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BDSR  T.  OBOWN  BUTTE  CANAL  A  BBS- 

nBTOXB  OO.   (No.  8426.) 
(Supreme  Goart  of  Montana.    Dec.  16,  191^) 

1.  Appkai.  anp  Ebboe  ({  1:96*>— QmsnoNS 

PUBEHRD— SUTFICIBNOr  Or  GOlCPItUnT. 
An  allegation  that  plaintifl's  land  suffered 
injury  due  to  the  negligence  of  defendant  in  the 
construction,  maintenance,  and  operation  of 
its  canal,  whereby  water  escaping  therefrom 
rendered  plaintiff's  land  swampy  and  unfit  for 
cnltivatioo,  if  not  as  direct  and  certain  as 
it  should  have  been,  is  sufficient  to  support  a 
jadgment  for  the  plaintiff  against  an  objection, 
made  for  the  Srat  time  on  appeal,  that  the  com- 
plaint  does  not.  state  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1226-1288,  1240;  Dec 

Dig.  i  m'l 

2.  Appeal  and  Ebbob  (f  1005*)— Bbtikw— 
Vebdict— CoNrucrnNa  Evidence. 

Where  the  evidence  was  condictins  on  the 
material  Issues,  the  verdict  of  the  jury,  ap- 

S roved  by  the  trial  court,  cannot  be  disturbed 
y  tiie  Supreme  Court 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  S960-88T6.  S&I8-3950: 
Dec  iWg.  i  100R*3 

Appeal  from  District  Court,  Lewis  and 
Clark  Comity;  J*  M.  dements.  Judge. 

Action  by  S<vhla  Eder  agabist  the  Crown 
Bntte  C!anal  ft  Boaorvolr  Cimq^any.  Jiidg- 
mat  for  tbe  ^bitaitiff»  and  defendant  ap- 
peals. AfSrmed. 

Maesena  Bnllard,  of  Helena,  for  ai^- 
lant  W.  a  Packer,  of  Helena,  for  respond- 
ent. 

BRANTLT,  C.  J.  In  this  action  the  plain- 
tiff recovered  a  Judgment  for  damages  for 
injury  alleged  to  have  been  caused  to  her 
agricultural  lands  by  water  escaping  by 
seepage  from  defendant's  Irrigation  canal 
wtaicb  passes  over  said  lands,  and  by  over- 
flow water  from  a  spillway  In  the  canal.  The 
canal  was  constructed  by  the  defendant  to 
divert  water  from  Bun  river  to  irrigate  lands 
lying  al<mg  the  south  side  of  the  river  in 
Lewis  and  Clark  county.  The  lands  In  con- 
troversy lie  between  the  river  and  the  canal. 
It  is  allied  that  the  injury  suffered  by 
plaintiff  was  due  to  the  negligence  of  the 
defendant  in  the  construction,  maintenance, 
and  operation  of  £he  canal,  whereby  the  wa- 


ter escaping  therefrom  has  rendered  a  large 
portion  of  her  lands  so  wet  and  swampy  as  to 
be  unfit  for  cultivation.  The  defendant  has 
appealed  from  the  Judgment  and  an  order 
denying  its  motion  for  a  new  trial.  Of  the 
several  assignments  of  error  in  his  brief, 
counsel  has  argued  only  two,  viz..  that  the 
complaint  does  not  state  a  cause  of  action, 
and  that  the  evidence  is  InsufBdent  to  Jus- 
tify the  verdict 

[11  It  Is  said  that  the  plaintiff's  right  of 
recovery  Is  predicated  upon  negligence  wbicb 
she  has  not  alleged.  The  sufficiency  of  the 
complaint  was  not  tested  In  the  trial  court 
by  demurrer  or  other  appropriate  method. 
If  It  be  conceded  that  the  allegations  imput- 
ing negligence  to  the  defendant  are  not  as  di- 
rect and  definite  as  they  might  have  l>een, 
they  are  sufficient  as  against  a  general  ob- 
jection, made  In  this  court  for  the  first  time, 
to  support  the  Judgment 

[2]  The  transcript  of  the  evidence  Is  vo- 
luminous. It  would  serve  no  useful  purpose 
to  set  It  forth  at  length  and  enter  upon  an 
analysis  of  It  Having  made  an  attentive 
study  of  it.  we  find  that  It  presents  a  sharp 
conflict  upon  every  Issue  involved.  This  Is 
particularly  true  of  that  portion  of  It  tending 
to  show  the  condition  of  the  plaintiff's  lands, 
by  way  of  comparison  before  and  after  the 
construction  of  the  canal.  There  was  a  di- 
rect conflict  in  the  testimony  of  the  witness- 
es upon  this  subject.  This  is  true,  in  equal 
measure,  of  the  testimony  upon  the  question 
whether  the  defendant  so  constructed  the 
canal  as  to  guard  the  plalntlfTs  lands  from 
Injury  from  it  by  water  escaping,  either  by 
seepage  or  overflow  from  it,  and  has  since 
need  due,  care  to  maintain  It  in  that  condi- 
tion. The  evidence  as  to  the  damages  Is  not 
so  definite  as  It  might  have  been;  but,  upon 
the  assumption  that  the  plaintiff  made  out  a 
prima  facie  case  of  damage  caused  by  de- 
fendant's negligent  maintenance  and  opera- 
tion of  its  canal,  the  amount  of  the  verdict 
is  w^l  within  the  estimates  of  the  different 
witnesses.  This  being  the  condition  present- 
ed by  the  evidence,  it  was  the  eitaualve 
province  of  the  jury  to  determine  the  Issues, 
subject  to  discretionary  review  of  its  ctmclu- 
slon  by  the  trial  Judge  on  motion  for  a  new 
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trial.  As  baa  beat  so'  otbea  said,  wltb  tlie 
TfiBalt  ttms  reached,  tbls  court  may  not  In- 
terfere. 

The  judgment  and  order  are  af&rmed. 
Affirmed. 

HOIXOWAT  and  SAKNEB,  JJ.,  concur. 


SUBURBAN  HOMES  CO.  T.  NORTH  et  aL 
(No.  844a) 

(Sapreme  Court  of  Montana.    Dec.  16,  1914.) 

1.  Cancellation  of  Ikbtbdmentb  (§  24*)— 
Conditions  Pbecedenx  —  Restobation  or 
Pbopebtt  Received. 

A  party  seeking  to  rescind  a  contract,  as 
authorized  by  Hev.  Codes,  S  6063,  must  restore 
or  offer  to  restore  to  the  adverse  party  every 
thing  of  value  received  under  the  contract,  on 
eoniutlott  that  the  advene  party  wUl  do  like- 
wise. 

[£kL  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  SS  33-38 ;  Dec.  Dig. 
I  24.*] 

2.  Cancellation  of  iNsrauiiKNTa  (J  24*)— 

CONTBACT  OF  S ALB— CONDITIO N8  PBBOEDBMT, 
A  vendor,  suing  for  the  cancellation  of  a 
contract  of  sale  to  clear  bis  title,  by  asserting 
his  right  under  the  contract  for  the  failure  of 
the  purchaser  to  pay  installments  called  for, 
need  not  restore  or  offer  to  restore  payments 
made. 

[Ed.  Note.— For  other  caseB,  see  Cancellation 
of  Inatnunenta,  Gent.  Dig.  If  83-88;  Dec.  Dig. 
I  24.»1 

8.  Ganoexxatior  of  iNSTamcBnTs  (i  60*>— 

Contract  of  Salk—Judombnt— Effect. 
A  decree  in  a  suit  by  a  vendor  to  cancel 
the  contract  of  sale  as  a  menace  to  bis  title,  by 
asserting  his  right  to  declare  the  contract  no 
longer  binding  for  the  fiiilare  of  the  pnrchaser 
to  pay  instaltmenta,  which  merely  declares  that 
the  vendor  is  entitled  to  be  restored  to  his  rights 
as  they  existed  prior  to  the  contract  and  that 
the  contract  be  delivered  up  Uit  cancellation, 
leaves  the  qaestion  whether  the  purchaser  may 
recover  payments  made  by  him,  or  any  part  of 
them. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  Si  127-129;  Dec.' 
Dig.  i  60.«] 

4.  Vesdoh  and  Pdbchaseb  (S  341*)— Recov- 
ebt  bt  Pubobaseb  of  Paetial  Patments— 
Gboukds. 

A  porehaser,  making  partial  payments  under 
the  contract  and  then  voluntarily  breaching  it 
by  failing  to  make  further  payments,  cannot  re- 
cover the  payments  made,  without  alleging  and 
proving  that  his  default  was  not  the  result  of 
his  grossly  negligent,  willful,  or  fraudulent 
breach  of  duty,  and  then  only  on  full  compensa- 
tion to  the  vendor,  ae  provided  by  Rev.  Codes, 
S  6039. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  Sf  1008-1017;  Dec.  Dig. 
8  341.*] 

6.  Cancellation  of  Inbtbtimehtb  (|  24*)— 
Contract  of  Sale— Payment  ob  Offer  to 
Fat  fob  Iufbovbubnts. 

A  vendor  suing  to  rescind  the  contract  of 
sale  for  the  failure  of  the  purchaser  to  pay  re- 
quired installments  need  not  pay  or  offer  to 
pay  for  improvements  made  on  the  property  by 
the  purchaser,  in  the  absence  of  a  showing  that 
the  improvements  were  within  the  contempla- 
tion of  the  parties  et  the  making  of  the  coq- 
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tract  and  that  performance  has  not  been  pre- 
vented by  his  breach  of  contract 

[Ed.  Note.— For  other  cages,  aee  CancellatioD 
of  Inatruments,  Cent  Dig.  H  83-88 ;  Dec.  Dig. 
I  24.*] 

t*.  Judgment  (8  251*)— Cancexxatzon  of  Obn- 

TBACT—DeFE  N8E8. 

Where,  in  an  action  by  a  vendor  for  the 
cancellation  of  the  contract  of  sale  for  the  pur- 
chaser's failure  to  pay  instaUments,  the  answer 
set  forth  merely  defensive  matter,  the  purchaser 
could  not  object  to  a  decree  granting  relief  on 
the  ground  that  the  vendor  did  not  pay  or  ten- 
der payment  for  improvements  made  on  the 
property. 

[Ed.  Kote.—For  other  cases,  see  Judgment, 
Cent.  Dig.  8  437;  Dec.  Dig.  |  2B1.*] 

7.  VeNDOB  AND  PURCBASEB  (|  299*)— IKPBOVE- 

UENis  BT  PuBCHASEB— Measure  of  Com- 

peksation. 

In  the  absence  of  a  provlston  In  a  contract 
of  sale  fixing  a  different  measure  of  compensa- 
tion for  improvements  by  the  purchaser,  the 
amount  recoverable  for  improvements  is  the 
enhanced  value  of  the  inoperty,  not  exceeding 
the  cost  of  the  improvements,  less  the  fair  rental 
value  of  the  premises  recovered  by  the  vendor 
forfeiting  the  contract  for  the  purchaser's  fail- 
ure to  pay  required  installments;  and  in  the 
absence  of  any  evidence  of  the  value  of  improve- 
ments, or  of  any  enhanced  value  of  the  property, 
the  court  cannot  award  any  relief  to  the  pur- 
chaser for  improvements. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaaer,  Cent.  Dig.  H  837-842;  Dec.  Dig.  i 
299.*] 

&  Tbndob  akd.  Pubohaseb  (I  187*)— OOM- 

1SA0T9—F0BFEIT1TRB— Waiver. 

A  stipulation  In  a  contract  of  sale  of  real 
estate  making  time  of  the  essence,  and  reserv- 
ing an  option  to  the  vendor  to  terminate  the 
contract  for  the  failure  of  the  purchaser  to 
pay  any  required  installments  of  the  price,  may 
be  waived  by  the  vendor. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  88  1^1,  374,  376;  Dec. 
Dig.  8  187.*] 

0.  Vendor  and  Pubchaskb  (8  100*)— Ooh- 
tbacts— Fobfeitubu— Waiver, 

Default  in  the  payment  of  any  installment 
of  the  price  called  for  in  a  contract  of  sale  of 
real  estate  is  a  distinct  breach,  and  gives  the 
vendor  a  right  to  declare  a  forfeiture,  as  etipu- 
lated  for  in  the  contract;  but  the  right  must  be 
promptly  exercised,  or  the  vendor  will  be  pre- 
sumed to  treat  the  contract  as  valid. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Vig.  S  170;  Dec.  Dig.  {  100.*] 

10.  Vendor  and  Pubchaseb  {$  93*)— Gon- 

TBACTS— FOBFEtTUBE— Wai  VER. 

A  vendor  who  grants  time  to  the  purchaaer 
to  pay  installments  of  the  price,  thongh  the  con- 
tract makes  time  of  the  essence  and  stipulates 
for  a  forfeiture  for  nonpayment  of  any  inntall- 
ment  at  maturity,  may,  on  the  default  continu- 
ing, demand  payment  of  the  balance  of  the  price, 
and  give  notice  of  his  purpose  to  terminate  the 
contract  in  the  event  of  further  default;  and 
where  the  pnrchaser  after  such  notice  docs  not 
pay  within  a  reasonable  time,  the  vendor  may 
terminate  the  contract 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig*  II  153,  164;  Dec.  Dig.  | 
93.*] 

11.  CAIfCELUTXOn  OF  IKSTRUMENTB  (|  21*)— 
CONTBACTB   FOB  SALE— OONDITIOwe  PbXCB- 

DENT. 

Where  the  complaint  in  an  action  by  a  ven- 
dor to  cancel  the  contract  for  the  purch'Rser's 
breach  in  failing  to  pay  required  installments 
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did  not  allege  that  a  demand  on  the  porchaeer 
to  par  the  price  waa  accompanied  bj  a  tender 
of  a  deed,  bnt  a  deed  was  tendered  on  the  trial, 
and  the  purchaser  failed  to  respond  to  the  de- 
mand of  the  vendor,  and  fidled  to  tender  pay- 
ment at  the  trial  and  demand  a  deed,  the  vendor 
was  entitled  to  -relief. 

[Bd.  Note.— For  other  cases,  see  Oancellation 
of  Instrnments,  Gent  Ttig.  |  29;  Dec  Dig.  | 
21.*] 

Appeal  from  District  Court,  Yellowstone 
County,-  Geo.  W.  Plerson,  Judge. 

Action  by  tbe  Suburban  Homes  Company 
against  Austin  North  and  others.  From  a 
Judgment  for  plaintiff,  defendants  North  ap- 
peal. Affirmed. 

O.  F.  Goddard,  of  BUUngs,  for  appellants. 
-  Johnston  &  Colonan,  at  BUlingi,  for  re- 
spondent 

BEANTI/T,  O.  J.  On  March  17,  1905, 
the  plaintiff  and  the  defendant  Austin  North 
filtered  into  a  contract  under  the  terms  of 
which  the  plaintiff  agreed  to  sell  to  this  de- 
Cendant  a  number  of  blocks  and  lots  situated 
In  the  city  of  Billings  and  Foster's  addition 
thereto,  In  Yellowstone  county.  The  consid- 
eration for  the  contract  was  the  sum  of  $25,- 
000,  to  be  paid  by  North  in  Installments  as 
follows:  $1,000  In  cash  upon  the  execution 
of  the  contract,  $5,000  on  March  IT,  IdOT, 
a  like  sum  on  March  17,  1908,  and  the  bal- 
ance of  $10,000  on  March  17.  1909,  with  in- 
terest on  any  Installment  not  paid  when  it 
should  become  due  at  the  rate  of  8  per  cent 
per  annum,  payable  on  March  17th  of  each 
year.  The  defendant  was  to  pay  all  taxes 
and  assessments,  ordinary  and  extraordinary 
that  might  be  subsequently  levied  and  assess- 
ed against  the  property  or  any  part  of  It 
Upon  default  by  defendant  in  the  payment 
of  any  installment  of  the  purchase  price  or 
Interest  thereon,  or  of  any  taxes  or  assess- 
ments upon  the  properly,  plaintiff  might,  at 
Its  option,  declare  the  contract  null  and  void 
and  no  longer  binding  upon  it  In  sdch  case 
the  property,  together  with  all  payments, 
should  thereupon  he  and  remain  the  property 
of  the  plaintifr.  Its  successors  and  assigns,  the 
defendant  thereafter  to  hare  no  right  or  In- 
terest therein  or  right  of  action  to  recover 
It  or  any  installment  of  the  purchase  money 
theretofore  paid.  Time  was  expressly  made 
of  the  essence  of  the  contract  It  was  fur- 
ther agreed  that  In  case  the  defendant  de- 
faulted in  the  performance  of  any  of  the 
stipulations  of  the  contract,  and  the  plaintiff 
elected  to  exercise  its  option  to  declare  It 
null  and  void  because  of  such  default,  such 
declaration  should  be  made  by  written  notice 
directed  to  the  defendant  and  deposited  in 
the  port  office  at  Billings.  Upon  the  per- 
formance by  the  defendant  of  all  the  stipula- 
tions of  the  contract  on  his  part,  he  became 
entlUed  to  a  conveyance  with  the  usual  cove- 
nants cf  warranty.  Except  the  cash  pay- 
ment and  the  Installment  due  on  March  17, 
1906,  the  defendant  failed  to  pay  any  of  the 


Installments  as  they  fell  due,  or  at  all.  He 
did  make  payments  of  Interest  In  amounts 
not  exceeding  $600  at  any  one  time,  down  to 
April  23,  1912,  when  the  last  payment  was 
made.  On  June  S,  1912,  the  plaintiff  made 
written  demand  for  payment  of  the  balance 
then  due,  amounting  to  $25,983.33.  In  this 
demand  the  defendant  was  informed  that  If 
he  did  not  make  payment  on  or  before  July 
10,  1912,  the  plaintiff  would  treat  the  con- 
tract null  and  void  and  would  bring  an  ac- 
tion to  have  it  canceled.  Defendant  was  fur- 
ther Informed  that  the  plaintiff  would  also 
ask  for  the  cancellation  of  a  deed  executed 
to  defendant  by  Yellowstone  county  to  the 
streets  and  alleys  contiguous  and  adjacent  to 
the  property  covered  by  the  contract  The  de- 
fendant having  failed  to  comply  with  this  de- 
mand, the  plaintiff  on  July  27th  nottSed  him 
by  mall,  through  the  post  office  at  Billings, 
that  it  had  elected  to  terminate  the  contract 
because  of  his  failure  to  comply  with  its  de- 
mand, and  thereupon  brought  this  action  to 
have  the  contract  and  deed  canceled.  After 
reciting  the  foregoing  facts,  the  complaint 
alleges  that  the  taxes  and  assessments  levied 
upon  the  property  for  the  years  1910  and 
1911  are  due  and  unpaid ;  that  if  the  con- 
tract between  the  plaintiff  and  defendant 
North  be  left  outstanding,  it  may  cause  seri- 
ous injury  to  plaintiff,  in  that  it  would  ap- 
pear as  a  cloud  upon  his  title ;  and  that  the 
defendant  Hattle  North  is  the  wife  of  de- 
fendant Austin  North.  The  relief  demanded 
Is  that  the  def«idanta  be  decreed  to  have 
no  right  or  interest  in  the  property,  and  that 
plaintiff's  title  thereto  be  decreed  good  and 
valid,  that  said  defendants  be  enjoined  from 
claiming  any  interest  therein,  that  the  con- 
tract between  plaintiff  and  defendant  Austin 
North  be  ordered  delivered  up  for  cancella- 
tion, and  that  the  plaintiff  recover  its  costs. 

The  answer  does  not  c<H)trovert  any  of  the 
material  allegations  In  the  complaint,  ex- 
cept that  It  is  denied  that  the  plaintiff  made 
written  demand  upon  North  for  payment  of 
the  balance  of  the  purchase  price,  or  that 
it  thereafter  gave  notice  of  its  election  to 
forfeit  the  contract  It  does  not  allege  facts 
upon  which  defendant  seeks  affirmative  re- 
lief. It  states  as  separate  defenses  the  fol- 
lowing: (1)  That  after  the  execution  of  the 
contract  the  defendant  North  paid  to  the 
plaintiff  $10,870,  but  that  plaintiff  tild  not 
at  any  time  prior  to  the  bringing  of  the  ac- 
tion offer  to  repay  to  the  defendant  this 
amount  or  any  part  of  it;  (2)  that  after  de- 
fendant went  Into  possession  he  expended 
large  sums  of  money  in  installing  a  water 
supply,  in  grading  the  streets  and  alleys, 
and  otherwise  improving  the  property,  but 
that  plaintiff  did  not  before  commencing  the 
action,  pay  to  the  defendant  the  money  so 
expended,  or  any  portion  thereof;  that 
after  default  by  defendant  in  making  pay- 
ment, the  plaintiff  accepted  various  payments 
from  him,  applying  the  same  upon  the  con- 
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tract  without  objection,  that  by  tble  con- 
dnct  It  had  led  the  defendant  to  believe  that 
it  Intended  to  extend  the  time  of  payment 
fixed  in  the  contract,  and  that  it  thereby 
waived  Its  right  and  estopped  Itself  to  declare 
forfeiture  of  the  contract  under  the  stipula- 
tion therein ;  and  (4)  that  plaintiff  at  no 
time  before  commencing  the  action  offered  to 
restore  to  the  defendant  the  ben^ta  It  had 
received  under  the  contract 

The  findings  of  fact  and  conclusions  of  law 
by  the  trial  court  were  in  favor  of  plaintiff, 
and  a  decree  was  entered  awarding  It  the  re- 
lief demanded.  The  defendants  North  have 
appealed  from  the  decree  and  an  order  deny- 
ing their  motion  for  a  new  trial.  A  recital 
of  the  facts  relating  to  the  deed  from  Yel- 
lowstone county  has  been  omitted  from  the 
foregoing  statement,  for  the  reason  that  no 
appearance  was  made  at  the  trial  by  the 
defendant  commissioners,  and  the  propriety 
of  the  relief  granted  in  this  behalf  is  not 
brought  in  question  in  this  court. 

[1 , 2]  1.  The  first  contention  made  is  that 
the  court  erred  in  overruling  defendants' 
objection  to  the  introduction  of  evidence.  It 
is  said  that,  since  the  apparent  purpose  of 
■the  action  Is  to  enforce  a  rescission  of  the 
contract,  It  was  incumbent  upon  plaintiff  to 
allege  that  it  had  restored,  or  offered  to  re- 
store, to  the  defendant  Austin  North  every- 
thing of  value  received  from  him  in  part  per- 
formance of  the  contract,  viz.,  payments 
made  by  him.  This  contration  is  based  ui>on 
a  misconception  of  the  scope  and  purpose  of 
the  action.  Rescission  requires  the  party 
seeking  to  rescind  to  restore,  or  offer  to  re- 
store, to  the  other  party  everything  of  value  re- 
ceived by  the  former  under  the  contract,  upon 
condition  tliat  the  latter  will  do  likewise. 
Ber.  Codes,  S  60G3:  Clark  v.  American  Dev.  A 
Mln.  Co.,  28  Mont  468,  72  Pac.  978;  Cotter  v, 
Butte  &  Buby  Valley  S.  Co.,  31  Mont  129, 
77  Pac.  609.  If  he  seeks  the  aid  of  a  court 
of  equity,  he  must  aver  that  he  has  done 
this,  or  set  forth  excusatory  facts.  Such  is 
not  the  purpose  of  tills  action.  Plaintiff 
seeks  to  have  the  contract  canceled  as  a 
menace  to  his  titie,  having  asserted  his  right 
under  the  express  stipulation  therein  to  de- 
clare It  no  longer  binding  upon  him  because 
of  a  breach  of  it  by  the  defendant  While 
both  actions  are  of  equitable  cognizance,  they 
are  wholly  different  In  their  scope  and  pur- 
pose, and  the  rules  applicable  to  the  one 
have  no  application  to  the  other.  Cook-Bey- 
nolds  Co.  V.  Chlpman,  47  Mont  289,  133  Pac. 
691;  Fratt  v.  Daniels- Jones  Co.,  47  Mont. 
487,  133  Pac.  700.  In  this  sort  of  action  the 
complaint  need  not  contain  any  allegation  on 
the  subject  of  restoration. 

[3,  4]  2.  The  same  may  be  said  of  the  con- 
tention that  the  purpose  of  the  action  Is  to 
enforce  a  forfeiture,  and  therefore  cannot  be 
sustained.  Plaintiff  does  not  ask  that  the 
court  declare  a  forfeiture  of  the  amounts 
paid  by  the  defendant,  nor  does  the  decree 
adjudge  the  rights  of  the  parties  In  thta  be- 


half. It  merely  dedares  tliat  the  plaintiff  Is 
entitied  to  be  restored  to  its  rights  as  they 
existed  prior  to  the  execution  of  the  contract 
and  that  the  instrument— the  only  evidence 
of  any  right  in  defendant — ^be  ddivered  up 
for  cancellation,  so  that  it  may  not  hereafter 
be  a  source  of  embarrassment  to  the  plaintiff 
as  a  standing  menance  to  Its  titie.  It  leaves 
the  question  whether  the  defendant  is  enti- 
tied to  recover  his  payments,  or  any  part  of 
them,  wholly  unadjudlcated.  As  was  pointed 
out  In  Clifton  v.  Wlllson,  47  Mont  305,  132 
Pac.  424,  one  who  has  been  guilty  of  a  breach 
of  his  contract  by  stopping  short  of  full  per- 
formance, cannot  ordinarily  recover  pay- 
ments, or  any  part  thereof,  made  prior  to  the 
breach;  nor  can  he  do  so  under  any  drcnm- 
stances,  unless,  within  the  rule  of  the  statute, 
upon  full  compensation  to  plaintiff  (Ber. 
Codes,  8  6039),  he  can  allege  and  prove  that 
the  default  was  not  the  result  of  his  "gross- 
ly negligent  willful  or  fraudulent  breach  of 
duty."  The  right  to  recover  in  such  case  is 
an  exception  to  the  general  rule  that  tlie  law 
forfeits  to  the  inqocent  party  all  payments 
made,  or  the  value  of  acts  done,  in  part  per- 
formance by  the  other  party,  when  he  sto[» 
short  and  refuses  to  proceed  to  the  ultimate 
conclusion.  Perkins  v.  Allnnt,  47  Mont  IS, 
130  Pac.  1;  Cook-Reynolds  Co.  v.  Chlpman, 
supra;  Fratt  v.  Daniels-Jones  Co.,  supra. 

[B]  8.  It  Is  contended  that  the  decree  can- 
not stand  because  the  complaint  contains  no 
allegation  on  the  subject  and  the  evidence 
shows  conclusively  that  the  defendant  q>ent 
a  large  sum  in  Installing  improvements  upon 
the  property,  which  the  plaintiff  did  not  pay 
or  tender  to  him  before  the  commencement  of 
the  action.  Here  again  the  defendant  pro- 
ceeds upon  the  assumption  that  the  purpose 
of  the  action  is  to  have  adjudicated  a  rescis- 
sion of  the  contract.  Even  were  this  Its  pur- 
pose, the  defendant  Is  not  entitled  to  relief 
In  this  behalf,  in  the  absence  of  a  showing 
of  some  equitable  basis  for  it  as,  for  In- 
stance, that  the  improvements  were  within 
the  contemplation  of  the  parties  when  the 
contract  was  made,  and  that  complete  per- 
formance has  not  been  prevented  by  his 
grossly  negligent,  willful,  or  fraudulent 
breach  of  his  obligation.  If  he  has  equities, 
he  must  assert  them  (Moore  v.  Glesecke,  76 
Tex.  S43,  13  S.  W.  290),  and  unless  he  does 
so  he  is  not  entitled  to  reimbursement.  Oth- 
erwise, the  vendor,  though  without  fault, 
could  exerdee  the  option  reserved  In  the  con- 
tract only  by  paying  for  the  privily.  Moore 
V.  Glesecke,  supra;  Banks  v.  McQuatters  (Tex. 
Civ.  App.)  67  S.  W.  334;  Coleman  v.  Stal- 
nacke,  IS  S.  D.  242.  88  N.  W.  107.  In  Moore 
v.  Glesecke,  supra,  the  eoort  said: 

"When  the  vendor's  suit  is  predicated  upon 
the  mere  refusal  of  the  vendee  to  pay  the  wbole 
consideration  contracted  for,  the  fAct  that  the 
vendee  has  paid  part  of  the  oonsideratioD  and 
made  •  •  *  valuaUe  Improvements,  coupled 
with  possession  of  the  property,  unaided  by 
Bome  other  sufficient  equity,  will  not  entitle  him 
to  recover  for  such  purchase  money  or  improve- 
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mentB.  In  satSk  rturm,  wben  the  vendor  has 
neither  waived  his  legal  rights  nor  committed 
any  defaalt,  be  cannot  be  involuDtarily  taxed 
with  improvementB  made  npoo  his  property 
without  nis  consent,  or  be  made  to  pay  a  price 
for  recoverinc  it  back." 

[I]  Aa  already  stated,  the  assumption  ot 
counsel  for  defendant  has  no  basis  in  fact. 
The  answer  does  not  allege  facts  to  justly, 
nor  does  the  prayer  demand,  a^lrmative  re* 
lief  of  any  kind.  It  is  defensive  merely,  and 
alleges  <mly  matter  which  goes  to  the  suf- 
ficiency of  the  complaint,  from  the  viewpoint 
of  counseL  Therefore  a  case  Is  not  presents 
ed  warranting  relief  to  the  defendant  In 
order  to  avoid  the  conseqaeDces  of  his  de- 
fault, we  can  see  no  reason  why  the  defend- 
ant should  not  be  required  to  bring  himself 
within  the  equity  of  the  statute  as  Inter- 
preted In  Gook-Beynolda  Go.  t.  Chipman, 
Fratt  T.  Daolds-JoneB  Co.,  and  otiier  cases 
cited  above. 

[7]  Apart  from  theee  considerations,  there 
Sb  not  tai  the  record  any  evidence  touching 
the  valne  of  the  improronents,  other  than 
the  testimony  of  witnesses  aa  to  what  they 
cost  in  actual  outlay.  Nor  does  the  evidence 
disclose  whether  they  were  made  exclusively 
for  the  bmeflt  of  the  property  covered  by  the 
eontnwt,  or  were  designed  in  part  to  improve 
other  property  In  the  vicinity  belonging  to  the 
defendant  North.  Upon  this  evidence  the 
court  wonld  not  have  been  juatlQed  in  mak- 
ing a  finding  as  to  their  value.  "In  the  ab* 
aenoe  of  aaaa  provision  In  the  contract  fladng 
■  dUttaent  measnie  of  oonqwnsatkm,  the 
amount  recorermble  lot  improranents  la  not 
what  It  coat  to  pot  them  on  the  property,  bat 
the  enhanced  nine  of  the  property,  not  ex- 
ceeding the  amonnt  expended  for  the  Im- 
proraneiUa,  and  trim  tbtm  la  to  be  deducted 
an  amonnt  equal  to  the  fair  voital  value  at 
the  piemlaes."  89  Oyc  1408.  See^  also,  Oon- 
lan  T.  SomTan,  UO  CaL  624,  42  Pae.  1081; 
Olaaa  t.  Hampton  (Ky.)  122  S.  W.  808; 
Onthrle  t.  Holt,  9  Baxt  (Tenn.)  BSl;  Bet- 
ting &  Bird  T.  FoUard,  4  HomiOi.  CPenn.) 
382,  40  Am.  Vve.  608;  Bond  v.  Wllion,  129 
N.  a  825.  40  &  IB.  179.  So  far  as  the  evl- 
doioe  dleeloeeB,  the  amoonti  opended  by  the 
defendant  did  not  add  a  penny's  worth  to  the 
Taine  at  the  property,  nor  can  it  be  ascer* 
talned  theraCrom  what  part  ct  the  outlay 
was  made  tor  the  benefit  it,  as  dla- 
tlngwlahed  from  oQier  propwty  of  defoidant 
In  the  Immediate  vidnlty. 

CI.  •]  4.  Although  by  Its  express  terms  time 
la  made  of  the  easence  of  a  contract,  and  an 
<Wtlan  Is  reserred  by  the  vendor  to  declare  it 
terminated  for  flaUnre  to  pay  the  purchase 
price  at  the  date  It  ftiUs  due,  or.  If  it  la 
payable  In  installments,  at  the  date  that  any 
one  of  the  Installments  falls  due,  this  provi- 
■Ion  may  be  waired  a  failure  to  exercise 
the  <^on,  or  by  aocqitlng  a  payment  after 
It  is  dne.  Hie  Tender  cannot  thereafter  al- 
1^  sndi  default  as  a  ground  for  declaring 
the  cmtract  terminated.   Pomeroy  on  Con-- 


tracts,  {  857;  2  WarveUe  on  Vendors,  f  820; 
Grigg  V.  Landis.  21  N.  J.  Bq.  COO;  Boone 
r.  Templeman,  168  Oal.  290.  110  Fac.  947. 
139  Am.  St  Rep.  126.  If  payment  Is  to  be 
made  in  InstaUments,  default  In  the  payment 
of  any  installment  Is  a  distinct  breach  and 
gives  the  vendor  *the  right  to  declare  a  for- 
feiture. The  right  must  be  promptly  exer- 
cised, however;  otherwise,  the  right  being 
exclusively  that  of  the  plaintiff,  he  will  be 
presumed  to  regard  the  contract  as  still 
valid  and  existent  On  this  subject  Mr. 
WarveUe  says: 

"In  the  absence  of  other  circumstances,  noth- 
ing can  be  predicated  upon  a  mere  neglect  ot 
the  vendor  to  declare  a  forfeiture  at  the  dme 
such  right  accrues;  and  the  fact  that  the  ven> 
dor  has  before  Indulged  the  vendee  by  accepthig 
payments  after  they  were  doe  fumlsbes  uo  ex- 
cuse for  his  not  meeting  the  other  payments 

Sromptly,  nor  will  it  operate  to  prevent  the  ven- 
or  from  declaring  a  forfeiture.  It  would 
seem,  however,  that  where  a  forfeiture  has  been 
practically  wsived  by  partial  payments  by  the 
vendee  after  the  time  prescribed,  the  vendor  can- 
not then  suddenly  stop  short  and  insist  upon  a 
forfeiture  for  the  noopaymeut'  of  the  arrears 
remaining  unpaid,  wltbont  any  prerions  notioe 
of  his  Intention  so  to  do  if  the  arrears  are  not 
paid.  Indeed,  the  fact  of  indulg^ce  Is  a  strong 
circamstaDce  tending  to  show  ttiat  neither  par- 
ty intended  that  a  failure  to  perform  the  con- 
tract according  to  its  terms,  at  the  time  sped- 
fled,  should  forfMt  the  right  of  ttie  party  falling 
to  have  a  specific  performance;  and  where  the 
vendor  suffers  the  purchaser  to  remain  in  pos- 
session of  the  property,  and  receives  payments 
from  him  down  to  wiUiln  a  short  period  of  de- 
claring a  forfeiture,  such  payments  aggregating 
a  large  portion  of  the  purchase  price,  he  will, 
it  seems,  not  be  permitted  to  insist  upon  a  for- 
feiture without  first  ^ving  notice  to  the  ven- 
dee and  allowing  him  a  reasoiuble  time  to  per- 
form m  his  part**  2  WarveUe  on  Vendtns,  | 
820. 

[II]  Where  the  Indnlgoice  has  been  ex- 
tended untn  long  after  all  the  Installments 
are  due,  nonpayment  alone  will  not  Justify 
a  forfMtnre.  BoMie  t.  Tnapleman,  supra; 
McCnMkey  t.  tAdd.  96  Oal.  459,  81  PaC.  668. 
Bui;  t2i0Q|^  the  vendor  hu  extended  indnlg- 
vaoo  to  the  TOide^  he  la  not  required  to  mlt 
indefinitely  for  the  vendee  to  perform  his  ob- 
ligation. If  the  latter  confinneB  in  default 
the  TOidor,  donand  for  paymmt  of  the 
balance  of  the  porebase  mon^  and  notice 
of  bis  purpose  to  terminate  the  contract  iu 
case  of  further  default  may  put  the  vendee 
upon  hip  guard.  If  after  such  notice  he  does 
not  make  payment  within  a  reasonable  time, 
the  vendor  may  dedare  the  contract  at  an 
end.  This  doctrine  was  recognized  by  this 
court  in  Fratt  t.  Daniels-Jones  Oo..  supra, 
and  Is  announced  by  these  cases:  King  v. 
Wilson,  6  Beav.  128 ;  Baton  t.  Schneider,  185 
111.  606,  67  N.  B.  421;  Bocme  v.  Tonpleton, 
supra;  Maffet  v.  Oregon  &  C.  R.  OOh  46  Or. 
443,  80  Pac.  489 ;  Kirby  t.  Harrison,  2  Ohio 
St  326,  59  Am.  Dec.  677;  Mo  V.  Bettner,  68 
Minn.  179,  70  N.  W.  1076;  Oanghen  t.  Kerr, 
99  Iowa,  214,  68  N.  W.  604;  Pier  v.  Lee,  14. 
S.  D.  600,  86  N.  W.  642;  Walker  v.  Mc- 
Murchle,  61  Wash.  489,  112  Pac.  500. 

[It]  6.  So  tar  as  they  are  questioned  by 
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tlM  eontenttons  of  oonnsd,  we  fhlnk  tbe 
findings  of  tbe  trial  court  are  amply  Jnstlfled 
by  tbe  evidence  and  folly  support  the  deoree. 
It  la  true  that  It  Is  not  alleged  tbat  the  de- 
mand upon  the  defendant  was  accompanied 
by  a  tender  of  a  deed.  A  deed  was  tendered 
on  the  trial,  however.  In  view  of  tbe  taM- 
ure  of  defendant  to  respond  to  the  demand  of 
tbe  plaintiff,  as  well  as  bis  failure  to  tender 
payment  at  the  trial  and  demand  a  convey- 
ance, the  conclusion  seems  Inevitable  that 
be  is  either  unwilling,  or,  more  probably,  un- 
able, to  meet  hia  obligatlrais  under  the  con- 
tract Such  being  the  case,  be  Is  in  no  posi- 
tion to  claim  that  the  plaintiff  ought  to  be 
denied  relief. 

The  Judgment  and  ord^  are  afflrmed. 

Affirmed. 


HpLLOWAT  and  SANNEB,  JJ.,  concur. 


In  re  SUTTON.    (No.  8502.) 
(Supreme  Court  of  Montana.    Dec.  11,  1914.) 

1.  Attobney  and  Gubnt  (g  63*)— Miscon- 
duct OF  AtTOBNBT— DiSBABMEKT— OONVIO- 
TION  OF  FkLONT. 

By  Rev.  Codes^  |  6393,  a  certified  copy  of 
the  record  of  conviction  of  an  attorney  for  a 
felony  or  for  misconduct  involving  moral  tur- 
pitude is  conclusive  evidence  of  his  unfitness 
to  be  a  member  of  the  bar,  and  tbe  Supreme 
Court  must  disbar  bim  under  section  6410 
without  notice  by  citation  or  other  process. 

[Ed.  Note. — For  other  cases,  tee  Attorney  and 
Client,  Cent.  Dig.  89  74,  75 ;  Dec  Dig.  S  53.*] 

2.  ArroBNET  and  Client  (8  39*)— Dibbab- 
ME  NT— Conviction    of   Foboert  —  Mobai. 

TUBPmJDE. 

Forgery  is  an  offense  involving  moral  tur- 
pitude, within  Bev.  Codes,  {  6303,  providing 
for  the  disbarment  of  attorneys  on  conviction 
of  a  felony  or  of  a  misdemeanor  Involviug  mond 
turpitude. 

[Ed.  Note.— for  other  cases,  see  Attorney  and 
GOent,  Cent  Dig.  {  62;  Dec  Dig.  t  39.*] 

3.  Attobnbt  and  Client  (t  88*)— Disbab- 

icBNT  OF  AirroBNBT— OoarxonoH  or  Vxl- 
ont—Pabdon— Effect. 

Where  an  attorney  was  convicted  of  for- 

Sry  and  a  certified  copy  of  the  Judgment  filed 
the  Supreme  Court,  its  effect  as  furnishing 
conclusive  ground  for  disbarment  was  not  nul- 
lified by  a  conditional  pardon  granted  to  tbe 
attorney  by  the  Governor. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Cment,  Cent.  Dig.  S  62;  Dec  Dig.  {  89,*] 

4.  Pabdon  (S  14*)-^-OoNDrn0N»— Atithobitt 
TO  Impose. 

In  the  granting  of  pardon,  the  Governor 
is  antborizeo,  by  Const  art.  7,  S  9.  and  Rev. 
Codes,  g  9556,  to  impose  conditions  without 
restriction,  so  long  as  they  are  neither  illegal, 
immoral,  nor  impossible  of  performance. 

[Ed.  Note.— For  other  cases,  see  Pardon, 
Cent  Dig.  §§  28-31;  Dec.  Dig.  §  14.*] 

6.  Pabdon  (8  9*)— "Pabole." 

The  parole  of  a  convicted  criminal  does 
not  wipe  out  the  conviction,  but  merely  aus- 
pends  its  operation  by  remitting  for  the  time 
being  the  confinement  at  bard  labor,  until  the 
end  of  tbe  term  or  an  unconditional  pardon  is 
granted;  the'  offender  In  the  meantime  being 
subject  to  prison  discipline  and  to  be  taken  in- 


to custody  on  violation  of  any  of  (Ae  conditions 
as  though  the  parole  had  not  been  granted. 

[Ed.  Note. — For  other  cases,  see  Pardon, 
Cent  Dig.  88  16-22 ;  Dec  Dig.  8  »•* 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Parole.] 

Proceedlnffa  a^lust  EL  U  Sutton  for  dl»- 
barnient   Bule  absolute. 

B.  Lw  Sutton,  of  Great  Falls,  in  pro.  per. 

BRANTLT,  O.  J.  On  April  11.  1914,  E.  U 
Sutt<ui  was  tried  In  the  district  court  of 
Chouteau  county  upon  a  charge  of  forgery, 
and  by  a  verdict  of  the  Jury  found  guilty. 
He  was  thereafter  by  Judgment  of  the  court 
aeutenced  to  a  term  of  two  years  in  the  state 
prison.  At  the  time  the  charge  was  prefer- 
red against  him,  and  at  the  time  of  lila  con- 
viction, Mr.  Sutton  was  an  attorney  and 
counselor  at  law  and  a  member  of  the  bar 
of  Montana.  Thereafter,  on  May  14th,  the 
clerk  of  the  district  court,  under  the '  com- 
mand of  the  statute  (Bev.  Codes,  {  6409), 
lodged  with  the  clerk  of  this  court  a  certi- 
fled  copy  of  the  record  of  conviction.  When 
this  fact  was  brought  to  its  attention,  this 
court  made  an  order  directing  a  citation  to 
Issue  to  Sutton  requiring  him  to  show  cause 
why  he  should  not  be  maoved  from  his  of- 
fice. The  citation  was  served  on  June  lat 
On  June  6th  Mr.  Suttcm  filed  an  answer,  ad- 
mitting his  conviction,  and  alleging  that 
there  was  then  pending  in  the  district  oonrt 
an  application  for  a  new  trial;  that  It  was 
being  prosecuted  by  htm  In  good  faith ;  and 
that,  in  the  event  It  should  be  denied,  he  in- 
tended to  prosecute  an  appeal  to  this  court 
He  also  alleged  that  the  crime  of  which  he 
was  convicted  does  not  involve  moral  turpi- 
tttde,  and  therefore  his  conviction  of  It  dote 
not  Justify  his  Buspensltm  or  disbarment. 
The  court  thereupon  deferred  disposition  of 
the  matter  untU  the  aimlnal  prosecution 
could  be  disposed  of.  On  Septmber  14th  Mr. 
Sutton  filed  an  amended  answer,  in  whldi 
he  allied  that  on  August  10th  the  Honor- 
able Samuel  Y.  Stewart,  the  Governor,  tran»< 
mltted  to  the  board  of  pardons  a  pardon  of 
the  offense  of  which  he  had  been  convicted ; 
that  on  August  28th,  after  consideration,  the 
board  approved  tbe  Governor's  action;  that 
on  August  Slst  tbe  Governor  made  an  execu- 
tive order  pardoning  Mr.  Sutton;  and  that 
on  September  3d  Mr.  Sutton  accepted  tbe 
pardon,  which  is  now  in  full  force  and  effect. 
The.  order  of  the  Governor,  aftra  redttDg 
that  he  had  granted  a  conditional  pardcm  to 
Mr.  Sutton  and  that  his  action  had  bean  ap- 
proved by  the  board,  recites: 

"Now,  therefore,  I,  S.  V.  Stewart,  Governor 
of  the  state  of  Montana,  ia  view  of  the  approval 
of  my  action  by  the  state  board  of  pardons  do 
hereby  declare  and  order  the  release  of  the  said 
E.  Jj.  Sutton  from  the  state  prison  of  the  state 
of  Montana,  on  the  following  condition: 

"First  That  the  said  E.  U  Sutton  shall 
make  a  written  report  to  the  secretary  of  the 
state  board  of  pardons,  at  least  every  thirty 
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dim  atatiiiE  hU  post  office  addreM,  the  natore 
of  tiift  work  in  wnicb  he  i«  engaged,  the  name 
of  Ms  employer  it  be  be  employed  ateadily  by 
one  employer,  and  sneh  other  information  aa 
may  at  any  time  be  required  of  bim  by  the 
board  or  any  member  thereof. 

"Second.  That  he  shall  not  at  any  time  be 
piilty  of  a  breach  of  any  of  the  laws  of  the 
state  of  Montana  or  of  any  of  the  conditions 
of  thia  pardon.  And  further  that  be  shall  ab- 
stain  from  the  use  of  intoxicating  liquors  in 
any  manner  or  form  whatsoever  during  the 
term  and  life  of  this  conditional  pardon,  and 
that  he  shall  refrain  from  frequenting  saloons 
or  other  places  where  intoxicating  liquors  are 
kept  or  sold. 

"Third.  That  he  shall  immediately  proceed  to 
look  after,  provide  for  and  care  of  bis  wife  and 
diildira. 

"Foortb.  ^at  be  shall,  during  the  remainder 
of  his  term  of  service,  be  at  all  times  in  the 
legal  custody  and  ctmtrol  of  the  state  board 
of  prison  commisBtoners,  and  subject  at  any 
time  to  be  returned  to  the  state  prison  for  a 
breach  of  any  of  the  condition's  of  this  condi* 
donal  pardon  or  for  other  good  and  sufiScient 
caoBe  to  the  state  board  of  pardons  appearing. 
And  a  written  order  of  the  state  board  of  par- 
dons, certified  by  the  state  prison  warden  in 
charge  of  the  state  prison,  shall  be  a  snfficient 
warrant  to  any  officer  to  retake  and  return  said 
prisoner  to  actual  costody. 

"This  conditional  pardon  having  been  ap- 
proved by  the  state  hoard  of  pardons,  it  Bh&ll. 
immediately  effect  the  release  of  the  said  B, 
L  Sutton  under  the  conditions  named,  but  be- 
fore leaving  the  custodv  of  said  prison,  the 
Raid  Sutton  shall  sigDliy  in  writing  his  ac- 
ceptance of  the  conditronal  pardon  and  trf  all  the 
eonditiona  imposed  tiwnby  and  thenin.'* 

[1]  Since,  under  section  6393  of  the  Berised 
Codes,  the  certified  copy  of  the  record  o*  con- 
viction is  made  concInslTe  eridence,  and  this 
court  Is  left  no  discretion  Irat  to  proceed  nn- 
der  section  6410,  the  convicted  attorney  and 
counselor  is  not  entitled  to  notice  by  citation 
or  other  process.  It  is  his  bonnden  daty  to 
know  that  the  legal  consequence  of  his  final 
conviction  is  his  disbarment.  In  re  Bloor,  21 
Jfont  49,  S2  Pac.  779.  Of  course  the  convlcti<m 
must  be  final  by  reason  of  acquiescence  try  the 
convict  In  the  Judgment  of  the  trial  court,  or 
by  affirmance  by  this  court.  It  would  man- 
ifestly be  an  injustice  to  him  for  this  court 
to  disbar  or  suspend  him  from  office,  until 
the  finality  of  the  Judgment  has  been  made 
apparent;  otherwise,  though  by  the  sub- 
sequent proceedings  in  the  criminal  prosecu- 
tion lie  might  be  found  not  guilty  and  be 
awarded  full  and  complete  vindication  and 
his  innocence  of  any  wrong  be  fully  establish- 
ed, in  the  end  the  order  of  disbarment  or 
sasx>ension  would  stagd  of  record.  In  the 
Bloor  Case  the  Judgment  of  conviction  had 
become  final  by  affirmance  by  this  court 
State  V.  Bloor,  20  Mont,  574,  52  Pac.  611.  In 
this  cai«,  the  record  not  dlsclo^jing  what  was 
the  condition  In  the  case  of  State  v.  Sutton, 
we  deemed  It  proper  to  Issue  the  citation  In 
order  to  permit  it  to  be  disclosed. 

[2]  We  shall  not  stop  to  investigate  the 
question  whether  the  crime  of  forgery  In- 
Tolves  moral  turpitude.  That  It  does  is  so 
clearly  apparent  that  aignment  to  the  con- 
trary Is  not  permissible. 

IS]  By  applying  to  the  Governor  for  a  par- 


Aoa  and  obtaining  It*  Mr.  Sntton  acquiesced 
In  the  judgment  of  ccmvlction.  For  the 
purpose  of  this  proceeding,  therefore,  that 
Judgment  became  flnaL  In  bis  brief  Mr. 
Sutton  assumes  the  position  that  the  effect 
of  the  pardon  is  not  only  to  release  him  from 
the  punishment  inflicted  by  the  Judgment  of 
conviction,  but  that  It  obliterates.  In  legal 
contemplation,  the  offense  Itself  and  re&tores 
him -to  the  same  standing  in  the  community 
BB  If  the  offense  had  never  been  committed. 
In  suK>ort  of  this  argument  he  cities  Ed- 
wards V.  Commonwealth,  78  Va.  39,  49  Am. 
Bep.  377;  State  v.  Page,  60  Kan.  664,  57  Paa 
Q14 ;  Carlisle  v.  United  States,  16  Wall.  147, 
21  L.  Ed.  426;  Osborn  t.  United  States,  91 
U.  S.  474,  23  L.  Ed.  388.  He  also  cltee  and 
relies  with  confidence  upon  the  case  of  Scott 
V.  State,  6  Tex.  Civ.  App.  343,  25  S.  W.  337, 
to  the  point  that  though  the  statute  makes  it 
the  duty  of  the  court  to  strike  from  the  rolls 
the  name  of  an  attorney  upon  proof  of  his 
couTlcUon  of  a  felony,  if  it  la  made  to  ap- 
pear that  the  offender  has  been  pardoned,  the 
record  of  the  Judgment. of  convlcticm  has 
wholly  lost  its  probative  value  because  it  has 
been  wiped  out  by  the  pardon.  Hence  he 
argues,  the  Judgment  having  been  canceled 
by  his  pardon  by  the  Governor,  all  its  force 
as  a  conviction  for  a  felony  has  been  taken 
away,  and  It  no  longer  furnishes  the  basis 
for  a  disbarment  proceeding.  We  have  no 
fault  to  find  with  anything  said  In  any  of 
these  cases.  It  will  be  noted,  however,  that 
all  of  them,  except  Osborn  v.  United  States, 
discuss  the  force  and  effect  of  an  uucondi- 
Uonal  pardon.  In  this  case  the  court  had 
under  consideration  the  effect  of  a  pardon 
of  Osborn  by  the  President,  of  the.  offense 
of  participating  In  the  rebellion  on  account 
of  which  his  property  had  been  condemned 
and  ordered  to  be  sold  under  the  confiscation 
law  of  1862.  Act  July  17, 1862,  c.  195,  8  7,  12 
Stat  591.  Two  conditions  were  attached  to 
the  pardon:  First,  that  Osborn  should  pay 
all  the  costs  of  the  proceeding  pending 
against  his  person  or  property  before  his  ac- 
ceptance of  the  pardon;  and,  second,  that 
he  should  not,  by  virtue  thereof,  claim  any 
property,  or  the  proceeds  of  any  property, 
which  had  been  sold  by  decree  of  a  court 
under  the  confiscation  laws  of  the  United 
States.  There  was  no  question  that  the  first 
condition  had  been  fulfilled.  The  question 
was  whether  an  attempt  by  Osborn  to  assert 
a  claim  to  the  proceeds  .of  hia  property,  as 
against  the  officers  of  the  court  who  had 
misappropriated  them,  was  a  violation  of  the 
second  condition.  The  court,  -  speaking 
through  Mr.  Justice  Field,  held  that  It  was 
not  In  the  opinion  it  was  said: 

"The  pardon  of  that  offense  necessarily  car- 
ried with  it  the  release  of  the  penalty  attached 
to  its  commission,  so  far  aa  such  was  in  the 
power  <^  the  government,  nnlesa  ^leclally  re- 
strained by  exceptions  embraced  in  the  instra- 
mcnt  itself.  It  la  of  the  very  essence  of  a 
pardon  that  it  relieves  the  offender  from  the 
consequences  of  bis  offense." 
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This  pasuee  discloses  that  the  coart  was 
of  the  opinion  tbat,  Inasnmcb  as  tbe  first  con- 
dition imposed  by  the  pardon,  whlcb  was 
preoedoit,  had  been  performed,  the  pardon 
had  become  unconditionally  operattve  for  all 
purposes,  except  so  far  as  restrained  by  the 
second  condition,  which  vas  in  legal  ^ect  a 
limitation  as  to  its  operatiTe  effect,  and  not 
a  condltl<m  for  the  violatlcm  ot  whl6h  tt» 
pardtm  would  become  nugatOTy. 

Scott  V.  State  was  a  dlabamieilt  proceed- 
ing. Inasmuch  as  It  appeared  that  the  oi' 
fender  had  been  granted  an  unconditional 
pardcm  prior  to  the  institntlcn  of  the  i»oceed' 
ing,  the  court  held  that  the  teiaad  of  convlo- 
tion,  baring  been  wiped  out  hy  the  pardon, 
could  not  be  looked  to  as  evidence  of  a  oon- 
Tlctlon  of  a  fdony  necessary  to  support  a 
judgment  of  disbarment  under  the  statute. 
A  conditional  pardon,  such  as  was  granted  by 
the  Goremor  In  this  case,  cannot,  In  the  na- 
ture of  things,  have  such  effect 

Besides  the  other  conditions  whlcb  Hr.  Sut- 
ton must  observe,  he  Is  required  during  the 
remainder  of  his  term  of  serrice  to  r^aln 
in  the  custody  and  control  of  the  state  board 
of  prison  commissioners  and  be  subject  to  be 
returned  to  the  prison  tor  a  breach  of  any 
of  the  coDditfons,  or  for  any  other  cause  ap- 
pearing to  the  state  board  of  pardons  to  be 
good  and  sufficient 

[4]  Under  the  Constitution  (article  7,  |  9) 
and  the  statute  (Ber.  Codes,  8  9566),  the  Got- 
emor  is  authorized  to  Impose  conditions  with- 
out restriction,  so  long  as  they  are  not  il- 
legal, immoral,  or  Impossible  of  performance. 
Fuller  V.  State,  m  Ala.  32,  28  South.  148,  48 
L.  B.  A.  002.  82  Am.  St  Hep.  1;  Ex  parte 
Marks,  64  Cal.  29,  28  Pac.  109,  49  Am.  Rep. 
684;  In  the  Matter  of  Gonvicts,  73  Vt  414, 
51  Atl.  10;  State  v.  Peters,  43  Ohio  St.  629, 
4  N.  E.  81;  Arthur  r.  Craig,  48  Iowa,  264,  30 
Am.  Bep.  395. 

The  act  of  the  Oovemor,  as  expressed  in 
the  order  supra,  though  designated  by  him 
as  a  pardon,  is  closely  asslmyated  to  a  parole, 
which  he  also  has  the  authority  to  grant  un- 
der certain  restrictions.  Bev.  Codes,  SS  9573- 
9575. 

[B]  A  parole  does  not  operate  to  wipe  out 
the  Judgment  of  conviction  but  merely  sus- 
pends Its  operation  by  remitting,  for  the  time 
being,  the  confinement  and  hard  labor,  until 
the  end  of  the  term,  or  until  an  unconditional 
pardon  is  granted.  Until  one  of  these  events 
occurs,  the  offender  is  subject  upon  *a  viola- 
tion of  any  of  the  conditions,  to  be  taken  into 
custody  and  be  held  to  suffer  actual  impris- 
onment as  though  the  parole  had  not  been 
granted.  The  same  rule  applies  here.  The 
imposition  of  the  conditions  Implies  the  ex- 
istence of  a  Judgment;  tbat  it  is  Just  and 
regular;  that  its  execution  has  been  by  the 
act  of  the  Governor  merely  deferred  to  a- 
future  time,  to  be  determined  by  Mr.  Sutton's 
failure  to  perform  the  obligations  he  has  aa- . 


snmed  by  his  aoo^tanoe  of  It  Whenever  be 
transgresses  any  of  tlie  restraints  Imposed 
upon  him,  be  will  occupy  the  position  of  an 
escaped  convict  and  be  subject  to  be  dealt 
with  accordingly.  Fuller  t.  State,  supra. 
This  was  the  rule  at  common  law  (Bacon's 
Abr.  tit  "Pardon,"  E),  and  It  has  been  recog- 
nised and  adopted  generally  in  this  country 
(In  the  Matter  of  Convicts,  supra;  Arthur 
Craig,  so^;  Fuller  r.  States  supra;  State 
T.  Wolter,  58  Minn.  135,  54  N.  W.  1(»65, 19  L. 
B.  A.  T88,  39  Abo.  Bep.  S82;  Kennedy's  Case, 
186  Mass.  48).  The  pardon  being  in  the  na- 
ture of  a  deed.  It  must  be  aocqited.  United 
States  T.  Wil8(m,  7  Pet  150,  8  L.  Ed.  640: 
Having  been  accepted,  all  the  conditiinis  at  it 
not  agen  to  any  of  the  objections  above  noted 
become  binding.  In  re  Boss,  140  U.  &  453,  U 
Sup.  Ct  897,  36  li.  Ed.  681. 

For  the  purpose  of  this  proceeding  ther» 
fore,  the  judgment  in  State  t,  Sutton  Is  a 
valid,  subsisting  Judgment,  notwithstanding 
the  order  of  the  Governor.  It  is  true  that, 
upon  expiration  of  Sutton's  term  of  service^ 
the  pardon  will  become  absolute.  At  least 
this  seems  to  have  been  the  purpose  at  the 
'Governor.  But  this  does  not  relieve  this 
court  from  the  duty  Imposed  upou  it  by  the 
statute.  It  is  left  without  discretion,  and 
hence  must  make  the  order  of  disbarment 
To  give  the  pardon  the  effect  which  Mr.  Sut- 
ton insists  should  be  accorded  to  it  might 
lead  to  consequences  which  would  prove  em- 
barrassing. If  Mr.  Sutton  should  transgress 
any  of  the  restraints  imposed  upon  him,  or 
his  conduct  though  not  directly  violative  of 
any  of  them,  should,  in  the  opinion  of  the 
board  of  pardons,  be  such  as  to  Justify  his  re- 
turn to  prison,  the  pardon  would  be  annulled. 
The  result  would  be  that  Mr.  Sutton  would  be 
a  member  of  the  bar  in  good  standing,  not- 
withstanding his  status  as  such  would.  In 
the  eye  of  the  law,  have  ceased  to  exist 

Let  judgment  be  entered  In  accordance  with 
section  6420  at  the  Revised  Codes. 

HOUjOWAT  and  SANimB^  33^  concur; 


NIXON  V.  MONTANA,  W.  &  S.  BT.  00.  et  aL 
(No.  S418.) 

(Sapreme  Court  of  Montana.   Dec  11,  1914.) 

1.  Pleaoiko  (I  216*)  —  Complaint  —  Deicue- 

BBB. 

Tbe  court  In  determining  whether  a  com- 
plaint attacked  by  general  demurrer  states  a 
cause  of  action,  must  coosider  the  entire  com- 
plaint and  determine  whether  its  sufficiency  can 
be  asserted  on  any  theory. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  H  635-639;  Dec  Dig.  i  216.*] 

2.  RAiLBOADfl  (I  861*)  —  FKNOXira  TaaoKs  — 

Statutobt  Phovisionb. 

Bev.  Codes,  S  430S.  requiring  railroad  cor- 
porations to  fence  their  tracks  and  maintnin 
cattle  guards,  and  making  them  liable  for  kill- 
ing stock  on  their  road  in  tbe  event  they  do 
not  maintain  fences  and  guards,  protects  live 
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stock  only,  and  the  failure  of  a  railroad  company 
to  in^fnt^tii  a  fence  does  not  render  it  liable  on 
tliat  ffiound  tor  the  death  of  a  child  entering 
on  the  tmffenced  tnuAs  and  nm  orer  by  a  train. 

[Ed.  Note;— For  other  case%  see  Bailroads, 
Cmt.  Diff.  f  1246;  Deo.  IMsTi  8S1.*] 

8.  Nbguoencs  «  23*)  —  Dangebotts  Pebm- 

xBxs— iNVixAnon  to  Ohzldbsh. 

While  an  invitation  to  cfailoren  may  be  Im- 
plied from  tha  maintenance  by  an  owner  of 
dangeroua  machinery  on  hla  premlaee,  be  may 
conduct  his  business  with  such  machinery  oi>- 
erated  in  such  manner  as  may  be  necessary  and 
convenient  to  make  his  basiness  saccessfal,  and 
unless  the  machinery  was  especially  and  un- 
ossally  attrmetiTe  to  children,  and  its  unusual 
attractiTeness  was  knonn,  or  should  have  been 
known,  a  cause  of  action  ior  InjnriM  to  chil- 
dren does  not  lie. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  33,  34,  129 ;  Dec.  Dig.  {  23:*^ 

4.  Neguobncb  (fi  23*)  —  Ihjusibs  to  ChUt 
DBBH  ON  Tback— Attractive  Nuisance. 
A  railroad,  operating  through  an  unincor- 
porated Tillage  a  train  in  which  two  cars  are 
placed  behind  the  caboose,  does  not  thereby  im- 
pliedly invite  children  to  enter  on  the  track  on 
the  uteory  of  the  attractiveness  to  children  of 
the  train,  and  it  Is  not  liable  fw  the  death  of 
a  diild  ran  over  by  the  train. 

[Ed.  Note^For  other  cases,  see  Negligence, 
Cent.  Die.  II  88,  84, 129;  De&  Dig.  |  S3?l 

i.  Nmuobnoe  (S  23*>-RAiiu>Ai>a  (}  8Q6*>- 

iKJirsnS  TO  PeBSONS  Olf  TE&CK— lOABILITr 

— Attbactxvb  Nuisance. 

A  railroad  company,  permitting  Ae  ose  of 
its  tracks  in  an  oninoorponted  TlUage  by  school 
diildren,  most  expect  their  presence  and  operate 
trains  accordiagly,  but  the  presence  of  a  child 
on  the  track  does  not  carry  with  it  an  invita- 
tion to  board  a  train  or  to  nse  any  of  Its  prop- 
erty, and  it  is  not  liable  on  tiiat  theory  for  the 
death  <^  a  child  killed  while  attempting  to  board 
a  moving  train. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  83,  84.  12»:  Dee  Dig.  |  23  ;• 
Raik^ds.  Cent  Dig.  ||  1228-1234;  l>ee.  Dlf. 

ft.  NEOLXaBNCX  (I  111*)  —  ATTBACnVB  NUI- 

8ANCB— ColfPLAJNT. 

A  complaint,  in  an  action  against  a  rail- 
road company  for  the  death  of  a  diUd  run  orer 
by  a  train,  which  alleges  that  the  invitation  of 
the  child  to  attempt  to  board  a  moving  train 
was  implied  from  the  attractive  character  of 
the  train,  and  that  the  attempt  was  not  made 
on  any  other  invitation,  does  not  state  a  cause 
of  action  on  the  theory  Uiat  an  invitation  to 
children  to  board  movuig  trains  ooold  be  im- 
plied from  toleration  by  the  comjiany  from  prior 
attempts  of  children  so  to  do. 

[£d.  Note. — For  other  cases,  see  Negligence, 
C«nt  Dig.  H  182-184 ;  Dec  Dig.  8  111.*] 

Aiq)eal  from  District  Court,  Carbon  Ooun- 
ty:  Oeo.  W.  Plerson,  Jndge. 

Action  by  O.  B.  Nixon  against  the  Mon- 
tana, Wyoming  &  Southern  Railway  Company 
and  otbera.  From  a  Jadgnmit  tor  defend- 
ants, plalntlff  aiipeals.  Affirmed. 

Hadcel  and  Tynnd,  of  Batte,  for  appel- 
lant. John  O.  Skinner,  of  Bed  Lodge,  for  re- 
qKmdenta. 

SANNFB,  J.  The  plaintiff  elected  to  stand 
upon  his  complaint  after  a  general  demorrer 
thereto  had  been  sustained.    Judgment  for 


the  defendants  was  wtered,  and  ttila  appeal 

is  the  result 

The  material  allegationa  of  the  complaint, 
pleaded  as  one  cause  of  action,  may  be  epito- 
mized as  follows:  That  the  plaintiff  is  the 
father  of  Emma  Nixon,  who  was  run  over 
and  killed  by  one  of  defendants'  trains  on 
December  6, 1912 ;  that  at  and  for  some  years 
prior  to  that  time  the  defendant  company 
was  engaged  in  operating  a  railway  through 
Bear  Creek,  an  unincorporated  village  in 
Carbon  county;  that  it  was  the  duty  of  said 
company  to  maintain  on  both  sides  of  Its 
track  a  good  and  legal  fence  and  to  keep  at 
Its  crossings  cattle  guards  over  which  cattle 
and  other  domestic  animals  could  not  pass, 
but  in  this  duty  it  wholly  and  negligently 
failed;  that  at  the  time  of  the  accident  Em* 
ma  Nixon  was  eight  years  old  and  resided 
about  1^  miles  west  of  Bear  Creek,  south  of 
the  company's  track ;  that  she,  together  with 
a  great  number  of  other  children  residing  in 
the  same  neighborhood,  attended  school  at 
Bear  Creek,  north  of  the  track;  that  because 
of  defendants*  failure  to  maintain  a  good  and 
legal  fence  it  became  and  was  the  custom  of 
such  chlldrm  to  walk  upon  said  track,  partfi> 
ularly  between  8  and  6  p.  m.  of  each  day.  ex- 
Satnrdays  and  Sundays, 'and  said  tnuA:, 
for  many  years  prior  to  the  date  of  the  ao- 
ddwt,  had  beea  nsed  as  a  common  hli^way 
for  pedestrians  en  route  to  and  from>  Bear 
Creek,  all  of  wfaldi  was  well  known  to  the 
company;  that  it  was  also  a  common  custom 
for  snch  tdiUdren,  when  retamlng  from  school 
by  way  of  said  track,  to  attempt  to  ride  upon 
the  rear  end  of  the  trains  traveling  thereon, 
especially  if  such  trains  were  moving  slowly, 
and  tbiM  the  ddiandaoti  well  knew;  that  at 
the  time  of  the  accld«t  one  of  the  company's 
trains  was  moving  slowly  between  Bear  Greek 
and  the  re^dence  of  Emma  Nixon,  which 
train  consisted  of  nine  cars,  two  of  which 
cars  wue  placed  In  an  nnneoal  position,  to 
wit,  behind- tlie  caboose;  that  said  train,  so 
made  19  and  so  movli^,  was  attractive  to 
chlldrw  and  waadangerotw;  that  defendants 
should  have  known  these  facts,  and  should 
have  known  that  such  children  would  attempt 
to  ride  said  train,  and  should,  in  the  exercise 
of  ordinarj'  care,  have  placed  some  person 
upon  the  rear  thereof,  to  prevent  such  chil- 
dren riding  thereon;  that  defmdants  failed 
to  do  that,  or  to  do  anything  la  that  behalf ; 
that  Emma  Nixon,  and  other  children,  stor- 
ed said  track,  at  a  point  where  It  was  the 
duty  of  defendants  to  have  kept  a  fence,  and, 
being  upon  said  track  to  the  knowledge  of  de- 
fendants, was  attracted  by  the  train  so  made 
up  and  slowly  moving,  and  was  thereby  im- 
pliedly invited  to  ride  the  rear  thereof,  and 
attempted  to  do  so,  being  too  young  to  ap- 
preciate the  danger;  that  her  death  was  the 
result  of  that  attempt, 

[1]  The  question  presented  is  whether  a 
catue  of  action  la  stated  In  the  foregcring 
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facts,  bearing;  In  mind  that  tbe  complaint 
stands  confronted  only  by  a  general  demur- 
rer, and  that  the  dnty  of  this  court  Is  to 
search  it  from  end  to  end  and  determine 
whether  Its  sufficiency  can  be  reasonably  as- 
serted upon  any  theory.  Tbe  appellant  in- 
sists that  a  cause  of  action  Is  stated  under 
(1)  the  statutory  duty  Imposed  upon  railway 
companies  to  fence,  and  (2)  under  the  com- 
mon-law duties  arising  upon  Implied  Invita- 
tion. 

[2]  1.  The  application  to  this  case  of  the 
statutory  duty  imposed  upon  railway  com- 
panies to  fence  is  erroneously  assumed  in 
consequence  of  the  decision  of  this  coqrt  and 
some  authorities  cited  In  Conway  t.  Monidah 
Trust,  47  Mont  269, 132  Pac.  26.  A  moderate- 
ly dlscrimlnatire  reading  of  that  case  should 
have  satisfied  counsel  that  It  not  only  does 
not  sustain  his  view,  but  makes  directly 
against  it  We  there  dealt  with  a  statutory 
proTisLon  the  manifest  purpose  of  whidi  was 
to  impose  an  absolute  duty  for  the  protection 
of  persona,  for  the  benefit,  not  of  a  class,  but 
of  the  entire  public  considered  as  a  composite 
of  Individuals:  we  took  pains  to  distinguish 
those  statutes  which  Impose  a  duty  for  the 
benefit  oi  the  public  considered  as  a  c(»npos- 
Ite  of  individuals  from  those  statntea  which 
Impose  a  duty  for  the  benefit  of  a  particular 
dasB.  and  we  held  that  In  the  one  case  a 
right  of  action  may  arise  in  favor  of  any  per- 
son especially  Injured  by  a  failure  In  sudi 
duty,  while  in  the  other  a  right  of  action 
could  accrue  only  to  a  person  of  the  contem- 
plated class.  Tbe  fencing  statute  Invoked  as 
a  basis  of  liability  in  this  case,  Is  as  follows: 

"Railroad  corporations  mast  make  and  main- 
tain a  good  and  legal  fence  on  both  eidea  of  their 
track  and  property,  and  maintain,  at  all  cross- 
ingB,  cattle  guards  over  which  cattle  or  other 
domestic  animals  cannot  pass.  In  6a se  they  do 
not  make  and  maintain  such  fence  and  guards, 
if  their  engines  and  cars  ahall  kill  or  mami  any 
cattle  or  other  domestic  animals  apon  their 
line  of  road,  they  must  pay  to  the  owner  of 
such  cattle  or  other,  domestic  animals,  in  all 
fsases,  a  fair  market  price  for  the  same,  unless 
it  occurred  through  the  neglect  or  fault  of  the 
owner  of  tbe  animal  so  killed  or  mnimed.  Pro- 
vided, that  nothing  herein  shall  be  construed 
•0  as  to  prevent  any  .person,  or  persons,  from 
recovering  damages  from  any  railroad  corpora- 
tion for  its  negUgent  killing  or  injury  to  any 
cattle,  or  other  domestic  animals,  at  spurs,  sld- 
InKfl.  T's,  crossings  and  tnmtables.*'  Section 
4308,  Rev.  Codes. 

This  language,  as  well  as  the  history  of 
the  section,  demonstrates  that  its  enactment 
was  for  the  particular  benefit  of  a  particular 
class.  In  every  case  where  liability  exists 
because  of  failure  to  perform  a  specific  duty, 
there  Is  involved  the  proposition  that  no 
liability  exists  when  such  duty  has  been 
performed ;  but  the  notion  that  the  Legisla- 
ture Intended  compliance  with  this  statute 
to  absolve  from  liability  for  Injuries  to  chil- 
dren Is  beyond  the  pale  of  discussion. 

[S]  2.  Hie  argument  upon  Implied  invita- 


tion is,  like  the  complaint,  of  rather  mixed 
complexion.  At  one  time  the  Invitation  is 
Implied  from  custom,  at  another  from  at- 
traction under  the  so-called  "turntable  doc- 
trine," and  often  It  is  directed  to  the  pres- 
ence of  tbe  child  near  the  track.  Instead  of 
to  her  attempt  to  board  the  train.  The  ex- 
tent to  which  the  turntable  doctrine  has 
been  accepted  in  this  state,  and  bow  It  may 
be  Invoked,  are  disclosed  In  Driscoll  v.  Clarl£, 
32  Mont  172,  80  Pac.  1,  373,  and  in  Gates 
V.  Northern  Pacific  Ry.  Co.,  37  Mont.  108, 
04  pac.  751.  The  effect  of  these  cases  Is  to 
hold  that,  while  an  invitation  may  be  im- 
plied from  tbe  maintenance,  by  the  owneri 
of  dangerous  machinery  upon  his  premises, 
which  is  so  especially  and  unusually  alluring 
to  children  of  tender  years  that  they  are 
attracted  thereby  to  the  knowledge  of  the 
owner,  he  may  nevertheless  conduct  bis  busi- 
ness on  his  own  premises  with  such  machin- 
ery, operated  In  such  manner  as  may  be  nec- 
essary and  convenient  to  make  his  business 
successful;  and*  if  it  does  not  appear  but 
that  the  machinery  or  the  use  thereof  was 
proper,  necessary,  and  convenient  and  that 
It'  was  especially  and  unusually  attractive  to 
children,  and  that  Its  unusual  attractiveness 
to  children  was  known,  or  should  have  been 
known,  to  the  owner,  no  cause  of  action  un- 
der the  turntable  doctrine  is  stated.  As  elu- 
cidating some  of  the  circumstances  to  wlileh 
this  doctrine  cannot  be  applied,  we  incor- 
porated in  the  Driscoll  Case  certain  expres- 
sions of  the  Supreme  Court  of  Texas  In  San 
Antonio,  etc,  Ry.  Go.  v.  Moi^an,  02  Tex.  08, 
46  S.  W.  28,  including  the  following: 

"It  has  been  contended  broadly  that  when  an 
owner  places  •  *  •  anything  upon  his  prop- 
erty which  is  attractive  to  others  and  one  is 
thereby  induced  to  go  thereon,  the  invitation 
may  be  inferred  as  a  fact  by  the  court  or  jury. 
Now,  since  it  Is  manifest  that  to  some  classes  of 
persons,  such  as  infants,  the  tilings  ordinarily 
in  existence  and  use  throughout  the  country, 
such  as  rivers,  creeks,  ponds,  wagons,  axes, 
plows,  woodpiles,  haystacKs,  etc.,  are  both  at- 
tractive and  dangerous,  it  is  clear  that  the  adop- 
tion of  Buch  a  broad  contention  would  be  con- 
trary to  reason,  lead  to  vexatious  and  oppres- 
sive litigation,  and  impose  upon  the  owners  such 
a  burden  of  vigilance  and  care  as  to  materially 
impair  the  value  of  property  and  seriouslycrip- 
ple  the  buslDess  Interesta  of  the  country.  There- 
fore it  has  been  generally  held  that  the  Invi- 
tation cannot  be  inferred  In  such  cases." 

[4]  Analyzing  the  complaint  we  observe 
that  the  attraction  was  a  train,  the  only  un- 
usual feature  of  which  was  that  two  cars 
were  behind  the  caboose.  It  is  alleged  that 
defendants  knew,  or  ought  to  have  known, 
that  the  children,  including  Bmma  Nixon, 
would  be  attracted  by  the  train;  but  It  is 
not  alleged  that  this  train,  or  trains,  so  made 
up,  were  any  more  attractive  than  other 
trains.  The  mere  fuct  that  trains,  as  such, 
are  attractive  does  not  suffice;  for  tbey  are 
familiar  objects  and,  whether  moving  rapidly 
or  slowly,  they  are  necessiiry  instrumentali- 
ties through  which  a  railroad  must  conduct 
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Ita  bnsfaiesB.  So,  toOt  the  placing  of  care 
behind  tbe  caboose  may  liave  been  quite  rea- 
sonable and  proper.  In  any  event,  there  Is 
no  Intimation  In  the  comi^alnt  that  from  pre- 
vious practice,  eft  otherwise,  the  company  or 
Its  agents  knew,  or  should  have  known,  that 
a  train  so  made  up  was  emiedally  alluring 
to  children.  No  reason  Is  suggested  why 
thia  should  be  so,  and  the  other  allegations 
stnmgly  Indicate  that  such  was  not  the  fact 
In  no  Jurisdiction,  so  far  as  we  ate  Informed, 
In  which  the  turntable  doctrine  Is  accepted, 
has  tt  been  applied  to  moving  trains.  Un- 
derwood V.  Railroad  Co.,  lOS  Ga.  48,  31  S.  E. 
123:  WUson  V.  Railway  Co.,  66  Kan.  183, 
n  Pac.  282;  Catlett  v.  RaUway  Co.,  57 
Ark.  461,  21  S.  W.  1062.  88  Am.  St  Bep.  264. 
The  complaint  cannot  be  sustained  upon  this 
theory. 

[E]  It  is  not  neceBsary  to  canvass  the  aver- 
ments touching  the  Implied  invitation  to 
Emma  Nixon  and  her  companions  to  be  upon 
or  near  the  track  at  the  time  ^nd  place  of 
the  accident  SuRice  It  to  say  that  they  were 
there,  and  the  complaint  contains  enough  to 
charge  that  they  were  there  by  invitation  to 
use  the  track  as  a  highway,  Implied,  not 
from  want  of  a  fence,  but  from  custom.  It 
was  therefore  the  duty  of  the  company  to 
expect  their  presence  and  to  operate  the 
dangerous  instrumentalities  of  Its  business 
accordingly.  This,  however,  la  not  impor- 
tant, because  £mma  Nixon  was  not  killed 
while  she  was  on  the  track  using  it  as  a 
highway;  she  was  killed  in  consequence  of 
her  attempt  to  board  a  moving  train.  Her 
presence  near  tbe  track  was,  of  course,  nec- 
essary to  an  attempt  to  board  a  train,  but 
a  license  to  use  the  track  as  a  highway  does 
not  carry  with  it  an  Invitation  to  use  the 
track  for  other  purposes,  or  to  board  the 
company's  trains,  or  to  use  any  of  its  other 
property. 

[S]  Assuming,  but  not  deciding,  that  an  In- 
vitation to  children  to  board  its  moving 
trains  can  be  implied  from  toleratliAi  by 
the  company  of  previous  attempts  so  to  do, 
we  may,  by  piecing  an  averment  here  with 
an  averment  there,  say  that  such  an  invita- 
tion Is  sufficiently  alleged.  To  make  it  avail- 
able to  the  plaintiff,  however,  we  should  be 
obliged  to  Ignore  the  plain  meaning  of  para- 
graphs 13  and  19.  In  these  paragraphs  we 
are  expressly  told  that  the  Invitation  upon 
which  the  fatal  attempt  was  made  was  the 
Invitation  Implied  from  the  attractive  char- 
acter of  the  train,  and  we  are  inferentially 
Informed  that  the  attempt  was  not  made  up- 
on any  other  Invitation. , 

The  ruling  complained  of  was  correct,  and 
the  Judgment  'appealed  from  Is  affirmed. 

Affirmed. 

BBAMTLT,  O.  J.,  concurs.  BOLLOWAT, 
J.,  being  absent,  did  not  hear  the  argument, 
and  takes  no  part  In  the  foregoing  decision. 


TBLSGHOW  V.  QtUGGLB  et  aL 
(Supreme  Court  of  Oregon.    Dec.  29,  1914J 

1.  Vbndob  and  Pubchaskb  ({  232*)  —  Bona 
FiDB  PnBCUAjraB— Notice. 

Where  a  grantor,  ezecuting  a  deed  with  the 
grantee  in  blank,  remained  in  poesession  of  the 
property,  and  a  third  person,  obtaining  the  deed 
wluiout  authority  to  fill  in  tbe  name  of  the 
grantee,  except  on  epedified  cooditionB,  insert- 
ed the  name  of  the  grantee  without  the  per- 
formance of  the  conditions,  and  the  grantee  con- 
veyed the  property  to  another,  who  relied  on 
the  grantee's  representations,  the  latter  was  not 
a  bona  fide  purchaser,  and  acquired  no  title 
as  against  the  grantor. 

[Ed.  Note.— For  other  casM,  see  Vendor  and 
Purchaser,  Gent  Dig.  U  040-045,  648-602; 
Dec  Dig.  8  232.*] 

2.  vehnob  and  pubohasbb  ({  229*>—bona 
Fide  Pubchaseb— Who  is. 

Where  a  deed  executed  by  a  grantor,  with 
s  blank  for  the  grantee,  is  surreptitiously  and 
fraudulently  taken  from  the  grantor's  house  and 
the  blank  filled  up,  no  title  passes,  and  a  bona 
fide  purchaser  for  a  valuable  consideration  from 
the  ^antee  in  the  deed  acquires  no  title,  espe- 
cially if  the  grantor  remains  in  posMSsion  of 
the  property. 

[Ed.  NQte.— For  other  cases,  see  Vendor  and 
Pu^aser,  Cent  Dig.  H  477-404;   Dec.  Dig. 

3.  Deeds  (8  OT*)— Delitobt— Epiect, 

A  deed  delivered  to  the  grantee  without 
the  express  or  implied  consent  of  the  grantor 
that  the  deed  shall  pass  irrevocably  from  bis 
control  conveys  no  title  to  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  SS  148-148;  Dee.  DiSn  e7.»] 

4.  Deeds  (J  .'J2*)—Deliveet— Effect. 

A  deed  with  a  blank  for  a  grantee  Is  a 
conveyance'  only  where  the  blank  Is  filled  bv  one 
authorised  to  fill  it  before  or  at  the  time  of 
delivery  to  the  grantee,  and  on  compliance  with 
the  conditions  fmposed  by  the  grantor. 

[Ed.  Note.— For  other  cnses,  see  Deeds,  Cent. 
Dig.  S  64 ;  Dec.  Dig.  |  82.*] 

8.  Deeds      68*)— Mutdai,  Assent  or  Pas- 
ties. 

The  force  of  a  deed  depends  on  the  mutual 
assent  of  the  parties  to  It,  without  which  tbere 
can  be  no  delivery. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  149-lSS ;  Dec.  Dig.  |  «a«1 

6.  Vbndob  and  Purchaseb  (|  282*)~Bona 

Fide  Pubchaseb— NoncE. 

One  contemplating  the  purchase  of  land 
from  a  grantee  while  the  grantor  remains  in 
possession  must  take  notice  of  tbe  rights  of 
the  grantor  which  may  exist  outside  tbe  deed. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  H  540-045,  548-502: 
Dec.  Dig.  {  2a2.*] 

Department  2.  Appeal  from  Circuit  Court, 
Lane  County;  It.  T.  Harris,  Judge. 

Suit  by  August  Telschow  against  George 
E.  Quiggle  and  others.  From  a  decree  for 
plaintiff,  defendant  F.  L.  Kelly  appeals.  Af- 
firmed, 

This  is  a  suit  to  set  aside  two  deeds  of  a 
quarter  section  of  land  In  Lane  county,  for 
the  reason  that  the  one  from  plaintiff  was 
obtained  and  delivered  by  means  of  a  fraud- 
ulent scheme,  and  was  void,  and  the  other 
to  defendant  Kelly  passed  no  title.  From  a 
decree  rendered  In  favor  of  plaintiff,  and 
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against  deCatdantB,  George  ID.  QnlsKle,  F,  I* 
Kelly,  and  Carl  Tacker,  defendant  K^ly  ap- 
peals. 

Cbas.  E.  Lenon,  of  Portland  (Jobn  A.  Jef- 
frey, of  Portland,  on  the  brief),  for  appel- 
lant Richard  8.  Smith,  of  Eugene  (Wood- 
cock, Smith  &  Bryson,  of  Eugene,  on  the 
brief),  for  reepondenta. 

BBAN,  J.  It  appears  tbat  the  plaintiff, 
August  Telscliowi  was  a  man  of  advanced 
years,  uneducated,  and  Ignorant  of  business 
ways.  He  obtained  title  under  the  homestead 
laws  to  a  quarter  section  ot  land  in  a  xemote 
part  of  Lane  county.  He  had  berai  livli^ 
on  Oils  place  for  a  long  time,  when  the  de- 
fendant Oari  Tnc0Eer  and  wife  came  to  live 
with  him.  As  time  went  on  the  plaintiff 
gained  confidence  in  Tucker,  and  there  was 
some  talk  between  Oiem  In  regard  to  trading 
the  formu's  land  for  a  farm  In  the  Willam- 
ette Valley.  Pursuant  to  this  talk,  on  the 
18tb  of  June,  1912,  plaintiff  and  Tucker  went 
to  Florence,  wh^  Telschow  executed  and 
«(^owledged  a  deed  of  the  land  with  tlie 
name  of  the  grantee  in  blank,  the  possession 
of  which  was  retained  by  plaiuUff  for  some 
time.  When  Tucker  started  for  the  WlUam* 
ette  Valtey,  Telschow  permitted  Um  to  take 
the  deed  with  authority  to  trade  the  land 
for  a  farm  of  equal  worth  In  the  valley- 
Tucker  had  no  authority  to  insert  the  name 
of  the  grantee  In  the  deed  or  deliver  the  same, 
except  upon  the  conditions  stated  by  the 
plaintiff.  Tucker  went  to  Portland,  Or., 
retained  the  deed  until  August,  and  wrote 
tibe  plaintiff  that  he  had  not  been  able  to 
trade  the  land.  About  the  last  of  August 
be  met  defendant  Qulggle,  whom,  he  states, 
he  informed  in  regard  to  the  conditions  of 
the  deed,  and  with  whom  he  exdianged  the 
land,  pursuant  to  Qul^Ie's  advice,  tor  two 
residence  lots  In  Portland,  subject  to  a  mor^ 
gage,  and  40  acres  of  land  in  ClailE  county. 
Wash.,  also  subject  to  a  mortgage^  lliese 
properties  were  deeded  directly  to  Tucker 
by  Qulggle,  whose  name  was  inserted  in  the 
deed  by  a  stenographer.  The  instrument  was 
then  recorded,  S^tember  3,  1912,  In  the 
records  of  deeds  of  Lane  county.  Or.  Tuck- 
er soon  traded  the  property  for  two  second- 
band  aotomobUes,  whl(^  he  sold. 

The  circuit  court  found,  and  the  evidence 
^ows,  that  Qulggle  knew  of  the  condltlMis 
attached  to  the  authority  conferred  upon 
Tucker  by  plaintiff,  knew  that  Tucker  had 
no  authority  to  make  the  exchange,  and  that 
Qulggle  was  a  party  to  the  fraud  practiced  In 
the  transaction.  Qu^le  had  never  seen 
the  Lane  county  land,  and  bad  no  knowledge 
of  the  same,  except  such  as  he  received  from 
Tucker.  The  trial  court  found  that  the 
manner  in  which  the  deed  was  obtained  was 
a  species  of  larceny.  About  four  days  after 
Qulggle  (Stained  the  deed,  be  traded  the 
land  to  defendant  Kelly  for  the  furnishings 
and  lefun  of  a  rooming  house  in  Portland, 
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known  as  the  "Otis  tooadag  house,**  and 
received  a  bill  of  sale  therefor.  Qaig^  as 
a  witness  for  defendants,  testified  tbat  he 
gave  Kelly  all  tiie  informatlfm»  in  r^ard  to 
the  land  In  question,  that  be  xeoelved  from 
Tudcer.  After  the  execution  of  tbe  deed, 
June  18,  1912,  Telschow  nsided  upon  Vbe 
land,  and  was  in  tbe  ezdnslve,  opesk,  and 
notorious  possesslra  thereof,  and  knew  noth- 
ing about  tbe  pretended  transfer  to  Qdlg^ 
until  about  the  15th  of  October  of  that 
year,  when  be  Immediately  eommeneed  tbis 
salt 

[1]  Kelly  obtataed  an  abstmct  of  tifl^  but 
did  not  examine  tbe  land,  nor  make  any 
further  Inquiry  to  ascertain  tbe  tme  condi- 
tion of  the  possession  or  title,  except  aocb 
as  was  given  him  by  Qulggle.  It  is  contoid- 
ed  upon  the  part  of  tbe  defmdapt  Kelly  tiiat 
he  Is  an  innocent  purchaser  <rf  the  land  for 
value,  and  that  as  to  him  tbe  deed  is  vaUd. 
By  the  conveyance  from  Qulggle,  tile  gnwtee 
named  In  the  deed  executed  in  blank  by 
Telschow,  who  thereafter  retained  e^lusive, 
open,  and  notorious  possession  of  tiie  land, 
defendant  Kelly  acquired  no  title  as  against 
Telschow,  tbe  grantor  named  in  the  original 
deed,  ft>r  tbe  reason  that  there  bad  beu  no 
valid  delivery  of  such  deed  to  Qoiggle,  who 
never  obtained  lawful  possession  of  It  ABen 
V.  Ayer,  26  Or.  BS9,  80  ^c.  1.  Tbe  hiding 
In  the  case  cited  bas  ever  since  been  f611o<wed. 
■  [2,  S}  On  flie  qn^tlon  of  the  snSlclency  of 
facts  to  excite  inquiry  and  to  put  a  person 
upon  notloe,  each  case  depends  upon  its 
own  tacts.  Knapp  v.  Bailey,  79  Mft  I9S,  9 
Aa  122.  1  Am.  8t  Bep.  296;  note  to  Oarbutt 
V.  Hayo  (Oa.)  18  L.  R  A.  (N.  S.)  OOl  If  a 
deed  which  has  been  executed  and  a^nowl- 
edged  by  the  grantor,  with  a  blank  for  the 
grantee's  name,  be  surreptitionsly  and  fraud- 
ulently taken  from  the  grantor's  boose,  and 
Ike  blank  filled  up,  no  title  passes  thereby, 
and  a  bona  fide  punihaser  for  a  valuable  con- 
sideration from  the  person  holding  the  deed 
stends  in  no  better  situation  than  sneh  fraud- 
ulent holder,  especially  If  the  original  gran- 
tor remains  in  possession  of  the  proper^.  88 
Gyc.  1692.  A  deed  that  Is  deUvered  to  tbe 
grantee,  without  the  expiem  or  implied  con- 
sent of  tbe  grantor  to  the  effect  tbat  the  deed 
shall  pass  irrevocably  from  bis  contr<fi,  coa- 
veys  no  title  to  the  gruitee.  Budi  a  deed 
would  be  of  no  more  force  than  ime  with  a 
forged  signature.  Tyler  v.  Gate,  29  Or.  615, 
45  Pac.  800;  Gasttm  v.  Pintland,  16  Or.  255, 
19  Pac.  127 ;  Bums  v.  Kennedy,  M  Or.  688, 
90  Pac.  1102 ;  De  Bow  v.  Wollenberg,  62  Or. 
404,  96  Pac.  535,  97  Pac.  717;  Bradford  v. 
Durham,  54  Or.  1,  101  Pac.  897,  185  Am.  St 
Rep.  807;  Hilgar  v.  Miller,  42  Or.  562,  72 
Pac  310;  Everts  v.  Agnes,  4  Wis.  S43,  66 
Am.  Dec.  314. 

[4]  There  are  two  conditions  requisite  to 
make  a  deed,  executed  with  the  name  of  tbe 
grantee  left  blank,  that  operate  as  a  convey- 
ance of  tbe  real  estate  described:  The  blank 
must  be  filled  by  tbe  party  authorized  to  fill 
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It,  and  this  miiflt  be  done  before  or  at  the 
time  of  deUverr  of  the  deed  to  the  grantee. 
CriJbbeo  t.  Deal,  21  Or.  211,  27  Pac.  1046,  28 
Am.  St.  Rep.  746;  AUen  v.  Wlthrow,  110  U. 
S.  128,  3  Sup.  Ct.  519,  28  L.  Ed.  90.  Tucker 
had  no  authority  to  fill  in  the  name  of  Quig- 
gle  as  grantee  in  the  deed,  or  any  other  per< 
son's  oame,  except  on  the  condition  named  by 
Telschow,  to  wit,  upon  the  conveyance  to  the 
plalntifC  of  a  farm  In  the  Willamette  Valley. 
The  whole  transaction  between  Tucker  and 
Qolggle  waa  a  farce,  and  we  think,  if  Kelly 
had  exercised  the  care  of  an  ordinarily  pru< 
d^t  man,  he  could  have  ascertained  the 
facts.  Qolggle  obtained  legal  advice,  and 
was  informed  that  the  deed  executed  in  blank 
would  be  good  with  the  name  of  the  grantee 
inserted,  provided  Tucker  had  authority  to 
fill  In  the  name.  Under  the  dreumstances 
shown  by  the  record,  Tucker  nerer  had  any 
authority  to  Insert  Qulggle's  name  In  the 
deed.  Telschow  at  all  times  had  full  right 
to  Its  controL 

[I]  The  binding  force  and  effectiveness  of 
a  deed  must  necessarily  depend  upon  the  mu- 
tual assent  of  the  parties  to  it,  without  which 
there  can  be  no  delivery.  De  Bow  v.  Wol- 
lenberg,  supra.  In  Sharp  v.  Kilborn,  64  Or. 
371.  130  Paa  735,  we  find  the  law  stated 
that,  where  a  grantor  delivered  a  deed  to  a 
third  person,  with  tustructlons  not  to  de- 
liver It  to  the  grantee  unless  the  purchase 
price  was  paid,  a  delivery  contrary  to  such 
directions  passed  no  title,  whether  the  third 
person  was  an  agent  of  the  grantor  or  wheth- 
er he  was  an  escrow.  It  appears  that  Kelly 
not  only  failed  to  take  notice  of  plaintifT's 
possession,  but  was  at  least  careless  and  n^- 
ligent  In  regard  to  making  Inquiry  either  as 
to  the  value  or  possession  of  the  land.  As 
stated  by  the  trial  court: 

"The  most  that  can  be  said  for  Kelly  ia  that 
the  transaction  was  a  "sight  and  unseen*  trade 
H>  far  as  concerned  the  Lane  county  property; 
and  certainly  the  ezerdse  of  ordinary  prudence, 
based  upon  the  iuformatioD  possesBed  by  Kelly 
and  the  aforesaid  circumstances,  would  have 
betrayed  the  fact  that  plaintiff  had  been  wicked- 
ly defranded." 

[I]  The  authorities  are  Inharmonious  as 
to  the  effect  of  a  grantor's  possession  of  the 
premises  whl<A  he  has  conveyed  after  the 
execution  of  a  deed,  and  whether  his  posses- 
sion under  these  circumstances  Is  such  that 
a  person  contemplating  the  purchase  or  ac- 
quiring some  Interest  in  the  land  Is  compel- 
led to  take  notice  of  the  rights  of  such  gran- 
tor which  may  exist  de  hors  his  deed.  2 
Devlin  on  Real  Estate,  S  761.  After  careful 
examination  of  many  authorities,  we  find  In 
no  case,  where  a  deed  executed  and  acknowl- 
edged with  the  name  of  the  grantee  left 
blank,  and  afterwards  fraudulently  inserted, 
where  the  grantor  has  remained  in  the  open 
and  notorious  possession  of  the  premises, 
that  a  deed  to  a  third  person  claiming  to  be 
an  innoce^it  purchaser  baa  been  upheld.  Ty- 
ler V.  Gate,  29  Or.  516,  46  Pac.  800;  Randall 


V.  Lingwall,  43  Or.  386,  78  Pac.  1;  Bumpaa 

V.  Zachary  (Tex.  Civ.  App.)  34  S.  W.  672;  2 
Devlin  on  Real  Estate,  762. 

It  appears  from  the  record  that  Kelly  re- 
lied upon  defendant  Quiggle  as  to  the  value 
of  the  plalntifTs  land,  the  condition  of  the 
title,  except  as  shown  by  the  abstract,  and 
the  possession  thereof.  For  his  damages.  U 
any,  he  should  look  to  defendant  Quiggle. 

The  decree  of  the  lower  court  Is  right,  and 
should  be  affirmed ;  and  it  Is  so  ordered. 

McBBIDE,  C.  J.,  and  BAKIN  and  Mc- 
NARY,  JJ.,  concur. 


BIRD  T.  BCAYO  et  bL 
(Saprone  Oonrt  of  Or^n.    Dec  81,  1914.) 

1.  Bktobvatioh  or  Insibcicents  (S  43*)— 
Mutual  Mistake— Quantum  of  Pboof. 

In  a  suit  to  reform  a  deed  for  mistake,  the 
plaintiff  most  show  precisely  and  by  clear  and 
conviDCing  testimony  in  what  the  mistake  con- 
sisted and  that  it  was  mutual. 

[Ed.  Note.~For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  |  154;  Dec,  Dig.  g 
43.*] 

2.  Refobhatzon  or  Instbuuxnts  (S  46*)— 
Deeds— Mutual  MieriAKx  in  Debcbifxiom 

— SUFFICIXNOT  OF  EVIDENOB. 

Evidence  in  a  soit  to  reform  a  deed  held  to 
show  a  mutual  mistake  in  consequence  of  which 
the  description  covered  an  entire  lot.  Instead  of 
only  a  portion  thereof,  as  the  contracting  iiar- 
ties  intended. 

[Ed.  Note.— For  other  casa^  see  Baformatlon 
of  InstrumeDta,  Oent  Dig.  H  167-188;  Dee. 
Dig.  I  46.*]  ■ 

Deparbnent  2.  Appeal  from  drciiit  Court, 
Clatoop  Coanty;  J.  A.  Esfcln,  Judge. 

Suit  by  Clara  8-  BM  against  Lncretla 
Mary  Mayo  and  another.  From  decree  tot 
defmdantB,  platntUT  appeals.  Reversed  and 
rendered. 

John  H.  Hall,  of  Portland,  for  appellant. 
H.  W.  Hogue,  of  Portland,  and  G.  C.  Ful- 
ton, of  Astoria  (Milton  W.  Smith,  of  Fort- 
land,  on  the  brief),  for  respondenta 

PER  CDRIAM.  This  Is  a  suit  to  correct  a 
mistake  alleged  to  have  been  mutually  made 
by  the  parties  In  a  conveyance  from  the 
plaintiff  to  the  defendant  Lucretla  Mary 
Mayo.  It  appears  that  at  the  date  of  the 
conveyance  the  plaintiff  was  the  owner  of  lot 
10  In  block  2  of  Ocean  Grove  Annex  In  Clat 
sop  county,  Or.  The  plats  In  evidence  show 
that  block  to  consist  of  a  row  of  lots  lying 
between  Broadway  street  and  the  ocean 
beach.  Beginning  at  Broadway,  the  lots  are 
numbered  consecutively  from  east  to  west 
from  1  to  10,  inclusive.  All  of  them  to  and 
Including  0  are  of  the  uniform  width  of  60 
feet  Lot  10  next  to  the  sea  Is  of  much 
greater  area,  and,  as  It  fronts  upon  the  sands, 
Is  irregular  in  shape  on  the  western  bound- 
ary. The  deed  Itself  calls  for  lot  10  In  block 
2.  The  plaintiff  contends  that  both  parties 
mutually  understood  that  the  actual  ground 
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tonreyed  was  to  be  that  portion  only  of  lot 
10  lying  west  ot  a  line  parallel  with  Its  east- 
ern boaadazy  and  50  feet  distant  tberef  rom. 
The  defendants,  as  osnal  in  such  cases,  deny 
the  mistake  and  assert  that  the  deed  was 
drawn  and  executed  according  to  the  actoal 
Intentioa  of  the  parties  at  the  time. 

[1]  It  Is  a  Judicial  platitude  to  say  that  It 
is  Incumbent  upon  the  plaintiff  to  show  pre- 
cisely In  what  the  mistake  consisted  and 
that  It  was  mutual,  all  of  which  must  be 
made  to  appear  by  dear  and  convincing  tes- 
timony. Newsom  v.  Greenwood,  4  Ur.  119, 
123;  Ramsey  t.  IxkhuIs,  6  Or.  S67,  374; 
Bemlllard  v.  prescott,  8  Or.  37,  43 ;  HcCoy 
T.  Bayley,  8  Or.  107 ;  Foster  v.  Sdimeer,  16 
Or.  363,  368.  369,  16  Pac.  626;  Epstein  t. 
State  Ins.  Co.,  21  Or.  170.  181,  27  Pac,  1046; 
Parker  t.  Thomson,  21  Or.  628,  620,  28  Pac. 
fSOai  Kleinsorge  t.  Bohse.  26  Or.  61,  58,  84 
Pac,  874 ;  Thornton  v.  Erimhel.  28  Or.  271, 
274,  42  Pac.  003 ;  King  t.  Holbrook.  38  Or. 
462,  460,  461.  6S  Pac.  661;  Stein  t.  PhUllpe, 
47  Or.  546,  649,  660,  657,  84  Pac.  708 ;  Pope 
V.  Hoopes  (C.  O.)  84  Fed.  927,  029;  Pom. 
Equity  Jur.  (3d  Ed.)  i  862. 

[2]  It  is  Impracticable  to  set  out  more  than 
the  salient  points  ot  the  testimony.  Accord- 
ing to  her  contention,  the  plaintiff  had  sold 
to  another  party  what  she  supposed  was  lot 
8  In  that  blodc,  and  proposed  to  sell  to  Mrs. 
Ifoyo  all  the  remainder  of  the  block  between 
that  and  the  ocean,  reserving  lot  0  whereon 
to  place  a  residence  which  she  intended  to 
build  for  hersell  The  substance  of  the  tes- 
timony on  b^lf  of  the  plaintiff  is  to  the 
effect  that  the  dSBendant  MarUn  Mayo,  rep- 
resenting hts  wKe,  the  other  defendant,  ap- 
plied to  the  plaintiff  to  buy  realty  fnmting 
aa  the  ocean.  She,  In  company  with  her  sis- 
ter-in-law, accordingly  went  wltti  blm  upon 
the  premises  where  she  pointed  out  the 
ground  she  had  already  sold  apon  which  was 
afterwards  erected  a  hotel  called  Lockesley 
Hall  Annex.  She  showed.  Bfayo  a  stake  50 
feet  west  of  the  lot  occujded  by  Lockesley 
Hall  Annex  and  told  him  that  she  would 
all  west  of  the  stake.  The  defendant  de- 
clined to  purchase  at  the  price  set,  but  after- 
wards, when  tiie  plaintiff  met  Mayo  In  Port- 
land, be  inquired  if  she  bad  yet  sold  that 
property,  with  the  result  that  after  some 
negotiations  th^  agreed  npon  a  pricey  and 
the  defendant  Martin  Mayo  caused  a  deed 
to  be  drawn  couTeylng  to  his  wife  from  plain 
tiff  all  of  lot  10.  There  Is  no  question  made 
but  what  the  plaintiff  knew  that  the  deed 
was  written  so  as  to  include  all  of  lot  10, 
because  she  looked  It  over  at  the  time  she 
signed  it  and  understood  its  literal  contents. 
The  testimony  farther  tends  to  show  on  be- 
half of  the  plaintiff  that  the  defendants  took 
possession  of  the  property  bounded  on  the 
east  the  Une  60  feet  west  of  and  parallel 
with  the  eastern  boundary  of  the  lot,  con- 
structed a  fence  on  the  line  thus  dividing  lot 
10,  erected  two  houses  west  of  the  fence 
fronting  the  ocean,  and  sold  to  one  King  40 
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feet  oS  the  east  end  of  Us  holding  whidi 
he  told  King  to  take,  immediately  west  of 
of  the  fence  already  mentioned.  The  deed  to 
King  described  the  40  feet  as  the  easterly 
40  feet  of  lot  10,  bounding  It  by  beginning  at 
the  southeast  comer,  running  thence  north- 
erly along  the  east  line  of  the  lot,  and  bo  on 
around  to  the  place  of  beginning.  King  buUt 
his  residence  west  of  the  fence  more  than  60 
feet  ttom  the  actual  eastern  boundary  of  the 
lot,,  as  be  says,  By  direction  of  the  defendant 
Martin,  r^resenting  his  wife.  No  complaint 
was  made  to  him  about  his  having  built 
upon  the  wrong  property,  for  several'  months, 
according  to  the  statement  of  Mayo,  and  for 
more  than  a  year,  according  to  the  testimony 
of  King.  The  actual  eastern  50  feet  of  lot 
10  remained  unimproved  until  the  hearing  of 
the  case,  except  that  the  plaintiff,  acting  by 
her  sister-in-law.  tbe  proprietress  of  the 
Lockesley  Hall  Annex,  built  a  fence  alcam 
the  street  or  southern  boundary  of  the  va- 
cant tract,  laid  a  sidewalk  there,  and  put 
gates  in  the  fence  for  the  accommodati<m  of 
neighbors  who  desired  to  cross  to  their  prem- 
ises in  tile  rear,  ^e  only  act  of  ownership 
exercised  over  the  property  by  tiie  Bfayos 
consisted  in  putting  a  fence  along  the  eas^ 
em  boundary  of  it  after  this  suit  was  com- 
menced, and  In  allowing  some  one  to  pile 
some  wood  on  the  premises. 

The  testimony  <m  behalf  of  the  defendant 
Is  to  the  purport  tiiat  he  applied  to  the  plain- 
tiff to  purchase  the  premises  and  demurred 
to  the  price,  but  that  some  m<mths  after- 
wards she  came  to  him  In  Portland,  and. 
after  some  negotiations,  named  a  lovrer  price 
which  he  accepted;  that  he  produced  a  plat 
of  the  addition  and  pointed  out  to  her  lot  10 
as  what  he  desired  to  purchase;  that  Ae 
was  familiar  with  the  premises;  and  that 
he  caused  the  deed  to  be  drawn,  as  stated, 
which  she  signed,  knowing  fully  that  It  was 
a  conveyanoo  of  all  of  lot  10. 

If  this  were  all  the  testimony,  we  might 
well  decline  to  disturb  the  instrument  in 
question.  In  our  judgment,  however,  there 
are  two  admissions  of  the  defendant  Martin 
Mayo,  who  carried  on  all  the  business,  al- 
thoui^  the  conveyance  was  taken  in  titn 
name  of  his  wife,  which  turns  the  scale  in 
favor  ef  the  plaintiff.  Referring  to  the  con- 
versation in  Portiand.  he  testified  thus: 

"Q.  Did  you  ask  her  in  tbe  rcBtaarant  any- 
thing about  lot  0?  A,  Yes.  Q.  The  first  con- 
versation? A.  Yes,  I  did.  Q.  Well?  A.  I— 
sbe  offered  to  sell  lot  10.  I  says.  'Like  to  buy 
all  that  lot  9,  too,  if  you  like  to  seU  it'  She 
Bays,  'No,  I  doa'L  want  to  keep  that  lot  10 ;  tf 
I  ever  get  marriea,  I  like  to  build  a  house  on  It* 
I  says,  'In  a  case  of  that  kind,  all  right'  Just 
exactly,  I  says,  'I  wish  yon  would  set  married 
soon  so  you  can  have  a  home.'  That  Is  Just 
exactly  what  I  say." 

Another  circumstance  Is  derived  from  his 
evidence  concerning  his  notlflcaUon  to  Mr. 
King  that  he  had  built  on  the  wrong  prop- 
erly.  He  was  asked: 

"Q.  When  did  Mr.  King  say  that  yon  notified 
him  at  that  time?  A.  Tea,  sir ;  uid  th^  says. 
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'I  told  Um/  I  says:  Ton  rememb«r,  Mr.  King, 
I  told  you  you  have  to  give  me  deed  back  of  that 
property,  thea  I  deed  yoQ  another  lot/  " 

Knowing  the  actual  situation  of  Lockesley 
Hall  Annex,  which  was  in  very  truth  upon 
lot  9  instead  of  lot  8,  the  defendants  must 
have  holered  that  the  vacant  ground  be- 
tween that  building  and  where  King  actual- 
ly constructed  his  house  was  lot  9  Instead  of 
part  of  lot  10.  Moreorer,  if  the  defendants 
theory  was  correct,  their  deed  to  King  cor- 
rectly represented  the  ground  conreyed-to  the 
latter,  and  there  would  be  no  necessity  for 
King  to  reconrey  to  them.  Between  the 
Mayos  and  King  the  error  consisted  in  the 
latter  putting  his  bouse  on  the  wrong  ground. 
There  was  no  mistake  In  the  deed  from 
Uayo  to  King  if  the  omtratlon  of  the  de- 
foidants  here  is  legitimate. 

C<maid^ng  that  the  defmdants  made  no 
use  of  the  eaatran  BO  feet  of  lot  10,  made  no 
objections  to  King  taking  possession  of  tlie 
tract  mat  at  the  fraice  until  long  after  he 
bad  built  his  honse^  and  that  the  defoidants 
wanted  to  buy  firom  the  plalntUf  lot  9  which 
she  had  already  sold  to  another  party,  it  is 
dear  to  oar  minds  that  the  deftedonta  par- 
tidpated  In  the  mistake  alleged  by  the  plaln- 
tUL  It  is  ecpially  manifest  that  the  plaintiff 
made  a  mistake  in  the  descrlpti«L  of  the 
property  actually  int^ed  to  be  sold.  It  is 
obrlons  from  the  conduct  of  both  parties  that 
fihe  actual  ground  intended  to  be  made  the 
e1lt^|ect  of  the  convince  began  GO  feet  west 
of  the  eastern  boundary  of  lot  10.  The  error 
consisted  in  applying  tbat  convenllonal  de- 
scription to  that  part  of  the  lot  ^e  deed 
abould  be  made  to  cover  only  the  ground  ac- 
tually Intended  to  be  ccmveyed.  regardless  of 
the  arbitrary  designatim  applied  to  it  in  the 
writing.  A  careful  considmation  of  tSie  whole 
testimony  convinces  us  that  the  clear  pre- 
ponderance Is  with  the  plaintiff,  and  that  the 
ccmveyanee  should  be  r^rmed  according  to 
the  prayer  of  the  complaint. 

Accordingly,  the  decree  of  the  circuit  court 
la  reversed,  and  one  here  entered  as  desired 
by  tbe  plaintiff. 

BIcBRIDE,  a  did  not  participate  in  this 
decision. 


STATE  V.  WEST,  Governor,  et  aL 

(Supreme  Court  of  Oregon.    Dec  29,  1914.) 

States  (8  127*) — Appbopkiationb— Funds. 

For  the  years  1911  and  1012  the  Lcgisla- 
tnre  appropriated  $142,000  for  the  maintenance 
of  the  p«iitentiary.  Of  tbia,  $80,000  was  spent, 
and  the  sum  of  $20,000  derived  from  Bales  of 
brick  made  by  the  convicts  wag  deposited  aa  a 
revolving  fund,  oat  of  which  sum  $16,000  was 
Bpent  for  the  maintenance  of  the  penitentiary. 
Held  that,  aa,  except  in  the  case  of  achool  or 
other  funds  raised  by  special  taxation,  there 
no  segregation  of  moneys  in  the  treasury,  the 
money  derived  -from  the  sale  of  brick  made  by 
the  convicts  conld  not  be  deposited  in  a  specif 
fond,  sabiect  to  wanants  drawn  for  penitentiary 
parposea,  bat,  as  the  full  appropriation  for  the 


penitentiary  was  not  expended,  warrants  paid 

out  of  tbe  so-called  revolving  fund  should  be 
treated  as  paid  out  of  the  appropriation  for  tlie 
enitentiary,  and  the  state,  not  havlne  been 
amaged  by  payments  out  of  the  so-called  re- 
volving fund,  could  not  recover  the  same  from 
the  state  officers  making  such  payments. 

[Ed.  Note.--For  other  cases,  see  States,  Cent 
Dig.  8  m;  Dec  Dig.  8  127.*] 

Burnett,  Eakin,  and  Moore,  JJ.,  dissenting. 

In  Banc  Appeal  from  Olrcnlt  Court,  Ma- 
rlon County;  Percy  B.  Kelly,  Judge. 

Action  by  tbe  State  >of  Oregon  against  Os- 
wald West,  Governor,  and  others.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

In  substance,  it  Is  stated  in  the  amended 
complaint  that  during  the  period  involved  in 
this  controversy  the  defendant  West  was 
Governor,  the  defendant  Olcott  secretary 
of  state,  and  the  defendant  Kay  treasurer 
of  the  Bt&ta  of  Oregon;  that  they  assumed 
to  act  as  a  board  purporting  to  have  con- 
trol of  what  they  termed  the  "Or^n  StatA 
Penitentiary  Revolving  Fund,"  consisting  of 
rent  of  a  foundry  plant  at  the  prison  and  of 
money  derived  from  sales  of  brick  made  by 
the  convlcte,  aggregating  during  that  time 
$16,905.^;  that,  without  the  same  having 
been  appropriated  by  any  act  of  the  legisla- 
tive assembly,  they  expen^d,  of  that  amount, 
by  a  pretended  process  of  audiUi^  alleged 
claims  and  , drawing  warrants  and  payment 
thereof  In  form  as  If  regularly  appropriated, 
$10,018.88,  without  any  autiiorlty  of  law,  for 
services  rendered,  materials  and  supplies  fur- 
nished, and  land  purchased  for  the  penltra- 
tlary,  all  In  excess  of  die  mmieys  ai^ropriat- 
ed  by  law  for  any  purpose  connected  wUH 
that  Institution  durli^  the  period  mentioned ; 
and  that  the  moneys  actually  appropriated 
by  the  legislative  as.sembly  for  that  purpose 
were  otherwise  expended.  Alleging  that  the 
state  Is  damaged  In  the  sum  so  wrongly  dis- 
bursed, the  plaintiff  demands  Judgment  fbr 
$16,518.88.  The  allegation  of  damage  to  the 
state  and  tbat  the  paymoite  In  Question  were 
In  excess  of  lawful  appropriation  therefor 
are  denied  bs  tbe  answer.  The  official  char^ 
acter  of  the  defendftnte  is  admitted.  All  oth- 
er allegations  of  the  complaint  are  denied, 
except  as  stated  In  tiie  answor.  After  alleg- 
ing, in  substance,  that  the  mon^  derived 
from  rent  of  foundry  and  sale  of  brick  made 
by  ISie  convlcte  had  been  carried  in  tbe  ac- 
counts of  the  steto  treasury  under  the  head 
of  "Oregon  Stete  Penitentiary  B^volvlng 
Fund,"  the  answer  alleges: 

"Tbat  during  the  year  1911  large  numbers  of 
tbe  iirisonera  and  convicts  confined  at  said  pen- 
itentiary were  employed  under  the  direction 
and  control  of  the  superintendent  of  said  pen- 
itentiary in  useful  and  profitable  labor,  as  mak- 
ing bricks,  repairing  and  constructing  build- 
ings and  other  equipment  in  and  about  said  in- 
stitution for  the  malnteDance  and  betterment 
of  said  penitentiary,  all  pursuant  to  rules  and 
r^ttlations  prescribed  by  defendant  Oswald 
West,  Governor  of  the  state  of  Oregon.  That, 
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in  tbe  course  of  aald  employment  of  said  prls- 
onen  and  convicta,  it  became  necessary  to  en- 
gage the  services  of  men  and  to  purcbase  the 
materials,  supplies,  and.land  as  described  in  the 
amended  complaint  for  the  more  useful,  profit- 
able, and  efficient  employment  of  said  prisoners 
and  convicts,  and  for  the  enlargement  of  their 
employment,  and  for  the  maintenance  and  bet- 
terment tbereb:r  of  said  penitentiary.  That  said 
services,  materials,  supplies,  and  land  were  en- 
gaged and  purchased  by  said  superintendent 
for  the  state  of  Oregon  tor  the  use  and  benefit 
of  said  institution ;  that  payment  was  made 
therefor  in  the  following  manner,  to  wit: 
Touchers  specifying  the  items  for  said  claims 
were  duly  certified  by  said  soperintendent.  and 
by  bim  transmitted  to  defendants,  who  examined 
and  approved  the  same,  and  thereafter  trans- 
mitted the  same  to  defendant  Ben  W.  Olcott, 
secretary  of  state.  Said  defendant  Ben  W.  Ol- 
cott, secretary  of  state,  thereafter  duly  audited, 
approved,  and  allowed  said  claims  and  drew 
warrants  in  payment  of  the  same  on  said  de- 
fendant Thorn.  B.  Kay,  said  warrants  purport- 
ing to  direct  said  defendant  Thoa.  B.  Kay  to 
pay  the  same  out  of  said  'Oregon  State  Peni- 
tentiaiy  Bevolving  Fund.*  Said  defendant 
Thoa.  B.  Kay  paid  aaid  warrants  and  charged 
the  same  to  said  'Oregon  Statt  Penitentiary  Re- 
volving Fund.'  Ttut  aald  rents  and  proceeds  of 
said  labor,  inclusive  of  said  balance  of  (l,- 
006.34,  aggregated  in  moneys  from  January  1, 
1911,  to  September  8,  1912,  the  sum  of  $20,- 
608.26;.  That  tbe  cost  of  said  service^  ma- 
tei^lSi  anpplies,  and  land  for  which  said  war- 
rants were  drawn  and  paid,  as  alleged,  aggre- 
gated 910,191.33.  •  •  •  Said  expenditures 
were  found  necessary  in  order  to  insure  the  safe 
custody  of  the  inmates,  promote  the  welfare  of 
the  said  institution,  and  carry  out  tibe  pariKHses 
for  which  it  was  established." 

By  wbom  It  was  found  necessary  to  do  all 
tbeee  tbinga  Is  not  stated. 

In  a  second  defense,  after  stating  tbat  tbe 
Legislature  had  appropriated  tor  tlie  bien- 
nlum  of  19U  and  1912  $142,000  for  the  sala- 
ries of  officers  and  employes  and  for  tbe 
general  maintenance  and  contingent  expenses 
of  the  penitentiary,  the  answer  contains  this 
allegatloD: 

"Hist  the  salariea  of  tbe  offlcers  and  employes 
and  the  gimeral  maintenance  and  contingent  ex- 
penses of  said  penitentiary  for  the  year  1911 
over  and  above,  and  for  other  purposes  than 
those  expenditures  described  in  tbe  amended 
complaint,  aggregated  the  snm  of  S80,376.4S; 
and  obligations  were  incurred  ana  warrants 
drawn  pursuant  to  said  act  and  appropriation 
during  the  whole  of  said  year  1911  over  and 
above  aaid  expenditnres  described  in  the  amend- 
ed complaint  for  no  other  or  greater  sum  than 
$80,376.45 ;  and  there  was  In  the  bands  of  de- 
fendant Thos.  B.  Kay,  state  treasurer,  on  Jan- 
nary  1,  1912,  unexpended  of  said  appropriated 
snm  and  over  and  above  all  warrants  drawn  or 
obligations  incurred  pursuant  to  satd  act  and 
appropriation,  exclusive  of  said  expenditures  de- 
scribed in  said  amended  complaint,  tbe  snm  of 
$61,G24J»6.'' 

A  third  defense  la,  In  substance  tbat  the 
amount  paid  for  the  serrlces,  materials,  sap- 
piles,  and  land  mentioned  In  the  complaint 
was  the  tatr  market  price  sncb  as  w<Hild 
have  been  paid  tot  the  same  had  there  been 
In  the  hands  of  the  state  treasurer  money 
duly  appropriated  by  the  legtslattre  amem- 
bly  for  that  purpose,  and  that  no  damage 
was  done  to  the  idalntiff  by  the  payments 
challenged  by  the  complaint.   MacA  to,  the 
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same  effect  la  the  fourth  separate  defense,  in 
substance,  that  the  materials,  land,  and  sop- 
pUea  mentioned  were  used  In  the  mainte- 
nance of  tbe  state  prison  and  for  flie  better 
and  more  Sclent  conduct  and  management 
thereof.  This  fourth  separate  answ»  con- 
cludes with  these  allegations: 

"Tbat  all  of  said  matters  and  things  ta  the  an- 
swer alleged  and  set  forth  In  tbe  amended  com- 

Elaint  were  brought'  to  tbe  full  notice  and 
Dowledge  of  the  legislative  assembly  of  the 
state  of  Oregon  for  the  year  1913,  by  means  of 
reports'  made  to  said  assembly  pursuant  to  law 
by  defendants  and  by  reports  of  investigating 
committees  appointed  for  such  purposes  by  the 
legislative  assembly;  tbat  said  legislative  as- 
sembly took  no  action  toward  tbe  repudiation 
of  said  matters,  transactions,  or  tilings,  but  ac- 
quiesced therein,  and  ratified  and  confirmed  tiie 
same,  and  accepted  all  of  the  benefits  thereof 
for  and  on  behalf  of  tbe  state  of  Oregon." 

A  demurrer  to  the  new  matter  In  tbe  an- 
swer was  overruled  by  tbe  circuit  court  The 
reply  denied  the  allegation  of  the  answer 
respecting  the  acquiescence  and  ratification 
by  the  legislative  assembly  of  the  acts  com- 
plained of,  and  alleges,  in  substance,  tbat  a 
committee  appointed  by  the  legislative  as- 
sembly at  the  session  thereof  held  in  the  year 
1813  expressly  reported  that  the  expenditures 
In  question  were  without  authority  of  law 
and  Illegal,  and  tliat  none  of  them  were  ever 
acqnle8<%d  in,  ratified,  or  confirmed  by  the 
legislative  assembly  or  by  the  direct  vote  of 
the  people.  The  pleadings  having  been  thus 
concluded,  both  parties  moved  for  favorable 
Judgment  on  the  pleadings  according  to  their 
respective  prayers.  The  circuit  court  over- 
ruled the  motion  ot  the  plaintiff,  and  sus- 
tained that  of  the  defendants,  entering  Judg- 
ment dismissing  the  actltm.  The  plaintiff 
appeals. 

A.  H.  Orawford,  At^.  Oen.  (James  W. 
Crawford,  Asst.  Atty.  Gen.,  on  the  bri^,  for 
the  State.  John  H.  McNary,  of  Salran,  and 
Claude  G.  MeOoUotih,  of  Portland,  fbr  re- 
spondents. 

McfiBTDia,  a  X  (after  staling  the  facts 
as  aboTcO.  Tbe  answer  of  the  defendant  con* 
tains  many  continslons  of  law  and  some  In- 
conslateneles.  From  all  tiie  pleadings  it  ap- 
pears that  there  came  into  the  hands  of  the 
state  treasurer  from  ntaa  ot  brick  and  other 
producte  of  the  sti^  iienltentlary  during  the 
blennlum  of  1911  and  1013  the  sum  of  |20^ 
80&26,  which,  under  the  direction  of  the 
board,  was  cluirged  In  a  separate  account  as 
a  revolving  fund,  itf  which  $16,191.38  was 
paid  out  by  warrants  drawn  nptm  it  for  ex- 
penditure "found  necessary  in  order  to  In- 
sure the  safe  custody  of  the  Inmates,  promote 
the  welfare  of  the  InsUtutlDn,  and  carry  out 
the  purposes  for  which  it  waa  established.'* 
It  also  appears  that,  for  tbe  support  wad 
maintenance  of  the  Institution,  the  salaries 
of  offlcers  and  employes,  and  for  tbe  general 
maintenance  and  contingent  expmsee  of  tbe 
penitentiary,  Uie  LegAslature  appropriated 
$142,000,  of  which  there  was  ennnded  $80r 
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376.45  oTer  and  above  the  sum  of  fl6,19L33, 
before  mentioned,  making  np  a  total  expendi- 
ture for  the  biennial  period  of  ^96,568.78. 
There  Is  no  authority  of  law  for  creatlilg  this 
so-called  revolving  fund,  and  therefore  it 
did  not  I^lly  exist.  The  moneys  paid  into 
the  treasury  from  the  proceeds  of  materials 
mannfiictured  at  the  penitentiary  became  le- 
gally part  of  the  general  funds  In  the  state 
treasary,  and  the  attempt  to  maintain  and 
draw  warrants  upon  this  so-called  revolving 
fund  was  not  authorized  by  law.  Except  In 
the  case  of  school  funds  and  other  funds  rais- 
ed by  special  taxation  and  authorized  by  law 
for  &  particular  purpose  there  is  no  segrega- 
tion of  moneys  in  the  treasury.  As  to  mon- 
eys appropriated  by  the  legislature  out  of 
the  general  funds  of  the  state,  the  separation 
and  designation  of  the  particular  sums  ap- 
propriated as  "funds "  such  as  "penitentiary 
fund,"  "asylum  fund,"  etc^  is  largely  a  mat- 
ter of  bookkeeping,  and  Is  done  for  conven- 
ience in  ascertaining  when  the  amount  appro- 
priated has  been  exhausted.  The  amount, 
therefore,  deslgated  by  the  state's  bookkeeper 
as  the  "revolving  fund"  was,  in  fact,  a  part 
of  tbe  general  funds  of  the  state,  and  subject 
to  be  paid  out  upon  any  warrant  presented 
against  any  so-called  fund  the  amount  of 
which  had  not  been  exhausted.  It  was  a  mis- 
take, therefore,  to  designate  warrants  drawn 
for  the  maintenance  of  the  penitentiary  as 
drawn  upon  the  so-called  revolving  fund  and 
payable  out  of  it  Technically  speaking,  they 
should  have  been  drawn  upon  what  was 
known  on  the  books  of  the  treasurer  as  the 
"penitentiary  fund";  but,  so  far  as  the  state 
Is  concerned,  except  for  some  confusion  In 
bookkeeping  which  might,  but  In  this  case 
did  not,  lead  to  warrants  In  excess  of  the 
amount  appropriated  by  the  I^eglslature,  the 
result  is  exactly  the  same  as  though  the  war- 
rants had  been  drawn  against  that  portion  of 
the  general  funds  of  the  state  designated 
for  the  purposes  of  bookkeeping  "the  peniten- 
tiary fund."  This  Is  too  plain  for  argument 
It  Is  admitted  that  the  expenditures  made 
were  for  the  maintenance  of  the  peniten- 
tiary's legitimate  Indebtedness.  For  that 
purpose  any  money  which  came  Into  the  state 
treasury  and  was  otherwise  unappropriated 
could  be  drawn  upon  so  long  as  the  amount 
did  not  exceed  $142,000.  This  116,191.83  did 
come  Into  the  state  treasury,  and  was  not 
otherwise  appropriated,  and  could  therefoi-e 
be  legitimately  used,  along  with  any  other 
money  in  the  treasury,  to  answer  the  de- 
mands caused  by  expenditures  at  the  peni- 
tentiary. Had  the  amount  of  fl42,000  ap- 
propriated by  the  Legislature  been  first  con- 
sumed, and  this  $16,191.33  been  used  in  ad- 
dition to  that,  the  state  would  have  been 
damaged,  but  it  is  an  admitted  fact  that  only 
(96,566.78,  Including  the  amount  drawn  from 
the  revolving  fund,  was  drawn  altogether, 
leaving  a  balance  of  (45,433.22  to  be  returned 
to  the  treasury.  To  say  that  the  state  has 
been  damaged  In  any  reavect  by  tba  Inesnlu 


manner  in  which  the  warrants  were  drawn 
and  paid  is  to  Ignore  plain  facts  and  figures 
which  speak  for  themselves. 

The  Judgment  of  the  clnmlt  court  is  af- 
firmed. 

BURNETT,  J.  (dissenting).  It  la  laid  down 
in  section  79,  L.  O.  L.,  that: 

"At  any  time  when  the  pleadings  in  the  suit  or 
action  are  complete,  or  either  party  &ila  or  de- 
clines to  plead  further,  the  court  may,  upon  mo- 
tion, grant  to  any  party  moving  therefor,  such 
judgment  or  decree  as  it  may  appear  to  the 
court  the  moving  party  is  entitlea  to  upon  die 
pleadings.** 

The  object  of  this  section  was  to  confer 
upon  the  court  a  power  hitherto  deemed  to 
be  doubtful,  to  declare  the  proper  Judgment 
to  be  deduced  from  uncontrorerted  allega- 
tions. 

Taking  all  the  pleadings  together.  It  ap- 
pears in  this  case  a  certain  fuiid  accrued  to 
the  state  of  Oregon  from  the  sources  men- 
tioned. It  is  admitted  that  the  defendants 
treated  this  fund  as  if  the  same  had  been 
regularly  appropriated  by  the  legislative  as- 
sembly for  the  expense  connected  with  the 
maintenance  of  the  penitentiary,  and,  tmder 
the  forms  of  law  prescribed  for  the  disburse- 
ment of  the  actual  appropriation,  they  dis- 
bursed the  same  in  addition  to  and  beyond 
the  fund  created  for  the  purpose  by  the  legis- 
lative assembly.  The  only  substantial  differ- 
ence between  the  parties  on  the  facts  Is  that 
the  plaintiff  charges  the  expenditure  of  (16^- 
518.83,  for  which  It  demands  judgment,  while 
the  defendants  only  concede  the  payment  of 
$16,191.33. 

Section  4,  art  9,  of  the  state  Constlti^ion 
declares  that: 

"No  money,  shall  be  drawn  from  the  treasuiy 
but  in  pursuance  of  appropifations  made  by 
law." 

It  Is  said  also  In  arttde  8  of  the  same  in- 
strument that: 

"The  powers  of  the  government  Bball  be  divid- 
ed into  three  separate  departments— the  legis- 
lative, the  executive,  including  the  admiuietra- 
tive,  and  the  judicial ;  and  no  person  charged 
with  official  duties  under  one  of  these  depart- 
ments shall  exercise  any  of  the  functions  of  an- 
other, except  as  in  this  Constitution  expressly 
provided.'* 

It  Is  thus  clearly  apparent  that  the  appro- 
priation of  public  funds  Is  a  legislative  func- 
tion ;  for  they  are  only  to  be  "made  by  law.** 
Neither  of  the  defendants  is  vested  with  any 
legislative  authority.  The  limit  of  their  pow- 
er in  the  exi>endlture  of  public  funds  is,  and 
must  be,  defined  by  the  utterances  of  the  leg- 
islative department  To  admit  a  contrary 
principle  would  open  the  doors  to  unlimited 
extravagance  In  the  administration  of  public 
affairs.  It  is  for  this  reason  that  the  people 
reserved  to  themselves,  through  their  repre- 
sentative In  the  legislative  assembly,  the  ex- 
clusive right  to  limit  the  dlsburseiAent  of 
money  belonging  to  the  state.  When,  there- 
fore, the  defendants  assumed  to  pay  out  state 
fonda  without  the  same  having  been  appro- 
Digitized  by  Google 


18 


14S  PAOinO  BBFOBTEB 


(Or. 


prlated  by  an  act  of  the  legislattve  assemblr, 
tbey  did  80  wltliont  any  anthority,  and  can 
claim  nothing  on  wiconnt  Uiereof.  As  stated 
by  Mr.  Justice  Bakin  In  State  t.  Bobs,  S5  Or. 

450,  104  Pac.  686,  106  Pac.  1022.  42  L.  R.  A. 
(N.  S.)  601,  618,  Ih  dlscasslng  conversion  of 
public  money: 
"We  understand  from  these  anthoritles,  and 

maoy  others  we  have  examtsed,  that,  In  relation 
to  trover,  the  term  'converuon'  necessarU; 
means  conversion  to  one's  own  uBe,  and  is  fully 
accomplished  by  any  exercise  of  a  dominion  over 
a  chattel  without  the  authority  of  the  owner, 
whereby  the  true  owner  Is  deprived  of  the  en- 
joyment of  his  chattel.  And  it  is  wholly  imma- 
terial whether  the  person  bo  converting  did  it 
for  his  own  personal  advantage  or  not" 

It  Is  urged  by  the  defendants,  In  substance, 
that  it  was  necessary  that  these  expenditures 
should  be  made,  but  our  attention  has  not 
been  directed  to  any  statute  declaring  such 
necessity.  It  was  manifestly  only  the  Judg- 
ment of  the  defendants  that  the  same  was 
neerasary.  In  this  they  usurped  the  legis- 
lative prerogative.  It  Is  stated  also  that  by 
receiving  the  benefit  the  state  has  ratified 
the  act  Such  a  principle  is  well  applicable 
to  transactions  between  private  parties  and 
their  agents;  but,  in  the  absence  of  any  au- 
thentic exercise  of  the  legislative  power,  rat- 
ification does  not  attach.  The  only  actors  In 
the  transactions  mentioned  are  the  defend- 
ants themselves,  who  are  the  official  servants 
or  agents  of  the  people  wltbin  the  respective 
powers  conferred  upon  them  by  the  Constitu- 
tion and  laws  of  the  state.  It  cannot  be  said 
that  the  defendants  may  perform  acts  con- 
trary to  and  In  excess  of  their  official  au- 
thority, and  at  the  same  time  ratify  them  on 
behalf  of  the  state.  It  cannot  lie  Admitted 
that  official  malfeasance  Is  sclf-sustalnlng. 
Ratification  Is  an  act  that  can  be  performed 
only  by  a  princlpaL  Even  If  the  same  could 
be  applied  in  this  case,  It  is  a  function  not  at- 
tributable to,  nor  to  be,  exercised  by,  the  agent 
whose  acta  are  in  question.  Th^  principles 
applicable  to  the  expenditure  of  public  funds 
are  exemplified  in  Shattufft  v.  Kincaid,  31  Or. 
379,  4©  Pac.  758;  Boyd  v.  Dunbar,  44  Or.  380, 
7S  Pac  695;  and  Calbreath  v.  Dunbar,  46  Or. 
680;  81  Pac  366. 

In  short,  the  pleadings  show  that  the  de- 
fendants, witbont  autlionty  of  law,  have  ex- 
pmded  from  tbe  state  treasury  some  amount 
of  money,  or,  in  other  wbr^lta,  have  converted 
that  amount  <tf  money  to  their  own  use  with- 
in the  meaning  of  State  v.  Bobb,  supra.  Tb» 
measure  of  damages  in  a  case  of  cmversion 
Is  the  value  of  property  converted,  and 
the  only  legal  way  In  wbldi  tlie  matter  can 
be  adjusted  Is  to  naulre  the  defendants  to 
r^lace  the  money  wbttih  they  have  unlawful- 
ly (Usbursed. 

Tbe  legislative  assoubly  of  1911  passed  a 
law  to  provide  for  tbe  payment  of  the  maia- 
tenance,  improvements,  buildings,  eQUipments, 
betterments,  and  r^iairs  at  the  Oregon  State 
nisane  Asylum,  Or^w  State  Penitentiary, 
and  otiier  state  Institntlona  named  in  tike  tl* 


tie  of  the  act,  and  for  BQCb  other  porpoaei 
and  items  of  expense  aa  in  that  statute  were 
^tessly  enumerated.  Laws  I9ll«  c.  1S3. 
Section  1  of  tbo  enactment  bqElns  by  statJng 

that: 

"The  following  sums,  or  so  much  thereof  as 
may  be  necessary  and  no  more,  are  hereby  ap- 
propriated out  of  the  moneys  In  tbe  general 
fund  In  the  state  treasury  not  otherwise  ap- 
propriated, for  the  several  objects  and  pu^ 
poses  hereinaCter  named,  for  the  two  years  com- 
mencing on  the  first  day  of  January,  lOll,  and 
ending  on  the  thirty-nrat  day  of  December, 
1912.* 

Among  other  items  It  then  makes  tSie  fid- 
lowlng  appropriations: 
For  the  payment  of  the  salaries  of 

the  officers  and  employes,  and  for 

the  maintenance  and  genieral  and 

contingent  expensea  of  tbe  Oregon 

State  Penitentiary   ¥142,000.00 

For  the  payment  of  the  expenses  of 

purchasing  material,  etc,  for  new 

roof  over  cell  house  at  the  Oregon 

State  Penitentiary   8,000.00 

For  the  payment  of  the  expenses  of 

purchasing  material  and  for  labor 

replnmbing  old  cells,  wiring  cells 

for  electric  lights,  and  rewiring 

cell  houses,  offices  and  guards 

quarters,   at  the  Oregon  State 

Penitentiary    8,000.00 

For  the  payment  of  the  expenses  of 

purchasing    two    1,000  gallon 

gach)  automatic  air  tanks  for  the 
reeon  State  Penitentiary   1,600.00 

For  the  payment  of  the  expenses  of 
purchasing  pump  and  connections 
conducting  water  to  the  Oregon 

State  Penitentiary   460.00 

For  the  payment  of  tbe  expenses  of 
purchasing  material  for  lepaint- 
Ing  cells,  nouses  and  other  build- 
ings at  the  Oregon  State  Peniten- 
tiary   800.00 

For  the  payment  of  the  expenses  of 
purchasing  material  for  repairing 
stock  barns  and  other  outbuild- 
ings at  the  Oregon  State  Peni-  ^ 

tentiary    250.00 

For  tbe  payment  of  the  expenses  of 
making  necessary  repairs  and 
maintaining  pumping  plant  at 

Oregon  Stote  Penitentiary   1,200.00 

For  tbe  payment  of  the  expenses  of 
making  repairs,  etc.,  to  the  hos- 
pital at  the  Oregon  State  Peni- 
tentiary   600.00 

For  the  payment  of  expenses  of 
making  incidental  repairs,  etc.,  at 
the  Oregon  State  Penltoitiary. . .  800.00 
For  the  payment  of  the  expensea  of 
purchasing  and  installing  24  new 
steel  cells  at  the  Oregon  State 

Penitentiary    11,250.00 

For  purchasing  suppliei  to  be  sold 
to  convicts  '.   1,000.00 

These  expressions  of  the  legislative  will 
about  the  necessity  of  expending  public  mon- 
ey and  .the  extent  thereof  are  paramount  to 
tbe  Judgment  on  tliat  subject  of  any  officer 
in  the  administrative  department  of  tlie  gov- 
emmwt  If  that  were  a  Judicial  question, 
actual  damage  to  the  state  and  its  people 
could  w^  be  predicated  upon  unauthorised 
and  extravagant  disbursement  of  public  mon- 
ey, and  the  standard  by  vbUiti  such  dam- 
age should  be  estimated  Is  found  In  the  stat 
ute  provliUiv  for  the  expenses  ot  the  pub- 
lic service. 
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The  essence  of  the  lecond  deteise  Is  that 
out  of  the  funds  appropriated  by  law  the  de- 
f^danta  have  paid  out  ¥80,376^,  and  that 
they  have  on  hand  961,024.50,  making  the 
total  appropriation  of  1142,000.  Th^  ex< 
presslf  avow  that  they  made  Qie  expenditurea 
described  In  the  complaint  to  the  amonnt  of 
(16,191.83  outside  of  and  In  addition  to 
the  money  appropriated  by  lav.  If  the  trans- 
action bad  been  regular  as  measured  by  the 
aiq;>roprlatlDn,  their  accoont  would  be  stat- 
ed substantially  thus : 

To  amount  of  appropriation  $142,000  00 

Contra  credit  (80375  46 

By   revolving  fond 
paid  out   16,191  S3       06,506  78 


$45,438  22 

The  defendants,  however,  explicitly  aver 
that  they  stiU  have  on  band  an  unexpended 
balance  of  the  legislative  aUowance  in  the 
stim  of  $61,624.55.  The  mathematical  deduc- 
tion is  that  the  $16,191.33  was  money  they 
were  not  authorized  to  disburse,  and  when 
tbey  allege  they  still  have  $61,624.55,  we  can- 
Dot  rightly  say  they  have  only  $45,433.22, 
and  thus  cover  op  the  unauthorized  payment 
in  face  of  tbelr  own  answer. 

But  they  say,  in  substance,  ttiat  they  paid 
fair  prices,  and  the  state  got  the  worth  of 
its  money.  To  uplioXd  such  business,  In  tlie 
absence  of  any  legislative  validation,  Is  to 
allow  an  administrative  officer  to  substitute 
bis  own  Judgment  for  that  of  the  l^lslative 
branch  of  the  government  and  pay  out  pub- 
lic money  In  his  hands  In  any  manner  or 
for  any  purpose  finding  favor  in  liis  sigjit 
In  this  case  it  seems  that  the  defendants 
have  profitably  operated  a  state  institution 
on  state  capital,  and  claim  the  right  to  ex- 
p^d  the  gains  in  enlarging  the  business,  un- 
hampered by  legislative  apprc^riation.  This 
is  a  pafpable  invasion  of  the  lawmaking  pre- 
rogative and  constitutionally  cannot  be  up- 
held. 

If  the  le^lativQ  assembly  had  deemed  it 
wise  or  prudent  to  make  the  expenditures  in 
question,  it  probably  would  have  made  ap- 
propriations out  of  the  general  fund  for 
those  Items,  but,  not  having  done  so,  it  is 
not  within  the  constitutional  power  of  ei- 
ther the  administrative  or  the  Judicial  de- 
partment of  government  to  make  such  pay* 
ments  or  to  sanction  them  after  tbey  are 
made:  Whether  we  consider  the  source  from 
which  the  money  was  obtained  or  the  ob- 
jects to  which  it  was  applied,  the  transac- 
tion Is  equally  In  excess  of  the  authority 
conferred  by  the  legislative  assembly.  That 
body  prescribed  in  detail,  as  stated  above, 
the  amounts  of  mon^  appropriated  and  for 
what  it  was  to  be  expended,  and  that  is  the 
limit  of  the  defendant's  authority.  All  In 
excess  of  that  constitutes  conversion  of  pub- 
lic funds  for  which  they  should  be  held  re- 
QKinsible  on  their  own  answer. 

The  allegations  In  the  answer  properly 


mi^t  be  addressed  to  llie  l^cUlatlTe  aasttn- 
biy  as  an  argument  for  increased  appropria- 
tion In  tbe  first  place  or  Ibr  a  relief  bill  in 
the  interest  of  the  defaidants  In  the  present 
Jonctore,  btit,  as  those  ETerments  InTolve 
legislative  functions  b^ond  tbe  power  ot 
this  court,  tbey  ought  not  to  be  regarded  here. 
There  bebog  at  least  an  undetermined  issue 
as  to  the  amount  of  money  expended  in  ex- 
cess of  the  aNffoprtatiob,  we  cannot  raider 
Judgment  upon  tbe  pleadings.  Tbe  circuit 
conrt,  bowev«,  was  In  error  when  It  over- 
ruled the  demurrer  to  the  new  matter  in  the 
answer,  and  also  was  mistaken  in  deciding 
for  the  defendants  oa  the  case  stated. 

For  these  reasons,  the  Judgment  should  be 
reversed,  and  the  cause  remanded  to  the  cir- 
cuit conrt  for  further  proceedings. 

MOOBB  and  SAEIN,  JJ.,  concur. 


8TATB  T.  AYLES. 

(Supreme  Court  of  Oregon.    Dec.  31,  1914.) 

1.  ADTJLTEBY  (8  7*)— InDIOTMENT— PBOBBCU- 
noN  BT  INJUSBD  SPOUSE. 

An  indictment  for  adultery  need  not  allege 
that  the  prosecution  wels  inetituted  by  tbe  In- 
jured  Bpouse,  as  required  by  L.  O.  L.  S  2072. 

[Ed.  Note.— For  other  cases,  see  Adultery, 
Cent  Dig.  SS  12-16;  Dec.  Dig.  %  7.*] 

2.  Addltebt  (I  8*)— Elxmbnts  of  Offensb 
—Joint  Gotlt. 

One  party  to  an  illicit  intercourse  may  be 
guilty  of  adultery  and  tbe  other  innocent  there- 
of; it  not  being  essential  to  the  commission  of 
such  offense  that  there  be  a  joint  criminal  in- 
tent. 

[Ed.  Note.-— For  other  cases,  see  Adultery, 
Dec.  Dig.  S  3.*] 

3.  CamiNAL  Law  ({  1172*)- Habmless  Eb- 

BOB— -I  NSTBUCTIOHS— Amn-TSBT. 

,An  Instruction  that  "if  one  of  tbe  parties 
to  the  illicit  intercourse  Is  guilty,  then  both  are 

?;uilty  of  adultery,"  being  a  statement  unduly 
avorable  to  the  defendant  convicted,  was  harm- 
less, 

[£d.  Note.— For  other  cas^,  see  Criminal 
lAW,  Cent  Dig.  t|  3128.  3154-3157,  3158-3163, 
3169  ;  Dec.  Dig.  1 1172.*] 

4.  Adultebt  (S  2*)— Defense  — CoHniVANf;s 

OF  Husband. 

That  the  husband  of  the  woman  connived 
with  and  abetted  defendant  In  the  commission 
of  the  act  of  adultery  constituted  no  defense. 

[Ed.  Note.—For  other  cases,  see  Adultery^ 
Cent.  Dig.  I  7;  Dec.  Dig.  8  2.^] 

B.  Gband  jubt  (1 41*)  —  PBOcmtniKos  — Se- 

CBECr. 

Id  8  prosecution  for  adultery,  it  was  not 
error  to  admit  the  testimony  of  the  clerk  of  the 
grand  jury  that  the  husband  of  the  woman  ap- 
peared before  the  grand  Jury  and  testified 
against  his  wife  and  defendant,  and  that  tiie 
wife  appeared  as  a  voluntary  witness,  and  tes- 
tified Uiat  she  had  intercourse  with  defendant 
on  the  night  of  their  arrest. 

[Ed.  Note.—For  other  cases,  see  Grand  Jury, 
Cent.  Dig.  S8  88,  87 ;  Dec  Dig.  «  41.*] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  George  N.  Davis,  Judge. 
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JameB  G.  Ayles  was  oooTlcted  of  adultery, 
and  appeals.  Affirmed. 

Robert  B.  Hitch,  of  Portland  (John  Man- 
ning, of  Portland,  on  the  brief),  for  appellant 
George  Mowry,  of  Portland  (Walter  H.  Er- 
ans,  DIst  Atty..  and  Robert  F.  Magnlre.  Dep* 
nty  Dist  Atty.,  both  of  Portland,  en  the 
brteO,  for  the  State. 

Ht^ARZ,  J.  Convicted  of  ftdnltery  and 
Benteaced  to  pass  a  term  of  six  months  in 
the  connty  Jail  ot  Multnomah  county,  de- 
fendant prosecutes  this  amieal,  and  assigns 
as  grounds  therefor  the  commlasion  by  the 
court  of  11  distinct  errors.  On  the  30th  day 
of  January,  1918,  defendant  and  I^dia  Mul- 
loy  were  Jointly  indicted  fOr  the  crime  of 
adultery,  wmmitted  as  follows: 

"The  said  James  G.  Aylea  and  I^dla  Mnlloy, 
on  the  13tb  day  of  Januacy,  A.  D.  1»13,  in 
the  county  of  M<uItnomah  and  Btate  of  Oregon, 
not  being  then  and  there  married  to  each  other^ 
but  the  said  Lydia  MuUoy  then  and  there  hav- 
ing a  husband  living  other  than  the  Bame  James 
G.  Ayles,  to  wit,  A.  0.  Mulloy,  had  carnal 
knowledge  together  each  of  the  body  of  the  oth- 
er, and  thereby  committed  adultery  contrary  to 
the  statutes  in  soch  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state 
of  Oiagon." 

The  defendants  were  tried  together,  Hie 
Jury  returning  a  verdict  of  guilty  as  to  the 
def«idant,  and  not  guilty  as  to  Lydia  Mul- 
loy. 

tl]  We  read  from  section  2072,  L.  O.  Xj.: 
"A  proaecntion  for  the  crime  of  adultery  ahall 
not  be  commenced  except  upon  the  complaint  of 
the  husband  or  wife,  or  if  the  crime  be  commit- 
ted with  an  unmarried  female  under  the  age 
of  twenty  years  upon  the  complaint  of  the  wife, 
or  of  a  parent  or  guardian  of  aucb  unmarried 
female,  and  within  one  year  from  the  time  of 
committing  the  crime,  or  the  time  when  the 
same  shall  come  to  the  knowledge  of  such  hus- 
band or  wife  or  parent  or  guardian.  When  the 
crime  of  adultery  is  committed  between  a  mar^ 
ried  woman  and  an  unmarried  man,  the'  man 
ohall  be  deemed  guilty  ot  adultery  also,  and  be 
punished  accordingly. 

Returning  to  the  Indictment,  it  will  be  ob- 
served that  no  mention  is  made  that  the  ac- 
tion was  initiated  by  the  husband  of  Lydia 
Mulloy.  The  introductory  part  of  the  indict- 
ment merely  redtes  that: 

"James  Ayles  and  Lydia  MuUoy  are  accused 
by  the  grand  jury  of  the  eoanty  of  Maltnomah 
and  state  of  Or»on  by  this  Indictment  of  the 
crime  of  adultery.^* 

Notwithstanding  the  statutory  command 
that  the  prosecution  shall  be  commenced  only 
upon  the  complaint  of  the  Injured  qiouse, 
the  cases  hold  that  it  is  not  necessary  to  al- 
lege such  fads;  for  evidence  thereof  may  be 
Introduced  without  the  averment  State  v. 
Atbey.  133  Iowa,  882,  108  N.  W.  224 ;  State 
V.  Andrews,  95  Iowa,  451,  64  N.  W.  401; 
State  v.  Maas.  83  Iowa,  469,  49  N.  W.  1037 ; 
People  T.  Isham,  109  Mich.  72.  67  N.  W.  819 ; 
State  V.  Brecht  41  Minn.  60,  42  N.  W.  602 ; 
1  Oyc.  956. 

[2,  3]  It  is  claimed  by  defendant  that  the 
trial  court  committed  a  legal  mistake  In  ad- 
vising the  Jury  that,  "if  one  of  the  parties 


to  the  llUdt  intercourse  is  guilty,  then  both 
are  guilty  of  adultery."  Some  courts  ad- 
vance the  doctrine  that  after  the  acquittal 
of  one  of  the  defendants  in  a  Joint  charge  of 
adultery,  there  can  be  no  conviction  of  the 
other.  This  Is  not  in  accord  with  the  better 
authority,  and  the  proper  rule  appears  to  be 
that  the  acquittal  of  one  of  the  def^dants 
is  no  bar  to  the  prosecution  and  conviction 
of  the  other  defendant  While  it  is  true  that 
to  constitute  adultery,  there  must  be  a  Joint 
physical  act  it  Is  not  necessary  that  there 
should  be  a  Joint  criminal  intent  One  party 
may  be  guilty  and  the  other  innocent  though 
the  Joint  physical  act  necessary  to  constitute 
adultery  Is  complete.  State  v.  Eggleston,  45 
Or.  346,  77  Pac  738;  State  v.  CutshaU,  109 
N.  O.  764,  14  S.  E.  107,  26  Am.  St.  Rep,  599 ; 
Commonwealth  v.  Bakeman,  131  Mass.  577,  4i 
Am.  Rep.  248;  1  R.  C.  L.  644.  Unquestion- 
ably, the  trial  court  missed  the  law  when 
he  told  the  Jury  that  "If  one  of  the  defend- 
ants Is  gnllty,  then  both  'are  guilty."  How- 
ever, we  fall  to  discern  where  this  instruc- 
tion Injuriously  affected  the  defendant,  be- 
cause it  Is  a  more  favorable  statement  than 
the  law  sanctions  or  than  defendant  might 
expect.  In  a  case  where  the  court  errone- 
ously Instructs  the  Jury  to  the  advantage 
of  defendant,  and  the  Jury  acts  In  accordance 
with  the  law  and  In  disregard  of  the  instruc- 
tions, the  defendant  cannot  be  heard  to 
say  that  he  has  been  injured. 

[4]  Defendant's  strongest  contention  te  that 
the  court  erred  in  refusing  to  admit  evidence 
tending  to  show  that  the  husband  of  Lydia 
Mulloy  connived  with  and  abetted  defendant* 
in  the  commission  of  the  act  of  adultly. 
Defendant  Invokes  the  benefit  of  the  same 
theory  In  the  following  requested  Instruction: 

"I  instruct  you  that,  if  you  find  from  the  ev- 
idence that  the  prosecuting  witness,  A.  C.  Mul- 
loy, the  husband  of  Lydia  L.  Mulloy,  one  of  the 
defendants  herein,  acquiesced  in  or  assented  to 
the  act  or  acts  of  sexual  intercourse  between 
the  defendants,  Lydia  L.  Mulloy  and  James  G. 
Ayles,  if  you  nnd  any  act  or  acts  of  sexual  in- 
tercourse between  said  aefendanta  did  occur, 
then  you  should  find  the  defendant  James  O. 
Ayles  not  guUty." 

An  outline  of  the  testimony  proffered  1^ 
defendant  is:  That  the  defendant  Lydia 
Mulloy,  when  a  g^rl  under  17  years  of  age, 
was  seduced  by  A.  a  Mnlloy,  who  subse- 
quently married  her  In  order  to  cover  the 
Infamy  of  the  crime;  tliat  since  the  time 
of  their  marriage  the  husband  has  been 
seeking  to  Invent  grounds  for  a  s^ratlon 
and  divorce;  that  be  Insisted  upon  his  wife 
remaining  alone  in  the  house  with  deftodant 
while  he  (Mullo^  absented  himself  there* 
from;  that  the  husband  connived  In  every 
imaginable  way  to  throw  his  wife  In  the 
company  of  defenduit  1^  having  defendant 
assist  his  wife  In  washing  dishes  and  helping 
her  about  the  kltch«i  and  house;  that  dur- 
ing some  festive  occadon  at  HUlsboxo  Mr. 
Mulloy  entered  a  saloon,  and,  in  the  pres- 
ence of  several  witnesses,  ^ted  that  he  had 
left  defendant  to  bring  his  wife  la  from  the 
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tann,  and  that  be  "hoped  to  God  he  would 
run  off  with  her" ;  that  defendant  was  solic- 
ited by  Mr.  MuUor  "to  have  Intercourse  with 
his  wtfe  Inference  and  Innnendos" ;  that 
MnUoy  stated  In  the  presence  of  defendant, 
and  to  him  directly,  that  he  didn't  care  If 
he  caught  somebody  having  connection  with 
his  wife,  because  he  wanted  to  get  a  divorce 
from  her;  that  the  husband  knew  his  wife 
and  defendant  were  going  to  Portland;  and 
that  defendant  had  assoranoe  that  he  would 
not  be  harmed. 

With  much  pressure  It  is  argued  that.  If 
these  things  were  trae,  defendant  could  not 
be  convicted  of  the  offense,  for  the  reason 
that  he  was  induced  to  cibmndt  the  act 
The  books  abound  with  much  learning  upon 
this  Interesting  department  of  the  criminal 
law.  Nevertheless  our  steps  have  not  been 
guided  by  the  light  of  adjudged  'Cases  in- 
volving the  crime  of  adultery.  Still  we  feel 
no  reason  for  hesitating  to  announce  the 
rule  that  seems  to  us  best  adapted  to  the 
promotion  of  Justice.  In  the  case  of  State 
V.  Hull,  33  Or.  57,  M  Pac.  161,  72  Am.  St 
Bep.  694,  this  court,  speaking  through  Mr. 
Justice  it.  S.  Bean,  said: 

"It  is  difficult  to  see  how  a  man  may  solicit 
mnother  to  commit  a  crime  upon  his  property, 
and,  when  the  act  to  which  he  was  invited  his 
been  done,  be  heard  to  say  that  he  did  not  con- 
sent to  it^' 

This  was  a 'case  of  larceny  where  the  prop- 
erty charged  to  have  been  stolen  was  taken, 
not  only  by  the  consent  and  passive  acquies- 
cence of  the  owner,  but  by  his  express  di- 
rection, and  upon  the  advice  and  with  the 
active  co-operation  and  assistance  of  his , 
agents;  and  this  court  held,  in  effect,  that 
there  was  no  trespass  committed  in  the  tak- 
ing if  there  was  no  taking  without  the  own- 
er's consent  Even  in  the  larcenous  class 
of  cases  we  know  of  no  case  that  holds  that 
one  who  has  committed  a  criminal  act  should 
be  acquitted  because  induced  to  do  so  by 
another.  It  is  merely  when  the  criminality 
of  the  act  Is  shown  to  be  absent  by  the  fact 
of  the  inducement  that  such  proof  Jnstifles 
acquittal.  If  the  crime  originates  with 
the  accused,  and  the  intended  victim  does  not 
actually  urge  him  on  to  the  commission  of 
the  crime,  the  mere  foct  that  he  facilitates 
the  execution  of  the  scheme  will  be  no  de- 
fense to  the  accused.  Connor  v.  People,  18 
Oolo.  373,  33  Pac.  159,  25  L.  R.  A  341,  36 
Am.  St  Rep.  295;  People  t.  Uphardt,  105 
Mich.  80,  62  N.  W.  1022 ;  Thompson  v.  State, 
106  Ala.  67,  17  South.  612;  State  v.  Jansen, 
22  Kan.  498 ;  State  T.  Wes^  167  Ma  809,  67 
8.  W.  1071 ;  People  t.  KrtTitE&y,  168  N.  T. 
182,  61  N.  B.  175. 

"The  fact  that  decoys  were  set,  or  a  trap 
laid,  by  means  of  which  a  person  was  detected 
in  the  perpetration  of  a  crime,  cannot  be  set  up 
as  a  defense  to  the  prosecution  therefor,  where 
ttie  crime  was  conceived  by  the  accused,  and  npt 
■nggested  by  the  prosecating  witness,  or  those 
acting  for  him  dofy  aathorixed  in  the  premises, 
and  the  owner  did  not  willingly  part  with  and 
ooDoent  to  the  taking  of  the  property."  Whar- 
ton's Criminal  Law  (11th  Ed.)  vol.  1.  i  389. 


Counsel,  in  8upp<nrt  of  his  position,  at- 
tracts our  attention  to  cases  having  for  their 
purpose  the  dissolution  of  the  marriage  con- 
tract where  the  courts  have  held  that  a  hus- 
band may  not  ot>tain  a  divorce  who  directly 
encourages  his  wife  to  commit  adultery.  An 
examination  of  the  cases  and  our  own  statute 
reveals  the  situatitm  t^at  this  defense  is 
statutory.  Section  610,  Lt.  O.  L.,  reads: 

"In  a  suit  for  the  dissolation  of  the  marriage 
contract  on  account  of  adultery,  the  defendant 
may  admit  the  adultery,  and  show  in  bar  of  the 
suit,  *  *  *  (1)  that  the  act  was  committed 
by  the  procurement  or  with  the  connivance  of 
the  ]plaintiff." 

The  reason  Is  apparent  .  Plaintiff  In  a 
divorce  case  may  with  propriety  watch  his 
wife  whom  he  suspects  of  adultery,  in  order 
to  obtain  proof  of  that  fact,  which  he  may  nse 
In  evidence  to  procure  a  decree  of  divorce, 
but  when  he  commits  acts  which  have  the 
effect  of  beguiling  his  wife  to  an  adulterous 
bed,  the  law  interposes  the  statute  as  an 
obstacle  to  the  accomplishment  of  his  pur- 
pose. We  acknowledge  that  In  those  crimes 
where  the  element  of  trespass  and  Intent  are 
necessary  Ingredients  consent  to  the  act  re- 
lieves the'  party  charged  from  liability  to 
criminal  proBecuti<m ;  yet  in  those  acts  which 
affect  the  public  morals,  and  where  the  Idea 
of  the  sale  and  barter  of  private  property  is 
not  concerned,  we  cannot  see  the  a^UcatlMi 
of  the  rule.  True,  In  cases  of  this  character 
the  prosecution  can  only  be  commenced  on  the 
complaint  of  the  outraged  spouse;  yet  the 
act  is  an  offense  against  the  state.  State  v. 
Donovan,  61  Iowa,  281,  16  N.  W.  130;  State 
V.  Smith,  108  Iowa,  443,  79  N.  W.  115 ;  State 
V.  Athey,  133  Iowa,  386,  108  N.  W.  224. 

The  fact  that  the  husband  may  have  been 
gruilty  of  sinful  conduct  which  encouraged 
the  ddendant  to  commit  the  crime  does  not 
lessen  or  in  any  manner  affect  the  wrong 
wfaldi  society  suffers,  and  public  policy,  good 
morals,  common  decency,  and  considerations 
of  Jnsttoe  demand  the  punishment  of  the  of- 
fense under  such  circumstances  as  strongly 
as  though  the  crime  had  been  committed  by 
stealth  and  through  the  employment  of  agen- 
cies unknown  to  the  husband.  For  these  rea- 
sons the  evidence  was  properly  excluded,  and 
instructions  properly  refused.  Well  may  we 
add  that,  if  the  rejected  testimony  Is  true, 
offended  Justice  has  not  yet  been  folly  Tin- 
dlcated. 

[6]  The  only  remaining  f^lgnment  of  error 
which  we  deem  necessary  to  consider  con- 
cerns the  action  of  the  trial  court  In  admit- 
ting testimony  of  the  clerk  of  the  grand  Jury 
to  the  effect  that  the  husband  of  Lydla  Mnl- 
loy  appeared  before  the  grand  Jury  and  gave 
testimony  against  his  wife  and  defendant, 
and  that  Lydla  MuUoy  also  appeared  as  a 
voluntary  witness  and  testified  that  she  had 
Intercourse  with  defendant  on  the  night  of 
tiicir  arrest  The  particular  ground  of  ob- 
jection to  the  testimony  is  that  the  grand 
Jury  room  "is  supposed  to  be  secret,  and  the 
gnuid  Jurors  ace  not  to  meal  anyttalag  that 
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may  transpire  therein,  except  when  witnesses 
examined  before  tbe  grand  Jury  refute  their 
testimony  before  the  trial  Jury."  We  think 
coansel  draws  too  narrowly  Uie  limitations 
upon  the  testimony  of  grand  jurors.  Public 
policy  forbids  that  the  jurors  be  allowed  to 
state  how  the  members  of  the  jury  voted  or 
make  public  the  opinions  expressed  by  the 
different  Jurors  during  their  deliberatlona, 
or  to  unbosom  the  fact  that  an  Indictment 
has  been  found  prior  to  Its  becoming  a  public 
record.  But  much  authority  Is  to  be  found  In 
support  of  the  rule  that  testimony  of  a  grand 
juror  Is  admissible  to  show  that  a  person  did 
or  did  not  testify  before  the  grand  jury,  and 
testimony  given  by  the  witness  before  the 
grand  jury,  when  otherwise  competent,  may 
be  recounted  by  a  grand  juror.  State  v. 
Aloran,  15  Or.  262,  14  Pac.  419;  Common- 
wealth V.  Hill.  11  Cush.  (Mass.)  137;  20  Cyc. 
1353;  People  v.  Nonthey,  77  Cal.  618,  19  Pac. 
865,  20  Pac.  129;  State  v.  Carroll,  85  Iowa, 
1,  51  N.  W.  1159 ;  Hinshaw  v.  State,  147  Ind. 
334,  47  N.  E.  157.  There  are  a  few  addition- 
al questions  presented  on  behalf  of  defend- 
ant, and  which  we  have  examined,  and  deem 
them  not  of  sufficient  Importance  to  require 
separate  notice;  therefore  the  Judgment  of 
conviction  Is  affirmed. 

McBRIDIEl,  G.  J.,  and  EAEIN  and  BEAN, 
JJ.,  concur. 


KALTGH  T.  ENAPP. 

(Supreme  Court  of  Oregon.   Dec.  21,  1914.) 

1.  Municipal  Coeporations  (|§  44,  703*)  — 
Control  bt  Leoislatdbb— Constitution  ax. 

PbO  VISIONS. 

Const,  art.  11,  S  2,  as  amended,  declaring 
that  corporations  may  be  formed  under  general 
laws,  and  that  the  Legislature  shall  not  enact, 
amend,  or  repeal  any  charter  of  any  municipal- 
ity, but  that  the  legal  voters  of  every  city  and 
town  are  granted  power  to  enact  and  amend 
their  mimlcipal  charter  subject  to  the  Constitu- 
tion and  crindnal  laws  of  the  state,  and  article 
4,  S  la,  reserving  the  initiative  and  referendum 
powers  to  the  legal  voters  of  every  municipal- 
ity as  to  all  local,  special,  and  municipal  legis- 
lation, insure  to  each  municipality  a  fall  meas- 
ure of  home  rule,  and  place  beyond  the  power  of 
the  Legislature  to  make  any  change  in  local, 
special,  and  municipal  legislation  and  the  Legis- 
lature may  not  amend  any  municipal  charter  di- 
rectly or  indirectly  where  the  amendment  is  the 
subject  of  municipal  concern  and  regulation,  and 
Motor  Law  (Laws  1911,  p.  265),  regulating  the 
use  of  motor  vehicles  throughout  the  state.  Is 
unconBtitutional  in  so  far  as  it  attempts  to  reg- 
ulate the  speed  of  automobiles  in  municipalities, 
though  the  act  contains  a  criminsl  provision, 
which  is  not  a  criminal  law  of  the  state  within 
the  Constitution. 

[Gd.  Note.— For  other  cases,  see  Municipal 
Corporations.  Gent.  Dig.  ||  122,  1509-1513; 
Dec:  Dig.  H  44.  703.*] 

2.  CoNSTiTimoMrAL  Law  (S  60*)— Legislative 
POWEB— CONSnTUnONAL  Pbovisiohb. 

The  amendment  of  Const,  art.  4,  g  1,  de- 
claring that  the  legislative  aathority  shall  be 
vested  Id  a  l^islative  assembly ;  that  the  people 
reserve  to  themselves  the  oower  to  propose  laws 
end  amendments  to  the  Constitution  and  to  en- 
act or  reject  the  same,  and  also  reserve  the 

Kiwer  to  approve  or  reject  any  acts  of  the  legis- 
tive  assembly,  does  not  lessen  the  powers  of 


[be  Legislature  in  matters  of  legislation  only, 
but  the  L^islatare  is  not  the  exclusive  agent  of 
legislation,  and  snch  power  is  conferred  on  tlie 
people  by  article  11,  f  1.  and  article  4,  |  la,  re- 
serving to  the  peopiB  the  Initiativ*  ud  remen- 
dum. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §S  48,  49 ;  Dec.  Dig.  |  00.*] 

3.  MUHICIPAi:,  COKPORATIONS  d  44*)  — GON- 

tbol  ;bt  Legislatuek  — -  Public  ob  Local 

CONCEBN. 

'  All  public  matters  concerning  the  people  of 
the  state  at  large,  in  common  with  people  of 
any  particular  municipality,  are  matters  of 
state  jurisdiction  within  Const,  art.  11,  |  2, 
prohibiting  the  Legislature  from  enacting, 
amending,  or  repealing  any  cliarter  of  any  mu- 
nicipality, but  empowering  the  legal  voters  of 
every  city  to  enact  and  amend  their  municipal 
charter  subject  to  the  Conatitutioa  and  criminal 
laws  of  the  state,  and  article  4,  S  la,  reserving 
to  the  voters  of  every  municipalib  the  power 
over  local,  special,  and  municipal  legislation, 
while  all  public  affairs  concerning  the  inhabit- 
ants of  a'  locality  as  a  municipality,  apart  from 
the  people  of  the  state  at  large,  as  supplying 
purely  local  needs,  are  matters  ox  local  concern, 
within  the  exclusive  control  of  each  mnnieipal- 
ity. 

TEd.  Note.— For  other  cases,  see  Municipal 
CorpoMtlons,  Cent  Dig,  1 122 ;  Dec  Dig.  44.*] 

McBride  and  Burnett  JJi  dissenting. 

In  Banc.  On  petitltai  for  rehearing.  De- 
nied, and  Judgment  of  trial  court  reversed. 

For  former  opinion,  see  142  Pac.  594. 

WIU  R.  ^Ing,  of  Washington,  D.  O.,  for 
appellant.  R.  W.  Wilbur,  of  Portland  (Wil- 
bur, Spencer  &  Dlbtjle,  of  Portland,  on  the 
brief),  for  respondent. 

McNABY,  J.  In  the  original  opinion  of  this 
case,  reported  in  142  Pac  594,  the  majority  of 
the  court  composing  department  No.  1  decided 
that  section  2  of  article  11  of  the  Constitu- 
tion withheld  the  Legislature  from  amending 
or  repealing  the  charter  of  any  city,  or  the 
ordinances  enacted  pursuant  thereto  in  re- 
spect to  those  matters  peculiar  to  municipal 
regulation,  though  reserving  that  power  to 
the  sovere^ty  through  the  initiative  and 
referendum  provlBion  of  the  fundamental  law. 
At  a  r^earing  of  the  case,  counsel  for  de- 
fendant presented  argument  for  a  reversalt 
wtdcb  IsL  clearly  embodied  In  the  scholarly 
dissenting  opinions  of  Hr.  Chief  Justice  Mc- 
BBIDB  and  Hr.  Justice  BDBNETT.  to  which 
our  attention  will  now  be  briefly  given.  Ow- 
ing to  the  importance  of  the  questlona  sug- 
gested and  their  grave  bearing  upon  future 
legislation,  we  think  it  not  amlsa  succinctly 
to  state  our  position  anew.  Looking  back- 
ward over  the  path  of  our  state  legislation, 
we  obsOTTe  that  the  organic  law  primarily 
contained  the  following  clause: 

"Corporations  may  be  formed  under  general 
laws,  but  shall  not  be  created  by  special  laws, 
except  for  municipal  purposes.  All  laws  pass- 
ed purauant  to  this  section  may  be  altered, 
amended,  or  repealed,  but  not  so  as  to  impair 
or  destroy  any  vested  corporate  rights."  Const 
Oregon,  §  2,  art.  11. 

[1]  With  pleasing  fidelity  to  tbls  provision 
of  the  Constitution,  the  recurring  legi^tive 
assemblies  created  municipal  corporations, 
and  larlsbly  bestowed  tbelr  time  npon  ttie 
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amendment  of  partfcnlar  charteni  nntU  a 
remedr  was  sought  and  obtained  by  the  peo- 
ple in  the  adoption  of  the  constLtatlonal  pro- 
rlilon  under  consideration. 

"CorporationB  may  be  formed  under  general 
laws,  bat  shall  not  be  created  by  the  legislatlTe 
assembly  by  special  laws.  The  le^slatiTe  as- 
sembly shall  Dot  enact,  amend  or  repeal  any 
charter  or  act  of  incorporation  for  any  munici- 
pality, city  or  town.  The  legal  voters  of  every 
city  and  town  are  hereby  granted  power  to  en- 
act and  amend  their  mnnicipal  charter,  ecbject 
to  the  Constitntioa  and  criminal  laws  of  the 
state  of  Oregon."  Section  2,  art  11,  as 
amended. 

A  comparison  of  the  two  provisions  of  the 
fundamental  law  will  at  once  reveal  the  in- 
tention of  the  voters  and  the  evil  they  pur- 
posed to  correct.  The  original  section  of  the 
Constitution  permitted  the  Legislature  to  cre- 
ate municipal  life  by  special  law,  and  to 
clothe  it  with  a  carter  which  could  be  al- 
tered or  repealed  at  any  legislative  session, 
when  either  the  municipal  welfare  or  politi- 
cal exigencies  required. 

Over  the  municipality  the  Legislature  had 
exclusive  and  unrestrained  control,  and,  hav- 
ing the  power  to  create,  so  it  had  the  power 
to  modify  or  destroy.  In  fact,  the  ultimate 
aoverelgn  power  of  the  state  over  Ita  dtles 
and  towns  was  unquestioned.  To  remedy  the 
many  Ills  flowing  from  the  absolute  depend- 
ency of  cities  upon  the  autocratic  will  of  the 
Legislature  and  its  oft-repeated  interference 
In  matters  of  local  concern,  the  people  con- 
ceived the  Idea  of  city  soTereignty  as  a  sep- 
arate attribute  of  state  sovereignty;  con- 
■eqnently  we  have,  by  the  adoption  of  the 
constitntlonal  provision  under  consideration, 
vested  our  cities  with  more  political  power 
than  tliey  heretofore  possessed  since  the  for- 
mation ot  our  state  government  The  elec- 
tors now  are,  subject  to  the  Constitution  and 
the  criminal  laws  not  affecting  local  regula- 
tion, made  the  l^tslatlve  assembly  to  enact 
and  amend  the  local  laws  which  should  r^- 
nlflte  their  municipal  affairs.  In  the  former 
opinion,  this  court  said: 

"By  the  force  of  section  2  of  article  11  of  the 
GonstltutioD,  the  electors  of  municipalities  are, 
subject  to  toe  Constitution  and  criminal  laws 
and  such  general  laws  as  may  be  enacted  by 
the  Legislature  affectlni;  the  relation  of  tbe  state 
to  the  locality,  made  the  legislative  assembly  to 
enact  tlie  laws  germane  to  tbe  general  purpose 
and  object  of  tbe  municipality,  free  turn  legls- 
lative  molestation,  which  autonomy  in  a  sense 
constitutes  a  sovereign  city,  subject  at  all  times, 
however,  to  the  supreme  will  of  the  state,  re- 
served by  the  people  of  the  state  through  tbe 
failtiatiTe  and  referendum  pioriaion  of  tlie  fun- 
damental law." 

In  tbe  studiously  considered  case  of  Branch 
T.  Albee,  142  Pac.  59S,  a  majority  of  this 
court  reaffirmed  tbe  same  construction,  say- 
ing through  Mr.  Justl<»  Ramsey: 

"Said  section,  as  amended,  first  withdraws  from 
the  legislative  assembly  all  power  that  it  previ- 
ously had  to  enact,  amend,  and  repeal  charters, 
snd  then  confers  upon  the  legal  voters  of  every 
dty  and  town  power  to  enact  and  amend  their 
charters,  and  this  power,  thus  conferred  npon 
dHes  and  towns,  Is  made  subject  to  the  Consti- 
fition  and  the  criminal  laws  of  tiie  state.  It 
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is  not  made  sabject  to  tiie  oMl  laws  of  tbe 
state.  The  conclusion  seems  to  be  irresistible 
that  the  people,  by  the  adoption  of  said  amend- 
ment, intended  to  withdraw  from  the  legisla- 
tive assembly  all  power  that  it  previously  poo* 
sessed  to  enact,  amend,  or  repeal  charters  or 
acts  incorporating  cities  or  towns,  and  to  con- 
fer upon  the  legal  voters  of  cities  and  towns  all 
of  said  power,  except  the  power  to  repeal  char- 
ters. If  effect  is  given  to  tbe  language  of  this 
amendment,  no  other  conclusion  appears  to  be 
tenable."   142  Vzc  600. 

Beferring  to  tbe  some  provision  of  the 
Constitution  in  the  case  of  Thurber  v.  Mo- 
Mlnnvllle,  63  Or.  410,  128  Fac.  43,  Mr.  Chief 
Justice  McBrlde  said: 

"We  are  of  die  opinion  that  the  true  intent  of 
the  amendment  above  qnoted  was  to  give  to 
cities  and  towns  the  authority  to  enact  and 
amend  charters  affecting  property  and  other 
rights  within  the  boundaries  of  such  dtin  and 
towns,  and  that  so  far  as  legislation  oatside 
of  these  boondariea  is  coaeemed,  they  must  find 
it  elsewhere  than  in  this  amendment  Inside 
their  boundaries,  and  In  relation  to  matters 
parely  local,  they  are,  Ss  regards  regulation  by 
tbe  state  Legislature,  supreme:  beiyond  these 
boundaries  they  are  Invested  with  no  power  ex- 
cept that  which  the  Legislature  may  see  fit  to 
grant  them  in  common  with  all  otfaw  cities,  and 
under  like  circumstances." 

At  this  Juncture,  we  deem  It  prudent  care- 
fully to' consider  the  case  of  City  of  Port- 
land V.  Nottingham,  58  Or.  1,  113  Pac.  28,  on 
account  of  Its  similitude  to  the  one  in  hand. 
The  point  we  desire  to  develop  Is  that  this 
case  Is  an  authority  for  the  doctrine  enunci- 
ated in  the  original  (q^on  in  Kalich  ▼. 
I^jiapp,  supra,  namely,  that  tbe  L^flalature  is 
Inhibited  by  the  Constitution  from  amending 
the  charter  of  the  municipality  either  by  spe- 
cial or  general  legislation  In  those  matters 
of  local  and  municipal  conoem.  In  January, 
1003.  tbe  cbarter  of  the  dty  of  Portland  pro- 
vided, among  other  things,  that  a  property 
owner  who  waa  displeased  at  tbe  assessment 
levied  upon  his  property  for  a  street  im- 
provement could  appeal  to  the^  circuit  court, 
but  that  the  verdict  ot  the  Jury  should  be  a 
conclusive  determlnatlcni  of  the  questions  giv- 
ing birth  bo  bis  grievance.  A  dispute  having 
arisen  between  tbe  dty  and  Mr.  NotUn^iam 
regarding  the  reassessment  of  tbe  itroperty 
of  the  lattw,  the  remedy  provided  by  tbe 
charter  provision  was  Invoked,  resulting  in  a 
verdict  for  the  dty,  which  was  set  aside  by 
the  court  and  a  iiew  trial  granted.  Tbe  dt7 
prosecuted  an  aM»eal  to  tbhi  court  upon  tbe 
assumption  that  the  Legislature  did,  at  ita 
biennial  session  in  1007  <Sess.  Laws  1907,  c. 
162,  p.  311),  adopt  an  act  whereby  an  appeal 
was  allowable.  Considering  the  vital  ques- 
tion whether  the  Legislature  could,  by  gen- 
eral enactment,  amend  a  charter  provisi<m, 
tills  court,  in  a  forceful  opinion  written  by 
Mr.  Justice  Burnett,  said: 

"This  provision  of  the  Constitution  (section 
2,  art  11)  was  adopted  by  the  people  at  the 
June  election  of  1906,  and  went  into  effect  upon 
the  proclamation  of  the  Governor,  June  25th 
of  that  year.  Ita  effect  Is  to  take  from  the  leg- 
islative assembly  the  right  to  amend  the  char- 
ter of  the  city  of  Portland,  although  enacted  by 
tbe  legislative  asmnbly  itself  in  January,  lOOS.** 


Digitized  by  Google 


24  145  PACISIO 

FarCher,  section  1(a)  of  article  4  of  the 
OcauUtntlon  provides  that: 

"  The  initiative  and  referendam  powen  reserv- 
ed to  the  people  b;  this  Constitution  are  here- 
by farther  reserved  to  the  legal  voters  of  every 
municipality  and  district,  as  to  all  local,  spe- 
cial and  municipal  legislation,  of  every  charac- 
ter, in  or  for  their  respective  municipalities  and 
districts.'  These  conatitutional  provisions  con- 
fer ample  and  evolutive  power  upon  the  people 
of  every  municipal  corporation  to  regulate  tbeir 
own  anairs  respecting  municipal  legislation  and 

{trocednre.  The  legislative  assembly  cannot  pass 
aws  to  repeal  or  amend  municipal  charters, 
even  by  impUcatiou,  respecting  such  matters.'' 

After  extracting  from  the  Motor  Act  the 
criminal  element  therein  contained,  we  can- 
not dlBcem  any  appreciable  difference  In  the 
principle  propounded  In  these  two  cases,  viz., 
that  the  Constitution  as  It  la  now  built  with- 
holds the  Legislature  from  amending  any 
municipal  charter  by  legislation,  be  It  direct 
or  Indirect,  general  or  iq>eclal,  whicii  Is  prop- 
erly and  purely  the  subject  of  mnnldiial  con- 
cern and  regulation. 

As  additional  evidence  of  their  political  in- 
tention to  preserve  the  ancient  right  of  local 
self-government  of  mnniclpalltles,  the  people 
of  the  state  In  Jun^  1806,  Ingrafted  on  the 
Constitution  section  100  of  article  .4,  which 
provides: 

"The  initiative  and  referendam  powers  re- 
served to  the  people  by  this  Constitution  are 
hereby  further  reserved  to  the  legal  voters  of 
every  municipality  and  district,  aa  to  all  local, 
special,  and  municipal  leglatatioo,  of  every  char- 
acter, in  or  for  their  Tcspectlve  monidpftlltlee 
and  districts." 

This  provision  of  the  Constitution  like 
section  2  of  article  11  was  designed  to  Insure 
to  each  Incorporated  community  a  full  meas- 
ure of  home  rule  and  to  place  beyond  the  ca- 
pacity of  the  Legislature  the  power  to  make 
any  change  in  the  system  of  government 
of  any  municipality  by  legislation  other  than 
that  authority  reserved  to  the  Legislature 
In  section  2  .of  article  11.  Since  the  adop- 
tion of  these  constitutional  provisions,  this 
court  has  given  thought  to  their  Intendments 
and  limitations,  and  has,  we  tbink,  generally 
arrived  at  the  conclusions  reached  In  this 
case.  Farrell  v.  Port  of  Portland,  62  Or. 
582,  98  Pac.  145;  Haines  v.  City  of  Forest 
Grove,  64  Or.  443,  103  Pac.  775;  aty  of  Mc- 
Mlnnvllle  v.  Howenstlen,  56  Or.  451,  109 
Pac.  81 ;  City  of  Portland  v.  Nottingham,  58 
Or.  1,  113  Pac.  28;  State  t.  Schluer,  69  Or. 
18,  115  Pac.  1057;  State  t.  Heam,  59  Or. 
227,  115  Pac.  1066,  117  Pac  412 ;  McKeon  v. 
City  of  Portland,  61  Or.  386,  122  Pac.  291 ; 
State  V.  Port  of  TUlamook,  62  Or.  332,  124 
Pac.  637,  Ann.  Gas.  19140,  483;  Thurber  v. 
HcMlnnvIlte,  63  Or.  410, 128  Pac.  43 ;  Riggs  v. 
Grants  Pass,  66  Or.  266, 1S4  Pac.  776;  KaUch 
V.  Knapp,  142  Pac.  594 ;  Branch  t.  Albee,  1^ 
Pac.  698.  True,  In  such  cases  as  Straw  t. 
Harris,  54  Or.  424,  103  Pac.  777.  Kiernan  T. 
Portland,  57  Or.  454,  111  Pac.  379,  112  Pac. 
402,  37  U  R.  A.  (N.  S.)  339,  and  Churchill  v. 
Grants  Pass,  141  Pac.  164,  the  court  seems 
to  have  announced  the  rule  that  the  amend- 
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meats  adverted  to  are  coiqietait  to  restrain 
the  I«c^fllatare  In  the  eDoactmeut  of  special 
but  not  goural  Um  m,tr»^nf[  tba  nranio* 
IpaUtles. 

With  vigor  the  argument  Is  pressed  upon 
us  that  on  account  of  the  Motor  Act  (Laws 
of  1911,  p.  276),  containing  a  clause  provid- 
ing a  poialty  for  Its  rkUatlan,  that  tba  act 
Is  a  criminal  law,  and  therefore  without  the 
competency  of  municipal  legislation,  citing 
Baxter  v.  States  49  Or.  868,  88  Paa  677,  89 
Pac.  369,  and  State  t.  ScUuer,  69  Or.  18.  llff 
Pac.  1057.  In  these  cases  the  qnestlou  arose 
as  to  whether  a  dty  could  amend  its  charter 
under  section  2  of  article  11  of  the  Oi^nic 
Act  so  as  to  be  legal  proof  against  the  oper- 
ation of  the  Local  Option  Law.  Laws  of 
1905,  p.  47.  After  a  careful  review  of  the 
provision  of  the  Constitution,  this  court  held 
that  the  local  option  law  was  general  In  Its 
scope  and  criminal  in  Its  (jiaracter,  and  there- 
fore within  the  power  of  l^islatlve  expres- 
sion Without  doubt,  these  cases  were  cor- 
rectly decided,  for  the  subject-mo  tter  of  the 
Local  Optltm  Law  Involves  ^ther  the  sale  or 
prohibition  of  Intoxicating  liquors,  and  for 
that  reason  was  the  proper  subject  for  leg- 
islative action.  Treated  as  either  a  moa- 
al  or  an  economic  question,  the  state  has.  In 
the  Interest  of  better  citizenship,  abundant 
authority  to  regulate  the  sale  of  alcoholic 
liquors  and  to  provide  a  punishment  for  dis- 
obedience to  the  law,  whether  we  consider 
the  prohibitory  legislation  from  the  stand- 
point of  a  criminal  law  or  an  enactment  In- 
volving the  state  in  its  sovereign  capacity. 
Problems  of  this  kind  lie  too  deep  for  mu- 
nicipal solution  and  far  beyond  the  limits  of 
purely  municipal  concern. 

The  concept  that  the  Motor  Act  Is  a  crim- 
inal law  finds  Its  mainspring  In  the  last  sen- 
tence of  section  2,  art.  11  of  the  Constitution: 

"The  legal  voters  of  every  city  and  town  are 
hereby  granted  power  to  enact  and  amend  dieir 
municliml  charter,  subject  to  the  Cunstitiition 
and  criminal  laws  of  tne  state  of  Oregw." 

Recurring  to  section  23  of  the  Motor  Act. 
It  will  be  observed  that  a  punishment  Is  pro- 
vided for  the  infractors  of  the  law  i^ch 
It  Is  argued  brings  the  act  within  the  power 
of  the  Legislature  to  adf^it  Considered  bj 
Itself,  the  eonstltntifmU  proTislon  last  quot- 
ed might  supply  the  Legislature  with  snffl- 
deat  excuse  foir  this  legislation,  even  thouigb 
It  had  the  Ic^l  effect  of  amending  or  Bnpar> 
sedlng  a  dty  charter  or  wdinance.  But  this 
section  cannot  be  cwstrued  alone,  as  at  the 
same  electltm  an  amendment  to  artlde  4  ynm 
adopted,  but  Inserted  after  section  1,  desig- 
nated as  section  1(a),  supra.  Particularly  do 
we  desire  to  accentuate  this  sentence: 

"The  initiative  and  referendum  powers  reserv- 
ed to  the  people  by  this  Constitution  are  hmby 
further  reserved  to  the  legal  voters  of  every 
municipality  and  district,  as  to  oZI  local,  spe- 
cial, and  municipal  legislation,  of  every  charac- 
ter, in  and  for  tbeir  re^pectirf  munidpalitie* 
and  diitricti.'* 
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TlicK  two  anwDdmenta,  reftoring  aa  tbej 
do  to  the  Hune  snb^ect-matter,  must  be  con- 
sidered ti^etber,  and  be  so  Interpreted  as  to 
carry  out  the  Intent  of  tbe  framers  and  the 
people  who  have  adopted  them.  In  reading 
tbe  ezoeipt  from  asctiMi  1(a)  at  article  4, 
It  will  be  noticed  that  the  powen  created 

section  2  of  article  11  wtm  enlarged  and 
made  a^ilicable  "to  «If  local,  special  and 
nmiilcbMil  l«|islatlon  of  erery  character." 

In  considering  the  two  sections  of  the  Con- 
stltatlon  for  the  pnrpose  of  welding  an  har- 
monious conatmctlon,  we  thlnfc  tt  was  the 
clear  Intention  ot  the  Rectors  of  the  state  to 
restrain  tbe  LnlSlatiire  from  I^ilslating  in 
olmlnal  matters  affecting  those  subjects  that 
are  inirely  local  and  municipal  in  character. 
Bot  In  those  public  matters  whidi  concern 
the  pe<9le  of  Uie  state  at  large,  in  common 
with  the  Inhabitants  of  tlie  chartered  com- 
muDities,  the  Legislature  has  undoubted  pow- 
er to  define  those  acts  which  ahall  constitute 
a  crime  and  provide  a  penalty  for  their  In- 
fraction. This  must  be  so,  else  we  shall  have 
dissipated  tbe  greatest  power  for  the  pres- 
erration  of  order,  and  without  which  the 
govemment  of  the  atate  would  be  Incomplete, 
and  utterly  fall  to  attain  one  of  Its  great 
ends,  the  protection  and  security  of  person 
and  property  in  organized  dtles,  aa  well  as 
throDghont  Its  entire  territory.  Certainly 
the  necessity  of  enlarging  municipal  powers 
In  both  dvil  and  criminal  matters,  wholly  Io- 
cs!, is  thoroughly  appreciated,  even  by  the 
casual  observer  of  the  conditions  in  the 
crowded  modern  centers  of  population,  yet, 
evCT  so,  the  constitutional  amendments  only 
grant  unto  the  dtles  the  exclusive  right  to 
exercise  such  powers,  dvll  or  criminal,  as 
legitimately  belong  to  their  local  and  Internal 
affairs,  and  beyond  this  the  legislative  as- 
sembly and  the  people  of  the  state,  peaking 
through  the  Inltlattve,  occupy  a  ^Id  of  ac- 
tion exclusively  their  own. 

The  dty  of  Portland  received  Its  charter 
from  the  hands  of  the  Legislature  at  the 
session  of  1903.  Sp.  Laws  of  1903,  pp.  3-172. 
By  that  franchise  it  was  ordained  that  the 
common  council  should  have  full  power  and 
authority  to  exercise  all  powers  conferred  by 
tbe  charter  and  the  Constitution  and  laws 
of  the  state.  To  the  wuncll  was  given,  co- 
extensive with  the  state,  the  right  to  exer- 
cise within  the  limits  of  the  dty,  bU  the 
powers  commonly  known  as  the  police  power, 
and  to  r^ulate  and  control  the  use  of  Its 
streets  and  the  traffic  thereon,  except  as 
otherwise  provided  in  the  Constitution  and 
laws  of  the  state  of  Oregon.  Sections  72  and 
78.  By  these  provislcms  of  the  charter,  the 
L<^la3atDre  vested  the  dty  with  the  same  aa- 
thorlty  over  Its  streets  as  the  state  itself 
possessed.  As  an  expression  of  this  poten- ; 
tlaUty,  the  ordinances  were  enacted  In  1904 
and  1906;  h«ice  at  the  time  of  tiidr  enact- 
meiA  the  dty  of  Portland  had,  within  its 
coiporato  limits,  cmcurrent  power  with  the 


state  to  pass  laws  itilatf  ve  to  the  regolatlMi 

and  control  of  traffic  over  tte  streete  of  Uie 
dty.  The  ocHUtltatlonal  provisions  ftnming 
the  meat  of  this  discussion  were  adopted  by 
the  people  of  the  state  In  1900,  and  had  for 
fhdr  effect  the  removal  of  legislative  an- 
tluHity  over  the  subject  ot  munldpal  traffic ; 
consequently,  at  the  time  of  the  passage  of 
the  Motor  Act  thnnigh  the  Legislature  in 
1911,  that  department  of  government  was  Im- 
potent to  nullify  or  amend  the  charter  or 
ordinances  of  the  lAty  of  Portland  in  a  mat- 
ter of  acknowledged  local  concern  sudi  as 
the  r^laticMot  ot  traffic  over  the  streete  of 
the  metropolis. 

From  what  has  been  said  it  must  follow 
"as  night  the  day*'  that  the  Uotor  A«t  if 
valid,  expressly  ammds  every  charter  of 
evezy  munidpallty  In  the  state  by  divesting 
audi  dtles  of  tbe  power  to  pass  or  enforce 
ordinances  in  conflict  with  the  stetute.  To 
assert  that  the  adcq^tlon  of  the  act  is  not  an 
amendment  hot  a  suppression  by  paramount 
authority  Is  but  a  hollow  statement  that  must 
fall  for  the  want  of  a  distli^ulshlng  prop. 
The  desideratum  is  to  discover  tbe  Intended 
effect  ot  the  legislation  rathtt  than  tbe  par- 
ticular dioice  of  words  ttist  may  be  used  to 
express  that  effect  If  the  stetute  nullifies 
tbe  dkarter  or  ordinances  of  the  incorporated 
communities,  it  sujrarsedes  them  either  by 
suppression  by  paramount  authority  or  by 
amendment  The  resultant  ^fect  Is  the  same. 
And  from  what  has  been  said  this  cannot 
be  done.  In  the  title  ot  the  Motor  Act  we 
are  ocmfronted  with  thla  declaration:  "To 
limit  the  authority  of  dtles  and  towns  on 
like  subjecte  concerned  with  *  *  *  ve- 
hicles." In  section  25  of  tbe  act,  we  find  an 
express  statement  that  local  authorities  shall 
have  no  power  to  prescribe  a  lower  rate  of 
speed  than  in  the  enactment  provided.  With- 
out doubt,  the  legislative  act  embraces  the 
same  subject-matter  as  the  ordinances  and  is 
in  direct  conflict  therewith,  and  If  the  stet- 
ute Is  constitutional,  then  It  expressly  re- 
peals tbe  ordinances.  In  aid  of  our  deduc- 
tions that  this  language  works  an  amend- 
ment of  the  charter,  we  adduce  State  v. 
Wright,  14  Or.  365,  12  Pac.  708;  Warren  v. 
Crosby,  24  Or.  558,  34  Pac.  661. 

[2]  Associated  with  the  other  questions  is 
this  one:  Does  the  supreme  law  of  the  state 
prohibit  the  people  from  diminishing  the  pow- 
er of  the  Legislature  In  the  exerdse  of  any 
of  its  original  prerogatives  of  legislation? 
The  primary  draft  of  the  Constitution,  rati- 
fied by  the  electora  of  the  territory  in  1857 
and  approved  later  by  the  Congress  ct  the 
United  States,  spedfled  that: 

"The  legidative  aothority  of  tbe  state  shall 
be  vested  in  the  l^dslative  assembly,  which 
shall  consist  of  a  Senate  and  House  of  Bepre- 
sentetlves.**  Article  4, 1 1,  Const 

Thus  did  Oie  petvle  of  the  state  so  hew  and 
Shape  the  body  ot  their  fundamental  law  as 
to  constitute  the  L^lslatnre  the  only  instru- 
ment through  which  the  people  could  express 
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their  choice  on  legislative  mattera  As  a 
resmlt  of  political  ^panslon,  the  people 
amended  this  section  of  the  Constitution  by 
Imposing  an  Indirect  limitation  on  the  Leg- 
islature compelling  that  institution  to  share 
its  powers  of  legislation  with'  that  of  the 
people  pnblldy  expressed  through  the  ini- 
tiative.  For  we  read  that: 

".The  legislative  authority  of  the  state  ^all 
be  'vested  in  a  legislative  assembly,  consisting 
of  a  Senate  and  House  of  RepteseDtatives,  but 
the  people  reserve  to  themselves  power  to  pro- 
pose laws  and  amendments  to  the  Ck>nstitation 
and  to  enact  or  reject  the  same  at  thfe  polls,  in- 
dependent of  the  legislative  assembly,  and  also 
reserve  power  at  their  own  option  to  approve  or 
reject  at  the  polls  anj  act  of  the  leffislative 
assembly."  Article  4,  f  1,  as  amended  m  June* 
1002. 

Here,  It  will  be  seen  that  the  pet^le  did 
not  shorten  the  powers  of  the  Legislatnr^  in 
matters  of  legislation  only,  they  did  declare 
that  the  Legislature  was  no  longer  to  be 
their  exclusive  agency  of  expression.  Bx- 
perlmentatlon  of  this  character  having  proved 
popular,  the  electorate  set  about  farther  to 
curtail  tti^  Legislature  as  an  organ  of  legis- 
lative expression.  This  they  succeeded  In 
accomplishing  In  the  adoption  of  article  11, 
{  1,  and  article  4,  {  1(a)  of  the  Oonstitatlon, 
when  they  forbade  the  Legislature  from 
voicing  their  sentiments  In  matters  of  pure- 
ly municipal  concern. 

We  are  liable  to  confnse  the  discussion 
of  the  subject  if  we  fail  to  discern  between 
sovereignty  Itself  and  that  force  which 
stands  as  the  r^resentatlve  of  sovereign 
power.  The  source — the  abiding  place  of 
sovereignty— Is  In  the  people.  Government  is 
merely  an  agency  by  which  it  Is  exercised. 
The  legislative  body  is  but  a  component  of 
that  agency — a  contrivance  by  which  the 
people  crystallize  their  Ideas  into  the  form  of 
legislation.  Therefore,  in  the  enactment 
of  organic  legislation  having  for  Its  function 
the  abridgment  of  legislative  power,  the 
people  of  the  state  are  not  parting  with  any 
of  their  sovereignty,  rather  they  are  exercis- 
ing their  right  to  express  this  sovereign  pow- 
er directly.  Tn  time  the  people  may  strip 
the  Legislature  of  every  power  it  once  en- 
Joyed,  leaving  it  but  a  place  in  memory,  and 
themselves  exercise  directly  within  the  state 
all  of  the  powers  formerly  committed  to  the 
Legislature.  No  further  need  we  seek  to  dis- 
close the  authority  of  this  statement  than  to 
quote  article  1,  §  1,  of  the  Constitution: 

"We  declare  that  all  men,  when  they  form  a 
social  compact,  are  equal  in  right;  that  all  pow- 
er is  inherent  in  the  people,  and  all  free  gov- 
ernments are  founded  on  their  authority,  and 
instituted  for  their  peace,  safety,  and  happiness ; 
and  they  have  at  all  times  a  right  to  alter,  re? 
form,  or  abolish  the  government  in  snch  manner 
as  tney  may  think  proper." 

Surely,  then,  in  chedtlng  the  Legislature 
from  further  Interference  in  municipal  af- 
fairs does  not  constitute  the  surrender  of 
any  sovere^ty.  Nor  does  the  city  on  that 
account  become  a  miniature  state,  for  at  all 
times  and  under  all  forma  of  government 


sovereignty  remains  In  tba  people  of  Qie 
state  who,  speaking  thnmgfa  the  Initiative, 
may  legislate  on  all  matters  unless  restrained 
by  the  federal  or  the  state  Constltattons. 

[1]  Finally,  we  cannot  yield  to  the  plaint 
tbAt  the  c<Huda8lons  reached  are  not  Jostl- 
flabl^  because  Judicial  minds  may  Amer  with 
respect  to  the  station  where  mnnicipal  pow- 
er ends  and  state  authority  begins.  The 
difficulty  of  locating  tbo  boundary  between 
legislation  that  is  purely  municipal,  and 
therefore  witUn  the  admlnlstratlTe  compe- 
tency  of  dUes  and  legislation  that  lies  with- 
out Its  fold  and  consequently,  wltliin  tlie 
embrace  at  legislative  enactmoat  is  more  ap- 
parent than  actual.  Thongh  It  must  be  ad- 
mitted that  tJie  dilleientUtlon  Is  not  and 
never  can  be  totally  tree  from  perplexity, 
howeva,  this  unfoitnnate  situation  Is  Qie 
handmaM  ot  many  legal  roles  that  either 
entwine  or  dude  into  uch  ottier  without 
regard  to  the  layman's  dislike  for  c<»iiploxlty 
in  legal  Jurisprudence.  Diacussing  munici- 
pal alfalTB  as  distinguished  from  state  func- 
tions, Ur.  McQuillin,  In  his  excellent  treatise 
on  Mnnicipal  Corporations,  voL  1,  |  11^ 
saya: 

'  "All  of  those  public  matters  which  concern  th? 
people  of  the  state  at  large  in  common  with  the 

{teople  of  the  particular  locality,  as  the  admin- 
Btration  of  justice,  and  the  authority  of  the 
state  generally,  thronrii  and  by  legislative  en- 
actments administered  by  state  oflicers  or  by 
virtue  of  the  power  of  the  central  government, 
in  the  preservation  of  the  public  peace  and  af- 
fairs of  like  general  character,  althoash  some 
of  which  may  be  in  the  hands  of  the  local  or 
mnnicipal  authorities,  are  matters  of  state  or 
central  jurisdiction.  On  the  other  hand,  all  of 
those  public  affairs  which  concern  the  inhab- 
itants of  the  locality  as  an  organized  community 
apart  from  the  people  of  the  state  at  large,  as 
supplying  purely  local  needs,  conveniences,  and 
comforts  like  water,  light,  and  gas,  the  establish- 
ment of  sewers,  fire  protection,  and  the  enforce- 
ment of  by-laws  or  ordinances  touching  the  in- 
terests of  the  local  corporation  alone  are  es- 
sential matters  of  local  concern.** 

S'rom  Uie  general  principles  of  law  here- 
in discussed,  we  ccmclnde  that  the  Judg- 
ment of  the  trial  court  is  erroneous,  and 
Oterefore  must  be  reversed. 

HOORE,  EAKm.  BEAN,  and  RAMSET, 
JJ.,  concur. 

McBRlDE,  O.  7.  (dissenting).  It  Is  an  old 
saying  that  "hard  cases  make  bad  law,"  and 
In  this  case  I  think  the  enactment  by  the 
Legislature  of  a  foolish  and  unnecessary 
statute  has  created  a  hardship  whl<Ai  has 
led  the  court  into  an  erroneous  construction 
of  section  2,  article  11,  of  our  Constitution 
as  now  amended.  The  sectltm  ts  as  follows: 

"Corporations  may  be  formed  under  general 
lawn,  but  shall  not  be  created  by  the  legisla- 
tive assembly  by  special  laws,  '^e  legislative 
assembly  shall  not  enact,  amend,  or  repeal  any 
charter  or  act  of  incorporation  for  any  manici- 
pality,  city,  or  town.  The  legal  voters  of  every 
city  and  town  are  hereby  granted  power  to  en- 
act and  amend  their  municipal  diarter,  subject 
to  the  Constitution  and  criminal  laws  of  the 
state  of  Oregon,  and  tiie  exclusive  power  to  li- 
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eaue,  rcrnlatot  control  w  to  mppraH  or  pro- 
hDiit,  the  sale  of  intoxicatiDf  liguoTB  tberein  1b 
vested  in  such  muniripaUty ;  out  such  municipal- 
ity Bball  within  its  limits  be  subject  to  the  pro- 
visions of  the  Local  Option  Law  of  the  state  of 
Oregon." 

The  Intent  of  this  section  was  to  put  an 
enA  to  the  theretofore  prevalent  practice  of 
leflslatlre  Intermeddling  with  particular  city 
charters  by  acts  special  in  their  nature  and 
not  Infrequently  against  the  wish  of  a  ma- 
jority of  the  voters  of  the  municipality.  The 
language  employed  seems  to  me  clearly  to 
indicate  a  purpose  to  prohibit  special  and 
local  legislation  affecting  city  charters.  It 
proTldes  that  the  Legislature  shall  "not  en- 
act, amend,  or  repeal  any  charter  or  act  of 
incorporation  of  any  municipality,  dty,  or 
town" — using  the  singular  number,  whereas 
if  It  had  been  the  intent  to  prohibit  general 
legislation  affecting  all  towns  and  cities  the 
plural  would  naturally  have  been  employed. 
The  act  In  question  is  a  statute  prohibiting 
a  certain  rate  of  speed  by  automobiles,  and 
proTldlng  a  penalty  for  Its  violation.  This 
under  the  ruling  In  Portland  t.  Erlcbson,  30 
Or.  1,  62  Pac.  768,  and  Baxter  v.  State,  4» 
Or.  353,  88  Pac.  677,  80  Pac.  369,  makes  the 
act  In  question  a  criminal  statute,  and  there- 
fore wttbln  the  power  of  the  Legislature  to 
enact  in  any  event.  Emergendes  have  aris- 
en, and  may  arise  again,  in  which  It  la  de- 
sirable that  general  legislation  to  enable 
towns,  cities,  and  ports  to  carry  on  the  pur- 
pmes  of  their  organization  should  be  speed- 
ily passed  without  the  delay  incident  to  the 
adoption  of  a  measure  by  the  initlaUre ;  and 
I  hesitate  to  assent  to  a  ruling  by  this  court 
that  in  the  end  may  result  in  much  Incon- 
venlence  to  the  varlotw  municipalities  of  the 
state.  While  deprecating  leisure  Inter- 
meddling  with  ttie  local  afEalra  ot  towns  and 
cities  in  tbe  manner  the  act  in  question  has 
done,  I  conalder  it,  not  a  question  of  power, 
bat  of  public  pcOicr,  wblcli  can  and,  do  donbt 
will,  be  coriMted  at  the  next  session  of  ttM 
Legislature  soon  to  meet 

Ilie  Judgment  shonld  be  affirmed. 

BUBNBTT,  J.  (dissenting).  Olie  plaintiir 
bnmgbt  an  action  to  recover  damages  for  In- 
Jnzles  sustained  by  htm  in  a  colliirion  with 
an  antomoblle  dilveu  by  the  defendant  at 
tb»  inteiaeetlon  of  Williams  avenue  and  Rus- 
sell  street  in  Portland,  contending  that  the 
deCendtnt  was  driving  at  a  reckless  and  un- 
lawful rate  of  speed.  7or  the  purpose  ot 
proving  netfytgence  in  that  respect,  the  plain- 
tiff ottered  some  Ordinances  of  the  city  of 
Portland  limiting  the  speed  of  soeh  Tehiclea 
In  tlie  to  a  maximum  rate  of  16  mnes 
per  boor  In  general  graded  to  10  miles  per 
taonr  wittiln  the  Are  llmlta  and  to  a  rate  no 
greater  than  a  walk  npim  any  street  where 
street  cars  torn.  The  drealt  court  sustained 
an  objection  to  tlie  introduction  of  these  or^ 
dlnances  on  the  grannd  tlut  they  had  been 
superseded  by  an  act  of  the  legislative  as- 


sembly of  the  state,  known  as  the  Oregon 
Motor  Vehicle  Law  (Laws  1911,  c.  174).  Thla 
ruling  Is  assigned  as  the  principal  error  on 
an  appeal  by  the  plaintiff  from  a  Judgment 
against  him  as  a  result  of  the  Jury  trial  there. 
In  an  opinion  written  by  Mr.  Justice  Mc- 
Nary,  filed  June  2,  1914,  the  Judgment  was 
reversed  on  the  ground  that,  in  the  respect 
Involved,  the  Vehicle  Law  was  an  attempt 
to  amend  the  charter  of  the  dty  of  Portland 
contrary  to  the  injunction  of  section  2  of 
article  11  of  the  state  Constitution  that  "the 
legislative  assembly  shall  not  enact,  amend  or 
repeal  any  charter  or  act  of  Incorporation 
for  any  munldpallty,  dty,  or  town."  Involv- 
ing as  It  does  the  issue  of  which  shall  be  su- 
preme, the  dty  or  the  state,  the  importance 
of  the  subject  has  brought  about  a  rehear- 
ing in  bane. 

The  direct  question  involved  is  the  con- 
stitaUonallty  of  the  vehicle  law  as  applied 
to  chartered  dties  and  towns.  At  the  outset 
we  must  remember  that  the  legislative  as- 
sembly is  a  coH>rdinate  branch  of  the  govern- 
ment of  equal  dignity  and  importance  with 
the  Judicial  department,  and  If  we  assume 
to  disregard  or  overturn  Its  declarations  of 
what  the  law  shall  be  we  must  be  prepared 
to  demcmstrate  to  a  reasonable  certainty 
that  its  utterances  violate  the  Constitution, 
whldi  Is  supreme  in  authority  over  the  ex- 
ecative,  the  Legislature,  and  the  courts. 
Cllne  V.  Greenwood,  10  Or.  230 ;  Cook  v.  Port 
of  Portland,  20  Or.  680,  27  Pac  263,  13  L. 
EL  A.  633 ;  Umatilla  Irrlg.  Co.  v.  Bamhart, 
22  Or.  389,  30  Pac.  37;  State  v.  Shaw,  22 
Or.  287,  29  Pac.  1028 ;  Simon  v.  Northup,  27 
Or.  487,  40  Pac.  560,  30  L.  R.  A.  171 ;  Kad- 
deny  V.  Portiand,  44  Or.  118,  143,  74  Pac. 
710.  76  Pac.  222;  State  t.  Walton,  63  OA 
657,  00  Paa  481, 101  Pac.  380,  102  Pac.  173; 
Straw  V.  Harris,  64  Or.  424,  103  Pac  777  ;i 
State  V.  Cochran,  66  Or.  157,  179.  104  PJia 
419,  105  Pac  8^ ;  MlUer  v.  Henry,  62  Or. 
4,  124  Pac  197,  41  U  a.  A.  (N.  S.)  07;  Ub- 
by  v.  Olcott,  66  Or.  124,  154  Pac  U. 

Another  doctrine  equally  well  settled  Is 
ttiat  of  stare  decisis,  to  the  effect  that  when 
a  dedsion  has  <mce  been  raidered,  it  amounts 
to  on  authoritative  construction  ct  the  law, 
and  should  not  be  disregarded  or  overturned 
except  for  very  cogent  reasons  showing  be- 
yond question  Oiat  on  prindple  it  was  wrong- 
ly dedded.  The  prindple  Is  that  laws  are 
largely  conventional  rules  of  action,  and  it 
is  more  Important  that  the  rale  be  settied  as 
a  guiding  precept  to  the  puUlc  than  that  by 
the  action  of  the  courts  the  law  should  be 
made  to  fluctuate  like  the  tides.  State  v. 
Clark.  0  Or.  466;  Multnomah  Co.  v.  Sllker, 
10  Or.  66 ;  Despain  v.  Grow,  14  Or.  404ji  12 
Pac  806;  Corvallia  t.  Stock.  12  Or.  301,  7 
Pac  624;  Sheridan  r.  Salem,  14  Or.  S28.  13 
Pac  025;  Paulson  t.  Portland,  16  Or.  450, 
10  Pac  460,  1  L.  B.  A.  673 ;  EverdUig  t.  Mc- 
Oinn,  23  Or.  16.  86  Pac.  178. 

At  aU  the  times  Involved  In  this  Utiga- 
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Uon  the  dty  of  Portland  warn  working  under 
a  charter  granted  by  the  legislatlre  assonbly 
In  1903  (Sp.  Laws  ^08,  p.  3).  and  afterwards 
adopted  by  the  rote  ot  the  people  of  tbat 
city  at  an  election  therein.  That  enactmoit 
equipped  the  council  with  all  the  legtslatlve 
power  of  the  dty  and  subject  to  the  proTl- 
siona,  limitations,  and  restrictions  contained 
In  the  act  authorized  the  conndl: 

"(1)  To  exercise  within  the  limits  of  the 
city  of  Portland,  all  the  iwver,  commonly 
known  as  the  police  power,  to  the  seme  extent 
as  the  state  of  Oregon  has  or  could  exercise 
said  power  within  said  limits;  •  •  •  (60) 
except  as  otherwise  provided  in  this  charter,  or 
in  the  Constitution  or  laws  of  the  state  of  Ore- 
gon, to  regulate  and  control  for  any  and  every 
purpose  the  use  of  the  streets,  highways,  alleys, 
sidewalks,  public  thoroughfares,  public  places, ' 
and  parks  of  the  city;  to  regulate  the  use  of 
streets,  rosde,  highways,  and  public  places  for 
foot  passengers,  animals,  bicycles,  automobiles, 
and  vehicles  of  ail  descriptions;  *  •  *  (63) 
to  control  and  limit  traffic  on  tba  streets,  ave* 
nnes,  and  elsewhere." 

The  mnnldpel  legislation  above  referred  to 
was  enacted  under  the  provlstons  ot  this 
charter.  The  Motor  Vehicle  Law  la  a  gener- 
al act  of  the  legislative  assembly  applicable 
by  Its  terms  to  all  public  roads,  streets,  and 
highways  In  the  state  of  Oregon.  It  permits 
n  maximum  speed  of  26  miles  pet  hour,'  de- 
clares that  local  authorities  shall  have  no 
power  to  pass,  enforce,  or  maintain  any  ordi- 
nance, rule,  or  regulation  inconsistent  with 
the  provisions  of  the  act,  and  provides  that 
cities  may  limit  the  speed  of  vehicles  on 
their  streets  on  condition  that  the  minimum 
shall  in  no'  case  be  less  than  one  mile  In  six 
minutes.  Other  conditions  are  annexed  to 
the  exercise  of  local  authority  on  the  sub- 
ject, but  these  are  snffldent  for  example. 

At  the  thresnold  of  the  discussion  It  will 
be  observed  that  under  the  very  terms  of 
the  charter  Itself,  In  subparagraph  90  of 
section  73,  supra,  the  d^  Is  permitted  to  ex- 
erdse  the  power  in  question  "except  as  oth- 
erwise provided  in  this  charter  or  in  the 
Constitution  or  laws  of  the  state  of  Oregon." 
The  exception  makes  no  distinction  between 
the  dvU  and  criminal  laws  of  the  state  as 
a  limitation  ui>on  the  powers  of  the  conndl. 
Hence,  for  the  time  bdng,  we  need  nob  con- 
cern ourselves  about  whether  the  Motor  Ve- 
hicle Law  is  a  criminal  statute  or  not,  with- 
in the  meaning  of  section  2  of  article  11  of 
the  state  Constitution.  The  people  of  Port- 
land In  adopting  thdr  fundamental  law  have 
thue  expressly  made  the  legislative  power  of 
their  dty  coundl  subject  and  subwdlnate  to 
both  the  dvil  and  criminal  laws  of  t^e  state 
as  well  as  Its  Constitution.  It  follows  that 
when  the  council  adopts  an  ordinance  con- 
flicting with  any  state  law,  that  body  ex- 
ceeds the  leglsIatlTe  powns  delegated  to 
It  by  the  people  of  the  dty  and  its  legislation 
of  that  nature  must  yield  and  be  set  aidde  at 
all  points  of  such  conflict.  In  that  charter 
the  people  of  Portland  themselves  have  as- 
serted the  Bupr«uacy  of  the  laws  of  the 
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state  without  distinction  over  the  enactments 
of  the  dty  conneil.  Laying  aside  fbr  the 
moment  all  other  questions,  it  Is  beyond  dis- 
pute that  the  conndl  cannot  lawfaUy  exceed 
its  les^slatlTO  anthorlty  defined  and  limited 
by  the  diartor  nnder  whldi  It  acts,  'dewing 
the  matter  from  the  standpoint  of  the  cUy 
alone,  Its  charter  Is  paramount  In  aothor^ 
tty  over  the  conndl,  and  at  least  nntU  the 
pe^le  of  the  mnnldpallty  diange  that  In* 
stmment  by  their  initiative  power  the  conn- 
dl must  obey  It  The  legal  TOters  of  Port- 
land have  not  yet  amended  their  charter  In 
the  req>ect  involved,  and  aa  tb»  ordlnanra  ia 
qnesti^  la  plainly  In  c<»ifllct  therewith  be- 
cause It  exceeds  the  limiting  words  of  the 
charter  "ratcept  as  otherwise  provided  in  this 
charter  or  in  the  Constitution  or  laws  of  the 
state  of  Oregon,"  the  ordinance  is  void  sa 
far  as  not  In  harmony  with  the  Motor  Ve- 
hicle Law  enacted  by  the  state  Legislature. 
Based  merely  upon  a  construction  of  the 
fundamental  law  of  the  dty  of  Portland,  the 
disquisition  might  well  end  here,  tor  the 
supremacy  of  the  state  law  is  reserved  under 
the  very  instrument  upon  whlclf  the  plaintiff 
depends. 

Owing  to  the  Importance  of  the  question, 
however,  it  is  proper  to  c^mslder  anew  the 
relative  anthorlty  of  the  state  and  of  dties 
and  towns  within  its  borders  as  defined  in 
section  2,  artide  11,  of  the  state  Constito- 
tion: 

"Corporations  may  be  formed  under  genual 
laws,  but  shall  not  be  created  by  the  Ugulaiire 
assembly  by  special  laws.  The  l^islative  a»- 
sembly  shall  not  enact,  amend  or  repeal  any 
charter  or  act  of  Incorporation  for  any  munici- 
pality, dty  or  town.  The  legal  voters  of  every 
dty  and  town  are  hereby  granted  power  to  en- 
act and  amend  their  municipal  charter,  subject 
to  the  Constitution  and  criminal  laws  of  thQ 
state  of  Oregon,  and  the  exclusive  power  to  li- 
cense, regulate,  control,  or  to  suppress  or  pro- 
hibit, the  sale  of  intoxicating  liquors  therein 
is  vested  in  such  municipality;  but  such  mu- 
nicipality sball  within  Its  limits  be  nil^eet  to 
the  provisions  of  the  local  option  law  of  the 
state  of  Oregon." 

The  evil  which  gare  rise  to  this  expressioa 
of  the  will  of  the  people  as  i»rt  of  tlus  fun- 
damental law  forbidding  the  legUlative  a»* 
aembly  to  enact,  amend,  or  repeal  any  mn- 
nidpal  charter  is  well  described  by  Mr.  Jus- 
tice McNary  in  the  former  opinion,  to  the 
effect  that  the  legislative  assembly  had  wast- 
ed much  valuable  time  In  dealing  vrith  pai^ 
tlcular  charters  of  various  dties  and  towns 
throughout  the  state  which  might  have  been 
more  profitably  devoted  to  general  legislation. 
Ambitions  villages  were  often  burdened  with 
charters  snffldently  comprehensive  for  tho 
metropolis,  and  each  measure  of  the  kind  re- 
quired as  much  attrition  as  any  other.  The 
people,  therefore,  said  in  thta  amended  sec- 
tion that  corporations  of  whatever  kind  may 
be  formed  under  general  lawa,  but  ahall  not 
be  created  by  the  legislative  assembly  by 
spedal  laws.  Going  fnrthw  Into  partlenlarst 
and  by  way  of  reltarattoii,  It  nstxains  Its 
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body  of  lawmakers  trom  devotlns  any  atten- 
tion In  any  way  to  any  single  cbarter  or  act 
of  Incorporation.  It  left  nnrestricted  and 
unchanged  tbe  general  power  of  legislation 
lodged  by  the  Oonstttntloa  with  the  leglsla- 
tlve  assembly. 

The  state  is  the  paramount  unit  of  gor- 
emment  establlsbed  by  tbe  people.  This 
same  people  has  ordained  In  article  1,  sec- 
tion 4,  of  Its  fundamental  law  that  "tbe  leg- 
islative authority  of  the  state  shall  be  rest- 
ed In  a  legislative  assembly  consisting  of  a 
Senate  and  House  of  Bepresentatives,"  re- 
serving to  the  people,  of  course,  the  jwwer 
to  enact  laws  or  to  reject  those  promulgated 
by  the  Legislature.  Thus  tbe  general  power 
of  legislation  remains  in  the  legislative  as- 
sembly as  from  the  beginning  of  the  state, 
and  tbe  reservation  by  the  people  was  de- 
signed to  be  a  eorrectlTe  exception.  As  much 
as  ever  before,  the  rule  applies  as  laid  down 
In  Straw  v.  Harris,  54  Or.  424,  428,  103  Pac. 
777,  779,  as  follows : 

"That  in  tbe  enactment  of  laws,  the  leglsla- 
tire  department  of  a  state,  unlike  that  depart- 
ment of  the  national  government,  may  enact 
any  law  not  expressly  or  impUedv  praiibited 
by  the  Conatitntioo." 

It  Is  also  there  said  by  Mr.  Justice  King : 
"There  remains,  howerer,  as  formerly,  bat  one 
legislative  department  of  tbe  state.  It  operates, 
it  la  tme,  differently  than  before— one  method 
by  the  enactment  of  laws  directly  through  thfit 
source  of  all  legislative  power,  tbe  people ;  and 
the  other,  as  formerly,  by  their  repreaentativeg — 
bot  the  change  thus  wrought  neither  gives  to 
nor  takes  from  the  legislative  assembly  tbe  pow- 
er to  enact  or  repeal  an;  law,  except  tu  such 
manner  and  to  such  extent  as  may  therein  be 
expressly  stated.  •  •  •  The  powers  thus  re- 
served to  tbe  peoi^  marely  took  from  the  Le^ 
islature  the  exdnsive  right  to  enact  laws,  at 
the  same  time  leavine  it  a  co-ordinate  legisla- 
tive body  with  tbem." 

Considering  section  2  of  article  11,  supra, 
and  section  la  of  article  4  of  the  Constitu- 
tion, conferring  upon  municipalities  and  dis- 
tricts the  initiative  and  referendum  powers 
reserved  to  the  people,  Mr.  Justice  King  in 
Kleman  t.  Portiaad,  67  Or.  454,' 467,  112 
Pac.  402,  403  (37  L.  B.  A.  [N.  S.1  339),  writes 
thus: 

"It  will  be  observed  from  the  first  sentence  in 
section  2  that  no  restriction  is  placed  upon  the 
Legislature  with  respect  to  the  enactment  of 
general  laws ;  tbe  exception  being  that  no  spe- 
cial laws  creating  or  affectiiv  the  municlpall-' 
ties  shall  be  enacted  by  the  Legislature.  Under 
all  the  rules  of  conatructiou,  this  exception  re- 
served to  tbe  legislative  department  the  rigbt^ 
whether  by  tbe  people  directly  tbrouj^  the  In- 
itiative or  indirectly  tbrouh  tbe  Legislature,  to 
enact  general  laws  upon  the  subject,  making  it 
clear  that  tbe  inhibition  !n  the  next  sent«ice 
has  reference  to  special  laws." 

Farther  on  In  the  same  case  the  learned 
Justice  writing  the  opinion  used  this  lan- 
goage: 

"Oar  holding  is  that. the  state  may,  by  con- 
■titntional  provisions,  directly  delegate  to  mu- 
nicipalities any  powers  which  it,  through  the 
LfCgitlatnre.  could  formerly  have  granted  indi- 
rectly. All  tbe  prerogatives,  attempted  to  be 
exercised  by  Portland  in  the  construction  of  the 


Broadway  Bridge,  formerly  ootild  liave  beva 
granted  by  the  Legislature,  and  the  power  to 
provide  therefor,  having  beien  delegated  to  the 
city  by  amendment  to  our  organic  laws,  is  valid^ 
and  the  right  to  exercise  such  powers  will  con- 
tinue until  such  time  as  chaDged  general  en- 
actments of  the  lawmaking  department  of  our 
state,  provision  for  which  may  be  made  by  the 
Legislature  by  general  laws,  applying  alike  to 
all  munldpalitlM  of  that  class,  or  by  the  peN>- 
ple  through  the  initiative,  by  the  oiactment  <ii 
either  general  or  special  laws  on  the  subject." 

In  State  ex  rel.  t.  Port  of  Tillamook,  62 
Or.  332,  341.  124  Pac.  637,  640  (Ann.  Cas. 
19140,  483),  Mr.  Justice  Bean  says: 

"Such  municipal  corporations  are  always  sub- 
ject to  the  control  and  regulation  of  tbe  law- 
makers of  the  state  in  the  manner  directed  by 
the  Constitntion.  City  of  McMinnville  v.  How- 
enstien,  66  Or.  4S1,  406,  109  Pac  81  [Ann. 
Cas.  1912C,  1931.  While  tiiese  public  eorpora> 
tions  are  capable  of  adopting  and  amending 
their  charter,  they  still  continue  to  be  agencies 
of  the  state.  A  general  control  is  left  In  the 
legislative  assembly." 

Again,  In  Riggs  v.  Grants  Pass,  66  Or.  266, 
271,  134  Pac.  776,  778,  Mr.  Justice  EaHn, 
after  quoting  with  approval  the  language  of 
Mr.  Justice  King  in  Straw  v.  Harris,  supra, 
to  the  effect  that  "It  cannot  be  held  that  the 
state  has  surrendered  Its  sovereignty  to  the 
municipalities  to  the  extent  that  It  must  be 
deemed  to  have  perpetually  lost  control  of 
them,"  goes  on  to  say: 

"Article  11,  section  2  of  tbe  Constitution  con- 
fers power  end  authority  upon  cities  to  form 
their  own  chartev  and  make  their  own  laws 
within  their  municipal  needs,  that  is,  in  local 
and  special  municipal  legislation.  Authority 
beyond  that  must  come  from  the  sovereign, 
namely,  tbe  Legislatare,  by  general  laws  or  by 
the  people  by  general  or  special  laws," 

In  brief,  so  long  as  the  legislative  assembly 
promulgates  only  general  laws,  it  may  pro- 
ceed without  let  or  hindrance  based  on  any- 
thing conUlned  in  section  2  of  article  11  of 
the  Constitution.  The  enactment  of  special 
lawa  on  the  subject  of  municipal  charters 
Is  the  only  thing  forbidden  to  that  lawmaking 
body  by  that  section,  while  the  people  at 
large  may  enact  by  the  initiative  either  gen- 
eral or  special  laws  affecting  charters.  The 
circumstances  produced  by  that  section  are 
the  same  as  If  the  people  had  added  to  sec- 
tion 23  of  article  4  another  prohlBltion  of  lo- 
cal or  special  laws,  so  that  besides  those 
now  there  specified  that  section  would  read : 

"Tbe  legislative  assembly  shall  not  pass  spe: 
cial  or  local  laws  in  any  of  tbe  following  enu- 
merated cases,  that  is  to  say  *  *  *  lo,  En- 
acting, amending  or  repealing  any  charter  or  act 
of  incorporation  for  any  municipality,  city  or 
town." 

tinder  such  conditions  the  question  to  be 
determined  would  be  whether  the  Motor  Ve- 
hicle Law  Is  one  affecting  only  a  certain  lo- 
cality, and  hence  unconstitutional,  or  is  It 
one  of  general  application  throughout  the 
state,  and  consequently  within  the  power  of 
the  legislative  assembly  tq  enact  Khe 
question  is  predafily  the  same  in  the  present 
Juncture. 

In  considering  the  relative  authority  of 
the  state  and  of  the  city  It  comes  to  this,  as 
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stated  by  Mr.  Jtiatice  Moore  In  State  v.  Hearn, 
59  Or.  227.  233,  117  Pac.  412,  41.1 : 

"It  is  an  axiom  that  no  creature  can  ever  be- 
come greater  than  its  creator,  and  as  a  corol- 
lary d«dticible  from  this  principle  the  rale  is 
universal  that  the  police  power  cannot  be  bar- 

S allied  awav  in  such  a  manner  aa  to  place  it 
eyond  recall." 

The  principle  of  the  supremacy  of  the  state 
over  any  municipality  within  its  borders, 
when  manifested  only  by  general  legislation 
enacted  by  the  legislative  assembly  or  by 
either  general  or  special  laws  initiated  and 
adopted  by  the  people,  was  first  declared  by 
this  court  in  tbe  elaborate  and  masterly 
opinion  of  Mr.  Justice  King  in  Straw  v.  Har- 
ris, supra.  Tbat  opinion  has  been  cited 
many  times  since,  with  approval  as  shown 
by  the  following  precedents,  and  has  already 
become  a  classic  in  the  legal  literature  of 
the  state:  McMlnnviUe  v.  Howenstlen,  56 
Or.  451,  109  Pac.  81,  Ann.  Cas.  1912C,  193; 
Klernan  v.  Portland,  supra ;  Portland  v. 
Nottingham,  BS  Or.  1,  112  Pac.  28;  Bennett 
Trust  Co.  T.  Sengstacken,  58  Or.  333,  113 
Pac.  863;  State  v.  Schluer,  59  Or.  18,  37, 
40,  115  Pac.  1057;  State  r.  Heam,  supra; 
Schubel  V.  Olcott,  60  Or.  503,  510,  120  Pac. 
375;  State  ex  rel.  v.  Port  of  Tillamook,  sa- 
pra;  Rlggs  v.  Grants  Pass,  supra;  Goacb  r. 
Marvin,  67  Or.  341,  136  Pac.  6. 

For  authority  to  reverse  the  Judgment  in 
this  case  mu<^  reliance  seems  to  be  placed 
upon  the  following  precedents:  Farrell  v. 
Port  of  Portland,  62  Or.  582,  98  Pac.  146; 
Haines  v.  Forest  Grove,  W  Or.  443,  103  Pac. 
776;  McMinnviUe  v.  Howenstlen,  66  Or.  451, 
109  Pac.  81,  Ann.  Caa.  1912G,  193;  Portland 
V.  Nottingham,  58  Or.  1,  113  Pac.  28 ;  State 
v.  Schluer,  59  Or.  18,  116  Pac.  1057;  State 
V.  Hearn,  59  Or.  227,  115  Pac.  1066,  117  Paa 
412;  McKeon  v.  Portland,  61  Or.  385,  122 
Pac.  291;  State  v.  Port  of  Tillamook,  62 
Or.  332,  124  Pac.  637,  Ann.  Cas.  1914C,  48.J; 
Thurber  v.  McMlnnviUe,  63  Or.  410,  128  Pac. 
43;  and  Riggs  v.  Grants  Pass,  66  Or.  266, 
134  Pac,  776.  In  not  one  of  those  dedsious, 
however,  Is  the  paramount  authority  of  the 
legislatiTe  assembly  over  the  various  dties, 
towns,  and  other  municipalities  doubted  or 
questioned  when  asserted  by  general  laws. 
Which  shall  prevail  in  case  of  conflict,  a  gen- 
eral law  of  the  state  enacted  by  the  leglsla- 
dve  assembly  or  an  ordinance  or  charter  of  a 
city,  Is  not  discussed  in  any  of  them.  All 
the  doctrine  of  Farrell  t.  Fort  of  Portland  Is 
that  the  Enabling  Act  of  1907  was  available 
to  the  port  for  the  purpose  of  amending  its 
fundamental  law,  the  act  of  1907  being  a 
general  law  enacted  by  the  Legislature  to 
provide  ft  formula  for  the  exercise  of  the 
initiative  by  municipalities.  McMinnviUe  v. 
Howenstlen  decided  that  a  city  could  exer- 
cise the  right  of  eminent  domain  to  supply 
ita  inhabitants  with  water  from  a  source 
outside  Its  boundaries.  Mr.  Justice  Slater 
wrote  to  the  eltect  that  the  right  was  con- 
ferred by  the  general  law  of  February  21, 


1891,  now  codified  in  aectloa  6874,  U  O.  L. 
Mr.  Justice  King  was  of  the  opinion  that  the 
power  was  Incident  to  the  general  authority 
of  the  city  to  provide  for  the  health  and  wel- 
fare of  Its  people.  However,  after  dLscusslng 
the  causes  leading  up  to  the  adoption  of 
section  2  of  article  11  of  the  Constitution  In 
its  hew  form,  he  is  careful  to  sum  up  the 
matter  in  these  words: 

"As  a  aolutioD  of  this  problem  the  people, 
through  their  sovereigs  power  expressed  at  the 

f>oll8,  have,  by  amendment  of  the  fundamentai 
aw,  transferred  those  spedal  powers  from  the 
legislative  department  to  the  particular  locali- 
ties directly  affected,  leaving  only  a  general  con- 
trol thereof  In  the  legislative  assembly,  at  the 
same  time  retaining  under  the  initiative  and 
referendum,  all  power  over  them,  differing  only 
in  the  manner  of  the  exercise  of  tnis  supervidoOj 
which  supervision  lies  with  the  people  at  lai^ 
as  a  legislative  branch  of  the  state.  In  other 
words,  the  legislative  assembly,  as  one  of  the 
state's  lawmaking  branches,  may  by  general 
laws  control  and  regulate  all  its  municipalities, 
while  the  people,  through  the  direct  method  pro- 
vided, may  enact  either  general  or  special  uvs 
for  this  purpose." 

Tbe  oUier  members  of  the  court  concurred 
in  the  result.  Haines  t.  Forest  Grove  <nily 
decides  that  in  authoilzlng  an  Issue  of  bonds 
In  queatlfm  by  the  initiative  prooen  the  city 
had  amformed  substantially  to  tlie  Enabling 
Act  of  1907  thus  recognizing  the  control  of 
the  legislative  assembly  over  municipalities 
when  expressed  general  laws.  To  sustain 
his  position  In  ttie  imstant  case  Mr.  Justice 
McNary  lays  giieat  stress  on  what  was  written 
In  <at7  of  Portland  v.  Nottingham,  68  Or.  1, 
112  Pac  28.  to  the  effect  that  "the  leglslattTe 
assembly  cannot  pass  laws  to  repeal  or  amend 
municipal  charters,  even  by  ImpllcaUon,"  etc. 
In  that  case  the  vity,  acting  under  the  charter 
of  1903,  had  Improved  a  street,  a  purely  lo<nl 
alfalr,  and  had  asBeesed  die  expense  upon  tiie 
adjacent  property  bmeflted  thereby.  The 
charter  i^ovided  an  appeal  to  the  elrcnit 
court  of  Multnomah  county  for  the  proper!? 
owner  aggrieved  by  the  assessment,  and  de* 
dared  tbat  the  verdict  of  the  jury  there 
should  be  a  final  and  ctmcluslve  determina- 
tion of  the  question.  Nottingham  appealed 
and  the  circuit  court  on  his  motion  set  aside 
the  verdict,  rendered  at  the  hearing,  on  the 
ground  that  the  Jury  had  disregarded  the 
Instructions  of  the  court  When  the  charter 
was  promulgated  there  was  no  appeal  fnnn 
an  order  granting  a  new  trial  In  an  action  at 
law.  In  1907  (Laws  1907,  p.  311)  however,  the 
legislative  assembly  amended  what  was  origi- 
nally section  626  of  the  act  of  October  11, 
1862.  of  the  legislative  assembly,  entitled 
"An  act  to  provide  a  code  of  civil  procedure" 
so  as  to  authorize  an  appeal  from  an  order 
setting  aside  a  Judgment  and  granting  a  new 
trial.  Here  were  two  oitirely  distinct  pro- 
cedures, the  one  purely  local  embodied  In  the 
city  charter  affecting  only  the  property  own- 
er whose  holdings  In  tbe  localit?  were  bene- 
fited by  the  improvement  and  the  other  In- 
corporated In  the  statute  regulating  actions 
In  the  circuit  courts.  Although  the  two  laws, 
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the  Code  and  the  disrter,  bad  no  relation 
to  eadti  other,  the  dty  Bought  to  appeal  to 
this  conrt  from  tlfe  order  granting  a  new 
trial  In  the  circntt  conrt,  and  that,  too,  In  the 
fiice  of  the  charter  provision  tfaat  the  verdict 
of  the  Jnry  should  be  a  final  and  concIualTe 
determtoatlon  of  the  matt«.  In  dlscnsslng 
the  appeal  it  was  decided  here,  In  sabstance: 
CL)  That  to  be  ^ectnal  a  verdict  mnst  be 
rendered  In  obedience  to  the  Uiw  as  declared 
by  the  trial  court ;  and  that  the  amend- 
ment of  the  Code  of  OivU  Procedure  did  not 
and  coold  not  affect  Um  previously  enacted 
charter  of  Portland.  Fer  that  matter  the 
legislative  assembly  did  not  pretend  sudi  a 
result  fn  that  instance;  It  would  hsve  bem 
Uke  contending  that  hecanse  60  days  are 
made  the  limit  of  thne  for  taking  ai^^eals  to 
this  conrt,  that  would  operate  to  enlarge  to 
that  period  the  20-day  limit  for  appealing  from 
an  assessment  of  damages  In  a  county  road 
pfoeeedinff  (I*  a  U  S  6292)  or  the  30  days 
allowed  by  section  2457,  L.  O.  U.  for  appeals 
frcHn  Justice's  courts.  The  Nottingham  Case 
does  not  affect  the  i^esoit  question  tox  three 
reasons:  (1)  There  was  a  purely  local  matter 
ccmtrolled  by  a  procedure  sni  generis,  outlined 
by  the  charter  and  not  controlled  or  attempted 
to  be  controlled  by  general  legislation;  (2) 
the  light  to  travel  on  the  highways,  roads, 
and  streets  within  the  state  is  common  to 
every  person  lawfully  .within  the  state  and 
l^slatlon  on  tbat  subject  operates  upon  the 
general  public  Instead  of  any  mere  locality 
exdnslTely;  and  (3)  the  Motor  Vehicle  Law 
la  not  an  amendment  of  any  particular  char- 
ter, but  Is  a  legitimate  assertion  of  the  gen- 
eral legisIatlTe  power  of  the  state  on  a  sub- 
ject properly  within  the  scope  of  that  prerog- 
atlve.  State  v.  Scbluer  Is  devoted  to  the 
construction  of  what  was  known  as  the 
'*Home  Rule  Amendment,"  and  dtscnssee  the 
question  of  whether  It  authorized  the  local 
option  law  to  be  administered  with  Incor- 
porated towns  or  with  general  election  pre- 
cincts as  the  units  upon  which  to  operate. 
The  excerpt  quoted  above  from  the  Heam 
Case  shows  that  It  recognizes  the  principle 
at  state  supremacy  over  municipalities. 
McKeon  t,  Portland  held  In  effect  that  one 
municipal  corporation  could  not  absorb  an- 
other without  some  action  on  the  part  of  the 
latter  as  a  municipality,  and  that  the  one 
whose  annexation  was  sought  could  not  com- 
mit sovereigntlal  suicide.  The  opinions  in 
State  V.  Port  of  Tillamook,  Thurber  v.  Mo- 
Mlnnville,  and  Biggs  t.  Grants  Pass  all  rec- 
ognize the  potency  of  a  general  law  passed  by 
the  legislative  assembly  over  city  legislation. 

The  fallacy  of  the  plaintiff's  argument  lies 
in  assuming  that  the  Motor  Vehicle  Law  op- 
erates as  an  amendment  of  the  Portland 
charter.  It  Is  not  a  question  of  amendment. 
It  Is  a  question  of  supersession  by  paramount 
authority.  It  Is  analogous  to  the  situation 
arising  when  state  regulation  of  interstate 
railways  must  and  does  yield  to  national 
legislation  promulgated  under  the  Interstate 


commerce  clause  of  the  Oonstitntion  of  the 
United  States.  It  may  also  be  likened  onto 
the  supremacy  of  the  National  Bankrupt  Law 
over  the  state  cnactmoits  about  assl^unaats 
for  the  ben^t  of  ceeditOTB.  Amasdment  lm< 
plies  the  corrective  act  of  the  anthw  or  othw 
person  having  direct  control  at  the  ttane  over 
the  Instnimoit  or  document  to  be  amended. 
We  do  not  ^peak  of  Jones  amending  the  chedk 
or  promissory  note  of  Brown  or  his  will  or 
contract  The  amendment  of  such  papers 
la  left  to  the  autiiOT  or  some  <ma  having  his 
consent  Of  course  in  this  Instance  the  legis- 
lative assembly  framed  the  original  act  con- 
stituting the  Portland  diarter  but  the  legal 
voters  of  the  city  adopted  it  and  the  consti- 
tutional amendmait  committed  It  to  the  dty 
as  much  as  if  the  monlcipaiity  was  the  origi- 
nal author  ot  it  The  word  "amend"  was 
doubtless  put  Into  the  new  constltntltmal  sec- 
tt<m,  so  that  the  Legldatore  mifl^t  hare  no 
loc^hole  by  which  to  evade  Its  Injunction  and 
tinker  with  Individual  4^rters  on  the  plea 
that  it  would  be  only  amending  Its  own  work. 
It  was  never  the  dseign,  however,  to  divest 
the  legislative  assembly  of  any  of  Its  power 
to  «iact  general  laws  of  pre-eminent  authori- 
ty  throughout  the  stat«. 

The  legislative  assembly  properly  may  have 
delegated  some  of  Its  legislative  power  to  the 
dty,  but  the  Comtitutlon  does  not  pemdt 
the  lawmaking  body  of  the -state  to  abdicate 
that  prerogative  permanently.  It  may  at 
any  time  reassert  it,  and  is  only  forbiddeoi  to 
do  so  by  special  laws  In  such  cases  as  the 
present  The  power  of  the  legislaUre  as- 
sembly to  pass  graieral  laws  with  supreme 
sanction  has  not  been  impaired  by  any 
amradment  to  the  Constitution. 

We  further  observe  In  our  examination  of 
section  2  of  article  11  that  the  power  of  its 
l^al  voters  to  enact  or  amend  the  charter 
of  any  dty  or  town  is  expressly  subject  to  the 
Constitution  and  criminal  laws  of  Qie  state. 
The  penal  statutes  there  mentioned  are  not 
merely  such  enactments  of  the  kind  as  were 
in  existence  at  the  time  the  amendment  con- 
taining that  language  was  adopted.  The  sec- 
tion evidently  includes  any  criminal  law  of 
general  application  which  either  branch  of 
the  legislative  department  of  the  government 
might  afterwards  enact  by  virtue  of  its 
plenary  power.  To  determine  whether  the 
Motor  Vehicle  Law  is  a  criminal  law  we 
have  only  to  advert  to  the  statutory  defini- 
tion of  the  term  "crime"  found  In  section 
1369,  L.  O.  t-,  reading  thus: 

"A  crime  or  pablic  offense  Is  an  act  or  omis- 
sion forbiddec  hy  law,  and  pnniahable  upon  con- 
viction by  either  of  the  foUowiog  jpuniahmenta: 
1.  Death;  2.  Imprisonment;  3.  Fine;  4.  Re- 
moval from  office;  5.  DisquallGcatioa  to  bold  and 
enjoy  any  office  of  honor,  trust  or  profit  under 
the  Constitution  or  laws  of  this  state." 

It  is  the  language  of  the  Criminal  Code 
enacted  in  1804,  and  remains  throughout 
the  half  century  since  then.  It  is  so  conso- 
nant with  the  slgnlflcaHon  Imparted  to  the 
term  by  courts  and  law  writers  from  time 
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ImraemorUl  that  <ltatiioD  of  precedents  Is 
superfluous.  The  Motor  Vehicle  Law  does 
ft>rbid  certain  acta  and  omissions,  and  pro- 
rides  for  their  punishment  by  fine.  It  Is  un- 
qnesticoiably  a  crimini^  law,  and  we  cannot 
ntraet  that  elenwit  from  It  withoat  utterly 
disr^rdlng  as  plain  language  as  ever  was 
written.  like  the  Local  Option  Law,  as  con- 
strued In  Baxter  t.  State,  49  Or.  353,  88 
Pac.  677,  89  Pac.  809,  the  Motor  Vehicle 
Law  la  a  criminal  law  in  that  It  forbids  cer- 
tain things  and  proridea  penalties  by  fines 
and  Impriatmrnent  fbr  Tlolatlona  of  Ita  pre- 
c^ta.  If  fbr  no  other  reason,  this  criminal 
law  of  the  state,  by  tlie  very  torms  of  the 
Gonstitatlon,  must  prerall  over  the  tdty 
ordinance. 

Under  present  oondltlonB  where  tba  people 
from  any  part  of  the  state  may  so  easily 
Jonmey  Into  the  metropolis  and  through  the 
various  cities,  towna,  (md  ylUages  of  the 
state  by  private  conveyances,  Uie  matter  of 
travel  upon  the  streets  and  hlghmiys  of  the 
commonwealth  in  every  part  of  it  la  a  legiti- 
mate subject  tor  general  legtalatltm  regnlat* 
ing  the  same.  The  streets  of  Portland  do  not 
belong  to  that  dty  In  the  property  sense  of 
the  word.  They  are  dedicated  to  pabllc  use, 
and  are  aUke  open  to  all  dtlsQis  of  the 
state.  Where  not  thoa  freely  placed  at  the 
service  of  the  public  by  the  original  owners 
of  the  land,  their-  exist  by  vlrtoe  of  the  power 
of  eminent  domain,  which  la  an  original  at- 
tribute of  state  sovereignty.  As  stated  by 
Mr.  Chief  Justice  Wtdverton  in  Brand  t. 
Multnomah  County*  88  Or.  79,  91,  60  Pac. 
890.  891  (50  L.  B.  A.  889,  84  Am.  St  Bep. 
772): 

"Primarily,  the  state  has  iparamount  control 
over  all  the  highways  within  its  borders,  isdud- 
ing  public  streets  and  bigbways  witbin  the  con- 
fines of  municipalities.  Whatever  authority  a 
municipality  may  enjoy  or  possess,  pertaining 
to  its  streets  and  higbways,  must  be  derived 
from  the  legislative  assembly  through  ita  fran- 
cbises  or  charter ;  and  such  a  corporation  acts. 
If  at  all,  through  a  delegated  power  emanating 
from  the  initial  source.  •  •  •  Nor  does  the 
mere  (act  that  the  state  has  delegated  certain 
powers  to  the  municipality  inbibit  it  from  again 
assuming  or  exercising  such  powers." 

It  is  true  that  this  was  written  before  the 
amendment  of  section  2  of  article  11,  but  It 
illustrates  the  principle  that  the  state  has 
OTlgtnal  power  over  dty  streets  and  all 
other  highways,  and  that  authority  granted 
to  any  dty  may  be  reassumed  by  the  state 
to  the  exclusion  of  the  munldpallty  through 
exercise  of  the  legislative  prerogative.  Tbo 
only  question  Is,  How  shall  the  resumption 
of  the  grant  be  accomplished  by  action  of  the 
legislative  assembly?  It  is  plain  that  the 
only  restriction  Imposed  upon  the  legislative 
assembly  by  the  people  In  Its  fundamental 
law  in  such  cases  Is  that  it  shall  not  inter- 
fere with  the  municipality  by  any  special 
law,  and  that  the  exercise  of  its  legislative 
authority  by  means  of  general  laws  still  ex- 
ists In  its  unconflned  and  pristlDe  vigor.  We 
must  remember,  also^  that  the  right  of  a  dty 


electorate  to  amend  its  diartw  la  subject  to 
the  state  (Tonstitatlon,  part  of  which  Is  sec- 
tion 1  of  artlde  4,  declaring  that  "the  legla- 
latlve  authority  of  the  state  shall  be  vested 
in  a  legislative  assembly,"  etc.  We  oinnot 
leave  this  dause  out  of  the  case.  It  la  not 
overcome  by  the  following  section  granting 
the  initiative  to  munldpalitles.  The  latter 
section  only  allows  dties  to  use  the  initiative 
formula  witbin  the  scc^  of  their  authority, 
and  was  never  dedgned  to  enmpt  them  ftom 
their  subordination  to  the  <3onstitation  and 
crindnal  laws  .of  the  state,  nor  to  infringe 
upoa  the  general  lawmaking  poww  vested  In 
the  le^ialative  aasembly  by  section  1  of  arti- 
cle 4.  Diacusslng  a  similar  situation  in 
Bwlng  T.  HobUtcdle^  86  Mo.  61,  78,  Mr.  Jns- 
tloe  Norton  said: 

"We  do  not  hold  that  the  Legislature  in  exer- 
cising the  power  referred  to  in  section  25,  artide 
9,  of  the  Constitution,  can  exercise  it  by  the 
passage  of  a  local  or  special  law;  but  that  it 
can  do  so  by  a  general  law  we  have  no  donlt, 
and  when  it  is  exercised,  as  we  think  It  has  been 
exercised  in  the  act  of  1883,  by  a  general  law, 
and  such  law  is,  In  any  of  its  provisions,  in  con- 
flict with  a  charter  provision,  that  the  law  pre- 
vails over  the  charter  in  obedience  to  the  man- 
dates of  the  constitution  that  'such  charter  and 
amendioents  shall  always  be  in  barmocy  with 
and  subject  to  the  constitution  and  laws  of  the 
state.' " 

The  travel  of  the  dtlsens  of  the  state  at 
large  upon  Its  streets,  roads,  and  highways 
Is  greater  in  scope  and  Importance  than  any 
local  or  municipal  concern,  and  the  legisla- 
tive assembly,  in  the  exercise  of  its  power  , 
through  general  laws,  may  well  consider  It 
as  a  legitimate  subject  for  Its  consideration 
despite  the  provlalona  of  any  local  charter. 
If  the  Legislative  function,  as  vested  in  the 
legislative  assembly  by  section  1  of  article  4, 
Is  of  any  validity  whatever,  we  cannot  act  as 
censors  upon  that  co-ordinate  branch  of  the 
government  and  say,  as  we  did  in  Baxter  v. 
State,  49  Or.  353.  88  Pac.  677,  89  Pac.  369, 
that  the  Criminal  Local  Option  Law  prevails 
over  a  dty  charter,  yet,  In  our  judgment, 
travel  on  public  streets  and  highways  In  the 
state  is  not  a  fit  subject  for  the  Legislature 
to  regulate  by  means  of  a  penal  statute  gen- 
eral In  Its  terms.  To  establish  a  contrary 
rule  will  cast  upon  the  legislative  assembly, 
as  well  as  upon  the  Judiciary,  the  burden  of 
ascertaining,  not  whether  the  public  laws 
conform  to  the  Constitution  of  the  state  as  a 
supreme  standard  of  comparison,  but  wheth- 
er they  conflict  with  any  of  the  multitudin- 
ous charters  from  that  of  the  metropolis  to 
that  of  every  little  hamlet  in  the  state.  To 
declare  the  ordinances  of  the  dty  superior 
to  the  laws  of  the  state  will  be  to  Invite  and 
encourage  conflict  between  the  two  Jurisdlo- 
tions.  An  Instance  of  this  has  already  oc- 
curred where  the  coundl  of  the  dty  of  Port- 
land undertook  to  prescribe  rates  of  fare  on 
street  railways  within  the  city.  The  United 
States  District  Court,  speaking  by  Judge 
Robert  S.  Bean,  in  Portland  Railway,  Light 
&  Power  Co.  v.  Portland  (D.  a)  210  Fed. 
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087,  beld  OulU  u  legUlattve  anemUr 
had  committed  the  regulation  of  such  mat- 
tm  to  the  railroad  commlsslfm  of  the  state 
In  Us  capacity  oC  saperrlaing  public  utilities 
under  the  act  of  February  24, 1911  (L.  1911. 
483),  the  dtr  law  must  yield  to  that  of  the 
state.  Other  Instances  of  conflict  will  readily 
somrest  tbemselres.  Suppose  any  dty  adopts 
ordinances  governing  the  sale  of  farm  prod- 
ucts, or  nurs^  stock,  or  the  punishment  of 
crime  contrary  to  the  state  laws  on  the  same 
subjects,  which  of  the  Inconslstoit  enact 
ments  must  yield?  It  la  plain  that  the  state 
law  will  take  precedence. 

It  la  said,  In  substance  In  Straw  v.  Har- 
ris, supra,  that  the  state  cannot  lose  control 
over  its  munidpalitleB,  as  it  would  but  lead 
to  sorar^gntial  suldde ;  and  It  may  be  add- 
sd  that  It  was  never  the  Intention  of  the 
people  to  so  hamper  Its  legislatiTe  assembly 
on  the  one  hand,  and  extend  the  powers  of 
dtles  and  towns  on  the  oOta,  as  to  lead  to 
the  slow  death  of  the  state  by  disintegration. 

The  people  have  spok^  through  their  rep- 
resoitatlTes  in  the  Motor  Vebtde  Law.  It 
is  not  for  us  to  question  the  wisdom  of  the 
policy  which  it  announces.  We  can  tmly 
declare  what  the  law  la.  We  should  have 
due  respect  for  the  co-ordinate  branch  of 
the  government  and  should  not  declare  Its 
utterances  to  be  in  violation  of  the  funda- 
mental law  unless  such  a  conclusion  Is  sup- 
ported by  Incontrovertible  authority.  Still 
farther,  the  principle  having  been  thoroughly 
settled  by  the  precedents  following  Straw  v. 
Harris,  the  doctrine  of  stare  decisis  ought 
to  control,  preserving  continuity  of  purpose 
in  decision  and  certainty  of  the  law.  The 
Motor  Vehicle  Law  was  clearly  within  the 
authority  of  the  legislative  assembly  to  en- 
act as  a  general  law  with  paramount  author- 
ity over  any  local  legislation  whether  of 
diarter  or  ordinance.  The  learned  Judge  at 
the  drcnlt  court  was  right  in  maintaining 
tbe  supremacy  of  the  state  legislation. 

The  Judgment  should  be  affirmed. 


irVERABT  r.  FISCHEB  et  al. 
(Saproae  Court  of  Oregon.    Dec.  31,  1914.) 

1.  Infarts  (I  74*>— Aonoirs— Pabtt  Plaik- 
nrr. 

An  action  for  personal  injuries  to  a  minor 
du>Dld  be  brought  In  the  name  of  the  real  party 
in  interest,  and  not  in  the  name  of  tbe  guardian 
ad  litem, 

[Ed.  Note.— For  other  cases,  see  Infante,  Cent. 
Dig.  SS  188-190;  Dec.  Dig.  {  74.«] 

2.  TrrFARTS  (f  80*)— Actions— Guabdiak  ad 
Lmaf— Objictions  to  Appointment. 

An  objection  that  the  appointment  of  a 
gnardian  ad  litem  fails  to  show  that  the  minor 
was  over  14  and  nominated  bis  own  guardian 
can  be  raised  only  by  answer  or  demurrer,  and 
not  by  objection  to  the  admisaion  of  the  order  of 
appointment,  where  the  answer  was  a  generaJ 
denial 

[Ed.  Note. — For  other  cases,  see  Infants,  Cent. 
I>\k.  li  210-221 ;  Doc.  Dig.  |  80.»] 


8.  MuNXdPAi.  CoBPOUixoira  Q  708*)— Obn- 

TSOI.  BT  LbOISLATUBB— BXGTTUTIOIT  OF  Mo- 

TOB  VEHICI.E8. 

The  ordinance  of  the  dty  of  PorUand  rwu- 
latiug  motor  vehicle  traffic  Was  not  laperseded 
by  the  Motor  Vehicle  Act  (I^wb  1011,  p.  265). 

[Ed.  Note.— For  other  cases,  see  Manicipal 
Corporations,  Cent.  Dig.  1509-1613;  Dec 
Dig.  S  703.»] 

4.  Appeal  and  Ebbob  (IIOTO*)— Habmtjss 
Kbbob — AnmaaiOH  ov  FItidihcx— Pbeju- 

DIOK. 

In  an  action  for  injuries  to  a  bicyde  rider 
who  collided  with  an  auto  track,  testimony  of 
a  witness  for  plaintiff  that  she  judged  that  the 
tnu^  was  going  about  30  miles  per  hour,  basing 
her  estimate  on  the  marks  made  by  the  truck 
which  she  bad  described  to  the  jury,  was  not 

ftrejudicial,  especially  where  defendant's  Ualul- 
ty  did  not  depend  upon  the  speed  of  tbe  truck. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  1068,  1069,  4153-4157, 
41GU;  Dec.  Dig.  i  1060.*] 

6.  Appkal  and  Ebbob  (|  1060*)- Habulebs 
Ebbob  —  AoiaasioN  or  Evidbncb  —  Fbkjtj- 

DICB. 

Nor  was  tbe  testimony  of  a  witness  that  he 
presented  another's  professional  card  to  the 
plaintiff  in  soliciting  a  damage  case  prejudicial 
to  defendant. 

[Ed.  Note.— For  other  cases,  sea  Appeal  and 
Error,  Cent.  Dig.  it  1008,  1069,  4153-4167, 
4166;  Dec.  Dig.?  1050.*] 

6.  MUNICIPAI.  COBPOBATIOKS  (t  706*)— USK  OF 

Sthebts  —  iNSTBuonona—  BunoB  Tkhzoub 

Lights. 

In  an  action  for  personal  injucies  to  a  bicy- 
cle rider  who  was  struck  by  an  auto  truck,  the 
court  can  instruct  the  jury  as  to  the  requirement 
of  Motor  Vehicle  Act  (Laws  1911,  p.  266),  that 
each  motor  vehicle  shall  display  certain  lights 
from  one  hour  after  sunset  to  one  hour  before 
sunrise,  although  there  was  no  testimony  as  to 
tbe  hour  the  sun  set,  since  that  is  a  matter  of 
which  the  court  can  take  judicial  notice. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporationB,  Cent  Dig.  i  1518;  Dec.  Dig.  | 
706.*) 

7.  Tbial  (I  280*)— Bequbsted  Instbuctions 
— Kepbtition. 

Requested  instructions  which,  so  Car  as 
competent,  were  covered  by  those  giveo,  were 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {}  651-689 ;  Dec.  Dig.  }  260.*] 

8.  Nbgligencb  (8  82*)— Contbibutobt  Neou- 

GZKCB— PbOXIUATE  CauBE. 

Contributory  negligence  of  the  plaintiff 
which  will  defeat  a  recovery  for  personal  In- 
juries must  be  a  proximate  cause  thereof. 

[Ed.  Note.— For  other  eases,  see  Ncerligence, 
Cent.  Dig.  If  112-114;  Dee.  Dig.  S  82.*] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  Qeorge  N.  Davis,  Judge. 

Action  by  Mary  Everart,  mother  and 
guardian  ad  litem  of  Clifford  Everart,  a 
minor,  against  Helmuth  Fischer  and  anoth- 
er. Judgment  for  the  plaintiff,  and  defend- 
ants appeal.  Affirmed. 

This  is  an  action  for  personal  injuries. 
Clifford  Everart,  a  minor  of  the  age  of  16 
years,  was  riding  a  bicycle  north  on  Nine- 
teenth street,  and  claims  to  have  been  Injured 
by  an  auto  truck  which  was  going  south 
on  said  street  Upon  the  trial  of  the  action 
against  the  defendants  plalntlff  recovered  a 
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rerdiet,  and  from  a  judgment  thereon  the 
deteodants  appeal. 

Gbaa.  J.  Schimbel  and  George  BoBsman, 
both  of  Portland,  for  appeUants.  P.  J.  Ban- 
non,  of  Portland  (U  W.  O'Bourk^  of  Port* 
laud,  on  the  brief),  for  respondent 

EAKIN,  J.  [1]  Tbe  action  sbonld  bave 
been  brought  In  tbe  name  of  the  real  party  In 
Interest,  but  as  no  question  Is  raised  upon 
that  error  we  will  pass  it 

Defendants  first  Insist  that  the  court  erred 
in  refusing  to  Instruct  the  jury  to  bring  in 
a  verdict  in  favor  of  defendants;  but  we  find 
that  tbe  evidence  was  sufficient  to  require  the 
case  to  be  submitted  to  the  Jury  on  tbe  ques- 
tion of  tbe  negli^nce  of  defendants. 

[2]  It  is  assigned  as  error  that  tbe  court 
admitted  In  evidence  tbe  order  of  the  dfcuit 
court  appointing  plaintiff  guardian  ad  litem 
for  GliSoFd  Everart  That  Clifford  was  a 
minor,  and  the  appointment  of  the  guardian 
ad  litem  are  alleged  in  the  complaint,  and 
no  special  Issue  Is  raised  thereto.  There  is  a 
general  denial  of  the  allegations  of  the  com- 
plaint, arid  no  objection  thereto  was  suggest^ 
ed  at  the  trial  except  as  to  the  introduction  of 
an  orHer  appointing  tbe  guardian  ad  litem ; 
the  ground  of  the  objection  being  that  the 
application  for  tbe  appointment  falls  to  show 
that  tbe  minor  was  over  14  years  of  age  and 
nominated  the  guardian.  Probably  that  la  an 
Issue  ttut  should  be  specially  Raised  by  a 
plea  In  abajtement  Wdemer  on  The  Ameri- 
can Law  chE  Ouardiandilp,  p.  84,  says  that 
in  practice  it  Is  sufficient  If  the  appointment 
is  recited  In  the  count,  and  the  formallt?  Is 
gmerally  waived.  The  defendants  may  take 
advanti^  of  tills  defect  by  demurrer  or  an- 
swer only,  and  not  by  motion  in  arrest  of 
Judgment.  Jones  t.  I^teele,  86  Ho.  324. 

[t]  Defendant  also  contend  tiiat  the  court 
rared  In  the  admission  in  erldoice  of  ordi- 
nance of  the  dty  ot  Portland  Na  26,255; 
the  ground  of  the  objection  being  tibat  the 
ordinance  is  superseded  by  the  general  stat- 
ute ((diapter  174,  Laws  1911)  relating  to  the 
manner  of  operating  autos,  etc.;  but  the  ef- 
fect of  that  statute  was  held  not  to  supersede 
a  dty  ordinance  In  the  opinion  of  this  court 
in  the  case  of  Ealldi  v.  Enapp,  145  Pac.  22, 
handed  down  December  22, 1914. 

[4]  Defendants  objected  to  the  admission  of 
the  testimony  of  Lottie  Hatfield,  In  which 
she  was  permitted  to  base  an  estimate  of 
the  speed  of  tbe  auto  upon  tlie  marks  or 
bums  wbJch  she  claimed  were  made  in  the 
pavement  the  sliding  of  the  wheels  when 
locked.  When  asked  about  her  knowledge 
of  the  speed  of  an  autc^  she  answered,  "Well, 
I  know  pretty  well  about  the  speed,"  and  the 
question  was  repeated,  to  which  defendants 
objected  on  the  ground  that  the  defendants* 
case  ought  not  to  be  influenced  by  testimony 
BO  whimsical.  The  court  said,  "The  Jury  can 
Judge  as  to  bow  whimsical  it  is."   She  was 


then  asked  if  she  would  be  able  to  approxi- 
mate the  speed  of  the  auto  from  the  tradis 
it  left  In  stopping.  She  answered  she  could, 
and  said,  "I  should  Judge  from  that  about 
30  miles  an  hour,  by  the  depth  of  the  bums." 
She  only  gave  her  Judgment  based  upon  facts 
which  she  stated  to  the  Jury,  and  we  do  not 
deem  that  defendants'  case  was  prejudiced 
thereby.  The  liability  of  the  defendants 
would  not  depend  upon  the  apeeA  of  tbe  auto. 

[Sj  Exception  is  also  taken  to  the  admis- 
sion of  the  evidence  of  the  witness  Qonld, 
In  which  he  stat^  that  he  presetted  Balph 
Citron's  professional  card  to  Mrs.  Everart  In 
soliciting  a  damage  case.  The  evidence  did 
not  In  any  manner  have  any  bearing  upon 
the  liability  of  the  defendant,  and  is  not 
ground  for  reversal. 

[8]  Defendants  also  contend  that  the  court 
erred  In  instructing  ttie  Jury  as  to  the  pro- 
visions of  ttie  act  of  the  Legislature  (chapter 
174,  Laws  1911,  p.  265)  which  provides: 

"Every  motor  vehicle  •  •  •  Bhall,  dortag 
the  period  from  one  hour  after  sunset  to  one 
hour  before  sunrise,  display  at  least  two  white 
lights,"  etc 

Tills  objection  Is  based  principally  upon 
the  absence  of  testimony  as  to  the  hour  at 
which  the  sun  sets,  but  that  is  a  matter  of 
wlilch  the  court  takes  Judicial  knowledge, 
and  if  the  defendants  thought  It  Important 
they  should  have  asked  the  court  to  instruct 
tbe  Jury  In  regard  thereto. 

[7]  Further,  he  objects  to  the  refusal  of  tbe 
court  to  give  certain  instructions  requested 
by  him;  but  we  consider  the  points  raised, 
so  far  as  competent  at  all,  are  well  covered 
by  those  given,  and  it  was  made  plain  to  the 
Jury  that  the  defendants'  negligence,  in  or- 
der to  create  a  liability,  must  have  been  the 
proximate  cause  of  tbe  Injury. 

[8]  Defendants  contend  that  if  they  were 
guilty  of  negligence,  yet  if  the  plaintiff  was 
also  guilty  of  negligence  which  contributed 
to  tbe  Injury,  the  plaintiff  cannot  recover. 
Negligence  on  plaintiff's  part  which  would  re- 
lieve the  defendants  of  liability  must  be  the 
approximate  cause  of  the  injury,  and  the  re- 
quests seek  to  make  it  bis  duty  to  avoid 
the  accident  If  he  saw  the  situation  at  the 
time.  Although  the  evidence  falls  to  disclose 
that  he  carelessly  failed  to  escape  by  some 
means  available  to  him  as  he  saw  It,  and  falls 
to  make  distinction  as  to  the  cause  of  the 
injury,  contributory  negligence  of  the  plain- 
tiff which  would  defeat  recovery  must  be  the 
proximate  cause  thereof.  It  is  said  in  29 
Cyc.  526: 

"While  it  is  held  that  the  neRligence  of  the 

fierson  injured  ie  sufficient  to  defeat  recovery  if 
t  contributes  in  any  degree  to  the  injury,  yet 
to  defeat  recovery  plaintiff's  contributory  negli- 
gence must  be  the  ivoximate  cause  thereof.*' 

We  find  no  prejudicial  error,  and  the  Judg- 
ment is  affirmed. 

McBBIDB,  O.  J.,  and  BBAN  and  McNABS, 
JJ.,  concur. 
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STATD  T.  HAUHBIt 

(Snpreme  Court  of  OregoiL    Dec  31,  1914.) 

1.  Faub  Pbexkkbsb  (I  49*)— SmnonNOT  or 
Btidbziob— Title  to  Land. 

In  a  proeecntion  for  •ecuring,  by  false  pre- 
tenses, a  signature  to  a  deed,  oral  testimoDy  by 
ihe  prosecating  witness  that  she  and  the  other 
Higners  of  the  deed  owned  the  land,  which  was 
admitted  without  objection,  was  sumdent  proof 
of  the  title. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses. Cent.  Dig.  S  62;  Dec.  Dig.  |  49. •] 

2.  Faub  Pbkxvhses  {{  49*) — Suvfioienct  ov 
Btidencb— Pabticipation  bt  Defendant. 

In  the  separate  trial  of  one  charged  jointly 
witb  others  with  having  obtained  the  execution 
of  a  deed  oy  false  pretenses,  evidence  held  to 
show  that  the  defendant  participated  with  an- 
other in  carrying  out  the  fraudulent  echeme. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses. Cent  Dig.  |  62;  Dec  Dig.  {  49.*] 

Department  2.  Appeal  from  Circuit  Court, 
Mnltnomah  County;  B.  Q.  Morrow,  Jadge. 

L.  C.  Hammer  was  convicted  of  having  ob- 
tained the  signature  of  another  to  a  deed 
by-  means  of  false  pretenses,  and  he  appeals. 
Affirmed. 

On  the  SlBt  day  of  May,  1911,  the  defend- 
ant L.  C.  Hammer  was  jointly  indicted  with 
W.  H.  Whlteaber,  <X  F.  A.  Peck,  H.  O.  Lnker, 
and  jr.  O.  Laker,  by  the  grand  Jury  of  Hult- 
nomah  connty,  and  charged  with  the  crime 
of  having  obtained  the  slgnatnre  of  Bmma 
A.  Smith  to  a  deed  by  means  of  false  pre* 
tenses. 

Tbe  gist  of  flie  auction  of  the  Indlctmrait 
Is  thst  the  defendants,  conspiring  tc^ther, 
made  representatl<ms  to  Mrs.  Smith  that  the 
Lake  Oil,  Oae  &  Pipe  Line  Company,  of  which 
tlie  defendants  were  officers  and  directors, 
was  then  the  owner  and  bad  a  legal  title  to 
a  certain  tract  of  800  acres  of  land  located 
In  the  state  of  California,  upon  which  par^ 
afBn  oU  had  theretofore  been  discovered  In 
great  quantities;  that  It  was  the  most  vahi- 
able  <Al  land  In  California;  that  a  certain 
bottle  ot  oil  then  deltrered  to  Bmma  A.  Smith 
by  the  defendants  was  taken  fnun  holes  dog 
at  three  feet  In  devth  on  the  land ;  that  a 
certain  ptospectos  Issued  and  published  by 
the  defoidants  and  deUvraed  to  Emma  A. 
Smith  ccntalned  tnie  statements,  accounts, 
and  pictures  representing  the  tract  as  being 
all-bearing  land;  that  it  was  of  the  valne  of 
«000,OOD;  that  the  shares  ot  stock  Issued  by 
tibe  ccuporatlim  were  ot  the  Talne  of  91  eadi ; 
that  the  defendants,  as  dlrecton  and  oflloers 
oC  the  coipontton.  having  for  sale  a  large 
munbn  of  ahares  of  Its  capital  stodc,  made 
Teinesentatkms  and  pretenses  to  Bmma  A. 
Stadtb  for  the  poipose  inducing  her  to 
parehase  7,950  shares  of  the  corporation's 
capital  stodc,  whereas,  in  truth,  the  corpora- 
tion wns  not  tlie  owner,  had  no  legal  title  to 
the  tract  of  800  acres,  no  paraflOn  oil  or 
other  oil  had  been  discovered  thereon,  the 
tract  was  not  tiie  most  valuable  oil  land  In 
California,  but  was  of  no  value,  the  bottle 
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of  oil  80  delivered  was  not  taken  from  the 
land,  and  the  prospectus  or  advertising  pam- 
phlet did  not  contain  a  true  account  and  pic* 
tures  representing  s^  land,  but  contained 
false,  fictitious,  and  misleading  statemraits. 
It  Is  fiirther  shown  that  the  d^mdants,  with 
intent  to  Injure  and  defraud,  did  fraudulent- 
ly obtain  the  signature  of  Enuna  A.  Smith  to 
a  certain  warranty  deed  conveying  to  W.  A. 
Whiteaker  a  piece  of  land  situated  In  Multno- 
mah county,  Or.,  containing  81.8  acres,  of 
the  value  of  $11,476,  In  exchange  for  1950 
shares  of  the  capital  stock  of  the  corporation; 
that  Bmma  A.  &nlth,  relying  upon  the  false 
pretenses  and  representations  and  believing 
them  to  be  true,  was  thereby  Induced  to  sign 
the  deed. 

The  defendant  Hammer  demanded  a  sepa- 
rate trial.  On  the  23d  day  of  June,  1913,  his 
case  wfu  submitted  to  the  jury,  who  returned 
a  verdict  of  guilty  as  chafed  In  the  lndld> 
ment  Judgment  was  rendered  thereon  soi- 
tendng  the  defendsnt  to  serve  not  less  than 
one  nor  more  ttian  five  years  in  the  peni- 
tentiary. B!rom  this  judgment  tiie  defend- 
ant Hammer  haa  appealed.  The  defendant 
Whiteaker  was  found  guilty  as  charged  In 
the  indictment  He  appealed  to  this  court, 
and  the  decision  of  the  lower  eonrt  was  af- 
firmed. State  v.  Whiteaker,  64  Or.  297,  129 
Pac.  634. 

C  W.  Corby,  of  Portland,  for  appellant 
John  A.  Collier,  Deputy  Dlst  Atty.,  of  Port 
land  (Walter  H.  Evans,  Diet  Atty.,  of  Port 
land,  on  the  brief),  for  the  State. 

BEAN,  J.  (after  stating  the  tacts  as  above). 
The  assignments  ot  error  are  all  practically 
embodied  in  the  assertion  of  the  defendant 
that  the  court  erred  In  not  sustaining  defend- 
ant's motion  for  a  directed  vodlct  ot  ao- 
qnittal  made  at  the  dose  of  the  states  casa 
It  Is  the  main  cont^tku  of  the  deftadant 
that  the  oral  testimony  of  Eumia  A.  Smith 
that  she  owned  the  real  pnwoty  described 
in  the  deed  to  whidi  her  sl^^iatnre  was  ob- 
tained was  insufficient. 

The  evidence  In  the  case  tended  to  show 
that  one  Kelly  discovered  what  was  thought 
to  be  oU  land  in  the  Moiw  Lake  Basin,  CaL, 
and  came  to  Portland  to  obtain  assistance 
to  develop  the  same;  that  Kelly,  W.  H. 
WMteaker,  and  L.  C.  Hammer  and  others 
organized  the  Lake  Oil,  Gas  &  Pipe  Line 
Company,  a  corporation  with  a  capital  stock 
ot  $500,000,  of  which  W.  H,  Whiteaker  was 
president  and  L.  0.  Hammer  secretary,  for 
the  ostensible  purpose  of  developing  a  new 
oil  field  In  Mona  Lake  Basin,  CaL  Thereafter 
W.  H.  Whiteaker  caused  to  be  published  a 
pamphlet  containing  photographs  which  pre- 
tended to  represent  scenes  on  lands  owned  by 
the  company,  one  of  which  purported  to  show 
a  party  of  people  balling  oil  out  of  an  open 
hole  on  the  company's  lands,  ^ey  fals^ 
represented  that  the  field  was  a  proven  one ; 
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that  the  company  owned  and  bad  title  to  800 
acres  of  land  In  Oallfomia  upon  which  paraf- 
fin oil  had  been  discovered;  and  that  the 
land,  by  reason  thereof  was  worth  ^S00,000. 
In  September,  1010,  defendant  L.  G:  Hammer, 
together  with  Whiteaker,  met  Bmma  A. 
Smith,  widow,  nearly  6S  years  of  age,  and 
nnaccustomed  to  business,  to  whom  they  re- 
cited the  oil  ralne  of  this  land  In  Mona  coun- 
ty, Cal.,  and  exhibited  pictures  and  samples 
of  oil  sbales  and  fossils  which  they  declared 
had  been  taken  from  the  company's  property. 
They  further  represented  to  her  that  the  com- 
pany had  commenced  to  drill  wells  upon  its 
lands,  and  that  the  pressnre  of  gas  was  so 
strong  that  It  blew  the  drill  out,  uid  the  well 
had  to  be  closed  down  until  such  time  as 
heavier  macbinery  could  be  obtained.  The 
defendants  further  exhibited  a  sample  bottle 
ot  cmde  oil  on  which  was  a  typewrlttrai  la- 
bel as  fallows: 

"Oil  taken  from  holes  duK  at  three  feet  in 
depth  from  oar  property  In  CaUfornia." 

In  addition  to  the  oral  representations 
made  by  the  dtfendants,  an  advertisement 
was  prepared  and  printed  by  defendant 
and  his  co-conspirators  and  issued  by  the 
company.  Tbia  was  shown  to  Mrs.  Smith 
and  was  introduced  In  evidence^  It  is  headed 
In  large  capital  letters: 

THE  WORLD'S  GREATEST  OIL  FIELDS. 
California's  Billion-Dollar  Industry. 

[Here  appears  a  photo.] 
This  Photo  Taken  on  Our  Property. 
The  Timber  is  Bein^  Killed  by  (Ml  Coming  to 
the  Surface. 

Lake  On  Fields  District  Offers  the  Best  Invest- 
ment in  Oil  Properties  in  the  Entire 
State  of  California. 

TUa  Oil  is  of  a  Paraffine  Base,  with  S2  Gravity. 

Lake  Oil,  Gas  and  Pipe  Line  Company, 
410  Bailway  Exchange  Bnilding, 
Portland,  Ore. 

Ttie  evidence  tends  to  show  farther  that 
Emma  A.  Smith,  relying  upon  these  represen- 
tations and  believing  them  to  be  true,  pur- 
chased 7,950  shares  of  the  stoCk,  paying  for 
the  same  by  giving.  Whiteaker,  ftor  the  b«ie- 
flt  of  the  company,  a  warranty  deed  convey- 
ing to  him  91.8  acres  of  land  located  on  what 
la  known  as  the  Base  Line  Boad,  Uultn(»nab 
county,  Or. ;  that  Mn.  Smith  was  Ignorant 
of  the  &ctB,  and,  believing  and  relying  upon 
the  representations  so  made,  was  thereby  in- 
duced to  sign  said  deed,  and  that  all  of  sndi 
representations  were  falser 

It  Is  also  contended*  upon  the  part  ot  de- 
fendant that  the  testimony  of  Emma  A. 
Smith  shows  that  her  signature  was  actually 
obtained  by  a  person  who  was  acting  as  an 
agent  other  than  Hammer.  It  Is  clear,  how- 
ever, from  the  evidence  that  the  i^ent  was 
acting  for  the  defendants,  and  that  It  was  only 
a  means  which  was  employed  by  them  to 
obtain  the  signature  of  Kirs.  Smith. 

Section  10G4,  L.  O.  L.,  provides: 

"If  any  person  shall,  by  any  false  pretenses, 
or  by  any  privy,  w  ftlss  token,  and  wiUi  Intent 


to  defraud,  •  •  •  obtain  or  attempt  to  ob- 
tain with  the  like  intent  the  signatore  of  any 
person  to  any  writing  the  false  making  whereof 
would  be  pnnishable  as  forgery,  such  person, 
upon  conviction  thereof,  shall  be  punished  by 
imprisraunent  in  tin  penitentiary  not  less  than 
one  nor  more  than  five  yean." 

The  evidence  requUdte  as  proof  of  such  a 
crime  is  prescribed  by  sectiim  1541,  U  O.  U, 
as  follows; 

"Upon  a  trial  for  having,  by  any  false  pre- 
tense, obtained  the  signature  of  any  person  to 
any  written  inBtniment,  or  obtained  irtHn  any 
person  any  valuable  thing,  no  evidence  can  be 
admitted  of  a  false  pretense  expressed  orally 
and  unaccompanied  by  a  false  token  or  writing; 
but  such  pretense,  or  some  note  or  memorandum 
thereof,  must  be  in  writing,  and  either  subscrib- 
ed by  or  in  the  handwridng  of  the  defendant. 
•   •   • " 

[1]  As  to  the  title  which  the  evidence 
shows  that  Mrs.  Smith  had  to  the  land  em- 
braced in  the  deed  to  which  her  signature 
was  unlawfully  obtained,  there  can  be  no 
Question  but  that,  If  the  defendant  had  forged 
the  name  of  Emma  A.  Smith  to  the  deed  with 
a  fraudulent  Intent,  he  would  have  been 
guilty  of  the  crime  of  forgery,  because  the 
deed  in  question  was  In  due  form,  signed  and 
sealed  by  Mrs.  Smith,  attested  by  two  wit- 
nesses, and  bears  the  certlflcate  of  a  notary 
public  to  the  effect  that  the  same  was  proper- 
ly acknowledged.  Upon  its  face  It  was  a  conv- 
plete  and  valid  conveyance  Mrs.  Smith, 
without  objection  on  the  part  of  defendant, 
testified  that  she,  with  others  who  also  sign- 
ed the  deed,  owned  the  farm  described  there- 
in. This  evidence  was  uncontradicted  and  is 
sufiicient  as  to  the  title  to  lay  a  foundation 
for  a  violation  of  the  etatute.  For  a  full  dis- 
cussion of  what  constitutes  a  violation  of 
section  1964,  L.  O.  U,  see  the  able  opinions 
of  Mr.  Justice  Ramsey  in  State  v.  Leonard, 
144  Paa  113,  and  on  rehearing,  rendered 
December  IS,  1914.  The  facts  in  the  case 
at  bar  are  practically  identical  with  those 
in  the  case  against  Whiteaker,  Hammer's  co- 
conspirator (State  V.  Whiteaker,  64  Or.  297, 
129  Paa  534),  considered  by  this  court  in  an 
opinion  by  Mr.  Justice  Bakiu.  As  to  the  law 
nothing  further  remains  to  be  said  in  the 
case  under  consideratlOD. 

[2]  We  have  carefully  examined  the  evi- 
drace,  and  it  dearly  appears  that  defendant 
Hammer  was  connected  "hand  and  glove" 
with  Whiteaker  in  a  conspiracy  for  carrying 
out  the  fraudulent  scheme  wbidi  resulted  in 
part  in  obtaining  the  signature  of  Emma  A. 
Smith  to  the  deed  of  a  valuable  farm.  Tlie 
evidence  was  ample  to  sustain  ttie  verdict 
niere  was  no  eiror  in  doiylng  the  motion  for 
a  directed  verdict  of  acqnlttaL  We  find  no 
reversible  error  in  the  record.  Nothing  ap- 
pears to  indicate  that  the  defendant  did  not 
have  a  fair  and  impartial  trial 

The  Judgment  of  the  lower  oonrt  la  theie- 
fore  affirmed. 

McBRIDE;  a  J.,  and  BAKIN  and  Mo- 
NABX,  JJ.,  concur. 
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NELSON  T.  MONITOR  OONGRBOAHONAL 
CHURCH  et  aL 

(Sapreme  Court  of  Oregtm.    Dec.  SI,  1914.) 

1.  Relioious  Socibtzeb  (I  20*)— Pbopbrtt— 

CONTIYANGB. 

Where  a  charch  had  secured  a  decree  for 
ipecific  performance  of  a  contract  to  conve; 
land  to  It  for  a  church  site,  the  trustees,  with 
the  consent  of  the  members  of  the  church  can 
convey  the  property  to  an  incorporated  church 
board  to  be  Btill  used  for  church  purposes, 
without  the  consent  of  the  court  2rantiii£  the 
decree  and  without  affecting  the  title. 

[Ed.  Note.— For  otber  cases,  see  Religious  So- 
detiea,  Cent  Dig.  SS  130-143;  Dec.  Dig.  {  20.*] 

2.  Religious  Societies  (S  20*)— Propbiht— 
CoNVKTANCES— Rights  of  Mehbebs. 

A  majority  of  the  members  or  corporators 
of  a  religious  society  or  corporation  may  con- 
trol the  disposition  of  its  property. 

[Ed.  Note.— For  other  cages,  see  ReTigious  So- 
cieties, Cent  Dig.  SS  130-143;  Dec.  Dig.  { 
20.*] 

8.  iteuaiors  SooiETiEa  (J  18*)— Pbopbbty— 
CoMTKTAKCKB— Rights  or  Pitbchasbbs. 
A  grantee  of  property  which  had  been  con- 
reyed  to  a  church  for  church  purposes  tahes  it 
subject  to  the  trust,  and  must  use  the  property 
for  that  purpose,  but  if  it  fails  to  do  so,  the 
title  does  not  thereby  revert  to  the  original 
grantor  to  the  diurch. 

[Ed.  Note.— For  other  cases,  see  Religioua  So- 
deUea,  Cent  Dig.  H  lU-129:  Dec  Dig.  { 
!&•] 

4.  Religious  Socixties  (|  18*)— U»  of  Paop- 
■KTT- Right  ov  Action. 

One  who  conveyed  land  to  a  church  to  be 
lued  for  church  purposes,  bat  who  is  not  a 
member  of  the  charch  or  society,  cannot  main- 
tain  an  action  to  r^ntate  the  me  <tf  the  prop- 
arty. 

[Ed.  Note.— For  other  eases,  see  BeUgioos  So- 
cicUes,  Cent  Dig.  H  lUrl29;  Dec.  Dig.  i 
!&•] 

Department  2.  Appeal  from  Circuit  Court, 
Marion  County;  Wm.  Galloway,  Judge. 

Suit  to  enjoin  trespass  by  Andrew  Nel- 
son against  the  Monitor  Congregational 
Church  and  others.  Decree  for  the  defend- 
ants, and  plaintlfiT  appeals.  Affirmed. 

This  is  a  suit  to  enjoin  a  trespass  upon 
three-quarters  of  an  acre  of  land.  A  decree 
was  rendered  by  the  circalt  court  In  favor  of 
defendants,  and  plalntUT  appeals. 

In  1878  J.  P.  Shuck  purchased  a  40-acre 
tract  of  land  In  the  J,  B.  Shank  donation 
land  claim  in  section  25,  township  0  S., 
range  1  W.,  In  Marion  county.  Or,,  which 
Included  the  land  involved  In  this  suit. 
Wbile  J.  P.  Shuck  and  Mary  A.  Shuck,  his 
wife,  were  the  owners  of  the  40-acre  tract, 
they  entered  fnto  a  verbal  agreement  with 
the  Monitor  Christian  Church,  an  unincorpo- 
rated religions  society,  of  which  Wl  R. 
Townaend,  J.  D.  Simmons,  and  J.  R.  White 
were  tlie  duly  ^ected  trustees,  whereby  they 
agreed  to  convey  to  the  society,  or  its  trus- 
tees, the  1-acre  tract,  part  of  which  is  in 
question  in  this  suit,  in  trust  for  the  use 
and  benefit  of  its  members  and  the  residents 
and  inhabitants  of  and  near  Monitor,  Or., 


37. 

for  chnrdi  and  religlouB  pnrpoeeB,  Jn  consid- 
eration of  the  society  building  a  church 
building  tberaon.  The  land  was  accepted 
and  the  church  constructed.  Shuck  and  wife 
failed  to  make  the  promised  deed  to  the  so- 
cle^. On  September  10,  1902,  ttaey  convey- 
ed a  portion  of  the  land  to  Andrew  Nelstm, 
indndlng  about  three-quarters  of  the  acre 
tract,  and  another  portion,  including  the 
balance,  to  Hans  Nelson.  Both  grantees  bad 
full  knowledge  of  the  agreement  on  the  part 
of  Shutibc  and  wife  to  convey  to  the  church, 
and  accepted  their  deeds  knowing  that  the 
church  occupied  the  acre  tract.  In  1903  ttie 
trustees  of  the  Monitor  Christian  Church 
commenced  a  suit  in  the  drcnit  court  for 
Marion  county.  Or.,  against  Andrew  Nelson, 
Hans  Nelson,  J.  P.  Shuck,  and  their  respec- 
tive wives,  for  specific  performance  of  the 
agreement  to  convey  the  acre  tract  to  the 
church.  On  August  14,  1903,  a  decree  was 
rendered  and  entered  perpetually  enjoining 
Andrew  Nelson  and  Hans  Nelson  from  tres- 
passing upon  the  1-acre  tract  (particularly  de- 
scribing It),  Injuring  or  destroying  the  church 
building,  or  in  any  way  Interfering  with  or 
dlsturhing  the  members  of  the  Monitor  Chris- 
tian Church  or  the  residents  or  inhabitants 
in  the  neighborhood  or  vldnlty  of  Monitor, 
Or.,  in  the  use  of  the  premises  or  church 
building  for  church  or  religious  purposes. 
It  was  further  decreed  that  the  defendants 
Hans  Nelson  and  Andrew  Nelson  and  their 
wives  should,  within  30  days  from  the  date 
of  the  decree,  make,  execute,  and  deliver  to 
W.  R.  Towneend,  J.  D.  Simmons,  and  J. 
R.  White,  as  trustees  of  the  Monitor  Christian 
Church,  a  good  and  sufficient  deed  of  all  the 
described  premises  in  fee,  to  the  trustees  of 
the  charch  "In  trust  for  the  use  and  benefit 
of  the  memtKrs  of  the  said  Monitor  Chris- 
tian Church  and  the  residents  and  inhabit- 
ants of  and  near  Monitor,  Or.,  for  church 
and  religious  purposes  forever" ;  and,  in 
case  of  their  failure  to  do  so,  that  the  de- 
cree stand  as  such  deed.  On  December  8, 
1911,  pursuant  to  a  resolution  of  the  Monitor 
Christian  Church  adopted  at  a  regularly 
called  meeting,  the  trustees  for  and  on  behalf 
of  the  church  conveyed  the  1-acre  tract  to 
the  Congregational  Missionary  Board  of  Ore- 
gon, an  Oregon  religious  corporation  for  re- 
ligions purposes,  for  the  use  and  benefit  of 
the  residents  and  inhabitants  of  the  town  of 
Monitor,  Or.,  and  its  vicinity  and  neighbor- 
hood. On  February  18,  1913,  the  last-named 
society  conveyed  the  1-acre  tract  to  the  trus- 
tees of  the  Monitor  Congregational  Church 
of  Marlon  county,  Or.,  with  the  provision 
that  "tUs  conveyance  1b  made  that  said 
premises  may  be  preserved  for,  and  devoted 
exclusively  to,  religious  purposes,  and  none 
other,  for  the  use  and  benefit  of  the  residents 
and  Inhabitants  of  the  town  of  Monitor,  Or,, 
and  Its  vicinity  and  neighborhood,  and  said 
premises  shall  be  forever  so  used,"  and  that. 
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if  the  premises  should  cease  to  be  so  used, 
the  same  should  thereupon  revert  to  the 
first  party.  Afterwards,  for  the  purpose  of 
raising  funds  with  which  to  IniproTe  the 
property  and  carry  Into  effect  the  purpose 
for  which  the  same  was  held,  the  trustees 
of  the  Congregational  Church  borrowed 
S400,  mortgaged  the  premises  to  the  Congre- 
gational Church  Building  Society,  to  secure 
such  sum,  and  expended  that  amount  In  im- 
proving the  property.  The  premises  are 
pow,  and  were  at  the  time  of  the  commence- 
ment of  this  suit,  being  \ised  for  church  and 
religious  purposes  excluslTely,  in  compliance 
with  the  agreement  between  Shuck  and  the 
Monitor  Christian  Church.  This  suit  was 
brou^t  by  the  plaintiff  to  enjoin  the  defend- 
ants from  breaking  and  entering  the  prem- 
ises, cutting  down  or  destroying  trees  or 
timber  thereon,  and  for  damages. 

E.  P.  Morcom,  of  Woodbum,  for  appellant. 
H.  S.  Wilson,  of  Portland  (Huntington  & 
Wilson,  of  Portland,  on  the  brief),  for  re- 
spondents. 

BEAN,- J.  (after  stating  the  facts  as  above), 
[t]  It  is  the  contention  of  the  plaintiff  that, 
because  the  trustees  of  the  Monitor  Christian 
Church  transferred  the  1-acre  tract  to  the 
Congregational  Missionary  Board  of  Or^on 
vrltbout  an  order  from  the  circuit  court  that 
entered  the  decree,  the  title  of  the  trustees 
terminated,  and  the  property  reverted  to  the 
original  grantor  Sbndc;  and  that,  by  rea- 
son of  the  latter's  deed  to  Nelson,  the  title 
passed  to  the  plalntlfl.  nie  transfer  of  the 
premises  by  the  trustees  of  the  Monitor 
Christian  Church  was  made  with  ttie  volun- 
tary consoit  of  the  membeiB  of  that  scodety, 
who  were  the  beneficiaries,  nils  transfer 
was  apparaitly  necessary  to  carry  out  the 
purposes  of  the  trust  and  provide  a  suitable 
baildlDg  upon  the  land  to  be  used  for  the 
purposes  of  religions  wordiip.  The  result' 
was  that  the  property  has  ever  since  been 
used  ezelnslvely  for  such  purposes;  there- 
fore such  a  conveyance  was  a  proper  per- 
formance of  the  trust,  and  not  a  breach 
thereof.  89  Oyc;  846.  Tlie  conveyance  by 
the  trustees  of  the  Monitor  Christian  Church 
witli  the  consent  and  approbation  of  the  bene- 
fidailea,  who  are  the  members  of  that 
cihnich,  passed  a  good  title  and  concluded  the 
beneficiaries,  as  well  as  the  settlor  of  the 
trust.   89  C^c.  S6S,  c  861. 

[2]  The  ma]0Tlfy  of  the  members  or  cor- 
porators of  a  rell^ous  society  or  corporation 
may  direct  or  control  the  disposition  of  its 
property.  34  Oyc  pp.  11S8,  b,  1160  <2);  Al- 
bany College  V.  MoDtdth,  64  Or.  856, 180  Pac. 
633. 

[S]  A  grantee  of  trust  propett^,  with  no- 


tice of  the  trust,  takes  it  subject  to  the  trust 
and  holds  it  for  the  purposes  of  the  trust. 
39  Cyc.  373  (b);  Sharp  v.  Goodwin,  51  Cal. 
219;  2  Pom.  Eg.  Jur.  621;  Amberson  v.  John- 
son, 127  Ala.  490,  29  South.  176.  Hierefore 
the  Congr^ational  Missionary  Board  of  Ore- 
gon and  its  grantee,  the  Monitor  Congrega* 
tlonal  Church,  took  the  real  estate  conveyed 
subject  to  the  trust,  and  held  it  for  the  pur- 
poses  of  such  trust  Should  it  be  found  that 
the  trust  is  being  violated  or  the  land  used 
for  purposes  other  than  those  contemplated 
by  the  grant,  even  then  the  title  would  not 
revert  to  the  original  grantor.  Chapman  v. 
Wilbur,  4  Or.  362 ;  Baley  v.  Umatilla  Coun- 
ty, 15  Or.  172,  13  Pac.  890,  3  Am.  St.  Rep. 
142 ;  Albany  College  v.  Monteith,  supra. 

By  the  decree  of  August  14,  1903,  the 
plaintiffs  title  or  interest  in  the  1-aere  tract 
was  terminated,  and  he  was  perpetually  en- 
joined from  interfering  with  or  disturbing 
the  members  of  the  (diurch.  The  circuit 
court  of  Marion  county  did  not  create,  but 
simply  recognized,  a  trust,  and  the  trustees 
of  the  Christian  Church  were  agents  of  the 
society,  and  not  agents  or  officers  of  the 
court  It  Is  not  contended  that  the  transfer 
from  the  Christian  Church  to  the  Congrega- 
tional Missionary  Board,  or  from  the  lalter 
to  the  Congregational  Church  of  Monitor, 
was  a  violation  of  any  trust,  or  that  the  use 
of  the  proper^  by  these  grantees  is  incon- 
sistent with  the  design  of  the  original  gran- 
tors. The  record  shows  that  the  property  Is 
still  being  used  for  religious  purposes  for 
the  use  and  benefit  of  that  community.  This 
Is  what  was  evidently  contemplated  by 
Shuck,  the  original  grantor.  If  the  mortgage 
referred  to  should  be  foreclosed,  it  is  obvious 
that  the  purchaser  would  take  only  the  in- 
terest which  the  mortgagor  had,  and  the 
property  would  still  be  held  for  (diurdi  and 
religious  purposes  as  heretofore. 

[4]  The  plaintiff  is  not  shown  to  be  a  mem- 
ber of  either,  of  the  church  organiEations 
mentioned,  and  hence  not  In  a  position  to 
question  the  act  of  any  of  these  societies  In 
the  matter  of  conveying  Its  property.  We 
find  in  34  Cyc.  1172,  note  88,  the  following: 

"A  nonmember  of  the  church  or  society  can- 
not maintain  an  action  to  regulate  the  use  of 
the  church  property,  even  though  he  was  one 
of  the  orifdnal  grantors  or  was  formerly  a  mem- 
ber     the  society." 

In  39  Cyc.  302,  it  Is  stated  that  beneficia- 
ries are  generally  the  only  persons  entitled 
to  attack  the  validity  of  a  sale  by  trustees ; 
third  persons  having  no  such  right 

The  decree  of  the  circuit  court  Is  thwe> 
fore  affirmed. 

McBRIDB.  a  J.,  and  HOOBB  and  BUR- 
NBIT,  JJ.,  concur. 
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WILLIAMS  r.  NBLSON.   (No.  2679.) 
(Snpnme  Coart  of  Utah.    Dec.  11,  1914.) 

1.  LiiaTATioN  OF  Actions  (J  130*)— New  Ac- 
tion afteb  DiSMISSAIm 

Under  Comp.  Laws  1907,  $  2893,  providing 
that  if  any  action  be  commenced  within  due 
time,  and  U  plaintiff  fail  in  such  action  other- 
wise than  QpoD  the  merits,  be  may  commence 
a  new  action  within  one  year  thereafter,  where 
a  nonsuit  is  granted  the  action  fails  otherwise 
than  opon  the  merits,  and  the  reason  for  which 
the  nouaoit  is  ^nted  is  immaterial. 

[Ed.  Note.— For  other  cases,  see  Limitatlcn  of 
Actiops,  Cent  Dig.  {|  539,  US,  653-666;  Dec 
DiK.  1 130.*] 

2.  Pleadikq  (i  53*)  —  Sepabate  Counts  — 
"Cause  op  action." 

Under  the  code  system  of  pleading,  where 
there  is  but  one  promise,  agreement,  obligation, 
or  imposed  duty,  there  la  but  one  primary  right, 
one  primary  duty,  and  one  delict,  and  these 
three  combined  constitate  one  "caose  of  action" ; 
•nd  though  the  pleader  states  the  facts  in  dif- 
ferent ways  because  of  a  doubt  as  to  the  gromd 
upon  which  he  will  be  entitled  to  judgment,  or 
a  donbt  as  to  the  facts  which  the  evidence  In 
tb«  poesesaion  and  onder  the  control  of  his  ad- 
Tersai7  may  develop,  this  constitutes  a  dupli- 
cate statement  of  one  right  of  action,  and  these 
different  statements  are  not  separate  causes  of 
action. 

[Ed.  Note.— For  otber  cases,  see  Pleading, 
Cent.  Dig.  H  114-117;  Dec  Dig.  f  63.* 

For  other  definitions  see  Woida  and  Phrases, 
First  and  Second  Series,  Canse  of  Action.] 

3.  Pleading  ($  369*) —Sepabate  Counts — 
EuicnoN. 

Where  plaintiff  states  his  caose  of  action 
in  differrat  wars  because  of  a  doubt  as  to  the 
ground  upon  wnich  he  will  be  entitled  to  judg- 
ment, or  a  doubt  as  to  the  facta  which  the  evi- 
dence may  establish.  It  is  error  to  require  him 
to  elect  upon  which  count  he  will  rely  for  a 
recovery,  and  the  complaint  ahould  be  consider- 
ed in  its  entirety,  the  evidence  applied  to  tiie 
whole  pleading,  and  such  relief  granted  aa  the 
pleadings  support  and  the  e^^iee  Jaati6es.t 

[Ed.  Note.— For  other  eases,  see  Plea^ng, 
Cent.  Dig.  IS  1199-1200 ;  DecTblg.  |  8ae^^^^ 

4.  Bbokebs  (I  82*)  —  AonoNB  tob  Coii]cu> 
BioNS— Issues,  Pboof,  and  Vabiance. 

A  complaint  alleged  that  defendant  employ- 
ed plaintiff  to  sell  certain  mining  claims,  and 
agned  to  pay  plaintiff  a  commission  of  10  per 
ooit  for  the  aale  thereof,  when  the  aale  was 
made,  and  that  such  claims  were  sold  through 
plaintiff's  efforts.  It  was  then  alleged,  as  a 
so-called  second  cause  of  action,  that  defendant 
employed  plaintiff  to  assist  him  in  selling  such 
mining  properties,  and  to  do  and  perform  serv- 
ices for  defendant  in  finding  a  pnrchaser;  and 
that  defendant  agreed  to  pay  plaintiff  tor  such 
■ervieea  10  per  cent  of  the  price  for  which  the 
property  might  be  sold,  whether  tiie  sale  was 
made  through  defendant's  efforts,  or  the  efforts 
of  plaintiff,  or  the  Joint  efforts  and 'labors  of 
both.  It  was  contended  that  the  first  cause  of 
action  relied  upon  an  express  promise,  and  the 
second  upon  an  implied  promise.  Plaintiff  tes- 
tified that  he  had  at  one  time  been  interested  in 
the  mining  claims  in  gueBtlon ;  that  defendant 
asked  him  to  help  to  sell  them,  stating  that  he 
could  be  reimbursed  partiy  for  what  he  bad  lost 
on  the  claims;  that  they  would  try  and  sell 
them  and  if  they  were  successful  he  would  give 
'plaintiff  a  commission,  and  that  whenever  the 
property  was  sold  he  would  pay  10  per  cent 
commission  for  whatever  services  plaintiff  had 
rendered;  and  that  he  performed  services  in 
bringing  about  a  sale.  Held,  that  there  was,  in 
legal  dfect,  no  sabstantial  difference  between 


the  two  so-called  canses  of  action,  and  the  evi- 
dence was  admissible  and  justified  a  recovery 
under  either  count,  it  being  immaterial  so  far 
as  plaintiff's  right  to  compensation  was  con- 
cerned, whether  it  was  termed  a  commission  or 
compen8ation.tt 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  SI  101-103 ;  Dec  Dig.  S  82.*] 

6.  Action  (g  38*)— Joindeb. 

Parties  may  incorporate  into  one  contract 
as  many  conditions  and  promises  aa  they  may 
desire,  and  may  declare  upon  and  enforce  all 
such  conditions  in  one  cause  of  action,  unless 
they  are  so  repugnant  as  to  destroy  each  other. 
_  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  U  649,  666;  Dee.  Dig.  |  38.*] 

e.  Limitation  of  Actions  (8  ISO*)— New  Ac- 
tion Afteb  Dishissal.  of  Fobubb  Action. 
A  complaint  in  an  action  in  which  a  non- 
suit was  granted,  and  which  was  commenced  be- 
fore the  action  was  barred  by  limitations,  alleged 
that  defendant  einployed  plaintiff  to  sell  certain 
mining  claims,  ana  agreed  to  pay  him  a  commis- 
sion of  10  per  cent,  on  the  selling  price,  and 
that  a  sale  was  brought  about  by  plaintiff.  The 
complaint  1°  an  action  commenced  within  one 
year  after  the  granting  of  the  nonsuit,  alleged 
that  defendant  employed  plaintiff  to  assist  him 
in  selling  such  mining  claims  and  to  perform 
services  in  finding  a  purchaser,  and  agreed  to 
pay  plaintiff  for  such  services  10  per  cent  of 
the  selling  price  when  the  sale  was  made,  wheth- 
er made  through  the  efforts  of  plaintiff  or  de- 
fendant, or  by  the  joint  efforts  and  labors  of 
both.  Held,  that  the  causes  of  action  in  both 
complainta  were  the  same;  and  hence  the  sec- 
ond action  was  not  barred  by  limitations,  under 
Comp.  Laws  1907,  i  2893. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  H  639,  645.  563-W;  Dec 

Dig.  liso.*]        "  '"^ 

Appeal  from  District  Court,  Salt  Lake 
Countr;  Geo.  G.  Armstrong,  Jndge. 

Action  by  D.  J.  Williams  against  Joseph 
Nelson.  From  a  JnOgment  for  defendant, 
plaintiff  appeala  Bevened  and  remanded, 
with  directions. 

Chris  Mattiison,  of  Salt  Lake  City,  for  ap- 
pellant Young,  Snow,  Ashton  &  Youn^  of 
Salt  lake  City*  tor  respondent 

FBICK,  J.  The  plaintiff  eommeooed  this 
action  to  recover  a  commlsaion  or  compensa- 
tion tot  services  rendered  iHilch  be  allies 
resulted  in  the  aale  of  cratain  mining  prop* 
erty  owned  by  the  defendant  The  conuilaint 
contains  what  is  contended  cmstitutes  three 
"canses  of  action.**  in  the  so^lled  first 
cause  of  action,  it  is  in  substance  alle«^ 
that  on  April  23,  1903,  the  defendant  was 
the  owner  of  certain  mining  claims  located  In 
Salt  Lake  oonnty,  folly  descriUng  them; 
that  on  or  about  the  80th  day  of  April,  1908, 
the  defendant  employed  the  plaintiff  to  sell 
said  mining  dalms  "and  agreed  to  pay  the 
plaintiff  a  commission  of  10  per  cent  for  the 
sale  ttaereor'— that  Is.  10  jjm  cent  of  the 
sale  price,  which  *'was  to  be  paid  to  this 
plaintiff  by  the  defendant  when  said  sale  was 
mad^;  that  pursuant  to  said  agreonent  the 
plaintiff  eihowed  said  property  to  prosiwctiira 
purchasers,  and,r  at  times  opened  negotiations 
wltb  differoit  parties  for  the  sale  thereot 


•For  other  esMS  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
t  Obomdoifsr  t.  Morsr,  10  Utah,  t».  H  Pse.  1102.     ft  Casady  t.  Casady,  n  Utah,  SH,  88  Pae.  81. 
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Wluit  wu  done  bt  that  ng^rd  by  plalntlir 
la  folly  set  fortb.  It  Is  fiuther  alleged  "tMt 
by  reason  of  plaintiff's  coutlnnDOB  efforts, 
explanations,  lUnBtratioiis,  and  representa- 
tlons  to  JosL  B.  Edmunds  of  the  advantages 
and  TBlues  of  said  mining  property,  the  said 
Job.  B.  Bdmunds  did,  on  the  Bth  day  of  De- 
cember, 1906,  pay  to  JoBepb  Nelson  (the  de- 
fendant) the  sum  of  $50,000,  and  did  there- 
with purchase  from  the  defoidant  all  of  said 
mining  property."  It  Is  farther  alleged  "Oiat 
said  mining  property  was  sold  through  the 
efforts  of  plaintiff,  and  that  said  plaintiff 
was  the  procuring  cause  of  said  sale."  It 
Is  then  i^eged  that  10  per  cent  Is  Uie  regular 
commission,  and  "that  ndalntUTs  services  ren- 
dered during  and  between  the  dates  named 
In  reference  to  the  sale  of  this  property  were 
reasonaUy  worth  $5,000,  and  that  10  per 
cent  of  the  sale  price  Is  Justly  doe  and  ow- 
ing to  the  plaintiff  in  this  action."  It  la 
then  alleged  tliat  payment  of  said  commission 
was  demanded  and  refused.  For  the  purpose 
of  avoiding  the  plea  that  the  action  was 
barred,  it  was  also  alleged,  in  appropriate 
terms,  that  a  prior  action  upon  the  same 
cause  of  action  had  been  timely  commenced 
but  bad  failed  otherwise  than  upon  the  mer- 
its. Judgment  for  $5,000  was  prayed  for  In 
the  first  alleged  cause  of  action.  The  plain- 
tiff then  proceeded  to  state  what  Is  termed  a 
second  cause  of  action,  in  wblcb  the  dates 
respecting  the  employment,  the  owoershlp, 
and  description  of  the  mining  claims  are  pre- 
cisely as  alleged  In  the  first  cause  of  action. 
The  only  difference  between  the  so-called 
first  and  second  causes  of  action  Is  that  In 
the  alleged  second  cause  of  action  It  is  stat- 
ed that  the  defendant  employed  the  plaintiff 
"to  assist  the  defendant  in  selling  the  mining 
properties  mentioned  herein  and  to  do  and 
perform  services  for  the  defendant  In  finding 
a  purchaser  therefor,  and  tbe  defendant 
agreed  to  pay  the  plalatlff  for  said  services 
10  per  cent,  of  the  price  for  which  said  prop- 
erty might  be  sold,"  which  10  per  cent,  it  is 
alleged,  was  payable  when  the  sale  was 
made,  "whether  said  sale  was  perfected 
through  the  efforts  of  this  plaintiff  alone,  or 
through  the  efforts  of  the  defendant,  or 
whether  said  sale  was  perfected  by  the  Joint 
efforts  and  labors  of  both  plaintiff  and  de- 
fendant." What  plaintiff  did  by  way  of 
procuring  a  purchaser  for  said  mining  claims 
Is  agnln  fully  set  forth,  and  the  date  of  the 
sale,  the  amount  of  tbe  purchase  price,  and 
the  person  to  whom  sold  are  alleged  In  sub- 
stantially tbe  same  terms  as  In  the  alleged 
first  cause  of  action.  The  bringing  of  a  prior 
action  is  also  again  stated,  and  Judgment 
prayed  for  the  snme  as  in  the  preceding 
cause  of  action.  Practically  the  same  allega- 
tions are  again  repeated  In  what  is  denomi- 
nated a  third  cause  of  action.  To  these 
several  causes  the  defendant  filed  an  answer 
In  wUch  he  admitted  that  he  was  the  owner 
of  the  mining  dalma  at  the  date  alleged,  and 


denied  generally  all  other  altegatl<HU  of  the 
complaint  He  also  averred  that  the  alleged 
causes  of  action  were  barred.  ▲  separate 
answer  was  directed  to  each  one  of  the  al- 
leged causes  of  action. 

Tbe  case  was  tried  to  the  court  without  a 
Jury.  Plaintiff,  In  substance,  testified  that  he 
was  well  acquainted  with  the  mining  datms 
In  question ;  that  at  aaa  time  he  wu  a  stock- 
holder In  a  coxporatlon  which  owned  them; 
that  in  April,  180S,  he  had  a  converaatloa 
with  tbe  deiSsidant;  that  the  defoidant  thea 
stated  to  the  lAalntiff  Utat  he,  the  defmdant, 
was  not  familiar  with  the  mining  business 
and  wanted  plaintiff  to  help  sell  the  mining 
claims  In  question  and  get  them  off  defend- 
ant's hands;  that  the  defendant,  addressing 
plaintiff,  said,  "You  have  lost,  of  course,  on  it 
[the  mining  clalmsl,  and  you  can  be  reim- 
bursed partly  by  helping  me  sell  this  prop- 
erty, and  now,"  he  said  to  mi^  "Dave,  will 
you  take  hold  of  it  and  do  the  best  yon  can, 
and  we  will  both  try  and  sell  1^  and.  If  buc> 
cessful,  I  am  going  to  give  yon  a  commission, 
I  wlU  pay  you  a  reasonable  commission." 
Tbe  witness  further  testified  that  the  defend- 
ant, in  substanoe,  said  to  blm  that  whoever 
the  property  was  sold  the  plaintiff  would 
be  paid  10  per  cent  commission  out  of  the 
property  for  whatever  services  be  rendered. 
"He  [meaning  defendant]  stated  It  this  way: 
That  he  wanted  me  to  help  him  in  various 
ways,  and  I  would  get  nothing  for  my  serv- 
ices until  the  property  was  sold."  The  wit- 
ness said  that  he  bad  several  conversations 
with  the  defendant  from  time  to  time  In 
which  the  latter  substantially  made  the  same 
promises  and  statements  as  we  have  Just  out- 
lined. He  further  testified  that,  pursuant  to 
,  these  conversations,  he  made  efforts  to  Bell 
the  property,  and,  for  that  purpose,  showed 
it  to  various  prospective  purchasers  by  tak- 
ing them  to  and  over  the  property ;  that  he 
In  particular  labored  with  Jos.  E.  Edmunda 
to  purchase  tbe  same,  who  thereafter  pur^ 
chased  it  from  tbe  defendant  Tbe  plaintiff 
stated  In  detail  what  be  did  In  order  to  bring 
about  the  sale.  Plaintiff's  statements  were, 
to  some  extent  at  least  supported  by  another 
witness,  who  testified  that  he  and  a  Mr. 
Evans  were  prospective  purchasers;  that  the 
defendant  Introduced  the  witness  to  the 
plaintiff,  and  that  he  "gave  me  the  Impres- 
sion" that  the  plaintiff  was  acting  as  defend- 
ant's agent  in  selling  the  property;  that  the 
defendant  said  that  plaintiff  would  show  the 
property  to  the  witness,  and  the  plaintiff 
did  take  the  witness  and  Mr.  Evans  to  the 
property  and  showed  it  to  them;  that  terms 
of  sale  were  discussed  by  the  parties,  but 
they  could  not  agree  upon  a  price.  The  plain- 
tiff introduced  In  evidence  a  warranty  deed* 
for  the  mining  claims  in  question  from  the 
defendant  and  wife  to  Jos.  E.  Edmunds 
which  was  executed  December  6, 1906,  and  In 
which  the  eziwessed  consideration  was  $50.- 
OOOl  Plalntlfl  also  testified  that  before  tning^ 
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lug  the  action  he  had  demanded  the  commia- 
sicm  froiD  the  defendant,  and  tnat  the  latter 
refused  to  pay  the  same.  The  complaint  In 
tbe  prior  action  was  also  introduced  In  evi- 
dence. 

In  sabstance  the  foregoing  is  all  tbe  evi- 
dence that  was  produced.  When  the  plain- 
tiff rested,  defendant's  counsel  moved  the 
court  to  require  plalntlft  to  elect  on  which 
"cause  of  action"  he  would  rely  for  a  re- 
covery. Plaintiff's  counsel  objected  to  this, 
bat  was  compelled  to  elect,  and  did  elect  to 
stand  upon  what  Is  termed  the  second  cause 
of  action  In  tbe  complaint  When  counsel 
had  elected  to  stand  on  tbe  second  cause 
of  action,  counsel  for  defendant  moved  for 
□onsult,  upon  the  ground  that  it  was  made 
to  appear  that  the  cause  of  action  npon 
which  plaintiff  had  elected  to  stand  was  bar- 
red by  the  statute  of  limitations.  Counsel 
for  defendant  contended,  and  now  contends, 
that  the  second  cause  of  action  in  the  com- 
plaint was  not  saved  by  the  prior  action,  for 
the  reason  that  It  Is  a  separate  and  distinct 
cause  of  action,  and  is  different  in  its  nature 
aud  legal  effect  from  tbe  cause  of  action 
which  was  set  forth  In  the  prior  action. 

[1]  We  have  a  statute  (Gomp.  Laws  1907, 
I  ZSSSi,  which,  in  effect,  provides  that  If  an 
action  la  commenced  In  due  time,  and 
the  plaintiff  "fall  In  said  action  or 
upon  a  cause  of  action  otherwise  than 
upon  the  merits,"  and  the  time  within 
wUdi  an  action  can  be  ocmunenced  has  ex- 
pired, tbe  plaintiff  may,  neverthetess,  bring 
a  new  action  within  one  year  after  the  fail- 
ure of  his  actitm.  The  allegations  of  tbe 
complaint  in  the  prior  action  are  substan- 
tially the  same  as  those  contained  in  ^at  is 
called  the  first  cause  of  action  in  the  present 
complaint  The  prior  action  tailed  otherwise 
than  upon  the  merits  for  the  reason  that  the 
court  sustained  a  motion  for  uMisult  Uhder 
oar  statute  the  reason  for  which  a  motion 
for  nonsuit  may  be  granted  is  not  material. 
Plaintiff's  counsel  insists  that  the  court  erred 
in  compelling  an  election.  In  sustaining  the 
motion  for  n<nisnit,  and  in  entering  Judg- 
ment dismissing  the  complaint 

[2, 1]  We  are  ot  the  t^idon  that  all  three 
assignments  are  well  founded.  If  anything 
was  attempted  to  he  eettled  by  tba  adt^on 
of  code  pleading.  It  was  to  do  away  with  the 
practice  of  separating  a  alDglfi  transaction 
into  aereral  different  causes  of  action ;  that 
is,  if  there  Is  but  one  promise,  agTeement, 
obligation,  or  imposed  duty,  etc.,  then,  under 
tbe  Code,  tbece  is,  and  can  be,  but  one  pri- 
mary right  on  the  part  of  the  plaintiff,  one 
primary  duty  on  the  part  of  the  defendant, 
and  one  delict,  and  these  three  omnbined  con- 
stitute the  cause  of  aetton.  The  facts  con- 
stituting tJie  right  the  duty,  and  the  delict, 
when  Bopplemented  by  the  amount  or  extent 
of  the  injury  or  damages  claimed,  are  re- 
quired to  be  stated  In  dear  and  concise  lan- 
goace,  and  only  the  operative  facta,  as  dia- 


tlngulshed  from  the  evidentiary  facts  and 
conclusions,  must  be  stated.  The  pleader  Is 
not  required  to  follow  any  particular  form  or 
special  theory  in  stating  the  facts,  and,  If  the 
facts  stated  entitle  the  plaintiff  to  any  re- 
lief under  the  substantive  law,  then  he  has 
stated  what  Is  termed  a  good  cause  of  actioo, 
and  the  court  must  enter  Judgment  in  his 
favor  so  fair  as  any  attack  upon  the  substan- 
tial sufficiency  of  the  pleading  is  concerned. 
It  Is,  however,  also  well  settled  that  In  case 
there  is  but  one  right  of  recovery,  but  there 
is,  nevertheless,,  substantial  doubt  In  the 
mind  of  the  pleader  with  regard  to  whether 
he  will  be  entitied  to  judgment  "upon  one 
ground  or  upon  another,"  or  where  it  is  un- 
certain just  what  the  evidence  which  is  in 
the  possession  and  under  the  control  of  his 
adversary  may  develop,  tbe  pleader  may, 
nevertheless,  state  the  facts  constituting  his 
right  of  recovery  in  different  ways.  This, 
under  the  code  system,  Is  denooilnated  a  "du- 
plicate statement  of  one  right  of  action," 
and,  by  some  writers  and  courts,  the  dual 
statements  are  still  denocolnated  separate 
causes  of  action.  To  call  such  statements 
different  causes  of  action,  to  our  minds,  is, 
however,  illogical,  not  well  considered,  and 
is  contrary  to  the  true  spirit  of  the  Code, 
since  one  right  of  recovery,  under  the  Code, 
Is  but  a  single  cause  of  action.  It  is,  how- 
ever, not  very  material  what  a  duplicate 
statement  of  but  one  right  of  recovery  is  call- 
ed so  long  as  the  rl^t  to  make  such  state- 
ment and  the  right  of  recovery  are  not  car^ 
tailed  or  denied,  as  was  done  in  the  case  at 
bar.  This  court  is  firmly  committed  to  the 
doctrine  respecting  the  right  of  winking  dupli- 
cate statements.  In  Obomdorfer  t.  Moyer, 
30  Utah,  S25,  84  Pac.  U02,  tbe  doctrine  is 
stated  in  the  headnote  in  tbe  following 
words: 

"Where  a  complaint  containa  two  counts,  one 
on  an  open  account  and  the  other  on  an  ac- 
count stated,  for  the  same  cause  of  action,  a 
motion  to  elect  between  the  counts  waa  properly 
denied ;  the  rule  being  that  when  a  plaintiff  has 
*  *  *  a  single  cause  of  action,  and  there  ia 
some  UDcertainty  as  to  which  be  will  be  able 
to  establish,  he  may  set  forth  his  claim  in  dif- 
ferent counts  80  as  to  Include  every  ground  he 
may  have  for  recovery." 

In  addition  to  the  cases  there  cited,  see 
Wlllard  V,  Carrlgan,  8  Aria.  70,  68  Pac. 
B38;  Blrdseye  Smith,  82  Barb.  (N.  Y.) 
217;  Backer  v.  Hall.  lOfl  Cal.  425,  88  Pac. 
962;  Sussdorff  t.  Schmidt,  65  N.  Y.  819; 
Clark  v.  Allen,  125  Cal.  276.  57  Pac.  985; 
Fhillipa  on  Code  Pleading,  {  207. 

If,  therefore,  a  pleader  may  make  a  dupli- 
cate statement  of  bis  right  to  recover  Judg- 
ment It  Is  a  plain  and  palpable  Invasion,  and 
may  be  a  denial,  of  the  ri^t  to  require  bim 
to  elect  upon  which  statement  be  will  stand. 
Instances  where  duplicate  statements  are 
required  rarely  arise,  but  the  fact  that  such 
Is  the  case  should  not  affect  tbe  right  to  make 
them  when  the  occasion  arises.  The  com- 
plaint under  such  circumstances,  must  be 
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consldend  In  Its  ratlretr,  and  the  eTidence 
adduced  must  be  appUel  to  Oie  whole  plead- 
ing and  the  court  mast  grant  such  reUet  as 
the  pleadings  support  and  the  evidence  Jns- 
tlfles.  In  tblB  case  the  court,  however,  ened 
In  compelling  an  election  for  another  reason. 

[4-1]  In  truth  and  in  fact  the  allegations 
contained  In  the  so-called  first  cause  of  ac- 
tion were  suffldent  to  admit  all  the  erldence 
that  was  iwodnced  and  offered  by  the  plaln- 
ttfl.  That  such  Is  the  law  Is  concludvely  set- 
tled by  what  Is  said  in  Casady  t.  Casady,  31 
Utah,  S94,  88  Pac.  S2.  The  contention  that 
because  the  plaintlfl  alleged  In  the  so-called 
first  cause  of  action  that  the  defendant  "em* 
ployed  this  plaintiff  to  sell  for  defendant  said 
mining  property,  and  agreed  to  pay  plaintiff 
a  comml^on  of  10  per  cent,"  and  that  In  the 
so-called  second  cause  of  action  he  alleged 
that  the  "defendant  employed  the  plaintiff  to 
assist  the  defendant  In  selling  the  min- 
ing properties,  •  •  *  and  the  defteodant 
agreed  to  pay  plaintiff  for  said  services  10 
per  cent  of  the  price  for  whlCh  said  property 
might  be  sold,"  thereby  the  plaintiff  relied 
upon  an  express  promise  to  pay  a  commlsslim 
in  the  first  and  upon  an  implied  one  in  the 
second  cause  of  action,  is  in  our  judgment, 
without  any  merit  whatevra.  We  confess 
«ur  utter  Inability  to  understand  why  all 
that  the  plaintiff  testified  to  was  agreed  upon 
could  not  properly  be  induded  In  one  agree- 
ment We  an  not  aware  of  any  law  which 
prevents  parties  from  incorporating  Into  one 
agreement  as  many  conditions  and  promises 
as  Ihey  may  desire,  and,  so  fiir  as  we  know, 
there  Is  no  rule  of  practice  or  procedure  that 
denies  them  the  right  to  declare  upon  and 
raforce  all  of  Uie  conditions  contained  in 
such  agreement  in  one  cause  of  action.  Of 
course,  if  tlie  conditions  shonld  be  so  repug- 
nant as  to  destroy  each  other  they  might  not 
be  enforceable.  There  are,  however,  no  re- 
pugnant provisions  in  the  agreement  In  ques- 
tion here.  The  defendant  certainly  could 
agree  to  compensate  the  plaintiff  for  any 
services  he  might  render  in  finding  a  pur- 
chaser for  the  property.  It  would  seem  that, 
under  the  agreement  as  pleaded  and  testified 
to  by  the  plaintiff,  the  defendant  purposely 
left  open  the  question  of  price  and  terms  un- 
til some  one  who  was  willing  to  purchase  for 
some  satisfactory  price  and  terms  shonld 
be  found.  The  plaintiff  mi^ht  then  offer  to 
sell  the  property  to  some  one  at  a  price  and 
upon  terms  to  be  ratified  by  the  defendant 
or  the  purchaser  might  directly  deal  with  the 
defmdant  In  either  event  under  the  torus 
ot  the  agreement  the  plaintiff  would  be  en- 
titled to  compensation,  and  it  is  wholly  im- 
material whether  it  Is  termed  a  commission 
or  compensation.  All  of  the  foregoing  facts 
are  sufficiently  pleaded  in  the  so-called  first 
cause  of  action,  and  such  was  likewise  the 
case  In  the  second  cause  of  action.  In  fact 
there  was  but  one  agreement  and  one  cause 
of  action  set  forth  In  the  complaint,  and,  while 


a  dupUcato  statement  of  the  same  ri^t  of 
action  was  attempted,  the  facts  and  drcum- 
stances  oi  ibis  case  nMtlier  authorised  nor 
required  a  duplicate  stetement  It  is  there- 
fore quite  clear  that  as  the  evidence  now 
stands,  all  of  which  is  without  conflict  in 
fact  is  conceded  to  be  true  by  the  motion,  the 
plaintiff  is  entitled  to  findings  and  judgment 
in  his  favor  upon  the  so-called  first  cause  of 
action.  That  sudi  is  the  law  the  authorities 
leave  no  room  for  doubt  See  Hoadley  v. 
Savings  Bank,  71  Conn.  BOO,  ^  AtL  667,  44  U 
B.  A.  321,  wh»ev  in  a  note,  the  cases  upon 
the  subject  are  collated  by  the  annotator. 
See,  also,  as  bearing  upcm  the  question,  Bal* 
ston  V.  Kohl's  Adm'r.  30  Ohio  St  02;  Backer 
V.  Hall,  supra;  Sussdorff  v.  Schnddt,  supra; 
Clark  T.  Allen,  supra.  Tbla  would,  however, 
also  be  true  even  tbou^  plaintiff  were  lim- 
ited to  tile  allegations  of  the  so-called  seomd 
cause  of  action,  since,  in  legal  effect  there 
is  no  substantial  difference  between  the  two 
so-called  causes  of  action.  From  this  it  also 
follows  that  the  cause  of  action  is  not  barred, 
as  was  held  by  the  court  There  Is  no  con- 
tention that  upon  the  face  of  the  pleadings 
at  least  the  prior  action  was  not  commenced 
in  time,  nor  that  the  presmt  one  was  not 
commenced  within  the  time  required  by  the 
statute  we  have  referred  ta 

The  court  therefore,  erred  In  requiring  the 
plaintiff  to  dect;  In  holding  that  the  allied 
causes  of  action  contained  separate  and  dis- 
tinct rlghte  of  action;  that  there  was  a  va- 
riance between  the  allc^tlons  in  the  so-called 
first  cause  of  action  and  the  evidence  ad- 
duced; and  in  holding  that  by  reason  of  the 
election,  idaintlff's  right  to  recover  was  bar- 
red. The  judgment  is  reversed,  and  the 
cause  remanded  to  the  district  court  of  Salt 
Lake  county  with  directions  to  grant  a  new 
trial,  and.  to  proceed  with  the  case  in  accord- 
ance with  the  views  herein  expressed.  Ap- 
pellant to  recover  costs. 

McCABTY,  a  J.,  and  8TRAUP,  J.,  concur- 
ring. 


COMMERCIAL  NAT.  BANK  OF  SAI/T 
LAKE  CITY  et  «L  v.  BRINTON  et  al. 
(No.  2460.) 

(Supreme  Court  of  Utah.    Aug.  11,  1914.  On 
Application  for  Rehearing.  Jan.  2, 1916.) 

1.  Partnebship  (8  296*)— Actions— EviDKifOE 
—Dissolution.  ,      ,    -  ^  * 

In  an  action  on  a  note  and  deed  of  trust 
given  to  secure  a  partnership  debt,  evidence 
held  to  show  the  dissolution  of  the  partnership 
before  the  obligations  matured. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  IS  662,  663,  606-678;  Dec.  Dig.  I 
296.*] 

2.  Banks  and  Banking  (S  134*)— Deposits- 
Application  TO  DEHlTa. 

Where  a  bank  appHM  a  debtor's  balance  to 
the  payment  of  notes  before  they  matured,  and 
marked  such  notes  paid,  delivering  them  to  the 
debtor,  tiiey  were  paid  and  discharged ;  the  net 
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of  the  bank  b«iiig  In  aeoordanee  with  the  joadee- 
standisg  of  the  partias. 

[Ed.  Note.— £\>r  otber  caaei.  lee  Banks  and 
Banking,  Cent  Dig.  H  81^-874;  Dec.  Dig.  I 
134.*3 

3.  Partnebship  (t  286*)— DiBSOLUHOir— E*- 

RCr  OF. 

To  procare  capital,  one  member  of  a  part- 
nership executed  a  deed  of  trust  to  a  bank  to 
secure  specified  advances.  Thereafter  the  part- 
nership was  diasolved,  and  snbBeguently  firm 
notes  for  the  advances  were  paid  out  ot  part- 
nership funds  deposited  with  the  bank  by  the 
remaining  partner.  HeU  that  having  been 
paid,  the  remaining  partner  could  not  renew  tbe 
obligations ;  the  deed  of  trost  making  no  provi- 
sion for  such  renewal  or  thnt  it  shoutd  secure 
any  except  tbe  stated  obl^ationa. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  §S  634.  645,  650;  Dec.  Dig.  S  285.*] 

On  Application  for  Rehearing. 

4.  MOBTGAffES  (5  319*)— Patmsnt^What  Con- 
BTiTUTKa— Evidence, 

In  an  action  on  a  mortgage  given  by  a  re- 
tiring partner  to  secure  firm  notes,  evidence 
held  to  show  that  the  notes,  which  were  mark- 
ed "Paid,"  were  discharged,  and  were  not  mere- 
ly canceled  upon  tbe  giving  of  renewal  notes. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  II  865-863,  876,  913,  1356.  1366; 
Dec  Dig,  I  319.»] 

C.  Mortgages  (j  298*)— Paykbnt— What  Con- 
flnruTEs. 

Before  retiring,  one  member  of  a  firm  gave 
a  mortgsge  to  a  bank  to  secure  firm  notes, 
hereafter  all  of  tbe  notes,  save  tbe  fifth,  were 
discbai^ed,  and  it  was  extended.  Meanwhile  the 
remaining  partner  procured  other  advances  from 
the  bank,  and  when  tbe  fifth  note  became  due 
tbe  amount  thereof  was  deducted  from  bis  bal- 
ance, and  tbe  note  marked  "Paid"  and  surren- 
dereo.  Held,  that  tbe  fifth  note  wsb  discharged, 
notwithstanding  at  the  time  of  the  transaction 
tbe  remaining  partner  was  indebted  to  the  bank 
in  an  amount  exceeding  his  balance,  and  that  he 
thereafter  incurred  other  indebtedness. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
^t^Dig.  H  83ft-8S4.  864,  871;  Dee.  Dig.  jj 

Appeal  from  District  Court,  Bait  Lake 
CooDty;  G.  W.  Morse,  Judge. 

Action  by  the  Commercial  National  Bank 
of  Salt  I^ke  City  and  another  against  David 
B.  BrlDton  and  others.  From  the  Judgment, 
plaintiffs  appeal  as  do  defendants.  AfiSrmed 
on  plaintiffs'  appeal,  and  reversed  and  re- 
manded, with  directions,  on  that  ot  defend- 
ants*. 

nils  la  an  action  on  a  promlasory  note 
dated  May  8,  IflOB,  for  915,000,  and  to  ft>re- 
doM  a  tmst  deed  given  on  real  estate  to  se- 
cnre  its  pajment 

Tlie  transactions  ont  ot  which  this  eon- 
troversy  aroa^  briefly  stated,  are:  In  the 
early  part  of  1906  (the  exact  date  la  not 
shown,  nor  Is  It  material))  H.  D.  Page,  of 
Boise,  Idaho,  and  David  B.  Bilnton,  of  Salt 
take  county,  Utah,  entered  Into  a  copart- 
nership to  contract  for  and  do  construction 
work  on  a  United  States  government  irrlga- 
Uoa  project,  known  as  the  Boise-Fayette 
project,  in  the  state  of  Idaho.  Tbe  partner- 
ship, doing  business  as  Page  &  Brinton,  ca- 


tena Into  a  contract  wltb  the  United  States 
goverxmient  to  do  Uie  construction  work  men- 
tioned. It  needed  money  to  carry  on  the  work 
and  to  pay  Its  running  expenses  until  pay- 
ments, *ln  tbe  form  of  United  States  treaatury 
warrants,  were  made  by  the  government  nn- 
der  the  terms  of  the  contract  and  as  the 
work  progressed.  Page  entered  into  negotia- 
tions with  the  plaintiff  bank  through  Its 
cashier.  H.  P.  Clark,  for  a  loan  of  ^15,000. 
The  bank  required  seciuity.  A  few  days 
thereafter  Page  and  Brinton  went  to  the 
bank  to  arrange  for  the  loan.  Claiic  made 
a  memorandum  of  Brlnton's  property  and 
designated  certain  pieces  of  real  estate  as 
satisfactory  security  for  a  loan  of  $16,000.  A 
note  for  that  amount  was  signed  by  David  B. 
Brinton  and  his  wife,  Susan  Brinton,  and 
by  Page  &  Brinton.  A  trust  deed  was  execut- 
ed by  the  Brintons  as  security  for  the  pay- 
ment of  the  note.  Clark,  a  witness  for  tbe 
bank,  testified  regarding  tbe  transaction  in 
part  as  follows: 

"When  it  came  to  fixing  up  the  loan,  Mr, 
Page  stated  that  he  would  not  need  all  tbe 
money  at  one  time.  He  wanted  to  have  the 
matter  arranged  so  that  the  interest  would  not 
begin  ontU  they  needed  the  money.  1  stated 
that  could  be  arranged  by  holding  the  Brinton 
$15,000  note  and  the  trust  deed  as  collateral 
security  and  executing  other  notes  to  tbe  bank 
in  different  denomiDations  which  could  be  used 
from  time  to  time  as  required.  Tbe  four  notes 
dated  May  4th  and  tbe  note  dated  May  15tb 
(19th),  making  a  total  of  $15,000,  were  execut- 
ed in  different  denominatlonB  under  that  agree- 
ment. Tbe  five  notes  and  the  one  note  repre- 
sented only  the  same  loan,  and  they  were  left 
with  tbe  bank.** 

The  respective  amounts  for  which  the  five 
smaller  notes  were  executed  were:  $4,000, 
$2,000,  $5,000,  $2,000.  and  $2,000.  Blank 
spaces  were  left  on  these  notes  for  the  in- 
sertion of  tbe  dates  when  they  should  begin 
to  draw  interest  and  become  effectlva  They 
were  signed  by  Hubert  D,  Page  and  David 
B.  Brinton  and  were  left  with  the  bank  to  be 
placed  to  the  credit  of  Page  &  Brinton  as 
needed.  Prior  to  tbe  time  any  of  tbe  fund 
represented  by  the  notes  was  placed  to  the 
credit  of  Page  &  Brinton,  and  before  tbe 
partnership  began  work  under  its  contract 
with  the  government,  Page,  after  consulting 
with  Clark  In  relation  to  the  matter,  pur- 
chased Brlnton's  interest  In  the  partnership 
business  for  the  sum  of  $6,000.  It  was  un- 
derstood that  Page  should  enter  upon  and 
complete  the  construction  work  In  his  own 
behalf  but  in  tbe  partnership  name.  Tbe 
agreement  dissolving  the  partnership  was  re- 
duced to  writing  and  signed  by  Page  and 
Brinton.  The  aj^reoment.  so  far  as  material 
here,  provides  thnt: 

"The  execution  of  this  agreement  shall  in  no 
wise  change  •  ♦  •  any  liabilities  heretofore 
assumed  by  the  said  firm  of  Page  &  Brinton,  or 
either  member  thereof,  under  such  government 
contracts  aforesaid ;  nor  shall  this  agreement 
in  any  way  affect  the  loan  heretofore  secun'd 
from  the  Commercial  National  Bank  of  Salt 
Lake  City." 


*For  other  cases  see  eune  topic  and  McUon  NUMBER  in  Dee.  Dig.  A  Am,  Dig.  Key-No.  Series  4  Rep'r  Indexes 
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Pzfor  to  tb»  execution  of  tlds  agreement, 
Informed  Clark,  tlirbngh  wham  the 
partnership  transacted  most  of  Its  business 
with  the  bank,  that  he  had  porchased  Brio- 
ton's  interest  In  the  partnership  business. 
Brlnton,  about  Uiis  time,  also  Informed  Clark 
that  he  had  sold  out  to  Pi^^.  The  bank, 
ther^ore,  had  notice  of  the  dlssoIutlDn  of 
partnership.  On  different  dates  between 
May  19  and  July  28,  IdOQ,  the  proceeds  of  the 
five  notes  referred  to  were,  at  the  request  of 
Page,  placed  to  the  credit  of  the  account  of 
Page  ft  Brlnton.  During  tbe  month  of  Au- 
gust, 1906,  drafts  aggregating  $27^.13 
from  the  United  States  treasury,  remittances 
on  the  constrnctlon  work,  were  deposited  by 
Page  in  the  bank  and  were  credited  to  the 
account  of  Page  &  Brlnton.  The  bonk  on 
August  28,  1906,  canceled  four  of  the  notes 
mentioned  and  charged  the  amount,  which 
aggregated  $13,000,  to  the  account  of  Page 
ft  Brlnton,  leaving  a  credit  balance  of  $2,- 
400.26.  The  other  note  for  ?2,000,  which, 
with  the  balance  of  the  canceled  notes,  was 
introduced  In  evidence,  contained  a  notation 
made  In  lead  pencil,  "Elxtended  to  Feby.  2, 
1907,"  and  was  stamped  "Paid"  February  14, 
1907,  With  the  bank's  cancellation  stamp. 
The  word  "Paid"  was  also  perforated  in  the 
-  note  From  August  28th,  the  date  on  which 
the  four  notes  were  paid  and  the  amount 
charged  to  the  account  of  Page  ft  Brlnton,  to 
and  Including  November  25,  1906,  the  ac- 
count at  different  times  showed  an  over- 
draft; at  other  times  a  credit  balance.  On 
November  19,  1906,  the  account  showed  an 
overdraft  of  $12,455.33.  On  November  20th, 
Page,  In  order  to  take  care  of  this  overdraft, 
gave  the  bank  three  notes,  to  which  he  sign- 
ed Ms  own  name  as  well  as  the  firm  name  of 
Page  ft  Brlnton.  These  three  notes  aggre- 
gated $13,000  and  bear  date  November  3, 
1906.  On  April  11,  1907,  they  were  stamped 
"Paid"  by  the  bank.  The  word  "Paid"  was 
also  written  across  the  face  of  the  notes  in 
red  ink.  It  Is  contended  on  behalf  of  the 
bank  that  these  notes  were  "renewal  notes," 
and  that  they  were  given  by  Page  In  lieu 
of  the  four  notes  signed  by  Brlnton  person- 
ally, and  canceled  by  the  bank  August  28, 
1906,  and  charged  to  the  account  of  Page  ft 
Brlnton.  During  the  month  of  April,  1907, 
Page,  In  order  to  balance  his  overdraft  at 
the  bank,  executed  seven  notes  In  the  name 
of  Page  ft  Brlntdh,  aggregating  $31,000.  It 
does  not  appear  which.  If  any,  of  these  notes 
are  claimed  to  be  "renewal  notes"  and  given 
in  lieu  of  the  three  notes  last  mentioned. 
The  seven  notes  were,  however,  on  different 
dates  between  May  27  and  July  27,  1907, 
stamped  "Paid"  with  the  bank's  cancellation 
stamp.  On  different  dates  between  August 
27,  1907,  and  January  24,  1908,  Page  execut 
ed  notes  to  the  bank  for  various  sums,, 
amounting  In  all  to  $83,000,  aU  of  which' 
were  stamped  "Paid"  by  the  bank  on  or  about 
tbe  dates  on  which  they  matured. 


Again  referring  to  flie  five  notes  first  plac- 
ed to  the  account  Page  ft  Brlnton,  the 
court  found  that  the  ind^tednees  (flSjOOO) 
evidenced  by  four  of  these  notes  bad  been 
paid,  but  Uiat  tbe  Indebtedness  evidenced 
by  the  note  for  $2,000,  which  was  canceled 
by  the  bank  EMruary  14,  1907,  baa  not  been 
paid,  and  rendered  judgment  against  Brln- 
ton for  the  principal  (^000)  and  accrued 
interest   Both  parties  appeal. 

Pierce,  Crltchlow  ft  Barrette,  of  Salt  Lake 
City,  for  i^ntiff&  Smith  ft  McBroom,  of 
Salt  lAke  Clt7,  for  defendants. 

KcCABTT,  a  X  <after  stating  tbe  facts  as 
above).  [1]  We  think  the  contention  made 
on  behalf  of  tbe  bank  that  the  firm  of  Page 
ft  Brlnton  was  not  dissolved  Is  against  the 
undisputed  evidence  and  admitted  tacts  and 
is  untenable.  Page  testified  va  tUs  point,  in 
part,  as  follows: 

"About  the  22d  day  of  May,  1906,  I  went  to 
tbe  bank  with  respect  to  this  dissolution  of  ttie 
partnership.  •  *  •  The  businese  T  did  was 
with  Mr.  Clark,  the  cashier.  I  asked  him  what 
he  thought  about  it.  He  said :  'Bay  Mr.  Brln- 
ton out.'  He  said  be  would  advance  the  money 
throiiffh  the  Commercial  National  Bank  to  buy 
Mr.  BrintOQ  oat.  •  *  •  I  paid  Mr.  Brlnton 
$5,000  on  account  of  the  partnership.  I  got 
$4,000  of  this  money  from  the  Commercial  Na- 
tional Bank." 

Brlnton  testified: 

"The  $4,000  was  paid  me  by  Page  hi  his 
office  In  Salt  I^ke  City.  It  was  paid  the  same 
day  the  contract  [referring  to  the  contract  of 
dissolution]  was  made,  or  perhaps  tbe  next  day. 
*  *  *  When  I  was  in  the  bank  after  tbe  22d 
of  May,  I  told  Mr.  Clark  that  I  had  sold  out 
to  Page,  and  he  said  tliat  he  and  Page  had 
talked  abont  it.  *  *  *  He  seemed  to  know 
all  abont  it" 

Clark  testified: 

"Page  came  into  tihe  back  and  stated  that  Mr. 
BrintOQ  was  involved  in  bis  subcontracts  upon 
the  Cottonwood  conduit,  needed  money  to  pay 
off  his  laborers,  and  that  Page  believed  he  could 
buy  out  Brlnton 's  interest  io-tfae  Boise  proj-. 
ect  on  account  of  bis  embarrassment  at  that 
time.  Subsequently  he  told  me  that  he  had 
bouKht  Brinton's  interest  In  the  profit  of  the 
contract.'* 

We  think  this  evidence,  considered  In  con- 
nection with  Briuton's  failure  to  thereafter 
take  any  part  in  the  management  of  tbe  busi- 
ness or  transactions  entered  into  by  Page 
in  the  name  of  Page  ft  Brlnton,  and  Page's 
assumption  of  the  entire  control  of  all  the 
assets  of  the  firm  and  conduct  and  manage- 
ment of  tbe  business  as  his  own,  clearly  es- 
tablishes the  dissolution  of  tbe  partnership;. 
30  Cyc.  603,  604. 

[2,  3}  The  next  question  presented  Is:  Was 
the  trust  deed  intended  as  security  for  the 
payment  of  only  the  specified  $15,000  loan  as 
represented  by  the  five  notes  given  at  tbe 
time  it  was  executed,  or  was  It  Intended  to 
secure  the  payment  of  any  and  all  loans  or  ad- 
vances, not  exceeding  $15,000,  the  bank  might 
make  Page  ft  Brlnton,  and  to  indnde  any  loan 
or  adranee  made  after  the  payment  and  can- 
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cdlation  of  tba  five  notes  executed  contem- 
poraneoaaly  wltb  the  deed?  It  Is  vigoroualy 
contended  on  behalf  of  the  bank  that  the 
note  of  ¥16,000  and  fbe  trust  deed  were,  when 
executed,  Intended  to  be  left  on  deposit  with 
the  bank  aa  secorlty  for  any  loan  Page  & 
Brinton  mltfit  thereafter  obtain,  or  that 
mi^it  be  obtained  hj  either  member  of  the 
partnership  In  the  firm  name,  and  that,  when 
the  five  notes  representing  the  loans  for  which 
they  were  given  sboold  be  paid,  other  not^ 
tor  additional  advances  should  be  given  and 
deemed  secured  the  original  note  of  $15,- 
000  and  the  trust  deed.  On  the  other  hand, 
it  is  contended  that  the  note  fbr  $15,000  and 
the  five  notes  evidenced  but  one  and  the  same 
indebtedness,  to  secure  which  the  trust  deed 
was  given,  and  that  It  was  not  Intended  and 
was  not  given  to  secure  any  other  Indebted- 
ness. It  is  admitted  the  real  Indebtedness,  to 
secure  which  the  trust  deed  was  given,  was 
as  evidenced  by  the  five  notes  first  placed  to 
the  credit  of  the  account  of  Page  &  Brinton. 
The  trust  deed,  so  far  as  material  here,  pro- 
vides that: 

"David  B.  Brinton  and  Sasan  Brinton,  bis 
wife,  •  •  •  grantora,  convey  and  warrant 
to  H.  P.  Clark,  trustee,  •  •  •  grantee,  for 
the  snm  of  one  dollar  and  in  further  considera- 
tion of  the  debt  hereinafter  mentioned  and  the 
trosts  hereinafter  constituted  and  set  forth,  the 
followinK  deacribed  tracts  of  land  [describing  the 
land].  •  •  •  In  trust,  however,  to  said 
grantee  and  his  successors  for  the  following  pur- 
poses :  Whereas.  Jtavid  B.  Brinton  and  H.  D. 
Page,  as  Page  ft  Brinton,  have  borrowed  of  the 
CommercialNatlonal  Bank  of  Salt  Lake  City, 
TJtab,  the  snm  of  $15,000.  payable  on  or  before 
Stepterober  7,  1006,  *  *  •  said  indebtedness 
l^tfiig  erideaced  by  one  promissory  note  in  the 
sum  of  $15,000.  •  *  *  Said  note  being  exe- 
cuted by  said  David  B.  Brinton,  Susan  Brinton, 
Page  &  Brinton,  H.  D.  Page,  and  bearing  even 
date  herewith,  and  being  payable  to  the  order 
of  said  •  •  •  bank.  •  *  *  Now,  if  the 
said  note  and  interest  be  well  and  truly  paid 
as  tbf  same  becomes  due  according  to  the  terms 
of  said  note.  •  •  •  then  this  deed  shall  be 
Toid  and  the  property  hereinbefore  conveyed 
shall  be  released  at  the  cost  of  said  grantors.^* 

It  will  be  noticed  that  there  Is  nothing  In 
the  deed  of  trust  from  which  it  can  be  infers 
red  that  it  was  given  or  Intended  to  secure 
any  indebtedness  other  than  the  specific  $15,- 
000  loan  therein  mentioned.  It  contains  no 
language  which  indicates  any  aOxet  intention, 
nor  is  there  any  evidence  dehors  the  deed 
showing  or  tending  to  show,  or  from  which  it 
can  be  Inferred,  that  the  parties  intended 
the  trust  deed  to  secure  any  indebtedness 
other  than  the  one  spedfle  $15,000  loan.  The 
evidence  affirmatively  shows  that  Page  had 
no  authority  from  the  Brintons,  or  either  of 
them,  to  enter  into  any  agreement  or  con- 
tract with  the  bank  to  modify  or  extend  In 
any  particular  any  term  or  provision  of  the 
trust  deed;  nor  did  he,  after  the  dissolution 
of  the  partnership,  have  any  authority  to 
bind  Brinton  by  making  or  renewing  notes  in 
the  firm  name.  It  Is  a  weU-recognlzed  rule 
of  law: 

"lliat,  after  a  dissolution  of  a  partnership, 
neither  of  the  parties  has  implied  authority  to 


bind  the  firm  or  his  copartners  by  making,  re- 
newing, or  indorsing  negotiable  paper  in  the 
firm  name,  and  this  is  true  even  though  the  ob- 
ligation be  given  for  a  firm  debt."   80  Gyc  668, 

As  we  have  pointed  out  In  the  foregoing 
statement  of  the  facts,  four  of  these  notes, 
amounting  to  $13,000,  were  paid  by  charging 
the  amount  to  the  account  of  Page  &  Brinton ; 
and  the  undisputed  evidence  shows  that  the 
notes  were  stamped  paid  by  the  bank  and 
delivered  to  Page.  The  notes  were  not  paid 
by  the  execution  of  "renewal  notes"  repre- 
senting the  same  indebteduess.  It  was  more 
than  two  months  after  the  four  notes  were 
paid  before  Page  executed  the  three  notes 
which  the  bank  claims  were  given  as  renewal 
notes  for  the  indebtedness,  as  evidenced  by 
the  four  canceled  notes.  And,  as  we  have 
stated,  the  four  notes  secured  by  the  deed  of 
trust  were  paid  (the  indebtedness  discharged) 
with  money  Page  bad  to  his  credit  in  the 
name  of  Page  &  Brinton  in  the  bank.  More- 
over, we  think  it  clearly  appears  from  the 
evidence  that,  at  the  Ume  the  trust  deed  and 
the  notes  secured  thereby  were  delivered  to 
the  bank,  Page  and  Brinton  expected  that  the 
remittances  they  would  receive  from  the  gov- 
ernment on  their  work  in  the  form  of  United 
States  treasury  drafts  during  the  months  of 
June,  July,  and  August,  1006,  would  be  suf- 
ficient to  pay  the  notes  and  to  carry  on  the 
construction  work,  and  that  there  would  be 
no  necessity  to  continue  the  loan  for  the  full 
length  of  time  for  which  It  was  made.  On 
this  point  Brinton  testified,  in  part,  as  fol- 
lows: 

"At  the  time  these  five  not^  were  signed,  it 
was  understood  that  treasury  drafts  would  com- 
mence to  come  in  in  June.  July,  and  August, 
and  that  would  give  us  time  to  get  Uie  money 
to  pay  the  notes. 

Page  testified: 

"At  the  time  Mr.  Brinton  signed  the  first 
note  for  $15,000,  and  those  other  notes,  we  re- 
quested to  have  those  notes  taken  up  and  can- 
celed. *  *  *  No,  not  at  that  particular  date, 
but  whenever  there  was  a  surplus  over  and 
above  the  amount  I  required  at  different  times." 

On  cross-examination  he  testified: 
"Q.  It  was  understood  Mr.  Brinton  would  al- 
low you  to  use  the  $15,000  capital  tbat  yon  bad 
put  mto  the  business,  wasn't  It?  A.  Yes,  sir. 
Q.  And  tbat  was  to  give  you  money  to  carry 
on  your  transactions  as  you  might  need  it  un- 
til the  surplus  came  in  from  the  transaction 
with  the  government,  which  would  enable  you  to 
pay  them  off?  This  is  correct,  isn't  it?  A.  Up 
to  that  date.  Q.  Up  to  September  4tb?  A. 
Yes.  That  seems  to  be  the  limit  <^  the  note." 

True,  Clark  testified  that: 

"There  was  never  any  understanding  that 
these  notes  should  be  paid  and  canceled  as  ob- 
ligations of  Page  &  Brinton  out  of  the  first 
money  that  came  from  the  United  States. 
There  was  never  any  statement  made  as  to  the 
limit  of  time  or  the  period  of  time  during  which 
they  would  need  this  arcommodation  by  way 
of  loan  from  the  bank.  The  understanding  was 
that  they  depended  upon  the  progress  of  the 
work." 

If  there  was  no  express  or  tacit  under- 
standing as  to  the  time  limit  of  the  loan  other 
than  that  fixed  by  the  notes,  thai  the  time 
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Bpedfled  In  Uie  docnments  must  control.  The 
bank,  however,  by  direction  of  Clark,  and 
without  consnltlng  either  Page  or  Btinton. 
canceled  foar  of  the  notes  more  than  two 
months  before  they  matured,  and  diarged  the 
amount  to  the  account  of  Page  &  Brlnton. 
After  these  notes  were  paid,  the  Page  &  Brln- 
ton aocount  showed  a  oredlt  of  ^,610Jt8.  It 
thei'efore  seems  that  Clark  understood  that 
the  notes  were  to  be  paid  when  tbere  was  suffi- 
cient funds  to  the  credit  of  Page  &  Brinton 
to  cover  the  Indebtedness.  The  court,  there- 
fore, did  not  err  in  finding  that  the  Indebted- 
ness of  $1S,000,  evidenced  by  the  four  notes 
that  were  stamped  by  the  bank  August  28, 
1906,  was  paid  and  extinguished. 

We  think,  however,  that  the  court  erred  In 
holding  that  the  indebtedness  evidenced  by 
the  other  note  for  $2,000,  secured  by  the 
trust  deed,  which  was  stamped  paid  Febru- 
ary 14,  1907,  and  surrendered  by  the  bank  to 
Page,  bad  not  been  paid.  The  evidence  of 
Clark  clearly  shows  that  the  indebtedness 
represented  by  It  was  paid  and  extinguished. 
On  this  point  be  testified  as  follows: 

"Q.  Mr.  Clark,  calling  yonr  attention  to  the 
date  of  Page  &  Brinton  a  account  on  February, 
wbat  was  the  credit  balance  on  that  date,  lOOtr 
A.  The  credit  balance  was  $3,115.35.  Q.  And 
calling  your  attention  to  plaintiff's  Exhibit  E 
[the  note  In  question],  I  will  aek  you  when  was 
that  note  paid  off?  A.  February  14,  1907.  Q. 
After  the  payment  of  that  note,  what  was  the 
credit  balance?  A.  $555.81." 

The  note  having  been  finally  paid,  canceled, 
and  surrendered  to  Page  by  the  bank,  and 
the  debt  evidenced  by  it  extinguished,  the 
question  of  whether  the  bank  could,  under 
the  drcumstances  and  after  the  dissolution 
of  the  partnership,  extend  the  time  of  pay- 
ment without  the  consent  or  knowledge  of 
Brinton  becomes,  so  far  as  this  case  is  con- 
cerned, unimportant  Counsel  for  the  bank, 
in  support  of  ttielr  contention  that  the  trust 
deed  was  intended  and  was  given  to  secure 
any  advances  that  the  bank  might  make  In 
the  shape  of  loans  to  Page  &  Brinton  during 
the  progress  of  the  construction  work  under 
the  Page  &  Brinton  contract  with  the  gov- 
emmwt,  cite  and  rely  on  the  following  cases: 
Lawrence  v.  Tucker,  23  How.  14.  16  L.  Ed. 
474;  Commercial  Bank  v.  Cunningham,  24 
PU^  (KfosB.)  270,  SS  Am.  Dec.  822;  Jones  v. 
Guaranty  A  Indemnity  Ca,  101  V.  S.  622,  25 
h.  Ed.  1030;  Schuelenburg  v.  Martin  (O.  a) 
2  Fed.  747;  Courier-Journal,  etc.,  v.  Schaefer- 
Meyer  Brew.  Co..  101  Fed.  699,  41  a  G.  A 
614;  Bipley  t.  Barrls,  3  Blss.  199,  Fed.  Cas. 
No.  11,853.  It  will  be  seen,  by  an  lamina- 
tion of  these  cases,  that  the  Instrument  sought 
to  be  foreclosed  In  each  of  them  expressly 
provided  for  the  payment  of  not  only  a  cer- 
tain specified  sum  or  sums  of  money,  hut  for 
future  loans  or  advances. 

In  Lawrence  v.  Tucker  the  mortgage  was 
given  "to  secure  a  note  *  •  •  for  $5,500, 
and  such  advances  of  money  as  there  had 
been  or  might  be  made  within  two  yeara, 
•  •  *  not  to  exceed  In  all  an  indebtedness 


of  $6,000,"  in  addition  to  tbe  sum  for  which 
the  note  was  givm. 

In  Commercial  Bank  v.  Cunningham  Uie 
mortgage  was  given,  quoting  the  language  of 
the  court,  "to  secure  the  payment  at  large 
debts  due  to  the  demandants,  and  also  to  se- 
cure any  future  demands  *  •  •  against 
the  Edgartons,  so  long  as  they  should  be  un- 
der any  liabilities  of  any  sort  to  the  demand- 
ants." 

In  Jones  v.  Guaranty  ft  Ind.  Co.,  quoting 
from  the  statement  of  t&cta  made  by  the 
court: 

"The  mortgage  was  conditioned  for  the  pay- 
ment *  *  *  of  the  amount  that  might  be 
due  upon  the  instrument  [a  bond]  secured  by  it. 
The  bond  is  set  out  at  length  in  the  record.  It 
states  that  it  was  given  to  cover  any  advances 
then  made  or  thereafter  to  be  made  by  the  guar* 
anty  company  to  Coxxins  to  the  amount  ni 
$100,000  or  less." 

In  Schuelenburg  t.  Martbi,  the  oonrt,  in 
stating  the  fitcts,  said: 

"The  plaintiffs,  who  are  dealers  in  lumber  at 
St.  Louis,  Mo.,  agreed  to  furnish  to  said  Kul- 
lak,  who  was  engaged  in  the  same  business, 
*  *  *  such  quantities  of  lumber  as  he  might 
OTder  for  a  period  of  one  year,  on  a  credit  of  60 
days,  provided  no  order  for  more  than  $5,000 
worth  of  lumber  should  be  made  at  any  one 
time,  and  the  indebtedness  at  no  time  during 
said  year  to  exceed  said  sum  of  $6,000.  To  se* 
cure  the  payment  of  all  bills  or  accounts  for 
lumber  ordered  and  delivered  under  this  ar* 
rangement,  the  mortgage  sued  on  was  executed." 

In  Courier-Journal,  eta,  v.  Schaefer-Meyer 
Brew.  Co.,  the  mortgage  cbntalned  the  fol- 
lowing provision: 

"The  condition  of  this  conveyance  and  trans- 
fer is  such  that  should  said  party  of  the  first 
part  well  and  truly  pay  of^  aud  discharge  all 
claims,  debts,  and  liabilities  on  which  said  par- 
ties of  the  second  part,  or  any  or  more  of  them, 
may  be  bouad  as  sureties  as  aforesaid  or  may 
become  hereafter  hound  as  sureties  as  aforesaid, 
to  the  amount  of  $25,000,  within  four  years 
from  the  date  hereof."   (Italics  ours.) 

In  Bipley  r.  Harris  the  mortgage  was  given 
to  secure  the  payment  of  a  bond,  which  pro- 
vided, among  other  things: 

"For  the  payment  to  the  said  Van  Slyke,  or 
assigns,  of  all  money  due  on  any  note  or  notes, 
drafts  or  acceptauees,  or  other  evidences  of  debt, 
that  did  or  mv/ht  thereafter  evut  aj^dnst  J^n 
Beynblds."    (Italics  oursO 

It  will  be  noticed  that  each  of  the  fore- 
going coses  Is  clearly  distinguishable  from 
the  ease  at  bar.  In  each  of  those  cases  the 
mortgage  expressly  provided  for  the  payment 
of  future  loans  or  advances  up  to  a  specified 
sum  and  within  a  specified  limit  of  time, 
whereas  In  the  case  at  bar  the  trust  deed  was 
executed  to  secure  the  payment  of  the  spe- 
cific $15,000,  evidenced  by  the  five  notes  men- 
tioned. These  notes  were  made  payable  five 
months  from  the  time  they  were  d^wsited 
and  left  with  the  bank.  It  was  understood 
by  and  between  the  parties  to  the  transactlim 
that  the  partnership  should  be  given  credit 
at  the  bank  for  the  several  sums  represented 
by  the  notes  as  the  money  should  be  needed 
by  it  in  the  prosecution  of  the  construction 
work  under  the  contract  with  the  govem- 
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ment  Tbisn  was,  however,  a  time  Umlt  to 
Uie  loan.  Tbls  was  fixed  and  made  certain 
in  tlie  notea^  and  there  is  nothing  In  the  rec- 
ord that  shows,  or  tends  to  show,  that  the 
trust  deed  was  executed  or  was  intended  to 
secure  the  payment  ot  any  loan  made  by  tlie 
bank  to  the  partnership  olSier  than  tlie  five 
notes  that  were  left  with  the  bank  at  the 
Ctme  of  the  exeeati<m  of  the  trust  deed.  Ref- 
erence Is  made  to  certain  statements  made 
by  Page  and  transactions  entered  into  by 
him  with  the  bank  after  the  bank  had  notice 
of  the  dissolution  of  the  partnersh^  It  Is 
argued  on  behalf  ct  the  bank  that  these  state- 
ments and  transactions  tad  to  show  that  the 
trust  deed  was  Intended  by  %he  Brlntona  to 
aecore  Uie  payment  of  any  loan,  not  exceed- 
lug  $16,000,  that  the  bank  might  thereafter 
make  to  l^ige  &  Brinton.  Page  could  not, 
after  the  bank  recdved  notice  of  the  dlssolur 
tlou  of  the  partnership,  enter  Into  any  con- 
tract or  Incur  any  obllgaUon  with  the  bank 
tiiat  would  be  binding  on  Brinton,  onleaa  he 
had  authorU7  from  Brinton  to  do  so.  That 
he  had  no  sndi  antborlty  is  dearly  Shown  by 
the  record.  Page  testified  on  this  point  as 
fcdlows:  *1  had  no  authority  to  obligate  Hr. 
Brinton."  Brintm  testlfled,  and  his  testimo- 
ny Is  not  disputed:  "I  will  state  that  the 
C<mmiercial  National  Bank  never  consulted 
me,  either  orally  or  In  writing,  at  any  time 
with  respect  to  the  signing  of  any  of  those 
notes,  nor  with  respect  to  the  affairs  of  the 
concern  of  Page  &  Brinton  at  any  time  after 
the  22d  of  May,  1906;  nor  did  they  consult 
my  wife." 

It  la  ordered  that  the  cause  be  remanded, 
with  direcUona  to  the  trial  court  to  set  aside 
the  Judgment  and  to  so  modify  Its  findings 
and  conclusions  to  conform  with  the  views 
herein  expressed,  and  to  render  Judgment  as 
prayed  for  by  the  defendants.  Costs  to  the 
defendants. 

8TRAUP  and  FRIC^  JJ.,  concur. 

On  Application  for  Behearlng. 

McOARTY,  O.  J.  Oonnael  for  respcmdents 
have  filed  a  petltlim  for  rehearing,  in  which ' 
they  vigorously  assail  the  conclusions  arrived 
at  In  the  foregoing  opinion  respecting  the 
note  for  $2,000  which  was  stamped  "Paid 
August  28,  1906."  While  counsel  do  not  di- 
rectly assail  that  part  of  the  opinion  in  which 
the  Judgment  of  the  lower  court  as  to  the  four 
notes  that  were  paid  Angost  28,  1906,  Is  up- 
held, they  nevertheless.  In  their  discussion 
of  the  points  presented  by  thetr  petition,  In 
effect  challenge  the  correctness  of  that  part 
of  the  opinion.  We  shall  therefore  briefly 
review  the  facts  bearing  upon  the  questions 
discussed  and  referred  to  by  counsel  in  their 
brief.  Counsel  say: 

"This  court  In  its  opinion  proceeds  opon  the 
asBomption  that  It  was  the  agreement  and  UO' 
derstandinx  that  when  the  five  notes  referred  to 
in  the  fiodiDffs  were  made  by  Page  &  Brinton 
they  should  be  retlrtd  whenevw  the  government 


?iaid  to  Page  &  Brinton  aalQcient  to  cover  the 
ace  and  iuterest,  and  that  since  at  one  time 
prior  to  February,  1907,  when  this  note  No. 
3649  was  canceled  by  the  giving  of  a  new  one, 
there  was  in  the  open  account  of  Page  &  Brin- 
ton at  the  Commercial  National  Bank  a  credit 
in  excess  of  $2,000,  it  should  be  regarded  as 
paid,  and  that  tse  fact  that  it  was  canceled  in 
February,  1807,  is  in  same  manner  evidence  of 
the  fact  that  the  $2,000  was  no  longer  secured 
by  the  original  $15,000  note.  This  assumption 
is  coQtrar][  to  the  only  evidence  upon  the  sub- 
ject there  is  in  the  record,  evidence  which  can- 
not be  contradicted." 

And  Cbey  farther  say  Qiat  for  this  court  to 
attempt— 

"to  give  effect  to  a  supposed  oral  agreement  be- 
tween the  bank  and  Page  &  Brinton,  made  at 
the  time  the  notes  in  question  were  executed  in 
May,  1906,  •  •  •  would  be  to  vary  the  terms 
of  the  promissory  note  as  to  its  date  ot  maturi- 
ty by  an  oral  agreement" 

On  Uds  point  Afr.  Brinton  testlfled: 

"At  the  time  these  five  notes  were  signed  It 

was  understood  that  the  treasury  drafts  would 
commence  to  come  in  June,  July,  and  August, 
and  that  would  give  us  time  to  get  the  money 
to  pay  the  notes." 

Four  of  these  notes  were  payable  November 
4, 1906,  and  the  other  note  was  made  payable 
November  19th.  On  August  28th,  three 
months  after  the  dissolution  of  the  partner- 
ship, and  more  than  two  months  before  the 
maturity  of  the  notes,  four  of  the  notes,  ag- 
gregating $13,000,  were  by  the  bank  canceled 
and  the  amount  charged  against  the  account 
of  H,  D.  Pag^  doing  businesB  as  Page  ft 
Brinton.  On  this  pcdnt  Mr.  dark,  cashier, 
testified: 

"In  the  month  of  Angnst,  1906,  $13,000  of 
the  notes.  •  *  •  'Exhibits  C,  D,  F,  and  G,' 
were— by  my  direction,  I  think— charged  into  the 
account  of  Page  &  Brinton." 

[4]  Durli^  the  trial  of  the  cause  respond- 
ents introduced  page  upon  page  of  or^  testi- 
mony endeavoring  to  show  that  the  mortgage 
in  question  was  not  only  executed  by  the 
Brlntons  to  secure  the  notes  mentlcmed,  but 
was  also  Intended  (contrary  to  ite  terms)  to 
secure  the  payment  ot  any  future  advance- 
ments that  the  bank  might  make  to  Page  & 
Brinton  as  needed  by  them  In  the  prosecution 
of  the  work  under  their  contract  with  the 
government  The  oral  and  printed  argumente 
of  respondents*  counsel  in  their  first  discus- 
sion of  the  case  In  this  court  were  mainly  de- 
voted to  this  phase  of  the  controversy.  It 
was  vigorously  contended  that  the  obligation 
represented  by  the  notes  and  mortgage  was 
never  paid,  but  was  continued  In  force  by  the 
execution  of  "renewal"  notes ;  that  is,  as  the 
notes  representli^  the  obligation  became  due 
they  were  canceled,  and  new  notes  executed 
In  lieu  of  the  canc^ed  notes,  and  that  there- 
by the  obligation  became  merged  Into  the 
renewal  notes.  Then,  as  now,  counsel  con- 
tended that  the  OTidence,  without  conflict, 
showed  that  the  debt  which  the  mortgage  was 
given  to  secure  was  «irried  al<mg  in  this  way, 
and  never  was  In  fact  paid.  The  undisputed 
facte  referred  to  In  our  former  opinion,  and 
the  testimony  there  anoted,  convinces  us  that 
counsel  have  misconceived  the  evidence.  The 


Digitized  by  Google 


48 


146  PACIFIC 


BEPOBTEB 


(Utab 


testlmoDy  ot  Brlnton  and  the  volnntar;  act 
of  the  bank  In  canceling  four  of  the  notes 
more  than  two  months  before  maturity  were 
not  referred  to  for  the  parp(»e  of  varying 
the  terms  of  the  notes  as  to  their  dates  of 
maturity,  as  counsel  seem  to  Imply,  but  for  the 
purpose  of  LdTltlng  attention  to  the  circum- 
stances and  conditions  ander  which  the  notes 
were  paid.  We  think  this  clearly  appears 
from  the  opinion.  As  stated,  the  four  notes 
referred  to,  Exhibits  C,  T>,  F,  and  G,  were 
canceled  by  the  bank,  and  the  amount  ($13,- 
000)  charged  to  the  open  account  of  Page, 
doing  business  as  Page  &  Brinton,  more  than 
two  months  before  maturity.  True,  it  ap- 
pears from  the  record  that  on  September  10, 
1906,  Page  wrote  to  the  bank,  and,  among 
other  things,  said: 

"Yon  will  find,  by  looking  up  my  account, 
that  Mr.  Brinton  and  myself  ngned  notes  for 
$15,000.  Four  thousand  dollars,  note  of  which 
I  have  since  taken  up,  but  the  ¥11,000  should 
remain  to  my  credit. 

The  bank,  however,  did  not,  on  receipt  of 
the  letter,  transfer  the  ¥11,000,  or  any  part 
thereof,  from  the  debit  to  the  credit  side  of 
Page's  account,  but  left  the  account  in  that 
regard  as  it  was  when  the  ¥13,000  was  charg- 
er against  It  The  evidence  shows  that  from 
the  1st  of  August,  1906,  to  the  latter  part  of 
May,  1907,  Page  deposited.  In  cash  and 
United  States  treasury  drafts,  over  ¥90,000 
to  the  credit  of  his  account  with  the  bank. 
Clark,  the  cashier,  testified  ithat  of  this 
amount  ¥27,285.13  was  deposited  In  August 
Eeferring  to  Exhibits  C,  D,  F,  and  G,  he  fur- 
ther testified: 

"Exhibit  C  was  paid  on  Aoguat  lOtb,  the 
amount  of  the  note,  together  with  interest,  ¥4,- 
073.77,  was  charged  to  the  account  of  Page  & 
Brinton.  It  was  charged  out  of  the  funds  then 
at  the  bank  to  their  credit  Exhibits  D,  F, 
and  G.  amounting  to  $9[000,  were  paid  August 
28,  1908,  together  with  interest,  and  were  paid 
out  of  the  credit  balance  to  their  credit  at  that 
time.  After  the  payment  of  these  accounts  on 
that  date,  the  balance  to  credit  of  Page  & 
Brinton  was  ¥2,619.58."  ' 

Moreover,  the  undisputed  evidence — ^the  re- 
spondents' evidence — shows  that  no  notes 
were  executed  by  Page  to  the  bank,  either 
In  his  own  name  or  In  the  name  of  Page  ft 
Bilnton,  after  the  dissolution  of  the  part- 
nership (May  22,  1906),  until  nearly  three 
months  after  the  four  notes  referred  to 
were  paid  and  two  weeks  after  th^r  due 
date.  Clark  testified  that  on  November  19, 
1906^  Page  had  overdrawn  his  account  at 
the  bank  ¥12,455.63,  that  on  November  20th 
he  executed  notes  to  the  bank  tor  ¥13,000, 
which  amount  was  placed  to  the  credit  of 
his  account,  and  when  the  bank  closed  for 
the  day  Page's  accoant  showed  a  balance 
to  bis  credit  of  $497^.  He  also  testified 
as  follows: 

"The  fact  is  that  in  some  cases  notes  were 
given  and  the  proceeds  went  into  the  account 
of  Page  &  Brinton,  and  in  other  cases  notes 
were  given  in  direct  renewal  of  notes  thereto- 
fore existing  without  going  from  their  account 
to  the  books.  Some  of  these  notra  may  have 
been  taken  to  cover  an  overdraft,  in  which  case 


they  had  already  drawn  the  money,  and  the 
note  wonld  be  taken  and  iba  amonnt  credited  to 
cover  the  overdraft" 

It  is  therefore  conclusively  shown  by  re- 
spondents' evidence  that  notes  were  given 
to  meet  the  overdraft,  and  were  not  Intend- 
ed as  renewals  of  the  four  notes  that  were 
paid  August  2Sth.  It  Is  idle  for  counsel  to 
contend,  In  the  face  of  the  foregoing  facts, 
none  of  which  are  disputed,  that  the  foar 
notes  which  were  canceled  August  28th  and 
surrendered  by  the  bank  were  paid  by  Page 
executing  "renewal"  notes. 

[G]  We  shall  now  consider  counsers  dis- 
cussion of  what  they  claim  were  the  cir- 
cumstances aniT  conditloAa  under  which  the 
note  for  ¥2,000,  referred  to  in  the  bill  of 
exceptions  as  "Exhibit  E,"  was  canceled,  and 
briefiy  review  the  evidence  bearing  on  this 
phase  of  the  controveray.  Counsel,  In  their 
brief,  say: 

"The  testimony  •  •  •  ghows  without  poe- 
sibillty  of  contradiction  that  the  note  of  ¥2,000 
ran  on  *  *  *  aod  no  request  of  Page  to 
charge  it  against  the  open  account  was  ever 
made.  ***Itis***  perfectly  appai^ 
ent  that  there  was  no  money  at  any  time  which 
was  applicable  to  the  payment  of  *  •  •  the 
note,  excepting  as  above  stated  by  the  renewal 
of  February,  1907.  •  •  •  We  contend  •  ♦  • 
that  there  is  not  a  particle  of  evidence  in  the 
record,  and  nothing  in  the  entire  case,  which 
tends  to  contradict  the  finding  upon  tiie  sub- 
ject" 

When  this  note.  Exhibit  E,  became  due, 
November  4,  1906,  which  was  more  than 
five  months  after  the  dissolution  of  partner- 
ship, time  of  payment  was  extended  until 
February  2,  1907.  This  was  done  without 
the  consent  or  knowledge  of  either  Brinton 
or  Mrs.  Brinton.  When  the  note  came  due  It 
was  by  the  bank  canceled  and  the  amount 
charged  against  Page's  open  account  This 
counsel  for  respondents  seem  to  deny.  Clark 
testified  unequivocally  that  the  note  was 
paid  by  the  bank  charging  it  against  the 
open  account  His  evidence  on  this  point  is 
set  forth  in  the  foregoing  opinion,  to  which 
we  invite  attention.  True,  Clark  testified 
that  the  bank,  at  the  time  this  note  was 
taken  up,  held  other  notes  executed  by  Page, 
the  proceeds  of  which  were  credited  to  the 
open  account,  and  that  if  theee  notes  bad 
been  charged  into  the  open  account  at  the 
time  Exhibit  E  was  paid  It  would  have  cre- 
ated an  overdraft  in  the  account  of  several 
thousand  dollars.  This,  however.  In  no  way 
affected  the  transaction  by  which  the  note 
was  charged  against  the  open  accoant  Nei- 
ther Is  the  question  of  whether  Eixhibit  E 
was  charged  against  the  open  account  at  the 
request  of  Page  or  whether  the  bank  did  it 
on  its  own  volition  Important.  The  fact  re- 
mains, as  shown  by  the  undisputed  evidence 
adduced  by  respondents,  that  the  note  was 
charged  against  Page's  open  accoant  And 
there  is  not  a  scintilla  of  evidence  in  the 
record  that  shows,  or  tends  to  show,  that 
the  note  was  paid  by  the  giving  of  a  re- 
newal not&   When  the  note  was  canceled — 
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itamped  'Tald*— and  anmndered  to  Page, 
and  tbe  amount  thereof  charged  to  the  open 
uconnt;  the  obligation,  In  so  far  as  it  af- 
fected the  Brlntons,  was  dlscbaiged.  The 
mlr  note  executed  by  Page  In  February, 
1907,  was  a  note  for  9S,000.  a%l8  note  bore 
date  of  February  6tta,  and  was  payable  April 
7, 1907.  This  Is  the  note  referred  to  by  coun- 
sel In  their  brief  filed  in  support  of  the  pett- 
tlOD  for  a  rehearing.  It  was  executed  by 
Page  In  the  name  of  P^  &  Brlnton.  It 
vas,  however,  his  personal  obligation.  The 
BriDtons  were  strangers  to  the  transaction. 
The  note,  which  is  in  evidence,  shows  that 
It  was  canceled — stamped  "Paid"— April  7, 
1907.  The  word  "Paid"  was  also  written 
across  tbe  face  of  the  note  In  red  ink. 

Counsel  contend  that  the  obligation  repre- 
sented by  Exhibit  B  was  merged  In  this  note 
for  $6,000;  that  Is,  that  the  note,  to  tbe 
extent  of  $2,000,  Is  a  renewal  note.  This, 
however,  is  only  an  inference  of  counsel, 
which  is  unsupported  by  evidence.  Moreover, 
we  think  it  may  be  foirly  inferred  tbat  if 
the  bank  bad  Intended  to  continue  to  hold 
the  Brlntons  liable  for  the  payment  of  the 
debt  represented  by  this  particular  note  (Ex- 
hibit Ei  it  would  either  have  extended  the 
time  of  payment  with  their  consent  or  have 
had  them  and  Page  execute  a  new  note  for 
the  amount  Instead  of  pursuing  either  of 
these  courses  It  charged  the  amount  of  the 
note  against  Page's  open  account.  If  this 
does  not  constitute  payment  of  a  note,  it 
would  be  difficult  to  oonceive  of  a  transac- 
tion that  would. 

We  have  examined  the  record  in  this  case 
with  more  tlian  ordinary  care,  and  we  are 
clearly  of  the  opinion  that  the  decision  of  the 
lower  court,  wherein  it  Is  held  that  Exhibit  E 
was  Dot  paid,  Is  unsupported  by  evidence, 
and  that  the  evidence  without  conflict  shows 
that  it  was  paid. 

The  petition  for  a  rehearing  Is  denied. 

STHAUP,  J.  On  a  further  re-examlnatlon 
of  the  record  I,  too,  thtnli  the  petition  should 
be  denied.   The  case,  as  I  view  it,  is  this : 

Page  &  Brlnton,  partners,  to  carry  on  their 
construction  work  in  Idaho,  made  arrange- 
ments with  the  bank  to  borrow  $15,000.  A 
note  for  that  amount  was  executed  by  them 
on  Hay,  8,  1906,  payable  on  or  before  four 
months  after  date.  To  secure  that,  a  trust 
deed  was  given  by  Brlnton  and  his  wife.  No 
moneys  were  th^  paid,  nor  credit  given,  be- 
cause of  tbe  understanding  that  none  was  to 
be  paid  or  given  until  needed  by  Page  & 
Brinton.  To  better  faclUtate  that,  the  JlS,- 
000  note  was  spilt  by  Page  A  Brlnton  giving 
five  other  notes — one  for  $4,000,  due  Novem- 
ber 19th,  spoken  of  as  Exhibit  C;  one  for 
$5,000,  due  November  4th,  Exhibit  D;  one  for 
92fl00,  due  November  4tb,  Exhibit  E;  one 
for  ^,000^  due  November  4th,  Exhibit  F; 
and  one  for  $2,000,  due  November  4tb.  Ex- 
hibit G.  It  la  conceded      both  parties  tbat 
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the  Ave  notes,  aggregating  $15,000,  were  for 
the  same  indebtedness  and  purpose  for  which 
the  first  note  was  given. 

Now,  at  the  threshold,  a  controversy  arises 
aa  to  the  purpose  for  which  the  notes  were 
given.  By  the  bank  it  Is  contended  that 
they  were  given  for  any  and  all  advances, 
not  exceeding  $15,000,  which  the  bank  might 
make  to  Page  A  Brlnton,  or  to  either  of 
them,  in  carrying  on  the  construction  work ; 
that  Is,  if  say  $1S,000  had  been  advanced  in 
1906,  and  subsequently  repaid,  and  thereafter 
other  advances,  not  exceeding  $15,000,  had 
been  made,  etc.,  the  notes,  and  the  trust 
deed  given  to  secure  them,  evidence  sudi 
transactions  and  secured  such  advances,  as 
well  as  a  single  and  specific  loan  of  $15,000. 
That  Is  disputed  by  the  defendants,  who  con- 
tend that  the  note  and  trust  deed  were  given 
for  but  a  specific  and  single  loan  of  $15,000f 
and  none  other,  and  as  evidenced  by,  and  aa 
appears  on  the  face  of,  the  notes  and  the 
deed  themselves.  That  issue,  upon  all  the 
evidence  adduced,  was  found  by  tbe  trial 
court  in  favor  of  the  defendants  and  against 
the  plaintiff.  I  think  the  finding  is  suffi- 
d^tly  supported,  and  is  such  as,  on  the  rec- 
ord, ought  to  have  been  made. 

The  further  question,  then.  Is  as  to  wheth- 
er these  notes  were  paid.  Upon  that  Issue 
the  trial  court  found  that  all  of  them  had 
been  paid  but  one,  the  $2,000  note.  Exhibit 
E,  and  accordingly  granted  foreclosure  of  the 
trust  deed  as  to  that  note  only.  Upon  a  re- 
view of  the  record  we  held  all  the  notes  had 
been  paid,  and  that  the  finding  of  the  court 
of  nonpayment  of  the  $2,000  note,  Exhibit  E, 
was  wrong.  This  holding  particularly  the 
bank  by  its  petition  has  challenged,  and  coo- 
teuds  is  against  the  undisputed  evidence.  If 
the  bank  is  right  as  to  its  first  contention, 
that  the  notes  were  given  for  any  and  all 
future  advances,  not  exceeding  $15,000,  that 
It  might  make  to  Page  and  Brlnton,  or  to 
either  of  them,  then  Is  It  right  as  to  this. 
For  then  It  would  be  no  defense  that  the  first 
or  prior  advances  had  been  paid;  the  evi- 
dence Indisputably  showing  that,  when  the 
transactions  between  the  bank  and  Page 
closed,  he,  for  advances  made  to  him  by  the 
bank,  owed  it  much  more  than  $15,000.  But, 
as  already  observed,  the  court  found,  and  i 
think  the  finding  Justified,  that  the  notes 
were  not  given  for  that  purpose,  but  for  a 
specific  and  single  1|oan  or  indebtedness. 
Hence,  from  tbat  vlewptrint  do  I  now  consid 
er  the  question  of  payment 

Page  A  Brlnton  were  partners  when  these 
notes  were  given  on  the  8th  of  May,  1906. 
But  that  partnership  was  dissolved  on  the 
22d  of  May  of  that  year.  Tnie,  tbere  Is  a 
controversy  as  to  tbat  I  think,  however,  tbe 
evidence  clearly  shows  the  dissolution,  and 
that  the  bank  bad  full  knowledge  of  it  The 
court  made  no  finding  as  to  that  Issue,  evl- 
dently  r^rdlng  it  aa  immaterial.  I  think  it 
material,  and  further  think  that,  on  the  evi- 
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dence,  there  Is  as  to  that  but  one  finding 
Justiflable,  and  that  ia  a  finding  of  dlssolu- 
tlon,  and  that  the  bank  at  the  time  had  full 
knowledge  of  all  the  terms  and  conditions  of 
the  agreement  of  dissolution.  By  tiiat  dls- 
solQtlon  Page  alone  acquired  and  succeeded 
to  the  whole  of  the  partnersh^  property  and 
bushieas  and  to  an  <tf  the  proceeds  derived 
therefrom.  What  be  did  fbneafter  was, 
hmce,  not  as  a  partner,  bat  for  himself,  in 
bis  Individual  capactt^.  It  was  ^reed,  how- 
erer,  that  be  might  contlniie  the  bnaliuess  In 
the  name  of  Page  &  Brlnton,  and,  further, 
tbat  "this  agreemmt  shall  not  In  any  way 
afFect  the  loan  heretofore  secnred  from  the 
Commercial  National  Bank  of  Salt  Lake 
City,**  the  pLaintUf.  The  agreement  of  dis- 
solution was  in  wrlUng,  and  at  the  time  of 
its  execution  was  exhibited  to  tbe  bank.  Of 
course,  tbe  dlssolntton  could  not,  and  did 
not,  affect  tiie  prior  obligations  assumed  or 
Incurred  by  tbe  partnersbln  and  did  not  af- 
fect tbe  loan  tlie  bank  theretofore  had  made 
to  Page  &  Brlnton.  The  dissolution,  how- 
ever, is  material  as  it  concerns  the  future 
dealings  between  the  bank  and  Page.  And 
that  is  material  as  bearing  i^on  tbe  question 
of  payment  of  tbe  notes. 

B^een  Uay  and  July,  1906,  the  whole 
amount  of  the  five  notes,  $15,000,  was  placed 
to  the  credit  of  Page  &  Brlnton  at  tbe  bank 
subject  to  check.  Page,  In  August  of  that 
year,  from  moneys  received  by  him  from  the 
government,  also  deposited  to  his  credit,  in 
the  name  of  Page  &  BriDton,  over  $27,000, 
of  which  over  $8,300  were  deposited  on  the 
10th,  over  $15,300  on  the  24th,  and  $3,600 
on  the  29th,  of  August.  So,  on  the  10th  of 
that  month,  the  $4,000  note^  Exhibit  C,  was 
charged  against  the  account,  the  note  by  the 
bank  stamped  "Paid  August  10,  1906,*'  and 
then  surrendered  and  delivered  to  Page.  On 
August  28tb  the  $2,000  note,  Exhibit  G,  the 
$3,000  note,  Exhibit  D,  and  the  $2,000  note, 
Exhibit  F,  were  likewise  charged  against  the 
account,  the  notes  by  the  bank  marked  and 
stamped  "Paid  August  28,  1906,"  and  then 
surrendered  and  delivered  to  Page.  That 
was  a  total  of  $13,000  of  the  $1S,000  loan. 
After  thus  charging  that  amount  against  the 
account,  there  still  remained  a  balance  cred- 
it, on  the  29th  of  that  month,  of  about  $2,- 
400.  It  w^ill  be  observed  that  these  notes 
were  not  then  due — one  of  them  not  until 
November  19,  the  others  not  until  November 
4,  1906.  The  bank's  officer  having  charge  of 
the  matter  himself  testified  that  those  notes. 
Exhibits  C.  D,  F,  and  G,  were,  under  his 
direction,  charged  against  the  account  on  the 
dates  indicated.  Page,  when  he  learned  that, 
claimed  that  only  tbe  $4,000  note.  Exhibit 
C,  should  so  have  been  charged,  and  that  the 
remaining  $11,000  should  have  remained  to 
bis  credit.  But  I  do  not  find  anything  to 
show  that  the  bank  acquiesced  in  that,  or 
in  anj  particular  modified  tbe  charge  which 


theretofore  was  made  under  tbe  direction 
of  the  bank's  officer. 

The  remaining  note  of  $2,000.  Exhibit  B, 
was  not  thea  paid.  It  also  was  due  Novem- 
ber 4tb.  Payment  of  It  without  the  knowl- 
edge or  consent  of  Brlnton  was  extended  un- 
til February  2,  1907.  On  February  14,  1907, 
it  also  was,  by  the  bank,  marked  and  stamp- 
ed 'Tald  February  14,  1907,"  and  then  also 
was  surrendered  and  delivered  to  Page. 
Now,  the  claim  made  Is  that  It  In  fact  was 
not  paid,  but  was  merely  renewed  by  tbe 
giving  of  another  note,  or  Included  in  other 
notes,  given  by  Page.  As  to  that  but  two 
witnesses  testlfled— Page  for  the  defendants, 
and  the  bank's  officer  for  the  i^aintlfl.  Pace 
testified: 

"Tbe  note.  Exhibit  E,  Cor  $2,000,  was  paid ; 
but  I  do  not  remember  just  how  it  was  paid. 
I  presume  it  was  charged  to  my  account.  I 
don't  know  that  it  was  paid  by  giving  a  new 
note,  bot  I  don't  think  so.  I  was  getUng  money 
from  tbe  United  States  government  every 
month.  Tbe  bank  was  getting  money  from  my 
treasury  drafts,  and  I  don't  just  know  how 
they  applied- it."^ 

The  bank's  otRcer,  who  had  conducted  all 
the  business  between  the  bank  and  Page  and 
Page  &  Brlnton,  testified; 

"Go  February  15,  1907,  the  account  iPage  4 
Brlnton)  showed  a  credit  balance  of  93,llo.S}. 
The  plaintifTfl  Exhibit  B  was  paid,  and  <m 
February  14,  1907,  and  after  the  payment  of 
that  note,  there  was  a  credit  balance'  of 
$555.81." 

The  testimony  of  these  witnesses,  together 
with  the  presumption  of  payment  from  the 
bank  Itself  marking  and  stamping  the  note 
"Paid"  and  surrendering  and  delivering  it 
back,  is  good  proof  that  it  was  in  fact  paid. 
Not  only  Is  It  good,  but  also  of  such  weight, 
coming  as  it  does  from  those  who  transact- 
ed the  business,  and  hence  knew  what  the 
fact  in  such  respect  was,  as  to  require  some- 
thing equally  clear  and  strong  to  overcome 
It.  I  find  no  direct  evidence  against  It.  I 
therefore  look  to  see  what,  If  any,  indirect 
evidence  there  is  bearing  on  the  question. 
From  the  1st  of  September  to  the  29th,  the 
account  was  continually  overdrawn.  Tbe 
overdrafts  gradually  increased  until  the  27th, 
when  the  overdraft  was  $8,407.01;  but  on 
that  day  a  deposit  was  made  of  $10,206.41, 
leaving  a  credit  balance  of  $441.95.  That, 
however,  the  next  day  was  checked  out,  and 
the  account  again  overdrawn,  until  the  25th 
of  October,  when  the  overdraft  was  $6,767.- 
5S.  On  the  next  day,  the  26th,  a  further 
deposit  was  made  of  $7,025.16,  and  on  tbe 
close  of  that  day  there  was  a  credit  balance 
of  $1,102.82;  but  on  the  next  day  sufficient 
checks  were  drawn  on  the  account  to  create 
another  overdraft  of  $3,071.16.  And  so  the 
overdraft  continued  and  increased  until  the 
19th  of  November,  1006,  when  it  was  $12,455.- 
63.  In  the  meantime,  and  on  November  3, 
1906,  Page  gave  the  bank  three  notes,  all 
payable  April  3,  1907— one  for  $3,000,  one 
fOT  $5,000,  and  another  for  $5,000;  in  all. 
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fl8,000.  These  were  signed  by  Page  alone, 
by  slgnliig,  "H.  D.  Pace,  Page  &  Brlnton." 
No  dalm  Is  made  tbat  tbey  were  signed  or 
ddlvered  with  the  knowledge  or  consent  of 
Brintom,  or  tJkat  Page  bad  any  anUwrtty  to 
sign  Brinton's  name,  or  tbe  firm  name  of 
Page  &  Brlnton,  except  such  as  Page  bad  In 
Tlrtae  of  tbe  partnersbip  existing  at  ttie 
b^flnning,  bat  which  on  Hay  22d,  with  fall 
knowledge  of  tbe  bank,  was  dlasolved,  and 
Page  after  tbat  autborlwd  to  use  tbe  name 
of  Pl^  &  Brlnton  aa  and  for  only  fala  own 
and  Indlrldnal  pnrpoae.  Tbe  amount  of 
tbese  notes,  so  executed  by  Page  alone,  was, 
on  the  20tb  of  November,  placed  to  bis  ac- 
count, which  he  also  continued  to  carry  in 
tbe  name  of  Page  &  Brlnton,  and  was  given 
fxedlt  therefor,  which  thus  extinguished  his 
overdraft  and  gave  him  a  ci'edlt  balance  of 
$497^1.  He,  however,  continued  to  overdraw 
bis  account  until  tbe  8d  of  December,  1906, 
when  his  overdraft  again  was  $8,880.17.  In 
addition  to  that,  there  was  stlU  the  $2,000 
note,  Exhibit  B,  ^and  the  $18,000  notes, 
which  Page  gave  in  November,  outstanding 
and  unpaid.  And  so  the  account  goes  on 
until  the  14th  of  February,  1907,  when  It, 
with  fnrtber  deposits  made  in  tbe  meantime, 
showed,  as  testified  to  by  the  bank's  officer 
himself,  a  credit  balance,  in  Page's  favor, 
of  $3,115.35.  That,  of  course,  and  also  as 
testified  to  by  the  officer,  Included  on  the 
credit  side  tbe  $13,000  notes  executed  by 
Page  and  the  $2,000  note.  Exhibit  B,  of  Page 
&  Brinton,  given  in  May,  1906.  That  is  to 
say,  on  that  day  the  bank,  as  to  the  state 
of  the  account,  was  debtor  to  the  amount  of 
$3,115.85,  and  as  against  this  was  creditor 
to  the  amount  of  the  $2,000  note,  Exhibit 
E,  and  the  $18,000  notes  given  by  Page.  So, 
on  that  day,  the  bank,  as  I  read  the  record 
and  the  testimony  of  Its  officer,  deducted 
from  that  credit  balance  of  $3,115.35  the 
$2,000  note.  Exhibit  E,  and  marked  and 
stamped  tbe  note  "Paid,"  and  surrendered 
and  delivered  it  to  Page.  Now  the  argument 
is  that  that  was  not  payment,  because,  when 
the  amount  of  the  outstanding  notes  Is  con- 
sidered and  compared  with  the  credit  bal- 
ance. Page,  or  Page  A  Brinton,  were  debt- 
ors to  the  amount  of  nearly  $12,000,  and 
not  creditors.  Tbat  Is  true.  Still  the  bank 
then  could  have  applied  that  credit  balance 
to  the  $13,000  notes,  or  could  have  held  It 
subject  to  checks,  or  could  have  applied  It, 
as  X  think  it  did,  to  the  $2,000  note,  Exhibit 
E,  whldi  then  was  canceled  and  surrendered. 

In  this  connection  It  Is  also  to  be  noticed 
that  on  February  6,  1907,  Page,  as  Page  & 
Brlnton,  executed  still  another  note  for 
$5,000,  due  one  month  thereafter.  Then,  on 
April  3.  1907,  he,  as  Page  &  Brinton,  execut- 
ed another  note  for  $3,000,  one  for  $5,000, 
and  another  for  $5,000,  all  due  July  2d ;  on 
April  4th,  one  for  $2,000,  due  July  3d ;  on 
April  6th,  one  for  $5,000,  due  July  Sth,  on 
the  same  day  another,  for  $6,000,  due  Jnly 


Btb,  stUI  another  m  the  same  day,  for  fS,0OO, 
dne  Jaly  Sth;  and  on  April  26tb,  one  for 
$1,000,  doe  June  25th— a  total  of  $81,000. 
No  claim  Is  made  that  any  of  these  notes 
were  executed  with  the  knowledge  or  con- 
sent of  Brinton,  or  with  bis  authority,  except 
BQxSi  as  Is  claimed  Page  bad  in  rirtoa  at 
the  original  partnorablp.  The  $13,000  notes 
executed  by  Page  In  November,  1906,  and 
the  $5,000  note  February  6,  1907,  were,  by 
the  bank,  also  marked  amd  stamped  "Paid 
AjHTll'  11,  1907,"  and  were  tiien  surrendered 
and  delivered  to  Page.  Page  continued  to 
do  business  with  the  bank,  and  between  Au- 
gust, 1907,  and  February  8.  1008,  as  Page  & 
Brlnton,  executed  19  other  notes,  aggregat- 
ing $83,000.  Tbeee,  as  the  others,  were  also 
executed  without  tbe  knowledge,  consent,  or 
authority  of  Brlnton,  The  notes  executed 
in  April  of  that  year,  aggregating  $31,000, 
were  by  the  bank  marked  and  stamped 
"Paid,"  some  "May  28,  1907,"  some  "July  2, 
1907,"  the  rest  "July  5,  1907,"  and  aU  sur- 
rendered  and  delivered  to  Paga  Between 
February  24  and  March  28,  1908,  Page,  still 
continuing  business  with  the  bank  as  Page  A 
Brinton,  executed  eight  other  not^  aggre- 
gating $43,000.  These  also  were  executed 
without  the  knowledge,  consent,  or  authority 
of  Brlnton.  Tbe  notes,  aggr^tli^  $83,000, 
executed  between  August,  1907,  and  Febru- 
ary 8,  1908,  were  all,  by  the  bank,  marked 
and  stami>ed  "Paid"  on  various  dates  from 
November  27.  1907,  to  March  23,  1908,  and 
all  surr^dered  and  delivered  to  Page.  The 
notes  aggregating  $43,000  were  not  paid; 
that  Is  the  amount  the  bank  claims  it  had 
advanced  the  firm  of  Page  &  Brinton,  and 
which  remained  onpaid. 

Now  it  Is  contended  that  the  original  $2,000 
note.  Exhibit  E,  was  in  fact  not  paid,  but 
was  either  Included  in  the  $5,000  note  ex- 
ecuted by  Page  February  6,  1907,  or  was  the 
$2,000  note  executed  by  him  April  4th,  or 
was  included  In  some  of  the  other  notes  ex- 
ecuted by  him  In  April,  1907 ;  this  principal- 
ly because  Page  at  that  time,  and  at  all 
times  prior  thereto  and  after  he  htfd  opened 
the  account  with  the  bank,  was  its  debtor 
greatly  in  excess  of  that  amount.  There  Is 
no  doubt  that  the  notes  executed  by  Page 
In  April,  1907,  aggregating  $31,000,  were  In 
part  renewals  of  other  notes  executed  prior 
thereto,  as  were  also  the  notes  executed 
thereafter  In  part  renewals  of  notes  prior 
to  that  time.  But  I  am  unable  to  ascertain, 
on  the  record,  that  this  particular  note  was 
so  renewed,  or  carried,  or  paid.  The  bank's 
officer,  who,  better  than  any  one  else,  knew 
what  the  fact  In  such  respect  was,  did  not 
testify  that  that  note  was  paid  by  another  or 
others.  He  testified  that  some  notes  were 
paid  that  way;  but  as  some  were  paid, 
stamped,  and  returned,  by  charging  them 
against  tbe  account  and  deposits  of  moneys 
and  drafts  Page  obtained  from  the  govern- 
ment as  tbe  work  progressed,  and  others 
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marked  'Tald"  and  returned  becanse  of  other 
notes  given  in  lien  <A  tbem,  be  was  unable  to 
Identify  or  segregate  the  one  from  the  other. 
Still,  as  to  this  particular  note,  bla  testimony 
was,  not  that  it  was  paid  by  giving  another 
note,  but  that  on  February  16, 1907.  Page  had 
a  credit  balance  of  over  $3,000,  and  the  Ex- 
hibit B  was  paid  (not  renewed)  February 
14,  1007,  and  after  the  payment  (not  re- 
newal) of  that  note  "there  was  a  credit 
balance  of  mly  f66S.81."  Nowhere  by  bis 
testimony  did  he  qualify  the  words  "paid" 
and  "payment,"  nor  Is  It  otherwise  shown 
that  he,  by  the  use  of  them,  meant  paid 
by  a  renewal  or  the  giving  of  another  note. 
That  is  left  to  argument  and  to  inference. 
Nor  did  he  .undertake  to  explain,  or  point 
out,  in  what  manner,  or  by  what  note,  Ex- 
hibit E  was  merely  renewed,  and  not  paid. 
That  again  Is  left  to  argument  and  infer* 
ence.  If  the  bank's  <^cer,  and  if  not  he 
another  familiar  with  the  tranaacttona  and 
the  account,  was  not  able  to  explain  and 
point  out  with  reasonable  certainty  In  what 
manner  and  by  what  note  Exhibit  B  was 
merely  renewed  or  carried  in  one  cx  more 
of  the  several  batches  of  notes  given  there- 
after by  Page,  and  was  still  embraced  or  In- 
cluded In  the  last  batch  aggregatii^  $43,000. 
it  is  hardly  to  be  expected  that  we  can  do 
that  At  least,  in  view  of  the  bank's  stamp 
of  unqualified  payment,  Its  surrender  of  the 
not^  and  of  the  testimony  of  Its  officer  that 
it  was  paid,  the  duty  is  cast  on  counsel  to 
point  out,  and  show,  on  the  record,  what 
In  such  particular  Is  claimed  by  them.  This 
has  not  been  done  to  my  satisfaction.  Point- 
ing out  that  Page,  during  all  the  time  of  his 
account  with  the  bank,  was  Its  debtor  great- 
ly in  excess  of  the  amount  of  the  note  does 
not  suffice,  for,  manifestly,  between  the  time 
the  $83,000  notes  were  given  and  the  time 
the  $43,000  notes  were  given  his  notes  from 
bis  drafts  and  deposits  were  reduced  nearly 
one-half;  that  Is,  about  halt  of  them  were 
paid  and  about  half  renewed.  Whether  the 
$2,000  note.  Blxbiblt  E,  If  not  paid  prior 
thereto,  was  included  in  the  one  or  the  oth- 
er, cannot  be  ascertained.  The  bank's  offi- 
cer seemingly  was  not  able  to  tell,  nor  am  I. 

I  know  I  may  be  in  error  as  to  that,  and 
should  hesitate,  as  X  do,  to  overthrow  the 
flndlng  of  nonpayment  of  the  trial  court. 
But  this  is  a  case  In  equity,  and  au  appeal 
on  questions  of  both  law  and  fact  On  such 
an  appeal,  with  proper  assignments,  as  here, 
the  litigants  are  entitled  to  a  review  of  the 
record,  and  to  our  judgment,  not  only  as 
to  mere  questions  of  law,  but  of  fact  as  well. 
As  to  the  latter,  our  power  and  duty  in  a 
law  case  are  restricted  to  a  mere  review  and 
consideration  of  whether  there  is  any  suffi- 
cient evidence  to  sopport  a  verdict  or  findings 
assailed.  But  in  equity  they  are  broader 
than  that  Our  views  as  to  this  are  stated 
in  the  case  of  Campbell  v.  Gowans,  35  Utah, 
268,  100  Pac.  397,  23  L.  R.  A.  (N.  S.)  414,  19 
Ann.  Cas.  660.  If  here  there  were  a  conflict 


in  the  testimony  respecting  the  question  of 
irtiether  Exhibit  B  bad  or  bad  not  been 
paid,  and  what  the  truth  was  concerning  It 
d^Ksided  upon  the  andibiUty  of  witnesses 
or  the  weight  to  be  i^ven  to  their  tesUmony,  X 
should  not  hesitate  to  approve  the  flndlng.  I, 
however,  do  not  find  any  substantial  evidence 
to  sumwrt  it,  and  what  I  do  find  requires  ft 
contrary  finding. 

The  proposition  may  be  loo^  at  from 
still  another  view.  As  already  observed,  I 
think  it  cleariy  shown  that  the  partnership 
of  Page  ft  Brlnton  was  dissolved  May  22, 
1906,  and  that  Page  thereafter  carried  on  Ihe 
business  in  his  individual  capacity— while 
imder  the  firm  name,  stiU  with  the  bank's 
full  knowledge  as  to  that  That  was  shown, 
not  only  by  the  testimony  of  Page  and  Brln- 
ton, but  also  by  the  bank's  officer.  Hie  bank 
thus  knew  that  Page  had  no  authority  after 
that,  either  as  a  partner  or  othwwise,  to 
execute  notes  binding  Brlnton  for  advances 
majde  to  Page  in  carrying  on  the  businos 
in  his  individual  capacity.  Because  of  that 
knowledge  of  the  bank,  the  tact  that  Page, 
after  tbe  dissolution,  signed  the  notes  "Page 
ft  Brlnton,**  added  nothing  whatever  to  his 
individual  liablUty.  If,  now,  it  be  true  that 
the  $2,000  note.  Exhibit  B,  a  partnership 
note,  was  paid  and  snrrendered  by  Page  giv- 
ing his  own  note  for  It  then  why  Is  not  that, 
as  to  Brlnton,  who  did  not  authorize  the 
giving  of  the  new  note,  payment  of  Exhibit 
E?  Certainly,  one  note  may  be  paid  by 
another,  if  the  parties  so  Intend  it,  and  If 
given  for  sutAt  purpose.  Tbe  bank  could 
have  snrrendered  the  partnership  note,  Ex- 
hibit B,  for  Page's  individual  n<tfe  and  ob- 
ligation. It  is  not  the  qnestt<Mi  whether  it 
would  naturally  do  that  or  whether  It  was 
wise  to  do  it  raie  question  Is,  if  Exhibit  E, 
as  claimed  by  the  bank,  was  paid  by  the 
giving  and  the  acceptance  of  another  note, 
was  not  that  just  what  tbe  bank  did?  It 
of  course  contends  that  E]diibit  B  was  paid 
by  the  giving  and  tbe  acceptance  another 
note  on  the  theory  of  a  continuing  exlstraice 
of  the  partnership,  and  hence  all  the  notes, 
partnership  notes  and  all,  to  the  extent  <A 
$15,000,  secured  by  the  deed.  But  If  it  is 
wrong  as  to  its  two  main  contentions,  the 
purpose  for  which  the  original  notes  and  the 
deed  were  given  and  the  continuing  exist- 
ence of  the  partnership,  then  Is  there  noth- 
ing left  to  its  claim  tbat  Exhibit  E  was  paid 
by  tbe  giving  and  acceptance  ct  another 
note.  For,  if  those  propositions  are  found 
against  it,  then  does  It  follow  that  the  notes 
given  by  Page  after  the  dissolution  were  his 
individual  notes,  and  nothing  more ;  and 
if  Exhibit  E  was  paid  by  the  giving  of  anoth- 
er note,  then  does  it  further  follow  tbat 
it  was  paid  by  the  Individual  note  of  Page. 
And  thus,  with  both  of  those  propositions 
found  against  it,  if  Exhibit  E  was  not  paid 
in  manner  testified  to  by  Page  and  the  bank's 
officer,  I  do  not  see  bow  the  bank's  position 
is  bettered  by  the  claim  that  Exhibit  E  was 
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paid  by  the  giving  and  acceptance  of  another 
note,  for  that,  as  la  se^,  but  leads  to  the 
conclusion  that  It  was  paid  by  the  giving 
and  the  acceptance  of  Page's  individual 
note.  If  the  bank  is  right  as  to  Its  two  main 
contentions,  then  Is  It  entitled  to  a  fore- 
doenre  for  the  full  amonnt  of  the  original 
916,000  notes;  if  wnmg,  then  to  none. 

I  see  no  room  for  any  middle  ground,  by 
claiming  that  E!xhlblts  G,  J>,  F,  and  G  were 
paid,  but  that  E  was  not  Either  all  were 
paid,  or  none  was  paid ;  and  as  to  that,  and 
for  the  reasons  stated,  I  think  the  record 
requires  a  finding  that  all  were  paid. 

PBICK,  J.  I  omcur.  In  view,  hQwever, 
of  counsel's  insistence  that  our  original  con- 
clusion is  erroneous,  I  feel  constrained  to 
add  a  few  words. 

I  have  never  entertained  a  doubt  respect- 
ing the  correctness  of  the  conclusions  reached 
in  the  original  opinion,  and  that  those  con- 
elnedona  strictly  conform  to  both  the  law 
and  the  facts.  In  my  Judgment  the  following 
qnestloiiB  were  the  only  ones  Involved  in 
the  case:  (1)  To  what  amount  did  the  firm 
of  Page  &  Bxlnton  become  obligated  In  the 
mortgage  signed  by  Brintcm  and  his  wife? 
(2)  Was  said  part3iershb»  dissolved,  as  con- 
tended by  Hr.  Brinton?  (3)  Was  the  |i2.000 
note,  Exhibit  E,  pidd,  as  contended  by  both 
Page  and  Brinton? 

The  first  question  was  perhaps  one  of 
mixed  law  and  fact.  In  so  far  as  it  was  a 
question  of  law,  I  never  entertained  any 
doubt  with  regard  to  what  the  construction 
of  Oie  mortgage  ithonld  be,  and  that  the  con- 
struction placed  thereon  by  the  Chief  Justice 
is  ttie  correct  one.  So  far  as  it  was  a  ques- 
tion of  fact,  the  trial  court  found  against  the 
emtentlCHi  of  the  bank,  and,  in  my  judgment, 
correctly  so.  That  Ihe  firm  of  Page  A  Brin- 
ton was  dissolved,  and  that  the  bank  knew 
of  the  dissolution,  and  also  knew  that  Brin- 
tm,  without  his  amamt,  express  or  implied, 
conld  not  thereafter  be  held  for  any  sum  in 
excess  of  the  amount  stated  In  the  mortgage, 
are  established  beyond  a  reasonable  donbt. 

The  only  question  that  remains,  therefore, 
la  whether  tlie  wlKde  amount  stated  in  the 
mor^ge,  and  as  evidenced  by  the  note. 
Exhibit  E,  was  paid.  That  question  is  so 
thoroughly  disposed  of  by  Hr.  Justice 
8TRAUP  that  I  do  not  feel  called  on  to 
argue  the  matter  further,  except  to  say  that, 
when  a  creditor  and  holder  of  a  note  marks 
it  "Paid"  and  surrenden  the  evidence  to  his 
debtcn,  the  former,  in  case  he  wants  to  dis- 
pute the  fact  of  payment,  should  be  pre- 
pared to  show  by  some  clear  and  convincing 
proof  why  the  evidence  of  payment  he  him- 
self furnished,  at  a  time  when  there  was  no 
dispute,  nor  likely  to  be  one,  concerning  the 
fact  of  payment  should  not  be  taken  as  true. 
In  this  case  the  bank  has  utterly  failed  to 
make  such  proof.  All  that  are  offered  in 
that  regard  are  certain  Inferences,  which.  In 


my  jodgmoit,  aie  by  no  meuu  cnuduidTa 
In  favor  of  the  bank's  cmtentlon,  but  may 
as  really  be  construed  In  favoff  of  Mr. 
Brinton. 

The  petition  should  therefore  be  denied. 


CURRT  V.  EQUITABLE  SURB3TT  CO. 
(No.  4154.) 

(Court  of  Appeals  of  Colorado.  Dec.  14,  1014.) 
CouBTS  (t  488') — Appeixate  Goubts— Tbahs- 

FEB  TO  COUBT  OF  APPEALS— MOTION  TO  Rc- 
M  A  ND— FlLING-^^TlME. 

Laws  1911.  p.  268,  |  6,  provides  that  the 
Supreme  Court  may  tranafte  to  the  Court  of 
Appeals  such  cases  as  It  may  deem  advisable, 
witQ  certain  exceptioca,  and  on  such  transfer 
the  clerk  of  the  Court  of  Appeals  ehall  notify 
the  parties  or  their  attorneys  of  record  and  ad- 
vise them  that,  unless  within  30  days  from  the 
date  of  the  notice  a  petition  is  filed  requesting 
remand  to  the  Supreme  Court,  a  waiver  by 
consent  wilt  be  conclusively  preaumed  of  the 
right,  if  any,  to  a  bearing  by  the  Supreme 
Court  Held,  that  where  a  case  was  transfer- 
red, and  no  petition  to  remand  was  filed  in  the 
Court  of  Appeals  within  the  time  specified  after 
notice  to  the  attorneys  of  record,  whatever  the 
reason  for  the  delay,  the  Court  of  Appeals,  with 
certain  exceptions,  bad  no  jurisdiction  to  grant 
a  petition  to  remand  subsequently  filed. 

[Ed.  Note.— For  other  cases,  Courts,  Cent 
Dig.  U  1316-1323 ;  Dec.  Dig.  g  48&*] 

Error  to  District  Court,  City  and  County 
of  Denver;  J.  H.  Teller,  Judge. 

Action  by  James  P.  Curry  against  the  Equi- 
table Surety  Company.  From  a  Judgment 
in  ftvoF  of  the  latter,  the  former  brings  er- 
ror. On  motion  to  transfer  to  the  Supreme 
Court  Denied. 

Barnett  &  Campbell  and  Joshua  Orozler, 
all  of  Denver,  fbr  plaintiff  In  error. 

PER  CURIAM.  The  above  case  reached 
this  court  In  due  course,  under  assignment 
from  the  Supreme  Court,  under  section  6, 
p.  268,  Session  Laws  1911,  of  the  act  creat- 
ing the  Court  of  Appeals.  Within  the  re- 
quired time  the  clerk  of  this  court,  by  regis- 
tered mall,  notified  Barnett  &  Campbell,  at- 
torneys of  record  for  plalntUC  in  error,  of  the 
transfer.  Joshua  Grozler  Is  also  attorney  of 
record,  but  the  former  names  appear  first  on 
the  record.  No  appllca'tlon  to  remand  the 
case  to  the  Supreme  Court  was  filed  by  plain- 
tiff in  error  vrithln  SO  days  from  the  date 
of  the  notice,  as  provided  by  the  statute. 
The  notice  was  mailed  October  12th,  and 
r^^tered  receipt,  sipied  by  Barnett  & 
Campbell,  was  returned  to  the  clerk  by  the 
poet  office  department,  showing  delivery  of 
the  notitie  to  that  firm  on  October  14th.  The 
date  of  the  notice  does  not  appear,  but  it 
must  necessarily  have  been  aa  October  12th 
or  prior  to  that  time.  November  12th  a 
motion  to  remand  was  filed  with  the  clerk  of 
the  court,  slgiud  by  all  the  attorneys  of  rec- 
ord for  plaintiff  In  error.  The  motion,  how- 
ever, reads  In  part  as  follows:  "Now  comes 


*For  other  casaa  see  same  topic  and  section  NUMBER  in  Dec.  Die  t  Am.  Dig.  Key-No.  SeilM  a  Rep'r  Indexes 
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the  plaintiff  In  erior,  by  Joshtta  Oro^er*  one 
of  his  attom^s,"  eta  It  appears  from  the 
motion  that  Orozler  had  devoted  more  at- 
tention to  this  case  than  his  ccdleagaes; 
that  be  never  bad  notice,  vntll  tihe  time  be 
filed  his  moti<m,  that  the  canse  had  been 
transferred  from  the  Supreme  Gonrt  to  the 
Court  of  App^la;  that  the  case  la  the  out- 
growth of  cause  No.  8160,  then  In  the  Su- 
preme Court,  entitled  Cuny  t.  Trlnkle  Auto- 
mobile Go.  et  aL ;  that  it  would  be  to  the  In- 
terest of  all  partial  concemed  to  hare  the 
two  cases  argued  together  in  the  Supreme 
Court;  and  that,  immediately  upon  learning 
of  the  transfer  from  the  Supreme  Court,  this 
motion  was  filed. 

Said  section  5  reads,  In  part,  as  follows: 

"And  immediately  upon  such  aBsifimment  and 
transfer  of  causes  so  pending  on  error,  the  clerk 
of  the  Court  of  Appeals,  ^all,  by  registered 
mail,  notify  the  parties  to  each  of  said  causes 
or  their  attorneys  of  record,  of  such  transfer, 
and  advise  them  that  unless  within  thirty  days 
the  date  of  said  notice  a  petition  be  filed 
requesting  that  the  same  be  remanded  to  the 
Supreme  Court,  a  waiver  by  consent  will  be  con- 
dosively  presumed  of  the  right  or  privilege^  if 
any  such  right  or  privilege  exists,  to  a  bearing 
and  determination  of  tiie  writ  of  error  by  the 
Supreme  Court.  *  *  *  But  in  all  cases  pend- 
ing on  error  thus  transferred,  wherein  no  such 
petiticui  be-  filed  within  the  80  days  mentioned 
In  the  notice,  the  decision  of  the  Court  of  Ap- 
peals shall,  with  the  exceptions  specified  in  sec- 
tion 6  of  this  act,  be  final  and  condnsive." 

There  are  some  matters  appearing  In  the 
motion,  which,  if  resting  In  the  discretion  of 
the  court,  would  be  somewhat  po'suaslve; 
but  we  think  the  Leglslalure  has  removed 
from  this  court  the  right  to  exercise  any 
discretion  in  the  consideration  of  the  petition. 
The  statute  reserves  the  right,  in  ^ther  party 
to  the  action,  to  effect  a  return  to  the  Su> 
preme  Court  of  any  case  so  transferred,  by 
simply  filing  a  petition  requesting  the  same, 
but  at  the  same  time  expressly  provides  that 
In  the  absence  of  such  petition  consent  to 
the  transfer  will  be  conclusively  presumed. 

The  failure  of  plaintiff  In  error  to  file  such 
petition  to  remand  within  the  time  provided, 
whatever  the  reasons  for  such  failure  may 
be,  bars  him  from  the  right  to  remand,  un- 
less within  certain  exceptions  stated  in  the 
statute,  and  leaves  this  court  without  Juris- 
diction to  grant  the  petition. 

The  motion  will  be  denied. 


SBATTLR.  R.  &  S.  RT.  CO.  v.  CITY  OF 
SEATTLE.    (No.  12127.)t 

(Supreme  Coart  of  Washington.  Dec.  SO,  1914.) 

1.  Eminbmt  Dohazn  (S  177*)— Pboceedihos 
— Pabties. 

In  a  proceeding  to  condemn  part  of  the 
right  of  way  of  a  railroad  company,  a  receiver 
of  the  company  shonld  be  made  a  party. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Die.  H  478,  480.  481,  483,  485; 
Dec  Dig.  1 177.*] 


2.  Ehxnekt  Dokun  (I  241*)— Pbookbdinob— 

JUDQHBNT. 

Where  a  dty  sought  to  condemn  portions  of 
a  railroad  company's  right  of  way.  It  was  in- 
equitable to  render  judgment  vestuig  the  dty 
with  fee  title  to  portions  described,  wbw  dam- 
ages had  been  awarded  on  the  theory  that  the 
city  desired  a  mere  joint  use  of  the  premises  de- 
scribed ;  for  while  one  having  tiiie  power  of  emi- 
nent domain  may  acquire  the  fee  or  a  less  in- 
terest in  the  property,  the  petition  dionld  show 
wliat  right  is  to  be  acquired,  and  damages  should 
be  assessed  on  that  theory, 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §§  621-62S ;  Dec.  D^.  S  241.*] 

8.  EuinsNT  Doiuin  (|  207*)— PBOocEnnfos. 

Where  a  dty  desired  a  Mat  ose  of  a  rail- 
road right  of  way  for  a  considerable  distance, 
the  way  should  not  be  divided  into  zones,  but 
damages  should  be  assessed  for  the  whole  way. 

[Ed.  Note. — ]''or  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  §S  646,  546;  Dec.  Dig.  }  207.*] 

4.  EumENT  DouaXH  Q  207*)— PBOCEsniivaB— 

JuET  Question. 

Though  the  title  of  a  railroad  company  to 
its  right  of  way  depended  upon  various  deeds 
and  franchises,  and  prior  litigation  had  fixed  the 
company's  rights  thereto,  the  company  may  de- 
mand that  tbe  damages  for  the  acquisition  by  a 
'city  for  a  joint  use  in  the  right  of  way  be  de- 
termined as  a  single  right  in  one  verdict,  and  the 
title  of  the  railroad  company  to  the  various  por- 
tions cannot  be  submitted  to  the  Jury. 

[Ed.  Note.— I^r  other  cases,  see  Bmbisnt  Do- 
main, CenL  Dig.  U  645,  546;  Dec.  Dig.  {  207.*] 

6.  BUINBlffT  DOlCAIff  (I  128*)— FBOCBIDIIfO»- 

Dahaobs. 

Where  a  dty  condemned  a  joint  use  in  a 
railroad  right  of  way,  and  tbe  condemnation  ne- 
cessitated a  6  per  cent,  change  of  grade  from  the 
right  of  way  to  the  car  bams  and  shops  of  the 
company,  the  measure  of  damages  is  such  sum 
as  would  enable  the  company  to  readjust  itself 
to  the  new  grade,  so  that  it  would  occupy  the 
same  relative  position  as  it  did  before  condem- 
nation. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  li  340-351 ;  Dec.  Dig.  |  lU.*) 

Department  1.  Appeal  from  Superiw 
Court,  King  County;  John  E.  Humphries, 
Judge. 

In  the  matter  of  the  petition  of  the  City  of 
Seattle  to  condemn  property  for  the  widen- 
ing of  a  street  From  the  Judgment  of  con- 
demnation, the  Seattle,  Renton  A  Southern 
Railway  Company,  a  corporation,  appeal.  Re- 
versed. 

Scott  Calhoun,  of  Seattle,  for  appellant. 
Jas.  E.  Bradford  and  Howard  M.  Flndley, 
both  of  Seattle,  for  respondent. 

MORRIS.  J.  [1]  Action  by  the  city  of  Se- 
attle seeking  coudemnatlon  of  adjacent  prop- 
erty for  the  puriwse  of  widening  Rainier  av- 
enue. Included  in  the  property  affected  was 
the  right  of  way  of  the  railway  company,  va- 
rying In  width  from  16  to  33  feet  throughout 
tbe  entire  distance  of  about  eight  miles,  and 
tract  30,  Momlngslde  addition,  upon  which 
the  railway  company  had  erected  Its  shops 
and  car  barns.  The  railway  (»mpany  has  ap- 
pealed, alleging  numerous  errors. 

First,  it  Is  contended  that  under  the  au- 
thority of  State  ex  rel.  Peabody  v.  Superior 
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Court  77  Wash.  898. 188  Pac.  277,  the  receiv- 
ers of  the  railway  company  ehODld  bare  been 
made  parties.  This  contention  must  be  nu- 
tained.  The  city  suggests  that,  because  of  a 
different  showing  as  to  certain  dates  relative 
to  the  action  of  the  federal  and  state  courts 
In  the  appointment  and  dlschai^  of  receiv- 
ers, the  Peabody  Case  Is  not  controlling.  It 
seems  to  us,  however,  that  the  same  reason- 
ing Is  present  here  as  In  that  case,  and  that 
no  valid  decree  could  be  made  wltiioat  the 
presence  of  the  receivers. 

[2,  S]  The  condemnation  ordinance  referred 
to  the  property  of  the  railway  company  to 
be  taken  or  damaged,  as  all  right,  title,  and 
interest  In  and  to  any  lands  lying  within  the 
limits  of  Rainier  avenue,  belonging  to  the 
Seattle,  Kenton  &  Southern  Hallway  Compa- 
ny. The  i>etitlon  adopted  the  same  language, 
describing  the  right  of  way  with  Its  varying 
widths  by  metes  and  bounds,  and  embracing 
a  number  of  different  descriptionst  some  of 
which  would  describe  but  a  small  portion  of 
the  right  of  way.  while  others  would  describe 
long  distances.  The  dty  was  permitted  by 
the  lower  court  to  try  each  one  of  these  de- 
scriptions separately,  upon  the  theory  that 
the  dty  was  not  condemning  the  whole  title 
or  interest  of  the  railway  company,  but  only 
the  right  to  make  a  joint  use  for  street  pur- 
poses, which  would  not  interfere  with  the  use 
of  the  railway  company.  The  Jury  in  each 
Instance  assessed  the  damages  to  be  awarded 
for  such  Joint  use  at  the  sum  of  $10,  Irrespec- 
tive of  either  the  length  or  width  of  the  right 
of  way  embraced  in  that  particular  descrip- 
ticm.  Judgment  was  entered  upon  these  vari- 
ous verdicts,  the  language  of  which  under 
section  77S4,  Rem.  Sc  Bal.  Code,  would  vest 
the  title  to  these  various  descriptions  In  the 
dty  In  fee. 

There  is  nothing  equitable  In  ascertaining 
the  damages  to  be  awarded  upon  the  tbeory 
of  a  Joint  use  and  then  entering  a  decree  that 
grants  the  entire  use.  Such  procedure  can- 
not be  Bostalned.  As  was  said  in  State  ex 
reL  Union  Lumber  Co.  v.  Superior  Court  for 
Thnrston  County,  70  Wash.  540, 127  Pac.  109: 

"The  law  is  well  settled  in  this  sUte  that, 
where  the  right  of  eminent  domain  is  given,  that 
riiAt  may  be  exercised  in  a  BtipiUated  manner, 
and  tiiat  the  court  may  in  Its  decree  provide  for 
a  limited  use,  or  a  particular  use,  which  shall 
Rcognfie  the  rights  of  both  parties  in  the  use 
of  the  land  appropriated  ;  and  that  the  jory  in 
determining  the  compensation  to  be  paid,  shall 
do  so  with  reference  to  the  particular  ose  to 
which  the  lands  are  to  be  put  and  the  particular 
method  sought  to  be  ad4H>ted  in  the  taking  and 
Qse  of  the  lands  sought  to  be  appropriated. 
These  and  like  rules  have  been  laid  down  In 
Seattle  &  M.  B.  Co.  v.  Roeder,  30  Wash.  244, 
70  Pac  498,  94  Am.  St.  Rep.  804 ;  State  ex  rel. 
Kent  Lumber  Co.  v.  Soiwnor  Court,  46  Wash. 
S16,  90  Pac.  d63;  Spokane  Valley  Land  &  Wa- 
ter Co.  V.  Jones  &  Co.,  53  Wash.  87,  101  Pac. 
S16 ;  Olympla  Ught  &  Power  Co.  v.  Harris,  58 
Wash.  410,  108  Pac.  940.  If,  then,  a  particular 
use  or  right  may  be  condemned,  we  can  see  no 
objection  to  the  decree  of  appropriation  defi- 
nitely determining  and  adjudicating  the  partic- 
ular use  to  which  the  hinds  are  to  be  pot  and  I 


the  particular  manner  in  which  the  right  sought 
ia  to  be  exercised.  This  has  ordinarily  been 
done  by  stipulation,.or  some  appropriate  method 
employed  at  the  tune  of  the  trial  to  ascertain 

the  damages." 

If  the  dty,  therefore,  seeks  to  take  less 
than  the  whole,  then  its  purpose  should,  in 
some  way,  be  dearly  indicated,  so  that  the 
Judgment  of  condemnation  will  be  a  final  and 
absolute  determination  of  the  -rights  of  the 
parties,  and  these  rights  should  be  ascertain- 
ed as  a  whole  and  not  piecemeal.  If  it  Is  the 
purpose  of  the  city  to  obtain  a  Joint  use  of  the 
railway  property  for  dty  purposes,  the  dam- 
ages, if  any,  should  be  determined  from  such 
Joint  use  of  the  whole  right  of  way,  and  not 
by  dividing  such  right  of  way  into  zones  and 
determining  each  separately  as  if  It  was  the 
only  use  to  be  determined.  The  vice  of  such 
a  procedure  is  shown  .In  the  several  verdicts 
returned  In  this  case,  wherein  a  uniform  sum 
of  f  10  is  determined  to  be  the  damage,  Irre- 
spective of  the  length  or  width  of  the  right 
of  way  indttded  in  that  zone.  Manifestly, 
if  such  a  sum  la  a  Just  estimate  of  the  dam- 
age to  be  awarded  for  a  Joint  use  of  the 
smallest  zone  measured  by  feet,  a  like  sum 
would  seem  Inadequate  for  such  a  use  of  the 
largest  zone  measured  by  miles,  Irrespective 
of  the  varying  widths. 

[4]  Answering  this  suggestion,  the  dty  con- 
tends that  the  railway  interest  in  its  right  of 
way  Is  determined  by  various  deeds,  franchis- 
es, etc,  and  that  prior  litigatloiL  baa  fixed 
the  rights  of  the  respective  parUes  as  to  some 
of  these  varying  zones.  In  so  far  as  the  rail- 
way company's  rights  are  determined  by  vari- 
ous deeds  OF  ftancblses,  we  do  not  tiilnk  it 
in  any  way  detracts  from  Its  rlg:ht  to  have  the 
damages  for  the  dty's  right  of  Joint  user  de- 
termined as  a  single  rlg^t  and  in  one  verdict 
In  so  tftr  as  the  rights  of  the  parties  have 
been  determined  by  prior  litigation,  it  would 
seem  as  though  the  dty  should  determine  its 
ri^ts  as  fixed  by  such  litigation,  and  not 
subject  them  to  the  determination  of  the  Jury 
In  this  case  as  Influendng  the  amount  ot  danv- 
ages  to  be  awarded.  Olils  la  in  effect  subject- 
ing the  title  as  between  the  dty  and  the  rail* 
way  company  to  the  Jury,  whldi  does  not 
seem  to  us  to  be  proper  In  this  proceeding. 

[Sj  Appellant  suggests  a  serious  question 
as  to  whether  or  not  the  city  can  condenm 
the  longitudinal  right  of  way  of  the  street 
railway  so  as  to  deprive  the  railway  compa- 
ny of  Its  use.  But,  inasmuch  as  it  would 
seem  to  be  the  purpose  of  the  city  to  condemn 
only  a  Joint  use,  we  will  not  now  undertake 
to  determine  the  question  submitted  by  the 
suggestion.  In  determining  the  damage  to 
the  railway  company  because  of  a  5  per  cent 
diange  of  grade  in  the  avenue  adjacent  to 
the  property  occupied  as  shops  and  car  barns, 
the  city  was  permitted  to  proceed  op<m  the 
theory  that  the  measure  of  damage  was  the 
amount  necessary  to  readjust  the  tracks  from 
the  main  line  Into  the  shops  and  barns  on 
a  6  per  cent  grade  and  the  cost  of  a  concrete 
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retaining  wall  alone  the  property  line,  to- 
Ketbw  with  an  amount  estimated  to  he  auffl- 
dent  as  an  Insurance  agaAist  the  added  risk 
<tf  operation  upon  a  6  p»  cent  grade.  This 
amount  was  estimated  by  the  cll7'a  witness 
as  t%lS6,  which  was  the  sum  fixed  by  the 
Jury  in  its  verdict,  showing  the  adoption  of 
this  theory.  This  measure  of  damages  Is  In- 
correct The  true  measure  of  damages  Is 
such  a  sum  as  would  enable  the  railway  com- 
pany to  readjust  itself  to  the  new  grade,  so 
that  It  would  occupy  the  same  relatlTe  posi- 
tion to  the  proposed  grade  as  it  does  to  the 
present  grade.  The  conrt  so  instructed  the 
Jury  In  one  Instance,  but  added  that  they 
might  return  a  verdict  in  such  a  sum  as 
would  enable  the  railway  company  to  read- 
Just  its  tracks  and  plant  to  the  proposed 
grade,  together  with  the  added  cost  of  opera- 
tion. This,  in  effect,  permitted  the  Jury  to 
determine  the  proper  measure  of  damage  and 
to  return  a  verdict  accordingly. 

Numerous  other  errors  are  suggested,  but 
we  have  said  enough  to  establish  reversible 
error,  and  the  other  assignments  will  not  be 
referred  to. 

The  Judgment  is  rereraed. 

CROW,  C.  J.,  and  CHADWICK,  GOSB  and 
PABKEI^  JJ.,  concur. 

SECOB  V.  CLOSE,  Sheriff,  et  al.   (No.  12040.) 

(Supreme  Court  of  Washington.    Dec.  30, 
19140 

Sales  (8  474*)— CoNDmoKAL  Saut— Pimko 

OP  Notice— Lbvt  bt  Cbeditob. 

Where  property  sold  under  a  comjitional 
contract  of  sale  was  returned  in  payment  of 
the  balance  of  the  purchase  price,  a  subsequent 
judgment  creditor  of  the  buyer  cannot  levy  on 
the  property  in  the  hands  of  the  seller,  even 
thouRh  the  cootract  of  sale  was  not  filed,  as 
required  by  Bern.  &  BaL  Code,  I  8670,  to  pre- 
vent the  sale  from  being  absolute  as  to  the  buy- 
er's creditors. 

[Ed.  Note.— For  other  cases,  see  Sales,  O^t 
Dig.  (8  1391-1402;  Dec.  Dig.  8  474.*] 

Department  1.  Appeal  from  >  Superior 
Court,  Cowlitz  County;  Wm.  T.  Darch, 
Judge. 

Action  by  Oeorge  Secor  against  Bd.  Close, 
as  Sheriff,  and  John  Oadbftw.  Judgment  for 
plaintiff.  Defendants  appeaL  Affirmed. 

B.  Jj.  Ruhbell,  of  Kelso,  for  appellants. 
MaGlU,  HcKenney  ft  Brush,  of  Kelso,  for 
respondent 

FABKEB,  J.  The  plaintiff,  Oeorge  Secor, 
claims  title  to  personal  prt^rty  levied  upon 
by  the  sheriff  of  Cowlitz  county,  at  the  In- 
stance of  the  defendant  John  Gadbaw,  under 
an  execution  upon  a  Judgment  rendered  In 
his  favor  against  A.  C  Lutber  and  W.  B. 
Mitchell,  copartners.  The  plaintifTs  claim 
was  made,  and  trial  had  in  the  superior  court. 
In  pursuance  of  sections  673-577,  Bern.  &  Bal. 
Code,  relating  to  adverse  dalms  to  proper- 


ty levied  upon.  Findings  and  indgment  be- 
1^  rendered  in  favor  of  the  plaintiff,  estab- 
lishing his  title  to  the  ittoperty  and  annulling 
the'  levy,  the  defendants  liave  appealed  there- 
from to  this  court 

On  May  14,  1912,  respondent  vas  the  own- 
er of  a  shingle  mlU  la  CowUta  ootmty.  On 
that  day  he  entered  Into  a  conbact  of  con- 
ditional sale  of  the  mUl  to  Luther  &  Mitchell, 
and  delivered  to  Uiem  poasessUm  thereof; 
the  condition  of  the  sale  being  that  the  title 
to  the  mill  should  remain  in  reagKUdait  until 
full  payment  at  title  purchase  prices  Be- 
spondent  failed  to  cause  the  contract  of  cour 
ditlonal  sale  to  be  filed  in  the  office  of  the 
county  auditor  within  10  days,  or  at  all,  aft- 
er delivering  possession  of  the  mill  to  Luther 
&  Hittdiell,  and  thereby  the  sale  became  ajb- 
solute  as  to  subsequent  creditors  in  good 
faith,  under  the  provisions  of  section  3670, 
Rem.  ft  Bal.  Code.  Thereafter,  on  July  2, 
1913,  Luther  A  Mitchell  surrender  posses- 
sion of  the  mill  to  respondent  and  all  claim 
of  title  thereto,  in  full  paymoit  of  the  bal- 
ance due  upon  the  purtdiase  price,  only  a 
small  portion  of  which  had  theretofore  been 
paid.  It  is  not  contended  that  tiie  mill,  after 
its  use  by  Luther  ft  Mitchell  for  a  period  of 
over  a  year  after  receiving  possession  there- 
of from  respondent,  was  at  greater  value 
than  the  balance  due  upon  the  purchase 
price.  Over  six  months  thereafter,  on  Jan- 
uary 13,  1914,  appellant  Gadbaw  obtained  a 
Judgment  against  Luther  ft  Mitchell  for  the 
sum  of  ¥378,  in  the  superior  court  for  Cow- 
litz county.  In  that  case  effort  was  made  by 
appellant  Gadbaw  to  have  his  claim  decreed 
to  be  a  lien  upon  the  mill.  Including  respond- 
ent's Interest  therdn.  This  claimed  relief 
was,  however,  denied  by  the  court,  and  the 
action  dismissed  as  to  respondent,  who  had 
been  made  a  defendant  therein.  That  ad- 
judication touching  appellant  Gadbaw*s 
claimed  rights  as  against  respondent  remains 
In  force  and  unappealed  from. 

Contention  Is  made  by  counsel  for  appel- 
lants that  the  trial  court  erred  In  finding,  as 
it  did  Id  substance  that  the  mill  was  sur- 
rendered by  Luther  ft  Mitchell  to  respondent 
in  payment  of  the  balance  due  upon  the  pur- 
chase price  thereof.  A  review  of  the  evi- 
dence to  which  our  attention  has  been  called 
by  the  abstract  convinces  us  that  the  evi- 
dence clearly  preponderates  In  favor  of  the 
view  of  the  trial  court  on  this  question. 
Other  facts  of  the  case  are  undisputed,  as 
above  summarized. 

But  little  Is  necessary  to  be  said  touching 
the  law  of  the  case.  Some  contention  Is 
made  by  counsel  for  appellauts,  seemingly 
rested  upon  the  theory  that  appellant  Gad- 
baw's  rights  have  been  secured,  as  he  claims 
them  here,  by  the  failure  of  respondent  to 
file  in  the  office  of  the  county  auditor  the  «m- 
dltional  sale  contract,  and  by  Gadbaw  be- 
coming a  subFecitient  creditor  in  good  faith 
of  Luther  ft  Mitchell.   We  are  quite  nnable 


•For  othw  ouw  sea  urn*  topic  and  sacUon  NUMBER  In  Dae.  Dig.  A  Am.  Dig.  Kay-No.  Sertee  A  Rap'r  Indaxaa 

Digitized  by  Google 


Vtsh.) 


KELLT  T.  OITY  OF  8F0EANE 


57 


to  see  ttiftt  tbew  &cts  am  of  any  ■▼all  to 
il^dlaatB  here.  These  tacts  show  iu>tblns 
more  ttuu  that  the  sale  <a  the  mUl  to  Luther 
A  Mltch^  became  in  law  an  abaolnte  In- 
stead oC  a  conditional  one,  aa  to  snbseqiwnt 
creditors  In  good  faith.  But  this  did  not 
prevent  Lather  &  Mitchell  retnmlns  the  mill 
to  respondent  in  payment  of  the  balance  due 
upon  the  imrdiase  price  thereof,  even  thoi^ 
tbey  thereby  preferred  respondent  aa  a  credi- 
tor, In  the  abranoe  of  the  value  of  the  mill  at 
that  time  being  In  esoen  ot  the  balance  due 
npw  the  purdiase  price,  or  sune  other  de- 
ment of  bad  faith  or  fraud  ooiterinc  into  the 
tnosactlon. 

'nils  is  not  an  InaolTency  or  banknipt<7 
pEoceedinft  wherein  might  be  sought  the  set- 
tine  aside  of  this  settlement  ot  the  Luther  & 
llUdiell  debt  to  reqiondent;  if  prosecuted 
with  doe  dlllgenc&  Amiellant  Oadbaw  was 
a  mm  creditor  of  Luther  &  Mitdbdl  at  the 
time  of  their  surrender  of  the  mill  to  re- 
apoDdent  In  paymoit  of  the  balance  due  upon 
the  pnrdiase  pilce.  He  bad  no  lien  upon 
the  mill,  nor  did  he  even  have  his  dalm  re- 
duced to  Judgmcmt  against  Luther  ft  Mltidiell 
until  more  than  six  months  after  the  surren- 
der of  the  mill  by  them  to  respondent  In  pay- 
ment of  their  debt  This  preference  payment 
of  their  debt  was  not  unlawful  to  th»  extent 
that  it  can  be  ignored  hi  the  sole  Interest  of 
qipeUaut  Oadbaw,  who  was  not  a  lien  credi- 
tor at  the  time  of  the  preference,  whaterw 
might  have  been  done  in  an  Inmlveocy  or 
banfcmptcy  piooeedlnft  timely  prosecuted  in 
the  interest  of  all  the  creditors  of  Luther  & 
HltcheU,  looking  to  the  setting  aidde  of  the 
preference. 

The  Judgment  is  affirmed. 

CROW.  O.  3.,  and  CHADWICK,  MOBSIS, 
and  G08B,  JJ.,  concur. 


EBLLY      GITT  OF  SPOKANE. 
(No.  12187.) 

(Supreme  Court  of  Wsshington.    Dec  28, 

1914.) 

1.  Appeal  and  E!bbob  (S  1056*)— Habuless 
Ebbob— Exclusion  of  Evidence. 

Where,  in  an  action  for  injuriee  to  a  pe- 
dntrian  stepping  into  a  bole  in  a  sidewalk,  the 
location  and  dimensions  of  the  bole  were  testi- 
fied to  bj  three  witoesses  besides  the  pedes- 
trian, and  they  were  in  snbstantial  harmony 
with  each  other,  error  in  exclusion  of  a  photo- 
fxnph  which  merely  showed  a  small  shadow  near 
the  ineide  of  the  walk,  practically  where  all  of 
the  witnesses  located  the  hole,  but  not  showing 
that  there  was  no  hole  into  which  the  pedestrian 
coald  have  stepped,  most  be  diar^arded,  as  not 
affecting  the  substantial  rifihts  of  the  city,  witfa- 
ia  Rem.  A  BaL  Code,  S  307. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  4187-4193,  4207;  Dec. 
Dig.  S  1056.*] 

2.  Evidence  C8S  195,  359*)- Dkmonbtbative 
EviDENCB—raoTOQBAPHB— Models. 

The  practice  of  admitting  photographs  and 
models  is  evidence  in  all  proper  cases  should  be 


encouraged,  and  thereby  give  the  Jury  and  the 
court  a  clearer  comprehension  of  the  physical 
facts  than  can  be  obtained  from  the  testimony 
of  witnesses. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent.  Dip.  U  6S0,  1609-1612;  Dec.  Dig. 
198,359.^  '  ^ 

3.  Municipal  Oobpobations  (I  703*)— Cabe 
or  Streets. 

A  city  must  use  reasonable  care  to  main* 
tain  its  streets  and  sidewalks  in  a  reasonably 
safe  coDditkm  for  travel. 

[Ed.  Note. — For  other  cases,  see  Hunicipjd 
Corporations,  Cent  Dig.  SS  1612-1615;  Dec. 
Dig.  8  763.*/ 

4.  Municipal    Oobpobations    (8    821*)  — 
Streets— Cabb  Rbq^ibed  op  Pedesiviaks. 

A  pedestrian,  who  has  no  knowledge  to  the 
contrary,  may  proceed  on  the  assumption  that 
the  city  has  exercised  reasonable  care  to  main- 
tain its  streets  and  sidewalks  in  a  reasonably 
safe  condition  for  travel,  and  mere  momentary 
diversion  of  the  attention  of  a  pedestrian  is 
not,  as  a  matter  of  law,  contribatory  negligence. 

[Ed.  Note.— For  other  cases,  see  Municipal  * 
Corporations,  Cent  Dig.  |S  1740-1767;  Dec. 
Dig.  S  821.«j 

6.  Municipal  Oobpobations  (8  807*)- Use 
or  Sidewalks— RtOHTS  ov  Pbdestbiahs. 
A  pedestrian  may,  as  a  matter  of  law,  trav- 
el on  any  part  of  an  utiobstmcted  sidewalk,  and 
the  court  may  not,  as  a  matter  of  law,  say  that 
the  pedestrian  walking  near  the  side  of  a  side- 
walk, instead  of  the  center  thereof,  was  guilty 
of  contributory  negl^ence. 

[E<d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  88  1679-16S1;  Dec. 
Dig.  I  807.*J 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  E.  H.  SuIUvan, 
Judge. 

Action  by  Elizabeth  Kelly  against  the 
City  of  Spokane.  Prom  a  ^Judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

H.  M.  Stephens,  Wm.  E.  Richardson,  Ern- 
est B.  Sargeant,  and  Dale  D.  Drain,  all  of 
Spokane,  for  appellant,  Scott  &  Campbell, 
of  Spokane,  for  respondent 

OOSE,  J.  This  action  was  brought  to  re- 
cover compaisation  for  personal  injuries  sus- 
tained by  the  plalntiJT.  She  claims  that  she 
stepped  into  a  hole  In  a  sidewalk  In  one  of 
the  business  streets  of  the  defendant  city, 
causing  her  to  fall  in  such  a  manner  as  to 
inflict  upon  her  serious  bodily  Injuries.  The 
jury  accepted  her  view  of  the  case,  and  its 
verdict  was  made  effective  by  a  judgment 
This  appeal  followed. 

The  material  facts  fall  within  a  very  nar- 
row compass.  The  respondent  said  that  she 
was  traveling  north  on  the  west  side  of 
Post  street,  a  business  street  In  the  city  of 
Spokane;  that  in  crossing  the  track  of  the 
Northern  Pacific  Railway  Company  she 
kept  close  to  the  west  margin  of  the  street 
in  order  to  avoid  the  sweep  of  a  crossing 
guard,  which  she  feared  might  be  suddenly 
lowered;  that  at  a  point  a  few  feet  north 
of  the  crossing  and  a  few  Inches  from  the 
inside  of  the  walk  she  stepped  Into  a  hole 
In  the  brick  walk  about  10  Inches  by  12  Inches 
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in  dlm^islons,  and  fell  and  was  seriously  In- 
jured. She  said  she  was  seeking  to  aToicl 
two  elements  of  danger,  viz.,  the  sweep  of 
the  crossing  guard  in  event  It  should  be  sud- 
denly let  down,  and  passing  engines,  and 
that,  with  her  attention  momentarily  divert- 
ed by  these  thoughts,  she  stepped  into  the 
hole  without  observing  Its  presence.  She  al- 
so said  that  the  hole  extended  to  within  2 
or  3  Inches  of  the  building,  and  that,  whilst 
she  bad  before  traveled  the  walk,  she  had 
not  observed  the  hole.  Another  witness  said 
that  the  hole  bad  been  there  for  a  consider- 
able period  of  time  before  the  plaintiff  met 
her  injury.  All  the  witnesses  agree  that  the 
hole  was  aboat  10  inches  by  12  Inches  in 
dimensions,  and  that  It  extended  to  within  a 
few  inches  of  the  building.  The  walk  was 
made  of  bricks  S  Inches  In  width,  10  inches 
in  length,  and  2%  Inches  in  thickness.  There 
was  a  hiatus  in  the  walk  of  probably  two 
bricks.  The  evidence  does  not  show  whether 
the  bricks  were  left  out  In  the  beglmiing  or 
were  later  removed.  The  significant  fact 
Is  that,  nnder  aU  the  evidence,  the  gap  was 
there. . 

At  the  close  of  tihe  respondent's  evidence 
the  i^ipellant  challenged  Its  sufficiency.  The 
challenge  being  denied.  It  then  sought  to  in- 
troduce a  photogri^li  in  evidence.  This  was 
rejected,  whereupon  plaintiff  again  chall^nj^ 
ed  the  sufficiency  oC  the  evidence  and  rested 
its  case.  The  errors  Claimed  are:  (1)  The 
rejection  of  the  photograph ;  and  (2)  the  de- 
nial of  the  challenge  to  the  sufficiency  of  the 
respondent's  evidence. 

[1]  The  photograph  was  rejected  because 
the  court  was  evidently  of  the  opinimi  that 
It  had  not  beoi  suffld^tly  Identifled;  that 
Is,  because  it  was  not  shown  to  oorrecUy 
photograph  the  hole  with  respect  to  its  prox- 
imity to  the  adjacent  building.  The  respond- 
ent's witnesses  on  cross-examination  said 
tiiat,  while  It  did  not  eeem  In  some  respects 
to  correspond  with  their  recollection  of  the 
location  of  the  bole.  It  was  snbstantlally  cor- 
rect. Assuming  that  the  photograph  was 
sufficiently  Identifled,  and  that  the  refusal  of 
the  court  to  admit  it  in  evidence  was  error, 
we  think  It  was  error  without  prejudice. 
Tbe  photograph  merely  shows  a  small  shadow 
near  the  inside  of  the  walk,  practically  where 
all  the  witnesses  located  the  hole.  It  does 
not  show  that  there  was  no  bole  into  which 
the  respondent  could  have  stepped.  The  lo- 
cation and  dimensions  of  the  hole  were  tes- 
tified to  by  three  witnesses  besides  the  re- 
spondent. Tbey  were  all  in  substantial  har- 
mony with  each  other  and  with  the  respond- 
ent upon  both  points.  If  the  photograph 
contradicted  any  witness  upon  any  material 
fact,  or  if  It  would  have  materially  aided  the 
jury  In  arriving  at  Its  verdict,  we  would  not 
'hesitate  to  remand  the  case  for  a  new  trial. 
In  our  opinion  It  does  neither.  We  are  ad- 
monished by  tbe  statute  to  disregard  an  er- 


ror which  does  not  affect  the  substantial 
rights  of  the  complaining  [>arty.  Rem.  & 
Bal.  Code,  f  807;  W^ton  v.  Terrace,  78 
Wash.  146,  138  Pac.  673. 

[2]  We  deem  it  pertinent,  however,  to  say 
that  the  practice  of  admitting  photographs 
and  models  in  evidence  in  all  proper  cases 
shonld  be  encouraged.  Sucb  evidence  usual- 
ly clarifies  some  issue,  and  gives  the  Jury 
and  the  court  a  clearer  comprehension  of 
tbe  physical  facts  than  can  be  obtained  from 
the  testimony  of  witnesses. 

[3, 4]  Tbe  second  point  urged  Is  that  the 
respondent  was  guilty  of  contributory  negli- 
gence which  was  the  proximate  cause  of  the 
lojury.  It  la  the  duty  of  a  city  to  use  te&- 
sonable  care  to  maintain  its  streets  and  side- 
walks in  reasonably  safe  condition  for  travel. 
The  traveler  who  has  no  knowledge  to  the 
contrary  may  proceed  upon  the  assumptkm 
that  the  city  has  fulfilled  Its  duty.  Momen- 
tary diversion  of  the  attention  of  the  pedes- 
trian does  not  as  a  matter  of  law  constttate 
contributory  negligence.  Mlschke  v.  Seattle, 
26  Wash.  616,  67  Pac.  367. 

[SI  It  is  argued  that  it  was  the  duty  of 
tbe  respondent  to  keep  near  tbe  center  of 
the  sidewalk,  tbe  course  generally  followed 
by  the  public.  As  a  matter  of  law  plte  had 
a  right  to  travel  upon  any  part  of  the  walk. 
The  court  would  be  taking  a  liberty  not 
justified  by  Ia.w  were  It  to  bold  that  the  law 
reserves  any  part  of  an  unobstructed  walk 
from  use  by  the  public.  It  was  for  the  Jury 
to  say  upMi  all  the  facts  what  a  reasonably 
prudent  person  ought  to  have  done  under  the 
drcumatances  present 

TbA  JuAgnseat  Is  affirmed. 

GROW,  a  Jn  and  OHADWICK,  PARKER, 
and  MORRIS,  JJ.,  concur. 


STATB  ex  rel.  GWINN  et  al.  v.  BTJOKLIN 
«t  ol.   (No.  11807.) 

(Snpreme  Court  of  Washington.  Dec  28, 1914.) 

COBPOBATIONS    (S     181*)— S  TOOK  HOLDKBS— IN- 
SPECTION OF  Books— By-Law. 

Under  a  by-law  of  an  abstract  company  giv- 
ing each  stockholder  the  right  to  inspect  the 
books  and  records  of  the  company  at  any  time 
during  regular  basineas  hours,  a  stockholder  has 
the  right  to  make  such  inspection,  though  he 
is  interested  in  a  rival  corporation  and  seeks  tbe 
information  for  Its  advantage. 

[Eld.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §S  674-082,  685;  Dec.  Dig.  $  181.»] 

Department  1.  Appeal  from  Superior 
Court,  Kitsap  County. 

Mandamus  by  the  State,  on  tbe  relation 
of  W.  h.  Gwlnn  and  another,  against  R.  E. 
Bucklln  and  another.  Judgment  for  defend* 
ants,  and  relators  appeal.  Reversed,  with 
Instructions  to  enter  Judgment  for  relators. 

J.  H.  Allen,  of  Seattle,  for  appellants. 
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PABEBB,  J.  The  reilatOTB,  W.  I*.  Gwlim 
and  B.  L.  Tbomaa,  sto^olden  of  the  Eftsap 
Title  Abstract  Oompeny,  se^  by  mandamos 
proceedlnga  to  compel  the  respondents  B.  EL 
Bncklln  and  B.  A.  Landtrit,  the  president  and 
secretary,  re6[>ectiTely,  of  that  company,  to 
permit  the  relators  to  examine  the  books  and 
records  of  the  company.  Upon  a  hearing  had 
in  the  superior  court,  judgment  was  rendered 
denyii^  the  relief  prayed  for  and  dismissing 
tbe  action.  From  this  ruling  and  judgment, 
relators  hare  appealed  to  this  court. 

Tbe  Kitsap  Title  Abstract  Company  Is  a 
corporation  organized  and  existing  under  the 
laws  of  this  state,  having  Its  capital  stock 
dlTided  Into  1,000  shares.  Relators  own  497 
shares,  respondents  own  502  shares,  and  a 
third  person  owns  1  share  of  the  stodc  of 
the  company.  Respondents  are  president 
and  secretary,  respectively,  of  tbe  company. 
They  liave  the  custody  of  Its  books  and  rec- 
ords and  the  active  management  of  Its  bnsl- 
nesB.  They  are  willing  to  accord  to  relators 
the  privilege  of  examining  the  books  and  rec- 
ords of  tbe  company  except  su(di  books  and 
records  as  show  the  list  of  the  customers  of 
the  company  «nd  the  particular  prices  paid 
by  them  for  abstracts.  Respondents  insist 
that  these  particular  books  and  records  of 
the  company  constitute  a  portion  of  the  good 
wilt  and  trade  of  the  company  and  are  such 
trade  secrets  that  If  made  known  to  rela- 
tors, who  are  proprietors  of  a  rival  abstract 
company  in  competition  with  the  Kitsap  Title 
Abstract  Company,  such  knowledge  by  rela- 
tors will  result  to  the  material  injury  of  the 
bDsineas  of  the  Kitsap  Title  Abstract  Com- 
pany. In  this  ccamection  respondents  cU^: 

"Tbat  the  only  porpose  of  said  W.  L,  Owlnn 
in  seeking  tbe  examination  of  the  books  of  said 
company  has  been  to  obtain  the  list  of  cnstom- 
ere  of  said  company,'  together  with  the  prices 
qaoted  to  the  same  for  the  making  of  8l>stracta, 
so  that  he  may  solicit  snch  customers  for  patron- 
ate  for  the  rival  company  operated  by  himself 
and  to  quote  prices  below  the  cost  of  making 
■nch  abstracts  bo  ae  to  deprive  the  Kitsap  Title 
Abstract  Company  from  tbe  patronage  of  such 
customers;  luewise,  the  said  Gwinn  would 
make  Dse  of  said  ii^rmation  for  tbe  purpose 
of  discrediting  the  work  of  said  Kitsap  Title 
Abstract  Company,  in  so  far  as  It  would  be  pos- 
rible  for  him  so  to  do  and  particolarly  discredit 
the  management  and  control  of  said  business  by 
tbe  respondents  Bucklin  and  Landolt." 

We  assume  for  argument's  sake  that  this 
allegation  and  the  facts  above  stated  are 
true,  in  so  far  as  such  facts  may  be  relevant 
and  controlling  In  this  controversy.  This 
constitutes  as  favorable  a  statement  as  can 
be  made  from  the  record,  in  respondents'  be- 
half. 

Counsel  for  appellants  contend  that  they 
have  the  absolute  right  to  examine  the  books 
and  records  of  the  company  without  such 
right  being  impaired  In  the  least  by  respond- 
ents' claim  of  right  to  Inquire  into  relators' 
motive  and  parpose  In  maldng  sadti  examiim- 
Uon. 

We  are  not  here  concerned  with  the  mere 
common-law  ri^t  of  stockholders  to  examine 


the  books  and  records  of  the  corporatUm  in 
yrbUb  they  hold  sto^  which  right  Is  not  ab- 
solute, but  subject  to  Testrlctl<Hi8  governed 
largely  by  the  dicomstances  ct  each  partlcn- 
lar  oontxoTOrsy.  The  natace  and  extent  of 
Budi  common-law  right  was  reviewed  by  this 
court  In  State  ex  rel.  Weinberg  v.  Pac.  Brew- 
ing Co.,  21  Wash.  451,  58  Pac.  4S4.  47  L.  B.  A. 
208.  We  hare  no  statute  In  this  state  bear- 
ing upon  tbls  subject,  but  the  ^Itsap  Title 
Abstract  Company  has  a  by-law  reading  as 
follows: 

"Each  Btockb<dder  shall  have  the  right  to  In- 
spect the  books  and  records  of  the  company  at 
any  time  during  regular  bualnesa  hours  of  said 
company." 

This  by-law,  we  think,  has  all  the  force 
and  effect  of  a  statute  containing  such  a 
provision.  Cnmmings  v.  Webster,  43  Me. 
192;  Wyoming  Coal  Mining  Co.  v.  State,  15 
Wyo.  97,  87  Pac.  337,  123  Am.  St  Rep.  1014 ; 
10  Cyc.  351. 

In  Johnson  v.  Langdon,  136  Cal.  624,  67 
Paa  1050,  87  Am.  St  Rep.  156,  the  court  had 
under  consideration  the  claimed  rlgbt  of  the 
stochLholder  to  -examine  the  hooks  and  rec- 
ords of  a  corporation  In  which  he  held  stock, 
under  a  statute  of  California  providing  that 
such  records  shall  "be  open  to  the  inspection 
of  any  director,  member,  stockholder,"  etc. 
The  secretary  of  the  corporatlfm  in  resisting 
the  stoclcholders'  claim  of  right  of  examina- 
tion alleged  affirmatively: 

"That  the  object  and  purpose  of  the  plaintifiC 
is  to  injure  tbe  corporaaon  of  which  defendant 
is  secretary,  and  to  gain  information  for  the 
private  use  of  plaintiff,  in  connection  with  two 
other  corporations,  of  which  plaintiff  is  a  stock- 
holder, engaged  in  a  simUar  husiness  to  that  of 
the  corporation  represented  by  defendant" 

It  was  conceded  that  appellants  desired  to 
see  the  list  of  tbe  corporation's  customers 
and  their  contracts.  In  sustaining  tbe  strik- 
ing out  of  this  defeme  by  the  trial  court,  the 
Supreme  Court  said: 

"At  comnu>n  law  tbe  stocltholders  of  a  coriKH 
ration  had  the  ri|;ht  to  examine,  at  reasonaUe 
times,  tile  records  and  books  of  the  corporation. 
2  Cook  on  Corporations,  t  513 :  Stone  v.  Kel- 
logg, 165  lU.  204  [46  N.  E.  222,  56  Am.  St 
Rep.  240].  But  the  writ  would  not  iseue  aa  a 
matter  of  course  to  enforce  a  mere  naked  right, 
or  to  gratify  mere  idle  curiosity;  but  it  was 
necessary  for  the  petitioner  to  show  some  spe- 
dSc  interest  at  stake  rendering  the  inspection 
necessary,  or  some  beneficial  purpose  for  which 
the  examination  was  desired.  High  on  Extraor- 
dinary Legal  Remedies  (3d  Ed.)  §  310.  But  the 
great  weight  of  tbe  American  authorities  is  to 
tlie  effect  that  where  the  right  is  statutory  it 
is  not  necessary  for  the  petition  to  aver  or  show 
the  purposes  or  object  of  the  inspection.  Nei* 
ther  is  it  any  defense  to  allege  that  the  objects 
and  purposes  are  improper,  and  that  the  peti- 
tioner desires  to  injure  the  business  of  tlie  cor- 
poration. The  clear  legal  right  given  by  the 
Constitution  'and  the  statute  cannot  be  defeated 
by  stopping  to  inquire  into  motives.  If  this 
were  so,  the  stockholder  would  be  driven  from 
the  certain  definite  right  given  him  by  the  stat- 
ute to  the  realm  of  uncertainty  and  speculation. 
The  small  stockholder^whose  rights  are  as  sa- 
cred in  the  eyes  of  the  law  aa  those  of  the  rich 
owner  of  the  majority  of  the  stock— would  be 
refused  the  right  of  inspection  given  1dm  by  the 
statute,  and  when  be  Cfrlhes  into  court  setting 
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fortb  his  rights,  and  the  fact  that  he  ia  a 
stockholder,  aud  has  been  refused  permiBSiOD  to 
inspect  the  books,  he  is  met  by  an  answer  of 
the  corporation  setting  fortb  that  he  is  not  seek- 
ing the  information  nor  the  inspection  for  any 
legitimate  parpose,  and  that  his  motiTea  are 
improper.  In  the  trial  of  this  affirmatiTe  de- 
fense witnesses  are  required  and  expenses  in- 
curred. If  the  court  should  find  in  favor  of 
the  corporation,  and  deny  the  petitioner's  right, 
he  is  driven  to  an  appeaL  In  the  appellate 
court  he  is  met  bj  the  rule  that  a  Sndtng  of  tact 
based  upon  conflicting  testimony  cannot  be  dis- 
turbed. Thus  the  certain,  adequate,  and  sum- 
mary remedy  for  the  right  given  hy  statute  la 
driven  into  the  realm  of  uncertainty,  expense, 
and  delay.  Sodj  was  not  the  intent  of  the 
framera  of  the  Constitution,  nor  of  the  Legisla- 
ture in  enacting  the  statute.  The  statute  is 
founded  upon  the  principle  that  the  shareholders 
have  a  right  to  be  fully  informed  as  to  the  con- 
ditions of  the  corporatloD,  the  manner  in  which 
its  affairs  are  conducted,  ai^  how  the  capital  to 
which  they  have  contributed  Is  employed  and 
managed.  The  shareholder  ia  not  required  to 
show  any  reason  or  occasion  for  making  the  ex- 
amination. Nor  can  be  be  met  with  tiie  de- 
fense that  his  motives  are  improper." 

This  doctrine  Is  adbered  to  In  Kimball  T. 
Dem,  39  Utah,  181,  116  Pac.  28,  35  U  B.  A. 
(N.  S.)  134,  Ann.  Cas.  1913EJ,  166,  where  the 
subject  la  treated  at  considerable  length  aud 
many  authorities  reviewed.  Among  the  de- 
cisions whldi  seem  to  regard  the  statutory 
rule  as  being  not  quite  so  unqualified  as  in- 
dicated In  the  California  and  Wyoming  ded- 
sioDs  above  noticed,  we  note  that  of  Foster 
T.  White,  86  Ala.  467.  6  South.  88,  where,  re- 
ferring to  the  statute  of  that  state  glTlng  the 
right  of  inspection  It  Is  said: 

"The  only  express  Hmltatlon  is  that  the  right 
shall  be  exercised  at  reasonable  and  proper 
times;  the  implied  limitation  is  that  it  shall 
not  be  exercised  from  idle  cariosity,  or  for  im- 
proper or  unlawful  purposes.  In  all  other  re- 
spects, the  statutory  right  is  absolute.  The 
shareholder  Is  not  required  to  show  any  reason 
OT  occasion  rendering  an  examination  opportune 
and  proper,  or  a  definite  legitimate  parpose. 
The  custodian  of  the  books  and  papers  cannot 
question  or  inquire  into  hia  motives  and  purpos- 
es. If  he  has  reason  to  believe  that  they  are 
Improper  or  illegitimate,  and  refuses  the  inspec- 
tion on  this  ground,  he  assumes  the  burden  to 
prove  them  such.  If  it  be  said  this  construction 
of  the  statute  places  it  In  the  power  of  a  single 
shareholder  to  greatly  injure  and  impede  the 
business,  the  answer  is:  The  Legislature  re- 
garded his  interests  in  the  successful  promotion 
of  the  objects  to  the  corporation  a  sufficient 
protection  against  unnecessary  or  injurious  in- 
terference. The  statute  is  foundeid  on  the  prin- 
ciple that  the  shareholders  have  a  right  to  be 
fully  informed  as  to  the  condition  of  the  corpora- 
tion, the  manner  in  which  its  affnira  are  con- 
ductpd,  and  how  the  capital,  to  which  they  have 
contributed,  is  employed  and  managed." 

This  language  seems  somewhat  Inharmoni- 
ous within  Itself.  It  would  seem  that,  If  the 
custodian  of  the  corporate  records  cannot 
question  or  Inquire  into  the  motives  or  pur- 
poses of  the  stockholder  In  requesting  the 
examination  that  the  custodian's  right  to 
withhold  the  privilege  of  examination  is  en- 
tirely at  an  end  except  as  to  reasonableness 
of  time,  yet  the  court  seems  to  conclude  that 
there  may  be  motives  and  purposes  on  the 
part  of  the  stockholder  which  would  war- 


rant the  custodian  in  withholding  the  privi- 
lege of  examlnatioa  aside  from  the  qneatlon 
of  reasonableness  of  time.  We  find  similar 
observatlona  by  the  Maryland  court  In  Wei- 
henma^er  t.  Bltner,  88  Md.  320,  42  Ati.  246. 
45  L.  B.  A.  446-457,  where  the  right  of  exam- 
ination was  claimed  under  a  statute  reading: 
"The  president  and  directors  of  every  corpora- 
tion shall  keep  full,  fair,  and  correct  accounts 
of  their  transactions,  which  shall  be  open  at  all 
times  to  the  Inspection  of  the  stockholders  or 
members." 

The  court  said: 

"The  right  thus  given  to  the  stockholder  la 
unconditional  and  unqualified.  *  *  *  It  Is 
stated  in  the  answer  to  the  petition  that  Wei- 
henmeyer  is  engaged  in  the  manufacture  and 
sale  of  hosiery  and  knit  goods,  and  is  a  rival 
and  competitor  of  the  Windsor  Knitting  Mills 
in  business,  and  that  he  desired  an  examination 
of  the  boolu,  documents,  and  records  of  the  cor- 
poration for  the  purpose  of  obtaining  informa- 
tion to  be  used  by  him  in  the  conduct  of  bis  own 
business,  to  the  injury  and  loss  of  the  said  cor- 
poration. *  «  *  But  the  petitioner's  right 
would  not  be  forfeited  by  any  such  cause.  The 
right  is  given  to  hbn  as  a  stockholder  by  stat- 
ute, aod  is  absolute,  and  not  made  to  depend 
upon  any  circumstances  but  the  ownership  of 
the  stock.  It  is  easy  to  see  that  there  might 
be  good  reasons  for  refusing  an  application ;  for 
instance,  if  It  were  made  for  some  evil,  improp- 
er, or  unlawful  purpose.  And,  if  such  purpose 
were  alleged  and  proved,  the  writ  would  be  de- 
nied." 

Whatever  the  view  of  the  court  in  t^ia 
last  quoted  language  is  as  to  reasons  and  mo- 
tives on  the  part  of  the  stockholder  warrant- 
ing the  custodian  refusing  Inspection  of  the 
records,  tt  Is  apparent  Uiat  the  fact  that  such 
stockholder  is  Interested  in  a  rival  concern 
which  Is  In  competition  with  the  corporation 
and  might -by  the  examidatiOD  of  the  bo<^ 
of  the  corporation  acquire  and  use  Imowledge 
In  aid  of  the  other  concern  to  the  detriment 
of  the  corporation  by  way  of  competltlcm,  his 
right  to  the  Inspection  of  the  books  would 
not  thereby  be  affected  In  the  least  It  Is 
possible  that  the  Alabama  and  Maryland 
,  courts  had  In  mind  a  possible  Inspection  of 
the  books  and  records  of  the  corporatl<m  by 
a  stockholder  with  a  view  of  disclosing  some 
secret  process  of  manufacturing  an  article, 
possessed  and  used  by  the  corporation,  or 
where  the  motives  and  purpose  of  the  stock- 
holder would  be  to  get  temporary  possession 
of  a  record  for  the  purpose  of  mntllatl<Hi  or 
theft  of  the  record  or  some  other  equally  un- 
lawful purpose.  If  the  qualifying  language 
of  those  courts  means  no  more  than  tills,  we 
would  be  inclined  to  agree  with  them;  but 
there  Is  no  such  Unlawful  purpose  of  relat- 
ors here  alleged  or  shown.  We  are  of  the 
opinion  that  the  Inspection  of  the  books  and 
records  here  sought  by  relators  cannot  be 
withheld  from  them  on  the  ground  that  they 
would  thereby  acquire  knowledge  wblcA 
would  be  used  by  them  In  aid  ot  the  bosl- 
ness  of  th^r  other  abstract  company,  to  the 
detriment  of  the  Kitsap  Title  Abstract  Oom- 
pany. 

The  Judgment  Is  reversed,  with  lostruc- 
tlons  to  the  trial  oonrt  to  enttr  its  judgment 


Digitized  by  Google 


WadL) 


STATE  r.  CITT  OF  SBATl^B 


61 


campeDlns  XMpondeaits  to  penntt  relators  to 
exandne  the  books  and  records  of  the  com- 
pany, including  its  boobi  and  recwds  show- 
ing the  list  of  its  castomers  and  prices  paid 
by  tbem,  tw  abstzacta. 

CBOW,  a  J.,  and  OOSB,  OHADWICK, 
and  HOBBIS,  JJ.,  concor. 


BTATB  ex  reL  OILMUB  t.  CITY  OF  SEAT- 
TLE et  aL    (No.  12241.) 
(Snpreme  Conrt  f»t  Washington.  Dec.  80, 1014.) 

,  Udkicipaz.  COWOBATXOnS  (I  126*)  —  Eu- 
PLOTfiS ClVH,  SEBTIOB  — ABOUSHINO  Of- 

nc«— PoMPosn. 

Where,  after  relator  bad  obtained  a  final 
decree  restraining  a  city  from  removing  him 
from  an  irfQce  in  the  daanfied  cItU  Knrlce,  and 
to  dnnuDTent  the  effect  of  the  decree  the  city 
attempted  to  abolish  the  office  solely  to  rid  it- 
self of  relator  and  not  of  the  office,  which  it  re- 
created by  passing  another  ordinance  taking  ef- 
fect immediately  on  the  going  into  effect  of  the 
ordinance  abolishing  the  offlcei  each  action  was 
mala  fide,  and  relator  was  entitled  to  compel 
the  city  by  mandamns  to  permit  him  to  fill 
the  office. 

[E^.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SS  298-300 ;  Dec  Dig. 
1 126.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  R.  B.  Alberteon,  Judge. 

Mandamus'  by  the  State,  on  relation  of  C. 
E.  Gilmnr,  against  the  City  of  Seattle  and 
others.  Jadgment  for  defotdanto,  and  relator 
q^nala.  Beveraed. 

Preston  &  TborgrlmBon,  of  Seattle,  tor  ap- 
pellant Jas.  E.  Bradtord  and  Wm.  B.  AlU- 
sui,  both  of  Seattle,  for  re^Muidents. 

MORRIS,  J.  Subsequently  to  our  decision 
Id  Gilmur  r.  Seattle,  69  Wash.  289,  124  Pac. 
919,  in  which  a  decree  enjoining  Gilmur's 
removal  from  the  office  of  foreman  of  out- 
aide  construction  In  the  lighting  department 
of  the  dlty  of  Seattle  was  sustained,  and  with 
the  evident  purpose  of  circumventing  the  ef- 
fect of  that  decision,  the  city  paaeed  an  ordl- 
nanee  aboUshiug  the  position,  and  at  the 
same  Ume  passed  another  ordinance  re-cre- 
ating the  same  poaition;  the  latter  ordinance 
to  become  effective  immediately  upon  the  go- 
ing Into  effect  of  the  ordinance  abollabing  the 
position.  GUmur  thereupon  commenced  a 
second  proceeding  to  prevent  his  removal,  and 
the  dty  was  again  enjoined  from  removing 
him  from  office.  In  furtherance  of  Its  evident 
design,  the  dty,  through  Its  legislative  de- 
partment, again  abolished  the  p<HltloD  filled 
by  Oilmur,  and  on  September  16,  1912,  the 
day  such  last  ordinance  went  into  effect,  011- 
mur  was  notified  that  his  services  were  no 
longw  required.  Gllnnir  subsequently  sued 
out  this  writ  of  mandamus,  seeking  reinstate- 
ment and  for  a  direction  to  the  proper  of- 
ficials of  the  city  to  deliver  to  him  warrants 


upon  tihe  general  fond  of  the  dty  for  the 
amooat  of  bis  scdary  up  to  the  time  of  Ids 
relnstotament  The  Jadgmott  of  the  lower 
oonrt  was  adTerse  to  Gilmur,  and,  It  having 
80  announced,  the  dty  again  indicated  the 
motive  actoating  It  in  tills  matter  by  passing 
another  ordinance  re-creating  the  position 
that  bad  been  occupied  by  Gilmnr.  Nothing 
more  need  be  said  as  to  what  the  tdty  was 
seeking  to  accomplisb  In  all  this  maneaver- 
Ing.  It  is  too  apparent  to  require  discussion 
that  for  some  reason  the  purpose  was  to  abol- 
ish, not  the  position,  but  the  incumbent  The 
position  was  created  and  filled  under  dvll 
service  regulation,  and,  as  evidencing  that  It 
sought  to  get  rid  of  the  man  but  retain  the 
office,  it  is  shown  that  during  all  this  time  the 
dutira  of  the  office  remained  and,  In  order  to 
properly  carry  on  the  work  of  the  depart- 
ment, it  was  necessary  for  the  head  of  the 
department  to  assign  to  this  work  men  In  the 
different  classlflcatlons  of  the  clvl!  service 
but  who,  under  the  civil  service  regulations, 
were  not  qualTfled.  The  work,  however,  re- 
mained and  must  be  performed  by  some  one. 
It  is  also  shown  that  Gilmur  has  made  re- 
peated attempts  to  obtain  permission  to  fill 
the  position,  and  has  at  all  times  held  him- 
self ready  and  willing  to  act  when  called 
upon. 

The  purpose  of  the  statutes  creating  and 
regulating  dvll  service  la  to  Incur  the  con- 
tinuance in  public  employment  of  faithful 
and  competent  officials  without  subjecting 
them  to  the  vicissitudes  of  political  strife. 
Statutes  of  this  character  are  not  intended 
t<^  nor  do  they,  abridge  the  power  of  the  dty 
to  abolish  an  office  when  Its  duties  have  ceas- 
ed to  exist,  or  to  do  any  other  act  for  the 
better  or  more  economical  adminlatratlon  of 
the  city's  affairs,  when  Influenced  by  good 
motives  and  justifiable  ends.  State  ex  rel. 
Voris  V.  Seattle,  74  Wash.  199,  133  Pac.  11 ; 
2  Dillon,  Mun.  Corp.  S  479.  To  abolish  an  of- 
fice, with  the  sole  purpose  of  getting  rid  of 
the  man  but  not  the  office,  is  not  an  act  of 
good  faith,  and  to  permit  It  would  make  civil 
service  a  farce.  Having  this  in  mind,  it  has 
been  uniformly  held  that  munldpal  author-^ 
itles  cannot  obtain  the  sanction  of  the  courts' 
in  seeking  to  exercise  such  a  power.  Foster 
V.  Hlndley,  72  Wash.  657, 131  Pac.  197:  State 
ex  rel.  Powell  v.  Fassett,  69  Wash.  G55,  125 
Pac  963;  State  ex  rel.  Cole  v.  Coates,  74 
Wash.  35,  132  Paa  727;  People  ex  rel.  Hart 
v.  La  Grange,  7  App.  Dlv.  311,  40  N.  Y.  Supp. 
1026;  Stete  ex  rel.  Ingram  v.  Commissioners, 
68  N.  J.  Law,  642,  43  AtL  445;  Chicago  v. 
Luthardt  191  IlL  616,  61  N.  B.  410;  Sllvey 
V.  Boyle,  20  Utah,  205,  67  Paa  880;  Wonudey 
V.  City  of  Jersey  Olty,  61  N.  J.  Law,  499, 
38  AtL  710. 

Tbe  Jadgment  Is  reversed. 

CROW,  C.  J.,  and  PARKER*  CHADWICK, 

and  GOSB,  JJ.,  concur. 
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'  146  PACIFIC  BEPOBTEB 


(Wasb. 


BENNETT  t.  OBEGON-WASHINQTON  E. 
ft  NAVIGATION  CO.  et  aL   (No.  12030.) 

(Supreme  Court  of  Washington.   Dee.  29, 
1914.) 

Tbial  (S  252*)— iNSTBUonoira  — Appuoaux^ 

ITT  TO  BVIDBNOB. 

While,  in  an  action  for  personal  injuries,  it 
is  proper  to  award  compensation  for  mental 
anguish  which  necessarily  results  from  the  in- 
jury, as  in  the  case  of  disSgnrement,  it  Is  im- 
proper, in  an  ordinary  action  for  personal  in- 
juriesj  where  there  is  nothing  to  show  that 
plaintiff  could  have  suffered  mental  auguish  on 
account  of  the  injury,  to  submit  that  issue  to 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §S  505,  696-612 ; .  Dec.  Dig.  S  262  •] 

Departmoit  1.  Appeal  tmm.  Supolor 
Court,  Lewis  County;  Edward  H.  Wright, 

Judge. 

Action  by  Charles  Bennett  against  the  Or- 
egon-WaahlQgton  Railroad  ft  Navigation 
Company  and  another.  From  a  judgment  Cor 
plaintiff,  defendants  appeal  Bevefeed  and 
remanded. 

Bogle,  Graves,  Herritt  ft  Bogle,  tO.  Seattle, 
and  Geo.  T.  Held  and  J.  W.  Qnlf^,  both  of 
Taooma.  for  appellants.  Gonor  Teati^  Leo 
Teats,  and  Balph  TeMs,  all  of  Tacoma,  for 
rei^ondcut 

CHADWICK,  J.  Plaintifr  was  a  passenger 
ap(Hi  a  passenger  train  operated  by  the 
Oregon-Washlngtw  Ballroad  ft  Navigation 
Company  over  the  tracks  of  the  Northern 
Pacific  Railway  Company.  Plaintiff  had 
been  riding  In  the  day  coach.  He  went  for- 
ward into  the  smoker,  and  while  standing 
in  the  car  with  his  hands  npcrn  the  bade  of 
a  seat  the  train  was  wrecked.  Tha  car  in 
which  he  was  riding  left  the  track.  The 
forward  car  smashed  in  the  front  end  of  the 
smoker,  and  plaintiff  was  struck  upon  the 
head  by  the  end  of  the  car  or  wreckage.  He 
suffered  a  scalp  wound.  Defendants  admit 
liability.  The  case  was  submitted  to  the 
jury  for  a  determination  of  the  amount  of 
damages  sustained  by  the  plaintiff. 

It  appears  that  prior  to  the  Injury  plaln- 
,  tiff  was  a  strong,  robust  man ;  that  Imme- 
diately after  the  Injury  be  rode  in  an  auto- 
mobile to  the  hospital  In  Tacoma,  where  his 
wounds  were  dressed.  He  then  went  to  a 
hotel,  where  he  was  called  upon  three  or 
four  times  by  the  physician  who  had  cared 
for  him  at  the  hospital.  He  then  went  to 
Georgetown,  where  his  wife's  daughter  liv- 
ed, and  after  about  a  week  be  returned  to 
his  home  at  Dryad,  Wash.,  where  he  Is  en- 
gaged in  the  barber  business.  The  testimony 
tends  to  show  that  he  was  rendered  weak 
and  nervous  by  reason  of  the  accident ;  that 
he  was  unable  to  attend  to  his  business  for 
about  a  month  or  six  weeks.  From  that  time 
on  he  has  carried  on  his  trade  himself.  He 
says  that  he  Is  still  nervous  and  suffers 
from  headaches.    The  case  went  to  trial, 


resulting  In  a  verdict  for  plaintiff  In  the  amn 

of  ¥1,600. 

Error  is  assigned  in  that  the  oonrt  In- 
structed the  jury  as  follows: 

"If  you  find  for  the  plaintiff,  yon  will  allow 
him  snch  sum  as  you  find  from  the  evidence  will 
reasonably  and  faiiiy  compensate  him  for  the 
lujurtes  received.   In  arriving  at  this  amount, 
'  f  ou  should  take  his  business  mto  consideration, 
and  the  time,  if  any,  he  lost  by  not  being  able 
I  to  work  at  bis  bnsiness  through  injuries  received 
I  by  him  in  the  wreck.   You  should  take  into 
;  consideration  Buffering,  pain,  and  mental  an- 
guish, if  any,  which  he  has  undergone  by  rea- 
son of  the  injury ;  and  if  you  findfrotn  the  evi- 
dence that  he  loiU  probatly  euffer  pain  and 
mental  anguiih  in  the  future  from  tuch  cause, 
then  ^ou  should  consider  swh  probable  future  , 
suffering  also  in  making  up  your  verdict.  From 
all  of  these  considerations,  you  should  decide 
upon  auoK  sum  as,  in  your  iudament,  wOl  fay- 
Ijf  and  reasonably  compensate  nim  for  sum  in- 
juries as  you  find  he  has  received.  It  is  not 
an  easy  matter  to  fi»  the  amount  fohich  should 
be  ailo%oed  in  cases  of  Mti*  (^aracter.  particu- 
larly for  pain  and  iii«ntel  auffertng,  if  any,  but 
I  you  should  brino  fo  bear  your  own  judgment, 
and,  if  you  find  for  the  pMntiff,  assess  *uoh 
damages  m  you  eontOer  reasonahte." 

We  have  italicized  those  parts  of  the  In- 
stmction  which  are  objected  ta 
;    If  there  be  evidence  of  a  state  of  foots 
from  which  a  jury  might  find  mental  an- 
guish, or  an  injury  is  dlsdosed  that  would 
shock  the  senses  of  fair-minded  men  or  in- 
vite the  nUEeeling  to  ridicule, ,  it  would  be 
'  proper  for  a  court  to  submit,  as  an  element 
'  of  the  damages  sustained,  the  mental  anguish 
of  the  injured  person,  but  where,  as  In  this 
I  case,  there  is  no  evidence  tending  to  show 
any  mental  aiwoish  or  anything  other  than 
I  the  pain  and  suffering  naturally  incident  to 
I  an  Injury  like  the  oae  complained  of,  It  Is 
Improper  to  Instruct  upon  that  element,  for 
'  It  can  only  lead  the  jury  into  the  realm  of 
speculation,  with  the  possibility  of  penaliz- 
ing the  negligent  party ;  whereas  compensa- 
tion for  the  Injured  one  Is  the  sole  object 
of  the  law.   This  court  has  discussed  this 
phase  of  the  law  in  the  following  cases: 
Gray  v.  Washington  Power  Co.,  30  Wash. 
665,  71  Pac.  200;  Davis  v.  Tacoma  Ry.  ft 
Power  Co.,  86  Wash.  203,  77  Pac.  209,  66 
L.  R.  A.  802;  Cole  v.  Seattle,  Renton,  etc., 
R.  Co.,  42  Wash.  462,  85  Pac.  3;  Nelson  v. 
Western  Steel  Corporation,  61  Wash.  672, 112 
Pac.  924.    While  these  cases  all  sustain  a 
recovery  for  mental  anguish,  they  are  like- 
wise authority  to  the  point  that  a  recovery 
cannot  be  had  upon  that  theory,  unless  there 
I  is  some  evidence  or  a  condition  Is  revealed 
'  that  would  warrant  the  court  In  submitting 
It  to  the  jury.    As  we  have  said,  there  Is 
nothiog  in  the  testimony  In  this  case  to  show 
that  respondent  has  lost,  or  will  lose,  the 
comfort  and  companionship  of  other  people, 
be  an  object  of  pity,  or  abhorrence,  or  rid- 
icule, or  otherwise  be  put  under  future  men- 
tal anguish  because  of  his  Injury. 

Without  discussing  the  remaining  asalga- 
ment,  but  granting,  wUbwt  deciding,  that 
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tbe  dlnctiaA  to  the  Juiy,  If  "you  find  tnm 
tlw  evid^ce  Out  he  will  probably  snffer 
pain  and  mental  Mgp^*^'  in  tbe  future  from 
SDch  caase,  tben  yon  should  consider  such 
probable  future  solferlng  also  In  making  np 
TOUT  verdict, "  Is  a  proper  atatement  of  the 
law,  we  would  suggest  that  an  Instruction 
falling  within  the  rule  announced  in  Hlndle 
V.  Holcomb,  84  Wash,  886,  75  Pac  873,  and 
Ongaro  v.  Twohy,  48  Wash.  99,  94  Pac. '916 
— that  Is,  that  a  pawm  ia  entitled  to  recover 
for  fntore  pain  and  eallextng  oaSs  when  the 
Jury  can  find  from  the  oTidence  that  future 
pain  and  Baffettng  Is  reasonably  certain  to 
remit  from  the  injuries  and  continue  Into 
the  future — Is  more  proper,  and  should  be 
Mlowed  in  the  emit  of  a  retrial.  It  is  not 
Xor  the  Jury  to  speculate  upon  the  likelihood 
or  imAtaUU^  of  such  future  pain  and  suf- 
tutagi  It  must  be  con^ced  from  a  fair 
oousideratlon  of  Uie  evidence  that  It  Is  rea* 
aonably  cwtaln  that  it  wlU  be  bo> 

For  the  reasons  assumed,  this  ease  ls  re- 
versed and  remanded  for  a  new  trial. 

GROW,  O.  J.,  and  GOSE,  PARKER,  and 
IfOBRI^  JJ.,  ctmcur. 

EBOEOBR  et  sL  T.  GHATS  HABBOB 
CONST.  00.    (No.  1201S.) 

(Supreme  Court  of  WaahiDgtoD.  Dec.  2S,  1914.) 

1.  NzOLieKNOB  (I  82*)— DUTT  OF  IiANDOWIVBB 

— LicaNSEsa 

Where  deceased  eame  upon  defendant's 
premises  aeeklag  a  poaidoo,  and  remained  there 
after  refusal,-  he  waa  at  best  no  more  than  a 
licensee,  and  defendant  waa  bound  on]^  to  re- 
frain from  willfully  or  wantonly  injuring  him, 
and  heoce  where  he  was  killed  by  the  akip  of  a 
derrick  which  waa  dropped  upon  blm,  defendant 
is  not  liable,  tbe  aerrants  oi>eratiiig  tbe  ma- 
chine not  knowing  of  his  presence. 

[Ed.  Note. — For  other  casea,  see  Negligence, 
Cent.  Dig.  »  42-44 ;  Dec  Dig.  |  32.*] 

2.  Negligsnok  (I  121*)— Pbesuuptions. 

There  Is  no  presumption  in  negligence,  but 
it  must  be  proved. 

[Ed.  Note.— For  other  cases,  see  Negligence 
Cent  Dig.  SI  217-220,  224-^,  271;  DecT  Dig. 
I  121.*1 

8.  NEOUOBNOS  (S  67*)— OONTBIBIJTOBT  NEO- 
UOBHOE. 

One  who  went  upon  the  property  of  a  con- 
struction company  and  stood  upon  a  railvoad 
track  at  a  point  where  rock  was  being  unloaded 
from  cara  into  scows  ia  Ruilty  of  negligence  in 
staying  in  a  place  of  danger  without  maintain* 
Ing  a  lookout  for  hia  own  safety. 

[BA.  Note.— For  other  cases,  see  NegUgence, 
Gent.  Dig.  H  90,  81 ;  Dec  Dig.  §  67.*] 

Department  1.  Appeal  from  Superior 
Court,  Chehalls  Conntr;  Ben  S.  Sheeks, 
Judge. 

Action  by  Jennie  Kroeger  end  Raymond 
Kroeg«r  and  others  by  their  guardian  ad 
litem  against  the  Grays  Harbor  Construction 
Company,  a  corporation.  From  a  judgment 
for  defendant,  plalntlflls  appeal.  Affirmed. 


A.  Smerstm  Cross,  of  Abeideai,  snd  Hugo 
MetBler,  of  iTacoma,  for  appellants.  W.  H. 
Ab^  of  Montesano,  and  A.  M.  Abel,  (tf  Ab«c- 
deen,  for  reepondoit 

CHADWIOE,  J.  Defendants  had  a  con- 
tract to  supply  the  government  with  rock 
for  the  Jetty  at  Grays  Harbor.  The  rock  was 
transported  on  cars  from  the  Inland  to  a 
trestle  or  spur  running  into  the  Chehalls 
river.  From  these  cars  it  was  loaded  on 
scows,  made  fast  alongside  of  the  trestle. 
The  manner  of  unloading  was  to  put  tbe 
rock  Into  a  wooden  skip,  which  was  about 
12  feet  long  and  5  feet  wide.  The  skip, 
when  being  filled,  was  made  to  rest  on  a 
parallel  track.  It  was  raised  by  means  of 
a  derrick,  the  boom  of  which  swung  In  a  cir- 
cle. When  the  skip  had  been  filled  It  was 
raised,  carried  over  the  car,  and  returned 
to  the  scow.  When  empty  it  was  raised,  car- 
ried over  the  car,  and  held  until  tbe  head 
"hooker  on"  indicated  where  he  wanted  it 
lowered,  wfa^  one  of  the  workmen  from  a 
vantage  point  on  the  car  gave  a  signal  to  the 
engineer  to  drop  the  skip.  Tbe  skip  weighed 
something  over  a  t<»i.  Plaintiffs'  decedent 
went  to  the  place  where  the  work  was  being 
carried  on,  and  asked  the  foreman  in  charge 
for  employment  There  being  no  place  for 
him,  he  remained  for  some  little  time  talk- 
ing with  the  employes.  At  the  time  of  the 
accident,  to  be  presently  mentioned,  he  was 
standing  on  the  trestle  on  the  off  side  of  the 
car  that  was  being  unloaded.  The  engineer, 
on  signal,  raised  the  skip  from  the  scow, 
swung  it  over  the  car,  and  in  obedience  to  a 
like  signal  from  one  of  the  employes  on  the 
car,  lowered  it.  It  struck  Kroeger  on  the 
forehead,  knocked  him  down  with  such  force 
that  he  was  rendered  unconscious,  and  so 
wounding  bim  that  he  afterwards  died. 
Plaintiffs  brought  this  action,  alleging  that 
the  defendant  was  guilty  of  negligence  In 
the  operation  of  the  skip,  and,  further,  that 
while  decedent  was  standing  In  a  place  of 
apparent  safety  and  in  Ignorance  of  any 
danger,  the  defendant,  knowing  of  his  pres- 
ence, carelessly,  negligently,  wantonly,  and 
willfully  permitted  the  skip  to  be  suddenly 
dropped  from  Its  elevated  position.  It  ap- 
peared that  Kroeger  had  flni^ed  his  errand 
and  had  no  business  or  employment  In  or 
about  the  work  at  the  time  the  accident  oc-- 
curred.  He  was  waiting  to  go  with  some  of 
the  crew  who  were  to  go  off  shift  In  a  few 
minutes.  At  the  close  of  plaintiffs'  case  de- 
fendant moved  for  a  nonsuit,  which  was 
granted  by  the  court,  for  the  reasons  that  It 
did  not  appear  that  the  defendant  was  guilty 
of  negligence,  and  that  tbe  decedent,  Kroeger, 
was  guilty  of  negligence  on  his  part 

[1-1]  We  think  the  Judgment  of  the  lower 
court  was  clearly  right  Defendant  owed 
Kroeger  no  du^  other  than  to  refrain  from 
willfully  and  wantonly  Injuring  him.  The  oc- 
currence was  a  pure  accident   It  is  shown 
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tbat  Kroeger  was  not  within  the  range  of 
rlsion  ot  the  engineer  and  there  Is  testi- 
mony from  which  It  can  be  clearly  Inferred 
that  the  signalnian  xmdertook  to  arrest  the 
lowering  of  the  skip  when  be  realized  that 
he  was  in  a  place  of  danger.  It  does  not 
appear  that  the  engineer  or  signalman  bad 
any  actual  notice,  or  reason  to  believe,  that 
Kroeger  was  in  line  with  the  tall  of  the  skip, 
unless  an  inference  can  be  drawn  from  the 
fact  that  he  had  been  on  the  trestle  from 
three  to  four  minutes,  as  two  of  the  witnesses 
estimated  the  time.  This  would  not  raise  an 
inference  of  negligence;  for,  as  we  have 
frequently  held,  negligence  Is  not  to  be  pre- 
sumed, but  must  be  proved  as  a  fact.  If 
there  had  been  a  duty  resting  upon  defendant 
to  keep  a  lookout  for  intruders  It  would  have 
been  for  the  jury  lo  say  whether  Kroeger  had 
been  on  the  trestle  long  enough  to  raise  an 
Implication  of  notice.  There  was  no  suclj 
duty.  Obviously  if  his  presence  had  been 
known  to  those  operating  the  machinery,  the 
accident  would  not  have  happened,  for  men 
in  such  employments  are  not  to  be  charged 
with  willful  murder.  The  evidence  affirma- 
tively shows  that  Kroeger  bad  remained  in  a 
position  of  apparent  danger  an  inexcusable 
length  of  time,  considering  all  of  the  attend- 
ing circumstances,  that  he  was  taking  no  ac- 
count of  his  own  safety,  and  that  he  was 
looking  down,  with  his  bat  "klnda  polled 
down  over  his  eyes." 

To  allow  a  recovery  in  this  case  would  be 
to  put  upon  a  defendant  similarly  situated  the 
duty  ot  maintaining  an  extraordinary  degree 
of  care,  whereas  the  rule  is  that  a  defendant 
owes  no  duty  of  actual  care,  while  a  duty 
of  vigilance  or  the  highest  degree  of  care 
is  put  upon  one  who,  for  his  own  purposes, 
goes  upon  the  premises  of  another  and  puts 
himself  in  a  place  of  danger.  2  Cooley  on 
Torts  (3d  Ed.)  p.  1268;  1  Th(Hnps(»i  on  Neg- 
ligence, 940-948  ;  8  Thompson  on  Negligence, 
White's  Supp.  946. 

The  distinction  between  a  trespasser  and 
a  licensee  is  clearly  drawn  In  McConkey  v. 
O.  R.  &  N.  Ry.  Co.,  35  Wash.  65,  -76  Pac, 
626.  Within  the  rule  of  that  case  Kroeger 
was  trespasser,  and  to  sustain  a  recovery  it 
was  incumbent  upon  plaintiffs  to  show  that 
defendant's  agents  knew  of  his  presence  in 
time  to  avoid  the  injury.  As  we  have  said, 
proof  of  this  fact  is  entirely  wanting.  Other 
cases  decided  by  this  court  bearing  in  great- 
y  er  or  less  degree  upon  the  question  at  bar  are 
Graves  v.  Washington  Water  Power  .Co.,  44 
Wash.  676,  87  Pae.  956,  11  L.  R.  A.  (N.  S.) 
452;  Johnson  v.  Great  Northern  Railway 
Co.,  49  Wash.  98,  94  Pac  895;  West  v. 
Shaw,  61  Wash.  227,  112  Pac.  243.  The  case 
of  Metcalfe  v.  Cunard  S.  S.  Co.,  147  Mass. 
66.  16  N.  E.  701,  la  in  point  PlalntUT  went 
on  board  a  ship  to  consult  the  ship's  doctor, 
lie  met  a  supposed  officer  ot  the  ship,  and 
upon  Inquiry  was  directed  to  the  doctor's 
cabin.   The  way  pointed  out  was  a  direct 


.  way,  although  a  more  roundabout  one  woold 
I  have  taken  him  there  and  wonld  have  avoid- 
I  ed  the  danger.  Near  the  md  of  the  passage* 
way  which  he  had  followed  was  an  dncoT- 
ered  hatch  at  which  the  vessel  was  loading. 
A  companion  said,  "Look  at  those  fellows 
down  there."  Just  as  the  plaintiff  emei^^ed 
from  the  passageway  he  turned  his  head, 
and  almost  Immediately  was  struck  on  the 
back  and  knocked  Into  the  hold  by  a  bag  of 
flour,  which  swung  across  the  deck  on  its 
way  to  be  lowered  Into  the  hatch.  It  was 
held  that  the  plaintiff  was,  at  the  highest, 
a  mere  licensee,  if  not  a  trespasser,  that 
the  danger  was  perfectly  manifest,  and  that 
there  had  been  no  duty  to  warn  the  plaintiff 
against  such  dangers.  See,  also.  Flanagan 
V*  Atlantic,  37  App.  Dlv.  476,  66  N.  Y.  Supp. 
18;  Berlin  Mills  v.  Croteau,  88  Fed.  860.  32 
C.  G.  A.  126;  Dixon  v.  Swift,  98  Me.  207, 
56  Atl.  761;  Weltzmann  v.  Barker  Asphalt 
Co.,  100  N.  y.  452,  83  N.  E.  477,  123  Am.  St. 
Rep.  560;  Severy  v.  Kickerson,  120  Mass. 
306,  21  Am.  Rep.  514;  O'Brien  v.  Union 
Freight  Co.,  209  Mass.  449,  05  N.  E.  861, 
36  L.  R.  A.  (N.  S.)  492;  Larmore  v.  Crown 
Pohit  Iron  Co.,  101  N.  Y.  391,  4  N.  EL  7K, 
54  Am.  Rep.  718,  where  it  is  said: 

"He  went  there  on  faia  own  basineas,  and  In 
returning  he  was  subBerviag  hia  own  purposes 
only.  The  precise  question  u  whether  a  person 
who  sees  upon  the  land  ot  another,  without 
invitation,  to  secure  employment  from  the  own- 
er the  land,  is  entitled  to  indemnity  from 
such  owner  for  an  Injury  happening  from  the 
operation  of  a  defective  machine  on  the  prem- 
ises not  obviously  dangerous,  which  be  passes 
in  the  course  ot  bis  journey,  if  he  can  show 
that  the  owner  might  have  ascertained  the  de- 
tect by  the  exercise  of  reasooable  care.  We 
know  of  no  case  which  goes  to  tbis  extent. 
There  is  no  negligence  in  a  legal  sense  which 
can  give  a  right  of  action,  unless  there  is  a  vio- 
lation of  a  legal  doty  to  exercise  care.  The  duty 
may  exist  as  to  some  persons,  and  not  as  to 
others,  depending  upon  peculiar  relations  and 
arcumstances." 

Paraphrasing  the  words  of  the  conrt  In 
McConkey  t.  O.  R.  &  N.  By.  Ca,  supra, 
Kroeger,  by  the  exercise  of  ccHnmon  Judg^ 
ment,  should  have  known  that  to  occnpy  the 
place  he  did  would  be  attended  by  great 
hazard.  He  knew  that  be  was  not  npon  a 
highway  for  pedestrians,  but  that  Oie  trestle 
was  built  and  maintained  and  was  being 
used  for  railway  purposes.  While  he  may 
have  believed  it  was  In  such  condition  as 
would  enable  him  to  occupy  it  with  safety^ 
yet  the  environment,  time,  and  his  relation 
to  the  defendant  were  sndi  as  to  give  him 
no  right  to  act  np<m  such  belief  or  to  rely 
upon  any  duty  owing  by  the  defendant  to 
maintain  the  place  In  safety  for- him. 

We  agree  with  the  observation  of  the  de- 
ceased, who  said,  upon  recovering  consdous' 
ness,  that  the  accident  occurred  in  conse- 
quence of  his  own  fault 

The  Judgment  Is  affirmed. 

CROW,  O.  J.,  and  QOSB,  MORRIS,  and 
PARKER,  JJ.,  concur. 
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BBOKDS  T.  OLABK  «t  «1.   (No.  13029.) 

(Sapreme  Gonrt  of  WaaUngton.   Dee.  2^ 
m4.) 

1.  Vehdob  ahd  Pubchaseb  a  87*}— BiPBE- 
BtanATKom  —  Right  or  PmoHASES  to 
Sklt  on. 

A  purchaser  may  rely  npon  the  representa- 
tioDB  of  the  vendor,  where  the  property  is  at  a 
distance  or  for  any  other  reason  the  falsl^ 
of  the  vepresmtationB  is  not  readily  asoertain- 
able. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
^rchaser.  Cent  Dig.  i|  &4r-60;   Dec.  Dig.  | 

2.  Vendob  AND  Pubchaseb  (144*)— RaMEDiBa 
or  PuBCHAaEB— Actions— Etidbnce. 

In  a  suit  to  resdnd  a  contract  for  the  pur- 
chase of  land  and  recover  payments,  evidence 
held  to  show  that  the  vendor's  agent  falsely 
represented  the  land  was  in  the  heart  of  a 
German  Catholic  commtmlty. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purcfaaaer,  Gent  Dig.  IS  60-76;  Dec.  Dig.  | 
44.*] 

8.  VSNDOB   AND    PtTBCHASBB   ({  33*)-~FaLSX 

Repbesentations  of  Vendor— Effect. 
Though  the  porchaser  did  not  immediately 
Intend  to  make  bis  home  on  the  property,  false 
representations  that  it  was  in  the  heart  of  a 
German  Catholic  community  when  it  was  in 
fact  an  unsettled  wilderness  warrants  a  Tescl»- 
sion  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Pntchaser,  Cent  Dig.  {{  88,  40-13.  06;  Dec. 
Dig.  1 88.*] 

4.  VXITDOB  AlTD  FUBOHAtaB  d  108*)  —  GON- 
ISACTS— RCSCISSION. 

Breach  of  promissory  representations  made 
in  a  sale  of  land  ordinarily  does  not  warrant 
Tcscission,  but  gives  the  purchaser  a  ndt  for 
damages. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purdiaser,  Dee.  Dig.  1 108.*} 

D^rtmoit  1.  AppetU  tarn  Superior 
Ocniit»  Spokane  Ooimty;  Henry  I«  Kennan, 
Judge. 

Actbn  by  John  Koniad  Becker  axalDst 
Robert  Wm.  Olark  and  ottaen.  From  a  judg- 
moA  for  defendants,  plaintiff  appeals:  Re- 
Tersed,  with  dlrectiona  to  render  jodgment 
for  plaintiff. 

V.  T.  Tustln,  of  Spokane,  for  appellant 
Jotm  M.  Gleeson,  of  SpiAane,  for  respond- 
ents. 

OOSE,  J,  This  Is  an  action  In  equity  to 
rescind  a  contract  for  the  purchase  of  a 
section  of  land  near  Bablne  Lake  in  the 
province  of  British  Columbia,  and  to  recover 
a  judgment  for  $1,600,  the  amount  paid  upon 
the  contract,  with  legal  interest  from  the 
date  of  its  payment  There  was  a  Judgment 
dismissing  the  action.  The  plaintiff  ap- 
pealed. 

The  appellant,  a  German  farmer  of  the 
Catholic  faith,  67  years  of  age,  residing  at 
Colton  in  Whitman  county,  this  state,  in  the 
month  of  April,  1918,  entered  into  a  contract 
with  the  respondent  Clark  and  the  respond- 
ent corporation  for  the  purchase  of  the  land 
in  question.   The  contract  price  was  $6,400. 


$1,600  was  paid  when  the  contract  was  sign- 
ed. The  negotiations  were  all  carried  on, 
and  the  money  was  paid  at  Coltcm.  The  land 
l8  1.700  miles  distant  from  Colttm.  ^le 
an>ellant  bad  oerer  seen  the  land,  and  had 
no  information  of  eltber  Its  quality  or  d^ 
slrability,  exrapt  such  as  be  aoqnlied  from 
one  HopUns.  the  seUlng  agent  of  tb'e  respond- 
enta.  This  fact  was  known  to  Hopkins.  The 
aH)ellant  and  two  of  his  witnesses,  Sknevt 
Becker  and  Jobn  Reisenaner,  farmers  llTing 
in  the  Ttelnlt?  of  Ccdticm,  the  former  a  broth- 
er of  tlie  appelant  testlfled  that  Hopkins 
r^resented  that  the  land  was  the  center  of 
a  German  OatboUc  settlement,  and  that  a 
Catholic  cfanrdi  would  be  erected  on  the  ad- 
joining section  during  the  summer  of  1918. 
Tbe  app^ant  testlfled  that  it  was  upon  iliese 
representations  be  contracted,  and  that  with- 
out tbem  be  would  not  have  contracted  at 
all.  He  fnrtba  said  that  it  was  bis  purpose 
to  take  two  or  three  German  families  with 
him  and  more  upon  the  land  within  a  year 
or  two  and  make  it  bis  home.  Tbere  were 
no  setUers  other  than  Indians  within  five 
miles  of  the  land.  Tbe  whole  country  was 
a  forest  prlmeTSl.  3%ere  were  two  Indian 
Catholic  churches,  each  about  12  miles  from 
the  land,  and  IndUn  villages  at  these  points. 
The  agent  Ht^klns  testified  in  respect  to 
bis  repreaentatlottB  about  tbe  German  Catho- 
lic settlement  as  follows: 

"Q.  Then  about  the  Catholic  settlement  you 
knew  that  Mr.  Becker  was  interested  in  faaviDg 
a  Catholic  aettlement  there  in  case  be  bought? 
A.  He  told  me  that  he  would  be.  Q,  You  knew 
at  that  time  that  the  prime  reason  for  his  buy- 
ing there  was  that  there  was  a  Catholic  settle- 
ment there,  and  he  woald  move  into  it,  and 
there  would  be  a  church  built  the  coming  year? 
A.  No,  air.  Q.  Didn't  be  tell  yon  that?  A.  He 
didn't  tell  me  that  would  be  his  main  object 
because  he  had  no  authority  to  tell  me  that 
would  be.  Q.  He  had  no  authority?  A.  No, 
because  I  hadn't  told  him  there  was  a  Catholic 
settlement  I  told  him  If  be  bought  Hiexe, 
which  he  odght  do,  that  we  could  probably  inter* 
est  a  (Treat  many  other  Germans  there  who  were 
Catholics  and  would  sell  to  them,  and  they 
could  all  live  there  together  if  they  wanted  to.** 

In  respect  to  tbe  building  of  the  church, 

he  testlfled: 

"The  facts  are  I  did  nbt  tell  him  there  would 
be  a  church  built  there  on  section  13  or  any 
place  else  right  in  there,  not  naming  any  par- 
ticular point.  Q.  Did  you  name  any  particular 
time?  A.  No,  no  particular  time,  but  that  if 
he  bought  there,  he  being  a  Catholic,  that  other 
Catholics  would  probably  buy  tbere,  and  I  could 
see  no  good  reason  why  they  couldn't  have  a 
church  there  at  any  time  they  wanted  it." 

[1-S]  It  Is  important  to  note  that  the  re- 
sptmdents'  agent  sought  the  appellant  at  the 
latter's  home  in  Colton  and  induced  him  to 
make  a  contract  for  the  purchase  of  land 
1,700  miles  distant,  which  the  agent  knew 
the  appellant  had  not  seen.  Tbe  agent  knew 
that  the  appellant  was  a  German  Catholic 
and  that  he  wanted  land  in  a  German  Catho- 
lic settlement  To  the  appellant  the  pre»- 
ence  of  a  German  Catholic  settlemmt  around 
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the  property  was  a  material  fact,  and  the 
representation  that  It  existed  was  an  Indac- 
Ing  canse  for  the  purchase.  Aside  from  the 
Questions  of  race  sentiment  and  religious  be- 
lief, It  is  a  well-known  fact  that  the  char- 
acter  of  the  neighbors  materially  affects  the 
market  value  of  property.  Tlie  trial  court 
said  that  there  was  a  preponderance  of  evi- 
dence to  the  effect  that  Hopkins  represented 
that  the  land  was  In  the  heart  of  a  German 
Catholic  settlement,  but  that  the  evidence  up- 
on the  point  was  not  clear  and  convincing. 
The  controlling  factor  with  the  conrt  appar- 
ently was  that,  Inasmuch  as  the  appellant 
had  no  Immediate  Intention  of  going  npon  the 
land,  the  nationality  and  rellgloas  belief  of 
the  neighbors  was  Immaterial.  In  this  we 
think  be  was  la  error.  Whether  the  appel- 
lant ptttchased  the  land  on  specniatlon  or 
for  the  ^vxpbse  of  making  it  his  bom^  the 
character  of  the  ne^bbors  would  nuterially 
affect  Cbe  market  value  of  tbe  land.  A  pur- 
chaser of  property  takes  into  consideration 
Its  probable  future  value.  He  knows  tbat, 
In  event  be  desires  to  sell  It,  the  question  of 
neighbors,  whether  good  or  bad,  wUl  enter 
Into  the  transaction.  Indeed,  he  knows  that 
this  element  may  make  or  defeat  a  sale. 
The  appellant  swore,  however,  that  be  pur- 
chased the  land  for  a  home,  and  that  the  in. 
dudng  cause  was  the  representation  that  the 
neighborhood  was  settled  by  people  of  his 
nationality  and  religions  belief. 
The  law  In  this  state  is  tbat:' 

"The  pnrdiaser  may  rely  upon  lepresoitationH 
of  the  vendor  where  the  property  is  at  a  dis- 
tance, or  where  for  an^  other  reason  the 
falsity  of  the  repreaentatiODB  are  not  readily 
ascertainable."  Wooddy  v.  Benton  Water  Co., 
64  Wash.  124.  102  Pac  1054,  132  Am.  St 
Kep.  1102;  Lindsay  v.  Davidson,  67  Wash. 
617,  107  Pac.  G14:  Best  v.  OflQeld,  69  Wash. 
466,  110  Pac.  17,  30  L.  R.  A.  (N.  S.)  66 ;  God- 
frey V.  Olson,  68  Wash.  59,  122  Pac.  1014; 
Conta  V.  Corgiat,  74  Wash.  28,  132  Pac.  746 ; 
Grant  v.  Hoschke,  74  Wash.  267, 133  Pac.  447 ; 
Borde  v.  Kjogsley.  76  Wash.  613,  136  Pac 
1172;  Cbapman  v.  Hill,  77  Wash.  475,  137 
Pac.  1041 ;  Lamb  v.  Levy,  77  Wash.  611,  137 
Pac.  1024. 

Beginning  as  early  as  Stone  v.  Moody,  41 
Wash.  686,  84  Paa  617,  85  Pac.  346,  6  L.  B. 
A.  (N.  9.)  799,  this  court  has  steadfastly  ad- 
hered to  the  view  that  a  lie  is  not  legal 
tender  In  this  state.  Stelter  v.  Fowler,  62 
Wash.  345.  113  Pac  1096,  114  Pac.  879. 

We  think  the  evidence  la  clear  and  con- 
vincing that  the  respondents'  agent  repre- 
sented to  the  appellant  that  the  land  con- 
tracted for  was  in  the  heart  of  a  German 
Catholic  settlement,  knowing  tbat  to  be  a 
material  fact  in  the  mind  of  the  appellant, 
and  the  inducing  cause  of  the  purchase,  when 
in  fact  the  whole  country  was  an  unsettled 
wlldemesa  The  mere  fact  tbat  the  appel- 
lant did  not  Intend  to  go  upon  the  land  for 
a  year  or  two  does  not  militate  against  his 
right  to  rescind  the  contract  To  him  the 
representation  was  material,  and  without  the 


representation  he  testified  tbat  he  would  not 
have  considered  the  contract  at  alL 

[4]  We  have  treated  the  promissory  rep* 
resentation  that  a  churdi  would  be  built  the 
following  summer  upon  an  adjoining  section 
as  Immaterial  except  as  it  throws  light  jiv 
on  the  other  representations.  As  a  general 
rule,  the  breach  of  a  promissory  representa- 
tion does  not  warrant  a  teaclaslon,  but  the 
pundiaser  Is  remitted  to  an  action  for  dam- 
ages. 

The  Judgment  is  reversed,  with  directions 
to  enter  a  Judgment  In  favor  of  the  appel- 
lant and  against  the  respondent  Glark  and 
tbe  respondent  corporation  as  prayed  for  In 
the  bllL 

CROW,  C.  J.,  and  CHAJDWICK,  PABEKXt, 
and  MORRTS,  J  J.,  concur. 


CbOPEB  T.  GOOFBB.   (No.  12194.) 

(Sapreme  Court  of  Wasldngton.    Dec  SO, 
1014.) 

1.  JnnoEs  (§  56*>— Decision  op  DisQUAurao 
JunoB— Review. 

Whether  the  petition  in  a  proceeding  to  va- 
cate  a  decree  for  fraud  states  gronsds  for  relief, 
being  a  question  which  can  come  to  the  Su- 
preme Court  only  by  appeal  from  the  decision 
of  a  qualified  trial  court,  cannot  be  considered 
by  it,  where  decided  by  the  diaqnalified  judge 
after  erroneous  denial  ot.  change  of  Judge  for 
prejudice. 

[Ed.  Note.— For  other  casee,  see  Judges,  Cent. 
Dig.  SI  2S5-246;  Dec.  Dig.  |  6a*] 

2.  Junass  61*)  —  Disquaufication  ror 
Pbejcdicb  —  Change  —  "Pboceedinq"  — 
Vacating  Divobcb  Decbbb  fob  Fraud. 

llie  proceeding  to  vacate  a  judgment  for 
fraud  under  Rem.  &  Bal.  Code,  §  464  (4),  which 
by  sections  467  and  468  is  by  petition  on  notice 
in  the  natnre  of  a  summons  as  in  an  original 
action,  is  within  3  Rem.  &  BaL  Code,  Sg  209  (11, 
209  (2),  for  change  of  Judge  for  prejudice  on  af- 
fidavit, in  any  action  or  "proceeding,"  though 
the  judgment  Is  a  decree  for  divorce. 

[Ed:  Note.—For  other  cases,  see  Judges,  Cent 
Dig.  §S  224-231 ;  Dec  Dig.  i  51.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Proceeding.] 

8.  Judges  (J  61*)  —  Disqualitication  — 
Cbanoe-^eabonabi.e  Appuoation. 

The  application  for  change  of  judge  for 

Erejudice,  being  made  immediately  on  the  cause 
eing  assigned  to  the  disqualified  Judge,  and  it 
being  impossible  to  sooner  know  to  what  Judge 
it  would  be  assigned  under  tbe  court  rules,  was 
seasonable. 

[Ed.  Note. — For  other  cases,  see  Judges,  Cent 
TUg.  §§  224-231;  Dec.  Dig.  t  51.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  A.  W.  Frater,  Judge. 

Proceeding  by  William  Cooper  to  racate 
for  fraud  the  decree  of  divorce  in  the  suit 
against  hlia  by  Vema  L.  Cooper.  From  an 
order  of  dismissal,  petitioner  appeals.  Re- 
versed and  remanded,  with  directions. 

Walter  S.  Fulton,  Chas.  F.  Riddell,  and 
Edwin  C.  Ewlng,  all  of  Seattle,  for  appti- 
Unt.  Panl  B.  Pbilllpa,  of  Seattle,  for  re- 
spondent 
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EUilS,  J.  This  Is  an  appeal  from  an  or- 
der dlgmlsBlng  a  petlUon  to  vacate  a  decree 
oC  ffiToroew  The  original  action  was  com- 
menced In  tbe  superior  court  of  King  coontr 
on  April  28,  1913,  lay  the  respondent  here  aa 
plaintiff  against  Qie  ai^ellant  here  u  de- 
CoidanL  ^nie  Issnea  were  made  np,  and  tbe 
cause  was  finally  called  for  trial  July  3, 
1913.  It  was  tried  before  Hon.  JtOm  B. 
Humphrtes,  mie  of  the  Judges  ot  the  superior 
coort  of  ^ng  countT  who  entered  a  decree 
grantbv  an  absolnte  dlroroe  to  the  plaintiff 
tat  tbe  original  actltm,  respondent  here, 
awarding  her  the  care  and  custody  of  the 
two  minor  children,  glTli«  her  as  her  sole 
and  separate  pr<v>erty  certain  real  estate  In- 
ctadlog  the  home  and  furniture  hdonglng 
to  the  parties,  and  ordering  the  defendant 
In  that  action,  appellant  here,  to  pay  to  Ote 
plaintiff  for  tiie  support  of  herself  and  the 
diUdren  the  sum  of  fSS  a  month.  On  Au- 
gust 7,  1913,  the  defaidant  In  that  aetbm, 
appellant  here,  b^n  a  proceeding  by  petl- 
tloD  vaAtx  chapter  17,  If  464  to  47S.  incln* 
siTe,  of  Rem.  &  Bal.  Oode,  for  the  vacation 
of  tile  decree  of  divorce  on  the  ground  of 
fraud  practiced  by  tiie  successful  par^  In 
obtaining  it  This  proceeding  was  commenc- 
ed service  of  a  wpf  of  the  petition  and 
service  of  notice  in  the  natnre  of  a  summons 
as  required  by  the  provisions  of  the  abore- 
mmttoned  statute  and  the  filing  <A  the  pe- 
tition. In  ordcar  to  avoid  canfuslon,  tbe  par^ 
ties  will  be  designated  as  "appellant*  and 
**reqiondent"  The  case  waa  noticed  for  as- 
signment tor  trial,  noted  in  the  usual  man- 
ner, and  came  on  regularly  to  be  set  fOr  trial 
on  a  day  certain,  on  February  7, 1914.  Dur- 
ing the  interval  abice  the  filing  of  this  pe- 
UtlOD,  the  rules  of  the  superior  court  of  King 
county  were  so  changed  as  to  provide  for -a 
presiding  Judge,  whose  duty  if  was,  among 
other  things,  to  assign  eadi  day  all  cases  set 
for  trial  to  the  various  departments  of  the 
court.  The  Judge  of  department  1,  Hon.  A. 
W.  Frater,  was  presiding  Judge,  and  on  Feb- 
ruary 7, 1914,  when  this  ca&e  was  called,  he 
set  it  for  trial  on  February  26, 1914,  but  did 
no^  BO  far  as  the  record  shows,  assign  it 
to  any  department  or  Judge.  On  February 
27,  1914,  the  case  was  called  and  assigned 
to  d^artment  No.  4,  Hon.  John  B.  Hum- 
phrles.  Judge,  for  trial.  Immediately  upon 
Oils  assignment  for  trial,  the  appellant  filed 
in  department  No.  1,  the  department  of  the 
presiding  Judge,  hia  motion  and  affidavit  for 
a  change  of  Judge  for  prejudice,  under  the 
act  of  1911  (3  Rem.  &  BaL  Code,  S  209  [1]). 
The  motion  came  on  for  hearing  on  March 
2, 1914,  and  on  that  date,  after  argument,  waa 
overruled  by  the  presiding  Judge,  and  a  for- 
mal order  to  that  effect  was  entered  under 
date  of  March  3,  1914.  The  trial  upon  the 
appellant's  petition  was  then  bad  In  depart- 
m^t  No.  4,  before  Judge  Humphries,  who 
ruled  that  the  petition  stated  no  facts  suffi- 
cient to  Invoke  any  relief  and  dismissed  the 
proceeding.   'I3a^B  appeal  followed. 


^niree  qnegtlois  arediscniBedlntliebriete: 
(1)  Was  tbe  proceeding  by  petition  to  vacata 
tbe  decree  ot  divorce  a  proceeding  within 
the  contemplation  of  the  statute  providing 
for  a  change  of  Judge  for  prejudice?  &)  If 
80,  was  the  application  for  the  diange  made 
In  time?  (8)  Did  tiie  p^ition,  in  any  event, 
state  snffldent  grounds  to  entitle  the  an^- 
lant  to  any  rtiief?  . 

[1]  It  Is  obvious  that,  If  the  first  two  qoes* 
ttons  be  answered  in  tbe  affirmative,  it  will 
be  n^thOT  necessary  nor  proper  for  us  to 
ooniBlder  the  third  questLwi.  That  is  a  mat- 
ter which  can  only  come  to  us  by  an  appeal 
from  tbe  decision  of  a  qualified  trial  conrt. 
This  is  not  a  court  of  first  instance. 

[2J  The  act  under  whiclk  this  proceeding 
waa  instituted,  taken  as  a  whole,  contem- 
plates two  distinct  forms  of  procedure.  Sec- 
tion 466  clearly  contemplates  an  application 
f<Hr  reliet  against  the  Judgment  attacked,  for 
certain  causes  therein  enumerated.  That 
proceeding  Is  by  moCUm.  No  apedflc  form 
of  notice  Is  mentioned.  The  proceeding  here 
was  xiot  taken  under  that  section.  The  pet^ 
tinent  provisions  under  which  this  proceed- 
ing was  Instituted  (quoting  Rem.  &  Bal.  Coda 
by  section  number),  are  as  follows: 

"Sec.  464.  The  superior  court  in  which  a  judg- 
ment has  been  rendered,  or  by  which  or  the 
Judge  of  which  a  final  order  bas  t>een  made,  shall 
have  powor,  after  the  term  (time)  at  which  such 
judgmoit  or  order  waa  made;  to  vacate  or  modi- 
fy  Buch  judgment  or  order:  •  *  •  (4)  Vta 
fraud  practiced'  by  the  Bnccesafol  party  m  ob- 
taining the  judgment  or  order.   *   *   •  " 

"Sec  467.  Tbe  proceedings  to  obtain  the  ben- 
efit of  flabdiTision  •  *  •  four  •  •  •  of 
section  464  ahall  be  by  petition  verified  hj  af- 
fidavit, setting  forth  the  Judgment  or  order,  the 
facts  or  errors  constitatlog  a  cause  to  vacate  or 
modify  it,  and  if  tbe  pur^  la  a  pendant,  the 
facts  constituting  a  defense*  to  tiie  action. 
«  »  • 

"Sec.  468.  In  such  proceedings  the  party  shall 
be  brought  into  court  in  the  same  way,  on  the 
same  notice  as  to  time,  mode  of  scrrice  and  mode 
of  return,  and  the  pleadings  shall  be  governed 
by  the  same  principles,  and  issues  be  made  op 
by  the  same  form,  and  all  the  proceedings  con- 
ducted in  the  same  way,  as  near  as  can  be,  as 
in  original  action  by  ordinary  proceedings,  ex- 
cept that  the  facts  stated  in  the  petition  stiall 
be  deemed  denied  without  answer,  and  defendant 
shall  introduce  no  new  cause,  and  the  cause  of 
the  petition  shall  alone  be  tried." 

It  will  be  noted  that  this  proceeding  by 
petition  Is  in  its  nature  a  new  and  Independ- 
ent proceeding  In  which  the  adverse  party 
is  brought  into  court  as  upon  original  pro- 
cess by  service  of  a  notice  In  the  nature  of 
a  summons  as  in  an  original  action.  Clear- 
ly this  proceeding  by  petition  Is  Intended  as 
a  statutory  substitute  for  a  Mil  In  equity  to 
set  aside  a  Judgment  for  certain  causes,  if 
brou^t  within  the  year  after  Its  rendition. 
For  every  practical  purpose  such  a  proceed- 
ing Is  In  Its  nature  a  new  and  Independent 
proceeding  Involving  issues  and  requiring 
evidence  which  may  be  wholly  Independent  of 
the  issues  and  evidence  in  the  original  action. 
In  the  case  of  Roberts  v.  Shelton  Southwest- 
em  R.  R,,  21  Wash.  427,  68  Pac.  576,  In  dis- 
cussing the  nature  of  this  proceeding  after 
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reciting  flu  atatDtofy  morlalonB,  tbim  court 

said: 

"This  chapter  of  the  statate,  taken  u  a  whole, 

Klainlf  iinporta  that  the  petitioner  is  proceed- 
igB  of  this  character  is  deemed  the  plaintiff  and 
tbe  adverse  part?  the  defendant.  In  other 
words,  tbe  proceeding  to  vacate  or  modify  a 
judgment  la  in  tbe  nature  <tf  an  Independent  ac- 
tion." 

It  seems  to  us  that  a  proceeding  v^ldh  Is 
Instituted  wltli  an  tbe  formally  of  an  orig- 
inal action  and  conducted  thron^ont  in  tbe 
same  manner  as  an  original  action  and  in 
whi<Ai  tbe  parties,  r^rdless  of  their  desig- 
nation in  the  original  action,  occupy  the  re- 
lation of  plaintiff  and  defendant  according  to 
tbe  issues  presented  by  the  petition,  and  In 
which  those  Issues  may  take  all  the  range  of 
an  independent  bill  In  equity  for  relief 
against  a  Judgment,  is  in  Its  very  nature  a 
new  proceeding,  and  hence  falls  within  tbe 
purriew  of  tbe  act  of  1911  relating  to  tbe 
disqualification  of  Judges  of  the  superior 
court,  for  prejudice.  That  act,  so  far  as  here 
material  (3  Rem.  BaL  Code  H  20(KD,  209(2), 
is  as  follows: 

"No  judge  of  a  snperior  court  of  the  state  of 
Washington  shall  sit  to  hear  or  try  any  action 
or  proceeding  when  It  shall  be  estabUabed,  as 
hereinafter  provided,  that  such  judge  is  preju* 
diced  against  any  party  or  attorney,  or  the  In- 
tereet  of  any  party  or  attorney  appearing  in 
such  canse.  In  such  case  tbe  presiding  judge 
aball  forthwith  transfer  the  action  to  another 
department  of  the  same  court,  or  call  in  a 
judge  from  some  other  court,  or  apply  to  the 
governor  to  send  a  judge,  to  try  tbe  case.   •   •  • 

"Any  party  to  or  any  attorney  appearing  In 
any  action  or  proceeding  in  a  superior  court, 
may  establish  such  prejudice  by  motion  support- 
ed by  affidavit  that  the  judge  before  whom  tbe 
action  is  pending  Is  prejudiced  against  such 
party  or  attcnney,  so  that  such  party  or  attor- 
ney cannot^  or  mUeves  tliat  he  cannot,  have  a 
fair  and  impartial  trial  before  such  judge. 

It  is  a  universal  rule  of  statutory  construo- 
tion  that  a  statute  will  be  construed  so  as  to 
give  effect  to  all  of  the  words  used  therein, 
unless  sutiti  a  construction  would  produce  a 
manifest  absordi^.  The  use  of  the  words, 
"any  action  or  proceeding,"  In  both  of  the 
above-quoted  sections.  Indicates  tiie  clear 
intention  on  the  part  of  the  Legislature  that 
by  timely  motion  and  affidavit  a  litigant 
shall  be  entttied  to  a  diange  of  Judge  for 
prejudice,  not  <nily  in  an  original  actlcm,  but 
in  any  pxoceedlng  In  the  nature  of  an  action^ 
Any  other  view  would  convict  the  Legisla- 
ture, without  reason,  of  using  the  word  "pro- 
ceeding" to  no  parpoae.  The  req)ondent  urg- 
es that  tbis  statute  should  be  liberally  con- 
strued In  favor  of  Jurisdiction  as  in  case  of 
the  statute  touching  venue,  citing  Carr  v. 
Bemele^  74  Wash.  880,  138  Fac.  608.  Tbe 
rule  there  announced,  Qiongb  a  wholesome 
one  when  soundly  appUed,  would  not  warrant 


the  Judicial  repeal  of  Uie  atatnte  bene  in 
question  nor  tbe  canoellatiffli  of  any  of  its 
terms.  Our  recent  dedsicm  in  State  ex  r^ 
BusseU  V.  Superior  Court  of  King  County, 
77  Wash.  631,  138  Pac.  201,  Is  clear  author- 
ity for  the  view  tbat  any  proceeding  com- 
menced by  new  and  Independrait  procesi^ 
though  arising  out  of  and  connected  with 
another  actlcm,  la  a  "piooeedlng"  within  tbe 
meaning  of  the  act  of  1911. 

[I]  We  are  also  clear^  of  the  <q^nlon  tiiat 
the  vtdlcation  fox  change  ot  Judge  was  made 
in  time.  The  respondent  urges  that  the  ap- 
pellant having  filed  bis  petition  In  the  orig- 
inal action  on  the  7th  of  August,  1013^  and 
having  made  no  application  for  a  change  ol 
jmUce  until  February  27, 1914,  bis  ai^Ucatlon 
came  too  late.  It  will  be  noted,  hoirever, 
that  tbe  petition  took  its  regular  course  un- 
der tlie  rules  of  tbe  superior  court  for  King 
coun^  and  was  not  assigned  to  uny  partioo- 
lar  department  or  Judge  for  bearing  until 
February  27,  1914.  Under  the  court  rule  it 
Is  manifest  tliat  the  appellant  could  not  know 
to  what  Judge  the  matter  would  be  assigned 
until  tbe  assignmoit  was  made.  JJi^  Immo 
dlate  appllGati<m  for  tbe  diange  waa  there- 
fore timely.  Any  other  view  would  be  un- 
reasonable and  deprive  tbe  appellant  of  bis 
clear  statutory  rl^^t  We  conclude  that  tbe 
presiding  Judge  committed  error  in  refusing 
the  application. 

We  bave  often  held  that  the  Jurisdictiim  of 
the  trial  court  in  divorce  cases  is  a  continu- 
ing Jurisdiction,  espe<daUy  where  tiie  inter- 
ests of  minor  children  are  concerned,  and 
that  the  trial  cour^  in  the  oerctae  of  its 
equitable  powers,  may  from  time  to  time,  up- 
on proper  application,  change  ot  modify  its 
decree  touching  allmcmy  and  support  mon- 
ey and  the  custody  of  the  children.  Koonti 
T.  Koontz,  26  Wash,  836,  66  Faa  646;  Irving 
T.  Irving,  26  Wash.  122.  66  Paa  128;  Kane 
V.  Miller,  40  Wash.  126,  82  Faa  177;  ^Poland 
V.  Poland,  63  Wash.  607,  116  Pac.  2;  Dyer 
V.  Dyer,  66  WaslL  ESS,  118  Faci  684;  Beers 
T.  Beers,  74  Wash.  458,  133  Pac.  605.  In 
such  a  proceeding  no  new  itrocess  is  neces- 
sary, mirrls  V.  Barrist  71  Wash.  307,  128 
Pac.  673.  Wbat  we  have  said  in  fbls  case 
Is  not  intended  to  apply  to  sndi  cases. 
This  being  a  statutory  proceeding,  the  case 
here  is  clearly  distinguishable  from  the  for^ 
going  cases  and  also  from  the  case  of  State 
ex  reL  Stevens  v.  Superior  Court,  144  Paa 
689. 

The  Judgmoit  is  reversed,  and  tbe  cause 
remanded,  witb  directions  to  grant  tbe  mo- 
tion for  a  change  of  Judge  and  for  further 
proceeding. 

CBOW.  O.  J.,  and  FULLBBTON,  MAIN, 
and  MOUNT,  J  J.,  concur. 
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STATB  ex  nL  MURPHT  t.  BBOWN. 
(No.  12497.) 
(Supreme  Court  ttf  Waibingtoii.  Dec.  81, 1914.) 

1.  AxBEST  U  71*)— Pafxbs  Hbld  as  Evidbncb 

— PKTrnON  TOB  RlXUBH^PLBlDIHflS— JUDQ- 
HKHT. 

Where  defiaidant  in  a  proseentioB  for  brib- 
ery obtaina  an  order  to  show  cause  for  the  re- 
turn of  $1,000  and  certain  papers,  held  by  the 
prosecuting  attorney  for  use  as  evidence,  and  a 
motion  for  jod^ment  is  made  on  the  return  to 
the  order,  it  is  similar  to  a  motion  for  jadement 
on  the  pleadings  in  a  dvll  action,  and  all  the 
all^atloDS  in  the  return  of  the  prosecuting  at- 
torney are  tahen  as  true. 

(Ed.  Note.— For  other  cases,  see  Arrest,  Cent 
Dig.  iS  174,  175 ;  Dec.  Dig.  S  71.»] 

2.  Abbest  (S  71*)— Seizube  or  Evzdbncb— 

VOLUNTABT    BiTBBEKDBB    BBTOBB  ABBBBT— 

Bbcotebt  PENDinO  Tbzai.. 

Where  papers  and  money  were  voluntarily 
BOrrendered  to  the  prosecuting  attorney,  know- 
ing Uiat  they  were  to  be  used  as  evidence  upon 
tbe  trial  of  a  charge  to  be  filed  against  the  party 
sorreiideriDg  them,  they  cannot  be  recovered 
pending  tbe  trial. 

[Ed.  Not&— For  other  cases,  see  Arrest,  Cent. 
Dig.  Si  174,  175;  Dec.  Dig.  S  71.*] 

3.  Are  EST  (5  71*)— Ceiminal  Law  (f  393*)— 
Seabch  of  Pbisoneb— Use  qv  Dibcotbbies 
ZM  Evidence. 

Where  a  persoo  is  legally  arrested,  the  offi- 
cer may  search  him  and  take  from  him  money 
or  goods  which  the  officer  reasonably  believes  to 
be  connected  with  the  supposed  crime,  and  dis- 
coveries made  In  this  aeaich  are  admiaaible  in 
eridenee. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Cent 
Dig.  Si  174.  175 :  Dec  Dig.  J  71  :•  Criminal 
Law,  Cent  big.  ^  871-874 ;  Dec.  ZMg.  |  893.*1 

Monnt,  J.,  diflsenfing. 

D^rtment  2.  In  a  proaecntifMi  for  bribery, 
on  petmon  of  defendant  J,  J.  Brown,  an  or- 
der waa  entered  directing  tbe  prosecuting  at> 
tom«r  to  retom  to  defendant  $1,006  and  cer- 
tain papm,  beld  to  be  used  as  erldoice,  and 
the  State  tarings  certtoraiL  Bereised. 

John  F.  Murphy  and  S.  H.  Steele,  both  of 
Seattle,  for  plaintiff.  Tucker  &  Hyland,  of 
Seattle  for  defendant 

MAIN,  J.  On  tbe  29th  day  of  October,  1914, 
the  defendant,  J.  J.  Brown,  was  charged  by 
Information  with  tbe  crime  of  attempting  to 
eormptly  influence  an  agent  Thereafter  and 
on  the  Stb  day  of  November,  1914,  the  defend- 
ant filed  in  the  cause  a  petition  wherein  he 
prayed  tliat  91,000  of  money  and  certain  pa- 
pers then  in  tbe  ixtssession  of  tbe  prosecntlng 
attorney  should  be  returned  to  him.  Upon 
the  presentation  of  this  peUtlon,  an  order  to 
show  cause  waa  entered  directing  that  the 
prosecuting  attorney  appear  and  show  cause 
why  he  should  not  deliver  tbe  money  and  pa- 
pers to  the  defendant  as  prayed  for  In  the  peti- 
tion. On  tbe  11th  day  of  November,  1914,  the 
prosecuting  attorney  made  his  return  to  the 
order  to  show  cause.  Thereupon  tbe  defend- 
ant moved  for  Judgment  as  prayed  for  In  his 
petition.  Tliis  motion  was  based  upon  the 
petttlMi  of  the  defendant,  the  order  to  show 


cause,  and  the  return  of  the  prosecuting  at- 
torney. The  court  granted  the  motion  and 
entered  an  order  directing  that  the  $1,000 
and  tbe  papers  be  returned  to  the  defendant. 
To  review  this  order  the  cause  la  brought 
here  by  certiorari. 

To  avoid  confusion,  the  parties  will  be  re- 
ferred to  as  the  "defendant"  and  tbe  "prose- 
cuting attorney."  The  defendant  In  his  peti- 
tion alleged,  in  substance:  That  he  is  a  citi- 
zen of  the  Dominion  of  Canada ;  that  on  the 
15th  day  of  October,  1914,  he  was  sojourning 
In  room  035  of  the  Fry  Hottil  in  the  dty  of 
Seattle,  In  King  coun^,  Wash. ;  that  on  this 
date  tta^  prosecuting  attorney  In  and  for  King 
county  entered  his  room  and  stated  to  tbe  de- 
fendant that  he  (the  prosecuting  attorney) 
had  power  and  authority  to  arrest  the  de- 
fendant, althoofiSi  at  the  time  tbe  prosecuting 
attorney  was  without  a  warrant  <a  au- 
thority to  make  such  arrest;  that  the 
prosecuting  attorney  then  commanded  tbe 
defendant  to  go  wltb  blm  trcm  his  room 
to  the  office  of  the  prosecuting  attor- 
ney in  the  Alaska  building  In  the  city  of 
Seattle;  that,  upon  arriving  at  the  office  of 
the  prosecuting  attorney,  he  demanded  that 
the  defendant  deliver  to  him  $1,000  in  money 
then  upon  the  person  of  the  defendant ;  that, 
at  the  time  the  prosecuting  attorney  com- 
manded tbe  defendant  to  go  with  blm  from 
his  room  in  the  hotel  to  the  office  of  the  prose- 
cuting attorney,  the  latter  commanded  and 
directed  the  defendant  to  bring  with  him  all 
his  personal  belongings,  including  two  leath- 
er grips  and  their  contents,  which  contained, 
among  other  things,  papers  In  the  handwrit- 
ing of  the  defendant ;  that  upon  arriving  at 
the  office  of  the  prosecuting  attorney,  before 
the  issuance  of  a  warrant,  and  before 
tbe  filing  of  any  complaint  or  Information 
against  tbe  defendant,  the  prosecntlng  attor- 
ney demanded  that  the  defendant  suiTender 
and  deliver  to  him  the  |1,000,  together  with 
certain  papers  belonging  to  the  defendant; 
that  before  the  surrender  of  the  money  and 
the  papers  to  the  prosecuting  attorney  the 
d^endant  informed  the  prosecuting  attorney 
that  he  desired  to  be  repreeenteti  by  counsel, 
and  that  be  desired  to  telephone  his  attorney ; 
that  the  prosecuting  attorney  refused  to  per- 
mit the  defendant  to  communicate  with  his 
counsel  and  restrained  him  his  liberty  from 
12:30  o'clock  p.  m.  until  8  o'clock  p.  m.  of  the 
day  named;  that  a  complaint  was  not  filed 
against  the  defendant  until  after  the  sur- 
render of  tbe  $1,000  and  the  papers ;  that  the 
money  and  papers  are  unlawfully  held  by  the 
prosecuting  attorney;  that  the  prosecuting 
attorney  proposes  to  use  the  money  and  tbe 
papers  at  the  trial  of  tbe  abore-aititled 
cause. 

Upon  this  petition,  as  above  stated,  a  show 
cause  order  was  issued.  The  prosecuting  at- 
torney In  his  return  to  tbe  order  to  show 
cause  denies  that  in  room  935  In  the  Fry 
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Hotel  on  the  15th  da?  of  October,  1913,  he 
stated  to  the  defendant  that  as  prosecutins 
officer  of  King  county  he  had  power  and  au- 
thority to  arrest  the  defendant;  admlte  that 
he  requested  the  defendant  to  come  with  him 
from  his  room  In  the  hotel  to  the  prosecutiog 
attorney's  office  In  the  Alaska  building ; 
admits  that  after  arriving  at  his  office  he  re- 
quested the  defendant  to  deliver  to  him  $1,- 
000  In  money  then  upon  the  person  of  the 
defendant;  admits  that  after  arriving  at  bis 
office  he  reqnested  the  defendant  to  deliver 
to  him  whatever  papers  were  in  his  posses- 
sion relative  to  the  case  under  considera- 
tion; admits  that  he  requested  the  defendant 
to  bring  his  grips  and  papers  from  the  Fry 
Hotel  to  the  prosecuting  attorney's  office; 
admits  that  after  arriving  at  his  office  he 
demanded  of  the  defendant  (1,000  in  money, 
and  in  addition  thereto  whatever  pajwrs  and 
documents  the  defendant  had  in  his  custody 
and  possession  bearing  upon  the  qnestlon 
then  under  investigation.  The  prosecuting 
attorney  in  his  return  denies  that  he  refused 
to  permit  the  defendant  to  telephone  to  his 
attorney;  denies  that  the  money  and  papers 
or  any  part  thereof  are  being  unlawfully  or 
Improperly  held;  admits  that  he  does  intend 
to  use  the  money  and  papers  as  evidence  on 
the  trial  of  the  cause  filed  against  the  de- 
fendant, and  that  he  holds  them  for  no  other 
purpose  than  to  be  used  as  such  evidence. 
Further  answering  the  order  to  show  cause, 
the  proeecuting  attorney  alleges:  That  on 
the  15th  day  of  October,  1914,  in  addition  to 
being  the  qualified  and  acting  prosecuting 
attorney  in  King  county,  Wash.,  be  was  a 
duly  appointed,  qualified,  and  acting  depu^ 
sherlfC;  that  on  the  14th  day  of  October, 
1914,  complaint  bad  been  made  to  him  that 
tlie  defendant  had  violated  and  was  con- 
tinuing to  violate  section  426  of  chapter  249 
of  the  Session  Laws  of  1909;  that  for  the 
purpose  of  ascertaining  the  truth  of  this 
charge  the  prosecuting  attornc?^  on  the  ISth 
day  ot  October,  1914,  in  company  with  others, 
was  In  an  adjoining  room  In  the  Vry  Hobd 
to  the  nxnn  occupied  by  tiie  defendant,  and 
at  that  time  there  was  ther^  one  W.  F. 
H^penstahl,  an  employfl  of  the  'William  J. 
Bums  International  DetectLve  Agency;  Uiat 
at  said  time  and  place  the  prosecuting  attor^ 
ney  had  In  operation  in  said  room  ot  the  de- 
fendant a  dictograph;  that  the  prosecuting 
attorn^  and  others  by  virtoe  of  the  dicto- 
graph heard  the  defendant  offer  H^>pe9istafal 
$1^000  as  compeDBattcoi,  gntaity,  and  reward 
in  consideration  of  the  revelation  and  die- 
closnre  to  Oie  defendant  by  Heppenstahl  uf 
the  name  of  the  <dlent  of  the  William  J. 
Bums  Detective  Agency  who  was  paying  the 
detective  agency  for  investigation  by  it  then 
proceediiu;  in  the  Dominion  of  Canada) 
that  thereupon  the  defendant  Instructed  Hep- 
penstahl to  place  the  name  upon  a  slip  of 
paper  and  that  he  would  place  $1,000  upon 
the  bnrean ;  that  the  defendant  counted  out 


the  sum  of  $1,000  in  money;  tAat  at  this 
time  the  prosecuting  attorney  knocked  upon 
the  door  of  room  935  occupied  by  the  defend' 
ant  under  the  name  of  J.  J.  Harris;  that 
the  door  was  opened,  and  the  prosecuting  at- 
torney then  walked  in  and  informed  the  de< 
fendant  that  he  was  the  state's  attorney  and 
requested  him  to  accompany  him  to  bis  otficrt; 
that  J.  J.  Harris,  as  he  was  then  known,  re- 
quested the  prosecuting  attorney  to  identiry 
himself,  and  for  this  purpose  letters  and  oth- 
er docummts,  including  a  deputy  sheriff's 
commission,  were  exhibited ;  that  the  prose- 
cuting attorney,  then  believing  that  the  de- 
fendant had  violated  section  4:iG  of  chapter 
249  of  the  Laws  of  1909,  and  had  committed 
a  crime,  and  desiring  to  obtain  further  evi- 
dence for  use  upon  the  trial  against  the  de- 
fendant, requested  the  defendant  to  accom- 
pany him  to  his  office  and  bring  with  him  his 
books  and  papers  referred  to  In  the  pell- 
tion;  that,  after  arriving  at  the  prosecuting 
attorney's  office,  the  defendant  then  stated 
to  the  prosecuting  attorney  tliat  his  true 
name  was  J.  J.  Brown,  and  not  J.  J.  Harris; 
that  the  prosecuting  attorney  then  requested 
the  defendant  to  pay  him  the  $1,000  and  de- 
liver to  him  the  papers  referred  to  in  the  pe- 
tition, stating  to  the  defendant  at  the  time 
that  he  desired  the  money  and  papers  for 
use  as  evidence  on  the  trial  of  the  charge 
which  was  to  be  filed,  against  the  defendant 
for  attempted  bribery ;  that,  after  making 
the  request  for  the  money  and  papers,  the  de- 
fendant stated  in  substance  that,  "I  suppose 
you  have  a  right  to,"  and  thereupon  deliver-  ^ 
ed  tliem  over;  that  the  defendant  voluntarily 
for  that  purpose  surrendered  the  money  and 
papers  to.  the  prosecutins  attorney,  after 
having  Inclosed  the  money  in  an  envelope 
and  sealed  it;  that  the  prosecuting  attorney, 
after  recdTlng  the  money  and  papers,  pro- 
ceeded to  prepare  and  file  a  complaint 
against  the  defendant,  charging  him  with  the 
violation  of  the  statute,  and  caused  a  war* 
rant  to  be  Issued  and  served  upon  the  de- 
fendant, arreetlng  him  upon  the  charge;  that 
subsequently  the  prosecating  attorney  caused 
to  be  filed  in  the  snperlor  court  of  the  state 
of  Washington  tor  King  county  an  informa- 
tion against  the  defendant  charging  him 
with  the  crime  israticmed  In  the  statute; 
that,  while  the  complaint  was  being  prepared 
In  the  prosecuting  attom^'s  office,  the  de- 
fendant asked  tf  he  was  under  arrest,  to 
which  it  was  replied  that  be  was  not  up  to 
that  tima,  but  that  he  waa  then  placed  under 
arrest;  Uiat  immediately  thereafter  the  de- 
fendant asked  permission  to  teleiOicme  to  hla 
attorney,  who  was  immediately  called,  and 
came  to  the  prosecuting  attom^'s  office; 
that  the  prosecuting  attorns  still  has  the 
$1,000  in  money,  the  letters,  and  papcara  r&> 
ferred  to  In  the  defendant's  petition,  and  Is 
retaining  them  to  be  used  as  evidence  <m  the 
trial  of  the  informatlou  now  pending  In  the 
superior  court  of  the  state  ot  WasbLngton. 
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11, 1]  As  abore  noted,  the  superior  court 
granted  tbe  motion,  which  was  similar  In  Its 
nature  to  that  of  a  motion  for  Judgment  on 
tlie  pleadings  in  a  civil  action.  To  austaln  a 
Judgmunt  entered  upon  eucb  a  motion,  all 
the  allegations  of  tbe  prosecuting  attorney's 
return  to  the  order  to  show  cause  must  be 
taken  as  true.  The  defendant  In  his  petition 
does  not  charge  that  the  money  and  papers 
were  surrendered  by  reason  of  force  or  du- 
ress, or  even  under  protest.  There  is  no  state- 
ment in  either  the  petitloa  or  the  return  to 
the  show  cause  order  which  shows  the  na- 
tore  or  course  of  the  convei'satlon  which 
took  place  between  the  defendant  and  the 
prosecuting  attorney  In  the  latter's  offlca 
According  to  the  allegations  in  the  return  to 
the  order  to  show  cause,  when  the  surrender 
of  the  money  and  papers  was  demanded  by 
the  prosecuting  attorney,  the  defendant  was 
informed  that  they  were  to  be  used  as  evi- 
dence upon  the  trial  of  a  chaise  which  was 
to  be  filed  against  him,  and  that  the  defend- 
ant voluntarily,  with  tbe  statement.  "I  sup- 
pose you  have  the  right  to,"  surrendered 
them.  If  the  allegations  in  the  prosecuting 
attorney's  return  are  true,  the  money  and  pa- 
pers were  voluntarily  surrendered  by  the 
defendant  to  the  prosecuting  attorney  for 
the  purpose  of  being  used  as  evidence  upon 
the  trial  of  a  charge  which  was  to  be  filed. 

[3]  The  general  rule  is  that,  where  a  per- 
son is  legaUy  arrested,  the  arresting  officer 
has  a  right  to  search  such  person,  and  take 
from  his  possession  money  or  goods  which  the 
officer  reasonably  believes  to  be  connected 
with  the  supposed  crime,  and  discoveries  made 
in  this  lawful  search  may  be  shown  at  the 
trial  in  evidence.  In  section  211,  Bishop's 
New  Criminal  Procedure,  the  rule  Is  stated 
thus: 

'TThe  arresting  o£Ecer  ought  to  consider  the 
n&tnre  of  tbe  accusation.  Then  if  he  finds  on 
the  priaoner'a  person,  or  otherwlae  in  tiis  pos- 
tessioa,  eitfaer  goods  or  money  which  he  reason- 
ably believes  to  be  connected  with  the  supposed 
crime,  as  its  fruits,  or  as  the  instruments  with 
wbieh  ifr  was  committed,  or  aa  supplying  proofs 
rplfltinft  to  the  transactloD,  he  may  take  and 
bold  them  to  be  disposed  of  u  the  court  dkects. 
And  discoverips  mnde  in  tliis  lawful  search  may 
be  shown  at  tbe  trial  in  evidence;  as,  marks 
and  sears  on  the  prisoner's  person;  and.  If 
thers  are  trusks  supposed  to  be  his,  the  officer 
may  require  him  to  put  bis  feet  into  them,  or 
to  take  off  his  boots  to  be  compared  with  them, 
the  result  to  appear  in  evidence  at  the  trial/* 

In  Weeks  v.  United  States,  232  U.  S.  383, 
392.  34  Sup.  Ct  341,  58  L.  Ed.  652,  speaking 
upon  tbe  question  of  tbe  right  to  search  the 
person  of  one  under  legal  arrest,  It  Is  said 
that  SDch  right  has  always  been  recognized 
under  English  and  American  law,  and  has 
been  uniformly  maintained  In  many  cases. 
In  the  present  case,  if  the  allegationa  in  the 
prosecuting  attorney's  return  to  the  order  to 
dioir  cause  axe  tro^  the  defendant  had  not 


been  placed  nnder  arrest  at  tbe  time  be  snr^ 
rendered  tbe  money  and  papors  in  question, 
but  that  they  were  roluntarlly  surroidered 
with  fall  knowledge  of  tbe  purposes  for  wbicb 
they  were  to  be  used.  If  the  papers  and  mon- 
ey were  voluntarily  surrendered,  no  right  of 
tbe  defendant  was  Invaded.  These  facts 
would  not  bring  the  case  within  the  rule  of 
the  cases  cited  in  the  brief,  which  directed 
the  return  of  the  property  where  it  has  been 
illegally  taken  from  the  defendant  That  the 
money  and  papers  would  be  material  and  rel- 
evaiit  evidence  upon  the  trial  of  the  defend- 
ant up<ai  the  charge  of  attempted  bribery 
does  not  seem  to  be  controverted. 

The  defendant  cites  and  apparently  relies 
upon,  as  sustaining  his  rlgbt  to  the  papers, 
the  case  of  Weeks  v.  United  States,  supra. 
That  case,  however,  is  distinguishable  from 
the  present  There  the  question  Involved  was 
the  "right  of  the  court  in  a  criminal  pros- 
ecution to  retain  for  the  purposes  of  evi- 
dence tbe  letters  and  correspondence  of  the 
accused,  seized  In  his  bouse  in  his  absence 
and  without  his  authority,  by  a  United  States 
marshal  holding  no  warrant  for  his  arrest 
and  none  for  the  search  of  his  premises." 
From  this  excerpt  quoted  from  the  opinion  it 
appears  that  the  letters  and  correspondence 
there  involved  were  seized  In  the  house  of 
the  accused,  not  only  without  a  warrant,  but 
also  wlthont  his  authority.  In  tbe  present 
case  the  money  and  documents  were  surren- 
dered to  the  prosecute  attorney  voluntarily, 
and  therefore  by  the  authority  of  tbe  de- 
fendant, after  the  latter  bad  been  advised  of 
the  purpose  for  wbicb  they  were  to  be  de- 
tained. 

A  number  of  other  qnesttons  are  dlscuBsed 
in  the  briefs,  but  the  eoneluaion  we  tiave  al- 
ready reached  renders  a  consideration  of 
them  unnecessary. 

It  follows  tiiat  the  Judgment  must  be  re- 
versed, and  it  is  so  ordered. 

CROW,  C.  J.,  and  ELUS  and  FUI£EIt- 
TON,  JJ.,  concur. 

MOUNT,  J.  (dissenting).  It  Is  not  disputed 
that  the  money  taken  from  the  defendant  is 
the  property  of  the  defendant.  It  Is  not  clear 
that  tbe  money  is  necessary  to  be  used  as 
evidence  upon  the  trlaL  But  conceding  that 
It  may  be  useful  and  necessary  as  satib  evi- 
dence, the  trial  court  in  its  discretion  may 
control  It  and  order  it  returned  to  the  right- 
ful owner,  either  before  or  after  the  trial. 
Such  discretion  will  not  be  reviewed  except 
for  abuse.  There  is  no  abuse  of  discretion 
shown  here.  It  seems  to  me  therefore  that 
the  writ  should  be  dismissed  and  the  order 
affirmed. 

I  therefore  dlwent 
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METZQER  T.  SIOAIiZ* 

SAME  T.  LLOYD. 

(No.  12184.) 

(Supreme  Court  of  Washington.   Dec.  SO, 
1914.)^ 

1.  Bills  and  Notes  (S  520*)  —  Funo  on 
Makbbb — Evidence. 

The  notes  being  typewritten  on  pHnted 
forms,  bearine  no  evidence  of  Irregularity,  and 
the  signers  bein^  men  of  mature  business  expe- 
rience, their  testimony,  merely,  that  they  bad  no 
recollection  of  the  circumstances  -  surrounding 
the  execution,  or  knowledge  of  how  their  sig- 
natures were  obtained,  but  were  confident  they 
did  not  sign  with  knowledge  of  their  character, 
ia  not  the  necessary  cogent  and  convincing  proof 
that  they  were  deceived. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §{  1813.  1832,  1836.  1837; 
Dec.  Dig.  8  520.*] 

2.  Bills  and  Notes  (I  122*)— "AooomioDA- 
TioN  Makes"  —  Liabilett  to  Holdeb  fob 
Value. 

That  the  maker  of  a  note  signed,  without 
consideration,  to  lend  liis  name  to  another, 
makes  him,  by  provision  of  Negotiable  Instru- 
ments Act  (Laws  189iD,  p.  340),  an  accommoda- 
tion maker,  liable  to  a  holder  for  value,  though, 
when  taking  it,  knowing  lilm  to  be  such. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  265>  25&;  Dec  Dig.  9 
122.* 

For  otiier  deSnitiouB,  see  Words  and  Phrases, 
First  and  Second  Berus,  AeeommodatiiHi  Mak- 
er.] ^ 

3.  Bills  and  Notes  (|  02*)  —  "Holdeb  foe 

Value.*' 

Within  Negotiable  Instruments  Act,  8  26. 

Eroviding  that,  where  talue  has  at  anjr  time 
een  given  for  a  note,  the  holder  is  one  for 

value  in  respect  to  all  parties  who  became  such 
prior  to  such  time,  the  payee  accepting  notes 
as  evidences  of  an  actual  loan  of  her  money 
made  by  W.,  and  In  a  subsequent  settlement 
with  W.  crediting  them  in  her  account  with 
htm  at  their  face  value,  is  such  a  bolder. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |§  166-173,  175-205,  208- 
212;  Dec.  Dig.  f  92.* 

For  other  deenitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Holder  for  Value.] 

4.  Bills  and  Notes  (S  443*>— Assiohhent 
FOB  CoLiAOTioH— Holder  fob  Value. 

Though  an  assignment  of  a  note  is  for  pur- 
pose of  collection  only,  the  assignee  takes  unim- 
paired the  rights  of  the  assignor  as  a  holder 
for  value  against  the  accommodation  makers. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  gg  1377-1380.  1383-1392, 
1394-1423;  Dec.  Dig.  g  443.*] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;    C  M.  Easterday, 

Judge. 

Two  actions,  both  by  F,  D,  Metzger,  one 
against  A.  Sigall,  the  other  against  Wesley 
Uoyd.  Judgment  for  plaintiff,  and  defend- 
ants appeaL  Affirmed. 

Jas.  J.  Anderson,  of  Tacoma,  for  appel- 
lants. Bayden  ft  lAnghome,  of  Tacoma,  for 
respondenL 

FULLERTON,  J.  Some  time  prior  to  the 
year  1009,  one  Mary  E.  TtaelBZ,  a  resident  of 


the  state  of  Oregon,  advanced  to  E.  D,  Wil- 
cox, a  resident  of  this  state,  certain  moneys 
to  be  loaned  on  real  estate  security.  A  loan 
of  $1,500  was  made  to  a  person  by  the  name 
of  Huston,  who  subsequently  paid  to  Wilcox 
$500  on  the  principal  of  the  loan  and  $120 
Interest  Wilcox  then  informed  Mrs.  Thetsz 
that  he  had  an  opportunity  to  make  an- 
other real  estate  loan  for  $1,000,  and  would 
make  the  loan  for  her  If  she  would  forward 
him  money  enough  to  make  up  the  difference 
between  the  money  he  bad  on  hand  and  the 
amount  required  to  complete  tbe  loan.  She 
forwarded  him  the  difference,  whereupon  he 
Informed  her  that  the  opportunity  to  make  tbe 
anticipated  loan  was  gone,  but  that  he  could 
loan  the  money,  if  she  wished  him  to  do  so, 
upon  unsecured  notes.  She  assented  to  the 
latter  proposition,  and  shortly  thereafter  be 
forwarded  her  two  notes,  tbe  one  for  $600 
dated  November  25,  1909.  due  one  year  from 
date,  signed  by  A.  Sigall  as  maker;  and  the 
other  for  $400.  dated  January  28,  1910,  due 
on  November  25.  1910,  Signed  by  Wesley 
Lloyd,  as  maker.  On  each  of  the  notes  Wil* 
cox  placed  bis  own  Indorsement,  guarantee- 
ing tbe  payment  of  tbe  note  at  maturity.  La- 
ter on  Mr.  Wilcox  reported  a  collection  on 
account  of  tbe  first  note  of  $24  and  on  tbe 
second  note  of  $16,  which  sums  were  credited 
on  the  respective  notes  by  Mrs.  Thelsz  under 
the  dates  of  June  2,  1910,  and  July  28,  1910. 
The  notes  were  not  paid  at  maturity,  and  la- 
ter on  Mrs.  Thelsz  assigned  them  to  the  re* 
spondent  in  this  action  for  collection. 

On  August  22,  1918,  the  assignee  of  tbe 
notes  began  separate  actions  in  the  superior 
court  of  Pierce  connty  against  tbe  makers  of 
tbe  notes,  and  Wilcox  as  guarantor,  to  en- 
force collection  of  tbe  same.  Wllcoz  made 
defiiult  in  each  of  the  actions,  although  per- 
sonally served  with  summons.  Sigall  an: 
Bwered  tbe  complaint,  denying  tbe  eucutlon 
of  the  note^  and  alleging  afflrmattvely  that, 
if  tile  note  was  In  fact  signed  by  bim,  his 
nature  was  procured  by  Wilcox,  wb^e  acting 
as  the  agent  of  the  appellant,  by  misrepre- 
sentation and  decQ)tlon,  and  witbont  knowl- 
edge on  bis  part  of  the  nature  and  character 
of  the  instrument,  and  without  any  considers- 
Uoa  passing  to  him  for  signing  the  aameu 
Lloyd's  answer  was  of  similar  purport  Re- 
plies were  filed  denying  the  affirmative  mat- 
ter set  forth  in  tbe  answei^  after  which  tlie 
actions  were  consolidated  for  trial,  and  .were 
beard  by  the  court  sitting  without  q  Jnry. 
Judgment  went  In  fttvor  of  tbe  plaintliff,  and 
the  makers  of  the  notes  appeal. 

[1]  At  the  trial  the  genuineness  of  the  sig- 
natures to  the  notes  was  admitted  by  the 
defendants.  Each  testified,  however,  that  he 
had  no  recollection  of  the  circumstances  sur- 
rounding the  execution  of  the  notes,  or  knowl- 
edge of  the  manner  by  which  his  signature 
thereto  was  obtained,  but  each  was  confident 
that  he  did  not  sign  It  with  knowledge  of  the 
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Character  of  the  inatroment,  and  that  he  had 
received  no  consideration  for  Its  execntioD. 

Bat  notwithstanding  the  somewhat  poal- 
tlTe  character  of  this  testimony,  we  are  In- 
clined to  the  opinion  that  the  court's  judg- 
ment was  right  on  the  facts.  There  was  no 
attempt  to  prore  the  allegations  in  the  an- 
swers to  the  effect  that  the  signatures  were 
procured  by  misrepresentation  or  deception, 
torther  than  misrepresentation  and  decep- 
tion can  be  inferred  from  the  testimony  re- 
cited. The  tnstmments  are  In  themselves 
strong  witnesses  against  the  appellant's  claim 
that  they  signed  them  without  knowledge  of 
their  character.  The  notes  were  filled  out 
from  standard  printed  forms  in  common  use 
gaterally  throuf^out  the  state.  The  printed 
matter  Is  in  black  ink  upon  a  green  colored 
background,  making  them  unusually  conapic- 
uons.  Xhwe  mre  three  parallel  lines  for 
stgnatores  (m  each  of  the  notes,  all  upon  the 
grem  baduround.  The  dgnatnres  are  upon 
the  upper  line,  the  one  closest  to  the  printed 
matter.  One  of  tite  notes  was  filled  out  with 
a  typewriter  and  the  other  with  a  pen,  and 
iwlttier  bear  any  evidences  of  irregularities 
sndi  as  an  nsiully  found  in  iiutnunents  in- 
sOiatad  in  fraud.  In  the  Ught  of  these  dr- 
CDmstanoea.  It  would  seem  almost  unbelieva- 
ble  that  the  most  unsophisticated  person 
coDld  hare  been  deceived.  And  yet  the  mak- 
ers of  tliese  notes  were  men  of  ripe  and  ma- 
ture experience.  One  of  them  was  a  lawyer 
having  a  practice  extakUng  over  a  period  of 
years,  and  the  other  a  successful  business 
man  in  the  prime  of  Uffc  The  chance  that 
dUier  of  them  could  be  induced  to  sign  any 
form  of  obligation  without  knowledge  of  its 
character  Is  exceedingly  remote,  and  that 
they  could  be  induced  to  sign  a  promissory 
note  of  the  character  of  the  notes  shown  in 
evidence  without  such  knowledge  is  more  so. 
At  any  rate,  the  proofs  that  they  were  decelv* 
ed  must  be  cogent  and  conrlnclng,  and  there 
Is  no-BUcfa  proof  In  the  record  before  ua 

[Z-4]  The  testimony  of  the  appellants  to 
the  effect  that  they  received  no  eomddera- 
tlon  for  the  execution  of  the  notes  is  not,  If 
taken  as  true,  fatal  to  the  validity  of  the 
notes.  They  oouM  be  accommodation  mak- 
ers. By  section  29  of  the  Negotiable  Instru* 
ments  Act,  an  "accommodation  maker"  Is  one 
who  has  signed  the  instrument  as  maker, 
drawee,  acceptor,  or  Indorser,  without  re- 
ceiving value  therefor,  and  for  the  purpose 
of  lending  his  name  to  some  other  person; 
and  every  such  person  Is  declared  by  the 
same  section  to  be  liable  on  the  instrument 
to  a  holder  for  valn^  notwithstanding  such 
holder  at  the  time  of  taking  the  instrument 
knew  him  to  be  only  an  accommodation  mak- 
er. By  section  26,  It  Is  provided  that,  where 
value  has  at  any  time  been  given  for  the  in- 
strument, the  holder  Is  deemed  a  holder  for 
value  In  respect  to  all  parties  who  become 
such  prior  to  that  time.  We  think  therefore, 

•Forothw 


notwithstanding  the  appellants*  contentions 
to  the  contrary,  the  evidence  shows  that 
Mrs.  Thelsz  was  a  holder  of  these  notes  for 
value.  She  accepted  them  as  evidences  of 
an  actual  loan  of  her  money  made  by  Wil- 
cox, and  In  her  subsequent  settlement  with 
Wilcox  credited  them  In  her  account  with 
him  at  their  face  value.  Being  a  holder  for 
value,  she  could,  of  course,  transfer  her  in- 
terests unimpaired  to  the  respondent,  even 
though  the  transfer  be  only  for  the  purposes 
of  collection.  Neg.  Inst  Act,  8|  33,  37,  58; 
State  ex  rel.  Adjustment  Oo.  v.  Superior 
Court,  67  Wash.  355. 121  Pac.  S47. 

It  would  seem,  moreover,  that  the  testi- 
mony of  the  appellants  with  reference  to  the 
execution  of  the  notes  was  hardly  consistent 
If  It  be  true  that  they  have  no  recollection 
of  the  circumstances  surrounding  the  exe- 
cution of  the  notes.  It  would  hardly  seem 
possible  that  they  would  remember  that  they 
signed  them  without  an  understanding  of 
their  character.  On  the  part  of  Sigall,  fur- 
thermore, there  Is  evidence  that  he  had  at 
one  time  a  different  view  of  his  liability  &om 
that  expressed  at  the  trial.  It  was  shown 
that  at  a  time  prior  to  the  commencement  of 
the  action  he  wrote  to  an  attorney  holding 
the  note  for  collection  as  follows: 

"This  will  inform  you  that  I  saw  my  note 
at  the  bank  in  Ta<x)ma  yesterday  and  I  admit 
that  it  is  my  signature,  but  I  could  not  find 
Mr.  Wilcox  to  talk,  the  matter  over.  As  it  is 
so  long  back  and  I  have  to  talk  it  over  with 
Mr.  Wilcox,  as  I  thought  he  had  paid  the  note 
\otxg  ago.  However.-  you  can  assure  Mrs.  Theisz 
my  note  will  be  paid,  If  she  will  give  me  time, 
as  I  have  quite  a  few  documents  like  bm  to 
pay." 

Surely,  he  did  not  have  at  the  time  this 
was  written  the  idea  that  he  had  signed  the 
note  without  an  understanding  of  its  char- 
acter. 

It  18  probable,  and  ve  think  the  evidence 
fairly  Justlfles  the  conclusion,  that  the  notes 
were  signed  ttke  appellanta  as  makers,  as 
an  accommodation  to  T^cox,  vrithout  Oxelr 
receiving  value  therefor,  and  with  the  expec- 
tation and  belief  that  Wtlcox  would  pay  them 
when  due.  But  their  liability  to  the  payee 
Is  none  the  less  becaCdse  df  these  tacts,  and 
the  court  rightly  held  them  as  bound. 

The  Judgment  will  stand  affirmed. 

OBOW,  a  J.,  and  MOUNT,  MAIN,  and 
BIiLIS,  JJ.,  nmcur. 


BAYNES  V.  CITY  OF  SEATTLE. 
(No.  12132.) 
(Supreme  Court  of  Washington.   Dec.  28, 

1.  MUNTOIPAI.  COBPORATIOns  (|  812*)— TOBTS 

—  NoncB  OF  Glaih  —  Statittobt  Requibe- 

IfENT. 

Laws  1909,  p.  181,  requiring  claima  for 
damaires  sounding  in  tort  asainat  a  dty  of  the 
first  class  to  be  presented  in  compliance  with 
the  charter  provisions  of  such  city.  prescriUng 
the  contents  of  the  notice,  and  making  com- 
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ance  with  the  prorlslon*  tiiereof  mandatory, 
reaaonabltt  and  valid. 
[Ed.  Mote.— For  other  caBei,  see  Municipal 
Corporationa.  Cent  Dig.  ||  1096-1707;  Dec 

2.  StatdtuJI  138*)  —  RmxEVCm  to  Out 

Ghabtbb— Vauditt. 

That  act  is  not  contrary  to  Const  art  2, 
i  87,  providing  that  no  act  shall  be  revised  or 
amended  by  mere  reference  to  its  title,  in  that 
it  attempts  to  onbodr  the  ptonaions  of  the 
charter  by  reference  only. 

[EA.  Mote.~For  other  cases,  see  Statutes, 
Cent.  Diff.  H  206,  206 ;  BoeTmg.  {  l3&*j 

S.  Municipal  Gobpoutiohs  d  812*)  —  Di- 

FEOTTTE  STBEEIS  —  MOTICB  OV  CunC— EX- 
CUSE. 

Seattle  Charter,  art  4,  |  29,  requires  claims 
against  the  city  for  dtfmagea  to  be  filed  within 
30  days  after  the  claim  accrued  and  to  be  sworn 
to  by  the  claimant.  Compliance  with  that  pro- 
vision was  made  mandatory  by  Laws  1909,  p. 
181.  A  woman  who  was  injured  as  a  reanlt  of 
a  defect  in  the  street  was  delirious  during  the 
entire  period  of  30  days  after  the  accident  Her 
father  swore  to  a  claim  for  her  injuries  and 
filed  it  with  the  city,  and  after  she  became 
coDBcioDS  she  swore  to  and  filed  another  dalm. 
Held,  that  the  charter  provision  was  not  unrea- 
sonable when  applied  to  such  facts  and,  not 
having  been  complied  wlfb,  there  conld  be  no 
recovery. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  ||  1696-1707;  Dec. 
Dig.  8  812.»J 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Boyd  J.  Tallman,  Judge. 

Action  by  Dora  Haynes  against  the  City 
of  Seattle.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

Geo.  B.  Cole  and  JcAm  Wesley  Dolby,  both 
ct  Seattle,  for  appellant  Jaa.  B.  Bradford 
and  Howard  M.  Flndley,  both  of  Seattle,  for 
re^KHident 

OOSE.  J.  This  Is  an  action  for  damages 
for  personal  injuries  to  the  plaintiff  caused 
by  the  alleged  negligence  of  the  defendant 
Immediately  after  the  jury  was  Impaneled 
and  Hwom  to  try  the  case,  the  defendant  de- 
murred to  the  complaint  ore  tenus,  upon  the 
ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  canse  of  ac- 
tion. The  demurrer  was  sustained,  and, 
the  plaintiff  electing  to  stand  upon  her  com- 
plaint and  declining  to  plead  further,  a  judg- 
ment was  entered  dismissing  the  action. 
This  appeal  followed. 

It  Is  alleged  in  the  complaint  tliat  Crockett 
street.  In  the  respondent  city,  was  open  for 
travel  and  traveled  by  the  public ;  that  there 
was  a  deep  chasm  Id  the  street,  and  there 
were  no  lights  or  barriers  to  Indicate  its 
presence  or  to  warn  the  public  of  the  danger; 
that  on  the  30th  day  of  March,  1913,  about 
midnight,  an  automobile  In  which  the  ap- 
pellant was  riding  as  a  passenger  was  driven 
Into  the  chasm;  and  that  she  sustained  seri- 
oos  and  permanent  injuries.  The  facts  con- 
stituting the  negligence  of  the  city  and  the 
injuries  which  the  appellant  sustained  are 


set  forth  in  the  complaint  with  great  detaiL 
The  complaint  shows  that  the  respondent 
city  was  culpably  n^l^rait 

It  la  alleged  that  the  appelant  was  deliri- 
ous and  mentally  and  physically  incapacitat- 
ed to  transact  business  from  the  time  she 
met  her  Injury  until  the  4th  day  of  June 
following;  that  on  April  26th  her  father 
verified  and  presented  a  claim  for  damages 
In  her  behalf  to  the  dty;  and  tbat  on  the 
5tb  day  of  June,  and  as  soon  as  she  was 
mentally  and  ptq^sicaUy  able  to  do  so,  tibe 
duly  verified  her  claim  for  damages  and  filed 
It  with  the  d^.  Both  dalms  were  reject- 
ed. The  claim  presented  by  the  appellant's 
father  is  snfflcient  upon  Its  fAce  In  every  re- 
spect, except  that  it  was  verified  by  him 
alone.  The  appellant's  claim  complies  with 
the  cmdlflons  of  the  <Aty  charter  except  as  to 
the  time  of  Its  presentation.  SeetloD  29,  art 
4,  of  the  duutw  of  the  respondent  city  pro- 
vides tbat  all  cdalms  for  damages  against  the 
city  must  be  pzestfited  to  the  ci^  coandl 
and  filed  with  the  derk  "within  tUrty  days 
after  the  time  when  sndi  daim  for  damages 
accroed,  •  •  •  and  be  sworn  to  by  the 
dalmant"  Laws  1900,  p.  181,  prorldes  that 
claims  fbr  damages  sounding  in  tort  against 
a  dty  of  the  first  class  shall  be  presented 
to  uid  filed  with  the  dty  derk  or  other 
VtopeT  officer  of  such  dty  "in  comidlanoe 
with  valid  diarter  provisions  of  audi  dty" ; 
that  the  daim  mnst  contain,  'in  addltira 
to  the  valid  requirements  of  svch  d^  char- 
ter  relating  thereto,"  a  statement  of  certain 
facts;  and  that  "the  provisions 'of  this  ad 
shall  be  in  addition  to  sodi  diarter  provi- 
sions, and  such  claims  for  damages,  in  all 
other  respects,  ^11  conform  to  and  comply 
with  sndi  diarter  provisions."  Section  3 
dedares  that  compliance  with  the  provlaims 
of  the  act  Is  mandatory  npon  all  claimants 
presenting  and  filing  dalnu  for  damages. 

[1]  The  first  contention  is  tliat  the  act  Is 
unconstltntlonaL  We  held  to  the  contrary  In 
Cole  V.  Seattle,  64  Wash.  1,  116  Pac.  267, 
S4  L.  B.  A.  (N.  S.)  1166,  Ann.  Cas.  19I3A,  344, 
and  Collins  v.  Spokane,  64  Wash.  153,  116 
Pac.  663,  35  L.  S.  A.  (N.  ».)  840. 

[2]  It  Is  argued  that  the  statute  is  viola- . 
tive  of  section  £7,  art  2,  of  the  Constitution, 
which  provides:  "No  act  eball  ever  be  re* 
vised  or  amended  by  mere  reference  to  its 
title,  but  the  act  revised  or  the  section 
amended  shall  be  set  forth  at  full  length" — 
in  that  it  attempts  to  embody  the  charter 
provisions  of  cities  of  the  first  dass  by  ref- 
erence only.  This  contention  cannot  be  up- 
held. Carstens  v.  De  Setlem,  144  Pac.  934; 
Connor  v.  Seattle,  76  Wash.  87, 135  Pac.  617 ; 
Wolpers  T.  Spokane,  66  Wash.  633,  120  FftC 
113. 

[3]  It  la  ccmtended  that  under  the  fads 
pleaded,  the  provisions  of  the  dty  char- 
ter requiring  a  claim  to  be  filed  within  30 
days  Is  unreasonable,  under  the  mle  an- 
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nonnoed  In  Bom  t.  Spokane  27  Waab.  719,' 
68  Pac:  S86;  Ehiliardt  t.  BeatUe,  88  Waah. 
064,  74  Pae.  SSeT;  Haae  t.  Seattle,  01  Waah. 
174,  OS  Pac.  870^  20  L.  B.  A.  (N.  8.)  98S;  Jonea 
T.  Seatae,  61  Waah.  24B,  98  Fac.  748;  Wura- 
ter  T.  Seattle.  51  Waab.  664,  100  Pac:  143; 
and  BcbeETer  t.  Seattle,  62  Waab.  4k  100  Fac. 
144. 

We  ptdnted  out  In  Benaon  r.  Hodalam,  67 
Waab.  90,  121  Pac.  58,  that  aU  these  cases 
wan  decided  before  tbe  ^mactment  of  the 
lAws  of  1909.  In  Banaom  t.  South  Bend,  76 
Wash.  396,  136  Pac.  365,  In  cooatniing  Lawa 
1009,  p.  627,  which  provide  that  all  <dalnia  fw 
damages  ai^lnat  any  city  or  town  of  the  b&b- 
ond,  third,  or  fonrUi  claaa  must  be  presented 
to  the  dty  or  town  coondl  and  filed  with  the 
dty  or  town  derk  "within  thirty  daya"  after 
tbe  time  when  such  claim  for  damages  ac- 
crued, we  held  that  there  could  be  no  recov- 
ery where  the  claim  waa  not  presented  within 
30  days,  even  If  Uie  physical  and  mental  In-' 
capacity  of  the  plaint  continued  fhioagb 
tlie  entire  period  fixed  by  the  atatate  for  Us 
presentation.  Tbg  same  principle  was  ennn- 
ciated  In  Benson  t.  Seattle,  78  Wash.  541, 139 
Pac:  601,  and  HallV.  Spokane,  70  Wash.  803, 
140  Pac.  S48.  In  tbe  last  two  cases,  bow< 
ever,  plaintUTa  Incapacity  did  not  run 
through  the  entire  period  of  Ume.  In  Dnr* 
bam  T.  Spokane,  27  Wash.  615,  68  Pac.  883, 
It  was  said  that  charter  and  statntory  pro- 
Tisdona  in  respect  to  the  reasonableness  of 
the-  requirements  touching  tbe  presentation 
of  tbe  claims  for  torts  against  a  municipality 
are  upon  tbe  same  plane  It  would  seem  Il- 
logical to  bold  that  tbe  SO^y  limitation 
period  is  conclusive  upon  the  courts  in  the 
smaller  cities  and  towns  and  that  the  same 
limitation  is  unreasonable  in  cities  of  the 
first  class  because  depending  upon  a  char* 
ter  provision.  We  have  held  that,  the  Leg- 
Islatore  having  spoken  In  respect  to  smaller 
dtles  and  towns,  tbe  question  of  reasonable- 
ness or  unreasonableness  Is  foreclosed.  The 
statute  establishes  the  public  policy  of  tbe 
atate,  and  tbe  same  dignity  must  be  accorded 
to  charter  provisions  with  a  like  period  of 
limitation  In  dtles  of  the  first  class.  In 
Bansom  v.  South  Bend,  after  referring  to  tbe 
rule  announced  in  Bom  v.  Spokane  and  Bhr- 
hardt  V.  Seattle,  we  said: 

*7he  appellant  invites  us  to  apply  this  rule 
of  interpretation  to  the  statute.  This  we  can- 
not  do  without  trenching  upon  powers  vested 
exclusively  In  a  co-ordinate  branch  of  the  Rtatc 
government.  When  the  lawmaking  branch  of 
ue  goverament  has  spoken,  the  courts  may  in* 
terpret,  but  cannot  add  to  or  take  from,  the 
clear  and  nnamblcnons  meaning  of  the  law. 
To  do  so  would  be  l^datlon  rather  than  inter- 
fetation.  The  policy,  ezpedieocy,  and  wisdom 
of  a  statute  are  legialanve  and  not  Judicial 
qutstioBS." 

Tbe  claim  presented  by  the  father  did  not 
comply  with  the  provlstons  of  tbe  dty  char- 
ter, because  it  was  not  "sworn  to  by  the 
claimant"  In  Cole  r.  Seattle  we  held  that 
tbla  danae  was  reasonable,  and  Oiat  It  was 


an  "eameat  of  that  good  faith  which  the 
dty  has  a  rlg^t  to  demand." 
•Sm  Jndcment  is  afllrmed. 

CBOW,  G.  J.,  and  OHADWIGK,  MOBBIS, 
and  PABKER,  JJ.,  concur. 


DONOFBtO  et  aL  v.  WATSON  BBOSL 
(No.  12045.) 

(Supreme  Court  of  Washington.  Dec  28, 1914.> 

1.  TBOVBB  ANO  CONVBBSION  <i  16*)— BlOHT 

TO  Sus—OwNEEsnip  or  Feopibtt. 

Wbere  the  owner  of  horses  agreed  with  the 
sureties  on  an  appeal  bond,  in  an  action  to  fore- 
close a  mortgage  against  the  horses,  that  if  the 
sureties  had  to  pay  the  judgment,  they  should 
become  the  owners  of  the  horses,  and  after  the 
sureties  had  paid  tbe  judgment  the  owners  au- 
thorized them  to  take  possession  of  tbe  horses 
as  owners,  the  sureties  were  owners,  and  not 
mere  mortngees,  and  were  entitled  to  sue  for 
the  converuon  of  the  horses. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  i}  119-147 ;  Dec.  Dig.  1 
16.  •] 

2.  Tbovxb  Ann  Convbbsion  (S  9*)— Dbtbit- 
TiON  OF  Pbopebtt— Demand  and  KsrusAL. 

The  refusal  by  one  with  whom  horses  had 
been  left  for  keeping  by  a  former  owner,  to  de- 
liver them  on  demand  of  the  new  owner  for  the 
stated  reason  that  the  horses  bad  been  sold,  is  a 
conversion  of  the  horses. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  $8  58-83;  Dec  Dig. 
S  9.*] 

3.  AnIMJXS  ({  26*)— AOISTHXNT— LiXN. 

One  with  whom  horses  had  been  left  pend- 
ing litigation,  under  an  agreement  that  he  would 
keep  tnem  for  their  use  without  cost  and  re- 
delfver  them  at  any  time  upon  demand,  Is  not 
entitled  to  an  agister's  lien. 

[E:d._  Note.— For  other  case^  see  Animals, 
Cent  Dig.  H  64-69 ;  Dec  Dig/|  2e.*3 

Department  2.  Appeal  from  Superior 
Court  King  County;  John  E.  Humphries, 
Judge. 

Action  by  James  Dono&lo  and  othera 
against  Watson  Bros.  Judgment  for  the 
plalntltts,  and  defendants  appeaL  Affirmed. 

Walter  B.  Allen,  of  Seattle,  for  appellants. 
Morris  B.  Sachs,  of  Seattle,  for  respondenta. 

MOUNT,  J.  This  actton  was  bronebt  bj 
tbe  plalntifrs  against  the  defendants  to  re- 
cover damages  upon  an  alleged  conversion 
<Hf  a  team  of  horsesL  The  caae  was  tried  to 
the  court  without  a  Jury.  A  judgment  was 
entered  in  fovor  of  the  plaintiffs  for  the 
sum  of  $500,  bdng  the  value  of  the  horses 
at  tbe  tlm^  of  the  oonveralon,  as  found  by 
tbe  court    Tbe  defendants  have  appealed. 

The  facts  as  shown  by  tbe  evidence  and 
as  found  by  the  court  are  briefly  these:  In 
June,  1911,  Nardone  Bros,  were  the  owners 
<3t  the  horses  in  questicm.  At  that  time  the 
owners  executed  a  chattel  mortgage  upon 
these  horses,  together  with  other  property, 
in  favor  of  one  lyAmbroslf^  as  security  for 
the  payment  of  91,200.  This  mortgage  was 
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daly  recorded.  Thereafter,  Nardone  Bros, 
being  In  default,  tbe  mortgagee  bron^t  an 
actl<m  In  the  enperior  court  for  King  coon^ 
ty  to  foreclose  the  mor^;age.  A  receiver  waa 
apEK^ted  and  took  poBBeoskm  of  tbe  pto^ 
erty  In  that  action.  After  tbe  appointment 
of  a  receiver,  tbe  ownen  anbatltated  a  bond 
for  the  property  and  took  possession  of  the 
horses  and  other  pnwerly.  The  plalntUfa 
in  this  action  became  sureties  vpon  that 
bond.  A  Judgment  waa  entered  In  that  case 
foreclofllng  the  mortgage.  An  appeal  was 
prosecuted  ftom  that  Judgment  to  this  court 
When  the  appeal  was  prosecuted,  these 
plaintiffs  became  sureties  upon  the  appeal 
and  supersedeas  bond.  At  the  time  this 
bond  waa  given.  It  was  agreed  between  tiie 
owner  of  tbe  horses  and  tlie  sureties  nvoa 
the  appeal  and  supersedeas  bond  that,  Ip 
case  the  Judgm»it  was  aflOrmed  and  the 
sureties  were  required  to  pay  the  Judgmoit, 
they  should  become  the  owners  of  the  horses 
and  other  property.  The  Judgment  was 
thereafter  affirmed  In  72  Wash.  172,  129  Pac. 
1092,  and  tbese  respondoits  paid  the  amount 
of  the  Judgment,  which  was  $1316.25. 
Thereupon  Nardone  Bros,  authorised  the  re- 
spondents to  take  possessltm  of  the  horses 
as  owners.  Pending  that  litigation  tbe  Nar- 
dones  took  this  team  of  horses  to  the  appel- 
lants In  this  case,  Watson  Bros.,  and  au- 
thorised them  to  keep  the  horses  at  their 
stable.  The'  testimony  on  behalf  of  the  re- 
spondents In  this  action  shows  that,  at  the 
time  the  appelluits,  Watson  Bros.,  took  the 
hOTses  into  their  possession,  tbey  agreed  to 
use  the  horses  for  their  keep,  and  that  if 
the  appellants  in  the  foreclosure  suit  should 
be  successful,  in  that  event  tbey  should  re- 
tain the  horses  as  security  for  a  debt  owing 
by  tbe  Naidones  to  Watson  Bros;  but  in 
ease  the  Mardones  upon  the  appeal  should 
not  be  soccessful,  they  should  d^ver  the 
horses  to  the  Nardones,  or  In  satlstActiai 
of  the  foreclosure  Judgment  After  the  re- 
QKindents  In  this  case  bad  paid  the  Judg- 
ment  in  foreclosure,  they  demanded  the  team 
ot  horses  from  the  app^lants,  Wataon  Bros., 
who  refused  to  deliver  the  horses.  The  evi- 
dence tends  to  show  that  when  the  Nardones 
demanded  the  horses  on  belialf  (tf  the  re- 
spondents, the  appellants  made  the  statement 
that  the  horses  had  been  sold  and  could  not 
be  delivered.  This  testimony  was  disputed 
by  Watson  Bros.,  who  claimed  an  agister's 
lien  upon  tbe  horses  for  the  sum  of  $230. 

[1]  The  appellants  make  several  assigu- 
ments  of  error,  to  the  effect:  First,  that 
under  tbe  pleadii^  the  respondents  were 
not  authorized  to  maintain  tbe  action,  for 
the  reason  that  tbey  are  in  effect  mortgagees, 
and  are  therefore  not  entitled  to  the  pos- 
session. It  is  no  donbt  trae  that  If  the  re- 
spoudents  were  mere  mortgagees,  they  would 
not  be  entitled  to  possessloD  until  after  fore- 
closure and  purdiase  by  tbem.  But  the 
focts  in  this  case  show  that  they  are  own- 
ers, and  entitled  to  possession  of  the  prop* 


'erty  because  the  il|^t  oi  poneaslon  was  au- 
thorised by  tbB  owners,  the  Iterdkmes,  after 
the  payment  of  the  Judgment  in  forecioeure. 
It  is  lOaln,  tberefwe,  ttiat  fhae  Is  no  merit 
in  the  point  that  ttiey  are  merely  mort- 
gagees. 

It  is  next  argued  that  Oib  evidence  at 
value  of  tbe  horses  in  October,  1912,  was  not 
pnqper.  As  we  read  the  evidence  we  Uilhk 
It  shorn  omclusiTely  fliat  the  value  ot  the 
horses  was  fixed  at  tlie  time  of  the  cmver* 
slon  by  tbe  defendants.  It  is  true  tbere  was 
some  evidence  which  showed  that  at  the 
time  the  Nardimes  purduund  the  horses, 
th^  wen  at  a  certidn  ralue.  At  the'  time 
th^  placed  the  horses  with  (he  defendants 
they  were  of  a  certain  stated  valua  And 
there  is  also  evidence  that  they  were  of 
tiiat  nine  at  the  time  the  demand  was  nude 
tot  the  return  ot  tlie  lUHses.  This  Is  dear^ 
ly  within  the  rule  as  stated  In  Armour  v. 
Selzas,  141  Pac  808. 

[2]  It  Is  next  argued  that  no  conversUm 
was  proven.  If  the  testimony  of  Che  plaln- 
tUb  and  ot  the  Nardones  and  other  witnesses 
la  of  any  wdght,  tills  uslgnment  Is  entirely 
without  force,  because  li  was  shown  that; 
when  the  Nardones  demanded  the  return  of 
the  horses,  this  demand  was  refused,  fOr  tba 
reastm  that  tlie  horses  had  been  sold.  Tills 
was  clearly  a  conversion. 

It  is  next  argued  tliat  the  respondmts 
have  never  had  possession,  nor  the  right  ot 
possession,  and  therefore  cannot  maintain 
the  action.  Of  course  these  were  questions 
of  fiict  And,  according  to  the  statonent  we 
have  heretc^re  made,  it  Is  clear  that  the 
respondents,  at  ttie  time  tbey  made  tbe  de- 
mand, were  entitled  to  possession  ot  the 
property,  because  the  ownership  and  right 
of  possession  had  been  transferred  to  them 
by  the  former  owners.  If  there  waa  no 
liglster's  Hen  upon  the  proper^,  the  owners 
were  entitled  to  pooeo salon. 

[3]  It  Is  next  argued  by  the  appellants 
that  they  are  entitled  to  an  agister's  lien 
prior  to  the  mortgage.  Assuming  that,  un- 
der the  statute,  tbe  appAUants  might  have 
aoaulred  an  agister's  lien  pricv  to  the  mort- 
gage, which  we  do  not  decide  it  is  plain 
tmn  the  evldenoe  in  tho  case  ttiat  tlie  de* 
fendants  .are  entitled  to  no  agister's  lien, 
by  reason  of  a  special  contract  relating  to 
tlie  horses.  Aif  we  have  stated  above,  it 
was  shown,  we  think,  by  a  preponderance 
of  tbe  evidence,  that  at  the  time  tbe  pos- 
session of  the  horses  was  obtained  by  the 
appellants,  they  agreed  that  tbey  would  keep 
the  horses  for  their  use  without  cost,  and 
redeliver  tbe  horses  at  any  time  upon  de- 
mand. They,  therefore,  had  no  valid  claim 
for  feeding  tbe  horses,  and  had  no  agister's 
lien. 

We  find  no  error  In  the  record.  The  Judg- 
ment is  affirmed. 

CROW,  C.  J.,  and  MAIN,  FULLBBTON. 
and  SLLIS,  JJ.,  concur. 
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MAXWELL  et  aL  T.  DIHOND  et  aL 

(No.  12021.) 

(Snpreme  Court  of  Washington.    Dec  28, 
1914.) 

1.  Appeal  and  Ebbob  (S  1080*)— Habulbss 

BBBOB— PUADIHO. 

Under  Rem.  &  BaL  Code,  I  SOT,  reQniring 
the  Supreme  Ooart  to  disresard  errors  not  af- 
fecting the  substantial  rights  of  the  complaining 
party,  the  failure  of  a  complainant  in  the  usuaJ 
fwm  lor  the  convendon  of  vheat  to  plead  a 
title  acquired  by  tmtopyel  and  ratification  and 
the  ultimate  facts  relied  upon  to  coostitute  rati- 
fication end  estoppel*  though  the  action  was 
tried  on  that  theory  on  the  merita,  was  not  re- 
Tenibl«  enor,  in  the  abaenee  of  any  claim  of 
■nrprise  or  (u  any  appUcation  for  a  continu- 
ance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4075-4088;  Dec.  Dig.  i 
1038;*] 

2.  LAlfDLOBD  AND  TENANT  (S  2S2*)  —  LAND* 

lABD's  TnxB  TO  Chop— Sale  by  Tenant- 
Question  FOB  JUBT. 

In  an  acUon  for  damages  for  the  alleged 
cooTeralon  of  a  crop  of  wheat  which  plaintiff 
had  bought  from  defendant's  lessee,  tried  by 
plaintiff  upon  the  theoir  of  defendant's  ratifica- 
tion and  estoppel,  evidence  held  to  make  such 
ratification  and  estoppel  questions  for  the  jury 
and  to  warrant  a  verdict  for  plalntltt. 

[Ed.  Note.— For  other  coses,  see  I<andlord  and 
Tenant,  Cent  Dig.  U  1002.  1022-1026.  102»; 
Dec  Dig.  I  262.«] 

3.  Estoppel  ({  52*)  —  "Estoppel  in  Pais"  — 
Gbounds. 

The  basis  of  all  "estoppel  in  pals"  is  that 
tbere  is  one  innocent  party  and  one  negligent 
party,  and  that,  when  the  innocent  party  haa 
been  induced  to  surrender  a  valuable  right  or 
to  change  his  position  to  his  prejudice,  relying 
<ni  the  acts  or  representations  of  the  ne«ligrat 
or  wrongdoing  party,  tba  latter  cannot  aaaort 
tbe  ftilsity  of  the  act  to  hia  own  advantage  and 
to  the  prejudice  of  the  former. 

TEd.  Note.— For  other  cases,  see  Estoppel 
Cent  Dig.  fl  121-120,  127;  Dec.  Dig.  |  52.* 

For  otb»  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Estoppel  in  Pais.] 

4.  IiANDI.OBD  AND  TENANT   (|  264*)  —  TEN- 
ANT'S SAI.E  OF  Cbop— Estoppsi^Bilbncb. 

Where  defendants,  in  an  action  for  conver- 
sion of  a  crop  of  wheat,  knew  tliat  plaintiff  had 
booght  their  tenant's  interest  in  the  crop  with- 
oat  tbdr  consent  aa  raQolred  by  tbs  lease,  and 
waa  Intending  to  cnltlTate  it.  It  was  their  duty 
to  apeak  and  assert  their  claim,  and  their  silence 
vontd  warrant  an  inference  of  ratification  or 
estoppel,  as,  when  siteDoe  beccnnea  a  fraud,  it 
will  operate  as  an  eatoppeL 

[Ed.  Note.— For  other  eaaas,  see  Ijandlord  and 
T^ant  Cent.  Dig.  ||  15671084-1044;  Dec! 
Di«.  I  254.*] 

5.  -  Landlobd  and  Tenant  d  252*)— Tenant's 
Bale  or  Cbop— Estoppel— Evidence. 

In  an  action  for  damages  for  the  conver- 
alon  a  crop  wheat  wbidi  plaintiff  bad  pur- 
chased from  a  tenant  of  defendant,  witboat  de- 
fendant's consent,  as  required  by  the  lease,  evi- 
dence that  plaiotiff  had  thereafter  harrowed  the 
wbwC  and  so  informed  defendant.  AeM  admia' 
sible  to  show  his  good  £aitii  and  defendant's 
knowledge, 

[Ed.  Note.— For  other  caaea,  see  Landlord  and 
Tenant,  Cent.  Dig.  H  1002,  1022-1026,  1028 ; 
Dec.  Dig.  I  252.*] 

Department  1.    Appeal  fr<Hn  Snperlor 

Court,  Grant  County;  H.  S.  Steiner,  Judge. 


Action  by  F.  W.  Mazwdl  and  others 
against  A.  R.  Dlmond  and  others.  Judgment 
for  plalntUta,  and  defendants  ai^eaL  AI- 

firmed. 

Danl^  T.  Gross,  of  Ephrata,  and  W.  B. 
Southard,  of  Wilson  Oeek,  for  apj>ellant8. 
Boyd  P.  Doty  and  C  O.  JiefCers.  both  of 
Ephrata,  for  respondents. 


GOSE,  J.  The  facts  are  these:  On  the 
28tb  day  of  February,  1911,  the  appellants 
entered  into  a  written  contract  with  one 
Meyers  by  which  they  leased  to  blm  certain 
land  in  Grant  county.  A  portion  of  the  land 
was  leased  for  one  year,  and  the  remainder 
for  two  years.  The  lease  was  duly  filed  for 
record  in  March  foUowlng.  The  lease  pro- 
vides that  the  lessee  shall  not  assign  the  lease 
or  sublet  the  leased  premises  without  the 
written  consent  of  the  lessors.  It  further  pro- 
vides that  the  title  to  all  the  products  of  the 
land  shall  be  and  remain  in  the  lessors  until 
they  have  received  their  rent — viz.,  one-third 
of  the  crop  at  the  machine  In  sacks  furnished 
by  them— and  that  the  lessee  shall  not  dis- 
pose of  any  part  of  the  crop  to  the  prejudice 
of  the  lessors.  The  lessee  fallowed  150  acres 
of  the  leased  land  which  fell  within  the 
two-year  clause  In  1911.  sowed  it  to  wheat  In 
September,  and  on  the  24tb  day  of  February. 
1912,  caused  his  interest  in  the  growing  crop 
to  be  sold  at  public  sale  to  the  xe^ondents, 
who  paid  at  the  rate  of  $2.96  pa  acre.  The 
attempted  sale  was  made  without  the  knowl- 
edge or  consent  of  the  lessors. 

The  appeal  presents  three  principal  ques- 
tions: (1)  A  question  of  pleading  and  prac- 
tice ;  (2)  the  efCect  of  the  sale  of  a  growing 
crop  under  the  provisloDB  of  the  lease;  and 
(8)  the  suffidebcy  of  the  evidence  to  support 
the  verdict. 

[1  ]  At  the  T^ose  of  the  respondents'  open- 
ing statement  to  the  Jury  the  appellants' 
counsel  moved  the  court  to  require  the  re- 
spondents to  elect  wbetber  ther  woidd  predi- 
cate title  npc»i  tiie  purdiase  at  public  sale 
or  whether  th^  would  rely  upon  title  by  es- 
toppel. This  motl(m  was  doiled.  The  case 
was  tried  by  tits  respondents  upon  the  theory 
of  ratiflcaUcm  and  estoppeL  It  is  now  con- 
tended that  the  complaint  is  Insnfflclent,  In 
that  It  does  not  plead  a  tiOe  acquired  In 
either  of  these  ways.  It  Is  alleged  In  the  com- 
plaint that  reavondents  were  the  owners,  and 
entitled  to  immediate  poaBesslon  and  control, 
of  the  wlieat;  describing  the  land  uptm  which 
It  grew,  the  quantity  threshed,  and  value  per 
bushel,  and  alleging  further  that  at  a  time 
stated  tbe  appellants,  then  b^g  In  posses- 
sion of  the  wheat,  converted  and  disposed  of 
it  to  tbelr  own  use  and  bmeflt,  to  respond- 
ents' damage  in  the  sum  stated.  In  Short, 
the  complaint  Is  In  the  usual  form  of  a  com- 
plaint in  an  acticHi  of  conversion.  It  Is  ear- 
nestly contended  that  the  respondents  should 
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have  alleged  the  ultimate  facta  upon  which 
they  relied  aa  conaUtntliig  ratlflcatlon  and 
eatopi>eL  This  question  we  need  not  decide. 
The  appellants  were  apprised  ot  the  course 
the  case  wovld  take  at  the  commencement 
of  the  triaL  They  made  no  claim  of  surprise 
or  unreadiness  to  meet  the  issues,  and  after 
the  respondents  had  rested  their  case  they 
offered  evidence  tending  to  rehut  the  theory 
of  ratification  and  estoppeL  The  statute  re* 
quires  us  to  disregard  all  errors  which  do  not 
affect  the  substantial  rights  of  the  complain- 
ing party.  Bem.  &  BaL  Code.  !  307;  Wins- 
ton T.  Terrace,  78  Wash.  146,  138  Paa  673. 
Inasmuch  as  there  was  no  dalm  of  surprise 
and  no  application  for  a  continuance,  and 
the  case  was  tried  upon  the  merits,  the  error, 
if  any,  la  without  prejudice. 

It  is  next  contended  that,  under  the  terms 
of  the  lease,  the  lessee  had  no  anthority  to 
sell  the  crop  without  the  consent  of  the  ap- 
pellants, which,  it  is  conceded,  was  not  given 
at  the  time  of  the  sale.  Inasmudi  as  the 
court  BO  instructed  the  Jury,  this  question 
need  not  be  further  considered. 

[2]  The  diief  contention  upon  the  merits  Is 
that  the  evidence  does  not  support  the  ver- 
mct  It  is  admitted  that,  shortiy  after  the 
pretended  sate  ot  the  growing  crop,  Meyers 
1^  the  leased  prmnlses  and  did  not  return. 
The  appellante  claim  that  they  re-entered 
and  repossessed  themselves  of  the  premises 
on  the  23d  day  of  April,  1912.  They  harTes^ 
ed  the  crop  in  July  following.  tJpon  the  other 
side  of  the  case  the  respondent  Maxwell  tes- 
Ofled  that  the  respondents  bought  Meyers' 
interest  In  the  growing  crop  upon  160  acres 
of  the  leased  jnemlses,  on  the  24tb  day  of 
rebrnary,  1912;  that  th^  paid  $2.95  per 
aore,  and  gave  a  note  for  the  purchase  price; 
that  they  hanowed  all  of  the  wheat  the  latter 
part  of  March;  that  the  respondents  again 
vreat  upon  the  land  about  the  20th  day  of 
April ;  t^at  the  respondent  Maxwell  then  told 
the  appellants  that  they  "had  bought  Charley 
Meyers'  wheat,  and  they  said,  'Tes;"*  that 
"we  talked  about  the  crop,  and  I  asked  them 
[the  appellants]  if  they  thought  that  winter 
wheat  up  there  would  make  anything,  and 
tiiat  Abe  [meaning  the  a)n>ellant  A.  B.  Dl- 
mond]  says,  *WeU,  it  didn't  look  like  there  is 
anything  there;  pretty  thin.*  So  we  went 
on  up  and  left  there  [meaning  the  bam  where 
the  conversatlfm  occurred]  and  went  up  on 
tbe  wheat  and  put  out  the  poisoned  wheat" 
He  further  testified  that  he  told  the  ap- 
pellants that  he  had  harrowed  the  wheat 
He  further  testified  that  the  respondents 
were  next  there  ahouQ  May  20th;  that 
they  harrowed  between  60  and  60  acres  of 
the  wheat  at  that  time;  that  the  har^ 
rows  pulled  ont  some  of  the  wheat,  so  that 
they  concluded  that  it  would  be  best  to 
dlscotttlnne  the  harrowli^  at  that  time; 
that  he  then  had  a  conversation  with  Hugh 
Dlmond  in  which  he  (Maxwell)  told  Di- 
mond  ttiat  he  believed  he  would  quit  bar^ 


rowing,  because  the  harrows  were  pulling 
out  the  wheat;  and  that  Dlmimd  said,  "  *U 
it  has  got  a  good  molch  on  it,  it  does  not 
need  any  harrowing  any  mwe.'  So  I  told  him 
it  had,  and  so  we  quit  harrowing  and  went 
hornet"  Tbe  witness  said  that  the  respoid- 
ents  were  next  there  about  the  23d  day  of 
May;  that  they  put  squirrel  poison  over  the 
entire  tract  and  pulled  some  weeds  and  fixed 
a  little  fence;  that  the  appellante  thai  called 
them  down  to  their  house,  which  waa  near 
by,  and  fOT  the  first  time  asserted  owner- 
ship to  all  the  wheat,  and  said  to  them  that 
they  Intended  to  hcHA  it.  This  information 
was  given  1^  the  appellants,  the  lespmdente 
say.  Immediately  after  a  heavy  rain.  The 
wheat  was  then  heading,  and,  according  to 
the  testimony  of  oae  of  the  rei^pondenta,  Ite 
condltlrai  was  such  that  it  waa  "bound  to  be 
a  bumper  cn^."  At  this  stage  of  the  case 
the  court,  upon  tbe  motion  of  the  app^ants* 
counsel,  struck  the  evidence  as  to  the  har- 
rowing done  in  March.  After  this  testimony 
was  stricken,  the  appellants'  counsel,  upon 
the  cross-examination  of  a  witness,  derelop* 
ed  the  fact  that  the  respondents  had  harrow- 
ed the  entire  crop  during  Qie  mrath  ot  March. 
This  fact  was  shown  later  by  the  testimony 
of  <me  ot  the  respondents,  whldi  was  not 
stilckra.  One  of  the,  re^ondents  testified 
that  at  the  time  th^  harrowed  the  50  or  6& 
acres  of  wheat,  and  at  the  time  they  put  out 
the  squirrel  poison,  the  appellante  were  upon 
the  adjoining  tract,  and  that,  "I  could  not  say 
that  th^  saw  me ;  no.  They  could  not  very 
well  help  it"  At  the  time  this  harrowing 
was  done  the  appellante  were  living  in  a 
bouse  about  a  quarter  of  a  mUe  distent  from 
the  land  upm  which  the  respondents  were 
woridng,  and  were  working  upon  adjt^lng 
land.  The  topography  of  the  country  was 
such  that  we  think  the  Jury  was  warranted 
in  drawing  the  infoence  that  the  appellante 
did  see  the  reqiondente  at  the  time  they 
were  harrowing,  putting  out  p<^n,  pulling 
weeds,  and  fixing  the  fence. 

At  the  close  of  tbe  respond^te'  testimony 
the  appellante'  challenge  to  the  BUffldaicy  of 
the  evidence  waa  denied.  The  app^nt  A. 
B.  Dlmond  testified  that  the  auctioneer  told 
him  the  latter  part  ot  Mandi  that  he  had 
sold  the  wheat;  that  he  told  him,  "I  guessed 
he  was  mistaken;  •  •  •  that  there  was 
a  lease;  that  the  lease  said  that  it  could  not 
be  assigned  nor  disposed  of  without  written 
consent"  The  appellante  In  the  main  de- 
nied the  conversations  to  which  ttie  req>ond> 
ents  testified. 

Upon  these  facte  we  think  the  court  was 
warranted  in  denying  the  aiH^d'ants'  chal- 
lenge and  submitting  the  case  to  the  Jury. 
Bowe  V.  James.  71  Wash.  267,  128  Paa  639 ; 
Carruthers  v.  Whitney,  66  Wash.  827,  105 
Pat  831,  134  Am.  St.  Rep.  1114. 

[3]  In  Bowe  v.  James  we  said: 

"The  basis  of  all  estoppel  in  pals  Is  that  there 
ia  one  Innocent  party  and  one  negUgmt  or 
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WToncdoiiir  paxtj,  and  the  doctrine  meaiu  that, 
when  ths  ionocent  p&tty  has  been  Induced  to 
nurendeT  a  valuable  right  or  to  change  hia  poai- 
tioQ  to  hiB  prejudice,  relying  upon  the  actB  or 
tepreaentatlona  of  the  neelisent  or  wrongdoing 
party,  then  the  latter  viu  not  be  beard  to  as- 
sert  the  falsitr  of  his  acts  or  repremntatlona  to 
the  prejudice  of  the  former." 

In  Garrnthers  t.  Wbltney.  Judge  Dunbar, 
qteaklng  for  the  ooort,  said: 

"The  well-anderBtood  Idea  of  equitable  eatop- 
pel  is  thaL  where  a  person  wrongfully  or  negli- 
gently by  hia  acts  or  representations  causes  an- 
other who  has  a  right  to  rely  upon  audi  acta 
or  representations  to  change  his  condition  for 
the  worse,  the  party  maldng  such  representa- 
tions shall  not  be  allowed  to  plead  their  falsity 
for  his  own  advantage." 

[4,  i]  The  testlmoDy  as  to  the  harrowtug 
done  In  March  was  admissible  upon  two 
gronnda:  (a)  To  show  that  the  respondents 
were  acting  in  good  faith;  and  (b)  because  of 
the  teetimony  of  the  respondent  Maxwell  to 
the  effect  that  he  told  the  api>ellaiits  in  the 
first  oHiTeEsatlon  he  had  with  them  that  he 
had  harrowed  the  wheat  The  Jury  evid^t- 
ly  believed  this  teedinony.  When  silence  be- 
comes a  fraud,  it  will  operate  as  an  estopp^ 
When  file  appellants  found  that  the  respond- 
eats  had  bou^t  Meyers'  interest  in  the  crop 
ajid  bad  harrowed  the  wheat*  and  were  in- 
tending to  again  harrow  It  and  do  whatever 
was  necessary  to  contribute  to  its  pn^jter 
Ecowtb  and  maturity*  it  became  their  bound- 
en  dnty  to  speak,  and  their  silence  in  the 
face  of  the  facta  at^»d  was  of  such  a  char- 
acter as  to  warrant  the  jury  In  inCiBrring  rat- 
iflcatiUm  or  estoftpeL  It  was  upCHi  this  theory 
that  the  court  submitted  the  case  ta  the  Ju^. 
He  instmcted  the  Jury  that*  undw  the  tarns 
of  the  leas^  Meyers  had  no  right  to  sell  his 
interest  in  the  growing  crop;  that  if  he  did 
s^  It  and  left  the  leased  land  without  any 
Intoitlon  of  rebunlng;  tbe  attempted  sale 
and  departure  from  the  land  operated  as  an 
abandonmoit  of  the  lease;  that  the  respond- 
ents acquired  "no  rights  from  the  mere  tact 
<rf  purchase,  "unless  the  attonpted  sale  was 
subsequently  ratified  or  acquiesced  In  by  the 
Dimonds,  or  unless  their  subsequent  words, 
acts,  or  conduct  were  such  as  to  legally  estop 
them  from  now  claiming  that  they  did  not 
raUQr  or  acquiesce  In  such  attempted  sale." 
The  court  further  instructed  the  Jury  that,  if 
they  should  find  from  the  evid^ce  that  the 
respondents  bonght  Meyers*  interest  In  the 
growing  crop  and  paid  a  valuable  considera- 
tion therefor,  and  thereafter  claimed  it  as 
their  own,  and  these  facts  came  to  the  knowl- 
edge of  the  appellants,  and  they  by  their  con- 
versation or  conduct  led  the  respondents  to 
believe  that  they  consented  to  the  sale  or  rat- 
ified it,  and  that,  relying  mi  each  belief,  the 
respondents  thereafter  expended  work  and 
labor  upon  the  crop,  their  verdict  should  be 
for  the  respondmts  for  the  sum  which  the 
parties  bad  stipulated  was  the  net  value  of 
the  wheat 


No  wror  Is  assigned  to  tbe  instructions, 
and  we  think  the  evidence  warranted  the  Ter* 

diet 

The  Judgmoit  is  affirmed. 

CROW,  C.  J.,  and  MOREtIS,  PABEBB^  and 
GHADWICE,  JJ.,  concur. 


BENJAMIN  T.  BBNST  et  aL    (No.  12175.) 

(Supreme  Court  of  Washington.   Dec.  28, 1914.) 

1.  Appeal  and  Eeroe  (8  411*)  —  Noticb  ob" 
apreal— suteicienct. 

Under  the  express  proTision  of  Rem.  &  Bal. 
Code,  i  1718,  notice  of  appeal  given  in  open 
court  at  the  time  of  the  rendition  of  the  judg- 
ment was  sufBcient 

[EA.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Gent  Dig.  |  2100;  Dec.  Dig.  fill.*] 

2.  Pleading  (i  406*)— Demtjebeb— Waivbb. 

Under  Rem.  &  Bal.  Code,  i  263,  providing 
that  tbe  objection  that  a  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  can  be  taken  at  any  time  either  in  the 
superior  or  the  Supreme  Couit,  sncb  objection 
is  not  waived  by  the  filing  of  an  answer. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  If  1355-1359,  1861-1866,  135^- 
1874,  1386;  Dec.  Dig.  f  406.*] 

8.  Appeal  and  Ebbob  (S  644*)— Bill  of  Bz- 
cEPTioHs— NscEsaiTr. 

On  an  appeal  based  upop  the  Insuffidsnor 
of  the  complaint,  a  statement  of  facts  is  not 

required. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  »  2412^416.  2417-2420, 
242^^3420,  242S,  2478,  2479;  bee.  Dig.  i 
644.  •] 

4.  QuiETina  Title  (1 19*>— Adtebse  Claims— 
Pboceedings— Statute. 

Under  Rem.  &  BaL  Code,  f  199,  providing 
that  one  having  In  hia  possession  property  or 
money,  or  bein^  indebted,  may  coomience  an  ac- 
tion to  determine  adverse  claints,  a  defendant 
who  Buffered  judgment,  and  who,  after  the  judg- 
ment had  been  assigned,  suffered  a  default  judg- 
ment as  gamisliee  in  a  suit  by  a  third  party 
against  his  judt^ent  creditor,  had  no  action  to 
determine  to  wmch  party  tbe  Judgment  was  pay- 
able; his  remedy,  in  case  judgment  was  obtain- 
ed by  fraud  practiced  against  nim  or  on  account 
of  unaToidaSie  casualty  or  misfortune  prevent- 
ing him  from  defending  the  action,  being  a 
proceeding  under  Rem.  ft  BaU  God^  H  464, 
467,  to  set  the  Judgment  aside  upon  those 
grounds. 

[Ed.  Notft^For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  I  48;  Dec.  Dig.  1  19.*] 

5.  Judgment  Q  848*)— Assiqnuent— Talid- 

ITT. 

An  assignment  of  a  judgment  made  without 
notice  to  the  judgment  debtor  was  void. 

[Ed.  Note,~For  other  eases,  see  Judgment 
Cent  Dig.  g8  1666-1553;  Dec  Dig.  S  848.*] 

Department  2.  Appeal  from  Superior 
Court  King  County;  Kenneth  Mackintosh, 

Judge. 

Action  by  E,  W.  Benjamin  against  A.  B. 
Ernst  Judgment  for  plaintiff,  and  after  ac- 
tion by  the  International  Mercantile  ft  Bond 
Company  against  Benjamin,  in  which  Ernst 
was  a  garnishee  and  suffered  a  default  Judg- 
ment he  brought  application  to  determine 
the  party  to  whom  to  pay  the  judgment 
From  a  decree  restrafhlng  the  Xuterimtlonal 
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Mercantile  &  Bond  Company  from  collecting 
tbe  Judgment,  It  appeals.  Berorsed,  and  pro* 
ceedlng  dlamlssed. 

CasBliu  B.  Gates,  of  SeatOe,  for  appctUant 
Yernon  W.  Bndc,  of  Seattle,  for  respondent 

MOUNT.  J.  This  appeal  la  from  a  Judg- 
ment- of  the  superior  court  for  King  county 
restraining  and  enjoining  tbe  appellant  from 
collecting  a  Judgment  obtained  against  A.  B. 
Ernst,  where  Hr.  Ernst  was  a  garnishee  de- 
fendant 

The  respondent  moves  to  dismiss  the  ap- 
peal, for  the  reason  that  no  notice  of  appeal 
was  served  or  given  as  required  hy  law ;  and 
also  for  the  reason  that  no  statement  of  facts 
or  bill  of  exceptions  has  been  filed.  It  ap- 
pears from  the  transcript  that  when  tbe  ap- 
pellant appeared  in  the  action  It  filed  a  de- 
murrer to  the  complaint  of  tbe  respondent, 
Ernst  on  tbe  ground  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  This  demurrer  was  orerrnled 
and  an  exception  reserved. 

[1]  The  appellant  thereupon  filed  an  an- 
swer. A  trial  was  had  and  a  Judgment  ren- 
dered as  above  stated.  At  tbe  time  of  tbe 
rendition  of  the  Judgment  notice  of  appeal 
was  given  in  open  court  This  was  clearly 
sufficient  under  the  statute.  Rem.  &  Bal. 
Code,  I  1719. 

[1]  It  is  contended  by  tbe  respondent  Qiat 
because  the  appellant  did  not  stand  apon  bis 
demorrer,  but  permitted  a  Judgment  to  be 
entered,  that  be  has  waived  the  error.  But 
this  la  not  the  rule.  The  atatute  provldea  at 
aectton  268  that  the  objection  that  the  com- 
plaint does  not  state  facts  soffldent  to  con- 
stitute a  cause  of  action  may  be  taken  at 
any  time,  either  in  tbe  snpertor  or  the  Su- 
preme Court  This  court  has  many  times 
held  that  this  objection  la  not  waived  by  fil- 
ing an  answer.  West  t.  Martin,  47  Waab. 
417,  82  Fac  834. 

LS]  It  Is  true  no  statement  of  facts  or  bill 
oC  exceptltHis  baa  been  filed.  Tbe  appellant 
la  baaing  the  appeal  npon  the  Insufficiency  of 
tba  complaint,  and  a  atatonoit  of  facta  In 
sncb  case  la  not  required.  The  motion  Is 
denied. 

[4,  S]  The  facts  In  tbe  caae  are  not  dis- 
puted. As  shown  by  the  complaint  and  ad- 
mitted by  all  parties,  they  are  substantially 
as  follows:  In  Decmber,  1909,  B.  W.  Ben- 
jamin brought  an  action  against  A.  B.  Ernst 
and  others  In  the  superior  court  for  King 
county.  After  appearance  of  tbe  defendants 
In  that  acUon  a  Judgment  was  entered 
against  tbe  defendant  Ernst  and  In  favor 
of  Benjamin,  the  plalntlft  therein.  This 
Judgment  was  entered  cm  November  12,  1910. 
Prior  to  tbe  entry  of  that  Judgment  Mr.  Ben- 
jamin assigned  the  Judgment  to  his  attorney, 
H.  O,  Durk.  This  assignment  was  filed  in 
the  clerk's  office  on  August  1«  1910.   In  De- 


cember, 1910,  the  IntematioBal  Mercantilo 
&  Bond  Company  brought  an  action  against 
E.  W.  Benjamin  and  others,  and  served  notice 
of  gamisbment  upon  A.  B.  Ernst  Ernst 
made  default  and  a  .^dgment  was  enter- 
ed against  him  as  garnishee  defendant  on 
August  28,  1911.  The  derk  in  entering 
this  Judgment  indexed  the  Judgment  against 
B.  Ernst  Instead  of  against  A.  B.  Ernst 
In  November,  1913,  more  than  two  years 
after  the  entry  of  the  latter  Judgment  Ernst 
filed  an  application  In  the  action  of  E.  W. 
Benjamin  v.  A.  B.  Ernst  alleging  the 
Judgment  of  Benjamin  against  bim  on  No- 
vember 12,  1910 ;  that  on  December  17, 1910, 
notice  of  garnishment  was  served  upon  him 
in  an  action  of  the  International  Mercantile 
&  Bond  Company  t.  Benjamin  et  al. ;  Chat  as 
he  was  owing  said  Benjamin,  he  made  no  ap- 
pearance In  that  action;  that  thereafter,  in 
September,  1913,  wishing  to  pay  the  Judg- 
ment, he  examined  the  records  and  found 
that  the  Judgment  In  tbe  case  of  Benjamin  v. 
Ernst  bad  been  assigned  to  Howard  O.  Durk, 
and  be  thereupon  paid  Durk  a  part  of  that 
judgment;  that  later  he  was  Informed  diat 
the  International  Mercantile  St  Bond  Com- 
pany claimed  a  Judgment  against  him  as  gar- 
nishee defendant  in  the  case  ot  Intenoattonal 
Mercantile  &  Bond  CSompany  t.  Benjamin. 
He  also  alleged  that  the  only  mon^  he  ev^r 
owed  to  the  said  Benjamin  was  the  indebted- 
ness represented  by  said  Judgment  He  pray- 
ed that  both  Benjamin  and  Hie  Intematicnal 
Mercantile  &  Bond  Company  be  brou^^t 
into  court  nad  Oiat  tbe  court  shonld  deter- 
mlne  to  wbldi  aoa  of  the  parties  he  abonld 
pay  the  Judgment  entered  against  bim.  Tbe 
court  npon  these  facts  entered  a  decree  re- 
straining the  International  Mercantile 
Bond  Company  from  collecting  the  Judgment 
obtained  against  A.  B.  Bnut  In  flie  case  of 
International  Mercantile  A  Bond  Oominnr 
V.  Benjamin  and  A.  B.  Bmst,  garnishee  d»- 
fradant 

Tbe  only  question  presented  upon  tliis  ap- 
peal Is  the  sufficiency  of  tbe  fbcts  alleged  and 
admitted  as  stated  above,  nie  reqiNmdent 
in  this  caae,  no  doubt  Intended  bla  proceed- 
ing to  come  within  the  provisions  of  section 
199,  Rem.  &  Bal.  Code,  which  provides: 

"Any  one  having  in  hit  posaession,  or  under 
his  control,  any  property  or  money,  or  bdng  in- 
debted, wbere  more  tban  one  person  claims  to  be 
the  owner  of,  entitled  to,  interested  in,  or  to 
have  a  lien  on  such  property,  money  or  indebted- 
ness, or  any  part  thereof,  may  commence  an  ao> 
tion  in  the  superior  court  against  all  or  any 
of  such  persona,  and  have  their  rights,  claims. 
Interest  or  liens  adjudged,  determined,  and  ad- 
justed hi  such  Bction." 

But  we  are  satisfied  that  the  taxtm  in  this 
case  do  not  bring  It  within  the  provtsdons  of 
tbat  section,  because  In  this  case  the  appe- 
lant, the  International  Mercantile  &  Bond 
Company,  had  a  Judgment  against  the  defend- 
ant A.  B.  Ernst  which  was  obtained  by  de» 
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fottit  against  said  Ernst  The  fact  Is  con- 
ceded that  Mr,  Ernst  was  Indebted  to  Mr. 
Benjamin  upon  the  Judgment  which  Benja- 
min obtained  against  him.  He  alleges  in  his 
complaint  that  he  was  not  Informed  of  the 
assignment  of  the  Benjamin  Judgment  to  Mr. 
Durk.  Mr.  Bmst  either  bad  notice  of  the  as- 
signment or  he  did  not  have  notice  of  It  If 
he  had  notice  of  the  assignment,  he  was  re- 
quired to  appear  and  answer  the  writ  of  gar- 
nishment When  he  permitted  a  judgment  by 
deCanlt  to  be  entered  against  him  upon  that 
writ,  he  wag  clearly  bonnd  to  pay  that  judg- 
moit  If  be  had  no  notloe  of  the  assignment 
of  the  Judgment  In  the  case  of  Benjamin  t. 
Errat,  ttiat  assignment,  of  course,  was  T<aA, 
toA  the  payment  of  the  jndgmeit  In  garnish- 
ment aatlsflea  both  judgments  to  the  extent 
of  that  payment  It  the  jui^ment  of  the  In- 
ternational Mercantile  &  Bond  Company  was 
obtained  by  fund  practiced  against  Mr. 
Ernst  or  1^  on  account  of  unaTOldable  cas- 
ualty or  misfortune  which  prevented  him 
from  defending  the  action,  the  judgment  was 
taken  ^g*in'**'-  him,  his  remedy  was  to  pro- 
ceed within  a  year  to  art  aside  the  Judgment 
upon  these  grounds.  Bem.  &  BaL  Code,  IS 
401, 467.  This  be  did  not  do,  but  waited  more 
than  two  years,  and  (hen  set  up  the  fact  that 
there  was  but  one  debt  owing  to  these  dif- 
ferent parties,  and  asked  the  court  to  deter- 
mine to  irtdch  of  theae  parties  the  d^t  should 
be  paid.  As  a  matter  of  course.  If  the  former 
judgment— namely,  the  judgment  of  Benja- 
min Ernst — is  not  paid  by  the  payment  of 
the  Judgment  of  the  &iteniati<mal  Mercan- 
tile &  Bond  Company  t.  Ernst,  then  by  his 
own  neglect  he  has  permitted  two  judgmraits 
to  go  against  him.  In  short  by  his  own  fail- 
ure and  n^lect  Instead  of  owing  one  debt 
be  apparently  owes  two.  His  remedy,  if  he 
has  a  remedy,  depends  upon  the  validity  of 
the  assignment  from  Benjamin  to  Durk.  If 
that  assignment  was  made  In  good  faith,  and 
Mr.  Ernst  had  notice  of  It  or  wag  required 
to  take  notice  of  It  It  was  bis  duty  to  an- 
swer the  writ  of  garnishment  In  the  other 
case.  His  neglect  to  answer  that  writ  of 
caml^unent  cannot  be  made  the  basis  of  a 
collateral  attack  of  the  Judgment  in  the  gar- 
nishment case.  This  Is  clearly,  we  think,  a 
collateral  attack  upon  that  Judgment  That 
judgment  can  only  be  held  void,  for  reasons 
which  affirmatively  appear  upon  the  record. 
Munch  V.  McLaren.  9  Wash.  676,  38  Paa  205; 
Kalb  V.  German  Sav.  &  Loan  Soc,  25  Wash. 
34D.  65  Pac.  559,  87  Am.  St  Bep.  757. 

There  is  nothing  in  the  pleadings  In  this 
case  to  show  that  that  judgment  la  void.  In 
tact.  It  Is  conceded  that  It  was  obtained  by 
reason  of  the  neglect  of  the  respondent,  Mr. 
Ernst  to  defend  against  It  We  are  satis- 
fied, therefore,  that  the  complaint  Is  not 
amendable,  and  that  the  trtal  court  should 
have  sustained  the  appellant's  demurrer  and 
dismissed  the  action. 


The  Judgment  la  rewsed,  and  the  proceeds 
Ing  is  dismissed. 

CHOW,  0.  X,  and  MAIN,  ELUS,  and  im- 
LERTON,  JJ.,  concur. 


TARBBOUGH  v.  PELLISSIEB  st  aL 

(No.  12087.) 
(Supreme  Coart  of  Washington.   Dec.  28, 1914.) 

Appeai,  and  Eebob  (i  265*)— Bbvikw— Objec- 
tion Below— Necessitt. 

Where  the  trial  court  adopted  the  findings 
of  the  jury  and  also  made  complete  findings  of 
its  own  and  no  exceptions  were  taken,  the  Su- 
preme Court  cannot  review  the  findings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  S§  1461,  1586-1551;  Dec. 
Dig.  i  265.*] 

Department  1.  Appeal  from  Superior 
Court,  Columbia  County. 

Action  by  Edith  Strlbley  Tarbrongh  against 
Louis  PeUlssler  and  others.  Judgment  for 
defendants,  and  plaintiff  apiteals.  Affirmed. 

A.  O.  Colbum,  of  Sp<Aane,  for  appellant 
Will  H.  Fonts,  of  Dayton,  tor  ravondents. 

M0RBI8,  J.  TtOs  action  was  orl^nally 
brought  to  establish  a  one-half  loterest  In  ap- 
pellant In  oertals  farm  lands  upon  tbe 
grounds  of  want  of  capacity,  fraud,  and  un- 
due influence  In  the  obtaining  of  title  from 
appellant's  parents.  Upon  the  trial,  it  ap- 
pearing to  the  satisfaction  of  appellant  that 
the  title  to  the  land  was  in  Innocent  purchas- 
ers, the  relief  against  the  land  was  abandon- 
ed, and  a  money  judgment  demanded  agaltfst 
the  original  grantee.  The  case  was  submitted 
to  an  advisory  Jury,  to  whom  Interrogato- 
rlM  were  submitted  involving  each  ground  for 
relief  as  alleged  by  appellant  These  inter- 
rogatories were  In  each  instance  answered 
adversely  to  appellanfs  contention ;  the  Jury 
finding  in  effect  that  there  was  no  want  of 
capacity,  no  deception,  fraud,  nor  undue  In- 
fluence, but  that  the  sales  were  fairly  made 
and  for  an  adequate  consideration.  The  ttial 
court  adopted  the  findtogs  of  the  Jury,  Incor- 
porated them  into  its  own  findings,  and  en- 
tered Judgment  for  respondent  No  excep- 
tions were  taken  to  these  findings  by  appel- 
lant, and  respondents  contend  that  this  court 
cannot  review  the  evidence,  but  must  accept 
the  flndings  and  Inijulre  only  as  to  whether 
or  not  the  flndings  support  the  judgment 
This  contention  is  well  taken  under  numer- 
otis  cases.  Nichols  v.  Capen,  79  Wash.  120,. 
189  Pac.  868. 

Appellant  urges  that  this  was  a  Jury  trial, 
and  that  no  exception  need  be  taken  in  sactt 
cases  to  any  finding  of  fact  No  flndlng  made 
by  the  Jury  is  here  for  review.  The  Jury  was 
used  as  advisory  only,  and,  though  accepting 
the  findings  of  the  Jury  as  correctly  deter- 
mining the  facts,  the  court  has  not  rested  its 
decision  upon  such  findings,  but  made  full 
and  complete  flndings  of  its  own  after,  as  It 
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recites,  "having  duly  considered  the  evidence 
and  the  Interrogatorlea  submitted  to  the  jury 
and  the  answer  returned  by  them  into  court 
and  the  written  brief  of  respective  counsel 
for  plaintiff  and  defendant"  Upon  such  find- 
ings so  arrived  at,  the  Judgment  appealed 
from  was  entered,  and  not  upon  the  answers 
made  by  the  Jury  to  the  Interrogatories  sub- 
mitted.. They  therefore  dUTer  in  no  degree 
from  findings  of  fact  made  by  the  lower  court 
in  any  other  case,  and  If  they  would  be  re- 
viewed due  exception  must  be  taken  to  them. 
The  findings  support  the  Judgment  We 
might  add  that,  upon  the  merits,  we  are  con- 
vinced the  Judgment  Is  correct 
The  Judgment  Is  aflOrmed. 

CBOW,  C.  J.,  and  CHADWICK.  OOSB, 
and  PABEER,  JJ.^  concnr. 


OGHS  r.  GREEN  et  aL   (No.  120570 
(Supreme  Court  of  Wadilngton.  '  Dec  28, 1914^ 
Sales  (|  359*)  —  Actiohb  bt  Beixsb— Bn- 

HE  tICE— SUFFIOIBNCT. 

Evidence  held  to  show  that  defendanta  who 
purchased  plaintiff's  bank  stock  at  f7&  per 
share  and  agreed  to  pay  him  any  sam  realized 
over  that  did  not  realize  on  the  shares  any 
amount  in  excess  of  the  sum  paid. 

iEd.  Note.— Foe  other  cases,  see  Sales,  Cent 
Dis.  §g  511.  1056-1059;  Dec  Dig.  g  359.*] 

Department  1.  Appeal  from  Superior 
Court,  Lincoln  Connty;  Joseph  Sessions, 
Judge. 

Action  by  Harry  Odia  against  John  F. 
Green  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.  Affirmed. 

Herrltt.  Oswald  &  Merritt,  of  Spokane,  for 
appellant  Barcham  ft  Blair,  of  Spokane,  for 
respondents. 

M0RBI8,  J.  On  June  10,  1910,  appellant 
was  the  owner  of  67  shares  of  the  capital 
stock  of  the  Harrington  State  Bank,  the  re- 
mainder of  the  stock  being  owned  and  con- 
trolled by  respondents,  except  40  shares  own- 
ed by  J.  H  Ball.  Respondents  at  this  time 
owned  another  bank  at  Harrington  known  as 
the  Bank  of  Harrington,  and  three  other 
banks  in  that  vicinity.  The  Harrington  State 
Bank  was  a  corporation  organized  under  the 
banking  laws  of  this  state,  while  the  bank 
of  Harrington  was  conducted  as  a  partner- 
ship business  of  respondents.  The  Union  Se- 
curities Company  is  a  corporation  whose 
business  is  to  own  and  control  various  banks 
in  Eastern  Washington.  Prior  to  June  10th, 
the  respondents  and  the  Union  Securities 
Company  had  entered  Into  arrangements, 
providing  for  the  sale  of  the  banks  controlled 
by  respondents  to  the  Union  Securities  Com- 
pany, which  arrangements  Included  the  trans- 
fer to  the  Securities  Company  of  the  stock  of 
the  Harrington  State  Bank.  In  order  to  car- 
ry out  this  arrangement,  it  was  necessary 
for  respondents  to  obtain  stock  owned  by  ap- 


p^nt  and  n^otlfttlons  for  its  pordiaae 
were  entered  into,  cnlminatli^r  In  Uie  follow- 
ing agreemrat: 

"Harrington,  Wash.,  June  10th,  1910. 
"We,  tlie  undersigned,  having  purchased  frtHD 
Harry  Ochs  aixIr-Mven  shares  of  the  capital 
stock  of  the  Harrington  State  Bank,  and  having 
aid  for  the  same,  in  cash,  the  sum  of  seventy- 
ve  dollars  jper  share,  further  agree  to  ose  our 
bat  efforts  m  settling  up  theafl^irs  of  the  above 
named  bank,  and  whatever  is  rec^ved  over  and 
above  seventy-five  dollars  per  share,  we  agree 
to  distribute  so  that  each  share  of  stock  will 
receive  its  proportion  and  agree  to  pay  the  said 
Harry  Ochs  or  liis  representatives  the  amount 
represented  by  the  sixty-Mven  shares  that  we 
have  purdiaaed.  John  F.  Green. 

"H.  F.  Adams. 
"A.  G.  Uitchum." 

The  action  Is  brought  upon  the  theory  that. 
In  transfoTlng  the  stock  of  the  Harrington 
State  Bank  to  the  Securities  Company,  the 
respondents  received  |106.05  per  share,  and 
it  is  sought  to  recover  the  difference  between 
Oils  sum  and       per  share. 

In  order  to  ascertain  tiie  real  value  of  the 
stock  of  the  Harrington  State  Bank  as  r^re- 
sented  In  its  sale  to  the  Securities  Company, 
it  is  necessary  to  ftsc^taln  the  terms  under 
which  it  was  purchased.  It  appears  that 
the  purchase  was  represented  hy  two  con- 
tracts, the  first  of  wbldi  Is  dated  June  8,  and 
the  second  June  IS,  1910.  Hie  first  contract 
in  so  far  as  it  relates  to  the  Harrington 
banks,  provided  that  the  8to<^  of  Qie  Harring- 
ton State  Bank  was  to  be  sold  at  flOO  per 
share  "made  sound "  but  such  sale  was  not 
to  Include  its  real  estate  or  other  assets  ex- 
cept such  as  the  Securities  Company  might 
elect  to  take,  the  furniture  and  fixtures  of 
the  Harrington  Stete  Bank'  to  be  taken  at 
actual  value,  the  real  estate  of  Uie  Bank  of 
Harrington,  its  furniture  and  fixtures,  to 
be  taken  at  figures  named  in  the  agreement, 
and  a  bonus  of  ^,000  to  be  paid  as  the 
agreed  value  of  Its  good  will.  By  the  second 
agreement  the  respondents  bound  themselves 
as  guarantors  of  the  book  assets  of  the  Har- 
rington State  Bank,  and  agreed  that,  on  or 
before  January  1,  1911,  they  would  repur- 
chase at  par  with  accrued  interest  such  of 
the  securities  and  assets  of  the  Harrington 
State  Bank  shown  on  its  books  on  Jnne  13, 
1910,  Including  accounts,  bills  rec^vable  and 
renewals,  as  the  Securities  Company  should 
designate,  and  that  they  would  "make  good** 
in  10  days  after  notice  any  Inaccuracy  dis- 
covered by  the  Securities  Company  In  the 
books  of  the  Harrington  State  Bank.  Under 
this  agreement  the  Securities  Company  traps- 
ferred  to  respondent  all  the  real  estate  of  the 
Harrington  State  Bank  at  the  price  at  which 
it  had  been  valued  in  making  up  the  book 
value  of  the  stock,  and  required  the  re- 
spondents to  take  back  at  book  value  cer- 
tain of  the  assets  and  securities  of  the 
bank  that  were  not  considered  of  full  book 
value.  It  Is  evident,  and  the  lower  coart 
has  so  found,  that  at  the  time  of  the  sale 
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the  assets  of  the  Harrisgtoa  State  Bank 
vere  depreciatecl,  and  tbat  there  was  a  wide 
iD&rgin  between  the  actual  and  book  value, 
and  becanae  of  this  a  Uke  margin  between  the 
actual  and  t>ook  value  of  the  capital  stock. 
The  book  value  of  the  atock  was  readily  as- 
certainable, but  its  real  value  depended  up- 
on the  extent  of  the  depredation  of  the 
bank's  assets  and  the  amount  and  value 
thereof  to  be  transferred  to  respondents  un- 
der the  sales  contract  The  book  value  of 
the  real  estate  and  fixtures  transferred  to  re- 
spondents by  the  Securities  Company  under 
the  sales  contract  was  $15,000,  and  the  book 
ralue  of  the  other  assets  and  securities  taken 
OTer  prior  to  January  1,  1911,  aggt^ated 
$8,883.55.  There  Is  no  showing  that  in  ac- 
cepting these  items  at  these  figures  the  re- 
spond en  ta  were  actuated  by  otber  than  the 
best  business  motives  and  an  attempt  to  car- 
ry out  tbelr  contract  with  the  Securities 
Company  and  the  appellant.  The  lower  court 
has  also  found,  and  the  facts  sustain  such 
finding,  that  the  respondents  had  made  dili- 
gent efforts  to  realize  upon  all  assets  of  the 
Harrington  State  Bank  retransfetred  to  them 
b;  the  Securities  Company,  and  in  so  far  as 
they  were  able  have  converted  the  same  Into 
cash  for  the  best  price  obtainable,  and  In 
all  things  have  administered  these  assets  In 
good  faith  and  for  the  Joint  benefit  of  all 
[wrtles  in  interest.  The  facta,  we  think,  dem- 
onstrate that  the  appellant  knew  the  situa- 
tloQ  as  between  the  Securities  Company  and 
respondents,  that  as  to  the  assets  of  the  Har- 
rington State  Bank;  that  at  least  on  one 
occasion.  In  the  fall  of  1911,  the  respondents 
exhibited  to  him  a  statement  of  the  then  con- 
dEtion  of  the  assets  of  the  bank,  and  that  he 
was  then  agreeable  to  what  had  be^  done. 
The  appellant  has  received  $75  per  share  for 
bis  stock.  Bespondents  have  received  less, 
and  it  is  doubtful  from  the  references  made 
to  the  present  value  of  these  retransferred 
securities  If  respondents  ever  will  receive 
an  amount  equal  to  $76  per  share  tor  the 
stock  owned  by  them. 

We  find  no  error  in  the  findings  of  the  low- 
er  court,  and  Its  judgment  is  affirmed. 

CROW,  C.  J.,  and  GOSE,  PARKER,  and 
CHADWICK,  JX,  concur. 


TENNENT  v.  CITY  OF  SEATTLE: 
(No.  12536.) 

(Supreme  Court  of  Washington.   Dee.  81, 
1914.) 

1.  UunCIFAL   COBPORATIONS    (|  106*)— OB- 
DIKAXCES  —  ADOPnon  —  iMTBODDCnOlT  BT 

Title. 

Seattla  Charter,  art  4,  {  11,  providing  tbat 
DO  ordinance  shall  be  passed  on  its  final  reading 
at  the  meeting  at  which  it  is  introduced,  was 
viol&ted  where  merely  the  title  of  an  ordinance 
for  the  submission  of  a  proposed  issuance  of 
bnnds  to  the  voters  was  introduced  at  one  meet- 


ing and  referred  to  a  committee,  and  at  a  sub- 
sequent meeting  the  committee  reported  a  com: 
pleted  ordinance,  and  it  was  then  adopted. 

[Ed.  Note.— For  otber  cases,  see  Municipal 
Corporations.  Cent.  Dig.  {{  221-223,  225-^; 
Dec.  Dig.  I  106.*] 

2.  MnniciPAi.  Cobfokations  (|  106*)— Ob- 

DinANCEft— ADOJ?TIOn— InTBOOUCTION  BT  Tl- 
TLX. 

Under  that  provision  the  council  can 
amend  an  ordinance  previously  introduced  as 
to  matters  of  form  and  matters  which  do  not 
alter  the  effect  of  the  ordinance,  and  adopt  the 
ordinance  as  amended  at  the  same  meeting ;  but 
it  cannot  substitute  an  entirely  different  ordi- 
nance for  the  one  previously  Introduced. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  221-iE^  225-228; 
Dec.  Dig.  J  i06.*] 

3.  MuniOIFAI.  COBFOBATIONS  (|  106*)— ObDI* 

itancbs— tzub  fob  passaqb— violation  ov 

Charter. 

The  fact  that  an  ordinance  was  Introduced 
and  passed  at  the  same  meeting  of  the  council, 
contrary  to  Seattle  Charter,  art  4,  |  11,  ren- 
ders  it  Invalid. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Cent.  Dig.  i|  221-223,  226-^^, 
Dec.  Dig.  I  106.*] 

4.  Municipal  Cobpobations  (|  108*)— Obdi- 
NAncES— Invalid  Obdinance  —  Rativica- 
TiON  BT  Popular  Votb. 

Under  Seattle  Charter,  art.  4,  {  26,  pro- 
viding tbat  propoBals  to  create  a  debt  which  ex- 
ceeds a  certain  amount  must  be  submitted  to  a 
vote  of  the  electors  by  an  ordinance  providing 
for  such  submission,  and  section  27,  providing 
that  no  debt  shall  be  created  except  by  ordi- 
nance, the  ratification  by  popular  vote  of  an 
ordinance  for  the  isauance  of  bonds,  which  wfs 
invalid  because  adopted  at  the  same  meeting  at 
which  it  was  Introduced,  contrary  to  section  11, 
did  not  validate  the  ordinance. 

[Ed.  Note.— For  other  cases,  see  Bfunlcipal 
Corporations,  Dec  Dig.  |  108.*] 

5.  Municipal  Corporations  (S  122*) —Or- 
.  DiNANCES—VALimTT— Conclusiveness. 

The  rule  that  an  enrolled  law  is  in  itself 
conclusive  evidence  that  it  was  regularly  enact- 
ed does  not  apply  to  an  ordinance  adopted  by 
a  city  council,  which  Is  a  subordinate  body  n 
delegated  powers,  and  not  a  department  Of  the 
government  co-ordinate  with  the  courts. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ii  281-289 :  I>ec.  Dig. 
S  122.*] 

6.  MfJNiciPAi.  Corporations  (|  278*)— Pbo^ 
EBTT— Charter  Pbotisiohb. 

Under  Seattle  Charter,  art  4,  S  18.  subd. 

7.  providing  that,  whenever  the  city  of  Seattle 
or  the  port  of  Seattle  shall  have  adopted  a  com- 
prehensive plan  of  harbor  improvement  the 
control  of  the  streets  and  the  title  to  city  lands 
tying  within  the  proposed  Improvement  diall 
vest  in  the  port  of  Seattle,  the  port  has  no  in- 
terest  in  the  streets  or  waterways  until  after 
the  improvement  plan  has  been  adopted. 

[Ed.  Mote^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S|  734-7S8,  744 ;  Dec. 
Dig.  S  278.*] 

7.  Municipal    Cobporatioks    (g    911*)  — 

Bonds— Conditions  Precedent. 

The  city  of  Seattle  may  issue  bonds  for  * 
bridge  construction  before  it  has  acquired  the 
land  necessary  foV  the  bridge,  in  the  absence  of 
anything  which  will  prevent  it  from  ultimately 
acquiring  the  property. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Onrporations,  Cent  Dig.  fS  1890,  1901;  Dec 
Dig;  I  911.*1 
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(Wash. 


Departmcait  1  Appeal  from  Superior 
Court,  King  County. 

Suit  for  Injunction  1v  T.  M.  Toment 
against  the  City  of  Seattle.  Judgment  for 
defendant,  and  plaintiff  appaHt.  Berarsed, 
and  judguMnt  directed  for  plaintiff. 

Preeton  ft  Thorgrlmson.  of  Seattle,  for  ap- 
pellant Jas.  EL  Bradford,  Howard  A.  Han- 
son, and  Oeo.  Mea^ber,  an  ot  Seattle,  tot 
respondent 

FULLERTON,  J.  The  appellant  a  dUzen 
and  taxpayer  of  the  dty  of  Seattle,  brought 
this  action  against  the  dt^  to  restrain  It 
from  iBsaing  and  dellTwlng  certain  negotla- 
ble  bonds,  purporting  to  hare  been  aatlM>r> 
ized  by  ordinance  of  the  dty  of  Seattle,  and 
the  vote  of  the  electors  of  the  d^  at  a 
special  dectlon  at  which  the  question  ot  the 
Issuance  of  sudi  bonds  was  submitted.  The 
court  below,  after  a  trial  of  the  issues  made 
by  the  pleadings,  adjudged  the  action  un- 
founded, and  ordered  its  dlsmlssaL  This 
appeal  followed. 

The  prindpal  question  suggested  by  the  ap- 
pellant is  the  snffldeucy  of  the  proceedings 
of  the  dty  ooundl  leading  up  to  the  enact- 
ment of  the  ordinance.  It  is  contended  that 
such  proceedings  were  so  far  irregular,  and 
so  far  a  departure  from  the  requirements  of 
the  dty  charter  relative  to  the  enactment 
of  ordinances  of  this  character,  as  to  render 
the  ordinance  roid.  To  make  clear  the  pre- 
cise contention  the  facts  must  be  briefly  re- 
cited. On  May  8.  1914,  at  an  adjourned  ses- 
sion of  the  dty  council,  a  member  thereof  in- 
troduced an  instrument  entitled  "Ordinance 
No.  — — reading  as  follows: 

"An  ordinance  submittiog  to  the  qnalified 
voters  of  the  dty  of  Seattle  at  a  special  election 

to  be  held  in  lald  d^  on  the    day  of 

 ,  1914.  the  proposition  of  the  iBsaance  and 

sale  by  said  dty  of  its  general  bonds  in  the  snm 
of  one  million  one  hundred  twentj-five  thotuaod 
(91,125,000)  dollars,  for  the  purpose  of  provid- 
ing  money  for  the  conatroction  of  a  Byatem  of 
bndges  tor  the  city  of  Seattle  across  the 
emment  canal,  Iaks  Union  and  Salmon  Baj 
waterway . 

The  council  Journal,  shows  that  the  instru- 
ment was  then  "read  first  time  and  referred 
to  finance  and  streets  and  sewers  commit- 
tees." On  May  18,  1914,  at  a  regular  meet- 
ing of  the  dty  council,  the  committees  be- 
fore named  reported  back  the  instrument  to 
the  coundl  with  the  recommendation  "that 
the  same  be  amended  to  conform  to  Exhibit 
A  attached  hereto,  and  when  so  amended  the 
aame  do  pass."  The  report  of  the  commit- 
tees was  adopted,  and  the  exhibit  referred 
to  the  Judiciary  cdmmittee  for  engrossment 
Subsequently,  at  the  same  meeting,  the 
Judldaiy  committee  reported  the  same  as 
properly  engrossed,  whereupon  it  was  "read 
second  and  third  times  and  passed,"  as  Or- 
dinance No.  83133.  The  exhibit  was  In  form 
a  completed  ordinance^  It  contained  a  title 
which  In  outline  substantially  conformed  to 
the  Instrument  originally  Introduced.  The 


date  of  flie  proposed  dectloo.  iHmever,  was 
spedfled  tn  tbo  title,  the  amount  ot  tb»  bonds 
proposed  to  be  loned  was  tlJS2SJ0OO,  Instead 
of  $1,125,000,  as  first  named,  and  seoningly  a 
body  ot  water,  other  than  any  ot  Ukoee  men- 
tioned in  the  original  Instrument,  was  nam- 
ed acioas  wUdi  the  proposed  system  of 
bridges  diould  be  constructed.  Other  new 
matter  added  were  some  nine  "whereases,** 
containing  various  redtals.  Immediately  fol- 
lowing the  title.  These  in  torn  were  follow- 
ed by  an  enacting  daose,  beneath  irtildk 
were  some  nine  s^uiate  sections  containing 
the  providons  ot  the  ordinance  proper. 

These  provisions  we  need  not  redte  In 
detaU.  Generally,  th^  provide  the  teams 
and  conditions  upon  whidi  the  bonds  propos- 
ed to  be  issued  may  be  sold,  the  interest 
rate  tlwreon,  the  time  In  whidi  they  cdiaU 
run,  and  the  means  by  which  the  accruing  In- 
terest and  the  prindpal.  when  due,  ahall 
be  paid.  They  also  provide  the  time  and 
manner  in  which  ttie  proposition  at  incurring 
the  indebtedness  shall  be  sulanitted  to  the 
electors.  Four  separate  and  distinct  proposi- 
tions were  provided  tor  submission  for  the 
construction  of  four  separate  bridges  at  as 
many  designated  places;  each  [voposititHi 
specifying  the  amount  of  bonds  to  be  Issued 
for  the  constmctkm  of  the  particular  bridge, 
all  to  be  60  arranged  on  the  ballot  as  to 
enable  an  elector  to  vote  for  or  against 
each  one  separately.  The  propodtiouB  were 
submitted  to  the  electors  in  accordance  with 
the  terms  of  the  ordinance.  Two  of  them 
only,  however,  met  with  the  approval  of  the 
electora  These  authorized  the  issuance  of 
bonds  in  the  sum  of  $829,000.  It  is  this  is- 
suance that  the  appellant  seeks  to  enjoin. 

The  provisions  of  the  dty  charter  thought 
to  be  violated  in  the  passage  of  the  ordinance 
are  foand  in  sections  10,  11,  26,  and  27  of 
article  4  of  that  instrument  These  in  sub- 
stance provide  that  every  legislative  act  of 
the  dty  shall  be  by  ordinance;  that  no  ordi- 
nance, other,  than  an  ordinance  providing  for 
appropriations  for  salaries  or  current  ex- 
penses, shall  be  passed  on  its  final  reading 
at  the  meeting  in  which  it  is  introduced; 
that  when  loans  shall  be  created  exceeding 
1%  per  centum  of  the  taxable  property  of 
the  city,  and  bonds  therefor  Issued,  the 
proposition  for  creating  the  Indebtedness 
shall  be  first  submitted  to  the  electors  of 
the  dty,  and  the  mode  and  manner  of  sub- 
mitting such  proposition  to  the  electors  shall 
be  prescribed  by  ordinance;  and  that  no 
debt  or  obligation  of  any  kind  against  the 
dty  shall  be  created  by  the  dty  council, 
except  by  ordinance  spedfylng  the  amount 
and  object  of  such  expenditure. 

[1]  It  is  our  opinion  that  the  appellant's 
contention  to  the  effect  that  the  charter  pro- 
visions of  the  dty  were  violated  in  the  en- 
actment of  the  ordinance  la  well  founded. 
The  introduction  of  the  instrument  at  the 
adjourned  meeting  of  May  18,  1914,  was  in 
no  sense  the  Introduction  of  an  ordinance. 
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The  inatrnment  contained  none  of  the  ele- 
ments of  an  ordinance.  If  was  without  body 
or  parts,  and  was  a  mere  sham  and  subter- 
fnge.  If  It  had  been  enacted  In  the  form  In 
which  it  was  Introduced,  and  afterwards 
submitted  to  the  vote  of  the  electors  In  that 
form,  no  one  would  contend  it  suffldent  to 
authorize  an  Issuance  of  bonds  for  any  pur- 
pose; and,  this  being  so,  Its  introduction  In- 
to the  city  council  cannot  be  said  to  be  the 
Introduction  of  an  ordinance  therdn.  Doubt- 
less the  Instrument  was  intended  as  the  title 
to  an  ordinance  subsequently  to  be  written 
onder  it.  It  did  not  prove  even  sufficient  for 
that  purpose;  but.  If  It  had,  it  would  not 
liare  been  the  Introduction  of  an  ordinance, 
as  clearly  the  Introduction  of  a  title  to  an 
ordinance  is  not  the  Introduction  of  an  or- 
dinance. 

[I]  We  do  not,  of  course,  Intend  to  deny 
the  power  of  the  council  to  amend  an  ordi- 
nance properly  Introduced,  and  pass  it  at 
the  meeting  at  which  It  is  amended.  This 
can  tw  done  where  the  amendment  Is  In 
matter  of  form,  or  in  the  addition  of  new 
matter  which  does  not  alter  the  effect  and 
scope  of  the  ordinance ;  but  It  does  not  permit 
the  substitution  of  an  entirely  new  and  dif- 
ferent ordinance  for  the  one  originally  intro- 
duced, nor  does  It  sanction  the  gross  attempt 
at  subterfuge  practiced  In  this  instance. 
The  requirement  that  an  ordinance  shall 
not  be  passed  at  the  meeting  at  which  It 
is  introduced  has  a  purpose.  It  Is  intended 
to  prevent  hasty  and  lll-adTlsed  legislation. 
The  record  before  us  bears  evidence  of 
salutary  design  of  the  rule.  It  shows  that 
this  ordinance  could  have  with  advantage  re- 
ceived more  careful  consideration.  Two  of 
flie  pn^sitlona  submitted  met  with  the  m- 
tire  disapproval  of  the  Electors,  and  the 
others  succeeded  wltii  bo  very  coiiBiderable 
margin. 

[t]  It  If  dear  to  our  minds,  therefor^  that 
the  city  council  in  the  passage  of  the  ordi- 
nasoe  In  Queetlm  did  not  comply  with  Qie 
Tequlrenienta  ef  the  city  Aarter.  Tliat  this 
is  fatal  to  an  ordinance  deilvlng  its  sanction 
wholly  from  the  act  of  the  dty  eooncU  was 
bdd  by  this  court  in  Savage  v.  Tacoma, 
WadL  1,  112  Pac.  78.  There  the  city  had 
passed  an  ordlnanoe  providing  for  an  exten- 
sion of  Its  vniter  i^atem,  and  had  entered 
into  a  ctmtract  fOT  Qie  perftmnanoe  of  the 
work.  Subsequently,  bat  before  the  work 
had  been  stored  upon,  the  dty  repudiated 
the  contract  and  repealed  the  ordinance.  An 
actlcm  was  brought  for  a  breach  of  the  con- 
tract, and  tiie  dty  pleaded  in  d^ense  the  in- 
validity of  the  ordinance,  founding  its  dalm 
upon  the  fact  that  the  ordinance  had  been 
introduced  and  passed  at'^the  same  meeting 
of  the  dty  conndl,  contrary  to  the  provl- 
siiMia  of  the  dty  charter.  Tho  lower  court 
sustained  the  plea,  and  ttda  court  affirmed 
its  Judgment  Id  the  course  of  the  optadon 
the  court  aald: 


"We  believe  it  to  be  the  law  that,  where  a 
muaicipal  charter  prescribes  a  definite  method 
for  the  enactment  of  ordiuauceB,  such  reqaire- 
mentB  are  mandatory,  and  no  aothorlty  1b  vest- 
ed in  the  lawmaking  body  of  the  municipality 
to  pass  ordinances  ezce^  In  the  manner  re- 
quired by  the  charts.  Dillon,  MualeipBl  Oor- 
porations  (4th  Ed.)  |  809;  Abbott,  Mnnlcipal 
CorporstiouB,  {  626;  Smith,  Modern  Law  of 
Municipal  OarporatlonSi  J  600 ;  State  (Qlea- 
Bon)  V.  Bergen,  88  N.  J.  Law,  72;  Avis  v. 
Tineland.  J.  Law,  286,  26  Atl.  149 ;  Dan- 
ville V.  Shelton,  76  Va.  S25.  The  ordinance  be- 
ing void,  no  authority  waB  thereby  vested  in  the 
commissioner  of  public  works  to  enter  into  the 
contract,  and  the  contract,  or  Its  breach,  could 
not  be  made  the  bads  of  an  action  at  law. 
•  •  • "» 

[4]  The  foregoing  case  condudea  the  ques- 
tion against  the  validity  of  the  ordinance 
unless  the  question  is  taken  without  the  rule 
by  the  fact  that  tbe  Incurrence  of  the  In- 
debtedness was  subssquoitly  anmived  by  the 
electors  ot  the  d^.  But  we  cannot  think 
this  alone  soffldent  An  Invalid  ordinance 
is  no  mote  eflFectlve  to  authorise  a  bond  Is- 
sue  than  la  the  want  of  an  ordlsanee,  and,  as 
we  have  shown,  the  dty  diarter  expressly 
provides  (article  4,  }  27)  that  no  debt  or  ob- 
ligation of  any  kind  against  the  dty  shall  be 
created  by  the  dty  council,  except  by  ordi- 
nance spedfylng  the  amount  and  object  of 
such  expenditure^  and  where  the  amount  ex- 
ceeds IV^  per  centum  of  the  taxable  proper^ 
of  the  dty,  and  bonds  therefor  are  to  tfe  Is- 
sued, not  until  the  i«opositton  for  creating 
such  Inddttedness  shall  have  been  submitted 
to  the  electm*  of  the  dty  by  an  ordinance 
providing  the  mode  and  manner  of  such 
submlsdon  (Id.  I  26).  Since,  therefore,  the 
fundamental  law  makes  an  M-dinanoe  an  es- 
sential to  the  institution  of  the  proceedings, 
it  Is  difficult  to  see  how  a  valid  issuance  of 
txmds  may  be  made  without  a  compliance 
with  such  essential.  But  it  is  said  that  this 
court  has  announced  a  different  mle  in  the 
case  of  State  ex  rel.  Atkinson  v.  Ross,  46 
Wash.  28,  89  Pac.  158.  We  cannot  so  read 
the  case.  True,  the  court  did  say  in  the 
course  of  the  opinion  that  the  passing  of  the 
ordinance  was  not  the  most  essential  step 
in  a  proceeding  leading  up  to  an  Issuance 
of  bond;  that  the  most  essential  step  was 
the  notice  to  the  taxpayers,  and  the  exerdse 
of  their  right  to  vote  upon  the  proposition. 
But  an  examination  of  the  case  wUl  show 
that  the  court  did  not  find  that  the  vote  was 
had  and  the  bonds  tbea  In  question  Issued 
upon  an  ordinance  introduced  and  passed  at 
the  same  meeting  of  the  coundl.  nils  is 
made  dear  by  the  concluding  sentence  of  the 
opinion,  wherdn  It  is  stated  that  "no  provi- 
sion of  the  law  was  violated,"  and  by  the  fol- 
lowing extract  taken  from  an  earlier  part 
thereof: 

"The  findings  of  fact  show  that  there  were 
many  meetings  of  the  city  council  during  the 
month  of  January,  1006,  and  while  it  1r  tiue 
that  those  meetings  were  pursuant  to  adjourn- 
ment. It  does  not  necessarily  follow  that  thpy 
were  adjourned  or  eontinaed  meetings  in  the 
SMise  that  they  all  coastitnted  one  and  the  same 
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meetiog.  It  Is  conceded  tbat  the  council  had 
a  right  to  call  special  meetiogB,  and  it  is  settled 
by  authorit;  that  an;  husiaesB  may  he  trans- 
acted at  a  special  meeting,  and  that  the  pur- 
pose of  the  meeting  need  not  be  stated,  unless 
the  law  requires  it,  and  it  is  conceded  that  the 
charter  of  Seattle  does  not  require  it  What 
the  council  did,  in  effect,  when  it  adjourned  on 
motion,  was  to  call  a  special  meeting.  This  in- 
tentiun  was  simply  expressed  by  the  motion  for 
adjournment  to  a  certain  time.  It  is  true  that 
ordinarily  this  might  technically  constitute  an 
adjourned  meeting,  bat  the  facts  show  that  such 
was  not  the  ioteotion  in  this  case,  for  the  coun- 
cil met  regularly  every  Monday^  evening,  and 
instead  of  commencing  the  business  where  it 
left  oft  at  the  prerioua  meeting,  the  manner  of 
transacting  the  business  showed  that  it  was  in- 
tended to  be  treated  as  a  regular  meeting,  the 
business  being  transacted  as  follows:  (1)  Roll 
call.  (2)  Approral  of  the  joumaL  (8)  Spe- 
cial order.  {4)  Communications  and  reports 
from  city  officers.  (5)  Petitions  and  remon- 
strances. (6)  Reports  of  standing  committees. 
(7)  Introduction  of  resolutions.  (8)  Introduc- 
tion of  bills  by  committees.  (9)  Introduction 
of  bills  by  members.  (10)  Fint  reading  of 
bills.  (11)  Second  reading  of  bills.  JVi) 
Third  reading  of  bills.  (13)  Unfinished  busi- 
ness, (14)  Other  bosiness.  The  court  also 
found  that  it  was  generally  known  throughout 
the  city  of  Seattle  and  by  Its  citizens  that  the 
city  council  of  the  of  Seattle  regularly  held 
its  meetings  on  Monday  evening  of  each  week, 
and  that  the  council  had  only  adjourned  sine 
die  on  the  last  meeting  of  each  two  years'  term. 
So  that  the  council  eridentljr  did  not  ^ve  much 
consideration  to  the  parliamentary  language 
used  in  the  motion  to  adjourn,  and,  if  bound  to 
the  technical  meaning  of  such  language,  could 
be  beld  to  have  had  only  one  regular  meeting  In 
ti^o  years,  a  construction  which,  of  course,  tbe 
couDcH  did  not  place  upon  its  proceedings,  and 
which  a  court  would  not  be  autnorized  to  place 
upon  them." 

[S]  Tbe  respondent  farther  claims  tbat  it 
is  beyond  the  power  of  the  court  to  inquire 
into  the  manner  in  which  tbe  ordinance 
was  Introduced  and  passed,  but  tbat  tbe  en- 
rolled bill  is  in  Itself  conclusive  evidence  of 
tbe  fact  that  It  has  been  regularly  enacted 
by  the  city  council.  Th\B  is  tbe  rule  this 
court  has  applied  to  acts  of  the  Legislature, 
and  la  undoubtedly  tbe  rule  usually  applied 
by  courts  to  sach  enactments.  But  we  can- 
not tblnk  It  applicable  to  ordinances  or  laws 
of  Inferior  bodies.  The  Legislature  is,  in  vlr- 
tue  of  tbe  Constitution,  "the  Judge  of  the 
election,  returns,  and  qualifications  of  Its 
own  members,"  and  has  power  to  prescribe 
"the  rules  of  its  own  proceedings."  It  has, 
therefore,  the  sole  right  to  judge  of  the  regu- 
larity and  sufficiency  of  Its  own  proceedings. 
Moreover,  it  is  one  of  the  three  co-ordinate 
brandies  of  the  government,  and,  aside  from 
tbe  public  inconvenience  and  pcnidve  harm 
tbat  would  result  from  another  rule,  It  Is 
but  showing  that  respect  and  proper  defer- 
ence wbfcb  each  department  owes  to  each  of 
the  others,  to  presume  that  a  law  regular  up- 
on its  face,  has  been  enacted  with  doe  ref- 
erence to  the  reQuirements  of  the  (Constitu- 
tion regulating  tbe  manner  of  Its  passage. 
But  tbe  dty  conndl  stands  on  another  plue. 
It  exercises  a  delegated  antbority,  and  can 
legislate  only  upon  certain  subjects  and  In  a 
pr»crfbed  mannor.    The  mles  goreming 


its  proceedings  are  prescribed  by  another 
body,  and  it  is  proper  that  an  authority  be 
exercised  to  see  tbat  it  performs  Its  func- 
tions In  tbe  prescribed  manner.  The  fact 
tbat  the  dty  of  Seattle  Is  a  citf  of  the  first 
class  and  may  frame  its  own  charter  does 
not  affect  the  prlndple.  A  diarter  so  fram- 
ed must  be  "consistent  with  and  subject  to 
the  Constitution  and  laws  of  this  state," 
and  no  independent  or  extraordinary  ex«np- 
tion  can  be  claimed  becaose  It  has  this  privl- 
lege.  FnrUiermoie,  this  court  has  from  the 
earliest  time  enrdsed  the  right  of  Inqiolry 
into  the  regularity  of  the  passage  of  dty 
ordinances.  We  did  so  Inquire  In  Yancoaver 
T.  Wlntler.  8  Wash.  878,  36  Pac.  278,  289,  In 
Rabom  t.  Mlah,  12  Wash.  167,  40  Pac.  781. 
In  State  ex  reL  Atkinson  v.  Boas,  46  Wash. 
28, 88  Pac.  168,  In  State  ex  rel.  Northern  Pac. 
R.  Co.  ▼.  Hnghefl»  63  Wash.  661,  102  Pac. 
758,  and  In  Savage  t.  Tacoma,  61  Wash,  l, 
112  Pac.  78.  And  In  the  last-dted  case,  as 
we  have  heretofore  shown,  we  held  an  ordi- 
nance invaUd  Xor  the  predse  reason  Axged 
against  the  validity  of  the  ordinance  be- 
fore OS. 

[I]  The  forgoing  consldemtlonfl  require  a 
reversal  the  Judgment  entered  by  the 
court  below,  and  we  could  properly  end  the 
discussion  here.  But  the  appellant  has  sug- 
gested other  questitms  going  to  the  power  of 
the  dty  to  Issue  bonds  for  this  particular 
purpMe,  and  It  may  simplify  audi  further 
proceedings  the  dty  may  d^lre  to  take  If 
we  notice  them  at  this  time.  The  dty  char^ 
ter.  In  article  4,  {  18,  subd.  7,  provides: 

*'  *  •  ♦  That  whenever  the  city  of  Seattle 
or  the  port  of  Seattle  shall  have  presented  to 
the  qualified  electors  of  either  municipality  for 
adoption  or  rejection,  and  there  shall  fiave  be^ 
adopted  by  vote  of  the  electors  voting  thereon, 
a  comprehensive  plan  or  scheme  of  harbor  or 
port  improvement,  that  the  control  of  such 
streets  and  the  title  to  any  lands  belonging  to 
the  city  which  shall  fall  within  the  limits  of 
such  proposed  improvement  shall  pass  to  or  be 
vested  in  the  port  of  Seattle  within  thirty  (30) 
days  after  said  port  of  Seattle  is  prepared  to 
proceed  with  the  improvement  so  anthorised  and 
shall  have  so  certified  to  the  city  counciL" 

It  is  contended  by  the  appellant  tbat  un- 
der this  provision  of  tbe  diarter  the  port  of 
Seattle  has  some  right  In,  or  authority  over, 
the  waterway  across  which  tbe  bridges  in- 
tended to  be  constructed  out  of  the  funds  de- 
rived from  the  bond  Issue  in  question  would 
extend,  and  that  tbe  city  could  not  pn^rly 
proceed  with  tbe  construction  of  such  bridges 
without  an  agreement  with  or  consent  from 
tbe  port  of  Seattle.  But  we  agree  with  the 
dty  tbat  this  provision  of  tbe  charter  la  not 
self-executing,  that  the  port  of  Seattle's  In- 
terest will  only  accrue  when  the  "compre- 
hensive plan  or  scheme"  therdn  mentioned 
has  been  adopted,  and  tbat  until  tbea  the 
dty'B  power  over  Its  streets  Is  absolute. 

(7]  It  aeems,  also,  that  the  dty  has  not 
acquired  up  to  tlie  present  time,  from  the  In- 
dividual owners,  all  of  tlie  land  necessary  to 
be  used  in  the  construction  of  <nie  of  tbe 
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oiuiteniplated  bridges,  ftnd  It  Is  OoQght  tli&t 
bonds  cannot  properly  be  leaned  for  tbe  con- 
Btmctton  of  the  particnlar  bridge  nntfl  snch 
land  la  obtained  br  tbe  dty.  But  stoce  It  la 
not  shown  that  th»e  Is  any  Impediment  in 
the  war  ot  the  city  wWxSi  wlU  pzevent  It 
from  ultimately  obtaining  tbe  property, 
we  cannot  think  the  obtaining  of  the  prop- 
erty anything  more  than  a  mere  detail  of 
the  general  scheme,  which  will  be  accom 
pushed  in  doe  Beaatm,  Tbe  obtaining  of 
real  property  on  which  to  place  a  bridge  1b 
not  made  by  the  dty  charter  a  condition 
precedent  to  Issuing  bonds  to  procure  funds 
for  the  Mmstrnction  of  the  bridge,  and  we 
are  clearly  of  the  opinion  that  tbe  validity 
of  bonds  so  Issued  cannot  be  affected  by  the 
fact  that  tbe  necessary  property  has  not 
heea  acquired  In  adTan<». 

For  tte  reason  first  suggested,  the  Judg- 
ment of  the  trial  court  Is  reversed,  and  the 
cause  remanded,  with  instructions  to  enter 
a  Jndgment  in  accordance  wiUi  tbe  prayer  of 
the  complaint. 

CSOW.  a  X,  and  ELLIS,  M0UI4T,  and 
MAIN,  JJ^  ooncur. 


GBODGH  T.  BOSS,  OommlsBloner  of  PabUe 
Lands.  (No.  12156.) 

(Snpreme  Oonrt  of  Washington.   Dee,  29» 

1.  GsBTioaABi  (I  60*)  —  Pbocekmngs  —  Dl8- 

HIBSAt.. 

rnder  Rem.  &  Bal.  Code,  |  1010,  which 
enlarged  the  commoo-Iaw  writ  of  certiorari  and 
provides  that  where  the  merits  are  inToIved, 
tbe  qaestion  whether  there  was  competent 
proof  of  all  necessary  facta  shall  be  determined 
by  the  reviewing  court,  and  that  the  determina- 
tioD  of  the  inferior  tribanal  shall  be  set  aside 
if  there  is  such  preponderance  of  proof  against 
it  that  a  verdict  of  a  jury  under  similar  circum- 
stances would  be  vacated,  the  reviewing  court 
cannot  try  proceedings  de  novo;  hence  an  a^ 
peal  from  a  decision  of  the  commissioner  of 
public  lands  must  be  dismissed,  and  the  deci- 
sion vacated,  where  tbe  evidence  heard  before 
the  commissioner  was  not  incorporated  in  the 
record,  though  the  reviewing  court  had  Jurisdic- 
tion of  the  parties  and  subject-matter. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent  Dig.  fi{  153-167;  Dec.  Dig.  {  60.*J 

2.  Cebtioravi  (i  68*)— PBOce£DiNa»— Stafu- 
TOBT  Writ. 

As  Bern,  it  Ba).  Code,  {  1010,  provides  that 
on  certiorari  to  review  the  dotrrmination  of  an 
inferior  tribtinnl,  the  court  shall  review  the  ev- 
idence, a  decision  by  the  commissioner  of  pub- 
lic lands  cannot  be  sustained  on  the  theory  that 
it  was  equivalent  to  a  verdict  where  the  evi- 
dence upon  whirh  it  was  based  was  not  incor- 
porated in  the  record. 

[Eld.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  H  180-182;  Dec.  Dig.  {  68.*] 

3.  PuBUO  Laiids  (I  100*)— CouMissio neb- 
Fin  Dino  or. 

On  certiorari  a  finding  by  the  commission- 
er  of  public  lands,  based  on  evidence,  cannot  be 
upheld  because  he  was  not  confmed  to  evidence 
taken  at  the  bearing,  but  might  make  his  find- 


ing irrespective  thereof,  and  on  independent  In- 
vestigation. 

[Ed.  Note.— For  other  cases,  see  Public  Land% 
Cent.  Dig.  S  307;  Dec  Dig.  {  109.*] 

4.  Evidence  (8  48*)— Judicial  Notice. 

Tbe  Supreme  Conrt  will  take  jndidal  no- 
tioe  of  the  practice  <A  the  officers  of  the  public 

land  service  as  commissioners  to  administer 
oaths  in  all  bearings  pertaining  to  state  lands. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  S  70;  Dec  Dig.  f  4S.«] 

Department  1.  Appeal  from  Superior 
Court,  Thurston  County;  John  B.  Mitchell, 
Judge. 

Certiorari  by  J.  O.  Grouch,  as  administra- 
tor of  tbe  e&tate  of  Edwin  B.  Knight,  deceas- 
ed, to  review  a  determination  of  E.  W.  Boss, 
Conunlssloner  of  Public  Lands.  From  a 
Judgment  dismissing  the  proceeding,  plaintiff 
appeals.   Modified  and  affirmed. 

T.  M.  Vance,  of  Olympia,  Fenl^  Bryan, 
of  Seattle,  and  Gordon  &  Easterday,  of  Ta- 
coma,  for  appellant.  W.  V.  Tanner  and  B. 
B.  Campbell,  both  of  Olympia,  and  F.  H. 
Murray,,  of  Tacoma,  for  respondent. 

CHADWIGK,  J.  Without  reference  to  an- 
tecedent fticta.  It  Is  enough  to  say  that  on 
January  21,  1911,  an  application  was  made 
by  an  Interested  party  to  cancel  a  deed 
theretofore  made  by  the  commissioner  of 
public  lands  on  July  14,  1906,  whereby  tbe 
state  conveyed  to  one  Henry  O.  Knight  96.43 
acres  of  tide  land  for  oyster  cultivation,  said 
deed  being  executed  under  chapter  16,  tit.  51, 
Rem.  &  Bal.  Code.  The  application  was  bas- 
ed on  several  grounds,  among  others,  that 
tne  land  had  not  been  used  by  the  grantee  or 
by  his  grantees  for  the  cultivation  of  oysters, 
that  the  land  was  not  suitable  for  cultivation 
of  oysters,  and  that  It  bad  been  used  for  oth- 
er purposes.  A  hearing  was  had  before  the 
commissioner  of  public  lands,  In  which  the 
parties  immediately  concerned  participated. 
The  commissioner  of  public  lands  made  find- 
ings inter  alia  that  the  land  bad  not  been 
devoted  to  the  cultivation  of  oysters  and  wns 
not  suitable  for  the  cultivation  of  oysters, 
and  accordingly  canceled  the  deed.  Wbere- 
upon  the  relator  sued  out  a  writ  of  certiorari 
In  the  superior  court  of  Thurston  county, 
to  which  the  commissioner  made  return.  At 
tbe  time  of  the  hearing  the  commissioner 
took  the  testimony  of  several  witnesses,  and, 
It  appearing  by  the  writ  that  the  testimony 
of  tbe  witnesses  had  not  been  transcribed 
and  made  a  part  of  the  record,  the  court  di- 
rected a  further  return.  It  appears  that  the 
commissioner  was  unable  to  certify  tbe  testi- 
mony because  the  stenographer  who  had 
taken  it  was  not  thereafter  able  to  read  or 
transcribe  her  notes.  On  motion  of  the  re- 
spondent's counsel  tbe  proceeding  was  dis- 
missed ;  the  court  holding  that  It  had  no  Ju- 
risdiction In  the  premises. 

[1]  We  cannot  concur  In  the  reasons  given 
for  dismissing  the  proceeding.    The  court 
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had  unquestioned  Jurisdiction  over  the  sub- 
ject-matter and  of  the  parties,  but  we  never- 
theless believe  that,  no  question  of  law  ap- 
pearing which  was  determinative  of  the  case, 
it  was  not  only  within  the  discretion  of  the 
court,  but  was  in  a  sense  Incumbent  lipon 
blm,  to  dismiss  the  proceedings. 

The  writ  of  certiorari  as  it  has  been  de- 
fined by  our  statute  is  an  enlargement  of 
the  common-law  writ,  and  in  a  proper  c&se 
puts  upon  the  court  the  duty  of  iuqulrlDg 
Into  the  facts  upon  which  the  Judgment 
rests.  It  is  provided  tn  Bern.  &  Bal.  Code,  S 
1010,  that  questions  involving  the  merits  to 
be  determined  by  the  reviewing-  court  are: 
«**2.  ***8.  ***4. 
Whether  there  was  any  competent  proof  of  all 
the  facts  necessary  to  be  proved,  In  order  to  au- 
thorize the  making  of  the  determination.  G. 
If  there  was  such  proof,  whether  there  was,  up- 
on all  the  evidence,  such  a  preponderance  of 
proof,  against  the  ezlBtence  thereof,  rendered  in 
an  action  in  a  court,  triable  by  a  jury,  would 
be  set  aside  by  the  court,  as  against  the  weight 
of  evidence." 

In  btate  ex  rel.  8.  ft  I.  E.  B.  Co.  v.  State 
Board,  etc  7S  Wash.  80.  m  Pac  696,  we 
held: 

"It  seems  clear  that  our  statutory  certiorari 
and  review  proceeding  cqntemplat^  a  review 
in  the  courts  of  the  proceeding  liad  in  an  in- 
ferior tribunal  only  upon  the  record  of  sucb 
proceeding  made  therein,  and  that  such  review 
IB  in  no  seoae  a  trial  de  novo  of  the  qnestions 
determined  by  the  inferior  tribunal  sought  to  be 
reviewed," 

It  iB  annrent,  fher^we,  that  the  court 
could  not  review  the  action  of  the  com- 
missioner becaose  the  fftcts  upon  which  his 
Judgment  was  based  had  not  beoi  brought  to 
the  court,  and,  it  appearing  Hut  It  was  im- 
possible to  do  this,  the  court  could  make  no 
other  order  tlian  one  of  dismissal,  for  It  is 
made  the  duty  of  the  superior  Judge,  in  a  cer- 
tiorari proceeding  depending  upon  facts 
alone,  to  review  evidence  and  ascertain  for 
himself  the  preponderance  of  the  proof.  He 
cannot  do  this  without  the  record. 

[2]  It  Is  contended,  however,  by  counsel 
for  the  commissioner  that  the  findings  of  the 
commissioner  must  be  taken,  in  the  absence 
of  the  evidence,  as  the  verdict  of  a  Jury, 
and  that  they  are  snffldeut  to  sustain  his 
Judgment.  The  answer  to  this  Is  that  the 
statute  has  provided  for  a  review  of  tbe 
facts  by  the  court  In  cases  of  this  kind.  It  is 
a  special  proceeding  defined  by  statute,  and 
is  not  controlled  by  the  rules  of  common 
law  or  by  the  Code  of  Civil  Procedure. 

[3]  It  is  suggested  by  the  Attorney  General 
that  tbe  commissioner  Is  not  confined  In  his 
determination  to  any  evidence  taken  at  a 
hearing;  that  he  can  make  his  finding  ir- 
respective of  tbe  evidence  or  by  an  independ- 
ent Investigation,  and  that,  having  once  de- 
cided that  a  deed  shall  be  canceled  his  order 
must  be  held  to  be  conclusive.  This  question 
is  not  before.us  on  the  record  as  we  find  it 


The  commissioner  did  take  testimony,  anil 
has  made  his  finding  upon  the  evidence, 

[4]  Nor  will  we  inquire  Into  the  power 
of  tile  commissioner  to  subpcBua  witnesses 
or  to  take  the  evidence  of  witnesses,  or  to 
administer  oaths  In  a  proceeding  instituted 
to  cancel  a  deed  executed  under  chapter  16, 
tit  61.  HowevOT,  in  passing,  it  seems  not 
out  of  place  to  say  that  the  record  shows 
a  formal  hearing  before  the  commissioner, 
and  that  be  did  administer  oaths  to  tho 
witnesses.  It  has  been  the  practice  of  that 
department  of  which  we  now  take  Judicial 
notice  (18  Oyc.  903)  to  administer  oaths  Ih 
all  hearings  pertaining  to  state  lands.  We 
deem  it  not  out  of  place  to  say  that  we  have 
no  doubt  of  tbe  power  of  the  commissioner  to 
receive  the  sworn  testimony  of  the  witnesses, 
and  if  he  has  not  that  power  by  the  implica- 
tions arising  out  of  the  act  the  oath  might 
be  administered  by  any  other  officer  authoriz- 
ed to  administer  oaths  in  any  Judicial  in- 
quiry or  proceeding  under  tbe  laws  of  the 
state  of  Washington. 

Tbe  court  ordered  that  the  proceeding  be 
dismissed  without  prejudice.  No  appeal  was 
taken  from  this  part  of  tbe  order.  To  make 
tbe  Judgment  of  the  lower  court  effectual,  it 
will  be  necessary  to  remand  the  case,  with 
directions  to  the  trial  Judge  to  make  an  order 
vacating  the  decision  of  the  commissioner 
without  prejudice  to  another  hearing  before 
the  commissioner. 

CROW,  G.  J.,  and  GOSE,  MOBRIS,  and 
PABKBB^  JJ.,  concur. 


In  re  PIERCT'S  ESTATE. 
FIEBCT  V.  PIEBGT. 
(S.  F.  6819.) 
(Supreme  Court  of  California.    Dec.  11.  1914.) 

1.  JunoHENT  (M  670,  738*1— BBS  Jddicata— 

IDENTITT  or  I88UB8  ANU  PaBTIES. 

It  is  no  bar  to  assertion  against  an  admin- 
istrator, on  his  accounting  of  cuiim  for  uae  and 
occupation  of  land  of  the  estate,  that  pending 
the  administration,  the  heir,  asserting  title  as 
such,  Bucc^sfuUy  sued  to  set  aside  her  deed  of 
the  land  to  him;  the  right  of  possession  until 
distribution  being,  nnder  Code  Civ.  Proc.  i 
1681,  in  the  administrator,  so  that  there  could 
not  have  been  recovery  in  tbe  action  for  use  and 
occupation,  and,  in  addition,  the  action  having 
been  against  him  individually. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig,  §1  1105, 1181.  USB,  m7;  Dec.  Dig. 

2.  Appbai.  ano  Ebbob  (t  484*)— Stat  Bond- 
Effect  OR  Scope  of  Jddquent. 

The  condition  of  a  stay  bond  to  pay  the 
value  of  the  use  and  occupation  pending  appeal 
from  a  judgment  setting  aside  a  deed  does  not 
extend  the  scope,  as  an  adjudication,  of  the 
Judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2286,  ^86;  Dec.  Dig.  f 
484.»3 

3.  EXECtJTOBS  AND  ADUIKISTBATOBS  (8  409*)— 
CoUUISSIOnS— StJCCESSIVB  AniflNIBTBATOBS. 

An  administrator  who,  pending  administra- 
tion, is  removed  and  succeeded  by  another  Is 
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not  entitled  to  13ie  ttatntory  commissions,  but, 
at  most,  to  sndi  put  tiiereof  aa  may  be  appor- 
tioaed  to  bim  on  a  oonsideration  of  the  rigbts 
of  both. 

[Ed.  Note.— For  other  cases,  eee  Executors 
and  Admiaistraton,  Cent  Dig.  {  2180;  Dec 
Dig.  i  409.*] 

4.  EXECtlTOBS  ARD  ADWNIBTBATOBB  (§  601*)— 

GoiuiissioNa  —  Affzjoatxoit  fob  Allow- 
ance—Time. 

Code  Civ.  Proc.  S  1616,  as  amended  in  1911, 
providing  tor  an  application,  after  a  year  from 
snmtiog  of  letters  of  administration,  for  an  al- 
lowance on  commissions,  is  applicable  to  mo* 
cessive  administrations. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  |3  2072,  2140, 
2142-2148;  Dec  Dig.  i  601.*] 

5.  EXBCUTOBS  AND  AdUINISTBATOBS  (S  501*)— 
ClJUM  FOB  COMUISSIORS— DlBALLQWANOE. 

An  a^iniatrator,  who  bad  been  succeeded 
by  another,  having  merely  claimed,  by  a  charge 
in  his  account,  what  be  was  not  entitled  to,  the 
entire  statutory  commission,  and  not  asked  (or 
an  allowance  on  the  commission  ultimately  pay- 
able Utt  the  administration  as  a  whole,  there 
was  no  error  in  merely  refusing  to  allow  the 
c;harge. 

[Ed.  Note.— For  other  cases,  see  Execators 
and  Adminiatrators,  Cent.  Dig.  H  2072,  2140, 
2142-2148;  Dee.  Dig.  fi  601.*] 

6.  Appeal  ard  Eebob  (S  1011*)— Review- 
Findings  ON  CONFLIOTINO  EVIDENCE. 

Finding  on  acconnting  by  administrator  of 
the  rental  valne  of  premises  chargeable  to  Mm 
for  use  and  occupation,  being  on  conflicting 
evidence,  with  testimony  supporting  the  cod- 
clodon,  is  not  reviewable. 

[Ed.  Note— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  S083-3988;  Dec  Dig.  % 
1011.^] 

7.  Appeal  and  Ebbob  <{  1058*)— Habmlbss 
Ebbob— AoiaeaioN  and  Rejection  of  Etz- 

DENCE. 

'  Sustaining  of  objection  to  a  question  may 
not  be  complained  of;  the  substance  of  the  tes- 
timony sought  thereby  being  brought  out  by 
later  qaestions. 

[Ed.  Note. — For  other  cases,  see  Appeal  aod 
Error,  Cent  Dig.  S§  4195,  4200-4204,  4206; 
Dec  Dig.  I  1058.*] 

8.  Evidence  (I  113*)— Rental  Value. 

One  testil^iag  in  bis  own  behalf  as  to 
rental  value  may  not  testify  to  what  he  had 
"undertaken  to  do  with  reference  to  renting  this 
out" 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  29&-296;  Dec  Dig.  1  US.*] 

Department  1.  Appeal  from  Superior 
Conrt,  Santa  Clara  County;  P.  F.  Gosbey, 
Judge. 

In  the  matter  of  the  estate  of  David  J. 
Pierey,  deceased.  From  an  order  eettUng 
his  account  as  administrator,  Edward  M. 
Plcrey  appeals,  Andrew  J.  Plercy  b^g  the 
respondent.  Affirmed. 

See,  also,  145  Pac  91. 

Rogers  St  Bloomlngdale,  of  San  Jose,  for 
appellant  Jobn  E.  Alexander,  of  San  Fran- 
cisco, and  Beaaly  &  Fry  and  Fry  ft  Jenkins, 
all  of  San  Jose,  for  respondent. 

SLOSS,  J.  This  l8  an  appeal  by  Edward 
H.  Pleicy  from  an  order  settling  bis  actonnt 
as  administrator  of  the  e^te  of  David  J. 
Plercy,  deceased. 


t  David  J.  Plercy  died  intestate  In  Febru- 
ary, 1901,  leaving  as  his  sole  heir  bis  moth- 

I  er,  Mary  Plercy.  Edward  M.  Plercy  was  ap- 
iwinted  administrator  of  his  estate  on  April 
10,  1001.  In  March,  1901,  Mary  Plercy  ex- 
ecuted a  deed  conveying  to  Edward  the  real 
estale  which  had  descended  to  her  as  heir 
of  David.  In  September,  1903,  Mary  com- 
menced an  action  against  Edward  to  set 
aside  this  deed  on  the  ground  of  fraud  and 
undue  influence.  Judgment  was  rendered 
against  her,  but  thereafter,  on  motion  of  An- 
drew J.  Plercy,  as  administrator  of  her  es- 
tate (she  having  died,  and  said  Andrew 
having  been  appointed  as  such  administrator 
and  substituted  as  plalntUT  In  the  action),  a 
new  trial  was  granted.  See  Plercy  v.  Plercy, 
149  Cal.  163,  86  Pac  607.  On  a  retrial  the 
plaintiff  secured  judgment  decreeing  that  tbe 
title  to  the  premises  in  dispute  was  vested 
In  him  as  administrator  of  the  estate  of 
Mary.  Edward  appealed,  giving  a  stay  bond 
in  the  sum  of  910,000  to  secure  payment  ct 
the  value  of  the  use  and  occupation  of  the 
premises  pending  the  appeal.  The  Judgment 
was  affirmed ;  tbe  judgment  of  affirmance  be- 
coming final  In  June,  1912.  Plercy  v.  Plercy, 
18  CaL  App.  TOl,  124  Pac  661.  Tbereupon 
steps  were  taken  to  compel  Edward  to  ffie 
an  account  and  to  have  hlra  removed  as  ad- 
ministrator. Before  these  matters  had  been 
disposed  at,  in  October,  1912,  Edward  agreed 
to  turn  over  the  possession  of  the  real  estate 
In  controversy,  and  possession  was  d^vered. 
A  first  account  theretofore  filed  had  been  dis- 
allowed. A  second  was  filed  on  December 
12,  1912.  TtilB,  too,  was  disallowed,  and  the 
liters  of  admlxdstratlou  of  Edward  were, 
on  Jannary  16»  1013,  revoked.  Andrew  was 
appointed  administrator  of  tbe  estate  of 
David  on  January  81,  1013. 

On  February  15, 1913,  Edward  filed  a  third 
account,  which  for  me  the  subject  of  the 
present  controversy.  Considerable  testimo- 
ny was  introduced.  The  court  announcfed  Its 
conclusion  that  Edward  M.  Plercy  had,  dur- 
ing his  possession  of  the  real  estate  belong- 
ing to  tbe  estate,  used  it  and  conducted  it 
as  his  own,  la  conjunction  with  adjoining 
property  belonglDg  to  bim;  that  he  bad  kept 
no  accounts  of  his  use  of  tbe  estate's  prop- 
erty; that  he  bad  mingled  tbe  proceeds  of 
the  estate  with  his  own  funds  and  had  used 
them  for  bis  own  purposes  and  benefit;  and 
that  It  was  Impossible  to  ever  find  out  the 
true  state  of  the  affairs  of  the  estate,  and 
what  bad  been  received  and  disbursed  In 
connection  therewith.  Accordingly,  the  court 
announced  Edward  should  be  charged  with 
the  reasonable  rental  value  of  the  land  of 
the  estate  for  bis  use  and  occupation  thereof. 
That  the  evidence  fully  sustains  tbe  fore- 
going statement  of  the  facts  shown  cannot  l>e 
disputed,  and  the  appellant  does  not  question 
the  propriety,  under  this  state  of  facts,  of 
charging  bim  with  the  rental  value  of  tbe 
land,  except  that  he  makes  the  claim— ^  be 
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coneldered  lato^-^-tbat  the  Jadgment  In  the 
action  instltated  against  him  by  Mary  Piercy 
ban  encb  cbarge.  At  thJa  stage  the  court 
set  a  day  for  bearing  ovldenoe  of  rental  val- 
ue. Snob  evidence  waa  introduced,  and  the 
court  made  an  order  fixing  die  rental  value 
of  tbe  real  property  of  tbe  estate  during  tiie 
admlnlatratlm  of  Edward  at  fl,740  per  an- 
num; 800  acres  at  93.30  eacb,  and  750  acres 
at  fi  each.  fDiereafter  tbe  order  now  ap- 
pealed from  was  made.  By  It  the  court 
charged  Edward  with  $1,740  per  annum  from 
AprU  10,  1801,  to  October  8,  1912.  It  re- 
tnsed  the  request  of  the  respond^  that  tbe 
appellant  be  <AarKed  with  compound  Interest 
on  these  sums,  and  refused  to  allow  Edward 
any  counsel  fees  or  eommteslona. 

[1, 1]  The  first  p<^t  urged  la  that  the  re- 
QKmdait^s  dalm  for  the  value  of  the  use  and 
occupation  of  the  premises  might  have  been 
litigated  in  the  action  broos^t  by  Uary 
Piercy  against  tiie  a]n>ellant^  and  that  the 
Judgment  in  that  action  la  therefore  a  bar  to 
a  renevnl  of  the  same  tAaim.  A  suflldait  an- 
swer to  this  contention  la  that  tbe  value  of 
the  use  and  occupation  could  not  have  been 
recovered  firom  the  appellant  In  the  former 
action.  He  was  there  sued  as  an  Individual, 
dalmlng  title  to  property  which,  it  was  al- 
leged, beUn^»d  to  Mary  Piercy.  Tbe  sub- 
stituted plaintiff  in  that  case,  as  administra- 
tor of  the  estate  of  Mary  Plercgr,  recovered 
Judgment  declaring  that  she  (or  her  estate) 
was  the  owner  of  tbe  property.  But  the  title 
asseorted  her  was  tliat  of  an  h^  <rf  the 
estate  of  David  Plen?.  That  estate  had  not 
been  administered.  X>uring  its  administra- 
tion the  heir,  althou^^  soeceedlng  to  the  legal 
title,  was  not  entitled  to  the  possession  of 
the  properly.  Until  distribution,  the  right 
of  possesEdon  waa  in  the  administrator.  Code 
ClT.  Proa  I  1581;  Meeks  v.  Hahn.  20  Cal. 
620;  WasblnKton  v.  Black,  88  (XL  290,  23 
Pac.  800.  So  that,  whate^  may  have  been 
the  effect  of  tbe  former  Ju^ment  as  an  ad- 
judication In  fovor  of  Mary,  and  against  EA- 
ward,  that  the  title  was  In  the  former,  there 
could  have  beoi  no  recovery  of  tbe  value 
of  the  use  and  oocnpation,  for  the  dmple  rea- 
son that,  during  tbe  entire  pend^cy  of  tbe 
action,  tbe  plalnllfl  therein  was  not  entitled 
to  the  possession  of  the  premLses.  Further- 
more, that  actlm  was  against  Edward  M. 
Piercy  as  an  Individual.  The  Judgment  could 
not  determine  his  liability  to  the  estate  as 
administrator,  and  this  is  the  liability  upon 
which  the  order  now  b^ore  us  is  based.  The 
fact  that  he  gave  a  stay  bond,  conditioned  to 
p^  the  value  of  the  use  and  occupation 
poiding  the  appeal,  did  not  have  the  effect 
of  tatendlng  the  scope,  as  an  adjudication, 
of  the  Judgment  appealed  from. 

[S,  4]  The  appellant  complains  of  the  re- 
fusal of  the  court  to  allow  him  administra- 
tor's Gommiaslo&s  and  counsel  fees.  Tbe  ap- 
pellant had  been  succeeded  as  administrator 
by  Andrew  J.  Piercy  and  tbe  administration 
of  the  estate  remained  uncompleted.  The  for- 


mer administrator  mu  not,  tlieref ore,  oitltled 
to  the  statutory  eonunlssionSi  but,  at  most, 
to  such  part  thereof  as  the  court  might  ap- 
portion to  him  upon  a  consideration  of  the 
respective  righto  of  tlie  suoceaslTe  adminis- 
trators. Prior  to  the  amendment  in  1011*of 
section  1616  of  tlie  Oode  of  Civil  Procedure, 
no  Budi  apportionmait  could  be  made  until 
the  estate  had  been  completely  administered 
and  was  ready  for  distribution.  Estete  of 
Barton,  55  Cal.  87;  In  re  Levinson,  108  Cal. 
466.  41  Pac.  488,  42  Pac.  479.  The  amended 
section  provides,  however,  for  an  application, 
after  the  expiration  of  one  year  fnmi  the 
grant  of  letters,  for  an  allowance  upon  com- 
missions. Tbls  provision  is  applicable  to  suc- 
cessive administrators.  Estate  of  Jones,  166 
Gat  147, 135  Pac.  293. 

[S]  It  does  not  alter  the  rule  that  the  stat- 
utory commissions  are  to  be  paid  but  once, 
and  are  to  be  api>ortloned  among  all  tbe  ad- 
ministrators. The  appellant  did  not  Invoke 
the  power  of  the  court,  under  the  amended 
section,  to  make  an  allowance  on  account  of 
the  commission  which  would  ultimately  be 
payable  for  the  administration  as  a  whole. 
He  simply  charged  the  estate,  In  his  account, 
with  the  entire  statutory  commission.  This 
charge  the  court  refused  to  allow,  and  there 
can  be  no  doubt  that  it  waa  right  in  thus  re- 
fusing. The  appellant  was  clearly  not  enti- 
tled to  what  he  asked,  and,  if  he  desired  to 
have  the  court  make  a  partial  allowance  on 
account,  be  should,  in  some  way,  have  re- 
quested that  the  court  exercise  the  discretion 
vested  in  It  by  tbe  amended  section  1616. 
This,  so  far  as  the  record  shows,  he  did  not 
do,  and  it  must  accordingly  be  held  that  tbe 
court  did  not  err  in  denying  the  only  applica- 
tion made  to  It  This  conclusion  Is  no  bar  to 
the  right  of  the  appellant  to  proceed  hereaft- 
er for  a  partial  allowance  under  section  1616. 
Tbe  question,  much  discussed  by  counsel, 
whether  the  misconduct  of  the  api>ellant  as 
administrator  would  justify  the  court  In  de- 
nying htm  any  allowance  ot  commissions 
need  not  be  here  decided.  It  will  remain 
open  for  consideration  upon  any  future  ap- 
plication that  may  be  made,  whether  on  final 
distribution  or  prior  thereto.  The  demand 
for  an  allowance  for  attorney's  fees  stands 
upon  similar  grounds. 

[I]  Appellant's  remaining  pointe  have  to 
do  with  the  determination  of  the  r^tol  value 
of  the  premises.  It  is  claimed  iha.t  the  evi- 
dence does  not  sustato  the  court's  finding  in 
this  regard.  But  an  examinatton  of  the  rec- 
ord discloses  the  familiar  situation  of  a  con- 
flict In  tbe  evidence,  and,  since  there  is  tes- 
timony supporting  the  conclusion  reached, 
that  conclusion  cannot  be  assailed  here. 

[7, 1]  It  Is  further  urged  that  tbe  court  be- 
low erred  in  sustaining  objections  to  two 
qnestionB  asked  appellant  of  witnesses  tes- 
tifying on  the  matter  of  value.  In  one  of 
these  Instances— that  ot  the  witness  Dassel — 
the  substance  <tf  the  testlmcniy  sought  to  be 
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elldted  was  brongbt  out  by  later  questions. 
The  other  qnestton  was  put  to  the  appellant 
lilmselt.  Be  was  testifying  to  his  own  be- 
lul^  and  had  given  bis  opinion  ot  the  rental 
value  of  tbe  land.  He  was  then  asked  what 
he  had  "undertaken  to  do  with  reference  to 
renting  this  out"  The  court  properly  de- 
clined to  permit  an  answer  to  this  question. 
See  Santa  Ana  t.  Harlln,  99  Gal.  688, 84  Pac. 
224. 

The  order  Is  affirmed. 

We  concur:  SHAW,  J. ;  AMGEUiOTTIt  J. 


In  re  PIBBCyS  ESTATD. 
PIBBGY  T.  PIERCY. 
(S.  F.  6S20.) 
(Supreme  Coart  of  California.    Dec.  11,  1914. 
Rehearing  Denied  Jan.  9,  1915.) 

1  EXBCDTOBS  AND  ADUINiaTOATOBS  (|  478*) 
— ACCOUHTUTO  —  ChABOES  —  COUFOUND  IM- 
nBEBT. 

Where  aettlement  of  the  estate  Is  long  de- 
layed, merely  because  of  the  administrator's 
frandnlent  claim  to  the  land  and  consequent  lit 
igation,  and  he  used  it  for  his  own  benefit,  he 
uould  be  charged  compound  interest  on  the 
rental  value. 

lEd.  Note.— For  otiier  eases,  see  Bxecotors 
and  Administrators,  Cent  Dig.  I  2063;  Dec 
Die.  {  4Ta*] 

2.  ExECUTOBS  AWD  Administbatohs  (i  478*)— 
Accounting— Chabobs—Intebebt. 

The  rule  that  interest,  as  such,  cannot  be 
allowed  where  tbe  amount  of  damages  Is  un- 
liquidated and  incapable  of  being  made  certain 
applies  only  in  &n  action  for  damages,  and  not 
in  fixing,  on  accounting,  the  liability  of  a  de- 
linqueot  administrator. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |  2068;  Dec. 
Dig.  S  478.*] 

Department  1.  Appeal  from  Superior 
Courts  Santa  Clara  County;  P.  F.  Gosbey, 
Judge. 

In  tbe  matter  of  the  estate  ot  David  J. 
Plercy,  deceased.  From  an  order  settling  the 
account  of  Edward  M.  Plercy,  aa  administra- 
tor, Andrew  J.  Plercy,  admtnlstzator,  ap- 
peals. Modified  and  affirmed. 

John  E.  Alexander,  of  San  Francisco,  and 
Beasly  &  Fry  and  Fry  tt  Jenkinsj,  all  of 
San  Jose,  for  appellant  Rogers  &  Blooming- 
dale,  of  San  Jose,  for  respondent. 

SLOSS,  J.  This  fs  an  appeal  by  Andrew 
J.  Plercy  from  the  same  order  which  was 
■  under  review  In  Estate  of  Plercy  (S.  P.  No. 
fSSia),  145  Pac.  88,  Just  decided.  In  the  for- 
mer case  the  administrator  appealed  from 
the  order  settling  his  account.  Here  the  op- 
posing party  appeals  from  that  part  of  the 
order  refusing  to  charge  the  administrator 
with  compound  Interest  on  the  rental  value 
of  the  land  of  the  estate.  There  U  a  sepa- 
rate transcript  covering  tbe  present  appeal, 
but  many  of  tbe  important  facts  are  stated 
in  the  opinion  filed  in  S.  F.  No.  6819,  145 


Pac.  88.  The  record  shows  further  that, 
with  the  exception  of  personal  property  ap- 
praised at  f  142JM>,  the  entire  estate  ot  David 
J.  Plercy  consisted  of  the  real  estate  which 
was  thd  subject  of  the  litigation  between 
Mary  Plercy  and  Edward  M.  Plercy.  Tbe 
bill  of  exertions  sets  forth  that  at  the  hear- 
ing of  objectlous  to  the  account  filed  by  the 
r^pondent  evidence  was  Introduced  showing 
that,  ever  since  his  appointment  as  adminis- 
trator, a&lA  Edvrard  M.  Plen?  bad  been 
guilty  of  neglect  of  the  estate;  had  claimed 
all  the  estate  as  his  own;  had  used  and 
conducted  all  the  business  and  property 
thereof  as  his  own;  and  had  used  the  rents, 
issues,  and  profits  thereof  In  his  ovrn  busi- 
ness and  for  his  own  benefit. 

[1,2]  We  think  the  appeUant  is  right  In 
bis  contention  that  the  court  should  have 
charged  respcmdent  with  interest  at  the  legal 
rate,  compounded  with  annual  rests,  upon 
the  amount  found  dae  from  him  au  the  rent- 
al value  of  tbe  real  property  of  the  estate. 
This  Is  the  ordinary  rule  where  a  trustee 
has  used  the  trust  property  for  his  own 
benefit  If  any  loss  occurs,  the  loss  must  be 
borne  by  him,  while  the  beneficiaries  are  en- 
titled to  any  profits  rwllzed.  Walls  v.  Walk- 
er, 87  Cal.  424,  99  Am.  Dec.  290.  "The  true 
rule  in  equity  in  such  cases  is  to  take  care 
that  all  the  gain  shall  go  to  the  cestui  que 
trust"  2  Story,  Eq.  Jur.  (13th  Ed.)  SS  1277, 
1278.  Where,  as  here,  the  settlement  of  the 
estate  has  been  long  delayed,  and  the  ad- 
ministrator has  himself  used  funds  belonging 
to  the  estate,  the  heirs  will  not  be  fully  com- 
pensated unless  they  receive  compound  in- 
terest upon  the  property  of  the  estate  thus 
withheld.  These  views  are  sustained  by  an 
unbroken  current  of  authority.  Estate  of 
Stott,  52  Cal.  403;  Estate  of  Clark,  53  Cal. 
365;  In  re  HUliard,  83  Cal.  423,  23  Pac. 
293 ;  In  re  Eschrlch,  85  Cal.  98,  24  Pac.  634 ; 
Miller  V.  Lux,  100  Cal.  609,  35  Pac.  345,  639; 
Estate  of  Coushis,  111  Cal.  441,  44  Pac.  182; 
Bemmerly  v.  Woodward,  124  CaL  568,  57  Pac 
661;  Estate  of  Hamilton,  139  Cal.  671,  73 
Pac.  578;  Glassell  v.  Glassell,  147  Cal.  610, 
82  Pac.  42 ;  Estate  of  McPhee,  156  Cal.  S35, 
104  Paa  455,  Aon.  Cas.  1913E,  899. 

That  the  distribution  of  the  estate  was 
unjustifiably  delayed — a  circumstance  which 
has  been  regarded  as  having  an  Important 
bearing  on  the  question  of  liability  for  com- 
pound Interest  (In  re  HilUard,  supra) — can 
hardly  be  questioned.  There  was  but  one 
heir.  The  claims  were  not  of  large 
amount  The  necessary  proceedings  for  ad- 
ministration could  have  been  speedily  con- 
cluded. The  only  reason  for  the  long  delay 
was  that  the  administrator  asserted  a  claim 
to  the  lands  against  the  estate.  This  claim 
was  adjudged  to  be  based  upon  his  own  fraud 
and  undue  Influence.  The  fact  that  he  set  It 
up  and  litigated  it  caimot  entitle  him  to  any 
special  consideration.    It  Is  equally  clear 
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that  the  adminlBtrator  violated  his  trust  by 
using  the  property  of  the  estate  for  bis  own 
benefit  in  conjunction  with  property  belong- 
ing to  htm.  There  may  be  eases  in  wblcdi  the 
trial  court  may,  in  the  exercise  of  a  sound 
discretion,  grant  or  deny  compound  interest 
Here,  however,  the  misconduct  of  the  ad- 
ministrator was  BO  clearly  shown  that  there 
was  no  room  for  the  play  of  discretion.  It  is 
suggested  by  appellant  that  the  trial  court 
based  Its  conclusion  on  the  rlew  that  It  could 
not  allow  interest,  simple  or  compound,  on 
the  rental  value,  because  such  value  wan  un- 
liquidated and,  until  the  making  of  the  or- 
der, unascertained.  But  we  think  this  con- 
sideration has  no  bearing  on  the  question. 
It  has  often  been  held  that,  in  actions  for 
damages  for  tort  or  breach  of  contract,  in- 
terest as  such  cannot  be  allowed  where  the 
amount  of  damage  is  unliquidated  and  In- 
capable of  being  made  certain.  Cox  v.  Mc- 
Laughlin, 76  Cel.  60,  18  Pac.  100,  9  Am. 
St  Rep.  164;  Ck>bum  v,  Goodall,  72  Cal. 
498,  14  Pac.  190,  1  Am.  St  Rep.  76;  Easter- 
brook  V.  Farquharson,  110  Cal.  811,  42  Pac. 
811;  Swinnerton  v.  Argonaut  L.  &  D.  Co., 
112  Gal.  375,  44  Pac.  719;  Macomber  v.  Blge- 
low,  123  CaL  632,  66  Pac.  449.  But  this  rule 
has  no  application  here.  It  la  a  rule  gov- 
erning the  allowance  of  interest  In  actions 
for  damages.  Ctv.  Code,  8  3287.  Other  con- 
siderations must  govern  a  court  in  fixing  the 
liability  of  a  delinquent  trustee.  In  such 
cases  the  primary  consideration  Is  the  equi- 
table one  that  the  trustee  mnst  be  compelled 
to  fully  compensate  the  beneficiary  for  the 
unanthorlaed  use  of  the  trust  estate.  As  we 
have  already  Indicated,  compensation  would 
not  be  complete  if  interest  were  withheld. 

The  order  is  remanded,  with  directions  to 
the  court  below  to  modify  it  by  charging  the 
respondent  with  interest  upon  the  r^tal 
value  of  the  land  of  the  estate  at  the  rate 
of  7  per  cent  per  annum,  compounded  an- 
muOly,  from  April  10,  1901,  to  October  8, 
1912. 

As  80  modified,  the  order  aivealed  from 
will  stand  affirmed. 

We  concur:  SHAW,  J.;  AMQBLlxyrri,  J. 


SHEKWIN  V.  SOUTHERN  PAC.  CO. 
(L.  A.  3344.) 
(Supreme  Court  of  California,    Dec.  3,  1914.) 

1.  Abatkmsnt  and  Revival  ({  68*)— Death 

OF  Pakty  Pending  New  Teial. 

Id  a  personal  injury  case,  the  death  of 
plaintifE  pending  a  motion  for  a  new  trial  after 
judgment  in  his  favor  does  not  abate  the  action, 
but  the  judgment  Btanda,  and  is  enforceable  by 
the  deceased  plalotififB  representatives,  unless 
finally  vacated  on  an  appeal. 

[Ed.  Note.— For  other  casefl,  see  Abatement 
and  Revival,  Cent  Dig.  U  848-848;  Dec.  Dig. 


2.  Apfeai,  and  IEbbob  (I  488*)  —  Effect  or 
Gkantinq  New  Tbiaz.— Vacation  ot  Judo- 

VENT. 

While  an  appeal  from  an  order  granting  a 
new  trial  is  pending,  the  order  la  subject  to 
the  condition  that,  if  it  be  reversed,  its  effect  to 
vacate  the  judgment  is  annuUed,  and  the  judg- 
ment will  then  stand  as  though  the  order  bad 
not  been  made. 

[Ed.  Note.— For  other  cases,  see  ^peal  and 
Error,  Cent  Dig.  S  2196;  Dec.  Dig.  ^433.*] 

3.  New  Tbiai^  (i         —  Obounds  —  AmsA- 

TITB— SDFnClENCT. 

Where  affidavits  in  support  of  a  motion  for 
new  trial  because  of  a  juror's  false  statements 
on  his  examination  voir  dire  did  not  show  that 
the  movant  and  its  counsel  were  Ignorant  of 
the  facts  complained  of  until  the  rendition  of 
the  verdict,  It  was  error  to  grant  a  new  trial. 

[Ed.  Note.-rFor  other  cases,  see  New  Trial, 
CenL  Dig.  SS  284r-287,  289,  302,  806;  Dec.  Dig. 

Department  1.  Af^eal  ttom  Superior 
Court,  Lob  Angles  County;  N.  P.  Oonii^', 
Judge. 

Action  by  Ida  M.  Sberwin,  exeontrlz  at  Uie 
estate  of  B.  E.  Sherwin,  deceased,  against 
the  Southern  Pacific  Company.  From  an  or- 
der granting  a  new  trial*  plalntUt  appeals. 
Reversed. 

Grant  Jackson,  Wm.  L.  Jarrott  and  J.  S. 
Jarrott,  all  of  Los  Angeles,  for  appellant 
J.  W.  McKlnley,  Frank  Karr,  R.  C.  Gortner, 
Henry  T.  Gage,  W.  I.  Foley,  and  W.  I.  Gil- 
bert^ all  of  Los  Angeles,  tar  respondent 

SHAW,  J.  The  appeal  Is  from  an  order 
granting  the  defendant's  motion  for  a  new 
trial.  The  action  was  begun  by  the  decedent, 
B.  E.  Sherwin,  In  his  lifetime,  to  recover  dam- 
ages caused  by  bodily  Injuries  received  by 
blm  through  the  negligence  of  the  defendant 
There  was  a  trial,  resulting  In  a  verdict  and 
Judgment  in  his  favor.  Proceedings  for  a 
new  trial  were  Immediately  instituted -by  the 
defendant,  but  before  the  hearing  of  its  mo- 
tion the  plaintiff  died,  and  the  present  plain- 
tiff, his  executrix,  was  substituted  as  plaintiff. 
Thereafter,  the  court  below  granted  the  mo- 
tion and  ordered  a  new  trial.  Tben  was  no 
appeal  from  the  Judgment 

[1.  2]  The  respondent  makes  ttie  pztilml- 
nary  objectbm  that  the  action  abated  np<m  the 
death  of  the  original  plaintiff.  The  objectirat 
is  based  on  the  theory  that  the  granting  of 
the  new  trial  vacates  the  Judgment,  and  upon 
the  familiar  rule  that  it  tight  of  action  for 
damages  for  personal  Injuries  to  the  itolntiff 
caused  by  negligence  of  the  defendant  does 
not  survive  the  death  of  the  plaintiff.  It  is 
contended  tiiat  the  order  granting  a  new  trial 
sets  the  matter  again  at  large  without  a  Judg- 
ment, to  as  full  extrat  as  if  there  had  been  no 
Judgment.  We  think  the  objection  is  on- 
tenable.  It  Is  weU  setUed  that  the  death  of 
the  idolntiff  in  audi  on  action  after  a  Judg- 
ment In  his  tavor,  uid  while  the  Jnif^ent 
stands,  does  not  abate  the  action  or  affect 
the  Talidlty  of  the  Judgment  Sndi  judgment 
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becomes  a  part  of  his  estate,  and  may  be  &x- 
forced  by  his  representatiTea.  Accordingly, 
It  bas  been  held  that  the  death  of  the  plaintut 
after  such  Jodgment  and  while  a  motion  for 
a  new  trial  Is  pending,  or  during  the  pend- 
ency of  an  appeal  by  the  defendant  from  an 
order  denying  a  new  trial,  does  not  abate  the 
action,  and  that  in  such  a  cage  the  Judgment 
stands  until  it  is  vacated  on  the  appeal,  and 
that  if  the  order  is  affirmed,  the  orlgfoal  Judg- 
ment Is  good.  Fowden  V.  Pacific  G.  S.  Co.,  149 
CaL  154,  86  Pac  178.  The  question  of  the  ef- 
fect of  an  order  granting  a  new  trial,  in  such  a 
case,  when  the  death  occurs  after  the  Judg- 
ment and  either  before  or  after  the  granting 
of  the  new  trial,  has  not  been  heretofore  pre- 
sented to  this  court,  BO  far  as  we  are  ad- 
vised. 

But  the  right  of  appeal  from  the  order  Is 
given  and  we  think  the  conclusion  is  inevitable 
that  if,  upon  such  appeal,  the  order  Is  revers- 
ed, the  Judgment  will  remain  or  be  restored 
to  Its  original  conditltm  as  If  the  order  va- 
cating it  had  not  been  made.  The  order,  In 
Bocfa  a  case,  la  vacated,  and  the  original  Judg- 
ment 8tand&  An  order  granting  a  new  trial 
does  not  abeolntely  vacate  the  Judgment;  it 
Is  absolntely  vacated  only  when  Bn<A  an  or^ 
der  becomes  a  finality.  Puckhaber  v.  Henry, 
147  GaL  425,  81  Pac.  UOS.  In  Pierce  v.  Birk- 
holm.  110  Gal.  072,  43  Pac.  20B.  speaking 
of  an  order  granting  a  new  trial,  the  court 
said: 

"While  Iti  ultimate  effect,  If  unappealed  from, 
or  if  BUBtained  upon  the  appeal  Where  one  Ib 
taken,  in  to  vacate  the  judgment  and  require  en- 
other  trial  of  the  action,  such  result  does  not 
follow  until  the  finality  of  the  order  is  deter- 
mined in  one  or  the  other  modea  soKgested.  In 
this  respect  It  ia  not  dlstln^iBhabie  from  any 
other  oraer  or  Judgment  from  which  an  appeal 
b  given.  Fending  an  appeal  therefrom  It  is 
*  *  *  set  at  targe,  and  the  righu  of  the  par- 
ties stand  unaffected  thereby,  excepting  in  so 
for  as  their  proBecotloD  may  be  stayed  by  vir* 
tne  of  the  provirions  of  the  atatnte.  •  ♦  • 
The  reversal  of  an  order  grantlDg  a  new  trial 
Iravea  the  verdict  and  judgment  standing.' 
Hayne  on  New  Trial  and  Appeal,  i  228."  Ber. 
Ed.,  I  3,  p.  16. 

The  effect  of  these  principles  is  that  dur- 
ing the  time  within  which  an  appeal  may  be 
taken  from  such  an  order,  and  while  the  ap- 
peal therefrom,  if  taken,  Is  pending,  the  or- 
der Is  subject  to  the  condition  that  if  It  is 
reversed.  Its  effect  to  vacate  the  Judgment 
will  be  annulled,  and  the  Judgment  will  then 
stand  as  if  no  order  granting  a  new  trial  had 
been  made,  or  as  if  the  motion  had  been  de- 
nied and  such  dmlal  had  become  final  or  had 
been  affirmed  on  aiveaL  The  appelant  la 
Ukraefoie  entitled  to  prosecnte  this  appeal,  In 
nder  to  produce  this  result  and  reston  the 
Judgment  to  Its  original  vigor  If  the  appeal 
Is  snccessfal. 

II]  The  <Hily  mattsir  nrged  as  gronnd  tm  a 
new  trial  ooenrzed  during  the  axamUution  of 
the  Jurors  nptm  Uw  vtdr  dlr&  One  O.  O.  Utyr^ 
ton  was  called  and  sworn  to  answer  qnea- 
tloiH.  After  having  been  examined  and  past- 
ed 1^  the  ^alntlfl,  the  fbUowtng  coUoqny 


occurred  during  his  examiijatlon  by  the  at* 
tomeys  for  the  defendant: 

"Q.  Were  you  ever  injured  in  a  railroad  ac- 
cident? A.  No,  sir.  Q.  Any  member  of  your 
family  ever  injured  in  a  railroad  accident?  A. 
No,  sir.  Q.  Never  bad  any  aoits  against  the 
railroad  company?    A.  No,  sir." 

After  some  further  questions  on  other  sub- 
jects, he  was  accepted  by  both  parties,  sworn 
as  a  Juror,  and  sat  In  the  trial  of  the  cause. 
The  defendant  exercised  its  four  peremptory 
challenges  upon  other  pers<ms  called  to  serve 
as  Jurors.  After  the  verdict  the  defendant 
asked  for  a  new  trial  on  the  ground  that  Hor- 
ton  had  given  untrue  answers  to  the  last  two 
of  the  aforesaid  questions.  In  support  there- 
of affidavits  were  filed  showing  that  at  the 
time  of  the  trial  an  action  was  pending  in 
that  court  wlierein  Harold  Johnson,  a  minor, 
by  C.  G.  Horton,  his  guardian  ad  litem,  was 
plaintiff  and  the  Southern  Pacific  Ccnnpany 
was  defendant;  that  it  was  an  action  to  re- 
cover damages  for  personal  injuries  to  John- 
son alleged  to  have  been  caused  by  the  negli- 
gence of  said  defendant;  that  Johnson  was 
the  grandson  of  the  wife  of  Horton ;  that  the 
attorneys  for  the  defendant  who  conducted 
the  trial  were  ignorant  of  the  fact  that  Hor- 
tcm  was  acting  as  the  guardian  ad  litem  of 
Johnson  in  said  action,  or  of  his  relation  to 
Johnson,  and  did  not  discover  the  same  untl) 
after  he  was  accepted  as  a  Juror  in  the  cause, 
and  that  if  they  had  been  aware  of  said  facts 
they  would  have  challenged  Horton  for  cause, 
as  a  Juror,  and,  if  necessary,  would  have  ex- 
cluded him  from  the  Jury  by  a  peremptory 
challenge,  and  that  they  exhausted  their  per- 
emptory challenges  on  other  Jurymen. 

The  affidavits  In  support  of  the  motion  for  a 
new  trial  merely  show  that  the  attorneys  con- 
ducting the  trial  for  the  defendant  were  not 
aware  of  the  facts  aforesaid  at  the  time  the 
impanelment  <^  the  Jury  was  completed. 
They  do  not  show  that  they  did  not  discover 
said  facts  afterwards  during  the  trial  and 
before  the  rendition  of  the  verdict.  It  may  be 
conceded  that  the  conduct  of  the  Juror  Hor- 
ton in  giving  a  false  answer  to  the  questions 
put  to  him  constituted  misconduct  or  irr^- 
larl^  on  bis  part  sufficient  to  warrant  thfr 
granting  of  a  new  trial  therefor.  See  Hayne 
on  New  Trial  and  Appeal  (Rev.  Ed.)  i  4S. 
But  where  misconduct  or  irregularity  of  this 
dieracter  Is  relied  on  as  ground  for  new  trial, 
the  affidavits  of  the  moving  party  must  stiow 
affirmatively  that  both  he  and  his  counsel 
were  ignorant  of  the  facts  oonsUtndng  the 
misconduct  or  Irregularity  charged  until  the 
rendition  of  tlie  verdict  12  Ency.  ocf  PI.  ft 
Pr.  S58,  and  cases  there  dted ;  State  v.  Bat^ 
rtngton,  108  Mo.  98,  9S  8.  W.  235.  If  the  de- 
fendant or  its  attorneys  had  discovered  these 
foots  at  any  time  during  the  trial,  It  would 
hare  been  their  du^.  If  th^  desired  to  take 
advantage  thereof,  to  apply  to  the  court  for 
leave  to  reopen  the  examination  of  the  Jurors, 
elicit  the  facts,  and  thereupon  offer  a  chal- 
lenge to  the  Juror  guilty  of  the  misconduct 
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Zq  faOing  to  show  tbat  they  did  not  acquire 
such  knowledge  during  the  course  of  the  trial 
after  the  Jury  was  sworn,  the  defendant  fail- 
ed to  present  sufflclent  ground  for  a  new  trial 
for  that  cause.  The  order  granting  a  new 
trial  was  therefore  erroneoiu. 
The  order  Is  reversed. 

I  concur:  SLOSS,  J. 

I  concur  In  the  judgment:  ANODLLOT- 
TI,  J. 


SOUTHERN  TRUST  CO.  t.  CITY  OF  LOS 
ANGELES  et  al.    (L.  A.  8284, 
3265,  3267,  3271.) 

(Snpreme  Court  of  California.    Dec.  11,  1014. 
Behearing  Denied  L.  A.  3271,  Jan.  9, 
X916.) 

LlCENSKS  (S  7*)— OOOUFATIOn  TAZ  ON  BANE- 
INO  BUSINEBB. 

An  occupation  tax  imposed  by  a  city  ordi- 
nance on  the  right  to  do  a  banking  business 
was  invalid  under  Const,  art  13,  {  1^  provid- 
ing for  the  taxation  of  the  capital  stodc  of  all 
banks  doing  business  within  the  state  and  de- 
claring that  such  tax  shall,  with  certain  ex- 
ceptions, be  in  lieu  of  all  other  taxes  and  li- 
censes upon  tile  stock  and  proper^  of  such 
banks. 

[Bd.  Not&— For  other  cases,  ies  Licenses, 
CenL  Dig.  H  7-16,  19;  DecTDlg.  |  7.*] 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County;  N.  P.  Conrey,  Judge. 

Actions  by  the  Southern  Trust  Company,  a 
corporation,  the  Security  Savings  Bank,  a 
corporation,  the  Germania  American  Savings 
Bank,  a  corporation,  and  the  Los  Angeles 
Trust  &  Savings  Bank,  a  corporation,  against 
the  City  of  Los  Angeles,  a  municipal  corpora- 
tion, and  others.  From  Judgments  for  de- 
fendants, plaintiffs  appeal.  Reversed  and 
remanded. 

Haas  &  Dunnlgan,  Shankland  &  Chandler, 
and  Gibson,  Trask,  Dunn  &  Cmtcber,  all  of 
Los  Angeles,  for  appellants.  John  W.  Shenk, 
Albert  Lee  Stephens,  and  Myron  Westover,  all 
of  Los  Angeles,  for  respondents. 

BENSHAW,  J.  The  appeals  In  the  above- 
entitled  cases  Involve  the  same  question, 
namely,  the  validity  of  the  mnnicipal  ordi- 
nance of  the  city  of  Los  Angeles  imposing  an 
excise  or  occupation  tax  upon  the  right  of 
these  banking  corporations  to  cradnct  their 
business,  which  excise  or  occupation  tax  Is 
fixed  as  follows: 

"Sec.  20.  For  every  person,  firm  or  corpo- 
ration carrying  on  the  busincas  of  banking,  a 
monthly  lirense  of  one  and  one-half  cents  for 
each  one  thoupand  dollars  of  the  total  amount 
of  loann  and  discounts  of  such  person,  firm  or 
COrporatioD." 

The  Constitution  of  this  state  (article  13,  S 
14)  provides  for  the  taxation  of  the  capital 
stock  of  all  banks  doing  business  within  the 
state,  and  declares  that  the  tax  in  the  Con- 
stitution ptescrlbed  "^U  be  in  lieu  of  all 


other  taxes  and  licenses,  state,  connty  and 
municipal,  upon  such  shares  of  stock  and  up- 
on the  property  of  such  banks,  except  county 
and  municipal  taxes  on  real  estate  and  ex- 
cept as  otherwise  In  this  section  provided." 
It  should  be  said  tbat  these  cases  were  decid- 
ed by  the  trial  courts  in  advance  of  the  de- 
cisions of  this  court  in  the  cases  hereinafter 
named.  Bespoudents  upon  these  appeals  seek 
to  draw  the  distinction  tbat  the  occupation 
tax  of  the  city  of  Loa  Angeles  imposed  upon 
hanking  institutions  Is  not  a  tax  or  llc^ise 
upon  their  shares  of  stock  or  upon  their  prop- 
erty. This  argument,  and,  indeed,  all  of  re- 
spondents* contentions  as  to  the  validity  of 
the  tax,  are  disposed  of  against  their  position 
by  the  cases  of  City  and  County  of  San  Fran- 
cisco V.  Pacific  Telephone  &  Telegraph  Co.,  166 
Cal.  244,  13S  Pac.  971,  Hartford  Insurance 
Company  v.  Boberts  et  al.,  142  Pac,  839,  and 
Pacific  Gas  &  Electric  Co.  v.  Boberts,  143  Pac. 
700.  A  reference  to  these  decisions  relieves 
from  the  necessity  of  any  discussion  of  the 
matter.  For  the  reasons  therein  given  this 
tax  is  invalid  and  the  judgments  are  revers- 
ed and  the  causes  remanded. 

We  concur:  MKLVIN,  J.;  LORIGAN,  J.; 
SLOSS,  J.;  SHAW,  J.;  ANGELIX)TTI,  J. 


HUGHES  V.  CITY  OF  LOS  ANGELES  et  aL 

(L.  A.  3206.) 
(Supreme  Court  of  California.   Dec;  11,  1914.) 

Licenses  (g  7*)— OccnpATioN  Tax  OH  InaDB- 
ANCE  Agkntb— Validity. 

An  occnpatlon  tax,  imposed  by  city  ordi- 
nance on  the  axenta  of  insurance  companies, 
is  invalid  under  Const,  art.  18,  S  14,  suhd.  "b;* 
reqniring  that  every  insurance  company  withm 
the  state  pay  a  certain  tax  on  the  receipts  from 
its  business  within  the  state,  which  tax  shall, 
with  certain  exceptions,  he  in  lieu  of  all  other 
taxes  or  licenses  on  the  property  of  *ach  com- 
panies. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  §S  7-15,  19;  Dec.  Dig.  f  7.*] 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  N.  P.  Conrey,  Judge. 

Action  by  F.  S.  Hughes  against  the  City 
of  Los  Angeles,  a  municipal  corporation,  and 
others.  From  Judgment  for  defendants, 
plaintiff  appeala   Reversed  and  remanded. 

Haas  &  Dunnlgan,  <Kt  Los  Angeles,  for  i^i- 
pellant  John  W.  Shenk,  ckC'  Los  Angeles, 
for  respondents. 

HENSHAW,  J.  By  the  Constltntlon  of 
this  state  (article  13,  g  14,  subd.  "b")  every 
Insurance  company  within  the  state  is  requir- 
ed to  pay  an  annual  tax  of  1^  per  cent,  up- 
on the  amount  of  the  gross  premiums  receiv- 
ed by  it  upon  its  business  done  In  the  state, 
and  the  Constitution  declares  "this  tax  shall 
be  in  lieu  of  all  other  taxes  or  licenses,  state, 
county  and  municipal  upon  the  property  of 
such  companies,  except  coun^  and  municipal 
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taxes  on  real  estate,  and  except  as  otherwiee 
in  tlilii  aectifHi  provided." 

A  reveune  ordinance  of  Loa  Angelea  bi 
sections  82  and  88  declares  ss  follows: 

"Sec  82.  For  every  ^non,  firm  or  corpora- 
tion condacting,  managing,  or  carrying  on  the 
bnainess  of  local  fire  i  nan  ranee  agent,  solicitor 
or  broker,  vhether  the  insurer  be  a  corpora* 
tiiMi«  matoal  compaor  or  indMdual,  $10  per 
quarter  for  each  bucd  insurer  represented  by 
sDcb  agent,  solicitor  or  broker. 

"Sec.  83.  For  erery  person,  firm  or  corpora- 
tion condnctiiig,  managing  or  carrying  on  the 
bnainess  of  a  general  or  local  ioeurance  agent, 
whether  for  life,  accident,  plate  gloss,  bicycle, 
liability,  fidelity,  automobile,  or  other  insur- 
ance except  fire  insurance,  whether  the  insurer 
be  a  corporation,  mutual  company,  or  individu> 
al,  ten  dollars  per  quarter;  provided,  that  one 
license  issued  under  the  provisions  of  this 
section  sball  entitle  the  licensee  to  conduct 
any  or  all  or  any  part  of  the  bustnesses  in 
this  section  enumerated." 

Under  tbe  anthority  of  Los  Angeles  Trast 
Company  v.  City  of  Los  Angeles  (L.  A.  Na 
8271),  14B  Pac,  94.  this  day  decided,  no 
donbt  can  be  entertained  but  that  If  this 
privilege  tax  were  imposed  npon  the  insur- 
ance companies  themselves  It  would  be  In- 
valid. Tbe  distinction  sought  to  be  drawn  in 
this  case  is  that  this  particular  license  fee 
Is  not  Imposed  apon  the  comitanies  but  up- 
on the  agents  of  the  companies.  This  Is 
true,  but  upon  the  other  hand  It  is  equally 
tme  that  every  insurance  corporation  must 
act  through  agents  and  can  act  only  through 
agents,  and  that,  therefore,  in  a  direct  and 
immediate  sense  a  tax  upon  anch  agents  for 
the  right  to  do  business  Is  a  tax  upon  the 
corporation's  right  to  do  business.  The 
agents  of  corporations  are  the  means  where- 
by the  corporations  live  and  in  opposition  to 
a  tax  upon  their  agents  the  corporations 
may  well  be  heard  to  voice  Shylock's  ex- 
postulation: 

"Ton  take  my  house  when  you  do  take  the  prop 
That  doth  sustain  my  house;  you  take  my  life 
When  you  do  take  the  means  whereby  I  live." 

But  in  expooltiott  of  tbe  fact  that  this 
principle  does  not  rest  upon  the  authority 
of  SbAkespeare  alone,  a  reference  may  be 
made  to  McCaU  t.  People  of  California,  136 
U.  8.  109,  10  Sup.  Ct  881,  34  Ii.  Bd.  3»1; 
Cmtcher  t.  Kentucky.  141  U.  S.  47,  11  Sup. 
CL  861,  KS  L.  Ed.  649;  LelOnp  t.  Port  of 
Uoblle,  m  U.  8.  640.  8  Sup.  Ot  1383,  32 
L.  Ed.  Sll;  Bobbins  r.  Sheltiy  County  Tax- 
ing District,  120  U.  8.  489,  7  Snp.  Ot  592, 
30  L.  Ed.  694;  Brennan  t.  Titusvllle.  153  U. 
S.  280, 14  Sup.  Ct  829.  38  li.  Ed.  719 ;  Brown 
T.  Maryland,  26  U.  8.  02  Wheat)  444,  6 
Ed.  678;  Tomessee  v.  Scott,  98  Tenn.  254, 
39  8.  W.  1,  86  U  S.  A.  461;  Kansas  aty 
T.  OppCTiheiTiier,  100  Bfo.  Ai^.  627,  75  8.  W. 
174. 

It  foUowB,  therefore,  Out  tbe  imposition  of 
this  occupation  tax  upon  the  agents  of  In- 
nuance  corporatloiu  does  violation  to  ar> 
tide  13,  section  14,  of  the  Constitution  of 
tills  state,  and  may  not  Ik  enforced. 


The  judgment  is  reversed  and  the  cause 

remanded. 

We  concur:  MELVIN,  J. ;  LORIGAN,  J. ; 
SlyOSS,  J.;  SHAW,  J.;  ANGELLOTTI,  J. 


'BERBI  T.  ROGERO  et  al.    (8.  V.  6203.) 
(Supreme  Court  of  California.  Dec.  10, 1914.) 

1.  JUDGIONT   (S  92*)— DBTAULtS— POUCT  07 

Law. 

It  is  the  policy  of  the  law  to  have  every 
litigated  case  tried  on  its  merits,  and  default 
judgments  are  viewed  with  disfavor. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  S  151 ;  Dec.  Dig.  {  02.*] 

2.  JUDQUEnT  (S  162*)— DBTAVLTS— VAGATXOn. 

Where  one  in  default  makes  seasonable  ap- 
plication to  be  relieved  and  files  an  affidavit  of 
merits  alleging  a  good  defense,  and  plaintiff 
files  no  counter  affidavit  and  makes  no  showing 
that  be  has  suffered  any  prejudice  by  the  delay, 
or  that  injustice  will  result  from  a  trial  on  the 
merits,  very  slight  evidence  is  necessary  to  war- 
rant vacation  ot  tbe  default 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  {S  319-322;  Dec.  Dig.  fi  162.*] 

3.  Afpeal  aitd  Ebbob  (I  957*)— Judomeut  fl 
139*)— Opbhihg  Default. 

Trial  courts  have  a  wide  discretion  in  va- 
cating defaults,  and  their  ruling  will  not  be  re- 
viewed unless  an  abuse  appears. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $  3823;  Dec.  Dig.  g  957;* 
Judgment  Gent  Dig.  S9  265-268;  Dec  Dig. 
}  139.*] 

4.  JuDOMEKT  (f  148*)— DEFAutr— Vacation- 
Abuse  or  Discretion. 

Where  plaintiff  made  no  counter  showing 
it  was  not  an  abuse  of  discretion  for  the  trial 
court  to  set  aside  a  defonit  judgment  against 
the  defendants,  who  asserted  that  they  had  a 
good  defense,  and  that  their  Ignorance  of  the 
English  language  and  of  the  necessity  for  ven- 
ding their  answer  prevented  them  from  calling 
on  their  attorney  and  filing  a  proper  answer. 

[Ed.  Notev— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  268.  270,  272-291;  DecTDlg.  j 
143.*] 

6.  Appeal  anu  Ebbob  (|  807*)— Rxvibw— 

Pbebumptions. 

Where  evidence  Is  omitted  from  the  rec- 
ord, the  appellate  court  must  presume  that  the 
omitted  evidence  fully  justified  the  order  ap- 
pealed from. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  2809,  2911-2915,  2916, 
3678,  8674,  3676,  3678;  Dei.  Dig.  S  907>] 

In  Bank.  Appeal  from  Superior  Court 
City  and  County  of  San  Francisco;  Prank  J. 
Murasky,  Judge. 

Action  by  Bernardo  Berri  against  Maria 
Rogcro  and  another.  From  an  order  setting 
airide  and  vacating  a  default  judgment,  Plsln- 
tllf  appeals.  Affirmed. 

DeToto,  Blchardson  &  Devoto,  of  San  Fran- 
cisco, for  appellant  S.  J.  Haqking  and  H.  3. 
Hanklns,  both  of  San  Francisco,  for  r»pond- 
ents. 

StTLLlVAN,  C  J.  Appeal  from  an-  order 
setting  aside  default  and  vacatiug  Judgment 
Plaintiff,  Bernardo  Berrl,  sued  Maria  Bo- 

gero  and  Pletro  Bogero  to  recover  $1,000  for 
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sieged  malicious  acts  of  Maria  Bogero  and 
malldoas  prosecution  by  her  of  a  cItU  action. 
The  facts  alleged  in  the  complaint  and  out 
of  which  the  cause  of  action  arose  are.  In 
brief,  as  follows:  Berrl  had  commenced  an 
action  against  Pletro  Rogero  In  the  justice 
court  of  San  Francisco  to  recover  $200  on 
Pietro's  promissory  note;  a  writ  of  attach- 
ment was  issued  In  the  case,  and  a  levy  was 
made  by  the  sheriff  upon  one  computing  scale 
and  one  cash  register  in  the  possession  of  Pl- 
■etro.  In  his  complaint  against  the  defendants 
herein  the  plalntlCT  alleged  that  Maria  Rogero, 
maUctously  Intending  and  contriving  to  an- 
noy and  injure  plaintiff  and  without  probable 
cause,  claimed  the  property  attached  as  her 
own,  thereby  compelling  Berrl  to  furnish  the 
sheriff  an  indemnity  bond  in  the  sum  of  $500 
to  hold  the  levy.  He  farther  alleged  that 
thereafter  Maria  Bogero  maliciously  and 
without  probable  cause,  In  her  Individual  ca- 
jwctty,  and  aa  guardian  ad  litem  of  four  In- 
tanta,  brought  an  action  against  himself  and 
the  dieriff  ft>r  the  recovery  and  possession 
of  the  property  attached,  or  the  value  there- 
of, f 200,  in  case  d^very  could  not  be  had, 
and  $50  damages.  This  action,  it  is  alleged, 
teiminated  in  favor  of  Berrl  and  his  code- 
fendant,  the  sheriff.  By  reason  of  the  afore- 
said acta,  Berrl  claimed  In  his  complaint  that 
tie  "was  greatly  annoyed  and  was  caused 
great  inconvenience  and  much  loss  of  time 
and  put  to  considerable  money  outlay  In  de- 
fending said  actions  of  defendant  herein, 
Maria  Rogero,"  to  his  damage  In  the  sum  of 
$1,000,  for  wblch  amount  he  prayed  Judgment 
against  both  defendants.  No  cause  of  action 
whatever  Is  alleged  In  the  complaint  against 
Pletro.  He  Is  not  charged  with  any  wrongful 
act,  but,  as  stated  by  plaintiff  In  bis  com- 
plaint, "all  of  the  aforesaid  acts  were  done 
by  the  defendant  Maria  Rogero  maliciously, 
without  probable  cause,"  etc  From  the  af- 
fidavits used  on  motion  to  set  aside  the  de- 
fault it  appears  that  Pletro  is  the  husband 
of  Maria,  but  the  plaintiff  did  not  in  his  com- 
plaint allege  that  fact,  nor  did  he  allege  any 
fact  from  which  the  relation  of  husband  and 
wife  between  defendants  could  be  Inferred. 
The  complaint  was  verified.  The  summons  In 
the  action  was  duly  served  on  defendants  in 
April,  1911.  After  time  to  plead  had  been  re- 
peatedly extended,  the  defendants,  on  the 
31st  day  of  May,  1911,  by  their  attorney,  filed 
an  unverified  answer  to  the  complaint,  con- 
taining a  general  denial  and  nothing  more. 
Thereafter  the  plaintiff  moved  for  an  order 
striking  from  the  files  the  unverified  answer. 
Tills  motion  was  met  by  a  counter  motion, 
made  through  the  same  attorney,  for  leave  to 
file  a  verified  amended  answer.  In  support 
of  this  motion  the  attorney  filed  an  afiidavtt 
In  which  he  stated  that  be  had  written  twice 
to  the  defendants,  requesting  tbem  to  call  at 
his  office  to  verify  their  answer;  that  he  had 
received  no  reply  from  them,  or  either  of 
■them,  and  that  defendants  failed  to  call  at 


his  ofl!tce  because,  as  he  believed,  the  letters 
were  lost  In  the  mall,  or  the  defenddnts, 
through  ignorance  of  the  English  language 
and  of  the  laws  of  this  state,  did  not  realize 
the  necessity  for  verifying  their  answer.  fOn 
the  23d  day  of  June,  1914,  the  motion  to' 
strike  out  the  unverified  answer  was  granted 
and  leave  to  file  a  verified  amended  answer 
was  denied.  In  the  order  denying  the  motion 
the  court  ordered  a  stay  of  proceedings  for 
10  days  "to  allow  counsel  for  d^endants  to 
bring  defendants  into  court  and  show  why  the 
order  denying  leave  to  file  a  verified  answer 
should  be  set  aside  and  vacated."  The  rec- 
ord does  not  disclose  that  counsel  for  the  de- 
fendants did  within  the  10  days  specified  or 
at  all,  bring  or  attempt  to  bring  bis  clients 
into  court  to  ieOiow  cause  as  provided  in  the 
order,  or  that  he  communicated  or  tried  to 
communicate  with  them  concemlng  the  case. 
Judgmokt  by  default  was  rendered  on  July 
24, 1811,  in  favor  of  plaintiff  and  against  boOi 
the  defendants  for  the  sum  of  $000.  miere- 
after  eadli  of  the  defendants;  tbrongb  sub* 
stituted  attorneys,  Bq;>arately  moved  the  court 
to  set  aside  the  default  and  Jndgmrat  taken 
against  them.  The  motions  were  heard  on 
the  20th  day  of  August^  1911.  In  each  in- 
stance the  motion  was  based  upon  Inadver- 
tence, surprise,  and  excusable  neglect,  and 
in  the  case  of  Pletro  upon  the  addlticmal 
ground  that  the  complaint  failed  to  state  any 
cause  of  action  i^inat  him.  It  atqwars  from 
the  affidavits  used  on  the  mott<m  that  the  de- 
fendants are  foreigners,  Italian-Swiss,  and  ut- 
terly unable  to  understand,  read,  or  write  the 
English  language;  that  Maria  Rogero  called 
once  at  the  office  of  her  original  attorney  and 
requested  him  to  defend  the  action;  that  the 
defendants  are  unacquainted  with  legal  pro- 
cedure and  Judicial  proceedings,  and  that 
they  did  not  know  that  it  was  necessary  for 
another  call  to  be  made  upon  the  attorney; 
that  they  did  not  know  and  were  not  Inform- 
ed that  any  other  act  upon  the  part  of  either 
was  necessary  to  present  a  defense  to  the 
action.  They  each  deposed  that  if  their  at- 
torney sent  any  letter  to  the  affiant,  the  same 
was  not  read  by  either  by  reason  of  their 
Ignorance  of  English;  that  no  letter  from 
him  was  read  to  either  by  any  one;  and  that 
the  contents  of  any  letter  from  him  were  not 
made  known  to  either.  The  usual  affidavit 
of  merits  accompanied  the  moving  papers. 
No  counter  affidavit  was  filed  by  or  on  be- 
half of  Berri  In  opposition  to  the  motions. 
The  court  set  aside  the  default  and  Judgment 
and  Imposed  terms  upon  the'  defendants  by 
requiring  them  to  pay  the  plaintiff  his  costs 
of  action  amounting  to  $27.70.  The  record 
comes  before  this  court  upon  a  bill  of  ex- 
ceptions. Evidently  oral  testimony  was  h^rd 
upon  the  motion,  for  the  order  setting  aside 
the  default  and  Judgment  recites,  among  oth- 
er things,  that  upon  a  bearing  of  the  motion, 
"oral  and  documentary  evidence  being  Intro- 
duced, and  the  affidavits  of  Uie  d^endafits 
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her^  and  all  the  records,  flies  and  itrooeed- 
tngs  In  said  action  being  duly  read  and  con- 
sidered, and  after  argument  by  respective 
counsel,  said  cause  was,  on  the  aald  26tti  day 
of  August,  1911,  duly  submitted  to  the  court 
for  consideration  and  decision,"  etc.  No  ctI- 
deuce,  however,  appears  in  the  record  other 
than  the  affldavlta  above  mentioned  found  In 
the  bill  of  exceptions. 

[1-4]  We  cannot  say  that  the  lower  court, 
upon  the  showing  made  by  the  defendants 
in  their  uncontradicted  affidavits,  committed 
error  in  setting  aside  the  default  and  Judg- 
ment. The  law  does  not  favor  snap  Judg- 
ments. The  policy  of  the  law  Ss  to  have 
every  litigated  case  tried  upon  its  merits, 
and  it  looks  with  disfavor  upon  a  party  who, 
regardless  of  the  merits  of  his  case,  at- 
tempts to  take  advantage  of  the  mistake,  sur- 
prise, inadvertence,  or  neglect  of  his  adver- 
sary. Where  a  party  in  default  makes  sea- 
sonable application  to  be  relieved  therefrom, 
and  files  an  affidavit  of  merits  alleging  a 
good  defense,  nnd  the  plaintiff  flies  no 
counter  affidavit  and  makes  no  showing  that 
he  has  suffered  any  prejudice,  or  that  In- 
justice will  result  from  the  trial  of  the  case 
apon  its  merits,  very  slight  evidence  will  be 
required  to  Justify  a  court  In  setting  aside 
tbe  default  A  broad  discretion  Is  allowed 
to  courts  in  granting  relief,  against  default, 
and  it  is  in  cases  only  where  the  lower  court 
has  abused  its  discretion  that  the  appellate 
court  will  reverse  Its  action.  Counsel  for 
appellant  and  resirandents  In  their  briefs 
agree,  and  this  court  agrees  with  them,  that 
the  following  is  a  correct  statement  of  the 
rule  applicable  to  courts  In  dealing  with  de- 
tsolts: 

"It  is  largely  a  matter  of  discretion,  to  be  lib- 
erally exercised  by  the  court  in  tbe  furtherance 
of  justice,  and  where  tbe  action  of  tbe  trial 
coort  will  result  in  a  trial  upon  the  meritB,  tbe 
appellate  courts  are  very  reluctant  to  interfere 
with  the  exercise  of  such  discretiou,  and  will  do 
so  only  where  it  clearly  appears  that  there  hay 
been  a  plain  abuse  of  dismtion." 

In  O'Brien  Leach,  18D  Gal.  220,  72  Pac. 
1004,  96  Am.  St  Rep.  105,  this  court  Qius 
lays  down  the  mle  upon  the  subject; 

"In  matters  of  this  sort  the  proper  deci- 
sion of  tbe  case  rests  almost  entirely  in  the  dis- 
cretion of  the  coort  below,  and  this  court  will 
rarely  interfere,  and  never  unless  it  clearly  ap- 
pears that  there  has  been  a  plain  abuse  of  dis- 
cretion. This  court  will  usually  sustain  the  ac- 
tion of  the  court  below  upon  the  same  fact's^ 
whether  that  decision  is  for  or  against  the  mo- 
tion ;  but  it  is  much  more  disposed  to  affirm  an 
order  when  the  result  is  to  compel  a  trial  upon 
the  merits  than  It  is  when  the  judgment  by  de- 
fault Is  allowed  to  stand,  and  It  appaam  that  a 
substantial  defense  eoold  be  made.'' 

In  view  of  the  mle  thus  admitted  and  de- 
clared, If  Hie  lower  eonrt  had  before  it  tmiy 
the  alBdaTlta  of  the  defendants  apcm  tbe 
bearing  of  their  motion,  this  court  could  not 
•ay  that  It  had  ahnaed  Ita  discretion  in  set- 
ting aside  the  default  and  Judgment  But  It 
appears  from  the  order  Itself  that,  in  addi- 


tion to  the  aflBdavita  at  the  detttidant,  oral 
evidence  was  heard  upon  tbe  motions  and 
that  upon  this  evldeDce,  as  well  u  upon 
the  affidavitB,  tbe  order  waa  mada  That 
being  80,  this  court  must  presome,  even  U  it 
be  conceded  that  the  affidavits  In  tfaemsdvea 
were  Inmfficioit  to  sustain  the  order,  that 
the  oral  testtmony  introduced  upon  the  hear^ 
ing  warranted  the  court  In  setting  aside  the 
default  and  Judgment. 

[6]  It  is  a  well-settled  rule  of  law  that 
where  evidence  Is  omitted  from  the  record 
this  court  must  presume  that  the  omitted 
evidence  fully  Justified  the  order  appealed 
from,  although  the  evidence  contained  In 
the  record  itself  is  insufficient. 

It  follows  from  the  foregoing  that  the  or- 
der appealed  from  must  be  and  the  same  Is 
hereby  affirmed. 

We  concur:  HENSHAW,  J.;  SHAW,  J.; 
SLOSS,  J.:  ANOELLOTTI,  J.;  LOBIOAN, 
J.;  UELVIN,  J. 


BECKWITH  T.  SHELDON  et  al.  (Sac.  2063.) 
(Supreme  Court  of  CaUfomia.   Dec.  10.  1914.) 

1.  GoNTBAora  (}  23S*>— OPTioira— Fatheht  or 

CoUP£NSATION. 

A  contract  to  convey  to  the  first  party  "fif- 
ty thousand  dollars"  in  bonds  at  par  of  a  cor- 
poration to  be  fonoed  by  the  second  parties  is 
not  an  agreement  to  deliver  bonds,  but  a  prom- 
ise to  pay  money,  with  an  option  to  pa;  in 
bonds,  and  on  failure  to  act  under  the  option 
the  money  became  due,  and  recovery  couul  be 
had,  without  alleging  or  proving  the  value  of 
the  bonds. 

[Ed.  Note.— For  other  eases,  see  Contracts, 
Cent  Dig.  H  1101-1U6;  Dec  Dig.  |  23S.*] 

2.  Novation  (J  lO*)— Pabties  —  Substitut- 
ed PABTT— EXTSNT  or  OBLiaATIOH. 

A  substituted  second  party  to  a  contract 
who  receives  the  consideration  furnished  by  the 
first  party  and  undertakes  to  perform  the  obli- 
gation of  the  second  party,  is  bound  to  the  same 
extent  as  an  original  party. 

[Bd.  Note.— Fw  other  cases,  see  NovatloD, 
Cent  Dig.  S  10;  Dec  Dig.  |  iSX*] 

3.  Equitt  (I  57«)  —  Pbincipus  —  Thinos 
Which  Ought  to  bk  Donk. 

Under  the  principle  that  equity  will  re- 
gard as  done  that  which  ought  to  be  duoe,  where 
a  party  agrees  to  give  a  mortgage  or  lien  on  a 
valuable  consideration  received,  and  Imperfect- 
ly attempts  to  execute  the  same,  equity  will 
create  and  enforce  a  specific  lien  on  the  prop- 
erty. 

[Kd.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  8  179:   Dec.  Dig.  8  67.«] 

In  Bank.  App^  from  Superior  Court, 
7olo  County;  M.  T.  DooUng,  Judge. 

Action  by  B.  De  La  Beckwlth,  administra- 
tor of  the  estate  of*  Byron  D.  Bet^wltb,  de- 
ceased, againat  WlUard  M.  Sbddon  and  oth- 
ers. Judgment  fOr  j^lntlfl,  from  which  he 
appealed,  and  it  waa  affirmed,  and  defend- 
ants ai^ieal  from  an  order  denying  a  new 
trial.  Affirmed. 
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S^ank  H,  Ooald,  of  San  Vrandsoo,  Frank 
Freeman,  of  WUIowb,  and  Fnmk  H.  Short,  of 
Fresno  (Vincent  Surr,  of  San  Frandaco,  of 
counsel),  tar  appellants.  A.  L.  Sblnn,  of  Sac- 
ramento, J.  W.  Doraey  and  B.  H.  F.  Soti^ 
both  of  San  Frandaco,  EL  Weyand,  of  Colusa, 
S.  C.  Denson,  of  San  Frandsco,  and  A.  O. 
Hnatm,  of  Woodland,  for  respondent 

SHAW,  J.  This  action  web  begun  by  the 
decedent,  Byron  D.  Beckwltb,  in  Mb  lifetime, 
to  enforce  certain  trusts  set  forth  in  the 
complaint  Upon  the  first  trial  the  defend- 
ants recovered  Judgment  Upon  appeal  this 
Judgment  was  reversed.  See  164  Cal.  393,  97 
Pac.  867.  Upon  the  second  trial  the  plain- 
tiff recovered  Judgment  declaring  a  lieu 
upon  the  property  of  the  Central  Canal  &  Ir- 
rigation Company  for  $50,000,  and  also  a  per- 
sonal Judgment  against  the  said  company  for 
that  sum.  Tbe  plaintiff,  believing  he  was  en- 
titled to  greater  relief,  appealed  from  the 
Judgment  but  it  was  affirmed.  See  165  Cal. 
319,  131  Pac.  1049.  The  present  appeal  is  by 
the  defendants  from  an  order  doiyins  thdr 
motion  for  a  sew  trial. 

The  opinions  above  referred  to  contain 
elaborate  statements  of  the  facts  Involved 
In  the  controversy.  It  will  not  be  necessary 
here  to  state  them  at  great  length.  The  sole 
proposition  now  urged  for  reversal  Is  that  the 
decision  is  against  law,  because  of  the  fail- 
ure to  find  the  value  of  the  $50,000  In  bonds 
that  were  to  be  issued  to  Beckwlth;  the  the- 
ory being  that  this  issue  Is  material  and  that 
the  Judgment  for  $50,000  cannot  be  support- 
ed, in  the  absence  of  a  finding  that  said  bonds 
were  worth  that  snm. 

After  the  reversal  of  the  first  Judgment 
the  plaintiff  filed  a  fourth  amended  com- 
plaint The  second  Judgment  was  given  aft- 
er a  trial  npon  this  complaint  The  Judgment 
for  the  plaintiff  was  based  on  a  compromise 
agreement  executed  on  April  8,  1903,  be- 
tween Beckwltb,  as  first  party,  .and  Sheldon 
and  Schuyler,  as  second  parties.  Sheldon 
and  Schuyler  held  certain  water  rights 
which  had  been  conveyed  to  them  by  Beck- 
wltb in  trust  to  be  conveyed  to  a  corporation 
which  was  to  carry  on  the  irrigation  enter- 
prise contemplated  In  the  agreement  This 
agreement  first  provided  that  a  former  agree- 
ment should  be  canceled  and  annulled.  It 
then  proceeded  to  declare  that  in  considera- 
tion of  said  cancellation,  and  of  certain  con- 
veyancea  by  Beckwltb  to  Sheldon,  or  to  a 
corporation,  Sheldon  and  Schuyler  would  or- 
ganize a  corporation  to  be  named  "Sacramen- 
to Canal  Company,"  with  a  capital  stock 
of  $1,000,000,  which  company  should  pro- 
vide for  and  authorize  a  bond  issue  of  $1,- 
000,000.  secured  by  a  trust  deed  of  all  its 
property.  To  this  corporation,  when  organ- 
ized, all  the  property  held  by  all  the  parties 
for  the  purposes  of  ths  scheme  was  to  be  con- 
veyed. The  agreemoit  then  dosed  with  ttie 
following  danse: 


SBFOBTBR  (GaL 

"And  the  parties  of  the  second  part  further 
promise  and  agree  that  they  wiU  cause  such 
proceedings  to  be  bad  as  tbat  there  shall  be 
paid  to  party  of  the  flnt  part,  in  Gonsideration 
of  the  tights  which  he  has  theretofore  convey- 
ed to  parties  of  the  second  part  and  which  he 
will  c(Hivey  to  said  corporation,  the  sum  of  $50,- 
000  in  said  bonds  of  the  Sacramento  Canal 
Company,  at  par,  which  shall  be  in  fall  ex- 
tinguish men  t  and  payment  of  all  rights  and 
demands  of  the  par^  of  the  first  part  upon  the 
said  corporation,  or  upon  the  parties  of  the  sec- 
ond part,  or  upon  the  property  or  rights  bo  to 
be  conveyed  to  the  said  corporation." 

Prior  to  the  execution  of  this  agreement 
Sheldon  and  Schuyler  had  formed  the  de- 
fendant corporation,  the  Central  Qinal  &  Ir- 
rigation Company.  The  parties,  including 
said  company,  thereupon  agreed  that  it 
should  be  substituted  for  the  Sacramento 
Canal  Company,  proposed  In  said  agreement 
as  the  corporation  to  carry  out  the  puriwses 
of  the  agreement  of  April  8th,  and  that  it 
should  assume  the  obligations  and  perform 
the  duties  therein  Imposed  on  the  proposed 
Sacramento  Canal  Company,  and  should  take 
and  hold  the  property  agreed  to  be  conveyed 
to  said  Sacramento  Canal  Company.  There- 
upon the  property  referred  to  was  conveyed 
to  said  defendant  Central  Canal  &  Irrigation 
Company,  and  said  corporation  accepted  the 
same,  and  In  consideration  thereof  undertook 
to  perform  the  obligations  and  carry  out 
the  purposes  of  said  agreement  including  the 
Issuance  of  bonds  to  Beckwltb.  Thereafter 
said  company.  In  pursuance  of  the  agree- 
ment, provided  for  a  bond  Issue  of  $1,000,000 
secured  by  a  trust  deed  of  its  property,  and 
set  apart  $50,000  thereof,  at  face  value,  duly 
signed,  for  delivery  to  Beckwltb  in  discharge 
of  the  (^ligation  of  the  agreement  as  above 
set  forth;  but  it  refused  to  deliver  them,  nei- 
ther said  bonds  nor  any  other  bonds  were 
ever  delivered  or  issued  to  him,  and  said  ob- 
ligation remains  unperformed  and  unsatis- 
fied. 

The  defendants*  argument  Is  tbat  the  por- 
tion of  the  agreement  above  quoted  was,  in 
effect,  an  agreement  by  Schnyler  and  Sheldon 
to  deliver  the  bonds  of  the  defendant  corpo- 
ration to  Beckwltb,  and  that  upon  the  fail- 
ure to  deliver  the  bonds  of  the  defendant 
corporation  to  Beckwltb  the  measure  of  dam- 
ages would  be  the  value  of  the  bonds  at  the 
time  delivery  was  due,  or  afterwards,  at 
plaintiff's  option.  Civ.  Code,  Sfi  3800,  3336. 
If  this  were  the  true  aspect  of  the  case.  It 
would  be  conceded  that  a  finding  of  the 
value  of  the  property  to  be  sold  would  be 
essential  to  a  recovery  of  damages,  and  such 
value  should  be  alleged  and  proved.  There 
is  neither  allegation  nor  finding  of  the  value. 
Mr.  Freeman,  In  his  note  to  Boberta  v. 
Beatty,  2  Pen.  &  W.  (Pa.)  63,  in  21  Am.  Dec 
425,  says  that  there  is  some  diversity  of 
opinion  as  to  how  agreements  to  pay  a  sum 
of  money  in  spedflc  articles  at  a  fixed  rata 
shall  be  construed,  in  case  of  failure  to  fur- 
nish ttie  artides  within  the  time  spedfled; 
that  "one  line  of  authorities  holds  that  auch 
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contncts  are  afirzeements  for  Ote  deUveiy 
of  spedflc  property,"  In  which  case  the  rem- 
edy of  the  promisee  la  by  action  for  damages, 
and  the  Talne  of  the  articles  Is  material. 
To  this  Ttew  he  cites  seven  cases.  Of  these 
only  five  are  to  the  point,  namely,  Mattox  t. 
Craig.  2  Bibb  (Ky.)  684,  Cole  v.  Ross,  8  B. 
Mon.  <48  Ky.)  393,  50  Am.  Dec.  517,  McDon- 
ald T.  Hodge,  6  Hayw.  (Tenn.)  85,  Meason 
r.  Philips,  Add.  (Pa.)  346,  and  Edgar  r.  Boles, 
U  Serg.  A  R.  (Pa.)  445.  to  which,  we  add 
Starr  t.  Light,  22  Wis.  433,  99  Am.  Dec  55. 
Of  the  other  two  cases  cited,  Jnstrobe  t. 
Price,  Harper  (S.  111,  wu  an  agreement 
to  "deliTcr"  rice,  not  to  pay  mon^,  and 
Wilson  T.  George^  10  N.  H.  A^,  merely  de- 
cides that;  nnder  Oie  t^rhniwii  rules  of  the 
omunon  law  as  to  forma  of  action,  a  re- 
oorery  on  sncli  contract  cannot  be  had  In  an 
action  for  money  had  and  received.  Other 
New  Hampsblie  caxea  liold  that  ancfa  re- 
eoverr  may  be  hul  In  a  declaration  specially 
upon  the  cootract  Odlorne  t.  Odlome,  '5 
N.  H.  816;  Tibbets  t.  Oerrlali,  25  N.  H.  41, 
87  Am.  De&  SOT.  In  FennaylTtnla,  Tmnes- 
see,  and  Bontli  GanAlno,  later  cases  state 
the  doctrine  that  sacb  contracts  become 
payable  In  numey  If  tbe  payor  falls  to  deliver 
the  artldea.  Bobrats  t.  Beat^,  snpra; 
CtuOm  V.  Uoseley.  1  Bailey  (S.  O.)  186,  19 
Adl  Dec  061;  Bloomfleld  t.  Hanoc^  1 
Yerg.  (0  Tenn.)  101.  Mr.  Treonan  proceeds 
to  say  tbat  tbe  greater  weight  of  antborlt^ 
to  In  favor  of  tbe  doctrine  that,  npon  tbe 
ftilure  of  the  payor  to  deliver  tlie  artldee 
within  flie  time  provided,  the  contract  be- 
comes an  obligation  to  pay  the  sum  of 
money  mentioned,  and  may  be  sued  on  as 
sadi.  He  cites  to  this  effect  cases  from  the 
states  ct  Virginia,  Oonnecticut,  Indiana.  Illi- 
nois, New  York,  Vermont,  Texas,  Kansas, 
and  Uassadrasetts.  Mississippi,  Maine,  Ohio, 
Alabama,  North  Oarollna,  Oregon,  Loolalana, 
and  Nebnudca  also  follow  this  doctrine,  nie 
citations  to  the  cases  may  be  found  in  Mr. 
Freeman's  note  aforesaid,  and  In  volume  11 
of  the  Century  Digest,  tit  Contracts,  SS  1105, 
1106.  In  CaUfomla  also  this  doctrine  baa 
been  adopted.  Marshall  v.  Ferguson,,  23  Gal. 
69;  Cummlngs  v.  Dudley,  60  CaL  385,  44 
Am.  Bep.  && 

[t,  2]  Looking  to  the  terms  of  the  agree- 
ment, it  is  easily  seen  that  it  Is  not  a  mere 
tgreement  for  the  delivery  of  the  bonds. 
The  promise  Is  "that  there  shall  be  paid  to" 
Beckwith  "the  sum  of  $50,000."  Tbla  is  not 
an  agreement  to  sell  or  deliver  bonds,  but  a 
promise  to  pay  money.  Tte  addition  of  the 
words  "in  bonds*  of  the  •  •  *  company, 
at  par"  does  not  change  it  into  an  agreement 
solely  for  the  delivery  of  the  bonds,  but 
merdy  gives  the  payor  the  option  or  privilege 
of  making  such  payment  by  delivering  the 
bonds  as  specified  when  the  time  of  perform- 
ance arrived.  The  defendant  Central  Canal 
ft  Irrteatiw  Company,  having  received  the, 


consideration  furnished  to  the  enterprise  by 
Beckwlth,  and  having  undertaken  to  perform 
the  obligation  to  blm  set  forth  In  tbe  agree-* 
ment,  was  bound  thereby  to  the  same  extent 
If  it  had  been  a  party  thereto}.  When  it 
thereupon  refused  to  perform  the  obligation, 
the  promise  became  an  absolute  money  ob- 
ligation, and  the  value  of  the  bonds  was  im- 
material, or  at  all  events  the  payment  in 
money  became  immediately  due  (Brown  v. 
Foster,  61  Pa.  173),  and  the  payee  could 
sue  thereon  as  \ipon  a  money  obligation, 
and  recover  without  alleging  or  proving 
the  value  of  the  bonds.  Much  more  Is  Its 
character  as  a  money  obllgatiou  apparent 
when  the  nature  of  the  thing  to  be  substitut- 
ed for  money  In  payment  Is  considered.  Tbe 
company  was  to  deliver  its  own  bonds  for 
¥50,000,  its  promises  to  pay  that  sum,  In 
satisfaction  of  the  amount  which  Beckwlth 
was  to  receive  In  the  settlement.  Its  debt . 
would  remain  the  same ;  the  only  advantage 
to  It  would  be  that  the  time  of  payment 
would  be  postponed.  For  these  reasons,  we 
are  of  tbe  opinion  tiiat  the  omission  of  a 
finding  of  the  value  of  the  bonds  is  Imma- 
terial. 

[3]  With  regard  to  tbat  part  of  the  Judg- 
ment which  declares  a  lien  on  the  proi>erty 
of  tbe  company,  we  need  only  say  that,  under 
the  weil-estabUsbed  principle  of  equity  that 
Uiat  which  ought  to  have  berai  dcme  will 
be  deemed  to  have  been  dono^  It  Is  held  that 
whrae  a  party  agrees  to  give  a  mortgage  or 
lien  on  property,  or  Imperfectly  attempts  to 
execute  su<ib  mortgage  ta  Uen,  npon  a  valu- 
able conj^deratlon  received,  a  court  of  equity, 
upon  a  proper  diowtaig,  wdl  create  a  spedflc 
lien  on  the  property  Intended  to  be  hypothe- 
cated, and  enforce  the  same.  Daggett  V. 
BanUn,  81  Cel  327;  BacoulUat  t.  Sanse- 
valn,  S2  Csl.  S89;  Love  Sierra,  eta.  Ca, 
32  CaL  663,  01  Am.  Dec.  602;  Bemlngton 
T.  Higglns,  64  CaL  623;  Peers  t.  McLau^^Un, 
88  Cal.  297,  26  Pac.  119,  22  Am.  St  Bep.  806; 
Higglns  V.  Mitnson,  126  CaL  470^  68  Pac.  907, 
77  AnL  St  Bep.  192;  Hall  r.  Gayot,  141  CaL 
18,  74  Pac.  299;  Erellng  v.  Krellng,  118  Oal. 
419,  50  Pac.  646. 

We  are  tlierefore  of  the  oplnbm  that  the 
motion  for  a  new  trial  was  properly  over- 
ruled. 

The  order  denying  a  new  trial  Is  afflrmed. 

We  concur:  SLOSS,  J.;  HENSHAW.  J.; 
KELVIN,  J.;  LOBIOAN,  X;  ANGELLOT- 

In  re  SOHMIEBER'S  BSTATB.  (S.  F.  6997.) 

(Sapreme  Court  of  California.    Dec.  10,  1914.) 

EXECUTOBS  AND  AdHINIBTBATOBS  ({  315*)— 
DiSTBIBTJTION  —  InTEHSST  —  CONCLUSIVE- 
NESS OF  DeCBEE. 

Any  claim  of  right  to  interest  on  a  legacy 
prior  to  the  decree  of  distribution  of  the  estate 
should  be  asserted  in  tbe  proceeding  for  distribu* 
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tion,  so  that  the  decree  distributliiff  to  one  only 
the  amount  of  her  legacy  is  concluBive  against 
collateral  attack,  Code  Civ.  Proc.  S  1666,  pro- 
'  Tiding  it  shall  state  the  part  of  tiie  estate  to 
which  each  person  is  entitled,  and  declaring  it 
conclusive  of  rights,  subject  to  appeal  only. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  AdministratorB,  Gent  I^.  U  1298-1314; 
Dec.  T>ig.  g  SIS.*] 

D^Murtment  1.  Appeal  from  Snperlor 
Court,  Glty  and  Coonty  of  San  Fzandaco; 
Thomas  F.  Oraliam,  Judge. 

In  the  matter  of  the  estate  of  Ootdtob 
Schmlerer,  deceased.  From  an  order  In  fa- 
vor of  Christina  Lee  Stonrgeon,  3.  H.  Blch- 
ards  and  another,  encators,  appeaL  Bo- 
verBed. 

G.  Gunzendorfer,  of  San  Francisco,  for  ap- 
pellants. Henry  0,  W.  Dlnkelsplel,  of  San 
Francisco,  for  respondent 

SLOSS,  J.  The  will  of  Gottlieb  Scbmlerer 
bequeatiied  $800  to  Christina  Lee  Stourgeon. 
It  gave  certain  other  legacies,  and  contain- 
ed a  devise  and  bequest  of  the  residue.  The 
testator  died  on  June  4,  1908,  and  bis  vrill 
was  admitted  to  probate  on  July  22,  1908, 
J.  H.  Richards  and  George  Schmierer  being 
appointed  executors.  On  Martib  21, 1913,  the 
executors  filed  their  final  account  and  peti- 
tion for  distribuUon.  On  April  7.  1913.  the 
court  made  its  decree  settling  the  final  ac- 
count and  distributing  the  estate.  By  the 
decree  all  of  the  property  remaining  in  the 
hands  of  the  executors  was  ordered  distribut- 
ed pursuant  to  the  terms  of  the  wlU.  Va- 
rious pecuniary  legacies  were  ordered  dis- 
tributed to  the  respective  legatees,  and  the 
residue  was  ordered  distributed  to  the  residu- 
ary legatees  and  devisees.  To  Christina  Lee 
Stourgeon  was  distribated  $300,  the  amount 
of  her  legacy.  In  ber  caae,  as  In  that  of 
other  legatees,  there  was  no  mention  of 
Interest  on  the  legacy.  In  August,  1913, 
Christina  Lee  Stourgeon  filed  a  petition  al- 
leging that  her  legacy  had  not  been  paid,  and 
praying  tbat  the  executors  be  cited  to  ap- 
pear and  show  cause  why  they  should  not 
pay  the  sum  of  $300,  together  with  Interest 
thereon,  from  the  4th  day  of  June,  1900.  thi 
date  being  one  year  after  the  testator's 
death.  The  citation  was  Issued  and  th*; 
executors  appeared.  Pendtog  further  pro- 
ceedings, the  executors  paid  to  petitioner 
the  enm  of  $300,  the  principal  of  the  legacy 
bequeathed,  and  tbeie  was  submitted  to  the 
court  the  question  of  her  r^t  to  receive 
from  the  executors  Interest  on  sach  legacy 
from  the  expiration  of  <me  year  after  the 
death  ot  the  testator.  This  Batnnlsslon  took 
place  on  January  27,  1914.  The  oourt  there- 
after made  Its  order  determining  that  the 
petitioner  was  entitled  to  interest  on  the 
legacy  from  the  4t3i  day  of  June,  190&,  order- 
ing the  execntots  to  pay  to  her  such  interest 
amounting  to  $96,  and  directing  that  she  have 
execution  against  the  executors  for  said 


sum.   From  this  order  the  executors  appeal. 

It  wUl  be  observed  tbat  the  Interest  claim- 
ed, or  the  greater  part  thereof,  had  accrued 
prior  to  the  making  of  the  decree  of  distribu- 
tion. This  decree  bad  become  final  before  the 
making  of  the  order  appealed  from.  If  the 
legatee  was  entitled  to  Interest  on  the  legacy 
(av.  Code,  SI  1308,  1369),  her  cUUm  could 
and  should  have  l>een  asserted  In  the  pro- 
ceeding for  dlstrU)ution. 

"The  'distribution*  of  an  estate  includes  the 
determination  of  the  persona  who  by  law  are 
entitled  thereto,  and  also  the  'proportions  or 
parts'  to  which  each  of  these  persons  is  enti- 
tled." William  HUl  Co.  v.  Lawler,  116  CaL 
369,48  Pac.  828;  Code  Civ.  Proc  1 1666. 

If  such  deraree  Is  errooeoua,  the  remedy  Is 
by  appeal.  Daly  t.  Pomle,  80  CaL  662,  26 
Pac.  67,  21  Am.  St  B^.  61.  No  appeal  was 
taken  from  Che  decree  of  dlstrlbutlan  In 
this  cam,  and  such  decree  was  tberetore  a 
final  and  ,con<iluriTe  adjudication  of  tbe 
rights  which  ml^t  be  claimed  by  any  per^ 
son  as  legatee  or  derlsee  under  Uie  wUL 
Code  GlT.  Proa  |  1666.  By  distributing  to 
the  respondent  the  snm  of  $800  without  In- 
terest the  court  determined  that  die  was  not 
entitled  to  Interest  This  adJudlcatiMi  is  not 
subject  to  collateral  attack.  No  direct  at- 
tack is  here  made  and  the  petitioner  is  foze- 
closed. 

Whether  the  legatee  would  be  entltlM  to 
Interest  during  the  brief  period  Intervening 
between  the  making  of  the  decree  of  distrlbii> 
tlon  and  the  payment  of  the  principal  of  the 
legacy  is  a  questlm  that  Is  not  here  raised. 
At  any  rate  she  is  not  entitled  to  interest  for 
the  time  elapsing  prior  to  the  mafctTig  of  the 
decree. 

The  order  Is  rerersed. 

We  concur:  ANOELL(Xm,  J. ;  SHAW,  J. 


In  re  WALDEN'S  ESTATE.  (L.  A.  8777.) 
(Supreme  Court  of  California.   Dec.  11,  1914.) 

1,  Appkabance  (S  20*)— Efitot  OI"  Volun- 

TABT  ApPEABANCE. 

By  express  provision  of  Code  Civ,  Proc.  | 
416,  voluntary  appearance  of  a  defendant  Is 
equivalent  to  personal  service,  as  regards  acquir- 
ing jurisdiction. 

[Ed.  Note.— For  other  cases,  see'  Appearance^ 
Cent.  Dig.  gi  01-102;  Dec.  Dig.  |  20.*] 

2.  Appkabance  (S  8*)— Acts  Conbtitutino. 

It  is  a  voluntary  appearance,  giving  juris- 
diction,  where  a  defendant  appears  and  asks 
relief  which  can  be  panted  only  on  the  liypoth- 
esia  of  tbe  court  having  jurisdiction. 

[Ed,  Note.— For  other  cases,  see  Appearance, 
Gent  Dig.  §S  23-41 ;  Dec  Dig.  I  8.*3 
8.  Descent  and  Distribution  (8  71*)— D«- 

TEEMINATZON  OT  HeIBSHIP- PABTIKS. 

Defendants,  in  a  proceeding  to  establish 
heirship,  having  appeared  and  presented  their 
claim,  are  bound  by  the  adjudication  adverse  to 
them,  irrespective  of  other  possible  claimanta 
not  having  been  brought  before  the  court. 

[Ed.  Note< — For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  §g  22&-230;  Dec.  Dig. 
§  71.*I 
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4.  Appeal  awd  Ebbob  (i  MSI*)— Paett  Ao- 

flBtKVKD. 

Unattacked  findings,  in  a  proceeding  to  es- 
tablish heirship,  that  appellant  defendants  are 
not  related  to  decedent^  and  have  no  interest 
in  the  estate,  are  a  bar  to  tbeir  right  to  attack 
findinss  as  to  kinship  and  interest  oC  plaintiff 
and  enoceoBtnl  defendants. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  847-852;  Dec  Dig.  i 
151.*] 

D^rtnuHit  1.  Appeal  trom  Saperior 
Court,  Lob  Angeles  County;  James  C  Blves, 
Judge. 

In  tlie  matter  of  the  estate  of  Matilda  Wal- 
den,  deceased.  From  a  decree  In  favor  of 
Martha  Mnnro,  in  proceedlnga  by  ber  to  es- 
taUltb  heirsblp,  and  from  an  order  denyloK 
a  new  trial,  d^eudants  Racbel  P.^  Maher  and 
another  appeaL  Affirmed. 

Leland  S.  Bowen,  of  Los  Angeles,  for  ap- 
pellants. C.  M.  Stephens,  George  P.  Adams, 
and  Wm.  T.  Kendrlck,  all  of  Los  Angeles, 
Claude  B.  Ball  and  James  F.  BaU,  both  of 
Montgomery  City,  Mo.,  and  Trusten  P.  Dyer, 
J.  W.  Mowell,  Elou  G.  Galusba,  B^amln  E. 
Page,  WUliams,  Goudge  &  Cbandler,  F.  C. 
Austin,  and  C.  C.  Darli^  all  ot  Los  Angeles, 
for  respondent. 

8LOSS,  J.  This  is  an  appeal  from  a  decree 
establishing  heirship,  entered  in  a  proceed- 
ing under  section  1664  of  the  Code  of  CItU 
Procedure.  The  proceeding  was  instituted  by 
Martha  Munro,  claiming  to  be  one  of  the 
heirs  of  the  decedent  Upon  her  motion,  the 
court  made  an  order  directing  aiervlce  of  no- 
tice on  certain  nonresidents  by  publication, 
and  publication  was  made.  Various  persons, 
including  Bacbel  Maher  and  Paralte  Costa, 
appeared  and  filed  answers  asserting  claims 
as  heirs.  The  default  of  others  was  entered, 
and  the  matter  was  heard  by  the  court  The 
court  found  that  the  plaintiff,  Martha  Monro, 
and  the  defendants  Wilhelmlna  Wilson  John- 
ston. Martha  Moodle,  Sarah  Jane  MoUoy,  Bob- 
ert  Boss,  and  Andrew  Ross  are  the  only  heirs 
and  next  of  kin  of  MatUda  Walden,  the  de- 
cedent It  found,  further,  that  neither  of 
the  defendants  Badiel  P.  Maher  or  Paralle 
Costa  was  or  is  in  any  way  related  or  akin 
to  Matilda  Walden,  or  an  heir  of  said  de- 
cedent or  entitled  to  any  part  of  her  estate. 
The  partlcnlar  degree  of  kinship  of  the  plain- 
tiff and  the  successful  defendants  was  found, 
and  a  decree  declaring  their  rights  accord- 
ingly was  altered.  See  Estate  of  Walden,  166 
CkL  446,  137  Pac.  35.  From  this  decree  and 
from  an  order  denying  their  motion  for  a  new 
trial  the  defendants  Bachel  P.  Maher  and 
ftraUe  Costa  appeaL  The  record  on  both 
■ppeats  is  embodied  In  a  bill  of  exceptions. 

(1-1]  The  Jurisdiction  of  the  court  below 
to  asBBlIed  by  the  aifpellants,  who  question 
nie  T^sulari^  of  every  step  In  the  proceed- 
lags  leading  up  to  the  publication  of  notice. 
I*at  since  the  appellants  themselves  appeared 


In  the  action,  and  filed  a  pleading  In  whldi 

they  asked  Judgment  that  they  were  entitled 
to  have  the  estate  distributed  to  them,  they 
are  in  no  position  to  make  these  objections, 
even  If  it  be  assumed  that  the  points  urged 
are  meritorious  In  themselves.  Voluntary  ap* 
pearance  Is  equivalent  to  personal  service. 
Code  Civ.  Proc.,  §  416.  "Where  the  defend- 
ant appears  and  aslfs  some  relief  which  can 
only  be  granted  on  the  hypothesis  that  the 
court  has  Jurisdiction,  it  is  a  submission  to 
the  JurlsdlctloD  of  the  court  as  completely  as 
If  he  had  been  regularly  served  with  process." 
2  Ena  PI.  &  Pr.,  625;  Loan,  etc.,  Co.  v.  Bos- 
ton, etc.,  Co.,  126  Cal.  418,  68  Pac.  941,  58 
Pac  296;  Zobel  v.  Zobel,  161  Cal.  101,  80 
Pac.  191.  Whether  other  possible  claimants 
were  properly  brought  before  the  court  Is 
no  concern  of  these  appellants.  They  pre- 
sented their  claim  to  the  court  for  adjudica- 
tion as  fully  as  the  plaintiff  did  hers  (Blythe 
V.  Ayre^  102  Cal.  264,  36  Pac  522),  and, 
having  invoked  the  Jurisdiction,  they  are 
bound  by  Its  exercise,  whether  the  result  be 
favorable  or  adverse, 

[4]  The  appellants  also  attack  the  various 
findings  which  declare  the  kinship  and  herit- 
able rights  of  the  plaintiff  and  the  successful 
defendants,  and  assert  that  the  court  erred 
in  admitting  evidence  bearing  on  these  flnd- 
Ings.  There  is,  however,  no  specification  of 
insufficiency  of  evidence  to  support  the  find- 
ing that  these  appellants  themselves  are  not 
related  to  the  decedent  and  have  no  Interest 
In  her  estate.  This  finding  stands,  therefore, 
as  an  Insuperable  bar  to  their  right  to  ques- 
tion the  propriety  of  the  determination  that 
others  are  entitled.  Having  no  Interest  them- 
selves, they  are  not  aggrieved  by  a  Judg- 
ment which  will  result  in  the  estate  being 
awarded  to  the  respondents.  Blythe  v.  Ay- 
res,  102  Cal.  254,  36  Pac.  622;  Estate  of 
Blythe,  110  CaL  231,  42  Pac  643;  Williams 
V.  Sav.  &  L.  Soc,  133  Cal.  360,  65  Pac.  822; 
Estate  of  Piper,  147  Cal.  607,  82  Pac.  246: 
Estate  of  Walker,  148  Cal.  162,  82  Pac  770 ; 
Estate  of  Fleming,  162  CaL  624, 123  Pac.  284. 

These  considerations  dispose  of  every  con- 
tention of  the  appellants. 

The  Judgment  and  the  order  denying  a  new 
trial  are  affirmed. 

We  concur:  SHAW,  J.;  AMOBLIXXPH,  T. 


ELLIOTT  V.  SUPEBIOR  COURT  OF  SAN 
BERNARDINO  COfNTT  et  aL 
(L.  A.  3948.) 

(Supreme  Court  of  California.    Dec.  4,  1914. 
Supplemental  Opinion,  Dec.  16,  1914.) 

1.  Pbohibition  (5  26*)— Petition— Demttbbeb. 

A  demurrer  to  a  petition  for  writ  of  prohi- 
bition admits  that  the  allegations  of  the  petition 
are  true. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  S  74;  Dec.  Dig.  |  25.*] 
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if,  "COBl^BAtlON^  (8  B57*)  —  RlCRlVKBS  —  AP- 
POINTMENT BEFOfiB  Dissolution. 

Under  Civ.  Oode,  I  306,  providiac  that  the 
corporate  powers,  busiDess,  and  property  of  all 
corporations  formed  under  the  act  must  b«  ex- 
ercised, conducted,  and  controlled  by  a  board  of 
not  less  than  three  directors,  courta  have  no  ju- 
risdiction to  appoint  a  receiver  of  the  entire  aa- 
aets  of  a  corporation,  in  an  action  for  the  price 
of  goods  aold  and  delivered. 

[Ed.  Note.— For  other  caaea,  see  Oarporattona, 
O^t.  Dig.  H  2227,  2228,  2286-2236;  xfec.  Dig. 

8.  COBPOBATIONS  ({  6S7*)  —  BXCBITEBS  —  AP- 
POINTMENT BE70BB  Dissolution— Consent. 
Consent  of  the  corporation  to  the  appoint- 
ment of  a  receiver  of  the  entire  asBeta  of  the 
corporation,  in  a  suit  for  price  of  gooda  deliver- 
ed, void  under  Glv.  Code,  |  806,  ooea  not  vali- 
date the  appointment; 

[Ed.  Not&— For  other  cases,  see  GorpprationB, 
Cent.  Dig.  H  2227,  2228,  2280-2286;  ^te.  Dig. 
i  657.*] 

4..C0UBTS  (i  97*)— Stabb  DB0Z8I»— Fbdebai, 

AND  State  Decisions- 

The  state  Supreme  Oonrt  is  not  bound  by 
dedaiona  of  the  federal  Supreme  Court,  except 
in  cases  where  the  judgment  might  be  reviewed 
aa  arising  under  the  ConitltutloD  and  k,ws  ot 
the  United  States. 

[Ed.  Note.— For  other  cases,  see  Conrts,  Cent 
Dig.  SI  329-333 ;  Dec.  Dig.  |  97.*] 

6.  PaBTIES  (S  46*)  —  INTEBVENTION  —  WHAT 

Constitutes— "Intebvbneb.  " 

In  an  action  against  a  corporatlcm  for  the 
price  of  gooda  sold,  in  which  a  receiver  was  ap- 
pointed OD  behalf  of  plaintiff  and  others  similar- 
ly situated,  a  ^tition  styled  a  petition  in  in- 
tervention, asking  that  a  truatee,  in  a  deed  of 
trust  on  the  propwty  of  the  corporation  in  favor 
of  petitioner,  be  allowed  to  sell  ue  property  pur- 
suant  to  the  power  therein  contained,  does  not 
make  petitioner  an  Intervener,  under  Code  Civ. 
Proc  I  387. 

[Ed.  Note.— For  other  cases,  see  Paxtiefl,  Cent. 
Dig.  I  72;  Dec.  Dig.  {  46.* 

For  other  definitionB,  see  Words  and  Phrases, 
First  and  Second  Series,  Intervener.] 

6.  Pabtibs  (I  40*)— Intbbvbntion— "Intbb- 

EST." 

The  "interest"  mentioned  in  Code  Civ. 
Proc.  f  387,  providing  that  at  any  time  before 
trial  any  person  who  has  an  interest  in  the  mat- 
ter in  litigation  may  intervene,  must  be  of  such 
a  direct  and  immediate  character  that  the  in- 
tervener will  either  gain  or  lose  by  the  direct  le- 
gal operation  and  effect  of  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  §§  60-63,  65-67;  Dec.  Dig.  8  40.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Intereat] 

7.  PeOHIBITION  (I  3*)— AOEQUATB  ReMEDT  AT 

I<AW— Right  or  Intbbvzhbe. 

A  petitioner,  for  leave  to  sell  under  a  power 
In  a  trust  deed  In  a  suit  against  a  corporation 
for  gooda  sold,  in  which  a  receiver  was  appoint- 
ed, who  is  not  technically  an  intervener,  and 
hence  has  no  right  to  appeal  from  the  order  ap- 

Iiointing  the  receiver,  has  no  adequate  remedy  at 
aw  defeating  bis  right  to  a  writ  of  prohibition 
to  set  aside  the  appointment, 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  S|  4-19 ;  Dec  Dig.  8  8  *] 

In  Bank.  PetUion  tor  prohlbltton  bj  O. 
Edgar  Elliott  againat  the  Superior  Conrt  of 
the  State  of  California  for  tbe  County  of 
San  Bernardino  and  S.  F.  Kelley.  Writ 


granted  on  condition  tltat  an  Issue  of  fact,  to 
be  determined  later,  1b  found  against  lespond- 

ents. 

Tyrrell,  Abrahams  &  Brown,  of  Los  An- 
geles, for  petitioner.  William  B.  Ogden,  of 
Los  Angeles,  for  respondents. 

SULLITAN,  a  J.  The  petltionef  has  ap- 
plied to  this  court  for  a  writ  of  prohibition 
to  arrest  proeeedlngs  in  a  certain  action 
pending  In  the  superior  court  of  San  Ber- 
nardino county,  wherein  a  recdver  was  ai^ 
pointed-  The  actlmi,  an  ordinary  one  at 
law,  enttUed  "BrtMAlngs  Lumber  ft  Timber 
COn  ft  Corporation,  nalntltC,  t.  Gibraltar  la- 
vestment  ft  .Home  Building  Co.,  a  Gorpora- 
tton.  Defendants,"  .was  brought  to  recover 
$876JS0,  alleged  to  be  due  from  tJie  defendant 
to  plaintiff  tor  goods  sold  and  delivered. 
Hereinafter  the  plaintiff  In  the  action  will  be 
referred  to  as  Qie  Brookings  Company  and 
the  defendant  bb  the  Gibraltar  Company. 

At  the  time  it  filed  Its  complaint  tbe  plaln- 
Uff  moved  the  court  for  an  order  appointing 
a  receiver  of  tbe  assets  of  the  defendant  for 
the  ben^t  of  itself  and  all  other  persons 
similarly  situated.  Hie  grounds  of  the  mo- 
tion were  "that  the  plaintiff  has  no  adequate 
remedy  at  law,  and  that  the  fund  out  ct 
which  the  plaintiff  and  other  creditors  must 
look  tor  the  payment  of  their  claims  is  In 
danger  of  waste,  loss,  and  destruction."  On 
the  same  day  that  tbe  complaint  was  filed  tbe 
defendant  also  applied  for  the  appointment 
of  a  receiver.  Thereupon  the  court  appoint- 
ed respondent  8.  F.  Kelley  receiver  of  all  of 
the  property,  real  and  personal,  Iwlonging  to 
the  Glbralter  Company,  and  directed  Its  of- 
ficers to  deliver  to  the  recelTer  all  of  Its 
assets  of  every  kind,  Including  real  and  per^ 
sonal  property,  moneys,  drafts,  bills  oi  ex- 
change, cbecks,  or  other  evidences  of  Indebt- 
edness, and  all  books  of  actxinnt,  deeds, 
bonds,  mortgages,  etc.  Pursuant  to  tiie  op* 
der  apptdntlng  Mm,  the  receiver  duly  quali- 
fied and  took  Into  his  custody  all  9f  the 
assets  belonging  to  the  defendant  The  Gib- 
raltar Company  is  a  California  corporation 
engaged  in  the  business  of  buying  and  selling 
land,  operating  nurseries,  and  propagating, 
and  selling  nursery  stock,  plants,  and  trees. 
Its  business,  carried  on  In  several  counties 
In  the  southern  part  of  the  state,  Is  very  ex- 
tensive. Its  gross  assets  exceed  In  value 
91,000,000.  It  Is  financially  Involved,  Is  un- 
able to  meet  its  obligations,  secured  or  unse- 
cured, and  is,  In  tact,  Insolvent.  The  peti- 
tioner claims  to  be  the  owner  and  holder  of 
two  notes  of  the  corporation  for  tbe  sum  of 
$30,000  each,  payable  on  January  1, 1914,  ex- 
ecuted in  favor  of  the  Midas  Fniitland  Com- 
pany, and  assigned  and  indorsed  by  that 
company  to  tbe  petitioner.  The  petitioner  al- 
leges that  there  Is  due  to  him  on  these  notes 
the  sum  of  $57,996.80  principal  and  an  addi- 
tional amount  In  excess  of  $8,000,  represent- 
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in;  Interest,  expenses,  and  attorneys'  fees; 
that  these  notes  are  secured  by  a  deed  of 
tmst  held  hj  the  Citizens'  Tmst  St  Savings 
Bank,  covering  certain  land  in  San  Bernar- 
dino county,  and  including  water  certificates 
r^resratiiiK  water  rights  appurtenant  to  the 
land.  Tliese  properties  are  In  the  possession 
of  the  receiver.  It  is  also  alleged  In  the  i>e- 
titlon  that  the  Citizens*  Trust  &  Savings 
Bank,  trustee,  acting  under  the  advice  of  Its 
counsel,  has  refused  to  sell  or  offer  for  sale, 
under  the  power  of  sale  contained  In  the 
deed  of  trust,  the  property  held  as  security, 
60  long  as  the  same  remains  in  the  costody 
and  possession  of  the  receiver;  "that  upon 
this  property  are  prior  and  superior  mort- 
gage liens  held  by  divers  other  creditors  of 
the  defendant,  aggregating  ?60,000;  that  the 
defendant  has  defaulted  in  the  payment  of 
interest  upon  the  indebtedness  secured  by 
these  mortgages;  and  that  one  of  the  mort- 
gagees has  already  commenced  foreclosure 
proceedings.  The  existence  of  these  prior 
mortgages  and  the  default  of  the  mortgagor 
in  the  payment  of  interest  thereon,  it  is  al- 
leged by  the  petitioner,  has  placed  his  rights 
and  interests  in  Jeopardy.  He  alleges  that 
he  la  in  danger  of  losing  all  of  his  rights 
and  interest  In  said  property  and  will  be 
put  to  great  expense  unless  the  property  de- 
scribed In  the  deed  of  trust  is  sold  under  the 
power  of  sale  contained  therein.  It  Is  fur- 
ther alleged  that  the  receiver  has  incurred, 
and  is  now  Incurring,  and  wlU  continue  to  in- 
cur, great  expense  In  holding,  caring  for,  and 
maintaining  the  properties  of  the  Gibraltar 
Company,  and  that  he  is  now  exercising,  and 
will  continue  to  exercise,  control  thereof. 
After  the  appointment  of  the  receiver,  the 
petitioner  herein  filed  in  the  superior  court 
of  San  Bernardino  county.  In  the  action 
brought  by  the  Brookings  Company  against 
the  Gibraltar  Company,  an  application  styled 
by  himself  "Petition  In  Intervention,"  in 
which  he  prayed  that  the  court  "grant  and 
^ve  to  him  and  to  the  Citizens'  Trust  &  Sav- 
iDgs  Bank,  the  trustee  named  in  said  deed  of 
trust,  permission  to  exercise  the  power  of 
sale  granted  in  said  deed  of  trust  and  to  sat- 
isfy the  Indebtedness  secured  thereby,"  etc. 
Th\B  petition  was  filed  by  leave  of  court  and 
was  set  for  hearing  at  a  later  date.  What 
action  has  been  taken  by  the  court  on  this 
petition  does  not  appear.  To  the  petition  for 
the  writ  of  prohibition  the  respondents  have 
flled  a  demurrer  specifying  several  grounds, 
all  of  wbliA  may  be  considered  as  embraced 
in  the  general  statement  "that  the  petition 
does  not  state  facts  sufficient  to  constftnte  a 
ground  for  the  Issuance  of  a  writ  of  prohibl- 
tioD."  The  demurrer  must  be  overruled  for 
the  reasons  herein  stated, 

[1]  Assuming  that  the  allegaticoui  of  the 
petltlfn  are  true,  and  for  the  purposes  of  the 
denmrrer  they  must  he  taken  as  true,  the 
Boperlor  court  of  San  Bernardino  oount7  had 
no  Juiisdictlon  to  appoint  a  receiver  of  the 
assets  of  the  Oibraltar  Company.  The  order 


appointing  the  receiver  is  void,  and  all  of  his 
acts  performed  In  pursuance  of  his  illegal 
appointment  are  neoessarUy  void. 

[2}  Section  805  of  the  CivU  Code,  found  in 
title  1,  pt  4,  of  that  Code,  and  which  title 
contains  pro  visions  a^Ucable  to  all  corpora- 
tions formed  nnder  the  laws  of  this  states 
provides: 

"The  corporate  powers,  basiness,  and  property 
of  jlU  corporatioDS  formed  under  this  title  mast 
be  exerosed,  conducted  and  controlled  by  a 
board  of  not  leas  than  three  directors." 

TEe  court,  through  the  appointment  of  a 
receiver,  exercises  the  powers,  conducts  the 
business,  and  controls  the  property  of  the 
corporation,  which,  by  virtue  of  this  sed^lon, 
can  only  be  eserdsed,  conducted,  and  control- 
led  by  a  board  of  directors.  There  Is  no 
law  of  this  state,  nor  <fan  any  deci^on  of  our 
Supreme  Court  be  found,  which  authorizes 
a  court,  throa{^  a  receiver,  to  take  charge 
of  the  business  and  properly  of  a  corpora- 
tion before  dissolution,  dispose  of  Its  assets, 
and  wind  up  its  afblrs.  On  the  contrary, 
this  court  has  repeatedly  and  consistently 
held  for  more  than  50  years  last  past  that  the 
courts  have  no  Jurisdiction  to  appttot  a  re- 
ceiver of  the  entire  assets  of  a  corporation  In 
a  suit  prosecuted  by  a  pilvate  par^.  Neall 
V.  HIU,  16  Cal.  151,  76  Am.  Dec.  SOS;  French 
Bank  Case,  03  Gal.  495;  Smim  v.  Saperior 
Court,  97  Gal.  848,  32  Pac.  322 ;  Smim  v.  Los 
Angeles  &  P.  R.  Co..  4  Gal.  TTnrep.  237.  34 
Pac.  2^;  Murray  r.  Superior  Courts  129 
CaL  628,  62  Pac.  191;  risclier  Superior 
Court,  110  CaL  129.  42  Pac.  66L  As  sUted 
by  Alls  court  In  the  Frenc^i  Bank  Case,  bq- 
pra: 

There  is  no  Jurisdiction  vested  In  conrta  of 
equity  to  appoint  a  receiver  of  the  property  of  a 
corporation  in  a  suit  prosecuted  by  a  private 
party.  This  is  only  to  say  that  there  is  no  ja- 
risdiction  vested  in  these  courts  in  such  a  case 
to  dissolve  a  corporation,  for  the  power  of  a  re- 
ceiver, when  put  in  motion,  of  necessity  super- 
sedes the  corporate  power.  It  necessarily  dis- 
places the  corporate  management  and  substitutes 
Its  own.  •  *  *  There  Is  no  statute  of  this 
state,  none  to  which  we  have  been  pointed, 
which  undertakes  to  confer  upon  a  private  per- 
son, either  as  stockholder  or  creditor,  the  right 
to  maintain  an  action  to  dissolve  a  corporation 
upon  the  ground  that  it  is  insolvent,  or  to  ob- 
tain relief  by  seizing  ita  property  out  of  the 
hands  of  its  constituted  management  and  placing 
it  in  the  hands  of  a  receiver." 

If,  as  stated  In  tills,  a  court  of  equity  has 
no  power  to  appoint  a  receiver  of  the  assets 
of  a  coriK>ratlon,  certainly  a  court,  in  a  com- 
mon-law action  for  goods  sold  and  delivered, 
has  no  such  power. 

[3]  The  fact  that  the  Gibraltar  Company 
consented  to  the  appointment  of  a  receiver  is 
immaterial.  Such  consent  did  not  and  could 
not  confer  Jurisdiction  upon  the  court  to 
make  the  appointment.  A  corporation  cannot 
in  this  indirect  manner  destroy  itself.  It 
cannot  put  beyond  Its  reach  the  power  to  do 
that  for  which  it  was  created.  It  la  the 
creature  of  the  law,  and  Its  powers  must 
be  exercised  in  the  manner  prescribed  by  law 
and  not  otherwise.    If  it  wishes  to  die,  it 
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may  do  so,  but  only  in  the  way  ordained  by 
law.  It  must  first  satisfy  and  discharge  all 
claims  and  demands  against  It  Two-thirds 
of  its  members  or  stockholders  must  resolve 
upon  dissolution,  and  the  provisions  of  title 
6,  pt.  3,  of  the  Code  of  Oivll  Procedure,  relat- 
ing to  the  voluntary  .dissolution  of  corpora- 
tions, must  be  compiled  with.  If  it  must  be 
put  to  death  agaln^  its  will,  then  the  state, 
and  not  a  private  party,  most  institute  pro- 
ceedings with  that  object  In  view.  In  Smitb 
V.  Superior  Court,  supra,  this  court  was  ask- 
ed to  review  an  order  of  the  superior  court 
of  Los  Aiigeles. county  appointing  a  receiver 
in  an  action  brought  by  the  California  Bank 
against  the  Los  Angela  &  Pacific  Railroad 
Company  to  recover  Judgment  upon  an  unse- 
cured promissory  note.  As  In  the  case  now 
under  consideration,  the  plaintiff  in  that  case 
applied  for  and  the  defendant  consented  to 
the  apiiolntment  of  a  receiver,  and  the  court 
made  the  appointment.  Yet  this  court  held 
that  the  order  appointing  the  receiver  was 
void  and  in  excess  of  the  Jurisdiction  of  the 
superior  court  In  passing  upon  the  appli- 
cation for  a  writ  of  certiorari,  referring  to 
the  order  appointing  the  receiver,  this  court 
(Department  2),  speaking  through  Justice  De 
Haven,  said: 

"We  are  unable  to  distinguish  the  action  in 
which  the  order  under  review  was  made  from 
that  of  the  French  Bank  Case.  63  Cal.  495.  It 
was  there  held  that  the  appointment  of  a  re- 
ceiver in  such  an  action  was  imautborlzed  and 
void,  and  should  be  annulled  on  certiorari.  The 
only  relief  to  which  the  plaintiff  in  the  case  of 
CaUforiija  Bank  v.  Los  Angeles  &  Pacific  Rail- 
way Co.,  waB  entitled  to  was  a  Judgment  against 
the  defendant  railroad  company  for  the  amount 
alleged  to  be  due  upon  the  promissory  notes  of 
which  the  plaintlfF  Uierein  was  alleged  to  be  the 
owner,  and  in  such  an  action,  upon  the  facts  be- 
fore it^  the  court  was  without  power  to  appoint 
a  receiver.  The  allegations  of  the  complaint,  to 
the  effect  that  the  corporation  was  insolvent,  and 
that  other  creditors  were  threatening  to  sue 
the  defendant  railroad,  and  that  said  defendant 
had  no  property  out  of  which  the  plaintiff  would 
be  able  to  satisfy  any  judgment  it  might  ob- 
tain, and  that  the  action  was  brought  in  behalf 
of  Uie  plaintiff  and  all  other  creditors  of  tlie 
defendant  railroad  who  were  willing  to  come  in 
as  plaintiffs,  did  not  change  the  essential  char- 
acter of  the  action  from  one  at  law  to  recover 
upon  an  tmsecnred  indebtedness  to  one  in  which, 
according  to  the  usages  of  courts  of  equity,  a  re- 
ceiver may  be  appointed ;  nor  would  the  con- 
sent of  the  defendant  railroad  to  the  appoint- 
ment  of  the  receiver  at  all  affect  the  right  of 
any  creditor  aggrieved  thereby  to  have  the  or- 
der appointing  such  receiver  annulled  in  a 
proceedmg  of  tiiis  character." 

•  In  Smith  V.  Los  Angeles  P.  E.  Ca,  supra, 
referring  to  the  same  order  appointing  a  re- 
ceiver made  In  California  Bonk  t.  Los  An- 
geles &  P.  R.  Co.,  this  court  said: 

"The  order  being  void,  it  may  be  disregarded. 
If  the  order  is  absolutely  void,  it  is  a  nullity, 
and  can  be  attacked  in  any  proceeding.  That  it 
is  absolutely  void  was  clearly  demonstrated 
when  the  matter  was  before  the  court  in  de- 
partment in  Smith  v.  Superior  Court,  supra." 

[4]  In  support  of  their  contention  that  the 
superior  court  had  Jurisdiction  to  appoint 
the  receiver,  the  respondents  cite  a  number 
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of  cases  wherein  the  federal  courts  have  de- 
cided that  In  an  ordinary  action  at  law  an  in- 
solvent corporation  may  confer  Jurisdiction 
upon  the  court  to  appoint  a  receiver  by  mere- 
ly consenting  to  the  appointment  These 
authorities  are  not  binding  upon  the  courts 
of  this  state  Our  state  Supreme  Court  is 
not  even  bound  by  the  decisions  of  the  Su- 
preme Court  of  the  United  States,  except  In 
cases  where  the  Judgment  of  this  coart  may 
be  reviewed  by  writ  of  error  to  the  United 
States  Supreme  Court  Such  review  is  per- 
missible only  In  cases  arising  under  the  Con- 
stitution and  laws  of  the  United  States.  The 
case  of  Brookings  Co.  v.  Gibraltar  Go. 
presents  no  question  which  can  possibly  come 
within  the  exception.  Under  the  circum- 
stances, this  court  is  iKiund  to  decide  accord- 
ing to  its  own  Judgment  and  follow  its  own 
decisions,  regardless  of  the  dedsions  of  the 
federal  courts. 

[6]  It  is  claimed  by  r^pondeuts  that  inas- 
much as  the  petitioner  herein  filed  a  "peti- 
tion in  intervention"  in  the  superior  court  In 
the  action  commenced  by  the  Brookings  Com- 
pany against  the  Gibraltar  Company,  where- 
in he  prayed  for  an  order  anthorizlng  the 
sale  by  the  trustee  of  the  property  described 
In  the  deed  of  trust  given  to  secure  the  notes 
alleged  to  be  held  by  him,  that  he  thereby  be- 
came a  party  to  the  action,  and  that  his  only 
remedy  was  by  appeal  from  the  order  ap- 
pointing the  receiver,  and  which  right  he  has 
lost  by  the  lapse  of  time.  There  Is  nothing 
In  this  contention.  The  petitioner  here  did 
not  Interr^  In  the  action  in  the  court  be- 
low In  the  sense  in  which  the  word  "inter- 
vention" is  used  In  our  Oode.  His  petition, 
thou^  styled  a  peUtlon  in  intervention,  i» 
Improperly  so  called.  By  filing  the  same  he 
did  not  become  a  party  to  the  action.  A  per- 
son may  intervene  in  an  action  who  has  an 
interest  In  the  matter  In  UUgation,  or  In  the 
success  of  either  of  the  parties,  or  an  inter- 
est against  both.  An  InterreuUon  takes  place 
when  a  third  person  Is  permitted  to  become 
a  party  to  an  action  or  proceeding  between 
other  persons,  either  hy  Joining  the  plaintiff 
in  claiming  what  is  sought  by  the  complaint, 
or  by  uniting  with  the  defendant  In  resist- 
ing the  dtaims  of  the  plaintiS,  or  by  demand- 
ing anything  adyeraely  to  both  plaintiff  and 
defendant  Section  387,  Code  Civ.  Proc.  The 
petitioner  did  not  have  any  interest  In  the 
matter  in  litigation,  to  wit,  pialntilTa  claim 
for  goods  sold,  or  In  the  succera  <HC  either  of 
the  parties,  or  an  Interest  In  the  matter 
agatoBt  both.  He  did  not  dispute  the  plain- 
tifTs  claim,  which  may  or  may  not  be  due. 
He  did  not  ask  to  Join  with  the  plaintiff  in 
claiming  what  the  plaintiff  sought  in  his 
complaint,  nor  did  he  ask  the  right  to  unite 
with  the  defendant  in  resisting  the  defrad- 
ant's  claim,  nor  did  he  demand  anything  ad- 
versely to  both  plaintiff  and  defendant  as  to 
the  subject  of  the  action.  He  therefore  did 
not  intervene  or  become  a  party  to  the  action. 
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Isaacs  T.  Jones,  121  OaL  2S7,  BS  Pac  798, 
UOl. 

[I]  Tb»  Interaat  moitlozieil  in  the  Code 
wblch  enUtlea  a  person  to  Interrene  In  a 
salt  between  otber  penons  most  be  in  tlie 
matter  in  litigation  and  of  such  a  direct  and 
Immediate  character  that  the  Interraoer  will 
dther  gain  or  lose  by  the  direct  legal  op- 
eration and  effect  of  the  Jadgment 

[7J  Aa  the  petitioner  did  not  become  a  par- 
ty to  the  acUon  by  intervention  or  otherwise, 
he  bad  no  ri^t  to  appeal  from  the  order 
appointing  a  recover.  Having  no  such  right, 
respondents'  contention  that  petitioner's  ap- 
plication must  be  denied  because  be  had  a 
plain,  speedy,  and  adequate  remedy  in  the 
ordinary  course  of  hiw  by  a^ieal  to  the  Su- 
preme Court  ia  unfounded.  Even  If  the 
petitioner  had  by  intervention  become  a  party 
to  the  proceeding  in  the  superior  court,  and 
had  a  right  to  appeal  from  the  order  ap- 
pointing the  receiver,  yet  his  remedy  by  ap- 
peal would  not,  under  the  drcuuistaQcea 
of  this  particular  case,  have  been  plain, 
KpeeAy,  and  adequate,  ^d  a  writ  of  prohi- 
bition would  li&  Havemeyer  v.  Superior 
Court,  81  CaL  327,  24  Pac.  121,  10  L.  B.  A. 
627,  IS  Am.  St  Rep  192;  White  v.  Superior 
Court,  126  CaL  245,  58  Pac.  450 ;  GUde  v. 
Superior  Court,  147  Gal.  21-29,  81  Pac.  225; 
Dungan  v.  Superior  Court,  149  CaL  98-103, 
84  Pac.  767,  117  Am.  St  Rep.  119. 

It  follows  from  the  foregoing  that  the  de- 
murrer to  the  petition  for  a  writ  of  prohibi- 
tion must  be,  and  the  same  is,  overraled. 

This  opinion  is  not  to  be  construed  as  an 
aathorlty  opposed  to  the  appointment  of  a  re- 
ceiver of  spectflc  property  of  a  corporation, 
where  such  appointment  would  be  proper 
under  section  564  of  the  Code  of  CivU  Proce- 
dare  in  certain  actions  between  private  par- 
ties. Our  views  must  be  taken  as  applying 
to  an  action  of  the  OaA  now  before  the  court 
and  not  as  applicable  to  all  kinds  of  cases 
against  corporations. 

At  the  time  the  respondents  filed  their  de- 
murrer, they  also  filed  an  answer  to  the 
petition.  The  answer  falls  to  state  facta  sut- 
fldrat  to  constitute  a  defense,  except  in  one 
particDlar.  The  petitioner  alleges  that  he 
is  the  owner  and  holder  of  two  certain  prom- 
issory notes  of  tbe  Gibraltar  Company  for 
$30,000,  payable  by  the  terms  thereof  to  tbe 
Hldas  Pruitland  Company,  and  by  the  lat- 
ter indorsed  and  assigned  to  the  petitioner. 
Tbe  respondents  in  their  answer,  for  want 
of  information  or  belief  upon  tlie  subject, 
deny  this  allegation.  An  issue  of  fact  Is  thus 
raised.  To  determine  this  Issue,  the  court 
will  take  testimony  on  tbe  14th  Instant  in 
San  Francisco.  If  the  issue  be  determined 
adversely  to  respondents,  then  a  peremptory 
writ  of  prohibition  will  Issue  as  prayed  for. 
But,  if  the  issue  be  determined  against  the 
petitioaer,  then  his  petition  will  be  doled 


for  his  failure  to  ahor  any  beneficial  inter- 
e^  In  the  subject-matter  of  tbe  lltlgsition. 

We  concur:  HBNSHAW,  J.;  SIX>SS,  J.;" 
ANGELLOTTI,  J.;  SHAW,  J.;  LORIGAN, 
J. ;  MELYIN.  3. 

Supplemental  Opinion. 

PER  CURIAM.  In  the  above-entitled  pro- 
ceeding the  court,  In  its  opinion  heretofore 
filed,  overruled  respondents'  demurrer  to  the 
petition  herein  and  decided  that  the  answer 
of  the  re^ndents  to  said  petition,  filed  with 
their  demurrer,  with  one  exception  did  not 
state  facts  sutbclent  to  constitute  a  defense. 
That  exception  arose  out  of  the  allegation, 
contained  in  the  petition  and  denied  In  the 
answer,  that  the  petitioner  was  the  owner 
and  holder  of  two  certain  promissory  notes 
of  the  Gibraltar  Investment  &  Home  Build- 
ing Company  for  ¥30,000  each,  described  in 
the  petition.  The  trial  of  the  issue  as  to  tbe 
ownership  of  these  notes  was  set  for  tbe 
14th  hist  Before  the  day  set  the  petitioner 
and  respondents  filed  a  stipulation  effective 
for  the  purposes  of  this  proceeding  only  in 
which  they  agreed  that  the  petitioner  Is  the 
owner  and  holder  of  the  notes  in  question. 

Now,  therefore.  In  accordance  with  our 
opinion  heretofore  filed  herein,  it  is  by  the 
court  ordered  and  adjudged  as  follows: 

1.  That  the  order  of  the  superior  court  of 
the  county  of  San  Bernardino  made  in  that 
certain  action  pending  In  that  court  entitled 
"The  Brookings  Timber  &  Lumber  Company, 
a  Corporation,  Plaintiff,  v.  The  Gibraltar 
Investment  ft  Home  Building  Company,  a 
Corporation,  Defendant,"  appointing  S.  F. 
Kelley  receiver  of  the  assets  of  said  Gi- 
braltar Investment  &  Home  Building  Com- 
pany, la  null  and  void,  and  was  made  by 
said  superior  court  without  and  In  excess  of 
its  jurisdiction, 

2.  That  all  acts  perfonued  by  said  court 
or  by  the  judge  thereof  in  relation  to  said 
receiver,  his  appointment  or  duties,  and  all 
acts  of  said  S,  F.  Selley  performed  under 
or  by  virtue  of  said  order  of  appointment 
aa  such  receiver,  are  and  each  of  them  Is 
void. 

8.  That  a  peremptory  writ  of  prohibition 
Issae  out  of  this  court  directed  to  the  Su- 
perior court  of  San  Bernardino  county  and 
the  judge  thereof  and  said  S.  F.  Kelley,  ar- 
resting all  proceedings  in  said  action  entitled 
"The  Brookings  Timber  &  Lumber  Company, 
a  Corporation,  Plaintiff,  v.  The  Gibraltar 
Investment  &  Home  Building  Company,'  a 
Corporation,  Defendant,"  In  so  far  as  they 
relate  to  said  receiver,  his  powers  and  du- 
ties, and  absolutely  restraining  said  superior 
court  and  the  judge  thereof,  and  said  S.  r. 
Kelley,  from  doing  any  act  or  thing  or  per- 
forming any  function  whatever  by  reason  or 
by  virtue  of  or  under  said  order  appointing 
said  recelTer. 
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PEOPLE  T.  DRENNAN.    (Or.  2«B.) 
(District  C3ourt  of  Appeal,  Third  District,  OaU- 
fomla.    Oct  31,  1914.) 

1.  Rape  (t  62*)— Assault  with  Intent  to 
Rara— SuFTiciENCY  of  Evidbnci. 

On  a  trial  for  assault  with  intent  to  rape 
a  girl  eight  years  old,  her  testimony  that  she 
protested  asainst  accused's  conduct  supported 
a  jury  finding  that  his  acts  were  against  her 
consent 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  H  71-74,  76 ;  Dec.  Dig.  g  52.*] 

2.  Rape  (S  60*)— Assault  with  Intent  to 
Rape— Elements. 

A  conviction  for  assault  with  intent  to  rape 
was  supported  by  jury  findings  that  accused  at- 
tempted to  have  sexual  intercourse  with  a  girl 
eight  years  old,  and  that  bis  acts  were  against 
her  consent. 

[Ed.  Note.— For  other  cases,  see  Raps,  Gent. 
Dig.  S  101;  Dec.  Dig.  i  00.*] 

Appeal  from  Superior  Court,  Sacramento 
County;  N.  D.  Arnot,  Judge. 

Robert  Drennan  was  convicted  of  assault 
with  intent  to  commit  rape,  and  be  appeals. 
Affirmed. 

J.  M.  Inman,  of  Sacramento,  for  appellant 
U.  S.  Webb,  Atty.  Gen.,  and  J.  Chailes  Jones* 
DQpaty  Atty.  Gen.,  tcx  the  People. 

HART,  J.  Tbe  defendant  wu  cihaTged  by 
Information  filed  In  tbe  snpetlor  conrt  of  Sao- 
rameuto  county  with  tbe  crime  ot  rape  upon 
a  female  under  the  age  of  18  years,  and  upon 
a  trial  for  said  offense  was  c<»Ticted  of  the 
crime  of  assaalt  with  Int^t  to  commit  rape. 
He  appeals  from  the  judgment  and  tbe  order 
denying  him  a  new  triaL 

The  record  before  us  conslBtB  mtirely  of 
the  clerk's  transcript,  embracing  the  minutes 
at  tbe  court,  the'  Instmcttons,  verdict,  etc., 
and  a  transcript  of  the  testimony.  No  brlefe 
on  b^lf  of  tither  the  aniellant  w  the  re- 
E^ndent  hare  been  filed  nor  was  the  cause 
-orally  argued. 

We  have,  howerer,  taken  tbe  pains  to  ex- 
amine the  testimony,  tbe  instructions,  and 
the  rulings  of  the  court  upon  questlonB  in- 
Tolring  the  admissibility  and  ncmadmtod- 
bUlty  of  certain  testimony,  to  the  allowance 
at  which  objections  were  made  and  excep- 
tions reserved,  and  our  conclusion  Is  that 
the  defendant  was  In  all  respects  given  a  fair 
and  legal  trial,  and  that  the  Terdlct  appears 
to  be  justified. 

[1 , 2]  The  record  discloses  that,  although 
the  prosecutrix  was  but  a  little  over  eight 
years  of  age,  she  protested  against  the  con- 
duct of  the  defendant,  which  formed  the 
basis  of  the  charge  in  the  Information.  From 
this  testimony  tbe  jury  were  justified  In  find- 
ing that  tbe  defendant's  acts  were  against 
the  consent  of  the  prosecutrix,  and  such  find- 
ing, together  with  the  finding  that  the  de- 
fendant actually  attempted  to  have  sexual 
intercourse  with  the  child,  if,  Indeed,  he  did 
not  succeed  in  doing  bo,  is  a  sufficient  pred- 


icate of  the  conclusion  reached  by  the  jury 
that  the  crime  committed  by  the  accused  was 
that  of  an  assault  with  intent  to  commit 
rape.  People  v.  Akin,  143  Pac.  795. 
The  judgment  and  the  order  are  affirmed. 

We  concur:  CHIPMAN,  P,  J.;  BURr 
NEXT,  J, 


ADAMS  V.  GERIG.   (Civ.  1255.) 
(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.  Oct  30,  1914.) 

1.  Account   Stated        19*)  —  Account  — 
Fbaud  —  Findings  —  Sufficiency  of  Evx- 

DXNCB. 

In  an  action  on  an  account  stated,  evidence 
held  to  support  a  finding  that  the  account  was 
fairly  stated,  and  there  was  no  fraad  or  false 
representations  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Account  Stat- 
ed, Cent  Dig.  IS  81-98;  Dec.  Dig.  |  19.*} 

2.  Account  Stated  ({  11*)  —  Action  —  Mis- 
takes—Cobbeotion. 

In  an  action  upon  an  account  stated,  evi- 
dence of  omissions  and  errors  therein  is  admis- 
sible, and  the  specific  items  questioned  may  be 
adjusted  without  reopening  the  whole  account 

[Ed.  Note,— For  other  cases,  see  Account  Stat- 
ed, Cent  Dig.  SI  61-72;  Dec.  Dig.  S  H.*] 

Appeal  from  Supoior  Court,  lASsen  Coun- 
t^;  H.  D.  Burroughs,  Judge. 

Action  by  Elvln  Adams  against  O.  Gerig 
on  an  account  stated.  Judgment  for  plaintiff, 
and  defendant  appeals.  Afflnned. 

R.  M.  Rankin,  of  Susanville,  for  appellant 
Pardee  &  Pardee  of  Susanville,  for  respond- 
ent 

BURNETT,  J.  An  examination  of  the 
record  shows  justification  for  the  following 
statement  of  facts  made  by  respondent: 

"Plaintiff  and  his  wife  were  hired  by  the  de- 
fendant to  work  upon  the  letter's  farm  fa  Las- 
sen  county,  the  plaintiff  to  do  general  farmwork, 
and  his  wue  to  do  housework.  They  commenced 
work  under  this  employment  April  8,  1909,  and 
continued,  with  some  intervals  of  lost  time,  un- 
til September  21,  1911.  The  agreed  wages  for 
Mrs.  Adams  were  $16  per  month,  or  60  cents 
per  day,  at  all  times  except  during  haying  and 
harvesting,  when  she  was  to  have  $30  per 
month,  or  $1  per  day.  There  Is  some  conflict  as 
to  plaintiff^B  ordinary  wages;  he  says  the  agree- 
ment was  $40  per  month  while  defendant  as- 
serts the  wages  were  to  be  $35  per  month.  But 
there  is  no  dispute  that  his  pay  was  to  he  $2 
per  day  during  haying  and  $2.50  per  day  during 
harvest  In  October,  1911,  after  the  termina- 
tion of  the  employment,  the  parties  attempted 
to  settle  at  the  defendant's  farm;  but  they 
could  not  agree  as  to  the  state  of  their  accounts, 
and  at  the  suggestion  of  the  defendant  they 
went,  on  October  23,  1911,  to  Bieber's  store  at 
McArthur,  in  Shasta  county,  to  have  R.  E. 
Dunlap,  the  manager  of  that  store,  help  them  to 
settle.  So  they  sabmitted  their  various  mem- 
oranda to  Mr.  Dunlap,  and  he  prepared  for 
them  a  statement  of  the  account,  showing  a  bal- 
ance due  the  plaintiff  of  $1,192.73.  Dunlap 
was  entirely  diunterested,  and  did  not  Influence, 
or  attempt  to  Influence,  either  party.  Defend- 
ant signed  the  statement  of  aocfrant  certifying 
that  he  owed  the  plaintiff  the  balanos  thmin 
stated,  bis  signature  being  by  mark  and  wit- 
nessed by  Dunlap." 


*For  oiher  osm  bm  amm  topic  sad  secUoa  NUHBBR  in  Dec.  Dig.  *  Am.  Dig.  Kv-Ne.  Ssrlss  A  Bep'r  Indw«s 
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There  was  a  clerical  error  of  $25  In  the  ae- 
couDt,  and  some  Items  were  Inadvertently 
omitted  from  the  settlement.  These  items  are 
mentlODed  In  the  findings  and  were  taken  Into 
account  In  arriving  at  the  amount  of  judg- 
ment given  to  plaintiff.  "After  the  state- 
ment of  the  account,  and  before  the  plaintiff 
sued,  the  sum  of  $426.40  was  paid  on  account 
by  the  defendant.  The  plaintiff  commenced 
Us  action  August  9, 1912,  basing  it  on  the  ac- 
ooont  stated." 

Defendant  by  bis  answer  denied  that  the 
account  was  stated,  and  alleged  that  plain- 
tiff and  Dunlap  presented  Uie  account  to  de- 
fendant and  requested  him  to  sign  It  and,  up- 
on his  objection,  urged  and  persuaded  blra 
to  sign  it,  and  falsely  and  fraudulently  rep- 
resented to  bim  that  it  was  true  and  cor* 
rect  It  la  further  alleged  that  tbe  account 
is  not  correct ;  "tliat  mistakes  were  made  in 
the  computation  of  wages  of  plaintiff  and  his 
wife;  that  it  does  not  contain  all  the  cash 
or  merchandise  received  by  plaintiff  from  de- 
fendant; and  that  many  items  of  account 
were  omitted  therefrom."  The  cause  was 
tried  upon  the  Issues  aa  thus  presented,  the 
fullest  opportunity  being  afforded  to  show 
the  inaccuracy  of  said  account  or  that  fraud 
or  Improper  influence  was  practiced,  and  the 
court  gave  Judgment  to  plaintiff  for  $723.12, 
and  found  tbat  "the  account  was  stated  as 
alleged  by  plaintiff ;  that  it  was  fairly  stated, 
and  no  fraud  was  perpetrated,  and  no  false 
representatlona  were  made  by  plaintiff  or  any 
one  acting  for  him;  hut  that  all  mistakes 
were  mutual." 

[1]  The  appeal  Is  from  the  Judgment.  The 
finding  of  the  court  as  to  the  absence  of 
fraud  and  tbe  fairness  of  the  transaction  cul- 
minating In  the  said  statement  of  account  Is 
abundantly  supported.  Indeed,  as  claimed 
by  respondent,  the  testimony  of  the  defendant 
blmself  would  be  suffident  for  that  purpose, 
and  the  account  of  the  settlement  and  of  the 
sarronnding  circumstances  given  by  Mr.  Dun- 
lap,  an  entirely  disinterested  witness,  could 
lead  the  court  to  no  different  conclusion. 

[2]  The  only  other  question  of  moment  Is 
whether  It  was  proper  for  the  court,  upon  an 
action  for  account  stated,  to  allow  evidence 
of  omissions  and  errors  therein  and  to  find 
in  favor  of  plaintiff  in  aca>rdance  with  the 
developed  focts.  As  to  this,  under  the  deci- 
sions, there  can  be  no  kind  of  doubt 

The  rule  is,  as  stated  in  Branger  r.  Cheva- 
lier, 9  Cal.  353.  as  follows: 

"Accounts  stated  may  be  opened,  and  the 
whole  BccouBt  taken  de  novo,  for  gross  mistake, 
in  amie  caaei.  *  *  *  But  this  can  only  ba 
done  when  the  gross  error  affects  all  the  items 
of  the  transaction."  When  "the  clear  mistake 
only  affects  a  portion  of  the  items  of  the  stated 
accoont,  it  wtQ  be  permitted  to  stand,  except  In 
so  Car  as  it  can  be  impugned  by  the  party  alleg- 
ing the  error.  And  when  the  party  who  seeks 
to  fo  behind  the  stated  account  goes  into  par- 
ticulars, and  specifiea  tbe  iteTss  Improperly 
eluirred  or  omitted,  he  is  conHned  to  those  items, 
and  the  remainder  of  the  account  most  sCand."  j 


In  Carpenter  v.  Kent,  101  N.  T.  691,  6  N. 
£1.  787,  tbe  same  question  was  considered, 
and  the  court  said: 

"We  do  not  think  that  the  defendants  had  the 
right  to  have  the  whole  account  opened,  but 
that  they  were  bound  by  the  account  actually 
settled,  unless  they  could  show  some  mistake  or 
fraud  in  the  settlement  Where  an  account  has 
thoB  been  adjured  by  the  parties,  if  any  mistake 
is  subsequently  discovered,  the  whole  account 
need  not  be  opened  and  readjusted,  but  the  mis- 
take can  be  corrected  and  the  rights  of  the  par- 
ties readjusted  as  to  such  mistake." 

It  Is  useless  to  multiply  quotations,  but,  as 
sustaining  the  same  doctrine,  we  may  men- 
tion the  following  additional  authorities: 
Tuggle  V.  Minor,  76  Cal.  100,  18  Pac.  131; 
ConviUe  V.  Shook,  144  N.  T.  688.  88  N.  Bl 
405 ;  Story's  Equity  (13tb  EdJ  H  628  to  52S ; 
1  R.  C.  L.  p.  220. 

Under  the  Issues  as  made  by  the  complaint 
and  answer,  the  court  very  properly  allow- 
ed, therefore,  said  account  to  be  surcharged 
and  falsified,  and  directed  Judgment  in  fav- 
or of  plaintiff  for,  $728.12,  Instead  of  $766.- 
40,  as  claimed. 

The  findings  of  fact  are  supported,  they 
are  within  the  Issues,  and  they  in  turn  sup- 
port the  Judgment,  and  we  have  discovered 
no  reason  for  interfering  with  the  conclu- 
sion of  the  lower  court 

The  Judgment  is  affirmed. 

We  concur:  OHIPMAN.  P.  J. ;  HART,  J. 


ASBESrrOS  UFO.  &  supply  OO.  t.  AMER- 
ICAN BONDING  CO.  or  BAI/TI- 

MORB  et  aL    (Oiv.  13170 
{District  Court  of  Appeal,  Third  District, 

California.  Oct  90.  1914.) 

STATUTSa  (i  267*)— RBTBOAOTIVS  OPEBATlOn— 

Ghahge  in  Pbocbdube.  ' 

St.  1011,  p.  1422,  eztendinE  the  time  with* 
in  which  a  person  claiming  under  a  bond  given 
for  the  conetruction  of  municipal  improvements 
shall  file  his  statement  of  daim  and  institute 
suit  thereon,  applies  in  a  case  where  the  bond 
was  executed  before  the  amending  act  was  pass- 
ed, bat  the  work  was  completed  and  the  claim 
filed  thereafter,  since  it  was  a  mere  change  in 
procedure  not  affecting  the  r^t  or  the  remedy. 

lEd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  360-869;  Dec.  Dig.  f  267.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandsco;  Frank  J.  Muraa- 
ky,  Jndge. 

Action  by  the  Asbestos  Manufacturing  ft 
Supply  Company  against  the  American  Boiul^ 
Ing  Company  of  Baltimore  and  others.  Judg- 
ment for  plaintiff,  and  defendant  American 
Bonding  Company  of  Baltimore  appeals.  Af- 
firmed. 

H.  A.  Van  C.  Torchiana,  of  San  Francisco, 
for  appellant  Mastick  ft  Partridge,  of  San 
Frandsco,  for  respondent 

BURNSTTT,  J.  The  action  Is  against  ap- 
pellant American  Bonding  Company  of  Bal- 
timore as  surety  upon  a  bond  given  by  the 
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Leimlg-Sapple  Bngliieezliig  Gompanr  tot  the 
doing  of  public  work  In  the  city  and  county 
of  San  Francisco.  The  b<Hid  wu  given  pur^ 
anant  to  a  statate  enacted  in  1897  requlriog 
that  the  person  eeHsins  relief  under  the  bond 
BhaU  file  with  the  board  of  public  works  a 
vertfled  statement  of  his  claim  within  30 
days  from  the  time  audi  work  la  completed, 
and  providing,  further,  that  suit  may  be  filed 
by  such  claimant  within  90  days  after  the 
flling  of  Buch  claim.  The  work  here  was 
completed  prior  to  February  26,  1912,  but 
the  claim  was  not  filed  until  April  12,  1912, 
and  the  suit  was  begun  July  18,  1912.  But, 
while  the  statute  In  force  at  the  time  of  the 
execution  of  the  contract  required  the  flling 
of  the  claim  and  the  commencement  of  the 
action  as  stated  above.  In  1911  (Stats.  1911. 
p.  1422)  the  said  act  was  amended  and  said 
respective  periods  were  extended,  and  it  Is 
conceded  by  said  appellant  "that  if  the  act 
of  1911  is  operative  in  this  case,  the  claim 
was  properly  filed  and  the  suit  oommenced 
within  proper  time."  It  is  Insisted,  however, 
tbiat  "the  amendatory  act  of  1911  should  not 
be  construed  as  being  retroactive  and  the 
provisions  of  the  act  in  force  when  tbe  bond 
was  executed  should  be  considered  the  sole 
criterion." 

Hespondenti  though,  calls  attention  to  sev- 
eral decisions  directly  In  point  that  support 
the  view  taken  by  the  trial  court  Appellant 
has  not  seen  fit  to  notice  any  of  these  cases, 
although  it  is  stated  that  they  were  relied 
upon  in  the  trial  court.  We  content  ourselves 
with  specific  reference  to  only  three  of  those 
cited. 

In  Bear  lake  t.  Garland,  164  U.  S.  1,  17 
Sup.  Gt  7,  41  L.  Ed.  327,  the  question  involv- 
ed an  amendment  providing  an  extension  of 
time  for  the  foreclosure  of  a  mechanic's  lien 
and  Mr.  Justice  Feckham,  delivering  the 
f^inicm  of  the  court,  said: 

"The  mere  enlargement  of  tbe  time  in  which 
to  commence  tbe  action,  at  least  in  a  case 
where  the  time  had  not  yet  arrived  in  which  to 
file  any  statement  of  the  plaintiff's  claim  for 
a  lien,  does  not  affect  any  right  or  remedy 
provided  for  in  the  old  act.  The  right,  aa  that 
term  is  used  in  tbe  statute,  consisted  of  the 
right  of  sale  of  the  property  in  order,  if  neces- 
sary, to  obtain  payment  of  the  money  due  the 
contractor.  The  remedy  consisted  of  the  tak- 
ing  of  certain  proceedmga  by  which  this  sale 
was  to  be  accomplished.  Prior  to  the  arrival 
of  the  time  when  one  of  these  steps  was  to  be 
taken  an  alteration  of  the  statute  by  which  the 
time  to  take  that  step  mieht  be  enlarged  was 
not  an  alteration  of  the  eight  or  of  the  remedy, 
as  those  terms  are  used  in  the  statute,  nor  did 
it  in  any  way  affect  either;  It  was  simply'an 
alteration  of  the  mere  procedure  in  the  course 
of  an  employment  of  a  remedy,  tbe  remedy  itself 
remaining  untouched  or  unaffected  by  such  alter- 
ation. In  this  case  such  an  enlargement  of  time 
to  commence  an  action  was  given  before  tbe 
time  had  arrived  in  which  tbe  action  could  have 
beOD  commenced  under  &e  old  statute." 

It  was  therefore  held  that  the  new  act  ap- 
plied to  plaintiff's  case.  In  this  Instance  it 
may  likewise  be  said  that  the  enlargement 
of  the  time  for  filing  the  dalm  and  beginning 


the  action  was  made  befbre  the  time  had  ar- 
rived in  whltdL  dther  ot  said  Meps  could  be 
taken  iind»  the  old  statate,  and  in  prlndlide 
the  two  cases  ue  not  dlstlngaiabable. 

A  later  case  Is  National  Surety  Co.  v. 
Architectural  Decorating  Co.,  220  U.  S.  276, 
88  Snp.  Ot  17,  57  L.  Ed.  221.  Therein  tbe  ac- 
tion was  brought  on  a  bond,  under  a  Minneso- 
ta statute^  providing  that  tbe  parties  execut- 
ing the  boad  shall  be  liable,  with  the  condi- 
tion that  the  claimant  serve  notice  within  80 
days  after  he  finishes  his  work.  After  the 
bond  had  been  executed  and  delivered,  the 
statute  was  amended  so  that  time  for  service 
of  the  notice  was  extended.  The  claimant 
served  a  notice  which  was  late  according  to 
the  time  limit  provided  in  the  original  statute 
but  was  within  the  time  limit  as  extended 
by  the  amendment  The  United  States  Su- 
preme Court  held  that  the  extension  of  time 
operated  merely  as  a  modification  of  the  rem- 
edy and  did  not  Impair  the  obligation  of  the 
contract,  the  court  saying: 

"The  decision  must  turn,  we  think,  upon  the 
familiar  distinction  between  a  taw  which  en- 
larges, abridges,  or  modifies  the  oblisntion  of 
a  contract  and  a  law  which  merely  modifies  the 
remedy,  by  cbaoj^ng  the  time  or  the  method 
in  which  the  remedy  shall  he  pursued,  without 
substantial  interference  with  the  obligation  of 
the  contract  Itself.  *  •  •  In  the  case  now 
before  us,  we  agree  witb  the  Minnesota  Su- 
preme Court  in  the  view  that  tbe  reqoinment 
of  a  preliminary  notice  to  the  obligors  as  a  con- 
dition precedent  of  an  action  upon  the  bond 
affects  the  remedy  and  not  the  substantive 
agreement  of  the  parties,  and  altiiougb  the 
statate  as  it  stood  when  ths  bond  was  given 
*  •  •  mnst  •  ♦  •  be  treated  as  if  writ 
ten  into  the  contract,  it  still  imposed  a  condi- 
tion not  npon  the  obligation,  but  only  upon  the 
remedy  for  breach  of  the  obligation.  Therefore 
the  subsequent  statute  *  *  *  effected  merely 
a  change  in  tbe  remedy,  without  substantial 
modification  of  the  obllgadon  of  tbe  contract." 

The  case  of  Eerckboff-Cazner  Mill  Co.  t. 
Olmstead,  86  Cal.  80,  24  Paa  648.  Involved 
the  construction  of  a  stataite  shortening  the 
time  within  which  a  mechanic's  lien  ctnild  be 
filed.   The  court  said: 

"We  do  not  think  that  the  amendment,  when 
applied  to  tbe  case  in  hand,  is  retroactive  in 
effect.  It  is  true,  it  shortened  the  time  wbich 
the  respondent  would  otherwise  have  bad  to  file 
its  claim  and  thus  seek  Its  remedy.  But  the 
authorities  are  numerous  to  the  effect  thnt  a 
change  of  remedy,  or  in  the  time  within  which 
it  must  be  sought  does  not  impair  the  obliga- 
tion of  a  contract  provided  an  adequate  and 
available  remedy  be  left." 

We  think  fbe  £oreg<dng  cases  properly  state 
the  rule  and  are  decisive  of  the  controversy 
here. 

There  Is  no  more  merit  In  the  contention 
of  appellant  tlut  the  bond  doM  not  conform 
to  the  requirement  of  the  statute.  It  seems 
to  follow  closely  the  language  of  the  statute, 
and  specifies  that  the  bond  Is  given  as  re- 
quired by  an  act  of  the  Legislature,  entitled 
"An  act  to  secure  the  payment  of  the  claims 
of  materialmen,  mechanics  or  laborers  em- 
ployed by  ctmtractors  npon  state,  municipal 
or  other  public  work,  approved  Iforch  27, 
1897."   St  1897.  p..  201. 
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Tbe  tang/cODg  are  the  only  points  made  by 
aroetlant  and,  as  they  seem  anteuahle,  the 
Judgment  and  order  are  affirmed.' 

We  concur:  CHIPMAN,  P.  J.;  HABT,  J. 


PEOPLm  T.  GRBITSBB.   (Or.  262.) 

(Dbtikt  Court  of  Appeal,  O^ird  DUtrict.  Cal- 
ifoniiiu   Oct  81.  1914.) 

1.  Crimhtai,  Law  ({  1130*)— Appbait-Bihbfs. 

Under  Supreme  Coart  rule  6  (160  CaL 
xlTt  119  Pae.  x),  declaring  that  an  appeal  may 
be  dismissed  if  tbe  transcript  or  points  and  au- 
thorities are  not  filed  within  time,  accused's  ap- 
peal may  be  dismissed,  where  record  of  the 
testimony  or  briefs  were  filed  when  the  case  was 
called  and  there  was  no  appearance  on  behalf 
of  accused. 

lEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SI  2956.  2965-2970.  3205;  Dec. 
Dig.  i  1130.*] 

2.  CBtuiNAL  Law  (|  977*)— Sentence— Waiv- 
KB  or  Ekrobs. 

Accused  pleaded  guilty,  hot  was  not  sen- 
tenced within  the  time  presmbed  by  Pen.  Code. 
{  1191.  Thereafter,  having  withdrawn  his  plea 
of  guilty  and  requested  that  his  case  be  set 
down  for  trial,  accused  again  pleaded  guilty 
waiving  time  for  the  pronouncement  of  judg- 
ment Setd,  that  he  could  not  assert  that  the 
court  erred  in  failing  to  sentence  him  on  his 
first  plea  within  tbe  time  prescribed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw.  Cent.  Dig.  SI  2482.  2463.  2488,  2489. 
2492.  2499.  2602;  Dec  Dig.  |  977.*] 

Aiq;>eal  from  Superior  Court,  Del  Norte 
County;  John  L.  Chllds,  Judge. 

Otto  Creltser  was  convicted  of  crime,  and 
he  appeals.  Affirmed. 

E.  M.  Frost,  of  Eureka,  for  appellant  U. 
S.  Webb,  Atty.  Gen.,  and  J.  Charles  Jones," 
Dep,  Atty.  Gen.,  for  the  People. 

BART,  J.  The  defendant  pleaded  guilty, 
In  the  superior  court  of  Del  Norte  county, 
to  an  Information  charging  him  with  the 
crime  of  rape  upon  a  female  under  the  age 
of  oontfent,  Uay  Bartol  hy  name— a  name  by 
no  means  unfamiliar  to  this  court,  Its  poa- 
aeaaor  having  been  tbe  victim  of  almllar  mis- 
treatment to  that  charged  against  tbe  defend- 
ant by  four  other  parties,  who  were  convict- 
ed of  the  (tf  ense,  and  who  imaTaUingly  ap- 
pealed their  cases  to  this  court  See  People 
V.  Bartol,  142  Pac  SIO;  People  t.  Hoosler, 
142  Pac.  614;  People  t.  Horn,  144  F&c 
641;  People  t.  Taggart,  144  Paa  1197.  the 
(^nlOD  In  wUffli  was  filed  In  this  court  on 
October  27,  1914. 

^Hie  presoit  appeal  Is  from  the  Judgment 
and  the  order  denying  -the  defendant  a  new 
trial,  "and  from  each  and  every  order  of 
said  superior  court  made  after  pronouncing 
Judgment  In  the  abore-entiaed  cause." 

[1]  There  has  been  no  record  of  the  testi- 
mony filed  in  this  court  nor  are  there  any 
briefs  cm  file  herein.  There  wan  no  appearance 
in  behalf  of  tbe  defendant  when  the  cause  was 


CBEITSBR  109 

regularly  called  on  tbe  calendar  at  the  last 
regular  term  of  the  court,  uid  tbe  Attorney 
General,  therefore,  submitted  the  case  tm 
the  record,  such  as  It  is,  now  before  us.  Un- 
der these  <drcumstances,  we  would  be  Justi- 
fied in  ordering  the  appeals  herein  dismissed. 
Rule  6,  Supreme  ■  Court  (160  Cal.  zlvl,  119 
Pac.  z);  People  v.  Perry,  16  Cal.  App.  772, 
117  Pac.  1036.  But  the  record  la  brief,  and 
therefore,  while  not  denned  necessary,  we 
have  gone  to  tbe  trouUe  of  examining  it 
carefully,  and  have  discovered  nothing  there- 
in which  would  warrant  us  in  sustaining 
any  of  the  appeals,  if,  indeed,  it  may  be  said 
that  any  has  been  properly  taken.  . 

[2]  It  appears  that  the  defendant's  case 
was  called  for  trial  on  November  12,  1913, 
and  the  same  was  then  proceeded  wiui.  Be- 
fore completing  tbe  Jury  panel  the  defendant 
withdrew  his  plea  of  not  guilty  theretofore 
interposed,  and  entered  a  plea  of  guilty  to 
the  charge  alleged  in  the  Informatloo.  The 
court  thercuiwn  fixed  Saturday,  November 
15,  1918,  as  the  time  for  pronouncing  tbe 
Judgment  of  sent^ce.  Thereafter  the  court 
continued  the  matter  of  sentenchig  tbe  de- 
fendant from  time  to  time  until  the  period 
elapsing  between  tbe  day  upon  which  he 
pleaded  guilty  and  the  day  upon  which  sen- 
tence was  Anally  pronounced  comprehended 
over  100  days. 

It  appears  from  the  affidavit  of  counsel  for 
the  defendant  that,  after  entering  a  plea  of 
guilty,  and  after  the  several  postponements 
by  the  court  of  tbe  time  for  passing  sentence, 
as  above  erplained,  the  defendant  withdrew 
bis  plea  of  guilty  and  asked  that  bis  case 
be  set  down  for  trlaL  The  matter  of  fixing 
a  date  for  tbe  trial  of  the  case  was  continued 
until  February  24.  1914,  at  which  time  the 
defendant  again  entered  a  plea  of  guilty  to 
the  information,  and  declared  to  the  court 
that  he  desired  to  dispense  with  any  further 
services  of  his  attorney.  The  defendant,  up- 
on entering  bis  plea  of  guilty  at  said  time, 
waived  time  for  tbe  passing  of  sentence,  and 
the  court  thereupon  and  immediately  pro- 
nounced its  Judgment. 

Thus  we  have  presented  all  the  important 
facts  disclosed  by  the  record  of  this  case  as 
filed  in  this  court. 

Although,  as  stated,  no  brief  was  filed  or 
oral  argument  presented  on  behalf  of  the 
defendant,  we  may  assume  that  the  point 
upon  which  the  defendant  claims  the  right  to 
a  reversal  Is  that  (so  he  might  claim),  the 
sentence  having  been  pronounced  long  after 
the  time  within  which  the  law  provides  that 
such  act  shall  be  performed  (section  1191, 
Pen.  Code),  the  court  lost  the  right  or  the 
legal  authority  to  pronounce  sentence  or 
Judgment  at  all.  That  section  provides  that 
after  a  plea  or  verdict  of  guilty  the  court 
must  appoint  a  time  for  pronouncing  Judg- 
ment— 

"which  must  not  be  less  than  two  nor  more 
than  five  days  after  the  verdict  or  plea  of 


*VW  Mhvt  a«SM  Me  sun*  topla  $mA  seotlon  NDHBBB  la  Dec.  DUt  A  Am.  ZOf.  Key-No.  Series  *  Bep'r  lodexw 


Digitized  by  Google 


110 


146  PACIFIC  BEPOBTBB 


(N.M. 


gallty;  prorided,  however,  that  the  court  may 
extend  the  time  not  more  than  ten  days  for  the 
parpose  of  bearing  or  determining  any  motion 
for  a  new  trial,  or  in  arrest  of  judgment;  and 
provided  further,  that  the  court  may  extend  the 
time  not  more  than  twenty  days  In  any  case 
where  the  question  of  probation  ia  considered, 
in  accordance  with  section  twelve  hundred  and 
three  of  this  Code.  If  in  the  opinion  of  the 
court  there  is  a  reasonable  ground  for  believing 
a  defendant  insane,  the  court  may  extend  the 
time  of  pronouncing  sentence  until  the  question 
of  Insanity  has  been  heard  and  determined,  as 
provided  m  chapter  aix,  title  ten^  part  two  of 
this  Code." 

Beferrlng  to  aald  secOon,  the  Sapreme 
Court,  In  Bankiii  t.  Superior  Court,  187  Cal. 
189,  191,*106  Fac  718,  719.  saya: 

"Ohe  effect  of  this  section  is  that  the  court 
has  no  authority  to  fix  the  time  for  pronouncing 
judgment  for  a  day  later  than  0  days  after  the 
verdict;  that,  if  a  motion  for  a  new  trial  or  in 
arrest  of  judgment  is  nuude,  th«  court  may,  for 
the  purpose  of  deciding  the  same,  extend  the 
time  for  10  days,  and  Uiat,  where  the  question 
of  probation  is  considered,  the  court  may.  for 
that  purpose,  extend  the  time  20  days.  These 
two  provisions  for  extension  of  time  are  not 
cumulative,  and  the  latest  date  to  which  the 
court  is  authorized  to  extend  the  time  for  ren- 
dering judgment,  where  present  insanity  ip  not 
involved,  ia  a  day  not  more  than  25  daVs  after 
the  date  of  the  return  of  the  verdict."  See,  also. 
People  T.  Flavin,  21  Cal.  App.  244.  246,  131 
Pac  321. 

But,  assuming  that  Uiere  Is  a  legal  ap- 
peal here,  it  is  leadll?  obrious  that,  while 
ttie  court  In  the  first  Instanoe  exceeded  Its 
authori^  by  postponing  the  matter  of  pass- 
ii^  sentraice  beyond  the  time  expressly  lim- 
ited by  the  statute,  that  point  cannot  now 
be  urged  by  the  defendant,  since  it  appears, 
as  we  have  shown,  that  he  withdrew  his  plea 
of  guilty  after  the  matter  of  pronouncing 
judgment  had  been  postponed  from  one  date 
to  anothra  until  the  statutory  period  had 
been  passed,  and  that,  after  so  withdrawing 
said  plea,  he  again  entered  a  plea  of  guilty, 
waived  time  for  tiie  pronouncing  of  judg- 
ment, and  the  court  thereupon  and  at  once 
pronounced  its  jndgmait  of  sentence.  The 
court,  therefore,  In  paasli^  sentence  was  ob- 
viously within  the  time  limit  prescribed  by 
the  statute  for  pronouncing  judgment  upon 
what  seems  to  have  been  at  that  time  the 
only  plea  to  the  information  before  It. 

The  judgment  and  all  the  orders  appealed 
from  are  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 


BAOA     GITT  OF  ALBUQITEBQUH). 
(No.  1092.) 

(Supreme  Court  of  New  Mexico.   Nov.  80, 
1914.) 

(ByUabut  fiy  the  Court.) 
Municipal  Corpobations  (8  745*)— Ofttcers 

— LlABUJTT  FOB  TOBTB— OPEBATIOH  OF  StAT- 

Section  1.  c  67,  Sees.  Laws  190S,  con- 
strued.  Held,  that  snch  section  does  not  relieve 


the  member  or  officer  of  such  corporation  from 
liability  for  tortious  acts  done  by  him  in  the 
discharge  of  his  official  duties,  and  cast  such  lia- 
bility upon  the  city,  unless  such  tortious  act 
is  done  by  author!^  of  such  corporation,  or  in 
execution  of  its  orders. 

[Ed,  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1666;  Dec  Dig.  { 
745.*] 

Appeal  from  District  Court,  BeznalUlo 
County ;  H.  W.  Raynolds,  Jud^ 

Action  by  Elfego  Baca  against  the  Oitf  of 
Albuquerque.  From  judgment  for  defendant, 
plalntur  appeals.  Affirmed. 

H.  B.  Jamison,  of  Albuquerque,  for  appel- 
lant John  C.  iLewIa  and  T.  N.  Wllkerson, 
both  of  Albuquerque,  for  appellee. 

ROBERTS,  C.  J.  Appellant  Instituted  this 
suit  In  the  court  below  against  the  appellee, 
the  city  of  Albuquerque,  to  recover  the  sum 
of  15,000  alleged  to  be  due  by  reason  of  dam- 
ages done  appellant's  person  and  property, 
through  the  careless  and  negligent  driving 
of  a  fire  wagon  belonging  to  defendant  and 
driven  by  agents  of  the  appellee.  In  responding 
to  a  fire  alarm.  Appellee  did  not  demur  to 
the  complaint,  but  filed  an  answer  denying 
many  of  the  allegations  of  the  complaint  and 
alleged  contributory  negligence  on  the  part  of 
appellant  To  this  anawer  plaintltC  replied, 
denying  all  the  affirmative  allegationa  thereof. 
Upon  the  issue  so  framed  the  cause  proceed- 
ed to  trial  to  a  jury.  Upon  the  conclusioD  of 
appellant's  opening  statement,  the  court  In- 
structed the  jury  to  return  a  verdict  for  ap- 
pellee, upon  the  theory  that  the  appellant, 
nether  by  his  opening  statement  of  facts  nor 
his  complaint,  presented  facts  sufficient  to 
constitute  a  cause  of  action.  Upon  the  rer- 
dict  so  returned,  judgment  was  entered  dis- 
missing the  complaint,  frcun  which  this  ap- 
peal la  prosecuted. 

The  only  question  InvclTed  in  Oifa  appeal 
is  the  proper  conatniction  of  section  1,  c.  67, 
S.  If.  1900,  which  reads  as  follows: 

"No  peraonal  action  shall  be  maintained  in 
any  court  of  this  territory  against  any  member 
or  officer  of  any  moniclin]  corporation  in  this 
territory  for  any  tort  or  act  done,  or  attonpted 
to  be  done,  by  such  member  or  officer,  when  done 
by  authority  of  such  municipal  corporation,  or 
in  execution  thereof;  in  all  such  cases  the  mu- 
nicipal corporation  shall  alone  be  responsible; 
and  any  such  member  or  officer  may  mead  the 
provisions  of  this  act  in  bar  of  such  actitm, 
whether  the  same  be  now  pending  or  hereafter 
commenced." 

Appellant  admits  that  under  the  common 
law  he  could  not  maintain  this  action  against 
the  dty,  but  be  contends  that  the  at>0Te  quot- 
ed statute  makes  the  city  liable,  in  all  cases 
and  under  all  circumstances,  for  any  tortious 
act  done  by  a  city  facial  or  employ^,  when 
such  officer  or  employ^  Is  acting  in  his  offi. 
clal  capacity  for  sucb  city.  In  other  words, 
It  is  his  contention  that  the  above  sta^ 
ute  takes  away  his  remedy  against  the 
city  employ^  driving  the  wagon  In  question. 
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and  makes  Qie  dty  liable  to  him  for  the  acts  of 
such  driver  In  this  case.  We  do  not  believe 
the  language  of  the  statute  Justlfles  8U<^ 
oonstrnctloa.  The  act  says  the  member  or 
officer  shall  not  be  liable  for  any  tort  or 
act  done  or  attempted  to  be  done  by  such 
member  or  officer,  "when  done  by  author- 
ity of  euch  municipal  coiporatiw  or  In 
execution  of  the  orders  tfiereof."  This,  we 
think,  exempts  the  member  or  officer  from 
liability,  and  casts  the  same  upon  the  city 
only  in  those  cases  where  the  tortious  act 
was  done  by  authority,  or  In  execution  of  the 
orders  of  the  municipal  corpMation.  For  il- 
lustration, suppose  the  city  council  should 
instruct  the  chief  of  police  to  tear  down  a 
building,  or  to  close  a  ditch,  and  pursuant  to 
such  order  be  should  do  so.  In  such  a  case 
the  statute  says  be  shall  not  be  Individually 
liable  for  such  act,  but  that  the  liability  shall 
rest  upon  the  city.  The  dty  authorizes  the 
closing  of  a  street,  and  under  such  authority 
the  marshal  proceeds  to  do  so.  The  marshal 
would  not  be  liable,  as  he  acted  under  the  au- 
thority of  the  city,  but  the  dty  would  be  lia- 
ble under  the  statute,  if  damages  were  recov- 
erable. The  statute  does  not  undertake  to 
change  the  common-law  rule,  except  In  those 
cases  where  the  spedflc  torttons  act  was  done 
under  direction  of  the  dty,  or  by  Its  author^ 
ity. 

As  appellant  does  not  contend  that  the  dty 
would  be  liable,  Independent  of  the  statute, 
no  further  discussion  of  the  case  Is  necessary. 

For  the  reasons  stated,  the  Judgmmt  of  the 
district  court  wOl  be  affirmed*  and  It  Is  so 
ordered. 

HAMNA  and  PAREBB,  JJ.,  concur. 


In  re  BENBHAN.   (No.  1607.) 

<SiipraBe  Court  of  New  Mexico.    March  21, 
iSOiL  Oa  Motion  for  Bebeariiig, 
April  20,  1914.) 

(BlflUtu*  hv  the  Court.) 

1.  Attobnbt  AiTD  Ctavn  (S  46*)  —  Disru- 

MENIV-GBOUHDS— RSUTXOH  BXTWEIH  PAS- 
TIES. 

In  a  proceeding  looking  to  disbannent, 
where  the  evidence  uila  to  show  that  the  rela- 
tion of  attorney  and  client  existed,  an  attorney 
at  law  In  his  dealings  with  a  party  in  a  basf- 
nesa  transaction  is  under  no  greater  obligation 
to  the  party  with  whom  h«  deals  than  a  person 
not  an  atttwncy  would  ba. 

[Ed.  Notev— Por  other  casa8.8ee  Attorney  and 
CBent.0eBt.Dlg;S68:  Dec.  Dig.  t  46.*] 

2.  Attobrxt  Ann  Gubnt  (|  5S*)  —  Disbar 
MBirr  PBOCEBniiTGB  —  COiinjono  BTinxHoa 
— Dismissal. 

Where  the  ctmrt  in  a  disbarment  proceed- 
ing finds  upon  conflicting  evidence  that  the  case 
MS  not  been  established  against  the  respond- 
oit  by  a  prepoDderance  of  evidence,  the  charges 
against  respondent  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CUeat,  Cent  Dig.  it  74.  75;  Dee.  Dig.  |  58.*] 


-  Proceedings  looking  to  the  disbarment  of 
A.  B.  Beneban.   Information  dismissed. 

Tills  is  a  proceeding  on  an  Information 
against  Alois  B.  Benehan  for  dlsbarm^t. 
filed  by  the  Attorney  General  In  accordance 
with  the  recommendation  of  the  State  Board 
of  Bar  Examiners  of  the  State  of  New  Mex< 
Ico,  under  and  by  virtue  of  chapter  63,  Ses- 
sion Laws  of  1909  of  New  Mexico.  The  in- 
formation contains  three  charges,  all  of 
which  allege  that  said  Benehan,  being  at  all 
times  therein  specified  duly  admitted  to  prac- 
tice law  before  this  court  and  the  Inferior 
courts  of  the  state  of  New  Mexico,  has  pra& 
tlced  mischief  and  deceit,  has  been  nnfattb- 
fnl  to  the  court  and  his  clients.  Is  unworthy 
of  public  confidence,  and  has  not  demeaned 
himself  as  an  attorney  in  the  courts  of  this 
state  uprightly  and  acoordlng  to  law,  and 
has  committed  acts  jto  which  disbarment,  as 
a  consequence,  is  attached. 

TbB  first  dutrge,  In  efCect,  alleles:  niat  by 
virtue  of  a  certain  decree  of  the  district 
court  of  Bio  Arriba  coun^,  In  cause  No.  824, 
entitled  Jose  Isabel  Martinez  et  al.  against 
George  Hill  Howard  et  aL,  wMeh  was  an  ac> 
tion  to  anlet  title  and  to  partition  the  Juan 
Jose  Lovato  grant,  and  tlutt  In  said  salt  the 
east  three-fonrths  of  the  sonUi  half  of  said 
grant  was  set  apart  to  the  heirs  and  legal 
rct^resentatives  of  said  Juan  Jose  Lovato  In 
fixed  proportions.  Said  cbarge  further  al- 
leges that  all  of  gald  h^rs  executed  a  power 
of  attorney  to  <Hie  George  HIU  Howard  em- 
powering lilm  to  s^  their  Interests  .in  said 
grant;  and  that  the  said  Howard  In  execut- 
ing said  power  ot  attorney  conv^ed  to  the 
New  Mexico  Irrigated  Lands  Company,  for 
the  sum  of  ^000,  the  east  three-fourths  ftf 
the  south  half  of  the  liorato  grant,  herdn- 
after  called  the  "heirs*  tract";  and  that  said 
company  mortgaged  said  tract  to  said  How- 
ard to  secure  the  paymrat  of  the  purdiase 
price;  that  upon  the  death  of  said  George 
HIU  Howard,  by  his  will  and  subsequoitly 
by  decree  of  court,  his  son,  G.  Yobwy  Howard, 
was  substituted  as  trustee  for  his  deceased 
father;  that  said  O.  Yolney  Howard  Is  still 
acting  as  such  substituted  trustee  and  has 
never  been  discharged.  It  further  alleges: 
That  said  entire  Lovato  grant  was  sold  to 
Messrs.  Tutt  &  Skinner  of  Colorado  Springs, 
and  that  out  of  the  proceeds  of  said  sale  the 
sum  of  $24,000  was  to  be  applied  to  the  pur- 
chase of  the  heirs*  tract,  and  that  said 
amount  was  to  be  distributed  among  the 
heirs  In  the  proportions  stated  In  the  decree 
of  partition  in  said  cause  No.  624  in  the 
district  court  of  Bio  Arriba  county.  That 
said  George  Hill  Howard  and  bis  successor 
in  trust,  Q.  Volney  Howard,  were  bound  by 
the  terms  of  the  trust  to  pay  to  each  of  the 
cestui  que  trustent  his  or  her  full  share  of 
the  trust  fund  created  by  the  sale  of  the  said 
heir's  tract  without  diminution.  That  said 
Benehan,  the  respondent,  represented  said 
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Tatt  ft  SMnner,  the  pQrcOi&sers,  as  tneu  | 
New  Mexico  attorney,  and  was  fully  ao- 
qnalnted  with  all  of  the  foregoing  facts. 
Tbat  thereafter,  during  December,  1908,  Jan- 
uary, February,  and  March,  1909,  said  Bene- 
han  fraudulently,  corruptly,  and  by  misrep- 
resentations, contrary  to  his  duty  and  obliga- 
tions to  his  clients,  and  contrary  to  his  oath 
of  oMce  as  an  attorney,  caused  and  procured 
certain  of  the  heirs  of  Juan  Jose  Lovato  to 
employ  him  as  their  attorney  and  to  execute 
to  him  assignments  of  their  interests  in  said 
trust  fund,  by  falsely  and  fraudulently  repre- 
senting to  them  that  said  George  Hill  How- 
ard did  not  intend  to  deal  fairly  with  tbem 
and  did  not  intend  to  pay  them  all  that  was 
due  them ;  and  that  he,  said  Renehan,  con- 
trolled the  grant  and  could  easily  obtain  the 
money  for  them;  that  it  was  necessary  for 
tbem  so  to  assign  their  interests  In  the  fund 
to  him  in  order  to  collect  the  money  due  them 
as  heirs  and  assigns  of  Juan  Jose  Lovato. 
That  he,  the  said  Renehan,  well  knowing  the 
falsity  of  these  statements,  being  fully  aware 
and  advised  that  under  the  terms  of  the 
trust  the  substituted  trustee,  G.  Volney  How- 
ard, was  compelled  to  pay  said  heirs  without 
diminution  and  would  do  so  without  the 
InteireDtlon  of  any  attorney  whatsoever. 
That  said  Renehan.  the  respondent,  "pre- 
pared the  assignments  so  procured  by  him  to 
be  signed  by  his  clients  as  aforesaid,  and 
falsely  and  fraudulently  represented  to  them 
that  each  was  entitled  to  a  certain  sum  as 
his  or  her  proportionate  amount  of  the  total 
realized  from  the  sale  of  the  grant  *  •  • 
with  Intent  to  cheat  and  defraud  them,  and 
Inserted  In  each  assignment  tuise  amuuuts, 
whereas.  In  truth  and  in  fact,  his  clients 
were  entitled  to  amounts"  much  larger  than 
those  inserted  In  said  assignments,  "concern- 
ing which  said  Renehan  was  fully  Informed 
when  he  made  such  false  and  fraudulent 
representations  and  Inserted  the  said  false  and 
trandulait  amounts  In  the  assignmenta ;  and 
that  his  said  client^  relying  on  his  statem^ts, 
without  any  knowledge  of  their  falsity,  and 
believing  them  to  be  true,  and  acting  under 
his  advice  as  their  attorney,  did  each  sign,  ex- 
ecute, and  deliver  to  him  during  the  months 
ftf  January  and  F^rnary,  1909,  an  assignment 
at  the  amount  due  as  represrated  to  them  by 
him.  That  said  Benehan  during  the  months 
of  January  and  Febraary,  1909,  personally 
or  through  tato  agents  furnished  a  list  of 
the  heirs  and  assigns  of  the  said  Jaan 
Jose  Lovato,  pnrturttaig  truthfully  to  set 
forth  the  names  of  the  said  heirs  and  the 
amounts  due  each  of  them,  *  •  *  where- 
as, in  tnth  and  in  fact,  the  amounts  listed 
were  falsified  and  were  much  less  than  tbe 
actual  amounts  due  them,  and  said  Renehan 
having  prepared  assignments  in  the  same 
manner  and  form  and  with  the  same  fraudu- 
lent amounts  inserted  as  above  alleged,  did 
procure  through  the  efforts  of  T.  B.  Catron, 
an  attorney  at  law  of  Santa  Ffi,  N.  M.,  and 
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by  means  of  the  same  false  and  frandnlent 
representations,  assignments  of  nearly  all  of 
the  remainder  of  the  Lovato  heirs,  and  hav- 
ing thereby  secured  said  assignments,  togeth- 
er with  those  of  his  clients,  without  the 
knowledge,  authority,  or  consent  of  the  as- 
signors, and  with  intent  to  defraud  them,  did 
ftaudulfflitly,  wrongfully,  and  unlawfully 
raise  •  •  •»  ^hfe  amounts  of  said  as- 
signments, "and  thereupon  presented  them  to 
G.  Volney  Howard,  substituted  trustee  as 
aforesaid,  on  or  about  the  28th.  day  of  April, 
1909,  and  said  substituted  trustee  thereupon 
paid  over  to  said  Renehan,  as  assignee  of 
tbe  heirs  pamed  in  said  assignments,  and  as 
assignee  for  Antonio  Faustin  Lovato  and 
others,  the  sum  of  $17,664.26;  and  that  at 
the  time  said  Q.  Volney  Howard  was  without 
any  knowledge  of  the  false  and  fraudulent 
practices  of  said  Renehan  as  hereinabove 
set  forth,  by  virtue  of  which  said  assign- 
ments had  been  obtained,  and  paid  said 
amounts  to  said  Renehan  In  complete  ignor- 
ance of  the  fact  that  the  assignors  had  been 
so  deceived,  defrauded,  and  cheated." 

"That  in  the  case  of  the  afisignments  procured 
by  said  Catron,  said  Reuehan,  having  procured 
the  money  inld  him  as  aforesaid,  and  having  de- 
ducted therefrom  the  diSerence  between  the 
amounts  originally  upon  the  assignmenu  and 
tbe  amounts  to  which  be  had  raised  said  assign- 
menta, fraudulently,  unlawfully,  and  without 
ri^t  retained  for,  and  appropriated  to,  Us  own 
use  and  benefit  said  difference,  and  the  balance 
left,  after  said  deduction,  said  Renehan  paid  to 
said  Catron  during  the  month  of  Ma^,  1009; 
and  as  to  the  remaining  assignments  said  Rene- 
ban,  without  the  knowledge  of  his  clients,  fraud- 
ulently, unlawfully,  and  without  right  appro- 

Srlated  to  bis  own  use  and  benefit  the  difference 
etween  the  amounts  originally  shown  in  the  as- 
signments and  the  sums  to  which  he  raised  said 
assignments  as  hereinbefore  set  out,  and  utterly 
failed  to  account  to  his  clients  for  the  amounts 
so  unlawfully  appropriated  by  him  to  his  own 
use  and  benefit.  That  said  respondent  repre- 
sented, as  his  attorney,  one  Antonio  Faustin 
Lovato,  whose  interest  m  the  said  grant  as  an 
heir  amounted  to  the  sum  of  $7150,  and  who  had 
acquired  an  additional  interest  by  purchase  from 
one  Jose  Maria  Lovato  of  S6,000,  and  that  said 
Renehan,  well  knowing  and  being  fully  inform- 
ed that  the  said  amounts  were  due  to  the  said 
Antonio  Faustin  Lovato,  represented  to  him 
that  he  could  not  recover  the  same  without  em- 
ploying him.  and  that  there  was  dae  him  by  vir- 
tue of  ois  heirship  tbe  sum  of  $400,  and  by  vi^ 
tue  of  his  purchase  tbe  sum  of  f3,200,  and  that 
by  the  same  false  and  fraudulent  representations 
be  prevailed  upon  him  to  employ  him  (mp<»id- 
ent)  to  collect  the  amount  due  him,  and  having 
compromised  and  settled  the  claim  without  suit 
with  the  said  O.  Volney  Howard,  who  as  attor- 
ney at  law  represented  Joae  Maria  Lovato  with 
respect  to  the  amount  due  Antonio  Faustin  Lo- 
vato on  account  of  his  purchase  from  Jose  Ma- 
ria Lovato  of  bis  interest^  for  the  sum  of  S5,000, 
and  having  collected  said  amount,  and  having 
also  coliected  the  amount  due  the  said  Antonio 
Faustin  Lovato  in  behalf  of  his  heirship  inter- 
est in  said  fund,  in  all  amounting  to  75,750,  did 
pay  to  the  said  Antonio  Faustin  Lovato  the 
sum  of  $2,000,  and  falsely  and  fraadnlently  rep- 
resented to  him  that  that  amount  was  all  that 
was  due  him  after  deducting  his  fee,  and  that 
said  Renehan,  contrary  to  his  duty  and  obliga- 
tion to  bis  client,  and  contrary  to  all  right  and 
equity,  retained  and  withheld  from  his  client 
Antonio  Faustin  Lovato,  and  appropriated  to 
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Mfl  own  use,  the  sum  of  $8,740.  That  the 
■foresaid  false  and  frandalent  zepreseotations, 
and  by  said  deceitful  and  corrupt  practices,  said 
Kenehan  fraudulently  coDvertea  to  his  own  use 
tbe  sum  of  abont  $2,840,  vhleh  came  Into  hit 
poftsrasion  br  virtue  of  bis  emi^oyment  as  at- 
tornej,  •  •  *  and  unlawfully  appropriated 
tu  his  owB  Qse  about  the  sum  of  $1,900  from 
those  who  made  asaisnments  to  him  tilirough  the 
elTorts  of  T.  B.  Catron,  as  above  alleKea,  and 
that  bj  mcana  of  said  false  and  fraudulent  rep- 
reBentatioDs  be  fraudulently  converted  to  hia  owe 
use  the  sum  of  $3,700  which  came  into  his  poues- 
aan  by  virtae  of  his  amployinent  as  an  attorney 
Iv  Antonio  Fwiatin  Lovato,  as  abore  net  fortb. 

The  Beotmd  charge  need  not  be  set  out  in 
full,  but,  80  tax  as  it  Is  material  to  this  case, 
allied  that: 

"As  an  attorney  at  law  said  Benehan 
was  enipltiytMl  on  the  15th  day  of  i>ecember, 
IfHiO.  by  one  Arthur  H.  Gossett,  to  r^resent 
the  said  Gossett  in  the  district  court  of  Rio  Ar- 
ribu  county  upon  a  charge  of  murder,  tbe  grand 
jurj-  of  said  district  court  baTins  indicted  said 
(iossett  for  the  said  offenae  In  the  June,  1910, 
term  of  said  court  That  tbe  said  Gossett  in- 
formed the  said  Benehan  in  the  month  of  June, 
1911,  just  prior  to  the  trial  of  bis  cause  at 
tbe  Idll  term  of  the  district  court  of  Bio  Arri- 
ba county,  that  there  was  a  certain  contract 
in  existence  which  was  executed  on  tbe  8th  day 
of  June,  1010,  by  one  Silviano  Rolbal.  who  was 
then  and  there  the  duly  elected,  qualified,  and 
acting  sherifF  of  said  county,  for  a  money  con- 
Rii1<>ration,  offered  and  paid  him  by  one  Elias 
Clark,  of  Alcalde,  N.  M.,  by  virtue  of  which 
■Sid  contract  the  said  Silvlaoo  Bolbal  certified 
sod  declared  that  Ite  woold  see  aafd  Oossett  free 
and  acquitted  of  the  chance  ot  murder  then 
pending  afiaiDat  him  aa  aioreaaid.  That  the 
said  Ueneban  well  knew  that  the  intent  of  aaid 
contract  and  agreement  was  that  tbe  said  8iJ- 
Tiaoo  Roibal  sbonld  corruptly,  onlawfully,  and 
improperly  inflnenee  the  jurors  who  were  select- 
ed, impsnelcd,  and  sworn  to  t^  tbe  said  Gossett 
upon  tbe  charge  of  murder,  as  aforesaid,  and 
itid  Benehan,  as  an  attorney  at  law,  and  the 
duly  sworn  omeer  of  said  court,  well  knew  that 
ioch  corruption  and  brit>ery  oil  said  officer  of 
this  court  was  anlawfol  and  in  contempt  of 
said  court,  and,  by  his  failure  to  disclose  said 
corruption  and  brltwry  to  said  court  prior  to 
the  trial  of  said  Gossett,  thereby  took  an  unlaw- 
ful and  corrupt  advantage  of  said  court,  con- 
trary to  his  oath  of  office  as  an  attorney  at  law 
and  in  contempt  of  the  dignity  and  authority  of 
said  court ;  It  being  then  and  there  the  duty  of 
the  said  Benehan,  attorn^  at  law,  to  uphold 
anil  sustain  the  dignity  and  authority  of  said 
court  and  to  prevent  the  corruption  and  bribery 
of  an  officer  of  said  court,  and  then  and  there 
to  disclose  an  attempt  to  corrupt  the  jury  by 
such  means,  and  especially  not  to  take  advan- 
tage of  such  corruption  and  bribery  by  remain- 
ing silent  npoa  the  discovery  of  tbe  fact,  and 
that  the  said  Benehan  by  his  failure  to  disclose 
■aid  conditions,  and  by  going  to  trial  with  full 
knowledge  of  the  existence  of  the  contract  and 
of  ita  intents  and  putposea,  save  his  consent  to 
it  and  to  the  corruption  oi  an  officer  of  tbe 
court,  and  took  advanta  e  of  it,  contrary  to  bis 
oith  of  office  and  in  contempt  of  that  court" 

Said  seotmd  diarKe  fvrtber  alleges: 
"That  the  trial  In  the  month  of  June.  1911, 
reenlted  in  a  mistrial,  and  the  cause  aid  not 
come  up  for  trial  aeain  until  November,  1812, 
ud  during  all  the  time  from  June,  1811.  until 
Aovember,  1S12,  said  Benehan  was  fully  In- 
fonned  and  knew  of  tbe  existence  of  the  con- 
tract but  prior  to  the  November,  1812,  term  of 
the  court  B.  P.  Davies,  an  attorney  at  law  and 
former  partner  of  the  said  A.  B.  Benebao,  dis- 
oosed  to  the  district  attorney,  Alexander  Bead, 
tbe  fact  of  the  existence  of  the  contract,  •  •  * 
■ad  said  Ateundei  Read  went  to  said  A.  B. 
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Benehan  and  told  him  that  he  knew  about  the 
contract,  and  Stated  that  he  would  discharge 
the  petit  jury  which  had  been  impaneled  for  tbe 
term;  wbereopon  the  said  A.  B.  Benehan  went 
to  the  said  Gossett  and  advised  him  of  the 
facts,  and  that  the  first  panel  of  the  petit  jury 
had  been  discharged  because  of  the  discovery  by 
the  district  attorney;  that  thereafter  a  new 
panel  was  called,  which  upon  the  trial  of  the 
cause  found  the  said  Gossett  not  ffuilty,  and  the 
court  discharged  him  accordingly?' 

The  third  diarge  allied  unprofessloiul 
conduct  and  prajed  disbarment  on  account  of 
certain  actions  of  said  respondent  in  the 

cause  ot  Retsch  Benehan,  Ne.  -  ■  ■  -  in  the 
district  court  of  Santa  F£  county,  afterwards 

appealed  to  this  court,  cause  No.    iu 

said  court  (16  N.  M.  541,  120  Pac.  887).  Tbla 
charge  was  demurred  to  on  the  grounds, 
among  others,  that  nothing  therein  showed 
unworthiness  or  Infidelity  as  an  attorney 
which  would  subject  respondent  to  tbe  penal- 
ty of  disbarmenL  This  demurrer  was  at  a 
fwmer  bearing  of  this  cause  sustained  and 
is  not  now  before  us  for  consideration. 

The  respondent  answered  the  first  charge 
alleging,  in  effect,  that  he  was  not  the  at- 
torney for  the  parties  In  question,  but  acted 
only  as  a  broker  of  Messrs.  Tutt  &  Skinner, 
who  had  purchased  the  Lovato  grant,  and 
that  he  toob  from  the  various  heirs  absolute 
assignments  of  their  Interests  at  'prices 
agreed  upon  with  them.  Baapondent  farther 
answered  that  he  practiced  no  deceit  upon 
said  Catron  nor  upon  said  Howard  In  his 
transactions  with  them  regarding  the  assign- 
muit  of  these  Interests,  and  that  further  as 
to  the  heirs  ot  the  Lovato  grant,  who  were 
his  (the  respondent's)  clients,  he  made  a  full 
and  fair  dlscloaure  of  all  the  facts  in  rela- 
tl<Hi  to  his  purchase  of  their  interests  and 
entered  into  a  new  contract  with  them  for 
the  sale  of  their  interests  in  the  grant 

The  respondent  demurred  to  the  second 
charge  of  the  information  on  the  ground  that 
the  knowledge  of  said  corrupt  bargain  was 
received  by  him  as  a  privileged  communica- 
tion between  attorney  and  client  This  de- 
murrer was  overruled,  and  the  defendant  an- 
swered denying  thit  he  had  any  knowledf^e 
of  such  corrupt  bargain  prior  to  the  first  Trial 
of  the  case  at  the  June  term,  1811,  and  fur- 
ther ailing  that  upon  learning  of  it  after 
such  term  he  Informed  the  district  attorney, 
and  through  him  the  court  of  such  corrupt 
bargain,  and  that  the  jury  panel  at  tbe  next 
trial  of  the  cause  was  dismissed  In  conse- 
quence of  such  Information.  Upon  the  trial 
of  the  Issue  raised  by  the  second  charge,  the 
state's  witness  Gossett  was  unable  to  testify 
positively  that  he  informed  tbe  respondent 
of  tbe  aforesaid  corrupt  bargain  before  the 
first  trial,  but  testified  that  be  could  not  say 
positively  whether  be  so  Informed  Benehan 
before  or  after  tbe  first  trial.  Upon  the 
failure  of  said  Gossett  to  testify  as  to  Bene* 
ban's  knowledge  of  the  corrupt  bargain  be- 
fore the  first  trial  of  the  case,  the  Attorney 
General  dismissed  the  second  charge  against 
the  respondent 
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This,  then,  leares  only  the  flnt  cbarge  for 
tbe  consideration  of  tbe  court  at  tbis  time. 

FranX  W.  Clancy,  Atty.  QeiLf  for  tbe 
State.  J.  h;  Crist,  of  Santa  F£,  B.  A.  Maon, 
of  Albuqaerqae,  and  Edward  B.  Wright,  cl 
Santa  Ft,  tot  respondent 

RATNOLDS,  ZHstrlct  Judge  (after  stating 
the  facts  as  above).  The  cliai^es  In  this 
case  arose  out  of  the  sale  of  the  Juan  Jose 
Lovato  grant  Tb9  undisputed  evidence 
shows  that  the  title  to  this  grant  bad  been 
conSnned  and  the  sooth  half  set  apart  to 
the  legal  belrs  and  representatives  of  Juan 
Jose  Lovato;  that  later  a  suit  for  partition 
of  tbe  grant  was  brought,  and  that  one-fourth 
of  tbe  eouth  half  was  given  to  the  attorneys 
as  a  fee  for  prosecuting  such  suit,  thus  leav- 
ing the  east  tbree-fonrths  of  tbe  aoutii  one- 
half  of  the  grant  to  tbe  tae^  whose  trac- 
ttonal  Interests  were  shown  by  the  decree  ct 
tbe  court  tai  said  action.  It  farther  appears 
tbat  all  the  l»irs  and  asalgiu  of  Juan  Jose 
LoTato  gave  to  GearsB  HIU  Howard  a  power 
of  attorn^  to  sell  their  Interests  In  said  east 
tbree-fourths  of  tbe  south  half  known  as  tbe 
"belrs*  tract,"  at  a  certain  price  per  acre,  and 
that  aftra-  sevnal  att^pts,  said  Howard 
finally  sold  tbe  said  heirs'  tract  to  the  Kew 
Hexioo'  Irrigated  Lands  Company  for  the 
sum  of  $20,000,  and  took  a  mortgage  tram 
said  company  to  secure  the  payment  of  the 
money.  Tbe  New  Mexico  Irrigated  Lands 
Company  never  paid  tbe  purchase  price,  and 
at  the  time  tbe  entire  grant  was  bought  by 
Messrs.  Tutt  &  Skinner,  about  December  1, 
1908,  the  mortgage  and  Interest  thereon 
amounted  In  ronnd  figures  to  the  sum  of  |24,- 
000.  At  the  time  of  the  purchase  of  the  grant 
by  Tutt  &  Skinner  the  purchasers  did  not 
pay  cash,  but  gave  their  notes  payable  in 
one  year,  and  also  assumed  the  $24,000  mort- 
gage  on  the  heir's  tract 

Tbe  first  charge  may  properly  be  divided 
into  three  divisions,  la  regard  to  the  respond- 
ent's relations  to  the  Lovato  heirs:  First, 
as  to  those  heirs  who  wpre  neither  clients 
of  respondent  nor  clients  of  Catron  &  Catron ; 
second,  as  to  such  heirs  as  were  clients  of 
Catron  &  Catron ;  and,  third,  as  to  those 
heirs  who  were  respondent's  clients. 

As  to  tbe  first  set  of  Lovato  helra,  the  re- 
spondent testified  that  he  acted,  not  in  the 
capacity  of  an  attorney  at  law  for  them,  but 
simply  as  a  broker  of  Messrs.  Tutt  &  Skin- 
ner, the  purchasers  of  tbe  grant,  who  had 
by  such  purchase  assumed  the  mortgage  of 
the  New  Mexico  Irrigated  Lands  Company; 
tbat  tbe  purchasers  had  given  their  notes  for 
the  purchase  price,  due  in  one  year,  and  that 
they  were  desirous  of  discounting  those  notes 
and  dosing  out  the  matter  for  the  smallest 
amount  of  money  possible;  that  there  was 
some  discussion  in  regard  to  a  proposed  fore- 
closure of  tbe  mortgage,  but  tbat  It  was 
finally  decided  to  purchase  the  Interests  of 


the  mortgagees,  and,  to  ^ect  this  plan,  the 
respondent  undertook  to  buy  the  outstand- 
ing Interests  of  the  Lovato  heirs  under  the 
morigaga  The  testimony  of  the  respondent 
aa  to  the  agreement  with  Messrs.  Tutt  & 
Skinner  Is  corroborated  by  other  witnesses 
and  is  not  diluted,  and  in  furtherance  of 
this  agreement  and  to  carry  out  the  plan 
made  with  Messrs.  Tutt  &  SWnner,  the  re- 
spondent sent  letters  to  his  agents.  Inclosing 
blank  forms  of  assignment  for  execution  by 
the  heirs.  These  assignments  purported  to 
convey  to  him  the  entire  interest  of  the  heir 
in  the  mortgage  for  which  the  heir  agreed  to 
accept  a  certain  amount  which  was  Inserted 
In  the  assignments.  These  assignments  were 
all  In  the  same  form,  one  of  whtoh  reads  aa 
follows: 

"WbereaB,  tbe  nndersigned  was  awarded  an 
Interest  in  that  part  of  tbe  Juan  Jose  Lovato 
grant  which  was  allotted  by  the  decree  of  tbe 
court  to  tbe  heirs  of  the  grantee  and  his  assigns, 
and  is  commonly  known  as  the  'heirs'  tract  ; 
and  whereas,  tbe  undersigned  afterw-ards  gave 
a  power  of  attorney  to  George  Hill  Howard  to 
sell  and  dispose  of  such  interest;  and  wbereas. 
afterwards  said  Howard  disposed  of  and  sold 
such  interest  but  did  not  obtain  tbe  money  for 
which  it  was  sold;  and  whereas,  there  is  due 
to  me  after  paying  fees  and  commissions  tbe 
sum  hereinsfter  stated:  Now,  therefore,  in  con- 
sideration of  the  premises,  I,  tbe  undersi&ned, 
hereby  assign  and  S£t  over  to  A.  B.  Renehan,  all 
my  right,  title  and  interest  in  tbe  said  'heirs' 
tracf  and  any  moneys  due  to  me  by  said  How- 
aid,  directly  or  indirectly,  for  and  on  account 
thereof,  and.  Kereby  empower  blm  to  collect  and 
recover  and  adjust  tbe  same  in  such  manner 
as  he  may  be  advised,  in  my  name  or  otherwise, 
at  bis  election,  on  condition  as  follows,  to  wit: 

"(iV  That  this  writing  shall  be  deposited  in 
the  BlTBt  National  Bank  of  Santa  F«,  New 
Mexico,  by  me,  with  directtons  to  deliver  the 
same  to  the  said  Beneban,  or  his  order,  when 
within  ten  days  of  the  date  of  such  deposit 
he  deposits  or  causes  to  be  deposited  to  my  cred- 
it in  said  bank,  the  sum  of  $287.60. 

"(2)  In  order  to  identify  myself  as  the  persMi 
rightfully  entitled  to  said  payment  and  share, 
I  further  certify  that  my  father's  name  was 
Polito  Lovato,  that  my  mother's  name  wfs 
Maria  Antonio  Garcia  de  Lovato,  that  the  name 
of  my  parental  jrrandfatber  was  Teidro  Lovato, 
tbat  the  ns,ine  of  my  paternal  grandmother  was 
Beatris  Lovato,  that  tbe  name  of  my  maternal 
grandfather  was  Antonio  Urvan  Garcia,  and 
that  the  name  of  my  maternal  grandmother  was 
Maria  Dolores  (iarcia. 

"(3)  I  hereby  certify  that  I  have  not  sold  or 
assigned  my  rights  as  against  said  Howard  to 
any  other  person  than  the  said  Iteoehan,  and  I 
admit  tbat  the  said  sum  of  money,  when  deposit- 
ed by  the  said  Renehan,  shall  have  been  depos- 
ited by  him  to  my  credit  on  the  strength  and  in 
reliance  upon  the  dedarationB  In  paragraphs  2 
and  3  hereof. 

"(4)  The  deposit  by  me  of  this  writing  with 
the  said  First  National  Bank  of  Santa  F^,  New 
Mexico,  shall  be  sufficient  instruction  to  it  to 
carry  out  tbe  purpose  hereof. 

"In  witness  whereof,  I  have  hereunto  set  my 
hand  this  24th  day  of  February,  1909. 

"[Signed]  Marcelino  Lovato. 

"Territory  of  New  Mexico,  County  of  Rio  Ar- 
riba— SB.: 

"On  this  24th  day  of  February,  1909,  before 
me  personally  appeared  Marcelino  Lovato  to  me 
well  known  to  be  the  same  person  described  In 
and  who  encated  tbe  foregoong  instrument  and 
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acknowledged  to  me  that  he  executed  Uie  same 
tL»  his  free  act  and  deed. 

"Id  witopBs  whereof,  X  have  hereunto  set  my 
hand  and  notarial  seal  the  day  and  year  first 
written  in  this  certificate. 

"[Signed]  Qoinbar  A.  Woodward. 

Notary  Public. 

"We  hereby  certify  that  we  know  the  person 
whose  name  ia  signed  to  the  foregoing  assign- 
ment to  be  the  eame  perBon  he  pretends  to  be. 

"[Signedl  Q.  Woodward. 

"[Seal]  [Siguedj  Tom  Lovato. 

—   \ti 


"Dec 


1008/ 


An  inspection  of  the  abore  assignment 
sbowa  that  it  is  an  absolnte  conveyance  or 
sale  to  the  respondent,  which  the  owners  of 
the  respective  interests  In  the  grant  had  a 
right  to  make  If  they  so  desired,  and,  tlie 
evidence  as  to  Uiis  transaction  showing  no 
relation  of  attorney  and  client  between  re- 
spondent and  said  heirs,  the  respondent  was 
not  charged  with  any  dnty,  when  purchasing 
from  these  heirs,  to  make  disclosure  to 
them  of  the  facts  then  within  his  knowledge. 

[1,  2]  The  court  Is  of  the  opinion  that,  al- 
though the  amounts  due  the  respective  heirs 
under  the  mortgage  could  probably  have  been 
collected  from  the  substituted  trustee,  O. 
Volney  Howard,  without  discount  when  the 
notes  should  become  due  and  the  mortgage 
paid,  nevertheless  these  heirs  had  the  right 
to  eell  their  interests  for  cash  at  a  discount 
to  the  re^wndent  or  any  other  person  for 
the  amount  he  was  willing  to  pay  them  and 
that  they  were  willing  to  accept,  and  his 
porchase  from  the  heirs  of  their  Interests  In 
the  mortgage,  wlilch  Tutt  &  Skinner  had  as- 
sumed, is  in  no  way  Improper  and  not 
ground  for  disbarment. 

As  to  those  heirs  who  were  the  clients  of 
Catron  &  Catron,  there  appears  to  be  a  con- 
flict in  the  evidence  as  to  just  what  took 
place.  It  is  admitted  that  copies  of  the 
assignments,  as  set  forth  above,  were  sent 
by  the  respondent  and  his  agents  to  the  va- 
rious Lovato  heirs;  that  some  of  the  heirs 
who  bad  received  these  forms  of  assignments 
from  respondent  and  his  agents,  not  caring 
to  deal  directly  with  the  respondent,  em- 
ployed the  firm  of  Catron  &  Catron  to  look 
after  their  interests  In  this  behalf.  It  fur- 
ther appears  that  these  heirs  came  to  the 
office  of  Catron  St  Catron,  bringing  with  them 
the  form  of  the  assignment  set  forth  above ; 
that  two  of  their  number  were  sent  by  Mr. 
Oatron  to  the  office  of  Mr.  Renehan  for  the 
pnri>ose  of  obtaining  a  list  of  the  belrs  and 
the  amounts  due  them.  There  Is  a  conflict  in 
the  evidence  as  to  what  happened  from  this 
point  on.  The  vrltness  T.  B.  Catron  testified 
that  he  understood  from  Renehan  that  he 
(Renehan)  was  paying  Catron's  clients  the 
fall  amounts  of  their  claims,  and  further  tes- 
tified that  he  did  not  look  at  the  amounts 
set  oot  in  the  assignments,  but  assumed  from 
what  Renehan  had  said  to  him  that  the 
amounts  which  bis  clients  were  to  receive 
from  Renehan,  as  shown  by  the  list,  were  the 
full  amounts  due,  without  deductions,  for 
thdr  proportionate  shares  in  the  grant  as 


fixed  by  the  decree  in  the  partition  suit 
He  further  testified  tliat  he  knew  that 
Renehan  was  the  agent  of  the  purciiaser,  and 
that  the  money  for  the  purchase  of  the  grant 
was  being  paid  through  him,  and  that  he 
did  not,  owing  to  representations  made  to 
tilm  by  Renehan,  read  over  the  assignments 
carefully,  nor  look  at  the  decree  in  the  case 
to  learn  what  the  fractional  interests  were, 
nor  make  any  calculations  as  to  the  amounts 
of  money  coming  to  his  clients  tliereunder. 
The  respondent,  on  the  other  hand,  testified 
that  he  made  no  representations  wliatever  as 
to  the  amounts  on  the  lists  being  the  fall 
amounts  tliat  were  due  the  clients  of  Catron 
&  Catron,  but  merely  that  these  amounts 
were  the  sums  he  was  willing  to  pay  for  the 
Interests  of  those  heirs.  He  testified  as  to 
a  conversation  with  Catron  in  which  the  lat- 
ter said;  "la  this  all  yoa  are  paying  for 
these  interests?"  And,  on  being  informed 
that  It  was,  tiiat  Mr.  Catron  stated,  "See 
that  the  payment  is  made  through  me,"  and 
respondent  further  denied  that  he  in  any 
way  misled  Mr.  Catron  by  any  statement,  or 
that  he  made  any  representations  to  him 
ttiat  were  false. 

As  to  those  heirs  who  were  the  clients  of 
respondent,  the  respondent  testified,  and 
there  is  no  direct  evidence  except  Inference 
wlUch  might  be  drawn  to  the  contrary,  that 
he  fully  informed  all  of  them  as  to  just 
how  much  money  they  could  receive  from  the 
substituted  trustee,  when  the  notes  matured, 
and  how  much  If  they  would  accept  the  cash 
payment  immediately,  Instead  of  waiting  un- 
til the  notes  of  Tutt  &  Skinner  should  ma-, 
ture,  which  was  a  period  of  about  one  year. 
We  find,  In  the  absence  of  any  direct  testi- 
mony to  the  contrary,  that  respondent's  cli- 
ents fully  understood  the  situation,  signed 
the  assignments,  and  accepted  from  him  the 
cash  set  forth  therein  as  the  amounts  due 
them,  and  that  the  consideration  of  such  ac- 
ceptance of  a  smaller  amount  than  they 
would  otherwise  have  received  was  the  fact 
that  the  money  was  to  be  promptly  paid  In 
cash. 

The  above  statement,  as  to  those  heirs  ad- 
mitted to  be  clients  of  respondent,  applies 
to  all  of  them,  except  Antonio  Faustin  Lo- 
vato, who  was  also  concededly  a  client  of 
respondent  As  to  the  transaction  between 
the  respondent  and  Antonio  Faustin  Lovato, 
there  is  a  direct  confilct  of  testimony.  It 
appears  that  Antonio  Faustin  was  a  client 
of  two  separate  rights  in  the  Lovato  grant, 
one  In  his  own  name  and  one  as  assignee  of 
Jose  Maria  Lovato;  the  latter  being  the 
owner  of  a  very  large  interest  In  the  grant 
and  who  had  assigned  it  to  Antonio  Faustin 
for  a  small  sum  of  money.  It  appeared  that 
G.  Volney  Howard  represented,  as  attorney 
at  law,  Jose  Maria  Lovato,  and  that  he  was 
attempting  to  set  aside  this  assignment  to 
Antonio  Faustin  on  the  ground  of  fraud,  and 
to  obtain  a  larger  sum  of  money  for  his 
client,  Jose  Maria.  The  reqjwndent  testified 
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that  In  his  conference  with  his  dtent  Antonio 
Faustln  Lovato.  in  which  this  matter  was 
fully  discuBsed,  he  informed  Antonio  Faustln 
of  all  the  facts  in  the  case ;  that  ia,  that 
Howard,  as  the  attorney  for  Jose  Maria,  was 
attacking  the  vaUdity  of  the  assignment, 
and  If  suit  were  Instituted  it  was  impoa^ble 
to  tell  how  much  Antonio  Fanstln  would  be 
able  to  obtain  under  this  assignment  from 
J<me  Maria.  Respondent  further  testified 
that  he  made  full  disclosure  of  the  situation 
to  Antonio  Faustin,  and  that  Antonio  Faus- 
tln, rather  than  take  any  chances  on  losing 
all  under  the  assignment  in  a  contest  between 
himself  and  Jose  Maria,  agreed  with  ,  the  re- 
spondent to  accept  the  sum  of  |2,000  and  to 
sell  his  own  interest  and  also  his  claim  un- 
der the  Jose  Maria  assignment  to  the  re- 
spondent, and  to  allow  the  respondent  to  ob- 
tain what  he  could  on  them  for  himself, 
whether  it  was  more  or  less  than  the  sum  of 
$2,000.  This  understanding,  as  testified  to 
by  the  respondent  and  the  full  disclosure 
therein  made  to  Antonio  l!austln,  is  deuled 
by  the  latter,  who  testified  that  he  did  not 
know  what  the  amount  of  his  interest  was, 
nor  that  of  his  assignor,  Jose  Maria,  and 
that  he  accepted  the  (2,000  believing  it  was 
the  total  amount  due  him  In  his  own  right 
and  as  a^lgnee  without  any  deduction.  He 
testiflea  further  that  the  asslgments  were 
not  read  over  to  him.  The  testimony  of  An- 
tonio Domingo  LiOTato,  the  brother  of  Antonio 
Faustin,  who  was  present  at  this  conversa- 
tion, is  the  only  other  testimony  on  this 
point  bearing  upon  the  agreement,  and  it  is 
not  directly  corroborative  of  either  that  of 
the  resiwndent  or  of  Antonio  Fanstln.  He 
testified,  however,  that  the  assignments  and 
papers  in  question  were  read  over  to  Antonio 
Faustin  in  his  presence.  There  was  also  a 
letter  put  in  evidence  from  the  daughter  of 
Antonio  Faustin,  who  had,  by  his  authority, 
charge  of  his  correspondence  generally,  ac- 
knowledging the  receipt  of  the  $2,000  and 
expres^g  entire  satisfaction  with  the  trans- 
actlon. 

As  a  part  of  the  charge  in  this  case.  It 
Is  alleged  that  the  amounts  originally  en- 
tered in  the  assignments,  and  which  amounts 
were  paid  to  the  various  Lovatos,  were  subse- 
quently raised  by  the  respondent  to  cor- 
respond to  the  amounts  they  were  rightfully 
entitled  to  receive  with  deduction,  and  that 
these  assignments,  so  changed,  were  present- 
ed to  G.  Volney  Howard,  aubstltnted  trustee, 
and  by  him  paid,  and  that  thereby  the  sub- 
stituted trustee  was  deceived  into  paying  to 
said  Renehan  the  tall  amounts  of  said 
claims. 

The  only  evidence  to  suj^rart  this  charge 
Is  found  in  the  testimony  of  the  substituted 
trustee,  which  states  that  be  did  not  observe 
the  amounts  inserted  in  the  assignments 
when  (dieddng  over  the  same  with  the  re- 
spondent, saying  that  he  examined  them  (mly 
as  to  the  form.   The  witness  furtlier  testl- 


fled  that  be  had  no  mind  or  memory  foi 
figures  or  ability  to  make  calculatloDS,  and 
that  he  had  turned  the  entire  matter  ovet 
to  the  First  National  Bank  of  Santa  F6,  as- 
suming that  the  figures  inserted  in  the  as- 
dgnments  were  the  correct  ones,  and  that 
the  Lovato  heirs  were  obtaining  the  full 
amount  that  they  were  entitled  to,  without 
deductions.  The  respondent  testified  that, 
subsequently  to  the  payment  of  these 
amounts  to  him  on  such  assignments,  he  was 
requested  by  the  substituted  trustee,  G.  Vol- 
ney Howard,  to  raise  the  amounts  so  that 
they  would  correspond  with  the  amounts  ac- 
tually due  the  liovato  h^rs  under  the  mort- 
gage, in  order  that  these  assignments  would 
stand  as  receipts  for  the  amounts  that  the 
substituted  trustee  had  paid  out  under  the 
mortgage  for  the  Lovato  heirs.  The  witness 
Howard  did  not  deny  that  such  in  truth  was 
the  case,  although  he  was  examined  at  length 
and  in  detail  concerulng  It.  In  this  state 
of  the  evidence,  the  court  can  come  to  but 
one  conclusion,  which  is  that  the  figures  in 
the  assignments  were  not  raised  as  alleged, 
but  were  raised  at  the  request,  and  for  tlie 
purposes,  of  the  substituted  trustee  subse- 
quent to  the  time  of  the  payment  of  the  as- 
signments. 

There  is  a  chaise  that  the  respondent 
solicited  persons  to  employ  him  as  an  attor- 
ney, but  the  evidence,  on  the  contrary,  we 
think  showed  that,  as  to  those  Lovatos  who 
were  admittedly  his  clients,  they  had  writ- 
ten to  him  and  employed  him  on  account  of 
their  dissatisfaction  with  the  other  counsel, 
which  dissatisfaction  was  based  on  the  delay 
In  obtaining  the  money  for  their  interests  in 
the  grant.  As  to  the  others,  the  evidence,  we 
think,  does  not  support  the  contention  that 
the  respondent  solicited  any  of  therfi  to  em- 
ploy him  as  an  attorney;  his  dealings  with 
them  being  as  hereinbefore  set  forth — that 
Is,  as  a  purchaser  of  their  Interests  in  the 
grant 

The  evidence  In  this  case  was  voluminous 
and  cannot  be  set  out  at  any  length  In  this 
opinion.  It  was  heard  by  the  court  In  the 
first  Instance,  and  when  tranfurrlbed  was 
read  and  carefully  considered.  The  decision 
of  the  court  in  a  case  of  this  kind  necessarily 
reste  upon  the  weight  given  to  the  evidmce 
adduced.  The  anthoEltles  in  disbarment  pro* 
ceedlngs  are  not  uniform  as  to  whether  such 
a  suit  Is  civU  or  criminal,  and  also  as 
to  the  amount  of  proof  necessary  to  sus- 
tain the  charges.  By  some  coorts  it  is  held 
that,  being  criminal,  the  charge  Ahonld  be 
proven  beyond  a  reasonable  doubt,  and  by 
others  it  is  held  that  all  that  la  'required  ta 
that  the  charge  be  established  by  a  prepon- 
derance of  evidence,  like  any  civil  cas& 
Some  of  the  courts  attempt  to  take  a  middle 
ground,  as  to  the  amount  of  proot  required, 
using  such  phrases  as  "clear  preponderance 
of  evidence"  and  the  like;  but  wluitever 
view  is  takbn  of  the  <diaracter  of  the  proceed 
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log,  wliether  civil,  where  ttm  case  sliould 
establlsbed  by  a  preponderance  of  the 
cTldence.  or  criminal,  where  it  should  be  es- 
tabBshed  beyond  a  reasonable  doubt,  or  some 
middle  ground,  the  conrt  Is  of  the  opinion, 
under  all  the  eridenoe  submitted  to  It  and 
■fter  carefolly  weighing  and  considering  it, 
tliat  a  case  for  disbarment  has  not  been  es- 
tabUahed. 

We  approve  of  the  language  used  In  the 
case  In  re  Hamilton  Baluss,  28  Mich.  508, 
where  the  Supreme  Court,  spea^g  through 
Justice  Cooley,  says: 

"While  not  strictly  a  criminal  prosecution,  it 
is  of  that  nature,  and  the  puoiBbment,  in  probib- 
iting  the  party  following  bis  ordinary  occupa- 
tioD,  would  be  severe  and  highly  penal.  The 
majority  of  the  court  are  not  aatisBed  that  the 
eridenoe  gives  such  clear  support  to  the  charges 
aa  should  be  required  in  such  cases." 

Again,  In  the  case  of  In  re'Haymond,  121 
Cal.  388,  5S  Pae.  900,  the  court  said: 

"^is  accusation  la  in  the  nature  of  a  criminal 
charge,  and  all  intmdmeuts  are  lo  favor  of  the 
accused.  The  accusation  is  not  sufficient  if. 
all  its  statements  being  true,  the  accused  could 
be  innocent.  •  •  •  A  construction  favorable 
to  innocence  must  be  given,  if  possible." 

This  court,  in  the  case  In  re  Catron,  8  N. 
M.  253,  43  Pac.  724,  In  passing  upon  the  ques- 
tion of  the  amount  of  proof  required  In  a 
disbarment  proceeding,  lays  down  the  law  as 
follows: 

"But  a  result  eo  humiliating  in  ita  effect  and 
so  disastrous  in  its  consequences  to  him  [th,e 
respondent]  should  not  be  reached  upon  circum- 
stances that  appear  merely  suspicious,  but  only 
upoQ  that  credible  and  convincing  testimony 
which  will  lead  with  reasonable  certainty  to  the 
eatsbliahmeut  of  bis  guilt.  *  *  *  This  right 
and  privily  (of  his  profeadon)  should  not  be 
destroyed  or  taken  from  him,  and  he  be  deprived 
of  its  benefits,  and  driven  in  humiliation  and 
disgrace  from  hia  profession,  imless  upon  reli- 
able proof—cmeh  proof  as  would  be  surocient  to 
satisfj  the  mind  of  the  court  in  determining 
questions  involvisg  the  liberty  and  property  of 
Uie  citisen." 

It  would  be  useless  to  multiply  authorttlra  , 
wliere  the  law  Is  plain,  and  the  quesldon  for 
the  court  la  the  weight  to  be  gtvai  to  the 
eridenoe,  and  we  shall  content  onrselves 
with  the  above  Quotations. 

^'hether  respondent  is  dvllly  liable  to  any 
of  the  parties  who  claim  to  have  been  Injur- 
ed by  him,  we  do  not  decide.  It  may  be 
tliat  the  drcumstances  shown  in  this  case 
might  authorize  a  reoovery  from  the  respond- 
ent by  some  of  the  parUes  with  whom  he 
dealt  Where  a  transaction  between  an  at> 
torney  and  his  client^  of  advantage  to  the 
attorney.  Is  called  in  question,  la  an  ordinary 
civil  action,  the  burden  Is  upon  the  attorney 
(o  show  that,  not  only  that  he  used  no  undue 
Influence,  but  that  he  gave  his  client  all  the 
Information  and  advice  which  It  would  have 
been  bis  duty  to  give  if  he  himself  liad  not 
been  interested,  and  that  the  transaction  was 
as  beneficial  to  the  client  ac  It  would  have 
been  had  the  client  de^t  with  a  stranger, 
and  slight  evidence  of  overreadiing  In  such 
t  case  will  Justify  a  rescission  of  the  oon- 


tract  "Whether  the  facts  in  this  case,  how- 
ever, would  authorize  a  recovery  from  the 
respondent,  Is  not  for  us  to  decide. 

Where,  however,  such  a  transaction  is 
called  In  question  In  disbarment  proceed- 
ings, where  all  Intendments  are  in  favor  of 
the  accused,  the  rule  above  stated  does  not 
apply,  but  the  burden  is  upon  the  state  to 
clearly  establish  the  wrongdoing  of  tbe  at- 
torney. The  chjarg»  relied  upon  for  disbar- 
meat,  not  having  been  clearly  established 
and  sustained,  He  informati(m  wlU  be  dis- 
missed, and  it  l8  so  ordered. 

BOBDBTS,  O.  J.,  and  PARKBB,  con- 
cur. 

On  Motion  for  Rehearing. 

BAYNOLDS,  District  Judge.  The  real 
facts  In  this  case,  as  we  understand  them, 
may  be  briefly  stated  as  follows: 

The  respondent.  In  June,  1908,  was  employ- 
ed by  one  Antonio  FausUn  Lovato,  in  behalf  of 
himself  and  his  four  brothers,  to  collect  the 
amount  of  money  due  them  under  the  $20,- 
000  mortgage.  The  respondent  had  not  so- 
licited this  employment,  and  had  not  thereto- 
fore had  any  relation  with  these  Ave  Lovatos, 
and  he  did  not  even  know  them.  It  was  pro- 
posed by  these  Lovato^,  and  agreed  at  that 
time,  that  he  should  receive  one-third  of  the 
amouut  of  the  recovery.  The  fund  out  of 
which  the  recovery  was  to  be  had  was  a  mort- 
gage for  $20,000,  executed  In  February,  1905. 
At  that  time  It  was  assumed  that  Antonio 
Faustin  Lovato  had  acquired  the  interest  of 
Jose  Maria  Lovato  by  deed,  and  that  he  would 
be  entitled,  consequently,  to  ouft-fourth  of  the 
entire  fund,  by  reason  of  this  conveyance.  If 
this  arrangement  had  been  carried  out,  the 
respondent  would  have  received  $2,016.66,  be- 
ing made  up  of  one-third  of  the  Jose  Maria 
Lovato  Interest,  netting  $5,000,  after  paying 
Mr.  Howard  $1,000,  which  would  amount  to 
$1,666.66,  and  one-third  of  $750  coming  to  the 
said  Faustin  for  an  Interest  he  Inheilted,  and 
one-third  of  $750  for  each  of  his  four  broth- 
ers, amounting  to  $1,250.  The  respondent 
Anally  received  $3,750  out  of  the  transaction; 
but  there  were  three  other  brothers  not  his 
clients  from  whom  he  received  $350  each,  by 
purchase  of  tbe  interests,  amounting  to  $1,- 
050,  making  a  total  of  $3,966.66.  The  re- 
spondent never,  at  any  time,  bore  any  rela- 
tion of  attorney  to  any  o£  the  other  Lovato 
heirs. 

In  June,  1808.  Messrs.  Tutt  &  Skinner,  of 
Colorado  Springs,  took  an  optitm  to  purchase 
all  of  the  Lovato  grant  for  the  sum  of  $175,- 
000.  This  option  ran  until  the  15th  day  of 
October,  1008,  and  was  afterwards  renewed, 
and  was  flually  exerdsed  by  Messrs.  Tutt  & 
Skinner,  on  the  7th  or '  8th  of  December, 
190a 

At  tiiat  time,  George  Hill  Howard,  trustee 
for  the  Lovato  Jieirs,  and  to  whom  the  mort- 
gage had  been  executed  for  the  $20,000,  his 
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80D  G.  Volney  Howard,  and  afterwards  aub- 
Btltuted  trustee,  the  respondent,  IfessrB.  Tntt 
&  Skinner,  and  Judge  Ira  Harrla,  met  In  Col- 
orado Springs  and  effected  a  sale  of  tbe  prop- 
erty  to  Uessrs.  Tutt  &  Skinner.  The  entire 
pandiase  price  for  the  grant  was  either  paid 
or  arrai^ied  for  at  that  time,  except  Uie  mtm- 
ey  to  pay  <^  the  $20,000  mortg^. 

The  testimony  la  not  entirely  d^r  as  to 
what  Oie  nnderatanding  was  between  the  par- 
ties as  to  Just  when  this  mortgage  was  to  be 
paid,  but  all  of  them  agreed  that  at  tiiat  time 
tbe  mortgage  was  to  be  asanmed  and  paid. 
Tbe  respondent  testified  that  It  was  agreed 
that  the  purchasers  might  take  one  year 
within  which  to  pay  ofF  ttUs  mortgage,  if  they 
so  elected,  and  that  it  was  understood  that 
they  were  not  to  pay  any  attorney's  fees  or 
costs,  bnt  simply  tbe  amount  of  principal  and 
interest  This  mortgage  at  this  time  was,  of 
course,  long  past  due,  but  the  Lovato  heirs 
were  represented  by  their  trustee,  and,  tf  he 
agreed  that  tbe  purchasers  might  take  a  year 
to  pay  ofF  the  mortgage,  it  was  probably  bind- 
ing upon  them.  Confirmation  of  the  testimo- 
ny of  tbe  respondent  is  to  he  found  in  para- 
graph 2  of  the  option,  which  provided  that, 
upon  tbe  election  to  purchase,  $105,000  should 
be  paid,  and  $85,000  in  6  months  thereafter, 
and  $35,000  in  12  months  thereafter. 

While  in  Colorado  Springs,  a  discussion 
was  had  between  the  parties  as  to  the  best 
method  of  collecting  this  money  for  the  Lor- 
ato  heirs.  Tbe  respondent,  representing  his 
flTe  clients,  at  first  talked  a  foreclosure  for 
them  as  a  means  of  enforcing  the  payment  of 
the  mortgage.  It  was  finally  agreed  by  the 
parties,  and  the  respondent  accepted  employ- 
ment from  Messrs.  Tutt  &  Skinner  to  under- 
take to  purchase  and  acquire  assignments  of 
the  interests  of  all  of  the  Lovato  heirs  which 
he  could  get,  at  as  cheap  a  price  as  possible. 
He  testifies  that  he  wrote  Antonio  Faustin, 
the  only  one  of  his  clients  with  whom  he  had 
had  any  correspondence,  the  full  details  of 
this  arrangement  from  Colorado  Springs. 
He  was  unable  to  produce  a  copy  of  the  let- 
ter, but  that  he  did  write  from  Colorado 
Springs  Is  evidenced  by  the  fact  that  he  re- 
ceived a  reply  dated  December  12, 1908,  writ- 
ten by  the  daughter  of  Antonio  Fanstin,  ac- 
knowledging ttie  receipt  of  his  letter,  and  the 
fact  that  he  left  Colorado  Springs  and  went 
directly  to  California  and  did  not  return  un- 
til after  the  12th  of  December,  190a  In  this 
letter  of  adcnowledgment  reference  is  made 
to  the  fact  that  the  resixnident  had  asked  An- 
tonio Faustln  to  send  his  deeds  for  interests 
of  his  brothers,  and  a  statement  la  made  that 
he  had  not  bought  the  interests  of  bis  broth- 
ers, but  that  he  had  bought  Jose  Maria  Lov- 
ato's  share,  and  that  the  deed  was  In  Mr. 
Howard's  possession. 

Upon  tbe  return  of  tbe  re^ndent  to  Santa 
Fe,  and  on  the  20th  day  of  December,  he  pre- 
pared and  sent  out  a  large  number  of  docu- 
ments to  Antonio  Faustln  Lovato,  which  are 


the  assignmente  dunm  in  fbSa  case.  In  tbe 
letter  of  transmittal,  be  aBfted  Antonio  Faus- 
tln to  have  Jose  Maria  Lovato  sign  <m  the 
ba<^  <tf  an  assignment  an  Indonement  in 
Faostln's  favor.  He  stated  that  bucIl  In- 
dorsement would  be  sufflcirat,  under  tiie  dr- 
cumstances,  to  enable  him  to  collect  the  m<ni- 
ey,  even  In  the  absoioe  ct  the  deed  which 
Jose  Maria  had  given  to  Antonio  Faustln* 
and  which  had  been  delivered  to  Mr.  How- 
ard, trusteeu 

In  this  letter  of  transmittal,  the  respond- 
ent ftiiled  to  state  the  true  amoonl;  or  any 
amount,  to  which  his  tdients  were  entitled, 
respectively,  out  of  the  fund  evidenced  by  Oie 
$20,000  mortgage.   In  this  letter  he  says: 

"It  is  your  interest  and  tiie  into^  of  the  way 
eral  owners  in  mosey  which  you  will  obtain  by 
executing  tbe  enclosed  papers." 

These  papers  were  sent  oat  with  amounts 
in  money  Inserted  therein  as  the  purchase 
price  for  the  respectlra  Interests.  The  four 
brothers  of  Antonio  Faustln  owned  a  i/n  in- 
terest, which  would  produce  and  be  worth 
$760  to  each,  la  those  assignments  the  sum  of 
$400  Is  inserted.  He  had  a  contract  for  one- 
third  of  the  amount  recovered,  which  would 
be  $250,  leaving  the  net  amount,  due  the 
heirs,  of  $000.  This  state  of  affairs  existed 
as  to  the  four  broths  of  Antonio  Faustln. 

As  to  Antonio  Faustih,  there  la  much  con- 
fusion in  the  testimony,  but  an  assignment 
was  produced  in  evidence  In  which  the  sum 
of  $2,600  was  inserted.  The  respondent  was 
unable  to  account  fbr  this,  as  he  says  that 
$2,600  bore  no  relation  to  any  proposition 
which  was  ever  discussed  or  written  about 
between  bimaelf  and  Antonio  Faustln. 

These  drcnmstances  would  be,  standing 
alone,  sufficient  to  cast  a  doubt  upon  the  talr 
dealing  of  the  respondent  with  his  clients. 

In  explanation  of  this  sitnatton,  the  re- 
spondent states  ttiat  he  assumed  that  tbe 
trustee  had  informed  the  Lovato  heirs  of 
their  rights  under  tbe  mortgage.  It  was  cer- 
tainly his  duty  to  do  so,  and  there  Is  no 
reason  to  doubt  that  he  had  performed  that 
duty.  The  respondent  further  states  that 
these  assignments  were  sent  out  for  the  pur- 
pose of  facilitating  the  preliminary  arrange- 
ments for  paying  off  the  Lovato  heirs,  and 
were  not  final  In  character.  This  explanation 
seems  reasonable,  in  so  far  as  his  own  clients 
were  concerned.  He  had  not  yet  settled  with 
his  clients,  and  rtlll  retained  the  power  to 
settle  with  them  according  to  his  original 
contract  with  them,  and  if  his  intenUons 
were  correct  no  harm  had  yet  been  done.  He 
testifies  that  he  had  not  accepted  the  assign- 
ments as  a  definite  basis  of  settlement  with 
his  cUents  until  his  interview  with  Antonio 
Fansttn  of  January  21,  1009,  and  that  it  was 
then  agreed  by  the  latter  that  bis  brothers 
should  pay  the  same  rate  as  the  other  heirs. 
Ind^iendently  of  any  represenlations  or  the 
absence  of  explanation  by  the  trustee  or  by 
the  respondent,  it  is  difficult  for  us  to  believe 
that,  out  of  nearly  CO  persons,  all  of  them 
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Bboold  t»  l|3Knuit  <tf  Qielr  rlglits  under  the 
moTtf^nssa.  nils  mmtgage  bad  ran  neariy 
four  years;  waa  for  920,000;  tbe  estate  bad 
been  partitioned  ai^  the  fractional  Interests 
therein  ot  each  claimant  apedflcally  aet  oat, 
to  which  decree  these  Ijovato  heirs  were  par- 
tleSi  Tbej  had  become  dissatisfied  at  the  long 
dday  and  had  seen  fit  Tolnntarily  to  employ 
connad  to  enforce  their  lichts.  Anbmio 
Faiutin  Indicates,  in  his  first  letter  in  whldi 
be  employed  respondent  for  himself  and 
brothers,  that  he  knew  the  amount  of  acreage 
be  omed  in  this  tract.  It  does  not  seem  to 
be  within  the  domain  of  reasonaUe  probabU- 
ity  that  all  of  these  people  could  have  been 
BO  ignorant  and  so  devoid  of  intelligence  as 
to  be  noable  to  ascertain  for  tfaemselves  the 
amonnt  which  was  due  them. 

We  therefore  beliere  that  they  must  have 
known  what  their  rights  were,  independent 
of  any  Information  or  lack  of  Information 
from  the  trustee  or  the  respondent 

In  regard  to  Antonio  Faustln  Lovato,  it 
was  discovered  by  the  respondent  that  the 
Interest  of  Jose  Maria  Lovato  for  wblch  he 
bad  a  deed  had  not  been  allowed  to  him  by 
tbe  decree  of  partition,  but  It  had  been 
awarded  to  Jose  Maria  Lorato,  notwithstand* 
ing  the  foct  of  the  deed.  Jose  Maria  Lovato 
was  represented  by  Q.  Volney  Howard,  trus- 
tee, who  was  claiming  the  entire  Interest  for 
bis  client  Upon  this  discovery,  tbe  respond- 
ent wrote  to  Antonio  Faustin,  induced  Mm  to 
come  to  Santa  V6  for  a  conference,  wblch 
was  bad  on  the  21st  day  of  January,  1909.  In 
that  conferraice  the  respondent  testifies  that 
he  stated  to  his  client  that  he  thought  un- 
der the  circumstances,  one-third  was  not  a 
sufficient  fee;  that  tbe  claim  was  doubtful 
and  quite  possibly  would  require  litlgatioiii 
which  litigation  was  of  doubtful  result  ow- 
ing to  the  laches  of  his  client  in  allowing 
the  matter  to  rest  in  that  form  for  a  long  pe- 
riod of  yeara  They  discussed  a  compromise 
with  Mr.  Howard,  as  attorney  for  Jose  Ma- 
ria, but  did  not  come  to  terms,  and  the  re- 
8p<mdent  testified  that  they  finaUy  agreed 
upon  a  new  contract  and  relation,  whereby 
rcqrandent  absolutely  obligated  himself  to 
purchase  his  Interest  and  to  pay  Antonio 
Faustin  $2,000,  In  any  event ;  a  part  of  said 
agreement  being  that  bis  brothers  should  take 
the  same  rate  as  the  other  heirs,  viz.,  $400 
for  a  interest  It  was  stated  above  that 
the  ass^nments  were  sent  out  with  tbe  pur- 
diase  price  filled  in,  but  it  is  established  by 
the  evidence  of  a  handwriting  expert  that 
neither  respondent  nor  any  one  for  Mm  In 
his  ofllce  wrote  the  figures  in  tbe  documents. 
Just  who  filled  them  In  Is  not  shown  by  the 
proofs.  This  is  unimportant,  however,  as  re- 
Bpondent  does  not  claim  that  he  did  not  In- 
tend to  have  the  amounts  filled  in  fof  his 
dlents,  relying  upon  his  explanation  that  the 
same  were  not  Intended  to  be  acted  upon  by 
him  until  he  had  a  conference  with  Ma  cli- 
ents. 


As  before  stated,  Antonio  Faustin  was  the 
only  one  of  his  clients  who  employed  respond- 
ent aiid  the  employment  was  for  himself  and 
his  four  brothers,  Th^  were  three  more 
brothers  whose  interests  were  acquired  by  re- 
spondent for  ¥400  eadi,  but  the  relation  of 
attorney  and  client  Is  not  shown  to  exist  as 
to  them. 

In  view  of  the  foregoing  facts,  it  would 
seem  that  there  is  a  lack  of  tiiat  clear  and 
convinclug  evidence  ot  deceit  of  bis  clients  In 
the  first  Instance  as  to  the  amounts  due  them 
which  is  necessary  to  disbar  or  punish  au 
attorney  therefor.  We  therefore  find  i^at 
this  charge  is  not  sustained  In  this  particu- 
lar. 

It  is  now  apparent  tliat  the  whole  case  as 
to  respondent's  conduct  toward  bis  clients 
turns  upon  what  occurred  at  the  conference 
of  January  21,  1900,  between' the  respondent 
and  Antonio  Faustin,  and  his  brother  Anton- 
io Domingo  liovato.  Antonio  Faustin  d^led 
in  toto  the  version  of  respondent  as  to  what 
occurred.  He  says  fbat  respondent  told  him 
that  the  Interest  of  Jose  Maria  Lovato  which 
he  had  acquired  was  worth  $3,200,  and  that 
respondent  was  to  collect  tMs  amount  for 
him.  He  denies  the  making  of  any  contract 
for  the  payment  of  $2,000  to  Mm  in  full  for 
his  Interests.  This  witness  la  an  old  and  in- 
firm man,  and  shows  throughout  his  testi- 
mony that  Ms  memory  is  unreliable.  He  Is 
almost  totally  blind.  He  discloses  gross  dis- 
crepancy in  Ms  testimony  as  to  given  facts 
at  different  times  during  his  examination. 
He  does  Impress  us,  however,  with  his  Inten- 
tion to  tell  the  trnth  so  tax  as  be  is  able  tp 
remember  It 

Antonio  Domingo  Lovato,  the  brother,  was 
also  present  at  tMs  conference.  He  con- 
firms Antonio  Faustin  in  his  Statement  that 
the  respondent  told  Antonio  Faustin  that  tbe 
Jose  Maria  Lovato  share  was  worth  $3,200. 
He  contradicts  Antonio  Faustin  in  an  impor- 
tant particular,  however,  namely:  Faustin 
testified  that  no  paper  was  read  over  to  him, 
while  Domingo  testified  that  the  paper  was 
read  over  to  Faustin,  and  that  he  CDomingo), 
at  Faustin's  request,  signed'  the  latter's  name 
to  the  same.  The  paper  referred  to  was  an 
affidavit  In  regard  to  tbe  circumstances  at- 
tending the  purchase  of  Jose  Maria  Lovato's 
Interest,  and  of  the  delivery  of  the  deed  of 
conveyance  to  Mr.  Howard.  This  affidavit 
was  procured  by  the  respondent  for  the  pur- 
pose of  attempting  to  recover  this  Interest 
from  Jose  Maria.  Generally  speaking,  there 
Is  an  unusual  identity  of  statement  and  form 
of  expression  by  both  of  these  Lovatos  as  to 
what  occurred  at  the  Interview  above  men- 
tioned. Again,  in  March,  1010,  Domingo  ad- 
mits that  a  man  by  the  name  of  Eutz  Inform- 
ed Mm  that  he  had  not  received  the  full 
amount  of  bis  money.  Nothing  was  done  by 
him  or  any  of  the  other  Lovatos  until  the 
fall  of  1911.  In  the  meantime,  Domingo  had 
been  arrested*  and  wlr^  the  respondent  to 
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employ  btm  In  tbat  nutter.  In  the  ftill  of 
1911,  SllTlano  Roybal,  a  bitter  enemy  ot  tbe 
respoDdent,  beeame  interested  In  Informing 
tbe  Lovatos  of  tbe  fact  tbat  tbey  bad  not  re- 
ceived their  Jost  proportion  of  this  fond,  and 
assisted  in  the  procurement  of  affidftvlts  from 
many  of  them  to  that  effect 

When  rebpondent  remitted  to  Antonio 
Fanstin,  be  received  a  letter  of  acknowl- 
edgment, thanking  him  for  bis  serrlces  In 
procuring  the  moaey.  While  this  acknowl- 
edgement Is  not  atwolntely  conclusire,  An- 
tonio Fanstin  knew,  according  to  bis  own 
testimony,  that  the  Jose  Haria  Lorato  inter- 
est was  worth  $3,200,  he  claiming  that  tbe 
respcMDdent  bad  so  Informed  bim,  and  be 
knew  that  be  also  had  an  inherited  inter- 
est of  i/sj,  which  was  worth,  at  the  rate  the 
Others  were  ret^^ng,  9400.  It  therefore  ap- 
pears tbat  he  most  hare  known  tbat  the 
resimndent  should  hare  remitted  to  blm  two- 
tblnls  of  f3,:!00,  which  would  be  $2,133.33, 
and  $400,  which  would  make  a  total  of  $2,- 
503^33.  Notwithstanding  this,  his  daughter, 
Sudle  Lovatt^  who  attended  to  all  of  his  bnsl- 
ncsH  and  correspondence,  and  with  whose  ac- 
tions he  was  shown  to  be  familiar,  wrote  a 
letter  of  acknowledgment,  expressing  satis- 
faction at  the  receipt  of  $2,000,  and  witfa 
Uie  services  of  respondent  This  fact  is 
strongly  confirmatory  of  the  respondent's 
version  of  tbe  Interview  of  January  21st. 
Antonio  Faustin  necessarily  must  have 
known  npon  the  receipt  of  the  remittance 
that  It  was  for  f-VtS-SS  less  money  than  be 
had  been  Informed  by  the  respondent  he  was 
entitled  to.  This  called  for  Immediate  in- 
quiry on  his  part  and  explanation  on  the  part 
of  respondent 

From  the  foregoing  circumstances  and  j 
many  others  which  might  be  extracted  from  | 
tbe  evidence,  we  do  not  feel  Juf=tifted  in  And-  j 
Ing  that  the  version  of  the  respondent  of  the 
intorview  of  January  21st  Is  untrue.  It  may, 
of  course,  be  true  that  Antonio  Faustin  and 
Antonio  Domingo  did  not  fully  understand 
the  proposals  and  their  agreements  thereto 
on  that  occasion.  It  may  be  true  tbat  they 
might  1)0  entitled  to  recover  this  money 
from  tbe  respondent.  But,  on  the  other  hand, 
we  do  not  believe  that  the  respondent  has 
fabricated  bis  vei'slou '  of  this  oSalr,  de- 
signed as  It  must  be,  in  that  case,  to  cover  up 
what  would  otherwise  be  a  treacherous  and 
fraudulent  transaction.  To  so  hold  would  be 
to  condt'mn  him  upon  evidence  which,  under 
the  clrcumstiinces,  we  do  not  consider  of  suf- 
ficient reliability.  To  so  hold  would  be  to 
convict  him  of  being  one  of  the  most  brazen 
crooks  In  the  profession.  He  knew  that  all 
of  tbe  data  from  which  computations  of  the 
amounts  due  each  of  the  Lovatos  were  made 
was  a  matter  of  public  record,  and  he  knew 
that  many  different  person's,  including  the 
trustee,  whose  duty  It  was  to  give  tbe  In- 
formation to  bis  beneficiaries,  knew  abso- 
lutely all  of  the  facts.  To  convict  blm  un- 


der the  circumstances  wouM  be  to  convict 
mm  of  being  not  only  a  rascal,  bat  a  fool, 
more  brazen  than  tbe  bl^wayman  or  the 
tbiet  This  we  do  not  believe,  and  therefore 
find  that  the  charge  In  this  particular  la  not 
sustained: 

We  cannot  dismiss  this  portion  of  the  caae 
withont  a  criticism  of  the  methods  ^ployed. 
An  attorn^  for  tbe  sake  of  bis  own  good 
name,  if  for  no  other,  sboold  not  allow  a  mat- 
ter of  this  importance  to  rest  In  tanman  mem- 
ory, wbieb  Is,  as  we  au  know,  sobjeet  to  a» 
many  frailties.  A  omtfact  of  tUa  Und.  If 
it  la  to  be  made  at  all,  Aonld  be  reduced  t» 
writing  80  tbat  tbe  terras  of  the  same  11U17 
always  be  establliAed.  An  attorney's  deal- 
ings with  bis  cUent  being  always  snbjeeted 
to  the  dosest  aeratloy  of  tbe  conrbi;  and 
Justly  att,  oogbt  to  be  ezpreaaed  in  no  un- 
certain terms.  He  oirea  tbla  to  blmselt  and 
to  tbe  pn^feaakm  to  which  he  belongs,  as  well 
as  to  the  courts  In  wblcb  be  practices.  It 
Injures  tbe  legal  vrofenkra  and  tbe  admlnia* 
tratlon  6t  Justice  in  tbe  opinion  of  tbe  peoide 
to  have  sucb  questlous  as  these  arisen 

We  have  now  arrived  at  tbe  point  wboe 
we  have  found  tbat  tbe  respondent  practiced 
no  deceit,  either  In  the  first  instance,  or  on 
the  occasian  ot  tbe  Interview  of  January  ZL, 
1900. 

There  still  remains  the  farther  question  of 
whether  the  conduct  of  tbe  respondent  In 
dealing  with  his  clients  at  all,  under  the  di^ 
cumstances,  was  Justifiable:  His  dealings 
with  bis  clioits  Evior  to  the  Interview  of 
January  21st  has  been  heretofore  treated, 
and  It  has  been  found  by  us  that  up  to  that 
time  be  bad  never  treated  the  assignm^ts 
from  them  as  a  complete  and  executed  mat- 
ter, and  bad  obtained  them  simply  fi>r  the 
purpose  of  facilitating  the  final  settlement  of 
the  whole  matter,  at  which  time,  a  proper  set- 
tlement was  to  be  made  with  his  own  clienta. 
It  nevertheless  remains  tme  that  after  bav* 
Ing  accepted  employment  from  Messrs.  Tatt 
&  Skinner  in  Colorado  Springs,  In  December, 
1908,  he  did,  on  January  21.  1909,  contract 
with  his  clients  tot  their  Intereste  In  this 
fund,  at  a  reduced  rate  from  that  which  they 
would  receive  under  his  original  contract  of 
employment  with  them.  If  It  Is  true,  as 
stated  by  respondent  that  he  had  found  An- 
tonio Faustln's  claim  to  be  of  such  a  doubt- 
ful nature  as  that  it  wonld  require  Ittlga- 
tion,  with  possible  or  probable  failure  as  a 
result  and  If  he  fully  explained  this  to 
Faustin,  and  Faustin  agreed  to  a  proposition 
to  take  ¥2,000  In  any  event  for  bis  interests, 
we  know  of  no  rule  of  law  which  prohibited 
sucb  a  transaction.  It  Is  not  111^^  for  an 
attorney  to  bny  his  clients*  proper^,  no  mat* 
ter  how  impolitic  it  may  be. 

As  to  the  Interests  of  Antonio  Faustln's 
four  brothers,  the  same  situation  exists.  The 
respondent  bought  their  Interests  for  $100 
less  to  each  than  originally  agreed,  through 
Antonio  Faustin,  who  bad  originally  em- 
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ployed  him  for  them,  and  who  was  their 
agent  and  representatlTe  at  the  Interview  of 
January  21,  1909. 

We  have  heretofore  found  that  these 
clients  of  respondent  knew  what  they  were 
doing  when  they  made  these  assignments. 
There  was  nothing,  therefore,  Illegal  in  what 
the  respondent  did,  and  he  should  not  be 
disbarred  for  the  same.  The  situation,  then, 
is  that  respondent,  without  deceit  on  his  part, 
purchased  his  clients'  interests  In  this  fund, 
at  a  prodt  to  himself  and  others,  with  whom 
he  was  associated. 

The  Attorney  General  urges  that  this  con- 
duct Is  deserving  of  punishment  for  the  rea- 
son that  It  Is  Tiolative  of  the  ethics  of  the 
profession.  In  that  he  chained  his  clients  for 
services  which  were  not  necessary,  and  chain- 
ed them  in  excess  of  the  ralne  of  the  service 
rendered.  • 

As  to  Antonio  Faustln,  we  have  heretofore 
seen  that,  with  his  doubtful  claim  in  regard 
to  the  Jose  Maria  interest,  the  respondent 
rendered  him  valuable  service  in  assuring 
him  of  $2,000  in  any  event,  at  a  time  when 
the  validity  of  the  claim  was  greatly  In 
doubt  It  la  clear  that  Faustln  was  greatly 
In  need  of  the  aid  of  an  attorney  at  this 
time,  in  this  matter.  The  amount  of  discount 
was  very  large,  bnt  the  character  of  the 
claim  was  certainly  very  doubtful.  As  to 
tbe  Inherited  Interests  of  Faustln  and  his 
four  brothers,  however,  It  was  not  necessary 
for  them  to  pay  more  than  they  bad  al- 
ready agreed  to  pay,  viz.,  $250  each,  leaving 
a  net  9500  to  ^ch  of  them.  Respondent 
bought  these  Interests  for  $400  each.  The 
only  basis  upon  wbich  this  transaction  can 
be  placed  la  the  assumption  of  risk  by  re- 
spondent in  promising  Faustln  the  $2,000  at 
all  events.  But  this  arrangement  In  no  way 
concerned  Fauatin'a  four  "brothers,  and  he 
bad  no  right  to  use  It  against  their  Interests. 
If  be  did  not  desire  to  assume  the  risk,  be 
need  not  have  done  so.  It  was  therefore  a 
purchase  of  his  client's  interests  In  the  fund 
at  $100  less  than  he  had  contracted  to  get 
for  tbem  In  the  first  instance,  and  there  was 
no  reason  to  make  the  charge.  There  was  no 
controversy  aboat  their  claim,  and  Uie  money 
had  already  been  provided  to  pay  them.  It 
required  no  labor  on  respondent's  part  to 
get  the  mon^  for  them,  except  to  receive  it 
and  to  disburse  the  same  to  them. 

We  cannot  reteiln  from  putting  onr  stamp 
of  disapproval  npon  such  a  transaction.  We 
deem  It  without  the  ethics  of  the  profession, 
as  pr(^>erly  understood  by  the  better  class 
of  its  members,  to  overcbai^  a  client,  or  to 
dULTge  him  tor  serrices  wbldi  were  not  In 
fact  rendered,  even  where  there  Is  no  actual 
deceit  as  to  the  facts,  as  in  this  case. 

The  opportunities  for  overreaching  are  so 
great,  imd  tbe  cUent  is  usually  so  help* 
less,  that  attorneys  must  be  held,  by  the  bet- 
ter opinion  of  the  profession,  to  fairness,  not 
only  as  to  the  fftcts  concerning  lila  client's 


rights,  bnt  as  to  the  amount  of  a  reasonable 
charge  for  bis  services.  But  In  this  case 
the  sum  total  of  respondent's  wrongdoing 
was  the  taking  of  $100  from  each  of 
Faustin's  four  brothers.  As  before  seen,  It 
was  not  illegal  to  do  so,  but  It  was  certainly 
not  in  accordance  with  the  best  standard  of 
ethics.  On  the  other  hand,  it  Is  to  be  seen 
that  Uie  amounts  taken  were  Insignidcant  in 
comparison  with  tbe  amount  Involved  in  the 
whole  transaction.  Respondent's  conduct  is 
not  shown  by  the  facts  In  this  case  to  be  an 
habitual  and  persistent  course  of  conduct. 
It  appears  to  be,  simply,  a  sporadic  instance 
of  overreaching  his  clients.  It  furnishes,  no 
basis  for  the  belief  that  his  character  is  of 
such  a  nature  as  to  render  him  an  unsafe 
man  to  be  clothed  with  tbe  high  powers  of 
an  attorney  at  law.  If  he  habitually  mis- 
treated bis  clients  in  this  way,  showing 
thereby  his  lack  of  moral  character  and  un- 
fitness to  be  intrusted  with  their  interests, 
in  that  event  some  basis  for  tbe  action  desir- 
ed by  tbe  Attorney  General  might  be  discov- 
ered. We  find  no  such  fact  exists. 

This  disposes  of  all  the  transactions  of 
re^ondent  with  bis  clients,  and  we  bold 
that  in .  that  regard  no  sufficient  cause  for 
disbarment  has  been  shown. 

As  to  all  of  the  o$her>partlee  whose  inters 
eats  in  this  fund  tbe  req^ondent  acquired,  he. 
owed  them  no  duty  as  an  attorney;  no  such 
relations  existing  as  to  tbem.  He  acted  as 
an  ordinary  broker  as  to  them. 

Aa  to  this  part  of  the  transaction,  some  of 
the  seme  considerations  heretofore  mention- 
ed would  seem  to  apply.  They  were  all 
represented  by  a  trustee,  and  many  of  them 
by  spedally  enqiloyed  attorneys.  The  cir- 
cumstances are  such,  as  heretofore  pointed 
out,  that  it  seems  Impossible  for  any  consid- 
erable number  of  them  to  be  devoid  of  knowl- 
edge of  what  their  rights  were.  He  sent 
out  tbe  ssslgnmenta  to  be  executed  for  a 
given  sum  in  eaidt  caaa.  He  did  not  In  so 
many  words  say  to  tbem  that  their  interests 
were  worth  some  particular  sum,  and  that  he 
desired  to  pnrdiase  tbe  same  at  a  certain 
reduced  price.  £fe  left  than  to  th^  own 
«9tlon  to  accept  or  refuse.  Some  did  refuse 
until  they  had  consulted  counsel. 

The  Attorn^  General  urges  that  this 
transaction  deserves  punishment,  in  that  it 
shows  such  a  want  of  moral  character  as  to 
render  the  respondent  unfit  to  continue  as 
a  member  of  the  profession.  The  position 
of  the  Attorney  General  Is,  in  a  nutshell, 
that,  knowing  that  tbe  money  was  forthcom- 
ing to  pay  these  claims,  and  tbat  tbe  parties 
needed  no  attorney  to  collect  them,  the  re- 
simndent  bad  no  right  to  purchase  them  at 
a,proflt  to  himself  and  his  associates.  If  we 
understand  this  contention,  it  means  that  an 
attorney  at  law  is  held  to  a  higher  degree 
of  ethics  in  bis  dealings  with  his  fellow  man, 
when  the  relation  of  attorney  and  client 
does  not  exist,  than  tbe  ordinary  citizen  Is^ 
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In  the  ordinary  bn^neBB  txaxmcUons  of  life. 
The  mere  fact  that  a  man  la  an  attorn^  at 
law  would  aeemi  under  the  contention  of  the 
Attorney  General,  to  snrround  him  with 
restrictions  not  binding  npon  the  ordinary 
boslnesB  man.  We  do  not  so  nnderstand 
the  law.  An  attorney  at  law,  by  reason  of  the 
confidence  reimsed  In  him  by  his  client,  Is 
bound  to  the  utmost  fairness  and  the  vtmost 
Integrity  In  saf^uarding  his  interests.  If  he 
Tlolatea  this  duty,  he  la  subject  to  disbar^ 
ment  Tills  disbarment  Is  not  for  the  pur- 
pose of  punisblng  an  attorney,  but  It  Is  for 
the  purpose  of  protecting  the  public  against 
a  man  who,  by  reason  of  hla  confidential  re- 
lations with  hla  cUenta,  has  the  power  to 
Impose  upon  them  and  to  defraud  them  In  a 
way  and  to  an  extent  which  tiie  ordinary 
citizen  could  not  do.  But  when  an  attorney 
steps  aside  from  his  duties  as  a  member  of 
the  profession,  engages  In  business  affairs 
of  any  character  with  persons  who  repose  no 
special  confidence  In  him,  and  to  whom  he 
owes  no  personal  obligations,  we  know  of 
no  rule  of  law  which  compels  blm  to  be 
more  careful  than  the  ordinary  business  man. 
It  was  not  Intended  by  the  original  opinion 
to  lay  down  the  proposition  that,  lu  dealing 
with  persons  not  his  clients,  an  attorney  was 
at  liberty  to  disregard  all  the  obligations  of 
'  an  honest  man.  If  the  court  is  satisfied  that 
the  conduct  of  a  lawyer  is  governed  by  such 
a  low  moral  standard  that  he  is  unSt  to 
practice  law,  he  should  be  disbarred,  whether 
his  dealings  are  with  his  clients  or  others. 
But  such  conduct  by  the  respondent  Is  not 
shown  here. 

Of  course,  to  the  profession  of  ttie  law, 
there  are  degrees  of  professional  ethics.  One 
member  of  the  profession  may  govern  his 
life  by  the  highest  and  most  refined  rules  of 
conduct;  another  in  the  same  profession,  by 
reason  of  his  origin,  hla  environment,  and 
his  education,  may  view  things  from  an 
entirely  different  standpoint.  It  is  highly 
desirable  that  all  members  of  the  profession 
should  be  guided  by  the  principles  first  men- 
tioned. 

It  Is,  however,  a  fact  patent  to  every  ob- 
server of  human  nature  that  no  absolute 
standard  of  ethics  Is  to  be  established  by  any 
court  or  by  any  board  or  governing  body  of 
any  profession.  We  have,  as  a  matter  of  law, 
no  code  of  ethics.  It  th^fore  remains  with 
each  member  of  our  profession  to  govem 
himself  according  to  his  own  light,  and  It  Is 
only  when  he  violates  some  law,  and  brings 
thereby  upon  himself  and  upon  the  profes- 
sion to  which  he  belongs,  and  upon  the  ad- 
mintetraUon  of  Justice  hi  which  he  is  en- 
gaged, disgrace  and  ridicule,  and  when  his 
general  conduct  renders  him  unsafe  to  deal 
with  the  public,  clothed  as  he  Is  with  the 
great  powers  which  he  possesses  as  a  mem- 
ber'of  the  bar,  that  courts  are  authorized  to 
expel  him  team  this  membership. 


The  Attorney  Gotei^  nrges  that  the  re- 
spondents alleged  mtscondact  toward  a 
broths  member  of  the  bar,  Thomas  B.  Gat* 
ron.  Is  not  only  estabUdied  by  a  preponder- 
ance of  the  evidence,  but  is  8a<^  aa  to  re- 
quire pnnlahmssit  the  respondent  We  do 
not  so  understand  this  record.  We  do  not  de- 
sire to  find,  and  we  do  not  find,  that  a 
utable  member  of  the  bar  has  mlBr^resent> 
ed  the  facts  In  this  case ;  but  we  are  compi- 
led to  say  that  the  testimony  bears  some 
internal  evidence  of  mistake,  and,  under  the 
circumstances,  we  do  not  deem  it  snfiUdoit  to 
disbar  any  attorn^  practicing  In  this  court 
The  facts  are  that  the  data,  from  whlc^  the 
rights  and  Interesto  of  the  cUents  of  Bfr.  Cat- 
ron could  have  been  ascertained,  zeated  In 
pubUc  documents  which  it  was  his  duty  to 
Inspect  before  he  made  any  settlement  in 
their  behalf.  He  had  no  right  bo  take  the 
word  <x  assnrancfe  of  any  other  person.  It 
became  his  duty,  whetf  he  was  employed  by 
his  cU^ta,  to  examine  Into  their  rights,  and 
the  means  were  at  hand  which  would  furnish 
complete  evidence  on  the  subject  Mr.  Cat- 
ron knew  at  the  time  he  dealt  with  the  re- 
spondent that  respondent's  interests  were 
antagonistic  to  his,  and  that  he  was  employ- 
ed by  Messrs^  Tutt  &  Skinny  to  acquire  the  in- 
terests of  his  (Catrtm's)  clients.  It  therefore 
devolved  upon  Mr.  Catron  to  satisfy  himself 
from  the  records,  and  not  from  some  person 
representing  Interests  opposed  to  his  clients, 
as  to  the  amount  to  which  they  were  entitled 
in  this  settlement  The  interviews  had  be- 
tween Mr.  Catron  and  the  respondent  were  of 
Mr.  Catron's  seeking,  and  not  of  the  respond- 
ent's. It  was  the  duty  of  Mr.  Catron  to  see 
to  it  that  no  imposition  was  practiced  upon 
his  own  clients,  and  he  had  no  right  to  rely 
upon  the  respondent.  For  Hiese  reasons,  as 
was  pointed  out  In  our  former  opinion,  we  do 
not  deem  it  necessary  to  pursue  this  branch 
of  the  case  further.  We  pointed  out  in  our 
former  opinion  that  the  respondent  denied 
all  of  the  material  facts  testified  to  by  Mr. 
Catron,  and  stated  that  be  made  no  repre- 
sentations to  Mr.  Catron  whatever  aa  to  the 
true  amount  due  each  of  the  Lovato  heirs. 

Of  course,  if  It  is  true  that  tbe  respond- 
ent deceived  Mr.  Catron  as  to  his  (Catron's) 
clients*  rights,  It  shows  a  low  order  of  morals 
and  one  most  unbecoming  a  member  of  our 
profession.  But  we  cannot  believe,  under  aU 
the  circumstances,  the  respondent  was  so  de- 
void ct  discretion  aa  to  place  himself  in  such 
a  position  as  la  claimed.  As  bag  been  pointed 
out  heretofore,  he  knew  that  the  evidence  of 
tbe  rights  of  these  cUents  of  Mr.  Oatnm 
rested  In  public  documents,  that  numerous 
pers(Ki8  knew  of  their  contents,  and  that  his 
deceit,  if  he  practiced  deceit,  must  very  toon 
come  to  lig^t  It  seems  thei'efore  that  It  is 
unreasonable  to  believe  that  he  made  these 
representations  to  Mr.  Catron,  and  it  is  be- 
lieved 1^  ua  that  the  controTeray  between 
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portlea  la  tbe  result  of  a  mistake,  rather 
tbui  a  dellbente  fraud  on  the  part  of  the 
rapoBdoit 

All  of  these  matters  we  discussed  in  our 
flornier  winlon,  In  a  aomewbat  more  gener- 
al form;  but  the  nrgrat  Inslstmoe  the  At- 
torn^ General  that  we  bad  made  a  mistake 
In  our  condualims  seemed  to  ns  to  warrant 
this  farther  dlscogslon. 

On  the  wbole  record,  aa  Indicated  In  out 
former  opinion,  we  fall  to  find  that  tbe 
charges  of  fraud  and  deceit  have  been  main- 
tained by  tbe  quantmn  of  evidence  required 
In  anch  a  case.  As  we  pointed  out  in  tbe 
OBiuiOD,  tbe  questiim  as  to  whether  a  reooT- 
ety  might  not  be  had  by  the  Lovato  hcdrs,  or 
amne  of  them,  against  the  respondmt,  is  not 
fbr  determination  in  tibia  proceeding.  In 
tbe  particulars  pitted  out  herein  we  do  find 
that  respondent's  conduct  was  not  goremed 
by  the  highest  and  most  correct  rules  of  pro- 
fessional ethics.  We  do  determine,  however, 
aa  we  did  in  our  Conner  <q>inlon,  that  the  al- 
leged causes  for  disbarment  have  not  been 
established  to  our  satisfaction,  and  do  not 
exist,  and  we  therefore  adhere  to  our  former 
opinion. 

BOBEBTS,  a  X,  and  PARKER,  3^  con- 
cur, 

McBEB  T.  O'CONNELL  et  al.   (No.  1693.) 
(Supreme  Court  of  New  Mexico.  Dec  4, 1914.) 

(BvUdbiu  by  A«  Oovrt.) 

1. -  Apfkal  and  Ebbob  (I  1096*)  —  Stjbse- 
QUBNT  Appeal  —  AlATraBS  Retibwabub— 
XJ.W  or  TOM  Cask. 

Upon  a  second  or  eabseqaent  appeal,  noth- 
ing wul  be  considered,  except  the  proceedin^f 
oocorring  after  remand;  tbe  former  deiciaioQ 
being  tbe  law  of  tbe  case,  whether  right  or 
wrong,  BO  that  a  question  which  could  have  been 
considered  on  the  former  appeal  will  not  be  con- 
sidered on  the  subsequent  appeal. 

TEd.  Notcw— For  other  case^  see  Appeal  and 
Error.  Cent.  Dig.  ff  1177. 4SS&-4867 ;  De&  Dig. 
f  1006 'J  . 

2.  Vendor  akd  Pubchaser  (§  232*)— InxBB- 
zsT  OF  Vesdob— Notice— Equity. 

A  person  who  purchases  an  estate  In  the 
possession  of  snotber  than  his  vendor  Is  in 
equitjr  (that  is,  in  good  faith)  bound  to  inquire 
of  such  possessor  what  rigbt  be  has  in  t&e  es- 
tate. If  he  fails  to  make  such  inquiry,  which 
ordinary  good  faith  requires  of  him,  equity 
charges  hua  with  notice  of  all  the  facts  that 
such  inquiry  would  disclose. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  JS  540-545,  548-562: 
Dec.  Dig.  I  232.*]  ' 

3.  Vendob  and  Pubcoaseb  (I  232*) — Posses- 
sion or  Tenant— Tntebest  or  Landlobd— 
Cohstbuctivb  Notice. 

Xbe  ^session  of  the  tenant  is  sufficient 
to  put  an  intending  purchaser  from  a  third  per- 
son upon  inquiry  as  to  the  landlord's  rights  and 
to  charge  him  with  constructive  notice  thereof 
if  he  fails  to  maite  such  inquiry. 

[Ed.  Note^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |f  640-645,  648-6fK3: 
Dec.  Dig.  I  282  •] 


4^  Vendob  aud  Pubcbasbb  (|  28S*)— Unbe- 

COBDBD  iHBTBmiBira — CONSTBUOTIVB  NO- 
TICE. 

An  exception  to  the  rules  stated  should  be 
made  where  the  subsequent  purchaser  shows 
that  he  pursued  an  Inquiry  with  proper  dili- 
gence, and  failed  to  obtain  the  knowledge  of  tbe 
unrecorded  instrument  or  of  the  right  of  the 
parties  claiming  under  it. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Pnrgaser,  Cent  Dig.  H  663-566;  Dec.  Dig. 

Appeal  from  District  Court,  Carry  (boun- 
ty; G.  A.  Richardson,  Judge. 

EJectmeot  by  W.  D.  McBee  against  Pat 
O'Gonnell  and  others.  From  judgment  for 
defendants,  plalutlfC  appeals.  Reversed  and 
remanded. 

This  Is  an  action  In  ejectment  In  which 
the  plaintiff  seeks  to  recover  from  tbe  de- 
fendants possession  of  lot  6  In  block  20  in 
Clovls,  Curry  county,  N.  M.,  together  with 
damage  for  Its  detention.  PlalntifTs  claim 
to  ownership  of  the  said  lot  Is  based  on  an 
executory  contract  of  sale,  entered  into  be- 
tween the  Santa  F6  Land  &  Improvement 
Company  and  one  J.  M.  Bay  on  June  27, 1907, 
which  contract  was  subsequently  ass^ed 
by  said  Ray  to  tbe  plalndfl  on  October  3, 
1907.  .  On  October  30,  1907,  the  said  Ray 
receipted  to  plaintiff  for  an  amount  stated 
to  be  In  full  payment  of  his  entire  interest 
In  the  lot  In  question  and  bouse  thereupon 
erected,  and  thereafter,  or  ^ome  time  during 
the  month  of  October,  tbe  plaintiff  entered 
into  possession  of  the  said  lot  and  improve- 
ments thereupon,  and  through  an  agent,  one 
J.  S.  FItzhugh,  secured  a  tenant  for  tbe 
property,  wbo  entered  Into  the  possession 
thereof,  and  continued  In  possession  of  the 
same  until  the  de&ndants  entered  upon  tbe 
property,  taking  possession  thereof  as  pur- 
chasers on  tbe  9tb  day  of  March,  1908,  from 
the  said  J.  M.  Ray,  for  a  valuable  constdera- 
tlon,  of  the  above-described  lot  and  its  im- 
provements, and  claiming  by  their  answer  In 
this  cause  to  be  without  knowledge  of  any 
interest,  equity,  right,  or  title  of  tbe  plain- 
tiff In  or  to  the  said  proi>erty,  conveyance 
being  made  to  tbe  defendant  Annie  L.  O'Con- 
nell,  herein  designated  as  Mrs.  Pat  O'Gon- 
nell, who  was  joined  with  her  husband  In 
this  action  as  parties  defendant  ' 

Tbe  tenant,  one  Leeper,  continued  In  pos- 
session of  the  premises  up  to  tbe  time  that 
tbe  agent,  FItzhugh,  learned  tbat  tbe  defeml- 
ants  were  claiming  the  property,  which  Is 
fixed  as  about  the  fall  of  1908 ;  and  It  is  nn- 
controverted  that  the  defendant  Pat  O'Con- 
nell  occupied  a  part  of  the  bouse  dtaate 
upon  the  lot  in  question  as  a  subtenant 
of  Mr.  Leeper  during  a  portion  of  tbe  time 
that  Leeper  remained  Id  possesion  of  the 
property  as  the  tenant  of  tbe  plaintiff. 

Tbe  assignment  from  Ray  to  plaintiff  of 
his  contract  with  the  land  company  was  ac- 
knowledged before  a  notary  public  of  Roose- 
velt county,  tbe  assignment  being  written  up- 
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on  the  same  sheet  of  paper  containing  said 
contract,  and  waa  filed  for  record  In  the  of- 
fice of  probate  clerk  of  Booserelt  county  on 
December  7,  1907,  and  duly  recorded  by 
Buch  clerk. 

A  former  trial  of  this  cause  resolted  in  a 
verdict  for  the  plaintiff,  appellant  here,  and 
said  cause  having  been  appealed  to  the  terri- 
torial Supreme  Court,  being  reported  as  Mo- 
Bee  V.  O'Connell,  16  N.  M.  469,  120  Pac.  734. 
the  territorial  Supreme  Court  reversed  and 
remanded  tlie  cause  upon  the  principal 
ground  that  the  acknowledgment  of  the  as- 
signment on  the  back  of  the  executory  con- 
tract for  tiie  sale  of  the  real  estate  in  ques- 
tion, to  which  the  asslgnmoit  refers  for  par- 
ticulars and  description,  was  not  under  the 
circumstances  an  acknowledgment  of  the  con- 
tract itself,  and,  although  the  contract  was 
copied  in  the  land  records  by  the  proper  re- 
cording officer,  that  did  not  make  it  of  record 
and  thereby  constructive  notice  to  a  subse- 
quent purchaser,  having  no  actual  knowl- 
edge of  It  After  some  slight  amendments 
In  the  answer  and  reply,  the  case  was  again 
tried  by  the  district  court  of  Curry  county  of 
September,  1913,  before  a  Jury,  and,  at  the 
conclusion  of  the  testimony  of  the  plalntlft, 
the  defendants  moved  for  a  directed  verdict 
upon  the  ground  that  there  was  no  evidence 
In  the  case  to  show  that  the  defendants  or 
cither  of  them  had  actual  knowledge  of 
plnlntifTs  claim -under  his  assignment  from 
ftaid  Bay,  and  because  the  plaintiffs  evi- 
dence of  title  was  not  constructive  notice  un- 
der the  laws  of  New  Mexico,  and  the  pur- 
chaser did  not  have  actual  knowledge  of  the 
instrument,  and  other  grounds  not  necessary 
to  refer  to. 

Hie  motion  was  granted  by  the  trial  court 
upon  the  theory  tliat  the  decision  of  the  ter- 
ritorial Supreme  Court  in  the  first  appeal  of 
this  cause  was  the  law  of  the  case  and 
controlling  upon  the  trial  court.  To  which 
action  of  the  trial  court  the  plalntltr  saved 
bis  exception  and,  after  his  motion  for  a 
new  trial  had  been  overroled,  sued  out  this 
appeal. 

W.  A.  Havener,  ot  CloviB,  B.  B.  Bowells, 
of  Hugo,  OkL,  and  H.  D.  Terrell,  of  Silver 
City,  for  appellant  George  H  Beeae,  of 
Portales,  for  appellees. 

HANNA,  J.  (after  statiug  the  facts  as 
above).  There  are  seven  assignments  of  er- 
ror, which  present  but  two  points  for  our 
consideration;  the  first  being  that: 

"Tbe  court  erred  in  granting  the  motion  of 
defendant  to  strike  from  platntiS's  amended  re- 
lily  tlie  following  allegation,  to  wit:  'And  had 
sail!  contract  and  assignment  made  a  matter  of 
rerord  in  the  oflSce  of  the  probate  clerk  and  ex 
officio  recorder  of  Boosevelt  county,  N.  M., 
vhich  made  same  notice  to  all  persona  of  plain- 
tiff's equity  and  right  in  and  to  said  property.*  ** 

[1]  The  first,  second,  fifth,  and  sixth  as- 
signments of  error  have  to  do  with  the  first 
proposition  contended  for  by  the  ai^Ilant 
and  is  to  be  briefly  disposed  of  by  us  upon 


the  ground  Oiat  the  question  Involved  was 
presrated  by  the  first  appeal  to  the  territorial 
Supreme  Court,  and  has  become  the  law  of 
the  case,  so  far  as  we  are  now  concerned. 

As  was  held  in  a  late  opinion  of  the  ter- 
ritorial Supreme  Court  in  the  case  of  Davis- 
son  v.  Cltisens*  Nat  Bank,  16  N.  M.  680, 
120PaaS04: 

"Upon  a  second  or  subsequent  appeal,  noth- 
ing will  l>e  considered,  except  the  proceedings 
occorring  after  remand,  the  former  decision  be- 
ing the  law  of  the  case,  whether  right  or  wrong, 
8o  that  a  question  which  could  have  been  con- 
sidered on  tiie  former  appeal  will  not  be  eon^ 
sidered  on  the  aabsequent  appeal." 

The  second  point  requiring  our  oonsidtfa- 
tion  is  raised  by  the  ttilrd,  fourth,  and 
seventh  assignments  of  error,  which  are  as 
follows: 

"(3)  The  court  erred  In  refasing  to  permit 
plaintiff  to  introduce  evidence  showing  that  de- 
fendant had  constructive  nottee  of  plaintiff's 
right,  title,  and  interest  in  and  to  said  prop- 
er^. 

(4)  The  court  erred  in  instructing  the  jtiry 
'that  there  is  not  sufficient  evidence  in  the  case 
to  charge  the  defendants,  or  either  of  them,  with 
knowledge  or  notice  of  the  Interest  of  the  plain- 
tiff under  the  assignment  from  J.  M.  Bay  io 
him  of  the  property  in  ciuestion,  and  for  that 
reason,  under  the  direction  of  the  court,  you 
will  find  the  issues  in  favor  of  the  defendants." 

"(7)  The  court  erred  in  taking  from  the  Jury 
the  fact  of  posBession  of  the  property  by  plain- 
tiff through  bis  tenant  Leeper  and  his  agent 
Fitzhiigh.  Thus  holding  in  effect  that  the  pos- 
session of  the  property  by  plaintiff  through  liis 
tenant  Leeper  and  his  agent  Fitzhurii,  at  tiie 
time  defendants  claim  to  have  purchased  the 
property  from  J.  M.  Hny,  was  not  notice  to  de- 
fendants of  plaintiff's  interest  in  tiie  property, 
and  the  court  further  erred  in  taking  this  ftwt 
and  evidence  from  the  jury," 

[2]  The  proposition  of  law  Involved  is 
briefly  whether  the  occupancy  and  possession 
of  plaintiffs  tenant  was  such  as  would  put 
the  defendants  upon  notice  of  plaintifTs 
rights,  or  be  such  constructive  notice  of  those 
rights  as  will  negative  defendants*  claim  of 
good  faith  as  a  bona  fide  pnrdiaser.  This 
particular  point  has  received  the  attention  (tf 
numerous  courts,  and  there  is  a  great  pre- 
ponderance of  authority  in  favor  of  appel- 
lant's  position  upon  the  question,  although 
the  authorities  are  not  uniform  on  the  ques- 
tion. It  Is,  of  course,  to  be  conceded.  In  the 
existing  status  of  this  case,  that,  unless  the 
defendants  were  put  upon  Inquiry  as  to 
plalntifCs  title  and  right  to  possession  by 
the  occupancy  of  the  tenant,  the  defendante 
must  prevail  and  the  Judgment  of  the  trial 
court  be  affirmed. 

One  of  the  best  considered  cases  to  which 
our  attention  is  directed  Is  that  of  Bandall 
et  al.  V.  Llngwali.  43  Or.  388,  78  Paa  1. 
The  Supreme  Court  of  Oregon,  following  the 
rule  as  stated  by  Mr.  Justice  Cole  In  Dickey 
T.  Lyon,  19  Iowa,  544,  held  that: 

**A  person  who  purchases  an  estate  In  the 

posflession  of  another  than  his  vendor  is,  in 
equity,  that  Is,  in  good  faith,  bound  to  inquire 
o£  such  possessor  what  right  he  has  in  the  es- 
tate. If  he  falls  to  make  such  inquiry,  which 
ordinary  good  fiiith  requires  of  nim,  equity 
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chargea  him  with  notice  of  all  &e  focti  that 
Buch  inqairy  would  dlsdoae.** 

[3]  The  Oregon  court  farther  held  that  the 
possession  of  the  tenant  Is  anfflcient  to  put  an 
Intendins  porcbaaer  from  a  third  person  up- 
on Inquiry  as  to  the  landlord's  rights  and  to 
charge  him  with  oonstructive  notice  tbereof 
If  he  foils  to  molce  such  Inqnity. 

We  b^ere  these  condnslons  receire  the 
sanction  of  the  great  wdght  of  Amwlcan 
authority,  and  therefore  adopt  the  rule  con- 
tended for  hj  appellant  The  Oregon  case 
collects  and  considers  numerous  authorities 
which  we  have  considered  but  do  not  cite 
in  support  of  this  opinion.  Other  later  cases 
to  the  same  effect  are  the  following:  Pen- 
rose T.  Cooper,  86  Kan,  597,  121  Pac.  U03 ; 
Wood  T.  Price,  79  N.  J.  Eq.  620,  81  AU.  083, 
88  L.  B.  A  (N.  S.)  772,  Ann.  Ca&  1913A, 
1210:  Bntdy  t.  Sloman.  166  Mich.  423,  120 
N.  W.  796.  See,  also,  Pomen^'s  Eaulty  Juris, 
i  625. 

[4]  An  oc^tlon  to  ttie  roles  stated  should 
be  made  where  tbe  snbsequent  purchaser 
■bows  that  he  pursued  an  inquiry,  with  prop- 
er diligence,  and  failed  to  obtain  the  knowl- 
edge of  the  unrecorded  instrument  or  of  the 
right  of  the  turtles  claiming  under  It.  Pen- 
rose Cooper,  86  Kan.  507,  121  Pac.  1108. 
We  do  not  overlook  the  fact  that  appellee 
contends  that  the  second  proposition  as  to 
construetlTe  notice  by  possession  and  occu- 
pancy of  traant  was  disposed  of  by  the  first 
appeal,  but  we  do  n^  consider  this  to  be 
true.  The  app^ee  here  was  tlie  appellant 
In  the  former  appeal  and  did  not  raise  the 
qnestlmi,  and  tt  was  not  Incumbent  upon 
the  appdlee  In  the  former  case  to  there  raise 
the  pt^nt  now  raised  upon  this  appeal  by 
him. 

As  pointed  out  In  this  opinion,  the  former 
appeal  In.  this  case  tamed  upon  the  zecord 
title  of  the  appellant  on  the  appeal;  he  hav- 
ing prevailed  upon  that  issue  in  the  trial 
oonrt,  bat  suffered  a  reversal  in  the  Supreme 
Court  because  of  a  defeeUve  acknowledg- 
ment. Upon  tb»  retrial  of  the  case  be  re- 
Ued  upon  a  contraitlon  tlut  the  possession  of 
hia  tenant  was  constructive  notice  to  a  sob- 
aequent  purchaser  of  his  rights  in  the  prem- 
ises, and  this  Issue  Is  presented  to  the  appel- 
late court  for  the  fint  time  and  was  not  in- 
TolTed  In  the  first  appeal. 

The  judgment  of  the  district  court  Is  re- 
versed, and  the  canse  remanded;  and  It  Is  so 
<H^ered. 

BOBERTS,  O.  J.,  and  PAUKER,  J.,  ooBcnr. 


8TATE1  V.  CHACON.   (No.  1633.) 

(Snmane  Court  of  New  Miexico.   Nov.  28. 
1014.) 

(Sytlahiu  hy  the  Court.) 
1,  GoiimcFT  (I  66*)— Right  of  Appeal  — 

GanflNAL  COHTEMPT. 

Under  aectioD  47.  c.  67,  Seas.  Laws  1907, 
which  grants  the  right  of  appeal  to  the  Su- 


preme Court  in  criminal  cases  In  Oie  following 

language,  "In  all  cases  of  final  judgment  reD< 
dered  upon  any  indictment,  an  appeal  to  the 
Supreme  Court  shall  be  allowed  if  applied  fpr 
daring  the  term  at  which  inch  judi^ent  is  ren- 
dered/' the  right  of  appeal  la  limited  to  final 
judgments  rendered  upon  an  indictment,  and  no 
right  of  appeal  will  he  from  a  judgment  of  the 
diMrict  conrt  committing  a  person  to  jail  (or 
a  criminal  contempt. 

[Ed.  Note.— For  other  eases,  see  Gontenipt, 
Cent.  Dig.  H  218-215,  22S-2S7;  Dec  Dig..  | 
66.*] 

2.  CouBTs  (S  203*)— RiQBT  OF  Afpeaz^-Con- 

BTITUTIOnAL  FbO VISIONS. 

Section  2,  art.  6,  of  the  state  Constitntion, 
which  provides  that  "the  appeliate  jurisdictioa 
of  the  Supreme  Court  shall  be  coextensive  with 
the  state,  and  shall  extend  to  all  final  judgments 
and  decisions  of  the  district  courts,"  simply  de- 
fined the  appellate  jurisdiction  of  the  Supreme 
Court,  and  does  not  undertake  to  grant  to  a  liti- 
gant a  right  of  appeal  to  that  court. 

gid.  Note.~For  other  cases,  ses  Courts,  Dec. 
.  §  203.*] 

3.  CoDETs  (S  203*) —AppBzxAno  Jmusnio- 

TIOK— SnPKEMB  COUBT. 

Although  the  Constitntion  creates  a  court 
with  general  appellate  jurisdiction  as  to  all 
final  judgments  and  decisiona  of  district  courts, 
such  jurisdictioa  may  only  be  invoiced  pursuant 
to  a  statute  or  constitntional  provision  confer- 
ring the  right  of  appeal  and  preserving  the  psih 
cedare. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dee. 
Dig.  {  208.*] 

Neblett.  District  Judge,  dissenting. 

Appeal  from  District  Court,  San  Miguel 
County;  D.  J.  Leahy,  Judge. 

F.  M.  Chacon  was  adjudged  in  contempt 
of  court,  and  appeals.   Appeal  dismissed. 

Veeder  &  Veeder,  of  Jm  Vegas,  for  appel- 
lant Ira  L.  Grlmahaw,  Aast  Atty.  Gen.,  for 
the  State. 

ROBERTS,  C  J.  The  Judge  of  the  district 
court  of  San  Miguel  county,  some  ttme  prior 
to  June  10,  1918,  became  cognizant  of  an 
article  published  In  La  Tos  del  Pueblo,  a 
newspaper  published  In  San  Miguel  county 
by  appellant  herein,  and  having  a  general 
drcnlation.  The  court's  attention  having 
been  called  to  the  contemptuous  nature  of  the 
article,  S.  B.  Davis,  Jr.,  W.  J.  Lucas,  and  A. 
T.  Rogers,  Jr.,  threemembersof  the  bar,  were 
appointed  and  designated  to  investigate  the 
matter  of  the  publication  and  drculatloa  of 
such  paper  and  article,  and  to  take  such  ae- 
tl(m  thereon  as  In  t^eir  judgment  was  war- 
ranted. 13iereaf  ter,  on  the  1^  day  of  Jonch 
1913,  an  affidavit  by  ttie  three  members  of 
the  bar  so  app(dnted  was  filed  In  the  <dKee 
of  the  clerk  of  said  court;  In  which  it  Was 
charged  that  the  appellant,  at  the  time  of 
the  publl(^tlon  and  circulation  <^  the  article, 
had  the  management  and  control  of  said 
newspaper,  and  that.  In  publishing  the  ar^ 
tide  in  question,  he. was  guilty  of  contempt 
of  said  court.  In  that  the  said  article  was 
intended  to  Influence  the  said  court  in  Its 
decision  of  a  pendli^  cause,  and  tended  to- 
bring  into  disrepute,  and  was- calculated  and 
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Intended  to  bring  Into  disrepate  tbe  district 
court  aforesaid,  and  tbe  Judge  thereof,  and 
to  lessen  the  resi>ect  due  to  the  said  court, 
and  to  Impede  the  administration  of  Jus- 
tice. Upon  the  filing  of  such  affidavit  the 
court  ordered  that  an  attachment  issue  for 
the  arrest  of  appellant,  and  that  he  show 
cause  why  he  should  not  be  punished  as 
for  contempt  of  court  as  charged  In  the  af- 
fidavit filed  by  such  committee.  Upon  Is- 
sue Joined,  a  trial  was  had  before  the  court 
on  the  26th  day  of  June,  1913,  and  the  ap- 
pellant was  adjudged  In  contempt  of  court, 
fined  $50,  and  sentenced  to  30  days*  impri»- 
ounieut  in  the  county  jail  of  said  county. 
From  the  judgment,  appellant  prosecutes  this 
appeal.  The  Attorney  General  has  filed  a 
motion  to  dismiss  the  same,  on  two  grounds, 
stated  as  follows: 

"(1)  7%at  this  court  has  no  appellate  juris- 
diction In  said  caoaei  in  that  there  exists  no 
constitutional  or  statutory  authority  to  enter- 
tain said  cause  In  this  court. 

"(2)  That  this  court  cannot  take  jarisdlctioD 
in  said  cause,  in  that  no  right  of  appeal  exists 
therein,  either  by  Conatitution,  statute,'  or  oth- 
erwise. 

[1]  It  Is  the  contention  of  the  Attorney 
General  that  tbe  Information  filed  by  the 
committee  charged  the  appellant  with  a 
criminal  contempt,  and  this  Is  not  contro- 
verted by  appellant  Without  further  con- 
sideration of  the  nature  of  the  case,  we  will 
treat  It  upon  this  assumption,  which  Is  un- 
doubtedly correct. 

The  provision  for  appeals  In  criminal 
cases  is  found  in  section  47,  c.  67,  S.  L.  1907, 
and  the  right  is  granted  In  the  following 
language: 

"In  all  cases  of  final  judgment  rendered  upon 
any  indictment,  an  appeal  to  tiie  Supreme  Court 
sliall  be  allowed  If  applied  for  during  the  term 
at  which  said  jadgmmt  is  rendered. 

[2]  This  section  Is  a  te-enactment  ver- 
batim of  section  3406.  G.  L.  1897,  which  was 
construed  by  tbe  territorial  Supreme  Gourt 
In  the  case  of  Marlnan  t.  Baker,  12  N.  M. 
451,  78  Paa  581.  In  that  case  the  court 
held  that  an  appeal  would  not  lie  from  a 
Judgment  of  the  district  court  committing  a 
person  to  Jail  for  a  criminal  contempt,  as 
the  statute  only  conferred  a  right  of  appeal 
in  criminal  cases  from  a  final  Jadgment 
"rendered  upon  any  Indictment"  Appellant 
does  not  deny  the  correctness  of  the  holding 
In  that  case,  whlcli  could  not  well  be  done, 
as  it  Is  amply  fortified  by  antiiority  and 
logic,  but  he  contends  that  the  section  of  the 
statute  upon  which  It  was  based  was  amend- 
ed by  section  2,  art  6.  and  section  4,  art 
22,  of  the  state  Gonstltntion.  The  latter 
section  continued  In  force  all  laws  of  the 
territory  In  force  at  the  time  of  the  admis- 
sion at  New  Mexico  as  a  state  which  were 
not  Inconsistent  with  the  Constitution,  and 
made  certain  other  provisions  not  material 
here,  however.  Sectltm  2,  art  6,  reads  as 
follows: 

"The  appellate  jurisdiction  of  the  Supreme 
Court  diall  be  coextensive  with  tiie  stat^  and 


shall  extend  to  all  final  judgments  and  decisions 
of  tbe  district  courts,  and  said  court  sbail  have 
such  appellate  jurisdiction  of  interlocutory  or- 
ders and  decisions  of  the  district  courts  as  mu 
be  conferred  by  law." 

Appellant  argues  that  section  4  of  article 
22  of  the  Constitution  contemplates  that  such 
laws  of  the  state  as  may  be  in  existence  at 
the  time  of  tbe  adoption  of  the  Constitution 
as  are  In  some  particulars  only  in  confilct 
therewith  shall  stand  as  modified  or  cha  ag- 
ed or  amended  by  the  Constitution,  so  as  to 
bring  into  existence  one  harmonious  and  con- 
sistent system  of  laws  upon  tbe  various  sub< 
Jects  provided  for  by  tbe  Constitution  and  the 
state  statutes,  and  that  It  was  not  Intended, 
where  a  part  only  of  any  particular  section 
of  the  statute  was  Inconsistent  with  the  Con- 
stitution, that  thereby  the  whole  section 
should  be  repealed,  but  that  such  part  should 
stand  as  amended,  by  eliminating  the  conflict* 
ing  portion  of  the  section  or  act  in  full  force 
and  as  modified  to  the  extent  of  the  confiict 
Applying  this  argument  to  the  present  case,  It 
is  contended  that  section  2,  art  6,  confers  and 
grants  a  right  of  appeal  to  this  court  from 
all  final  Judgments,  and  therefore  amends 
and  alters  the  provisions  of  section  47,  c.  67, 

5.  iL.  1007,  which  only  granted  a  right  of  ap- 
peal In  criminal  cases  from  a  "final  Judgment 
rendered  upon  any  indictment"  In  support 
of  the  proposlUon  that  the  statute  Is  to  t>e 
considered  as  amended  by  the  Constitution, 
the  following  cases  are  cited:  Cleveland  v. 
Calvert,  54  S.  C.  83,  31  8.  B.  871;  !3tate  v. 
Evans,  47  S.  a  418,  25  S.  B.  219 Butler  v. 
Lewlston,  11  Idaho,  393.  83  Pac.  235 ;  Farm- 
ers' Development  Ca  v.  Bayado  Land  Co.. 
134  Pac.  217,  decided  by  this  court  It 
must  be  apparent  however,  that  this  doctrine 
would  not  apply  to  the  statute  under  consid- 
eration, unless  it  be  true  that  section  2,  art 

6,  of  the  Constitution  confers  upon  litLganta  a 
right  of  appeal  from  all  final  judgments. 

[3]  Appeals  are  creatures  of  statute,  and, 
when  not  guaranteed  by  constitutional  pro* 
visions,  or  specifically  provided  for  by  stat- 
ute, no  power  of  review  is  afllorded  to  a 
litigant  in  a  cause  determined  by  an  inferior 
court  The  Supreme  Gourt  ot  this  state 
has  only  such  Jurisdiction  as  Is  conferred 
by  the  Constitution,  and  the  laws  of  the 
state  not  in  conflict  therewith.  When  the 
framers  of  the  Constitntlou  said,  "The  ap- 
pellate jurLsdlctlon  of  the  Supreme  Court 
shall  be  coextensive  with  tbe  state,  and 
siiall  extend  to  all  final  Judgments  and  de- 
cisions of  the  district  courts,"  were  they 
attempting  to  declare  and  limit  the  Juris- 
diction of  the  court  only,  or  did  they  Intoid, 
after  so  declaring  and  limiting  such  Jiul» 
diction,  to  also  confer  upon  lltlg&nta  an  af- 
firmative ri^t  to  Invoke  such  jurisdiction 
in  all  cases  wbldi  passed  to  final  judgment 
In  the  district  courts  of  the  state?  That  Qie 
former,  only,  was  Intended  is,  we  believe  clear- 
ly manifest.  Th^  were  creating  a  court  of 
both  appellate  and  originftl  jurisdiction.  Sec- 


Digitized  by  Google 


N.ll) 


STATE  T.  CHACON 


X2T 


Uon  2  of  said  article  attempted  to  define  Its 
appellate  jnrfadlctlon,  whltOi  was  declared  to 
be  ooeztensiTe  wlCh  the  state  and  to  extend 
to  all  final  judgments  and  dedslons  ot  the 
district  coorta.  It  was  declared  to  have  ap- 
peUate  Jsrtadlctlon  tfaron^out  the  confines 
of  the  state,  therein  prohibiting  the  L^sla^ 
ture  from  limiting  such  Jurisdiction  to  oer^ 
tain  counties  or  districts,  and  snch  appellate 
Jurisdiction  was  limited  to  "final  jndgmentB 
and  dedaiona,"  with  snch  additional  appel- 
late Jurisdiction  of  interlocutory  orders  as 
the  lii^lslature  might  see  Bt  to  confer  upon 
It.  By  the  next  section  (section  3,  art.  6)  it 
was  giren  original  Jurisdiction  in  quo  war- 
ranto and  mandamus  against  all  state  of&- 
oers,  boards,  and  conunlsslons,  and  other  nam- 
ed powers  were  conferred  upon  It  But  no- 
where is  a  right  granted  to  litigants,  by  ap- 
peal, to  arail  themselves  of  the  Jurisdiction 
thus  conferred  upon  the  court.  No  procedure 
is  provided  by  which  such  jurisdiction  is  to 
be  luToked,  and,  as  the  right  of  appeal  is 
purely  statutory,  it  is  clear  that,  notwlth- 
atanding  the  fact  that  a  court  is  created 
with  appellate  Jurisdiction  over  all  final 
Judgments,  such  Jurisdiction  may  only  be  in- 
voked pursuant  to  a  statute  conferring  the 
right  and  prescribing  the  procedure.  This 
being  true,  the  Legislature  may  grant 
or  withhold  the  right;  It  may  grant  the 
right  In  one  class  of  cases  and  withhold 
It  in  another ;  It  may  confer  the  right  of  ap- 
peal from'  all  Judgments  rendered  upon  in- 
dictments, and  deny  it  to  all  other  Judgments. 
This  being  true,  there  would  be  no  incon- 
sistency between  the  statute  and  the  constl- 
tutiooal  provision,  and  the  doctrine  contend- 
ed for  by  appellant,  U  soond,  would  have  no 
application. 

Our  position  is  fully  supported  by  the  ad- 
judicated cases.  In  the  case  of  State  ex 
rel.  Milwaukee  Medical  College  v.  Chittenden, 
127  Wis.  468,  SOS,  107  N.  W.  500.  613,  the 
court  construed  the  following  oonstitatlimal 
provision: 

"Circoit  courts  ehall  have  •  •  •  appellate 
jurisdiction  from  all  inferior  courts  and  tri- 
bunals, and  a  supervisory  control  over  the  same. 
They  shall  also  have  power  to  iHsne  writs  ot 
habeas  corpus,  mandamns,  injunction,  quo  war- 
ranto, certiorari,  and  all  other  writs  neceaaary 
to  *  *  *  give  them  a  general  control  over 
Inferior  courts  and  jurisdictions.** 

Tbe  cooTt  aaid: 

**l%at,  it  is  argued,  grants  aiipellate  JnrtBdie> 
tion  and,  by  necessary  implication,  the  right  of 
review  as  upon  an  appeal.  Counsel  fail  to  dis- 
tiiigaish  between  appellate  jurisdiction  and  the 
right  of  appeal.  The  former  only  is  granted, 
by  tile  Ccnistitution ;  the  latter  is  a  mere  legis- 
Uitive  creaticm.  The  Legislature  is  supreme  in 
the  matter.  It  may  grant  the  right  of  appeal 
from  some  inferior  courts  and  not  from  others, 
or  bom  courts  only,  or  from  courts  and  tribu- 
nals exercising  quasi  judicial  authority  as  welt; 
or  may  grant  the  right  in  some  cases  and  not  in 
others,  and,  having  granted  it,  take  it  away. 
Without  legblative  action  creating  the  right  in 
any  given  case  In  plain  language,  or  b;  neces- 
sary mplication,  it  would  be  usurpation  for  the 
court,  oa  the  mere  faith  of  Its  constltutloual 
giant  of  appellate  Jurisdiction,  to  entertain  an 


appeal.  The  appellate  power  of  circuit  courts 
most  remain  In  abeyance,  except  Just  in  so  far 
as  it  has  been,  or  shall  be,  giv^  vitality  by  leg- 
islative authority.  Mitchell  v.  Kennedy,  1  Wis. 
511;  Lancaster  v.  Barr,  25  Wis.  560;  Eureka 
S.  H.  Co.  v.  Sloteman,  67  Wis.  118,  30  N.  w! 

i32.'87®K  w'nOT." 

If  the  right  of  appeal  Is  granted  by  the 
language  of  our  Constitution,  It  necessarily 
is  granted  by  the  Wiscomdn  Constitution; 
for  the  provision  there  is  as  broad  as  our 
own,  now  under  consideration. 

In  Michigan,  the  court,  in  the  case  ol  Sul- 
livan V.  Haug,  82  Mich.  548,  46  N.  W.  705, 10 
L.  R.  A.  263,  construing  a  provision  of  the 
Constitution  vesting  In  the  Supreme  Court 
general  superintending  control  over  all  Infe- 
rior courts  with  power  to  issue  original  and 
remedial  writs,  and  providing  that  "In  aU 
other  cases  it  shall  have  appellate  Jnrlsdlc- 
ticai  only,"  said: 

"The  appellate  jarisdiction  in  'all  other  cases' 
Is  as  plaiuly  conferred  by  this  section  as  is  tfas 
appellate  Jurisdiction  of  the  circuit  courts  in 
all  cases  over  inferior  tribunals.'* 

The  court  further  said: 

"When  article  6,  t  8,  of  the  Constitution 
clothed  the  circuit  courts  with  appellate  Juris- 
diction, it  Dsed  that  term  in  Its  anown  s^ifi- 

cation.  It  referred  to  such  cases  as  the  Legis- 
lature should  provide  for  appealing  and  retrial 
in  the  circuit  court  As  there  is  no  writ  of  ap- 
peal, or  process  by  which  the  circuit  court  can 
bring  the  cause  up  from  the  inferior  court  for 
a  retrial,  it  is  evident  that  this  provision  of  the 
Constitution  contemplated  leKisJative  action  in 
order  to  bring  the  cause  within  the  jurisdiction 
of  the  circuit  court  to  retry." 

In  Cady  v.  Manufacturing  Co.,  48  Mich. 

137,  11  N.  W.  841,  Mr.  Justice  Campbell, 

stating  the  law  as  to  the  right  of  appeal 

under  the  Constitution  of  that  state,  said: 

"No  appeal  lies  in  any  case  except  where  giv- 
en by  statute." 

In  the  case  of  Mau  v.  Stoner  et  al.,  14 
Wyo.  183,  83  Pac.  218,  the  Supreme  Court  of 
Wyoming,  in  Interpreting  section  2  of  ar- 
ticle 5  of  the  Constitution  ot  that  state, 
which  provided: 

"The  Supreme  Court  shall  have  general  ap- 
pellate jurisdiction,  coextensive  with  the  state, 
in  both  cfvU  and  criminal  causes,  and  shall  have 
a  general  superintending  control  over  all  in- 
ferior courts,  under  such  rules  and  regulations 
as  may  be  prescribed  by  law" 

— said: 

"Section  2  merely  defines  and  limits  the  ju- 
risdiction of  the  Supreme  Court  without  at- 
tempting to  define  the  manner  of  appeals  or  the 
class  of  cases  In  which  appeals  maiy  be  taken." 

Section  2  of  article  5  of  the  Constitution 
of  South  Dakota  reads  as  follows: 

"The  Supreme  Court,  except  as  ■  otherwise 

firovided  In  this  Constitution,  shall  have  appel- 
ate jurisdiction  only,  which  shall  be  coextensive 
with  the  state,  and  shall  have  a  general  super- 
intending control  over  all  inferior  courts  under 
such  regulations  *  •  *  as  may  Im  prescribed 
by  law.^' 

In  the  case  of  HcGlaln  t.  WlUams,  10 
S.  D.  832.  73  W.  72,  48  U  B.  A.  287.  280, 
the  Supreme  Court  of  that  state  aald: 

"Whether  the  qualifying  clause  *ande7  such 
regulations  and  limitations  as  may  be  prescrib- 
ed by  law'  applies  to  the  first  clause  relating 
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to  appellate  Jnrlsdlctfon,  aa  well  as  to  the  daase 
relating  to  the  general  superintending  control 
of  inferior  courts,  as  contended  by  cotmset  for 
respondent,  we  do  not  deem  it  necessary  to  de- 
side,  for  the  reason  that  that  section  does  not 
attempt  to  define  or  prescrihe  in  what  cases  an 
appeal  may  be  taken  to  the  Supreme  Court. 
The  object  and  purpose  of  the  section  seems  to 
be  to  define  and  limit  the  jurisdiction  of  the  Su- 
preme Court,  and  not  in  any  manner  define  the 
class  of  cases  in  which  an  appeal  might  be 
taken.  The  language  of  the  section,  defining 
and  limiting  the  jurisdiction  of  the  Supreme 
Court,  cannot,  by  any  fair  construction,  be  held 
to  confer  upon  parties  the  right  of  appeal  in 
all  cases  of  which  the  Supreme  Court  has  been 
given  jurisdiction." 

In  the  case  of  Western  American  Co.  t. 
St  Ann  Co.,  22  Wash.  158,  60  Pac.  158,  the 
same  rule  Is  followed.  In  construing  a  sim- 
ilar constitutional  provision. 

In  the  case  of  Clark  v.  Raymond,  26  Mich. 
415,  It  was  held  that,  as  the  statute  made 
no  provision  for  bringing  the  proceeding  Into 
court  for  review,  the  appellate  court  had  no 
jurisdiction,  and  that,  without  further  legis- 
lation, there  was  no  way  by  which  a  review 
could  be  bad  of  such  a  proceeding,  which 
clearly  shows  that  the  court  assumed  that 
necessary  machinery  must  be  provided  in  or^ 
der  to  confer  the  right  of  appeal  upon  a 
suitor. 

In  the  case  at  bar  no  statutory  machinery 
Is  provided.  The  question  would  arise,  were 
this  court  to  say  that  an  appeal  was  per- 
mitted, as  to  the  time  within  which  appel- 
lant could  perfect  his  appeal — whether  with- 
in one  or  five  years.  When  must  he  apply 
tor  the  appeal?  What  steps  must  he  take? 
There  Is  no  authority  to  Invoke  the  pro- 
cedure prescribed  for  other  cases. 

Appellant  relies  upon  the  cases  of  State 
V.  Leftwich,  41  Minn.  42,  42  N.  W.  59S, 
State  V.  Webber,  38  Minn.  397,  37  N.  W.  949, 
Whittem  V.  State,  36  Ind,  190,  and  State  v. 
Dent,  29  Kan.  416,  for  support.  In  the  case 
of  State  V.  Webber,  supra,  the  Minnesota 
court  held  that  a  constitutional  provision 
(section  2,  art.  6)  of  that  state  which  provid- 
ed that  the  Supreme  Court  should  have  "ap- 
pellate jurisdiction  in  all  cases,  both  in  law 
and  equity,"  was  generally  understood  to 
mean  that,  "In  all  Judicial  proceedings,  the 
judgment  which  finally  determines  the  rights 
.of  the  parties  Is  subject  to  review  by  this 
court,  and  we  so  hold,"  but  the  court  fur- 
ther said: 

"The  L^islature  may  prescribe  the  mode  by 
which  a  cause  is  to  be  brought  to  this  court, 
either  by  appeal  or  otherwise,  and  either  direct- 
ly from  the  court  first  determining  it,  or  after 
a  rehearing  before  some  other  court;  but  it 
cannot  deprive  a  party  of  the  right  to  bring 
the  cause  in  some  manner  to  this  court.  If  no 
other  mode  Is  given  by  statute,  this  court  may 
assert  and  exercise  its  appellate  jurisdiction  by 
means  of  the  writ  of  certiorari." 

This  case,  however,  la  contrary  to  the 
weight  of  authority,  and  no  argument  is  ad- 
vanced to  sustain  the  position  of  the  court, 
except  the  genend  underatandlng.  But  It  will 
be  observed  that  the  court  held  that  the  stat- 
ute regulating  appeals  did  not  8K>ly  to  the 


I  case  under  consideration,  and  that  the  party 
desiring  to  invoke  the  jurisdiction  of  the 
court  could  only  do  so  by  certiorari.  In  that 
state  it  will  be  noted  that  they  have  a  very 
broad  statute  (sectloa  4823,  Gen.  St.  1894), 
which  was  in  force  at  the  Ume  t^*9  decision 
was  rendered,  giving  to  the  Snpreme  Court 
power  to  issue  the  writ  of  certiorari  "where 
necessary  to  the  furtherance  of  Justice  and 
the  execution  of  the  Ikws,"  so  that  this  case 
and  the  can  of  State  t.  Leftwich,  anpra,  could 
hardly  be  considered  as  directly  In  point 

The  Indiana  case  cited  held  that  Uiete  was 
a  right  of  appeal  in  that  state,  In  cases  of 
criminal  contempt,  under  the  provisions  at  a 
statute  which  gave  the  right  "from  all  final 
judgments  In  criminal  cases,"  and  clearly 
this  case  has  no  application  here,  where  our 
statute  contains  no  such  provision.  The  same 
Is  true  of  the  Kansas  cas^  where  the  statute 
gave  the  defoidant  the  rij^t  to  aiqpeal  In  a 
criminal  cas^  "as  a  matter  of  right,  from 
any  judgment  against  him." 

For  the  reasons  stated,  we  are  eomp^ed  to 
hold  .that  tiiere  Is  no  right  of  appeal  from  the 
Judgment  In  criminal  contempt,  and  that  the 
motion  by  the  Attorney  General  to  dismiss  the 
appeal  was  well  taken,  aud  must  be  sustain- 
ed; and  It  Is  so  ordered. 

PARKER,  J.,  concurSL 

NEBLETT,  District  Judge  (dissenting).  I 
must  dissent  from  the  conclusion  Teacbed  in 
tbis  case,  for  the  reason  that,  In  my  opinion, 
the  limitation  of  the  appellate  jurisdiction  of 
this  court  in  criminal  cases  fixed  by  the  ter- 
ritorial Legislature  in  section  47  of  chapter 
57  of  the  Laws  of  1907,  through  the  use  of 
the  words  "upon  any  indictment,"  Is  wholly 
inconsistent  with  the  provision  of  the  state 
Constitution  which  provides,  "The  appellate 
Jurisdiction  of  the  Supreme  Court  •  *  • 
shall  extend  to  all  final  judgments  and  deci- 
sions of  the  district  courts"  (article  6,  f  2), 
and  such  words  of  limitation  must  therefore 
be  treated  as  nullified. 

Prior  to  the  adoption  of  the  Constitution, 
the  Legislature  had  provided  for  appellate 
procedure  from  the  district  courts  to  the  Su- 
preme Court  in  "ci^Il  and  criminal  cases." 
Chapter  67,  Laws  1007.  The  procedure  In 
criminal  casts  was  clearly  set  forth;  only 
appeals  in  criminal  cases  were  limited  to  cas- 
es of  final  Judgment  of  the  district  courts 
"rendered  upon  any  indictment"  If  the 
words  "rendered  upon  any  Indictment"  be 
eliminated  from  section  47  of  chapter  67, 
Laws  3907,  the  time  within  which  any  ap* 
peal  In  any  criminal  case  could  be  perfected, 
as  well  as  the  manner  of  perfecting  such  ap> 
peal,  is  clearly  prescribed.  It  la  clear  to  my 
mind  that  the  tamers  of  the  Constitution 
were  well  aware  of  the  words  of  limitation, 
and  It  was  ttaeltr  purpose  In  employing  the 
phrase  "shall  extend  to  all  final  judgments 
and  decisions  Of  the  district  couTta"  to  or- 
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pieasly  zcswal  any  woida  of  Umltatioii  ot  the 
itatate  upon  the  right  of  appeal  In  aimlnal 
cases.  If  It  he  necessary  for  leglslatiTe  ac- 
tion before  an  appeal  In  a  criminal  case  of 
amtempt  could  lie.  It  would  only  devolve  up- 
on the  Legislature  to  expressly  repeal  the 
words  "upon  any  Indictment,"  In  section  47, 
e.  57,  Laws  of  1907,  and  then  the  right  of  ap- 
peal In  mA  a  criminal  action  would  clearly 
attaclL 

Prior  to  the  adoptim  of  the  ConstltutloD 
the  right  of  appeal  In  dvll  actions  extended 
to  any  person  aggrieved  by  any  final  iuig- 
meDt  or  decision  of  any  district  court,  and  in 
criminal  cases  It  extended  only  to  final  Judg- 
ments upon  any  indictment  The  Constltu- 
tloD expressly  extends  the  appellate  jurisdic- 
tion in  criminal  cases  to  all  final  judgments 
and  decisions  of  the  district  courts.  Should 
the  Legislature  enact  a  law  limiting  the  right 
of  appeal  from  the  final  judgments  and  deci- 
sions of  the  district  courts  in  civil  cases  to  a 
certain  class  only,  would  not  such  enactment 
i<e  clearly  unconstitutional  and  therefore 
void?  If  this  be  so,  then  is  It  not  equally 
true  that  any  statute  existing  at  the  time  of 
the  adoption  of  the  Constitution  UmltlDg  the 
appellate  Jurisdiction  of  the  Supreme  Court 
in  criminal  cases  only  to  final  judgments  ren- 
dered upon  any  Indictment  equally  inconsist- 
ent with  the  Constitution,  and  likewise  void? 

I  caimot  agree  that  the  provision  of  the 
Visconsin  Constitution  cited  in  the  majority 
opinion  Is  as  broad  as  our  own.  Neither  do 
I  so  consider  the  articles  cited  from  the  Con- 
stitutions of  the  states  of  Wyoming  and 
BoDth  Dakota. 

VAN  KIKK  T.  BUTLER.   (No.  1627.) 
(Saprenie  Court  of  New  Mexico.   Dec  12, 1914.) 

(Bi/llabua  hy  the  Court.) 

1.  MaSIKS  Ann  SXBVAHT  <H  101,  102*)— iNJ0- 
BT  TO  SEBTAK^SAn  PUCB  TO  WOBK— Du- 
TT  OF  MAOTEB. 

It  is  the  duty  of  the  master  to  exercise  rea- 
•nnable  care  and  skill  to  the  end  that  the  place 
where  he  requires  his  servant  to  perform  labur 
thai]  be  as  reasonably  safe  as  is  compatible  with 
its  nature  and  surroundings. 

[Ed.  Note.— For  other  cases,  see  Master  And 
Servant,  Cent  Dig.  K  VAo,  171.  174,  178-184. 
iifi;  Dee.  Dig.  H  101. 102.*]. 

i.  Uasxcb  Atrn  Sbkvaht  (f  125*)— Ihjubt  to 
Sebvant— Dbfects— NOTIOB. 
The  master  is  chargeable  with  knowledge  of 
defn:ta  in  material  or  appliances,  even  though 
n  ch  defects  he  latent,  or  not  plainly  and  clear- 
Ir  obaervable  if  by  the  exerdse  of  reasonable 
«re  the  master  could  have  discovered  the  same. 

(Ed.  Note.-~For  other  casefl,  see  Master  and 
P'-rvant,  Cent.  Dig.  18  243-251;  Dee.  Dig.  S 
12.-.*] 

3.  Mactbb  ano  Sebvant  (8§  20S,  226*)— In- 
JI  BT  TO  SbBVANT— AsStniFTIOH  OT  BiSK— 
ExTBAOBOinABT  BlSK. 

The  sM-vant  aanmes  all  the  ordinary  risk 
of  the  serrice  and  all  of  the  extraordinary  risks— 
i-  e.,  those  due  to  the  master's  negligence — of 


which  he  knows  and  tk»  dangws  of  which  be 
appreciates. 
[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Cent.  Dig.  H  538-Q43,  659-867;  Dec. 
Dig.  SI  203,  226.*] 

'Additiotml  Sylldbua  &ir  Editorial  Staff.) 
4.  Masteb  and  Servant  (|  203*)— iHjUBiBa 

TO  SeUVANT— ASSUUPTXON  OF  BlSK- "EXTBA- 
OBDiNART  Risk." 

An  "extraordinary  risk"  is  not  one  which  Is 
uncommon  or  unusual,  in  the  soise  that  it  Is 

rare,  but  is  one  that  arises  out  of  unusual  con- 
ditions, not  resulting  in  the  ordinary  cuurne  of 
business,  as  by  reason  of  the  master's  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  CenL  IMg.  fiC  53^-543;  Dec  Dig.  I 
203.* 

For  other  deflnlUons,  see  Words  and  Phrasea, 
Second  Seriea,  Extraordinary  Risk.] 

Error  to  District  Conrt,  Bernalillo  Coun- 
ty;  H.  F.  Baynolds,  Judge. 

Actim  by  Herbert  Van  Kirk  against  E.  G. 
Butler.  Judgment  for  defmdant,  and  plain- 
tiff brings  error.  Reversed  and  remanded 
for  new  trlaL 

The  complaint,  In  this  case,  sets  up  a  claim 
for  damages  sustained  by  plaintiff  when  a 
portion  of  the  defendant's  building,  upon 
which  plaintiff  was  worldng,  fell,  causing  the 
injuries  complained  of. 

The  cause  of  action  is  predicated  upon  the 
alleged  negligence  of  the  defendant,  and  the 
facts  upon  which  this  Is  based  are  set  out 
in  the  complaint.  In  the  following  language: 

"That  the  said  fall  of  the  building  and  tbex:on- 
sequent  injuries  to  this  plaintiS  were  caused 
and  produced  by  the  carelessness  and  negligence 
of  the  defendant  in  failing  to  supply  a  safe 
place  where  this  plaintiff  was  to  work,  in  that 
the  support  of  timber  which  broke  and  precipitat- 
ed the  brick,  timber,  etc.,  upon  this  plaiotiu  was 
insufficient  to  stand  the  weight  put  upon  the 
same  and  proiier  timtwr  to  support  tne  roof 
and  materials  placed  above  the  same." 

The  answer  admitted  tliat  the  plaintiff  was 
working  upon  the  building  as  an  employ^ 
of  the  defendant,  and  alleged  that  the  plain- 
tiff well  knew  the  condition  of  the  timbers, 
which  broke  as  a  result  of  carelessness  and 
n^Iect  of  plaintiff,  who  bad  failed  to  con- 
struct and  place  the  supports  of  the  roof  In 
a  workmanlike  manner,  as  directed  to  do  by 
defendant's  foreman  in  charge  of  that  por* 
tion  of  the  construction  of  the  building.  The 
plaintiff  made  a  general  denial  of  these  al- 
legations, and  the  cause  came  on  for  trial, 
upon  the  issues  so  Joined.  After  counsel 
for  plaintiff  liad  made  his  opening  statement 
of  the  facts  which  he  intended  to  prove,  de- 
fendant's  counsel  moved  for  a  directed  ver^ 
diet  upon  the  statement  of  counsel  for  plain- 
tiff, upon  the  ground  that  the  facte  offered 
to  be  shown  demonstrated  that  an  accident 
had  occurred  in  the  construction  of  a  build- 
ing for  which  the  defendant  was  not  respon- 
sible, the  risk  being  an  assumed  one,  and 
that  no  fact  of  the  opening  statement  would 
warrant  a  Judgment  in  favor  of  the  plain- 
tiff.  Ruling  upon  this  motion  was  withheld. 
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and  after  the  Introduction  of  some  testimoDy. 
on  behalf  of  plaintlCT,  connsel  for  defendant 
made  further  objection  upon  the  gronnd 
that  the  complaint  did  not  state  a  cause  of 
action,  in  that  it  stated  no  facts  to  show  any 
negligence  upon  the  part  of  the  defendant. 
As  a  result  of  the  argument  upon  this  objec- 
tion, counsel  for  plaintiff  offered  to  restate 
into  the  record  the  facts  as  he  expected  to 
prove  them,  which,  with  the  consent  of  the 
trial  court,  he  proceeded  to  do  In  the  follow- 
ing language: 

"The  plaintiff  exp«cta  to  show  in  support  of 
the  action  which  be  has  set  np  aobBtantially 
the  following  facts: 

"That  the  defendant,  Mr.  Butler,  was  the 
owner  of  a  lot  in  the  city  of  Albuquerque,  upon 
which  be  designed  to  erect  a  building  tor  an 
automobile  garage;  that  he  procured  from  an 
architect  plans  and  specifications  for  the  erec- 
tion of  this  building,  but  did  not  employ  the  ar- 
chitect to  Buperintcnd  or  supervise  the  construc- 
tion, instead  assuming  that  duty  himself  In 
person ;  that  in  pursuance  of  that  erection  he 
employed  Mr.  Dye,  foreman,  whose  duty  it  was 
to  employ  and  discbarge  bis  carpenters  and 
other  laborers  necessary  in  the  erection  of  the 
building,  and  Mr.  Dye,  under  that  authority 
from  the  defendant,  did  employ  this  plaintiff 
as  sn  ordinary  carpenter  to  work  in  the  erection 
of  this  building,  to  do  the  particular  things  that 
were  assigned  to  him  to  do,  in  accordance  with 
his  business  as  a  carpenter;  that  the  plans  and 
Bpeoiiications  of  the  architect  provided  for  a 
building  75  feet  in  width  and  about  142  (tet  in 
length,  to  be  used  as  an  automobile  garage,  and 
a  portion  of  the  interior  work — there  were  to  be 
trusses  running  crosswaye  over  this  75  feet,  and 
50  feet  of  these  trusses  were  to  be  self-support- 
ingf  being  supported  in  the  remainder  by  iron 
standards,  or  posts,  located  25  feet  from  the 
wes£  wall  of  the  building;  this  50-foot  stretch 
of  trusses  that  were  self-supporting,  was  to  be 
sustained  by  iron  truss  rods,  which  passed 
through  the  wooden  trusses  at  the  posts  and  at 
the  opposite  wall,  running  down  and  being 
drawn  tight  with  a  screw,  and  supporting  the 
wood  truss  at  intervals  by  bridges  running  from 
the  bottom  of  the  truss  to  this  rod  and  acting  as 
supports.  This  cross-truss— these  croes-trusses 
were  all  to  be  supported  in  this  manner,  except 
the  last  one  at  the  rear,  and  as  the  plan  of  the 
building  provided  for  an  entrance  at  the  rear 
left-band  corner,  in  order  to  omit  the  posts  un- 
der that  crosspiece  which  was  to  be  located  25 
feet  from  the  wall,  and  provide  a  free  passage- 
way for  the  automobile^  where  the  posts  stood, 
a  support  was  designed  under  the  last  wooden 
truss  or  stringer,  of  another  minor  truss  running 
lengthwise  of  the  buildlnf;  in  the  line  of  the 
iron  supports,  one  end  resting  upon  the  iron  sup- 
ports under  the  truss,  the  second  from  the  rear 
wall,  and  the  other  end  being  imbedded  in  the 
rear  wall  itself.  This  was  designed  to  pass  un- 
der the  first  cross-truss,  supporting  it  at  the 
same  place  that  the  iron  su[iport  would  have 
stood  bud  it  been  placed.  This  cross-truss  tak- 
ing the  place  of  the  iron  support;  was  designed 
in  its  turn  to  be  strengthened  and  supported  by  a 
lilcc  truss  rod,  fastened  into  each  end  of  the 
wooden  truss,  running  down  in  truss  form  and 
separating  the  wooden  truss  itself  by  bridges 
at  intervals. 

"1  present  a  small  diagram  showing  more 
definitely  the  araugcment  designed  for  this 
buildin?,  the  outline  representing  the  walls  of 
the  building  itself,  the  last  truss  from  which 
the  iroii  strand  was  omitted  being  marked  a,a, 
the  point  at  which  the  iron  standard  was  omitted 
marked  d,  and  ttie  wooden  truss  supportint;  it 
marked  b,b.  The  rod  designed  to  strengthen 
and  bald  it  is  marked  e,e,e,  and  the  bridge- 
woA  numing  from  this  rod  to  th*  rapports. 
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marked  fJJ;  the  dotted  Una  being  the  idace 
of  the  omitted  iron  sunwrt  We  expect  to 
show  that  the  defendant  proceeded  with  the 
work  of  erecting  this  building  himself,  person- 
ally superintending  the  work,  and  under  him 
the  foreman,  being  constantly  upon  the  work 
directing  it  and  superintending  It,  and  that  his 
foreman,  who  was  under  him.  In  entire  charge 
of  the  work,  and  with  the  right  to  hire  and  dis- 
charge men,  directed  the  men  in  making  these 
crosH-trussea  to  make  tJiem  support  on  sticks 
or  pieces  of  2x6  timber  until  tbey  were  com- 
pleted and  -ready  for  the  iron  rods,  the  cross- 
trusses  being  made  in  place  and  the  iron  rods 
to  be  put  in  later,  ia  the  meantime  tbe  timbers 
supported  by  the  sticks;  that  in  like  manner 
the  foreman  directed  the  wooden  truss  h,h  on 
the  diagram,  to  be  bnilt  of  boards  nailed  togeth- 
er, composing,  when  so  nailed,  a  stick  of  timber 
approximately  10  inches  square^  and  directed 
the  carpenters  to  place  under  this  stick  of  tim- 
ber at  the  pomt  marked  c,d,  being  tbe  point  di- 
rectly under  which  it  supported  cross-trusses, 
one  of  those  stick  supports,  which  was  to  take 
temporarily  the  place  of  the  rods  thereafter  to 
be  added  to  the  stick  to  support  it,  and  some  of 
the  carpenters  so  employed,  the  exact  one  we 
will  be  unable  to  show,  placed  the  support  at 
c,d  under  tbe  stick  b,b. 

"We  will  show  that  as  designed,  and  had  the 
rods  been  put  into  this  timber  as  soon  as  it  was 
erected,  it  was  amply  strong  ttuougb  and  would 
have  sustained  fully  all  the  weight  that  was 
designed  to  and  had  been  placed  upon  It  at  the 
time  that  it  fell.  We  will  further  show  that  all 
tbese  upper  trusses  were  in  place,  as  I  have 
stated,  including  the  cross-truss  supporting  the 
truss  0,0;  that  tbe  plaintiff,  together  with  the 
foreman  and  some  other  men,  proceeded  to  put 
in  these  iron  trusses,  commencing  first  at  the 
trusses  o,a  and  proceeded  from  that  one  in  the 
rear,  the  large  cross-trusses  successively  towards 
the  front  of  the  building :  that  in  tbe  meantime, 
by  the  direction  of  the  defendant,  the  work  of 
putting  on  the  roof  on  top  of  these  trusses  pro- 
ceeded without  Interruption,  and  without  wait- 
ing to  complete  the  works  of  j)utting  in  the  iron 
trusses ;  that  when  the  plaintiff  and  tbe  foreman 
had  finished  putting  the  iron  rod  trusses  on  the 
wooden  trusses  that  run  through  the  bnilding, 
and  started  back  to  pot  tbe  truss  on  the  cross- 
piece  b,J>,  they  were— that  the  foreman  and  the 
plaintiff  were  called  away  and  directed  to  stop 
that  woi^  by  the  defendant  himself,  and  directed 
to  instead  complete  some  work  in  the  front  of 
the  building— putting  up  the  large  heavy  sted 
girder  over  the  door  in  order  that  the  work 
of  construction  should  not  be  impeded;  that 
the  work  of  placing  this  heavy  iron  girder  in 
the  form  oocnpied  some  daysi  two  approximately 
as  I  now  recollect,  and  in  the  meantime  the 
work  of  putting  up  tbe  roof  and  pih'ng  addi- 
tional weight  upon  the  weak  spot  in  the  rear, 
continued  by  direction  of  the  defendant  una- 
bated, and  among  other  things  that  the  defend- 
ant caused  to  be  unloaded  at  the  rear  point  di- 
rectly over  Uie  place  where  this  stick  support 
sustained  tbe  iron  rods  heavy  green  lumber, 
adding  additional  weight  upon  that  point  to 
that  which  the  building  itself  carried.  We  will 
show  that  this  stick  support  was  insufficient  In 
itself  to  sustain  the  weight  placed  upon  it  by 
the  roof,  and  that  after  the  plaintiff  and  the 
foreman  bad  finished  putting  the  steel  girder  in 
the  front,  which  work  they  had  been  doing  by 
direction  of  the  defendant  himself,  they  started 
back  to  continue  the  work  and  put  these  iron 
rods  under  the  support  b,h,  and  after  they  had 
put  in  a  few  pieces  of  the  scaffolding  designed 
for  the  workman  to  stand  upon,  and  to  work 
upon.  In  putting  in  this  iron  truss  the  stick 
c,d  broke  and  gave  way,  allowing  the  cross- 
piece  b,b  and  tbe  stringer  0,0  resting  upon  it 
m  turn  to  break,  and  these,  turning  over  the 
various  crosspieces  tbat  ran  through  the  bnild- 
ing from  front  to  rear,  m  that  the  weight  wontii 
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come  apou  iheir  aide  Instead  of  upon  the  point 
of  tbe  support  b;  the  trusses,  one  after  another 
they  broke  and  fell  nntil  the  entire  top  of  tbe 
baildinff  had  been  precipitated  into  the  basement, 
(Iraning  with  it  some  of  tbe  briclcwork  of  the 
wall  and  a  portion  of  tbe  w^ls  themselves,  anb- 
Btantially  collapsing  the  entire  building,  with 
the  ezceptioD  of  the  lower  part  of  the  brick- 
work npon  the  walls;  that  the  plaintiff  in  the 
process  of  this  fall  was  oorered  with  brkks  and 
dtfbria  that  came  from  above,  and  in  that  man- 
ner Toceived  the  injuries  for  which  we  ^^inR 
this  suit  Uia  injuries  consist  of  a  broken  arm, 
bruises,  and  other  physical  injuries.  Now  upon 
that  statement  we  upect  to  recorer  In  thia 
caae." 

After  the  foregoing  statement  ot  the  case 
tbe  court  inttmatlng  that  It  was  his  condn: 
aton  that  the  complaint,  even  including  the 
statement  as  made,  did  not  state  facts  snf- 
fidrat  to  constitute  a  cause  of  actum,  where- 
upon leave  was  asked  by  counsel  for  plain- 
tiff to  amend  the  complaint  so  as  to  state 
spedflcally  the  grounds  or  particulars  of  n^ 
ligence  contained  In  tbe  opening  statonent 
The  complaint  was  thereupon  treated  as 
•mended  to  Include  the  facts  set  out  in  the 
opening  statement  an  a  verdict  directed  in 
fovor  of  tbe  defendant  upon  the  ground  that 
plaintiff  had  no  right  ttf  action. 

Harron  &  Wood,  of  Albuquerque,  for  plain- 
tiff in  error.  A.  B.  MoMilleo,  of  Albuquer- 
que, for  defendant  in  error. 

HANNA,  J.  (after  stating  the  facts  as 
aboTe).  As  Indicated  by  tbe  statement  of 
the  facts,  the  one  proposition  before  this 
court  for  consideration  Is  whether  the  com- 
plaint; as  enlarged  or  am«ided  by  the  open- 
ing statement  of  counsel  for  plaintiff,  states 
a  cause  of  action. 

Counsel  for  appellee,  In  an  able  Inrlef,  takes 
issue  with  appellant's  poE^Uon  that  tfie  court 
ordered  the  complaint  to  be  deemed  amend- 
ed to  include  the  facts  of  the  opening  state- 
ment, and  contends  that  an  objection  was  in- 
terposed to  such  course  of  procedure.  Coun- 
sel did  object,  and  stated  as  his  reason  there- 
for that  he  desired  to  meet  the  complaint 
when  amended,  and  could  not  proceed  fur- 
ther at  the  time  because  he  desired  to  be 
prepared  to  meet  whatever  allegations  should 
be  made.  After  some  discussion  between 
oonnsel  and  the  court.  It  would  appear  that 
counsel  for  appellee,  in  effect,  withdrew  bis 
objectlcn,  and.  subsequently,  upon  request 
again  made  by  counsel  for  appellant  leave 
to  amend  was  granted  by  tbe  court,  to  which 
no  objection  was  Interposed  by  ai^llee.  It 
la  flierefore  neoeaaary  to  treat  the  complaint 
as  amended,  by  the  opening  statement  of 
facta,  as  was  done  In  tbe  district  court ;  any 
other  course  would  be  unfair  to  appellant  as 
presenting  an  Issue  different  flrom  that  up- 
on which  the  case  was  decided  in  the  court 
below. 

[1,t]  We,  thentfore,  turn  to  tiie  main  guee- 
tliHi  for  consldffl'atiMi,  L  e^  the  existence  of 
tbe  relation  at  master  and  servant  being  con- 
cededt  Is  there  a  breach  of  duly  aet  out  In 


tbe  comidalnt  and  statement  of  facta,  result- 
ing from  tbe  negligence  of  the  defendant  and 
not  growing  out  of  a  risk  assumed  by  tbe 
servant  in  the  course  of  his  employment,  or, 
in  short,  has  a  cause  of  action  been  stated? 

The  appellant  stands  upon  the  general  rule 
that  it  Is  the  duty  of  the  master  to  exercise 
reasonable  care  and  skill  to  the  end  that  tbe 
place  where  be  requires  his  servant  to  per- 
form labor  shall  be  as  reasonably  safe  as  is 
compatible  with  Its  nature  and  surroundings. 
4  Thompson,  Neg,  S  3873.  Appellee,  while 
not  questioning  this  general  rule,  and  aside 
from  his  attack  upon  the  sufficiency  of  the 
pleading,  contends  that  a  servant,  engaging 
for  the  performance  of  spedfled  services, 
takee  upon  himself  tbe  ordinary  risks  Inci- 
dent thereto,  and  that  the  general  rule  re- 
quiring a  master  to  provide  reasonably  safe 
places  and  structures  for  his  servants  to 
work  upon  does  not  Impose  upon  him  the 
duty  toward  them  of  keeping  a  building 
which  they  are  employed  In  erecting  in  a 
safe  condition  at  every  moment  of  the  work, 
ao  far  as  Its  safety  depends  upon  tbe  due  per- 
formance of  that  work  by  them  and  their 
fellows. 

It  has  been  held  that  the  doctrine  of  rea- 
sonably safe  place  does  not  apply  to  the  con- 
struction of  buildings  or  other  situations 
where  the  character  of  the  place  is  constant- 
ly changing,  with  the  same  force  as  it  doea 
to  the  completed  structure  or  other  perma- 
nent and  fixed  place.  Lewinn  v.  Murphy,  63 
Wash.  356,  115  Pac.  740,  Ann.  Oas.  1912D, 
433.  Other  cases  could  be  cited  to  the  same 
effect,  but  it  is  well  setUed,  as  stated  by 
Labatt's  Master  and  Servant,  |  924,  that 
where  the  Instrumentality  which  caused  the 
injury  was  still  Incomplete  at  the  time  of  tfie 
accident,  and  the  injured  servant  was  en- 
gaged in  the  work  of  bringing  It  to  comple- 
tion, the  question  whether  the  master  was 
in  the  exercise  of  due  care  is  determined 
with  reference  to  a  lower  standard  than  that 
which  Is  applied  in  the  case  of  Instrumental- 
ities which  have  been  put  Into  a  finished  con- 
dition and  are  la'  r^lar  use  in  the  normal 
course  of  business.  As  stated  by  tl»  same 
author,  .In  the  same  section.  In  many  cases 
the  rule  requiring  the  master  to  exercise  or- 
dinary care  to  provide  a  reasonably  safe 
place  to  work  for  his  servant  is  held  not  to 
apply  to  cases  in  which  the  woric  In  which 
the  servants  are  engaged  Is  of  such  nature 
that  the  conditions  of  -  the  place  are  coa- 
stantiy  changing.  This  text  Is  supported  by 
the  case  of  Davis  v.  Trade  Dollar  Cons.  Mln. 
Co.,  54  G.  C.  A.  636,  117  Fed.  122,  among 
others,  whidi  case  Is  dted  by  appellee  In  bis 
brief,  In  support  of  his  contention  upon  the 
prtqposltion  that  plalntUTs  complaint  doea 
not  state  facta  sufficient  to  constitcdw  a  eauaa 
of  actkm  against  the  defendant 

[S]  Tta  consldezaUon  of  tbe  last  principle 
stated,  without  reoogniidnc  any  gnallflcatlon 
thefet^  would  seem  to  be  conclualve  upon 
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tbe  question  b«tore  ns  Cor  detenuliiatloiL 
Like  so  many  otlier  rales,  hofrerer,  the  prin- 
ciple is  not  without  its  qnaliflcatifm.  The  the- 
ory of  law  opon  which  the  principle  is  based 
is  that;  as  to  the  class  of  risks  refmed  to, 
the  risk  is  assumed  by  the  servant  upon 
the  principle  that  It  is  an  ordinary  and  nat- 
ural incident  of  the  work  to  be  dwe.  Leb- 
att's  Master  and  Serrant,  i  1177.  There- 
fore we  take  it  to  be  a  true  statement  of  the 
law  that  if  tbe  facts  of  the  case  shouU  dis- 
close that  the  risk  is  not  of  an  ordinary  kind, 
even  though  arlsli^  in  the  course  of  the  con- 
struction of  the  building,  but  was  of  an  ex- 
traordinary character,  the  rale  as  to  a8sumi>- 
tion  of  risk  by  tbe  servant  should  not  apply. 
And  In  this  connection  we  find  Labat^s  Mas- 
ter and  Servant,  at  section  1178,  discussing 
the  principle  in  the  followlug  language : 

"A  servant  is  prima  facie  not  chargeable  witfa 
an  assomptioii  of  extraordinary  risks — risks, 
that  is  to  say,  which  may  be  obviated  by  reason- 
able care  on  the  master's  part." 

This,  like  every  other  element  of  the  sub- 
ject under  consideration,  seems  to  be  subject 
to  still  further  qualification,  and  we  find  the 
same  author,  In  section  1179,  declaring  the 
principle  that  extraordinary  risks  are  deem- 
ed to  have  been  assumed  by  the  servant  if  the 
risk  was  known  to  and  comprehended  by 
blm. 

A  countless  number  of  cases  might  be  cit- 
ed by  us  in  support  of  these  sevejal  legal 
principles  enunciated.  We  have  examined 
numerous  authorities,  and  find  that  most  of 
the  cases  have  arisen  in  connection  with  ac- 
cidents resulting  from  Improper  methods  of 
carrying  on  the  business,  or  from  negligence 
In  respect  to  the  use  and  management  of  in- 
strumentalities or  materials. 

[4]  An  extraordinary  risk,  in  the  sense 
in  which  we  use  this  term.  Is  not  one  which 
ia  uncommon  or  unusual  In  the  sense  that  It 
Is  rare,  but  Is  one  that  arises  out  of  the 
nnnsual  conditions,  not  resulting  in  the 
ordinary  course  of  the  busines.s,  as  by  rea- 
son of  the  muster's  negligence.  The  reason 
why  the  doctrine  of  the  servant's  nonassump- 
tion  of  extraordinary  risk  has  arisen,  as  an 
exception  to  the  common-law  rule  of  assumed 
risk,  or  accepted  risk,  as  it  Is  designated  by 
some  authors,  may  be  said  to  rest  primnrlly 
upon  the  consideration  that  as  the  master  has 
control  of  the  conditions  which  aCFect  the 
servant's  safety,  he  is  the  party  who  ought 
In  fairness,  to  be  held  responsible  if  tliosc 
conditions  are  not  Buch  as  a  prudent  man 
would  maintain  under  the  circumstances.  It 
is  also  said  that  extraordinary  risks  ere  not 
assumed  because  they  are  not  the  natural 
and  ordinary  iucldents  of  the  servant's  work. 
Labatt's  Master  and  Servant,  |  1181.  We, 
therefore,  find  that  there  are  two  classes  of 
risks  referred  to,  namely,  ordinary  and  ex- 
traordinary risks,  and  Labatfs  Master  and 
Servant,  %  ll&Ga,  summarizes  tbe  rule  as 
to  the  aasumption  of  risk  in  tbe  following 
language: 


"The  servant  assumes  all  the  ordinary  risks  of 

the  aervice  and  all  of  the  extraordinary  risks — 
i.  e.,  those  due  to  the  master's  negligence — of 
which  he  Icnows  and  the  dangers  of  wtiich  fae 
appreciates." 

This  is  a  compreheuEdve  statement  of  the 
rule  which  thus  qualified  the  general  rule 
tliat  it  is  the  duty  of  tbe  master  to  provide 
a  reasonably  safe  place  for  the  servant  to 
work. 

Appellant  by  his  statement  of  the  case  has 
sought  to  show  that  the  condition  out  of 
which  this  Injury  grew  was  not  an  ordinary 
risk,  but  that  the  master  personally  in  chaise 
of  the  work,  through  his  foreman,  directed 
that  the  cross-truss,  which  subsequently 
gave  way,  should  be  temporarily  supported 
"on  sticks  or  pieces  of  2x6  timber  until  they 
were  completed  and  ready  for  the  iron  rods"; 
that  before  the  iron  rods  were  Installed,  the 
work  of  putting  on  the  roof  proceeded,  under 
direction  of  the  defendant;  that  when  the 
plaintiff  and  foreman  were  abont  to  put  in 
the  Iron  rods,  or  truss,  to  support  the  cross- 
piece  (that  gave  way)  they  were  called  away 
from  this  work  and  directed,  by  the  defend- 
ant himself,  to  complete  some  work  in  the 
front  of  the  building,- which  work  occupied 
two  days.  In  the  meantime,  under  direction 
of  the  master,  additional  weight  had  been 
piled  upon  "the  weak  spot  in  the  rear,"  and 
when  the  plaintiff  returned  to  continue  the 
work  of  reinforcing  the  truss,  temporarily 
supported  as  aforesaid,  and  while  erecting 
a  scaffolding  to  stand  upon  for  the  purpose, 
the  supporting  timber,  or  "stick"  broke,  al- 
lowln^j  the  tLusis  in  turn  to  break,  and  re- 
sulting in  the  collapse  of  the  bnllding  and 
the  Injury  of  the  plaintiff.  Thus  appellant 
has  endeavored  to  make  out  a  case  of  neg- 
ligence on  the  part  of  the  master,  who  was 
defendant  In  the  court  below. 

It  may  be  urged  that  the  master  could 
not  have  foreseen  the  result  that  followed 
from  his  departure  from  the  plans  of  con- 
struction, which  was  but  a  temporary  condi- 
tion, and  that  the  defect  in  the  construction. 
In  this  particular,  was  equally  apparent  to 
master  and  servant,  and  therefore  assumed 
by  the  servant.  As  heretofore  stated,  each 
case  is  dependent  upon  its  facts,  and  we  have 
fouud  It  difficult  to  find  analogous  cases,  al- 
though the  following  have  some  points  in 
common  with  the  present  case,  and,  we  be- 
lieve, support  the  conclusion  that  the  master 
Is  chargeable  with  knowledge  of  defects  In 
material  or  appliances,  even  though  such  de- 
fects t>e  latent,  or  not  plainly  and  clearly  ot>- 
servable,  if  the  exercise  of  reasonable 
care  the  master  could  have  discovered  same: 
Twomey  v.  Swift,  163  Maes.  273,  39  N.  B. 
lOlS;  Flynn  v.  Unlim  Bridge  Co.,  42  Mo. 
App.  631;  Johnson  v.  First  Nat.  Bank  of 
Ashland,  79  Wla  414,  48  N.  W.  712,  24  Am. 
St  Bep.  722;  Nat  Ret  Oa  t.  WUlis,  143 
Fed.  107,  74  G.  G.  A.  301. 

The  last  case  cited  is  one  where  a  scaffold 
broke  and  may  be  considered  as  similar  tn 
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point  of  logic  to  the  case  under  consldera- 
doQ.  The  scaffold  proved  of  Insufficient 
strength,  as  did  the  truss  wblch  gave  way 
under  the  load  pat  upon  it  The  truse  was 
designed  by  the  plans  to  be  reinforced  by 
iron  rods,  but  the  master  delayed  the  work 
of  so  doing  and.  It  Is  said,  directed  the  con- 
tinuance of  wort  upon  the  roof,  which  re- 
sulted iu  piling  up  of  weight  upon  the  tTuas, 
temporarily  supported,  until  it  gave  way. 

On  the  other  hand,  could  the  master  by 
the  exercise  of  reasonable  diligence  have 
discovered  the  defect?  It  Is  apparent  from 
the  facts  alleged  that  he  knew  that  the 
trusses  were  to  be  reinforced  by  iron  rods  or 
trusees,  and  that  he  stopped  this  work  of  re- 
inforcing at  the  point  where  the  trouble  aft- 
erwards developed  and  at  the  same  time  per- 
mitted and  dlrecied  the  continuance  of  work 
which  resulted  In  the  extra  weight  over  the 
Dnrelnforced  truss.  This  would  not  seem 
to  be  a  case  of  defective  material,  as  was 
the  case  lu  the  scaffold  referred  to,  but  rath- 
er a  deliberate  course  of  procedure,  out  of 
the  ordinary  and  In  violation  of  phins  for  the 
building  with  every  reason  to  anticipate 
Bome  such  result  as  occurred.  Tliis  would 
at  least  amount  to  carelessness  and  negli- 
gence, and  constitute  a  violation  of  the  gen- 
eral duty  to  provide  a  safe  place  for  the 
servant  to  work  in. 

It  1b  our  conclusion  that  the  state  of  facts 
here  presented  for  our  consideration  did  not 
constitute  an  ordinary  risk,  but  rather  an 
extraordinary  one,  resulting  from  the  negll- 
gence  of  the  owner  and  master,  and,  as  the 
case  is  now  presented  to  us,  It  does  not  ap- 
pear that  the  servant  knew  of  the  condition, 
and  therefore  assumed  the  risk,  for  which 
rea<!on  we  necessarily  conclude  that  the  trial 
court  was  In  error  iu  directing  a  verdict  for 
the  defendant,  the  Judgment,  of  the  district 
court  being,  therefore,  reversed,  and  the 
cause  remanded  for  a  new  trial;  and  It  la  so 
ordered, 

ROBEBTS,  C.  J-,  and  PAREBB,  J.,  con- 
car. 


HASBBOnCE  et  al.  v.  CABB. 
(No.  1732.) 

(Supreme  Court  of  New  Mexico.    Dec.  7, 
1914.) 

(Byllabtu  Ttv  the  Court.) 
I  Pbihcipal  and   Subety  (S  147*)— Coit- 

TBACT  iNDEHMIFTina  BUILDIKO  CONTBAO- 

tor's  Subetim— Liabzutt  ov  Indbhnitobs 

— Creoitobs  of  Contractor. 

A  sarety  company,  bavlog  executed  a  bond 
for  the  benefit  of  Buboontractors,  laborers,  and 
aiaterialmen,  received  a  contract  of  indemnity 
from  the  principal  contractor  and  one  Carr, 
providing  that  they  would  at  al!  times  indemni- 
h  and  save  the  sarety  harmless  from  and 
isalnst  every  ddm.  demand,  judgment,  etc., 
and  diat  they  woald  place  the  surety  in  fundi 
to  meet  every  claim,  demand,  judgment,  etc., 
aniDst  It  by  reason  of  such  suretyship  and  be- 
fore it  iboald  be  required  to  pay  therennder. 


SeJd,  that  the  contract  was  one  of  indemnity 
solely,  and,  in  a  suit  aaainst  Carr  for  the  ben- 
efit of  the  creditors  of  Anson,  no  recovery  could 
be  had,  where  it  appeared  from  the  complaint 
and  answer  that  the  surety  company  was  in- 
solvent; that  it  had  no  assets;  that  it  liad 
paid  no  part  of  such  Judgments,  and  could 
not  be  required  to  pay,  by  reason  of  its  Insol- 
vency. 

[Ed.  Note. — For  other  cases,  eee  Principal 
and  Surety,  Cent.  Dig.  SS  402-^12;  Dec,  IHg. 
9  147.*] 

2.  Pbincipai,  and  Subett  (J  147*)— Eights 
or  Cbeditobs— Indemnity— So  bboqatioh. 

Where  the  security  ia  eiven  by  a  stranger 
and  is  merely  personal  to  the  surety,  and  can- 
not be  construed  as  a  pledge  for  the  security 
of  the  debt,  -If  the  surety  is  discharged  from 
liability  the  creditor  cannot  afterwards  take 
anything  by  subrogation  to  his  rights.  If,  on 
the  other  hand,  the  security  is  a  pledge  for  the 
payment  of  the  debt  as  well  as  a  personal  in- 
demnity for  the  surety,  the  discharge  of  the 
surety  will  not  deprive  the  creditor  <^  a  claim 
on  the  security  for  the  payment  of  the  debt. 

[Ed.  Note.— For  other  cases,  see  Prindpal 
and^Surety,  Cent.  Dig.  i§  4X30-02;  Dec  Dig. 

3.  iNDEMNrrr  (8  11*)— Conteact  Indemnift- 
iNO  SuBETT  Company- Bight  to  Enfobcx 
Indemnity. 

Where  a  stranger  undertakes  to  indemnify 
a  surety,  and  the  surety  thereafter  becomes 
bankrupt  so  that  it  cannot  pay  any  of  its 
suretyship  obligations  and  is  diasolved  and  its 
corporate  capacity  and  right  to  do  business 
terminated,  the  legal  representative  of  such 
sarety  cannot  enforce  the  indemnity,  because 
such  surety  lost  nothing,  and  was  not  Bamaged, 
and  cannot  be  damnified. 

[Bd.  Note.— For  other  casea,  see  Indemnity, 
Cent  Dig.  if  21-25;  Dec.  Dig.  f  11.*] 

4.  Indemnity  ({  1*)— "Indemnitor'— "Indem- 
nify." 

Ad  "Indemnitor"  is  a  person  who  Indemni- 
fies, and  to  "indemnify"  Is  to  "save  harmless; 
to  secure  against  loss,  damage,  or  penalty;  to 
make  good  to;  to  reimburse;   to  compensate," 

[Ed.  Note,— For  other  cases,  see  lademnitj. 
Cent.  Dig,  §  i;  Dec,  Dig,  S  1.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Indemni^.] 

Appeal  from  District  Goart,  BranaUUo 
County;  H.  F.  Baynolds,  Jndge.- 

Action  by  Frank  Hasbrouck,  Superintend- 
ent of  Insurance  of  the  State  of  New  York, 
as  successor  in  office  of  William  T.  Enunett, 
for  the  use  and  benefit  of  James  B.  Clow  and 
others,  against  Clark  M.  Carr.  From  Judg- 
m^t  for  plalntiffB,  defendant  appeals.  Re- 
versed and  remanded,  with  dlrectioiis  to 
dismiss. 

Andrew  W.  Anson  was  a  contractor  re- 
siding In  the  city  of  Albuquerque,  and  enter- 
ed into  a  contract  with  the  United  States 
government  for  the  erection  of  the  Albuquer- 
que post  office,  and,  in  order  to  qualify  as 
such  contractor,  made  application  to  the  Em- 
pire State  Surety  Company  to  furnish  bond 
to  secure  the  faithful  performance  of  his  con- 
tract. The  first  application  was  made  on 
March  10,  1008,  and  the  second  one  on  De- 
cember 10,  lOOS.  The  applications  are  In 
substantially  the  same  form,  and  it  will  be 
necessary  to  consider  but  one  of  them.  In 
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pursuance  of  such  appllcatloiia,  the  Empire 
State  Surety  Company  executed  bonds,  with 
Andrew  W.  Anson  as  principal,  to  tbe  United 
States  of  America.  The  applications  referred 
to  described  Andrew  W.  Anson  as  applicant, 
Sarah  Anson  as  wife^  and  Clark  M.  Garr  as 
Indonnltor.  Clark  M.  Carr,  tbe  appellant, 
was  not  the  contractoT  and  was  not  interest- 
ed directly  or  indirectly  in  Anson's  contract, 
and  was  not  a  party  to  tbe  bonds  giren  by 
Anson  and  tbe  Empire  State  Surety  Gomirany 
to  the  United  States  government  The  par- 
ties for  whose  braieflt  this  suit  was  brought 
became  creditors  of  Anson  on  account  of 
labor  and  materials  furnished  In  the  erection 
of  the  post  otBce  building.  Anson  became 
unable  to  pay  these  creditors,  and  thereafter, 
in  a  suit  Instituted  in  the  United  States  court 
against  Andrew  W.  Anson  and  the  Empire 
State  Surety  Company,  Judgment  was  recov- 
ered against  them  for  the  respective  amounts 
claimed  by  the  several  creditors.  The  ap- 
pellant, Clark  M.  Carr,  was  not  a  party  to 
that  suit,  and  was  not  a  debtor  to  the  credi- 
tors of  Anson  or  in  any  way  responsible  to 
them,  unless  the  application  to  the  Empire 
State  Surety  Company  which  he  signed  as  in- 
demnitor made  him  responsible.  The  Judg- 
ments recovered  against  Andrew  W.  Anson 
and  the  Empire  State  Surety  Company  have 
never  been  paid.  The  Empire  State  Surety 
Company  never  paid  any  of  the  Judgments 
against  It  by  Anson's  creditors  and  is  wholly 
insolvent  and  unable  to  pay  Its  debts  or  any 
«  part  thereof,  and  has  been  dissolved  and  its 
corporate  capacity  and  right  to  do  business 
as  a  corporation  terminated,  and  the  superin- 
tendent of  Insurance  of  the  state  of  New 
York  was  directed  to  take  possession  of  its 
assets  and  liquidate  its  business.  William  T. 
Emmett,  at  the  time  of  the  commencement 
of  this  action,  was  superintendent  of  Insur- 
ance of  the  state  of  New  York,  and  Frank 
Hasbrouck  Is  his  successor  and  was  duly  sub- 
stituted as  such  In  this  cause.  It  is  alleged, 
among  other  things,  In  the  complaint,  that  the 
payment  by  the  Empire  State  Surety  Com- 
pany of  the  several  Judgments  rendered 
against  It  and  the  said  Auson  became  Impos- 
sible by  reason  of  the  Insolvency  of  the  said 
Empire  State  Surety  Company.  Appellant 
filed  a  demurrer  to  the  complaint,  which  was 
overruled  by  the  court,  whereupon  he  filed  an 
answer,  setting  up  the  fact  that  the  Empire 
State  Surety  Company  was  insolvent,  and 
unable  to  pay  its  debts  or  any  part  thereof, 
and  that  it  had  been  dissolved  and  Its  cor- 
porate capacity  and  right  to  do  business  as  a 
corporation  terminated;  that  It  had  not  and 
cannot  pay  said  Judgments  or  any  part  there- 
of; and  that  It  had  not  and  could  not  suffer 
any  loss,  etc.,  by  reason  of  said  Judgments. 
And  likewise  It  was  alleged  that  the  Insur- 
ance commissioner  had  not  paid  such  Judg- 
ments, and  ttiat  such  officer  bad  no  funds 
with  which  he  could  pay  such  Judgments; 
consequently  the  indemnitee  waa  not  and 


could  not  be  damnified.  Other  aUegationa 
were  contabied  tn  the  answer,  which,  how- 
ever, need  not  be  set  forth.  After  answer  ap- 
pellee moved  for  Judgment  up<m  the  plead- 
ings, which  motion  wbb  sustained  by  the 
court,  and  Judgment  was  entered  in  fovor  of 
Frank  Hasbrouck,  superintendent,  etc.,  for 
the  use  and  benefit  of  the  creditors  named 
in  the  complaint,  and  for  the  respective 
amounts  due  each  of  such  creditors,  against 
appellant  From  such  Judgment,  this  ap- 
peal Is  prosecuted. 

Alonzo  B.  McMlllen,  of  Albuquerque,  for 
appellant  Neill  B.  Field,  of  Albuauerque,  for 
appellees. 

BOBERTS,  G.  J.  (after  stating  the  facts 
as  above).  [1]  The  bond  or  contract  to  en- 
force which  this  suit  was  filed  is  a  combin- 
ed application  for  a  contract  Iwnd  and  an 
indemnity  agreement  usually,  it  Is  evident, 
only  intended  to  be  signed  by  the  applicant 
for  such  bond.  It  is  designated,  on  the  face 
of  the  paper,  "Application  for  a  contract 
bond."  This  is  followed  by  a  blank  space 
for  the  place  and  date  of  execution,  and  18 
questions  to  be  answered  by  tbe  applicant 
for  the  bond.  None  of  these  questions  have 
any  relation  whatever  to  any  other  signer 
of  the  bond,  save  the  applicant  These  ques- 
tions are  Immediately  followed  the  tol- 
lowlng  printed  paragraph: 

"Should  the  Empire  State  Surety  Company, 
hereinafter  called  the  surety,  encute  or  pro- 
cure tbe  execution  of  the  bond  hereinbefore 
applied  for,  the  undendgDed,  hereinafter  called 
the  indemnitor,  do  in  consideration  therettf, 
Jointly  and  severally  undertake  and  agree." 

This  is  followed  hy  13  numbered  para- 
graphs, setting  forth  the  agreements  of  the 
indemnitor,  and  so  designating  him,  prac- 
tically oU  of  which  cmly  refer  to  the  aj^pM- 
cant  The  fourth  par^aph,  upon  which 
appellanfe  llabiU^  rests,  if  at  aU*  reads  as 
follows: 

"That  the  indemnitor  will  perform  all  the 
conditions  of  said  bond  on  tbe  part  of  the  in- 
demnitor to  be  performed,  and  he  will  at  all 
times  indemnify  and  save  the  surety  harmless 
from  and  against  every  claim,  demand,  liability, 
cost,  charge,  expense,  suit,  order,  judgment  and 
adjudication  whatsoever,  and  will  place  the 
surety  in  funds  to  meet  every  claim,  demand, 
liability,  cost,  charge,  expense,  suit  order,  judg^ 
ment  or  adjudication  against  it  by  reason  of 
such  suretyship  and  before  It  1^11  be  required 
to  pay  thereunder." 

The  bond  was  signed  by  Anson,  the  con- 
tractor, his  wife,  and  Clark  M.  Carr,  the  ap- 
pellant 

[2]  Appellant  contends  that  paragraph 
4  of  the  indemnity  agreement  quoted  supra, 
has  no  relation  whatever  to  him,  but  refers 
solely  to  Auson,  the  contractor.  But  In  view 
of  the  fact  that  the  undertaking  was  a  Joint 
and  several  one,  it  might  reasonably  be  held 
that  the  undertakings  and  promises  contain- 
ed In  such  paragraph  were  Joint  and  sever- 
al, and  applied  to  and  bound  all  the  a^ers 
of  tbe  ccmtract   Assuming  that  Carr  waa 
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bound  by  tbe  ptorlslomB  of  said  patagrai>h; 
we  will  pass  to  a  coiisldwatton  of  bis  Ua- 
billty  to  the  use  plaintiffs  In  this  case.  This 
liability  depends  upon  whether  the  agree- 
ment signed  by  him  was  Intfoided  solely  for 
tbe  indemnification  of  the  Empire  State 
Snrety  Company,  and  was  personal  to  It,  or 
whether  It  was  an  agreement,  by  Carr,  to 
pay  the  debts  contracted  by  Anson,  the  pay- 
ment of  whidi  was  secured  by  the  bond 
rigned  by  the  Empire  State  Surety  Ck»mpa- 
ny.  The  rale  Is  well  stated  In  Brandt,  Sure- 
tjBtdD  and  Qnaranty  &d  Ed.)  |  882,  as  fol- 
lows: 

"Where  the  security  Is  merely  personal  to 
the  surety,  and  cannot  be  construed  as  a  pledge 
for  the  eecority  of  tbe  debt,  if  the  surety  is 
discharged  from  liability  the  creditor  cannot 
afterwards  take  anything  by  subrogation  to  his 
rights.  The  obyiouB  reason  for  Uiis  rule  is 
that  the  surety  beiug  discharged  cannot  be  dam- 
niBed,  and  tbe  creditor  claiming  only  through 
the  surety,  and  ocGupying  his  place,  can  have 
DO  greater  tights  than  he.  It,  on  the  other 
band,  the  security  is  a  pledge  for  the  payment 
of  the  debts  as  well  as  a  personal  indemnity 
for  the  sorety,  the  discbarge  of  the  surety  will 
not  deprive  the  creditor  of  a  claim  on  the  se- 
curity for  the  payment  of  the  debt." 

It  will  be  noted  that  Carr  did  not  under^ 
take  to  pay  tbe  claims,  Judgments,  etc,  but 
only  to  place  the  Empire  State  Surety  Com- 
pany In  funds  to  meet  such  claims  and 
judgments,  before  It  should  be  required  to 
pay  the  same.  Was  this  covenant  Intended 
only  for  the  protection  of  the  surety,  or  was 
It  a  direct  nndertaklng  on  tbe  part  of  Carr 
to  pay  the  creditors?  ObTiously  this  provi- 
ei<Hi  was  inserted  to  secure  the  Empire  State 
Surety  Company  against  loss  by  reason  of 
its  suretyship  for  Anson.  This  is  more  man- 
ifest when  we  consider  the  situation  of  tbe 
parties  to  the  contract  at  the  time  tbe  agree- 
ment was  entered  Into,  and  examine  the 
entire  contract,  Anson  had  been  awarded 
the  contract  for  constructing  certain  exten- 
sions and  additions  to  tbe  Albuquerque  post 
office.  Uis  answers  to  the  questions  contain- 
ed in  the  application  showed  that  he  was 
solTent  The  Binpire  State  Surety  Com- 
pany was  also  solvent  and  authorized  to 
transact  business  in  New  Mexico.  Tbe  in- 
solvency of  neither  Anson  nor  the  Empire 
State  Surety  Company  was  contemplated. 
The  company,  as  is  usually  tbe  case,  was  de- 
sirous of  protecting  Itself  against  loss  by 
Tcason  of  such  suretyship.  It  knew  that  An- 
son might  default  in  some  of  the  conditions 
of  the  bond,  in  which  event  it  would  be  call- 
ed upon  to  respond,  under  the,  bond  which  ; 
it  proposed  to  execute  for  him  In  damages. 
In  order  to  protect  Itself  against  such  liabil- 
ity. It  requited  Carr  to  Join  in  tbe  Indemnity 
agreement  with  Anson,  before  it  would  exe- 
cute the  bond.  Tbe  only  object  which  the 
company  had  in  view  was  its  protection 
against  the  payment  of  judgments  which 
might  be  obtained  against  it  by  reason  of 
its  suretyship  for  Anson,  and  costs,  chai^ces, 
and  ezpeosGs  which  it  might  Incur.  To  bet- 


ter Insure  fhla  protection,  the  claoBa  was  in- 
serted requiring  the  indemnitors  to  place  * 
It  in  funds  to  meet  every  such  ctolm,  Jadg^ 
mentt  ete.,  by  reason  of  Its  suretyship  "and 
before  it  shall  be  required  to  pay  thereun- 
der." This  clause  was  evidently  not  inserted 
for  the  benefit  of  the  creditors  and  claimants 
under  the  surety  bond,  but  s<^l7  for  the 
Indemnltlcatton  of  the  surety.  It  did  not  re- 
quire the  surety  company  to  apply  this  mon- 
ey, 80  paid  by  the  indemnitors,  to  the  liqui- 
dation of  sue*  claims  and  judgments.  There 
Is  no  promise  on  the  part  ot  Carr  that  he 
will,  in  discharge  of  his  obligation,  pay  any 
money  to  the  creditors  of  Anson,  who  might 
be  able  to  resort  to  the  surety  bond.  He 
simply  agreed  that  he  would  place  the  sure- 
tj  company  in  funds,  to  pay  any  claim,  judg- 
ment, etc.,  before  it  should  be  required  to 
pay  the  sam&  Both  tbe  complaint  and  an- 
swer In  this  case  show  conclusively  that 
tbe  Empire  State  Surety  Company  is  InstA* 
vent;  that  It  has  not  paid  the  judgments, 
for  which  a  recovery  Is  sought  in  this  case ;  - 
that  It  has  no  assets  whatever,  and  cannot 
pay  any  part  of  sncfa  Judgments;  that  it  has 
been  dissolved  and  has  ceased  to  exercise 
any  coiirarate  functions.  In  oth«:  words, 
tbe  pleadings  show  that  it  cannot  be  requir- 
ed to  pay  the  whole  or  any  part  of  any  such 
Judgments.  This  being  trne^  no  recovery 
can  be  had  In  this  case. 

By  paragra];^!  4  Carr  undertakes  to  place 
the  company  In  funds  to  meet  every  "claim, 
demand,  liability,  cost,  charge,  expense,  suit, 
order.  Judgment  and  adjudication  whatso- 
ever," and  "before  It  shall  he  required  to 
pay  thereunder."  Supper,  for  illustration, 
that  the  Empire  State  Surety  Company  was 
Insolvent;  that  A,  a  creditor  of  Anson, 
should  file  a  claim  with  tbe  surety  comimny 
that  Anson  was  insolvent;  that  the  surety 
company  should  file  suit  against  Carr,  to 
compel  him  to  place  the  surety  company  in 
funds  to  pay  such  claim.  Would  It  not  be  a 
complete  defense  for  Carr,  if  he  should  al- 
lege and  prove  that  there  was  no  liability  on 
the  part  of  the  company?  Most  assuredly 
and,  If  this  be  true,  has  be  not  pleaded  a 
complete  defense  In  this  case,  when  he  shows 
that  the  company,  by  reason  of  its  insolven- 
cy, cannot  be  required  to  pay  any  money  on 
the  judgments  In  question? 

In  the  case  of  MacArthur  Bros.  Co.  v. 
Kerr,  155  App.  Div.  G90,  140  N.  T.  Supp. 
527,  tbe  court  was  called  upon  to  construe 
the  provisions  of  an  indemnity  agi-eement, 
very  similar  to  that  now  under  con.sIdera- 
tlon.   In  that  case  the  provision  was: 

"That  said  Mary  Grage  shall  and  will  at  all 
times  Indemnify  and  keep  indemnified  and  save 
harmless  tbe  said  company  from  and  against 
all  loss,  damage,  cost,  charges,  counsel  fees  and 
expense  whatsoever  which  said  company  shall 
or  mav  for  any  cause,  at  any  time  sustain  or 
incur  by  reason  or  In  consequence  of  said  com- 

fiany  having  executed  or  agreed  to  execute  said 
ostrnment;  and  do  further  covenant  and  agree 
to  pay  to  said  company  or  its  represestaaves 
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all  damages  for  which  Bald  company  or  its  rep- 
*  resentatives  shall  become  responsible  upoD  the 
said  bond  or  undertaking  before  said  company 
or  its  repreBentatlves  shall  be  compelled  to 
pay  the  same,  any  sum  so  paid,  however,  to 
be  applied  to  the  payment  of  such  damages." 

The  conrt  said: 

"If  this  agreement  is  simply  one  of  indem- 
nity, then  the  nonsuit  was  right,  as  there  is 
no  proof  in  the  record  that  the  surety  company 
has  suffered  any  loss  vhatever,  and  it  affirma- 
tively appears  that  there  now  remains  no  fur- 
ther liability  against  it  upon  this  judgment. 
If,  on  the  other  hand,  the  agreement  goes  fur- 
ther and  is  an  absolute  promise  to  pay,  de- 
pendent only  upon  the  arising  of  the  liability 
against  ^e  snrety  company  by  the  rendition  of 
the  judgment,  such  an  agreement  is  valid  and 
enforceable.  See  Maloney  v.  Nelson,  144  N. 
Y.  182,  39  N.  B.  82.  The  determination  of  the 
question  depends  uiwn  the  meaning  given  to 
the  wording  of  the  last  phrase  of  the  above 
gueetion.  It  is  to  be  noted  that  the  obligation 
to  pay  is  by  the  express  wording  limited  to 
payment  precedine;  the  time  when  the  surety 
company  is  compelled  to  i>ay.  Up  to  this  time 
the  surety  company  has  not  been  compelled 
to  pay  anything,  and  so  far  as  appears  from  the 
record  has  not  paid  a  dollar.  It  is  further  to 
be  noted  that  all  that  is  paid  to  the  surety 
company  is  to  be  devoted  to  the  payment  of  the 
damages,  which  the  surety  company  was  ob- 
ligated to  pay.  This  further  evidences  to  me 
that  the  real  purpose  of  the  olause  was  to 
compel  the  indemnitor,  Mary  Grage,  to  fur- 
nish to  the  surety  company  in  advance  the  nec- 
essary funds  with  which  to  liquidate  such 
damages  as  it  might  be  compelled  to  pay  under 
its  bond.  If  I  am  right  in  this  construction, 
then  the  contract  was  purely  one  of  indemnity, 
and,  until  such  time  as  loss  occurred  to  the 
surety  company,  there  were  no  damages  arising 
under  the  Grage  agreement." 

[3]  Wliere  a  stranger  undertakes  to  In- 
demnify a  surety,  such  undertaking  does 
not  create  a  trust  in  favor  of  creditors,  nor 
can  they  be  subrogated  to  the  surety's  rights, 
and,  likewise,  where  a  stranger  undertakes 
to  indemnify  a  surety,  and  the  surety  there- 
after becomes  liankrupt  so  that  It  cannot  pay 
any  of  its  suretyship  obligations  and  Is  dis- 
solved and  its  corporate  capacity  and  right 
to  do  business  terminated,  the  legal  repre- 
sentative of  such  surety  cannot  enforce  the 
Indemnity,  because  snch  surety  lost  nothing 
and  was  not  damaged,  and  cannot  be  damni- 
fied by  sucb  Judgment  Hampton  v.  Phipps, 
108  r.  S.  200,  2  Snp.  Ct  022,  27  L.  ICd.  719; 
Seward  v.  Huntington,  94  N.  Y.  104;  Tay- 
lor T.  Farmers'  Bank,  87  Ky.  39S,  9  S.  W. 
241;  Lefigett  t.  McClelland.  39  Ohio  St 
625;  Macklln  et  al.  t.  Northern  Unnk  of 
Ky.,  83  Ky.  314;  Stearns  on  Surety-ship,  § 
272. 

[4]  That  this  was  simply  a  contract  of  In- 
demnity is  made  more  evident  by  the  desig- 
nation of  the  parties.  Throughout  the  con- 
tract Anson,  his  wife,  and  Corr  are  referred 
to  as  indemnitors.  Webster's  International 
Dictionary  defines  "indemnitox"  as  "a  person 
who  Indemnifies."  The  same  authority  de- 
fines the  rerb  "indemnify"  as  follows:  "(1) 
To  save  harmless,  to  secure  against  loss, 
damage  or  penalty.  (2)  To  make  good  to, 
to  reimburse,  to  compensate."   And  the  same 


antfaorlty  deflnn  *iiidtti)nlteer  as  '*k  peratm 
who  receives  or  la  to  recelTe  Indenudty." 
It  is  therefore  clear,  under  tbeaa  d^nitlons, 
Uiat  the  Indemnity  was  to  protect  the  surety ; 
that  is  to  say,  the  debtor,  and  not  the  credit 
tors,  of  An8<m.  Oonseqnoitly,  unless  there 
Is  some  express  language  In  the  agre^ent 
signed  by  Carr  as  indenmltor,  by  whidi  he 
binds  himself  to  pay  the  creditors  of  Anson, 
we  may  reasonably  suppose  that  the  word 
"Indemnitor"  as  descriptive  of  Garr  was 
used  In  its  natural  sense,  ajid  that  his  un- 
dertaking was  (mly  ttfc  the  ben^t  oC  the 
party  with  whom  the  contract  was  made. 

Appellee  quotes,  in  his  brl^,  a  statute  of 
the  United  States  (Act  Feb.  24,  1905,  33 
Stat  c.  7781  p.  811  [U.  8.  Comp.  St  1913, 
S  6923])  wbldh  gives  to  creditors  of  a  con- 
tractor, entering  Into  a  formal  contract  with 
the  United  States  for  the  constructiou  of  pub- 
lic buildings,  etc.,  a  right  to  resort  to  the 
bond  given  the  United  States  by  the  contrac- 
tor, to  recover  for  materials  furnished  and 
work  done  on  such  building,  etc.,  and  argues 
that  this  statute  applies  to  the  Indemnity 
agreement  eirecuted  by  Carr  to  the  surety 
company.  As  we  view  It  this  statute  has  no 
relation  whatever  to  this  case.  This  Is  not 
a  suit  on  the  bond  referred  to  in  the  statute, 
and  it  la  not  pointed  out  In  what  particular, 
if  any,  It  conld  affect  Carr. 

For  the  reasons  stated,  the  Judgment  of 
the  district  court  will  be  reversed,  and  the 
cause  remanded,  with  Instructions  to  dis- 
miss the  complaint  and  it  la  ao  ordered. 

HANNA  and  PARKER,  JJ.,  concur. 


HUNT  V.  GRAGG  et  al.   (No.  1600.) 

(Supreme  Court  of  New  Miexico.   Nov.  28, 
1914.) 

{8yUabu$      the  Court.) 

1.  Chattel  Mobtoaoes  (5  154*)— Rene WAi. 
— -PuBcnASEBS  IN  Good  FArra. 

The  words  "in  good  faith,"  in  section  2362, 
Comp.  Laws  1897,  construed  to  apply  to  pui^ 
chasers  of  mortgaged  chattels. 

[Ed.  Note.— For  other-cases,  see  Chattel  Mort 
gages.  Cent  Dig.  S§  263.  2C9 ;  Dec.  Dig.  {  154.*] 

2.  CnATTBL  Mobtoaoes  (8  154*)— RenewaIt- 
"GooD  Faith"— "Without  Notice." 

The  words  "good  faith,"  used  in  this  sefr 
tion,  are  synonymous  with  "without  notice." 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort> 
gages,  Cent.  Dig.  g§  203.  269 ;  Dec  Dig.  1 154.* 

For  other  deSnitions,  see  Words  and  Phrases, 
Second  Series,  Without  Notice ;  also  First  and 
Second  Scries,  Good  Faith.] 

3.  CnATTEL  Mortgages  (g  155*)— Fahum 
to  Refile— Valid  ITT  Aoaimbt  SnBSEQUKiiT 

PURCHABEB— NOTICB. 

Th^  omission  to  reQle  a  copy  of  a  chattel 
mortgage  as  provided  by  section  2302,  Comp. 
Laws  1S07,  does  not  affect  its  validity  as  against 
a  suhspqiient  purchaser  with  actual  notice  of 
the  existence  of  such  mortgage  and  that  it  is 
uiisntiefiod. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  89  264.  270;  Dec.  Dig.  8  155.*] 
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(Additional  fiyllabux  hv  E^toritU  Staf.) 

4.  Sales  (|  234*)— Rights  or  Pabths— "Pm- 
CHAflEB  IN  Good  Faitie." 

A  pnxchaser  in  good  faith  !■  one  who  boys 
honeatly,  for  a  TaloaEle  conaideratioDi  and  wiih- 
out  notice. 

[Ed.  Note.— For  other  caeeo,  see  Sales,  Cent. 
Dig.  SI  640.  857-677,  679,  680;  Dec.  Dig.  S 
234.* 

For  other  definitioDB,  aee  Words  and  Fhrasea, 
First  and  Second  Series,  Good  Faith.] 

Appeal  from  District  Ck>aTt,  Quay  Goanty ; 
T.  D.  Leib,  Judge. 

Replevin  by  Charles  L.  Hunt  against  Oscar 
O.  Gragg^  special  master,  and  another. 
From  Judgment  tor  plalntUC*  defendants  ap- 
peal. Berersed,  with  directions  to  enter 
Jndlgmait  for  defendants. 

AUdradge  &  Saxon,  of  Tccumcari,  for  ap- 
pellants. Reed  Holloman,  of  Santa  F6,  for 
appellee. 

NEBLETT,  District  Judge.  This  is  an 
action  in  replevin.  The  case  was  tried  below 
ni>on  the  following  stipulation  of  facts: 

"It  is  agreed  by  and  between  the  parties  to 
this  action  that  the  facts  therein  are  as  fol- 
lows, to  wit:  That  heretofore  the  defendant  Lu- 
cinda  Jordan  bad  a  chattel  mortgage  upon  the 
property  described  in  the  plaintiff's  complaiQt ; 
that  suit  was  bronght  by  said  Lncinda  Jordan 
acainst  the  maker  of  said  chattel  mortgage,  to 
whTs.  B.  Whittaker,  and  Mra.  J.  B.  Whittak- 
er ;  that  judgment  was  obtained  by  said  Lucin- 
da  Jordan  against  the  said  J.  B.  Whittaker 
and  his  wife  tbreclosing  said  chattel  mortgage; 
that  afterwards  Oscar  O.  Gragg  was  appointed 
special  master  to  sell  said  property  under  order 
of  the  court ;  that  Charles  I*  Hunt,  the  plain- 
tiff in  this  pause,  was  not  a  party  to  that  ac- 
tion; that  Oscar  O.  Gragg  took  possession  of 
said  property  as  snch  special  master,  having 
order  of  the  court  to  take  possession  of  said 
property,  and  to  sell  the  property  and  satisfy 
the  judgment ;  that  at  the  time  said  Oscar  0. 
Gragg  took  possession  of  said  property  said 
property  was  in  the  possession  of,  and  noder 
the  control  of.  said  Charles  L.  Bunt;  that  all 
of  said  property  that  was  taken  by  said  Osc^ 
O.  Gragg  was  in  the  possession  of,  and  under 
the  control  of.  Charles  L.  Hunt;  that  on  the 
18tb  dar  of  March.  A.  D.  1912,  J.  B.  Whit* 
taker  sold  to  said  Charles  L.  Hunt  all  of  the 
property  described  in  the  complaint,  executing 
a  bill  of  sale  therefor;  and  that  on  said  date 
Charles  L..  Hunt  paid  to  J.  B.  Whittaker  for 
said  property  the  sum  of  two  hundred  flfty-fonr 
*'/ioo  (*254.37)  dollars. 

"It  is  admitted  that  plaintiff,  Charles  L. 
Hunt,  had  actual  knowledge  that  there  was  of 
record  a  chattel  mortgage  against  said  property 
that  had  not  been  satisfied  at  the  time  ot  the 
transfer  of  the  said  property  to  said  Oharlee  L. 
Hunt,  which  said  mortgage  is  the  one  that  has 
been  heretofore  mentioned  in  this  finding  of 
fact;  that  the  snit  to  foreclose  said  mortgage 
was  filed  on  the  1st  day  of  April,  A.  D.  1912. 
being  subsequent  to  the  date  of  the  purchase  of 
the  said  property  by  said  Charles  L.  Himt; 
tliat  said  mortgage  was  filed  and  recorded  on 
the  10th  day  of  March,  A.  D.  1010,  and  that 
the  same  was  never  renewed  by  filing  any  affi- 
davit or  statement  whatsoever  of  record  as  pro- 
vided by  law  for  the  renewal  of  chattel  mort- 
gages. It  is  admitted  that  the  mortgage  became 
due  one  year  after  date;  that  the  hill  of  sale 
of  said  property  to  Charles  L.  Hunt  was  made 
on  the  18th  day  of  March.  A.  D.  1912;  that 


the  first  suit  to  foreclose  said  mortgage  was 
filed  on  the  Ist  day  of  April,  A.  D.  1912 ;  that 
the  first  time  any  attempt  was  ever  made  to  re- 
new said  mortgage  by  nlii^  any  statement  of 
record  was  on  the  10th  day  of  April,  A,  D. 
1912." 

Upon  tills  agreed  statement  of  facts  the 
trial  court  rendered  Judgment  for  the  plain- 
tiff, Charles  L.  Hunt,  that  the  prc^rty  de- 
scribed in  the  complaint  la  the  property  of 
said  plalntifr,  and  that  he  is  entitled  to  the 
possession  thereof,  and  that  he  recover  bis 
costs. 

[1]  Counsel  for  the  appellee  In  bis  brief 
says: 

"The  decision  of  this  case  rests  upon  the  con- 
struction of  section  2362,  0.  L.  1897.  The  ap- 
pellee in  this  case  piircbascd  the  property  In- 
volved from  a  mortgagor,  knowing  at  the  time 
of  the  purctiase  that  the  mortage  was  unsatis- 
fied. However,  the  mortgage  was  more  than  one 
year  old,  and  had  been  on  record  for  more  than 
one  year,  and  had  never  been  renewed  as  pro- 
vided by  section  2362." 

The  statute  on  renewals  of  chattel  mort- 
(section  2362  of  the  Compiled  Laws  of 
1897)  Is  as  follows: 

"Every  morivage  so  filed  shall  he  void  as 
against  the  creditors  of  the  person  making  the 
same,  or  against  subsequent  purchasers,  or 
mortgagees  in  good  fnith,  after  the  expiration  of 
one  year  after  the  filing  thereof,  unless  within 
thirty  (30)  days  n«ct  preceding  the  expiration 
of  the  term  of  one  year  from  snch  Sling,  and 
each  year  thereafter  the  mortgagee,  his  agent 
or  attorney,  shall  make  an  affidavit  exhibiting 
the  interest  of  the  mortgagee  in  the  property  at 
the  time  last  aforesaid,  claimed  by  virtue  of 
such  mortgage,  and  if  such  mortgage  Is  to  se- 
cure the  payment  of  money,  the  amount  yet  due 
and  unpaid;  such  affidavit  shall  be  attached  to, 
and  filed  with  the  instrument  or  copy  on  file  to 
which  it  relates." 

Section  2363  provides : 

"If  such  affidavit  hs  made  and  filed  before 
any  purchase  of  snch  miurtgaged  property  shall 
be  made,  or  other  mortgage  deposited,  or  lien 
obtained  thereon  in  good  faith,  it  shall  be  9s 
ratid  to  continue  in  effect  such  mortgage,  as  if 
the  same  had  been  made  and  filed  within  the 
period  above  provided." 

The  agreed  statement  of  fact  upon  which 
the  case  was  tried  apediicaUy  admits  that 
defendant  in  error,  at  the  time  he  purchas- 
ed the  property  covered  by  the  mortgage 
held  by  Ludnda  Jordan,  knew  of  the  exist- 
ence of  such  mortgage  and  that  it  had  not 
been  satisfied.  It  is  admitted  that  be  had 
actual  knowledge  of  such  facts.  The  fail- 
ure to  record  a  chattel  mortgage  is  not  fatal 
to  the  Instrument,  nor  does  ft  affect  its  va- 
lidity as  between  the  parties  or  those  with 
actual  notice  thereof.  Kitchen  v.  Shuster, 
14  N.  M.  176,  89  Pac.  261.  It  being  conceded, 
therefore,  that  defendant  in  error  had  actual 
notice  of  the  existence  of  the  mortgage*  as 
'well  as  of  the  fact  that  It  was  unpaid  at 
the  time  he  made  the  purchase  of  the  prop- 
erty in  question,  it  only  remains  to  be  de- 
termined whether  or  not,  by  reason  of  the 
faiinre  to  reflie  snch  mortgage,  the  mortgage 
lien  of  Lncinda  Jordan  was  thereby  render- 
ed invalid  as  to  talm. 
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By  C  Xi.  I  2361,  Instniments  bavins  the 
effect  of  a  mortgage  on  personal  property 
are  to  be  acknowledged  and  recorded  In  the 
same  manjier  as  conveyances  affecting  real 
estate.  C.  L.  SI  3955  and  %60,  dedare  that 
the  effect  of  foUure  to  record  the  latter  Is 
simply  that  the  iuatrnment  shall  not  be  valid 
as  against  purchasers  and  mortgagees  m 
good  faith  without  notice.  14  N.  M.  176,  89 
Pac.  261.  There  is  no  specific  statute  pro- 
viding that  a  chattel  mortgage  must  be  re- 
corded to  retain  its  priority  over  a  subse- 
quent attaching  or  execution  creditor,  or 
over  a  subsequent  purchaser  or  mortgagee 
In  good  faith,  but  it  must  be  unqualifiedly 
admitted  that  in  this  Jurisdiction  such  re- 
cordation is  necessary.  Vorenberg  v.  Bosser- 
man,  17  N.  M.  433,  130  Pac.  438.  In  the 
light  of  these  observations,  what  was  the 
legislative  intent  in  enacting  section  23627 
A  filing  or  refiling  chattel  mortgage  act  is 
clearly  not  for  the  purpose  of  continuing  the 
mortgage  lien  as  between  the  parties,  but  is 
for  the  protection  of  creditors  and  bona  flde 
purchasers  without  notice.  Sanford  v.  Mun- 
ford,  31  Neb.  792,  48  N.  W.  876.  The  mere 
fact  that  a  comma  follows  the  word  "pur- 
chasers," in  section  2362,  cannot  operate  to 
cause  a  stralued  and  unnatural  construction 
of  that  section,  to  the  effect  that  the  words 
"in  good  faith"  must  apply  only  to  subse- 
quent mortgagees.  Any  subsequent  mort- 
gagee would  become  a  creditor  of  his  mort- 
gagor, but  would  be  a  secured  creditor.  To 
hold  that  the  Intendment  of  the  statute, 
then,  is  that  a  failure  to  file  validates  the 
instrument  as  to  subsequent  mortgagees  with 
actual  notice,  but  invalidates  it  as  to  subse- 
quent purchasers  with  lllie  notice,  would  be 
an  absurdity.  Such  was  clearly  not  the  In- 
tent of  the  Legislature,  and,  omitting  the 
comma  after  the  word  "purchasers,"  such 
meaning  cannot  be  read  into  the  statute. 
Punctuation  is  not  part  of  a  statute,  and,  In 
construing  statutes  or  deeds,  courts  should 
read  them  with  such  stops  as  will  give  efCect 
to  the  wholes  Hammock  v.  Farmers'  Loan  ft 
Trust  Co.,  105  U.  S.  77,  26  L.  Ed.  1113; 
Sedgwick  Stat,  and  Const.  Law.  (2d  Ed.)  223. 
In  Hamilton  r.  Hamilton,  16  Ohio  St  428, 
it  was  said: 

"But  for  the  punctuation  as  it  etands,  there 
could  be  bat  little  doubt  but  that  this  was  the 
meaning  of  the  Legislature.  Courts  will,  bow- 
ever,  in  the  construction  of  statutes,  for  the 
purpose  of  arriving  at  the  real  meaning  and  in- 
tention of  the  lawmakers,  disregard  toe  punc- 
tuation or  repunctuate,  if  need  be,  to  render 
the  true  meaning  of  the  sutute." 

It  Is  therefore  our  conclusion  that,  in  or- 
der for  this  statute  to  be  effective  as  to  a 
subsequent  purchaser,  such  purchaser  must  be 
a  purchaser  In  good  faith. 

[2, 4]  A  pnrchaser  In  good  faith  la  one  wbo 
buys  bonesUy  for  a  valuable  consideration 
and  without  notice.  Bedewlll  v.  Oillen,  4 
N.  M.  (Gild.)  78, 12  Pac  872. 


"The  words  'good  Uith,*  In  a  statute,  are 
•  •  •  synonymoaa  with  'without  notice.*" 
Riederer  v.  Pfaff  (C.  C.)  61  Fed.  872.  873. 

[3]  The  defendant  in  error  having  admit* 
ted  that  he  had  actoal  knowledge,  at  the 
time  of  bis  parchaae  of  tbe  moitgaged  prop* 
erty,  that  a  cliattel  mortgage  existed  oov^ 
ering  the  same,  and  that  such  mortgage  bad 
not  tieen  paid  or  satlaSed,  be  ia  precluded 
from  the  protection  afforded  by  said  sec- 
tion 2362. 

Tbe  Jadgment  of  tlie  lower  court  is  re* 
versed,  and  tbe  district  court  of  Quay  conn* 
ty  Is  directed  to  enter  Judgment  In  favor  ot 
the  appellant ;  and  It  to  oo  ordered. 

BOBBBTS,  a  J.,  and  PABKEB,  Con- 
car. 


TTJBKNBOT  v.  WESTBRN  COLLEGE  OF 
NEW  MEXICO  GONFEREXGE  OF  METH- 
ODIST EPISCOPAL  CHURCH,  SOUTH. 
(No.  1685.) 

(Supreme  Court  of  New  Mexico.  Dec  7, 1914] 

(ByOaiAU  hy  the  Oowt.) 

1.  CoDBTS  (5  206*>— Judgment  (|  343*)— Sttb- 
SCBIPTIONS  (S  19*)— Relio-  aqaihst  Judo- 

KENT. 

A  judgment  was  obtained  upon  a  subscrip- 
tion contract  for  the  support  of  a  college,  tbe 
consideration  of  said  contract  being  the  mainte- 
nance of  said  college  at  tlie  place  designated  for 
tbe  period  of  20  years.  Subsequent  to  judgment 
and  affirmance  of  the  same  in  this  court,  the  col- 
lege authorities  allowed  a  mortgage  to  be  fore- 
closed upon  the  property,  quitclaimed  its  equity 
of  redemption  In  the  same,  abandoned  the  enter- 
prise, and  became  insolvent.  Held,  the  defend- 
ant ia  entitled  to  relief  in  this  court  against  the 
enforcement  of  the  judgment 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  §  206:*  Jui^meot,  Cent  Dig.  K  672.  677: 
Dec.  Dig.  t  343;*^  Subscriptions,  Gent  Dig.  H 
22,  24 ;  iDec.  Dig.  {  19.*] 

2.  Audita  Quebela  (S  1*)— Reliev  aoaineti 
judoubnt — i^ceduee  in  supbehs  codbt. 

While  this  court  refuses  to  hold  that  tbe  an- 
cient writ  of  audita  querela  is  not  still  available 
in  this  jurisdiction,  the  better  practice  is  held 
to  t>e  an  applit-ation  to  the  court  by  motion  tax 
the  relief  required. 

[Ed.  Note.— For  other  eases,  see  Andita  Que- 
reta,  Gent  Dig.  {  1;  Dec.  Dig.  {  1.*] 

Proceeding  by  J.  Turknett  a^lnst  tbe 
Western  College  of  the  New  Mexico  G<»ifer- 
enoe  of  the  Metbodist  Episcopal  Church, 
Soutb,  a  coiporation,  to  restrain  tbe  en- 
forcement of  a  Judgment  affirmed  In  17  N. 
M.  21^  125  Pac  1086.  Execution  qnoahed, 
and  judgment  declared  unenforceable. 

J.  B.  Atkeson,  of  Artesia,  for  plaintiff. 


PARKER,  J.  The  defendant  secured  an 
aiBrmance  In  this  court  of  a  judgment 
against  the  plaintiff.  17  N.  M.  275,  125  Pad 
1085.  The  Judgment  was  upon  a  aabscrlp- 
tlon  contract,  the  consideration  whereof  was 
that  the  defendant  was  to  establish  a  Method- 
ist college  in  or  near  Artlsia,  N.  M.,  and  to 
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equip,  malntalp,  and  operate  the  Mine  for  a 
period  of  20  rears.  It  did  erect  a  building 
and  did  maintain  a  school  at  the  place  desig- 
nated prior  to  and  at  the  time  ct  the  trial  In 
the  district  court,  but  the  same  was  not  a 
college,  and  was  devoted  to  the  teaching  of 
tbe  primary  grades.  Plaintiff  alleges  that, 
at  the  time  of  ttie  trial  he  was  Ignorant  of 
the  true  tacts,  and  was  deceived  by  the 
fraud,  concealment,  and  perjury  of  the  de- 
fendant's witnesses  in  that  regard.  It  is 
further  alleged  that  subsequent  to  the  trial 
tbe  defendant  allowed  a  mortgage  to  be  fore- 
closed upon  Its  property,  and  quitclaimed 
its  equity  of  redemption  therein,  and  gives 
oat  that  it  has  permanently  abandoned  tlie 
said  enterprise,  that  the  defendant  Is  In- 
solveot :  that  It  Is  threatening  to  enforce  the 
Bald  Jodgment  by  execution,  and  that  plain- 
tifT  has  no  remcUj  except  to  apply  to  this 
court  for  a  writ  of  audita  querela. 

[f]  1.  We  issued  an  order  to  show  cause, 
and  tbe  defendant  has  defaulted,  baviug 
made  no  return  to  the  order.  We  may 
therefore  assume  tbe  facts  as  alleged  in  the 
verified  complaint  to  be  audiclently  establish- 
ed, foi;  the  purpose  of  the  proceeding,  with- 
out further  proof. 

It  appears  from  the  foregoing  brief  state- 
ment that  plaintiff's  claim  to  relief  *reRts 
npoD  two  grounds:  First,  facts  existing  prior 
to  and  at  the  trial,  viz.,  the  alleged  fraud, 
deceit,  and  perjury  as  to  the  character  of 
the  school  being  maintained  by  defendant; 
and,  second,  foots  occurring  after  the  trial, 
tIz.,  the  abandonm^t  of  the  enterprise  by 
the  defendant,  thus  destroying  the  considera* 
tlon  for  the  promise  of  the  plaintiff.  Wheth- 
er the  first  ground  mentioned  Is  available  to 
plaintiff  or  not,  under  the  facts  as  pleaded, 
It  Is  not  necessary  for  us  to  decide.  It  may 
bare  been  the  duty  of  the  plaintiff  to  ascer- 
tain for  himself  the  character  of  the  school 
being  maintained  rather  than  rely  upon  rep- 
resentations of  the  defendant. 

But  the  second  ground  seems  to  be  well 
foonded.  The  contract  of  subscription  of 
plaintiff  to  the  defendant  provided  that,  as 
a  consideration  for  the  subscription,  the  de- 
fendant would  equip,  maintain,  and  operate 
tbe  said  college  for  20  years.  At  the  time 
of  tbe  trial  the  defendant  was  maintaining 
and  operating  the  school,  and  the  facts  of 
the  defense  now  put  forward  did  not  exist 
and  could  jiot  be  presented.  After  the  trial 
tbe  defendant  abandoned  the  enterprise,  sold 
its  equity  of  redemption  In' the  property,  and 
became  insolvent.  If  the  trial  were  now  to 
be  had,  it  is  clear  no  recovery  could  be 
awarded  against  the  plaintiff  upon  his  sub- 
Goription;  the  consideration  therefor  having 
whidly  foiled.  While  the  claim  and  Judg- 


ment were  valid  when  the  Judgment  was  ren- 
dered, the  defense  haa  arlaoa  since  the  Judg* 
ment,  whi(A  renders  it  nnjiut  to  enforce  the 
collection  of  the  same.  This  state  of  affairs 
authorizes  the  court  to  Interfere  in  behalf  of 
tbe  plaintiff  and  prevent  executl<Hi  of  the 
judgment. 

[2]  2.  The  plaintiff  has  proceeded  by  com- 
plaint as  for  the  ancient  writ  of  audita  que- 
rela. In  most  of  the  states,  either  by  statute 
or  decision,  this  writ  has  fallen  into  disuse 
or  has  become  obsolete.  The  remedy  now 
administered,  most  generally,  upon  motion 
with  notice  to  the  adverse  party.  There  may 
be  cases,  however,  where  the  facts  are  com- 
plicated and  disputed  and  where  a  motion 
might  be  Inadequate  to  present  in  due  form 
all  tbe  Issues  arising,  and  where  there  must 
be  pleadings  and  a  regular  trial.  In  such 
case^  the  remedy  by  audita  querela,  at  least 
in  tlie  absence  of  some  other  available  rem- 
edy, would  seem  to  be  required.  We,  there- 
fore, decline  to  hold  that  the  remedy  Is  not 
still  available  In  this  Jurisdiction.  For  a  dis- 
cussion of  the  remedy  generally,  see  2  Rul- 
ing Case  Law,  1159;  4  Cyc.  1058;  3  Black- 
stone  Com.  40S;  1  Freeman  on  Judgments,  8 
95;  1  Black  on  Judgments,  |  299.  See,  also, 
4  Pom.  Eq.  Juris.  S  1364,  as  to  equitable  inter- 
ference in  such  cases,  also  23  Cyc.  999. 
Blackstone  says  it  is — 

"a  writ  of  the  most  remedial  nature,  and  seems 
to  have  been  Invented,  le&t  in  any  case  there 
could  be  an  oppressive  defective  justice,  where 
a  party  who  hath  a  good  defense  is  too  late  to 
make  it  in  the  ordinary  forms  of  law." 

He  states  that  it  Is  in  the  nature  of  a  bill 
of  equity  to  relieve  against  oppression.  But 
even  in  Blackstooe's  time  tliat  writ  bad  t)een 
almost  driven  out  of  practice  by  thie  more 
simple  practice  of  awarding  the  same  relief 
upon  motion.  That  a  proceeding  upon  mo- 
tion is  the  better  practice,  even  where  the 
ancient  writ  of  audita  querela  is  still  per- 
missible, see  2  Ruling  Case  Law,  1162. 

The  proceeding  in  this  case,  whether  treat- 
ed as  a  proceeding  as  for  the  ancient  writ  of 
audita  querela  or  as  a  motion.  Is  ample  to 
meet  the  requirements.  It  requires  no  cita- 
tion of  authority  to  show  that  the  defense  of 
the  plaintiff  in  this  proceeding  to  the  Judg- 
ment obtained  against  him  is  complete  and 
perfect.  It  would  be  unconscionable  to  al- 
low the  judgment  now  to  be  enforced. 

For  the  reasons  stated,  the  execution  here- 
tofore Issued  will  be  quashed,  and  the  Judg- 
ment heretofore  rendered  in  this  court  will 
be  declared  to  be  unraforceabte  against  tbe 
plaintiff  by  execution  or  otherwise;  and  It 
is  so  ordered. 

ROBERTS.  O.  3.,  and  HANNA,  concvr. 
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DAGOS  T.  HOWABD  SHEEP  GO. 
(No.  1287.) 

(Supreme  Court  of  Arinma.    De&  22,  1914.) 

1.  New  Tbui.  <M  110*>— MonoH— TniB  of 

FlUNO. 

Civ.  Code  1901,  par.  1478,  providing  that 
motionB  for  new  trial  shall  be  made  within  five 
days  after  verdict  or  Judgment  if  the  term  of 
court  continuea  bo  long,  and,  if  not,  before  the 
eod  of  the  term,  Is  mandatory,  and  a  motion 
filed  out  of  time  may  be  either  stricken  from  the 
files  or  overruled. 

[Ed.  Note.— For  other  caaea,  see  New  Trial, 
Cent  Dig.  S  243 ;  Dec.  Dig.  i  119.»1 

2.  New  Tbiai.  (J  124*)  —  Motions  —  Requi- 
sites. 

Civ.  CJode  1901,  par.  1473,  requiring  every 
motion  for  new  trial  to  be  in  writing  specifying 
the  grounds  on  which  it  is  founded,  is  manda- 
tory, and  the  court  may  not  pass  on  an  oral  mo- 
tion In  anticipation  that  a  writtm  one  will  be 
ffied. 

[Ba.  Note.— For  other  casea,  see  New  IMal, 
Gent  Dig.  »  200-253;  Dec.  Dig.  $  124.*] 

8.  Appeai,  and  Erbob  (J  300*)— Questions 

Reviewable— Recobdb. 
Where  motion  for  new  trial  was  filed  oat 
of  time,  the  court  on  appeal  can  only  consider 
the  que8tl<»is  presented  by  the  judgment  roIL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  IS  1740-1742;  Dee.  Dig.  | 
300.*] 

4.  Wathis  and  Wateb  Coubbes  (§  140*)— Ap- 

FROPBIATION  OW  WaTES— STATUTOBT  PBOVI- 
8I0N8. 

The  right  to  appropriate  water  under  Civ. 
Code  1901,  par.  4169,  depends  on  whether  tte 
water  is  unappropriated  and  on  the  purpose  for 
which  the  water  is  to  be  applied  after  appro- 
priation, and  a  person  first  in  time  who  uses 
unappropriated  waters  for  any  of  the  statutory 
purposes  acquires  the  better  right,  and  may, 
when  necessary  or  convenient,  construct  and 
maintain  reservoirs,  dams,  canals,  ditches, 
flumes,  or  other  ways. 

[Ed.  Ndte.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  1 140.*] 

K.  Watebs  and  Water  Courses  (|  102*)— Af^ 

PBOPBIATION— PeIOB  Ri OUTS— PLEADINGS. 

A  plaintiff  suing  to  establish  rights  in  wa- 
ters and  to  restrain  defendant  from  diverting 
the  same  must  state  facts  from  whidi  It  may 
reasonably  appear  that  ptaintitC  has  appro- 
priated to  some  beneficial  use  some  of  the  un- 
appropriated waters  or  surplus  or  flood  waters 
prior  to  the  time  defendant  did  an  adverse  act 
of  appropriation'  in  his  own  right,  and  that 
defendant  performed  or  threatened  to  perform 
some  act  depriving  plaintiff  of  a  right  acquired 
by  appropriation, 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  SI  106,  157;  Dec 
Dig.  g  152.*] 

&  Watebs  and  Water  Courses  (1 152*)— Ap- 

PROPBIATION— PaiOB  RlOHTS— PLEADINGS. 

A  complaint,  in  an  action  to  establish 
rights  to  fiood  waters  and  to  restrain  the  diver- 
sion thereof,  which  alleges  that  for  about  15 
years  plaintiff  has  maintained  a  dnm  and  ditch, 
that  flood  waters  to  the  amount  of  the  carrying 
capacity  of  the  ditch  durinfr  that  Deriod  have 
been  diverted  and  used  by  plaintiff  to  furnish 
his  sheep  with  water,  and  that  recently  defend- 
ant constructed  a  dam  which  diverted  all  of  the 
water,  states  a  cause  of  action  against  a  de- 
murrer. 

[Ed.  Note.— For  other  cases,  sep  Waters  and 
Water  Courses,  Cent.  Dig.  §§  156,  157;  Dec 
Dig.  I  162.*]  «  w    w,  , 


7.  Waters  and  Water  Gourbu  H  1B2*)— Ap- 

FBOPBiATioN— Prior  Riobtb— Pu&Dina^ 

Decreed 

Where,  in  a  suit  to  establish  rights  to  flood 
waters  and  to  restrain  the  diversion  thereof, 
the  general  verdict  and  findings  of  fact  by  the 
court  established  the  truth  of  Uie  complaint  that 
plaintiff  was  entitled  to  fiood  waters  to  the 
amount  of  the  carrying  capacity  of  a  ditch,  and 
the  verdict  and  findings  were  sustained  by  the 
evidence,  a  decree  awarding  to  plaintiff  flood 
waters  to  the  amount  of  the  carrying  capacity 
of  the  ditch  was  in  conformity  to  the  pleadings, 
evidence,  and  verdict,  and  gave  to  him  the  re- 
lief he  was  entitled  to  within  Cir.  Code  1901, 
par.  1428. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  SS  156,  157;  Dec. 
Dig.  1152.*] 

8.  Appeai.  and  Error  (f  635*)— Bscord— Re- 
view. 

Where  a'  special  verdict  is  not  in  the  ab- 
stract of  record,  it  cannot  he  considered  in  de- 
termining the  correctness  of  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2285,  2776-2782,  2829; 
Dec.  Dig.  S  635.*] 

Appeal  from  District  Court,  Fourth  Dis- 
trict; Edward  M.  Doe,  Judge. 

Action  by  the  Howard  Sheep  Company 
against  J.  F.  Daggs.  From  a  judgment  for 
plaintlfC,  defendant  appeals.  Afflnned. 

3.  B.  Jones,  of  Flagstaff,  for  appellant  T. 
A.  Plynn,  of  Phoenix,  and  Elllnwood  &  Boss, 
of  Bisbee,  for  appellee. 

U'CUNNOU,  Superior  Judge.  The  appellee^ 
Howard  Sheep  Company,  commenced  this  ac- 
tion to  establish  its  rights  to  the  waters 
flowing  In  Spring  Valley  Wash  at  flood  sea- 
sons, and  Impounded  by  it  in  Howard  Lake 
and  apprc^riated  to  use  in  stock  raisliig,  and 
for  the  purpose  of  restraining  the  appellant, 
J.  F.  Daggs,  from  dlTerting  such  fiood  waters 
from  plaintiffs  ditch  used  by  plalntllE  for 
conveying  such  waters  from  the  said  wash  to 
said  lake.  The  defendant  demurred  to  the 
complaint,  assigning  a  number  of  grounds  foi 
demurrer,  among  which  he  specifles  that  the 
complaint  falls  to  state  focts  sufficient  to 
constitute  a  cause  of  action,  because  -the 
facts  stated  do  not  authorize  the  court  to 
grant  the  relief  sought,  or  any  relief,  because 
the  complaint  fails  to  show  that  the  water 
was  ever  appropriated  by  plaintiff  to  a  bene- 
ficial use,  and  because  the  complaint  falls 
to  show  that  defendant  is  not  ^titled  to  a 
reasonable  use  of  water  on  his  lands,  but 
seeks  to  enjoin  such  use.  The  defendant 
answers  with  dentals  of  the  allegations  of  the 
complaint,  and  also  sets  forth  his  rights  In 
the  nature  of  an  affiruiattve  d^ense  present- 
lug  his  title  to  a  part  of  the  flood  waters  In 
question.  The  court  overruled  the  demurrers^ 
and  the  issues  of  fact  were  submitted  to  the 
jury  generally  and  upon  special  Interrogato- 
ries. The  Jury  returned  a  general  verdict  for 
the  plaintiff  and  answered  the  interrogatories 
submitted  by  the  court  Upon  the  coming  in 
of  the  verdicts  of  the  jury,  the  court  made 
and  filed  Its  findings  of  facts  In  accordance 
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wltli  the  verdicts  of  the  Jury  and  made  con- 
closioDS  of  law  therefrom,  and  ordered  judg- 
ment entered  accordingly  for  the  plaintiff. 
Tbe  judgment  was  rendered  and  entered  on 
the  16th  day  of  January,  1912.  A  motion 
for  a  new  trial  was  made  on  February  27, 
1912,  and  considered  made,  filed,  and  orer- 
niled  as  of  January  16,  1912,  by  stipulation 
of  counsel  entered  Into  In  oiien  court  on 
J&nuary  16,  1912.  The  stipulation  so.  made 
was  to  the  effect  that  defendant  was  allow- 
ed 40  days  additional  time  to  the  time  given 
by  the  statute  in  which  to  prepare  and  file 
a  motion  for  a  new  trial.  The  motion  for  a 
new  trial  was  actually  filed  February  27, 
1912.  When  filed  it  was  deemed  overruled 
as  of  January  16,  1912,  in  accordance  with 
tbe  said  stipulation.  The  defendaot  appeals 
from  the  judgment  and  from  the  OTder  refus- 
ing a  new  trial. 

[1]  The  appellee  on  this  appeal  contends 
that  appellant  has  failed  to  present  his  ap- 
peal in  accordance  with  the  rules  of  this 
court  rdatlng  to  the  matter  of  assigning  er- 
rors, and  for  that  reason  we  are  precluded 
ttom  the  consideration  of  any  errors  requir- 
ing an  examination  of  the  evidence;  that 
We  can  only  consider  the  questions  raised  by 
tbe  demurrer,  and  such  fundamental  errors 
u  manifestly  appear  upon  the  judgment  roll, 
because  no  other  error  Is  assigned.  Aside 
from  the  fact  that  the  errors  are  not  suf- 
fldently  assigned  to  meet  the  requirements 
of  our  rules,  the  contention  of  appellee  must 
be  sustained  upon  another  ground.  Tbe  rec- 
ord discloses  that  the  motion  for  a  new  trial 
was  not  made  and  filed  until  February  27, 
1912,  although  tbe  judgment  was  rendered  on 
January  16,  1912,  42  days  prior.  Paragraph 
1478,  R.  S.  A.  1901,  provides: 

"An  motions  for  new  trials  In  arrest  of  jude- 
stent  or  to  set  aside  a  judgment  shall  be  made 
within  five  daji  after  the  rendition  of  verdict 
or  judgment,  if  the  term  of  court  sball  continue 
so  long;  If  no^  then  before  tbe  end  of  the 
term." 

Hie  terms  of  this  law  are  mandatory  and 
mnat  be  obeyed  by  the  courts  as  well  as  by 
the  parties.  Aa  was  said  by  the  court  In 
cm  T.  Rodgers,  87  Tex.  628,  before  Arizona 
idopted  this  statute: 

"We  know  of  no  exception  to  tbis  requirement 
o<  the  statute,  which  will  allow  parties  litigant 
to  come  in  after  the  expiration  of  tbe  time  limit- 
ed by  law,  with  a  almple  motion  for  a  new 
trial." 

Gill  T.  Rodgers,  supra,  was  followed  In 
STea  Ins.  Co.  v.  McFarland.  7  Ariz.  131,  GO 
I'ac.  936,  and  the  same  rule  approved  In 
\^'hite  V.  Springfield,  etc.,  Ins.  Co.,  3  Ariz. 
3o2,  29  Fae.  1006,  and  Walker  v.  Blake,  13 
Ariz.  1,  108  Pac.  221. 

Couns^  cannot  stipulate  to  disregard  the 
uiandatory  requirements  of  a  statute,  and 
thereby  nullify  Its  provlslona  The  text  in 
28  Cyc.  927,  which  is  fully  suNwrted  by  the 
authorities.  Is  as  follows: 

"In  most  Jarisdictions  statutes  or  rules  of 
eonrt  having  the  form  ct  statutory  enactments 


provide  that  an  appttcatlcm  for  a  new  trial  must 
be  made  within  a  certain  number  of  days  after 
the  rendltioii  of  the  verdict  or  decision,  or  with- 
in some  other  fixed  time.  The  statutory  provi- 
sions must  be  strictly  compUed  with.  Where  a 
motion  is  not  filed  until  after  the  time  therefor 
has  expired,  the  efEect  is  the  same  as  If  no  mo- 
tion were  filed  at  alL  A  motion  filed  out  of 
time  may  be  either  stricken  from  tbe  files  or 
overruled,  and  tbe  reviewing  court  cannot  cor- 
rect the  erron  which  axe  grounds  for  new 
trial" 

[2]  Par.  1473,  R.  S.  A.  1901.  provides  that: 
"Every  motum  for  new  trial  shall  be  in  writ- 
ing, and  shall  specify  generally  the  grounds  up- 
on which  the  motion  Is  founded.   •  *   •  " 

A  set  of  facts  like  the  t&cta  in  this  caae 
was  before  title  court  in  Carmack  v.  Erden* 
berger,  77  Neb.  692,  110  N.  W.  315,  and  It 
was  said  by  the  court: 

"The  appellant  contends  that  the  record  with 
respect  to  a  motion  for  a  new  trial  discloses  a 
common  practice—that  is,  that  the  <K>UTts  fre- 
quently, during  tbe  hurry  Incident  to  the  closing 
days  of  the  term,  rule  on  a  motion  in  anticipa- 
tion of  one  to  be  filed  subsequently— and  that, 
where  this  Is  done,  the  defeated  party  hy  cus- 
tom is  allowed  to  file  his  motion  at  any  time 
within  three  days  from  the  adjooromeBt  of  the 
term.  The  trouble  with  that  contention  is  that 
the  alleged  custom  runs  connter  to  the  statute. 
Section  317,  Code  Civ.  Proc.,  provides  that  tbe 
application  for  a  new  trial  most  be  by  motion, 
upon  written  grounds,  filed  at  the  time  of  mak- 
ing the  motion.  Under  the  statute  there  is  no 
such  thing  as  an  oral  motion  for  a  new  trial, 
because  the  statute  Is  mandatory  that  the  ap- 
plication must  be  made  hy  motion,  upon  written 
grounds,  filed  at  the  time  of  making  the  mo- 
tion. The  court  has  no  authority  under  the 
statute  to  pass  on  a  motiou  that  baa  not  been 
filed,  or  in  anticipation  of  one  being  filed." 

[3]  The  cause  stands  for  review  in  this 
court  aa  on  appeal  upon  the  judgment  roll, 
and  such  questions  only  as  tbe  judgment 
roll  presents  may  be  ccmsidered. 

Appellant  assigns  as  error  the  order  of  the 
court  In  overruling  his  demurrer  to  the  com- 
plaint, because  of  the  alleged  failure  of  the 
complaint  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  Appellant  contends 
that  the  complaint  must  allerie  facts  showing 
the  beneficial  use  to  which  the  water  has 
been  applied,  the  quantity  of  water  so  used, 
and  the  time  it  has  been  used.  In  order  to 
show  a  right  of  action  the  plaintiff  must  al- 
lege facts  showing  that  plaintiff  has  ap- 
propriated to  a  beneficial  use  a  definite  quan- 
tity of  the  public  waters  of  the  state  prior 
to  any  use  of  the  waters  made  by  the  de- 
fendant, and  that  defendant  by  some  subse- 
quent act  is  depriving  the  plaintiff  of  some 
part  of  such  definite  quantity  of  water  there- 
tofore appropriated  by  plaintiff.  Appellant 
correctly  asserts  that  the  necessary  facts 
and  not  conclusions  of  law  must  be  pleaded. 

[4]  Tbe  rights  in  unappropriated  waters 
or  tbe  surplus  or  flood  waters  are  acquired 
by  any  person  or  corporation  for  delivery 
to  consumers,  rental,  milling,  Irrigation,  me- 
chanical, d(Muestlc,  stock,  or  any  other  bea- 
efldal  purpose,  by  appropriation  of  such  wa- 
ters. "  •  •  •  The  person  or  persons,  com- 
pany or  corporation  first  appropriating  wa- 
ter for  the  purposes  berdn  mentlwied  shall 
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always  hare  the  better  right  to  the  same." 
Paragraph  4109,  B.  S.  A.  1901.  The  right  to 
appropriate  the  waters  depends  upon  wheth- 
er the  water  Is  unappropriated  and  upon  the 
purpose  for  which  the  water  is  to  be  ap- 
plied after  appropriation.  The  person  first 
in  time  who  uses  the  unappropriated  waters 
of  ttie  state  for  any  ot  the  purposes  mention- 
ed In  the  statute,  supra,  acquires  the  better 
right  to  the  water  so  used.  If,  in  order  to 
use  or  appropriate  the  water  for  any  of 
the  purposes  mentioned,  it  becomes  neces- 
sary or  convenient,  the  appropriator  Is  given 
by  the  said  statute  the  right  to  construct 
and  maintain  reservoirs,  dams,  canals,  ditch- 
es, flumes,  and  any  and  all  other  necessary 
waterways. 

[S,  6]  In  order  to  state  a  cause  of  action 
In  this  kind  of  ease,  such  facts  must  he  stat- 
ed as  from  them  it  is  made  reasonably  to 
appear  that  the  plaintiff  has  appropriated 
to  some  bengfldal  use  some  of  the  unappro- 
priated waters,  or  surplus  or  flood  waters  at 
a  time  prior  to  the  time  the  defendant  has 
performed  any  adverse  act  of  appnq;>riBtlon 
of  the  waters  in  his  own  right,  and  that  de- 
fendant has  performed  or  threatens  to  per- 
form some  act  that  will  deprive  the  plaintiff 
of  some  right  acquired  by  sndb  appropri- 
ation. An  examination  of  the  complaint 
discloses  that  for  a  period  of  about  16  years 
prior  to  the  commencement  of  this  action 
the  plaintiff  has  maintained  a  dam  on  Spring 
Valley  Wash,  and  a  ditch  from  such  dam 
to  Howard  Lake;  that  the  flood  waters  to 
the  amount  of  the  carrying  capacity  of  the 
ditch,  during  that  period  of  time,  have  been 
diverted  by  said  dam  and  conveyed  by  said 
ditch  to  Howard  Lalce  and  stored  In  said 
lake;  that  during  said  period  of  time  the 
waters  thereby  diverted,  conveyed,  and  stor- 
ed have  berai  used  by  the  plaintiff  for  the 
purpose  of  furnishing  Its  sheep  with  water; 
that,  In  order  to  furnish  a  sufficient  amount 
of  water  for  such  use,  the  dam,  ditch,  and 
storage  reservoir  are  necessary.  These  facts 
appearing  In  the  complaint,  tlie  prior  ap- 
propriation of  the  flood  waters  of  Spring  Val- 
ley Wash  for  a  beneficial  purpose  unques- 
tionably appear.  Plaintiff  thereby  shows  a 
better  right  to  the  amount  of  water  his 
ditdi  will  carry  from  the  dam  to  the  reser- 
voir lake.  The  complaint  then  alleges,  In 
brief,  that  during  August,  1910,  the  defend- 
ant constructed  a  diversion  dam  across  said 
Spring  Valley  Wash  at  a  point  about  1% 
miles  above  plalntifTs  said  lake  and  about 
1  mUe  above  plaintiff's  said  diversion  dam, 
and  proceeded  to  construct  from  bis  said  di- 
version dam  a  ditch  through  which  all  of 
the  waters  of  said  Spring  Valley  Wash  might 
be  diverted  and  conducted  Into  another  lake ; 
that  said  dam  and  ditch  constructed  by  the 
defendant  did  divert  all  of  the  water  there- 
after flowing  in  said  wash  into  said  other 


lake.  From  these  facts  the  clear  inference 
must  be  drnwn  that  the  defendant  by  means 
of  bis  said  dam  and  ditch  has  deprived 
plaintiff  of  the  use  of  the  amount  of  the  flood 
waters  of  Spring  Valley  Wash  that  hia  ditch 
would  carry  from  plaintiff's  dam  to  Howard 
Lake ;  In  other  words,  the  acts  of  defend- 
ant have  deprived  plaintiff  of  Its  right  to  the 
amount  of  water  appropriated  by  it  to  the 
purpose  of  furnishing  water  for  its  sheep. 
What  amount  of  water  is  necessary  or  re- 
quired for  such  purpose  is  spedfled  hy  plaln- 
ttff  In  its  complaint  as  the  amount  its  ditch 
will  carry  from  the  dam  to  Howard  Lake. 
That  statement  Is  sufficiently  specific  for  the 
purposes  of  a  pleading,  and  the  exact  amount 
of  water  appropriated  may  readily  be  arriv- 
ed at  from  evidence  of  the  size  of  the  dit(^^ 
the  velocity  of  the  flow,  and  other  like  facts. 

It  Is  clear  that  the  facts  stated  In  the  nun- 
plaint  are  sufficient  to  set  forih  a  cause  of 
action  when  attacked  by  a  general  demurrer 
as  here  interposed. 

[7,  8]  The  general  verdict  of  the  Jury  is 
responsive  to  the  issues  raised  in  the  plead- 
in«^  The  special  verdict^that  is,  the  In- 
terrogatories submitted  and  answers  thereto 
—is  not  Included  in  the  abstract  of  record, 
and  for  that  reason  they  may  not  be  consid- 
ered In  this  case.  Tlie  finding  of  fact  by 
tlie  court  cover  all  the  material  facts  neces- 
sary to  support  a  decree  for  the  plaintiff  un- 
der the  pleadings.  The  decree  Is  responsive 
to  the  auctions  of  the  complaint,  follow- 
ing the  verdict  of  the  Jury  and  the  findings 
of  fact,  quieting  plaintiff's  title  to  the  waters 
appropriated  and  used,  and  oijolnlng  per- 
petually the  defoidant  from  any  and  all  fu< 
ture  Interference  with  plaintiff's  rights,  and 
defmdant  is  commanded  to  restore  the  con- 
ditlons  In  the  vicinity  of  plaintiff's  dam  and 
dltCh  "so  titiat  all  of  the  waters  which  would 
have  flowed  Into  Howard  Lake  before  the 
construction  ot  defendant's  dam  and  ditch 
may  henceforth  continue  to  Sow  therein." 
Such  a  judgment  the  court  is  antborized  to 
enter,  viz.,  one  that  conforms  to  the  plead- 
ings, the  nature  of  the  case  proved,  and  the 
verdict,  if  any,  and  shall  be  so  framed  as  to 
give  the  party  all  the  relief  to  which  he  may 
be  entitled  eStber  in  law  or  equity.  Para- 
graph 1428,  R.  8.  A.  1901. 

We  find  no  reversible  error  in  the  record. 

The  Judgment  is  afllrmed. 

CUNNINGHAM  and  ROHS.  JJ..  concur. 

N.  B.— Judge  FRANKLIN  being  dlsquall- 
fled,  and  announcing  his  disqualification  In 
open  court,  the  remaining  Judges,  under  sec- 
tion 3  of  article  6  of  the  Constitution,  called 
In  Hon.  W.  A.  O'CONNOR,  Judge  of  the  su- 
perior court  of  the  state  of  Arizona  In  and 
for  the  county  of  Santa  Cruz,  to  alt  with 
th«n  in  the  bearing  of  this  cause. 
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In  re  ILEB.  (No.  1400.) 
(Supreme  Cotut  <rf  Arisona.    Dee.  29,  3914.) 

1.  GUABDIAN  AND  WaBD  (S  10*)  —  APPOINT- 
MENT OF  Gtiabdian— Petition. 

Under  Civ.  Code  1913,  par.  1106,  providing 
that  the  appointment  of  a  guardian  ma;  be 
made  on  the  petition  of  a  relative  or  other  per- 
son in  behalf  of  the  minor,  and  paragraph  1122 
providing  that,  in  making  the  appointment,  the 
court  shell  be  guided  bv  what  appears  to  be  for 
the  beet  interests  of  the  child,  where  a  child's 
mother  and  paternal  grandmother  filed  separate 
petitiona,  each  asking  that  she  be  appointed 
SoardiaQ,  the  court  can  appoint  the  child'a  fa- 
ther, though  he  filed  no  petition  for  such  ap- 
pointment before  the  hearing. 

[Ed.  Note^For  other  cases,  see  Guardian  an$ 
Ward,  Cent.  Dig.  H  ZS-SSTDec.  Dig.  i  10.*] 

2.  Appeal  and  Bbboi  i$  1010*)— Bktibw— 

STTEsnoNS  or  Faot  —  Appoxntmbht  ov 
DASDIAN. 

In  proceedings  for  the  appointment  of  a 
guardian,  the  determination  aa  to  whose  ap- 
pointment will  be  best  for  the  child  is  one  of 
fact,  which  wHl  not  be  disturbed  on  appeal,  If 
supported  by  any  sabstantial  evidence. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  8879-8982.  iim;  Dea 
Dig.  i  lOlO;*] 

Appeal  from  Superior  C!onrt,  Cochise  Cann- 
t7 ;  A  O.  Locfewood,  Jadge. 

Petition  by  Bessie  Anna  Her  for  appc^t- 
ment  as  guardian  of  Henry  Le  Roy  DUlman. 
From  a  Jndgment  appointing  Howard  Fay 
Dillman  as  guardian  of  the  minor,  petitioner 
appeals.  Affirmed. 

Bessie  Anna  Her  filed  a  petition  In  the 
superior  coart  alleging  that  she  is  the  moth- 
er of  Henry  Le  Roy  DUlman;  that  Howard 
Fay  DllUnan  Is  the  father  of  said  child; 
that  petitioner  and  Howard  Fay  DUlman  were 
married,  and  that  they  were  divorced  by  de- 
cree of  the  conrt ;  that  Henry  Le  Roy  Dill- 
man  Is  a  chUd  of  six  years  of  age,  and  pray- 
ing that  she  be  appointed  guardian.  By  an 
order  of  the  conrt  preTlonidy  made,  the  cus- 
tody and  care  of  such  minor  was  awarded  to 
Josephine  Dillman  and  H.  O.  Dillman,  her 
husband.  These  parties  are  the  parents  of 
Howard  Fay  DUlman  and  the  grandmother 
and  grandfather  of  the  child.  The  grand- 
parents reside  in  Cochise  connty.  The  moth- 
er, after  the  said  divorce  was  granted,  re- 
married to  John  W.  Her.  She  resides  with 
her  hnshand  in  611a  connty.  Howard  Fay 
EHUman  la  unmarried  imd  resides  in  Mari- 
copa county. 

JoKphlne  Dillman  ffled  her  petition  pray- 
ing for  an  order  appointing  her  guardian  of 
tb«  child.  Hie  Interested  parties  appeared 
before  tha  conrt  and  announced  ready  to 
proceed.  Th«  court  proceeded  to  hear  the 
proofs  offered  by  the  contesting  parties.  Hp- 
on  Uie  close  of  the  evldraice,  the  cause  was 
submitted  to  the  conrt  for  consideration  and 
dedslon.  Before  the  decision  was  announced, 
Howard  Fay  Dillman  filed  his  petition  proy- 


in;  the  court  to  appoint  him  guardian  ot  the 
cbUd,  upon  the  grounds  that  he  Is  tSie  fla- 
ther  of  the  child.  The  mother  and  other  rela- 
tives of  ttie<dilldwere  present  and  had  actual 
notice  of  the  filing  of  the  last  petition.  The 
contesting  parties  agreed  that  the  evidence 
given  upon  the  hearing  of  the  prior  peti- 
tions might  be  considered  as  given  upon  this 
last  petition.  The  former  matter  was  treat- 
ed as  reopened  by  the  conrt  and  resubmitted 
with  the  last  petition,  and  the  three  peti- 
Oonfl  were  considered  together.  The  court 
rendered  its  Judgment  appointing  Howard 
Fay  Dillman,  the  father  of  the  child,  its 
guardian,  and  reciulring  him  to  give  bond  in 
the  snm  of  ^100,  and  Imposed  the  condi- 
tion that  the  child  should  be  maintained  in 
the  home  of  Josephine  and  H.  O.  Dillman. 
A  motion  for  a  new  trial  was  denied  Bessie 
Anna  Her,  and  she  appeals  from  the  order 
appointing  the  guardian  and  from  the  orSer 
refusing  a  new  trial. 

J.  T.  Kingsbury,  of  Tombstone,  for  aK>el- 
lant  Doan  *  Dmn,  of  Dooglas,  for  appel- 
lee. 


CUNNINGHAM,  J.  (after  stating  the  fkcts 
as  above).  Hie  appellant  contonda  in  a^- 
ment  that  under  the  law  and  the  evidence 
the  appellant  should  have  been  awarded  the 
guardianship  of  the  child,  for  two  reasons: 
First,  because  the  evidence  tends  to  show 
that  the  ftither,  Howard  F.  Dillman,  express- 
ed a  willingness  that  the  mother  should  have 
the  child  before  he  filed  his  petition;  and 
that  he  ought  not  to  have  been  permitted  to 
file  his  petition  after  the  issues  raised  on  the 
first  petition  had  been  submitted  The  ap- 
peUant's  assignment  of  errors  are:  First, 
that  the  court  erred  in  denying  appellant's 
motion  for  a  rehearing.  The  assignment  evi- 
dently refers  to  the  motion  for  a  new  trial. 
The  grounds  set  forth  In  the  motion  are  prac- 
tically the  same  as  the  remaining  alleged  er- 
rors assigned,  viz. :  (2)  The  court  erred  in  re- 
fusing to  appoint  the  appellant  as  the  guai*d- 
ian  of  the  minor ;  (3)  that  the  court  erred  In 
appointing  Howard  F.  Dillman  as  the  guard- 
ian of  said  minor;  (4)  the  court  erred  in 
permitting  the  said  Howard  F.  DiUman  to 
file  his  petition  after  the  case  was  closed  and 
submitted.  These  assignments  can  have  but 
one  meaning;  that  la,  that  the  court  erred 
In  making  the  selection  of  a  guardian  for 
the  minor  child  by  selecting  and  appointing 
Howard  F.  DUlman,  for  the  reason  Dillman 
bad  not  filed  a  petition  praying  sudi  appoint- 
ment In  time  to  be  hrard  with  the  appel- 
lant's petition. 

[1]  *"rhe  superior  court  of  each  connty, 
when  it  appears  necessary  or  convenient, 
may  appoint  guardians  for  the  persona  and 
estatee,  or  either  of  them,  of  minors  who 
have  no  guardians  legally  appointed  by  will 
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or  deed,  and  who  are  Inhabitants  or  resi- 
dents of  the  county.  *  •  •  Such  appoint- 
ment may  be  made  on  the  petition  of  a  rela- 
tive or  other  person  on  behalf  of  the  minor. 
*  *  Paragraph  1106,  Revised  Statutes 
of  Arizona  1913  (Civ.  Code). 

The  mother's  petition,  when  filed,  was  snf- 
fldent  to  Invoke  the  Jurisdiction  of  the  court 
to  exercise  the  power  of  selecting  and  ap- 
pointing a  guardian  for  the  child  under  this 
statute.  No  further  petition  for  that  purpose 
is  necessary  to  empower  the  court  to  act  In 
such  matter.  The  petition  filed  by  the  moth- 
er prays  that  she  be  appointed  the  guardian. 
The  petition  of  the  grandmother,  filed  later, 
prays  that  she  be  appointed  guardian.  When 
the  evidence  was  heard,  no  other  petitions 
were  filed.  No  petition  then  on  file  prayed 
for  the  appointment  of  Howard  Fay  Dlllman 
as  guardian  of  the  child.  His  petition  pray- 
ing for  his  appointment  was  filed  after  tho 
evidence  was  closed  on  the  hearing  of  the 
former  petitions.  The  question  Is:  Was  a 
prayer  requesting  the  appointment  of  a  cer- 
tain person  necessary  to  authorize  the  court 
to  select  and  appoint?  Paragraph  1122,  Rev. 
St  Aris.  1913  (dv.  Code),  lays  down  the  mie 
that  must  be  followed  by  the  court  in  such 
case  as  follows : 

"In  awarding  the  cnatody  of  a  minor,  or  In 
appoiuting  a  general  guardian,  the  court  is  to 
be  guided  by  the  following  considerations:  (1) 
By'  what  appears  to  be  for  the  beat  interest  of 
the  cliild  in  respect  to  its  temporal  and  its  men- 
tal and  moral  welfare;  and  if  the  child  be  of 
sufficient  age  to  form  an  intelligent  preference, 
the  court  may  consider  that  preference  in  de- 
termining the  question.  (2)  As  between  parents 
adversely  claiming  the  custody  or  guardianship, 
neither  parent  Is  entitled  to  it  as  of  right;  but. 
other  tkingB  being  equal,  if  the  child  be  of  ten- 
der years,  it  should  be  given  to  the  mother;  If 


it  be  of  an  age  to  reqalre  education  and  prepa- 
ration for  labor  or  business,  then  to  the  fikther. 
(3)   ♦  •  •« 

The  vital  Qoestlon  for  determinatloa  la  the 
best  Interests  of  the  <^d— tbe  child's  wel- 
fare. In  selcctlns  and  appointing  a  guardian, 
one  which,  when  appointed,  will.  In  the  Judg- 
ment of  the  court,  best  promote  the  diild's 
welfare^  the  court  Is  not  limited  In  such  se- 
lection of  a  guardian  to  the  suggestions  found 
in  the  pleadings.  The  person  appt^nted  mus^ 
of  oonrse.  in  some  mann^  make  known  to 
the  court  that  he  or  she  will  accept  the  trust, 
but  that  fact  may  be  made  known  after  the 
appointment  with  equal  force  as  if  made 
known  before  the  order  Is  altered.  When 
t^e  court  has  wlected  and  appointed  a  gen- 
eral guardian  for  a  minor  child  having  no 
guardian  ainwinted  by  will  or  by  deed,  and 
the  guardian  so  selected  and  appointed  ap- 
pears to  be  one  of  the  parents  ctf  the  diild, 
and  such  i^pcdntment  was  made  upon  the 
hearing  of  a  petition  of  a  relative  of  the  child 
filed  for  that  pnrpose,  the  IrresIatiUe  pre- 
sumptfoB  arises  therefrom  that  the  court 
determined  fitom  the  evidence  that  the  best 
Interests  of  the  dilld  would,  in  its  Judgment, 
be  promoted  by  the  appointment  of  the  par- 
ticular person  named. 

[2]  SudL  determination  Is  a  determination 
of  a  fact  tmm  the  evidence  considered.  An 
appellate  court  will  not  disturb  en  order  bas- 
ed upon  a  determination  of  a  fact  from  evi- 
dence if  any  substantial  evidence  appears 
In  the  record  which  fairly  tends  to  support 
the  conclusion  reached  by  the  trial  court. 
Ample  evldCTce  enstalntng  tills  determlnaaon 
reac^ied  appears  Jn  this  record. 

The  order  Is  afDrmed. 

FBANKLIN,  O.  J.,  and  ROSS,  J.,  concur. 
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PEOPUD  T.  SIMONS.   (Cr.  G38.) 

(IMstrict  Court  of  Appeal,  First  Dtetrict,  CaU- 
fornia.  Not.  10.  1914.  Rehearing  Denied 
Dec.  10,  1914;  Denied  by  Supreme  Court 
Jan.  0,  1915.) 

1.  GBimiTAL  IiiW  ({  384*)— Evidence— Re- 

KOTENESa. 

Remotenen  may  affect  the  weUcbt  of  eri- 
dence,  but  it  does  not  ordinarily  affect  its  ad- 
missibility. 

[Ed.  Note.r-Tor  other  cases,  see  Criminal 
law.  Cent  Dig.  {  848;  Dec.  I^.  |  384.*] 

2.  CBmxiTAX.  Law  (8  342*)— Evidknce  of  Mo- 
TiTB  Admissible  to  Snow  Idenxitt. 

In  a  criminal  action,  motive  ma;  be  shown 
when  there  is  any  doubt  as  to  the  identity  ox 
th«  perpetrator  of  the  crime. 

[Ed.  Notej— For  other  eases,  see  Crimtdol 
Law,  Cent.  Dig.  H  77S,  774 ;  Dec.  Dig.  |  842.*J 

Appeal  from  Superior  Court,  Alameda 
County ;  William  H.  Waste,  Judge. 

Jolm  C.  Simons  was  convicted  of  assault 
with  Intent  to  murder,  ana  appeals.  Con- 
viction affirmed. 

A.  L.  Frick  and  Gehring  A  Wyman,  all  of 
Oakland,  for  aK>el1ant.  U.  S.  Webb,  Atty. 
Gen.,  and  John  H.  Riordan,  D^nity  Atty. 
Oen.,  for  the  People. 

PER  CURIAM.  In  this  case  an  appeal  la 
taken  from  the  Judgment  of  conviction  and 
from  the  order  denying  defendant's  motion 
for  a  new  trlaL  The  points  made  In  support 
of  the  appeal  are  that  certain  evidence  Intro- 
duced by  the  prosecntion  for  the  purpose  of 
showing  the  motive  of  the  defendant  for  the 
commission  of  the  crime  was  too  remote; 
that  the  district  attorney  was  guilty  of  mls- 
condnct  In  his  argument  to  the  jury;  and 
that  too  wide  a  latitude  was  allowed  In  the 
cross-examination  of  the  defeudant. 

[1]  Remoteness  may  affect  the  weight  of 
evidence,  but  It  does  not  ordinarily  affect  its 
admisf-Ibility. 

[21  We  are  satisfied  that  the  evidence  com- 
idalned  of  was  admissible  under  the  general 
role  that  motive  may  be  shown  where  there 
Is  any  doubt  about  the  Identity  of  the  perpe- 
trator of  the  offense ;  or  that  motive  may  be 
shown  generally,  although  not  necessary  to 
be  shown  in  every  case.  In  the  present  case, 
if  there  was  a  likelihood  that  the  complain- 
ing witness  was  in  any  way  an  obstacle  to 
the  sexual  gratiflcation  of  the  defendant,  that 
might  be  a  motive  for  assaulting  the  com- 
plaining witness  with  the  intent  to  murder 
him.  If  that  be  so,  the  testimony  assigned 
as  erroneon»ly  admitted  was  proper  for  the 
purpose  of  showing  motive,  and  also  for  the 
purpose  of  clearing  up  any  doubt  there  might 
have  been  as  to  the  identification  of  the  per- 
son guilty  of  the  assault 

We  do  not  think  there  was  any  misconduct 
on  the  part  of  the  district  attorney  sufficient 
to  warrant  particular  mention.  As  to  the 
cross-examination  of  the  defendant,  we  are 


satisfied  it  was  legitimate  and  within  the 
rule. 

The  Judgmoit  and  order  appealed  from  are 
affirmed. 


WADE  et  al.  v.  CITY  AND  OOTJNTT  BANK. 
(Civ.  1414.) 

(District  Court  of  Apoeal,  First  District  Cal- 
ifumia.  Nov.  6,  1914.  Rehearing  Denied 
Dec.  5, 1914.  Denied  by  Supreme  Court  Itax. 
4,  1915.) 

1.  TBUSTS  (8  34*)— EZPBESS  TbUST— OWNEB'8 
Cbbck  to  Discharqe  Mechanics'  laEN. 

Plaintiffs  performed  labor  and  furnished 
material  for  a  building,  for  which  they  were  not 
paid.  They  filed  a  lien,  and  served  on  the  own- 
er notices  to  withhold  payments  to  the  building 
company.  Thereafter  the  owner  delivered  to 
defendant  bank,  where  she  bad  a  deposit  a 
check,  with  direction  to  pay  the  building  com- 
pany on  Its  production  of  satisfactory  release 
of  the  plaintiff's  lien  and  notices,  which  was 
certified  by  defendant  bank  and  remained  in  its 
possession  for  three  years,  during  vhidi  time 
the  building  company  notified  the  bonk  that  it 
had  no  interest  in  the  check.  No  demands  were 
made  on  the  bank,  which  thereafter  applied  the 
check  upon  the  drawer's  indebtedness.  Held, 
that  there  was  no  trnst  as  between  the  plaintiffs 
and  the  banlc,  and  the  transaction  did  not  con> 
Btitute  a  trust  In  plaintiff's  favor. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  S  44;  Dec.  Dig.  S  34.*] 

2.  AssiomcERTB  (S  49*}  — Equttabu  Abszgn- 

UBNT. 

Such  transaction  did  not  constitnte  equita- 
ble assignment  of  the  amount  dne  to  the  plain- 

tifl. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  li  85-98;  Dec.  DIr.  g  49.*r 

3.  Estoppel  (j  54*) — Conduct— Knowledge. 

Such  transactions  would  not  be  construed 
as  an  estoppel  in  favor  of  the  plaintiffs,  where 
they  knew  nothing  of  it 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  H  128-135;  Dec  Dig.  |  64.*] 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco ;  Thos.  F.  Graham, 
Judge. 

Action  by  William  Wade  and  others 
against  the  City  and  County  Bank.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Reversed. 

Jesse  H.  Steinhart,  of  San  Francisco,  for 
uppellaut  F.  W.  Sawyer  and  Arthur  H. 
Barendt,  botb  of  San  Francisco,  for  respond- 
ents. 

RICHARDS.  J.  This  action  was  brought 
by  plaintiffs  to  obtain  Judgment  against  de- 
fendant for  funds  claimed  to  be  held  in  trust 
by  defendant  for  the  benefit  of  plaintiffs. 
Plaintiffs  had  Judgment,  from  which,  and 
from  an  order  denying  a  new  trial,  defendant 
appeals. 

The  facts  upon  which  the  alleged  trust 
arose  are  as  follows: 

[1]  In  March,  1907,  Carolina  Taubles  en- 
tered Into  a  contract  for  the  coustructlon  of  a 
building  with  tlie  Yerba  Buena  Biilldlng  Com- 
pany. At  that  time  she  was  a  depositor  with 
the  defendant  bank.   Plaintiffs  each  per- 


•For  otbsr  cuw  ■mmsw  topic  uid  b«cUoo  NUMBER  In  Deo.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  ladexef 
145P.-10 


Digitized  by 


Google 


U6 


145  FACinO  REPOBTBR 


(CW. 


formed  labor  upon  and  famished  material  for 
the  construction  of  the  building,  for  which 
tbey  were  never  paid.  The  plaintiffs  filed  liens 
upon  the  building,  and  also  -served  on  the 
owner  notices  to  withhold  payments  to  the 
building  company.  For  the  purpose  of  set- 
tling with  the  contractor,  the  owner  deliv- 
ered, Id  March,  1007,  to  defendant  bank  a 
certain  check,  drawn  upon  It,  with  Instruc- 
tions to  pay  It  to  the  building  company  on 
the  production  of  satisfactory  releases  of  the 
liens  and  notices  to  withhold,  executed  by 
plalntlfCB.  The  check  was  subsequently  cer- 
tified by  the  defendant  bank,  and  remained 
in  Its  possession  for  nearly  three  years,  dur- 
ing whicb  time  no  demand  wbatsoerer  was 
made  npou  the  bank  by  any  one  for  the  funds 
represented  by  It.  In  February,  1910,  the 
construction  company  served  notice  ujran  the 
defendant  bank  that  it  no  longer  held  any  in- 
terest in  the  check.  In  March,  1910,  a  creditor 
of  the  owner.  Carolina  Taublea,  endeavored 
to  levy  execution  on  her  account  with  the  de- 
fendant bank;  and  thereupon  the  bank  ap- 
plied the  amount  of  the  money  represented 
by  the  check  upon  an  indebtedness  of  said 
Carolina  Taubles  to  it  under  its  bankers*  Hen. 
Subsequently,  and  on  December  8,  1911, 
plaintiffs  herein  filed  a  suit  against  the  bank, 
claiming  that  it  held  the  amount  of  their 
liens  in  trust  for  them.  In  their  argument  in 
support  of  the  Judgment,  It  is  claimed  by  re- 
spondents that  the  transaction  between  Car- 
olina Taubles  and  the  defendant  bank  created 
a  trust  In  their  favor.  This  contention  can- 
not be  maintained.  There  is  no  evidence  to 
show  that  the  transaction  was  made  for  the 
benefit  of  plaintiffs.  The  check  was  made 
payable  to  the  Yerba  Buena  Building  Com- 
pany. Defendant  was  directed  to  pay  to  said 
company  the  amount  of  the  deposit  upon  the 
production  of  certain  releases  of  liens  and 
withhold  notices.  The  arrangement  in  no 
manner  directed  the  payment  to  plaintiffs 
of  the  amount  of  their  claims,  nor  was  there 
any  duty  assumed  by  the  defendant  tinder 
the  arrangement  toward  plaintiffs  or  any  rec- 
ognition of  their  rights.  Merely  accepting 
the  check  under  the  given  directions  In  It- 
self created  no  obligation  on  the  part  of  the 
bank  toward  plaintiffs.  There  was  no  con- 
tractual obligation  between  them.  Whatever 
rights  plaintiffs  had  were  based  upon  the  me- 
chanics' Hen  law.  This  right  was  Initiated 
by  plaintiffs  by  the  filing  of  their  Hens:  For 
some  reason  which  the  record  does  not  dis- 
close, they  failed  to  pursue  this  right;  but 
nowhere  does  the  evidence  show  that  their 
action  in  this  respect  was  due  to  the  fact  that 
the  owner  had  made  the  arrangement  with 
the  defendant  bank  for  the  payment  of  their 
claims.  The  money  was  not  received  by  de- 
fendant for  the  benefit  of  plaintiffs,  but  was 
received.  If  for  the  benefit  of  anybody,  for  the 
benefit  only  of  the  building  company. 

The  Instructions  to  the  bank  were  to  pay 
the  money  to  the  Yerba  Buena  Building  Com- 


pany only  when  It  produced  satisfactory  re- 
leases mentioned.  The  building  company 
never  presented  any  releases  or  demand  for 
the  money ;  but  on  the  contrary,  about  three 
years  afterward,  they  disclaimed  any  Inter- 
est in  the  fund. 

Upon  no  theory  Is  there  any  privity  be- 
tween the  plaintiffs  and  the  defendant ;  and 
no  ground  exists  upon  which  plaintiffs  can 
claim  any  right  in  the  fund  Involved. 

There  is  no  evidence  to  show  that  plain- 
tiffs reHed  In  any  manner  upon  the  deposit 
thus  made  or  were  in  any  way  prejudiced  by 
it  So  far  as  the  evidence  shows,  they  did 
not  rely  upon  the  transaction  for  the  pay- 
ment of  their  claims;  and  In  fact  there  is 
no  testimony  indicating  in  the  sUghtest  de- 
gree that  tbey  ever  knew  anything  about  it ; 
nor  is  there  any  evidence  to  show  that  plain- 
tiffs did  a  single  thing  that  demanded  recog- 
nition or  that  defendant  recognized  their 
rights  or  did  anything  npon  which  a  liability 
might  be  created. 

[2,3]  The  transaction  did  not  constitute 
ft  trust  or,  as  is  claimed,  an  equitable  assign- 
ment; nor  Is  there  anything  that  could  In 
any  manner  be  construed  as  creating  an  ^ 
t»ppel  in  favor  of  the  plaintiffs,  for,  so  far 
as  the  record  shows,  they  knew  nothing  of  It 
The  entire  transaction  was  simply  a  means 
adopted  by  the  owner  of  the  building  of  set- 
ting aside  money  with  which  to  pay  her  con- 
tractor, in  which  the  plaintiffs  were  in  no 
manner  privies  to  or  In  any  manner  affected 
by  it.  Blutbenthal  &  Bickart  v.  Silverman, 
113  Ga.  102,  38  S.  B.  344. 

There  being  no  evidence  to  support  the  find- 
ings that  the  deposit  was  made  for  the  bene- 
fits of  plaintiffs  and  that  they  held  8u<^  fnnd 
in  trust  for  tbem.  It  follows  that  the  Judg- 
ment most  be  reversed ;  and  It  Is  so  ordered. 

We  concur:  LENNON,  P.  J.;  KEBBI- 
GAN,  J. 


HARTFIELD  v.  ALDERETB.    (Civ.  1662.) 
(District  Court  of  Appeal,  Second  District, 
California.  Nov.  11,  1914.) 

1.  APPEAi.  ANn  Ebbob  (S  848*)— Tna  to  Af- 

PKAL— StATDTB. 

Under  Code  Civ.  Proc.  S  941b,  providlna 
that  notice  of  appeal  must  be  Bled  within  6u 
days  after  the  notice  of  entry  of  judgment  and 
in  any  .case  within  6  months  of  entry  of  judg- 
ment, an  appeal  taken  within  6  months  is  tak- 
en in  time,  where  no  notice  of  entry  of  Judg- 
ment was  Berved. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  iS  1900-1904;  Dec.  Dig.  I 
348.*1 

2.  Appeal  awd  Ebbob  ({  848*) — Tikk  to  Af- 

pBAi*— Statute— What  is  Notice. 

Where  a  written  notice  of  entry  of  Judg- 
ment is  needed  to  ^art  the  running  of  the  time 
to  appeal  or  to  request  the  transcript  of  the  er- 
ideuce,  the  fact  that  the  party  has  actual  notice 
of  the  entry  of  judgmmt  will  not  suffice. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Kn-or,  Cent.  Dig.  1900-1904;  Dec.  Dig.  « 
348.»] 
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S.  Appbai.  and  Ebbob  (!5  S48,  411*)— Timb 
TO  AppeaI/— Wbitten  Notice— Statutes. 
Under  Code  Civ.  Proc.  S  1010.  the  notice  ot 
intent  to  appeal,  which  Code  Civ.  Proc.  {  953a, 
reqoires  shall  be  served  in  ten  days  after  notice 
of  entry  of  judgment,  most  be  In  writing. 

[Ed.  Note. — For  other  cases,  Bee  Appeal  and 
Error,  Cent  Dig.  S§  1900-1904,  2100 ;  Dec.  Dig. 
H  348,  411.*] 

4.  Appeal  and  Ebbob  ^  606*)— Tiue  to  Ap- 
PEAX/— Waives  of  Notice— BkcoBD. 

Waiver  of  written  notice  ot  entr;  of  judg: 
ment  must  appear  from  the  record,  and  the  mere 
fact  that  appellant  filed  a  bond  to  ataj  ezecu- 
tioii,  prior  to  taking  an  appeal,  appearing  de- 
hors the  record,  is  not  a  wuver  of  the  written 
notice. 

[Ed.  Not&— Il^>r  other  casesi  see  Appeal  and 
Error,  Cent.  Dis-  S  2S1S ;  Dec  Dig.  f 605.*] 

Appeal  from  Superior  Gonrt,  Loa  Angelee 
Coantr ;  Gharlee  Wellborn,  Jndge. 

Action  b7  A.  J.  Hartfleld  against  Frank 
Alderete.  Judgment  tot  plaintUf,  and  de- 
fendant appeals.  On  motion  to  dismiss. 
Motion  doded. 

J.  Marlon  Wright,  of  Los  Angeles,  for  ap- 
pellant. Lester  E.  Hardy,  ot  Los  Angeles, 
for  respondent. 

SHAW,  J.  Plaintiff,  who  Is  respondent, 
moves  to  <^<>^miMi  the  appeal  upon  the  ground 
that  notice  thereof  and  request  for  a  tran- 
script was  not  filed  wltbin  10  days  after 
notice  to  the  defendant  of  the  entry  of  Judg- 
ment. The  appeal  was  taken  under  the  al- 
ternative method.  No  notice  of  the  entry  of 
judgment  was  served  upon  defendant.  After 
the  entry  of  judgment  defendant,  as  shown 
by  the  tertiflcate  of  the  clerk,  prior  to  taking 
any  steps  to  appeal  therefrom,  filed  a  bond 
the  purpose  of  which  was  to  stay  execution 
of  the  Judgment;  and  respondent  contends 
that  actual  notice  of  the  entry  of  judgment 
must  be  deemed  implied  from  the  filing  of 
such  stay  bond. 

[1]  The  Judgment  was  entered  on  July  2, 
1914,  and  the  notice  of  appeal  was  filed 
,  July  27,  1914.  Section  941b,  Code  of  Civil 
Procedure,  provides  that  such  notice  of  ap- 
peal "may  be  filed  at  any  time  after  the 
rendition  of  the  judgment,  order  or  decree, 
but  the  same  must  be  filed  within  sixty  days 
after  notice  of  entry  of  said  Judgment,  order 
or  decree  has  been  served  upon  the  attorneys 
of  record  appearing  in  said  cause  or  proceed- 
ing, provided,  however,  that  If  no  notice  of 
entry  of  judgment  be  given  the  notice  must, 
nevertheless,  be  filed,  under  any  circum- 
stances, not  later  than  six  months  after  the 
entry  of  the  judgment,  order  or  decree." 
Since  no  notice  of  the  entry  of  Judgment  was 
served  upon,  the  attorneys  of  record  for  the 
defendant,  the  60  days  within  which  the  ap- 
peal must  be  taken,  where  such  service  is 
had,  did  not  begin  to  run,  and,  the  appeal 
having  been  taken  prior  to  the  giving  of  such 
notice  and  within  6  months  after  the  entry  of 
judgment,  it  follows  that  the  appeal  was 
taken  within  the  time  prescribed  therefor. 


[2]  It  la  the  servloe  of  the  notloe  which 
starts  the  60  days  to  running,  and  not  the 
fact  that  defendant  may  have  had  actual 
notice  of  the  entry  of  judgment.  In  dis- 
cussing a  like  question  in  the  case  of  Title 
Insurance  &  Trust  Go.  t.  California  Develop- 
ment Go..  143  Pac.  726,  it  Is  said: 

"But  the  60  days  for  taking  an  appeal  under 
section  941b  runs  from  and  after  'notice  ot  en- 
try ••  ♦  has  been  served  upon  the  attor- 
neys of  record.  •  •  • '  This  iinplies,  as  if 
intimated  in  Estate  of  Keating,  IBS  Cal.  IW 
[110  Pac.  109],  'that  the  notice  •  •  con- 
templated is  necessarily  a  notice  in  writing 
which  may  be  served  in  the  ordinary  manner  ol 
serving  a  writing.'  Parol  evidence  that  a  part{ 
knows  a  fact,  or  his  written  statement  bom 
which  such  knowledge  may  be  inferred.  Is  not 
equivalent  to  service  upon  him  of  written  no- 
tice of  the  tact" 

See,  also,  Foss  v.  Johnstone,  158  Gal.  119, 
110  Pac  294,  and  Huntington  Park  Improve- 
ment Uo.  T.  Park  Land  Co,  165  Cal.  429, 132 
Pac.  760. 

'  [3]  ejection  953a,  Code  of  Civil  Procedure, 
having  referrace  to  the  preparation  of  a 
transcript  of  the  evidoice  In  lieu  of  a  bill 
of  exceptions,  provides  that  the  party  adopt- 
ing such  method  in  brings  up  the  record 
shall  file  "with  the  clerk  of  the  court  from 
whose  Judgmrat,  order  or  decree  said  appeal 
is  taken,  or  to  be  taken,  a  notice  stating 
that  he  desires  or  Intends  to  appeal,  or  has 
appealed  therefrom,  and  requesting  that  a- 
transcript  of  the  testimony  offered  or  taken 
•  *  •  be  made  up  and  prepared."  "Said 
notice  must  be  filed  within  ten  days  after 
notice  of  entry  of  the  Judgment,  order  or  de- 
cree." One  of  the  grounds  urged  by  respond- 
ent for  dismissal  of  the  appeal  is  that  this 
notice  and  request  for  transcript  was  not 
filed  within  10  days  after  notice  to  defend- 
ant of  the  entry  of  judgment;  and,  although 
the  appeal  was  taken  in  time,  it  is  insisted 
that  the  act  of  the  clerk  in  preparing  the 
transcript  was  unauthorized,  by  reason  of 
the  fact  that  the  request  therefor  was  not 
made  within  10  days  after  defendant  had 
actual  notice  of  such  entry.  The  notice  of 
entry  of  the  Judgment  contemplated  by  this 
section,  while  not  so  statetl,  must  neverthe- 
less, under  section  1010  of  the  Code  o'f  Civil 
Procedure,  be  a  written  notice.  As  stated,  no 
written  notice  of  entry  of  the  judgment  was 
at  any  time  served. 

[4]  While  a  party  entitled  to  written  notice 
may  waive  the  same,  evidence  of  such  waiver 
must  appear  from  the  record.  Gardner  v. 
Stare,  135  Ca!.  118,  67  Pac.  6;  Mallory  v.  See, 
129  Cal.  356,  61  Pac.  1123.  There  Is  nothing 
In  either  the  clerk's  or  the  reporter's  tran- 
script disclosing  any  fact  tending  to  show 
that  appellant  had  any  notice  of  the  entry 
of  Judgment  The  tact  that  prior  to  taking 
the  appeal  defendant  filed  a  stay  bond  Is 
evidenced  by  matter  dehors  the  record.  The 
bond  was  a  mere  loose  sheet  of  paper,  per- 
formed no  function  whatever,  and  hence  the 
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act  ct  flllog  It  was  a  niilUl7<   It  cannot,  In 
our  opinion,  be  considered  aa  evidence  of  a 
waiver  of  the  written  notice  of  the  entry  of 
judgment  to  wblch  defendant  was  entitled. 
Tbe  motion  to  dismiss  the  appeal  Is  denied. 

We  concur:   CONRBY,  F.  J.;  JAMBS,  J. 


MONTGOMBRT  v.  DORN  et  aL   (Civ.  1205.) 

(District  Court  of  Appeal,  Third  District.  Cal- 
ifornia.   Nov.  6,  1914.) 

1.  TSIAL  (§  396*)— FlNDIMGS— CoNrOBMITY  TO 

Pleading— Pbincipal  and  Agent. 

In  an  action  on  a  contract  to  pay  the  debt 
of  another,  the  variance  between  a  huding  that 
R.,  through  his  agent,  D,,  entered  into  the  con- 
tract and  an  allegation  of  tbe  complaint  that  D. 
and  R.  promised  to  pay  the  debt  was  not  mate- 
rial ;  it  being  aumcient,  in  an  action  on  a 
contract  executed  by  an  agent,  to  charge  the  act 
aa  that  of  the  principal,  witliout  diacutaing  the 
fact  of  the  agency. 

[Ed.  Note.--For  other  cases,  see  Trial,  Cent. 
Dig.  SI  93&-»38;  Dec  Dig.  i  890.*] 

2.  Pbinoipai,  and  Agent  (g§  145, 146*)— Con- 
tract BY  AOBNT—LIABIUTT. 

Where  a  contract  is  made  by  an  agent  with- 
in the  scope  of  his  employment,  ordinarily  both 
the  agent  and  the  undisclosed  principal,  when 
discovered,  are  liable,  and  may  be  Joined  as  de- 
fendants. 

[Ed,  Note. — For  other  cases,  see  Princiital  and 
Agent,  Cent  Dig.  SS  499,  513-620.  6a-527; 
■  Dec.  Dig.  §S  145,  146.*] 

3.  Pbincipal  and  Agent  (8  173*)— Contbact 
BT  Agent— EviDBNCB— RECEPTION  OF  Ben- 

KUTS. 

In  an  action  on  a  contract  executed  by  an 
agent,  binding  the  principal  to  pay  the  debt  of 
another,  testimony  as  to  the  execution  and  de- 
livery of  the  note  evidencing  the  debt  and  as  to 
the  property  pledged  therefor,  and  that  the  con- 
sideration for  the  contract  made  by  tbe  agent 
was  the  sale  of  such  property  to  the  principal, 
was  properly  admitted. 

[Ed.  Note.— For  other  eases,  see  Principal 
and  Agent,  Cent  Dig.  S|  e6&-^l;  Dee.  Dig. 
f  173.«1 

4.  Pbincipal  and  Agent  (S  21*>~Bxistence 
Off  Agency — Testimont  of  Agent. 

In  an  action  on  an  agent's  contract  exe- 
cnted  for  a  valuable  consideration,  and  hinding 
his  principal  to  pay  the  debt  of  another,  tbe 
agent  was  competent  to  testify  to  the  fact  of  his 
agency. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  §  39 ;  Dec  Dig.  {  21.»] 

5.  Pbincipal  and  Agent  rt  28*)— Contbact 
BT  Agent— IDENTITI  of  Pbinqefal— Suffi- 
ciency OF  Evidence. 

Evidence,  in  an  action  on  an  agent's  con- 
tract binding  his  principal  to  pay  the  debt  of 
another,  held  to  show  that  his  principal  was  a 
certain  indiTidual,  and  not  a  company  of  which 
such  individual  was  a  member. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  §  41 ;  Dec.  Dig.  $  23,*] 

6.  Frauds,  Statute  of  (8  116*)— Authobitt 

OF  AtiE.NT— NELKRSITT  OF  WBITING. 

Since  the  parol  promise  of  a  transferee, 
made  in  consideration  of  tbe  executed  transfer, 
to  assume  an  indebtedness  of  tin;  truiisfrrror  to 
a  third  person  is  binding.  Civ.  Code,  g  2'MK),  pro- 
viding that  authority  to  malce  a  contract  requir- 
ed to  be  in  writing  can  only  be  given  by  on  in- 
strument in  writing,  docs  not  require  that  the 


anthority  of  the  transfereeVi  agent  to  contract 
for  him  be  in  writing. 

[Ed.  Note.— For  other  cases,  see  Frands.  Stat- 
ute o^f,  Cent  Dig.  IS  251-360;   Dee.  Dig.  | 

7.  Biixs  AND  Nona  (I  B27*)-^FBOor  of  Noh- 
patuknt. 

The  prodnction  of  a  promissory  note  show- 
ing no  indorsement  of  payment  waa  prima  fade 

evidence  of  nonpayment 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  8S  1847-1855;  Dec  Dig.  § 
527.*J 

8.  Contracts  (I  187*)— Ewporobment— Par- 
ties—"E^xpsEasLT  FOB  the  Benefit"  of  a 
Thibd  Pebson. 

An  agent's  contract  binding  hia  principal, 
in  consideration  of  property  received  by  the 
principal,  to  pay  a  debt  due  from  the  other  con- 
tracting party  to  plaintiff,  was  a  contract  made 
"expressly  for  the  benefit"  of  plaintiff,  within 
Civ.  Code,  8  1559,  providing  that  a  contract 
made  expressly  for  the  benefit  of  a  third  person 
may  be  enforced  by  him  at  any  time  before  the 
parties  thereto  rescind  it 

[Ed.  Note.— For  other  cases,  see  Contracta* 
Cent.  Dig.  88  788-807 ;  Dec  Dig.  8  187.*] 

Appeal  from  Superior  Gonrt;  Alameda 
County;  N.  D.  Amot,  Judge. 

Acti<ni  by  George  S.  Montgomery  against 
Walter  B.  Dom  and  others.  From  Judgment 
for  plaintiff  and  denial  of  new  trial,  defend- 
ant  A.  J.  Rankin  appeals.  Affirmed. 

Sullivan  &  Sullivan  and  Theo.  J.  Roche, 
all  of  Son  Francisco,  for  appellant  R.  H. 
Cross,  of  San  Francisco,  A.  F.  St>  Sure,  of 
Alameda,  and  L.  W.  liovey,  of  San  Frandago, 
for  respondent  Montgomery. 

CHIPMAN.  P.  J.  Id  plalntlfTs  amendea 
complaint  It  Is  alleged  that  defendant  Fitch 
executed  hla  promlsaory  note  to  plalntlfif 
September  26,  1908,  for  the  sum  of  $1,360, 
payable  90  days  after  date,  with  intereat 
after  maturity,  secured  by  certain  shares  of 
Home  Circle  Casta  Store  &  Mail  Order  House, 
a  corporation;  that,  after  the  execution  of 
said  promissory  note,  and  prior  to  the  com- 
mencement of  the  action,  defendants  Doru  ' 
and  Rankin  "expressly  and  tn  writing  under* 
took,  agreed,  and  promised  tbe  said  Ctaas. 
A.  Fltcb,  for  a  good  and  valuable  cousidera- 
tion  moving  to  them,  and  to  each  of  them, 
to  pay  the  said  promissory  note  and  tbe 
whole  thereof  for  tbe  express  benefit  of  plain- 
tiff herein,  and  said  ondertaklng,  agreement, 
and  promise  has  at  no  time  been  rescinded." 
Tbe  prayer  la  for  Judgment  against  defend- 
ants  for  $1,360,  with  Interest  at  7  per  cent 
after  December  26, 1008,  and  that  said  pledg- 
ed property  be  sold  and  the  proceeds  applied 
to  the  payment  of  said  indebtednesa,  and  for 
general  rellet 

Defendant  Rankin  Interposed  a  general 
and  special  demurrer  to  the  amended  com- 
plaint, which,  being  overmled,  he  answered 
by  expressly  denying  its  averments.  Defend-: 
ant  Dom  answered,  and,  on  information,  de- 
nied most  of  the  averments  of  plaintiff's 
amended  complaint,  and,  by  way  of  answer 
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thereto,  set  forth  vih&t  be  alleged  to  be  the 
(acts  In  the  transaction,  to  wit:  That,  on  or 
about  September  7,  1909,  as  agoit  and  at- 
torney of  Rankin,  and  not  otherwloe,  he  en- 
tered Into  a  written  acrraem«nt  (plaintiff's 
Exhibit  3)  to  purchase  for  Rankin  from  de- 
fendant Fitch  and  one  H.  McDonald  certain 
shares  of  said  corporation,  referred  to  in 
plaintiff's  complaint,  and.  In  consideration  of 
the  transfer  of  said  stock  by  Fitch  and  Mc- 
Donald to  RanUn,  the  said  Rankin  praolsed 
and  agreed  to  pay  for  said  shares  certain 
cash  to  ntch,  and  to  liquidate  certain  desig- 
nated claims,  and  among  them  the  said  oinim 
of  plaintiff;  that,  In  pursuance  of  said  con- 
tract, said  shares  were  transferred  to  Ran- 
kin, and  Rankin  paid  to  Fitch  the  amount 
agreed— to  wit,  ?150— and  one  other  claim, 
but  did  not  pay  certain  other  claims,  nor  did 
he  pay  the  said  claim  of  plaintiff;  that  he 
(Doth)  acted  solely  as  agent  and  attorney  of 
Rankin,  and  so  Informed  defendant  Fitch 
and  said  McDonald,  and  "that  said  defendant 
A.  J.  Rankin  was  the  principal  In  .said  con- 
tract, and  that  the  defendant,  Walter  E. 
Dom,  was  but  the  agent  and  attorney  for 
utd  party";  that.  In  pursuance  of  said 
contract,  said  Rankin  became  the  sole  owner 
of  sdid  stock  of  said  corporation. 

The  court  gave  Judgment  for  plaintiff 
agalwt  defendants  Fitch  and  Rankin  for 
the  sum  of  $1,360,  and  interest  at  7  per  cent 
from  December  29,  1908,  and  directed  that 
the  Bald  shares  be  sold  and  the  proceeds  ap- 
Iflled  to  the  iwyment  of  said  amount,  and 
that  the  action  be  dismissed  as  to  defmdant 
Dorn.  Defendant  Rankin  alone  appeals 
from  the  Judgment  and  from  the  order  de- 
nytng  his  motion  for  a  new  trial. 

Upon  sufficient  evldoice  the  court  found 
that  the  arerments  ot  the  amended  complaint 
wen  true,  and  that  ttie  averments  of  defend- 
ant Banktn'8  answer  ime  not  true.  Speclflc- 
ally,  and  on  sufficient  evidence;  It  foand  that 
Eltdi  ezecnted  Uie  pnmlBsory  note  ta  al- 
lied, and  idedged  the  said  share*  as  alleged 
and  as  testlfled  to  by  defendant  Vltcb,  and 
that  no  part  of  said  promissory  note  has 
been  paid;  that  the  transaction  by  which 
defendant  Rankin  became  liable  for  the  pay- 
ment of  said  prominory  note  waa  snbstan- 
tially  as  alleged  in  defendant  Dom's  answer 
and  as  test! fled  to  by  him;  that  Dom  was 
aedng  solely  as  BanUn's  agent  and  attorney 
and  by  his  direction  and  with  bis  knowledge 
and  ecnsent,  and  that,  porsnant  to  said  wrlt- 
tai  agreement  entered  into  by  Dom,  Bankln 
paid  certain  of  tbe  claims  therein  agreed  by 
Urn  to  be  paid,  bat  tbat  be  did  not  pay  plain- 
tiff's said  claim ;  that  Dom  rec^ved  no  prof- 
its or  benefits  from  said  transaction,  and  that 
"def aidant  A.  J.  Rankin  received  all  the 
benefits  and  profits  accrntaig  from  said  con- 
tract, and  was  and  Is  the  principal  there- 
aDder ;  that  defendant  A.  J.  Rankin  received 
raluable  and  snffldent  considerations  for  the 
execution  of  said  contract  of  October  7. 1909, 


as  hereinafter  set-fortb."  Finding  number- 
ed 7  Is  as  follows: 

"That  defendant  A.  J.  Rankin,  after  the  said 
execution  and  delivetr  of  aaid  promiBSory  note, 
•  •  *  to  wit,  on  or  about  October  7,  1909, 
expressly  and  in  writing  undertook,  agreed,  and 
promised  the  8aid  Charles  A.  Fitch,  for  a  good 
and  valuable  <K>naideratiou  moving  to  him,  to 
pay  tbe  said  promissory  note  owing  from  said 
C.  A.  Fitch  to  plaintiff  and  tbe  whole  thereof 
for  the  express  benefit  of  plaintiff  herein,  and 
said  undertaking,  agreement,  and  promise  has 
at  no  time  been  rescinded." 

[1]  1.  Appellant's  first  proposition  is  that 
there  is  a  fatal  variance  between  paragraph 
4  of  the  complaint  and  th©  findings  thereon ; 
namely,  finding  7,  supra.  This  paragraph 
stated  that  Waiter  a  Dom  and  A.  J.  Ranltin 
"expressly  and  in  writing  undertook,  agreed 
and  promised  the  said  Charles  A.  Fitch,  for 
a  good  and  valuable  consideration  moving  to 
them,  and  to  each  of  them,  to  pay  said  prom- 
issory note  and  the  whole  thereof,  for  the  ex- 
press benefit  of  the  plaintiff."  The  claim  is 
that  "both  Dom  and  Rankin  undertook  in 
writing  to  pay  said  promissory  note  and  that 
both  received  consideration  therefor,  while 
the  findings,  based  upon  the  evidence  as  It 
was  viewed  by  the  court,  are  that  A,  J.  Ran- 
kin alone  'expressly  and  In  writing  under- 
took, agreed,  and  promised'  to  pay  said 
promissory  note" — citing  People  v.  Cum- 
mlngs,  117  Cal.  497,  49  Pac.  576.  In  that 
case  the  Indictment  charged  that  the  note 
was  obtained  by  false  pretenses,  dwcrlbing 
the  notes  as  having  been  executed  by  one 
person  as  maker,  but  tbe  proofis  showed  that 
the  note  was  executed  by  two  persons  as 
joint  makers,  and  the  variance  was  held  ma- 
terial. No  such  case  appears  here.  It  was 
not  alleged  (bat  Dorn  and  Rankin  Jointly 
executed  the  agreement  and  It  was  not  found 
that  Bankln  "alone"  entered  into  the  agree- 
ment, but  rather  that  he,  through  hts  agent, 
Dom,  entered  into  It. 

[2]  Dom  was,  on  the  face  of  tbe  agree- 
ment, a  principal,  while,  in  fact,  he  was  the 
agent  of  tbe  undisclosed  principal.  "The 
general  rule  is  that,  where  tbe  contract  Is 
made  by  an  agent  within  the  scope  of  bis 
employment,  both  the  agent  and  the  undis- 
closed principal,  when  discovered,  are  liable 
on  the  Mmtract,  and  may  be  Joined  as  de- 
foidants  tbeceoa."  Si  Cyc.  p.  1624.  It  was 
not  necessary  to  aver  the  t&ct  of  agency,  "It 
being  sufficient  to  charge  the  act  as  that  of 
the  principal,  without  disclosing  tbe  fact  of 
tbe  agency"  (Id.  p.  1^6);  and  where  "the 
proof  Is  that  such  acts  were  done  or  knowl- 
edge obtained  by  bis  authorized  agent,  there 
Is  no  variance"  (Id.  p.  1638).  Rankin  was 
shown  by  the  evidence  to  have  been  the  un- 
disclosed principal,  and  was  properly  Joined 
with  Dom  as  party  defendant,  and  as  to 
Rankin  a  good  cause  of  action  was  staterl. 
Rankin  was  therefore  not  prejudiced,  wheth- 
er or  not  a  Judgment  went  against  Dom. 
Allen  V.  Globe  Grain  &  Milling  Co.  et  aL, 
1S6  Cal.  286,  291,  104  Fac  306. 
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[3, 4]  2.  In  making  his  proofs  plaintiff  In- 
troduced testimony  as  to  tbe  execution  and 
delivery  of  the  note;  alao  as  to  tbe  pled^ng 
of  the  shares  of  the  corporation;  also  as 
to  the  contract  for  the  sale  of  certain  of 
these  shares — to  all  of  which  defendant  Ran- 
kln  objected,  on  the  ground  that  hla  name 
did  not  appear  on  the  note  or  In  tbe  con- 
tract, and  that  each  transaction  was  res 
inter  alios  acta.  The  testimony  was  rele- 
vant when  offered  as  to  the  other  defend- 
ants, and  tbe  testimony  later  along  In  the 
trial  fuUy  connected  Bankln  with  the  trans- 
actions. We  dlscqver  no  error  in  admitting 
this  or  any  of  the  evidence  offered.  It  was 
competent  to  show  who  received  tbe  bene- 
fits of  the  transaction,  and  It  waa  competent 
to  show  by  Dom  for  whom  be  was  acting. 
"While  the  statements  or  admissions  of  one 
not  as  a  witness  that  in  a  certain  transac- 
tion he  acted-  as  agent  for  another  are  not 
competent  to  prove  the  fact  of  agency,  yet, 
if  he  is  called  as  a  witness,  bis  testimony, 
not  only  that  he  acted  as  the  agent  of  tbe 
party,  but  as  to  the  fact  of  agency,  •  •  * 
where  it  rests  in  parol,  is  as  competent  as 
that  of  any  other  witness."  McRae  v.  Argo- 
naut Land  &  Development  Co.,  6  Cal.  Unrep. 
Cas.  146,  54  Pac.  743;  Mechem  on  Ag&ney, 

S  101. 

[6]  3.  Some  further  points  are  presented 
on  motion  for  nonsuit  which  will  be  briefly 
noticed.  It  is  claimed  that  the  evidence 
showed  that  the  contract  was  the  obligation 
of  A.  J.  Ranklu  &  Co.,  and  not  that  of  Ran- 
kin. Dom  testified  tbat,  to  the  best  of  his 
knowledge,  Rankin  was  a  member  of  the 
said  company,  and  tbat  he  represented  tbe 
company  in  the  negotiations.  Tbe  evidence 
was  that  Rankin  was  the  only  i>erson  dis- 
closed as  principal.  Dorn  testified  tbat  Ran- 
kin received  the  benefits  and  profits  of  tbe 
contract,  and  that  be  was  acting  for  Rankin 
throughout  the  transaction,  and  that  Ban- 
kin  became  tbe  owner  of  the  stodE  'in  pur- 
suance of  fhB  contract"  Rankin  was  a  wit- 
ness in  his  own  behalf.  Neither  In  his  an- 
swer nor  in  bis  testimony  did  be  claim  that 
bis  firm  was  a  party  to  the  transaction.  Tbe 
testimony  of  defendant  Fitch,  as  w^l  as  tbat 
of  Dom,  sbows  that  the  transaction  was  for 
Rankin's  individual  benefit 

[6J  Appellant  further  contends  that  tbe 
contract  was  invalid,  because  It  waa  an 
agreement  to  pay  the  debt  of  another,  and 
waa  not  dgned  by  Bankin,  and  that  Dorn 
bad  no  authority  in  writing  to  act  for  Ban- 
kin,  citing  sections  1624  and  2309,  Civ.  Code. 
'*The  promise  of  a  transferee  of  picperty, 
made  in  conslderatton  of  tbe  transfer,  to  as- 
sume and  discharge  an  Indebtedness  of  the 
transferror  to  a  third  peracm,  Is  obligatory 
on  him  altiiough  resting  In  paroL"  20  Cyc. 
174 ;  Sacramento  Lumber  Co.  t.  Wagner,  67 
CaL  2^,  7  Paa  705;  Tevis  v.  Savage,  130 
Cal.  411,  62  Pae  611;  Doe  v.  AUen,  1  Cal. 
App.  560,  82  Pac.  668.  Inasmncb  as  the 
agreement  waa  aoA  not  required  to  be  in  writ* 


ing,  it  was  not  essential  that  Dom's  author- 
ity to  act  for  Rankin  should  be  in  writing, 
and  section  2809  of  the  Civil  Code  has  no 
application. 

It  is  also  claimed  that  Dom's  authority 
was  "expressed  in  general  terms"  and  hence 
he  had  no  authority  "to  act  In  his  own 
name,"  citing  section  2322  of  the  Civil  Code. 
Dom  was  asked  by  appellant's  attorney  to 
state  why  be  had  not  presented  tbe  contract 
to  Rankin  to  be  signed.    He  answered : 

"For  the  reason  that  Sir.  Raoldn  did  not  want 
to  buy  the  stock  Id  bis  own  name,  as  he  said  to 
me,  and  he  said  he  didn't  want  to  bu:^  It  in  his 
own  name  for  the  reason  that,  he  being  in  tbe 

S'ocery  business,  the  creditors  of  tbe  Home 
ircle  Gash  Store  were  bo  numerous,  and  it  was 
Mr.  Rankin's  opinion  if  they  knew  he  was  the 
purchaser  they  would  Insist  on  being  paid  in 
full,  and  it  was  bis  idea  that,  by  purchasing  it 
in  my  name,  I  would  be  able  to  make  a  settle- 
ment with  the  creditors  for  a  lesa  amount  than 
100  per  cent  on  the  dollar." 

He  testified  directly  tbat  Rankin  requested 
him  (Dom)  to  execute  tbe  contract  In  his  own 
name. 

[7]  4.  1*6  production  of  the  promissory 
note  showing  no  indorsement  of  payment 
was  prima  facie  evidence  of  nonpaym^t 
Melone  v.  Rufflno,  129  Cal.  614,  62  Paa  93. 
ra  Am.  St  Bep.  127;  Hurley  v.  Byan,  137 
Cal.  461,  70  Pac.  292;  Btoart  v.  LorA,  3S8 
Cal.  672.  72  Pa&  142. 

[I]  6.  Finally,  it  Is  contended  that  tbe  con- 
tract, plaintiff's  Exhibit  3,  is  not  tbe  am- 
tract  contemplated  by  section  1559  of  tbe 
Civil  Code,  wbldi  provides  as  follows: 

"A  contract,  made  expressly  for  tbe  benefit  of 
a  third  person,  may  be  enforced  by  him  at 
any  time  before  the  parties  thereto  rescind  it" 

Dom  was  tbe  party  of  the  second  part  in 
the  contriact  and  by  its  terms  it  was  agreed : 

"That  the  party  of  the  second  part  shall  as- 
sume and  pay  or  liquidate  tbe  following  claims 
agaiust  the  parties  of  the  first  part  (G.  A.  Fitch 
and  A.  H.  McDonaldlor  either  of  them,  to  wit: 
The  claim  of  A.  J.  Bankin  Ctonpany,  and  Ua 
assigaee,  F.  B.  O'Reilley,  for  tbe  sum  of  $2,- 
600.00  or  thereabouts.  The  claim  of  Morrk 
Bros.  Company  for  the  sum  of  $350.00  or  tbere- 
abouta.  The  claim  of  Qeorge  fS.  Montgomery, 
for  the  sum  of  fl,3G0.00,  or  thereabouts,  to- 
gether with  interest  Pav  to  C.  A.  Fitdi  be- 
tween (100.00  and  $150.00  immediately  upon  a 
transfer  of  all  of  toa  Btodr." 

There  was  evidence,  and  the  court  found, 
that  Rankin,  in  accordance  with  said  con- 
tract, paid  Fitch  the  sura  of  $160.  and  Morris 
Bros.  Company  $350,  but  did  not  pay  inahn- 
tlff  as  by  said  contract  he  agreed  to  da  The 
contention  of  appellant  la  tiiat  plalnttff^ 
Montgomery,  was  to  receive  under  this  con- 
tract "nothing  more  than  a  mere  Incidental 
benefif  and  tbat,  applying  tbe  recc^nlied 
deflniti(m  of  the  word  "ffiqwesaly,"  the  con- 
clusion "la  inescapable  that  llie  aanje  [tbe 
contract]  was  never  Intended  for  the  'expreaa 
benefits  of  plaintiff,  Montgomery,  in  this  ac- 
tion, and  la  therefore  not  wifbln  the  pre- 
virions  of  section  1556  of  the  Civil  Code." 
Cases  ore  cited,  of  whlcta'  Clmi«  Kee  v.  Da- 
vidson, 78  Cal.  522.  15  Pac;  100.  la  an  ex- 
ample, where  tbe  court  said: 
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"Tbe  general  rale  applicable  to  cases  of  this 
Uad  is  *tfaat,  when  two  persona,  for  a  considera- 
tion sufficient  as  between  tbemselvea.  covenant 
to  do  some  act  which,  if  donci  would  inciden- 
tally result  in  the  beneflt  of  a  mere  stranger, 
that  stranger  has  not  a  right  to  enforce  the 
covenant,  although  one  of  the  contracting  pai^ 
ties  might  enforce  it  aa  against  the  otiier." 

Is  this  such  a  case?  In  our  opinion,  tbe 
contract  cannot  be  so  construed.  The  con- 
tract reads: 

"That  the  parties  of  the  first  part  [Fitch  and 
McDonald]  sell,  and  the  party  of  second  part 
[Dorn]  buys  [describing  the  shares  of  stockj  up- 
on the  following  terms  and  conditiODS,  to  ^t: 
That  the  party  of  the  second  part  shall  aasuma 
and  pay,"  etc.,  as  quoted  above. 

In  addition  to  the  promise  to  pay  the 
claims  mentioned,  Dorn  (RanUn)  was  to  give 
Fitch  a  position  in  case  Dorn  (Rankin)  mo- 
ceeded  In  reorganizing  tbe  corporation 
whose  stock  he  was  buying,  and  Fitch  was  to 
Teoeive  some  of  the  shares  ot  this  new  oor- 
pontlon  If  organised.  There  is  nothing  in 
the  contract,  however,  that  gives  the  slight- 
est ground  for  the  oontmitltm  that  plaintiff's 
Interest  in  it  was  merely  IncfdentaL  The 
paymoit  ot  the  claims  mentioiwd  was  the 
dittf  conMderatl<m  tm  the  transfer  of  the 
stoc^  and  when  we  substltnte  BanUn  for 
Dorn,  as  the  evidence  folly  warrants  onr  do- 
ing; It  seons  to  ns  very  clear  that  the  con- 
tract was  made  '^expressly  for  the  beneffl^' 
(tf  plaintiff.  Dorn  testlfled  that  in  making 
the  sale  of  tbe  stock  Fitch  insisted  that  cer- 
tain claims  against  liim  shoald  be  paid, 
among  th^  ttie  «lalm  of  Montgomery  evi- 
denced the  note  in  suit  Hence  Uie  pro- 
vision in  the  etmtract  for  the  imyment  of  fbia 
dalm.  Dorn  d^vdred  the  contract  to  Ran- 
kin, who  must  be  presumed  to  have  known 
what  his  obligatlonB  were  under  it.  He  dls- 
Aarged  part  of  them  imrsnant  to  the  cchq- 
tract,  and  we  can  see  no  reason  for  taoldli^ 
that  he  should  not  disdiaige  the  one  here  in- 
volved. Many  cases  might  be  cited  to  show 
that  section  1559  is  not  confined  In  its  appli- 
cation to  the  caB6  of  a  sole  or  primary  bene- 
Odary.  Washer  v.  Independent  Mining  Dev. 
Co,  142  Cal.  TOO,  76  Fae  654,  Racon  v.  Davis, 
9  Gal.  App.  88,  98  Pac.  71,  and  Ooff  v.  Ladd* 
181  C3aL  257,  118  Pa&  792,  are  among  sndi 
cases.  The  principle  here  Involved  la  fur- 
ther Illustrated  in  cases  such  as  Malone 
Crescent  aty  M.  ft  T.  77  CaL  S8, 18  Pac. 
868.  niere  defendant  agreed  to  pay  a  cer- 
tain amount  to  a  creditor  ot  one  Murray,  who 
was  engaged  tn  running  logs  for  defendant 
It  was  held  that  an  ori^nal  indebtedness  was 
thus  crested  In  favor  of  the  creditor  of  Mur^ 
ray,  and  that,  if  a  contract  be  for  Ihe  bene- 
fit ctf  a  third  person,  even  though  he  be  not 
cognizant  of  tt  when  made,  the  promiae,  if 
adopted  by  him,  is  deemed  to  have  been 
made  to  him,  and  he  may  sue  thereon,  though 
the  whole  confederation  moved  to  the  prom- 
tsw  from  the  original  promisee;  and  It  Is 
no  objection  to  sudi  action  that  the  original 
promisee  might  ateo  sue  upon  the  promise. 


This  principle  was  a^iUed  where  the  grantee 
of  a  mortgagor  assumed  the  payment  of  the 
mortgage  debt  WlUiama  v.  Naftssger,  103 
Gal.  438,  37  PaC.  411;  Alvord  V.  Spring  Val- 
ley Gold  Go.,  106  Gal.  547.  40  Pac.  27.  See. 
also,  Meyer  v.  Parsons,  129  Oal.  653,  62  Pac. 
216;  Tevls  v.  Savage,  180  GaL  411,  62  Pac. 
611. 

Tbe  Judgment  and  order  are  affirmed. 
We  concur:  BART,  J.;  BURNETT,  J. 


PEOPLE  V.  AMADIO.    (Gr.  640.) 

(District  Court  of  Appeal,  First  District  Gall- 
fomia.  Nov.  U,  1914.) 

1,  GBniiHAL  Law  ({  553*}— EviDBiroa  —  Sw- 
nciBHOY. 

Contradtetiona  and  incoDsistencles  In  the 

testimony  of  prosecutrix  do  not  make  her  tes- 
timony inherently  improbable. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  g  1252 ;  Dec.  Dig.  |  663.*1 

2.  CannifAi.  Law  ({  1189*)--Evidbncs— Srv- 

VIOIBNOT. 

That  conflict  appears  in  tbe  testimony  of 
the  prosecution  or  on  the  whole  case  is  not 
ground  for  a  reversal  of  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  8074-8088;  Dee.  Dtg.  | 
1169.*] 

8.  WXTREBBBS  (§  880*)  •— iKFSAOHimiT  —  Ih- 
00N8ISTBNT  SZATSHEnTB. 

The  district  attorney  may,  in  attempting  to 
impeach  accused  as  a  witness,  call  his  attention 
to  his  testimony  on  a  prior  trial,  though  what 
WM  said  and  done  by  tbe  district  attorney  on 
the  former  trial  was  to  trap  accused  into  an  in- 
advertent answer. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent.  Dig.  S!  1210-1219 ;  Dec.  Dig.  g  880.*] 

4,  Cbiminal  Law  (j  1171*)— Tbial— Miscori- 

DTJCT  OF  District  Attobnbt. 

Personal  references  by  tbe  district  attor- 
ney to  counsel  Cor  accused  made  In  the  heat  of 
trial  are  not  prejudicial  to  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {g  3126,  3127;  Dec.  Dig.  % 
1171.*] 

6.  Grimihal  Law  (S  1137*)— Election  of  0»- 

PBNSE— Effect. 

Where  the  district  attorney,  at  the  sug- 
gestion of  counsel  for  accused,  elected  to  rest 
his  cose  on  a  particular  transaction,  and  ac- 
cused, through  his  counsel,  acquiesced  In  the 
election,  accused  conld  not  complain  because 
the  district  attorney  selected  a  date  dlfferuit 
from  that  alleged  in  the  information. 

[Ed.  Note.— For  ether  cases,  see  Criminal 
Law,  Cent  Dig.  gg  3007-3010;  Dec.  Dig.  g 
1137.*] 

6.  Cbiminax  Law  (g  1032*)— Election  or  Of- 

FEN  BE — Effect. 

Where  the  criminal  act  Is  shown  to  have 
been  committed  prior  to  the  filing  of  the  infor- 
mation and  wiuiin  tbe  period  of  iimitatioas, 
complaint  cannot  be  made  on  appeal  on  the 
ground  of  variance  between  the  date  alleged  in 
the  information  and  the  date  proved,  and  ac- 
cused, complaining  of  a  variance,  must  show 
that  he  suffered  Uiereby  or  was  taken  by  sur- 
prise, and  that  injury  resulted  to  bim. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  gg  2627,  2628,  2642;  Dec. 
Dig.  g  1032.*] 
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Appeal  from  Superior  Oourt,  Alameda 
County;  L.  S.  Church,  Judge. 

Antonio  Amadlo  was  convicted  ot  (^Ime, 
and  be  appeals.  Affirmed. 

Eric  G.  Scudder,  of  San  Francisco,  for 
appellant.  U.  S.  Webb,  Atty.  Gen.,  and  John 
H.  Blordan,  Deputy  Atty.  Gen.,  tat  the  Peo- 
ple. 

PER  CURIAM.  We  are  satisfied  that  none 
of  the  points  made  in  support  of  the  appeal 
is  sufficient  to  warrant  a  reversal. 

[1]  The  contention  that  the  testimony  Is 
inherently  Improbable  Is  based  entirely  upon 
claimed  contradictions  and  inconsistencies  in 
the  testimony  of  the  prosecutrix.  Contra- 
dictions and  inconsistencies  in  the  testimony 
of  a  witness  alone  will  not  ooDstltate  Inlier- 
ent  improbability. 

[2]  The  test  tiiat  can  be  said  in  favor  of 
the  argument  in  support  of  the  appeal  is 
that  there  is  a  pronounced  conflict  in  the 
testimony  offered  upon  behalf  of  the  pros- 
ecution, but  it  is  only  a  conflict ;  and,  wbetb- 
er  It  appear  in  the  evidence  offered  on  be- 
half of  the  people  or  in  the  evidence  adduced 
upon  the  whole  case,  It  will  not  constitute  a 
ground  in  this  conrt  for  a  reversal  of  the 
judgment 

[3]  We  see  no  prejudice  to  the  defendant 
in  the  conduct  of  the  district  attorney  that 
will  Justify  this  court  in  reversing  the  Judg- 
ment Whatever  was  said  and  done  by  the 
district  attorney  In  the  first  trial  of  the 
case  may  or  may  not  have  been  by  way  of 
trapping  the  defendant  into  an  Inadvertent 
answer;  but  however  that  may  be,  the  dis- 
trict attorney  was  within  his  rights  when, 
in  an  attempt  at  impeachment,  he  called  the 
attention  of  the  defendant  upon  the  second 
trial  of  the  case  to  his  testimony  given  upon 
the  prior  trial. 

[4]  The  district  attorney's  references  to 
counsel  were  purely  personal,  and  evidently 
made  in  the  heat  of  battle,  and  we  tail  to 
see  how  they  operated  to  prejudice  the  de- 
fendant 

[6]  With  reference  to  the  contention  that 
the  proof  adduced  at  the  trial  is  at  variance 
with  the  allegations  of  the  information  with 
respect  to  the  date  of  the  commission  of  the 
alleged  offense,  we  are  satisfied  that  the  dls- , 
tricC  attorney  had  the  right  to  elect  and  did 
elect,  upon  the  suggestion  of  the  counsel  for 
the  defendant  to  rest  upon  a  particular 
transaction  as  the  foundation  of  his  case, 
and  that  the  defendant  through  his  counsel, 
acquiesced  in  that  election.  No  particular 
harm,  therefore,  came  to  the  defendant  by 
rea.son  of  selecting  a  date  dlffer^t  from  that 
alleged  in  the  information. 

[B]  Moreover,  we  believe  it  to  be  the  gen- 
eral rule  that,  if  the  act  Is  shown  to  have 
been  committed  prior  to  the  filing  of  the  In- 
formation and  within  the  period  of  the  stat- 
ute of  limitations,  no  complaint  can  be  made 
here  upon  the  ground  of  a  variance.  Even 


if  a  variance  had  occurred.  It  was  incum- 
bent upon  the  defendant  in  view  of  the  elec- 
tion made,  to  show  that  he  had  suffered  by 
that  variance  or  was  taken  by  surprise,  and 
that  injury  to  hlio  resulted  therefrom. 

We  are  satisfled  from  a  review  of  the  evi- 
dence, direct  and  circumstantial,  that  It  is 
sufllcient  to  warrant  the  verdict  of  the  Jury. 

The  Judgmwt  and  order  appealed  from 
are  affirmed. 


PEOPLE  V.  arcALPINB.    (Or.  615.) 

(District  Court  of  Appeal,  First  District  Cali- 
fornia.  Nov.  10,  1914.) 

1.  Cbimikal  Law  (|  1137*)— Tbial— Misook- 

DUCT  OF  DiSTBICT  ATTOBnBT— ImVITED  MIS- 
CONDUCT. 

Tbe  misconduct  if  any  of  the  district  at- 
torney in  asking  questions  of  a  witness  invited 
by  prior  questions  asked  1^  accnaed's  counsel 
cannot  be  complained  of. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  SS  3007-3010;  Dec.  Dig.  | 
113T.*] 

2.  Criminal  Law  (J  1171*)— Appeal— Miscon- 
ntrcr  of  District 'Attorwet  —  Ctibiso  bt 
Conduct  of  CouNrai.  for  Accused. 

The  misconduct  of  tbe  district  attorney  in 
asking  a  witness  questions  is  cured  by  subse- 
quent questions  of  counsel  for  accused,  put  to 
him  when  a  witness  m  his  own  behalf,  and 
bringing  out  the  identical  matter  en^raced  In 
tbe  questions  complained  of. 

[Ed.  Note^For  other  eaaei.  aee  Criminal 
Law,  CentDig.  $8  3126,  3127 ;  DecDlg.  i  1171.*] 

Appeal  from  Superior  Court,  Alameda 

County;  F.  B.  Ogden,  Judge. 

C.  W.  McAlpine  was  convicted  of  crlma, 
and  he  appeals.  Affirmed. 

Geo.  J.  McOonough,  of  Oakland,  and  Hen- 
ry B.  Lister,  of  San  Francisco,  for  appellant 
U.  8.  Webb,  Atty.  Gen.,  John  H.  Riordan, 
Deputy  Atty.  Gen.,  and  John  J.  Barrett  of 
San  Frandaco,  for  tbe  People. 

PER  CURIAM.  The  defendant  In  this 
case  was  charged  with  the  crime  defined  by 
section  593  of  the  Penal  Code.  He  was  con- 
victed, and  has  appealed  from  the  Judgm^t 
and  the  order  denying  bis  motion  for  a  new 
triaL 

The  points  made  in  support  of  the  appeal 
are  the  misconduct  of  the  district  attorney 
in  asking  certain  questions,  and  that  the  evi- 
dence is  insufficient  to  support  the  verdict 
and  Judgment 

[1,2]  There  Is  no  merit  in  the  claim  that 
the  district  attorney  was  guilty  of  miscon- 
duct. Perhaps  he  should  not  have  asked 
the  questions  complained  of,  but  the  record 
shows  fairly  enough  that  the  questions  com- 
plained of  were  invited  by  previous  questions 
of  counsel  of  the  defendant  Moreover,  w^bat- 
ever  harm  resulted  from  the  asking  of  those 
questions  was  cured  an4  condoned  by  the 
subsequent  question  of  counsel  for  the  de- 
fendant put  to  the  defendant  when  a  wit- 
ness in  his  own  behalf,  which  brought  out 
very  emphatically  and  distinctly  the  Identl- 
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cal  matter  embraced  in  the  qnestlonB  com- 
plained of.  It  la  the  settled  mle  that  error, 
U  aDf,  of  the  fclnd  complained  of  Is  cured 
by  the  brtogliig  out  of  the  same  sabject-mat- 
ter  by  defendanfa  couosel. 

As  to  the  next  contention,  the  coart  enter- 
tains no  doubt  that  the  proof  on  the  part  of 
tiie  prosecutlcHi  .In  the  trial  court  abundant- 
ly eetabUshes  the  fact  that  the  complaining 
oorpcuratlon  was  aathorlxed  to  do  bnstneas 
at  its  iDcatloa  at  time  of  the  oimmdsslon 
of  the  offoiBB,  and  that  it  was  so  doing  bnsi- 
nesB  tmder  proper  1^1  authority.  It  is 
contended  that  the  evidence  is  further  in- 
suffidoit  to  establish  the  fact  that  the  de- 
fendant was  the  perpetrator  of  the  ofFense ; 
but  we  are  satisfied  that  the  erldoice  upon 
the  whole  case,  direct  and  drcumstantial, 
amply  supports  the  verdict  and  Judgment  in 
this  respect 

For  the  reasons  stated,  the  judgment  and 
order  appealed  from  are  affirmed. 


PEOPLE  V.  LUX.    (Or.  631.) 

(District  Court  of  Appeal,  First  District.  OaU- 
fomia.  Nov.  10,  1914.) 

WrmEEiSEs  (1  268*)— Cross-examination  of 
Accused— Scope  or  Dibect  Exakination. 
Where  accused  testified  oa  her  direct  ex- 
amination relative  to  her  possession  of  the  pis- 
tol with  which  the  homicide  was  committed,  It 
was  proper  to  permit  her  to  be  cross-examined 
as  to  what  she  did  with  the  pistol  prior  to  the 
^oottog  and  where  she  carried  It  on  her  peraon. 

[Ed.  Xote.— For  other  cases,  see  Wiboeesea. 
Cent.  Dig.  H  931-^8,  m;  Dec.  Dig.  {  268>] 

Appeal  from  Superior  Court,  Alameda 
County ;  F.  B.  Ogden,  Judge. 

Hazel  Lux  was  prosecuted  for  murder,  and 
q>peal8  trom  a  Judgment  of  conviction.  Af- 
flrined. 

Gehring  ft  Wyman,  of  Oakland  (A.  L. 
Frlck,  of  Oakland,  of  counsel),  for  appellant 
U.  8.  Webb,  Atty.  Gen.,  and  John  H.  Blordan, 
D^ty  Atty.  Gen.,  tor  the  People. 

PER  CDBIAU.  It  la  conceded  that  the 
evidence  upon  the  whole  case  Is  snfilclent  to 
suKNirt  the  verdict;  and  the  only  point  made 
Is  the  allied  error  In  the  cross-examination 
of  the  defendant  The  direct  examination  of 
the  defendant  upon  one  particular  pt^t  relat- 
ed to  her  possession,  mlor  to  her  going  to  a 
moving  picture  show,  of  a  pistol— the  pistol 
with  which  it  was  alleged  Edie  committed  the 
crime  of  murder  charged  aga&ist  her.  The 
direct  examination  nnequivocally  re^rred  to 
this  pistol  and  the  defendant's  possession  of 
It  The  court  Is  satisfied  that  ttie  cross-a- 
amlnatlon  tm  that  point  was  germane  to  the 
direct  examination.  The  people  were  «itl- 
tled  to  know  what  she  did  with  the  pistol 
prior  to  the  shooting  and  where  she  canded 
it  on  her  person.  There  is  no  doubt  at  all 
In  our  minds  but  that  the  cross-examination 
tni  that  subject  was  legitimate  and  proper 


and  without  any  prejudice  to  the  disEakdattt ; 
and,  that  being  the  only  point  In  the  case, 
the  Judgment  and  order  appealed  from  are 
affirmed. 


PEOPLE  V.  AH  FONO.  (Or.  625.) 
(Dlibiet  Goort  of  Appeal,  First  District,  Cali- 
tontla,  Nov.  10.  1914.) 

Statutsb  (I  114*)— Trrui  and  Subject  — 

Pbacticb  of  Meoicine. 

The  title  of  St.  1913,  p.  722,  regulating  the 
practice  of  medicine  and  surgery,  held  sufficient 
to  indicate  the  entire  rabject-matter  of  the  act 
within  the  requirements  ca  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  SS  145,  147-149;  Dec.  Dig.  S  114*] 

Appeal  from  Snpeil<xr  Gonrt,  City  and 
County  of  San  Francisco;  WllUam  P.  Law- 
lor.  Judge. 

Ah  Fong  was  cwvlcted  of  violating  the  act 
for  the  regulation  of  the  practice  of  medicine 
and  surgery,  and  he  appeals  Affirmed. 

WUllam  H.  Schooler,  of  Chlco,  for  appel- 
lant U.  S.  Webb,  Atty.  Gen.,  and  John  H. 
Riordan,  Deputy  Atty.  Gen.  (Louis  H.  Ward, 
of  San  Francisco,  of  counsel),  for  the  People. 

PER  CURIAM.  The  record  BhowB  that 
this  is  an  appeal  from  a  Judgment  of  convic- 
tion and  from  an  order  denying  the  motion 
of  the  defendant  for  a  new  trial,  In  a  case 
wherein  the  defendant  was  charged  with  vio- 
lating an  act  for  the  regulation  of  the  prac- 
tice of  medicine  and  surgery,  etc.,  approved 
June  2,  1913.    Stats.  1913,  p.  722. 

There  Is  no  merit  In  the  contention  that 
the  statute  tmder  whi<^  the  defendant  was 
prosecuted  and  convicted  is  unconstitutional. 
In  our  Judgment  the  title  of  the  act  indicates 
with  sufficient  detail  the  entire  subject-mat- 
ter of  the  act;  and  we  are  satisfied  that 
there  Is  not  in  the  body  of  the  statute  In 
question  anything  which  Is  In  conflict  with  its 
title  or  not  Included  within  the  scope  thereof. 

We  are  also  satisfied,  from  a  reading  of  the 
entire  evidence  In  the  case,  that  It  Is  suffi- 
cient to  sustain  the  verdict  and  the  judgment 

For  these  reasons,  the  judgment  and  order 
appealed  fnxn  are  affirmed. 


TTSON  et  al.  v.  RBINECKB.    (OIv.  1387.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Nov.  7,  1914.    Rehearing  Denied 
by  Supreme  Court  Jan.  5,  1915.) 

1.  Gdabaktt  (5  56*)— Discharge  of  Guab- 
AMTOB  —  Change  in  Obligation  —  "Due 
Date." 

One  interested  In  a  corporation  receiving 
material  executed  an  instrument  whereby,  he 
guaranteed  the  payment  at  "due  date"  of  all 
accounts  for  goods  alreadj  delivered  and  to  be 
delivered  to  the  corporation  by  the  seller.  At 
the  time  of  the  execution  of  the  instrument,  thfi 
seller  extended  to  the  corporation  60  days'  cred- 
it. Suhsemiently  the  period  of  credit  was  chang- 
ed to  30  days,  with  the  option  to  the  corpora- 
tion at  the  expiration  of  that  time  to  give  notcf 
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for  30  or  60  days.  Notes  for  30  or  60  days 
were  given.  Beld,  that  eince,  by  tbe  tenos  of 
the  guaranty,  credit  was  not  refitricted  as  to 
time,  an^  reasonable  change  as  to  the  length  of 
credit  did  not  relieve  the  guarantor  from  lia- 
bility, unless  mnterially  changing  the  contract 
of  guaranty,  and  the  adoption  m  the  new  pe- 
riod of  credit  and  execution  of  notes  did  not 
release  the  liability  of  the  guarantor ;  the  words 
"due  date"  meaning,  in  commercial  transactions, 
that  an  account  will  be  paid  at  the  time  fixed 
for  its  payment. 

[Ed.  Note.— For  other  cases,  see  Qaarantyi 
Cent  Dig.  |  67 ;  Dec.  Dig.  8  S6.*] 

2.  Sales  (8  191*)— Patmekt  — Notes  — Evi- 
dence. 

Mere  receipts  for  notes  given  by  a  buyer  to 
the  seller  and  entries  in  the  books  of  account  of 
the  seller  referring  to  tbem  as  received  In  pay- 
ment do  not  malce  the  notes  absolute  payment 
when  it  was  not  the  Intention  of  the  parties  that 
the  notes  should  be  accepted  In  latasfaction  of 
the  accounts. 

[Ed.  Note.- For  other  caws,  see  Sales,  Cent 
Dig.  S  505 :  Dec.  Dig.  {  191.*] 

3.  Attachment  (8  154*)— WutT  or  Attach- 
ment—Affidavit— Amewdments. 

A  motion  to  dismiss  a  writ  of  attachment 
on  the  ground  that  the  writ  was  issued  for  a 
greater  amount  than  that  stated  in  the  affidavit 
may  be  denied,  and  the  court  may,  as  authoriz- 
ed by  Code  Civ.  Proc.  |  SSS.  permit  an  amend- 
ment of  the  writ  to  conform  to  the  affidavit. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  S8  432-443 ;  Dec.  Dig.  |  154.*] 

4.  Guaranty  (f  !•)— Coixateeal  Contbaot 
— "Contract  of  Guabantt." 

A  contract  of  guaranty  is  a  collateral  con- 
tract for  tbe  direct  payment  of  money,  and  It  is 
immaterial  whether  the  obligation  ik  principal 
or  colIateraL 

[Ed.  Note.— For  other  eases,  see  Guaranty, 
Cent.  Dig.  J  1:  Dec.  Dig.  1 17 

For  other  definitions,  see  Words  and  PlunuKat 
First  and  Second  Series^  Ouaran^.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  James  M.  Troutt, 
Judge. 

Action  by  James  Tyson  and  others,  as 
trustees,  against  S.  W.  Reinecke.  From  a 
Judgment  for  plaintltFs,  and  from  orders 
denying  a  new  trial  and  refusing  to  dis- 
charge an  attachment,  defendant  appeals. 
Affirmed. 

F.  H.  Dam.  of  San  Francisco,  for  appel- 
lant Denson,  Cooley  A  Denson,  of  San 
Francisco,  for  respondents. 

BtCHARDB,  J.  Ttiis  is  an  action  on  a 
guaranty.  The  appeal  is  by  defendant  from 
a  Judgment  and  from  an  order  denying  liim 
a  new  trial.  Defendant  also  appeals  from 
an  order  refusing  to  dissolve  an  attachment 

Plaintiffs  are  assignees  of  Gage,  Mills  & 
Co.,  a  partnership,  and  the  action  Is  brought 
for  the  reasonable  value  and  the  alleged  con- 
tract price  of  lumtwr  alleged  to  have  been 
sold  and  delivered  by  said  partnership  to 
the  Metropolis  Construction  Company,  a 
corporation,  and  is  founded  upon  a  writ- 
ten Instrument  of  guaranty  signed  by  de-  \ 
fendant  in  the  words  and  figures  as  follows:  i 


"San  Francisco,  Gal.,  Dec  21.  1900. 
"Bfsa.  Gage  HiUi  A  Co.,  No.  2006  Market  St., 
City~-Genuemen:  In  consideration  of  having 
delivered  lumber  &  other  materials  A  that  you 
will  continue  to  deliver  same  to  tbe  Metropolis 
Construction  Co.  of  No.  24  Cal.  St— I  hereby 
guarantee  the  payment— at  doe  date — of  ail  the 
accounts  for  goods  already  delivered  &  to  b« 
delivered  to  the  above  Construction  Co.  in  the 
future.      Yours  truly,  A.  W.  RdnedLe. 

"Witness:  Louis  P.  Scbwerdt." 

The  answer  admits  the  execution  by  the 
defendant  of  the  said  instrument  of  guaran- 
ty, but  denies  all  the  other  material  allega- 
tions of  the  complaint,  and  pleads  exooera- 
tion  of  the  guaranty  under  section  2819  of 
the  Civil  Cod& 

After  trial,  the  court  found  in  favor  of 
the  plaintiffs  on  all  the  issues,  and  Judgment 
was  accordingly  entered  against  the  defend- 
ant for  the  sum  of  (6319.91,  b^g  the 
amount  of  plaintiffs*  demand  and  Interest 
from  the  time  of  commencing  suit  to  tbe 
rendition  of  Judgment  The  defendant  own- 
ed one  share  of  stock  in  the  Metropolis  Con- 
struction Con^pany.  He  was  also,  as  he 
termed  It,  "accommodation  treasnrer"  of  the 
corporation,  but  performed  none  of  the 
duties  of  that  office.  The  partnership  had 
been  selling  lumber  to  the  corporation  for 
several  weeks,  when  W.  L.  B.  Mills,  a  mem- 
ber of  the  partnership,  prepared  the  Instru- 
ment of  guaranty  here  declared  on,  and  sent 
It  by  Louis  P.  Schwerdt  a  salesman  of  flie 
partnership,  to  the  defendant  with  the  re- 
quest that  the  defendant  should  sign  tbe 
same,  which  tbe  defendant  did.  Ori^nal- 
ly,  and  for  several  months  after  the  guann- 
1y  was  made,  the  partnenOiip  was  selling  to 
the  corporation  "cash  <hi  60  days."  Subse- 
quently, tbe  corporation  being  slow  tn  its 
payments,  the  partner^^  refused  to  give 
tbe  corporation  60  days*  time  to  pay  Its 
bills;  and  it  mUB  according)^  arranged  be- 
tween Ukem  that  80  days*  time  should  be 
given  the  corporation  when,  If  U  could  not 
pay,  notes  at  between  80  days  and  60  days 
would  be  accepted.  Und^  this  arrange- 
ment, tbe  partnership  accepted  a  series  of 
notes  from  the  corporation,  commencing  in 
May,  1910,  and  ^ding  in  November,  1910, 
which  notes  were  payable  in  30,  35,  45,  and 
60  days  after  date.  Tlie  notes  given  by  the 
coiporatlon  to  the  partnership  to  and  in- 
cluding September,  1910,  were  all  paid  by 
the  corporation  at  maturity.  A  note  given 
October  SI, .  1910,  payable  in  SO  days,  was 
also  paid  at  maturity.  The  corporation, 
however,  gave,  and  the  partnership  accept- 
ed, two  notes  which  are  unpaid  for  goods 
sold  in  September,  1910,  also  two  notes  for 
goods  sold  In  October,  1910,  which  axe  not 
paid.  These  notes  were  given  and  accept- 
ed by  the  partnership  in  each  Instance  SO 
days  after  the  sale  and  for  a  sufficient  num- 
ber of  days  to  make  the  day  of  payment  in 
each  Instance  more  than  60  days  after  the 
i  sale. 
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[1]  It  ts  the  contentloii  of  Uw  datttiaant 
that  these  tour  notes,  aggregating  $5,100. 
extended  tiie  time  of  payment  of  the  amount, 
and  that  the  acc^tance  of  suA  notes  b7  tbe 
partnership,  under  the  terms  ot  section  2819 
of  the  CItH  Code,  exonerated  the  defmdant 
pro  tanto  from  the  guaranty. 

There  can  be  no  doubt  that,  If'  what  was 
done  in  this  caee  as  to  eadt  of  the  notes 
would  amount  to  an  extension  of  the  time 
of  payment  thereof  beyond  what  was  under- 
stood by  the  parties  to  be  meant  by  the  term 
"due  date,"  the  defendant  was  exonerated, 
and  plaintiff  cannot  recover.  Danerl  t.  Oaz- 
zola,  139  Cal.  418,  73  Pac  179;  20  Oyc. 
1443.  The  question  then  to  be  decided  calls 
for  a  construction  of  the  term  "dne  date." 
There  seems  to  be  no  Judicial  Interpretation 
of  the  meaning  of  the  term ;  but  it  Is  clear 
that  in  commercial  transactions,  generally 
siwaking,  It  means  that  an  account  will  be 
paid  at  the  time  fixed  or  agreed  upon  for 
its  payment.  In  this  case,  at  the  time  the 
guaranty  was  executed,  the  copartnership 
was  selling  to  the  corporation  goods  upon 
a  credit  of  60  days ;  but  there  Is  no  circum- 
stance in  the  case  that  would  warrant  the 
Cfmclusion  that  there  was  a  usage  of  trade 
or  a  contract  between  the  parties,  under 
which  the  corporation  was  entitled  to  a  cred- 
it open  all  sales  at  80  days.  Schwerdt,  the 
salesman  for  the  partner^lp,  who  took  the 
Coaranty  to  the  defendant  to  be  signed,  had 
no  authority  to  bind  the  partnership  to  give 
tbe  corporation  60  days*  credit;  nor  did 
anything  he  said  on  that  occasion  have  that 
effect.  What  he  said  there  amounted  to  no 
more  than  a  statement  that  at  that  time  the 
partnership  was  giving  the  corporation  60 
days*  credit  on  all  sales.  Mills,  who  acted 
ezdosiT^  for  the  partnership  concerning 
these  matters,  testified  that  Uie  oonveraa- 
tttm  tMtween  Schwerdt  and  the  defoidant 
as  to  tlie  60  days*  credit  was  not  reported 
twdc  to  him.  If  this  was  trne,  there  is  nothr 
lug  In  tlie  record  to  show  that  tbe  partner- 
iddp  knew  that  defendant  was  aware  of  tbe 
length  of  credit  that  was  i>elng  extended  to 
the  Metropolis  Construction  Company ;  so, 
Cran  the  facts  in  the  case,  we  hold  that, 
erai  if  the  defendant  had  knowledge  that 
the  corporation  was  receiving  60  days'  cred- 
it on  all  dellTNies  at  and  before  the  exe- 
cntkm  of  Cbe  guaranty,  there  being  no  nth 
age  or  understanding  to  the  contrary,  tbe 
partnership  was  authorized  to  extend  the 
corporaHon  credit  for  any  reasonable  length 
of  time,  and  that  some  lei^th  of  credit  was 
ocutemplated  by  ail  the  parties  concerned. 

But,  as  by  the  terms  of  the  gnaran^  the 
credit  was  not  limited  or  restricted  In  any  re- 
spect aa  to  time,  we  think  that  any  reason- 
able change  as  to  tbe  length  of  tbe  credit 
wonld  not  rdleve  tite  guarantor  from  his  lla- 
blU^  thereunder,  unless  such  term  of  credit 
materially  changed  the  contract  of  guaranty. 


It  Is  not  claimed  that  the  terms,  as  diai^ed, 
were  unreasonable. 

When  the  guaranty  was  executed,  tbe  pe- 
riod of  credit  was  60  days.  Subsequently,  in 
ordOT  that  tbB  corporation  and  the  partner- 
ship might  continue  business  relations,  that 
period  of  credit  was  changed  and  a  new  date 
of  payment  was  agreed  on,  namely,  that  SO 
days*  credit  should  be  given,  at  the  expira- 
tion of  which  the  account  was  to  be  paid  or 
at  the  <q)tlon  of  the  corporation  It  was  to 
give  its  note  for  some  period  of  time,  vary- 
ing according  to  circumstances  from  30  to 
60  days.  Under  these  fticts.  It  is  apparent 
that  the  giving  of  the  notes  was  a  part  of 
tbe  new  arrangement  whidti  did  not,  in  any 
material  respect,  change  the  contract  of  gaax- 
anty,  and  tb^  marked  the  period  of  cred- 
it  within  whldi  the  payments  were  to  be 
made.  This  brings  the  guarantor  within 
the  terms  o^  his  guarantyr  namely,  that  the 
accounts  would  be  paid  at  "due  date,"  and 
Ms  liablUty  follows. 

[2]  Coming  now  to  the  proposition  of 
whether  or  not  the  notes  may  be  regarded 
as  having  been  given  and  accepted  aa  abso- 
lute payment,  little  need  be  said.  Receipts 
for  tlie  notes  and  entries  In  t3ie  books  of  ac- 
count kept  l9  the  partnersh^  refer  to  the 
notes  aa  having  been  received  in  payment 
This,  with  other  evidwce  in  the  record, 
would  be  sufficient,  no  doubt,  to  support  a 
finding  that  the  notes  were  accepted  by  the 
partnership  as  payment  (Jenne  v.  Bui^. 
120  OaL  444,  62  Paa  706),  but  Mr.  Mills,  who, 
as  before  stated,  acted  throughout  these 
transactionB  for  the  partnership  denied  that 
tbe  notes  were  so  accepted,  and  it  is  also  in 
evidence  that^  In  looking  over  the  books  of 
account  of  ttie  ooncem  and  obsorlng  that 
the  notes  were  entered  therein  as  payment, 
Mills  told  the  concern's  bookkeeper  that  those 
entries  were  incorrect,  and  In  the  future  to 
enter  them  aa  notes.  In  brle^  It  appears 
quite  <ilear  from  a  reading  of  tbe  whole  rec- 
ord ttiat  it  was  not  the  Intention  of  the  par- 
ties that  the  notes  should  be  accepted  in  sat- 
isfaction <tf  the  aoGounta  In  any  event.  It 
is  certain  there  is  a  conflict  in  the  evidence 
on  this  tnandh  of  the  case,  and  for  this  rea- 
son we  cannot,  even  if  we  were  so  inclined, 
disturb  tiie  finding  of  the  court,  which  was 
^^Inst  the  defendant 

[3]  As  to  the  appeal  from-  tbe  order  deny- 
ing a  motion  to  dissolve  tbe  writ  of  attach- 
ment Issued  in  the  above-entitled  action.  It 
appears  that  the  ground  of  tbe  motion  was 
that  the  writ  of  attachment  Issued  for  a 
greater  amount  than  that  stated  in  the  affi- 
davit Assuming  that  this  was  true,  In  which 
event  the  motion  would  be  well  founded 
(Finch  V.  McVean.  6  Cal.  App.  272,  91  Pac. 
1019;  O'Conor  v.  Roark,  108  Gal.  173,  41 
Pac.  465),  still,  as  the  court,  under  the  terms 
of  section  558  of  the  Code  of  Civil  Procedure, 
as  amended  in  1909,  permitted  an  amendment 
of  the  writ  whldi  made  it  and  the  affidavit 
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therefor  agree  In  amount,  and  as  we  think 
In  so  doing  the  court  acted  within  the  au- 
thority vested  in  it  by  that  section,  it  follows 
that  its  order  cannot  be  disturbed. 

[4]  Taking  up  the  last  point  made  by  de- 
fendant, we  think  it  equally  clear  that  a  con- 
tract of  guaranty  la  a  contract  "for  the  di- 
rect payment  of  money."  It  is  a  collateral 
contract  for  a  "direct  payment  of  money." 
If  the  payment  is  "direct,"  It  is  immaterial 
whether  the  obligation  la  principal  or  col- 
lateral. Hathaway  t.  Davis,  33  Cal.  161, 167 ; 
San  Francisco  v.  Brader,  60  Cal.  508;  Coun- 
ty of  Monterey  t.  McKee,  51  Cal.  256;  UcKee 
V.  Monterey  County.  61  Gal  275. 

It  follows  from  what  has  been  said  that 
tlte  appeal  from  the  Judgment  and  from  the 
order  refusing  a  new  trial,  as  well  as  the 
appeal  from  the  order  refusing  to  dissolve 
the  attachment,  sbould  be  affirmed;  and  it 
is  so  ordered. 

We  concur:  LBNNON,  P.  J.;  KEBBI* 
OAN,  J. 


la  re  KELLY  et  al.    (Civ.  1278.) 
(District  Court  of  Appeal.  Third  District,  Cali- 
fornia.  Nov.  4,  1914.) 

1.  Adoption  (i  S*)~Abandonsd  Child  re  if — 
Statutes— OoNSTBUcTioN . 

Civ.  Code,  {  224,  defining  an  abandoned 
child,  which  may.  without  the  parent's  eon- 
Bent,  be  adopted,  whereby  the  natural  relation 
between  parent  and  child  Is  deatroyedt  fa  to  be 
strictly  construed. 

[Ed.  Note.— For  other  cases,  see  Adoptiim, 
Cent  Dig.  fil  1,  2 ;  Dec  Dig.  {  3.*J 

2.  Adoption  (g  7*)— "Abandokxd  Chxld"— 

Abandonment. 

Within  Civ.  Code,  |  224,  defining  as  an 
"abandoned  child,"  which  may  be  adopted  with- 
out consent  of  the  parents,  a  diild  deserted  by 
both  parents  or  left  in  the  care  and  custody  of 
another  by  its  pareuts,  without  agreenieiit  or 
provision  for  its  support,  for  the  period  of  one 
year,  mere  failure  of  parents  of  a  child,  in  the 
care  and  under  the  custody  of  another,  to  con- 
tribute, while  it  is  in  such  CQstody  and  care, 
to  its  support  and  maintenance  for  a  year,  does 
not  constitute  abandonment. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent.  Dis.  88  7-10;  Dec.  Dig.  |  7.* 

For  other  definitions,  see  Words  and  PlirasM, 
First  and  Second  Series,  Abandon.] 

3.  Adoption  (S  7*>— ABAntwinD  Chiuirbit— 

"Abandonment." 

To  constitute  an  abandonment  within  CIt. 
Code,  i  224,  as  to  adoption  of  abandoned  chil- 
dren, it  must  appear  by  clear  and  indubitable 
cvidonce  that  there  has  been  by  the  parents  a 
^ving  up  or  total  desertion  of  the  minor;  that 
18  an  absolute  relinquishment  by  the  parents 
of  custody,  and  control  of  it;  and  thus  the 
layinp  aside  by  them  of  all  care  for  it  must  be 
shown. 

(Ed.  Note.— For  other  cases,  see  Adoption, 
Cent.  Dig.  if  7-10;  Dec.  Difr.  J  7." 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Abandon.] 

4.  Adoption  (5  7*)— Abandoned  Childken— 
Abandonment — I  NTENTiofN. 

Abandonment,  within  Civ.  Code,  g  224.  as 
to  adoption  of  abandoned  children,  is  a  ques- 


tion of  intention,  which  must  Ik  shown  by  a 
clear,  unequivocal,  and  decisive  act  of  the  par- 
ent, showing  a  determination  not  to  have  th9 
benefit  of  the  right  to  which  he  is  entitled. 

[Ed.  Note. — For  other  cases,  see  Adopti(»i, 
Cent  Dig.  SS  7-10;  Dec.  Dig.  |  7.»1 

5.  AdopAoit  (S  13*)— Abandonbb  Childbeit 

—  ABANDONMINT  —  SUFPICtENOT  OF  EVI- 
DENCE. 

Evidence  held  insufficient  to  show  abandon- 
ment, within  Civ.  Code,  i  224,  as  to  adoption  of 
a  child  abandoned  by  its  parents. 

[Ed.  Note.— For  other  cases,  see  AdoptioDt 
Cent  Dig.  S  23;  Dec.  Dig.  %  13.*] 

6.  Adoption  (S  7*)— Abandoned  Chiu>bi:n— 
"Agreement  fob  SnppoBT." 

Though  not  kept,  a  promise  by  the  father 
to  compensate,  when  able  to  do.  persons  for  tak- 
ing care  of  and  supporting  his  child,  constitutes 
the  "agreement  or  provision  for  its  support," 
absence  of  which  Civ.  Code,  g  224,  makes  essen- 
tial to  a  child  being  abandoned,  as  regards 
light  to  adopt  it 

[Ed.  Note.— For  otber  cases,  see  Adopticnu 
Cent  Dig.  SS  7-10;  Dec.  Dig.  S  7.*] 

Appeal  from  Superior  Court,  Tuolumne 
County;  G.  W.  Nicol,  Judge. 

In  the  matter  of  the  petition  of  William 
P.  Kelly  and  another  to  have  Mary  Louise 
Donahoo,  a  minor  child,  declared  an  aban- 
doned child.  From  a  Judgment  for  petition- 
ers, the  parents  at  the  child  appeal.  Re- 
versed. 

Rowan  Hardin,  of  Sonora,  for  api»ellant8. 
Crittenden  Hampton,  of  S<mora,  for  respond- 
ents. 

HABT,  J.  This  proceeding,  as  its  title 
readily  indicates,  was  instituted  by  the 
Bbove-named  petitioners,  in  tta  superior 
court  of  Tuolumne  coonty,  tox  the  pntpose 
of  securing  tlie  Judgment  of  said  court  that 
one  Mary  Louise  Donahoo,  a  minor.  Is  an 
abandoned  child  within  the  purview  of  sec- 
tion 224  of  the  Civil  Code;  tlie  nltlmate 
object  of  the  Judicial  declaration  so  sought 
herein  being  to  enable  said  petitioners  to 
adopt  said  minor.  The  petition  alleges  facts 
sufficient  to  state  a  case  of  abandonment  un- 
der the  section  of  the  Civil  Code  above  men- 
tioned, and  the  same  was  answered  and  con- 
tested by  the  parents  of  the  minor.  At  the 
hearing  of  the  proceeding,  evidence  for  and 
against  the  claims  of  the  petitl<m  was  taken, 
the  court  found  that  said  child  had  been 
abandoned  by  its  parents  within  the  con- 
templation of  said  section  224  of  tbe  Civil 
Code,  and  rendered  and  caused  to  be  entered 
Judgment  ha  accord  with  said  finding.  This 
appeal  la  prosecuted  by  the  par^ta  of  said 
minor  from  said  Judgment 

The  single  question  submitted  <m  this  ap- 
peal is  whether  the  said  minor  Is  an  aban- 
doned child  within  the  meaning  and  intent 
of  the  Code  section  above  referred  ta 

Among  other  proTislms,  said  section  con- 
tains the  following: 

"Any  child  deserted  by  both  parents  or  left  in 
the  care  and  custody  of  another  by  its  parent 
or  parents,  without  any  agreement  or  provision 


•For  oUiw  caMS  see  samt  topic  and  mcUod  NUUBGR  In  Ooo.  Dig.  A  Am.  Dig.  Kajr-No.  Bociss  A  Bop'r  Xoaous 


Digitized  by  Google 


nr  KB  KEIiLT 


1B7 


for  IIB  rapport,  for  Hie  p«riod  of  one  rear,  is 
deemed  to  be  an  abandoned  cliild  within  the 
meaning  of  thla  sectLon.   *   *   *  " 

It  Is  claimed  and  tlie  petition  avers  that 
tbe  parents  ot  the  minor  concerned  here  left 
said  minor  in  tbe  care  and  custody  of  the 
petitioners,  without  having  made  any  agree- 
ment or  provision  for  Its  support,  for  a  pe> 
riod  of  more  than  one  year. 

The  salient  facts  upon  which  this  con- 
troversy ia  to  be  determined  are  practically 
undisputed,  and  may  be  briefly  stated  as  fol- 
lows: 

The  minor  involved  in  this  controversy  Is 
one  of  twins — a  boy  and  a  girl — bom  to  the 
contestants,  Mr.  and  Mrs.  M.  J.  Donahoo, 
on  the  22d  day  of  January,  1909.  The  moth- 
er of  the  twins  was.  after  the  birth  thereof, 
left  in  such  delicate  health  that  she  became 
apprehensive  that  she  could  not  properly 
take  care  of  and  maintain  both  the  Infants, 
and  the  parents  therefore  came  to  the  con- 
clusion that  the  Infants  would  fare  the  bet- 
ter by  placing  one  in  the  custody  and  under 
tbe  control  of  a  sister  of  the  father  of  the 
children,  a  Mrs.  Emma  Swanson,  then  re- 
siding In  the  city  of  Sonora.  To  this  end, 
and  some  three  weeks  after  the  birth  of  the 
Infants,  the  father  and  mother  completed 
arrangements  whereby  Mrs.  Swanson  took 
the  custody  and  assumed  the  responsibility 
of  caring  for  and  maintaining  the  girl  baby. 
Shortly  after  the  Infant  was  given  Into  the 
custody  of  Mrs.  Swanson,  and,  while  yet  in 
■ach  custody,  the  Douahoos  departed  for  lios 
Angeles,  wbm  they  took  up  their  residence. 
The  infiant  remained  with  Mrs.  Swanson  un* 
til  the  month  of  June,  1912 — a  period  of  over 
three  years — when  the  latter  was  taken  so 
aerionsly  111  as  to  have  suCTered  mental  de- 
rangement to  a  degree  which  required  her 
removal  to  and,  for  a  brief  period,  incarcera- 
tion in  the  state  hospital  for  the  insane  at 
Stocktim. 

^e  petitioners  were  near  neighbors  of 
Mrs.  Swanson,  and  so  became  aware  of  her 
illness  immediately  upon  tbe  hastening 
thereof.  They  gave  her  much  attention  and 
did  all  tliat  lay  witbln  their  power  to  make 
her  as  comfortable  as  she  could  be  made  un- 
der the  cireamstances.  They  took  charge 
of  and  ministered  to  the  wants  and  necea- 
sttles  ot  tbe  baby  girl  during  Mrs.  Swanson's 
illness  and  prior  to  her  removal  to  tbe  asy- 
lum. They  communicated  tbe  fact  of  Mrs. 
Swanson's  illness  to  the  Donaboos,  and  In- 
tormed  them  that  she  was  greatly  emt>ar- 
rassed  financially.  Upon  receiving  that  In- 
framatlon,  the  father  ct  the  child  forwarded 
to  tha  petltionerB,  for  tbe  use  and  benefit 
(tf  Mrs.  Sfwison,  tbe  snm  of  fSO.  Aftet 
Mrs.  Swanson  had  been  committed  and  tak- 
en to  the  asylum,  tbe  petltltmOT,  William  P. 
Kelly,  addressed  a  letter  to  the  parents  of 
the  diild  In  wbicfli  be  declared  that  he  and 
bis  wlfb  bad  become  greatly  attached  to  tlie 
bttiv,  that  tbey  bad  no  children  of  their  own, 
and  that  they  desired  to  adopt  the  infant. 


To  that  pnqmsitlon  no  response  was  made 
by  the  Donaboos,  so  far  as  the  record  dis- 
closes. The  petitioners  retained  custody  of 
tbe  child  after  Mrs.  Swanson  was  sent  to 
tbe  asylum  and  for  over  a  year  cared  for 
and  supported  her.  During  that  period  a 
number  of  letters  was  written  by  tbe  Don- 
aboos to  the  petitioners  concerning  Mrs. 
Swanson  and  the  child.  In  one  of  said  let- 
ters the  father  of  the  baby  explained  that 
he  had  Just  suffered  the  loss  of  several  hun? 
dred  dollars  through  the  failure  of  a  con- 
cern for  which  he  had  been  working,  but 
that  be  was  then  working  for  another  com- 
pany, and  that,  "as  soon  as  I  get  a  pay  day, 
I  will  send  yon  more  money,  and  as  often 
as  I  do  get  one."  He  further  stated  in  said 
letter  firnt  **U  anything  should  happen  to 
sister  (referring  to  Mrs.  Swanson)  we  will 
.arrange  about  Louise,"  referring  to  the  baby. 
The  other  letters  above  referred  to  as  hav- 
ing been  written  to  the  KeU^  by  tbe  Dm- 
ahoos  disclose  a  commendable  degree  of  par* 
ental  aoUeltode  for  tbe  diUd,  and,  while  Uiey 
contained  no  direct  statements  indicative  of 
an  intention  on  the  part  of  tbe  Donaboos  to 
compensate  tbe  petitionen  fOr  caring  for 
and  supporting  tbe  baby,  the  general  tenor  at 
their  language  doee  not  support  tbe  con- 
clusion that  tbe  parento  Intended  to  aban- 
don or  reUnguish  their  right  to  Ite  custody. 

It  appmia  that,  a  few  numtha  aftor  being 
committed  to  the  asylum,  Mrs.  Swans<m  suf- 
ficiently recovered  her  physical  and  mental 
health  to  Jnstify  her  dlsebarge  from  that  in- 
stltatlon,  and  bo.  In  the  numth  <tf  December, 
1912,  she  left  the  aaylnm  and  went  to  Fres- 
no, where  she  remained  until  July,  191S. 
whea,  at  tbe  leqneet  ^  tbe  Donaboos,  she 
went  to  Sonora  for  tbe  purpose  of  regaining 
possession  of  tbe  child.  Mrs.  Swansm  testi- 
fied in  part  as  follows: 

"As  soon  ai  I  regained  my  hsaltb  (after  she 
was  released  from  the  asylum),  I  was  in  ooounu- 
nication  with  Mrs.  Kelly  all  the  time  relative 
to  the  welfare  of  the  UtUe  girl.  In  June,  1913, 
arrangements  were  made  v^tb  Mr.  Dtmahoo  to 
send  me  to  Sonora  to  get  the  child,  as  shown'  by 
the  letter  from  Mr,  and  Mrs.  Donahoo  to  me, 
dated  the  16th  day  of  June  and  the  23d  day  of 
June,  1913.  I  came  to  Sonora  about  the  10th 
day  of  July  for  the  purpose  of  getting  the  little 

rrl,  actbig  la  behalf  of  Mr.  and  Mrs.  Donahoo. 
did  not  know  that  any  proceedinsa  had  been 
commenced  at  that  time  to  have  the  child  de- 
clared an  abandoned  child.  I  was  informed  of 
such  proceedings  by  Mr.  Kelly  after  I  reached 
Sonora.  From  my  knowledge  of  tbe  conditions 
surrounding  Mr.  and  Mrs.  Donahoo  in  this  mat- 
ter I  know  neither  of  the  parents  had  any  in- 
tention at  any  time  of  abandonin;?  tbe  little 
girl.  At  one  time  I  tried  to  get  the  consent  of 
tbe  father  end  mother  to  adopt  the  little  girl, 
bat  they  refused  to  consider  the  matter  at  all. 
When  I  came  to  Sonora  in  July,  1913,  Mr. 
Kelly  told  me  that  Mr.  Donahoo  had  promised 
to  pay  for  the  care  of  the  child,  but  that  he  had 
failed  to  keep  his  promise.  I  have  recollections 
during  lucid  moments  of  my  sickness  in  July, 
1012,  of  Mrs.  Kelly  telling  me  that  she  and  her 
husband  would  care  for  the  child  and  that  Mr. 
Donaboo  had  promised  to  pay  for  the  care  of 
the  child.  At  the  time  I  was  taken  sick,  Mr. 
Donahoo  was  living  in  Los  Angeles.    After  I 
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regained  mj  health,  I  knew  Mr.  DoDahoo's 
Snancial  conation  during  the  latter  part  ot  the 
year  1912  and  the  early  part  of  the  year  1913, 
and  knew  that  be  was  out  of  work  a  portion  of 
the  time  and  that  he  had  sickness  in  the  family 
and  was  unable  to  pay  his  bills.  The  sum  of 
money  I  had  in  my  poBBession  at  the  time  I  was 
taken  sick  was  money  sent  me  by  Mr.  Donaboo. 

*  *  *  Mr.  DoDaboo  sent  me  mcfney  for  the 
support  of  the  child,  and  whenever  I  requested 
it  be  sent  me  money  for  my  support." 

M.  J.  Donahoo  testified  that,  during  the 
time  the  child  was  with  his  sister,  Mrs. 
Swaneon,  he  paid  for  its  support  and  main- 
tenance and  at  times  paid  for  the  support  of 
Mrs.  Swanson.  He  said  that,  prior  to-  the 
receipt  from  William  P.  Kelly  of  a  t^^ram 
on  June  3,  1912,  telUng  him  of  the  Illness  of 
Mrs.  Swanson,  be  was  unaware  of  the  lat- 
ter's  phydcal  and  mental  condition.  At  that 
time  his  wife  was  ill  In  Iios  Angeles  and 
he  was  unable  to  collect  money  wliich  was 
due  him,  and  for  these  reasons  he  did  not 
go  to  Sonora  to  take  possession  of  his  child 
and  to  render  succor  to  his  aiater. 

"I  knew,"  he  continued,  "the  child  was  In 
good  hands  with  Mr.  and  Mrs.  Kelly  and  was 
satisfied  that  1  could  make  settlement  with  them 
afterwards  for  the  trouble  In  caring  for  the 
child,  when  I  had  means  to  do  'so.  Prior  to  the 
writb^  of  the  letter  of  July  7th,  the  petitioners' 
Exhibit  A,  I  wrote  to  Mr.  Kelly  asking  him  to 
contribute  for  the  child  and  that  I  would  con- 
tribute to  him  for  it  as  bood  as  I  was  able.  The 
money  which  I  mentioned  being  sent  In  the  let- 
ter marked  petitioners'  Exhibit  B  was  Intended 
to  apply  toward  the  support  of  the  child,  and 
in  compliance  with  my  promise  to  reimburse 
Mr.  Kelly  for  his  trouble  and  expense  in  caring 
for  the  child.  At  no  time  did  I  hare  any  Inten- 
tion of  abandoning  said  child,  and  it  was  my  in- 
tention to  come  and  get  the  child  and  reimburse 
Mr.  Kelly  as  soon  as  my  finances  would  permit. 

*  *  *  I  am  in  a  position  now  to  pay  Mr. 
Kelly  a  reaatmable  sum  per  month  to  reim- 
burse him  for  his  trouble  In  caring  and  provid- 
ing for  said  child,  and  I  am  desirous  of  obtain- 
ing the  child  and  caring  and  providing  for  her. 
As  soon  as  these  procendings  were  c<Hnmenced, 
I  tendered  money  to  Mr.  Kelly,  beSng  the  sum 
of  flO.  as  testified  to  by  Hr.  Kelly  herein." 

Both  Mr.  and  Mrs.  Kelly  testified  that 
when  Mrs.  Swanson  was  taken  111,  as  above 
explained,  they  found  that  the  child  had  been 
very  mu<^  neglected ;  that  she  was  weak  and 
emaciated  for  want  of  sufficient  food;  that 
she  was  without  proper  raiment  and  unclean 
of  body.  They  declared  that  they  had  never 
been  remunerated  by  her  parents  for  the 
care  and  support  they  had  given  the  child 
for  a  period  of  over  one  year,  and  that  no 
provision  had  been  at  any  time  made  by 
the  parents  for  the  child's  care  and  main- 
tenance. 

The  foregoing  constitutes  a  statement  in 
substance  of  all  the  facts  and  some  of  the 
testimony  upon  which  the  Judgment  appealed 
from  was  founded.  As  stated,  and  as  must 
readily  be  observed  from  an  examination  of 
the  above  statement,  there  is  In  reality  no 
dispute  as  to  the  facts,  and  the  sole  question 
Is:  Was  the  court  legally  justified  In  declar- 
ing and  adjudging  upon  said  facta  that  the 
minor  involred  here  was  an  abandoned  child 


within  the  meaning  of  section  224  of  the  Civil 
Code,  supra? 

We  cannot  persuade  ourselves  that  the  con- 
clusion of  the  learned  trial  Judge  Is  sustain- 
able. 

[1]  In  the  first  place,  It  is  to  be  remarked 
that  a  statute  which  authorizes,  upon  a  show- 
ing of  the  existence  of  certain  designated 
facts  or  conditions,  a  court  to  make  a  decree 
or  an  order  whereby  the  natural  relation 
between  parent  and  child  Is  destroyed,  must 
be  strictly  construed,  and  Is  therefore  to  be 
applied  In  those  cases  only  In  which  the 
precise  facts  or  conditions  prescribed  by  such 
statute  are  shown  to  exist.  As  is  said  In  the 
case  of  Matter  of  Cozza,  163  Cal.  514.  522, 
126  Pac.  161,  164  (Ann.  Cas.  1914A,  214) : 

"The  adoption  of  a  child  was  a  proceeding  un- 
known to  the  common  law.  The  transfer  of  the 
natural  right  of  the  parents  to  their  children 
was  against  its  policy  and  repugnant  to  its  prin^ 
ciples.  It  had  its  origin  in  the  civil  law  and  ex- 
ists in  this  state  only  by  virtue  of  the  statute 
which,  as  above  stated,  expressly  prescribes  the 
conditions  under  which  adoption  may  be  legally 
effected.  Consent  lies  at  the  foundation  of  stat- 
utes of  adoption,  and  under  our  law  this 
consent  is  made  absolutely  essential  to  confer  ju- 
risdiction on  the  superior  court  to  make  an  or- 
der of  adoption,  unless  the  conditions  or  exeep* 
tions  exist  specially  provided  by  the  statute 
itself  and  which  render  such  consent  of  the  par- 
ents unnecessary.  Unless  such  consent  is  given, 
or,  for  the  exceptional  causes  expressly  enumer- 
ated Is  expressly  dlqiensed  with,  the  oourt  has 
no  Jurisdiction  m  the  matter." 

While  the  effect  of  an  adjudication  that 
a  minor  Is  an  abandoned  child  under  the 
terms  of  section  224  of  the  CItII  Code  Is  not 
to  directly  sever  the  relation  of  parent  and 
child,  still,  since  the  result  of  such  adjudi- 
cation nnder  said  section  Is  to  enable  a  third 
party  to  adopt  such  child  without  first  pro- 
curing the  consent  of  Its  parents,  thus  practi- 
cally depriving  the  parents  of  any  voice  In 
the  matter  of  an  adoption,  In  case  a  proceed- 
ing for  that  purpose  be  Inaugurated,  that  sec- 
tion is  also  to  be  subjected  to  a  strict  con- 
struction when  Its  application  is  invoked. 

[2]  In  the  second  place,  we  are  persuaded 
to  say  that  the  mere  failure  of  the  parents  of 
a  minor  child,  in  the  custody  and  under  the 
care  of  a  third  party,  to  contribute,  while  It 
is  In  such  custody  and  care,  to  the  support 
and  maintenance  of  such  child  for  a  period 
of  one  year,  does  not  itself  constitute  an 
abandonment  of  the  minor  within  the  pur- 
view of  said  section  of  the  Code.  If  the  rule 
were  otherwise — that  is,  If  an  adjudication 
of  abandonment  could  legally  be  predicated 
on  the  mere  failure  by  the  parents  to  sup- 
port their  minor  children — the  result,  in  In- 
numerable instances,  would  be  to  work  a 
manifest  wrong  upon  parents.  It  is  not  dif- 
ficult to  conceive  of  circumstances  wholly  be- 
yond the  control  of  parents  having  the  deep- 
est affection  for  their  children  which  would 
render  It  Impossible  for  them  to  support 
their  children  or  care  for  them  In  a  piop^ 
way.  It  would,  Indeed,  be  a  harsh  rule 
which  would,  nnder  anch  drcomstances,  an- 
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thorlze  a  Judicial  determlnatloQ  by  which  the 
natural  right  of  the  parents  to  the  custody 
and  control  of  their  children  would  be 
forever  severed. 

[3, 4]  To  constitute  an  abandonment  under 
said  section  of  the  Code,  It  must  appear  by 
clear  and  indubitable  evidence  that  there 
haa  been  by  the  parents  a  giving  np  or  total 
desertion  of  the  minor.  In  other  words, 
tbere  must  be  shown  an  absolute  relinquish- 
m&A  of  the  custody  and  control  of  the 
minor,  and  thus  the  laying  aside  by  the  par- 
ents all  care  for  it.  Crabb  on  Synonyms; 
Pldge  T.  Pidge,  44  Mass.  (3  Mete.)  257,  265; 
Sikea  T.  State  (Tex.)  28  B.  W.  688,  689; 
Kngent  t.  Fow^,  4  Wyo.  178,  33  Fac.  28,  20 
L.  B.  A.  199.  62  Am.  St  Bep.  17;  Dikes  T. 
HlUer,  24  Tex.  417.  434;  Middle  Greek  Ditch 
Co.  T.  Henry,  IB  Mont  058.  39  Pac  lOM, 
1058.  And  abandonmeoit  is  a  question  ctf  in- 
tention, which  must  be  shown  by  a  dear,  nn- 
eqnlrocal,  and  dedslTe  act  of  the  party — an 
act  done  that  diows  a  determination  not  to 
have  the  benefit  of  tibe  light  to  whidi  he  is 
entitled.  Breedlore  t.  Stump,  11  Tom.  (8 
Ters.)  257,  278. 

[f]  We  hare  been  nnable  to  perceive  in  the 
eridoioe  adduced  at  the  bearing  of  this  pro- 
ceeding a  single  fact  wUeh  may  fairly  be 
said  to  Indicate  an  IntmtUm  in  the  parents 
of  the  ddld  conoerned  here  to  desert  said 
minor  or  rellnqnlsh  tbMr  natural  right  to 
hw  custody,  care,  and  controL  To  the  con- 
trary, according  to  our  Interpretation  of  the 
prooft,  the  parents  not  only  manifested  a  de- 
sire to  perpetuate  all  the  conseQuences  of  the 
natnral  relation  subsisting  between  them 
and  the  infiint,  but  displayed  commendable 
anxie^  for  its  welfare. 

The  evidence,  without  dispute,  shows  tliat. 
fearful  lest  the  delicate  physical  condition  of 
the  mother  was  such  that  she  could  not  prop- 
erly nourish  the  two  Infants  born  at  the  same 
time  to  her.  the  parents  arranged  with  the 
sister  of  the  father  to  take  custody  and  care 
of  the  infant  girl;  that  the  father,  during 
tbe  period  that  the  child  was  with  his  sister 
and  until  the  latter  became  ill  and  unable  to 
bestow  proper  care  upon  the  baby,  paid  the 
custodian  of  said  child  for  the  service  of  car- 
ing for  it;  that  after  Mrs.  Swanson  became 
111,  the  father  sent  to  the  petitioners  the 
sum  of  (30  which,  while  intended  to  be  used 
for  the  benefit  of  the  sick  woman,  was  doubt- 
less In  part  or  perhaps  in  full  payment  of  her 
services  In  caring  for  the  infant;  that  the 
general  tenor  of  the  language  of  the  letters 
from  both  the  father  and  motber  of  the  child 
to  tbe  iwtltloners,  after  the  latter  had  vol- 
untarily taken  the  custody  of  the  Infant 
dearly  Indicated  an  intention  on  the  part  of 
the  parents  to  rdmburse  tbe  petitioners  for 
tbelr  services  in  looking  after  and  attending 
to  the  welfare  of  the  child;  that  aa  a  mat- 
ter of  fact  the  father  agreed  to  compensate 
tbe  petitioners  for  their  services  to  the 


child  whenever  he  found  himself  flnandally 
able  to  do  so. 

Under  the  fticts  as  thus  recapitulated,  and 
which,  as  stated,  stand  uncontradicted,  it 
is  difficult  to  conceive  bow  an  adjudication 
that  the  minor  In  controversy  is  an  abandon- 
ed child,  or-  was  abandoned  by  Its  parents, 
within  the  meaning  of  the  language  of  sec- 
tion 224  of  tbe  OlvU  Code,  can  be  upheld. 

[8]  The  promise  by  the  father  of  the  child 
that  he  would  compensate,  when  able  to  do 
so,  the  petitioners  for  taking  care  of  and  sup- 
porting it  constituted  the  "agreement  or  pro- 
vision for  Its  support"  contemplated  by  said 
section,  and  the  fact  that  tbe  father  failed 
to  keep  said  promise  can  prove  nothing  but 
a  violation  of  the  agreement. 

It  may  be  true  that  the  child,  now  ap- 
proaching her  sixth  year,  and  having  been 
with  Qie  Kdlys  for  over  a  year,  has  formed 
a  strong  attachment  for  tbe  petitioners,  as 
they  no  doubt  have  for  the  child.  It  may 
also  be  true  that  the  Kellys  are  better  clr- 
cnmstanced  than  are  her  parents  for  bestow- 
ing upon  her  care.  Bat  while  these 
Gonslderaaona  might  perhaps,  be  of  mine  or 
less  Importance  in  disposing  of  a  guardian- 
ship proceeding,  they  cannot  obvloualyr  enter 
Into  the  determination  of  Uie  question  of 
adoptlm  against  the  consent  of  Uie  parents 
or  of  a  proceeding,  like  the  present  which, 
if  sustained,  would  render  It  legally  unneces- 
sary to  consult  Oie  desires  or  wishes  of  the 
parents  in  a  proceeding  looking  to  the  adop- 
tion of  tbelr  minor  children  by  another. 

We  condnde  that  the  learned  trial  Judge 
erred  in  the  condnsion  crystallized  in  the 
Judgment  from  which  this  appeal  Is  prosecut- 
ed, and  said  Judgment  Is  therefore  reversed. 

We  concur:  OHIPMAN,  P.  j.;  BUB- 
NBTT,  J. 


KLAMATH  LUMBER  CO.  v.  CO-OPBBA- 

TIVB  LAND  &  THUST  00.    (Civ.  1261.) 
(District  Court  of  Appeal.  Third  District,  Cali- 
fornia,  Nov.  5,  1014.) 

1.  Fbauds,  Statute  of  (8  26*)— OaiaiHAi:,  on 

COLLATEBAL  PbOUTBB — CrEDIT  TO  PBOMISOS. 

Where  the  agent  of  a  land  company,  ac- 
companied by  a  purchaser  of  land  from  such 
company,  In  ncBOtiating  for  the  purchase  of  po- 
tato crates  for  the  use  of  such  purchaser,  asked 
for  credit  whereupon  the  seller  said  that,-  if  the 
land  company  would  pay  him,  he  uould  do  it 
and  the  land  company's  agent  said  that  that 
was  all  right  and  they  would  do  that  and  the 
seller  understood  that  he  was  selling  to  the  land 
company  and  looked  entirely  to  it  for  payment, 
the  land  company  was  not  merely  the  prmcipal 
debtor,  but  the  only  debtor,  and  there  was  no 
question  of  a  guaranty  imder  the  statute  of 
frauds  (Civ.  Code,  |  ltJ24,  subd.  2). 

[EM.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  U  36-12^  \  Dec.  Dig.  |  26.*] 

2.  COBFORATIONS    ({   425*)  —  AUTHOETTT  OV 

Agents— EsTOPFBL. 

Where  a  seller  of  chattels,  for  which  the 
agent  of  a  corporation  agreed  that  the  corpora- 
tion would  pay,  though  they  were  to  be  used  by 
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a,  third  party,  was  told  by  the  person  having 
control  of  the  corporation's  busineas  that  the 
agent  was  handling  the  matter,  and  that  tbe 
seller  should  take  the  matter  up  with  him,  and 
whatever  he  did  would  be  all  right,  and  in  reli- 
ance thereon  the  chattels  were  aold,  tbe  corpora- 
tion was  precluded  from  denying  tha  agenfV 
authority  to  bind  it. 

[Bd.  Note.— For  other  caKB,  see  CorporatioiUL 
Cent,  Dig.  Si  1697-1701,  1705;  Dec  VlgTl 
425.*] 

3.  Sales  (S  52*)— Actiohb  fob  Pubchase 

PBIGB— BVI  DEN  CE. 

In  an  action  for  the  purchase  price  of  chat- 
tels. In  which  defendant  claimed  that  tbe  sale 
was  made  to  a  third  party,  evidence  that  such 
third  party  was  in  Oregon  in  explanation  of 
plaintiff's  failure  to  call  liim  as  a  witness  was 
properly  admitted,  especially  where  the  facts 
sufliciently  appeared  without  objection. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  S3  118-144.  1045;  Dea  iMg.  S  52*] 

4.  Appeal  and  Ebboe  (§  1051*)— Harmlbsb 
Ebbob — Admission  of  Evidence. 

In  an  action  for  tbe  puichase  price  of  goods, 
in  which  defendant  claimed  the  sale  was  made 
to  a  third  party,  tbe  admission  of  a  question 
asked  the  seller's  president  as  to  whether  he 
had  any  agreement  with  defendnnt,  though  tech- 
nically objectiouable,  was  without  prejudice, 
where,  from  the  facts  testified  to  by  the  witness, 
the  conclusion  necessarily  followed  that  the 
agreement  was  with  defendant  and  the  testi- 
mony mnde  it  obvious  that  such  was  tbe  opinion 
of  the  witness. 

[Kd.  Note.— For  other  cases,  sea  Appeal  and 
Krror,  Cent.  Dig.  H  4161-^170;  Dec  Dif.  i 
1051.*] 

6.  TsiAL  (S  203*)— Inbtbuotion»— Ibslbs. 

An  instruction  that  plaintiff  brouj^Ut  the 
action  to  obtain  a  judgment  apcainst  defendant 
for  $600  alle^'cd  to  be  due  plaintiff  from  defrad- 
ant  for  the  sale  of  potato  crates,  for  which 
plaintiff  alleged  defendant  promised  to  pay  at 
the  rate  of  15  cents  per  crate,  no  part  of  which 
sum  plaintiff  alleged  had  ever  been  paid,  was 
not  improper,  though  it  was  probable  that  the 
jury  had  already  been  advised  of  tbe  claim  of 
each  party. 

[Ed.  Note.— For  other  cases,  see  TriaL  Gent 
Dig.  H  477-479;  Dec.  Dig.  1 203.*] 

6.  Sales  {|  364*)— Actions  foe  Pbicb— In- 

STBUCTIONfl. 

Such  instruction  was  not  objectionable  be- 
caase  of  the  failure  to  refer  to  a  delivery  as 
well  as  a  sale,  us  any  one  would  understand 
that  "sale"  implied  a  delivery,  especially  where 
there  was  no  question  as  to  the  delivery  of  tbe 
crates ;  the  only  question  being  aa  to  the  party 
to  whom  they  were  sold. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  S3  1005-1076;  Dec.  Dig.  {  364.*] 

7.  Sales  (S  364*)— Actiors  foe  Peicb— In- 

BTauCTlONS, 

In  an  action  for  the  purchase  price  of  goods, 
in  which  defendant  claimed  that  the  same  was 
made  to  a  third  part.v,  where  there  was  evi- 
dence supporting  plaintiff's  theory  of  tbe  trans- 
action, an  instruction  defining  an  original  obli- 
gation and  a  principal  debtor  itnd  emliodying 
plaintiff's  theory  was  properly  given,  as  eitlier 
party  has  a  right  to  an  instruction  based  upon 
bis  theory  of  the  case,  if  there  is  any  evidence 
to  support  it 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S8  1065-1076;  Dec  Dig.  S  364.*] 

8.  Sales  (|  364*)— Actions  fob  Pbicb— Im- 

STRUCTIONa. 

In  an  action  for  the  purchase  price  of  goods 
which  dffendunt  claimed  was  suld  to  a  third  , 
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party,  an  instruction  that  if  the  jury  were  sat- 
isfied from  all  the  evidence  that  defendant's 
promise,  if  any  was  made,  was  an  original 
promise  to  pay  for  the  goods,  and  not  a  condi- 
tional one,  it  was  their  duty  to  find  that  fact 
in  favor  of  plaintiff  could  not  have  been  under- 
stood as  meaning  otherwise  than  that  they 
should  find  that  the  promise  was  an  original 
promise,  if  they  were  satisfied  from  the  evi- 
dence that  an  original  promise  was  made. 

[Ed.  Note.— For  other  cases,  see  Seles,  Cent. 
Dig.  SS  1065-1076 ;  Dec.  Dig.  {  364.*] 

9.  Appeal  and  Eisob  ({  1064*)— HABMEBas 

EBBOB^IMBTBUOTIO  NS. 

Though  tbe  Instruction  embodied  a  tmism 
and  was  unnecessary,  it  could  have  done  no 
harm. 

[Ed.  Note.— For  other  cases,  E^ee  Appeal  and 
Error,  Cent  Dig.  ff  4219. 4221-4224 ;  Dec  Dig. 
S  1064.*] 

10.  Appkai.  and  Ebbob  (8  1064*)— ECabicusb 

EeBOB— I  NSFBTTCnONS. 

In  an  action  for  the  purchase  price  of 
goods  which  defendant  claimed  were  sold  to  a 
third  person,  wfaere  it  was  admitted  that  th^ 
were  "furnished"  to  tbe  third  person  in  the 
sense  that  they  were  shipped  to  him  for  use  on 
land  purchased  by  him  from  defendant,  and  it 
was  defendant's  contention  that  they  were  not 
only  furnished  to  him,  but  that  be  alone  was 
liable,  an  instruction  that  tbe  fact  that  the 
goods  were  furnished  to  a  third  person  by  plain- 
tiff was  not  of  itself  absolutwy  sufficient  to 
show  conclusively  that  the  promise  of  defend- 
ant to  pay,  if  any  was  made,  was  a  conditional 
one  was  not  prejudicial  because  of  the  reference 
to  tbe  furnishing  of  the  goods  to  the  third  per- 
son aa  a  fact  especially  as  such  reference  was 
favorable  to  defendant. 

[Ed.  Note.— For  other  cnses,  see  Appeal  and 
Error.  Cent  Dig.  H  4219.  4S^-^4;  Dec 

Dig.  i  ioe4.*j 

11.  Sales  (|  53*)— Pabtibs— Quebtions  fob 

JUBT. 

That  potato  crates  sold  for  use  by  a  pnr- 
chaser  of  land  from  defendant  as  tbe  result  of 
negotiations  between  plaintiff,  such  purchase;, 
and  defendant's  agent  were  sbippcd  to  snch  pui*- 
chaser  was  not  conclusive  that  defendant's  prom- 
ise to  pay  was  not  an  original  promise,  but  only 
a  conditional  promise  to  pay,  if  tbe  purchaser 
did  not  but  was  merely  a  cwcumstance  for  the 
jury,  and  aa  Instruction  that  it  was  not  con- 
clusive, though  somewhat  argumentative,  warn 
proper. 

[Ed.  Note.— For  other  casea,  sec  Sales,  Cent. 
Dig.  3S  145-151 ;  Dec.  Dig.  8  53.*] 

Appeal  from  Superior  Ooart,  Merced  Goim> 
ty;  E.  N.  Rector,  Judge. 

Action  by  the  Klamath  Lumber  Company 
against  the  Oo-operatiTe  Land  ft  Trust  Com- 
pany. From  a  Judgment  for  plaintiff,  and 
an  order  denying  a  new  trial,  defendant  ap- 
peals. Affirmed. 

F.  G.  Ostrander,  of  Merced,  for  appellant 
F.  W.  Henderson,  of  Merced,  for  respondent 

BURNETT,  J.  The  action  was  to  recov- 
er the  sum  of  $600  for  certain  sweet  pota- 
to crates  alleged  to  have  been  sold  and  de- 
livered to  defendant.  The  main  controversy 
Is  as  to  whether  the  crates  were  sold  to  de- 
fendant or  to  a  certain  Mr.  Gutman,  the 
evidence  being  sharply  conflicting  on  this 
point.  Closely  related  to  the  foregoing  is 
another  contention  by  appellant  that  if  it 
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evtf  made  any  promise  to  pay  plaiutlie  for 
tbe  crates  it  was  a  conditional  one — that  is, 
it  would  pay  It  Gntman  did  not — and,  the 
proriso  not  being  in  writing,  it  was  void  by 
reason  of  Bubdivisioa  2  oC  section  1621  ot 
the  Civil  Code. 

[1]  Preliminarily  we  may  mention  certain 
facta  that  are  undisputed.  Plaintiff  was  en- 
gaged in  the  business  of  retailing  Inmber 
aod  box  materials,  and  the  defendant  prln- 
dpally  is  colonizing  land,  although  organ- 
ized for  the  pnrpc^  also  of  buying  and  sell- 
ing personal  property.  One  of  the  latter's 
customers  was  George  Gatman,  to  whom  it 
liad  sold  a  tract  of  land ;  the  payment  there- 
for to  be  made  out  of  the  crops  raised.  Said 
crops  were  to  be  marketed  in  the  name  of 
tbe  corporation  and  the  proceeds  dirided, 
one-balC  to  be  Gutman's  and  the  other  to  be 
applied,  first,  on  the  interest,  and  the  bal- 
ance on  the  purchase  price.  Among  defend- 
ant's employes  was  a  salesman  by  the  name 
of  V.  H.  Gerard,  who  testified  that  daring 
tbe  time  In  controTersy  one  Mr.  Cone  had 
control  of  defendant's  business  at  Merced, 
where  the  crates  were  sold.  As  to  the  sale 
Itself,  we  must,  of  course,  accept  the  account 
tbat  faTors  respondent's  contention.  There- 
fore we  refer  spedflcally  to  the  testimony  of 
J.  H  Routt,  the  president  and  mnager  of 
plaintiff: 

"Aboat  September  the  5di  to  the  10th,  in 
1908.  Mr.  Gerard  came  to  my  office  with  a 
■traiiger  Uiat  he  introduced  as  Mr.  Gutman,  and 
■aid.  'We  want  to  get  your  price  on  sweet  i>o- 
uto  crates,'  and  said  that  tlie  Co-operative 
Land  A  Trust  Company  had  sold  Mr.  Gutmau 
a  piece  of  laud.  *  *  *  He  spoke  of  Mr.  Gut- 
nan  as  being  a  model  farmer;  the  amount  of 
crop  was  then  growing;  and  I  then  eave  Mm 
prices  on  sweet  potato  crates,  car  load  lots  to  | 
be  delivered  at  Atwater  or  Livingston.  Tbe 
price  named  was  IS  cents  per  crate.  Mr.  Ger- 
ard then  wld  to  me.  There  will  be  no  money 
iTailable  to  pay  for  those  crates  until  they  have 
made  a  shipment  and  we  have  received  the  re- 
turns, and  we  would  like  30  days'  time.'  I  told 
Mr.  Gatman  the  prices  gaoted  were  very  low 
and  were  cash  prices:  but  I  says,  *If  you  peo- 
ple [referring  to  the  Co-operative  Land  &  Trust 
Company]  will  pay  me,  I  will  give  you  the 
time;'  and  Mr.  Gerard  said,  That  is  all  right; 
we  will  do  that;'  and  stated  something  of  the 
cofiditiona  of  tbe  cmtraet,  it  being  a  crop  con- 
tract, and  tbe  money  would  come  through  their 
bands.  Mr.  Gutman  had  very  little  to  say.  Mr. 
Gerard  said,  *We  are  not  ready  to  close  the  deal 
with  yon  to-iaj  or  at  this  time,  as  we  want  to 
get  prices  from  the  Merced  Lu^nber  Company, 
and  wherever  we  can  buy  them  tbe  cheapest  we 
will  have  to  place  the  order.*  They  left  my  of- 
fi<>e,  and  in  tbe  afternoon  I  was  anxious  aboat 
the  sale,  and  I  went  to  the  Co-operative  Land 
&  Trust  Company's  office  and  inquired  for  Mr. 
Gerard,  but  did  not  see  him,  and  Mr.  Cone  told 
me  that  Mr.  Gerard  was  out  Just  then,  but 
wodU  possibly  be  In  soon.  I  stated  to  Mr.  Gone 
what  I  woald  like  to  see  Mr.  Gerard  for,  and 
1  told  him  my  cotiversation  with  Mr.  Gerard  at 
m  office,  and  what  be  had  said  to  me  about 
Hr.  Gatman  farming  the  land  and  crops,  and 
u  forth,  and  Mr.  Cone  also  praised  Mr.  Gut- 
loan  ve^  highly  and  seemed  to  think  he  was 
one  of  the  best  customers  they  bad  sjld  laud 
to;  •  •  •  but  Mr.  Cone  said:  *Mr.  Gerard 
ia  handling  dlis  matter.  Tou  take  the  matter  up 
^  himt  and  wliatenr  he  does  wiU  be  aU 
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tight.'   •  •   «  Later  I  telephoned  from  the 

Klamath  Lumber  Company's  office  to  Mr.  Ger- 
ard. He  was  in  the  Co-operative  Land  Com- 
pany's office  and  asked  him  about  the  order. 
He  says:  'Mr.  Gutman  has  gone  home,  and 
we  hare  not  decided  just  what  we  will  do.  W* 
have  quotations  from  the  Merced  Lumber  Com- 
pany just  the  same  as  yours,  15  cents  per  crate, 
but  1  will  try  to  favor  you  with  the  business. 
I  will  turn  It  your  way  if  I  can.  X  am  going 
out  to  see  Mr.  Gutman  to-morrow  moruins,  and 
I  wUl  let  you  know  after  1  return.'  io  the 
afternoon  of  the  following  day  Mr.  Gerard  call- 
ed me  up  on  the  telephone  and  says,  'Mr.  Koutt, 
you  can  ship  a  car  load  of  sweet  potato  crates 
to  Mr.  Gutmau  at  Livingston.  1  asked  him  how 
many  I  should  ship,  and  told  him  that  '8,000 
would  make  a  minimum  car,  but  we  usually 
ship  3,500  to  4,000  crates  to  a  car;'  and  be 
said,  'Ship  4,000;'  that  he  would  probably  want 
more  than  that.  *  *  *  I  ordered  the  crates 
by  telephone  from  Sonora,  and  they  were  ship- 
ped, and  when  the  80  days  bad  expired,  possi* 
bly  a  few  more,  I  went  to  Gerard  and  told  him 
that  tbe  time  was  up,  and  that  I  would  like  to 
have  our  money.  'Well,*  he  says,  'I  will  see 
Mr,  Gutman  in  a  day  or  two;  I  don't  think 
he  has  any  returns  or  there  has  been  any  re- 
tarns  on  the  ahipment  of  sweet  potatoes.'  I 
said,  'AH  right ;'  and  in  a  few  days  afier  tbat  I 
saw  him  again,  and  he  made  the  same  excuse; 
and  I  said:  'Mr.  Gerard,  1  need  my  money  and 
have  to  pay  for  those  crates.  You  pay  me,  and 
then  you  can  get  your  money  from  Mr.  Outman. 
I  understend  you  get  a  portion  of  the  crop  any- 
way, and  you  can  secure  yourself.  He  is  a 
stranger  to  me,  and  I  am  looking  to  you  for 
my  money,  and  not  to  Mr.  Gutman.  'All  right,' 
be  said,  *we  will  soon  get  that  adjusted.'  *  «  • 
I  never  presented  any  bUl  to  Mr.  Gutman  in  the 
matter ;  never  went  to  see  him.  I  make  out  all 
the  bills  in  the  office.  I  never  wrote  to  him. 
[  made  no  attempt  to  collect  from  Mr.  GutmaiL, 
because  I  had  an  agreem^t  with  the  Co-opera- 
tive Company  people,  with  Mr.  Cerard,  and 
I  did  not  look  to  Mr.  Gutman  at  all.  The  rea- 
son I  entered  up  the  bill  in  my  book  against 
Gutman  is  that  Mr.  Gerard  told  me  to  ship  tbe 
shucks  to  Gutman.  *  *  *  I  thought  they 
were  all  in  a  sense  parties  to  tbe  desl,  because 
Mr.  Gerard  had  explained  to  me  that  the  money 
—they  had  the  handling  of  the  money  from  the 
crops  to  some  extent  at  least — and  1  expected 
tlist  if  there  was  aoything  due  from  Mr.  Guz- 
man they  would  collect  it,  and  of  course  they, 
being  obligated  to  me  for  the  payment,  would 
pay  me.  It  was  not  my  idea  that  I  was  selling 
to  both  of  them.  I  understood  that  1  was  sell- 
ing to  the  Cooperative  Land  Company  for  Mr. 
Gutman." 

It  would  be  difficult  to  select  more  apt 
language  than  the  foregoing  to  express  an 
agreement  of  sale  to  the  defendant.  The 
contract  was  made  entirely  with  Mr.  Gerard, 
who  assumed  to  represent  appellant.  Mr. 
Routt  declared  that,  "If  you  people  (refer- 
ring to  defendant)  will  pay  me,  we  will  give 
you  the  time;"  and  Gerard  thereupon  said, 
"That  is  all  right;  we  will  do  that"  Fur- 
thermore it  appears  that  Routt  understood 
that  be  was  selling  to  the  Co-operative  Land 
&  Trust  Company,  and  that  be  looked  en- 
tirely to  it  for  payment.  It  thus  appears 
that  the  creditor  parted  with  value  and  en- 
tered into  the  obligation  in  terms  and  un- 
der drcamstances  such  as  to  render  defend- 
ant not  simply  tbe  principal  debtor  bnt  tbe 
only  debtor  in  the  case. 

It  la  eanally  plain  that^  according  full 
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credit  to  the  testtmony  of  Mr.  Boutt,  no 
question  of  guaranty  would  arise. 

[2]  Tlie  only  other  conslderatloa  remain- 
ing as  to  the  obligation  of  defendant  to  pay 
the  purchase  price  the  crates  inrolres  the 
authority  of  Gerard  to  make  the  contract  for 
defendant.  There  la  no  doubt,  however,  that 
Cone  had  taJl  power  In  the  premises,  and 
his  statemoit  to  Boutt  would  bind  the  com- 
pany and  preclude  any  denial  of  Gerard's 
authority  after  plalntifE,  in  reliance  upon  It, 
had  BfiiA  the  crates. 

In  Tlew  of  the  foregoing,  we  do  not  see 
how  It  can  be  seriously  argued  that  the  evi- 
dence Is  Insufflcleat  to  support  the  conclu- 
sion that  the  crates  were  sold  to  defrad- 
ant ;  that  It  promised  to  pay  for  them ;  and 
that  upon  sncta  promise,  plalntUE  reUed  in 
dellrering  said  property. 

[S]  The  alleged  errors  in  ttie  admission 
and  rejection  of  testimony  are  hardly  of  suf- 
ficient gravity  to  merit  spedflc  notice.  It 
was  prefer  for  plaintiff  to  show  that  Gut- 
man  was  In  Oregon  In  explanation  of  the 
circumstance  that  he  was  not  called  as  a 
witness.  Besides,  the  Uct  sufficiently  appear- 
ed without  objection. 

[4]  The  following  question  was  asked  of 
Mr.  Boutt: 

"And  as  presideot  of  the  corporatioii,  as  the 
manager  of  Uie  plaintiff  in  this  action,  Mr. 
Routt,  did  yon  have  any  agreement  wiUi  the 
defendant  in  this  action  in  tbe  year  19091" 

Tedmlcftlly  speaking,  the  question  prob- 
ably was  objectionable,  but  the  answer  was 
entirely  without  prejudice,  as,  from  the  facts 
testified  to  by  the  witness,  tbe  conclusion 
necessarily  followed  that  the  agreement  was 
with  defendant,  and  said  testimony  made  It 
obTloua  that  sudi  was  the  c^nlon  of  the 
witness. 

[6,  6]  We  can  see  no  valid  objection  to  this 
instruction,  given  by  tbe  court  on  request  of 
plaintlfC: 

"Plaintiff  brings  this  action  to  obtain  a  judg- 
ment againat  defendant  for  the  aum  of  $600, 
alkged  to  be  due  plaintiff  from  defendant  for 
the  sale  <tf  4,000  sweet  potato  cratM,  for  which 
plaintiff  alleges  defendant  promised  to  pay; 
that  defendant  promised  to  pay  it  at  the  rate 
of  16  cents  per  crate,  no  part  of  which  sum 
plaintiff  alleges  has  ever  been  paid." 

It  was  proper  for  the  court  thus  to  state 
the  nature  of  tbe  action  although  It  is  quite 
probable  that  the  Jury  had  already  been  fully 
advised  of  the  claim  of  each  party.  There 
could  be  no  reasonable  apprehension  that  any 
sensible  man  would  fall  to  understand  that 
tbe  term  "sale"  implied  a  "denvery"  of  the 
property.  Besides,  there  was  no  controversy 
as  to  the  delivery  of  the  crates;  the  only 
question  being  as  to  whom  they  were  sold. 

[7]  The  Instruction  as  to  an  original  obli- 
gation and  the  principal  debtor  is  substan- 
tially in  the  language  of  section  2794  of  the 
Civil  Code  and,  as  a  principle  of  law.  Is  un- 
objectionable. That  It  embodied  the  theory 
of  plaintiff  as  to  the  character  of  the  trans- 
action In  question  cannot  be  doubted,  and  t&at 


there  was  evidence  to  eiqtport  that  theory  has 
already  appeared.  It  Is  well  settled,  of 
course,  that  either  party  has  the  right  to 
have  an  instruction  given  to  the  Jury,  based 
upon  his  theory  of  the  case,  If  there  is  any 
evidence  to  support  it  Buctd^  v.  Sllverberg, 
113  Cat  678,  45  Pac.  804. 

[t,  •]  We  think  it  iB  plain  enough  to  what 
fact  the  court  referred  in  this  Instruction: 

"If  you  are  satisfied  from  all  of  the  evidence 
adduced  in  this  case  that  tbe  promise  of  de- 
fendant, if  any  was  made^  was  an  original  prom- 
ise to  pay  for  the  crates  and  not  a  ctHiditionat 
one,  I  chaq^  you  it  is  your  duty  to  find  tiwt 
fact  in  favor  of  plaintiff  In  this  action." 

It  could  hardly  be  understood  as  meaidng 
otherwise  than  an  instruction  to  fhid  that  the 
promise  of  defeidant  waa  "an  original  prom- 
ise to  pay  for  tbe  crates,"  if  the  Jury  were 
satisfied  from  tbe  evidence  that  an  original 
promise  waa  made  by  defendant.  This  was 
the  important  Issne  in  tbe  case,  and  while 
the  instmctlDn,  embodying,  as  it  does,  sucb 
a  truism,  was  not  necessary.  It  could  have 
done  no  harm.  It  may  be  said  In  this  con- 
nection that  the  distinction  between  a  guar- 
anty and  an  original  prcnolae  was  fully  set 
forth  In  lnstructi<»iB  given  by  reqaest  of  de- 
ftedant,  and  nothing  was  left  uncertain  as 
to  the  meaidng  of  tliose  terms. 

11]  As  we  view  It,  the  only  ground  for 
plausible  criticism  as  to  the  Instmctions  is 
afforded  by  this  direction : 

"The  fact  that  the  crates  In  question  were 
furnished  to  Gntman  by  the  plaintiff  Is  not  of 
itself  absolutely  sufficient  to  show  conclusively 
that  the  promise  of  defendant,  it  any  were  made, 
was  a  conditional  one." 

As  to  the  statement  of  fact  in  the  &rsi 
part  of  the  instruction.  It  may  be  said  that 
there  was  no  dispute  that  the  crates  were 
"furnished"  to  Gutman.  They  were  shipped 
to  him  for  use  on  the  land  that  he  had  pur- 
chased from  appellant.  In  tact,  it  was  the 
contention  of  defendant  throughout  tbe  trial, 
not  only  that  the  crates  were  furnished  to 
Gutman,  but  that  he  alone  was  liable  for  the 
purchase  price.  The  reference  to  said  cir- 
cumstance as  a  fact  could  not  therefore  be 
prejudicial,  independent  of  the  consideration 
that  said  fact  was  favorable  to  appellant. 
It  Is  true  also,  as  a  matter  of  law,  that  said 
fact  was  "not  of  Itself  absolutely  sufDcient 
to  show  condusively  that  the  promise  of  de- 
fendant, If  an^,  was  a  conditional  one."  If 
"absolutely  conclusive,"  all  the  foregoing  dis- 
cussion would  be  idle,  as  no  other  altemaQve 
would  have  been  left  the  lower  court  but  to 
direct  a  verdict  for  defendant  The  truth 
Is,  of  course,  that  said  fact  was  a  circum- 
stance to  be  considered  by  the  jury  in  deter- 
mining whether  defendant  was  primarily  li- 
able for  the  purchase  price  of  the  crates, 
but  It  Is  not  at  all  conclusive  of  the  question. 

There  Is  more  reason  for  contending  tliat 
the  Instruction  la  somewhat  argumentative, 
and  for  that  reason  should  have  been  omit- 
ted, but  it  is  entirely  apparrat  from  the 
whole  diarse,  full,  fair,  and  compile  aa  It 
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na  in  its  entirety,  tbat  the  jary  were  not 
misled  by  the  court  in  any  respect 

We  feel  satisfied  that  there  la  no  snbstan- 
tial  merit  In  any  of  the  points  made  by  ap- 
pellant, and  the  Judgment  and  order  are  af- 
flrmed. 

We  concur:   CHIPMAN,  P.  J.;  HART,  3. 


ARENS  T.  UNITED  RAILROADS  OF  SAN 

FRANCISCO.    (Cly.  1379.) 
(Diitrict  Court  of  Appeal.  Fint  Dtatiict,  CaU- 

fomia.   Not.  G.  1914.) 
L  Appeal  and  Eksoe  (|  10(^)— Vebdiot  on 

C0:«FLI0TINO  EVIDBNCB— JTJBT. 

Where,  in  an  action  for  injuries  to  a  travel- 
er io  a  coUiaion  of  a  street  car,  the  traveler  and 
bis  companion  testified  that  the  car  gave  no 
asnal  before  it  was  about  40  feet  away,  rapid- 
If  approachiofi,  and  the  car  men  testified  tiiat 
tiie  usual  signals  were  given,  there  was  a  con- 
flict in  the  eTidenoe  on  the  usoe  of  algnals,  so 
tbat  the  finding  of  the  trial  court  would  not 
be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3936-3937;  Dec.  Dig.  S 
1002.*] 

2.  COUBTS  (5  91*)— CONTBOLLINa  DbOIBIONS— 

Decibionb  or  Sttpbeue  Goubt. 
A  decision  of  the  Supreme  Court  on  the 
Uw  of  the  road  and  last  clear  chance  by  street 
car  men  to  avoid  coUlaiona  with  travelers  is 
coQclaBiTe  on  a  District  Court  of  Appeal,  where 
the  facts  in  the  two  cases  are  almost  exactly 
identical. 

(Ed.  Note.— For  other  caaes.  see  Courts,  Gent 
U  313,  325.  326;  Dec.  Dig.  i  91.*T 

Appeal  from  Superior  Court,  Oity  and 
Omntj  €t  San  Fnmclaco;  Frank  J.  Muiasky, 

JudSeL 

Action  by  Albert  J.  Arena  against  the  Unit- 
ed RallroAds  of  San  Frandaca  From  a  Jadg- 
ment  for  plalntUC,  defendant  appeal&  Af- 
firmed. 

Wm.  M.  Abbott  and  Wm.  M.  Cannon,  both 
of  San  Francisco  (ElngBley  W.  Cannon,  of 
San  Francisco,  of  counsel),  for  appelant 
SoIUvan  &  Sullivan  and  Theo.  3.  Roche,  all  of 
San  Francisco,  for  respondent 

RICHARDS,  J.  This  Is  an  action  brought 
to  recover  damages  for  i>er8onal  Injuries  sus- 
tained by  the  plalntKC  as  the  result  of  a  col- 
lision between  bis  wagon,  upon  which  at  the 
time  the  plaintiff  was  riding,  and  a  street  car 
of  the  defendant  being  operated  by  Its  em- 
ployes on  Twenty-Fourth  street,  in  the  dty 
of  San  Francisco. 

The  evidence  showed  that  on  the  11th  day 
of  October,  1906,  about  2 :30  o'clock  In  the 
afternoon,  the  plaintiff  was  driving  his  one- 
horse  wagon  on  Douglass  street  In  that  dty, 
and  turned  Into,  and  proceeded  easterly  along 
and  down,  Twenty-Fourth  street,  which  at 
that  point  has  a  considerable  downward 
grade.  The  latter  street  was  at  that  time  in 
the  coarse  of  improvement,  and  Its  sides 
were  so  torn  up  In  preparation  for  bituminlz- 
ing  as  to  leave  the  only  available  place  for 


driving  the  space  occupied  by  the  tracks  of  the 
defendant.  When  the  plaintiff  turned  into 
Twenty-Fourth  street  he  looked  up  the  street 
and  saw  the  car  of  the  defendant  which  trav- 
erses that  street  standing  at  the  top  of  the 
grade,  wMcb  is  also  the  terminus  of  the  car 
line.  According  to  the  plaintiff's  testimony  his  - 
attention  was  next  directed  to  the  car  by  his 
companion,  and  he  then  observed  It  within 
about  40  feet  of  his  wagon,  coming  rapidly 
down  the  bllL  There  is  a  conflict  In  the  evi- 
dence as  to  whether  any  b^l  was  rang  or  other 
signal  given  before  the  plalntlfl  thus  observed 
the  car ;  both  the  plaintiff  and  his  companion 
assutlng  that  they  heard  no  audi  signal,  while 
the  employes  in  charge  of  the  car  asseverate 
tbat  the  usual  signal  was  rang  all  the  way 
down  the-  hllL  The  plaintiff,  upon  discover- 
ing the  approaching  car,  undertook  to  tani 
out  suffldenay  to  permit  it  to  pass,  but  fail- 
ed or  waa  uuble  to  do  so  In  time,  and,  his 
wagon  being  struck  by  tbe  ear,  he  ma  thrown 
out  and  Injured. 

Uptu  the  trial  of  the  case  before  the  court 
without  a  Jury  the  oourt  foui^  that  the  de- 
fendant waa  guilty  of  ne^igence  in  the  re- 
spects averred  In  the  complaint,  and  that 
the  pl^tlff  was  not  guilty  of  Contributory 
n^fllgenoe,  and  It  thereupon  rendered  Judg- 
ment in  favor  of  the  plaintiff  for  the  sum  of 
¥2,000,  ttom  which  judgment,  and  from  the 
order  of  tlie  court  denying  a  new  trial,  the 
defendant  appeals. 

[1]  The  first  proposltiim  inalsted  upon  by 
the  appellant  Is  that  the  finding  ot  the  court 
that  the  defendant  was  guilty  of  negligence 
In  approaching  the  plaintiff  at  too  high  a  rate 
of  speed  la  not  sustained  by  tbe  evidence  In 
the  case.  Counsd  for  the  appellant  argues 
at  some  length  and  with  much  force  that  the 
evidence  upon  the  point  Is  not  suffldently  In 
conflict  for  the  application  of  the  familiar 
rule.  We  think,  however,  that  a  careful  read- 
ing of  the  record  shows  that  counsel's  zeal 
has  led  him  Into  error  In  this  respect,  and 
that  the  proofs  of  the  plaintiff  show  suffl- 
dently that  the  car  was  proceeding  at  a  more 
rapid  rate  down  the  bill  toward  the  plaintiff 
in  plain  view,  and  with  only  a  limited  area  In 
which  to  turn  aside  and  avoid  the  collision, 
than  its  operator  should  have  gone,  and 
hence  that  the  finding  of  the  court  In  this 
respect  is  justified  by  the  proofs  In  the  case. 

We  think  also  tbat  the  same  Is  true  with 
respect  to  the  finding  as  to  the  warning  slg-. 
nals  given  or  neglected  to  be  given.  There  is 
a  sufficient  confilct  in  this  respect  to  require 
the  application  of  the  rule  that  the  finding  of 
the  trial  court  will  not  be  disturbed. 

[2]  The  court  also  found  In  favor  of  the 
plaintiff  upon  the  issue  of  contributory  negli- 
gence; and  upon  this  branch  of  the  case 
counsel  for  both  parties  bave  presented  elab- 
orate arguments,  dtlng  many  authorities 
dealing  with  the  law  of  the  road  and  the  "lust 
clear  chance"  of  avoiding  the  collision.  We 
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are  of  the  opinion,  however,  that  the  Supreme 
Court  of  this  state  has  relieved  this  court  of 
the  necessity  of  an  exhaustive  review  of  the 
cases  cited  by  respective  coansel  herein  by  its 
recent  decision  In  the  ease  of  O'Connor  v. 
United  Railroads  of  San  Francisco,  141  Pac. 
809.  This  was  a  case  almost  exactly  identical 
with  the  case  at  bar,  and  In  which  counsel 
for  the  respective  parties  were  the  same,  and 
in  which  also  practically  the  same  line  of 
authorities  was  cited  and  relied  upon  on  each 
side.  The  law  laid  down  by  the  Supreme 
Coart  as  controlling  that  case  must  be  re- 
garded by  this  court  as  controlling  this  one 
in  every  essential  particular  relied  upon  by 
the  appellant  herein. 

It  follows  that  the  Judgment  and  order 
denying  a  new  trial  must  be^  and  they  are 
hereby,  affirmed. 

We  concur:  LBNNON,  Pi.  J.;  KBRBI- 
GAN,  J, 


HATFIELD  v.  PEOPLE'S  WATER  CO. 

(Civ.  1377.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.  Nov.  9, 1914.) 

1.  Waikbb  and  Wateb  Coubses  U  201*)  — 
PuBuc  Sbbvzcb  Gobfoba^iionb— Bates  tob 
Wateb. 

A  public  service  corporation  aupplying  wa- 
ter to  the  inhabitants  of  a  city  must  {urnisn  wa- 
ter on  the  payment  or  tender  of  the  established 
legal  rates. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Oouraes,  Cent  Dig.  S  276;  Dec.  Dig.  } 
201.*]. 

2.  Watbrs  and  Waivb  Coubseb  (i  208*)  — 
Pdblio  Service  Corfobatxdns  —  Rates — 
Actions— Pij:ADiNae. 

A  complaint,  in  an  action  against  a  water 
company  for  charging  excessive  water  rates, 
which  alleges  that  the  city  council  fixed  water 
rates  for  a  year,  commencing  July  1st,  that  dur- 
ing the  following  six  months  plaintiff  was  fur- 
nished water  by  the  predecessor  in  Interest  of 
the  company  and  charged  an  excessive  rate, 
that  subsequent  to  .the  charging  and  collecting 
of  the  excessive  rate,  the  company,  as  succes- 
sor in  interest,  continuously  attempted  to  col- 
lect rates  In  excess  of  the  rate  fixed  by  the  coun- 
cil each  year  thereafter  and  during  the  present 
year,  ana  threatens  to  and  will,  unless  restrain- 
ed, refuse  to  supply  water  to  plaintiff  until  the 
rate  demanded  is  paid,  states  no  cause  of  action 
as  against  a  demurrer,  for  failing  to  allege  the 
establishment  by  the  atj  of  legal  rates  for  the 
time  specified. 

[Kd,  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  gS  289,  290-299; 
.  I>ec  Dig.  I  203.*] 

8.  Watebs  and  Wateb  Cottbses  (S  188*)  — 

Public  Sebvick  Corpobation  —  Exacting 
Excessive  Wateb  Charges— Effect. 

A  violation  by  a  public  aervice  corporation 
supplying  water  of  CmiBt  art.  14,  f|  1,  2,  pro- 
hibiting the  collection  by  public  service  corpora- 
tions of  a  rate  for  water  m  excess  of  that  fixed 
by  a  city  council,  does  not,  ipso  facto,  work  a 
forfeiture  of  the  works  and  franchises  of  the 
corporation,  and  ft  may  thereafter  collect  a(»ne 
charges  for  supplying  water. 

[I'M.  Note.— For  other  cases,  aee  Waters  and 
Water  Courses,  Cent  Dig.  H  287,  288;  Dec 
Dig.  t  188.*1 


Appeal  from  Superior  Court^  Alameda 
County;  Wm.  H.  Waste.  Judge. 

Action  by  WHllam  M.  Hatfield  a^lnat  the 
People's  Water  Company.  From  a  Judgmrat 
for  defendant,  plaintiff  qipeals.  Affirmed. 

See,  also,  144  Pac.  300. 

R.  M.  F.  Soto,  of  San  Francisco,  H.  A.  Lutt* 
rell  and  Milton  Shepardson,  both  of  Oakland, 
toe  appellant  McKiea  &  Tastaeira,  of  Oak- 
land, for  respondent 

LENNON,  P.  J.  This  Is  an  BKieal  from  a 
judgment  entered  In  favor  of  tbe  defendant 
after  the  refusal  of  the  plaintiff  to  amend 
his  complaint  in  compliance  with  an  order  of 
the  court  below  sustaining  the  defendant's 
demurrer.  Plaintiff's  cause  of  action  is  based 
upon  an  alleged  violation  by  the  defendant  of 
those  constitutional  provisions  (Const,  att 
14,  IS  1,  2),  which  prohibit  the  collection  by 
a  public  service  corporation  of  a  rate  for  wa- 
ter in  excess  of  that  fixed  by  a  city  council. 
The  action  Is  for  damages,  and  the  prayer  of 
the  complaint  Is  for  an  injunction  restrain- 
ing the  defendant  from  shutting  ott  the  plain- 
tiff's wator  supply  and  piohtbitlng  the  coUec- 
tlcai  of  any  rate  whatsoever  from  the  plain- 
tiff. 

[1,2]  The  demorrw  was  properly  sastain- 
ed.  The  oomidalnt  in  part  and  in  substance 
alleges  that  the  plaintiff  la  the  owner  of  cer^ 
tain  prenUses  in  the  ct^  of  Oakland;  that 
the  city  council  passed  a.  reatflntion  fixing 
water  rates  for  the  year  commencing  July  1, 
1906;  that  dnilng  the  six  months'  period 
fronx,  Jnly  1, 100^  to  Jannary  2, 1907,  he  was 
furnished  water  by  the  Oontra  Costa  Water 
ComptLns,  the  predecessor  in  Interest  ot  the 
defendant,  and  charged  at  the  rate  ct  |2.30 
per  month ;  that  by  the  resolution  of  the  city 
council  fixing  water  rates  only  fl.699i  pe^ 
month  ooQld  be  lawfully  diarged  and  col- 
lected, and  that  therefore  the  plaintiff  had 
paid  for  water  s^ved  to  lilm  during  the  six 
months  mentioned  an  excess  rate  aggregating 
the  sum  of  93.82;  that  sabseauent  to  the 
charging  and  collecting  ot  such  excess,  rate 
the  d^endant,  as  the  saccessor  in' interest  ot 
the  Contra  Costa  Water  Company,  has  beoi 
continnoosly  attempting  to  collect  "rates  of 
compensation  in  excess  of  the  rate  fixed  1^ 
said  council  «tch  year  thereafter  and  dnr^ 
Ing  the  present  year,"  and  that  said  defend- 
ant "during  the  present  year"  threatens  to 
and  will,  unless  restrained,  refuse  to  supply 
the  plaintiff  with  water  until  he  pays  the 
rate  demuided.  Undoubtedly  it  was  the  duty 
of  the  defmdant  to  furnish  the  plaintiff  with 
water  upon  the  payment  ot  tender  of  the  es- 
tablished legal  rates,  and  clearly,  therefore, 
the  fact  of  the  establishment  of  those  rates 
was  an  indlapensabie  element  of  the  plain- 
tiff's cause  of  action.  It  will  be  noted  that 
the  plaintiff's  complaint  does  not  allege  tlmt 
the  city  council,  subsequent  to  the  year  in 
which  the  alleged  excess  was  charged  and 
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colleeted  ever  passed  a  reeolntlon  annoandng 
tbe  ntes  tot  the  saooeedlne  yeara,  and  far- 
tbermore  It  is  Impossible  to  ascertain  from 
tbe  allegations  of  the  cunplalnt  what.  If  any, 
were  the  fixed  legal  rates  for  those  years. 
Tbe  general  allegation  of  the  complaint  that 
"during  the  last  three  years  and  more"  the 
defendant  has  been  attempting  to  collect 
rates  In  excess  of  the  rates  fixed  each  year, 
wltbont  specifying  what  such  fixed  rates 
were,  is  a  mere  eondnslon  of  the  pleader, 
which  cannot  be  availed  of  to  Initiate  and 
Invite  an  Issue  of  fact 

[SI  The  complaint  does  not  state  a  cause 
of  sctloD  sufficient  to  support  a  Judgment  en- 
joining the  defendant  from  making  and  col- 
lecting any  water  rate  at  all  tor  water  served 
to  the  plaintiff  subsequent  to  the  alleged 
collection  of  the  excess  rate  from  the  plaln- 
tlfl.  On  this  phase  of  the  case  It  la  the  plaln- 
tlCTB  contention  that  the  mere  charging  and 
collecting  as  alleged  of  a  rate  for  water  in 
excess  of  tbe  rate  permitted  by  the  CJonstltu- 
tion  ipso  facto  operated  as  a  forfeiture  of  the 
works  and  franchises  of  the  defendant,  and 
tbat,  therefore,  the  right  thereafter  to  col- 
lect any  rate  at  all  should  be  denied  the  de- 
fendant The  contention  was  by  this  court 
in  effect  decided  adversely  to  the  plalntift  In 
the  case  of  Hatfield  v.  Fe(9le's  Water  Co., 
144  Pac.  800,  where  it  was  held  that  the 
Identical  conduct  complained  of  In  the  pres- 
eot  case  did  not  ipso  facto  operate  to  produce 
a  forfeiture  of  the  works  and  franchises  of 
tbe  defendant  If  we  were  correct  In  the  con- 
cioslon  reached  In  the  case  cited,  It  followa 
that  the  complaint  In  the  present  case  does 
not  state  a  cause  of  acHon  snfficient  to  sup- 
port an  Injunction  prohibiting  the  defendant 
from  charging  and  collecting  any  water  rate 
whatsoever  upon  the  theory  that  Its  right 
to  do  BO  expired  with  the  forfeitore  of  Its 
frandilses  and  works. 

The  order  appealed  from  is  affirmed. 

We  cmicar: '  KERRIGAN^  J.;  BICH- 
ARDS,  J. 


PABBT  T.  AUERIOAN  MOTORS  OAUFOB- 

NIA  00.    (Civ.  13fl6.) 

(District  Coart  of  Appeal,  First  District,  Cali- 
fornia. Nov.  9, 1914.) 

L  Pbiiccipax.  and  Agent  (|  87*)— Exoi.usive 
AeancT  OonntACT—GoHMisBioN— Sales  ayt- 

a  TKBMINATIOn  OF  AOBNCT. 

Under  an  excloBive  agency  contract  enti- 
tUoK  the  agent  to  a  commission  on  all  anto- 
Dobiln  sold  within  a  certain  territory,  tbe  agent 
was  not  entitled,  in  the  absence  of  bad  Caith.  to 
a  comniission  on  a  sale  made  after  termination 
of  the  contract  though  tbe  agent  during  the  life 
of  the  contract,  had  made  an  nnsncceBsful  at* 
toapt  to  sell  a  car  to  the  same  pnrcliaier. 

[Ed.  Note^For  other  cases,  see  Principal  and 
Ascot  Cent  Dig.  S  201;  Dee.  Dig.  S  87.*] 

2.  Principal  and  AtiENT  (8  87*)— Exclusive 

ACENCT  CONTBACT — COSTMiaSION. 

Tbat  such  agent,  by  sdling  a  car  daring 
the  life  <rf  the  ooiitract,  had  canaM  the  purchaser 

''•rMtaweasM 


to  become  acquainted  with  the  principal  did  not 
entitle  the  agent  to  commission  on  cars'aold  by 
tbe  principal's  auccessor,  after  termination  m 
the  agency,  to  such  purchaser's  father. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  §  204;  Dec.  Dig.  S  87.*] 

3.  FBIHCIPAL  AND  AqENT  (S  81*)— EXCLUSIVE 
AOBNCY  CONTKACT— ColCHISaiOH. 

Where  a  manufacturer  of  automobiles  gave 

an  agent  the  exclusive  sale  of  its  cars  within  a 
given  county,  this  did  not  in  the  absence  of  any 
trade  usage  to  the  contrary,  entitle  the  asent  to 
a  commission  on  a  sale  made  by  the  manu- 
facturer wholly  outside  of  such  coanty  to  a  resi- 
dent thereof. 

[Ed,  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  K  104r-214,  219,  223;  Dec. 
Dig.  8  81.*] 

Appeal  from  Superior  Court  Alameda 
County;  Wm.  M.  Finch,  Jndge. 

Action  by  W.  J.  Parry  against  tbe  Ameri- 
can Motors  California  Company,  a  corpora- 
tion. From  Judgment  for  defendant  and  da* 
nlal  ot  new  trial,  plaintUC  appeals.  Affirmed. 

Cangan  tt  Mendeohall,  of  Haywud,  tOr  ap- 
pelant Street  &  Street,  of  Oafcland,  for 
req^ondent 


RICHARDS,  J.  TtOM  Is  an  action  to  re- 
cover 12,400.  and  intraest  thereon.  Cor  ccon- 
mlssions  allWEod  to  be  dne  tbe  plabitlff  upon 
sales  of  antomobilea 

On  May  26, 1911,  the  San  Francisco  branch 
of  the  American  Motors  Company,  by  agree- 
ment In  writing,  appointed  the  plalntlfC  and 
one  F.  E.  Romle  its  exclusive  r^res^tativeB 
for  Alameda  county  for  the  sale  of  the  "Amer- 
ican" antomobile,  under  the  tenne  of  which 
appointment  it  Is  claimed  that  the  San  Fran- 
cisco branch  of  the  American  Motors  Com- 
pany and  tbe  defendant  became  Indebted  to 
said  Romle  and  plaintiff  in  the  snm  of  $2,400. 
Subsequently,  and  prior  to  the  commencemrait 
of  this  action,  defendant  took  over  tbe  busi- 
ness of  the  San  Francisco  bran(^  of  the 
American  Motors  Company  and  assumed  all 
its  liabilities.  Prior  to  the  commence- 
ment  of  this  suit  F.  E.  Romle  assigned  to 
plaintiff  his  interest  in  the  alleged  demands 
of  Parry  and  himself  against  the  San  Fran- 
cisco branch  of  the  American  Motors  Com- 
pany and  defendant  The  findings  of  the 
trial  court  were  against  the  plaintiff,  and 
judgment  accordingly  went  in  favor  of  the 
defendant  The  appeal  is  from  the  judgment 
and  from  an  order  denying  plalntitrs  motion 
for  a  new  trial. 

The  contract  upon  which  the  action  Is  based, 
and  which  was  entered  Into  by  the  assignor 
of  the  defendant  as  party  of  the  first  part 
and  the  plaintiff  and  his  assignor  as  parties 
of  the  second  part  provides,  among  other 
things,  as  follows: 

"First  We  hereby  appoint  second  parties  as 
onr  exclusive  selling  representative  for  Alameda 
county,  state  of  California,  for  the  purposes  of 
handling  American  cars  therein,  and  we  agree: 
"Second.  To  allow  said  second  parties  a  dis- 
count of  16%  from  the  regular  current  catalogue 
liat  price  for  the  vatioos  models  of  cars  maon- 
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factured  the  American  Motor*  Company  at 
Icdianapolis,  Indiana,  said  price  to  be  f .  o.  b. 
the  factory.   •   •  • 

"Fourth.  In  view  of  tiie  fact  that  the  above 
territory  lies  so  close  to  San  Frandsco,  it  might 
be  deemed  expedient  at  times  for  some  of  the  sell- 
ing force  of  the  first  party  to  enter  into  said  terri- 
tory and  make  a  sale  therein,  in  which  case  second 
parties  are  to  receive  7^%  commission  on  said 
sale,  provided  same  Is  made  at  regular  retail 
price  established  by  the  factory.  In  case  a  sale 
is  made  at  a  less  price  the  coramission  payable 
to  second  parties  shall  be  agreed  upon  specially 
each  time  in  advance  of  any  such  sale.   *   •  • 

"Seventh.  To  allovf  said  second  parties  the 
privileges  of  selling  in  open  territory  vrhenever 
possible." 

The  r^ular  retail  price  of  the  three  types 
of  cars  involved  here  was  agreed  at  the  trial 
to  be  as  follows:  The  50  H.  P.  car,  ¥4,250; 
the  1912  model,  30  H.  P.  car.  |2,400.  and  the 
1913  model,  30  H.  P.  car,  $2,475.  It  is  also 
admitted  that  the  def^dant  and  his  pred- 
ecessor sold  to  residents  of  Alameda  county 
daring  tbe  term  of  plaintiff's  contract,  as 
follows:  To  Herman  Hess,  a  00  H.  P.  oar, 
for  $3,583.95,  the  retaU  price  being  $4,250; 
to  W.  S.  Heywood,  a  50  H.  P.  car,  for  $2,785.- 
32,  tbe  retail  price  being  $4,250 ;  to  Stanley 
Gaune,  a  60  H.  P.  car.  for  $3,018.13,  the  retail 
price  beli^  $4,250;  to  E.  L.  Brock,  a  30  H.  P. 
car,  for  $2,166.60,  the  retail  price  b^ng 
400. 

[1]  nie  plaintiff  and  his  aBslgnor  also 
claimed  to  bave  sold  Mrs.  Gl  EL  GUman  e 
30  H.  P.  car,  of  the  model  1013,  for  the  regu- 
lar retail  pilc&  Concerning  this  transaction, 
It  seems  that  durii^  the  absence  ot  Mr.  Oil- 
man from  home  tbe  plaintiff  called  on  Mrs. 
GUman  and  had  her  sign  a  contract  for  tbe 
purchase  of  a  car.  When  Mr.  GUman  re- 
turned and  learned  what  had  oocaxred  be 
told  the  defendant  company  that  the  contract 
had  been  entered  Into  without  his  consoit, 
that  therefore  he  would  have  absolutely  noth- 
ing to  do  with  it,  and  that  he  would  not  take 
an  American  car  under  any  oondltltma.  No 
car  was  sold  to  Mrs.  GUman.  About  three 
months  after  the  termination  of  the  plaintiff's 
contract,  however,  the  defendant  persuaded 
Mr.  O.  B.  GUman  to  buy  a  car.  There  Is  no 
Intimation  in  the  record  that  the  contract 
of  purchase  was  entered  into  after  tbe  ex- 
idratlon  of  the  agency  with  the  view  of  af- 
fecting the  question  of  commissions. 

[2]  Two  cars  were  sold  1^  the  def aidant's 
predecessor  to  Herbert  Von  Loan,  one  for 
$2,016.45  and  tbe  other  for  $2,036.55  the  re- 
tail price  of  each  being  $2,400.  Tbe  plaintiff 
and  his  assignor  had  sold  £L  Yon  Loan  a  car 
prior  to  this  sale,  and  It  was  through  that 
transaction  that  he  became  acquainted  with 
the  San  Francisco  concern.  Thereafter,  de- 
siring to  help  his  son,  Herbert  Von  Loan, 
to  establish  himself  In  business,  Von  Loan 
and  his  son  called  at  the  San  Francisco  es- 
tablishment, with  the  view  of  purchasing 
two  cars  and  of  getting  the  agency  of  the 
American  ear  for  Modoc  county,  where  they 
lived.  After  some  negotiations  the  cars  were 
sold  to  Herbert  Von  Loan  under  his  regular 


agau7  contract  and  paid  for  by  his  father. 
In  any  event,  tlie  Von  Loans  were  not  res- 
id^ts  of  Alameda  county,  and  the  evidence 
does  not  show  that  the  sales  were  effected 
through  the  efforts  of  the  plaintiff  and  bis 
assi^ior. 

It  vras  Bttpnlated  at  the  trial  of  the  case 
by  ooonael  for  the  plidntifl  that  no  agree- 
ment was  made  between  the  parties  here  con- 
cerned as  to  the  commission  which  plaintiff 
and  Hoffile  Aould  receive  on  account  of 
sales  of  cars  sold  In  San  Frandsco  by  de- 
fendant and  bis  predecessor  to  re^dmts  of 
Alameda  county  at  a  price  less  than  tbe 
regular  retaU  price  estaUl^ed  by  the  fac- 
tory. 

Plaintiff  claims  that  the  evidence  does  not 
support  tbe  findings,  and  tiie  main  points  ar- 
gued In  the  bri^  are;  (1)  Are  sales  made  to 
resldentB  of  Alameda  county,  but  negotiated 
outside  of  the  county,  within  the  terms  of  the 
agency?  and  (2)  if  they  are,  does  tbe  contract 
of  agency  fix  e  commissfon  therefor? 

As  to  the  GUman  transaction,  it  does  not 
api>ear  from  the  record  where  the  sale  was 
made,  but  even  If  It  were  made  In  Alameda 
county,  we  do  not  conceive  how  It  can  be  held 
that  plaintiff  is  entitled  to  recover  commis- 
sions for  this  sale,  since  it  clearly  appears 
that  the  transaction  did  not  occur  during  the 
life  of  the  agency. 

As  to  the  cars  sold  to  Von  Loan,  from  the 
testimony  already  alluded  to,  It  must  be  held 
that  there  Is  ample  evidence  to  sustain  tbe 
view  that  the  agents  were  not  the  moving 
cause  of  the  sale. 

[3]  As  to  tbe  remainder  of  the  sales,  it  ap- 
pears that  they  were  made  by  the  defendant 
or  Its  predecessor  at  San  Frandsco  to  res- 
idents of  Alameda  county  and  for  less  than 
the  regular  retail  price.  As  to  these  plaintiff 
claims  that  under  the  terms  of  the  contract 
he  Is  entiUed  to  7^  per  cent  commission. 

The  contract  between  the  parties  reserved 
the  right  to  the  company  to  enter  Alameda 
county  for  the  purpose  of  selling  its  cars 
therein,  and  provided  that  whenever  its  sell- 
ing force  should  enter  that  territory  and 
make  sales  of  cars  therein  at  the  regular  re- 
tail price  as  estabUshed  by  tbe  factory,  the 
agents  should  be  entitled  to  a  commission  of 
per  cent  The  contract,  however,  further 
provides  that  in  case  a  sale  Is  made  at  a 
figure  less  than  the  regular  retaU  price  tbe 
commission  payable  shaU  be  agreed  upon  In 
advance  of  any  snch  sale. 

The  evidence  as  to  the  sale  of  these  cars, 
however,  shows  tliat,  although  sold  to  res- 
idents of  Alameda  county,  the  salies  were  made 
in  San  Frandsco.  It  not  shown  by  the 
plaintiff  that  In  order  to  effect  these  sales 
the  defoidaufs  representatives  or  employes 
entered  the  territory  of  the  plaintiff.  We 
think,  therefore,  that  sudi  sales  do  not  come 
within  the  terms  of  the  contract,  so  as  to  en- 
title the  plaintiff  to  a  commission  or  dls- 
I  count  thereon.   This  was  the  mle  followed 
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by  tlie  Sapreme  Court  in  Hoynes  AntonoUle 
Ca  T.  Woodill  AntomoUle  Co.,  16S  Oftl.  102, 
124  Poc.  717,  4  U  K.  A.  (N.  S.)  G71.  wbere  it 
is  said: 

"Id  the  absence  of  aoy  trade  usage  to  the  con- 
trary, an  agent  to  whom  a  manuractaring  con- 
cern has  given  the  exclusive  sale  of  its  products 
within  a  given  territory  is  not  entitled  to  com- 
mission on  a  sale  made  by  the  mannfactarer  oat- 
side  of  such  territory,  to  a  resident  tliareof." 

Similarly,  In  the  case  at  bar,  there  is  no  ev- 
idence of  a  trade  usage,  or  ttiat  a  person 
who  tias  appointed  an  exdnsive  agent  for  a 
given  territory  Is  thereby  prerrated  from 
dealing  ootalde  of  the  limits  of  tbat  territory 
Tith  a  resident  thereot 

The  Judgment  and  order  are  affirmed. 


We  concur: 
GAN,  J. 


liBNNON,  P.  X;  EBRBI- 


STEBN,  School  Diiector,       COUMOHi  OF 
OITT  OF  BEBKELBT  «t  aL 
(CiT.  1S64.) 

(District  Court  o£  Appeal,  First  District,  Oali- 
fomia.  Not.  7, 1914.) 

L  HUHICIFAL  COBPORATIOSS  (|  68*) — ChAB- 

TEE— Effect  as  State  Law. 

A  charter  framed  and  adopted  pnrsoant  to 
Const  art.  11.  is  not  a  law  passed  by  a  munic- 
ipality, but  is  a  law  of  the  state,  having  the 
same  force  and  effect  as  a  law  directly  enact- 
ed by  the  Legislature. 

[Ed.  Note^For  otiier  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  14S-147 ;  Dec  Dig. 

2.  Statdtbb  (I  4*)— OoRcrminoir  jji  Luota- 

nON  ON  POWBB. 

The  state  Constitntion  Is  not  a  grant  of 
power,  tmt  rather  a  limitation  on  powers  of  the 
Legislstarfl^  and  it  is  competent  for  the  L^isla- 
tnrs  to  exercise  aH  powers  not  forbidden  by  the 
state  and  federal  Constitutions  or  delegated  to 
the  general  goremment. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  S  3 ;  Dec.  Dig.  |  4.*] 

3.  MtTniciPAi.  CoBPOBATiona  (H  67*)— Chab- 

TEB— COHFLJCT  WITH  GiNEBAI.  LAWS. 

A  municipal  charter  framed  under  Const 
ait  ll,  may,  unless  prohibited  by  some  pro  vi- 
sion of  the  Constitution  expressed  or  necessari- 
ly implied  therefrom,  contain  any  provision  not 
in  conBict  with,  or  covered  by,  general  laws  of 
the  state ;  hence  a  charter  provision  providing 
tor  compensation  of  school  directors  in  further- 
ance of  the  general  law  relating  to  schools,  and 
not  forbidden  by  the  Constitution,  is  valid. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Ctt^tions,  Cent  Dig.  ||  144, 148;  Dec.  Dig. 

4.  UUNICIPAI.  COBPORATIONS  ^  57*)  — OhAR- 

TEBS— Compensation  of  Scnooi.  Dirbctobs 

—"Municipal  Opticke." 

A  provision  of  a  charter  framed  under 
Const  art  11,  providing  for  compensation  to 
litj  school  directors,  Is  not  invalid  on  the  theory 
that  sudi  provision  should  be  covered  by  gener- 
al laws  because  the  school  system  is  necessarily 
a  state  affair,  since  a  school  director  is  purely 
a  "municipal  officer,"  and  bis  compensation  la 
odnsiTcly  controlled  by  charter  provisions. 

[Ed.  Note. — ^Por  other  cases,  see  Municipal 
Cn^rations,  Cent  Dig.  S|  144, 148 ;  Dec.  Dig. 

For  other  definitions,  see  Words  and  Phrases, 
Slnt  and  Second  Series,  Municipal  Officer.] 


5.  Statutes  (j  90n— Special  Laws— Munic- 
ipal Chabtebs— Compensation  op  Officeb. 
Where  a  municip&l  charter,  as  a  whole,  is 
germane  to  the  purpose  of  its  creation,  and  its 
various  sections  are  subordinate  to,  and  in  har- 
mony with,  the  fundamental  and  statutory  law, 
and  affect  all  persons  and  things  alike  in  the 
particulars  provided  for,  the  objection  that  such 
charter  or  any  proTislon  thereof  such  as  fixing 
compeusaticai  of  school  directors  is  special  leg- 
islation under  Const,  art  4,  |  26,  subd.  28,  is 
not  tenable. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §S  98-100;  Dec.  Dig.  S  80.*] 

Appeal  from  Superior  Court,  Alameda 
County;  T.  W,  BjutIb,  Judge. 

Maudamua  proceedings  by  Herman  L  Stem 
against  tlie  Council  of  tlie  City  of  Berkeley 
and  J.  Stltt  Wilson  and  others,  as  manbera 
of  the  CoundU.  From  a  Judgment  sustain- 
ing a  demurrer  to  an  altematlTe  wilt,  peti- 
tioner appeals-  Reversed,  with  Instructlona 
to  oTUTule  the  demurrer  and  require  re- 
spondoits  to  answer. 

Vincent  Surr  and  William  H.  Bryan,  both 
of  San  Frandsco,  for  appellant  Redmond 
G.  Staats,  of  Berteley,  for  respondents. 

LENNON.  p.  J.  The  appellant  in  this  pro- 
ceeding Is  a  school  director  of  the  city  of 
Berkeley.  He  sought  by  a  petition  for  writ 
of  mandate  presented  to  the  superior  court 
of  Alameda  county  to  compel  the  respondents, 
as  members  of  the  dty  council,  to  Issue  to 
him  a  warrant  upon  the  city  treasury  for 
his  salary  as  school  director.  An  alternatlTe 
writ  was  issued,  a  demurrer  to  which  was 
suBtained  without  leave  to  amend;  and  this 
appeal  la  frun  the  Judgment  tbereupon  en- 
tered. 

[Petitioner's  claim  to  the  salary  In  contro- 
versy is  based  on  section  10  article  JS  of 
the  charter  <tf  the  dty  of  Berkeley,  which 
provides  that: 

"Each  school  director  shall  receive  five  dol- 
lars for  each  r^ular  meeting  of  tlw  board  of 
education  which  Iw  shall  attend,  provided  that 
he  shall  not  receive  more  than  fifteen  dollars 
in  any  month." 

The  question  here  involTed  la  the  validity 
of  this  provision,  considered  In  conjonction 
with  the  Conatltution  of  the  state,  as  such 
Constitution  existed  pricv  to  the  amendment 
In  October,  1911,  of  8ut>dlvislon  2  of  section 
8^  of  article  11,  which  amendment  reads  as 
follows: 

(1)  "It  shall  be  comjjetent  in  all  charters 
framed  under  authority  given  by  section  8  of  ar- 
ticle 11  of  this  Constitntion,  to  provide,  in  addi- 
tion to  those  prOTisions  allowable  by  this  Con- 
stitution and  by  the  laws  of  this  state,  as  fol- 
lows: •  •  •  (2)  For  the  manner  in  which, 
the  times  at  which,  and  the  terms  for  which  the 
members  of  Iraards  of  education  shall  be  elected 
or  appointed,  •  *  *  and  for  the  number 
which  shall  constitute  any  one  of  such  boards." 

This  subdivision,  as  amended  in  October, 
1911  (Stats.  1911,  p.  2166),  expressly  declares' 
that  It  shall  be  competent  in  all  charters 
framed  under  authority  of  section  8  of  article 
11  of  the  Constitntion  to  i^^de  for  the 
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qnallflcatlona,  compensation,  and  removal  of 
members  of  boards  of  education.  It  thus  ai>- 
pears  tbat  prior  to  the  amendment  in  ques- 
tion the  power  of  dty  charters  to  fix  the  com- 
pensation of  members  of  boards  of  education 
was  not  in  express  terms  given  by  the  Con- 
stitution. It  is  not  contended,  however,  upon 
behalf  of  the  respondents  that  the  amend- 
ment referred  to  is  retroactive,  or  that  it  In 
any  wise  affects  the  coDstitutlonallty  of  the 
charter  provisions  in  controversy'  here.  It 
Is  the  contention  of  respondents  that,  before 
the  amendment  to  the  Constitution  in  the 
particulars  stated,  a  municipal  corporation 
was  not  authorized  to  provide  for  the  pay- 
ment of  salaries  to  school  directors;  and 
therefore  It  is  argued  that  the  charter  provi- 
sion in  question  had  no  basis  for  Its  enact- 
ment and  is  therefore  void.  The  charter  pro- 
vision in  question  must  be  upheld,  unless  it 
is  clearly  shown  to  have  been  at  the  time  of 
Its  enactment  repugnant  to,  and  inconsistent 
with,  the  then  existing  fondamental  law. 

[1]  A  charter  framed  and  adopted  pursuant 
to  the  constitutional  provisions  is  not  a  law 
passed  by  a  mnnlclpallty.  It  Is  a  law  of  the 
state,  having  the  same  force  and  effect  as  a 
law  directly  enacted  by  the  Legislature,  As 
waa  said  In  Bz  parte  Sparks,  120  CaL  S9S, 
S99.  B2  Pac.  715.  716,  717: 

"It  is  clear  that  it  is  made  a  law  by  the  Leg- 
islature, and  becomes  a  law  by  this  expreasion 
of  the  Bovereigu  will  of  the  state.  It  prevails 
and  haa  force  as  a  law  of  the  state,  and  is  cot 
made  a  law  by  the  people  of  the  muDicipality 
by  virtue  of  authority  delegated  to  them.  It 
is  proposed  by  the  municipality,  and  is  accepted 
and  passed  into  a  law  by  the  Legislature  or  re- 
jected, as  it  sball  see  fit" 

See,  also,  Sheehan  v.  Scott,  145  Cal.  684, 
685,  79  Pac.  350 ;  Fragley  v.  iPbelan,  126  Cal. 
883,  58  Pac.  923;  Frlck  v.  Los  Angeles,  115 
Cal.  512.  47  Pac.  250. 

[2,  3]  Our  Constitution  -  Is  not  a  grant  of 
power,  but,  rather  a  limitation  upon  the  pow- 
ers of  the  Legislature;  and  it  Is  compet^t 
tm  the  Legislature  to  exercise  all  powers  not 
forlddden  by  the  Gonstttatlon  of  tlie  state  or 
delegated  to  the  general  government  or  pro- 
hlUted  by  the  Conatitation  of  the  United 
States.  Accordingly  it  haa  been  held  that, 
unless  prohibited  by  some  provision  of  the 
Constitution  expressed  or  necessarily  Implied 
from  Its  terms,  a  municipal  charter  adopted 
as  provided  in  article  11  of  the  Constitution 
may  contain  any  provision  not  In  cmfllct  with, 
or  covered  I9,  general  lawa  of  Qie  state. 
Loa  Angeles  v.  Longden,  148  CaL  380,  83 
Pac.  246.  It  Is  true  that  the  Legtelature.  In 
keeping  with  the  general  provisions  of  the 
Constitution,  has  provided  a  general  i^stem 
of  lawa  concerning  the  creation  and  conduct 
at  the  common  schot^  of  the  state.  These 
laws  are  controlling  and  conclusive  over  con- 
flicting charter  provisions ;  but  the  charter  of 
a  dty  or  of  a  dty  and  coonty  may  provide 
for  matters  not  enumerated  in  the  general 
laws  and  not  In  conflict  therewith.  Mc- 
Kenzle  t.  Board  of  Education,  1  CaL  App. 


407,  82  Pac.  S92 ;  Kennedy  r.  MlUer,  97  Cal. 
429,  32  Pac.  558.  The  power  of  charters  to 
so  provide  extends  to  all  cases  where  the 
purpose  of  the  provision  Is  in  furtherance  of 
the  purpose  of  the  general  laws  of  the  state. 
Los  Angeles  Sdiool  District  vl  Longden.  su- 
pra. In  the  present  case  the  diarter  provi- 
sion In  question  is  obviously  In  furtherance 
of  the  school  system  adopted  by  the  state, 
and  does  not  conflict  with  the  goieral  laws 
relating  to  and  regulating  the  same.  Ttiere 
Is  no  general  law  with  respect  to  the  compen- 
sation to  be  paid  to  school  directors  or  trus- 
tees. The  general  laws  relating  to  and 
regulating  the  state  school  system  nowhere 
limit  or  deny  the  rl^t  ot  a  mnnldpallty  or 
of  the  legislative  power  acting  through  a 
freeholder's  charter  to  make  provision  for 
the  payment  of  salaries  to  school  trustees  or 
directors. 

[4]  It  is  further  contended  upon  behalf  of 
,  the  respondents  that,  Inasmuch  as  the  public 
school  system  of  the  state  has  been  made, 
by  the  Constitution  and  general  laws,  a  mat- 
ter of  general  concern,  the  regulation  of  that 
system  Is  a  state  affair,  as  distinguished  from 
a  municipal  affair,  and  therefore  can  be 
rightfully  covered  and  controlled  only  by 
general  state  laws.  Generally  speaking,  this 
may  be  so;  but,  in  our  opinion,  appellant,  as 
a  school  director  of  the  dty  of  Berkeley,  is 
a  munidpai  officer,  irrespective  of  whether 
or  not  the  dutlra  of  the  office  are  exacted  by 
the  charter  or  Imposed  by  the  general  law 
the  state,  and  therefore  the  compensatl(Hi  to 
be  paid  him  by  the  dty  out  of  the  dty  treas- 
ury for  services  rendered  the  dty  In  main- 
taining Its  sdUMd  syst^  as  an  Integral  part 
of  the  state  school  system  la  purely  a  mn- 
nldpal  affair,  which  Is  exduaively  controlled 
by  charter  provlslona  Trefts  v.  McEtongald, 
15  CaL  App.  684, 115  FaC.  655. 

[6]  The  further  contention  that  the  charter 
provision  in  qnestloD  Is  a  spedal  law,  and 
Is  tberefbre  unconstitutional  under  subdl- 
vlBlou  28  of  section  25  of  article  4  of  the  Con- 
atltutlott,  Is  untenable.  Necessarily  the  char* 
ters  of  the  various  dtles  throughout  the  state 
must  differ  In  many  minor  details  In  order 
to  conform  to  the  varying  needs  of  different 
localities.  8u^  differences,  however,  will  not 
operate  to  bring  each  of  die  many  existing 
city  diarters  within  the  eatery  of  spedal 
legislation.  Where  a  muiddpal  charter,  as 
a  whde,  Is  germane  to  the  purpose  of  its 
creation,  and  Its  various  sections  are  sub- 
ordinate to,  and  In  harmony  with,  the  funda- 
mental and  statutory  law  of  the  state,  and  af- 
fect all  persons  and  things  alike  in  Qie  par^ 
ttculars  i^vlded  for,  the  objection  that  sudi 
charter  or  any  providon  thereof  Is  spedal 
legislation  cannot  be  successfully  maintained. 
Potwin  V.  Johnson,  108  111.  70;  People  ex  rel. 
V.  Hoflbnan,  116  111.  587,  S  N.  SL  586.  8  N.  EL 
788,  56  Am.  R^.  793;  Ladd  v.  Holmes,  40 
Or.  167,  66  Pac:  714,  91  Am.  Bt  Rep.  467; 
Nlchola  T.  Walter,  37  Minn.  264,  83  N.  W. 
800; 
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BeQNndentf  ooDtaitkHi  tbat  flie  petition 
does  not  show  tbat  the  dtj  of  Berkeley  has 
any  fnnda  from  wMch  bla  claim  could  be  paid 
Is  answered  lay  ttie  petition  Itaelf,  wbicb  al- 
leges tbat  there  are  moneys  in  the  general 
fond  fbr  this  pnTpoae. 

What  we  have  tiina  far  said,  in  effect, 
covers  and  disposes  of  tiie  remaining  points 
made  upon  behaU  of  the  respondents;  In 
oanclusloD,  it  may  be  said  fiiat  we  hare  been 
cited  by  opposing;  oonnsel  to  all  of  tbe  ded* 
eloos  of  oar  appellate  courts  relating  to 
powers  conferred  under  various  charter  pro- 
Tlalinu.  It  would  be  a  matter  of  supereroga- 
tion to  reassert  the  doctrines  laid  down  in 
those  eases.  We  are  satisfied  tbat  nothing 
onitained  in  the  legislative  enactmoits  or  in 
any  of  the  expressions  of  opinion  of  the 
courts  of  last  resort  upon  tbe  subject  in  hand 
confilcts  wltii  tile  conclusions  we  hare  reach- 
ed here. 

For  the  reasons  statedt  it  is  wdered  tbat 
the-  judgment  appealed  from  be  reversed, 
wtth  instructions  to  the  lower  court  to  over- 
mle  the  demurrer  and  require  the  respond- 
atM  to  answer. 

We  concur:  BICHABDS,  J.;  KBERI- 
GAN,  J. 


WALTZ  v.  SILTEIRA  et  al.    (Glv.  1B82^ 
(District  Court  of  Appeal,  First  District,  Oall- 
fbruia.  Not.  9,1914.) 

L  Saxxs  (i  477*)  —  GoNomoNAi.  Saix  — 
Breach  or  Cozvtbaot — Remkdics  of  StjiBB 
—Election. 
Where  the  seller  sued  for  the  price  of  a 
nfe  eold  with  a  coadition  that  title  should  re- 
main In  tbe  seller  until  payment,  he  thereby 
waived  his  right  to  a  return  of  the  safe  in  zood 
condition  on  default  by  tbe  buyer  in  maling 
ptymeota. 

_(Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Kk.  H  1411-1417;  Dec  DI^  {  477.*] 

2.  Sales  (|  347*)— PuacHASs-MoinT  Notb— 

CONUDKaATION— DBBTEOTBD. 

Where  a  safe  in  ooDsideratioQ  of  which  a 
note  was  given  was  so  damafed  by  fire  as  to 
render  it  useless  for  the  purpose  for  which  it 
«u  intended  and  used,  the  consideration  for  the 
note  was  destroyed. 

[Ed.  Note.— For  other  casea,  see  Sales,  Cent 
Dti.  fS  962-972;   Dec  Dig.  S  347.*] 

I  TaXAL  <§  165*)  —  Motion  fob  NoHsnrr  — 
Probative  Effkct  or  Bvidenos— Caoss- 

EXAWHATION. 

That  the  evidence  of  the  destruction  of  the 
cmoderatioD  for  the  note  sned  on  was  develop- 
ed tm  crosMzaminatlou  oC  plaiutUTs  wituesBeB 
old  not  lessen  its  probative  effect  or  preclude 
the  court  from  considering  It  in  passing  on  a 
motion  for  nonsuit. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  873,  374;  Dec  Dig.  |  165.*] 

4.  Sales  (f  489*)  —  Ihpuko  Wabbantt  — 
Bbeacb— BOBDBH  or  Pboot. 
Where,  in  an  action  on  a  note  for  the  price 
of  a  safe,  defendant  cross-complained,  alleging 
thit  the  safe  was  bought  to  protect  Jewelry, 
ud  that,  througb  defects  of  construction  uq- 
known  to  defendant,  Jewelry  stored  in  the  safe 
wu  damaged  by  fire,  for  which  damage  judg- 
■scDt  was  prayed,  the  burden  was  on  defendant 


to  eatabllsb  the  Implied  warranty  given  to  a 
purchaser  of  personal  property  by  Civ.  Code,  SS 
1767, 1769,  by  proof  that  plaintiff  knew  of  such 
defects. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig,  H  12fi&.1260;  Dec  Dig.  |  439.*] 

6.  ATPKAL  AND  EBBOB  977*)— OBDEB  QBANV- 

IKG  New  Tbial— Pbesdmption. 

Where  an  order  granting  a  new  trial  on  a 
motion  based  in  part  on  insufficiency  of  tbe  evi- 
dence is  gmeral  in  its  terms,  it  must  be  anumed 
on  appeu  that  the  new  trial  was  granted  for  in- 
sufficiency of  the  evidence. 

[Ed.  Note.- For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8S60-S86e;  Dec.  Dig.  | 
977.*] 

6.  Appeal  and  Ebbob  0  933*)— Discbztion- 
ABT  Ruling— Granting  New  Trial. 

A  general  order,  granting  a  new  trial  will 
not  be  disturbed  on  appeal,  in  the  absence  of 
a  ehowing  of  an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  842578426.  8m-8776; 
Dec.  big.  8  988.^ 

7.  Sales  (i  441*)— Wabsahtt—Bbbaoh— Evi- 
dence—Cokcldsivbitebs. 

In  an  action  on  a  note  for  the  price  of  a 
Jeweler's  safe,  wherein  defendant  counterclaim- 
ed  for  damages  to  Jewelry  stored  in  tbe  safe, 
relying  on  breach  of  the  warranty  of  reasonable 
fitness  given  by  Civ.  Code,  i  1770,  evidence  tbat 
the  safe  was  destroyed  and  its  contents  damaged 
by  fire  was  not  conclusive  as  to  whether  tbe  safe 
was  reasonably  fit  for  its  purpose,  where  there 
was  evidence  that  no  so-called  fireproof  safe 
could  go  through  a  fire  such  as  that  in  question 
without  serious  damage  to  the  safe  and  its  con- 
tentfi. 

[Ed.  Note.— For  other  cases,  see  Sales,  CenL 
Dig.  89  1277-1283;  Dec  Dig.  8  441.*] 

Appeal  from  Superior  Court,  Alameda 
County;  John  Ellsworth,  Judge. 

Action  by  Charles  Waltz  against  Anna  L, 
SUveira  and  another.  From  a  Judgment  of 
nonsuit  and  the  denial  of  a  new  trial,  plaintiff 
appeals,  and  from  the  granting  of  a  new 
trial  after  Judgment  tor  defendants  «i  cross- 
complaint,  defendants  appeal.  Affirmed. 

F.  M.  Parcells,  of  San  Francisco,  and  B.  F. 
Griffins,  of  Richmond,  for  plaintiff.  Mastick. 
&  Partridge,  of  San  Francisco,  C.  C.  Hamil- 
ton, of  Oakland,  F.  I.  Lemos,  of  Hayward, 
and  H.  F.  Chadboumst  of  San  Francisco,  for 
defendants. 

LBNNON,  P.  3.  The  plaintiff  in  this  action 
sought  to  recover  from  tbe  defendants  the  sum 
of  931S,  alleged  to  be  the  balance  dne  and 
unpaid  of  the  purchase  price  of  a  fireproof 
safe  which  had  been  sold  and  delivered  to 
the  defendants  pursuant  to  the  terms  of  a 
contract  of  conditional  sale.  The  plaintiff 
was  nonsuited,  and  this  aweal  In  part  la 
from  the  Judgment  therenixm  entered  that 
the  plaintiff  take  nothing  by  his  action,  and 
from  an  order  denying  a  new  trlaL 

Tbe  material  averments  of  the  plaintiff's 
complaint  were  admitted  by  the  answer  of 
the  defendants;  but,  as  a  special  defense  to 
the  action,  they  pleaded  the  destruction  of 
the  safe  by  fire  without  fault  on  their  part. 

By  the  terms  of  the  contract  the  defend- 
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aats,  as  part  of  the  porcbase  price,  gave  In 
exchange  an  old  safe  valued  at  $375,  and 
paid  the  sum  of  $106  In  cash.  Thereupon 
the  defendants,  as  required  by  the  contract, 
executed  to  the  plaintiff  12  promissory  notes, 
each  for  the  sum  of  $35,  payable  monthly, 
with  interest  at  the  rate  of  S  per  cent  per 
annum  until  paid.  Only  three  of  the  notes 
were  due  and  bad  been  paid  at  the  time  of 
tlie  flte.  After  the  Are  the  defendants  refus- 
ed to  pay  the  remalnlns  9  notes,  aggregating 
the  sum  of  $315,  upon  the  theory  that,  the 
Bate  bavlng  been  destroyed  through  no  fault 
ct  tbelxa,  the  consideration  for  the  notes  had 
failed.  By  the  terms  of  the  contract  title  to 
the  safe  was  to  remain  In  tlie  plaintiff  until 
the  last  of  the  promissory  notes  had  been 
paid. 

[1]  It  Is  conceded  to  be  the  law  that,  in 
the  absmoe  of  an  agreen'.jit  to  the  contrary, 
the  risk  accompanies  the  title  to  property, 
and  that,  "where  there  is  a  mere  agreement 
to  sell,  and  title  therefore  has  not  passed, 
the  loss  falls  upon  the  vendor."  Potts,  etc., 
Co.  T.  Benedict,  156  CaL  322,  824,  104  Paa 
432,  2S  L.  B.  A.  (N.  S.)  609.  But  It  Is  con- 
tended that  the  evidence  adduced  In  support 
of  the  plaintUTs  case  did  not  show  that  the 
safe  sold  to  the  defendants  had  been  actnaUy 
destroyed,  and  that,  even  If  it  had  been  de- 
stn^ed,  the  nonsuit  should  not  have  been 
granted  because  erf  a  covenant  In  Uie  contract 
in  controversy  to  return  the  safe  to  the  plain- 
tiff in  good  order  'In  any  event" 

Upon  the  failure  or  refusal  of  the  defend- 
ants to  meet  the  payment  of  the  notes  pro- 
vided for  In  the  contract,  the  plaintiff  had 
one  of  two  remedies:  he  mlgbt  recover  the 
possession  of  the  safe ;  or,  waiving  the 
condltltms  of  the  contract,  consider  the  sale 
as  absolute,  and  sue  for  the  balance  of  the 
purchase  price  as  evidenced  by  the  notes. 
The  plaintiff  could  not  have  both  remedies. 
Parke,  etc.,  Co.  v.  White  River  Lumber  Co., 
101  Cal.  37,  35  Pac  442;  Holt  Mfg.  Co.  v. 
Ewlng,  109  Cal.  353,  42  Pac.  435:  Muncy  v. 
Brain,  158  CaL  300,  110  Pac.  945;  Elsom  v. 
Moore,  11  Cal.  App.  377,  105  Pac.  271.  Hav- 
ing elected  to  proceed  against  the  defend- 
ants for  the  purchase  price  of  the  safe  plain- 
tiff thereby  exercised  his  option  to  treat  the 
transaction  as  an  absolute  and  completed 
sale.  Consequently  he  must  be  held  to  a 
waiver  of  the  alternative  condition  of  the 
contract,  to  the  effect  that  the  defendants 
would  upon  default  of  the  payments  provided 
for  or  "in  any  event"  return  the  safe  In  good 
condition. 

(21  During  the  presentation  of  the  plain- 
tiff's case  the  fact  wos  developed  without 
conflict  that  the  building  in  which  the  safe 
had  been  placed  by  the  defendants  was,  with7 
out  fault  on  their  part,  destroyed  by  Are,  and 
that,  as  a  result  of  the  fire,  the  safe,  without 
fault  on  the  part  of  the  defendants,  was  dam- 
aged to  such  an  eztent  as  to  render  it  useless 
for  the  purpose  for  which  it  was  intended. 


purchased,  and  used.  This  being  so,  die  safe 
was  destroyed  within  the  meaning  of  the  law. 
Manchester  Fire  Assur.  Co.  v.  Feibelman, 
118  Ala.  308,  23  South.  758;  Williams  v. 
Hartford  Ins.  Co.,  54  CaL  442,  35  Am.  Rep. 
77;  London,  etc.,  Ins.  Go.  v.  Hediman,  64 
Kan.  388,  67  Paa  879;  Palatine  Ins.  Co.  v. 
Weiss,  100  Ky.  464.  59  S.  W.  509;  O'Keefe 
V.  London,  etc.,  Ins.  Co.,  140  Mo.  558,  41  S. 
W.  922,  39  L.  R.  A.  819 ;  Thurlngla  v.  Mal- 
ott,  Ul  Ky.  917,  64  S.  W.  991,  55  U  R.  A. 
277. 

[3]  The  destruction  of  the  safe  was  a  fact 
developed  In  evidrace  vpoa  the  cross-examlna- 
a<m  ot  the  plaintiff's  witnesses;  but  this 
did  not  lessen  its  value  as  evidence,  nor  pre- 
clude the  trial  court  fnxn  considering  It 
when  passing  upon  the  motim  for  nonsuit 
The  motion  for  ntmsnit  was  rightfully 
granted. 

[4]  The  defendant  Anna  lb  SUvelra  cross- 
complained  against  the  plalntfl^  and  for  a 
cause  of  action  alleged  substantially  that 
the  safe  described  in  the  contract  referred 
to  in  the  plaintiff's  complaint  was  intended 
and  purchased  for  the  express  purpose  of 
protecting  a  stock  of  watdies  and  Jewelry 
against  damage  by  fire;  that  the  siuCe  was 
not  fireproof,  and  was  not  reasonably  fit  for 
the  purpose  fW  which  it  was  s<dd  and  pnr- 
cbasedt  because  ct  certain  defecte  existing 
in  the  material  and  oonstruction  of  the  safe 
which  were  unhnown  to  the  defendant  and 
cross-complainant;  that,  owing  to  tlie  un- 
fitness of  the  safe  for  the  purpose  for  which 
It  wna  agreed  to  be  sold  and  was  sold,  a 
stock  of  Jewelry  stored  therein  was  damaged 
by  tile  fire  referred  to  In  the  sum  of  $3,000. 
This  phase  of  the  case  was  tried  with  a  jury 
under  a  stipulation  of  the  parties  that  any 
evidence  offered  and  received  upon  the  whole 
case  should  apply  to  every  phase  of  the  case. 
A  verdict  for  $1,500  was  rendered  in  taxot 
of  the  defendant  and  cross-complainant,  An- 
na L.  SUvelra.  Thereafter  the  plaintiff  and 
cross-defendant  moved  for  and  was  grant- 
ed a  new  trial  upon  this  phase  of  the  case. 
The  defendant  and  cross-complainant  has  ap- 
pealed. 

[I,  6]  The  motion  for  a  new  trial  of  the 
issues  Involved  in  the  cross-compIalnt  was 
grounded  in  part  upon  the  Insufficiency  of 
the  evidence  to  Justify  the  verdict.  The  or- 
der granting  a  new  trial  was  general  in  Its 
terms,  and  therefore  we  must  assume  that 
the  alleged  losnfflciency  of  the  evidence  tu 
support  the  verdict  In  favor  of  the  defendant 
and  cross-complainant  appealed  to  and 
prompted  the  court  below  to  grant  a  new 
trial.  A  general  order  granting  a  new  trial 
will  not  be  disturbed,  In  the  absence  of  a 
showing  of  an  abuse  of  discretion.  It  would 
serve  no  useful  purpose  to  detail  the  evidence 
upon  which  the  defendant  and  cross-com- 
plainant relies  to  support  the  verdict  It  was 
the  defendant  and  cross-complalnanfs  con- 
tention in  the  court  below,  and  it  is  her  con- 
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tentton  Here,  that  the  safe  In  controTersy  at 
the  time  of  ita  purchase  and  sale  contained 
nndisdoeed  latent  defects  In  ita  materials 
ind  oonstniction,  and,  as  a  consequence,  was 
not  reasonably  fit  for  tbe  porpoee  for  which 
it  was  sold.  In  this  behalf  it  wlU  suffice 
to  say  that  it  was  not  disputed  at  the  trial 
tbat  the  safe  In  controrersr  was  bought  and 
kHA  as  a  flr^roof  safe  for  the  ei^ress  pur* 
pose  of  s^esaardlng  a  stock  of  Jewelry ;  and 
It  most  be  conceded  that  the  erldenoe  adduc- 
ed In  support  of  the  auctions  to  tiie  cross- 
complaint  Shows  without  conflict  that  the 
safe  was  destn^ed  and  Its  contents  damaeed 
br  fire.  The  fact  that  the  safe  was  destroyed 
Igr  fiie,  In  the  sense  that  it  was  no  longer  fit 
for  the  use  Ux  whieh  it  was  Intended  and 
parchased,  may  hare  been  some  evidence  of 
the  existence  of  a  latent  defect ;  but  the  rec- 
ord la  barren  of  any  evidence  showing,  or 
tending  to  show,  that  the  plaintiff  and  cross- 
defendant  had  any  knowledge  of  the  ezist- 
oiee  of  a  latent  defect  in  the  material  and 
construction  of  the  safe.  Tbe  burdoi  of  prov- 
ing that  feet  was  at  all  times  on  the  defend- 
ant and  crosa-complalnant ;  and,  In  the  ab- 
Bence  of  su(±  proof,  It  cannot  be  held  that 
the  T^dlct  of  the  Jury  was  Justified  upon 
the  theory  tbat  it  was  rightfully  based  upon 
proof  of  the  breach  of  the  Implied  Warranty 
givai  to  a  pnrdiaser  ot  personal  property  by 
the  provisions  of  sections  1767  and  1769  of 
tbe  Civil  Code. 

17]  The  case  of  the  defendant  and  cross- 
Complainant,  in  so  far  as  it  concerned  the 
alleged  breach  of  the  statutory  warranty, 
glTen  by  section  1770  of  the  Civil  Code, 
that  the  safe  was  reasonably  fit  for  tbe 
purpose  for  which  it  was  sold,  was  rest- 
ed QpoD  proof  of  tbe  fact  tbat  tbe  safe 
was  destroyed  and  its  contents  damaged 
by  Are.  This  undonbtedly  was  evidence  that 
tbe  safe  was  not  absolutely  fireproof; 
bat  such  evidence  was  neither  controlling 
nor  concloslve  npon  the  Issue  as  to  whether 
or  not  tbe  safe  was  reasonably  fit  for  tbe  pur- 
pose for  which  it  was  sold.  Upon  this  pllase 
of  the  case  expert  witnesses  for  tbe  plaintiff 
and  cross-defendant  testified,  in  effect,  tbat 
the  safe  In  controversy  was  reasonably  fire- 
proof, and  that  neither  it  nor  any  other  so- 
called  fireproof  safe  could  go  through  tbe 
fierce  flames  of  an  extraordinary  fire  such 
as  occurred  in  the  present  case  without  seri- 
ous damage  to  the  safe  and  its  contents.  In 
brief,  the  best  that  can  be  said  for  the  defend- 
ant and  cross-complainant  is  that  the  evi- 
dence upon  the  issue  under  discussion  was 
in  sobstaotial  conflict;  aud,  in  the  absence 
of  an  apparent  abuse  of  discretion,  it  Is  the 
rule  that  an  order  granting  a  new  trial 
grounded  upon  the  insufficiency  of  the  evi- 
dence is,  in  the  presence  of  a  substantial  con- 
flict In  tbe  evidence,  conclusive  upon  this 
court  Domico  v.  Casassa,  101  Cal.  412,  35 
Pac.  1024;  Ton  Schroeder  v.  Spreckels,  147 


Cal.  186,  81  Pac.  615 ;  Estate  of  Everts,  163 
Cal.  449,  125  Pac.  1058. 

The  judgment  and  orders  an;>ealed  from 
are  affirmed. 


We  concur: 
ARD6,  J. 


KEBRIOAN.   J.;  BIGU- 


STATB  SAVINGS  &  COMMERCIAL  BANK 

T.  WINCHESTER  et  aL    (Civ.  1385.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.  Nov.  7,  1914.) 

1.  COBPOBATIOHB    (S    42fl*)  —  OniOKBS  —  AU- 

THOHITT. 

A  corporatioD  can  act  only  throuch  ita 
board  of  directors,  and  the  public  generally  act 
at  their  peril  with  one  purporting  to  represent 
such  corporation  without  evidence  of  his  being 
authorized  by  the  governing  board  of  the  cor- 
poration. 

[Ed.  Note.— For  other  cases,  see  Corporati<ms, 
Cent  Dig.  S§  1720-1723,  1725;  Dec  DigTl 
429.*] 

2.  Banes  and  Banking  (S  lie*)— Ofsicebs-t 
Unautbobized  Loan- Estoppbz.  ov  Bank- 
Notice  TO  Agent. 

Where  the  secretary  of  a  bank  combined 
with  the  president  and  general  manager  of  a 
corporation  to  get  control  of  tbe  bank,  and 
for  that  purpose  the  president,  to  procure  fands 
with  which  to  buy  stock,  applied  to  the  bank  for 
a  loan  on  behalf  of  the  corporatiun  with  the 
secretary's  knowledge,  the  bank  is  estopped  to 
dalm  that  tbe  loan  was  made  in  the  regular 
coarse  of  buaiossa  ao  as  to  charge  the  corpora- 
tion. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  2^%;  Dec.  Dig.  f 
116.'P 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  Seawell, 
Judg& 

Action  by  the  State  Savings  &  Commercial 
Bank,  a  eorpOTatlon,  against  Bllsabeth  V. 
Winchester  and  Frank  Winchester.  From  a 
Judgment  for  defendants,  and  from  an  order 
denying  a  new  trial,  plaintiff  appeals.  Judg- 
ment and  order  affirmed. 

F.  A.  Cutler  and  F.  R.  Sweasey,  botu  of 
San  Francisco,  for  appellant.  B.  A.  Bridg- 
ford,  of  San  Francisco,  for  lespondentB. 

LENNON,  P.  3.  This  is  an  appeal  from  a 
Judgment  and  from  an  order  denying  a  new 
trial.  The  action'  was  one  to  foreclose  a 
mortgage  executed  by  defendant  and  respond- 
ent, Elisabeth  F.  Winchester,  as  security  for 
tbe  payment  of  a  promissory  note  In  the  sum 
of  ¥11,500,  made  by  the  Main-Winchester- 
Stone  Company,  as  maker,  and  the  respond- 
ent as  indorser  and  guarantor.  The  execu- 
tion of  both  the  note  and  mortgage  was  an 
admitted  fact  In  the  case;  but  as  a  defense 
to  tbe  foreclosure  proceedings.  It  was  alleged 
that  tbe  note  and  mortgage  were  executed 
without  consideration  to  either  tbe  respond- 
ent Elisabeth  F.  Winchester  or  to  tbe  Main- 
Winchester-Stone  Company,  and  that  the 
same  were  both  obtained  bif  ta.iae  and  frandr 
ulent  r^resentations. 
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The  facts  leading  np  to  the  truisactloii  In 
suit,  and  out  of  which  the  claim  of  firaud 
arises,  are,  in  substance  as  follows:  On  De- 
cember IS.  1906,  A.  O.  StoU,  the  then  presi- 
dent and  genmU  manager  of  the  Maln-Wln- 
chestoStone  Companr*  made  application  to 
the  appellant  bank  up<m  bdialf  of  said*  com- 
pany for  a  credit  loan  of  $16^000.  The  ap- 
plication for  the  loan  was  anmred;  and  a 
credit  was  thereupon  given  to  the  Main-Win- 
chester-Stone  Company  upon  the  books  of 
the  bank  in  the  sum  mentioned,  for  which 
three  notes  were  executed  in  different  snms 
to  the  bank  by  StoU  in  the  name  of  the 
company.  Thereafter,  these  notes  were 
taken  up  with  a  renewal  note  of  said  com- 
pany for  $15,000,  which  renewal  note  was 
Indorsed  by  A.  G.  StoU,  B.  P.  Grubb.  a  Mr. 
Blchardaon,  and  Frank  Winchester,  all  di- 
rectors of  the  Main-Winchester-Stone  Com- 
pany.  After  the  sum  of  $3,500  had  been  paid 
and  indorsed  thereon,  Richardson,  having 
bold  his  stock  In  the  Main-Wlncbester-Stone 
Company,  desired  to  be  released  as  an  in- 
dorser  of  said  renewal  note.  The  bank  there- 
after released  him,  in  consideration  of  the 
giving  by  respondent  Elisabeth  F,  Winchester 
of  the  mortgage  In  question,  as  security  for 
the  payment  of  the  Indebtedness  due  upon 
the  renewal  note.  A  second  renewal  note 
was  thereupon  executed  in  the  sum  of  $11,- 
500,  upon  which  the  name  of  Elisabeth  F. 
Winchester  replaced  that  of  Richardson  as 
indorser,  and  at  the  same  time  and  as  a  part 
of  the  same  transaction,  the  mortgage  in 
question  was  executed  as  security  therefor. 
The  Indorsement  of  the  second  renewal  note 
and  the  execution  of  the  mortgage  by  re- 
spondent were  in  lieu  of  the  prior  indorse- 
ment of  Richardson.  The  trial  court  found 
that  Stoll  as  the  president  and  general  man- 
ager of  the  Main-Wincheater-Stone  Company 
was  without  authority  to  execute  the  first 
renewal  note  in  controversy,  that  said  com- 
pany never  received  any  benefit  from  the 
money  obtained  upon  the  note,  and  that  the 
same  was  procured  to  be  signed  by  fraud 
and  through  false  and  fraudulent  representa- 
tions. In  support  of  and  as  a  basis  for 
this  finding,  the  trial  court  also  found  that 
prior  to  the  execution  of  the  original  notes 
involved  in  the  transaction,  A.  O,  Stoll,  C. 
P.  Hagg,  who  was  the  then  secretary  of  the 
«lK>ellaDt  bank,  and  other  persons,  had  enter- 
ed into  an  agreement  to  secure  control  of  the 
appellant  bank  by  purchasing  a  certain 
amount  of  its  capital  stock;  that  the  loan 
procured  by  StoU,  to  and  in  the  name  of  the 
Main-Winchester-Stone  Company,  from  the 
appellant  bank,  was  procured  and  used  by 
him  for  the  purpose  of  purchasing  a  control- 
ling Interest  in  the  appellant  bank,  and  not 
for  the  use  and  benefit  of  said  company; 
that,  tn  order  to  conceal  and  cover  up  this 
phase  of  the  transaction,  Stoll,  on  January 
10, 1907,  represented  to  0ie  Main-Wln(^iester- 
Stone  Company  fhat  It  was  necessair  to  bor- 


row $15,000  fnnn  tta  nppeSlaiA  bask,  to  be 
used  in  the  buslneaa  of  the  company;  that 
he  could  secure  such  a  loan  from  the  ai^el- 
lant  bank  if  a  resolution  were  passed  an- 
thorizing  the  same;  that  sudti  resolntUm  was 
duly  passed  auQiorizlng  a  loan  from  the 
appeUuit  bank  not  to  exceed  $15,000;  and 
that  anch  resfAntlon  made  no  reference  to 
past  loans  made  by  appellant  bank  to  the 
Bfoln-Wlndteet^Stone  Company.  It  waa 
further  fbund  Uiat  aU  anbsequait  notes  made 
by  said  Haln-Wlncheater-Stone  Cmnpany  to 
appeUant  bank,  including  the  note  and  mort- 
gage in  suit  and  the  Indorsements  and  guar- 
anties thereon,  were  made  without  any 
knowledge  on  the  part  of  the  makers  there- 
of, of  the  transaction  of  December,  1006,  but 
that  such  notes,  indorsements,  guaranties, 
and  mortgage  were  made  in  the  beUef  that 
the  money  borrowed,  guaranteed,  and  secur- 
ed had  been  procured  by  Stoll  under  the  reso- 
lution of  January  15,  1007,  that.  In  fact,  no 
loans  were  made  by  appellant  bank  under 
said  resolution,  and  that  the  only  money  ap- 
pellant bank  parted  with  ^nm  ad- 
vanced in  December,  1906.  Upon  these  facts 
Judgment  went  for  defendants. 

[1]  It  is  conceded  by  appellant  that  a  cor- 
poration can  act  only  through  its  board  of 
directors,  and  that  the  pubUc  generally  act 
at  their  peril  with  one  purporting  to  rep- 
r^ent  such  corporation  without  evidence  of 
his  being  authorized  by  the  governing  board 
of  such  corporation.  It  ts  Insisted,  however, 
that  the  evidence  shows  that  the  Main-Win- 
chester-Stone Company  so  conducted  itself 
as  to  be  estopped  from  denying  that  StoU 
had  authority  to  make  the  loan  for  want  of 
the  propK  resolution.  On  tba  other  hand.  It 
Is  the  contention  ot  the  defense  ttiat  the 
mon^  obtained  from  the  appellant  bank  by 
StoU  and  claimed  to  have  ben  wrongfully 
diverted  txom  the  nae  of  the  Maln<Windiefr 
ter-Stone  Company  was  advanced  by  the 
bank  ft»r  the  individual  use  of  one  the  di- 
rectors of  the  conqiany  with  the  knowledge 
of  the  bank. 

[2]  The  trial  court  adopted  the  view  that, 
Inasmuch  as  Hagg  was  secretary  of  the  ap- 
pellant bank,  any  knowledge  gained  by  him 
in  the  transaction  with  StoU  waa  Imputable 
to  the  bank.  In  tols  behalf,  aa  previously 
stated  in  substance,  the  trial  court  found 
that  arrangements  were  made  between  Hagg, 
the  secretary  of  the  aivollant  bank,  and 
StoU  and  others  prior  to  the  loan  of  Decem- 
ber, 1006,  to  get  control  of  the  bank;  but 
Stoll  was  withont  the  necessary  funds  to  pay 
for  his  proportion  of  the  stock ;  that  in  the 
making  of  the  application  and  obtaining  of 
the  loan,  he  dealt  only  with  Hagg  and  never 
saw  or  dealt  with  any  other  officer  of  the 
bank,  In  connection  with  the  transactitm ; 
that  shortly  after  the  loan  was  made,  a  ma- 
jority of  the  stock  of  appeUant  bank  was 
transferred  to  Stoll,  Hagft  and  others;  and 
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Out  they  wem  Imme^t^  Uutalled  as  di- 
rectors of  Uie  bank. 

There  Is  evidence.  In  our  opinion,  to  anp* 
port  tUs  finding,  and  tbla  flndliw  In  turn 
mpportn  tbe  concloaion  and  Jndsment  of  tbe 
trial  court  to  the  ettect  tbat  tbe  appellant 
bank  was  estopped  from  claiming  that  the 
loan  In  controveniy  waa  made  In  tbe  regular 
coarse  of  bnslneBS,  6  Cyc.  p.  460. 

The  Jndsment  and  order  appealed  from  are 
affirmed. 

We  concnx:  KBRBIOAN,  J.;  BICH- 
ABDS,  J. 


PEOPUD  T.  EDDAKDS.    (Or.  526.) 

(Distriet  Court  of  Appeal,  First  District,  Oall- 
fomla.  Not.  4. 1914.) 

1.  Faub  PaanNSBB  (|  26*>— Infobmation. 

An  Infonnatioii  for  obtalniD^  money  under 
false  pretenses  held  suffident,  both  In  foUowiog 
the  langoase  of  the  statute  and  in  setting  forth 
with  particularity  the  details  and  BUocessive 
■teps  of  the  fraud. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  I  81;  Dee.  Dig.  8  26.*] 

2.  Innionanr  and  Invoehation  (|  133*)— 
iHaumciBKT  Ampufication— Demubbeb. 

Objection  tbat  the  information  for  obtain- 
ing money  by  false  pretenses  makes  no  refer- 
ence to  tiie  means  by  which  the  fraud  was  con- 
nnunated,  aimed  at  its  mere  uncertainty  be- 
cause of  insufficient  amplification  to  set  forth 
tbe  entire  transaction,  being  in  the  nature  of 
special  demurrer,  is  waived  by  failure  to  demur 
in  Umlnew 

[Ed.  Note^For  otim  caMs,  see  Indictment 
and  Information,  Gent  IMg.  U  454-468;  Dee. 
Dig.  1 188.*! 

8.  False  Pbbtbnses  20*)— Intobmation— 

SumCIENCT. 

That  one  of  the  representations  by  which 
defendant  is  charged  to  have  obtained  money,  if 
standing  alone,  mij^ht  not  be  sufficiently  tangible 
to  base  a  prosecution  on  does  not  require  a  re- 
versal. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Gent  Dig.  »  34-^;  Dec  Dig.  |  20.*] 

4.  Ckiminad  Law  (S  829*)— Trial— Ikstbtjo- 

TIONB. 

It  is  enough  that  a  refused  requested  In- 
ttmction  was  covered  by  instructions  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  |  2011;  Dec  Dig.  {  829.*] 

5.  Chimin AL  Law  (I  406*>— Btidbkob— Com- 
TEsaATions  With  thibd  Febson. 

Conversations  between  defendant  and  an- 
other regarding  dealings  between  tbem,  coosti- 
tating  part  ana  proof  of  the  dealings  charged  be- 
tween defendant  and  the  complaining  witness, 
are  admissible 

[Ed.  Note. — For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  H  786.  894-017, 020-927;  Dec 
Dig.!  406w*] 

8.  Cbimiitai.  Law  (J  871*)— Bvioencb— Sm- 

ILAB  Tkansaohoit- MomvE. 

Evidence  <d  a  similar  transaction  of  defend- 
ant with  another  Is  admiaa&le  to  abed  light  on 
his  motive  In  making  the  Tepreaentatloiis  to 
complaining  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  |!  880-882;  Dec  Dig.  |  871.*] 


7.  Cbuinal  Law  Q  1169*)— AFPUJi— Habu- 
UESS  Ebbob— Imuatebial  Evidence. 

Admission  of  evidence  of  an  entirely  imma- 
terial matter  is  not  ground  for  reverasl. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  764,  8088,  3180,  3137-3148; 
Dec  Dig.  f  liOO.*] 

8.  Cbiuinal  Law  (S  1159*) —Appeal  — He* 

view— CONFLICTINO  EVIDENCE. 

There  being  a  substantial  conflict  in  tbe 
evidaiee,  the  verdiet  cannot  be  disturbed  on  ap- 
peaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  8074-8^;  Dec  Dig.  | 
1150.*] 

Appeal  from  Snpeilor  Court,  Alameda 
Gonntr;  WlUam  S.  W^ls,  Jndge. 

Bt.  J.  Bddarda  was  convicted,  denied  a 
new  trial,  and  appeals.  Affirmed. 

Miss  Marguerite  Ogden,  of  San  Francisco, 
and  Holcomb  &  Kempley,  of  Los  Angeles,  for 
appellant  U.  S.  Webb,  Atty.  Oea„  and  John 
H,  Blordan,  Dqpaty  Atty.  Qen.,  for  the  Peo- 
ple. 

BICHABDS,  J.  Tbla  Is  an  ai«>eal  from  a 
verdict  and  Judgioent  of  convlctlMi,  whereby 
the  defendant  was  found  Kullty  of  the  crime 
of  obtaining  money  under  false  pretenses, 
and  from  an  order  draiylng  ibe  defendant's 
motion  for  a  new  trial. 

[1, 2]  The  first  alleged  error  ta  the  trial 
court  consists  in  the  denial  of  tbe  motion 
of  the  defendant  in  arrest  of  judgment,  and 
for  a  dlsoUssal  of  the  action  upon  tbe 
ground  tbat  the  facts  stated  In  the  Informa- 
tion did  not  constitute  a  public  offense. 

Tbe  Information  charges  tbat  the  defends 
ant,  tog^er  vrltb  one  George  Gilbert — 

"devising  and  intending  by  unlawful  ways  and 
means  and  by  false  and  fraudulent  pretenses 
and  representations  to  obtain  and  get  into  their 
custodtr  and  possessiou  the  per8(Hial  property  of 
Frank  M.  Fergoaon,  with  intent  to  cheat  and  de- 
fraud said  FiUnk  M.  Ferguson  of  the  same,  did 
then  and  there  willfully,  unlawfully,  knowingly, 
and  designedly,  falsely,  fraudulently,  and  feloni- 
ously pretend  and  represent  to  the  said  Frank  M. 
Ferguson  tbat  they,  the  said  E.  J.  Kddards  and 
George  Gilbert,  had  sold  to  the  Standard  Oil 
Company,  a  corporation,  a  mica  mine  for  a 
lai^e  sum  of  money,  and  that  said  large  sum  of 
money  was  then  and  there  in  the  hands  of  and 
in  the  poBsession  of  one  Asa  V.  Mendenhall,  and 
that  a  portion  of  said  large  sum  of  money,  to 
wit,  tbe  sum  of  $15,000,  In  lawful  money  of  the 
United  States,  in  tbe  hands  and  in  the  posses- 
sion of  si^d  Asa  V.  Mendenhall,  was  to  be  paid 
by  said  Asa  V.  Mendenhall  to  one  J.  S,  Lord; 
that  said  f 15,000  in  lawful  money  of  the  United 
States  was  the  share  and  interest  of  said  J.  S. 
Lord  received  from  the  sale  of  said  mica  mine 
to  the  Standard  Oil  Company,  a  corporation ; 
tbat  adjoining  said  mica  miofi  there  were  other 
lands  containing  mica,  aud  that  they,  the  said 
E.  J.  Eddards  and  George  Gilbert,  had  then  and 
there  a  contract  with  said  Asa  V.  Mendenhall . 
whereby  tbe  said  Asa  V.  Mendenball  would,  for 
a  consideration  of  10  per  cent,  of  the  sale  price, 
induce  the  Standard  Oil  Company,  a  corpora- 
tion, to  purchase  from  tbem,  the  said  E.  J.  Ed- 
dards and  Geo.  Gilbert,  10  mica  claims  for  the 
sum  of  $550,000  in  lawful  money  of  the  United 
States  when  they,  the  said  E.  J.  Eddards  and 
Geo.  Gilbert,  would  locate  and  properly  stake 
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off  said  ten  mica  claims  and  obtain  deeds  on 
said  mica  claims." 

It  la  then  set  forth  speclflcally  that  each 
and  all  ot  the  foregoing  representations  were 
utterly  false  and  fraudulent,  and  were 
known  so  to  be  hy  the  said  £!.  J.  Eddards 
and  Geo.  Gilbert,  and  each  of  them,  and 
were  made  by  them  and  each  of  them  for  the 
purpose  of  iodudns  said  Frank  m.  Ferguson 
to  pay  over  and  deliver  to  them  the  sum  of 
$200 ;  and  that  the  said  Frank  M.  Ferguson, 
believing  each  and  all  of  said  false  and 
fraudulent  representations  and  pretenses  to 
be  true,  and  being  deceived  thereby,  did  de- 
liver and  pay  over  to  said  defendants  the 
sum  of  $200,  which  said  sum  was  received 
and  obtained  by  them  and  each  of  them 
with  the  intent  then  and  there  to  cheat  and 
defraud  the  said  Frank  M,  Ferguson  out  of 
the  same,  and  that  Obey  and  each  of  them 
did  thereby  then  and  there  wlllfally,  tin- 
lawfully,  fraudulently,  designedly,  and  fe- 
loniously cheat  and  deftaud  said  Frank  H. 
Ferguson  out  of  said  money. 

We  think  this  information  Buffldent  both 
in  the  respect  that  it  follows  the  language 
of  the  statute,  and  also  In  that  it  sets 
forth  with  particularity  the  details  and  suc- 
cessive steps  ot  the  fraud.  It  Is  contended 
by  the  defendant  that  there  la  no  reference  in 
the  infoimatlon  as  to  the  means  by  wideb 
the  alleged  fraud  was  consummated.  This 
objection,  however,  la  one  which  Is  aimed  at 
the  mere  uncertainty  of  t2ie  information  by 
reason  of  Ita  insufficient  ampUflcaUon  so  as  to 
set  forth  the  mUre  transaction  between  the 
defendants  and  tiie  defrauded  person,  and 
is  in  the  nature  of  a  special  demurrer.  This 
being  so,  it  should  have  beea  made  in  the 
form  of  a  donurrer  to  the  Information  in 
limine,  but  the  record  shows  that  no  such 
pleading  waa  presented.  We  thlQk,  therefore, 
that  this  objection,  if  otherwise  tenable,  waa 
waived  by  the  failure  of  the  defendants  to 
demur  to  the  information. 

[>]  The  next  contention  of  the  appellant  Is 
that  one  of  the  several  representations  made 
by  the  defendants  to  the  defrauded  person 
was  Inadequate  to  form  the  basis  ot  a  crim- 
inal pretense  sufficient  to  satlsl^  the  stat- 
ute. But  this  was  only  (me  ot  the  represen- 
tations averred  to  have  been  made  by  the  de- 
fendant; and,  while  standing  alone.  It  might 
not  be  regarded  as  sufficiently  tangible  to 
base  a  prosecution  upon,  still  we  think  that, 
read  with  the  others,  especially  when  view- 
ed in  the  light  of  the  entire  testimony,  the 
insufficiency  of  tlSis  single  item  of  the  charge 
would  not  be  adequate  to  work, a  reversal  of 
the  case. 

[4]  The  appellant's  next  contention  is  that 


the  court  erred  in  its  refusal  to  give  to  the 
Jury  the  Qfth  instruction  asked  by  his  coun- 
sel. We  think  that  this  Instruction,  how- 
ever correct  in  point  of  law,  was  suffldently 
covered  by  the  other  Instructions  given  by 
the  court. 

[6-7]  As  to  the  allied  errors  of  law  aris- 
ing out  of  the  rulings  of  the  court  during 
the  trial,  we  do  not  find  that  any  of  these 
are  of  sufficient  Importance  to  warrant  dis- 
cussion In  detalL  The  principal  one  of  these 
has  reference  to  the  action  of  the  court  In 
permitting  the  witness  Mendenhall  to  testify 
in  respect  to  conversations  between  himself 
and  the  appellant  regarding  dealings  between 
them  closely  allied  to  the  transaction  with 
the  complaining  witness.  These  conyersa- 
tlona  were  admitted  for  two  reasons:  First, 
as  part  and  proof  of  the  very  dealings  be- 
tween the  appellant  and  Ferguson  set  forth 
in  the  InformatioD;  and,  second,  as  evidoice 
of  a  ahaUat  transaction  with  Mendenhall 
tending  to  shed  light  upon  the  motive  of  the 
appellant  in  the  making  of  his  representa- 
tions to  Ferguson.  Both  of  these  were  suffi- 
(dent  reasons  for  the  admission  of  this  testi- 
mony. Thete  la  also  a  ruling  of  the  court 
admitting  in  evidence  a  certain  tel^ram 
for  mmiey  sent  by  Geoi^  6iU)ert,  the  eode- 
fendant,  with  appellant,  to  the  wife  of  one 
J.  O.  Brown,  who  was  <me  of  the  associates 
ot  appellant  in  the  mica  enterprise^  The 
purpose  ot  producing  this  telegram  and  Its 
admission  does  not  seem  very  clear;  but 
it  ia  too  immaterial  an  episode  in  tiie  prog- 
ress of  the  case  to  Juati^  a  reversal,  even 
if  it  were  conceded  to  be  an  error. 

[I]  The  main  argument  of  counsel  tor  the 
appellant  upon  the  bearing  ot  this  appeal 
and  in  her  brieCa  vras  devoted  to  the  plea 
that  the  evidence  in  the  cause  did  not  suf- 
ficiently show  the  defudant  to  be  guilty  at 
the  offense  charged  in  the  information.  This 
branch  ot  the  case  was  very  clearly,  logically, 
and  plausibly  presoited;  and  were  this  tlie 
trial  court,  or  were  we  sitting  In  the  attitude 
of  Jurors,  we  may  not  say  how  &r  it  would 
have  availed  to  set  this  defendant  free;  but 
since  the  evidence  in  the  cause  was  conflict- 
ing upon  practically  every  Important  issue  of 
fact  involved  In  the  trial,  we  may  not,  under 
the  well-established  rule  of  this  court,  give 
ear  to  an  argument  predicated  upon  such 
sutetantlal  couflict  In  the  testimony  as  the 
record  discloses  here. 

We  find  no  suffident  error  of  law  in  the 
record  to  Justify  a  reversal  of  the  casa  The 
Judgment  and  order  are  affirmed. 

We  concur:  LENNON,  P.  J.;  KBBRI- 
GAN,  J. 
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SILVAIN  T.  BENSON  et  aL   (No.  11940.) 
(Sapreme  Court  of  WadUnfton.  Jam  7, 191S  j 

L  Appeal  and  Ekbob  Q  688*)— Abbsuct— 

Sebvicb— Necessity. 

Where  a  copy  of  the  abstract  on  appeal 
was  not  aerred  on  two  of  die  several  respond- 
ents,  and  there  waa  no  stipulation  on  the  sub- 
ject in  the  record  nor  acknowledgment  b;  attor- 
neys on  the  abstract,  acknowled^ng  the  receipt 
of  a  copy  thereof,  the  appeal  must  oe  dismlBsed 
ai  to  the  two  respondenn. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  f|  2772-2774;  Dec.  Dig.  1 
633.*J 

2.  Appeai,  and  Ebbob  (U  1097,  U96*}— Law 
or  THB  Case. 

A  decision  of  the  Snprenie  Court  on  a  for- 
mer appeal  is  the  law  of  the  case  on  a  sabBe- 
toent  trial  and  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  4358-4368,  4427^  4661- 
4665 ;  Dec  Dig.  IS  i097,  1196.*] 

3.  CoRPOBATioNs    (8    253*)  —  Liability  op 

StOCKUOLDEBS  —  JUDOMENT  EsTABLIfiHlMO 

Debt— Res  Judicata. 

Where  no  appeal  was  taken  from  a  }udg< 
ment  establishing  the  validity  of  claims  against 
a  corporation  in  the  hands  of  a  receiver,  the 
qaestion  of  validity  could  not  be  raised  in  an 
action  by  the  receiver  of  the  corporation  to  com- 
pel stockboiders  to  pay  asseasmenta  ordered  by 
the  court  to  pay  the  claims. 

[Ed.  Note.— For  other  cases,  see  CorporatiouL 
Cent.  Dig.      1024-1030 ;  Dec.  Dig.  {  253.»] 

4.  c0bp0rati0r8  (|  262*)  —  lubzlitt  of 
Stockholdebs— Callb— Enfobceubnt. 

In  an  action  by  a  receiver  of  a  corporation 
u  the  representative  of  creditors  to -enforce  the 
liability  of  stockholders  assessed  to  pay  debta  of 
the  corporation,  dtfenses  of  no  TaUd  suhscrip- 
tion  to  the  capital  stock  or  defeeta  of  organiza- 
tion are  not  available. 

[E^  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  1076-1083,  2273;  Dee.  Dig.  | 
262."] 

5i  Bahzb  and  Banking  Q  ^)— Beoeiveb- 
8BIP  Pboobedinos  —  Stookhouibrs  —  En- 

rOBCEUENT  OF  LIABILITY— DEFENSES. 

Where  no  appeal  was  taken  from  a  judg- 
ntent  eatablisbing  ctaima  against  a  banking  cor- 
poration in  the  hands  of  a  recover,  the  fact 
that  the  state  bank  examiner  had  not  issued  a 
certificate  authorizing  the  coiporation  to  do  a 
banking  business  was  not  available  as  a  defense 
in  an  action  by  the  receiver  to  enforce  the  ob- 
Untlona  ot  BtMAholdera  aBsessed  to  pay  debts 
ef  the  corporatiim. 

[Ed.  Note.— For  otiier  cases,  see  Banka  and 
Banking,  Cent.  Dig,  H  Ti-SlV&.  513,  634.  635: 
Dec  Dig.  I  49,*] 

6.  COBPOBATIONB  (|  76*)— SUBSCBIPTION— ES- 
TOPPEL. 

One  who  signed  bis  name  on  a  subscription 
lilt  for  stodt  subscriptions,  without  indicating 
in  fifrures  tbe  amount  of  the  subscription,  and 
ther«)y  induced  others  to  subscribe  for  stock,  is 
boond  for  the  number  of  shares  set  opposite  his 
aame  by  the  promoter,  and  is  estopped  bom 
questioning  the  promoter's  aathority. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  107-209,  213-218;  Dec.  Dig.  S 
78.*] 

7.  COBPOBATIONB      (S     269*)  —  ASSESSMENTS 

AOAIHST  Stockholdebs— Enpobcement—Isi 

■UESL 

Where  corporate  stock  subscription  con- 
tracts were  on  their  face  unconditional,  the 
stockholders  could  not  escape  liability  for  as- 
•easmento  to  pay  corporate  debts,  on  the  ground 


that  the  sabacriptionB  were  conditional,  without 
proving  that  fact 

[Ed.  Note.— For  other  cases,  see  Corporations, 
C^t  Dig.  888>  080;  1140-1169,  2277 J 

8.  Cobfosations  (I  76*)  —  Stockholdebs  — 
Liability. 

One  who  neither  signed  a  corjwrate  stock 
subscription  list  nor  anOiorized  any  one  to  sign 
his  name  thereto  is  not  liable  as  a  subscriber. 

[B)d.  Noto^For  other  cases,  see  Corporations, 
Cent.  Dig.  tt  197-200,  m^^i  Dec.  Dig.  f 
76.*] 

9.  Coefobatxohb  (I  262*)  —  Siookholdbbs — 

Liability. 

Where  subscriptions  to  corporate  stock 
were  not  induced  by  fraudulent  representations, 
the  fact  that  certificates  issued  were  surrender- 
ed because  the  full  amount  of  tbe  stock  wa&  not 
subscribed  did  not  relieve  stockholders  from 
liability  on  tbe  ground  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
C^t^  Dig.  H  1076-1083,  £^73 ;   Dec.  Dig.  f 

10.  Appeal  and  Ebrob  (i  671*)— Becobd  on 
Appeal— Abstracts. 

The  court  will  not  search  the  statement  of 
facte  f<ur  testimony  to  which  no  r^erenee  is 
made  in  the  abstracts. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error  Cent  Dig.  H  2867-^2;  Dec  Dig.  { 
671  .'I 

Department  L  Appeal  from  Superlw 
Court,  King  Conntr;  B.  B.  AU>ert8on.  Judge. 

Actum  bj  Louis  T.  SUvaln,  as  receiver  ot 
tbe  Oermafa-Amerlcan  Bank  of  Seattle, 
against  W.  D.  Benson  and  others.  From  a 
Jndgmmt  for  defbudants,  plaintlfF  appeals. 
Berersed  In  part  and  affirmed  in  part 

See,  also,  68  Wash.  286,  123  Pac.  467. 

Staorett,  McLaren  &  Shorett,  of  Seattle,  for 
appellant  John  W.  Roberts,  Alfred  Gfeller, 
John  E.  Humphries,  Byers  &  Byers,  E.  P.  Ed- 
sen,  Geo.  B.  Cole,  Beeler  &  SulUvan,  Peterson 
&  Macbrlde.  Emeet  B.  Herald,  ^Cbannlug  M. 
Coleman,  McClure  &  McClure,  Nicholas 
Sclunttt,  Edward  Von  Tob^  Emll  J.  Brandt, 
and  Edward  C  Krtete,  all  of  Seattle,  for  le- 
spcmdents. 

MAIN,  J.  This  action  was  brougbt  hj  the 
receiver  of  the  German-Americaii  Bank  of 
Seattle  against  the  defendants  as  subscribers 
to  the  cai^tal  stock  of  the  bank.  The  cause 
was  tried  to  the  court  sitting  without  a  Jury, 
and  resulted  in  a  Judgment  for  the  defend- 
ants, except  as  to  the  defendant  Belnzerllng, 
against  whom  a  Judgment  was  entered  in 
favor  of  the  plalntiffl.  From  this  Judgment 
tbe  plaintiff  aNieals. 

The  facts,  so  &r  as  necessary  here  to  set 
them  forth,  are  substantially  as  follows:  On 
or  about  February  10, 1909,  articles  of  incor- 
poration were  adcnowledged  and  copies  filed 
in  the  office  of  the  secretary  of  state.  In  the 
office  of  the  county  auditor  of  King  county, 
and  with  tbe  state  bank  examiner.  Tbe  an- 
nual license  fee  was  paid  for  the  year  ending 
Juiie  30,  1909.  On  AprU  15th  a  meeting  of 
the  stockholders  was  held  at  the  Butler  Ho- 
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tel  Annex  In  Seattle  WaaU.  At  this  meeting 
there  were  present,  either  In  person  or  hy 
proxy,  27  of  the  persons  who  had  subscribed 
for  the  stock.  At  this  meeting  by-laws  were 
adopted  and  tmatees  tiected  for  the  eosnlng 
year.  Immediately  after  the  adjotmunent  of 
the  stockholders'  meeting  there  was  a  meet- 
ing of  the  tmsteea.  At  this  meeting  officers 
were  elected.  The  first  vice  president  and 
cashier  were  authorized  to  sign  the  lease 
with  the  trustee  company  for  the  bantdng 
room.  The  cashier  was  authorized  to  pro- 
ceed to  collect  the  subscriptions  to  the  stock 
of  the  bank.  Prior  to  this  date  the  fixtures, 
Tanlt,  safe,  and  some  other  articles  necessary 
to  a  banking  Institution  had  been  purchased 
and  were  In  place.  The  banking  room  had 
been  arranged  for  and  a  deposit  made  on  the 
rental.  After  the  meetings  of  April  15th 
certificates  of  stock  were  issued  to  many  of 
the  subscribers  for  stock.  This  was  paid  Cor 
either  by  money  or  note,  and  In  some  Instanc- 
es by  both.  The  capital  stock  of  the  bank 
was  to  be  $100,000  divided  into  1,000  shares 
<rf  the  par  Talne  of  fiOO  per  shara  l^iis  stock 
was  at  no  time  all  snbacribed  for.  Some  time 
after  the  meeting  of  April  IStti  It  became  ap- 
parent that  a  full  sabscrlption  to  the  capital 
stock,  coold  not  be  obtained,  and  It  was  con- 
doded  that  the  enterprise  should  be  abandon- 
ed at  tamed  otw  to  one  Gatladd,  who  was 
willing  to  undertate  Its  promotion.  The  cei^ 
tUicates  of  stock  which  had  been  Issued  were 
returned  to  the  corporate  <^cersi,  and  the 
mmey  «  notes  vfbkb  had  been  paid  therefor 
were  returned  to  the  respecUve  aubscrlbers. 
The  debts  contracted  on  account  of  the  In- 
Btallation  of  the  fixtures,  vault,  safe,  etc.,  had 
been  Incurred  prior  to  the  meeting  of  the 
stockholders  mentioned.  Subsequently  one 
of  the  credlfors  brought  an  action  against 
the  corporation  and  obtained  a  judgment  for 
the  amount  of  its  claim.  In  this  action  a  re- 
cover was  appointed  for  the  bank.  In  due 
time  the  receiver,  under  direction  of  the 
court,  converted  the  available  assets  into 
cash.  This  amounted  to  $1,037.50  and,  not 
being  sufficient  to  meet  the  claims,  the  receiv- 
er made  an  application  to  the  superior  court 
for  a  call  upon  the  stockholders  for  their  un- 
paid subscriptions.  The  court  fixed  a  date 
and  directed  that  the  receiver  give  notice  to 
the  stockholders,  both  by  mall  and  by  publi- 
cation, of  the  time  and  place  where  a  hearing 
would  be  held  for  the  purpose  of  determining 
the  amount  of  the  liabilities  of  the  corpora- 
tion, and  the  amouut  necessary  to  assess  the 
solvent  stockholders  for  the  purpose  of  liq- 
uidating the  same.  Notice  having  been  given 
as  required  by  the  order  of  the  court,  in  due 
time  the  cause  came  on  for  hearing.  At  the 
conclusion  of  the  hearing  the  court  entered 
an  order,  wherein  it  was  found  "that  there 
are  unpaid  claims  against  said  German-Amer- 
ican Bank  of  Seattle  amounting  to  the  sum 
of  at  least  $5,000,"  and  that  it  would  be  neices- 
mry.  In  order  to  meet  the  existing  obliga- 


tions, that  a  can  be  made  upon  eadi  of  tbe 
subscribers  to  the  caidtal  stock.  The  stock- 
holders not  respcmdlng  to  this  call,  the  preft* 
eat  actltm  was  Instituted  against  tliem.  Oth- 
er facts  wlU  be  noted  In  c<Hmection  with  the 
conrideratioQ  of  the  points  to  wbldi  thej 
may  be  particularly  germane 

niere  are  approximately  60  respondents  la 
the  action,  in  addition  to  the  appellant's 
opening  and  reply  briefs,  six  briefs  have 
been  filed  by  different  groups  ot  the  respond- 
ents. A  discussion  of  all  the  questions  nUsed 
In  these  briefs  would  extend  this  opinion  to 
forbidden  lengths.  Only  those  questions  wiH 
be  considered  wMch  seem  to  us  determina- 
tive of  the  controversy. 

[1]  The  respondents  Hull  and  Klyce  open 
their  brief  with  a  motion  to  dismiss  the  ai>- 
peal  as  to  them  for  the  reason  that  no  copy  ot 
the  abstract  was  served  upon  them.  Thla 
motion  must  be  granted.  Ollar-Boblnson  Co. 
v.  O'NeUl.  141  Pac.  194.  Tlie  Kdalntiff  fta  bis 
reply  brief  states  that  there  was  a  stipulation 
that  tbe  one  copy  of  the  abstract  served  upon 
the  attorneys  for  certain  of  the  respondents 
should  be  snfSdent  This  stipulation,  how- 
ever, does  not  appear  In  the  record.  Had  the 
stipulation  been  made  a  part  ot  tbe  record, 
or  had  tbe  attorneys  for  the  various  respond- 
ents  acknowledged  on  the  badE  of  the  aK>el- 
lant's  abstract  the  receipt  of  a  copy  thereof, 
there  would  be  no  occasion  for  the  motion. 
But  under  the  record  as  it  is,  there  Is  no  alters 
native  but  to  «»gmi^  the  action  as  to  these 
two  respondents. 

[2]  Upon  the  merits  It  is  first  claimed  that 
In  tbe  receivership  i)roceeding  the  court  did 
not  acquire  jurlsdlctloD  ot  the  defendant 
(Mtrporatlon,  and  that  therefore  the  mtire 
proceeding  Is  InefTectual.  This  qoestlon  was 
before  this  court  upon  a  tt>nDer  appeal  la 
this  case.  SUvain  t,  Benson,  08  Wash.  286,. 
123  Pac.  457.  It  was  there  held  that  upon 
the  showing  made  the  coftrt  bad  acquired 
jurisdictloiit  and  the  cause  was  "remanded 
for  trial  upon  the  merits."  Tbe  qnestloa 
having  been  presented  and  determined  epon 
the  former  appeal,  the  mUng  there  beomnes 
tbe  law  ot  the  case  upon  that  question  and 
will  not  be  again  reviewed. 

[3]  It  is  next  claimed  that  tbe  debts  were 
not  those  ot  t2te  German-American  Bank,  but 
were  Oia  individual  debts  of  one  Heinzerllng. 
It  is  asserted  in  one  of  the  briefs  that  this 
was  tlie  view  ot  the  trial  conit.  But  tliat 
question  la  one  which  Is  not  subject  to  be 
litigated  in  the  present  proceeding.  As  ap* 
pears  from  the  facts,  the  court  find  a  day 
upon  whidi  Uie  amount  ot  tbo  liabilities  of 
the  corporation  would  be  determined,  as  well 
as  the  amessment  necessary  to  meet  these 
against  the  stockholders.  Ot  thla  bearing 
notice  was  given  mall  and  by  puUlca- 
tlon.  At  the  hearing  tbe  amount  of  tbe 
claims  against  the  corporation  were  deter- 
mined, and  it  ^as  ordered: 

"That  the  call  and  asseMment  be  and  is  ber*» 
by  made  agsfawt  -sach  and  all  of  the  Bobscribesa 
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oir  stodE  of  tiift  B&id  Gemwn-Americaii  Btak  of 
Seattle.  •  • 

It  does  not  appear  that  that  order  was  ap- 
pealed from  by  any  ot  the  parties.  The 
coart  there  found  that  the  claims  were  ob- 
Ugatlons  of  the  corporation.  The  rnle  is 
that  where  the  validity  of  the  claims  against 
the  corporation  are  determined  in  a  receiv- 
ership proceeding,  they  cannot  be  litigated 
vben  a  Bobeeqnffiit  action  is  brought  against 
the  individual  8to<^older8.  If  these  claims 
were  in  fact  not  the  ohUgattmB  of  the  cor- 
poration, that  question  should  faaro  been 
reviewed  by  an  appod  from  the  order  of  the 
oonrt  adjudging  them  to  be  mcfa.  ShTief  v. 
Adair.  2i  Wash.  878,  U  Pac.  fiS6;  Bennett 
T.  niome,  se  Wadi.  268,  78  Pac  836,  68  U 
B.  A.  118. 

Spealcing  upon  this  question  in  the  case 
last  .cited.  It  waa  said: 

"Two  main  questions  were  put  ic  issne  by  the 
proceedings,  and  finally  determined  by  the  court. 
Ti>.:  (1)  The  right  of  the  creditors  represeoted 
by  the  receiver  to  have  an  aBseasment,  that  is. 
whetiier  any  asaesament  could  be  properly  levied 
it  that  time ;  and  (2)  the  amount  of  the  assess- 
menL  Testimony  was  heard,  and  the  stock- 
holders availed  themselves  of  an  opportunity  to 
eroH-ezamine  witnesses  upon  the  subject  of  the 
uaount  of  the  assessment,  and  the  court  Anally 
deiTe«d  the  amount  of  the  bank  debts  of  a  strict- 
ly baoklDg  character  then  existing.    Upon  that 

Elnt  the  decree  must  be  considered  final,  at 
tt  as  to  all  parties  r^ularly  before  the  court 
and  contesting  that  question.  If  the  court  had 
power  to  finally  determine  the  exact  amount  of 
the  assewment,  certainly  it  ongbt  to  have  had 
power  to  determine  the  receiver's  right  to  any 
aasenment  at  all,  for  it  would  be  idle  to  deter- 
mine the  amount,  if  the  right  did  not  exist. ' 

'^at  the  decree  is  one  nrom  which  an  appea} 
will  tie  becomes  more  apparent  when  viewed 
from  the  aspect  of  an  adverse  decision.  Sup- 
pose, for  instance,  it  bad  appeared  on  the  face 
of  the  petition  that  the  last  of  the  assets  had 
been  exliausted  and  applied  more  than  six  years 
before  the  petition  for  the  assessment  was  filed  j 
doubtless  the  court  would  have  sustained  the 
demurrers  on  the  ground  that  the  right  to  prose- 
cDte  this  remedy  had  accrued  more  than  six 

Sirs  ago,  but  that  is  exactly  what  the  appel- 
ts  are  coDtending  now  appears  from  the  uce 
<rf  the  petition.  Suppose,  further,  that  the  de- 
iDiirrers  bad  been  sustained,  aod  the  proceeding 
dieinissed,  on  the  ground  that  an  assessment 
could  not  be  proper^  levied  at  this  time  by  rea- 
son (tf  lapse  of  time;  no  one  wonld  doubt  the 
teceiver's  right  to  appeal  as  from  a  final  order; 
and,  if  a  decree  win  give  one  party  a  right  to 
appeal,  when  adverse  to  bim,  it  must  confer  the 
same  right  on  the  other  under  a  like  condition, 
Peoter  v.  Staigbt,  1  Wash.  365,  25  Pac.  469: 
Tsjlor  V.  Spoksne  Ta.\\a,  etc.,  R.  Co.,  32  Wash, 
4i50.  73  Pac.  499.  On  the  whole,  therefore,  we* 
think  that  an  appeal  lies  from  the  decree  in  the 
esse  before  us,  and  that  the  cause  is  here  for 
detertDination  upon  its  merits." 

[ii  Another  contention  is  that  since  the 
total  amount  of  capital  stock  had  at  no 
time  been  subscribed  for,  and  since  the  state 
beak  examiner  had  not  Issued  a  certificate 
to  the  bank  authorizing  it  to  do  a  banking 
baslnras,  there  can  be  no  liability  so  far  as 
the  subscribers  to  the  capital  stock  may  be 
Concerned.  It  must  be  remembered  that  this 
ictlon  is  by  the  receiver  as  the  repreeenta- 
tlve  of  tbe  credltmrs,  and  is  not  au  action 
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by  the  corporation  seeking  to  collect  unpaid 
snbscripUonB.  Where  the  action  Is  brought 
by  tbe  receiver,  the  defenses  of  no  valid 
subscription  to  the  capital  stock  of  tbe  com- 
pany, or  defects  of  organization,  are  not 
available.  In  Cox  v.  Dickie,  48  Wash.  264. 
93  Pac.  623,  two  of  the  contentions- were  that 
valid  subscriptions  to  the  capital  stock  bad 
not  beoi  made,  and  that  there  was  a  defect 
In  the  o^anlzatlon  of  the  company.  Speak- 
ing upon  these  contentions,  together  with 
others,  in  that  case,  it  was  said: 

"The  first  five  of  these  defenses  may  be  con- 
sidered together.  .  It  must  be  remembered  that 
thi3  is  not  fin  action  by  the  corporation  to  en- 
force collection  of  subscriptions  lor  stock  or  its 
contracts  with  its  snbscrlbers,  but  is  an  actloti 
brought  by  a  receiver,  under  order  of  tbe  court, 
to  enforce  such  subscriptions  for  the  benefit  of 
creditors.  As  between  tbe  corporation  itself 
and  the  stockholders  ell  these  defenses  would 
probably  be  good,  but  as  between  the  stockbold* 
ers  and  the  creditors  of  the  corporation  another 
rule  prevails.  Adamant  Mfg.  Co.  v.  Wallace,  16 
Wash.  614,  48  Pac  415.  In  such  cases,  'it  is 
no  defense  to  a  suit  by  a  creditor  to  recover  hU 
debt  out  of  an  unpaid  subscription  that  the  de- 
fendant was  induced  to  subscribe  to  the  stock 
by  fraudulent  misrepresentations  of  the  agent  of 
the  corporation,  or  by  an  agreement  which  the 
corporation  had  failed  to  carry  out,  or  that  the 
corporation  was  irregularly  organized,  or  or- 
ganized for  an  illegal  purpose,  or  has  been  dis- 
solved ;  nor  can  a  atockholder  set  up  informali- 
ties in  the  issue  of  the  stock  if  the  corporation 
had  the  power  to  create  it,  though  he  may  show 
that  the  stock  Is  void  as  having  been  issued  iix 
excess  of  the  limit  imposed  by  the  charter.'  26 
Am.  &  Eng.  Ency.  T-aw  (2d  Ed.)  p.  1011.  See, 
also,  10  Cyc.  pp.  244,  249;  Mitehell  v.  Mathe- 
Bon,  23  Wash.  723.  63  Pac.  664 ;  Cole  v.  Sat- 
sop  R.  Co.,  9  Wanh.  487,  37  Pac.  700,  43  Am. 
St  Rep.  858.  Under  thia  rule  the  trial  court 
was  clearly  in  error  in  baring  the  Judgment  of 
dismissal  upon  the  tacts  found  as  stated  above. 
Such  facts,  if  true,  did  not  constitute  a  defense 
In  this  action,  because  the  stockholders  were 
estopped  to  say  that  the  corporation  was  not  a 
legal  one,  or  tiiat  they  had  a  contract  with  tbe 
corporation  to  purchase  its-stock  at  60  per  cent, 
of  its  par  value,  or  that  they  subscribed  for  its 
stock  believing  that  the  company  was  not  in 
debt.  The  receiver  in  this  action  represents  the- 
creditors,    Mitchell  r.  Matbeeon,  supra." 

[S]  As  to  the  defect  claimed,  in  that  the 
state  bank  examiner  had  at  no  time  Issued 
a  certificate  authtfHztng  the  corporation  to  da 
a  banking  business.  It  may  also  be  said,  as 
stated  above,  that  the  claims  were  found 
by  the  superior  court  in  the  receivership 
proceeding  to  be  obllgatitais  of  the  corpora- 
tion, and  that  no  appeal  was  prosecated  from 
that  Judgment 

[I]  Aa  to  some  of  the  respondents  It  is 
claimed  that  tbey  placed  their  names  upon 
the  snbscriptlon  list,  but  did  not  Indicate  In 
figures  thereafter  tbe  amount  of  the  sub- 
scription or  ttie  number  of  shares,  and  that 
therefore  there  can  be  no  liability  as  against 
them.  The  number  of  shares  set  opposite 
their  respective  names,  it  is  claimed,  were 
placed  there  without  authority.  When  they 
signed  their  names  to  the  subscription  list 
It  must  have  been  as  an  incentive  to  others 
to  subscribe.  In  other  worda^  to  permit  the 
promoter  to  r^reeent  them  as  subscribers 


Digitized  by  Google 


178 


145  PACinO 


BEPOBTBR 


(Wash. 


when  In  ftct  they  were  not  In  Jewell  v. 
Rock  River  Paper  Co.,  101  111.  57,  the  court 
considered  the  question  as  to  whether  a  per- 
son who  places  his  name  upon  a  subscription 
contract  for  the  purpose  of  inducing  others 
to  subscribe,  but  does  not  carry  out  the 
amount  of  the  subscriptloo  in  figures,  can 
he  held  upon  such  subscription  contract.  Ad- 
swerlug  the  contention  that  there  was  no 
llablU^  upon  sucli  snbacr^^n.  It  was  there 
said: 

"We  frankly  confess  our  isnblllty  to  perceive 
the  force  or  plausibility  of  this  theory,  however 
prominttit  or  influential  the.  parties  may  be'. 
The  more  natural  theory  ia  that  if  the  amounts 
of  their  aubscrlptions  were  flot  carried  oat  at 
the  time,  and  were  purposely  left  blank,  the  ob- 
ject in  doing  so  was  to  enable  Willard  to  repre- 
sent them  as  subscribers  when  they  were  not, 
which  would  have  been  a  palpable  fraud  on 
those  subscribing  through  such  an  influence.  It 
is  well  known  that  in  becoming  a  party  to  an 
enterprise  of  that  kind  one  is  generally  control* 
led,  in  a  large  degree,  by  the  character  of  those 
who  are,  or  who  are  expected  to  be,  identified 
with  it.  Any  artifice  or  trick,  therefore,  tending 
to  mislead  a  subscriber  in  this  respect  would  b^ 
highly  reprehensible  in  morals,  as  well  as  a  le- 
gal fraud.  If,  then,  appellants  signed  the  sub- 
scription book  of  the  company  in  blank  for  such 
purpose^  it  ia  but  fair  and  just  to  hold  that  af 
to  creditors  of  the  company  they  thereby  im- 
pliedly authorised  those  empowered  to  take  sub- 
scriptions to  fill  up  the  blanks,  and  that,  having 
been  done  in  this  case,  as  b  claimed,  appellants 
are  estopped  from  questioning  their  authority  to 
do  so.'* 

To  the  same  effect  see,  also,  Johns  v.  Cloth- 
er,  78  Wash.  602,  614,  139  Pac.  755. 

[7]  It  Is  argued  that  certain  of  the  sub- 
scriptions were  conditional,  and  that  inas- 
much as  the  conditions  were  never  fulfilled, 
no  liability  arose  by  reason  of  such  subscrip- 
tion. It  may  be  assumed,  but  not  decided, 
that  the  rule  Is  that  a  conditional  subscriber 
is  not  liable  even  when  the  rights  of  cred- 
itors are  involved,  unless  the  condition  upon 
which  a  subscription  was  based  has  been  ful- 
filled, or  unless  the  condition  is  waived  or 
the  subscriber  Is  estopped  from  asserting  the 
condition.  In  this  case  the  subscription  con- 
tract was  Introduced  in  evidence.  Upon  its 
face  it  does  not  appear  t0  be  ooudltlonaL 
The  appellant  prepared  an  abstract  of  the 
record.  The  respondents  prepared  a  supple- 
mental abstract  In  neither  of  these  abstracts 
is  there  evidence  set  forth  or  referred  to  which 
shows  a  conditional  subscription.  It  may  be 
that  the  statement  of  facts  shows  snch  evi- 
dence, but  if  It  does,  we  fall  to  find  that  it  bas 
been  abstracted.  We  have  not  overlooked  the 
fact  that  in  the  respondenta'  supplemental  ab- 
stract It  is  said  tbe  prcnuotor  Hetnzerllng  tes- 
tified that  the  solwcTiptlons  aboald  not  be- 
come ^ective  nntU  tbe  eaOxe  amount  of  tbe 
capital  stock  was  sabacribed.   In  support  of 


this  statement  certain  pages  of  the  statement 
of  facts  are  referred  to.  But  upon  an  exam- 
ination of  the  statement  of  facts  at  the  pagea 
referred  to,  we  are  unable  to  find  testimony 
supporting  the  statement  as  abstracted. 

[>]  One  of  the  respondents,  Fred  H.  Peter- 
son, is  not  obligated  by  the  aubscriptlon  con- 
tract introduced  In  evidence.  His  testimony 
as  abstracted  is  unequivocal  and  positive  that 
he  neither  signed  the  subscription  list,  which 
was  plaintiff's  Brhlblt  E,  nor  authorized  any 
one  to  sign  his  name  thereto.  By  reference 
to  the  statement  of  facts  the  abstract  In  this 
regard  is  verified.  This  respondent,  neither 
having  signed  nor  authorized  the  placing  of 
Ills  name  upon  the  snbscription  contract  In- 
troduced tn  evidence,  is  not  liable. 

[S]  Finally  It  is  claimed  that  when  certain 
of  the  subscriptions  were  taken,  fraudulent 
representations  were  made  by  the  person  se- 
curing tbe  subscriptions.  But  we  do  not  find 
in  the  abstracts  evidence  sustaining  this 
charge.  It  is  true  that  Oie  certificates  which 
bad  been  Issued  were  surrendered.  But  the 
reason  for  the  surrender  does  not  appear  to 
have  been  because  Ibe  subscr^Uona  were  in- 
duced by  fraud,  but  because  tbe  full  amount 
of  tbe  capital  stock  bad  not  been  snbscrlbed, 
and  if  the  subscripUMia  conld  not  be  secur- 
ed, tbe  enterprise  must  taiL 

[10]  It  may  be  that  In  Oie  Matonent  of 
facts  there  Is  testimony  yrhtcSi  would  show 
certain  of  the  subscriptions  to  be  condition- 
al, and  othwa  fraudulent  which  bad  been  re- 
scinded fOT  that  reawm  before  Ihe  rights  of 
creditors  Intervened.  Tlie  court,  however, 
will  not  search  the  statement  of  facts  for 
testimony  to  which  no  reference  Is  made  In 
the  abstracts. 

From  what  bas  been  said,  our  conclusion 
Is  that  the  Judgment  as  to  Hull,  Klyce,  and 
E*red  H.  Peterson  will  be  afflrmed.  The  Judg- 
ment as  to  all  the  other  respondents  will  be 
reversed.  The  judgment  rendered  against 
Helnzerllng  la  not  Involved  in  this  proceed- 
ing, he  not  having  appealed.  Klyce,  Hull, 
and  Peterson  will  recover  their  costs  in  this 
court  against  the  receiver.  The  receiver  Is 
entitled  to  costs  as  against  those  respondents 
as  to  whom  the  Judgment  Is  reversed.  The 
cause  will  be  remanded,  with  directions  to 
the  superior  court  to  take  further  testimony 
for  the  purpose  of  determining  the  propor- 
tionate amount  for  which  Judgment  shall  be 
rendered  against  each  solvent  stockholder,  in 
order  that  the  debts  of  tbe  c<vporatlon  and 
the  expenses  of  the  receivership  and  litiga- 
tion may  be  paid. 

CROW,  C.  J.,  and  ELLIS,  OOSB,  and 
GHADWICK.  JJ.,  concur. 
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In  ra  PINE  STBEBT  ASSESSUBNT  IN 
CITX  OF  WALLA  WALLA. 
APPEAL  OF  CUNNINGHAM  «t  al. 

(No.  12023.) 
(Snpreme  Court  of  WaaUngtoD.  Jan.  7,  1916.) 
L  CoKBTmmoNAL  Law  (|  290*)— Dux  Fbo- 

CE88  OF  Law— CONDEUHATIOH  PbOCEBDINGS 

—AB8EBSUENT8— Parties. 

Where  condemnation  proceedinga  were  in- 
■titated  to  acquire  land  for  a  street  ezteiuioD, 
the  proceedingt  to  condemn  and  those  to  amess 
the  neceasary  cost  on  property  benefited  were 
esseotially  separate,  and,  there  being  no  stat- 
ute endtUng  the  owners  of  property  sought  to 
be  assrased  to  be  made  parties  tu  the  condemna- 
tion proceedings,  a  failure  to  make  them  parties 
did  not  deprive  them  of  their  property  without 
doe  process  of  law;  they  being  authorized  to 
cballenge  the  validity  of  the  award  and  judg- 
ment  thereon  on  jurisdictional  grounds  or  for 
connivance  or  bad  faith  on  the  part  of  the  city 
authorities  amountii^  to  fraud  as  against  the 
owners  of  property  aasrased  when  it  was  sought 
to  fasten  assesBment  liens  on  their  property. 

[Ed,  Note. — For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  U  871-876;  Dec.  Dig.  i  290.*] 

2.  EMIKBNT  DOUAIlt    (I  223*)  —  OONDKICMA- 

Tio.f  Pboceedxnos— Land  tob  Street  Ex- 

TENSIOK— VEBDICT— iMBTBUCnON. 

Rem.  &  B&l.  Code,  j|  7782,  provides  that, 
when  an  ordinance  providing  for  street  exten- 
sion declares  that  comoensation  sbail  be  paid 
for  land  taken  in  whole  or  in  part  by  special 
tBSessment  on  property  benefited,  th«  jury  shall 
find  separately  the  damage  wliich  will  accrue  to 
the  part  remaining  because  of  its  severance 
from  the  part  taken,  over  and  above  any  local 
or  special  DeneSta  arising  from  the  proposed  im- 
provement, and  that  no  land  damaged  shall  be 
messed  for  any  benefits  arising  from  the  taking 
only.  Held  that,  where,  in  a  proceeding  to 
eondemn  land  for  a  street  extennon,  the  court 
clearly  instructed  the  jury  in  accordance  with 
inch  section,  a  verdict  allowing  9160  for  dam- 
ftge  to  remaining  land  by  reason  of  the  sever- 
ance of  land  taken  was  not  objectionable,  be- 
cause it  did  not  show  on  its  face  that  the  jury 
bad  set  off  the  benetits  against  the  damages  in 
arriving  at  that  portion  of  the  award,  but  the 
verdict  would  be  construed  as  a  finding  of  net 
damage  over  and  above  special  benefits. 

[Ed.  Note.~For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  U  S68-573;  Dec  Dig.  S  223.*] 

D^rtnient  1.  Appeal  from  Superior 
Conrt,  Wftlla  Walla  Oonnty;  Edward  C. 
Hilts,  Judge. 

Proceedings  for  tbe  acqnlsltion  of  land  for 
an  extension  of  Pine  Street,  In  the  City  of 
Walla  Walla.  From  a  Judgment  levying  an 
usessmoit  to  pay  for  land  acquired  for  that 
purpose,  Minnie  Cunningham  and  others  ap- 
peal. Affirmed. 

John  C.  Hurspool  and  E.  W.  Benson,  both 
of  Walla  Walla,  for  appellants.  Thos.  H. 
Brents  and  John  F.  WatsoUt  both  of  Walla 
Walla,  for  reavondent 

PARKER,  J.  This  Is  an  appeal  from  a 
Judgment  of  the  superior  court  of  Walla 
Walla  county  confirming  a  special  assess- 
ment made  by  eminent  domain  commission- 
ers upon  property  of  appellants  to  pay  the 
expense  of  acquiring  laud  for  the  extension 


of  JnnA  street.  In  the  dty  of  Walla  Walla,. 
by  onlnent  domain  proceedii^  The  land 
so  aoauired  the  city  was  a  portion  <tf  a 
tract  owned  by  Joseph  Davin  et  aL  The  Ju- 
ry- awarded  them,  as  the  value  of  the  pins 
tkm  of  their  tract  takoi^  the  sum  of  tl,S00, 
and,  as  damages  to  the  remainder  of  tlielr 
tract  by  reas<m  of  the  severance,  the  sum  of 
9160. 

Joseph  Davln  et  al.,  tbe  owners  of  the 
land  so  taken  and  damaged,  were  alone 
made  defendants  in  the  condemnation 
branch  of  the  proceedings,  and  thereafter 
appellants  and  other  owners  of  property 
found  by  the  eminent  domain  commis- 
sioners to  be  benefited  by  tlie  extension  of 
Pine  street  were  made  parties  to  the  assess- 
ment branch  of  the  proceedings,  given  notice^ 
and  awarded  a  bearing  upon  the  ctrnflrma- 
tion  of  the  assessment  Both  branches  of 
the  proceedings  wwe  conducted,  as  to  parties 
and  notice*  as  prescribed  by  the  statute  re- 
lating to'  the  exercise  ctf  the  power  of  emi- 
nent dcanaln  bj  dtlea  Bern.  &  BaL.  Code, 
I  7787  et  seq. 

Counsel  for  aivellants  contend  that  tiie 
assessments  against  their  pnqierty  are  void 
for  want  of  due  process  <iS  law,  in  that  they 
were  not  made  parties  to  tbe  condemnation 
branch  of  the  proceedings,  and  were  thereby 
deprived  ot  a  hearing  upon  the  question  of 
the  amount  of  the  award  made  by  the  Jury 
for  the  land  taken  and  damaged.  They 
claim  the  right  to  such  a  hearing  upon  the 
ground  that  their  property  Is  being  assessed 
to  pay  the  award;  that  the  amounts  they 
are  called  upon  to  pay  are  not  only  affected 
by  the  amount  of  the  award  made  by  the  Ju- 
ry, but  also  by  the  finding  of  the  Jury  that 
tbe  remaining  land  of  Davln  et  al.  was  dam- 
aged, resulting  In  its  exemption  from  assess- 
ment, which  It  otherwise  would  not  have 
been,  but  would  have  shared,  with  appel- 
lants' laud,  the  burden  of  the  asaessments. 
It  is  not  claimed  that  there  was  any  want 
of  jurisdiction  In  the  condemnation  proceed- 
ings impairing  In  tbe  least  either  the  right 
of  the  city  or  the  defendants  Davln  et  al., 
the  owners  of  the  land  taken  and  damaged. 
Neither  Is  it  claimed  that  the  condemna- 
tion proceedinga  was  conducted  by  the  city 
authorities  other  than  in  good  faith,  with  due 
effort  to  procure  an  award  by  the  jury  aa 
favorable  as  possit;le  to  the  owners  of  prop- 
erty to  be  assessed  to  pay  the  same. 

[1]  We  have  no  such  situation  here  pre- 
sented as  in  In  re  Third,  Fourth,  and  Fifth 
Avenues,  49  Wash.  109,  94  Pac.  1075,  95 
Pac.  862,  where  the  award  was  made  by 
the  jury  in  compliance  with  an  agreement 
between  the  city  and  tbe  owners  of  the  land 
taken  and  damaged  rendering  the  award 
and  the  Judgment  thereon  void  as  to  the 
owners  of  property  to  be  assessed  to  pay 
the  award.  It  seems  to  us  the  claimed  right 
of  appellants  to  be  heard  as  parties  to  the 
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condemnation  brancb  of  the  prooeedings 
must  reat  upon  some  posltlTe  statate  law  be- 
fore It  can  be  recognized  by  the  courts; 
thongh  this  does  not  mean  that  tbe  owners 
of  assessed  property  may  not  cballenge  tbe 
validity  of  the  award  and  judgment  there- 
on, upon  Jurisdictional  -grounds,  or  upon 
grounds  of  connivance  or  bad  faith  on  the 
part  of  the  city  authorities  amounting  to 
fraud  as  against  the  right  of  owners  of 
property  to  be  assessed,  when  it  comes  to 
fastening  assessment  liens  npon  their  prop- 
erty. This  claimed  right  to  be  beard  in  the 
condemnation  branch  of  the  proceedings  is, 
as  we  view  it,  in  substance,  the  same  as 
the  right  of  property  owners  to  protest 
against  the  making  of  the  improvement  in 
the  first  instance,  or  the  right  to  have  the 
cost  of  the  improvement  determined  by  com- 
petitive bids,  or  the  right  to  have  the  im- 
provement initiated  in  some  prescribed  stat- 
utory manner.  The  securing  of  such  rights 
as  these,  as  they  are  sometimes  secured  by 
statute,  is  unnecessary  to  satisfy  the  due 
process  of  law  provisions  of  the  state  and 
federal  Constitutions.  This  view  finds  sup- 
port in  tbe  case  of  In  re  Leary  Avenue,  72 
Wash.  617-628,  181  Pac.  22B,  228.  where  it 
is  said: 

"While  property  owners  whose  property  is  li- 
able to  be  assessed  for  a  contemputed  improve- 
meat  may  have  a  natural  right  to  pmceably  bs- 
semble  and  protest  against  making  the  improve- 
ment, they  have  no  absolute  right  to  have  their 
protMt  granted,  or  absolute  right  to  maintain 
action  or  proceeding  in  the  courts  based  on 
the  right  if  their  protest  is  not~granted.  Bights 
of  this  character  must  be  based  upon  some  posi- 
tive law  or  statute  especially  conferring  the 
right,  as  it  does  not  exist  as  part  of  the  inher' 
ent  law  of  the  land.  That  there  is  no  such  law 
or  statute  is  conceded;  hence  it  must  follow, 
we  think,  that  no  vested  right  is  denied  by  the 
failure  to  give  proper^  holders  whose  property 
is  liable  to  be  assessed  to  pay  the  cost  of  a  con- 
templated improvement  an  opportunity  to  pro- 
test against  such  improremmt.  Not  does  a 
property  holder  whose  property  IS  liable  to  be 
assessed  for  a  public  improvement  have  a  legal 
right  to  appear  by  counsel  in  the  trial  of  the  coq- 
demnation  cases  against  tbe  persons  whose 
property  will  be  taken  and  damaged  by  the 
making  of  the  improvement.  The  duty  of  con- 
ducting these  proceedings  is  devolved  by  statute 
upon  the  city,  and,  since  it  has  the  responaibil- 
ity  of  properly  conducting  the  proceedings,  it 
must  ioUovf  that  it,  and  it  alone,  has  the  law- 
ful ri^t  to  appear  in  such  proceedings,  or  to 
be  represented  therein  by  counsel.  Mor  do  we 
perceive  any  valid  reason  which  supports  the 
contention.  The  city  must,  of  course,  initiate 
and  carry  on  a  public  improvement  in  the  man- 
ner prescribed  by  the  laws  governing  the  pro- 
cedure, and  it  is  an  admittedly  essential  ele- 
ment of  a  valid  assessment  that  the  owners  of 
property  on  which  an  assessment  is  proposed 
to  be  levied  have  notice  of  the  assessment  and 
an  opportunity  to  be  heard  aa  to  its  validity  and 
amount  before  it  becomes  a  fixed  charge  upon 
their  lands.  But  these  mark  the  extent  of  their 
absolute  rights." 

The  eminent  domain  branch  and  the  as- 
sessment branch  of  the  proceedings  are  en- 
tirely separate,  so  far  as  acquiring  Juris- 
diction over  tbe  parties  and  the  gnesticms  to 
Da  adjudicated  are  ocmcemed.  Bern,  ft  BaL 


Code,  IS  Tn2,  7792;  In  re  Third,  Fourth, 
and  Fifth  Avenues,  49  Wash.  109,  114,  M 
Pac  1075,  96  Pac  882;  Spokane  v.  Pitts- 
burg Land  &  Imp.  Co.,  73  Wash.  688,  696, 
132  Pac  633;  Com'ra  Com.  W.  Dist  v.  Seat* 
tie  Factory  Sites  Gow,  7ft  Waab.  m,  187,  US 
Pac  1042. 

No  decision  baa  come  to  our  notice  indi- 
cating that  there  is  any  want  of  due  process 
of  law  by  failure  to  award  to  a  property 
owner  whose  property  is  to  be  assessed  tor 
a  public  Improvement  a  hearing  upon  the 
taking  of  any  prdiminary  steps  by  which 
the  cost  of  the  improvemrait  is  determined, 
whether  such  cost  is  incurred  by  eminent 
domain  proceedings  or  otherwise. 

[2]  The  language  of  the  verdict  of  tbe 
jury  awarding  damage  to  the  remaining  land 
of  Davin  et  al.  la  simply:  "For  damage  to 
remaining  land  by  reason  of  severance, 
flSO."  Counsel  for  appellants  Insists  that 
this  finding  of  the  Jury  did  not  result  in  tbe 
exemption  of  this  land  from  assessment  to 
aid  In  paying  the  cost  of  extending  tbe 
street,  and  that  it  therefore  should  have 
been  assessed  so  as  to  have  borne  its  pro- 
portion of  tbe  burden  with  the  lands  of  &^ 
pellants  and  others  which  were  assessed, 
the  'Same  as  if  it  were  not  remaining  land 
from  which  that  taken  was  severed. 

The  rule  for  awarding  damages  to  land 
not  taken  and  the  exemption  of  such  land 
from  assessment,  is  prescribed  by  section 
7782,  Rem.  &  Bal.  Code,  as  follows: 

"When  the  ordinance  providing  for  any  sudi 
improvement  provides  that  compensation  there- 
for shall  be  paid  in  whole  or  in  part  by  special 
assessment  upon  property  benefited,  the  jury  or 
court,  as  the  case  may  be,  shall  find  separately: 
1.  •  *  •  2.  The  damages  which  will  accrue 
to  the  part  remaining  because  of  its  severance 
from  the  part  taken,  over  and  above  any  local 
or  special  oenefits  arising  from  the  proposed  Im* 

firovement.  No  lot,  block,  tract  or  parcel  at 
and  found  by  the  court  or  jury  to  be  so  damag- 
ed shall  be  assessed  for  any  oenefits  aridng  frcni 
such  taking  only," 

The  trial  court  clearly  Instructed  tbe  Ju- 
ry accordingly.  Counsel's  OHitention  seems 
to  be  that  the  verdict  should  have,  upon 
its  face,  evidenced  tbe  fact  that  the  Jury 
offset  the  benefits  a^iinst  damages  in  arriv- 
ing at  this  portion  of  the  award.  We  are 
of  the  opinion,  however,  that  in  view  of  the 
law  and  the  court's  plain  instructions  to  the 
jury,  the  verdict  must  be  read  in  the  light 
thereof,  which  we  think  renders  its  meaning 
quite  plain  that  the  jury's  finding  as  to  this 
land  Is  a  finding  of  net  damage  over  and 
above  special  benefits.  This  statutory  pro- 
vision exempting  land  found  so  damaged 
from  assessment  has  been  given  full  force 
and  effect  by  our  previous  decisions.  Schu- 
chard  v.  Seattle,  Bl  Wash.  41,  97  Pac  1106; 
Seattle  &  P.  S.  Packing  Co.  t.  Seattle,  Bl 
Wash.  49,  97  Pac  1093;  Hai^ood  v.  Seat- 
tle, 60  Wash.  125  Pac  965 ;  Inner  Circle 
Property  Co.  v.  SeatOe.  69  Wash.  BOO,  125 
Pac  970;  SeatUe  T,  McBlwaln,  76  Wash. 
870, 134  Pac.  1080. 
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In  the  last  dted  ease  we  nld: 

"It  is  apparent  that  this  proTision  of  the  law 
ia  for  the  porpose  of  enabling  the  eminent  do- 
main comiBisBionets  and  the  court,  in  making 
assessment  against  benefited  property,  to  deter- 
mine what  proper^  is  exempt  from  such  assess- 
ment  by  reason  of  being  damaged  by  the  tak- 
ing, and  thus  avoid  the  constitutiontu  objection 
against  assessing  property  which  is  damaged, 
fen-  the  very  purpose  of  paying  such  damage." 

Other  GontentlODB  of  counsel  for  appellant 
hare  to  do  with  the  questions  of  benefits  and 
apportlonmeat  thereof.  A  careful  review  of 
the  evidence  to  which  our  attention  has  been 
called  convinces  us  that  we  woold  n<^  be 
varranted  In  disturbing  the  couclusion  reach- 
ed by  the  eminent  domain  commissioners 
and  the  trial  court  The  evidence  is  by  no 
means  In  harmony  as  to  the  amount  of  ben- 
efits or  the  proper  apportioning  thereof.  It 
furnishes  ample  room  for  difference  of  opin- 
ion upon  both  of  these  questions.  We  are 
quite  Clear  that  It  cannot  be  said  that  the 
decision  of  the  eminent  domain  commission- 
ers or  the  superior  court  was  capricious  or 
arbitrary,  or  rested  upcm  a  fundamentally 
wrong  basis.  In  re  Boyer  Aveniw,  79  Wash. 
G&i,  141  P&c  58. 

The  Judgment  la  affirmed. 

CBOW,  C.  J.,  and  OOSB.  MOBBIS,  and 
CHADWICS,  JJ.,  concur. 


LOWERY  et  al.  v.  CITY  OF  SPOKANE. 
(No.  12349.) 

(Supreme  Court  of  Waabington.   Jan.  7*  1915.) 

■fnnxoiPAX.  GOBPOKA.TXONS  (H  816*)  — Side- 

WALE  OBSntUOTIONS— IMJURIBS  TO  FliDBS- 
TKIAR8— NOTXCS— NaXXTU  OT  IHJUBIU— DXS- 

CLOSTTBX. 

Where  a  notice  to  a  city  of  injuries  to  a 
pedestrian  alleged  injury  to  the  back  part  of 
both  less  and  to  her  left  heel  and  tendon 
Achilles,  it  was  sufficient  to  justify  and  prove 
that  the  injury  also  caused  her  to  suffer  from 
"flat  foot"  or  broken  arch." 
[Bd.  Note.— For  otter  eases,  see  Munldpal 

Diriment  1.    Appeal  from  Snpwior 

Court,  Spokane  County. 

Action  by  Melvina  Lowery  and  her  husband 
against  the  City  of  Spokane.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Affirmed. 

H.  M.  St^hena,  Wm.  B.  BJchasdsoo,  Ernest 
E.  Saiseant,  and  Dale  D.  Drain,  all  <tf  Spo- 
kane»  for  appellant  Bocbe  A  Ousting  of 
Spokane,  for  respondents. 

PABEBB,  J.  The  plalndfla  aeek  reoovery 
for  personal  Injuries  which  they  claim  re- 
sulted to  the  plaintiff  Melvina  Lowery  from 
Qie  negiSwaace  at  the  dty  of  8p<Aane  In  per^ 
Ddttliig  a  boiler  to  be  Insecnr^  placed  over 
a  public  sidewalk  along  wMch  she  was  walk- 
lag,  wldcti  boUer,  by  reastm  of  its  Insecure 
position,  fleU  and  injured  her.   Verdict  and 


Jndgment  being  rendered  tn  favor  of  tbB 
plalntlfTs  in  the  sum  of  $1,850,  the  city  has 
appealed  therefrom. 

The  principal  contentions  of  counsel  for  tite 
dty  are,  in  substance,  that  the  trial  coart 
permitted  counsel  for  respondents  to  intro- 
duce evidence  upon  the  trial  tending  to  show 
Injuries  the  nature  and  extent  of  which  were 
not  sufficiently  claimed  or  described  in  thdr 
claim  of  damages  presented  to  the  city  pre- 
liminary to  the  commencement  of  this  action. 
The  city  charter  provides  that  such  claims 
must  state  the  time  when  and  the  place 
where  such  injury  was  received  or  happened, 
the  cause,  the  nature  and  extent  thereof. 
After  desarlblng  the  location  and  the  position 
of  the  boiler  over  the  sidewalk  in  front  of  a 
plumbing  shop,  respondents  state  in  their 
claims  as  follows: 

"Said  Melvina  Loweiy,  being  In  the  eierdse 
of  ordinary  care,  passed  along  In  front  of  said 
shop.  The  said  boiler,  by  reason  of  tbe  de- 
fective and  negligent  manner  in  which  it  was 
held  in  position,  llell  from  Its  position  across  the 
said  sidewalk  and  struck  the  said  Melvina  Low- 
ery on  tbe  back  part  d  both  her  right  and  left 
1^,  and  left  heel  and  tendon  Acoilles,  with 
such  force  and  weight  as  to  knock  her  to  the 
ground  and  permanently  injnre  her.  That  by 
reason  of  the  force  and  weight  of  said  boiler  the 
back  of  btr  legs  and  left  heel  and  tendon  Achil- 
les thereof  have  been  crushed  and  bruised  to  sucb 
an  extent  that  she  has  been  unable  to  walk, 
and  has  been  constantly  confined  to  her  bed,  and 
ever  since  has  been  and  still  is  caused  to  suffer 
great  pain  and  anguish,  and  will  continue  to 
suffer  great  pain  and  angahb  by  reason  there- 
of for  some  time  in  the  future,  and  perhaps  the 
balance  of  her  life,  and  by  reason  of  said  injury 
her  nervous  system  has  been  greatly  shocked  and 
affected,  and  she  is  eansed  to  contlnnouslT  wai- 
ter by  reason  tiiexeo^  a|id  Is  pomanenuy  In- 
jured." 

In  th^r  comiOalnt  respondents  allege  in- 
juries to  the  bones  of  ttie  foot  and  ankle  of 
respondent  M^vina  Lowery,  as  well  as  the  In- 
juria to  "tbe  bade  part  at  ber  legs  and  left 
heel  and  tendon  Achilla  thereof"  mentioned 
In  their  dalm  presented  to  the  city.  In  sup- 
port of  these  aHegatfans  evidoiee  was  Intro- 
duced in  behalf  of  reevKmdents,  orw  objec- 
tions of  counsd  for  tbe  city,  tending  to  show, 
In  addition  to  tbe  injury  to  the  bacl^  of  the 
legs  and  heel,  tbe  existence  of  what  is  known 
as  "flat  foot"  sometimes  called  "broken  arch,*' 
as  the  result  of  respondent  Melvina  Lowery 
being  Btrudc  by  the  falling  boilw  while  she 
was  walking  past  it  Tills  evidence,  it  is 
insisted  by  counsel  for  the  dty  was  not  ad- 
missible, because  it  r^ted  to  injuries  not 
mentloued  or  described  In  reQKmdents'  cUiim 
presfflited  to  tbe  dty  before  commencing  t^elr 
action.  We  think  that  the  injaiies  which 
this  evidence  toided  to  prove  were  so  nearly 
rested  in  location  and  character  to  those 
mentioned  in  the  claim,  tSiat  they  should  be 
regarded  as  a  portifMi  of  the  Injuries  for 
which  respondents  claimed  damages  at  the 
time  of  presenting  thdr  claim  to  the  dty. 
In  Lindquist  v.  Seattle.  67  Wash.  230.  232. 
233,  121  Paa  440.  450,  after  reviewing  our 
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former  decisions  at  some  lengtii  and'  noticing 
the  liberal  construction  theretofore  given  by 
us  to  such  claims  for  damage,  Justice  EHlis, 
speaking  for  the  court,  said: 

"l%ese,  and  many  other  dedsioiis  which  mi^t 
be  cited,  show  that  this  court  has  never  adopted 
that  Draconic  strictness  of  conatmctlon  which 
would  sacrifice  the  juat  and  reasonable  purpose 
of  the  law  to  a  technical  exactness  of  terms, 
making  it  a -pitfall  for  the  ignorant  and  unskill- 
ful, rather  than  a  reasonable  protection  against 
the  fraudulent  and  designiuK.'^ 

"Applying  these  rales  to  the  case  before  us,  It 
is  obvious  that  the  notice  that  the  claimant's 
leg  was  'fractured  and  bruiBed  to  such  an  extent 
that  he  was  compelled  to  undergo  a  surgical 
operation*  should  be  held  sufficient  to  allow 
proof  of  a  bruised  leg  from  the  knee  to  the  foot, 
and  an  ankle  so  sprained  and  ligaments  so  rup- 
tured as  to  necessitate  a  surgical  operation, 
which  was  the  proof  made.  The  injunea  de- 
scribed in  the  notice  and  those  proved  were  so 
nearly  related  in  locatiou  and  character  that 
notice  leading  to  inquiry  and  examination  as  to 
the  one  would  necessarily  afford  full  knowledge 
as  to  the  other," 

We  conclude  that  the  admission  of  this 
evidence.  In  addition  to  evidence  tending  to 
show  injury  to  the  back  of  the  leg  and  heel, 
was  not  erroneous. 

Contention  Is  made  that  the  evidence  was 
not  sufficient  to  support  the  verdict  and  judg- 
ment. It  Is  enough  to  say  that  a  review  of 
the  evidence  convinces  us  that  It  was  ample 
tor  tluit  purpose. 

nie  jnc^mt  la  affirmed. 

CBO^.  C.  J.,  and  GIOSB,  MOBBIS,  and 
OHADWICK,  JJ.,  concur. 


NOBTHERN  BANK  &  TRUST  00.  t.  DAT 
et  aL    (No.  12152.) 

(Supreme  Court  of  Washington.   Jan.  7»  1915.) 

1.  COKPOBATIOHS   ^  152*)— DlTZDENDB— DbC- 
LABATION— PaTUBNT. 

Dividends  can  be  declared  and  paid  only  out 
of  profits  or  surplus  net  earnings ;  the  corpora- 
tion not  being  authorised  to  reduce  its  capital 
stock  by  paying  any  portion  of  it  to  stockhold- 
ers. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  S§  564-567 ;  Dec.  Dig.  1 152.*] 

2.  COBPOBATIONS    (§    153*)— DiVlDEnDS— DEO- 

LARATiOK— Stock  Dividends. 

Where  stockholders  act  honestly  and  in 
good  faith  without  fraud  in  valuing  the  corpo- 
ration's assets  to  pay  subscriptions  to  capital 
stock  or  declaring  mvidends,  no  creditor  can 
successfully  complain. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  K  579,  5S0;  Dec  Dig.  |  163.*] 

3.  CoBFOBA-noNS  (S  66*)— Gapitax.  Stock— In- 

CBBASE— FATinCNT. 

Where  a  corporation's  assets  exceed  its. 
debts  and  capital  stock,  tbe  excess  may  be  ap- 
plied b;  the  Btockholdera  in  payment  of  sub- 
scriptions to  an  increase  of  capital  stock ;  the 
rule  being  that  so  long  as  the  corporation  has 
property  exceeding  its  indebtedness  in  an  amount 
equal  to  its  cspital  stock,  iocludlng  the  in- 
crease, such  increase  is  legal. 

[Ed,  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  U  173->180,  449 ;  Dec.  Dig.  |  66.*] 


4.  COBPOBATIORS  ({  66*)— OAPITAL  StOCK— IN- 

CBSABB— Fatmbni>— Valttahon  or  Assets. 
Evidence  AeM  to  warrant  a  finding  that,  at  . 
the  time  a  corporation  increased  its  capital,  its 
assets  exceeded  its  liabilities,  including  its  cap- 
ital stock,  by  an  amount  equal  to  the  increasfh 
and  that  the  increase  was  therefore  folly  paid 
as  against  the  corporation's  creditora. 

[Ed.  Note^For  other  cases,  see  Corporations, 
Cent  Dig.  ff  173-180,  448;  Dec.  Dig.  |  06.*] 

Department  1.  Appeal  firom  Superior 
Court,  King  County;  Everett  Smith,  Judge. 

Action  by  the  Norttieni  Bank  &  Trust 
Company,  as  trustee  In  bankruptcy  of  the 
Staiulard  Fish  Gmnpony,  against  W.  P.  Day 
and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.  Affirmed. 

Shorett,  McLaren  &  Shorett,  of  Seattle,  for 
appellant.  Balllnger,  Battle,  Hulbert  & 
Shorts  and  Granger  &  Clarke,  all  of  Seattle, 
Dund  ft  Lund,  of  Tacoma,  and  B.  G.  Denny, 
of  Seattle,  for  resiwndents. 

MORRIS,  J.  The  appellant,  as  trustee  in 
bankruptcy,  seeks  In  this  action  to  recover 
from  the  respondents,  as  stockholders  of  an 
insolvent  corporation,  an  amount  claimed  to 
be  due  the  corporation  upon  subscriptions 
to  Its  capital  stock.  The  pertinent  facts  are 
about  these:  In  March,  1910,  the  stockhold- 
ers of  the  Standard  Fish  Company  adopted 
a  resolution  increasing  its  capital  stock  ]^om 
$25,000  to  $60,000 ;  the  par  value  of  both  the 
old  and  new  Issues  of  stock  being  $10  per 
share.  At  a  subsequent  meeting  of  the 
trustees  it  was  provided  that  1600  shares 
of  the  increased  stock  should  be  divided  be- 
tween the  stockholders  according  to  their 
holdings  January  1,  1910,  and  that  such  in- 
crease of  stock  should  be  issued  in  lien  of 
dividends.  Under  this  arrangement  certifi- 
cates of  capital  stock  were  Issued  to  tbe  re- 
spondents dividing  the  1500  shares  between 
them  In  various  amounts  ranging  from  21 
to  463  shares.  It  Is  this  15,000,  representing 
the  par  value  of  this  stock,  that  appellant 
seeks  to  recover,  contending  that  respond- 
ents have  not  paid  for  the  stock  in  money 
or  property  of  any  value. 

II]  We  hare  held,  following  the  uniform 
rule,  that  dividends  can  be  declared  and  paid 
only  out  of  profits  or  surplus  net  earnings, 
and  that  a  corporation  could  not  reduce  Its 
capital  stock  by  paying  any  portion  of  It  to 
Its  stockholders.  Jortnison  v.  Apex  Gold 
Mines  Co.,  74  Wash.  243,  133  Pac.  465,  46 
U  R.  A.  (N.  8.)  637. 

[2]  This  rule  is  to  be  read  In  the  light  of 
tbe  facts  there  presented.  If  the  circumstanc- 
es here  were  of  the  same  nature  as  those  re- 
viewed in  the  cited  case  and  others  upon 
which  It  Is  based,  the  same  rule  would  nec^ 
sarlly  be  announced.  But  we  have  another 
rule  that,  where  stockholders  act  honestly 
and  In  good  faith  in  placing  a  value  upon  the 
assets  of  the  corporation  for  the  purpose  of 
paying  subscriptions  to  capital  stock  or  in 
declaring  dividends,  no  creditor  can  success- 
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fully  complain  of  such  act,  unless  he  can 
show  fraud  of  some  character.  The  court 
will  lotdc  to  tbe  tNma  fldea  of  sudi  a  trans- 
aetiou,  and»  If  It  is  clMr  that  it  was  carried 
oat  in  good  fiUth  in  all  its  partlcnlars  and 
iii  the  exerdse  of  a  Judsment  fairly  and 
himestly  directed,  it  vtOi  be  sustained.  Oolt 
T.  Gold  Amalsamadng  Co.,  119  U.  S.  343,  7 
Snp.  Ct  231,  80  L.  Ed.  420;  Taylor  t.  Com- 
minss,  127  Fed.  108.  62  G.  u  A.  108;  Tay- 
lor T.  WalKer  (a  a)  117  Fed.  737. 

[I]  A  like  prDnouncement  has  hem  made 
hr  us  In  Lants  t.  Moeller,  76  Wash.  420,  136 
Pac.  687,  60  L  B.  A.  (N.  S.)  68,  in  holding 
that,  if  tJx^  assets  of  a  corporation  exceed  its 
d^rts  and  the  amount  of  the  capital  stodE, 
the  excess  can  be  applied  by  the  stockholders 
in  payment  of  subscriptions  to  an  increase 
of  capital  stock.  It  is  not  an  Infrequent 
thing  for  a  corporation  to  make  a  stock  dii4- 
dend  by  Increasing  Its  capital  stock  and  is- 
suing the  same  to  its  stockholders,  and  so 
long  as  the  corporation  is  possessed  of  pro[>- 
erty  exceeding  its  liabilities  in  an  amount 
equal  to  its  capital  stock,  including  'such  in- 
crease, it  will  be  permitted  to  do  so.  Lantz 
T.  Moeller,  supra ;  2  Clarke  &  Marshall,  Prl* 
rate  Corjwrations,  p.  1603;  1  Cook  on  Oor- 
poratiODS,  S  287. 

[4]  The  purpose  of  the  stockholders  in  In- 
creaalng  the  capital  stock  was  plainly  to  en> 
able  the  company  to  provide  cold  storage 
facilities.  ,  The  books  of  the  company,  as 
represented  to  the  stockholders  by  the  treas- 
orer,  showed  the  company  to  be  In  good  finan- 
cial condition,  with  undivided  profits  ex- 
ceeding the  par  value  of  the  1,500  shares  of 
stock.  We  can  find  nothing  to  indicate  that 
tbe  respondents  were  not  honest  in  such  a  be- 
lief at  tbe  time,  or  that  it  appeared  other 
than  in  good  faith  to  them  and  as  proper  in 
a  bnainess  sense  to  divide  this  profit  among 
themselves  before  taking  in  additional  stocfc- 
holdera  Illustrating  the  good  faith  of  the 
transaction  is  testimony  to  thd  effect  that, 
subsequent  to  the  issuance  of  the  new  stock, 
the  company  refused  to  sell  stock  to  certain 
offering  parties,  giving  as  their  reasons 
tberefor  that  the  company  was  a  small  one, 
and  only  those  who  were  familiar  with  the 
flsh  business  and  could  be  of  some  assistance 
to  the  company  were  wanted  in  the  compauy. 
Another  fact  that  looms  large  in  showing 
good  faith  is  that  the  captain  of  the  fishing 
boat,  referred  to  as  tbe  Woodbury,  invested 
$1,000  in  this  stock.  This  fact  is  significant 
In  view  of  the  attack  made  upon  the  value 
of  the  Woodbury  and  the  act  of  the  company 
in  increasing  its  value  from  $15,000  to  $20,- 
000.  This  man  knew  tbe  boat  and  its  con- 
dition. It  does  not  look  reasonable  that  he 
would  have  paid  $1,000  for  stock  based  upon 
its  excessive  valuation.  The  Woodbqry  was 
purchased  for  $22,500  when  the  company 
was  first  organized.  It  was  a  small  conc-em, 
and  tbe  otganlaers  figured  that  a  capitaliza- 


tion of  $25,000  would  be  Boffleient,  aiid  tiuit, 
in  addition  to  tbe  Woodbuir,  $10,000  would 
be  required.  l!he  value  of  the  Woodbury  was 
accordingly  fixed  at  $16,000,  irrespective 
of  the  amount  emended  in  its  purchase. 
When  it  was  desired  to  Increase  the  capital 
stock,  they  increased  the  value  of  the  Wood- 
bury to  $20,000,  and  held  it  at  this  valuation 
in  determining  the  net  surplus  to  be  divided 
among  the  stockholders  In  payment  of  the 
issuance  of  the  increased  capital  stock. 
Th^  was  no  need  in  MarCh,  1910,  for  this 
corporation  to  act  other  than  In  good  faith. 
It  was  apparently  in  a  good  financial  condi- 
tion, doing  a  good,  though  small,  business. 
At  that  time  there  were  no  creditors  seeldng 
in  any  way  to  molest  tlte  company.  It  was 
not  until  September,  1911,  that  it  was  ad- 
judicated an  insolvent  This  unfortunate 
ending  in  no  wise  reflects  upon  the  good 
faith  of  tbe  transaction  in  March,  1910. 
The  stodcboldera  were  ttwn .  dealing  with 
themsAlTes  as  they  considered  to  be  for  the 
best  Interests  of  the  company.  No  question 
of  creditors  loomed  upon  Uielr  taorison. 
There  was  no  necessity  for  bad  faltii,  for 
there  was  notliing  to  conceal  and  no  one  to 
deceive.  The  record  admits  of  no  other 
conclusion  than  tSat  respondents  acted  fair- 
ly and  - honestly  In  making  this  stock  divi- 
dend, and  that  they  were  honest  In  the  be- 
lief that  it  was  justified  lay  reasm  of  the 
company's  possession  of  property  equal  in 
value  to  the  capital  stock  so  increased  and 
above  ail  liabilitiefl. 
The  Jud^ent  Is  affirmed. 

GROW,  G.  J.,  and  CHADWIGS,  GOSB,  and 
PARKE12,  JJ.,  concur. 


TOLBBRT  V.   MODERN   WOODMEN .  OF 

AMERICA,    (No.  12094.) 
(Supreme  Court  of  Washington.  Jan.  7,  1916.) 

GoftPOBATIONS  (S  665*)— FOBIZON  GOSPOSA- 

Tion— JuBisoicnoN. 

Plaintiff,  a  member  of  a  beneficiary  society 
organized  in  Illinois  and  having  its  head  office 
in  that  state,  upon  notice  to  appear  there  and 
show  cause  why  his  certificate  should  not  be 
canceled  on  the  ground  that  he  was  45  years  of 
age  when  his  applicatifm  was  approved,  before 
the  day  fixed  for  the  hearing  sued  to  enjoin  the 
defendant  society  from  canceling  his  certificate. 
Held,  that  a  superior  court  was  without  ju- 
risdiction, since  the  matter  concerned  the  in- 
ternai  affairs  of  a  fureign  corporation,  and  tbe 
acts  of  its  offlcers  at  its  home  office,  and  that 
Laws  1911,  p.  288,  relating  to  tbe  appointment 
of  a  resident  agent  for  service  of  process  upon 
foreign  beneficiary  societies,  did  not  enable  tbe 
court  to  exerdse  extraterritorial  jurisdiction  to 
the  extent  of  controlling  the  sodety's  internal 
affairs. 

[Kd.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  iS  2571.  2573,  2595-2600;  Dec.  Dig. 
8  G(i5.»] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  B.  B.  Albertsoa, 
Judge. 
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Action  for  Injunction  by  Walter  M.  Tolbert 
against  the  Modem  Woodmen  of  America. 
Ju^ment  for  defendant,  and  plalntlfl  ap- 
peals. Affirmed. 

Ellaa  A.  Wrlgbt,  of  Seattle,  for  appellant 
Benj.  D.  Smith,  of  Uankato,  Minn.,  and 
Balph  Simon,  of  Seattle,  for  respondeut 

PABKER,  J.  The  plaintiff,  Walter  M.  Tol- 
bert, commenced  this  action  In  the  superior 
court  for  King  county,  seeking  an  injunction 
to  prevent  the  defendant,  Modern  Woodmen 
of  America,  from  canceling  his  benefit  certif- 
icate which  evidences  his  membership  and 
insurance  In  the  defendant  society.  The 
plalntlfl  has  appealed  from  the  Judgment  of 
the  superior  court  deoTlng  the  relief  prayed 
for. 

Bespondent  is  an  incorporated  fraternal 
benefldajy  society  organized  and  existing  un- 
der the  laws  of  the  state  of  Illinois,  with  its 
principal  place  of  business  at  the  city  of 
Rock  Island,  in  that  state.  It  has  local 
branches,  called  "camps,"  in  the  several 
states  of  the  Union,  one  of  which  is  at  Se- 
attle, In  this  state.  In  May,  1910,  appellant 
made  application  for,  and  was  admitted  to, 
membership  In  the  Seattle  camp,  when  a 
benefit  certificate  was  issued  to  him  by  the 
proper  officers  of  the  society  at  Bock  Island, 
evidencing  his  membership  in  the  society  and 
the  right  of  his  beneficiary  named  in  the 
certificate  to  participate  in  the  benefit  fund 
of  the  society  to  the  amonnt  of  $1,000  in  case 
of  his  death  while  a  member  in  good  stand- 
ing. On  March  21,  1913,  the  bead  clerk  of 
the  society  at  Bock  Island,  evidently  acting 
at  the  Instance  of  the  executive  council  of 
the  society,  gave  notice  In  writing  to  appel- 
lant as  follows: 

"Modem  Woodmen  of  America. 
*'A  Fraternal  Benefidary  Society.  . 
"Bock  Island,  lU.,  Mar.  21,  1913. 
"Mr.  Walter  M.  Tolbert,  Box  16,  R.  D.  No.  2, 
Seattle,  Washington— Esteemed  Neighbor:  Com- 
plaint has  been  filed  at  this  office  to  the  effect 
that  at  the  time  of  the  head  physician's  approv- 
al of  your  application  for  beneficial  membership 
in  this  society,  you  were  past  46  years  of  age. 
xon  are  therefore  notified  that  the  executive 
eoancll  of  this  society  wUl  be  In  session  in  Its 
council  chamber  in  the  head  office  building  of  the 
society,  at  Bock  Island,  111.,  on  the  17th  day  of 
April,  1013,  at  10  o'clock  a.  m.,  or  as  early 
thereafter  as  possible,  at  which  time  and  place 
you  may  appear,  in  person  or  otherwise,  to  show 
cause  why  your  benefit  certi6cate  should  not  be 
declared  to  be  absolutely  oull  and  void,  and 
to  have  been  so  at  all  times,  on  account  of 
your  having  been  past  45  years  old  at  the  time 
oE  the  head  physician's  approval  of  your  ap- 
plication for  beneficial  membership  in  this  so- 
ciety. 

"Pcaternally  yours,  O.  W.  Hawes, 
"Head  Clerk.  M.  W.  of  A." 

This  notice  was  received  by  appellant  at 
Seattle  in  due  course  of  mall  a  few  days 
later.  Evidently  deeming  this  a  threat  by 
respondent  to  cancel  his  benefit  certificate, 
appellant  on  March  31,  1913,  seveml  days 
before  the  time  appointed  for  the  bearing 


beft>re  the  council,  as  stated  In  the  notice, 
commenced  this  action  in  the  superior  court, 
for  King  county,  seeking  to  enjoin  the  can- 
cellation of  his  benefit  certificate.  It  is  to  be 
noticed  that  the  injunctive  relief  sought  is 
against  alleged  threatened  action  of  officers 
of  the  society  at  its  headctnartera,  In  tbe 
slate  of  IUiu<^,  under  whose  laws  It  exleta 
as  a  cotxwration. 

We  are  constrained  to  hold  that  the  de- 
nial of  relief  and  Judgment  of  dismissal 
rendered  in  the  enperior  court  nmst  be  af- 
firmed if  for  no  otber  reascm  than  'ttiot  at 
want  of  Jurisdiction  in  the  courta  of  this 
state  to  interfere  with  the  internal  aflolis  of 
a  foreign  corporation;  since  tbe  alleged 
threatened  act  sought  to  be  resttalned  would 
be  but  the  exercise  of  dalmed  anthori^  of 
tbe  officers  of  the  sodety  at  its  home  ofOce 
beyond  the  territorial  Jorisdlction  of  the 
conrts  of  this  state.'  In  Nortb  State  Copper 
&  Qold  Uioing  Co.  t.  Field,  94  Md.  151,  20 
Atl.  1039,  there  was  involved  tbe  threatened 
forfeitiyw  of  the  rights  of  a  stockholder  in 
a  corporation  existiug  under,  the  laws  of  the 
state  of  North  Carolina,  benoe  foreign  to  the 
territorial  jnrlsdlcOon  of  tbe  coorts  of  Mary- 
land. Disposing  of  the  contention  there 
made,  that  tbe  stockholder  was  entitled  to 
mandamns  against  the  corporate  authorities 
to  reinstate  him  in  his  rights  as  a  stockhold- 
er, and  refusing  to  assume  Jurisdiction,  tike 
court  observed: 

"It  may  not  be  In  all  cases  easy  to  draw  a 
clear  line  of  distinction  between  the  acta  of  a 
corporation  relating  to  its  internal  manaf;cment, 
and  those  which  do  not.  But  we  apprehend  the 
distinction  to  be  this:  TbEt  where  tne  act  com- 
plained of  affects  the  complainant  solely  in  his 
capacity  as  a  member  of  the  corporation,  wheth- 
er it  be  as  stockholder,  director,  president,  or 
other  officer,  and  is  the  act  of  the  corporation, 
whether  acting  in  8tockh<dd«r8'  meeting,  or 
through  its  agents,  the  board  of  directors,  that 
then  such  action  is  the  management  of  the  in- 
ternal affairs  of  the  corporation,  and,  in  case 
of  a  foreign  corporation,  our  courts  will  not 
take  jurisdiction.  Where,  however,  die  act  of 
tbe  foreign  corporation  complained  of  affects  the 
complainant's  individual  rights  only,  then  onr 
courts  will  take  jurisdiction,  whenever  the  cause 
of  action  arises  here. 

"The  controveny  in  the  case  before  tis  arises 
entirely  out  of  the  Internal  management  of  the 
affairs  of  the  company.  It  is  the  complaint  of  a 
stockholder  that  ne  has  been  deprived  of  his 
rights,  as  a  stockholder,  by  the  ill^al  action  of 
the  board  of  directors.  His  complaint  is  that  he 
is  still  a  stockholder,  and  a  member  of  the  cor- 
poration, and  entitled  to  his  vote  at  the  stock- 
holders' meeting,  etc.,  but  that  these  rights  have 
been  withheld  from  him  by  the  action  of  the 
directors,  and  he  seeks  to  be  reinstated  as  a 
member  of  a  foreign  corporation  by  the  action 
of  a  Maryland  coart.  He  seeks  this  through 
tbe  extraordinary  remedy  of  a  mandamus,  to 
compel  the  board  of  directors  to  place  on  their 
books  his  name  as  a  stockholder,  and  thus  to  re- 
store him  to  all  the  rights  of  a  member  of  the 
corporation,  which  the  directors  say  he  had  for> 
felted.'' 

In  Boyal  Fraternal  Union  v.  Lunday,  51 
Tex.  Civ.  App.  637,  113  S.  W.  185,  there  was 
involved  a  threatened  deprivaUon  of  tbe 
rights  of  a  member  of  tbe  Union,  a  fraternal 
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InmnUKe  assodation,  by  Its  officers  at  Its 
home,  office;  It  being  a  foreign  corporation 
beyond  the  terrltorlalt  Jarijadictton  of  t)<r> 
courts  d  Texaa.  iCbe  court  disposed  of  the 
daimed  right  of  tiie  insured  to  an  injunc- 
tloo  against  tiie  bmne  officoa  of  the  union 
to  prevent  cancellation  of  his  policy  as  fol- 
lows: 

"Patting  that  constructloii  upon  his  petition 
most  favorable  to  the  appellee,  his  allexations 
■mount  to  this:  That  the  appellant  is  a  foreign 
corporation,  wltb  its  domicile  in  the  state  of 
Missouri,  and  is  eogaged  in  the  business  of  is- 
suing policies  of  Insurance  against  sickness,  ac< 
cident,  and  death;  that  it  is  doing  business  in 
this  state  under  and  by  virtue  of  a  permit  from 
tbe  proper  officer ;  that  the  appellee  is  the  bold- 
er of  one  of  tbe  appellant's  pobcies  of  insurance, 
without  naming  the  benefits  agreed  to  be  paid; 
that  be  has  promptly  paid  in  full,  as  they  ac- 
crued, all  of  tbe  dues  and  assessments  required 
of  him  by  tbe  terms  of  his  policy,  and  is  there- 
fore entitled  to  be  regarded  as  a  policy  holder  in 
good  standing;  that,  notwithstanding  those 
facts,  the  appellant  is  wrongfully  threatening 
to  cancel  and  declare  forfeited  the  policy  is- 
sued to  the  appellee ;  that  unless  the  appel- 
lant is  restrained  from  so  doing  it  will  cancel 
and  declare  forfeited  the  aforesaid  policy  of  in- 
surance ;  that  the  appellee  is  now  over  60  years 
of  age,  and,  if  bis  policy  of  insurance  is  for- 
feited, he  will  be  without  protection,  inasmuch 
as  he  will  be  unable,  by  reason  of  hie  age,  to 
obtain  any  further  insurance.  It  thus  appears 
frum  the  allegations  of  the  appellee  that  be  !a 
sskiflg  a  court  of  equity  in  this  state  to  enjoin 
the  officers  and  agents  of  a  foreign  corporation, 
domiciled  in  another  state,  from  doing  certain 
acts  in  and  about  their  business  affairs  in  tliat 
state.  The  court  below  having  granted  tbe  re- 
lief prayed  for,  let  us  suppose  tiiat  this  court 
should  affirm  that  judgment  The  question 
would  then  arise:  How  ia  such  a  decree  to  be 
enforced  in  the  event  the  officers  and  agents  of 
the  appellant  company  should  persist  in  doing 
the  acts  prohibited?  Such  a  judgment  could 
osly  operate  in  personam,  and  obedience  to  the 
court's  mandate  can  be  compelled  only  by  an 
attaciuuent  of  the  body  of  the  contumacious  in- 
diridnals  and  the  infliction  of  some  punishment 
In  the  case  before  us  all  of  the  parties  against 
whom  the  order  of  the  court  is  directed  are  per- 
manently domiciled  beyond  the  territorial  juris- 
diction of  tbe  court,  and  cannot  be  reached  by. 
any  process  issued  therefrom.  It  is  therefore 
evident  that  such  a  decree  would  be  utterly  fu- 
tile. Moreover,  the  appellant  being  a  foreign 
corporation,  domiciled  in  another  state,  it  is  not 
within  the  judicial  province  of  a  court  of  this 
state  to  undertake  to  supervise  and  direct  its 
internal  affairs  and  management.  Clark  v.  Mu- 
tual Beserve  Fand  Asa'o,  14  App.  D.  C.  154, 
43  L.  R.  A.  392:  Ebert  v.  Mutual  Reserve 
Fund  Life  Ass'n,  81  Minn.  116,  83  N.  W.  508, 
834,  84  N.  W.  457;  8  Cooley's  Briefs  on  Ins. 
p.  2841.  It  is  true  that  there  are  instances  In 
which  a  court  of  equity  situated  in  one  state 
*iU  enjoin  the  performance  of  acts  beyond  its 
territorial  jurisdiction  ;  but  this  seems  to  be  lim- 
ited to  cases  where  the  parties  against  whom  the 
injunction  is  sought  reside  within  tbe  jurisdic- 
tion of  the  court  Bellows,  etc.,  v.  Rutland,  28 
Vt  470 ;  Mai^rum  v.  Moon,  63  N.  J.  Eq.  586, 
53  AtL  179:  Cole  v.  Cunningham.  133  U.  S. 
107, 10  Sup.  Ct.  2G9,  SS  L.  Ed.  6S8;  1  High  on* 
InJ.  H  106.  106." 

In  Taylor  t.  Mutual  Relief  Lifb  Insurance 
(X  97  Va.  60,  66,  33  S.  E.  385,  388,  45  L.  R. 
K.  621«  626,  where  the  insured  sought  to 
have  bis  dsimed  ris^ts  protected  by  Injuno* 
tlon  against  officers  of  the  company  at  Its 
home  office  wblt^h  waa  foreign  to  ttu  terrl- 
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torial  JurlsdictioD  of  the  courts  <if  Virginia, 
the  court  obserred: 

"Process  was  served  upon  the  agent  of  the  as- 
sociation as  provided  by  statute.  The  associa- 
tion appeared  by  counsel,  and  demurred  to  the 
bill.  Its  demurrer  was  snstained,  and  the  bill 
dismissed.  >From  that  decree  this  appeal  waa 
allowed. 

"Several  grounds  of  demurrer,  are  relied  on, 
but  the  principal  objection  urged  to  the  bill  is 
that  the  case  made  and  the  relief  sought  would 
require  the  court  to  interfere  with  the  internal 
management  of  a  foreign  corporation,  a  subject- 
matter  over  which  the  court  has  no  jurisdiction. 
If  this  objection  is  well  founded,  it  is  decisive  of 
the  case,  and  will  render  it  unnecessary  for  us 
to  consider  the  other  grounds  of  demurrer.  It 
seems  to  be  well  settled  that  courts  will  not  in- 
terfere with  the  management  of  the  internal 
affairs  of  a  foreign  corporation.  Such  questions 
are  to  be  settled  by  the  tribunals  of  the  state 
which  created  tbe  corporation.  The  reasons  for 
such  a  rule  are  apparent  Courts  other  than 
those  of  the  state  creating  it,  and  in  which  it 
has  its  habitat,  hare  no  visitorial  powers  over 
such  corporation,  have  no  authority  to  remove 
its  officers,  or  to  punish  them  for  misconduct 
committed  in  the  state  which  created  it  nor  to 
enforce  a  forfeiture  of  its  charter.  Nether  have 
they  the  power  to  compel  obedience  to  tbeir 
orders  nor  to  enforce  their  decreea  Smith  v. 
Mutual  L.  Ins.  Co.,  14  AUen  [Mass.]  336: 
North  State  Copper  &  Gold  Min.  Co.  v.  Field, 
64  Md.  151  [20  AU.  1089] ;  Condon  v.  Mutual 
Reserve  Fund  Life  Ass'n,  89  Md.  99  [42  Atl. 
944],  44  li.  R.  A.  149  [73  Am.  St  Rep.  ie9J; 
6  Thomp.  Corp.  S  8011. 

"There  is  nothing  in  the  act  of  assembly  ap- 
proved May  18,  1887,  entitled  'An  act  in  rela- 
tion to  insurance  companies  and  associations 
upon  the  assessment  plan'  (Acts  Ex.  Sess.  1887, 
p.  848.  c.  271),  wlilcb  clianges  tbe  general  rule 
upon  the  subject,  and  gives  to  the  courts  of  this 
atate  the  right  to  control  or  interfere  witb  the 
management  of  the  internal  afffiirs  of  a  foreign 
corporation  doing  business  here.  Section  3  of 
that  act  provides,  among  other  things,  that  no 
insurance  company  or  association  organized  up- 
on the  assessment  plan  shall  transact  business 
in  this  state  by  an  agent,  unless  it  shall  first 
authorize  some  person  who  is  a  resident  of  this 
state  'to  act  as  its  sttorney,  and  to  acknowledge 
service  of  process,  or  upon  whom  process  may  be 
served  for  and  on  behalf  thereof,  which  service 
shall  be  taken  and  held  to  be  as  valid  as  If 
served  upon  such  corporation  or  association  ac- 
cording to  tbe  laws  of  this  or  any  other  state.' 

"The  object  of  that  provision  of  the  act  was  to 
secure  the  residents  of  this  state  the  benefit  and 
protection  of  its  own  laws,  and  to  confer  upon 
its  own  courts  jurisdiction  to  determine  and  en- 
force their  rights  where  the  subject-matter  of 
the  litigation  was  within  their  jurisdiction,  or 
the  remedy  sought  was  within  their  reach.  It 
provides  bow  tbe  corporation  can  be  brought  in- 
to coort,  but  it  does  not  confer  upon  the  courts, 
nor  does  it  require  such  coriwrations  to  concede, 
any  right  to  exercise  authority  over  the  organi- 
zation, the  corporate  functions,  nor  the  rela- 
tions between  the  corporation  and  its  members, 
nor  to  determine  the  rights  and  duties  of  the 
corporation  or  its  members  arising  under  the  law 
of  tbe  state  of  its  creation,  and  depending  up- 
on its  local  lawSj  nor  deprive  it  of  tbe  right  to 
plead  a  want  of  jariadictlon  on  the  ground  that 
the  subject-matter  of  the  suit,  or  tbe  remedy 
sought,  IS  beyond  tbe  reach  of  the  court,  or  not 
within  the  sovereign  power  of  the  state  from 
which  the  court  derives  Its  anthorlty." 

This  Is  of  Talue  In  showing  that  the  fact 
that  the  statutes  of  a  state  make  provisions 
for  admitting  of  foreign  life  insurance  aa* 
sedations  to  do  business  therein,  and  for  ap- 
pointment of  an  agent  upon  whom  service  of 
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process  ma7  be  made,  do  not  enable  the 
courts  of  the  state  to  exercise  extraterritorial 
jurisdiction  to  the  extent  of  controlling  the 
Internal  affairs  of  such  association.  Dealing 
with  this  phase  of  the  question  In  the  light 
of  such  a  statute,  the  following  observations 
of  the  court  In  Condon  v.  Mutual  Relief  Fund 
Ass'n,  80  Md;  99,  118,  42  Aa  944,  948,  44  L. 
R.  A.  149.  154,  73  Am.  St  Bep.  169,  179,  are 
of  Interest  here : 

"The  reasons  for  thus  interpreting  these  pro- 
vtsions  of  the  Code  are  conspicuously  clear. 
There  are  obvious  difficulties  that  would  be  en- 
countered if  the  courts  of  one  state  undertook  to 
adjust  the  internal  affairs  of  a  foreign  corpora- 
tion formed  under  the  laws  of  a  different  state, 
and  having  its  habitat  within  the  borders  of  an- 
other sovereignty.  The  absence  of  a  visitorial 
power  over  such  a  corporation,  and  the  absolute 
InabilitT  to  enforce  a  forfeiture  of  its  charter 
for  a  violation  of  the  law,  or  to  remove  its  offi- 
cers for  misconduct,  or  to  punish  them  for  mal- 
versations committed  In  the  place  of  its  domi- 
cile, are  open  and  apparent  obstacles  la  the 
court's  pathway^,  should  it  assume  to  exert  an 
extraterritorial  jurisdiction.  Besides  aU  this,  its 
lack  of  the  means  to  do  full  justice,  and  its 
want  of  the  machinery  to  enforce  against  the 
corporation,  In  the  place  of  its  existence,  any 
decree  it  might  render  in  such  a  proceeding,  in- 
dicate, if  they  do  not  demonstrate,  that  the  liCg- 
fslature  never  designed  to  confer  a  power  the 
exercise  of  which  would  or  might  be  utterly 
fruitless  and  vain." 

Our  statute  relating  to  the  appolotnient  of 
a  readent  agent  for,  and  service  of  process 
upon,  foreign  fraternal  beneficiary  societies 
plainly  must  be  viewed  In  this  same  light. 
Laws  of  1911,  p.  288;  Clark  v.  Mutual  Re- 
lief Fund  Life  Ass'n,  14  App.  D.  O.  154,  43 
L.  R.  A.  390;  Jackson  v.  Hopper,  76  N.  J. 
Eq.  592,  75  Atl.  568,  27  L.  R.  A.  (N.  S.)  658; 
Kinney  v.  Mexican  Plantation  Co.,  233  Pa. 
232.  82'  Atl.  03.  These  authorities  we  think 
are  conclusive  of  the  correctness  of  the  dis- 
position of  the  cause  by  the  superior  court. 
Our  attention  Is  called  to  State  ex  rel.  Cico- 
ria  V.  Corgiat,  50  Wash.  95,  96  Pac.  689. 
That  case,  however,  Involved  the  rights  of  a 
member  In  a  fraternal  benefit  association  or- 
ganized under  the  laws  of  this  state.  The 
question  of  extraterritorial  Jurisdiction  of 
the  court  did  not  stand  In  the  way  of  the 
granting  of  such  relief  as  was  there  held  to 
be  proper. 

We  conclude  that  the  relief  asked  for  by 
appellant  Is  beyond  the  power  of  the  courts 
of  this  state  to  grant.  We  refrain  from  dis- 
cussing other  questions  Involvedt  touching 
the  merits  of  the  controversy. 

The  judgmait  Is  affirmed. 

CROW,  C.  J.,  and  MORRIS,  J.,  concur. 

CHADWICK  and  GOSB,  JJ.  We  concur 
In  the  result.  This  action  was  brought  pre- 
maturely In  any  event.  The  demand  made 
upon  the  defendant  was  a  reasonable  one 
and  sustained  by  the  authorities.  He  was 
not  called  upon  to  subject  his  cause  to  the 
jurisdiction  of  the  court  of  a  foreign  state. 


He  was  asked  to  show  cause  to  tbe  company, 
"In  person  or  otherwise,"  why  his  benefit  cer- 
tificate should  not  ke  declared  void  under 
the  rules  and  by-laws  of  the  society.  In- 
stead of  meeting  this  very  proper  demand 
at  the  bar  of  the  society,  he  has  rushed  Into 
court  demanding  that  It  be  determined  as  a 
matter  of  law  that  the  company  Is  about  to 
do  him  an  Injury,  when  under  his  contract 
the  society  haa  a  preliminary  right  to  In- 
quire into  the  facts  and  pass  Its  judgment 
thereon.  It  will  be  time  enough  for  plalntUf 
to  seek  relief  at  the  hands  of  tbe  courts  when 
tbe  society  has  Injured  or  threatened  to  In- 
jure bim. 


DISHMAM  V.  STROM.   (No.  121S1.) 
(Supreme  Court  of  Washington.   Jan.  6,  1915.) 

Appeal  and  Ebkob  (8  1002*)  —  Judgment — 

confuctinq  evidencb. 

Where  the  evidence  is  wholly  oral  and 
largely  opinion  evidence,  and  so  eonflictiiig  as  to 
auUiorize  different  concluaiona,  the  judgment 
will  be  affirmed  on  appeal. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3935-3937;  Dec.  Dig.  f 
1002.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  Oounly;  B.  H.  Sullivan, 
Judge. 

Action  bj  A.  T.  Dl^man  against  R.  E. 
Strom.  From  judgment  for  plalnUfT,  defend- 
ant apfiealB.  Affirmed. 

Severln  Iverson,  of  Spokane,  for  appellant 
Lawrence  JacA,  of  Spokane,  for  respondent 

PARKER,  J.  Tbe  plaintiff  commenced 
this  action  In  tbe  Bopeilor  court  for  Spokane 
county,  seeking  recovery  of  rent  for  a  por- 
tion of  a  tract  of  land  which  be  bad  pur- 
chased from  tbe  defendant  and  which  the 
defendant  continued  to  bold  possession  of 
and  occupy  after  the  purchase  and  after  the 
plaintiff  was  entitled  to  possession  thereol 
Tbe  case  was  tried  before  the  court  without 
a  jury,  resulting  In  findings  and  judgment 
In  favor  of  the  plaintiff,  from  which  the  de- 
fendant had  appealed. 

There  Is  no  question  here  presented, 
worthy  of  serious  consideration,  oth^  than 
the  reasonable  rentel  value  of  tbe  portion 
of  the  land  held  possession  of  by  appellant 
after  the  purchase  thereof  by  respondent 
This  question  must  be  determined  wholly 
from  oral  evidence,  the  larger  part  of  which 
la  opinion  evidence.  It  la  In  serious  conflict, 
leaving  ample  room  for  difference  in  conclu- 
sions to  be  drawn  therefrom.  The  statement 
of  facts  comprising  only  18  pages  of  type- 
writing, we  have  read  all  of  the  evidence 
therein,  rather  than  depending  on  the  ab- 
stract thereof  prepared  by  counsel,  and  con- 
clnde  that  we  would  not  be  warranted  In  dis- 
turbing the  learned  trial  court's  conclusion 
upon  the  question  of  reasonable  rental  value 
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of  the  portion  of  the  land  which  q^Kllant 
retained  possession  of. 
The  Judgment  is  affirmed. 

CROW,  a  J.,  and  GHADWIGK,  OOSB. 
and  UOBBIS,  JJ.,  concar. 


STATE  T.  NOBTHEBN  PAO.  BT.  GO. 
(No.  11693.) 
(Snpreme  Coart  of  Washington.   Jan,  6,  1915.) 

ISTOSICATINO  IiTQUOKa  (g  138*)— LoCAL  Op- 
TIOS  —  TBASBPOBTATION  to  WH0LE3ALEB  — 

Statutes— Co  NBTRUCTioN . 

Sess.  Laws  1909,  p.  165,  §  18,  makes  it  un- 
lawful for  any  person  to  accept  or  receive  for 
gbipment  to  a  coosigoee  within  a  dry  unit  any 
intoxicating  liquor  on  payment  of  a  specified 
penalty,  provided  that  the  act  should  not  apply 
to  shipments  or  deliveries  at  residences  by  manu- 
facturers or  wholesalers  in  their  own  convey- 
ances, or  by  any  common  carrier  or  otherwise, 
unbroken  packages  of  liqnor,  nor  should  the  act 
prohibit  the  manufacture  of  intoxicating  liquors 
from  raw  materials  in  a  no-license  unit,  nor  the 
delivery  of  the  same.  Held,  that  such  act  was 
only  intended  to  prohibit  the  retail  sale  of  lig- 
Qor  in  dry  units,  and  did  not  prevent  a  whole- 
saler from  continuing  his  wholesale  business  in 
t  dry  unit,  so  loug  as  his  sales  were  all  made 
ia  wet  units;  and  hence  a  carrier's  transporting 
liquors  to  a  wholesaler  in  a  dry  unit  in  unbrok- 
en packages  to  replenish  his  stock,  was  not  a 
violation  of  the  statute. 

lEd.  Note.— For  other  cases,  see  Intoxicating 
LiqiioTS,  Cent.  Dig.  f  148;  Dec.  Dig.  S  138.*] 

D^liartnient  1.  i^^Mal  from  Superior 
Court,  Wbatctmi  County;  Ed.  B.  Hardin, 
Judge. 

Information  by  the  State  against  tbe  North- 
era  Padfle  Railway  Company,  for  alleged 
violation  <^  the  Local  Option  Law.  From  a 
Judgment  sustaining  a  demurrer  to  the  in- 
formation and  discharglDf  deuteidant,  Uie 
State  appeals.  Affirmed. 

Frank  W.  Blxby  and  Walter  A.  Hartln. 
both  of  Bellingham,  for  the  State.  Geo.  T. 
Held,  J.  W.  Quick,  and  L.  B.  da  Ponte,  all 
of  Tkcoma.  and  Isaac  D.  Hnnt,  of  Portland, 
Or.,  for  respondent 

GROW,  C.  J.  Two  informations  were  ffled 
by  the  prosecuting  attorney  of  Whatcom 
oniQty  against  the  Nflrthom  Pacific  Ballway 
Company,  a  corporation,  charging  It  with  a 
violation  of  chapter  81,  Session  Laws  of 
1906,  commonly  known  as  the  Local  Option 
Lav.  By  agreement  of  the  turtles  an  amend- 
ed Information  was  filed  in  each  case. 

One  of  these  amended  Informations,  omit 
ting  formal  parts,  reads  as  follows: 

"Then  and  there  being  the  said  defendant, 
Northern  Pacific  Railway  Company,  a  corpora- 
tion, did  then  and  there  willfully  and  unlawfully 
bring  into  Bellingham,  Whatcom  county,  state 
ot  Washington,  on  or  about  the  26th  day  of 
'  April.  1913,  a  car  load  of  intoxicating  liquor; 
the  said  defendant  Northern  Pacific  Railway 
Company  being  a  public  carrier,  and  the  said 
liquor  being  consigued  to  the  Poget  Sound  Bot- 
tling Works,  a  copartnership,  consisting  of  Raf- 
leol  Oeri  and  Benjamin  Geri.  engaged  in  part  in 
the  sale  of  intoxicating  liquors  at  wholesale,  and 


the  said  BeUingham  being  then  and  there  a 
dry  unit,  under  chajiter  81  of  the  Session  L<aws 
of  1909.  That  on  or  about  the  20th  day  of 
April,  1913,  the  said  Puget  Sound  Bottling 
Works,  a  copartnership,  ordered  from  a  manu- 
facturing wholesale  brewery  in  Portland,  Dr., 
the  said  car  load  of  bottle  beer;  the  same  con- 
sisting of  405  cases.  That  th'e  same  was  de- 
livered in  Portland,  Or,,  to  the  Northern  Pa- 
cific Railway  Company,  the  above-named  de- 
fendant corporation,  who  agreed  to  tradsport 
the  snid  beer  to  BelliuKbam,  consigned  to  the 
said  Puget  Sound  Bottling  Works,  a  copartner- 
Bhip,  and  issued  its  bill  of  lading  therefor.  That 
thereupon  the  said  Northern  Pacific  Railway 
Company,  a  corporation,  defendant  herein,  did 
transport  said  car  load  of  beer  to  Bellingham, 
Wash,,  the  freight  having  been  prepaid  by  the 
shipper  at  Portland,  Or.  That  Uie  said  Noi'th- 
ern  Pacific  Railway  Company,  a  corporation, 
defendant  herein,  did,  as  a  public  carrier,  bring 
the  said  car  load  of  beer  into  Bellineham,  a  dry 
unit  under  the  Session  Laws  of  1909,  state  of 
WashiDKton,  the  same  being  known  as  the  Lo- 
cal Option  Law,  and  the  same  was  transferred 
to  the  said  consignee,  Puget'  Sound  Bottling 
Works,  a  copartnership,  at  the  side  track  of  the 
said  defendant  corporation  in  Bellingham, 
Whatcom  county.  Wash.,  on  or  about  the  28th 
day  of  April,  1913.  That  the  said  Puget  Sound 
Bottling  Works  Immediately  transferred  the 
said  beer  to  its  warehonse  in  Bellingham, 
Wash.,  the  same  not  being  a  place  of  public  re- 
sort, but  a  place  of  Btorage  only,  and  that  sub- 
sequently, to  wit,  on  or  about  May  1,  1913,  and 
on  subsequent  consecutive  days,  tiie  said  Puget 
Sound  Bottling  Works  made  deliveries  there- 
from in  the  original  package  at  various  resi- 
dences in  Bellingham,  Wash.,  after  the  sale  of 
the  same  by  orders  taken  in  wet  units.** 

The  other  amended  Information  was  sub- 
stantially the  same,  except  that  it  charged 
that  a  car  load  ot  bottied  beer  was  omslgned 
to  Benjamin  Geri,  a  member  of  the  partner- 
ship firm  known  as  the  Puget  Sound  Bot- 
tling Works ;  that  the  beer  had  been  ordered 
by  Benjamin  Geri ;  that  It  was  delivered  to 
him  by  the  Northern  Padfle  Railway  Com- 
pany on  defendant's  side  trade  In  the  dty 
of  Bellingham;  that  Benjamin  Geri  Imme- 
diatdy  transferred  the  shipment  to  his  pri- 
vate residence;  that  on  the  same  day  and 
on  subsequent  days  he  and  the  Puget  Sound 
Bottling  Works  made  dellreiles  In  original 
packages  at  various  residences  Id  Belling- 
ham after  sales  made  by  orders  taken  In  wet 
nnits. 

It  will  tiius  be  seen  that  the  only  material 
difference  between  the  two  amended  Infor- 
mations Is  that  In  one  Instance  a  car  load  of 
beer  was  taken  to  fbe  warehouse  of  the  firm, 
while  in  the  other  It  was  taken  to  the  private 
residence  of  a  member  of  the  firm. 

It  was  stipulated  that  the  two  cases  might 
be  heard  together,  and  they  have  been  cou- 
BOlidated  in  this  court.  The  defendant  In- 
terposed a  demurrer  to  each  of  the  amended 
informations.  Prior  to  the  hearing  of  these 
demurrers,  the  parties  filed  a  stipulation  In 
each  case,  setting  forth  certain  facts  which 
they  agreed  should  be  considered  by  the  trial 
court  in  passing  upon  the  demurrers.  The 
facts  in  the  first  case  thus  stated  in  sub- 
stance are:  That  on  or  about  April  20, 1913, 
the  Puget  Sound  Bottling  Works  ordered 
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from  a  brewery  In  Portland,  Or.,  one  car 
load  of  bottled  beer  which  was  there  deliv- 
ered to  the  Northern  Pacific  Railway  Com- 
pany for  transportation  to  Belllngham,  con- 
signed to  the  Pnget  Sound  Bottling  Works; 
that,  having  Issued  its  bill  of  lading  there- 
for, the  railway  company  transported  the 
beer  to  Bellingham,  the  freight  thereon  hav- 
ing been  prepaid  by  the  shipper  at  Portland, 
Or. ;  that  the  sale  to  the  Pnget  Sound  Bot- 
tling Works  by  the  brewery  was  made  at 
Portland,  Or.;  that  the  beer  was  packed  by 
the  shipper  in  original  unbroken  packages 
containing  24  quarts  each,  and  was  thus  car- 
ried and  delivered ;  that  it  arrived  in  Bel- 
lingham on  April  26,  1913,  and  on  April  28, 
1913,  was  delivered  by  the  railway  company 
at  its  side  track ;  that  the  Pnget  Sound  Bot- 
tling Works,  with  its  own  conveyances, 
transported  the  beer  in  the  original  and  un- 
broken package's  to  its  warehouse  in  Belling- 
ham; that  the  warehouse,  is  not  a  place  of 
public  resort,  but  is  a  place  of  storage  only ; 
that  subsequently  deliveries  of  the  beer  were 
made  at  residences  in  Bellingham;  that  the 
Puget  Sound  Bottling  Works  is  not  engaged 
in  selling  intoxicating  Uquors  at  retail ;  that 
the  car  load  of  beer  was  ordered  for  its  con- 
venience in  the  matter  of  making  deliveries 
after  it  had  taken  orders  for  the  sale  and 
delivery  at  residences  in  Bellingham,  What- 
com county,  Wash.,  the  sales  and  orders  for 
such  deliveries  being  made  in  wet  units  out- 
side of  the  dry  unit;  that  the  Puget  Sound 
Bottling  Works  has  complied  with  all  license 
laws  with  reference  to  its  business ;  and  that 
the  federal  statute  (Act  March  1,  1913.  a 
90,  37  Stat  699  [U.  S.  Comp,  St  1913,  S 
8739]),  commonly  known  as  the  Kenyon-Webb 
Act  was  at  all  times  subsequent  to  April  1, 
1913,  in  full  force  and  effect  This  stipula- 
tion is  somewhat  peculiar,  as  by  its  terms  it 
seems  to  be  agreed  that  the  Puget  Sound 
Bottling  Works  made  sales  and  accepted  or- 
ders in  wet  units  for  delivery  in  the  identi- 
cal dry  unit  where  its  stock  of  goods  was 
held  and  located.  However,  we  will  consid- 
er the  facts  as  they  are  stipulated.  The 
trial  court  sustained  a  demurrer  to  each  of 
the  informations,  and  discharged  the  de- 
fendants.  The  state  has  appealed. 

Appellant's  contention  Is  that  the  respond- 
ent violated  section  18  of  the  Local  Option 
Act,  which  reads  as  follows: 

"It  shall  be  unlawful  for  any  person,  or  pub- 
lic or  private  carrier  to  accept  or  receive  for 
shipment,  transportation  or  delivery  to  any  per- 
son or  place  within  any  unit  in  which  the  sale 
of  intoxicating  liquor  is  forbidden  under  the 
provisions  of  this  act,  or  to  carry,  bring  into  or 
transfer  to  any  other  person,  carrier  or  agent 
or  handle,  deliver  or  distribute  in  any  such  unit 
any  intoxicating  liquor  of  any  sort  or  character 
whatsoever;  and  whoever  shall,  either  as  prin- 
cipal, asent  or  servant,  knowingly  violate  any 
of  the  provisions  of  this  section  shall,  upon  con- 
viction thereof,  be  fined  not  less  than  nfty  dol- 
lars nor  more  than  five  hundred  dollars,  and 
upon  a  subsequent  violation  of  this  section,  in 
addition  to  the  fine  hereinbefore  prescribed,  he 
shall,  if  a  natural  person,  be  imprisoned  in  the 
county  jail  for  not  less  than  tiiirty  days  nor 


more  than  six  months :  Provided,  however,  that 
nothing  herein  contained  shall  be  construed  to 
apply  to  any  individual  who  may  brinfc  into 
such  unit  upon  his  person  or  as  his  personal 
baggage  an4i  for  bis  private  nse  intoxicating 
liquor  in  quantity  not  to  exceed  one  gallon  of 
spirituous  liquor  or  one  case  ol  malt  liquor,  nor 
to  physicians  or  druggists  to  whom  any  public 
carrier  may  deliver  such  goods  in  unbroken 
packages,  nor  to  deliveries  to  churches  or  tbe 
proper  officers  thereof  of  wine  in  unbroken  pack- 
ages for  sacramental  purposes,  nor  to  shipments 
or  deliveries  at  residences  which  are  not  places 
of  business  or  of  public  resort,  by  manufactur- 
ers or  wholesalers  in  their  own  conveyances,  or 
by  any  common  carrier  or  otherwise,  any  un- 
broken packages  of  liquor,  nor  to  shipments  of 
liquor  in  continuous  transit  to  a  point  oatside 
of  such  unit,  nor  to  shipments  of  commercially 
pure  alcohol  for  mechanical  or  chemical  pur- 
pose 9.  This  section  shall  apply  to  all  packages 
of  intoxicating  liquor,  whether  broken  or  un- 
broken, and  the  carrying  into  or  delivery  of  each 
such  package  of  intoxicating  liquor,  regardless 
of  the  name  by  which  It  may  be  called,  accepted, 
received,  carried,  transferred,  handled,  deliver- 
ed, or  distrihuted  in  violation  of  the  proviuons 
of  this  section,  shall  constitute  a  separate  of- 
'  fense,  and  any  liquor  so  carried  or  delivered 
shall  be  forfeited  and  shall  be  destroyed  by  the 
officer  seizing  the  same:  Provided,  that  noth- 
i  ing  in  this  act  ahall  be  construed  to  prohibit  the 
manufacture  of  intoxicating  liquor  from  Uie 
raw  material  in  any  no-license  unit,  nor  the  de* 
livery  of  the  same.   •   •   *  " 

If  section  18  were  to  be  considered  alone, 
and  if  we  were  to  Ignore  Its  second  proviso, 
there  might  be  some  force  In  the  ailment 
which  appellant  makes  to  tbe  effect  that 
shipments  of  Intoxicating  liquors  in  original 
packages  cannot  be  lawfully  made  to  a 
wholesaler  in  a  dry  unit  for  the  purpose  of 
replmishing  his  stock  ot  gooda,  but  the  lan- 
guage and  the  Intent  and  purpose  of  the  en- 
tire act  must  be  c<Hisidered.  As  stated  by 
this  conrt  In  State  v.  Robinson,  67  Wash. 
42S,  121  Pac  846,  the  manifest  purpose  of 
the  act  is  to  prevent  sales  of  intoxicating 
liquor  in  dry  units,  but  the  right  of  a  whole- 
sale dealer  to  continue  his  place  of  business 
In  a  dry  unit  provided  that  be  made  no 
sales  therein,  and  confines  his  sales  to  wet 
units,  was  recognized.    We  there  said: 

"Section  18  has  reference  to  deliveries,  and 
provides  for  the  shipping  and  carrying  of  in- 
toxicants into  dry  units  In  unbroken  packages 
from  some  point  without  such  unit,  and  seem- 
ingly permits  the  wholesaler,  having  his  place 
of  business  within  the  dry  unit  to  deliver  his 
goods  therein.  But  this  section  does  not,  in  the 
light  of  the  other  provisions  of  the  act  permit 
him  to  sell  his  goods  in  a  dry  unit.  *  *  * 
The  act  is  pregnant  with  but  one  meaning,  and 
that  meaning  is  that  intoxicating  liquors  shall 
not  be  sold  in  dry  units,  except  by  druggists  and 
pharmacists.  Any  other  view  would  take  the 
life  blood  out  of  the  act.  The  wholesaler  within 
a  dry  unit  mast  like  his  competitor  without 
that  unit,  make  bis  sales  in  wet  territory." 

Section  10  of  the  act  provides  that  within 
ten  6aja  after  the  date  when  the  result  ot 
any  electlcMi  under  tbe  act  has  become  opera- 
tive, every  retail  liquor  dealer  within  tbe  dry 
unit  shall  remove  or  cause  to  be  removed  all 
Intoxicating  liquor  from  his  place  of  busi- 
ness, and  that  failure  so  to  do  shall  be  prima 
fade  evidence  that  such  liquor  Is  kept  for 
the  purpose  «C  belns  sold,  given  away,  or 
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<Mlienriae  disposed  of,  In  vlolattoa  of  the  pro- 
TtaUns  of  the  act  There  Is  no  such  provi- 
sloD  as  to  wholesalers.  SecticHi  20  proTldes 
tiiat  tile  issoanoe  of  an  Internal  revenue  spe- 
cial tax  stamp  or  receipt  by  the  United 
States  to  any  pexscni  as  a  retail  liquor  dealer 
at  any  place  within  a  unit  in  which,  at  the 
time  of  the  issuance  thereof,  the  sale  of  in- 
toxicating liquor  was  forbidden  shall  be 
jrhna  facie  evidence  oX.  sale  of  Intoxlcat- 
taf  liquor  by  swfli  persoiu  but  provides  that 
the  sectton  shall  not  KDlfiJ  to  whfdesalers. 
Xhere  Is  no  prorislai  in  the  act  making  it 
nnlawfiil  for  a  wholesaler  to  have  his  place 
of  badness  in  a  dry  unit,  and  st<ne  his  stock 
of  goods  therein,  althovfl^  bis  sales,  if  any, 
must  be  made  In  wet  units  axclnsiTdy.  Nei- 
tiler  is  tiiere  any  provlslcm  in  the  act  requir- 
ing the  whfdesaler  to  diqpose  of  his  stoiA 
of  goods  at  aoy  time  after  the  looU  optica 
statute  takes  effect  in  the  dry  unit  where 
his  place  of  busineBs  is  located.  Appellant 
oontends  that  the  only  purpose  of  the  provl- 
Bhm  of  the  act  requiring  a  retailer  to  dis- 
pose of  bis  stock  of  goods,  while  permitting 
a  wholesalw  to  retain  his,  was  to  afford  the 
wholesaler  a  reascmable  time  within  which 
be  mii^t  gradually  dispose  of  Ids  stodc  by 
aales  made  Id  wet  units  in  the  due  course  of 
trade,  but  Chat  section  18,  which  prohibits 
the  shipment  of  Intoxieattaig  liquors  into  a 
dry  unit,  discloses  an  evident  Intoitlon  that 
tile  wliolssaler  shall  not  be  permitted  to  re- 
plenish Us  stock  within  sach  dry  unit  If 
the  L^ddatufe  had  so  Intended,  it  certainly 
would  have  so  stated  in  an  act  of  the  length 
of  the  one  now  before  ns.  Onr  construction 
is  that  tiie  wholesaler  is  i)ermltted  to  retain 
Us  place  of  business  and  store  his  stock  of 
Uqnora  in  Che  dry  unit,  but  that  he  cannot 
make  any  ndes  in  sudi  dry  unit  If  the  a<^ 
so  omtemplated,  and  it  certainly  does,  the 
nliolesaler  could  not  continue  his  bustness 
of  making  sales  in  wet  unite  withont  the 
i\&t  of  teplertighing  iiis  stock  and  receiving 
Bhipmente  for  that  purpose.  The  question 
naturally  arises:  How  oould  he  maintain  his 
stock  unless  it  may  be  tripped  to  him  from 
outside  of  the  dry  unit  and  be  ddivered  to 
him  in  original  packages  by  a  common  car- 
rier?  The  second  proviso  of  section  18  is: 

"That  Dothlng  la  this  act  Bhall  be  construed 
to  prohibit  the  manufacture  of  Intoxicating  Uq- 
nora  from  the  raw  material  in  any  no-license 
ODlt,  nor  the  delivery  of  the  same." 

The  history  of  the  adoption  of  this  proviso 
by  the  Legislature  is  set  forth  by  Judge 
Chadwlck  in  his  dissenting  opinion  in  State 
v.  Belllngham  Bay  Brewing  Co.,  70  Wash. 
658,  127  Pac.  29S.  Construing  this  proviso, 
and  especially  the  last  clause  "nor  the  deliv- 
ery of  the  same"  in  the  light  of  the  entire 
act,  and  in  connection  with  the  fact  that  the 
wholesaler  may  maintain  a  place  of  business 
and  have  a  stock  of  intoxicating  liquors  In 
a  dry  unit  for  the  lawful  purpose  of  making 
sales  in  wet  units,  it  would  seem  that  the 


respondent  committed  no  offense  when  it 

delivered  liquors  in  onbn^en  packagn  to 
the  wholesaler  ■  In  ttie  dry  unit  It  may  be 
that  this  construction  of  the  stetute  will  af- 
ford the  wholesaler  a  better  opportunity  for 
evading  and  violating  the  law  by  making 
niegai  sales  in  a  dry  unit  after  he  thus  ob- 
tains bis  stock  of  goods ;  but,  if  so,  the  re- 
sponsibility ties  with  the  Legislature,  and 
not  with  the  courts,  and  the  remedy,  if  any, 
must  be  obtained  by  legislation,  and  not  by 
Judicial  intorpretetion.  If  a  wholesaler 
should  vifdate  the  lav  by  making  Illegal 
sales  within  a  dry  unit  after  be  has  lawfully 
obtained  his  stock  <tf  Intoxicating  liquor 
within  sucli  dry  unit,  criminal  prosecutions 
should  be  institnted  against  him,  and  not 
against  the  cfmimon  carrier  wblf^  lawfully 
ddlvered  his  stock  of  liquors.  Our  conClu- 
sion  is  that  the  trial  oourC  cwnmitted  no  er< 
ror  in  sustaining  the -demurrers.  The  cou- 
(dusion  we  luve  reached  makes  it  manifest 
that  the  Eenyon-Webb  Act  has  uo  applica- 
tion to  the  facto  of  this  case. 
The  ju^ment  Is  affirmed. 

MAIN,  MOBBIS,  BUilS,  and  GOSB,  JJ., 
omcu. 


NICHOLSON  V.  KILBURT.    (No.  11785.) 
(Sopreme  Court  of  WsBblneton.   Jan.  6,  1915.) 

1,  Paetnebship  (§  B*)— What  Constitutes. 

A  partoerBhlp  Is  effected  by  a  contract  of 
two  or  more  competent  per:;on8  to  idace  their 
money,  effects,  labor,  and  skiU.  or  Mme  or  all  of 
tliem,  in  lawful  commerce  or  bualnesB,  and  to 
divide  the  profits  and  bear  the  loss  in  certain 
proportions. 

[Ed.  Note.— For  other  cases,  see  Partn^bip, 
Cent.  Dig.  H  15,  Id;   Dec.  Dig.  §  6.* 

other  definitiona,  see  Words  and  Phrase^ 
First  and  Second  SeAes*  Partnenhip.] 

2.  FAmraBBHxr  (|  SS*)— BzimmroB— Pnoor. 

It  is  not  necessary  that  a  partnership  be 

proven  by  direct  evidence,  but  its  existence  may 
be  Implied  from  circumstances,  eapecially  where 
the  evidence  touching  the  inception  of  the  busi- 
ness and  the  conduct  of  tiie  parties  tiirooghont 
its  operation,  not  only  tends  to  show  a  joint  or 
common  venture,  but  Is  In  the  main  inconsist- 
ent with  any  other  theory,  showing  that  the 
parties  have  entered  into  a  basiness  relation 
combining  their  property,  labor,  skill,  or  experi- 
ence, or  some  or  aU  of  them,  on  one  aide,  and 
some  on  the  other  for  joint  profits. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  SS  76,  79;  Dec.  Dig.  \  B3.»] 

8.  Pabtnbbship     53*)— Pboof— Evidence. 

Evidence  A«w  to  establish  the  existence  of 
a  partnership  between  complainant  and  defend- 
ant's intestete. 

CBd.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  it  76,  79;  Dec  Dig.  |  68.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  Henry  L.  Kennan, 
Judge. 

Action  by  Lucy  Nicholson  against  T.  T.  KU- 
bnry,  as  administrator  of  the  estate  of  Emma 
Ju.  Kllbury,  deceased.   Judgment  for  de- 
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ffendant,  and  plalntifl  appeals.  Reversed  and 
remanded,  with  dlrectloiis. 

Voorhees  &  Cftndeld  and  O.  E.  H.  Maloy, 
all  of  Spokane,  for  appellant  Peacodc  & 
Ludden  and  H.  G.  Kinzel,  all  of  Spokane  for 
*e8ponaent 

ELLIS,  J.  This  Is  an  action  against  an 
administrator  for  an  accounting  and  settle- 
ment of  the  affairs  of  a  partnership  which  It 
Is  claimed  existed  and  continued  between  the 
plaintiff  and  the  deced«it  from  the  tall  of 
1892  to  the  time  of  the  decedenr*  death  Jn 
October.  1911. 

The  evldenoe  Is  very  Tolumlnons,  and  mu<^ 
of  It  of  little  materiality.  We  cannot  within 
the  reasonable  limits  of  an  opinion  set  out 
more  than  the  salient  feets  developed.  It  is 
not  claimed  that  the  contract  ct  partnership 
was  in  writing,  and,  since  one  of  the  alleged 
partners  Is  dead,  the  lAalntlff  could  not  tes* 
tffy  to  any  express  contract  betweoi  her 
and  the  decedent.  The  evidence  was  there- 
for directed  to  an  effort  to  establish  the  part- 
nership circumstantial  evidence  and  the 
admissions  of  the  decedait  to  varloas  per- 
sons at  different  times  thronglunit  the  ex- 
istence of  the  allied  partnership.  The  fol- 
lowing facta  are  either  admitted  or  so  thor- 
oughly established  by  the  evidence  as  to  be 
beyond  controversy. 

The  plaintiff  was  a  niece  of  and  lived  with 
the  decedent  as  a  member  of  her  family  from 
the  time  she  was  a  girl  of  14.  In  the  fall  of 
1882,  when  the  plaintiff  was  about  17  years 
of  age,  she,  with  the  decedent's  family, 
moved  from  Sprague,  Wash.,  to  Spokane. 
She  then  possessed,  by  inheritance  from  her 
mother,  furniture  worth  somewhere  in  the 
neighborhood  of  $1,000,  and  sufilciettt  to  fur- 
nish eight  or  ten  rooms  in  a  lodging  house. 
This  furniture  was  used  in  furnishing  a  lodg- 
ing honse  on  Sprague  avenue,  in  tiie  city  of 
Sliokane.  The  plaintiff  was  a  girl  of  unusual 
energy  and  execntlve  ability,  and  gave  her 
whole  tbne  and  attention  to  the  development 
of  the  rooming  house  buslnesB  condncted  in 
the  name  of  her  aunt  Hie  Sprague  avenue 
honse  was  condncted  until  Mardi,  1893,  when 
the  plaintiff's  furniture  was  moved  to  another 
honse  No.  226  Howard  street,  known  as  the 
Little  HelTopoUtan  Hotel,  which  was  con- 
ducted from  March,  18^,  until  some  time  In 
1898.  In  the  spring  of  1893  the  plaintiff, 
through  final  settlement  with  her  guardian, 
received  $570  in  money,  which  was  also  used 
in  equipping  the  Little  Metropolitan  Hotel, 
The  business  prospered,  and  In  1895  or  1896 
another  lodging  house  on  Howard  street, 
known  as  the  Star  was  purchased.  In  1897 
anothpr  lodging  house  known  as  the  T^tinnan 
House,  on  Riverside  avenue.  Was  pnrcfaased, 
furnished,  and  conducted  as  the  other  houses. 
It  appears  that  from  March  1S93,  until  some 
time  In  1898)  from  one  to  three  hotels  were 
being  successfully  operated  with  considerable 
profit.  In  1S08  the  ttiree  houses  above  men- 
tioned were  disposed  of  and  a  house  procured 


at  220  Howard  street,  known  as  the  Big  Met- 
ropolitan Hotel.  This  was  condncted  until 
1904,  when  It  was  sold  and  a  larger  estab- 
lishment, known  as  the  Riverside  Hotel,  was 
opoied.  This  bouse  was  <q;ierated  until  1909. 
when  it  was  traded  for  two  piecn  of  prop- 
erty In  Whitman  county,  a  farm  and  seven 
lots  In  the  town  of  Rosalia.  During  nearly 
all  of  the  time  that  the  various  lodging  hous- 
es and  hotels  were  operated,  the  plaintiff 
gave  to  them  her  constant  attention,  and  for 
a  part  of  the  time  conducted  one  or  more  of 
the  houses  with  very  little  assistance  from 
hw  aunt  It  appears  that  for  about  14  15 
years  of  this  period  the  plaintiff  devoted  all 
of  her  time  and  energy  to  the  business,  re- 
ceiving no  pay  save  her  living.  During  the 
progress  of  the  hotel  business  a  fhnn  In  the 
Big  Bend  Country  near  Edwall  was  pnr^ 
chased,  also  two  lots  in  Cook  ft  King's  lUldl- 
tlon  to  Spokane.  The  Edwall  property  was 
sold  in  1002  and  two  lota  in  Moore's  addition 
to  Spokane  purchased.  Tbia  property  ia 
known  in  the  record  as  the  Mansfleld  prop- 
erty. During  this  period,  also,  the  decedent 
purchased  an  Interest  of  certain  of  the  other 
heirs  in  Uie  estate  of  Amanda  J.  Fry,  kaqwn 
as  the  Joseph  Fry  estate.  The  evidence'  as 
to  this  estate  is  not  clear,  bnt  the  plaintiff 
admitted  that  two  notes  i^gregatlng  $8,400 
in  amount  given  for  a  sale  of  a  part  ot  tb» 
Fry  land,  known  as  the  Markel  notes,  were 
the  personal  proper^  of  t3ie  deorient  and 
not  partn^sh^  property;  Uie  land  whldh 
they  represented  having  ccone  to  decedent  as 
one  at  the  Fry  heirs.  In  1907  three  lots  In 
Peter  Sapro's  addition  to  Spokane  were  par- 
diased.  This  iHoperty  Is  qwken  ot  in  the 
record  as  the  Fairvlew  or  home  property. 
In  1899  the  decedent  married  die  defoidaiit, 
T.  T.  Kilbnry,  who  is  now  the  administrator 
of  her  estate.  In  1006  the  plaintiff  also  mar- 
ried.  For  a  short  time  after  her  manl8g« 
^ainttff  lived  in  the  Fairview  or  home  proih 
erty,  but  afterwards  returned  to  the  hotel 
and  devoted  her  time  to  its  operation  for  a 
while;  but  It  appears  that  during  the  last 
year  and  a  half  of  its  operation  it  was  main- 
ly conducted  by  the  deoedent  The  decedent 
had  no  property  whatever  at  the  time  of  em- 
barking in  the  lodging  house  business.  All 
of  the  furniture  snd  money  for  starting  the 
business  were  furnished  by  the  plaintiff.  All 
of  the  mon^  for  the  purchase  of  fundtuie  of 
the  various  hotels  and  for  the  purchase. of 
the  several  properties,  save  such  sums  as  the 
defendant  clalnu  that  he  himself  furnished, 
was  produced  from  the  profits  of  operatioa 
and  the  proceeds  of  the  sale  of  the  various 
hotels.  It  clearly  appears  from  the  evidence 
that  during  the  progress  of  the  budness  the 
plaintiff  and  the  decedent  from  time  to  time 
drew  from  the  profits  of  the  business  such 
moneys  as  were  necessary  for  their  living 
expenses,  but  had  no  accounting  at  any  kind 
touching  the  partnership  business. 

The  uncontradicted  evidence  shows  that 
the  decedent  many  Uniea  from  1898  iq>  to  bM 
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last  Ulneaa  In  1911  stated  to  Beveral  witnesses  | 
tliat  the  plaintiff  was  a  partner  In  tbe  bnslness  j 
aod  was  entitled  to  half  of  everytblng  that 
tbe  decedent  held  In  her  name.  These  state- 
ments were  made  to  one  A.  L.  Bltz,  a  broth- 
er-in-law of  the  decedent,  many  times  dut^ 
Ing  tbe  years  1908  and  1909  and  shortly  be* 
fore  her  death  in  1911.  He  testified  that  the 
decedent  at  these  times  told  him  that  all  the 
money  and  property  they  owned  when  they 
opened  the  Little  Metropolitan  Hotel  was 
Lacy's ;  that  the  decedrait  then  had  no  mon- 
ey; that  she  (the  decedent)  bad  made  what- 
erer  she  bad  from  that  hotel  as  the  start ; 
and  that  Lncy  bad  a  half  Interest  in  the  bnsi- 
nesBL  One  Margaret  Frary  also  testified  that 
aboat  the  year  1898  she  was  living  and  board- 
ing at  one  of  the  hotels  in  question,  was 
veil  acQualnted  with  the  decedent,  and  that 
tbe  decedent  several  times  said  to  ber  that 
the  plaintiff  was  a  partner  In  the  business 
and  juat  as  much  entitled  to  her  share  of 
tbe  profits  as  she  (the  decedent)  was.  Two 
other  disinterested  witnesses,  one  Miller  and 
bis  wife,  testified  that  they  had  lived  and 
boarded  at  the  lAtUe  MetropoUtan  Hotel  In 
tbe  year  1896  for  a  short  time,  and  again  in 
the  year  1897,  and  at  times  during  the  years 
1898, 1889,  and  1900  at  other  hotels  condnct 
ed  the  plaintiff  and  the  deceased.  Both 
testified  that  many  times  during  those  years 
the  decedent  had  said  to  them  that  the  plain- 
tiff was  a  partner  in  the  business  and  en- 
titled to  one-half  of  all  that  she  (the  deee- 
deat)  had  at  any  time.  These  witnesses  also 
testified  that  when  the  decedent  in  1899  mar- 
ried the  defendant,  or  shortly  after  the  mar- 
riage, the  decedent  said  to  Mr.  Miller  that 
tbe  plaintiff  was  tbreatening  to  withdraw 
Cram  the  business  and  demanding  a  settle- 
ment ;  that  if  she  persisted  in  that  course  it 
would  ruin  ber  (the  decedent),  and  asked 
Uiller  to  intercede  with  the  plaintiff  and  pnr- 
saade  her  to  let  tbe  business  cootinne  as  be- 
fore; that  he  did  this  with  the  result  that 
the  matter  was  not  pressed  and  the  decedent 
afterwards  thanked  him  for  his  fi;ood  offices 
Id  the  matter.  The  decedent's  two  sons  both 
testified  that,  at  tbe  time  of  the  opening  of 
tbe  rooming  house  on  Sprague  avenue  in 
1892,  the  plaintiff's  furniture  was  practically 
all  of  tbe  furniture  used  In  furnishing  the 
honse ;  that  on  the  opening  of  the  little  Met- 
ropolitan Hotel  in  tbe  spring  of  1893  the 
plaintiff's  furniture  and  something  over  $500 
of  the  plalntlff'B  money  were  used  in  furnish- 
ing that  hotel ;  that  the  decedent  had  no 
property  of  any  kind  at  that  time ;  and  that 
the  decedent,  throughout  all  of  the  period 
when  the  hotels  were  being  conducted,  rec- 
ognized the  plaintiff  as  a  full  partner  In  the 
bnslness  and  often  said  to  them  and  In  their 
presence  that  the  plaintiff  was  her  partner 
and  entitled  to  half  of  everything  she  (the 
decedent)  had. 

As  opposed  to  all  of  this  evidence  tending 
to  flhow  a  partnembip,  there  la  but  one  dr- 
cQinitaoce  worthy  of  serious  consideration 


not  in  harmony  with  the  partnership  theory. 
That  is  the  fact  which  is  undisputed  that, 
throughout  all  of  the  period  covered  by  tbe 
allied  partnership  operations,  all  of  the 
business  was  conducted  in  the  name  of  the 
decedent  either  as  E.  J.  Smith  or  E.  J.  S. 
Kilbury;  that  the  bank  account  was  kept 
In  her  name ;  and  that  the  title  to  all  proper- 
purchased  was  taken  In  her  name. 
There  were  other  circumstances  testified  to 
by  defendant  which  It  is  asserted  refute  the 
claim  of  a  partnership.  To  conserve  space 
we  shall  notice  these  but  briefly.  The  de- 
fendant lived  at  Intervals  at  the  Sprague 
rooming  house,  at' tbe  Little  Metropolitan 
Hot^  and  other  hotels  conducted  In  the  de* 
cedent's  name  inrior  to  his  marriage  to  the 
decedent  in  1889.  He  tdalms  tliat  during 
tliese  times  be  .devoted  bis  own  Ume  and  la- 
bor to  the  promotion  of  the  business,  and, 
when  he  was  ofherwisa  employed,  turned 
over  to  the  decedent  whatevM  moneys  be 
received  above  bis  own  living  expmises; 
that  after  the  marriage  be  assisted  the  de- 
cedent In  conducting  the  hotels  and  operating 
the  farms,  and  spent  sonoe  of  his  own  money 
In  improving  the  fanns  and  tbe  other  prop- 
erties. He  also  Joined  with  ber  In  the  exe- 
cutim  of  oertabi  notes  and  mortgages  fbr 
moneys  borrowed  and  secured  on  some  of 
these  propertlea,  and  the  proceeds  of  such 
loans  were  used  In  the  purchase  and  Inqirove- 
ment  of  the  properties.  There  were  also  In- 
troduced In  evidence  various  bills  and  re- 
ceipts rendered  and  given  In  connection  with 
the  hotel  business  mnnlng  to  tbe  decedent 
or  to  the  decedent  and  ber  husband,  the  de- 
fendant. 

The  trial  court  made  no  findings  of  fact  or 
conclusions  of  law,  but,  after  all  of  the  evi- 
dence was  In,  altered  a  decree  that  tbe  plain- 
tiff take  nothing  by  ber  action,  but  go  hence 
without  day,  and  that  the  defendant,  as  ad- 
ministrator of  the  estate  of  Emma  J.  Kil- 
bury, deceased,  receive  his  co^ts.  Tbe  plain- 
tiff  has  appealed. 

[1]  The  sole  question  presents  by  this  ap- 
peal Is  whether  the  evidence  was  sufllcient  to 
establish  the  alleged  partnership.  Chancel- 
lor Kent  defines  a  partnership  as : 

"A  contract  of  two  or  more  competent  persons, 
to  place  their  money,  effects,  labor,  and  skill,  or 
some  or  all  of  them,  in  lawful  commerce  or 
business,  and  to  divide  the  profit  and  bear  the 
loss,  in  certain  proportions."  3  Kent's  Com- 
mentaries, p.  24. 

See  Ward  v.  Thompson,  22  How.  330,  16  L. 
Ed.  249. 

There  is  no  arbitrary  rule  by  which  it 
may  be  determined  whether  a  partnership 
relation  existed  in  a  given  instance  or  not 
The  existence  of  a  partnership  depends  upon 
the  intention  of  the  parties.  That  intention 
must  be  ascertained  from  all  of  the  facts  and 
circumstances  and  the  actions  and  conduct 
of  the  parties. 

[2]  While  a  contract  of  partnership,  either 
e^vessed  or  implied,  la  essmtlal  to  ttie  crea- 
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tioD  of  the  partnership  relatloD,  It  Is  not  nec- 
essary that  the  contract  be  established  by 
direct  evidence.  The  existence  of  the  part- 
nership may  be  Implied  from  drcumstancea, 
and  this  is  especially  true  where,  as  here, 
the  evidence  touching  the  inception  of  the 
business  and  the  conduct  of  the  parties 
throughout  Its  operation,  not  only  tends  to 
show  a  Joint  or  common  venture,  but  ia  in 
the  main  Inconsistent  with  any  other  theory. 
Brldgman  v.  Winsneas,  34  Utah,  383,  98  Pac. 
186.  It  is  well  settled  that  no  one  fact  or 
circumstance  wlU  be  taken  as  the  concloslve 
test  Where,  from  all  the  competent  evl- 
dence,  it  appears  that  the  parties  have  en- 
tet«d  into  a  business  relation  combining  their 
property,  labor,  skill,  and  experience,  or  some 
of  these  elements  on  the  one  side  and  some 
on  the  other,  for  the  purpose  of  joint  profits, 
a  partnership  will  be  deemed  established. 
McDonald  Bros.  v.  Campbell  &  BergesOn,  96 
Minn.  87,  104  N.  W.  760 ;  Torbert  v.  Jeffrey, 
161  Mo.  645,  61  S.  W.  823;  Corey  v.  Cad- 
well,  86  Mich.  670,  49  N.  W.  611 ;  Price  v. 
Middleton  ft  Bavenel,  75  S.  0.  105,  55  S.  E. 
156. 

£S]  In  Hang  Hang,  193  IlL  645,  61  N. 
E.  1053,  a  case  closely  analogous  to  that  in 
band  In  all  points  save  that  there  the  busi- 
ness '  was  conducted  ander  a  .  partnership 
name,  flie  court,  holding  Uiat  the  partnenihlp 
was  established  by  divamstantlal  evidence, 
said: 

"There  is  no  evidence  in  the  record  of  any  ex- 
press contract  of  partnerBbip  or  written  agree- 
ment of  partnership  between  the  parties.  It  is 
well  settled,  however,  that  written  articles  of 
agreement  are  not  necessary  to  constitute  a 
partnership,  bat  that  a  partnership  may  exist 
under  a  verbal  agreement.  Bopp  v.  Fox,  63 
111.  540.  The  existence  of  a  partnership  may 
be  implied  from  circumstances.  Kelleber  v.  Tis- 
dale,  23  111.  405.  A  partnership  may  arise  out 
of  an  arrangement  for  a  joint  business,  wherein 
the  word  'partnership'  may  not  have  been  used. 
'If  tbere  ia  such,  a  joinder  of  interests  and  ac- 
tion as  the  law  will  consider  as  equivalent  and 
regards  as  in  effect  constituting  a  partnership, 
it  will  give  to  the  persons  so  engaged  all  the 
rights,  and  lay  upon  them  all  the  reeponsibili- 
ties,  and  to  third  persons  all  the  remedies  which 
belong  to  a  partnership.'  Morse  v.  Hichmotid, 
6  111.  App.  166.  it  is  also  well  settled  that 
when,  by  agreement,  persons  have  a  Joint  in- 
terest of  the  same  nature  in  a  particular  ad- 
Tenture,  they  are  partners  inter  se,  although 
some  attribute  mone;  and  others  labor.  Such 
a  partnership  may  well  exist,  although  the  whole 
capital  is  in  the  first  instance  advanced  by  one 
party,  and  the  other  contributes  only  hia  time 
and  skill  and  ability  In  the  selection  and  pur- 
chase of  the  commodities,  Robbins  v.  Laswell, 
27  lU.  365." 

It  is  true  that  in  that  case  the  use  of  the 
partnership  name  was  regarded  as  the  moat 
potent  fact  in  evidence;  still  the  other  cir- 
cumstances tending  to  establish  the  partner- 
ship were  neither  undisputed  as  here,  nor  by 
any  means  so  convincing  as  those  found  here. 

In  Bartelt  v.  Smith,  145  Wis.  31,  129  N. 
W.  782,  Ann.  Cas.  1912A,  1195,  the  alleged 
partnership  Invcdved  the  operation  of  a  rural 
tel^one  boaineBa    No  formal  agreement 


was  ever  made,  mie  title-  of  the  original 
stem  from  which  the  system  was  developed 
was  taken  In  the  name  of  one  of  the  alleged 
partners.  The  other  party,  however,  ad- 
vanced the  mraiey  for  the  purchase  of  this 
nucleus,  to  buy  new  material  and  to  operate 
the  bualnesB.  The  parties  operated  the  busi- 
ness together.  The  court  held  that  these  cir- 
cumstances were  sufficient  to  establish  the 
partnership,  notwithstanding  the  lack  of  any 
express  contract,  either  written  or  oral.  The 
opinion  implies  that  no  partnership  name 
was  used  in  any  part  of  the  operation  of  the 
business.  Tbe  court,  speaking  through  Wtn- 
slow,  C.  J.,  said : 

"Bat  it  is  not  necessary  that  the  partners 
should  call  themselves  such.  If  they  engage  in  a 
joint  busineae  enterprise,  each  putting  in  capi- 
tal or  labor  or  both,  with  an  agreement  to  share 
profits  as  such,  there  will  be  a  partnership, 
whatever  they  may  call  themselves.  Nor  need 
an  express  contract,  either  written  or  oral,  be 
shown.  Like  other  contracts  which  the  law 
does  not  require  to  be  in  writing,  a  contract  of 
partnership  may  be  proven  by  circumstantial 
evidence ;  that  is,  by  showing  acts  and  conduct 
of  the  parties  from  which  the  fact  may  be  in- 
ferred that  the  parties  have  agreed  to  become 
partners  and  share  profits  as  such.** 

In  view  of  all  the  evidence  in  this  case,  we 
give  Uttle  weight  to  the  fact  that  the  business 
was  conducted  and  titles  taken  in  the  dece- 
dent's name.  When  the  business  was  started, 
the  appellant  was  a  mere  girl.  The  other 
party  to  the  venture  was  her  aunt  What- 
ever their  relative  Interest  in  the  business,  it 
seems  only  natural  that  it  should  be  conduct- 
ed in  the  name  of  the  aunt.  Since  the  aunt 
at  all  times  admitted  the  partnership  rela- 
tion, it  is  not  strange  that  the  business  was 
continued  In  her  name.  Nor  do  we  see  much 
probative  force  in  the  respondent's  claim  that 
he  contributed  of  his  own  time  and  funds  to 
the  business.  That  contributed  before  the 
marriage  was  clearly  a  gift  to  the  deceased, 
whom  he  then  intended  to  marry.  That  con- 
tributed after  the  marriage  would  tend  only 
to  establish  a  commnnlty  interest  in  his 
wife's  half  of  the  partnership  property. 
Whether  it  would  be  sufficient  even  for  that 
purpose  we  do  not  decide.  It  is  true  that  in 
the  summer  of  1907  a  set  of  books  was  open- 
ed in  the  name  of  the  respondent  and  the  de- 
ceased, but  that  was  near  the  end  of  the 
hotel  business,  and  after  the  appellant  had 
already  contributed  some  14  or  15  years  of 
her  life  and  energy  to  its  development.  The 
circumstance  is  worthy  of  little  considera- 
tion. The  fact  that  the  respondent  Joined  in 
the  execution  of  certain  notes  and  mort- 
gages is  readily  explained  by  the  well-known 
fact  that  the  paper  of  a  married  woman  Is 
seldom  taken  without  requiring  that  her 
husband  join  therein.  Upon  the  whole  rec- 
ord, we  are  clear  that  the  partnership  was 
fairly  established.  We  fall,  however,  to  find 
any  evidence  of  an  understanding  that  the 
appellant  should  receive  a  return  of  the  mon- 
ey and  the  value  of  the  furniture  which  sbe 
originally  contributed  to  the  enterprise. 
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The  ]ndKm«Dt  la  reverabd,  and  the  cause 
is  remanded,  wltb  direction  to  enter  a  decree 
ia  favor  of  tiie  appellant  establishing  her  un- 
divided one-half  Interest  in  the  entire  estate, 
save  the  proceeds  of  the  Market  notes,  which 
it  was  admitted  r^resent  property  which 
came  to  the  deceased  by  inheritance. 

CBOW,  G.  J.,  and  GOSB,  GHADWICK, 
and  MAIN,  J3.,  concoT. 


LDDWIGS  et  al.  v.  CITT  OF  WALLA  WAIi- 
LAetal.  (No.  11808.) 

(Supreme  Conrt  oi  Waahington.  Jan.  6,  1916.) 

*1.  LucrrATioiT  OF  AcnoHS  (i  60*)— AoobuaX/— 
Change  of  Qbadb— Equitable  Rsukt. 
Wbere  city  ordinances  fixing  the  establlah- 
cd  street  and  curb  grades  for  certain  streets 
had  never  been  repealed,  but  were  violated  by 
Uie  city  in  lowering  a  curb  grade  in  1904,  when 
a  four-foot  atrip  of  new  sidewalk  was  laid  at 
a  level  below  the  eatabliabed  grade,  the  city'e 
wfOBg  consisting  of  compelling  the  reconstruc- 
tion of  the  old  sidewalks  to  comply  with  the 
new  grade  dated  from  each  actual  physical 
riiange,  and  hence  a  property  owner's  suit,  in- 
stituted in  1912,  to  restrain  the  city  from  en- 
fordDg  soch  order,  was  not  barred  by  limlta- 
tieoa 

[Ed.  Note.— other  cases,  see  Limitation  of 
Action*,  Cent  Dig.  ||  333-^1;  Dec  Dig.  | 
60.*1 

2.  EiaNzirr  Douaiit  (f  101*)— Snssr  Gaum 

— ChaNOK— DAKAOn. 

Where  a  city  by  ordinance  lias  established 
a  street  and  curt>  grade  for  both  roadway  and 
ddewalk,  both  the  dty  and  adjoining  property 
owners  were  bound  to  conform  to  suca  grade, 
and  the  dtj  after  such  conformity  coald  not 
change  the  grade  wltbont  payment  of  damages 
resulting  to  the  property  owners  thereby. 

[Ed.  Note.— For  other  caaea,  see  Eminent  Do- 
main, Cent  Dig.  If  269,  270;  Dec  Dig.  J  101.*] 

i.  UUNICZFAX  CoBPOBAinOIIB  Q  6&6*>— SlKBET 
GbADKS  —  OBDIN  AKOIS  —  Bi^lAL  —  AiocHn- 
HERT—MonON. 

Where  a  city  had  established  street  and 
■dewalk  grades  by  formal  ordinances,  they 
eottld  not  be  repealed  or  amended  by  mere  order 
or  motion. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  S  656.*] 

*•  MUHICIFAI,  CoaPOBA'nONS  <t  394*)  — 
StBEETO — CSLAlfag  OF  G-BADE — ^DaUAOES. 

Where  a  dty,  in  violation  of  certain  grade 
srdiuances,  improved  a  street  on  a  grade  below 
the  official  grade.  iU>atting  owners  could  not 
recover  damages  for  the  destruction  of  their  old 
ddewalks  so  far  as  they  did  not  conform  to 
the  oflScial  grade,  but  were  entitled  to  recover 
ndi  damages  as  resulted  solely  from  lowering 
the  aidewaJka  contiguous  to  tlieir  property  be- 
low the  established  grade. 

[Ed.  Note.— For  other  eases,  see  Mnnlcipal 
Cogontfons,  Gent  Dig.  H  93S-916;  Dec.  IHg. 

Department  1.  Appeal  from  Superior 
Court,  Walla  WaUa  Ooanty;  Bdward  O. 
UillB,  Judge; 

Action  by  George  Ludwigs  and  others 
■gainst  the  City  of  Walla  Walla  and  others. 
Jadgment  for  plalnttfft,  and  defendants  ap- 
peal ABrmed. 


John  F.  Watson  and  Tfaoa  H.  Brents,  both 
of  Walla  Walla,  for  appellants.  H.  S.  Bland- 
ford.  Staarpflteln  &  Sharpatein,  and  T.  P.  & 
O.  C  GtOM,  aU  of  WaUa  Walla,  for  respond- 
mtB. 

ELLIS,  3.  Four  separate  actions  were 
brought  to  enjoin  the  dty  of  Walla  Walla 
from  oifordng  an  order  that  sidewalks  ad- 
jacent to  the  properties  of  the  respective 
plaintifiFs  be  removed  and  new  sidewalks  laid 
at  thedr  expose.  The  iamm  being  practical- 
ly the  same,  the  four  cases  were  by  stipu- 
lation ctmsolidated.  The  plalntUFs  are  the 
owners  of  certain  business  propwties,  some 
of  which  abut  on  fbe  south  line  of  West  Main 
street,  some  on  the  west  line  of  South  Third 
street,  and  some  aa  both  of  these  streets. 
All  of  these  pn^iertleB  are  In  the  plat  of  the 
original  town,  now  dty,  of  Walla  Walla. 
Between  ttie  years  18TC  and  1878  the  dty 
council  caused  the  streets  in  question  to  be 
euireyed,  gndw  established,  and  profiles  pre* 
pared  by  the  dty  surveyor,  and  adopted  and 
caused  to  be  filed  In  the  office  of  the  dty 
derk  Oie  profiles  of  ttie  grades  so  established. 

On  September  6,  1878,  Ordinance  Na  17 
mis  passed  making  it  unlawful  for  any  per- 
son to  cuistruct  any  sidewalk  or  gutter  ex- 
in  accordance  wltJi  the  ordinance;  re- 
quiring a  permit  from  the  committee  on 
streets  for  sucib  work;  requiring  tiie  dty 
surveyor  uikin  appUcatlim  to  make  the  necea- 
sary  surveys  for  sodi  work ;  requiring  a  cer- 
tificate of  fbB  surveyor  as  to  the  accuracy 
of  any  sudi  work  before  acceptance  by  the 
councfl ;  and  providing  for  sidewalk  loeaOtms 
and  curb  grades  as  follows: 

"Sec.fi.  The  grade  of  fSain  and  paralld 
streets  hereafter  estabUshed  shall  ran  from  cen- 
ter to  center,  and  the  cnrbs  of  those  streets 
shall  correspond  to  the  official  grade  of  the  cen- 
ter of  the  street  opposite.  The  grades  of  streets 
roDDing  from  north  to  south,  on  the  intersection 
of  Main  and  parallel  streets  shall  be  level  and 
shall  run  from  line  of  block  to  line  of  bloc^ 
the  ^ade  of  the  curb  lines  conforming  to  the 
official  grade  of  cross-street,  and  rnnning  with 
grade  parallel  to  the  center  of  tbe  street 

"Sec.  10.  In  all  cases  not  otherwise  provided 
for  the  curbs  shall  correspond  to  the  official 
grade  of  the  street  of  which  said  sidewalk 
shall  form  a  part  Sidewalks  shall  rise  from 
the  curbs  to  toe  line  of  the  block  at  the  rate 
of  one-fourth  of  an  incb  to  every  foot  of  width, 
and  where  the  covering  planks  do  not  cover  the 
whole  width  of  the  sidewalks  the  space  not  cov^ 
ered  shall  be  BUed  to  the  top  of  tbe  curb;  the 
width  of  all  sidewalks  hereafter  laid  on  streets 
eighty  (SO)  feet  wide  shall  be  twelve  (12)  feet 
and  upon  streets  one  hundred  (100)  feet  wide 
riiall  be  sixteen  (16)  feet  measuring  from  the 
line  of  the  block  to  the  outside  of  the  curb." 

On  November  26,  1880,  the  coundl  by  Or- 
dinance No.  81  established  a  certain  l>ench 
mark  100  feet  above  the  base  grades  of  the 
city  as  the  initial  bench  mark  of  all  levels 
thereafter  to  be  run  in  the  city. 

On  January  4,  1881,  Ordinance  No.  88 
was  adopted  establishing  the  grades  of  Main 
street  at  tbe  intoaections  of  the  coiter  line 
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with  the  CTOSs-Btreets.  at  spedfled  h^cbts 
above  the  base  grades  of  the  cit7. 

In  1881  the  city,  by  epecial  assessment 
against  the  abutting  properties,  graded  and 
Improved  the  roadways  of  Main  and  Third 
streets  substantially  to  the  grades  so  estab- 
Ushed. 

The  buildings  on  the  Ludwlgs  property,  or 
some  of  them,  were  first  erected  In  1881. 
All  of  tbe  other  buildings  on  all  of  the  prop- 
erties Involved  were  built  about  the  year 
1887.  So  far  as  the  record  shows,  none  of 
the  then  owners  of  any  of  the  properties 
secured  any  grades  or  surveys  for  the  con- 
struction of  these  buildings.  All  that  appears 
Is  that  In  the  construction  of  the  Ludwigs 
buildings  the  levels  were  taken  from  tbe 
physical  surface  of  the  crown  of  Main  street. 
Wooden  sidewalks  were  first  constructed.  In 
18S9  an  ordinance  was  passed  prohibiting 
wooden  walks  within  certain  limits  including 
the  properties  here  in  question.  During  the 
year  1900  and  1901  the  several  plalntUCs 
constructed  cement  concrete  sidewalks  'along 
tbe  adjaomt  streets  here  involved,  r^ladng 
the  old  wooden  sidewalk&  None  of  these 
parties  secured  grades  from  the  surveyor  as 
required  by  tbe  ordinance.  Ludwigs  claims 
that  he  was  told  by  the  chairman  of  the 
street  committee  to  put  bis  sidewalks  on  the 
same  grade  as  tbe  old  wooden  one,  but  the 
thffli  city  surveyor  testified  that  he  warned 
Ludwigs  that  be  was  building  his  walk  off 
grade  and  urged  him  to  use  tbe  official  grade. 
At  any  rate,  the  trial  court  found  that  all  of 
these  concrete  sidewalks  were  above  the  of- 
ficial grade,  and  none  of  the  plaintiffs  except- 
ed to  tbe  finding.  We  tberefon  accept  it  as 
a  fact 

In  19M  the  city  by  ordinance  created  local 
Improvemoit  district  No.  2  for  the  pavonent 
of  the  streets  here  Involved  with  asjAalt  on  a 
concrete  basa  The  district  Inclnded  all  of 
the  above-mentioned  propertiea  Main  street 
Is  100  feet,  Third  street  80  feet,  wide.  As 
formerly  Improved,  ttie  roadway  on  Main 
was  68  feet  and  on  Third  48  feet  wide.  Tbe 
width  at  sidewalks  was,  on  Main  16  feet,  on 
Third  12  feet  The  plan  of  the  new  improve- 
ment narrowed  tbe  roadway  on  Main  to  60 
feet,  on  niird  to  40  feet  t2ius  extending  the 
curbs  4  feet  farther  into  the  streets  on  each 
side.  The  improvemMit  consists  of  the  pave- 
ment of  the  roadway  from  curb  to  curb,  the 
construction  of  concrete  curbs  on  each  side 
of  the  narrowed  roadway,  and  the  laying  of 
a  4-foot  strip  of  concrete  sidewalk  from  the 
new  curb  to  the  (dd  sidewalk.  The  two  side- 
walks failed  to  meet  the  old  being  several 
Inches  higher  than  the  new.  The  crown  of 
the  asphalt  pavement  conforms  snbstantially 
to  the  elevation  of  the  center  grade  line  of 
Main  street  as  established  In  1881  by  Or- 
dinance No.  88.  The  curbs,  however,  do  not 
conform  to  Ordinance  No.  17  as  applied  to 
that  grade.  All  the  curbs  on  Main  street  are 
G  Inches  lower  than  tha  established  center 


grade  line  of  Main  street,  and  on  Third  street 
4  inches  lower  than  the  opposite  center  line 
of  Third  street   The  same  lowering  of  tbe 
curbs  prevails  throughout  tbe  whole  district 
This  happened  in  this  way:  Tbe  dty  engineer 
adopted  the  property  line,  instead  of  tbe  curb 
line,  as  tbe  base  of  the  sidewalk  grades,  thus 
reversing  tbe  rule  plainly  prescribed  In  Or- 
dinance 17,  above  quoted.   Obviously,  taking 
the  property  line  as  the  base  on  a  level  with 
tbe  center  line  of  the  street  and  sloping 
thence  down  to  the  curb,  16  feet  distant  on 
Main  street  and  12  feet  distant  on  Third 
street   at  the   rate  of   %   inch  to  tbe 
foot  would  make  the  curb  Just  4  inches 
lower  with  a  16-foot  walk  and  3  inches 
lower  with  a  12-foot  walk,  and  5  inches 
lower  with  a  20-foot  walk  than  would  have 
been  the  case  had  the  ordinance  been  follow- 
ed by  taking  the  16-foot  curb  line  on  Main 
street  and  the  12-foot  curb  Hue  on  Third 
street  as  the  base  on  a  level  with  the  craiter 
line  of  the  street        sloping  the  sidewalk 
grade  thence  up  ^  inch  to  the  foot  to  the 
property  line  and  down  %  inch  to  the  foot 
to  the  new  curb.    An  attempt  was  made  to 
justify  this  departure  from  the  ordinance 
on  the  ground  that  for  years  that  plan  had 
been  followed  because  of  the  varying  heights 
of  the  crown  of  the  streets  before  there  were 
any  permanent  pavements.  Tho  actual  phyd- 
cal  crown  of  a  street  is,  however,  a  very  dif- 
ferent thing  from  tbe  officially  fixed  grade  of 
the  center  line  of  the  street    Tbe  crown 
would,  of  course,  vary  with  the  state  of  re- 
pair ot  tbe  street   Hie  grade  being  a  fixed 
line  with  reference  to  tbe  city  datum  would 
be  invariable.   It  Is  clear  from  the  evidence 
that  this  confusion  of  crown  with  oflldal 
grade  has  led  to  the  blunder  of  pla<dng  the 
curbs  in  this  district  from  4  to  6  Inches  below 
the  official  curb  grade. 

The  court  found,  In  substance,  all  ot  ttie 
facts  as  above  ontHned,  and  further  found 
that  tlie  plalnttfEs*  sidewalks  are  all  above 
tbe  ofBcial  grade,  while  the  strip  of  new  side- 
walk laid  by  the  <dty  is  on  Main  street  4  inch- 
es, and  on  Third  street  3  inches,  below  tbe 
official  sidewalk  grade  of  tbe  respective 
streets,  and  that  the  lowering  of  the  side- 
walks adjacent  to  the  plaintiff'  propertiee 
will  damage  tbe  plalntlEb*  properties  in  ad- 
dition to  what  tbey  were  damaged  upon  the 
making  of  tbe  permanent  Imj^uvemait  by 
the  dty  In  1904.  Tbe  defendants  were  ac- 
cordingly enjoined  from  compelling  the  low- 
ering of  the  plaintifCs'  sidewalks  to  conform 
to  the  new  strip  of  ^dewalk  until  these  dam- 
ages have  been  assessed  and  jiald.  The  de- 
fendants appealed. 

[1]  The  appellants  contend  that  tbe  actlimB 
are  barred  by  tbe  statute  of  limitations  be- 
cause the  curb  grade  was  lowered  In  1904, 
and  these  actlouB  were  not  commenced  till 
1912.  It  must  be  remembered,  however,  that 
neither  Ordinance  No.  17  nor  Ordinance  No. 
88,  which  fixed  tbe  established  street  and  curb 
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gndes,  has  ever  been  repealed.  They  have 
merely  been  rlolated.  The  official  snde  haa 
never'  been  dianged.  The  wrong  therefore 
dates  from  eadi  actual  idiyalcal  cbange^  Tbe 
Kei»ndaita  nxy  be  baned  of  taj  remedy  for 
the  canetrnetlon  of  t3ie  fonr-foot  str^  of  new 
ridewallc  which  was  laid  In  1001  They  are 
not  barred  as  to  the  threatened  enforced  low- 
txing  <3i  the  old  aldewalka  adjacent  to  their 
prcvertles  to  a  level  below  the  established 
grade. 

[2]  The  appellants  also  contend  that  under 
the  dedalon  In  Rettlre  t.  North  Taklma.  75 
Wash.  143.  134  Pac.  699,  to  the  effect  that 
all  that  iB  required  of  a  dty  Is  to  construct 
the  sidewalk  with  reasonable  reference  to  the 
established  grade  of  the  roadway,  no  dam- 
ages can  be  recovered  In  this  case  In  any 
event  On  the  other  hand,  the  respondents 
ai^e  txom  the  same  case  that  their  own  old 
sidewalks,  though  higher,  reasonably  con- 
form to  the  official  grade  of  the  roadway. 
That  case,  however,  was  decided  upon  Its 
own  tacts.  No  grade  had  ever  been  estab- 
Ustaed  for  the  sidewalk  area,  either  with  ref- 
erence to  the  center  line  of  the  roadway  or 
otberwlsfe  The  sidewalk  there  involved  was 
the  Initial  Improvement  of  the  sidewalk  area. 
So  hr  as  appeared,  its  level  was  the  only  of- 
ficial grade  ever  eetabllshed.  The  sum  of 
that  decision  is  that,  in  an  initial  improve- 
ment,  the  laying  of  a  sidewalk  ten  inches 
higher  than  center  of  the  roadway  in  a  resi- 
dence district  is  not,  per  se,  an  abuse  of  the 
city's  acknowledged  power  to  establish  orig- 
inal grades  for  its  sidewalks.  Here  the  dty 
bid  actually  established  a  grade  for  both 
roadway  and  sidewalk  by  fbrmal  ordinances. 
Both  parties  were  bound  to  observe  that 
grade  and  omform  to  it  A  definite  grade 
oaoe  established  or  long  recognized  by  the 
dty  in  improving  the  street  cannot  be  chang- 
ed without  payment  of  any  damages  which 
may  restdt  to  the  owner  of  abutting  pn^^ 
ty.  Thorb«rg  v.  Hoquiam,  77  Wash.  678, 138 
Pat  304. 

[I]  The  respondents  urge  that  the  dty  by 
an  Mder  in  1891  raised  the  grade  of  Main 
street  from  Fourth  to  Second  streets  six 
Inches.  As  pointed  ont  in  Jones  v.  GiUis,  70 
Wash.  688.  13S  Pac.  627,  137  Pac.  819,  there 
li  ao  evidence  that  this  order  had  any  ref- 
aeaix  to  the  sidewalk  area  or  curb  grades, 
bat  there  is  another  reason  why  it  oould  have 
no  toCh  effect  The  grades  had  already  been 
established  by  fbrmal  ordinances.  These  or- 
dinsnces  oonld  not  be  r^>ealed  or  amended 
by  a  men  order  on  moOxm.  HcQuillln,  Mu- 
nicipal Ordinances,  i  210. 

The  dearly  establlafaed  fact  that  In  this 
case  the  cUy,  in  violation  of  the  provisions  of 
Ordinance  No.  17,  ad<9ted  the  prxuperty  line 
u  ttie  base  for  t^e  sidewalk  grade,  Instead 
vt  the  cnrb  line  16  feet  from  the  proper^  line 
oa  Main  street,  and  12  feet  from  the  prop- 
erty line  on  Third  street,  thus  lowering  the 


established  corb  lines  4  and  8  Indies,  reapee* 
tlvdy,  distinguishes  this  case  fran  that  pre< 
suited  in  Jones  t.  OiUls,  supra.  In  that  ease 
then  wad  no  evldoioe  that  the  iddewalk  gnde 
did  not  conform  to  the  center  line  of  the 
street  In  tact,  it  Is  said  in  that  case  that 
the  strip  of  new  sidewalk  was  "about  level 
with  the  crown  of  the  street** 

[4]  The  reqwnd^ts  are  not  entitled  to  re* 
cover  damages  for  the  destruction  of  their 
old  sidewalks  so  far  as  they  do  not  conform 
to  the  official  grade.  They  are,  however,  en- 
titled to  such  damages  as  may  nenlt  solely 
from  lowering  the  sidewalks  contiguous  to 
their  properties  below  the  established  grade. 

The  judgment  is  affirmed. 

GBOW,  a  J.,  and  OHADWIOK,  UAIM,  and 
PABKBB,  JJ.,  concur. 


ILASTELLI  T.  HENBT  et  aL   (Na  12139.) 
(Supreme  Court  of  Washington.   Jan.  6^  1916^) 

1.  Mabtbb  anu  Sebvant  (I  2S6*)— QuESTion 

FOB  JCBT— MaSTEB's  NBGUQENCB. 

Id  an  action  for  injuries  to  a  contractor's 
employ^  thrown  in  front  of  the  donkey  engine 
on  which  he  was  riding  by  a  pinch  bar  on  its 
running  board  strikiuff  a  dump  of  sand,  held, 
on  the  evidence,  that  whether  the  foreman 
should  have  anticipated  the  result  was  for  the 
Jury. 

[Bd.  Note.— For  other  cases,  see  Blaster  and 

Servant,  Cent.  Dig.  fif  1001,  1006,  1008,  1010- 
1015,  1017-1033,  1035-104^  lOS.  1046-1060; 
Dec.  Dig.  i  286.*] 

2.  Mastbb  and  Sebvaht  (S  210*)— MaaTKa'a 
Lubhitt— AssuicpnoiT  or  Bisk. 

An  employ^  assumed  the  opoi  and  ohvioiu 
dangers  of  the  work,  but  not  those  that  wen 
not  open  and  obviouB. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Ser^t,  Cent  Dig.  fij  61&^;   Dec.  Dig.  | 

8.  KUSTBB  AND  EtoVAHT  (|  266*)— AOTZOR  VOI 

iHJDBT—BimnBN  or  Pboot. 

In  a  Bervaat's  action  for  injary,  the  bur- 
den of  proving  that  he  assumed  the  risk  or  was 
guilty  of  eontiibutory  uegligenoe  was  upon  the 
master. 

[Ed.  Note.— Fw  otAsr  cases,  see  Master  and 
Servant,  Gent  Dig.  H  877-008,  0S6;  Dec  Dig. 
I  265.*J 

4.  Masteb  and  Bebvant  (|  288*)— Action  fob 
IRJCBT— Question  roB  Jubt— AssuHPTioir 
OT  Risk. 

In  action  by  an  employ^  for  injur?  from  be- 
ing thrown  from  the  running  board  of  a  donkey 
engine  when  an  iron  bar  on  the  running  board 
struck  a  dump  of  sand,  held,  that  his  assump- 
tioQ  of  risk  was  for  the  jnry. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i|  IO68-1688;  Dec.  Dig.  | 
288.*] 

6.  Masteb  and  Sebvant  (|  280*)— Aonoif  fob 
Injubies — Question  fob  Jubt— Contbibu- 

TOBT  NEQUQBNCB. 

The  questimi  of  contributory  negligence  of 
an  employ^  held  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant^  Cent.  Dig.  8S  1089.  1090,  1082-1182; 
Dec  Dig.  I  289.«f 

D^>artment  1.    Appeal  from  Saperlor 

Court,  King  County;  Mitchell  Gilliam,  Judga 
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Action  by  Domlnick  Rastelll  against  L.  C. 
Henry  and  another,  doing  business  as  Henry 
&  McPhee.  Judgment  for  idaintlfl,  and  de- 
fendants appeaL  Affirmed. 

Peters  &  Powell  and  Geo.  B.  de  Stelgner, 
all  of  Seattle,  for  appellanta.  Burton  B. 
Bennett,  <tf  Seattle,  for  respondent 

GOSE,  J.  The  plaintiff  was  Injured  while 
engaged  In  the  service  of  the  defendants,  and 
seeks  compensation  upon  the  theory  that  the 
defendants  were  negligent'  The  Jury  adopt- 
ed the  plaintiff's  view  of  the  case,  and  the 
verdict  was  made  effective  by  a  judgment 
This  appeal  followed.  This  Is  the  second  ap- 
peal. RastelU  T.  Henry,  73  Wash.  228,  131 
Fac.  043. 

The  facts  are  fully  stated  In  the  opinion  on 
the  former  appeal.  In  brief  they  are  as  fol- 
lows: The  respondent  Is  an  Austrian  by 
birth,  was  26  years  of  age  at  the  time  be 
met  his  injury,  and  was  experienced  in  rail- 
road construction  work.  He  had  worked  for 
the  appellants  about  8  days.  The  appellants 
were  making  a  fill  for  a  side  track.  The  re- 
spondent worked  a  part  of  a  day  along  the 
fill.  He  was  then  put  to  work  as  a  pitman; 
that  is,  working  about  a  steam  shovel.  The 
dirt  for  the  fill  was  loaded  onto  cars  by 
means  of  a  steam  shovel.  The  cars  were 
hauled  on  a  temporary  track  to  the  flU,  where 
they  were  dumped.  It  was  customary  for 
the  men  who  dumped  the  cars  to  level  the 
dirt  immediately.  The  respondent  testified 
that  on  the  morning  of  the  accident  the  ap- 
pellants' foreman  directed  the  steam  shovel 
crew  to  get  onto  the  donkey  engine  and  go 
down  the  track  for  the  purpose  of  putting  a 
steam  or  leveling  plow  onto  the  track;  that 
the  foreman  directed  him  to  take  a  frog 
weighing  26  or  30  pounds  (others  say  80 
pounds)  with  him ;  that  he  did  so;  that  he 
attempted  to  get  on  the  back  part  of  the  en- 
gine, and  found  the  space  all  taken;  that 
the  foreman  then  said  to  him  to  get  on  in 
front ;  that  he  got  on  in  front  with  the  frog, 
and  noticed  a  pinch  bar  lying  upon  the  run- 
ning board;  that  be  stepped  upon  the  run- 
ning board  and  had  to  hold  to  the  frog;  that 
the  engine  started  at  once:  that  after  they 
had  gone  some  distance,  the  pinch  bar  shift- 
ed BO  that  It  projected  over  the  end  of  the 
running  board,  came  in  contact  with  an  earth 
dump,  and  tlirew  the  plaintiff  in  front  of  the 
engine  In  such  a  way  that  his  1^  was  cot  off. 
The  foreman  testified  that  a  few  dunups  had : 
beea  left  near  the  edge  of  the  temporary 
track  the  day  before  to  be  leveled  with  the 
plow  car  as  soon  as  It  was  placed  on  the 
track.  A  witness  for  die  respondent  testified 
that  the  foreman  put  the  pinch  bar  on  the 
running  board  of  the  engine.  The  pinch  bar 
was  four  or  five  feet  In  length  and  w^bed 
12  to  16  pounds.  Respondent  said  that  Jnat 
as  soon  as  he  got  onto  the  footboard  the  eor 
glue  started,  and  that  the  whole  crew,  in- 
cluding the  engineer,  was  under  tha  direction 


of  the  foreman.  The  witness  who  'testifled 
that  the  foreman  put  the  pinch  bar  on  the 
footboard  said  that  the  foreman  told  the  re- 
spondent to  get  on  In  front  and  said,  "Harry 
np ;  Jump  on  in  fr<Hit"  uid  tbat  the  reepMid- 
ent  obeyed  the  order.  A  witness  testified  that 
the  dumps  are  usually  leveled  at  once  by  the 
men  who  dump  the  cars.  The  testiUnocy 
shows  that  tbe  foreman  knew  that  the  dun^M 
were  there.  There  la  no  evidence  that  the 
respondent  knew  this  fact  Tbe  inference  Is 
that  be  did  not,  bcauae,  as  we  have  said,  the 
testimony  is  that  the  costom  was  to  level  the 
dumps  at  onoe.  The  foranan  testified  timt 
he  did  not  put  tbe  plndi  bar  on  the  enslne^ 
and  that  be  did  not  know  tbe  respondent  was 
up<ni  tbe  front  of  the  engine  nntQ  after  be 
had  beoi  injured. 

The  appellants  contend: .  CU  That  the  In- 
jury could  not  have  been  reasonably  foreseen 
or  anticUiated;  &i  Uiat  the  resptxident  a»- 
sumed  tbe  risk  and  was  guilty  of  oontribu- 
tory  negligence. 

[1]  In  the  light  of  the  facts  stated,  we  think 
it  was  for  the  jury  to  say  whether  an  ordi- 
narily prudent  foreman  ought  reastxiably  to 
have  anticipated  the  results  that  followed. 
The  jury  were  warranted  in  believing  that 
the  foreman  placed  the  pinch  bar  upon  the 
running  board,  and  the  foreman  testified  that 
he  knew  of  the  presence  of  tbe  dumps.  Tim 
Jury  were  also  warranted  in  believing  that  a 
reasonably  prudent  man  would  have  antici- 
pated that  the  motion  of  the  engine  might 
cause  the  pinch  bar  to  project  b^ond  0ie 
end  of  the  footboard. 

[2-C]  Questions  of  assumed  risk  and  con- 
tributory negligence  will  be  considered  to- 
gether. The  respondent  was  a  man  experi- 
enced in  railroad  construction  work.  He 
knew  that  cars  were  being  loaded  with  dirt 
and  that  dirt  was  being  dumped  into  the  fill ; 
but  there  la  no  testimony  that  he  knew  that 
the  dumps  had  not  been  leveled.  He  assumed 
the  open  and  obvious  dangers,  but  he  did  not 
assume  those  that  were  not  opoi  and  obvi- 
ous. He  knew  of  the  presence  of  the  pinch 
bar.  As  a  man  experienced  In  such  work,  he 
knew  that  the  track  was  a  temporary  one^ 
and  that  the  pinch  bar  might  Joggle  over  t3ie 
end  of  the  footboard.  Tbe  pr<almate  cause 
of  the  Injury,  however,  was  the  presence  of 
the  pinch  bar  and  the  dump  of  earth.  Ha 
knew  of  the  presence  of  one  of  the  elements* 
but  not  of  the  other.  Hie  burden  of  proving 
that  the  respondent  assumed  the  risk  or  that 
be  was  guil^  of  contributory  negl^^enee  was 
upon  tbe  appellants. 

It  Is  argued  In  tbls  connectbm  that  the  re- 
spondent vcdnntarily  chose  the  nmninK  board 
which  was  a  dangerous  i^ce,  when  he  might 
have  stood  vpoa  the  deadwood,  whkh  was  a 
safe  place.  The  answer  to  this  Is  twofold: 
First,  he  did  not  know  of  the  presence  of  the 
dump;  second,  he  was  told  to  "hurry  up; 
jump  on  In  fnmt"  and  Jpst  as  socn  as  he  got 
onto  the  running  board  with  Ou  trog  the  en- 
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elue  started.  The  jury  were  warranted  in  be- 
Uering  tUs  testlmoiiy,  and.  If  they  did  be- 
Uere  it,  the  leqpondent  had  lltUe  time  or  op* 
purtonlty  for  aetecttng  a  safe  itface  or  for 
determlnliig  which  was  the  safer  place,  the 
deadwood  or  the  footboard. 

It  Is  said  that  reepondeot  should  hare  laid 
the  frog  upon  the  rods  or  handrails  whldb 
wtn  attacked  to  the  engine  and  Oat  he 
fihoald  hare  taken  hold  of  ooe  of  these  rods. 
He  testified  that  he  could  not  so  place  the 
Inig,  and  that  he  had  to  tuM  it.  The  photo- 
graphic views  of  the  engine  do  not  conclude 
hlni  upon  the  auestlon,  in  view  of  the  haste 
with  whlcli  he  was  required  to  act 

The  appellants  have  dted  a  line  of  anthor- 
Itiee  which  would  be  In  point  If  the  respond- 
eat had  been  Injured  because  of  any  defects 
hi  the  temporary  track.  The  respondent  tes- 
tified that  he  knew  that  the  track  was  not 
good.  He,  of  course,  knew  that  it  was  a 
temporary  track.  He  knew  the  character  of 
the  work.  Indeed,  he  knew  every  condition 
and  every  element  present,  save  one — the 
dump  of  earth. 

We  Qilak  the  case  was  one  for  the  jury. 

The  judgment  Is  afBimed. 

CROW,  0.  J.,  and  PARKER,  J.,  concur. 

CHADWICE.  3.  It  Is  my  opinion  that  the 
former  decision  of  this  court  (73  Wash.  228. 
181  Pbc  648),  is  wrong.  The  danger  was  ob- 
riauB,  and  the  risk  was  Incident  to  the  work 
theo  being  done  by  fbe  plaintiff  and  his  as- 
soctatee,  but  this  court  held,  Inferentially  at 
least,  that  if  there  bad  been  testimony  tend- 
ing to  show  that  the  foreman  himself  had 
placed  the  pinch  bar  on  the  footboard,  that 
It  would  be  for  the  Jury  to  say  whether  it 
was  an  act  of  negligence  and  the  proximate 
ciDK  of  the  injury.  That  decision,  It  seems 
to  me,  compels  the  present  holding,  and  for 
that  reason  I  oonenr  In  the  result. 


WECHNER  et  al.  v.  DORCHESTBR. 

(No.  12083.) 

(Sapreme  Coart  of  Waflhington.   Dee.  4,  1914.) 

1.  ESTOPPEX    (I  lOl*)— JtJDGMENTe— SaUB  OT 

Ihtebkst— Right  to  Siiebiff's  Deed. 
E„  the  holder  of  judgment  liens,  after  re- 
deeming the  property  from  a  mortgage  foreclo- 
nre  sale  to  A.,  caused  the  property  to  be  sold 
Eo  B.  under  executions  Issuea  on  his  judgments. 
Meantime  A.  procured  a  quitclaim  deed  from 
the  oiirinal  owner's  transferee.  Thereafter  B. 
usigned  to  T>.  the  certificate  of  redemption  on- 
d«r  the  mortgage  foreclosare.  These  sales  and 
urignmentfl  were  properly  recorded,  and  all  pai^ 
ties  bad  notice  at  all  times  of  their  execution. 
h€li,  that  the  act  of  D.  in  thereafter  leUing  his 
interest  under  the  judgments  and  the  certificate 
of  sale'tbereander  to  A.  for  the  price  paid  by  D. 
tid  Dot  estop  D.  from  demanding  and  receiTing 
« iberifPs  deed  for  the  property  under  his  ce^ 
tifieate  ot  redemption  from  the  mortgage  sale. 
.[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  I  293;  Dec.  Dig.  JilOl.*] 


2.  Estoppel  (§  54*)  — Comduot— Wamt  o» 

Knowledge— Necebsitt. 

To  create  an  estoppel  it  is  necessary  that 
the  party  claiming  to  have  been  Influenced  Ity 
another's  conduct  to  his  injury  shall  have  been 
destitute  of  knowledge  of  the  facts  and  of  any 
available  means  of  aoiuirinz  such  knowledge, 
and  that  the  facts  shall  have  Deea  equally  with- 
in the  knowledge  of  the  parties,  or  that  both 
shall  not  have  had  the  same  means  of  sscertaln- 
Ing  the  truth. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  H  128-135 ;  Dec.  Dig.  5  54.» 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  EstoppeL] 

Department  2.  Appeal  from  Superior 
Court,  Clarke  County;  Donald  McHaster, 
Judge. 

■  ActlMi  by  R.  li.  Wediner,  administrator  of 
the  estate  of  3.  3.  Attzidge,  deceased,  and 
others,  against  H.  O.  Dorchester.  Judv> 
ment  for  piaintUEa  for  a  certain  sum,  but 
den^ng  canoellaUon  of  deed  and  refusiiig  to 
aulet  title  In  tliem,  and  plalntifte  aK>eal. 
Afllrmed. 

Miller,  Crass  &  Wilkinson,  of  Vancouver, 
for  appellants.   H.  W.  Arnold,  of  Vancouver, 

for  respondent. 

MOUNT,  J.  This  action  was  brought  to 
cancel  a  deed  upon  certain  real  property,  and 
to  quiet  the  title  thereto  in  the  plalntlfTs. 
Upon  issues  joined  the  cause  was  tried  to 
the  court  without  a  jury.  Findings  of  fact 
were  made  and  a  judgment  was  entered 
awarding  the  plaintiffs  |665.47,  with  Interest 
thereon,  but  denying  a  cancellation  of  the 
deed,  and  refusing  to  quiet  the  title  in  the 
plaintiffs.   The  plaintiffs  have  appealed. 

[1]  The  principal  facts  in  the  case  are 
Etlpulated,  and  are.  In  substance,  as  follows, 
stated  in  chronological  order:  In  the  year 
1908  Oliver  Walling  and  others  were  the 
owners  of  the  tract  of  land  in  controversy, 
In  Clarke  county,  Wash.  The  owners  had  ex-) 
ecu  ted  and  delivered  two  mortgages  upon 
their  real  estate,  one  in  favor  of  one  LavcfT- 
dleur,  and  the  other  in  favor  of  one  Mc- 
Eenua.  These  mortgages  were  duly  record- 
ed. Subsequent  to  the  mortgages  three  judg- 
ments were  obtained  against  the  mortgagors 
in  favor  of  one  J.  P.  Johnson.  These  judg- 
ments will  be  hereafter  referred  to  as  the 
Johusw  judgments.  In  January,  1909,  an 
action  was  brought  to  foreclose  the  mort- 
gages. The  mortgagors  and  their  judgment 
creditors  were  all  made  parties.  While  that 
action  was  pending,  and  on  March  3,  1900, 
the  owners  by  quitclaim  deed  conveyed  all 
their  Interest  in  the  property  to  one  F.  V. 
Arnold,  who  had  notice  of  the  foreclosure 
proceedings  and  pundiased  subject  thereto. 
Thereafter,  on  August  14,  1909,  the  mort- 
gaged property  in  question  was  sold  under  a 
decree  of  foreclosure,  and  bid  In  by  J.  J.  At- 
trldge.  The  mortgaged  prc^nrty  at  this  sale 
brought  enough  to  satisfy  the  mortgages,  but 
there  was  nothing  to  apply  upon  the  Johnson 
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jndgments.  On  Mardi  22d  the  Johnson  Jndg- 
raeats  were  os^gDed  to  one  Bpperson;  and 
on  March  26,  1910,  O^wson  gave  notice  ot 
Intention  to  redewn  from  the  snurchaser  at 
the  nuHtgage  sale;  Afterwards,  on  March 
31,  1810,  Elpperson  redeemed  by  paying  the 
amount  of  the  selling  price,  with  interest,  to 
3.  J.  Attri^,  tile  purchaser  at  tbe  mort- 
gage sala  Thereafter,  <m  Ainll  26,  1910, 
Arnold  conveyed  by  qultdalm  deed  hla  in- 
terest in  the  property  to  3.  3.  Attrldge.  On 
Angust  13.  1910,  E^iperson,  being  the  owner 
of  the  Johnson  Judgments,  and  having  re- 
deemed from  the  mortgage  sale  as  hereinbe- 
fore stated,  caused  an  execution  to  be  is- 
sued on  the  Johnson  Judgments,  and  the  real 
estate  in  question  was  sold  under  this  execu- 
tion to  the  defendant,  H.  O-  Dorchester.  On 
November  15, 1010,  Epperson  sold  and  assign- 
ed to  Dorchester  the  certificate  of  redemption 
under  the  mortgage  foreclosure  above  referred 
ta  All  these  sales  and  assignments  above  re- 
ferred to  were  duly  recorded  in  the  auditor's 
office  of  Clarke  county,  where  the  property 
was  situated.  All  the  parties  at  all  times  had 
full  notice  of  these  conveyances.  On  Decem- 
ber 26,  1910,  at  the  request  of  Attrldge  and 
his  counsel,  Dorchester  sold  his  interest  in 
the  Johnson  Judgments  and  the  certificate  df 
sale  thereunder  to  Attrldge  for  the  sum  of 
¥665.47,  being  the  price  Dorchester  liad  paid. 
On  May  1,  1911,  Dorchester,  under  Us  cer- 
tiflcate  of  redemption  from  the  mortgage 
sale,  demuided  and  received  a  sheriff's  deed 
for  the  property  in  question.  This  action 
was  broi^ht  to  set  aside  this  deed.  As  stated 
above,  the  trial  court  concluded  that  the 
dierilTs  deed  of  May  1,  1911,  conveyed  in 
fee  the  title  of  the  property  in  dispute  to  the 
defraidant,  Dorchester,  but  found  that  the 
.  sale  of  the  Interest  In  the  Johnson  Judgments 
to  Attrldge  for  9665.47  was  without  con- 
sideration, and  therefore  wdered  this  money 
returned.  The  appeal  la  loosecuted  from 
that  Judgment  The  defendant  did  not  ap- 
peal. 

It  is  apparent  from  this  statement  of  fiicts, 
which  Is  agreed  to,  that  the  only  Interest 
which  Attrldge  had  to  the  property  in  dis- 
pute was  acquired  undw  the  sale  of  the 
property  by  virtue  of  the  Johnson  Judgments. 
It  is  ctmceded  by  the  appellants,  as  we  un- 
derstand, on  the  briefs  that  the  Johnson 
Judgments  were  simply  liens  upon  the  real 
estate,  subject  to  the  mortgage  liens,  and 
that  these  liens  gave  the  right  of  redemption 
within  the  statutory  period,  which  Is  one 
year  from  the  date  ot  sale  Sectlcm  695, 
Bern.  &  Bal.  Code.  And  it  ia  also  apparently 
conceded  that  an  execation  issued  upon  these 
Judgments  did  not,  and  could  not,  extend  the 
time  for  redemption.  The  execution  upon  the 
Johnson  Judgments  clearly  ccmferred  no  new 
rights  upon  the  holders  of  these  Judgments. 
The  defendant,  Dorchester,  regularly  obtain- 
ed title  to  the  land  In  question  at  the  time 
the  aherUTs  deed  was  Issued  on  May  1,  1911, 
by  virtue  of  the  mortgage  foreclosure.  He 


was  ^Iso  Oxe  holder  of  Qw  BberlfTs  cradflcate 
of  sale  under  the  subsequent  Johnstm  Jndg^ 
ments.  At  this  time  the  right  of  redemption 
of  any  party  or  any  subsequent  purchaser 
with  notice  had  fully  expired.  The  plaintUT 
Attrldge,  who  was  the  first  purchaser  at  the 
mortgage  sale,  and  from  whom  the  pn^wrty 
had  been  redeemed;  bad  acquired  a  supposed 
Interest  from  Mr.  Arnold.  The  only  Interest 
which  be  acquired  from  Arnold  was  clearly  a 
right  to  redeem  within  the  year,  which  be 
did  not  da  His  il^ts  from  that  source  were 
then  lost 

Counsel  fw  the  appellants  make  some  con- 
tention in  their  brief  to  the  effect  that  At- 
trldge was  induced  by  fraud  to  purchase  the 
certificate  of  sale  under  the  J<dinsoa  Judg- 
menta;  and  also  that  the  deftedant  Dor^ 
Chester  Is  estopped  to  say  that  the  title  to  the 
property  was  not  sfdd  to  Attrldge  for  the 
sum  of  $666.47  when  the  certificates  of  sale 
under  the  Jtdmaoa  Judgments  were  sold. 
There  Is  no  merit  In  ^ther  ot  these  conten- 
U<mB.  No  fraud  la  aUeged  in  the  cmnplalnt, 
and  clearly  no  fraud  was  proveu.  All  the 
parties  who  had  anything  to  do  with  the 
transaction  knew  of  all  these  transfers.  At 
the  time  Dorchester  sold  the  certificate  of 
sale  under  the  Johnson  Judgments  to  Attrldge 
for  $065.47,  Mr.  Attrldge  was  represented  by 
counsel  who  knew  all  the  facta,  who  had  ex- 
amined tile  rectwd^  was  Informed  of  all 
these  conveyanceB.  and  presumably  knew 
the  effect  of  the  conT^aneea.  They  sought 
the  purdiasei  whldi  was  not  offered  to  them. 
It  was  not  Intimated  or  intwded  at  the  time 
of  this  sale  that  Dorchester  was  releasing 
his  rights  to  a  deed  under  the  foreclosure 
sale.  He  Sfdd  whatever  rights  the  Johnson 
Judgments  or  the  sale  under  the  Sobnaoa 
Jud^mts  carried,  and  nothing  mora.  We 
are  satisfied  that  when  Attrldge  purchased 
the  certificates  under  the  Johnson  Judgments 
he  knew  Just  what  he  was  purchasing. 

[2]  In  order  to  create  an  estoppel  it  la 
necessary  that: 

"The  party  claimin?  to  have  been  Influenced 
by  the  condact  or  declarationa  of  another  to 
his  injury  was  himself  not  only  destitute  of 
knowledge  of  the  state  of  facts,  but  was  also 
destitute  of  any  convenient  and  available  means 
of  acquiring  such  knowledge;  and  that  where 
the  facta  are  known  to  both  parties  or  both  have 
the  same  means  of  ascertaining  tbe  truth  there 
can  be  no  eatoppel."  11  Am.  &  Eng.  Ency. 
Law,  p.  434:  Globe  Nav.  Co.  v.  Maryland-  Cas. 
Co.,  39  Wash.  299,  307,  81  Pac  826. 

Tbe  evidence  upon  this  qoesdisi  la  dear 
and  certain  to  the  effect  that  all  the  parties 
had  equal  knowledge.  Dorchester  knew  what 
be  was  selling;  Attrldge  knew  what  he  was 
baying;  both  were  dealing  at  arm's  length; 
and  nether  made  any  representations,  or  at- 
tempted to  deceive  tbe  other,  unless  Attrldge 
supposed  that  in  buying  the  certificate  of  sale 
under  the  Johnson  Jndgments  he  might  ac- 
quire some  advantage  over  the  holder  of  the 
certificate  under  the  mortgage  sale.  We  are 
satisfied  from  a  review  of  the  whole  record 
that  the  trial  court  properly  refused  to  set 
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aside  the  sherUTs  deed  of  May  1*  1911,  to 
Mr.  Dorchester. 
The  Judgment  Is  tberefore  affirmed. 

CROW,  a  X,  and  MAIN,  FULLOBTON, 
and  ELLIS,  JJ.,  concur. 


DAVID     riDBLHT-PHENIX  FIBfil  INS. 
CO.  OF  NEW  YORK. 

(No.  12376.) 

(Supreme  Court  of  Washington.  Jan.  6,  1916.) 

L  INBUKANCK  (|  645*)— AOTIOW  OW  POLIOT— 

Pleadino  and  Pboof. 

An  allegation  of  the  answer,  in  an  actlna 
on  a  fire  insurance  policy,  denying  "each  and 
every  allegation"  in  a  certain  paragraph  of  the 
complaiat,  being  the  form  of  general  denial  con- 
templated by  Bern.  &  BaL  Code,  {  264.  pnt  la 
issue  the  allegation  of  inch  paragraph  as  to 
the  value  of  the  property  destroyed. 

[Ed.  Note.— For  otiier  caaes,  aee  InBnranc& 
Cent  Dig.  H  16M.  1632-1644;  Dee.  Dig;  { 
645.'] 

2.  SnpuLATions  <|  14*) — Effect. 

Where,  in  an  action  on  a  fire  insurance 
policy,  the  Talue  of  the  property  destroyed  was 
in  issue,  and  defendant  claimed  that  the  policy 
WBS  void  for  fraudulent  swearing  by  plaintiff 
u  to  such  value  and  as  to  what  propoty  was 
destroyed,  statements  of  counsel  amounting  to 
a  stipulation,  eliminating  the  question  of  fraudu- 
leat  swearing  as  to  value,  did  not  eliminate  the 
question  of  fraudulent  swearing  as  to  the  ralae 
of  the  property. 

lEi.  Note-— For  other  caaes,  see  Bttinilations, 
Gent  Dig.  U  24-37;  Dec  C3g.  |  14.*] 

3.  INSDBANCE  (|  646*)— AOIIOH  OW  POUOT— 
Sfeciai.  Denial. 

Id  an  action  on  a  fire  Insurance  policy,  an 
illation  of  the  answer  that  plaintiff,  under 
the  terma  of  the  policy,  had  avoided  it  by  fraod- 
nlat  swearing  as  to  the  property  destroyed  and 
its  value  presented  an  amrmatlTe  defense,  and 
was  not  a  **Bpecial  denial"  within  the  rule  that 
where  boUi  a  geneiml  denial  and  specdal  denials 
art  employed  in  an  answer,  the  loope  vt  the 
general  dental  is  limited  to  the  Issues  raised  by 
the  special  denials. 

[Ed.  Note.-~For  other  cases,  see  Insurance, 
Cent  Dig.  fl  1664,  1632-1644;  Dec  Dig.  | 
645.'] 

i  TaiAL  (I  260*)— Bbfcbai.  of  Instbuctzonb 

COTEBBD. 

In  an  action  on  a  fire  Insurance  policy,  a 
reqaested  instruction  that  the  value  set  opposite 
the  variouB  items  in  the  proofs  of  lose  could 
not  be  considered  on  the  issue  whether  plaintiff 
had  avoided  the  policy  by  fraudulent  swearing 
u  to  the  articles  destroyed  was  sufficiently 
covered  by  an  instruction  tiiat  to  avoid  the  pol- 
icy plaioUff  must  have  knowingly  and  willfully 
■vom  falsely  in  bis  proof  of  loss  that  certain 
iTtictes  were  destroyed,  with  Intent  to  defraud 
defendant 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent. 
Dig.  II  651-668;  Dec.  Dig.  |  260.*] 

5.  InsTOAifCB  (I  670*>— AonoH  on  Pouot— 

TiBDICT-nJnDQMENT. 

A  verdict  for  plaintiff,  in  an  action  on  a  fire 
inmrance  policy,  wherein  defendant  contested 
tb«  alleged  value  of  the  property  destroyed  and 
coDtended  that  plaintiff  had  avoided  the  policy 
bj  fraudulent  swearing,  in  the  proof  of  loss,  as 
to  the  property  destroyed,  did  not  demand  a 
Jndment  for  the  full  amount  of  the  policy. 

[Kd.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  fifi  1786-1787 ;  Dec.  Dig.  1  670.*] 


6^  Appeal  and  EteBOB  (|  1003*)— Tebdiot— 

Weight  or  Evidence. 

The  weight  of  evidence  is  for  the  jury,  and 
not  for  the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E»or^^Cent  Dig.  If  393S-S943;  Dec  Dig.  | 

Department  1.  Appeal  from  Superior 
Court,  Pierce  County;  E.  M.  Card,  Judge. 

Action  by  Peter  David  against  the  Fideli- 
ty-Phenlx  Fire  Inanrance  Company  of  New 
York.  From  judgmmt  for  plaiutlflf  for  leas 
than  claimed,  he  appeals.  Affirmed. 

Sachse  &  David,  of  Tacoma,  for  appellant 
Granger  &  Clarke,  of  Seattle,  for  respondent 

430BB,  3.  This  Is  an  action  to  recover 
000,  tlie  amonnt  of  a  flre  Insiirance  policy. 
Tbere  was  a  verdict  and  Judgment  In  faror 
of  the  pUtlntur  for  (3,000,  from  wblch  he  has 
appealed. 

On  the  27th  day  of  June,  1912,  tbe  reBpond- 
eot  lamed  to  the  appelant  a  poUcr  of  Inanr- 
anoe  ftgalnst  loss  by  flre  upon  household  fur- 
niture, useful  and  omamoital,  beds,  bedding, 
linen,  temlly  wearing  apparel,  fuio,  plate, 
plated  ware^  printed  books  and  mudc,  piano, 
other  muBlGal  Instnunents,  portraits,  pic- 
tures, palntinga,  tqtestries,  watdiea,  and 
jewelry,  etc.,  ijaea  in  the  home  of  the  am^' 
lant  at  St^coom  in  this  state.  On  the  22a 
day  of  July  ftdiowiDg,  the  propwty  was  de- 
stroyed by  flre.  Froote  itf  loss  were  submit- 
ted and  paymoit  refused. 

[1]  It  le  alleged  In  paragraph  4  of  the  com- 
plaint that  the  personal  property  in  the 
dwelling  house  **va  totally  destroyed  by 
flre,  and  the  plalnttfTs  loss  on  account  ut 
the  destruction  by  flre  at  said  time,  of  said 
personal  property  was  and  is  Hie  sum  of 
$6,00a"  The  respondent  In  Its  answer  de- 
nied *^each  and  every  allegation  contained 
in  paragraph  4  of  said  complaint"  This  is 
the  form  of  general  denial  contemplated  by 
the  Code,  and  put  in  Issue  the  value  of  the 
property  destroyed  by  the  flre.  Rem.  &  Bal. 
Code,  8  264 ;  Peters  t.  MePherson,  62  Wash. 
406,  114  Pac  188. 

[2]  In  its  affirmative  answer  the  respond- 
ent alleges  that  the  policy  In  litigation  pro- 
vides: 

"This  entire  policy  shall  be  void  ♦  •  *  in 
case  of  any  fraud  or  fraudulent  swearing  by 
the  insured  touching  any  matter  relating  to 
this  insurance  or  tbe  subject  thereof,  whether 
before  or  after  a  loss." 

It  is  then  alleged  that  the  sworn  proof  of 
loss  submitted  by  the  api)ellaut  to  the  re- 
spondent was  false  and  fraudulent,  and  was 
made  for  the  purpose  of  deceiving  the  re- 
si>ondent  and  fraudulently  obtaining  from  It 
tbe  amount  of  Insurance  named  in  the  policy. 
Upon  the  filing  of  the  answer,  tbe  appellant 
moved  the  court  to  require  the  respondent  to 
state  In  what  respect  the  proof  of  loss  was 
false  and  fraudulent  In  response  to  the  mo- 
tion tbe  court  required  the  resiMtndent  to 
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furnidi  the  an^ellant  a  bill  of  parttcalan 
showing  tbe  items  wblcb  It  claimed  were 
fraadulently  Included  in  the  proof  of  loss. 
ThereupoQ  the  respondent  filed  a  bill  of  par- 
ticulars, which  states: 

"That  with  the  ezceptlon  of  a  few  articles  of 
faraitare  and  a  few  books  and  a  tew  kitchen 
atensil^  the  plaintiff  swore  falsely  as  to  all  of 
the  items  as  aet  out  in  his  proof  of  loss.  In  that 
said  articles  vera  not  In  the  house  at  the  time 
of  the  fire  and  were  not  destroyed  by  the  fire." 

After  ttw  Jury  had  been  Impaneled  and 
sworn  to  try  tte  cause,  a  colloquy  occurred 
between  court  and  counsel  In  respect  to  the 
Isanes,  particularly  with  reference  to  the 
new  matter  pleaded  in  tbe  affirmative  de- 
fense. The  discussion  terminated  in  the  fol- 
lowing statements  by  respective  connsel: 

Mr.  Bates,  for  the  appellant:  "I  tblnk  under 
the  general  issue  we  have  to  prove  we  sustain- 
ed a  ioBB  to  the  amount  of  the  policy,  which  you 
dispute,  but  I  want  it  distinctly  understood 
that  there  is  no  charge  against  ua  that  we  made 
any  ftilse  or  fraodulent  swearing  when  we  fixed 
the  charges  of  the  particular  items." 

To  which  Mr.  Clarke,  counsel  for  the  respond- 
ent, answered  :  "That  is  correct.  If  that  prop- 
erty was  in  there,  I  am  not  going  to  say  that 
it  was  not  worth  that  amount.  I  don't  know. 
It  is  up  to  them  to  prove  it  was  there." 

Upon  the  record  as  we  hare  disclosed  It, 
the  appellant  Inrists  that  the  question  the 
value  ftf  the  property  was  eUmlnated,  and 
that  tlie  Issue  was  narrowed  to  one  question, 
vli.,  that  of  fraudulent  swearing  In  respect 
to  the  presence  of  tbe  property  In  the  house 
at  the  time  of  the  fire.  We  db  not  so  under- 
stand the  record.  It  seems  clear  that  it  was 
the  intention  of  counsel  that  the  appellant 
should  be  required  to  prove  the  value  ot  the 
property  upon  the  general  Issue,  and  that  the 
respondoit  would  make  no  c^lm  that  tbe 
false  and  frauduloit  swearing  extended  to 
the  question  of  value,  but  It  would  Umit  the 
Inquiry  under  that  Issue  to  the  single  ques- 
tion whether  or  not  the  appellant,  willfully 
and  with  the  intention  ot  d^andlng  the  re- 
QKmdent  falsely  swore  that  tbe  pnxnrty  was 
in  the  house  at  the  time  of  the  fire. 
[31  The  appellant  Invokes  tbe  rule  that: 
"When  both  a  general  denial  and  specific  de- 
nials are  employed  in  an  answer,  Che  scope  of 
the  general  denial  is  limited  to  the  issues  rais- 
ed by  the  specific  denials."   31  Cyc  694. 

This  Is  a  sound  rule  of  pleading  and  prac- 
tice, but  as  we  read  the  record,  it  has  no  ap- 
plication here.  Tbe  affirmative  defense  la 
not  a  specific  denial.  It  sets  forth  a  clause 
of  the  policy  which,  if  willfully  violated, 
avoids  tbe  policy  In  toto,  and  then  alleges 
that  the  proof  of  loss  was  in  fact  false  and 
fraudulent,  and  that  it  was  made  for  the 
purpose  of  fraudulently  obtaining  the  amount 
of  insurance  named  in  tbe  policy. 

It  is  claimed  that  tbe  court  erred  both  in 
giving  and  refusing  to  give  instructions.  The 
court  instructed  the  Jury,  after  correctly  In- 
structing as  to  the  burden  of  proof,  that  tf 
they  should  believe  from  tbe  evidence  that 
the  property  covered  by  tbe  policy  was  own- 
ed by  the  appellant  at  the  time  of  the  fire, 


that  It  was  destroyed  by  the  flra,  and  that 
the  a^llant  did  not  willfully  make  false 
statements  In  his  proof  of  loss,  "then  the 
plaintiff  is  entitled  to  a  verdict  against  the 
defendant  for  such  sum  as  you  find  was  the 
fair  cash  market  value  of  said  prop«ty  de- 
stroyed.** TbB  criticism  of  this  instruction 
Is,  as  we  understand  it,  that  tbe  question  of 
value  bad  been  eUmlnated  by  stipulation. 
This  question  has  already  been  disposed  of. 

The  court  Instructed  the  jury  that,  if  they 
found  from  the  evidence  that  the  appellant 
In  his  proof  of  loss  wblch  he  submitted  to  the 
respondent  willfully  made  false  and  fraudu- 
lent statements  for  the  purpose  of  decdving 
it,  there  could  be  no  recovery.  The  court  was 
equally  erpllclt  In  instructing  the  Jury  that, 
If  they  should  find  that  some  of  the  property 
mentioned  in  the  pnxtf  of  lom  was  not  In 
tbe  house  at  the  time  of  the  fire,  such  fact 
would  not  avoid  the  policy,  unless  ttiey 
found,  further,  that  the  mlsr^resentation 
was  made  wUlfully  and  wttb  the  intention  of 
deceiving  and  defrauding  the  respondent.  In 
short,  the  court  Instructed  the  Jury  that  an 
Innocent  mlsrepresentatloa  In  the  pnx^s  of 
loss  would  not  avoid  the  policy,  but  that  a 
fraudulent  misrepresentation  therein  would 
avoid  it 

[4]  The  appellant  assigns  error  In  the 
court's  refusal  to  Instruct  tbe  Jury  to  the 
effect  that  the  value  set  opposite  tbe  vartous 
items  In  the  proof  of  Iobs  was  immaterial  "and 
cannot  be  considered  by  you  on  this  affirma- 
tive defense/'  The  court  did  Instruct  the 
Jury  that  "you  must  find  by  a  fair  prepon- 
derance of  the  evidence  that  the  plaintiff 
knonlngly  and  willfully  In  his  proof  of  loss 
swore  that  certain  articles  were  In  the  house 
and  destroyed  by  fire,  when  as  a  matter  of 
fact  he  knew  they  were  not,  with  tbe  inten- 
tion thereby  of  defrauding  the  Insurance 
company,"  In  order  to  avoid  the  policy.  We 
think  tbe  instruction  given  embraced  all  the 
material  matter  contained  in  the  requested 
instruction.  It  was  more  comprehensive  In 
that  it  eliminated  every  element  except  that 
of  fraudulent  swearing  in  respect  to  the 
property  that  was  In  the  house  at  the  time 
of  the  flr& 

[B,  6]  It  is  earnestly  contended  that  the 
court  erred  in  denyli^  the  appellant's  motion 
for  a  Judgmfflit  fOr  tbe  full  amount  of  the 
policy  after  tbe  coming  in  of  tbe  verdict. 
Tbe  appellant  and  his  wife  swore  that  the 
property  destroyed  by  fire  was  worth  consid- 
erably more  than  $6,000.  The  respondent's 
testimony  was  directed  to  circumstances 
which  it  conceived  tended  to  show  that  a 
large  part  of  the  property  had  been  removed 
from  tbe  house  before  the  fire,  and  that  the 
appellant  bad  been  guilty  of  false  swearing. 
It  Is  argued,  and  we  think  correctly,  that  the 
jury  exonerated  the  appellant  upon  the 
charge  of  wUlfull  false  swearing.  It  does 
not  follow,  however,  that  the  Jury  were  com- 
pelled to  acc^  the  appellant's  estimates  of 
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Talna  Ttxb  a^Hant^a  testlmonr  upon  tbe 
question  of  valne  was  nonexpert,  opinion  evi- 
dencfc  The  value  of  opinion  evidence  necea- 
sarlly  depends  npon  the  facts  which  form  the 
basis  of  the  opinion.  These  facts  were  before 
the  jury.  The  itemized  statement  of  the 
articles  which  the  appellant  claims  to  have 
lost  in  the  fire,  and  which  were  made  a  part 
of  his  proofs  of  loss,  covers  27  typewritten 
pages.  In  the  main  these  items  show  tbe 
character  of  tbe  article  and  the  date  of  the 
purchase,  and,  in  parallel  colnmna,  the  cost 
price  of  the  article  and  its  estimated  present 
value.  Some  of  the  articles  were  purchased 
in  1909,  others  in  1910,  others  in  1911,  others 
Id  1912.  For  illustration,  one  Morris  chair 
vas  listed  as  having  been  parchased  in  1909 
for  |35,  and  tbe  present  value  was  estimated 
at  $35.  The  Jury,  baring  before  them  the 
cbaracter  of  the  articles,  the  date  of  pur- 
chase, the  purchase  price,  and  the  estimated 
present  value,  were  not  compelled  to  adopt 
tbe  oidnlon  of  any  witness  as  to  the  present 
value  of  the  articles.  They  had  before  them 
all  tbe  facts,  npon  which  the  appellant's 
witnesses  estimated  tbe  values,  and  they 
were  at  liberty  to  determine  the  value  upon 
all  the  evidence.  The  weight  of  the  evidence 
was  for  the  Jury  and  not  for  this  court 

From  the  ^Ure  record,  we  think  the  Judg- 
ment should  be  afflrmed. 

CROW,  a  J.,  and  M0BBI8  and  PABKBR, 

JJ^  concur. 


KOONTZ  et  al.  v.  KOONTZ.   (No.  12178.) 

(Supreme  Court  of  Washington.   Jan.  5.  1916.) 

L  Wills  (J  191*)— Pbobatr— Revocation. 

Under  the  express  provisions  of  Kern.  & 
BaL  Code,  1 1828.  a  will  li  Tev<^  by  the  mar- 
riise  of  testator  nnlesi  provisim  be  made  for 
the  wife  by  marriage  settlement  or  hi  the  will, 
or  Bhe  be  mentioned  therein  in  some  way  show- 
ing an  intention  not  to  make  such  a  provision, 
Qioagh  testator,  who  dies  before  his  wife,  baa 
lelinquiihed  jnospective  claims  to  her  property. 

[Ed.  Note.— For  other  cases,  see  WilU,  Cent 
Die  H  469-478;  Dec.  Dig.  1 191.*] 

2.  FaAUDB,  STATtm  or  (|  6*)— AnTEnnFTZiX 
AoacEHui  —  "GoNSinnuTioii  or  Mab- 
Buaa." 

An  antenuptial  asreement,  Induced  solely 
br  the  contemplated  marriage,  and  showing  a 
ringle  purpose  on  each  side  to  preserve  after  tlie 
marriage  the  existing  status  of  each  toward  the 
property  of  the  other,  is  an  asreemMit  made  up- 
on  oonsfderation  of  marriage"  irithin  Rem.  & 
BiL  Code,  I  S289,  providing  that  such  agree- 
ments shall  be  void  unless  in  writing  and  duly 
iigoed. 

[Ed.  Mote.— For  other  eases,  see  Fraods,  Stat- 
Bte  of.  Cent  Dig.  |  S;  Dec  Dig.  |  6.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  B.  H.  Sullivan, 
Judge. 

Proceedings  by  H.  M.  Koontz  and  ani^er 
igainst  Sophia  O.  Koonts.  Fran  a  decree 
ieaytag  admission  of  a  will  to  probate,  plaln- 
ttlFs  appeal.  Affirmed. 


Q.  W.  Soramer  and  A.  J.  Langhon,  both 
of  Spokane,  for  appellants.  Chaa.  A.  O'Con- 
nor and  Hubert  P.  Suing,  both  of  Spokane, 
for  respondent 

ELLIS,  J.  This  is  an  appeal  from  a  de- 
cree of  the  superior  court  of  Spokanei  coun- 
ty, in  probate,  denying  admission  of  a  will 
to  probate  on  the  ground  that  it  had  been 
revoked  by  the  marriage  of  tbe  maker  sub- 
sequent to  its  execution. 

The  foUowIng  facts  are  not  disputed:  On 
January  3,  1911,  the  deceased,  Joseph  N. 
Koontz,  made  a  will  bequeatMAg  and  de- 
vising all  of  his  property  to  the  appellants, 
his  two  sons.  He  was  then  a  widower.  On 
December  15,  1912,  he  married  the  respond- 
ent, who  was  a  widow.  It  was  admitted  in 
argument  that  both  were  then  well  advanced 
In  years.  He  then  owned  real  estate  worth 
about  $3,000,  and  had  between  $3,000  and 
$4/>00,  in  money.  She  owned  a  home  worth 
between  $3,000  and  $4,000.  They  lived  to- 
gether as  husband  and  wife  until  his  death 
on  January  29,  1914.  In  the  will  of  Janu- 
ary 3,  1911,  the  deceased  made  no  provision 
for,  nor  any  mention  of,  the  respondent,  nor 
did  he  ever  make  any  other  will  or  codicU. 
The  ai^lants  sought  to  show  by  the  parol 
testimony  of  several  relatives  and  friends 
that  the  deceased  had,  at  different  times 
stated,  hut  not  in  the  presence  or  hearing  of 
the  respondent,  that  he  and  the  respondent 
prior  to  their  marriage  had  an  express  un- 
derstandlAg  that  when  either  should  die  tbe 
survivor  should  have  no  interest  in  the  de- 
cedent's estate.  This  evidence  was  admitted 
subject  to  the  objections  of  re^Kmdcnt  that 
such  an  agreement  was,  under  the  statute 
of  frauds,  void,  unless  in  writing,  and  that 
no  written  eWdeuce  of  such  an  agreement 
bad  been  offered.  No  proof  of  any  such 
agreement  In  writing  was  ever  offered.  The 
respondent  testified  that  neither  before  nor 
after  the  marriage  did  she  and  the  deceased 
enter  into  any  contract  or  agreement  in 
writing  settling  their  property  rights  as  be- 
tween themselves.  She  was  not  asked,  nor 
did  she  soy,  whether  any  such  v^bal  agree- 
ment was  made  or  not  There  was  evidence 
that  the  deceased  held  a  mortgage  on  the 
home  of  the  respondent  securing  a  note  for 
the  sum  of  $750.  This  mortgage  and  note, 
with  an  assigmnent  from  the  deceased  to 
the  respondent  written  upon  (he  back  ot 
the  note,  was  found  In  a  tin  box  in  which 
the  deceased  bad  kept  his  private  papers. 
Neither  of  these  instruments  is  in  evidence, 
and  it  does  not  clearly  appear  when  they  were 
executed.  There  Is  an  inference,  however, 
that  both  were  executed  subsequent  to  the 
marriage,  since  It  appears  that  the  mortgage 
was  made  to  take  up  a  prior  debt  secured 
by  a  mortgage  upon  tbe  tespondenf  8  home 
which  the  deceased  paid.  At  tbe  Close  of  the 
hearing  the  court  ruled  out  all  of  the  oral 
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testimony  touching  the  alleged  antenuptial 
agreement  and  fonnd,  In  substance,  the  fore- 
going admitted  facts,  and  further: 

"That  said  deceased  did  not  at  any  time  make 
proviaion  for  the  aaid  Sophia  O.  EoontSt  his 
vidow,  by  marriage  settlement  or  in  any  other 
manner." 

The*  appellant  excepted  to  the  latter  find- 
ing. The  court  concluded  aa  a'  matter  of 
law  that  the  will  of  the  deceased  was  re- 
voked by  the  marriage  to  Sophia  O.  Eoontz, 
who  survived  him,  and  hence  was  not  enti- 
tled to  admission  to  probate.  The  decree 
went  accordingly. 

The  making  of  the  above  quoted  finding 
and  the  conclusions  of  law  and  the  decree 
based  thereon  are  assigned  as  error. 

We  think  the  decree  should  be  sustained 
for  two  reasons:  <1)  Because,  erra  conced- 
ing the  validity  of  the  alleged  antenuptial 
agreement,  it  made  no  provision  for  the 
widow;  (2)  because  the  alleged  agreement 
rested  In  parol  and  was  void  under  the 
statute  of  frauds.  Both  questions  are  new 
ones  in  this  state.  We  shall  therefore  con- 
sider them  with  some  care. 

[1]  (1)  The  Btatote  relative  to  revocation 
(Bem.  ft  BaL  Code,  1 1828)  is  as  follows: 

"If,  after  making  any  will,  the  testator  shall 
marry  and  the  wife  shall  be  living  at  the  time  of 
the  death  of  the  testator,  such  will  shall  be 
deemed  revoked,  unless  provlBion  shall  have  bees 
made  for  her  by  marriage  settlement,  or  unless 
she  be  provided  for  in  the  will,  or  ia  such  way 
mentioned  therein  as  to  show  an  intention  not 
to  make  such  provision,  and  no  other  evidence 
to  rebut  the  presumption  of  revocation  shall  be 
received." 

Touching  the  questloo  here  involved  there 
la  no  ambiguity  in  this  statute.  Its  terms 
are  clear  and  explicit  We  must  assume 
that  It  means  what  It  says.  In  Re  Adler'a 
Estate,  fi2  Wash.  639,  647,  100  Pac.  1022, 
a  case  mistakenly  relied  upon  by  the  appel- 
lants, we  said  touching  this  statute: 

"When  the  legislature  has  assumed  to  speak 
upon  a  given  subject,  courts  must  take  its  ez- 
preseion  as  it  is,  and  if  it  be  certain  in  its  terms, 
there  is  no  reason  for  speculatiou  as  to  its  rea- 
8MI8,  nor  warrant  for  ad^ng  anything  to  meet 
a  given  case." 

In  that  case  we  also  held  that  the  several 
contingencies  tolling  the  revocation  are  stated 
In  the  statute  disjunctively,  as  they  clearly 
are,  and  must  be,  so  applied.  The  statute 
says  such  will  shall  be  deemed  revoked,  un- 
less provision  shall  have  been  made  for  her 
by  marriage  settlement,  or  unless  she  be  pro- 
vided for  Iji  the  will,  or  in  some  way  men- 
tioned therein  as  to  show  an  Intention  not  to 
make  sucb  provision,  and  no  other  evidence 
to  rebut  the  presumption  of  revocation  a?iaU 
be  received.  Clearly  evidence  aliunde  the 
will  itself,  of  an  intention  not  to  make  any 
provision  for  her,  would  be  Inadmissible 
whether  oral  or  in  writing.  The  disjunctive 
statement  of  the  contingencies  followed  by 
the  statement  that  no  other  evidence  shall 
be  rec^ved  clearly  limits  the  evidence  In  each 
contingency  to  the  appropriate  proof  of  that 
contingency.  The  first  conttng^tey  is  a  pro* 


vision  made  for  her  by  marriage  settlement. 
The  tolling  of  the  revocation  on  that  ground 
can  only  be  proved  by  that  means.  Proof  of 
a  settlement  such  as  that  here  advanced,  de- 
nying her  any  provision  from  his  own  prop- 
erty even  as  his  heir,  would  not  be  sufficient, 
since  such  a  settlement  would  make  no  pro- 
vision for  her,  but  quite  the  contrary.  It 
would  take  away  that  provision  which,  but 
for  the  agreement,  the  law  would  give  her. 
Nor  can  it  be  said  that  decedent's  relin- 
quishment of  any  prospective  claim  to  her 
property  as  her  heir  would  be  sufficient,  since 
the  testator's  death  prior  to  that  of  the  other 
spouse  offers  the  sole  field  for  the  operation 
of  the  statute  of  revocation  or  any  part  of  It. 
Clearly  permission  to  retain  her  own  property 
after  his  death,  which  she  would  retain  on 
his  death  In  any  event,  would  be  no  provision 
for  her.  It  seems  plain  that  If,  as  we  have 
held,  the  statute  means  what  It  says,  the  set- 
tlement here  claimed,  even  If  established  by 
competent  evidence,  made  no  provision  for 
the  surviving  wife;  hence  did  not  toll  the 
revocation.  Had  the  settlement  been  men- 
tioned in  the  will  itself,  a  different  (Question 
would  be  presented.  Clark  v.  Baker,  76 
Wash.  110.  136  pac  1026.  In  that  case  the 
will  itself  would  have  furnished  the  requisite 
statutory  evidence  to  invoke  the  third  coa- 
tingency  tolling  the  revocation.  It  will  not 
do  to  say  that  the  view  here  expressed  rests 
In  a  technical  omstructltxt  of  the  statute,  in 
that  any  provision,  however  small,  would 
meet  it  It  Is  not  technical.  It  is  not  even 
constnutlMi.  is  tin  statute.  The  ail- 
ment suggested  should  be  addressed  to  the 
Legislature.  In  re  Adler's  Estate,  supra. 

[2]  (2)  In  any  event  the  agreement  here 
in  question  rested  in  parol  and  was  subject  to 
the  ban  of  the  statute  ot  frauds  (Bern,  ft  BaL 
Code,  i  5289)  which,  so  far  as  material,  reads: 

"In  the  following  cases,  specified  In  this  sec- 
tion, any  agreement,  contract  and  promise  shall 
be  void,  unless  such  aKreement,  contract  or 
promise,  or  some  note  or  memorandum  thereof,  be 
in  writing,  and  signed  by  the  party  to  be  .charge 
ed  therewith,  or  by  some  person  thereunto  by 
him  lawfully  authorized,  that  is  to  say: 
•  ♦  •  every  agreement,  promise  or  undertak- 
ing made  upon  consideration  of  marriage,  ex- 
cept mutual  promises  to  marry.   ♦   ♦   • " 

The  sum  of  the  appellant's  argument  to  the 
contrary  is  this:  That  the  agreement  was 
made  In  contemplation  of  marriage,  but  was 
not  made  "upon  consideration  of  marriage"; 
that  while  of  course  the  agreement  would  not 
have  been  made  had  the  parties  not  then  in- 
tended to  marry,  and  to  that  extent  the  pro- 
spective marriage  entered  Into  it  and  was 
considered  by  them,  still  the  gist  of  the  trans- 
action was  the  mutual  promise  that  each 
made  to  the  other  as  to  the  future  status  of 
the  property  which  each  then  owned.  This 
argument  Is  engaging,  but.  Is  as  It  seems  to 
us,  unsound.  Where  as  here,  the  antenuptial 
agreement  is  induced  on  both  sides  solely  by 
the  contemplated  marriage  and  by  Ita  terms 
shows  the  angle  purpose  on  each  side  to  pre- 
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serve,  after  tJu  marriafe,  tb9  ftatas  which 
euSi  would  occnpy  toward  the  property  of 
the  other  had  there  been  no  marriage,  It  la 
obrloiu  that  the  marriage  la  the  sole  Induce- 
moit  to  and  the  moving  consideraton  for  er- 
ery  promise  made  by  each  at  the  contracting 
parties.  It  la  Idle  to  say  that  the  promise  of 
e«ch  l8  made  In  coodderatlCHi  of  the  promise 
of  the  other,  Bnt  for  the  marriage  neither 
had  any  right  or  Interest,  present  or  prospec- 
Ure,  In  the  property  of  the  other  to  relinqtiish 
when  the  promise  was  made,  and  nether  relin- 
quished nor  agreed  to  relingulsh  to  the  other 
any  right  In  hla  or  her  own  property  In  any 
erent  The  mutual  promises  related  to  a 
property  status  to  be  created  by  the  marriage 
and  which  would  have  no  existence  bnt  for 
the  marriage.  But  for  the  marriage  there 
would  be  neither  subject-matter,  actual  or 
potential,  nor  consideration,  present  or  fu- 
ture, for  either  promise.  This  clearly  dis- 
tlngnlahes  the  case  here  from  that  instanced 
in  Browne  on  the  Statute  of  Frauds  (5th  Ed.) 
I  216b  (cited  by  appellants)  as  an  example 
of  a  promise  made  In  wpectation  or  eontem^ 
platlon  of  marriage  as  distinguished  from  a 
promise  made  upon  contideration  of  mar- 
riage. The  text  dted  reads  as  follows: 

"The  distinction  Blionld  be  carefully  noted  be- 
tWMB  agreements  in  oontidoration  <rf  marriage, 
and  agreements  which  are  merely  in  empeatation 
Of  confeMpIoMon  of  marriaEe.  Id  order  that  the 
contract  shall  be  within  the  statute,  marriage 
or  the  promise  of  marriage  mast  have  been  its 
consideration  or  indacement.  Id  a  case  where 
an  intestate,  about  seven  years  before  his  mar- 
riage, borrowed  money  from  the  person  who 
afterwards  t>ecame  his  wife,  end  in  an  interview 
with  her  riiortly  before  their  marriage  promised 
ber  that  if  she  would  not  enforce  payment  of 
the  notes,  thc^  shonld  remain  good  and  collect- 
ible against  his  estate,  and  she  retained  the 
notes  during  the  coverture  and  after  his  death, 
it  was  held  that,  although  the  promise  of  the 
hnaband  was  made  in  contemplation  of  mar- 
riage, U  was  made  In  consideration  of  forbear- 
ance to  collect  the  notes,  and  that  after  hia 
death  a  claim  for  their  amount  by  hia  wife  was 
properly  allowed  against  his  estate,  and  that 
his  agreement  was  not  within  the  statute  of 
fraads,  and  could  be  proved  without  writing." 

The  case  referred  to  Is  Rltey  v.  BUey,  25 
ComL  154.  Obviously  In  the  case  mentioned 
there  was  a  present  aubjectmatter,  the  debt 
erUenced  by  the  note,  and  a  present  consid- 
eration for  his  promise,  her  fort)earance  to 
collect  Both  existed  Independently  of  the 
promise  of  marriage.  Such  Is  not  the  case 
bece. 

The  appellants  dte  one  case  which,  so  far 
u  the  oral  antenuptial  agreement  related  to 
ptfsonalty,  anatainB  tb^r  view.  Bat  even  In 
that  caie  the  agreement  was  held  void,  since 
it  also  Iwflnded  prospeetlTe  Interests  in  real 
estate  and  impinged  the  law  that  such  con- 
tncta  can  only  be  proved  by  written  evi- 
dence. It  was  also  held  that  the  contract, 
bdng  indivMUe,  was  void  in  toto,  Which 
vodd  also  be  true  as  applied  to  the  facts 
bn. 

BalDbolt  T.  Bast,  Administrator,  66  Ind.1 


538,  26  Am.  Rep.  40.  The  Indiana  court  pro- 
tesBedly  based  its  decision  as  to  the  vaUdlty 
of  the  agreement  touching  personally  nptai 
the  Gonnectlcnt  case  of  Blley  t.  Blley,  sn- 
pra.  With  deference,  however,  we  suggest 
that  the  court  overlooked  the  distinction  be- 
tween the  two  cases  recognized  in  Browne 
on  ttie  statute  of  frauds,  and  whtdi  we  have 
attempted  to  point  out 

The  other  cases  cited  by  the  appellants 
require  scant  notice.  In  Southerland  v. 
Southerland,  68  Ey.  (6  Bush.)  591,  the  stat 
ute  of  frauds  Is  not  discussed.  The  main 
question  was  that  of  a  gift  causa  mortis. 

In  Child  V.  Pearl.  43  Vt  224.  the  statute 
did  not,  like  ours,  avoid  the  contract  but 
manly  required  proof  in  writing.  It  Was 
held  not  to  apply  to  the  agreement  Qiere 
in  question  because  the  wife's  action  was 
based,  not  upon  the  oral  antenuptial  con- 
tract, but  upon  her  title  to  property  that 
was  always  hers. 

In  Edwards,  Adm'x  v.  Martin,  S8  lU.  App. 
145,  the  contract  was  in  writing.  The  sole 
question  related  to  the  consideration. 

In  Larsen  v.  Johnson,  78  Wis.  300,  47  N. 
W.  615,  23  Am.  St  Bep.  404,  the  agreement 
was  one  for  support  and  the  consideration 
and  subject-matter  both  existed  Independ- 
ently of  the  marriage,  so  that  the  contract 
could  operate  regardless  of  any  marriage. 

On  the  other  band  the  respondent  cites 
one  case  sustaining  the  view  here  expressed. 
In  Fraser  v.  Andrews,  134  Iowa,  621,  112 
N.  W.  92,  11  L.  R.  A.  (N.  S.)  B93,  13  Ann. 
Cos.  556,  a  man  and  woman  prior  to  their 
marriage  made  a  parol  agreement  that  the 
property  of  each  should  pass  to  their  re- 
spective children  on  the  death  of  either  free 
from  any  claim  by  the  other,  the  exact  agree- 
ment claimed  here.  After  marriage  they 
entered  Into  a  written  agreement  of  the 
same  nature,  but  In  no  manner  referring  to 
the  oral  antenuptial  agreement  The  written 
contract  was  held  void  under  a  statute  de- 
claring that  when  property  is  owned  by  a 
husband  or  wife,  the  other  has  no  Interest 
therein  which  can  be  the  subject  of  contract 
between  them.  The  parol  antenuptial  agree- 
ment was  held  Incapable  of  proof  because 
made  In  consideration  of  marriage,  and  such 
contracts  under  the  Iowa  statute  are  only 
susceptible  of  proof  by  written  evidence. 

We  have  found  two  other  decisions  clear- 
ly sustaining  this  view.  In  Mallory'e  Adm'rs 
V.  Mallory's  Adm'r,  92  Ky.  316,  17  S.  W. 
737,  It  was  held  that  an  antenuptial  agree- 
ment that  neither  party  shall  have  any  In- 
terest in  the  property  of  the  other  by  reason 
of  the  marriage,  the  exact  agreement  here, 
is  a  contract  In  consideration  of  marriage 
within  the  meaning  of  the  statute  of  frauds, 
and  la  not  valid  unless  in  writing.  The 
court  said: 

"Ad  antenuptial  contract  Is  one  by  which  the 
parties  agree  to  anticipate  the  general  law  con- 
trolling the  marital  relation  and  make  a  law  Id 
that  regard  to  suit  thanielvea,  and  etmsidera- 
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Hon  for  tlie  contract  b  tiie  atrreement  to  marry 
each  other,  which  mast  be  consummated,  else 
the  coDsideratioii  fails.  So  the  contract  clearly 
comes  within  the  provisiou,  aupra,  requiring 
contracts  in  consideration  of  mairiage  to  be  in 
writins." 

See,  also.  Wbite  t.  Bigelow,  154  Uaaa.  693, 
28  N.  B.  904. 

The  clear  object  of  the  statute  touching 
revocation  is  to  prevent  a  capridoas  or  In- 
advertent cU^erls(Hi  of  the  sarvlviiv  con< 
sort  The  dear  purpose  of  the  statute  at 
frauds  is  to  remove  the  temptation  to  per- 
jury. Neither  object  would  be  promoted  by 
a  c<Hiatraetton  of  either  statute  which  would 
sustain  the  agreement  here  asserted. 

AfBrmed. 

CBOW,  a  jr.,  and  MOUNT.  MAIN,  and 
FULLEBTON,  JJ.,  concur. 


In  le  SLOOTJM'S  ESTATBL 
KNOWLES  V.  SLOOUM. 
(No.  11984.) 
(Svioenie  Oonrt  of  Washington.  Jul  6, 1910.) 

1.  HUSBAITD    AWD    WlTB    ^  249*)— "COMMn- 

Nrrr  Pbopbbtt"— Pbofebtt  Acquibbd  Dub- 

IHO  Mabriagb. 

Under  the  express  provisions  of  Bem.  & 
BaL  Code,  K  6910-6917,  all  property  acquired 
by  either  husband  or  wife  after  marriajre, 
whether  the  title  is  taken  in  the  name  of  the 
husband  or  in  that  of  the  wife,  or  in  their  joint 
names,  with  certain  specified  exceptions,  is 
"community  property." 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  H  887,  889-802;  Dee.  Dig.  8 
249.' 

For  other  definitiona,  see  Words  and  Phrases, 
j'irst  and  Second  Series,  Community  Property.] 

2.  HnSBAND  AND  WlTl  (R  262*)— COHMUHITT 
PBOPERTX— DfiNIA]>- BUBOBN  OP  PbOOF. 

Where  it  is  claimed  that  property  acquired 
after  marriage  is  not  community  property,  the 
burden  rests  on  the  party  so  claiming  to  es- 
tablish the  fact  by  clear,  certain,  and  oonvino- 
ing  evidence. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  S§  913,  914;  Dec.  Dig.  fi  262.*] 

3.  Gifts  (|  4*)— Pkbsonal  Pbopbbtt— Bbqui- 

SITES. 

It  is  essentisl  to  a  valid  gift  of  personal 
property  that  there  be  an  Intention  on  the  don- 
or's part  to  presently  give,  a  subject-matter 
capable  of  passing  by  delivery,  and  an  actual 
delivery  such  as  will  divest  the  donor  of  present 
control  and  dominion,  absolutely  and  iirevoca- 
bly,  and  confer  such  dominion  and  control  on  the 
donee. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  {§  3.  17;  Dec.  Dig.  j}  4.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Gift.] 

4.  Gifts  (S  47*)— Pbesuuptions. 

A  gift  of  personal  property  will  not  be  pre- 
sumed, but  he  who  asserts  title  by  gift  must 
prove  it  by  dear,  convincing,  strong,  and  satis- 
uctory  evidence. 

[Ed.  Note.— For  other  cases,  hpo  Gifts,  Cent. 
Dig.  H  81-^;  Dec.  Dig.  8  47.*] 


6.  Gifts  (8  31*)— S^cdbitiiis- Dbuvbbt  — 

PBESUVFTIOn. 

Though  from  possession  of  a  note,  bond,  or 
deed  by  an  indorsee,  assignee,  payee,  or  grantee, 
a  delivery  will  be  presumed,  mere  passage  of  the 
naked  pcMsession  to  one  other  than  the  payee  or 
grantee,  and  to  whom  it  haa  not  been  assigned 
or  indorsed,  does  not  show  a  sufBdetit  delivery 
to  establish  a  valid  gift. 

rEd.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  SI  58-62;  Dec.  Dig.  8  SL*] 

6.  Husband  and  Wife  ^  49^*)  — Gxn»- 
Tbansfzb  OF  Secubitxbs. 

Evidence  held  to  show  a  valid  gift  of  seenr- 
ities  by  husband  to  wife  in  his  lifetime^ 
_jnE!!d.  Note.— For  other  oases,  see  Husband  and 
Wife,  Cent  Dig.  H  249-255;  Dee.  Dig.  1 49%.*] 

7.  Husband  and  Wife  (j  266*>— ComcuHrrr 
Peopebtt. 

Evidence  held  insufficient  to  show  a  valid 
transfer  of  securities  which  were  community 
property  by  a  husband  to  his  wife  in  his  life 
time  so  as  to  exempt  her,  as  his  executrix,  from 
liability  to  aeoount  therefor  as  communis  l^op- 
erty. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |§  925-928;  Dee.  Dig.  {  266  •! 

Department  1.  Appeal  from  Superior 
Court  Clarke  County;  B.  H.  Back,  Judge. 

Judicial  settlement  of  the  estate  of  C.  W. 
Slocum,  deceased.  O.  W.  Knowles  applied 
for  an  order  compelling  Laura  Slocum,  as 
executrix  of  decedent's  will,  to  include  cer- 
tain omitted  property  in  her  Inventory  as 
C(»nmnnity  property,  and,  from  a  Judgment 
granting  only  part  of  the  reUef  prayed  for, 
peUtioner  an>eals.  Affirmed  In  part,  and 
reversed  in  part,  and  remanded,  with  direc- 
tfons. 

Miller,  Grass  ft  Wilkinson,  of  Vancouver, 
for  app^nt  Hairy  St  Raynor  and  Mo> 
Master,  Hall  ft  Drowl^,  all  of  Vancouver, 
for  respondent 

MAIN,  J.  The  controversy  In  this  caae  Is 
over  the  question  whether  certain  iwrsonal 

property  should  be  inventoried  as  the  com- 
munity property  of  C.  W.  Slocum,  deceased, 
and  Laura  Slocum,  biB*survlving  wife,  or 
whether  it  was  the  separate  property  of  Mrs. 
Slocum.  The  property  In  question  had  been 
accumulated  while  the  Slocums  were  resi- 
dents of  Clarke  county.  Wash.  On  Decemt>er 
29,  1904,  O.  W.  Slocum  executed  a  will,  giv- 
ing the  use  of  the  property  belonging  to  him, 
and  his  community  Interest  therein,  to  Laura 
Slocum,  his  wife,  during  her  natural  life, 
and  at  her  death  to  descend  to  the  heirs  of 
G.  W.  Slocum.  The  latter  died  on  September 
20, 1912,  and  at  this  time  was  about  78  years 
of  age.  His  wife  was  a  few  years  his  Junior. 
The  will  was  admitted  to  probate  on  the  7th 
day  of  October,  1912.  It  was  what  is  known 
as  a  nonintervention  will,  and  Laura  Slocum. 
the  wire,  was  named  as  executrix.  After  the 
admission  of  the  will  to  probate,  the  execu- 
trix  filed  an  Inventory  of  the  estate.  On  De- 
cember 30,  1912,  a  W.  Knowles,  one  of  the 
heire  of  C.  W.  Slocum,  deceased,  filed  a  peti- 
tion in  the  probate  proceeding,  allegli^  that 
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the  executrix  had  omitted  from  the  Inyentory 
Bled  hj  her  certain  property,  a  part  of  wblch 
la  the  proper^  In  dispute  In  thia  case,  and 
asked  that  she  be  required  to  Include  the 
same  In  ibe  Inyentory  as  part  of  the  commu- 
nity property  of  tbe  estate  of  0.  W.  Slocnm, 
deeceaed.  To  Qie  petition  an  answer  was 
filed  setting  tmOx  the  claim  that  flie  pnver- 
ty  had  been  glrra  to  Uis.  Slocum  by  her 
husband  abont  SO  days  prevtons  to  his  death, 
and  that  by  reason  of  such  gift  became  her 
separate  property.  Upon  the  Issues  fnuned, 
Qte  case  proceeded  to  trial.  The  trial  court 
round  a  portion  of  the  proper^  In  dispute  to 
be  eommnnity  pn^terty,  and  a  portion  to  be 
the  sqtarate  property  of  Mrs.  Slocnm.  From 
tile  Jndgmttit  entered,  0.  W.  Snowies,  t3ie 
petitioner,  appealed.  Un.  Slocum  did  not 
appeaL 

The  proper^  here  In  controrersy,  ttien,  Is 
the  property  which  was  by  the  trial  court  ad- 
judged to  be  the  separate  property  of  Mrs. 
Slocum.  It  la  as  follows:  Certificates  for  00 
shares  of  stock  of  the  par  value  of  ^100  per 
share,  in  the  Donegan  Shoe  Company,  a  cor- 
poration ;  certificate  In  the  Equitable  Sav- 
ings &  Loan  Association,  of  Portland,  Or., 
for  $2,000,  dated  September  17,  1912 ;  certifi- 
cate in  the  same  company  for  ^,000,  Issued 
l>ecember  20,  1810;  certificate  in  the  same 
company  for  $8,000,  dated  May  16,  1911; 
certificate  in  the  same  company  for  $3,000, 
dated  August  17,  1912 ;  certificate  In  the 
same  company  for  $4,000,  dated  October  21, 
1911;  certiUcate  in  the  same  company  for 
$5,000,  dated  February  14,  1912 ;  also,  a  cer- 
tillcate  In  the  Realty  Aasodatea  of  Portland, 
Or.,  for  $10,000,  dated  AprU  22, 1909.  In  ad- 
(UtioD  to  thia,  there  were  two  notes,  one  for 
im,  and  the  other  for  $2,600.  Further  ref- 
erence to  the  &cts  and  the  evidence  will  be 
made  when  the  items  of  property  specified 
sre  hereinafter  considered  more  in  detail. 

There  appears  to  be  no  conflict  in  the  evi* 
deuca  Hence  it  will  not  be  necessary  to  re- 
view the  findings  of  the  trial  court.  The  sole 
qoestion  In  this  case  Is  whether  the  title  to 
the  property  In  dispute  vested  In  Mrs.  Slo* 
com  as  her  aole  and  separate  property  at  the 
time  of  the  death  of  her  husband,  C  W.  Slo- 
cuuL  If  the  property  In  question  had  become 
ker  sqiarate  property  at  that  time,  then  the 
Judgment  of  the  superior  court  must  be  af- 
Armed.  If  some  or  all  of  It  had  not  taken  on 
the  character  of  her  separate  property,  then 
the  Jodgment  nmst  be  either  reversed  or  mod- 
ilted.  Owliv  to  the  nnmerooa  It^s  of  prop- 
erty invtrtved,  a  sCat»nent  of  tSie  rolea  of  law 
whidi  are  pertinent  to  the  Inqnlry  will  flist 
be  made. 

[1]  Id  tUs  state  all  ^oper^  acquired  aft- 
er Bianiage  by  eiUieF  the  husband  or  the 
vtt^  or  bqth»  is  "eunmnnlty  property,"  other 
than  certain  welMcnown  exceptions  wMcb  are 
unified  in  the  statute.  Rem.  ft  BaL  Code,  H 
ttl6-601T,  inclnaiTC.  Fropraty  aoQnlred  dnr- 
ta(  the  existence  oC  tbe  marriage  relation. 


whether  the  title  thereto  be  taken  in  ttienanie 
ot  the  husband  or  that  of  tlie  wife,  ot  in  their 
names,  is  presumed  to  be  conununity 
pn^rty.  Cyc  vol.  ^  p.  16S1.  This  Is  a 
rule  so  well  known  and  so  generally  estab- 
lished that  it  is  not  necessary  to  assonble 
the  cases  in  snivort  <tf  the  text  cited. 

[2]  Where  the  fdaim  is  mode  that  property 
acquired  after  marriage  is  not  eommnidty 
pn4;>ert7,  the  burdoi  rests  with  the  parties 
claiming  the  separate  character  of  the  prop- 
erty. The  presumption  as  to  the  community 
character  of  the  propwty  may  be  overthrown 
only  by  evidence  of  a  dear,  certain,  and  con- 
vincing character.  In  re  Estate  of  Boody, 
Deceased,  IIB  OaL  682,  46  Fac.  868;  Fennell 
V.  Drlnkhouse,  181  OaL  447,  63  Pac.  734,  82 
Am.  St  Rep  861. 

(3, 4]  In  order  to  ctmstitate  a  sift  of  pei^ 
sonal  property,  three  things  are  necessary: 
(a)  An  Intention  on  the  part  of  the  donor  to 
presently  give ;  (b)  a  subject-matter  capable 
of  passing  by  delivery ;  and  (c)  an  actual  de- 
livery at  the  time.  Hecht  v.  Shaffer,  15 
Wyo.  34,  85  Pac.  1056;  Jackson  v.  Lamar, 
67  Wash.  385,  121  Pac.  867;  Meyers  v.  Al- 
bert, 76  Wash.  218,  135  Pac  1003.  The  de- 
livery must  be  such  as  will  divest  the  donor 
of  the  preset  control  and  dominion  over  the 
property  absolutely  and  irrevocably  and  con- 
fer upon  the  donee  the  dominion  and  control. 
Basket  V.  Hassell,  107  U.  S.  602,  2  Sup.  Ct. 
416,  27  li.  Bd.  600.  The  distinction  that  ex- 
ists between  gifts  inter  vivos  and  gifts  causa 
mortis  need  not  here  be  defined.  The  pivotal 
facts  which  give  caste  to  the  various  transac- 
tions in  the  present  case  are  the  same,  wheth- 
er the  gifts  or  attempted  gifts  be  considered 
inter  vivos  or  causa  mortis.  A  gift  will  not 
be  presumed;  but  he  who  asserts  title  by  this 
means  must  prove  it  by  evidence  which  is 
clear,  convincing,  strong,  and  satisfactory. 
In  Jackson  v.  Lamar,  supra,  it  was  said: 

"While  it  is  true  the  courts  have  relaxed  the 
rigor  of  the  old  rules,  they  have  nevor  departed 
from  holding  that  something  more  b  required  to 
constitate  a  gift,  either  intw  vivos  or  causa 
mortis,  than  t£e  expression  of  en  intent  or  pur- 
pose to  give.  Evidence  of  such  intent  is  ad- 
miisible  to  prove  the  act,  but  it  does  not  con- 
stitute the  act,  and  delivery,  either  actual  or 
oonstructive,  Is  as  essential  today  as  it  ever 
waa.  The  donor  must  not  only  sipiify  his  pur- 
pose to  give,  but  he  must  deliver,  and.  as  the 
law  does  not  presume  that  an  owner  has  volun- 
tarily parted  wltii  his  property,  he  who  asserts 
title  by  gift  must  prove  it  by  evidence  that  is 
clear  and  convincing,  strong  and  satisfactory. 
Although  It  may  not  be  true  that  the  law  now 
presumes  against  a  gift,  It  certainly  doea  not 
presume  in  Its  favor,  but  requires  proof." 

[I]  From  the  possession  of  a  note,  bond,  or 
deed  by  an  indorsee,  assignee,  payee,  or 
grantee,  a  delivery  will  be  presumed,  ffliar- 
mer  t.  Johnson,  43  N^.  500,  61  N.  W.  727 ; 
Castor  V.  Peterson,  2  Wash.  204,  26  Pac. 
223,  26  Am.  St  Rep.  854 ;  Richmond  v.  Mor^ 
ford,  4  Wash.  887,  80  Faa  241,  SI  Fnc.  513; 
Kanflnum  r.  Boillie,  46  Wash.  248,  89  Fee. 
548,  13  Ann.  Cas.  975.  A  mere  passage  at 
the  naked  possession,  liowever,  to  <me  otlier 
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than  tbe  payee  or  grantee,  and  to  whom  It 
bas  not  been  asdgned  or  Indorsed,  does  not 
meet  the  reqnlremeDtB  of  a  good  deliTery. 
Sharmer  t.  Johnson,  snpra. 

From  ihe  testimony  of  Urs.  Slociun  It  aih 
pears  that,  at  the  time  of  Mr.  Slocum's 
death,  tbe  Items  of  property  akire  m«ition- 
ed  were  hi  taer  possession,  and  had  been  In 
her  possession  for  abont  20  days.  They 
were  in  a  private  drawer  with  her  own  pri- 
rate  papers.  This  private  [Utce  had  bew 
used  by  her  for  about  three  years.  No  one 
else  had  tbe  papers  after  they  came  into 
her  posses^n.  The  ponesslcHi  was  with 
the  knowledge  of  Mr.  Slocnm.  The  latter 
died  at  home,  and  prior  to  tiuit  time  he  and 
his  wife  lived  together  as  husband  and  wife. 
The  drawer  In  which  the  piyters  were  kept 
after  they  came  Into  the  possessicoi  Mrs. 
Slocom  was  in  a  cupboard  In  the  bedroom 
downstairs  in  the  house  occupied  by  them. 

From  the  testimuiy  of  the  maker  of  one 
of  the  notes  It  appears  that  the  nnderstand- 
ing  was  that  while  the  notes  were  made 
payable  to  0.  W.  Slocum,  or  Laura  Slocnm, 
during  the  lifetime  of  Mr.  Slocum  payments 
were  to  be  made  to  him;  but,  after  his 
death,  to  bis  wife.  From  the  testimony  of 
the  assistant  secretary  of  the  Equitable  Sav- 
ings ft  Loan  Association,  with  whcHU  tbe 
transBC(l(nis  were  had  with  reference  to 
the  purchase  of  tbe  stock  in  that  company, 
It  appears  that  while  certain  of  the  shares 
of  stock  were  placed  In  tbe  name  of  0.  W. 
Slocum,  or  Laura  Slocum,  tbe  understand- 
ing was  that  during  the  lUetlme  of  both  o£ 
them  the  payments  that  might  accrue  would 
be  made  to  ^ther  presratlug  the  certificate. 
The  evidence  as  It  has  Just  been  stated  Is 
taken  substantially  from  the  appellant's  ab- 
stract There  being  no  supplemental  ab- 
stract filed,  tbe  abstract  of  the  appellant  Is 
recognized  as  correct. 

[6]  The  items  of  property  in  controversy 
may  be  divided  into  three  classes.  The  first 
class  includes  stoc^  certificates  In  various 
corporations  which  were  Issued  to  C.  W. 
Slocum,  or  to  C.  W.  Slocum  or  Laura  Slo- 
cum, and  assigned  by  C.  W.  Slocum  to  Laura 
Slocum.  The  stock  included  In  this  cla^s  is 
as  follows:  60  shares  I>onegan  Shoe  Com- 
pany, par  value  (5,000 ;  30  shares  Equitable 
Savings  &  Loan  As«>ciatlon,  ^,000  ;  40 
shares  Equitable  Savings  &  Loan  Associa- 
tion, $4,000  ;  60  shares  Equitable  Savings 
&  Loan  Association,  fO.OOO;  and  a  profit- 
sharing  bond  In  the  Realty  Associates  of 
Portland,  a  corporation,  $10,000.  The  Done- 
gan  Shoe  Company  stock,  on  April  4,  1910, 
was  assigned  by  C.  W.  Slocum  to  Laura 
Slocum,  his  wife,  and  "became  her  sole  and 
separate  property."  The  30  shares  of  Equi- 
table Savings  ft  Loan  AssociirtloD  stock  wa« 
issued  to  0.  W.  Slocum  on  December  20, 
1010,  and  was  by  him  assigned  to  Laura 
Slocum  on  December  26,  1910.  The  40 
■hares  6t  Equitable  Savings  &  Loan  Assoda- 
tlon  stock  on  October  21,  1011,  was  Issued 


to  C.  W.  Slocum  or  hum  Slocum*  and  was 
assigned  to  lAura  Slocnm.  TIob  00  diarea 
of  Equitable  Savings  ft  Loan  AasodatlfHi 
stock  vras  issued  to  0.  W.  Slocum  or  Laura 
Slocum  on  February  14,  1912,  and  was  as- 
signed to  Laura  Slocum  oa  February  20, 
1912.  nie  Realty  Associates  profit-sharing 
bond  for  $10,000  was  issued  to  a  W.  Slocum 
on  April  22, 1909,  and  was  assigned  to  Laura 
Slocum  on  June  22,  UI09.  All  of  these  Itenu 
of  property.  It  wUl  be  seen,  were  assigned 
by  C  W,  Slocum  during  his  lifetime  to  his 
wife,  Laura  Slocum.  They  were  in  Hra. 
Slocum's  possession  for  20  days  prior  to 
the  death  of  her  hudiftnd.  They  were  In 
a  place,  as  she  testified,  which  no  one  knew 
about  but  herself,  and  to  whitHi  no  one  but 
herself  bad  access.  Under  tbe  rules  of  law 
above  stated,  we  think ,  the  title  to  this 
property  had  passed  to  Mrs.  Slocnm  as  her 
sole  and  separate  property  prior  to  the  death 
of  her  husband. 

[7]  The  second  class  of  the  property  in 
controversy  includes  certificates  of  stock  and 
promissory  notea  made  payable  to  0.  W. 
Slocum  or  Laura  Slocum,  and  which  were 
not  assigned  These  include  20  shares  of 
stock  in  the  Equitable  Savings  ft  Loan  As- 
sociation of  Oie  par  value  of  |2,000;  30 
shares  of  the  Equitable  Savings  &  Loan  As- 
sociation ct  the  par  value  of  $8,000;  a  note 
for.  $200 ;  and  a  note  for  $2,500.  The  pos- 
ses8l<Hi  of  these  items  was  fbe  same  as  in 
class  one.  The  evidence,  aa  already  Indi- 
cated, showed  that  the  reason  for  having 
tbe  notes  and  stock  made  payable  to  C.  W. 
Slocum  or  Laura  Slocnm  was  so  that  during 
their  lifetime  paymento  might  be  made  to 
either.  In  the  absence  ot  an  assignment 
there  Is  no  evidence  that  as  to  this  class 
of  property  0.  W.  Slocnm  intended  to  make 
a  present  gift  to  his  wUb.  On  the  contrary, 
the  evidence  ft  that  the  dominion  tatA  con> 
trol  had  not  passed  from  him  to  her.  Poa- 
session  alMie  was  not  suflBcdent  to  estabUah 
title.  It  Is  true  tha^  at  the  time  the  cer< 
tiflcate  for  80  shares  In  tlw  Equitable  Sav- 
ings ft  Loan  Association  was  issued,  Mr. 
Slocum  said  to  his  wiffe,  "lAura,  here  is  an- 
other certificate  for  you."  But  giving  ^ect 
to  the  evidence  of  the  asststant  secretary 
with  whom  tbe  bansacUim  occurred,  it  is 
evident  that  the  husband  did  not  intend  by 
that  act  to  presently  give  and  surrender  the 
dominlfHi  and  contnd  of  that  certlflcato  ab- 
solutely to  his  wife. 

In  the  third  class  is  a  certlflcato  ISBued 
to  Laura  Slocum  for  80  shares  in  the  Equi- 
table Savings  &  Loan  Association,  of  the  par 
value  of  $8,000.  Ttiis  certlflcate  was  dated 
May  16,  1011,  and  t)ears  no  assignment. 
That  It  was  community  proiierty  when  is- 
sued cannot  be  well  denied.  It  being  com- 
munity property,  in  order  to  change  Ita 
character  to  that  of  separate  property  would 
require  evidence,  according  to  the  rule  above 
stated,  which  is  clear  and  convincing.  If 
It  became  swarate  property,  U  must  have 
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beea  z«uKm  of  ttie  donatUm  by  tba  has- 
bind  of  bis  conmraiilty  Interest  therein.  To 
estabUsb  a  ^ft  It  la  necaBsary  that  the  erl- 
dence  be  clear  and  conylnclng,  strong  and 
satisfiictoiy.  fRie  only  evidence  which  aap- 
ports  a  gift  of  this  certificate  la  ttie  fact  of 
possession.  This  is  not  anfBident  Had  the 
husband  sorriTed  and  aaaerted  title  to  this 
cerUflcate  as  oonmiunity  property,  could  his 
claim  with  any  show  of  reaaoQ  be  denied? 
This  class  of  property  does  not  fall  within 
tiie  role  that  delivery  will  he  presumed  from 
possession  by  the  Indorsee,  asalenee^  payee, 
oc  grantee.  Ur.  Slocom  relatlra  to  this  cer- 
tificate had  performed  no  act  aa  Indorser, 
osBlgDor,  or  grantor. 

The  cause  will  be  remanded  to  the  supe- 
rior ooort,  with  direetlOD  to  alter  a  jndg- 
moA  directing  that  the  property  specified 
In  what  we  have  d^uHuinated  classes  2  and 
3  be  Included  In  the  Inventwy  aa  cianmnnlty 
property. 

CROW,  C.  J.,  and  BIJJEk  OOSB,  and 
CHADWIOK,  iJ.,  ooDCor. 


BANK  OF  UND  v.  COSS  et  aL  (No.  U895.> 
(Snpreme  Court  of  Washington.   Jan.  6, 1916.) 

1.  Sbxbitfb  and  OonsTABLBs  (|  118*)— At* 

TACHUEHl  —  DiaCHABOK  —  SUBBKNDKB  0> 

PsoPKBTT— Stipulation. 
Where  a  sheriff  was  sot  a  party  to  a  stipu- 
IitioD  made  on  the  Bubmiasion  of  a  motion  to 
qoBsh  su  attachment  writ  that  plaintiff  should 
tm  advised  immediately  in  case  the  court's  ded- 
auKi  was  adverse,  and  that  a  aofficient  time 
■bonld  be  granted  plaintiff  to  take  an  appeal  and 
file  the  supersedeas  bond  therein,  such  stipula* 
tioD  imposed  no  duty  on  the  sheriff  to  .retain' 
eoDtrol  of  the  ptopetty  on  diasolotion  of  the  at- 
tachment after  demand  for  surrender  to  enable 
plaintiff  to  appeal  and  file  supersedeas. 

[Ed.  Note.— For  other  easas,  see  Sheriffs  and 
^isteldss,  Gent  Dig.  ff  19ft-198:  Dec  Dig.  i 

2.  SHsam  AND  Constables  (S  98*)  —  Rs- 
LsAsa  or  Pbopestt—Attaoohent— Vaca- 
tion. 

Where  an  attachment  was  vacated,  the  sher- 
iff lott  hia  rifht  to  further  bold  possession  of  the 
attached  property  after  dwnano  by  the  owner, 
tboQgh  plaintiff  in  attachment  had  given  bond  to 
indemnify  the  sheriff ;  and  hence  a  redfdivery  ol 
tbe  property  to  the  defendant  in  attachment  aft- 
er it  had  been  set  aside  on  the  defendant's  de- 
mand-did not  render  the  sheriff  liable  on  the  sub* 
uquent  reversal  of  the  order  of  dissolution  and 
a  return  of  execution  on  a  judgment  recovered 
by  plaintiff  in  attachment  anaatiafied. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  SI  143-157;  Dec.  Dig.  { 
88.*] 

Dq»artment  1.  Appeal  from  Superior 
GoDTt,  Adams  County;  O.  B.  Holcomb, 
lodge. 

Action  by  the  Bank  of  Liad  against  A.  J. 
Coss  and  tbe  United  States  Fldelll?  &  Gnar- 
10^-  Company.  Judgment  for  defendants, 
aod  plaintiff  appeals.  Affirmed. 


Wakefield  ie  Wltherspotn  and  A.  a  Bhaw, 
all  of  Spokane^  tor  appellant  O.  B.  Lovell, 
of  BltarUle,  for  respondents. 

PARKEB,  J.  Tbe  plaintiff.  Bank  of  Llnd, 
seeks  recovery  of  damages  from  tbe  defend- 
ants, A.  J.  Coss,  sheriff  of  Adams  county,  and 
the  United  States  Fidelity  &  Guaranty  Com- 
pany, the  surety  upon  his  official  bond,  which 
damages  It  claims  resulted  from  the  unlaw- 
ful release  of  personal  property  which  had 
been  seized  and  was  being  h^d  by  the  de- 
fendant Coss  under  a  writ  of  attachment 
Issued  out  of  the  superior  court  for  Adams 
county  at  the  Instance  and  for  the  benefit 
of  the  plaintiff.  Judgment  of  dismissal  hav- 
ing been  rendered  in  favor  of  the  defendants 
npon  sustaining  ttteir  demarrer  to  the  com- 
plaint and  the  plaintUTs  election  to  stand 
upon  Its  complaint  and  not  plead  further,  it 
has  appealed  to  this  court 

The  controlling  facts  may  be  summarized 
from  the  complaint  as  follows:  In  October, 
1911,  appellant  commenced  an  action  in  the 
superior  court  for  Adams  couhty  to  recover 
money  owing  to  It  by  G.  H.  and  !>.  O. 
Thomas,  and  caused  a  writ  of  attachment 
to  be  Issued  therein  for  the  seizure  and  hold- 
ing of  property  of  the  Thomases  pending 
the  action.  Seizure  of  property  under  the 
writ  was  accordingly  made  by  respondent 
Coss  as  sheriff  of  Adams  county.  There- 
after, on  November  10,  1911,  the  Thomases 
appeared  In  the  action  and  moved  for  dis- 
solution of  the  attachment  which  motion 
came  on  for  hearing  on  November  22,  1911, 
when,  the  matter  being  submitted  to  the 
court  for  decision,  it  was  by  the  court  taken 
under  advisement,  and,  as  alleged  in  the 
complaint  "with  the  understanding  that  the 
plaintiff  or  Its  counsel,  whose  office  and 
place  of  practicing  was  in  Spokane,  Wash., 
a  distance  of  abont  100  miles  from  the  place 
of  the  sitting  at  said  court,  were  to  be  ad- 
vised immediately  npon  the  conrfs  decision 
in  the  matter,  and  that  a  sufficient  time 
was  to  be  given  the  plaintiff  or  its  counsel, 
in  event  the  court  granted  said  motion,  to 
take  its  appeal  and  file  a  supersedeas  bond 
therein."  Thereafter,  on  November  27,  1911, 
tbe  court  granted  the  motion  dissolving  the 
attachment  and  entered  the  order  according^ 
ly,  and  Immediately  thereafter  respondent 
Coss,  who  was  holding  the  property  as 
sheriff  under  the  attachment  released  and 
surrendered  possession  of  the  property.  Ap- 
pellant had  no  actual  notice  of  the  rendering 
of  the  court's  decision  dissolving  the  attach* 
ment  or  of  the  release  of  the  property  by 
respondent  Coss  until  abont  a  week  later. 

[1]  Whatever  tbe  understondlng  may  hare 
been  aa  to  appellant  b^ng  noUfled  npon  the 
rendition  of  the  court's  decision  (m  the  ques- 
tion of  dlssolntlon  of  tbe  attachmoit  look- 
ing to  giving  It  aa  oKwrtonl^  for  iwotect- 
Ing  its  interest  by  appeal  and  supersedeas, 
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we  are  tmable  to  i^fher  from  fbe  complaint 
any  facta  sbowlng  that  reapondent  Coss  waa 
a  party  to  audi  onderstanding,  or  tbat  fliere 
was  any  dn^  imposed  upcm  blm  by  Tirtne 
of  eacih  an  underBtandlng,  wb&tevar  his  duty 
may  hare  been  nnder  the  law  aside  from 
sach  onderstanding.  Soon  thereafter  appel- 
lant gave  notice  of  and  perfected  its  appeal 
to  thla^conrt  from  the  decision  of  the  supe- 
rior court  dlsatdTlng  the  attachment,  and  al- 
so filed  a  snpusedeas  bond  such  as  waa  suf- 
ficient to  supersede  tSiat  decision,  In  so  far 
as  the  same  could  be  snpoveded  In  view  of 
the  prior  surrender  of  the  property  by  re- 
spondent Coss.  There  is  no  allegation  of 
the  complaint  pointing  to  any  effort  or  re- 
quest on  the  part  of  appellant  looking  to  a 
retaking  of  the  property  by  respondent  Coss 
after  its  release  by  him  in  pursuance  of  the 
dissolution  of  the  attachment  by  the  supe- 
rior court  and  tlie  appeal  therefrom.  There- 
after Jud^ent  was  rendered  in  the  supe- 
rior court  upon  the  merits  of  the  action  in 
favor  of  appellant  and  against  the  Thomas- 
es for  the  amount  of  the  debt  sued  upon. 
Thereafter  on  August  16,  1912,  this  court  re- 
versed the  decision  of  the  superior  court 
dissolving  the  attachment.  69  Wash.  700, 
125  Pac  776.  Thereafter  execution  waa  duly 
Issued  looking  to  the  collection  of  the  judg- 
ment rendered  against  the  Thomases,  which 
execution  was  returned  unsatisfled  because 
no  property  of  the  Thomases  could  be  found 
applicable  to  the  satisfaction  of  the  Judg- 
ment This,  it  is  allied,  resulted  from  the 
unlawful  failure  of  respondent  Cobs  to  hold 
the  attached  property  after  the  dissolution 
of  the  attachment  until  appeal  and  superse- 
deas was  perfected  by  appellant  so  as  to 
preserve  the  attachment 

[2]  Was  respondent  Coss,  as  sheriff,  jus- 
tified by  the  order  dissolving  the  attachment 
in  Immediately  surrendering  possession  of 
the  attached  property?  In  view  of  the  fact 
that  there  was  no  process  or  order  of  the 
court  of  any  nature  then  in  existence  au- 
thorizing the  holding  of  the  property,  we 
are  constrained  to  hold  that  he  was  not 
only  authorized  by  that  order  to  surrender 
the  property,  but  that  he  was  bound  so  to 
do  upon  demand  from  Its  owner.  In  An- 
dereon  v.  Land,  5  Wash.  493,  495,  32  Pac. 
107,  108  (34  Am.  St.  Rep.  875),  Judge  Dun- 
bar, speaking  for  the  court  touching  the  ter- 
mination of  the  lien  of  an  attachment  by  its 
dissolution,  a  purchaser  of  the  attached 
property  from  its  owner  pending  the  attach- 
ment claiming  his  title  was  perfected  upon 
the  dissolution  of  the  attachment,  as  against 
a  subsequent  attachment  though  the  prop- 
erty remained  in  the  hands  of  the  sheriff 
during  the  interim  between  the  dissolution 
ot  the  first  and  the  levy  under  the  second 
attachment  said: 

"The  dissolution  of  the  attachment  on  the  10th 
day  of  December  ended  the  lien,  and  the  owner 
of  the  property  had  a  rlffht  to  make  any  dis- 
position of  it  he  saw  fit,  no  matter  whether  the 


Eroperty  had  actually  been  turned  over  to  him 
y  the  officer  or  not  He  could  sell  the  prop- 
erty during  the  time  the  writ  was  In  effect  in 
such  case,  and  the  purchaser's  titie  would  only 
be  lobject  to  the  right  of  the  attadiing  creditor 
under  the  writ  and  when  the  attachment  was 
dissolved  there  would  be  an  end  to  any  such 
right,  and  the  purchaser's  title  would  be  com- 
plete." 

It  seems  to  us  difficult  to  escape  the  con- 
trolling force  of  that  decision  in  respondents' 
favor  here.  Ryan  Drug  Co.  t.  Peacock,  40 
Minn.  470,  42  N.  W.  298,  dealing  with  a  8i^ 
nation  almost  exactly  like  that  here  Involv- 
ed. Chief  Justice  Glllflllan.  speaking  for 
the  court,  there  said: 

"As  to  what  is  the  duty  of  the  sheriff  In  re- 
spect to  the  attached  property  upon  the  diasoln- 
tion  of  the  attachment  Drake^ttadim.  |  426, 
states  the  general  rule  that:  'The  special  prc^ 
erty  of  the  officer  In  the  attached  effects  is  at  an 
end,  and  he  is  boulid  to  restore  them  to  the  de- 
feoaant,  if  he  is  still  the  owner  of  them,  or,  if 
not,  to  the  owner.*  This  is  certainly  the  lo^cal 
rule;  for,  the  writ  being  his  only  authority  tot 
keeping  the  property  from  the  owner,  sndi  au- 
thority is  gone  when  the  writ  ia  diswdved.  It 
is  true  that  nnder  our  practice  the  plaintiff  may, 
by  appealing  from  the  order  dissolving  the  writ 
and  giving  the  bond  for  a  stay,  suspend  the  op- 
eration of  the  order,  and  that  such  suspensioii 
will  relate  back  to  the  date  of  the  oi^er,  so 
that,  if  the  officer  still  has  the  property,  his  right 
to  hold  it  is  restored ;  and  it  may  also  be,  as  be- 
tween the '  partieB  to  Uie  writ,  that  if  between 
the  date  of  the  order  and  the  appeal  with  a 
stay  the  sheriff-has  returned  the  proper^  to  the 
defendant,  the  appeal  and  stay  relBstatefl  the  lioi 
so  that  the  plamtiff  may  require  the  sheriff  to 
retake  the  property.  Neither  of  these,  however, 
is  this  ease.  Here  the  question  is:  Is  it  the  do- 
ty of  the  sheriff  to  retain  the  property  after  the 
dissolution  of  the  writ,  which  Is  his  only  war- 
rant for  holding  it,  to  enable  the  i^alntiff  to 
determine  whether  he  will  appeal,  and  to  per- 
fect the  appeal  and  stey,  if  he  decides  to  take 
that  courser  The  statute  is  silent  ou  the  point 
If  it  be^his  duty  to  stilt  hold  the  property,  for 
how  long  most  he  hold  it?  Some  authorities 
suggest  tbat  he  should  hold  it  for  a  reasonable 
time.  But  who  is  to  determine  what  is  a  rea- 
sonable time?  If  that  be  the  rule,  the  officer 
wiU  be  liable  to  the  plaintiff  In  ease  he  return 
the  property  to  the  defendant  before  the  end  of 
a  reasonable  time,  and  to  the  defendant  in  case 
he  refuse  to  return  it  on  demand  after  such 
reasonable  time.  The  position  of  the  officer 
would  be  a  bard  one  if  he  must  take  the  risk  ot 
the  court  or  jury  trying  the  action  against  him 
agreeing  with  him  as  to  what  Is  a  reasonable 
time.  We  think  it  is  for  the  plaintiff,  and  not 
the  sheriff,  to  do  what  may  be  necessary  to  pre- 
serve the  interests  of  the  former  in  case  of  a 
dissolution  of  the  writ  This  be  may  do  by  pro- 
curing and  serving  on  the  officer  an  order  direct- 
ing him,  in  case  the  vrrit  shall  be  dlssi^ved,  to 
retain  the  proper^,  or  staying  the  operation  of 
the  order  disBoivii^  In  case  it  ihall  be  made." 

Coonsel  tor  appellant  dte  and  nSj  prin- 
cipally upon  the  decision  of  the  I<nra  Su- 
preme Court  in  Danforth,  Davis  ft  Co.  r. 
Carter,  4  Iowa,  230,  whi<3i  involved  the  qnes- 
tion  of  the  preservation  of  the  lien  of  an 
attachment  by  appeal  from  an  order  at  the 
trial  court  dissolving  the  attachmmt  ac- 
companied by  a  supersedeas,  vrtiere  the  con- 
troversy was  only  between  the  partSes  to  the 
action  in  wfaldi  the  attadiment  was  Israed ; 
the  liability  of  the  sheriff  for  surroiderlng 
the  property  not  being  In  any  way  Involved. 
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Holdliig  that  Oa  lien  of  tbe  attatibmeiit  held 
IS  betweoi  the  parties  to  the  action,  the 
conrt,  on  page  237  of  4  Iowa,  said: 

Ht  appean  that  on  the  dedsion  of  the  court 
aettinc  aside  the  attachment,  and  before  the  ap- 
peal waa  takm,  the  sheriff  deliveired  np  the  at- 
tached property  remaining  in  his  handa,  and  the 
derk  paid  over  the  money  which  was  in  his 
handa  to  tiie  defendant's  attorney,  'taking  an  ae- 
co  an  table  receipt  therefor.'  The  plaintiffs  ex- 
cepted to  the  dedaion  of  the  court  in  refusing 
to  render  a  judgment  agaiiwt  the  propert?,  and 
to  order  a  roecial  execution,  and  appealed  from 
the  same.  The  questimi  now  la  whether  the  at- 
tachment still  holds  the  property ;  the  judgment 
of  the  court  dissolviag  it  being  reversed.  We 
beheve  that  the  only  cousistent  decision  is  that 
it  still  holds.  This  court  haa  htid  in  this  and 
other  casee  that  an  appeal  lies  from  a  judgment 
of  the  court  dismissing  an  attachment  The 
common  effect  of  an  appeal  is  to  suspend  the 
effect  or  operation  of  the  ^dgment  appealed 
from,  if  a  sapereedeaa  bond  is  filed,  as  required 
by  law.  What  other  object  can  there  be  in  an 
appeal  in  such  a  case  as  the  present?  And  what 
exempts  a  indgment  on  an  attachment  from  the 
ordinary  effect  of  the  appetl?  It  wonid  seem, 
a  pen  reason,  that  an  appeal  ihonld  save  this,  as 
wen  as  any  other  part  w  a  cause." 

And  on  page  238  of  4  Iowa  added: 

"When  the  question  bears  upon  the  relatlonB 
of  third  persons,  it  is  manifest  that  the  at- 
tachment may  be  gone,  when  It  would  not  be  if 
Tiewed  with  reference  to  the  two  partfea  alone." 

In  the  later  caae  of  Danforth,  Davis  &  Co. 
v.  Rupert,  11  Iowa.  547,  the  coort  absolved 
the  (derk  of  the  court  from  liability  rjpon 
his  paying  out  money,  the  proceeds  of  a  sale 
of  perishable  attached  property,  upon  disso- 
lution of  the  attachzoent,  before  appeal  there- 
from :  the  order  of  the  trial  court  being 
thereafter  appealed  from  and  reversed.  Dle- 
poslsg  of  the  contention  that  the  former  de- 
d^n  was  dedidve  against  the  clerk  toudi* 
Ing  hia  liability,  the  court  said: 

"We  do  not  understand  that  decision  aa  deter- 
mining the  rights  of  any  others  than  the  parties 
to  that  Bult.  In  fact,  the  court  says  that  no 
question  touching  the  rights  of  third  parties  aris- 
es in  that  case,  and  that  the  question  is  decided 
without  reference  to  saeh.  ^e  court,  withont 
doubt,  in  referring  thus  to  third  parties,  must 
have  had  in  view  this  very  cause  or  the  cue 
■gainst  the  sheriff,  because  the  plaiatifl^  would, 
from  tlie  nature  of  the  transactimi,  be  compelled 
to  reeort  to  this  remedy.  We  conclude  that  the 
defendant  is  a  third  party,  aa  thus  referred  to  by 
the  court,  and  that  the  right  of  plaintifts  to  re- 
cover, as  against  defendant,  has  not  been  adju- 
dicated. *  •  *  When  an  attachment  is  dis- 
solved by  the  district  court,  it  is  a  final  adjudica- 
tion upon  all  questions  involved  therein,  unless, 
in  the  proper  time,  appealed  from.  That  ap- 
nea] most  be  taken  forthwith  to  continue  the 
lien  ;  but,  as  between  the  parties,  four  days  is  a 
reasonable  time  within  which  to  perfect  such  ap- 
peal. In  determining  what  rule  the  clerk 
should  be  governed  by  when  an  attachment  has 
been  dissolved,  and  money  deposited  with  him  Is 
demanded,  we  cannot  be  guided  by  precedents, 
because  we  are  unable  to  find  a  case  presenting 
the  peculiar  condition  that  this  one  does.  It 
is  true  that  the  safest  and  most  correct  course 
would  be  foo  the  clerk  to  obtain  an  order  of 
eoart  directing  him  to  pay  over  the  money  before 
so  doing.  Yet  we  cannot  say  that  be  is  liable 
if  he  does  pay  over  the  money  in  good  fttith.  aft- 
er the  attachment  haa  been  dissolved,  the  suit 
endf^,  and  witheat  any  notice  of  an  appeal  i^v- 


en.  Is  it  not  the  duty  of  tiie  plaintiff,  whose 
attachment  has  been  dissolved,  to  be  vigilant,  it 
he  desires  bis  cause  to  stand  in  statu  quo?  The 
ruling  is  against  him.  and  he  is  Uie  <mly  one 
who  can  determine  whether  It  is  final  or  not. 
Had  the  plaintiffs,  who  were  the  only  parties  in- 
terested in  having  the  money  remain  in  the 
clerk's  hands,  notified  him  that  they  had  appeal- 
ed, and  after -such  notice  the  defendant  hadrar^ 
ed  with  tike  money,  he  would  have  beoi  liable." 

Some  contention  Is  made  restii^  upon  the 
fact  that  appellant  famished  respondent 
Coss  an  indemnity  bond  eecurlng  tUm 
"against  any  damages  that  be  might  siutaln 
by  reason  of  the  execution  of  said  writ  of 
attachment."  We  are  quite  unable  to  see 
that  this  put  upon  respondent  Coss  any  ob- 
ligation to  hold  the  property  after  the  dla- 
aolntion  of  the  attachment  There  was  then 
DO  longer  any  attachment  to  execute,  so  t&r 
as  the  duty  of  respondent  Goes,  as  sheriff, 
waa  con<%nied.  We  have  already  noticed 
that  there  was  no  move  made  by  appellant  to 
have  the  attachment  revived  and  respondent 
Coss  retake  the  property. 

Counsel  for  ai^llant  dwell  somewhat  ui>on 
wrongs  which  they  conceive  as  possible  to 
flow  from  the  conclusion  we  here  reach.  It 
must  be  remembered  that  the  right  of  seizure 
of  property  by  writ  of  attachment  under 
modem  systems  of  procedure  is  purely  stat- 
utory. 4  Cyc.  396.  The  doctrine  which  calls 
for  our  present  conclusion  works  no  greater 
hardship  to  a  creditor  than  as  if  there  were 
no  attachment  statutes,  in  which  event  no 
seizure  of  a  defendant's  property  could  be 
made  until  after  Judgment  againat  him. 

The  Judgment  la  affirmed. 

CROW,  C.  J.,  and  CHADWICE.  OOSE, 
and  MORRIS,  S3^  concur. 


PORT  OF  SBIATTLE  v.  YBSLER  ESTATE^ 

Inc,  et  aL  (No.  12008.) 
(Supreme  Court  of  Washington.   Jan.  5,  1915.) 

1.  BsaNKHT  Domain   (|  820*)  —  Tixu  oa 

RlQUT  AcqUIKED— TlUE  OF  FASSINa  TlILE. 
Under  Rem.  &  Bal.  Code,  $  7784,  declaring 
that  the  court,  on  proof  that  just  compensation 
and  costa  have  been  paid  to  the  person  entitled 
or  into  court,  shall  enter  an  order  that  the  mu- 
nicipality condemning  may  take  possession  and 
be  invested  with  title,  title  to  land  condemned 
by  award  of  January  17th,  and  judgment  of 
January  2lBt,  passed  to  it  on  February  20thj 
the  day  on  which  the  award  was  paid  into  cour^ 
and  stipulations  of  the  parties,  dated  Janaarj 
17th  and  January  21st,  providing  that  taxes  for 
the  preceding  year,  if  a  lien  on  property  in  the 
hands  of  the  port,  should  be  paid  out  of  the 
award,  and  a  judgment  recital  as  to  the  right  of 
the  parties  as  of  January  17th  did  not  make  the 
passing  of  title  relate  back  to  that  date. 

pCd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Gent.  Dig.  S§  861,  852 ;  Dec.  Dig.  f  320.*] 

2.  Taxatioh  (S  611*)— Lien— Qbaittoe  and 
Gbantkei— Statute. 

Under  Rem.  &  Bal.  Code,  S  &235,  making 
taxes  a  lien  upon  real  property  from  and  io- 
cinding  the  1st  day  of  March  in  the  year  in 
which  they  are  levied  until  paid,  but,  as  between 
grantor  and  grantee,  a  lien  from  the  first  Mon- 
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day  of  Febrnary  of  the  locceeding  year,  tazei 
against  land  for  1912,  title  to  which,  onder  cour 
demnation  proceedings,  passed  to  a  municipal 
corporation  on  February  20,  1913,  were  a  hen 
against  the  owner  and  not  against  the  monici- 
pality. 

[Eld.  Note.— For  otlier  cases,  see  l^ation. 
Cent.  Dig.  H  947-949;  Dec.  Dig.  S  611.*] 

3.  TAXATioif  (S  611*)  —  Pdblio  Peopbbtt  — 
Effect  or  CondAination  —  Ijixn  AQ/amst 

AWABD. 

AltboQgb  taxes  assessed  and  actually  delin- 
qaent  cannot  be  collected  by  sale  of  land  upon 
which  they  are  a  lien,  after  title  thereto  has 
been  acquired  by  a  municipality  in  an  eminent 
domain  proceeding,  the  award  of  damages  paid 
into  the  registry  of  the  court,  as  to  taxes  which 
were  a  Uen  against  the  former  owner,  was  im- 
pressed with  a  lien,  for  their  collection. 

[Bd.  Note.— Fm-  other  cases,  see  Taxattoi. 
Cent  Dig.  H  947-049;  Dec  Dig.  {  EU.*] 

4.  Stifulations  (S  17*)~Pabtzes  Bound. 

In  a  condemnation  proceeding,  a  countj; 
not  a  party  to  stipulations  between  the  munici- 
pali^  and  the  deundant  owners  as  to  damages, 
taxes,  etCf  was  not  bound  therdiy. 

[Ed.  Note^For  other  eases,  see  Stipnlatiuis, 
Cent  Dig.  H  88-40;  Dec  Dig.  1 17.«I 

Departm^t  2.  Appeal  from  Superior 
Court,  King  County ;  B.  B.  Albertson,  Judge. 

Condemnation  proceeding  by  the  Port  of 
Seattle  against  the  Yesler  Estate,  Incorporat- 
ed, Joshua  Green  and  wife,  in  whidi  defend- 
ants filed  petitions  against  King  County  to 
obtain  the  award  remaining  in  court.  Judg* 
ment  for  King  County,  and  petitionera  ap- 
peaL  Affirmed. 

Bronson  &  Robinson  and  Hughes,  Mdfick- 
en,  Dovell  A  Bamsey,  all  of  Seattle,  for  a]>- 
pellanta.  John  F.  Murphy  and  Samuel  Mor- 
rison, both  of  Seattle,  for  respondent 

CROW,  C.  J.  In  May,  1912.  the  Port  of 
Seattle,  a  municipal  corporation,  hereinafter 
called  the  port,  filed,  as  plaintiff,  in  thti  su- 
perior court  of  King  county,  its  petition  in 
eminent  domain  against  Yesler  Estate,  In- 
corporated, Joshua  Green,  Laura  X.  Green, 
his  wife,  the  county  of  King,  and  other  de- 
fendants, to  condemn  lots  1  and  2  in  block 
272,  Seattle  tldelands  belonging  to  the  Yesler 
Estate,  and  lots  3,  4,  S,  6,  and  7  In  the  same 
block,  belonging  to  Joshua  Green  and  wife. 
The  port  intended  to  pay  tor  these  lots  from 
the  proceeds  of  certain  bonds  which  it  was 
antborlzed  to  Issue,  but  considerable  delay 
occurred  In  the  sale  at  the  bonds  which  caus- 
ed a  like  dtiay  in  tiie  condemnation  proceed- 
ing. On  or  about  January  8,  1913,  the  port 
negotiated  a  sale  of  its  bonds;  payment  of 
$tSOO,000  to  be  made  aa  soon  as  they  were 
ready  for  deliray  and  arorored  by  attorneys 
In  New  York  Cltr.  An  order  wom  entered 
adjudging  a  public  use,  and  the  qnestim  of 
damages  was,  by  the  consent  of  all  the  par- 
ties, submlfted  to  the  court  for  trial  sitting 
without  a  jury.  On  January  17,  1913,  the 
date  of  the  trial,  a  stipulation,  to  which  King 
county  was  not  a  party,  was  entered  Into 


between  13ie  port,  tbe  Tesler  Estate,  and 
Joshua  Qreoi  and  wife,  reading  as  follows: 

"It  Is  hereby  stipulated  by  and  betweot  the 
port  of  Seattle,  Yesler  Estate,  Incorporated, 
and  Joshua  Green  and  Laura  T.  Green,  his  . 
wife,  parties  to  the  above-eotitled  action,  b{ 
their  respectiTe  attcnmeys,  that  the  condemna- 
tion judgment  to  be  entered  in  the  above-enti- 
tled cause  shall  provide  that  tbe  amount  fixed 
in  the  verdict  of  tiie  Jury,  or  the  findings  of  the 
court,  shall  not  bear  interest  during  the  period 
of  sixty  (60)  days  following  the  renditioa  of 
said  verdict  or  midings,  and  that  the  plaintiff 
shall  not  be  required  to  pay  interest  during  the 
said  period,  provided  OaX  plaintifl  pay  sndii 
judgment  toruwith  upon  tiie  receipt  of  the  pro- 
ceed ot  the  sale  of  Its  first  mlllfam  dollar  Issoe 
of  bonds.  It  is  farther  stipulated  tiiat  out  of 
said  judgment  award  all  liens  of  every  kind  and 
nature  upon  said  property,  Indudiug  general  or 
special  taxes,  which  may  be  adjudged  valid  Uens 
as  of  this  date,  shall  be  paid,  it  bemg  onderstood 
that  the  amount  <ii  any  such  lien,  or  liens,  as- 
serted by  any  person,  corporation  or  municipal- 
ity may  be  determined  by  the  court,  and  pending 
such  determinatltm  of  such  lien  «r  Hens  ahaU 
be  retained  In  the  registry  of  tiw  court  to  be 
paid  out  ha  accordance  with  the  final  jadgment 
of  the  court,  or  ot  the  Snpmne  Court  u  ooe  of 
appeal." 

After  beariug  the  evidence,  the  court  made 
findings  of  fact  and  awarded  damages  as  the 
value  of  the  lots  In  tbe  sum  of  f 120,000  for 
the  lots  owned  by  the  Tesler  Estate,  and  In 
the  sum  ot  9280,000  for  the  lota  owned  by 
Joshua  Green  and  wifo.  On  January  21, 
1913,  a  subsequent  stipulation,  to  which  King 
county  Wfrs  not  a  party,  was  entered  Into  be- 
tween the  port,  the  Yesler  Estate,  and  Joshua 
Gre^  and  wife,  reading  as  follows: 

"It  is  hereby  stipulated  and  agreed  by  and 
between  the  parties  hereto  that  in  the  stipula- 
tion made  and  filed  at  the  time  of  the  trial 
thereof  on  January  17,  1913,  It  was  the  pur- 
pose and  intention  of  the  parties  hereto  to  pro- 
vide that  if  the  tax  for  the  year  1912  were 
held  to  be  a  lien  upon  the  property  apprc^riat- 
ed  in  the  hands  of  plaintiff  which  plaintifl 
would  be  required  to  ^y,  the  amount  of  such 
tax  should  tnen  be  paid  out  of  the  said  judg- 
ment award,  but  not  otherwise." 

In  pnranance  of  the  award  and  these  atlp> 
ulationa,  a  judgment  was  signed  and  entered 
on  January  21,  1013,  awarding  the  damages, 
which  judgment  In  part  provided: 

"It  is  farther  considered,  ordered,  adjudged, 
and  decreed  by  the  court  that  said  awardH  shall 
not  bear  interest  during  the  period  of  60  dayi 
from  the  17th  day  of  January,  191S,  and  that 
the  plaintiff  shall  not  be  required  to  pay  Inter* 
est  during  said  period:  Provided,  that  the  plain- 
tiff shall  pay  said  awards  into  court  as  soon  as 
It  receives  the  proceeds  of  the  sale  of  the  first 
million  dollar  issue  of  bonds  of  said  port  of 
Seattle.  It  is  farther  considered,  ordered,  ad- 
judged, and  decreed  that  out  of  the  said  awards 
there  shall  be  paid  all  liens  of  every  kind  and 
nature  upon  said  property,  including  special 
assessments  and  general  taxes  which  may  be 
adjudged  valid  liens  against  said  property  in 
the  hands  of  plaintiff  as  of  date  of  January  17, 
1913.  It  is  furfher  considered,  ordered,  adjudg- 
ed, and  decreed  that,  upon  the  payment  into 
the  registry  of  this  court  ot  said  awards  and 
the  C09t8  of  these  proceedings  taxed  in  favor  of 
said  respondents,  the  title  to  the  property  here- 
in described  shall  be  vested  in  fee  simple  in  the 
port  of  Seattle,  and  said  port  of  Seattle  shall 
be  entitled  to  the  immediate  possession  thereof." 
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The  port  experiencad  further  delay  In  the 
sale  of  its  bonds,  with  the  result  that  the 
awards  were  not  i>aid  Into  court  until  Feb- 
mary  20.  1913.  It  Is  conceded  that  general 
taxes  and  certain  special  assessments,  pay- 
aUe  to  King  county,  had  been  levied  and  as- 
sessed on  the  condemned  lots  for  the  year 

1912.  After  the  awards  had  been  paid  into 
court,  the  Yesler  Estate  and  Green  and  wife 
withdrew  the  respectlre  amounts  due  them, 
leas  fl«501.S2  taxes  and  assessments  on  the 
Tester  Batata,  and  lees  $3»18S.48  taxes  and 
$217  aneumentB  on  the  Oreoi  lots,  which 
sums  were  pennltted  to  remain  In  the  xegl»- 
try  of  the  oonrt  subject  to  further  Utiga- 
tkHL  ^lisreatter  the  Tesler  S^te  and 
Greoi  and  wlfb  llled  in  the  oondemnatton 
case^  and  awed  upon  King  coQnl7»  th^ 
leveetlTe  petitions  claiming  the  TesUtae  of 
the  awards  then  remaining  In  the  registry 
of  the  oonrt.  King  county  by  answer  de- 
manded paymoit  of  the  funds  to  the  county 
treasurer  in  satisfaction  of  the  1912  taxes 
and  special  assessments  which  had  b&sa  lev- 
ied on  the  lots.  The  trial  court  made  flnd- 
logs  of  fact  and  conclusion  of  law,  upon 
which  a  final  Judgment  was  entered,  direct- 
ing payment  of  the  taxes  and  assessments 
to  King  connty.  The  Xester  Estate  and 
Green  and  •vrite  have  appealed. 

It  will  be  noticed  that  the  award  of  dam- 
ages for  the  value  of  the  lots  condemned  was 
made  on  January  17>  191S;  that  Judgment 
for  the  same  was  entered  on  January  21, 
1813,  but  that  the  damages  were  not  paid  un- 
til February  20,  1913.  Under  section  9236, 
E&n.  &  BaL  Code,  taxes  become  a  lien  upon 
real  estate  from  and  Including  the  1st  day 
of  March  in  the  year  in  which  they  are  lev- 
ied until  paid,  but,  as  between  grantor  and 
grantee,  such  lien  shall  not  attach  until  the 
first  Monday  of  February  of  the  succeeding 
year,  which  In  this  instance  would  be  Feb- 
ruary 3,  1913.  The  controlling  question  in 
this  case  seems  to  be  whether  tbe  title  which 
the  port  obtained  to  the  lots  passed  to  it  on 
February  20,  1913,  the  day  upon  which  tbe 
awards  were  finally  paid,  or  whether,  upon 
the  payment  of  the  awards,  the  passing  of 
the  title,  in  pursuance  of  the  Judgment  and 
stipulations,  related  back  to  January  17, 

1913.  The  further  questions  are  presented 
whether,  at  the  time  title  passed,  the  taxes 
were  a  lien  upon  the  real  estate,  and,  if  so, 
whether  the  damages  awarded  were  in  lieu 
of  the  lots  Impressed  with  a  lien  In  favor  of 
King  county  for  the  satisfaction  of  such 
taxes. 

Appdlants  Insist  that  by  the  Judgment  and 
decree  of  January  21,  1913,  which  they  say 
was  invited  by  the  stipnlatlons,  tbe  port  was 
required  to  take  the  property  and  pay  the 
awards  Imnxediately  upon  receiving  the  pro- 
ceeds of  the  sale  of  Its  bonds ;  that  the  pay- 
ment of  the  awards  on  Vebmary  20, 1913,  re- 
lated ba^  to  January  17,  1918,  the  date  of 
the  findings  and  amrds  made  In  the  con- 


demnation proceedings;  that  by  relation  the 
title  vested  in  the  port  as  of  the  later  date ; 
and  that  no  taxes  were  to  be  paid  out  of  the 
awards,  except  such  as  were  adjudged  valid 
liens  on  the  lots  in  the  hands  of  the  i>ort  as 
of  the  date  of  January  17,  1913. 

[1]  The  vital  question  presented  for  onr 
consideration  Is  whether  the  title  passed  to 
the  port  on  February  20,  1913,  the  day  on 
which  it  paid  the  awards.  It  would  seem 
that  this  question  la  answered  in  the  affirm- 
ative by  section  7781,  Bern.  &  BaU  Code— a 
section  of  the  eminent  domain  act  pertain- 
ing to  mnnldiwl  corporations.  In  re  Twelfth 
Avenue  South,  74  Wash.  184,  132  Pac.  868. 
The  section  dted  provides  that: 

"Tbe  court,  upon  proof  that  Just  compensation 
HO  found  by  the  jury,  or  by  the  court  in  caae 
tbe  jury  is  waived,  together  with  costs,  has 
been  paid  to  the  person  entitled  thereto,  or  has 
been  paid  Into  court  aa  directed  by  the  court 
ehall  enter  an  order  that  the  city  or  town  shall 
have  the  right  at  any  time  thereafter  to  take 
posaeesion  of  or  damage  the  property  in  reapect 
to  which  such  compensation  ahall  have  been  so 
paid  or  paid  into  court  as  aforesaid,  and  there- 
upon, the  title  to  any  property  so  taken  shall 
be  vested  in  fee  timiue  in  auch  city  or  town." 

Appellants,  howeve.r,  insist  that,  by  reason 
of  Qie  stipulations  of  the  parties  and  the 
terms  of  the  Judgment,  the  payments,  when 
made,  related  back  to  January  17,  1913, 
which  caused  the  transfer  of  the  title  to  re- 
late back  to  that  date.  In  support  of  this 
contention  they  cite  Nortti  Coast  R.  R.  Co. 
V.  Gentry,  73  Wash.  188,  131  Paa  86«,  quot- 
ing certain  expressions  therefrom  which, 
standing  alone,  would  appear  to  lend  some 
force  to  their  argument.  In  the  Gentry  Case 
there  had  been  two  trials  awarding  damages 
in  condemnation  proceedings.  From  the  Judg- 
ment entered  on  the  award  made  at  the  first 
trial,  the  property  owners  appealed  to  this 
court  and  secured  a  reversal  which  necessi- 
tated a  second  trial.  Immediately  after  the 
first  trial,  the  railroad  company  paid  Into 
court  the  damages  awarded,  thereby  electing 
to  take  the  proper^.  Had  the  Judgment 
entered  therein  been  affirmed,  the  title  would 
undoubtedly  have  passed  as  of  the  date  of 
the  payment,  and  a  like  result  would  follow 
upon  the  payment  of  any  additional  damages 
that  might  have  been  thereafter  awarded. 
Pending  the  appeal  the  railroad  company 
withdrew  the  award  from  the  registry  of 
the  court  On  the  second  trial  a  larger  award 
was  made.  Payment  of  this  award  into 
court  was  made  by  the  railroad  comimny, 
which  payment  ctmtinned  its  election  to  take 
the  property.  Later  the  railroad  company 
commenced  an  action  to  require  the  former 
owners  to  pay  certain  taxes  which  bad  be- 
come a  lien  on  the  real  estate  after  payment 
of  the  first  award,  but  prior  to  the  payment 
of  the  second  award;  Its  theory  being  that 
under  the  statute  the  title  finally  passed  on 
the  date  of  Its  payment  of  the  second  award. 
After  reviewing  several  sections  of  the  eml- 
neat  domain  act,  under  wbi<di  the  condemna- 
tion had  been  made,  we  held  that,  what  the 
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railroad  company  paid  tbe  first  award,  it 
elected  to  take  the  property;  that  without 
authority  it  had  wrongfally  withdrawn  its 
payment  pending  the  first  appeal ;  and  that, 
when  it  made  a  payment  ot  the  second  award 
and  continued  Its  election  to  take  the  prop- 
erty, the  title  which  It  then  obtained  related 
back  to  the  date  of  Its  payment  of  13ie  first 
award.  In  so  holding,  we  used  the  following 
language,  on  which  appellants  now  rely: 

"If,  io  th«  case  before  na,  on  the  original  ap- 
peal there  bad  been  an  affirmance  of  the  orig- 
inal judgment  for  damages,  tbe  right  of  aban- 
donment BO  suspended  by  payment  of  tbe  award 
into  court  would  have  been  forever  loat,  and 
the  renKmdent'B  title  wonld  bave  related  to  the 
date  of  tbe  original  judgment  and  decree  of  ap- 
propriation, not  to  the  date  of  affirmance." 

It  is  appaimt  that  the  decision  dted  haa 
no  application  to  the  facta  now  before  na. 
No  payment  ot  an  award  waa  made  by  the 
port  at  any  time  prior  to  February  20,  1913, 
and  under  section  7784,  snpra,  the  title  pass- 
ed at  that  time.  Iliere  Is  ao  sufficient  rea- 
son for  holding  that  it  related  back  to  Janu- 
ary 17, 1913.  The  Judgment,  as  above  quoted, 
contemplates  tSiSt  the  title  would  not  pass  nn* 
til  Ute  award  was  paid.  It  in  elEect  so  pro- 
vided. 

[2, 3]  It  la  apparent  that,  aa  against  ^ipel- 
laats,  the  taxes  In  question  became  a  lien  up- 
on the  property  on  Febmary  3, 1913,  prior  to 
the.  date  on  whicdi  the  title  passed. 

In  Qasaway  r.  Seattle^  62  Wash.  444,  100 
Pac.  991,  21  L.  R.  A.  (N.  B.)  68.  it  was  held 
that  taxes  definitely  assessed  and  actually 
deUuquent  could  not  be  collected  by  a  sale 
of  land  upon  which  they  were  a  lien  after 
titJA  thereto  had  been  acquired  by  a  munici- 
pality, in  the  exercise  of  Its  sovereign  right 
of  eminent  domain.  79iat  case,  however,  is 
consistent  with  the  idea  that  although  after 
such  condemnation  tiw  land  itself)  while 
owned  by  the  municipality,  could  not  be 
reached  In  the  collection  of  the  outstanding 
and  delinquent  taxes,  the  award  ot  damages, 
when  paid  Into  the  r^tatry  of  the  court,  by 
the  condemning  munlcitKd  corporation,  could 
be  subjected  to  tax  llfoia  which  were  pay- 
able at  the  date  of  the  transfer  of  title  to 
the  munldpallty  In  the  condemnation  pro- 
ceeding, and  this  course  ot  procedure  seems 
to  have  been  contemplated  by  the  terms  of 
the  stipulations  and  the  prorlsions  of  the 
judgment  in  this  actlim.  Title  to  the  lots 
having  passed  on  February  20,  1913,  after 
the  taxes  had  become  a  lien  aa  between  gran- 
tor and  grantee.  It  would  aeon  to  follow 
that  the  money  paid  into  court  by  the  con- 
demning corporation  should  be  Impressed 
with  a  lien  for  the  collection  of  sndi  taxes, 
as  was  done  in  this  case. 

There  eeeana  to  be  some  contention  on  the 
part  ot  appellants  that  tbe  county  \xy  stipu- 
lation waived  its  right  to  a  lien  npcm  the 
fund  in  question.  A  reading  of  ite  st^tula- 
tlon,  In  the  light  of  the  drcumstances  and 
history  of  the  case,  shows  that  Its  only  pur- 


pose was  to  permit  the  appellanta  to  draw 
down  the  award  due  them,  less  the  taxes  In- 
volved, the  right  to  which  could  be  thereaft- 
er litigated. 

[4]  The  county,  not  being  a  party  to  the 
8tlpuIati<»iB  entered  into  between  appellants- 
and  the  port,  waa  not  bound  thereby. 

Our  conclusion  from  Oie  entire  record  Is 
that  the  titie  passed  on  February  20,  1913; 
that  the  taxes  were  then  a  lien  upon  Uie  real 
estate;  that  they  conld  not  be  enforced 
against  land  owned  by  the  municipal  corpora- 
tion; and  that  the  trial  court  properly  held 
them  to  be  a  lien  upon  the  awards  when  paid 
into  court,  and  properly  directed  their  pay- 
nKmt  therefrom. 

The  judgment  la  affirmed. 

MOUNT,  VUIiLEBTON.  llOBaiS.  and 
PAREBB,  33h  onocor. 


LEBOVITZ  «t  aL  v.  COGSWELL  at  al. 
(No.  12062.) 

(Supreme  Court  ot  Washhigton.  Jan.  6,  lOlRv) 

1.  Acnon  (|  60*)— Mibyoinoeb  or  Pabties— 

StATTTTES  —  COUIOH  INTXBEST  IN  A  CAUBB 

OP  Action. 

Under  Bent.  &  Bat  Code,  S  189,  provid- 
ing  that  those  having  a  common  interest  in  a 
cause  of  action  abtiU  be  joined  as  plaintiffs,  and 
BectioQ  406  providing  that  Judgment  may  be  giv- 
en for  or  against  one  or  more  of  several  plain- 
tiffs or  defendants,  plaintiffs,  to  wbcHO  timber 
land  had  been  conveyed  as  tenants  in  commuD 
with  one  of  the  defendants,  altbou^  they  did 
not  each  contribnte  the  same  amount  of  money 
to  tbe  purchase  of  the  property,  suing  to  recover 
damages  for  defendants'  fraudulent  representa- 
tions as  to  the  amount  of  timber  on  the  land^ 
die  fticilities  for  lo^elng,  and  the  interests  ot 
the  defendants,  had  a  common  interest  in  a 
cause  of  tLctiaa,  koA  might  jointly  piosecate  the 
action. 

[Ed.  Note.— For  other  cases,  see  Action,  Gent 
Dig.  H  26&-2e7;  Dea  DlgTi  ISa*] 

2.  Appeal  and  Esbob  ({  094*)  —  Bavizw  — 
sufftcibhot  or  evidbncb— statement  ot 

Facts. 

On  appeal  on  a  transcript  and  a  bill  of  ex- 
ceptions, wherein  the  trial  judge  certified  that 
the  proceedings  in  tbe  bill  of  exceptions  were 
those  occurring  in  the  cause  and  made  a  part  of 
the  record,  the  question  whether  the  evidence 
suppOTted  a  verdict  could  not  be  considered,  for 
want  of  a  properly  certified  statement  of  facts. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2910,  2016;  Dec  Dig.  It 
694.*] 

3.  Tbial  <$  232*)— Vebdict^-Statutb. 

Under  Bern.  &  Hal.  Code,  fl  364,  providing 
that  the  court  may  direct  a  special  verdict  upon 
all  or  any  of  tbe  Issues,  and  may  Instruct  tba^ 
rendering  a  general  veirdict,  tbe  jury  find  upon 
particular  questions  ot  fact,  to  be  stated  in 
writing,  an  instruction  to  return  a  several  ver- 
dict in  favor  of  each  ot  tbe  plalntUs  was  war- 
ranted- 

[Ed.  Note.— For  other  cases,  see  Trial,  Cant 
Dig.  §i  624.  525;  Dec.  Dig.  S  232.*] 

4.  Appeal  and  Ebbob  (8  1064*)  —  Habmlebb 

EBBOE— FOEM  OF  VeBDICT. 

Such  direction,  if  error,  was  barmiess, 
where  it  could  make  no  differenea  to  the  defend- 
ants whether  tbe  verdicts  wereaeveral  orwheth- 
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cr  then  ww  a  joint  mdtet  for  plaintiffs  for 
tkm  atgregate  amoimt  of  tha  meml  vetdiets. 

tJBA.  Note.— Por  other  cases,  sea  Appeal  and 
Bmr,  Gent.  Dig.  H  4219,  4221-^24;  Dee. 
Dig.  S  1064.*] 

B.  Appsai,  and  Ebsob  (S  714*)— Monon  n» 

New  Tmal— Affidavit. 

An  affidavit  npon  a  motion  for  a  new  trial, 
appearing  only  fai  uie  transcript,  end  not  includ- 
ed  in  the  statement  of  facts  nor  referred  to  in 
the  certificate  of  the  trial  jndge,  and  not  shown 
by  the  record  to  have  been  called  to  the  attea- 
ti"n  of  the  coort,  could  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  »  296&-2968;  Dec  Dig.  I 

Department  1.  J^qpeal  from  Superior 
Ckmrt,  King  County;  H.  A.  P.  Meyera,  Judge. 

Actiim  by  Sforrlg  Lebovltz  and  another 
asaisst  Theodore  C(«8weU  and  another. 
Judgment  for  plaintUls,  and  detoidanta  ap- 
peaL  Affirmed. 

John  T.  Casey,  of  Seattle,  for  appellanta. 
Geo.  B.  Cole  and  J<din  Westey  Dolby,  both  of 
Seattle,  for  respondentB. 

GOSB,  J.  lUs  l8  an  actlm  to  recover 
damages  because  of  fraud  which  it  Is  alleg- 
ed was  practiced,  upon  the  plalntifTB  by  the 
defendants  In  the  sale  of  three  sections  of 
tlmberland.  There  was  a  verdict  and  judg- 
ment In  favor  of  the  plalntUTs  against  the 
defendants  Theodore  Cogswell  and  P.  H. 
Casey.  The  action  was  dismissed  as  to  all 
other  defendants.  Cogswell  and  Casey  have 
appealed  and  will  hereafter  be  referred  to  as 
the  appellants. 

As  constituting  the  fraud,  It  Is  alleged  that 
the  appellants  agreed  between  themselves  to 
and  did  represent  to  the  respondents  that 
each  of  the  three  sections  of  tlmberland  con- 
tained at  least  15,000,000  feet  of  good,  mer- 
chantable timber ;  that  In  furtherance  of  the 
fraud  the  appellant  Casey  took  the  respond- 
eat LebovltE  Into  a  timbered  section  and 
pointed  out  to  him  certain  heavily  timbered 
land  which  he  (Casey)  represented  to  be  otie 
of  the  sections;  that  he  told  Lebovltz  he  was 
well  acquainted  with  th^  other  two  sections, 
and  that  each  thereof  contained  as  much  or 
more  timber  than  the  section  shown ;  that  be 
represented  to  Lebovltz  that  none  of  said 
timber  was  situated  to  exceed  two  miles  from 
a  railroad;  that  it  oonld  be  easUy  logged 
and  marlieted;  that  the  land  purchased  and 
the  whole  thereof  was  without  value  and  de- 
void of  merchantable  timber,  which  the  re- 
spondents well  knew ;  that  the  land  shown  to 
the  respondent  Lebovltz  by  the  appellant 
Casey  was  not  a  part  of  the  land  purchased; 
that  the  respondents  were  not  familiar  with 
timberlands  or  t^elr  value ;  that  they  relied 
npon  and  believed  the  representations  made  to 
tiiem  by  fbe  appellants;  that  Lebovltz  paid 
to  appellant  Cosawell  npon  the  purchase  price 
$4,200;  that  Kronfleld  paid  him  the  snm  ot 
ti64S;  ttiat  the  app^nt  Oasey  represented 
to  the  respondents,  and  induced  them  to  be- 


Heve,  tSiat  he  was  paying  to  OogBwell  fbe  som 
of  ¥4,868,  bat  that  In  troth  and  In  ftct  ha 
did  not  pay  that  som  or  any  sum  vrtiatever; 
Uiat,  upon  ttie  making  of  audi  payments  by 
tiw  respondents,  the  land  was  ccHiveyed  to 
tba  reapODdeaits  and  Casey ;  that  they  agreed 
In  writing  fliat  LebovltE  should  own  an  un- 
divided interest  In  the  land  to  the  extent  of 
600  acres,  ttiat  Eronfield  should  own  an  un- 
divided interest  to  Om  extent  of  640  acres, 
and  that  Cas^  should  own  an  undivided  in- 
terest to  the  extent  i>t  024  acres;  and  'that 
the  property,  if  It  had  been  as  represented 
by  the  appellants,  would  have  been  of  the 
reasonable  value  ot  |00,000.  The  case  comes 
to  us  npon  a  transcript  and  a  bUl  of  excep- 
tions. The  judge  who  tried  the  cause  certi- 
fied "that  the  matters  and  proceedings  em- 
bodied in  the  forgoing  bill  of  exceptions  are 
matters  and  proceedings  occurring  in  said 
cause,  and  the  same  are  hereby  made  a  part 
of  the  record  ther^,"  and  that  certain  iden- 
tified exhibits  attached  to  the  bill  of  excep- 
tions were  all  the  exhibits  "admitted  upon 
the  trial  of  said  cause."  The  land  was  con- 
veyed to  "Morris  Lebovite,  Herman  Kron- 
Qeld,  and  Patrick  Cas^"  by  three  warranty 
deeds.  One  of  these  deeds  conveyed  section 
5,  another  conveyed  section  7,  and  the  other 
conveyed  section  16  to  the  parties  as  above 
named. 

At  the  close  of  respondents*  evidence  the 
appellanta  moved  for  a  nonsuit  d)  on  the 
ground  tbat  there  was  a  misjoinder  of  plaln- 
tifTs,  that  the  actlw  was  joint,  and  that  the 
evidence  showed  If  there  was  any  cause  of 
action  for  damages  It  was  a  several  cause  of 
actloD  In  f^vor  of  each  of  the  plalntifTs;  (2) 
Insufficiency  of  the  evidence  to  sopport  the 
verdict 

[1]  The  first  error  assigned  Is  that  the  re- 
spondents cannot  jointly  prosecute  the  ac- 
tion. Our  statute  (Rem.  &  Bal.  Code.  8  180) 
provides  that  those  having  a  common  Inter- 
est in  a  cause  of  action  shall  be  joined  as 
plaintiffs.  Section  406,  Bern.  &  Bal.  Code, 
provides  that  judgment  may  be  given  for  or 
against  one  or  more  of  several  plaintiffs  and 
for  or  gainst  one  or  more  of  the  several  de- 
fendants. We  think  the  respondents  have  a 
common  Interest  in  the  cause  of  action,  with- 
in the  meaning  of  the  statute.  Snyder  v. 
Harding,  34  Wash.  286,  76  Pac.  812.  In  that 
case  a  husband  and  wife  and  a  third  part? 
brought  an  action  to  recover  the  possession 
of  real  estate  and  to  quiet  title,  ^ey  al- 
leged that  the  defendant  wraogfally  entered 
into  the  possession  ot  the  land;  that  he 
wrongfully  held  it  and  claimed  some  interest 
therein  which  was  unfounded  and  without 
right.  It  was  urged  that  the  plaintiffs  did 
not  own  the  premises  in  dispute  "by  unity 
of  title,  and  that  they  had  no  oommon  right 
to  nnfl<wtjin  the  action."  The  court  held  that 
the  several  rights  of  actlim  arose  from  a 
common  cause,  were  governed  by  the  same 
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legal  rule,  and  that  the  whole  matter  oonld 
be  settled  in  a  sli^le  salt  It  does  not  ap- 
pear In  that  case  whether  the  plaintiffs  had 
acquired  title  by  one  Instrament  or  more,  nor 
does  it  appear  whether  the  third  party  ac- 
quired his  interest  In  the  property  at  the 
same  time  that  the  husband  and  wife  ac- 
quired tbelr  title,  or  by  the  same  Instrument 
In  the  instant  case  the  land  was  conveyed  to 
the  three  parties  as  tenants  in  common.  It 
is  true  that  the  respondents  did  not  each  con- 
tribute the  same  amount  of  money  In  tbe  pur- 
chase of  tiie  property.  The  statute,  however, 
does  not  require  that  the  interests  of  tbe  plain- 
tiffs shall  be  equal,  but  that  there  shall  be  a 
common  Interest  in  the  cause  of  action.  Tbe 
appellants  cite  in  support  of  this  contention, 
Utterback  v.  Meeker,  16  Wash.  185,  47  Paa 
428,  and  Johnson  v.  Seattle.  89  Wash.  211, 
81  Pa&  705. 

In  the  Utterback  Case  there  were  13  plain- 
tiffs, each  claiming  to  be  lawfully  in  posses- 
sion of  distinct  and  different  pieces  of  land, 
consisting  of  town  lots  in  different  additions 
to  the  town  of  Puyallup.  Some  of  the  plain- 
tiffs had  merely  individual  contracts  of  pur- 
chase. Other  plaintiffs  claimed  In  vlrtae  of 
deeds  of  general  warranty  by  which  each 
held  in  severalty  sevwal  distinct  parcels  of 
land.  The  action  was  brou^t  to  remOTe  a 
cloud  upon  the  tides  of  the  sereml  plaintlffB. 
Tbe  defendants  demurred  to  tbe  cwnplalnt 
upon  tbe  ground,  among  others,  that  several 
causes  of  action  bad  been  improperly  united. 
In  addressing  Itself  to  these  facts,  the  court 
said: 

"Briefly  stated,  what  is  attempted  here  is  to 
unite  in  one  action  several  distinct  and  separate 
causes  of  action  existing  In  favor  of  distinct  par- 
ties, whose  interests  are  several,  and  neither  of 
whom  has  any  Interest  in  the  cause  of  tbe  oth- 
ers" 

In  tbe  JohnB(m  Geee  a  snrvlTlng  husband 
and  minor  son  of  the  deceased  Jointly  Iffougbt 
an  Bcti(m  to  recover  damages  on  acoonnt  of 
tbe  deaUi  ot  the  wife  and  nuMlier.  It  was 
held  that  tbe  bnaband  bad  no  cause  of  ac- 
tion for  ttie  loss  of  bis  wife;  that  he  was  en- 
titled to  recover  tbe  amount  he  bad  paid  tor 
fimeral  expenses,  but  that  he  could  not  Join 
his  cause  of  action  with  the  action  on  behalf 
of  the  minor  child  for  the  loss  of  the  mother. 
The  two  causes  <tf  action  were  distinct,  one 
in  &vor  of  the  husband  against  the  party 
who  bad  negligently  caused  the  death  of  bis 
wife,  for  funeral  e^wnses  which  he  had 
paid;  the  other  the  statutory  action  of  the 
minor  child  for  the  loss  of  the  mother.  It 
is  obvious  that  there  was  nothing  In  common 
between  the  two  causes  of  action. 

[2]  It  Is  argued  that  tbe  evidence  does  not 
support  tbe  verdict  That  question  we  can- 


not consider,  in  tbe  absence  of  a  propetly 
certified  statement  of  facta.  International 
Development  Co,  v.  Sanger,  76  Wash.  546, 
136  Pac  28;  Beall  &  Oo.  v.  O'Connor,  78 
Wash.  651,  139  Pac  605;  Powers  v.  Washing- 
ton Portland  Cement  Co.,  79  Wash.  1, 139  Pac. 
616 ;  Agens  v.  Powell.  79  Wadi.  ISl,  139  Pac. 
873 ;  MattsoQ  v.  Eureka  Cedar  Lumber,  etc., 
Co.,  79  Wash.  266,  140  Pac.  377;  Thurman 
V.  Kildall,  141  Pac  691. 

[3, 4]  The  jury  was  instructed  to  and  did 
return  a  several  verdict  In  favor  of  each  of 
tbe  respondents.  This  Is  assigned  as  error. 
We  think  the  practice  followed  by  the  court 
was  warranted  by  the  provlsIonB  of  Item,  ft 
BaL  Code,  S  364.  In  any  event  If  It  was  er- 
ror, it  was  technical  error  and  without  prej- 
udice to  the  appellants.  It  could  make  no 
difference  to  tbe  appellants  whether  tbe  ver- 
dicts were  several,  or  whether  there  was  a 
joint  verdict  in  favor  of  the  re^ndents  for 
the  aggregate  amount  of  tbe  two  verdicts. 

[fi]  It  is  argued  that  the  court  erred  in 
denying  the  appellants*  motion  for  a  new 
trial.  It  is  said  that  this  was  error  because 
of  matter  ccmtained  In  tbe  affidavit  of  two 
Jurors.  The  affidavit  a[^ars  only  in  tbe 
clerk's  transcript  Under  the  authorities  dt- 
ed,  the  affidavit  cannot  be  considered.  In 
Powers  T.  Washington  Portiand  Osment  0(k, 
we  said: 

"The  affidavits  which  were  filed  In  support  of 
this  motion  are  brouaht  to  this  court  in  the 
i^erk's  transcript,  and  are  not  lucluded  in  the 
statement  of  facts  certified  by  the  trial  judge. 
Under  the  doctrine  frequently  announced  in  tiie 
dedsioDS  of  this  court,  they  cannot  be  here  con- 
sidered. It  has  repeatedly  been  held  that  affi- 
davits wMch  were  used  during  the  prraress  tit 
the  trial  in  the  superior  court  to  eBtabllsh  or 
dispute  a  fact  c&nnot  be  considered,  unless  they 
are  included  in  the  statement  of  facta  or  bill  of 
exceptions,  and  by  certificate  of  tbe  trial  judge 
made  a  part  of  the  record"— citing  numenma 
cases  from  this  court 

In  tbe  case  at  bar  tbe  affidavit  Is  not  ixt- 
eluded  in  the  statement  of  facts,  nor  Is  it 
referred  to  In  the  certificate  of  the  trial 
Judge.  It  la  not  even  referred  to  In  the  mo- 
tion tta  a  new  trlaL*  The  record  Is  sUent  as 
to  whether  the  affidavtt  ms  called  to  tbe 
attention  of  the  court  It  is  not  referred  to 
in  the  Judgment  overruling  the  motions  for 
a  new  trial. 

Other  errors  assigned,  which  go  to  the 
merits  upon  the  evidence,  cannot  be  consider- 
ed, in  the  absence  of  all  the  evidence  which 
was  submitted  to  the  jury  and  which  iu- 
flnenced  the  court  In  entering  a  judgment 
upon  the  verdicts. 

The  Judgment  is  affirmed. 

CBOW.  C.  3^  and  OHADWIOK,  PABKBB, 
and  HORBIS,  JJ„  concur. 
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STATB  ex  rd.  BAYMOND  LIGHT  ft  WA.- 
TBB  GO.  T.  PUBUO  SERVICB  OOM- 
UI88ION  or  WASHINGTON  «t  al 

CNo.  12881.) 

(Snpreme  Court  of  Washington.  Jan.  4,  1916.) 

X.  Wats  as  and  Wateb  Coubsbs  ({  203*)— 
Waixbwobks  Company  —  Bequutxon  — 
PowiBS  or  CoioaesioK. 

Pnbllc  aerrioe  eommindOii  set  (Lava  of 
1911,  p.  638),  which  prohibits  the  granting  of 
unreasonable  preference  or  making  dlBcrimma- 
tiona  between  persons  or  coiporations  by  water 
companies,  aectltm  84  of  whidi  provides  that 
BOthiiig  In  the  act  shall  prevent  any  water  com- 
pany from  furnishing  its  product  under  any  con- 
tract in  force  at  the  date  of  the  act  at  the  rate 
fixed  In  such  contract,  but  that  the  commission 
may,  in  Its  discretion,  order  such  contract  to  be 
tenninated,  does  not,  in  the  exercise  of  the  police 
power  of  the  state,  declare  void  or  voidable  a 
contract  by  which  a  water  company  agreed  to 
fnmiah  water  free  to  certain  mUlB  for  the  period 
of  49  years,  and  tiie  commission's  only  power 
witfa  leference  to  snch  contract  is  to  direct  the 
water  company  to  terminate  it  by  proper  pro- 
ceedings, if  it  finds  that  the  contract  prevents 
the  company  from  rendering  proper  service. 

 [Bd.  Note.— S\ir  other  cases,  see  Waters  and 

Water  Gouraes,  Cent.  Dig.  H  289,  290-289; 
Dec  Dig.  12^*] 

2.  Watbbs  abd  Waisb  Coubszs  (S  208*>— 

WaTEBWOBKB    COICFANT  —  BXOULATION  — 

Powers  of  Coiqiibbion. 

Even  if  the  commission  had  jnrisdlction  to 
dcdare  such  a  contract  void,  it  could  not  do  so 
before  giving  the  partlis  thereto  an  opportunity 
to  be  heard, 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  i§  289,  290-299; 
Dec  Dlk.  I  203.*] 

3.  WATXB8  Ann  Wateb  Goubses  (}  208*)— 

WaIEBWOKKS   COUPART  —  DlSCBETION  OV 

GoiouasioN— TunrxHATion  of  Contbaot. 
Where  the  public  service  commission  or- 
dered a  waterworks  company  to  terminate  a  con- 
tract by  whidi  it  had  agreed  to  furnish  water  to 
ewtain  mills  free  for  49  years,  after  a  hearing 
of  which  the  mill  companies  had  no  notice,  and 
later  the  mill  companies  intervened  and  showed 
that  the  contract  was  executed  in  consideration 
of  the  transfer  by  the  mills  to  the  water  com- 
pany of  the  water  plant,  tiiongh  there  was  no 
.  reservation  of  the  right  to  ase  the  water  in  the 
'deed  of  transfer^  It  was  not  abuse  of  the  com* 
mismon's  discretion  to  set  aside  the  former  or- 
der directing  the  termination  of  the  contract. 
_rEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  |S  289,  290-299; 
Dec  Dig.  I  20S.«] 

DeportmeDt  2.  A{q;>eftl  from  Superior 
Oourt,  Thurston  Gounty;  G.  B.  Glaypool, 
Judge. 

Writ  of  review  by  the  State  of  Washington, 
Dp<m  tbe  relation  of  the  Raymond  Light  & 
Water  Company,  against  the  Public  Service 
CommlBsion  of  Washington  and  others,  to 
somal  an  order  of  the  Commission.  From 
an  order  of  the  superior  court  reversing  tbe 
order  of  the  Commission,  the  Commission  and 
others  ai>peaL  Berersed,  and  writ  dismissed. 

Gorwln  S.  Shank,  and  H.  a  Belt,  both  of 
Seattle,  for  appellants.  Grosscup  &  Lee,  of 
Seattle  George  Dysart,  of  Centralia,  and 
B.  O.  Grahasi,  d  Spokane,  for  respondent 


MOUNT,  J.  This  appeal  to  from  an  order 
of  the  snpeitor  court  for  Thurston  county 
reversing  an  order  of  the  public  service  com- 
mission. The  Willapa  Lumber  Company,  the 
Slier  MUI  Company,  and  the  public  service 
commission  hare  each  appealed  from  the  or- 
der of  the  superior  court 

Tbe  facts  are  as  follows: 

In  August,  1912,  the  dty  of  Raymond,  by 
its  proper  anthorities,  filed  a  complaint 
against  the  Raymond  Light  &  Water  Com- 
pany with  the  public  service  commission, 
challenging  the  rates  of  the  water  company 
as  unreasonable  and  excessive,  and  alleging 
that  the  supply  of  water  furnished  by  the 
water  company  to  the  citizens  of  Raymond 
was  inadeauate  and  insufficient  The  Ray- 
mond Light  &  Water  Company  answered  the 
complaint  and  alleged  that,  under  the  exist- 
ing rates,  its  returns  upon  its  investment 
were  Insufficient,  and  alleged  that  It  had 
spent  large  sums  of  money  in  furnishing  the 
dty  of  Raymond  with  a  water  supply,  and 
Intended  to  stiU  further  extend  and  expand 
its  plant 

Thereafter,  In  February,  1913,  a  hearing 
was  had  before  the  public  service  commis- 
sion upon  the  issues  raised  by  the  complaint 
and  answer.  Testimony  was  introduced,  and 
in  the  course  thereof  It  developed  that  there 
were  two  outstanding  water  contracts,  made 
and  entered  Into  between  the  Willapa  Lum- 
ber Company,  the  Slier  Mill  Company,  and 
the  Raymond  Light  ft  Water  Company  in  tbe 
year  1904,  by  which  the  water  company  was 
deriving  and  would  derive  no  revenue  there- 
from for  a  period  of  49  years.  Upon  the 
conclusion  of  the  testimony  the  public  service 
commission  entered  its  flndings  of  fact  and 
conclusions  of  law  to  tbe  effect: 

(1)  That  the  respondent  water  company 
had  for  a  period  of  years  furnished  water 
free  or  at  reduced  rates  to  the  Slier  Mill 
Company  and  the  Willapa  Lumber  Company, 
and  that.  If  such  water  so  furnished  free  had 
been  charged  for  on  the  basis  of  the  pub- 
lished tariff  rates,  the  estimated  Increased  In- 
come of  the  water  company  would  be  approx- 
imately $3,600  per  year. 

(2)  That  the  rapid  and  unusual  growth  of 
the  city  of  Raymond  bad  necessitated  a  rapid 
extension  of  water  mains  and  Increased  wa- 
ter supply  and  continual  and  unusual  expend- 
itures by  ttie  water  company, 

(3)  That  the  water  company  had  fialled  and 
neglected  to  meet  its  obllgatlona  to  the  city 
of  Raymond  and  Uie  inhabitants  thereof, 
and  bad  failed  to  provide  an  adequate  and 
sufficient  supply  of  water  for  dranestlc  and 
manufacturing  purposes,  and  had  failed  and 
neglected  to  fUmlah  water  nnder  snffldent 
pressure  to  insnre  flre  protection,  and  bad 
failed  and  neglected  to  provide  suitable  mains 
for  distributing  the  water  supply. 

(4)  That  tbe  rates  and  duurges  of  the  water 
company  had  been  varied  and  discriminatory 
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on  account  of  the  contracts  with  the  Willapa 
and  Siler  Companies,  and  that  such  con- 
tracts ^ould  be  terminated  and  such  discrim- 
inatory practices  dlscontlnned. 

(5)  The  commission  then  ordered  the  water 
company  to  suhmlt.  detailed  plans  to  the  com- 
mission, showing  clearly  the  manner  In  which 
the  water  company  proposed  to  Improve  its 
water  system  and  meet  its  obligations  to  the 
public,  by  providing  wholesome  water  In  suffl- 
cient  quantity  to  reasonably  serve  the  dty 
of  Raymond  and  to  give  the  estimated  cost 
of  such  improvements  and  full  information 
as  to  the  financial  ability  of  the  company  to 
successfully  carry  out  such  pUtns. 

(6)  The  water  company  was  then  ordered 
to  Install  meters  upon  the  plants  at  the  Willa- 
pa and  Siler  Companies  and  to  desist  from 
extending  further  discriminatory  privileges 
to  such  plants  and  to  collect  from  all  consum- 
ers alike  the  amount  due  for  water  on  the  basis 
of  the  company's  published  tariffs,  and  fur- 
ther that  the  contracts  with  the  said  compa- 
nies should  be  terminated  and  the  water  com- 
pany ordered  for  a  period  of  one  year  to  keep 
an  accurate  account  of  all  moneys  received 
from  and  all  charges  made  to  these  mill  com- 
panies and  others  that  had  been  receiving 
free  water,  to  the  end  that  the  commission 
might  be  intelligently  advised  as  to  what  re- 
vision, if  any,  could  be  made  In  the  rates 
of  the  respondent  water  cfmipany. 

Thereafter  the  water  company  complied 
with  this  order  of  the  commission,  and  filed 
plans  with  the  public  service  commission 
showing  to  what  extent  and  in  what  manner 
it  proposed  to  improve  its  water  system.  It 
further  notified  the  Slier  and  Willapa  Com- 
panies of  the  termination  of  their  water  con- 
tracts, and  proceeded  to  collect  from  these 
industries  water  bills  under  the  published 
tariff  of  rates.  The  water  company  installed 
meters  upon  these  plants,  and  in  all  other 
respects  complied  with  the  commission's  or- 
der. The  water  company  prosecuted  no  writ 
of  review  from  the  commission's  order.  The 
Slier  and  Willapa  Companies  paid  their  wa- 
ter bills  for  a  period  of  several  months  un- 
der protest 

Thereafter  In  June,  1913,  the  Willapa  and 
Siler  Companies  filed  with  the  commission  a 
petition  in  intervention  In  which  it  was  al- 
leged in  substance:  (1)  That  the  mill  com- 
panies In  question  had  not  been  made  parties 
to  the  origlunl  proceeding  and  were  not  serv- 
ed and  did  not  appear  therein.  (2)  That  the 
commission  had  no  Jurisdiction  over  the  sub- 
ject-matter of  the  water  contracts  between 
these  mill  companies  and  the  water  company. 
(3)  That  the  order  entered  by  the  commis- 
sion, with  reference  to  the  subject-matter  of 
these  contracts,  deprived  the  mill  companies 
of  valuable  property  rights  without  due  pro- 
cess of  law,  and  Impaired  the  obligations  of 
such  contracts.  The  petition  in  Intervention 
also  alleged  that,  prior  to  the  organization  of 
the  Raymond  Light  ft  Water  Company,  the 
interveners  were  the  owners  of  the  water  plant 


which  was  then  in  existence,  and  which  was 
used  by  them  In  c<H)ducting  water  from  the 
source  of  supply  to  their  respective  mills; 
that,  when  the  water  company  was  organized, 
they  transferred  the  water  plant  to  the  water 
company  and  reserved  to  themselves  such  wa-- 
ter  as  they  might  need  for  their  respective 
manufacturing  plants. 

Upon  this  showing  the  Willapa  and  Slier 
Companies  were  allowed  to  intervene,  and  the 
public  service  commission  reopened  the  case 
upon  the  issues  presented  In  the  petition  of 
the  mill  companies.  After  a  somewhat  ex- 
tensive hearing  going  into  the  history  of 
these  contracts  with  the  mill  companies,  the 
commission  made  and  entered  findings  of  fact 
finding  in  substance:  That  the  Willapa  and 
Siler  Companies,  at  the  time  of  the  transfer 
of  the  water  plant  to  the  water  company, 
reserved  to  themselves  sufficient  water  for  the 
use  of  their  respective  plants,  and  then  con- 
cluded In  substance:  (1)  That  the  water  men- 
tioned in  the  contracts  between  the  Slier  and 
Willapa  Companies  and  the  respondent  wa- 
ter company  was  reserved  to  the  mill  com- 
panies; (2i  that  the  commission  had  not  at 
the  time  of  making  the  order  of  February, 
1913,  which  order  terminated  the  said  con- 
tracts, acquired  jurlsdlctiwi  over  either  of 
said  mill  companies  or  over  the  subject-mat- 
ter of  said  contracts.  (3)  That  the  original 
order  of  the  commission  be  modified  in  so  far 
as  it  authorized  the  termination  of  the  said 
contracts  and  permitted  the  Slier  and  Wil- 
lapa Companies  to  take  and  use  water  as  be- 
fore. The  rest  of  the  original  order  was  not 
changed. 

From  this  decision  (tf  the  commission  the 
respondent  water  company  sued  out  a  writ 
of  review  to  the  superior  court  for  Thurston 
county.  After  a  hearing  that  court  entered 
a  Judgment  on  May  28,  1914,  by  which  the 
last  order  of  the  public  service  commission 
was  annulled,  reversed,  and  set  aside,  and 
the  first  order  of  the  public  service  commis- 
sion was  reinstated.  From  that  Judgment  ■ 
this  appeal  is  prosecuted,  first,  by  the  public 
service  commission,  and,  second,  by  the  mill 
companLes. 

The  lower  court  apparently  based  its  Judg- 
ment upon  the  conclusion  that  the  contracts 
entered  into  between  the  water  company  and 
the  mill  companies  In  the  year  1904  were 
avoided  by  the  act  of  1911  (Laws  of  1911,  p. 
53S,  relating  to  the  public  service  commis- 
sion), because  these  contracts  were  contracts 
for  free  water  to  these  companies  for  n 
period  of  48  years,  and  for  the  further  rea- 
son that  the  deed  by  which  the  waterworks 
of  the  mill  companies  was  transferred  to  the 
water  company  did  not  contain  a  reservation 
of  water,  but  transferred  the  whole  righta  of 
the  mill  companies  to  the  water  company, 
and  that  the  public  service  commission,  in 
making  the  first  order,  had  jarlsdictlon  of 
the  parties  and  authority  to  cancel  these  con- 
tracts for  free  water. 

The  reqjtondent  in  a  volomluous  brief,  in 
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answer  to  Tdloulnoiu  biietB  filed  by  the  ap- 
pellants, states  tbat  there  are  but  three 
questions  In  the  cas^  as  follows:  First,  had 
tiie  pabllc  service  commission  jurlsdietloii 
over  the  persons  of  the  mill  companlM  in 
mairifig  the  orlirlnal  order  terminating  the 
contracts  between  the  mill  companies  and  the 
water  company;  second,  had  the  commission 
jurisdiction  over  the  subject-matter  of  the 
contracts  between  the  Interveners  mill  com- 
panies and  the  re^ndent  water  company; 
and,  third,  bad  the  conimlsalon  the  legal 
right  to  terminate  these  omtracts  in  the  ex- 
ercise of  its  police  power? 

[1]  It  Is  argued  by  the  respondent  that  the 
public  service  commission  had  JnrlsdictlcHi  to 
terminate  these  contracts  in  the  exercise  of 
the  police  power  of  the  state.  If  the  con- 
tracts were  contracts  which  the  state  In  the 
exercise  of  its  police  power,  had  a  right  to 
terminate  and  which  the  state  had  declared 
void,  as  were  the  contracts  in  the  case  of 
Cowley  Northern  Pac.  Ry.  Co.,  68  Wash. 
558,  123  Pac.  998,  41  L.  R  A,  (N.  S.)  BSQ,  or 
in  the  case  of  State  ex  rel.  Webster  v.  Su- 
perior Conrt,  67  Wash.  37,  120  Pac  861,  Ann. 
Cas.  1913D,  78,  or  in  Louisville  ft  Nash.  Bd. 
Co.  V.  Mottley,  219  U.  &  467,  81  Snp.  Ot  265, 
55  L.  Ed.  297,  34  L.  R.  A.  (N.  8.)  671.  we 
would  have  no  doubt  of  the  rU^t  ot  the 
water  company  or  of  the  public  service  ccnn- 
misslon  to  terminate  these  contracts.  But 
It  seems  to  ns  that  the  contracts  Involved  In 
this  case  do  not  partake  of  the  nature  of 
the  contracts  In  those  cases.  Conceding  Uiat 
there  was  no  reservation  of  any  part  of  the 
water  on  the  part  of  fbe  mill  companies  when 
the  transfer  ot  the  water  system  was  made  to 
the  water  company,  and  that  simple  contracts 
were  entered  into  by  which  the  water  compa- 
ny agreed  to  furnish  water  to  these  mill  com- 
panies for  a  period  of  49  years,  we  are  still 
eatlsfled  that  the  commission  act  In  question 
does  not  make  these  contracts,  or  contracts 
of  this  character,  either  void  or  voidable, 
because  at  section  34  of  the  commission  act 
(Laws  of  1911,  p.  561)  the  act  provides: 

"Nothing  in  this  act  Bhall  be  coostrued  to  pre- 
vmt  any  gas  company,  electrical  company  or 
water  company  from  contimiiog  to  furnish  Its 
product  or  the  use  of  Its  lines,  equipment  or 
service  under  any  contract  or  contracts  in  force 
at  the  date  tfais  act  takes  effect,  or  upon  the 
taking  effect  of  any  schedule  or  schedules  of 
rates  snbaequeotly  filed  with  the  commission,  as 
herein  provided,  at  the  rates  fixed  in  such  con- 
tract or  contracts:  Provided,  that  the  commis- 
sion shall  have  power,  in  its  discretion,  to  direct 
by  order  that  such  contract  or  contracts  shall 
be  terminated  by  the  company  party  thereto, 
and  thereupon  such  contract  or.  contracts  shall 
be  terminated  by  such  company  as  and  when 
directed  by  such  order.  *  •  * " 

The  act  in  prior  sections  provides  that  wa- 
ter companies  shall  not  make  or  grant  any  un- 
due or  unreasonable  preference  or  advantage 
to  any  person  or  corporation,  that  there  shall 
be  no  discrimination  between  patrons,  and 
then  provides,  as  quoted  above,  that  nothing 
In  this  act  shall  prevent  any  water  company 
foam  waitlnulng  to  furnish  its  product  or 


service  under  any.  contract  In  force  at  the 
date  this  act  takes  effect  It  seenn  plain, 
therefore,  that  It  -was  the  intention  ot  the 
act  that  contracts  of  the  character  of  these 
were  not  declared  illegal,  or  even  voidable, 
because  they  are  expressly  excepted.  It  Is 
true  the  section  then  provides  that  the  cran- 
mission  shall  have  pow»,  In  its  discretion, 
to  direct  by  order  that  such  contract  or  con- 
tracts shall  be  terminated  by  the  company 
party  thereto,  and  that  thereupon  such  con- 
tract or  contracts  shall  be  terminated  as  and 
when  directed  by  such  order.  This  simply 
means  that,  if  a  contract  has  heea  entered 
into,  it  is  within  the  power  of  the  public 
service  commission.  In  Its  discretion,  to  order 
that  such  contract  shall  be  terminated  by 
the  company  In  the  manner  directed  by  the 
puUlc  service  commission.  It  was  intended, 
no  doubt,  that,  when  a  contract  of  Uie  Char- 
acter of  these  in  question  la  detrimental  to 
the  service  of  the  company  furnishing  water, 
the  public  service  commission,  It  it  finds  ttila 
to  be  a  fact,  may  direct  the  termination  of 
813  ch  contract  It  would  be  for  the  parties 
to  the  contract  to  terminate  It  It  it  was  a 
void  contract,  it  ml^t  be  terminated  without 
damages.  If  It  vras  a  valid  and  binding  con- 
tract, before  it  could  be  terminated,  damages 
would  necessarily  be  assessed.  It  could  not 
be  reasonably  contended  that  It  a  public 
service  coiporatton,  furnishing  wat»  to  a 
dty,  had  acquired  by  purdiase  the  right  to 
take  a  certalh  portion  of  a  stream  for  the 
purpose  of  fumiiOilng  water  to  its  patrons, 
and  it  dionld  eventuate  Uiat  the  "whole 
stream  was  necessary,  the  public  service 
commission  would  have  the  power  to  require 
the  owner  of  the  stream  to  deliver  It  to  the 
public  service  corporation  without  compen- 
sation. The  public  service  oommlB^tm  could 
only  direct  that  the  pnbUc  service  corporation 
should  acquire  tlie  stream  hf  proper  and 
legal  methods.  And  so,  in  this  case,  these 
were  valid  contracbi  when  entered  into,  upon 
valid  and  good  considerations.  The  commis- 
sion act  as  above  stated,  exempts  these  con- 
tracts from  tile  operation  ot  the  statute,  ex- 
cept that  the  public  service  c(Hnmlsslon,  in 
the  exercise  ot  Its  discretion,  may  require  the 
companlM,  or  the  parties  to  the  cmitracts, 
to  terminate  them.  By  reason  of  this  excep- 
tion In  tlte  statute,  we  are  satisfied  that  these 
contracts  are  nether  void  nor  voidabla 
They  were  valid  and  bbidlng  obligations 
which  the  statute  does  not  attempt  to  avoid, 
but  exprenly  exempts. 

[I]  Cpcrn  the  question  of  Jurisdiction,  we 
are  satisfied  that  the  public  service  commis- 
sion had  Jurisdiction  to  determine  the  ques- 
tions presented  upon  the  <nriginal  application 
between  the  citizens  of  Raymond  and  the 
water  company.  It  had  a  right,  no  doubt,  to 
Inquire  into  the  quantity  and  quality  of  the 
water  tumlshed  to  tiie  dtirena  and  the  facili- 
ties for  furnishing  water.  It  was  author- 
ized to  Inquire  into  the  reasonableness  of  the 
rates,  and  for  that  purpose  to  inquire  wheth- 
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er  water  was  being  furnished  free  or  other- 
wise. And,  under  Its  powers  In  this  respect. 
It  might  require  the  water  company  to  de- 
sist from  furnishing  free  water.  But  we 
are  satisfied  that  the  public  service  commis- 
sion was  not  authorized  to  set  aside  the  con- 
tracts in  question,  first,  because  the  statute 
does  not  give  the  public  service  commission 
that  authority ;  and,  second,  even  if  the 
statute  did  give  this  authority,  the  bene- 
ficiaries under  the  contracts  were  clearly 
entitled  to  a  bearing  upon  that  question. 
We  think  the  order  of  the  public  service 
commission  fiist  made  must  be  construed  as 
directing  the  water  company  to  terminate  the 
contracts,  ana  did  not  In  ItaeU  teiminate  the 
contracts. 

[3]  After  this  order  was  made,  and  after 
the  water  company  bad  notified  the  mill  com- 
panies that  the  contracts  were  terminated, 
the  mill  companies  then  Intervened  In  the 
case,  and  alleged,  in  substance,  that  the  con- 
tracts ordered  to  be  terminated  were  valid 
and  binding  contracts;  that  they  were  the 
consideration  for  the  transfer  of  the  water 
plant  to  the  water  company;  and  that  the 
right  to  take  water  from  the  plant  was 
reserved  by  the  mill  companies.  The  public 
service  commission  was  then  asked  to  vacate 
the  order  requiring  the  termination  of  the 
contracts.  As  we  have  seen  above,  section 
34  expressly  provide  that  the  public  serv- 
ice commission  shall  have  power,  in  its  dis- 
cretion, to  terminate  such  contracts.  In 
short,  the  authority  of  the  commission  was 
discretionary. ,  It  might  exercise  that  power 
or  not,  as  the  facts  or  circumstances  war- 
ranted. After  a  foil  and  complete  hearing 
upon  the  question  whether  these  contracts 
were  in  eCFect  contracts  for  free  water  or  oth- 
erwise, the  commission  determined  that  they 
were  not  contracts  for  free  water,  but  that 
there  was  a  reservation  of  the  water  used 
by  the  mill  companies  at  the  time  the  water 
plant  was  transferred  to  the  water  company. 
It  is  obvious  that  the  pnbllc  service  com- 
mission should  have  taken  these  facts  into 
consideration  before  making  its  first  order. 
It  did  not  do  so.  It  was  not  apprised  of  the 
facts  or  circumstances  wliich  led  up  to  the 
making  of  the  contracts.  Upon  a  full  hear- 
ing of  all  the  evidence  upon  this  question, 
the  commission  was  of  the  opinion  that, 
whUe  the  deed  from  the  mill  companies  to 
the  water  company  made  no  apedflc  reser- 
vation of  water,  the  contracts  and  deed, 
when  taken  together,  showed  that  it  was  in- 
tended by  the  parties  that  there  was  a  reser- 
vation of  water  sufficient  and  necessary  for 
the  mills.  And  therefore  the  commission  ex- 
ercised its  discretion  and  vacated  its  first  or- 
der. It  is  true  there  Is  no  reservation  In  the 
deed  conveying  the  water  plant  to  the  water 
company.  The  deed  recites  that  It  conv^s 
a  certain  quantity  of  land,  making  no  men- 
tion of  water.  It  does  not  even  mention  ap- 
purtenances to  the  land.   The  contracts  In 


question  were  executed  a  few  months  later. 
These  contracts  recite  that  the  mill  compa- 
nies may  connect  with  the  pipes  of  the  water 
company  and  use  a  sufficient  amount  of  wa- 
ter to  run  their  mills  for  a  period  of  49  years. 
The  evidence  clearly  shows,  we  think,  that 
these  contracts  and  deed  were  a  part  of  one 
and  the  same  transaction,  and  that  one  was 
the  consideration  for  the  other.  The  evi- 
dence also  shows  that  it  was  the  intention 
of  all  the  parties,  at  the  time  this  deed  and 
these  contracts  were  mad^  that  the  mill 
companies  should  reserve  sufficient  water  for 
the  use  of  their  mills  at  all  times  during  the 
period  named.  The  mills  to  which  the  water 
was  conveyed  and  the  land  upon  which  the 
water  was  used  by  the  mill  companies  were 
not  transferred  to  the  water  company.  'She 
deed  conveyed  simply  a  tract  of  land  at  the 
headgates  of  the  creek  where  the  water  was 
taken,  and  a  right  of  way  to  the  town  of 
Raymond.  We  are  satisfied,  upon  the  whole 
case,  that  the  public  service  commission,  in 
making  its  last  order  vacating  the  first  order, 
was  acting  within  its  discretion,  and  that 
there  is  nothing  in  the  case  to  justt^  the 
conclusion  that  this  discretion  was  abused; 
and  we  are  satisfied,  therefore,  that  the  trial 
court  was  In  error  In  setting  aside  the  last 
order  and  reinstating  the  first  order.  What 
we  have  said  above  disposes  of  the  case  np<m 
its  merits,  and  there  is  no  necessity  to  dis- 
cuss other  questions  presented  In  the  brlefis. 

The  Judgment  Is  therefore  reversed,  and. 
the  writ  ordered  dismissed. 

OBOW,  a  J.,  ana  MAIN,  FULLBBTON, 
and  ELLIS,  JJ^  concur. 


MUELLER  et  al.  v.  DENNIS.  (No.  12067J 
(Supreme  Court  of  WaBhington.   Jan.  4,  1915.) 

1.  Mastbb  and  Skbvant  (f  160*>— Injuby  to 
MiNOB— Nbcbssitt  of  Ihbibuoiiov. 

Where  a  boy  was  hired  to  assist  a  janitor, 
and  his  duties  required  him  to  operate  a  freight 
levator  unfamiliar  to  him.  If  the  elevator  at 
times  started  op  after  being  apparently  stop- 
ped, and  the  employer  or  the  janitor  knew  of 
the  peculiarity,  it  was  the  employer's  duty  to 
instruct  him  as  to  that  fact. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §{  297,  299-302,  305-307 ; 
Dec.  Dig.  I  160.*] 

2.  Mabteb  and  Sebvari  (i  286*)  —  Injitbibs 
TO  Skbvant— QuESTioK  fob  Jitbt— ImtBuo- 

HONS  TO  SEBVANT. 

In  an  action  for  Injuries  to  a  minor  em- 
ploye injured  by  the  starting  up  of  a  freight 
elevator,  whether  it  was  a  peculiarity  of  the  ele- 
vator to  start  up  aftCT  having  been  apparently 
stopped,  and  Whether  defendant  knew  of  the 
peculiarity,  so  as  to  require  instruction,  h«ld, 
uoder  the  evidence,  for  tiie  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  «  1001,  1006,  1008,  1010- 
1015,  1017-10.^S,  1036-1042,  1044,  lO^lOQO; 
Dec.  Dig.  {  286.*] 

Department  2.  Appeal  from  Superior 
Court,  Spdcaue  County;  Henry  L.  Eennan, 

Judge. 
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Action  by  Engme  A.  Mueller,  by  Lann  T. 
Uagman,  bis  Koardlan  ad  litem,  and  Ijanra  T. 
IlagmaD  against  Qraham  B.  Dennis,  From  a 
indgment  tm  plalntlflii,  defendant  appeals. 
Auirmed. 

Callen,  Lee  &  Mattbews,  of  Spokane,  for 
appellant  Zent,  Powell  &  BedBeld,  of  Spo* 
kane,  for  respondents. 

HODNT,  J.  This  Is  an  action  for  personal 
iojuiles.  The  plaintiff  recovered  a  judgment 
for  $1,425  npon  a  verdict  of  a  Jnry.  Tbe  de- 
fendant has  appealed. 

The  fonr  assignments  of  error  made  In  the 
brief  are  all  based  upon  the  Question  of  the 
fniiliciency  of  the  evidence  to  take  the  case 
to  the  jury.  According  to  the  evidence  on  be- 
half of  the  plaintiff,  be  was  a  boy  a  little 
over  18  years  of  age  at  the  time  of  the  Injury. 
He  was  employed  by  the  appellant  to  woi^  at 
certain  hours  in  an  apartment  house  owned 
and  conducted  by  the  appellant.  A  patt  of 
his  duties  consisted  in  assisting  the  Janitor, 
At  the  time  he  was  employed  be  was  Instruct' 
ed  to  obey  the  janitor  and  do  what  the  jani- 
tor told  him  to  do.  There  was  a  freight 
elevator  in  tbe  building.  This  elevator  was 
used  only  for  freight  It  was  started  and 
stopped  by  means  of  a  cable.  The  janitor 
Instmcted  the  boy  that  to  start  the  elevator  it 
was  necessary  to  give  a  certain  pull  <m  tbe 
cable,  and  that  to  stop  tbe  elevator  it  was 
necessary  to  pull  npon  the  cable  in  the  oppo- 
site direction.  These  were  all  the  Initmc- 
ttons  given.  The  plalntUT  bad  made  two  or 
three  trips  on  tbe  elevator  prior  to  the  time 
he  was  hurt  He  bad  never  (grated  an  ele- 
vator other  than  tbls  one.  The  testimony  of 
the  boy  who  had  preceded  the  plaintiff  In 
his  employment  was  to  the  effect  that  the 
opwatlon  of  the  elevator  was  peculiar,  because 
it  would  start  with  a  jerk  and  frequently  re- 
quire several  pulls  in  order  to  stop  It  Tbe 
plaintiff  was  not  told  of  tbls  fact 

On  October  11,  1912,  the  janitor  left  tbe 
keys  of  the  elevator  with  tbe  plalnUff  and 
told  bim  to  deliver  certain  packages  to  ten- 
ints  at  about  8  o'clock  of  that  day.  In  obe- 
dience to  this  direction,  the  plaintiff  took 
some  packages  to  the  elevator  In  the  base- 
ment unlocked  the  door,  laid  the  packages  on 
a  ledge  between  the  door  and  the  elevator 
shaft,  and  then  brought  tbe  elevator  cage, 
which  at  that  time  was  In  the  well  below  tbe 
basement  floor  to  the  level  of  the  floor,  and 
stopped  it  by  giving  a  pnll  npon  the  cabla 
While  he  was  stooping  over  to  reach  the 
packages  and  place  them  in  tbe  elevator  cage, 
the  cage  started,  caught  him,  and  carried 
him  partly  in  the  cage  to  the  top  of  the  door, 
and  there  caught  him  and  injured  him. 

[1]  If  it  Is  true  that  this  elevator  some- 
times required  two  or  three  pulls  on  tbe  cable 
hi  order  to  stop  it  or  that  it  would  some- 
times start  of  its  own  accord  after  being  ap- 
parently stopped,  as  the  evidence  of  the  plain- 


tlfl  seems  to  Indicate,  it  was,  we  tbtnk,  dear- 
ly the  duty  of  the  defendant  or  tbe  janitor 
who  bad  charge  of  the  building  to  Instruct 
tbe  boy  <tf  that  fact 

[2]  It  Is  contended  by  the  appellant  that 
there  were  no  defects  In  the  elevator;  that 
it  bad  been  inspected  and  was  in  perfect  or- 
der ;  and  that  the  defendant  bad  no  knowl- 
edge of  tbe  pecnllarity  above  mentioned.  Tbe 
app6Ilant*B  evidence  tended  to  abow  these 
ftcts.  If  this  peculiarity  existed,  whldi  was 
a  qneatlon  fbr  the  jnry.  It  was  also  a  ques- 
tion for  the  Jnry  to  say  wbetber  the  defendant 
knew,  or,  in  the  exercise  of  ordinary  care, 
should  have  known  the  fact  If  be  knew,  or 
abonld  have  known,  as  the  jury  evidently  con- 
cluded he  did,  it  was  negligence  not  to  in- 
struct the  boy  tbereof.  The  boy  was  shown 
to  be  an  intelligent  boy  for  his  age ;  but  we 
think  he  was  not  required  to  take  notice  of  a 
peculiarity  mdL  as  tbls  when  he  vas  Inex- 
perienoed  In  tbe  use  of  alevatora,  had  not  been 
told,  and  did  not  know,  of  the  peculiarity, 
and  had  used  the  elevator  but  two  or  three 
times  prior  to  the  time  he  was  hnrt,  and 
then  did  not  observe  the  peculiarity. 

We  are  satisfied,  therefore,  that  the  court 
properly  submitted  the  case  to  the  Jury. 

The  Judgment  Is  afflnned. 

GROW,  0.  J.,  and  MAIN,  BLLIS,  andFU]> 
LEBTON,  JJ^  concur. 


NOBDEEN  IRON  WORKS  v.  BUCKER  et  al. 
(No.  12080.) 

(Supreme  CV>mrt  of  Washington.  Jan.  4,  1915.) 

1.  WOBK  Ain>  liABOB  (|  11*)— BfROT  OT  OoV- 
TSAOT— FaOLUBB  TO  FIX  AUOUMT  OV  CON- 
BIDEKATION  —  REASOirABUI  TaLCT  — DXCXS- 

Biva  Chabqk. 

Where  machinery  had  been  manufactured 
apon  defendant's  order  and  accepted  by  the  de- 
foidant  the  manufactorer.  In  the  absence  of  an 
agreement  as  to  the  price,  can  recover  the  rea- 
sonable valne  of  the  machinery,  though  he 
charged  the  defendant  with  a  price  in  excess 
of  the  reasonable  raloa. 

[Ed.  Note.— For  other  cases,  see  Woric  and 
Labor,  Cent  Dig.  1  26;  Dec.  Dig.  {  11.*] 

2.  WOBK  AND  LaBOB  ({  30*)— ACTION  V0> 
PXTBCBASB  PSICB— iRSIBUCnONS. 

Where  defendants  purchased  certain  ma- 
chinery wltbont  any-  agreement  as  to  the  price, 
an  instructioB  that  If  the  Jury  found  that  de- 
fendants could  have  purchased  tbe  machinery  in 
the  open  market  at  a  price  considerably  less 
than  plaintiff  asked,  that  fact  might  be  con- 
sidered in  determining  whether  there  was  a  con- 
tract between  the  plaintiff  and  defendants  was 
erroneous,  mialeading,  and  confusing. 

[Ed.  Note.— For  otiier  cases,  lee  Work  and 
Labor,  Cent.  Dig.  H  60-65;  Dec.  Dig.  g  30.*} 

3.  New  Triai.  (|  39*>— Ebboneous  Instbuo- 

TION— PBBJTIDICB. 

The  trial  Judge  can  grant  a  new  trial  for 
error  in  iostruction,  though  be  is  of  the  opioiou 
that  tbe  verdict  was  just 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent.  Dig.  II  67-ei ;  Dec.  Dig.  {  39.*] 
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4.  NbW  TbUL  (I  41*}— EBB0NB0TT8  INBTBUO- 
nOH— PXBJUDICAI.  KBBOB. 

On  a  motion  for  new  trial,  prejudice  will 
be  presumed  from  erroneooB  InstruetioD  uiwn 
material  qaestionat  unlew  the  oontrair  dearly 
appears. 

[Ed.  Note^For  other  cases,  see  New  Trial. 
Cent  Dig.  ||  67-71 ;  Dec.  Dig.  |  41.*] 

5.  Appeal  and  Ebbob  ({  977*)— Bsvxbw— Dis- 

CBETION  OF  TbUL  COUBI^RAllTnTO  NlW 

Tbial. 

An  order  of  the  trial  conrt  granting  a  new 
trial  will  not  be  disturbed,  in  the  absence  of  a 
clear  abuse  of  discretion,  unless  the  record  shows 
a  misconception  of  the  law. 

[Ed.  Note.— For  other  cases,  see  ^peal  and 
Error,  Gent  Dig.  H  8860-8titi6;  Dec  Dig.  { 
977.*] 

Department  2.  Ai^teal  from  Superior 
Court,  SuohomislL  Count?;  Gny  0.  Alston, 
Judge. 

Action  by  the  Mordem  Iron  Works  against 
B.  J.  Bucber  and  others.  From  an  order  of 
the  trial  court  granting  plalntUTs  motion  for 
a  new  trial,  defm^nts  appeaL  Affirmed. 

Coleman,  Fogarty  ft  Anderson  and  W.  P. 
Bell,  all  of  Bverett,  tor  appellants.  Jesse  H. 
Dai^  of  Everett,  for  reevondent 

MOUNT,  J.  TblB  appeal  Is  from  an  order 
granting  a  motion  for  a  new  trial.  The  plain- 
tiff brought  the  action  to  lecovec  the  reason- 
able valoe  of  certain  articles  of  mill  ma- 
chinery alleged  to  have  been  ordered  by  the 
defendants  from  the  plaintiff  and  thereafter 
manufactured  by  the  plaintiff  and  delivered 
to,  and  accepted  by,  the  defendants.  The 
answer  was  a  general  denial  Tba  case  was 
tried  to  the  court  with  a  Jury.  A  verdict  was 
returned  In  favor  of  the  defoidants.  The 
plaintiff  then  filed  a  motion  tor  a  new  trial 
on  the  ground  of  the  insufficiency  of  the  evi- 
doice  to  Justify  the  verdict  errors  In  law 
occurring  at  the  trial,  and  erroneous  Instruc- 
tions  given  by  the  court  The  trial  court 
granted  this  motion  upon  the  latter  ground. 
The  defendants  have  appealed  from  that 
order. 

Upon  the  trial  of  the  cose  there  were  three 
well-defined  issues  as  follows:  (1)  Were  the 
goods  ordered  from  the  plaintiff  by  the  de- 
fendants? (2)  Were  the  goods  accepted  by 
the  defendants?  (8)  The  reasonable  value 
of  the  goods.  These  questions  were  all  dia- 
pnted  in  the  evidence. 

The  court  gave  the  following  Instruction 
to  the  Jury: 

"Ton  are  Instructed  diat  if  you  find  hJ  e  pre- 
ponderance of  the  evidence  that  S.  J.  Pritcfaard 
was,  on  or  about  the  22d  day  of  May,  1918,  au- 
thorized to  purchase,  for  and  on  bebalf  of  de- 
fendants, the  machinery  mentioned  in  plain- 
tiff's complaint  herein,  and  that  be  did,  on  or 
about  said  date,  order  from  plaintiff,  for  and 
on  behalf  of  defendunts,  said  machinery,  and 
that,  pursuant  to  said  order,  the  plaintiff  manu- 
factured said  machinery  and  delivered  the  same 
to  said  defendants,  you  must  find  for  the  plain- 
tiff, onless  you  farther  find  that  the  plaintiff 
charged  for  the  same  a  price  In  excess  of  the 
reasonable  value  of  said  machinery,  as  herein- 
after instructed." 


The  court  also  instructed  the  Jury  as  fol- 
lows: 

"The  court  instructs  the  Jary  that,  if  von  find 
by  a  preponderance  of  the  eviilenae  In  toil  caee 
that  the  machinery  and  Supplies  mwtioned  in 
the  plaintiff's  complaint  in  this  action  could 
have  been  purchased  by  said  defendants  in  the 
open  market  for  a  sum  considerably  less  than  the 
amount  claimed  to  be  due  by  the  plaintiff  for 
such  machinery  at  the  time  it  is  allied  the 
order  was  civen  therefor,  then  you  are  further 
instructed  that  yon  may  take  this  fact  into  con- 
sideration in  determining  whether  or  not  there 
was  a  contract  entered  mto  between  the  plain* 
tiff  and  defendants,  as  alleged  In  plaintiff's  com* 
plaint  herein." 

[1]  The  trial  court  was  of  the  opinion  tbat 
these  instructions  were  wrong,  and  of  this 
conclusion  we  have  no  doubt;  tor  be  said  to 
the  Jury  that;  it  the  machinery  was  ordered 
by  the  detmdants  and  delivered  to  the  de- 
fendants, the  plaintiff  was  entitled  to  re- 
cover, untess  the  Jury  found  "that  the  lOaln- 
tiff  <^8i^ed  tor  the  same  a  price  is  excess  ot 
the  reasonable  value  of  said  maddnery,  as 
hereinafter  Instructed."  There  was  no  in- 
struction thereafter  which  modified  that  in- 
struction. It  ia  too  plain  for  argument  that 
tills  Instruction  was  erroneous;  because,  it 
the  machinery  was  ordered  by  the  defendants 
and  delivered  to  and  acce^pted  by  the  defend- 
ants, the  plaintifl  was  entitled  to  recover  the 
reasonable  value  thereof;  no  matter  what 
the  plaintltF  charged.  It  was  not  claimed 
at  any  stage  of  the  canae  taut  there  was  any 
contract  as  to  the  price  of  the  machinery. 
The  plaintiff  therefore,  it  entitled  to  recover 
at  all,  was  mtltled  to  recover  the  reasonable 
price;  while  this  Instruction  tells  the  Jury 
that  it  th^  should  find  that  the  price  charg- 
ed was  in  excess  ot  the  reasonable  value,  the 
plaintiff  was  not  oitiUed  to  recover.  This 
instruction  was  therefore  clearly  erroneoua 

[Z]  The  other  instruction  was  erroneoua 
because  it  told  the  Jury  that  If  they  should 
fijid  that  the  machinery  and  supplies  could 
have  been  purchased  by  the  defendants  in 
the  open  market  for  a  sum  considerably  less 
than  the  amount  claimed,  then  the  Jury 
might  take  this  fact  Into  consideration  in 
determining  whether  or  not  there  was  a  con- 
tract entered  into  twtwera  the  plaintifl  and 
the  defendants,  as  alleged  In  the  complaint 
This  instruction  Is  erroneous,  because  there 
was  no  issue  in  the  case  as  to  any  contract 
price.  It  was  conceded  that  no  price  was 
agreed  upon  or  mentioned  at  the  time  the 
machinery  was  ordered,  if  it  was  ordered  at 
all.  This  instruction  was  misleading  and 
confusing  to  the  Jury,  and  should  not  have 
been  given. 

[8]  It  is  argued  by  the  appellant  that  con- 
ceding these  instructions  to  be  erroneous,  the 
trial  court  should  have  denied  the  motion, 
because  the  Judge  was  of  the  opinion  that  no 
other  verdict  could  have  tieen  rendered  in 
the  case.  A  number  of  cases  from  this  court 
are  dted  to  the  effect  tMt,  where  the  ver- 
dict is  In  accordance  with  the  evidoice  and 
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in  ocai8(HUUiCtt  with  Justice,  the  verdict  will 
be  Bostainedt  even  though  erroueous  lostmc- 
tioDs  are  given  by  the  court  This  rule 
would  apply  to  a  case  where  the  court  refus- 
ed to  grant  a  new  trial  for  that  reason.  But 
in  UUs  case,  while  the  trial  court  may  have 
beea  of  the  opinion  that  tlw  verdict  was 
Jvst,  yet  he  retoaed  to  place  his  Judgment 
upon  that  ground.  He  granted  the  motion 
l>ecanse  of  these  erroneous  instructions.  The 
trial  court  was  of  the  opinion  that  the  in- 
strnctioDs  were  erroneous.  He  was  also  of 
tbe  (pinion  that  the  Instructions  were  mis- 
leading to  tlie  Jury,  and,  in  view  of  the  fact 
that  the  principal  questions  is  the  case  were 
disputed  questions  of  fact,  contended  that 
tbe  Jury  rnnat  bave  been  gtdded  by  these  in- 
structions, and  returned  a  verdict  because 
tbereot. 

[4]  Where  enoneons  Instructions  are  given 
upon  material  questions,  pr^udlce  will  be 
presomed,  unleaa  it  clearly-  appears  from  the 
whole  case  Qiat  there  was  no  prejudice.  It 
does  not  ao  appear  in  this  case. 

[f]  There  was  some  discretion  In  the  trial 
ooQTt  In  granting  or  refusing  to  grant  a  new 
trial.  And  we  hare  frequently  said  that : 

**It  is  a  general  rule  applicable  to  all  cases 
that  en  order  granting  a  new  trial  will  not  be 
disturbed,  in  the  absence  of  a  dear  abuse  of 
discretion,  enlesa  the  record  discloses  that  the 
order  was  made  because  of  a  misconception  of 
the  law  applicable  to  the  case."  Snider  v. 
Waabiogtoa  Water  Power  Co..  66  Wash.  COS. 
Pac.  88,  and  cases  there  cited. 

We  are  satisfied  that  the  trial  court  prop- 
erly granted  the  motion  for  a  new  trial,  and 
the  order  Is  therefore  aflOrmed. 

CBOW.  a  J.,  and  liAIN,  VVLLBB.TOS, 
and  ELLIS,  JJ^  concur. 


GEBUAM-AUEBIOAM  STATE  BANE  OF 
BITZVILLE  et  aL  v.  GODMAN. 
(No.  1233&) 

(Supreme  Court  of  Washington.  Jan.  6, 1915.) 

1.  Wills  ({  6*}— TxaTAUEnUT  DxBPosiTioir 
— Profebtt  Sobjbgt— Coionmcrr  Propebtt 

— IlTSUBANCB. 

Under  Bem.  &  Bal.  Code,  %  1S19,  providing 
that  any  person  of  lawful  age  and  sound  tniud 
may  devise  his  estate,  and  section  1342  provid- 
ing that  one-half  of  the  community  property  is 
subject  to  testamentary  disposition,  insured's 
community  Interest  in  the  proceeds  of  iusarance 
policies,  uree  payable  to  insured's  "executors, 
administrators,  or  assigns,"  one  to  hla  estate, 
and  two  to  bis  legal  representatives,  wss  sub* 
jecc  to  testamentary  disposition. 

TEA.  Note.— For  other  cases,  see  mUs,  Cent 
Die  If  6-10;  Dee.  Dig.  %^ 

%  WoBue  ann  Phhases— "IdsoAX.  Rkpusbnt- 

ATlVl." 

The  words  "legal  representatives"  mean  oi^ 
dinarily  "executors  or  administrators." 

CEd.  Note.— For  other  definltlous,  see  Words 
and  Phrases.  First  and  Second  Seriea,  Legal 
Representative.] 


3.  ExEUFTioRs  (S  50*)— Pbopbbtt  BvancT— 
Insurance. 

Under  the  exprm  provifdons  of  Bern.  & 
Bal.  Code,  |  S69,  the  proceeds  of  a  life  insurance 
policy  are  exempt  from  liability  for  debts  ot  ei- 
ther the  insured  or  the  beneSciary. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  {  76 ;  Dec.  Dig.  J  BO.*] 

4.  EXRUFTIOKS  (g  62*)— Pbofbbtt  SUBJKOr— 
Ihbubahcb— Expenses. 

Rem.  &  Bal:  Code,  H  1404-1467,  excepting 
funeral  expenses  and  expenses  of  administration 
from  certain  speciflc  exemptions,  do  not  apply 
to  the  proceeds  or  avails  of  insurance  policiM, 
which  by  section  609  are  made  ''exempt  from  all 
liability  for  any  debt,"  including  expenses  of  ad- 
miuistration,  funeral  expenses,  and  expenses  of 
last  sickness. 

[E^d.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  |  88;  Dec.  Dig.  {  62.*] 

9.  EZEOUTOBS  ANn  ADUiniSTRATOBB  (f  181*)— 

ExKiCFT  Pbopebtt— Settino  AsinB— Pbop- 

XBTT  BsqtTKATHXD — InSUBANOE. 

Bem.  &  BaL  Code,  |  1466  et  804.^,  requiring 
that  exempt  property  be  set  apart  to  tb»  widow 
and  minor  children,  does  not  apply  to  tiie  pro* 
ceeds  of  insurance  polideo  begaeatned  to  a  des- 
ignated legatee. 

[Ed.  Note.— For  other  eases,  see  Execntors 
and  Administrators,  Cent  Dig.  Ifi  681-685; 
Dec.  Dig.  8  181.*] 

6L  Wills  (I  827*)— OonSTBUonoN— Dxbeotion 

TO  Pat  Debts— iNSURAifcK. 

A  direction  in  a  will  that  the  executrix 
should  pay  "all  my  lawful  d^ts  and  the  ex- 
penses of  my  funeral"  was  not  an  appropriation 
of  the  proceeds  and  avails  of  insurance  policies 
which  were  bequeathed  to  a  designated  lega- 
tee, where  it  did  not  appear  bom  the  entire  will 
that  such  was  the  testator's  intent 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  gS  2130,  2140;  Dec.  Dig.  g  827.*] 

7.  Wills  (g  827*)  —  Conbtbtjction  —  Bnam 
Pbopebtt— Appbopbiation. 

A  testator  will  not  be  deemed  to  have  ap- 

Eropriated  exempt  property  to  tbe  payment  of 
is  debts,  unless  sucm  intention  appears  by  dear 
and  apt  langusge  other  than  a  mere  general  di- 
rection to  pay  debts. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  gg  2139.  2140;  Dee.  Dig.  g  827.*] 

8.  Wills  (i  488*)--Fabol  BvxDsncs. 

Parol  evidence  is  inadmissible  to  limit  or 
extend  the  unambiguous  provisions  of  a  wilL 

[Ed,  Note.— For  other  cases,  see  Wills.  Cent 
^.^^g  1024.  1025,  1033^^036;   Dec  Dig.  g 

Dcoactmant  1.  Appeal  from  Superior 
Ooart;  Franklin  Oounly;  O.  B.  Holcomb, 

In  the  matter  of  thn  estatB  ot  Henry  BL 
duistoisai,  deceaBsd.  Actim  by  the  Qer- 
nun-AmericBn  State  Bank  of  BitzrUle  and 
others  against  IL  H.  Godman.  From  tlie 
Judgment,  the  bank  and  Charles  W.  Jdhnscm, 
guardian  ad  litem,  appeal.  Affirmed. 

Wm.  O'Connor,  of  Seattle^  for  appellants^ 
Benton  Ekubree,  of  Seattle  tor  respondent. 

GOSE,  J.  This  litigation  arose  out  of  a 
controversy  over  the  application  of  the  pro-* 
ceeds  and  avails  of  certain  policies  of  Insur- 
ance upon  the  life  of  Henry  E.  Cbrlstensen, 
deceased,  l^e  policies  In  controversy  amount 
in  the  aggr^te  to  $17,000.  The  adminlstra- 
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tor  with  the  will  annexed  collected  upon  tbe 
pollcIeB  ?15,739^  The  court  held  that  $14,- 
537.83  o£  this  amount  was  exempt  from  the 
debts  of  the  Insured,  expenses  of  administra- 
tion, and  funeral  expenses  and  expenses  of 
the  last  sickness.  The  administrator  and  the 
German-American  Bank  of  Rltzville,  a  corpo- 
ration. Intervener,  and  the  guardian  ad  litem 
have  appealed.  The  death  of  Judge  Godman 
was  suggested  In  this  court,  and  Mary  B. 
Godman.  as  the  executrix  of  his  last  will  and 
testamMit,  was  substituted  as  the  respond- 
ent. 

The  admitted  facts  are  as  follows:  Henry 
E.  Chrlstenseu  died  testate  June  1,  1912. 
He  was  then  a  resident  of  Franklin  county 
in  this  state.  He  was  married  to  Anna  M. 
Christensen  in  1901.  The  will  was  admitted 
to  probate  on  the  24th  day  of  June,  1912,  and 
on  that  date  James  W.  McBnmey  was  ap- 
pointed administrator  with  the  will  annexed 
upon  the  petition  of  the  widow  Anna  M. 
Christensen,  who  was  'also  named  as  execu- 
trix In  the  will.  On  the  7th  day  of  July, 
1909,  Henry  E.  Christensen  made  bis  last 
will  and  testament  which,  after  the  formal 
recital  that  he  was  then  of  sound  and  dis- 
posing mind,  provides: 

First  Nominates  Anna  Hay  Christensen  as 
executrix  of  the  wIlL 

Second.  "I  hereby  direct  my  eiecatrix  to  pay 
all  my  lawful  debts  and  the  ezpenfies  of  my 
funeral  as  soon  as  may  be  conveniently  possi- 
ble for  her  so  to  do  after  my  decease." 

Third  and  fourth.  Beqneatbes  the  anm  of  flO 
to  each  of  his  two  children. 

Fifth.  "The  rest,  residue  and  remainder  of  my 
estate,  both  real  and  personal  and  wherever  lo- 
cated, I  give,  devise  and  bequeath  unto  my  said 
beloved  wife  Anna  May  Christensen." 

Sixth.  XMrects  that  his  will  be  executed  and 
his  estate  settled  withont  the  intervention  of  any 
court  except  such  as  the  taw  reQaires. 

Seventh.  Revokes  all  former  wills  and  testa- 
ments. 

After  the  admission  of  the  will  to  probate 
and  the  appointment  of  the  administrator 
with  the  will  annexed,  the  surviving  wife, 
Anna  M.  Christensen  filed  a  petition  in  the 
estate,  setting  forth  her  marriage,  the  death 
of  the  deceased,  the  issuance  of  the  pollciee 
upon  the  life  of  the  deceased  after  the  mar- 
riage, and  averring  that  she  claims  one  half 
of  the  proceeds  and  avails  of  the  policy  as 
her  community  property  and  the  other  half 
thereof  in  virtue  of  the  terms  of  the  will. 
The  administrator  answered,  setting  forth  the 
proceeds  and  avails  of  the  policies  which  had 
come  into  bis  hands  in  the  amount  hereto- 
fore stated,  and  prayed  for  an  order  to  pay 
all  Just  debts.  The  German-American  State 
Bank  intervened,  and  alleged  that  the  estate 
was  indebted  to  It  "in  a  large  sum,"  and  that 
the  estate,  aside  from  the  Insurance  policies, 
■was  insufficient  "to  pay  any  appreciable  part 
of  the  indebtedness  of  the  estate."  It  fur- 
ther alleged  that  it  was  the  Intention  of  the 
testator  to  appropriate  the  proceeds  and 
avails  of  the  trallcies  to  the  payment  of  his 
debts.  These  matters  were  put  In  issue  by 
the  answer  of  the  surviving  wife. 


Three  of  the  policies,  aggr^tlng  (12,000, 
were  made  payable  to  the  Insured's  "execu- 
tors, administrators  or  assigns,"  one  policy 
for  $2,000  was  made  payable  to  "the  estate  of 
the  insured,"  and  two  policies,  aggr^ating 
$3,000,  were  made  payable  to  "the  legal  rep- 
resentatives of  the  Insured."  After  finding 
the  facts  stated  In  this  paragraph,  the  court 
allowed  the  administrator  the  following  cred- 
its: (a)  The  reasonable  expenses  in  making 
proof  of  death,  $112.40;  (b)  premiums  paid 
upon  the  policies  when  the  insured  was  In- 
solvent, $158.34;  c)  statutory  fees  and 
compensation  for  collecting  the  policies,  $629.- 
57;  and  (d)  $880,  the  amount  theretofore 
paid  by  the  administrator  for  the  support  of 
the  widow  and  the  two  minor  children.  The 
court  further  directed  the  administrator  to 
pay  to  each  of  the  two  minor  children  the 
sum  of  $10,  the  amount  of  their  respective 
bequests,  and  directed  him  to  pay  to  If.  H. 
Godman,  as  asdfnee  of  tlie  widow,  Uie  sum 
of  $14,537.83. 

The  court  foilnd  that  the  reasonable  value 
of  the  funeral  expenses  was  $432.60,  and  that 
the  reasonable  expenses  of  the  last  sickness 
of  the  deceased  amounted  to  $35.  These  two 
items  the  court  refused  to  deduct  from  the 
proceeds  and  avails  of  the  insurance  poli- 
cies.   Findings  16  and  IT  are  as  follows: 

"16.  That  in  his  lifetime  the  said  Henry  E. 
Christensen  realized  that  he  was  insolvent,  and 
he  believed  and  said  that  his  life  insurance 
would  be  saffidait  to  pay  his  debts  after  his 
death" 

The  assignee  excepted  to  this  finding. 

"17.  The  estate  of  the  said  deceased  is  now 
insolvent  and  will  probably  be  inauffictont  to  pay 
the  funeral  expenses  and  the  expenses  of  tiie 
last  sickness  of  said  deceased." 

We  find  no  exertion  to  this  finding.  The 
appellants  exoQpted  to  certain  oonclaBUHUi  of 
law. 

[1]  1.  WbeUiw  th«  polldM  In  oontroTeny 
were  cwnmnnlty  property  we  need  not  de- 
cide. They  were  subject  to  testamentary  dis- 
position to  the  atent  of  tiie  testator's  Intw* 
est  in  them. 

"Every  person  who  shall  have  attained  the  age 
of  majority,  of  soimd  mind,  may  by  last  wiU  de- 
vise all  bis  or  her  estate.  •  •  j  Rem.  St 
Bal.  Code.  S  1319. 

Rem.  &  Bal,  Code,  S  1342.  provides  that 
one-half  of  the  community  property  Is  sub- 
ject to  testamentary  disposition.  This  princi- 
ple was  recognized  in  Qrigaby  v.  Russell,  222 
U.  S.  149,  where  It  was  held  that  the  rule  of 
public  policy  that  forbade  the  taking  out  of 
insurance  by  one  on  the  life  of  another  In 
which  he  has  no  Insurable  Interest  does  not 
forbid  the  assignment  by  the  Insured  of  a 
valid  policy  to  one  not  having  an  Insurable 
Interest  in  his  life. 

"Where  the  insurance  Is  payable  to  the  In- 
sured or  to  hia  estate  or  to  hia  executors,  the 
proceeds  may  be  bequeathed  and  will  pass  nnder 
a  general  or  residuary  bequest  of  bis  property." 
1  UnderhiU  on  Wills,  S  56. 

"Policies  payable  to  the  assured  or  his  legal 
repieientativM  m»j  be  divosad  of  by  him  by  Ui 
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will  as  part  of  his  estate,  but  polides  otherwise 
payable  cannot  be  so  disposed  of."  25  Oyc.  805. 

The  law  does  not  differentiate  between 
policies  payable  to  the  "executorB,  adminis- 
trators, or  assignB"  and  policies  payable  to 
"the  estate"  of  the  insored.  Mltcbell  t.  A1- 
lis,  167  Ala.  807,  47  South.  710. 

[2]  The  words  'legal  repres^tatlTes*'  mean 
ordinarily  "executors  or  admlalstrators." 
Suiz  7.  MuL  Reserve  Ins.  Co.,  146  N.  T. 
563,  40  N.  E.  242.  28  L.  XL  A,  878  ;  25  Gyc. 
8S7. 

A  policy  made  payable  to  the  "legal  repre- 
sentatives" of  the  assured  may  be  bequeathed 
to  his  fiancee  by  the  terms  of  a  residuary 
cUaae  in  his  will.  Walker  r.  Peters,  139  Mo. 
App.  6S1,  124  S.  W.  35.  In  re  Hellbron's  Es- 
Ute,  14  Wash.  536,  45  Pac.  103.  35  U  B.  A. 
602,  impliedly  recognizes  this  principle. 

[1}  2.  The  Code  (Rem.  ft  BaL  |  660)  pro- 
Tides  that: 

The  proceeds  or  avails  of  all  life  and  accident 
iasorance  shall  be  exempt  from  all  liability  for 
any  debt" 

Counsel  tor  the  appellants  say  that  onr 
■tatate  Is  sol  goieris,  and  In  dittdsni  of  It 
«y: 

"We  think  if  the  Ledalatnre  bad  given  a  little 
thoDgbt  to  the  matter  and  had  used  a  little 
Judgment  In  puidng  tiie  law.  It  wonU  have  read 
■8  loUows:  proceeds  of  all  Ufo  Insuianoe 

■hall  be  exempt  to  tJie  beuefidary  from  all  debts 
of  the  decedent' " 

The  Legislator^  howerer,  dtd  not  so  pro- 
vide As  was  said  by  Judge  Hadley  in 
Flood  T.  Ubby.  88  Wash.  866,  80  Fac.  633, 
107  Am.  81  Rep.  661:  "It  would  be  difficult 
to  enyAoy  language  mOTe  sweeping  and  oom- 
piebenslTe  than  tbat  used  in  tbe  statote." 
In  tliat  case  it  was  bold  that  endowment 
policies  In  the  hands  of  judgmoit  debtors 
were  exempt  from  s^nre  and  sale  In  a  pro- 
ceeding supplementary  to  execution.  It  was 
contended  tbat  life  insuranoe  wbldi  baa  a 
preaoit  surrender  value  to  the  holder  was 
not  exempt  from  liability  for  his  debts,  and 
that  the  statute  only  protects  insurance  pay- 
able to  a  baiefldars'  other  than  tbe  assured, 
and  which  was  Intended  for  the  protection 
at  tiM  family  or  other  beneficiary  without 
any  preseit  or  ^nspectlTe  interest  in  the 
Insnred.  ^Is  view  was  rejected.  In  Holden 
T.  Stratton,  188  U.  S.  202,  25  Sap.  Ot  656, 
49  L.  Ed.  1018,  in  C(msldering  tliis  statute. 
It  was  sold  that  the  amendment  at  1897 
(page  70, 1  Rem.  &  BaL  Code,  S  009),  extend- 
ing the  ttcemptlon  of  1895  <page  896)  to  acci- 
dent insurance,  together  witb  Qie  fact  ttiat 
the  statute  Is  broader  in  Its  terms  than  tbe 
statates  of  most  other  states,  "conclusively 
show  the  intention  of  titie  Washington  Legis- 
lature to  ad(9t  a  broader  and  more  compre- 
hensive exemption."  Tbe  statute  received 
s  liberal  conatmetlou  In  Northwestern,  etc., 
Co.  V.  Chebalis  Oounly  Bank,  66  Wasli.  874, 
118  Pae.  826.  In  Walker  t.  Sp<Aane,  62 
Wash.  812,  118  Pac;  775,  Ann.  Oas.  10120, 
W4,  m  speaking  ttf  another  statutsb  we  said: 


"When  the  language  of  the  act  is  plain,  free 
from  ambigui^,  and  devoid  of  uncertainty,  It  is 
nnanimoiuly  [uniTersallyl  beld  that  there  la  no 
room  for  coDStmction,  and  that  inconvenience 
followlnK  the  enforcement  of  tiie  law  as  express- 
ed can  nave  no  weight  in  the  construction  of 
the  statute." 

In  Reifl  t.  Armour  &  Co..  79  Wadi.  48, 189 
Paa  633,  we  said  that  It  was  the  tateat  of 
the  law  to  exempt  the  proceeds  and  avails 
of  an  Insurance  policy  from  the  debts  of 
the  insured  and  from  tbe  debts  of  tbe 
beneficiary  existing  at  the  time  the  policy 
became  available  to  him.  A  like  rule  of  in- 
terpretation has  been  announced  In  other 
JnrisdictlonB.  Bailey  v.  Wood,  202  Mass.  549, 
89  N.  B.  147.  26  L.  B.  A.  (N.  S.)  722;  Harvey 
T.  Harrison,  89  Tenn.  470,  14  S.  W.  1083; 
KlmbaU  V.  Oilman,  60  N.  H.  54;  Oonld  v. 
Emerson,  99  Mass.  154.  96  Am.  Dec  720; 
Bishop  V.  Grand  Lodge,  112  N.  T.  627,  SO 
N.  E.  662.  Tbe  statute  is  too  plain  to  re- 
quire ccmstmction.  Any  other  interpretation 
than  to  follow  tbe  elniple  and  direct  mandate 
of  the  statute  would  be  legislation. 

[4]  8.  Tlie  appellants  contend  tbat  tbe 
court  erred  In  boldlng  that  tbe  proceeds  and 
avails  of  tbe  policies  were  exempt  from  tbe 
expenses  ot  adndnlstratlon,  the  Ameral  ex- 
penses, and  tbe  expenses  of  last  sic^ess. 
Rem.  &  BaL  Oode,  U  1464  to  1467,  incIuslTe, 
is  r^Ued  upon  as  supporting  this  view.  These 
are  old  statutes,  which  in  terms  except  funer- 
al expenses  and  expenses  of  adminlstrstimi 
from  certain  spedflc'eranptlons.  Tbe  ststr 
ute  under  consideretlon  Is  a  later  one,  and 
contains  no  e»!^>tion8.  Tltese  secti<au  of 
the  Oode  have  no  application  to  the  proceeds 
or  avails  of  insurance  poUdes. 

When  the  proceeds  and  avails  of  the  poU- 
des becmne  available  to  the  widow,  they 
were  exempt,  not  only  from  the  debts  of  the 
Innuedt  but  from  ber  debts  M<itf**ig  at  that 
tlmsL  Beiff  T.  Aimour  ft  Go.,  supra.  Tba 
argument  ImpUes  tbat  tiie  fiind  was  exempt 
fran  some  debts,  wbilst  tbe  statute  exemi^ 
it  from  all  debts.  Tbe  obllgatlim  of  tbe  ee> 
tote  to  inter  the  ronalns  of  the  deceased 
arose  immediately  vpoa  bis  deatb.  The  poO.- 
cies  come  to  flie  widow  at  tbe  same  nuunoit 
as  an  exempt  fund. 

Tbe  Question  ci  tbe  aonption  of  tbe  pro- 
ceeds of  insurance  polides  was  not  involved 
or  considered  in  Butterwixrtb  t,  Bredoneyer, 
74  Wash.  624,  188  Paa  1061,  or  Bntterworth 
T.  Teale,  64  Wash.  14,  102  Paa  768.  tS  Ann. 
Gas.  864. 

[I]  4.  It  Is  further  argued  that,  if  the  pro- 
ceeds ot  these  polides  ate  exempt,  they 
should  bsve  been  set  aside  to  tbe  widow  and 
minor  children  under  the  provisions  of  Rem. 
&  Bal.  Code,  I  1466  et  sea.  These  sections 
bave  no  appUcaUon  to  tlie  proceeds  or  avails 
of  insurance  polides  wbidi  have  been  be- 
qneatbed  to  a  designated  legatee.  Although 
not  relied  uprai  tbe  i^ipeUanta,  it  la  equal- 
ly plain  liiat  section  86,  Laws  1909.  p.  606, 
has  no  application  to  the  facts  in  the  ease 
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at  bar.  ITrost  t.  Trost,  202  Mass.  100,  88 
N.  E.  447,  27  II  B.  A.  (N.  &)  m,  132  Am. 

St  Bep.  47& 

[I,  7]  5.  The  appellants'  main  contention  Is 
tbat  tbe  direction  to  tbe  executrix  in  the 
will  to  pay  "all  my  lawful  debts  and  tbe  ex- 
penses of  my  fnneral"  is  an  appropriation  of 
the  proceeds  and  avails  of  these  policies  to 
those  purposes.  These  are  words  commonly 
employed  in  a  will.  In  construing  a  will  It 
is  tbe  business  of  the  court  to  discover  the 
Intention  of  the  testator.  It  is  almost  uni- 
versally held  that  a  general  direction  la  a 
will  to  the  executor  to  pay  tbe  debts  of  the 
testator  does  not  impress  a  trust  upon  exempt 
property  beaueathed  or  devised  to  a  desig- 
nated person.  The  Intention  of  the  testator 
to  appropriate  exempt  property  to  tbe  pay- 
ment of  debts  must  appear  by  clear  and  apt 
language.  Tbe  trial  court  said  that  tbe 
words  In  tbe  will  are  only  the  common  for- 
mula of  wills,  and  that  they  merely  direct  the 
executrix  to  pay  tbe  debts  and  funeral  ex- 
penses of  the  testator  if  there  be  sufficient 
estate  "legally  applicable  thereto."  We  have 
no  doubt  of  the  correctness  of  tbe  court's  in- 
terpretation. Larson  r.  Cnrran,  121  Minn. 
104,  140  N.  W.  337,  44  L.  R,  A.  (N.  S.)  1177 ; 
Cross  V.  Benson,  68  Kan.  495,  75  Pac.  558,  64 
li.  R.  A.  600. 

Id  Larson  v.  Curran  tbe  wUI*  after  the 
usual  formal  redtais,  directed  the  execu- 
tors— 

"to  pay  out  of  my  estate,  as  soon  after  my  de- 
cease aa  sball  be  practicable,  all  tbe  expenses  of 
my  last  illness,  aQ  funeral  expenses  and  chaises 
of  all  kinds  relating  thereto.^' 

Then  followed  tbis  language: 

"It  is  my  will  and  I  hereby  direct  that  an  my 
just  debts  shall  be  paid  out  of  my  estate  as 
800D  as  the- same  can  be  detennined  after  my 
decease." 

Tbis  was  followed  by  a  derlse  and  t)eQnest 
of  "all  the  rest,  residue  and  remainder  of 
my  estate  real,  personal  or  mixed,"  to  tbe 
testator's  sister,  who  was  named  executrix 
and  given  full  power  of  sale  both  as  devisee 
and  as  executrix.  In  holding  that  diese 
words  did  not  Impress  a  trust  upon  exonpt 
property,  tbe  court  said: 

"The  general  rule  Is  that  only  property  of  the 
decedent  that  was  unezempt  In  his  lifetime  Is, 
after  his  death,  subject  to  bis  debts,  and  we 
think  that  It  is  and  ought  to  be  the  law  that  a 
general  direction  in  the  testator's  will  to  pay 
his  debts  out  of  bis  estate,  whether  it  prec^es 
or  follows  in  the  will'  a  devise  of  the  exempt 
property,  does  not  have  the  effect  of  charping 
the  homestead  with  the  payment  of  debts.  The 
direction  to  'pay  all  my  Just  debts*  'ont  of  my 
estate'  is  a  purely  formal  phrase,  commonly  enj- 
ployed  and  really  superfluous.  To  give  it  the 
raenning  that  it  amounts  to  a  direction  by  the 
testator  that  the  homestead  devised  to  his  sis- 
ter shall  be  charged  with  the  paymest  of  his 
debts  would  be  to  attach  altogether  too  much 
significance  to  a  well-worn  stereotyped  expres- 
sion that  really  means  nothing,  any  more  than 
do  the  very  common  assertions  by  a  testator 
that  he  is  of  sound  mind,  and  aware  of  Uie  no- 
certainties  of  this  frail  and  transitory  life.** 

Under  statutes  making  real  estate  liable 
tor  Qa  payment  9t  debts  of  tba  testator  If 


the  personal  estate  la  insnfflcfoit,  It  has 
been  held  that  neither  a  general  direction  to 
the  executor  to  pay  debts,  nor  a  power  of  sale 
to  pay  tbe  debts,  indicates  an  Intention  to 
charge  tbe  debts  upon  real  estate.  Harmon 
T.  Smith  <a  a)  38  Fed.  482;  Clift  v.  Moses, 
116  N.  Y.  145,  22  N.  E.  393 ;  Balls  v.  Damp- 
man,  69  Md.  390,  16  Atl.  16,  1  L.  R.  A.  645 ; 
Hamilton  v.  Smith,  110  N.  T.  169,  17  N.  BX 
740;  Gates  t.  Shngme.  85  Mlno.  892,  29  N. 
W.  57. 

It  has  been  held  that  real  estate  is  not 
charged  with  the  payment  of  legacies  unless 
tbe  intention  of  the  testator  to  that  effect  Is 
expressly  dedared  or  fairly  or  satisfactorily 
inferred  from  the  language  and  disposition  of 
the  will.  Lnpton  v.  Lnpton,  2  Johns.  Ch.  (N. 
T.)  614.  It  has  been  held  that  a  general  di- 
rection to  an  executor  to  pay  a  legacy  "out  of 
my  estate"  does  not  make  the  legacy  a  cliarge 
on  tbe  real  estate  whidi  was  devised  In  the 
residuary  clause  of  the  wllL  White  t.  Kauff- 
man,  60  Md.  88.  5  AtL  865.  These  cases  bold 
that  tbe  same  rules  which  would  charge 
debts  against  real  estate  would  also  charge 
legacies  against  real  estate. 

If  the  words  eniployed  In  the  will  should 
be  held  to  Impress  a  trust  up<ni  exempt  prop- 
erty, Om  widow  and  nalnor  diUdren,  when  tbe 
estate  was  small,  m^ht,  in  many  caaes,  be 
left  homeless  and  penniless. 

The  appellants  have  cited,  among  other 
cases  in  support  of  their  view,  Klesewetter  t. 
Kress  (Ky.)  70  S.  W.  1066,  and  Union  Trust 
Ca  V.  Cox,  108  Tenn.  316.  67  8.  W.  816.  The 
Klesewetter  Case  seems  to  support  their  con- 
tention. In  a  later  case  In  tbe  same  court 
(McLean  t.  Tralme^  142  Ky.  806.  185  S.  W. 
309)  the  conrt  said  tbat,  under  tbe  statutes  of 
tlie  state,  the  homestead  was  Btibject  to  tbe 
debts  of  tbe  testator  the  same  as  other  prop- 
erty. It  was  the  homestead  tbat  was  Involv- 
ed In  the  Klesewetter  Case.  In  Union  Trust 
Co.  T.  Cox,  tbe  testator  named  an  executor  to 
"administer  upon  my  estate"  by  the  follow- 
ing methods:  First,  to  pay  all  Just  debts; 
second,  to  invest  the  balance  of  such  funds 
as  may  remain  as  directed  In  the  will.  The 
will  concluded  with  these  words: 

"My  estate  (as  a  whole  regardless  of  prior 
transfers)  to  be  divided  as  above  directed  each 
one-third  of  my  entire  effects  Induding  all  In- 
surance." 

The  policies  were  payable  to  the  "execu- 
tors, administrators  and  assigns."  The  court, 
after  considering  tbe  peculiar  phrasing  of  the 
will,  reached  the  conclusion  that  It  was  the 
intention  of  the  testator  to  appropriate  the 
avails  of  his  Insurance  policies  to  the  pay- 
ment of  his  debts.  We  think  that  the  sound- 
er rule  is,  and  it  is  practically  the  universal 
rule  of  interpretation,  that  the  testator  will 
not  be  deemed  to  have  appropriated  exempt 
proi>erty  to  tbe  payment  of  bis  debts  by  a 
general  direction  in  his  wlU  to  pay  debts,  and 
tbat  before  an  Intention  to  so  appropriate  ex- 
empt property  wUl  be  ascribed  to  hlnif  such 
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mtratton  most  appair  tfj  dear  mnd  apt  lan- 

[I]  The  eoortpwnHttod  wttnesm  to  testily 
that  the  deeeaaed  In  liis  Ufedine  had  aald 
that  he  bed  Buffletent  fmmrance  to  pay  bla 
debts.  Binding  Na  16;  aapra,  waa  besed  up- 
on tUa  teatUnony.  Tba  wUl  Is  clear,  d^- 
nlte,  and  tree  from  amMgnlly,  and  Its  ptovl- 
Ooaa  cannot  be  eltiwr  limited  or  extended  hy 
mort  to  parol  testtmonr. 

The  jodgment  la  afflnned. 

GBOW,  a  J.,  and  PASKBB,  CDADWIOK. 
aad  MOBBIS,  JJ.,  eoncor. 


8TUDEBAEBB  et  al.  T.  BBEE  «t  aL 

(Nol  usn.) 

(Saprme  Court  of  Waahington.  Jan.  7, 1916.) 

1.  Duds  (I  1S8*)— CioiiaTBOonoN  —  "Bzgkp- 
noN"  AXD  "BuEBVATxoH"  —  DzamvauiSH- 

An  "ezceptioii"  la  a  clause  in  a  deed  which 
witbdrawa  frtm  Its  operation  some  part  of  the 
thing  granted,  which  would  otherwise  have 
pasMd  to  the  grantee  under  the  general  descrip- 
tion, which  pert  la  In  existence  at  the  time  of 
the  craDt  and  remains  In  the  grantor  unaffected 
by  uie  eonTOjance:  a  "raMTvatlon"  la  the  crea- 
tion in  behau  of  ue  grantor  of  a  new  right  is- 
•uing  out  of  the  thing  granted,  something  that 
did  not  exist  as  an  independent  right  before  the 
ccant;  but  frequently  the  words  "exception" 
and  "reserration '  are  used  aa  aynouymous,  and 
the  tenn  "exceptieo"  will  be  held  "reswvatloB" 
whenever  it  be  neceaaary  to  eflectoate  the  iuten- 
tion  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  S  456;  Dec  Dig.  f  138.* 

For  other  dafinittons.  see  Wovda  and  Fbraaaa, 
Blist  aad  Second  Saxiea,  Exception;  Baattva- 
tion.] 

2.  BXEDS    (I  138*)— OOSeiBUOnON— EXOXFT* 
UIO  AMD  BKSEBVINO. 

The  owner  of  a  lot  having  granted  an  ease- 
ment of  way  to  a  raUnwd,  reser?ing  the  fee 
iimple  in  the  lands,  thereafter  gave  a  bond  for 
the  deed  containing  no  reservation,  and  execut- 
ed a  deed  in  compliance  with  the  bond,  "re- 
•erving  and  excepting"  therefrom  the  atr^  of 
land  preriooaly  conveyed  for  a  right  of  way. 

that,  if  the  use  of  the  words  "reserving 
end  excepting"  in  the  last  deed  created  an  am- 
bisuity,  it  would  be  resolved,  not  by  any  tech- 
alcal  oeAnitlon  of  the  words,  but  by  the  nature 
of  the  right  of  the  thbig  reserved  and  excepted, 
and  that  the  deed  reserved  the  fee  of  the  right 
of  vay  to  the  grantor  and  excepted  the  easement 
in  the  right  of  way  to  the  railroad. 

[Ed.  Kote.— For  other  cases,  see  Deeds,  Cent. 
Die  {  466;  Dec.  Dig.  |  188  *} 
8.  Estoppel  (i  29*)— Bt  Dekd— Rebibvation. 

Om  who,  under  a  bond  for  a  deed  oontain- 
isg  no  reference  to  any  reservation,  accepted  in 
■atiifactioo  a  deed  reserving  and  excepting  a 
■trip  of  land  previously  conveyed  by  the  grantor 
for  a  railroad  right  of  way  with  reservation  of 
the  tee  was  in  no  position  to  insist  that  the 
teservatioD  was  improperly  inserted  in  the  deed, 
^[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  H  69-73;  Dec  Dig.  |  29.*] 

4.  BAII.K0AD8  (I  81*)  — PBOFEBTT  — DeHNB  — 

Co:«ST8UcnoN— Resbbtati  ON . 
The  owner  of  donation  land  granted  a  rail- 
nad  riiAt  of  way  reserving  the  fee  in  the 
■trip,  and  lattf  oonveyed  pert  <rf  the  land  to  the 


railroad  on  tSie  expreaa  condition  that  the  rail- 
road would  construct  a  station  on  the  premises, 
which  condition  was  never  performed,  and  there- 
after the  railroad  reconveyed  by  quitclaim  deed, 
reserving  and  excepting  tiierefrom  the  strip  of 
land  coaveyed  by  tiie  owner's  first  deed.  Held 
that  as  the  railroad  had  not  performed  the  con- 
dition, there  was  no  basis  for  any  reservation 
in  its  reconveyance,  which  reinvested  the  owner 
with  all  he  oaA  conveyed  by  his  second  condi- 
tional deed,  and  reserved  to  the  railroad  only 
what  it  received  in  its  original  deed  of  the 
right  of  way,  so  that  its  quitclaim  deed  of  the 
abandoned  ri^t  of  way  did  not  convey  the  fee 
therein,  since  it  did  not  own  the  fee  and  had 
nothing  but  an  easement  by  abandonment  of 
which  it  lost  all  rigjita  to  the  strip. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  H  209-212;  Dec  Dig.  S,  81.*] 

5.  Bquitt  (S  71*)— Lacheb— Eqottablii  Ti- 

Where  an  owner  conveyed  land  for  a  rail- 
road right  of  way  reserving  the  fee,  and  there- 
after conveyed  part  of  the  land  to  the  railroad 
upon  a  condition  whldi  waa  never  performed, 
there  was  no  equity  to  sustain  a  reservation 
of  the  right  of  way  in  the  railroad's  recimvey- 
ance  of  the  part  granted,  and,  as  the  original 
owner  had  the  equitable  and  the  legal  title  in 
the  fee,  his  grantee  by  deed  reserving  it  to  the 
grantor  oouln  not,  over  80  yeara  thweaftor.  8»- 
sert  an  equitable  claim  to  the  str^. 

[Ed.  Note.— For  other  caaea,  aaa  Equity,  Cant 
Dig.  iS  204-211;  Dec  Dig.  |  71.*] 

Department  1.  Appeal  from  Superior 
Court,  Cowlitz  County ;  W.  T.  Darch,  Judge. 

Action  to  quiet  title  by  X  W.  Studebaker 
and  others  against  John  Beeb,  Joseph  Beek, 
and  others.  Decree  for  defendant  Joseph 
Be^,  and  plaintiffs  appeal.  Affirmed. 

O'Neill  &  Spauldlng,  of  Castle  Rock,  toe 
appellants.  Miller,  Crass  &  WUldnsMi,  of 
Vancouver,  for  respondents. 

ELLIS,  3.  This  Is  an  action  to  quiet  ti- 
tle in  the  plaintiffs  to  a  strip  of  land  for- 
merly  oocnpled  as  a  railroad  tlffit  of  way. 
The  evidence  was  chiefly  documentary,  con- 
sisting of  instruments,  the  parts  ot  which 
hereafter  <dinmologl<ally  set  out  constitate 
the  essential  facta. 

(a)  On  December  12,  1870,  J<dm  Beek  and 
Jane  Beek,  the  then  owners  of  a  donatlcai 
land  claim,  where  the  town  of  Castle  Rock, 
in  Cowlits  county,  Is  now  located,  ctmveyed 
to  the  NorOiern  Padflc  Ballroad  Company 
an  easement  tor  a  right  of  way  docrlbed 
as  follows: 

"The  right  of  way  for  the  construction  of  a 
railroad  and  telegraph  line  to  the  extent  of  200 
feet  wide  of  land  on  each  side  of  said  railroad, 
along  the  entire  of  said  railroad  as  located,  or 
to  be  located,  across  on  hereinafter  deacrlbed 
lands  aad  premises,  and  the  right,  power,  au- 
thority, to  take  from  our  said  lands  adjacent  to 
the  line  of  said  railroad  material  of  earth, 
stone,  and  timber  for  the  construction'  thereof, 
to  wit,  reserving  always  the  fee  simple  to  said 
lands  and  premises,  it  being  understood  that  the 
use  of  the  land  for  said  railroad  purposes  is  all 
that  is  conveyed  by  this  instrument  to  wit  Our 
donation  claim  certificate  No.  12,  notification 
No.  1243,  as  designated  on  t^e  plats  and  rec* 
orda  of  the  United  Statea  land  otAct  et  Tan- 
couver,  W.  T.,  containing  81S*o/toe  acres,  be- 
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ing:  [Here  Cdlows  a  particular  description  of 
the  donation  claim.]" 

(b)  On  December  19,  1871,  the  aame  gran- 
tors conTe;red  by  bargain  and  sale  deed  to 
the  Ncvtbem  Padflc  Railroad  Company  by 
spedflc  description  a  part  of  the  donation 
claim  containing  45.26  acres,  iip<Mi  coniUtlon 
as  follows: 

"This  deed  is  ^ven  upon  the  exprees  condi- 
tion that  the  said  Northern  Pacific  Railroad 
Company,  party  of  the  second  part,  construct  a 
station  and  depot  upon  the  line  of  its  railroad 
upon  the  above-described  premises,  with  proper 
and  luaal  facilities  and  accommodations  for  pas- 
sengers  and  frei^^  and  maintain  the  same  per- 
manently." 

(c^  On  February  20,  1878,  the  railroad 
company  reconveyed  to  John  Beek  by  qnit> 
claim  deed  the  same  46.25  acres  of  laud 
last  above  mentioned,  with  the  following 
reBervation: 

"Reaerving  and  excepting  therefrom,  however, 
a  strip  of  land  extending  through  the  same  or 
so  much  of  said  strip  of  land  as  may  be  within 
said  described  premises  of  the  width  of  four 
hundred  feet,  that  is,  two  hundred  feet  on  each 
side  of  the  center  line  of  the  Northern  Pacific 
Railroad  as  conveyed  by  said  party  of  the  sec- 
ond part  to  said  party  of  the  first  part,  for 
right  of  way,  by  deed  dated  the  twelfth  day  of 
December,  A.  D.  187X" 

(d)  Prior  to  the  execution  of  the  deed  last 
mentioned,  Jobs  Beek  executed  to  one 
George  R.  Pyle  a  bond  for  a  deed  providing 
that,  upon  the  payment  of  the  purchase 
price,  John  Beek  would  convey  to  Pyle  or 
his  legal  representatives  or  order  the  entire 
donation  claim  by  particular  description,  fol- 
lowed by  no  reservation  or  exception,  and  re- 
citing, "containing  three  hundred  and  fifteen 
acres  and  elghty-hundredtbs  of  an  acre, 
more  or  less."  Across  the  face  of  the  rec- 
ord of  this  instrument  was  wrlttoi,  "Oan- 
celed  by  deed  dated  June  12, 1879." 

(e)  On  June  12,  1879,  John  Beek  and  Jane 
Beek,  his  wife,  executed  to  James  Studebak- 
er  a  deed  conveying  by  particular  descrip- 
tion the  entire  donation  claim,  reciting, 
"Containing  3158o/ioo  acres,  more  or  less." 
and  followed  by  a  reservation  and  exception 
which  reads: 

"Reserving  and  excepting  therefrom,  however, 
a  strip  of  land  extendine  through  the  same  or 
so  much  of  said  strip  of  land  as  may  be  within 
said  described  premises  of  the  width  of  four 
hundred  feet,  that  is,  two  hundred  feet  on 
each  side  of  the  center  line  of  the  Northern 
Pacific  Railroad  aa  conveyed  by  said  John 
Beek  and  Jane  Beek,  his  wife,  to  the  Northern 
Pacific  Railroad  Company,  for  right  of  way,  by 
deed  dated  the  twelfth  day  of  December.  A.  D. 
1870." 

(f)  On  April  18,  1913,  the  Northern  Pacif- 
ic Railroad  Company  executed  to  one  Joseph 
O'Nell  a  Quitclaim  deed  of  the  abandoned 
right  of  way  across  the  Beek  donation  claim. 
This  deed,  It  is  admitted,  was  given  for  the 
benefit  of  all  of  the  plalntiffB.  It  was  also 
admitted  that  the  railroad  company  has  re- 
cently abandoned  this  part  of  Its  former 
right  of  way  and  removed  Its  tracks  tiieie- 
from. 

The  evidence  showed  that  the  p^i^<*it"f 


James  Stndebafcn  was  a  aoa-ta4aw  of  Pyle 
and  a  partner  In  the  irarchase  of  the  Beek 
donati<at  tiMm.  Studebakm  testtfled  that 
the  deed  from  Beek  and  wUSe  to  him,  dated 
June  12,  1879,  was  given  In  compliance 
with  the  bond  for  deed  from  John  Be^ 
to  Pyle.  It  was  admitted  that  ttie  other 
plaintiffs  are  the  heirs  at  law  of  George 
R.  Pyle,  who  la  now  dead*  and  that  what- 
ever interest  they  have  in  the  premises 
comes  through  the  deed  to  Stndebaker.  It 
was  admitted  that  John  Beek  and  Jane  Beek 
both  died  intestate  some  years  ago,  and  that 
the  defendants  John  Beek,  Joseph  Beek,  and 
Mrs.  Price  were  their  heirs  at  law.  It  is  ad- 
mitted that  Mrs.  Price  has  not  been  heard 
from  for  over  seven  years,  and  that  she 
probably  lost  her  life  ih  the  San  Francisco 
fire.  She  left  no  Issue.  John  and  Joseph 
Beek  are  her  only  heirs.  Joseph  Beek  alone 
answered.  The  court  found  that  he  Is  the 
owner  of  an  undivided  one-third  interest  in 
the  property  as  heir  of  John  and  Jane  Beek, 
and  of  an  undivided  one-half  of  the  undivid- 
ed one-third  inherited  by  Mrs.  Price.  Decree 
was  entered  accordingly,  quieting  his  title 
to  those  interests,  and  denying  the  plalntifts 
any  relief  as  against  him.  The  plaintlfTa 
appealed. 

The  appellants'  claims  of  error  are  all,  so 
far  as  material,  directed  to  three  points: 
(1)  That  the  deed  from  J<^  Beek  and  wife 
to  the  apiKllant  Studebaker,  Instrument  (e), 
should  have  been  construed  In  connectlou 
with  the  bond  for  deed  from  the  Beeks  to 
Pyle,  instrument  (d),  as  conveying  the  fee  of 
the  right  of  way  then  occupied  by  the  rail- 
road company  and  reserved  to  the  Beeks  In 
their  original  deed  to  the  railroad  company, 
Instrument  (a) ;  (2)  that  the  second  deed 
from  the  Beeks  to  the  railroad  company, 
conveying  the  45.25-acre  tract,  instrument 
(b),  conveyed  to  the  railroad  company  the 
fee  of  the  right  of  way  which  had  been  re- 
served to  the  Beeks  In  their  original  deed 
of  the  easement  to  the  railroad  company, 
instrument  (a),  and  the  deed  from  the  rail- 
road company  of  this  45.25  acres  back  to  the 
Beeks,  Instrument  (c),  reserved  to  the  rail- 
road o>mpany  the  fee  of  the  right  of  way 
so  that  the  deed  from  the  railroad  company 
to  O'Nell,  instrument  (f),  of  the  abandoned 
right  of  way  conveyed  the  fee  title  of  that 
strip;  (3)  that  because  the  reservation  in 
the  deed  from  the  Beeks  to  Studebaker,  in- 
strument (e),  was  couched  In  the  same  terms 
as  the  reservation  In  the  deed  from  the  raU- 
road  company  to  the  Beeks  of  the  45.25 
acres.  Instrument  (c),  this  reservation  inured 
to  the  l)enefit  of  Studebaker  carrying  what- 
ever rights  the  Northern  Padflc  Railroad 
Company  had  reserved  to  the  Beeks. 

1.  The  claim  that  the  deed  from  the  Beeks 
to  Stndebaker  should  be  construed  In  connec- 
tion with  the  bond  for  a  deed  from  Beek  to 
Pyle  is  based  npon  the  contention  that  the 
reservation  in  the  deed  from  the  Beeka  to 
Stnddbaker  Is  amblgnou  In  that  U  ooatalned 
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tbe  words  "naerrlilfe  aiifl  exccaitlng,"  aft  ap- 
plied to  the  atrip  of  Und  here  In  qneatlon. 
It  Is  v^eA  that  the  deed  ahoold  be  ixist' 
itraed  together  with  tbe  bond  fOr  a  deed  In 
fulfillment  of  wbl<Ai  the  deed  was  given. 
The  bond  for  a  deed  contained  no  reaeira- 
ti<m  or  exceptloD  wbaterer.  It  la  claimed, 
therefore,  that  tbe  res^athm  and  e»%ptioD 
in  tbe  deed  was  a  mere  reaemtitm  to  the 
railroad  companr  of  tbe  easem«it  for  a 
rislit  of  way  which,  whoi  abandrawd,  passed 
by  the  deed  and  tbe  Nmd  tos  a  deed  to 
iStDdebaker. 

[1}  This  court  said  m  Biles  t.  Tacoma, 
Olympla  &  Qmja  Haiiwr  B.  Oa,  B  Wash. 
500,  S2  Pac.  2U: 

"WtaHe  it  is  true  that  there  is  a  technical 
legal  distinction  between  an  exception  and  a 
reservation,  it  is  also  true  that,  whether  a  par- 
ticular clause  In  a  deed  will  he  considered,  an 
exception  or  a  reservation  depends  not  so  much 
apos  the  words  used  as  upon  the  nature  of  tbe 
rigbt  or  thing  excepted  or  reserved.  Martin- 
dale  on  Conveyancing,  p.  106,  {  118.  An  excep- 
tion is  a  clause  in  a  deed  which  wtth.draws 
bom  its  operaUon  some  part  of  the  thing  grant- 
ed, and  which  would  otherwise  have  passed  to 
tbe  grantee  under  tbe  general  description.  The 
part  excepted  Is  in  existence  at  the  time  of  the 
srani,  and  remains  in  the  grantor  nnaffected 
bj  the  conveyance.  A  reservation  is  tbe  crea- 
UoD  in  behalf  of  tbe  grantor  of  a  new  right  is- 
ttiiing  out  of  the  thing  granted,  something  which 
did  not  exist  as  an  independent  right  before  the 
sr&nt.  6  Am.  &  Eng.  Enc  of  Law,  1,  455,  title 
'Deeds';  Tiedeman  on  Real  Property,  i  843. 
Bnt  frequently  the  words  'exception'  and  'reser- 
TStion'  are  used  as  synonymous,  and  the  term 
'exception*  will  be  held  to  mean  'reservation* 
whenever  it  may  be  necessary  to  effeetnate  the 
faitentfam  of  the  parties  to  the  instmment" 

[2, 1]  Assnmlng,  ttierefor^  tbat  the  nse  ct 
the  words  "reserving  and  excepting"  in  the 
Stndebaker  deed  created  an  amblgnlty,  that 
amUgolty  must  be  resolved,  not  by  any  tech- 
nical definition  of  the  words  "reserving  and 
excepting,"  bnt  by  the  nature  of  ttie  right  or 
tbh^  reserved  or  excepted.  See,  alao^  Dciano 
T.  Laedlnghaus,  70  Wash.  B7S,  127  Pac.  197. 

The  evidence  shows  that,  when  the  bond 
for  a  deed  was  given  by  the  Beeks  to  Pyle, 
tbe  records  showed  that  the  Beeks,  in  their 
original  deed  of  the  easement  for  a  right  of 
way  to  the  railroad  company,  bad  reserved 
the  fee  of  the  right  of  way  to  themselves; 
tbe  language  in  that  deed  being: 

"Beserving  always  the  fee  simple  to  said  lands 
and  premises;  it  being  understood  that  tbe  use 
of  the  land  for  said  railroad  purposes  is  aU  that 
is  conveyed  by  this  instrument." 

Studebaker  for  himself  and  the  Pyle  belrs 
accepted  the  deed  coctatnlng  a  reservation 
and  exception  of  this  right  of  way  in  satis- 
faction of  tbe  bond  for  a  deed  to  Pyle.  This 
is  not  a  suit  to  reform  the  deed  to  correspond 
with  the  bond.  Having  accepted  the  deed  In 
satisfaction  of  the  bond  and  permitted  the 
bond  to  be  canceled  of  record,  Studebaker 
and  the  Pyle  heirs  are  now  In  no  position  to 
Insist  that  the  reservation  was  improperly  In- 
KTted  In  the  deed.  Construed  with  reference 
to  the  d^nitiiHis  of  reservation  and  «cep- 
ttoa  above  quoted  from  the  Biles  Case,  it 


would  seem  Oat-  tiie  woMs'  *^esmlng^  and 
"excq>tlng"  were  both  properly  nsed.  At  the 
time  the  deed  to  Stodebakw  was  made,  the 
railroad  «Hnpany  was  occnpyine  the  right  of 
way  with  its  track  and  cmjoying  the  ease* 
ment  therein.  The  deed  of  tbe  right  of  way 
having  rested  to  the  Beeks  tbe  fee  flterein, 
the  resraration  and  ezc^>tlon  in  the  deed  to 
StQdebaker  from  ttw  Beeks  should  be  con- 
strued as  a  reservation  of  the  fee  of  the  right 
of  way  to  the  Be^  and  an  exception  of  tbe 
euemeot  In  the  r^t  of  way  to  tiie  railroad 
company.  While  there  cannot  be,  with  techr 
nical  correctness  both  a.  reservation  and  an 
eKoq;»tlon  ot  the  same  thing,  as  ptdnfeed  oat 
In  the  Biles  Case,  the  nature  of  ttie  tilings 
reserved  and  excepted  In  this  Instance  shows 
that  ttiere  was  a  sejarato  sabjeet'niatter  np- 
on  which  each  of  these  terms  could  operate, 
tbe  reservation  npon  the  fee  of  the  rl^t  of 
way  reserved  to  the  Beeks,  the  exception  up- 
on the  easement  of  tfe»  railroad  company  In 
the  light  c£  way  wlil^  had  been  conveyed  to 
tbe  railroad  company.  It  seems  irilaln,  there- 
fore^ that  when  applied  to  t±Le  subject-matter, 
this  deed  read  In  connection  with  tbe  original 
deed  of  the  easement  for  a  rl^t  of  way  to 
the  railroad  conowny  and  the  reservatlos 
therein  of  the  fee  of  this  right  of  way  to  the 
Beeks,  the  deed  to  Studebaker  reserved  also 
the  fee  of  the  right  oC  way  to  tbe  Beeks. 

0^  case  of  Hall  v.  Wabash  B.  Co.,  133 
Iowa,  714,  110  N.  W.  1039,  presents  a  situa- 
tion closely  parallel  to  that  before  as.  In 
that  case  a  right  of  way  bad  been  previously 
deeded  to  the  railroad  company,  and  later  a 
deed  had  been  made  to  another  perstm  of  the 
entire  tract,  Jnst  as  in  this  case  the  deed  was 
made  from  tbe  Beeks  to  Stodebaker.  In  the 
deed  ct  the  entire  tract  tbe  following  isa- 
gnage  was  used:  "Bxoeptlng  the  part  oc- 
culted by  the  right  of  way  of  the  Iowa  Cen- 
tral Railroad  Oomi>any."  In  the  case  here 
there  was  a  reservatlfflii  and  exception  of  the 
strip  of  land,  and  fbr  a  description  reference 
was  made  to  the  original  deed  of  tbe  right  of 
way  to  tbe  railroad  company.  Tbe  cases  are 
thus  clearly  analogous.  The  court  said: 

"This  exception  is  dear  and  unequivocal,  and 
no  title  to  the  land  embraced  in  the  right  of  way 

passed.  She  deeded  all  of  the  40-acre  tract, 
except  the  land  occupied  by  such  right  of  way. 
We  do  not  see  how  an  exception  could  be  more 
definite,  or  bow  the  intent  of  the  grantor  could 
be  made  plainer.  The  railroad  company,  then, 
had  a  recorded  deed  of  the  ri^ht  of  way.  An 
exception  in  the  grant  of  the  right  of  way  alone 
would  amonnt  to  nothing,  and,  unless  the  ex- 
ception in  question  withheld  from  the  grant  the 
strip  of  land  80  occupied,  it  is  meaninglea9.  It 
was  the  soil  Itself  that  was  in  terms  excepted 
from  the  grant,  and  not  merely  the  right  of  way. 
The  exception  before  us  is  not  repugnant  to  the 
grant,  and  must  be  held  valid;  and,  if  it  be 
valid,  the  title  to  tbe  land  occupied  as  right  of 
way  remained  in  the  grantor,  with  tbe  like  force 
and  effect  as  if  no  grant  had  been  made." 

This  language  is  directly  applicable  to  the 
sitnatlon  here.  Since  the  railroad  company 
was  in  possession  of  the  right  of  way  at  the 
time  the  deed  was  girem  to  Studebaker  under 
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a  prior  recoMed  deed,  tbe  reserraUon  and 
exception  in  the  Stndebaker  deed  would  be 
meantosless,  unless  It  was.  Intended  to  re- 
serve to  the  Beeks  the  title  to  the  soa  itself, 
and  not  merely  to  except  the  easement  which 
bad  been  granted  to  the  railroad  company. 
The  language  in  the  deed  to  Studebaker  Is 
even  less  capable  of  a  contrary  construction 
than  was  that  in  the  deed  In  the  Hall  Case. 
The  reservation  could  only  refer  to  the  title 
to  the  soli  of  the  strip  In  question,  even  U 
the  exception  were  held  to  refer  to  the  ease- 
m^t  alone. 

Tbe  case  of  Beynolds  v.  Gaertner,  117 
Mich.  532,  76  N.  W.  S,  Is  also  a  close  paraUel 
to  that  in  hand.  In  tiiat  case  a  deed  except- 
ed from  the  premises  conveyed  2.46  acres 
which  formerly  bad  been  conveyed  to  a  rail- 
road company  for  use  as  a  right  of  way. 
The  railroad  company,  as  It  seems  subsequent- 
ly, abandoned  the  right  of  way.  The  cont^ 
was  between  tbe  grantor  and  grantee  In  the 
flrst^entioned  deed;  both  elalndng  title  to 
the  strip  formerly  occupied  by  tbe  railroad 
as  a  ti^t  of  way.  The  court  held  that  tbe 
exception  In  the  deed  was  an  exception  of  tbe 
fee  of  the  ri^t  of  way,  not  merdy  an  exaefi- 
tion  of  the  railroad  company's  easement,  and 
that  the  title  to  tbe  land  so  escepted  never 
passed  to  tbe  grantee.  Here  again  tbe  lan- 
guage in  tbe  Studebaker  deed,  in  that  it  both 
reserved  and  excepted  tbe  light  of  way,  Is 
lees  capaMe  of  the  contrary  meaning  than 
that  in  tbe  deed  Involved  in  tbe  Beynolds 
Case. 

[4]  2.  The  daim  that  tbe  second  deed  from 
tbe  Beeks  to  the  railroad  company  convey- 
ing the  45.26  acres  conveyed  to  the  railroad 
company  the  fee  of  the  right  of  way  reserv- 
ed in  their  original  deed  of  the  easement  to 
tbe  railroad  company  might  be  conceded  were 
it  not  for  the  fact  that  it  was  given  upon  an 
eipreas  condition  whldi  was  never  perform- 
ed. The  evidence  faUs  to  show  that  the  rail- 
road company  ever  constructed  or  maintain- 
ed a  depot  on  this  45  acres.  Construing  tbe 
deed  from  the  railroad  company  of  this  45.25- 
acre  tract  back  to  the  Beeks,  instrument  (c), 
in  tbe  light  of  that  circumstance  it  seems 
clear  that  there  was  no  basis  for  a  reserva- 
tion by  the  railroad  company  of  tbe  fee  of 
this  right  of  way.  The  railroad  company 
never  having  performed  tbe  condition  upon 
wblch  alone  Its  right  to  any  part  of  the  fee  of 
this  45-acre  tract  could  rest,  the  deed  from 
the  railroad  company  to  tbe  Beeks,  Instru- 
ment (c),  must  be  construed  as  intended  to 
reinvest  the  Beeks  with  all  they  had  convey- 
ed to  tbe  railroad  company  in  their  second 
deed,  and  as  reserving  only  what  tbe  railroad 
company  had  received  in  Its  original  deed  of 
the  right  of  way,  instrument  (a),  which  was 
nothing  more  than  an  easement  for  the  use 
of  tbe  right  of  way  for  railroad  purposes; 
tbe  fee  being  retained  by  the  Beeks.  It  fol- 
lows, therefore,  that  tbe  deed  from  tbe  rail- 


road company  to  C/Nell  of  tbe  abandoned 
right  of  wi^,  instmment  (f),  did  not  convey 
the  fee  of  that  strip,  slnee  the  railroad  com- 
pany did  not  own  tbe  fe^  and  by  the  aban- 
donment of  tbe  right  of  way  for  railroad  pur- 
poses lost  all  right  to  the  strip  in  wtalcb  It 
bad  nothing  but  an  easonent 

[I]  8.  The  claim  tbat  the  Identity  of  the 
reserving  danse  in  the  deed  from  the  rail- 
road company  to  tiie  Beeks  with  tbat  in  tbe 
deed  from  tbe  Beeks  to  Studebaker  would 
compel  the  same  construction  on  both  deeds, 
thus  carrying  the  fee  of  the  right  of  way  to 
Studebaker,  would  have  much  force,  were  it 
not  for  tbe  fact  that  the  relation  of  tbe 
parties  to  the  subject-matter  in  tbe  two  in- 
stances was  different.  As  we  have  pointed 
out,  the  railroad  company  never  had  any 
claim  to  the  fee  of  the  strip  of  land  here  In 
question,  exc^t  upon  a  condition  which  It 
never  performed.  Its  deed  to  tbe  Beeks  was 
obviously  for  the  purpose  of  reinvesting  them 
with  the  title  to  tbe  45-acre  tract  because  of 
its  fallur^'to  perform  the  condition.  On  the 
other  band,  tbe  Beeks  at  all  times  bad  tbe 
equitable  right  to  the  fee  of  this  strip  be- 
cause of  tbe  nonperformance  of  tbe  condition. 
As  said  in  Delano  v.  Luedlng^us,  supra: 

"In  each  case  tbe  equities  of  all  the  parties 
must  be  considered  In  arriving  at  the  intent  of 
tbe  deed." 

There  was  no  equity  to  sustain  a  reserva- 
tion In  tbe  railroad  company  of  the  fee  of 
this  strip.  Studebaker  and  the  Pyle  heirs, 
however,  having  accepted  In  1879  from  the 
Beeks,  who  bad  the  equitable  and,  as  we 
construe  it,  tbe  legal  title  in  the  fee  of  this 
strip,  a  deed  reserving  it  to  the  Beeka,  in  f  uU 
satisfaction  of  the  bond  for  a  deed  of  the 
donation  claim,  can  at  tbls  late  day  hardly 
assert  an  equitable  claim  to  tbls  strip. 

Viewed  in  the  llgbt  of  all  of  the  circum- 
stances and  of  the  relation  of  the  parties  to 
the  subject-matter,  we  believe  that  the  trial 
court  reached  the  correct  result. 

Tbe  judgment  is  afilrmed. 

OBOW.  a  J.,  and  GOSB  and  MAIN,  JJ^ 
ooncnz. 


PIEECB  V.  SEATTIiE  ELECTBIO  CO.  et  aL 
(No.  11215.) 

(Supreme  Court  of  Washington.  Jan.  6,  1915.) 

1.  APPKU.  AND  EEBOB  (S  835*)— BEUIARINO-r 

Questions  Reviewable. 

Where,  pending  appeal  fr<«n  an  order  grant- 
ing a  new  trial  on  a  specifio  groaad,  the 
Supreme  Conri  in  another  case  reverwd  its  pre- 
vious holding  tbat  in  such  an  appeal  it  would  not 
consider  other  grooods  than  tbe  one  on  which 
the  order  was  based,  and  held  that  respondent 
might  suBtatn  tbe  order  by  urging  all  tbe  grounds 
covered  by  his  motion,  the  fact  that  appellee, 
followiiis  the  old  practice,  and  not  having  tbe 
change  called  to  the  attention  of  his  counsel, 
argued  only  tbe  ground  for  a  new  trial,  which 
the  trial  court  sustained,  did  not  preclode  it  on 
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reyersal  from  nrgliig  the  other  gronnda  specified 
for  a  new  trial  on  rehearing. 

[Ed.  Note.— For  other  cases,  eee  Appeal  and 
Error,  Cent  Dig.  ii  3241-S243;  Dec.  Dig.  8 
835*1 

2.  Daiuobs  (I  ITS*)— Febbonai.  Injubt— Evi- 

MNGB. 

In  an  action  for  injuries,  evidence  ttiat,  be- 
fore plaintifTs  injury,  she  was  doing  a  profitable 
bofflness  selling  hair  goods,  and  that  she  contem- 
^Bted  and  was  about  to  take  advantage  of  what 
she  considered  was  a  food  opportnnltr  to  estab- 
lish a  hairdressing  buBiness  in  the  city,  was  com- 
petent to  show  loss  of  earning  capacity  and  was 
not  objectionable  as  on  attempt  to  recover  an- 
ticipated  profits. 

l£d.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  »  490-492.  601;  Dec.  Dig.  |  173.*] 

a.  WmiBBBBS  (I  800*)— iHnAOHKBHT— Foinf- 

DATION— IiEDIB£CT  EXAMINATION. 

Where  plaintiff,  to  lay  a  foundation  for  im- 
peachment, asbed  a  witness  for  defendant  con- 
cerning a  specific  conversation  with  plaintiff, 
and  the  witDeas  denied  ever  having  had  such  a 
conversatioD,  the  court  properly  refused  to  per- 
mit defendant  on  redirect  examination  to  show 
by  the  witness  the  whole  conversation  which 
the  dumed  she  had ;  such  evidence  being  prop- 
er only  after  impeaching  evidence  had  been  in- 
troduced, in  the  absence  of  any  claim  that  the 
witness  would  not  then  be  available. 

[Ld.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  gS  12G1-12G4;  Dec.  Dig.  i  800.*] 

4.  Tbial  (S  296»)  —Instructions  Cubed  bt 
Othcbs. 

Where  Uie  on^  question  for  the  jury  with 
reference  to  the  validity  of  an  alleged  release  was 
wlietber  its  execution  and  delivery  had  been  In- 
duced by  fraud,  and  on  that  issue  the  jury  were 
■pedflcally  instructed  that  the  burden  of  proof 
was  on  pulatiff,  defendant  was  not  prejudiced 
by  a  general  instruction  defining  the  issuea  and 
cliarging  that  the  burden  of  proving  affirmative 
defenses  was  on  defendant. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
705-713,  715,  716,  718;   Dec.  Dig.  i 

(k  KbIXASB  (i  68*)— FbAUD— MlBBIPBESBnTA- 

noxs— QtrxBTioN  for  Jubt. 

Whether  a  release  of  damages  (or  injuries 
executed  by  plaintifE  to  defendant  was  obtained 
from  her  by  fraudulent  represeat^tifttia  held  for 
the  Jury. 

[Ed.  Note— For  other  caMs,  see  Beleaae,  Cent. 
Dig.  H  10»-114;  Dec.  Dig.  f  68.«1 

£q  Banc.    On  rehearing.    Bevened  and 
remanded,  with  Instructious. 
For  former  opinion,  see  78  Woah.  187,  138 

Pac  666. 

CROW,  C.  J.  A  rehearing  has  been  grant- 
ed iu  this  case,  but  a  restatement  of  the  is- 
sues and  facts  is  unnecessary.  Tbe  questions 
considered  on  the  former  hearing  were:  (1) 
Whether  the  facte  were  sufficient  to  sustain 
the  verdict;  and  (2)  whether  the  verdict.  If 
allowed  to  stand,  should  be  reduced.  Our 
decision  was  against  defendant's  contentloii 
on  both  of  these  propositions.  Pierce  v.  Se- 
attle Electric  Co.,  78  Wash.  167,  138  Pac  666. 
To  these  rulings  we  now  adhere. 

The  plaintiff  has  appealed  from  an  order 
KTontiiig  a  new  trial,  and  the  defendant 
has  appealed  from  an  order  denying  its 
motion  for  jndgment  notwithstanding  the 


verdict  Both  parties  having  appealed,  we 
will  avoid  confusion  by  alluding  to  them 
as  plaintiff  and  defendant.  The  questions 
to  be  decided  at  this  time  are:  (1)  Wheth- 
er we  will  consider  additional  assignments 
of  error  now  presented  for  the  first  time 
by  tbe  defendant  In  rapport  of  its  mo- 
tion for  a  new  trial ;  and  (2)  if  so,  whether 
such  additional  assignments  disclose  error 
of  law  sufficient  to  necessitate  a  new  trial. 

[1]  While  the  appeal  in  tills  case  was  pend- 
ing, this  court  In  Bodiesterr.  Seattle,  Benton 
&  Sonthem  B.  Co.,  79  Wash.  650,  135  Pac. 
209,  announced  a  new  rule  of  practice,  hold- 
ing  that  where  a  new  trial  had  been  granted 
upon  some  qtedfle  ground,  and  the  admse 
party  had  appealed,  the  respondoit  might 
snstsin  the  order  by  orglng  all  the  grounds 
covered  by  his  motion,  so  that  he  vronld  not 
thereafter  be  pnt  to  the  necessity  ot  forther 
proceedings  in  the  court  below,  or  another 
appeal  upon  the  same  record.  We  there  said: 

"The  correct  rule  of  practice  is  now  announc- 
ed to  be  that  where,  upon  the  consideration  of 
a  motion  for  a  new  trial,  the  trial  court  enters 
an  order  granting  a  motion  upon  a  specific 
Si-ound  or  lor  a  specific  reason  stated,  and  the 
adverse  party  appeals,  tbe  party_  seeking  to  sus- 
tain tbe  order  uay  urge  in  this  court  all  the 
grounds  which  were  covered  by  his  motion,  and 
is  not  limited  to  the  specific  ground  or  reason 
upon  which  the  trial  court  based  the  order.  A 
second  appeal  will  not  be  entertained.  *  How- 
ever, to  apply  this  rule  to  tbe  present  case  would 
be'  unjust,  since  the  practice  here  followed  is  in 
accordance  with  the  pievious  holdings  of  this 
court.  We  will  thereiore  consider  this  case  up- 
on its  merits." 

Our  decision  In  that  case  was  handed  down 
on  October  2, 1913.  This  case  was  first  hoard 
in  this  court  on  November  6,  1913,  and  was 
decided  on  Febmary  16,  1914.  Plaintiff  in- 
sists that  defmdant  should  not  be  permitted 
to  present  additional  assignments,  as  it  had 
notice  of  the  change  in  our  rule  of  practice 
In  ample  time  to  act  under  it  before  or  at 
the  time  of  the  original  argument,  or  while 
tbe  case  was  being  considered  by  this  court; 
that  having  failed  to  do  so,  and  having  al- 
lowed an  opinion  to  be  filed.  It  cannot  raise 
new  questions  by  petition  for  rehearing  or 
upon  rehearing.  Defendant  proceeded  In 
strict  accord  with  tbe  settled  practice  as  It 
existed  prior  to  the  decision  In  the  Rochester 
Case.  Counsel  for  the  defendant  frankly  say 
that  the  decision  bad  not  been  called  to  their 
attention  at  the  time  this  case  was  first 
argued. 

We  are  not  disposed  to  make  technical  ap- 
plication of  any  rule  which  does  not  touch 
the  substantive  law  of  a  case,  especially 
where  it  has  been  so  recently  announced  and 
there  is  no  showing  of  bad  faith.  To  bind  a 
litigant  in  a  given  case  where  the  conrt  In  the 
same  case  overlooked  the  fact  that  Its  chang- 
ed practice  might  apply  might  operate  as  a 
denial  of  justice.  We  would  arbltrprljy  cut 
off  a  right  whl<di  an  appellant  had  at  the 
time  his  appeal  was  taken.  It  is  no  answer 


*Fn-  stlier  eases  see  same  tople  and  section  NUUBBR  In  Dee.  Dl|.  A  Am.  Dig.  Key-No.  Series  A  Rap'r  Indexes 
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to  say  tbat  defendant  did  not  urge  Its  right 
In  Its  former  brief  or  by  a  supplemental  brief. 
It  was  not  bound  to  do  so,  and  Is  entitled  to 
be  beard  now,  unless  we  are  prepared  to 
hold  that  it  Is  fatal  to  a  litigant  to  assume 
that  the  court  will  decide  In  its  favor  upon 
the  question  that  Is  before  the  court  This 
would  be  to  say  that  appeals  are  not  prose- 
cuted with  an  earnest  belief  that  the  court 
win  decide  In  favor  of  the  appellant  There 
may  be  some  such  appeals.  If  so,  they  are 
the  exception  and  not  the  rule.  The  object 
of  all  lawsuits  is  to  arrive  at  the  ultimate 
truth  and  do  Justice.  Rules  are  made  to  pro- 
mote justice,  not  to  defeat  It  Nor  do  we 
think  that  the  right  to  be  heard  should  be 
denied  under  the  many  decisions  cited,  hold- 
ing that  the  court  will  not  consider  matters 
urged  for  the  first  time  on  petition  for  re- 
hearing. To  so  hold  would  be  to  s&y  that  the 
other  grounds  of  the  motion  for  a  new  trial 
should  have  been  argued  In  the  defendant's 
brief,  when,  under  the  rule  as  It  existed  at 
the  time  the  brief  was  prepared,  we  would  not 
have  considered  them.  Plaintiff's  objection 
to  hearing  the  additional  assignments  of  error 
now  predicated  upon  the  grounds  of  the  mo- 
tion for  a  new  trial,  not  considered  or  im- 
pliedly overruled  by  the  court  below,  Is  over- 
ruled. 

[2]  Plaintiff,  as  «  witness  in  her  own  be- 
half, was  interrogated  and  testified  in  part 
as  follows : 

"Q.  What  bnelnesa  were  you  in  in  Colorado? 
A.  I  bad  a  hairdressing  establishment  Q.  For 
bow  long  a  time  did  you  conduct  a  halrdressing 
establishment?  A.  About  four  years.  Mr. 
Falknor:  I  object  to  that  as  immaterial.  By 
the  Court:  She  has  not  been  in  that  business 
for  a  great  many  years,  has  she?  Mr.  GrifiiQ: 
No,  but  we  will  prove  she  was  intending  to  go 
into  that  business  here,  and  would  have  done  so 
if  she  hadn't  been  injured.  By  the  Conrt:  I 
think  it  is  so  remote,  as  to  what  her  businesB 
would  have  been  at  the  time,  she  could  hardly 
testify  what  she  mi^ht  do  here.  She  was  not 
familiar  with  conditions  here.   A.  I  was  selling 

ris  here.  Q.  Is  that  a  profitable  business? 
Very.  Q.  Before  you  were  Injured,  were  you 
iDtendinr  to  go  into  that  business?  Mr.  Falk- 
nor: I  object  to  that  as  too  remote  and  specula- 
tive. By  the  Court:  She  may  go  that  far— state 
what  she  intended  to  do.  A.  I  was  going  to 
open  up  a  place  on  Third  avenue.  I  bad  Messrs. 
West  &  Wheeler  looking  for  a  location  tor  me, 
and  I  was  nut  selling  goods.  Q.  Tou  were  out 
selling  the  ?  <od9 — hair&essing  ^oods?  A.  Yes, 
hair  goods.  (J.  And  you  investigated  what  op- 
portunities there  were  here  in  Seattle  for  a  hair- 
dressing  business?  A.  Yes.  Q.  What  were 
they?  A.  Very  good;  never  better." 

Defendant  contends  that  this  evidence  was 
incompetent  and  prejudicial;  the  substance 
of  its  aigament  being  that  it  amounted  to  a 
claim  of  damages  for  loss  of  profits  In  a  con- 
templated business,  and  that  loss  of  such 
profits  cannot  be  shown  as  an  element  of 
damage.  In  support  of  this  position  d^end* 
ant  cites  Kirk  v.  SeatUe  Electric  Co.,  68 
Wash.  283,  108  Pac.  C04,  81  L.  R.  A.  (N.  S.) 
001,  ^'orth  Star  Trading  Co.  v.  Alaska  Yukon 
Padflc  Rxposition,  68  Wjish.  457,  123  Pac 
605,  and  Webster  v.  Beau,  TJ  Wash.  444.  137 


Pac.  1013,  61  L.  R.  A.  (N.  S.)  81,  dedded  by 
this  court,  with  additional  authorities  from 
other  states.  To  the  principle  annoimt*ed  in 
these  cases,  plaintiff  .takes  no  exception  ;  her 
position  being  that  no  evidence  showing  the 
value  or  extent  of  anticipated  profits  waa  of- 
fered or  admitted.  She  Insists  that  the  evi- 
dence of  which  defendant  complains  was  com- 
petent and  admissible,  not  as  a  measure  of 
damages  for  loss  of  profits,  but  as  one  of  the 
elements  entering  Into  her  principal  case, 
which,  taken  in  connection  with  other  evi- 
dence, had  a  tendency  to  show  a  loss  of  abil- 
ity to  work  or  transact  bualness,  and  there- 
fore a  resulting  loss  of  earning  capacity. 
The  evidence  was  competent  as  tending  to 
show  a  loss  of  earning  capacity,  and,  as  no 
specific  statement  was  made  of  any  specific 
amount  of  anticipated  iftvflta  which  platntlfT 
claimed  she  had  lost  we  fall  to  understand 
how  the  defendant  was  Injured  or  prejudiced. 

[3]  Mrs.  Brier,  a  witness  for  defendant 
mentioned  In  our  first  opinion,  during  ber 
examination  In  chief  testified  to  her  recollec- 
tion of  what  occurred  at  the  time  of  the  al- 
leged settlement  between  plaintiff  and  de- 
fendant ;  the  effect  of  her  testimony  being  to 
show  that  the  settlement  was  made  in  good 
faith  and  that  no  fraud  was  practiced  by 
the  defendant's  agents.  On  her  croRs-ex- 
amlnatlon  counsel  for  plaintiff  sought  to  lay 
the  foundation  for  her  Impeachment  With 
this  purpose  In  view  he  asked  her  If  she  did 
not  have  a  conversation  with  plaintiff  In  the 
presence  of  plaintiff's  daughter,  in  which  she 
(the  witness)  told  Mrs.  Pierce  "that  she  (Mrs. 
Pierce)  had  all  the  best  of  them  because  they 
agreed  to  get  her  wtil  in  two  weeks."  Mrs. 
Brier  answered: 

"A.  I  beg  your  pardon.  Nothing  was  ever 
said— let  me  tell  what  was  said  at  that  conversa- 
tion—  A.  I  don't  like  to  tell  the  conversation 
tbat  passed.  Mr.  Griflin:  I  am  laying  the  foun- 
dation for  an  impeaching  question.  Q.  Didn't 
yon  say,  the  last  time  tbat  you  were  at  Mrs. 
Pierce's  bouse,  in  effect  this,  in  the  presence  of 
Mrs.  Pierce  and  her  daughter  Margaret:  'You 
have  all  the  best  of  them  oecause  they  promised 
to  get  you  well  In  two  weeks,  and  yon  sii^ned 
that  paper,  and  you  didn't  know  what  you  were 
sig'ning'?  A.  I  oeg  your  pardon;  I  never  said 
such  a  word;  and  the  conversation— if  you  want 
me  to  say,  I  will  tell  you  the  conversation 
that  passed  between  us,  which  I  don't  like  to 
do." 

On  redirect  examination,  defendant's  coun- 
sel asked  Mrs.  Brier  to  detail  the  conversa- 
tion as  she  remembered  it  To  this  counsel 
for  plaintiff  objected,  saying: 

"I  simply  laid  the  foundation  for  an  Impeach- 
ing question  when  I  got  Mrs.  Pierce  on  the 
stand  and  her  daughter ;  that  is  the  reason.  In 
faihiess  I  asked  the  witness  if  such  a  conversa- 
tion didn't  occur,  and  she  said  no  such  conver* 
sation  took  place.  Sbe  denied  any  such  conver- 
sation took  place,  and  that  settles  it.  If  she 
admitted  a  portion  of  it  took  place,  or  some  such 
conversation  took  place,  then  Mr.  Falknor  could 
inquire,  bat  not  when  she  denies  it" 

This  obJecti<m  was  sustained,  and  upon 
this  ruling  of  the  trial  court  the  defoidant 
now  predicates  one  of  its  additional  assign' 
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molts  of  uror,  contending  that  Mtb.  Brier 
00  her  redirect  examination  should  bare  been 
permitted  to  state  the  full  cwversation,  to 
wbldt  her  attention  had  be«i  directed  by 
tbe  impeaching  qaeetlon.  The  xeccffd  shows 
that  the  cro68-exa  mlnatlon  above  set  forth 
TTu  tlie  flrat  Instance  in  which  the  alleged 
omTerBatlon  was  mentioned  dnring  the  prog- 
ress of  tbe  trtaL  No  testlmoDy  had  there- 
tofore been  given  by  plaintiff  or  any  other 
witness  relative  to  tbe  snivosed  conversation. 
Mrs.  Brier  denied  having  made  any  state- 
ment such  as  was  suggested  to  her  by  the 
impeaching  qnesti<m.  At  that  time  no  con- 
renation  calling  for  an  explanation  had  been 
elren  In  evidence.  After  the  defendant  rest- 
ed, the  plalntiflF  and  her  daagbter  were  re- 
called in  rebuttal,  and  testified  on  this  sub- 
ject Their  testimony  was  in  substance  the 
same;  plaintiff's  evidence  being  as  follows: 

"Q.  Ton  know  Mra  Brier,  do  you?  A.  I  do. 
Q.  How  close  to  where  you  live  does  Mrs.  Brier 
lire?  A.  Sbe  Urea  in  the  Bame  block.  Q.  I 
want  to  ask  you  whether  or  not  Mrs.  Brier  said 
to  you,  in  the  presence  of  Margaret,  at  the  last 
time  or  about  tbe  last  time  that  sbe  was  at  your 
honae,  *Tou  have  all  tbe  best  of  them  because 
they  promised  to  get  you  well  In  two  weeks'? 
A.  Sbe  did.  Q.  'And  you  signed  that  paper  and 
did  not  know  what  you  were  signing?'  A.  That 
is  what  she  said;  she  told  me,  she  said,  'You 
didn't  know  what  yon  were  signing;'  and  she 
said:  'You  have  the  beat  of  them.  They  have 
got  themselves  in  trouble,  and  they  know  it.' " 

This  testimony,  given  by  tbe  respective 
witnesses,  bad  a  bearing,  not  only  on  the 
issoe  whether  the  settlement  had  been  made 
in  good  faith,  but  also  went  to  the  credibility 
of  Mrs.  Brier.  Had  the  plalntifC  and  her 
daughter  not  been  recalled  as  impeaching 
witnesses  to  testify  to  this  alleged  conversa- 
tioQ,  there  would  have  been  nothing  in  tbe 
record  tending  to  contradict  or  impeach  Mrs. 
Brier.  While,  In  the  exercise  of  his  discre- 
tion. It  m^t  have  been  proper  for  the  trial 
Jndge  to  have  permitted  Mrs.  Brier  on  hei 
redirect  examination  to  give  her  version  of 
the  conversatl<»i  mentioned  in  tbe  Impeaching 
qnestlon,  there  was  no  real  necessity  for 
pttraning  such  a  course  at  that  time,  as  Mra 
Brier  could  have  been  recalled  to  give  her 
renlon  of  the  conversation  after  plaintiff 
and  her  daughter  had  testified  as  Impeaching 
vitnesses.  There  Is  no  8Ugge8tl<m  that  de- 
fendant was  unable  to  recall  her.  Having 
failed  to  do  BO,  defendant  is  In  no  position 
to  predicate  error  upon  the  ruling  whereby 
tbe  trial  Judge  excluded  tbe  redirect  exami- 
nation. In  Southern  Ry.  Co.  v.  Stewart,  141 
Ky.  270,  132  a  W.  435,  a  case  dted  by  de- 
fendant, the  court  in  the  course  of  Its  opln- 
ioQ  aaid: 

"As  the  impeached  witness  may,  aa  It  la  point- 
ed oat  in  the  Queen's  Case,  supra,  leave  the 
•eene  of  the  trial,  and  cannot  then  be  intro- 
duced, wfl  conclude  that  it  is  always  proper  to 
permit  him,  on  re-examination,  while  on  the 
Bta&d,  to  explain  the  supposed  contradictory 
■tatement.  On  tbe  other  hand,  as  the  impeaching 
witness  may  not  be  introdnced  at  all,  and  there 
Bay  be,  therefore,  no  necessity  for  explanation, 
va  euielBde  that  the  impeached  witness  nuy 


be  recalled  and  then  given'  an  opi>ortnnity  to 
explain.  In  other  words,  tbe  impeached  wit- 
ness at  one  stage  of  the  proceedings  or  another 
should  always  be  given  an  opportunity  to  ex- 
plain tbe  supposed  contradictory  statement" 

After  the  plaintiff  and  her  daagbter  had 
been  recalled,  and  had  given  their  testimony 
relative  to  this  conversation,  had  tbe  defend- 
ant then  recalled  Mrs.  Brier  to  give  her  ver- 
sion of  the  conversation,  and  had  the  trial 
court  at  that  time  rejected  her  evidence,  we 
would  hold  that  prejudicial  error  was  com- 
mitted ;  but  to  hold  on  the  record  before  us 
that  the  case  should  be  reversed,  the  defend- 
ant having  made  no  effort  to  recall  Mrs. 
Brier,  would  be  the  declaration  of  a  more 
technical  rule  than  we  should  announce.  In 
the  absence  of  any  showing  that  for  some 
sufficient  reason  Mrs.  Brier  could  not  have 
been  recalled. 

[4]  The  trial  Judge,  when  defining  the  Is- 
sues, Instructed  the  Jury  in  a  general  way 
that  the  burden  of  proving  the  affirmative 
defenses  was  upon  the  defendant.  One  of 
these  defenses  was  the  execution  of  a  re- 
lease which  plaintiff  contends  was  obtained 
by  certain  fraudulent  representations  as  to 
the  extent  of  her  injuries,  and  the  probable 
duration  of  her  disability.  Thereafter  the 
court  fully  Instructed  as  to  this  defense, 
announcing  the  rule  that  the  burden  of  over- 
coming defendant's  prima  fade  case  by  evi- 
dence "clear,  strong,  satisfactory,  and  con- 
vincing" was  Imposed  upon  the  plaintiff. 
We  have  held  In  a  line  of  cases  too  numer- 
ous to  require  citation  that  we  will  not  re- 
verse a  case  because  of  some  technical  error 
In  the  giving  of  Instructions,  when  It  is  ap- 
parent from  the  entire  record  that  the  Jury 
could  not  have  been  misled.  The  only  qnes- 
tlon for  the  Jury  on  the  issue  Involved  was 
whether  the  execution  and  delivery  of  tbe 
release  bad  been  Induced  by  fraud,  and  on 
this  issue  they  were  so  specifically  Instructed 
that  the  burden  was  on  the  plaintlfT  that  we 
are  unable  to  conclude  the  Jury  were  misled 
by  the  general  Instruction  above  mentioned. 

[S]  The  defendant  contends  that  the  trial 
court  erred  in  submitting  the  question  of 
frandtilent  misrepresentations  to  the  Jury  for 
the  two  reasons:  First,  that  the  whole  rec- 
ord shows  that  the  alleged  representatlona 
of  the  claim  agent  and  the  company's  doctor, 
to  the  effect  that  plaintiff  woold  probably 
recover  In  about  two  weeks,  was  no  more 
than  an  expression  of  opinion;  and,  second, 
that  plaintiff's  own  physician.  Dr.  Snow,  had 
told  her  that  her  recovery  might  be  delayed 
for  a  considerable  period  of  time.  If  the 
representations  as  to  time  of  recovery  stood 
alone,  defendant's  contention  would  have 
some  merit;  but  when  such  representations 
are  considered  in  ctnmectlon  with  the  fact 
that  plaintiff  and  her  daughter  testified  that 
the  release  was  signed  under  the  mistaken 
notion  that  it  was  only  a  receipt  tor  the  mon- 
ey then  paid,  and  that  the  sum  so  paid  would 
be  treated  as  a  payment  on  account  in  the 
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event  that  her  Injtlrlee  proved  permanent,  and 
tbe  further  fact  that  there  was  some  doubt 
as  to  whether  the  one  alleged  to  be  plain- 
tiff's family  phTsidon  really  sustained  that 
relation,  It  becomes  apparent  that  this  case 
Is  not  controlled  by  the  rule  announced  In 
Nath  v.  O.  R.  &  N.  Co.,  72  Wash.  664,  ISl 
Pac.  251.  Dr.  Soow  was  called  In  March  and 
attended  plaintiff  about  three  times,  or  until 
be  learned  that  she  was  being  treated  by  Dr. 
Willis,  the  defendant's  physician.  Dr.  Snow 
then  withdrew  and  did  not  see  plaintiff  until 
July.  To  hold,  under  such  circumstances, 
that  she  was  bound  by  the  opinion  of  Dr. 
Snow  to  the  exclusion  of  that  of  Dr.  Willis, 
and  to  so  hold  as  a  matter  of  law,  would 
be  unjust  The  mere  fact  that  plaintiff's 
testimony  might  seem  improbable  would  not 
warrant  us  in  withdrawing  a  disputed  ques- 
tion of  fact  from  the  Jury. 

The  order  of  the  lower  court  granting  a 
new  trial  is  reversed,  and  the  cause  la  re- 
manded, with  instructions  to  enter  Judgment 
upon  the  verdict  at  the  Jury. 

ELLIS,  GOSE,  PARKER.  MAIN,  and 
MORRIS.  JJ.,  concur. 


NORTH  IDAHO  GRAIN  CO..  Limited, 
CALUSON.  (No.  120280 

(Supreme  Court  of  Washington.  Jan.  8,  1915.) 

1.  Sales  (§  61*)— Constbuction  or  Contract 

— EXECUTOBT  OB  BXBCUTEn  CONTEACT. 

Whether  a  contract  of  sale  is  executed  or 
executory  depends  upon  the  intention  at  the 
parties,  and  must  be  determined  by  its  terms, 
the  condition  and  situation  of  the  property,  ana 
the  circumstances  surrounding  the  parties. 

[Ed.  Note.— For  other' cases,  see  Sales,  Cent. 
Dig.  S§  162-170;  Dec.  Dig.  i  61.*] 

2.  Sales  <|  199*)  —  Pebfobkancb  —  Passino 
Title— "Sale." 

In  a  completed  "sale,"  the  title  to  the 
thing  sold  passes  to  the  purchaser;  there  is  a 
transmutation  of  property  frc«n  one  to  another 
in  consideration  of  some  price  or  recompense  in 
value. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  SS  516-623 ;  Dec.  Dig.  f  199.* 

For  other  deBnitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Sale.] 

8.  Sales  (8  214*)— Exectjtxd  Saxi  — Exist- 
ence OF  Abtici:.e  Sold. 

There  can  be  no  valid  executed  sale  unless 
the  thing  sold  has  either  an  actual  or  potential 
existence  at  the  time  of  the  sale ;  unless  it  ac- 
tually exists  and  is  in  the  possession  or  under 
the  control  of  the  seller,  or  comes  out  of  some- 
thing in  his  possession  or  control  as  growing 
crops,  goods  in  process  of  manufacture,  etc. 

[Ed.  Note.— For  other  cases,  sec  Sales,  Cent. 
Dig.  $8  671-573 ;  Dec.  Dig.  |  214.*] 

4.  Sales  (5  61*)- Cosotbdction  of  Contbaot 
— Execdtobt  Sale, 

A  contract  for  the  sale  of  hay  not  then  In 
possession  of  the  seller,  but  to  be  acquired  by 
him,  was  prima  facie  an  executory  contract  oi 
sale. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  fS  162-170 ;  Dec.  Dig.  {  61.*} 


5.  Salkb  (S  214*)  — Pibfokicancv— PAaairro 

Title— Setting  Apabt. 

The  title  to  hay  sold  by  one  not  in  posses* 
sion,  but  who  was  to  buy  it  to  fill  his  contract, 
would  not  pass  until  the  seller,  after  acquiring 
it,  did  some  act  sppropriatitig  it  to  the  con- 
tract, such  as  tilling  it  away  or  getting  it  apart 
pendug  the  shipment. 

[Ed.  Note.— For  other  casSs,  see  Sales,  Cent. 
Big.  »  671-673;  Dec.  Dig.  1  214.*] 

8.  Sales  (|  218%*)— Action  fob  Pbice— Sur- 

FIOIENOT  of  EvIDBRC»— SbTTINO  APABT. 
Evidence  in  an  action  for  the  price  of  hay 
sold,  held  not  sufficient  to  show  that  the  seller, 
on  acquiring  it  to  fill  his  contract,  received  anu 
separately  piled  any  specifie  lot  of  hay  to  be 
held  for  delivery  under  the  c<Kitract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  686.  587;  Dec.  Dig.  j  21S%M 

7.  Sales  (8  345*)— Action  fob  Pbici— Condi- 
tions Pbecedent. 

A  seller  cannot  sue  for  the  purchase  price  of 
goods  sold  unless,  at  the  time  the  contract  calls 
for  dehrery  or  at  tbe  time  when  he  should  de- 
liver, he  has  the  goods  and  is  ready  and  able  to 
deliver  them. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  SS  959-961 ;  Dec.  Dig.  |  346.*] 

8.  Sales  (|  61*)— CoNSTBtrcnoN  of  Contbact 
— BuTEB^a  DiBEcnon  to  Inscbb. 

A  buyer's  direction  to  tbe  seller  to  insure, 
given  when  be  believed  that  the  seller  had  pur- 
chased hay  and  specifically  set  it  apart  for  de- 
livery,  wh^  in  fact  it  was  part  of  a  common 
mass  out  of  which  the  seller  was  to  deliver  up- 
on call,  was  merely  a  circumstance  bearing  on 
whether  the  contract  was  an  executed  or  an  ex- 
ecutory contract. 

[Ed.  Note.~For  other  cases,  see  Sales,  Cent. 
Dig.  U  162-170 ;  Dec.  Dig.  {  61.*] 

9.  Appeal  and  Ebbob  (8  171*)  —  Review 
Theoby  or  Case. 

A  buyer,  suing  for  the  purchase  price  on 
the  theory  of  a  sale  and  a  holding  of  a  specific 
lot  for  delivery,  could  not,  <m  appeal,  adopt  the 
theory  of  an  executory  sale. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  1053-1063,  lOW,  1067, 
1101-1165 ;  Dec  Dig.  t  171.*] 

Deportmeat  1.  Appeal  fran  Superiw 
Court,  Chills  County;  Mason  Irwin,  Judge. 

Action  by  the  Nortti  Idaho  Grain  Company, 
Limited,  against  I.  P.  Calllson,  doing  business 
as  the  Cheballs  Produce  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed,  with  instructions  to  dismiss. 

John  C.  Hogan  and  A.  E.  Qraham,  both  of 
Aberdeen,  Ux  appellant  Bridges  ft  Bmowr, 
of  Aberdeen,  for  Teq[>oiid«Dt. 

CHADWICK,  J.  Phitaitltf  brought  this  ac- 
tion to  recover  the  balance  of  the  purchase 
price  due  under  a  contract  for  the  sale  ot 
200  tons  of  No.  1  timothy  hay.  Plaintiff  was 
a  wholesale  dealer  in  bay  at  various  points 
in  the  state  of  Idaho,  and  defendant  Is  a 
dealer  in  the  same  commodity  at  Aberdeen 
in  this  state. 

Tbe  contract  of  the  parties  ts  evidenced  by 
correwondence^  the  offer  and  acceptance  be- 
ing as  fbllows: 

"Sept.  2,  1910. 
"North  Idaho  Grain  Co.,  Deary,  Idaho— Gen- 
tlemen: Replying  to  your  letter  of  the  27th,  wa 
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will  take  200  tons  of  number  one  timotfay  at 
KX).75  f.  o.  b.  points  between  Palonae  eod  St. 
Maries  on  the  W.  I.  &  M.  Boad.    Please  wire 
acceptance  of  this  order. 
"Yoort  Tery  truly, 

"[Signed]  CbehaUs  Prodtu»  Col, 

"By  I.  P.  CallUoB.'* 

"Deary,  Idaho,  Sept  6. 
*<;bebalis  Produce  Co.,  Aberdeen.  Accept  of- 
fer two  hundred  tons  timothy,  yours  second. 
"[Signed]  North  IdiOio  Grain  Ca" 

Ibe  telegram,  accepting  defendant's  oIEer 
was  followed  by  a  letter  of  even  date  as 
follows: 

"Messrs:  We  wired  yoa  as  follows:  'Accept 
ofF*T  two  hundred  tona  timothy.  Tours  second.' 
This  telegram  was  in  reply  to  your  letter  of 
ihe  2d  inat^  and  covers  200  tons  of  No.  1  tim- 
nthy  at  a  onifuno  price  of  £20.76  f.  o^  b.  points 
on  the  Washington,  Idaho  &  Montana  By.  tak- 
ing the  Palonse  rate.  tIe.,  $3.S6  per  ton  to  coast 
terminals.  These  shipments  will  come  to  you 
from  Palouse,  Wellesley,  Potlatdi,  Harvard  aoi} 
Dear)',  possibly  Princeton. 

"We  were  genuinely  pleased  to  recdve  thitf 
orier  and  as  soon  as  y6n  give  as  shipping  in* 
structioQS,  we  will  bcgis  loading.  All  of  these 
shipments  must  come  via  the  Washington,  Idaho 
&  Montana  and  the  Chicago,  Milwaukee  &  Ptiget 
.v'.iimd  and  will  be  so  routed  and  loaded  Into 
Milwaukee  cars, 

"Awaiting  your  instructions,  and  assuring  you 
that  we  will  give  your  orders  prompt  attention, 
we  are, 

"Youts  very  truly, 

"[Signed]   North  Idaho  Grain  Co.,  Ltd., 

"By  P.  O.  McGowan." 

To  whicli  defendant  made  reply  as  follows: 
"Gentlemen :  We  are  in  receipt  of  your  letter 
of  the  Stb  confirming  sale  to  as  of  200  tons  of 
number  one  tunothy  at  920.7S  t.  o.  b.  ptrints  on 
the  W.  I.  &  U.  Boad  taking  the  same  rate  af 
Palouse.  Just  at  the  moment  we  are  flooded 
with  hay  but  will  be  able  to  hand  you  shipping 
iufitructions  on  a  part  of  the  order  in  a  f«w 

dsfSL 

"Yoore  very  traly, 

"[Signed]  Chehalls  Pzodaoe  Co., 

"By  I.  P.  CalUson." 

After  tlw  ecmtraot  was  entered  Into  defbud- 
int  wrote  to  zespondoit  tbat  be  bad  fonad 
tfaat  he  could  not  sblp  tbe  bay  to  Grays  Har- 
lior  witbont  transferring  It  at  Taeona  firom 
the  Milwaukee  Ballroad  to  the  Northern  Pa- 
eiflc  Railroad,  whldi  would  Involve  a  cost 
of  50  cents  extra,  and  that  there  would  be 
more  delay  In  shipping  the  hay  than  he  ex- 
pected.  Plaintiff  responded: 

"We  will  said  you  warehouse  receipts  attach- 
ed to  a  draft  for  90%  of  the  f^  o.  b.  value  if 
thia  win  be  satisfactory  to  yon  and  will  ship 
oDt  as  per  your  instructions. 

Pending  an  anawer^  plaintiff  wrote  to  de- 
fendant, saying: 

"We  will  be  willing  to  keep  the  hay  in  our 
vareboDse  witbont  storage  charges  nnnl  ninety 
days  after  die  date  of  ctmtract.  If  it  cannot  be 
nored  at  that  time  we  will  cooeider  extending 
fw  storage  until  January  lat.  The  matter  of 
imprest,  however,  is  a  considerable  item  to  Bmall 
■hippers  like  ourselves  and  Inasmuch  as  you 
Ure  not  accepted  our  raggestion  that  we  draw 
in  jva  tbrough  your  bankers  for  ninety  per 
cent  of  the  selling  price,  we  offer  the  following 
mrtbod  of  handling  it,  viz.,  we  will  charge  yon 
w  ninety  per  cent  of  the  total  hay  sold,  inter- 
«t  nt  the  rate  of  eight  per  cent  and  will  indude 
this  interest  in  the  Invoice  when  hay  is  ordered 
OQL  ThiB  of  course  to  be  In  addition  to  the 


insurance  which  we  are  conttaulDg  on  the  hay. 
Altboogh  yon  have  not-advised  os  to  do  this  we 

have  deemed  that  you  would  want  this  protec- 
tion.  We  trust  you  will  find  these  suggestions 
in  order  and  remain, 
"Sours  Tery  truly* 

"North  Idaho  Grain  Co., 
"By  F.  C.  McGowan,  01." 

On  NoTonber  7tb  defendant  wrote  to  plaln- 
tUE  as  follows: 

"Beferring  again  to  your  letter  of  the  14tb, 
in  regard  to  our  contract  with  yoa,  we  beg  to 
submit  the  following  arrangements: 

"We  will  pay  you  8%  interest  on  90%  of  the 
amount  of  the  purchase  price  of  the  bay,  inter- 
est to  be  computed  from  the  1st  day  of  Novem- 
ber, up  to  the  date  of  the  date  of  tbe  shipment 
of  each  car. 

"insurance  up  to  f 8,600.00  is  to  he  carried  by 
you  for  us,  at  the  rate  of  80  cents  per  $100.00, 
dating  from  November  1st  and  expiring  as  the 
hay  is  shipped,  this  insurance  to  be  charged  to  us. 

"We  are  to  have  free  storage  on  the  hay  up 
to  March  1st,  and  to  pay  storage  at  the  rate  of 
10  cents  per  ton  per  month  on  all  hsy  carried 
beyond  tliat  date. 

"Tbe  interest,  insurance  and  accrued  storage 
on  each  car  of  hay  is  to  be  included  in  your  in- 
voice as  the  bt^  is  shipped  out. 

"We  are  asking  free  storage  on  account  of  the 
fact  that  tbe  hay  was  bought  by  us  through  a 
misunderstanding  of  the  freight  arrangements 
over  the  Milwauaee  Boad.  Since  this  purchase 
we  have  withdrawn  from  your  territory  and 
have  made  no  effort  to  purchase  hay  up  tlint 
line.  As  a  result  yon  have  no  doubt  been  able 
to  secure  hay  to  fill  the  order  at  a  very  favorable 
figure. 

"Yours  truly,     ChehaUs  Produce  Co., 

"By  I.  P.  C." 

On  the  10th  of  November  plaintiff  replied: 

"We  have  your  letter  of  the  7th  and  note 
what  yon  say  about  our  having  been  able  to 
purchase  the  hay  at  a  very  favorable  flgurel 
We  wish  that  this  might  have  been  the  case,  hut 
unfortunately  we  expected  you  to  give  shipping 
orders  at  once  on  this  pnrcfaase,  and  we  there-' 
fore  proceeded  at  once  to  buy  sufficient  to  cover 
our  contract.  Tltis  high  priced  bay,  we  still 
have,  as  it  was  necessary  to  pay  a  price  above 
the  market  at  that  time  in  order  to  get  it  And 
our  interest  on  the  money  used  to  boy  it  is 
still  being  paid  to  tbe  banks  where  our  loans 
axe  obtained. 

"The  paragraph  of  your  letter  regarding  in- 
surance we  will  accept  as  an  agreement.  This 
means,  however,  that  we  carry  it  durfaig  the 
month  of  October  for  nothing. 

"We  will  agree  to  grant  free  storage  until 
Feb.  let,  as  hay  ought  to  be  moving  by  that 
date  if  it  is  going  to  move  at  all. 

"Altboi^h  we  began  paying  interest  on  the 
money  put  into  this  ha^  on  September  10th,  we 
will  waive  the  20  remaining  days  of  that  month, 
bnt  we  think  we  are  entitled  to  8%  interest  on 
90  per  cent  on  the  entire  purchase  price  from 
sixty  days  thereafter,  or  from  Dec,  laU 

"We  appreciate  the  hay  conditions  at  the 
present  time,  and  have  tried  to  modify  your  of< 
fers  as  little  as  possible.  The  margiu  you  would 
have  left  us  would  have  been  insuflicient  to  let 
us  out  vrtHde,  and  we  trust  our  eounterprop* 
osltion  will  be  accepteble  to  you.  We  are, 
"Yours  very  truly, 

"North  Idaho  Grain  Co., 

"By  F.  C.  McGowan." 

There  seems  to  have  been  no  further  cor- 
respondence until  In  January,  1911,  when'  ne- 
gotiations for  a  settlement  were  Instituted. 
On  March  24th  plaintiff  wrote: 

"The  writer  has  just  returned  from  a  trip  to 
Wisconsin  and  Eastern  points.    Having  been 
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away  abont  five  weeks,  we  feel  that  we  are  a 
little  out  of  touch  with  -market  conditions  and 
consequently  write  you  to  know  that  the  possi- 
bilitiea  of  ihippiiig  your  hay  to  you  are  going  to 
be  within  the  next  thirty  days.  We  have  been 
looking  over  yonr  contract  letter  of  Nov.  14th 
and  note  that  the  free  storage  period  ceased  on 
March  Ist  and  as  it  may  now  be  possible  for 
you  to  receive  this  hay,  putting  it  into  your 
own  warehouses,  we  deem  it  advisable  to  write 
you  in  order  to  call  tUa  matter  to  your  at- 
tention.  *   •  • 

"Yours  very  troly. 

"North  Idaho  Grain  Co., 

"By  F.  a  McGowan." 

Receiving  no  r^ly  to  thla  letter,  plaintiff 
wired  defendant: 

"Deary.  Idaho,  May  17,  1911. 

"Ohehalis  Produce  Co.,  Aberdeen,  Wash. 
Have  had  no  reply  to  our  letter  of  the  13th. 
We  desire  to  move  this  hay  at  once  and  are 
therefore  anxious  to  hear  from  you.  We  await 
your  reply.  North  Idaho  Grain  Co." 

Defendant  replied: 

"Aberdeen,  Wash.,  May  18,  1911. 
North  Idaho  Grain  Co.,  Deary,  Idaho— Qentle- 
men:  We  consider  our  hay  contract  canceled. 
Our  previous  offer  was  withdrawn  when  you  re- 
fused to  accept  and  the  contract  time  for  de- 
Uvery  is  now  past. 
'^Youra  truly, 

"Chebolifl  Produce  Company, 

"By  1.  P.  C." 

No  hay  was  ever  shipped  under  the  con- 
tract In  August,  1911,  plaintiff  began  ^an 
action  in  the  courts  of  Idaho,  and  attached 
150  tons  of  hay,  more  or  less,  in  the  Wellesley 
warehouse,  and  either  73  or  71  tons  in  the 
Potlatch  warehouse.  This  was  sold  and 
bought  In  by  McGowan,  the  manager  of  the 
plaintiff,  for  the  snm  of  $1,000.  After  de- 
ducting costs,  the  balance  remaining  was  ap- 
plied on  the  purchase  price.  Thla  suit  was 
begun  in  the  superior  court  In  and  for  Che- 
halls  county  to  recover  the  balance  alleged  to 
be  due.  The  lower  court  fo\iud  that  there 
had  been  a  present  sale;  that  title  had  passed 
to  the  defendant,  and  that  no  part  of  the 
purchase  price  had  been  paid  other  than  the 
credit  realized  from  the  net  proceeds  of  the 
sale.  Judgment  was  rendered  for  the  balance 
due,  with  interest,  costs,  etc. 

It  ifi  the  contention  of  the  defendant  that 
the  transaction  w^a  no  more  than  an  ex- 
ecntory  contract  to  purchase  the  hay,  or  an 
option  revocable  at  any  time  before  It  was 
executed  by  delivery,  which,  under  the  cus- 
tom of  the  trade,  was  at  Aberdeen.  Wash., 
and  plaintiff's  remedy,  If  any,  was  an  action 
for  damages  for  the  loss  of  its  bargain. 

[1]  BoQi  parties  accept  the  case  of  I^uber 
V.  Johnston,  64  Wash.  102  Pftc  878.  as  a 
correct  statement  of  the  law.  that  la: 

"The  question  as  to  when  the  title  to  per- 
sonal property  passes  to  a  vendee  under  and  la 
pursuance  of  a  contract  of  sale  depends  upon  the 
intention  of  the  parties.  Whether  the  contract 
ia  executed  or  executory  must  be  determined  by 
its  terms  and  purposes,  the  nature,  conditlims, 
and  situation  m  the  property  sold,  and  the  cir- 
cumstances surrounding  the  parties." 

See,  also,  Meeker  t.  Jphnson,  3  Wash.  247, 
128  Faa  642;  Paciac  Lounge  Ca  t.  Badebeck, 


IS  Wash.  336.  46  Pac.  S92;  PaeUc  Coast 
Blevator  Co.  t.  Brarinder,  14  WaedL  815,  44 
Pac.  644.  It  will  be  necessary  to  make  par- 
tlcalar  reference  to  the  &ctB  when  dlscusslns 
the  law  of  the  case,  and  we  shall  not  there- 
fore undertake  a  forther  or  connected  state- 
ment. 

To  sustain  the  Judgment  of  the  trial  judge 
plaintiff  depsids  npon  the  following  proposi- 
tions: First.  The  contract  by  Its  terma  is  a 
present  sale.  Second.  '£he  concomitant  cir- 
cumstances: (a)  The  purchase  of  the  hay^  by 
It  to  fill  the  contract ;  (b)  the  pUlng  of  the 
hay  In  separate  piles  to  be  shipped  on  order: 
(c)  the  Insurance  of  the  bay  at  defendant's 
request 

^Vhether  a  sale  Is  executed  or  executory 
will  be  resolved  by  reference  to  the  real  in- 
tent and  purpose  of  the  parties.  Authorities 
might  "be  multiplied,  but  It  will  be  unneces- 
sary to  go  beyond  the  decisions  of  this  court. 

In  Meeker  v.  Johnson,  the  contract  was 
in  writing,  the  words  of  transfer  being,  "sell, 
transfer,  and  set  over."  .In  commenting  on 
the  case  of  Arkansas  Valley  Land  &  Cattle 
Co.  V.  Mann.  130  U.  S.  69,  9  Sup.  Ct  458,  32 
L.  E:d.  854,  Judge  Dunbar,  who  wrote  tbe 
opinion  of  the  court,  said: 

"It  ia  true  that  the  formal  word  'sold*  is  used 
in  this  contract,  as  In  that;  but  so  it  is  in  a 
great  majority  of  contracts  of  this  kind  where 
it  is  not  claimed  by  either  party  that  they  are 
anything  more  than  executory  contracts.  This 
may  be,  and  doobtlesi  is.  one  expression,  among 
others,  to  indicate  the  Intention  of  the  parties ; 
but  it  Is  only  one,  and  is  not  conclasive  when 
the  other  conditions  in  the  contract  indicate  a 
different  Intention.  It  Is  a  leeal  conclusion) 
rather  than  a  statement  of  fact. '  . 

In  the  Pacific  Coast  Elevator  Case  there 
was  a  written  contract,  the  apt  words  being, 
"The  Pacific  Coast  Elevator  Company  agrees 
and  hereby  sells  to  Bravinder  &  Keats, 
1,500  bu.  wheat,"  etc.  The  court  considered 
all  the  facts  of  the  case  and  held : 

"That  tbe  evident  intention  of  the  parties  un- 
der this  c<Hitract  was  not  that  it  cmatitnted  a 
present  Eule,  for  the  plaintiff  was  to  segregate 
and  weigh  or  measure  the  amount  agreed  to  be 
sold,  and  was  bound  to  deliver  merchantable 
wheat." 

In  North  Pacific,  etc.,  Mfg.  Co.  v.  Eerron, 
5  Wash.  214,  31  Pac.  695,  the  apt  words 
were,  "do  by  these  presents,  grant,  bargain, 
sell  and  convey."  It  was  held  In  Oie  light 
of  all  the  facts,  that  these  woida  were  not 
conclusive. 

The  apt  words  In  the  cases  dted  are  even 
more  strict  than  the  words  employed  by  the 
parties  in  the  case  at  bar.  It  will  be  remem- 
bered that  when  plaintiff  offered  hay  at  a 
certain  price,  defendant  said,  "We  will  take 
200  tons  of  number  one  timothy,"  etc.,  to 
which  plaintiff  replied,  "Accept  offer  two 
hundred  tons  timothy." 

Both  parties  have  filed  exhaustive  briefs 
and  cited  authority  ad  libitum,  but  It  seems 
to  us  that,  being  bound  to  consider  the  case 
In  the  light  of  Its  own  facta,  no  real  service 
would  be  performed  by  reviewing  and  corn- 


Digitized  by  Google 


Waih.) 


NORTH  IDAHO  ORAlS  00.  t.  OALLISON 


235 


meattng  iip<m  the  authorities.  The  case 
nuy  be  lesolTed  by  xeference  to  well-settled 
■nd  certain  fnndamental  prbudples.  For 
tbls  reason,  then,  we  will  not  undertake  to 
follow  Gonneel  In  their  excandoni  Into  the 
TUt  realm  of  the  law  of  sales. 

[2]  It  Is  a  fnndamental  principle  tiiat  In 
ererr  completed  sale  the  title  to  the  tiling 
passes  to  the  parcbaser.  Oliere  Is  "a 
bansmatatlon  of  property  from  one  man 
to  another  In  consideration  of  some  price 
w  recompense  in  Talne."  2  Blackstone's 
Com.  440. 

[3]  Tbls  being  so,  all  authorities  concnr 
in  laying  down  the  rale  that  there  can  be 
no  Talld  executed  sale  unless  the  thing  sold 
has  either  an  actaal  or  potential  existence  at 
tbe  time  of  the  sale.  That  Is  tu  say.  It  must 
actually  exist  and  be  In  the  poflj^sslon  or  under 
the  control  of  the  vendor,  or  It  must  come 
out  of  something  that  Is  In  bis  possession  or 
under  his  control,  as,  for  Instance,  growing 
crops,  goods  In  the  process  of  manufacture, 
tbe  Increase  of  cattle  and  the  libe.  As  said 
br  Chancellor  Kent,  the  property  must  be 
"speciflc,  or  defined  and  capable  of  delivery, 
otherwise  it  is  not  strictly  a  sale  but  a  spe- 
rial  or  executory  agreement"  2  Kent's  Com. 
<14th  Ed.)  468;  1  Cbltty  on  Contracts  (9th 
Kd.)  517;  Parsons  on  Contracts  (9th  Ed.) 
star  page  521. 

"Neither  the  rale  itself,  nor  the  reason  <m 
which  it  is  fonnded,  has  any  application  to  an 
executory  agreement  for  a  future  sale"  Whlte- 
hetd,  etc..  V.  Root,  etc.,  2  Mete.  (Ky.)  584. 

The  question  then,  notwithstanding  the 
words  of  the  contract.  Is,  What  did  the  par- 
ties Intend? 

*****  nils  intention  must  be  found  evi- 
daeed  In  some  way  other  than  by  the  words 
osed  in  the  instrument  or  by  the  surroundings 
of  the  parties  stated  in  the  petition."  House 
r.  Faulkner,  61  Tex.  808. 

[4]  Tbe  contract  to  be  construed  was  for 
the  sale  of  goods  not  then  In  the  possession 
of,  but  to  be  acquired  by,  flie  plaintUC,  and 
is  prima  focie  an  executory  contract  for  the 
sale  of  personal  property. 

[1]  The  title  in  tbe  hay  would  not  pass 
to  the  vendee  until  tbe  vendor,  after  It  had 
icquired  the  hay,  did  some  act  appropriating 
it  to  the  contract  As,  for  instance,  piling  it 
away  or  wttlnc  it  apart  pending  tbe  shlp- 
Bunt  or  by  mailing  or  branding  It  2  Kent's 
Com.  496;  1  Chitty  on  Contracts  (llth  Am. 
Ed.)  524;  I«ngton  t.  Htgglns,  4  H.  A  N.  402. 

We  have  examined  the  record  In  this  case 
with  some  care,  and  are  convinced  that  while 
there  are  some  circumstances  that  might,  if 
standing  alone,  be  snffldoit  to  sustain  a  judg* 
ment  in  favor  of  plaintiff,  when  conddered 
Id  the  l^t  of  all  the  evidence  they  can- 
not be  Held  to  be  controlling. 

[6]  In  tbe  first  place,  we  find,  contrary  to 
the  hohUns  of  the  trial  Judge,  that  plaintiff 
baa  not  aoatained  its  contention  by  a  pre- 
Pndnanoe  of  the  evidenceb  In  that  It  did 


receive  and  pile  separately  a  apedflc  lot  of 
hay  and  hold  It  subject  to  tbe  contract,  or 
that  It  had,  at  any  time  when  It  might  be 
called  npon  to  make  d^very  undw  ^he  con- 
tract. No.  1  hay  In  sufficient  quantity  to 
fill  its  contract  Tbe  most  that  can  be  claim- 
ed for  plalntUf  is  that  it  was  engaged  in  the 
bualness  of  buying  and  selling  bay;  that  it 
entered  into  a  contract  to  deliver  a  specIQc 
qoantl^  of  a  given  quality,  and  it  believed 
itself  to  be  prepared  to  deliver  when  called 
upon  to  do  so.  FlalntlfTs  manager  says: 

"Q.  I  presume  when  you  purchased  hay  from 
a  rancher  at  tbe  time  thia  hey  was  piled  you 
would  try  to  segregate  the  number  one  and  two 
hay.  A.  If  there  was  a  bale  or  two  we 
wouldn't,  but  if  it  amounted  to  five  or  six  bales 
we  would,  because  it  would  make  a  mixture. 
*  •  •  Q.  Tou  say  when  that  hay  was  taken 
in  there  was  an  endeavor  made  to  s^aratc  the 
No.  1  hay  from  the  No.  2  hay?  A.  We  always 
do  that.  Q.  Tou  eay  if  it  is  only  a  matter  qf 
two  or  three  bales  you  didn't  .mind  it?  A.  They 
might  go  into  No.  1.  Q.  If  it  is  a  matter  of 
seven  or  eight  bales  they  would  separate  it? 
A.  That  is  correct.  Q.  In  doing  that  they  were 
just  aiming  generally  to  put  the  No.  1  in  one 
place  in  the  warehouse  and  the  No.  2  in  an- 
other place?  They  wasn't  grading  it  for  ship- 
ping purposes?  A.  No:  because  you  wouldn't 
get  [all]  that  was  put  in ;  say  you  seen  three 
Bides  of  it,  and  on  tbe  other  side  some  stubble 
sticking  out;  you  might  see  that  when  you 
would  load  it  and  spot  it  out.  Q.  When  you 
come  to  grade  for  purpose  of  shipment?  A.  On 
a  weak  market  you  have  to ;  on  a  strong  market 
it  isn't  usually  the  custom.  Q.  You  say  at  tirst 
you  began  to  pile  hay  in  the  west  end  of  the 
Wellesley  wareoouse?  A.  Yes,  air.  Q.  And  lat- 
er, as  the  warehouse  got  more  bay  in  it,  yon 
piled  it  over  the  waz^ouse  generally?  A.  Yes, 
sir.  Q.  And  It  was  all  one  mass?  A.  It  was 
together.  Q.  All  together?  A.  Tes.  •  •  • 
Q.  You  considered  you  had  a  right  to  give  him 
hay  out  of  any  of  those  warehouses?  A.  I  cod- 
sidered  I  had  jnat  as  much  right  to  give  him 
iOO  tons  of  No.  1  hay  aivwhere  along  that 
line.  Q.  In  or  out  of  any  of  these  warehouses? 
A.  Ye^  sir ;  that  Is  accor^g  to  the  contract.** 

On  tbe  other  hand,  it  seems  to  us  that  tue 
defendant  has  proved  by  a  preponderance  of 
the  evidence  that  there  was  not  200  tons  or 
150,  or  even  129  tons  (the  amount  finally 
found  weighed  out),  of  No.  1  bay  in  the  Wei- 
lesley  warehouse,  where  plaintiff  undertook 
to  attach  tbe  residue  of  Its  bedding  and  esti- 
mated tbe  lot  at  150  tons  more  or  less. 

It  la  unuecessary  to  go  into  tbe  testimony 
of  the  wltnessea.  It. Is  enough  to  say  that 
It  preponderates  In  fhvor  of  the  defiant 

It  la  shown,  aim,  that  some  of  the  hay 
wbldi  plalnUft  now  claims  to  have  passed 
under  the  contract  to  d^endant  at  the  time 
of  the  sale  In  virtue  of  the  subsequent  buying 
and  alleged  a^regatlon  was  not  purchased 
until  the  spring  of  1911.  Tbia,  coupled  with 
l^alnturs  letter  of  May  18th,  written  lik 
response  to  the  suggestion  that  It  did  not 
have  hay  In  quantity  and  quality  to  fill  its 
contract;  that  it  could  supply  150  tons  of  No, 
1  hay  and  60  tons  that  would  not  be  do(>hed 
more  than  $1  per  ton—la  in  Itself  enough 
to  overcome  plalntUTs  theory  of  an  executed 
sale  of  a  qpeclfle  lot  of  200  tons  of  hay,  pai*> 
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cbased,  set  adde,  aiuS  Iteld*  for  the  defendant. 
Moreover,  it  appeoTB  tbat  in  July,  1911,  one 
Miller,  plaiDtiUTB  socceBSor,  wanted  tbe  bay 
then  stored  in  tbe  Potlatch  warehouse,  and 
which  it  is  now  insisted  was  held  as  the  prop- 
erty of  the  defmdant,  to  make  up  a  shipment 
of  his  own,  ^aintUfs  manager  allowed  him 
to  take  it  upon  the  promise  of  sulntitDtlon. 
Miller  replaced  the  hay  out  of  the  1911  crop^ 
It  was  the  new  hay  or  tbe  Miller  hay  In  the 
Potlati^  warAoQse  that  was  attached  and 
sold.  By  no  stretch  ot  the  Imagination  can 
it  be  held  that  spedflc  iwoperty  woiA,  segr^ 
gated,  and  held  for  sbliHnent  to  another  can 
be  otherwise  disposed  of  and  hay  of  another 
crop  substituted  therefor,  except  it  be  w  the 
theory  of  an  execntory  sale  and  the  holing 
of  the  raidor  In  readiness  to  driver  hay 
of  the  kind  and  Qoaltt^  upon  demand.  E^ir- 
thennore,  hay  that  Is  alleged  to  have  beoi 
sold  was  made  the  subject  of  a  pledge  by 
the  plaintiff  to  its  bank.  It  remained  subject 
to  plaintUTs  debt  from  Septonber  4, 1910,  to 
April  4,  1911.  Plaintiff  bought  and  sold^ 
pledged  and  loaned  Its  stock  of  hay  without 
reference  to  its  contract  widi  defendant,  ap- 
parently assuming  that  it  would  have  enou^ 
of  the  old  crop,  or,  if  that  were  gone,  mongb 
of  the  new  crop,  or  tbe  hay  Miller  was  to 
return,  to  deliver  200  ton& 

The  omduct  of  plaintiff  is  entirely  incon- 
sistent with  its  present  theory.  That  the 
plaintiff  regarded  the  contract  as  executory 
is  more  clearly  indicated.  When  the  sheriff 
went  to  attach  the  bay  in  the  action  inetitat- 
ed  by  plaintiff  in  the  coarts  of  Idaho,  plain- 
tiff bad  no  particular  hay  or  any  particular 
warehouse  in  mind,  but  at  the  suesesUon  of 
tbe  sheriff  permitted  him  to  atta<di  the  hay 
In  the  Wellesley  and  Potlateb  houses;  they 
being  more  convenient  and  closer  to  the  aher- 
Iff-s  center  of  activity  than  the  other  housea 

[7]  It  is  elementary  that  a  vendor  cannot 
maintain  an  action  for  the  purchase  price  of 
goods  sold  unless  at  the  time  the  contract 
calls  for  delivery,  or  at  the  time  when  he 
ought  to  make  delivery,  he  has  the  goods 
and  Is  ready  and  able  to  deliver  them.  35 
Cyc.  631. 

"Under  the  contract  of  sale,  the  delivery  of 
the  iron  and  tbe  payment  of  the  money  were 
things  to  be  done  at  one  and  the  same  time. 
The  plaintiffs  were  not  bound  to  deliver  the 
iron,  unless  the  defendaata  at  the  same  time 
paid  the  money ;  and  the  defendants  were  not 
bound  to  pay  the  price  unlcaa  the  plaintiffs  at 
the  same  time  delivered  tbe  thing  sold,  or  were 
ready  to  deliver  it.  The  obligations  to  deliver 
on  the  one  part  and  to  pay  on  the  other  were 
mutual  and  dependent.  If  the  buyer  in  a  case 
of  this  sort  fails  to  pay,  or  offer  to  pay  within 
the  time  apecified,  for  mutual  performance,  the 
seller  is  disrharged  from  liabUitr  to  answer  in 
damages  for  not  delivering  the  thing  sold.  But 
it  does  not  follow  that  the  seller,  in  sncb  case, 
is  entitled  from  tbe  mere  default  of  the  buyer, 
to  recover  the  purchase  money.  To  entitle  tbe 
seller  to  recover  the  price,  he  most  show,  not 
only  that  the  purchaser  failed  to  pay,  but  that 
he  himself  was  ready  and  offered  to  deliver  the 
goods."  Dunham  t.  Pettesy  8  N.  Z.  608. 


The  record  la  entirely  bare  of  sufficient 
focts  to  sustain  plalutlfrs  tfawny  to  austain 
the  Judgmrait  upon  tUa  fbi^ie  of  tbe  case. 
As  we  have  shown,  plaintilC»  If  It  had  ever 
set  apart  71  or  78  ttma  fst  bay  which  it  claims 
to  have  had  in  the  Potlatch  hooae,  reap- 
propriated  and  converted  tbe  hay  to  Its  own 
uae  wbeu  It  aUowed  MlUer  to  taice  It  and 
ship  it.  We  have  therBfore^  so  fai^  a«  tbis 
case  la  concMned,  the  hay  rwnalning  In  ttie 
WeilecOey  waiehooae  and  wldcb  was  attacbed 
aa  160  tons  more  «r  leaa,  bat  vbleh  It  Is 
admitted  w^hed  out  only  129  tons,  for  ttie 
contract  to  operate  iukhl  It  follows  tbat, 
plaintiff  being  in  no  position  to  make  delivery 
at  the  time  it  assumed  to  make  conatrau- 
ttve  delivery  by  levying  an  attachment  on  the 
amount  of  hay  it  claims  to  have  add  to  tbe 
d^eodant,  it  cannot  reoorer;  fbr  while  de- 
fendant might,  on  bis  side,  be  wUUng  to  take 
less  than  the  whole,  plaintiff  .cannot,  eitber 
actually  or  conatructlTely,  oontpel  him  to 
do  so. 

[II  But  it  la  said  that  the  direction  to  In- 
sure the  hay  was  an  acceptance  and  an  agree- 
mmt  that  the  contract  waa  a  present  sale. 
This  at  best  is  but  one  circumstance,  and 
as  said  by  Judge  Dunbar  in  the  Meeker  Case, 
will  not  be  considered  to  the  exclusion  of 
others.  In  arriving  at  the  Intent  of  the  par- 
ties, we  must  place  ourselves  in  the  position 
occupied  by  them.  This  direction  was  made 
at  a  time  when  defendant  believed  that  the 
hay  had  been  purchased  and  «>eciacany  as- 
signed to  Its  account,  whereas,  In  fact  the  hay 
had  not  been  purchased  and  held  for  defend- 
ant's account,  but  was  a  part  of  a  common 
mass  out  of  which  plaintiff  asaomed  to  make 
delivery  upon  calL  Neither  was  the  hay  in- 
sured for  defendant  or  In  defendant's  name. 
It  was,  at  that  very  tlm^  insured  under  a 
blanket  contract  covering  all  of  the  ware- 
houses. One  thing  is  certain,  defendant  could 
not  have  collected  on  the  contract  of  insur- 
ance If  there  had  been  a  loss.  The  Insurance 
had  been  taken  out,  and  was  carried  for 
plaintiff's  benefit 

Warehouse  cases  holding  that  a  vendor 
haa  a  right  to  supply  grain,  hay,  and  like 
commodities  out  of  a  common  mass  are  cited 
and  relied  on. 

[9j  Admitting,  but  not  deciding,  that  the 
rule  applies  to  baled  hay  bought  under  a 
spedflc  contract,  plaintiff  Itself  adopted  the 
theory  of  a  purchase  and  holding  of  a  spe- 
dflc lot  Plaintiff  might  have  adopted  the 
theory  of  an  executory  sale  and  brought  an 
action  for  damages.  Having  adopted  the 
one  theory,  it  cannot  now  dalm  the  benefit 
of  the  otiier,  or  taice  from  defendant  the 
legal  bmeflt  flowing  from  its  conduct 

Other  qnee^lona  are  raised  by  counsel  on 
both  sldea.  Believing,  however,  that  the 
sale  was  not  an  ecectrted  sale,  or,  if  encnted, 
that  the  plaintiUf  zaappropriated  and  oonvert- 
ed  the  property  to  tlio  extent  that  it  was  not 


Digitized  by  Google 


Wash.) 


OIAON  V. 


CAHLSON 


237 


in  posUloa  to  d^ver  at  the  time  It  aammed 
to  deUver,  It  will  not  be  neoeawy  to  pase 

i^n  them. 

Beveroed  and  remanded,  wltb  Inatnicttons 

CBOW,  a  J".*  and  PABKXOt,  HOBBIS, 
ind  GOEUS^  JJ.,  coneaT. 


OLSON  T.  CARLSON  et  al.    (No.  12167.) 
(Sapreme  Cwat  of  Waihington.  Jan.  8,  1916t) 

L  AFPKU  AHD  ISnOB  a  8^*)— IHTIIBD 
BOB. 

Defendant  reqaestinff  u  iMtrnctlon  may 
Bot  assign  error  thereon. 

{Ed.  Nots^For  othar  cuml  «ee  Appeal  and 
E^r,  Cent.  Dig.  H  86M^^«U>;  Dee.  Dig.  { 
882.«] 

2.  Appeal  and  Ebbob  (S  1099*)— Sobbequent 
Appeal— CoNCLOSivBNEss  of  Evidence. 
Where  the  evidence  is  snbatantially  the 

■ame  as  on  a  former  appeal,  and  It  was  then 

determioed  suffident,  its  Bumdency  cannot  be 

attacked  on  the  second  appeal. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

E^r.  Cent  Dig.  H  4S7(MaT9;  Deo.  Dig.  I 

1090.'] 

8.  DaHAGES  (i  132*)  —  PXBHAnEIfT  INJOBT  — 

Excessive  kkcovkbt. 

$11,500  held  to  be  excessive  and  to  be  re- 
duced to  $8,000  on  condition  of  reversal,  where 
plaintiS's  earntne  capacity  was  never  more  than 
a  month,  and  was  reduced  very  little  by  his 
injariea,  which  resulted  in  a  stiCneaa  of  the 
back,  but  no  injury  to  the  apine,  and  a  petma- 
nent  injury  to  his  ankle,  whereby  the  leg  was 
shortened,  making  him  flat-footed,  bat  his 
health  was  good. 

[Ed.  Note.~For  otiicr  cases,  see  Damages, 
Cukt.  Dig.  IS  372-365,  896;  Dec.  Dig.  I  1^.*] 

DemrtBMDt  2.  Appeal  firom  SiQurlor 
Court.  Spokane  Gonntr;  Hanvy  Ij.  Kennan, 
Judge. 

Action  by  Mm  B.  (Hwm  agalnit  O.  A. 
Gu-laon  and  othera  From  a  judgment  tor 
plaintiff,  defendantB  appeal.  Affirmed  on 
coDdltion  of  remittitur. 

CaHnon,  Ferris  &  Swan,  of  Spokane,  for 
appellants.  Robertson  ft  Miller  and  Haomas 
J.  CoAery,  Jr.,  all  of  Spokane,  for  reapcod- 
ent 

MOUNT,  J.  This  is  the  second  appeal  in 
this  case.  At  the  first  trial  the  coart  grant- 
ed a  nonsuit  upon  the  motion  of  the  de- 
f»idants,  and  dismissed  the  case.  The  plaln- 
tiS  appealed  from  the  Judgment  then  en- 
tered. Upon  a  review  of  the  case  we  eon- 
cloded  that  the  evidence  was  snffldent  to 
take  the  case  to  the  jnry  upon  the  prlndpal 
act  of  negligence  alleged,  which  was  that  the 
respondents  had  adopted  an  unsafe  method 
for  d<^g  the  work.  For  that  reason  the 
case  was  reversed  and  remanded  for  a  new 
trial.  Olson  v.  CarlscHi  et  al.,  74  Wash.  39, 
132  Pac.  721.  Upon  a  retrial  a  verdict  was 
rendtted  In  favor  of  the  plalndff  for  $11,000 
and  costa  The  defendants  have  nov  appeal- 
ed from  that  Judgment 


[1  ]  Upon  the  retrial  In  the  court  below  the 
plaintiffs  practically  abandoned  the  allega- 
tt<m  of  negligence  to  the  effect  that  an  in- 
sufficient number  of  men  were  furnished  by 
the  defendants  for  loading  the  timber  which 
caused  the  Injury  to  the  plaiutlfl.  When 
the  court  came  to  Instruct  the  Jury,  an  in- 
struction was  given  submitting  to  the  Jury 
the  question  ot  the  Insufficiency  of  the  men 
furnished  to  perform  the  work.  This  In- 
struction was  given  as  a  requested  instruc- 
tion by  the  defendants.  Upon  a  motion  for 
a  new  trial  It  was  a^ned  by  counsel  for 
the  defendants  that  the  giving  of  this  In- 
struction was  error,  because  that  issne  was 
not  then  in  the  case.  The  court  thereupon 
called  counsel's  attention  to  the  fact  that 
the  instruction  had  been  given  at  the  re- 
quest of  the  defendants,  and  counsel  then 
stated: 

"I  will  stipulate  in  the  record  that  my  excep* 
tion  to  the  court's  charge  may  he  withdrawn, 
because  if  it  were  put  in  inadvertently,  or  other- 
wise, we  are  going  to  stand  by  it,  and  I  shall 
make  no  objection  to  it  here  now,  or  in  the  Su- 
preme Court ;  for  I  don't  think  I  should,  I 
put  it  in  inadvertently." 

It  is  now  argued  by  the  appellants  that 
this  Instruction  was  error.  If  error.  It  was 
concededly  invited,  for  which  the  case  will 
not  be  reversed. 

[2]  It  la  next  argued  that  the  evidence 
was  insuffldent  to  Justify  the  verdict.  The 
law  of  the  case  was  settled  upon  the  other 
appeal.  The  evidence  upon  the  question 
whether  the  defendants  adopted  an  iusulfl- 
clent  and  unsafe  method  for  loading  the 
timber  was  held  upon  the  other  appeal  to 
be  sufficient  to  go  to  the  Jury.  The  evidence 
upon  this  question  Is  substantially  the  same 
upon  the  last  trial  as  It  was  upon  the  first. 
The  dedsion  in  the  other  case,  therefore,  is 
decisive  of  the  same  question  at  this  time. 

[3J  It  is  finally  argued  that  the  verdict 
and  Judgmeat  are  excessive.  We  are  satis- 
fled  that  there  Is  merit  In  this  contention. 
The  defendant  himself  testified  that  at  the 
time  of  his  injury  be  was  earning  $2  per 
day,  out  of  which  he  was  paying  his  board, 
which  amounted  to  75  cents  per  day.  He 
further  testified  that  Immediately  after  the 
first  trial,  In  January,  1912,  he  went  to  work 
again  for  the  defendants  at  $45  per  month 
at  light  work,  and  that  he  had  been  earning 
that  salary  up  to  the  time  of  the  second 
trial.  He  further  testified  that  bis  health 
was  pretty  good,  except  bis  back  and  his 
leg ;  that  he  limped,  and  his  back  was  lame ; 
otherwise  he  enjoyed  good  health.  One  of 
the  doctors  who  testified  on  behalf  of  the 
plaintiff  stated  that,  while  the  injury  was 
permanent,  the  plaintiff  would  never  get 
worse;  that  when  the  case  was  first  tried 
he  was  In  excellent  condition;  that  he  was 
a  strong  healthy  boy,  and,  considering  the 
serious  injury,  he  had  gotten  a  good  result 
Another  physidan  testified  that  other  than 
a  limited  motion  In  the  back,  the  ankle  was 
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tbe  prindpal  Injury;  that,  considering  his 
Injury,  he  Is  in  good  shape  to-day;  that  he 
ought  to  be  able  to  get  along  if  he  had  no 
heavy  weights  to  carry.  Another  physician 
testified  on  behaU  of  the  plainUft  that  tbe 
injury  did  not  involve  tbe  spinal  cord;  that 
the  plaiutifF  was  able  to  lift  probably  as  well 
as  he  could  before  the  accident ;  that,  while 
the  Injury  to  the  plaintiff  was  serious,  dis- 
locating three  vertebne  in  his  back,  which 
Tertebne,  in  the  process  of  bealing,  had  unit- 
ed and  created  a  stiffness  of  the  bade,  his 
principal  Injury  was  a  broken  ankle,  which 
shortened  his  leg  about  three-fourths  of  an 
inch,  and  caused  him  to  walk  partially  upon 
the  side  of  his  foot,  resulting  In  what  Is 
called  "flat-foot" 

In  the  case  of  Mueller  v.  Washington  Wa- 
ter Power  Co.,  56  Wash.  656,  106  Pac.  476, 
where  tbe  Injury  consisted  of  a  shortening 
of  one  of  the  plalntlfTa  limbs,  a  verdict  of 
$6,750  was  held  excessive  and  was  reduced 
to  $5,250. 

In  Smith  T.  Hewitt-Lea  Lumber  Co.,  66 
Wash.  857,  104  Pac  651,  the  pialntUf  sus- 
tained a  crushed  ankle  and  foot,  resulting 
in  Ewnnanent  injury  fully  as  much  as  In  this 
case.  Tbe  verdict  in  that  case  was  reduced 
from  $6,375  to  $4,000. 

In  Kangenler  v.  Seattle  Elec.  Co.,  52  Wash, 
401,  100  Pac.  842,  where  the  plaintiff  re- 
ceived an  injury  which  resulted  in  the  am- 
putation of  one  of  his  legs  three  or  four 
Inches  above  the  ankle,  where  he  bad  an 
earning  capacity  of  $200  per  mouth,  a  ver- 
dict for  $9,600  was  hdd  excessive,  and  was 
reduced  to  $6,000. 

In  Luper  v.  Henry,  69  Wash.  33,  109  Pac. 
208,  where  the  plaintiff  was  26  years  old,  a 
common  laborer,  and  received  an  injury  to 
the  spine  which  was  probably  permanent, 
we  held  that  $3,800  was  not  excessive. 

In  Jobausen  v.  Pioneer  Ulning  Ga,  77 
Wash.  421,  1^7  Pac.  1019,  this  court  upheld 
a  verdict  for  $18,000.  But  In  that  case  the 
plaintifE  before  his  Injury  was  capable  of 
earning  $4  per  day  and  hla  board  and  lodg- 
ing. He  was  severe  crushed  and  Injured. 
He  was  rendered  entirely  helpless  and  In- 
capable of  ever  earning  anything  tot  him- 
self. 

In  Gennaux  t.  Northwestern  Imp.  Ga* 
72  Wash.  268, 130  Pac.  495,  we  uphdd  a  ver- 
dict for  $18,000.  But  In  that  case  the  plain- 
tiff was  capable  of  earning  on  on  average 
of  $4  per  day.  Bis  left  leg  was  atrophied 
and  almost  comidetely  paralyzed,  and  he 
was  left  In  a  "helpless  and  hopeless  condi- 
tion." 

The  injuries  and  results  In  the  last  two 
cases  were  far  greater  than  the  injuries  and 
results  to  the  respondent  in  this  case.  While 
it  is  difficult  for  this  court  to  determine  the 
exact  amount  of  damages  which  ought  to  be 
awarded  in  a  cause  of  this  kind,  it  is  at 
once  apparent  that  the  verdict  Is  excesslTe. 


The  earning  capacity  of  the  respondent  in 
tills  case  has  never  been  greater  than  $45 
per  month.  His  earning  capacity  may  t>e 
reduced  to  some  extent.  But  tbe  evidence 
shows  that  for  at  least  a  year  prior  to  the 
last  trial  of  the  case  he  had  earned  more 
than  he  was  earning  previous  to  his  injury 
or  at  the  time  of  his  injury.  While  his  In- 
jury may  be  permanent,  and  he  may  endure 
some  suffering  because  thereof,  he  is  not 
helpless.  We  are  satisfied  that  the  verdict 
avtd  judgment  are  excessive. 

For  this  reason,  the  cause  will  be  remand- 
ed for  a  new  trial,  unless  the  plaintiff  within 
30  days  from  the  filing  of  the  remittitur  In 
the  lower  court  shall  remit  from  the  judg- 
ment and  verdict  the  sum  of  $3,500.  If  such 
remissicHi  is  filed,  the  Judgment  wlU  stand 
affirmed  for  $8,000. 

CROW,  C.  J.,  and  MAIM,  BLLIS,  and 
FULLEBTOX,  JJ..  concur. 


BLACKWOOD  T.  BALLABD  et  ox. 
(No.  12158.) 

(Supreme  Goart  of  Washiogton.   Jan.  8,  1915.) 

Bbokbbs  (I  86*)— Action  roa  CoioassEOM— 

SumoxxNCT  or  Evidbitcb. 

In  a  broker's  action  to  recover  a  commi»- 
sion  for  procuring  leiseet  for  defendants  iirop- 
erty,  evidence  held  not  snflldent  to  sustatu 
a  judgment  for  plaintiflL 

[Ed.  Note.— For  other  eases,  see  Brokers, 
Cent  Dig.  «  116-120;  Dec  Dig.  |  8&*j 

Departmfflit  1.  Aiq;>eal  from  Superior 
Court,  King  County. 

Action  by  William  A.  Blackwood  against 
W.  B.  Ballard  and  wife.  Judgment  for  ^ola- 
tiff,  and  defendants  appeal.  Reversed  and 
remanded,  with  Instructions  to  dismiss. 

Bogle,  Graves,  Herrltt  ft  Bogle,  of  Seattie, 
for  appellants.  Alexander  ft  Bundy  and 
Adair  Bembert,  all  of  Seattie,  for  respondent. 

MOBBIS,  J.  Action  to  recover  a  commis- 
sion as  broker  In  procuring  lessees  for  a  term 
of  15  years  upon  property  bdonging  to  appel- 
lants. Verdict  for  resp(»ident  for  $2,400,  up- 
on which  jnctement  waa  entered,  from  whiidk 
this  appeal  was  tafcoL 

The  main  error  relied  npcm  for  renraal  Is 
that  the  evidence  Is  wholly  insaffldent  to  sup- 
port the  verdict  The  £acts  are  about  these : 
In  January,  1913,  appellants  were  tbe  own- 
ers of  a  two-story  building  on  Second  avenue, 
Seattle,  which  was  held  by  one  Frledenbeiv 
and  his  sublessees  under  a  lease  expiring 
January  1,  1916.  Respondent  and  one  Bock 
were  real  estate  brokers,  occupying  a  suite  of 
offices  with  appellant  W.  B.  Ballard.  Re- 
spondent learned  that  two  men  named  Ylgel- 
ius  and  Marston  desired  to  obtain  a  suitable 
location  on  Second  avenue  for  a  moving  pic- 
ture theater,  and  informed  Bock  of  this  fact. 
Bock  suggested  the  building  owned  by  appel- 
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laots,  and  negotlatlona  were  immediately  en- 
tered Into  with  a  view  to  obtaining  a  lease 
of  these  premises;  Bock  acting  for  appel- 
lants and  respondent  for  tbe  prospective  lea- 
sees. During  all  these  negotiations  all  Inter- 
ested parties  knew  of  tbe  Friedenberg  tease, 
and  tliat  no  Iea|^  could  be  obtained  by  Vlgel* 
ins  and  Marston  until  satisfactory  arrange- 
ments bad  been  agreed  upon  between  Fried- 
enberg and  appellants ;  the  ability  of  Fiied- 
enbeig  to  enter  into  any  new  arrangement  de- 
pending also  upon  bis  ability  to  make  satis- 
factory arrangements  wltb  bis  subtenants. 
During  tbese  preliminary  negotiations,  noth- 
ing was  said  as  to  the  payment  of  any  com- 
mission, nor  did  appellants  know  for  whose 
benefit  the  new  lease  was  to  be  obtained,  ex- 
cept that  at  one  time  W.  R.  Ballard  told  re- 
spondent that  he  would  pay  something  "If  we 
get  ti^Uier  on  this  proposition."  About  this 
time  Ballard  was  informed  who  the  prospec- 
tire  lessees  were.  Negotiations  continued, 
and,  when  it  looked  as  though  they  might  be 
successful,  Ballard  inquired  of  Bock  what 
oommisBion  he  expected,  and  was  informed 
that  a  commissloa  of  2H  per  cant  on  the 
aggregate  rentals  for  tlie  term  would  be  ask- 
ed. This  would  amount  to  about  f  12,000,  and 
Ballard  refused  to  consider  the  proposition 
further  with  such  a  demand,  and  tendered 
Bock  a  dieck  for  fSOO  that  had  preTioudy 
been  handed  blm  as  evidence  of  good  fiaitb. 
Bespoodent  was  then  called  in,  and  scnne  oou- 
versation  was  had  relative  to  the  payment  of 
a  commission,  ending  in  Ballard  taking  bttck 
the  dbeck,  and  it  was  then  agreed  that  the 
oiatter  of  tlie  commission  would  "be  taken  up 
later.  The  only  eridenoe  of  any  subsequent 
negotiattouB  for  a  commissiim  Is  finind  In  the 
evidence  to  the  elEect  that  Ballard  insisted 
«n  fixing  tlie  amount,  and  after  some  parley- 
ing he  offered  $2,400  as  bis  outside  figure, 
wldch  lespondent  agreed  to  accept  Negotla- 
tloDs  culminated  in  a  wrtttm  contract  on 
Febrnaiy  24,  1913,  between  W.  R.  Ballard 
and  TlgeUuB  as  trustee,  whereby  f 19,500  was 
deposited  with  Ballard  to  be  used  in  the  pur- 
chase of  the  Friedenberg  lease,  which  l>eing 
obtained  appellants  were  to  lease  tbe  prem- 
ises to  Ylgelius  for  a  term  of  15  years,  at  a 
monthly  rental  of  $1,800  op  to  January  1, 
1914,  $2,600  a  month  for  the  next  nine  years, 
and  $2,800  a  month  for  the  remainder  of  tbe 
term.  Ballard  then  endeavored  to  buy  tbe 
Friedenberg  lease,  and  continued  such  en- 
deavor until  March  19th,  when  Friedenberg 
wrote  him  declining  to  further  consider  any 
proposition  looking  to  the  surrender  of  his 
lease.  Ballard  exhibited  this  letter  to  re- 
spondent and  Ylgelius,  Informing  tbem  that, 
on  account  of  his  inability  to  successfully 
treat  with  Friedenberg,  the  deal  was  off ;  re- 
turning to  Vigclins  and  Marston  the  $19,500 
which  they  had  deposited  with  him  for  the 
purpose  of  purchasing  the  Friedenberg  lease. 

It  is  apparent  that  all  parties  looked  upon 
Am  reftisftl  of  Friedenberg  to  surrender  lUs 


lease  as  ending  the  matter,  and  nothing  more 
was  d(me ;  tbe  complaint  in  fact  reciting  that 
the  services  of  respondent  and  Bock  terminat- 
ed on  or  about  April  1, 1913.  Some  days  aft- 
er this,  Ylgelius  and  Marston  were  introduc- 
ed Into  the  office  of  Henry  Broderlck,  another 
real  estate  broker  in  Seattle,  who  sought  to 
obtain  for  them  a  location  on  Second  avenue, 
and  busied  himself  with  this  endeavor  for 
two  or  three  months.  In  the  meantime  Fried- 
enberg had  gone  to  San  Francisco  leaving  bis 
business  affairs  In  tbe  bands  ot  Broderlck. 
The  evidence  discloses  no  further  negotia- 
tions between  any  of  the  interested  parties  to 
this  action.  Respondent,  in  support  of  his 
contention  that  negotlatious  continued,  says 
that  at  different  times  he  saw  Vigellua  and 
Marston  in  Ballard's  office,  and  upon  his  ap- 
proach they  would  cease  their  conversation ; 
and  that  on  one  occasion  about  April  1st, 
wlUle  Ballard  was  ill  at  bis  home,  re^imdait 
made  an  appointment  for  him  to  see  YlgeUus, 
and  Ylgelius  kcstt  the  appointment.  Yig^us 
and  Marston  say  that,  wheDover  they  met 
Bollard,  titey  conversed  about  the  matter  rel- 
aUve  to  Uie  possibUlty  at  getting  Frieden-' 
berg  to  change  bis  mind  and  surrender  his 
leas^  but  that  thc7  comstd^ed  the  negotia- 
tions ended,  and  any  subsequent  reference 
was  merely  In  the  forlorn  hwe  tliat  some- 
thing favorable  migbt  yet  come  out  ot  It. 
YigeliuB  also  sa^  that  some  time  in  March 
Ballard  told  him  that  BrDderl(&  was  Frieden- 
berg's  agaat,  and  that  he  thought  he  "was  in 
a  i>06itl<m  to  swing  the  deal"  About  tHe  last 
June,  FriedenbOTg  returned  from  GaUfor* 
nlo,  and,  shortly  thereafter,  he  called  on 
Broderlck,  who  told  him  that  be  knew  parties 
he  could  interest  in  tbe  moving  picture  bnsl* 
ness  providing  Friedenberg  could  get  a  long 
time  extension  of  the  Ballard  lease.  Frled- 
rabeig  then  went  to  Ballard  and  suggested 
he  could  form  a  corporaUon  to  take  over  the 
lease  if  it  would  be  extended,  to  which  Bal- 
lard acceded,  and  negotiations  were  then  ^ 
tered  Into  between  Friedenberg  and  Ballard 
as  to  the  terms,  etc.  Broderlck  bad  no  knowl- 
edge, in  so  far  as  the  record  shows,  that 
Vlgelius  and  Marston  bad  been  n^oUating 
with  Friedenberg,  or  that  they  were  the  par- 
ties Broderlck  had  in  mind  when  he  first  sug- 
gested the  procuring  of  an  extension  of  bis 
lease.  Neither  ia  It  shown  that  Ballard  had 
any  knowledge  that  Ylgelluii  and  Marston 
were  seeking  a  lease  ttirough  Friedenberg. 
Finally  on  July  10th,  Ballard  gave  to  E.  H. 
Guie,  acting  for  Friedenberg,  a  lease  for  15 
fears  at  a  rental  of  $2,000  a  month,  except 
that  tbe  rental  for  each  March  during  the 
term  was  fixed  at  $1,500.  Friedenberg  then 
bought  out  his  subtenants,  expending  In  such 
purchase  the  sum  of  $22,500.  Some  misun- 
derstanding then  arose  between  Ylgelius, 
Marston  and  Broderlck,  and  the  negotlatious 
terminated.  They  were  taken  up  again  In  a 
few  days,  resulting  In  an  assignment  to  Ylgel- 
ius and  Marston  of  tbe  Guie  lease.  There  Is 
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no  showing  that  Ballard  had  an?  knowledge 
of  the  relations  between  Broderlck  and  Vlgel* 
lU8  and  Marston,  or  that  he  knew  that  the 
Gule  lease  had  been  assigned  to  Vlgellns  and 
Marston  until  long  after.  Book  and  respiftid- 
ent,  upon  learning  of  this  assignment,  de- 
manded a  commlasloa,  which  was  refused. 
Bock  then  assigned  hla  interest  In  the  com- 
mission to  respondent,  and  this  suit  was  com- 
menced ;  the  complaint  recltli^,  among  other 
things,  that  It  was  agreed  that  Ballard  would 
pay  respondent  and  Bock  a  reasonable  com- 
mission for  their  services  In  procuring  the 
lease  held  by  Vigelius  and  Biarston  under  as- 
signment from  Ciule,  and  that  ^,000  was 
such  a  reasonable  commission. 

These  facts  do  not  support  the  Terdlct. 
which  must  rest  upon  some  proof,  as  alleged 
in  the  complaint,  that  respondent  and  Bock 
were  instrumental  in  procuring  lessees  of  the 
Second  avenue  property  who  were  ready  and 
able  to  lease  the  premises  upon  terms  satis- 
factory to  appellants  and  who  became  such 
lessees.  To  support  this  allegation,  It  is  fur- 
ther alleged  that  the  lease  of  July  10th  was 
made  to  Gule  as  trustee  for  Vigelius  and 
Marston,  and  it  is  evident  that  there  must 
be  proof  of  facts  supporting  sncfa  an  Infer- 
ence before  the  verdict  can  find  adequate  evi- 
dentiary support.  There  is  none.  The  lease 
of  July  10th  was  procured  by  rrledenbetg 
and  taken  in  the  name  of  Gule,  as  trustee 
for  himself  or  a  corporation  he  should  sub- 
sequently organize.  Gule  was  attorney  for 
Friedenberg,  and  was  at  all  times  actli^  for 
Frledenbei^,  and  not  for  VlgeliuB  and  Mars- 
ton.  There  Is  absolntely  no  proof;  nor  Is 
there  a  fact  from  whidb  the  Inference  can  be 
drawn,  that  SMedenberg  or  Gtde  at  any  time 
represented  VlseUna  and  Marston  or  was 
acting  In  their  Inters  The  fact  that  Oule, 
as  a  resnlt  of  the  negotiations  between  Brod- 
erlck and  Vigelius  and  Marston,  snbsequently 
assigned  this  lease  to  Vigelius  and  Marston, 
is  no  proof  that  It  was  procured  for  the  ben- 
efit of  Vlgellns  and  Marston  in  tbe  first  In- 
stance, ^e  efforts  of  respondent  and  Bock 
to  procure  a  lease  for  Vlgellns  and  Marston 
ceased  after  March  19th.  No  better  evidence 
of  this  fact  is  needed  than  the  repayment  of 
the  $10,900.  It  cannot  be  doubted  but  that  all 
parties  then  considered  the  matter  ended. 
There  was  an  interim  of  three  months  in 
which  no  one  was  seeking  to  obtain  a  lease 
of  this  property  for  Vigelius  and  Marston  or 
any  other  person,  and  when  Broderlck  In- 
terested himself  In  seeking  a  location  for  Vi- 
gelius and  Marston  he  was  acting  Independ- 
ently of  respondent  and  Bock,  and  confined 
his  efforts  to  other  property  until  a  few  days 
before  the  Gule  lease  was  obtained.  He  then 
approached  Friedenberg  with  the  suggestion 
that  he  had  clients  who  were  desirous  of  In- 
teresting themselves  in  a  moving  picture 
theater,  and,  If  Friedenberg  could  obtain  an 
extension  of  his  lease  from  appellants,  a  mu- 
tually satisfactory  arrangement  could  be  en- 


tered Intoi  Friedenberg  tbea  tntereeted  blm- 
self  in  the  matter,  in  consideration  of  the 
beneflte  that  might  flow  to  him  from  such  a 
lease,  and  not  as  the  representetive  of  Mar- 
ston and  Vigelius,  whom,  as  it  has  been  be- 
fore said,  he  did  not  know.  The  lease  of  July 
10th  is  not  the  lease  respondent  and  Broder- 
lck were  negotiating  for.  It  Is  true  that 
there  are  stipulations  as  to  the  character  of 
the  building,  etc.,  similar  to  those  contained 
in  the  agreement  of  February  24th.  It  needs 
but  a  glance  at  the  terms  of  the  rental  pro- 
posed in  the  agreement  of  February  24th  and 
those  fixed  in  the  lease  of  July  10th  to  see 
that,  under  the  agreement  of  February  24th, 
appellants  would  have  received  many  thou- 
sand dollars  more  In  rent  than  under  the 
lease  finally  made,  and  could  well  have  afford- 
ed to  pay  respondent  and  Bock  several  times 
the  amoimt  demanded  by  them  had  they  been 
successful  in  carrying  out  the  lease  as  propos- 
ed in  the  contract  of  February  24th.  This, 
of  course.  Is  no  reason  why  respondent  can- 
not recover,  for.  If  he  had  been  Instrument&l 
in  procuring  lessees  of  appellants'  property, 
no  change  in  the  terms  of  the  lease  finally 
made  could  deprive  him  of  his  right  to  com- 
pensation. All  that  be  was  required  to  do 
was  to  procure  lessees  who  would  lease  the 
property  upon  terms  satisfactory  to  appel- 
lants. But  this  respondent  did  not  do.  No 
efforts  of  his  nor  of  his  assignor  culminated 
in  any  lease  under  any  terms.  They  contrib- 
ute nothing.  They  were  in  no  sense  the  ef- 
ficient cause  of  the  lease  of  July  10th.  They 
Induced  neither  appellants  nor  Friedenberg 
to  enter  Into  such  a  lease,  and  when  they 
failed  to  negotiate  a  lease,  and  realizing  their 
failure  ceased  their  efforts,  they  could  not  be 
said  to  be  an  efficient  cause,  because,  through 
the  instrumentality  of  other  and  ind^>endent 
causes,  appellants  made  a  lease  of  their  prop- 
ert7,  even  thoi}gh  sntdi  lease  throui^  assign- 
ment finally  became  the  property  of  those 
whom  respondent  and  Bock  sought  to  Inter- 
est. The  controlling  principles  demanding 
reversal  of  this  Judgment  are  well  set  forth 
In  Frink  Gilbert,  83  Wash.  392,  101  Pac. 
1088,  and  the  cases  there  relied  upon. 

The  only  evidence  referring  to  the  sum  of 
$2,400,  the  amount  of  the  verdict,  was  Oat 
this  amount  was  finally  promised  by  Ballard 
if  the  negotiations  initiated  by  respondent 
and  Bock  and  covered  by  the  agreement  of 
February  24th  should  terminate  successfully. 
Respondent  does  not  here  contend  that  he 
has  any  cause  of  action  based  upon  that 
promise,  and  is  not  now  seeking  to  enforce 
it  Its  only  purpose  in  this  case  was  evi- 
dentiary of  the  relations  between  Ballard  and 
respondent  and  Broderlck.  It  was  not  of- 
fered nor  contended,  either  In  the  complaint 
or  in  fact,  that  It  was  any  evidence  to  guide 
the  jury  in  arriving  at  the  amount  of  recov- 
ery, if  any. 

The  Judgment  Is  reversed,  and,  since  there 
Is  no  evidence  upon  which  It  can  rest,  the 
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motion  fat  nonsidt  dwidd  lucn  been  giaateA. 
Kerereed  and  remanded,  with  tnetructiUnu  to 

-CROW,  C.  J.,  and  OOBD,  PARKBB,  and 
CHADWIGE,  JJ^  concur. 


VINCENT  T.  STATB).   (No.  882.) 
(SoiffaiM  Court  of  Arizona.  Dee.  29,  1&14.) 

L  CBUnifAZ.  L&W  (I  225*)— PaELDONAKT  BZ- 

AiiiNATiON— Waives. 

Where  one  arreeted  for  buiglary,  after  be- 
ing informed  of  his  lishta,  waived  examioatioD 
before  the  Justice  who  had  Ismed  the  warrant, 
ud  the  justice  then  entered  an  order  reciting 
tuch  waiver,  Sndinf  that  a  bur^ar^  bed  been 
comoutced,  and  that  there  was  aumdeut  cause  to 
believe  that  the  defendant  was  guilty  thereof, 
ud  ordering  him  to  be  held  to  answer  the 
charge,  ^ere  was  a  sufficient  compliance  with 
Pen.  Code  1913,  §  893,  requirins  a  preliminary 
examination  for  one  accused  of  an  offense,  un- 
less he  shall  waive  the  same,  whereupon  the 
joBtice  shall  enter  such  waiver  on  bis  docket, 
and  immediately  order  the  defendant  held  to  an- 
Bwer,  aa  if  he  had  been  held  after  examination. 

[Ed.  Xote. — For  other  cases,  see  Criminal 
Uw,  Cent.  Dif.  H  468-471 ;  Dec.  Dig.  8  225.*] 

2.  IKDICTIOINT  AND  IHVOBICATIOIX    (|  4*)  — 

Lnder  the  express  provisions  of  Const  art. 

2,  J  3U,  one  charged  witn  a  felony  may  be  pros- 
ecuted either  by  indictment  or  information;  the 
odU-  limitation  upon  prosecution  by  InformatioD 
htmg  by  Fen.  Code  1913,  §  883.  requiring  the 
infurmatioQ  to  be  filed  within  30  days  after  the 
urder  of  the  magistrate  holding  the  defendant  to 
afiswer  is  made. 

lEd.  Note.— For  other  cases,  see  Indictment 
nod  Information,  Cent.  Dig.  Si  3,  24-27;  Dec. 
Itig.  it  4.*] 

3,  Indictment  and  Infobicatioh  (S  1S9*>— 
B  t'BQLABy— Deobbb. 

Under  an  information  charging  burglary  in 
Ceoeral  terms,  defendant  may  oe  convtcted  of 
burglary  in  either  the  drat  or  seoond  dsgree,  if 
the  evidence  warrants  it. 

[Ed.  Note.— For  other  caiee.  see  Indictment 
and  Informatioo,  Cent.  Dig.  H  66^-695;  Dec. 
Dig.  I  189.»] 

4.  Criuinal  Law  (8§  7<S,  784*)— Inbtbuctpiob 
— Oomment  on  Evidence. 

Where  the  information  was  sufficient  to 
charge  burglary  in  either  degree,  an  instruction 
that  the  testimony  showed  that,  if  any  burglary 
vas  committed,  it  was  committed  in  the  day- 
tiioe,  so  that  the  defendant  could  be  convicted 
only  of  barglary  in  the  second  d^ree,  waa  er- 
roaeous,  as  a  comment  on  the  weight  of  evi- 
dence. 

|£d.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  SS  1731-1748,  1752, 1768,  1770; 
Dec.  Dig.  81  763,  764.*] 

5.  CanciNAi.  Law  <|  1172*)— AppeaI/— Habm- 

LE88  EbBOR^EbBOB  FaVOBABLE  TO  ACCUSED. 

The  error  was  favorable,  and  not  prejudi- 
cial, to  accused,  and  he  cannot  therefore  com- 
plain. 

(Ed.  Note.— For  other  eases,  see  Criminal 
Uw,  Cent  Dig.  »  3128,  3154-8157,  S159-S163, 
3109;  Dec  Dig.  S  1172.*] 

<L  BmtoLABT  ({  46*)— Cbiuinai.  Law  (g  759*> 
—  Instbuctionb  —  Possession  of  Stouen 
Fbofebtt — Couhent  on  Facts. 
In  a  prosecution  for  burglary,  an  instruction 

diat  possession  of  stolen  goods  by  the  accused 


recently  after  a  boi^lary  in  which  larceny  was- 
committed,  if  unexplained,  Is  a  circumstance 
fTom  which  the  complicity  of  tiie  accused  in  the 
larceny  might  be  inferred,  when  followed  by  a 
statement  that  the  valoe  of  such  evidence  was 
to  be  determined  by  the  jury  after  considering 
all  the  facts  and  circumstaQces  connected  with 
the  possession  and  their  relation  to  the  other 
proofs  In  the  case,  la  correct,  and  not  a  charge 
or  comment  on  the  facts,  which  is  forbidden  by 
Const,  art  6,  5  12. 

[Ed.  Note.— For  other  Burglary,. 
Cent  Dig. is  111-120;  Dec.  Dig.  |  46;?  Crimi- 
nal Law,  Cent  Dig.  H  1787,  1738,  1790-17D3; 
Dec.  Dig.  5  759.*] 

7.  Criminal  Law  (|  822*)  —  Inbtbuotions  — 
Oonbtbuctxon  ab  a  Whole. 

Instructions  given  in  a  criminal  trial  most 
be  considered  as  a  whole  and  so  constrned- 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.^D^8|^1900, 1591, 1894, 1005,  8108; 

8.  CsnfinAi.  Law  (i  1038*)— Bsqcksib— Ni- 

CE8SITT. 

Under  Pen.  Code  1913,  {  1033,  aubd.  6,  re- 
quiring the  judge  to  charge  the  jury  on  any 
points  pertinent  to  the  Issues,  If  requested  by  ei- 
ther DortTt  the  failure  of  the  court  to  give  a 
specific  Instruction  good  in  Uw  and  pertinent 
to  the  issues,  but  which  was  not  requested,  is 
not  ground  tor  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2646;  Dec.  Dig.  |  1038.*] 

9.  CsnfiNAL  Law  ({  1137*)— Apfkai^EUbh- 

LB8S  £BB0S-^IHVITED  BUWB. 

Where  a  judgment  of  conviction  was  set 
aside  upon  motion  of  the  defendant  so  that  he- 
might  move  in  arrest  of  judgment  the  defendant 
cannot  on  appeal  firom  a  judgment  of  conviction 
entered  after  the  overruUnf  of  his  motion  in  ar- 
rest, contend  that  the  oonrt  lost  jurisdiction  to- 
enter  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Criminal 
ULW,^Cent  Dig.  8|  8007-^010;   Dec.  Dig.  g 

Appeal  from  Snperior  Coart,  Tnma  Coun- 
ty; Frank  A.  Baxter,  Judge. 

J.  A.  Vincent  was  convicted  of  burglary 
in  the  second  d^roe,  and  lie  appeals.  Af- 
firmed. 

The  appelant  was  cimvicted  of  the  crime 
of  b«Tgta,r7  of  the  second  degree,  and  ap- 
peals from  the  judgment  of  convlctloti,  from 
the  order  refusing  a  new  trial,  and  from  an 
order  denying  liia  moUoa  In  arreat  of  judg- 
ment. The  facts  sufficiently  appear  in  the 
oplnloa 

TimmoDs  &  Harris,  of  Yuma,  for  appel- 
lant 6.  P.  Bollard.  Atty.  Gen.,  and  Leslie 
a  Hardy*  Aast  Atty.  Gen.,  £or  the  State. 

CUNNINGHAM,  J.  The  appellant  was  ar- 
rested February  16,  1914,  upon  a  complaint 
diargtog  him  with  the  C(»DamissIou  of  the- 
crime  of  burglary  on  or  about  the  ISth  day 
of  F^>ruarT,  1914.  Tbe  defendant  was  takea 
before  the  jnstice  of  tiie  peace  who  isaued 
the  warrant,  immediately  upon  tala  arrest,, 
for  the  purpose  of  a  preliminary  examina- 
tion of  tlK  charge.  The  justice's  entries  re- 
cite that  the  d^endant  waa  "arraigned  and. 
Informed  of  his  rights  to  time,  attorney,"  etc 
The  defendant  waived  the  examination  of 
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the  case  before  tbla  court;  whereupon  the 
court  made  the  following  order: 

"It  appearing  to  me  that  the  crime  of  fel- 
ony—to wit,  bui^Iary— has  been  committed  on  or 
about  the  15th  day  of  February,  1914,  In  the 
county  of  Yuma,  atate  of  Arizona,  and  that  there 
is  sufficient  cause  to  believe  that  J.  A.  Vincent 
is  guilty  thereof,  I  order  that  he,  the  said  J. 
A.  Vincent,  be  held  to  answer  the  same,  and 
that  he  be  admitted  to  ball.   •   *   *  " 

A  transcript  ct  the  proceedtngB  with  the 
complaint  and  warrant  were  filed  In  the  su- 
perior court  on  February  19,  1914.  On  the 
same  day  the  coun^  attorney  filed  an  In- 
formation charging  as  follows: 

"The  said  X  A.  Vincent,  on  or  about  the  15th 
day  of  February,  1914,  and  before  the  filing  of 
this  information,  at  the  county  of  Yuma,  state 
of  Arizona,  did  then  and  there  willfully,  unlaw- 
fully, feloniously,  and  burglariously  enter  the 
dwelling  house  of  one  Carmelita  Mayhew,  in  the 
town  of  Yuma,  dn  the  county  and  atate  aforesaid, 
with  the  felonious  intent  tiien.  and  there  to  com- 
mit the  crime  of  grand  and  petit  larceny,  con- 
trary," etc.  (We  have  omitted  the  formal  parts 
of  the  infwmatloD.) 

On 'the  same  day  the  defendant  appeared 
before  the  coort  without  counsel,  and  the 
court  appointed  counsel  for  him.  Thereupon 
the  Information  was  read  to  blm  and  he  was 
furnished  a  copy.  One  day  was  allowed  in 
which  to  plead  to  the  information.  On  Feb* 
ruary  20,  1914,  the  defendant  entered  his 
plea  of  "Not  guilty."  The  trial  followed  on 
February  24,  1914,  both  parties  announcing 
ready  for  triaL 

[1]  The  first  assignment  of  error  Is  that 
the  defendant  was  not  held  to  answer  In  ac- 
cordance with  the  prorlslons  of  law  govern- 
ing the  same.  Paragraph  893,  Penal  Code 
1913,  is  a  sufficient  answer  to  such  oonten- 
tlon.   Said  statute  is  as  follows: 

"When  the  defendant  is  brought  before  the 
magistrate  upon  an  arrest,  either  with  or  with- 
out a  warrant,  on  a  charge  of  having  committed 
a  public  offense,  which  the  justice  court  has  no 
jurisdiction  to  try  and  determine,  such  defend- 
ant may,  if  he  so  elect,  waive  the  examination 
provided  in  this  chapter,  and  the  magistrate 
shall  thereupon  enter  such  waiver  in  his  docket, 
and  Bhall  immediately  make  an  order  holdinx  the 
defendant  to  answer  as  if  be  had  been  held  to 
answ*er  after  examination.  No  defendant  who 
has  been  held  to  answer  after  such  waiver  of  ex- 
amination shall  be  discharged  upon  writ  of  ha- 
beas corpus  or  other  proceeding  upon  the  ground 
that  he  has  been  committed  on  a  criminal  charge 
without  reasonable  or  probable  cause." 

This  statute  has  been  substantially  f<d- 
lowed  by  the  magistrate  holding  the  defend- 
ant to  answer.  The  assignment  la  without 
merit 

[2J  The  second  assignment  Is  to  the  effect 
that  the  Information  was  filed  without  au- 
thority of  law,  and,  by  reason  thereof,  the 
court  acquired  no  jurisdiction  to  try  the 
cause.  Paragraph  885,  Penal  Code  1913,  re- 
(lutres  the  county  attorney  to  file  an  Informa- 
tion within  30  days  after  the  order  of  the 
magistrate  holding  the  defendant  to  answer 
is  made.  The  appellant  contends  that  the 
filing  of  the  information  gave  the  court  no 
right  to  try  the  defendant  thereon,  because, 
inder  the  law,  the  timxgo  must  be  pxesented 


by  indictment  found  by  a  grand  Jury,  and 
not  by  information.  This  contention  is  un- 
tenable. Section  30  of  article  2,  Constitu- 
tion of  the  state,  provides  for  the  prosecu- 
tion of  all  felonies  either  by  Indictment  er 
by  Information;  a  prosecution  by  informa- 
tion being  limited  only  to  such  cases  where 
the  person  charged  has  had  a  preliminary 
examination  of  the  charge  and  has  been 
held  to  answer  thereto,  or  when  he  has  been 
given  an  importunity  to  have  such  prelim- 
inary examination  held,  but  has  waived  it 
Either  mode  of  procedure  may  be  legally 
adopted  by  the  prosecution.  The  citation  of 
authorities  Is  not  necessary,  tbey  are  so 
numerous.  The  constitutional  and  statutory 
provisions  are  too  clear  to  require  comment 
The  questions  presented  by  the  sixth  as- 
signment require  serious  consideration.  They 
relate  to  alleged  erroneous  Instructions  of 
the  court.  The  first  instruction  objected  to, 
which  we  will  notice,  was  given  and  later 
repeated.  The  said  Instruction  Is  as  fol- 
lows: 

"Under  the  testimony  in  this  case,  if  any  bnr- 

Slary  has  been  committed,  it  was  committed  In 
le  daytime,  so  that  you  are  only  concerned  with 
burglary  of  the  second  degree. 

By  giving  this  instruction  the  court  defi- 
nitely and  nnegolvocally  Instructed  the  Jury 
to  acquit  the  defendant  of  the  charge  of  bur- 
glary of  the  first  degree.  The  Jury  obeyed 
this  instruction  by  returning  a  verdict  of  bur- 
glary of  the  second  degree.  The  most  star- 
tling portion  Is  taken  by  counsel  for  appel- 
lant (K>ntendiug  that  tibat  part  o£  the  chai^ 
reading— 

"  'under  the  testimony  In  this  case,  If  any  bur- 
glary has  been  committed,  it  was  committed  in 
the  daytime,'  was  damaging  in  the  extreme,  for 
the  reason  that  the  Information  chnrged  only 
bnrglary  in  the  second  degree,  while  the  evi- 
dence, if  tending  to  ^rove  burglary  at  all,  tend- 
ed to  prove  burglary  in  the  nighttime,  instead  of 
the  daytime,  as  instructed  by  the  court" 

[3]  Assuming  that  the  infi)rmatton  charged 
burglary  in  the  second  only,  it  would 

have  then  becrane  the  duty  of  the  court  to 
so  Instruct  the  jury.  Under  such  charge  of 
second  degree  buiglary  the  defendant  could 
not  have  been  convicted  of  burglary  of  the  first 
degree,  and  to  have  permitted  a  convicti<» 
in  the  first  degree  would  have  been  reversible 
error.  The  information,  however,  charges 
burglary  in  general  terms.  Under  that 
charge  the  defendant  may  be  convicted  of 
bnrglary  of  the  first  degree,  If  the  evlden(» 
warrants  it;  or  he  may  be  convicted  of  bur- 
glary of  the  second  degree,  if  the  eTidence 
warrants  It  The  Information  as  filed  will 
support  a  conviction  of  burglary  of  either 
the  first  or  of  the  second  degree. 

[4,  6]  The  instruction  was  clearly  a  com- 
ment by  the  court  on  the  weight  of  the  evi- 
dence, but  was  made  in  favor  of  the  accused, 
not  against  his  rights.  He  was  not  entitled 
to  such  an  instruction  withdrawing  from  the 
consideration  by  the  jury  the  evidence,  tt 
any,  bearing  iqpon  the  degree  of  the  (Aense. 
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The  error,  If  mtoi  waa  comniltted,  mtii 
against  the  prosecution,  and  not  against  the 
rights  of  flu  accused,  and  therefore  must  be 
deemed  error  without  Injury  <m  this  appeaL 

[I]  The  other  Instruction  Included  In  the 
Mild  assignment  Is  as  follows: 

"Too  are  charged  that  possession  of  stolen 
roods  by  the  accused  recently  after  a  burglary 
in  «-bidi  larceny  has  been  committed,  if  unex- 
plilned.  is  a  circumstance  from  which  yon  may 
inftf  the  complicity  of  the  aeeasad  in  the  lar- 
cray." 

The  objections  are  made  that  the  Instmc- 
tlon  assumes  that  the  property  was  stolen, 
that  it  was  touzLd  In  the  possession  of  the 
aeensed,  and  such  possessioB  is  unexplained, 
and  that  it  would  lead  the  Jury  to  infer  that 
sudi  erldenoe  <tf  possession  alone  is  sufficient 
to  warrant  a  conviction  of  bui^lary. 

[7]  The  instructions  given  must  be  conrtd- 
ered  as  a  whole  and  ao  oonstmed.  The  lan- 
guage qaoted  above  that  is  made  the  sub- 
ject of  these  objections  is  only  a  part  of  the 
instruction  given  by  the  court  on  this  subject 
The  remaining  portion,  not  the  subject  of 
objection,  Is  as  follows: 

"The  valae  of  such  eridence,  however.  Is  to  be 
determined  by  you  alone.  In  determiniDg  the 
weight  to  be  attached  to  such  a  circumstance  as 
evidence  tending  to  prove  guilt,  you  should  take 
into  eonrideration  aU  the  nets  and  circumatanc- 
es  connected  with  such  possession,  and  their  re- 
latiai  to  the  other  proofs  In  the  ease.'* 

The  taistrnctioD,  as  given  by  the  court,  is 
stated  in  Aearly  the  language  used  by  Mr, 
Justice  Davis  In  stating  the  rule  applicable 
to  tlds  question  in  Taylor  v.  Territory,  7 
Arb.  284,  64  Paa  423.  After  conaldering  the 
rale  announced  in  'the  case  of  Territory  v. 
Casio,  1  Arls.  48S,  2  Fac.  705,  and  expressly 
overruling  that  case,  he  says: 

"Recognizing  that  Uie  jury  are  the  sole  and 
exclusive  judges  of  the  facts  proved,  and  the  in- 
ferences to  be  drawn  therefrom,  an  expression  of 
the  law  more  in  harmony  with  the  carrent  au- 
thority wonld  be  substantially  as  follows:  The 
possession  of  stolen  goods  by  the  accused  recent- 
ly after  the  larceny,  if  unexplained,  is  a  cii^ 
cnmstance  from  which  the  jury  may  Infer  his 
complicity  in  the  larceny.  Its  value  as  evidence, 
however.  Is  to  be  determined  by  them  alone.  In 
determining  the  weight  to  be  attached  to  this  cir- 
cumstance  as  evidence  tending  to  prove  guilt, 
the  jury  should  take  into  consideration  all  the 
facts  and  circumstances  connected  with  such  pos- 
fei^oa,  and  thdr  relation  to  the  other  proou  in 
the  case.*' 

A  number  of  cases  are  dted  In  support  of 
this  rule.  The  inatructton  under  considera- 
tion In  the  Taylor  Case  was  approved  as 
within  this  general  rule  and  as  applicable  to 
the  evidence  In  that  case.  The  Supreme 
Court  of  Iowa,  in  State  v.  Brady,  91  N.  W. 
801,  npon  some  of  the  authorities  cited  In 
the  Taylor  Case,  states  the  rule  a  little  more 
dearly,  as  follows: 

"There  is  no  presumption  of  guilt  of  burglary 
attaching  to  the  mere  possession  of  the  stolen 
foods  the  accused,  bat  such  fact,  if  the  al' 
uged  crime  be  of  recent  occurrence,  has  a  tend- 
ency to  prove  his  guilt,  and.  If  there  be  other 
proved  circumstances  tending  to  connect  him 
vith  the  commission  of  the  offense,  the  fact  of 
wsMslon  thus  aided  will  sustain  a  convictlcm." 


See  State  r.  Fow^  91  Kan.  SI.  68  Pao. 
968,  to  the  same  effect 

Section  12  of  article  0,  state  Oonstlttttlon, 
provides  tbxt: 

"Judges  shall  not  charge  Jaries  witii  respect  to 
matters  of  facts  nor  comment  thereon,  but  shell 
declare  the  law.** 

On  authority  of  tike  Taylor  Cue,  aupra, 
the  court  in  the  mtlrB  instruction  declared 
the  established  role  <it  law  applicable  to  the 
question  then  under  oonolderatitm.  The  in- 
struction, when  eonsiaered  as  a  whole,  is 
not  open  to  the  objections  advanced.  The 
rights  of  the  accused  were  sufficiently  guard- 
ed in  other  parts  of  the  instructions  given, 
and,  while  the  instruction  now  under  conald- 
eratlon  might  have  been  expressed  tn  dlffer- 
mt  language  more  appropriate  to  the  evi- 
dence in  this  case  than  in  the  form  in  which 
it  was  given,  we  are  of  the  opiulon  diat  no 
error  was  committed  In  giving  the  instruction 
in  Qie  form  it  was  givoi,  and  that  as  given 
the  court  fairly  declared  the  law,  without 
charging  the  Jury  with  respect  to  matters  of 
fact,  or  without  commenting  thereon,  as  re- 
quired by  the  Constitution,  supra. 

[i]  If -counsel  is  not  satlsfled  with  the  in- 
structions of  the  court  as  given,  additional 
Instructions  may  be  requested,  and,  upon 
proper  request  made,  must  be  given.  Sub- 
division 6,  par.  1033,  Penal  Code  of  Arizona 

1913.  A  failure  of  the  court  to  give  speclQc 
instructions,  good  In  point  of  law  and  perti- 
nent to  the  Issue,  in  the  atraence  of  a  request 
therefor,  is  no  ground  for  reversal.  Slsson 
V.  State,  141  Pac.  713. 

[9]  One  other  assignment  only  merits  no- 
tice. The  verdict  of  guilty  was  returned  and 
filed  on  February  24,  1914.   On  February  26, 

1914,  the  court  pronounced  Judgment  of  con- 
viction. On  March  6,  1914,  the  defendant 
moved  in  arrest  of  Judgment  The  defend- 
ant by  his  counsel  on  the  same  day,  March 
6,  1914,  made  an  oral  motion  that  the  Judg- 
ment and  commitment  theretofore  entered 
be  vacated.  The  prosecution  assented,  and 
the  order  was  made  by  the  court  vacating  the 
Judgment  for  the  pui-pose  of  considering  de- 
fendant's motion  in  arrest  of  Judgment  The 
motion  In  arrest  was  submitted,  and  on  March 
23,  1914,  was  by  the  court  denied;  where- 
upon the  court  over  the  objections  of  de- 
fendant pronounced  final  Judgment  of  con- 
viction. Appellant  assigns  as  error  the  or- 
der of  tlie  court  overruling  his  objections  to 
the  imposing  of  the  final  Judgment  and  sen- 
tence. The  assignment  Is  without  merit 
The  first  Judgment  pronounced  was  vacated 
at  the  Instance  of  the  defmidant  for  the 
specific  purpose  ot  having  the  court  rule  up- 
on his  motion  in  arrest  of  Judgment  Be  can- 
not now  assume  the  Inconsistent  position  that 
he  was  injured  by  an  order  of  the  court  which 
be  brought  about  for  his  supposed  benefit  at 
that  time-  The  court  retained  control  over 
Its  Judgments,  and  retained  the  power,  under 
Oie  facts  appealing  in  this  respect,  to  modify 
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Ita  judgment  In  accordance  with  law,  and 
render  Its  final  judgment  on  the  verdict. 

The  appellant  has  assigned  as  error  other 
matters,  all  ot  which  bare  been  carefully  ex- 
amined and  found  to  be  without  merit  Tbey 
are  not  of  sufficient  Importance  to  veciulre 
separate  notice. 

We  find  no  reversible  error  In  ttts  record. 

The  Judgment  la  affirmed. 

FBANKUN.  a  J.,  and  ROSS,  concur. 


LED      BTATB.    (Gr.  No.  861.)t, 

{Supreme  Ooort  of  Arisona.    Dec.  29,  1914.) 

L  Threats  (§  5*)  —  Infommation  —  Suffi- 
ciency, 

Under  Pen.  Code  1918,  %  943,  proTiding 
that  an  information  is  Bufficient  if  it  states  the 
act  cliarged  ae  the  offense  clearly  and  distinctly 
in  ordinary  and  concise  language,  so  as  to  en- 
able a  person  of  common  nnderstanding  to  know 
what  is  intended,  and  with  sufficient  certainty 
to  enable  the  court  to  pronounce  judgment,  and 
which  contains  tbe  formal  allegations  of  the 
necessary  jurisdictional  facts,  an  information 
for  extortion  by  threat  to  accuse  another  of  a 
crime  as  defined  by  Pen.  Code  1G13,  §{  512,  513; 
which  charges  that  the  defendant  threatened  to 
accuse  another  of  grand  larceny,  is  sufficient 
without  alleging  the  particulars  of  the  larceny. 

[Ed.  Note— For  other  cases,  see  Threats, 
Cent  Dig.  88  9,  10;  Dec.  Dig.  {  5.*] 

2.  Gbiuinal  Law  (§  360*)— Btidekoi  — Ad- 

masiBCLiTT— Otheb  Offenses. 

In  a  prosecution  for  extortion  by  threaten- 
ing to  accuse  another  of  the  larceny  of  a  cow^ 
where  the  theory  of  the  prosecution  was  thai  de- 
fendant compelled  tiie  prosecuting  witness  to 
kill  a  cow  belonging  to  another  so  that  defend- 
ant and  bis  confederates  could  accuse  him  of  the 
crime,  and  then  extorted  money  from  him  to 
forego  making  the  accusation,  evidence  that  the 
defendant  pointed  a  gun  at  the  witness,  and 
thereby  forced  liim  to  kill  the  cow,  is  admissi- 
ble as  part  of  the  transaction,  although  it  tends 
to  show  the  commission  of  another  crime  by 
defendant 

[Ed,  Note, — For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  S8  82^24  ;  Deo.  Dig.  8  369,*] 

3.  TnBEAia  (i  7*)  —  Eviu£mu£  —  Aduibbi- 

BXUTT— ClBCUMBTAirCU. 

Evidence  that  tracks  were  found  leading  tQ 
the  j^Iace  where  the  cow  was  killed  was  also  ad- 
missible as  tending  to  corroborate  the  testimony 
of  the  prosecuting  witness. 

[Ed.  Note.— For  othor  cases,  see  Threats, 
Cent  Dig.  8  7 ;  Dec.  Dig.  8  7.*] 

4.  Cbimikal  Law  (§  808%*)— Instbugtions— 
Reading  Statute, 

In  a  prosecution  for  extortion  by  a  threat 
to  accuse  anotlicr  of  a  crime  as  deGned  by  Pen. 
Code  1913,  5  513,  subd.  2,  it  was  error  for  the 
court  to  read  to  the  jury  subdivisions  1,  3,  and 
4  of  that  section  defining  extortion  by  other 
threats. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Uis.  §  ISll;  iJec.  Dig.  8  808^.*] 

6.  Cbjmihai.  Law  ({  1172*)— Appeait-Habu- 

LJCBS  EBBOB— iNSTBnCTION. 

The  error  in  such  instruction  was  harm- 
less where  the  only  evidence  of  thrests  was  a 
threat  to  accuse  the  other  of  grand  larceny,  es- 
pecially where  the  court,  after  reading  8abdivi:> 


sion  2  of  tbe  section,  stated  that  that  was  the 
one  under  which  the  prosecution  was  brought 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  81M^S1I(7,  8UE0-S163, 
3169;  Dec  Dlg.^  1172.*] 

6.  Obiminai.  Law  (8  808%*)— iNSTBUCTioNa— 
Rj:ading  Statute. 

In  a  prosecution  for  extortitm  by  tiireaten- 
ing  to  accuse  another  of  grand  larceny,  it  waa 
error  to  read  to  tiie  Jury  all  of  Pra.  Code  1913, 
88  481,  483,  484,  de&Dmg  grand  larceny,  and 
not  to  coafine  the  instruction  to  the  particul^ 
kind  of  larceny  to  which  the  threat  referred. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  1811;  Dec  Dig.  8  80»^.*J 

7.  Thbbats  (8  1*)— Accusation  ob  Ckime  — 
Guilt  of  Pebson  Tbbbatened. 

One  who  extorts  money  from  another  by  a 
threat  to  accuse  the  other  of  a  crime  is  guilty 
of  extortion,  whether  the  other  is  ia  fact  guilty 
or  innocent  of  the  crime  referred  to  in  the 
threat 

[Ed.  Note.~For  other  cases,  see  l^reata. 
Cent  Dig.  81  iJec  Dig.  I  l.*J 

Appeal  from  Superior  Court,  Graham 
County ;  A,  G.  McAllater,  Judge. 

Robert  E.  Lee  was  convicted  of  extortion, 
and  he  appeals.  Affirmed. 

John  McGowan,  of  Safford,  for  appellant. 
G.  P.  Bollard,  Atty-  Gen.,  and  LcsUe  O. 
Hardy,  Asst  Atty.  Qm^  tor  the  State. 

BOSS,  J.  This  appeal  is  prosecuted  from 
a  Judgment  ot  conviction  of  the  crime  of  ex- 
tortion. Complaint  la  made  of  errors  (1)  in 
overruling  a  demurrer  to  the  Infotniatlon  for 
insufficient  facts  to  constitute  the  ofFense  of 
extortion ;  (2)  the  admission  of  evidence  over 
objection ;  and  (3)  the  giving  of  erroneous  in- 
structions to  the  Jury.  *  We  will  consider 
these  assignments  in  their  order. 

[1]  The  charging  part  of  ttie  Information  is 
as  follows : 

"The  said  Robert  E.  Lee,  on  or  about  the  7th 
day  of  November,  1912,  and  before  the  filing 
of  the  information  in  the  county  of  Graham, 
stste  of  Arizona,  did  willfully,  knowingly,  un- 
lawfully, and  feloniously  obtain  certain  pei> 
sonal  property,  to  wit  $1,600.00,  lawful  money 
of  the  United  States,  from  one  U.  E.  Smith, 
then  and  there  being  with  his  said  H.  B.  Smith's 
consent  which  said  consent  was  then  and  there 
induced  by  wrongful  use  of  force  and  fear  by 
and  upon  the  part  of  said  Robert  E.  Lee,  de- 
fendant, to  wit  by  a  threat  then  and  there  made 
and  communicated  to  said  H.  E.  Smith  by  said 
defendant,  to  accuse  him,  the  said  II.  E.  Smith, 
of  having  committed  a  crime,  to  wit,  the  crime 
of  grand  larceny  in  said  county  of  Graham, 
and  said  personal  property  then  and  there  being 
the  property  of  said  H.  B.  Smith." 

Extortion  Is  defined  by  the  Penal  Code  of 
1913,  8  512,  as  follows: 

"Extortion  is  the  obtaining  of  property  from 
another  with  his  consent  Inducea  by  wrongful 
use  of  force  or  fear  or  under  color  of  official 
right."  The  "fear"  mentioned  "may  be  induced 
by  a  threat"  •  •  *  (2)  to  accuse  him  •  •  • 
of  any  crime."    Id.  513, 

Tbe  appellant  contends  that  the  Informa- 
tion Is  defective  In  that  it  fails  to  describe 
sufficiently  the  crime  of  which  accusation 
was  threatened,  and  he  Insists  that  the  infor- 
mation, to  be  good,  should  set  forth  the  par- 


•Tw  other  oases  see  suae  topic  snd  section  NUMBBS  la  Dec.  DIr,  A  Am.  Dig.  Ksr-No.  Bsrlsa  *  RsD'r  ZadexM 
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ticiilais  of  ttie  crime  flinatened.  In  otber 
words,  he  says  tluit  tbe  allegation  Uiat  de- 
fendant threatened  to  accuse  Smith  with  the^ 
crime  of  "grand  larceny"  Is  a  mere  conclu- 
sion of  lawj  and  Uiat  it  cannot  be  made  to 
take  the  place  of  the  facts  eonstltntliig  the 
accnsatlon.  The  offense  with  which  appel- 
lant is  caiarsed  is  extttttloa.  &nd  the  gist  of 
It  Is  the  obtaining  tlie  propertr  at  another 
with  his  consent  induced  by  fear  of  a  throit- 
ened  prosecution  for  a  crime.  For  some 
cases  the  deeerlption  of  an  (Aense  by  Its 
generic  name  will  indicate  all  the  essentials 
of  such  offense.  That  Is  tme  of  such  well- 
known  offenses  as  arson,  burglary,  larceny, 
and  murder.  Fertlg  t.  State,  14  Ariz.  MO, 
133  Pac  W. 

It  the  act  or  omission  charged  as  the  of- 
fense Is  clearly  and  distinctly  set  forth  In 
ordinary  and  concise  language,  and  in  such 
manner  as  to  enable  a  person  of  common  un- 
derstanding to  know  what  la  Intended,  and 
with  such  a  degree  of  certainty  as  to  enable 
the  court  to  pronounce  Judgment  upon  a  con- 
viction, according  to  the  rights  of  the  case, 
and  contains  the  formal  allegations  of  juris- 
dictional facts,  the  information  Is  sufficient. 
Section  943,  Pen.  Code  1913.  Tested  by  this 
statutory  rule,  it  seems  to  us  that  the  In- 
formation la  Bufflcient.  That  It  Is  not  neces- 
sary In  an  Indictment  or  Information  for  ex- 
tortion to  give  a  teclmilcal  description  of  the 
accusation  threatened  against  the  prosecutor 
Is  supported  by  Commonwealth  t.  Phllpot, 
130  Mass.  69;  State  v.  Lewis,  9(1  Iowa,  286, 
65  N.  W.  295;  Commonwealth  v.  Murphy, 
12  Allen  (Mass.)  449;  State  v.  Stewart,  90 
Mo.  607,  2  S.  W.  790 ;  Williams  v.  State,  19 
Tes.  App.  285,  46  Am.  Hep.  237;  Cohen  t. 
State,  37  Tex.  Cr.  B.  118.  3S  S.  W.  1006;. 
State  T.  Bot^naoa,  86  Me.  196,  27  Atl.  99^ 
It  Is  sufficient  to  charge  that  defendant 
threatened  to  accuse  the  prosecutor  of  a  apec- 
IQed  crime.  C(»amonweatth  t.  Goodwin,  122 
Mass.  19;  Commonwealth  t.  Moulton,  108 
Mass.  307;  Commonwealth  v.  Doms,  108 
Mass.  488;  Commonwealth  v.  Murphy,  12 
Allen  (Mass.)  449 ;  Commonwealth  v.  O'Brien, 
12  Cnsh.  (Mass.)  90;  Moore  v.  People,  69 
111.  App.  398;  People  t.  Oardner,  7S  Hun, 
66. 26  N.  T.  Supp.  1072.  See  note  0  Ann.  Gas. 
IW. 

To  property  understand  the  other  two  as- 
signments of  error,  it  Is  necessary  to  eplto- 
mize  the  facts  as  developed  at  the  trial.  The 
prosecuting  witness  Smttti  testifled  that  de- 
f^dant  and  fliree  confederates  enticed  him, 
by  representing  to  him  that  one  of  his  cat- 
tle was  down,  to  go  to  an  ontof-the-war 
place  near  his  randi,  and  that  upon  his  ar- 
rival there  he  was  commanded  by  the  defend- 
ant, who  pointed  a  gun  at  him  to  enforce  his 
orders,  to  take  an  axe  that  was  givrai  him 
and  kill  a  cow  that  defendant  and  c(sifed- 
erates  had  tiecl  to  a  tree;  that  he  did  as 
Erected;  that  after  the  animal  was  killed 
he  asked  defendant,  "What  he  meant  by  pull- 


ing a  gun  on  me  and  making  me  kUI  fliat 
cow."  The  defendant  answered,  "He  want- 
ed a  hundred  head  of  cattle  or  C3,000."  "I 
told  him  I  couldn't  give  him  |S,000.  nor  a 
hundred  bead  of  cattla"  "He  said  he  would 
take  the  hlde  to  Foster  and  Marshall  (who 
wm  Oe  owners),  and  he  and  what  others 
he  had  on  the  hill  there  would  swear  against 
me  and  stick  mesi"  "I  tc^  hlu  I  couldn't 
gat  him.  ¥3,000,  and  he  says:  'If  yon  will  give 
me  what  Foster  and  UanthaU  are  ^ving  me, 
¥2,000, 1  will  let  yon  off.'  '*  That  the  defend- 
ant compelled  him  to  help  akin  the  animal, 
and  said,  takii«  the  hide,  "Jf  I  would  pay 
him  9200  the  next  morning  he  would  keep 
the  hide  and  not  preeent  It  to  BVMter  and 
MarshalL"  Tlie  prosecntOT  paid  the  ¥200  the 
following  morning  by  check  at  defoidant's 
home,  and  four  daya  later  gave  defendant 
¥1,600,  and  received  the  lilde  from  defendant. 
The  defendant's  testimony  differs  from  that 
of  the  prosecuting  witness,  in  that  he  saya 
he  knew  the  prosecutor  was  going  to  kill 
the  animal  lit  the  time  and  place  named,  and 
that  he  knew  that  Foster  and  Marshall  were 
offering  a  reward  fOr  the  apprehension  of 
persons  stealing  their  cattle,  and,  knowing 
these  tActB,  he  laid  for  Smith  and  caught 
him ;  that  Smith  be^ed  him  not  to  divulge 
to  Foster  and  Marshall  his  crime,  trnd  vol- 
untarily gave  him  ¥1*800  to  keep  the.  crime 
a  secret 

[2}  The  evidence  objected  to  by  defendant 
and  the  admission  of  which  he  assigns  as 
error^  was  evidence  given  by  the  prosecut- 
ing witness  of  the  defendant's  pointing  a 
gun  at  him,  azul  of  tradu  leading  to  where 
the  animal  was  killed.  'He  saya  he  was  charg- 
ed with  extorthm  Induced  by  use  of  threats ; 
that  the  information  does  not  charge  the 
wrongful  use  of  force;  and  that  the  state 
was  permitted  by  such  evidence  to  prove 
another  and  different  offense  than '  Oie  one 
all^d  in  the  lnformatt<m.  The  rule  in- 
voked by  the  appellant  is  not  applicable  to 
the  facts  of  this  case.  The  atate  was  en- 
titled to  prove  all  the  facts  of  the  transac- 
tion, even  though  they  did  disclose  another 
and  different  crime  than  that  laid  in  the  in- 
formation. In  this  case,  on  the  theory  of  the 
prosecution,  it  was  evidently  the  plan  or 
scheme  of  appellant  to  compel  the  prosecut- 
ing witness,  by  the  assault  with  a  gun  upon 
him,  to  kUl  tbe  animal,  and  then  charge 
him  with  larceny  and  by  superior  numbers 
prove  tbe  charge,  unlesa  silence  was  pur* 
chased  by  the  payment  of  ¥2,000.  Indeed, 
the  plan  or  schema  if  true,  embraced 
three  crimes,  larceny  of  the  animal,  assault ' 
with  a  deadly  weapon,  and  extortion,  all 
involved  In  the  one  transaction.  Jones  Com- 
mentaries on  Evidence,  |  145.  People  v. 
MoUneux,  168  N.  T.  264,  61  N.  B.  286,  62 
L.  B.  A.  198. 

[3]  Proof  €f  Ihe  tracks  leading  to  the 
place  where  the  animal  was  killed  was  also 
competent  and  relevant  as  corroborating  the 
testimony  of  the  prosecuting  witness. 
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[41  The  court  In  Instractlng  Oie  Jury  as  to 
what  constltnted  "fear,"  instead  of  confining 
itself  to  the  spedflc  charge  In  the  informa- 
tion, read  all  of  section  613  of  the  Penal 
Code  of  1918.  It  Is  contended  by  appellant 
that  this  was  prejudicial  error.  Suhdlvlslona 
1.  3,  and  4  of  that  section,  defining  fear  in- 
duced by  threats,  should  not  have  been  read 
to  the  Jury  for  the  reason  that  the  state  did 
not  rely  upon  the  kinds  of  fear  therein  men- 
tioned, but  relied  upon  a  tear  Induced  by 
a  threat  to  accuse  the  prosecuting  witness  of 
a  crime.  The  definition  given  to  the  Jury 
should  have  been  restricted  to  the  charge. 
The  Injection  of  the  other  drcumstuiceB  con- 
stituting fear,  under  the  facta  of  the  case, 
were  mere  abstract  propositions  of  law,  and 
without  place  In  the  instmctlMi. 

[S]  But  as  the  evidoice  was  all  of  <  the 
ftar  of  behig  accused  ot  grand  larceny,  it 
does  not  aeem  possible  that  the  Jury  could 
bare  been  misled  or  influenced  In  its  verdict 
by  this  Instruction  in  the  form  in  whlcb  it 
was  given,  especially  In  view  of  the  fact  tiiat 
the  court  In  reading  sectlcni  BIS,  after  snb- 
divlsion  2,  said:  "This  Is  the  subdivision  un- 
der which  this  action  Is  brought"  Simons 
V.  Stete  (Tex.  Gr.  App.)  34  S.  W.  619;  Har* 
grove  y.  State  CTei.  Or.  App.)  30  S.  W.  444. 

[1]  The  court  submitted  to  the  Jury  the 
questlou  as  to  whether  what  was  said  and 
done  by  defendant  In  bis  threat  constituted 
a  .threat  to  accuse  the  prosecuting  witness 
of  the  crime  of  grand  larceny,  and  in  that 
connection  defined  larceny  by  reading  sec- 
tions 481,  483,  and  484,  Penal  Code,  191S. 
What  we  have  said  concerning  the  instruction 
before  this  is  applicable  to  this  instruction. 
The  court  should  have  restricted  Its  instruc- 
tion to  defining  the  kind  threatened  to  be 
charged  and  proved  on  the  trial. 

[7]  The  appellant  complains  of  the  court's 
iDstructions  wherein  the  jury  were  told 
"that  even  though  Smith  was  actually  guilty 
of  stealing  the  cow,  and  was  caught  in  the 
act  of  butchering  her,  if  the  defendant,  be- 
cause of  the  fear  that  Smith  had  of  being 
prosecuted,  did  use  that  as  a  means  of 
frightening  Smith  into  the  payment  of  the 
money,  and  actually  did  frighten  him  into 
laying  the  money,  and  afterwards  did  re- 
ceive the  money  of  Smith,  the  defendant 
would  yet  be  guilty  of  extortion,  and  It 
would  be  your  duty  to  so  find  him  guilty." 
This  is  a  correct  statement  of  the  law.  Peo- 
ple y.  Choynsbl,  95  CaL  640,  30  Pac  791; 
Kessler  v.  State,  50  lud.  229;  State  v.  De- 
bolt,  104  Iowa,  105,  73  N.  W.  499;  State  v. 
Waite,  101  Iowa,  377,  70  N.  W.  596;  People 
V.  Elchler,  75  Hun,  26,  26  N.  Y.  Supp.  998; 
I'euple  V.  WIckes,  112  App.  Div.  89.  98  N.  T. 
.Supp.  1C3. 

In  People  v.  Elchler,  supra,  the  court  said: 
"The  fact  that  the  persou  who.  In  writing  or 
orally,  makes  such  a  threat  for  such  a  purpose 
believes  or  even  knows  tbat  the  person  threat- 
ened has  committed  tbe  crime  of  which  he  Is 


threatened  to  be  accused,  does  not  make  the  act 
less  criminaL  The  moral  turpitude  of  threaten- 
ing, for  the  purpose  of  obtaining  money,  to  ac- 
cuse a  guilty  person  of  the  crime  which  he  has 
committed  is  as  great  as  it  is  to  threaten,  for 
a  like  purpose,  an  lonocent  person  of  luiving 
committed  a  crime.  Ttie  intent  is  the  same 
in  both  cases,  to  acquire  money  without  legal 
right,  by  threatening  a  criminal  prosecution. 
But  threatening  a  guilty  person  for  such  a 
purpose  is  a  greater  injury  to  tbe  public  than 
to  threaten  an  innocent  one,  for  the  reason  that 
the  object  is  likely  to  be  attained,  and  the 
result  is  the  concealment  and  compounding  of 
felonies  to  the  Injury  of  the  state.'* 

The  judgment  of  the  trial  court  is  affirmed^ 
and  it  Is  accordingly  so  ordered. 

FBANKLIN.  C.  J.,  and  CUNNINGHAM, 
J.,  concur. 


NOI/TE  et  bL  t.  WINSTANLEY.  (No.  1410.) 
(Snprwne  Oonrt  of  Ariiona.  Dec.  29,  1914.) 

1.  AssiamcKNn  vob  Bxmm  ot  OBBDiToaa 

(I  22*)— VaXJDITY  — OONFOBIUTT  TO  SlAI- 

vn. 

A  general  assignment  for  the  benefit  ot 
creditors,  which  does  not  show  that  the  assignor 
was  insolvent,  does  not  give  a  list  oC  the  cred- 
itors, and  la  otherwise  defective  as  a  statutory 
assignment,  may  nevertheless  be  valid  as  a  com- 
mon-law assignment  and  is  not  forbidden  by 
statute. 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  36-38; 
Dec.  Dig.  i  22.*] 

2.  ASSIOnUENTB  FOB   BeKBFIT  07  CBEnZTOBS 

($  193*)— VALinrrT— Change  of  Possessioh 

— "PaniA  Facie  Evidence." 

Under  Civ.  Code  1913,  par.  3276,  providing 
that  every  aesiniment  of  chattels  not  accom- 
panied by  immeifiate  delivery  and  change  of  pos* 
session  is  prima  fade  evidence  of  fraud  for  the 
benefit  of  creditors  or  bona  fide  purchasers,  a 
creditor  who  attached  property  after  an  assign- 
ment for  tbe  benefit  of  creditors,  unaccompanied 
by  change  of  possession,  is  entitled  thereto,  un- 
less the  statutory  presumption  of  fraud  is  re- 
butted, since  prima  facie  evidence  is  such  evi- 
dence as  in  law  Is  sufficient  to  establish  a  fact 
and,  it  not  rdiatted.  remains  saffldeDt  for  tbat 
purpose. 

[Ed.  Note.— For  other  cases,  see  Asnniments 

for  Benefit  of  Creditors,  Cent  Dig.  S|  195,  S94- 
601 ;  Dec.  Dig.  §  193.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Prima  Facie  ii^i- 
dence.] 

3.  FbAXTDUUNT  ColfVETAITCKS  ({  182*)— Afl- 

sionifBHT   FOB   Benefit  of  Cbboitou-- 

CuANGE  OF  Possession. 

Tbe  fact  that  the  assignment  shows  on  its 
face  that  it  is  for  the  benefit  of  creditors  does 
not  rebut  the  prima  facie  presumption  of  fraud, 
where  the  property  assigned  consisted  of  a  stock 
in  trade  and  mcturea.  and  the  assignor  remained 
in  possession  thereof  conducting  the  business 
and  keeping  the  proceeds  of  sales  of  the  stock. 

[Ed.  Note.— Fw  other  cases,  see  Fraudulent 
ConveyaDcea,  Cent  Dig.  11  407-424 :  Dee.  Dig. 
i  132.»] 

4.  Fraudulent  Convetances  <{  174*)— As- 
signments FOB  CbBDITOBS— GJIANOB  OF  POS- 
SESSION—Rl  GUTS  OF  PaBTIEB. 

An  assignment  for  the  benefit  of  creditors, 
which  is  prima  facie  void  against  creditors  be- 
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cause  there  was  no  ebanse  of  poBsorioD,  is  suf- 
ficient to  pasB  the  title  betweoi  the  jtartiea. 

[£d.  Note.— For  other  casea,  see  Fraudulent 
CoDverancea,  Cent.  Dir.  H  530.  tSSl,  633-63B, 
542 ;   Dec.  Dig.  S  174.*] 

5.  Fbaudulent  Convetakces  (S  146*)  — 
Changs  of  Possession— Sale  to  Wife. 

Wfaere  a  baker  aadgned  hia  atock  and  flz- 
tnrea  to  an  amignee  for  the  benefit  of  creditora, 
and  the  latter,  without  having  taken  possession, 
aold  it  to  the  assiKDor'a  wife,  who  had  assisted 
her  husband  in  the  hnainesa,  and  the  sign  on 
the  place  of  buaineai  waa  not  dianged,  nor  waa 
there  any  apparent  cbauKa  in  the  relation  of 
the  bnsband  and  wife  to  the  businees,  although 
the  husband  claimed  to  be  in  the  employ  of  his 
wife,  the  transaction  should  be  treated  as  one 
between  the  husband  and  wife  directl?,  and  is 
prima  fiicie  void  against  the  hoaband's  cred- 
itors. 

[Ed,  Noter— For  other  cases,  aee  B^audulent 
GonTerances,  Cent  Dir.  SI  4&4~466,  471,  472, 
482-484 ;  Dec  Dig.  1  146.*] 

6.  FrATJDULEHT    CONVBTANCEfl     (|    146*)  — 

Ohanoe  of  Possession— S  a  lb  to  Wife. 
While  a  bnsband  ma;  sell  bis  property  to 
hia  wife,  the  statute  rendering  a  sale  prima  fia- 
cie  void  unless  accompanied  by  delivery  and 
change  of  possession  appllea  to  such  sale,  and 
the  law  requires  stricter  proof  that  the  trans- 
action was  in  good  faith. 

[EM.  Note.— For  other  eases,  see  Fraudulent 
Conveyances,  Cent.  Difr.  88  454-45S,  471,  4T2, 
482-484;  Dec.  Dig.  8  146.*] 

7.  Fraudulent  Conveyances  (§  •146*)  — Re- 
tention OF  PoasBSSiON  —  Questions  of 
Faci^Feaud. 

Under  the  statutes  making  a  sale  of  a  stock 
of  goods  and  fiztares,  where  there  waa  no 
change  -of  possession,  prima  facie  void,  th^ 
quMtion  of  good  faith  in  the  transaction  is  one 
of  fact  tor  uie  trial  court  or  the  jury. 

[EA.  Note.— For  other  cases,  see  BVandulent 
Conveyances,  Cent.  Dig.  §§  4Mr466,  471,  472, 
482-484;  Dec.  Dig.  |  146.*] 

8.  BviDKNCi  (I  353*)  —  Dboubatzohb  —  Re- 
cital. 

Where  a  baker  assigned  bis  stock  and  fix- 
tares  to  an  assignee  for  the  benefit  of  his  cred- 
itora, and  the  assignee  thereafter  aold  the  prop- 
erty to  the  baker's  wife,  a  recital  in  tbe  bill  of 
sale  to  the  wife  that  the  money  paid  by  her  was 
her  separate  property  is  not  evidence  of  tli^t 
fact. 

FEd.  NotP.— For  other  cases,  see  Evidence, 
Cent.  Dig.  Si  1404-1428,  1430,  1431 ;  Dec.  Dig. 
1353.*] 

9.  Constitutional  I*aw  (8  208*)— Fbaudu- 
LKNT  Convbtanoes  (|  3*)— Bulr  Sales 
Act— PoucK  PowEB— Class  Legislation. 

The  Balk  Sales  Act  (Civ.  Code  1913,  tit 
61,  c  7)  is  a  proper  exercise  of  the  police  pow- 
er and  not  class  legislation. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  H  649-677;  Dec  Dig.  { 
208;*  Fraudulent  Conveyancea.  CenL  Dig.  | 
6;  Dec.  Dig.  I  3.*] 

10.  Fbaudulbnt  Convetancbs  (I  19*)— Er- 
FECT  OF  Partial  Ihvauoitt— Bulk' Sales 
Act— Fixtures. 

Where  a  baker  sold  hia  stock  in  trade  and 
flztnres,  the  sale  of  the  stock  being  void  under 
the  Bnlk  Sales  Act,  tbe  sale  of  the  fixtures  may 
nevwtheless  he  valid. 

[Ed.  Note.— For  other  cases,  aee  Fraudnleit 
Conveyances,  Cent.  Dig.  ||  24,  26;  Dec.  Dk. 
1 19'1 


Appeal  £rom  Superior  Ocmrt,  Pima  Goan- 
t7;  W.  F.  Cooper,  Judge. 

Attachment  by  E.  B.  Wlnstanley  agalnat  J. 
J.  Nolte,  in  which  Marie  Noltie  claimed  Oie 
property.  Judgment  for  the  attachment 
plaintiff,  and  the  claimant  and  her  bondsmen 
appeal.  Affirmed. 

Charles  Blenman,  of  Tucson,  for  appellants. 
Frank  B.  Curley,  of  Tncson,  tor  appellee. 

ROSS,  J.  This  Is  an  action  to  try  the  title 
to  personal  property  under  the  provisions  at 
paragraphs  1648  et  seq.,  B.  S.  Arizona  1913 
(Civ.  Code). 

On  the  24th  day  of  May,  1912,  and  for 
some  time  theretofore,  J.  J.  Nolte  was  the 
owner  of  and  carrying  on  a  bakery  and  con- 
fectionery business  In  the  city  of  Tucson.  On 
that  day  he  transferred  and  assigned  by  an 
instrument  In  writing  all  of  said  business,  in- 
cluding furniture,  delivery  wagons,  and 
horses,  and  all  stock  In  trade  to  Alexander 
Rossi  In  trust,  with  instructions  that  the 
trustee  sell  and  dispose  of  the  same  on  such 
terms  and  conditions  as  he  should  see  fit  and 
divide  the  proceeds  of  sale  pro  rata  be- 
tween Nolte's  creditors.  Bosal  thereafter  on 
June  3,  1912,  sold  all  said  property  to 
Marie  Nolte  for  $750.  and  Marie  Nolte  on 
the  same  day  caused  her  bill  of  sale  to 
be  recorded  In  tbe  recorder's  of&ce  of 
PIma  county.  On  June  6,  1912,  appellee, 
as  the  assignee  of  the  accounts  of  three  of 
J.  J.  Nolte's  creditors.  Instituted  suit  against 
Nqlte  and  caused  all  of  said  property  to  be 
levied  upon  by  attachment.  Marie  Nolte  tools. 
necessary  steps  nnder  paragraph  1648,  supra, 
to  claim  the  property  as  hers.  The  other  ap- 
peUanta,  Donan  and  Hofmeteter,  were  her 
bondsmen.  Issues  were  formed  as  provided 
by  paragraphs  1659  and  1600,  R.  S.  Arizona 
1913  (ClT.  Code),  the  appeUee  asserting  in 
his  complaint  that  J.  J.  Nolte  was  the  owner 
of  and  in  the  nse  and  possession  of  said 
property,  and  the  appellant  Marie  Nolte 
claimed  title  to  the  property  in  her  answer  by 
virtue  of  tdll  of  sale  from  Rossi.  Tbe  case 
was  tried  to  the  court  opon  an  agreed  state- 
ment of  facts  and  Is  here  upon  the  same 
statement  of  facta.  From  a  Judgment  in 
favor  of  appellee,  this  appeal  Is  prosecuted. 

In  addition  to  the  foregoing  facts.  It  Is 
stipulated  that  the  bill  of  sale  or  deed  of 
trust  from  J.  J.  Nolte  to  Rossi  was  not  filed 
or  recorded  with  the  county  recorder  of  Pima 
county,  but  that  the  trustee  caused  to  be  pub- 
lished In  the  Arizona  Dnily  Star,  a  pai)er  of 
general  circulation,  published  In  the  dty  of 
Tucson,  on  May  30th.  31st,  and  June  1st  and 
2d,  a  notice  of  the  assignment  to  him  by  J.  J. 
Nolte,  and  that  he  would  receive  bids  at  his 
place  of  business  up  to  noon  June  3,  1912, 
"for  the  purchase  of  all  of  tbe  assets  of  the 
business  of  said  J.  J.  Nolte." 

None  of  the  creditors  had  accepted  the 
terms  of  the  trust  deed  at  the  time  of  tbe  at- 
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tadunent.  The  facta  stlpnlatefl  with  refer- 
ence to  cbange  of  possession  are  as  follows: 

"That  during  all  the  times  herein  mentioned, 
including  the  24th  day  of  May,  1912,  and  op  to 
and  including  the  3d  day  of  June,  1912,  tha 
said  personal  property  remained  in  said  build- 
ing at  Noa.  19--21  South  Stone  avenue,  in  the 
possession  of  said  J.  J.  Noltc.  Marie  Nolte, 
who  is  and  was  at  all  times  herein  mentioned 
the  wife  of  said  J.  J.  Nolte,  claims  that  upon 
receipt  of  said  bill  of  sale  from  Alex  Bossi  on 
June  3,  1912,  she  immediately  took  possession 
of  the  said  personal  property  therein  referred  to 
and  continued  from  said  date  to  conduct  said 
bakery  and  confectionery  business.  Prior  to 
June  3,  1912,  said  J.  J.  Nolte,  who  was  a 
baker  by  trade,  did  the  baking  for  said  business, 
conducted  as  'Nolte  Bakery  and  Confectionery, 
but  was  assisted  by  bis  said  wife,  Marie  Nolte, 
who  spent  the  greater  portion  of  each  day  in 
and  abont  said  beke^.  After  the  execution  of 
said  bill  Of  sale  by  Alex  Bossi,  the  said  bakery 
business  was  continued  at  19-21  South  Stone 
avenue,  to  all  outward  appearances,  as  formerly. 
J.  J.  Nolte  continued  to  do  the  baking  for  said 
business,  and  said  Marie  Nolte  continued  to  do 
the  same  work  around  said  bakery  as  formerly. 
She  claims,  however,  that  from  the  time  of  the 
execution  of  said  bill  of  sale  by  Alex  Bossi  she 
waa  in  possession  and  control  of  said  business 
and  personal  property  herein  referred  to,  and 
that  her  husband,  J.  J.  Nolte,  was  working  for 
her.  Neither  plaintiff,  E.  B.  Winstaaley,  nor 
J.  Ivancovich  Company,  Brena  Commercial 
Company,  nor  J.  F.  Barker  Company  (appellee's 
assignora)  had  any  notice  of  this  claim  on  the 
part  of  Mrs.  Nolte,  other  than  may  be  implied 
from  the  fact  that  the  bill  of  snle  from  Bossi 
to  Mrs.  Nolte  was  recorded  in  the  office  of  the 
coonty  recorder  of  Flma  county  on  June  3, 1912. 
That  for  many  months  prior  to  the  24tb  day 
of  May,  1912,  J.  J.  Nolte  had  a  large  sign  in 
front  of  his  place  of  basiness  19-21  South 
Stone  avenne,  containing  the  words  'Nolte.' 
That  after  the  24th  day  of  May,  1912,  and  up 
to  and  including  the  5th  day  of  June,  1912,  at 
the  time  the  attachment  was  levied  upon  the 
property  herein  described,  the  said  sign  waa  per- 
mitted to  remain  in  front  of  the  said  building, 
and  so  remained  at  all  time." 

The  Bulk  Sales  Lew,  being  chapter  47, 
Jaws  1909  (paragraphs  5249  and  6260,  B.  S. 
1913  [OiT.  Code]),  was  not  observed  In  the 
sale  of  J.  J.  Nolte  to  Boesl. 

{1]  The  assignment  to  Bossi  by  Nolte  did 
not  conform  with  the  requirements  of  the 
statutes  as  to  assignments  for  the  benefit  of 
creditors.  The  deed  of  assignment  does  not 
show  that  the  assignor  was  InsolTent,  nor 
that  the  property  assigned  was  all,  of  his 
property,  and  fails  to  give  a  list  of  the  names 
of  his  creditors,  and  ia  otherwise  defective 
as  a  Btatatory  assignment  for  benefit  of 
creditors.  Such  an  assignment,  however,  la 
valid  under  the  common  law  and  is  not  for- 
bidden by  atatote. 

Fomeroy,  Equity  Jnrlspnidaioe,  |  994, 
says: 

"The  doctrine  is  generally  settled  in  this 
country  that  voluntary  general  assignments  for 
the  bmeSt  of  creditors,  if  otherwise  valid,  are 
not  mere  agencies  of  the  debtor:  they  create 
true  trust  relations,  and  the  creditors  are  true 
beneficiaries.  When  once  duly  executed,  they 
are  irrevocable,  and  the  creditors,  on  being 
informed  of  their  existence,  may  take  advantage 
of  the  provisions  in  their  own  favor,  and  may 
enforce  the  trusts  declared  without  malting  them- 
selves parties  or  doing  any  act  indlcatbig  their 
own  acceptance  or  assait.  *  •  •  The  doe- 


trine  generally  prevafls  In  the  American  states 
that,  unless  protiibited  by  statutes,  voluntary 
general  assignments  by  failing  debtors  for  the 
benefit  of  their  creditors,  even  when  preferring 
individuals  or  classes  among  the  beneficiaries, 
are  valid." 

[2]  It  is  contended  by  appellee  that  the  aa* 
slgnmoit  was  not  effective  to  paaa  title,  aa 
against  creditors,  for  several  reasons:  First, 
he  says  that  there  yras  no  change  of  posses' 
slon  from  the  debtor  to  the  trustee,  as  re- 
quired by  paragraph  8276,  Ovil  Code  1913. 
That  paragraph  reads  as  follows: 

"Every  sale  made  by  a  vendor  of  ^ods  and 
chattels  in  his  possession  or  under  his  control, 
and  every  assignment  of  goods  and  chattds  un- 
less the  same  be  accompanied  by  an  immediate 
delivery,  and  be  followed  by  an  actual  and  con- 
tinned  change  of  possession  of  things  sold  or 
assigned,  shall  he  prima  facie  evidence  of  fraud 
as  against  the  creditors  of  the  vendor,  or  the 
creditors  of  the  person  making  such  aBsignrnm^ 
or  subsequent  purchasers  in  good  faitli." 

According  to  the  stipulated  facta,  "the 
person  (Nolte)  making  auch  aaslgnment"  re- 
mained in  the  possession  of  all  of  the  goods 
and  chattels  from  the  date  of  the  assign- 
ment, May  24th,  until  June  3.  1912.  There 
was  no  delivery  whatever  and  no  change  of 
possession  from  Nolte  to  the  assignee.  Such 
a  state  of  facts  la  made  prima  facie  evi- 
dence  of  fraud  as  against  the  creditors  of 
the  person  *  making  such  assignment  The 
entire  absence  of  a  delivery  to  the  assignee, 
and  he  never  having  taken  possession,  either 
actual  or  constructive,  the  appellee,  as  a 
creditor  of  the  assignor,  upon  such  a  showing 
haa  made  out  a  prima  fade  case  enlitUng 
him  to  recover,  unless  the  presumption  of 
fraud  la  rebutted. 

In  Gllpln  V.  MlsBourl,  K.  ft  T.  By.  Co.,  197 
Mo.  319,  at  page  325,  94  S.  W.  869,  at  page 
871,  the  court  defines  a  prima  facie  case 
and  prima  facie  evidence  as  fellows: 

"  'A  prima  facie  case  is  one  which  is  estab- 
Hshed  by  aofflcient  evidence  and  can  be  over- 
thrown only  by  r^utting  evidence  adduced  on 
the  other  side.'^  Abbott's  Law  Die.  vol.  2,  312. 
'A  prima  facie  case  ia  that  which  Is  received  or 
continues  until  the  contrary  is  shown.'  22  Am. 
ft  Eng;  Bner.  h.  (2d  Ed.)  p.  1294.  Prima  tecia 
evidence:  *It  is  such  as.  in  judgment  of  law* 
is  sufficient  to  establish  the  fact  and,  if  not  re- 
butted, remains  sufQcient  for  the  purpose.* 
Kelly  V.  Jackson,  6  Pet  632,  8  L.  Ed.  523. 
'Prima  facie  evidence  of  a  fact  is  such  evidence 
as  In  judgment  of  the  law  Is  sufBcient  to  estab- 
lish the  fact  and  if  not  rebutted  remains  suffi- 
cient for  that  purpose.'  Smith  v.  Burms,  106 
Mo.  100,  16  S.  W.  881,  13  U  B.  A.  09,  27  Am. 
St  Bep.  329." 

[t]  If  It  should  be  suggested  that  the  deed 
of  assignment  on  its  face — it  being  for  the 
benefit  of  creditors  without  any  preference 
shown — is  a  refutation  of  any  Infference  of 
fraud,  still  the  fact  esdsts  that  the  assignor 
was  left  in  possession  of  the  property  with 
the  opportunity  and  apparent  right  of  dispo- 
sition. What  was  realized  in  ttiis  Interim, 
if  anything,  out  of  the  business  does  not  ap- 
pear as  an  asset  of  the  assignee.  From  the 
conduct  of  both  the  assignor  nnd  assignee, 
it  would  seem  that  the  latter  was  recognized 
and  treated  more  as  a  medium  of  passinfi 
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tttle  to  tbe  pn^erty  Uutn  ftB  a  trostee  taav- 
Ing  certBin  and  d^lnlte  dnties  to  his  bemfl- 
dariea,  tite  credlton.  It  ma  ttae  duty  of 
the  trBSteSt  ^Km  accevtliiv  tbo  tnutt  to  take 
all  of  the  property  Into  liia  possession  and  to 
presenre  and  hold  ttie  same  and  all  of  it 
for  the  credlton  of  the  esslKnor.  Thla  he 
did  not  do,  bnt,  on  the  contrary,  left  the 
property  In  the  posaesslon  of  the  debttn-,  who. 
fts  it  appmis,  did  not  dlapom  of  It  all,  bat 
who  conld  have  done  eo,  if  he  had  m  chosen. 
We  contdnde  that  ttie  prima  fade  case  of 
fraud  arising  because  of  no  ddirery  followed 
by  ftctnal  and  eontlnned  change '<tf  possession 
of  the  things  asrigned  has  not  beui  OTer- 
come  or  rebutted,  and  that,  as  to  the  non^on- 
sentlng  creditors  of  the  assignor,  the  ssttlgn- 
ment  ^s  IneffectnaL 

[4]  As  between  the  sssAgnor  Nolte  and  the 
assignee  Rossi,  the  instrament  ot  May  24, 
1912,  passed  title  from  the  one  to  the  other. 
It  was  ineffectnal  to  pass  title  only  as  f«alnst 
creditors  of  the  as^gnor.  Had  the  attach- 
ment been  leried  on  the  property  before  the 
assignee  sold  It  to  the  appellant  Marie  Kolte, 
and  while  it  was  in  the  actaal  possession  ot 
the  debtor  J.  J.  'Nolt^,  the  attachmoit  Hen, 
it  would  seem,  conld  not  hare  been  suocess- 
ftiUy  questioned. 

[6]  Bat  the  attadiment  was  not  levied  up- 
on the  property  until  June  8,  1812,  and  two 
days  after  the  assignee  had  sold  the  business 
to  Marie  Nolte,  who  paid  therefor  the  sum 
of  $750.  We  think  the  transaction  should 
be  treated  as  one  directly  taking  place  be- 
tween the  Noltes,  and  that  the  bill  of  sale 
from  the  assignee  to  Marie  Nolte  was  In 
effect  the  act  of  the  debtor  X  J.  Nolte,  for 
the  reason  that  there  was  no  delivery  or 
change  of  possession.  In  that  view  of  the 
case,  the  title  to  the  property  passed  to 
appellant  Marie  Nolte  exempted  from  the 
claims  of  creditors  of  the  seller,  provldlus 
there  was  an  immediate  delivery,  followed  by 
an  actual  and  c(Hitlnned  change  of  posses- 
sion, as  required  by  paragraph  3276,  supra. 
This,  It  may  be  said,  Is  especially  true  of  all 
of  the  [iroperty,  except  such  as  is  daily  ex- 
posed  for  sale  as  mer<4iandi8e  In  small 
quantities  for  profit  That  J.  J.  Nolte  con- 
tinued in  possession  of  the  property  during 
all  the  time  consumed  In  this  transaction 
there  seems  no  question.  Tlw  stlpnlatlon  Is 
that: 

** After  the  execution  of  said  bill  of  lale  by 
Alax  RoBsL  the  said  bakery  business  was  con- 
tinaed  at  19-21  South  Stone  av^ue,  to  all  out- 
ward appearance,  as  formerly." 

There  was  no  lAange  of  the  personnel  of 
the  parties  In  charge  of  the  busines&  The 
sign  in  front  of  the  •place  of  business  re- 
mained the  same.  As  against  the  actual  evl- 
deuces  of  possession  remaining  unchanged  is 
the  bare  claim  of  the  purchaser  that  she  took 
possession  and  control  of  tbe  business  after 
the  execution  of  the  bill  of  sale  to  her.  The 
duinge  of  possesston  should  be  open  and  un- 
equivocal, carrying  with  it  the  usual  marks 


and  indications  of  ownership  by  the  party 
purchasing  the  goods.  It  must  be  such  as 
to  ^re  evidence  to  the  world  of  ttie  claims 
of  the  new  owner,  so  ttiat  a  stranger  to  the 
sale  would  be  able  at  once  to  see  that  a 
change  in  the  possession  and  ownership  of 
the  property  had  taken  place. 

"The  statute  demands  that,  in  order  that  such 
sale  may  be  bona  fide,  it  shall  be  accompanied 
by  immediate  delivery  and  such  actual  and  con- 
tinued change  of  pouession  ag  shall  indicate 
by  outward,  open,  and  visible  signs  that  can 
be  seen  and  known  to  the  public  of  persons 
dealing  with  the  property  that  a  change  of  own- 
fer^ip  and  poflsessioo  has  taken  -place."  SlJet- 
Kendall  Shoe  Co.  v.  Boss,  28  OkL  697,  U5  Pac. 
892. 

[8]  In  Wheeler  v.  Selden,  63  Tt  429,  21 
Atl.  616.  12  U  B.  A.  000,  25  Am.  8L  Rep. 
771,  It  Is  said: 

"Where  there  Is  a  joint  possession  by  the  ven- 
dor and  the  vendee^  the  property  is  liable  to  at- 
tachment upon  the  vendor's  debts,  if  a  candid 
observer  would  be  at  loss  to  determine  which  of 
the  two  has  the  chief  control  and  possession  of 
it,  and,  in  case  of  donbt,  the  law  resolves  tbe 
doubt  against  the  party  who  should  make  tbe 
change  of  possession  open  and  visible.  Flana- 
gan V.  Wood.  33  Vt  332.  Tbe  reason  of  the 
rule,  which  is  to  prevent  fraudulent  transfers 
of  property,  applies  more  strongly  to  transac- 
tions between  nnsbands  and  wives  than  to  those 
between  other  persons  because  of  the  greater 
facility  for  the  commission  of  frauds  of  this 
character  between  the  former." 

This  does  not  mean  that  Oie  law  forbids 
the  husband  selling  his  property  to  the  wife, 
or  the  wife  from  purchasing  property  from 
her  husband.  Under  tbe  law,  they  have  the 
same  rights  of  purchase  and  sale  of  property 
between  each  other  as  they  have  to  deal  witli 
totgl  strangers,  but  In  doing  so  they  are  re- 
quired to  observe  the  rules  of  law  and  evi- 
dence that  are  exacted  of  others,  to  effectual- 
ly pass  title  from  the  one  to  the  other,  where 
the  rights  of  creditors  are  Involved. 

[7]  Under  our  statute,  the  failure  to  de- 
liver goods  and  chattels  sold  or  assigned  and 
the  failure  of  the  purchaser  to  take  actual 
and  continued  possession  of  the  property  Is 
only  "prima  facie  evidence  of  fraud  as  against 
the  creditors  of  vendor"  or  assignor,  and  It 
is  made  the  duty  of  the  trial  court  or  Jury 
to  decide  that  question  In  the  first  place. 

Construing  a  statute  of  similar  import  to 
ours,  tbe  Supreme  Court  of  Nebraska,  In 
Densmore  v.  Tomer,  11  Neb,  118,  7  N.  W.  635, 
said: 

"The  mere  retentiMi  of  possession  by  the 
vendor  is  regarded  as  prima  facie  evidence  of 
fraud  against  his  creditors,  and  is  void  as  to 
them,  unless  the  vendee  shall  prove  the  trans- 
action to  have  been  bona  fide— that  is,  it  puts 
upon  the  vendee  the  bardeo  of  satisfying  the 
jury  that  the  sale  was  fair  and  entered  Into  In 
good  faith.  Ilie  question  of  fraudulent  intent 
fs  one  of  fact  to  be  determined  from  tbe  evidence 
in  the  case.  In  but  few  instances  can  fraud 
be  established  by  direct  testimony,  and  ordi- 
narily it  must  be  proved  by  circumstantial  evi- 
dence." 

In  Stadtler  ▼.  Wood,  24  Tex.  622,  the  court 
said:  * 

Where  the  vendor  of  the  property  and  the 
vendee  live  together,  there  should  be  the  most 
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indisputable  evidence  of  good  (altb  in  the  con- 
tract of  Bale,  for  from  the  very  nature  of  things 
it  i9  almoBt  impossible  to  tell  with  whom  the 
possesaion  of  the  property  does  in  fact  remain. 

[I]  There  Is  nothing  in  the  Bttpulatlfm  of 
facts  to  show  that  the  $750  paid  to  Rossi 
was  the  separate  property  of  the  appellant 
Mfirie  Nolte.  Tme,  the  bill  of  sale  to  her 
from  RoBsl  recites  that  It  is  her  separate 
property,  bat  that  Is  only  the  declaration  of 
Rossi,  doubtless  Inserted  at  her  suggestion, 
and  tberefore  is  no  evidence  of  her  owner- 
Khip  of  the  money  paid  as  against  creditors 
of  her  husband. 

In  SeltE  T.  Mitchell,  94  U.  S.  680,  682,  24 
1^  Ed.  179,  the  court  said: 

"Purchases  of  either  real  or  personal  property 
made  by  the  wife  of  an  iDsolvent  debtor  during 
coverture  are  justly  regarded  with  suspicion,  un- 
less it  clearly  appears  that  the  consideration 
was  paid  out  of  her  separate  estate.  Such  is 
the  community  of  interest  between  husband  and 
wife;  ancb  purchases  are  so  often  made  a  cover 
for  a  debtor's  property,  are  so  frequently  re- 
eorted  to  for  the  purpose  of  withdrawing  his 
property  from  the  reach  of  his  creditors  and 
preservmr  it  for  his  own  use,  and  they  hold 
forth  such  temptations  for  fraud,  that  they  re- 
quire close  scrutiny.  In  a  contest  between  the 
creditors  of  the  husband  and  the  wife  there  ia, 
and  there  should  be,  a  presumption  against  her 
which  she  must  overcome  by  nfflrmauve  proof. 
Such  has  always  been  the  rule  of  the  common 
law ;  and  the  rule  continues,  though  statutes 
have  modified  the  doctrine  that  gave  to  the  hus- 
band at)soli]tely  the  personal  property  of  the 
wife  in  possession,  and  the  right  to  reduce  into 
his  possession  and  ownership  all  her  chosea  in 
action." 

If  a  transaction  of  this  kind  may  be  sus- 
tained as  against  the  creditors  of  the  seller 
of  goods  and  chattels,  It  amounts  to  an  ap- 
proval by  the  courts  of  an  arrangement  by 
which  a  debtor,  whether  solvent  or  Insolvent 
may  place  a  value  upon  his  property  and  for 
that  value  paid  him  by  his  wife  transfer  the 
property  to  her,  and  with  the  money  thus 
paid  him  compel  his  creditors  to  prorate  It 
upon  their  claims.  Having  done  this,  he  may 
resume  business,  if,  indeed,  he  has  ever  sus- 
pended it,  at  the  "old  stand"  without  visi- 
ble changes,  and,  by  a  claim  of  change  of 
ownership  to  his  wife^  acquit  himself  of  his 
just  debts. 

It  was  peculiarly  the  province  of  the  trial 
court  to  determine  if  the  transaction  was 
bona  flule  and  for  a  valuable  consideration 
paid  by  the  purchaser  out  of  her  separate 
property,  and,  that  court  having  resolved 
the  question  against  the  appellant,  we  are 
satisfied  to  let  It  stand. 

[9]  Part  of  the  goods  sold  consisted  of 
stock  in  trade.  The  requirements  of  chapter 
7,  tit.  51,  Ctvil  Code  1913,  being  chapter  47,  S 
1.  Laws  of  1909,  were  not  complied  with. 
That  chapter  prohibits  a  person  who  makes 
it  his  business  to  buy  commodities  and  sell 
the  same  in  small  quantities  for  the  purpose 
of  making  a  profit,  from  disposing  of  bis 
stock  in  trade,  or  a  large  part  thereof,  In  a 
single  transaction,  and  not  In  the  regular 
course  of  business,  unless  notice  of  Intention 


to  sell  Is  filed  with  the  county  recorder  not 
less  than  ten  days  before  the  sale.  A  sale 
made  without  complying  with  the  formalities 
required  is  declared  to  be  void  as  to  all  cred- 
itors of  the  vendor  at  the  time  of  such  trans- 
action. This  is  what  Is  known  as  the  "Bulk 
Sales  Law,"  and  it,  or  ones  very  similar  to 
it,  have  been  adopted  in  many  of  the  states. 
While  their  validity  as  police  regulations  and 
as  being  class  l^slatlon  have  been  often 
questioned  In  thk  courts,  we  think  It  Is  now 
well  settled  that  such  acts  are  a  proper  ex- 
ercise of  the  police  power  of  the  states,  and 
that  they  are  not  class  legislation. 

The  most  recent  decision  on  the  Bulk  Sales 
Law  is  by  the  Nevada  court  in  Boise  Ass'n, 
etc.,  T.  Ellis  (Idaho)  144  Pac.  6,  decided  Oc- 
tober 29,  1914.  In  that  case  the  court  sus- 
tains the  law  and  cites  many  of  the  dedalous 
of  courts  of  other  states  and  the  United 
States  Supreme  Court  upholding  the  law.  We 
are  satisfied  with  the  reasoning  and  con- 
dusion  of  those  courts. 

[1 0]  The  terms  of  the  statute,  however,  do 
not  include  much  of  the  personal  property 
described,  such  as  fixtures,  wagons,  teams, 
and  implements  of  manufacture  used  in  the 
trade  and  not  dally  exposed  for  sale  and  as 
to  these  articles,  if  the  sale  had  been  in 
other  respects  legal,  the  tlfle  would  have 
passed  to  appellant. 

Finding  no  error,  the  Judgment  of  tlie 
trial  court  Is  aStrmed. 

FRANKLIN.  0.  J.,  and  CUNNINGHAM. 
J.,  concur. 

STATE  T.  CHAVEZ,  SherliT.    (No.  1726.) 
(Suprme  Court  of  New  Mexiok  Dec.  T,  1914J 

(ByUahM  iy  the  Court.) 

Counties  (1  67*)— Sbsbifts  and  Constables 
({  6*)— IwiovAL   FBOH  Office — MiscoN- 

D0OT— EVIDENOB— APPEAIh 

Where  a  county  oflBcer  is  found  guilty  <^ 
misconduct  in  of&ce  under  the  provisions  of 
chapter  36,  S.  L.  1009,  the  verdict  of  the  juiy 
must  be  supported  by  snbstantinl  evidence,  and, 
where  the  verdict  is  not  warranted  by  the  evi- 
dence, the  appellate  court  will  set  it  aside. 
Held,  that  there  was  no  substantial  evidence  to 
sustain  tfae  verdict  in  this  case. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  U  10(^-103;  Dec  «  67  Sheriffs 
and  Constables,  Cent.  Dig.  ||  14,  Ifi;  Dec.  Dig. 
8  6.*] 

Appeal  from  District  Court,  Lincoln  Coun- 
ty;  E.  Ia  Hadler,  Judge. 

Forflrio  Chaves,  aherUE  of  Lincoln  Conn- 
ty,  was  removed  from  office,  and  he  appeals. 
Reversed  and  remanded  with  direction*  to 
award  new  trial. 

Geo.  W.  Prichard,  of  Santa  Y6,  and  Gea 
B.  Barber,  of  Carrizozo,  for  appellant.  Ira 
U  Grlmshaw,  Asst  Atty.  Gen.,  for  the  State. 

ROBERTS,  C.  J,  At  the  March  term,  1914, 
of  the  district  court  ot  Lincoln  coun^,  the 
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grand  Jury  of  said  ootinty  pzeamted  an  ac- 
cnsation  In  wriUng  agalnat  tiui  an>eltant,  who 
waa  then  sherUt  of  said  coanty,  durging 
him  with  knowingly  demanding  and  receiv- 
ing Illegal  fees  as  audi  sheilff ;  with  failing 
to  keep  the  dockets  and  other  books  prescrib- 
ed the  IraTellng  auditor,  and  diat  the 
books  he  did  fcen»  were  not  properiy  kept ; 
with  allowing  the  coanty  jail  to  remain  In  a 
filthy  and  unsanitary  coniUtlon;  and  that 
appelant  had  Called,  neglected,  and  r^sed 
to  discharge  tiie  duties  of  his  offlcew  The 
presentment  set  forth  the  specific  acts,  upon 
which  the  gmeral  charges  above  stated  were 
predicated.  Upon  a  trial  before  a  jury  the 
defendant  was  found  guilty,  and  Judgment 
of  removal  from  office  followed.  From  this 
Judgment  aiq>ellant  appeals,  and  assigns  28 
different  grounds  for  a  teversaL  We  will 
not  undertake,  nor  will  it  be  necessary,  to 
review  all  the  grounds  assigned. 

The  prosecution  was  instituted  under  sec- 
tion 2,  c  30,  S.  L.  1909,  which  reads  as  fol- 
lows: 

"The  following  shall  be  causes  Cor  removal  of 
any  officer  belonging  to  the  class  mentioned  in 

Bectlon  1  of  this  act: 

"1.  Conviction  of  any  felon;  or  of  any  misde- 
meanor involving  moiul  turpitude; 

"2.  Failare,  ncclect  or  refusal  to  discbarge 
the  duties  or  the  office,  or  failure,  neglect  or 
refusal  to  discharge  any  duty  devolving  upon 
the  officer  by  virtue  of  his  office ; 

**3.  Knowtngly  demanding  or  receiving  Ulei^l 
fees  as  such  omcer ; 

"4.  Failure  to  account  for  money  coming  into 
his  bands  as  snch  officer; 

*%.  Oross  incompetency  or  gross  negligence 
in  discharging  the  duties  of  the  office; 

"6.  Any  other  act  or  acts,  which  in  the  opin- 
ion of  the  court  or  jury  amount  to  corruption 
in  office  or  gross  immorality  rendering  the  In- 
cumbent unfit  to  fill  the  office." 

GoDSlderlng,  first,  the  evidence  as  to  charg- 
ing illegal  fees,  and  the  legal  principle  In- 
volved, we  quote  the  following  from  the 
brief  of  the  able  Assistant  Attorney  General: 

''The  evidence  shows  that  defendant  present- 
ed a  bill  to  the  coanty  commissioDers  for  con- 
veying ^otero  Archuleta  to  the  insane  asylum, 
and  that  the  mileage  traveled  was  charged  to 
the  county  at  the  rate  of  12%  cents  per  mile. 
The  commissioners  approved  toe  bill  and  paid  it 
to  the  extent  of  $170.  Th«  evidenre  also  shows 
that  the  defendant  presented  a  bill  to  the  dis- 
trict court  in  April,  1913,  wherein  be  charged 
mileage  for  services  at  the  rate  of  121^  cents 
per  mile,  which  bill  was  paid  by  the  clerk  from 
the  court  fund,  but  the  money  was  subsequent- 
ly accounted  for  by  deductions  made  in  the  re- 
adjusted bUl  of  January,  1814,  presented  to  the 
county  commiasiouerB.  In  effect,  then,  the  sit- 
uation is  that  defendant  presented  a  bill  to  the 
clerk  of  the  court  for  payment  from  the  court 
funds,  charging  12^  cents  per  mile,  and  that 
the  bill  was  paid,  but  sobsequently  the  payment 
waa  annulled,  and  the  d^endant  chargm  simply 
with  $1,S00  received.  In  the  readjasted  bill, 
the  services  for  which  defendant  charged  at  the 
rate  of  12^  cents  per  mile  in  the  hill  to  the 
district  court  were  practically  revised,  and 
charges  made  for  those  services  on  the  bases  of 
actual  eipenses. 

"Since  the  Constitution  became  effective  coun- 
ty officers  are  prohibited  from  receiving  fees 
unto  themselves.  The  Constitution  provides 
tot  the  fixing  of  salaries  for  county  officers  by 
the  Legislature,  and  ^minates  faaa  as  a  part 


of  their  salary  or  compensation.  However, 
there  is  no  inconsistency  or  repugnancy  betwm>o 
the  statutes  prescribing  the  fees  to  be  charged 
in  certain  instances  and  the  constitntional  pro- 
vision. The  practica]  effect  of  tiie  Constitntioo 
is  that  the  officer  makes  the  charges  according 
to  the  Tequlrementa  of  the  statutes,  and  is  then 
obliged  to  deliver  the  money  so  received  into 
the  county  treasory,  for  if  he  retained  it,  h« 
would  violate  the  constitutional  provision.  All 
fees  collected  by  him  must  belong  to  the  county, 
whose  officer  he  is.  We  understand  that  the 
traveling  auditor  of  the  state  informed  county 
officers  that  fees  collected  by  them  must  be 
paid  into  the  county  treasury  and  a  receipt  tak- 
en therefor.  The  constitutional  provision  cited, 
supra,  compels  this  money  to  be  paid  into  the 
county  treasury.  It  has  been  held  to  be  self- 
executing  in  the  case  of  Delgado  v.  Romero,  17 
N.  M.  ^,  86,  124  Pac.  649,  Ann.  Gas.  1914C, 
1114. 

"In  order  to  folly  understand  what  principles 
ought  to  apply  in  this  case  it  is  well  to  deter* 
mine  what  the  Legislature  attempted  to  cor- 
rect by  the  passage  of  chapter  36  of  the  Laws 
of  1909.  At  the  time  the  1009  law  was  pass- 
ed cotmty  officials,  as  well  as  other  classes  of 
officers,  received  the  major  part  of  their  com- 
pensation from  fees  collected  by  them.  Sub- 
section 3  of  section  2  of  the  act,  making  one 
ground  for  removal  the  knowingly  demanding  or 
receiving  Illegal  tees,  was  intended  to  punish 
officials  who  knowingly  demanded  or  received 
fees  in  excess  of  that  allowed  by  law.  For  in- 
stance, if  the  sheriff  charged  or  demanded  or  re- 
ceived ¥2  for  levying  an  ezecotion  and  making 
return  thereon,  he  would  be  within  the  provision 
cited,  because  the  law  permitted  faim  to  make  a 
charge  for  such  service  of  only  $1.S0.  It  is 
clear  that  the  provisions  applied  when  the  officer 
prostituted  his  office  by  compelling  the  payment 
of  BUms,  as  fees,  to  him  of  a  h^her  amount  or 
rate  than  allowed  by  the  law.  The  fees  belong- 
ed to  the  official,  and  the  excen,  likewise,  would 
become  the  property  of  tiie  official  under  audi 
illegal  action. 

"In  the  case  at  bar  the  bills  presented  to  the 
district  court  for  payment  of  services  in  serv- 
ing process  during  the  three  terms  of  court  were 
paid  by  the  district  court  from  its  fund.  We 
are  told  that  fl,500  was  so  paid.  The  bills 
were  ail  based  upon  the  theory  that  for  such 
service  the  defendant  waa  entitled  to  charge 
12%  cents  per  mile.  Subsection  10  of  section 
807  of  the  Compiled  Laws  of  1897,  with  its 
amendments,  permits  such  a  diarge  to  he  legal- 
ly made.  Therefore  we  conclude  that  the  sher- 
•Iff  committed  no  act  sufficient  to  authorize  his 
removal  from  office  by  charging  12%  cents  per 
mile  for  service  of  process  for  the  district 
court  Fifteen  hundred  dollars  of  that  money 
was  apparently  retained  by  the  sheriff  until  a 
completfl  readjustment  of  his  accounts  was  had 
in  January,  1914,  wlieu  the  oommissioners  de- 
ducted the  ^500  so  received  by  him  from  the 
total  of  the  but  presented  to  them  at  that  time, 
so  that  in  effect,  while  the  sheriff  had  the  pos- 
session of  that  money  for  some  time,  it  cannot 
be  said  that  he  received  the  mooej  to  bis  own 
use.  It  is  very  clear  to  us  that  ue  sheriff  be- 
lieved that  the  moneys  received  from  the  court 
fund  belonged  to  blm,  and  continued  to  so  be- 
lieve until  the  traveling  auditor  informed  him 
differently.  The  court  should  know  that  the 
items  which  made  up  the  $1,500,  which  had 
been  received  from  the  court  fund,  were  all  re- 
adjusted and  the  charges  made  on  the  basis  of 
actual  expenses,  as  we  understood  the  record. 
So  the  effect  of  the  transaction  is  that  the 
commissioners  deducted  $1,500  of  the  bill  based 
00  actual  expenses,  which  was  presented  in 
January,  1914,  and  paid  the  defendant  the  bal- 
ance, less  certain  other  sums  which  he  had  for- 
merly received.  He  cbaxgcd  no  iHegal  fee,  for 
the  law  permitted  him  to  charge  12^i^  cents  per 
mile.   If  he  can  be  said  to  have  been  derelict  in 
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duty  at  all,  it  consisted  In  retaining  the  $1,500 
paid  from  the  court  fund.  Bat  there  is  no  al- 
legation in  the  presentment  that  the  defendant 
Imowingly  retained  any  money  belonging  to  th« 
county,  and  we  cannot  assume  that  the  jury 
were  justified  in  finding  him  guilty  of  retaining 
the  money,  in  the  absence  of  such  charges  in  the 
presentment.  So  far  as  we  are  concerned,  we 
admit  that  the  verdict  of  the  Jury  cannot  stand 
OS  to  the  charge  of  illegal  fees  in  respect  tn  the 
bills  presented  to  the  district  court,  and  satise- 
gucntly  paid  hy  the  commis^nen  on  the  basis 
of  actual  expenses." 

His  statement  of  the  facts  we  have  verified 
by  a  careful  examlnatlDn  of  the  tranacrlpt, 
and  find  It  to  be  carrect,  and  we  agree  fully 
with  the  foregoing  statement  of  the  law. 
This  being  true,  we  can  but  conclude  that 
there  was  no  evidence  to  Justify  a  verdict 
of  guilty  on  this  'count  of  the  charge. 

On  May  3,  1013,  the  appellant  presented 
a  bin  to  the  county  conunlBsioners  for  con- 
veying Sotero  Archuleta  to  the  hiaane  asylum 
at  Las  Vegas;  this  bill  was  approved  and 
paid  July,  1913,  In  the  sum  of  ?170.  The 
appellant  attempted  to  show  upon  the  trial 
that  this  charge  also  Included  expenses  in- 
curred by  htm  In  taking  a  boy  to  the  reform 
school,  at  Springer,  taken  apparently  at  the 
same  time,  but  the  court  refused  to  permit 
him  to  offer  any  evidence  whatever  to  estab- 
lish this  facL  We  cannot  refrain  from  say- 
ing that  we  cannot  understahd  upon  what 
theory  the  court  excluded  this  evidence.  Cer- 
tainly the  defendant  should  have  been  al- 
lowed to  establish  any  fact  which  tended  to 
show  his  good  faith  in  the  amount  of  the 
charge  made.  County  sheriffs,  as  is  well 
known,  are  not,  as  a  general  rule,  expert 
'accountants  or  bookkeepers,  and  if  they 
were  to  be  turned  out  of  office  for  every  mis- 
take made,  regardless  of  the  fact  that  anch 
a  mistake  was  innocently  made,  without  cor- 
rupt motives,  we  would  soon  be  without  peace 
officers.  But  regardless  of  the  facts  sought 
to  be  established  by  the  excluued  evidence, 
from  the  evidence  In  the  record  it  ia  apparent 
that  the  sheriff  was  honestly  mistaken  as  to- 
the  law.  He  thought  he  was  entitled  to 
charge  12^  cents  per  mile  for  transport- 
ing patients  to  the  insane  asylum.  And  even 
had  the  amount  been  allowed^  the  fees  would 
not  have  belonged  to  the  sheriff,  as,  under 
the  Constitution  he  would  be  required  to  re- 
turn the  same  to  the  county  treasurer.  The 
Attorney  Ueneral  says: 

*'It  seems  plain  to  ua  that  the  defendant  hon- 
estly believed  that  he  was  entitled  to  charge  that 
sum  (12%  cents)  for  each  mile  traveled.  Bat 
eliminating  all  theories  of  mistake,  and  viewing 
the  transaction  in  the  light  of  a  'demand'  for 
illegal  fees,  what  Is  the  result?  In  the  fiivt 
pliice,  the  charge  cannot  be  considered  in  the 
li^lit  of  a  fee.  The  charge,  when  properly  made, 
is  fur  reimburseiuect  of  moneys  expended  in 
the  servile  of  conveying  an  insane  person  to 
place  of  confinement.  Does  such  a  circumstance 
come  within  the  statute?  The  primary  object 
of  the  statute  was  to  prevent  overcharging  for 
services  rendered.  The  defendant  must  have 
knowingly  rendered  such  a  bill  and  demanded  its 
payment.  We  assume,  without  argument,  that 
the  evidence  must  sbov  that  there  was  do  hoa- 
aat  mistake  ia  tb«  transaction ;  that  there  must 


be  a  nation  of  honest  mistake.  The  evidence 
of  the  hill  presented,  considered  alone  and  with- 
out any  extrinsic  evidence,  plainly  shows  that 
the  defendant  was  either  ignorant  of  what  law 
governed  tiie  charges,  or  that  be  honestly  be- 
lieved that  he  was  entitled  to  recdve  12%  cents 
per  mile  for  such  service.  He  claimed  12H 
cents  per  mile  in  the  first  bill  presented." 

In  view  of  the  evidence  and  the  coosa^ 
Bion  of  the  law  oflScer  of  the  state,  we  can 
but  conclude  that  the  evidence  on  thla  phase 
of  4he  case  did  not  Jnatify  a  verdict  of 
guilty. 

The  next  charge  upon  which  defendant 
was  tried  reads  as  follows: 

"That  said  defendant,  up  until  the  time  tiM 
traveling  auditor  called  on  him  to  examine  his 
book  of  accounts  and  records,  whitdi  he  is  re- 
quired to  keep  as  sheriff  of  Lincoln  county,  and 
which  said  time  was  about  the  18tb  day  of  De* 
cember,  A.  D.  1918,  had  never  kept  or  attempted 
to  keep  any  docket,  cash  hook,  fee  book,  or  other 
account  book  or  record  showing  a  record  of 
tecs  and  other  matters  in  connection  with  hia  said 
office  as  sheriff  of  Lincoln  county,  N.  M.,  and 
that  when  said  traveling  auditor  called  on  said 
above-named  defendant,  for  the  purpose  of  ex- 
amining his  accounts  and  records,  which  was 
during  the  fore  part  of  jannary,  A.  D. '  1014. 
he  found  that  what  records  said  sheriff  had 
were  Improperly  kept,  and  that  all  of  said  dock- 
ets, cash  book,  fee  book,  and  other  account 
hooks  or  records  had  been  written  up  or  pre- 
pared by  said  defendant  sheriff  within  a  few 
days  just  preceding  the  day  that  the  same  was 
tamed  over  to  the  said  traveling  auditor." 

If  tbe  facts  stated  are  sufficient  to  con- 
stitute a  cause  of  removal,  the  evidence  whol- 
ly falls  to  establish  the  some.  The  sfaeriflt 
testified  that  he  kept  books  of  his  accounts 
from  the  time  he  was  Inducted  into  office, 
whidi  were  prodnoed  upon  the  trial.  It  is 
true  these  books  were  not  models  of  expert 
bookkeeping,  bat  tt  Is  plain  that  the  sheriff 
honestly  attempted  to  comply  with  the  law, 
and  the  books  were  in  sudi  shape  that  the 
condition  of  bis  acooimts  could  be  ascertain- 
ed by  an  accountant  This  diarge  thareCore 
falls. 

As  to  tlie  <diarge  that  fba  idieriff  failed  to 
maintain  the  jail  In  a  sanitary  condition, 
the  Assistant  Attorney  General  says: 

"In  oar  Judgment  and  opinion  the  evidence  is 
not  sufficient  to  support  the  verdict  of  the  jury 
on  this  allegation  and  charge.  Only  ordinary 
conditions  are  shown  in  reference  to  the  condi- 
tion of  the  Mil*  and  what  considered  in  toto 
fails  to  make  out  any  case  of  neglect  of  duty. 
The  fact  that  the  toilet  was  constructed  without 
a  cover,  together  with  the  fact  that  the  flushing 
system  depended  primarily  for  its  efficiency  up- 
on the  suitply  of  the  water  from  the  tank  eon- 
nectcd  with  the  windmill,  together  with  tbe 
known  fact  that  the  tank  becomes  dry  because 
of  lack  of  wind,  when  considered  sleo  by  the 
evidence  of  tbe  state  that  tubes  of  water  were 
furnished  to  flush  tbe  toilets  when  the  windmill 
supply  gave  out,  together  with  other  evidence 
as  to  dirt  and  filtli,  all  indicate  that  there  was 
no  neglect  of  dnty  apon  the  port  of  the  sheriff." 

We  agree  with  this  condurion. 

We  do  not  believe  tbe  defendant  was 
awarded  a  fair  and  imparOal  trial.  While 
we  do  not  propoee  to  review  all  ruUugs 
of  the  court  in  admltUng  and  excluding  evi- 
doice,  because  not  necessary  to  n  detennlno- 
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tion  of  the  cue^  &  ftrw  exanqtleB  wU  dis- 
close tbe  basis  for  tbe  above  wpresslon. 

The  state  Introdaced  Oharlea  Gist  as  a 
witness,  who  testified  that  be  was  a  prisoner 
in  the  county  jail;  he  detailed  the  condition 
of  the  jail  as  to  cleanliness;  said  he  was 
called  as  a  witness  before  the  grand  jury 
against  the  sheriff;  that  other  prisoners 
were  before  the  grand  Jnry;  that  after  they 
bad  so  testified  before  the  grand  Jnry,  he 
heard  the  sheriff  say  that  **he  would  feed  us 
on  bread  and  water,"  thereby  implying  that 
the  threat  was  made  becanse  such  prison- 
ers had  testified  before  the  grand  Jury. 
When  the  defendant  was  upon  the  stand,  he 
was  asked  by  his  counsel  if  he  Iiad  made  this 
statement  attributed  to  him  by  the  state's 
wltne^  to  which  he  replied,  "I  did."  There- 
upon his  connsti  propounded  the  following 
question: 

"State  to  tbe  conrt  and  jury  what  waB  the 
occasion  of  your  making  tbat  Btatement  to  that 
prisoner ;  what  caused  you  to  make  tbat?" 

This  queatlou  the  witness  was  not  permit- 
ted to  answer.  Tbe  question  was  changed  by 
counsel  in  Tarlous  ways.  In  order  to  obviate 
possible  objection  to  the  form  of  the  ques- 
tion, and  elicit  his  version  of  the  conversa- 
tion testified  to  by  tbe  state's  witness,  all 
without  avail.  From  the  queetlMis  pro- 
pounded It  Is  apparent  that  the  defendant 
sought  to  show  that  the  statement  attributed 
to  htm  was  made  because  the  prisoner  re- 
fused to  work,  and  not  because  of  his  testi- 
mony before  tbe  grand  jury.  It  was  only 
fair  to  the  defendant  that  he  should  be  al- 
lowed to  give  his  version  of  th«  converaatlott, 
as  to  which  Gist  testified. 

Another  illastration  is  afforded  by  the  fol- 
lowing: Ramon  Lujan  had  been  janitor  at 
the  county  Jail  for  some  months  preceding 
the  return  of  the  accusation  against  the 
sheriff.  He  was  called  as  a  witness  by  the 
appellant,  and  after  testifying  as  to  his 
services  in  tbat  capacity,  and  means  of  obser- 
vation, this  queetlMi  was  pr<H>ounded  to 
him*  "Do  you  know  what  condition  tbe  jail 
was  kept  in,  as  to  deenllness  or  otherwise, 
during  the  time?"  This  question  was  held 
objectionable  by  the  court,  and  the  witness 
was  not  permitted  to  answer. 

On  cross-examinatiott  the  defendant  stated 
that  some  Items  bad  not  been  transferred 
from  his  original  boolcs  to  tbe  books  furnisb- 
ed  him  by  the  traveling  auditor;  on  redirect 
examination  the  following  question  was  ask- 
ed defendant: 

"Mr.  Chaves,  you  have  stated  in  your  cross- 
examination  that  there  was  some  things  in  some 
Of  these  books  of  yours  that  have  not  been 
transferred  to  the  books  famished  by  the  audi- 
tor; will  yoo  state  why  those  things  have  not 
been  transferred?" 

This  question  the  court  held  to  be  objec- 
tionable, and  defendant  was  denied  all  op- 
portunity to  explain  the  failure  If  be  could 
have  done  ao. 

On  cross-eumlnatlon  the  state's  attorney 


was  permitted  to  ask  defendant  u  to  an  ar- 
rest made  by  him  of  a  man  named  Brady, 
although  no  sndi  specification  was  contained 
in  tbe  diai^.  The  d,efendant  testified  that 
the  arrest  was  made  in  Lincoln;  that  he 
saw  tlie  defendant  In  Carrizozo  the  day  be- 
fore he  arrested  him,  and  told  him  that  he 
bad  a  warrant  for  bis  arrest,  but  that  before 
be  bad  made  the  arrest  Brady  left  and  went 
to  Lincoln.  Defendant's  attorney  objected 
to  tbe  questlona  on  the  ground  that  no  such 
charge  was  apedfled  In  tbe  accusation. 
TheremKm  the  district  attorney  said:  "He 
is  charged  with  having  charged  12^  cents 
a  mile  for  every  process  he  ever  served." 
The  court  remarked:  "The  man  was  ar- 
rested at  Oarrlzozo,  and  he  wanted  12^ 
cents  a  mile  for  going  to  Lincoln."  This  re- 
mark by  tbe  conrt,  assuming  that  the  ques- 
tions were  prop^ ,  necessarily  was  highly 
prejudicial  to  the  defendant,  for  he  had  just 
stated  that  the  defendant  was  not  arrested 
in  Carrizozo  but  In  Lincoln,  and  the  court, 
by  the  remark  aqnarely  challenged  the  truth 
<^  the  sheriff's  previous  statement,  and,  as  is 
well  known,  the  Jury  Is  always  very  prone 
to  give  absolute  credence  to  every  statement 
made  by  the  court.  Courts  should  be  very 
careful,  in  the  trial  of  a  cause  before  the 
Jury,  to  retrain  from  remaiks  or  statements 
which  may  have  a  tendency  to  create  an  im- 
pression in  the  minds  of  the  Jury  tliat  the 
court  disbelieves,  or  believes  any  evidence 
that  has  been  given,  or  that  he  leans  more 
stroagly  toward  one  side  than  the  other. 

This  question  propounded  to  defradeut  was 
excluded : 

"Is  It  not  true  tbat  when  you  presented  these 
bills  [referring  to  tbe  bills  preseuted  for  taking 
tbe  insane  woman  to  the  asylum]  yoti  requested 
the  county  commissioners  to  allow  your  expenses 
for  these  trips,  and  stated  to  them  that  you  of- 
fered it  only  to  show  tbat  the  services  were 
rendered?" 

The  ground  upon  which  It  was  exclude^l 
was  that  no  foundation  had  been  laid  for 
sueb  evidoioe.  The  statute  (section  1,  c.  5, 
L.  IS&d)  aathorizes  the  sheriff  to  charge 
12%  cents  per  mile  tor  certain  process,  etc., 
served  by  him,  and  for  transporting  prison- 
ers. Under  the  Constltntlon  the  sheriff  is 
precluded  from  recdvlug  any  fees  to  his 
own  use,  but  Is  requited  to  collect  and  turn 
said  fees  over  to  the  county  treasurer.  It  is 
a  diluted  question  as  whether  such  fees 
are  to  be  collected  from  the  county,  for  serv- 
ices performed,  and  then  returned  to  the 
county  treasurer  by  the  officer.  But  be  this 
as  it  may,  the  sheriff  certainly  should  have 
been  permitted  to  offer  such  explanation  as 
he  could  for  his  acts  and  conduct,  and  it  was 
for  the  jury  to  say  after  hearing  such  ex- 
planation, whether  he  "knowingly"  did  the 
acts  charged  against  him. 

Nor  would  the  court  permit  the  defendant 
to  show  by  the  record  that  tbe  commissioners 
bad  entered  an  order  allowing  him  the  sum 
of  92,000  pw  axinnm  as  an  advance  on  his 
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salair;  this,  on  the  theory  that  the  commis- 
sioners had  no  rl^t  to  make  any  siudi  allow- 
ance. ABsnmlng  that  the  court  was  right  as 
a  matter  of  law,  wlttaoat  so  deciding,  how- 
ever, this  evidence  should  have  gone  to  the 
Jury.  No  law  fixing  the  compensatloa  for 
county  officers  has  been  enacted.  The  At- 
torney General  of  the  state  adrlsed  boards  of 
county  commissioners  that  they  had  the  pow- 
er to  do  what  was  done  in  the  case.  See  Re- 
port of  Attorney  Oeneral,  1912, 1913,  pp.  183- 
181.  Can  it  be  said  that  a  court  can  Justly 
refuse  to  permit  a  county  officer  to  show  an 
act,  which  was  done  under  the  advice  of  the 
law  officer  of  the  state,  where  the  good  &lth 
of  the  officer  Is  vital  to  his  defense?  We 
think  not 

Presumably  the  appelant  was  elected  to 
the  office  of  sheriff  of  Lincoln  county  by  a 
majority  vote  of  the  dectors  of  that  county. 
The  verdict  in  this  case  stigmatizes  the  ap- 
pellant as  a  wrongdoer,  and  deprives  falm  of 
the  enjoyment  of  the  office  to  which  he  was 
elected.  Such  verdict  cannot  be  sustained 
unless  it  is  supported  by  substantial  evi- 
dence, nor  should  a  conviction  be  affirmed 
where  the  record  so  i^ainly  shows  that  the 
defendant  was  ccmslBtently  and  persistraitly 
deprived  of  an  opportunity  to  present  Ms 
defense,  under  the  well-established  rules  of 
judicial  procedure. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  wlU  be  reversed  and  the 
cause  remanded,  with  Instructions  to  award 
the  defendant  a  new  trial;  and  it  la  so 
ordered. 

HAKNA  and  PABEBB,  JJ.,  concur. 


ROUEBO  V.  McI^TOSM.   (No.  16660 
(Supreme  Court  of  New  Mexico.  Dec.  17, 1914.) 

(Svllabut  ly  the  Court.) 

1.  Appeal  and  Ebbob  (S  315*)— Time  vob  Ap- 
peal—Computation— New  TBIA&— "Final 

JUDOUEHT." 

Under  section  1,  c.  57,  Laws  of  1907,  pro- 
vidiDg  that  any  person  aggrieved  by  an^  nnat 
judgment  or  decision  of  any  district  court  in  any 
civil  cause  may,  at  his  election,  take  ^n  appeal 
or  sue  out  a  writ  of  error  within  one  year  from 
the  date  of  the  entry  of  the  same^  and  where  a 
motion  for  a  new  trial  or  rehearing  is  season- 
ably made,  the  time  within  which  the  appeal 
may  be  taken  or  the  writ  of  error  sued  out  is 
to  be  computed  from  the  date  of  the  denial  of 
the  motion,  and  not  from  the  date  of  the  rendi- 
tion or  entry  of  the  judgment  or  decree,  where 
the  motion  was  authorized  by  statutory  provi- 
sion and  operated  as  a  stay  of  execution,  be- 
cause until  such  motion  was  disposed  of  the 
judgment  was  not  "final  judgment"  within  the 
meaniug  of  the  statute. 

LICd.  I\^ote.— For  other  cases,  see  Appeal  and 
Krror,  Cent.  Dig.  ||  1895,  1806;  Dec  Dig.  g 
315* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Final  Decree  or  Judg- 
ment.] 


2.  TBESPA88  (I  46^)— TlMBBB— PBOOF.  ' 

In  an  action  for  trespass  by  catting  ac^ 
removing  timber  from  lands  of  the  plalntlif,  the 
proof  that  some  of  it  was  cut  by  defnidant  was 
insuffldent  to  charge  bim  with  reaponslUllty 
for  all  the  timber  missine  from  plaintiff's  land 
during  an  indeSnite  period  of  two  or  three  years. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
(3ent.  Dig.  %%  123-127;  Dec  Dig.  |  46.*] 

Error  to  District  Court,  BemalUlo  Coun- 
ty; H.  F.  Raynolds,  Judge. 

Action  by  WUliam  Mcintosh  against 
Eugenlo  Romero.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed,  and 
new  trial  granted. 

In  this  cause  defendant  in  error,  WUllam 
Mcintosh,  eommoiced  an  action  against  the 
plaintiff  In  error,  Eugenlo  Romwo,  on  ac- 
count of  alleged  trespass  commuted  by 
Eugenlo  Romwo  In  unlawfully  having  cot 
timber  from  the  lands  of  defendant  in  ei^ 
ror,  McIntiMih.  It  appears  from  the  record 
her^n  that,  prior  to  the  commencement  of 
this  action,  the  same  defendant  In  error,  Wil- 
liam Mcintosh,  commenced  and  prosecuted  to 
final  determination  an  action  against  this 
same  plaintiff  in  error,  Ev^nlo  Romero,  and 
others,  whereby  he  alleged  that  Eugenlo 
Romero  and  the  others  were  unlawfully  cut- 
ting timber  from  his  lands  and  prayed  that 
the  said  Eugenlo  Romero  and  the  other  de- 
fendants in  that  action  be  permanently  eo< 
Joined  from  the  further  cutting  of  timber 
upon  his  lands  and  for  other  relief.  The 
plaintiff  in  error,  Eugenlo  Romero,  by  his 
answer  to  the  complaint  in  this  action  plead- 
ed the  Judgment  rendered  In  the  first  action 
between  him  and  Mcintosh  as  being  res  ad* 
Judicata  of  the  cause  of  action  In  this  suit. 
The  defendant  in  error,  Mcintosh,  demurred 
to  this  defense,  and,  the  court  having  sus- 
tained the  demurrer,  plaintiff  in  error' here- 
in duly  filed  his  exceptions  to  the  ruling  of 
the  court  sustaining  the  demurrer  and  filed 
an  amended  answer  herein,  and  upon  the  Is- 
sue thus  Joined  this  cause  was  tried  by  the 
court  without  a  Jury;  the  Jury  having  been 
by  both  parties  waived.  The  court  rendered 
Judgment  against  the  plaintiff  in  error  herein 
for  the  sum  of  $6,492,  with  interest  at  the 
rate  of  6  per  cent,  per  annum  from  July  18, 
1906,  to  the  date  of  Judgment. 

S.  B.  Davis,  Jr.,  and  C.  A.  Spless,  both  of 
East  Las  Vegas,  for  plaintiff  in  error.  E.  W. 
Dobson  and  .E.  A.  Mann,  both  of  Albuquerque, 
for  defendant  in  error. 

HANNA,  J.  (after  stating  the  facts  as 
above).  Several  assignments  of  error  are 
presented  for  consideration,  but  we  must 
first  consider  a  motion  for  tbe  dismissal  of 
the  writ  of  error  upon  the  ground  that  the 
writ  was  not  sued  out  within  one  year  from 
the  date  when  the  Judgment  in  the  lower 
court  became  fiinaL 

The  court  rendered  its  Judgment  on  Janu- 
ary 10,  1912,  and  at  the  same  time  made  an 
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order  .granttng  idaintur  !n  error  20  days 
wiUOn  wbltib  to  file  ft  moUim  for  new  trial, 
wtaldi  was  filed  15  da^  later,  bat  not  dispos- 
ed of  DDtU  January  16,  1913,  almcwt  a  year 
later,  wlien  It  was  orerniled.  This  writ  of 
error  was  sued  ont  of  tfala  eonrt  January 
10,  1014. 

[1]  The  question  thoefoie  presented  is 
whether  the  judgment  became  final  upon  the 
date  of  Its  entry,  or  not  nntU  the  order  deny- 
ing and  overruling  the  motion  for  a  new 
trial  was  made  and  entered. 

Our  statute  of  limitation  upon  the  right  to 
an  appeal  is  section  1,  c.  6T,  Laws  1907,  viz.: 

"Any  person  aggrieved  by  any  final  judgment 
or  deosion  of  any  district  court  in  any  civil 
cause  may  at  bis  election  take  an  appeal  or 
sue  out  a  writ  of  error  to  the  aapreme  court 
at  tjie  territory  at  any  time  within  one  (1)  year 
from  the  date  of  the  entry  ot  the  same.  Ap- 
peals or  writs  of  error  may  also  be  taken  from 
nnal  jiidgmeuta  or  decrees  in  actions  for  par- 
tition that  determine  the  rights  and  interests  of 
the  rcBpective  parties  and  direct  partition  to 
be  made." 

In  many  Jurisdictions  where  appellate 
courts  hare  been  called  upon  to  pass  upon 
general  statutes,  such  as  ours,  providing 
that  the  appeal  or  proceedings  in  error  shall 
be  instituted  within  a  certain  time  from  the 
rendition  or  entry  of  the  Judgment  or  decree, 
it  has  been  held  that,  where  the  motion  for  a 
new  trial  or  rehearing  Is  seasonably  made, 
the  time  Is  to  be  computed  from  the  date  of 
the  denial  of  the  motion,  and  not  from  the 
date  of  the  rendition  or  entry  of  the  judg- 
ment or  decree,  where  the  motion  was  neces- 
sary to  the  consideration  in  the  appellate 
court  of  the  question  InTolved.  Thompson 
on  Trials,  |  2780;  2  R.  O.  U  107;  Fearce 
T.  Strickler,  0  N.  M.  46,  49  Faa  727;  Con- 
radt  T.  Lepper,  13  Wyo.  99,  78  Pac.  1.  3 
Ann.  Cas.  627  (see  cases  collected  In  note  fol- 
lowing last  citation). 

This  rule  may  be  said  to  have  the  sanction 
of  the  larger  number  of  American  appellate 
courts,  though  the  rule  Is  severely  criticised 
as  one  growing  out  of  judicial  legislation 
and  Is  not  followed  by  all  American  jurisdic- 
tions. Those  departing  from  ttiis  rule,  and 
holding  that  the  time  Is  to  be  computed  from 
the  actual  rendition  or  entry  of  Judgment  or 
decree  without  regard  to  the  foot  that  a  mo- 
tion for  new  trial  or  rehearing  is  pending, 
as  evidenced  by,  at  least,  a  partial  list  of 
the  cases  so  holding,  are  California,  Colora- 
do, Michigan,  Or^on,  Ohio,  Oklahoma,  and 
Texas.  See  Bomhelmer  v.  Baldwin,  42  Cal. 
27;  Brooks  r.  San  Frandsoo,  etc,  110  Cal. 
178,  42  Pac.  670 ;  Henry  v.  Mergnlre,  111  Cal.- 
1,  48  Pac.  887;  Houser,  etc.,  v.  Hargrove, 
129  Cal.  00,  61  Pac.  660 ;  Pnckbaber  v.  Hen- 
ry, 147  Cal.  424,  81  Pat  1105;  Freas  v.  Town- 
send,  1  Colo.  86;  Slatterly  v.  Robinson,  7 
Colo.  App.  22,  42  Pac.  179;  Burchlnell  v. 
Bennett,  10  Colo.  App.  150,  50  Pac.  206;  Hill 
T.  Hill,  114  Mich.  509,  72  N.  W.  697;  Sellg 
V.  Akron,  ete.,  10  O.  G.  D.  B3S,  19  Ohio  Clr. 
Ot  lb  638;  Brown  r.  Goal  Co.,  48  Ohio  8t 


942,  28  N.  E.  660;  Dowty  T.  Pepple,  68  Ohio 
SL  395,  60  N.  B.  923 ;  Cooper  v.  Xoakun,  91 
Tex.  391,  43  S.  W.  871 ;  Doorley  v.  Buford, 
ete.,  S  Okl.  694,  49  Pac.  986;  Manes  y.  Hoss, 
28  OkL  489.  114  Pac.  608;  Lee  et  aL  Sum- 
mers, 86  OkL  784,  130  Pac  268;  McCartney 
r.  Shipherd,  60  Or.  133,  117  Pac  814.  Ann. 
Gfts.  lOlBD,  1267;  Gearln  et  al.  v.  PorUand, 
etc.,  62  Or.  162,  124  Pac  258;  Hahn  v.  As- 
toria Nat.  Bank  et  aL,  63  Or.  1, 114  Pac  1184, 
123  Pac  284;  Millw  t.  MUier,  65  Or.  661, 
131  Pac  808,  188  Pac  86. 

We  understand  the  reason  generally  ui^ied 
In  suppOTt  (tf  the  first  rule,  ber^  referred 
to,  to  be  that  the  character  of  finality  does 
not  attach  to  the  Jndgment  or  decree  until 
the  motion  for  a  new  trial  has  bem  dl^osed 
ot  The  tMet  objectUm  to  the  rule  Is,  and 
this  has  glTOi  rise  to  the  second  rule,  that 
the  statute  ot  limitation  nsnally  provides 
that  the  proceedinga  lo(Mng  to  a-  review  of 
the  cause  must  be  Institnted  within  a  fixed 
time  after  the  rendition  or  entry  of  the  jndg- 
ment or  decree,  and  to  modify  the  terms  of 
the  statute  by  judicial  <^>inlon.  without  statu- 
tory authority  for  aut^  ruling,  to  the  effect 
that  tiie  time  limited  Is  extended  until  a  mo- 
tion for  a  new  trial  or  rehearing  is  disposed 
of,  cannot  be  other  than  judicial  legislation. 

We  have  observed  that  many  of  the  de- 
dslons  favoring  the  rule  that  the  statute  is 
tolled  by  the  motion  for  a  new  trial,  are  of 
jurisdictions  where  the  period  of  limitation 
is  short,  as  where  It  is  90  days  or  6  months ; 
although  some  cases  are  to  be  found  where 
the  period  is  longer.  Other  reasons  for  the 
rule  exist  dependent  upon  statutory  or  other 
peculiar  conditions,  some  of  wblch  are  point- 
ed -out  in  the  opinion  of  an  Oregon  case 
(Gearln  et  at  v.  Portland  Ry.,  L.  &  P.  Co., 
62  Or.  162,  124  Pac.  256),  as,  for  example, 
where  a  statute  provided  that,  if  the  motion 
assigns  as  a  reason  for  the  new  trial  an  ex- 
ception to  the  decision  of  the  case,  the  de- 
cision shall  be  carried  forward  to  the  time 
of  ruling  upon  such  motion;  where  a  mo- 
tion for  a  new  trial  Is  made,  by  statute,  a 
prerequisite  step  in  the  proceedings  for  re- 
view ;  or  where,  by  statute,  the  motion  oper- 
ate as  a  stay  of  execution. 

It  would  be  Idle  to  give  further  consid- 
eration to  the  reasons  supporting,  or  op- 
posed to,  either  of  the  two  rules  referred  to 
in  this  opinion;  it  being  snfiBdent  to  say 
that  the  rule  should  be,  and  generally  has 
been,  considered  dependent  upon  statutory 
provisions  of  the  different  jnrlsdlcttona. 

We  therefore  turn  to  a  consideration  of  our 
statutes  affecting  the  question. 

This  being  a  case  tried  to  the  court  with- 
out' a  Jury,  a  motion  for  a  new  trial  might 
be  said  to  be  unnecessary  (section  24,  c.  67, 
Laws  1907),  and  It  is  contended  by  defendant 
In  error  that,  while  it  was  the  privilege  of 
plaintiff  In  error  to  file  a  motion  for  a  new 
trial.  It  only  had  the  effect  of  stayiiUT 
cation  until  It  was  disposed  of,  and  the  Judg- 
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meat  was,  notwithstanding,  a  final  one  and 
the  only  one  entered  in  the  muse. 

As  we  have  seen,  a  motion  for  a  new  trial 
is,  In  fact,  unnecessary  in  causes  tried  by 
the  court  without  a  Jury,  but  It  Is  also  pro- 
vided by  section  2891,  C.  L.  1897,  that  "mo- 
tions for  new  trials  •  •  •  shall  be  en- 
tertained" without  guallflcatlon  as  to  the 
class  of  cases,  or  otherwise.  It  therefore  can- 
not be  contended  that  the  motion  In  this  case 
was  improper,  and,  aside  from  the  fact  that 
it  was  received  and  considered  without  ob- 
jection, it  was,  in  our  opinion,  a  permissible 
course  of  procedure.  It  therefore  remains  to 
condder  the  effect  of  the  motion.  By  sec- 
tion 135  of  the  Code  of  ClvU  Procedure 
(Comp.  Laws  1897,  i  2685),  it  is  provided 
that  "Judgment  shall  be  entered  and  ex- 
ecution may  be  issued  tliereon  unless  a 
motion  for  a  new  trial  is  made,"  etc.  In 
our  opinl<m,  the  filing  of  such  motion  with- 
in the  time  stlpnlated  deprives  the  Judgment 
of  its  character  of  finality  and  brings  it  with- 
in the  first  rule  referred  to  in  this  opinion. 
This  rule  has  been  followed  by  our  territorial 
Supreme  Court  in  the  case  of  Pearce  v. 
Strickler,  8  N.  M.  48,  49  Pac.  727,  and  we  see 
no  reason  for  departing  from  this  holding  at 
this  time.  For  which  reason  the  motkui  to 
dismiss  is  denied. 

Several  other  assignments  of  error  are  pre- 
sented for  consideration,  but  one  is  chiefly 
relied  upon  by  plaintiff  In  error,  and,  being 
decisive  of  the  case,  it  is  necessary  only  to 
dispose  of  this,  the  third  assignment,  which, 
quoting  from  brief  of  plaintiff  in  error,  is  as 
follows: 

"The  coart  erred  In  rendering  Jadgraent 
against  the  said  plaintiS  in  error  in  the  sum 
of  $6^92,  the  evidence  in  said  cause  not  war^ 
ranting  or  snstaining  a  jiidinnent  in  snid  canse 
in  any  snm  in  excess  of  $2S.? ;  it  appearing 
from  the  record  and  transcript  of  the  evidence 
herein  that  the  defendant  in  error  produced  no 
evidence  proving  or  tending  to  prove  that  plaiip- 
tiff  in  error  cut  or  procured  to  be  cut  any  treea 
or  timber  whntsoever  upon  the  lands  of  defend- 
ant in  error,  and  the  only  evidence  in  said  cause 
which  proves  or  tends  to  prove  that  plaintiff 
in  error  cut  and  procured  to  be  cut  timber  on 
Mid  lands  is  the  evidence  of  the  witness  Ray- 
mundo  Romero,  a  witness  who  testified  on  behalf 
of  plaintlEf  in  error,  and  the  evidence  of  said 
Kaymundo  Romero  proves  that  the  value  of  the 
timber  so  cut  by  said  plaintiff  in  error  was  of 
the  value  of  only  $283." 

[t]  We  do  not  deem  it  necessary  to  discius 
mncb  of  tiie  testimony  Introduced  In  the 
cas&  Ttie  essential  point  in  controversy  is 
whether  it  was  proven  that  plaintiff  In  enor 
cut  the  timber  in  question,  and  to  t^e  extent 
of  the  amoont  awarded  as  damages  by  the 
Judgment 

By  defendant  In  error  it  is  uned  that 
the  answer  of  plaintiff  In  error.  In  a  former 
proceeding,  wherein  the  tlUe  to  the  same 
lands  was  involved  and  an  injunction  sought 


against  the  present  plaintiff  in  error  and 
others  to  restrain  trespass  therenpon,  sup- 
plies the  alleged  latOc  of  evidence  In  this  re- 
spect, and,  being  an  edmlsrttm  against  In- 
terest, is  conelBslve  upon  plaintiff  in  error. 
The  essential  all^tlons  of  bbi  answer,  In 
the  respect  referred  to,  are: 

"And  further  answering,  these  defendants  deny 
that  the  said  firm  of  Dye  &  Romero  have  been 
engaged  in  cutting  and  is  engaged  in  cutting  any 
timber  upon  the  lands  described  In  said  com- 
plaint, or  any  part  of  the  same,  but  defendants 
allege  Kugenio  Romero  is  mgaged,  with  author- 
ity of  the  said  commisstoners  of  the  said  grant 
of  Chilili,  in  cutting  ties  upon  parts  of  the  tract 
of  land  described  in  said  complaint,  but  which 
said  parts  of  said  tracts  these  defendants  deoy 
that  the  said  plaintiff  has  any  right  or  title 
thereto,  or  ever  had  any  such  right  or  title." 

Defendant  in  error  contends  that  by  this 
answer  plaintiff  in  error  "admitted  that  he 
and  he  only  cut  timber  from  appellee's  land." 
We  do  not  consider  that  this  Is  a  correct  in- 
terpretation of  the  lading.  He  denied  that 
Dye  &  Romero  had  been  so  engaged,  and  af- 
firmed that  he,  himself,  had  been  cutting 
timber;  but  the  language  Is  not  susceptible 
of  the  construction  that  none  others  had  been 
cutting.  The  evideuoe  of  one  of  the  witness* 
es  is  that  a  large  force  of  men  undw  Btnvloj* 
ment  by  a  firm  known  as  Laub  &  Romero  had 
been  cutting  over  the  tract  of  land  in  ques- 
tion during  the  winter  of  1904.  and  within 
the  period  of  time  fixed  by  Boss  as  the  time 
within  which  the  timber  had  been  cut,  which 
was  Included  within  his  estimates  made  in 
June,  1906.  This  testimony  would  certainly 
clond  the  issue  of  whether  Romero  cut  all 
the  timber  in  qoestlon,  and,  there  bdiiff  no 
proof  that  be  did  so,  we  consider  the  assign- 
ment well  taken. 

This  case  has  much  in  comrnon  with  the 
case  of  Stonemnn-Zearlng  Lumber  Ca  t.  Mo- 
Comb,  92  Ark.  297.  122  S.  W.  048.  «nd,  as  in 
that  case,  it  seems  to  us  to  be  largely  a  matter 
of  conjecture,  without  evidoice  on  wM<di  to 
base  it,  that  plaintiff  In  error  had  cot  all  of 
the  timber  on  the  lands  of  Mr.  Mcintosh, 
which  bad  been  cnt  within  two  or  three 
years.  Ttie  burden  of  proof  was  on  the  de- 
fendant in  error,  btfore  hi  conld  recover,  to 
show  that  plaintiff  In  error  had  cnt  the  tim- 
ber. Before  he  can  recover  anything,  he 
must  prove  the  quantity  of  the  timber  cnt, 
by  plaintiff  In  error,  and  bare  proof  that 
some  of  the  timber  was  cut  by  plaintiff  in  er- 
ror is  not  Bufllcient  evidence  to  charge  him 
with  responsibility  for  all  ttie  tindwr  n^lssinK 
from  ttie  land  daring  an  Indeflnlte  peOoA  of 
two  or  three  years. 

Therefore  the  Judgmoit  is  reversed,  and  a 
new  trial  granted,  and  It  Is  so  ordered. 

ROBBBTB,  a  3n*al  PABKBR,  coa- 
cnr. 
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TBx  puto  BCNCH.  (No. 
(aapmneOeoTtofMewMtidoo.  Dec.  Sft.  1914^ 

InroxjcATina  Liquors  (S  2d*)-^0QAL  Option 

Election— Validtet. 

Under  tbe  provisuna  el  weotion  8,  e.  78,  S. 
li.  1913,  BD  electiOD  for  the  pwrpoae  of  deter- 
mining  whether  the  sale  (rf  intoxiciiting  liquor 
Bhall  be  prohibited  within  a  given  district  can- 
not be  held  within  two  months  preceding  any 
other  election,  and  such  an  election  held  within 
two  months  preceding  the  regular  biennial  elec- 
tion for  justices  oS  toe  peace  and  constables  is 
absolutely  sail  and  Toid. 

{Ed.  Note.— i^or  othw  eases,  see  Intoxicating 
Liquors,  Oent.  Dig.  f  S7 ;  Dtc  Dig.  f  2^*1 

Original  application  for  writ  of  habeas  cor- 
pus by  Joa  Buncta.  FetltioBer  dlachaiged. 

O.  P.  EasterwooO,  of  Clayton,  for  relator. 
Ira  L.  Orimshaw,  Aast  Ali^.  Gen.,  tot  the 

State. 

PER  CURIAM.  The  petitioner  was  arrest- 
ed and  Is  being  held  in  custody  by  the  sberifl 
of  Union  county  for  an  alleged  violation  of 
chapter  78,  Laws  1013.  The  act  provides  for 
the  holding  of  elections  In  districts  In  the 
state  upon  the  aueation  of  the  prohibition 
of  the  sale  of  Intoxicating  liquors  therein. 
Section  3  of  the  act  prohibits  the  holding  of 
any  snCh  election  within  two  months  pre- 
ceding any  other  election.  The  election  in 
this  case  was  held  on  the  21st  day  of  No- 
Traiber,  1914,  which  was  within  00  days  next 
preceding  the  biennial  election  for  Justices 
of  the  peace  and  constables  In  all  of  the  pre- 
cincts of  the  state,  as  provided  for  In  sec- 
tlOT  3224,  C.  L.  1897.  By  reason  of  the  pro- 
hibition of  the  act  of  1913,  this  election  was 
absolutely  null  and  void. 

It  follows  that  the  petitioner  is  not,  and 
cannot  be,  charged  with  a  violation  of  diap- 
ter  78,  Laws  1913,  supra. 

For  the  reasons  stated,  the  petitioner  will 
be  diacharged. 


Ex  parte  TOWNDROW.  (No.  1760.) 
(Snpreme  Oonrt     New  Mexico.  Dec.  31, 1914.J 

fSyUabua      t\e  Court.) 
Habias  Corpus  (8  30*)— Inbufficibnt  Cou- 

PUINT— DiSCHABGB  OT  PkTITIONEB— RlQHT. 

Upon  an  application  for  a  writ  of  habeas 
corpus,  to  secure  petitioner's  release  from  the 
custody  of  the  sheriff,  where  such  officer  holds 
the  petitioner  under  a  warrant,  issned  upon  a 
complaint  based  on  information  and  belief,  ana 
the  Attorney  General  admits  that  the  process  is 
not  a  lawful  process  and  is  insufficient  to  jus- 
tify  petitioner  s  detention,  the  application  will 
be  granted  and  the  petitioner  discharged. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pas,  Cent  Dig.  {  25 ;  Dec.  Dig.  }  30.*] 

Original  petition  for  writ  of  habeas  corpus 
by  John  H.  Towndrow.  Petition  granted,  and 
petmoner  djsctaa^^ed,  without  prejudice  to 
other  proceedlngB. 


Jean  Q.  Nortbcott,  of  TzInMad.  Colo.,  and 
Xohn  Morrow,  ot  Baton,  lor  petLtlfflwr.  .  Ira 
U  Grlmi^w.  Aait  Atty.  Gen.,  for  tUe  State; 

PER  CURIAM.  On  the  flOth  day  of  Au- 
gust, 1914,  the  petitioner  was  arrested,  charg- 
ed with  the  murder  of  Lillian  Towndrow,  his 
wife.  Judge  Thomas  D.  XJeb,  presiding  judge 
ot  the  Eighth  Judicial  district,  sat  as  the  ex- 
amining magistrate  and  heard  the  testimony 
Introduced  upon  the  application  for  bail. 
Upon  the  conclusion  of  the  testimony,  the 
court  found,  among  other  things,  that  a  crime 
had  been  committed,  and  that  there  was  prob- 
ably cause  to  believe  the  defendant  commit- 
ted the  crime,  and,  on  the  application  for 
ball,  reserved  his  ruling  and  took  under  ad- 
visement the  question  as  to  whether  or  not 
the  said  defendant  was  entitled,  under  the 
Constitution  and  laws  of  this  state,  to  ball, 
and,  thereafter,  oa  the  16th  day  of  Septem- 
ber, 1914,  the  aald  >ndge  ordered  that  defMid- 
ant  be  admitted  to  ball  In  the  sum  of  $15,- 
000.  This  ball  was  given  by  the  defendant  In 
the  form  of  a  recognizance,  denominated  an 
appearance  bond,  with  sureties  aa  required 
by  law,  which  was  approved  by  the  sheriff, 
and  the  defendant  was  released  thereon, 
l^ereafter,  on  the  7th  day  of  December, 
which  was  the  flrst  day  of  the  regular  Decem- 
ber, 1914,  term  of  the  district  court  of  Colfax 
county,  the  petitioner  and  other  d^endants 
interested  in  other  cases  interposed  a  chal- 
lenge to  the  array  ot  tlie  grand  Jury,  whlcb 
had  been  summoned  to  appear  on  that  date 
to  serve  for  that  term  of  court  This  chal- 
lenge was  sustained  by  the  court,  whereupon 
the  court  directed  the  sheriff  to  take  the  pe- 
titioner into  custody,  and  also  directed  the 
district  attorney  to  file  In  the  district  court 
an  Information  against  the  petitioner,  charg- 
ing him  with  having  killed  and  mnrdwed  the 
said  Lillian  Towndrow.  The  district  attor- 
ney filed  the  Information,  which  was  sup- 
ported by  the  oath  of  W.  R.  Hlienbaugh,  up- 
on Information  and  belief  only,  however.  Up- 
on this  information  a  warrant  was  Issued, 
and  it  is  upon  this  Information  and  the  war- 
rant issued  thereon  that  petitioner  Is  being 
detained  in  the  custody  of  the  sheriff  and  de- 
prived of  his  liberty. 

The  attorneys  for  the  petitioner  and  the 
Attorney  General  have  filed  in  this  court  a 
written  stipulation,  which  among  other  re- 
citals and  agreements,  contains  the  follow- 
ing: 

"The  Attomsy  General  admits  that  the  war- 
ranty copy  of  which  is  attached  to  the  petition 
herein,  and  under  which  the  petitioner  is  held 
in  restraint  1*  not  a  lawful  process,  and  la  in- 
sufficioit  to  juBtlfy  petitioner's  detention,  be* 
cause  the  warrant  was  issued  upon  a  complaint 
based  on  information  and  belief.**' 

In  view  of  this  admission  by  the  states  the 
application  will  be  granted  and  petitioner  will 
be  discharged  from  the  restraint  under  the 
warrant  issued  upon  the  Information  filed 
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December  9,  1S14,  wlUiont  prejudice  to  any 
proceeding  heretofore  Instltated,  now,  or 
hereafter  to  be  instltated  by  the  state  touch- 
ing the  charge  against  the  petitioner  for  the 
murder  of  Lillian  Towndrow, 


BBOBST  r.  EL  PASO  ft  S.  W.  00. 

(No.  im) 

(Suprfflne  Court  of  New  Hexlc&   Dee.  16, 

1914.) 

(ByUabut  hy  the  Court.) 

1.  AppBAX.  Ann  Ebbob  (|  107S*)  —  AssiQH- 

UEITTB  OF  EaSOB— WAIVEB. 

Assifrnments  of  error  not  argtied  in  appel- 
lant's brief  are  deemed  to  tuve  been  waived. 

[Ed.  Note.— For  other  caiea,  see  Appeal  and 
Error,  Cent.  Dig.  H  425^4261;  Dec.  Dig.  | 
107a*] 

2.  TBIAL    (i  253*)— iNBXBDCnOHS— iQNOBINa 
IBSUES. 

In  a  suit  for  damages  on  account  of  alleged 
asaanlt  by  an  ofBcer  or  ipedal  agent  -  employed 
by  a  railway  company,  at  its  atatton,  by  a  per- 
son rightfully  at  such  station  but  In  an  Intoxi- 
cated condition,  a  requested  Instruction  that 
"the  fact  that  Mark  Johnson  was  an  officer 
and  special  agent  of  the  defendant  would  not 
require  him  to  submit  to  an  assault  by  the 
plaintiff,  but  he  had  the  right  to  repet  any  as- 
sault which  the  plaintiff  may  have  made  or  at- 
tempted to  make  with  all  tjie  force  which  un- 
der the  circumstances  and  conditions  seemed 
necessary  to  him,"  is  properly  refused,  as  it 
does  not  correctly  state  the  law,  In  that  it  fails 
to  impose  upon  Uie  assaulted  party  the  duty  of 
acting  in  good  faith  and  as  a  reasonably  pru- 
dent man  under  such  circumstances  would  acL 
using  no  more  force  than  is  necessary  to  repel 
the  force  which  is  tieing  used  against  him. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Diifr.  H  ei8-62S;  Dee.  Dig.  f  263.*] 

Appeal  from  District  Oonrt,  Qaay  Oonnty; 
T.  IX  Liel^  Judge. 

Action  by  John  U  Brobst  against  tbe  El 
IPaso  ft  Southwestern  Company,  a  corpwa- 
tion.  Judgment  for  plalntUF,  and  defendant 
appeals.  Aflarmed. 

The  appellee,  John  L.  Brobst,  brought  hla 
suit  against  the  Southwestern  Campany  to 
recover  damages  on  account  of  Injuries  re- 
ceived by  appellee  by  reason  of  an  alleged  as- 
sault made  upon  him  by  one  Mark  Johnson, 
the  agent  of  said  appellant.  Evidence  was 
Introduced  to  the  effect  that  the  appellant 
company  was  a  railroad  corporation  and 
maintained  a  depot  at  Tucumcarl  for  the 
transaction  of  Its  business  with  the  public, 
and  that  said  Mark  Johnson  was  the  agent  of 
the  company,  and  that  he  was,  at  the  time 
of  making  the  alleged  assault,  engaged  In 
the  performance  of  his  duty  as  a  special  of- 
ficer of  the  company;  that  appellee  arrived 
at  said  depot  on  the  early  morning  train  en 
route  to  a  point  In  Oklahoma ;  he  stopped 
nt  Tucumcarl,  where  it  was  necessary  to 
change  cars;  he  was  found  asleep  in  tbe  de- 
pot by  said  Mark  Johnson  and  told  to  get  out, 
and  was  ejected  from  the  depot  and  the  right 
of  way  of  appellant  company.  The  appellee 
was  lnto.xlcated,  and  after  he  was  ejected 


by  the  special  officer  be  returned  to  the  d^wt, 
when  the  alleged  assault  occurred.  After 
trial  the  jury  returned  a  verdict  ftv  the 
plaintiff  for  fl,190.16.  The  appellant  then 
moved  for  a  new  trial,  which  was  overruled 
and  an  appeal  was  prayed  to  this  court  S^- 
ror  was  assigned  upon  four  grounds,  all  of 
which  were  based  upon  the  fallnre  of  the 
court  to  give  certain  requested  iDstmetlons. 
Only  one  of  these  grounds  la  argued  In  th^ 
brief. 

Edwin  Mechem,  of  Alamogordo,  and  Haw- 
kins &  Franklin,  of  El  Paso,  Tex.,  for  appel- 
lant H.  H.  McBlroy,  and  H.  L.  Bo(m»  both 
of  T^icamcazI,  for  ajHwUee. 

BATMOLDS,  District  Judge  (after  stating 
the  facta  as  aboTe).  [1]  Under  former  ded- 
Edons  of  this  court  only  assignments  of  «v 
ror  which  are  argued  by  counsel  in  their 
brief  will  be  considered  and  passed  upon 
by  this  court  When  not  so  argued,  such  as- 
signments are  deemed  to  have  be^  waived. 
Riverside  Sand  ft  Cement  Co.  v.  Hardwlek, 
16  N.  M.  479,  482,  120  Paa  323. 

[2]  Tbe  only  error  asrigned  and  argued  in 
the  brief  la  as  follows: 

"3.  The  court  erred  in  refusing  to  give  tbe 

}ury  the  eighth  instruction  requested  by  appel- 
ee,  to  wit,  The  fact  that  Mark  Johnson  was 
an  officer  and  special  agent  of  the  d^endant 
would  not  require  him  to  submit  to  an  assault 
by  the  plaintiff,  but  he  had  a  right  to  repel  any 
assault  which  the  plaintiff  may  have  made  or 
attempted  to  make  with  all  the  force  which 
under  the  circumstances  and  conditions  seemed 
necessary  to  him.' " 

The  api>ellaut  cites  no  authority  for  the 
correctness  of  this  Instruction,  and  we  are 
of  the  opinion  that  It  does  not  embody  the 
law,  placing  as  It  does  the  right,  without  any 
limitation,  upon  the  assaulted  party  to  use 
such  force  as  he  may  deem  necessary  and  In 
making  him  the  sole  Judge  of  the  amount  of 
force  that  Is  necessary,  without  regard  to 
the  nature  of  the  assault,  his  good  faith,  or 
of  the  reasonableness  of  his  action  under  the 
circumstances  at  tbe  time  of  the  assault  In 
self-defense  the  assaulted  party  can  use  on- 
ly such  force  as  Is  necessary  to  protect  him- 
self from  Impending  danger,  but  he  must 
have  reasonable  cause  to  believe  that  danger 
of  great  bodily  Injury  Is  imminent,  and  must 
act  In  good  faith,  as  a  reasonably  prudent  man 
under  such  circumstances  would  act  end  use 
no  more  force  than  is  necessary  to  repel  the 
force  which  Is  being  used  against  him.  Id 
the  case  of  Territory  v.  Trapp,  16  N.  M.  700, 
at  page  709, 120  Pac  702,  this  court  sustained 
a  refusal  of  the  trial  court  to  give  an  instmc- 
tlon  similar  to  the  one  asked  for  by  appellee, 
in  that  It  omitted  the  element  of  reasonable- 
ness  of  defendant's  belief  In  the  existence  of 
danger.  Furthermore,  this  Instruction  does 
not  take  Into  consideration  the  nature  of  the 
as.<:ault  made.  There  Is  a  great  difference 
between  a  simple  assault  and  an  assault  with 
a  deadly  weapon;  and  the  force  necessary 
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to  repel  the  ktter  wmild.  If  ueA  In  the  case 
of  a  slmide  aoBattlt,  make  tbe  asBanlted  part7 
the  ftssaUant  We  have  oarefaUj  read  the 
record  In  this  oeiae.  and  It  ftiUs  to  show  a 
dangerous  or  rlcions  assanlt  the  aK>^lde. 
In  fact,  it  was  denied  hj  the  appellee  on 
croBs-examinatlm  that  there  was  any  aa- 
savlt  vhaterw  made  upon  awtilants  agent, 
Johnson,  and  Hu  sole  witness  for  the  appel- 
lant stated,  in  answer  to  a  oueetlon  as  to  tlie 
dlqposition  of  the  appelles^  that  "his  disposi- 
tion was  very  genial;  he  did  not  seem  to 
be  oat  of  linmor  In  any  way."  The  law  Is 
oorrecUy  stated  in  a  note  to  tbe  case  of  Drys- 
dale  T.  State  of  Georgia,  6  U  R.  A.  424,  as 
follows: 

"The  party  assaulted  is  jostifled  In  using  sudi 
force  as  li  necessary  to  repel  an  assailant,  but 
BO  more;  and  if  noneceaaary  force  is  used  be 
becomes  the  assailant."  GaUagher  t.  State,  8 
Minn.  270  (Gil.  185);  People  t.  Williams,  S2 
Cal.  280;  People  t.  CampbeU,  30  Gal.  312;  Ras- 
berry  t.  State.  1  Tex.  App.  661;  Stewart  t. 
State,  1  Ohio  St  60. 

Vrom  a  carefnl  contfderatlon  of  the  whole 
record,  baring  found  no  error  therein,  the 
judgment  of  Oie  lower  court  is  affirmed. 

ROBERTS,  a  3.,  and  HANNA,  J.,  conear. 


SANDBLIi  T.  NORMBNT.  <No.  1699.) 

<Siipieme  Court  of  New  Mexico.   Dec.  2, 1S14. 
Rehearing  Denied  Jan.  4,  1816.) 

{SvtMtu  hn  the  Court.) 
X,  Apful  ApiD  Bbbob  (I  843*)— FaiNCiPAi. 

AND  SUBBTT  (|  45*)— BVIDENCB— InBTBUOT- 
KD  VeBDICX. 

The  court  will  not  pass  apon  the  effect  of  a 
motion  by  both  parties  (or  an  instructed  ver- 
dict, where  there  is  no  evidence  in  the  record 
which  would  have  warranted  a  verdict  for  ap- 
pellant, if  the  cause  had  been  submitted  to  the 
jury.  ErideDce  reriewed.  SeU,  that  the  court 
properly  directed  a  verdict  for  appellee. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  A  8331-S341i  Dec.  Dig.  | 
843;*  Principal  and  Soiety,  Cent  Dig.  |  22; 
Dec.  Dig.  I  4S.*3 

2.  Bills  and  Notes  (|  869*)  —  Dbritses  — 
Tbansactzohs  Bbtwbiev  Makkbs. 

No  representations,  true  or  false,  made  by 
one  maker  of  a  note  to  another,  no  secret  under- 
standing between  such  makers,  no  inducements 
offered  by  one  to  the  other,  lAeet  tbe  validity 
of  the  instrument  in  the  hands  of  tiie  payee, 
nnless  he  knew  or  was  chargeable  with  notice 
of  snch  facts. 

[Ed.  Not&— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  851 ;  Dec.  Dig.  |  369.*] 

3.  Pbinoifal  aud  Sobett  ({  126*)— Dis- 
CBABOE  or  Subett— Gbouhos— Pabsivbness 
or  Cbeditob. 

The  mere  passiveness  of  the  creditor  in  the 
collection  of  his  debt,  either  of  the  prlncipsl 
debtor  or  from  collateral  securitiea  held  by  him, 
is  not  sufficient  grounds  for  discharging  the 
surety. 

[Ed.  Note^— For  other  cases,  see  Principal  and 
Sare^.  Gent.  Dig.  H  812-828;  Dee  Dig.  i 
125.*] 


4.  WxTNsasis   <l  888*)  —  Uduohhbit— 

Foundation  — Coittbadiotobt  SrATEUNNra 

— Dbpositions. 

Where  a  party,  taking  the  deposition  of  a 
witness,  seeks  to  impeach  such  witness  by  show- 
ing  tliat  he  has  made  a  contrary  statement,  at 
another  time  and  place,  as  to  tbe  (acts  about 
which  he  testified.  It  Is  incumbent  upon  auch 
patty  to  have  the  statsment,  so  submitted  to  the 
witness,  incorporated  Into  the  depodtion,  in  or- 
der to  lay  the  proper  foandati(m  for  its  intro- 
duction. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  li  1283-1242,  1246;   Dee.  Dig.  i 

38a»3 

6.  Tbial  (I  38S*)— ViBDicT— VAianiTT— Juno- 

MBKT. 

Where  the  question  as  to  the  amount  of  the 
money  judgment  which  plaintiff  Is  entitled  to  re- 
cover, if  a  recovery  is  to  be  had,  is  not  disputed, 
and  can  be  ascertained  bom  the  pleadtngs,  and  U 
simply  a  matter  of  calculation,  a  verdict  return- 
ed by  the  jury,  finding  the  issues  in  the  case  for 
the  plaintiff,  without  stating  the  amount  of  tbe 
recovery,  is  sufficient  to  support  a  judgment. 

[Ed.  Note.— For  other  cases,  see  TrijO.  Gent. 
Dig.  SS  784.  786;  Dec.  Dig.  |  333.*] 

6.  New  Tbial  Q  102*)— Nkwz.t  Dimotbbed 

BVIDnNCB. 

Where  a  party  to  a  suit  is  cognizant  of  the 
(act  that  a  witness  residing  beyond  tbe  jurisdic- 
tion of  the  court  can  testify  as  to  certain  facts, 
material  to  the  issues  in  the  caae^  it  is  bis  dn^ 
to  take  the  deposition  of  Uie  absent  witness,  and 
where  he  does  not  do  so,  or  attempt  to  do  so  in 
good  faith,  he  cannot  procure  a  new  trial  on 
the  ground  of  newly  discovered  evidence,  based 
on  facts  as  to  which  such  witness  will  testify. 

[Ed.  Note.— For  other  cas^  see  New  Trial, 
Gent.  Dig.  H  207,  210-214 ;  Dec.  Dig.  |  102.*] 

7.  New  Tbial  (I  160*)— Gbodndb— Absence 
or  WiTHEas— failubx  to  Take  Deposition 
— ExcnsE.  . 

Where  a  party  seeks  to  justify  a  failure  to 
take  the  depoaidon  of  a  wibiesa,  residing  within 
another  state,  it  Is  Incumbent  upon  him  to  es- 
tablish the  fact  that,  under  the  statutes  of  the 
state  where  the  witness  resides,  no  power  ex- 
ists in  the  courts  of  that  state  to  compel  the  at- 
tendance and  testimony  iif  tbe  witness. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  fS  806-310;  Dec  Dig;  1 160.*] 

8.  JUDOMENT  (I  276*)— BNTBT— Nono»-STAT- 

DTE. 

Subsection  136,  |  2685,  Comp.  Laws  1887 
(Code  Civ.  Proc.  subsec.  130),  refers  only  to 
the  rendition  ffiC  the  judgment,  and  not  to  tbe 
entry  thereof. 

[Bd.  Note.^For  other  casss,  see  Judgment, 
Gent.  Dig.  H  642-546;  DeeTDlg.  I  270.*! 

Appeal  trtm  District  Court,  Santa  Fe 
County;  M.  C.  Mech^,  Judf^e. 

Action  by  J.  H.  Sandell  against  James  W. 
Norment  E^m  judgment  for  plalntUT,  de- 
fendant appeals.  Affirmed. 

On  June  24,  1909,  N.  A.  Perry  reiiuested 
tbe  appellant  to  sign  vritb  him  a  note  to  tbe 
Bessemer  .Bank  of  Pueblo,  Colo.,  for  $2,000. 
Said  Perry  represented  to  appellant  that  he 
would  permit  tbe  money  procured  on  said 
note  to  remain  on  deposit  In  said  bank,  as 
security  for  tbe  payment  of  the  note,  and 
that  he  would  also  further  secure  tbe  pay- 
ment of  the  note  by  depositing  with  tbe  bank, 
as  coUnteral  security,  20  shares  of  stock  of 
the  American  Bank  &  Trust  Company  of 
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Clovis,  N.  M.  ITpoD  the  faith  of  such  rep- 
resentations, appellant  signed  the  note  with 
Perry,  writing  after  his  signature  the  word 
"surety."  Perry  sent  the  note  to  the  Besse- 
mer Bank,  together  with  the  20  shares  of 
stock  which  he  had  agreed  to  deposit  as  col- 
lateral security,  and  Instructed  the  bank  to 
place  the  proceeds  to  the  credit  of  the  Sav- 
Ings  Bank  of  Melrose,  which  wns  done.  The 
business  with  the  Bessemer  Bank  was  trans- 
acted through  O.  H.  Bowlds,  acting  vice 
president  of  that  bank.  At  that  time  Bowlds 
was  also  rice  president  of  the  Savings  Bank 
of  Melrose.  Perry  was  also  an  ofBcer  of  the 
Melrose  Bank,  and  Sandell,  appellee  herein, 
was  the  cashier  of  the  Bessemer  Bank.  The 
Morose  Bank  credited  Perry's  account  with 
the  $2,000,  so  placed  to  its  credit  by  the  Bes- 
semer Bank,  which  sum  was  subsequently 
paid  out  by  the  Melrose  Bank  on  Pevry'a 
checks  and  drafts.  The  Morose  Bank  drew^ 
at  different  times,  on  the  Bessemer  Bank 
four  drafts,  each  for  the  sum  of  $500,  wblch 
were  all  paid  by  the  Bessemer  Bank,  with- 
out objection,  except  the  last.  This  draft  It 
refused  to  pay,  because  it  alleged  that  the 
Melrose  Bank  had  agreed  to  keep  $2,000  on 
deposit  with  it.  Legal  proceedings  were 
instituted  by  the  Melrose  Bank  to  compel 
the  payment  of  the  draft,  wfaereapon  It  ap- 
pears that  It  was  paid.  After  inatarlty  <HC 
the  note,  the  Bessemer  Bank  transferred  the 
same  to  J.  H.  Sandell,  appellee  herein,  who 
insUtated  this  action  agajUist  appellant  to,  en- 
force the  payment  of  the  same.  Id  his  an- 
swer to  the  complaint  appellant  admitted  the 
execution  and  delivery  <^  the  note  sued  upon, 
tliat  it  was  past  due  and  impaid,  and  set  up 
several  dlffer«it  grounds  of  defense,  only 
two  of  which,  however,  in  Tiew  of  the  propo- 
sitions discussM  by  counsel  for  ai^llant  in 
their  brief,  need  be  considered.  These  may 
be  briefly  stated  as  foUows:  (1)  That  the 
act  of  the  Bessemer  Bank  In  permitting  the 
withdrawal  of  the  $2,000  on  deposit  was  an 
afflrmatlve  act  on  the  part  of  the  creditor, 
detrimental  to  the  surety,  and  released  him ; 
and  (2)  that  the  Bessemer  Bank  failed  to 
dispose  of  the  20  shares  of  stock,  pledged  as 
collateral  security,  as  was  its  duty  to  have 
done. 

The  case  was  tried  to  a  Jury,  and,  after  all 
the  evidence  was  heard,  the  plaintiff  moved 
for  an  instructed  verdict  The  defendant,  ap- 
XwUant  here,  likewise  moved  for  an  instruct- 
ed verdict  In  his  favor.  The  court  sustained 
appellee's  motion,  pursuant  to  which  the  Jury . 
was  Instructed  to  return  a  verdict  for  appel- 
lee. The  appellant  thereupon  gave  notice 
of  a  motion  for  a  new  trial,  whereupon  the 
court  announced  that  the  motion  for  a  new 
trial  would  be  deemed  overruled,  and  ex- 
ception would  be  granted  to  the  appellant, 
although  the  appellant  would  be  given  ten 
days'  time  within  which  to  prepare  and  file 
a  formal  motion  for  new  trial,  ^od  that 
Judgment  would  be  entered  for  apptilee  in 


accordance  with  the  prayer  of  bis  com- 
plaint Thereafter  motion  for  new  trial  was 
prepared  and  filed,  and  fMmal  order  over- 
ruling the  motion  and  granting  Judgment  up- 
on the  verdict  returned  by  the  Jury,  nnder 
the  Instructions  of  the  court,  was  entered 
upon  the  lOUi  day  of  October,  1918.  On  tbe 
next  day  there  was  filed  a  motion  In  arrest 
of  Judgment,  and  later,  while  said  motion 
was  pending,  and  on  the  12th  day  of  October, 
1913,  there  was  filed  In  said  cause  an  ap> 
pUcatltm  to  amend  the  motion  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence. 
The  motion  In  arrest  and  motion  to  amend 
were  denied  by  an  Mder  Mitered  oa  the  8tta 
day  of  December,  1013,  and  on  Um  next 
day  thie  appeal  was  aBowed. 

Bmehan  A  Wrlg^  of  Santa  for  appel- 
lant Francis  a  Witeini,  of  Santa  for 
appdlee. 

ROBERTS,  C.  3.  (after  statlnf  the  facta  as 
above).  [1]  The  first  three  propositions  dis- 
cussed  by  counsel  for  appellant  In  tbelr  brief 
are:  (1)  Wh«e  both  parties  verbally  move 
for  an  Instmcted  verdict,  ewii  fact  does  not 
constitute  a  waiver  of  the  right  to  a  jury 
trial ;  (2)  tbe  motion  of  appellee  was  equiva- 
lent only  to  a  demurrer  to  the  evidence ;  and 
(3)  the  suretyship  agreement  between  Nor- 
ment  and  Perry  could  be  estabUsbed  by  parol 
proof.  Neither  of  these  propositions  need  be 
discussed,  because  the  evidence,  viewed  In 
the  aspect  most  favorable  to  appellant,  would 
not  have  warranted  a  verdict  In  his  favor. 
It  was  his  contention  that  be  signed  the  note 
with  Perry,  as  surety  only,  upon  an  agree- 
ment that  Perry  would  leave  the  proceeds  of 
the  note  on  deposit  with  the  Bessemer  Bank, 
as  security  for  the  payment  of  the  note,  and 
that  he  would  also  deposit  with  the  bank  the 
20  shares  of  stock  of  tbe  American  Bank  & 
Trust  Company,  of  CIovls,  as  collateral  se- 
curity for  the  payment  of  the  note.  He  did 
deposit  the  stock  as  security,  but  failed  to 
deposit  tbe  money,  per  his  agreement  with 
Norment.  This  money  he  deposited  to  the 
credit  of  the  Savings  Bank  of  Melrose,  whl<di 
subsequently  withdrew  the  same  before  the 
maturity  of  the  note.  Appellant  Insists  that 
It  Is  competent  for  him  to  prove  the  relation 
and  agreements  of  the  parties  by  parol,  and 
that  the  proof  shows  tbat  the  Bessemer  Bank 
was  cognizant  of  the  above  fa<te  and  assent- 
ed thereto ;  that  by  permitting  the  withdraw- 
al of  the  $2,000,  the  proceeds  of  the  note.  It 
released  him  from  his  liability  upon  the  note 
by  violating  the  terms  of  the  suretyship 
agreement  between  Norment  and  Perry.  Ap- 
pellee, on  the  other  band,  contends  that  parol 
proof  of  the  alleged  suretyship  agreement  be- 
tween Norment  and  Perry  was  Inadmissible. 
The  legal  question,  however,  Is  not  Involved 
In  this  case,  because  the  evidence  falls  to 
show  that  the  Besseaier  Bank  had  knowledge 
of  or  assented  to  the  parol  agreement,  which 
of  course  must  be  shown  In  order  to  bind  it 
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Ttae  fonowlng  excerpt  from  tbe  evidence  Is 
co^ed  from  ax^lanf 8  brief: 

"Testimoiiy  of  3.  W.  Norment :  'Some  time  in 
June,  1900—1  don't  recall  the  exact  date— N.  A. 
Perijr,  with  whom  I  had  bad  former  dealings, 
nqnested  that  I  indorse  bis  not«  in  the  sum  of 
12,000.  Mr.  Perry  wu  at  that  time  coosider^ 
tbiy  indebted  to  me,  and  I  hesitated  to  do  so. 
His  proposition  was,  in  answer  to  my  hesita- 
tion, that  he  only  wanted  this  for  a  short  time, 
and  didn't  expect  to  nse  the  money,  but  only 
wanted  a  credit  for  the  ostensible  purpose  of 
boosting  his  credit,  and  offered  to  put  up  20 
Fbares  of  the  capital  stock  of  the  American 
Itaok  &  Trust  Company  of  Gloria,  N.  M.,  of  the 
par  value  of  $2,000,  which  bank  was  only  a  few 
montlis  old  at  that  time,  and  in  addition  there- 
to agreed  to  have  the  proceeds  of  this  note 
placed  to  his  credit  and  left  in  the  bank  dur- 
ing: the  life  of  tbe  loan.  In  view  of  the  drcnm- 
stunces,  and  seeing  where  there  could  be  no  pos- 
rible  riik  by  my  to  doingi  I  ^gned  tbe  note  in 
question  as  I  did.   Signed  as  surety.* " 

"Testimony  of  Charles  H.  Bowlda:  After  stat- 
ing that  he  was  acting  vice  president  at  the  time 
the  loan  was  ncflotiated,  that  he  was  an  officer 
of  the  Be— cmer  Bank,  throagh  whom  all  nego- 
datious  were  carried  <m,  and  that  be  communi- 
cated all  matters  and  thinga  in  connection  tbere- 
with  to  the  appellee,  J.  H.  Sandell,  then  cash- 
ier of  said  Bessemer  Bank,  be  testified  as  fol- 
jows:  *I  told  Mr.  Sandell  that  Mr.  Perry  had 
promised  me  that  the  Savings  Bank  of  Melrose, 
of  which  I  was  vice  president,  would  keep  on  de- 
poHt  ^,000  with  the  Beasemer  Bank  of  PnebK 
I  was  Tke  presMeat  of  both  banks  '  *I  told 
Sandell,  when  they  made  application  for  this 
loan,  that  Perry  had  represented  to  me  that  be 
woDid  see  that  tbe  Sa^nn  Bank  of  Melrose 
kept  an  aoeomt  with  tbe  Beesemer  Bank,  and 
that  he  wonld  see  it  was  sufficient  to  cover  the 
unoant  of  the  loan.'  'Q.  But  it  was  no  part  of 
the  consideration  for  this  loan  that  this  deposit 
was  to  be  made,  it  was  simply  ao  inducement?* 
'A.  That  was  an  Inducement  to  me  to  offer  the 
Bessemer  Bank/  '* 

"Testimony  of  A.  B.  Ellia:  'A.  N.  A.  Perry 
■tated  to  me  about  that  time  tliat  he  bad  arreng- 
td  to  borrow  $2,000  frmn  the  Beasemer  Bank, 
and  he  wanted  ui  to  pay  his  drafts  for  $2,000, 
and  let  that  amount  remain  in  tbe  Bessemer 
Bank  to  the  credit  of  the  Savings  Bank  of  Mel- 
rose, wbidi  we  did.*  'A.  N.  A.  Perry  stated  to 
me  that  he  had  told  the  Bessemer  Bank  that  a 
food  part  ot  tills  deposit  would  remain  on  de- 
posit in  that  bank.  He  further  stated  if  we 
needed  the  money  to  draw  for  it.  I  understood 
from  some  one,  probably  from  Perry,  that  Nor- 
DMot  was  on  the  note  and  that  the  20  stiarcs  of 
tbe  stock  of  tbe  Amerlcaa  Bank  ft  Trust  Com- 
lUDj  of  Clovia,  N.  M.,  were  put  op  as  collateral 
tor  the  loan.'  'A.  We  drew  on  them  three 
drafts  of  $S00  each  which  were  paid,  .\fter 
they  had  paid  tbe  seccmd  one,  they  wrote  us 
that  Perry  had  stated  to  them  tbat  a  large  part 
of  this  deposit  would  remain  there,  and  my  rec- 
ollections are  that  they  objected  to  pay  auy 
more  of  this  deposit,  but  they  afterwarda  paid 
tbe  third  draft  We  made  a  fourth  draft  on 
them  for  tbe  balance  of  the  account,  $S00,  on 
whidi  payment  waa  refused.  We  drew  again  for 
the  same  amount,  and  the  draft  was  returned 
npaid  and  protested.* " 

The  foregoing  Is  all  the  evldeuce  upon 
vUcb  appellant  rellea  to  establish  knowl- 
edge on  the  part  of  the  bank,  of  the  agree- 
ment in  qnestloD.  Waiving  the  questitHi  as 
ta  the  proper  weight  to  be  given  the  testl- 
taoaj  of  A.  B.  EIUs,  the  material  portion 
of  which  was  clearly  inadmissible  under  tbe 
littTsay  rale,  tt  would  not  bare  warranted 
t  Terdict  for  appellant   All  that  It  shows 


Is  tluit  Perry  agreed  with  the  Bessemer 
Bank,  as  an  inducement  to  it  to  make  the 
loan,  that  the  Savings  Bank  of  Melrose 
would  keep  an  account  with  it,  which  would 
be  sufficient  to  cover  the  amount  of  tbe 
loan.  He  did  not  agree  that  the  deposit  of 
the  Melrose  Bank  should  stand  as  security 
for  the  repayment  of  the  money,  nor  did  he 
state  to  EIUs  that  he  bad  so  told  the  Bes- 
semer Bank.  Suppose  the  Melrose  Bank 
had  on  depoalt  with  tbe  Bessemer  Bank  the 
sum  of  $2,000  at  the  time  this  snlt  wai 
Instituted,  how  could  appellant  bene0t  there* 
by,  unless  the  money,  so  on  d^oslt,  had  been 
plotted  for  the  payment  of  the  notef  Bills 
said  in  his  testtmony: 

"Perry  stated  to  me  tbat  he  bad  told  tbe  Bes- 
semer Bank  that  a  good  part  of  this  deposit 
would  remain  on  deposit  in  that  bank." 

But  be  does  not  say  that  Perry  stated 
that  he  bad  said  to  the  Bessemer  Bank  that 
it  shonld  stand  as  security,  or  a  pledge,  for 
the  payment  of  tbe  note  in  question.  There 
Is  no  Inconslatency  between  the  testimony  of 
Bowlds  and  Ellis.  Bowlds  said  that  Perry 
agreed  that  the  Melrose  Banb  would  carry 
a  deposit  with  the  Bessemer  Bank,  as  an 
inducement  to  tbe  latter  bank  to  make  the 
loan. 

The  testimony  falls  in  several  particulars: 

(1)  Because  it  does  not  appear  that  Perry 
told  Bowlds  or  any  one  else  connected  with 
the  bank  that  Norment  had  signed  the  note 
conditi<Hied  np<Hi  the  amount  realized  there- 
from remaining  In  the  bank  during  Its  life. 

(2)  Because  It  does  not  appear  that  Perry 
totd  the  bank  officials  that  the  money  was 
to  remain  in  bis  name  during  the  life  ct 
the  note,  but  that  tbe  bank  of  Melrose  woa 
to  keep  a  deposit  in  tbe  Bessemer  Bank  of 
$2,000  during  the  life  of  the  note. 

[2]  The  failure  shown  under  (1)  Is  fatal 
to  the  contention  of  tbe  appellant,  for  the 
reaB<m  that  bis  entire  case  most  rest  upon 
tbe  proposition  that  the  bank  was  advised 
that  he  signed  as  surety,  subject  to  tbe  al- 
leged agreement  between  him  and  Perry.  If 
the  bank  was  not  Informed  tbat  audi  was 
the  condition  attached  to  his  oontract,  tben 
the  bank  could  look  to  blm  for  payment  at 
maturity,  regardlees  of  any  statement  by 
Perry  tbat  tbe  fund  sbould  lemaln  In  tbe 
bank  during  the  lif6  of  tbe  note.  It  is  evi- 
dent tbat  any  agreemeat  between  Ferry  and 
tiDtmmt  would  not  be  binding  upon  tbe 
bank  wIiol  it  soogbt  to  pnrmie  tbe  auiety, 
nnlees  It  atioald  be  ooncludTely  proven  that 
the  banlE  had  bad  knowledge  of  the  agree- 
ment Nelson  et  aL  t.  Flint,  106  O.  S.  277, 
17  Sop.  Ct  676,  41  L.  Bd.  UKO. 

In  tbe  foregoing  case,  Mr.  Justice  Brewer 
for  the  court  laid  down  tbe  law  as  follows: 

"It  is  alleged  that  the  trial  court  erred  in  ml- 
Ing  out  evidence  of  a  conversation  between 
Frank  J.  Cannon  and  A.  H.  Cannon  In  the  ab- 
sence of  tile  plalnUlf— a  conversation  which  it 
was  claimed  faidueed  A.  H.  Oauion  to  slfnn  tlie 
note.  The  mere  Btatement  of  Oe  proposition 
carries  its  own  answer.    Oearersatlons  be- 
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tween  two  makers  of  a  note,  in  the  absence  of 
the  payee,  are  <deBr1y  not  binding  upon  the  lat- 
ter. No  repreeentationB,  true  or  false,  made  hj 
OD«  maker  of  a  note  to  another,  no  secret  under- 
standing between  such  makers,  no  inducements 
offered  by  one  to  the  other,  affect  the  ralidity  of 
the  instrament  in  the  hands  ci  the  payee,  unless 
he  knew  or  was  chargeable  with  notice  <^  such 
facts.  The  vital  question  is,  not  what  passed 
between  the  makers  by  themselves,  but  what 
passed  between  the  payee  and  any  one  of  the 
makers." 

Under  (2)  it  is  apparent  that,  whatever 
the  rale  is  concerning  the  duty  of  the  bank 
to  apply  a  deposit  of  the  maker  of  the  note 
in  the  bank  to  the  payment  of  the  obliga- 
tion, It  was  not  its  duty  to  apply  the  account 
of  the  Savings  Bank  of  Melrose  to  pay  the 
note  at  maturity,  and,  in  fact,  the  Bessemer 
Bank  could  not  do  so  under  the  law.  In  oth- 
er words,  the  contention-  of  appellant  applies 
only  to  cases  where  the  deposit  was  In  the 
name  of  the  maker  of  the  note,  and  does  not 
apply  where  the  deposit  is  not  In  the  name 
of  the  party  primarily  responsible  on  the 
note.  First  Nat  Bank  v.  Peltz,  176  Pa.  513, 
35  AtL  218,  86  L.  B.  A.  832,  63  Am.  at  Rep. 
686. 

The  above  being  trae,  nothing  would  be 
gained  by  a  discussion  of  the  legal  proposi- 
tion presented  by  appellant,  on  this  phase  of 
the  case. 

[3j  Appellant  next  discusses  the  effect  of 
the  failure  of  the  Bessemer  Bank,  or  San- 
dell,  its  assignee,  to  dispose  of  the  20  shares 
of  stock  of  the  American  Bank  ft  Trust  Com- 
pany, which  had  become  insolvent  prior  to 
the  trial,  thereby  rendering  the  stock  worth- 
less. It  ia  contended  by  the  appellant  that 
the  bank  and  its  assignee  were  bound  to 
exercise  active  vigilance  in  protecting  and 
disposing  of  this  collateral ;  that,  having 
held  the  same  after  maturity  of  the  note 
until  the  stock  became  worthless,  the  appel- 
lant was  thereby  released.  There  are  two 
answers  to  this  proposition:  First,  the  evi- 
dence shows  that  appellee  did  attempt  to 
sell  the  stock,  and  the  only  offer  be  received 
was  from  appellant,  who  offered  to  pay  $1,- 
600  for  It,  conditional  upon  appellee  drawing 
upon  Perry  for  the  balance  of  the  indebted- 
ness. A  sufficient  answer  to  this  Is  that 
appellant  should  have  paid  the  entire  In- 
debtedness, which,  had  he  done  so,  would 
have  entitled  him  to  the  stock  and  all  eq- 
uities therein  held  by  the  appellee.  The 
second  answer  is  that  the  mere  passlveness 
ot  the  creditor  tn  the  collection  of  his  debt^ 
either  of  the  principal  debtor  or  from  col- 
lateral securities  held  by  him,  Is  not  suffi- 
dent  ground  for  discharging  the  surety. 
Vance  v.  English,  78  Ind.  80.  And  see  note 
to  First  National  Bank  t.  Kittle,  37  L. 
B.  A.  {N.  S.)  699.  While  It  Is  true  the  case 
of  Bank  V.  Kittle  announces  a  contrary 
doctrine,  the  weight  of  authority  and  reason 
accords  with  the  rule  above  stated.  In  the 
note  abore  referred  to  all  the  authorities  are 
reviewed,  and  very  little  mroort  le  tonnd 
tot  tbe  minority  mla 


What  we  have  said  abore  disposes  also  of 
the  alleged  error  In  excluding  appellant's  Ex- 
hibits 3,  5,  6,  7,  and  8,  which  were  letters  ex- 
changed by  appellant  and  the  bank  and  ap- 
pellee relating  to  the  disposal  of  the  bank 
stock  and  the  collection  of  the  note.  In  no 
one  of  these  letters  did  appellant  ever  offer 
to  pay  the  note  or  to  pay  the  difference  be- 
tween what  he  offered  for  the  stock  and 
the  amount  due  on  the  note.  The  primary 
duty  of  the  surety  was  to  pay  the  note, 
principal  and  Interest,  upon  maturity,  upon 
the  failure  of  his  principal  to  meet,  the 
obligation  and  thereby  obtain  possession  of 
the  collateral.  By  this  means  he  could  bare 
saved  any  loss  which  he  now  alleges  he  has 
sustained  by  virtue  of  depredation. 

[4]  The  following  questloDB  were  pro- 
pounded to  the  appellee  on  cross-examlua- 
Uon: 

"Did  you  get  anytiiing  at  the  time  you  got 
this  note?' 

"At  the  time  you  aoguired  this  note,  state 
whether  or  not  you  acquired  any  shares  ^ 
stock  in  the  Ammcan  Bank  St  Trust  Company 

of  Clovia,  N.  M." 

In  both  instances  the  ctrart  refused  to 
permit  the  witness  to  answer.  This,  appel- 
lant daims  was  prejudicial  error.  Prior  to 
this  time,  and  upon  the  beginning  of  the 
trial,  the  appellee  produced  In  court  the 
shares  of  stock  in  question,  and  the  record 
shows  that  he  tendered  the  same  to  appel- 
lant upon  payment  of  the  amount  due  on 
the  note.  The  record  also  shows  that  this 
stock  was  deposited  with  the  derk,  for  the 
use  and  benefit  of  appellant,  upon  payment 
by  him  of  the  Judgment  This  being  true, 
we  fall  to  see  how  he  has  been  damaged  by 
the  exdusiou  of  the  evidence. 

The  deposition  of  C.  H.  Bowlds  was  tak> 
en  on  behalf  of  appellant,  some  time  prior 
to  the  trial.  In  the  deposition  this  (pies- 
tlon  appears: 

"Look  at  the  statement  headed  'Statement  of 
Mr.  C.  H.  Bowlds  in  Respect  to  the  Case  ol 
Sandell  t.  Morment  and  Perry,'  and  state  wheth- 
er or  not  that  is  a  statement  made  hr  you  In 
the  presenoe  of  A.  B.  Kenehan  and  Stdla  V. 
Canny,  and  transcribed  by  her,  and,  If  so,  state 
whether  that  statement  is  true." 

The  answer  to  the  question  Is  not  shown 
by  the  record.  On  the  trial  in  the  district 
court  the  appellant  sought  to  Introduce  the 
statement  in  evidence,  for  the  purpose  of 
contradicting  and  impeaching  the  witness. 
The  court  held  that  the  statement  waa  not 
admissible  under  the  showing  made.  This 
ruling  was  correct  The  statement  was  not 
Incorporated  Into  the  deiioaltlon  at  the  time 
it  was  taken,  and  no  proper  foundation  was 
laid  for  its  introduction.  Appellant  did  not 
even  offer  to  show  that  the  statement  which 
he  proposed  to  read  to  the  Jury  was  the  same 
statement  which  had  been  exhibited  to  the 
witness  at  the  time  his  deposition  was  taken. 

[fi]  It  Is  next  insisted  that  the  court  erred 
in  awarding  attorney's  fees,  becanse  there 
was  no  allegation  In  the  complaint  to  sap- 
port  the  sanwh  In  this  counsel  are  mistaken. 
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The  note  la  aet  out  la  ouBidaiiit,  and 
contains  an  agreeoiait  to  pay  10  per  cent 
attorney's  fees  upon  the  amount  recorered 
by  suit  The  complaint  also  prays  Judgment 
for  such  recovery.  Exchange  Bank  t.  Tnttle, 
6  N.  M.  427,  23  Pac.  241,  T  I*  R.  A.  445. 

The  verdict  returned  by  the  jnry,  uoAer 
the  directions  of  the  court,  reads  as  follows: 

"We,  the  jury,  find  the  iseuea  in  this  cbubq  for 
the  plaintiff." 

Snbseedon  114,  |  2686,  a  U  1897  (Code 
Ot.  Proc.  subsec.  114),  reads  as  follows: 

"When  a  verdict  Is  found  for  the  plaintiff,  in 
an  actios  for  the  recovery  of  money,  or  for  the 
defendant,  when  a  set-off  for  the  recovery  of 
money  is  established  beyond  the  amount  of  the 
plaintiff's  claim  as  established,  the  jury  must 
also  assess  the  amooot  of  the  recovery,  etc." 

.  Appellant  contends  that  the  verdict  Is 
not  sufficient  to  support  the  judgment,  which 
question  was  duly  raised  In  the  district  court 
by  motion  In  arrest  of  judgment  and  In  his 
motlcoi  for  new  triaL  The  answer  ot  the 
ai^lant  confessed  the  execution  of  the  note. 
Its  delivery  to  the  Bessemer  Bank,  and  every 
essential  to  coustitnte  a  confession  of  the 
obligation  Incurred,  but  set  up  in  avoidance 
the  defense  ct  a  violation  of  an  alleged  sure- 
tyshU)  agreement  This  defense  presented 
the  only  issue  for  the  jury  to  try.  The 
amount  of  the  note,  the  Interest  due,  and 
attom^s  fees  was,  under  the  provisions  of 
the  note  and  tlie  averments  of  the -answer, 
only  a  questltm  of  computation,  which  the 
court  could  make  or  direct  the  derk  to  make. 
The  statute,  In  our  Judgment,  was  only  In- 
tended to  require  the  Jury  to  find  the  amount 
of  lecovery,  when  tibe  question  as  to  the 
amount  due  was  one  of  the  ItUgated  qnestlms 
In  the  case.  It  cannot  reasonably  be  held 
to  apply  where  the  amount  of  recovery  Is 
admitted,  If  scftne  other  diqmted'  qneatloo, 
upon  which  liability  rests,  la  decided  ad- 
versely to  the  pdrtgr  liable  for  the  payment 
of  tbB  money.  That  this  Is  tilie  correct  in- 
toswetation  of  tlie  Code  provUdm  la  estab- 
lished by  the  fcdtowlng  cases:  Busmes  v. 
Frost  10  Cola  App.  388,  7S  Pac.  694 ;  Hutch- 
inson V.  Superior  Court,  61  Cal.  119;  Cooper 
V.  Poston.  1  Duv.  (Ky.)  92,  85  Am,  Dea  610 ; 
Moke  V.  Fellman,  17  Tex.  SOT,  67  Am.  Dec. 
666;  Wines  v.  State  Bank  of  Elamlltos,  22 
Ind.  App.  114,  53  N.  E.  389.  . 

While  the  better  practice  would  be  to  have 
the  Jury,  In  all  cases  for  the  recovery  of  mon- 
ey, state  in  the  verdict  the  amoxmt  of  the 
recovery,  yet  where  the  amount  of  the  re- 
covery, If  a  recovery  Is  to  he  had,  Is  not  In 
dispute  and  can  be  ascertained  from  the 
pleadings,  the  rule  that  that  is  sufficiently 
certain  which  can  be  rendered  certain  applies. 

[t,  7]  Appellant  Qled  a  motion  for  new  trial 
and  later  filed  an  amendment  to  said  motion 
betting  up  the  fact  that  N.  A.  Perry  wonld 
testify  that  Norment  signed  said  notes  as 
surety  on  an  express  understanding  with 
him  that  he  was  to  deposit  the  proceeds  of 
the  note  with  the  Bessemer  Bank*  whidi 


said  d^Kislt  should  remain  <m  deposit  with 
■aid  bank  as  securitr  for  said  loan,  and  that 
he  had  communicated  aU  of  said  facts  to 
Bowlds,  the  acting  vice  president  of  the 
Bessemer  Bank  at  the  time  he  made  the  loan ; 
that  the  tect  that  said  Perry  would  so  testi- 
fy was  unknown  to  appellant  Diligence  In 
procuring  the  testimony  of  this  witness,  and 
aacertalning  what  he  would  testify  to.  Is  set 
forth  in  the  application  In  tbB  following  Ian- 
goage: 

"It  was  impossible  to  procure  the  said  Perry 
as  a  witness  because  be  was  beyond  this  juris- 
diction, and  elthongh  for  more  than  two  years 
efforts  were  made  by  the  defendant  Norment  and 
his  counsel  to  procure  either  the  ettendance  of 
the  said  Perry  as  a  witness  on  bis  part,  or  a 
deposition  from  bim,  as  to  what  he  knew,  the 
said  Peri7  refused  to  answer  communications 
on  the  subject,  refused  to  become  a  witness,  ei- 
ther by  deposltioa  or  otherwise,  and  said  Nor- 
ment was  without  power,  and  the  courts  of  New 
Mexico  were  without  power,  and  it  was  impos- 
sible to  procure  the  testimony  of  the  said  Perry 
in  any  way,  because  of  bu  nonresldeDce  as 
aforesaid,  and  tmiy  now  has  the  said  defendant 
Norment  or  his  counsel  been  sble  to  learn  from 
said  Perry  the  facts  of  the  said  case,  or  to  get 
any  response  from  him  on  the  subject'* 

Dtd  the  court  abuse  its  dlscretlm  in  n- 
fusing  to  grant  a  new  trial  on  the  ground 
stated?  Appellant  knew  necessarily  that 
whatever  knowledge  the  Bessemer  Bank  had, 
as  to  the  conditions  and  terms  upon  which  he 
had  signed  Ote  note  wltb  Perry,  was  com- 
municated to  Its  ofllcers  and  agents  by  Perry 
at  the  time  he  negotiated  the  loan.  He  does 
not  claim  that  it  derived  knowledge  from  any 
otl^r  80urc&  This  being  true,  he  knew  fnan 
the  time  the  suit  was  instituted,  vis.,  July  13, 
1910,  that  It  was  highly  Important  for  him 
to  procure  Perry's  testimony,  or  at  least  to 
ascertain  Just  what  facts  Perry  had  com- 
municated to  the  officers  of  the  bank  at  the 
time  he  made  the  loan.  This  being  true,  did 
he  exercise  the  required  diligence?  Perry 
was  beyond  the  Jurisdiction  cfC  the  court  and 
of  course  appellant  knew  that  he  could  not 
require  him  to  attend  and  testify  at  the  trial. 
His  only  recourse  was  to  take  his  deposition. 
Had  this  been  done,  even  though  he  did  not 
know  what  facts  Perry  would  testify  to,  he 
could  easily  have  ascertained.  His  defense 
depended  entirely  upon  the  facts  Perry  had 
communicated  to  the  bank.  Perry,  of  course, 
knew,  and  appellant  was  cognizant  of  Perry's 
knowledge.  Consequently  It  was  Incumbent 
upon  him  to  exercise  due  diligence  In  procur- 
ing his  testimony.  The  showing  made  falls 
to  show  that  he  exercised  'the  required  dili- 
gence. 

Where  a  party  to  a  suit  is  cognizant  of  tbe 
fact  that  a  vritness,  residing  beyond  the  Ju- 
risdiction of  the  court  can  testify  as  to  cer- 
tain facts,  material  to  the  Issues  In  the  case, 
It  Is  his  duty  to  take  the  deposition  of  the 
absent  witness,  and  where  he  does  not  do  so, 
or  attempt  to  do  so  In  good  faith,  he  cannot 
procure  a  new  trial,  on  the  ground  of  new- 
ly discovered  evidence,  based  on  facts  as  tc 
which  such  witness  will  testify. 
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Here  the  abowlne,  OBcasSns  the  failure  to 
take  Us  depoBlUoB,  U  that  the  "saU  Nor- 
ment  was  wlthont  pow«r,  and  tlie  courtB  of 
New  Mexico  Trere  without  power,  and  tt  was 
impossible  to  procure  the  testimony  of  the 
said  Pwry  In  any  way  because  of  his  nim- 
residence  as  ailoremld."  Appellant  does  not 
allege  the  place  of  resldeace  <tf  saUL  Ferry, 
nor  that,  under  the  laws  of  ttie  state  of  hla 
residence,  the  courts  of  sndi  state  had  no 
power  to  compel  the  attendance  and  testi- 
mony of  a  witness  to  be  used  In  Juridical 
proceedings  in  other  states.  Where  a  party 
seebs  to  Justify  a  failure  to  take  the  deposi- 
tion of  a  wltiiesB,  residing  within  another 
state,  it  is  iucumbent  upon  him  to  establish 
the  fact  that,  under  the  statutes  of  the  state 
M'here  the  witness  resides,  no  power  exists 
lu  the  courts  of  that  state  to  compel  the  at- 
tendance and  testimony  of  the  witness.  This, 
it  will  be  noted,  appellant  failed  to  do. 
Therefore  there  was  no  abuse  of  discretion 
In  denying  the  motion  for  a  new  trial  on  this 
ground. 

[B]  Lastly  It  is  urged  that  appellant's  coun- 
sel were  entitled  to  notice  of  the  entering  of 
the  Judgment,  under  subsection  136,  {  2085, 
C  L.  1897.  At  the  time  the  verdict  of  the 
jury  was  returned,  the  court  announced  that 
the  motion  for  a  new  trial  would  be  conuld- 
ered  Qled  as  of  that  date,  and  orwruled,  and 
Judgment  would  be  entered  tfx  Uie  appellee. 
The  statute  proTides: 

"Upon  any  bearing  before  the  Judge  of  a 
court,  wberein  the  judement  of  the  court  upon 
■Dch  bearing  riiall  not  be  rendered  at  the  time  of 
such  hearing,  but  shall  be  taken  under  advise- 
meot  by  the  iudge,  no  judgment  or  order  rela- 
tive to  tbe  matters  pertabaing  to  such  bearing 
shall  be  entered  until  notice  of  the  same  ^aU 
have  been  given  to  the  attornajs  for  the  t»- 
sptctive  parties  in  tjie  actloa." 

The  statute  itself  dlsdoses  the  lack  of  mer- 
it In  tUs  assignment.  Th%  Jndemoit  was 
rendered  by  ttie  court  Immed^tely  npoo  0ie 
retum  d  tbe  verdict  by  tbe  jury  aldioogb 
possibly  not  entered  until  a  later  data  This 
statute  plainly  refers  to  the  formal  announce- 
ment by  tiie  court  of  Ita  Judgment,  not  to  the 
entry  of  the  same  by  the  derk. 

For  tbe  reasons  stated,  tite  Judgment  of 
tbe  trial  court  will  be  afflrmed;  and  it  ts  so 
ordered. 

PARKER,  J.,  concurs.  HASNA,  3^  did 
not  participate  In  this  opinion. 


SHERMAN  T.  CLEAR  VIEW  ORCHARD 
CO. 

(Supreme  Court  of  Oregon,   Jan.  12,  1916.) 

1.  Bboxkbs  (I  48*>— Orai.  Connacr  of  Eic< 
PLOTUXNT— Sale  or  Lasrne. 

A  contract  by  an  orchard  company  employ- 
ing p1a!ntilf  to  act  as  sales  manager,  organize 
a  selling  department,  select  suitable  aaeutB,  and 
manage  the  company's  sellinc  force  for  a  com- 
mission of  S  per  cent  on  sales  made  by  such 
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agents  or  by  Mnmlt  was  not  a  eentraet  for  the 

employmmt  of  an.  agent  to  sell  real  estate,  end 
was  therefore  not  invalid  because  not  in  writ- 
ing, under  U  O.  L.  S  808,  aobd.  8;  providing 
that  an  oral  agteement,  authoridng  or  Mnploy- 
Ing  an  ag^t  or  broker  to  sell  nal  property 
on  comraiesion,  shall  be  void. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  |  44;  Dec.  Dig. TS.*] 

2.  EtIDEHOB  a  121*>— RXIXVAHOT— RXS  QXS- 

In  an  action  on  a  contract  employing  plain- 
tiff as  defeadaat's  sales  manager,  evidence  dbat, 
immediately  after  the  interview  with  plaintiff 
at  which  he  claimed  the  contract  was  assented 
to  by  defendant's  president,  tbe  latter  came  into 
tbe  next  room,  leaving  tbe  door  open.  «nd  said 
in  a  loud  voice  to  a  director  of  tbe  company 
that  plaintiff  wanted  6  per  cent  on  all  sales, 
and  bad  been  told  that  there  was  "notbiiu  do- 
ing," was  admissible  as  res  geatse,  tiiongn  the 
court  conld  not  dedde,  as  a  matter  ol  law, 
whether  the  language  was  used  in  plaintiiTB* 
hearing. 

[Ed.  Note. — For  oUier  cases,  see  Evidence, 
Cent  Dig.  81  803.  807-S38,  1U7,  1118;  Dec. 
Dig.  I  121,*] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  Geo.  N.  Davis,  Judge. 

Action  by  Q.  E.  Sherman  against  the  Clear 
View  OnAard  Company.  Judgment  for  plain- 
tiff, and  defttidant  appeala  Beversed  and 
remanded. 

This  was  an  actum  to  recover  oompensatloD 
for  alleged  services  as  sales  manager  of  de- 
fendant corporation.  The  plaintiff,  to  sus- 
tain the  Issues  on  his  l>ehalf,  offered  evidence 
tending  to  show  that  tbe  detendaut,  a  cor- 
poration, owned  a  large  tract  of  land  lu  the 
state  of  Oregon,  which  it  desired  to  sell  In 
tracts  for  orchard  purposes,  and  that  early 
in  the  year  1911,  at  Portland,  Or.,  the  plain- 
tiff entered  Into  a  parol  contract  with  the 
defendant  corporatlmi  to  act  as  sales  man- 
ager in  the  sale  of  defendanl^s  lands  within 
ttie  state  at  Oreeoa,  to  ai^lnt  snbagents  to 
effect  said  sales,  the  scope  of  tbe  employ- 
ment as  claimed  by  the  plaintiff  b^g  as 
follows: 

"WeU.  I  was  to  assume  the  entire  ebai^e  of 
the  aeUing  force.  I  was  to  organize  a  selling 
force.  I  was  to  have  entire  chaig*  sod  con- 
trol of  all  of  tbe  selling  agents  of  the  Clear 
View  Orchard  Company.  I  was  to  establish 
selling  agents  wherever  the  proper  mas  could 
be  found  at  proper  points  where  I  could  find 
the  right  man.  I  was  to  make  a  trip  to  tbe  east- 
em  part  of  the  country  for  tb»  purpose  of  locat- 
ing agents  there.  -  My  expenses  were  to  be  paid 
while  on  the  road~traveling  expenses  while  I 
was  on  the  road  in  the  interests  of  the  company 
— and  I  was  to  receive  a  commission  of  D  per 
cent  on  all  sales  made  by  the  company.  I 
was  to  have  a  desk  bi  the  office  of  the  com- 
pany, and  it  was  provided  that,  if  a  sale  was 
made  by  me  directlyjit  would  cost  the  company 
S  per  cent  only.  There  would  be  no  ootside 
Bale  commission,  and  X  would  get  only  &  per 
cent  due  to  ms  as  sales  manager  for  tbe  com- 
pany." 

To  all  of  wblch  evidence  the  defendant  ob- 
jected on  tbe  ground  that  the  contract  at- 
tempted to  be  proved  by  the  plaintiff  was 
within  tbe  statute  of  frauds,  that  Qie  com- 
pensation was  a  commission  on  actoal  land 
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aOes,  whether  made  tiinnigb  plalntUf  individ- 
ually, or  tiiFonsb  i^ei^  appoliitcd  by  him, 
or  tbrongh  other  agents  of  the  oottpany.  and 
sQcb  contract  was  required  to  be  In  writing, 
wblcb  objection  waa  overruled,  and  to  which 
plaintiff  excepted.  Whereupon  the  testimony 
was  permitted  to  go  to  the  Jury  and  to  be 
considered  by  them  In  deliberating  on  their 
verdict;  no  evidence  ol  a  written  contract 
or  any  contract  other  than  parol  contract  be- 
ing oCfered  In  said  action.  Plaintiff  gave  tes- 
timony further  tending  to  prove  that  the  total 
sales  made  by  the  company  on  which  he  was 
entitled  to  commission  was  $91,GG6.  The 
plalntUF  further  oifered  evidence  tending  to 
Ehow  that  the  defendant  was  a  corporation, 
organized  under  the  laws  of  the  state  of 
Or^ou,  and  that  C.  J.  Schei  was  president  of 
the  cotporatlOD,  and  that  one  O.  6.  Andrews 
was  secretary  and  treasnrer  of  the  corpora- 
tion, and  gave  evidence  tending  to  show  that 
the  plaintiff  had  had  some  negotiations  with 
C.  G.  Andrews,  and  plaintiff  teatlAcd : 

"On  Saturday  afternoon  Mr.  Scbel,  Mr.  An- 
dxewB,  and  myself  went  Into  his  private  ofltce, 
and  wt  went  over  ttie  details  of  tma. agreement, 
the  organization  and  tfae  selection  ot  selling 
forc«,  and  Mr.  Schei  asked  me  a  conuderable 
about  it.  We  discussed  this  matter  unUl  lat* 
in  the  afterooon  and  went  over  the  details  ot 
it  I  remember  particularly  that  after  we  bad 
bera  in  the  office  for  an  hour  or  so  Mr.  Schei 
asked  Mr.  Andrews  if  wc  had  got  to  any  agree- 
ment on  terms.  Mr.  Andrews  said,  'Yes.'  Mr. 
Sdiei  said,  'What  is  It?'  Mr.  Andrews  said, 
'Five  per  ceoL  on  the  sales  made.*  Mr.  Schei 
asked  if  ttiat  was  to  Include  the  buslnese  done 
bj  Hambright-Mather  ft  Wayland  Co.  (Tbey 
were  the  Milwaukee  agents.)  They  had  been 
appoiDtcd,  as  I  understand  it,  60  days  previous 
to  this— to  my  coming  out  There  had  been 
aome  dissatlsfoctioii  at  tbat  time.  They  said 
tbat  tbe  Milwaukee  agents  had  been  appointed 
for  approximately  two  mouths.  Mr.  Scbel  and 
Mr.  Andrews  both  said  at  that  time  that  the 
bonness  bed  not  been  as  great  as  they  had  ex- 

rted,  and  tbat  was  only  as  you  could  expect 
bi  a  new  territory  of  that  kind.  The  reply 
to  Scbel'a  question  was,  'Tes,  that  the  sales  were 
to  be  included  in  my  oommisrion.*  Mr.  Scbel 
wanted  to  know  if  that  was  agreed  npon,  and 
the  answer  was,  'Tes.'  " 

There  was  further  testimony  offered  tend- 
ing to  show  that  President  C.  J.  Scbel  and 
Secretary  and  Treasurer  Andrews  were  per- 
soQs  aathorlzed  to  make  a  contract  for  the 
company,  and  that  at  tbe  coaTersaUon  re- 
ferred to,  where  tbe  idaintiff  was  present,  and 
President  C  J.  Schei  and  Secretary  tnd 
Treasurer  Andrews  were  also  attendant,  the 
contract  was  finally  consummated  and  agreed 
to^  whereupon  the  defendant  offered  aridrace 
tending  to  show  that  the  oonfferaioe  referred 
to  was  had.  between  the  officers  of  the  com- 
pany,  Andrews  and  Scbel,  and  tbat  Schei  re- 
fused to  oonaent  to  the  agreement  to  employ 
tbe  plahatiff  as  a  sales  manager,  or  oOierwise 
«  at  all,  and  refused  to  pay  him  5  per  cent 
commiaslon  on  all  aales,  and  also  offered 
teMlfflony  tending  to  show  that  one  of  the  dl- 
nctoES,  Mr,  Oulaoese,  acc(»iipanled  Mr.  Scbel 
to  tbe  efflee  and,  at  tbe  time  of  this  conversa- 
tloB  rtferred  to,  was  in  the  room  adjoining 
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the  zoom  where  the  conTersatlon  betwe^ 
Schei  and  Andrews  was  taking  plooe;  that 
he  was  only  a  dioit  distance  from  than; 
that  S^el  came  out  of  tbe  room  where  Mr. 
Gulsneas  was,  leaving  the  door  op«i  between 
the  two  rooms,  and  In  a  loud  Tolce,  and  as 
the  defendant  contended  in  the  bearing  of 
the  idaintur,  made  a  declaration  with  refer- 
ence thereto,  wtawenpon  the  plaintiff  objected 
to  the  defendant's  goring  the  declaration  of 
Mr.  Schet  to  Mr.  Ouianees.  The  plaintiff  at- 
fered  further  eviduice,  Mr.  Schei  testiCrlns 
to  the  effect  that  tlie  plalntUF  and  Andrews 
were  In  the  room  when  he  came  out,  and,  re- 
teaing  to  the  conTersatitm  of  the  witness 
Schei  with  Mr.  Onlsness,  Mr.  Schei  said : 

"I  came  out  of  tbe  room  right  into  tbe  adjoln- 
iuK  room,  and  my  tone  of  voice  was  pretty  loud, 
and  I  was  pretty  mad  about  tbat  time.  Tlie 
plaintifF  waa  there  and  could  hear  what  I  said." 

The  witness  said  that  be  was  familiar  with 
the  rooms  there,  and  that  from  where  he  was 
and  from  where  the  plaintiff  and  Andrews 
were,  In  his  opinion,  the  plaintiff  could  hear 
what  be  said.  Upon  motion  of  the  defendant, 
the  statement  of  the  witness  that  the  plaintiff 
could  bear  what  he  said  was  stricken  out; 
tbe  court  saying : 

"The  court  does  not  think  it  is  proper  to  an- 
swer that  question  in  tbe  way  It  Is:  but  yon 
can  show  the  relative  position  and  all  the  cir- 
cumstances surrounding  It;  and  it  is  for  the 
jury  to  say  whether  they  could  hear  or  not, 
and  the  motion  to  strike  the  answer  will  t>e  al- 
lowed." 

The, plaintiff  excepted,  and  the  exception 
was  allowed.  The  court  excluded  tbe  testi- 
mony upon  the  objection  of  the  def«idant 
and  would  not  allow  Mr.  Schei  to  stats  what 
be  said  to  Mr.  Ouisness,  and  also  refused  to 
allow  Mr.  Gulsness,  when  he  was  upon  the 
witness  stand,  to  state  what  was  said  there. 
Defendant  offered  to  show  what  Mr.  Schei 
said  to  Mr.  Gulsness  when  he  came  Into  the 
room  in  the  manner  aforesaid,  which  the 
court  refused  to  allow  to  be  stated  in  the 
presence  ot  the  jury,  as  follows : 

"Mr.  Schei  to  Mr.  Quisness:  What  would 
you  think  that  fellow  wanted  [referrine  to  plain- 
tiff]? He  wanted  5  per  cent,  upon  all  tbe  sales 
I  made,  and  I  told  him  that  there  was  nothing 
doing." 

And  by  the  ruling  of  the  court  said  evi- 
dence was  excluded  from  tbe  Jury,  and  the 
Jury  was  not  permitted  or  allowed  to  hear  or 
consider  the  same,  to  all  of  which  the  defend- 
ant excepted,  whldi  exception  was  allowed. 

Thos.  O'Dar,  of  Portland .  (8amu61  Olson, 
of  Portland,  on  the  brleO.  for  appellaut. 
Jay  Bowermon  and  El  V.  Uttlefield,  both  of 
Portland,  fOr  reqiondent 

McBRIDB.  i.  (after  stating  tHe  foets  as 
above).  [1]  The  first  amUsatSoa  of  defend- 
ant is  that  tbe  contract  dlscdoaed  by  the  fore- 
going statement  la  one  tot  tbe  sale  of  lauds 
by  an  agent  npon  commiaslon,  and  tliat,  be- 
lug  wholly  In  parol.  It  is  void,  being  within 
subdlvioion  8  of  seetlon  808,  U  O.  L.,  which 
provldea  tbat  an.  agreement  "anthorlslng  or 
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aaplojlmg  an  agent  or  broker  to  sell  or  par' 
chase  real  estate  for  oon^ensation  on  a  com- 
mission*' Shall  be  void,  nnlesa  In  writbig. 
The  question  Oms  raised  Is  an  important  one, 
and  the  concrete  case  here  presraited  is  so 
close  to  the  line  tbat  it  &as  been  glyen  more 
than  ordinary  consideration.  We  liavo  final- 
ly condnded  that  It  is  not  a  contract  for  the 
enipl4^ent  of  an  agent  to  sell  real  estate. 
ThB  only  chaiactertstlc  It  has  of  sach  a  con- 
tract Is  the  tfUpDlatlon  that  the  compensation 
shall  he  9  per  cent  of  ttie  sales  made  by  any 
agent  or  by  the  plaintlfl  himself;  bnt  the 
eTldence  of  plaintiff  Indicates  that  prin- 
cipal business  was  to  organize  the  selling 
department,  select  snitable  agents,  and  gen- 
erally manage  that  branch  of  the  boslness. 
He  XfBB  to-  create  a  selling  force  and  manage 
It  for  tbB  company,  and  It  was  this  force 
which  was  to  do  the  selling.  For  this  serv- 
ice idalntllE  was  to  receive  5  per  c^t.  of  tlie 
sales  made  and  his  expenses  Incurred  In 
travtilng  and  organising  the  force.  The  5 
per  cent  on  sales  was  the  measure  of  his 
compeosatiott  for  Oieee  serrices,  and  not  for 
making  sales  of  land.  It  la  true  that  the 
contract,  as  detailed  by  plaintiff,  contained  a 
stipulation  that,  In  case  he  himself  made  a 
sale,  he  was  to  receive  5  per  cent,  commis- 
sion on  snch  sale,  but  this  seems  merely  in- 
cidental to  the  principal  contract ;  and  while 
as  to  it  he  might  be  batred  by  the  statute  of 
frauds,  yet,  as  no  sale  was  made  by  him,  that 
question  does  not  arise  here.  Therp  is  a 
dearth  of  antborltles  predsely  in  point,  but 
the  following  decisions  seem  to  support  the 
view  announced  above:  Griffith  t.  Daly,  66 
N.  J.  Law,  466,  29  AU.  169 ;  Wilson  v.  Mor- 
ton, 85  Cal.  698,  24  Pac.  784. 

[2]  Another  objection  urged  Is  the  ruling 
of  the  court  excluding  tbe  testimony  as  to 
Sch^'s  statement  to  Onisness  Immediately 
after  his  conversation  with  plaintiff.  The 
evidence  offered  tended  to  show  that  Imme- 
diately after  tbe  Interview  with  plaintiff,  at 
which  interview  plaintiff  claims  the  contract 
was  assented  to  by  Schei,  Schel  came  into 
the  next  room,  leaving  the  door  open,  and 
said  in  a  loud  voice  to  Oolsneas: 

"Wbat  woQld  yon  think  that  fellow  wanted? 
He  wanted  6  per  cent,  on  all  aales  made,  and  I 
told  him  there  was  nothing  doing." 

Tbia  situation  of  ttie  two  rooms  was  de- 
tailed, ^om  whl<^  it  appears  that  plaintiff 
was  sitting  In  the  room  which  Schel  had  just 
left,  and  probably  12  feet  from  where  S^ei 
was  standing  when  the  remark  was  made: 
that  the  door  was  open ;  and  that  Sch^  was 
angry  and  qpoke  in  a  lond  vtAce.  No  one  will 
qnestton  that,  if  tbls  liad  been  nttered  at 
that  time  in  the  hearing  of  the  plaintiff,  Oie 
testimony  would  have  been  admissible.  If 
Schel  had  Just  assented  to  plalntUPs  terms. 
It  does  not  appear  probable  that  he  woald 
In  a  few  monents  after  have  used  this  lan- 
guage In  his  hearing.  Under  the  dream- 
stances,  the  court  could  not  dedde,  as  a  mat- 
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ter  ot  law,  whether  or  not  tho  langmge  waa 
used  in  the  hearing  of  plaintiff,  bnt  sbanld 
have  let  the  testimony  go  to  the  Jury  as 
part  of  the  res  geste. 

For  this  error,  the  Judgment  la  reveraed, 
and  a  new  trial  directed. 

BAKIN  and  BEAN,  JJ.,  concur. 


HcEINNEY  T.  WATSON  et  aL 
(Supreme  Court  of  Oregon.    Jan.  5,  1919.) 

1.  Constitutional  Law  (J  42*)— Validity  op 
Statute— PsBSONa  Entitled  to  QuEsnon. 

A  taxpayer,  while  entitled  to  resist  by  liti- 
gation the  enforcement  of  an  uuconstitutimia] 
statute  which  will  Increaae  his  taxes,  cannot  re- 
sist the  enforcement  of  Act  Feb.  28,  1913  (Laws 
1913,  p.  668),  creating  a  corporation  department 
to  protect  purchasers  of  stocks  and  bonds  and 
prevent  fraud  In  the  sale  thereof,  though  the 
act  provided  for  considerable  expenditures, 
where  tlie  moneys  for  the  expenditnres  would  be 
derived  from  Uc^wa  fees  and  other  ctmtributions 
demanded  (tf  corporations. 

[Ed.  Note.— For  other  cases,  see  Constitatton- 
allaw.  Cent  Dig.  ||  89,  40;  Dee.  Dig.  I  42.*] 

2.  CowariroTioHAL  ItAw  (K  42,  46*)— Dvm- 
MtNATion— Moot  Case. 

The  constitutionality  of  a  statute  will  not 
be  determined  where  tbe  party  attacking  it  has 
no  interest,  and  the  question  is  purely  academla 
[Ed.  Mote.— For  other  cases,  see  Coostitotion- 
al  Law,  Cent  Dig.  ||  88,  40,  43-4S;  Dee.  Dig. 
Sf  42,  48.*] 

In  Banc.  Appeal  from  Circuit  Court,  Mari- 
on County;  Wm.  Galloway,  Judge. 

Action  by  W.  B.  McKlnney  against  B.  A. 
Watson,  as  pretended  Corporation  Commis- 
sioner, and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

The  plaintiff  styles  himself  a  resident,  cit- 
izen, and  taxpayer,  owning  real  and  personal 
property  in  the  state,  subject  to  taxation,  and 
brings  this  suit  for  himself  and  for  all  other 
taxpayers  In  the  state.  He  seeks  to  enjoin 
the  secretary  of  state  from  auditing,  and  tbe 
state  breasurer  from  paying,  claims  fmr  sal- 
aries incurred  by  the  defendant  Watson,  as 
corporation  commissioner,  under  the  act  of 
Febmary  28,  1918,  commonly  known  as  the 
"Bine  Sky  Law,"  entitled: 

"An  act  to  protect  purchasers  of  stocks  and 
bonds  and  prevent  fraud  In  tbe  sale  thereof;  to 
create  a  corporation  department  to  administer 
this  and  other  laws  relating  to  the  regulatlcni 
and  supervision  of  corporations,  and  providing 
penalties  tor  the  violaticm  hereot"  Laws  1913, 

pTees. 

^nke  principal  features  of  the  act  and  the 
appointinoit  ot  the  defendant  Watson  as  cor- 
poration commissioner  are  recited  in  the  com- 
plaint It  is  stated  in  general  terms  Qiat  the 
official  mentioned  has  been  operating  under 
the  sanction  of  the  act  and  has  Incnrred 
penses  which,  together  wltii  his  aalaxr.  will 
be  audited  and  paid  as  other  <daim8  against 
tbe  state,  nnleas  iffevented  1^  injunction. 
Many  reasons  are  assigned  by  the  plaintiff 
why  tbe  act  In  question  Is  unconstltutiotial. 
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He  fimnds  hla  right  to  bring  this  suit  on  tbe 
foUowlnx  BllegaUcm: 

"That  if  eleims  certified  by  said  pretended  cor- 
poration commisaioner  are  audited  and  approv- 
ed, and  warrants  are  permitted  to  be  drawn  up- 
on an7  fond  ao  attempted  to  be  appropriated, 
and  the  aame  are  paid  by  the  said  state  treamr- 
er,  which  laid  officer  thrcatms  to  do,  and  will 
do,  unless  restrained  by  this  court,  the  same 
will  greatly  increase  the  taxes  of  this  plain- 
tiff, and  all  other  citizens  and  taxpayers  of  the 
state  of  Oregon,  wrongfully  and  tnuawfully,  and 
to  their  great  damage  and  irreparable  iajmy.'* 

The  ctrcult  court  anstalned  demarrers  to 
the  ouniOalnt,  and,  as  tbe  plaintUC  declined 
to  plead  fartlier,  entered  a  decree  dlsmlnslng 
the  suit,  from  which  tbe  plaintiff  appeals. 

George  Koseman,  of  Portland  (Wilson,  Neal 
k  Bossman,  of  Portland,  on  the  brief),  for 
appellant  Martin  U  Pipes,  of  Portland  (A. 
M.  Crawford,  of  Salem,  on  tbe  brl^.  for  re- 
spuDdeuts. 

BURNEZTF.  J.  (after  stadng  the  facta  aa 

above).  Tbe  act  In  question,  like  most  of  the 
laws  providing  for  government  by  commis- 
sion, devotes  much  space  to  salaries  and  ex- 
penses of  administration  and  other  matters 
well  calculated  to  make  tbe  taxpayer  look 
ask&uce.  It  authorizes  tbe  establishment  of 
a  corporation  department,  and  that  all  foes, 
charges,  interest,  flues,  and  penalties  provid- 
ed by  the  act  itself  or  heretofore  paid  into 
tbe  public  treasury  by  foreign  and  douiestlc 
corporations,  joint-stock  companies,  and  as- 
sociatlcais  shall  go  into  a  fund  to  be  known 
as  the  "corporation  fund,"  which  shall  be 
liable  for  the  expenses  of  carrying  on  the  cor- 
poration department.  It  is  required  that 
vbenever  the  amount  of  money  in  that  fund 
shall  exceed  fl5,000,  all  In  excess  of  $10,000 
shall  be  transferred  by  the  state  treasurer 
to  tbe  general  fund  of  the  state. 

[1]  The  controlling  question  presented  by 
the  demurrer  is  tbe  right  of  tbe  plaintiff  to 
bring  this  suit  It  is  well  established  by  prec< 
edents  in  this  state  that  a  taxpayer  whose  en- 
forced contribution  to  tbe  public  funds  will 
be  Increased  has  a  right  to  resist  by  litiga- 
tion In  his  own  name  the  enforcement  of  an 
uncuDstitutional  statute,  or  the  misapplica- 
Uoo  of  public  money.  Instances  of  such  de- 
cisions are  found  in  Carman  v.  Woodruff,  10 
Or.  133;  Wormlngton  v.  Pierce,  22  Or.  606, 
SOPac.  450;  Sherman  v.  BeUows,  24  Or.  553, 
34  Pac.  549 ;  Avery  v.  Job,  25  Or.  612,  36  Pac. 
283;  Browofield  v.  Houser,  30  Or.  534.  49 
Paa  a43 ;  Burness  v.  Multnomah  County,  37 
Or.  460.  60  Pac.  1005;  Sears  v.  Steel,  55  Or. 
544,  lOT  Pac.  3;  McKenna  v.  McHaley,  62 
Or.  1, 123  Pac.  1069. 

In  our  Judgment,  however,  the  allegations 
of  tbe  complaint  are  not  Buffldent  to  show 
that  tbe  pUttntUfB  bnnlen  of  taxation  will  be 
locreased  by  tbe  admlnl^atlon  of  tbe  stat- 
ute under  consideration.  That  enactment 
contains  varloua  ptoTftrtoni  designed  to  in- 
'Tease  the  revenues  of  the  state  In  tbe  form 


of  fees  exacted  from  concerns  subject  to  Its 
regulation.  It  is  true  that  the  Uoenae  foes 
and  other  contrttmtlonB  demanded  of  corpora- 
tions and  like  Instltutlone  by  previous  legis- 
lation are  to  be  turned  into  tbe  corporation 
fund,  which  Is  apparently  designed  to  be 
kept  at  tbe  standard  <tf  $10,000;  the  exoesa  of 
that  amonnt  being  returned  to  the  general 
fund.  Whether  this  shifting  of  the  pnbllc 
money  from  one  fund  to  another  and  back 
again  will  cause  tbe  plaintiff  to  pay  more 
taxes  than  he  otherwise  would  does  not  ap- 
pear. If  we  remember  tbe  Increment  of  rev- 
enue which  tbe  act  provides.  Tbe  plaintiff 
does  not  disclose  that  he  is  engaged  in  any 
business  that  Is  subject  to  the  regulation  of 
the  act  in  question,  and,  in  tbe  absence  of  any 
showing  of  facts  from  which  tbe  court  can 
deduce  the  legal  conclusion  that  he  is  about 
to  suffer  a  greater  burden  of  taxation  than 
before,  his  contention  appears  to  be  a  mere 
academic  proposition. 

[2]  The  courts  will  not  decide  a  moot  ques- 
tion by  enjoining  a  co-ordinate  branch  of  the 
government  from  tbe  execution  of  a  law.  It 
is  of  no  concern  to  tbe  plaintiff  that  corpora- 
tions or  business  concerns  with  which  he  has 
no  apparent  connection  may  suffer  Illegal  ex- 
actions under  an  unconstitutional  statute. 
Under  such  circumstances  sound  public  policy 
and  due  respect  to  tbe  legislative  and  execu- 
tive departments  restrain  the  courts  from  In- 
terference with  the  operation  of  a  statute  at 
the  Instance  of  a  private  suitor,  unless  it  ap- 
pears that  hla  personal  Interests  are  at  stake. 

For  these  reasons,  the  circuit  court  was 
right  In  refusing  to  entertain  this  BOlt,  and 
the  decree  must  be  affirmed. 


GOLDSTEIN    v.    PACIFIC    HOMB  MUT. 

FIRE  INS.  CO. 
(Supreme  Court  of  Oregon.    Jan.  12,  19150 

1.  WiTNESSBS  (i  268*)— OBOSB-EXAHXHAnOll— 

Scope. 

Where  a  vltnen  testified  that  acting  as 
agent  of  defendant  he  Issued  to  plaintiff  wrTtten 
permission,  to  be  attached  to  plaintiff's  policy, 
authorizing  the  removal  of  tbe  insured  property 
from  }ta  original  location  to  the  place  where  it 
was  burned,  It  was  proper  to  aak  him  on  cross- 
examination  whether  he  had  not  been  discharged 
from  defendaut'a  service  prior  to  issuing  the 
permit 

[Ed.  Note.— For  other  cases,  see  Witnesses 
Cent.  Dig.  !§  931-948.  959 ;  Dec.  Dig.  S  268.*] 

2.  Insubancb  375*>— Acts  of  Aqehiv— Teb- 
MiNATioN  OP  AuTHOBiTT— Notice. 

Where  plaintiff  had  obtained  insarance  In 
question  from  a  particular  agent  of  defendant 
and  bad  obtained  from  Mm  written  authority 
to  remove  the  insured  property  from  one  build- 
ing to  another,  defendant  was  not  entitled  to  re- 

fiudiate  such  permission  in  an  action  on  the  pol- 
cs  on  the  ground  that  the  ageot  had  been  dia- 
charged  prior  to  issuing  the  permit  in  the  ab- 
sence of  proof  of  notice  thereof  to  plaintiff. 

[Kd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S§  948-951,  956-965;  Dec.  Dig.  | 
375.*] 
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D^artment  1.  Appeal  from  Circuit  Conrt, 
Washington  County;  J.  A.  Elakin,  Jud^. 

Actlcm  bj  Frank  Goldstein  against  the 
I^dflc  Home  Mutual  Fire  Insurance  Com- 
panj.  Judgment  for  plaintiff,  and  detokd- 
ant  appeals.  Affirmed. 

TbSa  la  an  action  to  recover  tbe  amonnt  of 
a  policy  of  Insurance  Issued  by  the  defendant 
upcm  a  stock  of  dotblng  and  other  like  mer- 
chandise, together  with  furniture  and  store 
flxturea,  contained  in  a  brick  building  Bltna^ 
ed  at  Ko.  242  Bumalde  street,  Portland,  Or. 
It  is  alleged  that  a  fire  occurred  daring  the 
life  of  the  policy  which  totally  destroyed  the 
Insured  proper^.  The  complaint  contains 
other  appn^irlate  allegatlona  about  giving 
notice  to  the  company  of  the  loss  and  de- 
mand tor  the  payment  of  the  amonnt  named 
in  the  policy,  together  with  the  defisndant's 
refusal  to  pay.  The  destroying  fire  happened 
at  No.  33  North  Second  street,  and  concern- 
ing that  the  complaint  omtalna  tliis  allega- 
tion: 

"That  on  or  about  the  9th  day  of  Aneust. 
1911,  the  defendant  herein  granted  to  tbe  plain- 
tiff in  writing  its  penaission  to  remove  all  items 
insured  under  policy  No.  3152,  located  at  No. 
242  BuruBide  street,  to  the  two-story  frame 
shinsle  roof  building'  No.  38  North  Second 
street,  Portland,  Oregon,  and  attached  said  per- 
miasiou  to  and  made  it  a  part  of  policy  No.  8152 
of  the  Pacific  Home  Mutual  Fire  Insurance 
Company,  of  Forest  Grove,  Oregon." 

Tlila  averment  was  dented  by  the  answer, 
and  the  case  turns  upcm  the  issue  thus  form- 
ed, according  to  the  asslgmnenta  of  error. 
Tbe  result  of  a  Jury  trial  was  a  Judgmmt 
In  favor  of  tbe  plaintiff,  from  which  the  de- 
fendant appeals. 

Benton  Bowman,  of  Hlllsboro  (J.  N.  Hoff- 
man, of  Forest  Grove,  on  tbe  brief),  for  ap- 
pellant. D.  Soils  Oohen,  of  Portland,  and 
B.  B.  Tongae,  of  Hlllsboro  (Bernstein  &  Co- 
hen, of  Portland,  on  the  brieQ,  for  req;>ond- 
ent 

BURNETT.  J.  (sfter  stating  the  facts  as 
above).  To  sustain  tbe  issues  on  bis  part, 
the  plaintiff  called  Kalpb  Feeney,  who  testi- 
fied that  he  was  the  agent  who  solicited  and 
effected  the  Insurance  for  tbe  company  and 
delivered  the  policy  to  the  plaintiff.  He  al- 
so testified  that,  acting  as  agent  for  the  de- 
fendant, he  issued  to  the  plaintiff  a  wrltt^ 
permission  to  be  attached  to  the  policy  au- 
thorizing the  removal  of  the  Insured  property 
from  242  Burnslde  street  to  the  two-story 
frame  sblngle  roof  building  at  No.  33  North 
Second  street,  where  the  fire  occurred.  On 
cross-examination  the  attorneys  for  the  de- 
fendant propounded  several  questions  to 
Feeney  designed  to  show  that,  prior  to  tbe 
time  of  issuing  the  permit  luentioued,  be 
had  been  discharged  from  the  service  of  tbe 
insurer.  The  court  sustained  the  objection 
of  plaintiff  to  these  questions  on  the  ground 
that  the  testimony  sought  to  be  elicited  was 
Incompetent,  irrelevant,  and  immaterial,  and 


not  proper  cross -examination.  The  auestloa 
Is  presented  In  several  different  forma,  but 
they  all  amount  to  the  same  thing. 

[1 , 2]  It  was  proper  cross-examination  to' 
ask  the  witness  If  his  agency  had  not  ceased 
prior  to  tbe  Issuing  of  the  permit  The  situ- 
ation for  the  plaintiff,  however,  la  saved  by 
the  prindfile  that,  where  a  party  has  dealt 
with  another  through  an  agent  of  the  latter 
In  any  transaction,  he  Is  entitled  to  rely 
upon  the  acts  of  the  agent  until  the  termina- 
tion of  the  transaction.  In  the  absence  of 
any  notice  to  blni  that  the  agency  has  been 
ended.  Union  Bank  &  Trust  Co.  v.  Lrf}ng 
Pole  Lbr.  Co.,  70  W.  v^a.  658,  74  S.  R  674, 
41  L.  B.  A.  (N.  S.)  663. 

There  la  no  testimony  In  the  record  tend- 
ing to  show  that  the  plaintiff  had  any  notice 
of  the  cessation  of  Feeney's  agency  for  the 
company,  and  there  was  no  offer  on  Its  part 
to  show  that  such  was  the  fact.  Under  such 
circumstances,'  the  error  in  denying  tbe  de- 
fenuaut  the  right  to  cross-examlue  the  wit- 
ness on  that  point  becomes  negliglUe  becatise, 
taken  alone,  the  mere  termination  of  tbe 
agency  through  which  the  transaction  was 
Initiated  would  not  affect  the  result.  Tbe 
ease  comes  within  the  q^t  of  section  556. 
U  O.  L.,  declaring : 

"Upon  an  appeal  from  a  Judgment,  tbe  same 
shall  only  be  reviewed  as  to  questions  of  law 
appearing  upon  the  transcript,  and  shall  only 
be  reversed  or  modifled  tar  enrors  sulntantially 
affecting  the  rights  of  the  appellant   •   *   •  *^ 

The  Judgment  is  ttierefoie  affirmed. 

McBBIDBk  BEAN,  and  BidNSON,  JJ.,  OOo- 
cur. 


THiLOTSON  v.  PAQUBT. 
(Supreme  Court  of  Oregon.  Dec.  81,  10140 

1.  Pabthvbbhp  (S  336*)— AcooiniTiiro— Evi- 

DBHCE. 

In  a  suit  for  a  partnership  accounting, 
plaintiff  was  not  chargeable  with  one-half  the 
value  of  a  pile  driver  acquired  by  hlra,  in  the 
absence  of  proof  ot  Its  vahie  and  proof  that 

he  had  acquired  title  to  It  or  stiU  bad  it  in  his 

possession. 

[Kd.  Note.— -For  other  cases,  see  Partnership, 
Cent.  Dig.  §797;  Dec.  Dig.  {  336.»] 

2.  Pabtnebshif  (i  87*)— AccouNTmo— Mis- 
take or  PAvrNSB. 

Where  a  partner  makes  a  mistake  tn  the 
payment  ot  an  account,  the  loss  la  that  <rf  tbe 

firm. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  I  135;  Dec.  Dig.  |  87.*] 

Department  2.  Appeal  from  Clmiit  Court, 
Multnomah  County;  Henry  XL  McOinn, 
Judge. 

Suit  for  accounting  by  J.  B,  Tlllotaon 
against  Joseph  Paquet  From  Judgment  and 
decree  for  plaintiff,  defendant  appeals.  Mod- 
ifled. 

This  Is  a  suit  for  an  accounting.  During 
the  years  1908  and  1800  plaintiff  and  defend- 
ant did  some  contract  work  in  partnership 
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under  «  oeitaln  agreemiiit,  irtitdi  Is  stated ; 
b7  Paqnet  as  fonoirs: 

"He  (mcanlns  'Rllotsotil  toM  me  he  voold 
look  after  the  work,  and  that  all  I  woald  have 
to  do  was  to  furnish  the  money,  and  he  had  an 
ttSct  here  over  town,  etc.,  and  he  said  how, 
if  I  would  look  after  the  omce,  and  furnish  the 
inoiie;,  be  would  look  after  the  work,  and  we 
would  divide  the  pro&ts." 

And  apparently  that  Is  aboat  the  contract 
under  wbic&  they  worked.  Tillotadn  at- 
tempted to  keep  a  book  account  of  the  trans- 
actions, bat  it  prored  to  be  of  no  Talne  when 
they  attempted  to  settle.  Being  unable  to 
BatiafactorUy  adjust  the  differences  betweoi 
UiemidTes,  TUlotson  called  In  W.  C.  Walker, 
an  expert  bookkeeper,  who  attempted  to 
make  the  acoonnts;  and,  not  being  able 
to  eema  to  an  agreenient  therefrom,  this  suit 
was  coraraenoed,  resaltlng  In  a  Judgment 
against  Paqaet  for  fl,00(^  from  which  he  ap- 
pealed. 

A.  B.  Grithardt  and  Blcbazd  W.  Montague, 
both  ot  Portlandt  for  appellant,  John  A. 
Jeffrey*  oC  Portland  (Jeffrey  &  Lenon,  of 
Portland,  on  the  brl^,  tor  respondent. 

EAKIN,  J.  <a(ter  stating  the  tacts  as 
abore).  W.  0.  Walker  testified  tbat,  TiUot- 
soa's  books  of  accounts  being  unintelligible 
and  of  no  aid  to  him,  be  called  for  ^quet's 
check  and  stub  books,  which  Faquct  turned 
orer  to  him.  It  appears  that  all  the  expendi- 
tores  were  paid  by  Paquet  by  bank  checks, 
and  he  reoeived  all  the  proceeds  of  the  con- 
tracts, and  plaintiff  and  defendant  were  both 
Resent  with  Walker  when  he  made  up  his 
statements  from  the  checks,  which  are  In  the 
lecord  here  as  exhibits,  showing  the  expend- 
itnres  as  to  each  particular  contract  sepa- 
rately, with  the  receipts  on  that  particular 
contract.  The  list  of  checks  is  In  typewrit- 
ing. This  method  of  making  up  the  accounts 
eeems  to  have  been  carried  out  on  the  un- 
derstanding tliat  Paquet  received  all  the 
money  on  the  contracts  and  paid  by  check 
111  the  moneys  paid  out.  The  evidence  does 
not  show  the  items  of  the  account  nor  the 
particulars  upon  which  Walker  accounted. 
The  first  statement  relates  to  the  St  Johns 
dock  contract,  giving  the  amount  and  the 
payee  named  in  each  check,  snd  the  sum  of 
the  checks  Is  (37,032.66,  and  the  total  amount 
tecelTed  from  said  contract,  as  shown  by  said 
statement.  Is  ¥37,435.76,  showing  the  profits 
to  be  1403.12.  That  Is  Oi«  only  data  we  have 
before  us  in  regard  to  the  expenditures  and 
receipts  from  that  contract.  The  East  Sai- 
nton and  Third  street  contract  Is  stated  in 
the  same  way,  diowlng  a  profit  of  f  1.099.54 ; 
the  flah  ladder  contract,  a  profit  of  $289.78 ; 
the  Portland  Heights  contract,  a  profit  of 
M7.83;  the  Hawley  Pulp  &  Paper  Company 
contract,  a  profit  of  ?107.27 ;  the  Vniicouver 
Wdge  contract,  a  profit  of  f 1,427.19;  the 
Btlem  contract,  a  profit  of  $218.30;  the 
Nortiiwest  bridge  worit,  a  profit  of  9^.80; 
the  St.  Johns  Shlpbutldlnf^  Company  con- 
tract a  profit  of  SSSaoS:  the  Country  Club 


woric,  a  Ion  at  986Bk27 ;  the  VaaeonTeir  barat 
bridge,  a  profit  |47SbM;  the  Northern 
Pacific  trestta^  a  profit  «f  9^088.09.  Tke  list 
of  checks  or  receipts  for  the  last  two  Items 
does  not  appear  among  the  typewritten  ex- 
hibits, and  Aecks  and  reeeipta  for  the  Yan- 
comw  burnt  bridfe  mnar  raly  in  peodl. 
There  la  no  datum  here  from  which  we  can 
determine  the  acoonnts  as  to  the  contracts 
tot  the  two  last  Items,  but  at  the  time  the 
list  of  checfea  found  among  the  »hiblts  was 
made  plaintiff  and  defaidant  were  present, 
and  Walker  testified  that  they  agreed  to 
these  results.  There  being  no  data  from 
which  we  can  revlmr  the  flgnres,  evidently  it 
is  intended  that  we  shall  determine  the  ac- 
coontB  from  the  statemoita  of  Walker  as  to 
the  profits  on  ea<!h  contract  Mr.  Walker 
sajs  tiiat  Faanet  agreed  to  his  statement  not 
only  as  to  profits  <m  eaeb  contract  as  he 
states  it,  but  that  he  agreed  the  balance  found 
due  from  him  to  TUlotson  was  the  correct 
balance.  We  do  not  so  tmdetstand  the  ropolt 
of  the  meetlnib  but  only  that  at  the  time  of 
the  acconnthig  upon  the  separate  contracts 
he  agr^  to  the  amomit  of  prwBts  as  tbere 
stated.  The  Items  of  the  Northern  Fadflc 
trestle  and  the  Vancouver  burnt  bridge  are 
Indoded  in  neany  all  the  statannts.  and 
ndthcr  of  tliAm  is  spedflcally  conttoverted. 
We  accept  the  statement  marked  "PlalntUTs 
BzhlMt  B"  as  the  correct  statement  <tf  prof- 
its of  each  omtract  thneln  mentioned,  the 
total  of  wtaK^L  Is  $7,66&.7a 

[1.  S]  There  are  sotne  other  Itnos  about 
which  there  is  a  wmtroversy.  TlUotaon  con- 
tends  tbat  tSw  partnership  should  mow  him 
fM  the  use  of  his  englhes  Vli20T.6D,  being  at 
the  rate  of  $2.50  a  day;  for  rent  of  office, 
the  hire  of  Btmographers,  his  traveling  ex- 
penses, and  lAone  hire,  9880.88;  also  pay  for 
piling  which  he  fnnUflhed  in  the  Bast  Salmon 
and  TMtA  street  contract,  ^7&S9.  Paquet 
contends  that  a  idle  driver,  valued  at  about 
$300,'  was  left  In  the  poeseeslon  of  the  plain- 
tiff by  the  Beatlle  CMSpany,  wtaddi  he  says 
plaintiff  iKpt,  and  stm  has  it  In  his  posses* 
slon,  0De>faalf  ot  the  value  of  which  he  claims ; 
but  It  la  not  shown  that  TUlotson  got  the 
title  to  It  or  what  It  is  worth,  nor  that  the 
partnership  was  entitled  to  It,  and  It  cannot 
be  considered  here.  Def^dant  also  contends 
timt  a  pile  driver  hammer  ot  his,  worth  $66, 
was  lost  In  the  woi^  fbr  which  he  dalms  he 
Is  entitled  to  pay  from  the  partnership.  He 
claims  that  hs  is  entitled  to  be  remimerated 
by  fnilotson  for  $40.20,  costs  advanced  by 
him  on  a  Seattle  lawsvi^  as  tiie  suit  was 
Tlllotson's  private  afFalr.  He  contends  that, 
when  the  Country  Club  paid  him  for  their 
work,  they  paid  him  in  Country  Clnh  b<mda 
$2,000,  and  he  should  have  $151.6S  interest 
for  delay  In  payment,  or  for  some  other  rea- 
son not  made  plain.  If  he  took  the  bonds 
in  payment  at  par,  and  there  was  a  loss.  It 
might  be  a  partneredilp  loss,  but  the  $151.66 
Is  claimed  as  Interest,  as  though  he  had  ad- 
vanced the  money  for  the  bonds,  and  not 
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as  a  dlseonnt  on  tbe  bonds,  and  Is  not  a 
proper  <^arge.  He  also  plaints  credit  for 
$166,  which  lie  alleges  Walker,  In  making  up 
the  accounts,  threw  out,  being  mone;  that  he 
paid  upon  the  Murphy  bill ;  but  It  Is  not 
shown  that  he  orerpald  Murphy,  and  withont 
such  proof  it  was  error  for  Walker  to  disal- 
low such  payment  If  he  made  a  mistake  in 
the  payment,  the  loss  is  the  loss  of  the  firm, 
and  he  is  entitled  to  credit  for  the  $166.  The 
result  of  the  statement  as  we  have  outlined 
above  Is  as  follows:  J.  B,  Tlllotson,  In  ac- 
count with  Joseph  Pagnet,  profits  on  vari- 
ous Jobs  as  follows :  St  Johns  dock,  $403.12, 
East  Salmon,  $1,099.54 ;  fish  ladder,  $289.78; 
Northern  Pacific  trestle,  $.S,086.09;  Portland 
Heights,  $87.63;  Hawley  Pulp  ft  Paper  Com- 
pany, $107.27;  Vancouver  bridge,  $1,427.19; 
Salem.  $218.30 ;  Northwest  bridge  work, 
$394.80;  St  Johns  Shipbuilding  Company, 
$836.98;  Vancouver  bnmt  bridge,  $478.36; 
total,  $8,429.06.  Deducting  for  the  loss  on 
Country  Clnb  of  $859.27.  there  is  left  $7,569.- 
79.  Paguet  should  be  charged  with  one-half 
the  profits  on  thie  contracts,  $3,784.90;  one- 
half  the  expense  of  Tlllotson,  $465.19,  includ- 
ing office  rent,  stenographer  fees,  and  phone 
bill;  one-half  the  amount  of  piling  that 
Walker  charged  to  Paqnet  $139.29 1  one-half 
of  the  bill  for  use  of  engine,  $633.76;  total, 
$5,023.12.  Against  which  Paqnet  Is  entitled 
to  credit  for  amount  of  advances  made  to 
Tlllotson  pending  the  contracts,  $1,072.55, 
as  shown  by  the  first  page  of  typewritten 
statements;  notes  and  interest  due  from 
TlUotson.  $1,787.50;  cash  paid  on  the  Seattle 
suit  for  TiUptson,  $40.20;  charged  as  over- 
payment, Murphy's  bill,  $166;  one-half  the 
value  of  the  pile  driver  hammer,  $33;  one- 
half  of  the  amount  of  the  Porter  Bros.*  bill, 
$92.70:  one-half  of  the  miscellaneous  ac- 
count, $55.40;  total,  $4,147.35.  Deducting 
this  from  the  $5,023.13,  leaves  a  balance  of 
$876.78. 

The  decree  of  the  lower  court  will  be  modi- 
fied to  thia  extent.  The  partnership  Is  here- 
by dissolved,  and  plaintiff  is  entitled  to  Judg- 
ment and  decree  against  the  defendant,  Jos- 
eph Paqnet.  for  the  sum  of  $875.78,  being 
the  balance  due  him  on  said  accounting. 
Neither  party  shall  recover  costs  In  this 
court 

McBBIDE,  C.  J.,  and  BEAN  and  HcNABX, 
JJ^  OMkcar. 


ORIFFITR  T.  OBIFFITH  et  mc. 

(Supreme  Court  of  Oregon.    Jan.  5,  1915.) 

1.  DowEB  (I  44*)— Rtohts  of  Wins. 

A  wife  upon  marriage  acquires  no  inter- 
est in  the  personal  property  of  her  husband, 
which  he  may  dispose  of  without  her  consent, 
but  be  cannot  without  her  consent  transfer  his 
land  so  as  to  bar  her  dower  riehts. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent. 
Dig.  iS  3.  130-143 ;  Dec.  Dig.  j  44.*] 


BEPOBTEB  <Or. 

2.  Down  a  14*)— Down  IvmBn^BQUixT. 

There  is  no  dower  In  an  equity. 
[Ed.  Note.— Fw  other  cases,  tee  Dower,  Oent. 
Dig.  H  46-47,  49-^16;  Dec.  f>ig.  |  14.*1 

3.  DowBB  (S  36*)— Pbopbbtt  Riohts  or  Wnv. 

Where  a  husband  purchased  land,  taking 
title  in  the  name  of  another,  the  wife  may,  the 
husband  having  died  before  judgment  in  her 
suit  for  divorce,  alimony  and  separate  mainte- 
nance, impeach  tbe  conveyasce  as  if  she  were  a 
creditor  of  the  husband,  and  compel  the  holder 
of  tbe  legal  title  to  hold  the  property  In  trust 
for  her. 

[Ed.  Note.r-For  other  cases,  see  Dower,  Oent. 
Dig.  H  S6,  86;  Dec.  Dig.  S  86.*) 

Department  2.  Appeal  from  Circuit  Court, 
Linn  County ;  William  Galloway,  Judge. 

Action  by  Ellen  C.  Griffith,  individually 
and  as  administratrix  of  the  estate  of  Jotm 
H.  Griffith,  deceased,  against  George  P.  Grif- 
fith and  wife.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.  Reversed. 

This  is  a  suit  brought  by  the  plaintiff,  as 
administratrix  of  the  estate  of  John  H.  Grif- 
fith and  in  her  Individual  right,  for  the  pur- 
pose of  having  tbe  defendant  Geo.  F.  Griffith 
declared  a  trustee  of  tbe  title  of  certain  real 
estate  described  in  the  complaint  for  tbe  bene- 
fit of  said  estate.  John  H.  Griffith  end  tbe 
plaintiff  were  married  aa  July  12,  1909,  and 
were  not  living  happily  together.  On  Novem- 
ber 6,  1909.  said  John  H.  Griffith  purchased 
the  land  In  question,  and  bad  tbe  deed  exe-* 
euted  in  flivor  of  his  brother,  tlie  def^dant. 
which  deed  was  not  delivered  at  the  time  of 
its  execution  bat  left  in  the  hands  of  the 
grantor,  H.  J.  Follls,  and  his  wife  until  the 
same  ahovld  be  called  for.  Soim  after  the 
purchase  of  said  land  the  defendant  John  H. 
Griffith  deserted  and  abandoned  the  wife,  and 
thereafter  lived  separately  and  apart  Crom 
her.  On  tbe  I9tb  of  Angnst,  191(^  the  plain- 
tiff sued  him  for  a  divorce  on  the  ground  of 
cruel  and  inhuman  treatment,  and  in  the  rait 
sought  to  recover  alimony.  About  the  80th 
day  of  October,  1911,  the  said  John  H.  Grif- 
fith died  intestate  before  the  said  divorce  suit 
bad  been  terminated,  and  tiie  suit  was  there- 
after dismissed  on  account  tiiereof.  Snbse- 
quently,  on  the  18th  day  (tf  May,  1912,  plain- 
tiff brought  this  suit,  which  resnlted  in  a 
decree  tor  tbe  defendant.  The  plaintiff  ap- 
peals. 

M.  E.  Pogue,  of  Salem  (W.  T.  Slater,  of 
Portland,  on  tbe  brief),  for  appellant  H.  H. 
Hewitt,  of  Albany  (Hewitt  ft  Sox,  of  Albany, 
aa  the  brleiD,  for  respondents. 

EAEIN.  J.  (after  stating  the  facts  as 
above).  [1-3]  A  'A-ife  upon  marriage  acquires, 
by  virtue  thereof,  no  interest  in  the  persoual 
property  of  her  husband,  and  he  has  a  right 
to  dispose  of  it  aa  he  pleases  without  her  con- 
sent ;  but  by  a  transfer  of  his  real  estate  he 
cannot  defeat  her  dower  therein.  She  has 
an  inchoate  dower  only  In  lands  to  wiildi  he 
has  the  title.  There  Is  no  dower  in  an  equity, 
but  the  rule  in  Oregon  Is  that  where  tbe 
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wife  oecniKlM  fbe  poeUion  of  a  qnasl  creditor, 
as  vbere  sbe  la  snlng  to  obtain  allmonr  or 
separate  malntenai^,  if  there  Is  an  Intent 
on  tbe  part  of  ttie  biuband  to  defeat  the 
wiftfa  recoiKry  In  audi  salt  or  finally  at  hla 
death,  BQch  transfer  as  to  her  Is  frandulent 
It  Is  held  in  Banett  t.  Barrett,  S  Or.  4U: 

**  There  is  no  naaaa  why  a  wife,  whose  bos- 
band  bee  deserted  her  and  refused  to  perform 
the  dety  of  mainteoanee,  or  who  by  crnel  treat- 
meat  has  compelled  her  to  leare  his  house, 
*  *  *  shonld  not  be  viewed  a>  a  quasi  cred* 
Iter  In  relation  to  the  alimony  whicn  tiie  law 
awards  to  her.  *  «  •  When  she  is  compelled 
to  become  a  suitor  for  her  rights,  her  relation 
becomes  adverse  and  that  of  a  creditor  in  fact, 
■ad  ihe  Is  not  to  be  balked  of  her  dues  by  bis 
fraud.'  «  •  •  The  right  of  the  wife  to  ques- 
tfam  eonreranees  made  br  the  husband  dates 
torn  the  tune  the  caose  of  rait  arose." 

In  Weber  t.  Sothchlld,  IS  Or.  88S,  ID  Pac 
OO^  3  Am.  St  Bep;  102,  It  to  said: 

"Tbfl  foots  and  ctrcamstances  leave  no  doubt 
in  the  mind  of  the  court  that  the  conveyance 
to  Botbchild  wai  made  and  designed  by  Weber 
to  defeat  tbe jplalntilt  In  the  recovery  of  any 
pert  of  Ms  (Weber's)  property,  or  of  alimony 
m  her  contemplated  luit  tot  a  dlTtme." 

And  tt  yrn  htid  that,  in  order  to  make 
Rothcblld  an  Innocent  pnrduuer  In  good 
faith,  tbe  bnrden  was  npon  him  to  Aww  that 
he  lald  value  and  was  without  notice  of 
fraud.  See,  also,  21  Cya  1156.  From  tbe 
testimony  In  this  case  we  find  that  the  pur- 
cbase  of  tbe  property  was  made  by  John  H. 
Griffith  and  title  taken  In  the.  name  of  Geo. 
F.  Griffith  because  of  the  anticipated  trouble 
with  his  wife;  he  having  deserted  her  soon 
after  the  purchase,  and  she  subscQuently  hav- 
ing  sned  for  a  divorce  on  the  ground  of  cruel 
treatment.  It  appears  that  the  property  wa^ 
purchased  and  paid  for  by  John  H.  Grlflltb, 
and  that  the  title  was  taken  In  the  name  of 
Geo.  F.  Griffith  without  any  consideration 
from  him  to  John  H.  Griffith.  Therefore  It 
was  a  gratultotis  disposition  of  so  much  of 
his  real  property  and  In  fraud  of  tbe  plaln- 
tlTs  rights. 

The  testimony  of  Geo.  F.  Griffith  shows 
that,  a  short  time  before  John  H.  Griffith 
died,  he  told  Geo.  F.  Griffith  that  he  had 
bought  tbe  property  and  had  the  deed  made 
in  his  brother's  name  and  he  wanted  hla 
brother  to  have  It  F0III4  tbe  grantor,  tes- 
tifies: 

.  "After  I  got  the  deed  made  out  I  banded  it  to 
Mr.  Griffith.  He  looked  at  It,  read  It  over,  and 
unded  it  back  to  me,  and  says,  'Keep  it  until 
called  for.'  Q.  What  did  he  say,  after  his  death, 
what  was  to  be  done?  A.  He  said  after  be  was 
done  wltb  It  he  wanted  hla  brother  to  have  it. 
Be  did  not  speak  anything  about  dying  at  that 
^e.  *  •  *  Q.  Who  was  to  call  for  It?  A. 
Wam't  any  one  named.  The  deed  was  made 
•ut  to  his  brother  Geo.  F." 

Tbe  evidence  shows  that  he  cat  the  brush 
fr«n  the  land,  fenced  It,  and  planned  to 
erect  a  home,  and  told  a  witness  be  expected 
to  live  on  It  alone ;  that  it  would  be  better 
to  live  over  there  than  to  be  quarreling 
Also  he  paid  the  taxes  on  It,  so  that  It  fully 


appears  that  Geo.  F.  paift'iurtlili^  for  the 
land;  and  when  attaclced  by  a  creditor,  at 
as  in  this  case,  the  wif^  equl^  will  treat  tbe 
transfer  as  fraudulent  and  de<dare  a  tnu-t  in 
favor  of  ttie  estate,  whidi  la  the  rqH»(!i>ta- 
tive  of  tbe  creditors. 

Tbe  decree  wiU  be  reversed  and  one  entered 
in  favor  of  the  plaintiff  declaring  ttiat  fbe 
defendant  Gea  F.  Ociffitb  holds -tbe  tttle 
to  said  land  In  tmst  for  the  benefit  of  tbe 
eatate  of  Jfdm  H.  Oilfflth. 

McBBIDB,  a  J.,  and  BEAN  and  McNABT. 
J  J.,  cmicar. 


NOETSBBN  PAO.  RT.  CO.  T.  CLATSOP 
COUNTY. 

(Supreme  Court  of  Orsgon.   Jan.  13,  Miff) 

1.  Taxatioit  n  493*)— AsBnsutin^BsTZBW— 

STATDISS— FlUlTQ  RXOOBD. 

L.  O.  L.  C  3613,  providing  that,  on  appeal 
from  an  equalized  assessment  by  the  board  of 
eqQall7.atlon,  the  tax  board  shall  file  so  much  of 
tbe  record  of  tbe  board  as  may  be  necessary 
etc.,  is  in  tbe  alternative,  intended  to  apply  to 
the  case  of  ao  appeal  from  an  order  of  the  board 
raising  an  assessment  where  there  is  no  peti- 
tion or  application,  and  does  not  apply  to  an 
appeal  frrai  ao  order  refusing  to  reduce  an  as- 
sessment and  denying  a  petition  therefor. 

[Ed.  Note.— For  other  casw,  see  Taxation, 
Cent.  Dig.  H  876-88S:  De&  IMg.  |  483.*] 

2.  Taxatzoit  (I  480*)— BotTAUunoH— Pboob- 

DUSB. 

Rules  of  praetiee  in  dvU  aetlons  or  suits  do 
not  api^  to  proceedings  before  a  board  of  equal- 
ization to  correct  tax  assessments. 

{Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  |  863 ;  Dec.  Dig.  {  480.*] 

3.  Taxation  (|  488*>-^Aa8nBSHSin— Bbtibw— 
Statutbs. 

So  much  of  L.  O.  L.  1  3609,  ss  pertains  to 
petitions  or  applications  for  reduction  of  tax 
assessments  Is  mandatoi?. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  SI  858,  859 ;  Dec  Dig.  |  488.*] 

4.  TAXATion  (§  483*)— AssJtBSMXnrs— Eeduo- 

TION— PETITIOK. 

A  petition  to  a  board  of  equalisation  to 
reduce  petitioner's  taxes  must  show  tliat  the 
property  was  not  assessed  at  its  true  value,  and, 
for  this  purpose,  must  state  what  the  true  value 
is,  and  aJso  make  it  conclusively  to  appear  that 
the  method  by  which  tbe  assesstw  arrived  at  the 
result  complained  of  was  Incorrect. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  868,  869;  DecTDlg.  {  483.*] 

5.  Taxation  Q  493*)— Asskbsmbhiv-Rbvibw 
BT  CiBcmr  WJUBT— Recobo. 

Where  an  appeal  is  taken  to  the  circuit 
court  to  review  a  tax  assessment  by  the  board  of 
equalisation,  it  Is  petitioner's  duty  to  make  such 
a  record  before  t^ie  board  as  will  inform  the 
circuit  court  of  the  issues  to  be  tried. 

[Ed.  Note.— For  other  caHcs,  see  Taxation, 
Cent.  Dig.  §9  876-883;   Dec.  Dig,  S  493.*] 

6.  Taxation  (S  493*)— AaEOBSMXin^EQUAU- 
ZATXON— AppeaIt— Rxoobd. 

Where  a  petition  of  a  railroad  company  to 
a  board  of  equalisation  to  reduce  petitioner's  as- 
sessment on  lands  in  the  county,  merely  protest- 
ed against  the  valuation  placed  on  tlie  lands 
desenbed  in  any  attached  list,  on  the  ground 
that  the  vsluathms  were  In  excess  of  the  true 
and  fair  value  of  the  lands,  but  did  not  contain 
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any  t« rifled  Btetement  u  to  the  valae  aa  re- 
quired by  atatDte,  before  the  board  was  author- 
ized to  consider  or  act  thereon,  the  petition 
amounted  to  no  more  tiian  an  objection,  and 
was  therefore  Insufficient  to  soatatn  an  appeal 
from  the  order  of  the  board  denyiBg  the  peti- 
tion to  the  circuit  court. 

[Ed.  Note.— Foe  other  owaa.  aeo  Taxation, 
CenL  Dig.  H  876-«83;  Dec.  Dig.  i  493.*] 

Department  1.  Appeal  from  drcnlt  Court, 
Clatsop  Ooanty;  J.  A.  Gakin,  Judge. 

The  Northern  Pacific  Railway  Company 
having  applied  to  the  Board  of  E^qnallzatloa 
of  Clats<H)  County  for  redoctloa  of  Its  land 
assessment,  and  the  drcult  court  having  en- 
tered a  decree  dlemlssing  an  appeal  from 
the  Board  of  Equalization,  the  Bailroad  ap- 
peals. Affirmed. 

ThlB  is  an  K»peal  the  Nocthem  (Padflc 
BaUway  Company  from  a  decree  of  the  cir- 
cuit court  tor  datw^  county  dtemlsstog  an 
appeal  fKnn  the  county  board  of  equ8Usatl<»i 
to  the  circuit  court  in  the  matter  (tf  the 
valuation  of  certain  lands  in  Ci8ts<v  county 
for  the  year  1913. 

On  September  12,  1918.  plaintiff  filed  with 
the  board  ct  eqnallatiott  a  ivoteat  as  fid- 
lows: 

"To  tile  Honorable  Board  of  Equalization  of 
Clatsop  County,  Oregon:  Cornea  now  the  North- 
ern Pacific  Bailway  Company,  a  corporation, 
and  proteate  agaiDBt  the  ToluatiAn  that  has 
been  placed  upon  the  lands  described  in  the  list 
hereto  attached  by  the  aaaessor  of  CHatsop  coun- 
ty Cor  the  purpose  of  taxation  for  the  year  1913, 
on  the  ground  that  said  valuations  are  In  excesR 
of  the  true  and  fair  value  of  aaid  landa;  and 
said  Northern  Pacific  Railway  Company  asks 
that  said  valuations  be  reduced  from  the  valua- 
tions shown  under  the  heading  'Asaessor's  Tal- 
□ation'  to  the  valuations  assessed  in  1912  on 
iSit  lands  shown  in  the  attacked  list  [Signed] 
Northern  Pacific  Railway  Company.  J.  O.  Fair- 
child,  Its  Tax  Agent" 

The  protest  was  Tcrlfled  by  plaintiff's  tax 
agent.  A  list  of  lands  amounting  to  6,830.77 
acres  was  attached  to  the  protest,  but  the 
Talnations  asscEsed  for  the  years  1912  and 
1913'  were  not  Included  therein.  Oo  the  13th 
day  of  September,  the  protest  was  considered 
by  tlie  board,  and  denied.  On  September 
25th  the  plaintiff's  tax  agent  requef^ted  the 
board  to  reconsider  its  order  and  the  petition 
was  denied.  A  notice  of  appeal  was  filed  on 
February  26,  1914.  The  cause  coming  on  for 
trial  before  the  circuit  court,  counsel  for  de- 
fendant objected  to  any  evidence  being  offer- 
ed, and  moved  to  dismiss  the  appeal  on  the 
following  grounds: 

(1)  "That  there  is  uothing  in  the  record  show- 
ing or  tendlu|[  to  show  that  any  property  belong- 
ing to  the  Nortbern  Pacific  Railway  Conipan; 
was  assessed  by  the  assessor  of  Clatsop  couuty, 
or  that  the  same  was  valued  at  any  sum,  or  that 
the  Northern  Pacific  Railway  Company  was  the 
owner  of  any  property  whicb  was  placed  upon 
the  assessment  roll  of  Clatsop  county,  or  there 
valued  or  assessed ;  (2)  that  the  record  herein  is 
insufficient  to  give  the  court  jurisdiction,  for  the 
reason  tliat  there  Is  nothing  in  the  record  on 
amwal  showing,  or  tending  to  show,  what  action 
was  taken  by  the  board  of  equalisation,  and 


there  is  notUsg  showlns,  or  tandlBg  to  show,  in 

the  record  what,  if  any,  valuation  the  board  of 
equalization  placed  upon  any  property  belonging 
to  the  appellant;  (3)  that  the  petilaoa  for  the 
reduction  of  asaessmenta  upon  the  alleged  prop- 
erty ot  the  Northern  Pacific  Railw»  Company 
was  insufficient  to  give  the  court  iiirisdictlon, 
in  that  no  fact  whatever  is  therein  alleffEHl,  or  no 
issuable  matter  is  8«t  forth  or  allied  therein 
sufficient  to  give  the  court  jurisdiction,  or  suffi- 
cient to  raise  an  isstie ;  (1)  that  this  oeort  has 
no  jurisdiction  to  hear  Um  appeal." 

The  motion  was  rastalned  by  ttw  trial 
court  and  the  appeal  dismissed.  Plaintiff  m- 
eigns  that  the  drcnlt  court  erred  la  sw- 
talnlng  defendant's  motion. 

U  B.  Da  Ponte,  of  Tacoma,  Wash.  (Oeo.  T. 
Beid  and  J.  W.  Quick,  both  of  Tacoma, 
Wash.,  on  the  brief),  for  appellant  G.  G. 
FuUon  and  C.  W.  Mullins,  DiaL  Atty„  both 
of  Astoria,  for  respoindent. 

BBAN,  J.  (after  stating  the  fscfea  as  abore). 
Section  3609,  L.  O.  U,  relating  to  petitions  for 
reduction  of  asscssnients,  provides  in  part: 

"Petitions  or  applications  for  the  reduction 
of  a  particular  assessment  shall  be  made  in  writ- 
ing, verified  by  the  oath  of  the  appBcant  or 
his  attorney,  and  be  filed  with  the  boMd  during 
the  first  week  it  is  by  law  required  to  be  in  ses- 
sion, and  any  petition  or  application  not  so 
made,  verified,  and  filed,  shall  not  be  considered 
er  acted  upon  by  the  board." 

Section  3613,  Lu  O.  L.,  makes  provision 
that  any  person  petitioning  for  the  reduction 
of  a  particular  assessment,  or  whose  assess- 
ment has  been  increased  by  the  board  of 
equalization,  and  thereby  aggrieved  by  snch 
action,  may  api)eal  therefrom  to  the  circuit 
court  of  the  county.   By  subdivision  1: 

"The  party  desiring  the  appeal  from  the  ac- 
tion of  such  board  of  equalisation  may  oaose  a 
notice,  to  be  signed  by  himself  or  attorsey,  to  be 
filed  vrith  the  county  clerk  of  Uie  coonty  within 
five  days,  excluding  Sunday,  trom  the  time  the 
assessment  roll  is  returned  to  the  county  detk 
by  the  board  of  equalisatlott.'' 

Subdivision  2  directs: 

"Within  five  days  of  the  giving  of  such  notice 
the  appellant  shall  file  with  the  clerk  of  the  cir- 
cuit court  a  transcript  of  the  petition  for  re- 
duction of  assessment,  or  so  much  of  tlie  rec- 
ord of  the  board  of  eguallzatioQ  as  may  be  nec- 
essary, to  intelligently  present  the  questions  to 
he  decided  by  the  circuit  court,  together  with  a 
copy  of  the  order  or  action  taken  by  the  board 
of  equalization,  the  notice  of  appeal  and  record 
of  the  filing  thereof ;  thereafter  the  circuit  court 
shall  have  jurisdiction  of  the  matter,  but  not 
otherwise.  The  appeal  shall  be  heard  and  deter- 
mined by  the  circuit  court  in  a  summary  man- 
ner, and  shall  be  determined  as  an  equitable 
cause.  Either  the  appellant  or  the  county  as  ap- 
pellee shall  be  entitled  to  the  compulsory  at- 
tendance of  witnesses  and  to  the  production  of 
hoi'lis  and  papers.  If,  upon  hearing,  the  court 
finds  the  amount  at  which  the  property  was 
finally  assessed  by  the  board  of  equalisation  is 
its  actual  full  cash  value,  and  the  assessment 
was  made  fairly  and  in  good  faith.  It  shall  ap- 
prove such  assessment ;  but  if  it  finds  that  the 
assessment  was  made  at  a  greater  or  leas  sum 
than  the  market  value  of  the  [Hroperty,  or  if  the 
same  was  not  fairly  or  In  good  faith  made.  It 
shall  mt  aside  such  assessment  and  determine 
such  value.  ••.••* 
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WttlL  fbfl  notice  of  appsal  to  Qxs  cirenlt 
court  ttie  pUlatlff  filed  a  Ust  of  Its  landB, 
wUb  wbat  appeans  to  be  tbe  asMsaed  valua- 
tions for  tbe  yean  1912  and  1S13.  It  no- 
where aniears  that  Bnch  valuations  were 
made  a  paxt  of  ttw  reoorA  In  tbe  proceeding 
before  tbe  board  of  equalteatlon,  and  the 
certlflcato  «t  the  ooan^  cleFk  to  tb»  tran- 
acrtpt  en  appeal  to  tte  drcutt  eoort  otttds 
only  to  Che  copy  of  peUUon,  order,  and  notice 
ot  aiqpeal  of  tbe  plaintur,  and  docs  not  Mentl- 
tf  or  authenticate  tbe  list  or  vatnatlons. 

[1]  The  proTfadon  In  aeetkn  SfOS,  L  O.  I*, 
relath^  le  tbe  filing  of  so  mocii  of  Oe  record 
of  Oie  board  as  may  he  neoessery,  etc..  Is  In 
the  altematlFTQ,  ana  evidently  was  Intended 
as  a  direction  In  case  of  an  appeal  firom  an 
order  of  the  board  ralalng  an  aaseesment 
whm  there  Is  no  petitUn  or  appUeatUm,  and 
docs  not  anAy  to  an  appeal  from  an  ordur 
refusing  to  reduce  an  aiseflBment  and  deny 
a  petWon. 

{fl  In  proeeedlnfia  before  a  board  of  eqnaJ- 
Inatlon  to  correct  tin  aaatasment  of  the  pxep* 
er^  of  taxpayers  the  r«les  of  practice  In 
GtvU  actions  en-  suits  do  not  apply.  Poppla- 
toD  T.  YanthtU  16  Or.  m,  28  Pac.  2sa,  7 
IfcR.A.448.  Tbe  Btatntes  governing  the  man- 
ner ot  making  aasessBuoita  for  as  pnrpoae 
of  taxation  hare  been  amended  many  times* 
and,  while  the  same  are  liberal  In  rega^  to 
the  procedure,  there  is  apparently  much  em- 
pbasta  placed  upon  the  oaths  of  the  officers 
and  taxpayers  relating  to  the  matter.  While 
the  conn^  Judge,  coun^  clerk,  and  assessor 
are  sworn  officers  and  constitute  tlie  board 
of  equalisation^  nevertheless  section  3607,  Ia 
O.  Zk,  provides  that,  before  pvoceedlng  to  the 
equalisation  of  the  tax  rolls,  they  shall  esdt 
take  and  subscribe  to  on  oath  to  Calthfully 
and  honestly  examine,  correct,  and  equaOne 
at  futt  cash  value,  tbe  assessment  roll  and 
all  property  eo  returned  by  such  assesBor. 

[t,  4]  That  portion  of  section  3600.  L.  O.  U. 
above  quoted,  pertaining  to  petitkma  or  appli- 
cations for  the  reduetiui  of  an  assesnnent.  Is 
mandatory  la  Its  provlskina.  It  leqnlr^  tha^ 
befove  tike  board  Is  authorised  to  reduce  an 
assessment,  a  petition  or  aK>Ueatlon  tfter^r, 
verMed  by  the  oath  of  the  applicant  or  his  at- 
torney, must  be  made  and  filed  WhUe  the 
stotnte  la  llb«al  as  to  torm  or  procedure,  U 
j^liriy  eontemplates  that  the  petition  should 
show  a  reason  for  tbe  rednctkm  of  an  assess- 
ment. If  the  property  Is  not  assessed  at  Its 
tme  cash  value,  the  petitioner  should  stato 
what  that  value  is.  The  powers  granted  to  a 
board  of  eguallEation  tor  all  practical  pur^ 
poses  coostitote  it  a  bMrd  of  review.  When 
engaged  in  such  duties,  tbe  tax  roU  comes  to 
it  with  the  valuation  prima  fade  establfcih- 
ed.  The  assessor,  under  his  oath  in  making 
valuations,  acts  Judicially,  and,  when  ee- 
tabllshe<),  they  an»t  remain  fixed  until  revis- 
ed by  tbe  board  ot  equalisation.  The  com- 
plahMut  or  petitioner  who  atta<fts  the  as- 
atasor's  v^ation  has  the  labovkig  oar,  and 
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must  overoonw  tiie  prima  fade  case  whlcb 
th«  roll  estaUlshed.  It  la  essential  that  a 
party  assailing  the  validity  of  on  oasessment 
should  make  it  oonduslv^  appear  that  the 
method  by  which  the  assessor  arrived  at  the 
result  complained  of  was  Incorrect,  and  that 
(be  assessment  does  not  repzeseDt  the  txne 
cash  value  of  the  property  assessed.  Oregon 
Goal  Co.  V.  OooB  Co.,  80  Or.  306,  SlOt  47  Pac 
851.  It,  Indeed,  seems  strange  that  in  such  a 
proceeding  before  tiie  board  <tf  equalization, 
In  asserting  tiiat  the  valiuUons  which  have 
been  placed  upon  lands  by  the  assesBor  for 
the  purpose  of  taxation  are  In  excess  of  the 
true  value,  it  would  not  occur  even  to  a  lay- 
man to  stato  ta>  some  mann«  titbee  that  such 
land  was  assessed  at  double  or  one^fonrtb  in 
excess  of  ito  value,  or  to  show  how  much  in 
excess  of  Its  true  value  It  is  claimed  to  be. 

(B]  Taxpayers  may  properly  appear  when 
^y  desire  and  discnsa  the  matter  of  their 
assessment  in  an  Informal  way  before  the 
board  bf  equalhsaUon ;  but,  when  an  appeal 
to  the  circuit  court  is  desired  to  be  taken,  It 
is  Incumbent  upon  the  petitioner  or  applicant 
to  make  snth  a  record  before  the  board  as 
wlU  Inform  tbe  drcuit  court  upon  an  aneal 
of  the  issues  to  be  tried. 

[S]  The  only  statement  contained  In  the 
protest  which  is  verified  is  the  following : 

"CoKCB  now  the  Northero  Pacific  Baihray 
CiHnpany,  a  catporatfim,  and  protests  against 
the  Talaatlou  which  has  been  placed  apon  its 
lands  described  in  the  list  hereto  attached  by  the 
SHSeasor  of  Clatsop  coo&ty  tot  the  porpoae  of 
taxation  fCir  tbe  year  1913,  on  the  groand  that 
said  valuations  are  in  excess  of  the  true  and 
fair  value  of  sold  lands.** 

The  remalntog  portion  of  the  protest  or  pe- 
titiMi  is  Uie  prayer  or  request  Nowhere  is 
it  stated  and  verified  what  the  value  of  the 
lands  la  as  required  by  the  statute  before  the 
board  or  court  would  be  autiiorlzed  to  consid- 
er the  same  or  act  thereon.  The  protest 
amounts  to  no  more  than  an  objection.  It  is 
practically  entirely  wanting  in  a  statoneut  of 
facts.  Other  exceptk>ns  to  the  protest  or  pe- 
tition are  taken  by  defendant's  counsel,  but 
we  do  not  deem  it  necessary  to  consider  any- 
thing except  the  lack  of  a  stotemcnt  of  focts 
which  wtMild  authorise  tbe  board  or  court  to 
act 

The  trial  court  correctly  held  that  in  tbe 
certlQed  record  the  Korthern  Pacific  Railway 
Company's  lands  are  alleged  to  be  of  a  cer^ 
toln  description,  with  tbe  number  of  acres, 
and  that  is  all  tiie  record  sluaws  in  regard  to 
that  matter.  The  railroad  company  protests 
against  the  .valuation  that  has  be«i  placed 
upon  the  lands  as  described  in  the  list  there- 
to attached  by  tbe  assessor  of  Clatsop  county 
for  the  purposes  of  taxation  for  the  year 
1913,  OD  the  ground  that  the  valuations  are 
in  exce.ss  of  tbe  true  and  fair  valuation  of 
said  lands,  and  the  Northern  Pacific  Railway 
Company  asks  that  the  valuations  be  reduced 
from  those  shown  under  the  heading  "Anaes- 
sor'a  Valuation"  to  that  assessed  in  1012. 
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There  Is  no  allegatf<m  aa  to  wliat  Ui^  Tere 
valued  Id  the  BBseasment  for  1913,  oor  what 
their  true  and  fair  valnatlon  la,  nor  what 
their  aasessed  raluation  for  1912  waa. 

The  decree  of  the  lower  court  disndsBins 
tile  appeal  ahoald  therefore  be  afflrmed ;  and 
it  Is  80  ordered. 

McBSIDB^  BUBNBnrr,  and  BBNSOIT,  JJ., 
concur. 


EBMP  T.  PORTLAND  BT.,  LIGHT  ft  POW- 
ER CO. 

(Supreme  Ooort  of  Oregmu    Jan.  12,  1916.) 

1.  Cabbiehs  (i  847*)  —  InjUKOB  to  Pabseh- 

QBRB  —  COHTBXBDTOBT  NSOLIGXIf OK  —  Fl^AX- 

roau. 

A  street  car  paaenger  was  not  negligent 
as  a  matter  of  law  In  leaving  her  seat  as  the 

car  approached  her  destination  and  going  on 
the  closed  platform  before  the  car  stopped  so 
as  to  bar  her  right  to  recorei  tor  injories  sus- 
tained hr  her  being  thrown  from  the  vestibule 
and  Injured  as  the  car  suddenly  rounded  a 
curve. 

[Efd,  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  »  1346,  1350-1386,  1388-1397, 
1402;  Dec.  Kg.  8  347.*] 

2.  Tbui.  (S  191*)— Beqdkst  to  Ghabge— Ab- 

BUKED  FAOTB. 

In  an  action  for  Injuries  to  a  passenger,  a 
request  to  char^,  assumiog  that  the  car  was 
being  operated  in  a  careful  and  prudent  man> 
ner,  etc.,  which  the  jur;  under  the  evidence 
was  not  bound  to  find,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  420-481.  435;  Dec.  Dig.  {  191.*] 

3.  CABBIEBS  (g  348*)— IHJUBIES  TO  Passen- 
OEBS— Aliouting  fbou  Stbbet  Cab—In- 

BTVUCT10H& 

Where  a  passenger  was  thrown  from  a 
street'  car  and  injured,  a  request  to  charge, 
making  her  right  to  enter  the  vestibule  of  the 
car  before  reaching  her  destination  dependent 
on  whether  there  was  room  to  accommodate  her 
at  the  time  inaide  of  the  car,  waa  properly  re- 
fused. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1403-1405;  Dec.  THg.  f  848.* j 

4.  Cabbiebs  (8  321*)  —  Injuries  to  Passen- 
OEBS  —  AuauTiNo  rsou  Stbbkt  Cab  —  Is- 
sues. 

Where  a  passenger's  complaint  for  inju- 
ries from  being  thrown  from  a  street  car  plat- 
form alleged  failure  of  the  conductor  to  warn 
her  of  the  danger  which  might  reasonably  have 
been  anticipated  from  passing  over  a  curve 
which  caused  her  to  he  thrown  from  the  car, 
such  allegation  did  not  allege  a  breach  of  the 
servant's  duty  to  physically  restrain  plaintiff, 
but  merely  to  warn  her  against  the  danger; 
and  hence  a  request  to  charge  that  if  the  con- 
ductor had  no  notice  of  any  infirmity  of  plain- 
tiff, and  could  not  In  the  exercise  of  reasonable 
care  have  discovered  that  plaintiff  was  other 
than  a  reasonably  prudent  and  careful  person, 
defendant  did  not  owe  her  the  doty  of  restrain- 
ing or  attempting  to  restrain  her  from  standing 
in  the  exit  way  of  the  car,  waa  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  88  1247.  132ft-1336.  1343 ;  Dec.  Dig. 
i  321.*] 

Departmoit  No.  1.  Appeal  from  Circuit 
Court,  Mnltnomali  Connty;  J.  P.  Kavananstit 

Judge. 


Action  1^  Bessie  Kemp  agabut  flw  Port- 
land Railway,  Light  ft  Power  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

This  Is  an  action  to  recover  damages  for 
a  per8<mal  injury.  The  negligence  charged 
In  the  complaint  Is  to  the  effect  that  the  de- 
fendant's agents,  thou^  properly  notified, 
failed  to  stop  at  the  proper  place  an  electric 
car  on  which  the  plaintiff,  Mrs.  Bessie  Kemp, 
was  a  passenger;  that  without  protecting 
her  was  permitted  by  them  to  stand  In 
a  position  where  she  was  liable  to  sustain 
Injury  In  preparing  to  alight  at  another  regu- 
lar crossing;  and  that  they  ran  the  car  at 
a  dangerons  rate  of  speed  over  a  curve 
which  was  known  to  them  but  unknown  to 
her,  whereby  she  was  thrown  to  the  ground 
and  hurt.  The  answer  denied  the  negligence 
alleged,  and  for  separate  defenses  arerted 
that  the  Injury  complained  of  was  caused 
by  the  plalntUTs  own  carelesBnees  whereby 
she  "slipped  or  fell,**  and  that  the  Injury 
whidi  she  snstained  waa  ttie  resolt  of  an 
Inevitable  accident  The  aTennaats  of  new 
matter  In  the  answer  were  controverted  by 
the  reply,  and,  the  cause  having  been  tried, 
the  plalntier  secured  a  Jndgnwit  for  IS.OOO, 
and  the  defendant  appeals. 

T.  S.  Robinson,  of  Portland  (Griffith,  Lelter 
&  Allen,  of  Portland,  on  the  brleO,  for  appel- 
lant Morris  A.  Goldstein  and  F.  S.  Senn, 
both  of  Portland  (Senn,  Ekwall  &  Becken, 
of  Portland,  on  the  brief),  for  re^ndent 

MOORB.  a  J.  (after  statlfig  the  facta  as 
above).  It  Is  maintained  that  an  error  was 
committed  In  denying  a  motion  for  a  Judg- 
ment of  nonsuit  The  defendant  owns  In 
Portland,  Or.,  a  system  of  street  railways 
and  operates  thereon  electric  cars.  It  main* 
tains  on  the  west  side  of  the  Willamette  river 
a  double  line  of  tracks  extending  from  the 
business  section  of  the  city  south  on  Third 
street  for  quite  a  distance.  The  cars  on 
such  line,  going  in  that  direction,  run  on  the 
west  track  and.  In  the  vicinity  of  the  acci- 
dent, make  regular  stops  only  at  alternate 
street  crossings.  The  plaintiff  at  the  time 
of  the  Injury  resided  at  the  northwest  comer 
of  Lincoln  and  Third  streets,  at  which  Inter- 
section the  cars  were  not  baited.  She  tes- 
tlfled:  That  on  April  30,  1913,  at  6:30  p.  m., 
she  became  a  passenger  on  a  "pay  as  yon 
enter,"  car,  going  from  the  business  district 
to  her  home  and  carrying  small  packages  in 
her  arms.  That  In  ample  time  before  reach- 
ing College  street  the  crossing  Immediately 
north  of  the  one  near  which  she  resided  and 
the  Intersection  where  the  cars  going  south 
were  regularly  halted,  she  signaled  for  the 
car  to  be  stopped,  by  pressing  &n  decttte 
button  near  which  she  sat  and  therenpon 
walked  towards  the  rear  of  the  car  In  c^er 
to  alit^t   Her  request  not  having  been  com- 


•For  othw  casM  ■••  same  topio  and  MCtton  NiniBBB  In  Dm.  DUc.  a  Am.  Dig.  Key-No.  8wIm  A  Rep'r  IndoM 
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piled  with,  die  resumed  her  seat,  and  gave 
another  signal  to  halt  at  Grant  street,  tba 
crossiDc  Immediately  south  of  Ltnoolii  street. 
That  she  thereupon  Tacated  her  seat,  walked 
to  the  rear  of  the  car,  and  stepped  down  Into 
the  vestibule  beside  the  ctnidactor,  grasping 
with  her  light  hand  a  handhold  near  the  exit 
door  and  carrying  the  packages  on  her  left 
arm.  That  the  conductor  was  pTnm^nii^g 


bis  tickets  and  gave  no  heed  to  her  untU  the 
car  suddenly  stmck  the  curve  leading  east 
Into  and  downgrade  on  Grant  street,  when 
a  lurch  of  the  car  caused  her  to  release  her 
hold,  and  she  fell  through  the  door  to  the 
parement  and  was  injured.  The  testimony 
of  the  plaintiff's  witnesses  who  were  fellow 
passen^rs^  or  who  saw  the  aeddeot,  is  to 
the  effect  that  the  car  was  then  running  very 
ftut  and  passed  the  crossing  at  the  entrance 
of  Grant  street  half  a  car's  loigth  before  a 
halt  was  made,  notwithstanding  a  vigorous 
overhead  pull  of  the  bell  cord  was  made 
when  ahe  fbll ;  and  that  there  were  but  few 
passengers  In  the  car  at  that  time.  The  tes* 
timony  of  the  defendant's  witnesses  Is,  In 
substance,  tbat,  while  the  car  was  being  op- 
erated at  the  usual  and  safe  rate  of  speed, 
the  plaintiff  voluntarily  walked  into  the  ves- 
tibule and  dellberati^y  stepped  backward  off 
the  car  wtun  It  was  In  motion;  and  that  the 
car  was  stopped  at  the  r^ulai  xOace  (m  Om 
crossing. 

[1]  The  auestlon  to  be  considered  Is  wheth- 
er the  plaintiff's  conduct,  at  the  time  she  was 
hurt,  evidenced  that  degree  of  carelessness 
which  would  authorize  the  court,  as  a  mat- 
ter of  law,  to  decide  that  she  was  guilty  of 
such  negligence  as  would  preclude  a  recov- 
ery, and  thereby  to  take  the  case  from  the 
Jury.  No  evidence  was  offered  to  show  that 
the  defendant  had  posted  or  even  adopted 
any  rule  forbidding  passengers  from  leaving 
their  seats,  preparatory  to  alighting  from  the 
care,  or  from  passlrg  towards  exits  prior  to 
baiting  at  crossings.  The  vestibule  Into 
which  plaintiff  passed  was  dosed,  except  the 
doors,  and  she  was  not  riding  on  an  open 
platform  of  a  moving  car.  Whatever  the 
doctrine  may  have  been  with  respect  to  the 
ctmduct  of  a  passenger  who  rode  on  a  former 
op^  platform  of  a  moving  car  that  was  pro- 
pelled by  a  steam  locomotive,  It  has  but  little 
application  to  the  control  of  street  railways. 
In  referring  to  them  a  text-writer  observes: 

"In  the  case  of  street  railway  compaoiea, 
however,  neither  the  officers  ot  such  corpora- 
tions, the  managers  of  their  cars,  nor  the  travel- 
ing public,  aa  a  general  rale  seem  to  regard  tlie 
practice  of  riding  on  t^e  platform  of  their 
cars  as  bazardoas,  and  toe  weight  of  authority 
la  to  the  effect  trat  a  passenger  thus  riding  is 
not  per  s«  negligent,  unless  the  practice  is  for- 
bidden by  statute  or  by  rule  of  the  carrier 
brought  to  the  notice  of  the  passenger.  •  *  • 
Until  they  adopt  some  eucb  regulfttiona,  and 
notify  the  public,  it  is  but  reasonable  to  hold 
them  liable  for  injuries,  resulting  from  their 
own  negligent  acts,  to  their  patrons,  who  are 
theu:selvea  in  the  exercise  of  reasonable  care, 
whether  riding  noon  tbe  jplatforms  or  within 
the  cars."   6  IL  OL.  1  674. 


In  another  iMUt  at  titiat  Tolome  It  is  said : 

"It  is  usually  held  not  to  be  negligence  per 
Be  for  a  passenger  to  leave  his  seat  and  ap- 
proach the  door  of  the  car  preparatory  to  dia- 
embarking  after  his  destination  has  been  an- 
nounced and  the  train  is  approaching  the  sta- 
tion, or  to  go  upon  the  platform  of  the  car 
while  the  train  is  in  motion,  preparatory  to 
alighting.  •  •  •  Whether  m  a  particular 
case  the  passenger  is  negligent  in  tauing  aucb 
poaition  is  fur  tbe  determination  of  the  jury." 
Id..  I  677. 

An  exception  to  this  rule,  as  to  the  duty 
<tf  a  passenger.  Is  noted  by  a  distinguished 
law  writer  who  says: 

"If  the  train  Is  approaching  tbe  atation  at  a 
dangerous  rate  of  speed,  and  if  he  is  not  in- 
vited by  say  servant  of  the  carrier  thus  to  go 
upon  the  platform,  and  if  there  is  no  necessity 
for  him  so  to  act,  he  cannot  recover  damages 
by  reason  ot  the  fact  of  being  Jerked  off  lbs 
train  by  a  sudden  increase  of  its  speed  which 
it  makes  instead  of  stopping  at  the  station." 
8  Thomp.  N(«.  (2d  Ed.)  I  28S8. 

The  decisions  which  gave  rise  to  the  de- 
parture from  the  jgeneral  role  thus  adverted 
to  were  evidoitly  made  when  open  platforms 
were  a  part  of  passenger  cars  that  were  pro- 
pelled by  steam  locomotives.  Platforms  of 
that  kind  npoa  sncb  cars  have  been  super- 
seded by  vestibules  tbe  doors  of  whldt  are, 
or  should  be,  opened  only  when  the  train  is 
brought  to  a  halt,  usually  to  receive  and 
discharge  paaaeaem  at  stations.  The  ex- 
ception noted  has  no  application  to  modern 
care,  and  a  passenger  who  Is  approaching 
his  destination  when  the  station  is  announc- 
ed may  leave  his  seat,  preparatory  to  his 
departure,  and  enter  tixe  vestibule,  and  If 
the  door  thereof  has  been  carelessly  left 
open,  and  by  a  sudden  jerk  of  the  car  he  la 
thrown  therefrom,  the  qpestlon  of  his  neg- 
ligence Is  properly  submitted  to  the  Jury. 
Kearney  v.  Or^on  B.  &  N,  Oa,  09  Or.  12, 
112  Faa  1083,  116  Pac.  593. 

In  Toung  v.  Boston  &  N.  St.  Ry.  Co.,  213 
Mass.  267,  100  -N.  B.  Ml,  GO  L.  R.  A.  (N.  S.) 
450,  Ann.  Cas.  1914A,  635,  the  testimony  tend- 
ed to  show  that  as  a  car  on  which  the  plain- 
tiff was  a  passenger  approached  his  Jour- 
ney's end,  he  signaled  the  conductor  to  stop, 
and,  while  the  car  was  moving  at  a  high 
rate  of  speed,  he  left  his  seat  and  proceed- 
ed to  the  door,  holding  on  to  tbe  side  of 
that  opening ;  that  as  the  car  passed  over  a 
switch  at  an  unusual  speed  it  gave  a  sud- 
den jerk,  wroichtng  bis  grasp  from  the  door, 
throwing  blm  to  the  vestibule  floor,  and  In- 
juring him.  The  court,  considering  this  tes- 
timony, held,  that  be  was  not  guilty  of  neg- 
ligence as  a  matter  of  law;  that  there  was 
evidence  of  careless  management  of  the  car 
on  the  part  of  the  defendant's  servants ;  and 
that  the  question  of  the  plaintiff's  due  care 
was  for  the  jury.  The  evidence  In  that  case 
so  nearly  coincides  in  many  particulars  with 
tbe  testimony  given  by  the  plaintiff's  wit- 
nesses herein  that  we  conclude  no  error  was 
committed  In  denying  the  motion  for  a  Judg- 
ment of  nonsuit. 
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Bxceptlfms  bavlDg  bem  taken  to  the 
court's  refusal  to  give  requested  instmo- 
tloDs,  It  Is  contended  that  errors  were  com- 
mitted In  declining  to  charge  the  jury  as 
follows : 

"(1)  If  you  find  from  the  evidence  in  this  cage 
that  while  one  of  the  street  cars  of  this  .de- 
fendant waa  being  operated  in  a  careful  and 
prudent  jnanner  on  and  around  the  curve  lead- 
ing from  Third  street  to  Grant  street,  and  as 
the  said  car  was  bcins  brought  to  a  stop  for 
the  purpose  of  permitting  such  passengers  as 
desired  to  alight  from  said  car,  bnt  before  the 
said  car  could  be  brought  to  a  stop  for  such 

fiurpose,  the  plaintiff,  in  attempting  to  alight 
rom  said  car,  while  the  same  was  in  motion, 
so  carelessly,  recklessly,  and  negli^ntly  wallced, 
stood.  OP  conducted  herself  that  la  attempting 
to  alight  from  said  car  she  slipped  or  fell,  the 
plaintiff  is  guilty  of  negligcnee  and  cannot  re- 
cover, and  your  verdict  should  be  for  the  do* 
fendant. 

"(2)  If  yon  find  from  the  evidence  in  this  case 
that  the  plaintiff  voluntarily  placed  herself  in 
the  exit  door  of  the  street  car  and  volontarily 
remained  in  that  position,  and  if  yon  further 
find  that  there  was  sufficient  room  inside  the 
car  to  accommodate  the  plaintiff,  yoa  are  in- 
structed that  she  should  have  remained  inside 
the  car,  and  that  by  voluntarily  remainiog  in 
the  exit  door  she  assumed  the  rlsbs  and  dan- 
gers incident  to  the  (nrdinary  movements  of  the 
car  in  the  operation  of  same,  and  therefore,  in 
that  event,  yonr  verdict  should  be  for  tiie  de- 
fendant. 

"(8)  You  are  iastnicted  that  If  yon  find  from 
the  evidence  that  the  servant  of  the  defendant 
in  charge  of  said  car,  to  wit,  the  conductor, 
had  no  notice  of  any  infirmity  of  the  plaintiff, 
or  in  the  exercise  of  reasonable  care  under  the 
circumatances  could  not  liave  discovered  that 
plainti  t:'  was  other  than  a  reasonably  prudent 
and  careful  person,  then  the  defendant  did  not 
owe  the  plaintiff  the  duty  of  restraining  or  at- 
tempting to  restrain  her  from  standing  In  the 
exit  way  of  the  said  car." 

[2)  Oonalderlng  these  alteged  errors  In 
the  order  stated,  ^  will  be  observed  from 
the  use  of  the  word  ''while,'*  as  first  employ- 
ed in  request  No.  1,  that  the  InstructtMi  de- 
sired to  be  given  seems  to  assume  as  true 
the  disputed  facts  that  the  car  was  being 
operated  In  a  carefal  and  prudent  maoner, 
etc.  The  jury  were  not  thus  explicitly  to 
be  told  that  if  they  found  that  the  car  was 
so  run,  and  if  they  found  It  was  being 
brought  to  a  stop,  and  further  fonnd  that 
under  these  circumstances  the  plaintiff  at- 
tempted to  alight  and  slipped  ot  fell,  they 
should  conclude  she  was  guilty  of  n^llgence 
and  could  not  recover.  The  use  of  the  word 
to  which  attention  has  been  called  appears 
to  leave  a  doubt  as  to  the  finding  which 
should  have  been  made  as  a  batris  for  de- 
termining th&  pialntifTs  conduct,  and  also 
seems  to  consider  as  true  the  controverted 
facts  referred  to.  A  conrt  cannot  assume  as 
established  facts  which  should  be  left  to 
the  jury,  Tarnberg  v.  Watson,  13  Or.  11, 
4  Pac.  296;  Salomon  v.  Cress,  22  Or.  1T7, 
29  Pac  439;  Savage  v.  Savage,  36  Or.  268, 
59  Pac.  461 :  West  v.  McDonald,  67  Or.  551, 
136  Pac.  650.  No  error  was  committed  In 
declining  to  ^ve  the  first  requested  Instruc- 

ti<Hl. 

[31  In  the  second  requested  inetmctlon, 


the  plaintllTB  rl^t  to  enter  iHie  vestlbiile 
before  reaching  the  Grossing  at  which  she 
ultimately  expected  to  alight  appears  to  be 
baaed  npcm  a  finding  to  be  made  by  tba  jnxy 
Oiat  there  was  not  at  that  time  room  inside 
tlie  car  *  to  accommodate  her.  Tb»  rapid 
movement  of  street  can  seem  to  require 
passengers  transported  thereby,  ^o  are  not 
^slcally  disabled,  witJiont  unnecessary 
haste  to  be  ready  Immediately  to  leave  when 
the  car  is  baited  at  ituAr  destination,  fn 
ordo-  that  he  may  do  m,  It  la  not  negligence 
per  ae  f <ff  a  passenger  to  vacate  hla  seat  as 
the  car  approaches  his  place  of  departure 
when  annouDced,  or  when  he  has  signaled 
for  the  car  to  be  stopped,  and  to  proceed  to- 
wards the  vestibule,  or  to  stand  there  In 
waiting  the  halting  of  Hie  car  for  him  to 
alight  Kearney  r.  Oregon  St.  ft  N.  Co.,  59 
Or.  12,  112  Pac.  1063,  IIB  Pac.  098.  In  that 
ca^et  as  the  car  was  propelled  by  a  locomo- 
tive, the  doors  of  the  Testtbnle  were  expect* 
ed  to  be  dosed  at  all  times  except  when  the 
train  was  not  In  motion.  In  the  case  at  bar, 
as  stops  are  frequently  made  to  discharge 
passengers,  it  is  not  to  be  supposed  that  the 
exit  door  of  flie  vestibule  would  remain 
diosed  for  any  great  length  of  time.  But, 
however  this  may  be,  it  Is  believed  that  no 
error  was  committed  In  refusing  to  give  the 
second  requested  instruction. 

[4]  In  the  third  requested  instruction, 
there  was  no  averment  In  the  complaint,  nor 
did  the  court  charge,  that  it  was  incumbent 
upon  the  defendant's  agents  to  restrain  the 
plaintiff  from  standing  in  the  exit  way  of 
the  car.  It  will  be  remembered  that  the 
plaintilTs  primary  pleading  alleged  that 
without  protecting  her  she  was  permitted  by 
the  defMidant's  agent  to  stand  in  &  position 
where  she  was  liable  to  sustain  Injury  in 
preparing  to  alight 

"The  carrier,"  says  a  text-writer^  "owes  to 
the  passenger  the  duty  of  protection  during 
transportation  in  order  that,  while  on  tbe  car- 
rier's premises  and  in  his  vehicle,  they  may 
enjoy  comfort,  peace,  and  safety.  This  duty  en 
care  involves  wamiin  of  danger  so  far  as  such 
warning  might  enable  the  paesenger  to  protect 
himself  against  an  injury  which  mii^t  be  an- 
ticipated in  the  exercise  of  a  high  degree  or 
care  and  foresight,  and  the  carrier  will  be  lia- 
ble for  an  injnry  which  might  have  been  avoid- 
ed if  due  warning  Imd  been  given,  and  also  iot 
injury  resulting  in  the  reasonable  efforts  of 
the  passenger  to  avoid  supposed  danger,  where 
the  warning  is  Improperly  given."   6  Cyc.  600. 

The  averment  of  the  complaint  referred 
to,  as  we  understand  It,  tmdertoolE  an  ascer- 
tion  of  the  rule  last  quoted,  and  the  aUes< 
ed  protection  which  waa  ncRlected  by  the  de- 
fendant's servant  related  to  the  failure  ot 
tbe  conductor  to  warn  tbe  plaintiff  <tf  tbe 
danger  which  might  reasonably  hare  been 
anticipated  from  passing  over  a  curve  In 
tbe  track  of  which  he  was  suppoaed  tn  ham 
had  knowledge.  That  part  of  the  initiatory 
pleading  under  consideratton  related  to  such 
admmiitlon.  and  not  to  any  physical  i»- 
straint  which  the  defendant's  servant  waa 
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Teqntad  to  «»erdae.  Ko  mot  was  Dommi^ 
ted  In  denying  the  third  lequeet 

It  foUm  OiU  the  Judsnwat  ibould  be 
iffinned;  and  it  Is  bd  ordered. 

BCBNBXT,  McBBIDG,  and  BENSON,  JJ., 

OOBCUTi 

PISHEB  T.  PORTLAND  BT.,  LIGHT  ft  * 

POWER  CO.  «t  «L 
(Sapreme  Court  of  Oregon.   Jan.  12, 1915.) 
DUTH  (I  88»)— Damaqm^Mbasubk  of  Dam- 
ages. 

The  measure  o(  recovery  for  death  under 
Qsployfln*  UablUtr  Act  (Laws  1911,  p.  17) 
{  4.  givinf  a  ricbt  ti  action  for  death  caused  by 
a  violation  of  flie  act,  ia  the  pecuniary  Iobs  bqs- 
tsined,  and  the  jury  may  not  consider  as  ele- 
meat  of  damaees  depriration  of  comfort,  sod- 
ctjr,  support,  and  protection. 

[Ed.  Note.— For  other  cases,  see  I^th.  Cent. 
Dig.  (110;  Dec.  Dig.  S  88.*] 

In  Banc.  On  r^earlng.  Jodgment  revers- 
ed, and  cause  remanded  for  new  triaL  Vm 
former  opinion,  see  143  Pac.  902. 

R.  A.  Lelter,  of  Portland  (Griffith,  Lelter  & 
Alien  and  P.  J.  Lonergaii,  all  of  Portland,  on 
the  brief),  for  appellant.  M.  W.  Seitz,  of 
Portland,  and  E.  R.  Rlngo,  of  Salem  (Seitz  & 
Seitz  and  Graham,  Davis  ft  Yonng,  all  of 
Portland,  on  the  brief),  for  respondent 

BBMSON,  J.  There  are  a  great  many  as- 
slgnments  of  error,  but  upon  the  rehearing 
only  two  were  seriously  pressed  for  the  con- 
sideration of  the  court: 

(1)  Tliat  the  trial  conrt  erred  in  giving  in- 
struction Na  11,  which  contains  the  ff^low- 
Ing  language: 

"But  you  may  consider  as  an  element  of  dnm- 
ase  the  fact  that  he  ia  deprived  of  the  comfort, 
the  aociety.  the  support,  and  of  the  protection 
of  hia  father— those  are  elements  which  so  with 
the  pecnniary  damages  which  he  may  have  sus- 
tainSd." 

(2)  That  the  trial  court  erred  in  denying 
defendants  motion  for  a  nonsnlt. 

In  considering  the  language  referred  to  in 
file  inatmctimi  ^lallenged,  it  Is  not  necessary 
to  go  into  any  extended  dlseimion  of  the 
qneatlon  raised,  for  the  reason  that  a  recent 
case  decided  hy  this  court  (McFarland  v.  Ore- 
gon Elecbic  Bailway  Ca,  138  Pac.  458)  has 
declared  what  we  believe  to  be  the  correct 
doctrine  and  sustained  by  ttie  great  weight 
of  anthority.  In  this  case  Justice  Moore,  in 
t  well-considered  and  exhaustive  opinion, 
concludes  the  matter  in  these  words: 

"Under  a  statute  Uke  section  4  of  the  Employ- 
ers' Liability  Act  of  Oregon  [I-aws  1911,  p. 
16],  which  creates  a  new  cause  of  action,  and 
does  not  revive  a  right,  the  rule  is  almost  uni- 
versal that  the  measure  of  the  recovery  in  case 
of  death  is  the  pecuniary  injury  sastamed,  and 
that  loss  of  society  of  the  deceaaed  does  not  con- 
■titnte  an  element  of  the  daidages." 

Consequcmtly  ttie  Instruction  as  given  was 
erroneous,  and  necessitatea  a  levwaal  pt  the 

jndgtaent 


This  assignment  of  error  was  not  rtferred 
to  in  appellant* a  original  brief,  and  was  not 
serions^  presented  to  the  court  until  raised 
upon  the  petition  for  rehearing.  It  may  also 
be  worthy  of  note  that  the  case  of  McFarland 
V.  Oregon  Electric  Railway  Gwnpany,  supra, 
was  not  decided  hy  this  court  until  after  trial 
of  the  case  at  bar  in  tlie  lower  court 

Since  the  case  must  go  back  for  a  new 
trial,  because  of  the  error  already  discussed, 
it  is  unnecessary  to  consider  the  other  assign- 
ments of  error.  It  may  be  remarked,  how- 
ever, that  the  question  as  to  wheth^  or  not 
(he  trial  conrt  should  have  granted  defend- 
ant's motion  for  a  ncnisnlt  is  a  close  one,  but, 
as  tills  is  a  nuitter  Uiat  goes  to  the  sufflidency 
of  the  evldenoe,  we  are  not  prepared  to  say 
ttiat  vjfoa  another  trial  the  evidence  would  be 
equally  uncertain. 

The  Judgment  should  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 


STATB  ex  rel.  WEST,  Governor,  et  aL  v. 

KAT,  State  Treasurer. 
(Supreme  Court  of  Oregon.  Jan.  12,  1915.) 

1.  Mandamus  ({  154*)— FcrmoH— Iinfokhai^ 
iTY — Waiv^e. 

Failure  of  the  county  attorney  to  si^  in 
hia  official  capacity  th«  petition  filed  by  hun  in 
mandamus  proceedings  instituted  under  in- 
structions fom  the  state  land  board  waa  a  mere 
informality,  which,  under  the  express  provisions 
of  O.  li  I  T2,  was  waived  when  defondsnt 
answered  to  the  merits. 

[E^  Note.— For  other  cases,  see  Mandamus. 
Cent.  Dig.  H  29G-316;  Dec.  Dig.  |  1&1.*1 

2.  Mandauus  (S  147*)— Whhn  Allowsd  — 
Pabtt  in  Intebest— State  Officebs. 

Under  L.  O.  L.  |  614,  providing  that  the 
wiU  of  mandamus  shall  be  allowed  on  the  peti- 
tion of  the  party  beneficially  interested,  man- 
damus proceedings  may  be  instituted  by  t£^ 
state,  on  the  relation  of  the  Governor  and  Sec- 
retary of  State,  who  constitute  a  majority  of 
dM  members  of  the  state  land  board,  to  costpel 
the  State  Treasurer  to  surrender  to  such  board 
funds  and  records  to  which  it  may  be  entitled ; 
the  people  ot  the  state  in  their  collective  ca- 
pacity constituting  the  real  party  in  interest 

[Ed.  Note.— For  other  caaea,  see  Mandamas, 
Cent  Dig.  f  2Sa;  Dec.  Dig.  S  U7.*] 

3.  Stateb  (I  G8*)  — Funds  J0D  Bkcobds  — 

BlOHT  TO  CUSTOOT— STATB  LAffO  BOAUl— 

State  Treasvbeb. 

Under  Laws  1855-56,  p.  70,  gS  8,  9,  10, 
giving  the  territorial  treasurer  coatrM  ot  school 
funds,  which  statute  was  continued  in  force  by 
Const  art.  18,  8  until  altered  or  repealed, 
and  in  view  of  the  fact  that  aticb'  statute  was 
sot  annollcd  by  Const  art  8,  |  6.  prescribing 
the  powers  and  duties  of  the  commissiooers  for 
the  sale  of  school  and  University  lands  and  in- 
vestment of  the  proceeds,  and  baa  not  been 
changed  by  the  subsequent  legislation  relative 
to  the  state  land  board  (L.  O.  h.  SI  38S2,  3883, 
3S86:  B.  &  a  Comp.  S  8206;  Laws  1913,  p. 
49!)).  or  the  pro^'iaions  relative  to  the  powers 
and  duties  of  the  State  Treasurer  (Const,  art. 
6,  1  4;  L.  O.  L.  Sfi  2636-2638.  2654.  2658),  the 
right  to  custody  of  notes  and  mortgages  taken 
by  the  state  land  board  on  loans  of  the  common 
or  Irreducible  scbool  fund,  unlvendty  fnnd,  and 
AgricultQral  College  fund  of  the  state,  aad  the 
records,  beoke,  and  papers  used  in  connection 
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therewith.  Is  vested  in  the  State  Treasurer, 
rather  than  in  the  state  land  board. 

[Ed.  Note.— For  other  casea.  see  States,  Cent 
Dig.  I  70;  Dec  Dig.  {  68.*] 

4.  BlANDAHns  (I  73*)  — RiOHT  TO  Bkuxdt  — 
Pebfobuarcb  or  Official  Ddtt. 

While,  tinder  the  express  proriaionfl  of  li. 
O.  Lb  I  618,  a  writ  of  mandamuB  may  issue  to 
compel  the  State  Treasurer  to  perform  an  act 
which  the  law  apecifically  enjoina.  it  will  not 
issue,  onless  the  duty  sought  to  be  enforced  is 
legally  defined. 
l£d.  Note.— For  other  cases,  see  Mandamos, 
Dlff.  H  110.  135,  144-149;  Dee.  Dig.i 

In  Banc  Appeal  from  Circuit  Court,  Marl- 
on County;  William  Galloway,  Judge. 

Mandamus  by  the  State,  on  tlie  ration  of 
Oswald  West,  Goremor,  and  another,  against 
T.  B.  Kay,  State  Treasurer.  Per«uptory 
writ  issued,  and  defendant  appeals.  Bevers- 
ed,  and  writ  dismissed. 

This  l8  a  proceeding  In  mandamiu  to  com- 
pel the  defiant.  T.  B.  Kay,  State  Treas- 
urer, to  surrender  to  the  cleric  of  ttie  state 
land  board  the  notes  and  mortgages  taken 
by  the  board  upon  loans  of  the  common  or 
irreducible  school  fund,  UnlTerslty  fond,  and 
Agricnltural  College  fund  of  the  state,  ag- 
gregating 95,902.758.71,  and  Uie  records, 
books,  and  papers  used  in  connection  there- 
with. The  circuit  court  granted  a  peremptory 
writ  of  mandamus  as  petitioned  for,  and  the 
dtfendant  appeals. 

Tb»  action  Is  brought  upon  the  relation  of 
Oswald  West,  Governor,  and  Ben  W.  Olcott. 
Secretary  of  State.  The  alternative  writ 
shows,  in  substance,  that  the  relators  are 
the  Governor  and  Secretary  of  State,  respec- 
tively, of  the  state  of  Oregon,  and  are  cit- 
izens and  taziuyers  thereof;  that  the  de- 
fendant is  the  State  Treasurer,  uid  that 
the  relators  and  the  defendant  comprise 
the  state  land  board,  which  O.  O.  Brown 
Is  clerk;  that  the  state  land  board  has  loaned 
from  the  common  or  Irreducible  school  fund, 
UnlTerslty  fund,  and  Agricultural  College 
fund  of  the  state,  in  various  amounts,  the 
total  sum  of  $5,092,758.71,  which  loans  are 
evidenced  by  the  promissory  notes  of  the  re- 
spective borrowers,  aggregating  approximate- 
ly  8,000  in  number,  payable  to  said  board,  and 
are  secured  by  mortgages  on  Oregon  real  es- 
tate; that  said  notes  are  not  due;  that  at 
a  regular  meeting  of  the  board  held  at  the 
capltol  November  13,  1913,  the  board  directed 
the  defendant  to  deliver  the  notes  and  mort- 
gages, and  all  records,  books,  and  papers  used 
in  connection  therewith  and  belonging  to  the 
board,  to  G.  G.  Brown,  clerk;  that  on  that 
date,  and  at  all  times  since,  defendant  has 
had  said  notes,  mortgages,  records,  books,  and 
papers  In  his  possession  in  Marlon  county. 
Or. ;  that  said  clerk,  acting  for  himself  and 
on  behalf  of  the  board,  made  due  demand  of 
the  defendant  for  possession  of  the  above- 
mentioned  Instruments  and  papers,  and  is  en- 
titled to  the  Immediate  possession  thereof, 


but  that  tlie  defendant  refused  to  coiaply 
with  such  demand. 

The  defendant  first  moved  to  dismiss  the 
writ  for  the  reasons:  (1)  That  the  same 
shows  on  Its  fece  that  the  state  of  Oregon 
has  no  interest  in  the  result;  (2)  that  the  writ 
fails  to  show  that  the  relators  hsve  sny  right 
to  prosecute  the  action  In  the  name  of  the 
state  of  Oregon.  The  motion  being  overruled, 
the  defendant  demurred  upon  the  grounds: 
(1)  That  the  plaintiff  has  no  legal  capacity 
to  sue;  (2)  that  there  Is  a  defect  of  the  par- 
ties plaintiff ;  <3)  that  the  complaint  does  not 
state  facts  snfflcloit  to  constitute  a  cause  of 
action;  and  (4)  that  the  court  has  no  Juris- 
diction of  the  subject-matter.  Hie  trial  court 
overruled  the  demurr«.  Hie  defbu!lant  an- 
swered, admitting,  in  effect,  the  material  al- 
legations contained  In  t3ie  alternative  writ, 
and  alleging  that  Hie  defendant  baa  the  pos- 
session of  the  notes,  uMrtgagee,  and  records, 
as  audi  treasurer  and  member  of  ttie  state 
land  board  In  bis  offldal  capacity  only,  in  Qie 
performance  ot  his  duties  as  required  by  law. 
The  defendant  further  alleges  that  for  more 
tban  80  years  last  past  the  respective  State 
Treasurers  of  the  state  have  had  the  actual 
possession  of  the  notes  and  securities  men- 
tioned In  the  writ,  and  that  such  has  become 
and  is  the  actual  custom  of  the  administra- 
tion, care,  and  possession  of  the  same;  Oat 
the  Treasurer  holds  them  subject  to  the  or- 
der of  the  state  land  board  In  relation  to 
loaning  the  moneys,  collecting  the  interest 
on  the  notes,  paying  out  all  moneys  and  In- 
terest received  on  the  notes  and  securities 
and  loaning  the  principal  sum  as  directed  by 
the  board;  that  the  various  Legislatures  of 
the  state  during  the  last  SO  years,  and  prior 
thereto,  have  appropriated  money  at  differ- 
ent tlmee  for  the  purpose  of  employing  addi- 
tional help  in  the  State  Treasurer's  office  to 
collect  Interest  on  the  securities;  that  It 
would  entail  an  exi)en8e  of  about  $2,000 
to  change  the  custom  and  make  the  proposed 
transfer;  that  the  State  Treasure  is  under 
$350,000  bonds  to  protect  the  state  against 
loss  of  any  such  funds,  interest,  or  securUlea. 

A.  U.  Crawford,  Atty.  Gen.,  and  James  W. 
Crawford,  Asst  Atty.  Gen.,  for  appellant  B. 
R.  Bingo.  Dlst  Atty.,  and  I.  H.  Tan  Winkle, 
both  of  Salem,  for  respondents. 

BBAN,  J.  (after  stating  the  facts  as  above). 
[1 , 2]  The  first  point  made  by  the  defendant 
is  that  the  alternative  writ  of  mandamus 
shows  on  its  face  that  the  state  of  Oregon 
has  no  interest  in  the  result  of  this  actiony* 
and  that  the  relators  have  no  right  to  pros- 
ecute the  action  in  the  name  of  the  state.  At 
a  meetlnR  of  the  state  land  board  on  Novem- 
ber 13,  1913,  two  of  the  relators,  being  a  ma- 
jority of  the  members  of  the  state  land  board, 
passed  an  order  directing  that  the  Trea8u;«r 
deliver  to  G.  G.  Brown,  clerk  of  the  board. 
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tbe  secarlttee  mentioned.  It  wu  unanimous- 
17  Inatrncted  by  tbe  board  that  the  district 
ittoney.  bring  proceedings  to  enforce  the  01^ 
der.  Porsnant  to  tlds  request,  the  district 
attorn^  tot,  fifarlon  connt7  Instltnted  these 
proceedings.  The  petition,  however,  la  not 
signed  by  him  In  his  official  capacity.  This, 
bowever,  we  consider  as  an  informality  which 
wu  waived,  in  view  of  the  fact  that  defend- 
tat  answered  to  the  merits.  Section  72,  h. 
0.  U;  State  t.  Cbadwick,  10  Or.  423;  Rn- 
tenic  T.  Hamakar,  40  Or.  444,  464,  67  Pac. 
196.  This  leaves  the  question  as  to  the  snffl- 
ciency  of  facts  to  constitute  a  cause  of  ao- 
Uon  and  the  Jurisdiction  of  the  court.  Wheth- 
er the  law  directs  the  action  sought  by  the 
writ  la  the  real  question.  It  most  be  conced- 
ed that  this  is  a  public  matter;  that  the  state 
ia  Tltally  Interested  in  the  proper  and  legal 
transaction  of  all  the  btislness  relating  to 
the  IrredncU^  school  fond  and  other  funda 
referred  to  which  are  held  by  the  state  for  a 
most  beneficent  purpose,  and  which  should 
be  sacredly  guarded  and  cared  for.  In  order 
that  no  danger  of  loss  or  impairment  of  said 
foDds  should  be  suffered  to  exist,  no  legal 
questions  arising  in  regard  thei^  ahonld  be 
llgbOy  hmabed  aslda 

Section  614,  li.  O.  L.,  provides  that  the  writ 
should  be  allowed  upon  petition  of  the  party 
beneficially  interested.  See  State  ex  reL  v. 
Ware.  13  Or.  380,  883. 10  Pac.  885;  State  ex 
rel.  V.  Grace,  20  Or.  154. 167,  29  Pac.  882,  383; 
State  ex  reL  V.  Lord,  28  Or.  496,  48  Pac.  471, 
31  L.  R.  A.  473;  High  on, Ex.  Ztemedies  (3d 
Ed.)  I  431.  In  State  v.  Grace,  supra.  It  was 
remarked  by  this  court: 

"While  tbe  authorities  Indicate  some  diversity 
of  judicial  opinioQ  upon  the  question  whether 
private  perBODB  can  sue  out  the  writ  to  enforce 
tbe  p^ormance  of  a  public  duty,  unlesn  its 
neglect  entails  some  special  injurr  or  afPects 
Booe  parttcolar  interest,  the  decided  preponder- 
ance of  American  autborlty,  Mr.  Justice  Miller 
thinks,  is  In  favor  of  tbe  doctrine  that  a  private 
person  may  more  for  a  mandamus  to  enforce  a 
public  duty  not  due  to  the  goremment  as  such 
irithout  the  intervention  of  the  government  law 
officers.*  •  •  •  Hence,  as  the  question  at  bar 
is  one  of  public  right,  and  the  object  of  tbe  man- 
damus ia  to  enforce  the  performance  of  a  public 
duty,  the  people  being  reiparded  as  the  real  par- 
ties in  Interest,  it  ia  not  necessary  that  the  re- 
Uton  should  show  any  special  Interest  or  par- 
ticnlar  right  to  be  affected  by  the  resnlt** 

In  the  case  under  consideration  all  tbe  peo- 
ple of  the  state,  to  their  collectlTe  capacity, 
constitute  the  real  party  in  Interest  The.re- 
Utors  and  the  defendant  are  officers  of  the 
atate,  and  in  the  inception  of  the  controversy 
all  apparently  sought  the  aid  of  the  court 
It  therefore  becomes  our  duty  to  search  the 
iBw  to  ascertain,  If  we  can.  who  Is  tbe  legal 
custodian  of  the  securities  named. 

[3]  The  first  stone  In  the  legal  structure 
which  it  becomes  necessary  to  examine  la 
article  6,  I  5,  of  tbe  Constitution  of  the 
Btate,  which  provides  that  the  powers  and 
duties  of  the  board  of  commlsslonerB  for  tbe 
nte  ta  school  and  University  lands  and  the 
biv«etment  of  tbe  funds  aildng  tbarefiom 


shall  be  such  as  prescribed  by  law.  Section 
3882,  L.  O.  U,  enacts  In  part  that  "the  Gov- 
amor.  Secretary  of  State,  and  State  Treas- 
uxer  are  hereby  made  a  board  of  oommla- 
aionera  for  the  aale  of  state  lands,  and  for 
title  Inveatment  of  the  funds  ariBlng  there- 
from, and  shall  be  atyled  the  'State  Land 
Board.'**  By  section  3883,  L.  O.  L.,  It  Is 
provided  that  the  state  land  board  shall  have 
power  to  appoint  a  cleric,  who  shall  be  known 
aa  tbe  deik  of  the  state'  land  board  and  keep 
bla  office  In  the  state  bona&  Tbe  section  au- 
thorizes blm  to  take  and  certify  the  pro<tf 
and  BclmowIedgmeDt  of  a  conv^ance  of  real 
property,  or  any  oth^  written  Instrument 
keep  tlie  records,  flies,  and  other  papers  per- 
talnli^t  to  bla  office,  attoid  all  the  meetliu^ 
at  tbe  board,  keep  a  record  of  the  tnmsac- 
tions.  admlnteter  oaths,  recdve  and  file  aiH 
pllcatlDna  for  the  purchase  of  lands  or  loans 
of  money,  receive  and  file  communi cations 
addressed  to  the  board,  conduct  correspond- 
ence required  by  tbe  board,  and  **receive,  re- 
ceipt for,  and  make  immediate  payment  to 
tbe  State  Treasurer  of  all-  moneys  received 
for  tile  sale  ot  lands,  taking  hia  receipt  there- 
tor,  specifying  the  particular  fund  to  which 
sucb  moneys  belong,  and  whether  received  as 
principal  or  interest  and  to  perform  such 
other  duties  and  acts  as  the  board  may  di- 
rect** 

Section  8886,  L  O.  L.,  authoriiea  tbe  state 
land  board  to  make  rules  and  regulations  for 
the  proper  conduct  of  Ita  bualness  in  conform- 
ity with  tbe  law.  Therefore  tbe  efficiency  of 
the  order  passed  by  the  hoard  depends  up- 
on whether  or  not  It  la  in  harmony  with  the 
statute  or  repugnant  thereto.  By  an  act 
passed  In  1880  (Gen.  Laws  1880,  p.  11),  In  ad- 
dition to  the  other  duties  enumerated,  the 
clerk  of  the  board  of  commissioners,  as  they 
were  then  styled,  was  to  "receive,  receipt  for, 
and  make  Immediate  payment  to  the  State 
Treasurer  of  all  moneys  of  the  state  for  tbe 
sale  of  lands  (or  payable  to  the  board  on  any 
of  the  loans  authorized  by  this  act)."  The 
clause  Inclosed  In  parmthesls  remained  in 
this  statute  nntU  the  act  of  1007  (Laws  1907, 
p.  208),  when  It  was  eliminated.  It  also  ap- 
pears In  tbe  act  of  1809  (B.  A  0.  I  8298). 

The  powers  and  duties  (it  tbe  State  Treas- 
urer who  Is  ex  officio  a  member  of  the  state 
land  board  are  audi  as  may  be  prescribed  by 
law:  Section  4  of  article  6  of  the  Gonstltn- 
tlon.  Section  2636,  Li.  O.  L.,  provides  that 
the  State  Treasurer  shall  keep  bla  office  at 
tbe  seat  of  government  shall  receive  and 
have  charge  of  all  moneys  received  and 
paid  into  the  state  treasury,  and  shall  pay 
out  the  same  aa  directed  by  law.  Section 
2637  specifies  that  tbe  State  Treasurer  shall 
give  a  bond  to  tbe  state  in  tbe  sum  of  f50,000, 
condtUoned,  amcmg  other  things,  that  be 
will  deliver  over  to  bis  auceeasor  In  office, 
or  to  any  other  person  autborlzed  by  law  to 
receive  tbe  same,  all  moneys,  books,  papers, 
records,  and  other  articles  and  efTecte  be- 
longing to  his  office.   Section  2668,  U  O.  L« 
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makes  proTlstons  tta  an  addttlansl  bond  to 
be  given  by  tbe  State  Treasurer.  Sectton 
2638  enumeratea  tbe  general  dnUofl  of  the 
treaaiuw.  They  aie,  in  effect,  to  keep  the 
accounts  of  all  moneTs;  to  pay  on  demand 
out  of  the  state  treasury  all  siuia  antberiicd 
by  law,  etc ;  to  pay  all  warrants  drawn  on 
the  treasury,  etc;  to  glre  ree^pts  for  all 
moneys  paid  to  blm,  etc ;  to  permit  all  books, 
papers,  and  transactimia  of  bis  office  to  be  i 
open  at  all  times  to  the  Inspection  of  tbe  I 
Goremort  Secretary  of  State,  the  Leglsla-  j 
tnre,  or  any  committee  of  either  branch  there- 1 
ot,  to  examine  the  same;  to  d^ver  orer  to  [ 
his  Boccessor  in  office  all  moneys,  books,  pa- ' 
pm,  furniture,  and  other  Elects  belonging ! 
to  or  prescOTcd  ta  hia  oflice ;  and  to  perform 
all  other  duties  imposed  upon  him  by  law.  { 
Section  26M  directs,  among  other  things* ' 
that: 

"Kothine  In  ibis  act  shall  bs  eonstmed  to  de- 
prive the  state  land  board  of  the  power  to  in- 
Test  or  dispose  of  the  funds  derived  from  the 
sale  of  public  lands  as  is  now  or  may  be  pro- 
vided by  law." 

By  tbe  Lawa  of  1913,  C.  259,  p.  499,  the 
state  land  board  may  require  the  State 
Treasurer  to  deposit  In  qualified  state  deposi- 
tories any  surplus  of  the  funds  referred  to, 
which  are  not  loaned  or  iuTeated  In  sCbooI 
district  bonds. 

By  an  act  of  the  territorial  Legislature 
passed  In  January,  185S  (Laws  of  Oregon 
1865-06,  p.  69),  It  was  provided  that  the  su- 
perintendent of  schools  of  each  county  ahoold 
offer  for  sale  tite  school  lauds  in  his  respec- 
tive county.  Provision  was  made  for  the 
advertisement  of  sales,  price,  and  coudltlons 
of  payment,  to  wit,  one-fourth  of  the  pur- 
chase money  in  hand  and  the  remainder  to 
be  secured  by  a  note  of  the  purchaser  payable 
to  the  territorial  treasurer  for  the  use  of  the 
common  school  fund.  Section  8  la  as  fol- 
lows: 

"It  shall  be  the  duty  of  any  superintendent 
of  schools,  within  ten  days  after  receivine  any 
money,  notes,  or  securities  under  t^e  pro^sions 
of  this  act,  to  deposit  tbe  mrne  with  the  ter- 
ritorial treasurer  and  file  with  the  territorial 
auditor,  duplicate  receipts  of  all  such  deposits." 

It  was  provided  by  section  9  of  the  act 
that  it  should  be  the  duty  of  the  territorial 
treasurer  to  loan  any  mouey  belonging  to 
the  common  school  fund  which  might  be  In 
the  territorial  treasury,  tbe  loans  to  be  se- 
cured by  a  mortgage  on  real  estate.  Sec- 
tion 10  authorized  the  superintendent  of  com- 
mon schools  of  the  respective  counties  to 
execute  and  deliver  deeds  of  conveyance  to 
purchasers  of  school  lands  when  thereto  en- 
titled. It  la  contended  by  counsel  for  plain- 
tiff that  this  territorial  statute  became  ob- 
solete upon  the  adoption  of  tbe  state  Con- 
stitution. However,  when  the  Constitution 
became  effective  Februaiy  14,  1859  (article 
18,  {  7),  all  tertitorlal  laws  then  in  force 
and  consistent  therewith  were  by  virtue  <tf 
the  article  Just  cited,  continued  in  force  un- 
til altered  or  repealed. 


It  may  dm^ore  be  atateA  that,  beginning 
In  1S56,  the  portico  of  tbe  duties  now  de- 
volving uptm  the  staite  land  board  in  rtguH 
to  the  sale  of  adiooi  lands  was  imposed  ap- 
OB  the  senral  aapetflxtendoits  at  schotds  in 
tlwir  respective  counties.  That  part  of  the 
duties  of  the  board  reMlng  ta  tbs  loaning 
of  the  BcdiDol  ftands  was  performed  by  tbe 
territorial  izeassrer,  vrtio  was  then  the  ens- 
tedlan  thft  notes  and  ascovitlea  potalnlng 
to  the  school  tUnds.  This  la  practleaUy  the 
<Hily  statutory  sigalflcatlon  that  we  And 
relating  to  this  lnq»ortant  trost.  Under  Hits 
law  the  ship  of  state  sailed  along  wlUurat 
eneountering  any  xeete  or  shoatai  of  Utlga- 
tlon  In  regard  to  who  ataenld  be  the  custo- 
dian of  these  seenrlltes  nnW      D.  1914L 

We  have  xeferrcd  somewbat  at  length  to- 
the  dfflerent  statutes  enacted  since  the  state 
was  admitted  into  the  Union,  not  only  foe  tbe 
purpose  ascertaining  what  ttis  enactnente 
are  In  this  respect,  but  also  to  learn  wheth- 
er or  not  the  Legislature  baa  seen  fit  to  an- 
nul or  change  th»  eastom  relating  to  the 
care  and  custody  of  the  seoniities  mention- 
ed, which  came  Into  vognc  by  vlrtoe  of  the 
territorial  law.  This  kaw  Is  perfectly  con- 
sistent with  the  ConsUtatloB,  and,  with  Oie 
aid  of  th»  learned  counsel  upou  both  sides, 
we  are  unable  to  find  tiiat  it  has  ever  been 
altered  or  repealed  in  so  far  as  the  same  re- 
lates to  tbe  custody  of  tbe  notcA  and  mort- 
gages referred  to.  By  virtue  of  the  Constl- 
tutiott  it  is  tlierefiire  tn  full  force.  Bunyan 
V.  Wlnstocte,  06  Or.  202,  104  Pae.  417.  105 
Pac.  895;  Stevens  r.  Myers,  92  Or.  373,  121 
Pac.  434,  126  Pac.  29i  It  Is  important  to 
note  that  the  clause  in  the  act  ol  ISSO  au- 
thorizing tbe  clerk  of  tbe  stete  land  board  to 
receive  and  receipt  for  money  payable  to 
the  board  upon  tbe  securities  In  question 
was  expressly  repealed  by  the  act  of  1907 
(Gen.  L.  1907,  p.  208),  as  under  the  act  of 
1880  there  might  be  a  necessity  for  the  clerk 
of  tbe  board  to  have  the  custody  of  these 
documents  for  conveotence  in  collecting  in- 
terest, etc  The  strictly  official  duties  of 
tbe  Stete  Treaeurer,  as  such  officer,  as  dis- 
tinguished from  his  duties  as  ex  officio  a 
member  of  the  state  land  board,  are  to  a 
certain  extent  blended  and  cannot  be  entire- 
ly separated.  In  the  absence  of  statutory 
authority  therefor,  the  State  Treasurer  can- 
not be  relieved  of  his  ofilcial  respousibili^ 
as'  custodian  of  the  notes,  mortgages,  and 
records  described  In  tbe  writ  by  delivering 
the  same  into  tbe  custody  or  entire  control 
of  the  clerk  of  tbe  board  or  any  other  offlcer. 
If  any  change  Is  desired,  tbe  Legislature  Is 
now  in  session,  and  can  provide  therefor,  or 
remove  any  doubt  that  may  exist. 

No  question  relating  to  the  collection.  In- 
vestment, or  paying  out  of  the  funds  or  any 
dealings  with  third  parties  who  are  not  of- 
ficers of  tile  stete  is  Inrolved  in  this  proceed- 
ing. Neither  is  there  any  complaint  as  to 
any  z«iwe8^»tlTe  «C  the  state  being  denied 
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access  to  Hie  seearftlee  and  KOorAs  inTolved. 

[*]  In  order  to  promote  josOoe,  tbe  writ 
of  mandamiu  oaay  pnqterly  iasoe  to  compel 
the  State  Treasurer  or  other  oflBcer  to  per- 
form an  act  yrbitA  the  law  speciallj  ^otns, 
bnt  t3ie  writ  vrill  not  lie  unless  the  duty 
song^t  to  be  enforced  is  legally  defined.  Tj, 
0,h.i  61S.  Ball  T.  Lappliu,  3  Or.  56;  Hack- 
In  T.  Portland  Gaa  Co.,  88  Or.  120,  61  Pac. 
134,  62  Pac.  20,  40  L.  B.  A.  506;  McGee  t. 
BecUer,  64  Or.  253 ,  102  Pac.  803,  108  Pac. 
61;  First  Nat.  Bank  of  Topeka  v.  Hefietww- 
er.  58  Kan.  702,  SI  Pac.  226  ;  28  Cyc.  161, 
234. 

abe  lower  «onrt  erred  in  grantlDi;  the  per- 
emptory writ,  and  the  Judgment  is  reversed, 
and  the  wilt  dismissed. 


PEACOCK  T.  KIRKLAND  et  al. 
(eoprone  Court  of  Oregon.   Jan.  12,  1015J 

1.  Pbincipal  awd  Btjbett  (§  e6*>— Obuoa- 

TION  OF  BTTBETT— CONSTBtJCTION. 

The  obligation  ol  a  enrety  cannot  be 
larged  beyond  the  terms  of  hia  uDdertaking. 

[Kd.  Note— For  other  cages,  see  E'rrncdpftl  and 
Surety,  Cent.  Dig.  {g  10&-110,  112;  Dec.  Dig. 

see.*] 

2.  REPIXTIN  lie*)  —  UMDaSTAKlMO  OF 
PLAINIIFT  — LUBIUTY— SUTCTOBT  PsOVI- 

L.  O.  L.  S  289,  requiring  plaintiff  in  claim 
and  delivery  to  give  an  undertaking  conditioned 
"tor  tbe  prosecution  of  the  ftctioo."  and  for 
return  of  the  property,  ete.^  merely  requir^ 
plaintiff  to  prosecute  the  action  In  good  faith 
without  unnecessary  delay,  and  failure  to  woe- 
ecute  the  action  to  eCeet  is  not  a  breach  of  the 
omdertaking. 

[Ed.  Note.— For  other  casee,  see  Replevin, 
Cent.  Dig.  {g  470-478;  Dec.  Dig.  $  119.*] 
8.  FKINCIPAL  and  SUKBTT  (8  146*)— FOBICEB 

Adjudication— Questions  Concludbd. 
A  judgment  on  the  merits  diamiBsing  an  ac- 
tion in  claim  and  delivery  and  for  defendant 
Cor  costs  and  disbunementa  ooBClusively  deter- 
mines tbe  rights  of  tbe  parties  on  the  merits, 
in  view  of  L.  O.  L.  }$  153,  108,  permitting  the 
parties  to  settle  the  status  of  the  property,  and 
bars  an  action  on  plaintiff's  nnd^taklmg  except 
for  costs  and  disburaemeDts. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  £S  397-401;  Dec.  Dig.  g 
145.*] 

4.  Judgment  (§  683*)— Conclusive nsss—Pab- 

TIE8  Concluded — Abbionees. 

Under  L.  O.  U  |  766,  making  a  judgment 
conclusive  between  tte  parties  and  their  repre- 
auitatlves  and  successors  in  interest  by  title 
subsequent  to  the  commencement  of  tbe  suit, 
a  judgment  is  as  conclusive  on  an  assignee 
thereof  as  on  the  assignor. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  I  1206;  Dec.  DigTl  683.*] 

6.  Replevin  Q  10e*)-JUDauBNT— Bbtubn  or 

PB0I>EBTT  —  ALTEBNATIVK    JlTDOlCENT  FOB 

Value. 

Under  L.  O.  L.  8$  153,  198,  authorising  as- 
sessment of  ttie  value  of  the  propertr  in  contro- 
versy in  an  action  for  tbe  recovery  thereof,  and 
declaring  that,  where  tbe  property  has  been  de- 
livered to  pInintitF  and  defendant  daima  a  re> 
turn,  a  jud^ent  for  defendant  may  be  for  a 
return  or  the  value  diere<^  in  case  a  return 
cannot  be  bad,  jac^ent  for  return  Is  an  essen- 


tial condition  pmoedeBt  for  an  aitematiTe  judg- 
ment  for  value. 

iEd.  Note.— For  other  cases,  see  Beplevin,  . 
Cent.  Dig.  S9  412-415;  Dec.  Dig.  |  105.«] 

Deparhmeiit  1.  Appeal  from  Circuit  Oourt 
Liim  County ;  Wm.  Galloway,  Jodge. 

Action  by  EUa  Peacock  agaln^  John  E. 
KlrUand  and  others.  From  a  judgsoent  for 
plaintifl,  defendants  appeal.  Beversed  and 
rctnanded. 

fnie  plaintiff  Issued  execution  on  a  Jndg- 
ment  in  her  tsTor  against  one  Albert  Pea- 
cock, and  idaced  it  in  the  hands  of  the  sher^ 
Iff  of  linn  counf7,  who  by  Tlrtne  thereof 
levied  npon  and  took  into  his  possession  cer^ 
tain  chatty  u  the  property  of  the  defend- 
ant in  the  writ  At  this  Juncture  Uie  defend- 
ant Klrkland  commenced  replevin  a<aliist 
the  sheriff  to  recover  the  property  and  gave 
an  undertaking  with  the  other  defendants 
here  as  sureties  in  double  the  value  of  the 
property  "for  the  prosecntloD  of  said  acUon 
and  for  the  return  of  said  property  to  the 
said  defendant,  if  return  thereof  be  adjudg- 
ed, and  f<w  the  payment  to  the  said  defOid- 
ant  of  such  sum  as  itaay  from  any  cause  be 
recovered  against  the  said  plaintiff."  In  pur- 
suance of  this  -undertaking  and  the  statutory 
afKdavit,  the  coroner  of  the  county  took  the 
chattels  from  the  possession  of  the  sheriff 
and  delivered  tiiem  to  tfao  defenditat  ^rk- 
land.  Aftnwarda,  In  the  trial  of  the  replev- 
in action,  tSie  Jury  letamed  a  verdict  as  fol- 
lows: 

"We,  the  Jury  impaneled  in  the  above^titled 
case,  uid  tor  the  defendant" 

UpOB  tliis  verdict  the  coort  rendered  a 
judsmaat  in  these  words: 

"It  is  therefore  ordered  by  the  court  that 
plaintiffs  complalat  herein  be  and  the  same  ia 
hereby  dismissed,  and  that  the  defendant  recover 
hia  costs  and  dfsbunements  herein  taxed  at 
$29.20." 

It  is  without  dispute  In  the  testimony  that 
the  defendant  Klrkland  before  the  commence- 
ment of  tills  action  paid  tbe  costs  and  dis- 
bursements thus  taxed  In  the  judgment  al- 
though issue  ia  joined  in  Uie  ideadlngs  on 
that  subject  Tbe  breach  of  tbe  undertakbig 
is  thus  assigned  in  ttie  complaint: 

"That  the  action  wherein  John  E.  Klrkland 
was  plaintiff  and  D.  S.  Smith  was  defendant,  as 
hereinaiwve  alleged,  has  long  since  terminated, 
and  that  the  defendants  have  violated  said  un- 
dertaking in  this:  That  they  have  not  prosecuted 
said  action  according  to  the  provisions  of  said 
bond  and  have  failed  and  refused  to  return  said 
property  or  any  part  or  portion  thereof,  as  condi- 
tioned in  said  undertaking  above  set  out,  and 
have  failed  to  make  payment  for  the  value  of 
said  property  of  $640  or  any  portion  thereof, 
but  that  said  defendants  retain  pose^sion  of 
said  property,  and  that  by  reason  thereof  there 
is  now  due  and  owine  and  unpaid  npon  said  un- 
dertaking; the  sum  of  $640,  with  interest  there- 
on at  G  per  cent,  per  annum  from  tbe  7th  day 
of  November,  1910,  and  for  the  sum  of  $29.20 
costs,  with  interest  thereon  from  the  4th  day  of 
October,  1911,  no  part  of  which  has  been  paid." 

Alleging  an  assignment  to  herself  of  the 
undertaking   and   judgment   the  plaintiff 


*For  othsr  cum  see  same  topic  and  section  NUMBER  In  Dec.  Dls-  a  Am.  Dig.  Kej-No.  Swiss  A  Rep'r  Indexes 
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brli^pB  Alls  action  and  demands  judgment  for 
$640,  as  the  value  of  the  property,  and  die 
fnrthu'  sum  of  $29^,  as  costs,  t<«etlier  with 
the  taxable  cocpenses  of  the  present  action. 
AH  the  allegations  of  the  complaiu^  ncept 
the  breach  ascdgned  and  Oie  transfer  of  the 
Jadgment  and  undertaking  to  the  plaintiff, 
are  admitted  by  the  answer.  That  pleading 
alleges  die  trial  of  the  replevin  action,  the 
verdict  of  the  Jury  and  Judgment  above  men- 
tioned, and  the  payment  to  the  clerk  of  the 
money  awarded  by  that  Judgment  Tbe  de- 
fendants averred  that  they  duly  prosecuted 
the  action  to  final  determination  and  that 
otherwise  they  have  duly  performed  all  the 
conditions  of  said  undertaking  to  be  by  them 
performed.  The  plaintiff  traverses  all.  the 
new  matter  in  the  answer.  All  the  facts 
thos  stated  appear  either  by  the  record  or 
by  unchallenged  testimony.  At  the  close  of 
plaintiffs  case  the  defendants  moved  for  a 
judgment  of  nonsuit  in  their  favor,  which 
was  denied,  and  at  the  close  of  all  the  testi- 
mony asked  for  a  directed  verdict  in  their 
favor,  which  was  also  refosed.  Under  in- 
structions to  which  defendants  excepted,  and 
which  ere  hereinafter  set  out,  the  Jury  re- 
turned a  verdict  for  the  plaintiff  for  {640. 
From  the  ensuing  Judgment  the  defendants 
appeaL 

Oale  S.  Hill,  of  Albany  (Geo.  W.  Wright, 
of  Albany,  on  tiie  brief),  for  aiveUants.  J. 
K.  Weatherford,  of  Albany  (Weatherford  ft 
Weatherford,  of  Albany,  on  the  brief),  for 
respondait. 

BUBNBTT,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  wen  settled  in  this  state 
that  the  obligation  of  a  sure^  cannot  be  en- 
larged beyond  the  terms  of  his  undertaking. 
The  sutboritles  are  collated  In  the  case  of 
Woodle  V.  Settlemyer,  141  Pac.  205,  by  Mr. 
Justice  Bamsey  In  the  latest  nttwanoe  of 
this  court  upon  that  subject. 

[2]  The  obligors  in  the  Instrument  in  Ques- 
tion pledged  themselves  for  the  performance 
of  three  things:  (1)  For  the  prosecution  of 
the  action ;  f^)  for  the  return  of  the  property 
to  the  defendant  in  replevin  if  return  should 
be  adjudged ;  and  &)  for  the  payment  to  the 
defendant  of  such  sum  as  from  any  cause 
might  be  recovered  from  the  plaintiff  there. 
The  payment  of  the  money  unquestionably 
has  hew  performed.  The  action  was  prose- 
cuted to  a  final  determination.  Many  cases 
are  cited  by  the  plaintiff  holding  that  the 
prosecution  of  an  action  In  replevin  must 
be  to  a  successful  conclusion  on  the  part  of 
the  <me  claiming  the  goods.  Without  excep- 
tion, however,  the  precedents  upon  which 
she  relies  are  those  arising  under  a  statute 
where  the  undertakli^  must  be  given  to  pros- 
ecute with  effect  Under  such  a  law  it  is 
manifest  that  if  the  plaintiff  fails  in  his  ac- 
tion for  claim  and  delivery  he  has  effected 
nothing.  In  other  words,  he  has  not  prose- 
cuted with  effect  Our  statute  imposes  no 
such  condition.   It  merely  rsQuires,  besidea 


security  tax  tiw  jiaymeat  ot  mooBy, 
Judgment  that  the  undertaking  shall  be  "for 
the  prosecution  of  the  acttra,  for  tiia  return 
of  the  property  to  the  defaidant,  If  return 
thereof  be  adjudged."  L.  O.  Lu  1  286.  Onr 
Code  goes  no  farther  than  to  require  the  re- 
plevin action  to  be  carried  on  in  good  taHOi 
on  the  merits  without  unnecessary  delay. 
[S]  It  is  stated  in  section  163,  O.  L.: 
"In  an  action  for  the  recovery  of  specLBe  pw- 
sonal  property.  If  the  property  have  not  been 
delivered  to  the  plaintiff,  or  Uie  defendant  by 
bin  answer  claim  a  return  thereof,  the  Jury  aball 
assess  the  value  of  tbe  property,  if  their  verdict 
be  in  favor  of  the  plamtiff,  or  if  th^  find  in 
favor  of  the  defendant,  and  that  he  is  entitled 
to  a  return  thereof,  and  may  at  the  same  time 
assess  the  damages,  if  any  are. claimed  in  tbe 
complaint  or  answer,  which  the  prevailing  party 
has  Bostained  by  reason  of  the  detention  or  tak- 
ing and  withholding  such  psopexty." 

FnrthOT,  In  section  198,  L.  O.  U,  it  Is  de- 
clared that  In  such  actlon^^ 
"if  the  property  have  been  delivered  to  the 
plaintiff,  and  the  defendant  claim  a  return  there- 
of, judgment  for  the  defendant  may  be  for  a 
return  of  the  property,  or  the  value  thereof,  In 
case  a  return  cannot  be  had,  and  damages  for 
taking  and  withholding  the  same." 

In  passing,  we  note  that  the  pleadings  In 
this  actim  do  not  discloae  whether  the  de- 
fendant  In  tbe  nplevln  action  <d^med  a  re- 
turn of  die  property  or  not  Nether  is  It 
directly  alleged  in  the  complaint  here  that 
the  execution  debtor  was  in  fact  the  owner 
of  die  property  In  quasUOn.  It  is  quite  pos- 
sible, under  these  circumstances,  that  a  judg- 
ment ihoely  for  the  defttidant  without  refer* 
ence  to  tbe  return  of  the  property  would  be 
a  correct  determination  of  the  replevin  ac- 
tion. It  Is  not  neoeraarlly  die  case  In  all 
such  litigation  tliat  the  property  taken  aa  the 
writ  must  be  returned  to  die  defendant  It 
Is  easy  to  conceive  of  a  case  where  a  plaintiff 
might  charge  a  defmdant  wltSi  the  detention 
of  pTGpettj  and  even  take  possession  of  It 
under  a  writ  when,  lu  &ct  the  defendant 
had  never  had  custody  of  nor  any  claim  upon 
the  goods.  In  soch  a  case  the  <nUy  judgment 
that  could  be  rendered  would  be  one  simply 
for  the  defendant  with  costs  and  disburse- 
ments. There  Is  nothing  In  the  complaint  !<. 
this  action  to  distinguiah  the  present  dispute 
from  one  similar  to  ttie  illustration  given. 

The  plaintiff  argoes  that  the  judgment 
dismissing  the  action  having  been  entered, 
that  constituted  a  breach  of  the  undertaking; 
but  aU  tbe  authorities  dted  for  her  on  this 
subject  are  whero  the  replevin  action  was 
either  dismissed  m  the  motion  of  tbe  plaintiff 
or  by  the  court  for  want  of  prosecution.  In 
none  of  them  yma  there  a  trial  on  the  merits 
of  the  action,  nor  did  the  case  go  to  the  ver- 
dict of  a  Jury  In  any  instance. 

In  the  replevin  action  here  Involved  there 
was  an  opportunity  offered  by  sections  103 
and  198,  L.  O.  L.,  to  settie  the  status  ftf  the 
property  and  the  amount  of  damages  to  be  as- 
sessed against  the  plaintiff  there  If  such  was 
tbe  right  adjudication  of  die  Issue.  The 
jndgmoit  thero  Is  cwdnslve  oC  die  rii^ts 
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of  the  partiaB  on  the  merits  of  the  action, 
and  while  that  decUon  stands  ire  cannot  fo 
behiiid  It  and  detennlne  questions  that 
should  hare  been  UUgatod  In  that  action. 
O^be  pilndple  is  ennndftted  hj  Mr.  Justice 
Bamsey  In  Tnen  Sney  v.  Vleshman,  66  Or. 
006,  615,  133  Fac.  803,  806.  In  thlB  language: 
"A  Jadgment  or  a  decree  upon  the  merits  Ib  a 
bar  to  a  subsequent  action  or  suit  between  Uie 
same  parties,  upon  the  same  claim  as  to  every 
matter  that  was,  or  might  have  been,  litigated" 
—citing  RuckmoB  v.  Union  Hj.  Co.,  4S  Or.  678, 
78  Pae.  748,  €9  L.  B.  A.  480 ;  White  v.  Ladd, 
41  Or.  324,  68  I'ac.  730,  93  Am.  SL  Rep.  732; 
Belle  V.  Brown,  37  Or.  688,  61  Pac.  1024:  Moi^ 
rill  V.  Morrill,  20  Or.  96,  25  Pac.  362,  11  L.  E. 
A.  155.  23  Am.  St.  £ep.  05. 

[4,  C]  By  force  of  section  756,  L.  O.  the 
conclosiveness  of  a  judgment  operates  not 
'<miy  upon  the  Immediate  parties,  but  also 
with  equal  sanction  upon  "tbelr  representa- 
tives and  successors  in  Interest  by  titie  sub- 
sequent to  the  commencement  of  the  action." 
The  plaintiff  here  claiming  as  assignee  of  the 
Judgment  In  replevin  in  favor  of  the  then 
defendant  sheriff  stands  in  no  better  plight 
than  he  and  cannot  now  enlarge  that  Judg- 
ment beyond  Its  terms.  The  demand  for  the 
value  of  the  property  cannot  be  visited  upon 
these  obligors  because  there  was  no  judgment 
for  a  return  of  the  property.  Judgment  of 
return  Is  an  essential  statutory  condition 
precedent  for  the  alternative  Judgment  for 
the  value  of  the  goods. 

The  defendants  requested  the  court  sub- 
stantially to  withdraw  from  the  Jury  any 
question  as  to  whether  or  not  the  bond  vras 
complied  with  In  the  prosecution  of  said  ac- 
tion and  the  return  of  the  property,  and  to 
charge  them  that  the  defendants  have  ful- 
filled the  bond  in  these  two  conditions;  but 
the  court  refused  the  request  On  the  con- 
trary, the  Judge  Instructed  the  Jury  as  fol* 
lows: 

'The  term  *pnmcation  of  ths  action*  does 
not  mean  merely  a  bringing  the  case  on  fw 
trial;  nor  does  it  mean  the  trial  of  the.  cause. 
It  means,  gentiemeu  of  the  jury,  a  prosecution 
with  effect,  a  successful  prosecution,  a  trial  of 
a  cause  wherein  the  person  bringing  the  action 
prevails.  And  if  yon  find  from  the  evidence  that 
defendant  herein,  John  £).  Kirkland,  did  not 
carry  his  action  against  D.  S.  Smith  to  a  suc- 
cessfnl  determination,  and  that  the  amount  of 
$640  has  not  been  paid,  then  you  would  be  jus- 
tified in  finding  that  the  condition  of  tbis  bond 
in  this  particular  has  been  brokoi,  and  yoo 
should  bring  in  a  verdfet  for  plaintiff  in  tiie  sum 
of  $640. 

"The  payment  of  the  judgment  of  costs  herein 
is  not  a  bar  to  this  action  to  recover  the  amount 
mentioned  in  the  bond.  The  bond  was  given  for 
three  purposes  at  least:  To  successful^  prose- 
cute tile  action  brought  by  Kirkland  against 
Smith,  which  is  in  evidence  here  before  you;  to 
redeliver  the  property  in  the  event  the  case  was 
decided  against  Kirkland ;  and  to  pay  the  costs 
tiiat  were  adjudged  against  Kirkland.  The 
payment  of  the  costs  was  a  compliance  with 
that  term  of  the  bond,  bat  was  not  a  compliance 
or  a  fulfillment  of  th«  other  two  terms  of  tiie 
undertaking." 

There  has  nerer  been  an  adjudication  for 

the  return  of  the  property.  The  defendants 


here  did  not  delay  the  proeecuUoa  of  the 
acti<m,  bnt  carried  It  to  final  Judgment  Mo 
sttnatt<m  la  disclosed  by  the  case  which 
amounts  to  a  TlcdaUon  of  their  undertaking. 
TbB  following  precedents  iUostrate  tlie 
soundness  this  con<dnaion:  Howard  t. 
Wyatt  146  Ky.  424,  140  S.  W.  655 ;  Daniels 
T.  Hanshrldge,  4  Ind.  Terr.  104, 60  S.  W.  816: 
Badlam  v.  Tucker,  18  Mass.  (1  Pick.)  284; 
Ihrlg  T.  Bussell.  68  Wash.  70,  1^  Pac.  609; 
Cltteens'  State  Bank  t.  Morse,  60  Kan.  526, 
67  Pac.  116;  VaUandlm^uun  t.  Ray,  128  Ky. 
e06>  IDS  S.  W.  896;  Lewis  T.  McNary.  88 
Or.  116,  62  Fac.  897. 

The  court  was  in  error  in  rising  the  de> 
fendants'  motion  fbr  a  nonsuit  and  for 
directed  verdict,  as  well  as  In  giving  the 
Instructions  mentioned  and  refusing  the  re- 
quest of  the  defendants.  For  these  reasons 
the  Judgment  Is  reversed,  and  tile  cause  re- 
manded to  the  drcoit  oonrt,  with  directions 
to  enter  a  judgment  dlmlssing  the  acUoa 

MOOBB,  a  J.,  and  McBaiDB  and  BBN- 
SON,  JJ^  concur. 


SNIDBR  et  al.  r.  OSTRANDEB.  (No.  4047.) 
(Court  of  Appeals  of  Colorado.  Jan.  11,  1916.) 

1.  Public  Lahos  ({{  106.  127*)— Mistakx  in 
PAiXNTa— CoBSEonoH  BY  Patentee. 

Equity  at  the  Instance  of  patentees  may 
correct  mistakes  in  patents  to  public  lands, 
whereby  laud  has  been  given  one  claimant  which 
ap<m  unmistakable  facts  belonged  to  another, 
and  the  decision  of  the  Land  Ol£ce  is  not  con- 
clusive on  the  courts. 

[Ed.  Note.— For  other  eases,  see  PnbUc  Lands, 
CMt  Dig  H  10*.  aw,  802.  ««;  Dec.  Dig. 

2.  PiTBUo  Lands  (1  127*)~OOBBsonoN  or 

AflSTAKK  IN  PAIXHIB— DETENSB  OV  LIUITA- 

HONS. 

The  defense  of  limitation  is  not  applicable 
to  a  suit  in  equity  brought  by  a  patentee  of 
public  land  against  other  patentees  to  correct 
mistakes  in  the  patents  issued  to  the  parties, 
whereby  one  claimant  was  given  land  clearly 
belonging  to  another. 

_tEd.  Note.— For  other  eases,  see  Public  Lands, 
Cent  Dig.  i  843;  Dee.  Difrl  127.*J 

3.  PuBUO  Lands  (|  127*)— Patents— Oob- 

BEOnON  or  MlBTAXB  IN  PaTBNT— RBUBT 
AWABDBD. 

In  a  suit  by  a  patentee  of  public  lands  to 
correct  mistakes  in  patents  whereby  his  land 
was  given  to  another  patentee,  the  court  has 
no  power  to  decree  cancellation  of  the  patents, 
though  it  has  power  to  declare  the  legal  titie 
held  In  trust  for  the  person  entitied. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent.  Dig.  i  343;  Dec.  Dig.  |  127.»1 

4.  APFEAL  AND  EbBOB  (§  1178*)— RKHAND  OF 

Cause— Condition  ov  Plbadinos. 

Where  the  pleadings,  in  an  action  to  cor- 
rect mistakes  In  patents  for  public  lands,  are 
more  or  less  technical,  and  there  is  a  chance 
of  error,  and  judgment  on  the  pleadings  Is 
partly  ernmeons  became  canceling  the  patente, 
the  cause  Will  be  remanded,  with  instmctions 
to  permit  amendments  and  determine  the  cause 


•For  otbar  easM      same  topic  and  ssotloa  NUHBBR  la  Dm.  Dls.  A  Am.  Dig.  Jtmr-No.  BwIm  *  Rep'r  ladoxM 
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on  evidence,  thoasii  the  pleadings  entitle  plain- 
tiff to  jud^nent. 

[Ed.  Nute.— For  otli«  cases,  see  Appeal  and 
EiTOT^^Cent  Dig.  U  46(Mr-Ki20:  Dec  Dig.  { 

Error  to  District  Court,  Grand  County; 
Cbarles  McCall,  Judge. 

Snit  by  Joseph  N.  Ostrander  against  Ida 
M.  Snider  and  others.  From  a  Judgment  for 
oomplolnant,  entered  (m  tbe  pleadings,  de- 
fendants bring  error.  Beversed  and  remand- 
ed, with  Instructioiis. 

Geo.  B.  Campbell,  of  Denver,  for  plaintllls 
in  error.  Howard  &  McCrillis,  of  Denver, 
for  defendant  In  error. 

BELL,  J.  This  Is  an  equitable  actlcHi 
brought  in  the  district  court  of  Grand  coun- 
ty In  the  nature  of  a  suit  to  quiet  the  title 
of  Joseph  N.  Ostrander,  defendant  in  error, 
plalntlfF  below,  to  certain  lands  in  township 
1  N.,  range  76  W.,  6th  P.  M.,  In  said  county, 
Colo.  A  decree  was  rendered  and  entered  on 
tbe  facts  found  by  the  court  to  t>e  admitted 
in  the  pleadings,  or  is  what  is  generally  term- 
ed a  Judgment  on  the  pleadings. 

If  the  complaint  should  be  taken  as  con- 
fessed, it  would  seem  to  be  conceded  that 
Daniel  N.  Ostrander,  the  father  of  said  Jo- 
seph N.  Ostrander,  settled  upon  certain  lands 
In  the  township  afores.'ild,  resided  and  made 
extensive  improvements  thereon,  and  pur- 
chased the  same  under  the  pre-emption  laws 
of  the  United  States,  and  the  government  of 
tbe  United  States  endearored  to  convey  the 
same  to  him  by  its  patent,  but  Inadver- 
tence and  a  mutual  mistake  conveyed  to  him 
instead  other  lands  in  said  township,  which 
are  ritnated  alxnit  one  mile  east  of  the  lands 
intended  to  lie  patented ;  also  that  James  M. 
Spring,  by  his  adndnlstratOT,  convened  to 
said  Daniel  N.  Ostrander  the  legal  title  to 
certain  other  lands  in  said  township,  which 
legal  title  was  conveyed  to  said  Spring  by 
Uie  government  of  the  United  States,  by  Its 
patent  issued  therefor,  through  an  Inadver- 
tence and  mutual  mistake;  that  said  Spring 
actually  settled  and.  resided  upon,  improved, 
and  claimed  under  the  homestead  laws  of  the 
United  States  different  lands  in  said  town- 
ship from  those  patented  to  him.  In  which 
he  owned  the  egnitable  title,  and  to  which  he 
sought  to  secure,  throngh  the  patent  Issued 
to  him,  the  legal  title  which  was  intended  to 
be  conveyed  by  his  administrator  to  said  Dan- 
iel X.  Ostrander  bb  aforesaid;  and,  further, 
that  James  W.  Snider,  predecessor  in  interest 
of  the  plaintiffs  In  error,  defendants  below, 
settled  niHm,  improved,  claimed,  and  pur- 
chased from  the  United  States  under  the  pre- 
emption laws,  still  other  lands  in  said  town- 
ship, and  attempted  to  obtain  the  legal  title 
tiiereto  from  the  government  of  the  United 
States,  and  the  government  intended  and  en- 
deavored to  couvey  him  such  title  through  its 
patent,  but  by  Inadvertence  and  mistake,  as 


aforesaid,  conv^ed  him  Hie  premises  In  con- 
troversy herein,  which  are  situate  one  mile 
east  of  those  Intended  to  be  patented  to  him, 
and  which  were  settled  upon,  Improved, 
claimed,  and  equitably  owned  by  said  Daniel 
N.  Ostrander  and  James  M.  Spring  at  the 
time  the  patent  therefor  was  issued  to  him. 

[1]  The  contentions  of  the  plaintiffs  in  er- 
ror, heirs  at  law  of  said  James  W.  Snider,  are 
chieiiy,  among  others,  that  the  government 
of  the  United  Stetes,  and  not  the  defendant 
in  error,  Is  the  proper  party  to  bring  a  salt 
for  the  cancellation  of  the  patent,  and  tliat 
the  findings  of  the  United  States  Land  Office 
that  Snider  had  occupied,  settled  upon,  and 
improved  tbe  land  described  in  hia  patent  are 
res  adjodlcata  and  binding  upon  the  parties 
and  tbe  court  We  bave  examined  the  de- 
fenses set  up  by  tbe  plalntiffa  In  error  and 
find  tbem  Insnffldeit  to  defeat  tbe  equities 
set  forth  In  the  complatnt  Their  contention 
that  the  findings  ct  tbe  United  States  Land 
Office,  made  In  an  ex  parte  proceeding,  that 
James  W.  Snider  had  occupied,  settled  upon, 
and  improved  the  land  described  in  his  patent 
are  res  adjudicata  and  binding  upon  the  par- 
ties and  the  court  la  untenable.  The  rule  con- 
tended for  applies  to  error  of  Judgment  In 
contests  before  tbe  land  officers  where  the 
only  remedy  is  by  appeal  within  the  Land 
Department;  but  there  has  always  existed 
In  courts  of  equity  the  Jurisdiction  to  correct 
mistakes  where  lands  Iiave  been  given  one 
claimant  which,  upon  unmistekable  facts,  be- 
long to  another.  Johnson  v.  Towsley,  13 
Wall.  72,  20  L.  Kd.  48S;  Moore  t.  Bobbins, 
96  U.  S.  530,  24  L.  Bd.  848;  Shepley  T.  Cowan, 
»1  U.  S.  340,  23  L.  EM.  434. 

[2]  Plaintiffs  In  error  also  Insist  that  the 
defense  of  the  statutes  of  limitation  was  set 
up  in  their  answer  and  not  replied  to,  and 
therefore  was  taken  as  confessed.  We  do  not 
think  that  the  statutes  pleaded  or  argued  -by 
counsel  hare  any  application  to  the  facts  ln> 
volved  In  this  controversy. 

Again,  assuming  the  allegations  of  the  com- 
plaint to  be  true,  tbe  portions  urged  by  the 
plaintlCCs  In  error  on  the  merits  of  tbe  con- 
troversy are  utterly  Inequitable  and  founded 
upon  a  common  mistake  made  In  the  official 
surrey  of  township  1  N.,  range  76  W.,  6th  P. 
M.,  by  which  a  strip  of  land  extending  the 
entire  length  of  said  township  north  and 
south,  one  mile  In  width  at  the  north,  and 
running  to  a  point  at  the  south,  and  lying 
between  towndilps  1  N.,  ranges  76  and  77  W. 
of  the  6th  P.  M.,  was  left  unsurreyed,  and 
when  the  filings  by  the  settlers  hereinbefore 
mentioned  were  accepted,  no  recognition  of 
this  unsnrveyed  strip  was  taken  by  the  land 
officers;  and,  by  reason  of  said  officials  ig- 
noring the  existence  of  said  triangular  strip, 
they  furnished  the  settlers  aforesaid  with 
descriptions  of  the  pnUlc  domain  quite  a 
mile  east  of  the  lands  respectively  settled 
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npon,  linproT«d,  and  purchased  by  them.  The 
defendant  In  error,  according  to  hl8  complaint, 
aeeba  only  to  obtain  the  legal  title  to  lands 
possessed  and  equitably  owned  by  talm  and 
bia  predecessors  la  Interest  The  very  sug- 
gestion of  the  condltloofi  as  set  forth  In  the 
cuiDirialnt,  it  true,  ought  to  aatlsfy  any  Utl- 
Eant  that  he  or  she  could  have  no  standing 
on  the  merits  In  a  court  of  equity,  and  a 
eoDuuon  doty  should  dictate  to  parties  so 
situated  that  they  lend  all  Toluntary  asslst- 
aace  on  demand  to  correct  audi  errors  as  are 
herein  complained  of  so  as  to  permit  each 
one  to  secure  a  patent  to  the  premises  upon 
whidi  his  settlemrat,  improTement.  and  resi- 
dence were  establlE^ed;  to  accomplish  any 
other  result  would  be  a  flagrant  defe&t  of  the 
rardUial  purposes  of  the  homestead  and  pre- 
emption laws  of  ihe  United  States,  which  are 
intended  to  provide  160  acres  of  goTemmenC 
domain  to  such  qualified  dtlaena  of  the  Uni^ 
ed  States  as  in  good  ^th  settle  upon,  im- 
prove, and  occupy  the  same  as  permanent 
bomes. 

[3]  nie  facts  averred  in  the  complaint  are 
sufficient  to  entitle  the  defendant  In  error 
to  a  decree  quieting  hla  title  to  the  premises 
In  dispute  and  to  Justify  the  court  in  declar- 
ing that  the  plaintiffs  in  error  hold  the  legal 
tlUe  thereof  in  trust  for  the  defendant  In  er- 
ror, and  such  relief  Is  periuisslble  under  the 
general  prayer  of  the  complaint.  The  trial 
coort  decreed  the  United  States  patent  to 
said  premises  canceled,  and  enjoined  the 
plaintiffs  in  error  from  thereafter  asserting 
any  rights  to  said  premises  thereunder.  We 
think  the  court  esceeded  Its  powers  in  can- 
celing the  patent  under  the  conditions  at- 
tending this  controversy.  There  is  a  seem- 
ing conflict  of  authority  as  to  whether  the 
cancellation  of  a  patent  can  be  had  upon 
complaint  made  by  any  other  than  the  United 
States  goremment;  but  there  seems  to  be 
no  doubt  as  to  the  right  of  the  courts,  In  con- 
tests between  private  citizens,  In  which. the 
Gnlted  States  has  no  Interest  or  has  parted 
with  the  legal  title  to  the  lands  In  dispute, 
to  declare  the  holder  of  such  title  a  trustee 
holding  the  same  for  the  use  and  benefit  of 
the  true  and  equitable  owner  of  the  lands  and 
require  a  transfer  of  such  title  In  the  man- 
ner approved  by  courts  of  equity,  and  we 
coDclnde  that  this  is  the  appropriate  remedy' 
and  the  one  that  should  be  applied  in  this 
case,  if  the  facts  are  as  herein  stated.  2ft 
Am.  dc  Eng.  Sncyc.  of  Law  (2d  Ed.)  397,  and 
note  7,  citing  many  cases;  Boggs  v.  Merced 
M.  Co.,  14  Cal.  363;  Gaines  et  al,  v.  Nlchol- 
eoa  et  al.,  e  How.  364,  13  L.  Ed.  172;  Steel 
T.  St  Louis  M.  &  R.  Co.,  106  U.  S.  447,  1  Sup. 
Ct  389,  27  L.  Ed.  226;  19  Am.  Eng.  Encyc. 
of  Law  (1st  Ed.)  35S,  and  notes  1  and  2,  cit- 
ing many  cases;  Johnson  v.  Towsley,  13  Wall. 
7S,  20  L.  Ed.  48S ;  Moore  v.  Robblns,  96  U.  S. 
G30,  24  L.  Ed.  848. 

W  In  Shwayder  v.  Olay,  24  Colo.  App.  336- 


340,  133  Fac.  420,  It  has  been  said  that  Jodg^ 
ments  on  the  pleadings  shonld  be  restrleted; 
and,  as  the  pleadings  in  this  case,  npon  which 
the  decree  was  rendered,  are  more  or  less 
complicated  and  burdened  with  technical  de- 
scriptions wliieh  could  readily  admit  of  error 
and  mistake,  sudi  as  is  h^^  complained  of, 
and  thereby  result  to  the  Injury  of  either  or 
both  of  the  parties,  therefore,  to  avoid  any 
saeh  error  or  injury  that  may  result  there- 
from, it  la  hereby  ordered  and  directed  that 
the  decree  be  reversed,  and  the^ase  remand- 
ed, with  instructions  to  the  trial  court  to  per- 
mit the  partiea  to  amend  their  pleadings  as 
they  may  be  advised,  anA  to  determine  the 
cause  upon  such  proper  evidsice  as  may  be 
tendered  and  in  conformity  with  the  conclu- 
sions  of  Law  herein  expressed. 
Reversed  and  remanded,  with  InatructlonB. 


EIXIS  V.  GIBBONS  et  al.  (No.  8888.) 
(Court  of  Appeals  of  Colorado.  Jan.  11, 1915J 

1.  Appbai,  and  Ebbob  (§  80*)— QwBsrroNB  Rs- 
viEWABLBf— Order  Quasbino  Levy  under 
Execution— Bivuw  bt  Writ  of  Ebbob— 

"JUDOUENT." 

Under  Miila*  Ann.  Code,  {  141,  providing 
that  writs  of  error  ma^  be  prosecuted  from  ani 
final  judgment  in  garnishment  proceedings,  ana 
section  406  providing  that  writa  of  error  shall 
lie  to  every  final  iu^ment  of  any  court  of  rec- 
ord, and  section  221  defining  a  ''Judgment"  a$ 
the  final  determioation  of  the  rights  of  the  par- 
ties, an  order  quashing  a  levy  under  execution 
on  stock  of  a  corporation  pledged  by  the  execu- 
tion debtor  to  a  creditor,  and  subsequently  8ol<f 
by  the  debtor  to  a  third  person,  who  joined  in 
the  motion  to  quash,  has  the  force  and  effect  of 
a  final  jndgment  becenae  finally  dis^osinfr  of  the 
qneatioDs  of  the  lien  of  the  execution  aeqoired 
or  preserved  by  the  levy,  and  wbether  the  inter- 
est of  the  execution  debtor  in  the  stock  wa; 
aiibject  to  levy  and  aaie  under  execution,  tbnagh 
the  proceeding  should  have  been  in  equity,  es- 
pecially where  the  judgment  operated  to  dis- 
charge the  cotporatum  and  the  pledgee  anm- 
mnned  as  garnishees  Incident  to  the  levy  on  the 
stock. 

[Ed.  Note.— For  other  casps,  see  Appeal  and 
Error,  Cent.  Dig.  §§  429.  4ft2.  433,  460,  456, 
457,  494-509;  Dec  Dig.  {  80.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Judgment] 

2.  Appbai.  and  Ebbob  (S  5*)— Bionr  or  Re- 

VIKW. 

Where  doubt  exists  as  to  a  right  of  review 
on  writ  of  error,  the  doubt  is  resolved  in  favor 
of  a  review,  so  that  substantial  rights  Involved 
may  be  determined. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  8-21 ;  Dee.  Dig.  f  6AI 

3.  CORPOBATIONS   (8   12S*)—Pl.E DOES— RIGHTS 

OF  Pabties— Degbbe. 

Where  a  transfer  of  corporate  stock,  though 
absolute  in  form  and  so  appearing  on  the  books 
of  the  corporation,  was  a  pledge,  a  decree  de- 
claring that,  while  the  legal  title  passed  to  the 
pledgee,  it  was  held  by  him  for  the  benefit  of  the 
pledgor,  in  whom  the  general  proper^  remained, 
mrrely  declared  the  rights  of  the  parties  in 
view  of  the  facts. 

[Ed.  Note.— For  other  cases,  see' CorporatlonB, 
Cent  Dig.  JJ  481.  491,  507-612,  637,  (S3»-Mft 
569,  618 ;  Dec.  Dig.  fi  123.*] 
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4.  COSFOBATIOKS  CI  6B*)— Stook— Ohabacteb 
OF  PbOPEBTT— "PbBBOHAL  PBOPmPT**— '*Obb- 
TXFIOATB  OF  SlOOK." 

HUIb'  Asn.  St  i  098.  declaring  that  corpo- 
rate stock  la  deemed  personalty,  appliea  to  the 
shares  or  interest  which  a  Btockholder  has  In 
the  assets  of  the  corporation,  and  not  to  the 
certificates  of  stock  which  are  mere  evidence 
of  the  interest 

[Ed.  Note.— For  other  cases,  see  Corporatiraa. 
Cent.  Die.  §S  165-171 ;  Dec.  Vig.  I  66.* 

For  other  definitiona,  see  Words  and  Phrases, 
First  and  Second  Senes,  Certificate  of  Stock; 
Personal  Property.] 

5.  Execution  (f  35*)— PEOPEatTT  Subject  to 
— Corporate  Stock— "Pehsonal  Propebtt." 

Mills'  Ann.  St  §  993,  declaring  that  corpo- 
rate stock  shall  be  personalty,  and  sections  4167. 
4172,  providing  that  stock  may  be  levied  oa  ana 
sold  under  execution  in  accordance  with  a 
method  prescribed,  and  Mills'  Ann.  Code,  ^  140, 
providing  that  credits  and  effecta,  cbosea  in  ac- 
tion, and  other  personal  property  of  a  judgment 
debtor  under  the  control  of  any  third  person 
may  be  levied  on  under  execution,  must  be  con- 
sidered in  pari  materia,  and,  when  so  construed, 
authorize  a  levy  under  execution  of  the  execu- 
tion debtor's  right  to  redeem  stock  pledged  to 
a  creditor. 

[Ed.  Note.— For  other  casea,  see  Elzecution, 
Cent.  Dig.  i  103 ;  Dec.  Dig.  S  85.*] 

6.  Execution  (f  35*)- Pbopebtt  Subject  tq 
— CoBPOEATE  Stock. 

A  levy  under  execution  on  an  equity  of  re- 
demption in  corporate  stock,  made  after  judg- 
ment establishing  the  equity  of  redemption,  but 
before  the  expiration  of  time  for  an  appeal  or 
writ  of  error,  is  valid,  though  die  possibili^  of 
an  appeal  or  writ  of  error  may  operate  diaad- 
vantageously  in  case  of  a  sale. 

[Ed.  Note.— For  other  cases,  see  Bxecuttcm, 
Cent.  Dig.  S  103 ;  Dec.  Dig.  {  8S.*] 

7.  Execution  (|  115*)— Lkvt— Subbequbnt 
pubckasbb. 

Where  a  sherifF  levied  an  execution  on  cor- 
porate stock  and  delivered  to  the  president  of 
the  corporation  a  copy  of  the  execution  witli  ^ 
certificate  that  he  levied  on  the  interest  of  the 
ezecuticm  debtor,  and  the  president  of  the  cor- 
poratifm  furnished  the  sheriff  with  c^ficates 
and  affidavits  stating  tlie  number  of  shares,  and 
the  sheriff's  return  with  the  president's  certifi- 
cates were  filed  in  court,  a  subsequent  purchaser 
of  the  stock  from  the  execution  debtor  took 
with  knowledge  of  the  levy  and  subject  to  the 
rights  acquired  thereby. 

[Ed.  Note.— For  other  cases,  see  Bzecution. 
Cent  Dig.  H  257-265,  377;  Dee.  Dig.  |  115.*] 

8.  Execution  (|  137*>—I^vt— Notice  — Ne- 

OESSITT. 

Failure  to  give  notice  of  a  levy  of  execu- 
tion to  the  execution  debtor  is  not  fatal,  in  tiie 
absence  of  any  statute  requiring  notice. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  H  825-829 ;  Dec.  Dig.  i  187.*] 

9.  Execution  (|  85*)— Pbopebtt  Subject  to 
—Pbopebtt  in  Custodt  of  Law. 

Pending  time  to  appeal  from  or  sue  out  a 
writ  of  error  to  review  a  judgment  declarinf; 
that  while  legal  title  passed  to  a  pledgee  ot 
corporate  stock,  it  was  held  b;  him  for  the 
benefit  of  the  pledgor,  in  whom  tlie  general  prop- 
erty remained,  the  property  was  not  in  the  cus- 
tody of  the  law,  so  as  to  prevent  a  levy  under 
execution  on  the  pledgor's  interest,  especially 
where  there  was  no  conQict  or  possibility  of  con- 
flict between  the  court  having  jurisdiction  of 
the  execution  and  the  court  rendering  the  judg- 
ment 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  I  103 ;  Dec.  Dig.  |  36.*] 


BBPOBTEB  (Oolo. 

BrrOT  to  IMstrlct  Court,  KXty  umI  Comily 
of  DenTer;  Goorge  W.  Alloi,  Jndse, 

Action  bf  Bra  Prlnoe  BBlls,  flormerlr  Bra 
Prince,  against  Elizabeth  M.  Gibbons  and 
othera.  to  foredow  a  moetgfitia.  Tben  waa 
an  order  qnaflUng  an  execattm  on  a  d^- 
dency  Judgment,  and  plalntifl  brlnga  mor. 
Reversed  and  remanded. 

Bicksler  &  Bennett,  Bartels  &  Sllverstdn, 
and  Dana  &  Blount,  all  of  D^ver,  for  plain- 
tiff In  error.  T.  J.  O'Donnell,  J.  W.  Graham, 
and  Canton  O'Donnell,  all  of  Denver,  for  de- 
fendants In  error. 

PER  CtTRTAU.  The  facts  necessary  to 
an  onderstandli^  of  this  case  are  substan- 
tially 86  follows:  Mrs.  EUlls  (formerly  Mrs. 
Prince),  plaintiff  In  error,  made  a  loan  to 
Mr.  and  Mrs.  Glblxms,  taking  as  security 
therefor  a  trust  deed  on  real  estate.  On  de- 
fault of  payment,  foreclosure  proceeding 
were  had,  the  trust  deed  being  treated  aa  a 
mortgage,  resulting  In  a  deficiency  judg- 
ment against  the  Glbbonses  for  |8,500,  dated 
February,  1905.  At  and  subsequent  to  the 
time  of  the  foreclosure  proceedings  afore- 
said, Joseph  Gibbons  claimed  to  be  the  own- 
er of  8,333  shares  of  the  capital  stock  of  the 
Joseph  Gibbons  Mining  &  Milling  Company, 
whidi  stood  on  the  books  of  that  corporation 
In  the  name  of  one  John  F.  O'Connor.  Gib- 
bons had  brought  legal  proceedings  against 
O'Connor  to  recover  the  stock,  which  reanlt- 
ed  in  a  decree  against  Gibbons,  but,  xtpaa  ap- 
peal to  the  Supreme  Court,  said  Jadgment 
was  reversed  and  -the  cause  remanded  to 
the  district  court  for  a  new  trial;  the  Su- 
preme Court  holding  that  Gibbons  bad  a 
right  to  show  that  the  bill  of  sale  of  BAld 
8to<^,  which  appeared  to  be  absolute  was 
In  tact  a  mortgage  or  a  pledge.  Gibbons  v. 
O'Connor  et  al.,  37  Colo.  96,  86  Paa  04,  11 
Ann.  Cas.  323.  Upon  the  second  trial  the 
district  court  on  Jane  6  or  7,  1907,  rendered 
jndgmoit  In  favor  ot  Gibtxms,  finding  that 
the  transfer  of  stock  to  O'Connor  waa  a 
pledge  to  secnre  payment  of  an  Indebtedness 
for  money  borrowed,  that  Gibbons  was  the 
owner  of  said  stock,  subject  to  the  lien  of 
O'Connor,  and  gave  Gibbons  90  days  In 
which  to  redeem  the  shares  of  Bto<&  by  pay- 
ment of  said  Indebtedness,  amounting  at 
that  Ume  to  about  96,000,  payment  to  be 
made  to  O'Connor  or  Into  the  registry  of  the 
court  The  decree  required  O'Connor  to 
transfer  the  certificates  to  Gibbons  or  his  aa- 
signs,  a^d  ordered  the  Joseph  Gibbons  Com- 
pany and  Snlllran,  Its  pnsldent,  to  transfer 
the  shares  oi  stock  on  the  books  of  the  eom- 
pany  "upon  .the  assignment  and  transfer 
thereof  by  the  said  John  F.  O'Connor  aa  he 
(the  said  Joseph  Gibbons)  may  require  or 
direct,"  and  further  provided  tiiat  In  case 
O'ConnOT,  within  SO  days,  bring  the  shares 
of  stock  Into  the  registry  of  the  court,  duly 
assigned  to  Gibbons,  to  be  delivered  np<Hi 


•Tor  other  eases  ss*  same  topic  and  sooUon  NUHBBR  la  Doe.  Dig.  *  Am.  Dig.  Koy-No.  Swiss  *  Rop'r  Indoxas 


Digitized  by  Google 


Oblo.) 


aiBBOHB 


S8T 


paTmrat  ot  tbe  anurant  dne  Into  the  r^to- 

trs  ot  the  court  for  O'Oonnor'B  use,  and 
thereupon  Gibbons  fall  to  perforin  the  de- 
cree by  paying  the  anm  of  money  awarded, 
the  Tight  of  redemption  as  fixed  In  the  de- 
cree should  be  at  an  end,  and  the  cause  stand 
dlamlased.  On  June  7th  Mr&  BUIb  caused 
an  execution  to  be  issued  on  her  ietdeacf 
Jadgtuent  against  the  Oibbonses,  under 
whicb,  on  June  10th,  a  levy  was  made  or  at- 
tempted to  be  made  by  tbe  sheriff  upon  the 
interest  of  Gibbons  in  the  mining  stock  In 
question.  A  bill  of  sale  is  found  in  the  rec- 
ord, by  which  it  appears  that  on  August  2, 
1907,  Gibbons  sold  the  mining  stock  to  Joseph 
Borddeau  "in  consideration  of  $5  and  oth- 
er valuable  conslderatlouB,"  and  which,  for 
identifl cation  of  the  stock,  refers  to  the 
aforesaid  litigation  and  decree  in  Gibbons 
T.  O'Connor,  and  authorizes  and  directs  the 
clerk  of  that  court  to  driver  the  stock  to 
Bordelean,  and  directs  the  secretary  of  the 
mining  company  to  make  the  transfer  on 
the  corporate  books  and  Issue  certificates  to 
Bordelean.  September  9th,  while  the  sheriff 
was  advertising  the  stock  for  sale  under 
said  levy,  Gibbons  filed  a  motion,  in  the  El- 
lis-Gibbons action,  to  quash  the  levy  and  the 
sherifTB  return  thereof.  Bordelean  Joined 
in  said  motion.  Sept^ber  10th  the  motion 
to  quash  was  sustained.  To  review  this 
lodgment  or  order  quashing  tbe  le^,  the 
case  Is  brought  here  by  writ  of  error. 

[t,  2]  1.  Prior  to  the  transfer  of  this  cause 
by  tbe  Supreme  Court  to  this  coort,  defend- 
ants In  error  filed  a  motion,  the  purpose  of 
which  was  to  dismiss  and  recall  the  writ 
of  error,  for  ttie  reason,  as  therein  alleged, 
that  the  Supreme  Gonrt  was  without  Jurla- 
dlctltm  to  hear  and  determine  tbe  matters 
bronght  np  by  the  writ;  tbe  theory  of  the 
movers  being  that  the  order  of  the  trial  court 
gnashing  or  aettinc  aside  the  levy  was  not 
a  final  Jndgmmt,  and  for  that  zeasoo  was 
not  reviewable  by  writ  of  error.  The  Su- 
preme Court  denied  the  motion,  wUb  leave, 
however,  to  defendants  In  error  to  again 
raise  tbe  same  on  final  hearing.  We  are 
therefore  required,  at  the  threshold,  to  de- 
termlne  a  Jurisdictional  question.  Section 
406,  Bfllls'  Ann,  Code,  provides  that  writs 
of  error  shall  lie  from  the  Supreme  Court 
to  every  fixial  Judgment  of  any  court  of  ree- 
ord.  Section  221  defines  a  Judgment  as 
"the  final  determination  of  the  rights  of  the 
parties  in  the  action  or  proceedings."  Sec- 
tion 141  provides  that  writs  of  error  may 
be  proeecoted  from  any  final  judgmoit  or 
order  in  garnishment  proceedings,  as  In 
other  civil  cases. 

From  what  has  already  been  said,  It  will 
be  seen  that  neither  Mr.  nor  Mrs.  Gibbons 
had  any  apparent  Interest  In  the  stock  at 
the  time  they  filed  their  motion  to  quash  or 
recall  tbe  levy,  as  they  had  parted  with 
their  Interest  therein  by  sale  to  Bordelean. 
Bordelean  was  not  a  party  to  the  BlU»€lb- 


boas  foredoanre  proceeding,  nor  to  ttie  Olb- 
b<Hi»-0'Connor  litigation,  relative  to  the  min- 
ing stock,  and  was  not  made  a  party  there- 
to, unless  considered  a  i>ar^  by  virtue  of 
the  proceedings  taken  herein  to  quash  the 
levy.  His  appearance  is  in  the  nature, 
though  not  in  the  form,  of  an  intervention. 
But,  Inasmuch  as  no  objection  was  made  In 
the  court  below  to  his  Joining  with  Gibbons 
in  the  motion  to  quash  the  levy,  we  shall 
assume,  for  the  purposes  of  this  case,  that 
he  was  a  proper  party  to  the  proceeding, 
as  he  was,  In  fact,  the  real  party  In  interest, 
and  the  only  moving  party  ostensibly  having 
a  pecuniary  interest  In  the  stock.  Notwith- 
standing the  form  In  which  this  proceeding 
la  brought.  It  Is  obvious  that  the  Judgment  or 
order  quashing  the  levy,  for  all  practical 
purposes,  meant  to  Bordelean  precisely 
what  a  Judgment  in  his  favor  as  Intervener 
or  In  an  equity  proceeding  brought  to  re- 
strain the  sale  of  the  stock  would  have 
meant,  and  from  such  a  supposititious  Judg- 
ment, clearly,  an  appeal  would  lie.  If  It 
be  conceded  that  the  ruling  of  tbe  trial 
court  upon  the  motion  to  quash  the  levy  is 
not,  strictly  speaking,  a  final  Judgment  or 
decree,  as  tbe  phrase  "final  Judgment"  is 
ordinarily  understood,  nevertheless  It  un- 
doubtedly has  the  force  and  effect  of  a  final 
Judgment  In  that  It  has  finally  dtsposed  of 
the  oontroversy  Involved,  to  vlt,  tbe  Uen  of 
the  execution  acquired  or  preserved  by  the 
levy,  and  the  more  Important  question  as  to 
wheOier  the  interest  of  OihbcHU  In  the  stock 
was  subject  to  levy  and  sale  under  neeutloa 
at  ail.  Although,  under  the  same  execu- 
tion, another  levy  on  the  same  propvt? 
might  possibly  be  made,  the  priority  of  the 
lien  aoqnlred  by  ttie  iery  In  onestlni  would 
probably  be  lost,  and  plaintiff  in  ersox  there- 
by derived  of  a  substantial  ri^t.  But  it 
cannot  be  assumed  that  the  court  did  not 
hold  that  the  stock  was  not  subject  to  the 
execution,  and  that  ruling  res  judicata  as 
against  another  levy.  From  the  nature  of 
tbe  case,  the  donbtfnl  and  difficult  questions 
presented,  and  the  valuable  property  rights 
Involved,  it  is  evident  that  a  summary  pro- 
ceeding such  as  tills,  where  the  Issues  are 
not  made  by  approiuiate  pleadings,  la  not 
well  adapted  to  secure  a  ftlr  atrial  and  de- 
termination of  such  Issues.  ^We  think  the 
proceeding  should  have  been  in  equity,  or 
perhaps  by  formal  intervention  in  Borde- 
leau's  behalf;  but  inasmuch  as  he  has  seen 
fit  to  Join  with  Gibbons  in  tbe  motion  to 
quash  the  levy,  dnd  thereby  submit  ques- 
tions which  should  have  been  raised  in  a 
more  formal  proceeding,  and  has  secured  an 
award  In  his  favor,  in  the  nature  of  and 
having  the  force  and  effect  of  a  final  Judg- 
ment, he  may  not  successfully  dispute  tbe 
Tight  of  bis  adversary  to  have  the  same  re- 
viewed by  writ  of  error.  We  will  regard  the 
substance  of  the  proceeding  rather  than  its 
form,  and  treat  it  accordingly. 
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Aji  was  aald  In  Balfe  v.  Raamef  et  al..  65 
Cola  97,  IM,  188  Fac.  417,  4ie  <AiiiL  Cas. 

19UC,  «92): 

"The  motion  whicb  plaintiff  in  error  (lid  file 
must  be  treated  aa  egaivalent  to,  and  a  aalwti- 
tute  for,  a  bill  in  egulty,  aad  the  judgment  <a 
the  court  •  •  •  reviewable  here." 

If  the  authority  of  the  trial  court  to  quash 
a  levy  Is  purely  discretionary,  and,  aa  con- 
tended for  by  defendants  In  error,  not  sub- 
ject to  review  for  error  or  abuse  of  discretion, 
either  by  writ  of  error,  certiorari,  or  other- 
wise, then  it  is  manifest  that  a  trial  court 
might,  through  error  as  to  the  law,  or  by  the 
grossest  abuse  of  Its  discretion,  altogether 
prevent  a  Judgment  creditor  from  collecting 
the  Judptment   Pontius  v.  Nesblt,  40  Pa.  309. 

Furthermore,  the  record  shows  that,  In  con- 
nection with  the  usual  statutory  proceedings 
Incident  to  levy  upon  stock  In  a  corporation, 
garnishment  writs  In  aid  of  the  execution  were 
served  upon  the  Gibbons  Consolidated  Mining 
&  Milling  Company,  O'Connor  (the  pledgee), 
and  others,  to  which  answer  was  made  by 
the  president  of  the  corporation,  in  which, 
in  response  to  the  interrogatories,  as  well  as 
to  the  request  made  by  the  sheriff  for  Infor- 
mation as  to  any  stock  held  by  Gibbons  or  In 
trust  for  him,  the  president  of  the  company 
stated  that  there  was  no  stock  standing  on 
the  books  of  the  company  in  the  name  of  Gib- 
bons, nor  of  any  one  else  to  his  use  or  In 
trust  for  him,  but  further  stated  that  a  de- 
cree of  court  bad  been  rendered  in  the  Glb- 
bon8-0'Ck>nnor  suit  aforesaid,  and  the  sub- 
stance of  tlie  decree,  to  wit,  tiiat  It  was  there 
decided  that  Gibbons  was  the  owner  of  stock 
standing  on  the  hocke  In  the  name  of  O'Con- 
nor; that  O'Connor  was  pledgee;  that  the 
officers  of  the  company  were  by  said  decree 
required  to  relssne  the  stock  to  Gibbons,  or 
as  he  might  direct,  upon  redemption  as  pro* 
Tided,  and  asserted  the  willingness  of  the 
company  to  comply  with  tiie  decree.  Upon 
this  showing,  the  final  order  <^  the  court 
quashbig  the  levy  prima  facte,  at  least,  oper- 
ated as  a  discharge  of  the  garnishees,  and 
each  an  order  is  made  reviewable  by  the 
special  provisions  of  section  141,  Mills'  Ann. 
Code.  That  provlsi<m  of  the  Code  Is  not  re- 
lied on  by  plaintiff  In  error,  but,  without 
express.y  holding  that  of  itself  It  Is  sufficient 
to  sustain  the  writ,  we  think  It  may  well 
be  considered  In  connection  with  all  other 
matters  in  aiding  to  resolve  in  favor  of  the 
plaintiff  In  error  the  serious  doubt  raised  by 
decisions  of  the  supreme  court  in  Good  v.  Mar- 
tin, 2  Colo.  292,  and  RockweU  v.  DIst  Ct, 
17  Colo.  118, 121,  29  Pac.  454,  31  Am.  St  Rep. 
26S,  as  to  whether  the  judgment  assailed  may 
be  reviewed  upon  writ  of  error.  The  rule  is 
well  established  that  where  doubt  exists  as  to 
the  right  of  review,  such  doubt  should  be 
resolved  In  favor  ot  a  review,  where  substan- 
tial rights  are  Involved.  If  we  have  ened 
as  to  Jurlsdldion,  an  adequate  remedy  is 
provided. 

The  following  additional  authorUlaB  aup> 


port  our  coaelnaion  that  the  rufiDf  of  the 
tried  court  here  nnder  cotslderatlon  Is  so  far 
a  final  judgment  as  to  be  rerlewable :  Corn- 
ing v.  Ryan,  3  Oolo.  SS5  ;  Daniels  v.  Daniels. 
9  Colo.  133,  140,  10  Pac  657;  Hutchinson  v. 
McLaughlin,  US  Oolo.  492.  25  Pac.  817,  11  U 
B.  A.  287 ;  Martin  T.  Blmpklus*  20  Colo.  438, 
38  Pac  1092;  Tomboy  v.  Dlst.  Ct,  23  Oolo. 
441,  445,  48  Pac.  537;  Standley  v.  Mfg.  Ca, 
25  Colo.  37G,  370,  55  Pac.  723;  State  Bank 
V.  Plummer,  46  Colo.  71,  102  Pac.  1082; 
Smith  V.  MeCourt,  8  Oolo.  App.  146,  157,  45 
Paa  239 ;  McKercher  v.  Green,  13  Colo.  App. 
271,  58  Pac.  406 ;  Mac&aness  v.  Long.  85  Pa. 
158,  162;  Ins.  Co.  v.  Starges,  S3  N.  J.  Eq. 
330;  Baker  v.  Plerson,  5  Mich.  458;  Bristol 
V.  Brent,  35  Utah,  213,  99  Pac.  1000.  We  are 
aware  that  some  of  the  deciBl<ns  dted  are 
based  <m  Code  provisions  not  altogether  like 
our  Code. 

[3]  2.  Another  point  raised  on  behalf  of 
defendants  In  error  is  that  the  Interest  of 
Gibbons  In  the  stock  was  not  subject  to  levy 
and  sale  on  execution.  This  contCTtlon  seems 
to  be  predicated  upon  the  assertion  that  the 
only  right  which  GibbMis  had  in  the  stock 
was  an  "equity  of  redemption"  or  "the  equi- 
table right  to  redeem  the  stock"  from  the 
pledge  to  O'Connor;  that  Glbbooa  was  not 
the  owner  of  the  stock ;  that  his  rights  were 
Inchoate  only.  The  latter  poeation  can  beat 
be  stated  by  quoting  from  the  biiat  ot  de- 
fendants in  error: 

"The  rights  of  Gibbons  were  inchoate.  They 
began  with  and  by  reason  of  the  facts  stated  in 
the  opinion  in  37  Colo.,  but  they  were  not  in 
full  existence  or  operation  during  the  time  the 
battle  pending  between  him  and  O'Connor  wag- 
ed, and  the  decree  did  not  of  itself  restore  thOQ 
to  such  full  existence  or  operation  nntil  and  un- 
less its  terms  were  compiled  with." 

We  cannot  yield  assent  to  the  statement 
contained  In  the  foregoing  quotation.  The 
actual  ownership  of  the  stock  at  all  times 
by  Gibbons,  notwithstanding  tiie  pledge  there- 
of to  O'Connor,  did  not  arise  from  nor  begin 
with  the  decree  or  judgment  of  the  court 
Whatever  right  Gibbons  had,  the  law  gave. 
The  court  simply  declared  It  Gibbons  pre- 
vailed in  his  action  because  of  the  fact,  as 
found  and  determined  by  the  court  that  the 
transfer  of  the  stock  from  Gibbons  to  O'Con- 
nor, although  absolute  in  form,  and  so  ap> 
pearing  upon  the  books  of  the  corporBtlon, 
was  nevertheless  a  pledge,  and  to  be  so  con- 
strued. In  effect  the  de^ee  declares  that, 
while  the  legal  title  passed  to  the  pledgee, 
it  was  held  by  him  for  the  benefit  of  the 
pledgor,  In  whom  the  general  property  still 
remahis.  Wilson  v.  Little.  2  N.  Y.  443,  51 
Am.  Dec.  307 ;  Irving  Park  Ass'n  r.  Watson, 
41  Or.  05,  67  Pac.  945;  Mitchell  r.  Roberts 
(C.  C.)  17  Fed.  776,  S  McOreary.  42S;  Gay 
V.  Moss.  34  CaL  125.  132;  Dungan  v.  N.  J. 
Mut  Ben.  L.  Ins.  Co.,  38  Hd.  242,  2S2;  81 
Cyc.  791,  and  cases  dted. 

{4,  f }  Nor  do  we  agree  with  coonsd's  con- 
tention that  because  corporate  stock  Is  a 
chose  in  actlOD,  and  GlbbonslB  Interest  tiiece- 
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In  ft  mere  rltfU  to  letleem  It  tnm  the  pledge 
wblcb  la  also  >  diose  In-actton,  a  levy  under 
execntloa  could  not  be  made  tbereon.  Un< 
der  the  provlslonB  of  our  statute  (section 
903,  Mills'  Ann.  Stota.),  sliares  of  stock  in 
a  corporation  are  deoned  to  be  personal 
property.  This  doubtless  aiotlles  to  the 
'shares  or  Interest  whldh  the  stockholder 
has  In  the  assets  of  the  corporation,  and 
not  only  to  the  certiflcatea,  which  are  held 
to  be  mere  tokens  or  evidence  of  the  shares 
or  interest.  Mountain  Water  Works  Oo.  r. 
Holme,  40  Colo.  412,  428,  113  Pac.  601; 
City  and  County  of  Denver  ▼.  Estate  of 
Charles  M.  Hobbs  et  aL  (Sup.)  144  Pac.  874, 
banded  down  December  7,  1014;  People  ex 
Tel.  V.  Ooss  ft  PhlUips  Mfg.  Co.,  90  IlL  355, 
868.  TbB  statute  also  provides  that  such 
rights  and  shares  of  stock  may  be  levied 
on  and  sold  imder  execution,  and  prescribes 
the  method.  Sections  4107  and  4172,  MUls' 
Ann.  Stats.  The  Civil  Code  also  provides 
that  the  credits  aqd  effects,  ehoses  in  action, 
and  other  personal  property  of  a  Judgment 
dcMor  In  the  possession  or  under  the  con- 
trol of  any  third  person  may  be  levied  upon 
and  taken  under  execution,  to  the  same  ex- 
tent and  in  the  same  manner  as  they  may 
be  taken  under  attachmoit  and  garnishment 
proceedings.  Section  140,  Mills'  Ann.  Code. 
We  dilnk  the  provisions  of  the  statute  and 
of  tba  Code  are  to  be  ccmsldered  in  pari 
materia,  and,  as  such,  wiAicable  to  the  cir- 
cumstances of  tide  case,  so  far  as  the  levy 
is  concerned,  and  that  even  though  the  stock 
be  oonsldwed  as  a  chose  In  action,  as  held 
by  many  courts,  and  the  il^t  of  Gibbons 
an  equity  of  redemption,  nevertheless  it  Is 
sntajaet  to  sslxare  under  ezecatlon  in  the 
manner  provided  by  the  statates  and  the 
Code,  ^e  shares  of  stock  or  Interest,  aJr 
though  personal  property,  are  not  capable  of 
manual  delivery,  and  therefore  cannot  be 
taken  Into  the  actual  possession  of  tlie  of- 
ficer. This  fact  explains  the  reason  for  the 
statutory  provisions  as  to  levy,  somewhat 
analoffons  tp  a  levy  upon  Interests  in  real 
estate.  In  this  case,  as  there  was  iu>  stock 
standing  in  the  name  of  Olbbons  on  the  com- 
pany books,  no  showing  on  said  books  that 
any  of  the  stock  standing  on  the  books  In  the 
name  of  a  third  person  was  held  "in  trust 
for  or  to  the  use  of*  said  Oibbona,  It  was  im- 
possible for  any  officer  of  the  corporation  to 
certify  from  Its  books  as  to  the  true  owner- 
ship of  the  stock  aou^t  to  be  levied  upon ; 
bat  it  is  evident  from  the  record  that  not 
only  the  president  of  said  corporation,  but 
the  sheriff,  had  information  of  tbia  decree 
of  the  court  and  the  real  Interest  of  Gibbons 
as  therein  declared,  and  we  think  the  gar- 
nishment proceedings  and  the  answers  made 
1^  the  corporation  to  the  Interrogatories 
tberein  were  appropriate  in  aid  of  the  execu- 
tlon*  and  that  altogether  the  levy  as  made 
was  valid.  In  Metzler  v.  James,  12  Colo.  322. 
10  Pac  8SS.  the  question  as  to  whether  an 
equity  of  redemption  In  personalty  Is  sub- 
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Ject  to  levy  and  sale  under  enentton  was 
discussed.  In  that  cue  an  attempt  bad  been 
made  to  levy  upon  personal  looperty  consist- 
ing of  a  stock  of  drugs  of  ^Icta  the  nior^ 
gagee  had  the  legal  title  and  possession. 
The  court  said: 

"The  maintenance  of  the  second  proposition 
depends  upon  whether  an  eouity  of  redemption 
in  personalty  is  subject  to  levy  and  sale  under 
an  execution.  It  is  not  subject  thereto  at  com- 
mon law." 

It  Is  there  shown  that  an  equity  of  re- 
denjption  in  personality  may  be  subjected 
to  levy  and  sale  under  execution,  by  the  use 
of  the  appropriate  provisions  of  the  statute 
and  Code.  We  think  that  case  is  ample  sup- 
port for  our  conclusion  that  the  equity  of 
redemption  of  Gibbons  as  pledgor  of  the 
stock  was  subject  to  levy  and  sale  under 
execution.  If  plaintiff  in  error  failed  in  any 
respect  to  follow  the  course  pointed  out, 
that  failure  is  not  in  evidence,  nor  does  it 
appear  that  she  is  barred  from  still  pursuing 
the  necessary  course.  The  stock,  however, 
not  bein£  capable  of  manual  delivery.  It  was 
not  necessary,  nor  imsslble,  for  the  sheriff  to 
take  physjical  possession  thereof.  It  was  not 
necessary  for  him  to  disturb  the  actual 
possession  of  the  pledgee  of  the  certificates 
stock.  Such  possesion  as  was  possible  and 
as  the  law  contemplates,  was  secured  by  the 
sheriff  by  virtue  of'compllance  with  the  pr6- 
TlsfoDs  of  the  statute  and  the  Code.  In  this 
connection,  we  quote  tbe  language  of  Mr. 
Justice  Dickey  in  People  ex  rel,  v.  Goes  & 
Phillips  Mfg.  Co.,  90  111.  355,  363,  having  un- 
der consideration  a  levy  upon  capital  stock 
under  execution: 

"The  property  of  a  stockholder  consists  of 
his  ni^bt  to  a  share  in  the  net  assets  of  the  cor- 
poration, proportionate  to  the  number  of  shares 
to  which  he  has  title.  He  has  not,  personally, 
a  right  as  such  shareholder  to  the  custody  or 
manual  possession  of  any  part  of  such  assclsj 
The  corporation  has  the  custody  of  the  wholej 
and  holds  possession  of  his  share  for  him.  Uis 
title  is  evidenced  by  his  stock  certificates.  This 
title  can  be  passed  from  him  to  another  only  by 
a  transfer  thereof  npon  the  stock  books  of  th^ 
corporation.  The  corporation  holds  possession 
of  each  share  of  each  stockholder  in  whose  name 
the  stock  stands  on  tbe  books  of  the  corporatian. 
The  possession  of  the  corporation,  as  to  the 
share  of  each  stockholder,  is,  In  one  sense,  the 
possession  of  the  shareholder,  and  is  the  only 
possession  which  a  shareholder  can  lawfully 
have,  and  is  the  only  possession  which  any  gran- 
tee of  any  shareholder  can  acquire;  and  such 
possession  by  a  vendee  of  a  shareholder  can  only 
be  obtained  by  a  transfer  of  the  stock  to  him 
upon  the  boolm  of  the  corporation.  Until  thai 
transfer  be  made,  the  possession  of  the  corpora- 
tion is  the  possession  of  bim  in  whose  name  the 
stock  stands  upon  tbe  books.  The  certificate  of 
stock  does  not  constitute  property  in  the  asseta 
of  tbe  corporation.  •  •  *  When  the  sheria 
has  exhibited  bis  execution,  and  on  demand  has 
received  from  the  corporation,  by  virtue  of  his 
execution,  a  certificate  of  the  shares  standing  in 
the  name  of  the  execution  debtor,  from  that 
moment  the  possession  of  tbe  corporation  be* 
comes,  in  fact,  the  possession  of  tbe  sheriff,  or 
rather  a  possession  for  the  sheriff,  in  whom  the 
title  to  the  stock,  by  virtue  of  such  actual  levy, 
ts,  for  the  time,  uvested.  The  aheriff.  then,  has 
all  tbe  poasessioik  which  the  shareholder  hod  he- 
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fore  the  levy.  By  giving  the  certificate  proTid- 
ed  for,  •  •  *  the  corporatiim,  in  substance, 
agrees  to  hold  powession  for  the  sheriff,"  etc. 

Under  tbe  Joint  provlsloiia  of  the  atatote 
and  the  Code,  it  (^pears  to  us  that  ui  eauity 
of  redemptton  In  corporate  stock  may  be 
levied  upon  a^  sold  nnder  execution  with 
like  eltect  as  an  equity  of  redemption  in 
real  estate  may  he  sold  under  necutlon, 
by  compliance  with  the  statutory  requisites. 
The  decisions  o£  courts  of  dlffermt  states  are 
In  hopeless  conflict  on  this  question,  and  d* 
tations  thereto  would  be  of  sU^t  benefit. 

[I]  3.  We  do  not  regard  the  fact  that, 
at  t^e  time  the  l^y  herein  was  made,  the 
time  for  an  appeal  from  the  ^dstcu  of  the 
court  in  the  Gibbons  v.  6'G(mnor  suit  had 
not  is^d,  as  important,  in  the  absence  ct 
any  contention  or  lowing  that  an  appeal  bad 
been  taken  or  writ  of  error  prosecuted  which 
would  operate  as  a  snpersedeas.  The  levy 
could  take  notfali^  that  did  not  belong  to 
Gibbons,  the  execution  debtor.  The  assertion 
that,  in  view  of  the  litigation,  the  question- 
able character  and  amount  at  Gibbbns'  In- 
terest in  the  pledged  stock,  and  the  possibil- 
ity of  an  appeal  or  writ  of  error,  would,  In 
case  ot  forced  sal^  result  in  a  sacrifice  of 
such  interest  because  no  one  would  buy  may 
be,  and  doubtless  is«  persuaslTe,  and,  for 
some  purposes,  should  be  considered;  but 
we  think  that  fact  is  not  concluslTe  of  the 
right  to  sell. 

L7]  4.  Def^idants  in  error  complain  of  the 
levy  and  the  return  made  by  the  sheriff  on 
the  execution,  pointing  out  certain  alleged 
defects  therein.  A  careful  scrutiny  of  the 
manner  of  the  levy,  including  the  garnish- 
ment proceedings,  leads  us  to  the  condq^on 
that  the  provisions  of  the  statute  were  sub- 
stantially complied  with,  and  that  the  return 
of  the  sheriff  correctly  recites  the  levy  made 
by  him.  Long  before  Bordeleau  purchased 
the  stock  from  Gibbons,  the  sheriff  bad  de- 
Uvered  to  the  president  of  the  coiporatlon 
a  copy  of  the  execution,  with  a  certificate 
that  pursuant  thereto  be  levied  upon  and 
seized  all  the  Interest  or  shares  in  said  cor- 
porati(»i  belonging  to  Gibbons,  and  in  re- 
sponse to  the  sheriff's  request,  and  the  in- 
terrogatories in  the  garnishment  writ,  tbe 
president  of  the  corporation  had  fumlghed 
the  sheriff  with  certtficates  and  affidavits 
sbating  tbe  number  of  shares  wbiji^  the 
court  had  decided  were  held  in  trust  by 
O'CouDor  for  the  use  of  Gibbons,  and  these, 
with  the  sheriff's  return,  when  filed  in  court, 
recited  accurately  and  in  great  detail  all  the 
pertinent  facts  concerning  the  stock.  What- 
ever rights  Bordeleau  has  In  t|]e  stock,  it 
must  be  considered,  for  the  purpose  of  this 
hearing,  he  took  with  knowledge  or  notice 
of  the  levy. 

[8]  It  is  also  urged  that  no  notice  was 
given  Gibbons  of  the  attempted  levy  upon  the 
mining  stock.  We  have  no  statute  which  in 
terms  requires  notice  to  tbe  defendant  In 
execution  prior  to  levy  of  the  writ.  Victor 


Inv.  Co.  V.  £^oel^g,  22  Oolo.  Aj^  257, 124  Pac. 
351.  Failure  to  give  notice  ot  tbe  levy  to 
the  execution  debtor  was  not  fataL 

[t]  S.  It  iB  farther  nrged  that  tlie  stock 
was  in  custodia  legls,  and  therefore  not  sub- 
ject to  levy.  We  think  it  was  not  in  custodia 
legls  nor  In  gremlo  legls  at  the  time  of  the 
^ervy,  granting  that  It  had  been  so  situated 
prior  to  the  decree.  As  we  have  heretofore 
said,  all  matters  In  Issne  as  to  the  ownership 
of  the  stock  were  settled  by  the  decree.  That 
litigation  was  at  an  end.  Tbe  duty  of  the 
court  in  respect  thereto  had  been  i)erformed. 
Neither  the  court  nor  any  oflacer  thereof 
was  in  possession  of  tbe  stock.  Tbe  cor- 
poration was  in  possession  of  the  shares  for 
Gibbons  and  his  pledgee.  O'Connor  was  In 
possession  of  tbe  certificates,  but  what  in- 
terest he  had  in  the  stock  was  held  by  him 
in  trust  for  Gibbons,  although  coupled  with 
an  Interest  in  himself  to  the  extent  of  tbe 
debt  for  which  it  was  pledged.  By  virtue  of 
the  decree,  the  parties  might  have  used  the 
clerk  of  the  court  or  its  registry  as  a  medium 
of  exchange  of  the  redemption  fund  for  tbe 
certificates.  They  were  not  required  to  use 
either,  and  there  is  no  evidence  that  they 
did.  There  is  no  confilct,  and  no  apparent 
possibility  of  conflict,  between  the  court  hav- 
ing Jurisdiction  of  the  execution  and  the 
court  tliat  had  exercised  its  Jurisdiction  In 
deciding  tbe  controversy  as  to  the  ownership 
of  the  stock.  For  that  reason,  the  numerous 
authorities  cited  by  the  eminent  counsel  for 
defendants  In  error  in  his  persuasive  brlffiC, 
involving  conflicts  between  state  courts  and 
federal  courts,  or  different  state  courts,  are 
not  controlling,  if  in  point  at  all,  in  consid- 
ering the  question  as  to  wbether  the  property 
was  in  the  custody  of  the  law.  It  was  said 
in  Joseph  r.  Boldrldge,  48  Ma  ^p.  888, 
at  page  837: 

"Goods  are  not  in  possession  of  the  law,  sim- 
ply because  there  la  some  litigation  toachinf 
their  true  ownership  pending  in  the  courts.** 

A  fortiori  it  may  be  said  tbat  property  is 
not  in  the  ooatody  of  the  taw  mer^  because 
there  has  beat  soroe  UtlgatlfHi  toncUi^t  its 
ownership. 

In  deciding  tbe  qoestiomi  dlsciisBed  in  tbls 
opinion,  we  have  songtat  to  avoid  a  dedslOn 
on  any  matter  that,  becoming  ttie  law  of 
the  case,  may  embarrass  the  court  on  a  new 
bearing  or  trial  of  this  or  any  other  ap- 
propriate proceeding,  in  determining  the  rel- 
ative rights  of  all  parties  interested  in  the 
stock  the  subject  of  this  controTersy.  While 
we  hold  the  levy  valid,  and  that  it  seized  any 
interest  in  the  stodE  belonging  to  Gibbons, 
the  execution  debtor,  we  do  not  decide  what 
that  interest  was,  nor  what  interest  Borde- 
leau acquired  by  his  bill  of  sale.  Prima 
fade  that  instrument  is  an  absolute  transfer 
of  the  stoclc  It  may.  In  tact,  be  a  mere 
pledge,  as  was  the  bill  of  sale  from  Gibbons 
to  O'Connor.  Counsel,  we  think,  suggest  that 
such  Is  or  may  be  its  true  character,  and. 
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U  80,  It  la  cMicelralile  tliat  Bordelean.  may  be 
substituted  for  or  take  tbe  aajue  posltloii  as 
O'Connor  wltb  regard  to  the  stock,  and  for 
that  reason,  or  some  other  equltabte  reason, 
be  entitled  to  priority  over  the  lien  of  the 
execution  creditor,  to  the  extent  ot  his  In- 
Testment  We  ^tber  from  the  briefs  that  at 
some  time  subsequent  to  the  levy  that  In- 
Testment  was  approxlmatdy  $5,00(^  bat  there 
is  no  proof  that  he  paid  anything.  The  con- 
dition of  the  record  is  snCh  tJiat  we  feel 
cfmstralned.  In  reversing  the  Jodgment,  to 
r^nand  the  cause  tn  such  form  tiiat  the  prop- 
erty rights  of  all  the  pertlea  may  be  deter- 
mined upon  their  merits  and  after  a  full 
hearing. 

Judgment  rereraed,  and  cause  remanded 
for  farther  proceedings  in  conformity  with 
the  views  ber^  expressed.  The  district 
court  is  directed  to  vacate  the  order  vuah- 
Ing  the  levy. 

Beroned  and  remanded. 


WALL  r.  NOBTHGBK  PAC.  BY.  00. 
(Na  3439J 

(Supreme  Court  of  Montana.    Dec  18,  1914.) 

1.  Carriebs  (S  227*)— TaANSFOBTATion  or  An- 
IKAXR— Action — vakianck. 

Where  plaiotiEE  sued  for  breach  of  a  car- 
rier's common-law  duty  to  transport  ptock  with- 
out delay,  proof  that  tbe  stock  was  tranRDorted 
under  contract  did  not  constitute  a  fatal  vari- 
ance. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  232,  969-966;  Dec.  Dig.  |  227.*] 

2.  Cabsiebs  Q  218*)— LiABiUTT— Liuitation 

— ^PSCIAL  CONTaAOr. 

A  carrier  bj  special  contract  may  limit  its 
common-law  liability  provided  the  terms  of  tbe 
contract  are  reaaooable;  the  question  of  rea- 
sonableness depending  on  the  facts  and  circoin- 
ataoces  of  tbe  particular  case. 

[Ed.  Note.~SV>r  other  cases,  see  Carriers, 
Gent  Dig.  U  674-696, 927,  028.  033-M8;  Dec. 
Dig,  fflS.'j 

3.  Cahbiebs  (f  218*)  —  Tunspobxatioh  of 
Animals  —  CoiA!B*os.—  Bxasohablbnbss 

— JCOTICB. 

Where  a  carrier  contracted  to  transport 
stock  to  a  point  beyond  its  own  line,  a  provi- 
sion that  the  shipper,  as  a  condition  precedent 
to  bis  right  to  recover  any  damages  Cor  loss  or 
injury  to  any  of  th^  stock,  most  give  notice  of 
bis  claim  in  writing  to  some  officer  or  station 
agent  of  tbe-  company  before  the  stock  had  been 
removed  from  the  place  of  destination  or  min- 
gled with  other  stock,  was  void  for  unreason- 
ableness, in  tbe  absence  of  proof  that  the  initial 
carrier  had  an  officer  or  agent  at  the  ploce  of 
destination  to  whom  such  notice  might  be  given. 

[Ed.  Note.— For  otber  cases,  see  Carrien, 
Cent  Dig.  81  674r496,  927,  928,  933-049;  Dec. 
Dig.  S  218.*] 

4.  Casbiebs  (S  230*)— Live  Stock— Delat— 

iNSTBCCnONS. 

Id  an  action  against  a  carrier  for  delay  in 
transporting  cattle,  tbe  court  charged  that  the 
burden  was  on  plaiDtiCF  to  prove  defendant's  neg- 
ligence resulting  in  the  damage  claimed,  then 
charged  that  proof  of  unusual  delays  alone  was 
not  sufficient  to  establish  negUgence,  and  im- 
posed on  tbe  carrier  tbe  duty  of  exercising  rea- 
sonable diligence  in  its  business  and  to  complete 


the  journey  within  a  reasonable  time,  declaring 
that,  if  it  did  not  do  so  and  the  stock  was  in- 
jured by  the  delay,  tbe  carrier  would  be  liable, 
and  that  whether  a  given  time  was  or  was  not 
reasonable  was  a  question  of  fact  for  tiie  Jury 
under  all  dreonistances  of  tbe  case.  H«Id,  that 
such  instructions  should  be  construed  together, 
and  as  so  construed  were  not  in  conflict. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  961.  962;  Dec  Dig.  {  230.*] 
0.  Cabbiebs  (I  228*}  —  Tbansfobtation  of 

Stock  —  Dilat  —  Nbouobncb  —  Burden 

OF  Pboof—Pbima  Facik  Cask. 

Where  plaintifE  proved  that  defendant  con- 
sumed substantially  13  days  in  transporting  his 
cattle  over  a  route  which  usually  consumed  only 
6  or  7  days  and  that  the  cattle  were  injured 
thereby,  plaintifE  established  a  prima  facie  case 
that  the  delay  was  due  to  the  carrier's  oegli- 

{lence.  and  was  not  bound  to  show  that  each  de- 
ay  along  the  route  was  the  result  of  spedfie 
negligence. 

[Sd.  Note^XVir  other  cases,  see  Garriers, 
Cent  Dig.  U  967-969;  Dec  Dig.  |  22&*] 

Appeal  from  District  Court,  Oallatln  Ooun- 
ty;  B.  B.  Law,  Judge. 

Action  by  B,  P.  Wall,  as  admtnlBtrator  of 
the  estate  of  B.  J.  Wall,  deceased,  against 
the  Northern  Padflc  Railway  Company. 
Judgment  for  plaintiff,  and  d^endant  ap- 
peals. Affirmed. 

Hartman  &  Hartman,  of  Bozeman,  and 
Crunn,  Rasch  &  Hall,  of  Helena,  for  appel- 
lant Walter  Aitken,  of  Belgrade  for  re- 
fipondeuL 

HOLLOWAT,  J.  On  January  2,  1912,  R. 
J.  Wall  shipped  four  car  loads  of  beef  cattle 
from  Belgrade,  Mont,  to  the  Chicago  market 
over  the  Northern  Pacific  Railway  as  the 
Initial  carrier.  The  shipment  did  not  reach 
Its  destination  until  January  15th,  and  this 
action  was  instituted  to  recover  damages 
which  it  la  alletged  resulted  from  unreason- 
able delays  due  to  tbe  railway  company's 
negligence.  From  the  Judgment  in  favor  of 
plaintiff  and  from  an  order  doiying  It  a  new 
trial,  tbe  defendant  appealed. 

[1]  The  complaint  counts  upon  the  carrier's 
common-law  liability.  The  answer  sets  forth 
a  special  contract  under  which,  it  is  alleg- 
ed, the  shipment  was  made,  and  the  execu- 
tion of  this  contract  Is  admitted  by  the  re- 
ply. Appellant  insists  that  the  plaintiff  was 
bound  by  the  special  contract;  that  be  can- 
not sue  for  a  breach  of  the  carrier's  com- 
mon-law duty;  and  that,  by  pleading  a  tort 
and  proving  a  breach  of  the  contract,  a  fatal 
variance  resulted.  The  precise  question  was 
presented  fully,  considered  at  great  length, 
and  determined  adversely  to  appellant,  In 
Nelson  v.  Great  Northern  Ry.  Co.,  28  Mont 
297,  72  Pac  642.  A  review  of  that  decision 
conQrms  us  In  Its  correctness,  and  further 
discussion  would  be  of  no  avaU. 

Paragraph  6  of  the  contract  pleaded  pro- 
vides: 

"(6)  The  said  shipper  further  agrees  that  as 
a  condition  precedent  to  his  right  to  recover  any 
damages  for  loss  or  injury  to  any  of  said  stock, 
he  will  give  notice  in  writing  of  bis  claim  there- 


*Fw  othw  oaaea  see  same  topic  and  section  NUMBER  tn  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  a  Rep'r  Indues 
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for  to  some  officer  or  fltatlon  agent  of  the  said 
company  before  said  stock  has  been  removed 
from  the  place  of  destination  or  mingled  with 
other  stock." 

[2]  In  a  few  instances,  provisions  similar 
to  this  have  been  held  to  be  in  the  nature  of 
statutes  of  limitations;  but  the  decided 
weight  of  authority  holds,  and  the  better 
reason  is,  that  their  effect  is  simply  to  limit 
the  carrier's  commoo'law  liability.  That  a 
common  carrier  may  by  special  contract  lim- 
it the  liability  which  It  would  otherwise  in- 
cur, provided  the  terms  of  the  special  agree- 
ment are  reasonable,  was  recognized  In  the 
Nelson  Case  and  is  the  generally  accepted  doc- 
trine In  this  country.  4  Rul.  Case  Law,  gf 
230,  253.  Whether  such  special  contract  Is 
or  Is  not  valid  depends  upon  its  reasonable- 
ness; and  this  question  is  always  referable 
for  solution  to  the  facts  and  drcumstances 
of  the  particular  case.  Queen  of  the  FaclBc, 
180  U.  S,  49,  21  Sup.  Ct  278,  45  I*  Ed.  419. 

[3]  At  the  time  the  contract  In  question 
was  executed  at  Belgrade,  the  shipper  and 
agent  for  the  carrier  understood  that  the 
line  of  the  Northern  Pacific  Company  did  not 
extend  to  Chicago,  and  tiiat  from  the  Minne- 
sota transfer,  near  St  Paul,  to  Chicago,  the 
stodc  would  go  forward  over  another  line, 
the  Chicago,  Burlington  &  Qulncy,  which 
was  designated  in  the  contract  as  the  con- 
necting carrier.  Notice  of  this  claim  was 
given  on  January  25th,  but  in  the  answer  It 
is  alleged  that  such  notice  was  not  given 
until  long  after  the  cattle  in  qu^tlon  had 
been  removed  from  the  place  of  destination 
and  mingled  with  other  stock,  and  this  is 
admitted  by  the  reply.  If  the  paragraph 
above  means  anything,'  it  required  the  ship- 
per to  give  notice  in  writing  to  an  officer  or 
station  agent  of  the  Northern  Pacific  Com- 
pany. Notice  to  an  agent  of  the  Burlington 
Road  would  not  hare  been  effective  for  any 
purpose.  The  company  incntioned  in  para- 
graph 0  is  defined  by  the  preamble  to  the 
contract  to  mean  the  "Northern  Pacific  Rail- 
way Company."  Furthermore,  if  this  provl- 
tAon  is  valid,  It  must  be  so  construed  as  to 
serve  some  purpose.  Its  evident  purpose 
was  to  enable  the  carrier  to  investigate  the 
condition  of  the  stock,  and  to  that  end  the 
shipper  was  required  to  keep  them  separate 
until  such  investigation  was  made  or  a 
reasonable  time  therefor  had  elapsed.  By 
the  facts  before  us  the  reasonableness  of  the 
provision  is  to  be  tested.  The  contract  is 
silent  upon  the  question  of  service  of  the 
notice.  If  personal  service  was  necessary, 
the  shipper  was  required  to  hold  the  cattle 
at  the  Union  Stockyards  until  he  could  find 
an  officer  or  station  agent  of  the  Northern 
Pacific  Company.  No  particular  officer  or 
station  agent  Is  designated,  and,  if  this 
provision  is  to  be  taken  literally,  the  ship- 
per was  required  at  his  peril  to  assume  the 
burden  of  finding  some  person  who  answered 
the  descrtpUcHi  given.  There  Is  not  a  sug- 
gestion In  tlie  contracti  In  the  pleadings  or 


the  proof,  that  the  NorUieni  Fadflc  Com- 
pany had  an  oOcet  or  statlmi  agent  at  CM- 
cago,  or  nearer  than  St  Paul,  the  eastern 
termlnna  of  Its  nmd-^nore  than  400  miles 
away.  If  servloe  could  have  been  made  by 
mail,  plaintiff  would  bave  been  in  no  bet- 
ter position,  though  doubtless  a  letter  written 
to  the  station  agent  at  Belgrade,  and  mailed 
postpaid  at  Chicago,  would  have  sufficed  tat 
a  litraal  compliance  with  the  terms  <tf  tbla 
provision.  But,  In  any  er^nt,  plalutifl  would 
have  had  to  bear  the  burden  of  keeping  bia 
cattle  on  the  cars  or  In  the  stockyards  until 
the  notice  had  been  received  and  a  reaaouable 
time  for  inapeetion  had  elapsed.  If  the 
paragraph  in  question  be  construed  to  mean 
that  a  written  notice  mailed  from  Chicago 
to  any  station  agent  of  the  Northern  Fadfic 
Company,  even  the  agsit  at  Seattle,  would 
suffice.  It  la  senseless.  If  it  Is  constened  to 
mean  that  the  shipper  should  travel  from 
Chicago  to  St  Paul  and  make  personal  serv- 
ice of  the  notice  upon  an  officer  or  station 
ag^t  of  the  N(»rthem  Padflc  Company,  then 
it  is  unreasonable  to  the  point  of  being  nn- 
consdonable.  Whether  the  company  had  an 
officer  or  station  i^ent  at  Chicago— at  a 
point  where  it  has  no  road— upon  whom  serv- 
ice of  this  notice  conld  have  been  made,  was 
a  matter  peculiarly  within  its  own  knowl- 
edge, and  for  this  reason  the  burden  was 
upon  it  to  make  proof  of  sndi  fact 

If  the  carrier  was  negligent,  resulting  in 
unreasonable  delay  in  the  shipment  and  cm- 
sequent  damage,  plalntUTs  cause  of  action 
for  a  breach  of  common-law  duty  was  com- 
plete without  reference  to  notice.  To  es- 
cape liability,  the  burden  waa  upon  the  car- 
rier to  plead  and  prove  audi  a  special  con- 
tract as  would  effect  a  modification  of  the 
duty  Imposed  by  the  common  law.  In  the 
Nelsm  Case,  Ur.  Commissioner  Poorman, 
voicing  the  opinion  of  the  court,  said: 

"The  effect  of  the  special  contract  la  therefore 
merely  to  create  and  define  certain  cases  and 
coQditiona. under  which  its  full  common-law  lia- 
bility sball  not  attach.  The  special  contract  is 
the  evidence  of  such  exception,  and,  to  the  ex- 
tent to  which  it  is  valid,  constitutes  a  defense, 
and  as  such  must  therefore  be  pleaded  as  a  de- 
fense; the  burden  of  proof  resting  on  tb«  de- 
fendant to  establish  it*^ 

The  validity  of  paragraph  6  above  de> 
pends  upon  its  reasonableaess,  and  It  was 
therefore  incumbent  upon  the  carrier  to  show 
that  It  was  relieved  by  the  provision  of  a  con- 
tract valid;  In  this  Instance  reasonable. 
Honts  T.  Union  Paa  B.  Oa,  83  Utah,  176, 
93  Pac.  489, 17  L.  B.  A.  (N.  S.)  628,  and  note. 

In  Missouri  Pac.  By.  Co.  v,  Harris,  67 
Tex.  166,  2  S.  W.  674,  there  was  presented  a 
case  in  all  particulars  identical  with  the  (me 
before  ns,  and  the  court  there  said: 

"If  a  carrier  sets  up  a  claim  to  notice  of  a 
liven  fact  as  a  condition  upon  which  its  liabil- 
ity to  a  Boipper  U  to  depend,  then  it  is  incum- 
bent upon  It,  when  the  notice  was  to  be  given  to 
one  of  its  own  officers  or  agents,  to  ^ow  that 
it  had  an  officer  or  agent  at  or  near  the  place 
where  the  notice  is  to  be  given,  in  any  case  in 
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vhlcb  thfl  Bhipper,  by  tbe  terms  of  the  con- 
tract through  which  oottce  ia  claimed,  is  to  hold 
the  property  shipped  at  tbe  place  of  delivery,  at 
hbi  own  expense  and  risk,  natil  It  can  be  in- 
spected by  some  agent  of  tbe  carrier.  This 
wonld  be  especially  true  when  the  property  to  be 
inapected  is  intended  for  immediate  sale  at  tbe 
place  of  destinatioQ,  U  periahable  in  character, 
likely  to  deteriorate  in  value  by  holding,  and  ex- 
pensive to  keep.  It  in  snch  case  the  carrier 
has  not  an  oflicer  or  agent  at  or  near  the  place 
where  the  property  to  be  Inapected  is  delivered, 
so  that  notice  may  be  promptly  given  and  an 
inspection,  if  desired,  speedily  made,  then  a  con- 
tract reriuiriiig  notice  to  be  given  to  any  oflScer 
or  agent  of  the  carrier  is  not  reasonable  in  its 
character." 

To  the  same  effect  Is  Baxter  v.  L,  N.  A. 
&  C.  B.  Co.,  les  111.  78,  46  N.  EI.  1003.- 

Our  conclusion  Is  that  this  provlalon  of 
the  special  contract,  In  the  absence  of  any 
showing  that  it  was  reasonable,  was  not 
binding  upon  the  shipper,  and  this  disposes 
of  all  other  related  qnestl<Hia. 

[4j  By  instruction  4  the  trial  court  impos- 
ed upon  the  plaintiff  Uie  burden  of  proving 
oe^gence  <m  tbe  part  of  the  defendant 
which  resulted  in  the  damages  cUUmed.  By 
instruction  10  the  Jury  were  informed  that 
proof  of  unusual  delays  alone  was  not  suffl- 
tietit  to  establish  negligence.  By  Instructlcm 
23  the  court  declared  that  the  law  Imposes 
upon  tbe  carrier  the  duty  of  exercising  rea- 
sonable diligence  in  its  business  and  to  com- 
plete the  journey  within  a  reasonable  time, 
"and,  if  he  does  not  do  eo,  and  the  stock  Is 
injured  by  the  delay,  the  carrier  will  be 
liable."  The  court  then  told  the  Jury  that 
whether  a  given  time  was  or  was  not  reason- 
able was  a  Question  of  fact  to  be  determined 
by  the  Jury  from  all  the  drcumstances  of  the 
case  as  preseuted  by  the  evidence.  There  is 
not  any  conflict  in  tbese  Instmctlons.  They 
are  to  be  construed  together.  No.  4  fixes 
the  burden  of  proof.  No.  10  warns  the  Jury 
as  to  the  quantum  of  proof  reQnlred,  and 
No.  23  does  nothing  more  than  refer  tbe 
question  of  reasonabl^ess,  under  tbe  cir- 
cumstances '  of  the  given  case,  to  the  Jury 
for  determination  upon  the  evidence  before 
them. 

There  Is  not  any  conflict  between  Instruc- 
tion 4,'  which  Axes  the  burden  of  proof,  and 
No.  24,  which  directs  the  Jury  how  that  bur. 
d^  may  be  met  Neither  are  we  able  to 
agree  with  counsel  for  appellant  that  in- 
struction No.  24  is  inherently  erroneous.  An 
instruction  In  all  essentials  Identical  with  it 
was  approved  by  the  court  In  tbe  Nelson 
Case. 

[E]  Appellant  contends  most  earnestly  that 
plaintiff  failed  to  show  that  the  delays  in 
the  course  of  transportation  were  chargeable 
to  the  carrier's  negligence.  No  useful  pur- 
pose would  be  served  by  reviewing  the  evi- 
dence at  length;  we  content  ourselves  with 
saying  we  think  the  evidence  In  its  entirety 
sufBclent  to  sustain  the  verdict  If  counsel 
for  appellant  mean  that  plaintiff  did  not 
Bbow  the  cause  of  every  delay  and  thereby 


demonstrate  that  the  delays  resulted  from 
negligence,  then  we  agree  with  them ;  bot  we 
do  not  assent  to  the  doctrine  that  plaintiff 
assumed  any  snch  burden.  Tbe  movements 
of  the  train  were  under  the  exclusive  man- 
:  agement  and  control  of  the  carrier,  and  tbe 
facts  which  caused  tbe  train  to  be  delayed 
were  peculiarly  within  the  knowledge  of  the 
oSicerB  and  agents  of  tbe  railway  company. 
As  was  pertinently  remarked  by  the  Supreme 
Court  of  Washington,  in  J(dUffe  v.  Northern 
Pacific  Ry.  Co.,  02  Wash.  438.  100  Pac.  077: 

"A  car  may  be  sidetracked  and  delayed  for 
one  hour,  or  for  twenty-four  hours,  by  order  of 
the  train  dispatcher,  or  Bom^}ody  in  authority 
hundreds  of  miles  away,  for  a  necessity  which  U 
apparent  to  him ;  and  that  necessity  may  have 
been  broogbt  about  by  negligence  in  the  intricate 
management  of  the  business  by  some  responsible 
agent  of  tbe  company  a  lone  distance  from  the 
location  of  tbe  train  which  is  sidetracked. 
There  certainly  can  be  no  semblance  of  jusUca 
in  relieving  the  party  from  making  a  disclosure 
who  is  In  a  position  to  make  it,  or  in  making 
an  explanation  which  will  excuse  it  if  there  be 
such  an  axplanation  available  to  him.  This 
court  and  otner  courts  have  frequently  said  that, 
where  it  la  necesaary  to  make  a  character  of 
proof,  which  by  reason  of  tbe  circumstances  sur- 
rounding the  case  is  exclusively  within  the 
knowledge  of  one  or  the  other  of  the  parties, 
the  burden  would  be  upon  the  party  possessed 
of  that  knowledge  to  make  the  proof.'* 

See,  also,  note  to  Cleve  v.  Chicago,  B.  &  Q. 
Ry.  Co.,  15  Ann.  Cas.  33. 

To  Impose  upon  the  shipper  the  burden  of 
ascertaining  the  cause  of  every  delay  In  the 
transportation  of  bis  property  and  refuse 
relief  In  the  absence  of  such  proof  would  be 
tantamount  to  denying  auy  right  of  action 
for  damages  resulting  from  negligent  delays 
in  transportation.  Whatever  may  be  sold  of 
the  trial  court's  Instruction  No.  10,  when  the 
plaintiff  showed  that  the  carrier  consumed 
substantially  thirteen  days  in  delivering  his 
stock  In  Chicago,  over  a  route  which  usually 
consumes  only  six  or  sev^  days,  he  met  the 
burden  Imposed  upon  him  to  make  out  a 
prima  facie  case,  and  called  upon  tbe  defend- 
ant for  explanation,  as  the  party  possessing 
knowledge  of  tbe  facts  which  occasioned  the 
delays. 

In  Nelson  v.  Chicago,  B.  &  Q.  Ry.  Co.,  78 
Neb.  67,  110  N.  W.  741,  the  court  said: 

"While  we  do  not  hold  that  a  railroad  com- 
pany ia  an  insurer  of  the  arrival  of  its  trains 
on  schedule  time  in  the  transportation  of  live 
stock  or  other  freight,  yet,  where  there  Is  a  ma- 
terial delay,  the  company  must,  to  exonerate 
itself  from  Ual)ility,  show  that  the  delay  arose 
from  Bom*  cause  other  than  ita  own  negligence." 

In  Bosley  t.  Baltimore  &  O.  B.  Ca,  64  W. 
Ta.  663,  46  S.  B.  613,  66  L.  B.  A.  871,  the 
court  quoted  with  approval  from  6  Am.  St 
Eng.  Enc.  Law  (2d  Ed.)  2S4,  as  follows: 

"It  seems,  however,  that  oa  proof  of  a  delay  in 
delivery  a  prima  facie  case  is  made  out  against 
the  carrier,  and  the  burden  of  proof  rests  upon 
it  to  show  that  it  waa  not  responsible.  It  rosts 
on  the  carrier  for  the  additional  resson  that  such 
facts  are  peculiarly  within  the  knowledge  of  the 
carrier  and  not  easily  ascertained  by  w  tbip> 
per." 
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In  Johnson  v.  New  York,  N.  H.  &  H.  R.  B^, 
111  Me.  263,  88  Atl.  9S8,  the  court  Bald: 

"If  there  were  no  other  facts  than  those  al- 
ready Btated,  we  think  a  jury  would  be  warrant- 
ed in  saying  that  there  waa  unreasonable  delay 
Bomewhere  in  forwarding  and  transporting  thia 
car  of  strawberries ;  the  time  occupied  being  53 
hours  instead  of  24  hours  or  less,  the  ordinary 
time.  It  Is  so  far  sufficient  that  it  pnta  the  onus 
of  explanation  on  the  defmdant'* 

In  4  ElUott  on  Bailroada  (2d  Ed.)  S  1E83, 
the  rule  is  stated  as  follows: 

"The  fact  that  there  was  onusnal  delay  does 
not  always  show  a  breach  of  duty.  ♦  ♦  * 
The  delay  may  be  so  great  as  to  make  it  proper 
for  the  court  to  adjudge,  as  matter  of  law,  that 
it  was  unreasonable;  but,  in  accordance  with 
the  doctrine  heretofore  stated,  the  delay  may 
be  shown  to  have  been  a  reasonable  one  under 
the  facts  and  circumstances  of  the  particular 
caije,  and,  as  a  general  rule,  the  question  is  one 
of  fact,  or  of  mixed  law  and  fact,  for  the  jury, 
under  proper  instructions.  Where  the  delay  is 
an  unusual  one,  and  is  not  explained,  it  is  held 
to  be  prima  facie  evidence  of  Diligence,  bat 
that,  ia  a  case  where  there  is  only  a  slight 
delay,  the  rnle  is  ditCereDt"  Tiller  ft  Smith 
Chicago,  B.  &  Q.  By.  Co.  Uowa)  112  M.  W.  681 ; 
6  oOlB. 

In  Justice  to  ai>pellant's  contention,  it  must 
be  conceded  that  Uie  anthorlties  are  by  no 
means  unanimous  In  supporting  the  rule  as 
we  have  announced  it,  as  a  reference  to  4 
Bnl.  Case  Law,  |  464,  and  other  texts,  will 
demonstrate;  but,  without  ref«ence  to  the 
weight  of  authority  numerically  considered, 
we  have  adopted  the  rule  which  in  out  judg- 
ment is  most  reasonable  and  imposes  the 
least  hardship. 

It  Is  insisted  by  counsel  for  appellant  that, 
even  If  It  be  held  that  plaintiff  made  out  a 
prima  facie  case.  It  was  completely  overcome 
by  the  testimony  of  defendant  In  explanation 
of  the  delays.  To  give  even  a  brief  epitome 
of  the  testimony  of  defendant's  23  witnesses 
would  extend  this  opinion  needlessly.  In  our 
judgment,  Instead  of  fully  exonerating  the 
carrier,  the  evidence  produced  by  it  material- 
ly aided  plaintiffs  case. 

We  do  not  find  any  error  In  the  record 
prejudicial  to  a  substantial  right  of  appel- 
lant, and  direct  that  the  judgment  and  order 
be  affirmed. 

Affirmed. 


BBAMTLT,  C  J.,  and  SAMNBB,  J.,  concur. 


BISOHAB  T.  SHIELDS  et  ux. 

(Supreme  Court  of  Idaho.   Dec.  28,  1914.) 

1.  QniETtno  TiTLB  (i  15*)— VKNnoB  anh  Pub- 
chaser  (8  339*)— Dkfensb— Defect  iw  Ti- 
tle. 

JJsU,  that  the  ccanplaiat  states  a  cause  of 
action,  and  that  the  allegations  and  denials 
contained  In  the  amended  answer  and  cross- 
complaint  contain  no  defense  to  the  action. 

[Ed.  Note.— For  other  cases,  see  Quieting 
TiUe,  Cent  Dig.  J  47;  Dec  Dig.  {  15;*  Vendor 
and  Purchaser,  Cent.  Dig.  H  W4-1002;  Dec. 
Dig.  S  330.*] 


2.  QumiNG  Title  a  15*)— YENnos  ahd  Pub- 

CHA8EB  (S  839*)— Dbfensb—Defbct  in  Ti- 
tle. 

Where  S.  and  wife  contract  to  purchase 
certain  land  trom  B„  and  to  pay  the  pnrchase 
price  in  installments  at  certain  dates,  and  also 
agree  to  pay  the  taxes  and  assessments  levied 
against  said  land,  and  time  is  expressly  made 
of  the  essence  of  the  contract,  and  S.  and  wife 
fail  to  make  the  payments  as  provided  by  the 
contract,  and  R.  serves  notice  of  forfeiture  aft- 
er a  default  tn  the  payments,  it  Is  no  defense  to 
an  action  to  quiet  title  and  to  recover  possession 
of  the  premises  for  the  defendants  to  allege  a 
defect  in  title  and  ask  to  have  the  money  paid 
returned  to  them,  and  the  vendor  may  rescind 
the  contract  for  the  failure  to  pay  any  of  the 
installments  preceding  the  last  without  tender 
of  the  deed,  since  the  payment  of  the  last  in- 
stallment and  the  delivery  of  the  deed  are  mu- 
tual, coDCtirrent,  and  dependent  obligations. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  S  47;  Dec  Dig.  f  15;*  Vendor 
and  Purcliaser,  Gent.  Dig.  S8  904-1002;  Dec 
Dig.  g  339.*] 

3.  Plbadinq  ({  346*)— JUDOUKNT  on  Pz^d- 
inos. 

Held,  that  the  court  did  not  err  In  entering 
Judgment  on  the  pleadings. 

[E^.  Note.-~-For  other  cases,  see  Pleading, 
Cent  Dig.  il  105&-1058 ;  Dec  Dig.  |  845.*] 

Appeal  from  District  Court,  Kootenai  Gonn- 
ty ;  John  M.  Flynn,  Judge. 

AcUon  by  Marie  D.  Rlschar  against  W.  W. 
Shields  and  wife  to  qnlet  title  and  r^aln 
possession  of  certain  real  estate.  From  judg- 
ment for  plaintiff,  def^dants  appeal.  Af- 
firmed. 

James  H.  Frazier,  of  Cceur  d'Alene,  for 
appellants.  C.  H.  Potts,  of  C<Bur  d'Alene, 
for  respondent 

SULLIVAN,  a  J.  This  action  wasbrougbt 
by  the  reiqwikdent  to  quiet  her  title  to  a 
certain  lot  situated  in  or  near  Cceur  d'Alene 
City  and  to  recover  poBsesalon  thereof.  A 
demurrer  to  the  complaint  was  filed,  and 
overruled  tbe  court  Thereafter  an  an- 
swer, an  amended  answer,  and  a  cross-com- 
plaint were  filed,  and  a  motion  to  strike  the 
amended  answer  and  cciunterclalm  and  for 
judgment  on  the  pleadings  was  made  by  the 
respondent,  which  was  granted  by  the  court 
A  motion  was  also  made  to  amend  the  an- 
swer, which  was  denied  by  the  court,  and 
judgment  was  entered  in  favor  of  tbe  platn- 
tUF  f or  ttie  possession  of  said  lot  and  quiet- 
ing her  title  tl^eta  The  appeal  is  trom 
the  judgment  and  from  tbe  order  denying 
tbe  def cndanf  B  motion  to  amend  the  answer. 

The  following  facts  appear  from  tbe  rec- 
ord :  On  AprU  28.  1911,  the  plaintiff  and  de- 
fendants entered  into  a  contract  whereby 
the  plaintiff  agreed  to  sell,  and  the  defend- 
ants agreed  to  purchase,  the  tract  of  land 
In  controversy.  The  defendants  agreed  to 
pay  to  the  plaintiff  f 4,000  tor  said  land  as 
follows:  Five  hundred  dollars  on  the  exe- 
cution of  the  contract  (which  was  paid); 
$1,000  on  the  1st  of  May,  1911;  and  $2,000 
on  the  1st  of  May,  1914,  with  Interest  at 


•For  other  cases  see  same  toplo  and  teotUm  NUMBER  In  Dee.  Dig,  A  Am.  Dig.  Key-No.  Swies  *  R^'r  Indexes 
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Ok  nte  of  T  per  cent  per  umaib,  payable 
semlaiuraally— anct  to  pey  all  taxes  and  aa- 
sessmenta  tbat  mlsht  be  legally  levied  against 
aaid  land,  and  in  caae  of  faUore  by  the  de- 
feodanta  to  make  either  payment,  or  any  part 
tiiereof ,  or  to  perform  any  of  the  cpvenantB 
by  them  to  be  performed,  the  contract,  at 
tbe  opUon  of  the  plaintiff,  might  be  forest- 
ed, and  tbe  defendants  ediouM  forfeit  all 
payments  made  on  the  contract,  and  such 
payments  might  be  retained  by  the  plalntiif 
In  full  satisftictlon  and  llqiddatfon  of  the 
damages  anstalned  by  her,  and  she  should 
have  a  right  to  enter  Into  the  possession  of 
tbe  premises  In  case  of  the  default  In  mak- 
ing such  payments.  The  plaintiff  agreed  to 
fumlsh  a  complete  abstract  of  title  to  the 
defendant,  and  convey  said  lot  clear  of  all 
incumbrances  by  good  and  anfflclent  war- 
ranty deed,  upon  the  completion  of  said  con- 
tract It  was  mutually  agreed  that  the  time 
of  making  the  payments  was  of  the  essence 
of  the  contract  The  defendants  did  not 
Diake  the  91,500  payment  agreed  to  be  made 
00  the  Ist  of  M^,  1011,  but  thereafter  paid 
$1,000  on  said  payment  and  the  defendants 
failed  to  pay  tbe  taxes  legally  levied  on  said 
premises  for  the  years  1911.  1912,  and  1918, 
and  failed  and  refused  to  make  any  other 
payments  on  the  purchase  price  of  said  land. 
On  December  13,  1913,  tbe  plaintiff  notified 
the  defendants  in  vrrltlng  that  she  Intended 
to  declare  said  agreement  and  contract  for- 
feited and  ended  on  January  1,  1014,  unless 
they  should  comply  with  tbe  terms  of  said 
contract  and  make  tbe  payments  due  for 
said  land  on  or  before  January  1,  1914.  De- 
fmdents  neglected  and  refused  to  make  such 
payments  and  thereafter  in  Uarch,  1914, 
tbls  action  was  brought. 

Tbe  assignments  of  error  are  to  the  effect 
that  tbe  court  erred  In  overruling  the  demur- 
rer to  the  complaint  and  In  sustaining  the 
plaintiff's  motion  to  strike  the  answer  and 
affirmative  defense,  and  denying  the  defend- 
ant's right  to  amend  their  answer  and  af- 
flrmatiTe  defense. 

[1-1]  On  an  examination  of  the  complaint 
we  (hid  that  it  states  a  cause  of  action,  and 
tbe  court  therefore  did  not  err  in  over- 
rallng  the  demurrer  to  the  cMnplalnt  As 
above  stated,  this  action  was  based  tm  a  con- 
tract for  the  purchase  of  real  estate,  by  the 
terms  of  which,  if  the  appellants  failed  to 
make  the  payments  as  stipulated,  and  to 
pay  aU  taxes  and  asseuments  against  said 
land,  the  plaintiff  was  authorized  to  declare 
a  forldtnre  of  Uie  cmtract  and  time  was 
made  of  the  essence  of  said  contract  By 
the  answer  and  cross-complaint  of  the  de- 
feodants,  tbey  admitted  that  tb^  entered 
bito  said  contract ;  that  tbey  had  telled  and 
neglected  to  make  tbe  payments  as  stipulat- 
ed, but  nndertook  to  justify  such  failure  by 
Blleghig  that  the  plaintiff  did  not  hare  title 
to  B  part  of  said  lot,  and  hence  could  not 
mm  it  to  them  by  warranty  deed  as  she 


had  agreed  to  do,  and  oould  not  furnish  them 
an  abstract  ot  title  ahowinff  a  <dear  title 
in  her.  By  thdr  fT08s-c<Hnplaint  tiiey  sought 
to  recover  back  the  amount  ct  numey  paid 
and  a  furCher  sum  by  reastm  of  the  removal 
of  certain  electrical  fixtures. 

Under  a  weU-estabUshed  rule  of  law  Qie 
allegations  contained  in  said  amended  an- 
swer and  croBB-complalnt  were  no  defense  to 
this  action.  The  defendants  ought  to  have 
tendered  a  compliance  on  their  part  with  the 
.provisions  of  said  contract  They  ought 
to  have  tendered  the  purchase  price  as  stip- 
ulated,  and  then,  if  the  plaintiff  failed  to 
produce  an  abstract  of  title  showing  a  clear 
title  and  a  warranty  deed,  as  provided  in 
the  contract  they  would  have  been  in  a  posi- 
■tion  to  recover  back  whatever  damages  they 
had  sustained  by  reason  of  the  plaintiffs 
failure  or  inability  to  comply  on  her  part 
with  Its  provisions.  Tlie  vendees  could  not 
retain  possesslcm  of  said  land  and  refuse 
and  neglect  to  pay  the  price  when  due,  or 
offer  to  pay  it  since  the  failure  of  title  would 
not  give  them  the  right  to  continue  in  pos- 
session, and  also  the  right  to  recover  back 
the  payments  made  on  the  land.  In  Brent- 
nall  V.  Marshall,  10  Kan.  App.  488,  63  Fac. 
93,  It  was  held  that  where  payments  are  to 
be  made  In  installments,  and  deed  given  on 
the  payment  of  the  last  Installment,  the  ven- 
dor may  rescind  for  failure  to  pay  any  of 
the  Installments  preceding  the  last  without 
tender  of  a  deed.  A  similar  case  Is  that  of 
Volght  V.  Fidelity  Inv.  Co.,  49  Wash.  612, 
96  Pac.  162,  wherein  It  was  held  that  the 
covenant  to  pay  tbe  &rat  Installment  and  the 
covenant  to  convey  were  not  concurrent; 
hence  a  forfeiture  of  tbe  contract  for  the 
nonpayment  of  the  Installment  might  be 
made  without  tendering  a  deed.  It  is  only 
the  payment  of  the  last  installment  and  the 
delivery  of  the  deed  that  are  nratual,  con- 
current and  dependent  obligations.  Lewis 
T.  WeUard,  «2  Wash.  600,  114  Pac.  455.  To 
the  same  effect  is  Reese  t.  Westfl^d,  66 
Wash.  410,  105  Paa  887.  28  L.  R.  A.  (N.  8.) 
866. 

In  the  case  at  bar  there  was  a  written 
notice  of  intention  to  declare  a  forfeiture 
given  to  the  defendants,  and  more  than  a 
month  given  to  them  to  make  payment  and 
defeat  the  proposed  forfeltura  Under  that 
state  of  facta,  and  under  the  terms  of  the 
contract  of  sale,  the  defense  set  np  in  the 
answer  and  cross-complaint  Is  no  defense, 
since  tbe  payment  of  the  last  Installment 
and  the  delivery  of  tbe  deed  and  abstract 
were  mutual,  concurrent  and  dependent  ob- 
ligaUona,  and  in  case  the  plaintiff  failed  to 
produce  the  proper  abstract  and  tbe  deed, 
upon  the  tender  of  tbe  last  payment  then 
1^  defendants  would  have  placed  themselves 
in  a  position  to  demand  and  recover  damages 
they  had  sustained  by  reason  of  snch  fiiHure 
on  the  part  of  the  plaintiff. 

In  this  view  of  the  cas^  it  la  not  neces- 
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■arj  to  pan  flpectOcaUr  npmi  tiie  question 
of  wbetber  the  court  erred  In  striking  out 
the  amended  answer  and  crosa-complalnt, 
dnce  the  defendants  could  not  recover  from 
the  plaintiff  until  she  had  defitulted  In  some 
of  her  covenants  unbodied  In  said  contract 
The  Judgment  of  the  trial  court  must 
therefore  be  afBrmed;  and  It  Is  so  ordered, 
ivlth  coats  in  favor  of  the  respondent 

TRUITT  and  BUDGE,  JJ.,  concur. 


SHEPHBBD  T.  DENVER  ft  B.  G.  B.  00. 

(No.  2607.) 

(Supreme  Court  of  Utah.    Dec.  1,  1614.  On 
ApplicatioD  for  Befaearing,  Jan.  6,  1915.) 

1.  Appeal  and  Ebbob  (S  231*)— Pbesbnta- 
TioN  or  Gbounds  or  Bnvntw  iir  Coitbt  Bb- 

LOW— SUFTICIEMOT. 

Objectlona  that  testimony  as  to  the  coo- 
ten  ta  of  an  account  book  was  irrelevant.  In- 
competent, and  immaterial,  and  wholly  col- 
lateral and  hearsay  as  to  plaintlfF,  were  soffi- 
ciently  epecifie  to  entitle  idalntiff  to  a  review 
of  the  ruling  admitting  the  evidence. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1299,  1352;  Dec  Dig.  S 
231.*] 

2.  Witnesses    ({  400*)— Impbaohicbnt— Ik- 

UATBBUIi  MATTBBS. 

Where  a  witness,  having  testified  to  his 

presence  at  the  ^lace  of  the  accident,  stated 
on  croBs-examinauon  that  be  was  at  that  time 
hauling  lumber  to  another  town  which  he  de- 
livered the  next  day,  the  fact  whether  the  vit- 
Dess  delivered  lumber  is  material,  and  he  may 
be  contradicted  and  impeached  on-  that  matter. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  !§  1273,  1275 ;  Dec.  Dig.  8  405.*] 

3.  Witnesses  (5  406*)— Impeaching  Evi- 
dence—Aooodnt  Books— Aduisbibilitt— 
Beabsat. 

In  an  action  by  one  injured  by  a  train, 
where  a  witness  accounted  for  bis  presence  at 
the  place  of  the  accident  by  stating  that  he 
waa  hauling  a  load  of  lumber  which  was  de- 
livered at  a  store  the  next  day,  the  manager 
of  the  store  cannot  testify  that  its  books  showed 
no  delivery  of  lumber  by  the  witness  at  that 
time;  for  the  books  which  related  to  transac- 
tions between  third  persons,  were  res  inter 
alios  acta  and  faearsay,  and  the  manager  by 
testifying  to  their  contents  was  not  merely  re- 
freshing his  memory,  but  was  putting  the  books 
in  evidence, 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §S  1276-1279;  Dec.  Dig.  S  406.*1 

4.  Appeal  and  Ebbob  (§  1060*)— Review— 
Harmless  Ebbob. 

The  erroneous  admission  of  testimony  as 
to  the  contents  of  an  account  book,  offered  to 
contradict  the  explanation  of  plaintiGTs  witueus 
as  to  why  he  was  at  the  place  of  the  accident, 
is  prejudicial  error. 

riCd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cpnt.  Dlst.  83  IflfiS,  10G9,  4irj3-4157, 
41UU ;  Dec.  Dig.  8  1U50.*J 

On  Application  for  Behearlng. 

5.  BviDBNCE  (8  354*)— Account  Books— Ad- 

HISStBILITV. 

Entries  made  in  a  record  book  or  document 
by  one  in  the  ordinary  course  of  his  business, 
employment,  or  profession,  having  personal 
knowledge  of  the  fact,  may  be  received  in  evi- 
dence, where  the  entrant  ia  dead,  insane,  be- 


Eond  the  Jurisdiction  of  tiie  court,  or,  U  liv- 
ig,  ia  unable  to  recall  the  facts,  or  refresh  his 
memory  by  referring  to  the  books,  although  able 
to  testify  as  to  the  authenticity  of  the  entries. 

[Ed.  Note.— For  other  cases,  see  Bividencei 
Cent.  Dig.  U  1432-1483;  Dec  Die  I  8B4.*] 

HcCar^,  a  J.,  diaaentlnf. 

Appeal  from  District  Courts  Utah  County ; 
A.  B.  Morgan,  Judge. 

Action  by  Joseph  G.  Shepherd  against  the 
Denver  ft  Bio  Grande  Bailroad  Company,  a 
corporation.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.  Beversed  and  re- 
manded. 

E.  A.  Walton,  of  Salt  Lake  City,  tor  ap- 
pellant Van  Cott,  Allison  ft  BUer,  at  Salt 
Lake  City,  for  respondent, 

STBAUP,  J.  The  plaintiff  brought  this 
action  to  recover  damages  for  the  loss  of  a 
leg.  In  the  complaint  it  Is  alleged  that  he 
was  in  the  defendant's  employ  as  a  laborer 
shoveling  cinders  In  Its  yarda  at  Thistle,  and 
In  the  performance  of  his  work  was  required 
to  be  on  the  track  between  the  rails;  and 
that  the  defendant,  without  observing  a  look- 
out or  giving  warning,  ran  over  him  with 
one  of  Its  engines.  The  defendant  answering 
admitted  the  bijurles  on  the  day  alleged,  the 
0th  of  Jannary,  1911,  denied  the  charged 
negligence,  and  pleaded  contributory  n^ll- 
gence  and  assnmptlon  of  risk.  The  case  was 
tried  to  the  court  and  a  jury,  and  resulted 
in  a  verdict  In  favor  of  the  defendant  The 
plaintiff  appeals. 

The  principal  assignment  rtiates  to  the 
admission  of  certain  evidence  over  the  plain- 
tiffs objections.  The  bill  recites  that  evi- 
dence on  behalf  of  plaintiff  waa  given  to  sup- 
port the  allegations  of  his  complaint  and 
on  behalf  of  the  defendant  to  disprove  them ; 
aod  that  a  verdict  either  in  favor  of  the  de- 
fendant or  the  plaintiff  would  be  supported 
by  evidence.  There  Is  no  dispute  that  the 
plainticr,  while  working  on  the  track  in  the 
defendant's  yards  at  ThlsUe,  was  injured 
on  the  5th  day  of  January,  1911,  by  an  en- 
gine operated  or  pushed  against  him.  In 
that  respect  the  bill  recites  that  the  plain- 
tiff adduced  evidence  toiding  to  show  that 
the  engine  in  the  yard,  without  notice  or  sig- 
nal, was  operated  towards  him,  who,  at  work 
on  the  track,  did  not  see  the  approaching 
engine  because  of  a  dead  engine  between  him 
and  the  approaching  engine;  and  that  the 
approaching  engine  was  operated  against  the 
dead  engine,  causing  it  to  be  pushed  or  mov- 
ed against  him.  ^le  defendant  adduced  evi- 
dence tending  to  show  that  two  engines  cou- 
pled together  were  moved  along  the  track 
in  the  yard  In  clear  view  of  the  plaintiff 
for  500  feet  or  more,  and  that  timely  sig- 
nals and  warolngs  were  given  of  their  ap- 
proach, and  that  It  was  not  hut  the  plaintiff 
was,  negligent 

The  plaintiff  called  as  a  witness  In  his  be- 
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half  one  Ralpb  Lewis,  who  testlfled  tbftt  he 
VBB  acquainted  with  the  yards  at  aSUsUe, 
and  wline  traT^lng  from  bis  rancb  to  Span- 
Ml  Fork  Willi  a  load  of  lumber,  and  passing 
tbiDug^  Thistly  wltnened  the  acddoit  about 
79  teet  away.  He  testified  that  two  engines 
coapled  together  were,  wltbont  warning  or 
signals,  operated  against  a  third  engine, 
which  was  poshed  against  the  plalnttff  and 
injured  blm.  On  cross-examination  1m  testi- 
fied that  be  was  talcing  the  lumber  to  Span- 
ish Fork,  a  town  beyond  Tblstle.  and  reached 
Spanish  Fork  on  the  night  of  the  day  of  the 
acddent  and  there  made  dellTery  of  the 
hmiber  the  next  morning  to  the  Farmers' 
Co-op  store,  and  was  given  credit  for  it.  He 
farther  testlfled  that  one  Joseph  Hanson  was 
the  owner  of  the  Co-<^,  and  that  he  did  the 
busLneas  with  him. 

The  defendant  called  Joseph  Hanson,  who 
testified  that  he  was  the  manager  of  the 
Co-op  store  and  tiiat  the  witness  Ralph  Lew- 
Is  had  had  an  account  at  the  store.  Then 
be  was  asked  hy  coonsel  for  defendant: 

"Q.  Have  yon  the  boobs  with  you  that  show 
hlB  accoont  A.  Yea,  sir.  -Q.  Will  you  turn  to 
bis  account,  please?  (Witness  opened  book.) 
When  did  he  open  up  his  account  with  yon? 
(That  was  objected  to  by  counsel  for  plaintitF 
u  'Irrelevant,  iocompetent,  and  Immateriftl; 
wholly  collateral,  and  hearsay  as  to  this  plain- 
tiff.') Counsel  for  Defendant:  If  these  books, 
your  honor— the  witness  testified  with  respect 
to  a  load  of  himber  that  was  delivered,  and  that 
he  had  an  account  there  and  got  credit  for  It, 
CounitPl  for  Plaintiff:  We  submit  that  it  is 
immaterial  and  entirely  collateral — collateral 
inues— ff  he  took  his  answer  on  immaterial  mat* 
ter  on  rro8»-ezamiDation.  Counsel  for  Defend- 
ant: But  it  was  not  an  Immaterial  matter; 
It  was  of  vital  importance.  (The  objection 
was  overruled,  to  which  the  plaintiff  excepted.) 
The  witness  answered :  Bis  account  was  openeo 
np  FHiraary  23,  1911,  on  the  booka-hu  in- 
nvidual  account  Q.  That  was  the  beginning 
of  his  account?  A.  xes,  sir.  Q.  Now,  do  your 
records  disclose  any  credits  that  the  Farmers' 
Co^ip  eave  him  tor  any  load  of  lumber?  A. 
Tes,  sir.  Q.  On  what  date?  Counsel  (or  Plain- 
tiff: Now,  that  is  objected  to  m  irrelevant.  In- 
competent, and  immaterial.  The  Court :  I 
think  that  would  be  incompetent,  probably.  I 
don't  see  on  wbat  theory  you  would  be  able  to 
Bet  that  in.  Counsel  (or  Defendant :  The  wit- 
ness testified  that  on  January  4th  (5th)  he  came 
down  the  canyon  with  a  load  of  lumber,  and 
lie  said  that  on  the  very  next  day  be  made 
delivery  of  that  load  of  lumber." 

Here,  on  the  settlement  of  the  bill,  a  c<m- 
troversy  arose  between  counsel  as  to  a  state- 
ment or  remark  made  by  counsel  for  plaintiff. 
As  shown  by  the  transcript  of  the  official 
reporter,  what  counsel  said  was,  "I  shall 
withdraw  the  objection."  Counsel  for  plain- 
tiff, however,  urged,  at  the  settlement,  that 
his  remarks  were  not  correctly  reported,  and 
that  what  he  in  fact  said  was,  "I  still  Insist 
on  the  objection,"  but  that  the  objection  was 
OTerruIed,  to  which  ruling  he  excepted.  The 
court,  in  such  particular,  settled  the  Mil  as 
shown  by  the  reporter's  transcript,  but  at 
the  same  time,  and  In  that  connection,  pat 
Id  ttie  bill  this  statement  by  the  court: 

"1  (eel  very  confident  that  counsel  for  plain- 
nt  Koteetsd  himself  in  the  nutter  of  the  in- 


troduction of  that  testimony.  While  I  could 
not  remember  it  as  to  the  specific  questions  and 
answetB,  that  matter  was  m  my  mind  all  the 
way  along  there  that  he  was  strenuously  object- 
ing to  that  contradicting  testimony.  1  thought 
at  that  time  it  was  proper  to  be  admitted.  £ 
think  now  that  it  should  hare  been  admitted, 
or  else  I  should  have  granted  a  new  trial  on  the 
theory  that  that  evidence  had  been  admitted 
over  the  objection  of  counsel  for  plaintiff.  J 
understood  all  tbrougii  and  in  the  matter  of 
the  ariErument  for  a  new  trial  that  counsel  for 
plaintiff  bad  saved  the  record  on  the  introduc- 
tion of  that  testimony." 

Recurring  to  the  further  examination  of 
the  witness  Hanson  with  the  books,  counsel 
for  defendant  further  asked  him: 

"Q.  Now,  the  question  was-,  on  what  date 
were  any  credits  given  him  (the  witness  Ralph 
Lewis)  for  a  load  of  lumber?  A.  The  first  cred- 
it we  have  here,  or,  at  least,  one  credit  we  have, 
ia  May  IS,  1911,  'By  lumber,  $19.53.'  Q.  And 
do  your  records  disclose  how  much  lumber?  A. 
No,  sir.  Just  the  amount  of  dollars  and  cents 
he  got  (or  bis  lumber." 

The  witness  farther  testlfled  that  when  a 
load  of  lumber  was  delivered  a«dit  slips  In 
duplicate  were  made,  one  given  to  the  cus- 
tomer and  one  retained  by  the  atore,  "and 
every  morning  they  were  cc^ed  on  the  day- 
book,  and  from  the  daybook  onto  the  ledger." 
On  cross-examination  he  was  asked: 

"Q.  The  books  you  have  here  are  merely  ledg- 
ers? A.  Tes,  sir;  they  are  ledgem.  Q.  And 
the  course  of  your  business,  I  assume,  was  to 
have  some  other  book  of  original  entryV  A. 
Yea,  sir.  Q.  What  do  you  call  it?  Doj'book? 
A.  Yes,*  sir.  Q.  And  before  that  entry  there 
would  be  a  slip?  A.  Yea,  sir.  Thay  should 
all  correspond  in  dates." 

In  Teaponse  to  Airtber  questions  on  cross- 
examination,  tfa«  witness  testified  that  Ralph 
LewijB  had  no  indlTidnal  account  prior  to 
F^ruary  23,  Ull,  but  that  Lewis  Bros,  bad 
an  account  covering  Jannai;  4, 1911,  and  that 
there  waa  a  balance  due  thun  on  January 
3.  IMl,  and  that  ttaey  bad  an  account  with 
them  in  December,  1910.  He  waa  further' 
asked  on  cros8>examinati(m: 

"Q-.Do  you  remember  whether  or  not  he 
(Ralph  Lewis)  delivered  some  lumber  to  you 
on  any  account,  or  delivered  lumber  to  you  In 
January,  1911.  A.  No,  I  don't  remnaber.  He 
might  brought  lumber,  and  might  not  have 
brought  lumber.  There  waa  several  loads  of 
lumber  came  In  with  different  boys,  and  it  is 
two  years  ago,  and  I  don't  try  to  remember 
those  things,  becanse  we  keep  track  of  them 
on  our  booka." 

On  redirect  the  wltaese  was  asked: 
"Now,  will  you  be  good  mough  to  look  at  tha 
account  of  Lewis  Bros.,  which  you  said  wav 
in  December^  1910?  A.  Tes,  sir.  Q.  Is  that 
account  credited  with  any  lumber,  and,  if  v>, 
what?  A.  There  is  a  little  oredit  in  December, 
1910.  Q.  Now,  bin  to  the  Lewis  Bros,  ac- 
count in  the  other  hook,  if  you  ^ase.  A.  The 
two  Lewis  Bros.?  Q.  Tes.  (Witness  opens 
book.)  Is  the  account  that  you  are  now  look- 
ing at  the  one  subsequent  to  December,  19107 
A.  Yes,  sir;  that  is  carried  from  this  book  in- 
to this  one.  That  is  a  corresponding  chain  of 
accounts.  There  Is  a  $62.82  credit  to  Lewis 
Bros.  Q.  Did  you  carry  the  account  from 
this  book  into  the  ona  that  you  have  in  your 
bands?  A.  Tea,  sir.  Q.  On  what  date  does 
the  credit  appear  there?  A.  It  appears  Janu- 
ary 8d,  when  it  was  transferred.  Q.  And  when 
did  you  balance  up  this  account?    A.  It  was 
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balanced  on  January  3d.  Q.  Confine  your  at- 
tention to  this  acconnt.  Will  you  please  ex- 
amine it  and  tell  me  whether  there  were  any 
credits  for  lumber,  and,  if  so,  when?  Counsel 
for  Plaintiff:  I  object  to  that  aa  incompetent, 
hearsay,  irrelevant,  and  immaterial.  This  book 
is  not  competent  as  against  the  plaintiff  in 
this  case.  It  is  between  other  parties.  Counsel 
for  Defendant :  But  this  Lb  redirect  examination 
of  the  matter  which  you  went  Into  on  your 
cross-examination.  Counsel  for  PlaintiS :  I 
submit  it.  (The  objection  was  overruled  and 
an  exception  noted.)  Counsel  for  the  Defend- 
ant (proceeding  with  the  witness):  Q.  I  am 
referring  now  to  the  account  which  begins  Jan- 
uary 3,  1911,  which  you  eay  is  a  continuation 
of  the  other  one.  A.  You  ask  for  all  the 
credits?  Q.  No,  merely  the  credits  for  any 
lumber,  all  the  lumber  credits.  A.  (Witness 
looking  at  the  book.)  We  have  one  July  7, 
1911;  July  18th,  |41.83:  July  26th.  $JS.99; 
August  28tb  by  lumber.  That  is  the  last  cred- 
it of  lumber  to  the  Lewis  Bros." 

TtaoB,  It  Is  made  to  appear  that  the  defend- 
ant was  permitted,  by  the  account  hooka  of 
the  Farmera'  Oo-<«>  store— books  of  a  third 
party  showing  accoants  of  transactions  be- 
tween  him  and  another,  both  strangers  to 
both  lltlgantB— to  contradict  and  disprove 
the  testimony  of  plaintiffs  witness  that  he, 
on  the  miming  after  the  accident,  delivered 
to  the  Co-op  store  a  load  of  lumber  and  was 
given  credit  for  it  It  is  urged  by  plaintiff  that 
this  was  improper:  (1)  Because. the  witness 
was  permitted  to  be  contradicted  and  im- 
peached (m  a  wholly  collateral  and  Immateri- 
al matter;  and  (2)  that,  though  it  was  prop- 
er to  so  contradict  and  Impeach  himi-^e  evi- 
dence by  which  the  contradiction  and  im- 
peachment was  permitted  was  tocompetent  for 
two  reasons  (a)  the  books  tfaems^Tes  were 
res  inter  alios  acta  and  hearsay;  and  (b) 
were  not  books  of  original  enti7>  plain- 
tiff, however,  is  not  entitled  to  a  review  of 
the  ruling  on  the  last  alleged  ground  (b),  be- 
cause no  such  objection  was  made  to  the  of- 
fer in  the  court  below. 

[1]  It  is  contended  by  the  respondent  that 
no  sufficient  and  proper  objections  were  made 
to  the  offer  and  admission  of  the  evidence 
on  the  other  alleged  grounds.  The  bill  as 
settled  shows  a  record  somewhat  unoertein 
as  to  whether  an  objection  was  made  to  the 
particular  question  asked  the  witness  Hanson 
heretofore  referred  to;  that  Is,  though  mad^ 
whether  It  was  not  withdrawn.  But  even  as 
to  that,  the  court  certifies  to  us  that  counsel 
for  plaintiff  strenuously  objected  to  "that 
contradicting  testimony,"  and  that  the  court 
felt  confident  that  he  had  protected  himself 
and  saved  the  record  In  such  particular. 
However,  independently  of  that,  we  think 
the  record  shows  sufficient  and  pr<n>er  objec- 
tions to  the  evidence  and  exceptions  to  the 
rulings  complained  of.  At  the  very  thresh- 
old, when  the  witness  Hanson  was  called  to 
the  stand  with  the  books  of  the  Co-o^  store 
and  was  asked  to  turn  to  the  account  of  the 
witness  Ralph  I-<ewl8,  and  upon  opening  the 
book  wa^  asked  to  state  when  Ralph  Lewis 
opened  his  account  with  the  store,  plaintiff's 
counsel  objected,  upon  the  grounds  that  the 


evldoiee  soi^t  was  ''irrelevant,  inoHnpetent, 
Immaterial,  and  wholly  collateral,  and  hear- 
say as  to  this  plaintiff,"  and  when  Ihe  wit- 
ness Hanson's  attentUm  was  called  to  the  ac- 
count b^dnning  Januuy  8.  and  waa 
asted  to  examine  it  and  to  state  wh^her 
there  waa  any  credit  tor  lumber,  and  if  so 
to  stete  when  it  was,  further  objections  wen 
made  on  the  grounds  that  the  testimony  call- 
ed for  was  "Incompetent  hearsay,  irrdevant, 
and  immaterial"  and  that  "tiUa  book  is  not 
competmt  as  against  the  plaintiff  in  thia 
case."  We  think  therefore  the  record  di»< 
closes  sufficient  objortions  upon  the  grounds, 
not  only  that  the  testimony  related  to  col- 
lateral and  immaterial  maUera,  but  also  that 
it  was  hearsay  and  incompetent;  and  tiiat 
the  objections  were  sufficiently  specific  to  call 
attention  of  the  court  and  counsel  to  the 
grounds  nptm  which  It  was  tdalmed  the'  prof- 
fered evidence  was  objectiffliable  and  to  entitle 
plaintiff  to  a  review  of  the  rulings  in  such 
parUcoLar, 

[2]  Counsel  do  not  dispute  the  familiar 
rule  that  a  wltoess  may  not  be  omtradicted 
or  Impeached  on  collateral,  immaterial,  or  Ir- 
relevant matters;  and  that  his  answers,  as 
to  such  matters  drawn  out  on  cross-examina- 
tion, are  generally  omduslve  on  the  cross* 
examining  party,  except  such  as  bear  on  the 
recoUeiHon  of  the  witness,  or  tend  to  show 
a  state  cf  feeling  or  Mas,  or  source  of  knowl- 
edge, or  interest  In  the  litigation,  or  relation 
to  the  parties.  The  further  well-known  rule 
is  also  conceded  that  the  test  of  whether  the 
matter  is  collateral  ot  not  is  whetha  the 
party  seeking  to  introduce  the  evidence  for 
the  purpose  of  contradiction  or  impeadunent 
would  be  entitled  to  prove  it  aa  a  part  of  his 
case,  or  otborwise  to  prove  the  fact  in  his  be- 
half. Now,  measured  by  this  test,  appellant 
asserte  that,  since  the  exact  time  and  place 
of  the  accident  were  wh<^ly  without  dlspntek 
the  answer  of  the  witness  on  cross^ramlna- 
tion  that  h^  the  next  morning  after  the  ac- 
cident, delivered  a  load  of  lumber  to  the  Co- 
op store  at  Spanish  Fork,  was  testimony 
respecting  a  wholly  collateral  and  immaterial 
matter;  and,  though  it  was  proper  cross-ez- 
amlnatlcm,  the  answer  of  the  witoess  was 
nevertheless  con<duslve  on  the  cross-examin- 
ing party.  At  first  blush  that  may  seem 
plausible,  but,  on  reflection,  we  are  of  the 
opinion  that  the  fact  of  whether  the  witness 
delivered  lumber  at  the  store  at  Spanish 
Fork,  as  teetlfled  to  by  him,  had  some  rela- 
tion to  the  drcnmstence  of  his  presosce  at 
the  accident  The  witness  testlfled  that  he 
passed  the  place  of  the  accident  with  a  load 
of  lumber,  witnessed  the  accident  and  then 
drove  from  there  with  the  lumber  to  Spanish 
Fork,  arriving  there  in  the  evenli^,  and  made 
delivery  of  the  lumber  the  next  morning; 
and,  when  af^ed  whoi  he  drew  his  pay,  stat- 
ed he  was  given  credit  fbr  the  lumb^.  Mow, 
the  fact  that  he  did  not  deliver  the  lumber 
the  next  morning  at  the  store  as  testlfled 
to  by  him,  and  made  no  deUvezy  of  lumber 
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until  some  time  thereafter,  traded  to  dis- 
credit the  Btatement  of  the  witness  that  he 
had  a  load  of  lumber  with  him  at  the  time 
of  tile  accident;  and  tbat  tended  to  discredit 
the  stateroent  that  he  was  at  the  place  of  the 
accident  and  witnessed  It  A  ease,  as  we 
think,  lo  point  Is  East  Tennessee,  V.  &  O. 
R.  R.  Co.  T.  Daniel,  91  Ga.  76S,  18  S.  m.  22. 
^e  syllabus  reflects  the  point  decided.  It  Is: 

"Where  a  witness,  by  way  accoontiag  for 
his  presence  at  tlie  scene  of  the  killing  «  &a 
animal,  states  tbat  immediately  before  going 
there  he  made  a  particular  purchase  at  a  cer- 
tain store,  evidence  is  admissiblet  in  behalf  of 
the  opposite  party,  showing  or  tendiog  to  show 
tbat  be  made  no  such  purchase  on  the  occasioa 
referred  to.  While  this  fact  is  not  directly 
material  on  the  circumstances  of  the  killing, 
it  la  indirectly  material,  because  it  contra- 
dicts the  witness  aa  to  the  train  of  events  which 
led  him  to  be  present,  and  thoa  tends  to  dio- 
credit  him  as  to  the  fact  of  bis  presence." 

The  following,  on  principle,  are  to  the  same 
effect:  Sampson  t.  Bughea,  147  Cal.  fl2,  81 
Pae  292;  Boche  t.  State,  84  Neb.  845.  122' 
N.  W.  72;  M.,  K.  &  T.  Ry.  Co.  t.  Milam,  20 
Tex.  OlT.  App.  688,  60  S.  W.  417. 

We  are  therefore  of  the  opinion  tliat  the 
defendant,  to  impeach  and  contradict  the 
witness,  was  entitled  to  prove  the  fact  that 
he  did  not  deliver  the  lumber  at  the  Co-op 
store  as  testified  to  by  him  the  next  morning 
after  the  accident,  and  to  show  when,  if  at 
all,  he  made  delivery  of  lamber  at  the  store: 

[3]  The  serious  question  is  as  to  the  com- 
petency of  the  evidence  by  which  the  defend- 
ant was  permitted  to  prove  snch  fact  It  was 
entitled  to  prove  it  by  any  witness  who  bad 
knowledge  of  the  fact,  but  not  by  hearsay 
evidence.  Hie  defendant  was  permitted  to 
jHTOve  it  by  entries  in  the  account  books  of 
the  Co-op  store,  books  of  a  third  party  show- 
ing accounts  of  transactions  between  him  and 
plaintlfrs  witness  both  strangers  to  both 
litigants.  It  did  not  attempt  nor  offer  to 
prove  it  any  other  manner.  While  ttie  de- 
fendant did  not  offer  nor  put  the  hooka  them- 
selves In  evidence,  yet  it  called  the  witness 
Hanson,  the  manager  of  the  store,  identified 
the  books  by  him,  required  him  to  take  and 
open  them  and  to  turn  to  and  examine  the 
accounts  between  the  witness  Rt^ph  I^ewls 
and  the  Co-op  store,  and  to  then  state  what 
the  entries,  as  shown  by  the  books,  indicated 
respecting  the  delivery  of  lumber  by  Lewis 
and  the  credits  given  him  therefor.  Nowhere 
was  the  witness  Hanson  asked  to  testify,  nor 
did  he  testify,  as  to  the  fact  of  whether  the 
witnesH  Ralph  Lewis  delivered  lumber  to  the 
store,  and,  if  so,  when  such  delivery  was 
made.  All  that  he  was  asked  to  state,  and 
all  that  he  did  state,  was  what  the  books  in 
snch  particular  themselves  showed.  We 
think,  as  between  the  plaintiff  and  the  de- 
fendant, the  account  books  of  the  Co-op  store, 
books  showing  accounts  of  transactions  be- 
tween parties  both  of  whom  were  strangers 
to  both  litigants,  were  res  Inter  alios  acta 
and  hearsay  and  not  admissible.  2  Bncy.  Ev. 
687»  and  numerous  cases  then  xeferred  to; 


3  Jones,  Corns,  on  Ev.  8  674,  and  cases.  To 
permit  a  witness,  as  was  done,  to  state  what 
the  books  themselves  showed— a  witness  to 
take  them,  turn  to  them,  examine  the  ac- 
counts between  the  plainticrs  witness  and 
the  Co-op  store,  and  to  state  what  they  show- 
ed and  indicated  with  respect  to  the  delivery 
of  lumber  by  Ralph  Lewis  and  the  credits 
given  him  therefor — was  equally  hearsay  and 
inadmissible.  Thus,  the  fact  that  lumber 
was  not  delivered  by  the  plaintiff's  witness  to 
the  Go-op  store  the  next  morning  after  the 
accident,  as  testified  to  by  him,  and  that 
no  delivery  of  lumber  was  made  by  him 
until  some  time  tliereafter,  was  not  proven 
by  the  testimony  of  the  witness  Hanson,  nor 
by  any  evldMice,  except  by  the  books  of  the 
Co-op  store.   We  think  that  was  error. 

It  Is  claimed,  however,  that  the  rule  as 
stated  Is  not  "Inflexible,"  In  suRport  of 
which  references  are  made  where  entries  In 
books  of  strangers,  used  to  refresh  or  aid  the 
memory  of  a  witness,  or  entries  made  in 
regular  or  due  course  of  business,  were  ad- 
mitted. The  rule  admitting  books  of  account 
as  primary  and  independent  evidence  of  the 
facts  therein  recited,  as  was  here  done,  Is  one 
thing.  Tlie  rule  permitting  a  witness  to  re- 
fresh or  aid  memory  by  referring  to  entries 
in  books  of  account,  or  other  books,  docu- 
ments, writings,  or  memoranda,  Is  another 
and  wholly  different  thing.  When  the  mem- 
ory of  a  witness  may  be  refreshed,  and  the 
circumstances  or  conditlonB  nnder  which  the 
book,  document  or  memorandum  used  for 
that  purpose  may  then  be  put  In  evidence, 
not  as  primary  and  Independent  evidence  of 
the  tacts  therein  recited  bat  in  connection 
with  the  testimony  of  the  witness,  \a  stated 
and  Illustrated  in  11  E3ncy.  Er.  nnder  the 
heading  "Refresliing  Memory,"  especially  on 
pages  95,  136,  137,  and  142.  The  familiar 
rule  as  there  stated  clearly  shows  that  no  suf- 
ficient or  any  foundation  was  here  laid  to 
permit  the  books  to  go,  nor  were  they  of- 
fered or  received,  in  evidence  on  any  such 
theory,  or  for  any  such  purpose.  The  record 
shows  that  the  witness  testifying  to  the  con- 
tents of  the  books  was  not  asked  to  refresh, 
nor  did  he  aid,  his  memory  by  referring  to 
the  books;  nor  did  be  give  any  testimony 
concerning  the  delivery  of  lumber  by  plain- 
tiff's witness,  nor  as  to  credits  given  him, 
except  to  Identic  the  books  and  to  state 
their  contents  to  the  Jury.  So  is  the  dlstlnc 
tlon  between  bo<As  of  account  and  entries 
made  in  regular  and  due  course  of  business, 
marked  and  w^l  settled.  6  Ency.  Bv.  256. 
They  both  are  exceptions  to  the  hearsay  rule. 
The  misapplication  of  the  one  cannot  be  ex- 
cused or  vindicated  by  pointing  to  the  other. 
So,  of  course,  may  a  witness,  who  testified 
having  made  or  seen,  or  otherwise  testified 
concerning,  an  entry  or  statement  in  a  book 
or  Instrument,  be  contradicted  by  the  book 
or  Instrument  Itself,  In  which  case  It  matters 
not  whether  the  book  or  instrument  be  that 
of  one  of  the  parties^  or  of  anothra.  But 
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the  qnefltion  lo  hand  la  not  that,  nor  when 
books  may  be  used  to  tefre^  or  aid  mmory 
and  then  be  put  in  evidence,  or  when  entries 
made  in  due  or  regular  course  ot  business  are 
admissible;  bat  when  may  entries  in  books 
of  account,  not  referred  to  or  used  to  re- 
fresh or  aid  m^ory,  be  pnt  In  evidence  as 
primary  and  independent  evidence  of  the 
facts  so  entered  and  recited?  We  think 
they  are  inadmis^ble  for  sncb  purpose,  and 
hearsay,  when  tbey  are,  aa  they  were  here, 
entries  In  books  ot  account  of  a  third  per- 
son of  transactions  or  accounts  between  him 
and  others  not  parties  to  the  litigation.  We 
do  not  Bnd  the  authorities  discordant  as  to 
this.  To  regard  the  rule  as  here  Inapplicable 
is,  we  think,  to  disregard  the  baelc  prlndples 
upon  which  the  Bh<H)-book  rule  rests,  and  to 
unsettle  long  and  well-established  rules  of 
evidence. 

[4]  ^Ve  are  also  of  the  opinion  that  the 
ruling  was  prejudicial.  East  Tenu.,  V.  & 
G.  R.  R.  Oo.  v.  Daniel,  supra;  Coopar  v. 
Hopkins,  70  N.  H.  271.  48  Atl.  100.  As  Is 
contended  for  by  the  defendant,  and  as  we 
hold,  the  fact  as  to  whether  the  plalntifTs 
witness  delivered  lumber  to  the  Oo-op  store 
as  testified  to  by  him  was  material;  the 
defendant  says,  "of  vital  Importance."  But, 
as  has  been  seen,  the  only  evidence  by  whl<^ 
the  defendant  disproved  or  contradicted  that 
testimony  was  by  Incompetent  and  hearsay 
evidence.  It  did  not  disprove  It,  nor  offer, 
nor  attempt,  to  disprove  it  by  any  other  evl- 
draice.  Where  thus  a  material  fact  is  es- 
tablished by  competent  evidence  on  the  part 
of  one  litigant,  and  against  his  objection  his 
adversary  is  permitted  to  contradict  or  dis- 
prove It  by  nothing  but  incompetent  and 
hearsay  evidence,  prejudice  will  not  only  be 
presumed,  but  appears.  The  natural  tenden- 
cy of  such  evidence,  under  such  circum- 
stance, Is  harmful.  To  say  that  it  did  not 
have  any  harmful  effect  ia  ocmjectnral  and 
speculative. 

The  Judgment  of  the  court  btiow  Is  there- 
fore reversed,  and  the  case  remanded  for  a 
new  trlaL   Oosta  to  the  appellant  . 

.  FBIOE,  J.  I  concur.  My  first  impres^on 
was  that  the  legal  effect  of  what  was  per- 
mitted by  the  trial  oourt  amounted  to  no 
more  than  to  permit  the  witness  Hanson  to 
refresh  his  memory  from  what  was  con- 
tained in  the  books  offered  in  evidence.  Aft- 
er a  careful  examination  of  the  record, 
however,  and  upon  further  reflection,  I  am 
forced  to  the  conclusion  that  what  was  ac- 
tually iwrmltted  was  the  introduction  of  the 
Farmers'  Co-op  books  as  primary  evidence 
of  the  facts  therein  recited.  Mr.  Hanson 
did  not  make  the  entries  in  the  books,  nor 
was  he  asked,  nor  did  be  testify,  as  to  the 
correctness  of  the  entries;  hence  what  was 
done  was  not  an  attempt  to  ref  re^  the  wit- 
ness* memory  from  past  events,  but  it  was  an 
att«npt  to  prove  a  fact  wliidi  we  have  h^ 
was  material  and  zelgTant  hs  book  vitries 


which,  as  to  the  appellant,  were  hearsay 
pure  and  simple.  This  oonstitnted  error  ac- 
cording to  all  authorities. 

Nor  are  the  cases  of  Dav^port  v.  Cum- 
mlngs,  IS  Iowa,  219,  and  Goetello  Growell, 
133  Mass.  8S2,  and  oUier  auth^ities  cited 
by  the  Ohtef  Justice,  in  point  here-  A  mere 
cursory  reading  of  the  excerpts  Quoted  by 
him  alone  shows  that  what  was  held  in  those 
cases  In  no  way  supports  the  rulings  of  the 
trial  court  in  this  case.  Neither  do  the  first 
two  illustrations  offered  by  the  Chief  Justice 
answer  appellant's  objections  to  the  book 
entries  involved  here.  This  is  so  for  rea- 
sons so  obvious  that  It  requires  no  further 
comment  Upon  the  other  hand,  while  the 
illustration  with  regard  to  the  hotel  register 
would,  under  certain  idrcnmstances.  be  prop- 
er evidence,  yet,  again  for  obvious  reasons, 
that  Illustration  does  not  come  within  the 
rule  laid  down  by  Mr.  Justice  STRAUP,  and 
hence  can  have  no  coutroUlng  influence  here. 

Nor  can  the  entries  in  the  Farmers'  Co-op 
books  be  used  to  impeach  the  statements  ot 
the  witness  Lewis.  He  did  not  make  the 
entries  In  the  books.  Nor  did  he  testify  that 
any  were  made,  or  that  he  saw  any  made; 
nor  that  it  made,  they  were  correct  Nor 
did  he  testify  to  anything  concerning  any 
entry  or  statement  in  the  Go-op  books.  All 
that  was  testified  to  in  such  particular  by 
him  was  that  he  delivered  the  load  of  lum- 
ber to  the  Co-op  store,  and  that  he  was  not 
paid  therefor,  but  was  given  credit  tor  it 
In  fact,  there  is  nothing  In  the  record  what- 
ever to  indicate  ttiat  be  saw  or  even  knew  of 
the  entries  contained  in  the  books,  or  tliat 
he  testlQed  concerning  any  sudi  subject  It 
needs  no  argument  to  show  that  a  witness 
may  not  be  Impeached  by  the  declarations 
or  statements  of  a  third  person  where  sodi 
witness  knew  nothing  oonwming  Uie  state* 
ments.  The  book  entries  In  question  here 
represent  the  statements  or  declarations  of  a 
third  person  not  made  in  the  presence  ot  the 
witness  Lewis  and  of  wlilch,  so  far  as  the 
record  discloses,  he  had  absolutely  no  knowl- 
edge  and.  no  connection  therewith. 

Under  the  circumstances,  therefore,  then 
Is  no  escape  from  the  comduaiwui  reached 
by  Mr.  Justice  STRAUP. 

McOARTY.  C.  J.  (dissenting).  1  think  the 
Judgment  should  be  affirmed.  Ralph  Lewis 
testified  that  as  he  was  passing  the  rail- 
road yards  at  Thistle,  Utah,  with  a  team  and 
a  wagon  loaded  with  lumber,  he  saw  the  ac- 
cident in  which  the  plaintiff  received  the  in- 
juries described  in  the  complamt  It  is  ad* 
mltted  that  the  accident  occurred  January 
6,  1911.    The  witness  further  testified: 

"I  was  taking  lumber  to  Spanish  Fork  for 
the  Farmers*  Cchop.  I  reached  Spanish  Fork 
after  night  and  made  dolivery  of  the  lumber 
next  day.  Q.  When  did  yon  draw  yoor  pay  for 
it.  if  yon  got  any?  A.  Why,  we  just  pot  it 
OB  credit  there.  We  had  a  Farmers  Co-op  and 
we  had  credit  there.  Joseph  Hanson  runs  the 
Farmers'  Co-op.  He  was  the  man  with  wbom 
I  did  the  bnahwH.** 
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It  will  be  observed  that  tbe  witness  ac- 
counted for  his  presence,  at  Thistle  at  the 
time  tbe  accident  occurred  In  which  plaintiff 
received  the  injuries  complained  of,  by  stat- 
ing that  he,  at  the  time,  was  passing  through 
Thistle  with  a  load  of  lumber  which  he  de- 
llT^ed  to  the  Fanners*  Co-op  of  Spanish 
Foric  the  following  morning.  The  import  of 
bis  testimony  is  that  he  was  given  credit  on 
the  books  of  the  Farmers'  Co-op  for  the  lum- 
ber. It  will  be  observed  that  the  witness 
made  a  somewhat  detailed  statement  con- 
cerning his  movements  and  as  to  what  he 
did  immediately  after  the  accident  as  cor- 
roborative and  in  aid  of  his  testimony  that 
he  iras  at  Thistle  and  witnessed  the  accident. 
The  books  showed  that  he  did  not  have  an 
account  with  the  Fdlrmera'  Co-op  on  January 
6,  1911,  but  they  did  show  that  he  opened 
an  account  February  23,  1911,  and  was  Qrst 
given  credit  for  lumber  May  11,  1011.  For 
the  purpose  of  showing,  or  tending  to  show, 
tbe  improbability  of  the  trath  of  Lewis'  tes- 
timony on  this  point,  defe&dant  had  tbe  right 
to  show  that  the  witness  Mras  not  given  cred- 
it on  the  books  of  the  Farmers*  Co-op  for  the 
Inmber  which  he  claims  he  delivered  to  that 
Institution  the  day  after  the  accident  occur- 
red. In  one  of  the  prevailing  opinions  it  Is 
said  that : 

"He  (I«wlfl)  did  not  make  the  entries  In  the 
books.  *  *  *  In  fact,  there  is  nothing  in 
the  record  whatever  to  indicate  tliat  he  ever 
saw  or  even  knew  of  tbe  entiiM  contained  in 
the  books.** 

It  is  quite  evident  that  Lewis  did  not  make 
tbe  entries,  and  it  la  also  very  clearly  shown 
tbat  "he  never  saw  or  even  knew  of  the  en- 
tries (regarding  which  he  testified)  contain- 
ed in  tbe  books,"  because  tbe  record  conclu- 
sively  shows  that  the  books  contained  no  such 
entries  of  tbat  date.  It  Is  also  suggested 
tbat  he  did  not  testify  that  he  saw  the  en- 
tries made,  or,  If  they  were  made,  they  were 
correct  What  he  did  testify,  as  shown  by 
the  bill  of  exceptions,  was  that  on  the  day 
after  the  accident  in  question  he  delivered  a 
load  of  Inmber  to  tbe  Farmers'  CoK>p  and 
was  given  credit  for  it  Be  aaid,  "We  Just 
pnt  it  (referring  to  tbe  payment  for  the  lum- 
bei)  on  credit  there."  This  was  a  direct  and 
positive  statement  of  the  witness  that  he 
was  given  credit  for  the  lumber.  It  was  to 
impeach  him  on  this  point  that  the  book  en- 
tries were  admitted  in  evidence.  The  books 
having  been  offered  and  admitted  for  tbe 
purpose  of  impeachment  only,  the  question 
of  whether  the  entries  therein  contained  were 
correct  M  Incorrect  was,  under  the  circum- 
stances, wholly  immaterial.  4  Ch  amber  lay  oe, 
£v.  I  2686.  If  the  alleged  transaction  of 
the  delivery  of  tbe  lumber  on  January  0, 
1911,  and  the  giving  of  credit  therefor  by  the 
Pannertf  Co-op  on  its  books,  were  the  sub- 
ject-matter of  tbe  action,  then  of  course  tbe 
Question  of  whether  the  entries  In  the  books 
respecting  such  credit  were  correct  or  Incor- 
icet  ndcht  be  of  controlling  Importance,  and 


the  shop-boob  mle  In  such  case  might  prop- 
erly be  applied.  It  Is  the  Invoking  of  that 
rule  in  this  case,  where  I  contend  It  can  h&\ts 
no  application  whatever,  that  gives  rise  to 
the  difference  of  opinion  respecting  the  dis- 
position that  should  be  made  of  the  case  on 
this  appeaL 

The  books  constituted  the  best  evidence 
of  what  they  contained  and  did  not  contn.iu. 
In  2  Wlgmore,  S  1531,  the  author  says: 

'^The  absence  of  an  entry,  when  an  entry 
would  oatarally  have  been  made  if  a  transac* 
tion  had  occurred,  would  ordinarily  be  equiva- 
lent to  an  asBertion  tbat  no  lucb  -transaction 
occurred,  and  therefore  should  be  admissible 
for  that  purpose." 

And  again.  In  section  lE^  he  says: 
"The  absence  of  a  debit  entry  in  a  book  con< 
taioinz  both  debits  and  credits  should  be  re< 
garded  as  in  effect  a  atatenwnt  that  no  such 
goods  or  services  had  been  received,  and  should 
therefore  be  admissible." 

I  also  invite  attention  to  a  note  In  Ann. 
Gaa.  19146,  12S6»  where  tbe  anuotator  dtes 
and  reviews  many  cases  In  which  the  ques- 
tion of  whether  private  booka  or  records  are 
admissible  as  evidence  of  the  nonexistence 
of  matters  not  entered  tbereln  la  discussed. 
In  concluding  his  review  of  the  cases,  tbe 
compiler,  among  other  things,  says  tbat: 

"Private  books  and  records  are  sometimes  ad- 
missible as  evidence  of  what  they  du  not  con- 
tain in  corroboration  or  contradiction  of  other 
evidence." 

I  recognize  the  general  rule  to  be  that  en- 
tries made  in  books  of  a  third  party  of  ac- 
counts and  transactions  between  persons  who 
are  not  parties  to  tbe  proceedings  before  the 
court  are  not  admissible  in  erldeoce,  but  I 
do  not  understand  tbe  rule  to  be  au  absolute 
or  Inflexible  one.  Tbe  authorities,  as  I  read 
them,  make  a  distinction  in  tbe  apiiUcatlon 
of  the  rule  between  cases  where  entries  In 
private  boolu  of  account  are  offered  as  evi- 
dence for  the  purp<»e  of  contradicting  the 
testimony  of  a  witness  who,  in  aid  of  his  tes- 
timony given  in  a  matter — the  subjec-t- matter 
of  tbe  action — tbat  has  no  connei-tlou  with 
or  relation  to  the  books  or  tbeeutrics  therein 
contained,  and  cases  where  tbe  entries  are 
offered  for  tbe  purpose  of  maintaining  or  de- 
feating some  claim  based  upon  tbe  transac- 
tions concerning  which  the  entries  were  made. 
In  tbe  class  of  cases  first  referred  to,  the 
t>ook8  of  third  parties  are  admissible ;  where- 
as, In  the  class  last  referred  to  tbey  are  not 
admissible  as  evidence.  Ttie  books  In  ques- 
tion tended  to  contradict  the  testimony  of 
Ralph  Lewis  on  a  material  point,  and  were 
offered  and  admitted  in  evidence  for  that  pur- 
pose only.  As  was  held  in  the  case  of  Dale 
V.  Kempton,  46  Vt.  76: 

"In  this  respect,  and  for  such  a  purpose, 
tbe  introduction  of  the  books  bears  no  analog 
to  the  use  of  books  as  evidence  to  prove  the 
sale  and  delivery  of  merchandise,  or  to  prove 
any  other  transaction  upon  and  in  virtue  of 
wUch  the  party  claims  tbe  right  to  make  a 
charge,  and  to  hold  the  other  party  liable." 

Fassiog  the  informal  way  in,  which  the  en- 

trlea  la  tbe  books  la  question  vera  offiaed 
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and  received  In  evidence,  I  am  dearljr  of  the 
opinion  that  the  coart  did  not  err  In  admit- 
ting them. 

This  question  was  involved  In  Davenport  v. 
Cumminga,  15  Iowa.  219.  There  the  court, 
In  the  course  of  a  well-consIdered  opinion, 
said: 

"It  is  claimed  that  books  of  accoont  are  ad- 
missible as  between  the  parties  to  them  and 
to  the  suit  In  which  they  are  offend.  Bat  when 
witnesses  refer  to  Ixwka  in  aid  of  their  state- 
ments, and  especially  when,  as  in  this  case, 
they  state  that  they  only  know  certain  matters 
from  baving  seen  them  in  the  books,  such  books 
are  clearly  competent  to  show  the  improbability 
of,  or  mistake  in,  their  testimony.  It  is  the 
same  as  if  they  had  referred  to  any  other  mem- 
orandum  or  writing.  Who  mate  *voh  memo- 
randum M  not  material.  •  ♦  •  When  the 
books  referred  to  by  the  witness  were  soffi- 
cleotly  identified,  they  were  pnqmly  admitted." 
(Italics  mine.) 

A  question  almUar  to,  if  not  identical  with, 
the  one  here  presented,  was  Involved  In  Cos- 
tello  V.  Crowell,  133  Mass.  .852.  In  that  case 
the  action  was  brought  to  recover  on  two 
promissory  notes.  The  defuse  was  that  both 
notes  were  forgeries.  Judgment  was  render- 
ed in  favor  of  the  plaintiff  on  one  nqte  but 
denied  him  as  to  the  other.   The  court  said: 

"The  remaining  exception  of  the  plaintiff  is 
to  the  admission  of  the  entry  in  the  hooks  of 
Korrf  &  Co.  to  prove  the  date  of  the  delivery 
of  the  blanks  by  them  to  Groom  &  Co.,  on  one 
of  which  the  note'  in  suit  was  written.  (Korrf 
&  Co.  was  not  a  party  to  the  action,  nor  was 
it  directly  or  indirectly  interested  therein.) 
These  entries  were  flrat  used  to  refresh  the 
memory  of  the  witness  Armstrong.  They  were 
clearly  competent  for  that  purpose.  *  •  • 
This  uBe  of  the  entry  did  not  make  It  evidence, 
nor  authorize  it  to  be  submitted  to  the  jury, 
nnless  for  the  purpose  of  testing  the  memory 
which  had  been  refreshed  by  it.  Subsequently 
the  defendant  offered  the  book  itself  in  evi- 
dence, and  it  was  admitted,  and  the  entry  read 
-to  the  jury.  We  think  it  was  properly  admit- 
ted. Armstrong  testified  to  the  delivery  of  the 
blanks,  but  he  oonld  not,  from  recollection,  fix 
the  date,  which  was  a  material  fact.  For  the 
purpose  of  doing  this,  the  entry  made  by  the 
witness  at  the  time  of  the  transaction,  in  the 
regular  course  of  bosinesa,  was  competent" 

In  2  Wigmore  Ev.  1  1005,  the  author  says: 
"When  the  memory  is  tested  by  asking  for 
tiie  witness'  recollecuon  of  facts  not  oUierwiss 
material,  his  errors  of  recollection  cannot  be 
shown  by  extrinsic  testimony.  But  circum- 
stances which  form  the  alleged  grounds  of  his 
recollection  of  material  facts  testified  to  by 
him  should  be  subject  to  contradiction.  >  *  • 
In  general,  the  exclnsionary  rule  seems  to  be 
too  strictly  enforced.  'Everything,'  said  Lord 
Denman,  'is  material  that  affects  the  credit 
of  the  witness.'  The  discretion  of  the  trial 
court  should  be  left  to  control.  It  it  a  mittake 
to  lay  down  any^  f^^^  which  wUl  prevent 
him  from  permitting  tuch  testimony  a»  may 
eapoae  a  fal»«  ioj(n«M.  History  has  shown,  and 
every  day's  trials  illustrate,  that  not  infre- 
quently it  is  in  minor  details  alone  that  the 
folse  witness  is  vulnerable  and  his  exposure  is 
feasible."    (Italics  mine.) 

I  know  of  no  good  reason,  and  certainly 
none  has  been  suggested,  why  books  that  con- 
tain no  entries  regarding  the  subject-matter 
In  litigation  should  be  received  in  evidence 
for  the  purpose  of  Impeachment  when  sndi 
books  bdong  to  and  are  kept  by  one  of  the 


parties  to  the  suit  In  which  they  are  offered, 
and  rejected  as  Incompetent  If  perchance  they 
belong  to  and  are  kept  by  persona  not  parties 
to  the  action.  For  the  purpose  of  illustrating 
the  unsoundness  of  such  a  rule  and  the  in- 
justice that  may  often  resnlt  from  its  appli- 
cation, we  wUI  suppose  a  case  Is  on  trial  In 
which  it  Is  necessary  for  one  of  the  parties 
to  the  suit.  In  order  to  maintain  the  action  or 
establish  a  good  defense  thereto,  as  the  case 
may  be,  to  prove  that  a  certain  transactioii — 
the  subject-matter  of  the  action — took  place 
in  this  dty  on  January  5, 1911.  A  witness  la 
called  by  the  party  seeking  to  make  such 
proof,  and  testifies  that  he  was  in  the 
city  on  Qiat  date,  was  present,  heard,  and 
saw  all  that  transpired  relating  to  the  trans- 
action, and  r^tee  in  detail  what  be  <^Un8 
the  drcumatances  were.  On  cross-examina- 
tion he  testifies  that  he  has  a  clear  and  dls- 
tluct  recollection  as  to  the  date  because  the 
transactlim  occurred  on  the  day  he  arrived 
in  the  dty,  namely,  January  5*  1911;  that 
Just  before  he  wltnrased  the  transaction  be 
opened  an  account  with  a  certain  local  bank 
by  making  a  deposit  of  money;  that  he  then 
witnessed  the  transaction  In  controversy,  and 
Immediately  thereafter  he  went  to  the  office 
of  a  certain  real  estate  firm  and  leased  a  cot- 
tage by  the  month,  paying  one  month's  rent 
therefor  In  advance ;  that  he  saw  one  of  the 
clerks  In  the  office  make  an  entry  In  the  books 
of  account  kept  by  the  Ann  crediting  bim  for 
the  rent  paid.  The  other  party  to  the  action 
discovers,  on  Investigation,  that  the  records 
of  the  bank  show  that  the  witness  opened  an 
account  with  the  bank  February  11,  1911, 
and  that  he  never  had  an  account  with  the 
bank  prior  to  that  date.  Be  also  discovers 
that  the  books  of  the  real  estate  firm  from 
whom  the  witness  leased  the  cottage  show 
that  that  transaction  also  took  place  Febru- 
ary 11, 1911,  and  fail  to  show  that  be  did  any 
business  with  the  firm  prior  to  that  date. 
The  employ^  of  the  bank  with  whom  the 
witness  claims  he  did  tbe  business  when  he 
made  the  deposit  of  money  are  called  as  wit- 
nesses, and  testify  that  they  have  no  recollec- 
tion wiiatever  of  the  transaction  and  have  no 
knowledge  respecting  it  except  what  the 
books  show.  To  further  illustrate:  A  party 
Is  charged  vrlth  and  is  on  trial  for  a  helnoas 
crime.  His  defense  Is  an  alibi.  Two  or  more 
witnesses  called  by  the  defendant  to  prove 
the  alibi  testify  that  on  tbe  day  the  crime  is 
admitted  to  have  been  committed  they  were 
with  the  defendant  at  a  town  or  city  several 
hundred  miles  from  the  place  where  the 
crime  was  committed ;  that  on  that  day  they, 
in  company  with  the  defendant,  registered 
and  put  up  at  a  certain  hotel  in  such  town 
or  city ;  that  they  saw  the  defendant  write 
his  name  in  the  hotel  register ;  and  Uiat  they 
were  with  him  during  that  entire  day.  It 
transpires  that  neither  defendant's  name  nor 
Uie  names  of  his  witnesses  aiqpear  In  the  ho- 
tel register.  Ttm  clerk  at  the  hotel  who  wu 
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the  cnBtodlan  of  the  book  (the  register)  Ib 
called  as  a  witness,  but  Is  nnable  to  remem- 
ber whether  the  defendant  and  his  witnesses, 
or  any  of  them,  were  at  or  about  the  hotel  on 
the  date  specified  in  the  evidence.  Under 
these  circumstances,  I  think  it  is  clear  that 
the  records  of  the  bank  and  the  books  of  the 
real  estate  firm  and  the  hotel  register,  on  be- 
ing properly  identlQed,  would  be  admissible 
as  evidence  for  the  purpose  of  contradicting 
and  impeaching  the  witnesses  who,  in  aid  of 
their  testimony  given  on  the  issues  pertain- 
ing to  the  subject-matter  of  the  action,  re- 
ferred to  certain  transactions  which  they 
claimed  were  entered  In  the  books.  In  fact, 
I  think  it  would  be  a  reflection  on  our  sys- 
tem of  Jarisprudence  to  hold,  nnder  snch  cir- 
comstancea,  that  in  the  one  case  a  litfgant 
must  be  the  victim  of  perjured  testimony  and 
his  property  rights  thereby  sacrificed  and 
taken  from  him,  and  in  the  other  case  that 
crime  must  go  unpunished  because  of  a 
strained  and  in  my  Judgment  unreasonable 
application  of  a  court-made  rule  of  law — a 
nle  that  was  promulgated  to  promote  justice 
and  never  was  Intended,  as  I  read  the  author- 
ities, to  be  applied  so  as  to  shield  a  corrupt 
and  deslgulng  witness  in  giving  false  testi- 
mooy.  Moreover,  to  hold  in  such  cases  that 
when  the  books  offered  as  evidence  belong 
to  and  are  kept  by  a  third  party  they  are, 
under  the  shop-book  rule,  inadmissible,  hut 
when  they  belong  to  and  are  kept  by  one  of 
the  parties  to  the  action  or  proceeding  they 
are  admissible  as  evidence,  even  though  they 
contain  no  entry  concerning  the  subject-mat- 
ter of  the  action,  as  I  view  the  question.  Is 
to  reduce  the  rule  to  an  abHurdlty. 

Since  the  foregoing  was  drafted  and  snb- 
mltted  to  my  Associates,  It  is  suggested  In 
the  concurring  opinion  written  by  Mr,  Justice 
raiCK  that  the  foregoing  lUustratlon  regard- 
ing the  hotel  register  does  not  come  within 
the  rule  laid  down  by  Mr.  Justice  STRAUP 
In  the  prevailing  opinioiL  If  not,  why  not? 
It  is  common  knowledge  that  the  hotel  reg- 
ister Is  on»  of  the  most  important  and  in- 
dlqwMable  of  books  of  accoimt  kept  by  ho- 
tels. Upon  this  book  the  day,  and,  in  many 
Instances,  the  time  of  the  day,  Is  noted  when 
parties  become  guests  at  the  hotel,  the  num- 
bers and  grades  of  the  rooms  occupied  by 
the  dlfrerent  guests,  and  also  the  time  when 
a  gnest  severs  his  connection  as  such  with 
the  boteL  To  hold  that  In  this  dass  of  cases 
a  Itotel  register  is  admissible  as  evidence,  but 
that  books  of  account  of  other  business  In- 
Btltottons  are  not.  Is  to  make  a  distinction 
where,  in  principle,  there  Is  absolutely  no  dlf-. 
ference. 

Mr.  Justice  STRAUP,  in  the  prevailing 
opinion,  state*: 

"So  may  a  witness  who  testified  having  made 
or  Men,  or  oihenoite  tettified  coneerninfi,  an 
Mtry  or  statement  in  a  book  or  instrument,  be 
CDotradlcted  by  the  book  or  Instrument  itself, 
in  which  ease  It  matters  not  whether  the  book 
or  iistrnnwnt  be  that  ot  one  of  the  patties  or 
^  witmn^  or  of  another."   (Italics  nins.) 


This  Is  a  clear  and  concise  statement  of  the 
law  as  I  understand  it  to  be;  and  the  case 
at  bar,  I  think,  comes  clearly  within  it.  I 
again  invite  attention  to  the  testimony  of 
Lewis  wherein  he  said,  referring  to  the  terms 
on  which  he  claims  he  delivered  a  load  of 
lumber  to  the  Farmers*  Co-op  on  January  6, 
1011,  "We  just  put  it  on  ciedlt  there."  This, 
In  a  literal  sense,  la  a  statement  that  he,  at 
least,  assisted  In  making  the  entry  giving 
credit  for  the  lumber.  I  think,  however,  a 
fair  construction  of  the  language,  under  the 
circumstances,  is  that  he  was  present,  saw 
the  entry  made,  and  acquiesced  In  what  was 
done  in  that  regard.  Let  that  be  as  it  may, 
he  not  only  testified  "concerning"  the  alleged 
entry,  but  that  he  had  something  to  do  with 
the  making  of  it.  Therefore  I  Insist  that  this 
case  comes  within  the  rule  of  law  so  well 
stated  by  Mr.  Justice  STRAUP  In  the  con- 
cluding part  of  the  prevailing  opinion. 

On  Application  for  Rehearing. 

STRAUP,  J.  A  petition  .for  a  rehearing 
Is  filed  by  the  respondent.  Our  attention  Is 
called  to  the  testimony  of  another  wltn^is, 
the  bookkeeper  of  the  Co-op  store,  by  whom  It 
is  claimed  it  was  shown  the  books  were  prop- 
erly authenticated  and  that  the  entries  were 
made  by  him  In  due  course  of  hnslnesa  It 
is  claimed  we  overlooked  this  testimony,  and 
hence  the  case  ought  to  be  reopened,  rear- 
gued, and  re-examined,  ei^»eciaUy  on  tha 
question  of  whether  the  entries  In  the  account 
books  were  not  properly  received  in  evid^toe 
as  entries  made  in  r^nlar  <v  due  course  of 
business.  It  ia  4>parent  from  the  opinion 
that  we  did  not  hold  the  books  inadmissible 
because  they  were  not  properly  authenticat- 
ed or  not  shown  to  be  account  books  of  orig- 
inal entries  or  not  regularly  kept  in  due 
course  of  business,  but  because  the  books  con- 
fessedly are  account  books,  and  notlilng  else, 
of  a  third  party  as  to  transactlonB  with  an- 
other, both  of  whom  were  strangers  to  both 
litigants,  and,  as  such,  do  not  come  within 
the  exception  to  the  hearsay  rule  admitting 
account  books  In  evld^ce  as  primary  and 
independent  evidence  of  the  facts  therein  re- 
cited. The  testimony  of  the  bookkeeper  wtM 
not  overlooked.  It,  as  we  then  thought,  and 
as  we  still  think,  added  nothing  whatever  to 
the  question  in  hand.  But  let  as  again  look 
at  it  After  showing  that  the  wltuess  was 
the  secretary,  treasurer,  and  bookkeeper  of 
the  Co-op  stor^  he  mui  then  asked  re- 
spondent: 

"Q.  Will  yon  be  good  enough  to  tell  me 
whether  this  book  contains  the  account  of  Ralph 
Lewis?  A.  Yea.  sir.  Q.  Is  that  the  book  of 
account  of  the  FarmerB*  Co-op?  A.  Tea,  sir, 
.  And  will  you  turn  to  Ralph  Lewis*  account? 
.  Tes,  sir.  Q.  I  will  ask  you  if  yon  now  have 
turned  to  the  page  beginning  his  account?  A. 
Yes,  sir.  Q.  It  begins  on  what  date?  A.  The 
account  was  opened  up  February  23,  IBll.  Q. 
Let  me  ask  you  if  the  entries  on  that  sheet  yon 
are  now  looking  at  are  In  your  handwritinr? 
A.  Yes,  sir.  Q.  When  credits  are  liven  men 
who  havs  an  account  with  you,  on  aoooont  of 
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any  materialfl  Qiat  may  b«  delivered,  and  t«- 
cfiivcd  by  yon  bb  a  credit,  who  enters  them  on 
the  books?  A.  On  these  bo«^a?  Q.  Yes.  A.  I 
do.  Q.  Do  yon  find  any  credit  for  lumber  de- 
livered by  Ralph  Lewis?  A.  Tea,  all.  Q.  On 
what  date?    A.  May  15.  1911." 

He  gave  similar  testimony  as  to  an  account 
with  Lewis  Bros.,  and  when,  as  shown  by  the 
books,  the  first  and  the  last  credit  was  given 
them. 

[S]  Upon  this,  counsel  contend  that  the  en- 
tries were  admissible  on  the  theory  of  anoth- 
er well-recognized  exception  to  the  hearsay 
rule— entries  made  in  due  or  regular  coarse 
of  business.  By  that  Is  meant  entries  made 
In  a  record,  book,  or  document  setting  forth  a 
fact  or  transaction  made  by  one  In  the  ordi- 
nary course  of  his  business,  employment,  of- 
fice, or  profession,  which  It  was  his  duty  In 
such  manner  to  make,  and  who  had  personal 
knowledge  of  the  facts  entered,  or,  as  put  by 
some  of  the  cases,  had  a  duty  to  inform  him- 
self of  tbe  truth  of  the  matters  recorded  or 
entered  by  him,  and  that  the  entries  were 
made  reasonably  contemporaneous  with  the 
facts  or  transactions  entered  or  recorded. 
And  then,  tbe  further  general  rule  In  such  re- 
spect Is  tliat,  before  such  entries  are  admla- 
dble,  It  Is  essential  to  further  show  that  the 
entrant  was  dead,  Insane,  permanently  be- 
yond the  jurisdiction  of  the  court,  or  was  oth- 
erwise unavailable  as  a  witness ;  or,  as  some 
of  the  authorities  and  cases  say,  if  living 
and  present  at  the  trial  and  called  to  give 
testimony,  had  forgotten  the  facts  entered 
and  thus  was  unable  to  recall  them  or  to 
revive  bis  memory  by  looking  at  the  entry, 
but,  nevertheless,  was  able  by  his  oath  to 
-aathentfcate  It  and  to  testify  that  It  was 
made  by  blm  at  or  near  the  time  of  the  trans- 
action, in  the  due  or  regular  course  of  his 
duty  or  business,  and  that  be  then  had  knowl- 
edge of  the  facts  entered  and  correctly  en- 
tered and  recorded  them,  or  that  he  would 
not  have  made  the  entry  If  It  had  not  been 
true.  6  Ency.  Ev.  264-266;  1  Elliott,  Ev.  { 
488  ;  2  Jones.  Com.  Ev.  fil  810.  820,  321,  and 
cases  there  referred  to.  It,  however.  Is  more 
proper  to  say  In  such  latter  Instance,  the 
entrant  living  and  called  as  a  witness,  that 
the  entry  made  by  him  serves  the  purpose 
only  of  a  docament  or  memorandum  to  re- 
fresh memory,  and  la  more  properly  within 
the  rule  as  stated  in  11  Ency.  Ev.  187,  under 
the  head  of  "Refreshing  Memory,"  that: 

"When  the  witness'  memory  is  not  so  revived, 
but  be  is  able  to  swear  as  to  the  authenticity  of 
tbe  writing,  his  testimony  and  the  writing  in 
connection  with  each  other  are  both  competent 
evidence.** 

And  so.  counsel  have  referred  us  to  a  num- 
ber of  cases  where  entries,  made  by  one,  a 
stranger.  In  due  or  regular  course  of  business, 
were  admitted,  but  where  It  was  also  shown 
that  the  entrant  was  dead,  or  was  beyond  the 
Jnrlsdfctlon  of  the  court,  or  was  otherwise 
umivailatile  as  a  witness;  and  to  other  cases, 
where  tlie  books  were  those,  not  of  a  stran- 
ger, but  of  a  party,  or  where  the  party,  not 


tbe  witness,  against  whom  they  were  offered 
was  privy  to  the  books.  And  then,  are  we 
espedally  referred  to  notes  In  53  L.  R.  A. 
626,  where  It  Is  shown  that  entries  In  due 
course  of  business  In  account  books  of  a 
stranger  had  been  admitted.  The  general 
rule,  as  there  stated,  is: 

"The  earlier  cases  tended  fai  the  direction  of 
regarding  no  entries  in  boolts  of  account  aa  ad- 
missible in  evidence  on  Isauea  between  third 
parties,  unless  they  were  against  tbe  interest  of 
the  party  making  them,  or  such  as  to  constitute 
a  part  of  the  na  gestte.  But  the  tendency  of 
the  later  cases,  parttcularly  In  America,  has 
been  to  eliminate  the  condition  that  the  entry 
should  be  against  interest;  and  tbe  more  mod- 
em rule  would  seem  to  I>e  that  entries  and 
memoranda  made  by  a  person  in  ^e  ordinate 
coarse  of  his  bnsiness,  of  acts  or  matters  whlcE 
his  duty  in  such  business  requires  him  to  do  for 
others,  are,  in  case  of  his  death,  admissible  evi- 
dence of  the  acts  and  matters  done." 

After  illustrating  the  rule  by  notes  and 
cases  for  several  pages,  tbe  annotator  then, 
on  page  540,  says  this: 

"While  tbe  rules  as  to  admissibility  of  proper 
entries  in  books  of  account  on  issues  between 
third  persons  are  as  above  stated,  such  rules  dO 
not  apply,  and  entries  in  such  books  are  not 
admissihle  until  the  proper  preliminary  proof 
has  been  given,  which  must  establish  their  ac- 
curacy and  originality,  and  that  they  were  dulx 
and  properly  made  at  or  near  the  time  of  tbe 
transaction,  and  that  the  clerk  or  person  who 
made  them  is  either  dead  or  not  within  teach 
of  process." 

Here  the  bookkeeper,  tbe  entrant,  was  not 
dead,  am  Insane,  nor  beyond  tbe  jurisdiction 
of  tbe  court,  or  otberwlee  beyond  teach  ot 
process,  or  unaTallable  aa  a  witness.  He  waa 
present  at  the  trial  and  was  called  as  a 
witness.  So  the  entries  were  not  admissible 
on  tbe  theory  that  the  entrant  was  nnavail- 
able  aa  a  witness. 

Now,  were  tb^  admlarible  on  tbe  theory 
that  wbai  made  be  bad  knowiedee  of  tba 
facts  entered,  but  looking  at  tbe  entries  bla 
memory  was  not  revived  and  tbe  facts  not 
recalled?  Manifestly  not,  for  no  such  pre- 
liminary proof  was  made  and  no  aucb  fbnnda- 
tion  bUd.  We  Chink  that  taardly  debatalde. 
We.bava  set  forth  what  there  Is  of  it  Th» 
wltnesB  was  not  asked,  nor  was  it  shown, 
what,  if  any,  present  knowledge  be  bad  of 
the  facts  entered,  or  wbettaor  bis  monoty 
was  revived  by  lookliu;  at  tbe  wtrtes,  and 
if,  aided  by  them,  he  conld  recall  and  testify 
to  the  facts,  or  had  knowledge  of  them  when 
the  entries  were  made  but  bad  so  forgottok 
the  facts  that  his  memory  was  not  revived 
and  the  facts  not  recalled,  still  knew  tbe  en- 
tries were  correctly  made  In  the  due  course 
of  business  or  of  his  dnty,  and  reasonably 
contemporaneous  with  the  tiransactloik,  or 
that  he  would  not  have  made  them  had 
they  not  been  true.  Nothing  of  that  was 
even  attempted  to  be  shown,  especially  that 
the  witness  had  not  present  knowledge  of 
the  facts,  or  with  or  without  the  aid  of  the 
entries  could  not  recall  nor  testify  to  them. 
The  record  bnt  shows  Oiat  Uils  witness  did 
no  more  than  did  tbe  witness  Hansm,  merdr 
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read  to  Che  JniTf  wlthfnit  tbA  xn»UmiiiaTy 
proof  referred  to,  the  oontenta  of  the  books 
as  primary  and  Independent  evidence,  juat 
as  tbough  the  books  bad  been  a  party's  book. 
That  Is  aU  there  la  to  It  And  that  la  what 
we  say  was  Improper. 
Let  the  petition  be  denied. 

FRICK,  J.,  concura. 

HcCAKTT  O.  T.  (diasentin^.  In  view  of 
the  elaborate  briefs  filed  by  the  respectlTe 
parties  in  .which  the  questions  presented  by 
the  petition  ere  thoroughly  and  somewhat 
exbaaatively  discussed  and  the  positton  of 
counsel  dearly  stated,  I  do  not  think  any- 
thing wonld  be  gained  by  reopening  the  case 
for  further  oral  argument  I  am  of  the 
(^nlon,  however,  that  the  case  should  be 
reooDsidered  by  this  court  and  die  judgment 
ti  the  lower  court  affirmed. 


PILLIX  T.  STATE.    (No.  A-2121.) 
(Crimliiai  Court  of  Appeals  of  Oklahoma.  Nov. 
16,  1914.) 

/Bvttabtu  bir  the  Oowrt.) 
CinnKAt,  I>AW  (8  1172*)— AppsAii— Osowd 

FOB  KevEBBAL— FAILUBK  TO  InSIBUCT. 

Procedure  CrimiD&l,  §  G933  (Rev.  Laws 
1910),  provides  that  in  all  cases  of  a  verdict 
of  cunvK^ioQ,  the  Jury  may,  aod  shall  apon  the 
request  of  the  defeodant,  assess  and  declare  the 
puDlshmeDt  in  their  verdict  within  the  limita- 
tioos  fixed  by  law.  Beld,  that  on  the  trial  of 
tn  Information  cfaargiDg  a  misdemeanor,  the 
bilnre  of  the  court  to  instruct  the  iary  that  In 
the  event  they  found  a  verdict  of  zuilty  they 
■hould  assess  and  declare  the  punishment  in 
their  vprdlrt,  will  not  necessarily  require  a 
reversBl  of  the  Jodgnent,  but  this  oonrt  upon  ap- 
peal may  so  modify  the  Judcmmt  as  mil  pre- 
T^t  injustice  to  the  defendant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  8128,  8154-3167,  8159-^63, 
3100;  Dec  vXg.  1 1172.*] 

Appeal  from  County  Court  PUtaburg  Coun- 
ty; B.  P.  Hammond,  Judge. 

C  E.  Silllx  was  convicted  of  a  violation  of 
the  prohibitory  law,  and  appeals.  Modified 
and  affirmed. 

G.  Bosenwinkel  and  J.  R.  Miller,  both  of 
UcAlester,  for  plaintiff  in  arroT.  O.  J.  Dav- 
oiport,  Asst.  Atty.  Gen.,  for  the  State. 

DOXLE,  J.  Plaintiff  in  error  was  In  liie 
conrt  below  convicted  of  the  offense  of  main- 
taining a  place  where  Intoxicating  liquors 
Were  received  and  kept  for  the  purpose  of 
Belling  the  same.  On  the  3d  day  of  Se^ttem- 
ber  the  court  rendered  Judgment  and  sen- 
tenced  the  defendant  to  be  omflned  in  the 
cmmty  Jail  for  a  period  of  30  daya  and  to  pay 
I  fine  of  $300  and  the  costs. 

It  is  only  necessary  to  a  determination  of 
the  case  to  pass  upon  one  question.  It  ap- 
pears from  the  reeorA  that  the  court  did  not 
instruct  the  jury  as  to  the  punishment  pre- 


scribed by  Ihe  statute  ttac  the  offense,  and 
did  not  instruct  the  Jury  tiiat  in  the  event 
they  found  a  verdict  of  guilty,  they  diould 
assess  and  declare  the  punishment  In  their 
verdict  The  Attorney  Generars  brief  con- 
cedes: "That  in  this  regard  the  defendant  was 
prejudiced  In  that  the  court  rendered  Judg- 
ment for  a  greater  punishment  than  the  min- 
imum fixed  by  law.  We,  ther^ore,  surest 
that,  under  the  power  of  this  court  to  mod- 
ify Judgments,  the  Judgment  be  modified  so  . 
as  to  provide  that  the  defendant  be  Impris- 
oned In  the  county  Jail  for  a  period  of  30 
days,  and  that  he  pay  a  fine  of  $50" — citing 
McSpadden  v.  State.  8  Okl.  Cr.  489,  129  Fac. 
72. 

Under  the  law  the  punishment  for  the  of- 
fense charged  In  the  Information  is  both  fine 
and  Imprisonment  See  sections  S610,  S634, 
Rev.  Laws. 

Finding  no  other  error  in  the  record,  that 
part  of  the  Judgment  imposing  the  fine  will 
be  modified  to  read  and  to  pay  a  fhie  of  "ISO 
and  the  costs." 

The  Judgment  as  modified  Is  hereby  af- 
firmed. 

ABMSTRONO,  P.  J.,  and  PURBIAN,  J., 
concur. 


PBTrm  V.  STATBL    (No.  A-1915.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  Dee. 

28,  1914.) 

(SvOabua  iy  the  Court.) 
Gbiuiktal  Law  (S  676*)— Dismissal— Dblat 

—"Goon  Cause  to  The  (Xintbabt." 

"In  all  criminal  prosecutions  the  accused 
shall  liave  the  right  to  a  speedy  and  public 
trial."  BiU  of  Bights,  fi  20.  "When  a  person 
has  been  beld  to  answer  for  a  public  offense,  if 
an  indictment  or  information  is  not  filed  against 
him  at  the  next  term  of  court  at  which  be  is 
held  to  answer,  the  court  must  order  the  prose- 
cution to  be  dismissed,  unless  good  cause  to  the 
contrary  is  shown."  Procedtire  Criminal  (Rev. 
Laws  1910),  S  6095. 

In  this  case  it  appears  that  two  terms  of 
conrt  had  passed  before  the  committing  mog^ 
trate  returned  to  the  clerk  of  the  trial  court 
the  papers  in  the  case,  and  three  terms  of  said 
court  bad  passed  without  an  information  being 
filed  against  the  defendant 

Held,  that  the  derelictiiHi  on  the  part  of  the 
magistrate,  and  the  want  of  time  and  press  of 
business  on  the  part  of  the  county  attorney.  Is 
not  "good  cause  to  the  contrary."  within  the 
meaning  of  that  phrase  as  used  bi  said  section. 
U  was  therefore  error  to  deny  the  defendant's 
motion  to  dismiss  the  prosecution. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Lsw,  CenL  Dig.  H  1297-1804;  Dec  Dig.  g  576.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  ^^eries.  Good  Cause.] 

Appeal  from  Superior  Court  Plttsburr 
county ;  W.  C.  Lledtke,  Judge. 

Tony  PettttI  was  convicted  of  arson,  an^ 
appeals.  Reversed. 

Horton  &  Smith,  of  McAl ester, 'for  plaintiff 
in  error.  Chas.  West  Atty.  Gen.,  and  G.  J. 
Davenport  Asst.  Atty.  Geu.,  for  the  State. 
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DOTLE,  J.  This  appeal  Is  prosecuted 
from  a  judgment  and  sent^ce  that  Tony 
Petittl,  plaintiff  In  error,  be  imprisoned  in 
Vie  state  penitentiary  at  McAlester  for  the 
term  of  five  years  for  the  crime  of  arson. 

The  Information  alleges,  in  substance,  that 
on  the  12th  day  of  December,  1010,  Tony  Pe- 
titti  did  willfully  and  feloniously  set  fire  to 
and  burn  certain  goods  and  chattels,  the 
property  of  the  said  Tony  Petitti,  to  wit,  a  cer- 
tain stock  of  merchandise  located  In  a  cer- 
tain store  building  in  the  town  of  Alderson, 
I'lttsburg  county,  Okl.,  and  in  the  possession 
of  said  Tony  Petlttl,  with  the  unlawful  and 
felonious  Intent  thereby  to  injure  and  de- 
fraud' certain  corporations,  to  wit.  Hamburg- 
Bremen  Fire  Insurance  Company  'of  Ham- 
burg, Germany,  and  the  Fire  Association  of 
Philadelphia.  It  appears  from  the  record 
that  on  the  14th  day  of  December,  1910,  a 
complaint  was  died  before  a  Justice  of  the 
peace  at  McAlester,  charging  Tony  Petitti, 
John  Petitti,  and  Jasper  Petlttl  with  the 
crime  above  charged,  and  all  tliree  were  held 
to  answer  to  the  next  term  of  the  superior 
courts  commencing  on  the  first  Monday  in 
January,  191X.  The  transcript  of  the  Justice 
of  the  peace  In  said  case  was  not  filed  In  the 
superior  court  until  June  30,- 1911,  and  no 
infonnatlon  was  filed  In  eald  court  until  No- 
vember 21,  1911,  or  nearly  a  year  after  the 
preliminary  examination  was  had.  No  infor- 
mation was  ever  filed  i^lnst  Jobn  and  Jas- 
per PetlttL  Upon  arraignment  the  defendant 
filed  his  motion  to  dismiss,  and  that  he  be 
discharged  for  want  of  prosecution,  under 
section  6095  of  the  Code  of  Criminal  Proce- 
dure. That  oection  is  as  follows: 

"When  a  person  has  been  held  to  answer  for  a 

Eoblic  offense,  if  an  indictment  or  information 
I  not  filed  against  him  at  the  next  term  of 
court  at  which  he  la  held  to  answer,  the  court 
must  order  the  prosecution  to  be  dismissed,  un- 
less good  cause  to  the  contrary  Is  shown." 

To  this  moUon  the  state  replied  hj  the 

county  attoniey  as  follows: 

"(1)  That  It  Is  true  that  the  defendant  had  his 

preliminary  and  was  held  to  the  superior  court 
on  December  20,  1910,  and  that  the  transcript 
in  the  case  was  not  filed  b;  the  justice  of  the 
peace  with  the  clerk  of  said  coort  until  July  30, 
1911,  but  your  respondent  shows  to  the  court 
that  the  preliminary  was  held  so  shortly  before 
the  January  term  of  the  superior  court  that  said 
cause  could  not  have  been  brought  to  bearing  at 
said  term  Cor  want  of  time. 

"Bespondent  further  shows  to  the  court  that 
defendant  was  on  bond  from  the  date  of  the  pre- 
liminary, aud  had  attorneys  residtog  in  the  city 
of  McAlester,  and  that  the  delay  of  the  justice 
of  the  peace  in  sending  up  his  transcript  was 
not  called  to  the  attention  of  the  justice  of  the 
peace,  the  county  attorney,  or  the  court,  and 
that  said  transcript  was  in  fact  filed  by  the 
justice  of  the  peace  after  the  setting  of  the  crim- 
inal docket  for  the  July  term  of  said  court,  and 
that  the  county  attorney  did  not  find  such  tran- 
script  until  shortly  before  the  Sling  of  the  in- 
formation herein ;  that  when  he  did  find  It  he 
filed  the  information  immediately,  set  the  cause 
down  for  hearing  at  the  present  term  of  the 
court,  and  is  now  ready  for  trial. 

**BeBpondent  further  shows  to  the  court  that 


the  county  was  witbout  funds  wlA  iriileh  to 
hold  an  April  term  of  the  court,  without  power 
to  make  a  debt  for  such  expenses,  and  thn^ore 
could  not  hold  said  term. 

"Your  respondent  submits  that  he  has  shown 
sufficient  cause  for  not  bringing  this  case  to  a 
trial  sooner,  and  submits  tliat  said  motion 
should  be  denied." 

The  provision  of  Procedure  Criminal  above 
quoted  was  enacted  in  the  light  and  under 
the  operation  of  section  20,  Bill  of  Bights, 
providing  that  "in  all  criminal  prosecutions 
the  accused  shall  have  the  right  to  a  speedy 
and  pubUc  trial."  Const  art.  2.  {  20.  The 
autboritiea  uniformly  hold  that  such  statutes 
are  enacted  for  the  purpose  of  enforcing  the 
constitutional  right,  and  that  they  constitute 
a  legislative  construction  or  definition  of  the 
constitutional  provision.  Eubanfcs  t.  Ccls, 
4  OkL  Cr.  2S,  109  Pac.  736. 

It  was  the  duty  of  the  Justice  of  the  peace, 
as  the  committing  magistrate,  to  return  im- 
mediately to  the  clerk  of  the  superior  court 
of  Pittsburg  county  the  original  complaint, 
with  his  order  holding  the  defendants  to  an- 
swer the  same  Indorsed  thereon,  also  the  war- 
rant and  transcript  of  the  testimony  of  the 
witnesses  examined  before  him,  and  all  un- 
dertakings of  ball  taken  by  him,  together 
with  a  certified  transcript  of  the  proceedings 
as  they  appear  on  bis  dock^  Frooednre 
Criminal,  Si  5680,  5692. 

It  is  undisputed  that  two  terms  of  said 
court  had  passed  before  the  magistrate  re- 
turned to  the  derk  of  the  said  court  the  pa- 
pers In  the  case^  and  if  no  cause  existed  other 
than  appears  in  the  record  for  his  failure  to 
retom  tbem  Mrliw  than  lie  did,  be  wu 
guilty  of  Inexcosabte  negllgenoe.  Three  terms 
of  said  court  had  paased  without  an  Informa- 
tiott  being  filed  against  the  defendant  Un- 
der the  facts  as  shown,  the  court  below 
shoold  have  granted  the  defendant's  motion, 
and  dismissed  the  prosecullcm  against  blm. 
The  want  of  time  and  press  of  business  on 
the  part  of  ttie  county  attorney  Is  not  "good 
cause  to  the  contrary,"  within  the  meaning 
of  that  pbrase  as  used  In  said  section.  Tbe 
bond  mentioned  in  the  county  attorney's  re- 
ply was  for  the  appearance  of  the  defendant 
at  the  next  term  of  said  court,  and  we  know 
of  no  law  that  requires  the  defendant  or  bis 
attorneys  to  call  the  county  attorney's  attri- 
tion to  the  dereliction  of  tbe  conuuittlng  mag- 
istrate. The  filing  of  the  information  in  the 
trial  court  could  not  be  affected  by  the  condl- 
ti(m  of  the  court  fund. 

We  are  constrained  to  think  that  the  reply 
of  the  county  attorney  to  the  motion  to  dis- 
miss was  in  effect  a  confession  that  the  mo- 
tion was  well  founded.  It  f<^low8  that  the 
judgment  should  be  reversed,  and  the  court 
below  directed  to  dismiss  the  proseeation  and 
discliarge  the  defendant 

ABMSTBOMG^  P.  3^  and  VUBMAM.  In 

concur. 
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KISK  et  aL  T.  STATE.    (No.  A-2122.) 
(OriiDinal  Court  of  Appeals  of  OkUboma.  Nor. 
16,  1914.) 

(SyJlahut  by  the  Court,} 
L  CStiuiNAi.  Law   (g  376*)— Chabacteb  of 

DefENDAHT — RiOHT  TO  ATTACK. 

The  state  cannot  attack  the  charactw  tit  a 
defendant  unless  he  first  puts  that  in  isBue  bj 
iutroduciiiK  evidence  of  faia  good  character. 

[Ed.  Nute.— For  other  cases,  aee  Crimioal 
Law.  Cent  Dig.  H  811.  848;  Dec 

Dig.  S  87e.«] 

2.  Witnesses  (I  277*)— OBoaa-XBZAiaNAninr 

or  Accused — Bight. 

A  defendant,  by  aTaiUng  himelf  of  ttio  stat* 

utpry  privilege  of  becoming  a  witness  in  Us  own 
behalf,  has  voluntarily  changed  bis  status  from 
defendant  to  witness,  and  consequently  may  be 
cross-examined  within  the  usual  boundaries,  and 
thus  be  discredited  and  impeached. 

(Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  SS  632-«35 ;  Dee.  Dig.  $  277.«] 

3.  Witnesses  (|8  337,  343*)-~IiiFEACHuinT— 
Reputation — Scope  of  lN<itfiBT. 

Where  the  purpose  of  testimony  is  to  im- 
peach a  witness  for  want  of  truth  and  Teracity. 
the  iuQuiry  and  the  answer  must  be  as  to  his 
general  character  or  reputation  for  truth  and 
veracity  in  the  community  in  which  he  resides, 
and  testimony  as  to  the  general  reputation  of  a 
defendant  for  being  a  boot-legger  is  incompetent 
to  impeach  the  credibility  of  a  defendant  as  a 
witness  in  his  own  behail^  or  for  any  other  por- 
pose. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 

Cent.  Dig.  {{  793-796,  800-803;  Dec  Dig. 
H  337,  343.*] 

4.  CanaNAL  Law  ({  784*)— Inbtbtjctions— 

ClBCUUSTANTIAL  ETIDERCB. 

Where  the  evidenca  relied  npott  by  the 
state  is  entirely  circumstantial,  it  is  error  Cor 
the  court  to  refuse  to  give  a  requested  ins  trac- 
tion on  the  law  applicable  thereto. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  $fi  1883-1888,  1922, 1960 ;  Dec 
Dig.  S  784.*] 

Api)eal  from  Goonty  Court,  Bryan  Coun- 
ty; J.  L  Rappolee,  Judge. 

Floyd  Kirk  and  Charley  Masoner  were  con- 
victed of  violating  the  proUbitory  law,  and 
appeaL  Reversed. 

Kyle  &  Newman,  of  Dorant,  for  plaintiffs 
In  error.  Cha&  West,  Atty.  Gen.  (E.  O.  SpU- 
man,  Aaat  Atty.  Gen.,  d  counsel)  for  the 
StateL 

DOYLO,  J.  The  plalnttffs  In  error  and  one 
Clint  Darant  were  Jointly  Informed  against 
for  the  offense  of  tmlawfully  (Mmv^ing  In* 
toxicating  liqnor.  When  the  case  was  called 
for  trial,  on  the  request  of  the  county  attor- 
ney, the  case  aa  to  the  defendant  Darant 
was  by  the  court  dismissed.  Upon  their  trial 
the  Jury  found  the  defendants  guilty  and  as- 
sessed their  punishment  at  a  fine  of  $100  and 
90  days'  confinement  In  the  county  Jail.  The 
judgment  was  entered  on  the  IStli  day  of 
September,  1913.  To  reverse  the  Judgment, 
the.  defendants  appeal. 

The  evidence  offered  by  the  state  tended  to 
prora  the  following  facts:  That  on  the  night 


of  the  day  named  In  the  Information  Lib 
Heart  and  Tom  Tabor,  officers,  went  to  the 
bouse  of  one  Vauhoy,  in  the  southern  part  of 
Durant,  where,  a  dance  going  on,  they  se- 
creted themselves  in  the  alley,  and  shortly 
after  three  boys  came  out  of  the  house;  tbat 
they  heard  something  rattling  like  bottles; 
that  It  was  too  dark  to  see,  and  they  ran 
up  and  arrested  them;  that  they  searched 
them,  but  foiuid  no  intoxicating  liquor  on 
them.  They  then  secnred  a  light  and  found 
three  half-pint  bottles  of  alcohol  on  the 
ground  near  where  they  arrested  the  defend- 
ants. The  defendants  as  witnesses  in  their 
own  behalf,  and  for  each  other,  denied  ever 
having  possession  of  or  of  having  conveyed 
the  alcohol,  or  any  other  intoxicating  liquor. 

The  first  assignment  of  error  is  tbat  the 
court  erred  in  admitting  testimony  relating 
to  the  reputation  of  the  defendants.  It  ap- 
pears that,  o\'er  the  objection  of  the  defend- 
ants, three  witnesses  were  t)ermltted  to  tes- 
tify that  they  knew  the  reputation  of  the  de- 
fendants for  beidg  bootleggers,  and  that  It 
was  bad. 

The  Attorney  General  contends  that  under 
the  doctrine  of  the  Wllkerson  Case,  9  Okl. 
Cr.  662, 132  Pac.  1120,  the  general  reputation 
of  the  defendants  as  to  b^ing  booUeggera  was 
competent  and  admlBslblb  We  do  not  assent 
to  this  contention.  The  Wllkerson  Case  was 
a  proaecntlon  for  unlawful  posses^n  with 
intent  to  Tlolate  provlMons  of  the  prohib- 
itory law.  It  Is  held  in  that  case,  and  uni- 
formly in  all  cases  where  the  offense  dtiarged 
was  unlawful  possession  that  testimony 
tending  to  show  that  the  defendant  had  pre- 
vious^ sold  other  liquor,  or  kept  other  liq- 
uor for  sale.  Is  admissible  on  the  question  of 
Intent,  and  If  such  liquors  were  kept  at  a 
place  at  whldi  the  puMlc  generally  resorted, 
and  the  drcnmalances  of  the  case  Indicated 
that  sucli  place  was'  used'  for  the  purpose  of 
selling  intoxicating  liquor,  the  general  repu- 
tation of  Bnich  place  Is  admissible  on  the  ques- 
tion of  Intent.  The  charge  tat  this  case  fa  a 
violation  of  that  subdivision  of  the  enforce- 
ment act  which  provides  that  it  shall  be  un- 
lawful "to  ship  or  In  any  way  convey  such 
liquor  from  one  place  within  this  state  to 
another  place  therein,  except  the  conveyance 
of  a  lawful  purchase  as  herein  authorized," 
and  it  was  only  necessary  for  the  state  to 
prove  such  unlawful  conveyance.  It  was  not 
necessary  to  prove  unlawful  intent,  and  diar- 
acter  was  not  an  element  of  the  offense,  and 
did  not  tend  to  prove  the  issue  to  be  tried. 
Proctor  V.  State,  8  Okl.  Cr.  537,  129  Pac.  77. 

[1]  It  is  a  fundamental  principle  of  crim- 
inal law  that  the  character  of  the  defendant 
cannot  be  impeached  or  attacked  by  the  state, 
unless  he  puts  his  character  In  Issue  by  In- 
troducing evidence  of  good  character. 

Says  Bishop: 

"Bad  character  is  never  admissible  in  evidence 
agalnat  a  defendant  as  grooad  tar  iwesnmlng 
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guilt  ^is  doctrine  is  absolate ;  thus,  the  evi- 
dence of  steeling  a  horse  cannot  be  reinforced 
by  sbowing  that  the  defendant  is  an  associate 
of  horse  thieves."  1  Bishop's  New  Cr.  Proc 
par.  U12. 

And  we  bold,  the  fact  tbat  an  ofEmse  has 
been  coiAmitted  cannot  be  proved  by  com- 
moa  mmor  or  general  repute. 

It  aiqpeara  that  the  iur;  were  Instructed, 
over  tbe  defendants*  objection: 

"That  the  testimony  toochiog  the  ^neral  rep- 
utation of  these  defendants  as  to  bemg  bootleg- 
gers is  to  be  considered  by  you  only  touching 
the  credibility  of  these  two  defendants  and  for 
no  other  reason  or  purpose." 

The  gnestiou  presented .  la  whether  such 
evidence  is  competent  and  admlBsible  to  im- 
peach the  credibility  of  the  defendants  as 
witnesses. 

[2]  In  general,  It  may  be  said  that  a  de- 
fendant, by  availing  himself  of  the  statutory 
privilege  of  becoming  a  witness  in  his  own 
behalf,  has  voluntarily  changed  bis  status 
from  defendant  to  witness,  and  consequently 
may  be  cross-examined  within  the  usual 
boundaries,  and  thus  be  discredited  and  im- 
peached. Buxston  T.  State,  11  OkL  Cr.  — , 
143  Pac.  68. 

Our  statute  provides  (section  5046,  Bev. 
Laws)  that  a  witness  may  be  discredited  by 
showing  on  cross-examlnaHon  his  conviction 
of  a  criminal  offense. 

[3]  In  tbe  case  of  Hendrix  v.  State,  4  Old. 

Cr.  611,  113  Pac.  244,  It  la  held  that: 

"For  the  purpose  of  affecting  tbe  credibility 
of  a  witness,  he  may  be  aslced  as  to  whether  or 
not  he  has  ever  been  convicted  of  a  violation 
of  the  prohibitory  liquor  law  of  the  state." 

In  tlie  absence  of  any  further  specific  pro- 
vision in  our  Code  of  Criminal  Procedure,  the 
common-law  rule  prevails  (section  5543,  Bev. 
Laws);  and,  when  it  is  sought  to  Impeach 
a  witness  by  general  reputation,  the  inquiry 
and  the  answer  must  be  as  to  his  general 
character  or  reputation  for  truth  and  verac- 
ity in  the  community  In  which  he  resides. 
In  other  words,  where  the  purpose  of  testi- 
mony is  to  lmi)each  a  witness  for  want  of 
veracity,  the  testimony,  to  be  competent,  must 
be  confined  to  witness'  general  ctiaracter  or 
reputation  for  truth  in  the  community  in 
which  he  resides.  To  impeach  him  on  this 
inquiry  the  testimony  must  show  that  his 
general  reputation  for  truth  is  bad.  Knode 
V.  WUiiamson,  17  WaU.  586,  21  L.  ISd.  670. 

If  it  were  the  law  that  everything  which 
has  a  natural  tendency  to  lead  the  mind 
towards  a  conclusion  that  a  person  charged 
with  crime  Is  guilty  must  be  admitted  In  evi- 
dence against  him  on  the  trial  of  tbat  charge, 
the  argument  for  the  state  would  doubtless 
be  hard  to  answer;  but  the  law  Is  otherwise. 
It  is  tbe  law  tbat  a  defeudant  In  a  criminal 
case  la  presumed  to  be  Innocent  until  the  con- 
trary Is  proved  by  competent  evidence  beyond 
a  reasonable  doubt.  Whether  the  law  in  this 
respect  Is  wise  or  unwise,  whether  It  accords 
with  human  reason  and  experience,  whether 


it  affords  too  great  protection  to  tbe  crim- 
inal, or  too  little  to  aode^,  are  not  qnestlons 
wUb  which  we  have  to  da  It  Is  not  the  ptov' 
ince  of  the  courts  to  change  and  relax  the 
rules  of  evidence  in  order  to  facilitate  convic- 
tions In  a  particular  class  of  offenaes.  Until 
the  lawmaUng  power  Intervenes  and  pxe- 
Bcrlbes  differently,  the  same  rules  of  evidence 
must  govern  the  trials  of  defendants  In  this 
class  of  offenses,  which  govern  In  all  ottier 
criminal  trials. 

It  follows  that  evidence  of  Qie  general  rep- 
utation of  the  defendants  as  to  being  boot- 
leggers was  Incompetent  to  impeadi  tbe  cred- 
ibility of  the  defendants  as  witnesses,  or  tor 
any  other  purpose.  Its  admission  was  Oiere- 
fore  prejudicial  to  the  substantial  rights  of 
the  defoidants. 

[4]  The  next  assignment  Is  that  tbe  court 
erred  In  refusing  a  requested  instruction  on 
the  law  on  circumstantial  evidence.  The  evi- 
dence relied  upon  by  the  state  was  entirely 
circumstantial,  and  the  court  not  only  re- 
fused the  instruction  requested,  but  Allied 
to  charge  the  law  on  drcumstjintlal  evidence. 

In  Uutherford  v.  United  States,  1  OkL  Cr. 
194,  95  Pac.  753,  it  was  held  that: 

"Where,  In  a  criminal  case,  circumstantial  evi- 
dence solely  is  relied  on  for  a  conviction,  it  ia 
error  for  the  trial  court  to  fail  and  rtfuae  to  in- 
struct on  the  law  applicable  thereto  when  tbe 
defendant  requests  it. 

Under  the  evidence  In  tbe  case  the  reanest- 
ed  Instruction,  or  one  dmllar,  should  have 
been  given. 

We  do  not  deem  it  neceBaary  to  onulder 
the  other  asslgnmrats  of  error. 

For  the  errors  noticed,  tbe  Judgment  of 
conviction  is  reversed,  and  tbe  case  remanded. 

ABMSTBONO,  P.  J.,  ooncan.  FUBlfAN, 
J.,  not  paxticbMitlnc. 


BBIGLEB  T.  STATE.    (No.  A-19S1.) 

(Criminal  Oonrt  ot  Appeals  of  Oklahoma.  Nor. 

le,  1914.) 

(8v1ltthv9  by  tA«  OouriJ 

1.  HOUICtDB   (f  127*)— iNfOEMATIOW— StJMl- 

CIENCT. 

For  an  information  charging  murder,  ap- 
proved and  held  sufficient,  see  opuiion. 

[Ed.  Note.— For  other  cases,  aee  Honit^de, 
Cent.  Dig.  IS  192-194;  Dec.  Dig.  |  127.«] 

2.  CBiunrAL  Law  U  596*)— AppeaXt-Discbk- 

TIONABT  BUUnO  ~  DENIAL  OT  CONTIHU- 

ANCe. 

The  denial  of  an  application  for  continu- 
ance, although  sufficient  on  Its  face,  will  not 
justify  a  reversal  of  a  judgment  of  conviction 
when  under  the  light  of  other  proof  in  the  rec- 
ord it  is  clear  ttiat  tbe  evidence  desired  fzooi 
the  absent  wltaess  wonld  have  been  of  no  value 
if  produced,  or  at  best  merdy  camnlatlve. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1328-13S0;  Dec.  IMg.  | 
596.*] 
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sttoj  tbe  effect  <A  tbe  lame.  For  testiinonj 
held  to  be  admianble  in  rebuttal,  see  opinion. 

[Ed.  Note^For  other  cases,  see  Grimlnal 
Law,  Ceot  Diff.  H  1615-1618;  Dea  X>lg.  H 

683,  084:* 

For  other  definitions,  see  Words  and  Phrasea, 
First  and  Second  Series,  Rebuttal  Evidence.] 

a  CBimwAL  Law  (8}  822,  829*)— Ihstbuo- 

TIONS— SUFFICIKNCT— EEPETITI  ON. 

(a)  Instructions  of  the  court  are  to  be 
coDsidered  as  a  whole  and,  when  so  considered, 
if  they  do  not  disclose  prejadidal  error,  will 
be  sustained  on  appeal. 

(b)  Assignments  of  error  based  on  the  re- 
fusal to  give  requested  instractioos,  when  the 
record  dLscloses  that  the  material  and  proper 
elements  of  the  inatructiona  are  given  oj  the 
coart,  are  without  merit, 

Pld.  Notcv— For  other  cases,  see  Criminal 
Uw.  Gent.  Dig.  »  IMO,  1891.  19M,  1996, 
2011,  3158;  Dec.  iDig.  U  822,  829.*] 

9.  Gbiminal  Law  (Sf  946,  1156*)— Appbai#- 

DlSCBBTIONABT  BDUNG  —  MBW  THAL  — 

Grounds. 

(a)  A  motion  for  a  new  trial  based  on  the 

ground  of  newly  discovered  evidence  is  address- 
ed to  the  sound  discretion  of  tbe  trial  court, 
and,  unless  an  abuse  of  that  ducretion  is  dis- 
closed by  the  record  brought  here  for  review, 
thp  rulings  of  the  trial  court  will  not  be  dis- 
turbed. 

(b)  The  entire  record  of  the  trial,  as  well 
as  the  record  made  upon  the  hearing  of  the 
motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  will  be  examined  by  thu 
court  in  determining  whether  or  not  the  trial 
court  properly  exercised  its  discretion  in  pass- 
ing upon  such  motion. 

(c}  For  facts  which  sustain  the  rulings  of 
the  trial  court  in  denying  a  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  eri- 
dence,  see  opinion. 

[Ed.  Note.— For  other  cases,  aee  Criminal 
Law,  Cent.  Dig.  »  2324-2327,  2336,  3067- 
8071;   Dec.  Dig.  fif  946,  1156.«i 

Appeal  from  District  Court,  Comanche 
CouDty;  J.  P.  Johnson,  Judge. 

Henry  A.  Selgler  was  convicted  of  murder, 
and  appeals.  Affirmed. 

SteTOia  ft  Hyen  and  3.  V.  TbomM,  ill  of 
Lawton,  for  plalntUT  In  error.  G.  J.  Daven- 
port, Aast  Atty.  Oen.,  Jobn  Fain,  Ga  Atty., 
and  W.  C.  Henderson,  Aast  Co.  Atty.,  both 
of  Lawtca,  for  tbe  State. 

AJBMSTBONO,  P.  J.  TiM  plalntUt  In  er- 
ror, Henry  A.  Sdgler,  vae  convicted  at  the 
May,  1012,  term  of  the  dlatnct  conrt  of  Co- 
manche county  <m  an  Informatton  charging 
him  with  the  murder  ot  W.  A.  Stanford,  and 
the  death  penalty  Imposed  as  hla  punishment 
[1]  The  information  upon  which  the  convic- 
tion Is  based  Is  as  follows: 

"L  J.  A.  Fain,  county  attorney  of  the  county 
of  Comanche  and  state  of  Oklahoma,  duly  au- 
thorized and  empowered  by  law  to  inform  of 
offenses  committed  and  triable  withli^  said 
county  and  state,  in  tbe  name  and  by  the  au- 
thority of  the  state  of  Oklahoma,  come  now 
here  and  give  the  court  to  understand  and  be 
informed,  that  at  and  within  said  count?  and 
state,  OD  the  8th  day  of  January,  1912,  Henry 
A.  Seigler,  then  and  there  being,  did  then  and 
there,  willfully,  unlawfully,  purposely,  feloni- 
ously and  with  miUice  aforethought,  and  with- 
out authority  of  law,  and  with  the  premeditat- 
  ed  design  then  existing  In  the  mind  of  the  said 

■For  oUwr  cases  see  same  topic  and  smsUod  NUUBBR  Io  Dm.  Dig.  a  Am.  Dig.  Key-No.  SorlM  ft  Rep'r  IndUM 


S.  CBiumAL  Law  (|  41S*)— Bvidbhck— Seut- 
Suvme  Dbcuxations. 

Declarations  which  are  self-serving  In 
tbeir  nature,  and  which  do  not  form  a  part 
of  the  res  gests,  constitute  no  part  of  competent 
proof  in  the  trial  of  a  homicide  charge. 

[Ed.  Note.— For  other  coses,  see  Criminal 
Law,  Cent.  Dig.  Sl  928-935;  Dec.  Dig.  g  413.*] 

4.  BoMioiDE  (S  189*)— Evidence— STATEHENTfl 
BT  Dbceasbd— Sblf-Dbfbnm. 

When  the  issues  in  a  homicide  case  are 
baaed  upon  the  contention  that  the  plaintiff 
io  error  acted  In  bis  necessary  Klf-defense  from 
actual  and  impending  danger,  proof  of  state* 
mcBts  made  by  the  deceased  relative  to  r«DOte 
difficulties  be  had  had  with  others  are  not  prop- 
erly admissible,  at  least  when  there  is  no  con- 
tention based  upon  apparent  danger  and  when 
the  state's  case  must  stand  or  ull  upon  the 
homicide  being  established  as  a  deliberate,  un- 
warranted, and  premeditated  murder.  The  pur- 
pose of  this  chtfacter  of  testimony  in  all  esses 
IS  Uoiited  to  a  proper  and  weU-deflned  sphere. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Gent.  Dig.  i  898;  Dec.  DigrTlSO.*] 

5.  CBncxnAX.  Law  (g  1152*)— Appeai^Dis- 
cBETiowABT  Rdlingb— View  bt  Jubt. 

Tbe  rulings  of  the  trial  court  In  sending  or 
declining  to  send  the  trial  jury  to  the  scene  of 
a  homicide  for  the  purpose  of  permitting  them 
to  make  a  personal  inspection  of  the  premises 
and  surroundings  will  not  be  disturbed  by  this 
court  unless  it  is  made  clearly  to  appear  that 
sQch  court  acted  arbitrarily  and  abused  its  dis- 
crption  under  circumstances  which  tend  rea- 
lonnbly  to  indicate  that  tite  substantial  rights 
tbe  pewoa  on  trial  were  prejudiced  thereby. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  f|  8058-3067;  Dea  Dig.  { 

1152.*] 

6.  CRtuinAi.  Law  (|  1168*)— Withebbbs  (S 
40*)— Appeai^—Disorbtionabt  Rulinq. 

(a)  Objectiona  to  receiving  tbe  testimony 
of  s  witness  on  the  ground  that  he  was  of  such 
tender  age  as  to  be  incompetent  are  addressed 
to  tbe  Bound  discretion  of  the  court 

(b)  In  reviewing  an  assignment  of  error 
baaed  on  this  contention,  this  court  will  examine 
carefully  the  whole  record  of  the  examination 
of  snch  witness,  testing  his  intelligence  and 
<IiialificatI<Hiia  as  well  as  the  testimony  given  by 
him  at  the  trial,  and  unless  a  (dear  abuse  of 
discretion  is  apparent  the  rulings  of  tbe  trial 
court  will  not  be  disturbed. 

(c)  In  this  case  the  objection  to  receiving 
the  testimony  of  witness  Verne  Stanford  on 
this  ground  Is  wholly  vrithout  merit,  and  tbe 
trial  court  properly  permitted  him  to  testify. 

,  [Ed.  Note.— For  other  cases,  see  Criminal 
Uw.  Cent  Dig.  gg  3061-3066;  Dec.  Dig.  g 
1153;*  Witnesses,  Cent  Dig.  gg  97,  98;  Dec. 
Dig.  i  40.*] 

T.  Cruqnal  Law  (U  683,  684*)— OaoxB  of 
rioop— "REBirrTAi.  Teotimoiit.** 

{td  When  the  state  makes  ont  a  dear 
case  in  chief,  the  fact  that  certain  testimony 
W8B  reserved  for  rebuttal  which  would  have 
Men  admissible  in  estabtishiDg  tbe  case  in 
oiier,  but  which  is  dearly  in  rebuttal  of  the 
material  defense,  or  testimony  Introduced  in 
aetenee,  does  not  render  the  same  inadmissible 
in  rebuttal. 

(b)  Rebuttal  testimony  is  properly  that 
teatimony  which  is  given  to  explain,  repel, 
wmtettct,  disprove,  or  destroy  facta  given  in 
ewdence  by  an  adverse  party.  Any  evidence 
■My  be  given  in  rebuttal  which  is  a  direct  re- 
ply to  that  produced  by  the  other  side  or  a 
Contradiction  thereof,  or  which  tends  to  de- 
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Henry  A.  Selgler  to  effect  the  death  of  a  cer- 
tain person  in  being,  to  vft,  W.  A.  Stanford, 
with  certain  deadly  and  dangerous  weapons, 
to  wit,  a  rock  weighing  about  three  pouuds, 
did  strike  the  said  W.  A.  Stanfoid  in  and  on 
the  bead  and  body,  and  with  a  certain  shot- 
cun  did  shoot  bullets  and  lenden  shot  into  the 
fare,  head  and  body  of  the  said  W.  A.  Stanford, 
and  so  made  mortal  wounds  In  and  npon  the 
face,  body  and  head  of  the  said  W.  A.  Stanford, 
of  which  mortal  wounds  so  made  as  aforesaid, 
the  said  W.  A.  Stanford  then  and  there  on  the 
8tfa  day  of  January,  1912,  in  the  county  of 
Comanche  and  state  of  Oklahoma,  did  die,  as 
was  Intended  by  the  said  Henry  A.  Seigler  he 
sbould  do;  and  so  the  said  Henry  A  Seigier, 
at  the  time  and  place  aforesaid,  and  in  the 
manner  aforesaid  feloniously,  and  with  malice 
aforethought,  did  without  authority  of  law,  and 
with  a  premeditated  design  to  effect  the  death 
of  the  said  W.  A.  Stanford,  him,  the  said  W. 
A.  Stanford,  kill  and  murder,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  pro* 
vided  and  against  the  peace  and  dignity  of  the 
state." 

A  demurrer  was  filed  by  coansel  for  plain- 
tiff In  error  which  was  overruled  by  the 
court 

Many  assignments  of  error  are  set  out  In 
the  petition  In  error.  Most  of  tbem,  however, 
are  wholly  without  merit 

The  bomldde  oat  of  which  this  conviction 
grew  occurred  in  the  northwest  part  *of  Co- 
manche county  OQ'  the  8th  day  of  January, 
1912.  Some  time  prior  the  plaintiff  In  error 
and  the  deceased  had  made  settlements  on 
the  same  quarter  section  of  land,  each  In  the 
endeavor  to  enter  It  under  the  homestead 
laws  of  the  United  States.  The  settlements 
were  apparently  made  at  the  same  time.  The 
plaintiff  in  error  made  his  first  settlement 
some  distance  from  where  the  deceased  made 
his.  Later,  plaintiff  In  error  built  a  hut  at 
or  near  the  place  upon  which  the  deceased 
entered  the  premises  and  attempted  to  estab- 
lish bis  settlement  There  was  a  small  log 
cabin  on  the  premises  at  the  time  these  men 
*  began  their  efforts  to  acquire  the  land  under 
the  homestead  laws  of  the  United  States. 
This  cabin  apparently  was  claimed  by  one 
Spencer.  Under  rulings  of  the  United  States 
land  office,  Seigier  was  awarded  the  home- 
stead entxj.  Stanford  immediately  filed  a 
contest  in  which  Spencer  was  Joined.  Some 
other  person  was  also  Joined  with  Seigier. 
trending  a  determination  ot  the  contest  pro- 
ceedings Stanford  vrent  npon  the  premises 
and  occupied  the  log  cabin,  and  in  addition 
placed  thereon  a  tent  immediately  adjoining 
the  cabin.  A  space  of  only  a  few  feet  Inter* 
vened  between  the  cabin  occupied  by  Stan- 
ford and  the  hut  erected  by  plaintiff  in  error. 
After  making  original  settlement,  it  appears 
that  the  deceased  went  away  to  vMt  his  fam- 
ily who  lived  at  Goyle,  Okl.,  and  npon  his  re- 
turn the  plaintiff  in  error  had  put  up  some 
wire  which  was  attached  to  the  log  cabin: 
This  wire  was  taken  down  by  the  deceased. 
The  plaintiff  in  error  was  away  from  home 
at  work  and  returned  that  night 

The  testimony  on  b^alf  of  the  state  and 
that  on  behalf  of  the  accused  differs  In  many 


material  respects  from  this  time  tmtn  after 
the  h(»nlcide.   The  testimony  on  behalf  of 
the  state  tends  to  establldi  the  fiict  that  the 
plalntlfl  in  error  was  a  la^  man  physically, 
possMsed  ot  an  ovoheartng  disposition;  that 
upon  finding  the  deceased  on  the  premises 
he  ordered  him  to  take  down  his  tent  and 
get  his  belongings  off  the  place,  using  em- 
phatic language  and  profanity.   The  deceas- 
ed declined  to  comply,  contending  that  he  had 
a  lawful  right  to  joint  occupancy  pending  the 
determination  of  the  litigation.    Upon  an- 
other occasion  the  plaintiff  in  error  demand- 
ed the  deceased  to  move  away  and  told  him 
that  the  quarter  section  was  too  small  for 
both  of  them  to  live  on.    Numerous  threats 
to  kill  the  deceased  and  threats  which  implied 
that  be  intended  to  kill  him  If  he  did  not 
abandon  the  premises  were  introduced  In  evi- 
dence by  the  state.  Other  circumstances  were 
Introduced  which  tended  to  show  that  plain- 
tiff In  error  had  attempted  hostile  demonstra- 
tions against  the  deceased.   Growing  out  of 
the  differences  between  these  two  men  and 
their  families,  several  complaints  were  filed 
by  deceased  against  the  plaintiff  In  error, 
none  of  which  were  prosecuted  to  a  success- 
ful termination.    On  the  day  prior  to  the 
homicide,  the  deceased  bad  filed  two  or  three 
additional  complaints  against  the  plaintiff  in 
error.   On  the  morning  of  the  homicide  the 
deputy  sheriff  in  whose  hands  warrants,  bas- 
ed on  the  complaints,  had  been  placed,  called 
the  plaintiff  In  error  on  the  telephone  of  one 
Allen,  a  neighbor,  advising  that  he  had  the 
warrants  and  arranged  for  the  plaintiff  In  er- 
ror to  come  down  to  meet  htm  at  the  office  of 
the  township  Justltt  of  the  peace.  Plaintiff 
In  error  went  back  to  his  house  and  cut  a  lit- 
tle wood  for  the  use  of  his  wife,  and  made 
preparations  apparently  to  go  to  the  office  of 
the  justice  of  the  peace.  He  took  his  gun  and 
left  the  house,  and,  according  to  the  pnxtf  In- 
troduced by  the  state,  also  took  a  large  ro<^ 
in  his  hand.    The  deceased,  Stanford,  was 
cutting  wood  at  the  comer  of  his  cabin  only 
a  few  feet  from  the  door  of  the  hut  occupied 
by  the  plaintiff  in  error.  The  plaintiff  In  er- . 
ror  came  out  of  his  hut,  walked  directly 
toward  where  Stanford  was,  and  Just  before 
reaching  him  was  seen  by  Mrs.  Stuiford,  who 
opened  the  door  and  ran  out,  whereupon  the 
plaintiff  in  error  threw  the  rock  and  hit  tha 
deceased,  who  was  stooping  over  chom^ng 
wood,  on  the  head,  fractured  Ids  skiill,  and 
knocked  him  down.  Mrs.  Stai^rd  interceded 
with  the  plaintiff  In  error  and  begged  him 
not  to  kill  her  husband,  whereupon  lis  pointed 
the  gun  whldi  he  had  brought  from  his  hut 
into  her  face.  She  stuped  back  a  short  dls* 
tance.   In  the  meantime  the  deceased  had 
turned  over  on  his  back  and  lud  raised  np 
his  head  slightly,  mie  plaintiff  in  OTor  point- 
ed the  gun  immediately  npon  him  and  fired, 
the  diarge  of  shot  entered  the  face  to  the 
left  of  the  nose,  and  tiirongh  the  llpa.  Death 
ensued  immediately. 
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A  Htlte  mm  of  tbe  deceased.  Terns  Stan- 
tarit  was  oat  In  the  fwed  where  tala  father 
vas  catting  wood  at  the  thne  of  the  honilcide. 
Two  other  (AUdren  had  gtme  to  a  well  or 
Offing  a  few  hundred  yards  away  for  water. 
Aa  soon  as  th^  returned  to  the  hoase  the 
cUldFen  were  sent  to  nottfy  nelgbbors  UtIhk 
In  the  commanlty,  a  few  of  vrbom  arrived 
tMtore  tbe  officua  reached  the  eeene.  The  de- 
ceased was  found  lying  on  his  back.  The  ax 
wlQi  which  he  had  been  cutting  wood  was 
under  bis  body,  the  blade  being  about  his 
blps,  the  handle  extending  out  from  his  right 
Btde.  The  right  hand  of  deceased  was  lying 
across  the  ax  handle  on  hla  right  side.  His 
left  band  was  folded  on  his  breast  A  num- 
ber of  the  teeth  of  deceased  were  pitted  up 
ftroand  tbe  t>ody.  Tbe  store  wood  which  he 
was  cutting  was  lying  under  and  near  his 
body. 

Mrs.  Stanford  and  her  little  son  testified 
to  tbe  facts  occurring  immediately  before 
aod  at  tbe  time  of  the  homicide,  eacb  of 
wbom  say  that  no  otber  person  except  tbem- 
sdves,  the  deceased,  and  tbe  plaintiff  in 
error,  were  present  Other  witnesses  testlQed 
to  tbe  wound  on  the  bead  of  the  deceased  and 
Id  req^onse  to  questions  of  the  county  attcur- 
certain  witnesses  testified  there  was  a 
large  knot  on  tbe  t>ack  of  the  deceased  be- 
low the  shoal  der. 

Tbe  plaintiff  in  error  and  bis  wife  testified 
hi  his  behalf.  Each  say  that  they  were  both 
presoit.  Tbeir  testimony  is  to  the  effect  that 
tbe  plaintiff  in  error  had  started  to  meet  the 
officer  according  to  his  promise;  that  he  took 
his  gun  and  doga  and  started  along  the  usual 
route;  that  as  he  approached  the  cabin  of  tbe 
deceased  the  deceased  was  chopping  wood; 
that  Mrs.  Stanford  ran  out  of  the  cabin,  grab- 
bed hold  of  plaintiff  in  error,  and  began  to  ex- 
coriate tdm  for  the  way  he  Iiad  treated  their 
family;  that  the  little  son,  Verne  Stanford, 
b^n  to  hack  him  in  the  back  and  on  tbe  legs 
wltb  a  bucksaw ;  tliat  tbe  deceased  drew  biS 
ax  and  advanced  several  steps  toward  htm 
with  tbe  ax  uplifted  in  a  manner  whi<^  In- 
doced  In  him  (the  plaintiff  In  error)  the  be- 
lief that  he  was  about  to  be  killed;  that 
ttaereapon  be  shot  the  decea'sed;  that  the 
mosEle  of  the  gun  was  elevated;  that  the 
Bhot  ranged  upward;  that  he  killed  Stanford 
In  his  necessary  sdf-defense;  that  he  did 
&ot  strike  deceased  wltb  a  rock  and  had  no 
rock  or  other  heavy  instrument  in  bis  bands 
at  tbe  tloww 

Immediately  after  tlie  shot  was  fired,  tbe 
Idalntiff  in  enor  went  to  the  home  of  a  near 
Ddlhbor,  called  the  deputy  sherllf  whom  be 
lud  ^reed  to  meet  at  the  office  of  the  Jus- 
tice of  the  peac^  and  advised  him  to  come 
op  at  once.  The  officer  asked  him  what  the 
trouble  was.  He  replied:  "Trouble  enough! 
^3oae  (m  up  and  eee."  This  neighbor  Allen 
ud  a  brother  who  lived  with  htm  accompa- 
»Isd  the  plaintiff  In  error  hack  to  tbe  scene  of 
Oi%  homldd^  where  the  plalntifl  in  error 


pointed  out  certain  objects,  among  them  a 
bucksaw  lying  in  tbe  yard.  In  his  testimony 
the  plaintiff  in  error  denied  each  and  every 
threat  to  kill  or  injure  the  deceased  that  was 
proved  by  the  state,  but  admitted  eacb  and 
every  conversation  In  which  tbe  state  con- 
tended the  threats  were  made.  Be  also  ad- 
mitted the  times  and  placw  and  tbe  persons 
with  whom  the  converaatlons  were  had; 
there  being  no  material  differrace  except  his 
denial  that  any  threat  was  made  in  any  of 
the  conversations. 

Other  witnesses  testified  for  the  plaintiff  in 
error,  among  them  an  undertaker,  who  said 
that  he  saw  the  knot  on  the  back  of  the  de- 
ceased, saw  it  removed,  and  that  it  was  a 
fatty  tumor. 

On  rebuttal  the  state  introduced  the  testi- 
mony of  physicians  who  held  a  post  mortem 
examination  upon  the  body  of  the  deceased. 
Their  testimony  tended  to  show  that  the 
wound  in  the  back  of  the  head  was  inflicted 
with  a  rugged  instrument  and  fractured  the 
skull  from  the  crown  of  the  head  to  the  base 
thereof,  and  that  this  was  in  Itself  a  fatal 
wound  and  was  made  by  an  external  In- 
Jury;  that  the  shot  which  entered  to  tbe  left 
of  the  nose  and  through  the  upper  Hp  of  de- 
ceased ranged  downward  and  lodged  In  the 
muscles  of  the  neck;  that  none  of  the  shot 
ranged  upward,  and  none  of  them  penetrat- 
ed the  brain.  These  physicians  removed  the 
skull  and  brain  and  made  a  thorough  exam- 
ination, and  all  agree  that  no  shot  entered 
tbe  brain  and  notbli^  Indicated  any  upward 
range  or  any  deflection  of  tbe  charge.  The 
tongue  was  practically  severed  at  Its  base. 

Verne  Stanford  was  called  as  a  witness  by 
the  state  and  testified  that  he  was  eight  years 
old ;  that  be  was  in  the  yard  at  tbe  time  of 
the  homldde;  tlwt  be  did  not  have  the  buck- 
saw out  In  tbe  yard  at  that  time;  that  he 
did  not  attack  the  plaintiff  in  error  with  the 
bucksaw ;  that  hla  mother  did  not  take  hold 
of  said  plaintiff  in  error  before  he  threw 
the  rock  and  fired  the  shot;  that  he  brought 
a  bucksaw  out  into  the  yard  after  his  father 
had  be«i  killed  and  left  It  there  when  his 
mother  told  him  to  run  over  to  a  neighbor's 
for  assistance^  A  large  rode  was  found  near 
the  body  of  deceased.  There  were  a  number 
of  other  rocks  In  the  yard,  but  they  were  Im- 
bedded in  the  ground  and  could  not  be  re- 
moved on  account  of  the  frozen  condition 
of  the  earth.  A  large  pile  of  rocks  similar 
to  tlie  one  found  near  the  body  of  deceased 
were  shown  to  have  been  lying  on  the  ground 
near  where  tbe  plaintiff  In  error  had  been 
cutting  wood. 

On  behalf  of  plaintiff  In  error,  certain  tes- 
timony was  Introduced  in  snrrebuttal  toid- 
Ing  to  show  that  there  was  a  blood  splotch 
on  a  certain  log  opposite  where  plaintiff  In 
error  contended  deceased  was  standing  when 
he  was  shot  ^le  log  from  the  hot  was  In- 
troduced In  evtdeno^  and,  according  to  the 
testimony  of  a  pliysidan  who  made  a  micro- 
scopic examination  thereof,  the  blood  splotch 
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was  human  blood.  One  witness  testified 
that  he  noticed  the  Mood  on  this  log  on  the 
day  of  the  homicide  and  that  it  appeared  to 
him  to  be  a  fresh  stain. 

The  state  introduced  witnesses,  among 
them  Justice  of  the  Peace  Meers,  who  said  he 
examined  the  lo^  on  the  day  of  the  bomldde; 
that  he  took  no  testimony  In  reference  to  it 
because  the  blood  was  old  and  had  been  dry 
a  long  time.  Other  witnesses  for  the  state 
testlfled  that  a  rabbit  and  oppossum  had  been 
fastened  to  a  nail  driven  in  one  of  the  logs 
of  the  cabin  near  where  this  blood  splotch 
was  found  and  had  been  skinned  and  dressed 
a  few  days  before  the  homicide. 

After  the  conviction,  counsel  filed  a  motion 
for  a  new  trial,  and  among  other  grounds 
set  out  an  allegation  of  newly  discovered  evi- 
dence. They  had  had  certain  tests  made  of 
the  dried  blood  found  on  the  log  of  the  hut 
that  was  introduced  in  evidence.  These  tests 
were  made  by  an  army  surgeon  at  Ft  Sill 
and  the  state  chemist  at  Norman,  Okl.  Each 
of  them  testified  that  in  their  Judgment  the 
splotch  was  made  by  human  blood.  Upon 
this  testimony  and  supporting  testimony  as 
to  diligence  the  allegation  of  newly  discov- 
ered evidence  was  predicated.  The  motion 
for  a  new  trial  was  overruled  by  the  trial 
court,  the  death  sentence  was  pronounced  in 
accordance  with  the  verdict  of  the  Jury,  and 
the  cause  appealed  to  this  court.  The  ap- 
peal was  filed  on  March  26,  1Q13;  but  no 
briefs  were  filed  on  behalf  of  plaintiff  in  er- 
ror untU  the  21st  day  of  March,  1914. 

The  tirst  assignment  of  error  is  based  on 
the  contention  that  the  court  erred  in  over- 
ruling the  demurrer  of  the  plaintiff  in  error 
to  the  information  in  this  cause.  The  de- 
murrer was  wholly  without  merit  and  friv- 
olous and  was  properly  overruled. 

[2]  The  next  assignment  of  error  present- 
ed is  based  on  the  contention  that  the  court 
erred  in  overruling  a  motion  for  continuance. 
The  affidavit  for  continuance  was  based  on 
the  ground  that  Albert  Decker  had  been  serv- 
ed with  a  subpoena  to  attend  as  a  witness, 
but  that  he  had  left  the  Jurisdiction  of  the 
court  and  could  not  be  obtained  at  Lhe  trial. 
The  application  sets  out  that  If  Decker  was 
present  he  would  testify  that  he  heard  a  con- 
versation between  plainti£F  in  error  and  Art 
Hinson;  that  he  (plaintiff  in  error)  did  not 
say  that  if  Stanford  interfered  with  him  any 
more  he  would  make  him  look  more  like  a 
half-breed  coyote  than  he  was;  that  the 
plaintiff  in  error  did  not  state  in  substance 
or  words  that  he  could  not  stand  to  be  drug 
into  court  by  Stanford  any  more,  nor  that 
if  Stauford  pulled  him  any  more  that  he 
(Stanford)  would  not  be  at  the  trial. 

In  the  light  of  other  proof  in  the  record, 
this  evidence  would  not  have  been  of  value  if 
produced.  Bethel  v.  State,  8  Okl.  Cr.  61,  126 
Pac.  698. 

[3]  The  next  assignment  of  error  Is  that 
the  court  erred  in  refusing  to  permit  wit- 
ness Allen  to  testify  to  certain  conversations 


which  he  bad  had  wiUi  plalntliC  In  error. 
Counsel  attempted  to  introduce  by  this  wlt^ 
ness  statements  that  he  bad  been  assoclatoS 
with  the  plaintiff  in  error  intimately  for  a 
long  time,  and  that  he  never  beard  him  say 
anything  against  the  deceased  nor  manifest 
any  anger  or  use  any  violent  language  toward 
the  deceased.  The  objection  to  this  character 
of  examinatioh  was  properly  sustained.  It 
clearly  appears  from  the  record  that  this 
witness  was  a  strong  partisan  of  plaintiff  In 
error.  Such  statements  were  not  offered  as 
part  of  the  res  gestie  and  could  have  only 
been  self-serving  statements  which  constitute 
no  part  of  competent  proof  under  the  Issue 
on  triaL 

[4]  The  next  assignment  of  error  is  based 
on  the  contention  that  the  court  erred  in 
refusing  to  permit  witness  Allen  to  testify 
to  a  certain  statement  which  had  been  made 
to  him  by  the  deceased  relative  to  baring 
shot  a  man  some  time  in  his  past  life  in  the 
state  of  Texas,  and  had  spent  $1,800  getting 
out  of  the  trouble;  that  upon  another  occa- 
sion he  had  drawn  a  gun  on  a  banker  wha 
refused  to  pay  him  for  some  work,  and  forced 
a  collection  of  his  debt,  and  one  or  two  other 
similar  transactions.  This  testimony  was 
not  admissible  and  was  properly  excluded 
by  the  trial  court  It  was  entirely  too  remote 
and  worthless  to  be  of  value  as  Indicating 
any  ill  feeling  on  the  part  of  the  deceased 
toward  the  plaintiff  in  error.  On  the  trial 
of  this  cause  the  sole  and  only  reliance  of 
the  plaintiff  In  error  vras  that  he  acted  in  his 
necessary  self-defense  from  an  assault  then 
t)eing  made  upon  him  with  a  deadly  weapon, 
and  not  in  the  reasonable  apprehension  of 
danger  on  account  of  threats  or  the  violent 
disposition  of  deceased.  Under  no  state  of  tbe- 
case  presented  by  the  record  was  this  testi- 
mony competent.  This  character  of  testimony 
would  be  admissible  only  for  the  purpose  of 
tending  to  show  that  the  accused  acted  In  a 
reasonable  manner  and  under  drcnnistances- 
which  disclosed  an  apparent  danger  of  Imme- 
diate bodily  harm.  His  testimony  and  theory 
of  defense  was  not  bued  aa  apparent  danger, 
but  on  actnaMnd  impending  dai^T.  If  the 
state  of  facta  produced  were  true,  tbe  homi- 
cide was  Justified  on  the  ground  of  necessary 
self-defense: 

Tbe  next  aaslgnnient  of  orror  arced  ta 
based  on  tbe  contention  that  the  county  a^ 
tomey  was  gaSMj  <tf  misconduct  In  making 
objection  to  the  Introduction  of  tbe  foregoing 
testimony  by  using  the  language:  "I  think  It 
is  time  this  rot  was  stoi^)ed;  it  violates  every 
rule  of  evidence."  The  rulings  of  the  court, 
disclosed  by  the  record  indicate  no  prejudi- 
cial error.  The  use  of  such  language  by 
counsel  on  either  side  should  not  be  Indulged 
in  whether  Justified  or  not 

15]  The  next  assignment  of  error  to  be  con- 
sidered is  that  the  court  erred  In  declining 
to  send  the  Jury  to  the  scene  of  the  homicide 
for  the  purpose  of  permitting  them  to  inspect 
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the  premises  and  suiTonndinga.  Tlils  conten- 
tion Is  vrbdOj  wlttaoot  merit  The  scene  was 
scnne  25  w  SO  miles  from  Oie  county  sMt 
In  a  remote  and  monntalnoos  country.  The 
trial  Judce  In  conslderlns  the  application 
stated  that  he  had  no  means  of  transporting 
the  jury  hi  a  body  to  the  scene;  that  nothing 
had  developed  In  the  trial  to  Indicate  any 
necessity  for  such  action;  that  he  had  no  ob- 
jection to  sending  the  Jury  to  the  aeeae  it 
they  desired  to  go  and  would  do  so  at  any 
time  8  request  might  be  made  by  the  Jury  be- 
fore a  verdict  was  reached,  that  they  would 
like  to  make  a  personal  Inspection  of  the 
scene  of  the  homicide.  There  Is  not  a  single 
suggestion  In  the  record  that  would  Indicate 
In  the  remotest  degree  that  any  Information 
or  light  would  have  been  gained  by  such  a 
vlslL  It  would  have  been  a  useless  expense 
of  the  taxpayers'  money  of  Comanche  county 
and  an  unnecessary  hardship  on  the  officers 
and  Jurors  to  have  required  such  a  trip.  The 
rulings  of  the  trial  court  in  declining  the 
request  were  In  our  Judgment  entirely  proper. 
A  plat  of  the  scene  was  made  by  a  civil  en- 
gineer which  was  Introduced  In  evidence. 
Photographs  of  the  buildings  and  surround- 
ings were  also  introduced  and  detailed  ex- 
planations of  all  made  by  experts.  A  man 
of  ordinary  Intelligence  could  have  under- 
stood all  the  Burroundlngs  of  the  homicide 
from  the  testimony. 

[6]  The  next  assignment  of  error  is  based 
on  the  contention  that  the  court  erred  In 
permitting  witness  Verne  Stanford  to  testi- 
fy on  account  of  his  tender  age.  After  a 
thorough  and  grilling  examination  by  counsel 
for  plaintiff  In  error,  this  witness  disclosed 
a  remarkable  degree  of  Intelligence  for  a  per- 
son of  his  age  and  opportunities.  He  showed 
entire  frankness  and  a  thorough  understand- 
ing of  bis  duties  as  a  witness.  Objections 
to  this  character  of  testimony  are  addressed 
to  the  sound  discretion  of  the  conrti  and  un- 
less an  abuse  of  that  discretion  is  shown  this 
court  will  not  inverse  a  conviction  on  that 
ground.  Upon  a  careful  examination  of  the 
testimony  of  this  chUd  and  the  grilling  he  re- 
ceived at  the  hands  of  counsel,  we  are  of 
opinion  that  the  trial  couri  exercised  Its  dis- 
cretion pn^rly.  The  witness  apparently 
was  a  nmdi  more  capable  and  IntelUgent  one 
than  many  persons  of  mature  age.  The  as- 
signment Is  without  merit. 

[7]  It  is  fnrttier  contended  by  counsel  that 
the  testimony  of  this  witness  was  not  com- 
petent because  it  was  not  proper  rebuttal. 
This  contention  is  also  without  merit.  The 
major  portion  at  hla  testimony  was  wholly 
in  rebuttaL  Certain  incidental  statements 
possibly  w«re  not  strictly  rebuttal.  13ie 
plaintUC  in  error  had  testified  in  hla  own 
behalf  that  this  witness  assaulted  him  with 
a  hucdEsaw.  The  witness  testified  that  he  did 
not  make  such  an  assault;  that  the  hnclesaw 
was  not  even  in  the  yard  at  the  time.  Plain- 
tiff in  earn  testified  that      did  not  throw 


a  rock  and  strike  fbe  deceased.  This  wit* 
ness  testified  that  he  did  throw  a  rock  and 
strike  the  deceased.  Plaintiff  in  error  had 
also  testified  that  the  deceiued  was  stand- 
ing up  in  the  act  of  striking  hhu  with  an 
uplifted  ax  when  the  shot  was  fired.  This 
witness  testified  that  the  deceased  was  lying 
on  the  ground  when  he  was  shot  We  are 
unable  to  determine  under  what  theory  this 
evidence  would  not  be  considered  rebuttal. 
Counsel  fall  to  advance  any  reason  in  their 
argument  Hampton  v.  State,  7  OkL  Cr.  281, 
123  Pac.  671,  40  U  B.  A.  (N.  S.)  43. 

The  next  assignment  of  error  ia  based  on 
the  contention  that  the  court  erred  In  permit- 
ting Drs.  Meeker.  Gooch,  and  Brosheara  to 
testify  to  the  facts  disclosed  by  their  post 
mortem  examination.  This  assignment  is 
based  on  the  contention  that  these  facts 
should  have  been  introduced  by  the  state  In 
the  case  in  chief  and  that  plalntiCT  in  error 
was  greatly  prejudiced  by  reason  of  the  fact 
that  they  were  reserved  for  rebuttaL  In  sup- 
port of  this  contehtl<m  no  authority  is  cited 
In  the  brief  and  no  reasonable  argument  Is 
advanced.  In  this  case  the  killing  was  admit- . 
ted;  the  defense  was  that  of  self-defense. 
All  the  state  was  required  to  prove  was  the 
unlawful  kllling  and  the  circumstances  there- 
ot  This  was  done.  In  the  defense,  testi- 
mony was  introduced  tending  to  establish 
facts  in  Justiflcatlon  of  the  killing.  Among 
them  was  testimony  by  plaintiff  in  error 
himself  to  the  effect  that  he  had  the  butt 
of  the  gun  below  the  waist  band  of  his 
pants,  the  muzzle  of  the  gun  elevated,  and 
shot  the  deceased  when  the  deceased  was  ap- 
proaching him  in  an  effort  to  strike  him  with 
an  ax,  and  that  the  shot  ranged  upward. 
This  testimony  In  rebuttal  exploded  the  the- 
ory of  defense  and  was  necessarily  strong 
testimony  tending  to  establish  the  real  facts 
in  connection  with  the  homicide,  and  In  a 
great  measure  must  hare  convinced  the 
minds  of  the  Jury  that  the  homicide  was  a 
rutbleBs  murder.  Tbe  fact  that  testimony  is 
admissible  in  chief  does  not  necessarily  ex- 
clude it  In  rebuttal.  This  testimony  was  in 
rebuttal  of  the  theory  of  self-defense  inter- 
posed by  counsel  on  behalf  of  plaintiff  in 
error  and  shattered  his  testimony  and  his 
contention  that  he  killed  tbe  deceased  at  a 
time  when  he  was'  being  assaulted  by  him. 
It  also  strengthens  the  contention  of  the 
state  that  the  deceased  was  lying  on  the 
ground  when  he  was  shot  This  defense  was 
evidently  made  upon  tbe  theory  that  tbe  state 
expected  to  rely  on  the  contentlmi  that  Hie 
rock  thrown  by  the  accused  hit  him  in  the 
back  and  made  the  knot  which  was  after- 
ward diown  by  them  to  he  a  fatty  tumor  and 
not  made  by  a  rock.  The  proceedings  dis- 
close the  fiict  that  the  county  attorney  knew 
all  the  while  that  the  knot  was  a  tumor  and 
at  no  time  contended  that  It  was  made  by 
the  rock.  The  only  contention  disclosed  is 
that  he  relied  on  the  theory  that  the  rock 
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was  tbrown  by  plaintiff  In  error  and  frac- 
tured the  Bkull  of  the  deceased  and  that  he 
was  lying  on  his  back  in  a  helpless  condition 
when  he  was  shot  in  the  foce  by  plaintiff  in 
error.  The  testimony,  In  oar  judgment,  was 
pTopetls  leserred  for  rebuttal,  and  the  ob- 
jection to  Its  introduction  properly  orermled 
by  the  tiial  court 

Assignments  based  on  certain  other  evi- 
dence In  rebuttal  are  urged,  but  they  are  all 
covered  by  the  disposition  ct  the  foregoing. 
We  fkil  to  find  any  error  In  the  proceedings 
of  the  trial  court  In  refer^ioe  to  Gbe  Inteo- 
ductlon  of  testimony.  In  foc^  out  of  abun- 
dant precaution,  the  trial  court  was  eminently 
fair  to  the  plaintiff  in  error.* 

[I]  Certain  assignments  are  stated  In  the 
brief  as  being  based  upon  prejudice  growing 
out  of  in^xuctlons  of  the  court  An  exam- 
ination of  the  instructions  indicates  that  they 
are  entirely  fair.  Counsel  pr^nt  no  plausi- 
ble argnmoit  to  the  contrary.  Not  an  au- 
thority is  cited  and  not  a  line  of  argument 
pointing  out  a  defect  applicable  to  the  state 
of  facts  disdosed  by  the  record.  Taken  all 
togeOier^-and  inatructlons  must  be  consid- 
ered as  a  whole — they  were  fair  and  properly 
submitted  all  issues. 

Certain  assignments  are  based  on  the  fail- 
ure of  the  court  to  give  Instructions*  request- 
ed by  counsel  for  plaintiff  In  error.  An  ex- 
amination of  the  record  discloses  that  all  ma- 
terial elements  of  the  instructions  requested 
were  given,  and  no  error  is  disclosed  by  the 
action  of  the  court  In  refusing  to  give  the  re- 
quested charges. 

[9]  The  next  and  only  assignment  urged 
which  was  entitled  to  serious  consideration 
by  the  trial  court  Is  based  upon  an  allega- 
tion in  the  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence.  The 
examination  of  Dr.  Farrinbaugh,  an  army 
surgeon  stationed  at  Ft  8111,  was  lengthy  and 
thorough.  From  bis  testimony  there  is  no 
donbt  that  the  blood  he  examined,  and  which 
the  testimony  indicated  was  taken  from  a 
log  in  the  wall  of  the  cabin  occupied  by  the 
deceased,  was  human  blood.  He  Is  supported 
in  this  contention  by  Dr.  De  Barr,  state  chem- 
ist There  is  other  testimony  in  support  of 
the  contention,  all,  however,  bearing  on  the 
diligence  of  counsel  in  connection  with  this 
feature  of  the  case  and  In  support  thereof  by 
other  witnesses.  In  order  for  this  court  to 
be  in  position  to  reverse  this  conviction  on 
this  contention,  it  would  be  necessary  for  us 
to  say  that  the  testimony  offered  by  these 
witnesses  Is  such  that  the  jury  in  all  rea- 
sonable probability  would  have  reached  a 
different  conclusion  had  the  same  been  offer- 
ed at  the  trial.  Howey  v.  State,  9  Okl.  Cr. 
453,  132  Pac.  499.  It  will  be  remembered 
that  the  state's  witness  Meers,  justice  of  the 
peace  of  the  township  In  which  the  homicide 
occurred,  testified  at  the  trial  that  he  dis- 
covered this  blood  in  question  upon  the  log 
in  question  on  the  day  of  the  bomldde,  and 


that  he  made  no  note  of  It  In  the  mlnutea 
taken  by  him  at  the  Inquest,  and  examined 
no  witnesses  in  reference  to  It  An:  the  rea- 
son that  it  was  old,  dry  blood  azul  apparently 
bad  been  on  Ute  log  for  a  long  time.  This 
witness  was  apparently  frank  and  not  a  par- 
tisan of  either  aide.   Another  witness,  who 
was  a  partisan  of  plaintiff  in  error,  aod  whose 
testimony  as  disclosed  by  the  record  in  many 
particulars  impeached,  shows  that  he  discov- 
ered the  blood  on  the  log  and  that  he  tboaffht 
it  was  fr^Oi  on  the  day  of  the  homicide. 
This  latter  witness  had  beoi  in  attendance 
at  the  exandning  trial,  a^lng  as  cltf  k  In  tak- 
ing down  the  testimony  at  the  inquest,  liad 
been  at  all  times  in  attendance  at  the  final 
trial  in  the  district  court  and  <Hily  at  the 
close  of  the  trial  did  he  divulge  Oie  Informs 
tion  to  counseL  It  wlU  be  remembered,  also, 
that  a  local  phyaidan  in  Lawtcm  testlfled 
that  in  his  (pinion  the  blood  in  question  was 
the  blood  of  a  human  being.   He  admitted, 
however,  that  it  was  possible  for  blm  to  be 
mistaken.  The  two  experts  examined  on  the 
motion  for  a  new  trial  were  very  positive 
in  tb^r  statements  that  it  was  human  blood. 
In  our  judgment  the  state  could  have  ad- 
mitted that  the  blood  In  question  was  human 
blood;  that  is  all  the  testimony  would  have 
established,  and  then  a  verdict  of  guilty 
would  not  only  have  been  warranted  under  all 
the  facts,  but  a  reasonable  jury  could  not 
have  concluded  otherwise  than  that  this 
plaintiff  in  error  was  guilty  of  the  ruthless 
and  wanton  murder  of  W.  A.  Stanford.  This 
being  true,  there  was  no  error  committed  and 
no  abuse  of  discretion  by  the  trial  court  in 
denying  the  motion  for  a  new  trial  on  this  or 
other  grounds.   Martin  v.  Territory,  18  Okl. 
370,  90  Pac.  13 ;  Smiley  v.  Territory,  15  Okl. 
314,  81  Pac.  433;  Hurst  v.  Territory,  16  Okl. 
600,  86  Pac.  280:   Harvey  v.  Territory,  11 
Okl.  156,  65  Pac.  837;  Ryan  v.  State,  8  Okl. 
Cr.  623,  129  Pac.  685;  Drew  v.  State,  6  Okl. 
Cr.  348,  118  Pac.  677;  Johnson  v.  State,  5 
Okl.  Cr.  1,  112  Pac.  780;  Caple  v.  State,  3 
Okl.  Cr.  621,  105  Pac.  681. 

This  record  is  voluminous,  containing  about 
1,500  pages,  all  of  which  have  been  read  and 
carefully  examined  by  this  court  and  we  are 
unable  to  find  from  a  careful  and  stadions 
examination  of  the  same  where  a  single  right 
of  the  accused  was  denied. 

The  judgment  of  the  trial  court  is  there- 
fore in  all  things  affirmed. 

It  appears  from  the  record  that  while  this 
appeal  was  pending  the  act  of  March  29, 1913, 
regulating  the  infliction  of  the  death  penalty, 
became  effective.  As  the  day  fixed  for  the 
execution  of  the  judgment  and  sentence  has 
passed,  the  cause  is  remanded  to  the  district 
court  of  Comanche  county  for  the  purpose  of 
ap[>olnting  another  day  for  the  execution  of 
the  Judgment,  as  provided  by  sections  6979 
and  59S0,  Rev.  Laws  Procedure  Criminal. 
Proceedings  to  be  had  in  accordance  with 
the  rule  prescribed  by  ttiia  court  in  the  case 
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of  Albert^  T.  State,  10  OU.  Cr.  616.  140  Pac 
1025. 

The  warden  of  the  penitentiary  wUl  sur- 
render the  ploiDtlfl  in  error  to  the  sheriff  of 
Comanche  coanty,  who  will  hold  him  In  cus- 
tody pending  the  proceedings  In  the  trial 
coort,  and  until  bis  custody  Is  changed  by 
due  cooiu  at  law. 

DOTLB,  J.,  concurs.  FUBMAN,  J.,  ab- 
sent and  not  participating. 


NELSON  T.  STATE.    (No.  A-2297.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  Jan. 

9,  1915.) 

(Byllahut  by  the  Court.) 
Laacnf  T  ^  19*>— Bobbkbt  jH  6*)— Bluckktb 

— "LaRCUIT  RfUK  TBJC  »1S0N"  DUOIS- 
OUISBBD. 

To  constitute  "robbery,"  as  dlstUiffuisbed 
from  "larceny  from  the  iwrson,"  there  must 
be  force  or  intimidation  in  the  act;  therefore, 
wbere  a  thief  slipped  her  hand  Into  the  pocket 
of  the  prosecQtin;  witness,  and  took  his  purse, 
and  hi  doing  so,  without  putting  him  in  fear, 
uMd  no  more  force  than  was  necessary  to  take 
the  parse  from  his  person,  keUL  that  the  crime 
Ie  larceny  from  the  person,  and  not  robbery  io 
the  first  degree. 

[Ed.  Note.— For  other  cases,  see  Larceny. 
Cent.  Dig.  S  46:  Dec  Diff.  I  !»;•  Bobbery, 
Cent  Dig.  S  0;  Dec.  Dig.  8  6.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Larceny  from  the  Fer- 
Kn;  Bobbery.] 

AKwal  from  District  Oourt;  Choctaw  Coun- 
ty;  Summers  Hardy,  Judge. 

Oabrlad  Ndaon  was  couTlcted  of  robbery  in 
the  first  degree,  and  appeals.  Beversed. 

T.  C.  Humphrey,  of  Hugo,  for  plaintiff  In 
error.  Chas.  West.  Atty.  Gen.,  and  C.  J. 
Davenport,  Asst  Atty.  Gen.,  for  the  State. 

DOYLE,  J.  This  appeal  la  prosecuted 
from  a  conviction  had  In  the  district  court 
of  Choctaw  county,  In  which  the  defendant 
was  found  guilty  of  robbery  In  the  first  de- 
gree, and  her  punishment  fixed  by  the  jury 
at  Imprisonment  In  the  penitentiary  for  a 
term  of  10  years.  On  the  18th  day  of  April, 
1814,  Judgment  was  rendered  and  the  court 
sentenced  the  defendant  in  accordance  wiQi 
the  verdict  of  the  Jury. 

The  information  charges  that  on  or  about 
the  2Stb  day  of  August,  1913: 

"The  said  Gabriel  Nelson  did  then  and  there 
anlawfully,  wrongfully,  witlfuliy,  snd  felonious- 
ly and  forcefully  take  from  the  persoa  of  E.  B. 
Tomer  certain  personal  property,'  to  wit,  the 
snm  of  $^  lawful  money  of  the  United  States, 
of  the  value  of  £45,  then  and  there  in  possession 
of  the  said  E.  B.  Turner,  without  the  consent 
and  against  the  will  of  the  said  B.  B.  Turner  by 
neaos  of  force  and  fear  employed  by  the  said 
Gabriel  Nelson  toward,  on,  and  upon  the  said 
E.  B.  Turner  as  fdlows:  The  said  Gabriel  Nel- 
■tm  did  then  and  there  with  her  hands  and  arms 
•elu  and  take  hold  of  the  said  E.  B.  Turner, 
and  did  thereby  overpower  and  overcome  the 
mislance  of  the  said  E.  B.  Turner,  and  then 


and  there  took  the  said  money  in  the  manner 
and  form  aforesaid,  contrary  to,"  etc. 

The  principal  question  urged  on  this  appeal 
OS  a  ground  for  a  reversal  of  the  Judgment 
la  the  insufficiency  of  the  evidence  to  war- 
rant a  conviction. 

The  prosecuting  witness  testified  that  he 
was  engaged  in  running  a  transfer  hacl£  in 
the  city  of  Hugo;  that  be  first  hauled  a 
washstand  and  rug  to  the  defendant's  resort 
in  the  negro  quarter  of  Hugo,  that  two  or 
three  mouths  afterwards  she  passed  him  on 
the  street  and  told  him  to  come  and  get  the 
washstand  and  rug,  and  that  he  went  to  her 
bouse.  Bis  testimony  as  to  what  occurred 
at  the  defendant's  place  la  as  follows: 

"A.  She  unlocked  the  door,  and  I  walked  in, 
and  it  was  sitting  right  where  I  put  it  and  she 
slapped  the  door,  too,  and  locked  it  and  pulled 
the  curtains  down  and  asked  me  to  do  business 
with  her.  I  told  her  no;  I  wouldn't  do  busi- 
ness with  her.  I  told  her  to  let  m^  out  of  here. 
'I  haven't  got  any  business  in  bere,  if  that  Is 
what  you  are  looking  for,*  and  I  took  hold  of 
the  door,  and  she  run  her  hand  into  my  pocket 
and  took  my  purse,  and  says,  'If  I  can  t  get 
your  money  one  way,  I  will  get  It  another.'  Q. 
What  else  occurred  down  there,  If  anything?  A. 
We  run  together  then:  of  course  I  was  trying 
to  get  my  money,  and  in  the  scuffle  she  hollered 
for  help,  and  there  was  a  negro  man  came  in, 
and  he  says,  'What  Is  the  matter  here?'  and  I 
says.  This  woman  has  robbed  me,'  and  he  says, 
*lf  she  has  robbed  you,  she  has  got  to  give  your 
money  back,'  and  she  says,  "There  lays  your 
money,'  and  X  stooped  down  there,  and  picked 
some  of  it  up,  and  the  negro  ordered  me  out 
of  the  house,  and  I  told  him  I  would  go  out 
when  I  got  my  money,  and  I  counted  IL  and, 
says  I,  'There  Is  (17  of  my  money  gone.' " 

J.  W.  Milam  testified:  That  he  was  police 
Judge ;  that  the  defendant  was  arrested  and 
brought  before  him  and  pleaded  guilty  to 
steeling  $17.S0  from  Mr.  Turner.  Tliat  she 
related  the  drcmnstances  aa  follows:  That 
Turner  had  made  improper  proposals  to  her 
and  wanted  to  tiave  intercourse  with  her, 
and  they  got  into  a  quarrel  over  the  price; 
that  he  wanted  to  give  her  50  cents  or  75 
cents  and  she  wanted  $1,  and  be  had  his  pock- 
ctbook  in  bis  hand,  and  she  either  grabbed  or 
knocked  the  pecketuook  out  of  his  hand.  That 
Mr.  Turner's  mon^  was  returned  to  him. 
The  defendant,  as  a  witness  In  her  own  be- 
half, testified  thatahe  was  about  19 years  old; 
tliat  tbe  prosecuting  witness  met  her  on  the 
street,  and  said  be  wanted  to  do  a  little 
buslnesa  with  her,  and  she  told  him  to  come 
down  whenever  he  felt  like  it;  that  when 
she  returned  home  he  was  standing  In  her 
door.   Her  further  testimony  la  as  follows: 

"Q.  What  did  you  do?  A.  I  walked  in  and 
pulled  the  curtain  down  on  the  right-hand  side, 
and  on  tbe  left-hand  side  by  the  bed  the  cur- 
tain was  already  down ;  I  had  never  raised  it 
up  that  morning.  Q.  When  you  got  tbe  cur^ 
tain  down  it  was  pretty  dark  In  the  room?  A. 
Yes,  sir;  it  was.  Q.  Well,  what  took  place, 
what  about  the  door?  A.  I  locked  the  door.  I 
pushed  it  to  and  thumb-latched  it.  Q.  You 
didn't  lock  it,  just  thumb-latched  It?  A.  Yes, 
sir,  and  asked  him  was  he  ready  to  do  it,  and 
he  said  'Yea,*  and  he  asked  me,  'What  are 
yon  going  to  charge  me?'  and  I  says,  'A  dol- 
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lar,*  and  he  m.y%:  That  Is  too  much.  I  will 
give  you  &  quarter.*  And  I  says  'No;*  and  he 
says,  'Well,  iwilt  give  yoa  60  cents;'  and  I  aays, 
'No ;  1  woc't  do  that*  And  he  says,  'That's 
all  a  Dpgro  whore  is  worth,  two  bits  or  50 
cents,'  and  I  says,  'Well,  I  won't  do  anything.' 
He  says,  *I  will  give  yon  a  quarter  to  get  rid 
of  yoa,*  and  I  says,  'wre  me  the  qaarter,*  and 
I  wouldn't  of  took  the  quarter,  but  he  put  bis 
hand  in  his  pocket  and  got  his  pocketbook  on^ 
and  I  knocked  the  pocketbook  up  that  way,  and 
the  monpy  went  all  over  the  fioor  and  the  bed. 
Q.  Did  you  get  on  the  bed?  A.  Yes,  sir;  we 
was  scuffling  on  the  bed.  Q.  Well,  were  you 
mad  or  in  a  good  humor?  A.  No,  sir:  I  was 
not  mad :  we  were  both  laughing.  Q.  It  waa  a 
kind  of  love  straggle,  was  it?   A.  Yes,  sir." 

The  Attorney  General  has  filed  a  confes- 
sion of  error,  based  upon  tbe  holding  ot  this 
court  in  the  case  of  Monagham  t.  State,  10 
Okl.  Cr.  89,  134  Pac.  77,  46  L.  R.  A.  (N.  8.) 
1149,  which  concludes  as  follows: 

"When  the  facta  in  this  case  are  considered 
in  coQDertioB  with  the  Monagham  opinion,  we 
cannot  say  that  the  evidence  supports  the 
charge  of  robbery.  It  appears  from  the  evidence 
that  the  defendant  in  (his  case  did  no  more 
than  did  Monagham  in  the  reported  case,  except 
after  the  pocketlKWk  was  snatched  there  was  a 
"scuffie"  between  them.  We  are  of  the  opinion, 
therefore,  that  the  judgment  is  cot  supported 
by  the  evidence,  but  that  the  defendant  should 
be  prosecuted  for  the  offense  of  larceny  from 
the  person." 

The  crime  of  robhei7  la  defined  In  our  Pe- 
nal Code  as  follows: 

Section  2364,  Rer.  Laws: 

"Bobbery 'is  a  wrongful  taking  of  personal 
property  in  the  imssession  of  another  from  his 
person  or  immediate  presence  and  against  bis 
will,  accomplitihed  by  means  of  force  or  fear." 

Section  ms: 

"To  constitute  robbery,  the  force  or  fear  mtist 
be  employed  either  to  obtain  or  retain  pos- 
session of  (he  property,  or  to  prevent  or  over- 
come resistance  to  the  taking.  If  employed 
merely  as  a  means  of  escape  It  does  not  con* 
atitute  robtiery." 

Section  2366: 

"When  force  is  employed  in  either  of  the  ways 
specified  in  the  last  section,  the  degree  of  force 
employed  is  immaterial." 

The  crime  of  grand  larceny  Is  defined  In 

our  Penal  Code  as  follows: 
Section  265S: 

"Grand  larceny  is  larceny  committed  in  either 
of  the  following  cases:  First.  When  the  prop- 
erty taken  is  of  value  exceeding  twenty  dollars, 
fiecond.  When  such  property,  although  not  of 
value  exceeding  twenty  dollars  in  value,  is 
taken  from  the  person  of  another." 

Here  the  allegation  is  that  the  property 
was  taken  by  means  of  force  and  fear.  There 
was  no  evidence  tending  to  show  that  the 
prosecuting  witness  was  put  In  fear,  and 
there  was  no  evidence  of  force  sufficient  to 
constitute  robbery  as  distinguished  from  lar- 
ceny from  the  person.  The  difference  be- 
tween robbery  and  larceny  from  the  person 
of  another  lies  in  the  force  or  Intimidation 
used.  The  Legislature  has  formally  and  ful- 
ly recognized  the  distinction  by  the  enact- 
ment of  section  2G55  above  auoted,  and  if  the 
force  used  was  only  such  as  was  necessary 
to  take  the  money  from  the  person  ot  the 


prosecuting  witness,  without  resistance  on 
his  part,  it  was  not  saffidoit  to  constitute 
robbery,  as  otherwise  there  would  be  no  dis- 
tinction between  robbery  and  larceny  from 
the  person.  State  r.  Paisl^,  36  Mont  2S7, 
92  Pac.  S66;  State  t.  Parker  (Mo.)  170  S.  W. 
1121. 

In  the  Monagham  Case  It  was  held  that: 

"To  constitute  'robbery*  as  distinguished  from 
larceny  from  the  perscm,'  there  must  be  force, 
violence,  or  intimidation  in  the  taking.  There- 
fore, where  there  is  no  evidence  tending  to  show 
that  the  defendant  obtained  or  retained  the  per- 
sonal property  alleged  to  have  been  taken  by 
force  and  violence  or  by  putting  in  fear,  the 
crime  is  grand  larceny,  and  not  robbeiy,  and  a 
verdict  of  guilty  of  robbery  in  the  flnt  degree  is- 
contrary  to  law  and  the  evidence." 

We  here  repeat  what  la  saiA  In  tbe  t^nltm 
In  that  case: 

"It  would  seem,  and  we  would  suggest,  that 
always  in  a  case  of  this  ctiaracter,  where  the  line 
of  demarcation  between  offenses,  as  In  tills 
case,  has  a  very  narrow  margin,  the  safe  pnu> 
tice,  wliere  the  proof  may  be  uncertain,  la  to 
charge  the  leaser  offense.**^ 

It  follows  that  the  coofeaslon  of  error 
should  be  sustained.  The  Judgment  of  the 
court  below  Is  reversed.  The  warden  of  tbe 
penitentiary  Is  directed  to  deliver  the  defend- 
ant to  the  sherUT  of  Choctaw  county,  who 
wlU  hold  her  In  custody  until  she  shall  be 
discharged  therefrom,  or  as  otherwise  order* 
ed  according  to  law. 

ABMSTBONG,  P.  J,,  and  rUBMAN,  J., 
concur. 


MmtA.  LIFE  mS.  CO.  V.  BRADFORD  et  aL 
(No.  88050 

(Supreme  Court  of  OUahome.  Dec  22,  1814.) 

(Syllabua  by  the  Court.) 

1,  Contracts  (5  164*) — Construction. 

Where  a  contract  is  executed  which  refers 
to  and  makes  tbe  conditions  of  another  instru- 
ment a  part  of  it,  the  two  will  be  construed 
together  as  the  agreement  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Ccntrncts, 
Cent.  Dig.  |§  746-748;  Dec.  Dig.  {  164.»J 

2.  Insubahce  (S  esi*)— Action  on  Policy- 
Petition— Sufficiency. 

Where  the  petition  discloses  that  ad  inter- 
im insurance  was  issued  for  ten  days  from  the 
date  of  the  "binder"  and  "pending  the  issue 
of  a  regular  policy  at  tbe  rate  and  subject  to 
timits  of  iiability  stated  therein,  and  siriiject 
also  to  tbe  agreements  and  conditions  of  the 
policy  form  E.  L.  20,  •  *  •  as  issued  by 
this  company,  *  •  * "  and  the  plaintiff  de- 
clared upon  tbe  "binder"  alone,  without  set' 
ting  toxQx  the  policy  subsequently  tesued  pur- 
suant to  the  terms  of  tbe  "binder,"  and  declar- 
ing thereupon  as  a  part  of  the  contract  of  insnr- 
ance,  held,  a  demurrer  to  the  petitim  should 
have  been  sustained. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S§  1588,  1589;  Dec.  Dig.  f  631.«j 

Error  from  District  (3onrt;  Garter  County ; 
S.  H.  Russell,  Judge. 

Action  by  Louis  H.  Bradford  and  another 
against  tbe  Mtaa  Life  Insurance  Company. 
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Jadgm«nt  tar  lOalntUEi^  aDd  dtfei^ant  brings 
error.   Revereed  for  new  trial. 

Potterf  &  Walker,  of  Ardmore,  for  plaln- 
tiff  In  error.  Cruce  &  Potter,  of  Ardmore, 
for  defendants  In  error. 

TURi^EB.  J.  On  March  8»  ldll»  Louis  H. 
Bradford,  defendant  in  error,  in  the  dis- 
trict court  of  Carter  county,  sued  Mtsa. 
Life  Insurance  Company,  plaintiff  in  error, 
on  the  following  "blndo:,"  issued  to  him  by 
defendant,  for  value: 

Accident  and  LiaUUty  Department, 
Mtm  Life  Insnrance  Company, 
HsTtford,  Conneetleut. 

No.  41824.  Limits:  One  person,  f 5.000: 

One  accident,  910,00a 

Binder- 
Date.  Not.  24,  1909. 

The  iEtna  I^fe  InsnraQce  Company  of  Hart- 
ford, CoDD.,  hereby  binds  iniurance  for  a  period 
of  ten  days  from  the  above  date,  pending  the 
issue  of  a  r^olar  policy  at  the  rate  and  sub- 
ject to  the  lindtB  of  liability  stated  herein  and 
Bobject  also  to  the  agreements  and  conditions 
of  the  policy  form  E.  L.  20,  PL  H  GL  V  AV 
and  WG,  as  tasaed  by  this  company  on  tbe  risk 
€it  name,  the  Ardmore  Steam  LanndxT,  L.  Q. 
Bradford,  Fnos  addresst  Ai-dmore,  Okla. 
Olaas  B  Roll  (5,000.        Rate,  75c. 

Description  <rf  business:  Laundry  (with 
guards),  Ardmore.  Oklahoma. 

Notice. — It  ia  hereby  agreed  that  if  policy 
when  isBoed  ia  not  accepted  by  the  assured  or 
if  this  insurance  is  not  accepted  by  the  com- 
pany, the  assured  will  pay  the  premium  earned 
under  this  binder  from  the  date  thereof  until 
the  binder  is  returned  to  the  agent  Issuing  same. 

Report  Accidents  Immediately. 

This  binder  will  be  void  if  the  agent  or  other 
representative  of  the  company  has  changed  or 
waived  any  clause  thereof 

Tbe  insurance  under  this  binder  covers  only 
the  risk  described  above.  If  the  risk  is  accepted 
by  the  policy,  the  policy  will  bear  even  date 
with  tbe  binder.  If  the  risk  is  not  accepted 
the  agrat  will  collect  the  earned  premium  at 
the  rate  named  for  the  period  of  this  binder. 
This  binder  ia  not  valid  unless  signed  by  an 
autborized  agent  of  the  company. 

Slaughter  &  Veracboyle,  General  Agents. 

After  setting  it  forth,  his  petition  substan- 
tially states  tha't,  within  the  specified  ten 
days,  one  of  his  employ^  within  the  risk 
was  injured  by  having  her  hand  caught  and 
crushed  in  a  mangle  used  in  said  laundry ; 
that  he  had  been  sued  and  paid  a  judgment 
In  damages  for  said  Injury;  that  tbe  loss  to 
bim  was  covered  by  die  "Iiinder,"  and  pray- 
ed Judgment  over  against  defoidant  for 
$1,050,  the  amount  of  the  loss. 

t1>2]  The  petition  falls  to  set  forth  the 
terms  of  tbe  policy  referred  to  In  the  "bin- 
der," and  i»roceeds  upon  the  theory  tiiat  the 
"binder**  contained  all  the  terms  and  condi- 
tions of  the  contract  of  insurance.  To  ttiis 
defmdant  filed  a  motion  to  make  more  d^- 
inlte  and  certain,  the  Direct  of  which  was 
to  require  plaintlfC  to  set  forth  and  declare 
upon  the  policy.  But  the  same  was  overrul- 
ed, as  was  also  a  demnrror  to  the  petition. 
niereapMi  d^endant  answered,  and  inter- 


posed a  general  denial,  and  pleaded  In  snb- 
stance  that  th&  "binder"  was  only  Intended 
to  famish  ad  interim  insurance  on  a  laun- 
dry with  guards,  and  that  the  premium  paid 
therefor  was  only  applicable  to  such;  that, 
by  the  terms  of  said  "biuder,"  said  Insur- 
ance was  Bubjeirt  to  the  agreements  and  con- 
ditions omtained  in  defendant's  policy  for  B. 
L.  SO,  which  was  alleged  to  be  an  employers' 
HaUll^  iwllcy  used  tot  steam  laundries 
whose  manjte  is  duly  goarded,  and  that  at 
the  time  the  injury  was  sustained,  resulting 
in  the  loss  complained  of,  the  man^e  caus- 
ing the  injury  was  unguarded;  that  the 
policy  Issued  to  plaintiff  pursuant  to  die 
terms  ct  said  "Under"  was  in  accordance 
with  said  form  No.  20  and  was  tbereattw 
In  due  time  delivered  to  him  and  by  him  ac- 
cepted and  retained.  There  was  trial  to  a 
Jury  and  Judgment  for  plaintiff,  and  defend- 
ant brings  the  case  here.  On  the  trial  de- 
fraidant  offered  In  evidence  a  copy  of  the 
p<^iey.  There  was  no  question  that  It  was 
in  form  E.  L.  20.  as  pleaded,  or  that  the 
original  duly  Issued  to  and  was  in  posses- 
sion of  plaintiff  at  the  time  he  sued.  But 
the  court  sustained  an  objection  thereto, 
excluded  it  from  the  Jury,  and  defendant 
excepted.    It  provided: 

"It  is  hereby  understood  and  agreed  that  all 
the  mangling  machines  owned  or  operated  by 
the  assured  shall  be  provided  with  fixed  guards 
or  safety  feed  tablea  adjusted  to  the  point  of 
contact  of  the  rolls,  so  as  to  prevent  the  fingers 
or  hand  of  the  employ^  from  being  drawn  into 
tbe  rolls,  and  that  such  guards  shall  be  main- 
tained during  the  term  of  tbia  policy.  Any 
failure  on  the  part  of  tbe  assured  to  provide 
and  maintain  such  guards  shall  relieve  the  ^Et- 
na  Life  Insurance  Company  from  liability  on 
account  of  personal  accidente  due  to  such  neg- 
lect, and  this  policy  Is  accepted  by  the  assured 
accordingly." 

Tbe  mangle  In  which  the  employe's  hand 
was  caught  was  unguarded,  and  there  cau 
be  no  doubt  that  the  loss  was  excepted  by 
the  terms  of  the  policy.  The  recovery  was 
perhaps  owing  to  the  fact  that  the  court 
adopted  plainticrs  theory  and,  in  effect,  in- 
structed the  Jury  that  the  policy  was  no 
part  of  the  contract.  The  court  was  wrong. 
If  tbe  policy  formed  a  part  of  the  contract, 
which  was  executed  and  delivered,  tbe  fail- 
ure to  set  out  Its  terms  and  conditions  and 
allege  a  compliance  therewith  or  excuse  a 
failure  to  comply  was  properly  raised  by 
the  demurrer,  which  should  have  been  sus- 
tained. This  was  precisely  the  fact  In  Home 
Ins.  Co.  V.  Favorite  et  al.,  46  lU.  263,  which 
was  a  suit  upon  a  "binder,"  as  here.  The 
declaration  failed  to  set  forth  the  policy  to 
which  the  "binder"  referred,  and  the  defend- 
ant set  it  up,  relied  upon  it  as  a  part  of  the 
contract  of  insurance,  and  sought  to  escape 
liability  dnder  its  terms  and  conditions  by 
introducing  it  in  evidence.  The  court  held 
that  it  was  a  part  of  the  contract,  and  said : 

"If  such  a  policy  formed  a  part  of  the  con< 
tract,  which  was  made  and  delivered,  the  failure 
to  set  out  its  terms  and  conditions  in  the  dec- 
laration, and  to  have  averred  a  compliance 
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therewith,  or  an  e»iiM  txa  a  nfmeompliance, 
should  •  «  *  have  been  taken  advantage  oi 

upon  demurrer." 

And,  after  rerersliiK  the  case,  In  the  eylla- 

bus  said: 

"Where  a  contract  is  executed  which  refers 
to  and  makes  the  conditions  of  another  instru- 
ment a  part  of  it*  the  two  will  be  construed 
together  as  the  agreement  of  the  paitiea." 

This  case  was  relied  on  by  us  in  United 
States  Fidelity  &  Ouaranty  Co.  t.  American 
Bonding  Co.,  81  OIeI.  669, 122  Fac.  142.  There 
the  "binder"  recited  that  It  waa  "sabject 
to  all  the  corenants  and  cradlUons  set  forth 
and  expressed  In  the  bond  of  this  company 
to  be  Issued  cm  ivea  date  h^ewlth."  In 
passing  on  the  legal  effect  of  this  "binder." 
we  said: 

**0f  course  the  'binder'  and  the  bond  referred 
to  were  tbos  made  a  part  of  one  and  the  same 
agreement,  and  ehoula  be  construed  together  m 
determining  what  the  contract  of  insurance 
was.  and  the  liability,  If  any,  of  the  company 
theretm." 

We  are  therefore  of  iqilniott  that  the  de> 
mnrrer  to  the  petttUm  ahonld  hare  beox 
sustained,  and  the  aam  ahoold  be  reversed 
for  a  new  trlaL 

It  Is  so  ordered.  All  the  JusttcM  concur, 
except  Kane.  0.  J,  absent  and  not  partici- 
pating. 


BVRB  et  aL  T.  HARRISON  et  al.  (No.  6888.) 
(Supreme  Court  of  Oklahoma.   Dec.  22,  1914.) 
(Bvttaiut  hv  the  Vovrt.) 

1.  Appeal  and  Ebbos  (i  664*)— PEBrBXraHO 
Appeal—Time— Niw  trial. 

Where  a  case  is  tried  upon  an  agreed  atate- 
ment  which  eliminates  all  questions  of  fact, 
a  motion  for  new  trial  is  unauthorized  by  stat- 
ute, and  the  time  for  making  and  •erving  a  ease 
for  this  court  riina  from  the  date  of  the  judg- 
ment, unaffected  by  such  motion  or  the  order 
overruling  the  same. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E^ror.  Cent.  Dig.  »  2B01-3506,  2656-2559; 
Dec.  Dig.  i  564.*] 

2.  Appeal  and  Bbbob  Jf  664*)-Jniai  fob 
Pbbfbctino  Appeal  — ExTBNSion—YALiD- 

ITT. 

An  order  extending  the  time,  and  a  case- 
made  served  In  accordance  therewith,  after  the 
expiration  of  the  time  specifically  stven  by  stat- 
ute, are  nullities,  and  a  petition  m  error  with 
such  oaBe-made  attached  gives  this  court  no 
jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §{  2501-2506,  2555-2558; 
Dec.  Dig.  S  564.*] 

Error  from  District  Court,  Marshall  Coun- 
ty ;   Jesse  U.  Hatcbett,  Judge. 

Action  between  William  Byrd  and  others 
and  H.  H.  Harrison  and  others.  From  the 
judgment,  the  parties  first  mentioned  bring 
error.  Dismissed. 

F.  E.  Kennamer  and  Chas.  A.  Coakley, 
both  of  Madill,  for  plaintiffs  In  error.  Rider 
&  Hurt,  of  Madill,  for  defendants  in  error. 

IX)OFBOURROW,  J.  [1 ,  2]  This  case  was 
tried  upon  an  agreed  statement  of  facts 


REPORTEB  (OU. 

In  the  court  below,  and  the  record  discloses 
no  other  facts  except  those  shown  in  the 
stipulation.  Judgment  was  rendered  May 
27,  1813.  A  motion  for  new  trial  was  filed 
May  28,  1913,  and  overruled  May  28,  1914. 
Def^Mlanta  In  error  have  moved  to  dismiss 
the  appeal,  for  the  reason  that  more  than 
six  months  have  elapsed  between  the  date 
of  the  rendition  of  the  Judgment  and  the 
filing  of  the  petition  in  error  and  case-made. 

Upon  the  authority  of  C,  R.  I.  &  P.  Ry. 
Co.  V.  City  of  Shawnee,  89  OIcL  728, 186  Pac. 
591,  and  cases  therein  cited,  the  i^ipeal  la 
dismissed. 

TURNER,  BIDDLB,  and  BLBAKHORB, 

J X,  concur. 

KANB,  a  J.,  abaoit  and  not  parttdpattDc. 


SEI/ZER  T.  SELZER.  *  (No.  8657.) 
(Supreme  Court  of  Oklahoma.   Oct.  13,  1814. 
Rehearing  Denied  Jan.  9, 1916J 

(BvUahua  ly  the  Court,) 

1.  Appbai.  aud  Ebbob  (S  1002*)— Vebdioi— 
CoNFLicnno  Evidbnob— Surr  aoauist  Ad- 

.  ICINISTBATBIX. 

Where,  in  a  salt  against  an  administratrix 
on  a  claim  against  deceased's  estate,  the  evi- 
dence is  conflicting,  but  sufficient  to  Indnce  th^ 

jury  to  believe  that  the  claim,  over  tiie  amount 
allowed  by  the  administratrix,  la  not  made  in 
good  faith,  the  court  will  hot  disturb  a  verdict 
in  favor  of  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Emr^^  Cent  Dig.  ||  89S6-SiS7 ;  Dec.  Dig.  | 

2.  EXECUTOBS  AND  ADWITISTRATOBS  (H  ^SBf 

456*)— Taxation  or  Costs— Claiv  AOAXRar 

Estate— Tebdict—Judoub  NT. 

In  a  suit  against  an  administratrix  an  a 
claim,  part  of  which  has  been  allowed  against 
the  estate,  the  court  on  a  verdict  for  defendant^ 
should  enter  judgment  for  the  amount  so  alloW^ 
ed  and  tax  plaintiff  with  the  costs. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §i  1884r-190^ 
1941-1967 ;  Dec.  Dig-  Sfi  453.  456.*] 

Error  from  District  Court,  Kingfisher 
County;  Jas.  B.  CulUaon,  Judge. 

Action  by  Louis  Selzer  agAinst  Rena  Seller, 
as  administratrix  of  the  estate  of  Jolm  F. 
Selzer,  deceased.  Judgment  for  defendant, 
and  plaintiff  brings  error.'  Reversed,  with 
directions  to  enter  Judgment  for  plaintiff. 

F.  L.  Boynton,  of  Kingfisher,  for  plaintiff 
In  error.  R.  F.  Shutler  and  Hlnch  ft  Brad* 
ley,  all  of  Kingfisher,  for  defendant  In  error. 

TURNER,  J.  On  July  22,  1911,  plalntifl 
in  error,  Louis  Selzer,  In  the  district  court 
of  Kingfisher  cobnty,  sued  Rena  Selzer,  as  ad* 
minlstratrlx  of  the  estate  of  John  F.  Selzer, 
deceased.  Paragraph  1  of  his  petition  sub- 
stantially states  that  In  June,  1911,  John  F. 
Selzer  died,  and  thereafter  defendant  was 
duly  appointed  and  qualified  as  bis  admin* 
Istratrix;  that  in  November,  1906,  plaintiff 
loaned  deceased  9150.  payable  on  demand  on 
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Us  parol  prozniBe  to  repay  the  same,  and  that 
the  same  was  impald,  ttoA  that  there  was  due 
and  owing  thereon  il96.  ParagraiA  2  was 
In  ^ect  that  on  September  14, 1908,  idalntur 
loaned  deceased  $800,  and  that  the  same  was 
dne  atad  unpaid.  Paragraidi  8  was  In  effect 
that  in  September,  IdlO.  while  deoeased  was 
engaged  In  farming  in  Kingfisher  oouity, 
plaintlfl  famished  him  cash  to  the  amount 
of  ¥50,  seed  wheat  of  the  valve  of  $60,  .seed 
onto  of  the  value  of  $60.40,  in  three  dlflerait 
Items  of  116.80  each  on  dtlferent  dates,  luiy 
of  the  value  of  $19,  work  In  sowing  grain 
of  the  value  of  $10,  In  all*$186.40,  on  which 
account  $1S  has  been  paid,  leaving  a  balance 
due  thereon  of  $170.40.  In  paragraph  4  he 
alleges  that  on  August  6,  1909,  plalntUE 
loaned  deceased  $10,  no  part  of  which  had 
been  repaid.  He  further  allies  that  when 
his  sworn  claim  vras  presented  to  the  admin-* 
istratrlz  ehe  Indorsed  thereon: 

"The  above  claim  was  presentecl  to  me  thif 
17th  day  of  July,  1911,  for  allowance,  and  on 
the  20th  day  of  July,  1911,  said  claim  waa  b; 
me  disallowed  (except  the  following  items  b; 
me  allowed,  namely:  To  cash  loaned  to  John  E\ 
Selzer,  September,  1910,  amount,  $15.00;  tQ 
60  buBhels  of  seed  wheat,  $60.00,  October  10. 
IfilO;  60  bushelB  seed  oats,  March,  1911,  $16.- 
80.  All  the  rest  of  said  claim  is  by  me  disal- 
lowed)." 

— and  that  the  disallowance  was  signed  by 
defendant  and  concorred  In  by  the  county 
judg&  Attatdied  to  the  petition  was  an  item- 
ized claim.  Including  the  items  allowed,  for 
all  of  which  he  prayed  Judgment  By  way 
of  an  amendment  to  the  petition,  plaintiff 
sought  to  charge  the  $800  as  a  lien  on  certain 
lands  (desoibed)  located  in  Jefferson  coun- 
ty, which  he  says  were  paid  for  in  part  with 
that  amount  For  answer^  defendant  alleged 
that  the  $91.80  allowed  was  sufficient  to  cov- 
er all  UaUlity  at  the  deceased  to  plaintiff, 
and  further  pleaded  a  general  denial,  except 
as  to  matters  set  forth  in  paragraphs  1  and  2, 
to  which  she  pleaded  the  bar  of  the  statute. 
After  reply.  In  effect  a  general  denial,  and 
trial  to  a  Jury  and  Judgment  for  defendant 
plaintiff  brings  the  case  here. 

[1, 2]  Various  errors  are  assigned,  but  none 
of  them,  If  error,  are  reversible.  The  facts 
disclose  that  no  note  or  memorandum  in 
writing  of  any  kind  evidenced  the  claim  of 
the  plaintiff  for  money  alleged  to  be  due  him 
from  deceased.  The  plaintiff  was  the  father 
.of  the  deceased,  and  was  the  only  witness 
who  testified  directly  concerning  the  $S00  al- 
leged to  be  due  blm.  It  was  his  contention 
tliat  when  be  bought  the  Boni^am  place  Id 
1908,  there  was  a  mortgage  on  it  for  $1,000; 
that  he  borrowed  $800  more  on  the  place, 
and  sent  that  amount  to  deceased  in  the 
shape  of  a  certificate  of  deposit  on  the  Peo- 
ple's State  Bank,  v^ch  he  Indorsed  and 
which  was  In  evidence.  Indorsed  by  deceased. 
The  claim  was  Oeffended  on  the  theory  that 
deceased  had  rellnqnished  a  claim  on  said 
place  at  the  time  plaintiff  bought  It.  and 
thereby  contributed  to  the  purchase  price 


$1,000,  and  that  the  $800  thus  sent  him  was 
In  port  payment  of  that  amount.  As  to  the 
$150  lt«n.  It  was  conceded  that  the  same  wae 
barred  by  the  statate.  The  other  items  of 
the  claim  were  svvported  by  parol  evidence 
only,  adduced  principally  by  plaintiff  and  bis 
immediate  family.  On  the  other  hand,  it 
was  shown  that  tax  years  deceased  had  kept 
careful  bocA  accounts,  even  "to  a  postage 
stomp,"  in  which  none  of  the  claims  were 
mentioned.  It  is  unecessary  to  recite  the 
testimony  pro  and  con  concerning  the  various 
items.  The  most  that  can  be  said  of  it  after 
a  careful  reading  of  it  all,  is  ttiat'  the  same 
is  conflicting  and  was  sufficient  to  lead  the 
Jury  to  believe  that  the  <^lm  over  and  above 
the  $91.^  allowed  was  not  made  in  good 
taitb.  And  it  may  b^  too.  that  a  young  wid- 
ow In  tears  with  a  "winsome  baby"  In  her 
arms  had  something  to  do  with  the  verdict 
as  claimed  by  plaintiff,  but  with  this  we  have 
little  concern.  The  Jury  had  a  rl^t  to  be- 
lieve her,  whlcb  tbey  did,  and  the  books  kept 
by  her  honest  hard-working  husband  In  pref- 
erence to  his  father,  mother,  brother,  and 
friends.  And  we  will  not  disturb  the  verdict 
except  to  ray  that  the  court  should  have  In-  ^ 
structed  the  Jury  to  bring  In  a  verdict  for  at 
least  the  amount  of  $01.80  allowed  by  d^nd- 
ant  on  tlie  dalm.  This  pursuant  to  section 
6349,  Bev.  Laws  1010,  which  reads: 

"Whenever  any  claim  Is  presented  to  an  ex- 
ecutor, or  administrator,  or  to  the  judge  of  the 
county  court,  and  he  is  willing  to  allow  the 
same  in  part,  he  must  state  in  bis  indorsement 
the  amount  he  is  willing  to  allow.  If  the  cred- 
itor refuse  to  accept  the  amount  allowed  In  sat- 
isfaction of  his  claim,  he  shall  recover  no  costs 
in  an  action  therefor,  brought  against  the  ex- 
ecutor or  administrator,  unless  be  recovers  a 
greater  amount  than  that  offered  to  be  allowed.** 

But  this  will  not  work  a  retrial  of  the 
cause.  Let  fhe  Judgment  be  reversed,  with 
directions  to  enter  Judgment  tn  favor  of 
plaintlfl  and  against  defendant  as  adminis- 
tratrix for  $91.80  and  tax  plaintiff  with  the 
costs.  All  the  Justices  conetir,  except  KANR, 
O.  J.,  not  participating. 


KELLY  et  aL  T,  STATE.  (Na  2633.) 

(Supreme  Court  of  Oklahoma.   Sept  15,  1914. 
Second  Petition  for  Rehearing  Denied 
Jan.  9.  1915.) 

(Syllaiui  luf  the  Oowrt.) 

1.  Bail  (8  87*)— Acrions— Pabtibs. 

The  state  is  a  proper  party  plaintiff  in  a 
suit  on  a  forfeited  bail  bond  against  the  de- 
fendant and  his  sureties,  which  suit  most  be  in- 
stituted by  the  county  attorn^  in  tiie  name  of 
the  state. 

[Ed.  Note.— For  other  cases,  see  BalL  Cent 
Dig.  SS  382,  383 ;  Dec.  Dig.  \  87.»] 

2.  Bail  ($  89*)— Action— PuiADxno  —  SiTiTi- 

CIENCT  OF  ANSWKB. 

In  this  case  suit  was  filed  by  the  county 
attorney  in  the  name  of  the  state  upon  a  for- 
feited bail  bond  against  the  defendant  and  his 
sureties.  The  defendant  in  the  original  case 
failed  to  appear.  The  sureties  appeared  and 
filed  their  answer,  alleging,  in  substance,  Uiat 
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the  defendant  wu  not  |niilt7  of  any  offense  nnr 
der  the  law,  and  that  the  petition  did  not  show 
that  he  had  violated  any  law  of  the  state-  .Mo- 
tion was  filed  for  judgment  on  the  pleadings, 
which  motion  was  by  the  court  sustained.  Heldj 
the  answer  constituted  no  legal  defense,  and  the 
court  committed  no  error  in  frantiag  judgment 
on  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Ball,  Cent 
Dig.  11  384r-«00,  402 ;  Dec.  Dig.  |  S9.*] 

Error  from  District  Court,  Blaine  COnntr; 
James  B.  Tolbert,  Judge. 

Action  by  the  State  against  W.  B.  Kelly 
and  anotli^r.  Judgment  for  plaintiff,  and 
defendanta  brlDg  error.  Affirmed. 

See.  also,  40  Old.  355,  188  Pac.  107. 

Seymour  Foose  and  Baker  St  Bloss,  ail  of 
Watonga,  for  plaiutifTs  in  error.  A.  li.  Em- 
ery, Co.  Atty.,  and  J.  P.  Wtehaid,  both  of 
Watonga,  for  the  State. 

BIDDLB^  J.  This  suit  was  instituted  in 
the  district  court  of  Blaine  county  by  the 
state  of  Oklahoma,  through  Its  county  attor- 
ney, against  W.  R.  Kelly  and  D.  H.  Hasklns 
upon  an  appearance  bond  In  the  sum  of  $1,- 
000,  executed  by  one  T.  B.  Smith,  as  prin- 
cipal, and  plalntlffa  In  error,  defendants  be- 
low, as  sureties;  said  bond  conditioned  for 
the  personal  appearance  of  said  Smith  be- 
fore the  district  court  on  the  7th  day  of  Au- 
gust, 1908,  and  from  day  to  day  and  term  to 
term  until  legally  discharged  by  the  court 
Smith  failed  to  malce  bis  appearance,  and  the 
bond  was  duly  forfeited  and  an  order  en- 
tered to  that  effect 

[1]  The  petition,  in  substance,  alleges  the 
filing  of  a  complaint  Issuance  of  a  warrant 
and  the  arrest  of  Smith,  charged  with  an  of- 
fense against  the  laws  of  the  state ;  the  pre- 
liminary examination,  the  order  holding  de- 
fendant to  await  the  action  of  the  district 
court ;  the  execution  and  filing  of  said  board 
with  plaintiffs  in  error  as  sureties;  the  in- 
dictment of  the  defendant  by  the  grand  Jury; 
the  failure  of  the  defendant  Smith  to  make 
his  appearance  before  the  court  sud  that  an 
order  was  duly  made  forfeiting  the  bond ; 
and  that  judgment  was  entered  thereon. 
FlaintltTs  in  error  filed  motions  to  dismiss 
and  abate  the  action,  which  motions  were 
by  the  court  overruled.  The  main  ground 
of  the  motions  was  that  the  suit  was  not 
prosecuted  In  the  name  of  the  real  party  In 
interest  They  each  filed  a  demurrer  to  the 
petition,  which  demurrers  were  by  the  court 
overruled  and  exceptions  talien.  The  de- 
murrers raised  substantially  the  same  ques- 
tions relied  upon  in  the  motions  to  dismiss. 
Plaintiffs  in  error  thereafter  filed  answers, 
conslKtlng:  First  of  a  general  denial;  second, 
that  defeiHliint  Smith  was  not  guilty  of  any 
offense  against  the  laws  of  the  state,  and 
particularly  the  offense  of  which  he  Is  charg- 
ed; third,  that  the  petition  does  not  all^e 
that  defendant  was  guilty  of  any  offense  un- 
der the  law.  The  county  attorney  filed  a 
motion  for  Jut^ment  on  the  pleadings,  which 


was  by  the  court  siutalned.  Bzceptlons  were 
taken  to  the  Jndgm^it,  and  the  case  Is  now 
In  this  court  upon  a  petlttm  in  error. 

The  alleged  errors  relied  xipoa  for  reversal 
of  the  cause  are:  First  error  In  the  court 
in  overruling  the  motion  to  dismiss  and  abate 
said  action;  second,  error  in  OTerrollng  the 
demurrers  filed  by  each  of  said  defendants: 
third,  error  of  the  trial  court  In  sustaining 
the  motion  of  the  state  for  Judgment  on  the 
pleadings.  These  various  assignments  raise 
only  two  propositions  of  law:  First  was 
the  suit  prosecuted  in  the  name  of  the  real 
party  in  interest?  Second,  did  the  answer 
constitutes  any  defense  to  the  cause  of  ac- 
tion set  up  in  the  petition?  We  have  care- 
fully examined  the  record,  and,  In  our  Judg- 
ment, there  Is  no  merit  in  the  contention  that 
the  suit  was  not  prosecuted  in  the  name  of 
the  real  party  In  interest  The  written  In- 
strument sued  upon,  as  by  law  required,  wna 
made  payable  to  the  state  of  Oklahoma.  It 
is  clear  from  the  record  that  the  suit  was 
prosecuted  in  the  name  of  the  state  by  and 
through  the  duly  authorized  and  acting  coun- 
ty attorney;  and  the  contention  made  by 
the  defendants  that  the  petition  is  contrary 
to  section  7112,  Comp.  L^ws  1900,  is  purely 
technical,  and  cannot  be  sustained.  This  sec- 
tion provides  tliat  after  the  forfeiture,  the 
district  attorney  shall  proceed  with  all  dili- 
gence by  action  against  the  ball  upon  the  In- 
strument BO  fortelted.  The  record  discloses 
that  the  county  attorney  did  Institute  this 
suit  in  behalf  of  the  state,  and  that  he  pro- 
ceeded with  doe  dlllgoice. 

[2]  It  la  next  contended  that  the  allegatloDs 
in  the  answer  that  the  principal  defendant. 
Smith,  was  not  guilty  of  any  offense  under 
the  law,  and  that  the  petition  did  not  show 
that  be  had  violated  any  law  of  the  state, 
constituted  no  defense  whatever  to  the  cause 
of  action.  Hie  ai^earance  bond  whidi  he 
executed  and  which  was  signed  by  plaintifls 
in  error  as  sureties  did  not  provide  that  the 
defendant  should  make  his  personal  appear- 
ance only  upon  condition  that  his  codffifeud- 
ant  was  proven  guilty,  or  that  be  should  ap- 
pear only  In  the  evrait  fliat  It  was  shown  that 
he  was  guilty  of  the  offense;  but  the  condi- 
tion was  that  he  would  peraonally  appear  be- 
fore the  district  court  im  the  7tb  day  of  Au- 
gust lOOS,  and  from  term  to  term  and  from 
day  to  day  of  each  term,  and  to  abide  the 
order  of  said  court,  and  to  do  and  receive 
what  shall  be  enjoined  by  said  court  upon 
him,  and  shall  not  depart  the  said  court  with- 
out leave  thereof.  The  purpose  of  the  law 
requiring  the  execution  and  filing  of  the 
appearance  bond  was  that  he  should  appear 
before  the  court  so  that  his  guilt  or  inno- 
cence could  be  determined. 

We  find  no  merit  In  any  ot  the  contritions 
made  by  the  plaintiffs  in  error,  and  the  Jud^ 
ment  of  the  trial  court  la  accordingly  ai^ 
firmed.  All  the  Justices  0(mcnr. 
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HOBLBT  T.  GHIGAGO,  B.  I.  ft  P.  BT.  GO. 

(No.  8984.) 

(Snpmne  Court  of  Oklahoma.    Dec.  1,  1914. 
On  Rehearing,  Jan.  0,  191B.) 

L  Appeal  and  Ebbob  ({  564*)— PsBracmKO 

AFFEAI. — DiSUISBAL, 
The  part7  deairing  to  have  a  judgment  or 
order  reviewed  by  the  Supreme  Court  must  pre- 
pare and  serre  dib  case-made  on  the  opposite 
part;  within  three  days  after  the  judgment  or 
order  is  entered ;  and,  unless  the  case  is  served 
within  that  time  or  within  an  extoislon  of  time 
allowed  \>y  the  conrt  or  Judge  within  meh  time, 
the  case  will  not  be  coaaidered  in  thia  court. 

[Ed.  Note.— For  other  case«.  Me  Appeal  and 
Error.  Cent  Dig.  WWOi^^m,  WS&-WSd; 
Dec  IMg.  I  664.»I 

2.  APPEAL  AND  Ebbob  (I  694*)— Cabx-Hadb— 

EXIBKBION  or  TlMB— YAUDtlT. 

A  purported  order  of  the  trial  judge  extend- 
tag  the  time  in  which  to  nuke  and  serve  a  case- 
made  b  without  force,  where  the  case-made  fails 
to  abow  affirmatiTel;  that  anch  order  was  made 
and  is  entered  of  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {|  2501-2506,  2566-2559 : 
Dec  Dig.  S  564.5^ 

8.  Appkai,  and  Ebbob  (|  494*)— Pbessnta- 
TioN  FOB  Review— Kecobd—Dismibsai.. 
A  record  which  fails  to  contain  a  copy  of 
tiw  final  order  or  judgment  sought  to  be  review- 
ed, aad  in  which  It  is  not  made  to  appear  that 
the  same  is  of  record  in  the  trial  conrt,  presents 
DO  question  to  this  court  for  its  determination, 
and  the  appeal  will  be  flWw'— IH^, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^r,  Gent.  Dig.  ||  22BS,  2286 ;  Dec.  Dig.  8 

CommissioiierB'  Opinion.  IMTlslOn  No.  2. 
Error  from  District  Coutt,  Pottowatomle 
Gbnnty;  Ghas.  B.  Wilson,  Jr.,  Judge. 

Action  by  Anna  B.  Mobley,  as  administra- 
trix, against  the  Ghlcago,  Bock  Idand  ft  Pa- 
dfle  Railway  Company.  Demurrer  to  plaln- 
tUTs  erldrace  snstalned,  and  sbe  brings  er- 
ror. Dismissed. 

H.  H.  Smith  and  W.  T.  Williams,  both  of 
Shawnee,  for  plaintiff  In  error.  R.  J.  Rob- 
erts and  W.  H.  Moore,  both,  of  El  Reno,  and 
J.  W.  Shartel,  of  Oklahoma  City,  for  de- 
fendant in  error. 

GALBRAITH,  C  The  plainUff  In  error,  a 
sister  of  John  G.  Mobley,  deceased,  commenc- 
ed this  action  in  the  trial  court  to  recover 
damages  for  bis  wrongful  death,  charged  to 
have  been  caused  by  the  negligence  of  the 
defendant  in  error,  its  servants  and  employes. 
At  the  close  of  the  evidence  on  behalf  of  the 
plahitlfC  a  demurrer  was  interposed  thereto 
and  sustained.  It  is  sought  by  the  appeal  to 
hare  that  order  reviewed.  The  recitals  of 
the  case-made  relative  to  this  order  are  as 
follows: 

'^bat  thereafter  on  the  10th  day  of  June, 
1011,  it  being  one  of  the  regular  judicial  days  of 
the  r^lar  June,  1911,  term  of  the  district 
Mart  of  Pottowatomle  county,  thfe  plaintiEE  rests, 
and  closes  its  case,  whereupon  the  defendant 
Uea  its  dunurrer  to  the  evidence  of  the  plaintiff. 


which  demurrer  is  in  words  and  figures  as  fol- 
lows, to  wit:  'Mr.  Low:  Comes  now  the  defend- 
ant and  demurs  to  the  evidence  of  the  plaintiff 
herein,  at  the  conclusion  of  the  same,  for  the 
reason  that  it,  together  with  all  reasonable  in- 
ferences therefrom,  is  insufficient  to  prove  a 
cause  of  action  under  the  allegations  of  the  peti- 
tion herein;  and  for  tJie  further  reason  that 
the  evidence  offered  by  plaintiff  does  not  show  a 
state  of  facts  which  will  sustain  a  cause  of  ac- 
tion in  favor  of  the  next  of  kin  dependent  upon 
the  said  John  Guy  Mobley.'  Thereupon  Mr. 
Smith  asks  leave  of  court  before  the  demurrer 
was  considered  by  the  court  to  file  the  following 
amendment,  which  by  leave  of  court  was  grant- 
ed, and  the  defendant  thereupon  withdrew  bis 
said  demurrer.  The  said  amendment  to  the 
plaintiff's  petition  is  as  follows:  'Comes  now 
the  plaintiff  at  this  time  and  asks  leave  of  the 
court  to  amend  the  amended  petition  of  plaintiff 
by  adding,  after  the  amendment,  the  following 
words:  '^Tbat  at  thia  time  the  deceased,  Guy 
Mobley,  was  injured,  from  which  injuries  he 
died,  be  was  engaged  in  the  employment  of  and 
riding  on  a  switch  engine  of  the  defendant,  to 
which  switch  engine  be  was  attached  as  svritch- 
man  at  said  time,  and  working  In  aid  of  an 
interstate  passenger  train  of  the  defendant, 
which  said  switchman  at  said  times  was  engaged 
in  interstate  commerce  hetweoi  the  states  of 
Oklahoma  and  Arkansas,  to  wit,  it  was  moving 
over  a  switch  which  connected  the  tracks  of  the 
Chicago,  Bock  Island  ft  Pacific  Railway  Com- 
pany, and  the  tracks  of  the  Atchison,  Topeka 
ft  Santa  Ftf  Bailway  Oompany,  for  the  purpose 
of  meeting  and  assisting  over  said  connecting 

tradi  passenger  train  No.   ,  then  moving 

aad  In  transit  from  the  state  of  Arkansas  into 
the  state  of  Oklahoma,  and  over  said  track  and 
through  the  city  of  Shawnee,  where  was  locat- 
ed said  track  in  said  state ;  and  defendant  was 
engaged  in  the  operation  of  said  train,  and  at 
said  time,  of  intrastate  and  interstate  com- 
merce." *  The  court  thereupon  permitted  and 
gave  leave  for  the  plaintiff  to  file  the  said 
amendment  without  objection  on  the  part  of  the 
defendant  Thereupon  defendant  renewed  its 
demurrer  to  the  evidence  of  the  plaintiff  for 
the  reason  that  the  facts  proven  and  all  reason- 
able inferences  drawn  therefrom  are  sufficient 
to  sustain  a  verdict  in  favor  of  the  plaintiff,  and 
for  the  further  reason  that  the  plaintifC  Is  not 
a  dependent  within  the  meaning  of  the  statute. 
Which  demurrer  was  by  the  court  tiiereupon 
sustained,  to  which  ruling  of  the  court  the  plain- 
tiff excepts.  The  defendant  thereupon  asks  judg- 
ment on  the  demurrer  of  the  defendant  to  the 
plaintiffs  evidence.  Thereupon  the  court  grant- 
ed judgment  upon  the  demurrer  of  the  defendant, 
to  which  roiing  the  plaintiff  excepts.  Which 
Older  is—" 

A  motion  Is  presented  in  this  court  to 
dismiss  the  appeal :  First,  because  the  par- 
ported  case-made  does  not  show  that  Judg- 
ment was  rendered  or  entovd.  Second,  be- 
cause the  purported  case-made  contains  no 
final  order  of  the  court  overruling  the  mo- 
tion for  a  new  trial.  Third,  because  the  pur- 
ported case-made  was  not  filed  within  the  ex- 
tensions allowed  by  the  court,  as  shown  by 
the  records  of  the  clerk's  office.  Fourth,  t>e- 
cause  the  plalntlfiT  in  error  has  exhausted  her 
advance  cost  deposit  In  this  conrt,  and  has 
neglected  and  refused  to  make  additional  cost 
deposit  or  put  up  satisfactory  cost  bond  with 
the  clerk. 

[1-3]  At  least  three  of  the  grounds  of  this 
motion  seem  to  be  well  taken.  There  is  no 
Journal  entry  of  Judgment  In  the  record  of 
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the  coartfs  ruling  en  the  dannrrer  to  the  erl- 
dence,  Dor  Is  there  a  jonrnal  entry  of  the 
Judgment  in  t&Yot  of  the  defendant  and 
against  the  plaintiff  for  coat;  as  would  natnr- 
ally  follow  the  court's  order  in  snstalnlng  the 
demurrer  to  the  evidence.  This  seems  to  be 
a  fatal  def^  in  the  record,  as  would  appear 
from  the  followbig  authorities:  Oardenhire 
V.  Bardlck,  7  Okl.  212,  54  Pac.  483 ;  Sproat 
T.  Dorland,  7*  Okl  230,  64  Pac.  4SS;  Ck>mmiB- 
sloners  t.  Hoon,  S  OU.  205,  S7  Pac.  161 ;  Den- 
ny T.  Wright  &  O'Boarke,  18  OkL  266,  74  Pac. 
104 ;  High  T.  United  States.  14  Okl.  309,  78 
Pac.  100;  Brown  t.  Territory  of  Oklahoma, 
15  Okl.  3G2,  82  Pac.  647;  Ford  r.  Mcintosh, 
22  Okl.  423, 98  Pac;  841 ;  Meadora  t.  Johnson, 
27  OkL  543, 117  Pac  198;  Kansas  City  t.  IS. 
&  O.  B.  Go.,  84  OkL  164,  124  Pac.  70;  den- 
tine T.  Powell,  23  Okl.  863, 100  Pac  666. 

In  the  last  case  above  cited,  Chief  Justice 
Hayes;  speaking  for  the  court,  says: 

"An  ezaminatioii  of  the  case-made  discloses 
that  it  coDtains  no  copy  of  any  final  judgment 
or  order  of  the  court  below  upon  the  isBues  be- 
fore it,  and  from  the  recitals  in  the  record  it 
appears  that  no  final  order  or  Judgment  has  been 
made.  At  most,  the  case-made  fails  to  show 
that  any  judgment  or  final  order  was  rendered 
^  the  trial  court  opon  the  issues  before  it. 
^e  matters  quoted  from  the  case-made  above 
would  constitute  a  finding  of  the  fact  upon  the 
issues  before  the  courL^  out  do  not  constitute 
any  order  thereupon.  Where  the  case-made  to 
be  reviewed  by  this  court  fails  to  show  that  a 
judgment  or  nnal  order  was  rendered  by  tiia 
trial  court,  or  fidls  to  contein  a  copy  of  such 
Judgment  or  final  order,  such  case-msoe  presents 
nouiug  to  this  court  for  review,  and  cannot  be 
considered." 

Again  the  third  ground  of  the  motion  that 
the  case-made  was  not  served  and  filed  with- 
in the  extension  allowed  by  the  court,  as 
shown  by  the  records,  likewise  seems  to  be 
well  taken.  The  order  on  the  demurrer  was 
made  on  the  6tb  day  of  November,  1011,  and 
on  that  day  the  time  for  making  and  serving 
case-made  was  extended  for  90  days.  This 
order  would  permit  the  case-made  to  be  serv- 
ed at  any  time  prior  to  February  5,  1912. 
There  appears  in  the  case-made  an  order  un- 
der date  of  January  19,  1912,  extending  the 
time  for  serving  the  case-made  30  days  ad- 
ditional to  the  90  days  above  mentioned ;  but 
the  record  falls  to  ^ow  that  this  order  was 
filed  with  the  clerk  of  the  trial  court  or  ever 
became  a  part  of  the  record  in  the  case.  The 
case-made  was  not  served  upon  the  defendant 
in  error  until  Man^  4, 1912. 

In  the  case  of  Fife  v.  Comelous,  35  Okl. 
402,  124  Pac  957,  the  s^nd  paragraph  of 
the  syllabus  reads  as  follows: 

"A  purported  order  of  the  trial  judge  extend- 
ing the  time  in  wbich  to  make  and  serve  a  case 
made  is  without  force  where  the  case-made  fails 
to  show  af&rm&tively  that  such  order  was  made 
and  is  entered  of  record." 

In  the  Instant  case  the  record  fails  to 
show  that  this  order  of  January  19,  1912. 
purporting  to  extend  the  time  for  serving 
the  case-made,  was  ever  filed  or  entered  ^ 
record  in  the  trial  conrt,  and  it  is  therefore 
without  legal  force  or  effect    This  third 


ground  is  suflSdant  alone  to  JnstUCy  the  court 
in  granting  the  motion  to  dismiss  the  appeal. 
The  record  was  filed  in  mis  court  on  May 
4,  1012,  ai^  it  Is  now  too  late  to  BOBply 
the  defects  in  the  record  above  referred  to. 

The  motion  to  dismiss  Is  well  taken  and 
should  be  sustained.  We  recommend  tliat 
the  appeal  in  this  case  should  be  dismissed. 

On  Behearing. 

The  grounds  nrged  for  rehearing  are:  (1) 
That  the  Journal  entry  of  Judgment  was  ac- 
tually made  and  filed  in  the  trial  conrt  and 
was  omitted  therefrom  through  Inadvertence 
or  mistake,  attaching  a  copy  thereof  certi- 
fied by  the  clerk  of  the  trial  court; 
Oiat  the  order  of  January  19,  1912,  extend- 
ing the  time  tcx  making  and  serving  the 
case-made,  was  actoally  filed  in  the  trial 
court,  attaching  a  copy  thereof  duly  certifieil 
by  the  derk;  (B)  tiiat  '*an  application"  was 
prepared  and  mailed  to  the  clei^  of  this 
court  prior  to  ttie  dedaion  <HiF*"*«iff*"g  the 
appeal,  but  was  not  filed  becanae  plaintUF  In 
error's  cost  d^xudt  was  e^urasted. 

It  will  be  observed  that  no  effort  has  been 
made  in  the  preparaticm  of  this  petition  to 
comply  with  Uie  requirements  of  rule  9  (187 
Pac  iz)  of  this  court  governing  petitions  for 
rehearing,  and  that  none  of  the  reasons  set 
out  in  the  petition  are  recognised  grounds 
for  rehearing. 

It  appears  from  the  recrad  in  this  ease 
that  the  motion  to  dlsmlas  the  amteal  was 
regularly  served,  prior  to  the  time  the  cause 
was  set  down  for  a^puuent  and  sabmisBlan, 
and  an  argument  in  support  of  the  motion 
was  made  In  the  defendant  la  error's  brief ; 
that  on  the  day  the  cause  was  set  down  for 
argument  at  the  Octobert  1914,  term,  ooon- 
ael  for  the  defendant  In  errw  appeared  and 
made  an  wal  argument  in  support  of  the 
motion  to  dlsmlsB.  Counsel  for  tiie  plain- 
tiff in  error  did  not  appear  and  made  no  writ- 
ten  response  to  the  motion.  The  cause  was 
regularly  submitted,  and  on  December  1, 
1914,  an  opinion  was  handed  down  sustain- 
ing the  motion  and  dismissing  the  cause. 
On  December  7,  1&14,  oounad  for  the  plain- 
tiff in  error  filed  a  petition  for  rdiearing  on 
the  gronnds  above  set  out  While  tlie  rea- 
sons therein  set  out  are  not  recognised 
gronnds  for  a  reliearing,  if  tiiey  had  been 
made  in  response  to  the  motion  to  diandss 
and  in  the  pn^r  time  they  would  luve  re- 
ceived the  careful  consideration  of  the 
court;  but,  presented  at  this  time  and  In 
this  manner,  they  are  not  entitled  to  con- 
sideration. Oounsd  do  not  attenqvt  to  offer 
any  excuse  for  their  failure  to  make  re- 
sponse to  the  motion  to  dismiss,  nor  for 
their  failure  to  appear  in  court  on  the  day 
Qie  cause  was  set  down  tor  argnmoit,  nor 
to  show  why  they  permitted  the  cost  d^oslt 
with  tiie  derk  at  this  court  to  become  ex- 
hausted so  that  no  papers  in  the  cause  could 
be  properly  filed.  Such  attitude  of  counsel 
does  not  appeal  to  the  indulgence  of  the 
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conrt.  If  counsel  do  not  take  enough  Inter- 
est in  tbelr  cases  to  make  a  reasonable  ef- 
fort to  comply  with  the  rules  of  conrt,  which 
aze  formulated  for  the  purpose  of  facilltat- 
Ing  the  dlapatfib  oC  business  before  it,  they 
come  In  ill  form  asking  something  by  grace 
to  whidh  they  are  not  entitled  as  of  right 
The  petition  for  rehearing  Is  denied,  and 
the  original  opinion  filed  herein  adhered  to 
in  all  respects. 

FEB  CURIAM.  Adopted  In  wbole. 


PBIVEirr,  Register  of  Deeds,  et  aL  t.  BOARD 
OF  COM'RS  OP  GRANT  COnNTT. 
(No.  3895.) 

(Sopreme  Court  of  Oklahoma.   Dec  22,  IBIL) 

(Sfttahua  -by  the  Oourt.) 

1.  RiaisTEBa  OF  Debds  (S  7*)  —  Acnoif  on 
Bond. 

The  action  of  a  board  of  county  oommis- 
sioners,  MttUng  reported  accounts  of  the  county 
legbter  of  deeds,  is  not  a  bar  to  an  action 
against  such  register  and  his  bondsmen  for 
fees  collected  and  misappropriated  by  him. 

[Ed.  Note.— For  other  cases,  see  Registers  of 
Deeds,  Cent  Dig.  SS  15,  16;  Dec  D^.  S  7-*l 

2.  OmcEBS  (I  100*)— RBOicrraB  of  Dkbds— 
CoMPENaAnoR— AMOunm-CHAirsx  ntJBiNO 

TSBH. 

A  register  of  deeds,  who  was  elected  in 
1907  and  held  office  from  November  17,  1907, 
to  January  9,  1911,  was  entitled  to  compensa- 
tion under  Laws  1897,  c  15,  g  17  (section 
33S2,  Comp.  Laws  19W)  throughout  his  term, 
notwithstanding  the  act  of  March  10,  1910 
(Laws  1910,  c.  69,  I  3),  purporting  to  put  a 
different  measure  of  compensation  into  effect 
OD  and  after  June  17,  1010,  as  section  10,  art 
2S  (WUUams*  1  S50),  of  our  Constitution  In- 
hibits any  cliange  in  the  salary  or  emoluments 
of  a  public  officer  during  his  term. 

(Ed.  Note.— For  other  cases,  see  Officera, 
Cent  Dig.  §i  152-167;  Dec  Dig.  |  100.»] 

Commissioners*  Oplul<m,  Division  Na  1. 
ISrior  from  District  Court,  Orant  County ;  W. 
U.  Boles,  Judge. 

Action  by  the  Board  of  County  Commls- 
draias  of  Grant  County  against  B.  P.  Pri- 
rett,  Regtoter  of  Deeds,  and  his  bondsmen, 
for  fees  collected  and  unpaid  to  county. 
Judgment  for  plaintiff  and  defendants  bring 
error.   Reversed  and  rendered. 

Sam  P.  Ridings,  of  Medford,  for  plaintiffs 
hk  error.  Emery  H.  Breeden,  of  Uedford,  for 
dtfendant  in  error. 

THACKER,  C.  PialntilTs  In  error  will  be 
designated  as  defendants  and  defendant  in 
error  as  plaintiff,  in  accord  with  their  re- 
speetiTe  titles  In  the  trial  court 

The  plaintiff  connty,  by  Its  board  of  com- 
miBSioners,  brought  this  action  against  E.  P. 
Prlrett,  its  register  of  deeds,  from  November 
17, 1907,  to  January  8, 1911,  as  principal,  and 
his  codefendants,  as  his  sureties,  upon  his 
official  bond  for  $662.72  and  recovered  there- 
on 1474.12  upon  Items  of  its  demand  as 


823 

shown  by  the  following  anotallon  from  the 
Journal  taOxj  of  Judgment: 

That  there  Is  due  on  report  12-81-07  $  04  16 

That  there  is  due-  from  chattel  mort- 
gages not  reported   21  00 

That  there  is  due  on  error  In  addition 
on  reception  records  and  reporta. ...     42  47 

That  there  is  due  fees  for  November, 
1910,  not  paid  into  the  county 
treasurer    340  60 


$474  12 

[1]  The  action  of  the  plaintiff's  board  of 
county  commissioners  In  approving  tlie  ac- 
counts of  said  register  under  section  1838, 
Stat  1890  (secUou  1045,  Hev.  Laws  1910), 
from  which  no  appeal  was  taken.  Is  not  a 
bar  to  this  action.  Anderson  v.  Board  of 
Commissioners,  143  Pac.  1145;  Huntington 
et  al.  V.  Board  of  Commissioners,  144  Pac. 
386;  Zlegler  v.  Board  of  Commissioners,  144 
Pac.  381;  OrendorfC  v.  Board  of  Commis- 
sioners, 144  Pac.  383 ;  Hamilton  et  al.  v. 
Board  of  Commissioners,  144  Paa  386 ;  Bus- 
sell  T.  Board  of  Commissioners,  144  Pac.  580 ; 
Walker  v.  Board  of  Commissioners,  144  Pac 
793. 

[2]  Under  Laws  1897.  p.  168  (section  8382, 
Omp.  Laws  1909),  enforced  throughout  the 
register's  term,  he  was  entitled  to  a  salary 
of  $1,600  per  annum,  plus  50  per  cent  of  the 
specified  fees  collected  by  him  in  excess  of 
that  amount  until  the  census  of  1910  operat- 
ed to  raise  his  compensation  to  a  salary  of 
$2,000  per  annum,  plus  50  per  cent  of  such 
fees  so  collected  in  excess  of  that  amount, 
notwithstanding  an  act  of  March  19,  1910, 
purporting  to  take  efCect  on  June  17,  1910, 
and  to  supersede  the  former  law  In  this  re- 
gard. 

Section  10,  art  23  (Williams'  %  369),  of  our 
Constitution  Inhibits  any  change  in  the  "sal- 
ary or  emoluments"  of  a  public  office  during 
the  term  of  its  incumbent;  and  we  think 
there  can  be  no  doubt  of  the  correctness  of 
the  foregoing  statement  that  the  act  of  March 
19,  1910,  did  not  affect  the  register's  right  to 
compensation  under  the  former  law.  Board 
of  Commissioners  of  Beaver  County  v.  Cul- 
weU  et  at,  41  Okl.  712,  139  Pac.  979;  Board 
of  Connty  Commissioners  of  Greer  County 
V.  Henry  et  aL,  33  Okl.  210,  126  Paa  761. 

It  follows  that  for  the  fractional  quarter 
year  prior  to  the  first  Monday  in  January, 
1908,  the  register  was  not  entitled  to  the  $64.- 
15  retained  by  him  out  of  the  fees  then  col- 
lected and  reported  by  him  in  excess  of  com- 
pensation for  the  actual  time  of  his  service 
at  the  rate  of  salary  and  excess  fees  above 
stated;  that  he  was  not  entitled  to  the  $21 
on  account  of  chattel  mortgages  received  and 
not  reported;  that  he  was  not  entitled  to 
the  error  In  his  favor  in  addition  in  the  re- 
ception records  and  reports  amounting  to 
$42.47 ;  and  that  the  trial  court  did  not  err 
in  finding  against  the  defendants  for  each 
and  all  these  Items.  But  the  item  of  $346.60, 
for  which  Judgment  was  also  given,  does  not 
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appear  to  be  warranted  by  the  pleadings  and 
the  agreed  statement  of  facts,  upon  which 
this  case  was  tried.  It  appears  that  from  the 
1st  day  ot  July,  1910,  to  (but  not  including) 
the  9th  day  of  January,  1911,  the  fees  col- 
lected by  the  register  amounted  to  $1,949.70, 
7'hlle  he  was  entitled  to  $1,044.40,  pica  60 
per  cent,  of  the  fees  collected  In  excess  there- 
of, amounting  to  S452.65,  aggregating  $1,- 
497.0S;  and  It  does  not  appear  that  he  re- 
tained or  received  from  the  plaintiff,  as 
ilgalnst  this  sum,  more  than  $1,364.93,  includ- 
ing $892.43,  which  he  received  directly,  and 
$472.50  which  the  plalntiflf,  without  author- 
ity of  law,  paid  out  for  him  In  clerk  hire. 
The  three  items  to  which  plaintiff  is  entitled, 
as  aforesaid,  aggregate  $127.62;  but  It  ap- 
pears from  the  foregoing  figures  that  after 
charging  the  defendant  with  this  additional 
amount  the  plaintiff  was  Indebted  to  him,  up- 
on a  full  and  complete  accounting,  In  the 
sum  of  $4.50. 

The  Judgment  of  the  trial  court  should  be 
reversed  and  here  and  now  rendered  for  the 
defendant  E.  P.  Privett  for  t^e  sum  of  $4.50. 

PBB  OUBIAM.  Adopted  in  whole. 


FBANGIS,  Sheriff,  et  al.  v.  GUABANTT 
STATE  BANK  OF  TEXOI4A. 
(No.  28!A.) 

(Supreme  Court  of  Oklahoma.   Dec  22,  1914.) 

(ByUabtu  hy  the  Oowri.) 

1.  Beplbtih  (I  10*)— Right  of  Action— Ov- 
FicEES— Possession. 

Replevin  bv  the  rightfnl  owner,  entitled  to 
possession  of  chattel  property,  will  lie  against 
BD  officer  who  has  levied  thereon,  without  re- 
gard to  such  otBcer  being  at  the  time  in  the 
actual  po580!!slon,  if  the  latter'a  possession  be 
such  that,  when  interfered  with,  he  would  have 
the  lawful  authority  to  repossess  himself 
thereof. 

[Ed.  Note.— For  other  cases,  see  Beplevin, 
Cent.  Dig.  §S  69-82;  Dec  Dig.  |  10.*] 

2.  Replevin  (S  69*)  —  Plkadino  —  Obnbrai. 
Demai^Proof. 

An  answer  oontalDing  a  general  denial,  in 
a  replevin  proceeding,  puts  In  Issue  the  title 
and  right  of  possessioD  of  tbe  plaintiff,  and  un- 
der such  answer  the  defendant  may  prove  title 
or  right  of  posmsslon  either  in  himself  or  a 
stranger,  or  make  such  defense  as  will  defeat 
the  plaintifre  claim  or  right  to  possession  as 
against  the  defendant 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent.  Dig.  §5  257-279 ;  Dec  Dig.  S  69."] 

3.  Replevin  (f  69*)— Pleading  and  Peoob^ 
OWNRRSniP—CnATTKL  MOBTOAOe, 

Where  the  plaintiff  in  his  petition  alleges 
ownership  generally,  defendant  need  not  set  Dp 
in  his  nnawer  that  a  bill  of  sale  under  which 
plnintifF  claims  title,  Is  in  fact  and  was  intended 
only  Bs  a  mortgage,  in  order  to  introduce  evi- 
dence to  that  effect 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Gent.  Dig.  H  2S7-279;  Dec  Dig.  |  60.^] 

4.  Bkpij:vin  (|  76*)— Wbohgfui,  Detention 
— Measure  of  Damaoes— Usable  Value. 

One  of  the  exceptions  to  the  general  rule 
as  to  the  measure  of  damages  for  the  wrongful 


taking  and  detention  of  perwmal  property  is 
where  the  property  so  taken  lias  a  distinct 
usable  value ;  and  horses  broken  and  trained 
to  do  work  would  have,  under  ordinary  circnm- 
stancea,  such  usable  valoe;  and  where  anch 
proper^  has  been  wrongfollj  taken  by  one,  and 
detained  from  another,  such  other  has  tiie  rifht 
to  recover  as  damages  the  reasonable  value  of 
the  use  of  such  proper^  daring  the  period  of 
its  wrongful  detention :  and  this  valne  is  ordi- 
narily to  be  determined  by  the  ordinaiy  market 
price  of  the  use  of  such  property  at  the  time  of 
taking  and  during  the  period  of  tbe  detaition. 

[Ed.  Note.— For  other  cases,  aee  Bepl«Tiii, 
Cent  Dig.  H  805,  806;  Dec  Dig.  |  76.*! 

5.  Beplevin  (%  70*)— Daiugbs  Bxoovxeablx 

—Usable  Value — Peoof. 

A  plaintiff  in  replevin  who  has  but  a  ape- 
dal  interest  In  the  property  replavlned  ia  not 
entitled  to  a  verdict  tor  the  osable  value  thereof, 
in  the  absence  of  proof  that  the  special  Interest 
carried  with  it  the  right  to  the  use 

[Ed.  Note.— For  other  cases,  see  Beplerin, 
Cent  Dig.  {{  280-284 ;  Dec  Dig.  1  70.*f 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  County  Court,  Beckham  Conn^ ; 
John  C.  Hendrix,  Judge. 

Action  by  the  Guaranty  State  Bank  of  Tex- 
ola  against  B.  B.  Francis,  Sheriff  cA  Beck- 
ham County,  and  others.  Jiulgment  for  plain- 
tiff, and  defendants  bring  error.  Beveraed 
and  remanded. 

T.  B^Dohl  Wise,  *A  Sayre,  for  plaintUta 
in  error.  D.  W.  Tracy,  of  Sayre,  for  defend* 
ant  in  error. 

SHABP,  a  On  Angnst  24,  1910.  plaintiff 
in  error  B.  B.  EYands,  sheriff  ot  Beckhaib 
county,  under  authority  of  an  order  of  at- 
tachment Issued  In  another  action,  levied 
npcm  seven  head  of  horses,  at  the  time  in  tbe 
possession  of  defendant  in  error,  the  Guaran- 
ty State  Bank  of  Texola.  mie  following  day 
said  bank  commenced  the  present  replevin 
action  to  recover  possession  of  the  horses 
so  taken  from  its  possession  by  the  sheriff. 
On  August  27th  thereafter  Ira  Speed  and 
the  First  Bank  of  Texola  filed  their  motion 
alleging  that  they  were  plaintiffs  In  the  re- 
spective actions  under  which  the  sheriff  had 
made  the  foregoing  levy,  and  were  the  real 
parties  in  Interest,  and  asked  to  be  made 
parties  defendant  It  appears  that  the  par- 
ties to  the  proceedings  have  proceeded  as  if 
such  order  was  made,  though  the  record  in 
this  particular  Is  incomplete.  Both  in  Its 
original  and  amended  petitions  plaintiff  al- 
leges that  on  the  date  of  the  levy  It  was 
the  absolute  owner  of  the  horses  seized  by  the 
sheriff.  It  was  further  charged  that  the  de- 
fendant Francis  had  taken  said  animals 
from  the  plalntUTs  possession  over  its  pro- 
test, and  had  continued  to  wrongfully  with- 
hold them  from  plaintiff ;  that  plaintiff  was 
■entlUed  to  their  return,  with  damages  of  50 
cents  per  day  for  each  aoloial  during  the 
period  of  wrongful  detention,  or,  in  lieu  there- 
of, the  sum  of  $525,  the  value  of  said  proper- 
ty, with  Interest  at  the  rate  of  6  per  cent 
per  annum  from  August  4, 1910,  and  for  oth- 
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a  eipeiues  incurred  on  accotmt  of  tbe 
wnmgfnl  detention  of  said  borees.  Defend- 
ant gave  a  redeliTery  bond  and  retained  pos- 
sessioD  of  the  borsea.  The  answer  of  the  de- 
fmdants  consisted  of  a  general  denial.  Tbe 
trial  resulted  In  a  rerdlct  for  plaintiff. 

[1]  It  is  insisted  by  plaintiffs  in  error  tbat 
the  court  erred  In  oremiUng  their  demurrer 
to  plainUlTB  evidence,  predicating  the  alleged 
error  upon  tbe  darge  tbat  idalntiflC  bad  fail- 
ed to  eatabllsb  an  essential  element  of  the 
actliHt  ot  replevin ;  to  wit,  that  the  property 
was  at  tbe  time  the  action  was  b^un  in  tbe 
possesdon  of  tbe  defendant  Franda.  The 
contention  cannot  be  bu stained.  The  evi- 
dence sufficiently  showed  tbat  Franda  was  in 
possession  of  tbe  borsea.  Defendant  Fsranda 
testlfled  aa  follows: 

"Q.  Did  you  have  In  your  posaessbn  at  any 
time  the  seven  head  of  borsea  involved  In  this 
cue?  A.  Tes,  sir.  Q.  How  came  them  into 
jmt  possession?  A.  How  came  tbem  into  my 
posKssion?  Q.  Tea,  sir.  A.  Through  an  at- 
ucbment  of  Mr.  Speed's.  Q,  Game  into  your 
poSKsaion  among  other  property?  A.  Yea,  sir. 
Q.  Tonr  records  ahow  that  they  were  taken 
mm  the  Gnaranty  State  Bank?    A.  Yea,  air." 

After  the  horses  had  been  seized  under  the 
original  attachment  writs,  it  appears  that  the 
deputy  sheriff,  Allsnp,  left  them  in  a  livery 
stable,  and  after  the  Institution  of  the  pres- 
ent action  made  an  offer  to  return  them 
to  the  plaintiff.  There  Is  no  question  but 
tbat  at  tbe  time  the  present  action  was  in- 
stituted tbe  horses  were  in  at  least  the  con- 
Btnictive  possession  of  said  defendant,  wheth- 
er at  the  precise  time  in  his  actual  possession 
or  not  is  immaterial.  The  animals  were 
onder  bis  centred  and  direction,  and  for  any 
Interference  therewith  the  aheriff  would  have 
had  tbe  undoubted  right  to  have  repossessed 
himself  of  said  horses.  Dlscussli^  the  ques- 
doD  of  what  constitutes  possession  of  an  of- 
ficer in  a  replevin  action,  it  Is  said  In  section 
62,  Cobbey  on  Replevin  (2d  Ed.): 

"If  the  officer's  poaaesaion,  be  It  actual  or 
constructive,  la  anch  that,  when  interfered 
with,  be  could  recapture  by  replevin,  then  re- 
^in  will  lie  against  him ;  but  where  an  offl- 
Rr  haa  not  poaseaaed  himself  of  chattels  under 
4  writ  in  suoi  a  manner  that  he  could  maintain 
treapass  or  replevin  against  a  wrongful  taker, 
KpkTin  wfU  not  lie  against  Um  by  the  real 
owner,  who  is  a  stranger  to  the  writ  Hadley 
et  aL  T.  Hadley,  82  Ind.  95 :  Flynn  et  al.  v. 
Jordan,  17  Neb.  518,  23  N.  W.  519. 

In  addition  to  the  testimony,  It  was  vir- 
tually CO  needed  by  the  attorney  for  defend- 
ants  below,  In  his  opening  statement,  that  the 
officer  was  possessed  of  tbe  horses  when  suit 
for  tbelr  recovery  was  begun. 

[t,  i}  Am<M)g  the  errors  assigned  Is  tbat 
tbe  CDort  erred  in  sustaining  objections  to 
certain  questions  which  sought  to  bring  out 
flie  fact  tbat  plaintiff  was  not  the  absolute 
owner  of  the  animals  in  controversy,  as  al- 
^tseA  in  both  Its  original  and  amended  peti- 
tion, and  by  which  it  was  sought  to  prove 
tbat  the  bill  of  sale  given  by  H.  B.  Oox,  act- 
1d{  through  bia  wife,  to  the  defendant  In  er* 
was  Intended  only  as  a  mortgage,  and 


that  the  legal  title  to  the  horses  was  either 
in  H.  B.  Oox  or  his  wife,  to  whom  it  appears 
Cox  had  subaeqnentiy  transferred  them.  If 
the  Instnunent  was  so  intended,  and  tf  there 
was  an  agreement  between  either  Cox,  or  his 
wife  acting  In  bla  behalf,  and  the  Guaranty 
State  Bank  tbat  tbe  latter  was  to  hold  the 
property  until  a  time  agreed  upon,  when  Oox 
should  pay  such  Indebtedness  as  he  may  have 
been  owing  the  bank,  then  it  is  obvious  tli^t 
plaintiff  was  not  the  abaolute  owner  of  the 
property.  The  alli^tlon  of  ownership  had 
been,  as  we  have  seen,  put  in  Issue  by  de- 
fendants' general  denial.  Where  the  plaiiH 
tiff  in  a  replevin  action  claims  titie  In  him- 
self, he  must  prove  title  against  the  world,  as 
on  muh  an  issue  a  general  denial  puts  In  is- 
sue the  right  on  which  plaintiff  bases  his  wilt 
A  general  denial  in  replevin  puts  In  issue 
both  tbe  tlUe  and  right  of  possession  of 
plaintiff,  and  under  an  issue  so  framed  de- 
fendant may  prove  titie  or  right  of  poases- 
slon  dtber  In  himself  or  In  a  stranger.  Cob- 
bey on  Replevin  (2d  Bd.)  H  T84,  78S;  Shlnn 
on  Replevin,  |  609.  Where  the  property  be- 
longs to,  and  tbe  right  to  possesalon  la  in 
a  third  party,  the  plaintiff  cannot  recover, 
and  If  tbe  property  haa  been  taken  trcm  the 
defendant  there  most  be  Jodipnait  fbr  Its  re- 
turn. Anything  going  to  ahow  that  the  plain- 
tiff in  re^flvln  haa  no  rlgjit  to  tbe  poaaesaion 
when  salt  was  commenced  is  a  complete  bar 
to  the  action.  Under  our  Code,  the  gist  of  the 
action  at  replevin  la  the  wrongfnl  detention 
by  the  defendant  as  against  the  plaintiff,  and 
undor  a  general  denial  the  dctendant  may 
prove  anything  that  wUI  tend  to  ahow  that 
he  does  not  wroi^ifnlly  detain  tbe  property 
as  against  tbe  plaintiff.  Fajme  v.  HcCOTmliA 
Harvesting  Hftdi.  Co.,  11  OkL  818,  66  Pac. 
287;  Bioylee  et  ox.  Melnteer.  29  Okl  767. 
120  Pao.  288;  De  Hart  OU  Co.  t.  Smith  et 
al.,  140  Pac.  1154.  Where  the  plaintiff  in 
replevin  allegee  a  special  Intereat  In  tiie 
property,  evidence  of  general  ownership  is 
Inadmissible  McMillan  Hdw.  Co.  v.  Ross, 
24  OkL  606,  104  Pac  848;  International 
Bank  T.  Bowser,  83  OkL  816, 125  Paa  458. 

A  case  where  the  facte  appear  idraUcal  la 
that  of  Kernm  v.  North  Pac.  Z^br.  Co.,  1 
Wash.  241,  24  Fac.  446,  wherein  Uie  court, 
In  the  course  of  the  opinion,  said: 

*****  But,  aa  it  contented  Itself  with  the 
allegation  of  ownership,  without  abowing  how 
it  waa  acquired,  and  thus  entitled  Itaelf  to  es- 
tablish such  ownership  by  any  competent  proof, 
it  must  follow  that,  when  such  proof  was  in- 
troduced, the  defendants  were  entitled  to  meet 
the  caae  made  by  plalntifra  evidence  by  any 
competent  proof  tbat  tended  to  show  that  sucQ 
evidence  was  untrue ;  and  tbat  tbe  bill  of  sale 
Introduced  was  not,  In  fact,  a  conveyance  of  the 
property,  but  waa  only  a  mortgage  thereon,  aa 
fully  and  completely  aa  though  tne  matters  in 
defense  had  been  fully  set  out  in  their  answer. 
Tbe  proof  offered  by  uie  defendants  waa  wrong- 
fully excluded,  and  tbe  error  *  *  *  assigned 
was  well  taken." 

See,  also,  Idaho  Placer  Mln.  Co.  v.  Green, 
14  Idaho,  240.  08  Pac.  964;  Oobbc?  on  Re- 
plevin (2d  Bd.)  1  1002. 
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[4, 1]  Not  only  was  the  evidence  competent, 
in  the  first  Instance,  tor  the  purpose  of  meet- 
ing plaintiff's  testimony  of  ownership  and  Its 
right  to  possession,  but  upon  the  qnestlon  of 
damages.  Ordinarily,  unless  the  property  in 
suit  has  a  usable  value,  and  the  damages 
may  be  estimated  on  that  basis,  the  prevail- 
ing party  in  replevin  will  be  awarded  In- 
terest on  the  value  of  the  property  during 
the  time  of  the  wrongful  detention.  Wells  on 
Replevin  (2d  Ed.)  S  537.  But  where  the 
property  In  litigation  has  a  usable  value 
which  exceeds  the  lawful  rate  of  Interest, 
the  successful  party  is  entitled  to  recover 
as  damages  for  the  detention  the  value  of 
such  use  during  the  period  of  deprivation; 
such  value  to  be  estimated  by  the  ordinary 
market  price  of  the  use  of  BU<A  property  dar- 
ing the  time  of  its  wrongful  detention.  Thom- 
as et  al.  V.  First  Nat  Bank,  32  Okl.  116,  121 
Pac.  272,  Ann.  Gas.  1914A,  376;  Bell  v. 
Campbell,  17  Kan.  211;  Allen  v.  Fox,  51  N. 
Y.  562,  10  Am.  Rep.  641;  Shlnn  on  Replevin, 
g  646  and  note ;  Wells  on  Replevin  ^  Ed.) 
§S  579-583. 

If,  in  fact,  the  bank  was  the  abaolate  own- 
er of  the  horses,  and  a  usable  value  was 
shown  by  competent  evidence,  then  a  verdict 
for  such  usable  value  would  be  proper.  If, 
however,  on  the  other  hand,  the  bank  had 
but  a  special  Interest  in  the  horses  which 
conferred  no  right  to  tbelr  use,  then  a  verdict 
for  the  usable  value  for  the  bank  could  not 
be  sustained.  Johnson  v.  Bailey,  17  Colo.  59, 
28  Pac.  81 :  McArthur  v.  Howett,  72  HI.  358; 
Wells  on  Replevin  (2d  &d.)  S  684  et  seq.  It 
being  competent  for  defendants  to  attack 
plaintiffs  title,  it  follows  that  it  was  error 
for  the  court  to  exclude  competent  evidence 
offered  for  that  purpose.  Other  errors  per- 
taining to  the  amount  of  the  verdict,  in  view 
of  our  conclusion,  need  not  he  considered. 

The  jodgment  of  the  trial  court  should  be 
reversed,  and  the  cause  remanded  tor  a  new 
trial. 

PER  CURIAM.   Adopted  in  whole. 


FOWLER  et  aL  v.  STATE.    (No.  5793.) 
(Sapreme  Court  of  Oklahoma.    Sept.  27,  1914. 
Rehearing  Denied  Jan.  9,  1916.) 

(Syttahut  hv  the  Otmrt.) 
1.  Bail  ({  94*)  -~  Decisions  Rsviewabli  — 

"Final  Obdeb"— FoaFBrnrax  of  Bail— Rb- 

rusAL  TO  Vacate. 

Plaintiffis  in  error,  as  sureties  on  a  certain 
bond  in  a  criminal  proceeding  pending  in  the 
diatrict  court  of  Jackson  county,  after  the  for- 
feiture of  Bald  bond,  appeared  and  moved  the 
court  to  set  aside  the  forfeitare,  which  motion 
was  by  the  court  overruled.  From  the  order 
overruling  said  motion,  error  is  prosecuted  in 
thte  court.  The  principal  defendant  in  the 
criminal  case  deposited  with  hia  sureties,  plain- 
tiffs in  error.  BuStciect  money  to  protect  them 
on  said  bond.  Motion  is  filed  to  dismiss  this 
appeal.  Section  6237,  Rev.  I^ws,  1910,  reads : 
"An  order  affecting  a  cubstantial  right  in  an 


action,  when  anch  order,  in  effect,  determines 
the  action  and  prevents  a  Judgment,  and  an  or- 
der affecting  a  substantial  right,  made  in  a 
special  proceeding,  or  upon  a  summary  appli- 
cation in  an  action  after  jadgment,  is  a  Bnal 
order,  wtiich  may  be  vacated,  modified  or  re- 
versed, as  provided  In  tills  article."  ffeld, 
that  the  order  sought  to  be  reviewed  by  this 
proceeding  is  not  a  "final  orAev,"  affecting  any 
substantial  rights  of  plaintiffii  m  error,  within 
the  purview  of  this  section. 

[Ed.  Note.— For  other  cases,  see  Ball,  Gent. 
Dig.  H  41S-423;  Dec.  Dig.  flk.* 

For  other  definitions,  see  Words  and  Fhraaea, 
First  and  Second  Series,  Final  Order.] 

(Additional  Syllabiu  Im  Editorial  Staff.) 

2.  CTbzhinal  Law  (|  1023*)  —  Afpeal  —  Ob- 
debs  ReVIEWABLB— "ACTZON." 

The  term  "action,"  as  used  In  section  6327, 
Rev.  Laws  1910,  providing  that  "an  order  af- 
fecting a  substantial  right  in  an  action,  when 
such  order  determines  the  action,  *  *  *  ia 
a  final  order,"  Indndea  both  ctvU  and  criminal 
actions. 

[Ed.  Note^For  othw  eases,  aee  CMminal 
Law,  Cent  Dig.  H  2583-2098;  Dee.  Dig.  { 
1023.* 

For  other  definiti«Dfl,  aee  Words  and  Pfaraaefc 
First  and  Second  Series,  Action.] 

Error  from  District  Court,  Jackson  Coun- 
ty;  Frank  Mathews,  Judge. 

J.  E.  Fowler  and  others,  sureUea  on  the 
ball  bond  of  Fen^  Belcher,  moved  to  ae/t 
aside  an  order  forfeiting  the  ball,  and,  ttie 
motion  being  overruled,  they  bring  error. 
Dicunlssed. 

S.  B.  Garrett  and  Bf.  L.  Hanklns,  both  of 
Altus,  for  plaintiffs  in  error.  Chas.  West. 
Atty.  Qen.,  O.  V>.  Hall,  Oo.  Atty.,  of  Altua.  and 
W.  O.  Austin,  of  Eldorado,  for  the  State. 

RIDDLE,  J.  This  is  a  proceeding  In  this 
court,  whereby  plaintiffs  in  error  seek  to  re- 
verse an  order  made  by  the  trial  court  In  a 
criminal  action.  The  undisputed  tacts  show 
that  one  Percy  Belcher  was  under  Indictment 
in  the  district  court  of  Jackson  county  upon 
the  charge  of  statutory  rape.  He  was  tried 
and  convicted,  and  made  an  appearance  bond 
to  supersede  the  Judgment,  and  appealed  hla 
case  to  the  Criminal  Court  of  Appeals.  He 
thereafter  left  the  state.  The  case  In  the 
Criminal  Court  of  Appeals  was  dismissed,  up- 
on the  ground  that  he  was  a  fugitive  from 
Justice.  Mandate  was  issued  by  said  court, 
directed  to  the  trial  court  to  proceed  to  ex- 
ecute the  Judgment  By  an  order  of  court, 
he  was  required  to  appear  for  sentence.  He 
failed  to  make  his  appearance.  His  ball  was 
forfeited  under  section  6110,  Rev.  Laws  1010, 
which  reads: 

"If,  without  BufiScient  excuse,  the  defendant 
neglects  to  appear  according  to  the  terms  or 
conditions  of  toe  recognisance,  bond  or  under* 
taking,  either  for  hearing,  arraignment,  trial  «r 
jadgment,  or  upon  any  other  occasion  when  hla 

&re8ence  in  court  or  before  the  magistrate  may 
e  lawfully  required,  or  to  surrender  himself 
in  execution  ol^  the  judgment,  the  court  must 
direct  the  fact  to  be  entered  upon  its  minutes, 
and  the  recognizance,  bond  or  ondertakinc  of 
t>ai],  or  the  money  deposited  Instead  of  baH, 
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am  the  ease  maj  be.  Is  and  aliatt  be  therenpon 
declared  forfeited.  Bat,,  if  at  any  time  before 
the  final  adjoarnment  of  coart  the  defendant 
or  bis  bail  appear  and  satxafttctoilly  excuse  his 
n^lect,  the  court  mar  direct  the  forfeiture  to 
be  di8«iar^  upon  such  terms  as  mar  be  just. 
After  the  forfeiture,  the  count;  attorney  must 
proceed  with  all  due  diligence,  by  action  against 
the  bail  upon  the  instrument  so  forfeited.  If 
money  deposited  instead  of  bail  be  so  forfeited, 
the  clerk  of  the  court  or  other  officer  with  whom 
it  is  deposited,  must,  immediately  after  the 
final  adjournment  of  the  court,  pay  over  the 
money  deposited  to  the  connty  treaanror." 

A  few  days  thereafter,  his  bondsmen  ap- 
peared in  court  and  filed  a  motion,  praying 
the  court  to  set  aside  the  order  forfeiting  the 
bail;  which  motion  was  by  the  court  over^ 
ruled,  and  an  order  entered  of  record  direct- 
ing the  connty  attorney  to  proceed  in  the  salt 
upon  said  ball.  It  Is  from  thik  order  of  court 
refusing  to  vacate  and  set  aside  the  order 
forfeiting  the  ball  that  plaintllTs  In  error  at- 
tempt to  prosecute  this  appeaL 

Defendant  in  error  has  filed  its  motion  to 
dismiss  tills  proceeding,  upon  the  ground, 
among  others,  that  the  order  sought  to  be 
reversed  in  this  proceeding  is  not  a  final  or- 
der or  judgment  entered  In  the  court  below, 
but  is  an  order  made  on  a  motion  Involrlng 
the  exercise  of  discretion  by  the  trial  court, 
In  which  no  abuse  Is  shown,  and  the  same  is 
not  appealable.  It  is  the  contention  of  the 
Attorney  General  that  this  Is  not  an  order 
of  court  which  can  be  reviewed  by  this  court 
on  appeaL  The  only  statute  called  to  our 
attention,  under  which  this  proceeding  Is 
prosecuted,  la  section  923T,  Ber.  Laws  1810, 
which  reads: 

"An  order  affecting  a  substantial  right  in  an 
action,  when  such  order,  in  effect,  determines 
the  action  and  prevents  a  judgment,  and  an  or- 
der aflfectiag  a  snbstantlal  right,  made  In  a 
special  proceeding,  or  upon  a  summary  appli- 
cation in  an  action  after  judgment,  is  a  nnal 
order,  which  may  be  vacated,  modified  or  re- 
versed, as  provided  in  this  article." 

It  wUl  be  noted  that  this  section  defines  a 
"final  order"  which  may  be  reviewed  by  this 
court  Under  section  6236,  ReV.  Laws  1910, 
defining  Judgments  which  may  be  reviewed 
and  corrected  by  the  Supreme  Court,  it  Is 
provided: 

"The  Supreme  Conrt  may  reverse,  vacate  or 
modify  judgments  of  the  county,  superior  or 
district  court,  for  errors  appearing  on  the  rec- 
ord, and  in  the  reversal  of  such  Judgment  or 
order,  may  reverse,  vacate  or  modify  any  inter- 
mediate order  involving  the  merits  of  the  action, 
or  any  portion  thereof." 

[1,2]  Unless  the  order  In  question  is  a 
final  order,  as  defined  by  section  5237,  su- 
pra, then  there  Is  no  law  whereby  this  court 
is  given  jurisdiction  to  review  such  order. 
It  is  too  well  settled  to  require  citation  of 
authorities,  that  an  Interlocutory  order  is 
not  reviewable  by  the  Supreme  Court,  ex- 
cept by  vlrtae  of  a  special  provision  of  the 
o^nlc  law  or  statute,  authorizing  It.  The 
juration  arises:  Is  the  order  sought  to  be 
reviewed  here  a  "final  order,"  as  defined  by 
said  section  of  the  statute?  Tbere  are  three 
(diaracters  of  orders  defined  by  section  6237, 


supra,  eadi  at  iAlc9i,  under  tbe  law,  la  a 
final  rader:  0)  An  order  alTectinc  a  anb- 
Btantial  right  in  an  actitxi,  when  snch  order 
in  eAect  determines  the  action  and  prevents 
a  Judgment  There  can  be  no  nuestion  bat 
what  this  Older  made  by  tbe  court  is  an 
order  in  an  acd<»i,  altbough  it  was  made 
in  a  criminal  and  not  a  dTll  action;  but, 
inasmudi  aa  the  provisions  of  tbe  statute 
do  not  oonflne  oxdon  to  a  civil  action  only, 
an  "action"  under  tbe  atatnte  Includes  both 
a  ctTil  and  eriminal  action.  Thla  atetnte 
woold  i^obably  cover  tbe  ord«r  in  question, 
althoivh  made  in  a  criminal  action,  were  it 
not  for  tike  fact  that  It  must  be  sadb  an 
order  that  in  effect  detexmlnee  tiie  action 
and  prerenta  a  Judgment.  It  needa  no  argu- 
ment to  demtmftrate  tbat  tbla  la  sot  ancb 
an  order.  The  Judgment  bad  been  takw 
against  tbe  principal  defendant,  from  which 
be  liad  anwaled;  and  tbe  api^  baa  been 
dlsmiwed.  Neither  ia  thla  an  order  affecting 
a  substantial  rights  made  in  a  special  pro- 
ceeding. Tbe  iHooeedlng  out  of  wbicb  tbla 
order  grew  was  bi  a  criminal  action,  and 
was  not  a  special  proceeding  under  the 
statute.  Tba  moat  difflcnlt  portion  of  ttda 
section  to  conatme  ia  aa  to  whether  or  not 
this  ia  an  order  np<m  a  aummary  ap^Uca- 
tlon,  in  an  action  after  Jndgmoit  We  are 
inclined  to  bold  tluU  it  is  auch  an  ordw. 
Judgment  bad  been  rendered  In  tbe  action  In 
whicb  this  order  was  made,  and  it  bad  be- 
come final;  and,  If  tbla  was  all  that  waa 
required  to  make  It  a  final  order,  we  would 
be  inclined  to  anstaln  tiie  appeal.  But  it  la 
also  required  to  conatttDte  a  final  order,  and 
It  must  be  an  order  affecting  a  snlratuitlal 
right  We  are  nnable  to  aee^  from  the  record 
before  us,  in  what  way  a  substantial  right 
of  plalntiffa  In  error  liaa  been  affected.  The 
undisputed  testimony  shows  that  tbe  m<mey 
to  cover  tbe  amount  of  this  bail  is  on  depiMdt 
with  one  of  plalntiflb  in  error  and  placed 
there  etpecially  tta  tbe  protecticn  of  aeld 
balL  Bad  it  been  dq>oaited  as  a  cash  bond, 
there  could  be  no  question  about  tbe  author^ 
Ity  of  ttie  court  to  have  required  tbe  mtmey 
paid  over  to  tbe  county  treasurer.  Suppose 
we  should  entertain  th}s  appeal  on  tbe  mer- 
its, and  should  conclude  that  tbe  proceedlnga 
resulting  in  the  forfeiture  of  the  boai  were 
irregular,  and  that  tbe  conrt  had  abused 
its  discretion,  and  should  reverse  the  case. 
The  only  result  which  would  follow  would 
be  that  the  court  would  again  proceed  to 
tqke  another  f<n:feltnre;  and  the  fact  that 
defendant  has  made  ample  arrangem«its  to 
protect  tbe  bail  seems  to  us  sufildent  answer 
that  plalntitb  in  error's  rights  could  not  in 
any  way  be  affected  by  this  preliminary  or 
interlocutory  order.  If  the  principal  def^d- 
ant  was  making  this  fight  on  appeal,  there 
might  be  Involved  a  more  serious, question. 
Inasmuch  as  the  order  mlj^t  ultimately  af- 
fect his  proper^  rights  and  bring  it  within 
the  Bplzlt,  aa  well  aa  tbe  letter,  of  tbe  atat- 
nte, 
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Connsel  for  plaintiffs  in  error  dte  and 
rely  upon  the  case  of  State  t.  Hinea  et  aL. 
37  Okl.  198,  131  Paa  688.  We  have  care- 
fully examlDed  this  case,  and  It  Is  clear  to 
MB  that  the  point  now  before  ns  was  not 
involved  in  that  case,  and  it  was  not  nec- 
essary to  have  considered  It  in  deterxnining 
all  the  questions  therein  involved.  Neither 
does  It  appear  in  that  case  that  the  court 
decided  that  an  order  similar  to  the  one  in 
question  was  such  that  could  be  reviewed 
by  tliis  court.  There  are  some  inferences, 
however,  which  would  indicate  that  such 
might  have  been  the  holding,  had  the  point 
been  involved. 

We  are  th^efore  of  the  opinion  that  the 
order  sought  to  be  reviewed  by  this  proceed- 
ing is  not  a  final  order,  as  dpflned  by  section 
6237,  Rev.  Laws  1910,  for  the  reason  that 
from  the  record  before  us  It  does  not  ap> 
pear  that  it  could  in  the  least  affect  the 
substantial  rights  of  plaintiffs  In  error. 

The  proceeding  in  this  court  is  therefore 
dlamissed.  All  the  Jostlces- concur. 


MYERS  et  al.  v.  HUNT  et  al.   (No.  6969.) 
(Supreme  Court  of  Oklahoma.   Dec  22,  1914.) 

(Sptlahut  hjf  the  Court.) 
Appeai.  and  Erbob  (8  786*)— raivoLora  Ap- 

PEAI<— DiSUISSAL. 

It  clearly  appears  from  the  motion  to  dls- 
mlas  the  petition  in  error  and  the  judgment  ap- 
pealed from  that  this  appeal  ie  prosecuted  for 
delay,  and  that  piRintiffa  in  error  had  co  valid 
defense  to  defeDoactB  in  error's  cause  of  action, 
and  that  this  appeal  is  manifestly  frivolous. 
Held,  that  said  motion  to  dismiss  should  be 
sustained  under  the  authority  of  Skirvin  v.  Bass 
Furniture  &  Carpet  Co..  143  Pae.  190,  and 
Skirvin  v.  Goldstein,  40  OkL  31C,  137  Pac.  1176. 

[£d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3128;  Dec  Dig.  {  78a*] 

Brror  from  Dlatrtct  Court,  Oarvln  Coimty ; 
B.  McMillan,  Judge. 

Action  between  Joe  F.  Myeis  and  others 
and  Miles  H.  Hunt  and  others.  From  the 
Judgment,  the  parties  first  named  bring  error. 
Dismissed. 

Blanton  &  Andrews,  of  Pauls  Valley,  for 
plaintiffs  in  error.  Everest  &  CampbeU,  of 
Oklatioma  City,  for  defendants  in  error. 

RIDDLE,  J.  Motion  to  dismiss  the  appeal 
has  been  filed  upon  the  grounds,  among  oth- 
ers, that  the  appeal  is  frivolous  and  not  taken 
within  the  time  allowed  by  Ifiw.  No  response 
has  been  filed  to  this  motion.  Judgment  was 
rendered  in  the  court  below  on  May  14,  1914, 
sustaining  motion  of  defendants  in  error  for 
Judgment  on  the  pleadings.  The  Judgment  of 
the  court  recites  that: 

"And  thereupon  the  plaintiff  announced  ready 
for  trial  upon  his  motion  for  judgment  upon  the 
pleading,  and  upon  tiie  merits  of  said  cause, 
and  said  defendants,  appearing,  announced  in 
open  court  that  they  had  no  defense  to  the  ac- 
tion of  the  plaintiff  herein." 


From  the  language  quoted,  supra,  and  the 
petition  in  error  and  motion  to  dismiss.  It 
appears  beyond  doubt  that  this  appeal  Is 
prosecuted  for  delay,  and  that  the  same  is 
manifestly  frivolous  and  without  merit.  It 
clearly  appears  from  said  Judgment  and  mo- 
tion to  dismiss  that  defendants  had  no  valid 
defense  to  plaintiffs*  cause  of  action. 

In  Skirvin  v.  Bass  Furniture  &  Carpet  Go. 
(recently  decided  but  not  yet  officially  report- 
ed), 143  Pac.  190,  the  third  syllabus  reads : 

"The  motion  to  diamias  the  petition  in  error 
shows  that  plaintiff  in  error  had  no  legal  de* 
fense  to  the  cause  of  action,  and  in  the  trial 
court  the  cause  of  action  was  admitted;  that 
the  appeal  is  manifestly  frivolous  and  without 
merit  Meld,  that  it  is  proper  for  ttus  court  to 
sustain  such  motion  ana  dismiss  the  appeal." 

See,  also,  Skfrvin  v.  Ooldstelii,  40  OkL  815, 
137  Pac  1176. 

For  the  reasons  stated  herein,  the  appeal 
is  dismissed.  All  the  Jostioea  concur. 


HA&TSOG  et  al.  V.  BfiRRX  et  aL  (No.8435.)t 
(Supreme  Court  ol  OUahoma.   N«v.  24,  1914^ 

(Svllabue  hv  the  Court.) 
1.  JVET  ({  13*)— JUBT  TkIAI<— RXOHT. 

Where  a  party  in  possession  of  real  estate 
brings  an  action  to  rescind  a  contract,  cancel 
the  deed  thereof,  and  to  quiet  title,  and  the  de- 
fendant's answer  is  in  the  nature  of  ejectment, 
to  which  a  general  denial  is  filed,  the  suit  is 
one  in  eqtd^,  and  the  plaintiff  is  not  entitied, 
as  a  matter  of  right,  to  a  trial  by  jury. 

[Ed.  Note^For  other  cases,  see  Jno,  GenL 
Dig.  Si  35-83;  Dec  Dig.  |13.*] 

2;  GrUABDIAR    AHD    WaBD    (t    79*)  —  SaLS  — 

HOUESTBAO. 

A  ward's  interest  In  a  homestead  may  be 
sold  by  the  guardian  under  otder  of  court,  and 
a  good  titie  to  the  minor's  interest  passed. 

W;Ed.  Note^For  other  cases,  see  Guardian  and 
ard.  Cent.  Dig.  1  881;  Dec.  Dig.  |  7a*3 

Brror  from  Dlstirlct  Court,  Noble  Comi- 
ty ;  Hon.  W.  M.  Bowles,  Judge. 

Action  by  Henry  J.  Hartsog  and  others 
against  O.  B.  Beray  and  others.  Jodcment 
for  defendants,  and  plaintiffs  bring  error. 
Affirmed. 

Henry  S.  Johnston  and  P.  W.  Cress,  both 
of  Perry,  for  plaintiffs  In  error.  Harris  ft 
NowUn  and  W.  H.  Zwlck,  all  of  Oklahuna 
City,  for  defendants  in  error. 

LOOFBOURROW,  J.  On  November  IT, 
1908,  O.  B.  Berry,  as  party  of  the  first  part, 
defendant  In  error,  and  Henry  J.  Hartsog 
and  Clara  Hartsog,  parties  of  the  second 
part,  plaintiffs  In  error,  entered  into  a  writ- 
ten agreement  whereby  the  first  party  was 
to  convey,  by  warranty  deed,  certain  lots 
in  the  city  of  Enid  and  the  town  of  New 
Cordell,  to  the  party  of  the  second  part, 
subject  to  a  mortgage  of  $1,S00,  and  the  sec- 
ond parties  were  to  convey  to  the  first  party 
160  acres  of  land  In  Noble  county.  Okl., 


•Fw  other  caaaa  Me  aamm  favle  and  section  HtTHBBR  In  Dee.  IHs.  *  Am.  Dig.  K«r-No.  BerlM  *  Rop'r  ladoxea 
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nl^ect  to  a  mortgage  at  12,700,  ana  the 
seond  parttes  were  to  give  a  mortgage  to  the 
flzBt  party  In  the  aum  of  fl,aoo  upon  the 
pnverty  In  Enid  andNewCwdeU.  ThiB  con- 
tract Or  agreement  was  signed,  "O.  B.  Berry, 
by  Okla.  Texaa  Land  Company,  Agent,"  and 
BertT  claimed  Qiat  bla  agents  were  not  an- 
tborlzed  to  make  the  contract  as  made,  but 
tiiat  the  same  should  have  contained  a  con- 
dition wherebr  he.  Berry,  should  receive 
1300  jcaah  difference,  and  he  refused  to  car- 
ry out  the  contract  as  made,  whereupon 
plalntlfEB  brooght  suit  for  spedflc  perfonn- 
incelu  Garfield  county.  Aftw  the  commence- 
ment of  this  anlt  the  plaintiffs  and  their 
igentB  and  H.  W.  Thlea,  agent  of  Berry,  en- 
tered Into  a  compzomlse  aetOemmt  and 
agreonait  whereby  plaintiffs  were  to  pay 
to  Beiry  the  amount  of  commission  due  to 
tbe  Texas-Oklahoma  Land  Company  on  said 
trade,  In  the  sum  of  $300,  and  Berry  agreed 
to  aoo^  the  note  of  plalntUEs  for  said  sum ; 
tbe  salt  for  specific  performance  being  dis- 
missed. 

A  part  of  the  lots  to  be  convened  by  the 
party  of  the  first  part  were  erroneously 
described  in  the  contract  as  lota  0  and  10  in 
block  2,  Beed's  Second  addition  to  Reed  HIU 
in  Enid.  Okl.  The  word  "Second"  should 
bare  been  omitted.  It  seems  that  there  were 
four  additions  to  Enid,  being  Reed's  addl- 
tloD  to  Enid,  Beed  Hill  addition  to  Enid, 
Beed's  First  addition  to  Reed  Hill,  and 
Reed's  Second  addition  to  Reed  HIU,  and 
tbat  the  lots  intended  to  be  conveyed  were, 
prior  to  closing  the  deal,  shown  to  plaintiffs. 
It  further  appears  tbat  these  lots  were  held 
lo  the  name  of  the  heirs  of  one  Allen,  deceas- 
ed, but  that  at  tbe  time  of  the  trade  the 
eQQitable  title  was  Id  Berry,  and  that  the 
l^al  record  title  could  not  pass  until  the 
completion  of  certain  probate  proceedings 
then  pending,  relative  to  this  property. 
There  Is  eTldence  tending  to  show  that  the 
condition  of  this  title  was  fully  understood 
daring  all  of  the  negotiations,  and  that  the 
defendants  in  error  offered  to  glre  to  plaln- 
tUTs  a  good  and  sufficient  and  satisfactory 
bond  for  title  and  deed  to  said  lots,  and  that 
they  offered  to  deposit  cash  In  escrow  in  lieu 
tbereof,  and  that,  after  discussion  of  the 
matter  and  advising  with  their  attorney,  Mr. 
Carter,  plaintiffs  waived  the  cash  deposit 
or  tbe  bond,  and  agreed  to  make  the  trade, 
and  that  the  lots  lnV(^Ted  in  the  probate  pro- 
ceedings could  be  conveyed  when  such  pro- 
ceedings were  completed.  This  was  an  agree- 
ment in  parol  at  the  time  of  the  settlement 
which  resulted  In  the  dismissal  of  the  ac- 
tion for  specific  performance.  Thereupon 
the  plaintiffs  In  error  executed  deed  and 
mortgage  In  conformity  with  the  terms  of 
tiidr  ooutract,  and  delivered  the  same  to 
the  defendants,  and  the  defendant  executed 
and  deUvered  deeds  to  bis  property  to  the 
plaintiffs,  exc^t  a  deed  to  lots  9  and  10, 
Uock  2,  Beed's  addition  to  Beed  Hill,  dty  of 


Enid.  Thereafter  plaintiffs,  Hartsogs,  com- 
menced this  action  to  rescind  the  contract,  to 
cancel  the  deeds,  and  to  quiet  title  of  the 
Hartsogs  in  the  160  acres  of  land  by  them 
deeded  to  the  defendant  Berry,  and  also  In 
their  prayer  asked  for  damages  In  tbe  sum 
of  ¥1,000.  The  defendants  answered  with  a 
general  denial,  and  alleged  the  facts  to  be 
snbstantlaUy  as  hereinbefore  stated ;  alleged 
Ibo  payment  of  certain  mortgages  upon  the 
property  Involved,  the  payment  of  certain 
taxes,  asked  that  In  the  event  the  court 
should  grant  a  resdssion  of  the  contract, 
then  fliat  Berry  should  be  subrogated  to  the 
rights  of  the  mortgagees  to  tbe  mortgages 
by  him  paid  and  satisfied,  Including  the  rljht 
to  ccAlect  the  taxes  so  paid  by  defendant 
Berry,  etc,  and  tbe  prayer.  In  part.  Is  as 
follows : 

"And  that  defendant  Berry  be  decreed  to  b« 
tbe  legal  and  equitable  owner  of  said  land  [the 
160  acres  conveyed  by  the  Hartsogs]  and  en- 
titled to  the  Immediate  possession  thereof,  and 
that  he  have  execution  for  the  enforcement  of 
such  judgment  and  rights  and  sucb  farther  judg- 
ment and  decree  as  should  be  just  and  equita- 
ble." 

The  court  found  the  Issues  in  favor  of 
the  defendant  Berry,  and  that  Berry  was 
the  absolute  owner  and  entitled  to  the  imme- 
diate possession  of  the  160  acres  of  land; 
that  the  plaintiffs  In  error  were  in  the  pos- 
session of  the  land  without  right  and  in  vio- 
lation of  the  ownership  and  right  of  posses- 
sion of  Berry,  and  that  Berry  had  tbe  im- 
mediate possession  of  said  land  upon  certain 
Cfjudltlons,  to  wit: 

"That  Berry  reduce  all  liens  and  incumbrances 
upon  the  property  conveyed  by  him  to  the  plain- 
tiff to  the  amount  due  thereon  at  the  time  of 
the  trade,  including  the  note  executed  by  the 
plaintiff  to  tbe  defendant  Berry,  provided,  how- 
ever, that  the  defendant  Berry  ahall  he  entitled 
to  all  rents  and  profits  arising  from  said  prop- 
erty from  the  17th  day  of  November,  1908,  to 
the  31st  day  of  May,  1911."  ^ 

And  continued  the  further  bearing  of  the 
case  until  the  20th  day  of  June,  1911,  with- 
in which  time  Berry  should  comply  with  the 
requirements  of  the  court.  At  that  time, 
upon  request  and  showing  of  Berry,  the 
cause  was  continued  until  the  10th  day  of 
July,  1911,  at  which  time  the  court  found 
tbat  Berry  had  compiled  with  the  court's  or- 
der, and  further  found  that  the  plaintiffs 
were  entitled  to  a  credit  of  $125.74  upon  the 
note  and  mortage  executed  by  them  to  the 
defendant  Berry.  The  court  also  found  -that 
the  ccmtract  contained  a  misdescription  of 
lots  9  and  10  in  block  2,  and  reformed  the 
same  in  accordance  with  the  Intention  of 
the  parties.  From  this  Judgment  plalntUb  in 
error  appeal.  * 

[1]  At  the  time  of  tbe  trial  of  the  case 
plaintiff  In  error  demanded  a  Jury,  which  de- 
mand was  by  the  court  refused,  the  same 
now  being  assigned  as  error.  The  plaintiffs 
seek,  by  this  suit,  to  rescind  the  contract, 
cancel  the  deeds  and  mortgages,  and  quiet 
their  title,  and  in  their  prayer  ask  for  dam- 
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ages  In  the  sum  of  $1,000.  The  relief  pray- 
ed for  by  the  defendant  la,  In  part,  In  the 
nature  of  ejectment.  This  coort  has  hereto- 
fore Indicated  and  dlscnssed  whether  or 
not  all  Issues  of  fact  are,  as  a  matter  of  right, 
to  be  tried  by  a  Jury,  and  has  anlformly  held 
that  Issues  of  fact  arising  in  equity  proceed- 
ings may  be  tried  by  the  court  subject  to  Its 
power  to  submit  the  Issues  to  a  Jury  or  order 
a  reference,  and  that  In  the  event  that  such 
issues  of  fact  are  submitted  to  a  Jury  the 
Jury,  in  such  cases,  sits  only  in  an  advisory 
capacity,  and  the  conclusions  of  the  Jury  may 
or  may  not  be  adopted  by  the  court  See 
McCoy  T.  McCoy,  30  Okl.  379,  121  Pac.  176, 
also  reported  In  Ann.  Cas.  1913G,  147,  with 
notes;  Oklahoma  Trust  Co.  v.  Stein,  39  Okl. 
757,  136  Pac  746;  Barnes  T.  Lynch,  9  OkL 
191,  SO  Pac.  1008;  Maas  v.  Dunmyer,  21 
Okl.  434,  96  Pac  591. 

In  Angus  T.  Craven,  182  Gal.  691,  64  Pac 
1091,  plalntUTs  alleged  the  ownership  and 
possession  of  land,  and  that  defendant  claim- 
ed title  thereto  under  forged  deeds  and  pray- 
ed for  a  cancellation  of  such  deeds,  and  that 
defendant  be  restrained  from  claiming  there- 
under. Held,  that  such  was  an  equitable  ac- 
tion, and  that  it  could  not  be  changed  Into  a 
legal  action  by  defendant  filing  a  cross-blU 
in  the  nature  of  ejectment  bo  as  to  entitle 
defendant  to  a  Jury  trial. 

In  Larkin  v.  Wilson,  28  Kan.  S13.  it  is  held: 

"Where  an  action  ia  brought  to  quiet  title 
agaiDBt  a  party  out  of  poBseasion  of  real  estate^ 
and  the  defendiant  sets  up  a  counterclaim  in  the 
nature  of  ejectment,  to  which  a  general  denial 
is  filed,  the  defendant  is  not  entitled^  aa  a  mat^ 
ter  of  right,  to  a  jury  trial." 

The  action  brought  was  an  equitable  one, 
and  the  answer  setting  up  a  counterclaim  In 
ejectment  did  not  alter  the  caae.  The  plain- 
tUf  was  in  possession  of  the  real  property, 
and  hi*  action  la  not  om  for  the  recoveir  of 
BQcb  property,  and  the  coantenOalm  waa  not, 
within  the  letter  of  the  atatate,  an  actlcai  for 
Qie  recovery  of  real  property.'  It  ia  well 
aetUed  that  a  court  of  equity,  hsvlns  obtain- 
ed Jnrladlctlon,  will  retain  it  for  final  deters 
mlnatlon  of  all  the  issues,  legal  as  well  as 
equitable,  germane  to  the  anbject  of  tbe  bllt 
The  eovrt  fonnd  the  issues  in  favor  of  the 
defOidants;  that  plalnllfl  bad  no  right  to 
poaaessioa  afloat  defoulanta.  Tba  equitable 
qneation  being  determined  in  fftvor  of  the 
defendants,  the  qneation  of  who  waa  entitled 
to  the  possession  of  the  property  waa  a  mere 
incident,  but  one  whldk  the  court  had  a 
right  to  determine  wiUioat  the  intervention 
of  a  Jury. 

Connsd  ft>r  ptaintUFs  dte  Sherman  t.  Ran- 
dolph, 13  Okl.  224,  74  Pac  102,  a  foreclosure 
caae  tn  which  It  is  held  that,  when  an  issue 
is  Joined  as  to  the  amount  due,  the  trial  must 
be  had  before  a  Jury.  ^Diat  Is  correct.  The 
gist  of  that  action  la  the  recovery  of  the  mon- 


ey due  upon  the  ndte,  and  fba  foredosore  is 

a  mere  incident. 

The  next  contention  is  that  the  contract 
to  convey  lots  9  and  10  In  block  2,  Seed's 
addition  to  Reed  Hill,  was  against  public  pol- 
icy and  void  and  In  violation  of  section  2026 
of  the  Crbnlnal  Statutes  of  1893.  citing  Hus- 
ton V.  Scott,  20  Okl.  142,  94  Pac  512,  85  L. 
R.  A.  (N.  8.)  721.  In  that  case  it  Is  held 
that  a  conveyance  of  land,  made  In  contra- 
vention of  the  provisions  of  section  .2020, 
Stat  Okl.  1803,  by  the  rightful  owner.  Is  ut> 
terly  void  as  against  the  person  holding  ad- 
versely, claiming  to  be  the  owner  thereof  un- 
der color  of  title,  but  as 'between  the  parties 
and  all  the  rest  of  the  world  it  is  good  and 
passes  the  grantor's  tlUe.  The  statute  and 
case  cited  are  not  applicable  to  the  facts  in 
this  case.  Defendant  Berry  deralgna  title 
from  the  Allen  heirs,  and  the  question  of 
adverse  possession  Is  not  involved. 

[2]  It  la  next  contoided  that  because  lots 
9  and  10  In  block  2.  Beed'a  addition  to  Reed 
Hill,  were  the  homestead  of  Allen,  deceased, 
and  that  a  part  of  hia  heirs  were  minor  dUl- 
dren,  the  legal  and  equitable  title  in  the  pr(q>- 
erty  cotfld  not  be  conveyed,  dting  Rockwood 
V.  Estate  of  8t  John,  10  OU.  476,  62  Pac. 
277,  Which  in  effect  holda  that  tiie  hMuestead 
cannot  be  subjected  to  forced  sale  to  -satis^ 
the  debts  created  prior  to  tiie  death  of  the 
father.  Tbe  principle  inrfdred  In  that  case 
la  not  applicable  to  the  case  at  bar.  niia 
was  not  a  forced  aale.  California  has  the 
same  probate  procedure  as  (Hdahoma,  and  In 
re  Hamilton  Estate,  120  OaL  421, 02  Pac.  708, 
it  Is  held: 

"The  exemption  of  a  homestead  from  forced 
sale  does  not  preclude  a  sale  of  a  ward's  home- 
stead by  the  guardian  for  a  ward's  benefit.  A 
probate  homestead,  set  apart  by  the  court  under 
Code  Civil  Procedure,  {  1466,  to  a  surviving 
wife  and  children,  some  being  minors,  the  adulta 
all  concurring,  and  the  court  deeming  the  sale 
advantageous  to  the  estate  of  the  minors,  may 
be  sold,  and  a  eood  title  to  the  minor's  interest 
passed.  Therefore  a  purchaser  of  such  a  mi- 
nor's interest  cannot  avoid  his  purdiaBe  on  the 
ground  of  insufficiency  of  title." 

This  disposes  of  every  questlai  presented 
in  the  brief  of  i^ainUff  in  ernff ,  with  the  pos- 
sible en^itlon  that  some  of  ths  statonents 
contained  in  the  tHrfef  aigbt  present  the  qiie» 
tlon  aa  to  whether  or  not  the  &idIncB  and 
Judgment  of  the  trial  court  are  sqvorted  by 
the  eTidenca  The  rennd  in  thta  caae  la  quits 
voluminous,  and  Is  not  Indexed,  nor  have 
coonael  compiled  with  rule  2S  of  thia  court 
(1S7  Pac  xl),  by  setting  torOx  the  material 
and  controlling  parts  of  the  teatlffiony.  Bat 
we  have  examined  the  record,  and  there  Is 
evidence  amply  supporting  the  findings  and 
conclusions  of  the  trial  court 

The  Judgment  of  the  trial  court  is  affirmed. 
All  the  Justices  concur,  except  EANB,  O.  J., 
absmt  and  not  participating. 
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CHTOAGO,  B.  I.  ft  P.  RY.  GO.  t.  McBBB. 

<No.  5226.) 

(Snprame  Court  of  Oklahoma.    Nov.  24,  1914. 
Rehearing  Denied  Jan.  6,  1916.) 

(BvUabM  by  the  Court.) 

1.  Appial  and  Ebbob  (J  171*)— AcnoN— Na- 

TCBB  AND  FOBH— CHANOB  OV  CONTENTION, 

**A  party  is  bound,  In  tbs  apiwllate  court, 
ts  to  the  nature  and  form  of  the  action,  by  the 
theory  upon  which  It  was  tried."   2  Cyc,  071. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dijr.  fig  1053-1063,  1066,  1067, 
1161-1165;  Dec.  Dig.  {  ITl.*] 

2.  EriDKNOB  a  20*)— JUDIOIAl.  NOTIOB— Iw- 
TEBSTATB  CoUUBBCE— RaILBOADB. 

It  ia  not  a  matter  of  such  general  knowl- 
edse  aa  to  dispense  with  proof  that  any  specific 
portion  of  the  equipment,  or  any  particular  em- 
ployC,  of  a  railroad  is  engaged  in  Inteiatate, 
rather  than  intrastate,  commerce  at  any  predae 
ttme  or  place. 

[Ed.  Mote.— For  other  cans,  tee  EMdenc^ 
Cent  Dig.  i  24;  Dec  Dig.  |20>] 

3.  Uasteb  and  Sebvant  {|  266*)— Injubt  to 

SeBVANT— FeDEBAL  EHPLOTEBB'  LlABILITT 
Act— BUBDEN  OF  PBOOT. 

While  the  state  court  will  recognise  that 
the  federal  Employers'  Liability  Act  (Act  April 
22,  1908,  c.  140,  36  Stat  65  tu.  S.  Comp.  St 
1918,  H  8657-8665])  is  supreme  with  respect  to 
the  responsibility  of  railroads  engaged  in  inters 
state  commerce  to  their  employte  injured  or 
killed  In  such  commerce,  yet,  oefore  a  state 
court  is  celled  upon  to  administer  the  federal 
law  in  any  case,  the  party  desiring  to  avail 
hisiself  of  any  rlKht,  privilege,  or  immuni^ 
thereunder  must  by  appropriate  pleading,  or 
by  evidence,  bring  to  ttie  attention  of  the  trial 
court  the  fact  that  his  cause  of  actimt'or  his 
defense  falls  within  its  terms. 

[Ed.  Note.— For  other  cases,  sse  Blaster  and 
Servant.  Oent  Dig.  if  STT-^OS,  8D6;  Dec  Dig. 
1265.*] 

Error  from  District  Court,  Marshall  Coun- 
ty; Sommera  Hardy,  Judge. 

Action  by  EdlOt  McBee,  administratrix  of 
the  estate  of  Jobn  H.  McBee,  against  tbe 
OUeago,  Bocfc  Island  ft  Fadflc  Railway 
Company.  Judgmait  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

a  O.  Blake,  R.  J.  Roberts,  W.  H.  Moore, 
1.  6.  Gamble,  and  K.  W.  Shartel,  all  of  EI 
Beno,  for  plaintiff  In  error.  Ledbetter,  Stu- 
art k  Bell,  of  Oklahoma  for  defendant 
in  emnr. 

BLEIAKMORB,  J.  This  case  presents  error 
from  tbe  district  court  of  Marshall  county. 
The  parties  wUl  be  referred  to  herein  as 
they  appeared  In  the  trial  court 

On  tbe  10th  of  September,  1912.  Edith 
McBee,  administratrix  of  the  estate  of  John 
M.  McBee,  filed  her  petition  in  the  district 
court  of  Marshall  county  against  the  defend- 
ant for  damages  by  reason  of  tbe  death  of 
tbe  Intestate,  alleged  to  have  occurred  on  the 
18th  day  of  January.  1912,  as  tbe  result  of 
hijorles  received  by  him  on  the  81st  day  of 
December,  1911,  by  reason  of  the  explosion 
of  a  boUer  ct  an  engine  whidt  be  was  at  the 


time  engaged  in  oaring  for  as  wat<dunan  at 
Anadarko.  It  Is  alleged  that,  while  said 
John  M,  McBee  was  upon  the  engine  of  de- 
fendant engaged  In  tbe  performance  of  his 
duties  and  as  an  engine  watchmen  said  en- 
gine and  boiler  exploded,  and  the  crown 
sheet  Uiereof  gave  way,  resulting  in  his  in- 
jury and  death ;  that  tbe  crown  sheet  of  the 
engine  was  made  of  Iron  or  steel,  and  was 
80  old,  worn,  and  badly  burned  that  it  failed 
to  withstand  the  heat  and  pressure  of  the 
steam,  and  bo  gave  way,  permitting  the  steam 
and  hot  water  to  escape  Into  the  fire  box; 
that  said  engine  and  boiler  were  old.  an- 
tiquated, dilapidated,  and  out  of  repair,  and 
tbe  boiler  was  badly  leaking  at  the  time  of 
tbe  injury,  so  that  the  water  leaked  Into  the 
fire  box,  and,  In  order  to  keep  the  engine 
alive,  required  a  mncb  hotter  flre  to  orer- 
come  tbe  effect  of  ssld  leakage,  and  on  Qtat 
aocDont  tbat  parts  of  Ote  crown  sbeet  and 
bolts  and  metal  holding  tbe  same  became 
overfaeated  and  bnmed  and  leas  able  to  with- 
stand the  steam  pressure,  and  the  said  crown 
sheet  gave  way  under  the  steam  preeaorc, 
and  thereby  scalded,  bnmed,  and  injured 
intestate,  resolting  In  fate  deatb;  that  de- 
fuidant  had  failed  to  wash  oat  the  boiler  of 
the  engine  for  several  weeks  before  the  ac- 
cident, as  it  was  Its  duty  to  do,  and  on  ac- 
count of  sediment  and  dirt  deposited  from 
the  water  accumulated  on  the  crown  sheet 
between  the  wator  in  the  boiler  and  said 
crown  sheet,  that  the  fire  from  the  fire  box 
tindemeatb  so  heated  the  said  crown  sheet, 
the  bolts  and  metal  connected  therewith, 
that  the  same  did  not  have  the  power  to 
withstand  tbe  steam  pre8SDre»  and,  aa  a  re- 
sult, said  crown  sheet  and  said  bolts  and 
metal  gave  way.  It  is  further  alleged  Oiat 
Jobn  M.  UcBee  was  24  years  of  age,  in  good 
health,  sound  in  mind  and  members,  earning 
and  able  to  earn  965  per  month;  that  at  Ote 
time  of  his  injury  he  was  inexperienced  in 
the  railroad  business  and  knew  little  atnut 
tbe  mechanism  of  an  engine  or  boiler  or 
operating  same. 

Defendant  answered  by  general  denial. 
The  case  was  tried  to  a  Jury,  and  resulted 
in  a  verdict  for  the  plaintiff  In  the  sum  of 
$15,000. 

Under  tbe  sole  assignment  of  error — that 
the  court  erred  In  overruling  the  motion  for 
a  new  trial — defendant  urges:  (1)  Error  of 
the  court  in  refusing  to  Instruct  the  Jury  to 
return  a  verdict  for  defendant,  in  that  no 
negligence  was  proved,  and  that  the  federal 
Employers'  LiabiUty  Act  of  1908  applies; 
(2)  error  in  the  Instructions  given  and  in  the 
refusal  to  Instruct  the  Jury  as  requested  by 
defendant;  (8)  error  in  the  admission  of  in- 
competent evidence;  and  (4)  excessive  dam- 
ages. 

The  evidence  developed  the  fact  that  the 
eugine  upon  which  plaintiff  was  engaged  as 
a  watchman  was  used  in  hauling  a  passen- 
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ger  train  from  Enid  to  Wanrlka,  Okl.,  car- 
rying passengers  received  at  Enid  to  local 
points,  or  received  at  local  points  and  car- 
ried to  Wanrlka ;  that  It  was  what  la  known 
aa  an  cdl  bnmer,  uOng  oil  for  fn«l;  that  It 
arrived  at  Anadarko  abont  6  o^dock  In  the 
evening  on  the  day  the  Injury  occarred,  and 
was  left  there  becanse  of  an  Insnfflclent  sup- 
ply of  fuel  <dl  to  take  it  to  the  end  of  the 
ran  at  Wanrlka;  that  Its  tanks  were  filled 
with  oil  and  water,  and  the  engine  ran  npon 
the  Bide  track  and  tnrned  over  to  the  Intes- 
tate, John  M.  HcBee,  to  be  watched  and  cared 
for  daring  the  night  The  evidence  shows 
that  on  the  night  of  the  accident  the  engine 
was  leaking  badly,  and  that  it  had  leaked 
some  fonr  or  five  months  before.  The  testi- 
mony further  shows,  by  defendant's  witness- 
es, that  the  engine  bo  leaking  was  In  a  dan- 
gerous condition.  The  testimony  shows  that 
the  water  used  In  this  engine,  Iwth  at  Enid 
and  Waurilia,  was,  perhaps,  not  of  the  best ; 
that  It  was  the  custom  of  the  defendant  com- 
pany to  wash  out  Its  engines  once  a  week; 
that  at  the  time  of  the  washing  out  of  an 
engine  a  card  was  left  In  the  cab  showing  the 
date  that  same  bad  been  washed.  There 
was  found  In  the  cab  of  the  engine  In  ques- 
tion, after  the  explosion,  a  card  upcm  wliich 
appeared:  "Last  date  holler  washed,  11 — 
17 — 11."  However,  employes  of  defendant 
testified  that  the  engine  had  been  washed  out 
a  number  of  times  between  the  17th  of  No- 
vemt)er  and  the  time  of  the  accident,  the  night 
of  December  31st,  and  the  last  washing  oc- 
curred only  a  few  days  before  the  accident 
It  was  also  shown  that  the  engine  in  ques- 
tion was  built  In  1887;  that  the  life  of  a 
crown  sheet  Is  of  an  indefinite  period,  but 
that  the  crown  sheet  of  an  oil  burning  en- 
gine lasts  from  four  to  six  years,  and  that 
if  dirt  and  sediment  Is  permitted  to  accumu- 
late upon  the  crown  sheet  with  a  hot  fire  un- 
derneath that  the  same  la  likely  to  become 
burned  and  weakened.  It  was  also  shown 
that  the  water  at  Wanrlka  was  muddy. 
There  was  evidence  showing  that  said  en- 
gine bad  been  repaired  in  June  previous  to 
the  injury,  but  there  was  none  as  to  when,  If 
ever,  the  crown  sheet  had  been  renewed. 

The  theory  of  the  defendant  was  that  the 
deceased  had  negligently  permitted  the  water 
In  the  boiler  to  become  so  low  that  It  did  not 
cover  the  crown  sheet,  and  that  the  intense 
heat  in  the  fire  box  so  burned  and  weakened 
it  that  it  gave  way  to  the  steam  pressure 
above;  that  deceased  was  not  attending  to 
his  duties  as  watchman,  but  was  asleep  at 
the  time  of  the  explosion ;  and  there  la  in 
the  record  the  testimony  of  hla  brother,  an 
employe  of  the  company,  that  deceased  short- 
ly after  the  explosion  stated  that  he  was 
asleep  and  did  not  know  how  the  accident 
occurred.  There  la  testimony  also  tending 
to  show  that,  If  deceased  had  kept  the  boiler 
properly  filled  with  water,  the  explosion 
could  not  have  occurred. 

While  the  evidence  la  conflicting,  yet  there 


was  sufficient  evldenee  to  tain  Qie  ease  to  tbe 

jury. 

The  rule  estabUsihed  In  flils  Jnrladictlon  In 

tiiat: 

"This  court  wlU  not  disturb  the  finding  of 

fact  by  a  jury  or  by  a  court  sitting  In  the  place 
of  a  jary,  if  there  is  any  evidence  reasonably 
tending  to  establish  tbe  allegatioas  of  the  peti- 
tion." Wicker  v.  Dennis,  30  Okl.  540,  119  Pac. 
1122;  Yukon  Mills  &  Grain  Co.  v.  Imperial 
Holler  Mills  Co..  34  OkL  817,  127  Pac.  422; 
McCall  V.  Farley  &  SMnner,  SO  Okl.  389,  135 
Pac.  839. 

[1-3]  In  the  trial  court  both  the  plaintiff 
and  defendant  treated  the  case  as  one  aris- 
ing under  the  ttate  statute;  yet  upon  appeal 
It  is  here  contended  tgr  defmdant  that  the 
action  Is  based  upon  and  controlled  by  tbe 
federal  Employers'  liability  Act  of  1908. 
Nowhere  in  the  petition  is  it  alleged  tbat 
the  injuries  which  caused  the  death  of  plain- 
tiff's intestate  were  received  while  he  was 
engaged  In  Interstate  traffic,  nor  did  the  de- 
fendant in  its  answer  or  upon  the  trial  at- 
tempt to  invoke  any  ri^t,  privilege,  or  im- 
munity whlcih  it  is  dalmed  it  might  have 
asserted  under  the  federal  act  Defendant 
now  urges  that  it  is  an  Interstate  carrier  and 
it,  together  with  ttie  deceased,  was  engaged 
in  interstate  oonimeree  when  the  injury  oc- 
curred ;  that,  although  this  mattn:  was  not, 
by  the  pleadbigs  or  the  evidence,  brougjtt  to 
Uie  attentton  of  the  trial  court,  yet  this  court 
la  bound  to  take  judicial  notice  of  tbe  fact 
that  the  def^idant,  owning  and  operating  a 
great. system  of  railway  uctoidlng  through 
many  states  and  into  CNElaboma,  was  neces- 
sarily engaged  In  Interstate  commerce,  and 
its  en^ne  whicb  was  twdng  watched  by  the 
deceased,  McBee,  and  McBee  himself,  were  so 
engaged  at  the  tbne  the  Injuries  resulting  In 
his  deatti  were  received.  It  is  a  rale  of  uni- 
versal application  that,  where  both  parties  to 
a  cause  act  ui»n  a  particolar  theory  of  tbe 
cause  of  action,  they  will  not  be  permitted  to 
depart  therefrom  when  the  case  is  brought  to 
an  appellate  court  for  review. 

In  2  Cyc.  670,  the  rule  is  laid  down  as 
follows; 

"One  of  the  most  Important  results  of  the 
rule  that  questions  which  are  not  raised  in  the 
court  below  cannot  be  reviewed  in  the  appel- 
late court  is  that  a  party  cannot,  when  a  cause 
is  brought  up  for  appellate  review,  assume  an 
attitude  inconsistent  with  tbat  taken  by  him  at 
the  trial,  but  tbat  such  party  is  restricted  to 
the  theory  on  wiiich  the  cause  was  presented  or 
defended  in  tbe  court  below.  Thus,  where  both 
parties  act  upon  a  particular  theory  of  the 
cause  of  action,  they  will  not  be  permitted  to 
depart  therefrom  when  the  case  la  brought  up 
for  appellate  review.  As  to  the  law  which 
governs :  When  a  case  is  tried  by  both  parties 
upon  the  theory  that  the  law  of  the  forum  gov- 
erns, a  party  cannot,  on  appeal,  take  the  posi- 
tion that  the  laws  of  another  stats  should  have 
been  applied."  , 

In  Harris  v.  First  National  Bank,  21  OkL 
189,  95  Paa  781,  Mr.  Chief  Justice  Kane, 
speaking  for  this  court,  said: 

"The  appellant  bases  his  ri^bt  to  retention  of 
the  property  on  hia  absolute  ownership  of  it 
prior  to  the  execution  and  delivery  of  tiw  mort- 
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fkgt  to  the  bank,  and  when  that  claim  failed 
M  is  not  entitled  to  have  hu  theorj  of  verbal 
morteage  oonsldeTed  for  the  first  time  in  the 
Supreme  Court" 

In  Checotib  et  aL  r.  Hardrldlse  et  aL,  31 
OkL  742. 128  P«a  846,  It  ma  said: 

"The  case,  however,  aeems  to  have  been  tried 
in  the  lower  court  upon  the  theorr  that  the 
Greek  law  applied  to  the  entire  devolution,  and, 
if  so,  the  parties  will  not  be  [lermitted  to  change 
front  in  this  court,  and  take  a  new  hold  on  an- 
other theory.  This  has  been  the  uniform  hold- 
ing of  this  court.  Harris  t.  First  National 
Bank  of  Bokchlto,  21  Okl.  189,  9S  Pac.  781; 
Queen  Insurance  Co.  v.  Cotne;  et  al.,  25  Okl. 
125,  106  Pac.  651;  Wattenbarger  v.  HalL  26 
OkL  81&,  110  Pae.  811 :  St.  Louis  A  3.  F.  B. 
Co.  V.  Key,  28  Okl.  769.  115  Pac.  875;  Perry 
Water,  Light  &  Ice  Co.  v.  City  of  Perry,  29 
OkL  693, 120  Pac.  582  [89  L.  B.  A.  (N.  S.)  72]." 

The  rule  seems  to  be  well  settled  that  a 
defendant,  as  in  the  Instant  case,  will  not  be 
permitted  fbr  the  first  time  In  an  appellate 
court  to  Invoke  the  protection  of  a  federal 
statute.  Midland  Valley  Co.  t.  Lemoyne, 
104  Ark.  327.  148  S.  W.  654  ;  0.,  R.  I.  &  G. 
Ry.  Co.  V.  Rogers  (Tex.  Civ.  App.)  160  S.  W. 
281.  See  Volume  1  Encyc.  U.  B.  Supreme 
Court  Reports,  pp.  620,  621.  Numerous  cases 
■re  there  cited,  all  to  the  same  effect 

While  this  court  may  properly,  in  certain 
cases,  take  Judicial  cognizance  of  the  fact 
that  any  one  of  the  many  great  trunk  lines 
of  railway  extending  throu^  the  varioua 
states  is  engaged  in  interstate  commerce,  yet 
the  fact  la  equally  as  notorious  and  as  much 
the  subject  of  Judicial  notice  that  every  such 
railway  is  also  engaged  in  intrastate  traffic ; 
and  clearly  it  is  not  a  matter  of  such  gen- 
eral knowledge  as  to  dispense  with  proof  that 
any  specific  portion  of  the  equipment  or  any 
particular  employe  of  such  railway  la  en- 
caged in  Interstate,  rather  than  intrastate, 
commerce  at  any  precise  time  or  place.  The 
only  evidence  in  this  case  as  to  the  character 
of  coDunerce  In  which  defendant  and  de- 
ceased were  engaged  Is  that  the  engine 
whidii  was  being  watched  by,  and  exploded 
and  caused  the  death  of,  the  said  John  M. 
UcBee  was  used  In  hauling  a  passenger  train 
between  points  In  this  state. 

While  state  as  well  as  federal  courts  are 
PRsomed  to  be  oognlxant  of  the  Bmployertf 
UabiUty  Act,  and  to  recognize  that  such  law 
It  sapxeme  with  reapect  to  the  responsibility 
of  nllioada  engaged  in  intezstate  commerce 
to  their  employes  injured  or  Ulled  in  such 
commerce,  yeti  before  a  state  court  is  called 
upon  to  administer  the  federal  law  in  any 
cue,  the  party  desiring  to  avail  himself  of 
uiy  right,  privilege,  or  immunity  thereunder 
nius^  by  appropriate  pleading,  or  by  evidence, 
brlag  to  the  attrition  of  the  court  the  fact 
tlut  ms  cause  of  action  or  his  defense  falls 
wifidn  Its  terms.  Obviously,  the  federal  Em- 
PloyecB*  liability  Act  supersedes  all  state 
laws  and  regulations  as  to  causes  of  action 
talHog  wlUiln  its  terms;  yet  In  an  action 


where,  as  in  the  Inatant  case,  neither  the 
pleadings  nor  the  evidence  bring  the  cause 
within  the  purview  of  that  act,  and  the  trial 
In  the  court  below  proceeded  upon  the  theory 
that  the  state  statute  governed,  this  court  Is 
precluded  from  holding  that  the  federal  stat- 
ute should  have  controlled ;  for,  necessarily, 
in  such  case  the  state  law  alone  could  be  ap- 
plied. 

Defendant  complains  that  there  was  prej- 
udicial error  In  permitting  a  witness  to  de- 
scribe the  construction  of  the  fire  box  of  an 
engine  of  the  character  used  by  railroads 
generally;  he  having  stated  that  there  was 
a  similarity  in  the  construction  of  all  en- 
gines used  by  the  various  roads.  With  this 
contention  we  cannot  agree. 

It  Is  further  urged  that  the  court  erred  In 
refusing  to  Instruct  the  Jury,  as  requested  by 
defoidant,  upon  the  subject  of  contributory 
negligence  and  assumption  of  risk.  An  ex- 
amination of  the  instructions  discloses  that 
the  propositions,  so  far  as  applicable  to  the 
instant  case,  were  substantially  covered  hy 
the  Instructions  glvm,  and  the  queatlanB  were 
fairly  submitted  to  the  Jury. 

It  ia  also  contended  that  the  Instructions 
of  the  court  were  erroneous,  because  based 
upon  an  assumed  state  of  facts  contradictory 
to  the  evidence.  There  Is  no  merit  in  this 
contention.  The  Instructlona  of  the  court 
fairly  and  fully  covered  the  allegations  of  the 
pleadings  substantiated  by  the  pnoof,  and  all 
the  propofllticms  of  law  applicable  to  the  is- 
sues presented  were  adequately  embraced  by 
the  charge. 

It  la  also  urged  in  this  connection  that 
there  was  error  In  permitting  certain  hypo- 
thetical questions  propounded  to  an  expert 
witness  to  be  answered,  because  there  was 
not  contained  therein  a  full  summary  of  the 
testimony  Introduced.  It  has  been  held  by 
this  court  that  a  hypothetical  question  suf- 
ficiently comprehensive  to  cover  the  essential 
facta  testified  to  U  not  improper,  for  the 
reason  that  it  does  not  embrace  all  the  tteta 
In  the  record,  a.  B.  I.  ft  Q.  By:  Go.  v.  Bent 
leyt  not  yet  offldiUly  leposteO,  148  Pac  179. 

It  Is  contended  also  that  the  damages 
awarded  were  excessive.  The  evidence  dls- 
cloees  the  fact  that  the  deceased  was  a  man 
24  years  ot  age.  muiUlly  and  phyidcally 
sound,  earning  f  65  a  month.  There  Is  noth- 
ing in  the  evidence  indicative  of  the  claim 
that  the  verdict  of  the  Jury  was  influenced 
by  passion  or  prejudice,  and.  In  our  opinion, 
a  Judgment  In  the  sum  of  915,000  in  a  case 
like  the  aae  before  us  is  not  ucesslve. 

It  follows,  from  the  foregoing,  that  the 
Judgm»it  of  the  trial  court  should  be  affirm- 
ed ;  and  It  is  so  ordered. 

LOOFBOURROW  and  BIDDLB,  JJ.,  con- 
cur. KANE,  C.  J.,  and  TIIBNSIB,  absent 
and  not  paiittdpatlnfr 
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LOVETT  T.  JETER  et  aL   (No.  3846.) 
(Snpreme  Court  of  Oklahoma.   Dec.  22,  1914.) 

(Syllaiua  hy  the  Court.) 

1.  Indians  (8  18*)— Allotment— Descent. 

Upon  the  death,  on  August  27,  1907,  of  a 
ODe-flixt«enth  blood  enrolled  member  of  the  Choc- 
taw Tribe  of  Indians,  without  havfnff  had  lasue, 
but  Burrired  by  both  of  her  parents,  and  b; 
brothers  and  sisters,  her  homestead  and  surplus 
lands,  theretofore  allotted  to  her  in  what  is  now 
Choctaw  county,  Okl.,  passed,  with  fee^siniple 
title  and  as  if  by  loheritance,  to  her  parent 
or  parents  of  the  same  tribal  blood;  and  her 
brothers  and  sisters  took  no  interest  in  the  same, 
under  sections  2522  and  2531  of  Mansfield's  Di- 
KCBt  of  the  Statutes  of  Arkansas  then  in  foroa 
in  the  Indian  Territory. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent 
Dig.  §  49;  Dec.  Dig.  §  18. •] 

2.  Appeal  and  Ebbob  (8  1169*)— Ground  iob 
Retbbsal— Cancellation  of  Deed. 

A  judgment  canceling  a  petitioner's  deeds  to 
lands  and  predicated  u[>on  the  erroneous  as- 
sumption that  he  had  some  right,  title,  or  inter- 
est in  or  to  such  lands,  in  which  he  never  had 
any,  will  be  reversed. 

[Ed.  Note.— For  other  cases,  se«  Appeal  and 
Error,  Gent  Dig.  U  4tSSl-4SS»;  Dea  Dig.  | 
1169.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Choctaw  County; 
A.  H.  Ferguson,  Judge. 

Action  by  W.  W.  Jeter  and  others  against 
Geoi^e  A.  X^vett  to  cancel  deeds.  Judg- 
ment for  plaintiffs,  and  defendant  brings 
error.  Reversed. 

J.  L.  Dickson  and  Cocke  &  WUUs,  all  of 
Hugo,  for  plaintiff  in  error.  A.  M.  Works,  of 
Hugo,  tor  defendants  In  error. 

THACEER,  C.  Plaintiff  in  error  will  be 
designated  as  "defendant"  and  defendants 
in  error  as  "plaintiffs,"  in  accord  with  th^r 
respective  titles  In  the  trial  court. 

The  defendant's  wife,  Mrs.  Gertrude  Lov- 
ett,  a  one-sixteenth  blood  Choctaw  Indian 
duly  ojrolled  B8  a  member  of  that  tribe  and 
free  from  restrictions  apon  her  right  to  con- 
vey her  surplus  lands  by  virtue  of  an  order 
of  the  Secretary  of  the  Interior,  died,  without 
having  had  issu^  on  August  27,  U07,  seised 
and  possessed  of  the  following  described 
homestead  and  Baridaa  lands  allotted  to  her 
in  what  Is  now  Choctaw  county,  010.,  to  wit: 
S.  H  of  8-  W.  :K  and  N.  W.  %  of  section  3, 
S.  E).  %  of  N.  %  of  N.  E.  %  of  section  4, 
township  6  range  16  B.,  and  W.  %  of  S. 
W.  %  of  section  8,  township  8  S.,  range  19  E. 
(less  five  acxm  cut  off  by  Red  river).  Mrs. 
Lovett  left,  surriving  her,  her  father  and 
mother,  J.  B.  and  Sarah  Jeter  (one  of  the 
plalnUfls),  and  a  minor,  without  guardian, 
J.  T.  Jeter,  Hattie  lArecy,  and  Mary  Jeter, 
who,  on  September  17,  1907,  Joined  In  a  war- 
ranty deed  purporting  to  convey  this  land 
to  the  d^endant  In  consideration  of  $5 
paid  each  such  maker  and  apparently  to  give 
effect  to  the  wishes  of  Mrs.  Lovett  On  April 
11,  1908,  the  plaintiffs,  having  married,  and 


statehood  having  come  In  the  meantime,  made 

another  deed  of  the  same  lands  to  flie  de- 
fendant without  any  new  conslderatiim  thore- 
for;  and  on  July  28,  1908,  all  the  makers 
of  the  first  aald  deed  united  In  still  anottur 
deed  of  the  same  lands  upon  the  ordinal  oon- 
sideratlon;  the  later  deeds  havlnff  beoi  In- 
tended to  confirm  and  make  more  certainly 
effective  the  first  one.  The  plaintiff  W.  W. 
Jeter  was  between  the  ages  of  IB  and  2X 
when  each  of  these  three  deeds  were  execut- 
ed, and  was  a  single  man  when  he  execnted 
the  first  one,  but  was  a  married  man  and 
Joined  by  his  wlf^  his  coplaindfl  here,  wben 
he  made  the  other  two  deeds.  The  petition 
admits  tbat  the  plahitlff  Moina  Jeter  bas 
never  owned  any  Interest  In  these  lands. 

This  action  was  brought  to  cancel  the 
plaintiffs'  said  deeds  and  to  establish  a  fee- 
simple  title  In  and  to  an  undivided  one- 
fourth  of  said  lands  In  the  plaintiff.  W.  W. 
Jeter,  upon  the  erroneous  assumption  tbat 
at  the  deatii  of  Mrs.  Lorett  the  fee-simple 
title  to  all  these  lands  passed  to  her  fonr 
brothers  and  sisters  subject  only  to  a  life 
estate  in  her  father  and  mother,  and  upon 
the  further  assumption  that,  notwithstanding 
the  fact  that  the  ^alntlff  W.  W.  Jeter  was 
married  when  the  last  two  deeds  were  ex- 
ecuted and  the  Indian  Territory  had  been 
admitted  to  statehood,  he  was  Incapable  by 
reason  of  his  minority  and  the  federal  laws 
in  this  regard  to  so  make  such  deeds.  The 
plaintiffs  brought  into  court  and  offered  to 
return  the  said  $5  received  as  consideration 
for  the  deeds.  Judgment  was  for  plaintiff 
in  the  trial  court 

[1,2]  In  the  case  of  Shulthls  v.  Mc- 
Dougal  et  aL  and  Merryhlll  v.  Shulthls  et 
al.,  170  Fed.  629,  95  C.  0.  A.  615,  it  is  held 
that,  under  subdivision  2  of  section  2b22  and 
section  2531  of  MansUeld's  Digest  of  the 
Statutes  of  Arkansas  in  force  in  the  Indiau 
Territory  prior  to  statehood,  and  at  the 
time  in  question,  upon  the  death  of  the  allot- 
tee, such  property  passes  In  such  cases,  aa  if 
by  inheritance,  to  the  father  or  mother  or 
both,  being  blood  members  of  the  tribe,  and 
that  the  collateral  kin  take  no  Interest  in 
the  same.  Also,  see  Pigeon  et  al.  v.  Buck 
et  al.,  38  Okl.  101.  181  Fae.  1083,  and  cases 
therein  cited. 

It  thus  appears  that  neither  of  the  plain- 
tiffs ever  had  any  right  title,  or  Interest  io 
or  to  any  of  these  lands,  which  their  deeds 
could  in  any  way  affect ;  and,  the  Judgment 
in  their  favor  being  predicated  and  depend- 
ent upon  the  finding  that  the  plaintiff  W.  W. 
Jeter  had  such  interest,  this  case  ahould  he 
reversed. 

This  view  renders  it  unnecessary  to  ex- 
amine the  proposition  in  respect  to  W.  W. 
Jeter's  assumed  incapacity  to  convey  upon 
which  the  Judgment  of  the  trial  court  was  In 
part  predicated. 

PER  CURIAM.  Adopted  In  whole. 
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PALMER  T.  GALLOWAY,  Mayor,  et  al. 

(No.  3731.) 

(Supreme  Court  of  OUaboma.   Dec.  22,  1914.) 

(SyttahuM  by  tA«  Oourt^ 
Appeal  ahd  Ebrob  (S  773*)— Bbief— Failttbk 

TO  Pile— Dismissal. 

Where  plaintiff  in  error  fails  and  neglects 
to  file  bri^,  as  required  bj  ml«  7  of  this  court 
496  Pte.  n).  the  appeal  vUl  be  dismissed  for 
want  of  proaecutioD, 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error.  Cent.  Dig.  Sf  8104.  3108-3110 ;  Dec 
Dig.  I  773.*1 

Commissioners*  Opinion,  Dtvlaion  No.  1. 
Error  from  District  Court,  Ouster  Oonnty; 
James  R.  Tolbert,  Judge. 

Action  b7  Robert  Palmer  against  0.  A. 
Oalloway,  Mayor  of  the  City  of  Weather- 
ford,  and  othtfs.  Judgment  for  defendants, 
and  plfllntiff  brings  error.  Dismissed. 

T.  W.  Jones,  Jr.,  of  Weatherford,  for  plain- 
tiff In  error.  Q.  W.  Cornell,  of  WeatherfOid, 
for  defdidants  In  error. 

SHARP,  C  'Sb»  petition  In  «mv  and  case- 
made  were  filed  In  this  court  on  March  26, 
1912,  and  the  cause  regularly  submitted  July 
14, 1914.  The  plalatUf  in  error  has  failed  to 
file  and  serve  brief,  as  required  by  rule  7  of 
tbtfl  court  (96  Pac  vi),  and  the  appeal  should 
therefore  be  dismissed.  Douglas  t.  Clayton 
Townslte  Co.,  29  Okl.  9,  115  Pac.  1016; 
Tamer  Hdw.  Co.  v.  John  Deere  Plow  Co.,  39 
OU.  68S,  136  Pac.  417. 

PEEt  CURIAM.  Adopted  la  whole; 


CAULS  T.  CARLSON.   (No.  3924.) 
(Supreme  Court  of  Oklahoma.   Dec  22, 1B14.) 

(SvlJa^vn  hy  the  Oowt.) 

1.  EtIDENOB  (I  601*)— FlNOIRO— yAZ.UB. 

Evidence  by  a  witness  that  a  span  of  horses 
is  Tortb  'in  the  neigbborhood  of  $300,"  and  of  the 
owner  that  he  wonid  not  sell  them  at  all,  and 
voald  not  take,  if  he  had  to  sell  them,  less  than 
$375  or  f400.  Is  not  suffideot  to  support  a  fiud- 
inf  that  the  actual  value  is  $400,  and  when 
oooided  Willi  other  errors  will  require  a  reversaL 
fGd.  Note.— For  otiier  cases,  sea  Bvldeace. 
CentDig.  H  2425.  2486-2459 ;  DecDlg.  {  OOL*] 

2.  Pathent  (M  73,  77*)—Pboof— Possession 
(v  notte — ikstbuctions. 

Possession  of  a  promisBory  note,  after  ma- 
turity, is  ordinarily  prima  facie  evidence  of  pay- 
ment; but  a  naked  statement  to  this  effect  in  an 
Instruction  to  a  jury  is  not  a  sufficient  charge, 
where  the  main  controversy  regards  the  manner 
of  obtaining  pososflaion,  that  is,  whether  fraudu- 
lent or  not 

[Ed.  Note— For  other  cases,  see  Payment, 
Ont^.^^,  222-226,  282-288,  248;  Dee. 

GommlssUmen*  Opinion,  Division  No.  2. 
Error  fnnn  County  Court,  Caddo  Coonl?; 
C  Boss  Home,  Judge. 

Action  H.  F.  Caulk  against  E.  W.  Oarl- 
tOB.  Judgment  for  defendant,  and  plaintiff 


brings  error.    Berersed,  and  new  trial  or^ 

dered. 

A.  J.  Morris,  of  Anadarko,  for  plaintiff  In 
error.  H,  W.  Morgan,  of  Anadarko,  'for  de- 
fendant in  error. 

BREWER,  G.  The  plaintiff  in  error,  Caulk, 
brought  this  suit  in  replevin  for  possession  of 
a  span  of  horses,  allying  a  special  owner- 
ship in  the  property  and  a  right  to  posses- 
sion thereof  because  of  the  terms  of  a  chat- 
tel mortgage  describing  the  property,  and 
which  was  given  to  secure  the  payment  of 
a  promissory  note  for  $162.60,  which  it  was 
alleged  had  not  been  paid  when  due,  the 
same  being  a  breach  of  the  conditions  of  the 
mortgage.  Several  amendments  were  made 
to  both  the  petition  and  the  answer,  which 
it  .is  not  necessary  to  particularize.  The 
plaintiff  alleged  that  the  note  underlying  the 
mortgage  had  been  lost  by  him  and  could  not 
be  found  after  diligent  orts  so  to  da  The 
defense  was  tiiat  of  payment  At  a  trial  bad, 
by  agreement,  before  a  Jury  of  five  men,  four 
of  the  Jurors  signed  and  returned  a  verdict 
In  tevor  of  the  defendant  In  the  sum  of  (400 
as  the  value  of  the  team  and  $100  damages. 
An  original  motion  and  later  a  supplemental 
motion  for  a  new  trial  were  filed,  setting  up 
many  grounds,  including  that  of  newly  dts- 
cov^ed  evidence.  These  motions  were  later 
overruled  by  the  court  and  excQ)tlon8  al- 
lowed, from  whitih  ttie  plainUff  appeals  by 
case  made  pn^ierly  oertlfled. 

[1]  From  the  brief  statement  made  above 
it  would  qtpear  ttiat  but  slight  difficulty 
would  be  encountered  in  reviewing  ttUs  case ; 
but  because  of  the  namerons  amended  plead- 
ii^  filed,  and  the  wide  and  peculiar  range 
the  evidence  took,  we  have  found  confer- 
able  diflBculty  tai  fbUowing  the  proceedings 
below,  which  resulted  as  we  liave  stated; 
and,  without  going  into  the  very  numerous 
points  urged  for  a  reversal  In  detail,  a  study 
of  the  case  has  convinced  us  that  It  ought  to 
be  reversed  for  the  following  reasons:  First 
The  evidence  does  not  snfllclently  support  tho 
amount  awarded  as  the  value  of  the  horses. 
The  defendant  undertakes  to  show  that  it  la 
snffldent,  but  we  cannot  agree  with  the  view 
taken.  The  only  evidence  he  relies  on  in 
the  brief  is  Qie  testimony  of  a  witness,  who 
answers,  "A.  They  were  worth  something  In 
the  neighborhood  of  $800,"  coupled  with  the 
answer  of  the  defendant  himself,  who  an- 
swered thus :  "A.  I  voifld  not  sell  it  for  no 
money.  If  I  bad  to  sell  them,  if  I  was 
bound  to  sell  them,  I  would  take  no  less 
than  $400  or  $375."  On  this  testimony  alone 
the  defendant  was  awarded  Judgment  for 
$400  as  the  actual  value  of  the  two  borses. 
While  great  latitude  Is  allowed  in  placing 
value  on  this  (Aass  of  property,  and  it  has 
been  often  held  that  an  intelligent,  well-in- 
formed farmer  may  give  his  opinion  as  to 
the  value  of  animals  of  this  cliaracter,  In  the 
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comnrairily,  wltliont  a  strict  qnallflcatlon  as 
an  expert  on  Taluee,  yet,  when  yon  read  the 
evidence  above  set  forth,  it  appears  the  only 
real  testimony  as  to  value  la  Uiat  the  horses 
were  worth  "in  the  neighborhood  of  fSOO." 
The  defendant^  it  is  true,  says  he  "would  not 
take  less  than  $400  or  ?375,"  but  this  is  a 
very  different  thing  ftom  saying  that  they 
were  actually  worth  that  sum  of  money.  He 
nowhere  says  what  their  value  was.  If  this 
was  all  the  trouble  presented  In  the  case,  we 
might  attempt  to  adjust  the  matter  by  a  re- 
mittitur, but  it  is  not.  The  defense  of  pay- 
ment as  shown  by  the  record  was  weak,  and 
the  instruction  on  this  phase  of  the  case  was 
misleading,  because  of  the  peculiar  situation 
developed  by  the  evidence^  To  make  what 
we  mean  clear,  we  will  state  what  the  de- 
fense of  payment  was  predicated  upon.  At 
the  time  the  note  in  suit  was  executed,  thek 
defendant  had  certain  dealings  with  one 
Meeks,  by  which  he  bought  from  Meeks  his 
claim  on  a  quarter  section  of  school  land  for 
the  consideration  of  $550,  of  which  he  i>ald 
one-half  In  cash  and  executed  his  note,  with 
some  kind  of  a  lien,  for  $275,  the  balance  du^ 
on  the  land.  At  the  same  time  the  defendant 
bought  the  horses  in  question  from  Meeks  for 
a  consideration  of  $325,  paying  one-half  cash 
and  giving  his  note  for  the  balance,  secured 
by  a  chattel  mortgage  on  the  horses.  This  Is 
the  note  and  mortgage  Involved  here.  This 
last  note  was  sold  by  Meeks  to  the  plaintiff, 
and  transferred  by  written  Indorsement,  im- 
mediately after  Its  execution.  It  was  to  run 
for  one  year.  The  defendant  knew  that 
plaintiff  had  acquired  the  ownership  of  the 
note. 

As  we  understand  defendant's  evidence, 
he  claims  that,  after  he  bought  the  school 
land  from  Meeks,  a  question  arose  about  a 
string  of  fence  on  It,  which  he  had  heard  was 
being  claimed  by  the  plaintiff.  So  the  de- 
fendant claims  that  he  complained  to  Meeks 
about  this  fact  of  the  fence,  and  that  to 
make  it  right  with  him,  Meeks  surrendered 
the  note  for  $275,  representing  one-half  of  the 
original  purchase  price  of  the  land,  and  also 
agreed  to  surrender  and  cancel  the  note  for 
$162.50,  which  had  been  assigned  to  the 
plaintiff,  and  that  Meelcs  had  surrendered 
the  larger  note  about  February  5,  1910,  and 
that  later,  about  March  8th  or  9th,  a  week 
or  two  before  this  suit  was  brought,  Meeks 
brought  the  note  involved  here  over  to  de- 
fendant, and  delivered  it  to  him,  and  that  in 
that  way  he  had  paid  It,  although  he  does 
not  deny  that  he  knew  that  the  plaintiff  was 
claiming  to  be  the  owner  of  the  note.  In 
other  words,  defendant's  contention  amounts 
to  this :  That  the  man  Meeks  had  compro- 
mised the  fence  matter  with  him  by  turning 
over  the  two  notes  as  fully  satlsfled,  in  set- 
tlement of  the  fence  dispute,  the  two  notes 
amounting,  with  Interest,  to  at  least  $450. 
As  we  understand  It,  the  undisputed  evidence 
shows  that  this  piece  of  fence,  made  the 
baala  for  the  claim  of  settlement,  waa  worth 


between  ^  or  fSO.  It  la  fortJier  diom  tbat 
the  plaintiff  made  no  dalm  to  the  fteioa,  bad 
never  attempted  to  take  it  from  the  defend- 
ant, and  that  the  defendant  still  had  and 
vras  using  it  at  the  time  of  trlaL  As  we  'on- 
derstand  the  evidence,  which  we  have  ex- 
amined with  some  car^  fbia  substantially 
states  the  basts  of  the  claim  ot  pigment. 
But  tiie  thing  tbat  caused  the  tnnd>le  in  tHe 
case  vras  the  fact  that  when  the  defendant 
went  on  the  witness  stand,  he  had  In  his  pos- 
session the  note  in  controversy,  and  whlclf 
the  plaintiff  allied  in  his  pleading  had  be- 
come lost  Whoi  the  note  was  produced  by 
the  defendant  the  Issne  then  became  very 
sharply  defined  on  the  questifm  of  how  be 
came  in  possession  of  It.  It  may  be  bere 
mentioned,  and  fliere  appears  to  be  no  oon- 
troversy  over  11^  that  Meeks  did  aurrmder  to 
the  defendant  Uie  $275  note,  and  the  defend- 
ant had  it  in  his  possession;  but  that  tbe 
surrender  was  made  at  the  time  the  obliga- 
tion was  renewed  by  the  giving  of  a  new  note 
and  lien.  The  plaintiff  and  Ueeks  botb  tes- 
tified that  after  the  note  Involved  here  waa 
due,  and  on  Mardi  IS,  1911,  they  went  to 
the  home  of  the  defendant  for  the  purpose  of 
allowing  him  to  renew  it  by  giving  a  new 
note  and  mortgage.  The  plaintiff  says  that 
he  took  defendant's  note  with  him,  and  had 
It  there  in  defendant's  htnne,  with  other  pa- 
pers, in  discussing  the  giving  of  new  papers 
by  which  tbe  time  of  payment  would  be  ex- 
tended ;  that  the  defendant  defined  to  give 
new  papers,  although  making  no  claim  that 
he  had  paid  the  note  at  the  time,  explaining 
privately  that  his  wife  was  opposed  to  hla 
signing  tbe  papers,  but  that  he  would  come 
Into  town  In  a  few  days  and  Sx  them  up. 
The  plaintiff  and  Meeka  left  defendant's 
home,  without  a  renewal,  and  as  soon  as 
plaintiff  got  back  to  hla  own  home  he  dis- 
covered tbat  he  had  lost  the  note  whi<^  he 
had  gone  to  defendant's  to  have  renewed ; 
so  the  plaintiff  went  back  to  the  defendant's 
house  that  same  day,  and  told  defendant  that 
he  had  left  the  note,  bis  bonk  book,  and  some 
other  papers  on  defendant's  center  table,  and 
asked  him  If  he  had  found  them,  which  de- 
fendant denied;  that  defendant  made  no 
claim  that  he  had  the  note,  or  had  paid  it 
off,  or  in  any  way  became  in  possession  of  it. 
Both  plaintiff  and  Meeis  testified  that  plain- 
tiff had  the  note  with  him  at  defendant's 
home  on  that  visit,  March  15,  1911.  The  de- 
fendant claims  that  on  March  7th  or  8th,  Just 
before  plaintiff's  visit,  Meeks  had  delivered 
the  note  to  him  out  in  the  woods,  where  he 
and  his  son  were  at  work,  in  compliance  with 
a  previous  promise  to  do  so,  made  when  he 
delivered  tbe  land  note;  that  be  had  the 
note  in  his  possession  when  plaintiff  and 
Meeka  were  in  hla  home,  to  get  him  to  exe- 
cute new  papers.  And  he  claimed  that  the 
note  had  been  paid,  as  hereinbefore  stated, 
In  settling  the  fence  dispute. 

[2]  The  court  Instructed  the  Jury,  in  sub- 
stance, that  if  they  believed  from  tbe  evl- 
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dence  Out  the  defendant  was  In  poBaaaslon 
and  control  of  the  note  before  the  oonunenoe- 
ment  of  tbe  action,  such  poBsesslon  was  pre- 
Bumptlye  evidence  of  ownersliip,  and  that  un- 
less they  found  from. the  eridence  that  the 
plalntur  owned  the  note,  the  presouq^tlon 
would  be  that  It  really  belonged  to  ttie  de- 
fendant. This  instroctioD,  as  an  abstract 
proposition,  and  In  so  far  as  it  states  any 
role  of  law  at  all.  Is  peAaps  correct;  bat 
It  was  wholly  Insufficient  under  tbe  peculiar 
sltnatlmi  presented,  and  we  have  no  doubt 
that  the  jury  were  misled  Into  attaching 
undue  Importance  to  tbe  fact  that  defendant 
had  the  note  In  his  possesslw.  The  crux  of 
tbe  matter  was  as  to  how  he  came  Into  pos- 
session of  the  note,  coupled  with  the  facts 
In  evidence  as  r^rds  Its  payment  It  plabi- 
tUTs  evidence  was  true  that  he  had  the  note 
with  him  at  defendant's  home  and  left  it  In- 
idrertently  with  other  papers  on  the  table, 
and  plaintiff  found  it  there,  his  possession 
would  be  ftandulent  and  amount  to  nothing; 
and  if  defendant  even  came  into  possession 
of  the  note  In  the  manner  in  whi<A  he  <Aaims, 
the  Act  of  whether  or  not  be  had  paid  it, 
end  was  entitled  to  have  so  received  it, 
would  depend  upcm  the  evldoice  he  offered 
relative  to  Its  payment  This  pc^t  was 
the  controlling  one  in  the  case,  and  was 
doubtless  the  deciding  one  with  tibe  Jnry,  and, 
b^ng  such,  the  law  applicable  to  these  facts 
Bhould  have  been  much  more  clearly  stated 
to  them.  It  ia  true  that  possession  by  the 
maker  id  a  promissory  note,  of  Itsdf  and 
standing  al<me,  is  prima  facie  eridence  of 
payment  80  Cyc.  1268,  note  (d),  and  cases 
dted.  But  this  case  did  not  rest  uptm  the 
D^ed  question  of  possession,  but  upon  evi- 
dence from  both  slde^  not  disputing  the 
possession,  but  explaining  how  it  came  about 
We  are  satlsfled.  that  for  want  of  adequate 
InstmctlMi  aa  to  tiie  law  applicable  to  the 
peculiar  situation  presented,  the  Jury  at- 
tadied  far  more  importance  to  the  possession 
of  this  note  than  it  would  have  done  under 
proper  Instructions. 

As  this  case  must  be  tried  again,  we  shall 
refrain  from  cunmentlng  in  detail  upon  the 
evidence  presented. 

nilrd.  There  is  another  point  raised  in  the 
OMtton  for  a  new  trial,  wlii<di  of  itself  per- 
Itsps  Inanfflcient  to  require  a  reversal,  would, 
under  tbe  pecollar  olrsumstances  of  tb»  case, 
In  our  Judgment,  have  Justlfled  the  granting 
of  a  new  trial.  Plaintiff  claimed  that  he 
was  utterly  without  any  informati<m  of  de- 
ftodaafs  poeseeslon  of  the  note,  until  It  was 
produced  in  the  trial,  under  a  plea  of  pay- 
nwnt  and  that  therefore,  he  had  not  antici- 
pated, and  was  not  called  upon  to  anticipate, 
that  he  would  have  to  meet  this  issue,  so  he 
Bet  up  in  bis  motion  for  a  new  trial  tbe  &ct 
Oiat  his  sister  laipt  in  her  possession  his 
aotes  and  papers,  and  that  she  would  testify, 
U  granted  a  new  trial,  tiiat  she  had  had  In 
tier  possession  for  plaintiff  the  note  in  ques- 


tion, since  It  was  transfoned  to  Mn^  and 
that  ^e  delivered  it  to  the  plaintiff  oo 
Mandi  IStii,  when  he  went  down  wltii  Meeks 
to  the  defendant's  to  hare  it  renewed.  If  ■ 
this  was  true,  and  It  !a  supported  her 
affidavit  It  could  not  be  true  that  def^dant 
obtained  the  possession  of  the  note,  as  he 
elalmed,  seven  or  eight  days  befwe  plain- 
tiff  was  at  his  house,  seeking  to  have  it  re- 
newed; and  this  evidence,  coming  from  a 
witness  with  less  interest,  presumably,  than  ' 
had  the  other  parties  who  testified,  of  itself 
would  probably  bave  dianged  tlie  result  and, 
taken  togetiier  with  a  fuller  and  better  In- 
struction of  tba  law  applicable,  it  seems  more 
certain  tfai^t  it  would  have  (Changed  the  result 
so  it  is  clear  to  us  the  &ads  of  Justice  require 
a  retrial  ot  the  whole  controversy;  and  we 
condude,  fbr  the  reasons  given,  tbat  the 
case  lihould  be  reversed  and  a  new  trial  or- 
dered. 

PBR  O0RIAM.  Adopted  In  whole. 


DB.  EOOH  VBOBTABliB  TBA  GO.  T.  DA- 
VIS et  at   (No.  8696.) 

(Supreme  Court  of  Oklahoma.   Dee,  22,  1914.) 
(Syttahut  &y  the  Oourt.) 

1.  A.PPKAI.  AND  EbXOH  (S  351*)— FBOCBBDXIXOS 

IK  Kbbor— Commenoemint—Statutb. 

Section  4669.  Bev.  Laws  1910,  is  applica- 
ble, b;  analogy,  to  tbe  cooimeDcement  of  pro- 
ceedingB  in  error  in  this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1915-1019;  Dec.  Dig.  | 
3B1.«} 

2.  Appeal  and  Ebbob  ({  361*V-PBOcraDiiraB 

IK  BBEOE— "COMMSNCED"— WHAT  GOHBIX- 

TUTE&— Adding  Nbw  Pabtt. 

Where  two  or  more  parties  are  necessary 
as  defendants  in  error  in  this  court,  and  tbe 
petition  in  error  with  case-made  bas  been  filed 
within  tbe  time  allowed  by  law.  and  legal  serv- 
ice of  summons  had  within  socb  time  on  one  of 
the  necessary  defendants  in  error,  the  proceed- 
ing in  error  has  been  "commenced"  as  to  atl 
tbe  defendants  in  error,  in  so  far  as  tbe  limita- 
tion on  tbe  commencement  of  proceedings  in 
error  is  concerned,  in  cases  where  the  necessary 
defendants  in  error  are  all  ''joint  oOntractort  or 
othericite  united  in  interett." 

(a)  In  such  a  case  a  necessary  party  defend- 
ant ma;  be  summoned  into  this  court,  even 
though  60  days  have  elapsed  after  the  time  al- 
lowed by  law  for  filing  petitlonB  in  error  in  this 
court. 

[Ed,  Note.— For  other  cases.  See  Appeal  and 
Error,  Gent.  Dig.  H  1915-1919;  Dec.  Dig.  | 
351.* 

For  other  definitions,  see  Words  and  Phrases, 
Elrst  and  Second  Series,  Commencement  of  Ac- 
tion.] 

Oommissloners'  Opinion,  Dlvislrai  No.  2. 
Error  from  District  Oourt,  llajor  County; 
W.  L.  Bfoor^  Judge 

Action  by  tbe  Dr.  Koch  Vegetable  Tea  Com- 
pany, a  corporation,  against  William  Davis 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.   Former  opinion  wlth- 
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drawn,  pettthm  for  lehearing  granted,  and 
motion  to  dlamlss  overmled. 

Carlisle  &  Edwards,  of  Oklahoma  City,  for 
plaintiff  In  error.  A.  Falrchild,  of  Enter- 
prise, Or.,  and  R.  N.  McConnell,  of  San  Fran- 
cisco, Oal.,  for  defendants  in  error. 

BBEWER.  G.  A  joint  judgment  was  enter- 
ed In  tbls  case  against  William  Davis  and 
William  lams,  on  a  written  obligation,  Sep- 
tember 26,  1911.  On  February  13,  1912,  a 
petition  in  error  was  filed  in  this  court,  nam- 
ing both  Davis  and  lams  as  defendants  in 
error.  Defendant  lams  waived  service  of 
Bummons  In  this  court,  and  entered  his  ap- 
pearance. Defendant  Davis  has  liever  been 
brought  into  this  court  bj  summons,  appear- 
ance, or  otherwise.  On  November  6,  1913, 
defendant  in  error,  lama,  filed  a  motion  to 
dismiss  the  appeal  on  the  ground  that  Davis, 
one  of  the  judgment  debtors,  had  not  been 
brought  into  this  court  On  November  11, 
1913,  plaintiff  In  error  filed  a  motion,  asking 
to  withdraw  the  case-made  and  have  same 
corrected  by  striking  the  name  of  Davis 
from  the  Judgment,  because  no  jndgnkent  liad 
been  taken  against  him,  and  the  insertion  of 
his  name  in  the  judgment  entry  was  a  mere 
clerical  error.  Leave  to  withdraw  and  cor- 
rect, under  the  supervision  of  the  trial  court, 
was  allowed  on  November  26, 1913.  The  mat- 
ter was  heard  by  the  trial  Judge  December 
18, 1918,  and  he  refused  to  aUow  and  certify 
the  proposed  correction.  On  December  SO, 
1913,  the  plaintiff  In  error  filed  a  motion, 
reciting  the  above  motion  to  withdraw  case- 
made,  the  order  allowing  same,  and  the  re- 
fusal ot  the  t^lal  Judge  to  allow  and  certify 
the  oorrectlons  requested,  ti^iether  wltti  arer- 
menta  that  Davis  was  not  served  with  pro- 
cess and  had  not  appeared  In  the  proceedings 
below,  and  that  the  attorneys  who  filed  plead- 
ings for  Davlfl  were  wlthoat  authority  m  to 
do,  et&,  and  prayed: 

"That  this  court,  or  some  judge  thereof,  hear 
and  settle  the  facts  in  dispute  and  to  make  an 
order  correcting  and  amending  said  case-made 
by  including  a  copy  of  the  summons  •  •  .  • 
and  the  statements  oontained  In  the  affidavit  of 
the  clerk,  etc.,  •  •  *  including  •  •  •  the 
statement  of  the  firm  of  Fairdiild  and  Brady 
made  in  open  court  aa  set  forth  in  the  affidavit 
of  F.  W.  Madison  and  Y.  M.  Lord,  filed  herein, 
and  by  tinkinff  out  the  name  of  Wm.  Davis 
from  the  Journal  entry  of  final  Judgment,"  etc 

On  January  6,  1914,  the  following  order 
appears  to  have  been  made  in  this  court : 

"And  now  on  this  day  it  is  ordered  by  the 
court  that  the  motion  of  plaintiff  in  error  here- 
in to  correct  case-made  be,  and  the  same  is 
hereby,  austained." 

Within  10  days  thereafter  the  defendants  In 
error  filed  a  motion  for  a  rehearing  on  the 
order  above  set  out,  and  that  it  be  set  aside, 
and  renewing  the  motion  theretofore  made 
to  dismiss  the  appeal  for  want  of  necessary 
parties.  This  motion  was  pending,  undispos- 
ed of,  and  was  not  called  to  our  attention, 
and  the  case  was  written  on  its  merits,  un- 
der the  mppofllticai  that  the  motion  to  dla- 


mlss had  been  Anally  passed  tm  and  waa  no 

longer  a  question  In  the  case.  The  condition 
of  the  record,  and  of  this  Important  and  un- 
disposed of  motion,  la  strenuously  urged  upon 
us  on  motlMi  for  rehearing,  and  it  is  Again 
insisted  that  the  appeal  should  be  dismissed. 

[1, 2]  (1)  We  have  examined  the  multitude 
of  motions  and  counter  motions  in  this  case, 
only  a  part  of  them  bdng  specially  mention- 
ed above,  and  feel  certain  that  the  order  here- 
in above  recited,  which  had  the  effect  of 
amending  and  correcting  the  case-made  in 
this  court  in  many  particulars,  and  especial- 
ly by  striking  out  of  the  judgment  a  Joint 
judgment  debtor,  on  ex  parte  affldavits,  waa 
Inadvertently  made,  under  a  misapprehension 
of  the  facts.  The  order  having  been  errone* 
ously  made  on  the  facts  shown  by  the  record, 
it  is  not  necessary  to  consider  or  discuss  the 
enlarged  powers  conferred  on  the  appellate 
courts  by  new  sections  inserted  in  the  Harris- 
Day  Code  (524E^247,  and  especUlly  6249, 
Rev.  St  1910).  The  Important  thing  accom- 
plished by  the  order  was  to  strike  Davis  from 
the  Judgment  The  defendant  Davis  was  not 
served  with  process,  it  is  true,  but  If  the  rec- 
ord of  the  proceedii^  show  any  one  thing  be* 
yond  question,  it  is  that  Davis  appeared  In 
the  case.  By  attorney  he  filed  his  motion  to 
require  the  plaintiff  to  separately  state  and 
number  Its  causes  of  action.  The  journal  en- 
try shows  he  appeared  by  attorney  and  argu- 
ed this  motion,  and  when  it  was  overruled 
was  allowed  an  exception  and,  on  request 
10  days  to  further  plead.  At  the  trial  the 
record  recites:  "Defendant  Davis  appeared 
by  his  attorney,  but  was  wholly  in  default 
having  filed  no  answer."  The  Journal  entry 
of  Judgment  recites:  "The  court  finds  that 
the  plaintiff  is  entitled  to  Judgment  against 
•  *  •  Wm,  Davis  and  Wm.  lams,"  etc 
The  Journal  entry  is  O.  K.*d  by  ^.  Falrchild, 
attorney  for  Wm.  Davis.  The  service  of  case- 
made  was  accepted  by  Wm.  Davis,  by  his 
attorney.  Likewise  was  an  agreement  as  to 
amendments.  The  appeal  bond  ran  in  the 
name  of  both  Davis  and  lams.  The  petition 
in  error  filed  In  this  court  long  after  the 
trial,  brought  Davis  in  as  a  defendant  in  er* 
ror.  Plaintiff  in  error's  brief  in  this  case, 
before  it  reached  the  motion  stage,  pointed 
out  the  default  Judgment  against  Davis,  and 
argues  error,  because  the.  Judgment  was  for 
(mly  $38.66,  while  as  principal  debtor  in  the 
written  contract  it  clearly  should  have  been 
for  more.  So  the  defendant  Davis  was  In 
this  case  In  the  proceedings  below,  and  In  the 
judgment  entered,  if  a  record  In  this  court 
amounts  to  anything.  It  follows  that  he  is  a 
necessary  party,  and  ought  to  have  been 
brought  into  this  appeal.  The  order  striking 
Wm.  Davis  from  the  case-made  should  be 
set  aside. 

(2)  With  Davis  In  the  record,  it  Is  appar* 
eut  that  he  is  a  necessary  party.  Any  judg- 
ment this  court  may  render  wlU  affect  him 
and  his  codefendant  lams  alike.  This  being 
tme^  this  court  cannot  proceed  to  final  Jndg- 
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ment  wltbont  Ub  liaTliig  been  properly 
brought  Into  UiJs  conrt  by  process,  actual  or 
comstrncttre,  or  by  waiver.  At  tbls  pcdnt  we 
are  met  with  the  contrition  that  it  Is  now 
too  late  to  nimnion  Davis  into  this  court; 
the  contentloa  being  that,  as  the  time  tax 
filing  the  proceeding  in  ^rpr  and  the  60  days 
thereafter  allowed,  under  certain,  drcnm- 
Btances,  for  servloe  of  summons,  having  pass- 
ed, it  is  now  too  late.  Tbls  reguires  a  some- 
what detailed  consideration  of  some  of  our 
former  opinions.  The  wh(Ae  aaestion  turns 
on  the  one  inquiry:  Is  the  proceeding  In  er- 
ror, as  against  Davis,  barred  by  the  proTisltHi 
ot  the  statute,  limiting  the  tUne  within  which 
proceedings  may  be  commenced  in  this  court 
to  six  months  after  the  final  order  appealed 
from?  Chapter  18,  Sess.  Laws  1910-11, 
page  80. 

This  brings  up  the  question,  What  consti- 
tutes the  commencement  of  a  proceeding  In 
error  In  this  court,  In  so  far  as  the  Umltatlou 
of  such  proceedings  is  concerned? 

In  School  Dlst.  SO  v.  Fisher,  23  Okl.  8,  09 
Pac.  646,  It  is  held  that  the  general  statutes 
regulating  the  commencement  of  ordinary  ac- 
tions, as  affected  by  the  statute  of  limitations, 
apply  in  this  court  to  proceedings  in  error 
by  analogy.  The  statute  (section  4218,  WU- 
son  Rev.  SUt  1903  [section  6602,  Comp.  Laws 
1009 ;  section  4608,  Ber.  Laws  1910])  is  as 
follows : 

"An  action  {hall  be  deemed  commenced,  within 
the  meaQing  of  this  article,  as  to  each  defend- 
ant, at  the  date  of  the  summons  which  Is  served 
on  him,  or  on  a  codefendant,  who  is  a  Joint 
contractor  or  otherwise  united  In  interest  with 
him.  Where  serrice  by  publication  is  proper, 
the  action  aball  be  deemed  commenced  at  the 
date  of  the  first  publication.  An  attempt  to 
commence  an  action  shall  be  deemed  equivalent 
to  the  commencement  thereof,  within  the  mean- 
ing of  this  article,  when  the  party  faithfully, 
properly  and  diligently  endeavors  to  procure  a 
service ;  but  such  attempt  must  be  followed  by 
the  first  publication  or  service  of  the  summons 
within  ^ty  days." 

In  the  Fisher  Case,  supra,  the  petition  in 
error  was  filed  two  days  before  the  raplration 
of  one  year,  then  allowed,  and  a  sununoDs 
was  served  after  snob  time  had  ^lied ;  this 
summons,  being  void,  was  quashed.  An  alias 
sammons  was  issued  and  served  more  than  60 
days  after  ttie  expiration  of  ime  year;  and 
It  was  h^d  that  the  proceedings  had  not  been 
commenced  In  time,  and  the  case  was  dis- 
missed. A  line  of  cases,  of  which  the  above 
case  is  perhaps  tbe  leading  one,  is  relied  on 
by  d^endants  in  error  to  sustain  their  con- 
tention tbati  more  than  60  daj's  having  elaps- 
ed aftw  tbe  time  allowed  fw  filing  the  ap- 
peal, tbe  proceeding  has  not  been  commenc- 
ed as  to  Davis,  and  is  therefore  now  barred. 
But  the  case  of  First  State  Bank  v.  Cllngan, 
26  Okl,  IfiO,  108  Fac.  68,  is  dted  by  plalntlir 
In  error  as  destructive  of  the  contention  men- 
tioned. The  Cllngan  Case  reasserts  the  rule 
that  the  general  statute  as  to  commencement 
of  actions,  supra,  Is  applicable  in  this  court 
by  analogy,  and  refused  to  dismiss  that  case 


on  May  10,  1810,  whoi  it  had  been  filed  In 
this  conrt  November  28.  1909,  the  last  day 
allowed  by  law  for  filing,  although  one  of  tbe 
necessary  parties  bad  not  been  brought  Into 
this  court  at  the  time  tbe  <viniaii  was  writ- 
ten. Therefore,  under  the  facts  in  the  Clln- 
gan Gas^  It  Is  obvious  that  tbe  60-da7  clause 
of  the  statute  was  not  considered  applicable. 
Were  we  to  »to^  with  what  has'been  said.  It 
would  appear  that  the  Fisher  Case  and  the 
Cllngan  "Case  are  In  confiict.  Not  so.  They 
are  both  right  under  tbedr  facts  and  the  law 
applicable.  In  the  Fisher  Case,  it  will  be 
remembered,  there  was  no  service  on  any 
one.  One  had  been  attempted,  but  it  was 
void.  There  being  then  no  service  on  any  de- 
fttidant,  the  second  clause  of  the  statute  in- 
volved was  resorted  to.  That  clause  deals 
with  a  situation  where  no  service  has  been 
had  within  the  time  allowed  for  bringing  the 
ai^}eal,  but  where  an  attempt  In  good  faith 
has  been  promptly  made.   It  says : 

"An  attempt  to  commeDce  an  action  shall  be 
deemed  equivalent  to  the  commencement  there- 
of, within  the  meaning  of  this  article,  when 
the  party  faithfully,  properly,  and  diligCQtiy  en- 
deavors to  procure  a  service;  but  sncb  attempt 
mast  be  followed  by  the  first  publication  or 
service  of  the  sonunons  within  suc^  days." 

So  In  the  risher  Case,  there  having  been 
no  service  on  any  one  within  the  time  allow- 
ed for  filing  a  proceeding  in  error,  and  the 
attempt  to  commence  the  proceeding  not  hav- 
ing been  followed  by  "the  first  publication 
or  service  of  the  summons  within  sixty 
days,"  the  leniency  of  the  statute  had  been 
exhausted,  and  no  proceeding  commenced. 
Therefore  with  the  passing  of  this  period, 
the  etetute  bar,  limiting  the  time  within 
which  proceedings  may  be  commenced  in 
this  court,  attached,  and  the  case  was  prop- 
erly dismissed. 

The  Cllngan  Case,  however,  is  where  one 
of  two  necessary  parties,  had  in  fact  been 
served  with  valid  process  within  the  time  al- 
lowed. The  other  necessary  party  had  not 
been  brought  into  court,  and  the  60-day  pro- 
Tirion  had  long  since  expired.  But  as  the 
two  parties  necessary  as  defendants  In  error 
were  joint  eontractort  or  otherwise  united  in 
hiterest,  it  was  held  that  the  first  clause  of 
the  statute  we  are  discussing  applied,  and 
.that  therefore  in  such  a  case  tbe  service  of 
process  on  one  of  such  defendants — defend- 
ants united  in  interest — ^was  the  commence- 
ment of  the  proceedings  as  to  all  of  them. 
The  first  clause  mentioned,  when  read  inde- 
pendent of  the  second,  makes  the  correctness 
of  tbe  holding  apparent    It  says : 

"An  action  ahall  be  deemed  commenced,  with- 
in, the  meaning  of  this  article,  as  to  each  defend- 
ant, at  the  date  of  tbe  summons  which  ia  served 
on  him,  or  on  a  codefendant,  who  is  a  joint  con- 
tractor, or  otherwise  onited  in  interest  with 
him." 

To  sum  up  the  matter,  the  Cllngan  Case 
was  one  where  all  that  was  necessary  to  be 
done  had  been  done  to  commence  the  pro- 
ceedings, under  the  terms  of  the  stetute. 
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The  Bervice  on  the  one,  wlthtn  lawful  time, 
commenced  the  proceedings  as  to  all,  where 
they  were  joint  eontrftctors  or  otherwise  unit- 
ed in  Interest;  and  this,  being  all  that  was 
necessary  to  commence  the  proceedings,  It 
necessarily  stopped  the  mnning  of  the  statate 
of  limitations  as  to  the  commencement  of  the 
proceedings  and  prevented  the  application  of 
the  statute  har. 

In  the  Fisher  Case,  supra,  under  the  sec- 
ond clause  of  the  statute,  what  was  done  was 
merely  an  attempt  to  commence  the  proceed- 
ings, and  in  such  cases  the  attempt  mast  be 
completed  in  the  manner  pointed  out  with- 
in 60  days  or  not  at  all.  So  In  that  case, 
the  attempt  having  failed  within  the  time  al- 
lowed for  perfecting  It,  no  proceedings  were 
ever  In  fact  commenced.  Therefore  the  stat* 
nte  bar,  as  to  the  commencement  of  pro- 
ceedings attached,  and  necessarily  any  far- 
ther attempt  to  commence  the  proceedings 
was  futile,  and  the  cause  was  properly  dis- 
missed. 

The  provisions  of  our  statute  held  to  apply 
by  analogy  to  proceedings  In  this  court  are 
Identical  with  section  20,  Kansas  Code.  This 
section  was  borrowed  by  Kansas  from  Ohio. 
Hie  Ohio  Supreme  Court  first  applied  it  to 
appellate  proceedings  by  the  doctrine  of  anal- 
ogy. Buckingham  v.  Commercial  Bank,  21 
Ohio  St  131 ;  Sidener  v.  Hawea,  37  Ohio  St 
533:  Secor  v.  Witter,  39  Ohio  St  218;  Bank 
V.  Green,  40  Ohio  St.  431.  The  Kansas  Su- 
preme Court  approved  the  rule  of  the  Ohio 
Court,  in  Thompson  v.  Wheeler  &  Wilson 
Mfg.  Co.,  28  Kan.  476  (2d  Ed.)  340.  This 
cause  in  the  Kansas  Court  involved  the  sec- 
ond clause  of  the  statute,  and  is  made  the 
basis  of  the  Fisher  Case,  supra.  In  this  court. 
In  Paving  Co.  v.  Botsford  et  al.,  50  Kan. 
.331,  31  Pac.  1106,  the  first  clause  of  the  stat- 
ute came  under  review  by  the  Kansas  Court, 
and  It  was  held  applicable  by  analogy,  ahd 
was  treated  independently  of  the  second 
clause,  which  was  dealt  with  by  that  court 
In  Thompson  v.  Wheeler  &  Wilson,  supra. 
And  this  court  in  the  Cllngan  Case,  supra, 
found  authority  In  the  Paving  Co.  v.  Bots- 
ford et  al.  Case,  supra.  The  distinction  we 
have  attempted  to  show  here  between  the  ef- 
fect of  the  two  clauses  of  our  statute  has 
not  been  clearly  pointed  out  In  any  of  the 
decisions,  bat  It  has  been  applied ;  for  in  the 
Botsford  Case  the  court  refused  to  dismiss, 
although  a  necessary  party  had  not  been 
brought  Into  court  when  the  opinion  was 
written,  which  was  five  months  after  the 
time  allowed  for  filing  In  the  Supreme  Court 
had  espired.  The  Ohio  courts  also  applied 
the  distinction  without  siiecially  dlscussUig 
It.  So  we  conclude  that  Davis  was  errone- 
ously striken  from  the  Judgment  and  record 
In  this  case ;  that  he  Is  a  necessary  party  to 
a  determination  of  the  same;  that  he  should 
have  been  brought  into  this  court ;  but  that 
as  tala  codefendant.  lams,  who  was  united 
with  Mm  In  interest,  was  properly  brought 


into  court  In  apt  time,  the  proceedinfi^  In 
error,  In  so  far  as  the  limitation  is  concerned, 
have  been  commenced  as  to  Davis,  and  be 
can  be  brought  Into  this  court  by  summons 
or  publication,  if  such  action  is  promptly 
had.  We  would  be  inclined  to  refuse  this  at 
this  late  day,  on  the  grounds  of  failure  to 
prosecute  the  action,  were  it  not  for  the  z-ea- 
son  that  the  order  of  court,  herein  set  aside, 
remained  in  force  for  a  long  period  of  time, 
and  while  In  force  plaintiff  In  error  was  ex- 
cusable for  not  bringing  Davis  into  court. 

This  leads  us  to  grant  a  rehearing;  to  set 
aside  the  previous  order  striking  Davis  from 
the  record;  to  overrule  the  motion  to  dis- 
miss this  case ;  to  allow  Davis  to  he  brought 
Into  court  by  process  allowed  by  law,  if  ef- 
forts to  that  ^ect  are  prconptly  and  dili- 
gently pursued.  The  former  oplnlras  filed  In 
this  case  should  be  withdrawn,  and  thia 
opinion  filed  In  the  case. 

PBB  GUBIAM.   Adopted  In  vAoIe. 


ST.  LOUIS  &  S.  F.  R.  CO.  r.  WAI/TON- 

CHANDLEB  LUMBER  CO.   (No.  3020.) 
(Supreme  Court  of  Oklahoma.   Dec.  22.  1914J 

fSvUahuB  bv  tht  Court.) 

1.  Cabriebs  (§  189»)-^HiPMENTS— Eight  to 
Refund — Conditions  Precedent. 

At  different  dates  between  May  27,  1907, 
and  February  27,  1908,  plaintiff  •shipped  rough 
lumber  to  a  milling  point  on  defendant's  line 
of  railroad.    At  the  time  a  milling  in  transit 
privilege  was  given  by  defendant's  tariff  sched- 
ule, under  which  the  finished  product  was  re- 
quired to  be  shipped  oat  in  certain  quantities  to 
:  deetinations  on  said  defendant's  line  of  rail- 
road, and  under  certain  named  tariffs  carrying 
I  specified  freight  rates  then  in  force.  Before 
I  plaintiff  shipped  out  any  of  the  lumber,  such 
I  schedule  of  rates  on  intrastate  shipments  had 
been  canceled,  and  lower  rates  established  to 
conform  to  an  order  of  the  State  Corporation 
'  Commission,  and  thereafter  plaintiff  shipped 
under  such  lower  rates,   B^i  that,  not  having 
,  complied  with  the  conditions  under  which  the 
'  right  to  a  refund  on  int>ound  shipments  wai> 
'  given,  plaintiff  was  not  entitled  to  tbe  benefit 
,  of  it. 

I  [Ed.  Note.— Por  other  caaea,  see  Carriers, 
:  Cent  Dig.  H        8M,  8SS,  869-866;  Dee.  Die 

2.  Cabbiebs  (S  189*>— SHiPHSEnB— BErtrN]>— 

!  Condition. 

I  PlaintifTs  right  to  a  refund  of  the  difference 
I  between  the  local  distance  tariffs  paid  on  in- 
i  bound  shipments  and  the  milling  In  transit  or 

lower  rate  was  dependent  upon  the  shipper  caus- 
I  ing  the  lumber  to  be  moved  under  tbe  existing 
I  tariffs.  When  this  was  not  done,  but,  instead, 
.  the  lumber  was  shipped  out  under  reduced  rates, 
I  put  in  force  by  lawful  authority,  an  action  to 

recover  such  refund  cannot  be  maintained.' 
[Ed.   Note.— For  other  cases,  see  Carriers, 

Cent.  Dig.  §S  162.  8C4,  855,  859-865 ;  Dec.  Dig. 

S  189.*] 

Commissioners*  Opinion,  Division  No.  1, 
Error  from  District  Court,  Choctaw  County; 
Tom  D.  McKeown,  Special  Judge. 

Action  \fy  the  Walton-Chandler  Lumber 
Company  against  the  St.  Louis  St  San  Fran- 
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dsco  Railroad  OomxMUiy,  a  corporation. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed. 

W.  F.  Evans,  of  Bt.  Lools,  Mo.,  R.  A.  Kleln- 
scbmldt  and  E.  H.  Foster,  both  of  OklahomA 
City,  for  plaintiff  in  error.  T.  C.  Homphry, 
of  Hugo,  for  defendant  In  error. 

SHARP,  C  This  la  an  action  brought  by 
tbe  Walton-Cbandler  Lomber  Company,  bere- 
inafter  referred  to  as  tbe  Jjumber  Company, 
a  corporation  doing  a  wholesale  and  retail 
Inmtwr  milling,  sawing,  and  planing  business, 
with  offices  and  mills  at  Hugo.  Okl.,  against 
tbe  d^endant,  St  Louis  &  San  Francisco 
Railroad  Company,  hereinafter  referred  to  as 
tbe  Hallway  Company,  to  recover  $1,563.02, 
claimed  by  it  to  be  due  as  a  refund  under  a 
mllllDg  In  transit  arrangement  accorded  by  a 
certain  published  tariff  of  defendant  Rail- 
way Company,  under  which,  at  different 
dates  beginning  MEiy  7,  1907,  and  ending 
Febmary  27,  190S,  plaintiff,  under  tbe  then 
corporate  name  of  Walton-Rogers  Lumber 
Company,  made  Inbound  shipments  of  rough 
lamber  from  various  points  in  Oklahoma, 
over  defendant's  line  of  railway  to  Hugo 
(formerly  Indian  Territory,  afterwards  state 
of  Oklahoma),  amounting  in  tbe  aggregate  to 
4,481,200  pounds,  for  resawing,  planing,  dress- 
ing, and  reconslgnment  privileges.  The  tariff 
In  question  was  known  as  St.  Louis  &  San 
Frandsco  No.  25-D.  Item  17  thereof  pre- 
scribed the  scale  of  rates  which  governed 
wben  reference  thereto  was  made.  Item  18 
applied  the  scale  of  rates  to  shipments  of 
lumber  car  loads  to  be  resawed,  planed, 
tougued.  grooved,  seasoned,  or  manufactured 
toto  vehicle  and  agricultural  shapes,  at  re- 
sawing  points,  which  Included  Hugo.  Item 
20  concerned  the  application  of  such  milling 
la  transit  rates,  and  provided  that; 

"These  rates  apply  011I7  when  shipments  of 
lomber  to  be  reconsigned  are  blUed  into  milling 
or  stop-over  points  at  local  tariff  rates.  Tbe 
difference  between  local  rates  and  tbe  above 
rates  will  be  refunded  wben  lumber  is  shipped 
via  the  Frisco,  the  weight  ot  lumber  resbipped 
to  be  sixty-five  (6CE)  per  cent,  of  the  inbound 
weight" 

Id  maMng  uld  Inbound  sb^nnuits  to 
Hugo,  plaintiff  paid  freight  thereon  at  the 
establlflbed  and  then  existing  rates  for  local 
Bhlpmenta  of  rough  lumber,  and  whldi  rates 
were  in  exceet  of  the  rate  named  In  item  17 
tariff  25-D.  Tbe  efftet  of  tbese  vari- 
ous proTisltma  of  the  tortffs  In  force  prior 
to  June  26,  1807,  was  that  the  shli^r  was 
permitted  to  avail  Itself  of  the  published 
nllling  In  transit  privilege,  provided  it  8hli>< 
ped  Into  Hugo  at  local  tariff  rates,  and  re- 
>hln»ed  via  the  Frisco  65  per  cent,  of  the  In- 
bound weight,  when  the  dlfferwce  between 
kieal  rates  and  the  rates  fixed  in  Item  17 
Aonld  be  refunded  to  such  shipper.  June 
26. 1807,  defendant  In  error  filed  and  made 
effective  amendment  No.  11  to  said  tariff 
K-D,  which  made  the  following  modlflca- 
tloQ  ot  that  tariff: 


"The  rates  named  herein,  unless  otherwise 
specified,  will  only  apply  on  Bhipments  of  forest 
iwoducts  car  loads,  which  move  into  milling,  re* 
sawing,  reconsigning  or  eoncentratl<m  pmnts, 
and  wool  the  manofaetared  prodncts  or  reship* 
ments  that  have  concentratuig  privileges  are 
reshipped  by  the  St.  Louis  &  San  Franciaco 
Railroad  from  such  milling  or  resawing,  recon- 
signing, or  concentrating  points  to  destinations 
named  in  and  nnder  rates  covered  by  tariffs 
Noa.  186,  200,  368,  546,  599,  900,  and  904  se- 
ries, but  will  not  apply  on  shipments  as  moving 
between  points  within  tbe  state  of  Arkansas  or 
between  points  within  the  state  of  Misaoori." 

As  a  result,  then,  both  of  tariff  25-D  and 
amendment  No.  11  thereto,  shippers  of  rough 
lumber  into  concentrating  points  who  paid 
thereon  the  local  distance  tariff  rate  were 
entitled  to  the  benefit  of  the  lower  or  milling 
in  transit  rate  whenever  tbe  lumber  should 
be  manufactured  and  65  per  cent  thereof 
shipped  out  via  the  St  Louis  &  San  Fran- 
cisco Railroad  Company  to  destinations  nam- 
ed in  and  nnder  rates  covered  by  the  tariffs 
named  and  referred  to  In  said  amendmoit 
November  16,  1907,  Oklahoma  and  Indian 
Territories  were  admitted  into  the  Union  as 
the  state  of  Oklahoma.  On  March  2,  180S, 
the  State  Corporation  Commission  promul- 
gated and  put  In  force  twtween  aU  stations 
in  Oklahoma  a  scale  of  rates  (1st  Annual 
Rep.  Corp.  Comm.  pp.  226-231),  which  was 
lower  than  tbe  outbound  rates  under  the 
tariffs  in  force  when  the  Inbonnd  shipments 
were  made.  In  obedience  to  an  order  of 
the  Corporation  Commission  by  which  it  was 
required  to  ^orce  the  rates  named  In  said 
published  tarUbi,  the  Rsllroad  Company  pub- 
.lished  amendment  Mo.  83  to  tariff  by 
which  It  canceled  the  mlUlng  In  transit  prlv- 
ll^es  and  rates  applicable  thereto  on  Intra* 
state  ahi^ments,  whldi  canceHation  became 
effective  March  2, 1908,  ox  the  same  day  that 
the  Corporation  Commission  pat  In  force  its 
scale  of  rates.  The  outbound  sblpments  of 
finished  product  from  Hugo  to  the  points 
named  In  the  expense  bills  attached  as  ex- 
hibits to  plslntifCs  petition  were  all  made 
after  March  2,  1808;  hence  after  the  cancel- 
lation of  the  tarlflls  giving  milling  In  transit 
privileges  and  rates.  These  outbound  ship* 
ments,  b^ng  intrastate,  moved  under  the 
rates  put  In  force  by  the  State  Corporation 
Commission,  and  whl(di  ratei,  as  we  have 
seen,  materially  reduced  the  amount  ot  the 
freight  charges.  It  was  the  latter  rates, 
and  not  those  In  force  at  the  time  the  in- 
bound shipmente  were  made,  that  the  Lum- 
ber Company  paid.  It  was  upon  the  Rail- 
road Company's  offer  to  refund  as  and  when 
provided  in  Item  20,  tariff  26-D,  that  the 
Lumber  Company  bases  Us  claim.  There  Is 
no  dispute  as  to  any  of  the  material  facts. 
It  is  not  claimed  but  that  all  tariffs  and 
amendments  thereto  were  duly  published  and 
filed  as  required  by  law. 

[1,2]  The  contention  of  the  Lumber  Com- 
pany Is  thus  expressed  In  its  brief: 

"While  tbe  contention  of  the  defendant  In  er- 
ror is  that  the  rate  of  freight  paid  by  the  de- 
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fendant  in  error  on  the  oatboand  ahlpments  of 
dressed  lumber  is  wholly  iminaterial  and  no 
part  of  the  contract,  aa  it  paid  the  amount  of 
ireigbt  the  plaintiff  in  error  demanded  sj^A  the 
rate  in  eciltoice  at  the  time  the  outbound  abip- 
ments  were  made,  and  becanae  the  Corporation 
Commission  had  reduced  the  rate  from  what  it 
was  prior  to  statehood  on  the  outbound  ship- 
ments, did  not  change  the  obligation  of  plaintiff 
ia  error  to  refund  the  excess  money  paid  by  de- 
fendant in  error,  when  it  sent  out  the  outbound 
shipments  to  the  amount  of  65  per  cent,  in 
weight  of  the  inbound  shipments  just  the  same 
as  if  there  bad  been  no  statehood.  * 

On  the  part  of  the  Railroad  Company  it  1b 
Insisted  that  the  plaintiff  Is  not  entitled  J»  a 
refund,  for  the  reasons  following:  (1)  Be- 
cause said  milling  In  transit  arraDgement 
had  been  canceled  prior  to  the  date  of  the 
moTement  of  any  outbound  shipment;  (2) 
because  this  court  is  without  Jarlsdlctlon  to 
enforce  a  claim  depending  upon  a  tariff  not 
in  existence  at  the  time  the  shipment  moved ; 
and  (3)  because,  under  the  undisputed  evi- 
dence, plaintiff  has  failed  to  comply  with  the 
conditions  provided  In  said  tariffs. 

As  a  result  of  the  Lumber  Company's  in- 
sistence, it  is  daimed  that  it  is  entitled  to  a 
Judgment  for  the  difference  between  the  local 
distance  freight  rate  paid  on  Inbound  ship- 
ments from  points  where  such  shipments  orig- 
inated to  Hugo,  and  the  milling  in  transit 
rate  between  said  points.  This  difference  la 
4  cents  per  hundredw^ght,  and,  if  plaintiff's 
contention  be  sound,  Its  Judgment  for  $1,790, 
including  interest,  should  stand.  But  this 
result  can  only  be  reached  by  wholly  leaving 
out  of  view  the  outbound  shipments,  which 
were  a  part  of  the  milling  In  transit  agree- 
ment It  is  not  claimed  by  the  Lumber  Com- 
pany, but  rather  conceded,  that  It  would  not 
be  ^titled  to  a  refund  unless  upon  the  out- 
bouDd  shipment  via  the  Frisoo  of  60  per 
ceaL  of  the  inbound  tonnage.  This  is  true, 
but,  alone^  la  not  sufficient  The  outiHmnd 
shipments  to  the  extent  indicated,  via  the 
Frisco,  were  not  only  to  be  made,  but  were 
to  be  under  rates  covered  by  tariffs  186,  200, 
368,  S46,  690,  900,  and  904  aeriea.  Plalntirs 
outbound  lOiipments,  while  made  to  tite  ex- 
tent, and  probably  to  destlnatlunSi  named  In 
said  tariffs  were  not  made  under  the  tariffs 
In  force  when  the  inbound  shipments  were 
made;  and  the  refund  was  not  due  the  Lum- 
ber Oompany,  unless  the  shipments  were 
made  under  the  then  existing  tariffs.  In  oth- 
er words,  the  mlUhig  In  transit  rate  was  an 
entirety,  and  its  provisions  must  be  accepted 
and  carried  out  In  its  entirety,  or  not  at  all. 
Such  was  the  coueluston  readied  by  the  Cir* 
cuit  Court  of  Appeals,  in  Carson  liumber  Oo. 
V.  St  Louis  ft  S.  r.  Ry.  Co.,  209  Fed.  191, 
126  C.  C.  A.  139,  a  case  arising  In  the  United 
States  Court  for  the  Eastern  District  of  Ok- 
lahoma, and  wherein  the  facts  appear  to  be 
the  same  as  In  the  case  under  consideration. 
It  was  there  said,  with  reference  to  the  mill- 
ing in  transit  rate: 

"It  la  applicable  only  when  all  ito  rabatan- 
tial  terms  and  provlsioiu  are  observed.  The 


railroadj  in  tendering  such  a  privily,  undoubt- 
edly relies  upon  the  revenues  which  It  expects 
will  accrue  from  such  a  traffic  arrangement. 
These  depend  upon  the  terms  and  conditions  pf 
the  tariffs  then  in  force.  An  Inspection  <Mt  those 
in  effect  when  those  inbound  shipments  moved 
make  it  apparent  that,  to  entitle  a  shipper  to 
refund,  he  must  not  only  pay  the  existing  local 
tariff  rates  upon  inbound  shipments,  but  mnat 
thereafter  bill  out  under  prescribed  outbound 
rates.  If  the  shipiier  pays  less  than  the  oat- 
boand rate  in  force  when  his  inbound  shipment 
was  made,  he  has  not  complied  with  the  express 
terms  of  die  tariff,  nor  haa  the  carrier  received 
the  full  rate  which  induced  it  to  concede  the 
mllliog  in  transit  privilege,  •  •  •  Therefoire 
it  has  not  complied,  either  In  letter  or  in  spirit, 
with  the  terms  and  conditions  of  the  tariffs  up- 
on which  its  cause  of  action  U  based." 

The  opinion  of  the  trial  court,  reported  in 
(D.  C.)  198  Fed.  311,  after  setting  out  In  ex- 
tenso  the  history  of  the  cause  of  action,  an- 
nounced the  following  rule: 

"Freight  rates  are  not  the  subject  of  contract ; 
they  are  the  creatures  of  the  law  and  of  those 
charged  with  its  administration.  If  it  were 
otherwise,  a  very  low  milling  in  transit  rate 
might  be  established  at  the  instance  of  some 
favored  shipper  without  limitation  of  time  as 
to  the  outbound  movements,  and  when  he  had 
completed  hia  Inbound  movements  the  rate  mi^t 
then  be  raised  by  lawful  process,  the  result  of 
which  would  be  that  the  favored  shipper  would 
thus  secure  for  an  indefinite  period  of  time  a 
vested  right  to  the  application  of  tbe  low  rate 
to  both  Inbound  and  outbound  shipments,  while 
other  shippers  would  be  required  to  pay  the 
higher  rate.  It  ia  well  settled  such  contracts 
of  shipment  entered  into  between  the  shippec 
and  the  carrier  may  not  be  enforced  In  the  nee 
of  a  published  tariff  rate  toe  the  •ervice." 

No  question  of  bad  faith  is  charged  against 
the  Railroad  Company  in  the  cancellation  of 
Its  milling  In  transit  privileges  and  rates. 
On  the  admission  of  Oklahoma  Into  the  Union 
as  a  state,  the  jurisdiction  of  the  general  gov- 
ernment and  of  the  Interstate  Commerce 
Commission  over  local  rates  within  the  state 
ceased,  and  the  Jurisdiction  thus  relinquished 
was  taken  up  and  exercised  by  the  state  au- 
thorities. The  state  put  into  effect  a  new 
schedule  of  rates  applicable  to  the  outbound 
movements  In  question,  and  ttiose  rates  be- 
came the  only  lawful  charge  therefor.  It  re- 
sults, therefore,  that  plaintiff  paid  the  lawful 
rates  then  In  effect  upon  the  Inbound  move- 
ments, and  the  lawful  rates  in  effect  upon 
outbound  movements,  and  therefore  it  has 
no  complaint  as  to  shipments  in  controversy, 
which  had  both  origin  and  destination  within 
the  state.  The  Lumber  Company  was  charg- 
ed with  notice  that  the  mllllns  in  transit 
privileges  and  rates  vrere  subject  to  change 
in  tile  manner  provided  by  law.  In  Armour 
PadElng  Ca  v.  United  States,  200  U.  S.  06.  28 
Sup.  Gt  428.  52  L.  Ed.  681,  it  was  bald  that 
a  shipper  was  guilty  ctf  accepting  transporta- 
tion at  less  than  the  carrier's  puUl^ed  rates, 
in  violation  of  the  Blkios  Act  of  February 
19,  190S  (U.  8.  Comp.  St  lOlS,  H  86O7-8B0B). 
where,  after  the  carrier  had  duly  estabUsbed 
a  higher  rate,  he  secures  sudi  transportation 
at  the  rate  agreed  upon  In  a  prior  contract 
with  the  carrier,  which  was  the  legal,  pub- 
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ttebed,  and  filed  rate  when  the  contract  was 
made,  since  the  statute,  being  then  in  force, 
was  read  Into  such  contract,  and  became  a 
part  of  It  It  waa  said.  In  disposing  of  this 
cmteDtlon: 

"It  mar  be,  as  urged  by  petitioner,  tbat  this 
coQBtmcaon  renders  impossible  the  mablog  of 
contracts  for  tbe  future  deliTcir  of  such  mer- 
chandise MM  tbc  petitioner  deala  in,  and  tliat  tbe 
iniubility  of  the  rate  introduces  a  factor  of  un- 
certainty, destructive  of  contract  rights  bereto- 
toK  enjoyed  in  such  proper^.  This  feature  of 
tbe  law.  it  is  insisted^  pnts  the  shipper  in  many 
Unds  of  trade  at  the  mercy  of  tbe  carrier,  who 
may  arbitrarily  change  a  rate  upon  the  faitb  of 
which  contracts  have  been  entered  into.  But 
tbe  right  to  make  such  regulations  is  inherent 
in  tbs  power  of  Congress  to  legislate  respecting 
ioteistste  commerce,  and  such  considerations  <ff 
inconvenience  or  hardship  address  themselves  to 
the  lawmaking  branch  of  tbe  government.  New 
York,  N.  H.  &  H.  R.  Co.  v.  Interstate  Commerce 
Commission.  200  XI.  S.  890,  26  Sup.  Ct.  272.  60 
Lh  fid.  621.  It  may  be  that  such  contracts 
should  be  recognized,  giving  stability  to  rates 
for  limited  periods:  that,  tiie  contracts  being 
filed  and  published,  and  the  rate  stipulated 
known  and  open  to  all,  no  injustice  would  be 
done.  Bnt,  as  we  have  said,  such  considerations 
address  themselves  to  Congress,  not  to  the 
courts.  It  is  the  province  of  the  judiciary  to 
enforce  laws  consntutlonally  enacted;  not  to 
make  them  to  salt  their  own  velws  of  propriety 
or  justice.  The  statute,  being  within  the  con- 
(titutional  power  of  Congress,  and  being  In 
force  when  the  contract  was  made,  Is  read  Into 
tbe  contract  and  becomes  a  part  of  it.  If  tbe 
ihipper  sees  fit  to  make  a  contract  covering  a 
dc&iite  p^od,  for  a  rate  in  force  at  tbe  time, 
be  mast  be  taken  to  have  done  so  subject  to  tbe 
possible  change  of  the  published  rats  In  the 
manner  fixed  by  atatnte^  to  which  he  must  oon* 
foim  or  suffer  uie  poialty  fixed  tv  Jnw" 

We  believe  that  tbe  courts  have  uniformly 
beld  that  contracts  for  Interstate  transporta- 
tioD  at  special  rates,  Uiough  antedating  the 
enactment  of  the  federal  Interstate  Com- 
merce Act,  forbidding  discrimination  In 
freight  rates,  became  invalid  upon  enactment 
ol  the  statute.  Southern  Wire  Co.  v.  St. 
Louis  Bridge  &  Tunnel  R.  Co.,  86  Mo.  Atpp. 
Ifll;  Fitzgerald  v.  Grand  Trunk  R.  Co.,  63 
Vt  169,  22  AU.  76, 13  L.  R.  A.  70;  Fitzgerald 
V.  Fitzgerald  &  M.  Construction  Co.,  41  Neb. 
ST4,  59  N.  W.  838 ;  BuHard  v.  Northern  Pac. 
R.  Co.,  10  Mont  168,  25  Pac.  120,  11  L.  R.  AJ 
346.  The  Lmnber  Company's  misfortunes 
came  about  in  not  availing  itself  of  the  mill- 
ing tn  transit  privilege  while  in  effect,  and 
in  waiting  until  after  the  rate  had  been  can- 
celed. This  loss,  however.  It  appears,  was 
^ely,  if  not  wholly,  compensated  by  the 
reduced  rate  under  wliich  It  was  enabled  to 
luke  its  outbound  shipments.  It  did  not 
W,  neither  could  the  Railroad  Company 
have  continued  to  charge  tbe  original  out- 
■xnad  ntea,  as  fixed  in  Uie  tarUb  and  amend- 
■Mita  thweto^  tba  aune  baTlDg  prior  thmto 

^  CUKdfld. 

tbB  Judgmoit  of  tbo  trial  eoort  aboold  tie 

ISfOMd. 

PER  CUBIAM.   Adopted  tn  whole. 


OIBBS  T.  DIETTBICH.  ^o.  8811^ 
(Supreme  Court  of  Oklahoma.    Dec.  22,  1914J 

(BvUabug  Jty  Me  Court.) 
Appxai.  and  EBBoa  (i  778*)— Failubx  to 

File  Bbies^Disuissal. 

Where  the  plaintiff  in  error  falls  to  file 
brief^  as  required  by  rule  7  of  this  court  (137 
Pac.  ix),  the  appeal  will  be  dismissed  for  want 
of  prosecution. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  SIM,  8108-3110 ;  Dec.  Dig. 
i  773.*] 

Commissioners'  OplnicHi,  Division  No.  2. 
Error  from  District  Court  Washington  Coun- 
ty; B.  H.  Hudson,  Judge. 

Action  by  E.  EL  Dietrich  against  Laura 
Glbbs.  Judgment  was  for  the  plaintiff,  and 
the  defmdant  brings  error.  Dismissed. 

J.  C  Dougherty,  ot  Dewey,  for  plaintiff 
in  error.  W.  D,  Oope,  tit  Sapulpa,  for  de- 
fendant In  error. 

OALBRAITH,  G  The  petition  in  error 
with  case-made  attached  was  filed  with  the 
clerk  of  this  court  April  10,  1912.  and  the 
cause  regularly  submitted  at  the  October. 
1914,  term.  Mo  brief  has  been  filed  by  ei- 
ther, party.  The  appeal  should  therefore  be 
dismissed  for  failure  to  serve  and  file  brief 
as  required  by  role  7  of  this  conrt  (137 
Pac.  ix). 

FEB  CURIAM.  Adopted  in  whoI& 


THOMPSON  H  ah  T.  BROWN.  (No.  6598.) 
(Supreme  Ck>urt  of  Oklahoma.   Dec  22,  1914.) 

(ByOahiu  by  IW  Court.) 

ApPKAL  and  E^OB  (I  648*)— PBXSRfTATIOir 

FOB  RBVIEW— RXCOBD. 

Rulings  of  a  trial  court  upon  motion  to 
vacate  a  judgment  of  dismissal  cannot  be  review- 
ed by  this  court  unless  made  part  of  tbe  record 
by  bill  of  exceptions  or  caae-made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^^1^  Gent  Dig.  f|  2483-2440;  Dee.  Dig.  | 

Errcv  from  County  C!ourt;  St^hens  Oonn- 
ty;  J.  W.  Marshall.  Judge. 

Action  by  W.  J.  Thompson  and  another 
against  J.  W.  Brown.  From  an  order  deny- 
ing motion  to  vacate  judgment  and  rein- 
state action,  plaintifte  bring  error.  Dis- 
missed. 

Obit  &  Field,  of  Pauls  Valley,,  for  plain- 
tUTs  in  enor.  E.  H.  B<md  uid  OhUitm  Bil«y, 
both  of  Duncan,  tax  defendant  in  error. 

BLOAKMORB,  J.  Thi«  case  presents  er> 
lOT  from  the  county  court  ci  Stephens  coun- 
ty. Xhe  parties  a^war  here  M  in  the  court 
below. 

On  September  18,  1913,  Judgment  waa  roi- 
dered  disnristfng  the  cause  for  want  of  prose- 
cution. On  December  6.  1913,  plaintiff  mov- 
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ed  tbe  court  to  vacate  aald  jndgmait  and 
reinstate  the  action,  whlcb  motion  was  on 
January  6,  1914,  oTerniled. 

The  proceeding  is  here  upon  a  purported 
transcript  of  the  record.  The  asslgnmrats 
of  error  go  only  to  the  action  of  the  trial 
court  In  OTerruUng  the  motion  to  vacate  the 
judgment  dismissing  the  cause.  Defendant 
In  error  moves  to  dismiss  this  proceeding 
for  the  reason  that  the  record  presents  no 
error  the  subject  of  review.  The  ruling  of 
a  trial  court  upon  motion  cannot  be  review- 
ed here,  unless  made  a  part  of  the  record  by 
bUl  of  exceptions  or  case-made.  Putnam  et 
al.  V.  Western  Bank  Supply  Co.,  38  OW. 
152,  132  Pac.  483;  Cable  v.  Myers  (not  yet 
officially  reported)  142  Pac.  1114. 

The  case  Is  therefore  dismissed.  All  the 
other  Justices  concur,  except  KAMB,  C.  Jt 
absent  and  not  partldpatli^ 


WELLSVILLE  OIL  CO.  v.  MTLLBB  et  «L 

(No.  3785.) 

(Supreme  Court  of  Oklahoma.    Dec.  22,  1914.) 

(SyUahvs  by  tke  Cowrt.)  ■ 

1.  Gqurrr  ({  65*)— Clkan  ECaicm— Fetitioii 

—Oil.  AND  Gas  DBASE. 

Where  the  elloged  cause  of  action  set  out 
in  a  petition  in  a  suit  in  equity  shows  that  the 
right  or  claim  relied  upon  for  relief  la  based 
upon  a  breach  of  a  contractual  obligation  ex- 
isting between  the  parties  thereto,  the  plaintiff 
in  such  suit  does  not  come  into  court  with  clean 
hands,  and  a  general  demurrer  to  the  petition 
for  want  of  equity  Is  well  taken  and  should 
be  sustained. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  86  185-187 ;  Dec.  Dig.  j  65.*] 

2.  Mllt£8  AKO    MiNEBAU  ({  73*)— OH.  AND 

Gas  Lease  — "Condition  Subsequent"  — 

"Condition  Pbbcbdent." 

A  condition  subsequent  oj>erate8  upon  es- 
tates already  created  and  vested,  and  renders 
them  liable  to  be  defeated;  while  a  condition 
precedent  is  one  that  must  be  performed  before 
the  estate  can  vest  or  be  enlarged.  A  void 
condition  subsequent  in  a  lease  contract  cannot 
operate  to  defeat  an  estate  already  vested  there- 
under, bnt  a  void  condition  precedent  prevents 
an^  estate  from  vesting  and  renders  the  lease 
void,  unless  tbe  condition  is  performed. 

[Ed.  Note.— For  othpr  rsiies.  see  Mines  and 
Minerals,  Gent  Dig.  H  201,  210;  Dec.  Dig.  | 
73.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  C(mdltion  Precedent; 
Condition  Subsequent] 

3.  Indians  ({  16*)— Oil.  and  Gas  Lease— 
Condition  Pbbceoent  —  What  Consti- 
tutes. 

In  the  year  1907,  upon  the  petition  of  the 
euardian  of  a  minor  full-blood  allottee,  the 
United  States  Court  for  tbe  Northern  District 
of  the  Indian  Territory,  sitting  in  equity,  made 
an  order  directing  the  minor  to  join  in  execut- 
ing an  oil  and  gas  mining  lease  upon  the  ward's 
allotment  upon  condition  that  the  lease  should 
be  approved  by  the  Secretary  of  the  Interior. 
Held,  that  this  condition  requiring  the  approv- 
al of  the  Secretary  of  the  Interior  was  a  con- 
dition precedent  in  the  lease  contract,  and  no 
I'F^tate  vested  thereunder  until  this  condition 


was  performed,  although  tte  wiiditlon  may 
have  been  void. 

[£d._  Note.— For  other  cases,  see  Indiani, 
Cent  Dig.  I  46;  Dw^  Dig.  S  W.*] 

GommlsBloiiN'8  Opinion,  Division  Ma  2. 
Error  from  District  Court,  Bogers  Conntr; 
T.  L.  Brown,  Judge- 
Action  by  the  WellBTlUe  00  Gompanj 
against  Martha  Miller  and  another.  Judg- 
ment for  defMidants,  and  plaintiff  brings  er- 
ror. Affirmed, 

Jas.  A.  Veasey,  of  Tulsa,  Lloyd  A.  Row- 
land and  L.  G.  Owen,  both  of  Bartlesvllle, 
and  Samuel  W.  Hayes,  of  Oklahoma  City, 
for  plaintiff  In  error.  Hurley,  Mason  &  Sen- 
ior, of  Tulsa,  Tlllotson  &  Elliott  and  A. 
C.  Bough,  all  of  Nowata,  and  W.  J.  Gr^, 
of  Tulsa,  for  defendants  in  error. 

OALBBAITH,  O.  This  was  &  suit  in  equi- 
ty commenced  by  the  plaintiff  In  error 
against  the  defendants  in  error  for  tbe  pnr^ 
pose  of  validating  an  oil  and  gas  lease  which 
It  held  on  80  acres  of  Bfartba  Miller's  allot- 
ment, and  to  cancel  a  like  lease  held  on  said 
land  by  the  Alpha  Oil  Company.  Tbere  was 
a  demnrrr»  to  the  petttton,  wbidk  was  sus- 
tained. The  plaintiff  In  error  refnsed  to 
amend,  and  Judgment  was  entered  for  the  de- 
fendants In  error.  To  review  lUs  judgment 
the  pIMntiCLln  error  has  perfected  an  appeal 
to  this  conrt 

The  assignments  of  error  are  considered  In 
the  brief  and.argnment  as  one ;  to  wit,  that 
the  trial  court  erred  In  sustaining  the  donur^ 
rer  to  the  petitlOQ. 

The  petition  wbb  In  two  counts.  In  tlw 
first  count  It  was  alleged  chat  the  plaintiff 
originally  had  an  oil  and  gas  mining  lease  on 
80  acres  of  the  allotment  of  MarUia  Miller 
(n«e  Everett},  a  foll-hlood  minor  of  the  Cher- 
okee Nation,  which  expired  with  her  minority 
on  March  le,  1006;  that  in  February,  1807. 
more  tiian  a  year  before  the  allottee  reached 
her  majority,  she,  by  her  guardian  filed  a  pe- 
tition In  the  United  SUtes  District  Court  f6r 
the  Northern  District  of  the  Indian  Territory. 
It  does  not  appear  from  the  petition,  but  tbe 
record  shows,  that  this  petition  was  filed  In 
equity,  although  the  allottee's  guardianship 
case  was  paiding  on  the  probate  dodtet  of 
said  court  at  that  time.  Tlie  allottee  asked 
in  this  petition  that  she,  by  her  guardian,  be 
authorized  to  enter  into  a  new  lease  with  tbe 
Wellsvllle  Oil  Company  for  a  term  of  15 
years,  which  lease  vraold  run  14  years  beyond 
her  minority;  that  tbe  execution  tA  tills 
new  lease  was  necessary  in  order  to  protect 
her  proper^;  that  the  WeAlsvllle  Oil  Com- 
pany, under  its  lease,  had  drilled  17  weUa 
upon  her  property,  15  of  which  were  ivo- 
dudng  oil  wells,  and  that  said  company,  ow- 
ing to  the  shortness  of  the  term  to  run  under 
its  lease,  were  crowding  tbe  pumps  and  oper- 
ating the  same  at  full  capacity  for  boum 
each  day,  and  were  draining  the  land  of  oil ; 
that  the  price  of  oil  was  abnormally  low, 
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and  ttutt  If  die  was  antboilKed  to  enter  Into 
a  new  lease  this  company  would  cease  Ua 
atrennons  operation,  and  slie  wonid  there- 
fore be  aaved  Irreparable  loss ;  that  this  pe- 
tlti<m  waa  tif  the  eonrt  referred  to  a  mastn 
In  chancery,  who  took  testimony  and  report- 
ed to  the  court,  reoommendlng  the  new  lease 
as  prayed  for  in  the  petition ;  that  upon  the 
filing  of  this  report  the  court  made  an  order 
authorizing  and  directing  the  guardian  to 
Join  the  minor  allottee  In  encntlttg  a  new 
oil  and  gaa  mining  lease  to  the  WellsriUe  OH 
Company,  and  that,  in  comidiance  with  this 
order,  such  lease  waa  made,  attaching  a  copy 
thereof  to  the  petition;  that  a  bonus  <hC 
91,600.  as  provided  in  the  lease,  had  been 
deposited  in  the  Union  Bank  &  Trust  Com- 
pany, of  Chtisea,  Indian  Territory,  and  that 
on  the  24th  day  of  July,  1907,  the  guardian 
ffled  his  report  abowing  the  making  of  the 
lease,  and  that  the  court  in  all  things  con- 
firmed the  execution  of  the  lease  in  an  order 
approviiME  the  report,  a  copy  of  the  order  be- 
ing attached  to  the  petition ;  that  the  Wells- 
vllle  Oil  Company  entered  into  the  possession 
of  the  land,  tendered  the  bonna  to  the  minor 
allottee,  and,  upon  her  refusal  to  accept  it, 
tendered  the  same  In  court  for  her  use  and 
beneflt ;  tiiat  the  Alpha  Oil  Company  claimed 
an  Interest  in  the  land  covered  by  {rtalntiff's 
lease  by  virtue  of  a  lease  executed  subse- 
quent to  the  date  of  the  Wellsville  Oil  Com- 
pany's new  lease;  that,  notwithstanding  the 
condition  in  the  order  of  the  United  Stetes 
District  Court  authorising  the  new  lease 
that  it  should  be  approved  by  the  Secretary 
of  the  Inteilor,  there  was  no  law  to  Justify 
this  condition,  and  It  was  therefore  of  no 
legal  force  and  effect ;  t^t  the  order  of  said 
court  alone  made  said  lease  a  binding  obliga- 
tion ;  that  the  allottee,  after  she  reached  her 
majority.  In  disregard  of  her  lease  to  the 
Wellsville  Oil  Company  approved  by  the  Unit- 
ed States  Court  for  the  Western  District  of 
the  Indian  Territory,  had  executed  another 
lease  covering  the  same  land  to  the  Alpha 
Oil  Company,  and,  acting  under  that  lease, 
the  said  Alpha  Oil  Company  bad  dispossessed 
the  pJalntUC  and  interfered  with  Its  develop- 
ment of  the  land;  and  further  alleging  that 
the  defendants  were  incapable  of  respond- 
ing in  damages,  and  that  the  plaintiff  had  no 
plain,  speedy,  or  adequate  remedy  at  law. 
In  the  second  count  it  was  alleged  that  on  the 
ISth  day  of  March,  1908,  the  date  upon  wbicli 
the  new  lease  became  effective,  the  plaintiff 
was  in  the  peaceable  possession  of  the  prem- 
ises, and  continued  for  many  months  there- 
after, when  the  Alpha  Oil  Company  fraudu- 
lently obtained  possession  of  the  premises 
and  withheld  the  same  from  the  plaintiff  un- 
til July  or  August,  1010,  when  it  abandoned 
the  lease,  and-  the  plaintiff  thereupon  again 
took  possession,  and  has  since  been  operating 
the  oil  lease  thereon ;  that  It  placed  improve- 
mente  thereon  to  the  amount  of  $8,000,  and 
has  expended  $2,500  in  caring  for  and  In  the 
production  of  oil  on  said  lease,  and  prays 


that  its  new  loase  may  be  declared  valid, 
and  that  the  defendant  be  enjoined  from  in- 
terfering with  the  operation  thereof,  and 
that  tbe  lease  to  the  Alvba.  Oil  Company  be 
vacated,  and  that,  if  it  be  decreed  that  the 
plalntUCs  lease  is  not  valid,  it  be  reimbursed 
for  necessaiy  and  proper  exposes  incurred 
while  operaUng  under  its  lease,  and  for  the 
value  of  the-  improvemoits  placed  on  the 
premises. 

The  Older  made  on  the  7th  day  of  June, 
1907,  the  United  States  Court  for  tbe 
Northern  District  of  the  Indian  Territory, 
sitting  in  equity,  in  response  to  tbe  i>etiUon 
of  the  guardian  filed  therdn,  was  as  follows; 

"Cora«B  now  Calvin  Everett,  guardian  of  the 
above-named  minor,  and  the  matter  of  the  peti- 
tion of  said  guardian  to  be  authorized  to  execute 
B  lease  upon  the  allotment  of  said  minor  com- 
ing on  in  its  order  to  be  heard,  the  court,  being 
satisfied  in  the  premises  from  the  verified  peti- 
tion of  said  guardian  and  the  testimony  in  sup- 
port thereof,  finds : 

"First.  That  said  minor  was  bom  on  the  17th 
day  of  March,  1890,  and  that  her  minority  will 
extend  bat  for  tbe  period  of  about  one  year 
and  one  month. 

"Second.  That  on  the  5th  day  of  April,  1906, 
under  the  proper  order  of  court,  a  lease  for  oil 
and  gas  mining  purpflees  was  executed  on  tbe 
allotment  of  said  mmor  to  Sidney  R.  Bartlett 
and  Edward  H.  Smith,  of  Independence,  Kan., 
which  said  lease  has  been  aubsequentlj  assigned 
to  tbe  Wellsville  Oil  Company  of  Wellsville. 
N.  Y.^  with  the  approval  of  the  Secretary  of  the 
Interior. 

"Third.  That  since  the  approval  of  said  origi- 
nal lease  said  Wellsville  Ou  Company  has  drill- 
ed 17  oil  wells  on  the  allotment  of  said  minor, 
all  but  2  of  which  are  producing  wells. 

"Fourtii.  That,  owing  to  the  fact  that  said 
lease  is  to  endure  for  such  a  short  time,  said 
Wellsville  Oil  Company  is  pumping  said  pro- 
ducing wells  both  day  and  night  to  such  an 
excessive  and  unreaBonable  extent  that  the 
greater  part  of  the  oil  underlying  said  land 
will  be  exhausted  by  the  time  said  lease  ter- 
minates. 

"Fifth.  That  the  price  now  paid  for  crude 
petroleum  is  so  law  that  It  is  not  to  tbe  interest 
of  the  estate  of  said  minor  to  have  said  oil 
produced  in  the  quantities  now  being  done,  bat 
that  said  oil  should  be  pumped  in  the  usual  and 
normal  manner,  so  that  the  production  from 
said  wells  shall  extend  over  a  considerable  pe- 
riod, and  said  minor  receive  the  beneiSt  of  such 
advance  in  price  as  she  may  obtain  in  the 
case  of  crude  oil. 

"Sixth.  That  said  Wellsville  Oil  Company  la 
willing  to  discontinue  the  unusual  and  excessive 
pumping  of  oil  from  said  land,  provided  it  re- 
ceives a  lease  for  oil  and  gas  mining  purposes 
to  continue  for  15  years  on  the  lands  of  said 
minor,  for  which  new  and  additional  lease  said 
company  will  pay  an  additional  royalty  of  2% 
per  cent,  or  I2^i^  per  cent  in  all,  and  a  bonus 
of  $20  an  acre,  which  said  additional  royalty 
and  bonus  are  reasonable  in  view  of  all  the 
circumstances  In  the  case. 

"Seventh.  That  tbe  making  of  a  lease  on  the 
allotment  of  said  minor  under  the  terms  here- 
inbefore set  out  would  be  to  the  advantage  of 
the  estate  of  said  minor,  and  great  and  irrepa- 
rable loss  would  result  to  said  estate,  were  said 
proposition  not  to  l>e  accepted. 

"It  is  therefore  considered,  ordered,  and  ad- 
judged by  the  court  that  Calvin  Everett,  guard- 
ian of  the  person  and  estate  of  the  above-named 
minor,  Martha  Everett,  be,  and  he  is  hereby, 
authorized  and  empowered  to  join  with  said 
Martha  Everett  in  the  execution  of  an  oil  and 
gas  mining  lease  on  the  ailotinent  of  said  Mar- 
tha Everett  to  the  Wellsville  Oil  Company,  a 
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corporation  of  Wellsville,  N.  T.,  which  said 
lease  shall  be  executed  in  conformity  with  the 
regulations  of  the  Secretary  of  the  Interior, 
reserve  a  royalty  of  12%  per  cenL,  continue 
for  15  years  from  its  date,  and  for  which  lease 
the  guardian  shall  receive  a  bonus  of  $20  an 
acre  for  the  use  and  benefit  of  said  minor, 
which  said  bonus  shall  be  deposited  in  the  Un- 
ion Bank  &  Trust  Com[>any,  of  Chelsea,  I.  T., 
there  to  be  and  remain  in  escrow  until  the  ap- 
proval of  said  lease  by  the  Secretary  of  the  In- 
terior, at  which  time  tiie  aame  shall  be  paid  to 
said  guardian  for  the  use  aforesaid. 

"It  is  further  ordered  and  adjudged  by  the 
court  that,  upon  the  approval  of  the  lease  here- 
in authorized  by  the  Secretary  of  the  Interior, 
the  lease  hereinbefore  autborused  by  the  court 
and  the  order  of  the  court  authorizins  the  same, 
as  well  as  the  order  of  court  connrming  the 
same,  on  April  5,  1905,  stand  racated  and  oe  of 
no  further  force  or  effect. 

"It  Is  further  ordered  and  adjudged  by  the 
court  that  said  guardian  shall,  ui>on  the  execu- 
tion of  said  lease,  make  a  full  report  of  his 
doings  in  connection  therewith,  and  that  upon 
receiving  said  bonus  of  $20  an  acre  that  he  ex- 
ecute to  the  United  States  of  America  an  ad- 
ditional bond  in  the  sum  of  $3,200,  conditioned 
for  the  faithful  accounting  of  the  proceeds  of 
said  lease." 

On  tbe  24tb  day  of  July  foUowIiig  the  court 
made  a  further  ordor  concerping  tbe  lease: 

"On  the  24th  day  of  July,  1907,  cornea  on  to 
be  heard  the  report  of  Calvin  Bverett,  guardian 
and  next  friend  of  Martha  Elverett,  relative  to 
leasing  the  lands  of  said  minor  onto  the  Wells- 
ville Oil  Company,  and  the  court,  being  suffi- 
ciently advised,  finds  that  the  said  guardian 
has  fully  complied  with  the  court's  order  in  the 
execution  of  such  lease,  and  that  he  has  filed  a 
bond  in  the  sum  of  $S,200,  conditioned  as  re- 
quired by  law. 

"It  is  therefore  ordered  that  said  lease  and 
said  bond  be,  and  they  are  hereby  approved, 
ratified,  and  confirmed. 

"Done  at  Nowata  In  opot  court" 

In  purauance  to  the  order  of  June  7th, 
above  Bet  out,  the  guardian  and  ward  Joined 
In  executing  a  lease  for  the  term  of  16  years. 
ThlB  lease  was  on  a  form  prescribed  by  the 
Secretary  of  the  Interior  for  oil  and  gas 
leases  on  restricted  Indian  lands,  and  con- 
tained all  of  the  usual  recitals,  giving  the 
Secretary  direction  and  control  of  the  devel- 
opment to  be  made  thereunder,  and  this  lease 
was  submitted  In  regular  order  for  the  ap- 
proval of  tbe  Secretary  as  provided  In  the 
court's  order  above  set  out  This  appears 
from  the  following  Indorsements  thereon: 

"Department  of  the  Interior,  U.  S.  Indian 
Service.  Union  Agency,  Muskogee.  Ind.  T., 
Oct  8.  1907.  The  withu  lease  is  fwwarded  to 
the  Commlseiooer  of  Indian  Affairs  with  rec- 
ommendation that  it  be  approved.  See  my  re- 
port of  even  date. 

"Department  of  the  Interior,  Office  of  Indian 
AfTairs.  Washington.  D.  C.  Oct  22,  1907.  Be- 
spectfully  submitted  to  the  Secretary  of  the 
Interior  with  recommendation  that  it  be  ap- 
proved subject  to  regulations  of  June  11,  1907, 
as  amended  October  14,  1907,  and  Department 
letter  of  September  26,  IfiOL  (6-34) 

"O.  F.  lArrabee,  Acting  Commissions. 

"Department  of  tibe  Interior,  Washington,  D. 
C  Nov.  6.  1907.  Disapproved. 

"Jesse  E.  Wilson, 
"Assistant  Secretary  of  the  Interior." 

It  Is  contended  by  the  plaintiff  in  error 
Uiat  the  United  States  Court  for  tbe  Northern 
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District  of  the  Indian  Territory,  sitting  In 
equity,  had  jurisdiction  to  make  the  order 
above  set  out  authorizing  the  guardian  to  ex- 
ecute this  new  lease,  eztrading  beyond  the 
minority  of  the  allottee,  and  that  the  order 
made  approving  tbe  lease  made  It  a  lesal  and 
binding  obllgatl<»i  without  tbe  api«07al  ot 
the  Secretazy  of  the  Interior.  Upon  dior- 
ough  InvesBgatUsi  of  the  autbnltlea  we  aerl- 
ously  doubt  Uie  Jiirl«dlett<m  of  tiiat  court  In 
equity  to  make  the  above  order,  tor  the  rea- 
son: First,  we  know  of  no  statute  conferring 
the  Jurisdiction;  and,  second,  fin  tlie  reason 
there  was  no  necessity  to  aj^\j  to  tbe  dian- 
cellor  in  this  instance,  since  that  court  had 
Jurisdiction  of  tbe  gaanUansbip  <tf  ttds  minor 
allottee  and  Hie  management  of  her  estate  in 
the  probate  cause  pending  before  it,  and  no 
good  reason  appears  why  the  guardian  flbould 
not  bare  Invoked  the  courts  probate  Jnriadle- 
tion  In  the  guardianship  caae  for  aatborlty  to 
execute  the  same;  and  for  the  further  rear 
son  that  section  20  of  the  act  of  C<HignM  of 
AprU  26,  1906  (84  Stat  146.  C.  1876).  cour 
faring  power  upon  the  United  States  courts 
in  tlie  Indian  Territory  to  ^wride  for  leas- 
ing the  allotments  of  minora  and  Incompe- 
tents, was  not  an  act  removing  reetrietlwis, 
,  and  did  not  take  away  from  the  Secretary 
of  the  Interior  control  over  the  alienation  of 
the  lands  of  adult  full  blooda  However,  In- 
asmuch as  this  court.  In  Cowles  t.  Lee  et  aL, 
35  Okl.  169,  128  Pac.  688.  has  used  language 
that  might  be  Interpreted  to  mean  that,  In 
the  opinion  of  this  court,  the  power  of  that 
court  to  make  the  order  was  In  chancery  as 
well  as  In  probate,  we  vrill  assume  for  the 
purpose  of  this  case  that  the  court  had  the 
jurisdiction  contended  for  by  the  plaintiff  In 
such  a  case  properly  brought  before  It 

[1]  2.  Tbe  first  question  presented  by  the 
demurrer  to  the  petition  and  raised  by  the 
assignments  under  consideration  la:  Were 
there  sufficient  equities  stated  In  the  petition 
to  Justify  the  court  in  granting  the  relief 
prayed  for?  If  a  negative  answer  is  return- 
ed to  this  question,  tbe  ruling  of  the  trial 
court  complained  of  was  correct,  and  should 
be  sustained.  It  will  be  observed  that  the 
cause  of  action  In  the  Instant  case  Is  based 
wholly  upon  the  pleadings,  orders,  and  Judg- 
ment of  the  United  States  Coifrt  for  the  In- 
dian Territory  relied  upon  as  authority  for 
the  plaintiff  In  error's  lease  Involved  In  this 
case.  All  these  are  set  out  and  made  a  part 
of  the  petition  In  the  Instant  case,  and  their 
construction  thereby  invited.  A  considera- 
tion of  the  power  of  the  court  to  make  tbe 
order  and  decree  relied  upon  as  authorizing 
the  lease  Is  necessarily  Involved  In  answer^ 
Ing  the  question  above  suggested. 

It  is  contended  by  the  defendant  In  error 
that  the  plaintiff  in  error  does  not  come  Into 
court  with  clean  hands,  and  for  that  reason 
was  properly  denied  relief  in  the  trial  court 
Mr.  Pomeroy.  In  bis  Equity  Jurlwrudence 
(volume  1,  par.  397),  says: 
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"On  tiie  other  band,  tlie  maxim  now  nnder' 
consideration,  'He  who  comes  into  equity  must 
come  with  clean  hands,'  is  much  more  efficient 
and  restrictive  in  its  operation.  It  assumes  that 
the  suitor  asking  the  aid  of  a  conrt  of  equity 
has  himself  been  guilty  of  conduct  in  -violation 
of  the  fundamental  conceptions  of  equity  juris- 
prudence, and  therefore  refuses  him  all  recogni- 
tion and  relief  with  reference  to  the  subject-mat- 
ter or  transaction  in  question.  It  says  that 
whenever  a  party  who,  as  actor,  seeks  to  set  the 
judicial  machinery  in  motion  and  obtain  some 
remedy,  baa  violated  conscience  or  good  faith, 
OT  other  equitable  principle,  in  his  prior  con- 
duct, then  the  doors  of  tne  court  will  be  sbnt 
against  him  in  limine ;  the  court  will  refnse  Co 
interfere  in  his  behalf,  to  acknowledge  his  rifb^ 
or  to  award  him  any  remedy." 

And  In  paragrapb  888  tbla  author  nys : 

"Whatever  may  be  the  strictly  accurate  theo- 
ry concerning  the  nature  of  equitable  interfer- 
ence, the  principle  was  established  from  the  ear- 
liest daya  that,  while  the  conrt  of  chancery  could 
interpose  and  compel  a  defendant  to  comply 
with  the  dictates  of  conscience  and  good  faith 
with  regard  to  matters  outside  of  the  strict  rules 
of  the  law,  or  even  in  contradiction  of  those 
rules,  while  it  coold  act  upon  the  conscience  of 
a  defendant  and  force  him  to  do  right  and  jus* 
tice,  it  would  never  thus  interfere  on  behalf  of 
the  plaintiff  whose  own  conduct  In  connection 
with  the  same  matter  or  transaction  has  been 
unconscientious  or  unjust,  or  marked  by  want  of 
good  faith,  or  has  violated  any  of  the  principles 
of  equity  and  righteous  dealing  which  it  is  the 
purpose  of  the  jurisdiction  to  sustain.  While  a 
conrt  of  equity  endeavors  to  promote  and  en- 
force Justice,  good  faith,  uprightness,  fiilmess, 
and  coBBcientiousneas  on  the  part  of  the  parties 
who  occupy  a  defensive  position  in  judicial  con- 
troversies, it  no  less  stringently  demands  the 
same  from  the  litigant  parties  who  come  before 
it  as  plaintUfs  or  actors  in  such  controversies. 
This  fundamental  principle  is  expressed  in  the 
maxim,  'He  who  comes  into  a  court  of  equity 
mast  come  with  clean  hands* ;  and,  although 
not  a  source  of  any  distlnctire  doctrines,  it  fur- 
nishes a  most  important  and  even  universal  rule 
affecting  the  entire  administration  of  equity 
jurisprudence  as  a  system  of  remedies  and  re- 
medial rights." 

Judge  Sanborn,  Id  rendering  the  opinion 
of  the  Circolt  Court  of  Appeals,  In  the  Mich- 
igan Pipe  Co.  et  al.  t.  Fremont  EHtcA,  Pipe 
Line  4  Keservolr  Co.  et  al.,  Ill  Fed.  284, 
at  page  287,  49  0.  C.  A.  324,  at  page  327,  said : 

"A  suit  in  Mjuity  la  an  appeal  for  relief  to  the 
moral  sense  of  the  chancellor.  A  court  of  equi- 
ty ia  the  forum  of  coBscience.  Nothing  but 
good  faith,  the  obligations  of  duty,  and  reason- 
able diligence  will  move  it  to  action.  Its  de- 
cree ia  the  exercise  of  discretion ;  not  of  an  ar- 
bitrary and  fickle  will,  but  of  a  wise  judicial 
discretical,  controlled  and  guided  by  the  estab- 
lished rules  and  principles  of  equity  jurispru- 
dence. One  of  the  most  salutary  of  these  prin- 
ciples ia  expressed  by  the  maxims,  'He  who 
comes  into  a  court  of  equity  must  come  with 
clean  bands,'  and  'He  who  has  done  iniquity  can- 
not bave  equity.*  A  court  of  equity  will  leave 
to  his  remedy  at  law— will  refuse  to  interfere  to 
grant  relief  to — one  who,  in  the  matter  or  trans- 
action concerning  wiiich  be  seeks  its  aid,  has 
been  wantk«  in  good  faith,  honesty,  or  rl^teous 
dealing.  While  In  a  proper  case  it  acts  upon 
the  conscience  of  a  defendant  to  compel  him  to 
do  that  which  is  just  and  right,  it  repels  from 
its  precincts  remediless  the  complainant  who  has 
been  guilty  of  bad  faith,  fraud,  or  any  uncon- 
scionable act  in  the  transaction  which  forms  the 
basis  of  his  suit  1  Pom.  Eo.  Jur.  397, 398.  400 ; 
Medicine  Co.      Wood.  10^  TJ.^S.  218.  227,  3 


Sup.  Ot  486,  27  L.  Ed.  706;  Marble  Ga  r. 
Ripley,  D>  WalL  889.  867,  10  L.  Bd.  955." 

It  aeem,  under  tbe  allegatioiut  of  the  pe- 
tltl(u  and  tike  flndlnse  of  tbe  court  In  the 
oTdex  of  June  7th,  that  the  gnardlaa  and  ttie 
minor  allottee  were  driven  Into  conrt  with 
the  petition  for  nnthority  to  make  On  new 
lease  by  leasra  of  the  nuumer  in  niiich  the 
WellBvUle  OU  company  ms  operattaff  Its 
first  leioe;  the  court  finding  mi  tbls  point 
that  Its  manner  of  operating  was  '^o  snch 
an  ezcesdre  and  imreascmable  «tent  Uut  Uie 
greater  part  of  the  <^  underlying  said  land 
will  be  exhausted  by  th^  time  tbe  lease  ter- 
minated,'' and  mat  "the  nnnsoal  and  exces- 
sive pumping  would  result  In  great  and  ir- 
reparabte  loss  to  the  estate."  It  seems  from 
these  findings  tliat  the  plalntlfl  In  wror 
"was  wanting  In  good  faith,  honesty,  and 
rlghtaons  dealiiVi"  and  that  it  bad  breadied 
its  duty  and  vlcdated  Its  omtract  obligation, 
and  thereby  forced  the  guardian  to  petition 
for  authority  to  make  tbe  new  leaser 

It  was  said  by  Mr.  Justice  Van  Deranter, 
in  rendering  the  opinion  of  tiie  Circuit  Court 
of  Appeals,  In  Brewster  t.  Lanyon  Zinc  Co., 
140  Fed.  801,  72  a  a  A.  218,  in  regard  to 
the  mutual  obligations  assumed  in  an  oil 
lease: 

"In  the  absence  of  some  stipulation  to  that 
effect,  we  think  an  oil  and  gas  lease  cannot  be 
said  to  make  tbe  lessee  the  arbiter  of  the  extent 
to  which,  or  the  diligence  with  which,  the  explo- 
ration and  development  shall  proceed.  *  *  * 
The  object  of  the  operationa  being  to  obtain  a 
benefit  or  profit  for  both  lessor  and  leasee,  it 
seems  obvious.  In  the  absence  of  some  stipula- 
tion to  that  effect,  that  neither  Is  made  tbe  ar- 
biter of  tbe  extent  to  which  or  the  diligence  with 
which  the  operations  shall  proceed,  and  that 
both  are  bound  by  tbe  standard  of  what  Is  rea- 
sonable. This  ia  the  rule  of  all  other  contracts 
where  the  time,  mode,  or  qoalitr  of  performance 
is  not  spedOed,  and  no  reason  is  peKcelved  why 
it  shouM  not  be  equally  applicable  to  oil  and 
gas  leases." 

And  again.  In  the  course  ot  the  same  opin- 
ion, it  is  said : 

"Whatever,  in  the  drcumstancea,  would  be  rea- 
sonably expected  of  operators  of  ordinary  pru- 
dence, having  regard  to  the  interests  of  both 
lessor  and  lessee,  is  what  is  required.  A  plain 
and  substantial  diaregard  of  this  requirement 
constitutes  a  breach  of  the  covenant  for  tbe  ex- 
ercise of  reasonable  diligence,  which,  as  before 
shown,  is  also  made  a  conditi<m  of  the  lease  un- 
der consideration." 

It  follows  from  this  rule  that  a  plain  and 
substantial  disregard  of  its  duty  to  operate 
the  lease  In  such  a  manner  as  would  be  rea- 
sonably expected,  ot  operators  of  ordinary 
prudence,  having  regard  to  the  Interests  of 
both  the  lessor  and  lessee,  would  be  a  breach 
of  Its  contract,  and  that  this  obligation  might 
be  violated  as  much  by  a  too  strenuous  as 
by  a  too  dilatory  operation  of  tbe  lease. 
Both  the  petition  of  guardian  and  the  order 
of  the  conrt  show  a  flagrant  violation  of  this 
duty  In  the  manner  of  opiating  the  first 
lease.  Then  It  seems  that  the  ground  upon 
which  the  WellsviUe  Oil  Company  forced  tbe 
goardlan  and  the  allottee  Into  a  court  ot 
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equity  to  obtain  the  authority  for  executing  r 
a  new  lease  was  a  breach  of  its  plain  obl^a- 
tion  to  the  minor  allottee  under  Its  first 
lease  with  her.  This  being  tme,  the  plain- 
tiff In  ^rror  does  not  appeal  to  the  conscience 
of  the  chancellor  with  "clean  hands,"  and 
cannot  Invoke  the  powers  of  a  court  of  equity 
for  Its  relief.  The  very  right  of  action  set 
out  in  the  first  count  of  the  petition  In  the 
instant  case  is  based  upon  the  breach  of 
duty,  the  wrongful  operation  of  the  ■  first 
lease,  its  own  Iniquity.  The  principle  that 
no  one  can  take  advantage  of  his  own 
wrong,  much  less  found  a  right  of  action 
thereon,  Is  as  old  as  Jorlsprudence  itself, 
"fie  who  comes  Into  a  court  of  equity  must 
come  with  clean  hands,"  and  "He  who  has 
done  iniquity  cannot  have  egutty."  The  rec- 
ord shows  tliat  the  plainUff  not  only  came 
Into  court  witii  unclean  bands,  bat  had  been 
guilty  of  Iniquity  as  well,  and  the  trial  court 
properly  denied  it  relief. 

[2,  8]  3.  Again,  in  the  court's  order  author- 
iKlng  the  lease  to  be  mad^  It  la  proTlded  that 
the  gu&rdlan  "be,  and  he  is  her^y,  author- 
ised and  empowered  to  Join  with  the  said 
Martha  Evtfett  in  the  execution  of  an  oil 
and  gas  mining  lease  on  the  allotment  of 
said  Martha  Everett,  to  the  WellsTille  Oil 
Company,  •  •  •  which  said  lease  shall 
be  executed  in  oonformltr  with  the  regula- 
tions of  the  Secretary  of  tlie  Interlmr.  re- 
serve as  royalty,  •  •  •  and  for  which 
lease  the  guardian  shall  receive  a  bonus  of 
$20  an  acre*  *  *  *  which,  aaid  bonus 
shall  be  d^osited  In  the  Union  Bank  ft 
Trust  Company,  of  Chelsea,  I.  T.,  diere  to  be 
and  remain  in  escrow  until  the  approval  of 
said  lease  by  the  Secretary  of  the  Interior,  at 
which  time  the  same  shall  be  paid  to  said 
guardian  for  the  use  aforesaid."  The  order 
farther  provided  "that,  upon  the  approval  of 
the  lease  herein  authorized  by  the  Secretary 
of  the  Interior,"  the  present  lease  under 
which  the  allottee  held  the  premises  should 
be  vacated,  and  also  that  said  "guardian 
shall,  upon  the  execution  of  said  lease,  make 
a  full  r^rt  of  his  doings  in  connection  there- 
with, and  that,  upon  receiving  said  bonus  of 
$20  an  acre,  he  execute  to  the  United  States 
of  America  an  additional  bond  In  the  sum  of 
$3,200,  conditioued  for  the  faithful  accoun^ 
Ing  of  the  proceeds  of  said  lease." 

We  cannot  agree  with  the  contention  of 
the  plaintiff  in  error  that  this  provision  In 
the  order  authorizing  the  lease  providing 
that  it  should  be  subject  to  the  approval  of 
the  Secretary  of  the  Interior,  and  should  be 
executed  in  accordance  with  the  rules  and 
regulations  prescribed  by  him,  and  direct- 
ing the  guardian  to  make  a  full  report  when 
the  order  had  been  complied  with,  and  pro- 
viding for  the  bonus  to  be  placed  in  escrow 
In  the  bank  until  the  Secretary  had  approved 
the  lease,  were  mere  idle  and  useless  provi- 
sions. We  rather  think  that  they  had  a  fixed 
and  let  purpose  understood  by  the  court  and 
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r  the  parties  at  that  time,  and  that  the  provi- 
sion requiring  the  approval  of  the  Secretary 
of  the  Interior  was  intended  as  a  condition 
precedent  to  be  complied  with  In  order  to 
complete  the  execotlon  of  the  lease  contract, 
and  that,  not  having  been  compiled  with,  the 
the  contract  was  not  complete,  and  no  estate, 
vested  in  the  lessee  thereunder. 

In  Bla<^Btone,  book  2,  p.  167,  following  a 
dlscnsslxm  of  conditikHui  snbsequait,  it  Is 
said: 

"But  if  the  conditioQ  be  precedent,  or  to  be 
performed  before  the  estate  vests,  as  a  grnnt  to 
a  man  that.  If  he  kills  another  or  goes  to  Rome 
in  a  day,  be  shall  have  an  estate  in  fee,  here, 
the  void  condition  being  precedent,  the  estate 
which  depends  thereon  is  also  void,  and  the 
grantee  ^lall  take  nothing  by  the  grant;  for 
he  hath  no  estate  until  the  condition  be  per- 
formed." 

Chancellor  Kent,  In  book  4,  at  page  125, 
says  In  regard  to  this  condition: 

"These  conditions  are  also  tfther  precedent 
or  subsequent;  and,  as  there  are  no  technical 
wordB  to  distinguish  them,  it  follows  that  wheth- 
er tbey  be  the  one  or  the  other  is  matter  of 
construction,  and  dep^ds  upon  the  IntentloD  of 
the  party  creating  the  estate.  A  precedmt  oonr 
dition  is  one  wbidi  must  take  place  before  the 
estate  can  vest  or  be  enlarged;  as  If  a  tease 
made  to  B.  for  a  year,  to  commence  from  the  1st 
day  of  May  thereafter,  upon  condition  that  B. 

8 ay  a  certain  sum  of  money  within  the  time,  or 
!  an  estate  for  life  he  limited  Ui  A.  upon  fala 
marriage  with  B.,  here  the  payment  of  the  money 
in  the  one  case  and  the  marriage  in  the  otber 
are  precedent  conditions,  and,  until  the  condi- 
tion be  performed,  the  estate  cannot  be  claimed 
or  vest  Precedent  conditions  must  be  literal- 
ly performed;  and  even  a  court  of  chancery  will 
never  vest  an  estate,  when,  by  reason  of  a  con- 
dition precedent,  it  will  not  vest  in  law.  It 
cannot  relieve  from  the  consequences  <tf  a  om- 
dition  precedent  unperformed.*' 

As  to  the  rule  of  construction,  the  same 
authority,  at  page  133,  aa^: 

"Whether  the  words  amount  to  a  condition,  or 
a  limitation,  or  a  covenant  may  be  matter  of 
eoQfitruction,  depending  on  the  contract.  The  in- 
tention of  uie  party  to  the  instrameot,  when 
clearly  ascertained,  is  of  controlling  efficacr, 
though  conditions  and  limitations  are  not  readily 
to  be  raised  by  mere  inference  and  argument. 
The  dLstinctions  on  this  subject  are  extremely 
subtle  and  artificial;  and  the  construction  of  a 
deed  as  to  its  operation  and  effect  will,  after  all 
depend  less  upon  the  artificial  rules  than  upon 
the  application  of  ^ood  sense  and  sound  equity  to 
the  subject  and  spirit  of  the  contract  in  the  giv- 
en case." 

Mr.  Hargrave,  In  argument  in  the  case  oC 
Scott  V.  Tyler,  29  Eng.  Bep.  (full  reprint 
at  page  253,  said: 

"The  condition  precedent  Is  of  quite  an  oppo- 
site nature;  there  the  estate  cannot  commence- 
until  the  condition  is  performed,  or  the  con- 
tingency has  happened.  *  *  *  A  passage  in 
Plowden  conveys  an  idea  of  the  dependent  na- 
ture of  tlie  estate  on  soch  a  condition.  Judge 
Brown  says  (Plowd.  272):  'If  I  grant  to  you 
that.  If  you  will  do  such  a  thing,  you  shall  have 
a  lease  in  such  particular  land  of  mine,  there 
the  condition  precedes  the  lease,  as  the  needle 
precedes  the  thread ;  and  as  the  needle  drawa  the 
thread  after  it  does  the  condition  the  lease.'  The 
condition,  therefore.  Is  beneficial,  not  penal,  and 
is  favoured  and  benignantly  interpreted,  accord- 
ing to  the  intention  of  the  words.  Co.  TAt. 
218a,  219b.    «    •    *   Therefine,  though  tlie 


Digitized  by  Google 


OkL) 


WELI^IIXE  OIL  00.  r.  MILLER 


8i9 


condition  b«  impossible  or  Illegal,  no  estate  can 
arise,  and  it  is  the  same  as  if  none  had  been 
civen.  Co.  Ut  206a  and  b,  217b.  218a :  Ful- 
beck's  par.  2.  part.  67a.  The  reatut  is  tliat,  al- 
though penal  conditionB  to  destroy  estates  may 
be  dispensed  with,  beneficial  conditiona  to  raise 
estates  muat  alwaya  be  complied  with.  If  this 
doctrine  is  important  at  law,  it  eaaentiaUy  af- 
fects the  jurisdiction  of  equity ;  from  tiie  penal 
nature  of  conditions  subsequent,  they,  in  gener- 
al, fall  within  that  lenient  principle  by  wbich 
courts  of  equity  relieve  against  penalties:  but 
there  is  no  connection  between  this  and  a  con- 
dition precedent,  which  operates  by  giving  an 
estate  and  conferring  a  benefit.  Upon  such  a 
condition  equity  cannot  interpose;  equity  can- 
not raise  an  estate  which  the  donor  has  not 
given.  If  such  a  power  was  to  be  assumed  over 
one  subject,  it  might  soon  extend  over  the  oth- 
ets,  and  overleap  all  boundaries." 

These  authorities,  we  consider,  justify  the 
conclusion  that  the  provisions  in  the  order 
requiring  tlie  approval  of  the  lease  by  the 
Secretar7  of  the  Interior,  Interpreted  ac- 
cording to  the  rules  of  common  sense,  and 
considering  the  circumstances  surrouudiug 
tbe  court  and  the  parties  at  the  time  It  was 
made,  must  be  held  to  be  a  condition  preoed- 
^t,  and  it  was  placed  In  the  order  with 
the  purpose  and  Intent  that  the  lease  should 
not  be  complete  or  effective  without  the  ap- 
proval of  the  Secretary  of  the  Interior.  This 
Is  true  notwithstanding  the  fact  that  the 
Secretary  of  the  Interior  bad,  at  that  time, 
no  legal  authority  to  approve  or  disapprove 
the  lease.  Morrison  v.  Bnruette,  IM  Fed. 
617,  83  C.  C.  A.  391.  For  that  reason  the 
condition  was  void,  but,  having  been  made  a 
condition  precedent  in  the  court's  order  au- 
thorizing the  lease,  no  estate  vested  until 
this  condition  was  complied  with. 

Much  reliance  la  placed  upon  the  case  of 
Morrison  v.  Burnette,  supra,  wherein  the 
Circuit  Court  of  Ap[>eals,  In  construing  sec- 
tion 20  of  the  act  of  AprU  26, 1806,  held  that 
the  proviso  therein  contained  as  follows: 
"Provided,  that  allotments  of  minors  and  in- 
competents may  be  rented  or  leased,  under  or- 
der of  the  proper  court" — taken  In  connec- 
tion with  tbe  provisions  of  the  act  of  July 
28.  1904,  conferring  "full  and  complete  Juris- 
diction" upon  district  courts  In  the  Indian 
Territory,  dispensed  with  the  approval  of 
the  Secretary  of  the  Interior  to  mining  leas- 
es on  Indian  lands,  and  that  after  the  pas- 
sage of  the  act  of  April  26,  1906,  the  Secre- 
tary had  no  further  authority  to  approve 
such  leases,  but  full  and  complete  authori- 
ty to  do  so  conferred  upon  the  United  States 
courts  in  the  Indian  Territory. 

The  conclusion  we  have  reached  in  this 
case  is  not  In  conflict  with  the  decision  in 
Morrison  t.  Burnette,  supra.  Tbe  distinction 
between  a  condition  subsequent  and  a  condi- 
tion precedent  marks  the  distinction  lietween 
these  cases.  In  the  former  the  estate  vests 
before  the  condition  is  to  be  performed,  and, 
where  void,  the  condition  cannot  operate  to 
divest  tbe  estate,  while  In  the  latter  the  per- 
formance of  the  condition  precedes  the  vest- 
ing of  tbe  estate  and  where  tbe  condition 


la  Told  no  estate  vesta  In  tlie  Instant  case 
the  c<mdition  requiring  the  apprpral  of  flie 
lease  by  Oie  Secretary  was  wrlttm  In  the 
ordra  authorising  the  lease,  and  was  a  con- 
dition precedent,  while  in  tbe  Morrison  Case 
the  master  advertlBMl  anA  sold  tbe  lease  con- 
taining a  condition  for  its  ai^wval  by  tbe 
Secretary,  and  tbe  court  approved  the  report 
of  the  master,  and  the  condltKm  requiring 
tbe  Secretary's  ajKimvai  to  that  lease  was 
to  be  obtained  later,  and  was  therefore  a 
condition  subsequent  Tbe  court  In  that  case 
held  Uiat  the  condition  was  void,  for  want  of 
authority  in  the  Secretary  to  approve  the 
lease,  as  provided  in  tbe  c<nidition.  Tbe  es- 
tate, however,  under  that  lease  bad  vested, 
and  the  condition  snbaequmt,  altbougSi  void, 
was  not  ground  for  forfeiture. 

4.  We  cannot  agree  with  tbe  contention 
made  that  the  plaintiff  in  error  was  com- 
pelled by  "duress^*  to  accept  this  Cfmdititm, 
as  the  Secretary  of  tbe  Interior  was  dalm- 
Ing  authority  to  approve  muSx  leases,  and  the 
court  was  conceding  it;  and  It  could  not  bave 
obtained  tbe  order  for  tlie  lease  witliout  this 
condltitm.  It  is  doubtless  true  that  tbe  court 
would  not  have  made  the  order  without  this 
condition  incorporated  in  it.  This  fact.  In- 
stead of  supporting  the  claim  of  duress,  tends 
to  cffliflrm  the  finding  hereinabove  made  that 
this  condition  was  knowingly  and  purposely 
written  in  the  order,  and  that  it  was  Intoid- 
ed  by  tlie  court  and  understood  by  the  lessee 
to  be  a  condition  preced^t  At  any  rate, 
tbe  plalntUf  in  wror  cannot  escape  tbe  con- 
sequences of  failure  to  comply  with  It  on  the 
ground  of  duress.  There  is  nothing  in  tbe 
record  to  ediow  duress.  It  does  not  appear 
Oiat  this  provision  was  even  objected  to  at 
the  time  tbe  order  was  made.  In  fact,  there 
is  evidence  In  the  record  that  would  possibly 
Justify  the  inference  that  tbe  attorney  for 
tbe  i^intift  in  error  prepared  this  order 
with  this  condition  in  It  and  presented  It  to 
the  court  for  his  signature. 

6.  Again,  tbe  order  of  July  24th  cannot 
given  the  force  contended  for  by  the  plaintiff 
in  error.  It  Is  not  clear  that  the  court  was 
not  Imposed  upon  and  Induced  to  make  this 
order  through  mistake  of  fact;  ttiat  tbe  or- 
der of  June  7th  had  been  fully  complied 
with,  and  the  approval  of  the  Secretary  of 
the  Interior  to  the  lease  had  been  secured. 
It  will  be  remembered  that  the  lease  was  di- 
rected to  be  executed  under  the  rules  and 
regulations  of  the  Secretary  of  the  Interior, 
and  the  bonus  money  was  directed  to  be 
placed  in  escrow  until  the  Secretary  had  ap- 
proved tbe  lease,  and  then  delivered  to  the 
guardian,  and  the  guardian  was  directed  to 
execute  an  additional  bond  for  ^,200  when  he 
received  the  bonus  money,  and,  when  all 
these  things  had  been  done,  the  order  direct- 
ed the  guardian  to  make  a  "full  report"  to 
the  court  The  guardian  made  a  report  on 
or  prior  to  July  24tb.  What  he  reported 
does  not  appear;  for  bis  r^ort  la  not  In- 
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eluded  In  Qm  record.  It  does  appear  from 
this  order  of  Jnly  24tti  tbat  he  had  filed 
the  addlttonal  bcmd  tot  $3^,  and,  though 
be  was  not  directed  to  do  this  until  after 
the  lease  had  been  approved  by  the  Secre- 
tai7  of  the  Interior,  this  fact  tends  to  show 
that  the  guardian  reported  to  the  conrt  diat 
he  had  fully  compiled  with  tbe  order  an- 
.thorlzlng  the  lease.  These  things  Jnati^  tlie 
inferoDce  that  either  the  court  was  misled 
and  deceived  by  the  report  of  the  guardian,  '■ 
and  led  to  make  the  order  of  July  24th,  im- 
der  a  misapprehension  of  the  fticts,  or  that 
he  considered  that  ibSa  order  was  one  of  tlie 
necessary  steps  to  be  taken  in  the  completion 
of  the  lease.  Vbe  fact  that  the  lessee,  sabse- 
quent  to  July  24th,  proceeded  in  its  attempt 
to  secure  the  approval  of  the  lease  by  the 
Secretary  of  the  Interior,  having  previously 
filed  the  same  with  the  OommlsjOoner  to  the 
Five  Civilised  Tribes,  and  caused  It  to  be 
forwarded  to  the  Secretary  for  his  approval^ 
would  indicate  that  the  lessee  r^rded  this 
order  of  July  24th  as  one  of  the  necessary 
steps  to  be  taken  in  perfecting  the  lease. 
There  is  notUng  in  this  order  to  indicate  any 
purpose  on  the  part  of  the  court  to  vacate  or 
set  adde  the  condition  requiring  the  approval 
of  the  Secretary  of  tlie  Interior  in  Ok  order 
of  June  Ttti,  and  we  are  constrained  to  de- 
cline to  give  it  suCh  effect 

We  therefore  conclude  that  the  demurrer 
was  well  tak&n  to  the  first  cause  of  action 
on  the  grounds  that  the  facts  set  out  were 
not  sufficient  to  JosUfy  the  cliancellor  in 
grantlDg  equitable  relief,  inasmuch  as  the 
plaintiff  did  not  come  into  conrt  with  clean 
hands  and  had  failed  to  comply  with  a  con- 
dition precedent  upon  which  the  lease  was 
authorized;  namely,  had  not  secured  the  ap- 
proval of  the  Secretary  of  the  Interior.  We 
are  equally  certain  that  the  demurrer  was 
good  as  to  the  second  cause  of  action.  In 
which  the  claim  was  made  for  compensation 
for  expenses  In  operating  the  lease  and  for 
Improvements  placed  on  the  pretnlses.  The 
plalntUT  Is  In  possession.  It  Invokes  the  ju- 
risdiction of  equity  to  have  the  lease  under 
which  It  Is  claiming  declared  valid  and  the 
lease  of  the  Alpha  Oil  Company  declared  in- 
valid. It  may  be  that  the  plaintiff  in  error 
could  not  be  dlsi>ossessed  without  being  com- 
pensated in  a  manner  and  as  it  claims  It 
should  be,  but  that  cannot  be  done  In  this 
suit  ^e  facts  alleged  In  the  two  counts 
were  not  sufficient  to  Justify  the  court  In 
granting  the  relief  prayed  for,  or,  In  fact, 
any  relief.  The  trial  court  was  right  In  sus- 
taining the  demurrer. 

We  recommend  that  the  exception  be  over- 
ruled, and  that  the  Judgment  appealed  from 
be  affirmed,  and  that  the  former  opinion  filed 
herein  be  withdrawn,  and  this  substituted 
therefor,  and  that  a  rehearing  be  denied. 

PER  CURIAM.    Adopted  In  whole. 


REPORTER  (Oki 


BOTHWELL  et  aL     WAT  et  aL  (No.  8897.) 
(Supreme  Court  <rf  Oklahoma.   Nov.  24,  19X4. 
Bebearing  Denied  Jan.  9,  lOlff.) 

(ByUabuB  ly  the  Court.) 
Appeal  and  Bbbob  (f  1011*)— Mabbiaob  tit 

18*)— JTTDOHBNX— OOHTUOTTNa  EVIDER»— 

"Cohhon-Law  Mabbiaok." 

To  constitute  a  valid  eommon-Iaw  mar- 
riage, it  is  necessary  that  there  should  be  ah 
actual  and  mutual  agreement  to  enter  Into  > 
matrimonial  relation,  permaBent  and  ezcluiive 
of  all  others,  between  parties  capable  in  law  of 
making  such  a  contract,  consummated  by  their 
cohabitation  as  man  and  wife,  or  their  motual 
assumpti<m  openly  of  marital  datleB  and  obliga- 
tlona.  And  m  an  action  where  It  is  necessarv 
to  determine  the  issue  whether  such  actual 
agreement  was  entered  Into,  and  whether  there 
was  a  matrimonial  relation  maintained  between 
tbem,  permanent  and  exclusive  of  all  others,  Of 
whether  they  maintained  a  coatinoal  living  to< 
gether  as  man  and  wife,  or  openly  assumed  ma> 
tual  duties  and  obligations  towards  each  other 
as  man  and  wife,  and  where  there  is  a  conflict 
in  the  testimony  as  to  facts  which  go  to  show 
whether  or  not  the  parties  actually  maintained 
those  marital  duties  and  obligations  required  bz 
the  common  law,  the  judgment  of  the  trial 
court  upon  such  facts  will  be  given  the  effect  of 
a  verdict  of  a  jury  upon  conflicting  teatlmoi^j 
and,  K  reasonably  snroorted  by  the  evidence 
will  not  be  distuned  in  this  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  3983-3989:  Dec  Dig.  f 
lOU;*  Marriage,  Gent.  Dig.  i  4;  Dec.  D&.  | 
18.* 

For  otiber  definitions,  see  Words  and  Phrases. 
First  and  Second  Serlea,  Gommcm-Law  Mar- 
riage.] 

Commissioners'  Opinion,  IHvlalon  No.  2. 
Error  from  Superior  Court,  Muskogee  Coun- 
ty ;  Farrar  U  McCain,  Judge. 

Action  by  Thomas  J.  Way  and  others 
against  B.  O.  Bothwell  and  others,  to  can- 
cel deeds  and  remove  (dood  from  title.  Jndg- 
ment  for  plalntifli^  and  defendants  bring 
error.  Affirmed. 

N.  A.  Olbson,  H.  O.  Thurman,  and  T.  L, 
Gibson,  all  of  Muskogee,  for  plaintUts  in 
error.  N.  B.  Maxey  and  J.  F.  Brett,  both 
of  MuBkoge^  for  defendants  In  error. 

HARRISON,  G.  This  action  was  begun  In 
May,  1911,  by  Thomas  J.  Way,  Irvln  Blanch- 
ard,  and  D.  S.  Squires,  a  minor,  suing  by 
J.  F.  Brett,  her  next  friend.  The  plaintlfib 
alleged  that  they  were  owners  of  and  In  pos- 
session of  a  certain  160-acre  tract  of  land 
situated  in  Muskogee  county,  and  that  B.  G. 
Bothwell  had  what  purported  to  be  a  deed  of 
conveyance  from  defendant  Thomas  Brown 
and  Us  wife  to  the  same  tract  of  land,  and 
that  such  deed  was  a  cloud  npon  plalntUts' 
title,  wherefore  they  prayed  the  cancellatloa 
of  same  and  for  an  Injunction  against  de< 
fendanta  from  claiming  any  Interest  under 
such  deed  and  from  Interfering  with  plain- 
tiffs' possession  of  the  land.  And  for  fur- 
ther cause  of  action  plaintiffs  alleged  that 
they  were  the  owners  and  lA  possetelon  of 
the  land  described  by  vlrtne  of  title  acquired 
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thereto  from  the-  heitB  of  Olta  Barnett,  a 
deceased  Creek  Indian  woman,  to  whom,  in 
her  lifetime,  the  land  had  been  allotted. 
Defendants  answered,  denying  generally  and 
specifically  each  and  every  allegation  in 
plaintlflte'  petition,  and  by  way  of  croes-petl- 
tion  alleged  that  they  were  the  owners  of 
and  entitled  to  the  possession  of  an  undivid- 
ed one-half  interest  in  the  land  in  question 
by  Tirtne  of  a  warranty  deed  from  Thom- 
as Brown,  who,  It  was  allied,  was  the 
surviving  husband  of  Cita  Barnett,  deceas- 
ed.  Plaintiffs  replied,  denying  that  Thom- 
as Brown  was  or  ever  had  been  the  bus- 
hand  of  Oita  Barnett,  denying  that  he  bad 
any  interest  or  title  whatever  In  the  said 
land,  and  charging  defendants  with  con- 
spiracy to  cload  plaintiffs'  title.  The  case 
hinged  upon  the  question  whether  Thomas 
Brown  was  in  fact  the  husband  of  Glta  Bar- 
nett, A  number  of  witnesses  were  Intro- 
duced for  the  purpose  of  showing  tlut  he 
was  her  husband,  and  a  number  introduced 
for  the  purpose  of  showing  that  he  was  not. 
After  hearing  the  testimony  of  both  parties, 
the  court  decided  that  Brown  was  not  the 
husband  of  deceased,  and  rendered  Judgment 
in  faror  of  plaintiffs,  decreeing  the  cancella- 
tion of  the  deed  from  Thomas  Brown  to  E. 
O.  Bothwell,  and  from  such  Jodgment  and 
decree  the  defendants  appeaL 

It  Is  claimed  by  plaintiffs  In  erior  that 
but  one  material  question  Is  Involved,-  and 
that  Is  whether  Thomas  Brown  was  Oita 
Bamett's  husband.  We  fully  agree  with 
counsel  that  this  Is  the  decisive  question  in- 
volved. If  he  was  her  husband  and  entiUed 
to  one-half  of'  her  estate  under  the  law  of 
descent  and  distribution  then  In  force  In  the 
Creek  Nation,  then  a  deed  from  him  to  B. 
a  Bothwell  of  his  undivided  one-half  In- 
terest in  her  allotment  was  valid,  and  the 
court  was  In  error  In  decreeing  the  cancel- 
lation of  same.  But  if  he  was  not  her  hu»- 
band,  and  had  never  been  legally  married  to 
her,  nor  acquired  any  Interest  or  tiUe  to  her 
allotment  through  other  sources,  thoi  the 
deed  from  him  to  Bothwell  conveyed  no  titie, 
and  the  court  was  not  in  error  In  decreeing 
its  cancellation. 

Evidence  was  introduced  by  defendants 
tending  to  show  that  a  common-law  marriage 
relation  existed  between  Thomas  Brown  and 
Cita  Barnett,  and  evidence  was  Introduced 
by  plaintiffs  for  the  purpose  of  showing  that 
no  such  relation  existed.  Plaintiffs  in  er- 
ror, defendants  b^ow,  contend  that  they 
showed  conclusively  by  positive  testimony 
that  Thomas  Brown  and  Cita  Barnett  enter- 
ed into  a  marriage  contract  according  to 
Creek  tribal  customs,  and  afterwards,  up  to 
the  time  of  her  death,  maintained  the  rela- 
tions of  husband  and  wife,  and  that  the 
contract  entered  Into  between  the  parties, 
and  the  relations  thereafter  maintained  be- 
tween them,  were  sufiBdent  to  constitute  a 
oommon-law  marriage.  It  is  further  con- 
tended by  plalntlffi  la  error  tluit  the  teatt 


mony  of  plalntlfDs  for  the  purpose  of  diow- 
Ing  that  they  were  not  married  was  all  of  a 
purely  negative  character  which  did  not,  as 
a  matter  of  law,  in  any  wise  weaken  the 
effect  of  the  positive  testimony  introduced 
by  defendants.  On  the  other  hand,  it  Is  con- 
tended by  defendants  in  error  that  the  tes- 
timony introduced  by  them  for  the  purpose 
of  disproving  such  marriage  was  not  of  a 
purely  negative  character,  but  strougly  tend- 
ed to  show  that  the  parties  were  never 
married,  and  that  no  marriage  relation  be- 
tween them  was  ever  maintained,  and  that 
the  trial  court  having  heard  the  testimony  oC 
the  respective  parties,  and  upon  same  dfr- 
dded  in  favor  of  plaintiffs,  the  Judgment  had 
the  effect  of  a  verdict  of  a  Jury  ni>on  con- 
flicting testimony,  and,  being  reasonably  sup- 
ported by  evidence,  should  not  be  disturbed 
by  this  court.  These  contentions  necessitate 
an  examination  of  the  testimony. 

On  behalf  of  the  defendants,  Thomas 
Brown  testified  that  he  and  Olta  Barnett 
were  married  about  the  month  of  May,  1899 ; 
that  she  died  some  time  In  February,  1900; 
that  they  had  lived  together  about  a  year  and 
a  half,  and  that  she  was  his  wife  when  she 
died;  that  she  died  at  Old  Uan  Snow's; 
that  a  child  was  bom  dead ;  and  that  she 
lived  something  over  a  day  and  a  half  be- 
fore she  died. 

Melissa  Pence,  who  was  a  cousin  of  Tom 
Brown's,  and  whoaie  first  husband  was  John- 
son Barnett,  stated  that  Tom  and  Cita  came 
to  her  house  and  both  told  her  they  were 
married;  that  they  stayed  there  one  night 
and  occupied  the  same  bed.  She  said :  "They 
came  over  there  to  stay  all  night,  two  days, 
and  went  on  back."  She  did  not  say  to  where 
they  went  back.  She  also  said  they  lived 
together  a  long  time,  over  a  year.  To  the 
question,  "How  did  the  family  consider' 
them?"  she  answered: 

"I  don't  know.  Q.  Did  they  conolder  them 
married  or  not?  A.  Yes,  sir ;  I  think  so.** 

She  also  tesUfled  lhat  about  three  months 
after  th^  were  at  her  house  she  saw  them 
together  at  Bnsuia  Bainetfa. 

George  Brown,  Qie  &ther  of  Thomas 
Brown,  testified  that  Tom  and  Olta  were 
married.  They  Ured  t(%ether  about  a  year. 
In  answer  to  the  question,  "How  did  they 
happen  to  get  married?"  he  said : 

"Well,  Qeorge  Barnett,  Cita  Bamett's  father, 
came  to  my  house  and  talked  to  me  about  Cita 
and  Tom  being  so  they  could  ffet  married,  and 
Qeorge  Barnett  told  me  that  it  would  be  well 
if  Tom  and  Cita  were  married  to  live  together 
and  support  each  other.  According  to  the  In- 
dian customs,  if  the  parents  were  willing  for 
the  children  to  be  married,  it  always  hss  been 
good,  and  George  Barnett  said  to  me  that  he 
was  willing  to  let  them  get  married." 

He  further  testified:  That  he  left  It  to 
Barnett  to  talk  to  these  young  people,  and 
never  knew  any  more  about  it  until  they 
were  together.  That  he  never  saw  either  of 
them  for  a  long  time  uotil  Cita  and  Tom 
came  up  to  hla  houses  When  th^  came  te 
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hia  house  they  Bald  nothing  about  being  mar- 
ried, when  they  left — they  stayed  all  night — 
and  when  they  left  they  left  together. 

Daniel  Pickett  testified  that  he  was  a  cou- 
sin to  George  Bamett ;  that  George  Barnett 
came  up  to  his  house  and  told  him  that  be 
and  George  Brown  bad  agreed  that  Tom  and 
Clta  should  be  married.  He  also  testified 
that  be  saw  them  together  after  that;  that 
they  sometimes  used  to  come  up  to  his  house ; 
that  they  stayed  all  night  there  sometimes. 

Legus  Brown,  a  brother  of  Thomas',  stated 
that  he  knew  tbat  Tom  and  Clta  lived  to- 
gether over  there  southwest  of  Brlstow  at 
George  Bamett's  house. 

"Q.  Did  Tom  and  Clta  stay  at  your  father'* 
house  a  long  time?  A.  Only  when  they  came 
there  and  stayed  overnight  Q.  Do  you  know 
how  your  family  regarded  them,  as  to  whether 
or  not  they  were  married?   A.  I  don't  know." 

He  did  not  state  how  often  thi^  were  at 
his  father's  bouse,  nor  whether  more  than 
once,  but  stated  tbat  When  tbcy  were  tbere 
they  occupied  the  same  bed. 

This  is  the  anbstance  of  the  relevant  tes- 
timony offered  by  defendants  In  support  of 
the  marriage. 

In  support  of  plalntlffti*  contention  that  no 
marriage  relation  existed,  Billy  Bamett  tes- 
tified tbat  he  was  S2  years  of  age ;  Uiat  he 
was  a  brother  to  George  Bamett  and  first 
cousin  to  George  Brown ;  tbat  he  knew  torn 
Brown  and  Gita  Bamett  He  testified  as 
though  be  bad  known  them  all  their  lives; 
that  be  lived  there  In  that  country;  that  be 
had  never  seen  them  together  during  the  time 
it  Is  claimed  they  were  living  together  as 
man  and  wife.  He  said : 

"I  did  Bee  bim  come  up  there  once  or  twice^ 
but  he  went  back  the  same  day.  He  was  stay- 
ing at  Johnson  Barnett's  at  the  time.  Q.  Dm 
joa  ever  have  any  conversation  with  George 
Bamett  about  Tom  Browo  and  Cite  and  'tiiar 
relationship?  A.  Tes,  sir;  because  we  all  knew 
they  were  close  kin,  were  conain's  children.  Q. 
Ask  him  if  -  be  ever  had  any  conversation  with 
George  BameU  about  Clta  and  Tom  Brown 
marrying?  A.  No,  sir;  I  never,  because  they 
was  too  close  kin.  Q.  If  two  persons  were  near- 
er relation  than  third  cousins,  oould  they  marry 
under  the  Creek  custom?  A.  No,  they  could 
not  marry  either  second  and  third.  Q.  Under 
the  custom  and  nnderstending  tii  the  Buches. 
what  relation  would  Tom  Brown  and  Clt».  be? 
A.  They  would  call  each  other  brothers,  under 
the  Indian  custom.  Under  the  ways  of  the  In- 
dians tbey  call  their  cousins  sisters  and  broth- 
ers Just  Qie  same  as  if  they  were  own  sisters. 
6.  Could  Bisters  and  brothers  get  married?  A. 
No,  sir;  the  old  people  during  that  time 
wouldn't  allow  such  as  that.  Q.  Is  that  one  of 
the  reasons  why  you  know  Tom  Brown  and 
Cita  were  not  married?  A.  I  never  thought  of 
them  being  married  tbat  way  at  all.  Q.  Did 
Gporge  Barnett  ever  say  anytbiog  to  you  about 
Cita  and  Tom  faeinfr  intimate,  and  was  appar; 
ently  mad  about  it?  (This  qaeation  was  ob- 
jected to  but  finally  admitted.)  A.  I  don't  know 
whether  they  were  in  that  condition  or  not. 
They  n^od  to  talk  to  each  other,  but  I  tbougbt 
they  talked  to  each  other  because  they  were  ac- 
quainted." 

Jesse  Allen  testified  that  he  was  an  Euche 
Indian,  59  years  old,  and  bad  lived  In  the 
Greek  Natitm  all  of  bis  life ;  tbat  he  knew 


George  Brown  and  George  Bamett;  that 
they  were  first  cousins,  being  diildren  of 
two  sisters;  tbat  he  lived  close  to  George 
Bamett ;  that  be  knew  Tom  and  Cita ;  that 
he  did  not  know  anything  about  their  being 
married;  tbat  be  had  never  heard  any  of 
the  family  say  anything  abont  tbetr  being 
married.  In  answer  to  the  Question,  "Did 
they  live  together?"  he  said: 

"Why,  Thomas,  when  be  got  ont  of  Jail,  he 
went  ha.ck  up  in  there  and  was  staying  around 
George's  place  with  the  folks,  and  it  wasn't  long 
before  be  moved  off  down  here  at  Haskell.  Q. 
Did  you  hear  any  of  the  family  or  any  of  them 
say  anything  about  Thomas  and  Gita  being  mar- 
ried? A.  No,  sir;  I  did  not.  Q.  When  was 
it  that  Tom  came  back  from  the  penlteatiary| 
how  long  before  Cita's  death?  A.  Why,  I  don't 
know  just  exactly,  but  it  was,  I  don't  thinly 
very  long— a  short  tia%." 

In  answer  to  the  question  whether  or  not 
the  Eacbe  Indiana  permitted  the  marriage  of 
close  relations,  he  said: 

"l%eir  custom  was  that  they  never  married 
their  close  relation.  If  tbey  were  cousins  they 
claimed  brother  and  sister  uiip.  Q.  How  about 
third  couaios,  could  tbey  marry?    A.  No,  sir." 

Melissa  Johnson,  sister  of  Clta  Bamett,  10 
years  old,  testified  that  she  knew  Tom  Brown 
and  had  never  heard  her  family  say  anything 
about  Cita  and  Tom  being  married. 

Jeannetta  Johnson,  another  sister,  23  years 
of  age,  testified  that  when  Cita  died  she  was 
living  with  her  auntie  at  Kellyvllle;  that 
she  'was  then  In  sdiool;  that  when  she 
left  school  Cita  was  at  "home  with  her  fa- 
ther; that  Tom  Brown  yn»  not  living  there. 
In  answer  to  the  Question,  "Did  you  know 
Tom  Brown  at  tbat  time?"  sb^  said: 

"Yes,  sir;  I  have  known  bim,  but  he  never 
did  marry  her.  Q.  Weil,  did  yon  ever  hear  any- 
thing said  in  tiie  family  tboat  Tnn  and  Cit% 
being  married?  A.  No*  sir.** 

Jacob  Roland,  a  Euche  Indian,  26  years  of 
age,  stated  that  he  had  known  the  families 
of  the  parties  all  his  life ;  lived  in  a  quarter 
of  a  mile  of  his  grandmother's  house,  where 
George  Bamett  moBt  of  the  time  made  bis 
home;  that  his  family  was  with  him  and 
would  move  with  him  back  and  forth  to  and 
from  bis  grandmother's;  that  Clta  made 
ber  borne  with  him;  that  he  bad  known  her 
Intimately  for  the  last  year  or  two  before 
ber  death ;  tbat  he  was  well  acquainted  with 
Tom  Brown;  that  be  lived  about  with  bis 
father  and  the  rest  of  his  kin  folks;  that 
Tom  Brown  did  not  live  with  George  Bamett 
and  his  family ;  tbat  be  never  beard  any  <tf 
the  family  say  anything  abont  their  being 
married ;  that  be  would  have  seen  them  to- 
gether If  they  had  been  man  and  wife;  tbat 
he  saw  Clta  nearly  every  day ;  tbat  be  would 
see  Tom  every  month  or  so;  stayed  at  bis 
cousin's  house  and  would  see  him  visiting 
around ;  that  he  was  intimate  with  the  fam- 
ily and  visited  them  frequently  and  never 
heard  any  of  the  family  say  anything  about 
them  being  married. 

Thomas  Way,  one  of  the  plaintiffs,  S3  years 
old.  tOBtlfled  tbat  he  bad  Uved  In  tbat  ootrntry 
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about  SO  years  and  tn  that  Immediate  coun- 
try 26  years;  was  .well  acquainted  with 
George  Bamett's  family ;  was  about  bis 
place  frequently ;  that  he  was  well  acquaint- 
ed with  Clta  Barnett;  that  during  the  years 
1898.  1899,  1900,  sh^  UTed  with  her  father, 
part  of  the  time,  however,  with  her  aunt, 
Snsana  Barnett ;  that  he  knew  ffom  Brown. 
In  answer  to  the  question,  "Did  you  see  him 
about  George  Bamett's  or  where  Clta  was 
during  these  years?"  he  said: 

"N<vslr ;  I  never  saw  him  with  the  family  at 
all.  He  stayed  a  while  with  his  brother  as  &e 
testified  here,  and  at  Jackson  Bamett's,  and  at 
I  think  about  the  time  Cita  died,  or  just  before 
Cita  died,  I  can't  recall  just  exactly." 

He  further  teetlfled  that  he  had  never 
heard  any  of  the  family  say  anything  about 
Clta  and  Tom  being  married;  that  he  had 
been  leasing  the  land  In  question  since  about 
1898,  and  had  been  in  possession  of  same  dur- 
ing the  time;  that  be  had  leased  Clta's  land 
from  her  father,  George  Barnett,  until  after 
bis  death,  and  then  from  Billy  Bamett,  as 
guardian  of  the  children ;  that  he  had  been 
In  possession  of  same  through  George  Bar^ 
nett,  and  then  after  his  death  throt^h  the 
guardian  of  George's  children;  that  as  the 
children  had  attained  majority  he  bad  bought 
the  Interests  of  all  the  heirs,  except  two,  one 
of  whose  Interests  Mr.  Blanchard  bad  bought, 
and  the  other  one,  Delia  S.  Squires,  had  never 
Kid  ber  interest  yet,  during  all  of  which  time 
Tom  Brown  bad  made  no  claim  to  the  allot- 
ment nor  made  any  demand  for  any  of  the 
leatB  thertfrom. 

This  is  the  substance  of  all  ttie  teBtimtHiy 
offered  in  relation  to  the  mantage. 

It  Is  contended  by  plaintiffs  in  emnr  that 
file  Arkansas  statutes  on  marriage  and  di- 
vorce were  in  force  In  the  Indian  Territory 
at  the  time  of  this  allegecF  marriage,  and  is 
contended  by  cteTendants  in  error  that  the 
Greek  law  was  In  force  at  the  time,  but  It 
is  unnecessary  to  dedde  these  questions,  as 
It  is  very  clear  under  ttxe  evidence  that,  If 
there  was  a  marriage  contract  fit  all,  it  was 
not  made  under  either  of  the  above  laws. 
The  question,  then,  is  whether,  under  all  the 
testimony,  there  was  snflScfent  evldoioe  to 
sustain  the  contentltHi  of  a  common-law  mar- 
riage. We  are  unable  to  say  what  our  views 
might  have  been,  had  we  occnpled  the  position 
of  Juror  or  trial  Judge,  and  it  would  probably 
be  inappropriate  to  express  our  views  of  the 
weight  of  tiie  testimony  here,  inasmuch  as 
we  did  not  see  the  witnesses  nor  hear  ttiem 
testify.  It  is  true,  as  contended  by  plaintiffs 
in  error,  that  the  testimony  in  support  of  the 
marriage  contract  and  of  marriage  relations 
between  the  parties  was  p(Wltlve,  while,  on 
the  other  hand,  the  t^ttmony  of  defendants 
In  error  was  In  a  measure  of  a  negative  char- 
acter. But  an  examination  of  the  testimony 
shows  that  although  Tom  Brown  testified 
positively  that  he  and  Cita  Barnett  were  mar- 
ried, and  that  their  marriage  agreement  bo- 
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tween  them  was  made  out  In  the  field  at  the 
time  Clta  came  to  the  place  where  he  was 
plowing,  yet  he  is  not  corroborated  on  this 
point  by  any  other  witness.  It  Is  true  also 
that  George  Brown,  his  father,  testified  that 
T<Ha  and  Cita  were  married,  but  an  examina- 
tion of  his  testimony  discloses  that  be  knew 
nothing  about  11^  except  from  hearsay.  The 
tesdmony  shows  that  George  Bamett,  Ota's 
father,  came  to  him  and  talked  about  Tom 
and  Cita  getting  married,  and  ^pressed  a 
wlUlngness  In  that  regard,  hut  George  Brown 
stated  tibat  he  left  the  whole  matter  to  George 
Banratt  to  arrange,  and  did  not  know  any- 
thing about  It  until  he  afterwards  heard  that 
they  had  agreed  to  get  married.  This  Is  all 
the  testimony — the  positive  testimony — as  to 
the  fact  that  fbey  did  agree  to  get  married. 
This  testimony  shows  clearly  that  such  con- 
t3-act  or  agreement,  if  made  at  all,  was  not 
made  in  accordance  with  either  the  Indian 
laws  or  the  Arkansas  laws  on  marriage,  and 
under  all  the  testimony  submitted,  viewed  in 
the  light  of  their  subsequMit  conduct  and  re- 
lations towards  each  other,  we  do  not  feel 
Justified  in  saying  the  court  erred  In  holding 
that  it  was  sufficient  to  constitute  a  common- 
law  marriage.  As  to  their  conduct  and  re- 
lations towards  each  other  subsequent  to  the 
alleged  agreement  to  marry,  Melissa  Pence, 
a  cousin  of  Tom  Brown,  stated  that  Tom  and 
Clta  came  to  her  house  and  told  her  that 
they  were  married;  that  they  stayed  there 
two  days  and  a  night  and  occupied  the  same 
bed;  that  some  three  months  after  this  she 
saw  them  together  again  at  Susana  Bamett's. 
George  Grown,  the  father  of  Thomas  Brown, 
testified  that  they  lived  together,  but  an  ex- 
amination of  his  testimony  shows  that  their 
living  together  was  a  mere  supposition  or  as- 
sumption on  his  part;  that  as  a  fact  he  did 
not  personally  know.  Daniel  Pickett  testi- 
fied that  George  Barnett  told  him  that  he 
and  George  Brown  had  agreed  for  Tom  and 
Clta  to  get  married ;  that  be  afterwards  saw 
them  together ;  that  they  sometimes  came  to 
his  house  and  sometimes  stayed  all  night 
I^gua  Brown,  a  brother  of  Tom's,  stated  that 
T<Hn  and  Cata  lived  togeth^  over  there  soathp 
west  of  Brlstow  at  George  Bamett's  faotise, 
but  several  other  witnesses  near  nelghbozs 
and  members  of  Bamett's  family,  testified 
that  they  did  no  such  thing.  Legus  Brown 
also  testified  that  he  did  not  know  whether 
the  family  considered  them  married  or  not 
On  the  other  hand,  Billy  Bamett,  a  cousin 
of  George  Barnett,  an  Indian  who  had  lived 
there  most  of  bis  life  and  knew  the  fam- 
ilies of  both  Tom  and  Cita,  testified  that 
he  had  never  seen  them  together,  except  that 
he  had  seen  Tom  come  up  there  once  or 
twice,  but  he  went  back  the  same  day,  and 
said  that  he  (Tom)  stayed  at  Johnson  Bar- 
nett's  at  the  time.  Jesse  Allen,  another 
Indian  of  the  Eucbe  Tribe,  testified:  That 
he  knew  the  families  well,  and  In  auwer 
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to  the  qaestloii,  **Did  they  live  together?" 
said: 

"When  Tom  got  out  of  jail  he  went  back  up 
there  and  stayed  around  awhile,  but  not  long 
before  he  moved  off  down  at  HaskelL" 

That  he  had  never  heard  any  of  the  fam- 
ily say  anything  about  them  being  married. 
Jacob  Boland  testified  that  he  had  lived 
within  a  quarter  of  a  mile  of  his  grand- 
mother's during  the  time  of  the  alleged 
marriage  relation,  and  that  George  Bamett 
most  of  the  time  made  his  home  with  Ro- 
land's grandmother,  and  that  Clta  made  her 
home  with  her  father,  and  that  Tom  during 
the  time  made  his  home  with  his  father  and 
the  rest  of  his  kin  folks  and  did  not  lire 
with  George  Bamett  and  his  family;  that 
he  had  never  heard  any  of  the  family  say 
anythlDg  about  their  being  married;  that 
he  saw  Clta  nearly  every  day.  He  saw  Tom 
every  month  or  so.  Thomas  Way  testified 
practically  to  the  same  effect.  He  also  tes- 
tified that  Kfellssa  Pence  told  him  that  Tom 
and  Clta  were  never  married,  but  Melissa 
Pence  denied  making  this  statement.  Two 
of  Clta's  sisters  and  one  of  her  brothers  tes- 
tified that  they  had  never  known  of  Tom  and 
Clta  living  together  as  man  and  wife,  and 
never  heard  any  of  the  family  say  anything 
about  their  being  married,  and  one  of  the 
sisters,  Jeannetta,  testified  that  Tom  never 
did  marry  her.  George  Bamett  and  bis  wife, 
Clta's  father  and  mother,  were  dead  at  the 
thne  of  this  trial. 

Now,  while  the  testimony  of  plaintlfTs  in 
error  on  its  face  Is  positive  in  (jharacter,  yet 
when  viewed  In  the  light  of  the  admitted 
lack  of  opportunity  of  the  witnesses  to  know 
what  they  were  testifying  to  (that  Is,  to 
have  personal  knowledge  of  the  facts  to 
which  they  were  testifying),  their  testimony 
Is  not  of  that  positive  character  as  to  ren- 
der it  absolutely  conclusive.  It  is  also  true 
that  the  testimony  of  defendants  in  error's 
witnesses  was  In  some  measure  of  a  nega- 
tive character,  but  in  many  Instances  they 
testified  to  facts  from  which  valid  Inferences 
might  be  drawn. 

As  to  what  constitutee  a  OHumon-law 
marriage,  Mr.  Greenleaf,  In  section  107,  toL 
1  (15th  Ed.),  says: 

"It  is  frequently  said  that  general  reputation 
ia  admissible  to  prove  the  fact  of  the  marriage 
of  the  parties  alluded  to,  even  In  ordinary  cas- 
es, where  pedigree  is  not  in  Question.  In  one 
case,  indeed,  such  evidence  was,  after  verdict^ 
held  sufficient  prima  facie  to  warrant  the  jury 
in  finding  the  fact  of  marriage,  the  adverse 
party  not  having  cross-examined  the  witness, 
nor  controverted  the  fact  by  proof.  But  the  ev- 
idence produced  in  the  other  cases  cited  in 
support  of  this  position  canaot  properly  be  call- 
ed hearsay  evidence,  but  was  strictly  and  truly 
original  evidence  of  facts  from  which  the  mar- 
riage might  well  be  inferred,  such  ae  evidence 
of  the  parties  being  received  into  society  as  mad 
and  wife,  and  being  visited  by  respectable  fam- 
ilies in  the  neifEhborhood,  and  of  their  attending 
church  and  public  places  together  as  such,  and 
otherwise  demeaning  themselves  in  public  and 
addressing  each  other  as  persons  actually  mar- 
ried." ^ 


In  26  Gyc.  8S7,  the  essentials  of  a  com- 
mon-law marriage  are  defined  as  follows: 

"All  that  is  required  is  that  there  should  be 
an  actual  and  mutual  agreement  to  enter  into  a 
matrimonial  relation,  permanent  and  exclusive 
of  all  others,  between  parties  capable  in  law 
of  making  such  a  contract,  consummated  by 
tbeir  cohabitation  as  man  and  wife,  or  their 
mutual  assumption  openly  of  marital  datie*  and 
obligations." 

Now,  in  order  to  bring  the  relations  be- 
tween Tom  Brown  and  Cita  Bamett  wltliin 
the  rule,  supra,  it  Is  argued  by  plaintiffs  in 
error  that  the  testimony  of  Thomas  Brown, 
Melissa  Pence,  George  Brown,  Daniel  Pick- 
ett, and  Legus  Brown  conclusively  shows 
that  Thomas  Brown  and  Cita  Bamett  were 
received  as  man  and  wife  and  visited  by  re- 
spectable members  of  their  Indian  society, 
and  that  they  appeared  together  publicly  as 
man  and  wife ;  that  Thomas  Brown  and 
Clta  Bamett  told  their  friends  that  they 
were  married,  occupied  the  same  room  and 
bed,  appeared  in  public  as  man  and  wife ; 
and  that  Thomas  Brown  worked  all  the 
time  like  a  man  to  make  a  living  for  Cita. 
We  cannot  agree  with  plalntUfs  in  error 
that  the  testimony  of  the  foregoing  witnesses 
shows  the  facts  which  plainttfCs  In  error  con- 
tend they  show.  It  does  not  appear  fronn 
the  testimony  of  any  witness  in  the  record 
that  Tom  and  Clta  ever  appeared  together 
In  public,  at  church,  or  at  any  other  public 
gathering.  The  cmly  testimony  as  to  their 
being  tf^ther  at  any  time  by  witnesses 
who  knew  the  facta  was  testimony  of  their 
being  together  one  or  two  nights  once  In  a 
great  while.  There  la  no  testimony  that 
he  ever  told  any  of  bis  friends  that  Cita 
was  his  wife,  except  his  cousin  Melissa 
Pence.  Even  his  father  testi^ed  that  at  the 
time  they  stayed  all  night  together  at  his 
house  they  said  'nothing  about  being  mar- 
ried, but  slept  together  that  night,  and  went 
away  together  the  next  day.  Neither  is 
there  any  testimony  that  they  ever  any 
time  claimed  any  one  particular  place  as 
their  common  home,  nor  Is  there  any  testi- 
mony that  they  were  ever  visited  by  any  of 
their  friends  or  relatives,  or  ever  invited 
any  one  to  visit  them,  or  had  or  claimed 
any  common  house  to  which  friends  could 
be  invited.  Nor  is  there  any  testimony  that 
Tom  ever  contributed  one  penny's  worth  to 
Clta's  support  Nor  is  there  any  testimony 
that  Clta  was  ever  known  or  recognized  or 
referred  to  by  her  relatives  and  lifetime 
friends  and  acquaintances  by  any  other 
name  than  Clta  Bamett,  while  her  other 
sisters  and  Melissa  Pence  were  invariably 
referred  to  under  the  name  their  husbands 
bore.  It  is  also  a  significant  fact  that  not 
one  of  Clta's  brothers  or  sisters,  nor  one 
of  their  disinterested  neighbors  who  had 
known  them  all  their  Urea,  had  ever  heard 
of  their  being  married,  or  even  claiming  to 
be  married.  Under  this  state  of  facts,  we 
do  not  feel  that  we  could  soundly  say,  as  a 
matter  of  law,  that  tbe  trial  court  erred  in 
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ludidlng  tbat  the  marilase  relation  bad  not 
beea  ebown.  These  -  &cta  were  all  before 
him,  and  he  bad  better  opportunities  for 
welshing  them  and  for  Judging  the  credi- 
bility of  the  witnesses  than  we  bare,  and 
we  cannot  feel  Jnsttfled  In  reversing  the 
judgment. 
The  judgment  is  therefore  affirmed. 

PER  CUBIAU.  Adopted  in  wbol& 


SIlfPKINS  et  al.       WABB.     (No.  64580 
{Sapreme  Court  of  Oklahoma.   Sept.  22,  1914. 
Behearlng  Denied  Jan.  0,  1915.) 

fSyllaiua  hv  th«  Court.) 

t  INDIAHS    {i  18*)— TaiBAL  PBOPKBTT— IN- 
HXUTABLX  iNTBBEai. 

Prior  to  the  taking  effect  of  the  act  of 
CoDKrew  of  June  28,  1906  (34  Stat  639,  c. 
'■15TI),  entitled  "An  act  for  the  division  of  the 
lands  and  funds  of  .the  Osage  Indians  in  Okla- 
boma  territory,  and  for  other  purpoaes,"  a  mem^ 
ber  of  the  Osa^e  Tribe  of  Indiana  bad  no  estate 
or  interest  in  the  lands  and  other  property  of 
the  tribe  to  which  her  heirs  would  succeed  at 
her  death. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  S  49;  Dec  Dig.  {  18.*] 

2.  INOIANS    (I    18*)  —  Hbibshzp  —  HOSBANn 

Aitn  Wife. 

Upon  the  death  of  an  Osage  Indian  wo- 
man, who  had  been  married  more  than  once,  and 
whose  estate  consists  of  lands  and  other  prop- 
erty allotted  and  set  aside  to  her,  under  the  pro- 
visions  of  the  act  of  Congress  of  June  28,  1906, 
during  coverture  with  a  surviving  husband,  such 
hnabi^  succeeds  to  one-third  of  said  estate. 

[Ed.  Note.— For  other  cases,  see  IndlanSi 
C«Dt  Dig.  I  49;  Dee.  Dig.  {  18.*] 

Bmr  Crom  District  Conrtt  Osage  County ; 
B.  H.  Hudson*  Judge. 

Proceedings  Instltnted  In  county  court  be- 
tween Mary  L.  BimpUna  and  others  and 
David  A.  Ware,  to  have  declared  the  rights 
of  all  persons  in  the  matter  of  the  estate 
of  Victoria  Ware,  deceased.  From  a  judg- 
ment of  the  district  conrt  on  appeal  tbat 
DtTld  A.  Ware  was  entitled  to  one-third  in- 
terest in  such  estate,  the  other  parties  bring 
error.  Affirmed. 

a.  P.  White  and  A.  H.  Wlddowa,  both  of 
Pawbuska,  for  plalntttfs  in  error.  Leahy  & 
UcBonald,  of  Pawbuska,  for  defendant  in 
error.  Preston  A.  Shinn,  at  Pawbuska,  arni- 
cas eorlie. 

BL£AKMOBE,  J.  This  case  presents  er- 
ror from  the  district  court  of  Osage  county. 
The  proceeding  was  commenced  in  the  coun- 
ty conrt  of  tbat  county  under  the  proTisiona 
of  section  6488,  Rev.  Laws  1910,  for  the 
PQrpw^e  of  having  ascertained  and  declared 
the  lights  of  all  persons  in  the  matter  of 
the  estate  of  Victoria  Ware,  deceased.  Upon 
determination  of  the  cause  there,  appeal  was 
had  to  the  district  court,  and  from  the  judg- 
meat  of  that  court  adjudging  that  the  de- 
fntdant  in  error,  David  A.  Ware,  the  sur- 


viving husband,  was  «atltled  to  an  undivided 
one- third  Interest  in  said  estate,  piaintifls 
in  error  bring  the  case  here.  The  facts,  as 
disclosed  by  the  record,  are  that  the  deceas- 
ed, then  Victoria  Del  Orier,  a  montwr  of  the 
Osage  Tribe  of  Indians,  and  a  widow  with 
six  children  by  former  marriage  and  a 
grandchild  by  a  deceased  son,  was  married 
to  David  A.  Ware  on  the  10th  day  of  De- 
cember, 1904,  and  lived  with  bim,  as  his 
wife,  until  her  death  on  the  30th  day  of 
March,  1911.  Her  husband,  David  A.  Ware, 
defendant  in  error,  and  said  children  and 
grandchild,  plalntlfCs  In  error,  survived  her. 
Uer  entire  estate  consisted  of  Osage  lands 
allotted  to  her,  moneys  segregated  and  plac- 
ed to  ber  credit,  and  her  interest  in  the 
moneys  due  or  tbat  might  thereafter  become 
due  to  be  held  in  trust  for  the  Osage  Tribe 
of  Indians  by  the  United  States. 

Dealings  with  the  Osages  are  evidenced 
by  numerous  treaties  made  by  the  United 
States  with  than,  beginning  In  1808  and  cul- 
minating in  the  purchase  from  the  Cherokee 
Nation  of  the  lands  now  occupied  by  the 
members  of  the  Osage  Tribe  and  the  division 
thereof  under  the  terms  of  an  act  of  Con- 
gress approved  June  28,  1906,  entitled  "An 
act  for  the  division  ot  the  lands  and  funda 
of  the  Osage  Indians  in  Oklahoma  Territory, 
and  for  other  pnrpcoes.**  An  exiuntnatlon 
of  the  various  provisions  of  those  treaties 
will  be  nnprofltahle. 

By  said  act  of  June  28,  1906,  It  was  pro- 
vided: 

"That  the  roll  of  the  Osage  Tribe  of  Indians, 
as  shown  by  the  records  of  the  United  States 
in  the  ofGce  of  'the  United  States  Indian  agent 
at  tbe  Osage  Agency,  Oklnboma  territory,  as 
it  existed  on  the  first  day  of  January,  nineteen 
hundred  and  six,  and  all  children  bom  between 
January  first,  nineteen  hundred  and  six,  and 
July  fint,  nineteen  hundred  and  sertta,  to  per- 
sons whose  names  are  on  said  roll  on  January 
first,  nineteen  hundred  and  six,  and  all  children 
whose  names  are  not  now  on  said  roll,  hut  who 
wwe.  bom  to  members  of  the  tribe  *  •  • 
who  have,  or  have  had,  white  huriMnds,  Is  hexe- 
by  declared  to  be  the  roll  of  said  tribe  and  to 
constitute  tbe  l^al  membersfiip  thereof." 

It  was  also  provided:  • 

"That  all  lands  belonging  to  the  Osage  Tribe 
of  Indians  In  Oklahoma  territory,  except  as 
herein  provided,  shall  he  divided  among  the 
members  of  said  tribe,  ^ving  to  each  Us  or 
her  fair  share  thereof.'' 

Every  such  enrolled  member  was  permit- 
ted to  select  three  tracts  of  160  acres  each, 
and  it  was  provided  further  by  said  act 
that  all  oil,  gas,  coal,  and  other  minerals 
covered  by  the  land,  for  the  selection  of 
which  provision  was  made,  was  reserved  to 
the  Osage  Tribe  for  a  period  of  25  years 
from  the  8th  day  of  April,  1906,  and  that 
all  royalties  from  mineral  leases  and  all 
moneys  received  from  the  sale  of  town  lots 
and  from  the  leasing  of  grazing  lands  should 
be  placed  in  the  treasury  of  the  United 
States  to  tbe  credit  of  the  members  of  the 
tribe  and  distributed  to  those  api>earlng  up- 
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on  the  trtbal  nllB.  The  evident  paipoae  of 
tbis  act  was,  so  far  as  practicable^  to  pro- 
vide for  a  final  dl^KWltton  of  tbe  affairs  <tf 
the  tribe  and  a  diviatcHi  of  the  propttl7 
thereof  to  Its  moubers  in  severalty. 
By  section  6  Of  said  act  it  is  provided: 
"That  the  lands,  moneys,  and  mineral  inter- 
ests, herein  provided  for,  of  any  deceased  mem- 
ber of  the  Osage  Tribe  shall  descend  to  bis  or 
her  legal  heirs,  according  to  the  laws  of  the 
territory  of  Oklahoma,  or  of  the  state  in  which 
said  reservatioQ  may  be  hereinafter  incorporat- 
ed,' except  where  the  decedent  leaves  no  issue, 
nor  husband  nor  wife,  in  which  case  said  lands, 
moneys,  and  mineral  interests  mnst  go  to  the 
mother  and  father  equally." 

Section  8418,  Bev.  Laws  1910,  provides 
inter  alia  that: 

"If  the  decedent  leave  a  sorvivinK  husband  or 
wife,  and  more  than  one  child  living,  or  one 
child  living  end  the  lawful  issue  of  one  or  more 
deceased  children,  one-third  to  the  surviving 
husband  or  wife,  and  the  remainder  in  equal 
shares  to  his  children,  and  to  the  lawful  issue 
of  any  deceased  child,  by  right  of  representa- 
tion :  ♦  •  *  Provided,  that  if  the  decedent 
shall  have  been  married  more  than  once,  the 
spouse  at  the  time  of  death  shall  inherit  of  the 
property  not  acquired  during  coverture  with 
such  spouse  only  an  equal  part  with  each  of  the 
living  children  of  decedent,  and  the  lawful  is- 
sue of  any  deceased  child  by  right  of  representa- 
tion.  •  • 

It  la  contended  by  the  plaintiffs  In  error 
that  the,  estate  of  the  deceased,  Victoria 
Ware,  as  a  member  of  the  Osage  Tribe  of 
Indians,  was  acquired  by  reason  of  her 
Osnge  Indian  blood,  and  was  vested  In  her 
prior  to  her  marriage  with  the  defendant  in 
error,  while,  on  the  other  hand,  it  is  urged 
by  the  defendant  in  error  that  all  of  said 
estate  was  acquired  under  and  by  virtue  of 
the  provisions  of  the  allotment  act  of  1906, 
snpra,  and  that  prior  to  the  passage  of  that 
act  all  of  said  estate  was  an  undivided  por- 
tion of  the  tribal  property  held  by  the  Unit- 
ed States  in  trust  for  the  Osage  Tilbe  of 
Indians  and  Its  members. 

[1,2]  Various  assignments  of  errors  are 
made,  but  tbe  sole  question  determinative 
of  this  case  Is:  Was  the  deceased,  Victoria 
Ware,  the  owner  of  her  Indian  estate  prior 
to  her  marriage  to  defendant  in  error,  or 
did  she  acquire  all  the  right  and  title  there- 
to descendable  and  distributable  under  the 
lavro  of  Oklahoma  by  virtue  of  tbe  provi- 
sions of  the  allotment  act  of  1906? 

As  to  the  title  and  ownership  of  Osage 
lands  and  other  property,  It  was  said  by 
Judge  Cotteral  in  United  States  t.  Aaron 
(O.  G.)  183  Fed.  347: 

"The  Osage  lands,  which  constituted  their  res- 
ervation in  Oklahoma,  were  acquired  from  the 
Cherokee  Nation,  pursuant  to  the  treaty  bp- 
twGon  that  nation  and  the  federal  governmeiit  of 
July  19,  1866,  which  stipulated  for  the  settle- 
ment of  friendly  Indians  in  the  Cherokee  coun- 
try west  of  96°  and  the  conveyance  of  the  lands 
in  fee  simple  'to  each  of  the  tribes  to  he  held  in 
common  or  by  their  members  as  the  United 
States  may  dooide.'  14  Stat.  804.  Payment 
was  made  to  tbe  Cherokees  out  of  the  proceeds 
of  the  lands  of  the  Osages  in  Kansas,  Act 
March  3,  1S73,  c.  228,  17  Stat.  S38.  On  the 
ground  that  the  Cherokee  title  was  owned  in 
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fee  simple,  it  is  argued  that  the  Osages  acquired 
an  equivalent  title,  and  that,  as  title  may  be 
fully  vested  by  treaty  or  law.  they  acquired  'an 
absolute  and  unqualified  title  to  these  lauds* 
upon  the  selection  of  allotments  under  the  act 
of  Congress  with  the  consent  of  the  government 
But  such  title  as  the  Osages  obtained  was  held 
in  common,  and  was  in  no  sense  vested  in  the 
individual  members  of  the  tribe.  Their  lands 
were  set  apart  and  confirmed  as  their  reserva- 
tion by  Act  June  5,  1872,  c  310  17  Stat.  228. 
As  was  held  with  respect  to  the  Cherokee  lands, 
the  disposition  thereof  is  an  administrative  sub- 
ject, under  the  sole  omtrol  of  CuDgress.  Cher- 
okee Nation  v.  Hitchcock,  187  U.  S.  29S,  23 
Sup.  Ot.  lis,  47  L.  Ed.  1^.  The  actnal  trans- 
fer of  the  Osage  lands  appears  to  have  been  made 
by  deed  of  the  Cherokee  Nation  to  the  United 
States  In  tmat  for  the  benefit  of  the  Ossge  In* 
dians.  It  was  entirely  competent  for  the  gov^ 
ernment  to  determine  upon  and  execute  its  own 
plan  for  the  division  of  these  lands  among  the 
members  of  the  tribe.  While  it  is  doubtless 
trne  that  the  titles  to  the  lands  of  Indians  may 
be  vested  in  tribes  or  their  members  by  either 
law  or  treaty,  such  titles  do  not  vest  In  the  in- 
dividual members  withoat  ^e  sanction  of  the 
government,  and  certainly  not  in  a  manner  con- 
trary to  restriction  declared  by  Congress." 

In  Gritts  V.  Fisher,  224  U.  8.  640,  32  Sup. 
Gt  580,  56  L.  Ed.  928,  speaking  with  refers 
ence  to  the  Greek  Indians,  the  court  said: 

"During  the  last  20  years  Googress  has  en- 
acted a  series  of  laws  looking  to  the  allotment 
and  distribution  of  the  lands  and  funds  of  the 
Five  Civilized  Tribes,  of  which  the  Cherokee 
Tribe  is  one,  among  their  respective  members, 
and  to  tbe  dissolution  of  the  tribal  governments. 
*  *  *  Anterior  to  this  legislation  the  lands 
and  funds  belonged  to  the  tribe  as  a  community, 
and  not  to  the  members  severally  or  as  tenants 
In  common.  The  right  of  each  individual  to 
participate  in  the  enjoyment  of  such  property 
depended  upon  tribal  membership,  and  when 
that  was  terminated  by  death  or  otherwise  the 
right  was  at  an  end.  It  was  not  alienable  or 
descendible.  And  when  childen  were  born  in- 
to the  tribe  they  became  thereby  members  and 
entitled  to  all  the  rights  incident  to  that  rela- 
tion. Under  treaties  witii  the  United  States  the 
tribe  maintained  a  government  of  its  own,  witii 
legislative  and  other  powers,  but  this  was  a 
temporary  expedient,  and  in  time  proved  In- 
efficient and  unsatisfactory.  As  in  the  instance 
of  other  tribal  Indians,  the  members  of  this 
tribe  were  wards  of  the  United  States,  which 
was  fully  empowered,  whenever  It  seemed  wise 
to  do  so,  to  assume  full  control  over  them  and 
their  affairs,  to  determine  who  were  such  mem- 
bers, to  allot  and  dlstribnte  the  tribal  lands  and 
funds  among  them,  and  to  terminate  the  tribal 
govemmoit.'* 

In  McKee  v.  Henry,  201  Fed.  74, 119  C.  G. 
A.  412,  the  Circuit  Oonrt  of  Appeals  fbr  the 
Eighth  Olrcnlt,  speaking  of  the  povrer  of 
Congress  to  provide  for  descent  and  distribu- 
tion of  Indian  lands  and  property,  said: 

"But  it  (Congress)  had  full  and  ample  author- 
ity to  fix  the  laws  of  descent,  with  or  without 
tbe  consent  of  tbe  Indians,  both  under  its 
guardianship  of  the  Indians  and  their  property, 
and  under  its  power  to  make  all  needful  rules 
and  regulations  respecting  the  territory  be- 
longing to  the  United  States.  It  had  this  right 
to  make  laws  by  agreement  with  the  Indians, 
but  it  bedoudi  the  issue  if  it  be  assumed  that 
such  agreement  was  necessary  when  it  was  not. 
These  lands  bdonged  to  the  Indians  as  a  tribe 
so  long  as  the  tribe  existed  and  they  occupied 
the  land,  with  reversion  to  the  United  States; 
but  no  part  of  these  lands  belonged  to  any  spe- 
cific Indian.   The  Muskogee  or  Creek  Tribe 
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wu  in  U)8  natnre  of  a  dependent  nation;  and, 
as  oar  national  public  bmldlnga  belong  to  the 
nation,  the  citieen,  while  he  has  an  interest  in 
them,  has  no  share  in  the  title  to  them,  bo  these 
lands,  80  far  as  the  Indian  title  was  concerned, 
belonged  to  the  tribe  as  a  community,  and  no 
separate  Indian  bad  any  title  whatever,  several- 
ly or  as  a  tenant  in  conunon.  No  law  or  agree* 
meat  to  divide  the  lands  in  severalty  bad  any 
effect  to  create  such  a  title  until  the  lands  were 
actually  allotted.  All  these  laws  contemplated 
that  the  trihe,  through  its  members,  would  re- 
ceive BUbstanttally  the  whole  reservation  in 
lands  or  money.  If  the  right  to  lands  was  vest- 
ed after  enroUmeot  and  before  allotment,  then 
why  was  the  interest  of  tbe  Indians  not  actually 
vested  in  tbe  remaining  lands  and  money?  Tet 
it  was  expressly  held  In  Gritts  v.  Fisher,  224 
U.  S.  640.  32  Sup.  Ot.  680,  56  I/.  Ed.  928,  that 
the  interest  in  tbe  remain  ins  lands  and  money 
was  not  vested,  and  that  new  paiUcipants  eould 
be  added  by  Congress." 

TtauB  it  will  be  seen  that  tbe  estate  in 
question  was  acquired  by  and  vested  in  the 
deceased,  Victoria  Ware,  by  virtue  of  the 
provisions  of  said  act  ot  1906  and  during  the 
existence  of  the  marriage  relation  between 
her  and  tbe  defendant  In  error. 

Prior  to  the  taking  effect  (rf  the  allotment 
act  of  1906,  no  law  providing  for  or  regulat- 
ing the  descent  and  distribution  of  the  lands, 
moneys,  or  other  Interests  of  the  Osages  ex- 
isted, and  it  Is  by  virtue  of  the  terms  of 
this  act  alone  that  the  parties  to  this  pro- 
ceeding succeeded  to  the  estate  in  question 
or  any  part  Uiereof. 

It  follows  tbat  the  judgment  of  the  trial 
court  must  be  affirmed ;  and  It  is  so  ordered. 
All  the  Justices  concar. 


ROGERS  V.  OKLAHOMA  CITX.  (No.  8421.) 
^Supreme  Court  of  Oklahoma.   Nov.  24,  1914.) 

(Syllabut  by  the  Court.) 

%.  MUNH^AL  GOBFOnaTIOHS  (|  864*}~00N- 
TBACT8  —  "POESBNT  INDEBTEDHZBS"  —  CON- 
STITUTIONAL LnrTATiONS. 

A  contract  to  furnish  meals  for  the  pris- 
oners coniined  in  the  city  jail  during  tbe  incum- 
bency of  the  then  city  marshal  at  ten  cents  per 
meal,  jiiayabte  after  tbe  meals  are  furnished, 
accordmg  to  tbe  dty  ordinances,  although  the 
period  covered  by  the  contract  extends  beyond 
the  fiscal  year  in  which  the  contract  is  signed, 
does  not  constitute  a  present  indebtedness,  and 
is  not  repugnant  to  section  26,  art.  10,  Const., 
nor  in  violation  of  section  705,  Comp.  Laws 
1009. 

LKd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  SS  1828-1835;  Dec. 

for  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Present  Indebtedness.] 

2.  Damages  (5  124*)— Conibacts—Bbkach— 
Mbasube  of  Dauaqes. 

Where  a  party  furnishes  meals  in  accord- 
ance with  tbe  terms  of  his  contract,  and  is 

grevented  by  the  dty  from  further  performing 
is  contract,  the  measure  of  damages  is  the 
difference  between  the  cost  of  production  and 
the  contract  price  from  the  date  of  the  breach 
to  the  expiration  of  the  period  covered  by  the 
oODtract. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  8§  326-338;  Dec.  Dig.  {  124.*] 


Error  from  Superior  Court,  Oklahoma 
County;  Edward  Dewee  Oldfleld,  Judge. 

Action  by  0.  G.  Rogers  against  the  City  of 
Oklahoma  City.  Judgment  for  less  tban  tbe 
sum  demanded,  and  plaintiff  brings  error. 
Reversed  and  remanded  for  new  trial. 

D.  B.  Welty,  of  Oklahoma  City,  and  W.  H. 
Caudill,  ot  Muskogee,  for  plaintiff  in  error. 
J.  W.  Johnson  and  Verde  V.  Hardcaatie,  both 
of  Oklahoma  dty.  for  defendant  in  error. 

LOOFBUURROW,  J.  On  May  11, 1S09,  C. 
(t.  Rogers,  plalntUt  in  error,  entered  Into  a 
contract  with  John  Hubatka,  city  marshal 
for  the  city  of  Oklahoma  City,  whereby  Rog- 
ers agreed  "to  feed  all  of  the  city  prisoners 
in  tbe  dty  Jail  of  Oklahoma  City  at  the  stipu- 
lated price  of  ten  cents  per  meal  during  tne 
term  of  office  of  John  ^ubatka,"  Tbe  plain- 
tiff furnished  meals  for  the  prisoners  as  per 
the  contract  during  tlie  remainder  of  the 
fiscal  year  ending  June  30,  1909,  and  continu- 
ed so  to  do  until  the  23d  day  of  December, 
1809,  and  was  paid  by  the  city  for  the  meats 
furnished  and  recdved  to  that  date,  at  which 
time  the  dty  refused  to  permit  him  to  carry 
out  his  contract,  and  tbe  mayor  notified  tbe 
plaintiff  of  such  fact  The  plaintiff  by  this 
actiou  geeks  to  recover  the  benefit  of  his 
bargain  under  the  contract  When  the  plaiu- 
tiff  rested  his  case  the  conrt  sustained  a 
demurrer  of  the  defendant  to  the  evidence 
of  the  plaintiff,  and  instructed  the  Jury  to 
return  a  verdict  against  the  defendant  in 
favor  of  the  plaintiff  In  the  sum  of  $1. 
From  this  Judgment  plaintiff  appeals. 

Counsel  for  the  dty,  In  their  brief,  say; 

"The  contract  sued  on  in  this  case  was  made 
with  Hubatka,  marshal  of  the  city  of  Oklahoma 
City,  and  appears  from  the  answer  of  tbe  city 
and  tbe  evidence  produced  on  the  trial  to  have 
been  accepted  and  ratified  by  the  dty." 

Counsel  for  tbe  dty  contend  tbat  the  eon- 
tract  Is  Yoii,  for  tlie  reason  that; 

"The  city  had  no  power  to  contract  beyond 
the  fiscal  year  1908-09,  and  that  the  contract 
is  void  for  the  reason  that  it  Is  in  contravenfion 
of  section  765,  Comp.  I^aws  1909,  which  declares 
to  be  unlawful  the  making  of  any  contract  for, 
or  incurring  any  indebtedness  against,  the  city 
in  excess  of  80  per  cent,  of  the  tax  levied  for 
city  expenses  during  the  current  year,"  etc. 

Section  20,  art.  10,  Constitution,  providee: 
"No  county,  cit;?  •  •  •  gbau  be  allowed  to 
become  indebted,  m  any  manner,  or  for  any  pur- 
pose, to  an  amount  exceeding,  in  any  year, 
tbe  income  and  revenue  provided  for  such 
year.  •  •  *" 

[1]  The  question  presented  is  whether  the 
contract  created  a  present  indebtedness  or 
one  in  futuro.  Under  this  contract  the  dty 
must  have  in  its  Jail  prisoners  to  toe  fed,  and 
the  plaintiff  must  have  furnished  the  meals 
before  the  dty  became  indebted  to  him.  If 
the  city  Jail  contained  no  prisoners,  then 
there  conld  be  no  indebtedness  on  the  part  of 
the  dty  under  the  contract 

Counsel  for  the  dty  rely  upon  Hasklns  k 
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Sells  T.  Oklahoma  aty,  86  OkL  67.  126  Pac. 
201.  CommlssIoDer  Harrison,  in  the  opinion, 
very  clearly  dlBtlngulshes  between  a  con- 
tract which  creates  a  present  indebtedness 
and  one  in  futnro;  that  case  being  one 
wher^  the  cU7  entered  Into  a  contract  with 
an  accountant  tor  the  auditing  of  the  city's 
books  and  the  Installation  of  a  new  auditing 
system  at  a  stipulated  price  per  diem,  etc., 
the  work  to  b^n  at  once  (June  12,  1903), 
and  continue  until  completed  (running  into 
the  year  1904),  and  held  that,  where  there 
Is  no  provision  in  the  contract  as  to  when  or 
how  the  services  are  to  be  paid  for,  such  con- 
tract should  be  construed  as  an  entirety,  the 
rate  per  diem  being  a  mere  means  of  estimat- 
ing the  entire  debt,  and  holding  that  "the 
Indebtedness  incurrefl  thereunder  Is  a  present 
Indebtedness,  chargeable  against  the  city's 
funds  for  the  current  -year  in  which  the  con- 
tract Is  made."  In  that  case  the  amount  of 
work  depended  ni>on  no  contingency  or  no 
future  act,  wish,  or  want  of  the  dty.  The 
service  to  be  rendered  Involved  an  examina- 
tion of  the  books  In  their  then  present  condi- 
tion. The  exact  service  to  be  rendered  was 
then  definite  and  certain  and  the  indebted- 
ness Incurred  under  the  contract  was  a 
proper  charge  against  the  city  for  that  year. 
If  the  revenues  for  that  year  had  been  suf- 
ficient to  pay  it  In  the  opinion  the  follow- 
ing language  Is  quoted  from  Burlington  Wa- 
ter Co.  V.  Woodward,  49  Iowa,  68,  In  deter- 
mining whether  a  contract  or  ordinance 
creates  a  presmt  indebtedness  or  one  In 
futuro: 

"The  material  and  only  question,  therefore,  Is 
whether  an  indebtedness  was  thereby  created 
within  the  coostitutioDal  inhibition.  It  Is  be- 
lieved the  Constitution  applies  not  <mly  to  a 
present  indebtedness,  bat  also  to  such  as  is 
iMvnble  on  a  contingency  at  some  future  day,  or 
which  depends  on  some  contingency  before  a 
liability  is  created.  But  It  most  appear  sach 
contingency  is  sure  to  take  place.  Irrespective 
of  an^  action  taken  or  option  exerdsed  by  the 
city  ID  the  future.  That  is.  if  a  present  in- 
debtedness is  Incurred  or  obligation  assumed 
which,  witbout  further  action  on  the  part  of 
the  dty,  have  the  effect  to  create  an  Indebted- 
ness at  some  future  day,  such  are  within  the 
inhihition  of  the  Constitution.  But,  If  the  fact 
of  the  indebtedness  depends  upon  some  act  of 
the  city,  or  upon  Its  volition,  to  be  exercised 
or  determined  at  some  future  day,  then  no 

E resent  indebtednesa  Is  incurred,  add  none  will 
e  until  the  period  arrives,  and  the  required  act 
or  option  ia  exercised,  and  from  that  time  on^ 
can  it  be  said  there  exists  an  indebtedness." 

In  Territory  of  (^lafaotna  t.  City  of  Okla- 
homa, 2  Okl.  168,  87  Pac.  lOM,  it  is  held 
that: 

"A  contract  entered  Into  by  a  dty,  whereby 
Buch  city  contracts  to  pay  the  snm  of  $4,400 
per  annum  for  a  term  of  20  years  as  rental  for 
water  hydrants,  does  not  create  a  present  indebt- 
edness against  said  city  in  a  snm  equal  to  the 
aggregate  amount  of  such  rentals  for  the  entire 
period  of  time  for  which  the  contract  is  to 
mn." 

In  City  of  Denver  v.  Hubbard,  17  Colo. 
App.  346.  68  Pac.  993,  It  is  held: 

"A  contract  to  furnish  a  city  with  light  for 
ten  years,  which  is  to  be  paid  for  annually  as 
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fumiriied.  Is  not  obnoxious  to  GonstitutioD.  art. 
11,  par.  8,  limiting  the  extent  of  municipal  In- 
debtedness, where  each  annual  payment  ia  with- 
in the  limit,  thondi  the  aggregate  amount  that 
will  become  dns  for  the  entire  period  greatly 
exceeds  the  limit  of  indebtedness  the  monidpal- 
ity  may  incur." 

In  McBean  t.  OUy  of  Fresno,  112  Cal.  ISO, 
44  Pac.  369,  81  U  B.  A.  704.  68  Am.  St  Rep. 
191,  section  18,  art  11,  of  the  Oalifomla 
Constitution  being  almost  identical  with  sec- 
tion 26,  art  10,  of  the  Oklahoma  Consttta- 
tion,  supra,  a  contract  for  the«  disposal  of 
the  sewage  of  the  ctty  for  five  years,  fur 
the  sum  of  94.900  per  annum,  payable  quar- 
terly, was  held  valid,  and  not  In  Tiolation 
of  the  constitutional  provlston.  See,  also, 
Doland  v.  Clarfe,  148  CaL  17B,  76  Pac.  95& 

In  Crowder  t.  SnUlran,  128  Ind.  486,  28  N. 
E.  94,  13  L.  B.  A.  647.  a  contract  between  a 
city  and  a  private  corporation  wherehy  the 
latter  agrees  to  supply  the  dty  with  light  for 
a  specified  number  of  years  at  a  certain  price 
per  year  does  not  create  a  debt  for  the  sum 
of  all  the  annual  payments  within  the  mean- 
ing of  the  constitutional  limitation  on  mu- 
nicipal indebtedness;  since  the  itayment  for 
each  year  does  not  become  obligatory  until 
the  services  for  that  year  have  been  ren- 
dered. 

In  Swanson  t.  City  of  Ottumwa,  118 
Iowa,  172,  91  N.  W.  1052,  o9  L.  R.  A.  620, 
It  is  stated  in  the  opinion: 

"A  dty  may  enter  into  a  vsUd  contract  cov- 
ering a  long  term  of  years  for  water,  ligbta, 
and  other  dmilar  expenses,  agreeing  to  pay 
therefor  in  installments  as  furnished,  although 
the  aggregate  of  payments  thus  to  he  made  is 
largely  In  excess*'  of  the  constitutional  limit; 
"the  explanation  EtBsigned  for  this  holding  bdng 
that  the  debt  for  each  year  is  not  to  be  con- 
sidered as  accruing  until  the  service  for  that 
year  has  been  rendered"— dting  numerous  au- 
thorities. 

In  Walla  Walla  v.  Water  Co.,  172  U.  S. 
1,  19  Sup.  Cft  77,  43  L.  Ed.  841,  the  dty 
made  a  contract  with  the  water  company  to 
furnish  water  for  the  city  for  a  period  of 
25  years,  agreeing  to  pay  $1,500  per  annum 
therefor.  Mr.  Justice  Brown,  speaking  for 
the  court,  said: 

"But  we  think  the  wdght  of  authority,  as 
well  as  of  reason,  favors  the  more  liberal  con- 
struction that  a  municipal  corporation  may  con- 
tract for  a  supply  of  water  or  gas  or  like  neces- 
sary, and  may  stipulaie  for  the  payment  of  an 
annual  rental  for  the  gas  or  water  'furnished 
each  year,  notwithstanding  the  aggregate  of  its 
rentals  during  the  life  of  the  contract  may  ex- 
ceed the  amount  of  the  indebtednesa  limited  by 
the  charter.  There  is  a  diatinction  between  a 
debt  and  a  contract  for  a  future  indebtedness 
to  be  incurred,  provided  the  contracting  party 
perform  the  agreement  out  of  which  the  debt 
may  arise.  There  Is  also  a  distinction  between 
the  latter  case  and  one  where  an  absolute  debt 
is  created  at  once,  as  by  the  issue  of  railway 
bonds,  or  for  the  erection  of  a  public  Improve- 
ment, though  such  debt  be  payable  In  the  future 
by  installments.  In  the  one  caae  the  indebted- 
neas  is  not  created  until  the  consideration  has 
been  furniabed ;  in  the  other  the  debt  is  created 
at  once,  the  time  of  payment  bdng  only  post- 
poned. 

"In  the  case  under'  consideration  tbe  annnal 
rental  did  not  become  an  indebtedneis  wtthla  tbm 
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DiMiiifng  of  the  charter  nntll  the  water  appro- 
priate to  that  rear  had  been  furnished.  If  the 
(.-unipany  had  failed  to  furnish  it,  the  rental 
would  Dot  have  been  payable  at  all,  and,  while 
the  original  contract  provided  for  the  creation 
of  an  indebtednesi,  it  was  onlj  upon  eoadition 
that  the  company  performed  Its  own  obUgatioii.' 

We  are  aware  that  this  court.  In  Campbell 
r.  State.  23  OkL  109.  99  Paa  778.  held  tbat 
aecUon  2,  art  8,  c.  S2.  Sees.  Laws  Okl.  1897, 
proTlding  for  the  construction  of  conithouBea 
and  Jails  upon  the  rental  plan,  is  repugnant 
to  section  26,  art.  10,  of  the  Constitntlon, 
supra.  Id  that  case  0.  made  a  contract  with 
the  board  of  county  commissioners  to  build 
B  courthouse  for  $130,252.  payable  in  20 
Installments;  but  that  case  is  clearly  dis- 
tinguished from  the  case  at  bar,  for  the 
reason  that  tbat  was  a  present  indebtednera 
with  deferred  payments,  and  the  expenditure 
waa  not  authorized  by  a  vote  of  the  people. 

[2]  The  contract  in  the  case  at  bar  was  not 
'  Toid  for  the  reasons  assigned  by  counsel  for 
the  city  In  their  briefs;  the  case  was  not 
defended  upon  this  theory  in  the  court  be- 
low; neither  the  pleadings  nor  the  evidence 
presented  such  issue.  Counsel  for  plaintiff  in 
error  hare,  in  their  brief,  presented  their 
argument  and  authorities  upon  the  issues 
Joined  In  the  trial  of  the  case,  and,  as  the 
case  must  be  reversed,  we  deem  it  proper  to 
say  that  the  measure  of  damages  in  this  case 
Is  the  difference  between  the  cost  of  produc- 
tion and  the  contract  price. 

The  judgment  of  the  trial  court  is  revers- 
ed, and  the  cause  remanded  for  a  new  trial. 

RIDDLE  and  BLEAKMOHR,  JJ.,  concur. 
KANE,  a  J.,  and  TURNER.  3^  absent  and 
not  participating. 


WALKER  et  aL  t.  UcKEMIE.  (No.  8025.) 
(Supreme  Court  of  Oklahoma.   Dee.  22,  1914.) 

(ByUahut  fiy  (Ae  Court.) 

1.  Indians  (S  lO*)  — ALLorBOCHTS— Lbabbs  — 
Appboval. 

Act  Cong.  March  8,  190S,  e.  1479,  83 
Stat  1060,  making  appropriations  for  tiie  ex- 
penses of  the  Indian  Department,  and  for  ful- 
filling trea^  stlpulatious  with  the  Indian 
Tribes,  required  the  approval  of  all  guardian's 
leases  to  allutted  lands  of  minor  membere  of  the 
Fin  Civilized  Tribes;  such  approval  to  be  by 
the  United  States  court  having  jurisdiction  of 
the  guardianship  proceedings,  and  without  which 
00  guardian's  lease  should  he  valid  or  enforcea- 
ble. 

lEd.  Note.— For  other  cases,  aee  Indians, 
Cent  Dig.  I  45;  Dec.  Dig.  |  16.*] 

2.  Indians  (g  16*)— Aixotted  Lands— Lbasb 

— REOOBDtNO— "DaTB." 

That  part  of  Act  Cong.  June  28,  1898,  c. 
617,  i  29.  80  Stat.  G07,  providing  that 
"  ♦  •  •  every  lease  *  •  •  which  is  not  re- 
corded in  the  clerk's  office  of  the  United  States 
Court  for  the  district  in  which  the  land  is  lo- 
cated, within  three  months  after  the  dote  of 
its  execation,  shall  be  void  *  *  * "  in  the 
case  of  a  lease  to  allotted  landa  made  by  guardi- 
an, should  be  construed  to  mean  three  months 


from  the  dat»  of  approval  hs  Uw  eowt  having 
jarisdlctlon  of  the  proceedings. 

[Ed.  Note.— For  other  cases,  see  Indians.  Cent, 
Dig.  i  46;   Dec.  Dig.  |  16.* 

For  other  defioitlons,  see  Words  and  Phrases, 
First  and  Second  Series.  Date.] 

3.  Indians  (1 16*)— Allotted  LiANDS— Leases 
— ^exkcotiom." 

The  approval  of  a  guardian's  lease  being 
necessary  to  Its  validity  or  enforceability,  such 
lease  was  not  fully  executed  within  the  mean- 
ing of  the  act  of  June  28,  188^  until  its  ap- 
proval by  the  court  as  provided  by  the  act  of 
March  8. 1805. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent 
Dig.  i  45;  Dec.  Dig.  8  16.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second[  Series,  Execution.] 

4.  Indians  (8  16*) — Appointment  of  Guabd- 

lAN— BVIDBNCB— ADUISSIBILITT. 

The  recitals  contained  in  an  order  approv- 
ing a  goaidian's  lease  to  allotted  lands,  made 
by  the  United  States  Court  in  the  Indian  Ter- 
ritory, together  with  the  recitals  In  the  lease, 
and  the  court's  approval  indorsed  thereon,  and 
which  recitals  appear  to  have  been  regularly 
made  in  a  pending  proceeding,  and  recite  the 
fact  of  the  enardinnship,  and  direct  the  enter- 
ing into  of  tne  lease,  arie^  in  the  absence  of  the 
entire  record,  admisirible  as  loima  facie  evi- 
dence that  the  lessor  was  the  duly  appointed 
guardian. 

g^d.  Note.— For  other  cases,  see  Indians,  Cent 
.  i  46;  Dee.  Dig.  |  16.*] 

Oommlsslonera*  Opinion,  Divisloa  No.  L 
Error  from  County  Court,  Marshall  County; 
J.  W.  B^lkner,  Judges 

Two  landloM  attadunent  actions  brought 
by  WtU  McEemle  in  Justice  court;  one 
against  Joe  Walker,  tlie  other  against  D.  A. 
Woods.  From  judgment  for  defendants, 
plaUitiff  appealed  to  the  county  court,  where- 
in S.  G.  Wood  was  made  a  party  defendant 
and  the  acUona  consolidated.  Judgment  for 
plaintiff  in  the  county  court,  and  defenAuats 
bring  error.   Reversed  and  remanded. 

James  E.  Humphrey,  of  Ardlhore,  and 
Richard  M.  Lester,  of  Savannah,  Ga..  for 
plaintiffs  in  error.  H.  A.  Ledbetter,  of  Ard- 
more,  for  defendant  in  error. 

SHARP,  O.  Ttie  real  parties  In  intwest 
In  this  controversy  are  the  defendant  in  er^ 
ror  McKemie,  and  plaintiff  In  error  Wood. 
Both  McKemie  and  Wood  claimed  Qie  right 
to  the  lease  on  the  allotment,  of  John  Hep- 
son,  a  minor,  through  different  leases,  made 
by  different  guardians  of  said  minor.  The 
leases  to  McKemie  were  made  by  Jos^ita 
Fulsom,  who  was  appointed  guardian  of  said 
John  Hepson,  December  24, 1907,  by  the  coun- 
ty court  of  Haskell  county,  and  bear  date 
during  the  month  of  October,  1909.  The 
lease  on  the  surplus  allotment  was  for  five 
years,  that  on  the  homestead  for  one  year, 
each  beginning  January  1, 1910.  These  leas- 
es were  each  approved  by  the  county  Judge 
of  Haskell  county  on  November  29,  1909. 
The  lands  included  ther^  were  cultivated 
during  the  year  1810  by  Woods  and  Walker 
as  tenants  of  Wood.  Wood  claimed  title 
through  a  lease  made  by  L  O.  Cole,  who  also 
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claimed  to  be  the  guardian  of  John  Heinon, 
to  one  John  R.  Edwards,  and  which  lease 
waa  by  Edwards  assigned  to  Wood,  on  Au- 
gust 18,  1908.  This  lease  waa  entered  Into 
Id  the  month  of  August,  1905,  for  a  period  of 
five  years  hegtuning  January  1,  1906. 

As  a  part  of  their  case,  the  defendants 
offered  in  evidence  the  lease  made  by  the 
guardian,  Cole,  to  Edwards,  and  the  order 
of  the  'United  States  Court  for  the  Central 
District  of  the  Indian  Territory,  approving 
the  same.  The  court's  action  In  excluding 
as  evidence  the  documents  and  records  men- 
tioned Is  the  principal  error  urged  In  this 
court  The  auestions  involved  are:  (1) 
AVhether  a  lease  made  by  the  guardian  of  a 
minor  Choctaw  allottee,  otherwise  valid,  Is 
rendered  void  because  of  a  failure  to  record 
the  same  in  the  clerk's  office  of  the  United 
States  court  for  the  district  In  which  the 
laud  was  located,  within  three  months  after 
the  date  the  lease  was  signed  and  acknowl- 
edged, where  such  lease  was  recorded  within 
three  months  from  the  date  of  approval  by 
the  court.  (2)  Are  the  recitals  In  a  lease 
executed  by  one  claiming  to  be  a  guardian, 
and  which  lease  purports  to  have  been  ap- 
proved by  the  Judge  of  the  court  having  Ju- 
risdiction of  the  guardianship  proceedings, 
both  by  indorsement  on  the  lease  Itself,  and 
by  journal  entry  of  order  of  approval  made 
in  open  court,  competent  evidence  that  the 
lessor  was  in  fact  such  guardian? 

[1-3]  Turning  to  the  first  question  present- 
ed, we  find  that  section  29  of  the  Act  of  Con- 
gress of  June  28,  1S08  (30  Stat,  at  495), 
provides: 

"No  allottee  ahali  lease  his  allotmeDt,  or  any 
portion  thereof,  for  &  longer  period  than  five 
years,  and  then  without  the  privilege  of  renewaL 
Every  lease  which  is  not  evidenced  by  writing, 
Betting  out  specifically  the  terms  thereof,  or 
which  ia  not  recorded  in  the  clerk's  office  of  the 
United  State  court  for  the  district  in  which 
the  land  is  located,  within  three  months  after 
the  date  of  its  execution,  shall  be  void,  and 
the  purchaser  or  lessee  shall  acquire  no  rights 
whatever  by  an  entry  or  holding  thereunder. 
♦   *   • " 

It  is  necessary  therefore  to  jdetermine 
what  is  meant  by  that  part  of  the  foregoing 
act  providing  that  the  lease  shall  be  record- 
ed "within  three  months  after  the  date  of 
its  execution."  By  defendant  In  error  It  la 
Insisted  that  the  date  of  execution  refers 
to  the  date  of  signing,  or,  at  furthest, 
the  date  of  acknowledgment  of  the  lease. 
On  the  part  of  plaintiffs  in  error  It  is  urged 
that  the  date  of  execution  includea  the  date 
of  approval  by  the  court  having  jurisdiction 
of  the  proceedings.  By  the  act  of  March  3, 
1905  (33  Stat,  at  L.  lOGO),  making  appropria- 
tions for  the  expenses  of  the  Indian  De- 
partment, and  for  fulfilling  treaty  stipula- 
tions with  the  Indian  Tribes,  the  Secretary 
of  the  Interior  and  the  Attorney  General 
were  empowered  to  Investigate  leases  of  al- 
lotted lands  in  the  Indian  Territory,  and  to 
bring  suits  to  cancel  them  for  fraud.  The 
act.  however,  expressly  provided  that: 


BBFOBTEB  (OkL 

**No  lease  made  by  any  administrator,  execu- 
tor, guardian  or  curator,  which  has  been  Inves- 
tigated by  and  has  received  the  approvai  of  the 
United  States  court  having  jnriBdiction  of  the 
proceedings  shall  be  subject  to  suit  or  proceed- 
ings by  the  Secretary  ci  the  Interiw  or  At- 
torney GeneraL" 

And  that: 

"No  lease  made  by  any  administrator,  execu- 
tor, guardian,  or  curator  shall  be  valid  or  en- 
forceable without  the  approval  of  the  court 
having  jurisdiction  of  the  pnKKeding." 

It  Will  be  remtfnbered  tbat  tin  United 
States  courts  Id  ttie  Xndlan  Territory  bad 
the  powers  of  piobate.  Act  May  2,  180(K  e. 
182,  par.  SI.  26  SUt  at  L.  04;  Act  AprU  28, 
1904,  c  1824,  par.  2,  33  Stat  at  U  678.  It 
is  unnecessary  to  here  dlscoss  the  procedure 
in  force  In  the  United  States  courts  In  the 
Indian  Territory,  In  tha  matter  of  the  ap- 
pointment of  guardians  or  curators,  except 
to  note  that  the  appointment  of  all  guard- 
ians or  curators  was  made  eltiier  by  the 
court;  or,  U  by  tbe  clerk,  subject  to  conflrma- 
tlon  fay  die  court  According  to  the  plain 
letter  of  the  statuts,  no  lease  of  allotted 
lands,  made  by  a  gnardlan,  had  any  force 
without  tbe  approval  of  tbe  United  States 
court  bavlng  Jurisdiction  of  the  guardianship 
proceedings.  Morrison  t.  Bumette,  151  Fed. 
617,  83  O.  a  A.  S91;  Indian  Land  ft  Trust 
Co.  T.  Sboenfelt  S  Ind.  Ter.  41,  79  S.  W.  134. 

It  being  necessary.  In  order  that  the  lease 
should  be  valid  or  enforceable,  that  it  be 
approved  the  court,  the  lease  would  not 
be  executed,  within  the  meaning  of  tbe  act, 
until  It  received  tbe  court's  approval  The 
approval  waa  a  necessary  st^  In  the  ezecn- 
tloD  of  the  lease.  UnUl  that  was  done  tbe 
rights  of  the  lessee  were  Inchoate,  since  the 
court  may  not  have  approved  tbe  lease  as 
originally  prepared,  or  may  have  ordered 
changes  made  or  imposed  new  conditions  or 
additional  consideration,  whicb  would  have 
been  assented  to  tlie  parties.  In  oQier 
words,  the  approval  of  the  lease  being  Indis- 
pensable to  its  validity,  without  such  ap- 
proval titere  was  no  valid  or  enforceable 
lease.  The  statutes  must  be  read  togeUux 
and  each  given  effect  Our  positUm  finds 
abundant  support  in  the  authorities.  In 
Smltii  V.  Mayor,  etc.,  of  New  Tork  (Super. 
N.  Y.)  4  N.  T.  Supp.  449,  construing  the  I«WS 
of  1880,  a  050,  i  6,  providing  tluit  vpon 
the  filing  of  the  certificate  in  a  street  araeas- 
ment  proceeding  the  amount  fixed  thereby, 
"with  interest  thereon  from  tbe  date  there- 
of, and  no  more,"  should  be  the  extent  of  tlie 
lieu,  it  was  said      tbe  court : 

"In  my  opinion,  the  words  in  the  last  section, 
'date  thereof,'  should  bo  construed  aa  meaning 
from  the  date  of  the  filing  of  the  certificate; 
for  it  Is  the  filing  of  the  certificate  whicb  gives 
to  the  decision  of  tbe  commissionsm  its  vahdity, 
authority,  and  force." 

There  the  certificate  was  dated  March  2S, 
1S84,  but  vres  not  filed  until  March  3,  ISSe. 
A  well-considered  case  Is  that  of  Houston,  EL 
&  W.  T.  R.  Co.  V.  Keller,  90  Tex.  214,  220. 
37  &  W.  10G2,  1005,  where  tbe  "date  of  the 
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foreclosure  sale"  in  an  agreement  between 
a  Judgment  creditor  and  an  lusolrmt  railway 
for  reorganization,  in  whldi  tlie  creditors  as- 
signed their  Judgment  to  the  reorganiaers  in 
eonsideratioii  of  first  mortgage  bonds  of  tbe 
new  company,  it  being  provided  tliat  bonds 
Btaonld  be  delivered  witliln  six  months  after 
tbe  date  of  tbe  foreclosure  sale,  meant  the 
date  when  tbe  sale  was  completed,  and  not 
merely  tbe  date  when  tbe  property  was  bid 
off,  or  the  date  of  the  confirmation.  In  State 
ex  rel.  Stewart  t.  Henton,  48  Neb.  448,  67  N. 
W.  443,  the  provision  in  relation  to  the  for- 
feiture of  school  leases  held  by  nonresidents 
of  tbe  state,  found  in  section  I6,  c.  80,  art  1, 
Comp.  Stats.,  that  "the  forfeiture  may  be 
entered  by  said  board  after  90  days  from  tbe 
date  of  such  published  notice,"  was  held  to 
have  tbe  same  meaning  as  though  it  had 
read,  "after  90  days  from  the  completion  of 
tbe  publications  required  by  the  statuta" 
In  Orcutt  7.  Moore,  1S4  Mass.  48,  46  Am.  Rep. 
2re,  it  was  held  that  tbe  word  "date,"  in  tbe 
statutes  of  1874,  c.  Ill,  relating  to  tbe  re- 
cording of  mortgages  of  personal  property, 
was  not  limited  to  the  date  stated  in  the  in 
testimonium  clanse,  but  referred  to  tbe  day 
of  tbe  delivery  of  the  deed.  Other  cases 
bearing  upon  the  question  are:  De  Florez 
T.  Raynolds  (O.  C.)  8  Fed.  434;  United  States 
T.  Moore,  95  U.  S.  760,  24  L.  Ed.  B88;  Bement 
et  al.  T.  Trenttm.  Li  A  M.  Mfg.  Co.,  32  N.  J. 
Law  (3  Vroom)  613. 

The  presumption  that  the  lease  was  deliv- 
ered on  the  day  of  its  acknowledgment  is 
overcome  by  the  recitals  in  tbe  order  of 
approval,  showing  that  tbe  guardian  at  tbe 
time  presented  to  the  court  the  lease  con- 
tract, and  by  the  ftLct  of  the  Judge's  Indorse- 
vaeat  of  bis  approval  upon  the  lease.  To  sus- 
tain tbe  position  of  the  defendant  in  error, 
tbe  lease  was  void  when  approved,  because 
tbe  court's  approval  was  made  more  than 
three  months  after  the  date  on  which  tbe 
lease  was  signed  as  well  as  the  date  of  the 
acknowledgment  The  result,  then,  would  be 
that  if  a  lease  was  signed  and  acknowledged 
by  the  parties,  and  no  opportunity  was  afford- 
ed for  its  presentation  to  tbe  court  for  three 
months  thereafter,  a  valid  lease  could  not  be 
made,  and  thia  without  r^rd  to  tbe  fact 
that  court  might  not  be  In  session  at  tbe 
court  town  where  the  guardianship  proceed- 
ings were  pending,  during  the  three  months' 
period.  The  position  bears  its  own  refuta- 
tion. 

The  original  lease,  it  appears,  was  filed 
for  record  at  Tishomingo,  February  22,  1906, 
In  tbe  office  of  the  deputy  United  States 
clerk  and  ex  officio  register  of  deeds  for 
district  No.  22  of  the  Indian  Territory,  and 
recorded  In  Book  10  at  page  2QG.  Being  re- 
corded witbln  three  months  from  the  date 
of  Its  approval,  or  final  execution,  It  was  er- 
ror in  tbe  trial  court,  for  tbe  reason  assigned, 
to  sustain  the  objection  to  its  introduction 
as  evidence  on  the  part  of  the  defendants. 

[4]  Referring  to  tbe  second  error  mention- 


ed, was  there  sufficient  proof  that  I.  0.  Cole 
was  ever  tbe  guardian  of  tbe  minor  John 
Hei^n?  Tbe  only 'evidence  of  his  appoint- 
ment is  found  In  tbe  redtals  contained  in  tbe 
order  approving  the  lease,  and  In  tbe  lease 
itself  and  the  fact  of  tbe  approval  thereof. 
Had  there  been  no  guardianship  proceedings 
pending,  the  court  would  have  been  without 
Jurisdiction  In  tbe  premises.  The  recitals 
in  Its  orders  were  at  least  prima  facie  evi- 
dence that  the  lessor  was  the  duly  appointed 
and  acting  guardian,  though  it  would  have 
been  proper  to  have  introduced  a  duly  au- 
thenticated copy  of  tbe  original  letters  of 
guardianship,  or  tbe  order  of  appointment. 
The  failure,  however,  to  do  so  did  not  render 
the  record  evidence  offered  incompetent,  for 
it  Is  a  rule  recognized  by  tilgb  authority  that 
the  absence  of  an  entire  record  may  be  sup- 
plied by  recitals  In  the  JudgmMit  or  decree  of 
all  the  essential  facts,  Jurisdictional  or  other- 
wise; that  where  the  Judgment  or  decree  on 
which  the  party  adducing  it  in  a  collateral 
action  relies  as  a  muniment  of  title  or  as  a 
Unk  In  a  chain  of  tiUe  recites  all  the  essential 
facts.  Jurisdictional  or  otherwise,  In  regard 
to  tbe  proceedings  In  which  it  was  rmdered, 
tbe  record  of  such  Judgment  or  decree,  or  a 
duly  authenticated  copy  thereof,  la  admis- 
sible as  prima  fade  evidence  at  least,  with- 
out producing  a  complete  record  or  transcript 
of  tbe  proceedli^'  Wilson  et  ux.  v.  Spring, 
38  Ark.  101;  Monk  v.  Home,  38  Miss.  100, 
7S  Am.  Dec.  94;  Yerhlne  v.  Ragsdale,  96 
Tenn.  632,  35  8.  W.  556;  Truebart  v,  Mc- 
Mlchael,  46  Tex.  222 ;  Beck  et  al.  v.  Hender- 
son, 76  Go.  860;  Blackbnm  v.  Jackson  et  al., 
26  Mo.  308;  Simmons  v.  Thredioar,  118  Cat 
100,  60  Paa  812.  It  ms  therefore  error  for 
tbe  coart  to  refuse  to  admit  In  evidence  Uie 
guardian's  lease  oi  Angnat,  1906,  ^tproved  in 
February,  1906,  and  the  order  of  approral. 
The  latter  lease  covnced  tiie  same  land  in- 
clnded  in  tbe  lease  made  by  FnlsiHn,  asgoaid- 
Ian,  to  d^bndant  In  orror  McKemle.  Both 
leases  included  the  year  1910;  ^Hie  impor- 
tance therefore  of  the  mrigbial  lease  as  e 
muniment  of  title  to  defendant  In  error  Wood 
is  readily  apparent  Whether  said  lease  was 
In  force  when  the  cause  of  action  arose,  we 
are  not  advised.  From  tbe  order  of  ap- 
proval it  appears  that  the  former  lease  only 
Included  tbe  surplus  allotment  What  part 
of  the  attached  property  was  grown  on  the 
surplus,  and  what  iwrUon  on  the  homestead, 
we  are  unable  to  here  determine  These  and 
other  Questions  suggest  thems^ves,  and  can 
only  be  determined  upon  a  further  bearing. 
Tbe  only  question  necessary  for  bar  consid- 
eration is  tbe  action  of  the  court  in  excluding 
as  evidence  the  writings  and  record  herein 
referred  to.  As  we  have  seen,  in  this  tbe 
court  erred. 

Tbe  Judgment  should  thraefbre  be  reversed, 
and  tbe  cause  remanded. 

PBRODBIAH.  Adopted  in  wbol& 
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BLACK  et  al.  t.  HAYNBS.   CNo.  4740J 
(Bnpreme  Coort  of  Oklahonia.    July  14,  1914. 
Bahearisff  Denied  Jan.  9,  19Uk) 

fSyllaiut  li/  the  Oomri.) 
WHXS  (f  6»)  —  OWNBBSHIP  OF  Propkkit  — 

SvBVivxiTa  Wife— JoiNn.T  Aoquzbed  Pbot- 

EBTT. 

Section  8985,  Compiled  Laws  of  Oklahoma 
1909  (section  8418,  Kevised  Laws  of  Oklahoma 
1910),  providing  that,  "when  aoy  peraon  having 
title  to  any  estate  not  othwwise  limited  by 
marriage  contract  dies  wlthoat  disposing  of  the 
estate  by  will.  It  desceods  and  must  be  distribut- 
ed in  the  followiag  manner:  *  *  *  Second. 
If  the  decedent  leave  no  issue,  the  estate  goes 
one-half  to  the  snrvlving  bnaband  or  wife,  and 
the  remaining  one-half  to  the  decedent's  uither 
or  mother,  or^  if  he  leave  both  father  and  moth- 
er, to  them  m  equal  shares ;  but  if  there  be 
no  father  or  mother,  then  said  remaining  one- 
half  goe^  in  eaual  shares,  to  the  brothers  and 
sisters  of  the  decedent,  and  to  the  children  of 
any  deceased  brother  or  sister,  by  right  of  rep- 
resentation. If  decedent  leave  no  issue,  nor  hus- 
band nor  wife,  the  estate  must  go  to  the  father 
or  mother,  or  if  he  ileave  both  father  and  moth- 
er, to  them  in  equal  shares ;  provided,  that 
in  all  cases  where  the  property  is  acquired  by 
the  joint  industry  of  husband  and  wife  during 
coverture,  and  there  is  no  issue,  the  whole  es- 
tate shall  go  to  the  survivor,  at  whose  death,  if 
any  of  the  said  property  remain,  one-half  of  such 
property  shall  go  to  the  heirs  of  the  husband 
and  one-half  to  the  heirs  of  the  wife,  according 
to  the  right  of  representation" — construed,  and 
Held  not  to  preclude  the  surviving  wife  from 
disposing  of  by  will  such  jointly  acquired  prop- 
erty, inherited  by  her  from  the  deceased  hus- 
band. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §S  5-10;  Dec.  Dig.  §  6.*] 

Biddle  and  Bleakmore,  JJ.,  dissenting. 

Error  from  District  Coar^  Love  Gocnty; 
S.  H.  Russell,  Judge. 

Action  by  R.  H.  Haynes,  administrator, 
against  Sam  Black  and  others.  Juc^ment 
for  plaintiff,  and  defendants  bring  error. 
Reversed  and  rendered, 

Eddleman  ft  Graliam,  of  Marietta,  and 
Davis  ft  Davla,  of  Galneavllfe,  Tex.,  tbr 
plalntUb  In  eraor,  Cmce  ft  Potter,  of  Ard- 
more,  for  defendant  in  error. 

KANE,  C,  J.  This  proceeding  In  error 
seeks  to  review  the  action  of  the  trial  court 
In  an  action  wherein  the  defendant  In  error, 
as  administrator  of  the  estate  of  N.  J.  Dech- 
erd,  who  died  in  October,  1910,  without  is- 
sue, leaving  a  surviving  wife,  B.  L.  Decherd, 
who  subsequently  died,  brought  suit  to  recov- 
er one-half  of  the  estate  left  by  said  deceas- 
ed Decherd's  wife;  such  estate  having  been 
acquired  by  her  by  inheritance  from  her  de- 
ceased husband,  it  previously  having  been 
acquired  during  coverture  by  the  joint  Indus- 
try of  said  hnsband  and  wife.  The  cause  was 
tried  on  an  agreed  statement  of  facts.  Para- 
graph 4  of  said  statement  is  as  follows: 

"Now  it  is  agreed  by  the  parties  that,  if  the 
said  E.  L.  Decherd  could  lawfully  dispose  of 
said  property  by  will,  then  the  plaintiff  has  no 
right  to  recover,  and,  it  she  could  not  lawfully 
dispose  of  said  property  by  will,  then  tiie  plain- 
tifl  is  entitled  to  recover  one-half  of  the  same. 
It  is  farther  agreed  that  said  E.  L.  Decherd 


(the  wife)  during  her  lifetime  did  not  dfapOM 
of  any  of  said  property  or  attempt  to  diqwse 
of  it,  exc^t  by  said  wilL" 

Section  8986,  Compiled  Laws  of  Oklahoma 
1909  (section  8418,  Berlaed  Laws  OkUboma 
1910).  reads  as  foUows: 

"When  any  neieon  having  title  to  any  estate 
not  otherwise  limited  by  marriage  contract,  dies 
without  disposing  of  the  estate  by  will,  it  de- 
eaeada  and  must  he  distributed  in  tbe  fbllowinf 
manner:  *  •  *  Second.  If  the  decedent  leave 
no  issue,  the  estate  goes  one-half  to  tbe  surviv- 
ing husband  or  wife,  and  the  remaining!  one-half 
to  the  decedent's  father  or  mother,  or,  if  he  leave 
both  father  and  mother  to  them  in  equal  shares." 
But  "if  there  be  no  father"  or  mother,  then  said 
remaining  "one-half  goes,  la  equal  shares,  to 
the  brothers  and  sisters  of  tbe  decedent,  and  to 
tbe  children  of  any  deceased  brother  or  sister, 
by  right  of  representation.  If  decedent  leave 
no  issue,  nor  husband  nor  wife,  the  estate  must 
go  to  the  father  or  motlier,  or  if  he  leave  both 
father  and  mother,  to  tiiem  in  equal  shares. 
Provided ;  that  in  all  cases  where  the  property 
is  acquired  by  the  joint  indnstry  of  hnsband  and 
wife  during  coverture,  and  there  is  no  issue,  tbe 
whole  estate  to  go  to  the  survivor,  at  whose 
death  If  any  of  the  said  property  remain,  one- 
half  of  such  property  sball  go  to  the  heirs  of  tbe 
husband  and  one-half  to  tbe  heirs  of  the  wife, 
according  to  the  right  at  representation." 

If  the  estate  bad  beea  acquired  by  Qu 
deceased  bnaband  prior  to  his  marriage,  If 
he  died  intestate  and  without  Issue,  one-half 
of  it  would  have  descended  without  any  lim- 
Itationa  to  the  wife.  Here  the  estate  was 
acquired  by  the  joint  Industry  of  the  hus- 
band and  wife  during  ooverture.  What  rea- 
son for  making  a  provlsitm  which  gives  (be 
wife  the  right  to  dissipate  the  estate,  dis- 
pose of  it  by  conveyance,  or  sprad  all  of  it 
during  her  lifetime,  yet  if  she  be  saving  and 
frugal,  economical  and  wise,  thereby  ine- 
venting  the  estate  frou  decreasing,  prohibits 
her  from  disposing  of  part  of  it  by  devise? 
This  proviso,  in  case  the  taudiand  died  intes- 
tate, leaving  a  wife  surviving,  creates  an 
estate  in  the  manner  of  ciniimunlty  property. 
It  is  the  general  rule  that  in  the  absenoe  of 
an  antenuptial  agreement  to  the  ctmtraiy  in 
jurisdictions  where  the  system  of  conmiuni^ 
Xtrajtettj  prevails,  upon  tbe  death  of  titbes 
the  husband  or  wife,  me-balf  vests  In  the 
heirs  of  the  dec«ised.  27  Oyc.  1708.  It 
seems  quite  clear  Quit  the  purpose  ct  the 
section  under  consideration  is  to  provide  a 
general  rule  of  descent,  uid  that  tbe  first 
sentence  thereof.  "When  any  peraon  having 
title  to  any  estate,  not  otherwise  limited  by 
marriage  ctvitract,  dies  without  disposing  of 
the  estate  by  will,  it  descends  and  must  be 
distributed  in  the  following  maimer:  «  •  •  " 
— ^relates  to  and  qnallflea  the  whole  aectlon. 
If  the  Boape  of  tbe  section  and  the  perstHW 
to  whom  it  applies,  viz.,  any  person  having 
an  estate  who  dies  without  disposing  of  It 
by  will,  is  kept  in  mind,  it  will  become  quite 
apparent  that  it  was  not  the  Intentltm  of  the 
Legislature  that  the  alienation  of  property 
acquired  by  the  joint  Industry  ot  the  bus- 
band  and  wife  during  coverture,  which  de- 
scends to  a  surviving  ^wuse,  should  be  hedg- 
ed about  by  any  other  Umitattoia  than  those 
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applicable  to  property  otherwise  inherited. 
If  we  read  the  proviso  In  connection  with 
the  sentence  quoted  above,  &  fair  inteipreta- 
tloD  of  it  woald  be  as  follows: 

"Provided  that  In  all  cases  where  the  propert; 
is  acquired  by  the  Joint  industry  of  husband  and 
wife  durios  coverture,  and  there  is  no  iune,  the 
whole  estate  shall  go  to  the  lurvivor  at  whoM 
death,  If  any  of  said  proper^  remain  (undis- 
posed of  by  will),  one-half  of  such  property  shall 
go  to  the  heirs  o£  the  husband  and  one-balf  to 
the  hein  of  the  wife,  accordinc  to  their  right 
of  representation," 

Thia  coDfltmctloa  seems  to  harmonize  with 
xu>t  only  the  letter,  bat  also  the  ai^rit,  of  the 
act 

The  ptalntUTs  In  enor  are  precluded  from 
Digliig  that  the  action  vonld  not  lie  in  the 
name  of  the  administrator  under  the  stipula- 
tion hereinbefore  eet  on^  it  b^ng  there 
agreed  that: 

"If  the  spouse  could  not  lawfully  dispose  of 
said  property  by  will,  then  the  plaintifl  is  enti- 
tled to  recover  one-half  of  the  same." 

The  judgment  of  the  lower  court  is,  accord- 
ingly, reversed,  and  Judgment  is  here  render- 
ed In  tavor  of  the  plaintiff  In  error  as  against 
the  defendant  In  error.  All  the  Justices  con- 
cur, except  RIDDLD  and  BLBAKMOBB,  JJ., 
who  dissent 

MASTERS  et  aL  t.  BOYES  et  al.  (No.  8900.) 
(Supreme  Court  of  Oklahoma.   Dec.  22,  18140 

(SyUttlma  &v  the  Oovri.) 

QUAaARTT  (S  45*)— DfiFXKSI— NonOB— IKSOI^ 

Under  an  absolute  and  unconditional  guar- 
anty, the  duty  is  upon  the  guarantor  to  see  that 
hia  contract  of  ^aranty  is  folfilled,  and  that 
the  obli^Uons  of  the  principal  are  discharged 
at  maturity ;  and  in  the  absence  of  fraud  which 
may  be  the  proximate  cause  of  damage  to  the 
guarantor,  a  lack  of  notice  and  demand,  or  the 
fact  tiiat  the  principal  at  maturity  of  bis  ob- 
linticm  was  solvent  and  afterward  became  in- 
solvent,  does  not  constitute  a  defense  that  will 
discharge  the  guarantor  from  liability. 

[Ed.  Mote.— BVir  other  cases,  see  Ouaranty, 
Cent  Dig.  |  65 ;  Dec.  Dig.  %45.*} 

Commiseloners'  Opinion,  Division  Na  2. 
Error  from  District  Court,  Noble  County; 
Wm.  M.  Boles,  Judge. 

Action  by  H.  U  Boyes  and  another  against 
Ceo.  A.  Masters  and  others.  Judgment  for 
plaintlfrs,  and  defendants  bring  error.  Af- 
firmed. 

John  J.  Jones,  of  Chanute,  Kan.,  James  W. 
Beld,  of  Parsons,  Kan.,  and  James  A.  Allen, 
of  Chanute,  Kan.,  for  plaintiffs  la  error. 
Harris  &  Nowlin  and  W.  H.  Zwlck,  all  of 
Oklahoma  City,  for  defendants  In  error. 

HARRISON,  G.  This  was  an  action  by  H. 
L.  Boyea  and  the  Farmers'  &  Mercliants' 
Bank  of  Perry,  of  which  H.  L,  Boyes  was 
president,  against  George  A.  Masters  and  S. 
A.  Wlckard,  upon  a  promissory  note  for  $2,- 
564.75,  executed  by  S.  A.  Wlckard  and  George 
A.  Masters  as  collateral  security  for  the  pay- 
ment of  a  note  of  like  amount  executed  on  the 
same  day  by  the  Stanley  Basin  Dredging 


Company.  From  the  Judgment  In  favor  of 
plaintiffs,  defendants  appeal.  ThB  question 
Involved  is  presented  in  plaintiffs  in  error's 
brief  in  the  following  language: 

"Does  plaintiffs'  neglect  and  failure  to  collect, 
or  attempt  to  collect,  from  the  Stanley  Basin 
Dredging  Company  its  note,  while  it  was  sol- 
vent, and  the  subsequent  disbursement  by  the 
Staidey  Basin  Dredging  Company  of  its  assets 
and  consequent  insolvency  resulting  in  complete 
loss  to  the  defendants^  when  properly  pleaded, 
constitute  a  defense?" 

The  material  facts  are:  That  the  Stanley 
Basin  Dredging  Company  became  indebted  to 
the  Farmers'  &  Merchants'  Bank  to  the 
amount  of  $2,564.75  on  overdrafts  drawn  by 
Geo.  A.  Masters,  which,  upon  the  written  re- 
quest of  S.  A.  Wlckard  and  his  personal 
promise  to  see  that  same  would  be  paid,  the 
bank  had  honored.  Not  being  able  to  pay 
the  overdraft,  the  dredging  company  execut 
ed  Its  note  for  the  amount  thereof,  and,  as  a 
guaranty  that  such  note  would  be  paid  at 
maturity,  S.  A.  Wlckard  and  George  A.  Mas- 
ters executed  their  promissory  note  to  the 
bank  for  a  like  amount  Wlckard's  and  Mas- 
ter's note  was  indorsed  as  follows: 

"This  note  is  given  as  collateral  to  a  note 
given  by  the  Stanley  Basin  Dredging  Company, 
by  Wickard,  per  Jarrett,  Secy~  for  the  same 
amount  and  same  date,  and  to  be  void  If  said 
Stanley  Basin  Dredging  Company  note  is  paid 
when  due," 

S.  A.  Wlckard  was  president  of  the  Stan- 
ley Basin  Dredglzv  Company,  and  George  A. 
Masters  was  the  person  who  bad  drawn 
checks  in  the  name  of  the  dredging  company 
on  the  i^rmers*  &  Merdiants*  Bank.  The 
dredging  company's  note  was  signed  by  8.  A. 
Wldcard  as  president,  and  J.  H.  Jarrett  as 
secretary,  thereof,  under  the  corporate  seal 
of  said  company.  Upon  the  dredging  con^ 
pany's  failure  to  pay  Its  note  at  maturity, 
the  bank  loought  suit  and  obtained  a  judg- 
ment against  it  for  the  amount  of  the  note. 
An  execution  was  Issued  against  the  dredg- 
ing company  and  returned  nnsatlsfled.  There- 
after an  alias  execution  was  issued,  which 
was  also  returned  unsatisfled.  Whereupon 
H.  Tj.  Boyes  and  the  bank  brought  salt  against 
S.  A.  Wlckard  land  George  A.  Masters  as 
guarantors  of  the  payment  of  the  dredging 
company's  note,  with  the  result  above  stated. 

It  Is  claimed  by  plaintiffs  in  oror  that  the 
dredging  company  was  solvit  at  the  ma- 
turity of  its  note,  but  was  insolvent  at  the 
time  this  suit  was  instituted,  and  that,  if  the 
bank  had  exercised  due  diligeuce  In  the  col- 
lection of  the  dredging  company's  note  at  ma- 
turity, or  had  given  notice  to  Wlckard  and 
Masters  of  the  dredging  company's  default 
or  made  demand  on  them,  they  could  have 
protected  themselves  from  loss  while  the 
dredging  company  was  solvent  Hence  the 
pivotal  point  In  the  question  presented  here 
is  whether  the  failure  of  the  bank  to  give 
notice  and  make  demand  constituted  a  de- 
fense to  plaintiffs'  action.  A  number  of  au- 
thorities are  cited  by  plaintiffs  In  error, 
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among  which  1b  Wood  t.  Farnham,  1  Okl.  37S, 
38  Pac.  867,  20  Gyc.  1470,  and  authorittea 
dted  In.  note,  In  minport  of  the  contenUon 
that,  where  it  can  be  afDrmatlTely  shown 
that  a  guarantor  has  Bostalned  damage  from 
want  ot  notice,  such  damage  will  dbnstltute 
a  defense  pro  tanta  Not  dissenting  from  the 
ded^ous  cited  by  jdalotiffs  In  error  In  cases 
where  they  are  applicable  to  the  ccmdltions 
set  forth  In  the  contract  of  guaranty  and  the 
facts  in  the  case,  and  aside  from  the  plain 
language  of  our  statutes,  we  cannot  'be  con- 
strained to  believe  that  defendants  herein 
sustained  any  damage  ftom  lack  of  notice. 
The  facts  are  that  Masters  issued  the  over- 
drafts which  created  the  indebtedness  against 
the  dredging  company,  and  which  were  hon- 
ored hy  the  bank,  upon  the  written  request 
of  Wlckard,  the  president  of  the  dredging 
company.  Wlckard  and  Jarrett,  as  president 
and  secretary,  respectively,  of  the  company, 
signed  the  compnny's  note,  and  on  the  same 
day,  and  as  part  of  the  same  transaction, 
Wlckard,  the  president  of  the  company,  and 
Masters,  the  man  who  had  drawn  the  over- 
drafts, gave  their  personal  note  as  a  guaran- 
ty that  the  dredging  company's  note  would 
.be  paid.  It  also  appears  from  plaintiffs  in 
error's  testimony  that  subsequently  to  these 
transactions  the  dredging  company  declared 
a  10  per  ceut  dividend  on  a  $45,000  capital 
stock,  which  dividend  of  $4,500  was  disbursed 
among  the  stockholders  of  the  company.  Un- 
der this  state  of  facts  we  cannot  believe  that 
the  officers  of  the  dredging  company  did  not 
have  actual  knowledge  of  the  maturity  of 
the  company's  obligations,  or  that  any  dam- 
age they  may  have  sustained  was  due  to  a 
lack  of  notice.  But  If  the  facts  in  the  case 
at  bar  did  not  take  It  out  of  the  rule  contend- 
ed for  in  the  cases  cited  by  plaintiffs  In  er- 
ror, the  plain  provisions  of  onr  statutes  woul4 
themselves  do  so.  Section  3573,  Comp.  Laws 
1909,  defines  a  guaranty  as  follows: 

"A  guaranty  is  a  promiBe  to  answer  for  the 
debt,  default  or  miscarriage  of  another  person." 

Section  3583  reads: 

"A  guaranty  1b  to  be  deemed  unconditional 
unless  its  terme  import  some  condition  {decedent 
to  the  liability  of  the  guarantor." 

Section  35S4  reads: 

"A  guarantor  of  payment  or  performance  Is 
liable  to  the  guarantee  immediately  upon  tbe 
default  of  the  principal,  and  without  demand  or 
notice." 

In  view  of  these  statutes  we  are  not  per- 
suaded to  follow  what  appears  to  us  as  dic- 
tum In  Wood  T.  Famham,  1  OkL  ZT5,  SS 
Vac  807,  nor  that  In  Vinal  t.  Bichardson, 
95  Mass.  <13  Allen)  62&  Ib  Wood  T.  Fam- 
ham, supra,  ou  page  377  of  1  Okl.,  oa  page 
868  of  33  Pac,  it  Is  true  that  the  court  used 
the  following  language: 

"Id  the  case  at  bar,  if  the  appellant  suffered 
any  loss  or  damages  by  the  default,  negligence, 
or  lfi<'liO!4  of  the  apiirllee,  it  is  a  proper  mattf.'r 
of  deffiise." 

But  in  this  case  the  court  also  held: 
"In  a  complaint  against  a  guarantor  of  ^ 
promissory  note^  it  is  not  naccssaiy  to  allege 


dilifrence  on  the  part  of  the  payee  to  make  col- 
l(K<tioD  from  the  maker  of  the  note ;  and  a  com- 
plaint failing  to  aJlege  such  diligence  la  not  bad 
00  demurrer." 

Section  3  of  the  syllabus  In  this  case  is  as 

follows : 

"The  guarantor  of  a  promissory  note  is  liable 
at  once  on  the  maturity  of  the  note,  if  such  note 
be  not  paid  by  tbe  maker.  The  fact  that  tbe 
note  is  not  paid  at  maturity  fixes  the  liability 
of  tbe  guarantor." 

In  Tlnal  t.  Kidiardson,  supra,  the  Massa- 
chusetts court  said: 

"Practically  it  is  almost  invariably  treated  as 
a  matter  of  defense,  by  way  of  discharge  froin 
the  contract,  and  not  merely  as  a  defeat  of  the 
suit." 

In  Welch  V,  Walsh,  177  Mass.  555,  59  N. 
B.  440,  52  L.  B.  A.  782,  83  Am.  St  Rep.  302, 
the  Massachusetts  court  not  only  held  this 
language  to  be  obiter,  but  also  inconsistent 
with  Insurance  Co.  v.  Simmons,  131  Mass.  85. 
41  Am.  Rep.  196,  and  in  the  same  opinion, 
the  court  said: 

"And  we  are  of  the  opinion  that,  when  the 
obligation  of  the  guarantor  is  to  pay  a  definite 
Bum  at  a  definite  time,  it  is  his  duty  to  aee  that 
the  sum  guarnnteed  is  paid,  and  that  there  is 
no  duty  on  the  creditor  to  give  notice  to  the 
guarantor  of  a  default  in  payment  by  the  prin- 
cipal debtor,  and  that,  if  the  guarantor,  in  vio- 
lation of  hie  duty,  has  slumbered  because  he  sup- 
posed that,  in  the  absence  of  a  demand  by  the 
creditor  the  act  guaranteed  had  t>een  performed 
by  the  principal  debtor,  and  has  suffered  dam- 
age from  BO  doing,  he  has  nothing  of  which  he 
can  complain  but  his  own  negligence,  and  is 
liable  to  pay  the  mm  which  he  guaranteed 
should  be  paid." 

In  Bank  of  Newbury  v.  Sinclair,  60  N.  H. 
100,  49  Am.  Bep.  307,  the  court  said: 

"The  terms  of  a  guaranty  seem  to  impose  on 
the  guarantor  the  duty  of  seeing  whether  the 
principal  pays.  If  tbe  prindpai  does  not  pay, 
and  tbe  guarantor  snatama  loss  through  ignor- 
ance of  tus  default,  the  loss  is  owing  to  his  own 
negligence,  and  it  seems  much  more  appropriate 
that  It  should  be  tionie  by  him  than  by  tbe  per- 
son to  whom  ba  has  agreed  to  be  answerable 
upon  the  principal's  default.  *  •  • » 

This  rule,  which  Is  supported  by  the  weight 
of  both  English  and  American  authorities, 
places  the  duty  upon  the  guarantor  to  see 
that  hia  cmitract  of  guaranty  is  fulfilled, 
and  this  doctrine  Is  given  voice  by  our  Leg- 
islature in  the  above  statute,  which,  In  fix- 
ing tbe  liability  upon  the  guarantor  im- 
mediately upon  tbe  default  of  the  principal, 
logically  Imposes  upon  him  the  burden  of 
seeing  that  his  contract  of  guaranty  is  ful- 
filled at  maturity.  See  Lumber  Co.  t.  Eld- 
ridge,  171  Mass.  516,  51  N.  B.  9,  41  U  a  A. 
617,  68  Am.  St  Rep.  446;  Cobb  v.  Little, 
2  Greeul.  (Me.)  261,  11  Am.  Dec.  72.  And  it  Is 
equally  well  settled  that  proof  that  the  prin- 
cipal was  solvent  at  the  time  of  the  maturl- 
ty  of  his  note,  and  afterward  became  Insol- 
vent, constitutes  no  defense  to  an  action 
against  the  puarantor.  See  Brown  v.  Curtiss, 
2  N.  Y.  (Conist)  225;  Roberts  v.  Hawkins, 
70  Mich.  500,  38  N.  W.  575;  Flentham  v. 
Steward,  45  Nob.  640,  63  N.  W.  924;  Huff 
V.  Slife,  25  Keb.  448,  41  N.  W.  289,  13  Am. 
St  Rep.  497;  Delsman  r.  Fiiedlander,  40 
Or.  33.  68  Paa  297. 
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Upon  the  geaeral  doctrine  flztog  the  11a- 
blUt;  upon  tbe  gnarantor  upon  default  of 
the  principal  at  maturity  ot  his  obligation, 
see  Bloom  v.  Warder-Mitdiell  Ck>..  13  Neb. 
476,  14  N.  W.  395;  Hungerford  v.  O'Brien. 
3T  Minn.  306,  34  N.  W.  161 ;  Merrttt  v.  Hass, 
106  Minn.  275,  118  N.  W.  1023,  119  N.  W. 
217,  21  L.  a  A.  (N.  SO  158;  Miller  t. 
Lewl«ton  Mat  Bk^  18  Idaho.  124,  108  Pac. 
901;  Wflkinson-Oadls  Co.  t.  Van  Riper,  63 
N.  ?.  Law,  S94.  4S  Atl.  6TS ;  rmier  et  al.  t. 
Tomllnson  &  Bros.,  68  Iowa,  111,  12  N.  W. 
12T;  Hoyt  T.  Quint,  106  Iowa,  443,  75  N,  W. 
3^;  Blandlng  t.  WIseley  et  al.,  107  Iowa, 
46,  77  N.  W.  608;  Wright  r.  Dyer,  48  Mo. 
525;  Warder,  Bnahnell  &  Gleesner  Ca  t. 
Johnson,  114  Ha  App.  671.  00  &  W.  892; 
Baker  t.  Kelly,  41  Ml8&  696;  98  Am.  Dec. 
274;  Bnmn  t.  Cartlas,  2  N.  T.  226;  Brandt 
on  Surety,  I  170;  Donngerberg  t.  Opp«i- 
helmer.  16  Wash.  290,'  46  Pac.  264 ;  Jenkins 
r.  WllUnson,  107  N.  G.  707,  12  S.  B.  630, 
22  Am.  St  Rep.  911;  Fegley  r.  Jennings, 
44  Fla.  203,  32  South.  878,  108  Am.  St  Sep. 
1412 :  Penny  t.  Crane  Bros.  Mfg.  Co.,  80  111. 
244;  Gage  t.  Mechanics*  Nat  Bk.  of  OUca- 
eo,  79  111.  62;  Roberts  t.  Riddle,  79  Pa.  468; 
Hcyman  t.  Dooley,  77  Md.  162.  26  AtL  117, 
20  U  B.  A.  259;  Kl^  T.  Kern,  94  Tom. 
34.  28  S.  W.  295;  14  Am.  ft  Eng.  Bnc.  (2d 
Ed.)  1146-1148;  20  Oyc.  1460,  and  cases 
dted. 

Many  other  equally  well-reasoned  optn- 
ions  might  be  idted  In  support  ot  the  doc- 
trine that,  nnder  an  atmdnte  and  uncondi- 
tional guaranty,  the  doty  la  upon  the  guar- 
antw  to  see  that  hla  ecmtraet  of  guaranty 
iB  fulfilled,  and  that  the  obligatimu  of  the 
principal  are  discharged  at  maturity;  and, 
In  the  absence  of  traoA  which  may  be  the 
proximate  cause  of  damage  to  the  guarantor, 
t  lade  of  notice  and  demand,  or  the  fact 
that  tbe  principal  at  maturlly  of  hla  obliga- 
tion was  solvent,  and  afterward  became  In- 
ulrent  does  not  constitute  a  defense  tliat 
vtll  discharge  tbe  gnarantxir  from  UahiUty. 

Tba  lodgment  to  alBrmed.  • 

PER  OTTRIAM.  Adopted  Ui  whf^e 


ABBOTT  et  aL  T.  DINOTJS.    (No.  8940.) 

(Bopreine  Court  of  Oklahoma.   Not.  17,  1814. 
Rehearing  Denied  Jan.  0,  1915.) 

(Svllabua  by  t\e  Court.) 
1  Plbaoiito  (8  428*)— Pbtttion— Objection. 

Where  tiie  suffldency  of  a  petition  la  chal- 
M^ed  aoldy  an  objection  to  the  introduction 
w  eridence  thereunder,  such  objection,  not  be- 

favored  by  the  courts,  should  generally  be 
OTerruled,  anlesa  there  Is  a  total  failure  to  al- 
1^  Mme  matter  essential  to  the  relief  soaitbt, 
ud  ihonld  seldoin,  if  ever,  be  Bustaioecl  when 

allegations  are  simply  Incomplete,  indefinite, 
"f  CDnclasions  of  law. 

„IE(L  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1433-1436 ;  Dee.  Dig.  §  428.*] 


2.  MtrNtCIFAI)    0(»P0BATI01tS    (]    706*)  — 

Stbeets  —  Damaokb  —  Petition  —  Sufti- 

The  petition  in  this  case,  measured  by  the 
abore  mle,  is  suffloient 

[Gd.  Notew~For  other  cases,  see  Manlclpal 
Corporations,  Oent  Dig.  |  1&L8;  Dec.  Dig.  f 
706.*] 

3.  Mtjnioifal    Cobforatioks    (I    70s*)  — 
Stbbbts— Cabb  Skquibed. 

The  obligation  which  the  law  Imposes  upon 
a  driver  of  a  horse-drawn  Tchide  is  to  exercise 
reasooable  care,  to  the  end  of  keeping  his  hor<ieB 
and  vehicle  under  such  control  as  to  be  able  to 
prevent  a  collision  with  other  vehicles  or  pedes- 
trians on  the  highway. 

[Ed.  Note.— For  other  cases,  see  Monicipal 
Corporations,  Cent  Dig.  H  1616-1617;  Dec. 
Dig.  I  706.*i  - 

4.  mukicirai.  oobpobations   (j  705*)  — 
Stbset»— Cabs  Rbquibbd. 

While  the  law  does  not  make  a  driver  upon 
a  public  street  or  highway  an  insurer  againBt 
accidents  which  may  happen  because  of  his  be- 
ing there,  yet  it  demands  of  him  the  exercise  of 
reasonable  or  ordioar;  care;  and,  as  in  every 
other  situatioa,  this  degree  of  care  is  one  com- 
mensurate with  the  danger  tp  others  which  at- 
tends the  particular  sitnation, 

[Ed.  Note.— For  otiier  cases,  see  Mnnldpal 
Corporation^  Cent.  Dig.  H  1010-1617;  I^. 
Dig.  i  705.*] 

5.  Tkial  (S  168*)— Dsuotxoh  or  Vebdiot— 

EVXDGNOK. 

It  is  ouly  when  the  evidence,  with  all  the 
Inferences  the  jury  could  justifiably  draw  trom 
it,  will  be  insufficient  to  sapport  a  verdict  for 
plaintiff  that  the  court  is  authorized  to  direct  a 
verdict  for  defendants;  and,  unless  tbe  conclu- 
sion follows  88  a  matter  of  law  that  no  recovery 
can  be  had  upon  any  view  that  can  be  properly 
taken  of  the  facts  which  the  evidence  tends  to 
establish,  the  case  should  be  left  to  the  jury, 
under  proper  instructions. 

lEd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  341,  8S1-387,  389;  Dea  Dig.  §  168.*] 

6.  McmOIPAZ.    CotfFOKATIOBB     (|    706*)  — 

Stbeetb  -~  Damagu  —  BorsioiKiicT  or 

EVinENOB. 

The  evidence  is  discossed  in  the  opinion  and 
held  sufficient. 

[Ed.  Note—For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1618;  Dec  Dig.  S 
706.*] 

CommlsBloners*  Opinion.  Dlvbdon  Mo.  2. 
Error  from  District  Court,  Clereland  Coun- 
ty ;  B.  McMillan,  Judge. 

Action  by  Rebecca  Dlngna  against  Charles 
B.  Abbott  and  another.  Judgment  for  platn- 
tiir.  and  defendants  bring  error.  Affirmed. 

W.  L.  Eagleton,  of  Konnan,  for  platotlfls 
in  ernv.  J.  B.  Dudley,  of  Norman,  for  de- 
foidant  In  emnr. 


BREWER,  C.  This  Is  a  suit  brought  by 
Rebecca  Dingus,  as  plaintiff  below,  against 
plaintiffs  In  error,  as  defendants,  to  recover 
damages  for  personal  injuries  and  tbe  de- 
struction of  a  carriage  caused  by  a  runaway 
team  belonging  to  defendants.  The  cause 
was  tried  to  a  Jury,  and  a  verdict  returned 
In  plaintiff's  favor  for  the  sum  of  $235.  The 
defendants  below,  feeling  aggrieved,  have 
brought  the  case  here  for  review,  and  argue 


*for  other  cases  see  same  topic  and  section  NUUBRR  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Bsp'r  Indexes 
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for  a  reversal,  three  propoalttons :  First,  the 
sufficiency  of  the  petition ;  second,  the  sufB- 
dency  of  the  evidence ;  and  third,  the  giving 
of  certain  Instructions  and  the  refusal  of  oth- 
ers. We  shall  discuss  the  points  in  the  order 
named. 

[1,  2]  (1)  Are  the  allegations  of  the  [>etltlon 
sufficient?  It  was  not  attacked  In  the  lower 
court  by  demurrer  or  motion  to  make  more 
definite  and  certain.  Ita  sufficiency  was  first 
challenged  by  an  objection  to  the  introduction 
of  any  evidence.  As  a  premise  It  may  be 
said,  In  the  beginning,  that  this  form  of  at- 
tack does  not  seem  to  be  favored  In  this  state. 
In  Johnston  v.  Chapman.  38  Okl.  42, 131  Pac. 
1078,  It  is  said : 

"Where  the  euffideocy  of  a  petition  la  chal- 
lenged solely  by  an  objection  to  tbe  introduc- 
tion of  evidence  thereunder,  such  objection,  not 
being  favored  by  the  courts,  should  generally  be 
overruled,  unless  there  is  a  total  failure  to  allege 
some  matters  essential  to  the  relief  sought,  and 
should  seldom,  if  ever,  be  sustained  when  the  al- 
legations are  simply  incomplete.  Indefinite,  or 
conclusions  of  law." 

See,  also,  M.,  O.  &  G.  By.  Co.  t.  McCleUan. 
35  Okl.  609,  130  Paa  916;  Began  v.  Bailey, 
27  OkL  16,  110  Pac.  890. 

We  shall  view  the  petition  In  the  light  of 
the  mle  announced  above,  and  will  say,  by 
way  of  further  premise,  that  the  elements  en- 
tering into  actionable  negligence,  where  It  Is 
not  claimed  that  the  action  was  willful  or 
Intentional,  are:  First,  the  existence  of  a 
duty  on  tbe  part  of  the  defendant  toward  the 
plaintiff ;  second,  the  failure  to  perform  that 
duty ;  third,  injury  to  the  plaintiff  because 
of  such  failure.  C,  R.  I.  &  P.  By.  Ck>.  v. 
Duran,  38  Okl.  719, 134  Pac.  876;  St.  L.  &  S. 
P.  By.  Co.  V.  Lee.  37  Okl.  546,  132  Pac.  1072, 
46  L.  R.  A.  (N.  S.)  357 ;  C,  B.  I.  &  P.  By.  Co. 
V.  Mclntlre,  29  Okl.  797,  119  Pac  1008. 

The  petition  states.  In  substance,  that  the 
plainttff  and  her  young  daughter  were  riding 
In  a  carriage  drawn  1^  a  hturse  <m  Main 
street  In  the  city  of  Norman,  en  route  home 
from  church,  and  just  as  they  reached  a  cer- 
tain iK>lnt  (named)  a  large  team  of  horses 
belonging  to  defendants,  hitched  to  a  dray- 
wagon,  came  running  up  behind  the  carriage 
and.  without  warning  or  knowledge  upon  the 
part  ot  the  plaintUF,  struck  and  overturned 
the  carriage,  rendering  it  worthless,  throwing 
the  ^alntitt  and  her  <diUd  upon  the  gronnd, 
whereby  she  was  injured,  tbe  partlcDlara  of 
her  injuries  being  fully  described.  The  negli- 
gence of  defendants  is  set  oat  in  paragraph  ST 
of  the  petition,  which  follows: 

'The  plaintilf  further  states  that  a  few  min- 
utes prior  to  said  accident,  the  defendants*  serv- 
ant, Ivy  Brown,  under  the  direction  of  the  de- 
fendants, was  using  and  driving  said  team,  hitch- 
ed to  a  wagon,  on  said  street  in  said  cl^,  and 
that  said  team  was  wild  and  unruly,  and  the 
bridle,  bridle  bits,  lines,  and  harness  la  gener- 
al, which  were  tlwn  he'mf:  used  on  said  team 
by  the  sen'ant  of  said  defendants,  were  of  an 
inferior  grade,  and  on  account  of  ^e  negligence 
and  carelessness  of  the  defendants  In  this  re- 
spect, and  tbe  negligence  and  carelessness  of  the 
defendanta*  servant  in  tha  use  and  management 


of  said  team,  said  team  ran  away,  and  in  so  do- 
ing struck  plaintiff's  carriage  at  the  time  and 
place,  and  in  the  manner  aforesaid,  on  account 
of  which  plaintiff  sustained  and  received  the  in- 
juries aforesaid,  without  any  fault  or  negligence 
upon  her  part;  that  the  carriage  in  which 
plalntifl  was  riding  at  the  time  of  said  accident 
had  a  top  on  It,  and  the  back  curtain  thereof 
was  fastened  down,  and  the  plaintiff  was  on- 
able  to  see  or  hear  said  team,  and  the  accident 
occurred  and  the  injuries  resulted  wlthont  any 
fault  or  negligence  on  the  part  of  plaintiff." 

[31  Considering  the  petition,  It  wlU  not  be 
disputed  that  a  traveler  on  a  dty  street  ia 
under  a  du^  at  all  times  to  other  travelers. 
He  is  under  the  duty  to  use  reasonable  care 
to  not  collide  with  or  injure  other  travelers. 
This  duty  is  very  well  stated  by  Judge 
Thompson  in  his  work  on  Negllgoicet  voL  1, 
S  1284: 

"The  obligation  whidi  tbe  law  imposes  upon  a 
driver  la  to  ezerdse  reasonaUe  care,  to  the  end 
of  keeping  bis  horses  and  veUdes  under  such 
control  as  to  be  able  to  prevent  a  coUlsion  with 
another  driver  or  a  foot  passenger  on  the  bigfa* 
way." 

[4]  And  in  aectiim  1288  tbe  same  anttior 

says: 

"While  the  law  does  not  nuke  a  traveler  upon 
the  public  street  or  highway  an  insurer  agaXost 
acddents  wbldi  may  happen  In  consequence  of 
his  being  there,  yet  it  demands  of  him  tibe  ex- 
ercise of  what  is  described,  in  books  ot  the  law. 
to  be  reasonable  or  ordinary  care.  As  in  every 
other  situation,  this  d^ree  of  care  is  a  care  and 
foresight  commensurate  with  the  danger  to 
othras  which  attwds  the  pariicnlar  situation." 

And  in  87  Gya  at  page  276,  it  la  annonnced 
in  the  text: 

"Drivers  of  vehicles  in  a  pnbllc  blAway  most 
not  drive  recklessly,  but  most  nse  doe  care  to 
prevent  injury  to  others  in  the  highway,  to  avoid 
collisions,  and  to  avoid  pedestrians,  children,  or 
persons  working  in  the  highway.  A  driver  is  ia 
general  narligent  if  he  fitils  to  have  a  proper 
equipment'* 

To  soBtain  wbldi  the  author  dtes  nnmeroiu 
lllostratlve  caaee  which  may  be  read  with 
profit 

The  defendants  being  nnder  the  dnty  to 
plalntifl  of  reasonable  case,  does  tbe  petition 
sufficiently  allege  a  fttilnre  to  perform  that 
duty?  The  plaintiff  alleges  that  she  was 
driving  along  the  city  street  with  care ;  that 
defmdante  through  their  servant  were  also 
driving  along  the  street  with  a  wag<m  drawn 
by  two  horses;  that  the  horses  were  "wild 
and  unruly,"  and  that  the  "bridle,  bridle  bi/«, 
linea,  and  home**  in  i7enerar'  being  used  at 
the  time,  were  of  "an  inferior  ffrade,*'  and 
that  "on  account  of  tbe  negligence  and  care- 
lessness of  the  defendants  in  this  respect, 
and  tbe  negligence  and  carelessness  of  tbe 
defendants'  servant  in  the  use  and  manage- 
ment of  said  team,"  It  ran  away,  etc.,  and 
collided  with  plaintiff's  carriage,  causing  the 
damage  complained  of,  etc.  Now  this  peti- 
tion is  open  to  the  crltlclam  that  it  is  not  as 
definite  and  specific  as  It  ought  to  be  and 
doubtless  would  have  been  made  under  a 
proper  and  timely  motion ;  but  it  certainly, 
taking  its  facts  together  with  the  conclusions 
added,  shows  a  failure  of  duty.  This  Is  the 
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test  It  la  put  to  under  ttae  doctrine  stated  In 
Johnson  V.  Clmpman,  supra. 

[S]  (2)  We  are  also  of  the  opinion  that  the 
point  made  as  to  the  sufficiency  of  the  evl- 
dence,  which  was  raised  by  a  demurrer  there- 
to at  the  trial,  cannot  be  sustained. 

"It  is  only  when  the  evidence,  with  all  the  in- 
ferences the  jury  could  justifiably  draw  from  it, 
will  be  insafficieDt  to  support  a  verdict  (or 
plaintiff  that  tiie  court  is  authorised  to  direct  a 
verdict  for  defendants;  and,  nnless  the  conclusion 
(oHowB  as  a  matter  of  law  that  no  recovery  can 
be  had  upon  any  view  that  can  be  properly  taken 
of  the  facts  which  the  evidence  tends  to  estab- 
lish,  the  case  should  be  left  to  the  jury,  under 

« roper  instructions.  Booker  Tobacco  Co.  v. 
Waller.  38  Okl.  47.  131  Pac  B37;  Chickasha 
Street  By.  Go.  t.  Wund,  37  Okl.  582,  132  Pac. 
1078;  M.,  K.  A  T.  By.  Co.  t.  Walker.  27  Okl 
8W  [113  Paa  007] ;  FideUty  Mt.  Life  Ins.  Co. 
V.  StegalL  27  Okl.  161.  Ill  Pac.  380 ;  Moore 
V.  First  Natl  Bank  of  Iowa  City,  80  OkL  623 
[121  Pac  626]." 

[I]  We  have  read  the  entire  evidence  in- 
troduced, and  it  Is  conflicting,  and  we  cannot 
say  that  there  Is  a  total  want  of  evidence  on 
the  part  of  plaintiff.  There  was  evidence  that 
after  the  injnry  one  of  the  defendants  made 
statements  tending  to  show  negligence.  There 
is  other  evidence  tending  to  show  that  the 
young  man  driving  the  team  aband<med  the 
same  unnecessarily,  and  left  them  to  run  wild 
without  restraint.  It  Is  true  the  evidence  oil 
defendaats  contradict  this,  and  may  even  be 
more  convincing  to  us  than  that  of  plaintiff, 
bot  still,  the  Jury  saw  the  witnesses  and 
heard  and  evidently  believed  those 

supptntlng  the  idea  of  negligence.  We  repro- 
duce <m  this  point  a  portion  of  the  testimony : 

"Q.  Do  yon  know  who  he  was?  A.  I  don't 
know  his  name;  be  was  a  young  man.  Q. 
Where  did  you  see  the  team  again?  A.  Tes: 
fhey  went  on  east;  they  crosBed  up  herei  and 
atUl  were  going  east,  and  I  was  up  there  at  the 
upper  end  of  this  second  block,  and  he  got  In 
about  where  the  middle  butcher  sbop  is  now, 
aad  this  young  man's  hat  blew  off  to  the  south, 
and  he  fell  off  of  the  wagon— I  dtui't  know— he 
made  a  leap  to  get  off  of  the  wagon  and  pick 
op  his  hat,  and  the  team  broke  this  trot  and 
sbnck  a  lope,  and  myself  and  two  or  three  oth- 
en  there  thought  the  team  was  going  to  bead  in- 
to tiie  bam,  and  after  they  missed  the  bam  they 
T«it  on  east  Q.  Now,  what  speed  was  tbls 
team  going  at  the  time  you  saw  this  boy's  bat 
fail  off?  A.  They  just  about  quit  trotting  and 
(truck  up  a  lope  about  the  time  he  quit  the  wag- 
CD.  Q.  A  fast  trot  up  to  that  time.  A.  Tea, 
a  fast  trot.  Q.  xou  saw  the  speed  was 
faster  after  he  got  off?  A.  Oh,  yes;,  certainly 
faster.  Q.  Now,  at  the  time  you  saw'thia  team 
going  down  there  before  the  boy  jumped  off, 
what  do  yon  say  the  facts  are,  whether  the  team 
was  running  away  at  that  time?  A.  Why,  I 
don't  think  they  was;  no,  sir.  They  was  just 
in  a  good  stiff  trot  Q.  What  do  you  say  as  to 
wlHther  or  not  the  team  appeared  to  be  frigbten- 
•d  at  ttot  time?  A.  I  wouldn't  call  them  a 
Ufhtened  team;  they  just  wanted  to  go." 

It  certainly  would  not  be  contended  that 
the  driver  of  a  team  of  large  young  spirited 
boFBcs  would  not  be  negligent  If  he  Jumped 
fn)m  the  wagon  to  get  his  hat  and  let  them 
nm  on,  under  no  restraint,  down  the  street 
TMs  evidence  certainly  tends  to  show  that 


he  did  BO.  Of  course,  upon  the  other  hand,  it 
la  <^imed  that  the  driver  only  abandoned 
the  team  out  of  dire  necessity  and  to  protect 
his  own  life ;  but,  as  we  have  said,  the  Jury 
passed  on  this  evidence,  and,  taken  in  its  as- 
pects most  favorable  to  plaintiff  in  its  con- 
tention, we  think  that  It  is  clear  that  it  b 
sufficient  to  support  the  verdict  of  the  Jury. 

(3)  Some  argument  Is  made  as  to  a  jiumbe^ 
of  the  instructions,  but  we  have  examined  all 
of  those  given  and  those  offered  and  refused, 
and  have  become  fully  convinced  that  no  re- 
versible error  appears.  Of  the  10  prepared 
InstrucUona  requested  by  the  defendants,  we 
And  that  6  were  given  by  the  court  as  request- 
ed, that  4  were  given  with  slight  modifica- 
tions, and  1  was  refused  outright  And  tak* 
ing  the  Instructions  throughout,  it  seems  to 
us  that  they  follow  the  defendants'  view  on 
all  the  material  phases  of  the  case  as  to  the 
law  Involved.  There  are  some  verbal  inac- 
cnrades,  the  language  Is  slightly  twisted  In  a 
few  sent^ces,  but  when  considered  as  a 
whole,  the  law  applicable  la  very  clearly 
charged.  We  do  not  believe  that  we  would  be 
Justified  In  taking  up  tbe  niimeroiu  Inatmc- 
Uons  and  setting  them  out  and  analysing 
them,  becanse  it  Is  voy  clear  to  iu  that  no 
substantial  error  was  committed. 

The  cause  should  be  affirmed. 

FSB  OUBIAM.  Adopted  in  wbolflb 


MISSOUBI,  a  &  O.  BX.  00.  T.  IIILLBB. 
(No.  4848.) 

(Samema  Court  of  Oklahoma.   Jan.  6,  191S.) 
(ByUaint$  ly  the  Court.) 

1.  ManxB  Ann  Sebvaiit  Q  286*)— Injitbt  to 

SeBTANT  —  NBQUOBIfOB  —  SUITICIKNCT  OF 
BVIDBNCE. 

Plaintiff  was  employed  by  defendant  as 
storekeeper  In  the  dty  of  Muskogee.  The  store- 
room was  three^uarters  of  a  mOe  from  the 
Union  depot  Tbe  trains  In  reaching  the  depot 
were  required  to  enter  over  a  Y,  passing  by 
the  storeroom.  Plaintiff  testified  he  was  or- 
dered by  bis  superior  officer  to  board  passenger 
train  No.  1,  for  the  purpose  of  going  to  tbe 
depot  after  some  rubbw  hose;  that  in  attempt- 
ing to  t>oard  the  train  as  it  was  passing  bis 
office  at  the  rate  of  from  d  to  8  miles  per  hour, 
his  left  foot  came  in  contact  with  a  pile  of 
coal  which  defendant  bad  piled  within  six  inch- 
es of  tbe  track,  and  he  was  thrown  under  the 
train  and  injured;  that  he  did  not  know  the 
coal  was  there  until  be  stumbled  over  It  and 
fell;  tiiat  had  the  surface  of  the  ground  been 
smooth  there  would  have  been  no  danger  in 
boarding  said  train.  Defendant  moved  for  a 
directed  verdict  Held,  there  was  sufficient  ev- 
idence to  warrant  the  submission  of  the  ques- 
ticm  of  defendant's  n^ligence  to  the  Jury. 

[Bd.  Not&— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |!  1001.  1006,  1008.  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  I  286.*] 

2.  Master  and  Sebvaht  (|  113*)— Injubt  to 
SBaTAniv-NxauaKNCX. 

Defendant  was  charged  with  a  specific 
act  of  negligence  In  placmg  a  pile  of  coal  in 
such  proximi^  to  toe  track  where  plaintilf 
might  reasonably  be  expected  to  board  defend- 


^  ethar  oases  see  aama  te^  and  sMiUn  NVUBBR  la  Dm.  Dig.  A  An.  Die.  Ker-No.  Bnim  a  R«v'r  SndexM 


Digitized  by 


Google 


368 


145  PACIFIC  BEPORTEB 


(Okt 


ant's  train  as  to  make  the  place  dangerous  in 
boarding  its  train.  Held,  that  the  rule  giving 
defendant  a  reasonable  time  in  which  to  remedy 
the  defect  or  to  zemoTe  the  obstruction  has  no 
application. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S|  218,  224-227;  Dec.  Dig. 
S  U3.»] 

8.  Masteb  and  Sebvawt  (fS  240,  289*)— IWJTI- 

BY    TO.  SBBVANT  —    CONTBIBUTOBT  KbGU- 

l3ENCt-~QUESTX0N  FOB  JUBY. 

Plaintiff's  principal  duties  as  stor^eeper 
were  to  receive  and  look  after  all  supplies  used 
by  defendant  on  its  trains ;  to  keep  an  account  of 
same.  His  duty  in  looking  after  the  grounds 
in  front  of  the  storeroom  and  adjacent  to  the 
track  was  incideotal  to  his  principal  duties. 
Held,  that  the  facts  do  not  bring  the  case  with^ 
in  the  exception  to  the -rale,  where  a  servant 
is  engaged  in  making  a  reasonably  safe  place 
dangerous,  or  in  making  an  obviously  dangerous 
place  safe.  Held,  further,  that  the  question  of 
plaintiffs  contributory  negligence,  under  all  the 
facta  and  drcnmBtauces,  was  a  question  of  fact 
to  be  determined  by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant;  Cent.  Dig.  §§  751-756,  1089,  1090, 
1092-1132;  Dee.  Dig.  S§  240,  289.*] 

4.  Masteb  and  Sebvant  (|  286*)— Injttbt  to 
Sebvant  —  Pboxuaxe  Cause  —  Quebtion 
fob  Jubt. 

Plaintiff  alleged  and  testified  that  he  was 
ordered  by  his  superior  to  board  the  train  at 
the  time,  place,  and  in  the  manner  in  which  he 
attempted  to  board  same.  Defendant  admitted 
piling  the  coal  near  the  track  a  short  time  be- 
fore  the  accident.  Plaintiff  claimed  to  have  had 
no  knowledge  of  said  coal  until  he  was  injured. 
Held,  the  question  of  approximate  cause  of  the 
injury  was  an  issue  of  fact  to  be  determined  by 
the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  «  1001,  1006.  1008.  1010- 
1015,  1017-1033,  lOSe-lO^  1044,  1046-1050; 
Dec  Dig.  {  286.^] 

6.  Appeal  and  Ebbob  Q  1050*)— Evidence 

(S  614*)— Haeiclbss  Ebbob— Bxpbbt  Testi- 

MONT— Subject- Mattee. 

A  question  was  propounded  to  the  witness 
Kiersey,  who  qualified  as  an  expert,  as  follows : 
"Suppose  the  surface  was  smooth  along  the 
track  and  the  passenger  coach  should  be  coming 
along,  an  ordinary  passenger  coach,  going  at 
the  rate  of  six  to  eight  miles  an  hour,  to  an  ex- 
perienced man  in  catching  moving  trains,  would 
there  be  any  danger  incident  to  the  catching 
of  the  same?"  Answer:  "No  danf;er  to  an 
experienced  man.  I  mean  by  that,  if  a  man  is 
experienced  in  catching  trains  under  those 
circumstances,  necessarily  he  should  not  be  in 
danger  in  catching  trains  at  that  rate  per  hour, 
because  he  would  necessarily  use  precaution.' 
To  this  question  defendant  objected,  upon  the 
ground  that  it  was  not  a  proper  subject  for 
expert  testimony.  Held,  not  error.  Held,  fur- 
ther, if  error,  it  was  harmless,  in  that  plaintiff 
testified  to  the  same  elTect,  without  objection, 
which  testimony  is  not  controverted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §3  1068,  1069,  4153-4157, 
4100;  Dec.  Dig.  %  Km,*  Evidence,  Cent  Dig. 
il  2319-2323;  Dec  Dig.  g  514.*] 
6.  Masteb  and  Sebvant  (|  293*)— Injubt  to 

Sebvant- Instbuctions. 

Complaint  is  made  to  paragraphs  4,  6.  and 
8  of  the  court's  instructions  to  the  jury.  Held, 
upon  an  examination  of  said  in8tructi<ms  in 
connection  with  the  whole  charge  of  the  court, 
we  find  that  the  law  applicable  to  the  facts  was 
fairly  given  to  the  jury. 

fE!d.  Note.— For  other  cases,  see  Master  and 
Serrant,  Cent.  Dig.  Si  1148-1156»  1168-1100; 
Dec.  Dig.  §  293.*] 


7  TaiAL  (S§  191,  194,  260*)— Injubt  to  Sebv- 
ant—I  HSTEucTioNS—ItePimnoM  —  Wbiqht 
OF  Evidence. 

Defendant  complained  of  the  action  of  the 
court  in  refusing  to  submit  to  Oie  jury  special 
requested  instractions  Nos.  3,  7,  and  9.  HeJd, 
that  the  court  fairly  gave  to  the  jury  the  law 
applicable  to  the  issues  made  by  the  pleadings 
and  the  evidence,  and  sabstantially  included  in 
its  charge  requested  instractions  Nos.  3  and  9 ; 
and  that  requested  instruction  No.  7  is  not  a 
correct  statement  of  the  law. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent. 
Dig.  S§  413,  420-431,  485.  436,  438-441,  446- 
454,  456-46«,  661-659;  Dec  Dig.  »  1»1,  104, 
260.  *1 

(Additional  SifUahut  &v  Editorial  Staff. > 

8.  NEGLiaENCB  ^  68*)— "PaoxncATB  Cause.** 

Strictly  defined,  an  act  is  the  "proximate 
cause"  of  an  event,  when  in  the  natural  order 
of  things  and  under  the  particular  circumstanc- 
es surrounding  it  such  an  act  would  necessarily 
produce  that  event;  but  the  practical  construc- 
tion of  "proximate  cause"  by  the  courts  is  a 
cause  from  which  a  man  of  ordinary  experience 
and  saeacity  could  foresee  that  the  result  might 
probably  ensue. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  S  71 ;  Dec.  Dig.  S  58.* 

For  other  definitions,  see  Words  and  Phraseai 
First  and  Second  Series,  Proximate  Caose.] 

Error  from  District  Coart,  Pontotoc  Coun- 
ty; Tom  D.  McEeown,  Judge. 

Action  by  W.  D.  Miller  against  the  Mis- 
souri, Oklahoma  ft  Oulf  Railway  Company. 
Judgmoit  for  plaintilT,  and  defendant  brings 
error.  Affirmed. 

E.  B.  Jones  and  J.  C.  Wilholt,  both  of  Mus- 
kogee (Arthur  Miller,  of  Kansas  City,  Mo.,  of 
counsel),  for  plaintiff  in  error.  M'.  N.  Ma- 
ben,  of  Shawnee,  and  C.  A.  Galbraitti,  of 
Oklahoma  City,  for  defendant  In  error. 


RIDDLE,  J.  The  parties  will  be  referred 
to  here  as  they  were  in  the  trial  court  Plain- 
tiff alleges  substantially  that  he  was  em- 
ployed by  defendant  as  storekeper  in  the  city 
of  Muskogee;  that  it  was  his  duty  to  col- 
lect, take  charge  of,  and  distribute  the  sup- 
plies used  by  defendant  on  its  train,  and  to 
go  from  the  storeroom  to  the  depot  and  re- 
ceipt for  all  supplies;  that,  as  part  of  his 
contract  of  employment,  defendant  was  to 
furnish  plaintiff  with  transportation  for  him- 
self and  supplies  from  tbe  storeroom  to  the 
depot,  a  distance  of  about  three-quarters  of  a 
mile;  that  defendant  operated  a  passenger 
train  which  It  would  back  over  a  1,  passing 
the  storeroom ;  that  plalnttlT  was  directed  to 
board  said  train  by  defendant's  superior  of- 
flcer,  who  liad  autliorlty  to  give  snch.  instrac- 
tions, to  use  said  passenger  train  as  a  means 
of  transportation  of  himself  and  supplies; 
that  the  employ^  in  charge  of  said  train 
were  in  the  habit  of  slowing  up  tbe  speed  at 
the  rate  of  about  6  miles  per  hour,  for  the 
purpose  of  itermittlng  plaintiff  and  tbe  otber 
enpIoy£s  to  board  same;  that  on  the  date 
of  the  accident  one  H.  P.  Abbey,  purdusing 
agent  for  defendant,  and  who  was  plaintiff's 
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foreman  and  snpoior,  havliiff  aotiiority,  di- 
rected plaintiff  to  catch  said  train  as  the 
nme  passed  the  storeroom  about  the  boar  of 
10:30  a.  m.  for  the  pnrpose  of  going  to  the 
passenger  depot  after  a  steam  hose,  and  to 
Mng  the  same  bade  when  the  train  retnm- 
ed;  that  said  agents  ud  servants  aforesaid 
caused  a  lai^  pile  of  coal  to  be  placed  near 
eald  storeroom,  but  that  In  so  doing  Its 
Mid  servants  and  employes  negligently  and 
carelessly  placed  the  same  within  about  6 
Inches  of  the  railway  track  where  said  pas- 
senger train  had  to  pass ;  that  all  said  acts 
of  defendant,  its  agents  and  servants,  were 
known  to  said  defendant,  but  were  unknown 
to  plaintiff ;  that  the  placing  ct  said  coal  in 
SDch  close  proximity  to  said  track  rendered 
said  place  unsafe  for  plaintiff  and  said  em- 
ployte;  that  the  ground  was  smooth  along 
near  said  storeroom  where  said  passenger 
train  passed,  and  when  said  train  approached 
B&id  storeroom,  going  in  the  direction  of  the 
passenger  depot,  plaintiff  stepped  out  near  by 
to  catch  said  train,  upon  the  order  of  his 
said  superior,  and  used  due  care  and  caution 
for  bis  own  personal  safety ;  that  there  was 
DO  danger  In  attempting  to  board  said  train 
at  said  time,  but  for  the  negligence  of  said 
defendant,  its  agenta  and  servants,  in  causing 
said  pile  of  coal  to  be  placed  at  said  point, 
of  all  of  which  acts  of  negligence  plaintiff  was 
Ignorant,  and  could  not  by  the  exercise  of 
ordinary  care  and  diligence  have  discovered 
Eame;  that  plaintiff,  before  catching  said 
train  and  before  placing  his  foot  on  the  step, 
and  while  in  the  act  of  placing  his  right  foot 
OD  the  step  on  said  passenger  coach,  his  left 
foot  and  leg  came  in  contact  with  said  pile  of 
coal,  causing  his  foot  to  slip  and  be  caught 
bj'  the  wheels  of  said  train  and  run  over,  the 
Injury  causing  the  amputation  of  his  foot,  as 
aforesaid.  He  prayed  for  judgment  for  the 
sum  of  $20,000.  Defendant  filed  Its  answer, 
consisting  of  a  general  denial  and  pleading 
contributory  negligence ;  specially  alleging 
that  plalntlCfs  duty  did  not  require  him  to 
board  moving  trains  for  the  purpose  of  reacb- 
ing  the  depot,  and  that  It  did  not  owe  plain- 
tiff the  duty  of  keeping  said  right  of  way 
free  from  obstructions,  and  was  not  required 
to  anticipate  that  the  place  where  the  coal 
was  put  would  be  used  by  defendant  In  error, 
or  any  other  person,  as  a  place  to  board 
moving  passenger  trains.  To  this  answer, 
plaintiff  filed  a  reply.  A  trial  was  bad  to 
a  jury,  resulting  In  a  verdict  and  judgment 
in  favor  of  plaintiff  for  the  sum  of  $5,000, 
from  which  judgment  defendant  prosecutes 
Oils  appeal. 

Defendant  presents  and  argues  the  follow- 
ing assignments: 

"(1)  The  trial  court  erred  in  refusing  to  give 
a  peremptory  Instruction  requested  by  the  plain- 
in  error  at  the  conclusion  of  afl  the  testl- 
•on^  In  the  case.  (2)  The  trial  court  erred  in 
tdmitting  incompetent  evidence  offered  by  the 
(kfendaot  in  error.  (3)  Because  of  errors  of 
law  occnrring  at  the  trial.  (4)  Tbv  trial  court 
cned  la  giving  to  the  Jury  Ita  instructions  Mob. 

14SP.-24 


4,  6,  7,  and  8.  (S)  The  trial  court  erred  In  re- 
fusing to  give  to  toe  jury  instructions  requested 
by  the  plaintiff  in  error  Nos.  3,  7,  0,  and  IS. 
(6)  The  trial  court  erred  in  overruling  the  mo- 
tion of  plaintiff  in  error  for  a  new  trial." 

[t,  3]  The  testimony  of  plaintiff  tends  to 
support  all  the  material  allegations  of  his 
petition;'  while  the  testimony  on  the  part  of 
defendant  contradicts  that  of  plaintiff  and' 
tends  to  support  the  theory  of  defendant. 
Defendant  Insists  that  the  court  erred  in  re- 
fusing to  give  a  peremptory  Instruction. 
Counsel  assign  and  argue  four  reasons  why 
the  action  of  the  court  Is  error.  The  first 
reason  assigned  Is  that  where  a  servant  Is 
furnished  In  the  first  Instance  with  a  reason- 
ably safe  place  to  work,  and  It  is  made  the 
duty  of  the  servant  to  maintain  the  place  in 
a  reasonably  safe  condition,  he  cannot  com- 
plain If  that  place,  which  he  was  charged 
with  maintaining  In  such  condition,  becomes 
unsafe.  The  question  as  to  whether  or  not 
it  was  plaintiff's  duty  to  keep  the  platx  in  a 
saXe  condition  was  controverted.  While  one 
of  defendant's  witnesses  testified  that  It  was 
the  duty  of  plaintiff  to  superintend  the  store- 
room and  the  grounds  between  It  and  defend- 
ant's track  and  keep  them  clear  of  obstruc- 
tions, yet  the  reasonable  deduction  to  be 
drawn  from  plaintiff's  testimony  is  to  the  con- 
trary. On  both  direct  and  cross  examination, 
plaintiff  testified  relative  to  his  duty  under 
his  contract  of  employment,  and  clearly  n^- 
atived  the  Idea  that  he  was  to  .keep  the 
premises  free  from  obstructions.  If  tme,  as 
contended  by  defendant,  yet  looking  after  and 
superintending  the  premises  was  merely  inci- 
dental to  plaintiff's  principal  duties,  and 
would  not  bring  the  case  within  the  rule 
contended  for.  If  the  act  of  the  defendant  in 
placing  th«  coal  too  near  tiie  track  was  n^li- 
genee.  and  tt  the  act  of  the  servant  must  be 
regarded  the  act  of  the  master,  then  we  have 
an  affirmative  act  of  the  defmdaitt,  coDstitut- 
Ing  primary  negligence,  ct  wMdk  plaintiff 
says  he  bad  no  knowledge,  before  or  at  the 
time  of  the  injury.  This  was  one  of  the  con- 
troverted points  in  the  case,  and  plaintiff 
could  not  be  deprived  of  going  to  the  jury  on 
this  Issue,  because  he  had  failed  to  remove 
an  obstniction  of  which  he  knew  nothing,  and 
the  e^datenoe  of  whidh,  under  the  circum- 
stances, be  was  not  required  to  know.  This 
caae  does  not  fall  within  the  exception,  which 
Is  where  Uie  servant  la  employed  to  make 
a  reasonably  safe  place  dangerous,  or  an  ob- 
vtonsly  dangerous  place  Bate,  the  master  Is 
not  liable  for  an  injury  reaoltlng  on  account 
of  such  place  becoming  dangerons  by  reason 
of  failure  the  servant's  nonperformance- 
of  his  duty.  Snlsberger  Castlebenry,  40 
Okl.  613,  139  Fac.  887;  0.,  B.  I.  ft  P.  Sy. 
Ca  T.  Townes,  143  Pac  680  (recently  decided, 
but  not  yet  officially  reported);  26  Cyc.  1119. 
The  authorities  relied  upon  by  defendant  to 
sustain  its  contention  under  this  proposition- 
are  not  in  point. 

It  is  next  urged  Qiat,  under  the  undiluted- 
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erldence  Is  this  case,  tbe  place  defendant  pro- 
vided for  employte  to  board  Its  trains  was 
not  the  place  where  the  coal  was  situate,  nor 
where  the  Injury  occurred.  We  agree  with 
counsel  that  It  was  the  theory  of  the  defense 
—and  all  the  witnesses  who  testified  for  de- 
fendant seem  to  agree— tiiat  employes,  in- 
cluding plaintiff,  were  only  authorized  to 
board  defendant's  trains  on  the  opposite  side 
of  the  trade  from  where  plalnUfl  was  In- 
jured; but  plaintiff's  theory  and  his  testi- 
mony was  to  the  contrary.  The  undiluted 
facts  show  that,  coming  Into  Muskogee  from 
the  main  line,  defendant  tni>infai<im  a  T ;  tiiat 
the  storehouse  and  the  master  mechanic's 
office  are  situate  about  three-quarters  ot  a 
mile  from  the  Union  depot,  where  defendant 
stops  for  passengers  to  alight  and  board  its 
trains;  that  the  storehouse  in  which  plain- 
tiff was  required  to  work  was  situate  InsSAe 
of  this  Y,  and  Just  north  of  the  south  track 
of  the  Y ;  that  the  master  mechanic's  office 
was  situate  Just  on  the  south  side  of  the 
south  track  of  the  T.  In  other  words,  the 
south  track  of  the  T  Is  between  the  master 
mechanic's  office  and  the  storehouse.  Upon 
this  issue,  plaintiff  testifled  snhstantially  as 
follows: 

I  had  a  conTersBtioD  with  Mr.  Abbey  wiA 
reference  to  those  snpplies.  I  told  him  Mr. 
Greeley  was  complainuie  of  tbe  lack  of  steam 
hoBe,  and  he  told  me  they  were  at  the  depot 
at  that  time,  aod.  If  they  were  needed  bo  badly, 
for  me  to  take  tbe  train  down  and  go  to  tbe  de- 
pot and  set  sufficient  nambcr  and  bring  tiiem 
back  with  me.  A  few  minutes  after  Mr.  Abbey 
left,  r  was  sitting  in  my  office  and  saw  the  rear 
end  of  tbe  train  through  tbe  office  door  coming 
towards  the  storeroom,  and  I  got  up  and  went  out 
through  the  door,  and  it  waa  not  but  a  very  few 
feet  to  the  track.  The  rear  end  of  the  train  had 
then  passed  me,  and  I  jumped  to  catch  the  sec- 
ond coach,  and  in  doing  so  I  had  lifted  my  rieht 
foot  from  tbe  ground,  preparatory  to  mounting 
the  stepB,  and  bad  hold  of  the  grabirona  on  tbe 
coach,  and  my  feet  came  In  contact  with  a  pile 
of  coal,  and  I  was  thrown  under.  Mr.  Abbey 
came  there  in  a  buggy  and  told  me  to  go  about 
ten  minutes  before  this  trahi  came  by.  I  bad 
been  boarding  that  train  ever  since  my  employ- 
ment going  to  Muskogee  on  No.  1.  it  did  not 
stop  at  the  storeroom  to  let  me  on.  I  Jumped 
on  while  it  was  in  motion.  I  knew  the  train 
did  not  stop  there  and  passengers  were  not  sup- 
posed to  get  on  there.  They  bad  been  stopped 
there  by  me  by  flagging  on  different  occasions. 
I  waa  on  my  side  when  I  did  this  flagging.  The 
ride  I  waa  on  the  engineer  rode  oo,  and  to  get 
tbe  best  results,  would  be  to  give  the  flag  there. 
I  have  had  practically  a  lifetime  of  experience 
in  catching  trains ;  have  been  In  the  railroad 
service  12  years.  There  was  no  danger  what- 
ever in  attempting  to  catch  tbe  train  there,  if 
the  snrface  of  the  ground  had  been  smooth  and 
□o  obstruction.  The  left  side  of  my  left  foot 
came  in  contact  with  the  coal  at  or  below  the 
ankle,  and  knocked  my  feet  out  from  under  me, 
toward  the  train,  and  the  weight  of  my  body 
pulled  my  hands  loose  from  the  grabirons. 
They  would  let  me  use  other  traimi,  but  told 
me  to  catch  No.  1,  because  It  ran  at  the  time 
when  it  was  convenient  in  going  to  tbe  depo^ 
and  in  going  back  It  always  stopped  to  take 
off  supplies. 

After  testifying  Brown  had  Instructed  him 
to  use  train  No.  1,  he  continued: 

I  followed  out  those  iDstrtictions  on  a  num- 
ber of  oceasiona.  I  had  a  convezaatiaB  with  the 
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general  superintendent  of  tlie  M.  O.  ft  <3.  rela- 
tive to  boarding  passenger  trains.  I  think  his 
name  was  Fisher.  He  waa  at  the  shops.  I 
told  him  Mr.  Brown  said  In  any  case  where  the 
goods  were  of  such  a  small  quantity  I  could 
bring  them  down  on  this  train,  and  could  catch 
this  train  and  go  to  the  depot  at  Muskogee  and 

get  them  and  return  on  same  train.  I  asked 
im  if  this  was  O.  K.,  and  ha  said  it  waa.  He 
waa  preparing  to  catch  the  train,  and  caught 
it  on  numerous  occaaioos,  and  I  caught  It'with 
him  at  that  time. 

It  Is  the  theory  and  contention  of  defend- 
ant that  Its  employes  could  flag  the  train  only 
from  the  south  side  of  the  track,  next  to  the 
master  mechanic's  office ;  while  the  testimony 
of  platDtlff  Bhows  tliat  he  had  been  flagging 
it  from  the  other  side  of  the  track,  and  had 
caused  it  to  stop  on  other  occasions.  Besides, 
plaintiff  testifies  positively  that  he  and  other 
employes  had  been  boarding  moving  trains  at 
tills  place  for  quite  awMle;  that  he  was  di- 
rected to  take  this  train  to  go  after  the  hose. 
The  evidence  shows  tliat  he  was  an  experienc- 
ed railroad  man ;  that  the  train  coming  from 
Wagoner,  Ok].,  to  reach  the  depot  at  Musko- 
gee, was  required  to  back  In  on  this  T,  and 
back  down  by  the  master  mechanic's  office 
and  the  storeroom ;  that,  a  few  minutes  after 
Mr.  Abbey  had  directed  him  to  go  after  the 
hose,  he  was  sitting  In  his  office,  and  noticed 
the  rear  end  of  tbe  train  as  it  was  backing 
in  about  even  with  the  storeroom;  and  he 
ran  out,  and  the  rear  eoA  of  tbe  coach  had 
Just  paraed  the  door  whoi  he  ran  and  Jump- 
ed for  the  second  coach  at  the  time  of  ttie 
Injury.  Under  the  drcnmstanoeB  as  detailed 
by  him,  It  would,  perhaps^  have  been  Inqjws- 
slbl^  and  if  not  Impossible,  extreme  dan- 
gerous, to  haTe  run  In  bdilnd  the  train  and 
crossed  the  track  while  the  train  was  back- 
ing. Plaintiff  further  teatlfled  that  be  and 
the  general  superintendent,  a  short  while 
before  the  accident,  boarded  the  moving  train 
at  the  same  plaoe  where  be  attempted  to 
board  it  on  this  occasion ;  ttat  the  superin- 
tendent ratified  Brown's  Instrnctlfms.  Under 
the  theory  and  evldenoe  of  plaintiff.  It  was 
permissible  to  board  tbe  train  from  either 
side.  In  view  of  the  apedflc  InstructloD,  un- 
der which  plaintiff  claims  to  have  been  act- 
lug  at  the  ttme  of  tbe  Injury*  and  under  the 
facts  and  clrcnmstances,  we  b(dd  that  plain- 
tiff was  not  acting  outside  the  scope  ot  his 
employment  at  the  time  of  the  Injury;  nei- 
ther did  the  testimony  so  conclusively  sustain 
defendant's  theory  as  to  make  It  the  duty  of 
the  court  to  direct  a  rerdlct  In  favor  of  de- 
fendant. 

[2]  The  Qilrd  reason  assigned  and  argued 
ia  that  the  coal  over  which  plaintlfl  stumbled 
waa  deposited  near  the  track  not  more  than 
one  hour  before  the  accident ;  that  thla  was 
not  an  unreasonahle  length  of  time  to  leave 
it  there,  and  negligence  could  not  be  imputed 
fr<Hn  the  fact  that  It  was  left  there  for  that 
time.  We  do  not  understand  that  plaintUt 
souj^t  to  recover  of  defendant  by  reason  of 
not  removing  the  obstruction  within  a  rea- 
sonable  time  after  it  had  been  placed  near 
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the  track.  Plaintiff  dia^es  defendant  wltb 
primary  and  a  posttlve  act  of  negligence  In 
pladn^  tlie  coal  at  sucb  proxlmlQr  to  tbe 
track  as  to  make  dangerous  tbe  place  where 
plaintiff  was  instructed  to  board  said  train. 
If  defendant  vr&a  negligent  in  this  respect, 
then  it  naturally  and  logically  follows  that 
no  notice  was  necessary,  and  defendant 
would  not  be  entitled  to  any  certain  length 
of  ttme  to  remove  the  obstruction.  It  was 
defendant's  act  in  placing  the  coal  too  near 
the  track,  and  not  Its  failure  to  remove  same, 
to  which  complaint  Is  made.  This  state  of 
facts  is  governed  by  an  ratlrely  different 
mle  of  law  from  that  relied  upon  by  defend- 
ant It  is  not  a  case  where,  In  the  ordinary 
use  of  machinery  or  other  appliances  a  defect 
occurs,  or  an  obstnicti<m  accidentally  is  placed 
near  or  about  aucdi  machinery  as  to  render  it 
unsafe.  In  sndi  case  ,the  master  Is  gener- 
ally entitled  to  a  reastaiable  time  within 
which  to  remedy  such  defect  or  remove  the 
obstruction;  and,  In  the  absence  of  actual 
notice,  knowledge  will  be  '  imputed  after 
the. expiration  of  a  reasonable  time.  This 
is  the  holding  of  the  authorities  relied 
upon  by  defendant.  But  defendant  is  charg- 
ed here  with  primary  negligence — a  siwdflc 
act  of  negligence  In  placing  an  obstruction 
BO  near  the  track,  making  the  place  where 
*  plaintiff  was  required  to  work  unsafe,  and 
as  a  resalt  thereof  plaintiff  was  injured.  It 
defendant  were  guilty  of  negligence  in  plac- 
ing the  coal  too  near  to  the  track  as  to  make 
It  unsafe  for  plaintiff,  and  if  plaintiff  was 
injured  as  a  result  of  said  act  ot  negligence 
within  three  minutes  thereafter,  defendant 
would  be  liable.  Plaintiff  does  not  make  any 
charge  against  the  defendant  for  unloading 
or  piling  coal  on  its  premises  to  be  used  in 
the  stove  In  the  storeroom,  but  in  nnloading 
the  coal  and  piling  it  too  near  the  track, 
so  as  to  make  the  place  dangerous  in  board- 
ing tbe  train.  Had  the  coal  been  plle^  a 
reas<Hiable  diatenoe  from  the  track,  no  doabt 
Qtere  would  have  been  no  occasion  for  any 
complaint 

[4, 1]  Atn^roachlng  tbe  fourth  reason,  it  Is 
amtended  that  the  act  of  the  defendant  In 
piline  tbe  ooal  and  permitting  it  to  remain 
near  the  trade  was  not  the  prcHclmate  canae 
of  tbe  injnry.  bnt  that  it  was  the  act  irf  plain- 
tiff in  nuhing  out  and  attempting  to  board 
a  moving  train.  This  contoitlon  la  unten- 
able. It  la  tme,  had  plaintiff  remained  In 
the  storeroom  and  not  attempted  to  board  tbe 
train,  be  wonld  not  bare  been  tnjored  at 
this  time  and  by  this  particular  train.  It 
is  also  reaaon^ly  certain  that,  had  tbe  coal 
not  been  piled  uar  this  track,  plaintiff  conld 
and  wonld  taave  boarded  tbe  train  safely; 
but  according  to  plaintiff's  theory,  under  his 
employment  and  under  instmctions  of  his 
superior,  he  was  required  to  hoard  tUa  train. 
If  bis  testimony  Is  true,  after  he  first  noticed 
the  train,  it  would  have  been  most  impossible 
for  him  to  have  run  aronnd  tbe  train  and 


flailed  It  from  the  opposite  aide,  for  flie  aid 
of  tbe  rear  coach  had  already  passed  bis  dow 
when  be  ran  out  The  question  Is:  When  an 
experienced  railroad  man,  who  has  been  ao' 
customed  to  boarding  moving  trains,  was 
presented  with  a  condition  of  this  kind,  what 
action  is  he  authorized  to  take?  What  would 
have  been  reasonable  to  have  been  expected 
of  a  man  of  his  experience  in  performing  the 
doly  which  he  was  called  upon  to  perform? 
If  be  performed  this  duty  as  a  reasonable 
man,  engaged  in  such  work  with  his  experi- 
ence under  conditions  and  circumstances 
wonld  have  performed  it  and  in  obedience 
to  orders  of  a  superior,  who  was  authorized 
to  give  Buct  orders,  then  it  cannot  be  said 
that  his  acts  were  the  approximate  cause  of 
the  injury.  Strictly  defined,  an  act  is  the 
"proximate  cause"  of  an  event  when  in  the 
natural  order  of  things  and  nnder  the  par- 
ticular circumstances  surrounding  it  such  an 
act  would  necessarily  produce  that  event; 
but  the  practical  oonstmction  ot  "proximate 
cause"  by  the  courts  Is  a  cause  from  which 
a  man  of  ordinary  experience  and  sagacity 
could  foresee  that  the  result  might  probably 
ensue.  Enochs  v.  Pittsburgh,  C,  G.  &  St 
L.  By.  Co..  14C  Ind.  635,  44  N.  E.  658.  Or, 
as  stated  by  some  of  the  courts,  where  the 
question  Is  whether  a  cause  proximated  to 
the  accident  the  test  la  whether  it  was  such 
that  a  person  of  ordinary  intelligence  and  pru- 
dence should  have  foreseen  that  the  accident 
was  liable  to  be  produced  by  that  cause.  Wil- 
ber  V.  Follansbee,  97  Wis.  677,  72  N.  W.  741, 
73  N.  W.  569;  Block  v.  Milwaukee  St  Ry. 
Co.,  89  Wis.  371,  61  N.  W.  1101,  27  L,  R.  A. 
365,  46  Am.  St  Rep.  849 ;  Davis  v.  Chicago, 
M.  &  St  P.  Ey.  Co.,  93  Wis.  470,  67  N.  W.  16, 
1132,  33  L.  R.  A.  654,  67  Am.  St  Rep.  935. 
Where  different  forces  and  conditions  concur 
in  producing  a  result  It  is  often  difficult  to 
determine  which  Is  proper  to  be  considered 
the  cause.  The  law  will  not  go  further  back 
than  to  find  the  active  efficient,  and  procur- 
ing cause,  of  which  tbe  event  nnder  consid- 
eration is  a  natural  conaequeuce,  Freeman 
V.  Mer.  Mat  Aec  Aas'n.  166  Haas.  851.  SO 
N.  S.  1013,  17  L.  R.  A.  7S8.  See.  also»  City 
Gonndl  of  Montgomery  t.  Wright,  72  Ala. 
411.  47  Am.  Bep.  422;  Shear,  ft  H.  Neg.  | 
10:  Williams  v.  So.  Paa  By.  Oo.  (CaL)  9 
Paa  1S2;  Texas  ft  P.  By.  Ca  t.  Woods,  8 
Tex.  Civ.  App.  462.  28  S.  W.  416;  American 
Ezpi  Co.  T.  Risley.  179  IlL  295.  68  N.  B.  668 ; 
Missouri.  K.  ft  T.  By.  Go.  v.  Byrne,  100  Fei. 
359.  40  a  O.  A.  402. 

Applying  this  definition  to  the  fiicta  In  the 
Instant  ease  and  accepting  pIalntlff*B  theory 
of  the  case  as  true,  defendant  might  expect 
him  under  the  drcumstances  to  board  the 
train  at  the  time  and  In  the  manner  In  which 
he  undertook  to  board  it;  and.  with  this  in 
mind.  It  seems  to  as  the  approximate  cause 
of  the  injury  was  the  act  of  defendant  piling 
tbe  coal  so  near  the  track  that  It  wonld  be 
probable  that  plaintiff,  in  attempting  to 
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board  tbls  train,  wonld  likely  come  in  contact 
with  Buch  coal,  resulttng  in  tbe  accident  or 
Injury  complained  of^  In  any  evatt,  the  facts 
of  this  case  made  an  Issue  to  be  submitted 
to  tta«  Jury;  and  havliuc  been  snbmltted  to 
the  jtU7i  and  It  haTln^  found  a  goieral  yet- 
dlet  In  faror  of  plaintiff,  Its  finding  Is  om- 
clodre  upon  this  court  O.,  R.  I.  ft  F.  By. 
Co.  Y.  BrameU,  40  Okl.  460,  1B8  Pac.  704. 

[<]  Under  the  seomd  assignment  of  error, 
it  is  contended  that  the  trial  court  erred  In 
admitting  incompetent  evidence.  The  par- 
ticular complaint  Is  to  the  action  of  the  court 
in  permitting  (hw  Klers^  to  testis,  after 
being  qualified  as  an  opert,  that  under  simi- 
lar circumstances  under  which  plaintiff  un- 
dertook to  board  the  train  In  question  it  was 
not  necessarily  dangerous.  Tbe  following 
question  was  propounded  to  tbe  witness : 

"Suppose  tbe  surface  was  smooth  alons  the 
track  and  the  passenger  coach  would  be  com- 
ing along,  an  ordinary  passenger  coach,  going 
at  the  rate  of  six  to  eight  miles  an  hour,  to  an 
experienced  man  in  catching  morlnf  trains, 
would  there  be  an;  danger  Incident  to  the  catch- 
ing of  the  same?" 

Witness  answered: 

"Not  -  dangeroas  to  an  experienced  man. 
•  •  •  I  mean  by  that,  if  a  man  is  experi- 
enced in  catchinf?  trains  ander  those  circum- 
stances,  necessarily  he  should  not  be  in  dan- 
ger in  catching  trains  at  that  rate  per  hour, 
because  he  would  necessarily  uae  precaution.'' 

The  main  objection  urged  to  this  testl- 
mony  is  that  the  f&cts  are  not  such  that  call 
for  expert  testimony ;  that  the  expression  of 
opinion  by  this  witness  was  an  invasion  of 
the  right  of  the  Jury.  If  by  this  question  It 
was  sought  to  develop  ii^ormatlon  about 
which  the  ordinary  mind  would  be  expected 
to  possess  as  much  faiowledge  as  tbe  wlt^ 
ness,  the  ■  objection  would  have  been  good; 
but  we  cannot  agree  with  defendant  In  the 
application  of  tbe  rule.  While  It  wonld, 
perhaps,  appear  to  the  ordinazy  mind  that 
there  ts  more  or  leas  danger  for  any  one  to 
attempt  to  board  a  moving  train,  yet  It  is 
commcm  knowledge  to  all  that  experienced 
railroad  men  hourly  end  daily  tward  trains 
while  running  from  a  mile  to  several  miles 
per  hoar,  and  no  more  accidents  occur  on 
account  thereof  than  occur  In  the  discharge 
of  duties  In  other  departments  which  do  not 
require  boarding  moving  trains.  What  would 
appear  to  be  dangerous  to  the  ordinary  mind 
in  boarding  a  moving  train  might  be  con- 
sidered by  an  experienced  man,  who  Is  ac- 
customed to  boarding  trains  under  such  con- 
ditions ai^  drcnmstances,  practically  free 
from  danger;  and  the  Jury,  white  possessing 
the  same  knowledge  as  would  be  expected  to 
be  possessed  by  tbe  ordinary  man,  yet  It  Is 
not  presumed  that  the  Jury  was  possessed  of 
that  peculiar  knowledge  that  comes  to  rail- 
road men  from  long  experience.  Without  the 
testimony  of  an  expert,  the  Jury  would  not 
be  expected  to  luiow  whetlier  or  not  under 
the  uistlng  conditions  It  was  negligent  per 
se  for  plaintiff  to  undertake  to  board  the 
moving  train  In  questtou.   We  are  of  the 
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opinion  that  the  court  committed  no  error  In 
admitting  this  testimony.  And  this,  too, 
for  another  reason,  to  wit:  Plalntie^  testi- 
fied to  practically  the  same  facts,  without  any 
objection;  and  his  testimony  is  not  contro- 
verted. Besides,  this  matter  was  largely 
In  the  sound  discretion  of  tbe  trial  court 
17  Cyc.  28,  02,  6S.  Bad  plali^  nms^t  to  • 
prove  by  this  witness  whether  itolnHff  was 
negligent  or  mis  free  from  negUgence,  in  an 
attempt  to  board  the  train  In  qnestton,  under 
tbe  drcnnutances,  tlioi  it  would  have  been 
objectionable  aa  an  InvasiQn  ct  tile  provlnoe 
of  tbe  Jury. 

Defendant's  counsel  have  abandoned  tbe 
third  assignment  of  err«. 

[•]  Under  the  fourth  assignment,  defend- 
ant complains  of  the  actlim  of  the  court  In 
submitting  paragraphs  4,  S,  7,  and  8  of  its 
charge  to  tbe  Jury.  ^  Paragraph  4  reads: 

"Tbe  jury  are  instructed  that  if  yon  And  and 
believe  from  the  evidence  that  the  plaintiff  -wap 
employed  by  the  defendant  In  the  capacihr  of 
storekeeper,  and  further  find  and  believe  from 
the  evidence  that  it  waa  a  part  ol  his  duties  to 
go  from  the  storeroom  to  the  union  depot  for 
the  nurpose  of  receiving  and  transporting  sup- 
plies from  the  union  depot  .to  the  storeroomt 
and  If  yon  find  and  believe  from  a  fair  pre- 
ponderance of  the  evidence  that  the  defendant 
permitted  or  invited  the  plalntiS'  and  other  em- 
ployes to  hoard  its  passenger  train  la  front  of 
the  storeroom  in  which  the  plaintiff  was  em- 
ployed, then  it  would  be  the  duty  of  the  d^end-  ' 
ant  company  to  -  use  ordinary  care  in  keeping 
said  place  reasonably  safe,  as  would  protect 
the  plaintiff  in  the  performance  of  his  duty  in 
boarding  the  passenger  train  of  the  defendant" 

It  Is  contended  ttiat  this  cfaar^  is  erro- 
neous, because  It  does  not  clearly  define  the 
place  where  tbe  employSs  were  to  board  the 
train  of  defendant  In  considering  whether 
or  not  this  was  prejudicial  error,  we  must 
presume  that  tbe  Jury  received  It  in  the  light 
of  the  facts  and  circumstances  before  them 
and  as  applied  to  plaintUTs-  theory  of  the 
case.  The  only  theory  plaintiff  had  in  re- 
gard to  tbls  branch  of  his  case  was  that  he 
had  authority  generally  to  board  the  train 
while  moving,  on  the  side  next  to  tbe  store- 
room, and  tbat  in  this  particular  instance 
he  was  ordered  by  his  superior  to  so  board 
tbe  train ;  and  that  he  and  tbe  superintond- 
ent  at  a  previous  date  had  boarded  the  train 
at  tbe  same  place  and  in  tbe  same  mann^. 
This  Charge  was  given  to  meet  plalntUTs 
theory,  and  could  only  have  been  understood 
by  tbe  Jury  as  applying  to  the  evidence  bear^ 
tug  upon  tbe  point  where  plaintiff  actually 
boarded  tbe  train,  and  we  are  dearly  of  the 
oplni<m  that  the  Jury  was  not  In  any  way 
misled  In  this  respect  When  tiie  court  used 
the  words,  "in  front  of  tiie  storeroom,"  the 
Jury  could  not  reasmably  he  expected  to  have 
understood  the  court  to  mean  *Sni  the  op- 
posite side  of  tiie  traA,  in  fnmt  of  tbe  mas- 
ter mechanic's  oOes."  Then  was  no  teatt- 
mony  of  plalntlfl  directed  to  Che  onxMlte 
side  of  tiie  trade. 

What  we  have  said  in  response  to  tJke  first 
reason  assigned  by  connsel  why  this  duuqge 


145  PACIFIC  REPOBTHB 


Digitized  by  Google 


OfcL) 


aossoUBi,  a  ft  a. 


RT.  00.  T.  HIIiLEB 


873 


is  mlaleadlDg  wHl  apfily  to  tbe  second  reason. 
It  is  argued  that  the  following  langnage  la 
preJqdlcial,  to  wit: 

"To  oae  ordinacr  care  in  keeping  aald  jilace 
reasonably  safe,  as  would  protect  tbe  plaintifE 
in  the  performance  of  his  duty  in  boarding  the 
passrager  train  of  the  defendant." 

It  Is  claimed  tbat  this  language  Is  equira- 
lent  to  the  court  telling  the  jury  that  the 
master  was  an  Insurer  of  the  safety  of  the 
serrant  This  language,  standing  alone, 
might  be  subject  to  the  crltlciNn  offered; 
but  in  connection  with  tbe  full  section  of  the 
charge,  considered  with  the  whole  chaise, 
we  are  unable  to  agree  with  this  contention. 
Taking  the  whole  charge,  the  court  made  it 
clear  to  the  Jury  that  defendant  in  this  case 
was  not  an  Insurer  of  the  plaintiff  against 
injury.  This  holding  is  In  harmony  with  the 
rule  laid  down  by  Mr.  Labatt  In  his  work  on 
Master  and  Servant  The  latter  part  of  sec- 
tion 920  reads: 

"Hence  it  is  error  to  use  the  epithets,  'safe/ 
'secure,'  *Bafe  and  -  sound/  or  the  like  for  the 
parpoae   of   deflcribinff   the  Inatrumentelities 

which  the  maater  ia  bound  to  famish,  unless 
it  is  also  made  quite  clear  to  the  jury  that  he 
is.  only  required  to  use  ordinary  care  in  fur- 
nishing instrumoitalities  answering  the  descrip- 
tion." 

The  language  used  by  the  court  was  that: 
"It  would  be  the  duty  of  defendant  company 
to  use  ordinary  care  in  keeping  said  place  rea- 
sonably safe  aa  would  protect  the  plaintiff  in  the 
performance  of  his  duty  in  boarding  tbe  passen- 
ger train  of  defendant/' 

The  Jury  would  understand  by  this  that  If 
defendant  used  ordinary  care  In  keeping  said 
place  reasonably  safe  and  plaintiff  was  In- 
jured, then  defendant  would  not  be  liable  for 
such  Injury.  The  Jury  won^d  not  he  warrant- 
ed In  finding,  and  we  think  was  not  led  to 
belleTe,  that  defendant  was  required  to  keep 
this  property  In  such  condition  as  wonld  pro- 
tect plaintiff  against  any  injury. 

Section  6,  to  which  complaint  Is  made* 
reads: 

"The  jary  are  instructed  that  if  you  find  and 
believe  from  a  fair  preponderance  of  the  evi- 
dence that  the  plaintiff,  while  in  the  employ- 
ment of  the  defendant,  was  directed  by  a  su- 
perior officer  to  Imard  a  passenger  train  and  go 
to  the  union  depot  for  the  purpose  of  getting 
some  steam  hose,  and  bringing  the  same  back 
to  the  storeroom,  and  tliat  the  plaintiff,  in 
obedience  to  the  command  of  his  superior  offi- 
cer, attempted  to  board  the  moving  passenger 
train  of  the  defendant  at  a  point  where  the  de- 
fendant permitted  or  Invited  the  plaintiff  or  its 
other  emplov^B  to  board  the  said  passenger 
train,  and  that  it  was  not  dangerous  or  haz- 
ardous  and  that  It  was  not  obv].ous  to  him  at 
the  time,  and  that  tbe  plaintiff  used  at  the  time 
such  care,  and  discretion  as  an  ordinarily  pru- 
dent person  would  have  aaed  at  tbe  time,  and 
that  in  attempting  to  board  the  train  he  was 
tripped  by  a  pile  of  coal  placed  at  this  point; 
ana  if  you  further  find  and  believe  from  a  fair 
preponderance  of  the  evidence  tbat  the  said 
coal  had  been  placed  there  by  the  servants  or 
employes  of  the  defendant  in  tlie  course  of  their 
duties,  and  that  the  same  was  negligently  plac- 
ed there,  or  was  negligently  permitted  to  re- 
main at  the  place  and  to  render  tbe  place  nn- 
aafe  for  tbe  plaintiff  and  other  employes  to 
board  said  passenger  train,  and  that  the  plain- 
tiff, by  reason  of  tripping,  fell  and  his  foot 


was  crushed  and  injured ;  and  you  further  find 
that  the  negligence,  if  any,  of  tbe  servants  ia 
placing  the  coal  at  that  place  or  permittins  the 
same  to  remain  at  tiiat  point  was  the  direct 
and  proximate  cause  of  plaintiff's  injury,  if 
any;  and  jon  further  find  that  tbe  plamtiff 
could  not,  oy  the  use  of  ordinary  care,  have 
discovered  the  coal  in  time  to  have  avoided  the 
accident— then  yovr  verdict  should  be  for  the 
plaintiff." 

Tbe  exact  language  to  which  the  objectioa 
id  urged  in  referring  to  the  coal,  which  was 
beside  the  track,  "or  was  negligently  permit- 
ted to  remain  at  the  place  and  to  render  the 
place  unsafe  for  the  plaintiff  and  other  em- 
ployes to  iKiard  said  passenger  train,"  it  Is 
urged  that  this  deprived  defendant  of  its 
right  to  be  relieved  of  any  liability  in  the 
event  the  testimoi^  showed  that  It  had  used 
reasonable  care  to  keep  its  premises  in  a 
reasonably  safe  condition.  As  said  In  an- 
swer to  defendant's  contention  and  its  criti- 
cism to  Instruction  4,  we  are  not  permitted  to 
carve  out  a  sentence  in  any  certain  paragraph 
of  the  court's  charge  and  consider  it  standing 
alone,  when  passing  upon  the  question  as  to 
whether  or  not  the  court  committed  prejudi- 
cial error.  The  court  cannot  include  its 
charge  applicable  to  the  Issues  in  one  sen- 
tence, or  any  one  paragraph ;  and  the  Jury  in 
this  case  was  directed  and  required  by  the 
court  to  consider  the  charge  as  a  whole.  This 
instruction,  fairly  considered  and  construed, 
is  not  subject  to  this  criticism.  Counsel,  in 
discussing  the  allesed  defect  in  this  InBtmc- 
tlon,  state: 

"Tbe  master,  under  the  settled  law  of  the 
land,  ia  relieved  from  liability,  nnleas  his  knowl- 
edge, actual  or  conatractive,  of  a  defective  ap- 

fillance  or  premises,  was  obtained  sufficiently 
ong  before  the  injury  was  received  to  have  en- 
abled him  to  adopt  remedial  measures." 

They  cite  quite  a  number  of  cases  to  sustain 
this  proposition.  This,  no  doubt,  is  the  law, 
applied  to  a  state  of  facto  which  would  make 
it  applicable;  but,  as  we  have  said,  it  has 
no  application  here.  If  defendant  was  guilty 
of  primary  aegligence,  as  charged,  in  piling 
this  coal  too  near  the  trade,  making  the  place 
dangerous  as  alleged,  certainly  the  master 
would  not  be  entitled  to  a  reaacmable  time 
wltliln  whUSk  to  nOvre  It  of  the  ne^igence. 
In  any  event,  after  t3ie  plalnHtF  had  been  in- 
jured as  a  HBolt  of  deftaidant^  vagUueaoa 
it  conld  not  set  up  aa  a  defense  ttiat,  while 
it  was  guilty  of  inlmary  negligence  In  plaelng 
the  obstraction  uptm  its  premises,  yet  it  could 
not  be  held  liable,  for  tbe  reason  it  was  en- 
titled to  a  reasonable  time  within  ^ch  to 
become  acquainted  wltb  the  situation  and 
remove  the  obstmction.  To  state  the  con- 
tention Is  a  sufficient  argument  against  tt. 

Instruction  8,  to  which  complaint  is  made, 
we  find,  from  an  examination  and  application 
to  the  ftcta,  is  not  defective  in  the  manner 
claimed.  Considering  this  paragraph  of  Hie 
instruction  as  a  whole,  it  Is  not  sabject  to 
the  construction  placed  thereon  by  counsel 
for  defendant. 

11}  Under  assignment  No.  4,  it  la  nrged  that 
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the  court  cotmnltted  error  In  refusing  to  give 
to  tbe  jury  certain  InstrucHons,  requested  by 
defendant,  to  ^t,  Nos.  3,  7,  9,  and  16.  In- 
struction No.  8  Is  as  follows: 

"The  court  instructs  the  jury  that  contribu- 
tory ncf^tigence  on  tbe  part  of  plaintiff  defeats 
bis  ri^fat  of  action,  and,  if  you  believe  from  the 
evidence  that  the  plaintiff  failed  to  exercise  or- 
dinary care  to  avoid  injury  to  himself,  th«a 
you  flboald  find  for  tbe  defendant." 

Tbe  court  gare,  at  the  reqnest  of  defend- 
ant,  Instruction  No.  2^  which  la  as  follows: 

"The  court  instructs  tbe  jury  that,  although 
an  injury  may  be  inflicted  upon  this  plaintiff 
by  this  defendant,  nevertheless  if  this  injury 
was  contributed  to  naturally  and  proximately 
by  the  situation  of  peril  into  which  tbe  plain- 
tiff, by  his  own  neglect  or  carelessness  or  lack 
of  discretion,  had  placed  himself,  tbe  plaintiff 
must  be  considered  as  the  party  solely  at  fault, 
and  as  tbe  author  of  bis  own  misfortune,  and 
tbe  jury  will  find  a  verdict  for  the  defendant." 

It  will  be  seen  that  the  propositions  includ- 
ed In  requested  Instruction  No.  3  are  substan- 
tially included  In  Instruction  No.  2,  which  the 
court  gave;  but  they  are  couched  In  differ- 
ent language,  and  are  more  favorable  to  de- 
fendant. They  both  are  intended  to  submit 
defendant's  theory  of  the  case  upon  the  ques- 
tion of  contributory  negilgenca  The  court 
committed  no  prejudicial  error  In  refusing  to 
give  this  requested  instruction. 

Complaint  Is  made  to  the  action  of  the 
court  in  refusing  to  give  Instruction  No.  7, 
requested  by  defendant,  which  Is  as  follows : 

"Tbe  court  instructs  the  jury  that  if  they  be- 
lieve from  the  evidence  that  tbe  coal  over  which 
the  plaintiCC  is  alleged  to  have  stumbled  was 
placed  along  the  track  and  was  in  tbe  yards  of 
this  defendant  and  not  at  a  public  crossing  or  a 
thoroughfare,  or  at  a  station  ground  or  at  a 
place  where  this  train  regularly  stops,  then  tbe 
defendant  had  the  right  to  place  said  coal  there, 
and  it  was  not  negTlgence  on  tbe  part  of  the 
defendant  in  any  particular  so  to  do,  and  if 
you  believe  that  by  reason  of  tbe  coal  being 
there  the  idaintlff  was  injured,  and  that  the 
said  coal  was  the  cause  of  his  injury,  you  will 
find  for  tbe  defendant." 

Tbe  court  did  not  commit  error  In  refusing 
to  give  this  Instruction,  for  the  reason  that 
it  is  a  charge  directly  upon  the  weight  of  the 
evidence,  and  is  not  a  correct  statement  of 
the  law  as  applied  to  the  issue  and  evidence 
on  this  point  It  was  not  the  act  of  defend- 
ant in  unloading  the  coal  that  plaintiff  alleges 
caused  the  injury,  but  it  was  tbe  negligence 
of  defendant,  placing  the  coal  too  near  the 
track.  Although  defendant  had  a  right  to 
unload  the  coal  on  Its  premises,  yet  If  It  did 
so  In  such  a  negligent  manner  or  piled  it  at 
a  place  where  It  would  render  its  premises 
unsafe  for  Us  seirants  to  perform  the  duties 
required  of  them.  It  might  be  liable  for  an 
injury,  although  It  had  a  perfect  right  to 
unload  the  coal  on  the  premises.  Hence  the 
court  did  not  err  In  refusing  to  give  this  In- 
struction. 

It  is  next  coutended  that  the  court  commit- 
ted error  in  refusing  to  give  requested  In- 
struction No.  9,  which  is  as  follows: 


"The  court  instructs  the  jury  that  ordinarily 
an  employ^  is  required  to  obey  tbe  proper  or- 
der of  bis  superior  officer:  but  you  are  further 
instructed  that,  if  this  order  would  require  tbe 
servant  to  place  himself  in  a  position  that  was 
obviously  dangerous,  it  is  then  tbe  servant^ 
duty  to  decline  to  obey  such  order,  and  if  he 
does  not  decline  to  obey,  but,  on  tbe  contrary, 
does  obey,  and  his  injury  is  occasioned  thereby, 
he  is  then  held  to  contribute  to  his  own  in- 
jury. And  in  the  case  at  bar,  if  the  jury  be- 
lieve that  the  defendant's  officer  superior  to  th« 
plaintiff  herein  ordered  the  plaintiff  to  board  * 
passenger  train,  and  if  it  was  obvlomly  danger- 
ous for  htm  so  to  do,  and  he  was  hurt  therwy, 
you  will  find  for  the  defendant" 

This  same  proposition  was  couched  In  in- 
struction No.  10,  glv^  to  the  jury  by  the 
court  Hence  no  error  in  falling  to  submit 
this  one.  It  Is  admitted,  In  effect,  by  coun- 
sel that  the  general  charge  covers  the  same 
proposition;  but  they  claim  to  have  a  right 
to  have  the  jury  specifically  called  to  this 
state  of  facts,  included  in  this  instruction. 
Not  true,  however. 

We  have  carefully  examined  the  charge  of 
the  court  and  find  that  all  the  Issues  were 
fairly  and  fully  submitted  to  the  jury ;  that 
there  were  sufficient  facts  and  circumstances, 
warranting  the  court  In  submitting  the  Issbe 
to  the  jury,  and  Its  finding  in  favor  of  plaln- 
tlff  is  ooncliudve  upon  this  court 

rinding  no  lurejudlcial  error,  the  judgment 
of  tbe  trial  court  is  affirmed.  All  the  Justices 
concur.   


DUNLAP  T.  O.  T.  HERRING  LUMB&R  CO. 

etal.  (No.  3540.) 
(Supreme  Court  (tf  Oklahoma.   Dec.  22.  U14.) 

fByllahua  by  the  Cowrt.) 

1.  Appkajc  and  BaaoB  ({  564*)— Nbw  Tbiai. 
n  2*)— Cabs-Hadb— Tdcb  rox  Muiko  aicd 

Where  a  case  is  tried  upon  an  agreed  state- 
ment which  eliminates  all  questions  of  fact,  a 
motion  for  a  new  trial  is  unauthorized  by  stat- 
ute; and  the  time  for  making  and  servinv  a 
case-made  for  this  court  runs  from  the  date  of 
the  rendition  of  judgment  unaffected  by  such 
motion  or  the  order  overruling  the  same. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  »  2501-2506,  2555-2559; 
Dec.  Dig.  I  564  New  Trial,  Cent  Dig.  i|  4, 
5;  Dec.  Dig.  {  2.*] 

2.  Affbai,  and  Ebbob  (J  564*)— Case -Madk— 

TtUB  FOB  SeBVICB. 

According  to  tbe  law  in  force  at  tiie  time, 
a  party  desiring  to  appeal  had  three  days  by 
statute  in  which  to  serve  a  case  after  a  judgment 
or  order  was  entered,  and,  unless  such  case  was 
served  within  that  time,  or  within  an  e^ctension 
of  time  allowed  by  tbe  court  or  judge  within 
sucb  time,  the  case  will  not  be  cooBidered  by 
this  court. 

[Ed.  Note.— -For  other  cases,  see  Appeal  and 
Error.  Cent  iJig.  H  2501-2500,  2555-2509; 
Dec  Dig.  %  564.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court  Kiowa  County ; 
James  R.  Tolbert  Judge. 

Action  by  the  C  T.  Herring  Lumber  Com- 
pany, a  corporation,  against  the  Blanchard 
Construction  Company  and  others,  for  fore* 
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dosore  of  naterlalnuui'i  Uen.  Judgment  for 
plaintiff,  and  defendant  E.  F.  Dnnlap  brings 
error.  Appeal  dismissed. 

li.  M.  Keys,  of  Hobart,  and  O.  B.  Rlegel, 
of  Snyder,  for  plaintiff  in.  error.  Haya  & 
Hughes,  of  Hobart,  for  defendant  in  error. 

THACKER,  O.  [1,2]  This  case  was  tried 
In  the  district  court  upon  an.  agreed  state- 
ment of  facts  upon  which  Judgment  was  en- 
tered for  plaintiff  on  the  6th  day  of  August, 
1911;  and  on  the  same  date  the  defendant 
B.  F.  Dnnlap  filed  motion  for  new  trial,  which 
was,  on  the  80th  day  of  August,  1911,  over- 
ruled, and  time  then  granted  In  which  to 
serve  a  case-made:  As  has  been  repeatedly 
bdd  by  this  court,  a  motion  for  a  new  trial 
Is  unauthorized  where  a  case  la  tried  upon 
an  agreed  statement  of  &ct8  alone;  nnd 
such  motion  does  not  operate  to  extend  the 
I>erlod  of  three  days  allowed  by  statute  In 
force  at  the  date  ot  the  entry  of  judgment 
In  this  case,  and  therefore  the  order  entered 
on  the  30th  day  of  August,  1911,  extending 
such  time,  was  a  nullity,  and  does  not  con- 
fer upon  this  court  jurisdiction,  to  consider 
this  case  on  appeal.  See  School  District  No. 
38,  Hughes  Courily,  ex.  reL  F.  M.  Hale,  Di- 
rector, V.  B.  W.  Macbey,  Co.  Troisurer  (No. 
3689)  144  Pac.  1032,  not  yet  officially  report- 
ed, and  cases  there  cited. 

For  the  reasons  btated,  the  appeal  ahoold 
be  dismissed. 

PER  GDRIAM.   Adopted  la  whol& 


LAMEFOSD,  State  Bank  Com*r,  v.  MENE- 
FEE.    (No.  3330.) 

(Supreme  Court  of  Oklahoma.   Dec.  22.  1914. 
Rehearing  Denied  Jan.  9,  1814.) 

(ByUalu*  hy  tU  Oourt.} 
1.  Banes  and  Bankino  (g  813*)— Ltabilitt 
or  Stockholdee— Extent— '  'Cobpobation" 
—Banking  Business — Tkust  Coupanv. 
Where  a  company  is  organized  under  act 
approved  March  8,  1901  (article  5,  c.  11,  Laws 
IdOl),  relating  to  trust  companieq,  as  amended 
bj  act  approved  March  IS,  1905  (article  3.  c. 
10,  Laws  1005),  and  thereafter  does  a  bankiDg 
biuioess,  within  the  coatemplation  of  act  ap- 
proved March  10,  1899  (Laws  1899,  c.  4.  g  37), 
and  fails,  in  a  suit  by  the  bank  commiBsioner 
against  a  stockholder  of  said  trust  company, 
A«M,  that  the  extent  of  defendant's  liability  is 
measured  by  section  16  of  the  Trust  Company 
Act,  and  is  to  the  extent  only  of  double  the 
amount  tbat  is  unpaid  upon  the  stock  held  by 
him.  furtfaw,  as  the  term  "corporation" 

does  not  Include  stockholders,  althoURn  defend- 
ant be  such  in  a  trust  comi»any  doing  also  a 
bsaking  business,  he  cannot,  as  such  stockholder, 
be  said  to  be  doing  a  banking  business,  within 
tlie  contemplation  of  act  approved  March  10, 
1899  (chapter  4,  Laws  1899,  g  37),  so  as  to 
be  chargeable  as  a  stockholder  of,  a  bank  organ- 
iied  under  the  general  banking  law  (act  approv- 
ed March  10,  1899  [chapter  4,  Laws  1899^,  as 
KTised  by  act  approved  March  23,  1908  (chap- 
ter 6,  Laws  1907-08),  and  by  section  11  of  the 


original  and  section  9  of  the  revfaing  act.  made 
liable  to  the  amoaot  of  his  stock. 

[Ed.  Note.— For  other  caaes.  sse  Banks  and 
Banking.  Cent  Dig.  |S  409-496;  Dec.  Dig.  1 
318.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Corporation.] 

(AddiUonttl  SyUabui  by  Editorial  Staff.) 
2.  Banks  and  BANKiNa  (S  47*)— Liabjutt 

OP    StOCKHOLDEB— "INDIVIDUAI."— "FlBM." 

As  used  In  the  act  approved  March  10, 1899 
(Laws  1899,  c.  4,  S  37),  providing  that  any  indi- 
vidual or  firm  receiving  money  on  deposit  shall 
be  amen^le  to  all  the  provisions  of  this  act,  the 
words  "individual"  and  "firm"  have  no  refer- 
ence to  stockholders. 

[Ed.  Note.— For  other  eases,  see  Banks-  and 
Banking,  Cent  Dig.  %%  62,  64-68,  841;  Dec 
Dig.  §  47.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Firm;  Individual] 

Riddle,  Justice,  dissenting. 

Error  from  District  Court,  Caddo  Coun- 
ty; J.  T.  Johnson,  Judge. 

Action  by  J.  D.  Lankford,  State  Bank  Com- 
missioner, against  J.  A.  Menefee.  Ju^pnoit 
for  defendant,  and  plalntlfl  brings  error.  Af- 
firmed. 

Charles  West,  Atty.  Gen.,  and  Stuart, 
Cruco  &  Gilbert,  of  Oklahoma  City,  for 
plaintiff  In  error.  A.  J.  Morris,  of  Anadaiko, 
for  defendant  In  error, 

LOOFBOURROW,  J.  On  August  9,  1911, 
J.  D.  Lankford,  as  bank  commissioner,  com- 
menced this  action  in  the  district  court  of 
Caddo  county.  His  amended  petition  sub- 
stantially states:  That  on  October  17,  1905, 
the  Columbia  Bank  &  Trust  Company  filed 
Its  articles  of  Incorporation  with  the  secre- 
tary of  the  territory  of  Oklahoma,  and  soon 
thereafter  commenced  to  do  business  In  the 
dty  of  Oklahoma.  A  copy  of  said  articles 
of  Incorporation  Is  thereto  attached  and 
marked  Exhibit  A.  That  said  Columbia 
Bank  &  Trust  Company  was  incorporated 
both  under  the  laws  of  the  territory  of  Okla- 
homa, relating  to  trust  ccnnpantes,  aud  un- 
der the  laws  of  the  said  territory  relating 
to  banks,  and  that  said  Columbia  Bank  & 
Trust  Company  was  Incorporated  for  the 
purpose  both  of  doing  a  trust  company  busi- 
ness and  doing  a  banking  business.  That, 
from  and  after  the  date  on  which  said  com- 
pany commenced  to  do  business  In  the  ter- 
ritory of  Oklahoma  and  up  to  the  time  of 
Its  failure  In  September,  1909,  said  com- 
pany engaged  in  the  banking  business,  both 
before  and  after  statehood,  and,  at  all  times 
after  the  date  of  Its  organization  and  up  to 
the  time  of  its  failure,  received  money  on 
both  general  and  special  deposit,  aud  con- 
ducted a  general  banking  business,  subject 
to  the  laws  of  the  territory  of  Oklahoma  re- 
lating to  banks,  and  subject  to  the  laws  of 
the  state  of  Oklahoma  relating  to  banks. 

Plaintiff  further  states:  That  there  was 
never  any  reorganization  of  said  Columbia 
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Bank  ft  Trust  Company,  but  that  said  bank 
and  trust  company  continued  to  do  a  bank- 
ing business  up  to  and  after  statehood,  un- 
der and  subject  to  the  banking  laws  of  the 
state  of  Oklahoma,  until  September  7,  1909, 
when  said  Columbia  Bank  &  Trust  Company 
failed,  and  Is  now  unable  to  meet,  with  Its 
assets  and  credits,  its  debts  and  obligations. 
That  said  bank  commissioner,  acting  under 
authority  of  law,  has  possession  of  said 
Columbia  Bank  ft  Trust  Company,  and  the 
same  Is  now  under  his  control  as  such  for 
the  purpose  of  lulquldation  and  settlement 
of  the  claims  of  Its  creditors.  That  the  lia- 
bilities and  obUgattoDS  of  said  Colnmbla 
Bank  ft  Trust  Company  amount  to  a  very 
large  sum  of  money,  and  that,  when  all  the 
assets  and  credits  of  said  hank  hare  been 
subtracted  from  its  total  UablUtles,  a  sum 
of  money  is  left  as  llablllttea,  in  an  omoont 
far  greater  than  the  amount  ot  all  t^e  stock 
subscribed  and  paid  in  by  the  stockholders 
of  said  bank;  the  amount  oi  stock  ao  paid  in 
by  the  stockholders  being  9200,000.  That 
it  is  necessary  for  him,  as  bank  commission- 
er, to  enforce  the  personal  liability  of  the 
stockholders  of  said  bank  to  make  good  the 
foregoing  deficit  That,  at  the  time  said 
bank  was  taken  over  as  aforesaid,  one  3.  A. 
Menefee  was  the  owner  of  250  shares  of 
stock  of  flOO  each  In  aald  bank,  fuUy  paid 
up,  and  said  Menefee  Is  still  the  owner  of 
said  stock.  That,  by  reason  thereof,  the  said 
Menefee  is  still  liable  to  this  plalntlfT,  as 
bank  commissioner,  in  the  sum  of  $25,000, 
same  being  the  amount  of  stock  subscribed 
and  paid  up  by  said  defendant,  and  prays 
judgment  for  $25,000. 

The  material  part  of  the  charter  of  the 
Columbia  Bank  ft  Trust  Company,  filed  as 
Exhibit  A,  reads: 

"Articles  of  Agreement 

"We,  the  subscribers,  hereby  associate  onr^ 
selves  together  by  the  following  articles  of  agree- 
ment, for  the  purposes  herein  set  forth : 

"Article  1.  Tlie  name  of  this  corporation  shall 
be  'the  Columbia  Bank  and  Trust  Company.* 

"Articles.  This  corporation  shall  be  located 
in  the  city  of  Oklahoma  City,  Oklahoma  county, 
territory  of  Oklahoma. 

"Articles.  The  amount  of  capital  stock  of 
this  corporation  shall  be  two  hundred  thousand 
($200,000)  dollars,  divided  into  two  thousand 
(2,000)  shares,  of  the  par  value  of  one  hundred 
($100)  dollars  each,  which  said  shares  are  now 
actually  paid  up  in  lawful  money  of  the  United 
States  of  America,  and  the  money  la  In  Uie  cub- 
tody  of  the  persons  named  as  the  board  of  di- 
rectors and  its  officers. 

"Article  4.  •   •  • 

"Article  5.   •   •  • 

"Article  6.    •    •  • 

"Article  7.  The  purposes  for  which  this  corpo- 
ration is  formed  are :  FirsL  To  receive  money 
in  trust  or  on  general  deposit  with  or  without 
interest  as  may  be  agreed  upon,  and  to  accept 
and  receive  saving  accounts  and  the  payment 
to  them  or  their  order  of  deposits  made  by  mi- 
nora shall  be  binding  on  them ;  to  receive  upon 
deposit  for  safe  keeping  personal  property  of 
every  d^ription;  to  guarantee  special  depos- 
its and  to  own  and  control  safety  vaults  and 
rent  boxes  therein.  Second.  •  •  « 


To  this  amended  petition  defendant  flletl 
a  general  demurrer,  and  the  same  was,  by 
the  court,  sustained.  Plaintiff  elected  to 
stand  upon  the  amended  petition,  and  Judg- 
ment was  thereupon  entered  in  faror  of  tta« 
defendant  frcan  which  Judgment  the  plain- 
tiff appeals. 

[1]  The  petiti<m  alleges  that  the  Colum- 
bia Bank  &  Trust  Company  was  incorporated 
both  under  the  laws  of  the  territory  of  Okla- 
homa, relating  to  trust  companies,  and  under 
the  laws  of  the  said  territory,  relating  to 
banks.  This  statement  of  a  le^  conclusloD 
is  not  binding  upon  the  court  as  against  a 
demurrer,  unless  the  law  and  the  petition 
sustain  such  allegation.  As  app^ra  from 
the  face  of  its  charter,  said  company  was» 
in  fact  organised  under  the  laws  at  the 
territory  of  Okloboma  <article  6,  c:  11.  Sess. 
Laws  1901),  relating  to  trust  companies,  as 
amended  by  article  3,  c.  10,  Zaws  1805,  and 
the  charter  recites  verbatim  section  4  there- 
of as  amended  by  article  S,  c.  10,  Iaws  1905. 

As  section  16,  Trust  Oompany  Act,  pro- 
vides: 

"Each  stockholder  of  a  company  organized 

under  this  act  shall  be  individually  and  person- 
ally liable  for  the  debts  of  the  corporation  to 
the  extent  only  of  double  the  amount  that  is  un- 
paid upon  the  stock  held  by  him   *   •   •  " 

— and  this  failed  bank  was  organized  under 
thU  act,  this  section  would  seem  to  be  con- 
clusive of  defendant's  liability  as  a  stock- 
holder therein,  but  section  37,  c.  4,  Sess.  Law» 
1899  (General  Banking  Act),  provides  as  fol- 
lows: 

"Any  individual,  firm  or  corporation,  who 
shall  receive  money  on  deposit,  whether  on  cer- 
tificates or  subject  to  check,  shall  be  considered 
as  doing  a  banking  business  and  shall  be  amen- 
able, to  all  the  provisions  of  this  act:  Pro* 
vided,  that  promissory  notes  issued  for  money 
received  on  deposit  shall  be  held  to  be  certifi- 
cates of  deposit  for  the  purpose  of  Uils  act** 

And  lAalDtlft  in  error  contends  chat  said 
section  87  remained  a  part  of  the  banking 
law,  althougb  the  same  is  not  incorporated  in 
the  revising  statute  (Sess.  Laws  1907-08). 
That  a  revising  statote  takes  the  place  of 
all  the  former  laws  existing  upcm  the  8ub< 
Ject  with  wUcb  it  deals  seems  settled  beyond 
controversy.  86  Cyc  1070,  la^  down  tlie 
general  rule  as  to  revision  as  foUows: 

"It  is  a  familiar  and  well-settled  rule  that  • 
subsequent  statute  revising  the  subject-matter 
of  the  former  one,  and  evidently  intended  as  a 
substitute  (or  it,  although  it  contains  oo  express 
words  to  that  effect  must  operate  to  repeal  the 
former  •  *  •  [citing  nnmeroos  decisions 
from  a  great  many  states.  United  States,  and 
England],  This  rule  does  not  rest  strictly  upon 
the  ground  of  repeal  by  implication,  but  upon 
the  principle  that  when  the  L^islatore  makes 
a  revision  of  a  particular  statute,  and  frames 
a  new  statute  upon  the  subject-matter,  and 
from  the  framework  of  the  act  it  Is  appar- 
ent that  the  Legislature  designed  a  complete 
scheme  for  the  matter,  it  is  a  legislative  decla- 
ration that  whatever  is  embraced  In  the  new  law 
shall  prevail,  and  whatever  Is  excluded  is  dis- 
carded. It  is  decisive  evidence  of  an  intention 
to  prescrilie  the  provisions  mentioned  In  the  lat- 
ter act  as  the  only  onea  on  that  subject  whidi 
•haU  be  obligatory."   Mack  v.  Jastnv  128  GaL 
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130,  58  Fac.  S72;  State  v.  ChmkHn,  19  Gal. 
501 ;  People  t.  Thornton,  186  IJI.  162,  57  N. 
K.  S41;  Roche  v.  Jersey  Oily,  40  N.  J.  Law, 
2oT;  Bracken  v.  Smith,  39  N.  J.  Eg.  106. 

Same  volume,  p.  1080 : 

"Where  a  statute  is  revised,  Bome  parts  of  the 
original  act  being  omitted,  the  parts  which  are 
omitted  cannot  be  revived  by  coostrilction,  but 
are  to  be  considered  as  annulled,  provided  it 
clearly  appears  to  hare  been  the  intention  of  the 
Legislature  to  cover  the  whole  subject  bj  the 
revision." 

See  nufueroua  aut&oiltles  cited  In  note  S2, 
same  page. 

"When  a  statute  is  revised,  and  a  provisioD, 
contained  in  it,  is  omitted  in  the  new  statute, 

the  inference  is  that  a  change  iu  the  law  was 
intended  to  be  made.  If  the  omission  was  by  ac- 
cident, it  belongs  to  the  Legislature  to  supply 
it."   Buck  V.  SpofTord,  31  Me.  34. 

These  acts  are  discussed  In  Smock  v. 
Farmers'  Union  State  Bank,  22  Okl.  825,  98 
I'ac.  »i5,  an  opinion  by  Justice  Hayes,  where- 
in It  is  said: 

"The  question  in  this  case,  then,  is  not  one 
of  legislative  power,  but  of  legislative  intoit, 
and  i\  e  must  determine  the  nature  of  House  Bill 
Ho.  615  and  its  effect  ui>on  the  former  laws  per- 
taining to  the  incorporation  of  banks  and  the 
control  and  regulation  thereof.  There  is  noth- 
ing in  the  title  of  this  act  to  indicate  that  it  la 
a  revising  statute,  nor  is  there  any  expression 
in  the  act  declaring  it  to  be  such  a  statute;  but 
a  careful  comparison  of  this  net  and  its  con- 
tents with  chapter  8,  Wilson's  Bev.  &  Ann.  St 
li)03  (chapter  4,  Sess.  Laws  1899).  and  the 
acts  of  the  Legislature  subseoaently  enacted, 
discloses  that  this  act  is  principally  a  restate- 
ment in  a  correct  and  improved  form  of  the 
laws  contained  in  that  chapter  and  in  the  sub- 
sequent  acts  of  the  Legislature.  There  are,  it 
is  true,  some  material  changes,  but  this  does 
not  destroy  the  nature  of  the  act  as  a  revising 
act,  and  it  clearly  appears  from  the  subject-mat- 
ter of  the  act  that  it  was  intended  to  take 
the  place  of  all  the  former  laws  existing  upon 
the  subject  with  which  it  deals.  Hudson  v. 
Ely,  86  Okl  S76  [129  Pae.  11].  In  Bartlett  et 
al.  V.  King,  12  Mass.  645,  7  Am.  Dec.  99.  the 
court  said :  'A  subsequent  statute,  revising  the 
whole  subject-matter  of  a  former  one,  and  evi- 
dently intended  as  a  snbstitute  for  it,  although 
it  contains  no  express  words  to  that  effect,  must, 
on  the  principles  of  law  as  well  as  in  reason 
and  common  sense,  operate  to  rppenl  tlie  former.' 
This  language  is  quoted  in  Lewis'  Sutherland 
on  Statutory  Construction,  vol.  1,  p.  515,  as 
stating  the  rule  to  be  that  toe  eSect  of  a  statute 
of  revision,  without  express  words  repealing 
previous  statutes,  when  it  is  apparent  that  the 
Lcffislatore  intended  that  the  new  act  should 
cover  the  entire  subject  embraced  in  all  the  for- 
mer statutes,  is  to  repeal  said  statutes,  both  aa 
to  those  parts  that  are  repusinant  and  those 
parts  that  are  not  repugnant  to  the  new  act. 
The  act  under  consideration,  however,  contains 
the  following  repealing  clause:  'AH  acts  and 
parts  of  acts  in  conflict  herewith  are  hereby  re- 
pealed.* This  clause,  inserted  In  acts  other  than 
revising  acta,  neither  adds  to  nor  lessens  the  re- 

Sealing  force  of  the  act  State  v.  Tardley,  05 
'enn.  546,  32  S.  W.  481,  34  L.  R.  A.  656.  But, 
when  ft  is  inserted  in  a  revising  act,  the  courts 
are  not  uniform  in  their  holding  as  to  its  ef- 
fect The  text  on  Statutory  Construction,  above 
quoted,  states  the  rule,  however,  as  follows : 
*If  the  new  act  is  intended  as  a  revision  and 
substitute  for  the  former  act  -or  acts,  the  general 
rule  applies,  and  the  former  act  or  acts  are  re- 
pealed in  toto,  though  they  may  contain  parts 
or  provisions  which  are  not  embraced  in  the 
new  act  and  are  not  repugnant  to  its  provision.' 
Lewis'  Sutherland  on  Statutory  Oonstrnction, 


vol.  1,  p.  522,  cidng  Attorney  General  v.  Par- 
sell,  100  Mich.  170.  58  N.  W.  839:  The  Pa- 
qucte  Ilabana,  173  tJ.  S.  677,  20  Sup.  Ct  290, 
44  L.  Ed.  SliO;  State  v.  Carbon  Hilf  Coal  Co.\ 
4  Wash.  422,  30  Pac.  728.  House  BiU  No.  61S 
covers  the  entire  grounds  of  said  chapter  8,  Wil- 
son's Rev.  &  Ann.  St  1903  {cliapter  4,  Sess. 
Laws  1899)  and  of  the  four  subsequent  acts  of 
the  Legialature  above  referred  to.  It  perUins 
to  the  same  general  subject-matter,  and  seeks  to 
accomplish  the  same  general  purpose,  and  in  the 
main  is  a  re-enactment  of  those  statutes  in  the 
same  language,  and  we  are  therefore  of  the  opin- 
ion that  said  act  was  intended  by  the  Legisla- 
ture as  a  substitute  for  all  the  laws  then  exist- 
ing upon  the  subject-matter  dealt  with  in  that 
act,  and  that  said  former  laws  were  repealed 
by  if 

But.  assuming  that  this  section  was  not 
repealed  by  said  revision,  there  Is  no  merit 
In  the  contention  that,  aa  the  corporation  in 
which  defendant  waa  a  stociihoider  was  do- 
ing a  general  banking  business,  defendant's 
liability  as  such  is  fixed  by  section  U  of  the 
BauMi^  Act  (Laws  1899,  c.  4)  and  section  9 
of  the  Revising  Act  (Laws  1907-08,  c  6), 
both  of  which  read: 

"The  shareholders  of  every  bank  organised 
under  this  act  shall  be  additionally  llaUe  for 
the  amoont  of  stock  owned,  and  no  more." 

[2]  In  other  words,  the  contention  is  that, 
although  thte  failed  bank  was  organized  un- 
der the  Trust  Company  Act,  which  provides 
that  Btockholdera  of  a  company  organized 
thereunder  shall  be  personally  liable  for  the 
debts  of  the  bank  to  the  extent  only  of  double 
the  amount  unpaid  upon  this  stock,  yet,  by 
reason  of  the  fact  that  this  company  was 
doing  a  banking  business  in  addition  to  a 
trust  company  business,  hlg  liability  as  a 
stockholder  was  changed  or  rather  fixed  by 
the  terms,  not  of  the  Trust  Company  Act, 
but  of  the  Banking  Act,  sections  11  and  9, 
supra,  so  as  to  be  to  the  extent  of  the  amount 
of  his  stock.  And  this,  too.  In  virtue  of  sec- 
tion 87,  supra,  of  the  original  banking  act 
As  stated,  there  is  no  merit  In  this  for  the 
obvious  reason  that  the  defendant,  as  a 
stockholder  In  the  failed  bank,  was  neither 
"an  individual,  firm  or  corporation"  doing  a 
banking  bnslness  within  the  contemplation  of 
that  section.  To  hold  otherwise  would  be 
to  say,  not  that  the  corporation -vras  doing  a 
banking  business  as  a  corporation,  but  that 
the  stockholders  were  doing  the  business  as 
individuals.  The  term  "Individual"  and 
"Arm"  doing  a  banking  business  have  no  ref- 
erence to  stockholders,  and  the  term  "cor- 
poration" does  not  Include  them ;  and  this 
statute,  declaring,  as  It  does,  that  "corpora- 
tion," whether  Incorporated  under  that  act 
or  not,  doing  a  banking  business,  shall  be 
amenable  to  all  the  provisions  of  that  act,  is 
not  broad  enough  to  cover  stockholders,  bo 
as  to  fasten  the  liability  upon  this  stockhold- 
er Imposed  by  sections  11  and  16,  supra. 
That  such  was  not  the  Intent  of  the  Legisla- 
ture Is  clear  for  the  reason  that,  when  the 
entire  Banking  Act  was  revised  by  chapter 
6,  Sess.  Laws  1907-08,  the  Legislature  recog- 
nized the  fact  that  coiporations  organized 
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under  the  Trust  Oompany  Act  were  doing  a 
banklnK  business,  and  apedflc  mention  is 
made  In  many  a£  the  varloua  sections  ot  the 
said  Banking  Act  of  trust  companies,  and 
tbe  language  of  the  act  was  hroadened  so  as 
to  permit  trust  companies  to  continue  In  the 
banking  busdneas-^now  If  the  Legislature 
had  Intended  that  stockholders  in  a  trust 
company,  doing  a  banking  business,  should 
be  liable  the  same  as  stockholders  of  a  cor- 
poration OTE^zed  under  the  Banking  Act, 
ther  could  easily  have  so  provided  by,  for 
example,  cariying  section  S7,  supra.  Into 
the  revision  and  amending  It  so  as  to  read: 

"Any  Individual,  firm  or  corporation,  and  the 
atockholdera  thereof,  who  shall  receive  money 
on  deposit  •  *  *  shall  be  amenable  to  all 
the  proviaions  of  this  act,  iocluding  the  liability 
of  stockholders :    Provided.   •   *   ♦ " 

But  the  Legislature  made  no  such  provi- 
sion, and  the  word  "corporation,"  as  used  in 
section  37,  supra,  is  not  broad  enough  to  in- 
clude stockholders.  In  Park  Bank  v.  Bern- 
sen,  158  U.  S.  337,  15  Sup.  Ct  891,  89  L.  Ed. 
1008  a  certain  warehouse  company  was  a 
corporation  of  the  state  of  New  York,  In- 
corporated under  a  certain  act  of  the  Legisla- 
ture of  that  state.  Section  9  of  a  certain 
chapter  of  the  act  (Laws  1872,  c.  701)  pro- 
vided: 

"The  corporation  hereby  created  shall  possess 
all  the  general  powers  and  privileges,  and  be 
subject  to  all  the  liabilitiea,  conferred  and  im- 
posed upon  corporationi  organized  under  and  in 
pursuance  of*  another  act. 

The  corporation  never  made  and  published 
a  report  as  required  by  section  12  of  that  act 
(Laws  1848.  c.  40)  which  r^rt  was  to  be 
signed  by  the  president  and  a  majority  of 
the  trustees  and  veriaed  by  the  oath  of  the 
president  or  secretary.  One  Squires  was 
president,  and  one  Bemsen  was  a  director 
and  trustee  of  the  company.  A  certain  firm 
doing  buslnesa  in  New  York  made  two  prom- 
issory notes  to  the  order  of  themselves  and 
indorsed  them  in  blank,  which  were  tliereaft- 
er  Indorsed  by  the  warehouse  company;  the 
same  being  made  by  the  president  of  the 
company  without  the  knowledge  of  Bemsen 
or  the  other  directors.  Section  12,  referred 
to,  provided  that,  for  failure  to  file  the  re- 
port, the  trustees  "shall  be  Jointly  and  sever- 
ally liable  for  all  the  debts  of  the  company, 
then  existing,  and  for  all  that  shall  be  con- 
tracted before  such  report  shall  be  made." 
In  a  suit  against  the  warehouse  company  as 
Indorser  of  the  notes,  the  court  held  that  It 
did  not  become  indebted  to  the  plaintiff  by 
reason  of  its  Indorsement  In  seeking  to 
charge  Bemsen,  as  trustee,  with  the  debt  of 
which  the  promissory  notes  were  the  basis, 
speaking  to  section  12,  supra,  the  court  said 
that,  before  any  party  should  be  held  bound 
by  such  provisions,  It  must  appear  that  the 
LeRislature  of  the  state  had  rendered  bim 
subject  thereto.   In  passing,  the  court  said: 

"The  contention  Is  that  section  9  of  the  char- 
ter of  the  warehouse  company  in  effect  incorpo- 
rates said  Hctlcn  12  into  snch  charter,  bnt  tiie 
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provision  of  sectitm  0  Is  that  the  corporaUoa 
shall  possess  all  the  general  powers  and  privi- 
leges and  be  subject  to  all  the  liabilities  confer- 
red end  imposed  upon  corporations  organized 
under  the  act  of  1848.  It  la  the  corporation 
which  is  given  the  powers  and  nrivileges  and 
made  subject  to  the  liabilities.  fDoes  this  car- 
ry with  it  an  imposition  of  liability  upon  the 
trustee  or  other  officer  of  the  corporation?  Tba 
officer  is  not  tfae  corporation;  his  liability  is 
personal,  ^nd  not  that  of  the  corporation,  nor 
can  it  be  counted  among  the  powers  and  privi- 
leges of  the  corporation.  How,  then,  can  it  be 
contended  that  a  provision  in  a  charter  that  the 
corporation  thus  chartered  shall  assume  all  the 
liabilities  imposed  by  a  general  statute  upon  cor- 
porations carries  with  It  a  fnrther  provlBlw 
of  such  general  statute  that  the  officers  of  cor- 
porations also  assume,  nnder  certain  conditions, 
the  liabilities  of  the  corporation?  Does  one, 
bv  becoming  an  officer  of  a  corporation,  assume 
all  the  liabUlties  resting  upcm  the  corporation? 
Is  not  hU  liability  of  a  distinct  and  mdepend- 
ent  character  and  dependent  upon  other  princi- 
ples? •  •  •  The  term  'corporation*  does  not 
include  stockholders,  and  a  statute  imposing 
a  liability  npon  tbe  corporation  does  not  there- 
by impose  the  same  npon  the  stockluAden" 

—and  affirmed  the  Judgment  of  the  drcoli 
court  holding  the  d^endant  not  liable. 

A  careful  examination  of  the  trust  compa- 
ny laws  and  of  the  banking  laws  discloses 
the  fact  that  both  may  do  a  general  banking 
business  and  are  subject  to  the  control  and 
supervision  of  the  bank  commissioner.  The 
principal  differences  are:  First  That  the 
trust  company  has  authority  to  accept  and 
execute  trusts,  as  set  forth  In  the  second  to 
ninth  paragraphs.  Inclusive,  of  section  4,  art 
5,  Laws  1901,  while  a  bank  is  limited  to  a 
general  banking  business.  Second.  The  cap- 
ital stock  of  a  bank  In  a  dty  of  more  than 
1 10,000  inhabitants  cannot  be  less  than  $25,- 
000,  all  of  which  must  be  fully  paid  up,  while 
the  capital  stock  of  a  trust  company  cannot 
be  less  than  $200,000,  at  least  one-half  of 
which  must  be  actually  paid  up.  Third.  A 
shareholder  of  any  bank  organized  under  the 
Banking  Act  is  additionally  liable  for  the 
amount  of  stock  owned,  and  no  more,  while 
a  stockholder  of  any  trust  company,  organized 
under  the  Trust  Company  Act,  Is  personally 
i  liable  to  the  extent  only  of  double  the  amount 
that  is  unpaid  upon  the  stock  held  by  falm. 

Banks  and  trust  companies  are  corpora- 
tions, and  each  are  il^arded  as  legal  entitles. 
They  have  a  separate  existence  from  the  per- 
sons who  control  them.   There  is  said  to  be 
no  identity  between  the  owners  and  the  hold- 
ers of  the  stock  and  the  corporation  itself. 
The  corporation  is  the  real,  though  artificial, 
person  substituted  for  the  natural  persons 
who  may  procure  Its  creation  and  be  finan- 
cially interested  ther^n.  Every  such  corpo- 
raOtm  must  be  organised  or  tucorporated  fixr 
a  particular  purpose.   Such  purpose  is  osa- 
ally  expresdy  ^ted  In  the  act  of  the  atatnte 
giving  life  to  flte  corporation.  The  Consttta- 
'  tton  or  the  statute  fixes  the  liability  of  the 
I  stockholders  of  a  corporation,  and  In  this 
I  case  the  liability  prescribed  by  the  statute 
la.  In  its  nature,  cmtractuaL   The  Legtsla- 
I  tnre  prescribed  that,  the  UabUitr  o£  a  atotik- 
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bolder  in  a  trust  eonqMmy  ahoald  be  doable ; 
the  amount  ttiat  Is  unpaid  npon  the  atodk  by  I 
him  held.    When  the  defendant  irarchased  i 
this  stock  he  became  the  eonltable  owner  of  i 
that  much  corporate  property,  bnt  the  power 
to  transact  business  under  the  charter  could 
be  exercised  only  by  the  corporation.  The  de- 
fendant assumed  all  of  the  liabilities  imposed 
by  the  statute  upon  him  as  a  stockholder  in 
a  trust  company.  His  contract  was  that  he 
would  pay  the  par  value  of  the  stock  by  him  | 
owned.   He  had  therefore  complied  with  ev-  i 
ery  coDditloQ  of  his  contract,  and  the  petl- 1 
tlon  does  not  state  a  cause  of  action  against 
him. 

The  Judgment  of  the  trial  court  Is  affirmed. 

KANB,  a  J.,  and  TUBN£B  and  BL£AE- 
MORE.  33^  concur. 

RIDDLE,  Justice  (dlssentii^).  I  am  un- 
able to  agree  with  the  reasoning  and  con- 
elusion  In  the  opinion  upon  rehearing  of 
the  majority  of  the  court.  Owing  to  the  im- 
portance of  the  question  Involved,  as  affect- 
ing both  the  state  and  the  defendant,  as  well 
as  marking  the  beginning  of  what  I  deem  a 
new  policy  affecting  corporations  generally, 
especially  the  basic  principles  of  the  bank 
guaranty  law,  I  deem  it  my  duty  to  set  forth 
my  views  in  'detail. 

In  preparing  the  original  opinion  I  exam- 
ined the  authorities  cited  by  both  parties, 
and  made  an  independent  Investigation  of 
many  others,  and  reached  a  conclnsion  which 
I  believed  was  unquestionably  the  law.  The 
opinion  was  submitted  to  the  full  court,  and 
after  due  consideration  was  concurred  In  by 
all  of  the  members  thereof,  with  the  excep- 
tion of  Justice  Dunn,  and  his  dissent  was  not 
sufficiently  strong  to  induce  him  to  write  a 
dissenting  opinion.  Whatever  doubt  existed 
in  my  mind  as  to  the  soundness  of  the  con- 
clusion reached  was  removed  when  the  older 
members  of  this  court  heartily  concurred 
th^ln.  The  original  opinion  remained  the 
law  of  this  case  for  more  than  three  months; 
and  as  no  new  ideas  were  advanced,  and 
but  little  addltlcmal  authority  cited,  I  see  no 
reason  to  change  my  views.  If  the  condii- 
aions  reached  and  ctmcnrred  In  by  the  other 
Justices  were  sound,  and  correct  pzindi^es 
of  law  enunciated,  they  axe  still  sound,  and 
the  law  announced  should  remain  the  law  of 
the  case. 

I  am  sure  it  is  the  desire  of  every  member 
of  this  court  to  readi  a  proper  omicilUBlon  and 
decide  the  law  as  it  actually  is,  r^rdless  of 
the  consequences.  We  edionld  foUow  the  law 
as  our  sovereign  guide;  the  law  as  announced 
upon  the  highest  auOiorlty ;  the  law  as  it  Is 
written.  Interpreted,  and  construed  acccffding 
to  its  plain  letter  and  true  spirit;  the  law 
as  construed  by  broad  common  sense,  as  ap> 
plied  to  the  subject-matter  under  considera- 
tion. 

The  <^Dlon  on  the  petition  tor  rehearing 


rests  almost  ecdely  as  a  bsalfl  upon  section  16 
of  the  act  of  the  Leglslatare  ot  1901,  whldi 
we  deslgoBte  as  the  Trust  Company  Act,  end 
wfaicb  reads: 

"Each  Btf>ckbotder  of  a  company  organized  un- 
der this  act  shall  be  individually  and  personally 
liable  for  the  debts  of  the  corporation  to  the  ex- 
tent only  of  double  the  amount  that  is  unpaid 
upon  the  stock  beld  by  him." 

While  section  37  of  chapter  4  of  the  Sea- ' 
Bion  Laws  of  1899  of  the  General  Banking 
Act  was  considered,  yet  this  whole  chapter, 
regulnting  the  banking  business,  was  dismis- 
sed by  the  court  by  holding  that  said  section 
was  not  broad  enou^  to  Include  stockhold- 
ers. So  far  as  material  here  the  section 
reads: 

"Any  individual,  firm,  or  corporation  who 
shall  receive  money  on  deposit,  whether  on  cer- 
tilicatea  or  subject  to  check,  shall  be  considered 
as  doing  a  banking  husioeas  and  shall  he  amen- 
able, to  all  of  the  provisions  of  tbis  act,"  etc. 

In  my  Judgmoit  it  is  immaterial,  so  far  as 
the  rl^ts  ct  the  parttes  in  this  Utlgation 
are  concerned,  whether  this  section  ever 
existed;  to  reach  a  proper  and  Just  cfmdu- 
slon  the  issues  most  be  detamlned  npon 
much  broader  grounds. 

In  addition  to  the  fact  that  the  oiilnton  on 
rehearing  is  based  almost  exdusively  on  sec- 
tion 16  of  the  Tru^  Company  Act,  supra, 
the  conclusion  reached  shows  that  the  liabil- 
ity sought  to  be  recovered  in  this  case  is 
considered  as  a  penalt?  flxed  by  the  statute 
and  not  one  growing  out  of  a  contract  Al- 
though the  writer  of  the  opinion  states  that 
the  liability  is  "contractual,"  yet  the  ctm- 
cluslon  and  r^isoning  show  It  was  considered 
a  penalty.  The  main  authority  relied  lUton 
Is  the  case  of  National  Park  Bank  v.  B^- 
sen,  158  U.  S.  387,  15  Sup.  Ot  891.  39  U  Ed. 
1008.  In  pr^pariiv  the  original  opinion  ot  the 
court  my  omdusion  was  that  this  case  was 
Inapplicable  for  two  reasons:  ITlrst,  as  set 
forth  therein,  that  the  highest  court  ot  New 
York  had  held  that  the  UablUty  sought  to  be 
recovered  against  the  tmatee  was  not  a  debt 
of  the  cc«poratlon,  and  therefore  there  could 
be  no  recovery  against  the  trustee,  as  the 
corporation  did  not  owe  the  debt  The  sec> 
ond  reason  Is  that  the  case  proceeded  wholly 
on  the  theory  that  the  liability  sought  to  be 
recovered  was  a  penalty,  which  the  record  In 
the  case  shows  was  correct  Mr.  Justice 
Brewer,  In  concluding  the  opinion,  uses  the 
following  language: 

"And,  In  the  absence  of  any  controlling  deci- 
sions, we  are  unwilling  to  hold  that  a  provision 
of  a  general  statute  imposing  a  personal  liabil- 
ity OQ  trustees  or  other  officers  is  incorporated 
into  a  epecial  charter  by  a  clause  tberein  de* 
daring  that  tiie  corporation  shall  possess  all 
the  general  powers  and  privileges  and  be  sub- 
ject to  all  the  liabilities  conferred  and  imposed 
upon  corporations  organized  under  such  gen- 
eral airt  Something  more  specific  and  direct  is 
necessary  to  burden  an  officer  of  the  corporation 
with  a  penalty  for  omission  of  duty." 

It  will  be  seen  that  this  was  clearly  a  pen- 
alty imposed  tor  the  omission  of  duty  by  an 
oflicer.   Bnt  suppose  the  liability  sought  to 
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6e  reooVered  In  that  case  grew  ont  of  a  con- 
tract, In  which  event  It  mnat  be  held  that 
the  defendant  assented  to  the  samet  tiien  It 
la  clear  that  the  decision  and  language  d 
Justice  Brewer  wonid  have  been  different 
The  conrt  farther  proceeds  npcm  the  theory 
that  the  general  laws  applicable  to  the  sub- 
ject did  not  enter  Into  and  become  a  part  of 
•the  charter  or  articles  of  Incorporation  un- 
der which  the  Columbia  Bank  &  Trust  Com- 
pany transacted  its  business;  and,  proceed- 
ing under  a  false  promise,  necessartly  an  er- 
roneous conclusdon  was  reached. 

It  la  admitted  both  by  the  demurrer  and  In 
the  brief  of  counsel  for  the  defendant  that 
the  Columbia  Bank  &  Trust  Company  was  a 
banking  corporation  and  was  at  all  times 
during  its  existence  engaged  in  the  general 
banking  bncdneas,  and  we  must  assume  that 
It  enjoyed  all  the  privileges,  rights,  and  had 
all  the  protection  of  other  state  banking  In- 
stitutions. On  page  47  of  the  brief  of  conn- 
sel  for  the  defendant,  we  find  this  admission: 

"I  admit  that  the  Columbia  Bank  &  Trust 
Company  was  a  corpnTatioa  doing  a  banking 
business,  and  in  the  ordinary  sense  of  the  term 
was  a  banking  corporation." 

The  drst  point  that  naturally  challenges 
the  attention  of  the  court,  in  view  of  this 
clear  admission,  is:  Why  should  the  Legisla- 
ture make  such  an  unwarranted  and  inequit- 
able discrimination  between  banking  corpora- 
tions organized  under  the  Trust  Company 
Act  and  those  organized  under  the  General 
Banking  Act?  What  was  the  controlling 
Influence  that  bron^t  about  this  legislation 
that  the  ZiCgislature  should  make  such  an  un- 
reasonable discrimination,  if  In  fact  It  was 
the  Intent  of  that  body  to  relieve  stock- 
holders doing  a  general  banking  business, 
and  who  were  members  of  a  banking  corpo- 
ration organized  under  the  Trust  Company 
Act,  from  t  liability  Imposed  upon  stock- 
holders of  other  banking  institutions  doing 
exactly  the  same  kind  of  banking  business, 
organized  under  the  general  bankii^  law  and 
receiving  no  more  benefits  or  protectloni 
What  were  the  evils  sought  to  be  remedied 
— the  blesstugs  intended  to  be  bestowed. 

The  only  xeason  which  has  been  suggested 
Is  tliat  a  trust  company  was  required  to  have 
a  much  larger  cai^tal  than  a  bank;  yet,  If 
the  contention  of  the  defendant  be  true,  trust 
companies  were  permitted  to  transact  all  th« 
business  usually  transacted  by  trust  .«»npa- 
nles,  and  in  addition  thereto  engage  in  a 
general  banking  bu^ess  without  any  ad- 
ditional capital  from  other  trust  companies, 
and  rec^ve  all  the  benefits  and  protection 
of  the  general  banking  law  as  well  as  the 
trust  company  law,  wlthont  assuming  any 
of  the  burdens  or  assenting  to  any  of  Qie 
liabilities  imposed  under  the  general  bank- 
ing law.  This,  in  my  opinion,  la  too  narrow 
and  technical  a  construction  of  the  statute, 
and  such  an  intent  should  not  be  attributed 
to  the  Legtelature,  If  It  can  be  avt^ded. 

The  opinion  of  the  court  overlooks  and 


ignorea  certain  well*flBtabllshea  principles  of 
law,  which.  If  adhered  to,  gieaUy  slmpUfy 
the  questiimB  Involved. 

Section  47,  art  9.  of  the  CDnstltatlon  pro- 
vides: 

"The  Legislature  shall  have  the  power  to  al- 
ter, amend,  annul,  revoke,  or  repeal  any  charter 
of  any  corporation  or  franchise  now  existing 
and  subject  to  be  altered,  amended,  annullet^ 
revoked,  or  repealed  at  the  time  of  the  adoption 
of  this  Constitution,  or  an;  that  may  be  oere- 
after  created,  whenever  in  its  opinion  it  may 
be  injurious  to  the  citizens  of  this  state,  in 
such  manner,  however,  that  no  injustice  shall 
be  done  to  the  incorporators." 

Section  12S0  of  Comp.  Laws  1909.  of  the 
laws  enacted  by  the  Legislature  <^  1893, 
reads: 

"Every  grant  of  corporate  power  is  subject  to 
alteration,  snspension  or  repeal,  In  the  direction 
of  the  Legislature." 

It  Is  undebatable  that  under  this  reserva- 
ti<Hi  the  Legislature  could  at  will  make  any 
reasonable  amendment  to  a  charter  or  fran- 
chise of  any  corporation  without  the  consent 
of  the  Incorporators.  It  Is  also  a  well-set- 
tled principle  of  law  that  the  provisions  of 
every  general  law  applicable  to  the  business 
or  subject-matter  of  any  corporation  enters 
Into  and  becomes  a  part  of  the  franchise  or 
charter,  and  that  the  corporation  and  stock- 
holders  are  controlled  by  and  subject  thereto. 
The  Uatiiiity  sought  to  be  recovered  of  the 
defendant  In  this  case  being  contractual  and 
not  a  penalty,  section  87  of  the  General  Bank- 
log  Law  of  1899  was  broad  enough  to  Include 
both  the  corporation  and  the  stockholders; 
or,  in  other  words,  I  think  It  was  the  Intent 
of  the  Legislature  expressed  In  this  section, 
considered  in  connection  with  other  provi- 
sions, that,  before  a  corporation  or  the  In- 
corporators should  receive  the  benefits  and 
protection  of  tbe  General  Banking  Act,  it 
was  necessary  that  they  should  comply  with 
all  of  the  provisions  of  that  act  and,  b:* 
accepting  the  benefits  and  protection  thereof, 
should  necessarily  assent  to  the  liabilities 
Imposed.  But  waiving  this  point,  and  dis* 
cussing  tte  proposition  as  though  this  provi- 
sion had  never  been  a  part  of  the  general 
banking  law.  Prior  to  1905  corpcH^tinw 
organized  under  the  Trust  Company  Act 
were  not  authorized  to  rec^ve  money  on  gen- 
eral deposit,  but  in  the  latter  year  this  law 
vras  amended  permitting  same. 

There  are  many  autborlUes  holding  that 
a  corporation  recdvlng  moh^  on  general 
deposit  is,  in  tbe  ordinary  acc^>ta1dc«  of  the 
term,  doing  a  banking  bustness;  howevOT, 
it  is  unnecessary  to  waste  any  time  In  defin- 
ing a  bank'  or  the  bankbig  bualneaa,  in  view 
of  tbe  admission  In  this  case  that  the  Ootnm- 
bla  Bank  ft  Trust  Company  was  at  an  times 
eng^ed  in  the  banking  boaineBS,  and  in  tbe 
usual  meanlxv  of  the  term  was  a  banking 
corporation. 

The  amendment  to  flie  troat  company  liiw 
ectended  tbe  cliarter  of  the  Columbia  Bank 
&  Trust  Company,  anthorlslnf  it  to  rec^ve 
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money  on  general  d^oatt,  Miich  also  had 
the  effect  of  permltttng  a  general  banking 
bDshwss,  upon  condition,  however,  that  It 
comply  with  and  be  subject  to  the  proTlslons 
of  the  general  banking  law.  Section  11  of 
the  Banking  Act  of  1899  (section  2B2  of  WU- 
Boa's  Statutes)  provides: 

"Stockholders  of  evptr  bank  orraDis«d .  ander 
this  act  thall  be  additionaUy  liable  for  the 
amount  of  stock  held,  and  no  more." 

Section  17  of  the  Banking  Act  of  1809, 
(section  258  of  WUson's  Statutes)  providea: 

"It  shall  be  unlawful  for  any  indiTldnal,  firm 
or  corporation  to  transact  a  banking  bQiiness, 
or  to  receive  deposits  except  by  this  act  author- 
iied  any  person  violating  any  provision  of  this 
■ection,  either  htdividually  or  as  an  interested 

Earty  in  any  association  or  corporation,  shall 
e  guilt]'  of  a  misdemeanor,  and  on  conviction 
thereof,  shall  be  fined  in  a  sum  not  leM  than 
three  hundred  or  more  than  one  thousand  dol- 
lars, or  by  imprisonment  in  the  county  jail  not 
less  than  thirty  days  nor  more  than  one  year,  or 
by  both  such  fine  and  imprisonment." 

It  will  be  seen  under  this  section  that  not 
a  dollar  could  the  Columbia  Bank  &  Trust 
Company  receive  on  general  deposit  without 
first  complying  with  all  of  the  provisions  of 
the  Banking  Act,  and  it  cannot  be  said  that 
this  section  only  applies  to  the  corporation, 
and  that  it  does  not  include  the  officers  and 
stockholders. 

ICeadiug  section  37  In  conDCctlon  with  sec- 
tion 17,  It  is  clear  to  my  mind  that  it  was 
never  intended  that  a  trust  company  should 
engage  in  Uie  general  banking  business  with- 
out It  and  Its  officers  and  stockholders  being 
subject  to  the  general  banking  law.  But, 
waiving  this  point,  still  under  the  general  law 
and  the  well-recogntzed  prtoclple  of  construc- 
tion, when  the  Columbia  Bank  &  Trust  Com- 
pany, through  Its  officers,  filed  its  articles  of 
incorporation  and  voluntarily  engaged  in  the 
general  banking  business,  every  provision  of 
the  General  Banking  Act  regulating  the  bank- 
ing business  was  applicable  to  the  Columbia 
Bank  &  Trust  Company  and  became  a  part  of 
and  must  be  read  Into  its  charter.  There  is 
but  little  diversity  of  opinion  upon  this  prop- 
osition. 

Quoting  from  volume  1  of  Beach  on  Corpo- 
rations, S  146,  p.  271: 

"So  all  existing  statutes  or  charter  provisions 
impiwlng  addidiooal  liabilities  upon  stockhold- 
ers for  ,tbe  corporate  debts  enter  into  and  be- 
come a  part  of  contracts  between  the  company 
and  its  creditors,  and  the  obligations  thereby 
imposed  are  not  to  be  impaired  by  a  repeal  of 
tlie  statute  or  an  amendment  to  Uie  charter; 
such  legislation  operating  only  upon  subse- 
quently contracted  debts.  But  when  the  lia- 
bility imposed  is  in  the  nature  of  a  penalty  it 
may  be  abolished  even  in  respect  to  claims  aris- 
ing prior  to  the  enactment  of  the  statute,  for 
there  can  be  no  vested  right  to  the  enforcement 
of  a  penalty." 

See  Cook  on  Corporations,  vol.  1,  |  2 ;  Brel- 
tung  V.  Lindauer,  37  Mich,  217;  Gregory  v. 
German  Bank,  3  Colo.  332,  25  Am.  Rep.  760 ; 
Fourth  Nat  Bank  v.  Francklyn,  120  U.  S. 
747,  7  Sup.  Ct.  757,  30  U  Bd.  825 ;  Merchants' 
Ins.  Co.  y.  Hill,  12  Mo.  App.  148;  Id.,  86  Mo. 
468. 


QnoUng  from  the  ease  of  Gorry  v.  Balti- 
more, 106  U.  B.  466.  at  page  477.  25  Sup.  Ct. 
297,  at  page  300^  49  U  Ed.  S06,  at  page  S62, 
It  Is  said: 

"Whilst  it  is  true  that  the  liability  of  the  non- 
resident stockholders  In  the  case  before  us,  as 
enforced  by  the  laws  of  Maryland,  was  not  di- 
rectly expressed  in  the  charter  of  the  corpora- 
tion, !t  nevertheless  existed  in  the  general  laws 
of  ttie  state  at  the  time  the  corporation  was 
created,  and,  be  this  as  it  may,  certainly  existed 
at  the  time  of  the  extension  of  the  charter. 
This  is  particularly  the  case  since  the  Consti- 
tution of  Maryland  for  many  years  prior  to  the 
extension  of  the  charter  of  the  transportation 
company  contained  the  reserved  right  tu  alter, 
ameitd,  and  repeal.  From  all  the  foregoing,  it 
resulted  that  the  provisions  of  the  general  laws 
and  of  the  Constitution  of  Maryland  were  as 
much  a  pnrt  of  the  charter  as  if  expressly  em- 
bodied  therein." 

Quoting  from  the  case  of  Sherman  v. 
Smith,  1  Black,  587,  at  page  693,  17  L.  Bd. 
168,  at  page  167: 

"According  to  the  fifteenth  section,  the  asso- 
ciation was  authorized  to  establish  a  bank  of 
discount,  deposit,  and  circulation,  'upon  the- 
terms  and  conditions,  and  subject  to  the  liabili- 
ties, prescribed  in  this  act.*  It  was  not  compe- 
tent for  the  association  to  organize  their  bank 
upon  any  other  terms  or  conditions,  or  subject 
to  any  other  liabilities,  than  those  .prescribed 
in  the  general  charter.  Now,  the  thirty-second 
section,  which  reserved  to  the  Legislature  the 
power  to  alter  or  repeal  the  act,  by  necessary 
construction,  reserved  the  power  to  alter  or  re- 
peal all  or  any  one  of  these  terms  and  conditions 
or  rules  of  liability  prescribed  in  the  act.  The 
articles  of  association  are  dependent  upon,  and 
become  a  part  of,  the  law  under  which  the  bnnk 
was  organized,  and  subject  to  alteration  or  re- 
peal, the  same  as  any  other  part  of  the  general 
system." 

In  the  case  of  Maine  Central  Bd.  Co.  v. 
State  of  Maine,  96  U.  S.  490,  24  L.  Ed.  836, 
Mr.  Justice  Field,  delivering  the  opinion, 
stated: 

"It  follows  that  the  limitation  of  the  taxing 
pcwer  bf  the  state  to  a  portion  of  their  net  in> 
come  prescribed  in  the  charters  of  the  old  coni- 

Snnies  ceased  upon  their  consolidation  into  the 
[nine  Central.  When  this  new  company  came 
into  existence,  it  became  subject  to  the  provi- 
sions of  the  general  law  of  1831,  which  declared 
that  any  act  of  incorporation  subsequently  pass- 
ed should  at  all  times  thereafter  'be  liable  to  be 
amended,  altered,  or  repealed,'  etc." 

From  the  statutes  and  the  authorities  quot- 
ed It  Is  clear  that  every  provision  of  the  Gen- 
eral Banking  Act  of  1809  applicable  to  the 
banklug  business  became  a  part  of  and  enter- 
ed Into  the  charter  of  the  Columbia  Bank  & 
Trust  Company. 

On  May  26,  1908,  there  was  passed  by  the 
Legislature  a  general  law  which  is  properly 
termed  a  revising  act  or  a  substitution  for 
all  the  laws  governing  the  banking  business 
in  Oklahoma.  A  quotation  from  a  few  of 
these  provisions  applicable  to  this  case  will 
show  that  the  defendant  is  equally  liable  un- 
der this  law  after  it  took  effect.  We  must 
not  lose  sight  of  the  fact  that  on  the  date  this 
law  took  effect  the  Columbia  Bank  &  Trust 
Company  under  the  admitted  facts  was  en- 
gaged In  the  gaieral  banking  business  and 
was,  In  the  osoal  acc^tatloD  of  that  term,  a 
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banking  coiporatlon,  and  so  continued  to  do  a 
general  banking  business.  Tbls  law,  so  far 
as  applicable  to  the  business  carried  on  by 
the  ColamMa.Bank  ft  Trust  Company,  must 
be  regarded  as  an  amendment  to  its  charter. 

Some  of  the  provisions  of  the  Banking  Act 
of  May  26,  lOck,  applicable  here,  are  as  fol- 
lows: 

"And  provided,  further,  that  all  bankhig  in- 
Btitiitions  now  organized  as  corporations  doing 
husiness  in  tliis  state  are  hereby  permitted  to 
cxintinue  said  business  as  at  present  incorporat* 
ed ;  but  in  all  other  respects  their  business,  an4 
the  manner  of  conducting  the  same,  and  the  op- 
eration of  said  bank,  shall  be  carried  on  subject 
to  the  laws  of  this  state,  and  in  accordance 
therewith:  And  provided,  further,  that  no  bank, 
except  those  that  have  complied  with  or  that 
may  be  organized  under  the  laws  of  this  state 
relating  to  trust  companies,  shall  engage  in  any 
business  other  tban  as  authorized  by  this  act. 
And  whenever  it  shall  appear  from  the  reports 
made  for  the  preceding  year  by  such  banking 
corporation  that  the  total  deposits  are  more 
than  ten  times  the  amount  of  Its  paid  up  capital 
and  surplus,  deposits  of  other  banks  not  in- 
<-ludcd,  the  bank  commissioner  shall  have  powen 
and  it  shall  be  his  duty,  to  require  such  bans 
within  thirty  days  to  increase  its  capital  or  sur- 
plus to  conform  to  the  provisions  of  thia  cba[t- 
ter,  or  shall  cease  to  receive  depoeiti." 

This  provision  anthortzed  banks  organised 
nnder  the  Trust  Company  Act  and  those  or- 
ganized under  the  general  banking  law  of 
Oklahoma  to  continue  business  on  the  same 
basis  and  subject  to  all  the  provlalons  of  the 
banldDg  law. 
Section  320,  Comp.  Laws  1909,  reads: 
"There  is  hereby  levied  an  assessment  against 
the  capital  stock  of  each  and  every  bank  and 
trust  companj  organized  or  existing  under  the 
laws  of  this  state  for  the  purpose  of  creating 
a  depositors'  guaranty  fund  equal  to  five  per 
centum  of  its  average  daily  deposits,  during  its 
continnance  in  businesa  as  a  banking  corpora- 
tion." 

This  section  also  recognizes  the  right  of 
banks  organized  nnder  the  trust  company 
law  to  continue  in  business  with  the  same 
rli^ts  and  authority  and  be  governed  by  the 
same  laws  as  other  hanks  organized  tiiere- 
under. 

Section  323  provides : 

"In  the  event  that  the  hank  commissioner 
shall  take  possession  of  any  bank  or  trust  com- 
pany which  is  subject  to  the  provisions  of  this 
act,  the  depositors  of  said  bank  or  trust  com- 
pany shall  be  paid  in  full,  and  when  the  cash 
available  or  that  can  be  made  immediately  avail- 
able of  said  t>ank  or  trust  company  is  insuffi- 
cient to  discharge  its  obligations  to  the  depos- 
itors, the  said  hanking  hoard  shall  draw  from 
the  depositors'  guaranty  fund  and  from  addi- 
tional fls9cs!<ment»,  if  required,  as  provided  in 
section  2  (320  of  Comp.  Laws  1909),  the  amount 
necessary  to  make  up  the  deficiency,  and  the 
state  shall  have  for  the  benefit  of  the  depositors' 
guaranty  fund  a  first  Hen  upon  the  assets  of 
said  bank  or  trust  company  and  all  liabilities 
against  the  stockholders,  officers,  and  directors 
of  said  bank  or  trust  company  and  against  all 
other  persons,  corporations,  or  firms  such  liabili- 
ties may  be  enforced  by  the  state  for  the  benefit 
of  the  depositors'  guaranty  fund." 

Part  of  section  326  reads: 

"After  the  bank  commissioner  shall"  take 
charge  or  "possession  of  any  bank  or  trust  corn- 
pa  oy  which  k  subject  to  the  provisions  of  this 
act,*^  etc. 


Section  327  provides: 

''Any  bank  or  trust  company  which  has  com- 
plied with  the  provisions  of  this  act  shall  be 
eligible  to  act  as  a  dq>ository  of  state  fonds,  of 
any  fund  under  tiie  control  of  tkt  state  or  anx 
officer  thereof,  upon  compliance  with  the  laws 
of  this  BUtfl  relating  to  the  deposit  of  pnbUe 
funds."  , 

Section  286  provides: 

"Shareholders  of  every  hank  organized  nnder 
thia  act  shall  be  additionally  liable  for  the 
amount  of  stock  owned,  and  no  more." 

All  of  these  provisions  were  enacted  by  the 
Legislature  and  became  amendments  to  and 
a  part  of  the  charter  of  the  Columbia  Bank 
&  Trust  Company  as  fully  and  to  the  same 
extent  as  if  they  had  been  Incorporated  into 
the  charter  Itself,  and  the  bank,  through  Its 
officers  and  stockholders,  by  accepting  the 
profits  and  benefits  and  operating  thereunder, 
necessarily  accepted  all  of  the  burdens  and 
assumed  all  the  obligations  imposed  by  said 
law. 

Section  285,  Comp.  Laws  1909,  provides: 
A  "violation  of  any  of  the  provisions  of  this 
act  by  the  officers  or  directors  of  any  bank  or> 
ganized  or  existing  subject  to  the  laws  of  this 
state  shall  be  sufficient  cause  to  subject  the  said 
bank  to  be  closed  and  liquidated  by  the  bank 
commissioner  and  for  the  annullment  of  it| 
charter." 

Section  203,  Comp.  Laws  1909,  of  the  pro- 
visions of  the  act  of  1008,  reads: 

"It  shall  be  unlawful  for  any  individual,  firm 
or  corporation  to  receive  money  Qpon  deposit  or 
transact  a  banking  business  except  as  authoriied 
by  this  'act,  or  by  the  laws  relating  to  trust 
companies.  Any  person  violating  any  provi8i<His 
of  this  section,  either  individually  or  as  an  in- 
terested party,  in  any  association  or  corpora- 
tion, shall  be  guilty  of  a  misdemeanor  and  up- 
on conviction  thereof  shall  be  fined  in  a  sum 
not  less  than  three  hundred  dollars  nor  more 
than  one  thousand  dollars,  or  by  imprisonment 
in  the  county  jail  not  less  than  thirty  days  nor 
more  than  one  year,  or  both  such  fine  and  im- 
prisonment" 

It  will  be  noted  that  the  last  section  Is 
practically  the  same  as  section  17  of  the  Gen- 
eral Banking  Act  of  1899,  supra,  bat  amended 
by  adding  the  following  words:  "Or  Che 
tews  relating  to  trust  companlea.'* 

Under  section  IT  of  tbe  1890  Banking  Act, 
supra,  a  trust  company  conld  not  thai  reo^v» 
money  upon  deposit  wltbout  eouQilying  wltib 
all  the  proTlsionB  of  the  general  banking  law. 
By  tbls  amendment  a  trust  company  bank, 
under  its  charter  and  nnder  the  provisions  of 
the  law  relating  to  trust  ccHnpanles,  could  ro> 
celTB  money  on  deposit  without  complyinf 
with  tbe  provisions  of  the  banking  law,  but 
could  not  engage  In  the  banking  bnsinefli 
without  oomplyl]^  with  tin  provl^ons  of  this 
law ;  otherwise  tliere  would  be  no  law  gar- 
eming  tbe  banking  business  carried  aahy  u 
bank  organized  under  the  trust  company  law. 

The  following  authorities  sustalu  the  pnp- 
osition  that  the  statutes  quoted  became  a 
part  of  the  charter  of  the  Columbia  Bank  & 
l^ust  Company  without  any  ftnrmal  action 
on  the  part  of  its  ofllcers: 

Volume  3,  Cook  on  Corporatlona,  |  487, 
reads: 
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"A  statute  passed  Babsequent  to  the  pant- 
ing of  a  charter  and  increasiitf  the  liability  oC 
the  Btockholdera  on  the  stock  for  the  debts  al- 
ready incurred  is  unconstitutional  and  void,  an- 
lesB  the  Legislature  has  reserved  the  right  to 
alter  or  amend  the  charter.  Under  such  a  res- 
ervation the  statute  is  le^al  and  binding,  al- 
though there  are  limits  even  to  this  reserved 
power,  as  will  be  shown  hereafter" — citing  Ochil- 
tree V.  Railroad  Co..  21  Wall.  240,  22  L.  Kd. 
546 :  Smatbers  v.  Western  Bank,  135  N.  C.  410, 
47  S.  R  893:  Stieffel  v.  Tolhurat,  67  App.  Div. 
621.  73  N.  T.  Sqdp.  1034 ;  McKee  v.  Chautau- 
qoa  Assembly,  130  Fed.  536,  65  O.  C.  A.  8. 

Section  497,  same  volume: 

"A  statutory  liability  may  be  applied  to  exist- 
ing corporatioDB  if  tbey  continue  to  do  business" 
—citing  Gamewell  v.  Fire  Ins.  Co^  116  Ky. 
759,  76  S.  W.  862:  Bay  State  Gas  Co.  v. 
State,  4  PennewiU  (Del.)  407,  56  Atl.  1120: 
Germer  v.  Triple  state  Co.,  60  W.  Ta.  143,  64 
S.E.S09. 

Section  SOI: 

"Under  thia  reserved  power,  however,  the 
Le^slatare,  it  Is  held,  may  impose  a  statutory 
IiabUity  upon  stockholders  after  tbey  have  been 
incorporated  and  have  gone  into  business  under 
a  charter  which  does  not  impose  such  llabili^. 
The  exercise  of  this  power  by  the  Legislature  in 
such  a  case  is  held  to  be  only  a  repeal  of  part 
of  the  corporate  franchise"— citing  Williams  v. 
Hall,  108  Ky.  21,  55  S.  W.  706;  McGown  v. 
McDonald.  Ill  Cal.  57.  42  Pac.  418,  52  Am. 
St.  Bep.  149;  Bissell  t.  Heath.  08  Mich.  472, 
57  N.  W.  585;  South  Bay  Co.  v.  Gray.  80  Me. 
547 :  Sleeper  v.  Goodwin,  67  Wil.  577,  81  N. 
W.  335. 

In  the  case  of  New  Tork  &  New  England 
R.  R.  Co.  T.  Bristol,  151  U.  S.  556,  14  Sup. 
Ct.  437,  38  K  Ed.  260,  the  court,  speaking 
through  Mr.  Justice  Fuller,  states: 

Where  a  statute  provides  that  any  corpora- 
tion accepting  its  benefitB  thereby  waives  its 
exemptions  from  the  power  of  the  Legislature 
to  amend  ita  charter,  the  acceptance  of  the  boie- 
Gts  of  such  a  statute  thereby  works  that  change 
without  any  formal  action  on  the  part  of  the 
board  of  directors  or  stockholders. 

In  the  case  of  L.  &  N.  R,  B.  Co.  v.  State, 
l&l  Ala.  156,  45  SoutlL  296,  it  Is  Stated: 

A  stockholder  may  be  estopped  from  object- 
ing to  an  amendment  by  bla  express  or  implied 
acquiescence  therein.  Any  acts  indicating  an 
acceptance  by  him  of  the  amendment  bind  him 
and  bar  his  suit.  Acquiescence  may  sometime 
grow  out  of  his  silence  or  delay  under  circum- 
stances that  called  on  him  to  dissent  if  he  so 
intended.  2  CotA  on  Corporations,  S|  608,  604, 
and  a  long  list  of  cases  cited. 

Quoting  from  10  Cyc.  p.  216: 

"The  acceptance  of  an  amendment  to  a  char- 
ter need  not  be  proved  by  formal  corporate  ac- 
tion, but  may  be  established  by  evidence  of 
user  thereunder  (that  is  to  say,  by  action  by  the 
corpoi'ation  which  could  not  be  taken  properly 
but  for  the  amendment) ;  and  it  may  be  infer- 
red from  such  acts  or  omisBions  as  would  raise 
a  presumption  of  acceptance  in  the  case  of  a 
natural  person.  A  presumption  of  acceptance 
arises  where  the  grant  is  beneficial  to  the  cor- 
poration or  to  the  shareholders.  •  •  *  Such 
an  acceptance  may  be  shown  by  showing  the 
exercise  by  the  corporation  of  the  powers  confer- 
red bf  the  amendment,  by  showiog  that  the  cor- 
poration has  done  particular  corporate  acts  au- 
thorized by  the  amendment,  but  without  which 
said  acts  would  not  have  been  authorized,  by  the 
fact  that  the  officers  of  the  corporation  have 
ecercised  the  powers  conferred  by  it,  or  in  gen- 
eral by  any  acts  or  omissions  done  or  had  by 
the  corpoiaticHi  which  an  Inccmaistait  with  any 
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hypothesis  sare  &at  of  an  acceptance  of  the 
amendment"   A  long  list  of  cases  cited. 

And  again: 

"Where  the  new  grant  is  beneficial  in  its  as- 
pect, it  is  thought  very  little  is  required  to  find 
a  presumption  of  acceptance. 

"And  this  rule  applies  when  the  powers  are 
conferred  by  a  general  law  which  is  declared  ap- 
plicable to  any  one  of  a  class  of  corporations 
that  may  accept  its  provisions."  Goodin  v. 
Evans,  18  Ohio  St  160;  Kenton  Co.  T.  Bank 
Lick  Tump.  Co.,  10  Bush.  (Ky.)  529;  tJ.  S. 
Bank  v.  Dandridge,  12  Wheat.  84,  6  L.  Ed.  662; 
People  V.  Law,  34  Barb.  (N.  T.)  494 ;  Beals  v. 
Benjamin,  29  How.  Prac.  (N.  Y.)  101. 

Quoting  from  the  case  of  St  John  v.  Iowa 
Bldg.  &  Loan  Ass'tt,  136  Iowa,  455,  113  N. 
W.  866,  16  Ij.  B.  A.  (N.  S.)  608,  the  court 
states: 

"Defendant  had  two  courses  open  to  it:  One 
to  quit  business  and  settle  up  its  affairs,  and 
the  other  to  comply  wilIi  the  law,  amend  its 
articles,  and  give  to  its  members  the  benefit  of 
the  new  law.  It  chose  the  latter  course,  and, 
having  done  «o,  It  is  in  no  position  to  say  that 
the  act  under  which  we  did  these  things  is  un- 
constitutional and  void.  Durfee  v.  Old  Colony 
&  F.  Co.,  5  Allen  [Mass.]  230;  Greenwood  v. 
Union  Freight  B.  Co.,  106  U.  S.  13.  25  L.  Ed. 
961;  Union  P.  B.  Co.  v.  U.  S.,  09  U.  S.  700, 
25  L.  Ed.  496.  •  •  •  Plaintiff  expressed  no 
dissent,  but  allowed  the  association  to  go  ahead 
under  the  amended  articles,  incurring  addition- 
al liabilities,  paying  their  premiums,  interest, 
and  dues,  and  taking  no  steps  to  enforce  their 
original  contract.  Under  such  circumstances, 
there  was  either  an  implied  acceptance,  or  plafai- 
tifEs  are  estopped  from  denying  an  acceptance  of 
the  provisions  of  the  new  or  amended  articles. 
Chubb  T.  Upton,  95  U.  S.  765.  24  U  Ed.  625 ; 
Danbury  &  N.  R.  B.  Co.  v.  Wilson.  22  Conn. 
435;  Sparrow  v.  Evansville  &  O.  R.  R.,  7  Ind. 
369;  Moreover,  as  the  amendment  in  this  case 
was  beneficial  to  the  members,  assent  will  be 
presamed.  Commonwealth  ex  reL  v.  CuUen,  13 
Pa.  133.  53  Am.  Dec.  450;  Bangor  O.  &  M.  Co. 
V.  Smith.  47  Me.  34.  •  *  •  Further  claim  is 
made  that,  as  defendant's  amended  articles  do 
not  refer  to  existing  contract,  tbey  were  in  no 
manner  changed,  and  the  new  law  does  not  ap- 
ply. This  position  is  also  unsound,  for  it  was 
the  Legislature  which  made  the  change  by  the 
act  in  question,  and,  as  defendant  chose  to  ac- 
cept the  provisions  of  that  act  and  to  conduct 
its  business  thereunder,  it  cannot  be  heard  to 
say  that  existing  members  may  not  take  ad- 
vantage of  the  law." 

I^  wh^  the  General  Banking  Law  of  1908 
took  effect,  the  OOlnmUa  Bank  &  Trust  Com- 
pany had  surrendered  Its  former  charter 
and  secured  formal  articles  of  Incorporation 
under  this  law,  no  one  would  question  the 
llablll^  of  the  defendant  In  view  of  the  ad- 
mitted facts.  The  question  arises:  Under 
the  law.  was  this  formal  act  necessary?  The 
officers  and  stockholders  of  this  bank  at  the 
time  this  law  went  Into  effect  were  engaged 
in  the  general  banking  business  as  fully  and 
to  the  same  extent  as  other  banking  corpora- 
tions In  the  state,  which  they  could  continue 
only  by  conforming  to  aU  of  the  proTlslons 
of  this  law,  or  could  cease  the  banking  busi- 
ness and  confine  Its  business  solely  to  that 
permissible  and  governed  by  the  Tmst  Com- 
pany Law.  Under  the  law.  every  proTlalcm 
of  the  General  Banking  Act  applicable  to 
banking  entered  Into  and  became  a  part  of 
the  charter  under  which  thia  bank  was 
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DperatiD?.  In  fact,  the  defendant's  connael 
'ji  his  oral  argument  conceded  that  the  char- 
ter of  the  corporation  must  be  read  and 
construed  In,  connection  with  the  general  laws 
upon  the  subject  This  doctrine  Is  clearly 
upheld  in  the  case  of  Memphis  Bank  t.  State 
af  Tennessee.  161  U.  S.  186,  16  Sup.  Ot  468, 
40  ly.  Ed.  664,  for  the  court  stated: 

"The  effect  of  a  state  law  giving  to  a  company, 
'having  in  its  charter  the  right  to  receive  money 
in  trust  or  otherwise,  the  right  to  do  a  banking 
business  Is  to  grant  a  new  charter  to  the  ex- 
tent of  granting  banking  powers,  and  the  com- 
pany, if  It  avails  itself  ot  the  privileges  men- 
tioned in  sneb  law,  tak^  them  subject  to  the 
constitution  and  laws  tben  in  force.*' 

The  Columbia  Bank  &  Tmst  Company  re- 
ceived all  of  the  privileges,  the  protection, 
and  the  b^eflts  under  thi»  law  as  folly  aa 
If  it  had  secnred  and  filed  formal  articles 
of  Inccqtoration  thereunder,  and  why  should 
it  and  Its  stockholders  and  officers  not  be 
held  to  hare  assumed  the  hardens  and  as- 
sented to  the  liabilities  Imposed  therein? 
The  difference  Is  a  mere  matter  of  form ;  the 
substance  is  the  same. 

One  of  the  reasons  Insisted  upon  by  coun- 
sel for  the  defendant  upon  the  petition  for 
rehearing  why  section  37  of  the  General 
Banking  Laws  of  1896  did  not  apply  to  the 
8tockh<^der8  Is  that  this  section  only  provides 
that  the  "corporation**  shall  be  considered 
as  doing  a  banking  busiuess  and  shall  be 
amenable  to  all  of  the  provisions  of  this  act, 
and  hence  it  was  not  broad  enongfa  to  Include 
Btockholdei's ;  that  the  corporation  Is  a  legal 
entity,  distinct  and  separate  from  the  stock- 
holders. And  this  contention  is  upheld  and 
adopted  In  the  opinion  of  the  court  While, 
aa  a  general  rule,  and  for  many  purposes, 
the  corporation  is  regarded  as  a  separate 
legal  entity  from  that  of  the  stockholders, 
yet  in  recent  years,  since  corporations  have 
BO  multiplied  and  grown  into  every  avenue 
and  fiber  of  our  commercial  life,  and  often  the 
Incori'orators  who  are  the  life  and  strength, 
and  through  whom  the  corporation  only 
can  and  must  act,  have  sought  to  take  shelter 
behind  the  corporation  and  use  it  as  a  means 
of  protection  and  a  shield  to  perpetrate  many 
wrongs  and  to  hinder  and  defeat  justice, 
courts  have  had  a  tendency  to  disregard  this 
distinction  and  denominate  it  a  mere  legal 
fiction;  and  there  is  much  reason  for  this 
position. 

Speaking  on  this  subject  Mr.  Coon  on 
Corporations,  S  G>  states: 

"But  there  are  occasions  where  the  courts 
will  iznore  the  corporate  existence  and  will  hold 
that  its  acta  are  the  acts  of  its  stockholders,  nnd 
vice  Tprsa,  the  same  as  in  a  partnership.  The 
Kew  York  Court  of  Appeals  said:  'We  have  of 
late  refused  to  be  always  and  utterly  trammeied 
by  the  losic  derived  from  the  corporate  exist- 
ence where  it  only  serves  to  distort  or  hide 
the  truth.'  Anthony  v.  American  Glacose  Co., 
146  N.  Y.  407  [41  N.  E.  23]." 

Mr,  Thompson  in  his  work  on  Corpora- 
tions, vol.  1,  S  10,  spealdng  of  the  separate 
entity  of  corporations  from  stockholders, 
■tfttes: 


BEPOBTEB  COkl, 

"This  separate  existence  Is  to  a  certain  ex- 
tent a  legal  fiction.  Whenever  necessary  for 
the  Interest  of  the  public  or  the  protection  or 
enforcement  of  the  rights  of  the  membership, 
courts  will  disregard  this  le^al  fiction  and  oper- 
ate both  upon  the  corporation  and  the  persons 
compoaiDc  it"  See  Horawats  on  Private  Cor- 
porations,  |  227. 

The  Supreme  Court  of  Ohio,  in  the  case  of 
State  ex  reL  t.  Standard  Oil  Ca,  49  C^o  St 
137,  30  N.  B.  279,  15  L.  B.  A.  145,  34  Am.  St 
Bep.  541,  recognized  this  distinction  when  It 
stated: 

"So  long  as  the  proper  use  is  made  of  the  fic- 
tion that  a*  corporation  is  as  entity  apart  from 
its  stockholders,  it  is  harmless,  and,  because 
convenient,  should  not  l>e  called  in  question; 
but  where  it  is  urged  to  an  end  subverdve  of  its 
policy,  or  such  is  the  issue,  the  fiction  must  be 
Ignored,  and  the  question  determined,  whether 
the  act  in  question,  though  done  by  sharehold- 
ers {that  is  to  say,  by  the  persons  united  in 
one  body),  was  done  simply  as  individuals  and 
with  respect  to  their  individual  interests  as 
shareholders,  or  was  done  ostensibly  aa  snch, 
but  as  a  matter  of  fact  to  control  tb6  corpora- 
tion and  eEFcct  the  transaction  of  its  bustnesa 
in  the  same  manner  as  if  the  act  had  been 
clothed  with  all  the  formalities  of  a  corporate 
act" 

And  again  the  court  continued: 

Other  courts  have  recognized  this  doctrine 
that  the  so-called  legal  entity  of  a  corporation 
is  artiticial  and  that  the  corporation  is  a  ficti- 
tious person,  and  will  be  so  recognized  and  treat- 
ed when  necessary  to  the  ends  of  justice.  State 
T.  Milwaukee  B.  B.  Co.,  45  Wis.  679.  The 
Kew  York  Court  of  Appeals  recognised  this 
doctrine  and  said  of  it:  The  abstract  idea  of  a 
corporation,  the  legal  entity,  the  impalpable  and 
intangible  creation  of  human  thoURht  is  itself  a 
fiction,  and  has  been  appropriately  described  as 
a  figure  of  speech"— citing  People  v.  Nortii  Riv- 
er Sugar  Ref.  Co.,  121  N.  Y.  582,  24  N.  B. 
834,  9  L.  B.  A.  33,  18  Am.  St  Bep.  843;  An- 
thony V.  American  Glucose  Co.,  146  N.  Y.  407, 
41  N.  E.  23;  Des  Moines  Gas  Co.  v.  West,  50 
Iowa,  10;  Kellogg  v.  Bank,  58  Kan.  43.  48 
Pac.  687,  62  Am.  St  Rep.  506;  C.  B.  B.  Co. 
V.  Miller,  11  Mich.  160,  31  N.  W,  981;  Ter- 
hune  V.  Bank,  45  N.  J.  Eq.  344,  19  Atl.  377; 
Booth  V.  Bunce,  33  N.  T.  139,  88  Am.  Dec.  372; 
Brundred  v.  Rice.  49  Ohio  St  640,  32  N.  E. 
169.  34  Am.  St  Rep.  689;  First  Nat  Bank  v. 
Trebein,  59  Ohio  St  316.  52  N.  E.  834;  Web 
Co.  V.  Dienelt,  133  Pa.  585.  19  Aa  428,  18 
Am.  St  Bep.  663. 

This  court  cannot  afford  to  go  on  record 
announcing  an  unconditional  rule  to  be  ap- 
plied under  all  circumstances,  to  the  effect 
that  a  corporation  is  a  legal  entity,  separate 
and  distinct  from  its  stockholders  and  of- 
ficers, as  the  language  in  the  oplniim  .would 
import 

In  this  case  it  makes  but  littte  difference 
whether  that  rule  is  adhered  to  or  not  so  far 
as  the  rights  of  the  parties  are  concerned, 
as  they  could  and  should  be  disposed  of  up- 
on other  grounds;  yet  it  may  well  be  con- 
sidered a  step  towards  putting  in  force  a 
policy  In  this  state  which,  if  followed  up, 
mli;ht  in  years  to  come  result  in  much  harm. 

There  Is  yet  another  well-recognized  prin- 
ciple of  law,  somewhat  related  to  those  al- 
ready referred  to,  which  If  adhered  to  must 
render  the  contention  of  the  defendant  un- 
tenable.   It  Is  settled  beyond  oootroTenr 
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that  iriiera  Hken  !■  a  law  anOUHriziiiK  a  oor* 
po ration  to  engage  In  the  banking  bnslnesB, 
and  parties  organize  themselTes  together, 
assume  the  statns  of  a  ccnrpoiatlon,  and  hold 
cnemselvea  out  to  the  world  as  siidi,  those 
wno  contract  and  deal  wlt3i  lliem  aa  sncb 
corporation,  when  sited  on  such  contract,  will 
be  eat<vped  from  dc^ndant  on  tbe  ground 
that  tlu?  were  not  Incorpwated,  or  that  It 
was  irngola^  OTganlced;  and  Ukewlae 
those  holding  themeelvee  out  as  an  organized 
corporation  are  estopped  frun  defending  or 
asserting  that,  as  a  matter  of  fact,  they 
are  not  Incorporated.  It  has  been  asserted 
that  there  Is  no  oontntlon  of  Oils  kind  in  the 
case  at  bar,  and  therefore  tUs  aivnnraat  and 
author!^  Is  inan>llcabl&  It  is  contended, 
howerer,  ttiat  notwithstanding  tbe  officers 
and  stockbolders  at  the  Oolnmbia  Bank  A 
Trust  Company  ogaged  in  the  banking  busi- 
ness the  same  as  other  state  banks,  and  con- 
formed to  all  of  the  provisiona  of  the  bank- 
ing law  during  the  time  It  was  In  ezlstrace, 
yet,  inasmuch  as  It  was  organized  under  the 
Trust  Company  Act,  its  stodEludders  cannot 
be  held  UiU>le  nnder  the  prorislons  relating 
to  the  douUe  liability  of  stoAholders,  under 
the  gowal  banking  law.  In  pttntiplt  ttiere 
is  no  reason  why  the  law  of  cstt^Vel  should 
not  a^ply  to  the  stodcboldav  In  the  latter  in- 
stance as  In  the  first 

It  Is  clear  from  the  statute  that,  notwith- 
standing tbe  Cfdnmbla  Bank  ft  Tmst  Com- 
pany was  organized  under  the  Trust  Com- 
pany Act,  yet  it  Is  equally  clear  that,  under 
tlie  law  relating  to  hanking,  It  was  authorized 
to  engage  In  tbe  general  banking  bnslneBs  t^4* 
same  as  other  state  banks.  The  officers  and 
stockholders  did  actually  conduct  a  general 
banking  business  during  its  exlstencs,  In  con- 
formity to  tlie  general  hwnMng  It  and 
Its  officers  and  stockholders  reoelred  the  pro- 
tection of  this  law  and  contributed  to  tbe 
support  of  the  guaranty  fund;  they  permit- 
ted the  bank  oommlstdoner  to  pay  Its  debts 
from  the  guaranty  fund,  which  had  been  cs<n- 
trlbuted  by  all  the  state  banks,  to  the  amount 
of  at  least  $200,000  and  how  much  more  the 
record  does  not  dledose.  Having  received 
tbe  protection,  the  fruits,  and  benefits  of  this 
law,  and  having  <nKrated  under  some,  when 
tbe  state  seeks  to  collect  the  liability  pro- 
vided for  VneremAer  they  should  be  eBto]n>ed 
from  asserting  that  they  were  not  organized 
under  the  banking  law,  but  were  only  liable 
as  provided  for  In  the  Trust  Ocnnpany  Act 
The  principle  of  estoppel  has  been  enforced 
in  every  court  against  individuals  assuming 
similar  positions  towards  each  other,  and  has 
been  enfcoioed  by  this  court  against  Individ- 
uals nnder  tiie  same  stete  of  facts,  and  why 
It  diould  not  be  applied  In  the  prMent  case 
I  am  unable  to  discover.  This  doctrine  is 
sound,  Just,  and  equitable  and  supported  1^ 
both  reason  and  authwlty. 

In  the  case  of  Casey  v.  Oalli,  91  U.  B.  680, 
14BP.-2G 


21  U  BU.  170,  t3ie  Supreme  Oourt  of  the 
United  Stetes  laid  down  the  rule  as  follows: 

"nine  is  another  ground  upon  which  both 
pleas  most  be  held  bad.  Where  a  sbareholder 
of  a  corporation  is  odled  upon  to  respond  to  a 
liabillbr  as  such,  and  where  a  party  has  con- 
tracted wltii  a  corporation  and  is  sued  upon  the 
contract,  neither  U  permitted  to  deny  tbe  ex- 
istence or  the  legal  validity  of  such  corporation. 
To  hold  otherwise  would  be  contrary  to  the 
plainest  ^ndples  of  reason  and  of  good  faith, 
and  involve  a  mockery  of  justice.  Parties  must 
take  the  consequences  of  the  position  tbey  as- 
sume. They  are  estopped  to  deny  the  reabty  of 
the  state  of  things  which  they  have  made 
*  *  *  and  upon  which  others  nave  been  led 
to  rely.  Sound  ethics  require  that  the  appar- 
entj  in  Its  effects  and  consequences,  should  be 
as  if  it  were  real,  and  the  law  properly  so  re- 
gards it"~-citing  Baton  v.  AspinwaU,  19  N.  Y. 
119;  Cooper  v.  Shaver,  41  Barb.  (N.  T.)  161; 
Camp  V.  ISyme,  41  Mo.  526;  Railroad  v.  Wil- 
adn,  22  Conn.  436;  Ellis  v.  Schmock.  5  Bins. 
521;  McFarlan  v.  Ins.  Co.,  4  Denio  (N.  Y.) 
392;  Rector  v.  Lovett,  1  HaU  <N.  T.)  218; 
Wolcott  V.  Dooley.  4  Allen  (Mass.)  4(S;  Bp- 

Ses  V.  Railroad.  36  Ala.  88:  Hamtramck  v. 
lank,  2  Bfo.  169;  Jones  v.  Type  Foundry.  14 
Ind.  89;  Med.  Int.  Co.  v.  Harding,  11  Cush. 
(Masa.)  286;  Hughes  v.  Bank,  6  Litt.  (Ky.) 
47;  Nav.  Co.  v.  Neal,  3  Hawks  (N.  G.)  620. 

Quoting  from  the  case  of  Aultman  v.  Wad- 
dle. 40  Kan.  201,  19  Pac.  734: 

"Further  than  that,  these  stockholders  are 
not  In  a  position  to  impeach  tbe  Irregularity  of 
tbe  organization  of  the  corporation,  or  to  deny 
their  liability  ss  stockholders  herein.  Having 
organized  themselves  as  a  corporation,  trans- 
acted basinesB.  and  held  themselves  out  to  tbe 
wprld  as  such  corporation,  they  cannot,  when 
proceeded  against,  *  *  *  set  up  as  a  defense 
that  the  preliminary  steps  In  the  organization 
were  irregular"— citing  Thompson  on  Liability 
of  Stockholders,  {  8^ 

1  Tbonweon  <m  the  liaUUty  of  Stock- 
holders, I  — : 

"Where  tb«  corporation  whose  existence  is  to 

be  proved  oi>erates  so  as  to  derive  its  franchise 
from  the  general  law,  proof  of  its  existence  for 
tbe  ordinary  purposes  of  litigation  is  sufficiently 
made  by  showing  a  general  law  under  which  it 
might  exist,  and  by  showing  the  exercise  <hi  ite 
part  of  a  franchise  which  it  might  properly  have 
acquired  by  an  organization  under  the  general 
law." 

Many  more  authorities  might  be  dted,  but 
it  is  unnecessary. 

In  principle,  there  is  no  reason  why  the 
rule  of  estorawl  should  not  be  applied  to  the 
officers  and  stockbolders  of  tbe  Columbia 
Bank  &  Trust  GonoMUiy  and  the  defendant 
estopped  ftom  defteting  tbe  liability  sought 
to  be  recovered  by  reason  of  the  acts  ot  tbe 
offlcera  and  stockholders  In  this  banking  In- 
stitution having  conducted  its  banking  busi- 
ness under  tbe  general  law,  of  which  this 
provision  la  a  part 

The  cq^nlon  of  the  court  upon  the  petitton 
for  rehearing  proceeds  upon  a  wrong  theory, 
overlooks  the  basic  prlndides  underlying  tbe 
points  Involved,  and  the  conclusion  reached 
is  OT<meous. 

Tbe  Judgment  of  tbe  trial  court  flbould  be 
reversed. 
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McALPIN  T.  HIXON  et  ftL   (No.  S816.) 
(Supreme  Court  of  Oklahoma.   Nov.  10;  1914. 
Beheariog  t>eiiled  Jan.  0, 1915.) 

(Byllahm  by  ihe  Court.) 

1.  Affeal  Ayo  Ebbob  (§  1071*)— Obouhd  roB 
Reversal— Findings. 

Section  5017,  Rev.  Laws  1910,  proTidea: 
"Upon  the  trial  of  questions  of  fact  by  the 
court,  it  shall  not  be  necessary  for  the  court  to 
state  Its  findings,  except  geoerally,  for  the  plain- 
tiff or  defendant,  unless  one  of  the  parties  re- 
quest it,  with  the  view  of  excepting  to  the  de- 
osion  of  the  court  upon  the  questions  of  law 
involved  in  the  trial;  in  which  case  the  court 
shall  state  in  writing,  the  conclusions  of  fact 
found,  separately  from  the  conclusions  of.  law." 
Held,  said  statute  is  mandatory;  and  failure  of 
the  court  to  substantially  comply  with  same, 
when  requested,  and  judgment  Is  tendered 
a^inst  the  party  makine  such  request,  consti- 
tutes reversible  error,  unless  upon  an  examina- 
tion of  the  entire  record  this  court  is  of  the 
opinion  that  substantial  justice  has  been  done. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error^^Cent.  Dig.  gS  4234-4239;   Dec.  Dig.  { 

2.  Appeal  and  Ebbob  (S  1170*)— Habuuus 

BBBOB— FiNDI  NQS. 

Plaintiffs  sued  defendant  upon  two  prorais- 
Bor7  notes.  Defendant  alleged  failure  of  con- 
sideration; that  the  notes  were  obtained  by 
misrepresentation,  etc.  Defendant's  alleged  de- 
fense was  not  supported  by  the  evidence.  The 
cause  was  tried  before  the  court  without  a  jury. 
Before  the  decision  was  announced,  defendant 
reqaested  the  conrt  to  state  in  writing  the  con- 
clusions of  fact  separate  from  the  conclusions 
of  law,  which  request  was  refused.  EcUlt,  upon 
examination  of  the  entire  record,  It  appears 
that  no  substantial  right  of  defendant  has  been 
affected.  Held,  further,  ttMt  construing  section 
5017,  Rev.  Laws  1010,  In  connection  with  sec- 
tions 4791  and  6005,  Id.,  no  error  affecting  any 
substantial  right  of  defendant  was  committed; 
and  it  is  the  duty  of  this  court  to  affirm  the 
judgment. 

_[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  40S2,  4066,  4ffT5;  4098. 
4101,  44S4,  4540-4646;  Dec.  D!g.  |  1170.*] 

Error  from  County  Court,  Beckham  Coun- 
ty; 3o!tai  O.  Hendrix,  Judge. 

Action  H.  O.  Hizon  and  others  against 
T.  J.  McAlpin.  Judgment  for  plaintiffs,  and 
defendant  brings  error.  Affirmed. 

Wilson  &  Tomerlln  and  E.  E.  Buckholta, 
all  of  Oklahoma  City,  for  plaintiff  In  error. 
W.  F.  Mayer,  of  Elk  City,  and  J.  B.  McMuiv 
try,  ot  Hammon,  for  defendants  In  error. 

RIDDLE,  J.  The  parties  will  be  denomi- 
nated here  as  they  were  In  the  trial  conrt. 
Plaintiffs  sued  defendant  upon  two  promis- 
sory notes  In  the  sum  of  $200  each.  It  ap- 
pears that  the  notes  were  executed  for  the 
purpose  of  raising  a  bonus  for  paying  for  a 
right  of  way  and  an  Inducement  to  the  Wich- 
ita Falls  &  Northwestern  Railroad  Company 
to  build  Into  Elk  City-  Defendant,  In  sub- 
stance, alleged  as  a  defense  that  plaintiffs, 
comprising  a  committee  of  citizens,  conspired 
and  confederated  with  the  railway  company 
to  procure  defendant  and  other  citizens  to 
contribute  to  a  bonus  for  the  purpose  of  the 


location  of  the  line  of  railroad,  whlcb  loca- 
tion had  already  been  made,  determined,  and 
ascertained;  that  the  notes  sued  on  were 
^ven  as  part  of  a  contribution  to  said  b<nia8, 
and  were  void  and  without  consideration; 
that  plaintiffs  had  collected  large  sums  of 
money,  including  a  note  from  plaintiff,  in  suf- 
ficient amount  to  discharge  all  obligations, 
if  said  obligations  should  be  found  to  exist 
In  faror  of  said  committee.  The  balance 
sought  to  be  recovered  from  defendant  was 
for  the  sole  and  secret  benefit  of  plalntlfla. 
It  is  alleged  that,  at  the  time  the  notes  were 
executed,  defendant  was  in  a  weakened  con- 
dition of  mind  and  body,  on  account  cX  ex- 
cessive use  of  intoxicating  liqoors;  that  he 
did  not  know  and  understand  the  effect,  mean- 
ing, and  consequence  of  his  act,  and  while  Jn 
such  condition,  which  was  known  to  plalntlfta, 
the  notes  were  procured  to  be  ezecated,  said 
plaintiffs  taking  advantage  of  defendant's 
mental  condition  to  procnre  tbe  exeentlon  of 
said  notes.  These  allegations  were  denied  by 
plaintiffs.  A  Jury  was  waived,  and  tbe  canse 
was  tried  to  the  court.  Judgxnent  was  m- 
dered  In  faror  ot  plaindfts  for  the  amount 
sued  for,  from  which  Jndgment  defendant 
prosecutes  this  appeaL 

The  only  Question  argued  here  is  error  of 
the  court  in  refusing  to  make  Beparate  find- 
ings of  fact  and  conclusicais  of  law  In  writ- 
ing. yPe  have  carefully  examined  the  testi- 
mony in  the  record,  and  are  of  the  tq^ion 
that  defendant  failed  to  mate  his  alleged 
defoise  good;  and  bad  the  canse  been  rrled 
to  a  Jury,  upon  motion  for  a  directed  verdict. 
It  would  have  been  Ha  duty  of  tbe  court  to 
have  sustained  tbe  same.  The  record  die- 
closra  that,  as  the  conrt  was  about  to  r<.i- 
nounce  its  oidnlcni,  counsel  requested  eeva- 
rate  findings  of  fact  and  ooncdUBions  of  law 
to  be  made  In  wrltliv.  The  court  stated. 
In  response  thereto,  he  would  announce  his 
decision  and  tbea  would  file  findings  of  fact 
and  concluBiona  of  law.  Counsel  presmted 
four  questions,  and  requested  tbe  court  to 
find  thereon,  as  follows: 

"Q-)  Does  the  conrt  find  that  the  contract 

sued  on  herein  or  any  part  thereof  was  procured 
through  misrepresentation  on  the  part  of  plain- 
tifb  or  either  of  them?  (2)  Does  the  court  find 
that  there  were  any  changes  made  by  tbe  plain- 
tiffs and  permitted  to  be  made  by  tiie  railroad 
company  in  the  oonus  contract  between  the 
plaintiffs  and  the  railroad  company  to  enable 
the  plaintiffs  to  perform  which  said  contract  the 
defendant  is  alleged  to  have  executed  the  notes 
sued  on  in  this  case?  (8)  If  the  court  finds 
that  any  changes  were  so  made,  does  the  court 
find  that  the  same  were  consented  to  or  made 
known  to  the  defendant?  (4)  Does  the  court 
find  that  at  the  time  of  the  execution  of  the 
notes  sued  on  the  defendant  was  drunk  to  such 
an  extent  that  be  did  not  know  the  nature  and 
consequences  of  his  act?" 

To  each  of  these  questions,  tbe  court  an- 
swered: "Not  required  to  answer;  covered 
by  journal  entry." 

[1,  21  For  a  reversal  of  this  cause,  defend- 
ant relies  upon  section  5017,  Bev.  Laws  1910, 
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as  constnied  In  the  cases  ot  Smith  r.  Harrod, 
29  OkL  3,  115  Pac.  1016,  and  Inaozance  Go. 
of  North  America  t.  Taylor,  34  OM.  186,  124 
Pac.  074,  following  the  rule  laid  down  In  the 
case  of  Briggs  t.  Eggan,  17  Kan.  S89.  In 
construing  this  statute,  the  court  in  the 
cases  cited  seems  to  have  stated  the  broad 
rale,  to  the  effect  that  the  statute  Is  manda- 
tory, and  if  a  timely  request  is  made  of  the 
conrt,  which  request  la  refused,  and  the  de- 
cision and  Judgment  of  the  court  is  against 
the  party  making  such  request,  that  such 
party  would  be  entitled  to  a  reversal  of  the 
cause  on  the  grounds  of  substantial  error 
having  been  committed.  We  are  of  the  opin- 
ion that  this  is  stating  the  rule  too  broad, 
and  that  the  dedalous  of  this  court  should 
be  modified  to  the  extent  that  If  it  appears 
afflrmatlvely  from  an  examlnatioo  of  the  en- 
tire record,  under  sections  6006  and  4791, 
Rev.  Laws  1910,  that  substantial  justice  has 
been  done,  then  the  error  of  the  court  should 
be  held  to  be  harmless.  Or,  to  state  It  in 
another  way,  If  the  record  and  the  etldence 
are  such  that  It  was  the  duty  of  the  court 
to  render  judgment  for  the  party  In  whose 
favor  the  same  was  rendered,  then  the  party 
complaining  could  not  be  prejudiced  by  rea- 
son of  the  court's  falling  to  make  separate 
findings  of  fact  and  conclusions  of  law ;  and 
the  cause  should  be  affirmed  under  sections 
6005  and  4791,  Bev.  Laws  1910,  supra.  This, 
In  effect,  as  applied  to  this  case,  Is  equivalent 
to  holding  that  the  record  presents  no  ques- 
tion, other  than  a  question  of  law.  The  Su- 
preme Conrt  of  Kansas  seems  to  have  follow- 
ed the  rule  laid  down  by  the  Supreme  Courts 
of  Ohio,  Oallf  omia,  and '  Michigan.  Under 
the  statute  in  Callfomia,  as  shown  from  the 
decisions,  Qie  court  was  required  to  make 
separate  findings  of  fact  and  conclusions  of 
law,  without  the  request  of  either  counsel; 
and  that  statute  was  held  to  be  mandatory; 
and,  upon  the  failure  of  tbe  court  to  anb- 
stantlally  comply  with  same,  there  was  no 
substantial  foundation  for  a  Judgment  This, 
in  effect,  was  the  holding  of  the  Supreme 
Court  of  Ohio  in  the  case  of  O.  &  T.  By.  Co. 
T.  Johns<Hi,  10  Ohio  St  691.  It  was  held 
sobsequent^,  however,  tn  the  case  of  Oxford 
Township  T.  Oolnmbia.  38  Ohio  St  87,  as 
follows: 

"In  diBpouQg  of  this  case,  it  is  necessary  to 
determine  two  questions-:  (1)  Tbe  plaintiffs  re- 
quested the  court  to  state  separately,  in  writing, 
the  conclustons  of  law  and  Cact  That  request 
was  made  under  tbe  statute,  which  provided: 
*UpoD  the  trial  of  questions  of  fact  by  the  court, 
it  shall  not  be  necessary  for  the  court  to  state 
its  findingi  except  generally  for  tbe  plaintiff  or 
defmdaat,  unless  one  of  tbe  parties  request  It, 
wtth  the  view  of  czeepthig  to  tbe  decision  ox 
the  court  uptm  the  Questkms  of  law  Involved  In 
the  trial,  in  which  case  the  court  shall  state  in 
writing  the  coocluaions  of  fact  found  sei>arately 
fromtbe  concloaions  of  law.'  Civil  Code,  1 280 ; 
Bev.  Stats.  1  6200,  note.  This  provision  is  one 
of  much  importance,  and  It  is  In  no  sense  direc- 
tory. That  there  was  no  proper  compliance 
with  tbe  laqoest  is  admitted ;  and  it  ia  clear  to 
ns  that  tiM  aetkn  at  the  court  in  that  tespect 


affords  ground  of  reversal,  unless  it  be  shown 
that  the  plaintiffs  were  not  prejudiced  thereby. 
But  we  are  of  opinion  that  it  is  shown  that 
there  was  no  such  prejudice  as  to  call  {or  a 
reversal  on  that  ground.  The  record  contains 
all  the  testimony  offered  on  the  trial,  and  ob- 
jection is  made  that  the  judgment  below  is  op- 
posed to  the  weight  of  the  evidence.  In  decio- 
ing  the  case,  therefore,  we  necessarily  ascertain 
the  facts." 

38  Cyc  p.  1054,  after  referring  to  the  mle 
construing  different  statutes,  states: 

"Althoogh  the  want  of  findings  renders  a 
judgment  subject  to  vacation  or  reversal  on 
proper  proceedings  being  taken  therefor,  it  does 
not  make  the  judgment  void,  or  sabject  to  col- 
lateral attack;  and  In  some  cases  the  courts 
have  refused  to  reverse  where  no  prejudicial 
error  was  ehown,  aa  where  the  facts  otherwise 
appeared  of  record"— citinK  the  following  cas- 
es: Swick  V.  Sheridan,  107  Minn.  130,  119  N. 
W.  791:  MUler  v.  McCaleb,  208  Mo.  562,  106 
S.  W.  655;  Umscheid  v.  Schols,  84  Tex.  265, 
16  S.  W.  1065;  Crocker  v.  Crocker,  19  Tex. 
Civ.  App.  396,  46  S.  W.  870:  Settegast  v. 
Blount  (Tex.  Civ.  App.)  46  S.  W.  268:  In  re 
Callahan,  102  Wis.  057,  78  N.  W.  750;  Schmita 
V.  Sclimitz,  19  Wis.  207.  88  Am.  Dec.  G81;  In 
re  Taylor,  5  Ind.  Terr.  219,  82  &  W.  727.  S 
Ann.  Caa.  226. 

Again,  38  Cyc  p.  1962,  states: 

"The  statutes  and  codes  of  civil  procedure  of 
the  different  states  require  that,  in  trials  by  the 
court  without  a  jury,  the  findings  of  fact  and 
conclusions  of  law  snail  be  separately  stated, 
upon  the  condition  in  most  states  that  saeb 
separate  statement  be  requested  by  one  of  ths 
parties,  and  a  failure  to  comply  with  this  re- 
qnirement  Is  error,  calling  for  reversal,  unless 
it  is  not  prejudicial  to  the  parties,  or  unless  the 
Jurisdiction  Is  one  in  which  the  requirement  la 
treated  as  being  merely  directory." 

In  the  former  oDinlona  of  tills  court,  It  was 
correctly  h^d  that  tb»  statute  under  coa- 
sideiatton  Is  mondatoiT ;  bat  we  are  of  tbe 
opinion  that  It  shoidd  be  constnied  In  comeo- 
tlon  with  sectfona  600S  and  4791,  Bev.  Laws 
1910,  and  in  any  case  ^ere  it  appears  from 
an  examination  of  flie  entire  record  that  tbe 
Judgment  la  correct,  and  no  error  baa  been 
committed  affecting  tiie  substantial  rights  of 
the  party  complalnipg,  the  case  should  not  be 
reversed.  Tbla  should  be  the  rule  In  any 
case  where  the  issue  was  submitted  to  the 
court  witboat  a  jury,  and  the  record  is  such, 
either  from  want  of  facta  or  that  the  evi- 
dence Bbotra  such  a  conclusive  state  of  facts 
sustaining  the  Judgment  which  would  have 
warranted  the  court  in  directing  a  verdict  In 
favor  of  sncb  party,  bad  the  cause  been  txid 
to  a  Jury.  Or,  to  state  the  rule  in  another 
way,  where  tbe  record  discloses  sucb  atate 
of  facta  that  no  practical  benefit  would  re- 
sult to  either  party,  had  the  court  made  sepa- 
rate findings  of  tact  and  conclasbHis  of  law, 
then  this  conrt  should  not  reverse  ttie  case. 
This  is  a  reascmable  and  sensible  oonstme- 
tiOD  of  the  statute,  and  Is  In  harmony  wltb 
the  mora  liberal  roles  ot  prooedore,  whtdi 
have  been  adopted,  to  tbe  end  of  obtaining 
substantial  Justice. 

Finding  no  prejudicial  wtor,  tbe  jndgmait 
of  the  trial  couzt  Is  atBrmed.  All  tba  Jus- 
tices concur. 
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SCHOCK,  Okmulgee  CouDty  Treaaarer,  et  al. 

^  T.  SWEET  et  al.   (No.  6410.) 
(Supreme  Conit  of  Oklahoma.   Dee.  16,  1914.) 

(Sylldbua  &v  th«  Court.) 

1.  Taxation  (|  181*)— Pbopertt  Subject— 

Al-LOTIIENT— FDHCHABE. 

The  town  lots  mvolved  were  a  part  of  the 
homestead  allotmeDt  of  a  Creek  freedman, 
which  allotment,  under  section  16  of  the  Allot- 
ment Act  (32  Stat.  L.  603,  c.  1323),  waa  to  be 
inalienable  and  nontaxable  for  a  period  of  21 
Tears  from  date  of  issuance  of  patent.  The  act 
of  Cotigiess  of  March  3.  1908  (32  Stat.  L.  p. 
996,  c.  992),  proTidefl :  ^'And  provided  farther, 
that  nothing  herein  contained  shall  prevent  the 
survey  and  platting,  at  their  own  expense,  of 
town  Bites  by  private  parties  where  stations 
are  located  along  the  lines  of  railroads,  nor  the 
unrestricted  alienation  of  lands  for  such  pur- 
poses, when  recommended  by  the  Commission  to 
the  Five  Civilized  Tribes  and  approved  by  the 
Secretary  of  the  Interior."  Under  this  law, 
the  allottee  made  application  to  the  Secretary 
of  tbe  Interior  and  caused  the  restrictions  upon 
alienation  of  said  land  to  be  removed.  At  tbe 
date  of  tbe  removal  of  «aid  restrictions,  sec- 
tion 19  of  the  act  of  Congress  of  April  26,  1906 
(34  Stat  144,  c.  1876),  was  in  force,  which 
section  provides:  "That  all  lands  upon  which 
restrictions  are  removed  shall  be  subject  to  tax- 
ation, and  tbe  other  lands  sball  be  exempt  from 
taxation  as  long  as  tbe  title  remains  in  the  al- 
lottee." The  land  was  platted  into  lots  and 
blocks,  and  plaintiffs  thereafter  purchased  said 
lots.  Defeodants  placed  same  on  the  tax  rolls, 
and  assessed  said  property  for  taxation  against 
plaintiffs.  Plaintiffs  aied  their  petition  with 
the  county  commissionerB,  demanding  that  said 
lots  be  stricken  from  the  tax  rolls.  Said  peti- 
tion was  denied.  Upon  appeal  to  the  district 
court,  judgment  was  rendered  for  plaintiffs,  re- 
straining the  collection  of  taxes  on  said  prop- 
erty. Held  error,  for  the  reason  said  property 
was  not  exempt  from  taxation  after  title  passed 
from  the  allottee  to  plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Gent.  Dig.  {46;  Dec.  Dig.  |  Ifil.*] 

2.  Taxation  (8  181*)  —  ExmimoN  —  Aiiox- 

ItENTS. 

Plaintiffs  obtained  title  to  the  property  In- 
volved through  and  by  virtiie  of  the  proTisions 
of  the  act  of  Ctrngress  of  If  arcb  8, 1908,  sopra. 
They  &ow  seek  to  have  exempted  from  taxation 
said  property.  SeUl,  that  except  by  virtue  of 
the  provision  of  the  act  of  Congress  of  March 

3.  1903,  supra,  plaintifih  could  not  have  se- 
cured title  to  aaid  property;  that  said  act  no- 
where attempts  to  exempt  said  property  from 
taxation ;  that  the  use  to  which  said  property 
has  been  appropriated  is  inconsistent  with  con- 
tinuing the  exemptim  from  taxation.  There- 
fore said  property  Is  labject  to  taxes. 

[Ed.  Note.— For  other  eases,  see  Taxation, 
Cent.  Dig.  I  46;  Dec.  Dig.  |  1S1.*I 

Error  from  District  Ooart,  Okmulgee 
Comity ;  Wade  S.  Stanfleld,  SnSge. 

Action  by  Cornelia  Sweet  and  others 
against  Elmer  E.  Scbo<A,  Treasurer  of  Ok- 
mulgee County,  and  the  board  of  County 
Commissioners  of  Okmulgee  County.  Judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror. Beversed,  with  directions  to  render 
Judgment  for  defendants. 

Orlando  Swain  and  J.  W.  C^lders,  both 
of  Okmulgee,  for  plaintiffs  in  error.  Mer- 
wlne,  Newhonse  &  Albertson,  of  Okmulgee, 
for  defendants  In  error. 


RIDDLE,  J.  Defendants  in  error  wUl  be 
denominated  the  plaintiffs,  and  tbe  plaintlCCs 
in  error  the  d^endants.  Plaintiffs  are  own- 
ers of  certain  tots  in  what  Is  known  as  the 
Capital  Heights  addition,  Noa.  1  and  2,  In 
the  dty  of  Okmulgee,  being  the  same  lots  re- 
ferred to  In  tbe  a^eed  statement  These 
lots  were  part  of  the  homestead  allotment 
of  Sarah  Smith,  a  Creek  freedwoman.  The 
lota  were  assessed  and  placed  on  the  tax 
rolls  by  the  authorities  of  Okmulgee  county 
for  the  year  1912.  PlalntUEs  filed  their  peti- 
tion with  the  board  of  county  cMumlssioners 
In  November,  1912,  praying  that  said  prop- 
erty be  stricken  from  the  tax  list  Upon  hear- 
ing said  petition,  the  prayer  was  denied,  and 
plaintifls  ap];>ealed  to  the  district  court  In 
tbe  district  court  the  cause  was  beard  upon 
an  agreed  statement  of  facta.  That  part  of 
said  agreed  statement  material  hwe  Is  as 
follows: 

"(1)  That  on  the  23d  day  of  April,  1904,  the 
Creek  Nation  of  Indians,  by  P.  Porter,  its  prin- 
cipal chief,  by  deed  of  conveyance  or  patent,  con- 
veyed unto  one  Sarah  Smith,  a  freedman  citisen 
of  said  nation,  who  had  beoi  placed  on  the  Anal 
rolls  of  the  citizens  and  freedmen  of  said  natioOt 
the  following  described  real  estate,  situated  In 
the  city  of  Okmulgee,  Okmulgee  county,  state 
of  Oklahoma,  to  vnt:  Lot  three  (8)  of  section 
seven  (7),  township  thirteen  (13)  north,  range 
thirteen  (13)  east  QMitalidng  41.82  acrest  mora 
or  leas.  •  •  • 

"(2)  ^at  said  real  estate  was  conveyed  to 
the  said  Sarah  Smith  as  and  for  her  homestead, 
and  was  so  designated  in  said  oonveyance,  and 
said  conveyance,  at  the  time  of  its  execution 
and  delivery,  contained  the  express  provision 
that  said  rcnl  estate  described  in  said  deed 
should  be  nontaxable  tar  21  years  frwn  the 
date  of  said  deed. 

"(3)  That  thereafter,  on  the  28tfa  day  of  Feb- 
ruary, 1907,  the  restrictions  on  tbe  alienatiott 
of  said  real  estate  having  been  removed  by  the 
Secretary  of  tbe  Interior,  upon  the  applieatiOD 
and  petition  of  Sarah  Smith  (as  alleged  in  the 
defendant's  answer,  and  set  forth  in  the  second 
cause  of  defense,  contained  In  the  amended  an- 
swer of  the  defendant),  the  said  Sarah  Snitii, 
by  deed  of  general  warranty,  conv<»red  fee- 
simple  title  to  one  Nathan  Boyd  of  the  following 
of  the  above-described  real  estate :  *  •  • 
And  that  said  deed  was  filed  for  record  with 
the  register  of  deeds  of  Okmulgee  county,  OkL, 
and  was  by  him  duly  recorded  in  the  proper 
records  of  his  office.  It  is  further  agreed  thaW 
at  the  time  of  said  conveyance  to  the  said  Na* 
than  D.  Boyd  of  tbe  lands  above  described, 
there  were  no  improvements  thereon,  and  that 
said  deed  contained  no  stipulation,  reservaticn. 
or  agreement  that  said  land  should  be  exempt 
from  taxation. 

"(4)  That  on  the  Ist  day  of  Ifay,  1907,  tha 
said  Nathan  Boyd,  being  the  owner  of  said 
real  estate  last  described,  caused  said  lauds  to 
be  surveyed,  platted,  and  laid  out  into  lots, 
blocks,  streets,  and  alleys,  all  according  to  law, 
and  filed  said  plat  for  record,  designating  the 
same  as  the  Capital  Heights  addition  to  the  dtj 
of  Okmulgee,  OkL,  which  said  plat  was  duly 
accepted  by  the  proper  authorities  for  said  cl^ 
of  Okmulgee,  Old.,  and  said  addlticm  is  now 
a  part  of  and  within  the  incorporated  bounda- 
ries of  said  city  of  Okmulgee,  Okl.,  and  the 
same  lies  entirely  within  the  lands  so  conveyed 
by  the  Creek  Nation  to  the  said  Sarah  Snnth, 
as  and  for  her  homestead. 

"(5)  That  the  said  Sarah  Smith,  after  July 
26,  1908,  having  conveyed  a  portion  of  hw 
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bwDcstead  to  the  Mid  Natiuu  Ba^d,  u  above 
set  oat,  caused  the  remafning  portioDS  of  said 
real  estate  Id  her  said  homestead,  as  aforesaid, 
to  be  surrered,  platted,  and  laid  out  into  lots, 
blocks,  streets,  and  alleys,  all  according  to  law, 
and  tbe  same  was  duly  filed  for  record  with 
the  register  of  deeds  of  Okmulgee  county.  Old., 
aud  said  addition  was  designated  as  Capital 
Heights  addition  to  the  city  of  Okmnlgee,  Okl., 
and  said  Capital  Heights  second  addition  to 
said  city  of  Okmulgee,  OkL,  la  now  a  part  of 
said  city,  and  lies  entirely  within  the  Incorpo- 
rated limits  of  said  city. 
"(6)  That  each  of  tbe  lots  in  each  of  said  ad- 
^  ditions,  numbered,  designated,  and  tabulated  be- 
low in  this  paragraph  set  out,  have  been  placed 
by  the  assessor  for  said  Okmulgee  county.  Okl., 
upon  the  tax  duplicate  of  said  Okmnlgee  county. 
OkU  and  upon  the  tax  duplicates  of  said  ei^ 
of  Okmulgee,  Okl.,  for  taxation  for  the  year 
1912,  for  the  valuations  hereafter  set  forth,  and 
a  tax  levied  on  each  of  said  lots,  as  is  set 
forth  bciow,  with  the  names  of  the  owners,  the 
Taluation  for  taxation,  the  amount  of  the  taxes 
^rged  for  the  year  1912,  in  Capital  Heights 
addition  No.  2  to  said  city.  •  •  • " 

The  conrt,  on  the  2d  day  of  7^ruary,  1014, 
rendered  Jndsmmt  reTeralng  the  order  of 
the  oonnty  conunlasloiieTS  and  dlzecting  that 
tbe  pmpexty  be  stricken  from  the  tax  rolls, 
and  enjoined  defendant  Schock,  treasurer 
of  said  county,  his  snccesaors  In  office,  from 
taking  any  steps  toward  the  collection  of  any 
taxes,  and  from  soling  any  of  said  property 
described  In  said  proceeding.  From  this 
Judgment,  defendants  prosecute  this  appeal 
by  flllDg  thdr  petition  in  error  with  original 
case-made  attached. 

The  assigximents  of  error  necessary  to  be 
considered  are:  (1)  Tbe  court  erred  in  not 
rendering  Judgment  for  plalntlfl^s  in  error 
upon  the  agreed  statement  of  facts  submit- 
ted to  the  court  as  the  evidence  in  tbe  case. 
(2)  The  Judgment  and  decree  Is  not  sustained 
by  tbe  evidence  and  Is  contrary  to  the  evi- 
dence. (3)  Said  Judgment  and  decree  is  con- 
trary to  law. 

[1]  This  record  presents  but  one  question 
for  our  determination,  which  Is:  Were  the 
lots  belonging  to  plaintiffs,  which  were  orig- 
inally parts  of  the  homestead  allotment  of 
Sarah  Smith,  a  Creek  freedman,  exempt  from 
taxation  In  tbe  bands  of  plaintiffs?  This 
question  Involves  the  consideration  of  sec- 
tion 16  of  the  Supplemental  Creek  Agreement 
(32  Stat  Im  603),  commonly  known  as  the 
Allotment  Act,  under  which  said  lands  were 
allotted  to  Sarah  Smith,  together  with  tbe 
provision  of  tbe  Indian  Appropriation  Act, 
herein  referred  to^  and  the  act  of  April  26, 
1006.  Section  16  of  the  Creek  Supplemental 
Agreenient  reads: 

"Lands  allotted  to  citizens  shall  not  In  any 
manner  whatever  or  at  any  time  be  incumbered, 
taken,  or  sold  to  secure  or  satis^  any  debt  or 
obligation  nor  be  alienated  by  tiie  allottee  or 
his  Eeirs  before  the  expiration  of  five  years  from 
the  date  of  the  approval  of  this  supplemental 
agreement,  except  with  the  approval  of  the  Sec- 
retary of  the  Interior.  Bach  citizen  shall  se- 
lect from  his  allotment  forty  acres  of  land,  or 
a  qnarter  of  a  quarter  section,  as  a  homestead, 
which  shall  be  and  remain  nontaxable,  inalien- 
able, and  free  from  any  incumbrance  whatever 
for  twenty-one  years  from  the  dste  of  the  deed 
ther^oTt  and  a  separate  deed  shall  be  issued 


to  each  allottee  fbr  Us  bomesteid.  In  whkh  this 
condition  shall  appear." 

It  Is  the  contention  of  plaintiffs  that,  un- 
der this  provision  of  the  treaty,  the  exemp- 
tion attaches  to  and  runs  with  the  lands  In 
the  hands  of  plaintiffs,  who  purchased  from 
the  original  allottee.  On  tbe  other  hand, 
defendants  contend  that  said  exemption  was 
Intended  only  for  the  benefit  of  and  as  a 
personal  protection  to  the  allottees,  and  did 
not  attach  to  and  become  appurtenant  to  tbe 
land ;  hence  did  not  pass  to  plaintiffs.  I>e- 
feudants  claim  tbe  authority  and  right  to 
tax  said  property  under  section  10  of  act  of 
Congress  of  April  26,  1006,  which  in  part 
provides: 

"That  all  lands  upon  which  restrictions  are 
removed  shall  be  subject  to  taxation,  and  the 
other  lands  shall  be  exempt  from  taxation  as 
long  as  tbe  title  remains  in  the  origiual  al- 
lottee." 

It  Is  well  to  ke^  In  mind  the.  manner  in 
which  the  restrictions  upon  alienation  of 
this  land  were  removed,  and  the  authority  of 
said  Sarah  Smith  to  place  this  land  upon  tbe 
market,  and  the  source  of  plaintiffs'  title. 
The  Indian  Appropriation  Bill  of  Man^  3. 
1903  (32  Stat  L.  p.  996,  c.  992)  contains  the 
following  provision: 

"And  provided  further,  that  nothing  herein 
contained  shall  prevent  the  survey  and  platting, 
at  their  own  expense,  of  town  aftes  by  private 
parties  where  atatkms  are  located  altmg  the 
lines  of  railroads,  nor  the  unrestricted  aliena- 
tion of  lands  for  such  purposes,  when  recom- 
mended by  tbe  Oommisnon  to  the  Five  Civil- 
ized Tribes  and  approved  by  tbe  Secretary  of 
the  Interior." 

Sarah  Smith  made  application  to  tbe  Secre- 
tary <tf  tbe  Interior  under  this  provisitm  of 
the  law,  and  she  was  spectflcally  authorised 
to  convey  the  land  for  town-site  purposes,  as 
was  dme  in  this  case.  It  Is  well  to  remem- 
ber that  tiie  state  of  Oklahoma,  as  a  sover- 
eign, has  plenary  power  to  subject  all  prop- 
erty within  her  douain  to  taxation,  except 
sudi  property  as  may  have  been  exempted 
by  tbe  Enabling  Act,  or  unless  restrained  by 
the  federal  Constitution.  If  this  property  is 
not  subject  to  the  taxing  power  of  the  state, 
it  must  be  1^  reason  of  some  specific  provi- 
sion exempting  it  from  taxation  by  a  federal 
law  or  treaty  with  tbe  Indian  tribes,  which 
provision  the  state  has  agreed  to  keep  Invio- 
late, or  else  is  exempt  by  some  provision  in 
the  Constitution.  Section  1  of  tbe  Enabling 
Act  provides: 

"Provided,  that  nothing  contained  In  the  said 
Constitution  shall  be  construed  to  limit  or  im- 
pair the  rights  of  persons  or  property  pertain- 
ing to  the  Indians  of  said  territories  (so  long 
as  such  rights  shall  remain  unextinguished)  or 
to  limit  or  affect  the  authority  of  the  govern- 
ment of  the  United  States  to  make  any  law  or 
regulation  respecting  such  Indiana,  their  landa, 
property,  or  other  r^hta  by  treaties,  agreement, 
law,  or  otherwise,  which  It  would  have  been 
competent  to  malu  If  this  aet  had  never  been 
passed." 

Section  22  of  said  act  provides: 
"That  the  constitutional  convention  provided 
for  herein  shall,  by  ordinance  irrevocable,  a^ 
cept  the  temis  and  conditions  of  this  act" 
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Artlclfi  10,  i  6,  of  the  Constitution,  after 
naming  certain  property  exempt  from  taxa- 
tion, proTldea: 

"And  BQcfa  property  aa  may  be  exempt  by 
reason  of  treaty  Btipulationa,  existing  between 
tbe  Indiaos  and  the  United  States  government, 
or  by  federal  laws,  during  tbe  force  and  effect 
of  such  treaties  or  federal  lawa." 

The  Enabling  Act  requires  the  state, 
through  its  constitutional  convention,  to  adopt 
the  Constitution  of  the  United  States,  which 
was  done  by  article  25,  S  44,  of  said  docu- 
ment; and  It  also  provided  that  the  people, 
through  said  convention,  should  Irrevocably 
adopt  the  Enabling  Act,  which  was  done  by 
article  25,  8  46,  Const 

Plaintiffs  rely,  principally,  to  sustain  their 
contention  upon  the  cases  of  Choate  t.  Trapp, 
224  U.  S.  668,  32  Sup.  Ct.  565,  56  L.  Ed.  941, 
EngUatl  V.  Richardson,  224  U,  S.  680,  82  Sup. 
Gt  571.  66  L.  Ed.  049,  and  State  v.  Wilson,  7 
Cranch,  164,  3  L.  Ed.  303.  The  case  of  Eng- 
lish T.  Richardson,  supra,  Involves  the  exemp- 
tion under  the  Creek  treat?.  Tbe  coart,  Id 
substance.  In  Choate  v.  Trapp,  supra,  an- 
nounced that  tbe  exemption  from  taxation 
provided  for  in  the  Chickasaw  and  Cboctaw 
agreement  was  a  property  rl^t,  which  Con- 
gress could  not  abrogate.  The  court,  in  tbe 
opinion,  said: 

"The  right  to  remove  the  restriction  was  in 
pursaance  of  tbe  power  ander  which  Congress 
could  legislate  as  to  tbe  status  of  the  ward  and 
lengthen  or  shorten  the  period  of  disability. 
But  the  provision  that  the  land  should  be  non- 
taxable was  a  proper^  right,  which  Conness 
undoubtedly  had  the  power  to  grant  That 
right  fully  vested  in  the  Indians  and  was  bind- 
ing uiwn  Oklahoma." 

In  considering  the  purpose  and  effect  of  the 
agreements  between  the  government  and 
these  different  tribes  of  Indians,  and  their 
effect  upon  the  state,  we  must  not  lose  sight  of 
tbe  fact  that  the  state  is  bound  only  by  sucb 
agreements  wherein  it  specifically  consented 
to  be  bound ;  and,  except  where  it  expressly 
agreed  to  exempt  Indian  prc^rty  from  taxa- 
tion, the  right  to  tax  remains  unimpaired. 
Tbe  Supreme  Court,  in  Choate  v.  Trapp,  su- 
pra, held  that  the  exemption  from  taxation 
for  a  certain  period  constituted  a  property 
right,  which  the  federal  government  could 
not  withdraw  or  abrogate ;  and  It  necessarily 
follows  that  tbe  state  was  bound  by  such  ex- 
emption by  virtue  of  accepting  the  Enabling 
Act,  and  by  virtue  of  the  provision  contained 
In  section  6,  art  10,  of  the  Constitution, 
wherein  it  specifically  agreed  to  Exempt  sa<^ 
property  as  may  be  exempt  by  reason  of  trea- 
ty stipulations  existing  between  the  Indians 
and  the  United  States  government,  or  by 
federal  laws  while  such  provisions  are  In 
force  and  effect  We  find  in  the  agreement 
Involved  in  the  case  of  Ch(»te  v.  Trapp,  su- 
pra, a  provision  exempting  from  taxation 
lands  granted  by  the  federal  government 
whlc^  exemption  the  federal  Supreme  Court 
holds  was  a  property  right,  and  a  right  that 
Congress  could  not  destroy.  Certainly,  under 
this  constraction  of  tbe  federal  law,  tbla  pro- 
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vision  was  in  force  and  effect  and  the  state, 

by  its  Gonstitatlon,  ezpresBly  agreed  to  ex- 
mpt  sucb  property  from  taxation,  so  long  as 
that  proTislon  remained  in  force  and  effect 

So  it  will  be  seen  that  llie  decision  la 
Choate  T.  Trapp.  supra,  could  not  bare  lea- 
sonably  been  otherwise.  But  here  we  have 
an  entirely  different  qnestion ;  we  are  deal- 
ing witb  a  different  class  of  citizens,  and  ooe 
that  is  entitled  to  no  protection,  save  and 
except  that  protection  which  every  other  citi- 
zen of  the  United  States  la  oiUtled  to  re- 
ceive. Tbe  provlslim  as  applied  to  these 
citizens  must  be  strictly  oonstrued  against 
granting  the  tax  exempti<Mi;  and,  If  we  fall 
to  find  It  granted  in  spedfle  terms  and  ex- 
pressed  In  language  about  wblcb  there  can 
be  no  doubt  the  exemption  does  not  exist 
In  other  words,  an  exemiitloa  from  tantton 
is  never  presumed ;  bnt  In  all  cases  of  doabt 
as  to  the  legislative  intent,  except  where  the 
rights  of  Indians  are  Involved,  the  presump- 
tion Is  in  favor  of  tbe  taxing  power.  Allen 
V.  Trimmer,  144  Pac.  795  (recently  decided,  but 
not  yet  officially  reported);  Wells  v.  Savan- 
nah, 181  U.  S.  031,  21  Sup.  Ot  687,  4S  L. 
Ed.  986 ;  Tucker  v.  Fwgnson,  22  Wall.  627, 
22  L.  Ed.  806;  Delaware  BallroadTTax  Gas^ 
18  Wall.  206.  21  L.  Ed.  888;  Hoge  V.  RaUway 
Co.,  09  U.  S.  348.  2S  L.  Bd.  SOB;  Ylcksbnrs 
R.  R.  Co.  V.  Dennis.  116  XJ.  S.  665,  6  Stq». 
Ct  626.  28  Ed.  770;  Plckard  v.  East 
Tennessee  B.  Co.,  130  U.  S.  637,  0  Snp.  Ct 
640.  32  L.  Ed.  1061 ;  Wilmington,  etc.,  B.  B. 
Ca  V.  Alshrook,  146  U.  S.  270, 13  Snp.  Ot  7!^ 
36Iiu  Bd.072. 

On  the  other  hand,  from  the  foundation  of 
our  government  acts  of  Congress  and  agree- 
ments between  the  various  Indian  tribes  have 
always  been  construed  liberally  In  favor  of 
the  Indiana.  This  rule  applies  to  laws  re- 
lating to  taxes.  It  was  said  In  tbe  case  of 
Tiger  v.  Western  Inv.  0&.  ^21  U.  S.  286,  Kl 
Sup.  Ct  678.  65  L.  Ed.  738: 

**We  must  remember.  In  considering  this  sub- 
ject that  the  Congress  ot  tbe  United  States 
has  undertaken  from  tbe  earliest  history  of  the 
government  to  deal  with  the  Indians  as  depend- 
ent people  and  to  legislate  concerning  their 
property  witb  a  view  to  their  protection  as 
Bucb.  Cherokee  Nation  v.  G^rgia,  5  Peters,  1, 
17  [8  L.  Ed.  25];  Elk  v.  Wilkins,  112  U.  S. 
94,  99  [6  Sup.  Ct  41,  28  L.  Bd.  643]:  Stephens 
V.  Cherokee  Nation,  174  U.  S.  448,  484  [18 
Sop.  Ct  722,  48  L.  Ed.  1041]." 

The  general  rule,  as  stated  in  87  Oyc.  807, 
is  as  follows: 

"Exemption  from  taxadon  granted  by  file 
Legislature  to  an  individual  or  a  corporation 
is  not  a  franchise,  nor  is  It  an  estate  or  inter- 
est inherent  in  or  running  with  the  particular 
property  exempted;  bat  it  Is  a  mere  pri^rilega 
pprsomu  to  the  grantee;  and,  unless  there  Is 
expreas  statutory  authority  therefor,  the  ex- 
emption will  not  pass  to  a  successor  of  the 
corporation  or  to  a  person  taking  the  property 
by  sale,  assignment,  or  by  other  transfer.  So, 
in  construing  grants  of  exemption,  they  will  be 
construed  as  personal  and  limited  to  tbe  gran- 
tee, unless  a  contrary  intention  clearly  ^ 
pears.** 

Cases  sustaining  this  t^  are  dtad  from 
many  of  the  states,  and  also  from  the  Unit- 
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ed  States  Snpnme  Oonxtt  as  follows: 
Jtoehester  R.  Go.  t.  Boehester,  205  U.  S.  23% 
27  Sup.  Ot  468,  61  Bd.  784;  Home  Ins. 
Go.  T.  lleimeasee,  161  IT.  S.  200,  16  Sup.  Ot 
476,  40  L.  Bd.  670;  PtueDlx  F.  A  M.  Ins. 
Go.  T.  rDennessee,  161  U.  S.  174,  16  Sap.  Ct 
471,  40  li.  Bd.  660;  MercantUe  Bank  t.  Teor 
neasee,  161  U.  S.  161.  16  Bap.  Ot  461, 
40  L.  Bd.  6B6;  Plckard  r.  East  Tennessee 
R.  Oa,  130  n.  S.  637,  9  Sup.  Ct.  640,  32 
U  Ed.  lOSl;  Ohtcago,  etc.,  B.  Ca  t.  Mls- 
aonri,  122  V.  S.  661,  7  Sap.  Gt  1300,  SO 
U  Ed.  US6;  Obesapeake,  etc.,  R.  Co.  t. 
miler.  114  IT.  8.  176,  6  Sup.  Ct  818,  29 
U.  Ed.  121;  HMnphU,  etc.,  B.  Co.  t.  Berry, 
112  U.  B.  609,  6  Sup.  Gt  299,  28  L.  Bd.  837; 
LoQlsrUIe,  etc.,  R.  Ca  t.  Palmes,  109  IT.  S. 
244,  3  Sopi  Ct.  193,  27  L.  Ed.  922 ;  Morgan 
V.  Louisiana,  88  U.  8.  217,  23  L.  Bd.  860; 
Annstnmg  v.  Athens  County,  16  Pet  281, 
10  L.  Bd.  866. 

Tken  Is  no  doubt  tbat  the  itrimary  pnr- 
poae  of  the  prorlslon  of  the  trea^  ezempt- 
fng  the  homesteads  of  the  members  of  the 
Gre^  Tribe  of  Indiana  from  taxation  for  21 
years  was  toi  the  sole  benefit  and  protectlen 
of  those  Indians.  Out  of  the  160  acres  of 
land  conveyed  to  each  member  of  said  tribe, 
it  was  tliongbt  wise  by  the  goTemmrat  that 
each  allottee  should  retain  at  least  40  acres 
as  a  homestead  for  a  period  of  at  least  21 
yeatBj  or  during  such  part  of  said  period 
as  sueb  allottee  might  lire;  and  the  gorem- 
ment  in  carrying  out  this  policy,  undertook 
to  throw  such  restrictions  and  safeguards 
around  each  allottee  as  would  protect  him 
in  the  possession  and  title  of  his*  homestead 
for  that  peiiod  of  time,  ^us,  In  addition  to 
prohibiting  the  alienation  of  the  homestead 
for  a  period  of  21  years,  enmptlon  from  tax- 
ation was  likewise  granted  for  the  same  pe- 
riod and  for  the  same  purpos&  TMa  Is  made 
clear  by  Mr.  Justice  Brewer  in  the  case  of 
Gondy  T.  BCeatta,  20S  XT.  8.  146,  27  Sup.  Gt 
48.  61  li.  Bd.  130,  where  it  was  said: 

'TThat  Oongreas  may  grant  the  power  of  vol- 
nntary  sale,  while  wlthboldin?  the  land  from 
taxation  or  forced  alienation,  ma;  be  conced- 
ed. *  *  *  Bat  while  Conxreas  may  make 
such  provision,  its  intent  to  do  so  should  be 
clearly  manifested,  for  the  porpose  of  the  re- 
striction upon  volnntary  auenation  la  protec- 
tion of  the  Indian  from  the  cannlo;?  and 
rapacity  of  his  white  neighbora,  and  it  would 
seem  strange  to  withdraw  thia  protection  and 

Grmlt  the  Indian  to  dispose  of  his  lands  as 
pleases,  while  at  the  same  time  xeleasUw 
it  from  taxation.'* 

OfHLgress  recognised  the  fact  fbat  the  pow- 
er in  the  state  to  tax  neoessazlly  carried 
with  it  the  power  to  destroy,  and  to  enforce 
a  payment  of  such  tax  by  sale  of  the  prop- 
erty, should  It  become  necessary;  and  no 
doubt  this  was  one  reason  for  granting  the 
tax  exemption.  This  reason  is  not  in  con- 
flict with  the  holding  of  tlie  Supreme  Court 
In  the  case  of  Ohoate  t.  Tzapp,  supra.  The 
taet  that  Congress  has  placed  this  addition- 
al safeguard  around  the  membets  ot  the 
CreA  Tribe  of  Indians  la  not  Inconsistent 
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with  holding  that  this  exemption  constituted 
a  properly  right  in  the  Indlao.  On  the  oth- 
er hand,  Congress  could  have  had  no  pur- 
pose in  protecting  this  property  from  taxa- 
tion in  the  hands  of  specnlators  or  other 
nondtbens  of  the  tribes.  It  would  have 
been  an  unjust  nnnatnral,  and  unwarranted 
discrimination,  which  the  federal  govern- 
ment has  alwa^n  studiously  refrained  from 
making.  Congress  required  the  state  to  pro- 
vide that  the  property  of  nonresidents  should 
not  be  taxed  at  a  lilgher  zate  than  the  prop- 
erty of  vesidenta  of  the  state,  and  certainly 
Congcess  did  not  int«id  that  the  state  should 
e»mpt  the  propel  of  part  ot  Its  citizens 
from  toxatlon,  whai  prapwiy  of  the  same 
class  of  dtlaois  dmllarly  situated  is  taxed. 
In  the  case  of  Commissioners  of  Miami  Coun- 
ty V.  Brw^kenrldge,  12  Kan.  114.  Mr.  Justics 
Brewer  stated: 

"  'The  object  of  the  treaty,*  say  the  United 
States  Supreme  Coart,  "was  to  hedge  the  lands 
around  with  snarda  and  restrictions  so  as  to 
preserve  them  for  the  pennanent  homes  of 
the  Indians.  In  order  to  accomplish  thla  ob- 
ject, they  most  be  relieved  from  every  species 
of  levy,  sale,  and  forfeiture,  from  a  levy  and 
sale  for  taxes,  as  well  as  the  ordinary  judicial 
levy  and  sale.'  *  *  «  That  purpose  was  tf- 
fectuall;  accomplished  by  the  two  provisions 
which  ataad  side  by  side,  one  restrictmg  leases 
and  alienations,  and  the  other  exempting  from 
seisare  and  sale.  Neither  ^ould  be  carried 
farther  than  is  necessary  to  accomplish  the 
purpose  of  the  parties.  When  they  stipulated 
that  patents  for  the  land  might  issue,  subject 
to  such  restrictions  respecting  leases  and  alien- 
ations as  the  President  or  Congress  of  the  Unit- 
ed States  may  provide,'  they  contemplated  re- 
strictions simply  on  the  Indian  owners,  and 
not  on  subeeqneLt  white  nurchasers.  It  was 
not  thoaght  that  sfter  the  title  had  passed 
from  the  Indians  to  the  whites,  there  should 
be  any  restriction  or  limit  to  the  letter's  power 
of  sale  or  lease.  And,  if  the  restriction  was 
not  to  be  carried  beyond  the  period  of  Indian 
ownership, '  why  'should  the  exemption  be? 
The  two  provisions  are  parallel;  they  stand 
side  by  sfde,  snd  are  each  general  in  their 
terms.  They  should  be  canetnied  stmllariy, 
and  with  reference  to  the  obvious  intent  of  con- 
tracting parties." 

Under  the  Constitution,  the  state  would 
be  unauthorized  to  exempt  this  land  from 
taxation,  should  It  undertake  to  do  so.  Sec- 
tion 6  of  article  10  of  the  Constitution  pro- 
vides: 

"The  power  of  taxation  shall  never  be  sur- 
rendered, aospended,  or  contracted  away.  Tax- 
es shall  be  uniform  upon  the  same  class  ot 
Bubjecta." 

The  Constitution  of  Minnesota  contains  a 
similar  provision,  and  It  Is  said  by  the  Su- 
preme Court  of  the  United  States,  In  the  case 
of  Great  Northern  R.  Co.  v.  Minnesota,  216 
U.  S.  206,  30  Sup.  Ct  344,  64  U  Ed.  446: 

"Now,  when  that  purchase  was  made,  the 
Territory  had  become  a  state,  with  a  constitu- 
tion expressly  requiring  the  equal  and  uni- 
form taxation  of  all  real  and  personal  propen7 
in  the  state  upon  a  cash  basis,  and  authorized 
the  exemption  from  taxation  of  certain  sped- 
fied  kinds  of  property,  devoted  to  public  and 
charitable  uses ;  but,  as  we  have  seen,  rail" 
road  property  was  not  included  among  the  pn^ 
erties  that  could  be  so  exempted,  it  la  there- 
fore to  ba  taken  titat  the  GonstltutlMi  «E  the 
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state,  after  It  went  into  (^ration  in  1858,  re- 
quired all  railroads  to  be  taxed  by  an  equal 
and  uniform  rule  and  on  a  cash  baais.  The 
state,  tiaving,  by  its  purchafle,  become  rein- 
vested in  1860  with  all  the  rishta,  franchisea, 
and  DTiTileges  granted  to  the  Minnesota  &  Pa- 
cific Railroad  in  1857,  could,  speaking  general- 

S,  have  disposed  of  such  interests  at  will,  but 
Early  it  could  not  have  disposed  of  the  in- 
terests, acquired  by  its  purchase,  in  any  man- 
ner that  was  inconsistent  with,  or  which  would 
have  rendered  nugatory,  the  requirements  or 
injunctions  of  the  state  Constitntion.  *  *  * 
The  Legislature  of  the  state  eonld  not,  after 
the  Btate  Conititation  went  into  operation,  bare 
reinvested  the  old  railroad  company  with  eucb 

Property,  rights,  immunities,  or  franchises,  or 
are  transferred  them  to  a  new  corporation  or 
to  a  consolidated  railroad  corporation  created 
by  the  union  of  i»ior  corporations,  accompa- 
nied by  an  exemption  from  taxation  that  was 
inconsistent  with  the  Constitution.  *  *  • 
It  was  not  competent  for  the  Legislature,  after 
the  state  Constitution  went  into  operation,  to 
agree,  for  the  state,  that  lite  payment  of  any 
given  per  cent  of  the  gross  earnings  of  the 
railroad  corporation  should  be  in  lieu  of  au 
other  taxation." 

See  Trask  T.  Maguire,  18  Wall.  409,  21  L. 
Ed.  938 ;  Morgan  t.  Louisiana,  93  U.  S.  217, 
23  L.  Ed.  860;  Louisiana  &  N.  R.  R.  Co.  v. 
Palmes,  109  U.  S.  244,  3  Sup.  Ct  193,  27  L. 
Ed.  922;  Railroad  Co.  t.  Georgia,  98  U.  3. 
359,  25  L.  Ed.  185;  Keokuk  &  Western  B. 
Co.  T.  Missoarl,  ISi  U.  S.  SOI,  14  Snp.  Gt 
592,  38  L.  Ed.  460. 

Thus  it  will  be  seen  there  Is  no  proTlsion 
In  the  federal  laws  or  any  agreement  made 
with  the  Indian  tribes  requiring  the  state 
to  exempt  this  property  from  taxation  In  Its 
present  condition.  Neither  has  the  state 
anywhere  agreed  to  exempt  it  from  taxation. 
On  the  other  hand,  the  Constitution  requires 
that  this  property  be  taxed  uniformly  with 
all  other  property  of  its  citizens  subject  to 
taxation.  The  purpose  for  which  the  exemp- 
tion was  made  has  ceased  to  exist,  and  the 
exemption  itself  must  falL  In  construing  all 
laws,  it  is  the  cardinal  rule  to  ascertain 
the  Intent  of  the  lawmakers.  There  Is  noth- 
ing in  this  provision  of  the  agreement,  or  in 
any  prior  or  subsequent  act  of  Congress 
dealing  with  these  Indian  tribes,  that  evi- 
dences a  purpose  in  Congress  to  grant  an  ex- 
emption from  taxation  of  the  property  in 
question  In  the  hands  of  third  parties,  who 
are  not  members  of  said  Indian  tribes.  On 
the  contrary,  the  provision  of  the  act  of 
April  26,  1906,  expressly  provides  that  the 
homesteads  shall  be  nontaxable  so  long  as  the 
title  remains  In  the  allottee,  which  Is  equiv- 
alent to  saying  that,  when  the  title  passes 
out  of  such  allottee,  the  land  shall  be  subject 
to  taxation.  Conclusive  evidence  that  it  was 
not  f^e  intention  of  Congress  to  exempt  tbis 
cl&ss  of  property  from  taxation  when  title 
and  possession  bad  passed  from  the  allottee 
is  found  In  section  30,  sabd.  24,-  of  act  of 
Congress  of  June  28,  1898  (30  Stat.  517,  c. 
517),  commonly  known  as  the  Curtis  Bill, 
wbich  section  provides: 

"No  tax  shall  be  assessed  by  any  town  gov- 
errment  against  any  town  lot  unsold  by  the 
commission,  and  do  tax  levied  against  a  lot 
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sold  as  herein  provided  shall  cooetitate  a  Hen 
on  same  till  the  purchase  price  tbtxeot  has 
been  fully  paid"  to  the  nation. 

case  of  State  t.  Wilson,  7  Orandi,  164, 
3  L.  Ed.  808,  la  relied  upon  as  authority  for 
sustalDlng  the  ccmtentton  of  plalntUfa.  We 
are  of  the  opinion,  taowever,  that  ttila  case 
has  no  application  to  the  facta  In  tlie  Instant 
case.  In  that  ease  flie  state  was  a  party  to 
the  agreemrat  and  granted  tbe  exemption, 
and,  as  was  held,  for  a  valuable  consideration, 
and  In  every  respect  emistltuted  a  valid  con- 
tract which  could  not  be  abrogated  on  the 
part  of  the  state.  In  that  it  was  protected 
by  the  federal  Constitution.  Unlike  the  case 
at  bar,  the  state  of  Oklahoma  was  a  party 
to  the  agreement  between  the  Creek  Nation 
and  the  United  States  only  to  the  extent  that 
it  agreed  to  exempt  from  taxation  such  prop- 
erty that  was  exempt  by  the  federal  laws,  so 
long  as  such  exemption  remained  In  force; 
but  when  such  exemption  ceased  to  exist, 
for  any  reason,  the  state  was  under  no  fur- 
ther obligation  to  exempt  this  property  from 
taxation. 

[2]  There  Is  another  reason  why  we  are  of 
the  opinion  that  the  contention  of  plaintiffs 
cannot  be  sustained,  and  that  is:  That  the 
source  of  their  title  is  in  the  appropriation 
bin  of  March  3,  1903,  supra,  permitting  the 
allottee,  Sarah  Smith,  to  convert  a  part  of 
her  allotment  Into  town-site  property,  with 
the  approval  of  the  Secretary  of  the  Interior. 
It  was  upon  her  application  that  the  restric- 
tions upon  her  alienation  of  said  land  were 
removed.  At  the  time  thl^  application  was 
made,  the  act  of  Congress  of  April  26,  1906, 
was  in  tall  force  and  effect  Except  under 
the  act  of  Congress  of  March  8,  1903,  supra, 
the  allottee  could  not  tiave  alienated  the 
lands  in  question;  neither  could  plalntifEa 
have  obtained  any  title  to  the  land.  Hence 
It  may  weU  be  said  that  it  Is  by  virtue  of 
and  ^through  tbla  act  of  Congress  that  plaln- 
tUfs' obtained  fbetr  title.  There  Is  no  exemp* 
tion  from  taxation  contained  In  this  law; 
neither  la  any  contained  In  tlie  conveyances 
made  to  plalntUTa.  Tbe  law  la  well  settled 
that,  where  land  la  granted  by  a  particular 
act,  a  tax  exemption  asserted  under  a  prior 
act  will  not  be  npheld.  Armstrong  t.  Treas- 
urer of  Atliena  Connty.  16  Pet  281, 10  L.  Ed. 
065;  Lord  Town  of  Utdkfleld,  86  C<Hin. 
117,  4  Am.  Bep.  41;  Soatbwestem  B.  B.  Co. 
V.  Wright  116  U.  8.  281,  6  Snp.  Ot  875,  29  I 
L.  BO.  626;  Wilmington  ft  Weldon  B.  B.  Oo. 
r.  Alsbrook,  146  U.  S.  279,  18  Bnp.  Ct  72,  I 
36  L.  Ed.  072;  Ford  v.  Delta  ft  Pine  Land  Oc  < 
104  U.  S.  662,  17  Sup.  Ct  230,  41  L.  Ed.  080|  I 

Phitt  v.  Bice,  10  Watts  (Pa.)  362.  When  the  ; 

allottee  made  application  to  have  the  re<  I 

stricUona  removed,  with  a  view  of  dlaposlng  I 

of  said  land  for  town-alte  purposes,  she  did  I 

80  with  knowledge  of  Uie  fact  that  it  would  i 

become  taxable  nnder  the  act  of  Congress  I 
of  April  26,  1906,  and  may  well  be  held  to 
have  Inq^edly,  at  least;  consented  to  sub- 
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ject  said  land  to  sacb  bordenA.  Omgreaa 
never  required  tbe  state  to  exempt  this  land 
from  state  taxattrai  In  Its  fcweot  condition; 
ueitber  did  tbe  state  agree  to  so  exempt  It 
AU  parties  deaUng  with  tUa  land  dealt  with 
full  knowledge  of  the  law.  The  pmpoBe  for 
whkli  thej  aeenred  Its  release  from  federal 
control,  and  the  very  ose  to  which  they  ex- 
pected to  put  It  was  wbolljr  Inotnudstent  wlQi 
continuing  the  same  free  from  taxation,  and 
plaintiffs  must  be  held  to  have  consrated  to 
sabject  said  property  to  state  taxes.  This 
is  a  reasonable  and  just  constmctkHi,  in  har- 
tnoa^  with  eanl^  and  sound  principles.  It 
is  likewise  in  harmony  with  the  rlews  of 
Justice  l^wer,  in  the  case  ot  Commission* 
en  of  Ulami  County  t.  Brackoirldgei  supra, 
wherein  it  Is  said: 

"No  governtoent  can  exist  nithoat  revenae. 
There  can  be  no  revesue  without  taxation,  and 
there  can  be  no  taxation  without  property.  We 
claim,  then,  tbat  tbe  federal  goTemment,  un- 
der tbe  Constitntion  of  tbe  United  States,  ba« 
DO  iwwer  to  dispose  of  tbe  public  lands,  or 
to  assent  to  the  disposal  of  them  to  individu- 
als in  fee  simple  in  such  a  way  as  to  deprive 
the  state  of  the  exercise  of  its  sovereign  right 
to  tax  them.  80  loag  as  the  lands  remain  In- 
dian lands,  or  so  long  as  the  government  re- 
tains an  Interest  in  or  control  over  tbem,  tbe 
state,  by  compact  in  the  act  of  admission,  is 
prohibited  from  sxcEdslng  tbe  taxing  power  in 
relation  to  tbenu  Bnt  the  moment  the  title 
paflses  out  of  tbe  government  and  is  vested  in 
indlvidualH,  the  lauds  become  subject  to  all 
the  laws  of  the  jurisdiction  where  they  are  lo- 
cated." 

We  therefore  bold  that  the  property  in- 
volved is  not  exempt  from  taxation;  that 
tbe  judgment  of  the  trial  conrt  is  contrary  to 
law  and  erroneous,  and  must  be  reversed, 
with  directions  to  set  Rslde  the  judgment  and 
render  judgment  for  defendants. 

It  is  so  ordered.  All  the  Justices  concur, 
except  KANE,  C.  J.,  absent  and  not  partld- 
patbig. 


TODD  et  al.  v.  ORB.    (No.  8463.) 
Supreme  Court  of  Oklahoma.   Dec.  22,  1914.) 

(S»tlah«9  iv  the  Court.) 

1.  New  Tbial  (§  1*)— Power  to  Grant— Stat- 

TJTE, 

Courts  of  general  common-law  jurisdiction 
have  the  inherent  power  of  their  own  motion  to 
wt  aside  a  verdict  and  grant  a  new  trial  on  ac- 
count of  prdudicial  error,  when  done  at  the 
Mrae  term  of  court  at  which  tbe  verdict  was 
retnmed  or  judgment  rendered;  and  the  power 
will  not  be  deemed  to  have  been  taken  away  by 
■tatute,  nnlees  intent  to  do  so  is  clear. 

(a)  Long  V.  Board  of  County  Commissioners^ 
5  OU.  128,  47  Pac.  1063,  announcing  a  con- 
trary rale,  overmled. 

tSId.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  K  1-3 ;  Dec.  Dig.  {  1.*] 

2.  JCDOHXIIT  (11  298,  399*)— PBOCBnUH&-VA. 

OATioir  Vvjana  Tebu. 
A  court  of  general  jurisdiction  has  control 
over  orders  or  Judgments  during  the  term  at 
irhich  made,  and  for  sufScient  cause  may  modi- 
fy or  set  them  aside  at  tbat  term,  and,  when  so 
Mt  adde.  tbe  parties  are  remitted  back  to  sucb 
rights  and  remedies  as  tbey  formerly  bad,  the 


same  as  thou^  the  order  or  Judgment  vacated 

had  not  been  m&de  in  the  first  Instance. 

[Ed.  Note.— For  other  cases,  see  Ju^rment 
Cent.  Wg  H  582,  783,  769,  tSO;  Dec  Big.  ff 
^o,  889.  ] 

8.  Tbiai,  ^  409*)— JxTBxsDionon— OoKBHTioir 

OF  BSBOSB, 

The  power  to  correct  errors  in  their  own 
proceedings  is  inherent  in  all  courts  of  general 
jurisdiction,  and  in  tbe  exercise  of  that  discre 
tion  they  are  governed,  not  alone  by  their  solici- 
tude for  tbe  rights  of  litigants,  but  also  by  the 
considerations  of  justice  to  themselves  as  in,- 
struments  provided  for  the  impartial  adminis- 
tration of  the  law, 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8  970 ;  Dec.  Dig.  |  400.»] 

4.  Jddombnt  (j  899*)— Settino  Asidb— Va- 
cation OF  OBDSa—JUBISDICTION. 

Where  a  court,  possessing  the  power  to  set 
aside  a  judgment,  does  so,  for  whatever  cause, 
and  no  objection  thereto  is  made  or  appeal 
prosecuted,  the  court's  action  becomes  final,  and 
cannot  be  attacked  by  motion  filed  more  tban 
three  years  thereafter. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  733,  769,  760;  Dec  Dig.  8  399.*J 

5.  JUDQHENX  d  899*)— YAOATZOir— WAXVBB  OW 

Bbbob. 

Error  of  tbe  trial  court  in  setting  aside  and 
vacating  a  judgment,  where  tbe  court  has  Ju- 
nsdiction  so  to  do,  unless  appealed  from  or 
otherwise  reviewed  according  to  the  forms  <fl 

.cannot  be  availed  of  by  the  litigant  preju- 
dicially afEected. 

r^^^^  J^^^r^S' Judmnent, 
Cent.  Dig.  II  738,  759,  760;  Dec.  Dig.  {  899.*] 

Oonunlssioners'  Oplni(m,  Division  No.  1. 
Error  from  District  Court,  Tulsa  County; 
U  M.  Poe.  Judge. 

Action  by  James  W.  Orr  against  Samuel 
K.'  Todd  and  another.  Judgment  for  defend- 
ants, which  was  vacated  on  motion  of  plain- 
tUP.  rnmi  an  order  overruling  defendants' 
motion  to  vacate  all  proceedings  had  therein 
since  the  rmdltlcm  of  the  original  judgment, 
defendants  bring  error.  Affirmed. 

S.  M.  Rutherford,  of  Muskogee,  and  O.  S. 
Booth,  Benj.  F.  Rice,  and  Tboa  D.  Lyons, 
all  of  Talsa,  for  plaintiffs  In  error.  Biddlson 
&  Campbell  and  Chas.  B.  Rogers,  all  of  Tulsa, 
for  defendant  in  error. 

SHARP,  O.  On  August  7, 1907,  plaintiff  In- 
stituted an  action  In  ejectment  against  the  de- 
fendants in  the  United  States  Court  for  tbe 
Western  District  of  the  Indian  Territory. 
September  2l8t,  thereafter,  defendants  filed 
their  answer,  and  on  the  same  day  plaintiff 
filed  his  reply.  Thereaftw  and  on  the  17th 
day  of  January,  1908,  the  case  came  on  for 
trial  before  the  district  court  within  and  for 
the  county  of  Tulsa;  said  court  being  the 
legal  successor  of  tbe  United  States  Court 
for  the  Western  District  of  tbe  Indian  Ter- 
ritory. The  trial  resulted  in  a  verdict  for 
defendants  (which  verdict  was  signed  by  but 
9  of  tbe  12  jurors  trying  the  case).  There- 
upon and  on  the  same  day,  judgment  fbr  the 
defendants  was  duly  entered  upon  the  verdict 
of  the  jury.   On  the  day  following,  plaintiff 
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fllea  his  danand  In  writing  for  a  second 
trial,  claiming  tbe  right  thereto  nnder  anthor- 
ity  of  section  4792,  Wilson's  Rev.  &  Ann. 
Stat  1903.  On  the  22d  day  of  July,  and  at 
the  same  term  of  coort,  the  court  racated  and 
set  aside  the  Jadgment  theretofore  rendered 
In  said  action,  and  directed  that  the  case 
stand  for  trial  at  the  next  term  of  the  court 
No  objection  was  made  by  counsel  to  the  or- 
der vacating  the  Judgment,  and  at  the  Octo- 
ber, 1908,  term  the  case  was  again  heard  up- 
on Its  merits,  and  resulted  In  a  verdict  for  the 
Idalntur.  Motion  for  new  trial  was  thereafter 
filed,  and  the  hearing  thereon  continued  until 
S^tember  IB,  1909,  ^len  satd  motion  was 
sustained.  No  further  proceediogs  of  conse- 
tfoence  were  had  In  said  action  until  the  27th 
of  Norember,  1911,  when  drfendants  flled 
their  motion  to  dismiss  the  cause  for  wmt  d 
Jurisdiction,  alleging  that  ttie  orij^nal  order 
of  July  22,  1908,  Tacatlng  the  Judgmrat 
thereti^re  roidered,  was  void;  the  court 
being  without  Jurisdiction  in  the  jwemlses. 
On  the  same  day  the  motion  was  overruled, 
and,  exceptions  being  saved,  the  case  is 
brought  here  for  review. 

[1-4]  In  overruling  the  plalntKTs  motion  to 
vacate  the  proceedings  had  in  said  case  since 
January  17,  1908,  the  court  made  the  follow- 
ing order: 

"Tbe  court  farther  holds,  in  addition  to  va- 
catiDg  the  jndgmeDt  upon  the  groatids  stated  in 
the  demand,  that  the  court  ihoold,  at  this  timej 
upon  its  own  motion,  enter  an  order  Betting 
aside  and  vacating  the  judgment  theretofore 
rendered  in  the  original  case,  for  the  reason 
that  It  appears  from  the  face  of  the  record 
that  there  was  no  safficient  verdict  returned  in- 
to court  by  the  jury  sitting  upon  said  cause  up- 
on which  a  Judgment  could  be  predicated,  and 
that  tbe  Judgment  bo  rendered  at  said  term 
was  wholly  void  and  without  any  force  or  ef- 
fect whatever,  which  la  accordingly  so  ordered, 
considered,  and  adjudged." 

This  order,  made  more  than  three  years 
after  the  order  of  July  22, 1908,  the  court 
of  its  own  motion,  was  cmam  om  Judlo& 
The  order  vacating  tbe  Judgment  must  stand 
or  fiUl  Independent  of  the  latter  order  as- 
signing a  new  reason  for  the  court's  action. 
The  latter  added  nothing  to  tbe  original  ord« 
enept  to  furnish  an  additional  ground  fbr 
what  had  already  been  dona  What  we  have 
said  of  the  unauthorized  act  of  the  court  In 
its  final  Judgment  Is  of  minor  Importance, 
however,  In  view  of  the  Ifcct  Qi&t  our  con- 
clusion must  rest  upon  the  power  ot  the  court 
to  vacate  the  Judgment  in  the  first  Instance. 

Plaintiff's  action,  as  we  have  seen,  was  one 
In  ejectment,  and  was  pending  In  the  United 
States  Oourt  for  the  Western  District  of  the 
Indian  Territory  upon  the  admission  of  Olcla- 
boma  into  the  Union  as  a  state.  The  plaln- 
tltt,  being  the  losing  party  In  said  action,  was 
not  entitled  to  a  second  trial  as  a  matter  of 
right  Ruuyan  v.  Fisher,  28  Okl.  450,  114 
Pac.  717 ;  Iowa  Land  &  Trust  C!o.  v.  Indian 
Land  &  Trust  Co.,  29  OkL  308, 116  Pac.  769 ; 
Campbell-Ratcllff  L.  Co.  v.  Klaus,  31  Okl.  120, 
120  Pac.  561.  It  was  tbe  contrary  belief  of  the 
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court  and  doabHess  oi  counsel  boOi  fttr  plain* 
tier  and  defendants  as  the  point  was  nxged  by 
the  former,  sustained  by  tlie  court,  and  no 
objection  thwBto  made  by  oonnsel  for  de- 
fendants. Tbe  effect,  however,  ot  the  court's 
action,  even  though  erroneous,  was  to  ncate 
the  ori^Uua  Judgment  and  to  open  up  ttiS 
whole  case  for  further  proceedings.  Boynton 
et  aL  V.  Crockett.et  aL,  12  OfcL  67,  09  Paa 
869:  Lang^orst  v.  Sogers,  88  Ark.  818,  U4 
8.  W.  9U;  29  Oyc.  1028. 

It  has  nnlfiMinly  been  bsAA  by  this  court 
that  a  cause  of  action  pradlng  and  nndet^ 
mined  at  the  time  of  the  erectltm  ot  tbe  state 
Is  to  be  tried  or  contlntted,  as  It  no  <diai^ 
in  the  form  of  govemmeut  had  takoi  place; 
Freeman  v.  Kldrldge^  26  OfcL  601,  HO  Paa 
1057 ;  Pac  Mut  Ins.  Oo.  t.  Adams,  27  OkL 
496,  112  Paa  1026;  Missouri.  K.  ft  T.  By. 
Co.  r.  Walker,  27  OkL  849, 133  Pac.  907;  St 
Louis  ft  a  F.  K.  Go.  V.  Cundleff.  171  Fed. 
319,  96  a  a  A.  21L  Under  the  laws  In 
force  In  the  Indian  Territory  prior  to  state- 
hood, courts  ot  record  had  the  power  to  set 
asid^  vacate,  and  annul  Judgments  and  «• 
ders,  during  tbe  term  at  whldi  rendered. 
The  exlstiBnce  at  this  right  and  Its  propriety 
were  not  questtoned.  Referring  to  this  pre- 
rogative, It  Is  said  In  Ashley  v.  Hyde  et  al., 
6  Ark.  92,  42  Am.  Dec.  685: 

"Tt  1b  based  upon  the  substantial  principles  of 
right  and  wrong,  to  t>e  exercised  *  *  *  for 
the  furtherance  oi  jastlce." 

In  Underwood  v.  Sledge^  27  Aik.  28B,  it  is 
announced  to  be  the  settled  law  u  that  state 
that  a  court  has  contrt^  ov«r  its  orders  and 
Judgments  during  the  term  at  which  thv 
are  mad^  and  for  suffidsnt  cause  may  modify 
or  set  them  aside;  that,  when  on  order  or 
Judgmmit  ot  a  court  is  set  aside  at  the  same 
term  of  the  court  at  wbidi  it  was  rmdered, 
the  whole  suit  or  matter  stands  precisely  as 
If  no  sued)  ccmalderation  had  been  had  or  en- 
tered of  record,  and  all  parties  Interested 
are  remitted  boA  to  audi  rights  and  remedies 
as  they  had  before  the  making  of  the  orders 
or  Ji^dgmoits  so  vacated.  In  17  Am.  ft  Eng. 
Enc.  lAw,  813,  the  rule  Is  declared  to  be  that 
every  court  has  abst^ute  control  over  its  own 
Judgments  and  decrees  during  the  term  at 
which  they  are  roidered,  and  may  tfaerefitxe 
at  any  time  before  the  e^rtratioii  of  the  term. 
In  the  exercise  of  Its  discreUon,  open,  amend, 
correct,  revise,  vacate,  or  supplemait  any 
Judgmmt  or  decree  rendoed  during  muh 
term.  Many  authorities  supporting  Uke  test 
are  dted  in  the  footnotes.  In  14  Xlne.  PL  ft 
Pr.  932,  the  text  is  to  the  ^ect  that  courts 
have  the  Inherent  power  to  COTrect  emws  In 
cases  tried  befbre  thou,  and  In  tbe  exercise 
ot  such  power  may  grant  new  trials  on  their 
own  motion,  or  for  grounds  not  Q)eclfled  In 
the  motion  of  one  of  the  parties.  The  right 
was  one  recognized  at  commcm  law.  In  Bex 
V.  Gough,  2  Doog.  791,  the  court  suggested 
that  a  new  trial  would  be  proper,  and  on 
counsel  saying  they  would  have  moved  for  It 
but  thought  It  too  late.  Lord  Mansfield  de- 
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clared  tluit  tte  oonrt.  If  enough  i^jpeared^ 
eonld  grant  a  new  trial.  In  Bex  t.  Holl;  6 
Term  R.  437,  Lord  Kenyon  said  be  well  re- 
membered Bex  T.  Qough,  **where  the  objec- 
tion to  tbe  verdict  was  taken  by  the  court 
UtemselTes."  And  Bnller,  J.,  observed  In 
concurring,  that: 

"After  four  days  the  party  conld  not  be  heard 
on  motion  for  new  trial,  but  only  in  arrest  of 
judgment;  bat  if,  in  the  course  of  that  ad- 
dress, it  incidentally  appear  that  Justice  has  not 
been  done,  the  court  will  interfere  of  them- 
selreL" 

See^  also,  Bex      AtklnscMi,  6      B.  437. 

In  Hened^  t.  DavldscHi  Bros.  Co.,  185 
Iowa.  106, 112  M.  W.  227,  U  Ann.  Gas.  82,  It 
Is  said  tbat  there  is  no  provision  of  tbe  Code 
rdatlng  to  orders  of  this  kind  on  the  conrt's 
own  motion.  That  such  ri^t  exists,  how- 
ever, iB  indisputable.  It  is  one  of  the  In- 
herent powers  of  the  court  essential  to  the 
adndnistration  of  justice. 

In  Weber  v.  EirkendaU,  44  Neb.  766,  63 
N.  W.  35,  the  foUowing  language  Is  used  In 
stating  the  court's  ctmclosiou: 

**We  do  not  donbt  the  power  of  the  trial  court 
to  ezamhie  its  record  and  to  set  adde  a  ver- 
dict on  account  of  prejudicial  error  on  its  own 
motion  in  the  absence  of  a  request  by  either 
pdrty.  •  •  •  The  rule  thus  recognized  has 
not  only  the  sanction  of  autborityt  but  rests  up- 
on the  soundest  and  most  satlsfiictory  reasons 
The  power  is  inherent" 

The  same  c<Hiclustom  In  elfect  was  reatdied 
In  Bank  qt  WUlmar  v.  Lawler,  78  Hinn.  135, 
80  N.  W.  868,  by  ose  Of  the  following  lan- 
guage: 

"Appellant  contends  that  as  our  statute  pro- 
vides that  the  notice  of  motion  for  a  new  trial 
shall  be  In  writing,  and  shall  state  the  ground? 
of  the  motion,  the  court  below  had  no  authority 
to  grant  a  new  trial  on  its  own  motion.  Un- 
der the  common-law  practice.  It  was  well  set- 
tled that  the  trial  court  could  grant  a  new  trial 
on  its  own  motion.  Our  Code  of  Civil  Pro- 
cedure does  not  expressly  cut  off  this  power  of 
the  court,  and,  in  oar  opinion,  does  not  do  so 
by  implication,  although  the  Code  may  to  some 
extent  limit  or  mo^y  that  power.  •  •  • 
The  provisions  of  such  a  statute  regulating  mo- 
ti<mB  for  a  new  trial  do  not  prevent  the  court, 
in  a  proper  case,  from  granting  a  new  trial  on 
its  own  motion.^ 

In  State  ex  rel.  r.  Adams,  84  Mo.  810,  In 
sostalnlng  the  right  of  the  court  of  its  own 
motlOD  to  grant  a  new  trial,  the  court  ob- 
served: 

"That  this  power  may  be  abused  by  the  court 
is  no  argument  against  its  existence.  The  ap- 
pellate courts  will  find  a  way  to  correct  any 
abuse  of  the  power  by  the  lower  courts.  It  is 
conceded  by  the  Court  of  Appeals,  in  the  opin- 
ion delivered  in  this  cause,  that  at  common  law 
this  power  could  be  exercised  by  the  courts,  In- 
dependent of  any  application  by  a  party  for 
its  exercise.  •  *  «  And  thst  our  stetntCj 
prescribing  the  time  within  which  a  party  may 
file  a  motion  to  set  aside  a  verdict,  does  not 
confer  upon  the  court  any  power  which  did  not 
previously  exist,  or  abridge  the  recognized  pow- 
er of  the  court,  but  simply  regulated  the  priv- 
ilege of  the  parties  to  the  suit.^' 

Other  opinions  supporting  our  position  are: 
IIIUb  t.  Glnstmrg,  168  Mass.  143,  39  N. 
800;  Commonwealth  t.  Oabor,  209  Fa.  8t 


201,  B8  AU.  279;  Wt  Wayne  &  B.  I.  B.  Co.  v. 
Donovan.  HO  lOxib.  178, 68  N.  W.  110;  Bggen 
V.  Fox,  124  Wis.  BB4.  102  N.  W.  1064;  De 
TbU  v.  De  Tail,  00  Or.  496,  IIS  Paa  S4S,  120 
Fa&  IS,  40  U  B.  A.  (N.  S.)  291,  Ann.  Gas. 
1014A.  400;  Bx  part*  Benry.  34  Ala.  688; 
Gould  ft  Oo.  V.  Tatum.  21  Ark.  820;  Ivanhoe 
Furnace  Oorpraatlira  r.  Orowder's  Adm'r,  110 
Va.  887,  66  S.  O.  68;  Oallegos  v.  Suidoval, 
16  N.  M.  216,  106  Pae.  873;  Schmidt  r. 
Brown.  80  Hnn.  183,  80  N.  T.  Supp.  68; 
Hawkins  v.  New  Orieana  Printing  Co.,  20 
La.  Ann.  134;  Dlcken  v.  Smith.  1  Xitt  (Ky.) 
209;  DufE  V.  Fisher,  16  CaL  8S0. 

Id  reaching  our  conclusion,  we  have  not 
overlooked  the  case  of  the  territorial  court, 
in  Long  V.  Board  of  County  ComAtssioners, 
5  Okl.  128,  47  Pae.  10^.  The  opinion  in  tbat 
case  was  by  a  divided  court.  No  brief  was 
filed  defending  the  trial  court's  action,  and  it 
is  stated  in  the  opinion  that  no  cases  were 
cited  or  known  to  the  court  which  sustained 
the  practice.  While  it  does  not  appear  that 
the  opinion  has  ever  been  expressly  overrul- 
ed, a  conclusion  in  consonance  with  that 
herein  stated  appears  to  iiave  been  reached 
by  this  court  in  McAdams  v.  Latham,  21 
Okl.  611,  96  Pac.  581,  where  it  was  said 
that  a  trial  court  bad  a  wide  and  extended 
discretion  In  modifying,  vacating,  or  setting 
aside  an  order.  Judgment,  or  decree  entered 
and  rendered  In  its  own  court,  when  It  did 
so  at  the  same  term  at  which  said  order,  de- 
cree, or  motion  was  had.  The  same  right 
was  recognized  In  the  following  additional 
cases:  Brown  et  al.  v.  Capital  Townsite  Co., 
21  Okl.  686,  96  Paa  687;  Badger  Lbr.  Co,  v. 
Bhoades,  26  Okl.  261.  109  Pac.  302 ;  Blely  v. 
Eobertson,  29  Okl.  181,  115  Pac  877.  Not 
does  the  opinion  in  Anderson  v.  Chrlsman, 
37  Okl.  73, 130  Pac.  539,  announce  a  contrary 
rule;  the  facts  In  that  case  being  considered. 
After  referring  to  the  o^nlon  in  Long  v. 
County  Commissioners,  supra,  the  Criminal 
Court  of  Appeals  of  tUs  state.  In  Johnson  v. 
State,  1  OkL  Cr.  821,  97  Pac.  1069,  18  Ann. 
Gas.  800,  after  reviewing  McAdams  v.  La- 
tham, supra,  concluded: 

"If  it  appears  to  the  trial  court,  after  over- 
ruling a  motion  for  a  new  trial  or  a  motion  in 
arrest  of  judgment,  that  there  was  irregularity 
In  obtaining  the  Judgment,  it  may,  of  its  own 
motion,  modify  or  set  aside  its  order  overruling 
the  motion  for  a  new  trial  or  the  motion  in  ar* 
rest  of  Judgment  This  may  be  done  at  the 
term  of  the  court  at  which  the  order  was  made : 
but,  after  final  judgment  has  been  rendered  ana 
the  term  has  expired,  there  must  be  a  substan- 
tial compliance  witb  the  statute,  to  give  the 
court  further  jurisdiction." 

The  power  of  a  court  of  record,  during  the 
term  at  which  rendered,  to  control  Its  orders. 
Judgments,  and  decrees,  made  during  the 
term,  is  of  far-reaching  Importance.  That 
such  authority  should  be  possessed  by  trial 
courts  of  general  Jurisdiction  must  be  con- 
ceded. Any  other  view  would  so  fetter  and 
paralyze  the  power  of  the  courts  that  they 
most  frequently  do  wrong,  from  mere  InabU- 
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Itr  to  do  rlgbt  We  do  not  beUere  it  was 
the  lnt«itlon  of  the  L^lslatuK  either  to  de- 
stroy or  Impair  the  exercise  of  sacb  au- 
thority, nor  does  the  language  of  the  atatate 
so  Indicate.  As  we  have  seen,  from  the 
early  days  of  the  common  law,  the  rl^^t  has 
been  recognized.  It  is  a  necessary  and  Inher- 
ent power  pertaining  to  the  courts  In  the 
administration  of  Justice  that  the  very  end 
and  object  of  their  institution  may  not  be 
defeated.  The  rule  laid  down  by  the 
court  in  Long  t.  Board  of  County  Com- 
missioners, t>elng  against  both  sound  r^- 
son  and  Qie  great  w^ght  of  authority, 
should  l>e  and  Is  expressly  overruled.  The 
extraordinary  power  thus  recognized  to  ex- 
ist should  be  exercised  sparingly,  and,  we 
may  add,  upon  due  notice  to  the  parties,  or 
at  the  time  when  the  verdict  is  rendered. 
This,  that  the  losing  litigant  may  have  time- 
ly opportunity  to  except,  and,  if  deairons,  ap- 
peal from  the  courts  action. 

The  court  having  the  Inherent  rigjit  to  va- 
cate  the  Judgment  (though  its  action  was 
subject  to  review  on  appeal),  and  its  order 
having  been  acquiesced  In  without  form  of 
objection,  la  final,  for  it  is  a  principle  need- 
ing no  citation  of  authorities  in  its  support 
that,  ^ere  a  court  faaa  Jurisdiction,  it  has  a 
right  to  decide  every  Question  which  occurs 
in  the  cause;  and,  whether  its  decision  be 
correct  or  otherwise^  its  Judgment,  nntU  re- 
versed, is  r^rded  aa  binding.  If,  however, 
it  act  without  authority,  its  Judgments  and 
orders  are  regarded  as  nullities.  They  are 
not  voidable,  but  simply  void. 

[6]  The  verdict  of  the  Jury,  It  appears,  was 
signed  by  but  nine  Jurors,  rhe  action  bdng 
one  pending  In  the  United  States  Court  for 
the  Indian  Territory,  upon  the  incoming  of 
statehood,  plalntlCT  was  entitled  to  a  unani- 
mous verdict;  that  was  a  right  preserved 
to  blm  by  the  schedule  to  the  Constitution, 
which  remained  unaffected  by  section  19,  art 
2,  of  the  state  Constitution,  authorizing  In 
civil  cases  three-fourths  of  the  whole  num- 
ber of  jurors  concurring  to  render  a  verdict 
Pac.  Mut  Life  Ins.  Co.  v.  Adams,  27  Okl. 
496,  112  Pac.  1028;  Choctaw  Electric  Co. 
T.  Clark,  28  Old.  399,  114  Pac  730;  Swift  v. 
Coulter.  28  Obi.  768,  115  Pac.  871.  Whether 
such  a  verdict  rendered  the  Judgment  void  or 
voidable  only,  it  Is  unnecessary  to  decide.  It 
Is  the  question  of  the  Jurisdiction  possessed 
by  the  trial  court  and  not  its  exercise,  with 
which  wo  are  concerned.  That  the  court 
erred,  or  gave  an  erroneous  reason  for  Its 
conclusion.  Is  immaterial.  Having  exercised 
its  power,  however  prompted,  the  effect  was 
to  vacate  and  set  aside  the  Judgment  No  ap- 
peal having  been  pVosecuted  Horn  this  order, 
it  has  become  flnal.  There  is  absolutely  no 
warrant  of  law  for  attacking  the  Judgment 
•f  the  trial  court  In  the  manner  attempted 
by  tile  motion  of  November  17,  1911. 


■  The  Judgment  <tf  the  trial  court.  In  overrul- 
ing said  motion,  abould  tben^on  be  sus- 
tained. 

FSROUBIAM.  Adopted  in  Whole. 


UNITBD  STATBS  FIDELITT  ft  G1TABAK- 

TT  00.  V.  BALIiABD.   (No.  8925.)  t 
(Supreme  Conrt  of  Oklahoma.   Nov.  34,  1914. 
On  Behearing,  Jan.  9,  1916^ 

(SyUahut  iv  *^  OouriJ 

1.  Appbax.  and  Erbos  (S  828*>— Nxcbssabt 
Parties— Dismissal. 

All  parties  against  whom  a  Joint  Judgment 
has  been  rendered  must  be  made  parties  to  a 
proceeding  In  error  to  review  sacn  judgment, 
and  a  faflure  to  join  any  one  of  them,  either 
as  plaintiffs  or  defendants.  Is  groond  for  dis- 
missal of  the  cause. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  U  1796,  1798-1805;  Dee. 
Dig.  I  S23.*] 

2.  Appeal  and  Ebkob  (|  223*)— PasssnTA- 
TiON  Below— NECEssrrr—JuDGiiBWT. 

Section  6179,  Bev.  Laws  1910,  anthor- 
izes  the  trial  court,  upon  evidence,  either  rec- 
ord or  parol,  to  find  the  true  relation  existing 
between  the  defendants  to  the  action,  and  to 
direct  the  clerk  to  enter  judgment  against  one 
as  principal  and  the  other  as  surety,  as  provid- 
ed in  this  statute,  but  thia  ooeation  cannot  be 
raised  for  the  first  time  In  the  appellate  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  S§  1338-13^,  1344,  1346- 
1350;  Dec.  Dig.  |  223*} 

Commissioners*  Opinion,  Dlvialoh  No.  2, 
Error  from  District  Court,  Craig  County; 
Preston  G.  Davis,  Judge. 

Action  by  Marian  Ballard,  as  administra- 
trix of  Bondolpb  Ballard,  deceased,  against 
George  W.  May  and  the  United  States  ridel- 
ity  &  Guaranty  Company.  Judgment  for 
plaintiff,  and  the  defendant  company  brings 
error.  Appeal  dismissed. 

Ames,  Chambers,  Lowe  ft  lUchardsmi,  of 
Oklahoma  Glty.  for  plaintiff  In  error.  Jas.  S. 
Davenport  of  Vinita,  fbr  defendant  in  error. 

OAUBBArm,  a  The  Judgmoit  attempted 
to  be  appealed  from  in  this  case  reads  In  part 

as  follows: 

"Whereupon  the  court  rendered  Judgment  on 
the  verdict  for  the  nlalntifl  for  the  amount 
found  to  be  due  plaintiff  from  the  def aidant  by 

the  jury. 

"It  IB  therefore  considered,  ordered,  and  ad- 
judged by  the  court  that  Marian  Ballard,  as 
the  admmistratrlz  of  th^  estate  of  Bandolpb 
Ballard,  dec<'a8ed,  have  and  recover  of  and 
from  Geo.  V^'.  May  and  the  United  States 
Fidelity  Company,  a  corporation,  the  sum  of 
$4S4.60,  and  all  of  her  costs  In  this  suit  laid 
out  and  expended." 

It  will  be  observed  that  this  is  a  Joint  Judg- 
ment against  George  W.  May  and  the  United 
States  Fidelity  &  Guaranty  Company.  George 
W.  May  did  not  Join  in  the  appeal  to  this 
court,  nor  was  he  made  a  party  thereto. 

[f ,  t]  The  defendant  in  error  has  present 
ed  a  moti<m  to  dismiss  the  appeal  for  tb» 
want  of  necessary  parties,  on  the  ground  that 


•Tv  gther  cmm  ■••  Mm*  topic  and  secUoa  NtTMBER  In  Dec.  Dig.  A  Am.  Die.  K^-No.  S«riw  A  Bsp'r  Induw 

t  Second  petition  for  rehearing  denied  Hnroli  9.  1916. 
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tibe  JudErment  oomplsliied  of  was  a  Joint  Judg- 
ment aealnst  Geoxse  W.  May  and  the  United 
States  FldoUtr  A  Guaranty  G(»npany,  and 
the  United  States  Fidelity  &  Guaranty  Com- 
pany alone  appeals,  and  has  not  made  George 
W.  May  a  party,  either  as  platntlfl  or  defend- 
ant, and  did  not  serve  him  with  case-made 
or  summons  In  error,  and  that  therefore  this 
court  has  no  jurisdiction  of  the  appeal,  and 
the  same  should  be  dismissed.  The  plaintlfC 
in  error,  in  response  to  this  motion,  has  pre- 
sented an  ingenuous  argument  In  Its  brief 
to  ttie  effect  that  George  W.  May  was  not  a 
uecessary  party  to  the  appeal,  inasmuch  as 
his  rights  would  not  be  injuriously  affected 
by  the  judgment  rendered  In  this  court,  for 
the  reason  that  he  is  the  principal  and  pri- 
marily liable  for  the  payment  of  the  judg- 
ment. It  is  contended  that  it  appears  from 
the  record  that  George  W.  May  was  the  prin- 
cipal and  the  United  States  Fidelity  &  Guar- 
anty Company  was  surety,  and  that  under 
section  5179,  Comp.  U  1810,  it  was  the  duty 
of  the  clerk  in  such  cases,  in  entering  the 
judgment,  to  certify  to  these  facts,  and  that 
this  court  should  consider  the  record  as 
though  the  clerk  had  certified  to  the  true 
relation  of  the  parties.  We  cannot  agree 
with  counsel  as  to  the  effect  and  operation 
of  this  statute  upon  the  judgmeot.  It  is  true 
that  the  statute  gave  the  trial  court  the  right 
to  find  the  relations  of  the  defendants  upon 
evidence,  .either  record  or  parol,  and  to  de- 
clare that  one  was  principal  and  the  other 
surety,  and  to  direct  the  clerk  to  enter  the 
judgment  accordingly.  Kupfer  v.  Sponhorst 
et  al.,  1  Kan.  77;  Bank  of  Stockham  v.  Weins, 
12  OkL  502,  71  Pac.  1073.  However,  in  the 
absence  of  a  finding  by  the  trial  court  and  the 
direction  to  the  clerk  and  the  entering  of 
judgment  accordingly,  the  statute  does  not 
authorize  or  empower  the  appellate  court  to 
find  the  relationship  existing  between  the 
parties  to  the  judgment.  This  question  can- 
not be  raised  for  the  first  time  in  this  court. 

In  Bank  of  Stockham  v.  Welns,  supta,  12 
Okl.  at  page  505,  71  Pac.  at  page  1074,  the 
court  says: 

"The  record  diacloeeB  that  the  jodgment  was 
a  joint  one  against  the  plaintiff  in  error  and 
defendant  in  error.  The  law  seems  to  be  well 
settled  that  where  a  judgment  is  Joint,  against 
two  or  more  defendants,  both  are  regarded  as 
principals,  unless  b7  proof  aliunde  one  is 
shown  to  be  a  surety,  and  where  one  of  them 
pays  the  whole  amount  of  the  judgment,  he 
u  not  therefore  entitled  to  an  execution,  for 
use  against  his  codefendant,  unless  he  himself 
has  been  judicially  determined  to  be  only  a 
Buret}'.    2  Black  on  Judgments,  §  906. 

"The  mode  of  rendering  a  judgment  In  order 
to  make  it  appear  upoo  the  record  who  was 
the  principal  debtor,  and  who  was  surety,  is 
controlled  by  the  statute  in  Oklahoma  as  well 
ea  in  Nebraska;  the  provisions  of  the  Code 
being  the  same  in  both  juriadlctitHU.  Okla- 
homa Code  of  Civil  Procedure,  S  485;  Nebraska 
Code  of  Civil  Procednre,  |  511. 

'*In  thJs  case  there  was  no  Question  of  sure- 
tyship raised  in  .the  court  in  which  the  judg- 
ment was  rendered,  and  which  is  made  the 
basis  of  this  action,  and  hence  it  cannot  be 
ctHuidered  for  the  first  time  in  this  oonrt" 


In  Vanght  t.  Miners'  Bank  of  Joplin,  27 
OkL  100,  111  Pac.  214,  the  judgment  was 
against  three  defendants,  one  of  them  ap- 
pealed, and  In  dismissing  the  case  the  court 
said: 

"Vaught  alone  Instituted  proceedings  in  er- 
ror in  this  court  without  making  the  receiver 
a  imr^. 

'^n  Strange  et  ah  v.  Crismon,  22  Okl.  841,  98 
Pac.  937,  It  was  held  that:  'A  petition  in 
error  by  two  of  three  defendants,  against  whom 
judgment  was  entered  jointly  for  the  recovery 
of  a  specified  sum,  to  which  the  other  defend- 
ant is  neither  made  a  par^  plaintiff  nor  de- 
fendant in  error,  must  he  dismissed  for  want 
of  necessary  parties.' 

"In  that  case  a  great  many  authorities  are 
cited  to  support  the  deddon  of  the  court,  both 
from  the  Supreme  Court  of  Oklahoma  Terri- 
tory and  the  Supreme  Court  of  Kansas.  In 
one  of  the  Kansas  cases  cited  (Great  Western 
Manufacturing  Co.  v.  Ttne  Blchardson,  67 
Kan.  601,  47  Pac.  537),  it  la  said  that:  'The 
rule  is  well  settled,  and  has  often  been  enforced 
by  this  court,  that  all  persons  against  wh<nn  a 
joint  judgment  haa  been  rendered  must  be 
made  parties  to  a  proceeding  to  reverse  such 
judgment,  and  that  a  failure  to  join  any  of 
them  either  as  plaintiffs  or  defendants  is  ground 
for  the  disn^issal  of  the  case.* 

"The  latest  expression  by  this  covrt  on  the 
question  may  be  found  In  Selbert  v.  First  Na- 
tional Bank  of  Okeene,  25  Okl.  778,  108  Pac. 
628.  In  that  case,  after  citing  with  approval 
Strange  et  al.  v.  Crlsmon,  supra,  and  other 
Oklahoma  cases.  It  was  said:  'The  rule  re- 
quiring parties  having  an  interest  that  may  be 
materially  affected  oy  the  jodgment  when 
brought  before  the  appellate  tribunal  is  In  do 
sense  a  technical  one;  on  the  contrary,  it  is 
a  rule  of  great  importance  and  is  required  in 
order  to  secure  to  a  litigant  bis  day  in  court' " 

In  the  case  of  Southwestern  Surety  Co.  v. 
Hall,  40  OkL  447,  139  Paa  305,  judgments 
were  rendered  against  the  principals  and  the 
surety  company,  and  the  surety  company 
alone  prosecuted  the  api>eal,  without  making 
the  principals  parties  thereto,  and  the  court, 
in  sustaining  the  motion  to  dismiss,  said: 

"The  rule  Is  well  settled  in  this  state  that 
all  parties  to  a  Joint  judgment  must  be  joined 
In  toe  proceedings  in  error  either  as  plaintiffs 
or  defendants"  (citing  a  number  of  cases). 

In  the  National  Surety  Co.  t.  Oklahoma 
Presbyterian  College  for  Girls,  88  Okl.  429, 
182  Pac.  &S2,  there  was  a  judgment  against 
M.  J,  0111,  principal,  and  the  surety  company. 
The  surety  company  alone  appealed,  aud  In 
sustaining  the  motion  to  dismiss  the  appeal 
because  Gill  had  not  been  made  a  pari?,  the 
court  said: 

"AU  parties  to  a  joint  judgment  must  be 
joined  in  a  proceeding  in  error  in  this  court, 
either  as  plaintiffs  or  as  defendants  in  error, 
before  sucn  judgment  can  be  reviewed;  and, 
where  Uie  review  is  sought  by  means  of  peti- 
tion In  error  and  case-made,  service  of  the 
cane-made  within  the  time  prescribed  by  the 
statute  must  be  bad  upon  all  parties  against 
whom  tlie  joint  judgment  is  rendered  who  do 
not  join  In  the  appeal  as  plaintifh  in  eiror, 
and  who  are  made  parties  thereto  as  defend- 
ants in  error;  and  failure  to  serve  the  case- 
made  upon  such  parties  will  operate  to  prevent 
the  same  from  being  considered  in  this  court." 

To  the  same  effect  are  Crow  v.  Hardrldge, 
143  Pac.  183,  and  Foreman  v.  Fish  et  al.,  143 
Pac.  661. 

The  record  clearly  shows  that  the  judgment 
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attempted  to  be  bron^t  ap  for  review  In 
this  case  was  a  Joint  Jadgmeot  against 
George  W.  May  and  the  United  States  Fideli- 
ty &  Guaranty  Company,  and  that  tbe  Unit- 
ed States  Fidelity  &  Guaranty  Company  alone 
appeals,  and  that  George  W.  May  is  not 
made  a  party  to  tbe  appeal.  Under  the  fore- 
going authorities  he  was  a  necessary  party, 
and  the  failure  to  make  him  a  party  is  fatal 
to  the  Jurisdiction  of  this  court  to  review  the 
case  upon  its  merits,  and  the  motion  should 
therefore  be  sustained  and  tbe  -appeal  dis- 
missed. 

On  Bebearlng. 

In  the  case  of  Southwestern  Surely  &  In- 
surance Co.  V.  Hall,  40  Okl.  447,  138  Pac.  305. 
wherein  It  Is  said  that  "we  look  to  the  sub- 
stance rather  than  the  form,"  the  record  dis- 
closes two  Judgments  entered  upon  different 
days,  one  against  Appleton  and  Brazil,  and 
the  other  against  the  surety  company  on  their 
official  bonds,  and  the  court  held  tiiat  these 
judgments,  although  several  in  form,  were 
In  foct  a  Joint  Judgment,  and,  tbe  surety 
company  alone  baving  appealed,'  dismissed 
the  appeal  for  want  of  necessary  parties. 
This  case  is  an  authority  supporting  the  orig- 
inal opinion  in  the  instant  case.  If  the  con- 
tention of  plalntUT  In  error  Is  correct,  the 
motion  to  dismiss  in  that  case  should  have 
Xx&x  overruled,  since  the  principals  were  not 
necessary  parties  to  the  appeal  and  a  failure 
to  Join  them  was  not  ground  for  dismissal, 
but  the  court  "looked  to  the  substance  rather 
than  the  form,"  and  found  that  tbe  Judg- 
ments, although  several  in  form  and  rendered 
on  different  days,  were  in  fact  Joint,  and,  tbe 
principals  being  necessary  parties  to  tbe  ap- 
peal, and  not  having  been  made  parties  there- 
to, sustained  the  motion  to  dismiss.  It  was 
not  necessary  to  look  beyond  the  form  of  the 
judgment  In  the  instant  case.  This  alone 
showed  that  the  Judgment  was  joint,  and  that 
all  of  the  parties  to  the  Joint  Judgment  had 
not  been  made  parties  to  tbe  appeal.  In  pass- 
ing upon  a  similar  motion  In  Jameson  v. 
Goodwin,  141  Pac.  767,  tbe  court  said  that 
the  rule  by  which  to  determine  the  motion  is, 
were  tbe  parties  omitted  from  tbe  appeal 
necessary  parties  to  the  proceedings  in  tbe 
trial  court?  and  if  found  to  be  necessary  par- 
ties in  the  trial  court,  they  were  necessary 
parties  on  appeal,  and,  if  omitted,  the  motion 
to  dismiss  on  that  ground  should  be  sus- 
tained, ^niis  rule  also  BnmKMia  the  original 
opinion  filed  herein. 

To  hold,  as  contended  by  tbe  plaintiff  In 
error,  that  the  principal  is  not  a  necessary 
par^  to  an  appeal  from  a  Judgment  rendered 
in  an  action  against  tbe  principal  and  surety 
on  a  bond,  it  would  be  necessary  to  overrule 
a  number  of  the  former  decisions  of  this 
court.  See  Southwestern  Surety  &  Ins.  Co. 
V.  Hall,  supra,  and  cases  there  dted,  and 
those  dted  in  the  original  opinion  herein. 
With  due  respect  to  tbe  counsel  urging  the 


proposition,  we  are  constrained  to  decline 
to  so  hold.  One  of  tbe  questions  of  practice 
that  might  be  regarded  as  settled  in  this  Ja- 
risdictlon  is  that  the  pilncUwi  ifl  a  neoeasaxy 
party  to  such  appeal. 

The  petition  for  rehearing  is  denied,  and 
the  orlglDal  opinion  filed  her^  Is  adbeced 
to  in  all  respects. 

PER  CURIAM.   Adopted  In  wbolsu 


MISSOURI.  K.  AT.  BT.  GO.  t.  CFTT  OF 
TULSA  et  aL   (No.  475&) 

(Supreme  Court  of  Oklahoma.    SepL  22.  1914. 
Rehearing  Denied  Jan.  9,  1915.) 

CfTyttebtti  by  Owtrt) 

1.  MunOIFAI.  OOBPOBATIOm  (I  40S*)— Pow- 
KHS— SPBCUX.  AeBESBimiTS. 

Where  a  reasonable  doubt  as  to  the  powtt 
of  a  city  to  impose  a  special  assessment  arises 
from  the  terms  of  its  charter,  tbe  doubt  mnst 
be  resolved  against  the  power  of  tbe  city. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |}  1005.  1006,  11S3; 
Dec.  Dig.  1  40a*] 

2.  MnHICIPAL  COBFOBATIONB  (i  429*)— POW- 

■B8  —  Speciai.  Assessments  —  "Qwwkbs  of 

THE      PbOFEBTT      ABVTTinO      UPON  THX 

Stbbet." 

Section  6  of  the  charter  of  the  dty  of 
Tulsa  provides:  "After  excluding  the  CMt  of 
maUng  any  improvement  between  and  two  feet 
on  each  side  of  tbe  track  and  rails  of  railroads, 

*  *  *  and  the  entire  cost  of  any  improve- 
ments crossing  the  right  of  way  ot  any  railroad, 
which  costs  are  to  be  *  *  *  paid  by  the 
owners  of  such  railroads,   *   •   *   the  City 

*  *  *  shall  have  the  power  to  assess  the* 
whole  coat  of  construction,   •   *   •  against  the 
owners  of  the  property  abutting  upon  the  street 

*  *  •  upon  which  such  improvements  are 
to  be  constructed,  and  who  are  ipecially  bene- 
fited thereby.  •  «  • "  Assuming  that  certain 
lota  owned  by  the  railroad  company  and  within 
its  right  of  way  are  within  tbe  taxing  district 
and  are  benefited  by  the  improvement,  held,  that 
tbe  company  are  tbe  "ownns  of  the  property 
abutting  upon  the  street"  improved  within  tbe 
meaning  of  tbe  charter. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  }  1039;  Dec  Dig.  | 
429.*] 

3.  Municipal  Cobpobations  (i  460*)— Sfb- 

CIAI.  ASSBSSMKNTS  —  TAXINO  DiSTBICT  — 

Pbopbbtt  Iholuoed. 

Where  the  charter  provides  that  tbe  board 
of  commigaionen  shall  have  the  power  to  assess 
the  whole  cost  of  construction  against  the  own- 
ers of  the  property  abutting  upon  the  street 
improved,  who  are  benefited  thereby,  and  in 
apiwrtioning  tbe  cost  of  such  improvement  each 
quarter  block  shall  be  diarged  with  its  due  pro- 
portion of  paving,  both  tbe  front  and  dde 
streets  on  such  block,  together  with  the  areas 
formed  by  street  intersections,  vhich  costs  sh^ 
t>e  apportioned  among  the  lota  or  subdivisions 
of  such  quarter  blocks  according  to  tbe  benefit 
to  each  lot  or  parcel,  held,  that  tbe  charter 
means,  for  the  purpose  of  taxing  for  Improve- 
ment of  streets,  the  taxing  district  shall  in- 
clude all  the  property  Iwtween  lines  drawn  par- 
allel with  the  street  improved  and  back  bom 
it  one-half  block  on  each  sidew 

[Ed.  Note.— For  other  oase^  ass  Municipal 
Corporations,  Cent  Dig.  II  1074;  Dec. 

Dig.  I  450.«] 
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4.  MmnciPAL  Cobforationb  (|  460*)— Sra- 

UIAL  ASSBSBHBNTS  —  TAZXKO  DIRBXOTS  — 

Peopkbtt  Inoludid.  , 
Wh«re  the  diarter  lo  provides  and  the  eom- 
missionen,  In  fixing  the  taxing  districts  to  pay 
for  the  improrement  of  a  street  running  east 
and  west,  went  back  on  the  north  side  of  the 
street  one  whole  block,  held,  that  the  nortli  half 
of  the  block  so  included  was  without  the  taxing 
district. 

[Ed.  Note.— For  other  cases,  see  Mnniidpal 
Corporations.  Cent  Dig.  U  1078,  1074;  Dec. 
Dig.  I  450.*] 

&  MUKICIPAI.   GOBPOBATIONS    ({  450*)— FE- 
CIAL AssEssHXNxa— Taziko  Distbict. 

Where,  to  pay  for  the  ImproTement  of  a 
street  runninj;  east  and  west  in  the  city  of 
Tulsa,  it  appears  that  blocks  from  15  to  21,  In- 
duaiTe,  abutting  said  street  on  the  north,  wore 
abutted  on  tia  north  by  Fourth  street,  that  said 
street  was  abutted  on  the  north  by  correspond- 
ing blocks,  also  separately  numbered  on  the  city 
plat  and  that  said  street,  theretofore  one  of  the 
citys  system  of  streets,  £ad  been  vacated  and 
occupied  by  a  railroad  right  of  way,  held,  that 
said  blocks  and  corresponding  blocks  did  not 
thereby  become  one  block ;  that  said  street,  for 
assessment  purposes,  should  have  been  treated 
aa  extended,  and  that  the  commissioners  in  fix- 
ing the  taxing  district  to  improve  said  street 
should  have  run  the  line  north  thereof  parallel 
with  said  street  and  back  from  it  one-half  block, 
and  not  parallel  with  said  street  between  blocks 
from  16  to  21,  inclusive. 

[Bd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Gent.  Dig.  H  1073,  1074;  Dec. 
Dig.  1  46a*] 

6.  HimOIPAI.   GOBPORATEONB  Q  484*)— SfE- 
CIAI.  AsaiBSlCEirTS— PROFEBIT  BEHEimD— 

DnuuinATioN— OoN0i.iTSivsirx8S. 

Whether  lots  abutting  on  a  street  tmprove- 
meat  and  included  in  a  railroad  right  of  way 
ire  In  fact  benefited  by  the  street  improvement 
is  a  le^dative  question,  and,  having  been  set- 
tlecl  by  the  l^cistative  power  of  tlie  dty,  is  con- 
clnsve  on  us. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporationa,  Cent  Dig.  §S  1137-1139;  Dec 
Dig.  S  484.*] 

7.  MtnVICIPAT.  COBPOBATIONB  (8J  429,  450*)— 

SPBCt&L  AesBSBiaeitTB— TaxiNO  Dzstbjct— 

Bonn  DANES. 

Where  certain  parcels  of  ground  appear 
opon  the  official  plat  of  a  city,  approved  by  the 
Secretary  of  the  Interior,  ana  are  shown  as  lots 
and  blocKS,  the  platted  boundary  lines  thereof 
must  control  in  foing  the  taxing  district  to  im- 
prove a  street  upon  which  said  blocks  abut. 
Thu  assessment  must  be  limited  to  the  blocks 
which  actually  abut  on  the  street,  and  cannot 
be  extended  to  corresponding  blocks  by  reason 
of  tiie  &ict  that  the  street  intervening  between 
them  has  been  vacated  and  included  in  the  right 
of  way  of  a  railroad  company. 

[Ed.  Note.~For  other  caae^  see  Municipal 
Corporations,  Cent  1%.  U  1<>S0,  1073,  1074 ; 
Dec  Dig.  §§  429.  45a*T 

(Additional  BpTlaivt  by  Editorial  Staff.} 

8.  MUKICIPAI.  COBPOBATIOHB  (J  450*)  —  Ab- 

BEsemswT  Distbict— "Block'*— "Squabb." 
A,  "block"  or  "square"  is  a  portion  of  a 
dty  bounded  on  all  sides  by  streets  or  avenues, 
bat  two  blocks  each,  bounded  by  a  street,  do 
not  necessarily,  when  thrown  together  by  the 
vacation  of  a  street  ctmstitute  a  single  block 
to  be  included  as  such  within  an  assessment 
district 

[Eld.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  }{  1073,  1074;  Dec. 
DiX.  I  450.* 

For  other  definitions,  see  Words  and  Phrases, 
first  and  Second  Series,  Block;  Square.] 


Error  from  District  Court,  Tulsa  Comity; 
L.  M.  Poe,  Judge. 

Action  by  the  hUssourl,  Kansas  &  Texas 
Railway  Company  against  the  City  of  Tulsa 
and  another.  Judgment  for  defaidants,  and 
plaintiff  brings  error.  Reversed  and  remand- 
ed, with  directions. 

OUftord  U  Jackson,  W.  R.  Allen,  and  M. 
D.  Green,  all  of  Musbc^ee,  for  plaintiff  in 
error.  John  R.  Ramsey,  City  Atty.,  of  Tulsa, 
and  Bledsoe  &  Treadwell,  of  Oklahoma  Olty. 
for  defendants  in  wrw. 

TURNER,  J.  On  December  14,  1912,  the 
Missouri,  Kansas  ft  Texas  Hallway  Company, 
plaintiff  in  error,  sued  the  dty  of  Tulaa  and 
the  Slielby-Downard  Asphalt  Company,  de- 
fendants In  error,  In  the  district  court  ot 
Tulsa  county.  The  object  of  the  suit  was  to 
enjoin  the  dty  from  coUectlng  an  alleged 
Illegal  assessment  sought  to  be  imposed  by 
the  dty  on  certain  parc^  of  ground  known 
as  lots  up(m  the  official  plat  of  said  dty,  ap- 
proved by  the  SecretaiT  of  the  Interior  on 
April  11,  1902,  but  which,  at  the  time  of  the 
assessment  sought  to  be  restrained,  were  own- 
ed by  plaintiff  and  included  In  Its  right  of 
way,  for  the  cost  of  paving  Cameron  street, 
and  the  intersection  of  Cincinnati  avenue 
therewith.  There  was  trial  to  the  court  and 
judgment  refusing  to  grant  the  temporary  in- 
junction prayed,  and  plaintiff  brings  the  case 
here.  According  to  said  plat  these  lots  (ex- 
cept as  hereinafter  mentioned)  are  within  the 
north  half  of  block  15  to  21,  both  Inclusive, 
which  abut  north  on  Fourth  street  and  south 
on  Cameron  street,  both  of  which  run  east  . 
and  west  Said  blocks  are  separated  by 
streets  which  Intersect  Fourth  and  Cameron 
streets  at  right  angles,  dncinnatl  avenue 
intersecting  said  streets  between  block  20 
and  21.  Plaintiff's  right  of  way  not  only 
runs  east  and  west'  over  the  north  half  ctf 
these  blocks  and  covers  said  lota,  as  stated, 
but  Includes  Fourth  street,  vacated  by  the  city 
for  right  of  way  purposes,  and,  curving  south- 
ward, crosses  Cincinnati  avenue.  It  is  the 
contention  of  the  city  that,  by  the  vacation 
of  said  street  each  of  the  blocks  from  16 
to  21,  both  Inclusive,  and  corresponding  block 
north  of  said  vacated  street,  became  one  block 
for  assessment  purposes  and,  as  plalntUTs 
lots,  although  a  part  of  its  right  of  way,  are 
within  the  south  half  of  the  blocks  thus  form- 
ed, they  are  liable  to  the  spedal  assessment 
taxed  to  pay  the  costs  of  improving  said 
street  The  <Aty  farther  attends  that  Cin- 
cinnati avenue,  being  a  side  street  between 
blocks  20  and  21,  the  lots  in  those  blocks 
covered  by  plaintltrs  right  of  way,  and  with- 
in the  quarter  block  abutting  on  Camenm 
street,  are  further  liable  to  the  assessment 
sought  to  be  imposed  for  paving  that  avenue 
where  It  Intersects  Cameron  street  The 
cost  of  improving  said  avenue  over  and 
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across  the  plftlstUTs  rlgbt  of  way,  having 
been  paid.  Is  not  in  this  case. 

[1]  Plaintm.  conceding  the  facts  to  be  as  as- 
sumed by  the  city,  contends  that  it  is  not 
liable  for  any  of  the  assessments  sou^t  to 
be  imposed  upon  said  lots,  for  the  reason 
tbat  the  charter  of  the  dty  does  not  author- 
ize it  If  there  is  any  reascmable  doubt  as 
to  the  power  of  the  city  to  impose  this  tax, 
the  doubt  must  be  resolved  against  the  power 
of  the  dty.  It  seems  to  the  writer  of  this 
opinion  ttiat  such  doubt  so  arises.  In  the 
first  paragraph  of  the  syllabus,  in  the  case 
of  In  re  Unger,  22  Okl.  765,  98  Pac.  999,  132 
Am.  St  Rep.  670,  we  laid  down  the  mle  thus: 

"A  grant  by  the  Legislature  of  taxing  power 
to  a  munEdpu  corporation  is  to  be  strictly  con- 
strued, and  any  fairly  reasonable  doubt  con- 
cerning the  existence  of  such  power  is  resolved 
by  the  courts  against  the  corporation,  and  the 
power  is  denied.  All  acta  beyond  the  scope  of 
the  power  granted  are  void." 

1  Page  &  Jonea,  Taxation  by  AaaeBsm^t,  | 

229,  reads: 

"Furthermore,  assessment  proceedings  are 
proceedings  la  invitum,  and  have  for  their  ulti- 
mate object  tbe  taking  of  property  from  the  in- 
dividual owner  without  his  consent  As  is  the 
case  in  all  proceedings  of  a  similar  character, 
such  as  taxation,  tbe  statutes  conferring  the 
power  to  impose  local  assesaments  mnat  he  con- 
strued strictly.  Tbe  Intention  of  the  Legisla- 
ture to  confer  upon  public  corporadons  the 
power  to  levy  lo<^  assessments  must  appear 
affirmatively.  In  case  of  fair  and  reasonable 
doubt  as  to  the  existence  of  snch  power,  the 
presumption  in  construing  the  statute  must  be 
against  its  existence." 

[2]  Turning  to  the  charter,  we  find,  after 
article  9,  S  1,  provides  for  the  declaratory 
ordinance  and  other  preliminary  steps  for 
the  letting  of  a  contract  for  the  purpose  ot 
grading,  paving,  etc.,  that  section  4  provides: 

"Tbe  coat  of  grading,  paving,  curbing  and 
guttering  any  street,  avenue  or  alley  may  be 
paid  in  part  by  the  dty  or  in  part  by  the  own- 
ers of  property  benefited  by  such  improvement 
upon  the  property ;  •  •  •  Provided,  that 
when  any  person,  firm  or  corporation  owns  any 
railroad  or  street  railroad  or  railroad  switch  of 
any  kind  on  snch  street  or  alley  or  portion 
thereof  ordered  to  be  improved,  such  person, 
firm  or  corporation  shall  pay  the  whole  costs  of 
such  improvement  between  the  rails  and  trades, 
and  for  two  feet  on  either  side  of  the  rails  of 
such  railroad  or  street  railroad,  and  the  city 
and  abutting  property  owners  shall  be  relieved 
of  the  part  of  the  costs  to  be  paid  by  such  road. 
INote  here  that  the  railroad,  the  city,  and  the 
abutting  property  owners  are  carefully  distin- 
guished. Which  means  that  when  the  charter 
spealis  of  tbe  property  owners,  it  does  cot  mean 
the  railroad.]  The  pro  rata  share  of  the  cost 
of  such  improvement  payable  under  the  terms 
hereof  by  any  railroad  or  street  railroad  or  the 
owners  thereof,  together  with  alt  costs  of  col- 
lecting the  same,  idiall  be  a  special  tax'against, 
and  secured  by  a  lieu  upon  the  roadbed,  ties, 
rails,  fixtures,  lights  and  franchises  of  such 
railroad  or  street  railroad  and  the  owners  there- 
of, and  whenever  a  contract  shall  be  let  for 
any  such  improvement,  the  board  of  commission- 
ers shall  levy  a  special  tax  upon  the  railroad, 
ties,  rails,  fixtures,  right  and  n^nchises  of  such 
railroad  or  street  railroad,  for  the  pro  rata 
share  due  from  such  road,  for  improvement  be- 
tween thdr  tracks  and  rails  and  two  feet  on 
each  side  thereof.  •  •  •  The  lien  provided 
for  shall  be  a  first  and  prior  lien  paramount  to 
all  Incumbranees  except  taxes,  npon  the  xoad- 
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bed,  ties,  rails,  fixtures,  rights  and  franddsea 
of  the  person,  firm  or  corporation  or  company 
owing  tne  railroad  or  street  railroads  aforwaid. 

"Provided  further,  that  when  any  street,  ave-  ■ 
nue  or  alley  is  ordered  graded,  paved,  curbed  or 
guttered  as  herein  provided,  any  person,  firm  or 
corporation  having  right  of  way  or  operating 
a  ralbroad  intersecting  or  crossing  such  street, 
avenue  or  alley  so  ordered  improved,  shall  bear 
the  entire  expense  of  grading,  paving,  curbing 
and  guttering  and  laying  sidewalks  over  and 
across  their  tnAa  and  right  of  way  for  the 
full  width  ot  sndi  rii^t  of  way." 

Fertlnatt  to  tbla  iimiiliT,  Mctlim  6  pnv 
Tides: 

"After  exdudlng  the  costs  of  making  nns  im- 
provements between  and  two  feet  on  each  side  of 
the  track  and  rails  of  railroads  or  street  rail- 
roads, and  the  entire  cost  of  any  Improvement 
crossing  the  right  of  way  of  any  railroad,  which 
costs  shall  be  assessed  against,  and  wholly  paid 
by  the  owners  of  such  railroads,  as  herein  pro- 
vided, snd  subject  to  the  terms  hereof  [that  is^ 
by  Imposing  a  lien,  not  npon  the  lots  within  Its 
right  of  way  but  upon  all  tbe  property  of  the 
rulroad  includEcg  its  "right  and  franchises"! 
the  dty  of  Tulsa,  acting  hy  its  board  of  com- 
missioners, shall  nave  the  power  to  assess  the 
whole  cost  of  construction,  reconstructions  and 
repairing  any  sidewalks,  corbing,  guttering  and 
paving  any  street,  avenue  or  alley  or  making 
any  other  improvements  ordered  under  the  terms 
hereof,  against  the  owners  of  property  abutting 
upon  the  street,  avenue  or  alley  or  part  or 
section  thereof  npon  which  sudi  improvements 
are  to  be  constructed,  and  who  are  spedaUy 
benefited  thereby,  and  sfaall  have  the  power  to 
fix  a  lien  against  such  property  to  secure  the 
payment  of  the  portion  of  such  costs  assessed 
against  the  owners  of  such  property  and  in 
apportioning  the  costs  of  such  improvements 
against  the  abutting  property  owners,  eacli 
quarter  block  shall  oe  charged  with  its  due 
proportion  of  paving,  both  the  front  and  side 
streets  on  such  block,  and  the  alley  or  alleys 
therein,  together  with  the  area  formed  by  street 
intersection  and  alley  crossing,  which  costs  shall 
be  apportioned  among  the  lots  or  snbdivtsioDS 
of  such  quarter  bloc^,  according  to  the  bcueflt 
to  each  lot  or  pared.** 

When  nctlon  6  of  flu  diattw  aaya,  u  It 

does: 

"After  excluding  tiie  costs  of  msking  any  Im- 
provements between  and  two  feet  on  each  side 
of  the  track  or  rails  of  railroads  •  *  «  and 
the  entire  cost  of  any  Improvements  crossing  tbe 
right  of  way  •  •  •  which  costs  are  to  be 

•  *   *  paid  by  the  owners  of  such  railroads, 

•  ♦  •  the  city  •  •  •  ghall  have  power  to 
assess  the  whole  cost  of  construction  *  *  * 
against  the  owners  of  property  abutting  upon 
the  street  npon  whldi  such  improvements  are 
constructed,  and  who  are  to  be  benefited  there- 
by, and  shall  have  the  power  to  fix  a  lien 
against  such  property  •  •   •  •» 

—as  plaintiff  Is  the  owner  of  the  lots  covered 
by  Its  right  of  way  and  sought  to  be  assessed, 
assuming  them  to  be  within  the  quarter 
blocks  abutting  on  Cameron  street  and  that 
snch  lots  would  be  benefited  thereby.  It 
would  seem  that  so  mnch  of  plaintiff's  right 
of  way  would  be  subject  to  this  assessment, 
as  contended  by  the  city.  But  such  is  a 
doubtful  implication.  I  say  doubtful  for  the 
reason  that,  having  expressly  provided  that 
plaintiff  should  pay  the  cost  ot  the  Improve- 
ment when  its  road  is  on  or  crosses  a  street, 
I  am  uncertain  whether  the  charter  meant  to 
indude  plaintiff  in  tbe  word  ''owners,"  and 
thorehj  required  ot  It  fnrtlier  payments  vat- 
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der  different  condltloiia,  when  It  a&ya  that, 
after  Bald  payments  are  made,  *  *  «  the 
dty  •  •  •  shall  have  power  to  aaaeas  the 
whole  cost  of  construction  •  «  •  against 
the  ownere  of  property  upon  •  •  •  any 
street  •  •  ♦  who  are  benefited  thereby." 
And  this  doubt  Is  Intensified  when  the  char- 
ter Is  careful  to  distinguish  between  the  par- 
ties In  Interest,  that  Is,  the  dty,  the  railroad, 
and  abutting  property  owners,  as  we  have 
seen.  On  the  other  hand,  plaintiff.  Invoking 
the  rale  ot  strict  conatmction,  contends  that 
when  the  charter  expressly  says  that  the  dty 
may  Impose  the  whole  cost  of  an  Improvement 
and  enfcwce  a  Uen  to  a  sale  of  Its  oitlre  prop- 
erty when  two  cimdltlons  exist,  L  e,  wboi  the 
railroad  Is  on  or  crosses  a  street  O^dther  of 
wblCh  It  does  here),  such  grant  <tf  power  is 
a  limitation  on  the  power  ot  the  <^  to  im- 
pose a  Uen  and  sell  a  part  of  the  property 
under  any  other  conditions.  Or,  in  other 
words,  that  the  power  thus  expressly  granted 
to  the  el^  impliedly  excliidea  a  grant  of 
power  to  the  elQr  to  aasesa  tZie  pn^orty  and 
impose  a  Uen  thereon  under  other  and  differ- 
ent cmditions.  In  my  Judgment  Chla  ctm- 
tmtion  Ja  sound.  2  Lewis*  Sutterland.  Stat 
Con.  %  491,  says 

**What  is  expressed  is  exdnaive  onl;  when  It 
la  creative.  •  *  •  The  maxim  ia  applicable 
to  a  statutory  pTovieinc  which  granta  originall; 
a  iK>wer  or  right" 

As  here,  for  Instance,  wherc^  this  charter 
expressly  grants  to  the  city,  when  those  two 
conditions  exist,  the  power  to  assess  and  im- 
pose a  lien  upon  the  entire  property  of  the 
railroad  Including  Its  right  of  way.  The 
author  continues: 

"In  sach  cases  the  power  ot  right  originates 
with  the  Btatnte  and  ezlsfa  only,  to  the  extent 
plainly  granted.** 

Applying  this  rule,  I  am  of  opinion  that, 
when  the  charter  expressly  created  a  right 
In  the  city  to  assess  the  entire  coat  of  a  pub- 
lic improvement  on  plalntltTs  entiie  property, 
Including  its  right  of  way,  when  its  railroad 
la  on  or  crosses  a  street,  and  says  nothng 
about  malting  plaintiff  pay  any  part  of  those 
costs  where  Its  property  abuts  on  a  street  to 
be  Improved,  as  here,  the  intent  of  the  fram- 
ers  of  the  charter  was  to  exclude  any  such 
Idea,  togetber  with  the  idea  that  those  costs, 
OF  any  part  thereof,  could  be  assessed  upon 
any  part  of  the  right  of  way  end  the  same : 
sold  in  satisfaction  thereof.  But,  as  no  other 
member  of  the  court  agrees  with  me,  in  view 
of  the  fact  that  plaintiff  in  error  Is  the  "own- 
er" in  fee  of  these  lots  (Gilbert  et  al.  v.  M., 
K.  Sc  T.  By.  Ca  et  al.,  186  Fed.  102.  107 
G  C.  A.  320),  I  win,  for  the  purposes  of  this 
case,  concur  in  the  view  of  the  majority  of 
the  court  that  when  the  charter  says: 

*****  After  exduding  the  costs  of  making 
any  Improvements  between  and  two  feet  on  each 
side  of^tiie  track  or  rails  of  railroads  *  •  * 
and  the  entire  coat  of  any  improvements  croae- 
Ing  the  right  of  way  *  *  *  which  costs  are 
to  be  *  *  *  paid  by  the  owners  of  such 
raifaroads,  *  •  *  tiSedty  *  •  •  shall 
have  power  to  assess  the  whole  costs  of  oon- 
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struction  •  •  •  against  the  owners  of  propi 
erty  abutting  upon  any  street  •  •  •  who 
are  to  be  benefited  thereby  and  shall  have  the 
power  to  fix  a  lien  against  such  property" 

— ^It  means  to  indude  this  company  as  the 
owner  of  the  property  in  question,  and  hence 
plaintiff  Is  Uable  to  respond  to  this  special 
assessment ;  that  Is,  If  the  lots  in  controver- 
sy are  within  the  quarter  block  abutting  on 
Cameron  street  and  are  benefited  by  the  im- 
provement 

[3, 4, 8]  The  diarter  provides  that  the 
board  of  commissioners  shall  have  the  pow- 
er to  assess  the  whole  cost  of  this  construc- 
tion against  the  owners  of  the  property  abut- 
ting upon  the  street  improved  who  are  spe* 
daily  benefited  thereby,  and  in  apportioning 
the  cost  of  such  Improvement  each  quarter 
block  shall  be  diarged  with  its  proportion 
of  the  paving  both  of  the  front  and  side 
streets  of  each  block,  together  with  the  area 
formed  by  street  tatersectlona,  etc.,  which  cost 
shall  be  apportioned  among  the  lots  or  sub- 
divisions of  such  quarter  blocks  according  to 
the  benefit  of  each  lot  or  parceL  In  other 
words,  the  diarter  means  that,  for  the  pur- 
pose of  taxing  for  improving  Cameron  street, 
the  taxing  dIsMct  shall  include  all  the  prop* 
erty  between  lines  drawn  parallel  with  that 
street  and  haxik.  from  It  one-half  block  on 
each  side.  No  Cfflnplalnt  is  made  as  to  the 
south  line  of  this  district  hut,  In  fixing  the 
north  line,  the  commlssloiierB  went  back  on 
the  north  side  of  that  street  one  whole  block 
and  ran  the  line  parallel  with  Cameron  street 
between  blocks  IS  and  21,  both  Indiralve,  and 
their  corresponding  blocks  north,  and  now 
contend  that  by  the  vacation  of  Fourth 
street  which  separated  them,  the  two  blocks 
became  one,  although  they  stiU  remained  sep- 
arately numbered  on  the  dty  plat  When 
we  remonber  the  drilnlti(ni  of  a  "bloA"  or 
"square**  to  be  a  portion  of  a  dty  bounded 
on  aU  ddes  by  streets  or  avenues,  it  would 
seem,  when  two  blocks,  each  bounded  by  a 
street  are  Oirown  together  in  this  manner, 
as  both  would  then  be  bounded  by  sbeets, 
that  bofli  would  be  a  single  blodc  But  the 
courts  have  hdd  not  so.  The  vacation  and 
occupation  of  Fourth  street  by  plaintiff's 
right  of  way  had  nothing  to  do  with  making 
any  one  of  these  blocto^  and  its  corresponding 
block  north,  one  block.  In  fact  had  Fourth 
street  nev«  been  <a>ened  at  aU  betwe^  these 
blocks,  being  in  Une  with  the  d^s  system 
of  streets,  as  it  is,  for  the  purpose  ot  assess- 
ment the  assessing  power  of  the  dty  should 
have  .oxMldered  it  as  extended,  and  formed 
the  taxing  district  accordingly.  1  Page  & 
Jones  on  Taxation  by  Assessment  in  section 
628,  under  the  head  "Assessment  District 
Consisting  of  Blocks  or  Parts  of  Blodcs,"  it 
is  said: 

"In  doubtful  cases  the  court  has  some  discre- 
tion in  determining  what  a  square  Is.  A  tract 
of  land  which  was  the  size  of  two  ordinary  city 
squares,  which  was  surrounded  by  streets  and 
opposite  the  middle  of  irtildi  on  either  aide  a 
street  had  bean  opened,  but  did  not  exttnd 


Digitized  by  Google 


402 


145  PACIFIC 


SBPOBTEB 


(OfcU 


through  the  laive  tract  in  qaeation.  was  treated 
as  eonsistiiig  of  two  squares  bj  i^nrding  such 
street  as  opened  so  as  to  extend  througtL  such 
tract." 

In  8m>port  ot  the  text  the  learoed  author 
dtes  DnmesnU  t.  Staanka,  97  Ky.  354.  80  S. 
W.  654,  31  S.  W.  804.  Taming  to  that  case, 
the  facts  were  that  an  alley  began  In  Park 
street.  200  feet  east  of  Fourth  street,  and 
ran,  paiallel  with  that  street,  north  260 
feet  The  distance  from  Park  avenoe  to 
Ormsby  avenne  was  about  460  feet  and  from 
Foarth  street  to  Sixth  street  900  feeL  The 
length  of  this  territory  from  east  to  west 
was  about  double  that  of  the  sanarea  on  the 
north  side  of  Onnsby  avenne,  arising  from 
the  fact  that  Fifth  street;  which  ran  halfway 
between  and  parallel  witii  Fourth  and  Sixth 
streets  up  to  the  north  side  <HF  Onnsby  ave- 
nue, stops  there.  On  this  state  of  facts  It 
was  held  that  the  cost  of  Improving  the  alley 
should  be  apporti(med  over  the  pr<4;>erty  ly- 
ing east  of  a  line  correspcMiding  with  the 
center  of  Fifth  irireet,  if  extenued.  In  other 
words,  that  the  territory  the  size  of  two 
blocks  should  be  cut  in  two  by  an  extension 
(tf  Fifth  street  Precisely  this  was  held  again 
in  Specht  T.  Barber  Asphalt  Paving  Co.  (Ky.) 
80  8.  W.  1106.  By  ordinance  approved  the 
carriageway  of  Frankfort  avenue  was  ordered 
Improved  40  feet  In  width  by  grading,  pav- 
ing, etc.,  between  two  certain  av^ues.  at 
the  coat  of  the  owners  of  the  adjoining 
ground  extending  back  from  the  street  195 
feet  The  council  proceeded  upon  the  as- 
BumptloD  that  the  land  was  not  divided  into 
squares  by  principal  streets.  After  the  con- 
tract had  been  let  and  the  work  performed 
and  accepted  and  warrants  duly  Issued,  some 
of  the  property  owners  falling  to  pay,  suit 
was  brought  on  the  ground  that  the  ordi- 
nance was  void  because  It  fixed  the  taxing 
district  at  195  feet  instead  of  going  back 
halfway  to  the  next  street  The  next  streets 
referred  to  were  streets  running  parallel  with 
Frankfort  avenue.  In  holding  that  this 
should  be  done  the  court  said: 

"While  the  crosMtreats  on  the  n<»tb  ^de 
of  Frankfort  avenue  were  not  extended  so  as  to 
intersect  the  cross-streets  on  the  sooth  ride  of 
Frankfort  avenne  because  of  the  right  of  way 
of  the  LoDisville  &  Nashville  Bailroad  Com- 
pany which  intervened,  for  the  purirase  of  'a»- 
sessmeut  under  the  statute  these  cross^treets 
must  be  treated  as  extended.  This  was  so  held 
in  Cooper  v.  Nevin,  90  Ky.  90,  13  8.  W.  84L" 

In  the  case  referred  to  the  syllabus  reads: 
"Where  the  territory  on  one  side  of  the  im- 
proved street  has  been  defiued  into  ordinary 
eguareSj  the  territory  on  the  other  side,  al- 
though It  has,  in  fact,  not  been  thus  subdivided, 
will,  if  bounded  by  principal  streets,  be  treated 
as  if  the  cross-streets  at  right  angles  to  the 
improved  street  had  been  extended  through  the 
territory  on  that  side:  and.  altiiough  the  dis- 
tance to  the  next  parallel  street  may  be  greater 
than  the  depth  of  an  ordinary  sQuare.  yet  if  it 
is  apparent  that  the  distance  is  not  great  enough 
to  admit  of  the  territory  being  sul)divided  by 
another  [parallel  street,  the  divisions  made  by 
the  imaginary  extensions  of  the  cross-streets 
will  be  treated  as  squares  within  the  meaning  of 
the  charter,  and  am  taxing  district  extended 


halfway  to  tiie  paralld  street;  and  ptoperty 
within  one  of  these  squares  cannot  be  taxed  to 
pay  the  cost  of  improving  the  streets  In  aa- 

otber  square,  the  cost  of  the  improvement  being 
greater  in  the  one  square  than  in  the  other. 
The  district  to  be  taxed  in  such  a  case  is  de- 
fined by  the  charter. 

*^In  this  case  the  distance  to  the  next  parallel 
street  on  that  side  of  the  improved  street  which 
has  not  been  subdivided  Is  630  feet.  Ql^wo  cross- 
streets  which  divide  the  territory  on  the  other 
side  of  the  street  have  not  been  eztmded 
through  this  territory.  Held,  that  this  area 
should  be  treated  as  if  divided  into  squares  cor- 
responding to  the  sqaares  on  the  opposite  side 
of  the  street,  except  as  to  depth,  and  the  lots 
taxed  to  the  depth  of  315  feet,  that  being  half- 
way back  to  the  next  street;  and  the  property 
in  one  of  these  squares  should  not  be  required 
to  contribnte  to  pay  the  cost  of  the  improTement 
In  the  other." 

[6-7]  But  in  addiUon  to  what  we  have  said 
there  Is  another  reason  for  holding  that  this 
method  of  forming  the  taxing  district  was 
error.  Blocks  16  to  21,  both  indnslve,  ap- 
pear ttp<at  the  official  plat  as  blodm.  and  as 
blocks  they  shonld  have  been  coneldered  by 
the  taxing  power  of  the  city  In  fixing  the 
taxing  district'  In  other  words,  in  so  doing 
the  official  plat  of  the  city  should  have  gov- 
erned, and  the  north  line  of  the  taxing  dis- 
trict drawn  so  as  to  divide  blocks  from  15 
to  21,  both  Inclusive,  equally  north  and 
south.  Smith  et  al.  v.  City  of  Des  Moines  et 
al..  106  Iowa,  590,  76  N.  W.  836,  was  a  suit 
in  equity  to  enjoin  the  collection  of  special 
assessment  for  Improving  Pennsylvania  ave- 
nue. The  widening  of  the  avenue  took  40 
feet  off  lot  21  on  the  corner  where  It  inter- 
sects Walker  street  and  added  it  to  the  ave- 
nue, leaving  a  strip  only  10  feet  lengthwise 
remaining  of  that  lot  At  the  time  the  as- 
sessment was  levied  said  10  feet  and  lot  20 
next  to  It  were  both  assessed  for  the  Im- 
provement. The  governing  statute  provided 
that  an  assessment  for  a  street  improve- 
ment "shall  be  a  lien  upon  the  property  abut- 
ting on  such  street"  on  which  the  improve- 
ment Is  made,  and  that  it  "shall  be  limited  to 
the  lot  or  lands  bounding  or  abutting  on 
such  street"  In  passing,  the  court  held 
that  the  assessment  was  confined  to  said  strip 
of  10  feet,  and  could  not  be  extended  to  cor> 
er  lot  20,  and  hence  that  the  assessment  at- 
tempting 80  to  do  was  void.  The  court  far- 
ther held  that: 

"Where  a  tract  had  been  platted  Into  lots  the 
platted  boundary  lines  must  control,  and  the  as- 
sessment must  he  limited  to  the  lot  or  parcel  of 
ground  which  actually  abuts  on  the  street  and 
cannot  be  extended  to  a  contiguoos  point  though 
the  latter,  with  the  abutting  lot.  constitute' a 
single  tract  and  is  used  jointly  for  a  single 

Eurnose,  •  *  *  and  fronts  on  the  street  to 
B  improved." 

And  so  we  say  that  sa  the  platted  bound- 
ary lines  of  the  lot  controlled  in  that  case, 
so  the  platted  boundary  lines  of  block  16  to 
21,  both  Inclusive,  must  control  in  this  case 
in  determining  what  Is  meant  by  a  "block," 
and  that  the  lots  In  controversy,  lying  within 
the  north  half  of  the  platted  blocks,  as  they 
dOk  were  wittumt  the  taxing  district,  and 
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haice  the  aaseflsment  son^t  to  be  Imposed 
tberetm  la  void.  To  tbe  same  ^Kect  see 
Ctardner  et  aL  t.  Eberhait  et  al.,  82  IlL  81^ 
wbere  It  la  held  that  the  coart  wlU  take  Ju- 
dicial notice  of  gOTemment  surreTS  at  land 
and  also  blocka  and  lots  la  towns  and  dtles. 
Also,  see,  Seott  County  t.  Hinds,  60  Minn. 
204,  S2  N.  W.  S2& 

Of  oonise  we  do  not  hold  that  the  assess- 
ment  Imposed  for  ImproTlng  Camenm  street 
on  the  north  half  of  lot  7  in  block  and 
the  south  half  of  lot  2  in  block  20,  and  on 
lots  2,  8,  4,  and  6  in  block  21.  Is  void.  This 
for  the  reason  that  they  are  within  the  south 
half  of  those  Mocks,  and  are  hence  within 
the  proper  taxing  district  indicated,  and,  al- 
tbouiAi  Included  within  plalntlfTs  right  of 
way,  are  presumed  to  be  bcai^ted  by  the  im- 
pror^ent  Wheth»  they  are  In  t&ct  so 
eflted  we  cannot  s^,  for  the  reason  that  tbe 
same  is  a  leglslatiTe  question  which,  having 
been  settled  by  the  l^slatlve  power  of  tbe 
city.  Is  concluBlye  on  ns.  Ttda  ineclse  ques- 
tion arose  in  li.  &  N.  Ry.  Go.  r.  Barber  As- 
phalt Go.  et  al.,  107  U.  S.  430,  25  8up^  Ct 
466,'  ^  L.  Bd.  S19^  The  case  was  on  error 
from  the  Court  of  Appeals  of  Kentutiky  to 
review  a  Ju(^;ment  of  the  Jefferson  circuit 
court  of  that  state  enforcing  an  assessmoit 
for  street  improvemmt.  Tbe  deimm  made 
by  plaintiff  in  error  was  that  its  <»Iy  inter- 
est in  the  lots  was  ari^t  of  way  for  Its  main 
roadbed,  and  that  neither  the  right  of  way  nor 
the  lots  would  get  any  benefit  from  the  Im- 
prorement,  and  hence  any  special  assessment 
would  deny  it  the  equal  protection  of  the 
law  and  was  contrary  to  the  fourteenth 
amei^ment  to  tbe  Constitution  of  tbe  United 
States.  The  law  under  which  the  assessment 
was  made  provided  that  it  should  be  made 
at  the  exdUfllTe  cost  to  adjolnli^  owners  to 
be  atvorUoned  according  to  tbe  number  of 
fleet  owned  by  them.  The  court  in  passing 
said: 

"There  Is  a  look  of  losic  when  It  le  said  that 
special  assessments  are  founded  on  special  bene- 
fits, and  that  a  law  which  mafaes  It  possible  to 
assess  beyond  the  amount  of  the  special  benefit 
attempts  to  arise  above  its  source.  But  that 
mode  of  argument  assumes  an  exactness  in  the 
premises  which  does  not  exist  Tbe  foundation 
of  this  familiar  mode  of  taxation  is  a  question 
of  theory.  The  amount  of  benefit  which  an  im- 
provement will  confer  apon  partlcolar  land,  in- 
deed, whether  it  is  a  benefit  at  all.  Is  a  matter 
of  forecast  and  estimate.  In  its  general  aspects 
at  least  It  is  peculiarly  a  thing  to  be  decided  by 
those  who  make  the  law" 

— and  held  In  effect,  as  expressed  by  the  syl- 
labus, that: 

"The  fact  that  the  only  use  made  of  a  lot 
abnttinx  on  a  street  improvement  la  for  a  rail- 
way right  of  way  does  not  make  invalid,  under 
Ccmat  V.  €L  Amend.  14.  for  lack  of  benefits,  an 
aBsessment  thereon  for  tbe  grading,  curbing,  and 

eiing,  made  under  the  area  rule,  prescribed  by 
r.  St.  K  288S,  2834." 

And  this  Is  In  keeping  with  tbe  weight  of 
authority.  Turning  to  the  case  afflrmed  (L. 
&  N.  Hy.  Co.  V.  Barber  Asphalt  Paving  Co., 


U6  Ky.  860,  76  S.  W.  1007)  we  find  this  lan- 
guage: 

"It  is  not  the  intangible  right  to  nse  it,  bet 
the  strip  of  land  which  the  railroad  company  ap> 
propriates  for  its  use,-  and  upon  which  it  builds 
its  roadbed,  that  la,  its  right  of  way.  The  rail- 
road company  has  been  in  possession  of  the 
strip  of  land  in  question  for  50  years.  •  •  * 
It  Is  therefore  practically  the  owner  of  the  land. 
If  this  strip  or  land  was  not  occupied  by  the 
railroad  company  as  a  right  of  way,  it  would 
not  be  suggested  that  it  was.  not  subject  to  the 
special  tar  for  street  improvement.  The  pur- 
pose for  which  the  lot  la  used  cannot  affect  the 
question  of  Its  liability  for  the  cost  of  street  Im- 
provement •  •  •  Under  the  statute  govern- 
ing street  improvement,  a  lot  is  any  piece  of 
land  within  the  territory  defined  by  the  statute 
or  tbe  general  council,  where  the  territory  to 
be  assessed  is  not  bounded  by  principal  streets. 
The  use  or  nonuse,  or  the  character  of  the  use, 
to  which  the  parcel  of  land  is  put  does  not  de- 
termine the  questira  whether  It  is  or  Is  not  a 
lot  The  strip  of  land  used  by  the  railroad  com- 
pany the  day  Defore  It  was  appropriated  by  it  as 
a  right  of  way  was  a  lot  in  the  meaning  of  the 
statute,  and  to  thus  appropriate  it  cannot 
change  its  character." 

This  Is  In  keeping  with  the  holding  of  onr 
own  court  in  Kerker  et  al.  v.  Bocfaer  et  aL, 
20  Okl.  at  page  768,  96  Paa  at  page,  996. 
The  court  said: 

"Also  It  Is  within  the  power  of  the  Legisla- 
ture to  conclusively  determine  In  advance  what 
improvements  shall  be  taxed  against  certain  dis* 
tricts,  and  it  Is  presumed  that  the  Legislature 
has  determined  in  advance  what  property  shall 
t»e  benefited  to  the  extent  of  the  cost  of  such  int> 
provements.  Frendi  v.  Barber  Asphalt  Co., 
181  U.  S.  324,  21  Sup.  Ct  625,  46  L.  Ed.  879: 
Paulsen  v.  City  of  Portland,  149  U.  S.  80,  IS 
Sup.  Ct  760,  87  L.  Ed.  637 ;  Meier  v.  dtj  of 
St  Look  ISO  Mo.  801,  79  S.  W.  955;  Cooley 
on  Taxation  (3d  Ed.)  vol.  2,  p.  1257 :  Barton 
V.  Town  of  Avondale,  147  Ala.  458,  41  South. 
986." 

It  follows,  Cincinnati  avenue  being  a  side 
street  between  blocks  20  and  21,  that  the  lots 
within  tbe  south  half  of  those  bloc^is,  al- 
though within  plaintiff's  right  of  way,  were 
properly  assessed  to  pay  their  share  of  the 
cost  of  paving  the  Intersection  of  that  avoiue 
with  Cameron  street  It  also  follows  that, 
for  the  reason  the  taxing  power  of  the 
erroneously  fixed  tbe  taxing  district,  as  stat- 
ed, tbe  court  erred  Id  refusing  to  grant  the 
injunction  prayed.  The  cause  is  therefore 
reversed  and  remanded,  with  directions  to 
proceed  in  accordance  with  this  opinion.  All 
the  JustlceB  concur. 


OBERT  T.  ZAHN.   (No.  2070.) 
(Supreme  Court  of  Oklahoma.    Nov.  4,  1814. 
Behearing  Denied  Jan.  9.  1916.) 

(SvllabuB  iy  the  Court.) 

F0BCIB1.B  Entbt  and  Dbtainbb  (S  47*)— Tax- 
ation OF  COBTS— JUSIsniOTION. 

Where,  pending  the  trial  of  an  action  of  un- 
lawful detainer,  damages  were  waived,  and,  by 
consent  of  counsel,  it  was  made  to  appear  to  the 
court  after  issue  joined  that  defendant  had  left 
the  country  and  yielded  possession  of  the  prem- 
iRCB  in  controversy  to  plaintiff,  heU,  construing 
Bev.  Laws  3910.  9  6229.  that  the  cause  of  action 
was  extinguished,  and  the  court  was  without  ju- 
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rfaidlctlon  to  render  JodKment  for  plaintiff  and 
tax  defendant  with  the  coats. 

[Ed.  Note.— For  other  case&  see  Forcible  Gn- 
try  and  Detainer,  Cent.  Dig.  H  188,  188;  Dec 
Dig.  I  47.*] 

Error  from  District  Coor^  Caddo  Ooimtvi 
Frank  H.  Bailey*  Judge. 

Action  by  Abe  Zolrn  against  U.  Obert 
Judgment  tor  plaintiff,  and  defendant  brings 
error.  Rermed. 

Balllnger  &  Maxwell,  of  Anadarko,  for 
plaintiff  in  error.  Blake  &  Boya,  of  Oklaho- 
ma City,  and  C.  H.  Carswell,  of  Anadarko, 
for  defendant  In  error. 

TURNER,  J.  After  the  mandate  had  gone 
down  and  been  spread  of  record  in  the  dis- 
trict court  of  Caddo  county,  Zabn  t.  Obert, 
24  Okl.  159,  103  Pac.  702.  an  action  of  unlaw- 
ful detainer,  came  on  for  trial  npon  the  mer- 
its. During  the  trial  it  developed,  pending 
the  cause  and  after  issues  joined,  that  Obert 
had  left  the  country  and  yielded  possession 
of  the  property  in  controversy  to  Zahn  with- 
out any  agreement  as  to  costs.  Thereupon  it 
was  contended  by  counsel  for  defendant  that 
the  court  had  lost  Jurisdiction  of  the  subject- 
matter,  and  was  without  power  to  render 
Judgment  in  favor  of  plaintiff  for  possession 
and  tax  defendant  with  the  costs.  But  the 
court  held  not  so,  and  did  both  (damages  be- 
ing waived),  to  which  defendant  excepted, 
and,  after  motion  for  a  new  trial  filed  and 
overruled,  brings  the  case  here.  This  was 
error. 

In  Thompson  v.  Union  Elevator  Co.,  77  Mo. 
520,  the  court,  on  the  question  of  costs  un- 
der similar  circumstances,  said: 

"At  common  law,  plaintiff  was  in  no  case  en- 
titled to  recover  costs.  Steele  v.  Wear.  54  Mo. 
632.  In  this  state  the  matter  of  costs  is  regulat- 
ed by  statute,  which  is  to  be  atrictly  construed. 
Shed  V.  K.  C,  St  J.  &  0.  B.  R.  R.  Co.,  67  Mo. 
687;  Gordons  r.  Manpln,  10  Mo.  8S2  [4T  Am. 
Dec  118]." 

This  sends  ns  to  the  statute.  Our  statute 
governing  costs  (Rev.  Laws  1010,  8  5229) 
reads: 

"Where  it  is  not  otherwise  provided  by  this  or 
otlier  statutes,  coats  shall  l>e  allowed  of  coarse  to 
the  plaintiff,  upon  a  Jndgment  in  his  'favor,  In 
actions  for  the  recovery  of  money  only,  or  for 
the  recovery  of  specific,  real  or  personal  prop- 
erty." 

Which  means  that  coats  stiaU  follow  the 
Judgment  for  plaintiff  as  of  course.  When 
possession  was  yielded  the  caose  of  action 
was,  by  that  act,  settled  out  of  court  and  ex- 
tinguished. After  that  the  court  was  with- 
out Jurisdiction  to  enter  judgment  for  plain- 
tiff, and  hence  could  not  allow  him  costs. 
There  is  conflict  on  the  authorities  upon  this 
proposition,  however,  11  Cyc.  83,  says: 

"In  some  Jurisdictions  the  rule  is  that,  where 
a  cause  of  action  is  extinguished  by  agreement 
of  the  parties,  whether  by  payment,  compromise, 
release,  or  otherwiae,  the  plaintiff  will  be  entitled 
to  costs,  in  the  absence  of  some  agreement  in  rela- 
tion to  the  disposition  of  coats.  •  •  •  In  other 
jurisdictions  it  Is  held  that,  where  a  cause  of 


action  Is  extinguished  by  agreement  between  the 
parties,  whether  by  payment,  settlemenL  rdease, 
or  otherwise,  no  agreement  being  made  as  to 
costs  the  plaintiff  cannot  recover  costs.  This 
rule  has  been  held  to  apply  as  well  In  equity  as 
in  law  although  the  question  of  ootta  be  reserved 
for  the  dedsion  of  the  chaneeUor.   •   •   •  •* 

Two  Biw  UCk.  Oo.  t.  B«y«  et  aL.  74 
Wis.  210.  42  N.  W.  282,  17  Am.  St  Bep.  181. 
supports  the  latter  view,  and  states  the  rea- 
son for  Uw  mle.  It  la,  we  thinks  In  ttne  with 
the  weight  of  antturity.  That  was  an  ac- 
tion to  set  aside,  as  donds  on  plaintiffs  title 
to  certain  lands*  a  certain  judgment;  a  sher- 
iff's deed,  and  a  conveyance  by  the  grantee 
In  that  deed.  The  fkicts  were  that  one  Pfan 
was  the  original  owner  of  the  lands  In  con- 
troversy. They  were  sold  for  taxes  and  Ud 
in  by  the  county,  whlcb  held  the  oertlflcates, 
and  which  went  hy  seraral  asalgnmenta  Into 
the  hands  at  one  Webster,  who  brought  a 
suit  to  ftnvclose  the  same  against  Pfau,  who 
answeried.  Pending  the  suit  Pfliu  sold  the 
lands  to  plaintiff  after  Pfdu  had  redeemed 
the  lands  and  obtained  a  certificate  of  re- 
demption therefor  and  notUed  Wstister  there- 
of, who  recti  Ted  and  accepted  the  redemption 
money  for  his  own  use  as  holder  of  the  cer- 
tlOcates  wlttiont  demanding  the  ants  of  the 
suit,  which  ronabied  unpaid.  lAereafter 
Webster,  treating  the  case  as  stilt  pending, 
without  knowledge  of  Pfau  or  i^lntlff,  pur- 
sued the  same  to  judgment  and  sale  tat 
"costs  and  disbursements,**  at  whl<3i  time  the 
land  was  bon^t  In  hy  one  Cook,  and  the 
sale  confirmed.  Got*  conveyed  to  defendant, 
and  plaintiff  sued  to  clear  his  title.  The 
court  said: 

"The  tax  certlScates  were  the  cause  of  action, 
and  the  sole  cause  of  action,  of  that  suit  of  fore- 
closure. They  are  to  be  foreclosed  In  the  same 
manner  as  mortgages  (section  1181,  R.  SO.  and 
are  the  cause  of  action,  the  same  as  mortgages 
are  Qie  cause  of  action  in  suits  of  foreclosure. 
The  redemption  of  the  lands  from  the  certifi- 
cates, pending  the  suit  of  foreclosure,  most  have 
the  same  effect  npon  the  suit  as  the  payment  of 
the  mor^agM,  or  redemption  of  the  lands  from 
the  mortgages,  pending  the  suits  for  their  tore- 
closure.  In  both  cases,  respectively,  the  tax  cer- 
tificates and  the  mortgages  are  the  subject  mat- 
ter of  the  suits.  The  sole  object  of  the  suits  Is 
to  foreclose  them,  and  the  sole  result  is  the  jndg- 
ment of  foreclosure.  The  suit  is  bronjdbt  upon 
them,  and  on  account  of  them  alone.  They  are 
the  principal  of  the  suit,  and  the  lis  pendens  as 
notice  is  of  them  alone,  and  of  the  lands  upon 
which  they  are  liens  and  the  titie  of  which  Is  In- 
volved in,  and  will  t>e  affected  by,  the  action 
and  the  Judgment  therein.  In  all  possible  re- 
spects they  are  the  same  as  any  other  causes  of 
action,  such  as  a  promissory  note,  or  a  bond  for 
the  payment  of  money,  a  tresi>as8,  or  damage 
feasant,  or  any  other  which  may  be  satisfied  or 
discharged  by  the  payment  of  money  and  for 
which  a  Judgment  may  be  rendered.  There 
could  be  no  action  without  such  a  cause  or  some 
cause  of  action.  When  such  a  cause  no  longer 
exists,  there  is  no  longer  any  cause  of  action, 
and  the  action  is  at  an  end.  An  action  could 
not  continue  as  an  action  when  tiie  causa  has 
been  removed,  any  more  than  an  action  could  be 
commenced  without  a  cause  of  action.  The  costs 
are  merely  incidental  to  an  action  based  on  a 
sufScient  cause  of  action,  and  are  not  part  of  It, 
but  the  creature  of  the  statute,  which  can  on'y 
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follow  a  indgment  or  flaal  dctermlii&tion  of  an 
actioD  in  wMcb  tiie  caiu«  of  action  la  merged. 
An  action  cannot  be  brou^t  mardj  for  the  costs 
thereof,  nor  can  an  action  be  nuibitained,  after 
the  cause  of  action  has  been  removed,  merely  for 
the  costs  thereof;  for  then  they  would  be  no 
longer  incidental,  but  the  principal  of  the  suit 
Can  an  action  be  commenced  to  foreclose  a  mort- 
gage or  tax  certificate,  or  on  a  note  or  bond,  or 
for  trespaBS,  after  the  mortgage  or  tax  certifi- 
cate had  beui  redeemed,  or  the  note  or  bond  had 
been  paid,  or  the  trespa&s  satisfied,  and  the 
money  had  been  accepted  by  the  plaintiff?  No 
more  can  such  actions  subsist  and  continue  to 
judgment  after  such  redemption,  payment,  or 
satisfaction  had  been  a<^DOwledged  by  the  ac- 
ceptance of  the  money.  The  action  is  ended 
when  the  cause  of  action  Is  taken  ont  of  it. 
The  reason  of  th«  ride  la  apparent.  It  la  in- 
herent" 

Gelser  Threshing  Machine  Co.  t.  Smith  et 
aL,  36  Wls^  295,  17  Am.  Rep.  4&4,  waa  an  ac- 
tion upon  a  promissory  note.  The  facta  were 
that  on  March  17,  1873,  summona  and  com- 
plaint in  the  action  were  delivered  to  the 
sheriff  with  Intent  to  have  the  same  served 
upon  the  defendants;  that  before  serylce 
defendants  paid  plaintiff's  attorney  the  prin- 
cipal and  Interest  on  the  note  In  full,  who 
accepted  the  money,  but  claimed  $17  costs ; 
whereupon,  defendants  refusing  to  pay,  a 
surrender  of  the  note  was  refused  upon  that 
ground.  Service  was  thereafter  bad.  The 
note  contained  an  agreement  to  pay  plaintiff 
5  per  cent  for  attorney's  fees  If  suit  was 
brought  thereon.  On  this  state  of  facts 
there  was  judgment  for  plaintiff  for  costs, 
from  whl<di  defendants  appealed.  In  revers- 
ing the  case  the  court  said  it  was  not  neces- 
sary to  decide  when  the  suit  was  com- 
menced: 

"Because,  whether  it  was  commenced  or  not, 
the  acceptance  by  the  plaintiSs  of  full  payment 
of  the  amount  due  on  the  note  extinguished  their 
right  to  prosecute  it  It  may  be  that  the  plain- 
tiffs might  bav^  refused  the  paymeot,  and  pros- 
ecuted the  soit  to  judgment  for  damages  and 
coata.  But  they  could  not  receive  the  damages 
and  reserve  the  right  to  prosecute  the  suit  lor 
costs.  Ganfield  v.  School  District,  19  Conn. 
529 ;  Ayer  v.  Aahmead,  31  Conn.  447  [83  Am. 
Dec.  154] ;  BueU  v.  Flower,  39  Conn.  462  [12 
Am.  Rep.  414]." 

And  In  the  syllabus: 

"Where,  after  oommeadng  an  action  upon  a 
note,  plaintiff  accepted  payment  of  the  amount 
due  on  the  note,  this  extinguished  his  right  of 
action ;  and  it  was  error  to  render  judgment  in 
bis  favor  for  tiie  costs  of  the  suit" 

Bndl  T.  Flower,  rapra,  was  aBsnmpsit  on 
a  promissory  note,  brought  in  tbe  superior 
court  of  New  Haven  eoon^.  After  suit 
broogbt,  defendant  proved  without  objection 
tbat  upon  the  first  day  of  the  term  hla  at- 
torney had  paid  plalntlfts  attorney  a  sum 
certain  In  full  q£  principal  and  Interest  due 
on  the  note,  and  tbat  payment  of  the  costs 
of  the  mat  was  requested  and  reftised,  that 
thereupon  plfllntura  attorn^  retained,  and 
still  retains,  possession  of  the  note,  and 
claimed  he  was  entitled  to  Judgment  for 
damages  and  oostB.  In  passing  upon  the 
reserved  question  as  to  what  judgment 
should  be  rendered,  tbe  court  sold: 


"It  Is  not  pretended  that  the  costs  In  contro- 
versy in  this  case  are  an  independent  claim 
against  the  defendant  but  it  is  conceded  that  it 
is  necessary  for  tbe  plaintiff  to  recover  judg- 
ment of  some  amount  as  debt  or  damage  before 
there  can  be  a  recoverv  of  the  costs  tbat  have 
been  made.  But  tbe  debt  has  been  paid,  and  the 
payment  has  been  voluntarily  accepted  In  full 
satisfaction  of  all  that  is  due  the  plaintiff  as  a 
debt,  and  on  what  principle  can  he  be  entitled 
to  recover  something  more  aa  debt  or  damages? 
Tbe  voluntary  acceptance  of  money  as  full  pay- 
ment of  the  debt  operates  as  a  discharge  of  the 
debt,  and  consequently  as  a  discharge  of  the 
costs  inctdeDt  to  the  debt  which  otherwise  he 
would  have  been  sititled  to  recover.  The  tender 
of  the  debt  by  the  defendant  without  a  tender  of 
tbe  costs  that  bad  been  made  would  not  have 
had  thia  effect  It  is  the  voluntary  acceptance 
of  the  money  as  a  full  payment  of  uie  debt  that 
operates  to  discharge  the  costs,  which  until 
judgment  are  ouly  an  incident  of  the  debt  A 
majority  of  the  court  are  of  the  opinion  that  the  ^ 
plaintiff  himself  has  put  it  out  of  bis  power  to 
recover  the  costs  In  craitroversy,  and  tiierefore 
advise  the  superior  court  to  render  judgment  for 
the  defendant" 

P<9per8  T.  Heager,  88  111.  AjfO.  20,  waa  a 
suit  in  which  a  diatret»  warrant  was  levied 
on  tbe  property  of  defendant  for  the  rent 
of  the  landlord.  After  issne  Joined  on  a 
plea  of  nil  d^t,  tbe  rent  for  which  tte 
warrant  Issued  waa  paid;  nevertbeleea  the 
cause  proceeded  to  trial  after  the  goods  had 
been  released  on  boid.  M  tbe  trial  tbe  ex- 
penae  of  the  cnatody  of  the  goods  levied  upon 
was  proven  to  be  916,  and  from  a  Judgment 
for  that  amount  rendwed  aud  entued 
against  him  defraidant  appealed.  Of  tills 
amount  the  court  said: 

"But,  such  allowances  heing  costs,  the  party 
is  not  entitled  to  recover  them  unless  be  is,  by 
statute,  entitled  to  costs.  'No  final  costs  were 
recoverable  by  the  plaintiff  or  defendant  at 
common  law.'  2  Tidd's  Pr.  945.  Without  a 
judgment  in  his  favor  for  the  thing  sued  for, 
debt,  damages,  chattels  or  land,  tbe  various  stat- 
utes do  not  provide  for  any  final  costs  to  tbe 
plaintiff.  If  his  cause  of  action  is  extinguished 
pendente  lite,  his  right  to  a  recovery,  and  with 
it  his  titie  to  costs.  Is  gone.  Sweetland  v.  Tut- 
hill,  54  111.  216.  The  judgment  must  be  re- 
versed, but,  as  no  further  proceedings  can  be  had 
in  the  cause,  it  is  useless  to  remand  it" 

And  in  the  syllabus: 

"Without  a  judgment  in  bis  favor  tbe  plain- 
tiff is  not  entitled  to  costs;  if  a  cause  of  ac- 
tion is  extinguished  pendente  lite,  a  right  to  a 
recovery,  and  with  it  the  title  to  costs,  is  gone." 

In  Skinner  v.  Jones,  4  Scam.  (111.)  193,  a 
part  of  the  syllabus  reads: 

"Before  a  plaintiff  is  entitied  to  recover  costs 
from  a  party  he  summona  into  court,  he  must 
show  that  he  had  a  caose  of  action  against  him 
at  the  time  of  the  institution  of  the  suit  and 
that  it  still  subsists.  If,  between  the  commence- 
ment of  the  suit  and  the  trial,  he  voluntarily  re- 
leases his  cauBB  of  action,  his  right  to  reoovar 
costs  is  gone."  < 

See,  also,  McCoy  et  al.  v.  Ixraghery,  11 
Phila.  (Pa.)  302;  Keeler,  Agt,  v.  Van  Wle, 
49  How.  Prac.  (N.  T.)  07 ;  Warfield  v.  Wa^ 
kins,  80  Barb.  (N.  Y.)  895;  Christie  v. 
Corbett,  34  How.  Praa  ffl.  TJ  19;  Bendlt, 
Agt,  v.  Annesley,  27  How.  Prac.  (N,  T.) 
184;  Hayes  County  v.  Wlleman,  82  Neb. 
668,  118  N.  W.  478;  Montgomery  t.  Har- 
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son,  1  Bier.  (S.  a)  480;  Johnson  t.  Bran- 
nan,  5  Johns.  (N.  Z.)  268;  Watson  T.  De 
Peyster,  1  Calnes  CN.  Y.)  66;  Morgan  T. 
GrlfBn,  1  OUman  (6  111.)  666;  Bates  t. 
Norrls,  IS  ClT.  Proc  R.  (N.  I.)  896 ;  PulVfir 
T.  Harris,  62  Barb.  (N.  T.)  500;  Weeks  v. 
Starr  (Sup.)  1S2  N.  T.  Snpp.  383. 

We  are  therefore  of  oi^cm,  when  pen- 
dente lite  defendant  yielded  posseaslosi  of  the 
property  in  controversy,  as  he  did,  that  there 
was  left  remaining  no  Issue  to  try ;  that  the 
court  lost  Jurlfidtetion  of  the  subject-matter, 
and  hence  could  render  no  Judgment  affect- 
ing the  same,  and,  Uiere  being  no  agree< 
ment  as  to  the  costs,  erred  in  taxing  the 
same  against  defendant.  Precisely  what  dc^ 
fendant  did,  in  effect,  when  on  the  trial  it 
was  made  known  to  the  court  by  i^reement 
ol  oounael  that  possessltm  had  been  yielded 
and  accepted,  as  stated,  was  to  interpose 
what  was  known  at  common  law  to  a  plea 
pais  darrein  continuance  or,  under  the  stat- 
ute (Ber.  Laws  1910,  |  4?^,  a  supplemental 
answer,  alleging  the  same  as  a  material 
fact  occurring  after  the  former  answer. 
When  a  plea  puis  darr^  ctrntlnuance  was 
interposed  and  established,  under  8  &  9  W. 
c.  11,  S  2,  defendant  was  entiUed  to  costs 
incurred  subsequent  to  putting  in  the  plea. 
I^ttlet<m  T.  Gross  et  al.,  4  B.  ft  O.  116.  But, 
to  take  the  place  of  this  practice,  said  sec- 
tion 4796  provides: 

"Either  party  may  be  allowed,  on  notice,  and 
on  such  terms  as  to  costs  as  the  court  may  pre- 
scribe, to  file  a  supplemental  petltiou,  answer,  or 
reply,  aU^ng  facts  material  to  the  case,  occur- 
rlnfr  after  the  former  petition,  answer,  or  re- 
ply. 

Pursuant  to  whitA  the  court  had  the  rl^t 
to  require  defendant  to  reduce  such  f&ct  to 
writing  and  file  it  as  a  supplemental  answer, 
and,  in  the  court's  discretion,  tax  him  with 
part  or  all  the  costs  of  the  suit.  But  the 
court  did  not  so  require,  but  accepted  and 
considered  the  fact  thus  interposed  as  well 
pleaded.  It  Is  clear  that,  when  that  fact  was 
considered,  as  It  was,  the  court  lost  Jurisdic- 
tion to  render  Judgment  on  the  merits,  erred 
in  so  doing,  and,  hsTlng  no  Jurisdiction  niion 
which  to  predicate  a  Judgment  for  costs,  also 
^red  In  taxing  defendant  therewith.  In 
Bronner  Brick  Co,  v.  M.  M.  Canda  Co.,  18 
Misc.  Rep.  681,  42  N.  Y.  Supp.  14,  the  court 
said: 

"In  an  action  of  a  letcal  nature,  the  rights 
of  the  parties  must  be  determined  as  they  ex- 
isted at  the  commencement  of  the  action,  except 
so  far  as  the  situation  has  since  been  changed 
unfavorably  to  the  plaintiff's  claim,  either  In^  his 
own  act  or  by  operation  of  law  (Abb.  Trial 
Brief  on  Pleadings,  414,  8  S02;  Styles  v.  Fuller. 
101  N,  Y.  622  [1  N.  B,  348] ;  Ferris  v.  Tanue- 
baum  [Com.  PI.]  15  N.  Y.  Snpp.  295);  the  rea- 
son being  that  in  such  actions  the  statute  tdves 
costs,  and,  as  they  ought  not  to  be  charged  on 
a  plaintiff,  who  had  good  reason  to  sue,  the 
defendant  ought  to  get  leave,  and  then  the  court 
can  impose  terms  fAbb.  Trial  Brief  on  Plead- 
ings, supra;  Ferris  v.  Tannebaum,  supra). 
Hence  (wlfli  these  exceptions)  no  answer  which 
sets  up  as  a  defense  any  essential  fact  that  did 


not  occur  until  after  salt  brought  Is  bad  in  an 
action  of  a  l^al  nature,  even  In  those  jurisdic- 
tions where  equitable  defenses  can  be  pleaded. 
But  if  plaintiff's  own  voluntary  act,  pending 
the  acdon,  has  impaired  or  discharged  bis  cause 
of  action  as  by  compromise  or  release,  •  •  • 
the  defendant  may  set  up  the  fact  in  his  answer, 
unless  it  occurred  after  issue  Joined,  in  which 
case  it  can  o:^  be  set  up  by  supplemental  an- 
swer. Abb.  Ttial  Brief  on  Pleadings,  above. 
The  ground  for  this  distinction  is,  I  think,  snb- 
BtantiaL" 

And  in  the  syllabus: 

"Costs  are  but  an  incident  to  the  debt,  and, 
if  the  latter  is  extinguished  by  tender  and  ac- 
ceptance, no  costs  can  be  recovered  unless  ex- 
pressly reserved  by  agreement  between  the  par- 
ties." 

There  Is  no  conflict  in  what  we  bold  here 
and  what  we  held  in  Interstate  Crude  Oil  Ca 
T.  Young,  29  Okl.  465.  118  Paa  267.  Here 
was  an  executed  settlement  of  the  action 
brought  about  by  the  change  of  possession  of 
the  property  in  controversy  and  a  consequent 
extinguishment  of  tbe  subject-matter  ot  the 
action  out  of  court  with  no  agreement  as  to 
coste.  There,  by  stipulation,  an  executory 
contract  of  settlement,  signed  1^  the  parttes, 
was  brought  into  court  containing  an  agree- 
ment which  was  not  Intended  to,  and  did  not, 
extinguish  the  subject-matter  of  the  action  on* 
til  the  court,  on  motion,  rendered  Judgmoit 
pursuant  thereto,  and,  In  so  doing,  correctly 
carried  Into  that  Judgm^t  the  part  of  the 
stipulation  as  to  the  costs.  While  the  record 
la  not  as  fully  steted  In  the  opinion  as  It 
might  be,  this  was  all  the  court  did  In  that 
case,  for  In  the  syllabus  we  say: 

"Where  the  parties  stipulate  for  the  settlement 
of  an  action,  providing  that  each  shall  pay  Ids 
own  costs,  the  court  does  not  thereby  lose  ju- 
risdiction thereof,  but  may  retain  the  same, 
award  and  tax  costs,  and  render  Judgment  there- 
for in  accordance  with  the  terms  of  the  stipula- 
tion." 

The  Judgment  of  tbe  trial  court  la  reveiaed 
and  rendered.  All  the  Justices  concur. 


CHENOWBTH  et  al.  v.  BUDGE.  (No.  1440.) 
(Supreme  Court  of  Arizona.   March  1,  1815.) 

1.  Appbal  and  EaaoB  (i  722*)— Bsvisw  — 

Fundamental,  Kbror. 

Without  some  attempt  by  counsel  to  ob- 
serve the  rules  of  practice  of  the  t^upreme 
Court,  it  is  not  called  upon  to  consider  the  rec- 
ord filed  on  appeal,  further  than  to  look  for 
fundamental  error  appearing  upon  the  face 
thereot 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Frror.  Cent  Dig.  |S  2990-2996;  Dec.  Dig.  1 
722.*] 

2.  Schools  and  School  Dibtbicts  d  97*)— 
School  Buildinos— Election— Statutes. 

Under  Civ.  Code  1913,  par,  2780,  providing 
that  high  school  districts  may  vote  bonds  the 
same  as  common  school  districts,  paragraph 

2736,  requiring  the  board  of  trustees  of  any  dis- 
trict in  their  Judgment  or  upon  petition  of 
school  electors  to  call  an  election  to  determine 
whether  bonds  of  the  district  shall  be  issued 
for  purchasing  or  leasing  school  lots,  paragraphs 

2737,  2738,  providing  the  election  procpdure 
and  notice,  and  paragraph  2740,  providing  for 
a  canvass  of  the  returns  and  that  after  a  ma- 


*For  other  cases  see  same  topio  end  section  NUMBBR  in  Dec  Dig.  a  Axo.  Dig.  Key-No,  Swiss  *  Bmp'r  Indexes 
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jority  vote  th*  nperrlwwi  may  lasoe  bonds,  no 
election  for  the  pnrpoKS  of  locating  k  high 
school  prior  to  issnanoe  and  sale  of  bonds  U 
necessarr. 

[Ed.  Note.— For  other  easeb  see  Schools  and 
School  Districts,  Cent  Dig.  f|  224-232;  Dec. 
Dig.  S  97.*] 

S.  Evidence  (§  83*)— PfiKsuHFTiON— Pbbiobm- 

ANCE  OF  OfFICIAI.  DUTY. 

Where  tbe  official  acta  of  pablic  officers  are 
not  questioned,  it  will  be  presumed  that  they 
performed  tbeir  du^. 

[Ed.  Note.— For  other  caBes.  nee  Evidence, 
Cent  Di«.  S  105;  Dec.  Dig.  |  S3.*] 

4.  Appeaj.  and  IDbiob  (f  719*)— Puhdaubn- 

TAI,  EbBOB— REVBBBAL. 

Where  judgment  on  a  record  embodying  no 
caase  of  action  was  rendered  for  plaintiff,  there 
was  fundamental  error  requiring  reveraal,  though 
no  error  was  asirtgned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  28^^082,  S480;  Dec 
Dig.  I  719.*] 

Appeal  from  Superior  Ooort,  Santa  Omz 
County;  W.  A.  O'Connor,  Judge. 

Action  for  Injunction  by  W.  O.  Budge 
against  W.  F.  Chenoweth  and  others,  con- 
stitutiDg  the  Board  of  Trustees  of  School 
District  No.  1,  Santa  Cniz  County,  Ariz,, 
and  A.  S.  Henderson  and  others,  constituting 
the  Board  of  Supervisors  of  Santa  Crnz 
County.  Judgmeut  for  plaintiff,  and  defend- 
ants appeal.   Reversed  and  remanded. 

The  parties  to  this  cause  have  stipulated 
that  the  findings  of  the  court  are  the  facts 
of  this  case.   The  findings  are  as  follows: 

That  heretofore,  to  wit  on  or  about  the 
11th  day  of  May,  1912,  at  an  election  in  No- 
gales  school  district  No.  1,  Santa.  Cruz  county, 
Ariz.,  reeolarly  called  for  that  purpose,  the  ma- 
jority of  the  qnalified  school  electors  voted  in 
favor  of  establishing  a  high  school  in  the  said 
district. 

"2.  That  at  the  call  of  the  county  superin- 
tendent of  schools  a  mass  meeting  of  the  school 
electors  of  said  district  was  held  witbin  15  days 
thereafter,  to  wit,  on  tbe  24th  day  of  May, 
1912,  which  selected  the  grammar  school  build- 
ing as  a  temporary  place  in  which  to  carry  on 
the  high  sdiooL 

"3.  That  neither  within  15  days  of  the  elec- 
tion of  May  11,  1912,  nor  at  any  time  prior  to 
the  hearing  of  this  action,  was  there  held  any 
election  oi  the  school  electors  of  the  said  dis- 
trict, either  at  the  call  of  tbe  county  superin- 
tendent of  schools  or  otherwise,  for  the  purpose 
of  tocating  the  said  high  school. 

"4.  That  it  is  admitted  by  the  parties  hereto 
that  on  tbe  2d  day  of  May,  1914,  a  majority  of 
the  qualified  electors  of  the  said  district  voted 
at  an  election  duly  and  regularly  called  and 
conducted  in  accordance  with  the  provisions  of 
sections  44,  45  and  46,  chapter  77,  of  the  Acts 
of  the  Begular  Session.  First  Legislature  of 
the  State  of  Arizona  (paragraphs  2736,  2737, 
2738,  and  2780,  Revised  Statutes  of  Arizona  of 
1913),  to  issue  bonds- of  the  said  school  dis- 
trict to  the  amount  of  $90,000,  and  sell  them 
for  the  purpose  of  raising  money  with  which  to 
pnrcbase  a  nigh  school  site  or  lots,  in  tbe  town 
of  Nogales,  or  within  the  said  district,  to  erect 
a  high  school  building  thereon,  supply  the  same 
with  necessary  furniture  and  apparatus,  and 
improve  the  grounds  thereof ;  ana  that  all  sub- 
sequent steps  have  been  duly  and  regularly  talt- 
en  by  the  proper  authorities  of  the  said  dis- 
trict and  county  to  issue  and  sell  the  said 


bonds,  and  that  thev  are  now  ready  for  delivery 
to  the  poichaMTs  thereof." 

The  action  was  oommenced  by  a  retdd^t 
taxpayer  and  guallfled  school  district  Sector 
against  the  board  of  education  and  the  board 
of  supervisors  of  the  county,  seeking  to  have 
the  bonds  declared  Invalid  and  to  restrain 
the  sftld  otflcers  from  delivering  the  said 
bonds  to  the  purchasers  of  the  bonds,  and  to 
restrain  the  officers  from  holding  an  election 
for  the  purpose  of  changing  the  locattou  of 
the  high  school  and  to  relocate  the  same,  be- 
cause— 

"no  election  of  the  qualified  school  electors  of 
tbe  said  district  for  the  purpose  of  locating  the 
high  school  was  called  by  the  county  superin- 
tendent <^  schools  witbin  15  days  after  the  ma- 
jority of  the  qualified  school  electors  of  said  dis- 
trict voted  to  establish  and  maintain  a  high 
school  in  tbe  said  district,  or  at  any  time  prior 
to  the  issuance  of  tbe  said  bond  issue;  *  *  * 
U»t  such  an  election  was  necessary,  and  a  con- 
dition precedent  to  the  lawful  issuance  of  any 
bonds  of  the  said  district  •  •  •  " 

Tbe  defendants  admit  the  facts  pleaded, 
but  deny  the  legal  effect  of  the  facts  admit- 
ted. Upon  a  trial  had  the  court  made  the 
foregoing  findings  of  fact,  and  thereon  ren- 
dered Judgment  for  plaintiff,  declaring  the 
bonds  Invalid,  and  entered  an  order  restrain- 
ing the  defendants  from  proceeding  In  any 
manner  from  completing  the  sale  and  deliv- 
ery of  the  bonds.  From  this  judgment  the 
defendants  lULve  appealed. 

Other  facta  appear  In  the  <q>lnion  of  the 
court 

S.  F.  Noon,  Co.  Atty.,  of  Nogales,  for  ap- 
pellants. B).  B.  Purdum,  of  Nogales,  tor 
appellee. 

CUNNINGHAM,  J,  (after  stating  the  facta 
as  above).  The  parties  have  stipulated  that 
tbe  record  c<m8lsta  of  tbe  complaint,  an- 
swer, judgment  motlcm  for  new  trial,  notice 
of  appeal,  and  the  stipulation  signed  by  the 
attorneys  for  the  respective  parties  and 
approved  by  the  trial  judg&  The  stipulation 
contalsa  this  proviatMt: 

"It  Is  further  stipulated  and  agreed  that  the 
only  question  or  issue  submitted  for  the  consid- 
eration and  decision  of  the  Supreme  Court  in 
this  appeal  is  whether  or  not  the  mass  meeting 
held  by  the  electors  of  N<«a1es  school  district 
No.  1,  Santa  Cruz  coun^,  Ariz.,  on  the  25th 
day  of  May,  1912,  was  or  was  not  a  compli- 
ance with  law;  and.  if  not  a  compliance  with 
law,  did  the  subseqaent  acts  of  die  board  of 
trustees  of  No«a1es  school  district  cure  such 
omission  or  detect  and  render  the  bond  Issue 
valid?" 

[1]  Counsel  bare  filed  no  briefls  In  tbe 
case,  nor  fwraally  assigned  errors,  and  the 
court  has  received  no  assistance  from  that 
source.  Tbe  above  stipulation  seems  to  have 
been  treated  by  the  parties  as  embodying  the 
whole  question,  and  as  a  soffldent  assign- 
ment of  errors.  Without  some  attempt  on 
tbe  part  of  counsel  to  obswve  the  rules  of 
practice  cstabllsdied  in  this  court,  we  are  not 
called  upon  to  consider  the  reoord  filed  on 
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appeal,  fortliar  tban  to  look  Into  It  for  ftmda- 
mental  emn  appearing  npiHi  the  face  of  the 
record  presented.  For  this  purpoae  we  will 
examine  the  complaint.  In  order  to  determine 
whether  a  c&nse  of  action  Is  stated  thereby, 
and.  If  80,  whether  the  Judgment  is  resptmsiTe 
to  the  complaint. 

[2]  The  complaint  sets  forth  as  gronnds  for 
action  that  no  electl<m  at  the  Qualified  sdiool 
electors  of  the  district  had  beea  held  for 
the  purpose  of  locating  the  high  school  In 
the  district  prior  to  the  time  when  the  bonds 
were  ordered  issued  and  sold.  The  complaint 
admits  that  a  majority  ot  the  qualified  school 
electors  of  the  district  had  voted  to  establish 
and  maintain  a  high  school  In  the  district 
but  contends  that  the  election  to  locate  the 
high  school  In  tbe  district  prior  to  the  is- 
suance of  the  bonds  was  necessary  and  a 
condltlMi  precedent  to  the  lawful  issuance 
of  any  bonds  o£  the  district,  "and  that  on 
account  of  the  failure  to  bold  the  said  elec- 
tion for  the  purpose  of  locating  tlie  high 
school  the  said  $60,000  bond  Issue  Is  unau- 
thorized by  law,  illegal,  and  void."  The 
judgment  Is  that  the  bonds  are  unauthorized 
and  Tcdd,  following  a  finding  "that  an  elec- 
tion to  select  a  location  for  the  high  school, 
was  necessary,  and  a  condition  precedent  to 
the  lawful  Issue  of  any  bonds  of  said  dis- 
trict." 

The  statutes  In  force  authorlzlDg  the  is- 
suance of  bonds  of  a  high  school  district  are 
paragraphs  2780,  2736,  2737,  and  2738,  Civil 
Code  1913.  Paragraph  2780  provides  that 
high  school  districts  may  vote  bonds  "for 
the  same  purpose  and  in  the  same  manner 
as  common  school  districts."  Paragraph  2736 
provides  that: 

"The  board  of  trustees  of  any  school  district 
may,  whenever  in  their  judgment  it  ia  advisa- 
ble, and  must,  upon  petition  of  fifteen  per  cent, 
of  the  school  electors,  as  shown  by  the  poll  list 
at  the  lest  preceding  annual  school  election,  re- 
siding in  the  district,  call  an  election  for  the  fol- 
lowing purposes :  •  •  *  (41  To  decide  wheth- 
er the  bonds  of  tbe  district  snail  be  issued  and 
sold  for  tbe  purpose  of  raising  money  for  pur- 
chasing or  leasing  school  lots,  for  building 
school  houses,  and  supplying  same  with  furni- 
ture and  apparatus,  and  improving  grounds,  or 
for  the  purpose  of  UqnidatiDg  any  indebtedness 
already  incurred  for  such  purposes.   •   •   *  " 

Paragraph  2737  provides  the  procedure  re- 
quired to  be  followed  in  calling  tbe  election 
by  giving  notice  of  the  holding  of  the  elec- 
tion and  the  time  notice  must  be  given. 
Paragraph  2738  prescribes  the  contents  ot 
the  notice.    Paragraph  2740  provides: 

"On  tbe  seventh  day  after  said  election,  at 
1 :00  o'clock  p.  m.,  the  returns  having  been 
made  to  the  board  of  trustees,  the  board  must 
meet  and  canvass  said  returns;  if  it  appear 
that  a  majority  ot  tbe  votes  cast  at  said  elec- 
tion were  in  favor  of  issuing  such  bonds,  then 
the  board  shall  cause  an  entry  of  that  fact  to 
be  made  upon  its  minutes  and  shall  certify  to 
the  board  of  supervisors  of  the  county  all  tbe 
proceedings  uud  in  the  premises,  and  thereupon 
suid  board  of  superviRors  shall  be  and  they  are 
hereby  authorized  and  directed  to  issue  the  bonds 


of  such  district,  to  the  nomber  and  amotmt  pro- 
vided in  such  proceedings,  payable  out  M  tbe 
building  fund  of  such  district,  naming  tbe  same, 
and  the  money  shall  be  raised  by  taxation  upon 
the  taxable  property  in  said  district  for  tbe  re- 
demption of  said  bonds  and  the  payment  of  the 
interest  thereon:  Provided,  that  no  school  dis- 
trict shall  iwoe  bonds  for  the  purposes  herein 
specified  to  an  amount  In  the  aggreKate,  includ- 
ing tbe  ezistine  iadebtedness,  exceeding  six  per 
cent,  on  the  value  of  tbe  taxable  propwty  with- 
in such  school  district,  to  be  ascertamed  by  tbe 
last  assessment  of  state  and  coun^  taxes  pre- 
vious to  the  Issuing  of  such  bonds.*' 

We  find  no  provision  of  the  law  requiring 
as  a  condition  precedent  to  the  Issuance  of 
the  bonds  of  a  school  district  for  tbe  purpose 
of  raising  money  with  which  to  purchase  a 
high  school  site  or  lots  and  to  erect  a  school 
building  thereon,  and  supply  the  same  with 
necessary  furniture  and  apparatus,  and  im- 
prove the  grounds,  the  holding  of  an  elec- 
tion to  locate  the  school  building.  No  such 
requirement  exists.  Such  election  Is  unnec- 
essary to  the  authorlstatlon  of  the  Issue  of 
bonds  of  the  district  for  the  purposes  men- 
tioned. 

[3]  Appellee  In  his  complaint  makes  no 
contention  of  other  omission  to  follow  the 
law,  and  as  the  officers  are  public  officers 
we  must  presume  for  the  purposes  of  this 
case  that  they  performed  their  duty.  They 
are  not  required  to  call  or  hold  an  election 
for  tbe  purpose  of  locating  the  high  school 
within  15  days  after  a  majority  of  the  quali- 
fied school  electors  of  the  district  voted  to 
establish  and  maintain  a  high  school,  before 
bonds  of  the  district  could  be  lawfully  Is- 
sued for  the  purposes  stated  above.  If  the 
officers  Called  to  substantially  follow  the  re- 
quirements of  the  statutes,  supra,  such  fail- 
ure Is  not  the  subject  of  plalntifC's  complaint 

[4]  As  the  record  stands,  the  judgment  <tf 
the  court  is  based  npon  an  erroneous  proposl- 
tl<m  of  law,  embodyli^  no  cause  of  action, 
and  disdoses  fundamental  error,  Judg- 
ment is  reversed,  and  the  cause  remanded, 
with  instructions  to  permit  the  plaintUf  to 
amend  his  complaint.  If  desired,  so  as  to 
set  forth  a  cause  of  actlcm,  and  take  such 
further  proceeding  as  the  law  requires. 

Reversed  and  remanded. 

ROSS,  C.  J.,  and  FRANKLIN,  X,  concur. 


OKLAHOMA  CITY  et  aL  v.  DUHMH. 
(No.  3814.)  , 

(Supreme  Court  of  Oklahoma.   Dec.  22,  1914.) 

(SvUabiu      *^  Court.} 

Municipal  Oorpobations  ({  950*)— Bonnfr— 
Patment  —  Funds  Avaxlabu  —  "Sepabatb 

SnsciAi,  Fund.'* 

Act  approved  April  17,  1908  (Laws  1907- 
08,  c.  10),  providing  for  the  payment  of  bonds 
Issued  pursuant  thereto,  provides  that  assess- 
ments to  pay  said  boads  shall  bear  7  per  cent, 
interest  per  annum  if  paid  at  maturity  and  18 
per  cent,  thereafter  as  a  penalty.    It  further 
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proTides  tliat  said  bonds  before  matarit?  shall 
bear  Interest  at  the  rate  of  6  per  cent,  per  an* 
DUtn  nntil  paid.  fi'eM,  that  the  1  per  cent  in- 
terest collected  pursuant  thereto  in  excess  of  the 
6  per  cent  interest  provided  for  in  the  bonds 
constitatM  a  part  of  the  separate  special  fund 
provided  for  In  the  statute,  and  as  such  la  prop- 
erly applicable  to  the  payment  of  said  bonds 
when  due  and  payable. 

[Ed.  Note.— For  other  cases,  see  Municipal 
C^grattoiw,  Cent  Dis.  Ifl  902-910;  Dec.  SSig. 

Error  from  Superior  Court,  OlElahoma 
County ;  Edward  Dewes  Oldfleld,  Judge. 

Action  by  Herman  Dubme,  Jr.,  against  the 
City  of  Oklahoma  City,  a  municipal  corpora- 
tion, and  another.  Judgment  for  plaintiff, 
and  defendants  bring  vnoi.  Affirmed. 

J.  W.  Johnson,  of  Oklahoma  GUy*  tor  plain- 
tiffs In  error.  O.  A.  Paul,  of  Oklaboma  Olty* 
for  defendant  In  error.  M.  D.  UlAy,  of  BQ 
Bene,  amicus  cnrise. 

TURNER,  J.  This  is  a  proceeding  com- 
menced In  the  trial  court  upon  an  agreed 
statement  of  facts  pursuant  to  Rev.  t^vps 
lOlO,  8  S303.  providing  for  the  submission  of 
a  controversy.  The  facts  submitted  are  that 
defendant  in  error  Is  the  owner  of  paving 
bond  No.  71  of  series  No.  7S,  Issued  by  the 
municipality  of  Oklahoma  City  for  the  im- 
provement of  Classen  Boulevard;  that  said 
bond  is  past  due  and  remains  unpaid,  al- 
though duly  presented  to  the  city  treasurer 
for  payment;  that  at  the  time  the  dty  treas- 
urer bad  collected  and  had  within  the  treas- 
ory  a  fund  snfficient  In  amount  to  pay  said 
bond  derived  by  setting  aside  1  per  cent,  of 
the  7  per  cent  Interest  collected  as  assess- 
ments, the  same  being  In  excess  of  the  6  per 
cent  provided  by  law  to  be  paid  upon  this 
and  other  street  improvement  bonds.  The 
question  for  os  to  determine  la— 
"whether  said  1  per  cent,  so  collected  by  raid 
aty  and  placed  in  said  special  fund  shall  be 
paid  to  the  pereons  holding  matured  bonds  and 
bterest  coupons  upon  presentation  thereof  to 
the  dty  treasurer."^ 

We  tblnb  so,  for  the  reason  that  the  stat- 
ute says  so.  The  statute,  among  other  things, 
provides  that  one-tenth  of  the  principal  of 
these  bonds  shall  become  due  and  payable  on 
September  10th  of  each  year,  together  with  in- 
terest on  the  amount  of  the  bonds  unpaid. 
The  bonds  before  maturity  are  required  to 
bear  not  exceeding  6  per  cent,  interest  per  an- 
num and  after  maturity  tutll  paid,  10  per 
cent  per  annum.  Assessments  to  meet  the 
bonds  are  payable  In  10  equal  annual  Install- 
ments, and  bear  interest  at  the  rate  of  7  per 
coit  per  annum  if  paid  at  maturl^  and  18 
per  cent,  after  maturity  as  a  penalty,  and  "are 
payable  in  each  year  at  such  time  as  the  ser* 
eral  InstalUneats  of  the  assessments  are  made 
payable  each  year."  These  amounts,  Inclnd- 
ing  interest,  when  collected  are  denominated 
by  statute  "assessments,"  and  should  be  cov- 
ered in  to  the  treasury  as  one  fund.  With  ref- 


erence to  the  same  Hie  statute  (Act  April  17, 
1908 ;  Laws  1907-4)6,  c.  10)  provides: 

"It  shall  be  the  duty  of  the  dty  clerk  to  keep 
an  accurate  account  of  all  such  collections  by 
him  made,  and  to  pay  to  the  city  treasurer 
daily  the  amounts  of  such  asBesaroents  collected 
by  him,  and  the  amounts  so  collected  and  paid  to 
the  city  treasurer  shall  constitute  a  separate 
special  fund  to  be  used  and  applied  to  the  pay- 
ment of  such  bonds  and  the  interest  thereon  and 
for  no  other  purposes." 

It  will  be  noted  that  the  statute  provides 
that  all  such  assessments  "shall  constitute  a 
separate  special  fund,"  not  funds.  As  one 
fund  Is  contemplated,  the  confusion  arose  In 
this  case  by  segregating  the  1  per  cent  col- 
lected over  and  above  the  Interest  provided 
for  in  the  face  of  the  bonds  and  withholding 
it  from  being  applied  in  payment  thereof. 
This  was  unwarranted  under  the  law.  The 
statute  Is  plain,  and  as  this  1  per  cent  is  a 
part  of  the  separate  special  fnnd  collected  for 
the  purpose  of  paying  these  bonds,  It  must  iK 
so  applied  pursuant  to  the  statute. 

There  is  nothing  in  Bpitzer  v.  City  of  El 
Reno,  41  Okl.  430,  138  Pac.  797,  In  conflict 
with  this  opinion. 

The  Judgment  of  the  trial  court  is  affirmed. 
All  the  Justices  concur,  except  KANE,  O.  J., 
absent  and  not  participating. 


BRADLBT  et  al.  T.  OODDARD.  (No.  3822.) 
(Supreme  Court  of  Oklahoma.  Dec.  22,  1914.) 

(SyOabut  by  tA«  Court.) 

1.  Ikdians  ({  15*)  —  Allotmbntb  —  Removal 
OF  RESTBionons— Opebatiozt  of  Statutb. 

As  to  a  CRtain  portion  of  the  lands  of  the 

Creek  Nation,  namely,  those  held  by  a  certain 
class  of  citixens,  to  wit,  allottees  not  of  Indian 
blood,  and  (In  the  event  of  their  death) 
their  heirs,  Congrees  by  the  Act  of  April  21, 
1904  (chapter  1402,  83  Stat  204),  removed  all 
restrictions  upon  alienation,  thereby  granting 
to  such  allottees  or  to  such  heirs  power  to  con- 
vey all  lands  allotted  to  or  inliented  by  them, 
except  the  portion  designated  aa  a  homestead 
wtiile  the  allottee  lived,  and  the  lands  of  mi- 
nors during  their  minority. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  8S  17,  29,  34,  37-44;  Dec.  Dig.  | 
15.*] 

(Additionol  ByHaiitt  by  Editorial  Statf.) 

2.  iNDiAWs  (S  15*)  —  Alienation  of  Allot- 
mbut— Removal  or  REsraicnoNs— "Allot- 

ISEB." 

The  word  "allottees,"  aa  used  in  Act  April 
21,  1904,  c.  1402,  33  Stat  204,  removing  the 
restraint  on  alienations  by  persons  not  of  In- 
dian blood,  except  minors,  refers  to  the  persons 
to  whom  allotments  are  made,  and  not  to  their 
heirs. 

[Ed.  Note.— For  other  cases,  see  Indians. 
Cent.  Dig.  H  17,  20,  84,  87-44;  Dee.  Dig.  | 
IB.* 

For  other  definitions,  see  Words  and  Phrases, 

Second  Series,  Allottee.] 

Error  from  District  Court,  Wagtmer  Coun- 
ty; R.  C.  Allen,  Judge. 

Action  by  George  N.  Goddard  against 
Thomas  F.  Bradley  and  others.  Judgment 
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tar  plalnUfl,  and  defendants  bitog  error. 
Affirmed. 

Powell  &  Wilson,  of  Muskogee,  and  E.  L. 
Kirby,  of  Wagoner,  for  plaintiffs  in  error. 
Robert  F.  Blair  and  Henry  M.  Brown,  both 
of  Wagoner,  Cor  defendant  in  error. 

BLBAKMORE,  J.  This  la  an  action  be- 
gun in  the  district  court  of  Wagoner  county 
by  tbe  defendant  In  error,  as  plaintiff,  against 
the  plaintiffs  in  error,  as  defendants,  to  can- 
cel and  set  aside  a  deed  and  mortgage  ex- 
ecuted to  tbe  plaintiffs  In  error  Bradley  and 
Malone,  respectlrely.  The  cause  was  tried 
to  the  court  without  a  Jury,  and  resulted  In  a 
decree  canceling  said  deed  and  mortgage,  and 
enjoining  plaintiffs  in  error  from  clouding  the 
title,  or  interfering  with  the  possession,  of  de- 
fendant in  error.  The  parttes  will  be  here- 
after referred  to  as  they  appeared  in  the  trial 
courL 

The  facts  are:  That  the  land  Involred 
waa  allotted  to  one  Lncj  Lewis,  a  duly  en- 
rolled freedmas  of  the  Greek  Nation,  not  of 
Indian  blood,  who  was  bom  prior  to  April 
1, 1899,  and  who  died  in  the  year  1001,  an  in- 
fant, nnniarrled  and  wittiont  Issue,  teavlng 
soTTlvlnK  her  father,  John  Lewis,  a  freedman 
dtlsen  of  the  CreiA  Nation,  and  her  mother, 
Dode  Lewis,  a^  nondtlzen  at  said  nati<HL  In 
February,  1905,  John  Lewis  and  Dode  he/wia 
executed  and  delivered  a  warranty  deed  con- 
Teylng  to  plalntlfF  a  portion  of  die  allotment 
of  said  Lucy  Lewis,  and  In  February,  1906, 
executed  a  warranty  deed  conveying  to  plain- 
tiff tbe  remainder  of  said  allotment  That 
on  the  iSth  of  March,  1900,  the  mother  of 
the  deceased  allottee,  Dode  Lewis,  executed 
and  delivered  a  deed  to  the  defendant  Thom- 
as Bradley,  purporting  to  ctrnvey  to  him  the 
entire  allotmoit  That  afterwards,  on  March 
28,  1911,  the  father  of  tbe  deceased  allot- 
tee, John  Lewis,  executed  a  mortgage  upon 
the  entire  allotment  to  the  defendant  Lewis 
B.  Malone.  The  plaintiff  was  In  possession 
of  the  lands  under  the  conveyance  made  to 
htm. 

[1 , 2]  The  allotment  was  made  under  tbe 
provisions  of  the  Act  of  March  1,  1901  (31 
Stat  at  L.  866,  c.  676),  as  modified  by  the 
Act  of  June  30,  1902  (32  Stat  at  L.  600.  Ic' 
1323).  By  the  terms  of  the  Act  at  March  1, 
1901,  it  was  provided: 

"I^ds  allotted  to  citizena  hereunder  shall 
not  *  *  *  be  alienable  by  the  allottee  or  his 
heirs  at  any  time  before  the  expiration  of  five 
years  from  tlie  ratification  of  this  agreement, 
eicept  with  the  approval  of  the  Secretary  of 
the  Interior." 

By  section  16  of  the  Act  of  Congress  of 
June  80, 1902,  it  la  provided: 

"Lands  allotted  to  citizens  shall  not  In  any 
manner  whatever,  or  atony  time  be  incumbered, 
take,  or  sold  to  secure  to  aattsfy  any  debt  or 
obligation  nor  be  alienated  by  tbe  allottee  or 
his  heirs  before  the  expiration  of  five  years 
from  the  date  of  tbe  approval  of  this  supple- 
mental agreement,  except  with  the  approTaf  of 
the  Secretary  of  the  Interior,  Each  dtlzen  shall 


select  from  his  aUotment  forty  acres  of  land, 

or  a  quarter  of  a  quarter  section,  as  a  home- 
stead, which  Bbail  be  and  remain  nontazable.  in- 
alienable, and  free  from  aur  incumbrance  what- 
ever for  twenty-one  years  from  the  date  ctf  tbe 
deed  therefor,  and  a  separate  deed  shall  be  i»- 
sued  to  each  allottee  for  hia  homestead,  in 
which  this  condition  shall  appear.  Selections 
of  homesteads  for  minors,  prisoners,  convicts, 
incompetents  and  aged  and  infirm  persons,  who 
cannot  select  for  uemselves,  may  be  made  in 
the  manner  provided  for  the  selection  of  their 
allotments,  and  if  for  any  reason  such  selection 
be'  not  made  for  any  citizen  it  shall  be  the  duty 
of  said  commission  to  make  selection  for  him. 
The  homestead  of  each  citizen  shall  remain, 
after  the  death  of  the  allottee,  for  tbe  use  and 
support  of  children  born  to  him  after  May  26, 
1901,  but  if  he  have  no  Buch  Issue  then  he  may 
dispose  of  hia  homestead  by  will,  free  from  the 
limitation  herein  imposed,  and  ff  this  be  not 
done  the  land  embraced  in  his  hemestesd  shall 
descend  to  his  heirs,  tne  from  sndi  limitation, 
according  to  the  laws  of  descent  herein  others 
wise  prescribed.  Any  agreement  or  convey- 
ance of  any  kind  or  character  violative  of  any 
of  the  provisions  of  this  paragraph  shall  be  ab- 
solutely void  and  not  susceptible  of  ratification 
in -any  manner,  and  no  rule  of  estoppel  shsU 
ever  prevent  the  assertion  of  its  invalidity." 

Under  these  provisions  the  restraint  upon 
alienation  was  a  limitation  attaching  to  and 
running  with  the  land.  In  no  vrlse  dei>endent 
upon  the  life  or  death  of  the  allottee.  Good- 
rum  V.  Buffalo.  162  Fed.  817,  89  C  C.  A.  620; 
In  re  Lands  of  OvlUxed  Tribes  (D.  OO  100 
Fed.  811. 

"The  inalienability  of  the  allotted  lands  was 
not  due  to  the  quality  of  the  interests  of  the  al- 
lottee, but  to  the  expressed  restrictions  im- 
posed." Goat  V.  United  States.  224  U.  S.  4B8, 
32  Sup.  Ot  644,  66  L.  Ed.  811. 

By  tbe  Act  of  Congreaa  of  April  81,  1904 
(83  Stat  at  L.  204,  a  1409),  it  was  provided: 
"And  all  tbe  restrfctiois  i^on  the  alienatkw 

of  lands  of  all  allottees  of  either  of  the  Five 
Civilized  Tribes  of  Indians  who  are  not  of 
Indian  blood  except  minors,  are,  except  as  to 
homea leads,  hereby  removed." 

Neither  the  allottee  nor  her  heirs  were  of 
Indian  blood.  The  sole  question  decisive 
of  this  case  la:  Were  the  restrictions  upon 
the  alienation  of  said  lands  removed  by  the 
Act  of  April  21,  1904? 

What  were  the  restraints  upon  the  aliena- 
tion of  the  lands  in  question  at  the  time  of 
the  passage  of  tbe  Act  of  April  21,  1904, 
which  could  have  been  removed  thereby? 
Manifestly  such  restraints  were:  (1)  That 
during  the  periods  prescribed  by  the  aUot- 
ment act  no  dtlzen  to  whom  lands  had  been 
allotted  could  alienate  the  same  (except  a 
portion  with  the  approval  of  the  Secretary 
of  the  Interior);  and  (2)  if  such  allottee  died, 
his  heirs  during  said  periods  could  not  con- 
vey such  lands.  The  allottee  was  restrained 
from  alienating  during  his  lifetime — and  aft- 
er his  death  his  belrs.  These  restrlctkma 
were  Impressed  upon  all  lands  allotted  to 
Greek  dtlzens  during  their  lifetime^  regard- 
less of  Indian  blood. 

As  to  a  [>oraon  of  these  lands,  namely, 
those  held  by  a  certain  class  of  dtlsens,  to 
wit,  allottees  not  of  Indian  blood,  and  On 
tbe  event  ot  their  deatb)  thdr  bdrs,  Qm- 
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gress,  by  the  Act  of  April  21,  1004,  removed 
all  restrictions  upon  alienation,  thereby 
granting  to  such  allottees  or  to  Buch  heirs 
power  to  convey  all  lands  allotted  to  or  In- 
herited by  them,  except  the  portion  desig- 
nated as  a  homestead  while  the  allottee  lived, 
and  the  lands  of  minora  during  their  minor- 
ity. 

RestrlctloDs  upon  the  alienation  of  these 
lands  applied  solely  to  allottees  and  to  the 
heirs  of  deceased  allottees  thereof,  and  conld 
be  removed  only  as  afTecting  conv^ances 
made  by  such  allottees  or  such  heirs.  Pro- 
tection <a  the  rights  of  the  living  was  alone 
contemplated  by  the  legislation  imposing  re- 
strictions, and  the  act  removiiig  such  restric- 
tions conld  have  had  regard  only  for  the 
lands  and  rights  of  living  owners. 

The  restraint  upon  alienation  provided  by 
the  Act  of  June  SO,  1902,  supra,  being  a  lim- 
itation, ranning  with  the  land,  upon  the  pow- 
er of  tile  allottee  during  his  lifetime  and  of 
his  heirs  after  his  death  to  convey  the  same, 
the  obvious  purpose  of  Congress  in  removing 
such  restriction  upon  the  lands  of  a  certain 
dasB  of  persons  was  to  permit  those  per- 
sons, having  title  to  snch  lands  either  by  al- 
lotment or  by  Inheritance,  to  convey,  and 
therefore  must  necessarily  have  referred  to 
and  removed  restrictions  upon  the  power  of 
heirs  of  deceased  allottees  to  convey  such 
lands.  Deceased  allottees  could  not  have 
been  contemplated,  and  as  to  the  lands  which 
had  been  allotted  to  them  only  the  rights  of 
their  heirs  who  took  title  under  the  provi- 
sions of  the  allotment  act  could  have  been 
affected. 

In  Parkinson  v.  Skelton,  38  Okl.  818,  128 

Pac.  181,  It  Is  said  in  the  syllabus: 

'The  word  'allottees,*  as  used  in  Act  April  21, 
1904,  c.  1402,  33  8l  at  L.  204,  zefers  to  the 
partiM  to  whom  an  allotment  Is  made,  and  not 
to  their  heirs;  and  where  the  allottee  under 
the  said  act  would  have  been  authorized  to 
alienate  his  land,  bad  he  lived,  the  some,  on 
his  death,  was  alienable  by  his  heirs,  without 
reference  to  their  blood." 

In  United  States  v.  Jacobs.  195  Fed.  707, 
116  G.  C.  A.  507,  a  case  in  which  a  member 
of  the  Creek  tribe  had  died  prior  to  allotment, 
and  the  lands  to  which  he  would  have  been 
entitied  If  living  had  been  allotted  to  his 
heirs,  It  was  said  by  the  United  States  Clr- 
cnit  Court  of  Appeals  for  the  Eighth  Circuit: 

"The  Act  of  April  21,  1904,  above  quoted, 
says,  'And  all  restricti<mi  up<m  the  alienation 
of  lands  of  all  allottees,  except  mioorg,  are  re- 
moved.' This  was  not  a  removal  of  the  restric- 
tion upon  alienation  by  the  allottee  only,  but 
was  greneral  and  applied  to  allottees  or  heirs 
of  allottees,  except  id  cases  only  of  minora,  and 
no  claim  Is  mue  that  any  of  the  heirs  of 
Peartie  Jacobs  were  minors.  Hence  it  Is  clear 
that  there  was  no  restriction  upon  the  aliena- 
tion by  them." 

In  construing  section  16  of  the  Act  of  Con- 
gress of  June  80,  1002,  supra,  Judge  Camp- 
bell of  the  United  States  District  Court  for 
the  Eastern  District  ot  Oklahoma  said: 


"I  therefore  conclude,  in  view  of  the  entire 
section,  studied  In  the  light  of  cotemporaneoos 
legislation  regarding  the  other  tribes,  and  the 
purpose  sought  to  be  accomplished,  that  the  only 
reasonable  construction  is  that  the  parties  to 
the  agreement  intended  that  upon  the  death  of 
the  Creek  allottee,  In  the  absence  of  the  chil- 
dren mentioned,  whether  before  or  after  the 
expiration  of  tbt  five  yeara'  restriction  period 
affectinK  bis  surplus  his  homestead  allotment 
should  oecome  immediately  alienable  by  his 
devisees  in  case  of  will,  and  by  his  heirs  in  the 
absence  of  a  wUL"  In  re  I^nds  of  Civilized 
Tribes,  supra. 

Plaintiff  having  deeds  from  both  the  ftither 
and  motbOT  of  the  deceased  allottee.  It  Is 
unnecessary  here  to  determine  the  question 
as  to  vhetber  the  nondtiaen  parent  inherited 
any  part  of  said  aliotmoit.  HoweTer^  the 
Supreme  Court  of  the  United  States  in  the 
recent  case  of  Skelton  v.  Dill,  236  U.  S.  206, 
35  Sup.  Ct  eo,  S»  Ll  Sd.  — in  wbidk  the 
same  question  was  raised,  said: 

"Both  parties  are  claiming  under  deeds  from 
the  father  and  mother,  so  we  pass  the  Question 
of  who  were  the  true  heira  of  the  deceased 
child,  observing  only  that  under  section  6  of 
the  supplemental  act,  in  the  circumstances  be- 
fore stated,  the  mother  warn  and  the  father  waa 
not  a  lawful  belr." 

In  that  case  the  mother  was  a  member  of 
the  Creek  tribe  of  Indians,  but  the  fiatber 
was  not  In  the  Instant  case  the  mother  was 
a  nondtizen  and  the  father  a  dtlsen. 

It  followa  from  die  fraegolng  tiiat  the  Judg- 
ment of  the  trial  eonrt  should  be  affiimed, 
end  It  Is  BO  ordered.  All  the  Justices  ooncnr. 


WELKEB  V.  ANNBTT  et  aL,  BMrd  of  Com'rs 
ot  Pawnas  County,    ^o.  3853J 

(Supreme  Court  of  Oklafatma.   Dec  22,  1914J 

(8yUabu$  by  the  OourtJ 
L  OouHTiss  (I  131*)— Daiuobb— liiABnirr— 

StATUTB— "OOUNTT." 

A  county  is  purely  an  auxiliary  of  the 
state,  and  is  not  subject  to' a  liability  which 
is  neither  eqiresdy  nor  impliedly  Imposed  by 
statute. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  S  199 ;  Dec  Dig.  fi  131.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Senes,  County.] 

2.  Counties  (8  146*)— Euinent  Douaik  (| 
2«)  —  Constitutional  Law  —  Liabiutt  — 
Dzppino  Cattle. 

A  comity  is  not  liable  for  purely  conse- 
quential damages  resulting  from  a  tort  com- 
mitted by  its  hoard  of  county  commiaaioners  in 
neglecting  to  provide  a  dripping  pen  and  to 
retain  in  such  pen  until  dry  cattle  (including 
plaintiETs  own)  dipped  by  it  for  the  eradication 
of  ticks  (Morgaropus  annulatus),  as  required 
by  Sesfl.  Laws  1910-11,  pp.  265,  256,  c.  115 
(aections  29-82,  Rev.  Lawa  1910),  in  a  vat 
provided  by  it,  with  plaintiffs  consent,  upon 
his  premises,  before  allowing  such  cattle  to 
go  thence  onto  plaintiff's  grass  and  into  his 
field  of  fodder,  upon  which  they  deposited 
"dip,"  from  which  seven  bead  <h  plaintiffs 
cattle,  ur>ott  eating,  were  poisoned  and  died. 

(a)  This  does  not  show  a  taking  or  dam- 
at^g  of  private  property  for  public  use  with- 
out just  compensation  witiiln  the  Inhibition  of 
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section  24,  art  2  (WUUunB',  |  S2),  of  the  Con- 
st] tntlQn. 

[Ed.  Note.— Fot  other  cuei,  aee  Counties, 
Cent  Dig.  |  212:  Dec.  Dig.  I  146;*  Bmineut 
Domain,  Gent  Dig.  H  3-12;  Dec.  iMg.  1 2.*] 

Commissioner's  Optulon,  Dlylsi<m  No.  1. 
Error  from  District  Court,  Pawnee  County; 
L.  M.  Poe,  Judge. 

Action  by  James  A.  Welker  against  Wal- 
ter Annett  and  others,  the  Board  of  Coun- 
ty Commlssionei-s  of  Pawnee  County.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror. Affirmed. 

Orton  &  McNeill,  of  Pawnee,  for  plaintllf 
in  errOT.  Bedmond  S.  Cole,  Co.  Atty.,  of 
Pawnee,  for  defoidants  In  error. 

THACKER,  0.  Plaintiff  in  error  was 
plaintiff  and  defendant  In  error  was  defend- 
ant In  the  trial  court,  and  this  is  an  aKieal 
plaintiff  from  a  Judgment  upon  a  susten- 
tion of  defendant's  demurrer  to  bis  petition, 
alleging  damages  sustained  In  tlie  death  of 
seven  bead  of  cattle  caused  by  tbelr  eaUng 
fodder  and  grass  upm  which  a  "dip"  employ- 
ed by  the  defoidant  county  through  Its  com- 
missionera  to  eradlcste  ticks  (UOTgaropus  an- 
nulatus)  bad  been  deposited  by  cattle  "dip- 
ped" In  a  vat  erected  with  plaintiff's  permis- 
sion upon  his  premises  and  allowed  to  go 
thence  into  the  platntlffis  fleld  of  sudi  fod- 
der and  grass  wltliout  flrst  Gripping'*  until 
dry  In  a  pen  which  should  have  been,  hat 
was  not,  provided  ther^r  by  the  defendant 

Under  Sess.  Laws  1910-11,  pp.  265,  2Se 
(sections  2&-!S2,  Ber.  Laws  181(Q  and  the 
ndes  and  regulations  of  the  state  board  of 
agriculture  authorlxed  by  these  statutes,  it 
was  the  duty  ot  the  defendant  county  to 
erect  said  vat  and  to  have  erected  said  omit- 
ted pen,  to  "dip"  the  said  cattle,  and  allow 
them  to  "drip"  and  "dry"  In  a  pen  before 
disctiarglng  tliem  to  nm  at  large,  so  aa  to 
prermt  the  poisoning  of  other  animals  or 
themselres  from  such  "dip." 

[1,2]  The  only  question  in  this  case  la  as 
to  whethOT  t3ie  defendant  county  la  liable  in 
an  action  for  damages  on  account  of  the 
negligent  and  tortious  act  of  its  officers  in 
the  discltarge  of  their  ministerial  duty  in 
this  regard. 

The  rule  announced  and  the  reasoning  as 
to  tlie  dual  character  of  audi  ptriltical  or 
dvll  dlTisions  of  a  state  in  the  case  of  Liber- 
ty Township  T.  Bock  Island  Township,  144 
Pat  1025,  decided  at  this  time.  Is  applicable 
here. 

As  Stated  In  1  Dillon,  Munldpal  Corpora- 
tions (5th  Ed.)  S  87  Oiff),  aa  to  counties: 

"They  are  involnntary  political  or  dvii  divi- 
sions of  the  state,  created  by  general  laws  to 
aid  in  the  administration  of  goTeroment. 
•  •  •  They  are  purely  auxiliaries  o£  the 
state;  and  to  the  general  statutes  of  the  state 
they  owe  their  creation,  and  the  statntes  con- 
fer upon  them  all  the  powers  they  poasesa,  pre- 
scribe all  the  duties  toey  owe,  and  impoM  all 
the  liabilities  to  which  tbey  are  subject" 


See  11  407-{IOO;  Board  of  County 

Commissioners  of  Oreer  County  v.  Wateon,  7 
Okl.  174,  54  Pac.  441;  Howard  v.  Bose  Twp. 
of  Payne  County  et  sL,  87  OfeL  1S3,  181  Paa 

683. 

This  action  is  upon  a  tort,  and  the  forego- 
ing authorities  show  that  the  county  Is  not 
liable  thereon. 

It  Is  contended,  however,  that  the  petition 
shows  a  taking  or  damaging  of  private 
property  for  public  use  without  just  com- 
pensation within  the  Inhibition  of  section  24, 
art  2  (Williams',  S  82)  of  the  Constitution; 
but  as  the  damages  are  purely  consequential, 
and  not  the  direct  and  Immediate  result  of 
the  tortious  act  of  the  defendant  we  cannot 
give  our  assent  to  this  proposition.  4  Dillon. 
Municipal  Corporations  (5th  Ed.)-  1  1680 
(092). 

For  the  reasons  stated,  the  judgment  In 
this  case  should  be  affirmed. 

FEB  GUBIAM.  Adopted  In  whola 


BAILEY,   Sheriff,    v.  WILLIAMSON-HAL- 

8ELL-FBAZIEB  CO.    (No.  3700.) 
(Svvrame  Court  of  Oklahoma.    Nov.  10,  1914. 
Behearing  Denied,  Jan.  12,  1915.) 

(Bt/Udbug  by  the  Court.) 

1.  Apfeai,  aptd  Ebbob  a  1008*}— FiirDiHfr— 

CONCLTTSIVEKESe. 

Where  a  cause  is  tried  to  the  court  with- 
out the  intervention  of  a  jury,  a  general  finding 
of  the  court  is  upon  appeu  to  be  given  the  same 
weight  and  effect  as  the  verdict  of  a  jury. 

[Ekl.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8055-3960,  8d&-8M0; 
Dee.  Dig.  |  1008.*] 

2.  Taxation  ({  611*)— CoLLsonoir— Ihxuno- 
■noN— Burden  of  Pboof. 

Under  section  7658,  Comp.  Laws  1909,  the 
bnrden  of  proof  la  upon  the  person  claiming  the 
lien  to  show  that  the  AJtus  Wholesale  Grocery 
Comoany  sold  all  of  its  personal  property  to 
the  Williamson-Halsell-Frazler  Company  after 
its  personal  property  was  assessed,  before  the 
taxes  thereon  were  paid,  and  did  not  retain 
sufficient  property  to  pay  such  taxes. 

[Ed.  Note.— For  other  eases,  see  TantifHi, 
Cent.  Dig.  H  1242,  124&^7;  Dec.  Dig.  | 
Oil.*] 

CommlflSlQOwa'  Opinion.  IMviaton  No.  1. 
Brror  ttom  District  Court,  Jaekeon  Ooonty; 
Frank  Matthews,  Judge. 

Action  by  the  WlUlamson-Halsell-Fmsltf 
Company,  a  corporation,  against  Jolm  D. 
Ballot  sheriff  of  Jadkstm  coun^,  OkL  Judc- 
ment  for  plaintiff,  and  defendant  brings  er* 
ror.  Affirmed. 

J.  M.  Williams  and  M.  L.  Hanklns,  both  of 
Altus,  for  plaintiff  In  error.  Everett  Petry, 
of  Altus,  for  defendant  in  error. 

BITTENHOUSB,  O.  This  action  was 
brought  to  enjoin  J.  D.  Bailey,  sheriff  of 
Jackson  county,  Okl.,  from  levying  a  tax  war* 
rant  for  $710.32  upon  the  property  of  the 
Williamson-Halsell-Frazler  Company,  which 
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pn^ierty  had  been  assessed  for  taxation  for 
tbe  year  1911  as  the  property  of  the  Altus 
Wbolesale  Grocery  Company,  auch  assess- 
ment  being  made  prior  to  the  sale  thereof. 
The  defendant,  as  sheriff  of  said  county, 
filed  answer,  admitting  the  acta  complained 
of  by  the  plalntltr,  but  sought  to  Justify  his 
levy  upon  the  theory  that  the  tax  in  question 
had  been  assessed  against  the  Altus  Wbole- 
sale Grocery  Company,  and  that  the  property 
sought  to  be  seized  was  liable  for  tbe  pay- 
ment of  such  taxes  under  section  TOSS,  Gomp. 
Laws  1909,  which  provides: 

"If  any  person  In  this  state,  after  bis  personal 

Kroperty  is  assessed  and  before  the  tax  thereon 
I  paid,  shall  sell  all  of  the  same  to  any  one 
person,  and  not  retain  sufficient  to  pay  the  taxes 
thereoo,  the  tax  for  that  year  shall  be  a  lien 
thereon,  or  if  auch  property  Is  about  to  be  sold 
at  aoctioa,  or  about  to  tie  sold  at  cost,  then  In 
dtber  of  such  events  the  tax  thereon  shaU  at 
once  become  due  and  payable,  and  tiie  connty 
treaanrer  shall  at  once  issue  a  tax  warrant  for 
tbe  collection  thereof,  and  the  sheriff  shall  forth- 
with collect  it  as  hi  other  cases.  The  one  owing 
snch  tax  shall  be  civilly  liable  to  any  pur- 
chaser of  such  property  for  any  tax  be  owes 
thereon,  but  the  property  so  purchased  shall 
be  liable  In  the  hands  of  Uie  purchaser  for  such 
tax:  Provided,  however,  if  the  property  be  sold 
in  tbe  ordinary  course  of  retail  trade,  it  shall 
Bot  be  ae  liable  In  the  hands  (tf  tiie  purchaser." 

At  the  time  of  tbe  trial  the  plaintUf  prov- 
ed that  It  was  the  owner  and  In  possession 
of  the  property  in  controversy,  that  the  tax 
warrant  was  Issued  against  the  Altua  Wbole- 
sale Grocery  Company,  and  that  the  defend- 
ant was  threatening  to  and  would  levy  auch 
warrant  against  such  property,  unless  re- 
strained by  order  of  the  court  This  estab- 
lished a  prima  facie  case  on  behalf  of  the 
plalntlflT;  in  addition  thereto  the  plaloUtf 
proved  by  B.  F.  Nesblt,  who  waa  formerly 
manager  of  the  Altus  Wholesale  Qrocery 
Companr,  tbat  such  company  sold  to  the 
Wllliamaoo-Halaell-FTacler  Company  prop- 
erty of  tbe  value  of  $13,676.13;  that  the 
assets  of  said  company  retained  at  the  time 
ct  the  sale  amounted  to  $14,835.40,  which  con- 
sisted of  notes  and  accounts  aggregating 
(13,447.02,  merchandlae,  $338.38,  and  real  es- 
tate, 11,000.  On  cross-examination  it  waa 
brought  out  that  at  tbe  time  of  the  trial  tbe 
notes  and  accounts  which  remained  undispos- 
ed of  were  of  questionable  value,  but  might 
have  been  collected  had  they  been  pressed  at 
an  earlier  date.  On  thla  theory,  the  plaintiff 
In  error  Insists  that,  the  notes  and  accounts 
being  of  questionable  value,  tbia  court  should 
hold  that  tbe  Altus  Wbolesale  Grocery  Com- 
pany did  not  retain  sufficient  property  to 
pay  the  taxes  on  its  entire  stock.  Tbe  court 
below  found  In  favor  of  tbe  plaintiff. 

[1]  It  has  been  held  repeatedly  In  this 
state  tbat  where  a  cause  is  tried  to  the  court 
without  tbe  Intervention  of  a  Jury,  a  general 
finding  of  tbe  court  Is,  upon  appeal,  to  be 
given  the  same  weight  and  efFect  as  tbe  ver- 
dict of  a  Jury.  Miller  v.  Severs,  141  Pac.  965 ; 
Boberta  v.  Marhham.  26  OkL  387,  109  Pac. 


127;  McCann  v.  McCann,  24  OkL  264,  103 
Pac.  694 ;  Lookabaugb  v.  Bowmaker,  21  OkL 
489,  96  Pac.  651;  J.  I.  Case  Threshing  Ma- 
chine Co.  7.  Gates,  27  Okl.  412,  112  Pac.  980. 

[2]  Independent  of  whether  we  are  bound 
by  the  flndli^  of  tbe  court,  tbe  burden  of 
proof  was  upon  the  defendants  to  show  that 
tbe  Altus  Wholesale  Grocery  Company  sold 
all  of  Its  peraonal  property  to  the  WiUlam- 
son-Halsell'-Frazler  Company,  after  its  per- 
sonal property  had  been  assessed,  before  tbe 
taxes  thereon  were  paid,  and  did  not  retain 
sufficient  property  to  pay  such  taxes.  Tbia 
the  defendant*  failed  to  show,  therefore,  not 
bringing  bis  case  within  section  7553,  supra.- 
It  la  true  that  the  plaintiff  offered  evidence 
which  tends  to  show  that  the  Altus  Whole- 
sale Grocery  Company  had  complied  with 
said  aectlon,  and  in  doing  ao  tbe  defendant, 
on  cross-examination,  bron^t  out  tbe  fact 
that  the  property  retained  by  the  Altus  Wbole- 
sale Grocery  Company  was,  at  the  time  of 
trial,  of  questionable  value,  but  this  did  not 
establish  the  fact  that  tbe  Altus  Wholesale 
Grocery  Company  did  not  retain  auffident 
property  with  which'  to  pay  the  taxes  as- 
sessed against  its  stock.  The  notea  and  ac- 
counts aggregated  $13,447.02,  and  while  they 
may  have  been  of  questionable  value,  yet  In 
the  absence  of  evidence  to  show  their  actual 
value,  we  would  not  be  Justified  in  holding 
that  they  were  not  of  sufficient  value  to  dis- 
<^rge  the  tax.  Tbe  court  waa  Justified,  un- 
der the  evidence  in  this  case.  In  holding  tbat 
the  defendant  bad  failed  to  prove  tbat  tbe 
Altua  Wbolesale  Grocery  Company  bad  not 
retained  sufficient  property  wltb  wblcb  to 
pay  tbe  taxes  against  its  stock.  Tbe  Injunc- 
tion was  properly  granted. 

The  cause  abonld  thereCoTe  be  afflxmed. 

PB&  OUBIAH.  Adopted  IB  wholft 


BOARD  OF  COM*RS  OF  MUSKOGBB 
COUNTY  et  al.  v.  FINK  et  aL 
(Mo.  54810 

(Snprame  Conzt  of  Oklahoma.   Dee.  22,  1914.) 

(avlla1>u$  hy  ihe  Court.) 

1.  DiSTBioT  AND  PBoaBcimna  Attobnetb 
(I  9*>— Pabtixs— Pbbbdxptiov  of  AtnuoB- 

ITT. 

Where  an  appeal  is  lodged  in  this  court  In 
which  a  board  of  county  commissiODers  are 
plaintiffs  In  error,  the  county  attorney  appearing 
as  their  counsel,  auch  attorney,  bdng  tbe  county 
attorney  and  on  officer  of  tbe  court,  will  be  pre- 
sumed to  have  authority  to  perfect  and  prose- 
cute tbe  appeal  in  tbe  absence  o£  an  affirmative 
showing  to  the  contrary  by  the  board  of  coimty 
commissionerB. 

[Bd.  Note.— For  othu  cases,  see  District  and 
Proaecutliw  Attozneya,  Cent.  Dig.  If  80,  87; 
Dec  DiTl  9.*} 

2.  I>xaTBior  AND  Pioesouniro  Attobitrb 

(S  9*>-PaBT1BB— FBBBinCSTIOH  OW  AtTtBOB- 
ITT. 

It  la  not  Msential  that  the  board  of  county 
commissionera  enter  upon  their  records  or  mln- 
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utes  an  order  dlrectlnK  or  approving  bb  appeal 
by  their  coanlr  attomer,  and  the  feet  tbat  the 
records  of  the  board  are  silent  on  the  proposi- 
tion does  not  raise  the  presamptioa  that  such 
appeal  was  not  aotiiorlzed  or  consented  to  by 
them. 

[ICd.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attom^s,  Cent  Dig.  fS  36,  37; 
Dec.  Dig.  1  9  •] 

(Additional  SyUaiua  bv  Bditoridl  Staff.) 

3.  District  and  Pbobecuhiko  Attobkets 
(S  9*)— Pasties— PaEsuMPTioN  of  Authos- 
iTr — "Affiiuiativb  Showing." 

An  "affirmative  showing,"  within  the  rule 
that  a  county  attorney  appealing  on  behalf  of 
the  board  of  coun^  commiBStoners  will  be  pre- 
sumed to  have  authority  to  do  bo  in  the  absence 
of  an  affirmative  showing,  means  an  affirmative 
showing  by  the  party  whom  the  attorney  repre- 
sents, and  does  not  mean  that  the  adverse  party 
may  challenge  the  attorney's  right  except  when 
the  records  of  the  appellants  or  the  appellants 
themselves  Indicate  affirmatively  that  they  do 
not  desire  to  appeal. 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent.  Dig.  ||  86,  37: 
Dec.  Dig.  i  9.*] 

Error  from  District  Court,  Muskogee  Coun- 
ty ;  R.  P.  De  QrafTenrled,  Judge. 

Action  between  the  Board  of  County  Com- 
missioners of  Muskogee  County  and  others 
and  D.  N.  Pink  and  others.  From  the  Judg- 
ment, the  parties  first  mentioned  bring  error, 
and  the  adverse  parties  move  to  dismiss.  Mo- 
tion overruled. 

Charles  West,  Atty.  Gen.,  Smith  C.  Matson, 
Asst.  Atty.  Gen.,  and  W.  E.  Disney,  Co.  Atty. 
of  Muskogee,  for  platntUEs  in  error.  W.-  O. 
Cromwell,  of  Enid,  and  Fianklln  &  Carey,  of 
Muskogee,  for  defendants  in  error. 

LOOFBOURROW,  J.  Defendant  In  error 
moves  to  dismiss  this  appeal;  one  of  the 
grounds  being  that  the  ease-made  does  not 
afflrmatiTely  show  tbat  the  county  attorney 
of  Muskogee  county  had  no  autliorlty  to  pros- 
ecute the  appeal  Attached  to  the  motion  Is 
a  certificate  of  the  county  clerk  to  the  effect 
that  the  minutes  and  records  of  the  board 
of  connty  commlsstoners  do  not  show  that 
they  authorized  the  appeaL 

[1-3]  Counsel  dte  Klngflsber  Oa  Gra- 
ham, 40  OkL  571,  189  Pac.  114d,  and  Sequoy- 
ah Ca  T.  Hdms,  40  Okl.  566,  139  Pac.  068, 
In  support  of  the  proposition.  In  each  of 
the  above  cases  the  board  oC  county  commis- 
sioners spedflcally  directed  a  dismissal  of  the 
appeal,  and  Hits  court  held  that  under  such 
drcumstances  the  county  attorney  was  with- 
out authority  to  maintain  and  prosecute  the 
appeal.  But  In  the  case  nt  bar  the  record 
does  not  disclose  the  attitude  of  the  board  of 
coun^  commlasloners.  The  county  attorney, 
under  the  law,  must  appear  for  them,  and  is 
presumed  to  be  acting  within  the  scope  of  his 
authority.   It  is  not  necessary,  in  any  case 


where  the  county  appeals,  that  the  board  of 
county  commlsslonerB  enter  upon  their  min- 
utes an  order  directing  the  county  attorney 
to  perfect  and  prosecute  the  appeal,  and  the 
absence  of  such  an  orAex  does  not  give  rise 
to  the  prestunptlon  that  the  board  are  oppos- 
ed to  or  bare  not  consented  to  such  appeal ; 
but  the  presumption  is  that  the  county  attor^ 
ney  is  acting  within  the  scope  of  his  author- 
ity. See  Leedy  v.  Brown,  Judge,  27  OkL  '^4, 
113  Pac.  177,  wherein  it  is  held: 

"When  an  action  is  commenced  in  the  district 
court  in  the  name  of  the  state  by  the  Attorney 
General,  in  the  absence  of  an  affirmative  show- 
ing to  the  contrary,  he  ia  presumed  to  have 
brought  such  action  after  having  been  requested 
by  the  Governor  or  <ma  of  the  branches  of  the 
Legislature." 

The  "atBrmative  showing"  referred  to 
means  "an  affirmative  showing  by  ^e  party 
whom  the  attorney  represents."  As  in  the 
Graham  and  Helms  Cases,  supra,  it  does  not 
mean  that  the  adverse  party  may  diallenge 
the  right  of  the  attorney  appealing  except 
when  the  records  of  the  apiiellanta  or  appel- 
lants themselves  indicate  affirmatively  that 
they  do  not  desire  to  appeal. 

In  San  Luis  Obispo  v.  Hendrit^  71  Cal. 
246,  11  Pac  682,  an  ordinance  provided  tbat 
"the  tax  collector  may  direct  suit,"  etc.  The 
suit  being  Instituted  by  the  district  attorney 
of  the  county,  It  was  contended  that  the  com- 
plaint should  have  averred  that  the  tax  col- 
lector had  directed  that  the  suit  be  brought, 
and,  not  having  done  so,  the  demurrer  should 
have  been  sustained.  The  court  said: 

"The  objection  goes,  not  to  tiie  absence  of  any 
fiict  constituting  the  cause  of  action,  but  rather 
to  the  authority  to  bring  Uie  suit  for  want  of  an 
authorlEation  from  the  tax  collector.  The  aetim 
is  instituted  by  the  district  attorney  of  the  conn- 
ty—an  attorney  at  law  and  an  officer  of  the 
court.  It  was  not  necessary  to  state  In  the  com- 
plaint that  he  was  directed  to  bring  the  actloB. 
An  attorney  at  law  la  prettmied  to  be  authorised 
by  the  proper  party  to  institute  the  actions  be 
brings,  until  the  contrary  Is  made  to  appear." 

In  State  r.  Welbes,  11  S.  D.  86.  76  N.  W. 
821,  the  Attorney  General,  on  behalf  of  the 
state,  brought  an  action  on  the  official  bond 
of  the  county  treasurer  to  recover  taxes  col- 
lected by  blm.  It  was  twHd  tbat  It  would  be 
presumed  that  the  Attorney  General  waa  re- 
quested to  prosecute  the  action. 

It  Is  unusual  for  this  court  to  write  an 
(^dnlon  where  a  motion  to  dismiss  an  appeal 
iB  overruled;  but,  in  view  of  the  fact  that 
the  county  oommlsaloners  and  other  officers 
BO  frequently  appeal,  we  deem  it  advisable 
to  settle  this  question  ao  tbat  there  could  be 
no  misunderstanding  among  the  profession 
and  litlganta  as  to  the  law  on  the  proposition 
Involved. 

The  motion  to  dismiss  the  i^n>eal  la  over 
ruled.  All  the  Justices  concur. 
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HOBINE  T.  STAm  (No. 

(CHminal  Court  of  Appeals  of  Oklahoma. 
Match  6, 191S.) 

(S»Ua3>vM  hy  tAe  Court,) 
Cbdizhai.  Law  (f  1087*)— Apfeai.— Jitbisdio- 

IlOn— DlSUISSAL. 

The  record  on  appeal  to  this  coart  must 
ibow  the  isBnaiiee  and  serrice  of  Bonuoone  in 
error,  or  the  waiver  thereof  b^f  the  Attorney 
General,  or  the  serrice  of  notices  of  appeal. 
I^nless  one  of  these  three  acts  is  affirmatively 
shown,  this  court  acquires  no  jurisdiction  to  de- 
teimine  the  issues  raised  upon  the  record,  and 
onl;  has  jurisdiction  to  diamlBs  Uie  pretended 
appeal  and  direct  the  en£«ceinent  of  the  judg- 
meot  of  the  trial  court. 

[Ed.  Note.— For  other  case%,  see  Criminal 
Law,  Cent.  Diff.  %%  2770-27^72791;  De&  Dig. 
UG87.*] 

Appeal  fEom  Coanty  Ooort,  Adair  Const;; 
;ohu  H.  Fltdiford,  Jadg& 

Earl  B.  Hwlne  was  convicted  of  embei- 
Klraaoit,  and  appeals.  Affirmed. 

W.  J.  Cramp,  of  Mnskogee,  and  B.  B.  Ar- 
nold and  W.  L.  Chase,  both  of  Stllwell,  for 
plaintiff  in  error.  C.  X  Davenport,  Asst. 
Atly.  Qen.,  tor  tbe  State. 

ARM8TB0N0,  J.  The  plainUCf  in  error, 
Barl  R.  Horine,  was  convicted  at  the  October, 
1913,  term  of  the  district  court  of  Adair 
eaaats  on  a  charge  at  embezzlement,  and  bis 
ponlsbment  fixed  at  Imprisonment  In  tbe 
state  penitentiary  for  a  term  of  five  years. 
Judgment  was  pronounced  on  the  4tb  day 
of  October,  1913.  The  appeal  was  filed  In 
this  court  on  the  13th  day  of  April,  1914. 
No  sammons  in  error  was  ever  Issued,  and 
no  praecipe  therefore  was  ever  filed  by  coun- 
sel for  plaintiff  in  error.  No  waiver  of  sum- 
mons in  errOT  by  the  Attorney  Qeneral  was 
ever  filed.  No  notices  of  appeal  were  serv- 
ed as  iffovlded  by  law. 

The  Attorney  General  has  filed  a  motl<Hi 
to  dismiss  the  appeal  on  the  ground  that  no 
summons  in  encx  had  been  issued,  that  the 
same  had  not  been  waived  by  tbe  Attorney 
General,  and  that  no  notices  of  appeal  were 
served  as  provided  by  law.  The  response 
filed  on  bebalf  of  plaintlft  In  error  admits 
the  correctness  of  the  statem^ts  a>ntaiDed 
in  the  m(M<Hi  of  the  Attorney  Qeneral,  but 
contends  that  these  omisslraiB  were  not  fatal. 
We  have  held  In  many  cases,  and  to  the  con- 
trary in  none,  that  the  failure  to  file  proof 
of  the  service  of  notice  of  appeal,  or  waiver 
a  snnunons  in  ^or,  or  the  issuance  and 
service  of  same,  is  fatal  to  the  jurisdiction 
of  this  court  Unless  one  (tf  these  acts  is 
dfflie  as  provided  by  law,  this  court  acquires 
no  jurtsdictlcm  over  the  subject-matter  and 
lias  jurisdiction  on^  to  dismiss  tlie  appeaL 
N'eltlier  of  these  acts  having  b^n  d<me  in 
this  case,  tbe  court  has  no  altematlTe  except 
to  sostaln  the  moUon  of  the  Attorney  Cten- 
eral  to  dismiss  the  appeal. 

The  motion  is  sustained,  and  the  appeal  Is 


dismissed.  The  trial  court  Is  Erected  to 
entoree  the  Judgment  and  soitence  Imposed. 

DOYLBy  P.  J,  concurs.    FUBMAN,  J., 

absent 


HUSTED  V.  liOOHB.    (No.  4000.) 
(Supreme  Court  of  Oklahoma.   Jan.  26,  1015^ 

Commissionere*  Oi^ion,  Division  No.  2.  Br- 
ror  from  County  Court,  Garvin  Goonty ;  W.  B. 
M.  Mitchell,  Judge. 

Action  by  Joe  Locbe  against  Theo.  Husted. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Dismissed. 

Blanton  &  Andrews,  of  Pa^  Valley,  for  plain- 
tiff in  error.  Thompson  ft  Patterson,  of  Pauls 
Valley,  for  defendant  in  error.  ^ 

BREWER,  C.  The  petition  In  error  and  case- 
made  in  this  action  were  filed  in  this  court  on 
June  17,  1912.  The  plaintiff  has  failed  to  file 
any  brief,  and,  no  reason  being  given  therefor, 
the  cause  is  dismissed  In  accordance  with  rule 
7  of  this  court  (13T  Pac.  is). 

PER  CURIAM.    Adopted  in  whole. 


CITY  OP  MUSKOGEE  et  al.  v.  IRVIN  et  al. 
(No.  5467.) 

(Supreme  Court  of  Oklahoma.   Dec.  22,  1014.) 

(Spllabui  ly  the  Court.) 
L  Municipal  Oobporations  (8  466*)  — As- 

BESSICENT  rOB  PUBUO  I lfPBOVEU£NTS— VA- 
LID ITir. 

Assessment  held  to  be  void  upon  tbe  au- 
thority of  Sharum  v.  City  of  Muskogee,  43  Okl. 
— ,  141  Pac.  22. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporatkms,  Cent  Dig.  H  1094-1090;  Dec 
Dig.  I  4B6.*] 

2.  Appeal  ahd  Erbob  (|  294*)~PBBsairaA- 
TtoN  Below  —  MonoH  io»  New  Tbial— 

Fir  DIN  Qs  OF  Fact. 

To  secure  a  review  of  the  evidence  up4n 
which  tbe  special  findings  of  fact  of  a  court  are 

Sredicated,  a  motion  for  a  new  trial  must  be 
led  in  the  trial  court,  and,  except  for  the 
cause  of  newly  discovered  eTldence,  must  be  at 
the  term  tbe  findings  are  filed,  and,  unless  un- 
avoidably prevented,  witfiin  three  days  there- 
after. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  H  1724,  1725,  1727-1735 ; 
Dec.  Dig.  S  294.*! 

Error  from  Superior  Court  Muskogee 
Oonnty;  Alvin  F.  Molony,  Judge. 

Salt  by  William  S.  Irvln  and  others  against 
the  City  of  Muskogee  and  others.  Judgment 
for  plaintiffs,  and  defendants  bring  error. 
A&rmed. 

S.  V.  O'Hare,  James  0.  Davis,  and  Clark 
J.  Tlsdel,  all  of  Muskogee,  for  plaintitCs  in 
error.  William  Neff  and  L.  E.  Nefl,  both  of 
Muskogee  for  defendants  in  error. 

KANB,  0.  J.  This  WHS  a  suit  tat  equity, 
commenced  by  the  defendants  In  error,  plain- 
tiffs below,  against  tbe  plaintiffs  ia  error,  de- 
fendants below,  pursuant  to  sei^tlon  644,  Rer. 
Laws  1910;  to  enjoin  the  enforcement  of  a 
special  assessment  levied  s^iainst  tbelr  prop- 
erty in  payment  tor  paving  certain  streets 
situated  In  street  Improrcmcnt  district  No. 
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122  In  the  city  of  Mnskogee.  The  cause  was 
tried  before  Alvln  F.  Molooy,  Esq.,  who  was 
appointed  Bp^<dal  Judge  for  tbe  trial  thereof, 
who,  after  making  very  full  special  flodlugs 
of  fact  and  conclusions  of  law,  entered  a 
decree  granting  the  platntlfra  the  full  relief 
prayed  for.  To  reverse  this  decree  this  pro- 
ceeding In  error  was  commenced. 

[1]  An  examination  of  the  record  dis- 
closes that  the  assessment  herein  involved  Is 
the  same  assessment  Involved  in  the  case 
of  Sharum  t.  City  of  Muskogee  et  al.,  141 
Pac.  22,  recently  decided  by  this  court  In 
that  case  the  assessment  was  held  to  be 
void,  and  it  was  further  held  that: 

"A  property  owner  la  entitled  to  relief  in  a 
court  of  equity  against  an  assessment  for  pnlH 
lie  Improvements,  void  for  tbe  reason  that  the 
assessment  sought  to  be  enforced  is  made  up  of 
different  items  or  elements  all  blended  together, 
some  of  which  are  illegal  and  other  legal,  when 
such  suit  is  commenced  not  more  than  60  days 
after  the  passage  of  the  ordinance  making  such 
assessment,  as  provided  by  sectloii  644,  Rev. 
I^WB  IftlO." 

it]  It  la  tme  that  the  facta  relied  upon  to 
conatltnte  an  estoppel  In  pala  tn  the  case 
at  bar  and  the  Sharum  CJase  are  somewMt 
dissimilar.  However,  we  may  concede  that  the 
case  Is  distinguishable  from  Morrow  t.  As- 
phalt Paving  Co.,  27  OkL  247,  111  Pac  198, 
and  yet,  aa  the  court  found  that  "this  suit 
was  bronght  within  60  days  after  the  passage 
of  the  void  assessing  ordinance,  and  that  prac- 
ttcally  no  work  was  done  said  contractors 
under  the  contract  made  inirsnant  to  said 
ordinance  and  tbe  date  of  tbe  commoioemait 
of  this  salt,**  the  question  of  estoppel  to  not 
available  to  the  defendants.  Cor  tbe  reason 
that  no  motion  fbr  a  new  trial  was  filed  until 
the  time  required  by  law  for  filing  such  mo- 
tion had  expired. 

!niat  a  motion  for  a  new  trial  Is  reqnlred  in 
a  court  case,  the  same  as  in  a  jnry  case,  be- 
fore  a  review  of  the  facts  may  be  had  seems 
to  be  well  settled.  Johnson  Abstract  &  Loan 
Ga  T.  Swarts;  81  Okl.  284.  121  Paa  1077; 
Campbell  t.  Lane.  81  Okl.  757, 128  Pac  1061; 
Ortman  V.  Oiles,  0  Kan.  824. 

Section  6033.  Rev.  Laws  OkL  1910.  pro- 
vides that: 

**A  new  trial  is  a  re-examination  In  the  same 
court,  of  an  issue  of  fact,  after  a  verdict  by  a 
jury,  the  approval  of  the  report  of  a  referee,  or 
a  decision  by  the  court   ♦  • 

And  section  5035  provides: 

"The  application  for  a  new  trial  must  be  made 
at  the  term  the  verdict,  report  or  decision  is 
rendered,  and,  except  for  toe  cause  of  newly- 
discovered  evidence,  material  for  the  party  ap- 
plying, which  he  could  not,  with  reasonable  dili- 
gence, have  discovered  and  produced  at  the 
trial,  or  ImirassibiUty  of  making  a  case-made, 
shall  be  within  three  di^  after  tbe  verdict  or 
decision  was  rendered,  unless  unavoidably  pre- 
vented," 

In  First  Nat  Bank  of  Shawnee  v.  Oklaho- 
ma Nat  Bank,  29  Okl.  411,  118  Pac.  574, 
this  court  held  that  tbe  word  "decision,"  as 
used  In  the  foregoing  statutes,  does  not  mean 
the  Judgment  rendered,  but  the  concluslou 


on  the  facts  whldi  must  precede  the  Jads- 
ment,  and  further  held  that: 

"To  secure  a  review  of  the  evidence  taken  on 
8  trial  before  a  referee,  a  motion  for  a  new 
trial  must  be  filed  in  the  trial  court,  and.  ex- 
cept for  the  cause  of  newly  discovered  evidence, 
must  be  at  tbe  term  the  report  is  filed,  and.  un- 
less unavoidably  prevented,  within  three  days 
thereafter.   •  • 

And  further  that: 

"The  findings  of  fact  of  a  referee,  where  not 
challenged  within  a  proper  time  and  manner,  be- 
come final,  and  exceptions  to  a  judgment  ren- 
dered thereon  are  of  law,  and  not  fact,  and 
cannot  be  raised  on  a  motion  for  a  new  trial." 

If  the  findings  of  a  referee  on  a  qnestion 
of  fact  constitute  the  "dedslon,"  within  tbe 
meaning  of  the  foregoli^  statute  It  seems 
to  us  that  it  inevitably  follows  that  the 
special  findings  of  fact  of  a  court  must  also 
be  held  to  be  its  "decision"  on  the  question 
of  tact  Inwdved,  and  tiiat,  U  sneh  findings 
are  not  challenged  wltibin  the  time  prescrib- 
ed hy  statute,  tb^  become  final. 

For  the  reason  stated,  the  Judgment  of  tbe 
court  below  must  be  affirmed.  All  the  Jus- 
tices concur. 

INTERSTATE  NAT.  BANK  v.  PUMROT, 

Sheriff.    (No.  8425.) 
(Supreme  Court  of  Oklahoma.  Dec.  22,  1914.) 
{SpUabuM  bv  th0  Court.) 

Taxation  (<  510*)— Tax  Libn— PmoBrnss— 
OHATTEIi  mobtoaobb. 

A  lien  for  taxes  upon  the  property  of  the 
tax  debtor  is  inferior  to  that  of  a  chattel  mort- 
gage lien  antedating  tiie  time  the  tax  iioi 
taches. 

{EA.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  946 ;  Dec  Dig.  |  510.*] 

Error  from  (bounty  Court,  Pawnee  Goonty; 
G.  T.  Graves,  Judge. 

Action  by  the  Interstate  National  Bank,  a 
corporation,  against  O.  I.  Pumroy,  as  sher- 
iff of  Pawnee  county.  Judgment  for  plain* 
tlfC,  and  defendant  brings  error.  Reversed 
and  remanded. 

H.  B.  Martin,  of  Tulsa,  Oh  as.  K  Bush,  of 
Lindsay,  Cal.,  and  Jno.  T.  Mnrry,  Jr.,  of 
Tulsa,  for  plaintiff  In  error.  Redmond  S. 
Cole,  County  Atty.,  of  Pawnee^  for  defendant 
in  error. 

KANE,  C.  J.  The  only  qnestlon  of  any 
substance  Involved  herein  has  been  recently 
decided  by  this  court  favorable  to  the  con- 
tention of  plaintiff  in  error  in  Fidelity  Trust 
Co.  V.  C.  I.  Pumroy,  as  sheriff  of  Pawnee 
county  (144  Pac.  105:2),  recently  decided  by 
this  court,  but  not  yet  offlclfdly  reported, 
wherein  It  was  held: 

**A  lien  for  taxes  upon  t^e  property  of  the 
tax  debtor  is  inferior  to  that  of  a  chattel  mort- 
gage lien  antedating  the  time  the  tax  lieu  at* 
taches." 

Upon  the  authority  of  that  case  the  judg- 
ment of  the  court  below  must  be  reversed  and 

rendered.   All  the  Justices  concur. 
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JOHNSTON  et  aL  t.  NIOHOLS. 
(No.  12083.) 

(Supreme  Court  of  WasbinKton.   Jan.  8,  1910.) 

1.  Landlobd  and  Tenant  (S  184*)— Injubies 
TO  Tenant— NEouoENCii—lmTT  or  Land- 
lobd. 

Where  a  lease  contained  no  corenant  bind- 
ing the  landlord  to  repair,  he  was  not  liable  for 
Injuries  resnlting  in  the  death  of  the  tenant 
caused  by  a  defective  porch  railing  insecurely 
Lasiened  to  the  building. 

[Ed.  Note.— For  other  oases,  see  Landlord 
and  Tenant.  Cent.  Dig.  §g  630-637,  639,  641; 
Dec.  Dig.  I  164.*] 

2.  Landlobd  and  Tenant  (8  162*)— Injubt 
TO  Tenant  —  Defects  and  Danoebs  of 
Premises. 

The  only  exception,  in  the  absence  of  a  con- 
tract, to  the  rule  of  caveat  emptor  with  refer- 
ence to  defective  rented  premises,  ia  where  there 
are  (Encore  or  latent  defects  or  dangers  known 
to  the  landlord,  and  unknown  to  the  tenant. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §  629 ;  Dec  Dig.  8  162.*] 

3.  JtTDGMENT  (S  199*)— JUDGMENT  NON  OB- 
STANTE. 

Where  it  was  not  possible,  under  the  facts, 
for  plaintiff  to  state  a  cause  of  action  or  recov- 
er, the  court,  on  settinE  aside  a  verdict  for 
plaintiff,  was  properly  authorised  to  grant  judg- 
ment Don  obstante  veredicto,  instead  of  granting 
a  new  trial. 

[Ed.  NoteJ— For  other  cases,  see  Judgment, 
Cent.  Dig.  M  367-375;  Dec.  Dig.  S  199T] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Mackintosh, 
Judge. 

Action  by  Hazel  Helen  and  Blanche 
Kathryn  Johnston,  by  James  T.  Lawler,  their 
guardian,  against  Geoirge  Nichols.  From  a 
judgment  for  defendant,  plainttflTs  api>eal. 
Affirmed. 

C.  C.  Dalton,  of  Kent,  and  Herbert  W. 
Meyers,  of  Seattle,  for  appellants.  BereUe, 
Berelle  &  Revelle,  of  Seattle,  for  respondent. 

CHADWICK.  J.  For  nearly  five  years  pri- 
or to  October  7,  1911,  Ella  Jennie  Johnston 
had  been  a  tenant  of  the  defendant,  occupy- 
ing premises  in  the  city  of  Seattle.  In  the 
rammer  of  1911  the  street  In  front  of  the 
property  was  improved  by  regrading,  and  the 
building  was  adjusted  to  the  new  grade  by 
putting  a  brick  story  under  the  frame  struc- 
ture that  had  been  the  subject  of  the  tenancy. 
Mrs.  Johnston  had  remained  In  the  building 
during  the  period  of  repair  or  reconstruction. 
On  November  16,  1911,  Mrs.  Johnston,  with 
another,  was  In  the  act  of  passing  a  bed 
spring  over  the  railing  of  a  porch  extendli^ 
across  the  top  or  third  story  of  the  house  as 
reconstructed.  It  was  their  intention  to  low- 
er it  or  let  it  fall  to  the  ground  some  22  feet 
below,  when  the  railing  gave  way,  and  Mrs. 
Johnston  was  precipitated  to  the  ground,  sns- 
tsinlng  injuries  of  which  she  died.  This  suit 
is  brought  by  the  children  of  Mrs.  Johnston, 
by  their  gnardian  ad  litem,  to  recover  dam- 
ages. There  is  proof  that  the  railing  was 
structurally  weak ;  that  Its  weakness  might 


have  been  known  to  ai^  one  by  a  slight  ex- 
amination, although  not  patent  without  some 
examination.  The  case  went  to  a  Jury,  and 
a  verdict  was  returned  in  fiivor  of  plaintUfs. 
whereupon  the  court,  on  moUon  of  counsel 
for  the  d^endant,  entered  a  ju^ment  not- 
withstanding Oie  verdict  From  this  Judg- 
ment plaintlfliB  have  appealed. 

[1]  The  case  resolves  itself  into  a  pure 
question  of  law,  and  we  shall  not  go  further 
into  the  foots.  The  omtract  of  lease,  which 
was  in  writing,  craitained  the  following  stipu- 
lations : 

"Said  lessee  hereby  agrees  that  said  owner  or 
his  agent  shall  not  be  liable  for  any  damages  to 
property  or  personal  injuries  caused  by  any  de- 
fects in  said  premises,  or  hereafter  occurring. 
*  *  *  Said  lessee  accepts  said  premises  in 
their  present  condition  and  agrees  to  leave  said 
premises  in  as  good  order  and  condition  as  they 
are  now  in,  excepting  the  necessary  wear  and 
tear  thereof  end  damage  by  the  elements  or 
fire." 

The  relation  between  a  landlord  and  his 
tenant  and  the  duty  of  the  landlprd  to  an- 
swer for  negligence  has  been  considered  by 
this  court  In  two  recent  cases.  Howard  v. 
Washington  Water  Power  Co.,  75  Wash.  255, 
134  Pac.  927;  Mesher  v.  Osborne,  76  Wash. 
439,  134  Pac.  1092,  48  L.  R.  A.  (N.  S.)  917. 

In  speaking  ot  the  liability  of  the  landlord 
for  negligence,  we  said  In  the  Mesher  Case: 

"The  liability  as  for  negligence  must  arise 
either  from  a  breach  of  some  general  duty  aris- 
ing as  a  legal  incident  to  the  relation  of  land- 
lord and  tenant  created  by  the  contract,  or 
from  the  negligent  •  *  *  failure  to  perform 
some  genera!  duty  imposed  tipon  the  landlord 
by  the  contract.  A  mere  breach  of  contract,  in 
the  absence  of  some  general  duty,  gives  no  basis 
for  an  action  in  tort." 

The  only  question  for  us  to  consider,  then, 
is  whether  the  landlord  has  failed  to  perform 
some  duty  Imposed  by  law  or  by  contract.  It 
is  held  In  those  vases  that  a  tenant  takes  the 
property  leased  caveat  emptor.  In  the  How- 
ard Case  It  Is  said  that  the  rule  caveat  emp- 
tor rests  in  contract.  There  Is  an  implied  as- 
sumption on  the  tenant's  part  of  all  risks 
arising  out  of  obvious  defects  or  conditions 
affecting  the  safety  or  fltness  of  the  premises. 
In  the  absence  of  a  warranty  or  covenant  to 
repair,  there  Is  no  greater  duty  of  Inspection 
upon  the  landlord  than  there  ts  upon  the  ten- 
ant. The  law  imposes  no  burden  of  diligence 
or  active  dut^r  upon  the  landlord  to  find  and 
disclose  obscure  defects  or  dangei^. 

[2]  The  only  exception,  in  the  absence  of  a 
contract  to  the  rule  caveat  emptor,  is  where 
there  are  obscure  or  latent  defects  or  dangers 
known  to  the  landlord,  and  not  known  to  the 
tenant  This  exception  is  grounded  in  reason 
and  in  the  fundamental  principles  of  Justtee. 
Tt  rests  upon,  and  Is  sustained  by,  the  moral 
obligation  of  every  man  knowing  *a  danger  to 
warn  the  innocent  or  the  Ignorant  against 
that  which  may  bes^  or  befall  Um  in  the 
use  of  property  which  is  put  into  his  hands 
for  a  preaeat  or  prospective  consideration 
moving  to  the  donor,  vendor,  or  lessor. 
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In  the  case  at  bar  the  railing  had  been 
made  fast  to  the  outer  wall  of  the  house  with 
small  nails  or  brads,  toe-nalled  into  the  wood. 
Either  on  account  of  the  small  number  of 
nails  used  by  the  carpenter,-  or  by  reason  of 
the  accumulation  of  rust,  the  railing  was,  or 
had  become,  stracturally  weak,  but  It  is  not 
contended  that  the  defect  was  obvioos,  or 
that  It  could  have  been  more  readily  seen  and 
appreciated  by  the  landlord  than  by  Hra. 
Johnston,  who  had  occupied  the  premises,  as 
we  have  said,  for  a  term  of  years.  We  are 
not  disposed  to  re-examine  the  authorities  or 
discuss  the  principles  pertaining  to  the  cases 
cited.  It  is  enough  to  say  that  we  And  no 
facts  that  would  take  this  case  out  of  the 
rule  there  laid  down;  that  is.  In  the  absence 
of  an  agreement  to  repair,  the  landlord  is  un- 
der no  legal  duty  to  search  for  defects  of 
which  he  has  no  knowledge. 

Oonnsel  contend  In  this  case,  as  was  con- 
tended In  tlie  Howard  Case,  that  there  Is  a 
talker  dvty  pnt  upon  the  landlord ;  that  he 
should  be  held  liable  not  only  for  a  failure  to 
dlBdose  otflcure  defects  actually  known  to 
talm  at  fbe  time  of  the  lease,  but  that  he 
should  exercise  reasonable  care  to  diacover 
such  obscure  defects  and  to  divulge  them. 
That  phase  of  tlui  case  was  passed  npon,  and 
we  there  pointed  out  that  but  one  court  in 
this  country  held  to  the  rule  Invoked,  where- 
as the  greater  weight  of  authority,  as  well  as 
of  reason,  Is  to  the  contrary. 

JBelleTlng  that  all  of  the  contentions  of  ap- 
pellants' counsel  'have  been  met  In  the  How- 
ard and  the  MesHer  Gases,  we  shall  adopt 
them  as  controlUng  auttaorl^,  as  did  the 
trial  judge. 

W»  hare  not  gone  into  the  suggestion  of 
coTinsel  that  an  agreonent  on  the  part  of  a 
tenant  to  assume  the  risk  of  structural  de- 
fects is  void  as  a  matter  of  public  policy,  nor 
shall  we  review  the  authority  cited  on  either 
side.  As  shown  in  the  cases  hereinbefore  re- 
ferred to,  there  was  no  common-law  liability 
on  the.  part  of  respondent  to  answer  for  dam- 
ages in  the  absence  of  a  contract  to  repair, 
unless  the  defect  was  known  and  not  divulg- 
ed. The  parties  did  not  contract  with  refer- 
ence to  any  public  right,  nor  did  they  under- 
take to  contract  away  any  common-law  right. 
Adverting,  then,  to  the  ancient  principle  that 
there  Is  no  higher  or  better  public  policy  than 
to  encourage  the  right  of  private  contract, 
where  there  is  no  restraining  statute,  we 
pass  this  phase  of  the  case. 

[3]  Finally,  it  Is  contended  that  the  court 
erred  in  entering  a  Judgment  non  obstante 
veredicto ;  that  under  the  rule  announced  In 
Forsyth  v.  Dow,  142  Pac.  490,  the  state  of  the 
record  la  such  that  the  court  could  make  no 
order  other  than  to  grant  a  new  trial. 

If  it  were  possible,  under  the  facts  of  this 
case,  for  the  plaintiff  to  state  a  cause  of 
action  in  law,  the  rule  there  announced  might 
apply,  but  where  the  court  can  say,  as  a  mat- 


ter of  law,  that  there  are  neither  facts  nor 
reasonable  Inference  from  facts  to  support  a 
verdict,  and  there  Ls  neither  fact  nor  reason 
upon  which  a  verdict  could  stand,  the  order 
of  the  court  will  be  sustained  under  the  au- 
thority of  Palch  T.  Northern  Pacific  By.  Go^ 
144  Pac  919. 

Other  questions  are  raised  in  the  briefs, 
but,  having  decided  that  there  was  no  prima- 
ry liability  to  answer  for  damages,  U  Is  un- 
necessary to  discuss  them. 

Affirmed. 

CROW,  O.  J.,  GOSB.  FABKEB,  and  MOB- 
RIS,  J  J.,  concur. 


GLADBN  V.  CITY  OF  SEATTLE. 
(No.  12164.) 
(Supreme  Court  of  Washington.   Jan.  6.  1915.) 

MUNICITAI,   COBPOBATIONS    (S  802«)~U8r  OF 
StKEET— GONTBIBUTOET  NBOUaBNCE — ImASI 

Glbab  Chakce. 

Even  though  the  plaintiff,  starting  to  cross 
a  street,  was  negligent  in  attemptmg  to  cross 
a  wire  which  city  employes  were  removing  from 
poles  and  winding  on  a  reel,  the  employes,  know- 
ing of  his  presence,  were  required  to  use  a  de* 
gree  of  care  commensurate  with  the  danger  ia 
which  plaintiff  had  placed  himself,  and  if  by 
such  care  they  could  have  avoided  Injury  from 
the  snapping  of  the  wire,  and  failed  to  do  bo, 
their  negligence  was  the  proximate  cause  of  the 
Injury,  rendering  the  city  liable. 

[Ed.  Note.— For  other  cases,  see  Monidpal 
Corporations,  Gent.  Dig.  U  1672-168S;  Dec 
Dig.  g  802.*] 

Department  L  Appeal  from  81^lerlor 
Court,  King  County;  J.  T.  Bonald,  Judge. 

Action  by  L  ST.  Qladen  against  the  City  of 
Seattle.  Judgment  for  plalntlfl,  and  defoid- 
ant  appeals.  Affirmed. 

Jas.  R  Bradford,  Frank  M.  Bgan,  and  Wm. 
B.  Allison,  all  of  Seattle,  for  aKKllant 
Reynolds.  Ballinger  &  Hutson,  of  Seattle, 
for  respondent. 

CHADWICK,  J.  A  crew  of  dty  employes 
were  engaged  in  removing  a  line  of  wire  on 
Alkl  avenue  near  its  intersection  with  East 
street,  In  the  city  of  Seattle.  The  method  em- 
ployed was  to  loosen  the  wire  from  the  top 
of  one  pole,  pass  it  through  a  pulley  or  snatch 
block  about  four  feet  from  the  base  of  the 
next  pole,  then  carry  it  across  the  street  car 
tracks  to  a  plank  roadway  on  Alkl  avenue 
where  it  was  passed  around  and  held  taut 
by  a  peevy  stuck  in  the  planking,  and  held 
by  one  of  the  workmen.  Tlie  wire  was  then 
conveyed  down  Alki  avenue  some  distance 
to  a  reel  placed  on  a  wagon.  After  the  wire 
was  released  from  the  poles  it  was  wound  up 
on  the  reel.  At  the  time  plaintiff  was  Injured 
tJie  peavy  was  nearly  opposite  the  place  or 
platform  which  had  be&i  erected  for  the  con- 
venience of  perstms  boarding  street  cars. 
PlalntlCTs  home  was  on  the  opposite  side  of 
the  street  from  where  the  work  was  being 


•For  oUier  ouea  Mt  uffltt  topic  and  secUoo  N  UMBGR  la  Dm.  D1«.  4  Am.  Dig.  Key-No.  SorlM  4  Bw'r  ladm* 


Digitized  by  Google 


Wtflb.) 


OOLVIN  T.  CLARK 


419 


done.  He  came  out  of  bis  hoose  and  started 
across  tbe  street  with  ttae  Intmtlon  of  board- 
ing a  street  car.  He  was  about  to  cross  the 
wire  when  one  of  the  workmen  warned  him 
not  to  do  sa  Plaintiff  went  back  to  tbe  side- 
walk and  waited  a  short  time,  and  again  pro- 
ceeded oa  his  way.  He  bad  crossed  tbe  wire 
and  was  near  the  platform  wbm  the  peavy 
gave  way,  releasing  the  wlra  He  was  caught 
by  the  snap  of  the  wire  and  thrown  down. 
There  is  testimony  tending  to  show  that  the 
one  wbo  held  Ae  peavy  knew  of  plalntUf's 
presence.  At  the  time  the  In^ry  seoned 
triviaL  At  tbe  trial  plaintiff,  wbo  was  advanc- 
ed In  years,  was  in  a  bad  m^tal  and  phys- 
ical condition.  Tbe  Jury  found  that  be  had 
been  Injured  by  the  uegligence  of  the  employes 
of  the  dty,  and  a  verdict  was  returned  to  his 
fiaTor.   Tbe  dty  bas  appealed. 

Although  several  questions  are  raised  in 
tbe  briefs,  all  were  waived  at  tbe  time  of  ar- 
gument, except  the  one  of  contributory  ueg- 
Ugence  on  tbe  part  Of  defendant 

In  determining  tbe  question  of  contributory 
negligence,  the  first  duty  of  the  court  1b  to 
ascertain  tbe  proximate  cfLuse  of  tbe  injury ; 
to  disassociate  the  proximate  from  the  super- 
vening and  Intervening  causes  and  ascertain 
from  the  whole  mass  of  the  testimony  that 
circumstance  or  set  of  circumstances  but  for 
which  tbe  accident  would  not  have  happened. 
Having  this  duty  In  mind,  it  seems  to  us  that 
the  case  Is  controlled  by  two  very  recent  de- 
cisions of  this  court,  Pearson  v.  WiUapa 
Const  Co.,  72  "Wash.  487,  130  Pac.  903.  and 
Mosso  V.  Stanton  Co.,  75  Wash.  220,  134  Pac 
941.   In  the  first  of  these  oases  it  Is  said: 

"When  a  plaintiff  by  his  own  negligence  hsB 
placed  himself  In  a  dangerouH  position  where  in- 
JDT7  is  likely  to  resmt,  the  defendant  with 
knowledge  of  tbe  plaintiff's  dan^r,  is  bqund  to 
use  reasonable  care  to  avoid  injuring  plaintiff; 
and  where,  by  the  exercise  of  such  care,  defend- 
ant could  avoid  the  Injary,  but  foils  to  do  so, 
the  defendant's  ne^cence  becomes  the  proxi- 
mate cause  of  the  injury  and  renders  him  lia- 
ble." 

In  the  latter  case: 

"This  court  has  held.  In  accordance  with  many 
courts,  and  with  what  we  conceive  to  be  the 
more  logical,  as  well  as  the  more  humane,  rule, 
that  where  the  peril  of  a  traveler  on  the  high- 
way is  actually  disocrvered  and  should  be  ap- 
preciated by  the  operator  of  a  street  car,  or  oth- 
er agency  of  danger,  there  arises  a  new  duty 
to  exercise  all  reasonable  care  to  avoid  injury, 
and  the  failnre  to  exercise  such  care,  if  it  re- 
snlts  in  injury,  will  render  a  defendant  liable 
notwithstanding  tbe  continuance  of  the  plain- 
tiirs  negligence  up  to  the  instant  of  the  Injur;." 

Granting  that  plaintiff,  was  negligent  in 
passing  over  the  wire  at  the  time  and  at  the 
place  be  did,  It  is  clear  that  the  employes 
of  tbe  dty,  knowing  of  his  presence  were 
put  to  a  higher  duty  than  first  Imposed,  and 
it  was  incumbent  upon  them  to  use  a  degree 
of  care  commensurate  with  the  added  danger 
in  whldi  plaintiff  had  placed  hlmsell 
Tfhetber  the  employes  of  the  dty  used  such 
reasonable  care,  knowing  plalntiirs  peril, 


was  fbr  the  Jury-  The  question  has  been  de- 
dded  In  his  favor  and  against  the  dty. 
Affirmed. 

GHOW,  C.  J.,  and  G03B,  PABKSR,  and 
MOBRIS.  JJ.,  concur. 


COLVIN  et  al.  v.  CLAEK,    (No.  12038.) 
(Supreme  Court  of  Washington.    Jan.  8,  1915.) 

1.  Action  (§  25*)— Ljcgal  oa  Equitabxa— 

TlUBEB  CONTEAOT. 

Where  a  contract  for  the  sale  and  cut- 
tinc  of  timber  entitled  the  seller  to  payment 
eacli  month  for  that  removed  daring  the  pre- 
ceding month,  his  action  claiming  only  that 
be  bad  not  been  paid  all  that  was  due,  asking 
an  accoontiog  and  a  cancellation  of  tbe  con- 
tract without  alleging  the  necessity  of  an  ac- 
counting to  prevent  a  multiplidty  of  suits  or 
that  a  jury  could  not  arrive  at  the  true  state 
of  the  accounts,  and  not  showing  any  fidudary 
relation  between  the  parties,  was  an  action 
at  law  for  the  amount  due  on  the  contract 
and  not  a  suit  in  equity, 

[Ed.  Note.— For  other  cases,  see  Action,  Gent 
Dig.  g§  124-145,  147-149,  153,  156-159,  313; 
Dec.  Dig.  §  25.*] 

2.  Appeal  and  Ebbob  (5  1071*)— Pbkjudi- 

ClAL  ErHOB— ReFUSAI,  OF  FINDINGS. 

Under  Rem.  &  Bal.  Code,  «  368,  declaring 
that  findings,  except  aa  qnaliSed  as  to  their 
weight  by  section  1736,  stand  as  the  verdict  of 
the  jur^,  and  section  367,  providing  that  upon 
the  decision  of  an  issue  of  fact  by  tbe  court 
the  facts  found  and  tiie  conclusions  of  law 
Hball  be  separately  stated  in  writing  and  judg- 
ment on  the  decision  entered  accordingly,  the 
court's  failure  to  make  findings  of  fact  and 
conclusions  of  law  and  its  refusal  to  accept 
those  proposed  by  tbe  defendant  in  an  action 
at  law  was  prejudicial  error. 

[Kd.  Note.— For  other  casc^  see  Anneal  and 
Error^^Ceot.  Dip.  U  4234-4230;   Dec.  Dig.  { 

8.  Appeal  aho  Erbob  (S  1177*)— Rbvebbal— 

Neoessttt  of  Msw  Tbial. 

Under  Rem.  &  Bal.  Code,  |  807,  provid- 
ing that  tbe  court  shall  disregard  any  error  not 
affecting  the  substantial  rights  of  the  adverse 
party,  and  that  no  judgment  shall  be  reversed 
for  ancb  error,  the  refusal  of  the  trial  Judge  to . 
make  findings  did  not  require  a  new  trial;  bat 
the  case  would  be  remanded  with  instructions 
to  prepare  findings  and  enter  judgment  thereon. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4S87--4604,  460^-4610; 
Dec.  big,  9  1177,*] 

Department  1.  Appeal  from  Superior 
Court,  Thurston  County;  John  R.  Mltchdl, 
Judge. 

Action  by  Ambrose  Fred  Colvin  and  wife, 
and  Tom  Ismay,  as  guardian  of  their  minor 
children,  against  Delbert  Clark.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Re- 
versed, with  instructions  to  prepare  findings 
and  enter  judgment  thereon,  from  which  tA' 
ther  party  appeal 

Troy  &  Sturdevant,  of  Olympla,  for  appel- 
lant Thomas  M.  Vance  and  Harry  h.  Parr, 
both  of  OlympUt  for  respondents. 

CHADWICK,  J.  On  the  25th  day  of  April, 

1912,  plaintiffs  and  defendant  entered  into 
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a  written  contract  for  the  sale  of  the  mer- 
chantable fir  timber  on  certain  lauds  belong- 
ing to  the  plaintiffs,  In  cousiaeration  of  the 
payment  of  $2  per  1,000  feet.  The  material 
parts  of  the  contract  follow: 

"It  is  npreod  tliat  the  nmoiint  of  timber  upon 
the  said  land  is  10,825,000  feet;  said  timber 
Kha]!  be  paid  for  hy  the  party  of  the  second 
part  as  the  same  shall  be  cut  and  logged,  the 
mill  scale  shall  be  taken  for  the  purpose  of 
determining  approximately  the  amount  of  tim- 
ber logged  each  month,  but  the  amount  of  tim- 
ber to  be  taken  and  paid  for  is  asreed  to  be 
10.825,000  feet  as  aforesaid.  All  timber  log- 
sed  each  month  shall  be  settled  and  paid  for 
by  the  party  of  the  second  part  on  the  15th 
of  the  following  month  until  s&id  timl}er  is 
fully  paid  for.  The  party  of  the  second  part, 
his  successors  and  assigns  agree  to  take  and 
remove  said  timber  and  pay  for  the  same  as 
above  set  forth  within  five  years  from  the 
date  of  tliia  contract.  *  *  *  The  sum  of  two 
thousand  dollars  shall  be  deposited  by  the  par- 
ty of  the  second  part  in  the  Capital  National 
Bank  of  Olympia,  to  the  credit  of  the  guardian 
of  the  minor  children  of  Ambrose  Fred  Colvin 
and  Anna  Colvin  upon  the  execution  of  this 
contract,  and  said  two  thousand  dollars  casn 
ahall  be  credited  tn  the  party  of  the  second  part 
on  the  last  one  million  feet  of  timber  cut."  . 

The  land  bt  divided  hy  a  road  and  by  other 
phyatcal  conditions  and  Is  referred  to  by  the 
parties,  and  will  be  by  ns,  as  the  north  and 
the  sovth  side.  Prior  to  the  time  the  con- 
tract was  entered  Into,  the  parties  had  nego- 
tiated between  themselves  concerning  the  sale 
of  the  timber  on  the  south  side.  There  is 
no  controversy  between  them  as  to  the  amonnt 
of  timber  on  that  tract.  All  agree,  for  the 
inirposes  of  this  snlt.  that  It  was  5,825,000 
feet.  A  memorandum  showing  this  amount 
had  been  reduced  to  writing.  Crnlses  of  the 
north  side  timber  bad  been  theretofore  made; 
the  quantity  of  the  timber  as  shown  by  the 
cruises  varying.  The  cruises  were:  Valen- 
tine. .'j.5.'{0,000  feet;  ChampUn,  4,902.000  feet; 
and  Manning,  4,800.000  feet.  The  parties  met 
in  the  office  of  Mr.  Otis  In  Olympia  to  reduce 
their  contract  to  final  form,  and  it  was  tliere 
agreed  that  the  north  side  tltnlier  should  be 
included  In  the  sale,  and  a  contract  was  writ- 
ten so  as  to  include  a  description  of  the  land 
upon  which  it  was  growing.  Defendant  built 
a  logging  road  into  the  north  side  and  pro- 
ceeded to  log  the  land,  and  has  removed  all 
but  390,000  feet,  as  estimated  by  witness 
Moore,  a  cruiser  who  was  put  upon  the  stand 
by  plaintiffs.  I>efendant  had  cut  some  cedar 
and  ties  and  spars  that  were  not  scaled  at 
the  mill  and  had  removed  his  active  logging 
operations  from  the  north  side.  Plaintiffs 
then  brought  this  action  praying  for  an  ac- 
counting and  a  cancellation  of  the  contract 
They  have  endeavored  to  maintain  their  ac- 
tion as  a  suit  in  equity.  The  court  denied  a 
cancellation  of  the  contract,  and  no  appeal 
baa  been  taken  from  the  order. 

[1]  Whatever  may  have  been  the  orl^rinal 
theory  of  the  plaintiffs,  It  seems  to  us  that 
this  is  not  a  suit  In  equity,  but  a  simple  ac- 
tion at  law  for  the  amount  due  on  contract. 
There  Is  neither  allegation  of  fact  nor  proof 


of  fact  to  sustain  the  action  as  an  equitable 
suit.  It  Is  true  that  plaintiffs  In  demanding 
that  which  they  conceived  to  be  their  due 
have  said  tbat  an  accounting  is  necessary 
and  have  prayed  for  an  accounting.  Under 
the  contract  plaintiffs  were  entitled  to  pay- 
ment fOr  aU  ot  the  timber  removed  during 
the  previous  niMith.  Payments  were  made 
from  moiUih  to  month.  Plaintiffs  brought  thi» 
action  at  a  time  when  they  believed  that  tbe 
defendant  was  abandoning  tlie  north  side 
with  part  of  the  timber  uncut  They  tdaim  no 
more  than  this:  That  they  have  not  been 
paid  all  that  Is  due.  This  fact  would  not 
change  the  c<nitrolling  prinrtples  of  law.  Tbe 
action  remains  as  one  upon  contract,  and  it 
cannot  tie  made  an  equitable  suit  by  a  de- 
maud  for  an  accounting  unless  that  demand 
Is  based  upon  some  reasonable  ground  Justi- 
fying equitable  Interference.  There  Is  no  al- 
legation that  an  accounting  is  necessary  to 
prevent  a  multiplicity  of  suits.  There  is  no 
fiduciary  relation  between  the  parties,  nor  is 
it  alleged,  nor  does  the  proof  show,  that  mu- 
tual accounts  have  been  kept  by  the  parties, 
and  that  they  are  so  Involved  that  a  jury 
would  not  be  likely  to  arrive  at  the  true  state 
of  the  account.  The  fact  that  the  proof  Is 
difficult,  or  that  the  proof  Is  largely  In  the 
keeping  of  the  opposite  side,  Is  not  enough 
In  itself  to  justify  equitable  interference. 
In  fact,  the  proof  In  this  case  upon  either 
side  Is  quite  simple  It  Is  purely  a  question 
of  the  amount  of  timber  cut  by  defendant. 
The  payment  Is  a  mere  matter  of  calcula- 
tion. It  seems  to  us  that  counsel  have  con- 
fused the  words  "accounting"  and  "pay- 
ment" If  every  dllTerence  between  parties 
to  a  contract  as  to  tbe  amonnt  due  thereon 
would  Justify  an  accounting,  there  would  be 
no  such  thing  as  an  action  at  law  for  breach 
of  ccmtract.  Nor  can  the  character  of  the 
action  be  fixed  by  the  fact  ttiat  plaintiffs  have 
used  phrases  and  demands  peculiar  to  equity. 
A  court  will  look  to  the  substance  of  tbe 
pleadings  and  to  the  character  of  the  proof 
In  determining  tbe  character  of  the  proceed- 
ing. 

In  Knowlea  v.  Rogers,  27  Wash.  211,  67 
Pac.  572,  an  action  was  brought  as  a  law 
action.  After  trial  "the  action  was  purely 
equitable."  So  in  this  ease  there  was  no 
pretense  of  reliance  upon  equitable  principles 
in  the  trial  of  the  case.  The  court  determin- 
ed a  simple  Issue  of  fact  and  entered  a  mon- 
ey Judgment  for  the  amount  be  found  due. 

[2]  Defendant  has  been  quick  to  appreciate 
the  legal  situation  of  the  plaintiffs,  and  in  the 
court  below  and  in  this  court  has  Insisted 
that  the  trial  judge  should  have  made  find- 
ings of  fact  and  conclusions  of  law.  To  save 
the  point,  findings  and  conclusions  were  pro- 
posed and  were  refused.  Counsel  for  defend- 
ant has  brought  his  case  squarely  within  the 
following  decisions  of  this  court:  Barb  v. 
Kleeb,  1  Wash.  370,  25  Pac.  467,  27  Pac.  273; 
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KUroy  v.  Mttchell,  2  Wash.  407,  26  Pac.  865; 
Wilson  V.  Aberdeen,  25  Waah.  614,  66  Pac.  95. 

We  would  be  glad  to  bold,  if  it  were  pos- 
sible to  do  so,  in  the  light  of  our  previous 
declaioiiB  and  Rem.  &  Bal.  Code,  {  367,  that 
tlie  refusal  of  the  court  to  make  findings  was 
error  without  prejudice;  .but  the  statute  and 
the  dnt7  that  la  upon  os  to  follow  rules  of 
practice  and  procedure  arising  out  of  the 
construction  of  statutes  compels  a  holding 
that  the  error  was  prejudictal  to  the  right 
of  the  defendant  Findings,  under  Rem.  & 
BaL  Code,  {  368,  except  as  qualified  as  to 
thrir  weight  by  section  1736,  stand  as  the 
verdict  of  the  Jnry.  In  one  of  our  earlier 
cases  it  Is  said; 

"Judgments  of  law  are  founded  upon_  gener- 
al or  special  verdicts  of  juries,  or  hndiDErs  of 
the  court  which  take  the  place  thereof.  With- 
out such  verdict  or  findings  there  is  nothing 
to  aiipport  the  judgment."  KUroy  T.  Mitchell, 
sapra. 

Hie  purpose  of  section  367  Is  to  permit.  If 
not  to  encourage,  appeals  without  bringing  up 
a  statement  of  facts,  for,  as  Is  said  in  the 

Kilroy  Case  Just  cited: 

"A  judgment  at  law  will  usually  stand  or 
fall  upon  the  verdict  or  findings,  without  any 
reference  to  the  evidence  as  a  whole." 

The  first  ruling  upon  the  question  before  us 
Is  found  in  Barb  y.  Kleeb,  1  Wash.  370,  25 
Pac.  467,  27  Pac.  273.  Our  court  reviewed 
the  California  cases  and  noted  the  confusion 
that  had  arisen  In  that  state  by  reason  of  the 
courts'  attempts  to  find  a  way  around  a  sim- 
ilar statute  when  occasion  seemed  to  require 
It.   It  is  there  said: 

"We  have  the  opportunity  to  shape  the  prac- 
ti<«  in  this  stnte  so  that  our  sucoesaora  may 
Dr>t  have  to  reiwat  the  helpless  plaint  of  the 
California  Supreme  Court.' 

And  it  was  accordingly  held  that  a  recital 
in  a  judgment  that  "the  court  finds  that  the 
matters  and  things  set  forth  in  the  complaint 
are  true"  was  not  a  compliance  with  the  stat- 
ute. In  a  later  case  (Wilson  v.  Aberdeen,  25 
Wash.  614,  66  Pac.  95),  the  statute  was  held 
to  he  mandatory.  So  fur  as  we  are  informed, 
there  has  been  no  departure  from  the  rule  of 
these  cases  in  law  actions. 

[3]  The  point  raised  by  counsel  for  defend- 
ant is  well  taken.  But  it  does  not  follow  that 
the  acti(Hi  will  be  reversed  and  remanded  for 
a  new  trial.  While  the  statute  (Rem.  &  BaL 
Code,  I  307)  has  never  been  Invoked,  so  far 
a.s  we  know,  in  a.  case  like  this,  It  seems  to 
us  to  be  peculiarly  applicable.   It  Is  provided: 

"The  court  shall,  in  every  stage  of  an  ac- 
tion, disregard  any  error  or  defect  In  plead- 
ings or  proceedings  which  shall  not  affect  the 
subRtontial  rights  of  the  adverse  party,  and 
no  judgment  shall  be  reversed  or  affected  by 
reason  of  such  error  or  defect." 

In  the  case  at  bar  the  testimony  has  been 
taken.  No  right  of  either  party  will  be  con- 
served by  a  new  trial.  The  case  fails  here 
because  the  refusal  of  the  trial  judge  to 
make  findings  "affect(s)  the  substantial  rights 
of  the  adverse  party."   This  can  be  corrected 


if  the  case  is  remanded  with  instructions  to 
the  lower  court  to  make  findings  and  enter  a 
Judgment  thereon.  There  is  no  reason  in  law 
or  sound  sense  for  a  retrial.  The  Judge  had 
and  will  have  the  whole  testlhiouj'  before 
him,  and  he  can  find,  presumptively  at  least, 
the  same  facts  and  draw  the  same  conclu- 
sions as  he  would  if  the  testimony  were  tak- 
en over  again.  We  have  therefore  determin- 
ed that  this  case  shall  be  remanded  to  the 
court  from  whence  It  came,  with  Instructions 
to  the  trial  Judge  to  cause  findings  to  be  pre- 
pared and  to  enter  a  Judgment  thereon  ffom 
which  either  party  may  appeal.  Defendant 
will  recover  his  costs  in  this  court.  The  tar- 
atlon  of  tlie  costs  of  the  trial  In  the  court 
below  will  be  reserved  until  the  final  disposi- 
tion of  this  case. 

CROW,  G.  J.,  and  GOSE).  MORRIS,  and 
PARKER,  JJ.,  concur. 


STATE  ex  rel.  CLEAR  LAKE  LOGGING  R. 
CO.  V.  SUraRIOR  COURT  OF  THURS- 
TON COUNTY  et  al.    (No.  12366.) 

(Supreme  Court  of  Washington.   Jan.  8,  1015.) 

1.  Emiwbnt  Douain  (5  20*)— "Public  Use"— 
What  Constitutes. 

To  bring  timber  to  the  mill  or  market  is  a 
public  use.  authorizing  condemnation  of  land 
for  a  logging  railroad. 

[Ed.  Xote.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §9  59-67;  Dec  Dig.  i  20.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Public  Use.] 

2.  Eminent  Domain  (f  20*)— Public  Use- 
How  DlCTEBMI.VED. 

The  amount  of  service  rendered  to  members  , 
of  the  public  generally  by  a  logging  road  is  not  ' 
material  In  determlniDg  whether  it  Is  a  public 
utility. 

[Ed.  Xote. — For  other  oases,  see  Eminent  Do- 
main. Cent.  Dig.  §§  59-67;  Dec.  Dig.  $  20.*1 

3.  Eminent  Domain  (|  20*)— Public  Use. 

The  fact  that  a  logging  road  was  largely 
controlled  by  a  timber  company  does  not  de- 
prive it  of  its  public  character  and  prevent  the 
exercise  of  powers  of  eminent  domain. 

[Ed.  Note. — For  other  cases,  see  F^minent  Do- 
main, Cent.  Dig.  {g  59-67 ;  Dec.  Dig.  §  20.«] 

4.  Eminent  Domain  (§  56*)— Condemn atiow 
— BiaiiT  to. 

Whether  a  logging  road  is  entitled  to  con- 
demn  land  depends  upon  the  necesHity  6f  the 
land  for  a  public  use  and  the  feasibility  of  the 
route. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.      147-160  ;  Dec.  Dig,  |  C«.*J 

5.  Eminent  Domain  (g  55*)~ConDemnatiok 
— Power  of  Condemning  Corporation. 

Public  service  corporations  having  powers 
of  eminent  domain  may  determine  the  location 
of  their  works  for  which  land  is  sought  to  be 
condemned. 

[Ed,  Note. — For  other  cases,  see  Eminent  Do- 
main.  Cent  Dig.  $g  97,  135  ;  Dec.  Dig.  |  55.*] 

6.  Eminent  Domain  (§  45*)— Condemnation 
— i'boceeuino. 

A  loKgiug  road  will  not  be  denied  condemna- 
tion because  its  proposed  route  will  cross  a 
portion  of  a  tract  of  land  which  might  in  the 
future  be  used  for  a  mill  site;  the  availability 
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of  tiie  land  for  tbat  purpose  only  affecting  the 
damans. 

[Bd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  ||  0^100, 102, 106 ;  Dec.  Dig. 
8  45.*1 

Department  1.  Certiorari  to  Superior 
Court,  Thurston  County;  C.  E.  Clajpool, 
Judge. 

Certiorari  by  the  State,  on  the  relation  ot 
the  Clear  Lake  Logging  Railroad  Company, 
against  the  Superior  Court  of  Thurston  Coou- 
ty  and  others.  Writ  issued,  and  cause  re- 
vecsed  and  remanded. 

Dipart  &  Ellsbury,  of  Craitralla,  and  F.  D. 
Oakley,  of  Tacoma,  for  relator.  T.  F.  Ment- 
zer,  of  Teuino,  Troy  &  Sturdevant,  of  Olym- 
pla,  Kerr  &  McCord,  of  Seattle,  and  Thomas 
CLeary,  of  Olympla,  for  respoDdents. 

MORRIS,  J.  This  writ  was  sued  out  to 
review  an  order  of  the  «>urt  b^ow  doijing 
relator  aQ  order  of  public  use  and  oecesBity. 
Relator,  as  Indicated  by  Its  name,  was  orga- 
nized as  a  toll  losing  road,  and  ts  seeking  to 
ctmdemn  a  80-foot  rl|^t  of  way  to  extend  Its 
road  a  distance  of  about  3,500  feet  across 
lands  of  the  respondent  Mentzer  Bros.  Lum- 
ber Conq^any.  Tb.e  chief  objections  urged  to 
the  entry  of  the  order  of  public  nse  are:  (1) 
No  showing  of  any  public  use;  (2)  the  con- 
templated use  Is  the  private  use  of  the  A.  P. 
Perry  Lumber  Company;  (3)  other  and  more 
feasible  Ideations  not  interfering  with  the  re- 
spondent's contemplated  use  of  its  property. 

[1,2]  Relator  offered  evidence  to  the  effect 
that  there  was  from  150,000,000  to  ^,000,- 
000  feet  of  timber  tributary  to  the  first  4  miles 
of  the  proposed  route,  and  beyond  that  the 
supply  was  UAllmlted.  Respondent's  esti- 
mate of  the  amount  of  timber  accessible  was 
much  less.  It  Is  evident,  however,  that  there 
Is  a  large  supply  of  timber  tributary  to  the 
proposed  road.  Bringing  this  timber  to  mill 
or  market  Is  certainly  a  public  use.  It  is 
also  shown  that,  since  the  relator  began  oper- 
ating tlie  road  as  at  preset  constructed,  it 
has  been  used  to  some  extent  for  the  ship- 
ment of  timber  products.  The  amount  of 
service  that  has  been  rendered  other  parties 
Is  not  so  material  in  determining  the  question 
of  the  public  use  so  long  as  the  relator  re- 
ceives without  discrimination  all  that  is 
offered,  and  has  in  no  respect  failed  to  dis- 
charge its  duty  in  this  regard.  It  is  the  na- 
ture, and  not  ttie  extent,  of  the  use  that  de- 
termines its  public  charactw.  State  ex  rel. 
United,  etc.,  T.  Co.  t.  Superior  Oonrt,  60 
Wash.  193,  110  Pac.  1017. 

[3]  The  second  objection  is  based  upon  re- 
spondent's contention  that  relator  Is  but  an- 
other name  for  the  A.  P.  Peny  Lumber  Com- 
pany, and  that  its  purpose  is  to  serve  the  log- 
glng  plant  of  the  lumber  company.  The  fact 
that  a  large  part  of  relator's  business  would 
be  the  transportation  of  timber  for  the  Per- 
ry Lumber  Company,  and  that  the  timber 
company  would  exercise  a  controlling  inter- 


est in  the  logging  railroad,  does  not  destroy 
the  character  of  the  relator  as  a  public  serv- 
ice corporation,  nor  change  its  contemplated 
use  from  a  public  to  a  private  use.  .A  like 
contention  was  urged  against  the  r^ht  of 
condemnation  in  the  United,  etc.,  T,  Co.  Case, 
supra.  It  was  there  met  by  saying  that  pub- 
lic service  corporations  are  amendable  to 
public  regulation,  and  can  be  made  to  dis- 
charge tlieir  public  duties  in  a  satisfactory 
manner.  Overruling  a  similar  contention  In 
State  ex  ret.  Mcintosh  v.  Superior  Court,  66 
Wash.  214,  105  Pac.  687,  we  said: 

"The  fact  that  private  individoals  or  i>rivate 
corporatioQa  having  a  special  interest  in  the' 
construction  of  a  railroad  subscribe  to  its  cap- 
ital atock  does  not  deprive  the  road  of  its  pub- 
lic character.  The  road,  when  constructed,  will 
be  a  public  service  corporation,  and  must  serve 
the  public,  regardless  of  the  Individuality  of 
its  Btockholders  or  the  business  in  which  fliey 
may  be  engaged." 

[4,  E]  In  support  of  the  third  contention, 
respondent  sought  to  show  that  the  route  se- 
lected by  relator  was  not  the  most  feasible 
or  practicable  route  across  the  lands  in  ques- 
tion; that  other  available  routes  existed 
that  could  be  made  use  of  without  serious 
damage  to  respondents;  and  that  more  es- 
pecially the  route  selected  would  destroy  a 
contemplated  mill  site.  It  may  be  said  gen- 
erally that  in  determining  questions  of  this 
character  it  Is  not  a  question  whether  or  not 
there  is  other  land  to  t>e  had  ttut  is  equally 
available  for  the  intended  use,  but  the-  real 
question  Is  whether  the  land  sought  to  Im 
taken  is  required  for  a  public  use  (Samlsh 
River  Boom  Co.  v.  Union  Boom  Co.,  82  Wash. 
586,  73  Pac.  670),  and  whether  upon  all  of  the 
facts  shown  In  the  record  the  route  adopted 
by  the  relator  is  the  most  feasible,  and  a  rea- 
sonable necessity  exists  for  Its  appropriation 
(State  ex  rel.  Milwaukee  Terminal  Ry.  Co.  v. 
Superior  Court,  54  Wash.  365,  103  Pac.  469, 
104  Pac.  175).  Except  as  specially  restricted 
by  statute,  public  service  corporations  lnve8^ 
ed  with  the  power  of  eminent  domain  for  a 
public  use  can  make  tliolr  own  location  ac- 
cording to  their  own  views  of  what  is  best  or 
expedient,  and  this  discretion  will  not  be 
controlled  by  the  courts  (State  ex  rel.  Clark 
T.  Superior  Court,  62  Wash.  612.  114  Pac. 
444  ;  2  Lewis,  Eminent  Domain,  §  GOl)  until 
It  18  convincingly  shown  that  the  land  sought 
Is  not  reasonably  necessary,  and  that  a  slight 
change  of  location  will  equally  meet  the  ne- 
cessl^  of  the  taker  and  be  of  much  less  dam- 
age to  the  owner  (State  ex  rel.  Postal  Tele- 
graph Co.  T.  Superior  Court,  64  Wash.  189, 
116  Pac.  8SS).  The  showing  here  made  is  not 
sufflclenv  to  invoke  tbls  last  rule.  Reviewing 
it  as  a  question  of  fact,  there  la  no  questloa 
In  our  mind  but  that  the  route  selected  la 
both  the  most  feaitible  and  practicable. 

[I]  Nor  can  relator's  right  to  tbls  route 
be  denied  because  it  will  cross  a  iwrtlon  at 
respondent's  land  that  respondent  says  Is 
available  for  a  mill  site  and  upon  which,  at 
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some  fatare  time  when  concUOoiu  waitant.  It 
intends  to  constrnct  a  mill.  The  'aTailabiUty 
for  any  i^ieclal  purpose  of  property  taken  or 
dama^  in  eminent  domain  proceedings  la 
only  one  of  the  questions  to  be  considered 
In  estimating  tlw  damages  to  be  paid.  The 
courts  cannot  say  to  corporations  exercising 
this  right:  Tou  should  select  another  route 
becauae  it  Is  dieaper  or  because  yon  wlU 
destroy  a  valuable  building  site.  Th»  only 
thing  we  liave  to  determine  la  the  rli^t  to 
take  the  property,  which,  when  it  exists,  ap- 
plies equally  to  all  proporty  IrrespectiTe  of 
its  value  or  contemplated  usa 

The  order  under  review  is  reversed,  and 
the  cause  remanded,  with  instmctions  to  en- 
ter an  order  of  public  use  and  proceed  with 
the  condemnation  proceedlivs. 

CROW,  G.  J.,  and  OOSB  and  PARKER, 
JJ.,  concur. 


EMERY  y.  LITTLBJOHM  at  aL  (No.  U975.) 
(Supreme  Court  of  Washington.    Jan.  8,  1915.) 

1.  ASTI.TnCS    (S    7*)  —  OsncSBS  —  DiBCHABOB 
rROll  ASTLUM— LUBIUTT  FOB  INJCBIES. 

Rem.  &  Bal.  Code,  S  provides  that 

any  patient  may  be  discharged  from  a  state  hdo- 
pital  for  the  insane  when,  In  the  Judgment  of 
the  superintendent,  it  may  be  expedient.  The 
superintendent  of  state  hospital,  to  which  one  P. 
had  been  committed,  after  two  weeks  released 
him  in  charge  of  his  mother,  who  signed  the 
usual  writing  certifying  that  she  had  taken  P. 
on  parole,  Imowing  that  he  was  not  fully  re- 
covered, and  assumed  all  responsibility  for  his 
actions,  that  she  agreed  to  care  for  him,  and 
return  him  to  the  hospital,  If  necessary,  and 
she  took  him  home,  and,  after  complaint  of  bis 
letters  alarming  a  girl  In  a  show,  gave  him 
money  to  go  East  to  relatives,  Instead  of  which 
he  followed  the  girl^  called  at  plaintiffs  theater 
to  see  her,  and,  while  plaintiff  was  listening  to 
his  request  to  see  her,  shot  him.  SM  that,  as 
the  statute  gave  the  superintendent  an  official 
discretion  to  release  a  patient,  he  was  not  lia- 
ble to  plaintiff  In  damages. 

[Ed.  Note.— For  other  cases,  see  Asylums, 
Cent.  Dig,  I  B ;  Dec  Dig.  {  7.*] 

2.  INBAKB  Persons  (S  80*)— Pbbsokal  Injubt 

BT— LlABILITT  OT  CUBTODIAET. 

The  stepfather  of  such  insane  person,  who 
was  not  instrumental  in  getting  him  out  of  the 
hospital,  and  who  had  no  knowledge  of  his  re- 
lease from  the  hospital  until  be  was  broiKht  to 
his  house  by  bla  wife,  the  motiier  of  such  uiBane 
person,  was  not  liable  to  plaintiff  in  damages. 

[Ed.  Note.— For  other  cases,  see  Insane  P'er- 
sons.  Cent  Dig.  |  142 ;  Dec.  Dig.  |  80."] 

3.  Insane  Pebsonb  (8  80*)- ToBra  oy  Insane 
Pebson— LiABii-rrT  of  CuaroniAN. 

In  an  action  for  damages  from  alleged  neg- 
ligence in  restraining  an  insane  person,  it  ap- 
peared that  defendant  was  the  mother  of  one 
committed  to  a  state  hospital  for  the  Insane ; 
that  after  a  few  weeks  she  obtained  his  release 
upon  signing  the  usual  writing  certifying  that 
she  had  taken  him  on  parole  knowing  that  he 
was  not  fully  recovered,  assuming  all  responsi- 
bility for  his  actions,  agreeing  to  care  for  him, 
and  return  him  to  the  hospital,  if  necessary ; 
that  she  brought  him  to  her  home;  that,  after 
complaint  from  the  [tolice  that  he  was  sending 
letters  to,  and  alarming,  a  girl  in  a  show,  she 

Sve  him  money  to  go  East  to  relatives;  that, 
itead,  be  pursued  the  girl  to  Portland,  and. 


white  demanding  of  plaintiff,  tbe  manager  of  a 
theater,  permission  to  see  her,  shot  plaintiff. 
Heldt  that  a  verdict  and  judgment  for  plaintiff 
would  not  be  reversed  on  the  ground  that  de- 
fendant was  not  liable. 

[Ed,  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  « li2;  Dec  Dig.  «  80.*] 

Crow,  C.  J.,  and  Oose  and  Ellis.  JJ.,  dissent- 
ing in  part.  FuUerton,  Ghadwlek,  and  Ualu, 
JX,  dissenting. 

Bn.  Bane  Appeal  from  Superior  Court, 
Pierce  County;  W.  O.  Chapman,  Judge. 

Action  by  H.  P,  Emery  against  Andrew  J. 
littlejobn  and  wife  and  A.  P.  Calhoun. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Reversed  as  to  defendants  Andrew  J. 
Uttlejohn  and  A.  P.  Calhoun,  and  affirmed 
as  to  defNidant  fifis.  Andrew  J.  Llttlejohn. 

B.  R.  York,  of  Tacoma,  W.  V.  Tanner,  of 
Olympla,  Stephen  V.  Carey,  of  Seattle,  and 
J.  T.  S.  Lyle,  of  Olympla,  tor  appellants. 
Bates,  Peer  9t  Peterson,  of  Tacoma,  tot  n- 
spondent. 

PARKER,  J.  The  plaintiff  seeks  recovery 
of  damages  from  the  defendants  for  personal 
injuries  which  he  claims  resulted  to  him 
from  the  negligence  of  the  defendants  In  fail- 
ing to  properly  restrain  and  care  for  one  O. 
W,  Pence,  an  insane  person.  A  trial  before 
the  court  and  a  Jury  resulted  In  verdict  and 
Judgment  In  favor  of  the  plaintiff,  from 
which  the  defendants  have  appealed. 

On  June  7, 1912,  O.  W.  Pence  was  adjudged 
insane  by  the  snpwior  court  for  Pierce  coun- 
ty, and  c(Bnmltted  to  the  Western  Washing- 
ton Hospital  tot  the  Insane^  ^e  appellant 
Dr.  A.  P.  Calhoun  was  then  the  superintend- 
ent of  the  hospital.  Dr.  F.  P.  WUt  was  as- 
sistant phyMdan  of  tbe  hospital,  and  direct 
•ly  in  charge  of  Pence  while  he  was  In  the  hos- 
pital aa  a  patient  Pence  was  then  80  years 
old.  He  first  showed  signs  of  insanity  about 
10  days  previous  to  his  commitment  to  the 
hospitaL  He  never  had  suicidal  or  homicidal 
tendencies.  He  Imagined  that  people — espe- 
cially detecttves— were  after  him,  to  do  him 
Injury.  Physically,  he  is  in  a  normal  state 
of  health.  One  of  the  examining  physicians 
in  the  Insanity  proceedings,  testifying  upon 
the  trial  of  this  case,  described  Pence's  con- 
diti<Hi  as  follows: 

"Am  physician  and  surgeon.  Was  one  of  the 
physicians  appointed  to  act  as  a  commission 
examine  O.  W.  Pence.  Recall  the  examination 
tolerably  well.  Bemember  his  condition  at  that 
time.  Pence  to  all  appearances  was  normal,  in 
a  normal  condition ;  that  is,  without  getting  his 
hobby,  he  could  not  have  been  convicted  before 
any  jury  of  insanity.  There  was  no  history  of 
filth,  dirt  as  to  his  clothing- in  fact,  he  was 
carefal  about  his  clothing ;  no  suicidal  mania ; 
no  tendency  to  injure  others ;  and  no  history 
at  all  that  would  lead  to  a  conviction  of  in- 
sanity. What  I  convicted  him  on  was  delusion, 
and  the  delusion  was  of  a  rellgioos  nature.  My 
recollection  now  is  that  he  was  religious  alto- 
gether and  that  he  had  hallocinatfons  I  think, 
ballucinationfl  of  hearing,  he  heard  imaginary 
voices;  I  think  it  was  on  that  point  alone  al- 
most Utat  I  found  him  insane.   I  did  not  con- 
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aider  him  dangerous ;  if  he  waa  given  a  rest  of 
n  few  days  be  would  rapidly  recover,"  "He  had 
delusions  that  detectives  were  after  him ;  that 
people  were  trying  to  get  at  him  to  do  him 
harm.  We  sent  him  to  the  asylum  for  rest.  If 
we  had  a  place  of  detention  outside  of  the  asy- 
lum, I  should  not  have  sent  bim  to  the  asylnm." 

Pence  is  a  son  of  appellant  Mrs.  Llttlejohn, 
who  lives  In  Tacoma  with  her  hnsband,  A.. J. 
Littlejohn.  After  Pence  was  committed  to 
the  hospital  tor  the  insane,  his  mother  vlaited 
him  several  times.  His  condition  while  in 
the  hospital  was  one  of  apparent  rapid  im- 
provement, and,  after  remaining  there  a  lit- 
tle over  two  weeks,  on  June  24th  Dr.  Witt, 
acting  for  the  superintendent  of  the  hospital, 
permitted  Mrs.  Llttlejohn  to  talte  Pence  home, 
though  he  was  not  dischai^^  as  cured.  At 
that  time,  she  signed  the  usual  writing  re- 
quired of  those  taking  patients  from  the  hos- 
pital, reading  as  follows: 

"June  24th,  1912. 
"This  is  to  certify  that  I  have"  taken  O,  W. 
Pence  on  parole  from  Western  Hospital  for 
Insane.    Knowing  that  he  is  not  fully  recover- 
ed, I  assume  all  responsibility  for  his  actions 
while  in  my  cliarge,  and  agree  to  care  for  him 
and  return  him  to  the  hospital  at  my  own  ex- 
pense if  it  becomes  necessary.    I  further  agree 
to  write  the  soperintendent,  informing  blm  of 
the  condition  of  the  patient  at  intervals  desig- 
nated by  him  diinnii  the  life  of  the  parole. 
"[Signed]   Mrs.  A.  J.  Littlejohn. 
"Address:  3704  6th  Ave,  Tacoma,  Wash." 

Nothing  further  occurred  coming  to  the  no- 
tice of  Mr.  or  Mrs.  Littlejohn  indicating  that 
Pence's  condition  was  other  Uian  one  of  con- 
tinuous improvement  until  the  evening  of 
July  4th  or  6th,  some  ten  days  after  he  was 
hrought  home,  when  two  police  officers  of  the 
city  of  Tacoma.  Recob  and  Brown,  vlsiteil 
the  Littlejohn  home  and  talked  .to  Mr.  and 
MrH.  Littlejohn  about  Pence.  All  the  Infor- 
mation then  couTeyed  to  either  Mr.  or  Mrs. 
Littlejohn  relative  to  the  actions  of  Pence 
then  complained  of  by  the  policemen  is  such 
as  may  be  gathered  from  the  testimony  of 
Recob,  as  follows: 

"I  have  lived  in  the  city  of  Tacoma  eight 
years.  Have  been  a  member  of  the  Tacoma  Po- 
lice Department  seven  years.  My  attention  was 
called  to  the  conduct  of  one  Pence  about  the 
4th  of  July,  1912.  Mr.  Timmins,  manager  of 
the  Pantages  Theater,  in  Tacoma,  called  at  the 
police  station.  He  was  accompanied  by  the 
manager  of  a  play  on  that  week  at  the  theater. 
They  liad  some  letters  that  bad  been  written  to 
B  Rirl  in  one  of  the  acts  at  the  theater.  We 
looked  the  letters  over.  They  were  written  by 
Pence,  and  gave  his  name  and  address  as  Sixth 
avenue.  We  lookeii  up  the  address  and  found 
it  was  the  liittlcjohn  residence.  Wo  (Mr. 
Brown  and  myself)  went  to  the  Pantages 
Tlieater  that  night.  Pence  was  supposed  to  be 
in  the  front  row,  and  we  went  to  observe  his 
actions.  He  did  not  come  that  night,  and  we 
went  to  the  Littlejohu  bouse  to  see  him.  At 
that  time  I  did  not  know  tliat  Pence  had  been 
an  inmate  of  tho  asylum.  We  went  to  the  Lit- 
tlejohn house  to  investigate — to  see  why  he  was 
writing  such  letters.  We  had  talked  with  the 
manager  and  the  girl.  She  was  greatly  excited. 
Mr.  Brown  went  with  me.  It  was  about  0:30 
in  the  evcnine.  Brown  knocked  at  the  door,  and 
Sirs.  Littlejohn  answered  from  the  window  up- 
stairs. Brown  said  he  would  like  to  talk  with 
Peace.   She  asked:  'What  about?'   Brown  said: 


'I  would  like  to  talk  with  him.'  She  came  to 
the  door  and  talked  for  a  minute,  and  then  said 
she  would  call  Mr.  Littlejohn.  She  went  back 
upstairs,  and  Littlejohn  came  down.  We  stood 
in  the  reception  half  and  talked  with  Mr.  Little- 
john. I  told  him  there  had  been  letters  receiv- 
ed at  the -Pantages  Theater  addressed  from  his 
number,  and  we  came  out  to  iiave  a  talk  with 
Pence.  Littlejohn  said:  'Now,  Pence  has  just 
beea  in  from  the  asylum.  I  don't  lilte  to  have 
you  talk  with  him  ;  it  might  make  him  worse.' 
He  would  not  let  us  talk  with  him,  and  we  told 
bim  there  would  have  to  be  something  done. 
*  *  •  After  Littlejohn  refused  to  let  us  have 
a  talk  with  Pence,  we  told  him  something  would 
have  to  be  done  and  he  said :  'Well  now  I  have 
got  everything  arranged  for  him  to  leave  to-mor- 
row. •  ♦  ♦  I  yiin  send  him  East.'  *  •  • 
I  don't  remember  the  place  he  said,  somewhere 
in  the  East,  to  his  relatives,  or  would  send 
bim  back  to  the  asylum.  We  told  him  be  must 
not  let  him  go  to  Portlimd  on  account  of  the 
girl.  She  went  over  there.  The  girl  was  aw- 
ful excited  over  the  letters,  and  I  told  Little- 
john to  buy  a  ticket  himself  and  send  him  East, 
rather  than  give  him  money.  I  said  he  was  1^- 
ble  to  go  down  there  (to  Portland)  and  kill  stHue 
one.  lie  said  he  was  going  to  send  him  East. 
At  that  time  I  talked  to  Littlejohn  about  the 
letters  and  what  Pence  had  been  doing.  There 
was  no  sense  to  the  letters.  A  right-minded 
person  would  not  write  such  letters.  He  want- 
ed the  girl  to  marry  him.  Wanted  her  to  meet 
him  over  in  the  Firemen's  Park.  It  was  Just  a 
lot  of  fooMahness.  I  had  known  Mr,  Littlejohn 
by  sight  for  the  last  eight  years.  1  told  Little- 
john if  he  would  do  as  he  said  I  would  leave 
Pence  with  him,  with  the  nnderstanding  that  he 
would  be  sent  away  the  next  day.  I  told  him 
to  buy  the  ticket  himself  and  start  bim  East. 
If  he  gave  hira  the  money  he  would  go  to  Port- 
land. We  didn't  insist  on  seeing  Pence  that 
night,  because  we  relied- on  Littlejohn  doing  as 
he  said.  The  next  I  heard  of  Pence  Mr.  Tim- 
mins told  me  he  had  gone  to  Portland  and  shot 
Mr.  Emery.  This  was  four  or  five  nights  after 
we  R-ere  out  at  Littlejohn's.  •  *  *  I  saw 
part  of  the  letters  written  by  Pence  to  the  girl, 
but  did  not  see  any  letters  written  by  the  girl 
to  Pence.  «  *  •  The  letters  did  not  contain 
any  threats  or  vile  language.  They  were  mere- 
ly the  letters  of  a  person  having  some  admira- 
tion or  pretense  of  love  for  the  girl,  asking  ber 
to  marry  him,  and  expressing  affection  for  her. 
I  had  never  seen  Pence  up  to  that  time.  •  •  * 
So  fiir  as  I  know  the  police  department  never 
communicated  with  the  asylum  authorities  con- 
cerning Pence." 

Brown's  testimony  relative  to  the  Tisit  to 
LlttleJohn's  home  is  in  harmony  with  that 
of  Recob  above  quoted,  though  it  does  not  go 
so  nrach  into  details.  Neltiier  Mr.  or  Mrs. 
Littlejohn  ever  saw  any  of  the  letters  claim- 
ed by  the  policemen  to  have  been  written  by 
Pence  to  the  actress,  and  tliey  had  no  knowl- 
edge of  the  contents  or  nature  of  those  let- 
ters, except  as  communicated  to  them  by  the 
policemen.  No  other  acts  of  Pence  were  com- 
plained of  or  reported  to  them.  On  the  eve- 
ning of  the  visit  of  the  policemen  to  the  Lit- 
tlejohn borne  Pence  had  been  home  during 
the  whole  evening,  and  was  not  at  the  theater 
where  the  policemen  went,  expecting  to  find 
him.  Mrs.  Littlejohn,  on  the  following  day 
reported  l>y  telephone  to  the  hospital,  talking 
to  Dr.  Wiit,  the  Incident  of  the  policemen 
coming  to  their  boiue,  and  complaining  of 
Pence's  action  In  writing  the  letters.  Just 
what  Mrs.  Littlejohn  told  Dr.  Wilt  of  the 
hospital  over  the  telephone  concerning  the 
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lislt  of  the  policemen  Is  not  very  clear.  Dr. 
WUt  testified  aa  to  what  she  then  told  him 
as  follows: 

"I  talked  with  Hn.  LIttlejobn  over  the  tele- 
phnnr.  If  I  remember  riftnt,  she  called  me. 
She  mentioned  that  the  police  had  been  to  the 
bouse  the  evening  before.  She  did  not  say  why 
they  bad  been  tbere  any  more  than  for  the  por- 
pope  of  stopping  Mr.  Pence's  ectiona.  At  the 
time  of  the  conversation  Dr.  CalhouQ  happened 
to  be  in  the  office  where  the  telephone  is  located. 
I  asked  him  what  we  should  do,  and  he  thought 
it  advisable  to  send  in  a  guard  if  he  (reuce) 
was  causing  any  trouble.  She  (Mrs.  Littlejohn) 
said  she  would  send  him  East  the  next  morning. 
That  was  satisfactory  to  us.  If  I  remember 
rlehtly,  I  told  her  we  would  send  a  guard. 
The  reason  we  did  not  send  a  guard  for  him 
was  that  she  promised  to  send  Pence  East.  As 
to  imposing  conditions  as  to  the  manner  in 
vhich  he  should  t>e  sent  East,  I  do  not  know  of 
anj-  special  arrangements  by  which  he  was  to  be 
lent  East.  There  was  notbiog  said  about  that 
at  the  time  that  I  remember.  Dr.  C'alboun  was 
in  the  office  at  tbe  time  and  I  talked  to  him  as 
ta  what  should  be  done.  This  was  not  tbe  first 
time  Mn.  Littl^obn  bad  talked  to  me  about 
PeiK'f  after  bis  release.  As  I  remember,  she 
telephoned  to  me  several  times,  and  told  me  how 
well  he  was  getting  along." 

A  day  or  two  later,  on  July  7th,  Pence 
went  away,  as  Mr.  and  Mrs.  Littlejohn  aup- 
VoaeA,  to  fala  relatives  In  Missouri,  as  th^ 
had  planned,  and  had  fnrolshed  him  ntoney 
for  so  doing.  They  evidently  htmeetly  be- 
Ilered  that  he  went  to  Seattle,  with  a  view 
uf  going  East  over  the  Great  Northern,  and 
not  to  the  South  through  Portland.  How- 
ever, that  was  the  last  seen  or  heard  of 
him  by  Mr.  or  Mrs.  Littlejohn  until  after  his 
ibuoUng  respondent  in  Portland  on  July  0th. 
iwulting  In  the  injuries  of  which  respondent 
here  complains,  and  for  which  he  seeks  re- 
covery appellants.  What  occurred  at 
tbe  time  ot  that  diootlng  may  be  related  in 
tbe  language  of  respondent's  testimony,  as 
fullows: 

"On  tbe  evening  of  the  9tb  of  July,  Tuesday 
pTeiiing,  I  believe  it  was,  during  the  latter  part 
nf  the  second  performance,  one  of  the  stage 
hands  came  to  me  and  reported  a  gentleman  Jn 
tbe  hail  to  see  one  of  tbe  lady  performers,  and 
ilmst  the  same  time  I  think  Miss  Caltie  Lowe 
made  the  exclamation,  'There  is  the  man  that 
I  am  afraid  of.'  I  walked  out  to  the  hall, 
whidi  ia  on  the  aame  level  with  the  stage  and 
the  entrance  from  the  alley  to  the  stage,  and 
standing  in  the  hall  was  a  man.  I  walk«l  right 
dose  up  to  him,  possibly  a  foot  and  a  half,  as  I 
vnuld  apeak  to  anybody,  and  I  asked  who  he 
wished  to  see,  and  he  said,  *I  am  O.  W.  Pence, 
■Dd  1  am  engaged  to  be  married  to  Callie  fjowe, 
1  would  like  to  speak  to  her.*  While  he  was 
speaking,  I  noticed  on  the  lower  part  of  his  vest 
i»  bad  a  badge,  an  officer's  badge,  deputy  sher- 
ilT.  and  it  was  turned  upsfde  down  so  I  couldn't 
md  it,  and,  as  he  flnisned  speaking,  I  reached 
OTi>r  and  turned  over  the  bad^e  so  I  could  read 
the  letters.  I  saya,  'What  kind  of  a  badge  is 
ibat'f'  He  said,  'What  have  you  got  to  say 
about  it?'  and  he  pulled  his  gun  out  and  com- 
atnced  firing  and  struck  me." 

In  view  of  the  conclusions  we  have  reach- 
el.  especially  upon  the  question  of  the  neg- 
llltPDce  of  Littlejohn  and  wife  here  coinplaln- 
«1  of.  we  have  related  the  facts  lu  the  most 
favorable  light  possible  in  aid  of  respoiident's 
contentions,  though  tbe  facts,  as  testified  to 


by  the  policemen,  are,  In  some  details,  con- 
tradicted by  the  testlmmi}*  of  Mr.  and  Mrs. 
Llttlejohu.  otherwiHe  the  facts  as  related 
above  are  undisputed.  Nor  does  the  record 
contain  any  other  facts,  aa  we  view  It,  lend- 
ing additional  aid  to  the  respondent  in  the 
contention  made  by  his  counsel. 

[1 )  Counsel  for  appellant  Dr.  Calhoun  con- 
teud  that  the  trial  court  erred  In  decliuiug 
to  decide  the  cause  In  his  favor  as  a  mat- 
ter of  law,  upon  their  motions  for  a  direct- 
ed verdict,  made  at  tbe  close  of  the  plaintlCTs 
evidence  and  also  at  tbe  close  of  all  of  tbe 
evidence.  The  principal  ground  upon  which 
this  contention  is  rested  is  that  appellant 
Dr.  Calhoun,  being  the  superintendent  In 
charge  of  the  hospital,  performing  an  of- 
ficial act  Involving  the  exercise  of  his  dis- 
cretion as  such.  In  allowiag  Pence  to  leave 
the  hospital  with  his  mother,  and  In  allow- 
ing him  to  remain  away,  no  liability  by  an 
action  for  damages  can  be  imposed  upon  Dr. 
Calhoun.  We  shall,  for  the  purpose  of  argu- 
ment, treat  all  actions  of  Dr.  Wilt,  the  as- 
sistant physician,  as  those  of  Dr.  Calhoun. 
The  only  provision  of  our  statute  relating 
to  the  discharge  or  parole  of  patients  by  the 
superintendent  of  the  hospital  of  his  own 
motion  Is  that  found  in  section  5967,  Bern. 
&  Bal.  Code,  reading  aa  follows: 

"Any  patient  may  be  dischat^ed  from  the  hoe* 
pital  when,  in  the  judgment  of  the  superintend- 
ent, it  may  be  expedient." 

This,  1q  fact,  is  the  only  provision  of  our 
statutes  relating  to  tbe  subject  of  the  dis- 
charge or  parole  of  patients  by  the  super- 
intendent, at  the  instance  of  any  one,  except 
as  provided  by  tjectlon  5902,  Rem,  &  Bal. 
Code,  reading  as  follows; 

"The  relatives  or  frieuds  of  an  iimiate  of  the 
hospital  for  the  insane  may  receive  such  inmate 
therefrom  on  their  giving  a  bond  or  other  sat- 
isfactory evidence  to  the  superior  judge  issuing 
the  commitment,  that  tbey,  or  any  of  them,  are 
capable  and  suited  to  taae  care  of  and  give 
proper  care  to  such  insane  person,  and  give  pro- 
tection against  any  of  his  acts  as  an  insane  per- 
son. If  such  satisfactory  evidence  appear  to 
the  judge,  he  may  issue  an  order,  directed  tu  tbe 
superintendent  of  tbe  hospital  for  the  insane,  for 
the  removal  of  such  person.  If,  after  such  re- 
moval, it  is  brought  to  the  knowledge  of  the 
judge,  by  verified  statement,  that  the  person 
thus  removed  is  not  cared  for  properly,  or  ia 
dangerous  to  persons  or  property  by  reason  of 
such  want  of  care,  he  may  order  such  person 
returned  to  tbe  hospital." 

It  Is  manifest  that  the  discharge  of  a  pa- 
tient from  the  hospital  by  the  superintend- 
ent of  Ms  own  motion  Involves  the  exercise 
of  discretion  upon  his  part  It  Is  In^ted, 
however,  by  counsel  for  respondent,  that 
such  discretion  of  the  superintendent  per- 
tains only  to  the  qu^tion  of  absolute  dis- 
charge of  a  patient,  and  that  he  has  no  oth- 
er discretionary  power,  especially  none  as 
to  the  parole  or  conditional  discharge  of  a 
patient.  It  Is  argued  that  the  provisions  of 
section  5962,  above  quoted,  negative  the  idea 
of  the  superintendent  exerdslng  discretion 
other  than  In  relation  to  the  absolute  dis- 
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charge  of  a  patient.  We  are  noable  to  agree 
with  this  view.  It  is  manifest  that  the 
method  of  relatives  or  friends  acquiring  iKts- 
session  of  a  patient  provideJ  for  In  section 
5962  Is  only  a  procedure  which  may  be  In- 
stituted at  the  Instance  of  such  friends  or 
relatives,  and  has  nothing  whatever  to  do 
with  the  discretion  of  the  superintendent  in 
discharging  patients  conditionally  or  other- 
wise. Whatever  Is  done  under  that  sec- 
tion may  be  done  even  against  the  judgment 
or  will  of  the  superintendent,  and  has  noth- 
ing to  do  with  the  performance  of  any  duty 
upon  his  part  other  than  to  obey  the  order 
of  court  which  may  be  made  In  pursuance 
of  proceeding  under  that  section.  The  dili- 
gence of  learned  counsel  for  respondent  has 
not  brought  to  our  attention  any  direct  au- 
thority throwing  any  light  upon  this  con- 
tention, nor  has  any  such  authority  come  to 
onr  noUce,  except  the  law  relating  to  the 
pardoning  power,  which,  by  way  of  analogy, 
furnishes  some  aid  to  the'  solutloa  of  this 
problem. 

"The  power  to  pardon  is  generally  held  to  in- 
clude the  power  to  mitigate  or  commute  sen- 
tences, the  theory  being  that  the  greater  power 
inchidea  the  lees."  24  Am.  &  Eng.  Ency.  Law 
{2d  Ed.)  p.  587  ;  29  Oyc  1670 ;  Fuller  v.  State, 
122  Ai».  26  South.  146,  4S  L.  R.  A.  602, 
Am.  St.  Rep.  1. 

We  are  of  the  opinion  that  the  power  of 
absolute  discharge  patdenta  from  the  hos- 
pital Includes  the  power  to  parole  or  condi- 
tionally discharge  patients  therefrom;  and 
that  all  acta  of  the  superintendent  under 
this  power  Involve  the  exercise  of  discretion 
on  his  part  of  a  quasi  Judicial  character. 

The  acts  ot  Dr.  Calhoun,  here  complain- 
ed of,  being  offldftl,  and  calling  for  the  ex- 
ercise of  his  dlacretlcoi,  the  law  seems  to 
be  settled  beyond  controversy  that  he  can- 
not be  called  to  account  for  any  consequencee 
flowing  therefrom,  In  a  civil  action  for  dam- 
ages Inatltoted  by  a  person  claiming  to  be 
injured  as  the  result  of  such  discretionary 
action  In  the  absence  of  malldous  or  cor- 
rupt action.  It  is  not  claimed  tliat  Dr.  Cal- 
houn acted  either  maliciously  or  corruptly. 
Indeed,  it  cotild  not  be  fvlth  any  show  of 
reason  under  the  evidence.  The  most  that 
can  be  said  Is  that  he  acted  mistakenly,  or, 
for  argument's  sake,  we  may  concede  that 
he  acted  negligently;  but,  under  all  the  au- 
thorities, such  action  would  not  render  Iilm 
liable  in  this  action,  since  his  acts  were  of- 
ficial and  Involved  his  discretion.  In  the 
text  of  29  Cyc.  p.  1444,  after  noticing  the 
law  touching  the  Immunity  of  Judicial  and 
legislative  officers  from  liability  in  an  ac- 
tion for  damages  flowing  from  their  official 
acts,  it  is  aaid : 

"In  the  third  place  are  the  v&%t  number  of 
ofiicers  not  hotdiuf:  courts,  but  diacharglng  ex- 
ecutive and  administrative  functions,  whose  dis- 
charge involves  the  exercise  of  judgment  and 
discretion.  Such  officers  are  not  liable  for  a 
mistaken  exerdse  sudi  discretion.  In  many 
<a  the  cases  on  the  Uabillty  of  inferior  Judicial 
offlcen  and  officers  diachargiiig  quasi  Jnofcial  or 


sdministrative  functions,  the  opinions  would 
seem  to  Ifcy  stress  upon  the  absence  of  malice 
or  corrupt  intent  as  an  Important  element  in 
the  determination  ot  the  immunity  from  liabil- 
ity. But  in  most  cases  what  is  said  in  the  opin- 
ion is  merely  dictum,  inasmuch  as  the  actual 
decision  did  not  recognize  the  liability.  There 
are,  however,  a  few  cases  which  actually  decide 
that,  if  the  act  complained  of  has  been  done 
with  corrupt  motives  or  malice,  there  is  a  lia- 
bility to  the  person  injured.  On  the  other  band, 
it  has  been  distinctly  held  that,  if  the  officer 
whuse  acts  are  complained  of  keeps  within  his 
powers,  bis  motives,  however  corrupt  and  mali- 
cious they  may  be,  may  not  be  made  a  reason 
for  holding  him  liable  for  the  damages  caused  by 
his  acts." 

In  Kmdall  T.  Stokes  et  al..  S  How.  87,  98, 
U  L.  Ed.  606,  512,  Chief  Justice  Taney, 
speaking  for  the  Supreme  Court  ot  the  Unlt> 
ed  States,  said: 

.  "A  public  officer  is  not  liable  to  an  action  U 
he  falls  into  error  in  a  case  ^ere  the  act  to  ba 
done  is  not  merely  a  ministerial  one,  but  Is  one 
in  relation  to  which  It  is  bis  duty  to  exercife 
Judgment  and  discretion:  evoi  altbongh  an  in- 
dividual may  suffer  by  hifl  mistake.  A  contrary 
principle  would,  indeed,  be  pregnant  with  the 
greatest  mischiefs." 

In  Spalding  v.  Yllas,  161  U.  S.  48S,  498, 
16  Sup.  Ct  631.  637,  40  L.  Bd.  780,  786,  Jus- 
tice Harlan,  speaking  for  the  United  States 
Suprane  Court,  in  a  case  w;here  damages 
were  son^t  In  an  action  agiUnat  the  Poet 
master  General,  dalmed  to  have  retolted 
from  hia  official  actl<si,  said: 

"In  exercising  the  functions  of  hts  office,  Ae 
head  of  an  executive  department,  keeping  with- 
in the  limits  of  bis  authority,  should  not  be  un- 
der an  apprehension  that  the  motives  that  con- 
trol bis  official  conduct  may  at  any  time  become 
the  subject  of  inquiry  in  a  civil  suit  for  dam- 
ages. It  would  seriously  cripple  the  proper  and 
effective  administration  ot  public  affairs  as  In- 
trusted to  the  executive  branch  of  the  govern- 
ment, if  be  were  subjected  to  any  such  restraint 
He  may  have  legal  authority  to  act,  but  he 
may  have  such  large  discretion  In  the  premises 
that  it  will  not  always  be  his  absolute  duty  to 
exercise  the  authority  with  which  be  is  invest- 
ed. But  if  be  acts,  having  authority,  his  con- 
duct cannot  be  made  the  foundation  of  a  suit 
against  him  personally  for  damages,  even  if  the 
circumstances  show  that  he  is  not  disagreeably 
impressed  by  the  fact  that  his  action  injuriously 
affects  the  claims  of  particular  individuals.  In 
the  present  case,  as  we  have  found,  the  defend- 
ant, in  Issuing  the  circular  in  question,  did  not 
exceed  his  authority,  nor  pass  the  line  of  his 
duty  as  Postmaster  Oeneral.  The  motive  that 
impelled  him  to  do  that  of  which  the  plaintiff 
complains  is  therefore  wholly  immaterial.  If 
we  were  to  hold  that  the  dnnurrer  admitted,  for 
the  purposes  of  the  trial,  that  the  defendant  act- 
ed malidonriy,  Hiat  could  not  change  the  law.** 

In  Daniels  t.  Hathaway,  65  Vt  247,  266,  26 
AU.  970,  973,  21  L.  R.  A.  377,  380.  It  is  said: 

"Discretionary  power  is,  in  its  nature,  inde- 
pendent, and  to  make  those  who  wield  it  liable 
to  be  caJled  to  account  by  some  other  authority 
is  to  take  away  discretion  and  destroy  inde- 
pendence. Disi^etion,  to  a  certain  extent,  im- 
plies judicial  functions ;  and,  when  officers  act 
m  such  a  capacity,  they  are  not  liable  to  any 
private  person  for  a  neglect  to  exercise  these 
powers,  nor  for  the  consequences  of  a  lawful 
exercise  of  them,  where  no  corruption  or  malice 
can  be  imputed,  and  they  keep  within  the  scope 
of  their  official  duties  and  authority."  Porter 
T.  Haight,  45  Cai.  681;  Fath  v.  Koeppel,  72 
Wis.  ^.39  N.  W.  6S9,  7  Am.  St.  VM^Sffli 
Garff  T.  Smith,  81  Utah,  102,  86  Fac  772,  120 
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Am.  St.  Rep.  924:  Bolm  t.  Osmun,  143  Mich. 
68,  106  N.  W.  697,  S  L.  H.  A.  (N.  S.)  635: 
Valentine  v.  Englewood,  76  N.  J.  Law,  500,  71 
Atl.  344,  19  L.  R.  A.  (N.  SJ  262,  16  Ann.  Caa. 
731 :  Mechem  on  Public  Officws.  f  638;  Gool^ 
on  Torts  (2d  Ed.)  p.  447  ;  28  Am.  &  Bnir.  Bncy. 
Law  (2d  Ed.)  p.  876. 

We  are  clearly  of  the  opinion  tbat  It  most 
be  held,  as  a  matter  of  law,  that  Dr.  Calhona 
Is  not  liable  for  the  damages  complained  of 
In  this  case,  npoa  the  gronnd  tbat  be  acted 
In  an  official  capacity  In  a  matter  Involving 
his  discretion,  and  did  not  act  maliciously  or 
corruptly.  Whether  be  would  have  been  lia- 
ble to  respondent  bad  he  acted  mallcloasly  or 
corruptly  we  do  not  now  de<}ide.  Clearly,  hts 
acte  were  not  attended  by  any  such  motives 
on  his  part 

[2]  Is  there  any  sound  legal  basis  upon 
which  appellants  Littlejohn  and  wife  may  be 
held  liable  in  damages  to  respondent  because 
of  the  unfortunate  injuries  resulting  to  him 
from  the  apparent  Insane  act  of  Pence?  We 
are  constrained  to  bold,  as  a  matter  of  law, 
that  there  is  not  One  is  not  liable  for  bis 
every  act  that  may  ultimately  result  in  wrong 
to  another.  He  la  only  responsible  for  that 
which,  in  the  light  of  experience  of  mankind, 
he  should  reasonably  anticipate  as  liable  to 
happen ;  not*  that  which  might  barely  possi- 
bly happen  as  the  result  of  his  act  In  the 
text  of  Webb's  Pollock  on  Torts  (Enlarged 
Am.  Ed.)  on  page  42,  the  learned  author  ob 
serves: 

"The  aoctrine  of  'natural  and  probable  con- 
Beqnence*  is  most  clearly  illustrated,  however, 
hi  the  law  of  negligence.  For  there  the  sub- 
stance of  tlie  wrong  itself  is  failure  to  act  with 
due  foresight  It  has  been  defined  as  'the  omis- 
flioD  to  do  Bomething  wfaicfa  a  reasonable  man, 
guided  upon  those  consideratioDB  which  ordi- 
narily  regulate  the  conduct  of  hnmao  affairs, 
would  do,  or  doing  something  which  a  prudent 
and  reasonable  man  would  not  do.'  Now,  a 
reasonable  man  can  be  piided  only  by  a  reason- 
able estimate  of  probabilities.  If  men  went 
about  to  guard  themselves  against  every  risk  to 
themselves  or  others  which  might  by  ingenious 
conjecture  be-  conceived  as  possible,  human  af- 
fairs could  not  be  carried  on  at  all.  The  rea- 
sonable man,  then,  to  whose  Ideal  behaviour  we 
are  to  look  as  the  standard  of  duty,  will  nei- 
ther n^lect  what  be  can  forecast  as  probable 
nor  waate  bis  anxiety  cm  events  that  are  baiel^ 
possible.  He  will  order  his  precaoticm  by  the 
measure  of  what  appears  likely  In  the  Imown 
course  of  things.  This  being  the  standard,  it 
follovrs  that,  if  in  a  particular  case  (not  being 
within  certain  special  and  more  stringent  rules) 
the  harm  complained  of  is  not  such  as  a  reason- 
sonable  man  in  the  defendant's  place  should 
have  foreseen  aa  likely  to  happen,  there  Is  no 
wrong  end  no  liability." 

Similar  observations  are  made  In  the  text 
of  N^llgence  at  Imposed  Duties  (Personal) 
by  the  learned  anther,  Jnstios  Bay,  as  fol- 
lows: 

"Mischief  which  could  by  no  reasonable  pos- 
sibility have  been  foreseen,  and  which  no  rea- 
sonable person  would  have  anticipated,  cannot 
be  taken  Into  account  aa  a  basis  upon  which  to 
predicate  a  wron^.  A  reasonable  man  does  not 
consult  his  imagination,  but  can  be  guided  only 
by  a  reasonable  estimate  of  probabilities.  The 
reasonable  man,  then,  to  whose  ideal  behaviour 
we  are  to  look  as  the  standard  of  duty,  will  nei- 
ther negleet  what  his  reason  and  axpwlen^Q 
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will  enable  him  to  forecast  as  probable,  nor 
conduct,  on  a  basts  of  t>are  chances,  a  business 
whose  success  is  dependent  upon  his  accuracy 
in  forecasting  the  future.  He  will  order  bis 
precaution  by  the  measure  of  what  appears 
likely  In  the  usual  course  of  things.  The  prop- 
er inouliy  Is  not  whether  the  accident  might 
have  been  avoided  if  the  one  charged  with  neg- 
ligence had  anticipated  ita  occurrence,  but 
whether,  taking  the  circumstances  as  they  then 
existed,  he  was  n^lgent  in  faQing  to  anndpate 
and  provide  against  the  occurrence.  The  duty 
imposed  does  not  require  the  use  of  every  pos- 
sible precaution  to  avoid  injury  to  individuals, 
nor  of  any  particular  means  which  it  may  ap- 
pear, after  ue  accident,  would  have  avoided  ft 
The  requirement  is  only  to  use  such  reasonable 
precautions  to  prevent  accidents  as  would  have 
been  adopted  by  prudent  persons  prior  to  die 
accident. 

This  doctrine  has  been  applied  by  ns  In 
White  V.  Spokane  ft  Inland  Empire  R.  Co., 
54  Wash.  670,  103  Pac.  1119,  Nordstrom  v. 
Spokane  St  Inland  Empire  R.  Co.,  65  Wash. 
621,  104  Pac.  809,  25  L.  R.  A.  (N:  S.)  S64, 
and  other  master  and  servant  personal  in- 
jury cases  where  there  was  Involved  a  duty 
of  the  master  to  the  servant  resting  upon 
the  ctmtract  of  service  existing  between  them. 
In  80  far  as  the  master's  liability  for  Injury 
to  the  servant  Is  concerned,  a  duty,  to  what* 
ever  extent  It  exists,  Is  owln^  directly  to  the 
servant  The  duty  here  Involved,  if  any,  was 
that  of  Littlejohn  and  wife  to  respondent 
simply  aa  a  member  of  the  pnbllc.  Assum< 
Ing,  however,  that  that  duty  was  of  such  a 
nature  that  Littlejohn  and  wife  might  become 
liable  to  some  person  Injured  by  Pence,  in 
view  of  the  control  they  had  over  him.  we  are 
qoite  unable  to  see  that  Pence's  homicidal 
act  resulting  in  the  Injury  to  respondent  was 
within  the  realm  of  probability,  aa  Littlejohn 
and  wife  had  a  right  to  view  his  probable  fu- 
ture actions  in  the  light  of  the  knowledge 
they  possessed  as  to  his  mental  condition. 
The  above-quoted  observations  from  the 
wOTks  of  Pollock  and  Ray  are,  of  course, 
very  general,  but  we  cannot  escape  the  con- 
clusion that  they  nevertheless  fully  answer 
the  problem  here  Involved,  aa  a  matter  of 
law,  in  favor  of  Littlejohn  and  wife.  The 
facts  they  had  before  them  pointing  to  the 
probable  future  actions  of  Pence  were:  That 
he  bad  no  homicidal  tendencies ;  that  he  bad 
developed  no  signs  of  insanity  until  about 
two  weeks  before  he  was  committed  to  the 
asylum,  and  about  four  weeks  before  he  com- 
mitted this  act ;  that  bis  Insanity  was  of  a 
mild  form;  that  he  was  Improving  mentally 
up  until  the  time  they  were  Informed  ot  bis 
infatuation  with  the  actress;  that  he  was 
regarded  by  the  assistant  physician  of  the 
hospital,  Dr.  Wilt,  as  being  harmless;  that 
the  letters  written  by  him  to  the  actress,  as 
the  contents  of  those  letters  were  miade 
known  by  the  poUc«nen  to  Littlejohn  and 
wife,  "did  not  contain  any  threats  or  vile 
langoage,"  bot  "were  merely  the  letters  of  a 
person  having  some  admiration  or  pretense 
of  love  for  the  girl,  asking  her  to  marry  him* 
and  expressing  his  affection  for  her."  It 
seems  clear  to  ns  this  would  not  indicate  to 
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the  ordlziary  mind  anytiilng  more  than  that 
Pence  was  making  himself  somewhat  of  a 
unlsance  to  the  actress,  and  might  possibly 
continue  to  do  so.  It  does  not  contain  the 
suggestion  that  he  might  attempt  to  do  any 
one  physical  harm,  In  view  of  the  fact  that 
he  had  never  developed  any  tendencies  to 
do  any  one  physical  barm  up  to  the  time  of 
nhootlng  respondent.  It  Is  true  one  of  the 
policemen  says  In  his  testimony  that  he  told 
IJttlejohn  that  Pence  was  liable  to  go  to  Port- 
land "and  kill  some  one,"  but  this  was  only 
an  opinion  expressed  on  the  part  of  the  po- 
liceman, and  not  warranted  by  the  facts  then 
communicated  by  him  to  lilttlejohn,  except  as 
an  opinion  of  a  bare  possibility.  Wh&t  Llt- 
tlejohn  and  wife  then  learned  as  to  what 
Pence  was  actually  doing  was  the  thing  to 
guide  them  in  their  actions.  We  are  of  the 
opinion  that  it  must  be  decided,  as  a  matter 
of  law,  from  the  undisputed  facts  here  shown, 
that  Llttlejohn  and  wife  were,  as  reasonable 
persons,  not  bound  to  anticipate  the  unfor- 
tunate occurrence  upon  which  it  is  now 
sought  to  render  them  liable  In  damages. 
The  diligence  of  learned  counsel  for  respond- 
ent has  not  brought  to  light  a  single  decision 
of  any  court  holding  a  person  liable  for  neg- 
ligence growing  out  of  his  want  of  care  and 
restraint  over  an  insane  person.  A  remark 
made  by  the  United  States  Court  of  Appeals 
of  the  Eighth  Circuit,  In  their  syllabus  to 
Western  Union  Telegraph  Co.  v.  Schrlver,  141 
Fed.  539,  72  G.  C.  A.  690,  4  L.  B.  A.  (M.  S.) 
078,  seems  quite  appropriate  here,  where  they 
say: 

"The  abseDoe  of  reported  judgments  and  de- 
cisions aDBtaining  an  alleged  liability  under  a 
!!iven  state  of  facta  raises  a  strong  presumption 
that  no  such  liability  exists." 

We  are  not  prepared  to  say  that  a  private 
person  having  the  legal  custody  and  control 
of  a  violently  insane  person  with  homicidal 
tendencies  could  not,  under  any  clrcumstanc- 
CH,  be  rendered  liable  for  damages  caused  by 
audi  a  person,  resulting  from  want  of  proper 
restraint  on  the  part  of  the  person  having 
him  80  in  cAiarge ;  yet  no  decision  of  a  court 
Involving  even  such  an  extreme  case  has  been 
brought  to  our  notice. 

We  conclude  that  the  Judgment  of  the 
learned  trial  court  should  be  reversed,  and 
the  cause  dismissed,  upon  the  ground  that 
there  is  no  legal  liability  to  answer  to  re- 
iq;K>ndent  In  damages,  resting  upon  either  Dr. 
Calhoun  or  tlie  Llttlejohns. 

MOUNT  and  MORRIS,  JJ.,  concur. 

OOSB,  .1.  I  concur  in  the  view  that  nei- 
ther Dr.  Calhoun  nor  Andrew  J.  Llttlejohn  Is 
liable  in  damnges  to  respondent.  I  think  the 
statute  clothed  Dr.  Calhoun  with  discretion- 
ary powers.  The  husband  appellant  was  not 
instrumental  in  getting  Pence  out  of  the  hos- 
pital. He  had  no  knowledge  of  his  removal 
from  the  hospital  until  he  found  him  in 
his  home. 


[$]  I  think  the  case  stands  upon  a  differ- 
ent footing  as  to  Mrs.  Llttlejohn.  In  order 
to  get  Pence  released  from  the  hospital,  f*ho 
signed  an  agreement  to  "assume  all  respousl- 
bility  for  his  actions"  while  in  her  charge, 
"knowing  that  he  Is  not  fully  recovered." 
She  agreed  "to  care  for  him."  She  knew 
that  Pence  bad  been  adjudged  Insane  a  short 
time  before  she  secured  his  release.  She  was 
told  that  he  was  writing  letters  to  a  young 
lady  with  such  frequency  as  to  cause  her 
great  anxiety.  She  was  dealing  with  an  In- 
sane man  who  had  only  partially  recovered 
his  reason.  I  think,  upon  the  facts  stated, 
it  was  for  the  Jury  to  determine  whether. 
In  the  exercise  of  reasonable  care,  she  should 
have  anticipated  that  Pence  might  become 
dangerous  at  any  moment  She  had  volun- 
tarily assumed  a  duty.  Did  she  exercise 
reasonable  care  in  jierformlng  that  duty? 
The  jury  and  the  trial  conrt  have  said  no. 
I  do  not  think  that  we  should  hold  that  the 
verdict  is  without  sufficient  evidentiary  ba&ds. 
To  this  extent  I  dissent. 

CROW,  C.  X,  and  ELLIS,  X,  concur  with 
GOSE,  J. 

FULLERTON,  J.  (dissenting).  I  am  nn- 
able  to  concur  in  the  conclusltm  reached  by 
the  majority.  In  my  opinion,  the  evidence 
Justified  submitting  the  question  of  liability 
as  against  all  of  the  defendants.  As  to  the 
superintendent  of  the  aaylnm,  it  may  be  that 
he  acted  within  his  authority  when  he  grant- 
ed the  parole  to  Pence  In  tiie  first  Instance. 
But  I  think  he  was  grossly  negligent  in  not 
Immediatdy  ordering  Pence  to  be  brought 
back  to  his  place  of  confinement  when  he 
learned  that  be  bad  become  Infatuated  with 
the  young  woman,  and  had  pnnsned  his  at- 
tenti<»ui  towards  her  with  such  Teh«n«ce 
as  to  put  the  woman  In  ftor,  and  to  cause 
those  surrounding  her  to  believe  that  It  was 
a  proper  matter  to  be  brought  to  the  no- 
tice of  the  poUce.  It  Is  common  knowledge 
that  when  a  man  of  weak  or  unsound  mind 
conceives  an  Inftttnatlon  for  a  woman  he 
commonly  at  once  becomes,  partlcnlarly  if  bia 
attentions  are  shunned  and  avoided,  highly 
dangerous  not  only  to  the  object  of  his  in- 
fatuation, but  to  those  whom  he  believes 
stand  In  the  way  of  his  approach  to  her.  I>r. 
Calhoun  must  be  held  to  have  known  of 
this  general  propensity.  He  was  the  person 
selected  by  the  state  to  control  the  custody 
and  actions  of  Pence,  and  the  person  on 
whom  the  state  looked  to  see  that  he  did  not 
become  a  menace  to  the  public.  When,  there- 
fore, he  was  Informed  of  this  new  form  of 
dementia  In  his  patient,  and  failed  to  take 
adequate  action  to  prevent  harm  therefrom, 
it  was,  in  my  opinion,  for  the  Jury  to  say 
whether  be  performed  his  duty  with  that 
degree  of  care  and  prudence  the  circum- 
Ktances  imposed  upon  him.  I  concede  that 
he  has  a  large  measure  of  discretion  in  the 


Digitized  by  Google 


JOHNSON 


V.  MARTIN 


429 


rare  and  control  of  the  unfortunate  commit- 
ted to  bis  care,  but  this  does  not  at>8olTe 
him  fnw  all  prudence.    Carried  to  Its  ut- 
most ilmit.  the  doctrine  of  the  majority 
would  juadfy  him  in  turning  the  entire  in- 
maey  of  the  af^lnm  looRe  upon  the  onsnspect- 
\ng  pnblic.    But  it  la  Raid  there  are  no 
precedents  for  mth  a  UabiUty.  I  ttilnk  there 
are  analc^ona  cases.  The  parents  of  a  child 
are  not,  at  common  law,  nstially  liable  for  the 
torts  of  their  minor  children,  bat  they  are 
to  if  they  know  of  their  propensity  for  mlss- 
chief.  and  do  not  use  a  reasonable  degree  of 
prudence  to  restrain  them.  The  lieeper  of  a 
vidous  animal  is  not  commonly  liable  tor  in- 
Jarlee  caused  by  it,  but  Is  so  tf  he  knows  of 
its  vicious  nature  and  neglects  to  use  rea- 
sonable care  to  prevent  Its  doing  misrhlef. 
A  poor  nnfortanate  with  mind  destroyed  is 
less  reqmnsible  than  even  these,  and  I  can- 
not eoDcelTe  of  any  principle  of  law  which 
would  bold  the  keeper  of  one  responsible  and 
exempt  the  ke^r  of  the  other.   Again,  It 
is  said  that  the  rule  I  concdre  should  pre- 
vail wonld  tend  to  the  injury  of  the  person 
conAned,  as  tbe  keeper  €t  the  asylum  would 
betdtate  to  discharge  a  penum  conunltted  to 
his  charge  even  after  he  felt  ttiat  a  cure  had 
l«en  effected,  because  of  his  liability  to  an- 
im-er  In  case  of  a  mistake.   But  it  Js  a  suf- 
ficient answer  to  this  to  say  that  our  stat- 
ute provides  for  a  judicial  Inquiry  In  cases 
iif  doubt,  and  immunity  from  liability  for  a 
vmngful  discbarge  of  a  patient  can  be  bad 
puTsolng  that  method. 
As  to  Andrew  J.  Llttlejohn.  I  think  him 
liable  on  the  principle  that  It  was  negligence 
OQ  bis  part  to  turn  Pence  loose  with  means 
Id  bis  pocket  to  pursue  the  girl  to  a  neigh- 
boring city,  particularly  after  warning  had 
been  given  him  of  the  young  man's  Infatua- 
tion and  ot  hla  liability  to  pursue  such  a 
(.■unrBe.  Common  prudence  requires  that  per- 
souh  of  uusound  and  defective  minds  be 
Ruanled.  The  most  optimistic  must  recognize 
thU  fact  If  they  do  no  more  than  but  glance 
at  the  great  public  Institutions  the  state 
Kupports  and  maintains  for  their  control. 
Ordinary  prudence.  It  seems  to  me,  wonld 
have  dictated  that  Qdx.  Llttlejohn,  since 
he  had  assumed  to  assist  In  protecting  the 
r>ubllc  from  this  unfortunate  person,  should 
lure  placed  him  in  the  char^  of  some  perisou 
to  look  out  for  him  on  his  journey  to  hts  In- 
tcDded  destination,  or,  at  least,  should  have 
hiniBelf  punrhased  his  ticket  and  saw  that 
lie  was  safely  on  his  way  before  leaving  him 
free  to  exerclfie  the  bent  of  bis  disordered 
tubid. 

Mrt!.  Llttlejohn,  In  my  opinion,  is  the  least 
blatnable  of  any  of  the  appellants.  Tence 
was  her  son.  For  hlui  she  had  the  Instlnc- 
ti»e,  primal  love;  the  love  that  causes  a 
nwtber  to  make  sacrldces  for  her  offspring 
when  Its  return  Is  ingratitude,  contumely, 
MHl  hate;  the  love  that  survives  and  gives 


rise  to  hope  when  all  the  world  condemns. 
But  I  think  it  was  for  the  jury  to  say  wheth- 
er even  she  in  this  Instance  exercised  that 
degree  of  care  which  was  incumbent  npon  a 
mother.  She  conld  but  Inow  that  her  son 
was  irreaponsible,  that  his  dem«itia  had 
taken  a  dangerous  turn,  and  that  he  was 
liable  because  thereof  If  left  unrestrained  to 
Indict  Injury  on  some  individual  unaware  of 
bis  inflrmtty. 

I  couclude,  therefore,  that  the  question  of 
the  defendant's  negligence  was  for  the  jury, 
and  that,  since  they  ftinnd  n^llgence,  the 
Judgment  should  be  afflrmed. 

CHADWIGK  and  MAIN,  JJ.  We  think 
Mr.  and  Mrs.  UttleJohn  are  liable  to  answer 
Id  damages.  We  agree  ttiat  Dr.  Calhoun  .is 
not  liable. 


JOHNSON  V.  MARTIN  et  al.    <No.  U097.)' 

(Supreme  Court  of  Washington.  Jim.  8,  1916.) 

Pbincipal  and  Stjrety  (J  14T*)  —  Bown  lo 
Surety— Right  to  Subbogation. 

The  oblige  of  a  hond  given  to  secure  a 
building  contract  is  subrogated  to  a  mortgage 
given  by  the  contractor  to  secure  the  suret.v, 
though  the  surety,  by  reason  of  insolvency,  did 
not  satisfy  the  bond,  the  contractor  having  de- 
faulted, and  this  right  is  not  defeated  because 
the  obligee  did  not  know  of  the  existence  of  the 
mortgage. 

[Ed.  Note.— For  other  cases,  see  Principal  ani 
SurejT,  Cent.  Dig.  »  402-412;    Dec.  Dig.  g 

Department  1.  Appeal  from  Superior 
Court,  King  County;  King  Dykeuian,  Judge. 

Action  by  Conrad  Johnson  against  H.  S. 
Martin  and  another  and  J.  B.  Elliott  and 
others.  From  the  judgment,  the  last-named 
defendants  appeal.  Beversed,  with  direc- 
tions. 

Jas.  B.  Murphy  and  Win.  A.  Oreene,  both 
of  tjeattle,  for  appellants.  Bobt.  C  Saunden, 
of  Seattle,  for  respondents. 

CHADWIGK,  J.  This  case  comes  to  us  up- 
on an  agreed  statement  of  facta  which  we 
shall  epitomize.  Bespondent  H.  S.  Martin 
was  a  contractor  engaged  In  building  houses. 
He  and  his  wife,  Ellen  Martin,  were  the  own- 
ers of  property  described  as  lots  1,  2,  and  3, 
block  57,  Salmon  Bay  Park  addition  to  the 
dty  of  Seattle.  The  property  bad  been  mort- 
gaged to  respondent  Conrad  Johnson.  There- 
after Martin  entered  into  a  contract  to  build 
a  dwelling  house  for  the  appellant  J.  8.  El- 
liott in  consideration  of  the  sum  of  $7,800, 
and  agreed  to  pay  for  the  labor  and  material 
and  to  deliver  the  premises  free  and  clear 
of  all  liens  and  claims  of  whatsoever  nature 
arising  or  growing  out  of  his  contract.  Mar- 
tin gave  E3Uott  a  bond  in  the  penal  sum  of 
¥4,000,  "conditioned  that  the  said  H.  S.  Mar- 
tin would  erect  the  said  building  for  the  said 
J.  S.  Elliott  according  to  the  plans  and  spec- 
Iflcatlous,  and  fully  perform  bis  contract  in 
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all  respects."  This  bond  was  signed  by  the 
appellant  the  United  Surety  Company,  as 
surety.  To  secure  tbe  surety  company  against 
any  loss  or  damage  it  might  suffer  on  ac- 
count of  the  KUlott  bond  or  on  account  of 
any  other  bond  that  It  might  thereafter  en- 
ter Into  as  surety,  Martin  and  his  wife  ex- 
ecuted a  trust  deed,  the  recitals  and  condi- 
tions of  the  deed  being  as  follows: 

"To  have  and  to  hold  the  same  unto  said 
grantee  as  joint  tenants,  with  the  right  of  aur- 
vivorship,  their  successors  and  assigns  in  trust 
to  secure  tlie  United  Surety  Company,  a  Mary- 
land corporation,  against  any  ana  all  damages 
or  loss  (mcluditw^a  reasonable  attorney's  fee) 
which  tbe  said  united  Surety  Company  may 
sustain  by  reason  of  having  executed  or  execut- 
ing in  the  future  at  tbe  request  or  for  the  bene- 
fit of  Uans  S.  Martin  any  undertaking  or  con- 
tracts of  suretyship.  *  *  *  Any  and  all  loss 
or- damage  which  the  United  Surety  Company 
may  suffer  by  reason  of  the  undertakings  or  con- 
tracts of  suretyship  executed  by  it  for  the  bene- 
fit or  at  the  request  of  Hans  S;  Martin  shall 
immediatdy  become  due  and  payable  to  the  said 
company  without  demand,  and  the  amount  of 
such  loss  or  damage  shall  become  fixed  as  the 
amount  secured  by  these  presents,  together  with 
a  reasonable  sum  as  attorney's  fees.  But  if  all 
indebtedness  due  to  United  Surety  Company  on 
account  of  loss  or  damage  suffered  by  it  on 
account  of  such  undertakings  or  contracts  of 
suretyship  shall  be  paid  by  the  parties  primarily 
responsible  tbereforj  without  demand,  and  said 
trustees  or  the  survivor  of  them,  their  successors 
and  assigns,  shall  reconvey  all  the  premises  and 
estate  derived  hereunder  unto  the  said  grantorsL 
their  heirs  and  assign^  at  their  request  and 
cost.  But  if  default  be  made  Id  the  payment  of 
any  of  said  indebtedness  when  due  and  payable 
or  in  the  performance  of  any  of  the  covenants 
herein,  then,  upon  request  of  said  United  Surety 
Company  or  its  assigns,  said  trustee  or  the  sur- 
vivor of  them,  their  successors  and  assigns,  are 
hereby  empowered  to  sell  for  United  States  gold 
coin  the  granted  premises  and  estate  or  such 
part  or  parts  or  part  at  one  time  and  part  at 
another,  and  so  on  as  In  his  or  their  discretion 
shall  be  deemed  best  in  the  manner  following." 

Martin  entered  Into  the  performance  of  his 
contract,  but  defaulted,  and  Elliott  was  com- 
pelled to  pay  lien  claims  aggregattng  ¥2,034.- 
S4.  Elliott  also  obtained  a  judgmmt  aga^st 
Martin  for  $403.63,  for  failure  to  complete 
the  building  according  to  the  plans  and  spec- 
ifications. In  defending  the  lien  claims  in 
the  superior  and  in  {he  Supreme  Court  M- 
liott  expended  by  way  of  court  costs  the  sum 
of  $245.65,  and  paid  attorney's  fe«  aggre- 
gating $750.  Johnson,  the  mortgagee,  there- 
after began  suit  to  foreclose  his  mort- 
gage. The  Elliotts  and  the  receiver  of  the 
surety  company,  which  had  become  Insolvent, 
were  brought  In  as  parties,  and  the  presoit 
controversy  Is  waged  between  them  and  the 
Martins. 

It  is  the  contention  of  the  appellants  that 
Elliott  and  wife  are  entitled  to  a  substitu- 
tion and  to  be  subrogated  to  the  security  held 
by  the  surety  company  and  to  the  benefits  of 
its  contract  as  evidenced  by  the  deed  of  trust. 

The  contention  of  respondent  may  be  brief- 
ly stated.  It  Is:  That  the  contract  between 
Martin  and  the  surety  company  Is  personal  to 
the  parties;  that  tbe  c<mdltlon  of  their  con- 
tract, as  evidenced  by  the  tmiit  deed,  la  that 


the  property  should  stand  In  satisfaction  only 
of  "any  loss  or  damage"  suffered  by  the  sure- 
ty company  on  account  of  Its  undertaking; 
that  It  has  suffered  no  "loss  or  damage,"  as 
distinguished  from  a  liability ;  that  it  Is  now 
insolvent' and  unable  to  meet  the  penalty  of 
the  bond,  and  therefore  no  cause  of  action  has 
been  stated  or  can  be  stated  by  the  Elliotts, 
under  the  rule  announced  In  Puget  Sound 
Imp.  Co.  V.  Frankfort,  ete.,  Ins.  Co.,  62  Wash. 
124,  100  Pac.  190;  Sheard  v.  V.  S.  F.  &  G. 
Co.,  58  Wash.  20,  107  Pac.  1024, 109  Pac.  276; 
Ford  V.  ^tna  Life  Ins.  Co.,  70  Wash.  29.  126 
Pac.  69.  These  cases  were  all  actions  at  law 
brought  against  an  Indemnitor,  and  were  cor- 
rectly decided  upon  the  theory  that  there  was 
no  privity,  and  hence  could  be  no  recovery 
under  a  strict  interpretation  of  the  obliga- 
tion assumed.  The  Indemnitor  was  the  party 
defendant.   No  loss  or  damage  had  been  suf- 
fered, or  the  company  had  terminated  Its 
contract.   The  suit  was  on  the  bond  alone. 
Here  the  surety  or  Its  receiver  is  not  contest- 
ing. It  could  not  raise  that  iasue.  Its  bond 
is  conditioned  for  the  "faithful  performance 
of  the  building  contract."   It  is  not  an  In- 
demnity bond.   It  says  nothing  about  "loes 
or  damage."    Tbls  suit  is  not  primarily  a 
suit  upon  the  trust  deed.  It  Is  against  Mar- 
tin and  the  surety  opcm  his  txmd,  which  Is 
an  undertaking  on  the  part  of  Martin  and  the 
surety  company  to  pay  In  any  event.  The 
question,  then,  la  whether  a  contract  col- 
lateral to  a  direct  promise  to  pay  wtU  Innre 
to  the  benefit  ot  the  princ^tal  creditor;  he 
having  suffered  a  losa  growing  oat  of  a 
breadi  ot  the  original  contract — a  contract 
to  build  a  house  tree  of  Hen  and  acc<Hding 
to  plans  and  spedflcattona.    Tbe  question 
whether  the  surety  company  might  success- 
fully defoid  an  action  on  the  pound  that  It 
was  Insolvent  and  could  not  suffer  a  "loss 
or  damage"  is  not  involved.   We  are  to  in- 
quire whether  eqnlty  wOI  permit  Martin  to 
defeat  his  contract  by  resortli^  to  a  tedi- 
nlcal  doFense  reserved  by  bla  surety,  not 
against  the  Blllotta,  but  against  hUn,  fw  its 
own  benefit,  or  whether  It  will  take  the  par* 
ties  as  th^  were  at  the  outset  and  do  what 
they  intended  to  da    Kartln  Intended  to 
build  a  house  according  to  the  plans  and 
specifications  and  free  of  lieu.  If  he  did  not 
he  expected  and  Intended  that  his  trustee 
should  pay  tbe  loss  out  of  his  own  property. 
The  only  thing  stendlng  in  the  way  of  the 
due  execution  of  the  contract  is  a  competent 
trustee.  It  Is  a  primary  rule  that  equity  will 
not  permit  a  trust  to  fail  for  tbe  want  of  a 
trustee. 

The  features  which  distinguish  the  cases 
dted  from  the  case  at  bar  may  be  Illustrated 
by  reference  to  the  Ford  Case.  It  is  typical 
of  the  three  cases  and  of  the  authorities  cited 
in  the  several  opinions.  A  recovery  was  de- 
nied upon  the  theory  that  there  was  no  priv- 
ity between  the  indemnitor  and  the  party 
plaintiff.  The  contract  did  not  extend  elttier 
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In  law  or  in  equity  to  a  tort  ot  contract  cred- 
itor of  the  Insared  party.  Tbe  Indemnifrlng 
oHDiuuiy  was  a  stranger  to  the  plaintiff  in 
e*cb  and  every  case,  while  here  there  Is  a 
tie  of  prlTlty  between  the  snrety  company 
and  the  principal  credltora,  the  xaUotts,  in 
Tirtne  of  the  brad  and  the  trust  deed  which 
was  giToi  to  anstaln  the  liability  assumed 
br  the  ctHDpany,  and  bnt  tm  wfaldk,  we  may 
assnme,  It  wonld  not  have  Blgned  the  bond 
to  answer  for  the  defaalt  of  Blartln.  We 
majr  farther  assume  that  the  BUlotta  would 
not  have  entered  Into  a  contract  with  the 
Bfartfau  If  Martin  had  not  execnted  the  bond, 
and  we  may  assume  that  the , surety  would 
not  hare  engaged  as  a  bondsman  if  it  had 
not  been  secured.  With  these  assnmptlons 
before  ua,  equity  will  not  allow  the  Martins 
to  say  their  obligation  is  not  good  when  re- 
sort to  the  substance  of  the  whole  transac- 
ttoD  ts  necessary  to  keep  it  whole.  There  is 
nothing  in  the  cases  demanding  it,  nor  would 
we,  in  the  absence  of  controlling  principles 
of  law  or  eqnity,  extend  the  doctrine  of  the 
cases  relied  on  to  the  extent  of  destroying  a 
security  given  by  the  Martins  to  secure  their 
nnqnallfied  promise. 

Under  well-settled  authority  a  principal 
creditor  may  subject  any  security  held  by  a 
snrety  upon  the  principal  oblation  to  the 
payment  of  his  debt  The  earUest  expres- 
sly of  the  rule  which  we  have  noted  Is  found 
In  Manre  t.  Harrison,  cited  In  1  Bq.  Oa.  Abr. 
93: 

"A  bond  creditor  shall,  in  this  court,  have  the 
benefit  of  all  counterbonas  or  collateral  securit; 
siren  by  the  principal  to  tbe  surety ;  as,  if  A. 
owes  B.  money,  and  be  and  C.  are  bound  for  it, 
A.  gives  G.  a  mortgi^e  or  bond  to  indemnify 
bim.  B.  shall  have  the  benefit  ot  it  to  recover 
his  debt" 

The  more  modem  doctrine  is  well  stated 
by  the  Court  of  Errors  and  Appeals  of  New 
Jersey  In  the  case  of  Demott  v.  Stockton  Pa- 
lter Ware  Mfg.  Co.,  32  N.  J.  Bq.  124,  where 
It  Is  said: 

"As  a  Rencral  role,  where  a  surety  or  a  per- 
■en  standing  in  the  situation  of  a  snrety  for 
tiK  payment  of  a  debt,  receives  security  for  his 
indemnity  and  to  discharee  such  indebtednesa, 
the  principal  creditor  is,  In  equity,  entitled  to 
the  full  benefit  of  that  security;  and  it  makes 
BO  diflorenoe  that  snch  principal  creditor  did 
Dot  act  upon  tbe  credit  ta  snch  security  in  the 
first  instance.  And  the  right  of  the  creditor  is 
the  same  when  the  security  Is  a  mortgage,  or 
otba  lien  given  to  tbe  surety  by  the  principal 
after  tiie  prlDcipal  and  snrety  have  both  be- 
come boono,  even  though  there  may  have  been 
DO  previous  agreement  that  indemnity  should  be 
Siven;  and,  to  entitle  the  creditor  to  enforce 
thU  right  in  equity,  it  is  not  necessary  that  he 
thould  have  exhausted  his  remedies  at  law  or 
have  reduced  his  debt  to  judgment." 

See.  also,  Brandt  on  Suretyship  (3d  Ed.) 
1 1419;  Vail  v.  Foster,  4  N.  X.  312. 

In  Hampton  t.  Fbipps.  108  U.  S.  260,2  Sup. 

Ct.  622,  27  L.  Ed.  719,  the  court  found  a  state 

ot  facts  which  fell  within  an  exception  to  tbe 

rule,  which  It  states  as  follows: 

"Many  suffident  maxims  of  tbe  law  conspire 
to  JtHtifr  the  rule.  To  avoid  circuity  and  mul- 


Hplidty  of  actions,  to  prevent  the  eierdse  of 
one's  right  from  interfering  with  the  rights  of 
others,  to  treat  that  as  done  which  ought  to  be 
done,  to  require  that  the  burden  shaU  be  borne 
by  him  for  whose  advantage  it  has  been  as- 
sumed, and  to  secure  equality  among  those 
equally  obliged  and  benefited,  are  perhaps  not 
all  the  familiar  adages  which  may  legitimately 
be  assigned  in  support  of  it.  It  is,  in  foct.  a 
natural  and  necessary  equity  which  flows  from 
the  relation  of  the  parties,  and,  though  not  the 
result  of  contract,  is  nevertheless  tbe  execution 
of  their  intentions.  For,  when  a  debtor,  who 
has  given  personal  guaranties  for  the  perform- 
ance of  his  obligation,  has  further  secured  it 
by  a  pledge  in  the  hands  of  bis  creditor,  or  an 
indemnity  in  those  of  bis  surety,  it  is  conforma- 
ble to  the  presumed  intent  of  all  the  parties  to 
the  arrangnnent  that  tbe  fund  so  appropriated 
shall  be  administered  as  a  trust  for  all  the  pur- 
poses, which  a  payment  of  the  debt  will  accom-- 
plisb ;  and  a  court  of  equity  accordingly  will 
give  to  it  this  effect.  All  this,  it  is  to  be  ob- 
served, as  the  rule  verbally  requires,  presup- 
p<Mes  that  the  fund  specifically  pledged  and 
sought  to  be  primarily  applied  is  the  property  of 
the  debtor  primarily  liable  for  the  payment  of 
the  debt ;  and  it  Is  because  it  Is  so  that  equity 
impresses  upon  it  tbe  trust,  which  requires  that 
it  shall  be  appropriated  to  the  satisfaction  of 
tbe  creditor,  tbe  exoneration  of  tbe  surety,  and 
the  discharge  of  the  debtor.  The  implication  is 
that  a  pledge  made  expressly  to  one  is  in  trust 
for  another,  because  the  relation  between  the 
parties  is  such  that  that  constructicai  of  the 
transaction  best  effectuates  the  express  purpose 
for  which  it  was  made." 

The  same  doctrine  is  announced  in  the  case 
of  Swift  &  Co.  v.  Kortrecht,  112  Fed.  709, 
SO  O.  G.  A.  428.  In  the  case  of  Meeker  v. 
Waldron,  62  Neb.  689,  87  N.  W.  539,  the  same 
defense  was  made  as  here,  that  a  mortgage 
executed  In  favor  of  a  surety  was  given  to 
indemnify  the  surety  personally,  and,  until 
he  bad  suffered  some  loss  or  damage,  no  right 
of  action  could  accrue,  and  in  no  event  could 
the  creditors  of  defendant  maintain  an  ac- 
tion when  no  payment  had  been  made  or  loss 
suffered  by  the  surety  to  whom  the  mortgage 
had  been  given  as  an  indemnity.  Both  the 
principal  and  the  surety  had  become  insolv- 
ent.  The  court  said; 

"Under  well  settled  and  recognized  principles 
of  equity  it  seems  quite  clear  that  the  hen  of  the 
mortage  on  this  property  is  ultimately  for 
the  benefit  of  the  holders  of  the  original  indebt- 
edness^ who,  in  a  proper  case,  should  be  adjudg- 
ed entitled  to  subrogation  to  the  rights  of  tbe 
snrety.  When  the  surety  is  insolvent,  as  in  this 
case,  or  for  failure  otherwise  to  discharge  tbe 
legal  obligation  he  bad  assumed,  it  would  seem 
the  equitable  principle  of  subrogation-  could  be 
invoked.  The  object  and  purpose  of  the  chattel 
mortgage  to  be  finally  accomplished  was  to  se- 
cure payment  of  the  principal  indebtedness  by 
the  mortgagor,  who  was  primarily  liable  there- 
for. It  was  his  obligation,  and  to  secure  its 
satisfoction  ont  of  his  own  means  as  the  one 
on  whom  the  obligation  first  rested,  he  entered 
into  the  contract  with  his  surety  whereby  the 
mortgage  was  executed  so  that,  In  case  he  did 
not  satisfy  the  debt  and  tbe  surety  was  compel- 
led to,  recourse  could  be  had  to  the  collateral 
security.  The  payment  by  the  surety  of  tbe 
debt  would  not  cancel  it  as  to  the  principal  d^t- 
or.  who  yet  would  remain  liable  for  its  satisfac- 
tion out  of  his  own  property.  Had  the  prindi- 
pal  creditors  possessed  collateral  security,  and 
the  personal  surety  had  paid  the  indebteaness, 
it  would  hardly  be  doubted  that  he  would  be  en- 
titled to  be  subrogated  to  the  rights  of  tbe  cred- 
itors to  such  collateral  security ;  and  on  a  par- 
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ity  of  reasoniitg  we  can  see  no  difference  in  jtrin- 
ciple  as  to  the  right  of  the  principal  creditorti 
to  be  subrogated  to  the  rigbts  of  the  surety  a^- 
on  his  inability  or  failure  to  respond  to  his 
obligation." 

Thia  case  was  followed  In  Harlan  Coonty 
T.  Whitney,  65  Neb.  105,  90  N.  W.  903,  101 

Am.  St.  Rep.  610,  where  the  court  said : 

"Ezra  S.  Whitney,  as  treasurer  of  the  county 
of  Hiirlan,  had  given  the  required  bond,  with 
severial  sureties,  for  due  performance  of  the 
duties  of  his  office.  Toward  the  end  of  his  term 
a  suspicion  arose  that  he  was  short  in  his  ac- 
counts. Thereupon,  in  order  to  indemnify  said 
sureties,  he  and  his  wife  executed  a  deed  con- 
veying the  landfi  in  controversy  to  one  Roberts 
as  trustee,  reciting  expressly  tliat  he  was  trus- 
tee for  the  sureties  on  said  Whitney's  official 
bond.  A  shortage  having  occurred  as  anticipat- 
ed, the  successor  of  the  trustee  conveyed  said 
property  to  the  county,  which  brought  this  suit, 
alleging  that  the  deed  was  intended  as  a  mort- 
gage to  secure  said  sureties  and  the  county 
against  loss,  and  praying  foreclosure.  A  decree 
was  rendered  accordingiy,  from  which  this  ap- 
peal lias  been  taken.  It  is  argued  that  there  is 
no  evidence  to  Husitain  the  decree,  because  the 
proof  shows  clearly  that  said  conveyance  was 
intended  to  secure  the  sureties  only,  and  that 
there  is  no  evidence  in  support  of  the  alle- 
gation that  It  was  intended  fur  security  of  the 
county  as  weU,  nor  is  it  shown  that  the  sureties 
have  paid  the  amount  due  on  the  bond.  But  it 
is  elementary  that  a  creditor  is  entitled  to  en- 
force for  his  own  beneSt  any  securities  which 
the  principal  debtor  has  given  his  surety  by 
way  of  indemnity.  In  equity,  such  securities 
are  considered  as  held  by  tbe  surety  in  trust 
for  payment  of  tbe  principal  obligation.  In  a 
sense  they  belong  to  tbe -creditor,  and  proof  that 
they  were  given  to  indemnify  the  surety  would 
be  sufficient  to  support  the  allegation  that  they 
were  given  for  further  security  of  tbe  creditor, 
if  such  an  allegation  were  necessary.  Blair 
State  Bank  v.  Stewart,  57  Neb.  58.  tt3  [77  N. 
W.  370] :  Longfellow  v.  Barnard,  58  Neb.  612, 
617  [79  N.  W.  2.^5,  76  Am.  St.  Rep.  117],  In 
tbe  latter  case  it  was  iield  that  'a  mortgage  giv- 
en to  indemnify  a  surety  or  guarantor  is.  in 
legal  effect,  a  security  to  the  owner  of  tbe  debt, 
even  though  he  did  not  originally  rely  on  it  or 
know  of  its  existence.'  It  follows  that  when 
the  sureties,  through  their  trustee,  assigned  the 
security  to  the  county  by  conveyance  of  the 
land,  the  countj'  could  enforce  it,  although  the 
sureties  might  not  have  done  so  themselves  with- 
out first  dischanting  the  obligation,  Tbe  secu- 
rity is  regarded  as  given  for  discharge  of  that 
obligation,  and  must  be  applied  thereon,  either 
directly,  or  by  satisfying  those  who  have  dis- 
charged it  Equity  does  not  insist  upon  the  cir- 
cuitous procedure  of  payment  by  the  rareties 
and  enforcement  by  them.  It  looks  to  the  suh- 
stauce.  and  will  permit,  or  even  require,  an  ap- 
plication upon  the  debt  directly  at  suit  of  the 
creditor.  •  •  •  We  are  unable  to  see  any 
reason  why,  after  default  in  the  conditions  of 
such  bond,  the  county  may  not  take  advantage 
of  securities  given  by  the  treasurer  to  the  sure- 
ties thereon,  whether  hy  way  of  suit  for  sub- 
rufiation  or  hy  procuring  an  assignment  fr«im 
the  sureties,  as  any  other  creditor  might  do," 

See,  also,  Whitehead  v.  Henderson,  67  Ark. 
200,  56  K.  W.  1065. 

The  real  controversy  being  between  Martin 
and  the  Elliotts,  their  rights  are  to  be  de- 
termined by  reference  to  the  building  con- 
tract and  bond,  which  is  a  promise  to  pay 
In  any  event.  The  stipulations  In  the  trust 
deed  are  for  the  benefit  of  the  surety,  and  It 
is  not  resisting  the  execution  of  tbe  trust. 
In  Brown  ft  Haywood  Go.  t.  Ugon  (O.  GO 


92  Fed.  851.  the  defense  was  "that  the  bond 
sued  on  Is  one  of  mere  Indemnity,  and  tliat 
the  obligees  in  the  bond  are  not  shown  to 
have  been  actually  damnlfled."  The  court 
had  resort  to  and  construed  the  primary  olv 
ligation  which  was  a  building  baad,  and 
found  that  the  surety  bad  become  a  surety 
for  the  performance  of  all  the  "covenants 
and  conditions  of  the  building  contract."  It 
was  held: 

"That  the  bond  sued  on  is,  in  effect,  an  agree- 
ment that  Long  shall  carry  out  the  terms  of  his 
contract  with  Pierce  county,  including  the  pay- 
ment to  subcontractors  for  all  materials  fur- 
nished by  them  and  used  in  the  construction 
of  the  courthouse  and  jail  in  question.  It  ia 
also  an  agreement  to  save  Addison,  and  the  oth- 
ers who  were  sureties  on  Long's  bond,  harm- 
less from  the  obligation  and  liability  which  they 
had  assumed  as  sureties  on  that  bond,  and,  in 
addition  thereto,  is  an  agreement  to  save  Addi- 
son and  others  harmless  from  actions,  cost,  and 
damages.  Such  being  the  condition  of  the  bond, 
it  is  more  than  a  bond  for  indemnity,  and  the 
actual  payment  of  the  judgments  obtained  by 
the  Brown  &  Haywood  Company  and  others 
against  Addison  and  others  is  not  a  necessary 
prerequisite  to  liability  of  defendants  in  this 
action.  Johnson  v.  Risk.  137  U.  S.  300,  11  Sup. 
Ct.  Ill  [34  L.  Ed.  683];  Bank  v.  Leyser,  11« 
Mo.  51,  22  S.  W.  504;  Locke  v.  Homer.  1.11 
Mass.  93  [41  Am.  Rep.  199]:  Farnsworth  v. 
Hoardman.  131  Mass.  115;  Shattuck  v.  Adams. 
136  Mass.  34 ;  Conner  v.  Reeves,  103  N.  Y.  527. 
9  N.  E.  439;  Jones  v.  Childa.  8  Nev.  121. 
*  *  *  If  tbe  complainants  Addison  and  oth- 
ers could  have  recovered,  the  case  clearly  falla 
within  the  principle  entitling  tbe  complainnnt 
the  Brown  &  Haywood  Company  to  be  suLn>- 
gated  to  the  rights  of  Addison  and  others.  The 
defendants*  underwriting  bond  is  a  security  tak- 
en by  the  Brown  &  Haywood  Company's  debt- 
ors, Addison  and  otliers.  which,  by  reason  of 
their  insolvency,  the  Brown  &  Haywood  Com- 
pany is  entitled  to  resort  to,  as  an  equitable 
asset,  to  satisfy  its  demands  against  its  princi- 
pal debtor." 

In  so  holding  the  court  did  no  more  than 
to  apply  the  maxim  that  equity  will  do  that 
which  ought  to  be  done.  Thla  case  bein^ 
between  the  principal  debtor  and  the  creditor 
on  the  contract  and  tbe  bond,  it  can  make 
no  difference  whether  the  surety  has  dis- 
charged its  obligation  (snflTered  loss  or  dam- 
age) or  not:,  for  equity  will  treat  It  as  dis- 
charged In  virtue  of  the  insolvency  of  the  sure- 
ty, and  will  make  all  assets  In  its  bands 
available  for  the  discharge  of  tbe  principal 
debt.  Nor  does  it  make  any  difference  wheth- 
er the  principal  creditor  knew  of  the  eon- 
tract  of  Indemnity  between  the  principal 
debtor  and  the  surety.  Keller  v.  Ashfonl, 
IXi  V.  S.  610,  10  Sup,  Ct.  404,  33  L.  Ed.  667; 
Curtis  V.  Tyler  &  Allen,  9  Paige  (N.  Y.)  432. 
To  state  the  proposition  In  another  way:  If 
the  surety  company  were  solvent  and  able 
to  respond,  the  Elliotts  would  have  a  right 
of  action  against  the  surety  company  on  its 
l)oiid,  and  could  con)iwl  the  company  to  use 
tbe  trust  property  to  satisfy  tbe  bond,  t'n- 
der  the  present  state  of  facts,  the  Elliotts, 
being  creditors  of  the  surety  company,  are 
entitled  to  take  the  assets  In  Its  band.<i  and 
apply  them  to  the  discharge  of  the  spetiflc 
obligation  which  It  assumed  when  it  alfned 
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the  bond,  and  which  It  would  be  called  upon 
to  par  bat  for  its  insolrraicj.  To  hold  other- 
wise woald  be  to  say  that  a  surety  who  held 
prtqierty  In  trust  to  meet  a  debtor's  obliga- 
tion to  another  could  dlachai^  Its  obliga- 
tion of  suretyship  by  becoming  Insolrent  It 
vould  seem  to  be  reasoning  In  a  circle  to  say 
that,  because  the  surety  company  became  in- 
stulrent  and  unable  to  pay  Its  obligation,  and 
has  neglected  to  perform  its  contract,  the 
crpditor  cannot  assume  directly  and  at  once 
ttifi  same  legal  position  tliat  be  might  have 
taken  if  the  surety  company  were  solvent 
aud  contesting  his  claim.  The  sum  of  the  au- 
thorities may  be  stated  thus:  Equity  tvUl 
Eolze  upon  and  execute  a  trust,  when  derelict 
between  a  principal  debtor  aiid  bis  creditor, 
when  the  subject-matter  of  the  trust  has 
been  pledged  by  the  debtor  to  meet  a  specif- 
ic obligation  that  the  debtor  la  primarily 
obligated  to  pay,  and  but  for  which  the  trust 
would  not  have  been  created,  "upon  the 
firound  that  the  surety,  being  the  creditor's 
debtor,  and  in  Hot  occupying  the  relation 
of  surety  to  another  person,  has  received 
from  that  person  an  obligation  or  security 
for  the  pa}-ment  ot  the  debt,  which  a  court 
at  equity  wUl  therefore  compel  to  be  applied 
to  Oiat  purpose  at  the  suit  of  the  creditor." 
Keller  t.  Ashford,  supra. 

But  it  Is  said  that  there  can  be  no  subro- 
S&tlon,  for  the  reason  that  subrogation,  al- 
though it  does  not  rest  upon  contract,  always 
grows  out  of  contract,  and  that  contracts 
will  not  be  distorted  so  as  to  admit  subro- 
gation. In  the  absence  of  a  clear  expression 
of  Intention ;  that  there  is  no  privity  of  con- 
tract between  the  Elliotts  and  the  Martins 
which  the  property  now  sought  to  be  charg- 
ed is  the  subject-matter.  We  have  already 
shown  by  reference  to  the  authorities  that 
eqnlty  chaises  the  property  upon  the  theory 
that  there  is  a  privity,  and,  where  this  is  so. 
the  cmtract  of  the  surety  ought  to  be  per- 
lormed ;  that  equity  has  done  or  will  do 
what  the  surety  has  engaged  Itself  to  do, 
which  lu  this  case  was  to  apply  the  property 
beld  by  It  to  the  satisfaction  of  any  loss  that 
might  occur  to  the  Elliotts  by  reason  their 
contract  with  Martin. 

The  Supreme  Court  of  this  state  has  taken 
its  stand  with  those  courts  whicli  have  de- 
clared that  the  right  of  subrogation  will  be 
allowed  when  the  equities  of  the  case  demand 
It.  Murray  v.  O'Brien,  56  Wash.'  361,  105 
Pac.  840,  28  L.  R.  A.  (N.  S.)  908.  Martin 
executed  a  bond  with  surety  as  a  condition 
l)reecdent  to  the  building  contract.  His  ob- 
ligation In  equity  is  no  more  or  lesH  than 
bU  contract  obligation  to  save  the  other  con- 
tracting party  harmless.  The  ultimate  ob- 
ject and  purpose  of  the  Martins  trust  deed 
was  to  save  the  Elliotts,  as  well  as  the  surety 
company,  harmless;  to  pay  their  debt.  If 
any,  out  of  their  own  property.  They  pledg- 
ed It  for  that  purpose,  and  equity,  having 
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Jurisdiction  of  the  parties  and  the  subject- 
mfUter,  will  reach  out  and  apply  the  trust 
fund  to  the  ultimate  purixiBes  at  the  trust 

There  is  B<mie  suggestion  that  Martin  en- 
tered into  another  contract  which  may  have 
fallal  under-  the  protection  of  the  trust  deed. 
Whatever  the  fact  may  be,  we  are  of  opin- 
i<ai  that  die  rights  of  the  Elliotts  would  not 
be  entirely  defeated.  They  night  be  sub- 
jected to  a  marshaling  of  the  assets  In  the 
event  that  a  claim  Is  made  upon  the  receiver, 
but  with  that  ccmtingency  neither  this  court 
nor  the  retOKmdent  Martin  have  any  thing  to 
do  at  the  present  time. 

The  Judgment  of  the  lower  court  is  revers- 
ed, with  directions  to  enter  such  decree  as 
will  protect  the  biterest  of  the  appellants  El- 
liotts and  the  receiver  hi  the  trust  property, 
subject,  however,  to  the  Iten  of  the  Johnson 
mortgage. 

CBOW,  C.  J.,  and  PABKER,  OOSE,  and 
MORRIS,  JJ.,  concur. 


BAYER  et  al.  v.  BAYER  et  aL  (two  cases). 

(Mo.  1220T.) 
(Supreme  Court  of  Waslungton.   Jan.  8,  1916.) 

1.  EXECUTOBS  AND  AOMINISTRATOBS  (§  315*)— 

Obdek  of  Distribution— Jua  I  sDicnoN  of 

SL'I'ERIOB  Cotjbt. 

Const,  art.  4,  8  6,  gives  the  superior  court 
jurlodiction  in  all  cases  in  equity,  in  certain 
cases  at  law,  and  in  "all  matters  of  prolmte," 
and  Rem,  &  Bal.  Code,  S  1444,  provides  that 
in  nonintervention  wills,  where  the  estate  is 
solvent,  it  shall  not  be  necessary  to  take  out 
letters  testamentary,  except  to  admit  the  wiU 
to  probate  and  to  file  an  inventory,  and  that 
after  probate  aud  inventory  the  estate  may  be 
managed  and  settled  without  intervention  of 
the  court.  TestatoF,  dying  in  K.  county,  ap- 
pointed an  executor  and  directed  that  the  es- 
tate should  be  settled  and  distributed  without 
recourse  to  any  court,  and  declared  his  prop- 
erty In  this  state  to  be  community  property, 
and  that  in  anotlier  state  to  be  his  separate 
property  and  confirmed  his  widow's  community 
and  dower  interests  to  her,  with  remainder  to 
his  brothers  and  sisters.  The  executor  filed 
his  final  account  in  the  superior  court  of  K. 
county,  and  petitioned  for  a  distribution,  alleg- 
ing that  all  the  property  was  community  prop- 
erty, in  which  the  widow  had  a  one-half  inter- 
est,  and  upon  notice  the  guardian  of  the  widow's 
peraon  and  estate  appeared  without  objection  to 
the  jurisdiction,  and  the  court  settled  t^e  ac- 
count and  distributed  the  realty  as  community 
property  and  the  personalty  in  Uie  same  pro- 
portions. Jield,  that  although  the  executor 
could  not  t>e  compelled  to  come  into  the  probate 
court  at  the  suit  of  a  third  party,  be  might 
himself  invoke  its  jurisdiction,  that  though  the 
superior  court  was  not  a  probate  court,  bat  a 
court  of  general  juriRdiction,  it  had  power  to 
order  distribution,  and,  to  that  extent  to  con- 
strue the  will. 

lEd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  8|  1298-1314; 
Dec.  Dig.  g  315.*] 

2.  Executors  and  Administbatobb -(8  7*) — 
Powers— St  ATDTE~"TsuaTEE." 

Under  Rem.  &  BaL  Code,  f  1444,  providing 
that,  as  to  nonintervention  wills,  it  shall  not 
be  necessary  to  take  out  letters  testamentary 
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except  to  admit  the  will  to  probate,  the  executor 
derives  hia  powers,  opt  from  tbe  coart,  but  fTom 
tbe  will,  and  is  in  fact  a  "truatee." 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |g  19.  20 ;  Dec. 
Dig.  $  7.* 

For  other  definitionB,  see  Words  and  PhraseB, 
First  and  Second  Series,  Trustee.] 

3.  COUBTS  (S  200*)— PBOBATK  OotTBTS— T^AI, 

07  Issues. 

A  superior  court  sitting  in  probate  majr 
settle  issues  and  try  a  case  as  any  other  civil 
cause. 

[EM,  Note. — For  other  cases,  see  Courts,  Cent. 
r^.^H  441.  442,  454,  469-471;  Dec.  Dig.  S 

4.  Wills  257*)— Oonbtbuction— Jdbisdio- 

TION  OF  QtlTPEBIOB  COUBT. 

Under  Const,  art  4^  §  6,  giving  the  su- 

fierior  court  jurisdiction  in  all  cases  m  equity, 
Q  certain  cases  at  law,  and  in  "all  matters  of 
probate,"  the  court,  as  a  court  of  g^eral  juris- 
diction, may  construe  wills  at  the  salt  of  prop- 
er parties.  ' 

CEd.  Note.— For  other  cases,  see  WlUs,  Oent 
Dig.  ff  592,  S98 ;  Dec.  Dig.  1  257.*] 

B.  CONgriTUTlONAL  IiAW  Q  309*)~JUl)Oia!Nt 

(I  749*)— Decbee  fob  DiaTBiBtmoN— Due 

Pbocbss  of  Law. 

A  decree  of  distribution,  entered  upon  no- 
tice of  publication  according  to  Rem.  &  Bal. 
Code,  I  1499,  relating  to  an  executor's  sale  of 
realty  after  order  for  interested  persona  to 
appear,  section  1500  requiring  copy  of  such 
order  to  be  personally  served  on  persons  inter- 
ested, and  section  1589,  authorizing  a  decree  for 
distribution  after  notice  to  persons  interested, 
as  required  on  the  executor's  application  for 
sale  of  land,  is  based  on  due  process  of  law,  and 
is  conclusive  as  any  other  judgment. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
lional  Law,  Cent.  Dig.  S|  929,  830;  Dec.  Dig. 
i  309;*  Judgment,  Cenl  Dig.  H  1302-13W; 
bee.  Dig.  |  749.*] 

6.  ExBctrroRS  and  Administkatobs  (|  82*)— 

DlRECnOKS  OP  COTTBT. 

An  executor,  as  trustee,  may  apply  to  the 
courts  for  directions  in  the  execution  of  his 
trust,  and  the  courts  have  Jurisdiction  to  direct 
and  control  his  acts  in  the  premises. 

[Ed.  Note.— For  other  cases,  see  Execatora 
a^Administrators,  Cent  Dig.  f  335 ;  Dec.  Dig. 

7.  APPEABANCUS  (S  8*)— VOLinCTABT  Afpbab- 

ANCE. 

In  view  of  Rem.  &  Bal.  Code,  {  238,  de- 
claring a  voluntary  appearance  of  a  defendant 
equivalent  to  a  personal  service  of  summons  up- 
on Urn,  the  guardian  of  the  person  and  prop- 
erty of  an  insane  widow,  who  on  notice  of  the 
hearing  on  the  final  acconnt  of  her  deceased  hus- 
band's executor,  and  his  petition  for  the  dis- 
tribution of  tbe  estate  pereonaUy  appeared  in 
the  action,  appeared  generally  to  the  petition 
and  waa  before  the  oonrt  for  ^  purpoaes. 

[Ed.  Noter-For  other  casei,  see  Appearance, 
Cent  Dig.  11  42^2;  Dec.  Dig.  |  9.*] 

8.  Judgment  (§  385*)- Vacation— Coubt  or 
Oo-obdjnate  Jubisdiction. 

Tbe  judgment  or  decree  of  the  superior 
court  of  K.  coun^  in  the  distribution  of  an 
estate  of  which  it  had  jurisdiction  could  not  be 
set  aside  by  the  superior  court  of  L.  county,  a 
court  of  co-ordinate  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec  Mg.  f  885.*] 

Department  1.    Appeals  from  Superior 
Court,  Lincoln  County;  Jos.  Sessions,  Judge. 
Petition  by  Martha  E.  Bayer  and  J.  N. 


BEPORTEB  (Wasb. 

Dotson,  as  guardian  <tf  her  person  and  estate, 
agaliuit  John  A.  Bayer  and  others,  consoli- 
dated with  an  actlMi  by  Martha  B.  Bayer 
against  John  A.  Bayer  and  others.  Judgment 
for  petitioners,  and  fOr  plaintiff  in  the  action, 
and  defendants  appeal.  Beversed,  with  di- 
rections to  dismiss. 

Beynolds,  Ballinger  &  Hutson,  of  Seattle, 
for  appellants.  Jas.  B.  Chambers,  of  Seattle 
for  Martha  E.  Bayer. 

GOSE,  J.  In  this  case  two  actions  were 
consolidated.  The  first  was  brought  by  peti- 
tion in  the  superior  court  of  Lincoln  couuty. 
The  object  of  the  action  was  (a)  to  vacate  a 
decree  of  distribution  entered  in  the  superior 
court  of  King  county  upon  a  nonintervention 
will,  and  <b)  to  vacate  a  decree  of  partition 
entered  in  the  superior  court  of  Lincoln  coun- 
ty following  the  decree  of  distribution.  A 
second  action  was  brought  in  the  same  court 
to  recover  the  value  of  a  quantity  of  grain 
grown  upon  the  land  In  controTersy.  Mar- 
tha E.  Bayer  was  the  petitioner  in  the  first 
action  and  the  plaintiff  In  tbe  seccmd  action. 
She  recovered  in  both  cases  In  the  court  be- 
low, and  this  appeal  followed. 

Tbe  salient  facta  are  these:  Frederick  A. 
Bayer  died  testate  In  King  county,  where  he 
then  resided,  on  the  8th  day  of  December. 
1908.  His  win  bore  date  December  2,  1903. 
He  named  Fred  Eldemlller  as  executor  of  his 
will.   In  his  will  he  declared: 

Item  1:  "That  all  real  and  personal  property 
in  my  possession  or  standing  in  my  name  in  the 
state  of  Washington  is  the  community  property 
of  myself  and  of  Martha  E.  Bayor,  my  wife; 
and  that  all  property  standing  in  my  name  In 
the  state  of  Oregon  is  my  separate  property, 
subject,  however,  to  my  wife's  dower  rights  as 
prescribed  by  the  statutes  of  the  state  of  Ore- 
gon." 

Item  2:  "I  do  hereby  confirm  in  my  said  wife 
her  said  community  and  dower  interests  afore- 
said, and  do  direct  that  in  tte  settiement  of 
my  estate  her  said  community  and  dower  inter- 
ests be  set  apart  to  her.  All  the  remainder  and 
residue  of  the  property,  both  real  and  personal, 
in  my  possession  or  standing  in  my  name  at 
tbe  time  of  my  death,  I  hereby  nve,  devise,  and 
bequeath  to  my  brothers  John  A.  Bayer  *  •  • 
Samuel  B.  Bayer,  *  *  •  and  my  sisters, 
Kate  Bayer  *  •  •  and  Laura  H.  Eidemiller, 
*  *  *  it  being  my  intention  that  my  said 
wife  shall  receii'e  and  retain  her  community 
and  dower  interests ;  *  *  *  all  my  estate  re- 
maining after  th<>  setting  apart  of  said  interest 
of  my  wife,  shall  be  divided  equally  between 
my  brothers  and  ^ters  aforesaid." 

Tbe  will  directs  that  no  bond  shall  be  re- 
quired of  the  executor,  and  provides  that 
the  estate  shall  be  settled  by  the  executor 
without  recourse  to  any  court  except  for  the 
purpose  of  proving  the  will — 
"hereby  conferring  upon  sold  executor  full  power 
and  authority  to  settle  and  distribute  my  said 
estate  in  accordance  with  tiiii  my  viU  without 
interference  from  any  court" 

Tbe  wUl  was  proven  and  admitted  to 
bate  In  the  superior  court  of  King  county  m 
the  12th  day  of  December.  1908.  J.  N.  Dot- 
son  was  appointed  guardian  of  the  jKrson 
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and  estate  of  Martha  E,  Bayer,  then  insane, : 
In  the  superior  court  ot  Klug  county  on  the 
31st  day  of  December  followlag.  Dotson,  who 
is  a  brother  of  Mrs.  Bayer,  remained  guard- 
fan  of  her  person  and  estate  until  the  2Sth 
day  of  July,  1913,  at  which  time  Mrs.  Bayer 
was  adjudged  sane.  On  January  6,  1909, 
an  order  was  entered  in  the  superior  court  of 
King  county  directijog  a  publication  of  notice 
to  creditors.  On  the  20th  day  of  January, 
1909,  a  homestead  was  set  aside  to  Mrs.  Bay- 
er and  an  allowance  was  made  for  her  sup- 
port upon  the  petition  of  her  guardian,  by 
an  order  duly  entered  In  the  same  court.  On 
February  9th  the  executor  filed  an  inventory 
wlicretn  all  the  property  in  controversy  was 
classified  as  community  property.  On  Febru- 
ary 26th  the  estate  was  duly  adjudged  to  be 
solvent  The  order  recites  "that  said  estate 
may  be  managed  and  settled  without  the  fur^ 
tber  intervention  of  this  court".  On  April 
23d  an  order  was  entered  adjudging  that  due 
notice  bad  been  given  to  creditors.  On  June 
30th  die  guardian  filed  a  peUtlon  for  an  ad- 
vanoe  ot  $400  to  be  charged  to  the  dlstribu- 
tlve  share  of  the  astate  of  his  ward.  The 
petition  fOlegea  that  all  the  prtqwrty  of  the 
deceased  and  Martha  E.  Bayer,  botb  real  and 
pHBonal,  was  oomnninlty  property.  On  tlie 
same  day  an  order  was  entered  directing  an 
advance  of  $400  to  the  widow.  On  October 
S3d  the  esecntor  filed  a  petition  tar  anttkor- 
Ity  to  lease  aU  the  real  property  of  the  estate 
tor  one  year.  The  guardian  united  in  the  pe- 
tition. An  order  was  thei^pon  entered  di- 
recting a  lease  of  the  property.  On  Febm- 
aiy  1,  1910,  the  executor  filed  his  final  ac- 
count and  petition  tor  dlstribntlon  at  the 
estate.  In  wbleh  he  descilbed  all  the  prop- 
erty of  the  estate  real  and  poeonaL  The 
petition  alleges  that  all  the  property,  both 
real  and  personal,  Including  the  rents,  issraes, 
and  profits  of  the  real  estate,  is  community 
property,  and  that  the  widow's  distributive 
share  of  the  estate  is  an  undivided  one-half. 
On  March  8tb,  after  due  and  legal  notice  of 
Uie  hearing  had  been  given  conformably  to 
the  statute  and  the  order  of  the  court,  a  de- 
cree of  settlement  and  distribution  was  en- 
tered. The  decree  adjudges  that  due  notice 
was  given  of  the  time  and  place  of  settlement 
It  recites  the  appearance  of  the  executor  In 
person  and  by  his  attorneys,  and  the  appear- 
aoce  of  J.  N.  Dotson,  as  guardian  of  the  per- 
■on  and  estate  of  Martha  B.  Bayer,  In  per- 
wm  and  by  his  attorneys.  It  recites  that  the 
account  contains  "not  only  the  condition  of 
the  account  and  of  the  separate  estate  of 
Frederick  A,  Bayer,  deceased,  but  also  of  the 
estate  of  the  community  of  Frederick  A.  Bay- 
er, deceased,  aod  Martha  E.  Bayer,  his  wife." 
It  adjudged  that  the  final  account  was  true 
and  correct,  except  as  to  one  item  of  $280.75, 
which  It  reduced  to  $40.76,  The  decree  re- 
cites "that  said  estate  consists  wholly  of  the 
community  property  ot  decedent  and  bis  said 
"Ub"  It  described  the  ivoperty  ot  tbe  estate 


as  It  was  described  in  the  petition  for  dis- 
tribution. It  distributed  the  real  property, 
an  undivided  one-half  to  the  widow,  "the 
same  being  In  satisfaction  of  her  community 
interest  In  said  proiwrty,"  the  remaining  un- 
divided one-half  to  the  brothers  and  sisters 
named  in  the  will.  In  equal  shares ;  that  Is, 
an  undivided  one-eighth  to  each  thereof.  It 
divided  the  personal  property  In  the  same 
proportions.  There  Is  nothing  In  the  record 
which  shows  that  any  person  at  any  time 
Questioned  the  Jurisdiction  ot  the  court  to 
settle  the  estate. 

The  real  property  comprises  2%  sectioDS 
of  land  In  Lincoln  county.  Nine  hundred 
and  sixty  acres,  which  are  referred  to.  as 
"the  big  farm,"  are  claimed  by  the  widow  to 
be  communis  property.  Section  4  she  claims 
as  her  separate  property,  and  the  trial  court 
found  in  harmony  vrlth  this  view.  The  trial 
court  also  found  that  the  Judgment  of  the 
superior  court  of  King  county  is  "absolutely 
void,"  and  vacated  it,  and  also  vacated  the 
decree  entered  in  the  partition  proceedings 
in  the  superior  court  of  Lincoln  county,  and 
divided  the  personal  property  on  the  same 
basis  as  the  real  estate ;  that  is,  on  the  the- 
ory that  960  acres  were  conunnnity  prtq^erty 
and  section  4  was  the  separate  property  of 
the  widow. 

[1]  The  crucial  question  is,  Is  the  decree 
of  distrlbutlou  entered  in  the  superior  court 
of  King  county  void?  The  Constltutlcm 
(article  4,  |  6)  provides  that  the  superior 
court  shall  have  Jurisdiction  In  all  cases  In 
equity,  In  certain  cases  at  law,  and  In  "all 
matters  of  probate."  Rem.  &  BaL  Code,  { 
1444,  provides  that  in  nonintervention  wUIs, 
where  It  appears  to  the  court  by  the  inven- 
tory filed  and  othw  proof,  that  the  estate  Is 
solvent  which  tact  may  be  established  by  an 
order  of  the  court  on  the  oombig  tn  of  tlie 
inventory — 

"it  shall  not  be  necessary  to  take  out  letters 
testamentary  or  ot  adminlatration,  exo^t  to 
admit  to  probate  such  will,  and  to  file  a  true 
inventory  ot  all  the  property  of  such  estate  In 
the  manner  required  by  existing  laws.  And 
after  the  probate  of  such  will  and  the  filing  of 
BUdi  inventory  all  such  estates  may  be  managed 
and  settled  without  the  intervention  of  the 
court,  if  the  said  lost  will  and  testament  ^all 
so  provide:  But  provided,  that  in  all  such  cases 
the  claima  against  such  estates  sball  be  paid 
within  one  year  from  the  date  of  the  first  pub- 
lication of  notice  to  creditors  to  present  their 
claims,  unless  such  time  be  eztuided  by  the 
court,  for  good  cause  shown,  for  a  reasonable 
time.'' 

This  section  further  provides  that  if  the 
party  named  in  the  will  shall  fall  to  execute 
the  trust  faithfully.  It  sball  be  the  duty  of 
the  court  of  the  county  wherein  the  estate  is 
situated  to  cite  the  executor  to  appear  before 
the  court  upon  the  petition  of  a  creditor  of 
the  estate,  or  of  any  of  the  heirs,  or  of  any 
person  on  behalf  of  any  of  the  heirs.  It 
further  provides  that  if  upon  such  hearing 
it  shall  appear  that  the  trust  in  the  will  is 
not  faithfully  discharged,  and  that  the  par- 
ties interested,  or  any  of  them,  have  been  or 
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are  about  to  be  damaged  thereby,  letters  tes- 
tamentary or  of  admlnlBtratiou  shall  be  bad, 
and  that  all  other  matters  and  proceedlufRi 
fdiall  be  had  and  required  ae  are  now  requir- 
ed In  the  administration  of  estates. 

[2}  Under  the  Constitution  the  superior 
court  Is  a  court  of  general  jurisdiction.  It 
has  jurisdiction  of  equity  cases,  actions  at 
law.  and  proceedings  in  probate.  It  has  been 
held  that,  under  the  Rtatute  to  which  refer- 
ence has  been  made,  the  executor  derives  his 
powers,  not  from  the  court,  but  from  the  will, 
and  that  he  is  In  fact  a  trustee.  State  ex 
reL  Phinney  v.  Superior  Court,  21  Wash.  186, 
67  Pac.  337. 

[3]  It  has  also  been  held  that  a  court  sit- 
ting In  probate  may  settle  issues  and  try  a 
case  as  any  other  dvU  cause.  Fillty  v.  Mur- 
phy, 30  Wash.  1,  70  Pac.  107;  Sloan  v. 
West,  63  Wash.  623,  116  Pac.  272. 

[4]  The  OonstltuUon  does  not  make  the 
superior  courts  probate  courts.  On  the  con- 
trary it  makes  them  courts  of  general  juris- 
diction. Including  "all  matters  of  probate." 
As  a  court  of  general  jurisdiction,  it  has  the* 
power  to  construe  wills  at  the  suit  of  proper 
parties.  Beft»rmed  Presbyterian  Church 
McMillan,  31  Wash.  643,  72  Pac.  S02. 

[B]  A  decree  of  distribution,  entered  upon 
notice  of  publication  In  harmony  with  the 
statute  (Rem.  &  Bal.  Code,  §§  1409,  1500,  and 
1589)  Is  upon  due  process  of  law  and  eon- 
elusive,  the  same  as  any  other  Judgment. 
In  re  Ostlund'a  Estate,  57-  Wash.  359,  106 
Pac.  1116,  ISe  Am.  SL  Rep.  990;  AlasTia 
Banking,  etc.,  Co.  v.  Noyes.  W  Wash.  672, 
117  Pac.  492 ;  In  re  Bell's  Estate,  70  Wash. 
498,  127  Pac.  100. 

In  the  Is'oyes  Case  we  said :  "The  decree 
[of  distribution]  was  In  itself  a  construction 
of  the  will." 

In  Be  Bell's  Estate  we  said : 

^'Probate  matters  in  this  state  are  referred 
to  tiie  superior  court,  a  court  of  general  juris- 
diction, and  its  Jurisdiction  in  probate  may  be 
submitted  to  In  the  same  manner  and  is  entitled 
to  the  same  presumptions  in  its  favor  as  its 
jurisdictioQ  in  any  other  class  of  cases." 

In  State  ex  rel.  Keasal  r.  Superior  Court, 
76  Wash.  291,  136  Pac.  147,  we  said : 

"When  a  superior  court  has  presented  to  it, 
through  a  petition,  in  any  matter  of  probate, 
any  issue  touching  the  estate,  it  has  jurisdic- 
tion both  of  the  parties  and  of  the  subject- 
matter,  and  it  deals  with  them,  not  as  a  court 
of  limited,  but  of  general,  jurisdiction.  It  may 
exercise  all  of  Its  powers,  legal  or  equitable, 
and  may  even  Invoke  the  aid  of  a  jury  to  final- 
ly detprmioe  the  controversy.  The  Constitution 
has  DO  more  limited  its  powers  iu  such  caaes 
than  in  others  of  which  Jurisdiction  is  con- 
ferred by  the  same  constitutional  provision." 

In  State  ei  rel.  Meyer  v.  Clifford,  78  Wash. 
555,  139  Pac.  650,  we  said: 

"Jurisdiction  is  the  power  to  hear  and  deter* 
mine.  The  superior  court  is  a  court  of  general 
jurisdiction.  The  court  had  jurisdiction  of  the 
estate,  and  one  of  the  incidents  of  that  juris- 
diction was  the  power  and  duty  to  determine 
who  shall  take  the  estate.  The  relator  was  be- 
fore the  court,  both  in  person  and  by  counsel. 
Hence  the  court  had  jurisdiction  of  the  parties.** 


[•]  A  trustee  may  maintain  a  suit  In  eq- 
uity for  directious  "as  to  the  particular 
course  which  he  ought  to  pnrsue,**  and  If  he 
follows  directions,  he  will  be  released  from 
responflibillty.  3  Pomeroy's  Equity  Juris- 
prudence (3d  Ed.)  81  1064,  11S3,  1156.  In 
18  Cyc.  at  page  208,  it  la  said : 

"It  is  always  the  right  and  frequently  be- 
comes the  duty  of  an  expoutor  or  administrntor 
to  apply  to  the  courts  for  direction  and  (cuidance 
in  the  performance  of  the  duties  of  his  trust, 
and  the  courts  have  jurisdiction  to  direct  and 
control  his  acts  In  the  premises." 

See,  also,  In  re  Guye's  Estate,  63  Wash. 
167,  114  I'ac.  1011 ;  Clark  v.  Baker,  76  Wash. 
110.  135  Pac.  1025. 

17]  "A  voluntary  appearance"  of  a  defend- 
ant Is  equivalent  to  a  personal  service  of  the 
summons  upon  him.  Rem.  &  Bal.  Code,  S 
238.  In  the  case  at  bar  the  guardian  was  giv- 
en notice  of  the  time  and  place  of  the  hear- 
ing  of  the  dnal  account  and  the  petition  for 
the  distribution  of  the  estate  conformably  to 
the  statute  and  to  the  order  of  the  court,  and 
he  personally  appeared  in  the  action.  In  Re 
Bell's  Estate  we  said : 

"The  only  purpose  of  notice  in  any  case  is 
to  give  a  partr  opportunity  to  be  heard.  They 
not  only  had  notice,  but  appeared  and  asked  for 
a  continuance  and  afterwards  stipulated  for  the 
hearing.  We  think  that  action  must  be  held  to 
constitute  a  general  appearance  to  the  petition, 
and  that  they  were  Iwfbre  the  court  for  all 
purposes." 

In  that  case  one  of  the  parties  who  ai>- 
peared  was  the  guardian  ad  litem  of  a  minor 
heir.  A  nonintervention  will  was  not  In- 
volved In  any  of  the  above  cases. 

[I]  The  Judgment  or  decree  of  a  coprt  of 
competent  jurisdiction  cannot  be  set  aside  by 
a  cou't  of  co-ordinate  jurisdiction.  Cane 
Threshing  Machine  Co.  v.  Sires,  21  Wash. 
322,  58  Pac.  209. 

"The  power  to  vacate  Judtnnents  is  an  entirely 
different  matter  from  Uie  power  to  reverse 
judgments.  It  is  a  power  inherent  in  and  to 
be  exercised  by  the  court  which  rendered  the 
JudRment,  and  to  that  court  and  no  other  the 
application  to  set  aside  the  judgment  should  be 
made.  As  between  courts  of  co-ordinate  juris- 
diction, HUch  as  two  county  courts  or  circuit 
courts  of  the  same  state,  the  rule  Is  that 
neither  has  power  to  vacate  or  set  aside  a 
judgment  rendered  by  the  other  which  U  not 
void  upon  its  face ;  relief  must  b«  sought  in  the 
court  where  the  Judgment  was  entered."  1 
Black  <m  Judgments  (2d  Ed.)  f  297. 

See,  also,  17  Am.  &  Eng.  Ency.  of  taw  (2d 
Ed.)  page  &<2;  Missouri  Pacific  R.  Ca  r. 
Lasca,  79  Kan.  311,  90  I'ac.  016.  21  L.  R.  A. 
(S.  S.)  338.  17  Ann.  Cas.  605. 

The  respondent,  in  support  of  her  conten- 
tion that  the  decree  of  distribution  eutered 
In  the  superior  court  of  King  county  wan 
'nithout  jurisdiction  and  hence  void,  haa  clte<l 
In  re  Guye's  Estate,  63  Wash.  107,  114  Fac. 
1041;  Fulmer  v.  Gable,  73  Waah.  6S4,  1.12 
Pac.  641;  State  ex  rel.  Cox  t.  Superior 
Court,  21  Wash.  676,  60  Pac.  488;  Clark  t. 
Baker,  76  Wash.  110,  135  Pac.  1025;  In  re 
Hacdonald's  Estate,  29  Wash.  432,  69  Pac. 
1111 ;  Moore  t.  Kirkman,  19  Wash.  605.  5( 
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Pac.  24;  Engliata-lifcCaffery  LoRging  Co.  v. 
Clowe,  29  Wash.  721,  70  Pac.  138;  Peck  v. 
Pect,  78  Wash.  548.  137  Pac.  137. 

Fultner  t.  Oable  la  not  In  point.  lu  State 
«  rel.  Cox  T.  Superior  Court,  It  was  held 
that  a  creditor  of  devisee  under  the  will 
iHHild  not  bring  the  executors  of  a  noninter- 
Tentlon  will  into  probate  court  upon  a  charge 
4>f  mismanagement  under  the  prorl^ons  ot 
the  statute.  In  Re  Hacdonald's  Estate,  It 
was  held  that  an  order  of  dlscliarge  of  an 
execatrls  and  a  decree  of  distribution  where 
the  executrix  was  acting  under  a  nonlnterren- 
tlon  will  was  without  jurisdiction.  The  de- 
dfclon  was  obiter,  however,  as  the  executrix 
had  In^ectnally  pleaded  her  discharge  in 
the  federal  court  and  bad  not  appealed  from 
an  adverse  Judgmrait.  In  Moore  t.  Klrkman 
It  was  held  that  notice  given  to  creditors  by 
the  executors  of  a  nonintervention  will  ttad 
no  legal  efficacy.  In  Engllsh-McGaftery  L. 
Co.  V.  Clowe  all  the  property,  both  real  and 
perstHial,  was  devised  and  bequeathed  to  a 
daughter  and  a  son  of  the  testator  In  equal 
abares,  by  the  terms  of  a  nonintervention 
will.  The  daughter  was  named  as  the  sole 
executrix.  Atter  the  due  probate  of  the  will, 
the  daughter  conveyed  all  her  right,  title, 
and  Interest  in  the  real  estate  In  controveEsy 
to  bet  brother  and  codevlsee,  who  later  sold 
and  conveyed  the  property  to  the  defendants 
for  a  valuable  conBlderatUm.  After  both 
deeds  were  filed  for  record,  the  executrix 
under  an  wder  of  court  soUl  the  property  to 
the  plalntUf .  'She  sale  was  conflnaed.  It  was 
held  that  the  Judicial  sate  was  In^ectual; 
that  the  title  had  Oieretftfore  passed  from  the 
estate  to  the  defoidant  for  a  valuable  con- 
sideration, and  tiuit  the  plaintlfl  "had  full 
knowledge  of  all  these  Acts,  and  was  a  par- 
ticipant in  their  Invalidity."  In  Peck  v. 
Peck  it  was  held  that  an  action  will  lie  to 
qoiet  title  where  a  nonintervention  will  Is 
lnT(riced  as  a  muniment  of  title  the  same  as 
wheie  the  title  Is  predicated  upon  any  other 
instrument  In  Be  Guye's  Estate  the  execu- 
tors named  In  the  will  accepted 'the  trust, 
and  thereafter  took,  such  steps  as  were  nec- 
essary under  the  Statute  to  establish  their 
right  to  manage  and  settle  the  estate  without 
the  Inten-ention  at  the  conrt.  After  this  had 
been  done,  the  widow  petlti<med  the  court 
before  whom  probate  proceedings  were  had 
for  an  allowance  out  of  the  estate,  and  sought 
to  bring  the  executors  before  the  court.  It 
Is  tme  that  we  there  said  that  the  court  was 
without  jurisdiction.    We  also  said: 

"The  statute  anthorlElng  such  a  will  has  been 
on  the  statute  books  since  early  territorial  days, 
and  has  uniformly  been  construed  to  oonfer  up- 
on the  executors  of  a  will  drawn  pursuant  to  its 
pnrinons  the  right  to  execute  the  trust  with- 
out interference  on  the  part  of  the  court" 

—except  upon  the  happening  of  some  one  or 
more  of  the  contingencies  expressed  In  the 


statute.  Tn  each  of  the  cases  relied  upon  by 
the  respondent,  except  in  re  Macd<mald'a 
Estate,  it  was  sought  to  require  the  executor 
or  trustee  named  in  the  will  to  take  specltlc 
action.  The  statute  Itself  provides,  "Such 
estates  may  be  managed  and  settled"  without 
the  Intervention  of  the  court.  It  does  not 
provide  that  they  mutt  be  managed  by  the 
executor  without  the  Intervention  ot  the 
court.  There  is  nothing  In  the  statute  which 
prevents  an  executor  from  invoking  the  Ju- 
risdiction of  the  superior  court,  whether  It 
be  called  the  equity  or  probate  Jurisdiction, 
if  he  deems  It  expedient  to  do  so.  He  cannot 
be  compelled  to  come  into  probate  court  at 
the  salt  of  a  third  party  except  upon  the 
happening  of  some  contingency  exprp.ised  in 
the  statute.  In  the  case  at  bar  we  have  no 
doubt  that  the  executor  had  a  right,  under 
the  peculiar  provisions  of  the  will,  to  go  Into 
the  superior  court  and  have  it  construed. 
The  fact  that  the  proceeding  was  entitled  in 
probate  does  not  militate  against  this  right 
It  will  be  presumed  that  the  rourt  sitting  In 
probate  entered  the  same  order  that  It  would 
have  entered  had  the  proceeding  been  brought 
upon  the  equity  side  of  the  court.  Nlue  hun- 
dred and  sixty  acres  of  the  real  estate  stood 
of  record  In  the  name  of  Frederick  A.  Bayer. 
Section  4,  which  the  respondent  claims  as  her 
separate  property,  stood  of  record  In  the 
name  of  "Martha  E.  Bayer  and  husband." 
The  executor  believed  that  all  of  the  estate 
was  community  property,  and  he  had  a  right 
to  go  into  court  and  have  that  fact  determin- 
ed by  a  conrt  of  competent  jurisdiction,  and 
when  it  was  so  determined,  the  guardian  hav- 
ing appeared  after  due  notice  the  judgment 
was  flnal  and  conclusive  against  an  attack  in 
a  conrt  of  co-ordinate  Jurtodletion.  The  point 
we  desire  to  emphasise  Is  that  there  la  a 
marked  difference  between  a  proceeding  by 
a  third  party  to  require  the  executor  of  a 
nonlnterventlen  will  to  come  into  probate 
court  and  a  proceeding  by  the  executor  him- 
self Invoking  the  Jurisdiction  of  such  court 
We  think  that,  under  the  Constitution  and 
the  statute,  the .  judgment  of  the  superior 
court  of  King  county  was  not  void,  and  It  fol- 
lows that  it  could  not  be  vacated  a  court 
of  co-ordinate  jurisdiction. 

We  do  not  underatand  that  It  Is  claimed 
that  the  respondent  was  wronged  by  the  de- 
cree In  the  partition  suit  if  the  decree  of 
distribution  la  res  Judicata.  The  petition  al- 
leges that  the  guardian  acted  upon  the  advice 
of  reputable  counsel,  and  that  he  then  be- 
lieved that  the  property  belonged  to  the  com- 
munity. 

The  judgment  is  reversed,  with  directions 
to  dlamiss. 

PABKER,  MAIN,  MOUNT,  and  MORBIS, 

JJ.,  concur. 
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STORE  CO.    (No.  11941.) 
(Sapreme  CSourt  of  Washia^ou.  Jan.  16,  1916.) 

1.  Etxdbncb  (I  48*)— JuDiciAi.  Notice— Judi- 
cial Bbcobdb. 

Courts  will  take  notice  of  their  records  of 
prior  proceedings  in  the  case. 

[Kd.  Note.— For  otlier  cases,  see  Evidence, 
Cent.  Dig.  S§  62-65 ;  Dec.  Dig.  {  43.*] 

2.  Appeal  and  Ebbob  ({  1195*)— Law  of 
Case— Questions  Decidbd. 

A  decision  of  the  Supreme  Oonrt  on  appeal 
from  an  order  granting  a  new  trial  for  inade- 
quacy of  the  damages  awarded  plaintiS  for  a 
personal  injury,  which  affirms  the  order  and 
adjudges  that  defendant  was  guilty  of  negli- 
gence and  that  plaintiff  was  not  guilty  of  con- 
tributory negligence,  is  the  law  of  the  case  on  a 
subsequent  trial,  on  the  eame  pleadings,  on  the 
issue  whether  plaintiff  was  an  invitee  or  a  mere 
licensee. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Emr,  Gent.  Dig.  |§  4661-^665;  Dec.  Dif.  i 
U95.«l 

3.  Afpbal  and  Ebbob  (S  1096*)— Law  of 
Case. 

Questions  determined  on  appeal,  or  which 
might  have  been  determined  had  they  hem  pre- 
sented, will  not  be  considered  on  a  lecmid  ap- 
peal of  the  same  action,  but,  as  to  such  qnes- 
tions,  the  first  appeal  conclusively  settles  the 
law  of  the  case. 

[Ed.  Note.— For  other  oases,  see  Appeal  and 
Error,  Cent  Dig.  |f  1177,  4S5a-4357;  Dec. 
Dig.  I  1086.*] 

4.  Appeal  and  Ebbob  (|  1194*)  — Law  or 

Case. 

A  decision  of  the  Supreme  Court  affirming 
an  order  granting  a  new  trial  for  inadequacy  of 
the  damages  awiu^ed  plaintiff  for  a  personal  in' 
jury,  thereby  disposing  adversely  to  defendant 
the  claim  of-  its  freedom  from  negligence  and 
of  plaintiff's  contributory  negligence,  is  the  law 
of  tbe  case  on  a  subsequent  trial,  as  against  the 
claim  tbat  iriaintiff  might  have  minimised  the 
damages  by  aobmitting  to  an  Mrlier  operation. 

[Ed.  Note.— Fw  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4648-4660.  4660;  Dec.  Dig. 

8  im.*l 

5.  Appeal  and  Ebrob  (|  1068*)— Habmless 
Ebbob— E^BONEOUs  In9tbucti6n8. 

Where  the  damages  awarded  in  a  personal 
injury  case  are  not  ezceasive,  any  technical  er- 
ror in  the  instructions  on  the  measure  of  dam- 
ages arising  from  the  failure  to  advise  the  jury 
that  the  damages  must  be  no  more  than  com- 
pensatory is  immaterial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  422&-422S,  4230;  Dec. 
Dig.  )  1068.«1 

Department  2.  Appeal  from  Superior 
Court,  Yakima  County;  Thos.  B.  Grady, 
Judge. 

Action  by  Florestine  Perrault  against 
tbe  Emporium  Department  Store  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.  Affirmed. 

See,  also,  71  Wash.  528,  128  Pac.  104». 

Englehart  &  Riggs,  of  North  7akima,  for 
appellant  John  H.  I^nch,  of  North  Xaklma, 
for  respondent 

ELLIS,  J.  This  is  an  action  for  damages 
suffered  by  the  plaintiCt  In  attempting  to 


step  into  an  eterator  owned  and  operated 
by  the  defendant  In  tta  department  store. 
The  case  is  liere  for  the  second  Ume  <hi  ap- 
peaL  On  the  first  trial  tbe  plaintiff  recover- 
ed a  Judgment  for  fSOO.  A  new  trial  was 
granted  on  the  ground  that  tbe  damages 
awarded  were  so  Inadequate  aa  to  show  tliat 
the  jury  in  reaching  the  verdict  was  influenc- 
ed by  passitm  and  prejudice.  In  the  eonrse 
of  tbe  first  trial  the  defendant  moved  for  a 
nonsuit,  for  a  directed  verdict  and  tar  Judg- 
ment  non  obstante.  These  motions  were  all 
overruled.  The  defendant's  first  appeal  was 
from  tbe  orders  denying  all  ot  these  motions 
and  from  the  order  granting  a  new  trial.  On 
the  first  aiqieal  no  objection  was  made  to  Its 
scope,  and  all  of  these  orders  of  the  trial 
court  were  reviewed  and  the  order  grantins 
a  new  trial  was  afilrmed.  That  aflBrmance 
necessarily  ,  Included  an  afBrmance  of  Uie 
other  orders  appealed  from.  This  is  appar- 
ent from  the  following  language  found  in  tbe 
opinion  on  the  first  appeal: 

"The  several  motions  of  the  defendant  for  a 
nonsuit,  a  directed  verdict,  and  a  judgment  non 
obstante  were  denied,  and  the  motion  of  the 
plaintiff  for  a  new  trial  on  the  ground  of  'inade- 
quate damages  appearing  to  have  been  given 
under  the  influence  of  passion  or  prejudice'  was 
granted.  The  defendant  has  appealed.  It  con- 
cedes that,  if  the  court  was  not  in  error  in 
denying  its  several  motions,  tbe  order  granting 
a  new  trial  was  not  an  abuse  of  discretion.  Its 
contentions  are:  (1)  That  It  was  not  guilty  of 
n^ligence;  and  (2)  tliat  the  respondent  was 
guilty  of  contributory  negligence  materially  con- 
tributing to  and  causing  her  injury,  and  hence 
that  it  incurred  no  liability."  Perrault  v.  Em- 
porinm  Dept.  Store  Co.,  71  Wash.  S23,  524.  625, 
128  Pac.  1049. 

Reference  Is  also  made  to  that  opinion  for 
a  statement  of  the  evidence,  to  which  it  Is 
only  necessary  to  add  that  there  was  some 
evidence  tending  to  show  that  the  plaintiff 
entered  tbe  store  for  a  matter  of  her  own 
convenience,  and  neither  made  not  attempted 
to  make  any  purchase  while  there.  There 
was  also  evidence  that  she  refused  for  some 
time  to  submit  to  an  operation  advised  by  her 
physician,  who  also  told  her  that  the  opera- 
tion might  produce  a  stiff  knee,  but  tbat  the 
danger  of  that  result  was  not  grtot  After 
taking  treatment  for  a  short  time  from  an 
osteopathic  physician,  she  finally  underwent 
the  operation  at  first  advised.  The  result 
was  satisfactory,  though  tbe  knee  at  the  time 
of  the  second  trial  was  stlU  weak  and  the 
limb  slightly  reduced  in  size. 

On  the  second  trial  the  plaintiff  recovered 
a  verdict  for  $1,600,  for  which  amount  and 
costs  judgment  was  entered.  Within  the 
statutory  time  the  defendant  moved  for  a 
new  trial  upon  the  grounds  of  insufficiency 
of  the  evidence  and  errors  in  law.  This 
motion  was  overruled.  From  tbe  Judgment 
and  from  tbe  order  denying  a  new  trial  the 
defendant  prosecutes  this  appeal. 

The  appellant  urges  a  reversal  upon  three 
grounds,  namely:  <1)  That  the  evidence  tends 
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to  show  Uiat  tbe  respondent  was  In  the  store 
as  a  mere  licensee,  and  that  the  court 
flboald  have  glren  certain  requested  Instmc- 
tkms  corerlng  that  point;  (2)  that  the  court 
erred  In  refaslng  to  give  a  requested  in- 
struction as  to  the  duty  of  the  respondokt  to 
have  minimized  her  damages  by  earlier  sub- 
mitting to  an  operation;  (3)  that  the  court 
failed  to  instruct  that  the  res]?ondent  In  no 
event  could  recover  more  than  compensatory 
damages.  We  may  preface  the  considera- 
tion of  these  points  by  calling  attention  to 
the  following  facts  which  will  materially 
affect  their  decision: 

{1]  The  pleadings  on  the  second  trial  were 
Identical  with  those  on  the  first.  The  In- 
stmctlons  were,  In  substance,  the  same,  save 
a  slight  difference  In  the  Instruction  touch- 
mg  the  measnre  of  damages,  to  which  we 
shall  presently  advert  The  evidence  was 
in  every  material  particular  the  same  on  the 
flrst  trial  as  on  the  second,  save  that  on  the 
second  trial  It  was  probably  more  definite 
than  on  the  flrst  that  the  elevator  boy  was 
at  his  post  at  the  time  of  the  accident,  hold- 
ing the  elevator  door  open  as  an  Invitation 
to  the  respondent  to  enter.  If  there  was  any 
other  difference,  the  appellant  has  not  at- 
tempted to  point  it  out,  and  a  careful  exam- 
inatimi  of  the  record  of  both  trials  on  our 
part  has  failed  to  reveal  It  The  appellant 
says  there  Is  nottiing  before  this  court  show- 
ing that  fact,  but  in  their  briefs  both  parties 
Invite  an  examination  of  the  record  on  the 
former  appeal.  Moreover,  courts  will  talce 
notice  of  their  records  touching  prior  pro- 
ceedings in  the  same  case.  Hale  v.  Grown 
Columbia  Pulp  &  Paper  Co.,  66  Wash. 
106  Pac,  4S0;  O'Brien  t.  Washington  Water 
Power  Co.,  79  Wash.  82,  139  Pac.  771 ;  Hays 
V.  Jlerc.  Investment  Co.,  78  WaA.  586,  1^ 
Pac.  406. 

12]  1.  It  Is  clear  that  the  first  point  can- 
not be  succeKsfuIly  Invoiced  on  this  appeal. 
The  question  whether  the  respondent  was 
In  the  store  on  business  as  an  invitee  or  for 
her  own  pleasure  as  a  mere  licensee  could 
only  be  material  as  bearing  upon  the  extent 
of  the  appellant's  duty  to  avoid  causing  her 
&ny  injury  while  there;  that  Is,  as  deter- 
mining the  decree  of  care  Imposed  by  law 
upon  the  appellant  and  as  hearing  upon  the 
degree  of  care  for  her  own  safety  incumbent 
apon  the  respondent  These  were  questions 
necessarily  Inhering  in  the  determtnatlon  of 
the  main  questions  whetlier  the  appellant 
was  guilty  of  auy  negligence  Imposing  a 
liability,  and  whether  the  respondent  was 
guilty  of  contributory  negligence  precluding 
bet  recovery,  both  of  which  were  decided  on 
the  first  appeal  adversely  to  the  appellant 
The  ^ipellant  now  complains  of  the  court's 
lefusal  to  give  a  requested  instruction  to  the 
etfect  that  U  the  Jury  should  find  from  the 
evidence  that  the  plaintiff  entered  the  store 
for  the  sole  purpose  of  her  pleasure  or  con- 
venience, and  made  no  purchase  of  anythlug 
fiw  lale  thertin,  thm  the  verdict  must  be 


for  the  deftodant,  and  also  of  the  refusal 
to  give  another  Instrnetlon  to  the  same  ef- 
fect, but  stated  at  greater  length.  The  same 
instructions  woe  requested  and  r^sed  at 
the  former  trial.  This,  of  course,  Is  not  the 
law,  but  It  was  as  nearly  the  law,  as  applied 
to  tlie  same  evidence,  at  the  time  of  tbt> 
former  tiial  as  It  Is  now,  and  should  have 
been  presented  for  determination  on  the 
first  appeal  if  the  appellant  ever  Intended 
to  raise  the  point,  or  to  claim  error  in  the 
InstructlonB  touching  the  measure  of  liability 
as  actually  given.  The  appellant  urges  that 
It  was  not  then  seeking  a  new  trial ;  hence 
could  not  argue  errors  in  the  instructions. 
The  situation  presented  is  Just  this:  The 
appellant  was  willing  to  accept  the  law  of 
the  case  as  given  to  the  jury  by  the  court's 
instructions  on  the  flrst  trial,  rather  then 
ask  for  a  new  trial  on  the  ground  of  errors 
now  claimed  in  the  law  as  given.  It  staked 
tts  whole  case  on  the  chance  of  defeating 
the  action  In  toto  on  the  ground  of  absence 
of  any  negl^nce  or  liability  on  Its  part,  vr 
on  the  ground  of  contributory  negligence  on 
the  respondent's  part.  As  shown  by  the  for- 
mer <^inIon,  It  conceded  that,  If  these  claims 
M'ere  not  well  taken,  there  was  no  error  In 
granting  a  new  trial  on  the  sole  ground  of  In- 
adequacy of  the  daniagea.  In  effect  it  thus 
admitted  that  the  only  error  consisted  In  not 
taking  the  case  from  the  Jury  on  the  evi- 
dence. The  appellant  was  willing  to  specu- 
late on  the  chance  of  defeating  any  recov- 
ery by  the  flrst  appeal  on  the  facts  alone, 
and  accepted  as  correct  the  law  of  the  case 
as  given  In  the  court's  instructions. 

[3]  The  law  of  the  case,  as  applied  to  the 
same  facts,  shown  by  the  same  evidence,  was 
thus  settled  for  all  time.  This  court  has 
often  said  that  it  will  not  entertain  appeals 
piecemeal.  In  an  unbroken  line  of  decisions 
we  have  consistently  held  that  questions  de- 
termined on  appeal,  or  which  might  have 
been  determined  had  they  been  presented, 
will  not  be  considered  upon  a  second  appeal 
of  the  same  action.  As  to  such  questions 
the  flrst  appeal  conclusively  settles  the  law 
of  the  case.  State  t.  Boyce,  25  Wash.  422, 
424,  65  Pac.  763 ;  Crooker  v.  Pac.  Lounge  & 
Mattress  Co.,  34  Wash.  191,  198.  190,  75  Pac. 
632 ;  Wheeler  v.  City  of  Aberdeen,  47  Wash. 
405,  92  Pac.  135;  State  ex  rel.  Nlcomeu 
Boom  Co,  V.  Xorth  Shore  Boom  &  Driving 
Co.,  62  Wash.  436,  113  Pac.  1104;  Seattle 
V.  Northern  Pacific  Ry.  Co.,  63  Wash.  129. 
114  Pa::.  1038;  Pattlscm  v.  Seattle.  Beutou 
&  Sa  Ry.  Co..  64  Wash.  370,  116  Pac.  1089, 
35  L.  R.  A.  (N.  S.)  660;  Forrester  v.  Reliable 
Ti-anefer  Co.,  65  Wash.  602,  118  Pac.  753; 
O'Brien  v.  McKelvey,  66  Wash.  18,  118  Pac. 
885:  Budman  v.  Seattle  Electric  Co..  67 
Wash.  133.  120  Pac.  877;  Provlue  v.  Seat- 
tle, 70  Wash.  326,  126  Pac.  927;  BUnn  v. 
Grindle,  71  Wash.  120.  127  Pac.  840 ;  Boothe 
V.  Summit  Coal  Mining  Co.,  72  Wash.  679. 
131  Pac  252. 

[4]  2.  A  coDsMentloii  of  ttie  second  qiiai> 
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tloa  is  even  more  distinctly  foreclosed  by 
the  former  appeal.  Tbe  respondent's  motion 
for  a  new  trial  at  that  time  was  upon  the 
ground  that  the  damages  awaked  by  the 
Jnry  were  Inadequate.  Whether  the  re- 
spondent might  hare  minimized  the  damages 
hy  submitting  to  an  earUer  operation  was 
clearly  InTolved  in  ttie  qnefition  of  adequacy 
of  damages  there  presented.  The  appellant, 
by  then  conceding  that  there  was  no  abuse  of 
discretion  in  awarding  a  new  trial  on  that 
ground  if  it  was  liable  for  any  damages,  is 
oKtopped  to  raise  the  question  now  upon  the 
same  evidence.  It  is  a  question  which  not 
only  could  hare  been,  but  in  all  propriety 
oiigbt  to  have  been,  raised  on  the  first  ap- 
ijeal,  if  at  all.  Moreover,  an  exaiuiuatlon  of 
the  evidence,  as  adduced  at  both  trials,  con- 
vinces us  that,  if  the  appellant  Is  liable  at 
all,  a  questlfMi  concluded  by  the  first  ap- 
peal, the  damages  awarded  are  no  more  than 
adequate  to  compensate  the  respondent  for 
her  injorlee  regardl^  of  any  minimization. 
In  fact,  it  la  not  seriously  contended  that 
the  damages  awarded  are  excessive. 

[I]  3.  What  we  have  already  said  also  dis- 
poses of  tbe  third  question.  There  being  no 
serious  contention  that  tbe  damages  awarded 
are  ex(%saive  in  view  of  the  serious  char- 
acter of  tbe  injury  and  tbe  pain  and  suffei'- 
ing,  loss  of  time,  and  expemse  to  which  the 
respondent  was  subjected,  the  technical  error 
lu  the  instruction,  in  that  it  failed  to  ad- 
vise the  jury  that  the  damages  awarded 
must  be  no  more  than  compensatory,  was 
clearly  immaterial.  Demonstrably,  It  liad 
no  prejudicial  effect. 

The  judgment  Is  affirmed. 

FULLERTON,  MOUNT,  CKOW,  and 
BiAIN,  JJ.,  concur. 


MOORE  V.  PARKER  et  al.    (No.  12101.) 
(Supreme  Court  of  Washington.   Jan,  8,  1915.) 

1.  Rkfobmation  of  Instruments  (§  45*)  — 
Sufficiency  of  Evidence. 

Before  an  instnini(>iit  in  wridng  will  be 
reformed  for  mutual  mistake,  the  evidence  must 
be  clear  and  convincing  that  it  is  not  what  tbe 
parties  intended  it  to  be,  and  that  the  mistake 
was  mutual. 

[Ed.  Xote.— For  other  cases,  see  Reformation 
of  InHtniments.  Cent.  Dig.  SI  157-108;  Dec. 
Dig.  it  45.«] 

2.  MOBTOAOES   (S  468*)  —  MoBTGAaE  NoTB  — 

Sufficiency  of  Evidence. 

EvidPtice,  in  an  action  to  foreolose  a  mort- 
gage, held  not  sufficient  to  show  that,  by  mu- 
tual mistake,  the  note  and  mortgage  were  so 
drawn  as  to  render  the  defendants  personally 
liable  thereon,  when  it  had  heen  agreed  that 
they  should  not  bp  personally  liable. 

[Ed.  Note. — For  other  cases,  see  Mortgages. 
Cent.  Dig.  18  1301,  1303-1308;  Dec.  Dig.  § 
403.*! 

Department  2.  Appeal  from  Superior 
Court,  Vaklma  County;  Tbos.  S.  Grady, 
Judge. 


Action  by  Samuel  G.  AToore  to  foreclose  a 
mortgage  against  Julia  A.  Parker  and  hus- 
band. Decree  for  deficiency  Judgmmt 
against  Ed.  Parker  only,  aiid  plaintiff  and 
defendants  appeal.  Reversed  Uid  remanded, 
vitb  InstructionB  to  alter  a  decree  against 
both  defendants. 

Englehart  &  Rigg,  of  North  Yakima,  for 
plaintlfr.  Parker,  Richards  &  Fontaine,  of 
North  Takima,  for  defendants. 

MOUNT,  J.  This  action  was  brought  to 
foreclose  a  mortgage  for  $4,000  upon  cer- 
tain described  lands  In  Yakima  county.  The 
notes  and  mortgage  are  the  usual  forma  of 
notes  and  mortgage  executed  in  such  cases. 
Tbe  defendants,  Julia  A.  Parker  and  Ed. 
Parker,  who  were  tbe  makers  of  the  notes 
and  mortgage,  appeared  In  the  action  and  In- 
terposed three  s^rmatlve  defenses,  the  first 
of  which  wad  the  one  relied  upon,  and  the 
only  one  necessary  to  be  stated.  It  was  to 
the  effect  that,  prior  to  tbe  execution  of  the 
notes  and  mortga^,  it  was  agreed  betweoi 
tbe  parties  thereto  that  there  should  be  no 
personal  liability  upon  the  notes;  that  by 
mistake  the  notes  and  mortgage  were  ao 
drawn  as  to  render  the  defendants  per- 
stmally  liable  tliereMi,  when,  in  fact,  there 
was  an  agreement  that  they  ahonld  not  be 
personally  llabl&  They  therefore  prayed 
that  the  notes  and  mortgage  be  reformed  so 
that  there  should  be  no  personal  liability 
over  against  the*  makers  of  the  notes  if  the 
mortgaged  property  was  not  sufficient  to  ex- 
tinguish the  debt  This  affirmative  matter 
was  denied  by  the  plaintift. 

Upon  the  trial  of  the  case  the  court  found 
that  tbe  contract  was  as  alleged  by  the  af- 
firmative defense  mentioned,  but  that  the 
defendant  Ed.  Parker  was  so  negligent  in 
executing  tbe  notes  and  mortgage  that  he 
could  not  now  claim  that  there  was  a  mu- 
tual mistake.  Tbe  court  also  found  that 
Julia  A.  Parker  was  not  negligent,  and  con- 
cluded that  the  notes  and  mortgage  should 
be  reformed  as  to  her,  and  that  there  should 
be  no  personal  liability  against  her  upon  the 
notes.  A  decree  was  entered  to  tbe  efTect 
that  a  pei-sonal  judgment  should  be  entered 
against  Ed.  Parker  for  any  deficiency  after 
the  sale  of  the  mortgaged  prc^rty.  A  de- 
ficiency judgment  against  Julia  A.  Parker 
was  dented.  The  plalutlCF  has  appealed  from 
so  Diuch  of  the  decree  as  refused  a  deficien- 
cy judgment  against  JuMa  A.  Parker,  and 
the  defendants  have  appealed  from  that  part 
of  the  decree  which  authMlKes  a  personal 
judgment  against  Ed.  Parker.  This  presents 
the  only  question  made  upon  the  briefs  upon 
appeal.    It  is  largely  a  question  of  fhct. 

[t]  'ITie  rule  is  settled  In  this  court  that, 
before  an  InRtruinent  lu  writing  will  be  re- 
formed, tbe  evidence  must  be  clear  and  con- 
vincing that  the  writing  is  not  what  the 


*For  oth«r  cases  see  aame  topic  a&d  a«cUoB  NUMBER  In  Deo.  Dls.  &  Am.  Dig.  Key-No.  SeiiM  *  B«p'r  Iade;ws 
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parties  intended  It  to  be.  and  that  tiie  mis- 
take was  nratnal.  Bruce  v.  Grays  Harbor 
Drug  Co..  68  Wash.  668,  123  Fac.  1075; 
Hapeiiian  t.  McNeal,  48  Wash.  SS^,  98  Pac. 
1076;  Dempsey  t.  Dempsey,  61  Wash.  632, 
112  Pac.  765;  Heffron  y.  Ft^I.  40  Wash.  698, 
S2  Pac.  1003. 

In  Hapeman  t.  McNeal,  supra,  we  quoted 
the  rule  from  2  Pomeroy,  Equity  Jurispru- 
dence (3d  Ed.)  fi  see,  saying: 

"  •  *  *  Conrtfl  of  equity  do  not  grant  the 
hifch  remedy  of  reformation  upon  a  probability, 
nor  even  npou  a  mere  preponderance  of  evi- 
dence, but  only  opon  a  certainty  of  the  error." 

[2]  We  are  satlsfled  from  a  careful  exam- 
ination of  the  record  that  the  evldeuce  fails 
to  show,  even  by  a  preponderance  of  the  evi- 
dence, that  there  was  any  mutual  .mistake 
between  the  parties  when  tite  notes  and 
mortgage  in  this  case  were  Kcecuted.  It  is 
conceded  that  there  were  four  promissory 
notes.  Three  of  them  were  for  |500  each, 
and  one  for  92.600.  These  notes  were  ex> 
ecu  ted  upon  printed  forms.  The  notes  them- 
selves contain  no  Interlineations  or  additions 
to  the  printed  forms.  These  forms  do  not 
provide  that  there  shall  be  no  personal  lia- 
bility against  tbc  matters.  It  is  conceded 
that  Jnlla  A.  Parker  executed  these  notes, 
and  that  her  husband,  Kd.  Parker,  also  ex- 
ecuted them.  The  mortgage  also  Is  the  usual 
form.  It  does  not  contain  any  reservation 
that  the  mortgaged  property  shall  be  the 
onl>'  security  for  the  payment  of  the  debt. 
It  was  shown  upon  the  trial  of  the  case 
without  any  dispute  that  Ed.  Parker,  one  of 
the  makers  of  thene  notes  and  mortgage,  was 
a  lawyer  who  had  for  20  years  practiced  his 
profession.  He  was  a  man  who  had  dealt 
largely  in  real  estate  trau.sactions.  Ue  had 
executed  many  notes.  He  was  a  man  of 
luore  than  onlhiiiry  Intelligence,  and  knew 
the  forms  of  contracts,  and  especially  of 
notes  and  mortRages.  His  wife,  JulUi  A. 
Parker,  was  likewise  a  woman  of  more  than 
averaf^e  intelltgence.  She  had  means  of  her 
own.  Both  makers  of  the  notes  and  mort- 
gage could  read  and  write  the  English  lan- 
guage and  understood  Its  purijort.  Tbey  tes- 
tified upon  the  trial  of  the  case  that  at  the 
time  the  agreement  was  made  and  these 
notes  and  mortgage  were  executed  it  was 
understood  between  the  payee  of  the  notes 
and  the  makers  that  there  should  be  no  iier- 
Bonal  ilability,  hut  that  the  mortt^aged  i)rop- 
erty  should  be  the  sole  security  for  the  debt 
They  testified  that,  after  the  contract  was 
made,  tlie  parties  went  to  the  othce  of  a 
brother  of  Ed.  Parker,  which  brother  was 
also  a  lawyer  practi(-ing  his  professiou,  and 
related  to  him  the  contract  which  had  been 
entered  into;  that  this  brother  made  memo- 
randa of  the  terms  of  the  contract,  and 
turned  the  same  over  to  his  stenographer  to 
prepare  the  notes  and  mortgage;  that  this 
stenographer.  Instead  of  preparing  the  notes 
and  mortage  aa  directed,  failed  to  Include 


In  the  notes  an^  mortgage  tlie  agreemoit 
that  no  personal  liability  should  rest  upon 
the  makers  If  the  mortgaged  property  was 
insnfllclent  to  pay  the  debt;  and  that,  rely- 
ing  upon  the  contract  as  drawn  by  the  ste- 
nt^rapher,  the  makers  ^gned  the  notes  and 
mortgage  without  reading  them. 

The  plaintiff  testified  that  there  was  no 
such  agreement  He  testified  that  the  notes 
and  mortgage  as  executed  cmtalned  the 
whole  agreement,  and  that  there  was  no  res- 
erratton  of  any  kind,  except  as  stated  in 
the  notes  and  mortage  themselves.  Then, 
was  other  evidence  which  tended  to  corrob- 
orate his  statemaits. 

So  far  as  the  oral  evidence  goes,  coosid- 
ertng  each  of  tbe  witnesses  as  being  equally 
credible,  we  are  satisfied  that  the  oral  evi- 
dence is  about  evenly  balanced  upon  the 
questiw  whether  there  was  or  was  not  an 
agreement  to  the  ^ect  that  there  should 
be  no  personal  liability  against  the  makers 
of  the  notes  and  mortgage.  But  we  are  sat- 
isfied from  the  whole  evidence,  and  all  the 
circumstances  In  the  case,  that  there  was 
no  sufflcient  evidence  upon  which  the  court 
-conld  conclude  and  be  satlsQed  by  clear  and 
convincing  evidence  that  the  writings,  as 
Anally  executed,  were  not  as  inteuded ;  es- 
pecially wheu  we  consider  the  circumstances 
surrounding  the  transaction.  In  the  first 
place,  the  notes  and  mortgage  are  clear  up- 
on their  face.  "They  contain  no  provision 
that  the  makers  shall  not  be  personally  li- 
able. As  is  stated  above,  the  brother  of 
the  makers  of  the  notes  and  mortgage  was 
a  lawyer.  He  examined  the  notes  and  mort- 
gage personally.  The  notes  were  the  usual 
printed  form.  A  mere  glance  at  the  notes 
would  show  that  there  was  no  exception 
stated  therein.  If  any  Interlineations  ap- 
peared, or  If  any  additions  .were  made  to  the 
printed  form.  It  would  plainly  show  upon 
the  face  of  the  notes.  Therefore,  when  the 
makers  of  the  notes,  who  were  Intelligent 
people,  accustomed  to  notes,  glanced  at  them, 
they  must  have  seen  that  there  was  no 
such  exception  as  they  now  claim  should 
have  been  inserted  therein.  It  is  unbeliev- 
able that  a  man  or  a  woman  of  tbe  Intelli- 
gence of  the  makers  of  these  notes  could 
be  deceived  into  signing  them  believing  that 
there  were  exceptions  therein  which  were 
not  In  the  ordinary  notes.  The  record  shows 
that  at  the  time  the  notes  and  mortgage 
were  executed,  the  mortgagor  Ed.  Parker 
and  the  mortgagee  Samuel  G.  Moore  were 
present  In  the  office  of  Fred  Parker,  where 
the  notes  were  drawn  and  prepared.  Prior 
to  the  execution  of  tbe  notes  and  mortgyge 
Mr.  Moore  stated  that  he  desired  to  have 
his  attorney  examine  the  notes.  He  was 
then  told,  and  this  fact  Is  ^needed,  that  the 
notes  and  mortgage  were  In  the  nsual  form, 
and  that  he  might  take  them  to  his  attorney 
to  be  examined.  Mr.  Moore  did  so.  His  at- 
torney examined  them  and  corroborated 
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wliBt  had  been  said.  The  notes  and  mort- 
gage were  then  Immediately  returned  to  be 
executed.  Mr.  Ed.  Parker  thereupon  signed 
them,  and  subsequently  tliey  were  executed 
by  bis  wife  Julia  A.  Parker.  Mrs.  Parker 
was  not  present  at  the  time  Ed.  Parker 
signed.  She  testified  that  at  the  time  she 
signed  the  notes  and  mortgage  she  asked 
Fred  Parker,  her  brotber-in-law,  If  there 
would  be  any  personal  liability  against  her, 
and  that  she  was  informed  that  there  would 
not  be,  and  for  that  reason  she  signed  the 
notes.  TbiB  may  be  trae.  But  this  falls 
tar  short  of  showing  that  at  the  time  the 
notes  and  mortgage  were  executed  there  was 
a  matual  mistake.  Because  in  order  to  be 
matoal,  the  mistake  must  bare  been  made 
by  both  parties,  and  not  by  one  party  to 
the  instmm^t. 

Th»e  are  other  drcnmstances  which 
might  be  mentioned,  but  what  we  ttave  said 
makes  it  unnecessary  to  mention  them,  be- 
cause we  are  satiafled  tliat,  even  if  the  oral 
eTldoDCe  was  erenly  balanced,  and  there 
were  no  otlier  circumstances,  in  such  case 
the  court  should  not  reform  a  written  Instru- 
ment. But,  in  addition  to  the  oral  evidence, 
from  the  drcumstance  tliat  the  makers  ot 
these  notes  by  a  simple  glance  at  them, 
without  even  taking  time  to  read  them,  must 
have  seen  and  known  that  the  notes  were 
the  ordinary  printed  forms  and  contained  uo 
changes  or  interlineations,  they  must  neces- 
sarily have  known  ftlso  that  the  extraordi- 
nary exception  such  as  they  now  contend 
for  was  not  contained  therein.  As  we  have 
said  above,  the  makers  of  these  notes  were 
intelligent  people.  They  bad  dealt  largely 
in  notes  and  mortgages,  and  In  reel  estate. 
Hr.  Ed.  Parker  at  least  was  acquainted  with 
the  forms  of  notes  and  mortgages,  and  knew 
the  eltect  thereof.  We  cannot  think,  In  view 
of  these  cfrcnmstances,  that  there  was  any 
mutual  mistake  in  the  execution  of  these 
notes  and  mortgage. 

The  Judgment  of  the  trial  court  Is  there- 
fore reversed,  and  the  cause  Is  remanded, 
with  instructions  to  enter  a  decree  as  pray- 
ed for  In  the  complaint  against  both  Julia 
A.  Parker  and  Ed.  Parker,  as  makers  of 
the  notes  and  mortgage. 

CBOW,  a  J.,  and  MAIN,  BLIJS.  and 
FULLBRTON,  JJ.,  concur. 


FERRBLL  et  ux.  v.  WASHINGTON  WATER 

POWER  CO.     (No.  11899.) 
(Supreme  Court  of  Washington.  Jan.  8,  1914.) 

1.  Cabbieks  (8  320*)— Injuries  to  Passek- 
gbbs—Nkgligence— Question  fob  Juet, 
The  opeDing  by  the  conductor  of  the  gates 
on  &  car  of  the  pay-aB-you-enter  type  may  be 
found  to  be  an  invitation  to  a  pasBenger  to 
alight,  where  she  had  undertaken  to  alisht  before 
reaching  ber  destination,  and  when  informed  of 
her  ini«take  remained  standing  facing  the  con- 


ductor, and  the  act  of  opening  the  gates  while 

the  car  Is  in  motion  may  be  found  to  be  negli- 
gence so  as  to  authorize  a  recovery  for  injuries 
to  the  passenger  proceeding  to  alight  and  thrown 
from  the  car  by  a  sudden  Jerk. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Die.  §il  1118, 1126.  1149,  1153,  llGO,  1167, 
1179,  1190,  1217,  1233,  1244,  1248,  1315-1325 ; 
Dec.  Dig.  8  320.*] 

2,  TaiAL  (8  140*)— Cbedibility  op  Witnessed 
— Question  poft  Juet. 

The  credibility  of  witnesses  is  for  the  jury, 
and  the  court  on  appeal  will  not  determine  the 
question. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  m,  889;  Dec.  Dig.  f  140.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  Henry  L.  Kennan, 
Judge. 

Action  by  BL  O.  Ferrell  and  his  wife 
against  the  Washington  Water  Power  Com- 
pany. From  a  Judgmmt  of  nonsuit  plain- 
tiffs appeaL  Reversed  and  remanded  tar 
new  trial. 

W.  H.  Plummer  and  Jos.  J.  Levin,  both  of 
Spokane,  for  appellants.  Post,  Avery  &  Big- 
gins, of  Spokane,  for  respondent 

CHADWICK,  J.  PlalnUft  Anna  Ferrel  was 
a  passenger  on  a  Riverside  avenue  street  car 
operated  by  the  defendant  company  in  the 
city  of  Spokane.  She  Intended  to  alight  at 
Stevens  street,  which  Is  one  block  east  of 
Howard  street  When  the  car,  which  was 
a  pay-as-you-enter  car  having  gates  at  the 
rear,  arrived  at  Howard  street,  plaintiff 
started  to  alight  She  was  told  that  she  had 
not  arrived  at  her  destination,  which  was 
one  block  to  the  east.  She  stood  in  the  aisle, 
holding  a  perpendicular  handlebar  inside  of 
the  door  leading  Into  the  vestibule  of  the 
car.  The  vestibule  was  a  few  inches  lower 
than  the  floor  of  the  car.  As  the  car  ap- 
proached Its  stopping  place  on  the  off  side  of 
Stevens  street  the  conductor  opened  the 
gates  while  the  car  was  still  moving.  Appel- 
lant says  that  thinking  the  car  had  stopped, 
she  stepped  down  into  the  vestibule,  when 
within  a  moment  of  time  the  car  gave  a  sud- 
den jerk  or  lurch  forward  and  she  was 
thrown  out  of  the  car  and  onto  the  pavement 
sustaining  the  Injuries  of  which  she  com- 
plains. A  further  statement  of  the  facts  Lb 
unnecessary  to  a  discussion  of  the  legal  prin- 
ciples involved.  Plaintlfl  appeals  from  a 
judgment  of  nonsuit. 

[1]  The  determinative  question  la.  What 
was  the  proximate  cause  of  the  Injury?  It 
Is  Insisted  that  there  is  no  showing  of  neg- 
ligence In  that  the  opening  of  a  gate  upon 
a  street  car  Is  not  an  Invitation  to  a  passen- 
ger to  alight  and,  further,  that  a  showing 
that  the  car  gave  a  sudden  Jerk  or  lurch  is 
not  enough  to  satisfy  the  law,  which  de- 
mands that  there  be  a  shoeing  of  negligent 
operation  upon  the  part  of  the  motormao, 
or  that  the  track  or  equipm^t  was  defective. 
An  answer  to  the  question.  What  was  the 


*For  othw  oasw  see  urn*  tople  and  MCtlon  NUMBER  In  Dw>.  Dlt.  *  Am.  Dig.  Key-No.  Sarlw  *  Bap'r  IndUNi 
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proxliuate  canae  of  the  Injury?  will  be  deci- 
sive of  the  case.  Respondent  relies  upon  the 
following  cases:  Crowley  v.  Boston  Elevated 
Ity.  Ca,  2<M  Mass.  241,  90  N.  E.  532;  Haunon 
T.  Boston  Elevated  Ry.  Co.,  182  Mass.  42S, 
65  N.  E.  809;  Gagnott  t.  Boston  Elevated 
Ry.  Co.,  206  Mass.  488,  91  N.  E.  875;  Bol- 
lock V.  Bntler  Exchange  Ga.  22  R.  L  106,  46 
JM.  273 ;  Oashuan  v.  N.  T.,  N.  H.  ft  H.  By. 
Co.,  201  Mass.  356,  87  N.  570;  Wile  v. 
Northern  Padfle  By.  Co.,  72  Wash.  82,  129 
Pac.  889;  McOann  r.  Boston  BSevated  By. 
Co.,  199  Mass.  446,  85  N.  B.  670.  18  Ia  B.  A. 
<N.  S.)  S06,  127  Am.  St  Rep.  609;  Allen  v. 
Northern  Padflc  By.  Ga,  36  Wai^  221,  77 
Pac.  291,  66  Ii.  B.  A.  80«;  and  Work  r.  Bos- 
ton Elevated  Ry.  Co.,  207  Mass.  447,  93  N. 
E.  693.  In  nuuiy  of  these  cases  It  is  held, 
under  the  facts  occnrrlng  in  the  particular 
case,  that  the  openli^  of  ttie  Aooi  or  gate 
of  a  car  or  elevator  Is  not  an  Invitation  to 
the  passmger  to  all^t  fivm  or  enter  the 
veblde.  TtM  cases  relied  on  were  reviewed 
and  were  the  subject  of  cmisnltatton  In  the 
case  of  Atwood  v.  Washington  Wator  Power 
Ca.  79  Wash.  427,  140  Pac  843.  We  were 
thoe  of  opinion  tiiat  a  bard  and  fut  mle 
that  the  opoilng  of  a  door  or  gate  on  a  mov- 
ing vdiide  la  not  an  InvltAtlon  to  a  passen- 
ger, could  not  be  laid  down.  Whether  It  was 
swA  invitation  was  a  ml»d  qnestton  of 
law  and  fact  to  be  resolved  in  the  Ught  of  all 
the  attending  facts  and  drcnmstancea.  It  Is 
a  matter  of  common  knowledge  that  trans- 
portation coDtpanles  are  adopting  cars  of  the 
pay-as-yott-rater  type,  having  gates  under  the 
nuitrcd  of  the  motonnan  or  conductor.  A 
reason,  among  others,  for  Installing  them  is 
that  passengers  may  be  ]»roteeted  from  their 
own  fblly  and  ne^lgence,  and  that  the  com- 
pany may  be  saved  from  the  consequences 
of  negligent  <H>eratlon  1^  Its  own  servants 
while  passengers  are  enterli^  or  altehtlng 
ther^rom.  llie  books  are  foil  of  cases  where 
P&ssengw  have  claimed  Injuries  Id  conse- 
quence of  a  sudden  starting  or  stopping  or 
J«kiDg  or  Inrcdilng  of  the  car  just  as  they 
were  about  to  get  <A  or  get  on.  One  of  the 
principal  objects  sought  to  be  accomplished 
by  the  use  of  such  cars  is  to  overcome  the 
uncertainly  of  oral  testimony,  by  the  use 
ot  a  mechanical  an;>lianc& 

Having  these  considerations  in  mind,  and 
assuming  that  it  la  a  matter  of  common 
Imowledge  of  a  passooger  that  the  gates  of 
a  pay-as-you-enter  car  are  closed  while  It  Is 
In  motion,  we  think.  It  would  be  goii%  too 
far  to  hold  that  the  opening  ot  the  door  was 
not  an  invitation  to  awellant  to  pass  out  of 
the  car,  or  at  least  to  step  down  into  the  vea- 
tlbule.  She  had  nndertakm  to  pass  ont  of 
the  car  at  Howard  street  Wlwn  Informed 
ot  ber  mistake,  she  remained  standing,  fac- 
ing the  conductor.  The  jury  might  well  in- 
fer that,  with  her  mind  intent  upon  her  des- 
tination, the  opening  of  the  door  was  an  In- 
vitation to  her.   If  we  admit  that  there  was 


no  sneh  Inrdi  or  ]eA  as  to  warrant  a  recov- 
ery, the  fact  remains  that  the  accident  would 
not  have  happened  If  the  door  had  not  been 
opened  whUe  the  car  was  in  motion.  This 
oondnrion  la  well  within  the  doctrine  ot 
Perraidt  v.  Emporium  Department  Store  Co., 
71  Wnah.  528,  128  PftC.  104%  In  that  case 
the  dflvatw  bad  landed  about  fOur  or  five 
indies  below  the  levtH  of  the  floor.  Plaintlfl 
entned  without  looking  and  fdl.  Contribu- 
tory ne^lgence  was  set  up  as  a  defense.  The 
court  said:  "The  open  door,  with  the  eleva- 
tor boy  at  his  post,  was  an  Invitation  to  en- 
ter.  •  • 

[2]  Counsel  isAncerely  argue  the  Insuffi- 
ciency and  probable  untruth  appellant's 
evidmce.  Whatever  our  oidnlon  may  be,  Its 
credibility  was  a  question  for  the  Jury. 

We  are  of  the  opinion  that  the  case  should 
have  gtme  to  the  jury.  Reversed  and  re- 
manded for  a  new  trial. 

GROW,  C.  J.,  and  GOSB,  MOBBIS,  and 
PARKER,  JJ.,  concur. 


CITY  OP  SPOKANE  v.  LADIES'  BBNBV. 

SOCIETY  et  aL    (No.  12046.) 
(Supreme  Court  of  Washington.    Jan.  8,  1915.) 

1.  Eminent  Domain  (§  101*)— Necbsbitt  fob 
Compensation  —  Dahaoino  Pbofebtt  — 
Cbanob  of  StbeeT'Oradb. 

The  owner  of  a  city  lot  in  front  of  which 
the  street  grade  has  boen  fixed  b;  ordinance, 
but  the  street  never  actually  graded,  la  not  en- 
titled to  damages  for  the  change  of  grade,  if  he 
has  made  no  improvements  in  reliance  thereon. 

[Bd.  Kote. — For  other  cases,  see  Eminent  Dn- 
main,  Cent.  Dig.  If  269,  270 ;  Dec.  Dig.  1 101.«] 

2.  Bminbnt  Domain  ({  101*)~-NKiEaan>T  roB 
Compensation  —  Damaoinq  Pbofibtt  — 
Cuanqe  of  Stbebt  Gbade. 

The  owner  of  a  city  lot  who  has  improved 
it  in  reliance  upon  a  street  gntde  established  by 
ordinance  may  recover,  on  the  ground  of  estop- 
pel, damages  for  a  change  in  the  grade,  though 
sucb  change  was  made  before  the  street  was 
ectuallf  brought  to  grade. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  S§  2G9,  270;  Dee.  Dig.  f  101.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  E.  H.  Sullivan, 
Judge. 

Condemnation  proceeding  by  the  City  of 
Spokane  against  the  Ladies'  Benevolent  So- 
ciety and  others.  From  a  Judgment  assessing 
damages  the  plaintiff  appeals.  Reversed  and 
remanded,  with  instructlona. 

H.  M.  Stephens,  Wm.  B.  Rldiardson,  Er- 
nest E.  Sargeant,  and  Dale  D.  Drain,  all  of 
Spokane,  tor  appellant.  Skuae  &  Morrill,  ci 
Spokane,  tor  respondoita. 

OHADWICE,  J.  The  grade  of  CaUspel 
street  In  the  dty  of  Spokane  was  eatablirtied 
h7  ordinance  in  the  year  1889.  The  streets 
were  not  brought  to  a  physical  grade,  al- 
though some  property  haa  been  Improvnd 
with  reference  to  what  we  will  call  the  paper 


*>'orothtr  OMW  see  Miue  topic  ud  section  NUUBER  In  Deo.  D^,  a  Am.  01s.  Kajr-No.  SerlM  *  Bep'r  ladtXM 
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grade.  In  1010  the  city,  intending  to  grade 
the  street,  passed  an  ordinance  re-establiBhlng 
the  grade  of  the  street.  The  former  paper 
grade  was  materially  changed.  The  city  then 
brought  an  action  to  condemn  and  assess  the 
damages,  If  any,  caused  by  the  grading  of  the 
street  to  the  grade  line  established  by  the 
later  ordinance.  Respondents  are  owners  of 
abnttlng  lots.   This  court  has  beld: 

"In  the  absence  of  some  statute,  a  municiiinl 
<-orporatioD  Is  not  liable  for  (lainuKeB  resulting 
from  the  orlKinal  gradiiii;  of  a  street,  alley,  or 
uvemip,  either  within  the  origiuHl  corporate  lim- 
its or  in  any  addition  thereto.  The  power  to  ea- 
tahlish  grades  is  inoident  to  its  charter,  and  is 
implied  from  the  dedication."  Kttor  v.  Tnt'oma. 
57  Wash.  51, 106  Pac.  470 ;  Srhiiss  v.  Chehalis. 
144  Pac.  916,  and  authorities  cited  therein. 

See,  also,  Seattle  v.  McEIwain,  75  Wash. 
.375,  134  Pac.  1089;  Muller  v.  Great  Northern 
Ily.  Co.,  75  Wash.  631,  135  Pac  631. 

[1,2]  It  Is  not  contended  by  the  corpora- 
tion counsel  that  the  city  Is  not  liable  for  the 
damaging  of  property  that  has  been  Improved 
by  the  owner  In  &]th  of  the  flrst  or  paper 
grade. 

"The  (inestion  [as  stated  by  counsel  for  re- 
spondents] is  whether  a  city  of  the  first  class 
can  establish  and  0x  the  grade  of  a  street  by  an 
ordinance  duly  enacted,  and  thereafter  change 
such  grade,  and  grade  the  street  to  the  re-estab- 
lished grade  to  the  damage  of  abutting  property, 
and  not  be  liable  to  the  owners  at  such  property 
for  the  damage  so  caased." 

Or,  in  other  words,  is  a  paper  grade,  un- 
acted upon  hy  the  city,  a  grade  established, 
or  an  initial  grading,  within  the  meaning  of 
our  own  cases  so  as  to  prevent  a  change 
thereof  without  meetii^  the  damages  to  un- 
IniproTed  property  under  article  1, 1 16,  of  the 
Constitution,  which  provides  that  private 
property  shall  not  be  taken  or  damaged  for 
a  public  use  until  the  damages  have  been  as- 
certained and  paid? 

It  cannot  be  denied  that  a  grade  is,  In  a 
sense,  established  when  it  is  defined  by  ordi- 
nance but  we  cannot  make  ourselves  believe 
that  it  is  sound  doctrine  to  hold  that  a  city 
having  an  original  and  contiiiuii^  power  to 
establish  grades  and  to  grade  streets  In  con- 
fonnlty  tlierewlth  (Abbott,  Mnnie.  Corp.  fi 
810)  should  be  held  to  a  rule  of  too  strict  in- 
terpretation. 

If  no  ordinance  had  been  passed  in  1880 
the  city  would  not  have  been  foreclosed  of 
its  right  to  make  an  original  grade  without 
payiupiit  of  the  resultant  damages,  notwith- 
Ktaudlng  the  lapse  of  time  or  the  Imi>rove- 
uient  of  the  property.  Mattingly  t.  City  of 
Plymouth,  100  Ind.  545.  For  it  is  held,  and 
properly  so,  that  the  holding  and  Improve- 
ment  of  the  property  is  subject  to  the  legis- 
lative will  of  the  city  as  to  the  time  when  a 
street  shall  be  graded;  that  this  wUl  not  be 
controlled  by  the  courts,  and  consequently 
there  can  be  no  estoppel  because  of  the  lapse 
of  time,  cither  to  the  burden  of  the  city  or 
to  the  benefit  of  the  property  owner. 

The  right  to  recover  damages  at  all  against 
a  cfty  for  grading  or  regrading  a  street  resta 
upon  the  theory  that  there  la  a  physical  In- 


vasion. Until  there  has  been  a  physical  In- 
vasion, therefore,  it  would  be  more  lof^cal 
to  hold  that  the  mere  adoption  of  a  paper 
grade  would  not  exhaust  the  right  of  the  dty 
to  redefine  the  grade  line  so  as  to  make  a 
grade  that  will  better  serve  the  whole  public, 
compensating  only  those  who  have  built  up- 
on or  Improved  their  property  and  who  are 
damaged  by  the  change.  Compmsation  bdng 
allowed,  not  upon  the  theory  that  the  city 
cannot  change  the  grade  of  a  street,  for  that 
it  has  ample  statutory  authority  to  do,  but 
upon  the  ground  of  estoppel,  or,  as  Dil- 
lon says,  upon  the  "basis  of  natural  Justice." 
DiUon,  Munic.  Corp.  (5th  Ed.)  |  1866.  . 

The  cases  involving  the  exact  qnestlrai  here 
presented  are  few.  In  text  we  have  found 
none  wMch  can  be  called  quatnor  pedes  with 
it  There  are,  howevw,  egressions  in  the 
books  which  indicate  that  the  subject  has 
l>een  considered. 

It  has  been  quite  generally  held  that  the 
mere  establishment  by  ordinance  of  a  paper 
grade  changing  an  existing  grade  or  establisb- 
ing  an  original  grade  In  those  Jurtedlctions 
where'  damages  are  allowed  therefor  will  not 
give  a  right  of  action.  The  right  resta  Incho- 
ate until  such  time  as  the  dty  acts  upon  it.  A, 
paper  grade  gives  no  right  of  action.  Clarfc 
v.  Philadelphia,  171  Pa.  30,  33  Atl.  124,  50 
Am.  St.  Rep.  700.  Damages  tor  the  grading 
or  change  of  grade  are  not  given  until  the 
actual  operation  ion  the  ground.  Plan  106, 
143  Pa.  414,  22  Atl.  669. 

In  New  Jersey  awards  tor  damages,  flow- 
ing to  those  who  had  bnllt  upon  thdr  land, 
because  of  changes  or  alterations  in  street 
grades,  are  made  under  certain  statotes  sim- 
ilar in  torm  and  purpose  to  section  "^4,  Bern. 
&  BbI.  Code.  It  is  said  In  state,  etc,  v, 
Sayre,  41  N.  J.  Law,  158: 

"As  the  claim  of  the  landowners  can  stand  on 
these  Btatutes  alone,  it  is  plain  that  those  who 
had  no  'house  or  other  building'  erected  on  their 
land  at  the  time  of  the  alteration  of  grade  have 
no  legal  right  to  compensation,  and  the  awards 
made  to  them  must  be  set  aside,  unless  some 
of  the  reasons  alleged  for  the  noninterference  of 
thia  court  be  sufficient." 

A  consideration  of  these  and  other  cases 
impelled  Mr.  Abbott  to  say: 
"The  mere  establishment  of  a  grade  on  paper 

prior  to  the  one  which  was  consummated  by 
physical  construction  cannot  be  considered. ' 
Abbott,  Munic.  Corp.  vol.  2,  p.  1917,  note  5«4. 

The  case,  or  rather  the  obsen'ations  of  the 
judge  who  wrote  the  case,  which  most  nearly 
touches  this  case,  is  Manning  v.  City  of 
Sbrereport,  119  La.  1044,  44  South.  882,  13 
li.  R.  A.  (N.  a.)  452 : 

**The  adoption  of  a  (paper)  grade  may  be  said 
to  fix  the  liability  of  the  property  affected  by  it 
to  future  damage,  but  the  weight  of  authority  is 
to  the  effect  that  such  damage  is  not  recoverable 
until  actually  inflicted,  and  hence  that  it  is  the 
owner  at  the  time  who  may  recover  it. 

"A  municipality  may  not  be  able  to  grade  all 
of  its  streets  at  one  time,  but  it  has  the  un- 
doubted right  to  declare  in  advance  what  the 
grade  shall  be,  and  though,  quoad  property  then 
ezisting  and  affected  or  to  be  affected,  the  lia- 
bility to  damage  is  thereby  imposed,  and  the 
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right  to  recover  it  may  be  said  to  attach  to  the 

eropprty.  to  be  exercised  when  the  damage  shall 
e  actually  inflicted,  it  cannot  he  said  that  any 
Bueh  liability  is  imposed,  or  that  auy  such  right 
attaches,  with  reapect  to  property  which  is  then 
DDDexistent.  In  other  words,  by  the  adoption  of 
a  grade,  to  be  thereafter  established,  the  munici- 
pality fixes  the  status  of  an  existent  lot  as  prop- 
erty vhich  must  sooner  or  later  be  affected  by 
the  actual  establishment  of  the  grade  so  adopted, 
and  the  right  to  recover  for  such  damages  as  it 
may  sustain,  though  inchoate  at  the  moment,  be- 
comes perfect  when  the  damage  is  actoally  in- 
flicted, and  may  be  exercised  by  the  then  owner 
of  the  lot.  But,  if  the  lot  be  not  improved  when 
the  grade  to  be  actually  established  in  the  fu- 
tnre  is  adopted,  no  liability  for  damage  to  Im- 
provements is  imposed,  and  no  risht  of  recovery 
with  respect  thereto,  whether  inchoate  or  other- 
wise, is  created.  Under  such  elrcumstance«,  if 
the  then  Donexistent  improvements  are  subse- 
quently, and  at  the  option  of  the  owner,  placed 
upon  the  lot,  they  come  into  existence  subject 
to  conditions  already  established  and  of  which 
the  owner  of  the  lot  has  notice,  and  he  must 
govern  himself  accordingly." 

The  Supreme  Court  of  Utah  has  held  that 
an  abutting  lot  owner  can  recover  consequen- 
tial damages  for  an  original  grade  of  the 
street,  but  It  is  worthy  of  notice  that  the 
writer  of  the  opinion  in  the  case  of  KinibaU 
V.  Salt  I^ke  City,  32  Utah,  253,  90  Pac.  395, 
10  L.  B.  A.  (N.  S.)  483, 125  Am.  St  Rep.  859, 
(There  many  cases  were  considered,  Sfound  the 
rule  in  some  jurladictions  to  be: 

"It  is  likewise  true  that  in  some  states  the 
law  is  still  to  the  effe'^t  that  cousct^uential  dam- 
ages are  recoverable  only  where  one  established 
grade  is  changed  to  another,  and  that,  until  the 
grade  is  actually  established  and  acted  upoo,  the 
municipality  is  not  liable  for  conseiiaential  dam- 
ages." 

This  finding  seems  apropos,  Inasmuch  as  we 
hold  that  consequential  damages  are  recover- 
able where  a  grade  once  made  is  changed. 
It  is  our  opinion,  as  it  was  the  opinion  of  the 
writer,  gathered  not  so  much  from  apt  woi-ds 
and  expressions  as  from  the  lof;ic  of  the  cas- 
es, that  a  grade  is  not  actually  established 
when  considered  in  connection  with  statutes 
or  Constitutions  allowing  damages  for  a  "tak- 
ing or  damaging"  until  it  Is  "acted  upon." 
The  logic  of  our  former  decisions  Is  that  there 
can  be  no  taking  or  damaging  of  abutting 
property-  subject  to  an  Initial  grade,  and 
where  the  owner  of  an  unimproved  lot  Is  In 
the  same  position  he  would  have  been  In  had 
the  city  never  passed  the  ordinance  of  1889, 
he  la  in  no  position  to  assert  or  claim  dam- 
ages for  the  actual  grading  of  the  street. 

Coming  now  to  the  cases  relied  on  by  re- 
spondent: Sargent  v.  Tacoma,  10  Wash.  212, 
38  Pac.  1048 ;  Kettlre  v.  North  Yakima,  75 
Wash.  143,  134  I>ac.  699;  Jones  v.  Gillls,  75 
Wash.  688,  135  Pac.  627,  137  Pac.  819  j  Thor- 
berg  V.  Iloquiam,  77  Wash.  670, 138  Pac  804. 

The  Sargent  Case  does  not  touch  our  ques: 
tiou.  The  court  had  under  consideration  a 
statute  (Rem.  &  Bal.  Code,  §  7874)  protecting 
owners  who  had  built  with  reference  to  a 
grade  established  by  actual  improvement  of 
a  street  to  a  grade,  or  by  reference  to  a 
grade  formally  adopted  by  ordinance.  It  la 
DO  broader  in  Its  holding  than  the  statute  it 


construes.  The  cases  cited  In  the  Sa^ent 
Case  all  go  to  the  one  proposition  that  a 
grade  established  either  by  ordinance  or 
user  and  acted  upon  by  the  property  owner  ic 
such  an  establishment  as  will  compel  a  city 
to  meet  the  resultant  damages. 

In  Stewart  v.  Clinton.  79  Mo.  603,  the 
street  had  been  graded.  Tlie  case  of  Mattlng- 
ly  V.  City  of  Plymouth,  100  Ind.  645,  goes 
primarily  to  the  degree  of  proof  required  to 
show  the  establishment  of  a  grade.  In  so  far 
as  It  bears  on  this  case  It  is  consistent  with 
our  reasoning. 

"As  the  initial  point  in  the  appellant's  case, 
it  was  necessary  to  show  the  existence  of  a  duly 
established  grade  by  the  city  authorities  at  the 
time  the  improvements  were  made,  that  the  iiu- 
provements  were  made  with  reference  to  a  grade 
so  established,  and  that  the  city  was  proceeding 
to  change  the  grade  so  established,  to  the  ap- 
pellant's damage,  without  the  assessment  and 
tender  of  the  damages  so  occasioned.  This  was 
neither  averred  in  the  complaint  nor  shown  in 
the  evidence,  and  so  both  are  fatally  defective.'' 

The  case  of  Nebraska  City  v.  Lampkln,  8 
Neb.  27,  also  goes  to  the  degree  of  proof  re- 
quired to  ^ow  an  established  grade,  and 
seems  to  hold,  Inferentially  at  least,  that  a 
grade  Is  not  established  until  It  Is  deflned 
and  "worked."  In  the  RettIre  Case  the 
grade  had  been  established  and  the  street  Im- 
proved under  an  ordinance  passed  in  1903. 
The  onlj'  question  before  the  court  was 
vrhetber  the  city  was  bound  to  follow  the 
elevation  of  the  curb  when  later  fixing  a 
grade  for  sidewalks.  In  the  Jones  Case  the 
fact,  as  found  by  the  court,  was  that  there 
was  a  paper  grade;  that  It  vfaa  the  only 
grade,  and  that  the  plaintiff  Jones  had  made 
his  Improvements  in  defiance  of  It.  ^t  Is 
the  antithesis  of  the  case  of  the  claimants 
in  this  case,  who  have  made  Improvements 
with  reference  to  the  paper  grade,  and  is 
therefore  an  authority  sustaining  their  right 
to  recover  damages  as  for  change  of  grade. 

In  the  Thorberg  Case  the  city  council  by 
resolution  had  "adopted"  the  natural  level 
of  the  hind  as  a  grade  and  had  Improved 
the  street  at  the  expense  of  the  abutting  prop- 
ej-ty.  That  case  is  sustained  by  reference  to 
the  doctrine  of  estoppel,  the  elements  of 
which  are  entirely  wanting  In  this  case. 

The  cnse  of  Goodrich  v.  City  of  Milwau- 
kee, 24  Wis.  422,  is  also  relied  on.  In  that 
case  the  street  had  been  paved  at  the  ex- 
pense of  the  lot  owners,  and  It  was  held 
that  the  city  was  estopped  to  regrade  with- 
out meeting  the  consequent  damages. 

Finally  It  is  Insisted  that  this  court  has 
settled  the  present  controversy  in  Hart  et  aL 
V.  Seattle  et  al.,  42  Wash.  113,  84  Pac.  010, 
where  It  Is  said: 

"It  is  first  conteoded  that  it  was  error  to 
grant  any  restraining  order  in  the  premises. 
It  is  said  that  the  city  denies  that  it  is  chaug- 
ing  the  grade,  and  it  is  also  argued  that,  inas- 
much as  the  lots  are  unimproved,  the  threatened 
change  can  result  in  but  slight  damage,  for 
which  reason  the  court  should  not  have  inter- 
fered. With  regard  to  the  fact  as  to  the  threat- 
ened change  of  grade,  we  think  the  court  was 
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Jnstified,  under  the  pleadings  and  affidavits  sub- 
mitted, in  reaching  the  coQclueion  that  such 
change  was  threatened  by  the  city's  offit'era.  We 
also  think  the  showing  as  to  resultant  damage 
jvstiBcd  interference  by  injunction.  One  of  the 
affidavits  placed  the  damages  as  high  as  $5,000, 
and  that  attendant  facta  stated  are  such  as,  we 
think,  bring  the  case  within  the  rule  established 
by  this  court  that  where  a  proposed  change  of 
the  grade  of  a  street  will  seriously  damage  an 
abutting  owner's  property,  the  cfaanse  may  be 
enjoined,  unless  the  damage  has  beoi  ascertainecl 
and  paid." 

Counsel  say  "plaintlfl's  [Hart's]  property 
was  unimproved."  That  case  holds  that  un- 
improved property  may  be  damaged  by  a 
change  of  grade.  The  question  of  damages 
for  an  Initial  grade  was  not  Involved.  In 
fact,  reference  to  the  briefs  and  record  will 
show  that  the  city  had  not  only  established, 
but  had  physically  graded,  the  street  In 
front  of  the  property  and  were  about  to : 
make,  as  was  alleged,  a  most  material 
change.  The  defense  of  the  city  was  that 
the  grade  was  too  steep  for  asphalt  pave- 
ment, and  that  'It  was  necessary  to  take  up 
and  relay  the  pavement  In  front  of  lots.  13 
and  14,"  being  the  lots  owned  by  plaintiff. 

Our  conclusion  is  that  one  who  buys  a  city 
lot  abutting  a  street  dedicated,  but  not  grad- 
ed, takes  it  subject  to  the  continuing  right 
of  the  dty  to  establish  an  initial  street 
grade  which  will  be  conformable  to  the  con- 
venient use  of  the  public,  and  if  his  property 
be  unimproved  at  the  time  a  physical  grade 
Is  madCt  his  injury,  if  any,  falls  within  the 
operation  of  the  rule  damnum  absque  Injuria. 
If,  on  the  other  hand,  the  city  has  adopted 
a  paper  grade  and  pending  a  physical  grade 
a  lot  owner  has  improved  his  property  with 
reference  to  such  paper  grade,  he  may  re- 
cover damages  as  for  a  change  of  grade; 
bis  right  being  referable  to  the  doctrine  of 
estoppel. 

It  Is  but  fair  to  say  that  the  novelty  of  the 
questions  occurring  at  the  trial  impelled  the 
trial  judge  to  express  a  doubt  as  to  the  true 
rule.  lie  accordingly  admitted  all  testimony 
offered,  and  overruled  motions  for  a  judg- 
ment and  for  a  new  trial,  upon  the  theory 
that  if  this  court  held  with  the  city,  It  could 
"simply  disregard  the  Jury's  verdict  as  to 
all  the  lots  not  Improved,"  whereas,  as  be 
said,  if  he  ruled  otherwise  and  this  court 
did  not  sustain  his  Judgment,  the  case  would 
have  to  be  remanded  for  another  trial. 

Bemanded,  with  Instructions  to  enter  a 
Judgment  conslBtent  with  this  opinion. 

CROW,  0.  J.,  and  GOSi;  HOBBIS,  and 
PARKER,  JJ^  concur. 


WIiaERT  T.  DAT  et  al.    (No.  12081.) 
{Supreme  Court  of  Washington.   Jan.  8,  1915.) 

1.  PbOCESS  (S  141*)--CoNCI.U8IVKNE88  OF  Re- 
TUBS. 

The  sheriff's  return  upon  a  summons,  in 
so  far  as  it  states  facts  not  within  the  spedal  1 


knowledge  of  the  officer,  Is  prima  fade  only, 
and  may  be  rebutted. 

[Ed.  Note.~Por  other  eases,  see  Process, 
Cent.  Dig.  »  189-192;  Dec.  Dig.  {  141.*] 

2.  pBocsae  <f  149*)— Bbtubn  — BvzoBHOB  nr 

CONTBADIOIION— SuynClBHOT. 

Where  a  sheriff's  return  stated  that  he 

served  a  summons  on  defendant  hy  delivering 
to  and  leaving  it  with  defendant's  wife  at  the 
dwelling  house,  and  the  house  of  the  usual 
abode  of  defendant,  said  wife  being  a  person 
of  suitable  age  and  discretion  and  resident 
therein,  and  a  member  of  the  family  of  de- 
fendant, but  an  uncontradicted  affidavit  by  de- 
fendant stated  that  for  several  years  past  he 
had  been  and  still  was  a  resident  of  another 
state  and  was  an  elector  in  said  state  only, 
and  had  his  nsoal  place  of  abode  therein  and 
no  residence  or  nsual  place  of  abode  in  the 
state  of  Washington,  and  that  his  wife  was 
temporarily  within  the  state  to  procure  medical 
aid,  and  that  the  summons  was  served  by  leav- 
ing a  copy  with  hfs  wife  at  her  temporary  lodg- 
ings, it  sufficiently  appeared  that  there  was 
no  valid  service,  and  tiie  service  should  have 
been  quashed. 

[Ed.  Note. — For  other  cases,  see  Process, 
Cent.  Dig.  fS  202-205;  Dec.  Dig.  {  149.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Wm.  A.  Huneke, 

Judge. 

ActiM)  by  G.  D.  WUbert  against  P.  A.  Day 
and  others.  From  a  Judgment  by  default, 
defendants  appeal.  Reversed. 

John  Pelletler,  of  Spokane,  tat  appellants. 
Scott  it  Gampbcdl,  ot  Spokane,  for  req>ond- 

ent. 

MOUNT,  J.  The  imly  qnestifm  npcm  this 
appeal  la  the  sufficiency  of  the  service  of 
the  snmrnons  upon  the  defendant  I<.  F.  Caa- 
noUy  to  give  the  conrt  Jnrtedictioip  of  the 
person  of  the  defendant  The  serrlce  was 
made  by  tiie  sheriff  of  8p<Aane  county  where 
the  action  was  pending.  Omitting  the  for- 
mal parts  of  the  sherUra  return,  it  Is  as 
follows: 

"I  served  the  within  summons  and  complaint 
upon  the  within  named  defendant,  L.  F.  Con- 
nolly, in  the  county  of  Spokane,  state  of  Wash- 
iniiton,  on  the  ttth  da:^  of  December,  1913.  by 
then  and  there  delivering  to,  and  leaving  with 
Mrs.  L.  F.  Connolly,  at  the  dwelling  house, 
and  the  house  of  the  usual  abode  of  said  de- 
fendant h.  F.  Connolly,  for  said  defendaaC  a 
true  co^y  of  said  summons  and  complaint  in 
said  action. 

"The  said  Mrs.  Ia  F.  Connolly  being  then  and 
there  a  person  of  suitable  age  and  discretion, 
and  resident  Uierein,  and  a  member  of  the  fam- 
ily of  said  defendant,  to  wit,  the  wife  of  said 
defendant,  I,  after  dae  diligence  and  inquiry, 
being  unable  to  Snd  the  defendant  in  said 
coimty." 

After  this  service  was  made,  the  defendant 
appeared  specially  and  moved  to  quash  the 
service.  At  that  time  he  flled  an  aflldavlt 
stating,  in  substance,  that  for  several  years 
last  past  he  has  been  and  still  la  a  resident 
of  Harrison,  Kootenai  county,  Idaho,  and  is 
an  elector  In  said  state  only,  and  has  his 
usual  place  of  abode  therein;  that  he  has 
no  residence  or  usual  place  of  abode  in  the 
1  state  of  Washington ;    that  his  wife  was 
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temporaxUy  In  Spokane  for  the  purpose  of 
procuring  medical  and  surgical  treatment  for 
a  minor  son;  that  the  purported  service  of 
the  summons  was  made  by  leaTing  with  his 
wife  a  copy  of  the  summons  In  Spokane, 
Wash.,  at  the  temporary  lodgings  of  bis 
wife;  that  these  temporary  lodgings  were 
not  the  usual  place  of  abode  of  the  defend- 
aat  Xbis  affidavit  was  not  denied.  The 
motion  to  quash  the  service  was  denied,  and 
thereafter  a  Judgment  by  default  was  en- 
tered against  the  defendant  This  appeal 
followed. 

[1J  The  statute  provides  at  section  226, 
Rem.  &  Bal.  Code,  that  the'  summons  shall 
be  served  by  delivering  a  copy  thereof  "to 
the  defendant  personally,  or  by  leaving  a 
copy  <tf  the  summons  at  the  house  of  his 
tuual  abode  with  some  penwm  of  suitable 
age  and  discretion  then  resident  therein. 
Service  made  in  the  modes  provided  In  this 
secti<si  shall  be  taken  and  held  to  he  per- 
pooal  service"  The  abeiiirs  return  upon  & 
Biumncnis,  in  so  far  as  it  states  facts  not 
within  the  special  knowledge  of  the  officer, 
Is  prima  fiade  only,  and  may  be  rebutted. 
In  the  case  of  Mitdiell.  Lewis  St  Staver  Go. 
V.  OVeU,  16  Wash.  108,  47  Pac.  286,  which 
iras  a  case  similar  to  tills  one  upon  this 
PfAnt,  where  service  was  had  ni>on  the  fa- 
ther of  the  defendant,  and  where  the  court 
allowed  the  defendants  to  prove  that  they 
irare  lesldettts  of  and  lived  within  the 
i»unty  at  the  time  at  the  service,  but  re- 
sided in  a  different- place  in  the  county  from 
where  the  father  of  the  defendant  rodded, 
and  had  no  notice  of  the  prooeedtngs,  we 
«ld: 

'The  plaintiff  contends  that  this  proof  was 
Inadmissible  on  the  gronnd  that  the  sheriff's 
return  could  not  be  contradicted.  If  the  re- 
turn was  to  be  construed  to  show  a  ecrrice 
DpoQ  the  father  of  Robert  O'Neil,  at  Bobert 
O'Neil'a  usual  place  of  residence,  we  think 
that  last  statement  could  be  contradicted,  and 
that  it  is  not  within  the  rale  contendea  for 
bj  the  plaintiff." 

And  in  the  case  of  Erntz  v.  Isaacs,  25 
Wash.  566,  66  Pac.  141,  where  the  respond- 
eat contended  that  the  officer's  return  must 
be  taken  as  conclusive,  and  that  It  could 
not  be  attached,  we  held  otherwise.  We 
there  quoted  from  a  Kansas  case  (Bond  v. 
Wilson,  8  Kan.  228.  12  Am.  Sep.  466),  say- 
ing: 

"We  find  upon  examination  that  the  courts 
Itave  generally  held  the  sheriff*!  return  on  mesne 
md  final  process  conclusive  between  the  par- 
ties and  privies,  though  this  Lb  by  no  means  a 
nile  of  universal  application;  but  that  in  cases 
ot  original  process  there  has  been  a  general  dis- 
position to  let  in  the  tmth.  •  •  •  We  know 
of  no  statote  th^t  makes  a  sheriff  a  final  and 
nclurive  judge  of  where  a  man's  residence  is, 
or  what  is  the  age  of  a  minor,  or  who  are  the 
officers  of  a  corporation,  or  where  their  place 
of  basiness  is:  and  when  the  statute  made  it 
fte  duty  of  the  sheriff  to  ascertain  these  facts 
it  did  not  make  his  return  of  such  facts  con- 
<liisire.  Of  bia  own  acts  his  knowledge  onght 
to  be  absolute,  and  himself  officially  respon- 


sible. Of  sudi  facts  as  are  not  ha  his  special 
knowledge  be  must  act  from  information,  which 
will  often  come  from  Interested  parties,  and  his 
return  thereof  ou^t  not  to  be  held  conclusive." 

Several  authorities  are  there  cited  to  that 
effect  So  it  Is  clear,  therefore,  tn  this  case, 
that  the  sherifTs  return  upon  the  question 
of .  the  residence  and  usual  place  of  abode 
of  the  defendant  was  merely  prima  tajde 
and  subject  to  be  refuted  by  the  truth. 

[2]  The  affidavit  in  this  case  Is  clear  to 
the  effect  that,  at  the  time  the  service  was 
made  upon  the  defendant's  wife,  she  was 
not  at  her  residence  or  usual  place  of  abode. 
The  usual  place  of  abode  of  the  defendant 
Connolly  was  in  the  state  of  Idaho.  His 
wife  was  temporarily  In  Spokane.  These 
facts  are  not  In  dispute.  They  are  prac^ 
tlcally  conceded  upon  the  record.  It  seems 
plain,  therefore,  that  no  valid  service  was 
made  up<m  the  defendant,  and  the  court 
should  have  quashed  the  service. 

The  Judgment  entered  by  default  agalnat 
the  defendant  CkmnoUy  is  therefore  reversed. 

CROW,  G.  J.,  and  MAIN.  ELUS,  and 
ffULLERTON,  JJ.,  concur. 


FITCH  T.  60ETJEN  et  al.   (No.  11996.) 

(Supreme  Court  of  Washington.   Jan.  8,  1916.) 

Chattel  Mobtqaoes  (|  278*)— Sucticienot 
OF  Evidence— LiABiUTT  or  Loss  or  Ss- 

CUPffTY. 

In  an  action  to  foreclose  a  chattel  mortgage 
begun  before  the  maturity  of  the  debt,  evidence 
held  tb  show  that  the  mortgagee  did  not  have 
reasonable  cause  to  believe  that  the  property 
was  apt  to  become  lost  as  his  Security,  so  as  to 
be  entitled  to  commence  foreclosure  proceedings 
under  Rem.  ft  BaL  Code,  j  1111. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgagee,  Cent  Dig.  {  567;  Dec.  Dig.  i  27a*] 

Cbadwick,  J.,  dissenting. 

Departmfflit  1.  Appeal  from  Suiierlw 
Court,  Okanogan  County;  E.  K.  Pendei^st, 
Judge. 

Action  by  B.  N.  FittA  against  Henry  Goet- 
jen  and  another  to  foreclose  a  cbattel  mort- 
gage. From  a  Judgment  for  the  amount  of 
the  mortgage  wbl<A  defendants  paid  into 
court,  but  denying  recovery  for  costs  and  at- 
torney fee,  plaintiff  appeals.  .Affirmed. 

Smith  &  Greaham,  of  Concouully,  for  ap- 
pellant Neal  &  Neal,  of  ConconuUy,  for  re- 
spondents. 

PARKER,  J.  The  plaintiff,  E.  N.  Fitch, 
commenced  this  action  In  the  superior  court 
for  Okanogan  county  to  recover  upon  a 
promissory  note  and  foreclose  a  chattel  mort- 
gage given  by  the  defendants  Henry  and 
Charles  Goetjen,  to  secure  the  same,  before 
maturity  of  the  debt  so  evidenced  and  se- 
cured. The  plaintiff  rests  his  claimed  rlghi. 
to  commence  the  action  before  maturity  of 
the  debt  upon  the  ground  of  his  alleged  rea- 
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sonable  cause  to  beliere  that  the  mortgaged 
property  would  be  removed  by  theft  from 
the  Jurisdiction  of  the  court,  which  gave 
him  the  right  to  commence  the  action  liefore 
maturity  of  the  debt  under  Rem.  &  Bal.  Code, 
§  1111,  which  reads  as  foUowa: 

"Wliere  the  debt  is  not  due  for  which  the 
mortKage  ia  giren,  and  the  mortgagee  tias  rea- 
sonable cause  to  believe  that  the  mort^^re  prop- 
erty will  be  destroyed,  lost,  or  removed,  he  ahall 
have  the  riglit  to  an  immediate  action  in  the 
superior  court  of  the  county  having  jurisdiction 
wliere  the  property  is  situated,  for  the  recovery 
of  bis  debt,  and  the  court  may  make  any  order 
it  may  deem  fit,  in  order  to  aecure  said  prop- 
erty so  as  to  make  the  same  available  for  the 
satisfaction  of  said  debt." 

There  is  remaining  of  this  controversy  only 
.tbe  question  of  plaintiff's  claim  of  his  right 
to  Jitdguient  for  eonta  and  attorney's  fees  in 
the  superior  court;  the  full  amount  of  the 
prindiiai  and  interest  having  been  duly  ten- 
dered by  tbe  defendants  at  the  time  the 
maturity  of  the  debt  and  thereafter  kept 
good  by  deposit  In  court 

Trial  before  the  court  resulted  in  findings 
and  judgment  awarding  the  plaintiff,  aa  a 
matter  ot  course,  tbe  amount  of  the  tender 
deposited  In  court,  but  denying  to  tiie  plain- 
tiff Judgment  for  costs  incurred  in  tbe. su- 
perior court  From  this  disposition  of  th>i 
cause  the  plalntlfl  has  appealed  to  this  court. 

The  evidence  Is  not  here;  the  cause  being 
before  us  for  determlnati<m  upon  the  findings 
of  fact,  which  are  ver^-  voluminous.  The  con- 
trolUog  facts  to  be  gathered  therefrom  may 
be  summarized  as  fellows:  On  September  9, 
1012,  respondents  executed  and  delivered  to 
appellant  their-  promissory  note  for  thu  sum 
of  $660,  payable  one  year  from  date  wltli 
12  per  cent,  interest,  at  the  Okanogan  State 
Bank,  lUverside,  Okanogan  county.  To  se- 
cure the  debt  thus  evidenced,  resiiondents  at 
the  same  time  executed  and  delivered  to  ap- 
I>ellant  a  chattel  mortgage  upon  certain 
horees  and  farm  machinery  belonging  to 
them.  On  August  2,  1913,  over  a  month  l>e- 
fore  the  maturity  of  the  debt,  appellant  com- 
menced this  action  In  the  superior  court  for 
Okanogan  county,  alleging,  in  addition  to 
facts  constituting  the  usual  cause  of  action 
in  foreclosure,  facts  upon  which  he  rested 
his  right  to  commence  foreclosure  proceedings 
before  the  maturity  of  the  debt.  On  August 
14,  1913,  ap]>ellant  procured  from  the  superior 
court  an  order  authorizing  the  seizure  of 
the  mo^tgag€^d  property  by  the  sheriff  of  ■ 
Okanogan  county  and  the  holding  of  the 
same  pending  the  foreclosure,  which  was  ac- 
cordingly done.  The  property  was  thereaft- 
er returned  to  respondents  by  order  of  the 
coi.rt  upon  them  giving  bond  therefor.  Ap- 
pellant's claim  of  right  to  commence  the 
foret'losure  before  the  maturity  of  the  debt 
is  based  upon  Ills  alleged  reasonable  l>ellef 
that  the  mortgaged  liorses  would  be  stolen 
and  taken  out  of  the  country;  his  alleged  be- 
lief l>eing  that  the  prc^rty  might  be  so  stol- 
ai  and  removed  by  members  of  a  family  of 


the  neighborhood  by  the  name  of  Haley. 
Tlie  principal  facts  bearing  upon  the  cause  of 
such  alleged  belief  were  found  by  the  trial 
court  as  follows: 

"At  tbe  time  of  the  execution  of  said  instru- 
ments, the  note  and  mortgage  herein  referred 
to,  the  defendants  had  arrived  at  the  vicinity  of 
Tunk  Creek  Valley,  near  the  Okanogan  river, 
and 'were  then  engaged  in  hay  harvesting  for 
one  Doiigal  McAllister,  about  five  miles  from 
plaintiEF's  ranch,  on  said  Tank  creek.  That  de- 
fendants' prospective  destination,  when  leaving 
the  Htate  of  Oregon,  was  British  Columbia. 
That,  iii>on  tbe  inducements  and  persuasions  of 
said  plaintiff,  said  defendants  leased  plaintiff's 
said  ranch  in  the  Tunk  Creek  Valley,  and  pur- 
ohflscd  from  said  plaintiff  certain  hay,  farm  ma- 
chinery, and  other  personal  property,  for  which 
the  note  herein  set  oat  was  executed,  and  th>n 
and  there  leased  said  plaintiff'^  ranch  for  the 
term  of  one  year  from  Sei)tember  9,  1912,  aod 
immediately  thereafter  moved  to  said  leased 
premises,  and  took  with  them  tbe  personal  prop- 
erty described  In  the  mortgage  set  oat  in  the 
complaint  herein.  *  *  *  As  an  inducemenc 
and  eimsidcration  to  defendants  for  leasing  said 
premises,  plaintiff  stated  to  defendants  that  the 
range  surrounding  his  ranch  was  good,  and  that 
tbe  Tank  Creek  Valley  was  the  best  iliorae  pas- 
ture in  the  country,  that  both  the  range  and 
water  were  good  and  convenient  and  easy  of  ac- 
cess to  the  stock  and  horses,  which  defendants 
had  with  them,  and  a  nart  of  which  they  there- 
I  after  mortgaged  to  said  plaintiS  as  security  for 
the  payment  of  their  promissory  note  executed 
for  the  purchase  price  of  the  personal  proi>erty 
hereinl>efore  referred  to,  *  *  ♦  Immediately 
after  the  execution  of  said  note  and  mortgage, 
defendants  moved  to  plaiotiffs  ranch  and  took 
with  them  the  horses  described  in  said  mort- 
gage,  together  with  other  horses  and  property 
not  included  therein,  and  turned  said  horses  on- 
to the  range  of  the  commons,  in  the  vicinity  of 
plaintiff's  ranch.  That  plaintiff  was  present  at 
the  time,  not  having  then  removed  from  his  said 
ranch,  and  had  personal  knowledge  of  the  fact 
that  said  mortgaged  horses  were  being  turned 
out  to  range  on  the  commons  in  tbat  vicinity, 
and  made  no  olijectioos  whatever  to  such  act  on 
the  part  of  defendants  in  turning  said  horses 
onto  the  public  range,  and  did  not  then,  and 
had  not  theretofore,  in  any  manner  whatever, 
informed  or  advised  defendants  that  there  was 
or  would  be  any  danger  whatever  of  said  horses 
being  stolen  or  taken  away  by  thieves,  or  oth- 
erwise. ♦  •  •  Said  plaintiff  then,  and  there 
well  knew  that  it  was  the  intention  of  said  de- 
fendants to  permit  said  horses  to  range  on  the 
commons  in  the  vicinity  of  said  ranch,  except 
during  the  winter  season,  when  the  same  would 
require  feed,  and  made  no  objection  whatever  to 
such  intended  acts  on  the  part  of  defendants, 
and  that  said  horses  did  in  fact  continue  to 
range  on  the  commons,  except  during  the  win- 
ter season,  •  *  *  In  the  spring  of  1913, 
again  turned  out  npon  the  commons  In  that  vi- 
cinity. That  said  horses  ranged  thereabouts  and 
within  a  radius  of  from  two  to  three  miles  from 
said  premises,  and  watered  almost  the  entire 
rime  in  Tunk  creek,  in  the  vicinity  of  plaintiff's 
said  ranch.  That  plaintiff  visited  said  ranch  at 
various  times  after  tlie  execution  of  said  note 
and  mortgage  and  saw  said  stock,  and  was  well 
acquainted  with  the  conditions  surrounding  the 
same,  and  did  not  at  any  time,  make  any  com- 
plaint to  defendants,  or  advise  them  in  any  man- 
ner whatever  that  said  stock  was  in  any  danger 
whatever  from  thieves.  *  *  *  That  during  all 
tbe  times  since  tbe  execution  of  said  mortgage, 
said  defendants  properly  cared  for,  looked  after 
said  mortgaged  property,  and  caused  the  same 
to  range  within  the  Immediate  vicinity  of  said 
premises.  •  •  •  After  the  execution  of  said 
note  and  mortgage  and  lease,  the  defendants  also 
leased  what  had  for  a  long  time  beoi  known  as 
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the  Haley  randb.  •  •  After  nid  Haley 
premisea  were  leased  eald  defendantf,  they 
(the  defendants)  were  neceesarlly  opon  and  at 
the  Haley  ranch  for  the  purpose  of  cultivating 
and  harvesting  the  crops  thereon,  and  for  the 
pnrpose  of  irrigating  a  portion  toereof  during 
the  irrigation  season,  and  tbat  defendant  Henry 
Goetjen  spent  and  continued  to  spend  a  portion 
of  his  time  at  the  Haley  place,  when  not  engaged 
in  farming  or  looking  after  their  crops  thereon. 
*  *  *  That  after  said  defendants  had  moved 
to  said  plaintiff's  premises,  they  were  advised 
and  informed  by  plaintiff  that  the  Hale^s  had, 

Erior  thereto,  borne  rather  a  bad  reputation  for 
orse  and  cattle  stealing,  but  that  they  were 
better  than  some  of  the  people  who  talked  about 
them,  and  that  they  were  good  neighbors,  and 
plaintiff  did  not,  at  such  time,  or  at  all,  advise, 
state,  or  indicate  to  defendants  that  there  wonld 
be  any  danger  of  losing  any  of  said  taoT8e»  by 
reason  of  their  bdng  permitted  to  range  on  the 
cMDinoiia  In  the  Ticmlty  of  said  HaleT*." 

Other  flndlngs  were  made  reflectiiig  upoti 
On  character  and  reputation  of  the  Haleys 
and  referring  to  nafiooA&itit  association 
irifli  tlKtti,  Irat  not  oUiernrlse  reflecting  upon 
tbe  diaracter  or  r«initatiou  of '  respondeuta. 
Tbe  trial  ooarf  a  new  of  the  grounds  of  ap- 
pellantfa  mspldim  Is  snmniarlaed  In  its  flnd- 
higs  to  tbm  effect  tliat  aroellanf  s  snsplcions 
were  based  upon  gossip,  nimor,  and  hearsay, 
ind  the  general  repatati<m  of  tbe  Cfmununlty 
for  horse  and  cattle  stealing;  the  court  find- 
ing, howereTf  that  sncta  rspntatlon  was  well 
known  to  tlie  appeUaut  at  tbe  time  of  the 
eacatlon  of  the  note  and  mortgage  and  long 
IHlDr  thereto,  but  was  unknown  to  respond- 
ents  at  and  prior  to  tbe  execution  of  the  note 
iDd  mortgage.  Hits  repntatl<m  ct  tbe  nelgh- 
boAood,  however,  apparently  had  undergone 
no  change  during  all  this  time.  Respondents 
lure  nerer  done  anything  or  failed  in  their 
duty  In  any .  respect  so  as  to  forfeit  their 
ri^t  to  bold  possession  of  and  use  the  prop- 
txty  until  tbe  maturity  of  tbe  debt 

Other  findings,  whl(^  we  regard  more  as 
coBdosions  than  findings  of  specific  facts, 
are  to  the  effect  that  at  the  time  of  tbe  com- 
mencement of  this  action  appellant  honestly 
believed  that  he  woold  lose  his  debt  by  re- 
moval of  the  property,  should  he  delay  ac- 
tiCHi  until  the  maturity  of  tbe  note,  yet  the 
court  Quds: 

"That  the  plaintiff  without  sufficient  cause  or 
ticuse,  prior  to  the  maturity  of  the  note  and 
■Dortsage  involved  in  this  action,  caused  tbe 
iheriff  of  Okanogan  county,  under  the  order  of 
thii  court,  to  dispossess  the  defendants  of  the 
possession,  use,  and  enjoyment  of  the  work 
bonea  described  in  said  mortgage." 

There  are  many  more  detailed  facts  set 
forth  In  these  TOlumlnous  findings,  but  we 
think  the  foregoing  la  a  sufficient  summary : 
of  the  facts  controlling  the  rights  of  the  par-  i 
ties  here  involved. 

In  view  of  the  appellant's  knowledge  of 
tbe  reputation  of  the  neighborhood  for  horse 
ind  cattle  stealing,  his  knowledge  of  respond- 
ents' Intention  to  allow  the  horses  to  go  upon 
tbe  range  of  the  neighborhood  In  compliance 
*ith  the  apparent  usual  custom  of  the  coun- 
trf,  tbe  apparent  lack  of  any  change  in  condl- 
thuu  and  reputation  of  the  neighborhood  as 


to  borse  and  cattle  stealing,  the  fact  that  re- 
spondents did  nothing  themselves  to  impair 
the  safety  of  tbe  property  at  any  time,  and 
the  fact  that  respondents'  association  with 
the  Haleys  seems  to  be  the  only  new  cause 
for  appellant's  suspicions,  we  are  of  the  o\Aa- 
ion  that  the  learned  trial  court  correctly  con- 
cluded that  appellant  did  not  have  reason- 
able cause  to  believe  that  the  mortgaged 
property  would  become  lost  as  his  security, 
at  tbe  time  he  commenced  this  action,  and 
that  be  therefore  commenced  It  prematurely. 

Counsel  for  appellant  invoked  the  general 
rule,  as  announced  by  some  courts  under 
statutory  or  chattel  mortgage  provisions  sim- 
ilar to  our  statute,  that  a  mortgagee's  right 
to  commence  foreclosure  and  cause  the  mort- 
gaged property  to  be  seized,  prior  to  the  ma-  • 
turlty  of  tbe  debt,  depends  only  upon  the 
mortgagee's  good  faith  and  bis  acting  upon 
probable  cause,  and  not  upon  the  actual  ex- 
istence of  danger  of  loss  of  the  property  as 
his  security. 

The  Illinois  Supreme  Court,  in  Roy  v.  Go- 
ings, 96  m.  361,  36  Am.  Rep.  151,  entertained 
this  view  In  considering  a  chattel  mortgage 
which  by  Its  terms  permitted  the  mortgagee 
to  so  proceed  prior  to  the  maturity  of  the 
debt  secured,  at  any  time  he  should  "feel 
himself  unsafe  or  insecure." 

In  Woods  V.  Gaar.  Scott  &  Co.,  93  Mich. 
143,  53  N.  W.  14,  deaUng  with  a  chattel  mort- 
gage provision  almost  exactly  of  the  same 
language  as  that  noticed  In  Roy  v.  Goings, 
tbe  Michigan  court  reached  the  same  conclu- 
sion. This  view,  however,  Is  apparently  out 
of  harmony  with  that  of  the  Nebraska  court 
announced  In  Newlean  v.  Olson,  22  Neb.  717, 
36  N.  W.  155,  3  Am.  St  Rep.  286,  where,  con- 
sidering a  chattel  mortgage  provision  read- 
ing, "if  the  mortgagee  shall  at  any  time  feel 
unsafe  or  Insecure  he  may  seize  and  sell, 
*   •         the  court  said: 

"To  Justify  tbe  mortgagee,  *  *  *  in  his 
action  in  declaring  that  he  feels  unsafe  and  inse- 
cure, where  there  is  an  implied  contract  that  the 
mortgagor  shall  remain  In  possession,  the  mort- 
gagor must  be  about  to  commit  or  has  commit- 
ted, some  act  which  tends  to  imi>air  the  secu- 
rity ;  and  unless  such  facts  exist  the  right  does 
not  become  operative." 

This  view  was  adhered  to  in  J.  I.  Case 
Plow  Works  V.  Marr,  33  Neb.  216.  49  N.  W. 
1119.  However,  we  shall  not  attempt  at  this 
time  to  determine  which  of  these  views  we 
would  follow,  but  content  ourselves  with 
simply  expressing  the  opinion  that  tbe  facts 
In  this  case  as  disclosed  by  tbe  flndlnRs  war- 
ranted the  learned  trial  court  In  concludlne 
that  appellant  acted  without  reasonable 
cause  In  commencing  his  action  and  causing 
seizure  of  the  property  before  maturity  of 
the  debt  From  which,  together  with  the 
fact  of  the  tender  of  full  amount  of  the  prin- 
cipal aud  Interest  due  on  the  note  at  the 
time  of  Its  maturity  by  respondents,  It  re- 
sults that  appellant  Is  not  entitled  to  his 
costs  In  tbe  foreclosure  action. 

Apparently  tbls  court  baa  had  occasion  to 
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deal  with  tbe  qnestUm  of  commencemeDt  of 
fOTeelosore  and  seteoie  of  chattel-mortgaged 
prtq>erty  before  maturity  of  the  debt  secured 
thereby,  In  but  one  Instance,  that  of  Slyfleld 
T.  WUlard,  43  Wash.  179,  86  Pae.  392.  While 
the  plaintiff's  claimed  right  to  so  act  before 
maturity  of  the  debt  was  Uiere  sustained, 
it  Is  manifest  that  the  defendants  were  them- 
aelTes  responsible  for  the  danger  which 
threatened  the  mortgaged  property.  Such 
Is  not  the  case  here. 

We  condnde  that  the  judgment  muat  be  af- 
firmed. It  is  ao  ordered. 

CROW,  C.       and  OOSD  and  MORBIS, 

JJ.,  concur. 

CHADWICK,  J.  I  dissent  from  the  judg- 
ment of  the  court.  Appellant  had  reasonable 
cause  to  believe  that  the  mortgaged  proper- 
ty would  be  destroyed,  lost,  or  removed,  if 
left  in  the  keeping  of  the  mortgagor.  What- 
ever may  have  been  the  character  of  the  re- 
spondents at  the  time  tbe  mortgage  was 
made,  the  record  and  findings  of  the  court 
make  it  certain  that  at  least  one  of  the  re- 
spondents was  beeping  company  with  people 
of  III  repute,  who  were  suspected  of  "rus- 
tling" stock.  Appellant  had  been  told  by 
one  Guyer  tliat  Charles  Ilaley,  a  reputed  rus- 
tler and  companion  of  ooe  of  the  respond- 
ents, was  about  to  make  a  secret  trip  into 
British  Columbia.  The  mother  of  respond- 
ents told  appellant  that  she  did  not  want  to 
see  him  lose  his  money;  that  respondents 
were  going  to  beat  him  out  of  It;  that  they 
Intended  to  run  the  horses  out  of  the  coun- 
try. Appellant  sought  counsel  and  assistence 
of  a  neighbor.  Art  Smith,  who  told  him, 
from  what  he  had  seen  of  the  respondents, 
that  he  believed  that  one  of  them  was  a 
horse  thief.  It  further  appears  that  appel- 
lant and  Henry  Goetjen  had  a  personal  al- 
tercation, and  that  respondent  in  bis  anger 
told  appellant  that  he  would  beat  him  out  of 
the  debt  that  was  owing  to  him.  Further- 
more, the  court  below  found  that: 

"At  the  time  of  the  commencement  of  this  ac- 
tion, the  plaintiff  honestly  and  in  Rood  faith 
believed  that  be  would  lose  his  property  and  bis 
debt,  and  that  the  mortgaged  property  would 
he  destroyed,  lost,  or  removed  if  he  delayed  his 
action  until  the  maturity  of  said  note." 

The  court  below  and  tbia  court  has  as- 
sumed to  try  out  the  case  as  If  it  were  our 
duty  to  find  whether  the  property  would 
have  been  In  fftct  lost  or  destroyed  If  It  had 
been  left  In  t^e  hands  of  the  respondents. 
The  court  below  found  that  appellant's  hon- 
est belief  "was  based  upon  gossip,  rumor, 
hearsay,  and  the  general  repntatlim  of  the 
communis."  If  lunest  belief  cannot  be 
founded  upon  mmor  and  hearsay  and  general 
reputation,  I  do  not  know  how  it  may  be 
founded. 

The  effect  of  the  court's  decision  Is  to  deny 
a  right  to  take  property  lo  satisfaction  of  a 


mortgage  before  tbe  maturity  of  Uie  debt,  toe 
it  may  be  assumed  that  a  dl^onest  mort- 
gagor would  aweor  that  he  did  not  intend 
to  take  or  dispose  of  tbe  prc^rty.  Against 
sndi  assertion,  however  well  founded  and 
honest  the  belief  of  the  mortgagee  may  be, 
be  would  be  powerless  to  avail  himself  of 
the  privileges  of  Uie  statute.  I  admit  tbat 
there  must  be  some  grounds  "or  reasonable 
cause  to  believe."  An  arbitrary  taking  will 
not  satisfy  the  law;  but  If  there  be  some 
ground,  and  the  court  can  find  that  there 
was  "reasonable  cause  to  believ^**  a  mortga- 
gee should  have  bis  remedy. 


STATD  V.  KBNNBT.  (No.  12801J 
(Supreme  0>urt  of  Wasblngton.   Jan.  8,  1915.1 

1.  Indians  ({  84*>— Sals  or  Liqvob— OinzEw 

Half-Bbeeob. 

Tbat  one  is  a  citizen,  because  his  father  was 
a  white  man  And  a  citizen,  though  his  mother 
was  an  IndIan,does  not  except  him  from  Sens. 
Laws  1909,  p.  537,  prohibiting  the  giving  of  liq- 
uor to  one  more  than  one-eighth  Indian. 

[Ed.  Note.~For  other  cases,  see  Indiana,  Cmt. 
Dig.  §  60 ;  Dec.  Dig.  S  34.*] 

2.  CONSTITUTIONAl,    LaW     (5    206*)— Tn DIAKS 
(I  34*)— PaiVILEQES  AND  liOIUKITIEa. 

Even  In  case  of  a  half-breed  who  is  a  citi- 
zen, DO  privilege  or  immunity  of  citlMns  is 
abridged,  in  contravention  of  ConsL  U.  S. 
Amend.  14,  by  Sess.  Laws  1909,  p.  637,  prohibit- 
ing tbe  giving  of  liquor  to  one  more  than  one- 
eislith  Indian;  It  being  referable  to  the  police 
power. 

[Eld.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  025-648;  Dec.  Dig.  |  206;* 
Indians,  Cent  Dig.  g  60;  Dec.  Dig.  $34.*] 

3.  Cbiminal  Law  (§  201*)— Fobueb  Jeopabdt 
—State  and  Fedebal  Courts. 

It  is  not  a  bar  to  prosecution  under  Sesa. 
Laws  1909,  p.  537,  for  giving  liquor  to  an  In- 
dian, that  defendant  has  been  acquitted  on  a 
like  charge  in  tbe  federal  court;  as,  where  a 
transaction  constitutes  a  crime  under  federal 
laws  as  well  as  nnder  state  laws,  there  may  be 
a  punishment  for  both  crimes. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  404-406;  Dec.  Dig.  |  201.*] 

4.  Cbuiinal  Law  ({  1144*)— Appeal— Review 
-Discretion— Imposition  of  Sentence. 

The  sentence  imposed,  two  years'  imprison- 
'  ment  in  the  ^nitentiary,  for  giving  liqnor  to  an 
Indian,  being  within  tbe  limit  fixed  -bf  Seas. 
Laws  1909,  p.  537,  it  must  be  presumed,  in  the 
absence  of  showing  to  tbe  contrary,  that  there 
was  no  abuse  of  discretion. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  C<nt.  Dig.  M  2780-2764.  2766-2771,  2774- 
2781,2901,3016-3037;  Dec.  Dig.  1 1144.*] 

Department  1.  Appeal  from  Superior 
Court,  Lincoln  County ;  Jos.  Sessions,  Judge. 

George  Kenney  was  convicted  of  giving 
liqnor  to  an  Indian,  and  appeals.  Affirmed. 

B.  A.  Heeseltlne,  bf  Wilbur,  and  H.  N. 
Martin,  of  Davenport,  for  appellant  Jas. 

5.  Freece,  Proa.  Atty..  and  0.  A.  PettUobn. 
both  of  Davenport,  for  the  State. 

CHADWICK,  J.  Appellant  was  c<»ivlcted 
in  the  court  below  upon  a  charge  of  giving 
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Uqoor  to  an  Indian  of  ndzed  blood  and  with- 
in the  mwtectlon  of  cliapter  140,  Seari<n 
Uw8  1900. 

[1}  It  Is  first  contended  that  the  ooart  erred 
in  holding  that  the  person  to  vfaun  the 
Uqnor  was  slven  was  an  Indian.  The  fiittier 
was  a  white  man,  a  Teteran  ot  the  GItU  War. 
The  mother  was  an  Indian  woman.  The 
statute  makes  no  exceptions  in  favor  of  dtl- 
len  Indians  or  tbe  offspring  of  those  who 
are  citlaens.  If  there  be  the  blood  oC  an  In- 
dian to  the  degree  of  more  than  one-eighth 
Id  the  person  to  whom  Uqnor  Is  given  or  BfAA, 
th^  are  within  the  statute.  State  T.  Kictdls, 
61  Wash.  142. 112  Pac  269.  Ann.  Caa.  1912B. 
1068;  State  v.  Mamlock.  68  Wash.  631,  109 
Pac.  47,  137  Am.  St  Rep.  1085. 

[2]  The  case  <^  TTntted  States  v.  Hadley 
(G.  G)  00  Fed.  437,  is  relied  <m.  That  case 
Is  seonlngly  In  point,  and  we  wonld  be  in- 
clined to  follow  its  reas<Hiing  if  it  could  be 
tlVUed  under  onr  statute.  The  defendant 
lo  that  case  was  charged  under  a  federal 
statute  (Act  Marth  3,  1885,  c.  341,  {  9,  23 
Stat  885  [U.  S.  Comp.  8t  1918,  g  10,602]) 
providing  for  the  punishment  of  "aU  Indians 
cunmltting  upon  the  person  or  property  of 
another  Indian  or  other  person,  any  ot  the 
following  crimes,  namely,  murder,"  etc.  It 
was  for  the  court  to  decide  whether  the  per- 
am  charged  was  an  Indian.  It  was  held  that 
■  half-breed  child  of  a  citizen  parent  was  a 
dtlsen  under  the  fourteenth  amendment,  and 
entitled  to. the  rights  and  privileges  and  im- 
mtmitles  of  a  citizen.  Our  statute  says  more 
than  that  liquor  shall  not  be  s<dd  to  an  In- 
dian; It  bars  the  sale  or  gift  to  "a  mlxed- 
Uood  Indian  being  more  than  one-eighth.*' 
Oor  statute,  as  was  said  In  the  cases  cited. 
Is  referable  to  the  police  power  under  wliich 
the  state  may  define  a  class  to  which  Intoxl- 
attag  liquors  shall  not  be  given  or  sold.  A 
citizen  cannot  claim  a  crastltnCUnal  right  to 
get  dnmk.  Neither  can  he  claim  a  eonstltu- 
tloDsl  right  to  give  or  sell  intoxicatlDg  liquor 
to  one  of  a  class  that  is  protected  by  the  law 
becanse  of  Its  weakness  and  a  disposition  to 
be  improvident  when  accustomed  to  use  liq- 
oor  even  in  moderate  quantities.  If  It  were 
»,  laws  prohibiting  the  sale  of  liquors  to 
liMitual  drunkards,  minors,  and  others  to 
Thorn  Its  use  may  resnlt  in  harm  to  society 
coold  not  be  sastalncd.  The  right  ot  Qie  state 
to  enact  the  statute  complained  of  does  not 
rest  upon  any  question  of  citizenship.  The 
foarteenth  amendment,  which  is  relied  on, 
is  tbertf  ore  In  no  way  trenched  upon  or  vio- 
Itted. 

Counsel  has  made  an  able  argument  ad- 
dressed to  the  policy  of  the  law  and  in  oppo- 
sition to  our  former  holdings,  but  we  are 
Inclined  to  our  former  position.  It  Is  for  the 
L^islature  to  work  out  the  iniquities  of 
critainal  statutes. 

[11  Defendant  was  acquitted  up(m  a  like 
diarge  In  the  federal  District  Court  at  Spo- 
tiflne.  The  Judgment  roll  was  offered  In  evi- 


dence by  the  defendant  and  rejected.  There 
was  no  error  in  Oils.  The  rule  is: 

"As  the  aame  transaction  may  constitute  a 
crime  under  the  laws  of  the  United  States,  and 
also  under  the  laws  of  a  state,  the  sccused  may 
be  puaished  for  both  crimes ;  and  an  acquittal 
or  conviction  in  the  court  of  either  is  no  bar  to 
an  iudictnient  in  the  other."  12  Oyc.  289; 
State  V.  Cobs,  12  Wash.  673,  42  Paa  127. 

[4]  Defendant  was  sentenced  to  serve  a 
term  of  two  years  in  t^e  state  p^tentiary. 
This  is  complained  of  as  excessive.  We  ad- 
mit that  it  seems  ample,  but  It  is  within  the 
limit  fixed  the  Legislature  and  we  must 
presume,  in  the  absence  of  any  showing  to 
the  contrary,  tlut  the  trial  Judge  did  not 
abuse  his  discretifm. 

■  Finding  no  mror,  the  Judgment  Is  affirmed. 

GROW,  O.  J.,  and  GOSB,  FABKBB,  and 
MOBBIS,  JJ.,  concur. 


STATE  V.  AUSTIN.    (No.  12300.) 
(Supreme  Court  of  Washington.   Jan.  8,  1015.) 

1.  JUBT  (J  96*)— CoMPEMlNCT— DlSCBETION. 

Permitting  jurors  to  serve,  who  had  served 
in  a  like  case  against  another  is  not  an  abuse 
of  discretion ;  they  qnalfi^ng  and  asserting  that 
they  woi^d  render  a  verdict  on  the  facts  dis- 
closed in  the  case,  disregarding  the  testimony  In 
the  other  case. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  SI  424-430;  Dec  Dig.  {  95.«J 

2.  WrrKESSES^  861*)— Csoss-BxAinNATiON— 
Ohabacteb  wrriTEBS. 

Asking  character  witnesses,  called  to  sus- 
tain those  whose  reputations  had  been  put  io  Is- 
sue, whether  they  did  not  know  defendant  had 
been  guilty  of  some  misconduct,  and  had  lived 
and  auodated  with  people  of  questionable  char- 
acter, is  within  the  limit  of  legitimate  croas-ez- 
aminstion. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S§  1167-1175;  Dec.  Dig.  5  361.*] 

Department  1.  Appeal  from  Superior 
Court,  Lincoln  County ;  Jos.  Sessions,  Judge. 

J.  F.  Austin  -was  convicted,  and  appeals. 
AJBnned. 

H.  N.  Martin,  o£  Davenport,  and  B.  A.  Hes- 
seltlne,  of  Wilbur,  for  appellant  Jaa.  S. 
Freece,  Pros.  Atty.,  and  C.  A.  Pettijohn,  both 
of  Davenport,  for  the  Statft 

CHAD  WICK,  J.  [1]  In  addition  to  the 
questions  raised  and  decided  In  the  case  of 
State  V.  Kenney.  145  Pac.  460,  it  is  complain- 
ed that  the  court  erred  In  permitting  Jurors 
to  serve  or  to  become  subject  to  challenge  by 
the  defendant;  it  an>earlng' that  the  Jurors 
objected  to  had  served  as  Jurors  tn  the  Ken- 
ney Cose.  The  court  did  not  abuse  its  discre- 
tion. The  Jurors  qualified  tbonselves.  So 
far  as  we  have  been  able  to  discover,  no 
Juror  was  allowed  to  sit  in  the  case  who  had 
not  asserted  that  he  wonld  disregard  the 
testimony  given  in  the  other  case  and  render 
a  verdict  upon  the  tacts  as  disclosed  in  the 
instant  case. 

[2]  It  is  also  contended  that  the  prosecuting 
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attornej'  and  comiael  for  Oie  state  were 
guilty  of  misconduct,  in  tbat  tbey  perslst^t- 
ly  called  tlie  attentUm  of  tbe  Jury  to  the  foct 
that  tbe  dtfendant  was  a  broOier-ln-law  d 
one  Ed  Gray,  who  had  beoi  convicted  of 
horse  stealing.  The  only  acts  ■  of  counsel 
which,  it  Uxa  from  their  settings,  might  be 
called  mlKonduct,  was  in  asking  character 
witnesses  called  to  sustain  those  whose  repu- 
tatlfflis  had  been  put  in  Issue  whether  tbey 
did  not.  know  tbat  defendant  bad  been  guilty 
of  some  misconduct,  and  whether  tbey  (tbe 
witnessed  did  not  know  tbat  be  lived  with 
and  associated  with  people  of  4ne8tl(mable 
diaracter.  This  was  within  the  limit  of 
legitimate  cross-examination. 

We  find  no  error,  and  tbe  judgment  Is  af- 
firmed. 

GBOW,  a  J.,  and  GOSB,  PABKBB,  and 
M0BBI3,  concur. 


VINCBNX  et  aL  t.  CITY  OF  SOUTH  BBND. 
(No.  11809.) 

(Supreme  Court  of  WasUDgton.  Jan.  8^  1&16.) 

1.  MUNIcrPAL  CORPOBATtOITS  (|  296^)— liOCAL 
iMFBOVEUcnT— ObDINANCE. 

Rem.  &  Bal.  Code,  S  7974,  proTldes  that, 
at  the  time  of  the  initiation  of  all  improTeme&ts, 
the  city  conndl  shall  cause  an  estiinate  to  be 
made  of  the  cost  and  the  expense  incident,  which 
shall  be  approved  by  the  city  council,  while 
section  7983  provides  that,  if  the  estimate  be 
too  high,  the  excess  diall  be  rebated,  and,  if  it 
be  too  low,  the  BuflScient  additional  amount  shall 
be  added  to  the  assessment.  Held,  that  the  esti- 
mate of  the  cost  of  tbe  improTement,  contained 
in  the  ordinance  directing  iL  is  not  for  the  pro- 
tection of  property  owners  but  the  guidance  of 
municipal  offldals,  for  only  the  actual  bona  Sde 
cost  of  the  improrement  can  be  assessed  against 
the  property  benefited  after  dne  notice  and 
bearing. 

[Ed.  Nota^For  other  eases,  see  Hunlelpal 
Co^rations.  Gent  Dig.  H  792-79S;  Dec.  Dig. 

2.  BfuniCIPAL  COBPOBATIONS  (|  462*)— LOCAL 
lUPBOVEUBNT— ABSESBUENT. 

An  assessment  for  a  local  improvement, 
though  greatly  in  excess  of  tbe  estimated  cost, 
is  not  void,  where  the  assessment  did  not  ex- 
ceed the  benefits  and  was  no  more  than  the  bona 
fide  cost  of  the  improvement ;  it  appearing  that 
the  improvement  was  more  expensive  than  ex- 
pected, owing  to  the  refusal  of  the  federal  gov- 
ernment to  assist,  as  had  been  expected. 

[Ed.  Note. — For  other  cases,  see  Kfunicipal 
Corporations,  Cent  Dig.  S  1106;  Dec.  Dig.  { 
462.»1 

3.  Appeal  asd  Esbob  (i  1011*)— Bevxew— 

Findings. 

A  finding  tn  accordance  with  tbe  preponder- 
ance of  the  evidence  will  not  be  distarbed  be- 
oanse  there  la  other  evldeaee  In  conflict  there- 
with. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  39S3-39S9;  Dec.  Dig.  { 
1011.*] 

Department  1.    Appeal   from  Superior 
Court,  Pacific  County;  Edward  H.  Wright, 
iJudge. 


The  City  of  SouQt  Bend  aasesaed  property 
for  local  Improvement,  and  H.  SL  Vincent 
and  others  objected.  From  a  Judgment  con- 
firming the  assessment  roll,  the  objectors  ap- 
peal. Affirmed. 

H.  W.  B.  Hewen,  of  South  Bend,  for  appel- 
lants. Fred  M.  BoUd  and  Welsh,  Welsh  & 
■Richardson,  all  of  South  Bend*  for  resfrand- 
ent 

MORRIS,  J.   Appeal  from  a  Judgment  be- 
low confirming  a  local  Improvement  assess- 
ment rolL   The  dty  of  South  Bend  Is  a  city 
of  the  third  class,  and  on  April  17,  1011. 
Its  city  council  passed  an  ordinance  provid- 
ing for  the  filling  of  certain  lowlands  and 
tidelands  within  the  dty,  the  ascertainment 
of  the  damages  for  property  taken  or  dam- 
aged, creating  an  Improvemait  district,  and 
providing  for  an  assessment  upon  property 
benefited.   Tbe  filling  of  the  designated  area 
was  to  be  made  In  accordance  with  certain 
plans  and  specifications  on  file  In  tbe  office 
of  the  city  engineer,  showing  a  fill  averaging 
approximately  three  feet  in  depth.  Section 
7  of  this  ordinance  fixed  tbe  estimated  cost 
of  the  Improvement  at  tbe  sum  of  $9,500,  pro- 
viding that  if,  after  tbe  making  up  of  the 
assessment  roll,  this  estimated  cost  should 
be  found  too  high,  tbe  excess  should  be  re- 
bated pro  rata  to  tbe  proper^  owners;  but 
that  if,  on  the  other  hand,  it  sbonld  prove  too 
low,  tbe  city  council  upon  due  notice  and 
hearing  ml^t  add  the  required '  amount  to 
the  assessment  roll  to  be  apportioned  among 
the  several  parcels  of  land  upon  the  same 
basis  as  the  amount   originally  Induded. 
Other  provisions  of  the  ordinance  need  not 
be  referred  to.    It  is  enough  to  say  it  was 
tbe  kind  of  ordinance  usually  passed  with 
such  purpose  In  mind.   The  federal  govern- 
ment was  at  this  time  contemplating  the 
dredging  of  the  Wlllapa  river  through  the 
city  of  South  Bend,  and  the  intention  of  tbe 
city  in  initiating  the  Improvement  at  this 
time  was  to  take  advantage  of  this  situation 
and  obtain  tbe  material  for  filling  these  lov- 
lands  at  a  nominal  cost;  it  being  estimated 
that  tbe  dirt  so  obtained  would  fill  the  en 
tire  district  to  a  depth  of  18  inches;  the 
remaining  18  Inches  to  be  provided  for  by  a 
subsequent  plan  not  then  determined.  The 
city  and  the  federal  ofllclals  entered  Into  a 
contract  under  which  the  dirt  from  the  rlrer 
was  to  be  deposited  upon  tbe  area  embraced 
within  the  district,  free  of  cost,  for  a  distance 
of  1,600  feet,  and  beyond  that  a  small  cbarj^e  | 
per  cubic  yard  was  to  be  made.  AnUclpatlng 
this  arrangement,  the  cost  of  the  Improve- 
ment was  fired  at  $9,500.   After  proceeding  | 
with  the  work,  the  officials  in  charge  of  the 
government  work  Informed  tbe  city  otficials  j 
tbat  all  the  material   would  be  deposited  | 
within  a  1,500-foot  limit   The  effect  of  tbia 
procedure  was  to  Increase  tbe  fill  within  tbe  | 
1,500-foot  area  from  18  inches,  as  at  firmt  coii- 
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temiOated,  to  88  InchM,  and  leave  tiiat  part 
of  the  district  ontBtde  of  the  l,fiO&-foot  limit 
In  the  same  situation  It  had  been  before  tlie 
wotk  was  undertaken,  save  that  between  It 
and  the  rlvor,  its  natural  drainage,  tiie 
groond  had  been  raised  86  Inches,  Another 
effect  was  that  thooe  Uving  wltbln  tlie  1,500- 
foot  limit,  who  had  raised  their  buildings 
to  acoHnmodate  an  18-ln(di  flU,  were  ccan- 
pdled  to  provide  for  a  86-lnch  fill.  The  dty 
oooncU  Oierenpon,  partly  npon  Its  own  Inltia- 
tlre  and  partly  npcm  the  petition  of  some  of 
the  prop^ty  owners,  entered  Into  a  contract 
with  a  dred^ng  company  to  fill  that  part  of 
the  district  lying  outside  of  the  1,500-foot 
llndL  Tbla  contract  was  performed,  mw^*"g 
the  actoal  cost  of  tlie  Improvement  to  be 
borne  by  pn^erty  benefited  989,199.92,  In- 
stead of  99,600.  Some  txt  tbe  appellants  were 
among  those  petitioning  for  this  second  flU ; 
others  were  not  The  assessment  roll,  as 
owflrmed,  is  made  npon  the  basis  of  the  ao- 
tnal  cost,  thus  materially  Increasing  tbe  as- 
aeaaaesA  upon  benefited  property  fircon  what 
it  would  bave  been  nnder  the  original  ratl- 
mates. 

There  Is  some  attadc  made  npon  the  find- 
ings of  the  lower  conrL  We  find  them  am- 
ply anstained  by  the  record,  and  ttiey  are 
adffited. 

[1-1]  This  local  improvement  district  was 
eitabUahed  pursuant  to  the  act  of  1009.  2 
Bern,  ft  BaL  Code,  H  7971-7987,  both  Inclu- 
b1t&  This  act  provides  that  tbe  cost  of  all 
in^Hrovonenta  instituted  nnder  the  act  shall 
be  borne  by  special  assessment  upon  the  prop- 
vty  benefited,  if  the  ordinance  directing  the 
improvement  shall  so  provide.  Section  7974 
proTides  that,  at  the  ttcde  of  the  Initiation 
of  the  improvement,  tbe  city  council  shall 
canse  an  estimate  to  be  made  of  the  cost  and 
of  the  expenses  incident  to  the  improvement, 
which  estimate  shall  be  approved  by  the 
dtf  conndl.  Section  7083  provides  that  when 
u  assessment  roll  Is  made  up,  and  It  is  found 
that  tbe  estimated  cost  is  too  high,  tbe  excess 
shall  be  rebated  pro  rata  to  the  property 
owners,  but  that  when  the  esttmated  cost  is 
found  to  be  too  low,  and  the  actual  bona 
fide  cost  of  tbe  Improvement  Is  greater  than 
the  estimate,  the  dty  shall,  after  due  notice 
and  hearing,  add  the  required  additional 
imoont  to  the  assessment  roll,  apportioning 
the  amount  to  the  several  pieces  of  property 
beneSted  as  if  it  had  been  an  original  estl- 
niate  Referring  to  the  proylsions  of  the 
wdinance  as  quoted,  it  will  be  seen  that  the 
ordinance  contained  these  provisions  of  the 
statute.  This  provision  for  an  assessment 
Toll  that  shall  represent  the  actual  bona  fide 
wst  of  the  improvement,  irrespective  of  the 
estimate,  is  so  clear  that  It  requires  no  In- 
terpretation. Counsel  for  appellant  says  In 
^  brief  that  the  trial  court  based  its  Jndg- 
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•meat  largely  on  the  <9lnfon  that  tlie  estimate 
cost  c£  the  fill  contained  in  the  ordinance 
was  not  for  tbe  information,  benefit,  or  pro- 
tection of  the  owners  ot  the  property,  hut 
only  for  the  guidance  of  the  municipal  ot- 
fldals.  The  lower  court  mifl^t  well  bave 
based  Its  conclusion  npon  tlds  contention,  for 
It  must  be  upbeld  as  a  correct  Interpreta- 
tion of  the  statute.  The  only  purpose  of 
this  estimate  is  to  Influence  the  dty  council 
In  determining  whether  it  will  initiate  any 
givm  Improvement ;  the  right  of  the  property 
owner  to  be  determined  by  the  actual  bona 
fide  cost  of  the  Improvonent  which,  when  It 
exceeds  the  estimated  cost,  can  rally  be  as- 
sessed i^alnst  the  property  boieflted  after 
due  notice  and  healing^  at  which  time  all  the 
rights  of  tbe  properly  owner  may  be  pro- 
tected. The  amount  of  excess  is  large  In  this 
case,  but  there  is  no  showing  that  the  excess 
amount  does  not  represent  the  actual  bona 
fide  cost  of  the  improvemmt  In  fact,  there 
Is  no  att«iq;it  to  make  such  a  showing;  it 
being  conceded,  so  far  as  the  record  goes, 
tiiat  the  ultimate  coat  was  the  tKma  fide  ac- 
tual cost  The  excess  ts  readily  accounted 
for  when  It  la  understood  that,  instead  of  be- 
ing made  at  a  nominal  coet  as  was  first  con- 
templated under  tbe  arrangement  with  the 
govemmrat  fmglneers,  It  was  necessary  to 
m^e  arrangements  with  private  contractors 
to  complete  the  work  that  should  have  been 
undertaken  and  completed  under  the  eon- 
tract  with  the  govemmoit  m^eers,  thus 
largely  Increasing  tbe  cost  of  the  improve- 
ment, but  not  increasing  the  assessment  be- 
yond tbe  actual  bona  flde  cost  of  the  Improve- 
ment Sudi  an  assessment  Is  valid.  Inner- 
Circle  Property  Oa  v.  Seattle.  89  Wasb.  B08, 
125  Paa  870;  2  Page  &  Jones,  Taxation 
Assessment  i  819. 

It  is  contended  that  the  ordinance  Is  void 
for  Indeflulteuess  and  want  of  spedficatlons. 
We  do  not  so  find  it.  The  ordinance  Is  too 
long  to  be  set  out  in  full.  A  reading  of  it  in 
connection  with  the  statute  Is  convincing 
that  it  contaitta  all  the  material  provislmis 
and  is  a  full  compliance  with  the  statutory 
requirements.  There  Is  also  an  attempt  to 
show  lack  of  benefits.  Upon  this  point  as  is 
usual  In  cases  of  this  character,  the  evidence 
is  conflicting ;  but  we  agree  with  tbe  court  be- 
low  tbat  it  strongAy  preponderates  in  fav«r 
of  the  benefit  assessed.  Other  attains  are 
made  upon  the  assessments;  but  wltbont 
making  special  reference  to  tbem  for  want 
of  time  and  space,  we  find  regularity  In  all 
the  proceedings  and  no  escape  open  to  these 
appellants  frran  assuming  the  bmden  that 
has  be«i  rightfully  cast  upon  th^r  lands  In 
the  nuumer  provided  by  law. 
The  Judgment  is  afilnned. 

CROW,  0.  J.,  and  60SB  and  PARKER, 
JJt  concur. 
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BIGKFOBD  T.  HUPP.    (No.  12197.) 
(Supreme  Court  of  WasbingtoD.   Jan.  8,  191S.) 

1.  Tboteb  and  Oonvbbsion  (S  8*)  —  What 
Constitutes. 

Where  defeodant  sold  goods  belonging  to 
,   plaintiff  which  were  stored  in  a  warehouse  and 
the  buyer  took  possesion,  defendant  assumed 
constructive  possession  and  was  guilty  of  a 
conversion. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Dec.  Dig.  |  8.*] 

2.  COHFBOHI8B  AND  Settleuent  ({  16*>— Bv- 

FECT. 

Where  all  of  the  claims  between  plaintiff 
and  defendant  were  settled,  the  settlement  bars 
an  action  for  defendant's  conversion  of  plain- 
tifPs  property. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement.  Cent.  Dig.  i|  54-65;  Dec  Dig. 

i  16.*] 

3.  COHPROIUSB  AND  SBTTLEIONT  ({  24*}— ET- 
IDBNOE— JUBT  QUEBTIDN. 

Whether  plaintin's  action  was  barred  by  a 
settlement  held  tor  the  jury. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  |  95;  Dec.  Dig.  S 
24.*] 

4.  APPKAZ.  AND  EbBOB  '(|  1051  •>~BE VIEW— 

Habulisbs  Ebbob. 

Where  it  was  conceded  that  the  goods  for 
which  plaintiff  was  allowed  to  recover  in  suit 
for  conversion  were  sold  by  defendant,  the 
erroneous  admission  of  a  deposition  relating 
only  to  that  subject  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  4161-4170;  Dec.  Dig.  $ 
1051.»] 

5.  Appeal  and  Ebbob  (S  1078*)— Waives  of 
Ebbobs. 

Assignments  of  error  not  relied  npon  are 
waived  and  will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  4256-4261;  Dec.  Dig.  S 
1078.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County ;  Bruce  Blake,  Judge. 

Action  by  G.  W.  Bickford  against  Fred  B. 
Hupp.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  AfBrmed. 

Peacock  &  Ludden,  of  Spokane,  for  appel- 
lant. Alex.  M.  Winston,  of  Spokane,  for  re- 
spondent 

ilOUNT,  J.  This  acUon  was  brought  by 
the  plaintlflf  to  recover  the  value  of  certain 
goods  alleged  to  have  been  converted  by  the  de- 
fendant. The  answer  of  the  defendant  con- 
slsted  of  a  general  denial,  and  also  an  afflrui- 
ative  defense  to  the  effect  that  prior  to  the 
date  the  property  was  alleged  to  have  been 
sold  by  the  defendant,  a  settlement  was  had 
tietween  the  plaintiff  and  the  defendant ;  that 
the  defendant  bad  paid  the  plaintiff  a  certain 
sum  of  money  In  satisfaction  of  all  claims  and 
demands.  Upon  these  Issues  the  case  was 
tried  to  the  court  and  a  jury.  A  verdict  was 
returned  In  fa^-or  of  the  plaintiff.  The  de- 
fendant has  appealed. 

At  Uie  dobe  of  the  plaintiGTs  evidence  the 
■  defendant  moved  tlie  court  for  a  nonsuit  on 
the  grounds:  First,  that  the  evidence  failed 


to  show  a  conversion;  and,  second,  tbat 
the  evidence  of  the  plaintiff  showed  a  final 
settlement  Upon  the  trial  of  the  case  the 
plalntlfC  testified,  In  substance,  tbat  he  was 
the  owner  of  the  goods  alleged  In  bis  com- 
plaint to  have  been  converted  by  the  defend- 
ant; that  he  had  stored  these  goods  at  a 
warehouse  In  Copperfleld,  Or.,  with  certain 
goods  of  the  defendant;  that  thereafter  the 
defendant  wlUioat  tlu  knowledge  of  the 
plaintiff,  add  the  goods  in  the  warehouse  to 
a  firm  known  as  Bates  &  Rogers  Construc- 
tl<ffi  Company;  tiiat  this  company  had  after- 
wards moved  the  goods  away.  The  plaintiff 
also  testified  as  to  the  value  of  the  goods. 
He  also  testified  that  at  a  certain  time  after 
the  storing  of  the  goods  and  before  he  knew 
of  the  sale  there<tf,  he  had  made  a  settle- 
ment with  the  defendant  for  the  amount  dne 
him  for  certain  contract  work  whl(A  he  had 
performed  tov  the  defendant  He  also  tes- 
tified that  at  the  time  of  this  settlement  the 
pn^rty  stored  In  the  warehouse  at  Copper- 
field  was  not  considered  and  did  not  form  a 
part  of  the  settlement  for  moneys  due  under 
the  contract 

[1]  It  is  contended  by  the  appellant  tbat 
there  conld  be  no  conversion  of  the  goods 
under  this  statement  of  facts,  and  that  the 
rule  Is  tbat  the  defendant  could  not  be  charg- 
ed with  conversion  of  goods  unless  he  bad 
actual  or  constructive  possession  ot  tixem  at 
the  time  of  the  alleged  conversloiu  If 
this  is  the  rule,  we  are  satisfied  that  under 
the  evidence  the  defendant  at  the  time  he 
sold  the  goods  as.sumed  constructive  posses- 
sion. If  the  goods  belonged  to  the  plaintiff 
and  were  stored  by  him  In  a  warehouse,  and 
afterwards  were  sold  by  the  defendant  to  a 
third  person,  who  removed  th^,  this  was 
clearly  a  conversion.  In  the  ease  of  Ramsby 
v.  Beezley,  11  Or.  40,  8  Pae.  288,  that  court 
says; 

"Of  the  different  ways  by  which  a  conver- 
aion  of  personal  property  may  be  effected,  one 
is  where  a  party  sellB  the  property  of  another 
without  his  authority  or  consent.  Such  sale 
is  the  assumption  ot  ownership,  of  dominion 
over,  or  right  to  control,  the  property,  incon- 
sistent with,  and  in  denial  of  the  rights  of  the 
true  owner.  Hence  it  is  said,  'Every  asdumiag 
by  one  to  dispose  of  the  goods  of  another  is  a 
conversion.'  Trover,  Bacon's  Abridg.,  631.  Or 
'the  assumption  of  authority  over  property,  and 
actual  sale  constitutes  a  conversion.'  GilmAO 
v.  Hill.  30  N.  H.  31*4.  No  actual  force  need  be 
used  (Gibbs  v.  Chase,  10  Mass.  128),  nor  any 
manual  taking  or  removal  of  the  property  (Rey- 
nolds V.  Shuler,  6  Cow.  [N.  Y.]  326;  Connah 
V.  Hale,  23  Wend.  [N.  Y.]  465),  nor  proof  that 
the  defendant  had  actual   possession  of  tbe 

Eroperty  (Femald  v.  Chase,  37  Me.  200),  for, 
1  the  language  of  Shepley,  C.  J. :  The  exercise 
of  such  a  claim  of  right,  or  dominion  over  the 
property  as  assumes  that  he  is  entitled  to  the 

Eossession,  or  to  deprive  the  other  party  of  it, 
I  a  conversion.' " 

We  are  satisfied,  therefore,  that  if  the 
plaintiffs  evidence  Is  to  be  believed,  there 
was  a  conversion. 

[2,  3]  It  is  ah»>  ai^ued  that  there  was  a 
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eetOemeDt  between  tlie  parties.  It  la  do 
doabt  trae,  If  this  settlement  took  Into  eon- 
iffderatlon  tbese  goods,  tbat  the  plaintiff  is 
not  entitled  to  lecover.  But  If  his  statement 
iB  trne  that  these  goods  were  not  tak^  Into 
RHisIderatlon,  bat  that  the  settlement  was 
only  tot  the  contract  price  of  certain  oon- 
struf^ion  work,  then  be  is  caitltled  to  recover, 
If  the  defendant  sold  his  goods  and  delivered 
them  to  a  third  party.  These  were  both  ques- 
tions for  the  Jury  nnder  the  evidence  in  the 
case. 

[4]  It  is  also  claimed  by  the  ai^llant  that 
the  conrt  erred  in  not  atrlktng  a  certain 
dcposltlim.  There  was  no  prejudicial  error 
In  this,  because  it  was  conceded,  as  we  under- 
stand the  record,  that  the  goods  tor  which 
the  plaintiff  was  allowed  to  recover  were 
sold  by  the  defendant  The  testimony  of 
this  witness  related  only  to  that  subject 

[1]  Several  assignments  of  error  are  made 
□pon  the  instructions.  But  these  are  ap- 
parently not  relied  upon.  The  court  very 
dearly,  fairly,  and  fully  Instructed  the  Jury 
with  reference  to  the  law  of  the  case.  We 
think  It  Is  unneces.«ary  to  review  these  In- 
stractlons.   We  find  no  error  In  the  record. 

The  Judgment  is  affirmed. 

CROW,  G.  and  MAIN,  BIAAS,  and 
FULLEBTON,  JJ.,  concur. 


STATE  V.  WILSON.    (No.  12179.) 

(Supreme  Court  of  Washington.   Jan.  S,  1915.) 

L  PERJUBT  (S  6*)  —  EI.EUENT8  OF  OFTXNflE  — 
DCFINITION  or  "PBBJUBT"— COHBTBUCTIOH. 

Rem.  &  Bal.  Code,  {  2351,  declaring  that 
erery  person  who,  In  any  action  or  proceeding, 
is  which  an  oath  may  be  lawftilly  adminiBtcred, 
■hall  state  as  true  any  material  matter  which 
be  koows  to  be  false,  shall  be  guilt;  of  "per- 
jttry,"  is  broader  than  common-law  perjury,  con- 
Sned  to  the  giving  of  false  testimony  in  a  ju- 
dicial proceeding  before  a  competent  Jurisdiction, 
bat  applies  only  to  cases  where  the  alleged  false 
oath  IB  taken  and  testimooy  is  given  m  a  ju- 
dicinl  proceeding. 

lEd,  Note.— For  other  cases,  see  Perjury,  Cent 
Dig.     7-17:  Dec.  Dig.  {  6.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Perjury.] 

2.  PeaniBT  (§  5*)— Statdtobt  PaovisiONe— 

"PtOCEKDlNO  Oa  iNVESTIOATIOn  AUTHOBIZ- 
ID  BT  La*W"— "PBBJUBT   IN    SECOND  DK- 

oara." 

Rem.  &  Bal.  Code,  g  2^'>3,  providing  tbat 
every  person  who,  in  a  proceeding  or  inveatiga- 
tion  authorized  by  law,  shall  knowingly  swear 
false^,  shall  be  guilty  of  "perjury  in  the  second 
degree,"  applies  to  investigations  held  under  the 
varrant  of  the  Le^siature,  as  distinguislied  from 
to  offense  recognized  as  criminal  at  the  corn- 
mini  law,  and  covers  offenses  not  included  in 
wcdoB  2351,  punishing  perjury  in  the  firnt  de- 
cree and  applicable  in  all  cases  where  the  falae 
Mth  is  taaen  and  testimony  given  in  a  ju- 
dicial proceeding,  and  one  charged  with  perjury 
Id  a  judicial  proceeding  may  not  be  convicted 
noder  section  2353  on  the  theory  that  the  ele- 
ments of  the  offense  denounced  thereby  are  in- 
duded  within  section  2351. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  {|  4-6,  86;  Dec  Dig.  |  5.*1 


3.  Pebjubt  (8  11*)  —  Statutm  —  Constbuo- 

TION. 

Rem.  ft  Bal.  Code,  S  2352,  providing  that  ft 
shall  be  no  defense  for  perjury  in  the  first  de- 
gree that  accused  did  not  know  the  materiality 
of  hia  false  testimony,  if  it  was  material,  and 
might  have  affected  the  proceeding,  does  not 
provide  tbat  false  material  testimony  shall  be 
perjury  in  the  first  degree  punishable  by  section 
2351,  and  if  not  material  shall  be  perjury  in  the 
second  degree*  punishable  by  section  2352. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  H  38-54 ;  Dec  Die  1 11.*] 

4.  Indictment  and  Infobhation  (|  186*)— 

Offenses  Included— Statutes. 

Lesser  crimes  are  not  to  be  included  utiless 
demanded  by  the  plain  provisions  of  the  statute 
punishing  crime,  or  the  facts  proved  at  the  trial 
bring  the  case  within  the  deSnltion  of  the  leaser 
crime. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  S  576;  Dec.  Dig.  | 
188.*]  • 

5.  Cbihinai.  Law  ({  361*)— Evidence— Ex - 

BLANATOBT  MATTBBS. 

Where  the  state  showed  that  accused  had 
previously  made  defamatory  statements  in  a 
spirit  of  malice  and  ill  will  toward  the  prosecut- 
ing witness,  accused  should  be  given  ao  oppor- 
tunity to  deny  or  explain  the  statements. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  802.  603 ;  Dec  Dig.  S  361.*] 

6.  PEBJUBT  (I  87*)  —  IHSTBTIOIIOKB  —  SUF- 

FICIENCT. 

An  instruction  that  every  unqualified  state- 
ment of  that  which  one  does  not  know  to  be 
true-  is  equivalent  to  a  statement  of  that  which 
he  knows  to  be  false,  and  that  to  find  accused 
guilty  of  perjury  the  jury  must  find  that  be 
willfully  gave  the  testimony  knowing  the  same 
to  1m  false  and  untrue,  and  tbat  intent  is  the 
basis  of  every  moral  actioD,  and  that  the  words 
"knowingly  and  wiUfully"  mean  with  a  criminal 
intent,  sutliciently  submits  the  issue  of  reason- 
able ground  of  accused  for  believing  his  testi- 
mony to  be  true  or  evident  forgetiulneas  and 
want  of  Intent  to  willfully  testify  falsely. 

[Ed.  Note.— For  other  cases,  Perjury, 
Cent  Dig.  fiS  134-138 ;  Doc  Dig.  §  37.*] 

Department  1.  Appeal  from  Superior 
Court,  Okanogan  County;  C  E.  Glaypool, 
Judge. 

W.  O.  Wilson  was  convicted  of  perjury  In 
the  second  degree,  and  he  appeals.  Revers- 
ed and  remanded  for  new  trlaL 

William  C.  Brown,  of  Okanogan,  tor  s^ppti- 
laut  J.  W.  Faulkner,  of  C^nogan,  Neal  & 
Neal,  of  ConconuUy,  and  Ghas.  A.  Johnson,  of 
Okanogan,  for  the  State. 

CHADWICE.  X  Appellant  la  charged  by 
Information  with  the  crime  of  perjury  in  the 
first  degree.  A  ftirther  statement  of  the 
charge  is  nnnecesttiry  to  the  determination 
of  the  case  in  this  court  After  a  trial,  ap- 
pellant was  convicted  of  the  crime  of  per- 
jury in  the  second  degree.  A  judgment  upon 
the  verdict  was  rendered,  and  defendant  was 
sentenced  to  imprisonment  In  the  state  peni- 
tentiary fM  a  term  of  not  less  than  six 
months  nor  more  than  two  years. 

Numerous  errors  are  asaigned,  but  few  of 
them  will  require  discission  in  this  court 

Hie  court  instructed  the  Jury  that  an  In- 
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formation  cbargliiff  perjury  In  the  first  de- 
gree include  the  lesser  crime  ct  perjnry  In 
the  second  degree,  and  U  the  Jnry  found  to 
their  satisfaction  and  beyond  a  reasonable 
doubt  that  all  ot  the  essential  elements  of  the 
crime  chained  bad  been  proTen,  except  the 
mat^iality  of  the  testimony  charged  to  have 
been  falsely  given,  the  defendant  would  be 
gnll^  of  ^e  crime  of  perjury  In  the  second 
degree,  and  that  It  should  find  accordingly. 

At  common  law  the  crime  of  "willful  and 
corrupt  perjury"  Is  defined  by  Sir  Edward 
Coke  to  be: 

'*A  crime  committed  when  a  lawfal  oath  la  ad- 
ministered in  some  judicial  proceediBg  to  a  per- 
son who  awears  willfully,  absolutely  and  false- 
ly in  a  matter  material  to  the  issue  or  point  in 
question."   4  Black.  Com.  137 ;  3  Inst  164. 

"Perjury  by  the  common  law  seemetb  to  be  a 
willful  false  oaHi  by  one  who,  being  lawfully 
required  to  depose  the  truth  in  any  proceeding  in 
a  court  of  justice,  swears  absolutdy  in  a  mat- 
ter of  some  consequence  to  the  point  in  ques- 
tion, whether  he  be  believed  or  not."  Ba.  Abr. 
Tit.  "Perjury" ;  1  Hubs.  Crimes  ant  Ed.J  294. 

"Perjury,  not  speaking  of  its  affinities,  is  the 
willful  giving  under  oatb,  in  a  judicial  proceed- 
ing or  other  course  of  justice,  ox  false  testimony 
material  to  the  issue  or  point  of  Inquiry."  1 
Bishop,  N.  0.  Law,  468  (4). 

False  swearing  In  any  proceeding  other 
than  In  a  court  of  Justice  was  not  taken  ac- 
count of  as  a  crime  at  common  law.  Per- 
jury, however,  was  noticed  and  punished 
Bolely  upon  the  theory  that  a  false  oath  was 
"an  obstruction  of  justice."  At  common  law 
the  false  oath  "must  be  taken  either  In  a 
Judicial  proceedli^  of  the  like  nature,  where- 
in the  king's  honour  or  Interest  are  concern- 
ed."  1  Russ.  Crimes  (Int  Ed.)  294. 

"The  law  takes  no  notice  of  any  perjury  but 
such  as  is  committed  in  some  court  of  justice 
having  power  to  administer  an  oatb ;  or  before 
some  magistrate  or  proper  officer  invested  with 
a  similar  authority,  in  some  proceedings  relative 
to  a  civil  suit  or  a  criminal  prosecution;  for  it 
esteems  all  other  oaths  unnecessary,  at  least,  and 
therefore  will  not  punish  the  breach  of  them." 
4  Black.  Com.  137. 

"In  the  case  of  perjury,  I  take  the  circum- 
stances requisite  to  be  tbese:  The  oath  must  be 
taken  in  a  judicial  proceeding,  before  a  compe- 
tent jurisdiction ;  and  it  must  be  material  to  the 

Snesuon  dwending."  Lord  Mansfield,  in  Rex  t. 
Lylett,  1  T.  R. 

[1]  Our  Legislature  has  defined  perjury: 

"Every  person  who,  in  any  action,  proceeding, 
bearing,  inquiry  or  investigntion,  in  which  an 
oatb  may  lawfully  be  administered,  shall  swear 
that  be  will  testify,  declare,  depose  or  certify 
truly,  or  that  any  testimony,  declaration,  deposi- 
tion, certificnte,  affidavit  or  other  writing  by  him 
subscribed  is  true,  and  who  in  sucb  action,  pro- 
ceeding, hearing,  inquiry  or  investigation  shall 
state  or  subscribe  as  true  any  material  matter 
which  be  knows  to  be  false,  shall  be  guilty  of 
perjury  in  the  first  degree  and  shall  be  punished 
by  imprisonment  in  the  state  penitentiary  for 
not  more  than  fifteen  years."  Rem.  &  Bal. 
Code,  S  235L 

This  statute  Is  clearly  no  broader  than 
was  the  common  law,  and  must,  when  con- 
sidered In  the  light  of  other  statutes,  be  held 
to  apply  in  all  cases  where  the  alleged  false 
oath  Is  taken  and  testimony  Is  given  in  or 
in  aid  of  a  judicial  proceeding.  Courts  and 
Legislatures  have  recognized  that  perjury  as 


defined  at  common  law  and  statute  is  not 
only  complete  witiiin  itself  but  is  exclusive 
of  other  oBeiiaea  against  the  truth.  Conse- 
quently the  Legislature  of  this  state  and  of 
other  states  have  passed  many  special  stat- 
utes, and  many  general  statutes  making  cer^ 
tain  offenses  porjury  that  would  not  be  so 
either  under  the  common  law  or  under  the 
statute,  for  crimes  are  not  to  be  created  by 
construction.  If  there  be  a  reasonable  doubt, 
Justice  demands  that  it  be  resolved  in  fa- 
vor of  Innocence  of  the  party  charged.  State 
V.  Haztiltlne,  143  Pac.  436;  State  v.  Furth. 
144  Pac.  907. 

An  evidence  of  the  legislative  intent  to  re- 
flect this  principle  in  its  woric  may  be  found 
in  statutes  making  the  following  offenses 
perjury:  Any  willfal,  false  swearing  in 
any  bank  examination  (section  880^;  the 
taking  of  a  talaa  oath  wh&i  registering  tor 
voting  in  a  school  district  of  the  first  class 
(section  4702);  false  statements  by  candi- 
dates at  primary  Elections  OKCtltm  4836); 
the  swearing  In  of  an  Illegal  vote  at  an  dec- 
tion  Section  4838);  a  fialse  awom  statement 
under  the  Sales  in  Bulk  Law  (section  5298) ; 
a  false  oath  in  procuring  marriage  llceuses 
(sections  7164,  7166);  a.  false  oath  to  sup- 
port the  reglstraitlon  of  a  land  title  under 
the  Torrois  Act  (section  8898) ;  a  false  list- 
ing of  property  for  taxation  (section  913(0. 
These  offehses.  In  Hie  absence  of  a  special 
statute,  would  not  be  poniJdiable  under  sec- 
tion 2301. 

[2]  Section  2361  was  passed  in  1909;  At 
the  same  time  and  as  a  part  of  the  same  act, 
the  Legislature  passed  a  general  statute, 
which,  as  cotins^  states  and  so  for  as  we 
know,  is  unknown  to  the  law  of  any  other 
state.  It  la  an  original  conception  so  far 
as  the  law  of  this  state  is  concerned. 

"Every  person  who,  whether  orally  or  in  wri^ 
ing,  and  whether  as  a  volunteer  or  in  a  pro- 
ceeding or  investigation  authorized  b;  law,  Ehall 
knowingly  swear  falsely  concerning  any  matter 
whatsoever,  shall  be  guilty  of  perjuiy  In  the  sec- 
ond degree  and  shall  be  punished  by  imprison- 
ment in  the  state  penitentiary  for  not  more  than 
five  years,  or  by  imprisonment  in  the  count;  jail 
for  not  more  than  one  year."  Rem.  &  BaL 
Code,  6  2353. 

Section  2351  defines  a  felony.  Under  sec- 
tion 2353,  one  may  be  punished  as  for  a  fel- 
ony or  a  misdemeanor,  as  the  trial  Judge 
may  determine. 

It  is  the  contention  oiC  the  state  that,  in 
so  fftr  as  perjury  may  be  committed  "in  a 
proceeding  or  investigation  authorized  by 
law,"  perjury  in  the  second  degree  is  included 
in  a  charge  of  perjury  in  the  first  degree. 
We  cannot  assent  to  this  reasoning.  If  it 
were  so,  the  Legislature  has  done  a  vain  and 
useless  thing.  The  adoption  of  section  2353 
would  serve  no  purpose  and  lead  only  to  ir- 
reconcilable conflict  and  confusion ;  for  if 
both  sections  can  be  made  to  apply  to  the 
same  state  of  facts  and  cover  any  and  "all 
proceedings  or  investigations  authorized  by 
law,"  and  these  words  include  a  civil  "ac- 
tion" (section  2361)  or  a  proceeding  in  a  court 
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of  justice  or  In  furtherance  of  its  jurlsdlc- 
tton  and  its  functions,  any  convicted  person 
could  contend  for  a  sentence  under  the  mis- 
demeanor clause  of  section  2353.  Thus  a 
false  oath  taben  in  a  court  of  justice,  which 
from  the  earliest  times  has  been  held  in  dis- 
favor and  contempt  (It  was  called  "willful 
sod  corrupt"  perjury  at  common  law),  and 
pnolshed  by  the  severest  penalties,  would  be 
reduced  to  a  misdemeanor  If  the  judge  pro- 
coQDCing  the  sentence  so  willed.  We  can- 
not believe  tliat  fhe  Legislature  ever  Intend- 
ed such  cousegneuces,  but  rather  by  adopt- 
iBg  section  2353  It  meant  to  cover  those  of-, 
fenses  against  truth  which  occur  in  extra- 
judicial proceedings  and  investigations  and 
proceedings  and  Investigations  held  by  quasi 
jndfdal  boards,  commissions,  and  committees 
where  a  false  oath  could  not  be  held  to  be 
perjury  under  the  theory  that  it  operated  as 
an  "obstrnction  of  justice"  as  the  stream  of 
justice  flows  In  the  courts  of  the  state,  or 
In  proceedings  ancillary  or  In  aid  of  the  ju- 
risdiction of  the  courts  to  try  and  determine 
pobllc  and  private  controversieB.  "Proceed- 
ings or  Investigations,  authorized  by  law" 
must  be  held  to  mean  proceedings  or  Investi- 
gations defined  by  or  held  under  the  war- 
rant of  the  legislatlTe  body,  as  distinguished 
from  an  offense  recognized  as  criminal  at  the 
common  law,  which  is  adopted  In  so  far  as  It 
la  not  inconsistent  as  an  Integral  port  of  onr 
criminal  code. 

It  is  evident  that  sectlim  2358  was  passed 
to  cover  by  general  statute,  offenses  which 
In  some  states  have  been  called  false  swear- 
ing and  made  punishable  eo  nomine  by  stat- 
Qte.  2  Blsh.  N.  C.  L.  1014.  No  other  con- 
stmction  can  be  given  to  section  2353,  tor 
from  the  very  nature  of  things  there  can  be 
no  diades  or  degrees  In  Qie  crime  of  per- 
jury when  committed  In  a  oonrt  of  joatiee. 
Neither  tiie  common  law  nor  the  statute 
makes  any  distinction  between  a  black  lie 
and  a  white  lie.  If  either  Is  willfully'  false 
and  material  to  the  issue,  It  is  perjnry. 

If  a  convicted  man  Is  entiaed  to  oondder- 
•tion,  it  may  be  given  him,  for  the  judge  has 
a  Hide  discretion.  He  may  meet  and  measure 
any  extenuating  drcumstance  or  clrcum- 
stincea  when  passing  sentence.  Bat  the 
crime,  tC  committed,  is  complete  when  a  per- 
son takes  an  oath  and  wlllfally  testifies  as 
tbe  truth  tliat  which  he  knows  to  be  false. 

The  perjury  allied  to  tiave  been  commit- 
ted in  this  case  occurred  In  an  action  in 
which  an  oath  was  lawfully  administered.  In 
such  cases  "every  person  •  •  •  shall  be 
enllty  of  perjury  in  the  first  degree."  Sec- 
tion 2351. 

[3]  Counsel  contend  that  the  Judgm^t  of 
tbe  ooart  may  be  sustained  upon  the  theory: 
If  the  testimony  be  material  to  the  Issue,  the 
offense  would  fall  within  section  2351,  and. 
If  not  material,  under  section  2853.  The  an- 
■ver  to  this  contention  is  that  the  statute 
Bakes  no  such  distinction.  Counsel  have 
Biliread  section  2362.  That  section  does  not 


provide  that  testimony  given  under  the  one 
section,  If  material,  shall  be  perjury  in  the 
first  degree,  and  If  not  material  to  the  issue 
Btiall  be  perjury  in  the  second  degree.  It 
says  that  it  shall  be  no  defense  for  perjury 
In  the  first  degree  that  the  defendant  did  not 
know  the  materiality  of  his  false  statement 
If  it  was  Indeed  material  and  might  have 
affected  such  proceeding.  The  statute  goes, 
not  to  tlie  materiality  of  the  testimony,  but 
to  the  mental  status  of  the  person  giving  the 
testimony. 

Nor.  can  the  verdict  and  judgment  be  sus- 
tained upon  the  theory  that  perjury  to  the 
second  degree  Is  a  crime  included  within  the 
definitloQ  of  perjury  In  the  first  degree.  We 
have  already  held  that  there  can  be  no  de- 
grees of  guilt  when  the  false  oath  and  mate- 
riality of  the  testimony  has  been  establish- 
ed. The  offender  Is  either  gnlltr  or  he  Is 
not  guillT. 

[4]  Furthermore,  we  have  held  that  lesser 
crimes  are  not  to  be  Included,  nor  are  com- 
promise verdicts  to  be  Invited  unless  de- 
manded by  the  plain  provision  of  a  statute 
or  the  facts  developed  at  the  trial  bring  the 
case  within  the  definition  of  the  lesser  crime. 
State  V.  McPhall,  39  Wash.  199,  81  Pac.  683; 
State  V.  Kruger,  00  Wash.  542,  lU  Pac.  769 ; 
State  V.  Pepoon,  62  Wash.  635,  114  Pac.  449; 
State  V.  Blaine,  04  Wash.  122.  116  Pac.  660 ; 
SUte  T.  Phillips,  05  Wash.  324,  118  Pac.  43 ; 
State  V.  Harsted,  66  Wash.  158,  119  Pac.  24 ; 
State  V.  Ash,  68  Wash.  194,  122  Pac.  995,  39 
L.  R.  A.  (N.  S.)  611;  State  v.  Hart.  79  Wash. 
226,  140  Pac.  821. 

[f]  We  shall  not  make  a  dose  argument 
upon  the  remaining  assignments  of  error,  ex' 
cept  to  say  that  In  the  event  of  a  retrial,  If 
the  state  introduces  evidence  tending  to  show 
that  the  defendant  had  theretofore  made  de- 
famatory statements  In  a  spirit  of  malice  and 
111  will  toward  Qie  prosecuting  witness,  the 
defendant  should  be  given  a  like  opportunity 
to  deny  or  explain  away  the  alleged  state- 
ments. 3  Bishop's  New  Procedure,  S  08S;  80 
Oyc.  1444. 

[I]  App^nt  requested  an  Instruction  cov- 
ering honest  beli^,  reasonable  ground  for  be- 
lieving his  testimony  to  be  true,  evident  for- 
getfulness,  and  lack  of  Intent  to  willfully 
testify  falsely,  ^e  court  when  instructing 
the  Jury  told  them  that:' 

"Every  unqualified  statement  of  that  which 
one  does  not  Imow  to  be  true  is  equivalent  to  a 
Btateraent  of  that  which  he  knows  to  be  false." 

It  is  complained  that  the  court  did  not  in- 
struct the  Jury  that  this  statutory  definition 
should  be  taken  with  the  qualification  that 
there  must  be  a  criminal  intent,  an  absence 
of  honest  belief,  or  honest  mistake.  On  the 
other  hand,  it  is  contended  that  the  court 
covered  this  objection  by  Instructing  ttie 
Jury  that.  In  order  to  find  the  defendant 
guilty,  they  must  find  that  he  willfully  gave 
the  testimony  knowing  the  same  to  be  false 
and  untrue.  The  court  Instructed  the  jury 
that  Intent  is  the  baslB  of  every  moral  ao- 
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tion,  and  the  words  "knowingly  and  willful- 
ly" mean  wltb  a  criminal  intent.  We  are  not 
prepared  to  say  that  the  instruction  ot  the 
court  did  not  meet  the  fnll  Intendment  of 
the  law. 

Other  asslgnmenta  of  error  are  made,  bnt 
the  matters  discussed  will  not  be  material 
or  are  not  likely  to  occur  upon  a  retrial.  For 
the  reasons  assigned,  the  Judgment  of  the 
lower  court  i>  reversed.  Remanded  for  a 
new  trial. 

CROW,  C.  J.,  and  GOSB,  MORRIS,  and 
PARKBR,  JX,  concur. 


GUSTAVESON  v.  DWTER.  (No.  11618.) 
(Supreme  Court  of  'Waahington.   Jan.  8,  1916.) 

1.  Advebse  Possession  (i  7*)— Municipality. 

Though  the  general  statute  of  limitations 
(Rem.  ft  Bal.  Code^  §  167)  applies  to  actioas  by 
counties  and  mumcipalities,  it  does  not  apply 
to  a  municipality  hoUdiDg  property  in  a  govern- 
mental capacity  for  public  purposes,  and  title  by 
adverse  possession  cannot  be  acquired  against  it. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  Sfi  24-42;  Dec.  Dig.  i  7.»1 

2.  Limitation  of  Actions  (§  11*)— Limita- 
tion AS  Aqainst  Counties  ano  Munici- 
palities. 

A  county,  purchasing,  as  required  by  Rem. 
ft  Bal.  Code,  S  9268,  land  at  a  tax  sale  for  want 
of  another  purchaser  acts  as  the  agent  of  the 
sovereign,  and  the  general  statute  of  limitations 
does  not  run  against  it  while  the  title  acquired 
rests  in  it,  and  one  may  not  by  adverse  posses- 
sion acquire  title. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  §S  35-39;  Dec.  Dig.  i  11.*] 

3.  LiMITATIOM  OF  ACTIONS  (8  11*)— LIMITATION 

AS  Aqainst  ConnTiBS  and  Municipai.- 

ZTIBB. 

The  general  statute  of  limitations,  though 
applicable  to  counties  and  municipalities,  does 
not  bar  a  right  by  them  to  enforce  the  collection 
of  taxes. 

[Ed.  Note.— For  other  cases,  see  limitation  of 
Actions.  Cent  Dig.  H  3&^;  Dec.  Dig.  S  H  *] 

4.  EffTOPPKL        02*)— ADTKBBX  POflSEBSIOn— 

County. 

Where  an  individual  in  poBsession  of  land, 
title  to  which  a  county  acquired  at  a  tax  sale, 
Eoade  no  improvements  adding  to  the  value  of 
the  land,  and  the  coun^,  during  the  period  of 
his  possession,  did  not  levy  any  tax  on  the 
land,  and  he  did  not  at  any  time  pay  any  tax 
thereon,  the  county  was  not  estopped  from  as- 
serting title  against  blm. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  a  151-153;  Dec.  Dig.  f  02.*] 

Gose  and  Chadwick,  JJ.,  dissenting. 

En  Banc.  On  rebearii^.  Overruled  and 
Judgment  affirmed. 

For  former  opinion,  see  78  Wash.  336, 189 
Pac. 

Oarrey,  Kelly  &.  MacMahon,  of  Tacoma, 
for  appellant  A.  O.  Burmetster  and  Gordon 
&  Remann,  all  of  Tacoma.  and  W.  V.  Tan- 
na,  Scott  Z.  Henderson,  and  L,  U  Thomp- 
son, all  of  Olympia,  amicus  curlse,  for  re- 
spondent. 


PARKER,  J.  This  case  Is  before  us  upon 
rehearing.  It  was  decided  In  respondent's 
favor  on  February  28th  last  by  department 
2  of  the  court,  upon  the  theory  that  the  ad- 
verse possession  upon  whl(^  app^nt  rests 
his  claim  to  the  land  Involved  did  not  sus- 
tain bis  claim  of  title  becanae  ten  years  had 
not  elapsed  since  title  to  the  land  was  in  Oie 
county  by  virtue  of  the  county  having  pur 
chased  It  at  tax  sale  for  want  of  another 
purchaser,  thouiA  appellant  may  have  been 
In  actual  possession  of  the  land  ednce  the 
purchase  thereof  by  the  county  at  tax  sale 
more  than  ten  years  prior  to  the  commence- 
ment of  this  action;  and  that  the  county  pur- 
chased and  held  title  In  trust  for  the  state  as 
well  as  for  the  county  and  mnnldpalitles 
which  were  entitled  to  share  in  the  tax  for 
which  the  county  purchased  the  land,  thus 
preventing  the  statute  of  limitation  from 
running  in  favor  of  appellant  while  title  ta 
the  laud  was  in  the  county.  Gustavescm  v. 
Dwyer,  78  Wash.  306,  139  Paa  IM. 

In  the  department  decision,  certain  sec- 
tions of  our  revenue  statutes  were  noticed, 
from  which  the  conclusion  was  drawn  that, 
upon  the  purchase  of  the  land  by  the  count}', 
the  proceeds  of  sale  thereof  to  be  thereafter 
made  by  the  county  were  by  law  required  to 
be  distributed  to  the  state,  as  well  as  the 
municipalities  entitled  to  the  tax,  for  which 
the  county  was  by  law  compelled  to  purchase 
the  land  for  want  of  another  purchaser. 
The  trust  relation  which  the  department 
decision  assumed  existed  between  the  county 
and  the  state  upon  the  purchase  uf  the  land 
by  the  county  was  rested  upon  these  provi- 
sions of  our  revenue  statutes  alone;  aod 
upon  this  theory,  the  state  being  held  to  be 
a  beneficiary  having  an  Interest  in  the  land, 
the  adverse  possessloa  of  appellant  vras  of 
no  avail  to  him  while  the  land  was  so  held 
by  the  county,  because  the  statute  of  limita- 
tion docs  not  run  against  the  state.  Certain 
other  sections  of  the  revenue  statutes  are 
now  called  to  our  attention  whli^  lend  some 
support  to  the  present  contention  of  counsel 
for  appellant  that  this  view  of  the  statute 
entertained  by  department  2  was  erroneous. 
However  this  may  be,  further  ccmslderation 
has  led  us  to  the  conclusion  that  there  is  & 
broader  view  of  the  relation  of  the  state  to 
tbe  title  of  the  land  thus  purchased  by  the 
county  In  pursuance  of  the  statute  at  ta.^ 
sale  for  want  of  another  purchaser,  which 
must  control  the  question  of  adverse  posses- 
sion herd  presented. 

[1]  While  our  general  statute  of  limita- 
tions applies  to  actions  by  or  for  the  bene- 
fit of  counties  and  other  rauniclpnllties  (Item, 
ft  Bal.  Code,  %  167),  it  has  been  held  that  the 
statute  does  not  apply  as  against  a  munic- 
ipality so  as  to  permit  the  acquisition  ot 
title  by  adverse  possession  to  a  portion  of  a 
street  within  the  municipality.  West  Seattle 
T.  West  Seattle  Land  ft  Improvement  Co.,  38 
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Wash.  359,  so  Pac.  549.  Tide  holding  rests 
upon  the  theory  that  such  property  Is  held 
by  the  municipality,  or  rather  controlled  by 
it,  In  a  governniental  capacity  for  public 
purposes.  And  to  hold  the  general  statnte 
of  limltatioDs  applicable  to  actions  Involving 
title  to  property  bo  held  would  be  to  hold 
tliat  such  statute  runs  against  the  state. 
The  rale  touching  the  Inapplicability  of  a 
general  statnte  of  limitations  in  such  cases, 
although  such  statute  by  Its  terms  be  appli- 
cable to  municipalities  as  well  as  private  in- 
dividuals, Is  stated  In  19  Am,  ft  Eng.  EncL 
of  Law,  191,  as  follows: 

"The  better  rule  seems  to  be  that,  where  a 
moaicipality  seeks  to  assert  rights  which  are  of 
a  public  nature  and.  such  as  pertain  purely  to 
Xovermnental  affairs,  the  exemption  in  favor  of 
MTereignty  applies,  and  the  statute  of  Umlta- 
bons  will  not  constitute  a  bar,  unless  it  is  ex- 
pressly so  provided.  But,  in  all  otiier  respects, 
couDties,  cities,  and  otiier  municipal  subdivisions 
are  governed  by  the  statute  as  fully  and  to  the 
Mme  extent  as  Individuals." 

Upon  this  principle  the  decisions  of  this 
court  in  O'Brien  v.  Wilson,  51  Wash.  52,  97 
Pac.  1115,  and  State  v.  SeatUe,  67  Wash. 
602,  107  Pac  827,  27  L.  R.  A.  (N.  S.)  1188, 
■re  rested,  although  those  decisions  involved 
the  question  of  the  general  statute  of  lim- 
itations running  against  the  state  direct,  at  a 
time  when  the  statnte  was  In  terms  applica- 
ble to  the  state.  It  was  there  held  that  ad- 
verse possession  could  not  Impair  the  title 
of  the  state  to  school  and  nnlverslty  lands, 
open  the  theory  that  snch  lands  were  held 
the  state  tot  a  specific  public  i^urpose, 
tnd  not  in  a  mere  proprleta^  capadty. 

We  regard  the  vital  question  here  to  be: 
Does  the  connty  hold  land,  acquired  by  pur- 
dtase  at  tax  sale  for  want  of  another  pur- 
diaser.  In  a  goTemmental  capacity,  as  dis- 
tinguished from  a  proprietary  capat^ty? 
idnce  It  is  pldln  the  statute  woultf  not  run 
against  tile  connty  In  the  former  instance 
but  wonld  In  the  latter. 

[t,Sl  Lookli^  to  the  power  In  the  exer- 
dse  of  which  the  county's  title  to  this  land 
originated,  we  are  constrained  to  hold  that 
Uie  county  did  not  acquire  or  hold  the  laud 
In  a  proprietary  capacity  but  in  a  govem- 
neatal  capacity.  The  land  is  not  acquired 
bj*  the  county  voluntarily,  but  in  the  exercise 
of  a  mandatory  duty  prescribed  by  the  state 
and  in  the  exercise  of  the  sovereign  power 
of  taxation.  Rem.  &  Bal.  Code,  8  9268.  It 
acts  In  effect  as  the  agent  of  the  sovereign, 
eten  though  Its  action  Is  largely  for  the 
benefit  of  the  people  of  the  county  and  the 
QnmlcipalitieB  entitled  to  share  In  the  tax 
for  which  the  county  Is  compelled  to  pnr- 
<^uise  the  land  for  wont  of  another  pur- 
chaser. By  the  greater  weight  of  authority 
it  is  held  that  a  general  statute  of  llmlta- 
HoQg,  though  It  may  be  In  terms  applicable 
to  counties  and  other  municipalities,  will 
Mt  bar  the  right  of  such  municipality  to  en- 
force the  collection  of  taxes.  These  holdiugs 
lot  opMk  a  principle  which  we  regard  as 


controlling  here,  although  no  decision  has 
come  to  our  notice  dealing  with  the  applica- 
tion of  a  statute  of  limitation  to  the  exact 
situation  here  involved.  In  Port  Townsend 
V.  Eisenbeis,  28  Wash.  533,  051,  68  Pac.  1045, 
1051,  Judge  Anders,  speaking  for  the  court, 
said: 

"Ad  action  to  recover  a  tax  is  an  action  to 
enforce  a  public  right.  And  It  has  been  held 
that  the  statute  of  limitations  does  not  affect 
such  actions,  although  it  may  be  applicable  to 
actions  to  enforce  private  rights.  Greenwood  v. 
La  Salle,  137  III.  225.  20  N.  E.  1080;  Black, 
Tax  Titles,  S  164.  See,  also,  Sims  v.  Frank- 
fort, 79  Ind.  462.  and  2  Dillon,  Municipal  Cor- 
poratkms.  S  673." 

That  decision,  however,  was  rested  large- 
ly vpan  certain  provisions  of  the  special 
charter  of  Port  Townsend. 

In  Osawattunle  v.  HUunl  County,  78  Kan. 
270.  96  Faa  670, 130  Am.  St  Rep.  368,  there 
was  involved  a  claim,  of  the  dty  against  the 
county  for  funds,  the  proceeds  of  taxes, 
whldi  had  been  collected  by  the  county  for 
the  city  and  not  accounted  for.  The  connty 
Invoked  the  general  statute  llmitationB 
whldi  anmrently  by  its  terms  was  applica- 
ble to  counties  and  cities  in  ttiat  state.  Dis- 
posing of  this  contCTtlon  la  holding  that 
such  statute  had  no  application.  Justice 
Mason,  speaking  for  ttie  court;  said: 

"Inasmuch  as  the  city  exists  in  part  as  an 
agency  of  the  state  for  general  governmental 
purposes,  and  its  maintenance  depends  upon  Its 
power  to  levy  and  collect  taxes,  it  might  be  ar- 
gued that  the  state  itself,  or  the  general  public 
has  an  interest  in  protecting  the  exercise  of 
that  power.  But  the  same  argument  might  ap- 
ply, although  with  less  force,  to  the  prosecution 
of  any  money  demand,  upon  the  ground  that 
the  purpose  of  enforcing  it  is  to  aid  in  meeting 
the  expenses  of  maintaining  the  municipality. 
We  Uilnk  the  more  vital  consideration  has  re- 
lation to  the  character  of  the  power  in  exercise 
of  which  the  demand  originatea.  The  power  of 
taxation  is  an  essential  attribute  of  sovereignty. 
This  is  true  no  less  of  taxes  levied  by  minor 
political  divisions  than  of  those  directly  imposed 
by  the  state.  27  A.  &  E.  EncycL  of  L.  620. 
>>o  statute  of  limitation  should  apply  to  any 
step  in  the  exercise  of  that  power,  unless  a  leg- 
islative intention  that  it  should  do  so  is  ex- 
pressly stated  or  appears  by  the  clearest  iinpU- 
cation." 

In  Greenwood  v.  Town  ot  La  Salle,  137  lU. 
225,  26  N.  E.  1089,  an  action  to  recover  taxes 
where  the  general  statute  of  limitation  was 
Invoked  as  a  defense,  wblch  by  Its  terms  was 
applicable  to  cities  and  towns  Justice  Wil- 
kin, speaking  for  the  court,  said: 

"The  question  to  be  determined  In  this  case 
is,  therefore:  Does  appellee  here  seek  to  enforce 
a  private  right?  This  question,  we  think,  must 
be  decided  in  the  negative.  A  town,  under  our 
township  organization  system,  is  but  a  civil  di- 
vision of  a  connty,  and  exists  as  a  miinicipal 
corporation  merely  for  the  purposes  of  csrryins 
on  the  state  government.  It  can  only  levy  and 
collect  taxes  for  the  purpose  of  carrying  on  that 
subdivision  of  such  government.  It  must  be 
admitted  that  town  taxes  may  be  levied  for  pur- 
poses in  which  the  public,  generally,  are  df- 
rectly  interested,  such  as  'constructing  or  re- 
pairing roads,  bridges  or  causeways,'  witblD  the 
town.  Rev.  Stat.  c.  139,  art.  4,  |  40;  City  of  Al- 
ton V.  Illinois  Transportation  Co.,  12  III.  38 
[52  Am.  Dec.  479].   Other  improvement  may 
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also  be  lawfully  paid  for  out  of  a  town  t&x,  In 
which  the  pnbhc  at  targe  have  aa  much  interest 
aa  thoae  residiivg  within  the  boundaries  of  the 
township.  We  entertain  no  doubt  that  the  right 
here  sought  to  be  enforced  is  of  such  a  public 
nature  that  no  statute  of  limitations  could  be 
interposed  against  It." 

In  Wasteney  v.  Schott,  68  OUo  SL  410, 
416,  51  N.  E.  34,  where  a  general  statate  of 
limitation  was  invokecl  In  defense  of  an  ac- 
tion to  collect  taxes,  tbe  court.  In  taolding 
such  statute  not  applicable  to  gucb  cases, 
observed: 

"When  the  action,  though  brought  in  the 
name  of  the  state,  is  prosecuted  for  the  enforce- 
ment of  some  private  or  individual  rierbt,  and 
the  state  has  no  substantial  interest  in  the  liti- 
gation, the  plea  of  the  statute  may  be  inter- 
posed. On  the  other  hand,  if  the  state  Is  the 
real  party,  in  interest,  the  plea  of  the  statute  is 
not  available,  though  the  action  be  not  prose- 
cuted in  its  name;  and  actions  under  section 
2859  of  the  Revised  Statutes,  for  the  recovery 
of  personal  taxes,  are,  we  think,  of  that  char- 
acter,  and  not  subject  to  the  bar  of  the  statute, 
notwithstanding  they  are  required  to  be  brought 
in  the  name  of  the  county  treasurer.  Ilevenues 
are  essential  to  the  maintenance  of  the  state 
and  the  execution  of  its  governmental  functions. 
Taxation  is  a  recofcniwd  constitutional  and 
lawful  means  of  raising  such  revenues  for 
most,  if  not  all,  public  needs;  and  the  courts 
will  take  notice  that  general  taxes  levied  by 
the  state  directly,  or  through  local  agencies,  to 
which  it  has  delegated  that  power,  constitute  a 
source  of  revenue  for  nae  in  the  due  perform- 
ance of  the  functions  of  the  state  government. 
Whether  voluntarily  paid  or  collected  by  suit, 
they  go  partly  to  the  general  funds  of  the  state 
for  ito  disbursement  in  the  administration  of 

Sublic  affairs,  and  are  in  part  disbursed  in  the 
ue  course  of  local  administration  by  officers 
exercising  the  delegated  powers  of  the  state, 
deemed  necessary  and  proper  for  that  purpose. 
In  the  latter  case,  as  well  aa  the  former,  the 
fund  belongs  to  the  state's  revenues,  and  the 
disbursement  la  for  the  public  benefit,  although 
local  advantages  may  also  result  Through  coun- 

3;  township,  municipal,  and  other  organiza- 
ons,  they  are  paid  out  in  the  administration  of 
public  justice,  the  maintenance  of  the  public 
order  and  security,  the  support  of  the  public 
sdiools,  and  other  purposes  of  a  public  nature 
pertaining  to  the  state  government.  Hence,  for 
all  auch  taxes  levied  on  real  property,  the  lien 
thereon  provided  by  stntiite  is  declared  to  be  In 
favor  of  the  state;  and,  while  it  was  probably 
deemed  impracticable  to  create  a  lien  on  per- 
sonal property  for  the  taxes  laid  against  it,  the 
fund  derived  from  them  ia  expended  in  common 
with  that  arising  from  real  estate  taxes,  and  for 
the  same  purposes." 

In  Hagerman  t.  Territory,  11  N.  M.  1^ 
60  Paa  620,  the  action  was  brought  hy  the 
county  authorltlea  to  recover  delinquent 
taxes;  the  statate  expressly  declaring  auch 
taxes  sought  to  be  thus  collected  to  be  the 
property  of  the  county.  In  holding  against 
ttie  contention  that  the  general  statute  of 
limitations  was  a  defense,  the  court  said: 

"It  is  further  insisted  by  the  appellant  that  the 
general  principle  that  the  ordinary  statute  of 
limitations  cannot  be  interposed  to  defeat  a 
claim  of  the  government  has  no  application  to 
the  case  at  bar,  as  the  government  (1.  e.,  the 
territory  of  New  Mexico)  has  no  interest  in  the 
taxes  dcliDquebt  -July  1,  1S95.  here  involved; 
the  Legislature  having  provided  (section  21,  c. 
GO,  Kcssion  Laws  1807;  section  4184,  C.  L.  of 
N.  M.  1807)  that  'all  delinquent  taxes  due  the 
territoty  on  the  lat  day  of  July,  188C^  are 
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hereby  declared  to  be  the  property  of  the  re- 
spective counties  in  which  the  same  are  as- 
sessed, and,  when  collected,  shall  be  paid  to  the 
general  county  fund  of  the  several  counties  of 
the  territory.'  We  think,  however,  that  the 
principle  has  application  to  this  case.  Under 
our  system  of  government,  a  county  ia  a  civil 
subdivision  of  the  territory,  and  exists  aa  a  mu- 
nicipal corporation  merely  for  the  purpose  of 
carrying  on  the  territorial  government;  and  it  Is 
well  settled  that  the  plea  of  the  statute  of  lim- 
itations is  no  defense  to  those  actions  by  Bucfa 
corporation  involving  public  rights,  such  as  tax- 
ation, unless  the  statute  expressly  so  provides." 

It  is  apparent  from  the  doctrine  of  these 
authorities  that  a  general  statute  of  limita- 
tiohs  has  no  application,  whether  the  tax 
sought  to  be  collected  Is  to  become  the  prop- 
erty of  the  state  and  payable  directly  into 
the  state  treasury,  or  whether  It  Is  to  become 
the  property  of  the  particular  county  or 
municipality,  and  payable  Into  the  municipal 
treasury,  to  be  expended  for  municipal  pur- 
poses. In  either  case,  the  tax  has  been  im- 
posed and  collected  for  the  express  purpose 
of  carrying  on  the  functions  of  government. 
Among  additional  authority  supporting  this 
view  we  note  the  following:  Delta  County  v. 
Blackburn  et  al.,  100  Tex.  51,  93  S.  W.  419; 
Brink  V.  Dann,  33  S.  D.  81,  144  N.  W.  734; 
Slmplot  V.  Chicago,  M.  &  St  P.  Ry.  Co.  (C.  C.) 
16  Fed.  350 ;  Logan  County  v.  City  of  Lincoln, 
81  IlL  156;  People  v.  Hamlll,  259  111.  500, 
102  N.  E.  1052. 

Like  the  Kansas  court  In  Osawatomle  v. 
Miami  County,  above  quoted  from,  we  think 
the  vital  question  here  has  relation  to  the 
character  of  the  power  in  the  exercise  of 
which  the  county  acquired  the  land  at  tax 
sale  and  thereafter  held  it  The  case  before 
us,  It  is  true,  does  not  Involve  the  question 
of  the  bar  of  the  statute  of  limitation  as  be- 
tween the  original  owner  of  the  land  and  the 
county;  .but  we  are  unable  to  see  that  the 
acquiring  the  land  and  holding  it  thereafter 
ia  any  less  the  exercise  of  a  right  emanating 
In  the  power  of  taxation  than  Is  the  levy  and 
imposition  of  the  tax  In  the  first  instance. 
All  of  the  rights  of  the  county  here  Involved 
are  traceable  to  and  rest  in  the  sovereign 
power  of  taxation.  It  is  not  a  proprietary 
right  or  power  exercised  by  the  county  In 
either  instance,  but  purely  governmental, 
looking  to  the  adtaiinistratlon  of  governmen- 
tal functions.  We  are  of  the  opinion  Uiat  the 
general  statute  of  limitaUona,  though  by  Its 
terms  made  applicable  to  counties,  does  not 
run  against  the  county  In  favor  of  an  adverse 
possessor  of  the  land  while  the  tiUe  of  the 
land  rests  In  the  county. 

These  conclusions  may  seem  in  conflict 
with  our  dedsion  In  Franklin  County  v. 
Carstens.  68  Wash.  176,  122  Pac.  999.  Our 
views  here  expressed  are  plainly  out  ot  har- 
mony with  the  expression  found  at  p^^  180 
of  68  Wash.,  at  page  1000  of  122  Pac.  of  that 
decision,  as  follows: 

"Tbe  property  was  held  by  the  appellant  in  a 
proprietary  capacity,  as  dlstingulaDed  from  the 
governmental  or  quasi  govemmantal  capacity." 
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That  case  InToIved  Franklin  oormty's 
dalm  to  land  acquired  as  tbls  land  Ttas  ac* 
quired  In  Pierce  oonnty.  Tha  statute  of 
limitation  was  not  there  iuTolved,  but  the 
coun^  was  held  to  have  lost  Its  and  the 
public's  rU^t  to  the  land  by  estoppel,  grow- 
ing out  of  Its  questionable  tax  title  and  a 
compromise  with  the  original  owner  allow- 
ing him  to  redeem  the  land.  We  think  the 
ultimate  conclusion  of  the  court  In  that  case 
would  necessarily  have  been  the  same  wheth- 
er the  land  was  regarded  as  being  held  by 
the  connty  either  In  a  proprietary  or  govem- 
mental  capacity.  That  decision  contains  no 
dlscusslou  or  citation  of  authority  bearing 
upon  the  question  of  whether  land  so  acquir- 
ed by  a  county  is  h^d  in  a  proprietary  or 
goremmental  capacity.  The  fact  that  public 
Btreeta  may  be  lost  to  public  use  by  vacation 
teems  to  furnish  room  for  the  working  of 
estoppel  as  against  a  municipality  affecting 
the  loss  of  a  street  or  portion  thereof  to  the 
public,  notwlthbtanding  a  street  is  held  and 
controlled  by  a  maolclpality  in  a  purely  gov- 
ernmental capacity.  In  West  Seattle  v. 
West  Seattle  Land,  etc.,  Co.,  supra,  the  court 
rested  its  dedsloil  In  favor  of  the  city  ex- 
clusively upon  the  inapplicability  of  the  stat- 
ute of  limitations  to  such  cases,  pointing 
out  that  there  was  no  element  of  ^toppel  af- 
fecting the  right  of  the  dty  or  the  public 
hi  that  case,  leaving  the  inference  tbat  the 
rights  of  the  public  In  a  street  -might  be  lost 
by  estoppel.  In  Spokane  Street  &  By.  Co.  v. 
Spokane,  6  Wash.  621,  38  Paa  1072.  the 
railway  company  was  held  to  have  acquired 
a  franchise  right  In  the  street  by  estoppel 
growing  out  of  acts  of  the  dty.  This  seems 
to  be  a  rec<^ltlon  of  the  rule  announced  by 
a  number  of  the  courts  that  would  call  for 
the  altlmate  conclusion  reached  by  us  In. 
Franklin  Connty  v.  Carstens,  regardless  of 
whether  land  acquired  at  tax  sale  by  a  coun- 
ty for  want  of  other  bidders  is  thereafter 
held  by  the  county  in  a  proprietary  or  gov- 
ernmental capacity.  Hense  our  decision  in 
tbat  case  would  have  been  the  same  what- 
ever our  views  may  then  have  been  upon  that 
question.  We  adhere  to  the  conclusion  there 
reached,  but  are  of  the  opinion  that,  in  so 
far  as  the  language  of  the  decision  an- 
Donnces  that  the  land  was  held  by  the  coun- 
ty in  its  proprietary  capacity,  It  should  be 
orenuled  in  the  light  of  the  authorities 
above  noticed. 

[4]  There  fs  no  element  of  estoppel  here  In- 
Tolved.  While  the  land  was  held  by  the 
connty  by  virtue  of  its  purchase  at  tax  sale, 
appellant  made  no  improvements  thereon 
adding  to  Its  value  in  the  least;  nor  did 
tbe  coun^  during  tbat  period  levy  any  tax 
upon  the  land;  nor  has  appellant  ever  at 
any  time  paid  any  taxes  thereon. 

We  adhere  to  the  final  result  reached  In 
Qie  department  c^inion  of  February  28th. 

Tbb  Judgment  oC  Um  ■npeilor  court  la 
tkiraton  afflrmed. 


GROW.  O.  3^  and  MAAP,  M0BBI8, 
MOUNT,  and  UAIN,  JJ.,  concur. 

GOSB  and  CHADWIGE.  JJ.  (dissenting). 
We  cannot  acquiesce  In  the  view  that  the 
Immtmlty  which  protects  taxes  from  the 
operation  of  the  statute  of  limitations  ex- 
tends to  property  acquired  by  the  county  at  a 
tax  sale.  The  sale  cancels  and  satisfies  the 
taxes,  penalties,  interest,  and  costs.  The 
statute  expressly  so  provides.  The  statute 
declares  that  the  county  acquires  title  to  this 
property  "as  absolutely  as  If  purchased  by 
an  individual."   Rem.  A  Bal.  Code,  §  9268. 

"No  claim  shall  ever  be  allowed  aRainst  the 
uounty  from  any  municipality,  school  district, 
road  district  or  other  taxing  district  for  taxes 
levied  on  property  acquired  by  the  county  by 
tax  deed  under  the  provisions  of  this  act,  but 
all  taxes  shall  at  the  time  of  deeding  said  prop- 
erty be  thereby  canceled."  Rem.  &  BaL  Code, 
S«2n. 

After  a  tax  deed  is  Issued  to  the  county, 
the  property  may  be  sold  the  county 
treasurer  upon  the  order  of  the  board  of 
county  conunlssloners  at  public  sale  to  the 
highest  bidder.  Rem.  &  Bal.  Code,  §  9273. 
The  crucial  question  Is:  Does  the  county 
hold  land  which  it  purchases  at  a  tax  sale 
in  a  govermental  capacity  or  a  proprietary 
capacity?  We  think  the  true  test  of  the 
capacity  in  which  the  municipality  holds 
property  is  the  use  to  which  the  property  is 
to  be  devoted.  The  property  In  question  was 
not  devoted  to  a  public  purpose,  nor  was  it 
essential  to  the  exercise  of  municipal  func- 
tions. It  Is  true  that  the  county  took  the 
land  In  lieu  of  the  taxes;  but,  when  Its  title 
became  complete,  it  was  subject  to  sale  the 
same  as  any  other  property  held  in  a  pro- 
prietary capacity.  In  the  last  analysis  a 
municipality  acquires  title  to  all  its  property 
through  the  exercise  of  the  sovereign  power 
of  taxation.  Indeed,  it  is  only  by  the  ex- 
ercise ct  the  taxing  power  that  it  can  ac- 
quire property  or  procure  funds  with  which 
to  perform  its  governmental  functions.  The 
tools  and  implemoits  which  £h«  city  or  conn- 
ty purchases  to  be  used  in  constructing  and 
repairing  roads  and  bridges  are  purchased 
with  monav  derived  through  the  taxing 
power.  Are  thej  btfd  In  a  govemmeutal 
capacity?  The  courts  of  the  country  are 
agreed  that  mnnlctpal  corporations  bold 
property  and  exercise  functions  in  a  dual 
capacity,  viz.,  governmental  and  proprietary. 
The  line  of  demarcation  must  necessarily  be 
drawn  somewhere.  In  respect  to  property, 
we  think  the  test  should  be  the  use  to  which 
the  property  Is  to  be  devoted;  that  is,  is  it 
to  be  used  for  the  purpose  of  carrying  on  its 
governmental  functions?  If  it  is  to  be  so 
used,  the  statute  of  llmltatl<m8  does  not  ap- 
ply; otherwise  ttw  plea  of  the  statute  may  be 
invoked. 

We  therefore  dissent 
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DETAMORE  et  al.  v.  HINDLET  et  al.,  City 
Com'M  (CHICAGO,  M.  &  ST.  P.  KT. 
GO^  Interrener).   (No.  1190a) 

(Supreme  Coart  of  Washington.   Jan.  8.  191S.) 

1.  Municipal  Cobporations  (8  590*)— Dele- 
gation OF  Police  Poweb— Citt. 

Const  art.  11,  |  11,  authorizing  any  city 
to  make  and  entone  viuin  its  limitfi  aQ  local 
police,  sanitary,  and  other  regulations,  not  in 
conflict  with  the  general  laws,  is  a  direct  dele- 
gation to  a  city  of  the  police  power,  as  ample 
within  its  limits  as  that  possessed  by  the  Legis- 
lature, and  np  legislation  is  necessary  (or  the 
exerciae  of  the  power  so  lone  as  the  Bubject- 
nuttter  of  the  exercise  Is  locaf,  and  the  regula- 
tion reasonable  and  consistent  with  general 
laws. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1309;  Dec.  Dig.  S 
590.*] 

2.  BAXLB0AD8  (§  99*)— Abolxtion  or  Gbadb 
CBosaiNoa— Police  Poweb. 

Where  a  railroad  crosses  the  streets  of  a 
city,  the.  power  to  compel  the  separation  of 
grades  and  to  authorize  means  to  that  end,  not 
unreasonably  Impairing  the  nse  of  the  streets 
by  the  pubuc,  u  a  legitimate  exercise  of  tJie 

Klice  power  conferred  by  Const,  art  11,  f 
,  authorizing  any  city  to  mabe  and  en- 
force within  its  limits  regulations  not  in  eon- 
flict  with  the  general  laws. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  293-295,  297-304;  Dec.  Dig.  i 
99.*] 

'  3.  Municipal  Cobpobations  (S§  680,  681*)— 
Police  Poweb— Conbtitdtional  and  Stat- 

UTOBY  PBOVISIONS— "OVEB." 

Under  Const,  art.  11,  8  11,  authorizing  a 
<-ity  to  malie  and  enforce  within  its  limits  local 
|K>nce,  sanitary,  and  other  regnlations,  and 
Item.  &  Bal.  Code,  S  7507,  empowering  a  city 
to  authorize  the  location  of  any  railroad  or 
street  railroad  in  any  street  and  to  provide  for 
the  change  of  grade  and  to  construct  and  keep 
in  repair  bridges,  vluducts,  and  tunnels,  and  to 
regulate  the  use  thereof,  and  section  7510,  con- 
ferring on  any  city  the  power,  by  ordinance,  to 
iiuthorize  the  location,  construction,  operation 
of  all  railroads  "in,  alon^  orer  and  acrosa" 
any  street  or  public  place  in  the  city,  on  such 
conditions  as  the  council  may  prescribe,  a  city 
may  authorize  a  railroad  to  lay  its  tracks 
across  or  along  streets  and  authorize  an  over- 
head construction  of  the  tracks  for  the  use  of 
the  railroad,  for  the  word  "over"  discloses  an 
intention  to  confer  the  power  to  authorize  over- 
head construction. 

(Ed.  Note. — For  other  cases,  see  Monicipal 
Corporations,  Cent.  Dig.  {|  1459-1400;  Dec. 
Dig.  K  080,  081.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Over.l  * 

4.  Statutes  (§  188*)— Conbtbuction— Mean- 
ing OF  WOBDS. 

A  statute  should,  if  possible,  be  so  con- 
strued as  to  give  every  word  its  true  signifi- 
cance. 

IKd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  200,  207,  270 ;  Dec.  Dig.  |  188.*] 

5.  Municipal  CoBPOBATiONa  (S  63*)— Polios 
Poweb— Judicial  Intebixbence. 

Where  a  city  exercises  its  ^li<x  power, 
the  means  appropriate  to  the  exercise  are  large- 
ly in  the  discretion  of  the  city,  and  courts  will 
not  interfere  in  the  absence  of  a  clear  abuse 
of  discretion. 

|Kd.  Note.— For  other  cases,  see  Municipal 
Corporations.  Out  Dig.  88  155,  1378,  1879; 
Dec  Dig.  8  03.*1 


6.  Municipal  Cobpobations  (8I  680,  681*)— 
Use  of  Stbebts  ~  Railboadb  —  Otebiiead 

CoNSTBUCnON, 

The  use  by  a  railroad  of  a  street  for  the 
base  of  such  supports  as  may  be  reasonably 
necessary  to  carry  tracks  over  the  street  to 
obviate  the  danger  of  crossing  at  grade  is  not 
a  surrender  of  any  part  of  the  street  to  the 
exclusive  use  of  the  railroad,  where  the  part 
of  the  city  involved  is  sparsely  settled  and 
many  of  the  streets  are  ungraded. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  SS  1459-1400:  Dee. 
Dig.  S§  680,  681.*] 

7.  Municipal  Cobpobations  (88  680,  081*)— 
Use  of  Stbeets  —  Bailboadb  —  Ovekuead 

CONSTBUOnON. 

A  city  may,  within  its  police  power,  au- 
thorize the  construction  of  structures  for  over- 
head railroad  tracks  supported  by  piers  in  the 
center  of  the  street  and  at  the  curb  line,  where 
between  the  center  piers  and  curb  line  piers 
there  remains  a  roadway  of  20  feet,  and  where 
between  the  curb  line  piers  and  the  property 
line  there  remains  a  clear  sidewalk  space  of  11 
feet  though  bridges  with  a  single  span  could 
have  been  constructed. 

[Ed,  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  IMg.  i|  14S9-1460;  Dec. 
Dig.  SS  080.  681.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County ;  Bruce  Blake,  Judge. 

Action  by  George  W.  Detamore  and  otbers 
against  W.  J.  Hindley  and  others,  as  Com- 
mlsslouerB  of  the  City  of  Spokane,  and  an- 
other. Id  which  the  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company  Intervened.  From  a 
Judgment  for  defendants  and  intervener, 
plaintlfTs  aH>eal.  Affirmed. 

Skuse  &  Morrill,  of  Spokane,  for  appel- 
lants. H.  M.  Stephens  and  W.  B.  Rlcbard- 
80D,  both  of  Spokane,  and  F.  M.  Dndl^  and 
Geo.  W.  Korte,  both  of  Seattle,  for  respond- 
ents. 

■  ELLIS,  J.  In  this  action  the  plaintiffs 
sought  a  writ  of  maudate  requiring  the  de- 
fendants, commissioners  of  the  city  of  Spo- 
kane, to  cause  to  be  removed  from  Erie, 
Ivory,  Denver,  Perry,  Hogan,  Helena,  Made- 
Ua,  Magnolia,  Pittsburgh,  and  Napa  streets 
in  that  city  the  supports  of  certain  bridges 
or  overhead  crossings  maintained  therein  by 
the  intervener,  Chicago,  Milwaukee  &  St. 
Paul  Kailway  Company,  for  its  railroad 
tracks. 

The  case  was  tried  npcm  a  statement  of 
agreed  facts  in  substance  as  follows: 

In  January  and  May,  1910,  the  Chicago, 
Milwaukee  &  Puget  Sound  Ballway  Com- 
pany, predecessor  in  Interest  of  the  Inter- 
vener, applied  for  certain  franchise  ordinanc- 
es permitting  the  crossing  of  the  streets  in 
question  with  its  tracks  to  be  laid  at  grade. 
The  city  couDCll  refused  to  grant  the  appli- 
cation, but  required  that  the  tracks  be  car- 
ried over  the  streets  in  the  manner  spedfled 
in  two  ordinances  finally  passed  on  Jun^  14. 
1910,  and  February  23,  1911.  These  ordi- 
nances are  in  evideuee.  They  prescrit>e  the 
manner  in  which  the  bridge  or  Tladuct  cross- 
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ing  each  of  the  streets  In  qneetton  should  be 
constroctecL  These  provislona  we  shall  not 
nbtice  more  8i)eclflcall7,  slcce  It  is  not  claim- 
ed that  the  actual  structures  do  not  conform 
to  the  ordinances.  These  ordinances  then 
provide  that  the  bridges  or  viaducts  shall 
be  constructed  either  of  steel  or  concrete,  or 
a  combination  of  these,  and  shall  preserve 
such  width  of  roadway  and  sidewalks  as  may 
be  determined  by  the  city  council,  but  that 
if  the  bridges  be  made  of  steel  they  shall  be 
constructed  without  center  posts  unless  the 
span  extending  over  the  street  from  curb  to 
curb  is  more  than  40  feet  In  length.  It  Is 
further  provided  that  the  grantee  shall  be 
permitted  to  erect  temporary  wooden  via- 
ducts, which  shall  be  replaced  by  permanent 
structures  aa  required  by  ordinance  within 
three  years. 

After  receiving  the  fraucliise  and  prior  to 
constructing  its  road,  the  Puget  Sound  Com- 
pany filed  with  the  city  council  plans,  spec- 
ifications, and  profiles  showing  the  Novations 
of  the  bridges  and  viaducts  which  it  proposed 
to  construct. '  These  were  approved  by  the 
city  council.  The  intervener,  by  an  assign- 
ment of  the  franchise  ordinance,  has  suc- 
ceeded to  all  the  rights  of  the  Paget  Sound 
Company  in  the  premises. 

Between  December  1, 1911,  and  January  1, 
1913,  all  the  bridges  were  completed.  Those 
over  Denver,  Perry,  Hogan,  Helena,  and  Ma- 
della  streets  were  constructed  of  reinforced 
concrete.  Those  over  Pittsburgh,  Magnolia, 
Erie,  and  Ivory  streets  were  .of  wood.  The 
tracks  were  carried  over  Napa  street  on  a 
wooden  bridge  previously  constructed  by  and 
belonging  to  the  Spokane  &  Inland  Empire 
Railroad  Company,  It  Is  admitted  that  the 
additions  to  this  bridge  made  necessary  by 
Its  nse  by  the  Intervener  do  not  materially 
add  to  the  obstruction  of  the  street. 

The  bridge  over  Denver  street  Is  typical  of 
tbe  concrete  structures.  It  Is  supported  by 
three  rows  of  concrete  piers,  one  in  the  mid- 
dle and  one  on  each  side  of  the  street  at  the 
curb  line.  There  are  four  piers  In  each  row 
20  feet  In  height  over  the  roadway ;  the  base 
of  the  center  piers  in  the  middle  of  the  street 
being  8  feet  6  Inches  wide  and  30  feet  8 
inches  In  length,  lengthwise  of  the  street 
Tbe  piers  on  each  side  of  the  street  at  the 
curb  line  are  on  bases  2  feet  T  inches  wide 
and  27  feet  in  length,  lengthwise  of  the  street 
Between  the  center  piers  and  tbe  curb  line 
piers,  on  each  side.  Is  a  clear  roadway  of  22 
feet.  Between  tbe  curb  line  piers  and  the 
property  line,  on  each  side,  Is  a  clear  side* 
walk  BQ&ce  of  11  feet  6  inches. 

The  wooden  bridges  follow  the  same  gener- 
al plan.  The  clear  roadways  on  each  side  of 
tbe  central  supports  vary  from  16  to  over 
20  feet  save  that  on  Ivory  street  there  Is  a 
Bhigle  dear  driveway  over  SB  feet  wide  be- 
tween the  bents. 

Neither  of  the  streets  crossed  by  the  tem- 
porary wooden  bridges  has  ever  been  graded, 
•ave  >och  grading  as  was  done  by  the  rail- 


road company  In  constructing  Oie  bridges. 
Bridges  without  supports  resting  in  tbe 
streets  would  have  required  a  span  in  each 
Instance  of  much  over  40  feet  in  length. 

The  total  cost  of  all  these  bridges  was  ap- 
proximately $110,000.  The  plaintiffs  had  no- 
tice and  knowledge  that  the  bridges  were  be- 
ing constructed,  but  made  no  complaint  to 
any  one  until  the  month  of  May,  1913,  more 
than  five  months  after  they  were  all  com- 
pleted. 

In  addition  to  the  stipulation,  the  plaintiffs 
offered  In  evidence  a  picture  of  another 
bridge  crossing  a  street  with  a  span  of  over 
84  feet.  This  was  offered  for  the  purpose  of 
showing  the  practicability  of  constructing  the 
bridges  in  question  without  supports  in  the 
street   The  offer  was  refused. 

When  the  plaintiffs  had  rested  their  case, 
the  defendants  and  intervener  moved  for  a 
dismissal,  for  tbe  reasons,  among  others,  that 
none  of  tbe  structures  complained  of  are  un- 
lawful, and  that  the  plaintiffs  by  their  laches 
are  estopped  from  malntainli^  their  action. 
The  motion  was  granted  in  its  entirety,  and 
the  action  was  dismissed.  The  plalntUb 
have  appealed. 

Tbe  briefs  take  a  wide  range  and  discuss 
many  interesting  questions,  but  the  principal 
contention  of  the  appellants  is  that  the  provi- 
sions of  the  franchise  ordinances,  authorizing 
the  carrying  of  the  railroad  tracks  over  the 
streets  on  bridges  having  supports  within 
the  street  lines,  are  nltra  vires.  This  pre- 
sents a  qdestlon  going  to  the  very  basis  of 
the  case.  If  the  power  exists  and  was  not 
abused,  the  writ  was  properly  denied  and  a 
consideration  of  the  otba  questlonfi  becomes 
unnecessary. 

It  is  admitted  that  tbe  Legislature  has  the 
power  to  confer  upon  a  municipality  the  au- 
thority to  authorize  tbe  placing  oif  these  sup- 
ports In  the  street  It  is  conceded  that  the 
clt7  has  sufllciently  autliorlzed  them  if  it  has 
been  so  empowered.  The  one  vital  question 
therefore  is:  Has  the  requisite  power  lieen 
granted  to  the  municipality?  The  answer 
must  be  found  in  the  fundamental  and  stat- 
utory law  of  this  state. 

[1]  The  state  Constitution  (section  11  of 
article  11)  provides: 

"Any  county,  city,  town,  or  township,  may 
make  and  enforce  witbin  Its  limits  all  Buch 
local,  police,  sanitary,  and  other  rcvulations  aa 
are  not  in  conflict  with  general  laws." 

This  is  a  direct  delegation  of  the  police 
power  as  ample  within  its  limits  a,s  that  pos- 
sessed by  the  Legislature  its^f.  It  requires 
no  l^islative  sanction  for  Its  exercise  so 
long  as  the  subject-matter  is  local,  tbe  reg- 
ulation reasonable  and  consistent  with  the 
general  laws.  Odd  Fellows  Cemetery  Ass'n 
V.  San  Francisco.  140  CaL  226,  73  Pac  987. 

[2]  Where  a  public  service  railroad  crosses 
the  streets  of  a  city,  the  power  to  compel  the 
separation  of  grades  and  to  authorize  means 
to  that  end.  not  unreaaonab^  Impairing  the 
use  of  tbe  street  by  the  inibUe,  it  ts  a  l^tl- 
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nnte  exercise  of  the  police  power  so  confer- 
red In  the  Interest  of  the  public  safety.  Any 
change  <ln  the  street  so  necessitated  Is  a  pub- 
lic use.  Spokane  t.  Spokane  &  I.  E>.  B.  R.  Oo., 
75  Wash.  661,  655,  656,  1S5  Pac.  636;  Spo- 
kane V.  Thompson,  69  Wash.  650,  126  Pac. 
47.  Such  an  exwdse  of  the  broad  police  pow- 
ers by  a  dty  is  not  only  not  In  conflict  with 
the  general  laws  of  this  state,  but  is  In  direct 
accord  with  them. 

[3]  The  statute  defining  the  powers  of  cit- 
ies of  the  first  class  (Rem.  &  Bal.  Code,  | 
7507)  declares: 

"Any  such  city  shall  have  power  •  •  • 
(9)  To  authorize  or  prohibit  the  locating  and 
coDstructing  of  any  railroad  or  street  railroad 
in  any  street,  alley,  or  public  place  in  such  city, 
and  to  prescribe  the  terms  and  conditions  upon 
which  any  such  railroad  or  street  railroad  shall 
be  located  or  constructed ;  to  provide  for  the 
alteration,  change  of  grade,  or  removal  there- 
of} to  regulate  the  moving  and  operation  of 
railroad  and  street  railroad  traias,  cars,  and 
locomotives  within  the  corporate  limits  of  said 
city;  and  to  provide  by  ordinance  for  the  pro- 
tection of  all  persons  and  property  against  in- 
jury in  the  use  of  such  railroads  or  street  rail- 
roads. *  *  «  <12)  To  construct  and  beep  in 
repair  bridges,  -viaducts,  and  tunnels,  and  to 
relate  the  use  thereof.'* 

By  an  act  of  1907  (Rem.  &  Bal.  Code,  § 
TCIO),  the  Legislature  further  declared: 

"Any  dty  of  the  first  dass  shall  have  the 
power  by  ordinance  to  authorise  the  location, 
oonstraction  and  operation  of  railroads  in, 
along,  over  and  across  any  highway,  street,  al- 
ley or  public  place  in  such  city,  for  such  term 
of  years  and  upon  such  ooudinfms  as  the  city 
council  of  such  city  may  by  ordinance  pre- 
scribe. •  •  • 

It  will  be  noted  that  these  provisions  relate 
to  commercial  as  well  as  street  railroads. 
It  will  also  be  noted  that  by  the  statute  last 
quoted  the  pov»  Is  given  to  aathoilze  tbeir 
location,  constructiMi,  and  <v)eratlon,  not  only 
along  and  across  the  street  or  highway,  but 
also  over  It  The  antbority  conferred  by  sub- 
dlTlalon  9  of  section  7507  "to  prescribe  tbe 
terms  and  conditions  npon  which"  tbe  rail- 
road may  be  constmcted,  coupled  with  the 
antliorUy  "to  provide  by  ordinance  for  the 
protection  of  all  perstms  and  property  against 
injury  in  tbe  nse  of  such  railroads,"  is  clear 
anttaorlty,  If  any  were  needed  In  addition  to 
that  granted  by  the  Constitution,  to  provide 
for  a  grade  separation  by  carrying  the  tracks 
over  or  under  the  street  Moreover,  the 
grant  contained  In  section  7510  of  tbe  power 
to  authorize  the  location,  construction,  and 
operation  of  railroads  "in,  along,  over  and 
across  any  highway,  street,  alley  or  public 
piece  in  such  dty  •  *  *  upon  such  con- 
ditions as  the  dty  council  of  such  dty  may 
by  ordinance  prescribe,"  is  clear  and  explicit 

It  Is  plain  that  these  statutes  empower  the 
dt7  to  authorize  the  construction  of  rail- 
roads in  the  streets  longitudinally  as  well  as 
transversely.  Such  Is  the  clear  import  of  the 
words  "along  and  across."  Ctounty  of  Cook 
V.  Great  Western  R.  Co.,  119  TIL  218,  10  N. 
E.  564.  In  fact,  we  have  held  that  a  statute 
giving  power  to  dties  of  the  fourOi  dass  to 
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authorize  the  laying  of  tracks  on  the  streets, 
without  the  use  of  the  words  "along  and 
across"  (Rem.  &  Bal.  Code,  {  7781,  subd.  1^, 
confers  the  power  td  authorize  a  longitudinal 
as  well  as  a  transverse  construction.  State 
ex  rel.  Sylvester  v.  Superior  Court,  64  Wash. 
594,  117  Pac.  487.  But  the  act  of  1907  (Rem. 
&  BaJ.  Code,  |  7610)  uses  the  word  "over" 
in  direct  conjunction  with  the  words  "along 
and  across."  In  view  of  the  clear  power  to 
authorize  the  laying  of  tracks  both  lengthwise 
and  across  the  street  and  the  clear  police 
power  to  compel  a  separation  of  grades  in 
the  Interest  of  public  safety,  it  cannot  be 
doubted  that  the  Legislature  used  the  word 
"over"  advisedly  with  the  intent  to  confer 
power  to  authorize  an  overhead  construction. 
We  have  so  construed  the  word  "over"  In 
practically  the  same  connection  as  used  in 
the  statute  (Rem.  ft  Bal.  Code,  f  9080)  re- 
lating to  the  authorization  of  the  construe-' 
tion  of  railroads  of  which  the  motive  power 
Is  other  than  steam.  State  ex  rel.  Ford  v. 
Superior  Court  67  Wash.  10,  120  Pac.  514. 

It  is  true  that  in  that  case  some  stress, 
arguendo,  was  laid  upon  the  power  ^ven  by 
the  statute  to  prescribe  "the  grade  or  eleva- 
tion at  which  the  same  shall  be  maintained 
or  operated" ;  but  it  is  clearly  held  that  the 
controlling  words  of  tbe  statute,  ev«i  extend- 
ing the  meaning  of  the  words  last  quoted,  are 
the  words  "upon,  over,  along  and  across," 
coupled  with  the  further  provision  giving  the 
city  power  to  prescribe  "the  terms  and  con- 
ditions" upon  which  snch  roads  diall  be  con- 
structed and  operated.  Tills  Is  made  plain 
by  the  following  language: 

"The  relator  says:  The  conferring  of  the 
power  to  prescribe  the  grade  or  elevation  sim- 
ply means  that  the  Legislature  has  said  to  the 
city  conndl  that  yon  may  have  the  power  and 
authority  to  protect  the  inhabitants  of  the  city 
whom  yon  represent  officially  against  any  pub- 
lic service  corporatitm  attempting  to  fix  Its  line 
at  an  improper  grade  or  elevation.'  This  bcru- 
ment  Is  hardly  in  harmony  with  tbe  contention 
that  the  city  had  no  power  to  permit  the  con- 
struction of  the  road  except  upon  the  enrfaee 
of  the  street  Moreover,  such  authority  had  al- 
ready been  conferred  npoa  the  coundl  by  the 
use  of  tlie  words  'upon,  over,  tHong  and  across,* 
and  by  the  farther  provision  giving  it  the  power 
to  prescribe  *the  terms  and  conditions'  upon 
which  such  roads  shall  be  constructed,  main- 
tained, and  operated."  State  ex  rd.  Void  t. 
Superior  Court  67  WbOl  10^  16,  120  Pac 
5lC5ie. 

Any  other  construction  of  the  statute 
would  make  tbe  word  "over"  superflnoua 

[4]  Statutes  should,  if  possible,  be  so  con- 
strued as  to  give  every  word  Its  true  signifi- 
cance. Crozer  v.  People,  206  III.  464,  60  N. 
E.  480. 

So  far  as  the  question  here  Involved  Is 
concerned,  the  controlling  provisions  of  the 
two  statutes  (Rem.  &  Bal.  Code,  H  7510  and 
90S0)  are  practically  IdentlcaL  No  Just  dis- 
tinction can  be  found  in  the  fad  that  the  one 
relates  to  commercial  railroads  employing 
steam  as  tbe  motive  power  and  the  other  to 
street  railroads  emidoylng  electric  or  any 
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motive  power  tban  steam.  In  fact,  conced- 
ing, BB  we  moat,  the  power  of  the  dtr  to  au- 
thorize tihi  c<uistnictton  ot  both  kinds  of 
roads  upon,  along,  and  across  Its  streets,  the 
necessity  for  the  exercise  of  the  police  pow- 
er by  requiring  a  grade  separation  is  obvious- 
]j  more  Imperative  in  the  case  of  a  steam 
road  than  of  any  other.  It  is  clear  that  both 
the  terms  of  the  statute  and  the  reasons  for 
its  enactment  sustain  the  view  that  cities  of 
the  first  class  are  empowered  to  authorize  a 
separation  of  grades  where  commercial  rail- 
roads are  constructed  either  along  or  across 
the  streets. 

Whatever  argument  in  favor  of  the  city's 
power  can  be  drawn  from  the  condemnatlDn 
statutes  In  the  case  of  street  railroads  is 
equally  present  in  the  case  of  commercial 
loads.  By  an  act  ot  1903  (Laws  of  1903,  p. 
3S&)  section  4334  of  Bal.  Code  was  amended 
so  as  to  grant  the  power  to  railway  com- 
panies to  approprUtte  by  condemnation 
"rights  of  way  for  tunnels  beneath  the  sur- 
face of  the  land  and  any  elevated  rights  of 
way  above  tbe  aurfftce  thereof."  This  statute 
was  rfr«nacted  in  1907  (Bun.  &  BaL  Code,  | 
8740)  by  the  same  Leglslatuie  which  enacted 
section  7510,  above  quotedi  gl^ng  express 
power  to  cities  of  tbe  first  dasa  to  authorize 
nllway  companies  to  construct  th^  tracks 
"Id,  along,  ova  and  aerosa"  any  street 
Tnie,  tbe  power  of  eminent  domain  cannot 
be  exercised  to  appropriate  the  interest  of 
the  abutting  landowner  in  the  street  until  a 
fraochise  to  use  Qie  street  itself  has  been 
secorad  tram  the  dty.  State  ex  rel.  Sylves- 
ter V.  Superior  Court,  supra.  But  that  Is 
equally  true  ot  an  appropriation  by  a  street 
railway  company  it  it  involves  an  injurious 
change  of  grade.  It  seems  to  us  tliat  the 
parallel  Is  complete. 

[B]  Since  the  powor  to  require  tbe  grade 
separation  exists  as  an  integral  part  of  the 
police  power  of  tbe  dty,  tbe  appropriate 
means  to  its  exercise  must  rest  largely  in 
tbe  discretion  of  the  city's  governing  body. 
The  courts  will  not  interfere  with  that  dla- 
mtlon  in  the  absence  of  a  clear  abuse. 
Wabash  R.  Co.  v.  City  of  Defiance,  52  Ohio, 
282,  40  N.  E.  89;  Murphy  v.  Chicago,  R.  I. 
&  P.  Ry.  Co..  247  111.  614,  93  N.  B.  881.  Piers 
reasonably  necessary  to  that  purpose  and  au- 
thorized by  the  dty  are  not  nuisances  that 
can  be  enjoined  by  an  owner  whose  property 
abuts  on  the  street.  Gates  v.  Kansas  City 
B.  &  T.  Ry.  Co.,  Ill  Mo.  28,  19  S.  W.  957; 
Sommerfield  v.  City  of  Chicago,  197  111.  270, 
64  N.  E.  490;  Village  of  Wlnnetka  v.  C.  &  M. 
Electric  Ry.  Co.,  204  111.  297,  68  N.  E.  407; 
Selbert  v.  Missouri  Pac.  Ry.  Co.,  188  Mo. 
657,  87  S.  W.  99S,  70  L.  R.  A.  72 ;  Miller  v. 
Long  Island  R.  Co.,  17  Fed.  Cas.  332. 

[I]  The  appellants  place  their  chief  reli- 
ance on  tbe  decision  of  this  court  In  State 
a  rcL  Scbade  Brewing  Company  v.  Superior 
Court,  62  Wash.  96,  118  Pa&  578,  In  which 
we  need  language  to  the  effect  that  a  dty  oi 


the  first  class  in  this  state  has  no  power  to 
grant  to  a  railway  company  the  right  to  ap- 
propriate any  part  of  the  street  to  the  entire 
ezclnsion  of  the  public,  and  in  effect  that 
the  granting  of  a  franchise  purporting  so  to 
do  was  ultra  vires.  The  language  used  in 
that  case,  however,  must  be  construed  with 
reference  to  the  facts  of  that  case.  There 
one-half  of  the  street  for  a  distance  of  sev- 
eral hundred  feet  was  sarrendered  to  the  ab- 
solute and  exclusive  use  of  the  railroad  com- 
pany, not  merely  the  space  for  supports  for 
overhead  crossings  In  aid  ot  the  safe  use  of 
the  street  by  the  public.  The  action  of  the 
dty  in  that  case  could  not  be  sustained  by  a 
referoice  to  the  police  power.  In  that  case 
there  was  an  absolute  surrender  of  a  very 
material  part  of  the  street  to  serve  alone 
the  private  use  of  the  railroad  company. 
Here  no  very  material  part  of  the  street's 
surface  Is  obstructed,  and  that  only  to  make 
tbe  Joint  use  of  tbe  street  by  the  railroad 
company  and  tbe  public  reasonably  safe. 
The  use  of  so  much  ot  the  street  for  the  base 
of  such  supports  aa  may  be  reasonably  nec- 
essary to  carry  tbe  railroad  tracks  over  the 
street  in  order  to  obviate  the  danger  and  In- 
convenience to  the  public  of  a  grade  cross- 
In;  Is  not  in  any  Just  sense  a  surrender  of 
any  ■  portion  the  street  to  the  exduslve 
use  of  the  railroad  company.  What  is  a 
material  portion  of  a  street  Is,  of  course,  a 
relative  matter.  Three  feet  ot  the  street's 
surfhce  might  be  a  very  material  mcroach- 
ment  in  some  localities  and  of  little  practical 
moment  In  others.  Tbe  section  of  the  dty 
here  in  question  la  sparsdy  settled,  and  many 
of  the  streets  are  as  yet  not  graded. 

[7]  Viewed  in  the  light  ot  tlie  drcum- 
atancea  and  conditions,  the  obstractlons  here 
in  question  are  only  technical  obstructions. 
In  view  of  the  broad  police  powers  of  the 
city  conferred  by  the  Constitution,  and  in 
view  of  the  clear  authority  conferred  by  stat- 
ute upon  cities  of  the  first  class  to  authorize 
a  separation  of  grades,  where  railroads  are 
permitted  to  occupy  the  streets,  we  are  con- 
strained to  hold  that  the  autborizatlon  of 
the  Btructares  here  in  question  was  a  valid 
exercise  of  the  police  power  of  the  city,  and 
not  an  abuse  of  Its  discretion.  While  it  may 
be  true  that  nearly  all  of  these  bridges  could 
have  been  constructed  with  a  single  span 
crossing  the  street,  and  that  the  supports 
in  the  streets  were  therefore  not  absolutely 
necessary,  still,  since  all  of  the  spans  would 
have  exceeded  40  feet,  it  la  clear  that  the 
supports  were  reasonably  necessary.  In  view 
of  the  end  to  be  gained,  namely,  tbe  safe 
use  of  the  streets,  we  tblnk  that  a  reasonable 
necessity  is  all  that  should  be  required. 

Upon  mature  consideration,  it  seems  to  us 
that  tbe  true  distinction,  between  the  Scbade 
Case  on  the  one  hand,  and  the  Ford  Case  and 
this  case  on  the  other,  Is  to  be  found  In  the 
fact  that  in  tbe  Scbade  Case  there  was  a 
dear  abuse  ot  tbe  dty's  discretion  and  an 
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improper  exercise  of  its  police  powers,  wblle 
here  there  is  no  abuse  of  discretion,  but  a 
clearly  proper  exercise  of  that  power. 

Any  attempt  to  review  the  nuiny  author* 
Itles  dted  by  appellants  from  other  Juris- 
dlctlona  would  uselessly  extend  this  opinion. 
They  are  nearly  all  distinguishable  on  the 
flBct^  and  in  those  which  are  not  so  dls- 
tingnlshable  there  was  apparently  laddng  the 
broad  police  power  conferred  upon  cities  of 
the  first  class  in  this  state  or  the  express 
statutory  power  to  permit  the  construction 
of  railroads  over  the  streets. 

A  persuasive  argument  is  advanced  by  the 
respondents  tending  to  sustain  the  courts' 
decision  on  the  ground  of  the  appellants' 
laches  in  making  no  comi^alnt  until  the  inter- 
vener had  expended  over  $100,000  on  the 
faith  of  its  franchise.  We  prefor,  however, 
to  base  our  decision  upon  the  broad  ground 
of  the  police  power  and  the  express  statutory 
authority. 

The  Judgment  is  affirmed. 

CROW,  C  and  GOSB,  GHADWIGK, 
and  MAIN,  JJ.,  concur. 


SNELL  v.  STELLING  et  aL    (No.  11782.) 
(Supreme  Court  of  Waehington.   Jan.  7,  lOlS.) 

1.  BODNDAKIES  (SS  35,  52*)— PBOCEEDINQB  TO 
BkBTOBE— SUBVET— COMUIESIONEBa—  PaBOL 

Tbstimont. 

Where,  In  a  proceeding  to  restore  a  lost  or 
uncertain  boundary  between  adjoining  proprie- 
tors claimng  under  deeds  from  a  common  gran- 
tor, it  does  not  appear  that  the  dispute  cannot 
be  solved  by  application  of  the  two  descriptiona 
to  the  ground  by  an  actual  survey,  the  court, 
pursuant  to  the  authority  given  by  Rem.  &  Bal. 
God^  I  948,  should  appoint  disinterested  com- 
misBioners  to  make  a  complete  survey  of  both 
tracts,  and  should  admit  parol  testimony  as  to 
the  location  of  the  line  only  after  it  appears 
that  the  disputed  lines,  as  located  by  such  sur- 
vey, will  not  coincide. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Gent  Dig.  H  16^-155,  167-169,  168,  16S.  177- 
183.  25^m,  262,  263;  Dec.  Dig.  H  36,  52.*} 

2.  Advxbse  PoBSESSion  (I  6S*>— AcQUismoi^ 

OF  TTFLE— SUFFICIENOT  OF  POSSESSION. 
Where  neither  of  the  adjoining  proprietors 
claiming  land  intends  to  claim  beyond  the  true 
line  as  fixed  by  the  description  in  his  deed,  pos- 
session of  either  up  to  the  supposed  dividing 
line  will  not  vest  him  with  a  prescriptive  title 
thereto  under  the  seven-year  statute  (Rem.  & 
Bal.  Code,  S§  786,  788)  as  agamst  the  other. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session; Gent  Dig.  U  387-303;  Dec.  Dig.  | 
68.*1 

3.  Advebsb  Possession  (|  66*)— Acquisition 
OF  TiTU— Possession  undeb  Mistake— No- 
tice, 

For  possession  originating  in  mistake  to  be- 
come adverse,  it  is  essential  that  there  be  a 
hostile  intent  to  Initiate  an  adverse  holding  and 
facts  Imposing  notice  thereof. 

[Ed.  Note. — For  othar  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  S8  365-370;  Dec.  Dig.  g  65.*] 

D^rtment  1.  Appeal  from  Superior 
Court,  Pierce  Gounty ;  C  M.  Easterday, 
Judge. 


Ejectment  by  Catherine  A.  Snell  against 
H,  Jacob  SteUlng  and  others.  From  a  de- 
cree for  dtfendants,  plalntUE  anwtla.  Be- 
versed  and  remanded. 

Chapman  &  Bailey  and  B.  F.  Jacobs,  all  of 
Tacoma,  for  appellant.  Blackburn  ft  Olel- 
ens,  OC  Tacoma,  for  respondents. 

ISLLIS,  J.  The  plaintiff  brought  this  ac- 
tion to  eject  the  defendants  from  and  to 
quiet  title  to  a  narrow  strip  of  land  which 
she  claims  as  a  part  of  her  property,  and  es- 
pecially to  enjoin  the  defendants  from  Inter- 
fering with  her  use  of  a  spring  located  upon 
the  disputed  strip.  As  a  first  cause  of  ac- 
tion she  claims  title  by  deed  from  prior  own- 
ers dated  December  1,  1S99,  conveyiug  a  cer- 
tain tract  of  land,  described  by  metes  and 
bounds  as  In  the  first  description  In  the  stipu- 
lation, to  which  we  shall  presently  refer; 
avers  that  the  north  boundary  of  this  tract 
ran  slmg  a  rail  and  brush  fence  about  40 
feet  north  of  the  spring ;  that  in  September, 
1904,  by  pipes  she  connected  this  spring  with 
a  water  system  installed  upon  her  farm,  and 
has  since  used  the  water  for  domestic  and 
farm  purposes ;  that  about  December  1,  1912, 
the  defendants  entered  upon  the  land  and 
erected  a  fence  80  feet  south  of  the  north 
boundary  line  thereof,  cutting  the  plaintlfF 
off  from  the  oprlng,  threatening  to  discon- 
nect the  pipes  and  claiming  title  to  the  atrip 
so  fenced  off.  For  a  second  cause  of  action 
It  is  alleged  that  about  December,  1899,  the 
plaintiff  appropriated  the  waters  of  the 
spring  for  the  watering  of  her  stock  and  In 
September,  1904,  permanently  appropriated 
the  water  by  means  of  pipes,  and  claims  title 
by  adverse  possession  and  payment  of  taxes 
each  year  for  more  than  seven  years  last 
past  "upon  said  property."  The  defendants 
by  answer  denied  that  the  plaintiff  la  or 
ever  was  the  owner  of  or  in  poesesaion  of  any 
part  of  a  certain  tract  of  land  which  is  de- 
scribed by  metes  and  bounds  substantially 
as  the  second  description  in  the  stipulation 
hereinafter  set  out  Practically  all  ot  the 
allegations  of  the  complaint  are  dented,  save 
that  the  defendants  admit  that  they  erected 
the  wire  fence  and  claim  that  It  is  on  the 
true  boundary  line  beween  the  two  tracts. 
It  Is  then  averred  by  way  of  cross-complaint 
that  a  certain  tract  of  land  d^cribed  as  In 
the  second  description  in  the  stipulation  re- 
ferred to  was  conveyed  by  one  Darius  H. 
Robs  and  wife  on  April  21,  1888,  to  one 
Elbridge  Bartiett,  and  through  mesne  con- 
veyances and  by  deed  dated  March  21,  1008. 
conveyed  to  the  defendants ;  that  the  land  so 
conveyed  Is  the  same  land  described  In  their 
answer;  that  the  spring  In  controversy  is 
located  upon  their  land  so  described  at  a 
point  about  20  feet  north  of  Its  south  boand- 
ary ;  that  th^  and  their  predecessors  in  in- 
terest have  been  the  owners  thereof  and  Ib 
actual  open  and  uninterrupted  possession 
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thereof,  and  claiming  adversely  under  color 
of  title,  for  more  thou  10  years,  and  have 
paid  all  tbe  taxes  on  the  land  so  described. 
It  is  also  averred  that  tbe  plaintiff,  on  De- 
cember 6,  1899,  took  an  assignment  of  &  cer> 
tain  mortgage  upon  the  lands  now  belonging 
to  the  defendants,  and  by  written  release 
satlsfled  the  same  in  October,  1901,  and  Is 
thereby  estopped  to  claim  title  to  any  part 
of  the  land  so  described.  The  defendants 
pray  that  title  to  the  land  upon  which 
the  spring  ia  located  be  quieted  in  them. 
The  reply  puts  in  .issue  the  afflrmatlve  al- 
legations of  the  cross-complaint  The  trial 
was  to  the  court  without  a  jury.  Immedi- 
ately after  entering  upon  tbe  trial  the  plain- 
tiff offered  iu  evidence  a  written  stipula- 
tioD,  to  which  we  have  referred.  It  was  re- 
ceived without  obJectl<m.  Omitting  caption, 
it  reads: 

"It  is  stipulated  -by  and  between  tbe  partiea 

hereto  as  foilows : 

"I.  That  on  and  prior  to  the  2l8t  day  of  April, 
1888,  Dsrius  M.  Ross  and  Eliza  J.  Kom,  his 
wife,  were  the  owners  of  and  in  the  possession 
of  oil  of  the  property  hereinafter  described,  a 
part  of  which  is  now  iu  dispute  between  the 
parties  in  this  action. 

"II.  Tliat  on  said  day  said  Darius  M.  Robs 
and  wife  made,  ezecated,  and  delivered  a  deed 
to  a  part  of  the  prot>erty  by  (hem  owned  as 
aforesaid  to  Albert  S.  Buss.  The  property  con- 
reved  to  said  Albert  S.  Ross,  being  described  in 
said  deed  as  follows :  'BeRiuning  at  the  quarter 
section  corner  on  the  east  side  of  section  30, 
township  20,  N.  R.  4  E.  of  W.  M.,  thence  north 
88*  15'  west  Var,  22  E.  along  center  line  east 
and  west  of  section  80,  60  chains  to  the  west 
Vm  line  of  the  section,  thence  north  Var.  22° 
fast  6  chains  and  SO  links  to  a  stake,  thence 
south  88°  15'  east  33  chains  and  40  links  to  a 
Ktake,  thence  north  56°  east  30  chains  and  44 
linkB  to  the  left  bank  of  Clark's  creek,  thence 
wiUi  tbe  meander  of  the  Mt  bank  of  Clark's 
creek,  and  extending  to  the  center  of  Clark's 
cr(«k,  south  35"  east  0.93  chs.,  south  49°  east 
3,28  chs.,  south  77°  east  3.00  chs.,  north  89' 
east  2.70  chs.,  thence  south  42°  30'  east  3  24  to 
t  stake  on  the  left  bank  of  Clark's  creek,  thence 
south  35  west  26  chains  and  1  link  to  the  place 
of  beginning,  containing  84  acres  more  or  less.' 
Which  deed  was  recorded  on  tbe  23d  day  of 
April,  1888.  hi  Book  30  of  Deeds,  at  page  67 
of  the  deed  records  of  Pierce  county. 

"III.  That  on  said  2lBt  day  of  April,  18S8, 
said  Darius  M.  Ross  and  wife  made,  executed, 
tnd  delivered  a  deed  to  a  part  of  the  property 
Iff  them  tbm  owned  as  herein  set  forth  to  Eld- 
nige  Bartlett,  also  known  as  Elbridge  Bartlett ; 
the  property  in  said  deed  to  Kldridge  Bartlett 
being  described  as  follows:  'BeRinnlnE  at  tbe 
intersection  of  tbe  west  line  of  section 

thirty  (30)  township  twenty  (20)  north  of 
range  four  (4)  east  of  the  Willamette  meridian 
iHth  the  boundary  line  on  tbe  south  side  of  the 
I*Dya]lap  Indian  Reservation  which  is  a  gov- 
ernment comer  properly  witnessed,  thence  north 
seventy  degrees  (70°)  east  Var.  22°  east  along 
raid  reservation  line  sixty-three  chains  and  sev- 
en links  (63.07  chs.)  to  the  intersection  of  the 
esst  line  of  section  thirty  (30)  with  the  Indian 
Heservation  line,  thence  south  3.30  chains  to 
the  left  bank  of  Cljirk's  creek,  south  47°  45' 
east  3.87  chains,  south  17°  east  1.74  chains, 
math  35°  east  1.66  chains  to  a  stake  on  the  left 
txuik  of  Clark's  creek,  thence  south  fifty-six  de- 
Srees  west  thirty-six  chains  and  forty-four  links 
to  a  stake,  thence  north  eighty-eight  deerees 
■ad  fifteen  minutes  (88°  15')  west  thirty-three 
elubis  and  forty  linka  (83.40)  chs.  to  stake  on 
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the  west  line  (tf  section  thirty  00) ,  thence 
north  six  chains  and  forty  links  (6.40)  to  tbe 
place  of  beginning,  and  containing  eighty-four 
(84)  acres  more  or  less.'  Which  deed  was  re- 
corded May  16,  1889,  in  Book  36  of  Deeds  at 
mge  S7S  of  tiia  deed  records  of  Pierce  connty. 
Wash. 

"That  by  virtue  of  mesne  conveyances  and 
proceedings  the  plaintiff  herein  has  succeeded 
to  the  right  and  title  of  said  Albert  S.  Roes  in 
the  land  so  conveyed  to  him,  and  the  defendants 
herein  have  succeeded  to  the  right  and  title  of 
said  Mdridge  Bartlett  In  tbe  land  conveyed  to 
him  as  huein  set  forth. 

"B.  P.  Jacobs, 
"Chapman  &  Bailey, 

**Attomeys  for  Plaintiff. 
*nnackbnm  ft  Olelens, 

"Attorneys  for  Defendants." 

The  evidence  Is  Toluminons.  We  can  do  no 
more  than  give  its  purport  We  here  re- 
produce a  plat  of  the  lands  drawn  by  one 
Wheeler  who  made  a  partial  mirvey  with  a 
view  to  determining  the  dividing  line  be- 
tween the  two  tracts  in  December,  1001. 
^Is  bare  outline  was  all  that  was  offered 
in  evidence  of  this  Wheeler  survey.  No  field 
notes  were  produced.  Wheeler  Is  now  dead, 
^le  plat  Is  Teitroduced  merely  to  lUostrate 
the  evldenoeL 


The  plaintiff's  husband  testified  that  this 
Wheeler  survey  placed  the  spring  on  the 
plalntlfTs  land.  The  plat  Itself,  however,  is 
dlent  on  the  subject.  This  survey  is  of  little 
probative  value;  no  distances  are  marked, 
nothing  to  show  the  starting  point  nor  how 
the  varioos  comers,  lines,  and  angles  were 
located. 

In  1903  the  plaintiff  procured  a  partial  sur- 
vey of  the  dividing  line  between  tbe  two 
tracts  by  one  Funk,  then  county  surveyor. 
The  plat  of  this  survey  which  is  in  evidence 
places  the  spring  about  23  feet  south  of  the 
dividing  line  and  on  the  appellant's  land. 
Funk  testified  that  he  ran  this  line  from  tbe 
plaintiff's  deed.  There  Is  no  evidence  that  be 
ran  all  the  lines  in  that  deed,  or  attempted  to 
locate  all  the  corners  and  monuments.  The 
other  parts  of  the  plat  were  drawn  by  mere 
computation.  He  began  at  tbe  east  quarter 
comer  of  section  30,  ran  thence  west  along 
the  east  and  west  center  line  of  the  section  to 
what  he  computed  to  be  the  west  sixteenth 
corner  of  that  section  on  that  line,  ran  thence 
north  6.5  chains,  or  429  feet,  thence  east, 
parallel  with  the  east  and  west  center  line  of 
the  aection,  33.4  chains  the  distance  of  the 
third  call  In  th«  deed.  There  la  no  evidence 
that  from  there  on  he  ran  any  ot  tha  other 
UnesL 
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In  Octotier.  1912,  the  plaintiff  had  a  third 
partial  surrey  made  by  one  Webb.  This  line, 
tike  the  other,  was  a  survey  only  to  establish 
the  west  part  of  the  striding  line  according 
to  the  third  caU  of  the  plaintifiTs  deed.  It 
was  made  In  the  same  way  as  the  Funk  sur- 
rey. Webb  testlSed  that  this  line  runs  ISS 
feet  north  of  the  spring,  thus  disagreeing  by 
something  orer  eight  feet  from  the  location 
of  the  spuing  with  reference  to  the  line  as 
shown  upon  Bank's  plat.  Webb  testified,  that 
by  rererslng  the  calls  In  the  defendants' 
stipulated  deed,  that  is,  running  the  last  call 
first,  the  west  part  of  the  dlrldlng  line  which 
he  surreyed  would  almost  coincide  with  his 
surrey.  He  states,  howerer,  that  he  did  not 
surrey  the  east  part  of  the  tract,  nor  attempt 
to  locate  the  intersection  of  the  diridlng  line 
with  Clark's  creek  aocordixig  to  the  calla  In 
either  deed. 

In  Norember,  1912,  the  defendants  bad  the 
dlrldlng  lines  between  the  two  tracts  sur- 
veyed by  one  Nicholson.  The  lln^  were  actu- 
ally run  by  Joseph  Bell,  a  man  in  Nicholson's 
employ,  but  were  checked  up  by  Nicholson 
from  Bell's  field  notes.  Both  Bell  and  Nichol- 
son testified  that  they  began  at  the  east  quar- 
ter c6rner  of  section  30,  ran  thence  north  to 
the  Intersection  of  the  east  line  of  section  30 
with  the  southerly  line  of  the  Pnyallup  In- 
dian Reservation  for  a  point  of  beginning. 
Thence  following  the  calls  in  the  defendants' 
deed  from  that  point,  they  located  the  point 
on  the  left  bank  of  Clark's  creek,  called  for 
In  the  defendants'  deed  as  the  beginning  of 
the  dividing  line,  thence,  following  the  cours- 
es and  distances  in  the  defendants'  deed, 
ran  a  line  In  a  southwesterly  direction  to  the 
brow  of  the  hill,  thence,  following  the  calls 
and  distances  in  the  deed,  ran  the  line  west 
to  what  they  claim  is  the  west  sixteenth  line 
of  section  30.  This  line  so  found,  although 
parallel  with  the  east  and  west  center  line 
of  section  30,  is  several  feet  south  of  the  line 
as  located  by  Funk  and  Webb,  and  extends  a 
few  feet  beyond  the  west  sixteenth  line  of 
section  30  as  located  by  Funk  and  Webb.  The 
spring  Is  about  20  feet  north  of  this  line. 
From  tbelr  computations,  but  not  by  actual 
Surrey,  both  Nicholson  and  Bell  testified  that 
the  diridlng  line,  If  run  completely  according 
to  the  calls  and  distances  of  the  plaintlfC's 
deed,  oontinaing  from  13ie  point  where  the 
Webb  survey  actually  ended  diagonally 
acroBS  the  bottom  land  foi  the  dilstances  call- 
ed for  In  the  deed,  would  extend  the  Une  ser- 
eral  Ceet  across  (^rk's  creek.  So  far  as  the 
evidence  of  tiiese  various  aurr^  goes,  it  tends 
to  establish  the  fact  that  neither  the  descrU>- 
tion  In  the  stipulated  deed  of  the  plaintiff, 
nor  the  description  in  the  atipalated  deed  of 
the  defendants,  would  close  when  actually 
surveyed  upon  the  ground,  and  that  the  divi- 
sion lines  as  described  in  the  two  deeds  do 
not  coincide. 

There  was  evidence  of  a  surrey  prior  to 
any  of  tbese^  That  surrey  was  made  by  one 


Miller  In  the  spring  of  1888,  and  was  for  the 
purpose  of  dividing  the  entire  tract,  Including 
the  lands  claimed  by  both  parties,  between 
Albert  S.  Boss  and  Eldridge  Bartiett,  the 
grantees  mentioned  In  the  stipulation,  under 
the  following  drcnmstances :  Darius  M.  Boss 
owned  all  of  the  land.  Albert  S.  Ross,  his 
son,  and  Eldridge  Bartiett,  his  son-in-law, 
had  purchased  the  land  from  htm.  They  de- 
sired to  divide  It  as  nearly  as  possible  equal- 
ly, yet  so  that  each  would  have  one-half  of 
the  more  valuable  bottom  land.  Three  arbi- 
trators, selected  in  the  usual  manner,  made 
the  division  with  the  assistance  of  the  survey- 
or, Miller.  The  result  was  the  two  descrip- 
tions in  the  deeda  to  Albert  S.  Boss  and 
Eldridge  Bartiett  substantially  as  set  out  In 
the  above  stipulation.  Miner,  however,  made 
no  plat  nor,  so  far  as  the  record  shows,  were 
his  field  notes  preserved  otherwise  than  as 
recited  In  the  two  deeds.  Be  was  not  pro- 
duced as  a  witness.  One  of  the  arbitrators, 
Frank  B.  Spinning,  and  Albert  S.  Boss  and 
his  brother  Charles  H.  Ross,  both  of  whom 
assisted  In  the  survey,  testified  that  this  sur- 
vey and  division  as  marked  upon  the  ground 
at  the  time  placed  the  dividing  line  between 
the  two  tracts  south  of  the  spring  In  dispute, 
so  that  the  spring  fell  upon  the  Bartiett  tract. 
All  of  these  witnesses  claim  to  remember 
that  fact  because  Albert  S.  Boss  was  particn- 
larly  desirous  of  getting  the  spring,  but  did 
not  get  it  They  all  testified  that  the  arbitra- 
tors selected  as  a  starting  point  for  the  divid- 
Ing  line  a  point  on  the  left  bank  of  Clark's 
creek,  where  a  stake  was  set  For  convenience 
of  Illustration  we  hare  marked  this  point 
"A"  on  the  plat.  Thence  they  ran  the  line  in 
a  southwesterly  course  to  the  brow  of  the 
hiU  80  as  to  dtrlde  tiie  valuable  bottom  land 
as  neariy  as  possible  equally.  At  the  point 
readied  by  tlilg  course  aa  the  brow  of  the  btU 
a  stake  was  set;  this  p^t  we  hare  marked 
"B."  The  dividing  line  was  mn  Qience  west 
In  a  straight  line  to  the  western  boundary  oC 
the  entire  tract  The  Boss  brothers  testified 
that  this  line  was  marked  on  the  ground,  at 
the  time  by  blazlx^  the  trees.  There  w^ 
slight  evidences  of  this  blazed  Une  at  the 
time  of  the  trlaL  There  was  clear  evidence, 
howerer,  that  shortly  after  the  dirlston  Al- 
bert S.  Boss  and  Eldridge  Bartiett  built  a 
fience,  along  what  they  both  ctmceded  to  be 
their  dlrldlng  Une,  from  the  stake  on  the  left 
bank  of  Clark's  creek  to  the  pobit  on  the 
brow  of  the  bill  where  the  line  turned  west 
At  the  time  of  trial  there  were  seven  or  eight 
panels  of  old  post  and  rail  fence  running 
west  from  the  end  of  the  old  diagonal  fence. 
There  were  distinct  evidences  of  both  of 
these  old  fences  on  the  ground  at  the  time  tjt 
the  trial.  There  were  slight  evidences  of  an 
old  brush  fence  extending  a  littie  distance 
further  west  In  an  irregular  Une.  If  extend- 
ed In  Its  general  direction.  It  would  pass  to 
the  south  of  the  spring.  The  court,  evidently 
conoelvlng  that  the  oooflicting  surreys  dam- 
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<aistrated  tbe  ambiguity  of  the  two  deeds 
when  applied  to  tbelr  snbject-matter  ao  as 
to  admit  of  extrlnale  evidence,  took  the  ai^ 
where  the  old  fence  across  the  botttmi  land 
met  the  seven  panels  of  post  and  rail  fence 
as  the  point  on  the  bUl  to  which  the  call  from 
the  stake  on  Clark's  creek  was  Intended  In 
the  original  division  to  run,  and  thence  ran 
the  line  west  to  the  west  boundary  of  the 
two  tracts.  This  line  ran  between  the  Webb 
and  Nicholson  lines,  bnt  placed  the  spring  In 
controverEy  on  the  respondents'  land.  The 
decree  went  accordingly,  saye  that,  It  appear- 
ing that  the  plalutifr  in  1901  had  built  a  new 
fence  five  feet  north  of  the  line  of  the  old 
fence  diagonally  across  the  bottom  land,  she 
was  accorded  that  five-foot  strip.  The  plain- 
tiff appealed. 

[1 , 2]  We  shall  not  attempt  a  discussion  ot 
the  various  claims  of  error  assigned,  since 
they  resolve  themselves  into  tbe  single  claim 
that  the  trial  court  should  have  established 
the  line  ot  the  Webb  and  Funk  surveys  as  the 
dividing  line,  and  that  parol  evidence  was 
Inadmissible  to  establish  the  locaUon  of  the 
line  on  the  ground  at  the  time  of  the  original 
division  between  Boss  and  Bartlett  Some  of 
the  cLuestions  elaborately  discussed  are  elimi- 
nated by  the  stipulation  which  we  have  set 
out  This  stipulation,  deliberately  entered 
into  at  the  outset,  narrows  the  issues  present- 
ed by  tbe  pleadings  by  eliminating  all  claim 
of  title  on  either  side  save  that  taken  by  Al- 
bert S.  Ross  on  the  one  hand  and  by  Bartlett 
on  the  other  by  their  respective  stipulated  ti- 
tle deeds.  It  eliminates  the  plaintiff's  claims 
of  title  by  adverse  possession  with  payment 
of  taxes  under  the  seven-year  statute  (Rem. 
&  Bal.  Code,  U  786, 788),  because  it  limits  her 
color  of  title  to  the  description  in  her  title 
deed  and  limits  her  entire  claim  of  title, 
rightful  possession,  and  payment  of  taxes  to 
that  laud.  Johnson  v.  Ingram,  63  Wash.  564, 
115  Pac.  1073.  It  is  not  pretended  that  she 
has  paid  taxes  by  any  other  description  than 
that  included  in  her  title  deed.  On  the  other 
hand  it  limits  the  defendants'  claims  of  title 
in  the  same  way,  since  by  this  stipulation 
they  claim  rightfnl  possession  of  no  more 
than  is  included  In  the  description  in  tbe  stip- 
ulation as  the  Bartlett  land. 

"Where  neither  parly  Intends  to  claim  beyond 
tbe  true  line,  possession,  up  to  what  is  errone- 
ously supposed  to  be  tbe  trne  dividing  line  be- 
tween adjoining  proprietors,  will  not  work  a 
dissei^n  In  -favor  of  either  of  an;  land  occupied 
by  him  under  such  erroneous  belief."  2  Devlin 
on  Deeds  <2d  Ed.)  11  1037,  p.  1457.  Milbank  t. 
Rowland,  68  Wash.  619,  115  Pac  1063;  Ed- 
wards V.  Fleminff.  8S  Kan.  668.  112  Pac  836, 
88  L.  B.  A.  (N.  S.)  928. 

[8]  It  Is  tme  that  possession  originating  In 
a  mistake  may  berame  adverse.  That,  how- 
ever. Is  a  Question  of  fact  There  must  be 
some  evidence  of  a  hmUle  Intent  and  facts 
imposing  notice  of  Uiat  intent  to  Initiate  an 
adverse  holding.  JoluuKm  v.  Ingram,  snpra ; 
Bower»  T.  Ledgerwood,  2S  WatOL  14,  64  Pac. 
938.  There  Is  no  such  evidence  in  this  case. 


We  are  dear  that  this  narrowing  of  the  Is- 
sues 1b  tbe  Inevitable  effect  of  tUs  stijinla- 
tlon,  and  that  the  whole  dispute  must  be 
solved  by  tbe  arolicatian  of  tiiew  two  descrtp* 
tlona  to  the  ground  Itsdf,  If  by  a  complete 
surrey  according  to  the  calls,  monuments, 
and  distances  In  each  stipnlatod  description 
th^  can  be  made  to  Inclose  tbe  respective 
tracts  so  that  the  north  line  of  the  one  shall 
colndde  wltti  tbe  south  line  ot  the  other.  If 
this  can  be  done,  this  dividing  line,  wherever 
it  falls,  is  by  this  stipulation  conceded  to  be 
the  correct  dividing  line,  and  the  right  and 
title  to  the  waters  of  the  spring  must  be  ad- 
Judged  accordingly.  If  this  cannot  be  done, 
but  only  then,  parol  evidence  would  be  admis- 
sible to  determine  where  the  dividing  line 
was  intended  to  be  and  where  it  was  actually 
placed  upon  the  ground  and  acquiesced  in  by 
Ross  and  Bartlett  when  the  division  was 
made.  Had  there  been  clear  evidence  that 
tbe  descriptions  cannot,  by  actual  survey,  be 
so  applied  to  the  land  as  to  fix  the  dividing 
line,  we  would  deem  the  parol  evidence  suffi- 
cient to  establish  this  line  where  the  trial 
court  placed  It  The  parties  have,  in  effect, 
stipulated  that  the  plaintiff  stands  In  the 
shoes  of  Albert  S.  Ross,  and  can  claim  noth- 
ing more  than  Ross  could  claim  against  Bart- 
lett, and  that  the  defendants  stand  in  the 
shoes  of  Bartlett  and  can  claim  nothing  more 
than  Bartlett  could  have  claimed  against 
Ross.  The  last  paragraph  of  tbe  stipulation 
makes  this  plain.  The  fact  that  the  deed  to 
Albert  S.  Ross  was  first  recorded  Is  therefore 
Immaterial.  Both  deeds  were  of  record  when 
tbe  parties  here  acquired  their  respective 
lands.  The  deeds  were  executed  on  the  same 
day  under  circumstances  sbovring  a  clear  in- 
tention of  all  concerned  that  they  should  be 
simultaneously  delivered.  In  short  this  stip- 
ulation reduces  the  action  to  one  in  its  es- 
sence to  restore  a  lost  or  uncertain  boundary 
as  contemplated  by  the  statute  touching  such 
cases.   Rem.  &  BaL  Code,  c.  7,  fi  947-949. 

It  is  obvious  that  parol  testimony  would  be 
inadmissible  to  establish  this  common  bound- 
ary line  unless  there  is  some  defect  or  ambi- 
guity in  one  or  both  of  the  stipulated  de- 
scriptions. There  is  no  patent  ambiguity  ap- 
pearing upon  tbe  fiice  of  either  description, 
nor  do  we  believe  that  it  can  be  fairly  said 
that  the  partial  surveys  in  evidence  demon- 
strate, wltb  any  degree  of  certainty,  that 
there  is  a  latent  defect  or  ambiguity  In  either 
description  when  laid  upon  the  ground.  So 
far  as  the  record  shows,  no  survey  since  the 
MUler  survey,  made  for  the  purpose  of  divid- 
ing the  land,  was  a  complete  survey  running 
all  of  tbe  boundaries  Of  both  or  either  tract 
according  to  tbe  monuments,  calls,  courses, 
and  distances  Included  In  both  or  either  de- 
scription. Since  the  action  has  been  reduced 
in  its  essence  to  one  to  restore  a  lost  or  un- 
certain boundary,  we  think  tbe  case  is  one 
peculiarly  calling  for  the  appointment  of  dls- 
intereated  conunlssionerB  to  moke  a  complete 
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sniTey  of  both  tracts  upon  the  ground,  with 
a  view  to  establishing  the  common  boncdary 
between  the  two  tracts,  if  it  can  be  done  by 
a  Bnrvey  following  the  descriptions,  and  in 
any  event  returning  to  the  court  a  plat  of 
their  surrey  with  their  field  notes,  together 
with  their  report  The  discretion  to  appoint 
commissioners  for  that  purpose  Is  clearly 
given  by  the  statute  (Rem.  &  Bal.  Code,  §  948), 
and  we  think,  under  the  state  of  the  record 
now  before  us,  that  had  such  an  application 
been  made  by  either  party  in  the  court  below, 
a  refusal  to  follow  that  course  would  have 
been  an  abuse  of  the  discretion. 

We  are  therefore  of  the  opinion  that  the 
decree  should  be  vacated,  and  the  cause  re- 
manded, with  direction  to  the  trial  court  to 
open  the  case  for  further  evidence,  appoint 
three  commissioners  as  provided  in  the  above- 
mentioned  statute  for  the  purpose  of  survey- 
ing the  land,  and  upon  their  return  of  such 
survey  to  take  their  testimony  and  consider 
the  same  In  connection  with  all  of  the  testi- 
mony touching  the  several  surveys  admitted 
at  the  former  trial.  If  from  this  testimony 
the  court  Is  satlsfled  that  the  two  stipulated 
descriptions  by  an  actual  complete  survey 
cannot  be  harmonized  so  that  the  south  line 
of  the  one  will  coincide  with  the  north  line 
of  the  other,  be  shall  then  consider  the  parol 
testimony  relative  to  the  original  establish- 
ment of  the  line  upon  the  ground,  and  the  ac- 
quiescence of  Ross  and  Bartlett  .therein,  as 
properly  admitted,  and  upon  the  whole  record 
BO  supplemented  make  his  decree. 

We  deem  It  proper  to  state  that  since  nei- 
ther parly  is  seeking  a  reversal  of  this  decree 
in  so  far  as  it  establishes  the  present  fence 
of  the  appellant  across  the  bottom  land  as  a 
boundary  line,  to  that  extent  the  line  may  be 
considered  as  agreed  to,  but  of  course  not 
for  the  purpose  of  locating  the  remainder  of 
the  dividing  line  running  thence  west 

The  decree  is  reversed  and  the  cause  is 
remanded  for  further  proceedilngs  In  accord- 
ance with  this  opinion.  N^tlier  party  will 
recover  costs  on  this  q>peaL 

CBOW,  a  J.,  and  GHADWIOK,  GOSB, 
and  MAIN,  3J^  ooncnr. 


STATB  V.  JACKSON  et  al.    (No.  11885.) 

(Supreme  Court  of  Waabington.  Jan.  11,  1915.) 

1.  Cbiminal  Law  (|  721%*)— Trial— Miscon- 
duct OF  Pbosecutino  Atiobnst. 

Where  the  proaecuting  attorney,  during  the 
trial,  demands  the  production  by  aconsed  of  an 
instrument  in  his  possession,  he  is  fniilty  of  mis- 
conduct, because  compelling  accused  to  give  evi- 
dence against  himself  by  producing  the  instru- 
ment, or  permitting  the  jury  to  draw  unfavor- 
able inferences  arising  from  his  refusal  to  pro- 
duce it. 

[Ed.  Mots.— EV>r  other  cases,  see  Criminal 
Law,  Cent  Dig.  1 1673;  Dee.  Dig.  {  721H.«] 


2.  Witnesses  (|  300*)— Pbitiubqi  of  Wit- 

ne8beb— rlobts  of  aooubed. 

The  rules  of  practice  prescribed  by  Rem.  & 
Bal.  Code,  |  2137,  providing  that  issaes  in  a 
crimlQal  case  shall  be  tried  by  a  jury,  and  that 
the  law  relating  to  the  drawing,  retaining,  and 
selecting  of  jurors  and  trials  by  jury  in  civil 
cases  snail  apply,  and  section  2162,  declaring 
that  rules  of  evidence  in  civil 'actions,  so  far  as 
applicable  fthali  be  applicable  to  criminal  pros- 
ecutions, and  section  2158,  requiring  the  court 
to  decide  all  questions  of  law  arising  in  the 
course  of  the  trial,  which  shall  be  conducted 
as  civil  actions,  cannot  deprive  accused  of  the 
protection  guaranteed  by  Const  art.  1,  8  U,  de- 
claring ttiat  no  person  sbaU  be  compelled  in  any 
criminal  case  to  give  evidence  against  himself, 
and  the  prosecuting  attorney  may  not,  during 
the  trial,  demand  of  accused  the  production  of 
an  instrument  in  his  possession,  as  a  condition 
to  the  introduction  of  secondary  evidence;  for 
the  right  of  the  state  to  Introduce  secondary 
evidence  does  not  depend  on  notice  to  produce 
instruments  in  the  prasession  of  accused,  and 
which  are  believed  to  be  incriminating. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1042,  1042% ;  Dec  Dig.  §  300.*J 

3.  Witness  (i  305*)— Pbivileoi  or  Wit- 
nesses—Self-Incbiuinatiok. 

Accused,  who  offers  himself  as  a  witness  to 
explain  testimony  which  be  tias  been  forced  to 
give  against  himself  by  inferential  and  indirect 
methods,  based  on  his  refusal  to  produce,  on 
demand  of  the  prosecuting  attorney,  an  instru- 
ment in  his  possession,  is  not  a  voluntary  wit- 
ness, and  the  misconduct  of  the  prosecuting  at- 
torney in  demanding  the  production  of  the  in- 
strument is  not  removed  thereby. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  pig.  SI  1058-1067:  Dec.  Dig.  |  30S.*] 

4.  CBiianAL  Law  (§  656*)— TsiAii— Miscow- 

DUCT  OF  TBXAL  JunOB— COIOCENT  OH  TeSTI- 
HONT. 

The  action  of  the  court  in  so  questioning 
a  witness  for  accused  as  to  indicate  a  Aouht  as 
to  the  credibility  of  the  witness  is  a  comment 
on  the  evidence,  In  violaticm  of  Const  art  4, 
{  16. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Cent  Dig.  »  1S24-1533;   Dec.  Dig.  | 

5.  Cbewnal  Law  (|  l(Ki3*)— MiscOkdtjcx  of 
Tbial  Coubt  —  'TGxcbption"  —  Nbckssitt 

—"RcuNG"— "Decision." 

The  misconduct  of  the  court  in  so  question- 
ing a  witness  for  accused  as  to  indicate  a  doubt 
as  to  his  credibility  Is  reviewable  without  an 
exception,  within  Item.  &  Bal.  Code^  {  381,  de- 
claring that  an  "exception"  is  a  claun  of  error 
in  a  ruling  or  decision  of  the  court  made  In  the 
course  of  the  trial ;  the  conduct  of  the  court 
not  being  a  "ruling"  or  "decision." 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2661.  2U6S;  Dec.  Dig.  i 
1063.* 

For  other  definitions,  see  Words  and  Phrases, 

Pir.tt  and  Second  Series,  Exception;  Decision: 

Ruling.] 

6.  WiTNESSGS  (I  849*)— IMPBACHHEKT— FBOOF 

OF  IMMOBAUTT. 

A  witness  may  be  impeached  by  proof  of 
her  general  bad  reputation  for  morality,  either 
on  her  cross-examination,  or  liy  witneisea  testi- 
fying to  her  bad  reputation. 

[Ed.  Note.— V>)r  other  cases,  see  Witnesses, 
Cent  Dig.  IS  1136-1139;   Dee.  Dig.  |  s£!^ 

Department  1.  Appeal  from  Superior 
Court,  Pacific  County;  Edw.  H.  Wright, 
Judge. 
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X  W.  Jackson  and  another  were  convicted 
ct  crime,  and  appeaL  Reversed  and  re- 
manded. 

J.  T.  Welsh  and  M.  M.  Rlchardaon,  both  of 
South  Bend,  and  Robt  G.  Chambers,  of  Ray- 
mond, for  aKNtllants.  H.  W.  B.  Hewea,  of 
South  Bend,  for  the  State. 

CHADWICK,  J.  Appellants  were  coDTlct- 
ed  of  the  crime  of  conspiracy  to  pervert  and 
corrupt  public  justice  and  the  due  administra- 
tion of  law,  in  the  superior  court  of  Padflc 
county,  Wash.,  in  a  case  there  pending  en- 
titled J.  W.  Coleman  and  Belle  Coleman  v. 
City  of  Raymond.  They  have  brought  their 
case  here,  making  21  assignments  of  error. 
We  will  not  discuss  assignments  which,  in 
our  judgment,  have  no  merit,  or  which  will 
not  likely  recur  upon  a  new  trial,  or  those 
which  we  regard  as  without  prejudice. 

[f  ]  It  is  one  of  the  contentions  of  the  state 
that  the  defendants,  acting  in  conspiracy, 
had  paid  money  to  8Ub(Mm  the  teetlmony  of 
certain  witnesses.  The  city  of  Raymond  bad 
drawn  a  warrant  which  had  been  forwarded 
to  one  of  the  defendants  at  Portland,  Or., 
wlwre  it  is  alleged  the  witnesses  were  cor- 
rupted. The  state  also  contwded  that  a  wit- 
ness had  been  4nduced  to  make  a  oertain 
statement  in  writing,  and  that  tlie  statement 
tended  to  prove  the  crime  charged.  Prior  to 
the  trial  the  prosecuting  attorney  made  a 
demand  npon  the  defendants  to  produce  the 
draft  and  statement.  They  were  not  produc- 
ed. A  witness  was  called  to  give  secondary 
evidence  as  to  the  contents  of  the  bank  draft, 
and  the  witness,  who  it  is  alleged  signed  the 
statement,  was  called  fcuc  a  like  purpose. 
The  prosecutii^  attorney,  in  the  presmce  of 
OxB  court  and  Jury,  and  over  the  obJecUcms  of 
coansel  renewed  Us  demand  for  the  piodnc- 
tlon  of.  the  docnm«itB.  This,  in  our  Jndff- 
ment,  constitutes  reversible  error. 

"To  permit  a  demand  to  be  made  on  the  de- 
fendant in  a  criminiLl  case,  in  the  presence  of  the 
jury,  to  produce  a  paper  or  document  contain- 
ing incriminating  evidence  against  him,  is  a  vio- 
lation of  the  immunity  secured  to  him  by  the 
fifth  amendment  to  the  Conatitutioo  [of  the 
XTnited  States],  providing  that  no  person  in  any 
criminal  case  ahatl  be  compelled  to  be  a  wit- 
ness against  himself."  MoKnif;ht  v.  United 
States,  115  Fed.  972,  54  C.  C.  A.  358. 

The  reasoning  to  sustain  this  principle  lies 
In  this:  That  the  state  is  not  put  to  the  ne- 
cessity neither  will  It  be  permitted  to  put  an 
Inference  of  guilt  which  necessarily  flows 
from  an  imputation  that  the  accused  person 
has  suppressed  or  is  withholding  evidence, 
when  the  Constitution  provides  that  no  per- 
son shall  be  compelled  to  give  evldoice 
against  himself.  Not  being  bound  to  produce 
evidence  against  himself,  the  demand  is  fu- 
tile, and  can  serve  no  purpose,  except  to  put 
defendant  In  a  false  light  before  the  jury, 
and  compel  him  to  defend  himself  against 
the  Inferences  arising  from  a  collateral  cir- 
cumstance and  to  the  stress  of  extricating 
himself  from  a  position  in  which  the  Coni^- 


tutioD  says  he  shall  not  be  placed.  The  state, 
under  the  ordinary  rules  of  evidence,  could 
have  examined  either  one  of  the  witnes^^es 
as  fully  and  as  completely  as  It  desired 
without  demanding  the  documents. 

In  GUlespie  v.  State,  5  OkL  Or.  546,  115 
Pac.  620,  35  L.  R.  A.  (N.  S.)  1171,  Ann.  Oa& 
1912D,  259,  it  la  said: 

"When  such  a  demand  Is  made,  a  defendant 
must  accept  the  alternative  of  eltoer  producing 
the  letters,  and  thereby  Incriminating  himself, 
or  of  having  the  jury  place  the  strongest  possi- 
ble construction*  against  Iilm  upon  his  failure 
to  do  80.  If  this  can  be  done,  the  very  life, 
body,  and  soul  of  the  Constitution  would  be  vio- 
lated and  trampled  upon."  McKnight  v.  U. 
8.,  122  Fed.  926,  61  C.  C.  A.  112;  State  v. 
Merkley,  74  Iowa,  695.  39  N.  W.  Ill ;  £lUia 
V.  State,  8  Okl.  Gr.  522,  128  Pae.  1095,  43  L. 
R.  A.  (N.  S.)  811 :  Hibbard  v.  U.  H.,  172  Fed. 
66,  96  O.  a  A.  554,  18  Adu.  Oas.  1040. 

While  the  question  has  never  come  to  this 
court  In  just  the  same  way,  the  principle  Is 
recognized  in  the  case  of  State  v.  O'Hara,  17 
Wash.  525,  50  Pac.  477,  033,  where  a  reversal 
was  predicated  upon  a  record  showing  that 
the  court  had  compelled  a  defendant,  who 
was  a  witness  on  his  own  behalf,  and  over 
his  objection,  to  testify  that  certain  letters 
and  documents  had  been  written  by  him,  and 
in  &tate  v.  HcCauley,  17  Wash.  88,  49  Pac. 
221,  5l  Pac.  382,  where  It  was  held  that  the 
right  of  the  state  to  Introduce  secondary  evi- 
dence did  not  depend  upon  a  notice  to  pro- 
duce documents  possessed  by  a  defendant, 
and  which  were  believed  to  be  incriminating, 
for  the  reason  that  It  was  beyond  the  power 
of  the  court  to  enforce  the  d^abd.  The 
court  followed  McGUmla  t.  State,  24  Ind. 
500: 

"It  is  difficult  to  ptfcelve  what  benefit  could 
result,  either  to  the  state  or  the  defendant,  from 

giving  of  such  a  notice,  while  to  the  defendant 
It  is  liable  to  work  a  positive  injury,  by  pro- 
ducing an  unfavorable  impression  against  him  in 
the  minds  of  the  jury,  upon  Ids  rtfusal  to  pro- 
cure it  after  notice." 

[2]  But  It  is  contended  by  the  prosecuting 
attorney  that  the  rules  of  practice  in  civil 
cases,  in  the  absence  of  a  special  statute 
(Rem.  &  Bal.  Code,  SS  2137,  2152,  2158),  are 
made  the  rule  of  practice  in  criminal  cases. 
Admitting  that  In  a  proper  case  this  conten- 
tion would  be  well  founded,  it  is  sufficient 
answer  to  say  that  no  statutory  rule  of 
practice,  whether  In  a  civil  or  criminal  case, 
would  Interfere  to  bar  a  defendant  of  the 
protection  of  section  9,  art.  1,  of  our  Bill  of 
Rights  and  of  the  fifth  amendment  to  the 
Constitution  of  the  United  SUtes. 

The  prosecuting  attorney  earnestly  and 
sincerely  challenges  the  rule  In  the  case  of 
McKnight.  He  cites  many  cases  holding  that 
It  is  not  error  for  the  prosecuting  attorney 
to  comment  upon  the  fact  that  a  defendant 
has  failed  to  produce  evidence  that  was  with- 
in his  possession  and  under  his  control.  Our 
answer  to'  these  cases  and  his  argument  is 
that  this  court,  In  the  cases  of  O'Hara  and 
McGauley,  has  adopted  a  different  rule,  aud 
that  they  are,  in  our  Judgment,  hostile  to  the 
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fifth  amendment  of  the  Constitution  of  the 
United  States,  and  possibly  to  the  Gonstitit' 
ti<HiB  of  the  states  where  th^  woe  pro- 
nounced. The  prosecuting  attorney  also  re- 
lies upon  ttie  crltldam  at  Mr.  Wlgmore,  ^lo, 
In  hlB  work  on  Evidence  (rolame  8  [1904  Ed.] 
p.  5140, 1  2273,  note  3),  says: 

"The  following  case  Is  nniqne:  1902,  Me- 
Knight  V.  V.  S..  54  O.  C.  A.  358,  115  Fed.  9T2 
(after  evidence  that  an  incriminating  document 
is  in  the  accused's  possession,  no  notice  of  pro- 
duction can  be  siven  by  the  prosecation,  because 
the  claiming  oi  the  privilege  Would  permit  in- 
ferences to  be  drawn  against  faim.  The  ruling  is 
made  on  the  assumption  that  a  copy  could  be 
used  under  such  circumstances  without  notice 
to  produce— an  incorrect  auumption,  as  shown 
ante,  §S  1202,  1205,  1207.  It  also  inTolves 
the  fiulacy  that  the  mere  necessity  of  making 
a  claim  of  privilege  for  documents  is  improper 
because  the  possible  resulting  inference— a  fal- 
lacy which  reasons  In  a  circle,  because  the  privi- 
lege cannot  be  enforced  until  it  is  claimed,  and 
the  court  cannot  both  enforce  it  and  forbid  the 
necessary  condition  precedent  to  enforcing  it. 
The  roling  also  involves  the  fallacy  that  the 
accused's  nilure,  on  notice,  to  produce  the  docu> 
ment  was  equivalent  to  a  claim  of  privilege,  but 
it  was  not  because  it  might  have  heen  done  in 
precisely  the  same  way  for  a  noncriminating 
document,  and  would  merely  have  served  as  a 
basis  for  the  use  of  a  copy  by  the  prosecution. 
These  three  fallacies  so  subtly  comnne  In  this 
ruling  that  the  result  is  a  plausible  one ;  but  the 
ruling  remains  purely  faUadous  and  wholly  un- 
sound)." 

If  we  were  treating  the  question  In  the  ab- 
stract, it  might  with  some  plausibility  be  con- 
tended that  we  were  reasoning  In  a  circle, 
but  reasoning  cannot  be  rejected  as  meeting 
Itself  at -the  other  side  of  a  circle  when  at 
the  pohit  of  meeting  tt  cornea  counter  to  a 
constitutional  provision  which  says  that  a 
thing  shall  not  be  done.  This  means,  shall 
not  be  done  dlrectiy  or  by  the  pnrsnlt  of  In- 
direct methods.  Furthermore,  the  reasoning 
of  the  learned  text-writer  Is  faulty  in  this: 
fHie  oonstltutlimal  prlTll^  ct  the  d^endant 
la  known  to  the  prosecuting  attorney,  and  to 
dmand  a  paper  alleged  to  be  Incriminating, 
a  Jury  being  present,  can  bear  bat  we  ccaur 
stracti(Hi,  and  that  is  a  pnxpose  to  cast  a 
refleeUon  of  guilt  We  reject  the  authorities 
dted  by  the  state  for  the  further  reason  that, 
under  our  statute  and  under  the  fundamental 
principles  of  the  law  as  we  understand  them 
to  be,  the  state  could  have  proved  all  that 
it  hoped  to  prove  without  a  demand  either 
before  or  at  the  trial.  The  state  contends 
also  that,  granting  all  this  to  be  so,  it  was 
error  without  prejudice,  because  the  defend- 
ants took  the  stand  In  th^  own  behalf  and 
testified  as  to  the  matters  inquired  Into. 

[J]  The  principle  that  one  who  voluntarily 
offers  himself  as  a  witness  cannot  Invoke 
that  provision  of  the  Constitution  which  guar- 
antees that  no  person  shall  be  compelled  In 
any  case  to  give  evidence  against  himself  is 
relied  on.  State  v.  Duncan,  7  Wash.  336,  36 
Pac.  117.  38  Am.  St.  Rep.  8S8;  Sthte  v.  Ulse- 
mer,  24  Wash.  657,  64  Pac.  800.  These  cases 
do  not  apply  to  the  case  at  bar.  It  cannot 
be  Bald  Uiat  a  witness  who  has  been  put  un- 


der the  Imputation  oi  guilt  (Cbamberlayne, 
Modem  Law  of  Evidence.  1080),  in.  defiance 
of  the  Constitution  of  the  state,  and  who  of- 
t&ca  hims^  as  a  witness  to  explain  so  far  as 
he  can  the  testimony  whli^  in  law  he  has 
been  forced  to  give  against  himself  by  in- 
ferential md  indirect  methods,  is  a  volun- 
tary witness.  The  fact  that  a  witness  may 
be  compiled  to  answer  to  the  jury  for  some- 
thing that  oould  not  be  introduced  directly 
Is  In  Iteelf  enough  to  sustain  the  protective 
clauses  of  the  Constitution.  If  it  were  not 
so,  the  state,  having  no  right  to  call  for  the 
testimony,  could,  by  putting  the  imputation, 
of  guilt  which  follows  an  insinuated  sup- 
pression of  evidence  upon  a  defendant,  force 
an  Issue  where  there  was  none,  and  where 
none  could  have  been  raised  directly.  We  are 
satisfied  that  the  substantial  and  constitu- 
tional rights  of  the  .defendants  were  violated, 
by  the  proceedings  complained  of. 

[4]  Mrs.  Marguerite  Jackson  was  called  as 
a  wltnesa  Mrs.  Jackson  Is  not  related  to 
the  appellant  Jackson.  She  la  a  professional 
stenographer,  and  was  apparently  a  disinter- 
ested witness.  She  had  been  employed  at 
Portland,  Or.,  by  the  defendant  Welsh  to  pre- 
pare certain  Interrogatories  to  be  put  to  the 
principal  witness,  Maggie  Rose.  She  testified, 
as  did  two  other  witnesses,  that  she  wrote 
out  the  interrogatories  and  the  answers  there- 
to, on  April  16th,  and  that  they  were  sworn 
to  by  Mrs.  Rose  on  that  day.  Mrs.  Rose  at 
the  trial  testified  that  she  had  not  signed  in- 
terrogatwies  and  answers  In  the  office  of  the 
attorney  where  they  are  said  to  have  been 
written,  prior  to  the  26th  day  of  April,  1013. 
when  she  gave  a  depodtion  la  the  case  which 
was  fttvoraUe  to  the  defendants.  Her  testi- 
mony la  to  the  ^ect  tiiat  tite  appdlanta,  pri- 
or to  the  25th  of  April,  met  her  at  a'  hotel 
in  the  city  of  Portluid;  that  they  had  ques- 
tions and  answers  written  out;  that  she  was 
B(Aooled  as  to  the  testimony  she  was  to  e^ve ; 
and  that  a  copy  of  the  questions  and  an- 
swers were  given  ben  so  that  she  ml^t  per- 
fect herself  as  a  witness  in  behalf  of  the 
city  In  tite  case  of  Coleman  v.  Raymond. 

We  think  it  will  hardly  be  contended  Oaat 
a  conviction  could  have  been  bad  In  this  case 
without  the  testimony  of  Mrs.  Rose.  She 
swore  that  she  bad  been  paid  money  by  de- 
fendant Jackson.  During  the  progress  of  the 
examination  of  Mrs.  Jackson,  and  while  she 
was  under  cross-examination  by  the  prose- 
cuting attorney,  and  while  the  paper  which 
Mrs.  Rose  says  had  been  handed  to  her  by 
Wel^  for  the  purpose  of  rehearsing  her  tes- 
timony was  a  subject  of  inquiry,  the  court  of 
its  own  motion  interrupted  and  ctOBsexam- 
ined  the  witness  as  follows: 

"The  Court:  Where  did  thia  paper  come 
from:  part  of  the  ttock  in  tke  offiee  of  McOu^t 
A.  Yes;  I  used  some  of  their  stationery.  The 
Court:  7ou  tay  you  hare  your  notebook  here. 
Will  you  let  me  see  itf  A.  Yes,  sir.  The 
Court:  Turn  to  the  notes  of  this  pariiadar  pro~ 
ceeding,   Yow  iutt  took  e  Jtook  ovor  tkertt  A.. 
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Yea,  sir.  The  Court:  No  date  on  itf  A.  No. 
(The  court  examines  notebook.)  The  Coart: 
llow  many  paffe»  doea  that  covert  A.  I  think 
it  covers  three  pages  of  typewriting,  Th« 
Court:  Yow  notes  I  meant  A.  Nine  pages. 
The  Court:  You  have  no  iaie»  in  this  hook  at 
«ur  A.  No;  I  haven't.  The  Court:  What 
tystem  of  shorthand  do  i/ou  utet  A.  Howard 
Pitman.  Q.  Would  t/ou  like  to  leave  on  thg 
afternoon  Uvin!  do  von  need  this  took  partio- 
startyf  A.  Tea ;  I  have  notes  in  there.  X  don't 
know  aa  there  Is  anything  on  the  back  of  those 
notes  that  I  wish  to  save.  The  Court:  You 
retain  it  so  tee  can  get  itf  *  *  *  Mr.  Hewen: 
When  yon  commenced  to  use  the  book  did  yon 
commence  at  this  front  portion?  A.  I  did.  Q. 
Why  was  it  then  that  on  the  very  first  sheet  of 
this  hook  the  case  of  J.  W.  Coleman  and  Belle 
Coleman  against  the  city  of  Baymond  is  titled? 
A.  I  took  the  interrogatories  that  were  dictated 
to  me  by  Mr.  Welsh  to  be  propounded  to  the 
witness  on  the  2eth.  Q.  That  was  on  the  15th? 
A.  Yes;  that  was  on  the  15th.  Q.  But  here 
these  interrogatories  about  which  you  liave  tes- 
tified that  were  propounded  to  her  on  the  16th 
occor  nine  or  ten  pages,  or  a  number  of  pages, 
further  over  In  the  book  ;  why  is  that?  •  »  * 
Tbnee  interrogatories  were  dictated  so  they 
could  be  propounded  on  the  26th.  The  Court: 
The  first  page  shows  the  title  of  the  case  and 
then  that  is  followed  by  what—  the  interrogato- 
ries to  be  given  on  the  26th?  A.  Yes,  sir.  Q. 
And  that  is  followed  by  what?  A.  By  her  state- 
ment she  made.  Q.  And  that  dictation  was 
taken  as  I  nnderstand  von  during  the  half  hour 
preceding  the  arrival  oi  Mrs.  Rose?  The  Court: 
That  seems  to  &e  in  consecutive  order.  Mr. 
Bewen:  Q.  Will  you  turn  to  the  flrat  page  of 
your  book  and  read  the  interrogatories  there 
contained  of  which  you  have  just  testitied?  Mr. 
Welsh:  Which  interrc«atoriea?  Mr.  Hcwen: 
The  first  ones." 

"^be  Court:  The  ones  to  be  used  on  the  26th. 
CThe  witness  here  reads  anestions  and  answers 
frwn  her  notebook.)  Witness  (reading) :  A. 
What  is  your  name  and  where  do  you  reside? 
Q.  Next?  Witness  (reading):  A.  Where  were 
yon  residing  on  or  about  the  1st  day  of  October, 
1912?  gTYes?  Witness  (reading):  A.  Are  you 
^uainted  with  3.  W.  Coleman,  the  plaintiff  in 
the  above-entitled  action,  and,  if  so,  for  how 
long  have  yon  known  Mm?  Q.  Yes?  Witness 
(reading):  A.  Did  you  see  said  J.  W.  Coleman 
on  the  night  of  the  Ist  of  October.  1912.  or  the 
uomiog  of  the  2d  of  October.  1U12.  and,  if  su, 
Kate  when  and  where  and  what  was  he  doing, 
ind  did  you  have  any  conversation  with  him  at 
that  time,  and.  If  so,  what  was  itT' 


Examination  resumed: 

"Mr.  Hewen:  Q.  Let  me  ask  yoo  a  further 
qnestion:  If  those  were  the  interrogatories  to  be 
propounded  on  the  26th  that  were  dictated  to 
;oa  by- Martin  Welsh,  did  Mr.  Welsh  at  that  time 
■Dftke  any  explanation,  when  Mrs.  Rose  a  few 
nuoates  afterwards  came  in  and  those  other 
Questions  were  propounded,  why  he  didn't  pro- 
pound those  questions  to  her?  A.  No;  be 
Wouldn't  make  any  explanation  like  that  to  me. 

He  made  no  explanation?  A.  No.  Q.  But 
Went  forward  and  propounded  an  entirely  dif- 
leretit  set  of  interrogatories?  A.  He  never  used 
uy  paper  at  all  in  asking  hia  questions.  Q. 
m  didn't  ask  you  to  read  these  offV  A,  He 
I  was  not  a  notary." 

We  have  Italicized  that  part  of  the  ex* 
amtnatlon,  or  rather  cross-examination,  by 
the  court  which.  In  our  judgment,  is  objec- 
Uooable  and  sufficient,  wheu  taken  in  cou- 
iKctlui  with  other  lacto  and  drcomstances 
In  the  case,  espedaUy  the  great  importaDce, 
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if  not  the  absolute  essentiality,  of  the  tes- 
timony of  the  witness  Maggie  Rose,  to  sus- 
tain the  contention  that  the  conduct  of  the 
trial  Judge  waa  prejudicial  to  the  rights  of 
appellants.  No  inference  can  be  drawn  from 
the  record  other  than  that  the  court  enter- 
tained some  doubt  as  to  the  credibility  of 
the  testimony  given  by  the  witness.  We 
think  the  conduct  of  the  court  was  clearly  a 
conmient  upon  the  evidence  and  violative  of 
the  rights  of  the  appellants  under  article  4,  S 
1^  of  the  Constitution.  His  comment  that 
there  was  no  date  on  the  book  and  his  In- 
auiry  as  to  where  the  paper  upon  which  the 
interrogatories  and  answers  were  written 
had  been  obtained  indicated  a  doubt  as  to 
the  integrity  of  the  witness.  It  at  least 
insinuated  the  possibility  that  her  statement 
might  be  Inquired  into  upon  an  independent 
investigation.  His  remark  that  the  notes 
seemed  to  be  in-  consecutive  order  stands  out 
as  the  marking  of  a  circumstance  to  be 
considered  as  against  the  Insinuated  doubt. 
His  Inquiry  as  to  the  system  of  shorthand 
used  by  her  likewise  Indicated  a  belief  on 
the  part  of  the  court  that  her  testimony 
might  bear  farther  investigation,  and  that 
be  intended  to  refer  the  notes  to  some  one 
who  was  familiar  with  the  Howard  Pitman 
system  of  shorthand.  This  conclusion  seems 
inevitable  when  the  court  had  the  witness 
read  some  of  the  interrogatories  from  her 
book,  so  that  he  might  compare  them  with 
the  written  interrogatories  and  answers,  and 
the  final  request  of  the  court  that  the  wlt- 
neira  leave  her  notebook,  and  a  final  charge 
to  her  that  she  retain  it  so  that  "we  can  get 
it" 

[5]  The  prosecuting  attorney  does  not 
seriously  combat  this  contention  of  the  ap- 
pellants, bat  It  is  Insisted  that  no  exceptions 
were  taken  to  the  conduct  of  the  court.  An 
exception  "Is  a  claim  of  error  in  a  ruling 
or  decision  of  a  court.  Judge  or  other  triba- 
nal,  or  officer  exercising  Judicial  functions, 
made  In  the  course  of  an  action  or  proceed- 
ing or  after  Judgment  therein."  Rem.  &  Bal. 
Code,  S  381.  The  cmiduct  of  the  court  can- 
not be  called  either  a  ruling  or  a  decision, 
but  It  is  nevertheless  a  part  of  the  record 
upon  which  a  claim  of  error  may  be  predicat- 
ed and  sustained  if  actually  or  Impliedly 
prejudicial.  Indeed,  such  an  act  would  or- 
dinarily put  a  person  accused  of  crime, 
,  and  who  Is  attended  by  a  presumption  of  In- 
nocence, to  great  embiirrassment,  and  make 
it  more  likely  that  prejudice  would  result  If 
counsel  engaged  the  court  even  to  Ihe  extent 
,  of  excepting  to  his  remarks.  Every  lawyer 
who  has  ever  tried  a  case,  and  every  Judge 
who  has  ever  presided  at  a  trial,  knows  that 
Jurors  are  inclined  to  refiard  the  lawyers 
engaged  in  the  trial  as  partisans,  and  are 
quick  to  ottend  an  interruption  by  the  judge, 
to  which  they  may  attach  an  importance  and 
a  meaning  in  no  way  Intended.  It  is  the 
working  of  human  natnre  of  which  all  men 
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who  have  had  any  experience  in  the  trial  of 
cases  may  take  notice.  Between  the  con- 
trary winds  of  advocacy  a  Jaror  would  not 
be  a  man  If  he  did  not,  in  some  of  the  dis- 
tractions of  mind  which  attend  a  hard- 
fought  and  doubtful  case,  grasp  the  words 
and  manner  of  the  judge  as  a  guide  to  lead 
him  out  of  his  perplexity.  On  the  other 
band,  a  presiding  Judge  has  no  w^y  to  meas- 
ure the  effect  of  his  interruption.  The  very 
fact  that  he  takes  a  witness  away  from  the 
attorney  for  examination  may,  in  the  tense 
atmosphere  of  the  trial,  lead  to  great  prej- 
udice. 

"It  is  a  task  of  great  delicacy  and  much  dif- 
ficult? for  a  presiding  judge  to  so  cooduct  the 
examiaation  of  a  witness  that  nothing,  in  ei- 
ther the  tone  or  inflection  of  the  voice,  the  play 
of  the  features,  the  manner  of  propounding  or 
framing  the  question,  or  the  course  of  investi- 
gation pursued  in  the  examination  will  iudi- 
cate  to  the  jury  the  trend  of  mind  of  the  ques- 
tioner. An  extended  examination  of  a  witness 
by  the  court,  must  be  unfair,  unless  it  partakes 
partly  of  the  nature  of  a  cross-examination,  an^ 
though  great  skill  and  tact  and  perfect  faunes^ 
be  employed,  there  is  much  danger  the  impres- 
sion or  opinion  of  the  court  as  to  the  truthful- 
ness, candor,  and  reliability  of  the  witness  and 
as  to  the  weight  and  value  of  his  testimony  will 
be  manifested  to  the  jury.  Though  at  times  the 
court  may,  by  an  opportune  and  carefully  con- 
sidered question,  elucidate  a  point,  aid  an  em^ 
barrassed  witness,  or  facilitate  the  progress  ot 
a  trial  wlUiout  in  any  degree  influencing  the. 
jury  or  arousing  distrust  in  the  minds  of  the 
parties  or  their  attorneys,  yet  the  examination 
of  witnesses  is  the  more  appropriate  fuuction 
of  counsel,  and  it  Is  believed  the  instances  are 
rare  and  the  conditions  exceptional  in  a  hi^h 
degree  which  wUl  justifr'  the  presiding  judge  in 
entering  upon  and  coaanctlng  an  extended  ex- 
amination of  a  witness,  and  that  the  exercise 
of  a  sound  discretion  will  seldom  deem  sucb  ac- 
tion necessary  or  advisable."  Dunn  v.  People, 
172  111.  582,  00  N.  E.  137. 

**In  a  criminal  case  the  action  of  the  trial 
judge  in  subjecting  the  witnesses  of  defendant 
to  a  rigid  and  extended  examination  on  the  vi- 
tal points  of  the  defense,  or  in  catechizing  them 
at  length  as  to  their  knowledge  of  the  facts  as 
to  which  they  have  testified,  has  a  tendency  to 
discredit  tiiem,  and  is  prejudicial  error  requir- 
ing a  new  trial  in  case  of  conviction."  40  Cyc. 
2440. 

While  counsel  cites  many  cases  to  the  ef- 
fect that  an  exception  must  be  taken  before 
alleged  misoonduct  of  the  court  can  be  taken 
notice  of  on  appeal,  the  authority  is  not  apt 
or  pertinent.  As  said  in  the  case  of  State  t. 
Crofcts,  22  Wash.  245,  00  Pac.  403,  our  Con- 
stitution, In  80  tax  as  it  declares  that  a  Judge 
should  not  comment  upon  the  facts,  is  un- 
like the  Constitutions  of  other  states. 

"There  is  no  other  Coostitotion  that  we  have 
been  able  to  find  that  is  as  prohibitive  of  the 
action  of  the  court  in  this  respect  as  ours." 

The  principle  relied  on  has  been  decided 
by  this  court  in  the  case  just  cited.  It  was 
urged  that  misconduct  of  the  court  In  ques- 
tioning a  witness  could  not  be  taken  advan- 
tage of  In  this  court,  because  no  exceptions 
had  been  taken.  Judge  Dunbar,  whose  keen 
sense  of  fairness  and  Justice  was  never 
doubted  by  any  man,  wrote  the  oidnion, 
saying: 


"It  is  urged  by  the  respondent  that,  as  no  ex- 
ceptions were  taken  by  the  defendant  to  the 

auestions  propounded  by  Uie  judge  at  the  time 
ley  were  propounded,  under  the  general  rule, 
and  under  the  rulings  of  this  court,  no  basis  for 
a  determination  of  those  questions  in  this  court 
has  been  laid.  It  is  tme  that  the  ordinary  rule 
is  in  consonance  with  the  ruling,  frequently  an- 
nounced b^  this  court,  that  alleged  errors  will 
not  be  reviewed  without  they  are  excepted  to  at 
the  time  tHey  are  committed;  bat  we  do  not 
think  the  error  alleged  in  this  instance  falls 
within  the  rule,  not  that  the  rule  should  be  en- 
forced when  its  observance  would  tend  to  de- 
stroy the  very  object  for  which  the  objection  ia 
ordinarily  made.  An  attorney  is  placed  in  a 
delicate  position  under  such  circumstances.  It 
is  dangerous  for  him  to  enter  Into  a  controversy 
with  the  court  in  relation  to  matters  and  pro- 
ceedings which  the  court  itself  is  instituting. 
The  court  should  not  place  counsel  in  this  posi- 
tion without  It  becomes  absolutdy  necessary  for 
the  furtherance  of  justice.  In  this  case  the  de- 
fendant's counsel  had  to  choose  between  the 
probability,  or  at  least  the  possibility,  of  preju- 
dicing his  case  in  the  minds  of  the  jury  by  rea- 
son of  his  expressed  opposition  to  the  course 
pursued  by  the  court,  or  else  lose  the  benefit  of 
an  objection  which  he  was  entitled  to  make. 
We  do  not  think  counsel  should  be  compelled  to 
imperil  their  cause  In  the  lower  court  for  tha 
purpose  of  protecting  their  rights  in  the  appel- 
late court  •  •  •  There  are  different  ways 
by  which  a  judge  may  comment  upon  the  testi- 
mony, within  tiie  meaning  of  the  Constitution 
referred  to  above.  The  object  of  the  conatitw- 
tional  provision,  doubtless,  is  to  prevent  the 
jury  from  being  influenced  by  knowledge  con- 
veyed to  it  by  the  court  of  what  the  court's 
opinion  is  on  the  testimony  submitted.  The 
Constitution  has  made  the  jury  the  sole  judge  of 
the  weight  of  the  testimony  and  of  the  credibil- 
ity of  the  witnesses,  and  it  is  a  fact  well  and 
universally  known  by  courts  and'  practitioners 
that  the  ordinary  juror  is  always  anxious  to 
obtain  the  opinion  of  the  court  on  mutters 
which  are  submitted  to  his  discretion,  and  th^it 
such  opinion,  if  known  to  the  juror,  has  a  great 
influence  upon  the  final  determination  of  the 
issues." 

See,  also,  Knox  t.  Fuller,  23  Wash.  34,  02 
Pac.  131. 

[61  Appellants  undertook  to  prove  the  gen- 
eral reputation  of  the  witness  Magi^e  Bose 
for  morality  in  the  neighborhood  In  whldi 
she  lived.  The  court  sustained  an  obje^lfm 
to  this  form  of  proof.  Mag^e  Bose,  as  we 
have  said,  was  the  principal  witness  for  the 
state,  and  without  her  testimony  It  is  not 
likely  that  a  c<aiTlctlon  could  have  been  bad. 
The  testimony  was  competent  under  the  au- 
thority of  State  T.  Goella,  8  Wash.  '90,  28 
Pac.  28.  The  rule,  as  stated  Underbill 
In  his  work  on  Criminal  Evidence  (2d  ICd.) 
S237,  Is  as  follows: 

"Impeachment  by  showing  the  general  bad 
character  of  the  witness  aside  from  truthfulness. 
A  few  authorities  reject  all  evidence  to  prove 
the  good  or  bad  character  of  a  witness,  except 
BO  far  as  it  is  confined  to  his  reputation  for 
truthfulness,  or  the  reverse.  If  the  witness  pos- 
sessed no  tcnowlL-<l;;e  of  that  particular  trait  of 
character,  he  is  incompetent.  But  the  majority 
of  cases  allow  greater  latitude.  In  most  cases, 
evidence  involving  the  whole  moral  character  of 
the  witness  will  be  received  upon  the  reasonable 
theory  that  a  man  who  is  addicted  to  vicious 
habits,  or  who  is  prone  to  commit  Immoral  acta^ 
may  be  presumed  to  have  lost  lespect  for  trutb 
and  to  be  ready  to  perjuie  hinweU  whoi  it  is 
to  hia  interest  to  do  so. 
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The  prosecnttng  attorney  seeks  to  dlstli^ 
gaisb  the  Coella  Gsse.  He  says  that  the 
witness  was  there  udceil  npon  cro88-examliia> 
Hon  "If  she  wwe  not  a  prostitute,"  and  there 
is  a  greater  latitude  allowed  in  cross-exam- 
ination than  when  offering  independent 
proof.  We  nevertheless  believe  that  the  rein- 
station of  a  witness  for  immorality  may  be 
inqoired  into,  either  npon  cross-examination 
or  by  a  resort  to  general  reputation.  It  is 
not  the  manner  of  proof  that  concerns  the 
law  so  much  as  the  object  sought  to  be  at^ 
talned,  for,  as  said  by  tbis  court  in  the  Coella 
Case,  a  woman  cannot  ruthlessly  destroy 
that  quality  upon  which  most  other  good 
qualities  are  dependent,  and  for  wblcli,  above 
all  others,  a  woman  Is  reverenced  and  re- 
spected, and  retain  her  reputation  for  truth- 
lulnesfl  unsmirched.  We  can  mark  no  dis- 
tinction between  receiving  evidence  as  to  die 
reputation  of  a  witness  for  truth  and  verac- 
ity and  rec^vlng  evidence  of  reputation  as 
to  moral  character,  when  this  court  has  said 
tb&t  a  reputation  for  Immorality  Is  a  thing 
to  be  considered  when  passing  upon  the  cred- 
ibility of  a  witness. 

The  state  contends  that  the  case  of  State 
T.  Poyner,  57  Wash.  489,  107  Pac.  181,  Is  not 
In  point.  In  that  case  the  question,  "Do  you 
know  the  reputation  for  chastity  in  Cle  Elum 
of  Minnie  Black?"  was  asked  of  a  witness. 
GouDsel  say  that  the  question  was  proper  be- 
cause of  the  nature  of  the  crime  charged, 
which  was  that  the  defendant  associated  and 
oAablted  with  a  woman  not  his  wife.  On 
tbe  contrary,  it  la  evident  that  the  purpose 
of  the  testimony  was  to  create  a  reasonable 
SToaod  for  an  Inference  that  the  woman,  wbo 
was  a  witness  upon  the  trial,  was  not  a  per- 
son of  dependable  veracity.  If  It  were  not 
so,  th^  tbe  question  would  have  l>een  ir- 
Rlerant  and  Immaterial  to  the  issue,  for 
the  statute  then  in  force  mnde  one  so  cohab- 
iting guilty,  without  reference  to  the  char- 
acter of  the  woman  with  whom  he  cohabited. 

U  is  strenuously  contended  that  upon  the 
vhoie  case  there  is  not  enough  testimony  to 
sustain  a  conviction.  Tbe  case  comes  to  us 
with  a  statement  of  facts  and  record  com- 
prising some  2000  pages.  We  cannot  review 
tbe  facts  within  reasonable  compass.  It  Is 
CDough  to  say  that,  after  an  examination  of 
the  record,  we  are  of  the  opinion  that,  how- 
ever weak  the  testimony  may  be  as  viewed  by 
U)  appellate  court,  there  is  some  evidence 
which  would  carry  the  case  to  a  Jury. 

^ere  are  a  number  of  assignments  call- 
ing attention  to  incidents  attending  the  trial, 
Imt  not  going  to  the  substantive  facts  or  law 

■>(  the  case  which,  although  not  regarded  by 
as  sutRclently  prejudicial  to  warrant  a 

nversal,  should  not  occur  on  a  retrial. 
BcTcrsed  and  remanded  for  a  new  trial. 

OBOW,  O.  J.,  and  MORRIS,  GOSB.  and 
PARKER,  JJ„  concur. 


WILLIAMS  et  aL  T.  DOGKWILBB. 
(No.  1717.) 

(Supreme  Oonrt  of  New  Mezioo.   Dec  23, 
lfll4.) 

(SyUaiug  bv  the  Court.) 

1.  Appeal  ano  Ebbob  (§  1011*)— Findings— 

MOBTOAQB  FOBECLOS0BE— ATIOBNET's  FeES 

—Amount— Appeal. 

Where  the  (lueation  as  to  the  amount  of  re- 
covery by  plaintiff  as  attorney's  fees  upon  a 
suit  tiled  to  foreclose  a  real  estate  mortgage, 
securing  the  payment  of  a  promissory  note  tor 
approximately  $10,000,  is  auhmitted  to  the 
court,  upon  connictiug  evidence,  and  tbe  court 
awards  tbe  sum  of  $5<X),  and  tbe  award  ia  sus- 
tained by  the  evidence,  the  same  will  be  upheld 
on  appeal,  in  the  absence  of  evidence  showing 
oppression  or  collusion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^^Cent.  Dig.  §|  3983-3988;   I>ec.  Dig.  i 

2.  Appbai.  and  Ebbob  ({  1054*)— Kabmi^ss 
Ebbob— SuinciBNCT. 

In  cases  tried  before  the  court  the  erro- 
neous admi8si(Hi  of  testimony  will  afford  no 
ground  for  reversal  unless  it  is  apparent  that 
the  court  considered  such  testimony  in  deciding 
tbe  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and ' 
Error,  Gent.  Dig.  H  4185.  4186;   Dec.  Dig.  § 
1054.*] 

3.  BiLia  AND  Notes  (|  534*)  —  Attobney's 
Fees— Right  to  Uecoveb. 

Where  a  promissory  note  provides  for  tbe 
payment  of  a  reasonable  attorney's  fee,  if 
suit  be  brought  on  the  note,  or  if  attorneys  are 
employed  to  collect  the  same  upon  default  In 
the  payment  of  the  note,  or  other  condition 
broken,  and  the  note  is  placed  in  the  hands  of 
attorneys  for  coUection,  the  payee  of  the  note  is 
entitled  to  recover  from  the  payor  such  sum, 
as  attornei''s  fees,  as  be  has  paid,  or  become 
liable  to  pay,  to  the  extent  ox  the  reasonable 
value  of  such  serricea,  whether  tbe  note  is  paid 
in  cash,  or  a  new  note  is  executed  in  lieu  of 
the  past-due  obligation. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  IS  IMO,  1947;  Dec.  Dig.  i 
534.*] 

Hanna,  J,,  dtssenting. 

Appeal  fRKn  District  Oourt*  Santa  V6 
County;  E.  0.  Abbott,  Judge. 

Action  by  W.  A.  Williams  and  others 
against  AliOionse  Doekwiler.  ■From  judg- 
ment for  defendant,  plaintUBs  appeaL  Af- 
firmed. 

M.  T.  Dnnlavy,  of  Santa  F6,  for  appel- 
lants. E.  P.  Davles  and  Catron  &  Catron, 
all  of  Santa  Ffi,  for  appellee. 

ROBERTS,  O.  J.  Appellee  filed  suit 
against  appellant  to  foreclose  a  mortgage 
on  certain  real  estate,  given  to  secure  tbe 
payment  of  a  promissory  note  for  the  sum 
of  $9,000,  interest,  etc.,  allcRing  in  his  com- 
plaint that  Qpiiellant  had  failed  to  pay  in- 
terest and  taxes  due,  and  that  by  the  terms 
of  said  mortgage  deed  the  whole  sum  secured 
thereby  became  due  and  payable.  Tbe  note 
provided: 

"  •  •  •  And  if  the  same  shnll  not  be  paid 
when  due,  we  jointly  and  severally  promise  and 
agree  to  pay  all  costs  of  collection,  including 
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reaaooable  attorneT*!  fees,  tf  nit  be  brought  on 
this  note  or  if  attoraera  are  employed  to  col- 
lect the  same." 

The  mortgage  also  provided  for  tbe  pay- 
ment oC  attorney's  feea. 

E.  P.  Davles  was  employed  by  appellee  aa 
attorney  to  conduct  such  foreclosure  pro- 
ceedings, and  he  prepared  and  filed  the  com- 
plaint, held  frequent  conferences  with  appel- 
lee relative  to  the  suit,  made  certain  other 
Interested  parties  defendants,  and  Investigat- 
ed the  records  In  the  recorder's  office  for  the 
purpose  of  determining  other  Uena  that 
might  exist  against  the  real  estate  In  qnes- 
tion  and  briefly  tbe  legal  questions  likely 
to  arise  on  the  trial  of  the  cause.  He  also 
examined  certain  mortgagee  and  notes  pre- 
pared by  other  attorneys,  representing  Wil- 
liams. Appellee  made  no  special  agreement 
with  Davles  r^tlve  to  bis  charges  for  his 
services  in  the  case,  exsept  an  agreement 
that  Davles  would  cndy  charge  him  $100  in 
tbe  event  the  cause  was  compromised  and 
settled  on  or  before  February- 12. 1814.  The 
case  was  not  settled  by  that  date,  however, 
bat  was  subsequently  adjusted  1^  Williams' 
paying  appellee  a  certain  amount  In  cash, 
and  executing  a  new  note  and  mortgage  for 
tbe  balance,  at  an  increased  rate  of  Interest, 
but  appellant's  attorney  performed  no  far- 
ther legal  service  relative  to  said  litigation 
after  February  12th,  except  possibly  the  ex- 
amination and  approval  of  the  new  note  and 
mortgage.  By  the  terms  of  the  setUement  be- 
tween the  parties  it  was  agreed  t&at  appel- 
lant should  be  liable  ta  appellee  for  such 
attorney's  fees  as  appellee  should  he  requir- 
ed to  pay  bis  attorns,  which  was  to  be  sub- 
sequently adjusted  with  Hr.  Daviea.  Tha 
parties  were  unable  to  agree  upm  the 
amount  which  should  be  paid  Mr.  Davles, 
and  this  question,  upon  evidence  heard,  was 
submitted  to  the  district  Judge,  without  a 
Jury.  The  trial  court  found  tbat  $500  was 
the  amonnt  reasonably  owing  Mr.  Davles  by 
Mr.  Dodcwller,  and  entered  Jud^puent  against 
appellant  for  tbat  amount,  and  costs  of  suit 
From  this  Judgment  WUllama  appeals^  and 
by  his  assignment  of  errors  raises  the  fol- 
lowing questions:  (1)  That  the  court  erred 
in  rendering  Jndgmwt  for  $600  and  Interest 
thereon,  as  a  reasonable  attorney's  fee  for 
the  value  of  the  services  rendered  by  appel- 
lee's attorney;  (2)  that  the  court  erred  In 
allowing  the  appellees  attOTney  to  testify 
as  to  services  rendered  on  behalf  of  one 
Kerlee,  a  codefendant.  for  whi(ih  he  re- 
ceived a  fee;  (3)  tbat  the  court  erred  in 
basing  Its  Judgmmt  for  a  reasonable  at- 
torney's fee  upon  the  total  amount  of  the 
note  and  interest,  aa  the  evidence  showed 
that  appellee  recovered  only  $3,276.00  in 
cash,  talcing  a  new  note  tot  the  balance  due. 
These  questions  will  be  considered  in  the 
order  stated. 

[1]  1.  Had  appellee  effected  a  settlement 
with  appellant  prior  to  February  12, 1914,  he 
would  have  become  liable  to  bis  attorney 


for  only  tbe  sum  of  $100,  and  tbis  sum  would 
have  been  the  measure  of  ^  recovery 
against  appellant  toi  attorney's  fees.  The 
cause  was  not  adjusted  at  tbat  tlm^  bow- 
ever,  and  ut  coarse  aiq;>ellant's  attorney  was 
not  bound  by  bis  agreement  witb  Mr.  Dock- 
wiler,  and  was  entitled  to  tbe  reasonaUe 
value  of  bis  services.  As  DockwUer  was 
liable  to  Daries  tat  tbe  teasonaUe  value 
of  his  services,  be  was  entitled  to  recover 
from  Williams,  under  the  provlsl<nis  of  the 
note  and  mortgage,  such  reasonal^  mm  as 
he  should  be  required  to  pay  for  the  services 
rendered  in  the  fnreclosnre  salt,  ^le  par^ 
ties,  being  unable  to  agree  upon  the  amoont 
of  cmnpensatlon,  submitted  the  question  to 
the  oooM;  npmi  tbe  evideocSi  for  determina- 
tion. Ur.  Davles,  testified  In  detail  as  to  tbe 
various  services  performed  by  him  in  tiie 
foredosuze  innceedtng,  and  stated  tbat,  as  a 
favor  to  Hr.  Dockwller,  he  bad  agreed,  to  ao- 
c^t  $100  in  payment  for  services  rendered 
in  this  case,  if  a  settlement  was  effected  with 
WiUlams  at  a  stated  time ;  tbat  tbe  settle- 
mmt  was  not  agreed  upon  at  tho  time  stated, 
and  both  parties  to  the  suit  clearly  under^ 
stood  tbat  the  fee  to  be  paid  was  the  reastm- 
aUe  value  of  Davles'  services.  Upon  the 
questicm  as  to  what  tbe  reasonable  value  of 
the  serriees  was  worth  in  money,  appellee  In- 
troduced three  witnesses,  all  ratable  mem- 
bers ot  tbe  bar,  who  testified  that  tbe  service 
rendered  was  reasonably  of  the  value  of 
from  $600  to  $1,000.  Onweed  to  this,  ap- 
pellant produced  an  equiUly  reputable  mem- 
ber <^  tbe  bar,  who  testlfled  that,  consider- 
ing the  agreement  made  by  the  attorney  to 
accept  $100,  if  settlement  were  made  by  a 
certain  date,  which  was  not  made,  however, 
until  a  day  later,  $150  would  be  a  rea- 
sonable fee;  but,  Independent  of  any  agree- 
ment, he  thought  $260  would  be  fair  compen- 
sation for  tbe  sorvlce  actually  rendered. 
The  court,  aftw  bearing  all  the  evidence, 
found  that  $500  was  the  reasonable  value  of 
the  service  rendraed,  for  which  amount  Judg- 
ment was  entered.  This  was  a  question 
for  the  trial  court  to  determine,  upon  the 
evidence,  and  as  the  evidence  supports  the 
findings  in  this  regard,  we  cannot  Interfere. 
This  rule  Is  so  well  established  In  this  state 
that  the  citation  of  authority  is  hardly 
necessary.  We  cite,  however,  Tasquez  v. 
Spiegelberg,  1  N.  464;  Romero  r.  Desma- 
rais,  5  N.  M.  142,  20  Pac.  787 ;  Patterson  v. 
Hewitt,  11  N.  M.  1,  66  Pac.  552,  55  L.  R.  A. 
658;  Hancock  v.  Beasley,  14  N.  M.  23»,  91 
Pac.  735 ;  James  v.  Hood,  142  Paa  182. 

The  rule  stated  in  Thornton  on  Attorneys 
at  Law  (sectiffli  44d)  as  to  tbe  elements  which 
may  properly  be  considered  in  determining 
the  reasonable  value  of  the  services  of  an 
attorney  at  law,  is  as  follows: 

"It  may  be  said  ppnerally  that  it  Is  ciiBtomary 
to  coBsider:  (1)  The  ability,  PtandinK.  skill, 
and  experience  of  the  attome; ;  (2>  hia  rennta- 
tioD  BS  a  specialist  in  the  particular  line  of  pro* 
fesflional  businesa  In  which  be  was  retained: 
(3)  the  necessity  and  demand  for  bis  services; 
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(4)  the  natnre  and  character  of  the  controver- 
sy, the  questions  involved  therein,  and  the  im- 
portance of  the  litisaticm ;  (5)  the  responsibili- 
ty aBsumed;  (6)  the  time  and  labor  expended, 
and  the  benttBta  derived  therefrom;  (7)  the 
amount  Involved;  (8)  the  resolt;  and  (9)  any 
other  circumstance  attending  the  cause  whlcl), 
according  to  established  usage,  will  serve  as  a 
guide  in  determining  what  is  a  prdper  charge." 

The  same  author  further  sars  (section 

548): 

"Indeed,  it  la  a  matter  of  common  knowledge 
that  attorney's  fees  are  higher  in  aome  states 
than  in  others,  aud,  in  the  same  state  are  much 
higher  Id  large  cities  than  in  small  towns,  and 
frequently  there  is  a  marked  difference  in  this 
respect  even  between  cities  or  towns  of  eqaal 
size  and  importance." 

In  view  of  the  overwhelming  wel^t  of  the 
expert  evldmce  glvea  In  this  case  by  attor- 
n^8  familiar  with  the  charges  made  for  le- 
gal services  In  the  city  of  Santa  F6,  which 
fully  warranted  the  Jadgment  of  the  court, 
and  in  view  of  the  standing  of  these  attor- 
neys, one  of  whom  was  at  one  time  an  associ- 
ate justice  of  the  Territorial  SuprMue  Oourt, 
and  of  the  fact  that  the  trial  judge  was 
familiar  with  the  ability,  standing,  skill,  and 
experience  of  the  attorney  who  rendered  the 
services  in  question,  and  because  the  cause 
In  which  such  services  were  rendered  was 
pending  in  his  court,  and  his  presumed  knowl- 
edge of  the  charge  usually  made  in  his  dis- 
trict by  attorneys  for  similar  services,  It 
would  be  somewhat  presumptuous  for  this 
court  to  set  aside  the  allowance  aud  enunciate 
the  doctrine  that  we  will  determine,  regard- 
less of  the  evidence  and  the  findings  of  fact 
by  the  trial  court,  based  on  Its  supposedly 
superior  knowledge  of  the  actual  service  ren- 
dered and  the  charges  usually  prevailing  in 
that  locality  for  such  services,  the  amount  of 
compensation  which  should  be  allowed  attor- 
neys In  all  cases  wherein  such  question  comes 
before  us  for  determination. 

In  the  case  of  Forrester  &  MacGinniss  v. 
B.  &  M.  Co.,  29  Mont  397,  74  Pac.  1088,  the 
court.  In  discussing  a  similar  question  said : 

"The  amount  to  be  allowed,  however,  was  a 
natter  for  the  trial  court  to  determine  in  the 
first  instance  from  all  the  facts  and  circum- 
stances in  evidence.  8  Eoc  Law,  423.  There 
was  a  conflict  in  the  testimony,  and  the  deter- 
mination of  the  trial  court,  being  supported  by 
evidence  which  it  deemed  credible,  wul  not  be 
disturbed  on  anHntL" 

In  the  caw  aC  Farmera'  Loan  ft  Trust  Co. 
et  al.  T.  HcClnie,  78  Fed.  209. 24  O.  O.  A.  64, 
the  mle  announced  by  Judge  Sanborn  Is 
•tated  In  die  ayllabua,  as  foUows: 

"When  the  question  of  the  value  of  the  servic- 
es of  a  solicitor,  rendered  fn  a  suit  for  the  fore- 
closure of  a  mortgage,  has  been  decided,  upon 
conflicting  evidence,  by  the  court  in  which  the 
suit  is  pending,  and  which  Is  familiar  with  the 
proceedings  therein  and  the  amount  of  services 
rendered,  such  decision  will  not  be  disturbed 
by  an  appellate  court,  in  the  absence  of  an  ob- 
TuniB  error  of  law,  or  a  serioua  and  important 
mistake  In  the  oonddeiation  of  the  evidence." 

In  the  ease  of  Warren  Deposit  Bank  t. 
Barclay,  60  S.  W.  858,  the  Koitncky  Court  of 
Appeals  was  asked  to  review  an  allowance 
made  the  attorney  of  an  administrator  for 


serrlcea  rendered.  The  court,  among  other 
reasons  stated,  for  not  Interfering  with  the 
allowance  made,  said : 

"And,  having  before  it  [the  trial  court]  the 
record  of  the  proceedings  involving  the  appoint- 
ment of  the  administrator,  and  being  more  fa- 
miliar with  the  standing  of  the  attorney,  his 
ability,  and  the  customary  charges  allowed  and 
collected  at  that  bar  and  in  that  community 
for  similar  serviceB,  we  are  disinclined  to  in- 
terfere with  his  finding." 

It  is  true,  as  appellant  contends,  appellee 
was  only  entitled  to  recover  such  sum  as  he 
bad  become  liable  for  as  attorney's  fees  on 
account  of  the  default  of  appellant,  and,  if  he 
had  Incurred  no  liability,  no  recovery  in  this 
regard  could  be  had.  The  reasonable  value 
of  the  service  rendered  by  appellee's  attor- 
ney was  a  fact  to  be  proved,  like  any  other 
fact  in  a  case,  and  the  burden  was  on  appel- 
lee to  estabUah  appeUant's  liability.  To  this 
end  evidence  was  Introduced,  which,  as  we 
have  shown,  clearly  justified  the  Jndgmoit  en- 
tered. This  being  so,  and  there  being  no  evi- 
dence of  oppression  or  collusion,  tbla  court 
cannot  set  aside  the  judgment  on  the  grounds 
urged. 

[1]  2.  In  conaldeilng  appellant's  second 
proposltl<m  It  la  perhaps  advisable  to  set  out 
the  claimed  objectionable  testimony  In  full, 
for.  If  as  claimed  by  appellee,  the  services 
were  a  part  of  the  duties  which  Davies  owed 
appellee,  by  reason  of  his  employment  It  was 
proper  for  the  court  to  consider  such  services 
in  fixing  the  compensation  which  Davies  was 
entitled  to  recover  from  appellee,  notwith- 
standing the  services  so  performed  might 
have  resulted  in  a  benefit  to  some  other  per- 
son, for  It  Is  to  be  presumed  that  the  court 
would  take  Into  consideration  any  fee  which 
appellee's  attorney  was  entitled  to  collect 
from  some  other  source  In  fixing  the  amount 
he  would  be  entitled  to  receive  from  appellee, 
and  would  reduce  the  same  accordingly.  The 
claimed  objectionable  evidence  was  as  fol- 
lows: 

"Q.  Can  you  recall  other  matter  or  any  other 
work  performed  in  connection  with  this  case? 
A.  I  prepared  a  brief  upon  the  proposition  as 
to  whether  or  not  the  mortgagee  could  bold  the 
subsequent  purchaser  to  the  payment  of  all  the 
indebtedness  which  was  covered  by  the  mort- 
gage, the  subsequent  purchaser,  Kerlee,  having 
purchased  from  WUliama  with  constructive  no- 
tice that  this  mortgage  of  $9,000  and  interest 
and  taxes  covered  this  property  which  he  bought 
from  Williams.  Q.  For  whose  benefit  was  this 
last  work?  A.  It  was  for  the  primary  benefit 
of  the  mortgagee,  of  course.  Q.  Did  you  pre- 
pare any  other  papers?  A.  I  prepared  a  release 
of  the  contract  of  purchase  between  Williams 
and  hifl  wife,  Kerlee  and  his  wife  and  mother- 
in-law,  in  order  to  clear  the  record  so  that  this 
deal  could  go  through  and  be  consummated  and 
leave  the  matter  in  proper  shape  on  the  records 
of  tile  court  Q.  What  other  papers,  If  any, 
did  you  prepare?  A.  I  prepared  a  mortfcage, 
two  mortgages  in  fact,  and  worked  ont  difficult 
technical  descriptions  so  that  Mr.  Kerlee  and 
his  wife  could  give  mortgages  back  to  Williams 
and  thus  make  possible  a  consammation  of  the 
settlement  between  Dockwiler  and  Williams." 

Hie  ground  of  objection  Interposed  to  each 
of  the  above  questional  and  ot  the  motion  to 
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■crtrike  oat  the  answers  thereto,  was  that  the 
services  above  shown  were  all  performecl  for 
Kerlee  and  hla  two  defendants  In  interest, 
whom  Davies  also  represented. 

The  contract  of  purchase  between  Wll- 
llams  and  Eerlee  Is  not  Incorporated  In  the 
record.  From  the  answer  to  the  first  ques- 
tion It  is  not  clear  as  to  whether  the  attorney 
briefed  the  question  as  to  whether  the  mort- 
gagee would  be  required  to  first  exhaust  the 
real  estate  still  standing  in  Williams'  name, 
before  proceeding  against  the  land  purchas- 
ed by  Kerlee,  or  whether  he  was  seeking  to 
ascertain  whether  the  mortgagee  could  hold 
Kerlee  to  the  payment  of  all  the  Indebtedness 
owing  by  Williams  to  Dockwller,  in  the  event 
the  proceeds  of  the  sale  of  the  ^nd  failed  to 
satisfy  the  same.  However  this  may  liave 
been,  certainly  the  attorney  properly  prepar- 
ed himself  upon  the  l^al  propositions  which 
might  arise,  and  this  duty  he  owed  to  Dock- 
wller. 

The  release  and  the  mortgages  which 
Davies  testified  be  prepared  were  necessary 
in  order  to  effect  the  settlement  between 
Williams  and  Dockwiler,  and  we  fall  to  see 
wherein  the  court  erred  in  refusing  to  strike 
out  this  testimony. 

Appellant  also  contends  that  the  hypotheti- 
cal questions  propounded  to  the  witnesses  for 
appellee  Included  certain  services  i>erformed 
for  Kerlee.  Only  one  of  the  questions  will 
be  incorporated,  t>ecau&e  all  the  questions  in- 
cluded the  same  enumeration  of  services  per- 
formed. The  following  is  the  question  pro- 
pounded to  Mr.  Charles  G.  Catron: 

"Q.  Mr.  Ca'tron,  In  event  that  a  client  should 
come  to  you  with  a  note  aggregating  $10,200,  or 
thereabouts,  principal  ana  intercBt,  together 
with  a  mortgage  securing  the  same,  and  employ- 
ed you  to  foreclose  the  mortgage  aud  recover  on 
the  note,  and  that  you  first  conferred  with  the 
plaintifiF  fully  advising  him  as  to  bis  rights  and 
aa  to  the  foreclosure ;  that  on  a  subsequent 
date  you  again  had  a  conference  with  your  cli- 
ent in  reference  to  the  foreclosure  proceedings, 
advising  blm  further  in  the  matter  and  having 
in  the  meantime  given  the  matter  considerable 
study ;  that  again  at  a  later  date  you  prepared 
a  complaint  and  filed  the  same  and  had  sum- 
mons issued ;  that  still  later  you  prepared  a  lis 
pendens  and  filed  the  same ;  that  you  attempted 
to  get  service  of  the  summons  at  the  residence 
of  the  defendant,  some  five  or  six  miles  from 
town,  and  later  did  obtain  summons  od  two  of 
the  defendants  and  the  wife  of  one ;  went  to  see 
liCo  Herach  to  find  out  whether  or  not  he  had 
filed  involuntary  bankruptcy  proceedings  against 
the  defeadant;  had  practically  daily  consulta- 
tions with  the  plaintiff  between  January  the 
25th  to  the  following  February  28th  concerning 
the  case;  subsequently  examined  the  abstract 
of  title  to  the  property  involved,  examined  and 
passed  upon  two  mortgaRes  which  had  been  pre- 
pared by  the  counsel  for  defendant:  spent  a 
whole  day  ascertaining  tbe  correct  description 
of  the  property  to  be  included  in  the  new  mort- 
gage—what, in  your  opinioD,  considering  the 
premiscH,  would  be  a  reasonable  attorney's  fee?" 

The  question  itself  answers  this  conten- 
tion. All  the  services  enumerated  were  ei- 
ther in  preparing  and  filing  the  complaint, 
procorlng  service  of  summons,  etc.,  or  in  per- 
fecting a  settlement  of  the  litigation.  For 


all  these  services  Docbwtler  was  liable  to 
Davies,  and  he  could  recover  the  reasonable 
value  of  the  same  from  Williams. 

But  assuming  the  evidence  as  to  the  prepa- 
ration of  the  brief,  the  release  of  the  con- 
tract of  purchase  and  the  two  mortgages  to 
have  been  'incompetent,  under  the  rule  es- 
tablished in  this  jurisdiction,  it  will  be  pre- 
sumed that  the  court  ultimately  disregarded 
the  testimony,  unless  it  is  apparent  that  the 
court  considered  the  same  in  dedding  the 
case. 

In  the  case  of  BadcIUEe  t.  Chaves,  15  N.  M. 
258,  110  Fac.  689,  Justice  Pope  stated  the 
rule  as  follows: 

"In  cases  tried  before  the  court  the  erroneous 
admission  of  testimony  will  afford  no  ground 
for  reversal  unless  it  is  apparent  that  the 
court  considered  such  testimony  in  deciding  the 
<  ase.  Lynch  v.  Grayson,  5  N.  M.  487  [25  Pac. 
902];  [Grayson  v.  Lynch]  163  U.  S.  468  [16 
Sup.  Ct.  1064,  41  L.  Ed.  230]."  See,  also. 
Refiling  v.  Brainard  (Sev.)  144  Pac.  167 ;  Smith 
V.  Scott,  51  Wash.  830,  98  Pac.  763;  Alexan- 
der V.  Wellington,  44  C<^o.  388,  98  Pac.  ^1. 

In  this  case  there  is  nothing  to  Indicate 
that  tbe  court  considered  such  testimony  in 
deternilDlng  the  amount  of  recovery.  The 
hypothetical  questions  propounded  to  the  wit- 
nesses who  testified  as  to  the  value  of  the 
services  rendered  by  appellee's  attorney  as 
shown  did  not  Include  any  of  the  services 
rendered  by  said  attorney  for  Kerlee.  It 
may  be  argued  that  in  examining  tbe  mort- 
gages, executed  by  Williams  and  Kerlee  to 
Dockwller,  for  the  $7,000,  It  was  the  duty 
of  Davies,  as  Kerlee's  attorney,  to  examine 
and  pass  upon  the  sufficiency  of  the  same. 
But  this  assumption  is  erroneous,  for  Davies 
when  acting  for  Kerlee,  owed  no  duty  to 
Dockwller.  As  Dockwller's  attorney,  how- 
ever, it  was  his  duty  to  see  that  the  mort- 
gages, securing  the  new  notes  for  the  $7,000. 
were  in  proper  form  and  correctly  described 
the  real  estate  Intended  to  be  included 
therein. 

[3]  3.  Appellant  contends  that  where  a 
note  provides  for  the  payment  of  an  attor- 
ney's fee  in  the  event  that  the  note  Is  col- 
lected, the  taking  of  a  new  note  Is  not  a 
collection  within  the  provision.  Assuming, 
without  so  deciding,  that  the  above  is  a  cor- 
rect statement  of  tbe  law,  the  principle  has 
no  application  to  this  case.  The  note,  upoa 
which  this  suit  was  brought,  provided  for  the 
payment  of  a  reasonable  attorney's  fee,  "If 
suit  be  brought  on  this  note  or  if  attorneys 
are  employed  to  collect  the  aamfc"  Under 
this  provision  appellee  was  entitled  to  recov- 
er from  appellant  the  reasonable  value  of 
bis  attorney's  ^rvices,  where  he  had  placed 
the  note  In  the  hands  of  an  attorney  for  cd- 
lection,  upon  default  in  tbe  payment  of  the 
note,  or  other  condition,  provided  appellee 
was  liable  therefor.  Appellant  cites  the  case 
of  Da\ia  v.  Cochran,  76  Miss.  439,  24  South. 
168,  but  in  this  case  the  note  only  provided 
for  the  paym^t  of  the  fee  'if  not  paid  at 
maturity  and  If  collected  hr  an  attorDey." 
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Tbls  proTlslon  la  Quite  different  from  that 
contained  in  the  note  in  this  case. 

Id  the  case  of  Moore,  Adm'x,  t.  Staser  et 
aL,  6  Ind.  App.  364,  33  N.  E.  665,  the  court 
said: 

"When  a  part;  execnting  a  note  containing  an 
ODcondidonal  agreement  to  pay  attorney's  fees, 
whether  the  amount  is  a  stated  per  cent,  or 
nndetermlned,  bag  failed  to  meet  his  obligation 
when  due,  and  the  payee,  in  good  foith,  and  be- 
cause he  deema  it  neceaaary  eo  to  do  in  order  to 
enforce  collection,  placea  the  note  in  the  hands 
of  an  attorney  at  law  for  collection,  who  ren- 
ders profesaifHial  sendcea  in  and  about  the  col- 
lection thereof,  either  br  suit  or  otherwise,  be 
must  pay,  in  addition  to  the  principal  and  in- 
terest, such  reasonable  attorney's  fees  as  shall 
be  sufficiently  adequate  to  compenaate  him  for 
the  services  rendered  in  order  to  discharge  the 
obligation." 

See,  also,  Morrison  v.  Ornbaun  et  aL,  30 
MonL  111,  76  Pac.  953. 

Where  a  provision  in  a  note  limits  the 
amount  of  recovery  to  a  stated  sum,  or  a 
named  percentage,  of  course  there  can  be  no 
recovery  In  excess  of  such  sum  or  percentage, 
regardless  of  the  amount  the  payee  may  be 
required  to  pay  for  the  services  rendered. 
But  where  a  promissory  note  provides  for 
the  paymrat  of  a  reasonable  attorney's  fee, 
If  suit  be  brought  on  the  note,  or  if  attorneys 
are  employed  to  collect  the  same,  upon  default 
In  payment  of  the  note,  or  other  condition 
broken,  and  the  note  Is  placed  in  the  hands 
of  an  attorney  for  collection,  the  payee  of  the 
note  Is  entitled  to  recover  from  the  payor  such 
snm,  or  attorney's  fees,  as  he  has  paid,  or 
becomes  liable  to  pay,  to  the  extent  of  the 
reasonable  value  of  such  services,  whether 
the  note  is  paid  In  cash,  or  a  new  note  Is  ex- 
ecated  In  lien  of  the  past  due  obligation. 

Finding  no  available  error  in  the  record, 
the  case  must  be  afBrmed ;  and  it  is  so  or- 
dered. 

PABKEIR,  J.,  .concurs. 

BANNA,  J.  (dissenting).  I  find  It  impossi- 
ble to  agree  that  the  majority  opinion  In  this 
ease  correctly  states  the  law  in  holding  tliat, 
la  eases  tried  before  the  court,  tba  erroneous 
admission  of  testimony  vlU  afford  no  ground 
for  reversal,  unless  it  Is  apparent  that  the 
court  considered  such  testimony  In  deciding 
the  case.  Not  can  I  agree  that  the  principle 
of  law,  even  though  correctly  stated,  Is  ap- 
plicable to  tbe  facts  in  this  case.  My  objec- 
tion to  the  principle,  as  stated,  la  that  It  is 
not  siffldently  clear  that  the  application  of 
Ok  rale  is  not  to  be  made  In  any  case  where 
erldeoce  has  been  erroneously  admitted,  un- 
less it  plainly  appears  that  such  erroneous  ad- 
DiisBloa  of  evidence  was  harmless  or  wltliout 
prejudice  to  the  party  complaining.  Tbe  Ter- 
ritorial Supreme  Court,  in  the  case  of  Lynch 
T.  Grayson,  5  N.  M.  487,  25  Pac.  992,  upon 
which  is  based  the  ruling  of  the  same  court 
in  the  case  of  Badcllfife  v.  Chaves,  15  N.  M. 
268,  no  Pac.  699,  correctly  stated  the  ruling 
u  it  Is  fidlowed  by  those  Juriadictl<ms  ad- 


hering thereto,  and  qualified  the  principle  as 
I  believe  it  should  be  qualified,  IC  given  force 
and  effect;  the  court  saying  In  the  case  of 
Lynch  T.  Grayson: 

"And  in  a  trial  by  a  court  *tiie  admisslcai  of 
Incompetent  evidence  at  a  trial  below  ia  no 
cause  (or  reversal,  if  it  could  not  possibly  have 
pr^diced  the  other  party.' " 

When  such  condition  appears.  It  may  be 
presumed,  perhaps,  that  the  trial  court  did 
not  consider  the  objectionable  testimony  in 
deciding  the  case,  although  such  presumption 
might  be  seriously  questioned.  It  has  been 
said  that  no  rule  Is  hetter  settled  than  that 
where  error  is  shown  Injury  Is  presumed, 
unless  the  contrary  appears  affirmatively. 
Hayne,  New  Trial  and  Appeal,  {  287. 

This  is  not  the  ground  of  my  objection  to 
the  rule  as  enunciated,  however,  except  in  so 
far  as  it  Indicates  that  the  rule  is  not  based 
upon  a  presumption  that  the  court  did  not 
consider  the  Inadmissible  evidence,  but  rath- 
er that  the  true  test  of  the  rule  Is  whether  or 
not  the  error  complained  of  was  harmless. 
I  am  aware  that  the  grounds  set  out  In  the 
opinion  may  be  so  considered  to  Indicate  that 
In  the  opinion  of  the  court  the  error  was 
harmless,  and  the  opinion  wonld  thereby 
qualify  the  rule,  as  I  contend  It  should  be 
qualified.  But  this  does  not  make  the  state- 
ment of  the  principle  less  objectionable,  as 
the  qualification  does  not  therein  appear,  and 
must  be  arrived  at  by  considering  the  applica- 
tion of  the  principle  to  the  facts  of  the  case. 

The  authorities  which  I  have  examined  up- 
on this  point,  without  exception,  so  far  as  I 
have  found,  deal  with  the  admission  of  evi- 
dence where  the  question  arose  during  the 
stress  of  the  trial,  and  the  trial  judge  was 
called  upon  to  pass  upon  the  question  relating 
to  the  admission  of  evidence  without  time  for 
reflection  or  study,  and,  it  subsequently  de- 
veloping that  the  court  hod  erred  for  tech- 
nical reasons,  and  that  such  error  was  not 
prejudicial,  tbe  appellate  court  has.  In  effect, 
said  that  the  evidence  could  not  be  consider- 
ed because  Inadmissible,  but  the  party  com- 
plaining not  having  been  harmed  by  Its  ad- 
mission, the  verdict  or  Judgment  would  not 
be  disturbed. 

As  stated  in  2  B.  O.  L.  f  205,  at  page  250, 
where  a  largo  number  of  cases  are  quoted  in 
a  note  to  tbe  text — 

"the  broadness  of  the  statement  of  tbe  harmless 
error  doctrine,  however,  necpssarily  leaves  room 
for  dispute  about  the  prt>judicial  eflFect  of  a 
certain  species  of  evidence,  tmd  no  hard  and 
tOBt  rule  can  be  laid  down  as  to  what  errors  can 
be  deemed  harndess." 

It  seems  to  me,  however,  that  a  sound 
test  as  to  whether  tbe  admission  of  the  evi- 
dence was  In  fact  harmless  might  reet  upon 
the  inquiry  as  to  whether  or  not  the  objec- 
tionable evidence  was  given  weight  or  taken 
Into  consideration  In  making  findings  or  ren- 
dering judgment  Ordinarily,  where  the 
court  had  simply  ruled  on  the  admission  of 
the  objectionable  eridence,  in  advance  of  its 
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admlssioii,  It  would  be  natnrally  presumed 
that  the  conrt  had  subsequently  disregarded 
It.  But  In  this  case,  after  the  court  had 
ruled  upon  the  objectionable  evidence,  and 
at  the  close  of  plainUfTs  case,  the  d^oid- 
aut  moved  to  strike  such  evidence,  renewing 
his  objections  as  set  out  when  objection  was 
urged  to  Its  admission.  The  court,  upon 
consideration  of  this  testimony,  refused  to 
strike  the  evidence.  This  would  Indicate 
that  the  court  did  consider  the  Inadmissible 
evidence.  The  evidence  in  question.  It  Is 
contended  by  appellant,  went  to  Aow  that 
some  of  the  services  rendered  by  the  attorney 
for  appellee  had  been  actually  rendered  for 
codefendants  of  Williams,  and  that  therefore 
WlUlams  was  not  liable  for  tlie  services  so 
rendered. 

The  question  before  na  now,  as  was  before 
the  district  court.  Is  to  determine  wtuther  the 
fee  claimed  by  the  attorney  was  a  reasonable 
fee,  for  the  services  rendered,  the  burden  be- 
ing upon  the  attorney  to  prove  such  services, 
as  well  as  the  reasonableness  of  the  fee.  If 
It  be  true  that  the  services  rendered  were 
performed  for  one  of  the  codefendants,  the 
other  defendant,  appellant  here,  not  being 
liable  therefor,  and  such  services  have  been 
taken  Into  consideration  In  arriving  at  the 
amount  of  the  Judgment  In  this  case,  the  evi- 
dence in  question  cannot  be  said  to  be  harm- 
less. This  was  not  a  case  where  all  the  evi- 
dence was  simply  cumulative,  but  Is  a  case 
where  all  the  evidence,  taken  together  upon 
the  question  of  services  performed,  would 
necessarily  be  considered  In  making  up  the 
gross  amount  allowed  and  given  as  a  Judg- 
ment In  the  case,  and  therefore  it  cannot  be 
said  that  It  Is  not  apparent  that  the  court 
considered  such  testimony.  Nor  do  I  agree 
that  the  hypothetical  question  propounded  to 
the  witnesses  who  testified  as  to  the  value  of 
the  services  did  not  Include  any  of  the  serv- 
ices rendered  by  said  attorney  for  the  code- 
fendant,  Kerlee. 

It  Is  my  conclusion,  after  a  careful  exam- 
ination of  numerous  authorities,  and  T  think 
this  Is  borne  out  by  the  opinion  of  the  Unit- 
ed Stat§s  Supreme  Court  iu  the  case  of  Gray- 
son V,  Lynch,  163  U.  S.  468,  16  Sup.  Ct.  1064, 
41  L.  Ed.  230,  that  the  real  reason  why  the 
appellate  court  will  not  set  aside  the  find- 
ings or  the  Judgment  and  order  a  new  tri- 
al for  the  admission  of  incompetent  evidence 
is  that  there  is  other  corapotont  evidence  to 
support  the  conclusion  arrived  at,  aside  from 
the  question  that  the  incompetent  evidence 
was  harmless,  and  I  do  not  think  that  any 
case  where  the  conditions  existed  should  be 
sustained  unless  It  does  clearly  appear  that 
there  Is  competent  evidence  to  support  the 
conclusion.  This  being  true,  the  rule  Is  not 
applicable.  In  my  opinion,  to  the  present  case, 
because,  as  stated,  this  evidence,  with  all  the 
other  evidence  as  to  services,  must  have  been 
considered  together  as  making  up  tbe  amount 


found  by  the  trial  court  to  be  due  ttie  attor- 
ney for  the  services  peifbrmed.  It  is  not  a 
question  of  whether  the  attorney  was  entitled 
to  the  fee  allowed  for  performing  the  otlier 
services,  outside  of  the  services  to  Kerlee, 
<m  tbe  ground  ttiat  yon  can  disregard  tliia 
evidence  because  of  other  evidence  remain- 
ing to  prove  that  he  was  ^titled  to  tbe  same 
fee.  Alt  tbe  evidence,  taken  as  a  whole, 
was  found  to  Justify  the  fee  of  fSOO  allowed, 
and  If  you  are  compelled  to  disregard  tbe 
te8tim<my  as  to  a  portUai  of  the  services,  he 
loses  his'  right  to  recover  flie  amount  (tf  the 
jDd^ent 

Some  courts  have  gone  so  far  as  to  hold 
that  in  cases  of  trial  by  the  court  without  a 
Jury,  the  admission  of  ill^I  evidence  raises 
a  preaumptloB  of  Injury,  and  requires  a  re- 
versal of  Judgment,  unless  tiie  remaining  evi- 
dence is  without  coDfliet,  and  is  snfllclent  to 
support  the  Judgment  wltBont  giving  con- 
sideration to  the  obJecttonaUe  erldeDCe. 
First  Nattonal  Bank  Tallad^  t.  GhaflBn,  118 
Ala.  246,  24  South.  80;  Miller  T.  Mayer,  124 
Ala.  434,  26  South.  802. 

Other  cases  to  the  same  effect  could  be 
dted,  but  It  is  unneceBsaxy  and  unimportant 
to  do  so. 

In  this  case  tbe  remaining  evidence  Is  not 
without  conflict  and.  In  my  o^nion,  Is  not 
sufficient  to  suiq^ort  Che  Judgment,  altboo^ 
my  principal  objection  to  the  rule  as  an- 
nounced by  this  court,  is  upon  the  ottier 
grounds  stated. 

The  evidence  In  this  record  discloses  that 
the  attorney  prepared  and  filed  a  complaint, 
held  frequent  conferences  wiCh  appellee  rel- 
ative to  the  suit,  made  certain  Interested 
parties  defendant,  and  Investigated  ttie  rec- 
ords in  the  recorder's  office  for  the  purpose 
of  determining  other  Hens  that  might  exist, 
briefed  some  legal  questions  likely  to  arise 
on  tbe  trial  of  the  case,  examined  oertatu 
mortgages  and  notes  prepared  by  other  attor- 
neys after  the  case  had  beea  settled  by  the 
parties,  and  contended  that  these  services 
were  worth  $1,000,  and  upwards,  and  has 
been  ^ven  a  Judgment  for  (BOO,  whlcti.  In 
my  <q)lnlon.  Is  clearly  excessive  In  View  of 
all  tbe  circumstances  of  tbe  case  as  disclosed 
by  the  record,  and  is  so  clearly  so  as  to  close- 
ly approximate  (q)presslon  and  Justify  the  re- 
versal of  the  Judgment,  which,  in  my  opin- 
ion. Is  Uie  disposition  that  should  be  made 
of  this  case. 

GROSS,  KGLIiT  &  GO.  v.  BIBO  et  at 
(No.  1631.) 

(Supreme  Court  of  New  Mexico.   Dec.  2,  1914.) 

(BylUibUB  by  the  Court.) 

1.  CoNTBACTs  (S8  98,  274*)— REScrasioir  n>B 
Fbaud— Whkit  Eetected. 
A  transHctlon  which  is  capable  of  being  re- 
scinded CD  tbe  ground  of  fraud  is  to  be  treated 
as  good  until  rescinded,  and  not  as  bad  antil 
confirmed ;  but  such  contract  Ib  not  to  be  con- 
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tfdered  o  EMdnded  only  u  of  tbe  date  of  the 
decree  of  the  court  setting  the  transaction  aside, 
but  ai  of  the  date  of  the  unequiTocal  and  open 
decIarati<Hi  of  the  injured  party  that  he  de- 
mands a  resclasioa.  followed,  upon  a  t^oial,  b7 
a  prompt  application  to  the  courts. 

[Eld.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  H  447,  1202-1206;  Dec.  Dig,  8S 
96,  2T4.*I 

2.  Couposmoifs  WITH  Cbbditobs  (I  20*)— 

AoiEEHEIfP— SeORIT  PrKFXBENCB  —  SXBCIB- 
BION  or  GOHTBADT. 

A  secret  preference  ffiven  to  one  of  the 
oeditoiB  suniinK  a  composltiou  agreement^  in 
order  to  induce  nim  to  assent  to  the  same,  ren- 
ders the  compoirition  agreement,  as  to  the  inno- 
cent creditors  who  sign  the  same,  voidable  only, 
and  audi  contract  continnee  in  full  force  and 
effect  until  the  fraud  Is  dlscorered,  and  the  elec- 
tion to  rescind  Is  exercised. 

[ISA.  Note^For  otAer  ease*,  see  Compoaltiona 
with  Crediton,  Cent  Dig.  H  88-^;  Dee.  Dig. 
S  20.*] 

8.  CoifTBACTS  (I  EiO*)  —  CONSIDBIUTIOII  «  TA- 

LIDITT— MESnNO  OT  MiNDS. 

Consideration,  like  every  other  feature  and 
element  of  a  contract,  is  a  matter  of  agreement, 
npon  wUcb  the  minds  of  the  contracting  par- 
tfee  must  meet  and  agree. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  J  222 ;  Dec.  Dig.  }  BO.*] 

4.  CoMPOsmoKa  with  Gbsdetobb  (H  8, 22*)— 

AOBEEUBNT—  CONBXDEBAnON  —  M^QEnNQ  07 
MlNDB. 

Hence,  where  B.'s  creditors  signed  a  com- 
position agreement,  whereby  they  agreed  to  ac- 
cept 85  per  cent,  of  their  claims  against  him  in 
fall  settlement,  but  the  signature  of  M.,  one  of 
inch  crediton,  was  obtained  by  B.'s  agreeing  to 
jure  him  secret  preference  of  IS  per  cent,  and 
0.,  another  of  his  creditors  who  hkd  signed  the 
agreement,  upon  being  paid  the  35  per  cent, 
provided  for,  demanded  of  6.  that  he  execute 
and  deUver  to  him  promissory  notes  for  the 
85  per  cent,  which  was  done,  but  Q.  at  that  time 
had  no  knowledge  of  the  secret  preference  given 
M.,  and  did  not  base  his  demand  npon  that  fact 
hnt  such  fact  caused  B.  to  execute  the  notes, 
beeanse  of  his  fear  that  G.  would  unearth  the 
frsDd,  and  all  the  creditors  would  attempt  to 
avi^d  the  composition,  held,  that  the  minds  of 
the  contracting  parties  did  not  meet  and  agree 
upon  the  consiaeration,  Beld,  further,  that 
While  G.,  upon  discovering  tM  fraud,  could 
svoid  the  transaction,  and  recover  the  balance 
of  his  claim,  such  fraud,  when  discovered, 
woald  not  relate  back  to  the  execution  of  the 
notes,  and  supply  a  consideration  which  was  not 
the  consideradon  npon  which  the  minds  of  the 
parties  met  and  agreed. 

[Ed.  Note.— For  other  cases,  see  ComsKtsitions 
with  Creditois,  Cent  Dig.  g}  8,  64-67:  Dec. 
Dig.  H  8,  22.*] 

6;  Release  (§  38*)— SuBSEQttEirr  Pbomisx  to 
Pat— Effect  to  Retivb  Debt— Consideba- 
TiON  fob  New  Pbouxbe. 

After  the  voluntary  release  of  a  debt,  an 
express  promise  does  not  revive  it  nor  does  it 
form  a  sufficient  consideration  to  support  a  new 
promise, 

[Ed.  Note.— For  other  cases,  see  Seleaac. 
Cent  Dig.  H  49,  50;  Dee.  Dig.  1  38.*] 

6i  COIfTBACTB  ft  116*)— AOBBBMBWr  TO  KS- 
FHAIN  FBOH  COHPBTITiyB  BUSINESS— PUB- 
LIC PoLicr. 

A  naked  agreement  by  one  party  not  to 

engage  in  business  In  competition  with  another 

pirty  is  in  contravention  of  public  policy,  and 

therefore  void. 
[Ed.  Note.— For  other  cases,  see  Contracts, 

Cent  Dig.  K  542-{t62 ;  Dec.  Dig.  $  116.*] 


7.  OOHTBACTB  ft  116*)— RCSIBAZBtT  07  TBADK 

—Sale  of  Good  Wili» 

Where  a  contract  in  restraint  of  trade  la 
subsidiary  to  the  main  purpose  of  disposing  of 
an  eatabUahed  buBiness,  or  other  legitimate  ob- 
ject, and  the  restraint  is  no  broader  than  is  nec- 
essary to  protect  the  good  will  of  the  business 
sold,  the  restraint  Is  reascaable  and  the  con- 
tract valid, 

[Ed.  Note.— For  other  caseB,  see  Contracts, 
Cent.  Dig.  SS  542-S02 ;  Dec.  Dig.  |  116.*] 

(Additional  ByUabut  hy  BdUoriat  Staff.) 

8.  Words  and  Phbabm— "MomvB"- "Consid- 

EBATION." 

There  is  a  clear  distinction  Bometlmes  be- 
tween the  "motive"  that  may  induce  to  enter- 
ing into  a  contract  and  the  "consideration"  of 
the  contract.  Notbine  is  "consideration"  that 
is  not  regarded  as  sucn  by  both  parties.  It  is 
the  price  voluntarily  paid  for  a  promisor's  un- 
dertaking. An  expectation  of  results  often 
leads  to  the  formation  of  a  contract,  but  neither 
the  expectation  nor  the  result  ia  the  cause  or 
m^torious  occasion  requiring  a  mutual  recom- 
pense in  fact  or  In  law. 

[Ed.  Note.— For  other  deanitions,  see  Words 
and  Phrases,  Elrst  and  Second  Series,  Consid- 
eration ;  HotlTe.] 

AppaH  from  DIstiiot  Courts  BernalULo 
County;  M.  C  Medkem,  Jadga. 

Action  hr  Oron,  &  Co.  against 

Simon  Blbo  and  another.  From  Judgment 
for  defendants,  plaintiff  appeals.  Affirmed. 

This  action  was  Instituted  tn  the  court 
below  by  the  appellant  against  the  appellees, 
to  recover  on  four  promissory  notes,  dated 
April  2,  1908.  aggregating  $8,058.85,  and  due, 
respectively,  on  or  before  October  16,  1908, 
January  15,  1909,  August  1,  1009,  and  Jan- 
uary 1,  1910.  The  notes  contained  the  or- 
dinary 10  per  cent  attorney's  fee  clause,  and 
provided  for  Interest  at  the  rate  of  6  per 
cent  per  annnm. 

The  defendants,  by  their  answer,  admitted 
the  execution  and  delivery  of  the  notes,  and 
that  the  same  had  not  been  paid,  but  alleged 
that  there  was  no  consideration  for  any  of 
said  notes,  and  set  up  that  on  or  about 
March,  6,  1908,  the  plaintiff,  among  other 
creditors,  accepted  and  became  a  party  to  a 
creditors'  composltiou  agreement,  whereby 
the  creditors  of  the  S.  Blbo  Mercantile  Com- 
pany, of  which  the  defendant  Simon  Blbo 
was  the  owner  and  proprietor,  agreed  to  ac- 
cept a  35  per  cent  cash  compromise  of  their 
respective  claims  as  a  final  settlement  in  full 
of  the  claims  and  amounts  due  to  them  re- 
spectively from  the  S,  Blbo  Mercantile  Com- 
pany and  the  said  defendant  Simon  Bibo, 
and  they  filed  with  their  answer  a  copy  of 
the  composition  agreement  They  further 
alleged  that  the  remaining  creditors  of  the 
S.  Hibo  MereantCe  Company  and  the  defend- 
ant Simon  Bibo  accepted  said  creditors'  com- 
position agreement  a  short  time  subsequent 
to  March  6,  1908,  and  that  In  pursuance  of 
said  creditors'  composition  agreement  said 
85  per  cent  of  their  respective  claims  was 
paid  to  all  creditors,  in  behalf  of  said  S. 
Blbo  Mercantile  Company  and  Simon  Bibo, 
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Indndlns  the  plaintiff;  that  said  composi- 
tion SLgreetaeat  was  executed;  and  that  all 
of  said  credlton,  Including  the  platnttfl^  re- 
leased their  respecttve  claims  agalBBt  the 
S.  BIbo  Mercantile  Company  and  the  de- 
fendant Simon  Blbo.  Tbey  further  set  np 
that  the  amount  of  Uielr  original  indebted- 
ness to  the  plaintiff  was  $12,398.23;  that,  In 
pursuance  of  the  said  composition  agree- 
ment, Oiey  paid  the  i^ntlff  $4,339.38;  and 
that  there  remained  unpaid  to  the  plaintiff 
65  per  cent  of  the  original  indebtedness, 
amounting  to  $8,058.85,  and  alleged: 

"That  the  taking,  obtalniDg,  and  securing  of 
these  notee  was  an  attempt  upon  the  part  6t 
said  plaintiff  to  secure  a  fraudulent  preference 
over  the  other  creditora  after  said  composition 
agreement  had  been  accepted  by  all  the  cred- 
itors, and,  upon  advice  of  counsel,  that  such 
taking,  obtaining,  and  securing  was  in  contra- 
vention of  public  policy." 

Holntlff,  by  reply,  denied  that  the  nrtes 
were  executed  without  consideration,  and 
alleged  that  they  were  made,  executed,  and 
delivered  tor  a  good  and  nluable  comddera- 
tlon  receiTed  by  the  d^mdants  at  and  be- 
fore the  making,  e:»cuti<m,  and  delivery 
thereof;  admitted  that  the  plaintiff  became 
a  party  to  and  accepted  the  composition 
agreement;  denied  that.  In  pursuance  of 
said  composition  agreement,  35  per.crait.  of 
the  respective  claims  was  paid  to  all  credl- 
ton of  the  S.  Blbo  Mercantile  Oraopany,  but, 
on  the  contrary,  alleged  that  the  S.  Blbo 
Mercantile  Company  paid  to  the  First  Na- 
tional Bank  of  Albuquerque,  <me  of  the 
creditors,  Its  claim  in  full,  notwithstanding 
the  said  composition  agreement,  and  as  an 
inducement  to  said  First  National  Bank  to 
sign  said  composition  agreement,  all  without 
the  knowledge  of  the  other  creditors,  etc.; 
that  at  the  time  of  the  making,  execution, 
and  delivery  of  the  said  promissory  notes 
by  the  defendants  to  the  plaintiff,  the  said 
composition  agreement  was,  and  was  well 
known  by  the  defendants  to  be,  voidable  at 
the  election  of  the  [dalntlff  because  of  the 
preference  before  that  time  agreed  to  be 
given  by  the  defendants  to  the  said  First 
National  Bank  of  Albuquerque. 

The  case  was  tried  to  a  jury,  and  plaintiff 
failed  to  establish  the  allegations  as  to  the 
secret  preference  of  the  First  National  Bank 
of  Albuquerque.  The  evidence,  however,  de- 
veloped the  fact  that  the  Mcintosh  Hard- 
ware Company  bad  been  paid  15  per  cent 
more  than  the  35  per  cent,  agreed  upon  in 
the  composition  agreement.  Whether  such 
payment  was  a  secret  preference  was  a  dis- 
puted question.  The  evidence  for  the  de- 
fendants was  to  the  effect  that  it  was  agreed 
by  the  other  creditors,  Ineiuding  the  plain- 
tiff, that  defendants  should  have  the  right 
to  pay  some  of  the  small  creditors  more  than 
35  per  cent,  of  their  claims  to  effect  a  set- 
tlement, If  necessary,  and  that  the  payment 
in  question  was  made  pursuant  to  said  agree- 
.ment.  Plaintiff,  on  the  other  hand,  offered 
proof  to  show  the  contrary.    But  It  was 


BEPOBTBB  (N.H. 

dearly  eatabltstaea  that  the' plaintiff  had 
no  knowledge  of  the  alleged  secret  preference 
until  the  fact  was  developed  upon  the  trial  of 
the  cause,  whereupon  plaintiff  asked  and 
was  granted  leave  to  flle  a  trial  amendment 
setting  up  such  facts.  Later  during  the 
trial,  upon  motion  of  the  defendants,  the 
paragraph  of  the  reply  setting  up  the  alli- 
ed secret  prefer«ice  of  the  Mcintosh  Hard- 
ware Company  was  stricken  out  hy  the  ooort, 
upon  the  theory  that  such  secret  preference, 
being  unknown  to  the  plaintiff  at  the  time 
the  notes  were  executed,  would  not  furnish 
or  supply  a  valid  conalderatl<m  for  the  notes. 

The  evidence  offered  on  h^alf  of  the  de- 
fendants, briefly  summarised,  and  viewed  In 
the  aspect  most  favorable  to  plaintiff,  es-' 
tabllshed  the  following  facts:  All  the  cred- 
itors. Including  plaintiff,  had  signed  a  com- 
position agreement,  agre^ng  to  accept  36 
per  cent  of  their  claim  In  full  settlement, 
except  Mcintosh  Hardware  Company,  who 
refused  to  sign  unless  defendant  agreed  to 
pay  it  15  per  cent  additional,  which  de- 
fendants agreed  to  do,  and  did*  but  tMa  foct 
was  unknown  to  plaintiff,  and  was  only  de- 
veloped upon  the  trial  of  the  cause,  as  stated. 
Simon  Blbo,  on  April  2,  190S,  called  at  the 
office  of  plaintiff,  and  handed  George  Amot. 
plaintiff's  representative,  a  check  for  35  per 
cent  of  its  claim,  pursuant  to  the  composi- 
tion agreem«it  which  It  had  signed.  Amot 
refused  to  give  him  a  receipt,  and  said  that 
if  he  would  not  sign  the  notes  for  the  bal- 
ance they  would  open  the  whole  case  again ; 
that  he  signed  the  notes  without  knowing 
what  he  was  doing.  There  was  other  evi- 
dence to  the  same  effect,  but  it  Is  not  mate- 
rial and  will  not  be  stated.  There  was  also 
evidence  tending  to  show  that  the  creditors 
had  authorised  Blbo  to  pay  some  of  the  small 
creditora  more  than  86  per  cent  of  thdr 
claims,  If  necessary.  In  order  to  effect  a  set- 
tlement, but  for  the  purpose  of  this  case  we 
shall  treat  the  evidence  as  ^tabllshiug  thp 
converse.  At  the  conclusion  of  defendant's 
case,  plaintiff  moved  for  an  instructed  ver- 
dict, which  was  denied. 

On  behalf  of  the  plalntlfT,  George  Amot 
testified  In  rebuttal  that  plaintiff  accepted 
from  the  S.  Blbo  Mercantile  Company  the 
35  per  cent,  provided  for  by  the  composition 
agreement,  and  discharged  it  from  all  fur- 
ther liability  on  account  of  that  claim;  that 
subsequent  to  the  signing  of  the  composition 
agreement  by  himself  on  behalf  of  the  plain- 
tiff he  had  a  conversation  with  Simon  Bibo 
and  Solomon  Bibo,  in  which  he  told  them 
that.  Inasmuch  as  they  had  "stuck"  the  plain- 
tiff for  over  $8,000,  "I  propose  to  get  that 
money  and  more  back  by  going  into  business 
in  competition  with  you  In  Grants,  or  near 
Grants,  and  that  I  had  already  had  the  mat- 
ter up  with  a  view  of  selecting  a  place 
where  we  would  go  In" ;  that  on  the  2d  day 
of  April,  1008,  Simon  Blbo  and  Solomon 
Blbo  came  to  the  office  of  plaintiff  and  ten- 
dered a  check  In  {nyment  of  the  86  per  cent 
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dlrldeud  that  was  to  relieve  them  and  a  re- 
ceipt was  given  for  the  check;  Solomon  Bibo 
then  asked  in  regard  to  the  intention  to  ee- 
tabllsh  a  'store  at  Grants,  and  Amot  told 
him  it  was  the  Intention  to  start  such  a 
store  In  order  to  recover  the  money  lost  by 
plaintiff  in  trusting  Simon  Blbo ;  either  Sol- 
omon Bibb  or  Simon  told  Arnot  that,  if  plaln- 
tlff  would  not  go  into  business  out  there,  they 
would  pay  all  the  money  that  jdalntlft  had 
Irat  on  the  settlement  that  was  made,  and 
they  proposed  to  give  to  plaintiff  the  notes  in 
question  it  plaintiff  would  not  go  into  busi- 
ness at  or  near  Grants,  as  contemplated,  in 
competitt<m  with  tlie  S.  Blbo  Company;  plain- 
tiff accepted  the  notes  and  refrained  from 
terlng  into  business  In  competition  with  Blbo 
at  or  near  Grants  because  of  the  execution 
of  the  notes,  and  that  the  consideration  for 
the  notes  was  the  agreement  of  plaintiff  not 
to  go  Into  business  tn  competition  with  tbe 
Bibos  at  said  place;  that  pxiot  to  signing 
tbe  notes  he  had  Investigated  business  condi- 
tions at  Grants,  and  was  satisfied  that  by 
entwine  into  the  g^ieral  m»chaiidlae  and 
wool  business  In  that  vicinity,  Gross,  Kelly 
&  Co.  could  recoup  all  the  money  It  had  lost 
by  tbe  compositton  agreement;  that  at  the 
time  the  notes  were  signed  be  had  no  knowl- 
edge that  any  creditor  had  a  secret  arrange- 
ment whereby  they  would  receive  more  than 
35  per  ooit  as  a  consideration  for  their  atg- 
nature  to  such  agreement. 

On  motion  of  counsel  for  d^ndant,  the 
court  struck  out  tbe  testimony  of  Mr.  Amot 
aa  to  the  consideration  for  the  notes,  mwn 
tbe  ground  that  refraining  from  starting  a 
store  at  Grants  constituted  a  contract 
to  be  stifling  oompeUtton  and  In  nnreasoua- 
ble  restraint  of  trade  and  against  public 
policy. 

Each  itarty  moved  for  a  directed  verdict 
in  lis  fiivor,  and  tbe  oourt  sostalned  the  mo- 
U<m  of  defendants,  and  overruled  that  of 
plaintiff,  and  a  verdict  was  thereupon  re- 
turned for  tbe  defendants.  In  pursuance  of 
that  direction.  A  motion  for  a  new  trial 
was  made  and  orerruled,  and  plaintiff  ap- 
peals. 

Nelll  B.  Field,  of  Albuquerque,  for  appe- 
lant Vigil  ft  Jamison,  of  Albuquerque  for 
appeUees. 

ROBERTS,  0.  J.  <after  stating  the  facts  as 
above).  There  are  three  principal  and  con- 
trolling questions  presented  for  determina- 
tion In  this  ease,  which  may  be  stated  as  fol- 
lows: 

(1)  Does  a  secret  preference  given  to  one 
of  the  creditors  signing  a  c(Hnposltion  agree- 
ment In  order  to  Induce  him  to  assent  to  the 
same  render  the  composition  agreement,  as 
to  the  Innocent  creditors  who  sign  the  same, 
void,  or  only  voidable? 

(2)  Is  it  essential  that  the  minds  of  the 
payor  and  poyaa  of  a  promissory  note  meet 


and,  agree  up<m  the  eonslderattoi  ;Cor  which 
the  same  is  given? 

(S)  Is  a  naked  agreement  by  one  party  not 
to  engage  In  business  In  competition  with  an- 
other party  in  contravention  of  imbltc  policy? 

[1]  While  there  is  a  conflict  of  evidence  In 
this  case  upon  the  question  as  to  whether 
the  preference  given  by  the  Bibos  to  the  Mc- 
intosh Hardware  Company  was  with  the 
knowledge  and  assent  of  the  appellant.  In 
considering  the  case  we  must  assume  that  It 
was  without  such  Inwwledge  and  assent,  be- 
cause the  court  could  not  properly  have  di- 
rected a  verdict  for  appellees,  In  view  of  such 
conflict,  if  their  rights  were  affected  by  such 
preference.  There  was  no  question  but  that 
Gross,  Kelly  &  Co.  had  no  knowledge  of  the 
alleged  secret  preference  at  the  time  they 
procnred  the  execution  of  the  notes  by  tbe 
Bibos,  as  such  foct,  If  fnll  credit  be  given  to 
the  evidence  of  their  representative,  was  un- 
known until  It  developed  upon  the  trial  of 
this  case,  some  two  or  three  years  after  the 
execution  of  tlie  notes.  If  the  secret  pref- 
erence rendered  the  composition  agreement 
void,  Simon  Blbo  owed  Gross,  Kelly  &  Co.  the 
money  represented  by  the  notes  at  the  time 
of  their  execution,  and  the  only  question  then 
for  determination  would  be  as  to  whether  this 
debt  so  owing  was  the  consideration  upon 
which  the  minds  of  the  contracting  parties 
met  and  agreed.  On  the  other  hand,  If  such 
secret  preference  rendered  the  composition 
agreement  voidable  only,  at  the  election  of 
the  Innocent  creditor  or  creditors,  the  compo- 
sition agreement  would  be  valid  and  effective 
until  the  creditor  unequivocally  and  openly 
demanded  a  rescission,  or  gave  notice  of  his 
election  not  to  abide  by  the  composition  agree- 
ment. ITence,  If  appellant  had  uo  knowledge 
of  the  fraud  at  the  time  the  notes  were*  ex- 
ecuted, and  had  not  elected  to  rescind  be- 
cause of  such  fraud,  Simon  Bibo  would  not 
owe  It  the  balance  of  the  debt,  the  compro- 
mise and  release  of  which  had  been  secured 
by  the  fraud,  for,  as  stated  by  Mr.  Bispham 
(Blspham's  Principles  of  Equity  [4th  Sd.] 
S  472): 

"A  transaction  which  is  capable  of  being  re- 
Bcioded  on  the  grouod  of  fraud  is  to  be  treated 
as  good  until  rescinded,  and  not  na  bad  until 
confirmed ;  or,  in  other  words,  that  a  contract 
which  may  be  set  aside  at  the  option  of  the  in- 
jured party  is  to  be  considered  as  being  in  ef- 
fective operation  until  that  party  takes  meas- 
ureq  to  enforce  his  right  to  rescind.  This  was 
well  put  by  Mr.  MeMiBh,  in  hin  argument  In 
Oakes  v.  Turquand  before  the  House  of  Lords, 
in  the  following  query:  When  you  say  that  an 
agreement  is  voidnble  and  not  void,  and  when  the 
complaiuant  endeavors  to  insist  upon  his  right 
to  treat  it  as  void,  is  the  agreement  to  be  taken 
as  valid  until  rescinded,  or,  when  rescinded,  to 
be  taken  to  have  been  void  from  tbe  first?  And 
this  query  was  answered  by  the  tribunal  to 
which  it  was  addressed  to  the  effect  that  the 
agreement  was  to  be  taken  as  subsisting  until 
rescinded,  but  with  this  important  gualiOcatioQ. 
that  it  was  not  to  be  considered  a^  rescinded 
only  as  of  the  date  of  tbe  decree  of  the  court 
setting  the  transaction  aside,  but  as  of  the  date 
(tf  ttie  unequivocal  and  op«a  dedaration  of  the 
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injared  party  tiiat  he  demalidfl  a  resciBslon,  fol- 
lowed, upon  a  refaaal,  by  a jprompt  application 
to  the  courtB."  Oakea  t.  Turguand,  JU  B.  2 
H.  L.  Cas.  325.   And  see,  also,  9  Cyc.  48L 

[2]  AcceptiDg  tbe  above  as  a  correct  state- 
ment of  tbe  law,  the  Importance  of  determin- 
ing wbether  tbe  secret  preference  rendered 
the  composition  agreement  Toid,  or  only  void- 
able, will  be  apparent.  An  Investigation  of 
the  text-books  and  reported  cases  discussing 
the  question  as  to  the  effect  of  a  secret  pref- 
erence given  to  a  creditor  to  Induce  Mm  to 
sign  &  composition  agreement  on  tbe  rights 
of  Innocent  creditors  who  sign  the  same  will 
disclose  that  the  words  "void"  and  "voidable" 
are  used  interchangeably,  and  without  api)ar- 
ent  distinction  as  to  meaning.  The  two 
words,  however,  in  so  far  as  the  rights  of  the 
parties  to  this  case  are  concerned,  have  a 
widely  different  meaning.  In  many  cases  It 
Is  perhaps  true  that  a  distinction  between  the 
meaning  oi  the  words  would  be  of  no  conse- 
quence. For  example,  in  the  present  case,  if 
Gross,  Kelly  &  Co.  had  discovered  tbe  fraud 
prior  to  tbe  execution  of  the  notes,  and  had 
elected  not  to  be  bound  by  the  composition 
agreement,  such  agreement  would  have  been 
void  as  to  them  at  the  time  the  notes  were 
executed;  for  by  their  election  they  would 
have  made  it  void  from  the  time  of  such  elec- 
tion. For  this  reason,  perhaps,  the  word 
"void"  is  often  used  when.  In  fact,  "voida- 
ble" would  be  the  technically  correct  expres- 
sion. The  following  quotation  from  the  case 
of  Van  Shaack  v.  Bobbins,  36  Iowa,  201,  is 
illustrative  of  the  fact  that  the  word  "void" 
Is  not  always  used  to  convey  the  idea  that  a 
contract  la  null  and  incapable  of  ratiflcation: 

"The  word  *void'  has,  with  lexicojpraphers,  e 
well-defined  meaning:  'Of  no  legal  force  or  ef- 
fect whatsoever;  null  and  incapable  of  confir- 
raaHon  or  ratification,'  Webster's  Die.  But  it 
is  Bometimea,  and  not  nnfrequently,  naed  in  en- 
actments by  tbe  Legislature,  in  opinions  by 
courts,  in  contracts  by  parties,  and  in  argu- 
ments by  counsel,  In  the  sense  or  voidable ;  that 
is,  'capable  of  belne  avoided  or  confirmed.'  Id, 
The  word  Void,'  when  used  in  any  of  these  in- 
struQienta,  will  therefore  be  construed  In  the 
one  sense  or  the  other,  as  shall  best  effectuate 
the  intent  in  Its  use,  which  will  be  determined 
from  the  whole  of  the  language  of  tbe  instru' 
ment  and  tbe  manifest  purpose  it  was  fram- 
ed to  accomplish.  •  *  •  These  cases  abun- 
dantly show  that  the  word  *void'  does  not  al- 
ways mean  null  and  incapable  of  conflrmatlon ; 
but  its  true  meaning  is  always  to  be  determined 
from  all  the  language  used  and  tbe  intent  there- 
by manifested.  Where  the  word  is  used  to  se- 
cure a  right  to  or  confer  a  benefit  on  the  pub- 
Uc,  It  will,  as  a  rule,  be  held  to  mean  'null  and 
Incapable  of  confirmation.'  But,  if  used  respect- 
ing the  rights  of  individuals  capable  of  protect- 
ing themselves,  it  will  often  be  held  to  mean 
'voidable'  only.** 

From  an  Investigation  of  many  of  the  re- 
ported cases  we  find  that,  where  a  court 
means  "relatively  void,"  as  distinguished 
from  "absolutely  void,"  the  word  "void"  is 
used  as  often,  if  not  more  so,  than  the  word 
"voidable,"  to  Indicate  that  meaning,  as  it  Is 
seldom  necessary  to  distinguish  the  meaning 
of  the  word^  where  the  act  liaa  been  arold- 


ed  by  tbe  Innocest  party  who  has  the  right 
to  avoid  It  In  the  ease  of  Terrlll  v.  Anchan- 
er,  14  Ohio  St  85,  we  find  the  following: 

"And  the  use  of  the  word  Void'  in  a  loose  and 
uncertain  sense  is  no  novelty  either  in  legisla- 
tion or  the  language  of  jurists." 

Then  the  Ohio  case  quotes  from  AUls  t. 
BUIlngs,  6  Mete  (Mass.)  417,  39  Am.  ttec 
744,  which  takes  the  position  that  the  word 
"void"  ought  to  be  applied  only  to  those  con- 
tracts that  are  absolutely  void,  and  ttiat  it 
should  not  be  used  to  indicate  what  other 
Jurisdictions  say  is  relatively  void.  The 
court  said: 

"The  term  'void,'  as  applicable  to  conveyances 
or  other  agreements,  has  not  at  aU  times  be^ 
used  with  technical  precision,  nor  restricted  to 
its  peculiar  and  limited  sense  as  contradistin- 
guished from  Voidable*;  it  being  frequently 
hitroduced,  even  by  legal  writers  and  Jurist^ 
where  the  purpose  is  nothing  further  xdaji  to 
indicate  that  a  contract  was  Invalid,  and  not 
binding  In  law.  But  the  distinction  between 
the  terms  'void'  and  Voidable,*  in  their  appli- 
cation to  the  contracts,  is  often  one  of  great 
practical  importance ;  and  whenever  entire  tech- 
nical accnr&cy  is  required,  the  term  Void'  can 
only  be  properly  applied  to  those  contracts  that 
are  of  no  enect  whatsoever,  such  aa  are  a  mere 
nullity,  and  incapable  of  confirmation  and  rati- 
fication." 

In  Bee<Aier  r.  Marq.  &  Pac.  R.  M.  Co.,  45 
Mich.  108,  7  N.  W.  69T,  Judge  Cooley  says  : 

"If  it  is  apparent  that  an  act  is  prohibited 
and  declared  void  on  grounds  of  general  policy,, 
we  must  suppose  the  legislative  intent  to  be  that 
it  shall  be  void  to  all  intents;  while,  if  the 
manifest  intrat  is  to  give  protection  to  deter- 
minate individuals  who  are  sul  Juris,  the  pur- 
pose is  sufficiently  accomplished  1|  tiiey  are  giT- 
en  the  liberty  of  voiding  it" 

In  Fnller  t.  Haabronck,  46  Midft.  78^  at  PM9 
82,  8  N.  W.  697,  at  page  689,  the  court  salA: 

"There  is  ondonbtedly  some  difficulty  In  har- 
monising all  the  provisions  of  this  statute.  The 
statute  declares  the  assignment  Void*  if  the 
bond  is  not  filed;  but  thu  word  is  frequentl; 
used  in  the  sense  of  Voidable'  (Beecher  Marq. 
&  Pac.  B.  M.  Co.,  45  Mich.  103  [7  N.  W.  905^, 
and  it  must  have  that  constmction  here  if  it 
shall  be  necessary  to  give  other  provisions  of 
the  statute  effect." 

In  Bromley  v.  Goodrich  et  aL.  40  Wis.  131. 

at  pages  139, 140,  22  Am.  B^.  685,  tbe  court 

said: 

"Probably  no  words  are  more  inaccurately 
used  in  the  books  than  'void'  and  Voidable.' 
Statutes  not  anfrequently  declare  acts  void 
which  the  tenor  of  their  provisions  necessarily 
makes  voidable  only.  Perhaps  the  best  excuse 
made  for  such  inaccuracy  is  that  of  Parker,  C. 
J.,  cited  and  adopted  by  this  court:  'What- 
ever may  be  avoided  may,  in  good  sense,  to 
this  purpose,  be  called  void,  and  the  use  of 
the  term  'Void*'  is  not  uncommon  in  the  lan- 
guage of  statntes  and  of  courts.  But  In  regard 
to  the  consennences  to  th^rd  persons,  the  dis- 
tinction is  hitchly  Important,  because  nothing 
can  be  founded  upon  what  Is  "absolutely  void'*: 
whereas  from  those  which  are  only  'Voidable" 
fair  titles  may  flow.  These  terms  have  not  al- 
ways been  nsed  with  nice  discrimination :  In- 
deed. In  some  books  there  is  a  icreat  want  of 
precision  in  the  use  of  them.'  [Crocker  v.  Bel- 
langeel  6  Wis.  646  [70  Am.  Dec.  48»1." 

We  have  been  able  to  find  no  case  in  which, 
where  the  word  "voidable"  Is  naed,  the 
court's  jneaning  waa  that  the  contimot  or  In- 
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stnuneiit  or  legislative  eaactment  in  qaeBUon 
was  absolntoly  Told,  bat  then  cases  hereto- 
fore cUed,  aloni  trith  many  ottaerB.  Indicate 
that  tile  books  are  full  of  cases  where  the 
word  **void"  has  been  used  without  qvaUflca- 
tion  and  the  ooort  has  meaot  "lelatively 
Tdd."  The  logteai  condiiBlon,  therefore, 
tha^  where  the  word  "void"  Is  used,  it  Is  nec- 
essarr  to  examine  the  context,  whether  It  be 
a  lesialallTe  enactment;  a  judicial  oplni<m, 
or  a  contract  or  conveyance,  in  order  to  defi- 
nitely ascertain  whether  or  not  "absolutely 
void"  or  "relatively  void"  Is  meant.  Fnller 
V.  Hasbronck,  46  Mich.  82.  8  N.  W.  697 ;  Tei^ 
rlU  V.  Anchauer,  14  Ohio  St  80;  State  v. 
Richmond,  26  N.  EL  282 ;  Kearney  v.  Vang- 
han.  60  Mo.  284;  Van  Sbaack  v.  Bobbins,  36 
Iowa,  201;  inske^  v.  Ziecony,  1  N.'  J.  Law, 
111 ;  Bromley  v.  Goodrich,  40  Wis.  131,  22 
Am.  Bep.  685 ;  Brown  v.  Brown,  SO  K.  H.  538. 

If  the  ctnnpositlon  agreemoit  in  this  case 
was  rendered  either  void  or  voidable,  it  was 
by  reason  of  the  fraud  practiced  on  the  appel- 
lant and  the  other  Innocent  creditors  In  In- 
ducing them  to  assent  to  the  composition  un- 
der the  belief  and  apoa  the  representation 
that  all  the  creditors  would  be  dealt  with 
upon  the  same  terms  of  equality ;  that  all  the 
creditors  would  receive  35  per  cent  of  their 
debts,  and  no  more.  When,  therefore,  they 
were  induced  to  sign  upon  this  understanaing, 
and  the  debtor  bad.  In  fact,  promised  or 
agreed  to  give  the  Mcintosh  Hardware  Com- 
pany 60  per  cent,  of  Its  claim,  their  signature 
to  the  composition  contract  and  assent  to  the 
agreement  were  procured  by  fraud.  The  pre- 
ferring of  one  creditor  over  another  in  a  com- 
position agreement  does  not  render  the  con- 
tract invalid  or  subject  to  disaffirmance,  If 
Boch  preference  Is  known  and  assented  to  by 
the  creditors  who  become  parties  to  the  agree- 
ment It  Is  not  contrary  to  public  policy  to 
pay  one  creditor  more  than  another  In  order 
to  secure  the  satisfaction  of  the  debt ;  hence 
it  could  not  be  argued  that  such  a  contract  so 
providing  would  be  invalid  and  void  on  that 
ground.  It  Is  the  fraud  practiced  on  the  in- 
noeait  creditors  by  which  they  are  Induced 
to  give  their  assent  to  the  composition  which 
renders  the  contract  "voidable,"  and,  as  the 
fraud  injures  the  individual  or  individuals, 
rather  than  the  public,  the  contract  is  rela- 
tively void  or  voidable  only.  In  Bisliop  on 
Contracts,  g  188,  the  author  says : 

"Where  the  par^  makes  the  contract  he 
means  to,  being  moved  thereto  by  fraudulent 
reprcBentationa,  rights  vest  under  it.  The  oth- 
er party  who  has  perpetrated  the  frand  cannot 
take  them  away.  As  to  bim,  the  contract  is 
perfect  The  defrauded  party,  ou  discoTering 
the  fraod,  has  hlg  election,  where  the  principles 
of  equity  will  permit  Its  exercise,  to  reject  the 
contract,  or,  if  he  will,  he  can  confirm  It. 
Therefore  it  is  not  void.  The  legal  term  for  it 
ia  voidable." 

At  section  206  of  Bishop  he  says ; 

"Though  a  defrauded  party  cannot  both  re- 
scind a  contract  and  affirm  it,  he  may,  as  we 
have  seen,  elect  between  the  two,  and,  if  he 
chooses,  do  the  lattw.  Any  act  of  which,  after 


knowledge  of  the  fraud,  by  which  he  treats  the 

contract  aa  Bubsistlng,  will  be  an  affirmance. 
There  can  be  no  reBcisalon  afterward.  Tbe 
party  in  tbe  wrcmg  cannot  set  up  his  own  fraud ; 
the  owtimet,  therefore,  Is  perfected." 

In  9  Gyc.  431-433,  we  find  this  statement : 
"On  diacoverlng  the  traud  by  which  he  was 
induced  to  oiter  into  a  contract,  the  party  de- 
frauded may  elect  whether  he  will  treat  the 
contract  as  binding  or  refuse  to  be  hound  by  it; 
bat  until  he  so  elects  it  continues  valid.  Aa 
agreement  procured  by  fraud  is  voidable  and 
not  void.  A  contract  obtained  by  fraud,  being 
voidable  and  not  void,  may  be  ratified  by  the 
party  who  was  induced  by  the  fraud  to  enter 
into  the  contract." 

Gases  are  dted  sustaining  this  proposltlcm 
concerning  fraud  from  Kansas,  Kentucky, 
Massachusetts,  New  York,  New  Hampshire, 
South  Carolina,  United  States,  and  England, 
and  we  think  we  are  not  hazarding  an  inac- 
curate statement  when  we  say  that  there  Is 
no  conflict  concerning  the  proposition  that 
fraud  makes  a  coutract  voidable  Instead  of 
absolutely  void. 

It  is  clearly  established  that,  in  a  secret 
agreement  of  this  character  between  a  debtor 
and  one  or  more  creditors,  the  goilty  credi- 
tors are  not  allowed  to  recovra  upon  their 
original  indebtedn^  but,  under  the  weight 
of  authority,  they  can  recover  under  the 
composition.  Some  cases  go  so  far  as  to  hold 
that  even  their  rights  under  the  composition 
are  forfeited,  but  this  ia  by  no  means  the 
general  rule.  If  by  a  secret  agreement  of 
this  character,  however,  the  composition  was 
rendered  "absolutely  void,"  as  distinguished 
from  "rdatlvely  void"  or  "voidable,"  there 
could  be  no  other  logical  conclusion  but  that 
the  composition  agreement  was  thereby  ren- 
dered the  same  as  if  it  had  never  existed,  a 
mere  nullity,  something  under  which  no  legal 
rights  of  any  character  could  vest  Then,  If 
the  composition  agreement  is  absolutely  void, 
it  cannot  be  good  as  to  some,  the  guilty,  and 
bad  as  to  others,  the  Innocent;  but  It  Is  a 
nullity,  and  no  rights  of  any  character  in 
favor  of  any  one  could  vest  under  it.  This 
is  the  view  which  Is  taken  in  PearsoU  v. 
Chapio,  44  Pa.  0,  which  dlatingulsh^  between 
contracts  which  are  absolutely  V(4d  and  those 
which  are  relatively  void,  and  also  the  view 
which  is  taken  in  legal  text  works  and  Ju- 
dicial decisions  distinguishing  between  "void" 
and  "voidable."  If  tbe  composition  agree- 
ment, therefore,  was  absolutely  void,  the  guil- 
ty creditors  would  be  restored  to  their  cause 
of  action  upon  the  original  Indebtedness 
along  with  the  innocent  creditors.  What 
other  logical  ocmduston  could  there  be?  The 
composition  agreement  is  the  only  thii^  that 
stands  in  the  way  of  an  action  on  die  ori^- 
nal  Ind^tedness  in  favor  of  the  gnllty  credi- 
tor who  has  rec^ved  the  secret  ftandulent 
preference  against  the  debtor,  and  if  that 
agreement  la  a  nullity,  what  is  there  to  de- 
prive such  guilty  creditors  of  their  or^^inal 
cause  of  action?  If  the  meaning  given  by 
almost  universal  Judicial  opinion  to  "abso- 
lutely void"  la  that  of  a  nuUltr,  the  result 
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we  hare  Indicated  above  must  follow.  This 
point  Is  clearly  argued  by  Judge  Gray  of  the 
New  York  Court  of  Appeals,  In  the  case  of 
Hanover  National  Bank  v.  Blake,  142  N.  Y. 
404,  at  page  413,  37  N.  E.  519,  at  page  522, 
27  L.  R.  A.  33,  at  page  40,  40  Am.  St  Rep. 
607,  at  page  613,  where  he  says: 

"If  we  should  aay  that  the  fraud  of  the  secret 
agreement  made  by  the  creditor  operated  to 
avoid  the  whole  transaction  of  composition,  the 
result  would  be  to  leave  Mm  with  the  original 
indebtedness  unreleased.  If  the  composition 
agreement  by  which  the  debt  was  compromised 
is  to  be  deemed  nullified  by  the  fraudulent  trans- 
action, I  do  not  see  why  the  creditor  would  not 
be  at  liberty  to  pursue  the  original  debt — a  view 
which  Littlcdale,  J.,  regarded  as  possible  in 
Howden  t.  Ilaign.  It  would  certainly  seem  to 
be  the  logical  outcome  of  the  proposition  assert- 
ed below  that,  if  the  composition  agreement  has 
becQ  avoided,  it  has  become  inoperative  as  an 
ngroement  for  any  purpose." 

That  the  composition  agreement  Is  thereby 
rendered  "relatively  void"  or  "voidable,"  in 
favor  of  ttie  innocent  creditors,  but  not  in 
favor  of  the  guilty  creditor.  Is  shown  in 
Ilucklns  V.  Hunt,  138  Mass.  360,  367.  The 
plaintiff  agreed  with  the  debtor  that  the  debt- 
or should  pay  the  full  amount  of  the  debt  to 
him  in  the  future,  and  the  court  said: 

This  "avoided  the  composition  deed  as  to  the 
other  creditors.  •  •  •  Bat  the  plaintiff  was 
bound  by  it,  and  cannot  set  np  his  own  illMal- 
ity  to  relieve  himself  from  its  couBequences?' 

In  the  case  of  Partridge  t.  Messer,  14  Gray 
(Mass.)  180,  182,  it  l8  said  that: 

"An  agreement  procured  by  fraud  may  be 
avoided  by  him  on  whom  the  fraud  is  practised  : 
he  by  whuse  fraud  the  agreement  is  procured 
not  being  permitted  to  set  op  the  agreement  as 
a  defense  against  him  whom  he  has  defrauded." 

It  will  be  noted  that  the  words  "may  be 
avoided"  are  used,  showing  power  or  an  op- 
tion on  the  part  of  the  Innocent  to  declare 
the  composition  agreement  avoided. 

In  the  case  of  White  v.  Kuntz  et  al.,  107 
N.  Y.  518,  14  N.  E.  423,  1  Am.  St.  Rep.  886, 
the  decision  of  the  court  leads  to  the  same 
conclusion.  In  order  to  Induce  the  plaintiff, 
Wlitte,  to  sign  the  composition  agreement, 
Kuntz,  the  father  of  the  debtor,  secretly 
agreed  to  purchase  of  him  the  composition 
notes  within  a  specified  time  at  the  price  of 
$10,000,  when  the  composition  notes  aggre- 
gated only  $6,000.  Kuntz,  the  father,  refused 
to  perform  the  secret  agreement.  Thereupon 
plaintiff  filed  his  complaint,  alleging  these 
facts,  and  also  that  other  creditors  had  been 
Induced  to  sign  by  a  secret  agreement  that 
they  should  receive  a  greater  percentage 
than  the  one-third  provided  for  In  the  com- 
position agreement,  and,  therefore,  that  the 
composition  agreement  was  void  as  to  him 
(the  plaintiff).  He  demanded  its  cancellation 
and  a  judgment  agntnst  (he  debtor  for  the 
amount  of  the  original  Indebtedness.  Demur- 
rer to  the  complaint  was  8Ustaine<l  in  the 
trial  court,  and  the  apr>ellate  court  nttirmed 
the  judgment  of  the  nisi  prlus  court.  If  the 
composition  agreement  had  been  made  a  nul- 
lity, or  absolutely  void,  by  the  secret  fraudu- 
lent agreements,  both  with  Kuntx  and  the 


other  creditors,  upon  what  principle  of  law 
could  Kuntz  have  hem  prevented  from  suing 
upon  his  original  Indebtedness?  He  would 
have  stood  in  the  same  position  as  if  the  com- 
position agreemmt  had  never  been  thought  ot 

"A  fraudulent  preference  does  not  ipso  facto 
deprive  an  innocent  creditor  of  bis  rights  under 
the  compofiitioD.  The  debtor  cannot  set  up  its 
invalidity  as  against  such  a  creditor,  and  an  in- 
nocent creditor  may  therefore,  at  his  option,  in- 
sist upon  the  performance  oE  the  comp<>sitioD 
according  to  its  terms' in  so  far  aa  he  is  con- 
cerned." 8  Cyc  477. 

In  the  case  of  Martin  t.  Adams,  81  Hnn, 
9,  at  page  14,  30  N.  T.  Supp.  523,  at  page 
526,  we  find  the  following: 

"But  the  referee  finds  tiiat  'in  or  before  tlie 
month  of  July,  1888,  and  before  the  last  com- 
promise notes  were  paid,  the  plaintiffs  herein 
were  informed  of  the  alleged  frauds  committed 
in  relation  to  said  compromise,  as  set  forth  in 
said  complaint,  and  with  such  knowledge  the 
plaintiffs,  and  each  of  them,  received  and  ac- 
cepted the  money  due  on  said  notes  which  be- 
came due  in  •August,  1888,  without  protest  or 
objection.'  and  that,  'after  the  payment  of  said 
last -mentioned  compromise  notes,  and  before 
the  commencement  of  this  action,  the  said  plain- 
tiffs did  not,  nor  did  either  of  dion.  obtain  or 
acquire  any  additional  Information  in  relatioo 
to  said  alleged  frauds.'  Thus  it  appears  that 
with  full  knowledge  of  all  the  facts  which  the 
plaintiffs  have  proved,  they  proceeded  in  affirm- 
ance of  the  contract  Tbey  retained  in  their 
possession  the  notes  not  yet  matured.  At  ma- 
ttirity  they  accepted  the  payment  of  them  and 
surrendered  the  notes.  Immediately  thereafter 
this  suit  was  commenced,  but  too  late;  for  the 
rule  is  well  settled  that  one  who  takes  a  benefit 
onder  a  contract  after  knowledge  of  the  fraud 
which  vitiates  it  is  not  thereafter  entitled  to 
have  the  contract  adjudged  fraudulent  Cobb  v. 
Hatfield,  46  N.  Y.  533." 

Another  caae  in  point  is  found  In  Babcodi 
V.  Dill,  48  Barb.  (N.  Y.)  677.  As  we  under- 
stand the  general  rale,  the  Innocent  creditor 
who  decides  to  avoid  the  composition  agree- 
ment Is  not  compelled  to  restore  what  he 
tias  been  paid,  the  reason  being  that  the 
money  paid  is  referred  to  the  original  In- 
debtedness and  treated  as  a  payment  upon 
said  original  indebtedness;  bat  la  those 
cases  where  the  debtor  has  not  been  the 
person  to  pay  the  money  under  the  composi- 
tion agreement,  but  it  has  been  done  t^,  for 
Instance,  the  father  of  the  d^tor  on  ac- 
count of  bda  Interest  In  his  son's  welfare,  a 
different  rule  applies.  This  la  true  because 
a  payment  hy  the  father  who  owed  noUiiog 
to  the  creditors  conld  not  be  referred  to  any- 
thing bat  the  oomposition  agreedient,  and, 
If  tliat  was  invalid,  It  was  necessary  to  re- 
turn the  money.  In  the  case  of  Babcock  r. 
Dill,  supra,  at  page  683  of  43  Barb.  (N.  Y.K 
we  find  the  following: 

"At  all  events,  they  could  not  receive  ani 
retain  the  40  per  crnt.  and  reject  that  part  of 
the  agreement  which  reauired  them  to  cancel 
their  debts.  If  they  desired  to  raise  the  qnes- 
tions  which  the  plaintiff  now  raises  to  avoid  the 
contract,  they  should  have  returned  the  40  per 
cent,  to  the  old  gentleman.  If  they  discovered 
that  tbey  bad  been  defrauded  into  the  agree- 
ment, and  desired  on  that  acconnt  to  rescind, 
they  could  only  do  so  by  returning  the  moorfs 
which  the  old  gentleman  paid  them  to  cancel 
their  demands;   It  is  no  answer  to  say  that  the 
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watract  was  for  the  benefit  of  Robert  Ix  Dill, 
and  that  he  ought  to  be  held  responaible  (or 
ibe  btilance  of  the  demand.  It  waa  also  for  the 
benefit  of  the  creditors,  and  they  must  take  the 
burden  as  well  as  the  benefit  of  it.  It  would  be 
an  outraite  upon  the  father  to  keep  bis  money 
and  refuse  to  diacbarge  hia  bod.  The  father  had 
an  interest  in  his  son's  welfare  which  furnished 
a  highly  meritorious  consideration  for  Ma  en- 
RagemeDt  with  the  creditors  to  pa?  tbem  the  40 
rents  upon  the  dollar^  apon  their  agreement  tg 
discharge  his  son  from  further  liahili^." 

In  other  words,  th^  h^  a  rlgtat  to  at- 
Ann  the  composition  even  after  knowledge  of 
the  fnnd,  as  in  case  of  any  other  fraudulent 
contract,  or  they  had  a  right  to  reject  it  and 
restore  the  40  per  cent  to  the  ftiQier,  wblch 
they  must  do,  since  on  the  original  Indebt- 
edness the  father  owed  tbnfi  nothing,  as 
we  have  stated,  and  said  payment  could  not 
be  r^rred  to  the  original  indebtedness. 

This  view  was  also  taken  in  Oie  case  of 
Powers  Dry-Ooods  Go.  Harlln,  68  Minn. 
198.  71  N.  W.  16*  04  Am.  St  Hep.  460: 

"By  leason  of  the  fraud  It  was  within  the 
power  of  the  innocent  creditors  to  ignore  toe 
composition  and  recover  the  balance  due  upon 
thpir  claims." 

These  words  "within  the  power"  show  an 
option  such  as  the  innocent  party  can  exer- 
cise In  any  fraudulent  contract  which  Is 
Toldable  or  relatively  void.  If  It  was  abso- 
lutely void,  it  would  not  be  within  the  power 
of  the  Innocent  creditors  to  Ignore  the  com- 
position. They  would  have  to  Ignore  It  It 
voold  be  as  if  nothing  existed;  the  law 
would  have  made  it  a  nullity,  and  they 
would  have  had  no  power  In,  over,  or  con- 
cerning it 

The  same  principle  which  is  applied  tu 
White  T.  Knntz,  supra,  is  applied  in  O'Brien 
T.  Oreenehaum,  02  CaL  104,  28  Pac.  214. 
wliere  a  guUty  creditor  was  denied  relief  on 
account  of  secret  fraudulent  prefermces 
granted  to  other  guilty  creditors  of  which 
be  knew  nothii^;. 

In  the  case  of  Batchelder  &  Lincoln  Oo.  t. 
Whitmore,  122  Fed.  355.  58  a  a  A.  617, 
Jndge  Putnam,  weaklng  for  the  Circuit 
Court  of  Ai^ieals,  First  Olrcnlt,  says: 

"It  should  be  observed  in  this  connection  that 
eren  if  the  transaction  between  the  bankrupt 
and  the  Batchelder  &  Lincoln  Company  had 
been  fraudulent  in  intent,  this  would  not  have 
rendered  tbe  composition  void  so  far  as  the  oth- 
er creditors  were  concerned,  because,  notwith- 
itanding  the  forms  of  expression  heretofore  used 
hy  the  text-books  and  the  courts,  the  modern 
mle  is  that,  with  rare  exceptions,  transactionB 
are  not  Tola,  bnt  Toidable." 

In  the  case  of  Mallalleu  t.  Hodgson,  71 
big.  Com.  Law  Reports,  689,  the  court  said 
(q)eaklng  of  fraud  In  a  composition  agree- 
ment): 

"And  in  Pilbrow  v.  Pilbrow'a  Atmospheric 
Railway  Co.,  5  Com.  D.  440,  453.  thore  cited, 
Haule,  J.,  said:  'It  is  not  true  that  a  deed  that 
u  obtained  by  fraud  is  therefore  void.  The 
nile  is  that  the  pert^  defrauded  may,  at  his  elec- 
tion, treat  it  as  void.*  In  Murry  v.  Mann,  2 
£ieh.  538.  541,  Parke,  B.,  said:  'Fraud  does 
not  make  the  contract  actually  void,  but  only 
Twdable  at  the  election  of  the  party.'  While, 
therefore,  the  contract  In  the  present  ease  was 


not  avoided,  the  duty  of  tk9  plaintiff  stin  a^ 

tached," 

Our  concluai<Hi,  therefore,  is  tliat  the  com- 
position agreement  In  this  case  was  voidable 
only,  at  the  electkm  of  the  Innocent  cred- 
itors, and  until  Ihe  fraud  by  which  they  had 
been  induced  to  sign  the  composition  agree- 
ment was  discovered,  and  the  option  to  re- 
scind was  exercised,  the  contract  continued 
in  force  and  effect.  This  being  true,  at  the 
time  Blbos  signed  the  notes  in  question  here 
they  did  not  owe  Gross,  Kelly  &  Co.  the  65 
per  cent  of  the  old  debt  which  had  been  sur- 
rendered and  released  by  the  composition 
agreement  and  the  payment  of  the  85  per 
cent  thereunder.  It  is  true,  of  course,  that 
Gross,  Kelly  &  Co.  had  the  right  to  avoid 
the  comi>o8ltlon  agreement,  upon  discovery 
of  the  fraud  by  which  they  Jiad  been  Induced 
to  assent  to  it  and  that  they  could  retain 
the  36  per  cent  which  had  been  paid  them 
and  sue  for  the  recovery  of  the  balance  of 
their  original  Indebtedness.  But  this  Is  not 
such  an  action.  Here  they  are  seeking  to 
recover  principal,  Interest,  and  attorney's 
fees  on  three  promissory  notes,  which  would 
have  no  connection  with  the  original  In- 
debtedness, unless  the  balance  of  such  in- 
debtedness waa  owing  and  unpaid,  and  en- 
tered Into  and  became  the  consideration  for 
the  notes,  and  both  parties  so  understood. 

[3,  4, 1]  Under  the  facts  established  upon 
the  trial,  viewed  with  the  utmost  liberality 
toward  appellant  it  had  no  knowledge  at 
the  time  it  demanded  and  secured  the  execu- 
tion of  the  promissory  notes  in  question  that 
app^ees  had  glren  the  Mcintosh  Hardware 
Company  an  unlawful,  secret  preference  in 
order  to  Induce  It  to  sign  the  composition 
agreement  It  may  be  admitted  that  Slmcoi 
Bibo  at  that  time  had  knowledge  of  the  pref- 
erence, and  that  hla  guilty  knowledge  In- 
duced him  to  readily  assent  to  the  execution 
and  delivery  of  the  notes  In  order  to  prevent 
appellant  from  attacking  the  composition, 
and  that  tlie  composition  agreement  could 
have  been  avoided  by  appellant  upon  dis- 
covery of  the  fraud ;  still  the  question  remains 
as  to  whether  the  original  indebtedness, 
wbidi  appellant  bad  agreed  to  release,  but 
which  agreement  it  might  at  its  election^ 
either  avoid  or  affirm  because  of  the  undis- 
covered fraud,  upon  acquiring  knowledge 
thereof,  was  the  consideration  uiwu  which 
the  mlnda  of.  the  contracting  parties  met 
and  agreed.  The  fear  of  discovery  may  lie 
assumed  ■  to  have  been  the  motive  which 
prompted  Bibo  to  execute  the  notes,  but  "tlit> 
'motive'  for  Altering  into  a  contract  and  the 
'consideration'  of  the  contract  are  not  the 
same."  Elliott  on  Contracts,  |  204.  "Con- 
sideration," like  every  other  feature  and 
element  of  a  contract  la  a  matter  of  agree- 
m^t  upon  which  the  minds  of  the  contract- 
ing parties  must  meet  As  stated  by  Mr. 
Justice  Strong,  in  the  case  of  Phllpot  t.  ■ 
Gruuinser,  14  Waa  570.  20  U  Bd.  74S; 
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"It  is,  howerer,  not  to  be  doubted  that  there  is 
a  clear  distinction  sometbnes  between  tbe  mo- 
tive  that  may  indnce  to  enterlne:  into  a  contract 
end  the  consideratioD  of  the  contract.  Nothing 
is  consideration  that  is  not  regarded  as  such 
by  both  paxtiea.  It  is  the  price  voluntarily 
paid  for  a  promisor's  nndertakfiig.  An  expecta- 
tion of  results  often  leads  to  the  formation  of  a 
contract,  but  neither  the  expectation  nor  the 
result  is  'the  cause  or  meritorions  occasion  re- 
quiring a  mutual  recompcDse  in  fact  or  in  law.'  " 

In  the  case  of  Fire  Insurance  Aasociatton 
V.  Wlcbham,  141  U.  S.  564,  12  Sup.  Ot>84. 
36  L.  Ed.  800,  Mr.  Justice  Brown  says: 

"To  constitnte  a  valid  agreement  there  must 
be  a  meeting  of  minds  upon  every  feature  and 
element  of  such  agreement,  of  which  the  consid- 
eration is  one,  Tbe  mere  presence  of  some  inci- 
dent to  a  contract  which  might  under  certain 
circumstances  be  upheld  as  a  consideration  for 
the  promise  does  not  oecessarily  malie  it  the 
consideration  for  the  promise  in  that  contract. 
To  give  it  that  efiEect  it  must  have  been  offered 
by  one  party  and  accepted  by  the  other  as  one 
dement  of  the  contract.  In  Kirkpatrick  v. 
Mnirhead,  16  Pa.  117,  126,  it  was  said  that 
'consideration,*  like  every  other  part  of  a  con- 
tract, must  he  the  result  of  agreement.  The  par- 
ties must  understand  and  be  influenced  to  the 
particular  action  by  something  of  value  or  con- 
venience and  inconvenience  recognized  by  all  of 
them  as  the  moving  cause.  That  which  is  a 
mere  fortuitous  result  flowing  accidentally  from 
an  arrangement,  but  in  no  degree  prompting  the 
actors  to  it,  is  not  to  be  esteemed  a  legal  consid- 
eration." 

See,  also,  ElUett  on  Contracts,  8  204;  1 
Addison  on  Contracts,  15;  Ellis  v.  Clark,  110 
Mass.  380.  14  Am.  Bep.  609 ;  Levy  &  Cohn 
Mule  Co.  T.  Kauflman,  U4  Fed.  ITQ,  S2  a  0. 
A.  126. 

That  the  minds  of  the  contractiiig  parties 
to  these  notes  did  uot  meet  and  agree  upon 
the  consideration  is  evident  Appellant  was 
attempting  to  secure  a  promissory  note  for 
a  debt  which  it  had  agreed  to  release.  It 
had  signed  the  composition  agreement,  and 
could  not  subsequently  withdraw  its  assent 
without  the  consent  of  the  other  creditors  un- 
til after  the  time  for  compliance  by  the  debt- 
or had  expired,  or  the  agreement  was  breach- 
ed by  the  debtor.  Of  course,  If  it  had  knowl- 
edge of  a  secret  preference  given  to  some  oth- 
er creditor,  It  could  avoid  the  contract,  but, 
nntU  it  discovered  the  fraud  and  elected  to 
avoid,  it  could  hardly  be  contended  that  the 
notes  executed  without  consideration  could 
be  supplied  with  that  necessary  factor  by  the 
after-discovered  fraud  and  appellant's  elec- 
tion to  avoid. 

Tbe  question  is:  What  was  the  present 
consideration  for  the  notes  at  the  time  of 
their  execution  upon  which  the  minds  of  the 
parties  met  and  agreed?  It  must  be  evident 
there  was  none;  for  the  debt  wfaldi  appel- 
lant was  attempting  to  transmute  Into  the 
notes  was  dlscha^ed  by  the  composition 
agreement  and  Its  falflllmept  or  tendered 
compliance  by  Bibo,  subject,  of  course,  to  its 
avoidance  by  appellant  upon  discovery  of 
the  ftand.  But  at  this  time  it  had  not  din- 
eovered  the  fraud  and  elected  to  rescind; 
consequently  it  did  not  have  In  mind,  as  a 
consideratimi  for  the  note%  the  balance  of 


its  claim  which  It  was  entitled  to  collect  be- 
cause of  appellee's  fraud  In  giving  a  secret 
preference  to  the  Mcintosh  Hardware  Com- 
pany, and  did  not  offer  this  as  the  consider- 
ation, and  it  was  consequently  not  regarded 
as  the  consideration  by  both  parties.  At  the 
time  the  notes  were  given  Bibo  did  not  owe 
appellant  the  money  represented  by  the 
notes;  for  this  debt* had  been  dlschai^ed  by 
the  composition  agreement  and  the  payment 
of  the  35  per  cent  therein  provided  for.  It 
Is  true  he  might,  at  the  election  of  appellant, 
have  been  indebted  to  it  in  this  sum,  assum- 
ing the  fraud  to  have  existed;  still,  until 
appellant  exercised  Its  opdon  of  aToldlng- 
the  contract  upon  discovery  of  the  fraud, 
the  past  indebtedness,  whl<di  appellant  sup- 
posed was  discharged,  could  not  bare  been 
recognized  by  it  as  the  moving  cause  or  ele- 
ment which  It  presented  to  Bibo  as  a  consid- 
eration for  the  notea  and  upon  whl<A  the 
minds  of  the  contractiiig  parties  met  and 
agreed. 

[fi]  Appellant  contends  that  the  moral  ob- 
ligation to  pay  the  debt  was  a  suflScl^t  con- 
sideration for  a  new  promise  to  pay  it,  pro- 
vided the  new  promise  was  not'  made  until 
after  the  composition  was  completed,  and  was 
not  intended  to  secure  an  advantage  to  the 
creditor  as  a  consideration  for  his  signature 
to  the  composition  agreement.  In  support  of 
this  proposition  the  case  of  Willing  v.  Peters, 
12  Serg.  &  E.  (Pa.)  177,  is  dted,  which  con- 
cededly  so  holds.  No  other  case  has  t>een 
called  to  our  attention  which  supports  this 
theory  of  the  law,  and  the  authority  of  the 
case  cited  was  rasentially  Impaired  by  the 
case  of  Snevily  v.  Beed,  9  Watts  (Pa.)  306. 
The  following  quotation  from  the  case  of 
Shepard  v.  Bhodes,  7  B.  I.  470,  84  Am.  Dea 
573,  fnlly  answers  this  contention: 

"The  case  here  la  one  where  the  original  right 
of  action  was  extinguished,  not  by  the  act  of 
the  law,  but  by  the  act  of  the  parties.  It  wbb  a 
voluntary  release  of  the  debt  by  the  creditor  to 
the  debtor.  In  Willing  v.  Peters,  12  Serg.  & 
R.  (Pa.)  179,  the  question  arose  how  far  a  prom- 
ise to  pay  a  debt  thus  discharged  might  be  en- 
forced ;  and,  because  of  the  analogy  between 
waiving  a  discharge  created  by  act  of  law  and 
one  created  by  act  of  the  parties,  the  court  up- 
held tbe  action.  Shaw,  C.  in  Valentine  v. 
Foster,  1  Mete.  [Mass.]  522,  35  Am.  Dec.  37T, 
admits  tbe  closeness  oiE  the  analogy,  and  sug- 
gests,  if  the  rule  be  not  narrow  that  allow*  tbe 
waiver  in  the  one  case  to  hind  tbe  party,  and 
reject  it  in  the  other;  but  he  adds  that  the 
Pennsylvania  authority  is  the  only  one  he  has 
been  able  to  find  in  support  of  the  doctrine,  and 
in  the  case  then  before  him  ruled  that,  when  a 
creditor  released  a  debtor  to  make  him  a  wit- 
ness, the  subsequent  promise  of  the  debtor  was 
not  binding.  Considering  his  own  decision  and 
that  the  case  of  Willing  v.  Peters,  12  Serg.  A  B. 
[Pn.]  179,  was  subBeguently  overruled  in  the 
same  court,  in  Snevily  v.  Beed,  9  Watte  [Pa.] 
396,  while  in  other  courts  it  has  been  repeated- 
ly adjudicated  that  after  the  voluntary  release 
of  a  debt  an  express  promise  does  not  revtre  It, 
nor  does  it  form  a  snfflcient  consideration  to 
support  the  new  promise,  we  may  afSrm  that 
siidi,  at  present,  is  the  settled  law.  Warren  v. 
Whitney.  24  Me.  561  [41  Am.  Dec  406] ;  Staf- 
ford T.  Bacon,  1  HiU  [N.  TJ  633,  87  Am.  Deo. 

Bee."  1. 
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The  following  cases  support  the  caaa  of 
Shepaxd  t.  Rhodes,  snioa:  BaoniuasB  t. 
State  Nat.  Bank.  11  Oolo.  801,  18  Pac.  28; 
Montgomeiy  t.  Lampton,  3  Mete  (S.y.)  519; 
Grant  t.  Porter,  e&  N.  H.  229;  ZoeUach  t. 
Ton  Hlnden,  120  N.  T.  406,  24  N.  B.  796; 
Way  T.  Lansley,  16  OUo  St  392;  Gallaban 
V.  Ackley,  9  Pbila.  <Pa.)  90;  Id.,  80  Leg.  lat 
(PaJ  12;  Shepard  t.  Bbodea,  7  B.  I.  470,  84 
.iiu.  Dec.  57S ;  Wanen  t.  Wbltney,  24  Me. 
561,  41  Am.  Dec.  406;  Evans  t.  BeU,  16  Lea 
(T«m.)  669;  Oowper  v.  Green,  10  L.  J.  Bxch. 
846,  7  Bi.  &  W.  633. 

From  wbat  we  bave  said  It  is  apparent 
Uiat  the  eonrt  properly  refused  to  direct  a 
verdict  for  the  appellant  on  this  phase  of  the 
case,  and  no  error  was  committed  in  direct- 
ing ^  verdict  for  the  appellees. 

[1, 7]  l^ere  is  another  Qoeation,  however, 
wblch  requires  consideration.  As  shown  in 
the  statement  of  facts,  appellant  offered  tes- 
timony to  show  that  the  consideration  tor  the 
notes  was  an  agreement  on  the  part  of  appel* 
lant  not  to  engage  In  business  at  Grants, 
N.  M.,  in  ccmipetition  with  Bibo,  who  was  at 
that  time  engaged  in  the  mercantile  business 
at  that  place.  This  testimony  was  stricken 
out  by  the  court,  upon  the  theory  that  such 
an  agreement  was  in  contravention  of  public 
policy,  and  therefore  unlawful.  Appellant 
C(KiteDds  that  an  agreement  by  it  not  to  en- 
gage in  bnslnees  In  competition  with  appellee 
is  not  unlawful  and  contravenes  no  public 
policy,  and  therefore  furnishes  a  good  and 
valuable  consideration  for  the  notes,  even 
though  such  agreement  was  not  Incidental  or 
ancillary  to  a  valid  contract  for  the  sale  of  an 
established  business  and  Its  good  will,  and 
for  the  purpose  of  protecting  the  good  will 
of  the  business  sold.  Such  an  agreement  is 
imiTersally  condemned,  and  held  to  be  con- 
trary to  public  policy  and  void,  by  all  the 
standard  textbooks  dealing  with  the  subject 

Elliott  on  Contracts,  |  814,  lays  down  the 
doctrine  aq  follows: 

agreement  restraining  trade  most  be  in- 
ddental  to,  and  in  support  of,  the  contract  or 
ale  by  which  the  one  in  whose  favor  it  runs  ac- 
qoired  some  interest  in  the  buslneBs  he  seeks  to 
IHtitect.  One  cannot  make  a  valid  contract  in 
restraint  of  trade,  no  matter  how  limited  as  to 
Hpan  or  time,  where  he  does  not  purchase  the 
fooA  win  or  any  Interest  In  the  matter  and  the 
biIb  object  of  which  is  to  stifle  competition." 

Id  Page  on  Contracts,  vol.  1,  p.  684,  it  is 
BUted: 

"Contracts  whereby  one  or  both  of  the  par^ 
ties  thereto  are  restrained  from  engaginK  in  a 
buainess,  trade,  or  profession  are  of  two  kinds: 
(i)  Those  which  are  a  part  of  a  transaction  in- 
Tolring  the  good  will  of  a  business,  which  are 
Ksigned  to  protect  snch  good  will,  and  to  that 
tnd  to  restrain  some  person  or  persons  from  en- 
raging in  business ;  and  (b)  those  which  have  for 
their  primary  object  not  the  protection  of  good 
win,  hut  the  fbimation  of  a  monopoly  In  a  pven 
paanesB.  The  first  class,  if  objectionable  at 
all.  U  BO  because  the  restraint  is  unreasonable; 
tie  leooDd  class  is  always  ill^al." 

Od  pace  686  of  the  same  vcdnme^  the  an- 
tlxHT  says:. 


"Buying  off  Competittoiu—Where  without  a 
sale  of  good  will,  or  other  legitimate  dealing 
tlMrffirith,  one  party  agrees  with  the  other  to 
abstain  from  bndnesa,  waiA  contract  is  invaud, 
without  regard  to  its  reasonableness  as  to  either 
space  or  time.  Such  contracts  are  equally  to- 
valid  whether  the  competition  is  suppressed  di- 
rectly or  indiieotly." 

A  brief  review  of  the  decided  cases  on  thia 
proposition  will  show  ample  support  for  the 
tuts  above  quoted.  In  Oliver  t.  Gtlmore 
(O.  O.)  62  Fed.  662,  the  court  said: 

"A  contract  between  manufacturers  whereby 
the  first  partr  ^rees,  In  consideration  of  a  per- 
centage on  the  sale  made  by  the  second  party, 
not  to  use  his  plant  for  the  production  of  strap 
and  T-l|ing«B  for  five  years,  the  contract  to  be 
void  in  case  the  second  party  increases  his  facili- 
ties for  the  production  of  such  hinges,  is  void 
as  against  public  policy.** 

In  the  case  of  United  States  t.  Addyston 
Pipe  &  Steel  Co.,  86  Fed.  271,  29  C.  C.  A.  141, 
46  li,  B.  A.  1:22,  Juage  Taft  ei>eaidi«  for  the 
Circuit  Court  of  Appeals,  said: 

"}t  would  be  stating  it  too  strongly  to  say 
that  these  five  classes  of  covenants  in  restraint 
of  trade  include  all  of  those  upheld  as  valid  at 
the  common  law;  but  it  would  certainly  seem 
to  follow  from  the  test  laid  down  for  detennto- 
ing  the  validity  of  such  an  agreement  that  no 
conventional  restraint  of  trade  can  be  enforced 
unless  the  covenant  embodying  it  is  merely  an- 
cillary to  the  main  purpose  of  a  lawful  contract, 
and  necessary  to  protect  the  covenantee  in  the 
enjoyment  of  the  legitimate  fmits  of  the  con- 
tract, or  to  protect  him  from  the  dangers  of  an 
unjust  use  of  those  fruits  by  the  other  party. 
In  Homer  v.  Graves,  7  Bing.  735,  Chief  of  Jus- 
tice Tindal,  who  seems  to  be  regarded  as  the 
highest  Knglish  judicial  authority  on  this  braoch 
of  the  law  (see  Lord  Macnaghten's  judgment  in 
Nordenfelt  v.  Maxim  Nordenfelt  Guns  &  Am- 
munition Co.  [1894]  A.  C.  536,  667),  used  the 
following  lauguage:  'We  do  not  see  bow  a  bet- 
ter test  can  be  applied  to  the  question  whether 
reasonable  or  not  than  by  considering  whether 
the  restraint  is  such  only  as  to  afford  a  fair  pro- 
tection to  the  interests  of  the  party  in  favor  of 
whom  it  is  given,  and  not  so  large  as  to  inter- 
fere with  the  interests  of  the  public.  Whatever 
restraint  is  larger  than  the  necessary  protec- 
tion of  the  party  can  be  of  no  benefit  to  either. 
It  can  only  be  oppressive,'  and,  if  oppressive, 
'it  is,  to  the  eye  of  the  law,  -  unreasonable. 
Whatever  is  injurious  to  the  Interests  of  the 
public  is  void  on  the  ground  of  public  policy.' 
This  very  statement  of  the  rule  implies  that  the 
contract  must  be  one  In  which  there  is  a  main 
purpose  to  which  the  covenant  in  restraint  of 
trade  is  merely  ancillary.  The  covenant  is  ta- 
serted  only  to  protect  one  of  the  parties  from 
the  injury  which,  to  the  execution  of  the  con- 
tract or  enjoyment  of  its  fruits,  be  may  suffer 
from  the  unrestrained  competition  of  the  other. 
The  main  purpose  of  the  contract  suggests  the 
measure  of  protection  needed  and  furnishes  a 
sufficiently  uniform  standard  by  which  the  valid- 
ity of  such  restraint  may  be  judicially  determin- 
ed. In  such  a  case,  if  the  restraint  exceeds  the 
necessity  presented  by  the  main  purpose  of  the 
contract,  it  is  void  for  two  reasons:  Tint,  be- 
cause it  oppresses  the  covenantor,  without  any 
corresponding  benefit  to  the  covenantee;  and, 
second,  because  it  tends  to  a  monopoly.  But 
where  the  sole  object  of  both  parties  in  maktog 
the  contract,  as  expressed  therein,  is  merely  to 
restrain  competition,  and  enhance  or  matotato 
prices,  it  would  seem  that  there  was  nothtog  to 
justify  or  excuse  the  xertratot;  that  it  would 
necessarily  Inve  a  tendency  to  monopoly,  and 
therefore  would  be  rold.  In  such  a  case  there 
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is  no  measure  of  what  la  necessary  to  the  pro- 
tection of  either  party,  except  the  vague  and  va- 
rying opinion  of  judges  as  to  how  mncb,  on 

Eriuciples  of  political  economy,  men  ought  to 
B  allowed  to  restrain  competition.  There  is  in 
such  contracts  no  main  lawful  purpose,  to  suh- 
serve  which  partial  restraint  is  permitted,  and 
by  which  its  reasonableness  is  measured,  but 
the  sole  object  is  to  restrain  trade  in  order  to 
avoid  the  competitl(m  which  it  has  always  been 
the  policy  of  the  common  law  to  foster." 

In  Tuscaloosa  Ice  MannCacturing  Co.  t. 
WUliams,  127  Ala.  110,  28  South.  669,  60  L. 
R.  A.  176,  85  Am.  St  Bep.  125,  tbe  court 
said: 

"As  said  by  Putnam,  Circuit  Judge,  in  Oliver 
V.  Gilmore  [O.  C]  62  Fed.  508:  *  • 
When  the  covenantor  surrenders  his  trade  or 
profession  an  equivalent  is  given  to  the  public, 
because  ordinarily,  as  a  part  of  the  transaction, 
the  covenantee  assomes  and  carries  on  the  trade 
or  profession,  nothing  is  abandoned,  and  only 
a  transfer  is  accomplished.  The  same  occupa- 
tion continues  ;  the  same  number  of  mouths  are 
fed.'  And  these  considerations  obtain  where 
one  already  engaged  in  a  business  in  good  faith, 
for  the  purpose  of  enlarging  and  increasing  his 
busine&s,  purchases  the  stock  in  trade  or  prac- 
tice or  plant  of  a  rival,  and,  incident  thereto, 
takea  the  covenant  of  the  seller  not  to  engage  in 
the  same  business  within  the  territory  covered 
by  the  consolidated  enterprise,  and  in  aU  such 
cases  the  covenant  in  restraint  of  trade  is  a 
reasonable  one  and  valid.  But  there  is  no  room 
fnr  the  application  of  these  reasons  to  cases  in 
which  the  covenantee  does  not  purchase  the 
business,  practice,  trade,  or  plant  of  the  cove- 
nantor, and  the  transaction  involves  nothing  but 
a  bald  covenant  in  restraint  of  trade  for  which 
there  is  no  other  consideration  than  the  pay- 
ment of  money  for  the  obligation  itsell  In  such 
case  the  business  of  the  covenantor  is  not  trans- 
ferred merely  ;  it  is  destroyed.  His  plant  is  not 
continued  by  the  covenantee  in  useful  produc- 
tion, but  is  left  to  rust  and  canker  in  disuse. 
The  public  loses  a  wealth-producing  instnimen- 
tality.  Labor  is  thrown  out  of  employment; 
'the  same  number  of  mouths'  are  not  fed.  The 
consideration  the  covenantor  receives  is  not  the 
Juat  reward  for  his  skill  and  energy  and  enter- 

Erise  In  building  up  a  business,  but  is  a  mere 
ribery  and  seduction  of  his  industry  and  a  pen- 
sioning of  idleness.  The  motives  actuating  such 
a  transaction  are  always,  in  a  sense,  smiater 
and  balefuL  Its  purpose  and  effect  are  not  to 
protect  the  covenantee  in  the  legitimate  use  of' 
something  he  has  acquired  from  the  covenantor, 
but  to  secure  to  him  the  illegitimate  use  or 
the  use  in  an  illegitimate  way  of  that  which 
he  already  has,  in  respect  of  which  there  is  no 
reason  or  occasion  for  the  covenantor  to  assume 
any  obligation  of  protection.  Such  an  under- 
taking in  restraint  of  trade,  however  limited  as 
to  time  and  place,  would  seem,  upon  all  general 
principles,  though  we  know  of  no  case  expressly 
and  directly  so  deciding,  to  be  necessarily  unrea- 
sonable and  vicifiuB  on  the  consideration  alone 
that  it  is  not  entered  into  nor  has  it  the  effect 
of  protecting  some  business,  practice,  trade,  or 
Interest  which  the  covenantor  has  sold  to  the 
covenantee." 

In  the  case  of  Clark  v.  Needham,  126  Hlch. 
84,  83  N.  W.  1027.  SI  L.  R.  A.  786.  81  Am.  St 
Rep.  569,  the  Supraue  Court  of  Midiigan  dis- 
cussed tile  dlstincticm  between  a  contract  In 
reaaonable  restraint  of  trade  and  one  which 
teuds  to  create  or  continue  a  monopoly.  In 
this  case  the  restraint  tras  unlimited  as  to 
territory,  but  cases  dted  in  the  opinion,  such 
as  Maxim  Nordenfelt  Guns  &  A.  Co.  v.  Nord- 
enfelt,  1  Ch.  630,  show  that  a  restraint  un- 


limited as  to  terrttory  maj  be  good,  If  muA 
restraint  la  necessary  to  protect  the  cot- 
enantee  In  the  business  whidt  be  acquires, 
espedally  in  these  days  .when  wme  corpora- 
tions trade  all  over  the  world  in  Uie  commod- 
ities manufttctured  by  them.  The  court  said: 
"Any  such  contract  is  invalid,  whether  the 
restraint  be  for  one  year  or  any  number  of  years, 
or  is  unlimited  as  to  time.  The  agreement  to 
close  one  part  of  a  business  is  as  much  against 
the  policy  of  the  law  as  a  contract  to  elnw*  thp 
entire  business.  The  one  Is  as  reprehensible  as 
the  other.  They  only  differ  in  degree.  Under 
this  contention  a  party  might  agree  with  one 
person  to  close  one  part  of  Us  manufactory,  and 
then  agree  with  the  second  person  to  close  the 
other  part;  the  two  constituting  his  entire  bn.si- 
neas.  In  U.  S.  v.  E.  G.  Knight  Co..  156  U.  S. 
1,  16,  15  Sup.  Ct.  249,  39  L.  Ed.  325,  331,  it 
is  said :  'All  the  authorities  agree  that,  in  or- 
der to  vitiate  a  contract  or  combination,  ft  is 
not  essential  that  its  result  should  be  a  com- 
plete monopoly.  It  is  sufficient  if  it  really 
tends  to  that  end,  and  to  deprive  the  public  of 
the  advantages  which  flow  from  free  competi- 
tion.'". 

In  Webb  Press  Co.  v.  Blerce,  116  La.  905, 
41  South.  203,  a  contract  by  which  one  who 
had  contemplated  engaging  in  lawful  busi- 
ness In  a  certain  place  for  a  pecuniary  con- 
sideration agreed  with  .one  with  whom  he  had 
had  no  previons  relations,  and  who  also  con- 
templated engaging  In  the  same  business  at 
the  same  place,  to  abandon  his  plan  was  held 
void  as  an  unreasonable  restraint  of  trade. 

In  the  case  of  Clemona  v.  Meadows,  123 
Ky.  181,  94  S.  W.  13,  6  I*.  R.  A.  (N.  S.)  847. 
12'4  Am.  St.  Rep.  365,  a  contract  between  the 
proprietors  of  the  only  two  flrst-elass  hotels 
In  Fulton,  Ky.,  to  close  one  of  the  places  for 
a  money  consideration  to  be  paid  by  the  pro- 
prietor of  the  other,  In  order  to  give  the 
latter  a  monopoly  of  the  baslness,  was  held 
contrary  to  public  policy  and  void.  Append- 
efl  to  this  case  will  be  fonnd  a  very  instme- 
tlve  note  reviewing  the  American  cases  which 
have  discussed  the  question  as  to  the  validity 
of  a  stipulation  not  to  engage  In  a  particular 
business,  when  not  ancillary  to  a  lawful  con- 
tract. The  rule  announced  by  the  Kentucky 
court  was  followed  In  Uie  two  later  cases  of 
Barrone  et  al.  v.  Uoseley  Bros.  (Ky.)  189  S. 
W.  869,  and  Fields  &  Son  t.  Holland  &  Son, 
158  Ky.  544,  166  S.  W.  699.  Other  cases  to 
the  same  effect  will  be  fonnd  dted  In  the 
note  to  Clemona  v.  Meadows,  supra,  and  in 
support  of  the  texti  quoted  from  Elliott  and 
Page  on  Contracts. 

Appellant's  able  counsel,  1^  a  very  Inge- 
nious and  plausible  argument,  has  attempted 
to  apply  the  "rule  of  reason,"  as  enunciated 
by  the  United  States  Supreme  Court  In  Uie 
Standard  Oil  Case,  221  U.  S.  1,  81  Snp.  Ct. 
602,  56  L.  Ed.  619,  34  L.  R  A.  (N.  S.)  834, 
Ann.  Cas.  1912D,  734,  to  the  case  at  bar.  In 
his  brief  he  says: 

"I  am  not  to  l>e  understood  as  contending  that 
combinations  to  suppress  competition  where- 
by, as  a  practical  result,  a  monopoly  is  created, 
or  whereby  prices  are  controlled,  may  not  be 
lawfully  forbidden.  My  contention  is  that  it 
is  not  contrary  to  the  public  policy  of  any  civ-' 
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ilized  Btiite  that  A.  and  B.  shall  contract,  the 
one  not  to  compete  with  the  other  in  a  particu- 
lar business  at  a  particular  place.  I  take  it 
tbut^  if  the  plaintiff  in  the  case  at  bar  bad  es- 
tnbhshed  a  business  in  competition  with  the 
defendant  Simon  Bibo  at  Grants,  and  thereaft- 
er Bibo  bad  agreed  to  buy  all  or  a  part  of  the 
stock  in  trade  of  the  plaintiif,  and  plaintifl  bad 
agreed  not  further  tu  compete  at  that  place, 
such  a  contract  would  bo  conceded  to  be  law- 
ful and  cmfbrceable— a  valid  consideration  for 
the  execution  of  the  promissory  notes,  which,  in 
the  opinion  of  the  makers,  were  equal  in 
amount  to  the  benefit  received.  But  the  propo- 
sition advanced  seems  to  be  that,  not  having  yet 
eatat^ahed  the  busineBS,  the  attempt  on  the  part 
vt  Bibo  to  stifle  this  competition  in  Its  inception 
is  unlawful,  although  the  result  accompHsbed  is 
the  same  in  each  caso,  and  there  is  absolutely 
no  difference  ao  far  aa  the  effect  upon  the  public 
is  concerned.  If  it  is  not  unlawful  to  stifle 
competition  after  it  haa  once  obtained  a  foot- 
bold,  no  sound  reason  can  be  advanced  why 
joich  competition  may  not  with  equal  propriety 
be  stifled  before  it  has  obtained  a  foothold." 

If  the  "rule  of  reason**  be  ai^Iied  to  this 
contract,  it  will  not  help  appellant  Under 
this  doctrine,  which  was  firmly  established 
by  the  Standard  OU  Case,  contracts  In  re- 
Htralnt  of  trade  which  are  unreasonable  are 
invalid.  While  orl^^lly,  at  common  law, 
all  owtxacta  In  restraint  of  trade  were  pre- 
samptiTely  InTaUd  ^tdiel  t.  Reynolds.  1  P. 
Wms.  181),  because  such  oontracts  were 
deemed  injurious  to  the  public  as  well  aa  to 
the  indlTldnala  who  made  them,  "in  the  In- 
terest of  the  freedom  of  Individuals  to  con- 
tract this  doctrine  was  modified  so  that  it 
was  only  when  a  restraint  hy  contract  was 
so  general  as  to  be  coterminous  with  the 
kingdom  that  it  was  treated  as  void;  that  Is 
to  say,  if  the  restraint  was  partial  In  its 
operation,  and  was  otherwLse  reasonable,  the 
contract  was  held  to  be  valid."  Standard  Oil 
Co.  V.  V.  S.,  supra.  It  Is  the  purpose  of  the 
contract  which  makes  it  reasonable  or  unrea- 
wnable,  coapled,  of  course,  with  the  limita- 
tions put  upon  the  right  to  engage  In  busi- 
ness. If  the  restrictions  are  no  broader  than 
are  necessary  to  protect  the  party  In  the  en- 
joyment of  the  benefits  of  the  main  contract, 
to  which  the  restraint  Is  lucldental,  the  con- 
tract would  be  iipheld  as  valid,  because  rea- 
.sonable.  On  the  other  hand,  If  the  restric- 
tions are  ao  broad  that  It  necessarily  appears 
that  the  restraint  is  unreasonable,  the  con- 
tract would  be  held  to  be  illegal.  Where  the 
I'ontract  is  subsidiary  to  the  main  purpose  of 
dispoelng  of  an  established  business,  or  oth- 
er legitimate  object,  the  restraint  would  be 
held  reasonable  and  the  contract  valid.  In 
Eastern  States  R.  U  D.  Ass'n  v.  United 
States,  234  U.  S.  600,  34  Sup.  Ct.  951,  68  L. 
Kd.  I4fl0,  the  United  States  Supreme  Court 
said: 

"It  is  true  that  this  court  held  In  the  Stan- 
eard  Oil  and  Tobacco  Casea,  supra,  and  in  the 
Mabseqnent  ceaes  following  them,  that  in  its 
proper  conatruction  the  act  was  not  intended 
to  reach  normal  and  iiaual  contracts  incident  to 
ItwtDl  purposes  and  intended  to  further  lesfiti- 
mate  trade,  and,  sommarixinar  the  meaning  of 
tbe  act  In  the  Tobacco  Case.  t£ii  court  aald  (221 
I',  a.  178  [31  »up.  Ct.  648,  55  L.  Ed.  003]) : 


'Applying  the  rule  of  reason  to  the  construc- 
tion of  the  statute,  it  was  held  in  the  Standard 
Oil  Case  that,  as  the  words  'restraint  of  trade,' 
at  Common  law  and  in'the  law  of  this  county  at 
the  time  of  the  adoption  of  the  Anti-Trust 
Act,  only  embraced  acts  or  contracts  or  agree- 
ments or  combinations  which  operated  to  the 
prejudice  of  the  public  interests  by  unduly  re- 
stricting competition  or  unduly  obstructing  the 
due  course  of  trade,  or  which,  either  because  of 
their  inherent  nature  or  effect,  or  because  of 
the  evident  purpose  of  the  acts,  etc.,  injuriously 
restrained  trade,  that  the  words  as  used  In  the 
statute  were  designed  to  have,  and  did  have,  but 
a  like  wgaiflcance.' 

*Tb9  same  principle  was  affirmed  in  Nash  v. 
United  States.  229  U.  S.  373,  33  Sup.  Ct.  780, 
57  L.  Ed.  1232.  The  court  in  the  Standard  Oil 
Case  consUued  the  act  as  intended  to  reach 
only  combinations  unduly  restrictive  of  the  flow 
of  commerce,  or  unduly  restrictive  of  competi- 
tion, and,  illustrating^  what  were  such  undue 
or  unreasonable  combinations,  it  classed  as  il- 
legal [221  U.  S.  58,  31  Sup.  Ct  515,  55  L.  Kd. 
619,  34  L.  B.  A.  (N.  S.)  834,  Ann.  Caa.  1912D, 
734]  'all  contracts  or  acts  which  were  "unrea- 
sonably restrictive  of  competitive  conditions,  ei- 
ther hcaa  the  nature  or  character  of  the  con- 
tract or  act  or  where  the  surrounding  circum- 
stances were  such  as  to  justify  the  conclusions 
that  tiiey  had  not  been  entered  into  or  perform- 
ed with  the  legitimate  purpose  of  reasonably 
forwarding  personal  interest  and  developing 
trade,  but,  on  the  contrary,  were  of  such  a  char- 
acter as  to  give  rise  to  the  inference  or  pre- 
sumption that  they  had  been  entered  into  or 
done  with  the  intent  to  do  wrong  to  the  gen- 
eral public  and  to  limit  the  right  of  individuals, 
.  thus  restraining  the  free  flow  of  commerce  and 
tending  to  bring  about  the  evils,  such  as  en- 
hancement <d  prices,  which  were  coDBidci*cd 
to  be  against  pubUc  policy.* " 

From  the  nature  and  character  of  a  con- 
tract such  as  this,  where  it  clearly  appears 
that  it  was  not  entered  Into  with  the  legiti- 
mate purpose  of  reasonably  forwarding  per- 
sonal Interest  and  developing  trade,  but,  on 
the  contrary,  with  the  intent  to  do  wrong 
to  the  general  public  and  to  limit  the  right 
of  Individuals  or  corporations,  thus  restrain- 
ing competition  and  enhancing  prices,  the 
contract  will  be  held  invalid  under  the  Sher- 
man Autl-Trust  Act  (U.  S.  Comp.  St.  1913,  H 
S820-S830),  as  It  would  have  been  ao  deemed 
under  the  common  law,  and  this  is  clearly 
shown,  wfe  think,  by  the  above  excerpts  from 
the  decisions  of  the  United  Statdi  Sainreme 
Court. 

Ill  the  case  of  Gallup  Electric  I^Ight  Co. 
V.  Pacific  Improvement  Co.,  16  N.  M.  86,  118 
Pac.  848,  the  territorial  Supreme  Court  dis- 
cussed the  question  of  contracts  in  restraint 
of  trade.  In  this  decision  the  court  quotes 
section  3  of  the  act  of  Congress  of  July  2, 
1800  (U.  S.  Comp.  Bt  1913,  g  8822).  This 
statute  was  In  force  In  this  jurisdiction  at 
the  time  this  alleged  agreement  was  entered 
into,  as  New  Mexico  at  that  time  was  still 
a  territory.  In  the  case  referred  to  the 
court  quotes  with  approval  the  following  ex- 
cerpt from  the  opinion  written  by  Mr.  Jus- 
tice Peckham  In  the  case  of  United  Statra 
V.  Joint-Traffic  Association,  171  U.  S.  B67, 
19  Sup.  Ct  31,  43  L.  Kd.  269: 

"We  are  not  aware  that  it  has  ever  been 
claimed  tbat  a  lease  or  purchase  by  a  farmer, 
manufacturer,  or  merchant  of  an  addittonal 
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taim,  mannfactoTT,  or  riiop,  or  the  withdrawal 
from  baslness  of  any  nrmer,  merchant,  or 
Dianufacturer,  restrained  commerce  or  trade 
within  any  legal  definition  of  that  term ;  and 
the  sale  <^  a  good  will  of  a  business  with  an 
accompanying  agreement  not  to  engage  in  a 
similar  business  was  instanced  in  the  Trans- 
Missouri  Case  [166  U.  S.  290,  17  Sup.  Gt.  540, 
41  L.  Ed.  1007]  as  a  contract  not  within  the 
meaning  of  the  act,  and  it  was  said  that  such 
a  contract  was  collateral  to  the  main  contract 
of  sale,  and  was  entered  into  for  the  pnrpose  of 
enhancing  the  price  at  which  the  vendor  sells 
bis  business." 

See,  also,  Thomas  v,  Gavin,  16  N.  M.  680, 
110  Pac.  841. 

The  Anti-Trust  Act  must  be  and  is  con- 
strued in  the  light  of  the  common  law,  and 
such  a  contract  as  that  testified  to  by  the 
witness  Amot  Is  contrary  to  public  policy 
and  illegal.  This  being  true.  It  follows  that 
the  court  did  not  err  in  striking  out  this  tes- 
timony. It  further  follows  that  the  court 
properly  directed  a  verdict  for  the  appellees. 

The  Jadgmoit  la  tberefoce  affirmed ;  and 
It  is  BO  ordered. 

HANNA  and  PARKER,  13.,  concnr. 


DE  BAOA  T.  BOTH  et  ftl    (No.  1696.) 

(Supreme  Gonrt  of  New  Mexico.    Dec.  21, 
1914.) 

(Syllahut  hy  the  Court.) 

JuDOUENT  (8  886*)— Vacation— RiQHi^TiHE, 
Weaver  v.  Weaver,  16  N.  M.  98,  113.  Pac. 
S80,  fiollowed  ai  to  control  of  district  courts 
over  their  Judgmenta. 

[Ed.  Note.— For  other  cases,  see  Judunent, 
Gent  Dig.  IS  78l^-744;  DeTDig:  S  886.^^^ 

Appeal  from  District  Court,  San  Miguel 
Coanty ;  D.  J.  Leahy,  Judge. 

Actiott  by  Trinidad  6.  De  Baca  against 
Peter  BoUi  and  others.  From  Judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

Thomas  B.  Catron,  of  Santa  F6,  for  appel- 
lant Hunker  &  Hunker,  of  Las  Vegas,  for 
appellees. 

MECHEM,  District  Judge.  This  action 
was  brought  May  6,  1889.  On  December  10, 
1910,  it  was  stricken  from  the  docket  with 
leave  to  reinstate.  On  May  16, 1911,  on  mo- 
tion of  plaintiff's  attorney  It  was  reinstated 
upon  condition  that  it  be  "disposed  of  within 
six  months  or  stand  dismissed."  On  Decem- 
ber 30,  1911,  a  Judgment  of  dismissal  was 
entered  which  recited  the  previous  orders 
relative  to  the  case,  and  ttiat  the  order  of 
May  16,  1911,  had  not  been  compiled  with. 

On  December  13,  1913,  plaintiff's  attorney 
moved  the  court  to  set  aside  the  judgment 
of  dismissal  as  inadvertently  entered,  sup- 
porting the  motion  by  his  affidavit,  which  al- 
leged that  after  tlie  entry  of  the  order  ot 
May  16.  1911,  plalntlfTs  attorney  had  spoken 
to  the  district  judge  with  respect  to  the  im- 
portance of  keeping  this  cause  on  the  docket 
until  another  action  then  pending  In  the  same 


court,  between  the  same  partlea,  and  Involv- 
ing the  same  subject-matter,  should  be  finally 
determined,  and  that  the  said  judge  assnred 
"affiant  that  this  cause  would  not  be  disposed 
of  until  the  other  action  should  be  deter- 
mined, unless  further  notice  should  be  glvea 
to  affiant  in  regard  lo  the  same,"  and  tbat 
the  judgment  of  dismissal  was  entered  with- 
out notice  to  him,  and  that  the  other  action 
was  then  still  pending.  The  lower  court 
ruled  that  it  was  "without  power  to  sustain 
the  said  motion  and  restore  the  said  cause 
to  the  docket,  and  doth  therefore  overrule 
the  same,"  which  ruling  Is  assigned  as  error 
here. 

This  case  presents  no  features  distinguish- 
able ftom  Weaver  v.  Weaver,  16  N.  M.  98. 
118  Pac.  599,  which  would  call  for  a  dei»r- 
ture  from  the  rule  laid  down  there,  and  upon 
the  authori^  of  that  case  the  judgment  of 
the  lower  court  is  affirmed ;  and  It  is  so  or- 
dered. 

HANNA  and  PARKER,  JJ.«  concur. 


« 

HILL  et  al.  v.  STATE  ex  ret  COUNTT 
ATTORNET  OP  GBADT  COUNTT 
et  at    (No.  4914.) 
(Supreme  Gonrt  of  OUahoma.    Dec.  16,  1918. 
Rehearing  Denied  Jan.  9,  1916.) 

(f^yllahuB  hfi  the  Court.) 
Appeal  and  Ebbob  ($  1146*)— PaESENTAxion 

FOB  RSTIEW— I>B0CEBniNO  BT  STATB— DECX- 
SIOK. 

Record  examined,  and  held,  that  equity  re- 
quires the  decree  entered  below  to  be  modified 
in  the  particulars  indicated  in  this  opinion.  In 
all  other  respects,  the  decree  of  the  court  below 
is  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^^CeuL  Dig.  H  4480-4482;  Dec.  Dig-  I 

Appeal  from  District  Court,  Orady  County ; 
Frank  M.  Bailey,  Judge. 

I'roceedlugs  by  the  iStata,  on  the  relation  of 
the  County  Attorney  of  Grady  County  and 
another,  against  Dave  Hill  and  another. 
Judgment  for  plaintiffs,  andr  defendants  ap- 
peal. Affirmed. 

Barefoot  &  Carmlchael  and  Btmd  ft  Melton, 
all  of  Chickasha,  for  plaintiffs  in  error. 

KANE,  J.  This  was  a  proceeding,  institut- 
ed under  that  pnrt  of  section  14,  article  3, 
chapter  69,  Session  Laws  1907-08,  as  amend- 
ed by  section  13,  chapter  70;  SeiislfUL  Iaws 
1911,  which  provides: 

"  *  *  *  And  all  places  where  any  such 

liquor  is  kept  or  possessed  by  any  person  in 
violation  of  any  provision  of  this  act;  and  all 
places  where  persons  congregate  or  resort  for 
the  purpose  of  drinking  any  such  liquor,  are 
hereby  declared  to  be  public  nuisances,  and  upon 
the  judnnent  of  any  court  of  record  finding 
such  pinco  to  be  a  nuisance  under  this  section, 
the  sheriff,  his  depnty,  or  andersheriff,  or  any 
constable  of  the  proper  county,  or  marshal  or 
police  of  any  city  where  the  same  is  located. 
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thall  be  Erected  to  slint  up  and  abate  such 
place  bj  talcins  iKMveBsion  thereof  and  deatroT- 
mfc  all  liquors  found  therein,  the  lieepiuK  or  sale 
of  which  is  prohibited  by  this  act,  together  with 
all  signa,  screens,  bara,  bottles,  glasses,  and 
other  property  tued  in  kesping  and  nminf  iw^ng 
nid  nuiwfie.  •  • 

The  following  flndhiKB  and  judgment  of  the 
court  8iifllclentl7  state  1%  facte  dtoclosed  by 
the  evidence  and  tbe  acdon  of  Uie  tElal  court 
based  tbaieou: 

n>  'Tbat  during  the  year  1912.  op  nntil  Sep- 
tember 25.  of  sidd  wl2.  intoxicating  liquors 
were  bept  and  sold  continuously  at  the  place 
IcQown  as  the  Mint,  or  Sam  Cook's  place,  lo- 
cated on  lot  6  of  block  43  of  the  city  of  Chick- 
asha. 

(2)  Xh«  court  further  finds  that  such  place 

was  owned,  controlled,  and  run  by  Fred  Smith 
and  Sam  Cook,  and  that  said  Sam  Cook  was  a 
party  to  and  interested  in  the  affairs,  control, 
and  managemeot  of  said  place. 

(3)  The  court  further  finds  that  such  keep- 
ing and  selling  of  such  intoxicating  liquors 
was  permitted  and  carried  on  in  such  building 
and  place  up  until  the  same  was  closed  by  in- 
junction, viz.,  the  2Sth  day  of  September,  1912. 

(4)  The  court  further  finds  that  such  building 
ia  owned  by  the  defendant  Dave  Hill,  and  that 
Baid  Dave  Hill  knew  and  had  cause  to  know 
and  did  know  that  such  intozlcatias  liquors 
were  being  kept  and  sold  in  said  premises  dui^ 
ing  the  year  1912. 

(5)  The  court  further  finds  that  the  said  Dave 
Hill  and  Sam  Cook  were  under  bond  during  the 
year  1912,  conditioned  that  they,  the  said  Sara 
CooIe  and  Dave  Hillj  ahoold  pay  to  the  state  of 
(Hilahoma,  a  certain  sum  of  money  if  they 
knowingly  permitted  or  caused  to  be  sold,  given 
away,  or  kept  in  or  on  said  premises  intozkat- 
iu  liqaoTB  as  is  prohibited  by  law. 

(6)  The  court  further  finds  that  such  place 
known  as  the  Mint,  or  Sam  Cook's  place,  located 
«D  said  lot  6,  block  43,  of  the  city  of  Chickaaha, 
was  reputed  and  generally  known  as  the  place 
where  intoxicating  liquors  were  kept  and  sold. 

(7)  The  court  further  finds  that  on  or  about 
the  25th  day  of  September.  1912,  the  defendant 
Fred  Smith  left  the  city  of  Chickaaha,  and  that 
on  said  date  the  abeilfC  took  possession  of  said 
Imllding  known  as  the  Mint,  or  Sam  Cook's 
place,  and  that  the  same  has  been  shut  up  and 
locked  and  in  the  custody  of  the  sheriff  since 
uid  date,  and  that  no  contraband  goods  have 
been  kept  or  sold  In  said  building  since  said 
date. 

Tills  the  17th  day  of  February,  A.  D,  1913. 

Wherefore,  it  ia  ordered,  cooaiaered,  adjudg- 
ed, and  decreed  by  the  court  that  the  injunction 
herftofore  granted  against  Dave  HUl,  Sam 
Cook,  and  Fred  Smith,  enjoining  and  restrain- 
iag  the  suid  Dave  Hill,  Sam  Cook,  and  Fred 
Smith,  their  agents,  servants,  and  employes, 
from  keeping,  selling,  or  in  any  wise  disposing 
of  any  intoxicating  liquors  of  any  kind  or  char- 
acter in  the  buildings  on  the  premises,  known 
aa  the  Mint,  or  Sam  Cook's  place,  and  being 
lot  6.  block  43,  city  of  Chlckasha,  Grady  coun- 
ty, Oklahoma,  and  Is  hereby  made  perpetual  as 
against  said  named  parties. 

It  is  further  ordered  that  the  iojunction  here- 
tofore granted  against  the  buildings  and  prem- 
ises, being  lot  6  in  block  43,  and  all  baildings 
■itnated  or  being  on  said  lot  and  block,  be  and 
'tis  hereby  made  perpetual. 

It  is  further  ordered  by  the  court  that  the 
Aeriff  of  Grady  conuty,  Oklahoma,  be  and  he 
ia  hereby  ordered  and  directed  to  immediately 
destroy  all  intoxicating  or  contraband  now  in 
or  about  the  building  and  premiiies,  being  lot 
6  in  block  43  in  the  city  of  Chlckasha,  Okla- 
botoa. 

It  is  farther  ordered  by  the  conrt  that  tiie 
fiherifE  of  Grady  county,  Oklahoma,  immediately 
take  an  invoice  of  all  gtock  and  fixtaies  now  in 
nid  bnUding,  situated  on  said  lot  6,  block  48, 


city  of.  Chlckasha,  Oklahoma,  and  return  the 
sakl  invoice  of  all  goods  not  of  an  intoxicatins 
or  contraband  nature  to  the  board  of  county 
commissioners  of  Grady  county,  Oklahoma,  that 
said  board  may  make  such  disposition  of  said 
stock  and  fixtures  and  fnmiture  in  any  manner 
as  provided  by  law. 

It  is  further  ordered  by  the  court  that  the 
sheriGF  of  Grady  county,  Oklahoma,  shall  im- 
mediately take  full,  absolute,  and  complete  pos- 
session of  lot  6,  block ,  43.  city  of  Chlckasha. 
Oklahoma,  together  with  all  buildings  thereon 
situated,  and  secnrely  lock  and  fasten  all 
openings  to  said  building  and  bold  the  same  Cor 
a  period  of  one  year  from  this  date. 

This  the  17th  day  of  February.  A.  D.  1913. 
[Signed]  Frank  M.  Bailey,  Jndge. 

Coimsel  for  plaintiff  In  error  have  filed  an 
able  brief,  assailing  the  law  under  which  the 
proceeding  Is  commenced  and  the  action  of 
the  court  below  In  several  very  Important 
particulars.  There  la  no  brief  on  behalf  of 
the  state.  Whilst  tiie  brief  of  connBel  for 
plaintiff  In  error  is  full  and  perauaslTe,  It  Is 
not  so  clearly  iMmvlnctng  aa  to  warrant  us  In 
reversing  the  judgment  of  the  court  below  in 
totot  upm  the  authority  ct  the  line  of  casra 
which  hold:  Where  plaintiff  In  error  has 
completed  hla  record  and  filed  It  In  this  court, 
and  has  served  and  filed  a  brief,  In  compli- 
ance with  the  rules  of  this  court,  and  defend- 
ant In  error  has  neither  filed  a  brief  nor  of- 
fered any  excuse  for  such  failure,  the  conrt 
is  not  required  to  search  the  record  to  find 
some  theory  upon  which  the  Judgment  may 
be  sustained,  and  where  the  brief  filed  ap- 
pears reasonably  to  sustain  the  aBsignmenta 
of  error,  the  court  may  reverse  the  Judgment 
in  accordance  with  the  prayer  of  the  plain- 
tUt  In  error  or  the  rights  of  the  parties.  Taby 
V.  McMurray,  30  Okl.  602,  120  Pac.  604 ;  Por- 
cell  Bridge  &  Transfer  Co.  v.  Hlne,  40  Okl. 
200,  137  Pac.  668,  handed  down  at  this  term. 
On  account  of  the  importance  of  the  ques- 
tions raised,  and  that  full  equity  may  be 
done  In  the  Instant  case  by  a  modification  of 
the  decree  entered  below,  the  court  Is  not 
disposed  to  pass  upon  them  until  they  arise 
In  a  case  wherein  they  are  briefed  on  behalf 
of  the  state,  by  the  law  officer  charged  with 
that  duty. 

The  evidence  shows  that  the  building  In- 
volved is  of  the  value  of  $15,000,  and  that  it 
Is  of  the  rental  value  of  f 1,500  per  year ;  that 
■  It  Is  very  favorably  situated  and  well  adapted 
^  for  use  in  any  legitimate  trade  or  business 
carried  on  in  the  city  of  Chlckasha.  Whil:4t 
the  conduct  of  the  owners  In  persistently  per- 
mitting this  building  to  he  occupied  and  used 
for  the  sale  of  Intoxicating  liquors  contrary 
to  law  was  probably  sutHcient  to  Justify  the 
court  in  ordering  the  sheriff  to  take  and  re- 
tain charge  thereof  for  the  period  of  one 
year,  upon  the  theory  that  it  was  the  most 
effective  means  of  abating  the  nuisance,  we 
are  of  the  opinion  that  the  same  purpose  can 
be  as  well  accomplished  without  withdrawing 
this  large  nnd  valuable  building,  and  the 
personal  property  not  found  to  be  of  an  in- 
toxicating or  contraband  nature,  entirely 
from  the  channels  of  legitimate  trade  or 
commerce  for  such  a  considerable  period  of 
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time.  Assuming,  tberefore,  that  the  oonrt 
has  not  exceeded  its  jurisdiction  in  the  prem- 
ises, an  examination  of  the  Qudlugs  and  the 
record  conriuces  us  that  Justice  requires  the 
decree  to  te  modified  In  two  particulars.  We 
are  therefore  of  the  opiuion  that  that  part  of 
the  decree  which  orders  "that  the  sheriff  of 
Grady  county,  Oklahoma,  take  an  Invoice  of 
all  stock  and  fixtures  now  In  said  building 
situated  on  said  lot  6,  block  43,  city  of  Chlck- 
astia.  Oklahoma,  and  return  the  said  Invoice 
of  all  goods  not  of  an  intoxicating  or  contra- 
band nature  to  the  board  of  couuty  commis- 
sioners of  Grady  couuty,  Oklahoma,  that  said 
board  may  make  such  disiM)sltion  of  said 
stock  and  fixtures  and  furniture  in  any  man- 
ner as  provided  by  law,"  should  be  modified 
by  adding  thereto  the  following: 

"That  all  personal  proi>erty  seized  and  found 
not  to  be  of  an  iatoxioating  or  contraband  na- 
ture, or  used  In  keeping  or  malntalDiag  sadi 
Dulaanee,  shall  be  restored  to  the  ovner  thereof." 

After  the  proceeding  In  error  was  filed  in 
this  court,  the  plaintiff  In  error  filed  an  ap- 
plication for  supersedeas,  and  the  action  of 
this  court  thereon,  as  far  as  the  building  Is 
concerned,  seems  fully  to  meet  the  require- 
ments of  the  case  In  the  way  of  abating  the 
nuisance,  and  at  the  same  time  allows  the 
owners  of  the  building  the  use  thereof  for 
all  legitimate  purposes.  As  after  the  rendi- 
tion of  this  order  the  Attorney  General  did 
not  brief  the  case  on  Its  merits  on  behalf  of 
the  state,  we  take  It  that  the  order  Is  sat- 
isfactory to  the  state  and  fully  meets  the 
purpose  sought  to  be  attained  by  the  decree 
of  the  court  below.  The  part  of  the  order 
necessary  for  our  present  purpose  Is  in  sub- 
stance as  follows: 

That  the  building  located  on  lot  6,  block 
43,  in  the  city  of  Ghickasha,  Grady  county, 
Oklahoma,  shall  be  turned  over  to  the  owners 
of  said  building  by  the  sherlCC  of  Grady  coun- 
ty, upon  condition  that  said  owners  shall  ob- 
serve In  all  respects  the  order  of  the  court 
herein,  and  that  said  owners  shall  not  at  any 
time,  either  in  person  or  by  agent,  or  tenant, 
or  subtenant,  enter  in  or  upon,  or  conduct 
any  unlawful  business  of  any  nature  whatso- 
ever In  or  upon,  the  premises,  or  permit  any 
pergon  to  conduct  any  such  unlawful  busi- 
ness on  said  premises.  In  consideration  of 
said  property  being  restored  to  the  owners 
aforesaid,  they  are  required  to  execute  a 
bond  with  sufilclent  sureties  In  the  sum  of 
$5,000,  to  be  paid  to  the  state  aa  liquidated 
damages  In  case  of  violation. of  the  Judgment 
and  decree  by  said  Dave  Hill,  Sam  Cook, 
Fred  Smith,  or  their  servants,  agents,  em- 
ployes, or  let<sees;  said  bond  to  be  filed  and 
approved  by  the  clerk  of  the  district  court, 
whereupon  this  decree  sOiall  Immediately  be- 
come ^ectlve.  T&la  order  shall  be  contin- 
ued in  force. 

In  all  other  respects  the  decree  of  the  court 
below  is  affirmed.  All  the  Justices  concur. 


In  re  BSNBDTCTINE  FATHSiBS  OF  8A- 

CBED  HEABT  MISSION.    (No.  6834.) 
(Supneme  Court  of  Okhihoma.   Nov.  10.  1914. 
Rehearing  Dniied.  Jan.  9,  1915.) 

(Syllabut  bv  the  Court.} 

1.  CEBTIOBARI  <i  2S*)  —  JUBISDXOTZOIC  Su- 

PBEUE  Court. 

This  court  has  power,  under  tbe  provisions  ot 
section  2,  article  7,  of  tfae  Constttution,  to  Is- 
sue the  commoD-law  writ  of  certiorari,  in  cases 
where  no  appeal  or  proceeding  in  error  lies,  to 
briag  up  the  record  of  an  inferior  court  or  tribu- 
nal for  review  as  to  jurisdictional  errors  only. 

[Hid.  Note. — For  other  cases,  see  Certiorari, 
Cent  Dig.  H  33,  41;  Dec.  Dig.  |  28.»] 

2.  Cebtiobabi    (I  28*)— JuBiBDicrroN— StJ- 

PREME  COURT-^UDOMENT  OF  COUKTY  CODRT. 

Where  upon  appeal  in  a  proreedinc  mitho- 
rized  under  section  i44Q,  Rev.  Ijbwb  1910,  the 
county  court  exceeds  its  jurisdiction,  by  adjudg- 
ing that  pro^rty  exempt  from  taxation  under 
section  6,  article  10.  of  the  Constitution,  shall  be 
listed  and  aBseased  for  taxation,  a  writ  of  certi- 
orari will  issue  and  such  judgment  will  be 
quashed. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent  Dig.  !§  33,  41;  Dec.  Dig.  {  28.*] 

(Additional  Syllabw  by  Editorial  Staff.) 

3.  Certiorari  (g  !•)— Nature  of  Writ. 

Certiorari  is  not  a  writ  of  right,  but  ie  to 
be  granted  or  not  in  the  discretion  of  the  coart 
Proceedings  on  the  return  are  confined  solely  to 
the  record  of  the  lower  ooort  or  tribunal,  and 
the  writ  will  issue  only  in  cases  where  no  ap- 
peal or  proceeding  in  error  lies,  and  ordinarily 
where  tite  error  cannot  otherwise  be  corrected. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent.  Dig.  8  1;  Dec.  Dig.  §  1.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Certiorari.] 

Original  action  by  the  Benedictine  Fathers 
of  Sacred  Heart  Mission  for  a  writ  of  certi- 
orari. Writ  issued. 

Edward  Howell,  of  Shawnee,  and  Arrlng- 
ton  &  Arrington,  of  Tecnmseh,  for  petitioner. 
Baldwin  &  Carlton,  of  Shawnee,  for  respond- 
ent 

BLEAKMORE,  J.  This  Is  an  original  ac- 
tion In  this  court  The  Benedictine  Fathers 
of  Sacred  Heart  Mission  filed  its  petition, 
praying  the  issuance  of  a  writ  of  certiorari 
directed  to  Hal  Johnson,  Judge  of  the  county 
court  of  Pottawatomie  couuty,  Okl.,  com- 
manding him  to  return  to  this  court  all  tbe 
record  in  a  certain  action  pending  in  said 
court  In  the  matter  of  tlie  assessment  of  prop- 
erty discovered  to  have  been  omitted  and  not 
listed  and  assessed  for  taxation.  Tfae  peti- 
tion all^s,  in  substance,  that  the  Benedic- 
tine Fathers  of  Sacred  Heart  Mission  is  a 
COTporatlon  existing  under  the  laws  of  the 
state  of  Oklahoma  engaged  solely  In  rellgloiis, 
charitable,  and  educatlcmal  work;  that  all 
of  its  property  attempted  to  he  listed  and  as- 
sessed for  tbe  purpose  of  taxation  Is  used  ex- 
clusively for  religious,  educational,  and  char- 
itable purimses;  that  on  the  11th  day  of 
May,  1914,  one  R.  0.  Hurst,  acting  as  tax 
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ferret.  notiflM  petitia»r  that  oertialn  of  Ite 
property  had  not  been  assessed  for  taxation 
In  tbe  rears  1910,  1811,  1912.  and  191S,  dtlng 
It  to  appear  before  the  county  treasurer  and 
show  cause  why  said  property  should  not  be 
assessed;  that  thereafter  petitioner  appear- 
ed before  the  county  treasurer  and  set  forth 
the  facts,  sbowlng  that  Its  property  was  used 
excluslTely  for  religious,  educational,  and 
charitable  purposes,  but  that  said  county 
treasurer  listed  and  assessed  the  same  for 
taxation  for  said  years ;  that  an  appeal  was 
taken  from  the  action  of  said  treasurer  to 
the  county  court,  and  that  upon  a  hearing  of 
said  an>eal  evidence  was  introduced  before 
said  court  establishing  that  petitioner  was  a 
corporation,  under  the  laws  of  the  state  of 
Oklalioma,  engaged  solely  in  religious,  educa- 
tional, and  charitable  work,  and  that  all  of 
its  property  was  used  exduslvely  for  Its 
school  and  for  religious  and  charitable  pur- 
poses, but  that,  notwithstanding  said  fact, 
said  court  held  that  such  property  was  sub- 
ject to  taxation.  It  Is  farther  alleged  that 
under  the  provisions  of  the  Constitution  of 
Oklahoma  said  property  Is  exempt  from  taxa- 
tion, and  that  the  county  court  exceeded  its 
Jurisdiction  In  rendering  said  judgment ;  that 
under  and  by  virtue  of  said  Judgment  taxes 
upon  said  property  will  be  collected*  to  the 
Irreparable  Injury  of  petitioner.  To  said  pe- 
tition the  county  Judge  has  demurred.  The 
issuance  of  the  writ  of  certiorari  was  waiv- 
ed, and  the  cause  heard  upon  the  petition 
and  demurrer  as  upon  the  writ  and  return. 

[1 , 2]  Upon  the  facts  admitted  to  he  true 
the  property  of  the  petitioner  is  exempt  from 
taxation  under  the  provisions  of  section  6, 
article  10,  of  the  Constitiition,  which  ^xo- 
vldes: 

"All  property  used  for  free  public  libraries, 
free  museums,  public  cemeteries,  pronertj"  used 
exclusively  for  schools,  colleges,  and  all  property 
used  exclusively  for  religious  and  charitable  pnr- 
poses,  *  *  *  shall  be  exempt  from  taxation." 

The  piweeding  tot  the  discovery,  listing, 
and  assessli^  of  propwty,  as  in  this  caae,  is 
authorized  under  the  tOTms  of  sectlcm  7440, 
Rev.  Laws  1010,  whldi  provldee : 

"The  board  of  eoanty  oommissloners  of  any 
county  in  this  ftate  may  contract  with  any  pet- 
son  or  persOQS  to  assist  the  proper  officers  o£  the 
county  in  the  discovery  of  property  not  listed 
and  assessed,  as  required  by  existing  laws,  and 
fix  the  compenaation  at  not  to  exceed  fifteen 
per  cent  of  the  taxes  recovered  under  this  ar^ 
tide.  Before  listing  and  assessing  the  property 
discovered,  the  county  treasurer  shall  give  tbe 
person  in  whose  name  it  is  proposed  to  assess 
the  same,  ten  day's  notice  thereof  by  registered 
letter,  addressed  to  him  at  his  last  known  place 
of  residence,  fixing  the  time  and  place  when  ob- 
jections in  writing  to  such  proposed  listing  and 
iiiiin— III!  lit  may  be  made.  An  appeal  may  be 
taken  to  the  count^  court  for  the  Dual  action  of 
the  treasurer  within  ten  days,  by  giviug  notice 
thereof  in  writing  and  filing  an  appeal  bond,  as 
in  cases  appealed  from  tbe  board  of  county  com- 
missioners to  tbe  district  oourt." 

It  Is  conceded  that  no  appeal  or  proceed- 
ing in  error  will  lie  to  this  court  from  the 
Judgment  of  the  coon^  court  In  such  case. 


Board  of  County  Cmn'm  of  Klngfisbei  Gonn- 
ty  V.  Guarantee  State  Bank  et  ai.,  27  Okl.  736, 
117  ^c.  216;  State  et  aL  v.  Cawthom's  Es- 
tate, 81  Okl.  G60.  122  Pac  622 ;  Asher  SUte 
Bank  t.  Board  of  Commissioners  of  Potta- 
watomie County,  31  Okl.  145,  120  Pac.  634. 

The  sole  question  in  this  case  is  whether  a 
writ  of  certiorari  will  issue  to  review  the  ac- 
tion of  the  county  court  in  tbe  premises.  It 
is  contended  oa  behalf  of  the  county  Judge 
that,  regardless  of  tbe  error  of  the  county 
court,  its  action  is  final,  and  that  the  writ  of 
certiorari  Is  not  a  proper  remedy,  and  that 
thla  court  is  without  Jurisdiction  to  review 
the  action  of  the  county  court  In  such  pro 
ceedlngs  thereby.  Section  2  of  article  7  of 
the  Constttution  provides: 

"The  original  Jurisdiction  of  tbe  Supreme 
Court  shall  extend  to  a  general  superintending 
control  over  all  inferior  courts  and  all  commis- 
sions and  boards  created  by  law.  The  Supreme 
Court  shall  have  power  to  issue  writs  of  habeas 
corpus,  mandamus,  quo  warranto,  certiorari, 
prohibition  and  such  other  remedial  writs  as 
may  be  provided  by  law,  and  to  hear  and  deter- 
mine the  same." 

It  has  been  held  that  under  said  proTlsloa 
this  court  has  the  power  to  issue  the  common- 
law  writ  of  certiorari  to  bring  before  It  for 
invAtl^tion  as  to  Jurisdictional  errors  only 
the  record  of  Inferior  courts  and  tribunals. 
Balaer  t.  Newton  et  aL,  22  OkL  658.  98  Pac. 
931. 

[S]  As  was  said  In  that  caHe,  no  procedure 
Is  prescribed  tjie  Coustltntion,  nor  Is  It 
provided  upon  what  conditlona  ttie  writ  shall 
issne.  Hie  scope  itf  a  writ  of  certiorari  was 
quite  limited  at  common  law,  and  is  therefore 
likewise  limited  In  this  state;  the  proceed- 
ings upon  the  return  are  confined  solely  to 
the  record  of  the  lower  court  or  tribunal  and 
the  writ  will  issue  only  in  cases  where  no  ap- 
peal or  proceeding  in  error  lies,  and,  ordi- 
narily, where  the  wrong  or  Injury  cannot 
otherwise  be  corrected.  Tbe  purpose  of  the 
writ  In  all  cases  is  to  prevent  injustice.  It  is 
not  a  writ  of  right,  but  Is  to  be  granted  or 
not  in  the  exercise  of  sound  Judicial  discre- 
tion. The  petition  should  confwm  to  the 
rules  of  pleading  at  common  law  and  allege 
all  tbe  facts  required  to  confer  Jurisdiction 
on  the  reviewing  court  and  the  want  of  Juris- 
diction in  the  court  below.  In  our  opinion, 
the  petition  in  the  Instant  case  is  suffldent 
in  this  respect  It  la  undoubtedly  within  the 
power  of  this  court,  under  the  provision  of 
the  Constitution  above  quoted,  to  review  up- 
on certiorari  the  Jurisdictional  errors  of  a 
county  court.  In  a  case  in  which  no  appeal  or 
proceeding  In  error  will  lie,  to  correct  any 
wTong  that  may  have  been  done  the  partis 
by  reason  of  a  Judgment  rendered  without 
Jurisdiction  or  in  excess  of  the  Jurisdiction 
of  the  lower  court.  Under  the  facts  admitted 
in  this  case  the  county  treasurer  was  without 
authority  to  list  or  assess  for  taxation  under 
any  provision  of  the  statutes  of  this  state  the 
prc^rty  in  question,  specifically  exempted 
from  taxation  by  the  provisions  of  the  Con- 
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sUtatlfHi ;  and  the  comity  court,  upon  Appeal 
from  Boch  action  of  the  county  treasurer,  was 
eqaally  wtthont  JnrlsdlctlCT  to  violato  the 
constltatlosal  right  of  petitloiier  by  adjudg- 
ing that  pnverty  used  exclnslvely  for  Its 
school  and  for  i<dlgloin  and  diarltable  pnr^ 
poses  should  be  listed  and  assessed  for  taxa- 
ttoa.  Sudi  InvaslfHi  of  petitioner's  C(niatlta- 
tlonal  rights  la  an  Injustice  vhl^  will  be  pre< 
vented  by  the  writ  of  certiorari.  It  cannot 
be  said  in  this  state  that  the  constttatlanal 
right  of  any  citizen  may  be  Infringed  and  bis 
property  taken,  under  the  guise  of  statutory 
autbority.  by  any  ofllcer  or  tribunal,  although 
no  appeal  Is  provided  from  such  action.  The 
law  of  Oklahoma  jealously  and  Impartially 
guards  the  Interests  of  all  ttn  people,  and 
will  always  afford  a  remedy  to  cmtrol  unlaw- 
ful exercise  of  judicial  force,  such  as  In  this 
case,  by  writ  issued  out  of  tills  court  It  is 
not  only  the  province^  but  It  Is  the  duty,  of 
this  court  In  the  exercise  of.  Its  power  under 
the  Oonstltntion  to  prevent  Injustice  and  to 
uphold  the  law  In  all  cases. 

The  county  court  of  Pottawatomie  county 
having  exceeded  Its  jurisdiction.  Its  judg- 
ment Is  a  nullity,  and  is  hereby  quashed.  All 
the  Justices  concur,  except  KANE,  C.  J.,  ab- 
sent and  not  participating. 


SEAT  et  al.  v.  PLUNKETT.   CNo.  8888.) 
(Supreme  Court  of  Oklaboma.    Dec.  1,  1914. 
Behearlng  Denied  Jan.  9,  1916.) 

(Byllahut  ty  fhe  Court.) 

1.  Tbial  (I  260*)  —  iNSTEUonows  -  -  Repeti- 
tion. 

A  judfnnetit  will  not  be  reversed  because 
of  the  refusal  of  the  trial  court  to  give  an  in- 
struction, although  such  inBtmction  may  fairly 
state  the  lav,  if  the  law  applicable  to  the  issues 
in  the  case  is  fairly  stated  ifn  the  court's  charge. 

[Ed.  Note.-— For  other  eases,  see  Trial,  Cent. 
Dig.  H  661-669;  Dec.  Dig.  |  260.*] 

2.  innkebpebs  (8  lo^)  —  gubats—pessomal 
Igijubieb— Case  Kequibed. 

A  hotel  or  innkeeper,  from  the  very  nature 
of  Ms  business,  extends  an  implied  invitation  to 
all  persons  to  become  guests  at  bis  hotel,  and 
thereby  becomes  liable  Cor  injuries  sustained  by 
reason  of  the  unsafe  conditions  of  the  hotel,  and 
the  law  imposes  upon  bim  a  degree  of  care  and 
diligence  for  the  safety  of  his  guests  reasonably 
commensurate  with  the  circnmstances  and  con- 
ditions. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent.  Dig.  SI  14^16;  Dec.  Dig.  1  10.*] 

3.  Innkeepebs  (S  10*)  —  Guests  — Pebbonai. 
Injubifs— Iptstrtictions. 

It  being  stipulated  that  one  of  tiie  defend- 
ants was  the  manager  of  the  hotel,  the  court  in- 
structed the  jury  that  such  manaeor  was  re- 
sponsible under  the  law  for  the  condition  of  the 
hotel  at  the  time  of  the  accident,  reeardless  of 
who  may  have  owned  the  hotel  or  of  who  may 
have  constructed  it    Held,  this  was  not  error. 

[Ed.  Notp.— For  other  cases,  see  Innkeepers, 
Cent  Dig.  §jl  14-16;  Dec.  Dig.  fi  10.*] 

4.  Tbial  (S  255*)— Instbuctiows— Dutt  to 
Bequest. 

A  judgment  will  not  be  reversed  for  failure 
of  the  trial  court  to  instruct  upon  any  particu- 


lar phase  or  Issue,  unless  reonest  Is  made  at  tiie 
trial  for  such  Instruction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  627-641;  Dec.  Dig.  |  255.*] 

6.  Appeal  ahd  Ebbob  (I  1064*)  —  Habulbss 

EbBOB— lNBTaUCTI0NB--PLEADIN08. 

Where  the  court  in  other  parairraphs  of 
the  charge  has  defined  to  the  jury  what  the  is- 
sues are  between  the  litigants,  a  judgmeot  will 
not  be  reversed  merely  upon  the  grounds  tliat 
the  court  set  out  the  pleadings  in  full  in  his  in- 
structions to  the  jury,  unless  it  Is  made  to  ap- 
pear that  the  rights  of  the  parties  wore  meju- 
diced  thereby. 

[Ed.  Note.— For  other  eases,  see  Aopeal  and 
Error,  Cent.  Dig.  |§  4219,  4221-4224;  DecT  Dig. 
S  1064.*] 

6.  Tbial  (I  194*)— PBomro  or  Ooubt  Aim 

JUBT— SVIDBnCB. 

Where  the  court  has  separately  and  proper- 
ly deGned  each  of  the  elements  of  damage  for 
which   plaintifr  might  recover,   provided  the 

Jury  finds  from  tiie  evidence  that  tiie  plaintiff 
as  sustained  any  sock  damage,  and  ooodudes 
with  the  words,  "Provided  such  damages  do  not 
exceed  in  the  a^regate  the  sum  sued  for,"  such 
language  is  not  equivalent  to  saying  such  sum 
was  reasonable  damages  in  the  premises,  and 
the  use  of  such  language  does  not  oonstltnte  re- 
versible error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  «  413,  430,  439-441,  446-454,  466-466: 
Dec.  Dig.  1  l94.*] 

7.  INNKEBPEBS  flj  10*)— IRJUBT  TO  GUEBT— 

NxGUGBHCB— SunnoxENor  or  Btidknob. 
The  evidence  examined,  and  found  to  be 
sufficient  to  sustain  the  verdict  and  judgment 

[Ed.  Note.— For  other  cases,  see  Innkeepers* 
Cent  Dig.  SS  14-16;  Dec.  Dig.  1 10.*] 

Commissioners'  Opinion,  Division  Na  2. 
Error  from  District  Court,  Klngflaher  Coun- 
ty; James  B.  CuUlson,  Judge. 

Action  by  Matthew  Plunkett  against  A. 
J.  Seay  and  another.  Judgment  for  plaintiff 
and  defendants  bring  error.  Affirmed. 

P.  S.  Nagle  and  Marshal  W.  Hioch,  both 
of  Kingfisher,  for  plaintiffs  In  error,  George 
L.  Bowman,  of  Kingfisher,  and  Bobberts  ft 
Onrran,  <tf  Enid,  for  d^Midant  In  error. 

HABBISON,  a  This  acU<m  was  begun  l^ 
Matthew  Plunkett  against  A.  J.  Seay  and 
Mrs.  M.  C.  Baker  for  damages  resulting  from 
personal  injuries  sustained  from  falling 
through  the  areaway  from  the  third  floor 
to  the  second  flow  of  a  hotel  owned  by  de- 
fendant Seay  and  operated  by  defendant 
Mrs.  Baker.  Plunkett,  the  plaintiff  below, 
was  a  guest  at  said  hotel,  who^  with  some 
other  quests,  had  arrived  at  the  hoUA  late 
In  the  night  There  was  no  one  up  about 
the  hotel  at  the  time  except  the  night  <derk. 
The  other  guests  who  arrived  with  him  were 
shown  to  a  room,  after  which  tiie  derk,  be- 
ing lnf<vmed  that  plaintiff  wanted  to  retire, 
started  to  the  third  floor  and  directed  the 
plaintiff  to  follow  him.  In  following  the  cterfc 
through  the  hallway  towud  the  room  as- 
signed to  him,  the  plaintiff  stumbled  over 
the  banisters  Burrounding  the  areaway,  or 
air  shaft,  and  fell  tiirongh  on  to  the  flow 
.  below,  sustaining  Injuries  for  which  he 
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brougbt  soft  foff  |2(^27&7«.  Plalntifl  al- 
leged Oat  In  ftdlowtog  £tie  cterfc  to  ttie  room 
assigned  to  blm  the  clerk  traveled  mudi  fas- 
ter than  he  did,  and  that  by  the  time  he 
readied  the  hallway  on  the  third  floor  the 
clerk  had  disappeared  down  the  hallway, 
thereby  leaving  him  al<me  In  the  dark  ball- 
way  ;  that  In  attempting  to  follow  the  clerk 
he  stumbled  over  the  banisters  and  f^ 
throngh  the  areaway  or  air  shaft  on  to  the 
second  floor.  He  charged  that  the  hallway 
was  dark,  that  the  clerk  had  disregarded 
his  safety  and  left  falm  In  the  hall,  and  that 
the  banisters  around  the  areaway  were  so 
low  that  when  he  stumbled  against  them 
in  the  darkness  he  fell  through,  and  that 
because  of  the  negligence  of  the  clerk  In 
leaving  him,  a  total  stranger  to  the  hotel, 
in  the  dark  hallway,  and  the  negligence  of 
defendants  In  falling  to  keep  such  hallway 
sufficiently  lighted  for  the  safety  of  guests 
passing  up  and  down  same,  and  the  negli- 
gence of  defendants  in  failing  to  construct 
and  maintain  banisters  aronud  such  areaway 
of  sufficient  height  to  prevent  guests  from 
failing  over  same,  were  the  cause  of  his  in- 
juries. 

The  defendant  answered,  denying  the  n^- 
ligeiice  alleged  by  plaintiff,  and  alleged  that 
plaintiffs  Injuries  were  caused  by  his  care- 
lessness and  contributory  negligence  in  at- 
tempting to  go  down  the  hallway  alone; 
and  further  answered  that  the  plaintiff  had 
arrived  at  the  hotel  In  a  tired,  worn-out,  and 
sleepy  condition,  having  been  aboard  the 
train  for  the  two  nights  previous,  that  he 
Called  to  apprise  the  defendant  .of  his  con- 
dition, and  that  his  injuries  were  caused 
by  his  own  carelessness  in  approaching  the 
railing  around  the  areaway  in  the  condition 
he  was  then  in;  and  further  alleged  that, 
If  plaintiff  was  suffering  from  any  Injuries, 
fliey  were  caused  1^  being  thrown  ftom  a 
buggy  dniing  a  runaway  which  happened 
Bubseqnently  to  his  falling  at  the  hotel.  Hie 
trial  resulted  in  a  verdict  and  Judgmrat  In 
favor  of  plaintiff  for  the  sum  of  98,000 ;  In 
fact,  there  has  been  two  trials  of  this  case, 
each  resDlting  In  a  verdict  for  the  plaintifE 
for  abont  98,000^  From  the  last  verdict  and 
Judgment  and  order  overruUng  moti<ai  for 
new  trial,  the  defendants  appealed  upon 
nine  separate  specifications  of  error.  Of 
these  assignments  of  error,-  the  second  and 
third  relate  to  the  giving  and  relectton  of 
certain  instracthma,  the  fourth,  fifth,  and 
sixth  relate  to  the  Buffleiency  of  the  evidence, 
and  the  seventh,  eighth,  and  ninth  raiato 
to  the  admission  and  rejectlw  of  evidence. 
The  first  relates  to  the  ovemiling  of  the 
motl<m  tor  new  trial.  We  shall  review  these 
groups  in  the  order  named. 

[1]  As  to  the  Uurtmctlons  submitted  by 
defendants  below  and  refused  by  the  court, 
instmctlon  A  was  properly  refused,  for  the 
reason  that  it  does  not  state  the  law  of 
this  stete.   In  such  Instructtim  the  defend- 
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Kttk  soo^t  to  tantract  Uie  jury  Oat  tf  Plan- 
kett  found  tte  hallway  to  be  dark  vAen  he- 
readied  the  third  floor,  and  found  ttiat  the 
clerk  had  passed  out  of  sight,  It  was  his 
duty  to  call  the  clerk  and  to  refuse  to  pro- 
ceed further  down  the  unUghted  hallway, 
and  that  his  failure  to  do  this  constituted 
such  negligence  on  his  part  as  to  prevent  a 
recovery.  This  Instruction  Is  not  only  against 
the  weight  of  anthority  (see  West  v.  Thom- 
as, 97  Ala.  622.  11  South.  769 ;  Railroad  Go. 
V.  Arnold.  S4  Ala.  159,  4  South.  309,  6  Am. 
St  Rep.  354),  but  is  against  the  plain  pro- 
visions of  section  6,  art.  23,  ot  our  Gonstitu- 
tlon,  which  makes  the  defense  of  contribu- 
tory n^Ugence  a  question  of  fact  for  the 
jury.  Besides,  under  the  law,  the  plaintiff 
had  a  right  to  presume  that  defendants  had 
provided  reasonably  safe  corridors  and  pas- 
sageways to  the  rooms  and  to  presume  that 
if  there  were  any  dangerous  air  shafts  or 
pitfalls  in  such  corridors  or  passageways 
that  they  would  be  properly  lighted  or  safe- 
guarded. See  West  v.  Thomas,  97  Ala.  622, 
11  Sonth.  769;  Railroad  v.  Arnold,  84  Ala. 
169,  4  South.  359,  5  Am.  St  Bep.  354. 

Instructions  B,  C,  D,  E,  and  J  were  prop- 
erly refused,  for  the  reason  that  they  do 
not  state  the  law.  There  was  no  error  in 
refusing  to  give  Instructions  I,  O,  and  S,  for 
the  reason  that  the  law  offered  in  these  in- 
structions was  given  in  the  court's  charge. 

[2]  Complaint  is  also  made  that  the  court 
erred  in  giving  instructions  numbered  4,  6, 
6,  7,  11,  and  16.  In  InstrucCLon  No.  4  the 
court  told  the  Jury  that  a  hotel  or  Innkeei)- 
er  "extends  an  implied  invitation  to  all  to 
come  upon  his  premises,  and  he  is  therefore 
liable  for  injuries  sustained  in  consequence 
of  the  bad  condition  of  such  premises."  The 
giving  of  this  instruction  was  not  error.  See 
16  Am.  ft  Eng.  (2d  Kd.)  547,  and  aothorltlas 
In  note  3;  also  Railroad  Oo.  v.  Arnold,  84 
Ala.  169.  4  South.  359,  6  Am.  St  Rep.  864; 
Patrick  V.  Springs,  164  N.  C.  270,  70  S-  VL 
806,  Ann.  Oas.  1912A,  1200;  Clancy  t.  Bar- 
ker. 71  Neb.  83.  08  N.  W.  440,  60  Ij.  B.  A 
642,  115  Am.  St  Rep.  560,  8  Ann.  Gas.  662; 
West  V.  Thoraaa,  07  Ala.  622.  U  South.  760; 
Tmlock  T.  Wllley,  187  X^ed.  057. 112  G.  C.  A 
1.  Besldea,  a  hotel  or  innkeeper.  In  the  very 
nature  of  his  Imalness,  extends  an  Implied 
Invltatlm  to  all  persona  to  become  goeatt 
of  his  hotel,  and  thereby  becomes  liable  for 
injuries  sustained  1^  reason  of  the  unsafe 
conditions  of  the  hotel  or  premises,  and  the 
law  Imposes  uptm  him  a  degree  of  care  and 
diligence  tor  the  safety  of  his  guests  rea- 
sonably commensurate  with  the  Gbrcomstano- 
ee  and  conditions. 

[3]  In  paragraph  5  of.  the  conrt^s  charge 
he  told  the  jury  that  It  la  the  duty  ot  a 
hotel  keener  to  see  tbat  hia  hotel  and  prem- 
ises ere  In  a  reasonably  safe  condition  for 
the  accommodation  of  guests,  and,  it  being  ad- 
mitted that  defendant  A.  J.  Seay  was  the 
keeper  of  the  hotel  at  the  time^  he  was  ther»- 
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fore  reeponalble  for  tbe  condition  thereof, 
and  it  made  no  difference  who  was  the  owner 
of  the  building  at  the  time  nor  by  whom  it 
was  constructed.  Complaint  Is  made  of  this 
Instruction  because  of  prejudicial  emphasis 
placed  on  the  llabUity  of  A.  J.  Seay»  the 
keeper.  We  are  unable  to  see  the  error  con- 
tended for  by  plaintiffs  la  error.  The  man- 
ager, A.  J.  Seay,  was  responsible  under  the 
law  for  the  condition  of  the  hotel  at  the  time 
of  this  accident,  r^ardlcss  of  who  may  have 
owned  tbe  hotel  or  of  who  may  h&Te  con- 
structed it 

ParagraiA  9  of  the  court's  diarge  la  as 
follows: 

"A  hotel  keeper  for  hire  is  not  an  insurer  of 
the  safety  of  bis  guests,  but  must  use  reasonable 
care  and  dlliKence  for  their  safety,  and  must 
provide  everythini?  necessary  for  that  purpose, 
including,  reasonably  safe  barriers  around  air 
shafts  or  areaways,  and  sufficient  lights  for  the 
guests  to  gee  and  observe  any  dangerous  places, 
and  must  exercise  to  that  end  a  reasonable  de- 
gree of  skill.  It  is  for  you  to  say  under  the  evi- ! 
dence  wbetber  or  not  the  balustrade  maintained 
around  the  areaway  referred  to  was  reasonably 
sufficient  to  protect  tbe  same  and  to  keep  gueste 
from  falling  through  the  areaway  under  the 
conditions  which  you  may  find  existed  there, 
and  also  it  is  for  you  to  find  from  the  evidence 
whether  or  not  the  hallway  containing  the  open- 
ing or  areaway  was  sufficiently  lighted  at  the 
time  of  the  accident,  and  whether  or  not  the 
night  clerk,  or  defendant's  agents  in  charge, 
used  reasonable  skill  and  care  in  escorting  the 
plaintiff  to  his  room,  and  from  all  these  consid- 
erationa  determine  whether  or  not  the  defend- 
ants were  guilty  of  any  negligence.  You  must 
also  take  into  condderation  the  citcnmstances 
under  which  the  plaintiff  came  to  the  hotel,  his 
physical  condition,  the  manner  in  which  he  pro- 
ceeded to  his  room,  aud  determine  therefrom 
whether  or  not  he  was  guilty  of  any  negligence 
which  contributed  to  the  injury  complained  of, 
and.  If  you  find  from  the  evidence  that  the 
plaintiff  was  guilty  of  such  negligence,  then  tbe 
plaintiff  cannot  recover." 

Complaint  is  made  that  in  tbe  foregoing 
InstnictioD  the  terms  "reasonable  care," 
"reasonable  degree  of  skill,"  "reasoneble 
diligence,"  "reasonable  skill  and  care," 
"reasonable  oare  and  diligence"  .  are  nsed 
without  any  explanation  as  to  the  meaning 
of  such  terms,  and  that  a  failure  to  do  so 
was  error.  This  contention  is  without  merit, 
for  the  reason  that  in  paragraph  14  of  the 
court's  charge  he  tells  the  jury  that  by  the 
term  "reasonable  care"  the  law  means  such 
a  degree  of  care  as  an  ordinarily  prudent 
person  would  exercise  under  similar  circum- 
stances or  in  the  same  situation.  Whether 
this  deflnitiOD  makes  tbe  meaning  any  clear- 
er, or  whether  or  not  it  sheds  any  additional 
light  on  the  word  "reasonable"  itself,  we 
cannot  say,  but  it  Is  tbe  definition  usually 
given  by  the  courts,  and  is  equally  as  full 
and  ludd  as  the  definitions  given  in  the  cases 
cited  by  plalntlflCs  ip  error. 

[4]  Objection  is  made  to  paragraph  7  of  the 
court's  charge,  on  the  ground  that  the  court, 
having  UKd  the  term  "proadmate  result" 
without  istedflcally  defining  to  the  Jury  what 
is  meant  by  such  term,  committed  reverMble 
error,  dtlng  Swift  t.  Beuuud*  128  111.  App. 


repobte:b  (Ou. 

181;  Mulderig  t.  St  U,  ete.  By.  Co.,  116 
Mo.  App.  655,  Qi  S.  W.  801;  Holmes  v. 
Clisby,  121  6a.  241,  48  8.  £.  934,  104  Am.  St. 
K^.  103.  Willie  the  authorities  cited  seem 
to  support  the  contention  made,  yet,  as  no  re- 
quest was  made  by  plfiiutifls  in  error  in  the 
case  at  bar  for  a  defiultion  of  the  terra  "prox- 
imate result"  this  judgment  wlU  not  be  re- 
versed for  failure  to  deflne  such  term,  and 
especially  since  it  does  not  appear  from  the 
record  that  tbe  rights  o£  pkUnUtts  In  error 
were  prejudiced  mdi  failure;  Besides, 
the  rule  has  been  repeatedly  announced  by 
thla  court  that  a  judgment  will  not  be  re- 
versed for  failure  of  tbe  trlAl  court  to  in- 
struct upon  any  particular  phase  or  lasne, 
unless  reqnttt  was  made  at  the  trial  for  anda 
instruction.  See  Q.,  B.  I.  &  P.  By.  Co.  t. 
Badford,  30  OkL  667, 129  Fac  834,  and  cases 
cited. 

[6]  Complaint  is  also  made  that  tbe  court, 
instead  of  defining  the  Issues  made  by  the 
pleadings,  set  out  the  pleadings  in  full  in  his 
instructions,  but  from  an  examination  of  tbe 
court's  cha^  It  appears  that  In  instruction 
No.  7  the  court  very  dearly  and  condaely 
defines  the  issues  betweoii  the  Ittlgauta 
Hence  we  find  uo  error  in  this  regard. 

It  is  contended  that  the  court  erred  In 
paragraph  7  by  using  tbe  following  language. 

"  •  •  •  Third,  that  the  defendants  were 
guilty  of  negligence  in  the  way  or  manner  or 
Bome  of  the  ways  complained  of  by  the  plaintiff: 
and,  fourth,  that  the  plaintiff  was  injured  as 
the  proximate  result  of  such  negligence  on  the 
part  of  defendants." 

It  Is  contended  by  plaintiffs  In  error  that 
some  of  the  acts  of  negligence  complained 
of  by  the  plaintiff  below  were  not  sufficient 
in  and  of  themselves  to  constitute  such  neg- 
ligence as  Would  reuder  the  defendant  liable^ 
and  that  the  court's  language  conveyed  the 
idea  that,  if  any  one  of  tbe  acts  of  negllgmoe 
complained  of  was  fouud  to  exist  then  the 
plaintiff  should  recover.  But  tlUs  language, 
read  in  connection  with  the  whole  paragraph, 
conveys  no  such  idea.  The  court  was  bere 
merely  defining  the  Issues  made  by  tbe  plead- 
ings ;  tbe  third  Issue  being  that  the  defend- 
ants were  guilty  in  tbe  way  or  manner,  or 
some  of  the  ways  complained  of,  and  the 
fourth  issue  that  plalntlCCs  Injuries  were  the 
proximate  result  of  such  negligence.  Henoe 
the  contention  Is  not  well  taken.  But  if  the 
court  had  instructed  tbe  jury  that  if  they 
found  from  the  evidence  that  the  defendants 
were  guilty  of  negligence  In  any  one  of  the 
acts  complained  of,  or  In  any  two  or  all  of  such 
acts  concurring,  and  that  sudi  Diligent  act 
or  concurring  acts  were  tbe  proximate  cause 
of  plaintiff's  injuries,  still  such  instruction 
would  not  be  error;  for  such  Is  tbe  law. 
See  Enid  City  By.  Go,  v.  Decker,  86  Okl.  367, 
128  Paa  709  ;  29  Gyc.  565;  Cole  v.  Gerrtck. 
62  Wash.  226,  113  Pac.  565;  WestlaUe  v. 
Keating  Gold  Mining  Co.,  48  Mont  120,  136 
Pac.  38 ;  C.,  B.  I.  &  P.  By.  Co.  v.  Brauell*  40 
OkL  460, 138  Pac.  794. 
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[I]  Comi^aliit  Is  alao  made  tiuit  the  court 
erred  In  paragrapli  11,  whldi  1b  as  follows: 

"If  joa  find  tbe  iasnes  for  the  plaintiff,  then 
h«  is  entitled  to  recover  reasonable  damaKes; 
for  the  law  onl;  permits  the  recovery  of  reason- 
able damages,  measnre  of  plaintlfTs  dam- 
asea,  if  you  find  he  ia  entitled  to  recover,  is 
reasonable  compensation  for  the  physical  pain 
which  you  may  find  he  has  suffered,  also  any 
loss  which  you  may  find  he  has  sustained  by 
being  unable  to  work  and  earn  money,  together 
with  any  loss  yon  may  find  he  baa  sustained  by 
reason  of  lessened  capacity  to  labor  since  he 
left  the  hospital,  also  any  loss  which  you  may 
find  he  has  sustained  by  reason  of  any  perma- 
nmt  injuries,  If  yon  find  he  has  snstained  any 
injuries  of  that  character,  and  also  any  expenses 
to  which  you  may  find  he  has  incurred  in  the 
way  of  doctor's  bills,  hospital  and  nurse  ezpens- 
ee;  provided  such  damaees  do  not  exceed  in  the 
aggresate  the  sum  of  $20,278.76." 

The  plaintiff  sued  for  $20,278.76,  and  It  1b 
contended  by  plaintiffs  In  error  tbat  the  lan- 
guage used  by  tbe  court  In  paragraph  11  was 
equivalent  to  saying  such  sunn  was  reasonable 
damages,  but  an  examination  of  tbe  charge 
as  a  whole  refutes  this  contention. 

[7]  It  is  also  contended  that  there  was 
BO  evidence  of  any  special  damage  by  reason 
of  plaintiers  Inability  to  work  and  earn 
money,  but  the  testimony  on  this  point  was 
Buffldent  to  jnstlfy  the  court  in  Instructing 
tbe  Jury  on  that  element  of  damage,  and 
snffident,  If  believed  by  the  Jury,  to  sustain 
their  verdict 

Complaint  is  also  made  that  the  court  erred 
In  rereading  Instruction  No.  16  and  orally 
explaining  same  to  tbe  Jury.  In  paragraph 
16  the  court  told  the  Jury  that  It  would  be 
unlawful  for  them  to  arrive  at  a  verdict  by 
casting  lots  or  by  entering  into  an  agreement 
to  accept  the  quotient  obtained  by  adding  to- 
gether the  amount  determined  by  each  In- 
divldnal  Juror  and  dividing  such  amount  by 
11  or  any  other  number.  We  fall  to  see 
wherein  the  rights  of  plaintiflfs  in  error  were 
prejudiced  by  this  action. 

The  contention  that  the  verdict  Is  contrary 
to  law  and  not  sustained  by  the  evidence  Is 
not  borne  out  by  the  record,  nor  do  we  find 
any  material  error  committed  in  the  admis- 
sloD  or  rejection  of  testimony.  We  think, 
npon  the  whole,  that  defendants  below  were 
given  a  fair  trial;  at  least,  we  find  no  re- 
versible error  In  the  record. 

The  Judgment  is  therefore  afflrmed. 

PEB  CURIAM.  Adopted  In  whole. 


CAFFKB  T.  STATIC.    (No.  A-2086.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Jan. 
19,  1916.) 

(SuUalua  by  the  Court.) 
1.  iHDIcnCBNT  AND    InFOBMATION    fg  62*)  — 

VEBincATioif  —  SumciKTCY — Clebkb  op 
Court  —  "Minibtbbial  Act"  —  "Judicial 
Act." 

In  a  prosecution  for  misdemeanor,  the  in- 
f'trmatioo  was  sworn  to  before  the  clerk  of  tbe 
eonrt,  mA  a  motion  to  quash  on  the  gronnd 


that  the  information  la  not  sworn  to  and  verlr 

fied  In  tbe  manner  required  by  law  was  over- 
ruled. Held,  tbnt  tbe  administration  of  an 
oath  by  an  ot&ccr  authorized  to  administer 
oaths  is  a  minieterial,  and  not  a  judicial,  act, 
wherefore  the  motion  to  quash  was  proiwrl:^ 
overruled. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  St  16&-168;  Dec 
Dig.  8  52.* 

For  other  dafinithms,  see  Words  and  Phrases, 
First  and  Second  Series  MiuUterial  Act;  Jn- 
dicial  Act.]  ■ 

2.  Intoxicating  Iaquobs  (I  229*)— Prosecu- 
tion—Possession  WITH  Intent  to  Sell- 
Evidence  op  Reputation. 

In  a  trial  for  possession  of  intoxicating  liq- 
uor with  intent  to  sell  tbe  same,  where  the 

Firoof  shows  such  possession  at  a  place  of  pub* 
ic  resort,  and  that  such  place  was  used  for 
the  purpose  of  selling  intoxicating  liquor,  evi- 
dence of  the  general  reputation  of  the  place  is 
admissible  on  the  question  of  intent. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  |  289 ;  Dec.  Dig.  §  225).'] 

Appeal  from  Superior  Court,  Muskogee 
County;  Farrar  U  McCain,  Judge. 

George  CaCtee  was  convicted  of  a  violation 
of  tlie  prohibition  law,  and  appeals.  Af- 
firmed. 

De  Boos  Bail^,  J.  B.  Wyand,  and  Chaa. 
A.  Moon,  all  of  Mnskoeee.  for  plaintiff  in  er- 
ror. Chas.  West,  Atty.  Gen.,  and  0.  J. 
Davenport,  Asst  Atty.  Gen.,  for  the  State. 

DOZLrE,  P.  J.  This  appeal  is  prosecuted 
from  a  conviction  had  In  the  saperior  court 
of  Muskogee  county  on  the  6tli  (Lay  of  July, 
1913,  In  which  tbe  defendant  was  found 
guUty  of  tbe  offense  of  having  the  unlawful 
possession  of  intoxicating  Uquors  with  In- 
tent to  sell  the  aame.  The  jury  fixed  the 
punishment  at  a  fine  of  $200  and  confinement 
In  the  county  Jail  for  60  da^. 

The  evidence  shows  that  ttie  defendant's 
place  of  business  was  known  as  the  "Busy 
Drug  Store,"  located  at  110  North  Second 
street,  Muskogee.  On  the  day  named  In  the 
Information  three  officers  searched  the  place 
and  found  the  defendant  behind  the  prescrip- 
tion case.  The  defendant  dropped  a  whisky 
botUe  in  a  tub  with  the  remark  that  he 
and  a  friend  had  Just  taken  a  drink.  The 
officers  fonud  there  60  half  pints,  14  pints, 
and  2  quarts  of  whisky. 

Over  the  objection  of  the  defendant,  three 
witnesses  were  permitted  to  testify  that  they 
knew  the  general  reputation  of  the  defend- 
ant's drug  store  as  being  a  place  where  in- 
toxicating liquors  were  sold  and  kept  for 
sale. 

The  state  introduced  a  certified  copy  of 
the  records  of  the  internal  revenue  collector 
showing  the  payment  of  tbe  special  tax  re- 
quired of  liquor  dealers  by  the  United  States 
covering  the  "Busy  Drug  Store,"  "Geo.  C. 
Caffee,"  110  North  Second  street,  Muskogee, 
Okl. 

[1]  The  first  question  presented  upon  the 
record  is  the  sufficiency  of  the  verification. 


*9tit  othtr  eaiM  sm  same  tople  and  Motion  NUHBBR  la  Dec.  IHs.  ft  Am.  Dig.  Ker-No.  SotIm  *  Rep'r  indaxM 
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Upon  orralgnmeiit  O>o  defendant  filed  a 
motion  to  Quasli  the  Information  on  the 
gronnd  that  the  same  Is  not  sworn  to  and 
verified  In  the  manner  required  by  lav.  The 
record  Oionra  that  the  information  was 
sworn  t»  before  Bobert  Toomer,  clerk  of  the 
superior  court.  . 

The  learned  connsel  for  the  plalntUf  in 
error  contend  that  Informations  in  misde- 
meanor cases  must  be  sworn  to  before  a 
magistrate. 

Section  4288,  Rer.  Laws,  provides  that: 

"The  following  officers  are  authorized  to  ad- 
minister  oatha:'  •   *  « 

"Third:  Judges  and  clerks  of  the  district,  su- 
perior and  county  courts  viQiin  their  respecti^ 
districts  or  counties." 

The  administration  of  an  oath  by  an  of- 
ficer is  a  ministerial,  and  not  a  Judicial, 

act 

The  veriflcatiou  as  made  was  clearly  suf- 
ficient, and  the  motion  to  quash  was  prop- 
erly overruled. 

[2]  The  second  question  presented  arises 
upon  the  rulings  of  the  court  admitting  evi- 
dence of  the  general  reputation  of  the  de- 
fendant's place  of  business.  This  question 
was  passed  on  In  the  case  of  Wllkerson  t. 
State,  9  Okl.  Or.  662,  132  Pac.  1120.  In  the 
case  of  Kirk  v.  State,  11  OkL  Or.  — ,  145 
Pac.  307.  it  is  said: 

"The  Wilkerson  Case  was  a  prosecution  for 
unlawful  possession  with  intent  to  violate  pro- 
Tisions  of  the  prohibitory  law.  It  ia  held  in 
that  case,  and  uniformly  in  all  cases  where 
the  offense  charged  was  unlawful  possession^ 
that  teatimony  tending  to  show  that  the  defend- 
ant had  previously  sold  other  liquor  or  kept 
other  liquor  for  aale  is  admissible  on  the  ques- 
tion of  hiten^  and  if  such  liquors  were  kept  at 
a  place  at  which- the  public  generally  resorted; 
and  the  circumstances  of  the  case  indicated  that 
such  place  was  used  for  the  purpose  of  selling 
iotozicating  liquor,  the  genial  reputation  w 
such  plsM  is  admissible  on  the  quration  of  in- 
tent." 

Under  the  facts  in  this  case,  evidence  of 
reputation  was  admlsstble.  After  a  careful 
examination  of  the  various  questions  raised, 
we  are  satisfied  that,  under  well-settled  rules 
sustained  and  upheld  by  the  decisions  of 
this  court,  no  prejudicial  error  has  been 
committed. 

Our  conclusion  Is  that  the  defendant  had 
a  fair  trial,  and  was  properly  convicted. 

The  Judgment  of  conviction  Is  therefore 
affirmed. 

FUBMAN  and  ABMSTRONO,  JJ.,  concur. 


JENKINS  V.  STATE.    (No.  A-2124.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  Nov. 
7,  1914.) 

fSyUahut  &ir  the  Court.) 
1.  CanfircAi.  Law  (SS  770,  805*)~Instbuo- 

TI0N8— InKOBMATION. 
The  trial  court  should  avoid  writing  his  in- 
structions so  as  to  cover  the  surplus  languaee 
uspfl  in  an  informntioa.    The  charge  of  the  court 


should  be  reasonably  oondse  and  dear,  and 
should  conform  to  the  diarge  set  fortiii  in  tte  In- 
formation. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {(  1806, 1958. 1989 ;  Dec.  Dig. 
§1770,806.*] 

2.  GBnimAi,  Law  (|  1114^— Ihtoxicatino 
LiQUOBS  (li  215,  ^*)— Pboseoution— IK- 
FOBHATION  —  INSTBUCTIONS  —  AFFBAI.  — 
PbESBNTATION  FOB  BKVfBW. 

(a)  When  an  appeal  is  by  transcript  only, 
this  court  will  not  undertake  to  determine  ques- 
tions raised  by  the  petition  in  error  argued  in 
>the  briefs  which  cannot  be  correctly  determined 
without  the  aid  of  the  testimony  produced  at  the 
trial. 

(b)  An  information  which  uses  the  language 
"sell,  barter,  rive  away,  or  otherwise  famish" 
has  been  held  oy  this  court  to  charge  a  sale  or 

barter  only.  The  trial  court  should  not  indude 
in  his  instructions  the  general  language  "give 
away  and  otherwise  fumuh"  under  an  mforma- 
tion  which  charges  a  sale  only. 

(c)  When  the  state  relies  on  the  giving  away 
or  otherwise  furnishing  intoxicating  liquor  as 
a  subterfuge  for  a  sale,  the  facts  must  be  pleaded 
in  order  uat  the  court  may  determine  whether 
or  not  a  crime  baa  been  committed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  2918,  2921;  Dec.  IMg.  | 
1114  :•  Intoxicating  Liquors,  Cent.  Dig.  H  258- 
260,  331-347;  Dec  Dig.  ${  215,  239.*] 

3.  Cbimxkal  Law  (H  778,  1178*)— Instbuc- 

T10N8— PrEBUMPTION  OF  INNOCBWCE— HaBM- 
LESS  ErbOB. 

The  court  should  always  indude  In  Ids 
charge  to  the  jury  an  instruction  npon  the  pre- 
sumption of  innocence,  but  when  tiie  Jury  Is  in- 
structed fully  npon  the  doctriue  of  reasonable 
doubt,  and  it  clearly  appears  that  the  failure  to 
instruct  on  the  presumption  ot  innocence  was 
an  ovendght,  ana  resulted  in  no  injury  to  the 
accused,  that  no  exception  was  taken  by  counseU 
and  the  court's  attention  not  called  to  the  over- 
sight, this  court  will  not  reverse  a  eonvietion 
upon  that  ground  alone. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent.  Dig.  S§  1846-1852,  1854r-1857.  1960, 
1967,  3164-3168;  Dec  Dig.  fg  778,  1173.*] 

4.  CfiiMiNAL  Law  (I  274*)— PLBA  OF  GUILXT 
— WiTHDBAWAZ.— DiSCBBTIOM. 

When  a  person  charged  with  crime  is  ar- 
raigued  and  enters  a  plea  of  not  guilty,  the 
courtj  in  its  discretion,  may  allow  the  plea  to 
be  withdrawn  in  order  to  grant  the  accused  an 
opportunity  to  file  a  plea  to  the  Jurisdiction  of 
the  court  or  attadi  the  information  by  demumr. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  032,  633;  Dec  Dig.  I  274.*] 

5.  Cbiuinal  Law  (t  274*>-<rxiCB  TO  Piaad— 

WlTHOBAWAi:.  OF  PlBA. 

If  a  plea  of  not  guilty  has  been  entered 
to  an  information,  and  the  trial  court  grants 
permission  to  withdraw  the  plea  for  any  pnrpoee, 
the  accused  person  is  entitled  to  sucb  oelay 
or  time  in  which  to  plead  anew  to  the  originu 
information  as  the  court  in  its  discretion  may 
deem  just. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  G32,  633;  Dec  Dig.  {  274.*] 

6.  CouBTs  (8  116*)— Records— CoBBBcnoM. 

A  tran.icript  of  the  record  is  defined  by  the 
statute  and  this  transcript  cannot  be  impeached 
by  affidavits  or  other  statements.  The  trial 
court  can  correct  errors  in  a  transcript  or  oth- 
er records  by  proper  proceedings  and  nunc  pro 
tunc  orders,  but  coonsel  cannot  correct  tran- 
Roripts  or  records  by  filing  affidavits  or  inducing 
the  clerk  to  include  over  his  certificate  matters 
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which  an  not  part  «f  the  tramwript  u  defltwd 
br  the  BtatDte. 

[Ed.  Note.— For  other  cbbml  see  Courts,  Cent 
Dig.  H  869,  871-373;  De&Dlc.  1  116.*] 

Appeal  from  Coonty  Court  of  Bryan  Coun- 
ty;  J.  L.  Rappolee,  Judge. 

Harrlsou  Jenkins  was  couricted  of  violat- 
ing the  prohibitory  law,  and  appeals.  Af- 
firmed. 

Sprowls  &  Stone,  of  Durant,  for  plainttft 
in  error.  C.  J.  Davenport,  Asat  Atly.  Gen., 
for  the  State. 

ABMSTBONO;  P.  J.  The  plaintlfl  In  error. 
HanlKm  Jenkins,  was  convicted  at  the  Sep- 
tember, 1913,  term  of  the  county  court  of 
Bryan  coun^  sitting  at  Durant  on  a  charge 
of  unlawfully  selling  Intoxicating  liguor,  and 
Ills  punishment  fixed  at  a  fine  of  $160  and 
Imprisonment  in  the  county  Jail  for  a  period 
of  90  days.  ^Riis  appeal  is  by  transcript 
only.   The  Information  is  as  follows: 

"Comes  now  "Walter  J.  Turnbiill,  the  duly 
onslified  and  acting  county  attorney  in  and  for 
Bryan  county',  state  of  Oklahoma,  and  gives  the 
county  court  of  Bryan  county  and  state  of  Ok- 
Uhoma.  to  know  and  be  informed  that  the  above- 
named  defendant,  Harrison  Jenkins,  late  of  Bry- 
an county,  did,  in  Bryan  county,  and  In  the 
state  of  Oklahoma  on  or  about  the  1st  day  of 
Jidy,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  thirteen,  commit  the  crime  of  vio- 
lating the  prohibition  laws,  in  the  manner  and 
form  as  follows:  That  is  to  say.  the  defendant 
did  in  said  county  and  state,  at  the  above-named 
date,  unlawfully  and  willfully,  sell,  barter,  give 
away  and  otherwise  dispose  of  certain  spiritu- 
ous ligoors,  to  wit,  one  pint  of  whisky  to  J.  A. 
Stmtton,  contrary  to  the  form  of  the  statutes  in 
such  cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Oklahoma." 

[1 ,2]  It  is  qontended  that  the  court  erred 
in  giving  Instruction  No.  2,  which  Instruction 
Is  as  follows: 

"You  ere  therefore  instructed,  if  you  find 
from  the  evidence  in  this  case  beyond  a  renfion- 
able  doubt  that  the  defendant.  Harrison  Jenkins, 
did,  within  Bryan  county,  Okl.,  on  or  about  the 
Ist  day  of  July,  1013,  unlawfully  and  willfully 
sell,  barter,  give  away  or  otherwise  furnish  one 
pint  of  whisky  or  any  amount  whatsoever,  to 
one  J.  A.  Strutton,  as  charged  in  the  informa- 
tion, then  and  in  that  event  the  defendant  would 
be  guilty  as  charged,  and  you  should  so  find  in 
your  verdict;  otherwise  the  defendant  would 
not  be  gnilty,  and  yon  should  so  find  in  your 
verdict'*^ 

The  instructions  of  the  court  should  con- 
form to  the  charge  contained  In  the  Informa- 
tion and  correctly  state  the  law.  Counsel 
having  failed  to  bring  np  a  transcript  of  the 
testimony,  the  court  is  not  in  position  to  de- 
termine definitely  what  the  proof  was,  but  it 
Is  apparent  that  the  state  relied  upon  an  un- 
lawful sale.  Instruction  No.  2  clearly  indi- 
cates that  fact  We  are  at  opinion  that  in- 
struction No.  2  idiould  not  have  been  given 
in  the  language  it  was  given,  bat  we  cannot 
say  It  was  error  prejudicial  to  the  rights  of 
platntUP  in  error,  in  the  absence  ot  a  com- 
plete record.  A  correct  instruction  In  this 
cause  should  have  submitted,  only  the  propo- 


sition of  whether  or  not  an  unlawful  sale  or 
barter  was  made  within  the  contemplation 
of  the  statute,  because  that  is  all  the  infor- 
mation properly  charges.  Any  person  inter- 
ested in  the  making  of  a  sale  is  guil^  tin- 
der the  law. 

[3]  It  Is  next  contended .  that  the  court 
erred  in  falling  to  instruct  upon  the  presump- 
tion of  innocence.  This  instruction  should 
always  be  given,  but  we  are  of  opinion  that 
iu  this  case  this  oversight  was  untnteutlonal, 
and  was  also  without  prejudice.  Counsel 
failed  to  call  the  court's  attention  to  the  mat- 
ter at  the  time,  and  failed  to  save  'any  excep- 
tions to  the  Instructions  on  that  ground. 
In  Beatty  v.  State,  6  Okl.  Cr.  105,  113  Pac. 
237,  we  said: 

"Where  the  court  failed  to  instruct  upon  the 
presumption  of  innocence,  but  did  instruct  the 
jury  fuuy  upon  reasonable  doubt,  and  where  the 
defendant  did  not  request  any  instruction  on  the 
presumption  of  innocence  or  save  an  exception 
to  the  action  of  the  court  In  neglectiog  to  charge 
on  this  presumption,  a  conviction  will  not  be  re- 
versed because  the  court  omitted  to  give  said 
instruction," 

[4,  5]  It  Is  next  urged  that  the  court  erred 
In  the  matter  of  allowing  time  within  which 
to  plead.  The  transcript  shows  that -when 
the  Information  was  filed  the  plaintiff  in  error 
entered  a  plea  of  not  guilty;  that  later  he 
asked  to  withdraw  the  plea,  which  was 
granted,  and  filed  a  dilatory  motion,  which 
was  overruled ;  that  he  then  asked  for  fur- 
ther time  In  which  to  plead.  The  court 
granted  him  lialf  an  hour.  Counsel  fall  to 
bring  this  case  within  the  statutory  rule. 
There  was  no  error  in  this  proceeding  by  the 
court.  Counsel  had  no  right  to  withdraw  the 
plea  In  order  to  delay  the  trial,  and,  when 
the  withdrawal  was  allowed,  the  time  given 
within  which  to  plead  was  In  the  discretion 
of  the  court,  and  there  Is  nothing  in  the  tran- 
script to  indicate  an  abuse  of  that  dlscretltm. 

[I]  It  Is  next  urged  that  the  court  erred 
In  sentencing  the  prisoner  to  pay  a  fine  of 
$150  and  imprisonment  in  the  county  Jail  for 
a  period  of  90  days.  The  contenti<Hi  of  coun- 
sel la  that  the  Judgment  should  conform  to 
the  verdict,  but  no  copy  of  the  verdict  is  dis- 
closed, except  the  recital  in  the  Judgment 
shown  by  the  transcript,  which  reads  as  fid- 
lows: 

"We,  the  Jury  impaneled  and  sworn  in  the 
above-entitled  case,  do  upon  our  oaths  find  the 
defendant  guilty  as  charged  in  the  information 
and  assess  bis  punishment  at  $150  and  90  days* 
imprisonment  in  the  county  Jail." 

Counsel  have  Included  a  notation  from  the 
Judge's  docket,  which  is  as  follows: 

'*Time  set  for  sentencing  Monday,  Sept.  15th, 
1918.  Sept.  16.  Sentence  to  30  days  and  $150.- 
00."  v 

Tbeee  later  notations  are  no  part  of  the 
transcript  of  the  record,  and  could  not  be 
used  to  impeach  the  record  proper  or  the  re- 
cital ctf  the  verdict  as  it  appears  in  the  judg- 
ment If,  as  a  matter  of  fiict,  the  court  had 
made  a  mistake  in  rend«ing  Judgment,  Im- 
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posing  80  days  Imprlsonmait,  vben  the  farj 
Intended  only  30  days,  by  tbeir  verdict,  a 
proper  motion  to  correct  the  Judgment  to 
conform  to  the  verdict  should  have  been 
made  and  proof  <^cred  to  eBtabllsh  the  facts. 
Mo  such  steps  were  taken.  In  fact,  the  Judg- 
ment rendered  and  the  verdict,  as  shown  tqr 
the  recital  in  the  Judgment,  are  the  same. 
Each  Impose  90  days'  imprisonment  and  a 
fine  of  |X50.  Connsel  undertake  to  Impeach 
the  record  by  filing  an  affidavit  This  court 
has  heretofore  said  that  the  record  could 
not  be  impeached  In  any  bu<^  manner.  These 
correctlonsi  If  made  at  all,  must  be  made  by 
the  trial  court  in  the  manner  prescribed 
law. 

We  have  carefully  reviewed  Qie  record, 
and  find  no  error  sufficient  to  Justify  a  re- 
versal. 

The  Judgment  of  the  trial  court  Is  there- 
fore afRrmed. 

DOYLE,  J.,  concurs.  FURMAN,  J.,  ab- 
sent on  accoimt  of  sickness. 


SOUTHERN  IDAHO  CONFERENCE  ASS'N 
OF  SEVENTH  DAY  ADVENTISTS  v. 

HARTFORD  FIRE  INS.  CO. 
(Supreme  Coart  of  Idaho.    Jan.  21,  191&.} 

1.  Thial  (§  166*>— Motion  fob  Nonsuit— Dk- 

TEBMrNATioN— Evidence. 

Upon  motion  for  nonsuit,  as  provided  by 
section  4354,  Rev.  Codes,  the  defendant  admits 
the  existence  of  every  fact  which  the  evidence 
tends  to  prove,  or  vbicb  could  be  gathered  from 
any  reasonable  view  of  the  evidence,  and  plain- 
tiff IB  entitled  to  the  benefit  of  all  inferencea  m 
his  favor  which  the  jury  would  be  juBtlBed  iji 
drawing  from  the  testimony. 

fEd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  Si  373,  374 ;  Dec  Dig.  g  165.»1 

2.  Insurance  (|  651*)  —  Trial  —  Action  on 

Policy— Evidence. 

The  refusal  of  the  coart  to  admit  certain 
evidence  on  the  trial  held  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  1673-1675;  Dee.  Dig.  8  651.*] 

8.  IwsuBAWOE  (S  664*}— Action  oh  Poliot— 
Proof  of  Loss— Waiver— Evidence. 

Where  a  waiver  of  proof  of  loss  is  an  Issue 

in  a  case,  all  evidence  tending  to  establish  such 
waiver  ought  to  be  admitted. 

rEd.  Note. — For  oHier  rH««s.  sen  Insurance, 
Cent  Dig.  H  1S5G,  1687,  1688,  1699;  Dec.  Dig. 

8  GW.*] 

Appeal  from  District  Court,  Ada  County; 
Chas.  P.  McCarthy,  Judge. 

Action  by  the  Southern  Idaho  Conference 
Association  <rf  Seventh  Day  Adveutists,  a 
corporation,  against  tlie  Hartford  Fire  In- 
surance Company,  a  corporation.  From  Judg- 
ment of  nonsuit,  plaintiff  appeals.  Reversed 
and  remanded. 

Richard  H.  Johnson,  of  Boise,  for  appel- 
lant. Martin  &  Martin,  of  Boise,  for  re- 
spondent. 

SULLIVAN,  0.  J.  This  case  was  decided 
by  this  court  on  May  20,  1914,  ami  a  petition 


tor  rehearbig  was  thereafter  granted  and  a 
rehearing  bad  at  the  January,  1910,  term  <^ 
court. 

The  action  was  brought  by  the  plaintUf, 
the  Southern  Idaho  Conference  ot  Beventb 
Day  Adventlsts,  a  coipoiatloD,  to  recover 
93,600  on  an  Insurance  policy  issued  by  the 
defendant,  the  Hartford  Fire  Insnance  Com- 
pany, a  corporation,  covering  a  schotA  build< 
ing  situated  near  the  village  of  Eagle  In 
Ada  county,  which  building  was  destroyed 
by  fire  on  the  night  of  November  21,  1011. 
^nie  complaint  alleges  that  said  policy  was 
executed  ahd  delivered  on  Nov^uber  20, 1911. 
and  the  paj-iuent  of  premium  of  fl23.50  was 
made.  The  answer  denies  the  execution  and 
delivery  of  the  policy,  but  on  the  trial  counsel 
for  defendant  admitted  that  the  policy  was 
signed  by  the  ^ent,  but  denied  .that  it  was 
delivered  to  the  plaintiff.  The  complaint 
alleges,  and  it  ia  admitted  by  the  answer, 
chat  at  all  times  mentioned  In  the  complaint, 
Frank  M.  Gardner  was  the  duly  appointed, 
qualified,  and  acting  agent  of  the  defendant 
Insurance  company,  residing  at'  the  village 
of  Eagle,  and  was  authorized  to  solicit  and 
receU-e  applications  for  fire  Insurance,  and 
that  he  was  duly  licensed  as  sudi  ageat  by 
the  insurance  commissioner  ot  the  state'  of 
Idaho,  and  that  he  was  duly  authorized  by 
defendant  to  countersign  and  deliver  for  said 
defendant  contracts  or  policies  for  insurance 
against  loss  or  damage  by  Are,  and  to  re- 
ceive on  behalf  of  said  defendant  payment 
of  premiums  therefor. 

The  case  was  tried  by  the  court  with  a 
Jury,  and  before  plaintiff  bad  completed  the 
Introduction  of  Its  evidence,  the  court  refus- 
ed to  permit  the  insurance  pones'  to  be  intro- 
duced in  evidence.  The  plaintiff  then  offered 
other  evidence  to  sustain  the  remaining  al- 
legations of  the  complaint,  much  of  which 
testimony  was  (rffered  for  the  purpose  of 
showing  a  waiver  on  the  part  of  the  defeud- 
ant  of  any  want  of  authority  from  plaintiff 
to  Gardner  to  execute  tbc  policy,  even  If 
such  authority  bad  not  been  fully  shown  by 
the  testimony  theretofore  Introduced.  This 
evidence  was  all  ruled  out  by  the  court  and 
exceptions  taken.  The  court  thereupon  sus- 
tained a  motion  for  a  nonsuif  on  the  part 
of  the  defendant,  and  judgment  of  dismissal 
was  entered  against  the  plaintiff.  The  appeal 
is  from  the  Judgment 

[1]  The  assignments  of  error  go  to  the  ac- 
tion of  the  court  in  excluding  certain  evi- 
dence offered  by  the  plaintiff  and  granting 
a  nonsuit  at  the  close  of  plaintiff's  evidence. 
The  motion  for  nonsuit  was  granted  and 
judgment  of  dismissal  entered  on  tbe  ground 
that  no  evidence  was  Introduced  by  the  plain- 
tiff showing  that  the  agent  of  the  Insurance 
company  had  any  authority  or  direction  from 
the  plaintiff  to  execute  the  policy  sued  upon, 
'  and  the  court  by  granting  said  nonsuit  held 
that  It  was  executed  without  authority  from 
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the  plalnUfl,  and  therefore  did  not  constitute 
a  binding  cootract  upon  tbe  insarance  com- 
pany. Since  In  our  Tlew  of  tbe  matter  the 
rase  must  be  sent  back  for  a  new  trial,  we 
sbaU  not  comment  upon  the  evld«ice.  but 
after  a  careful  examinatlw  of  all  tbe  evl- 
deuce  In  the  record,  we  are  fully  eatlcified 
that  there  was  evidence  admitted  and  offered 
toidliig  to  show  that  tbe  agent  of  the  insui^ 
aoce  company  was  authorized  to  Issue  tbe 
policy  of  Insarance  sued  upon  In  this  case, 
aad  that  It  was  error  for  the  court  to  grant 
a  nonsuit  and  enter  a  judgment  of  dismissal 

It  Is  a  well-setOed  rule  of  this  court  that 
on  B  motlu)  by  tbe  defendant  for  nonsuit, 
after  the  plaintiff  has  Introduced  his  evi- 
dence and  rested  his  case,  tbe  defendant  Is 
deemed  to  have  admitted  all  of  the  facts  of 
ffblch  there  Is  any  evidence,  and  all  of  tbe 
torts  which  the  evidence  tends  to  prove,  and 
that  the  evidence  must  be  Interpreted  most 
strongly  against  the  defendant  Culver  v. 
Eehl,  21  Idaho,  505,  123  Pac.  301,  and  au- 
thorities there  dted;  Shank  v.  Great  Sho- 
shone A  Twin  Falls  Water  Power  Co.,  206 
Fed.  836,  124  C.  C.  A.  35. 

{2}  Tbe  policy  of  insurance  on  which  this 
action  was  based  was  offered  in  evidence  and 
rejected  by  the  court.  That  was  error.  The 
policy  should  have  been  admitted.  Other 
evidence  tending  to  show  tbe  understanding 
or  agreement  between  the  insured  and  the 
agent  of  the  insurer  was  offered  and  rejected 
by  the  court.  All  evidence  ought  to  be  re- 
ceived that  tends  to  sustain  tbe  material  al- 
legations of  tbe  compli^inC. 

U]  The  record  shows  that  the  proof  of  loss 
was  not  made  within  60  days  after  the  fire, 
and  the  question  will  be  presented  on  a  re- 
trial as  to  whether  tlie  failure  to  make  such 
proof  precludes  a  recovery  in  this  ease.  The 
evidence  offered,  showing  or  tending  to  show 
a  waiver  by  the  company  of  making  the  proof 
of  loss  within  the  60  days,  ought  to  be  receiv- 
ed on  the  trlaL 

The  above  Is  sufHcient  to  indicate  the  views 
of  the  court  upon  the  points  discussed. 

For  the  reasons  above  given,  the  judgment 
most  be  reversed  and  a  new  trial  granted, 
and  the  cause  remanded  for  further  proceed- 
higa  in  accordance  with  the  views  expressed 
hi  this  opinion.  Costs  awarded  in  favor  of 
appelant 

BUDGB  and  MOBGAN,  JJ.,  concur: 


In  le  HATQBWS.  (a  7. 6824^ 

(Supreme  Court  of  California.    Dec.  16,  1014. 
Rehearing  Denied  Jan.  14,  1915.) 

1.  GnABDIA.K   ANn    WaBD  (§   10*)— RlOHT  OF 

Parent  to  Quabdianship— Statute. 

Under  Code  Civ.  Proc.  S  1751,  the  father 
or  mother  of  a  child  under  14  is  entitled  to  be 
fniardian  uniesa  the  parent  Is  incompetent,  even 


though  the  child's  health  and  wel&re  may  be 
promoted  by  giving  it  to  another. 

[Ed.  Note.— For  other  casea,  aee  Guardian 
and^Ward,  Gent  Dig.  |8  23-33;  Dec.  Dig.  | 

2.  GUABDIAN  AND  WaBD  (g  13*)— COUPETEN- 

OT  OF  MoTHEB— Evidence. 

On  an  appeal  by  the  mother  of  a  child  un- 
der 14  from  an  order  appointing  a  Eitraoger  his 
guardian,  evidence  held  not  to  sustain  a  nndirig 
that  the  mother  was  un&t  to  act  aa  guardian. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Gent.  Vig.  $%  40-G2;  Dee.  Dig.  S 
13.*] 

Department  1.  Appeal  from  Superior 
Court,  Alameda  County;  Stanley  A.  Smith, 
Judge. 

Application  for  the  appointment  of  a  guard- 
ian of  Qerald  Mathews,  a  minor.  From  an 
order  appointing  Warren  A.  Rouse  guardian, 
the  mother  at  0ie  minor  appeala  Ord«  re* 
versed. 

J.  L.  Nagle  and  Louis  H.  Ward,  both  of 
San  Francisco,  for  appellant.  E.  B.  Parlln, 
of  San  Francisco,  for  respondrait 

ANGEI/LOTTI,  J.  This  Is  an  appeal  by 
the  mother  of  Gerald  Mathews,  a  minor,  from 
an  order  appointing  one  Warren  A.  Rouse 
guardian  of  "his  person  and  estate.  Tbe  mi- 
nor was  bom  January  28,  1006,  and  has  been 
In  the  family  of  Warren  A.  Rouse  and  bis 
wife,  Carrie  B.  Bouse,  for  over  seven  years. 
It  Is  not  questioned  that  the  Rouses  are  In  all 
respects  competent  to  properly  care  for  him, 
or  that  he  is  being  glven  a  comfortable  borne 
with  them  and  being  raised  aa  jone  of  their 
own  children.  The  application  of  Rouse  for 
appointmeut  alleged  that  tbe  father  of  said 
minor  Is  either  dead  or  has  abandoned  the 
child,  and  that  the  motlier  Is  an  unfit  and 
impr<^r  person  to  have  his  custody.  The 
trial  court  found  that  the  father  of  the  mi- 
nor Is  dead,  and  that  the  mother  "Is  an  unfit, 
incompetent,  and  improper  person  to  have 
the  c^re,  custody,  or  control  of  the  said  Ger- 
ald Mathews,"  and  "that  the  Interest,  wel- 
fare, and  safety  and  happiness  of  said  minor 
*  *  *  will  be  promoted  by"  the  appointment 
of  Rouse. 

[1]  It  Is  well  settled  that,  under  the  provi- 
sions of  section  1751  of  the  Code  of  Civil  Pro- 
cedure, the  father  or  mother  of  a  minor  child 
under  tbe  age  of  14  years,  If  found  by  the 
court  competent  to  discharge  the  duties  of 
guardianship,  is  entitled  to  be  appointed 
guardian  In  preference  to  any  other  person, 
and  that  the  court  must  appoint  a  parent 
seeking  to  be  appointed,  unless  It  finds  such 
parent  Incompetent,  notwithstanding  the 
Judge  Is  of  the  ^bilon  that  the  eUUd's  health 
and  welfare  may  be  promoted  by  giving  It  to 
another.  In  re  Forrester,  162  Cal.  403,  123 
Pac.  283;  In  re  Salter,  142  CaL  412,  41^  76 
pac.  51.  Here,  as  we  bare  seen,  there  is  such 
a  flndit^,  and  the  only  question  is  whether 
such  finding  has  suffident  legal  support  in  the 
evidence. 
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[I]  We  lUTO  given  tbe  erid^ice  In  this 
case  rery  careful  consideration  and  are  un- 
able to  find  tberdn  snfficlent  support  for  this 
liudlng.  Apparently  the  mother  has  always 
discharged  her  full  duty  to  her  child.  In  bo 
far  as  she  was  able  to  do  so.  When  he  was 
hut  a  few  months  old,  Immediately  after  the 
earthquake  and  flre  of  1900,  she  adrerUsed 
for  a  home  for  him,  and  In  response  to  an 
answer  to  her  advertisement  she  placed  the 
Infant  In  the  care  of  the  Bouses,  as  she  says, 
upon  an  agreement  that  she  was  to  pay  for  Its 
maintenance  f25  per  month.  Her  testimony 
88  to  an  agreement  to  pay  them  is  appoeeA 
to  the  testimony  of  Mrs.  Rouse,  but  it  Is  not 
denied  that  ^e  constantly,  up  to  a  abort  time 
ago  when  she  sougut  the  return  of  the  child, 
contributed  substantially  to  its  support,  giv- 
ing the  money  therefor  to  Mrs.  Bonse.  She 
visited  the  child  at  frequent  intervals,  and  so 
far  as  we  can  see  failed  In  no  respect  in  the 
discharge  of  any  of  her  obligations  as  a 
mother.  In  so  far  aa  she  was  able  to  dls- 
charge  those  obligations.  She  had  no  prop- 
erty and  no  hrane,  and  worked  tox  a  living  as 
a  domestic  servant,  and  therefore  was  obliged 
to  temporarily,  at  least,  place  the  dilld  some- 
where else.  It  may  be  that  she  will  still  be 
unable  to  keep  the  child  with  her,  but  no  suf- 
fident  reason  appears  In  tne  evidence  why 
she  should  he  deprived  of  the  legal  custody 
of  the  child  and  the  right  to  determine  where 
be  shall  be  kept  She  testified  that  she  wish- 
es to  place  him  with  her  brothers  and  sisters 
In  their  home  In  San  Francisco,  and  that  they 
have  Indicated  their  willingness  to  receive 
blm.  It  does  not  appear  that  this  would  be 
in  any  way  an  improper  place  for  the  child, 
or  that  the  child  would  not  be  properly  cared 
for  In  such  place.  The  evidence  relied  on  as 
warranting  a  finding  of  Incompetency  is  piti- 
fully weak,  and  entirely  insufflcieut  In  our 
Judgment  to  warrant  a  conclusion  that  the 
mother  is  lncomi>etent  to  act  as  guardian  and 
should  be  deprived  of  the  custody  of  her 
child. 

The  order  appealed  from  is  reversed. 
We  concur:  SLOSS,  J.;  SHAW,  J. 


In  re  WARNEB'S  ESTATR 

WABNEB  T.  WABNEB.   (Sac.  2142.) 

(Supreme  Court  of  California.    Dec.  12,  1914. 
Rehearing  Denied  Jan.  11,  1915.) 

1.  Husband  akd  Wifk  (S  S3*)— Antbnuptiai. 

CONTBACT  —  BBEACH  —  RESCISSION  —  Es- 
TOPPKL. 

An  antfesuptial  contract,  by  whirh.  in  con- 
sideration of  an  aonual  payment  of  $100  and  the 
support  of  her  minor  daughter,  the  wife  released 
ail  her  interest  in  his  property  except  tbe  sum  of 
$1,000,  which  she  was  to  receiTe  at  his  death. 
Tbe  marriage  took  place  May  2,  18S9.  and  the 
wife's  daughter  became  of  age  July,  1895.  about 
which  time  she  married  and  left  home.  The  wife 
continued  to  accept  payments  under  ttie  contract 
until  the  parties  became  estranged  some  seven 


years  thereafter,  when  thvn  wu  Btigatlon  be- 
tween them  concerning  her  right  to  file  a  home- 
stead claim  on  certain  of  his  land.  Ueld,  that 
the  hnsband's  breach  of  the  antenuptial  contract 
by  falling  to  support  and  care  for  the  wife's 
daughter  became  complete  in  1805,  when  the 
daughter  became  of  age,  and,  the  wife  not  hav- 
ing elected  to  rescind  the  antenaptial  contract 
for  that  reason  during  the  remainder  of  her 
fau^nd's  life,  she  was  estopped  after  his  death 
to  repudiate  the  same  in  order  to  claim  a  wid- 
ow's share  of  her  husband's  estate. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  l»«-202,  204,  886;  Oec 
Dig.  i  33.*]  "  ,  «^  . 

2.  CONTBAOTS  (I  270*)— BeSCISBION— RXORT  TO 

BxeciND— Tiiie. 

ReKcission  of  a  contract,  when  not  effected 
by  consent,  can  be  accomplished  only  by  reason- 
able diligence  to  rescind  promptly  on  discovery 
of  the  facts  giving  Uie  riant  so  to  do  if  the  party 
entitled  is  me  from  ondne  Influoioe  and  aware 
of  his  right,  and  If  under  such  circumstances  be 
does  not  elect  to  rescind  within  a  reasonable 
time,  but  continues  with  knowledge  of  the  facta 
to  accept  paymmts  due  under  tlie  contract,  the 
right  is  barred.  • 

[Ed.  Note.— For  other  cases,  see  Contracts, 
C*nt.  Dig.  H  1188,  1200;  Dec/Dlg.  f  2TO.»1 

3.  Trial  Ji  397*)— Genebai,  Findihq— EX'I- 

DENCB— FAIZ.UBB  TO  MAKI  SfXOIAI.  FIND- 
XNO. 

Where,  on  an  Issue  of  estoppel  a^inst  a 
widow  to  claim  breach  of  an  antenuptial  con- 
tract by  her  huslmnd  since  deceased,  the  court 
made  a  general  finding  that  she  waa  estopped, 
which  was  sustained  by  the  evidence,  omission 
to  specifically  find  that  her  failure  to  exer- 
cise her  right  to  rescind  during  the  husband's 
Ufetime  was  not  caused  by  his  undue  infiuence 
was  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SS  940-945;  Dec.  Dig.  S  397.»1 

4.  Husband  and  Vfrxft  (I  84*)— AwTEwnPTiAi, 
Cont&aoi^Bbeach  bt  HusBAirn—EBioP- 
FEL  OF  Wive- Findings— EvioENCB. 

On  an  issue  as  to  a  widow's  right  to  admin- 
ister her  deceased  husband's  estate,  evidence  hetd 
to  warrant  a  finding  that  her  failure  to  exercise 
her  ri^t  to  rescind  an  antenaptial  contract  be- 
tween them  during  her  husband's  life  was  not 
caused  by  his  undue  influence,  and  that  she  was 
therefore  estopped  to  deny  that  she  was  bound 
thereby  because  of  bU  alleged  breach  of  the  con- 
tract which  was  complete  11  years  prior  to  his 
death. 

WEd.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  |8  204,  205;  Dec.  Dig.  |  34.*] 

In  Bank.  Appeal  from  Superior  Courts 
Sacramento  County ;  G.  W,  Nleol,  Judge. 

In  the  matter  of  the  estate  of  Adam  War- 
ner, deceased.  Applications  by  Katie  War- 
ner and  by  Adam  J.  Warner  for  letters  of  ad- 
uiiuistratlon.  From  an  order  directing  the  is- 
suance of  letters  to  Adam  J.  Warner  and 
denying  the  motion  of  Katie  Warner  for  a 
new  trial,  she  appeals.  Adirmed. 

See,  also,  158  Cal.  441,  111  Paa  352. 

A,  A.  De  Llgne  and  R.  I^tnaaer,  both  of 
Sacramento,  for  appellant.  A.  L.  Shlna  and 
W.  F.  Reufro,  both  of  Sacramenb^  for  re- 
spondent. 

PEB  CDBIAM.  A  rehearing  in  bank  was 
ordered  in  this  cause  after  a  decision  in  de- 
partment 1  of  this  court   Upon  further  con- 
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slderatlon  jof  the  case  we  are  satis  fled  with 
the  reasonizig  and  eonclosioas  readied  In 
the  oplnUm  In  department,  adopt  that  opin- 
ion as  tiie  opinion  of  the  oonrt  In  bank,  and 
affirm  the  orders  appealed  fn>m. 

The  opinion  In  department,  written  by 
Jostiee  SHAW  and  coneurred  In  by  his  as- 
sociates In  department,  Justices  ANOEL- 
LOTTI  and  SIX)SS,  la  as  follows: 

"In  this  matter,  the  appellant,  Katie  Warner, 
the  widow  of  deceased,  applied  for  letters  of  ad- 
ministration of  bis  estate.  The  respondent, 
Adam  J.  Warner,  a  son  of  the  deceased,  filed  a 
counter  petition  asking  that  letters  be  issued  to 
bimsdL  He  also  filed  a  written  opposition  to 
the  widow's  petition.  The  widow,  in  turn,  con- 
tested his  petition.  After  a  trial  of  the  issues 
dios  presented,  the  court  found  in  favor  of  the 
son  and  made  an  order  directing  that  letters  of 
administration  issue  to  him.  From  this  order 
and  from  a  snbseqoent  order  denyins  her  motion 
for  a  new  trial,  .ue  widow  appeals. 

'There  have  been  two  previous  appeals  In  the 
case.  The  son,  in  bit)  written  opporition,  set 
np  as  a  bar  to  the  widow's  right  to  letters  an 
astoiuptiai  agreement  between  ber  and  the  de- 
ceased, whereby  she  relinquished  all  right,  claim, 
and  interest  In  his  estate,  as  heir  or  otherwise. 
In  ber  answer  thereto  she  alleged:  (1)  That 
the  agreement  was  obtained  by  fraud ;  (2)  that 
it  was  the  result  of  a  mutual  mistake ;  (3)  that 
it  was  without  adequate  consideration ;  (4)  that 
Adam  Warner  in  bis  lifetime  waived  the  agree- 
ment; (5)  that  be  bad  in  bis  lifetime  failed  to 
perform  it.  A  general  demurrer  to  this  answer 
was  susUdned,  and  letters  were  awarded  to  the 
■on.  She  appealed,  and  the  order  was  thereupon 
reversed  by  the  District  Court  of  Appeal,  to 
which  the  appeal  bad  been  duly  transferred. 
That  court  held  that  the  agreement,  on  its  face, 
barred  her  right  to  letters  of  administration,  that 
the  answer  hereto  was  sufficient  upon  a  gener- 
al demurrer,  and  that  the  court,  in  that  pro- 
ceeding, had  jurisdiction  to  inciiiire  into  the  facts 
apoD  which  she  sought  to  Impeach  the  agree- 
ment See  0  Cal.  App.  S61.  Upon  the  second 
hearing  in  the  superior  court,  findings  were  made 
igKuist  her  upon  all  the  issues  and  letters  were 
ifaio  awarded  to  the  son.  Again  the  widow 
appealed  to  the  Supreme  Court,  and  again  the 
Older  was  reversed.  This  reversal  was  placed 
(m  ^e  ground  that  there  was  no  evidence  to  sup- 
port the  finding  that  Adam  Warner  had  perform- 
ed the  conditions  of  the  contract  on  bis  part. 
In  his  petition  and  in  his  written  opposition,  the 
•OQ  bad  alleged  such  performance.  Upon  the 
first  appeal  this  allegation  was  held  to  present 
a  material  issue.  Upon  the  second  appeal  this 
■tatement  upon  tlie  first  appeal  was  held  to  have 
become  the  law  of  the  case.  168  CaL  441,  111 
Pac.  352.  It  was  further  decided  that  the  find- 
ing npon  the  issue  as  to  performance  was  not 
sustained  by  evidence  tending  to  show  that  the 
widow  iuul  waived  performance  by  consenting 
to  the  nonperformance  at  or  before  the  time  of 
Its  occurrence.  There  was  no  finding  that  there 
hid  been  such  waiver. 

"The  antenuptial  agreement  provided  that  Adam 
Warner  sboiud  take  care  of,  keep,  maintain, 
npport,  and  educate  the  minor  child  of  the  wid- 
ow, a  daughter  named  Mary,  then  about  12  years 
old.  It  is  claimed  that  Adam  Warner  failed  to 
perform  this  covenant,  in  so  far  as  it  bound  him 
to  maintain  and  educate  Mary  during  ber  mlnor- 
^.  The  son,  after  the  last  appeal,  amended 
■II  pleadings  by  alleging  a  waiver  of  perform- 
uce  in  this  respect,  and  further  by  alleging  that 
the  widow  was  estopped  to  claim  such  failure  of 
performance  as  a  ground  for  the  impeachment 
of  the  contract 

addition  to  the  covenant  to  support  her  and 
to  rapport  and  educate  the  child,  the  agreement 
provided  tbat  the  said  Adam  Warner  should  pay 
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the  said  Katie  Warner  'the  snm  of  one  hundred 
dollars  per  annum  out  of  his  own  property'  and 
that  at  bis  death  she  should  receive  S1,000  from 
his  estate.  It  was  held  upon  the  first  appeal 
that  this  right  to  receive  $1,000  was  a  mere 
claim  and  did  not  give  ber  an  interest  In  the  es- 
tate sufficient  to  entitle  her  to  administration  as 
widow  or  heir.  The  antenuptial  ^reement  was 
executed  on  May  17,  1888.  The  marriage  took 
place  on  the  same  day.  Mary  Winkelman,  the 
daughter,  became  of  age  on  July  9,  1805,  and 
about  that  time  she  was  married  to  L.  H.  Slater. 

"The  court  below  found  that  the  widow  did  not 
refuse  to  allow  Adam  'Warner  to  peoform  the 
covenant  for  the  minor  child's  support  and  edu- 
cation or  prevent  such  performance  by  sending 
ber  away  from  home  and  that  she  did  not  by  rea- 
son thereof  prevent  or  waive  such  performance. 
It  based  its  decision  giving  letters  to  the  son 
solely  upon  the  ground  that  the  widow  was  es- 
topped to  take  advantage  of  the  nonperformance 
to  defeat  the  agreement  Upon  this  point  the 
finding  is  as  follows:. 

"  'That  said  Katie  Warner  is  estopped  to  daitn 
that  the  said  agreement  was  not  m  fall  force 
and  effect  at  the  time  of  the  death  of  said  Adam 
Warner,  and  is  estopped  from  claiming  that  the 
covenants  relating  to  the  care,  maintenance,  sup- 
port, and  education  of  said  minor  child  were  not 
fully  performed  by  said  Adam  Warner.  That 
said  estoppel  arises  out  of  the  following  facts: 
That  said  Adam  Warner  failed  to  perform  said 
covaumt  relative  to  the  care,  maintenance,  sup- 
port and  education  of  said  minor  child  imme- 
diately after  the  marriage  of  said  Adam  War- 
ner and  Katie  Warner,  and  at  all  times  sub- 
sequent ;  tliat  said  minor  child  became  of  lawful 
age  and  was  married  more  than  ten  years  before 
the  death  of  said  Adam  Warner  and,  at  all  times 
after  the  marriage  of  said  Adam  Warner  and  said  * 
Katie  Warner,  and  up  to  the  time  of  the  death  of 
said  Adam  Warner,  said  Katie  Warner,  with  full 
knowledge  of  the  default  of  said  Adam  Warner 
in  the  performance  of  said  covenants,  continued 
to  receive  and  accept  from  said  Adam  Warner 
the  annual  payment  of  $100  therein  provided, 
and,  at  all  times,  the  said  Katie  Warner  and 
the  said  Adam  Warner  treated  the  said  agree- 
ment as  being  in  full  force  and  effect  and  each 
performed  all  of  the  covenants  of  said  agree- 
ment except  that  the  said  Adam  Warner  failed 
to  perform  the  covenants  relative  to  the  care, 
maintenance,  support  and  education  of  said  mi- 
nor child.' 

[1,2]  "It  Is  not  claimed  that  the  vecific  fects 
set  forth  in  this  finding  are  contrary  to  the  evi- 
dence. The  appellant  insists  that  they  are  in- 
sufiicient,  if  true,  to  create  an  estoppeL  This 
claim  we  think  is  wholly  untenable.  Adam 
Warner  died  on  January  '22,  1906.  His  breach 
of  the  contract  became  complete  in  July,  1^5, 
at  which  time  Mary,  the  minor  child,  became  of 
age  and  was  married.  The  right  which  the  wid- 
ow now  claims,  as  against  the  validity  of  the 
agreement  is  the  right  to  repudiate  or  rescind  it 
because  of  this  breadi  and  thus  to  avoid  its  re- 
sulta  upon  her.  This  right  to  rescind  accrued 
to  her,  if  at  all,  immediately  upon  the  breach 
becoming  complete  in  1805.  If  she  then  desired 
to  avail  herself  of  it  by  repudiating  the  con- 
tract and  to  claim  immunity  from  its  effect  to 
deprive  her  of  any  diare  of  the  decedent's  estate 
as  lieir  or  otherwise,  it  was  incumbent  upon  ber 
to  act  promptly  in  the  matter  and  to  refuse 
further  recognition  of  the  contract.  Rescission, 
when  not  effected  by  consent,  can  be  accomplish- 
ed only  by  the  use  of  reasonable  diligence  to 
rescind  promptly  upon  discovery  of  the  facts 
which  entitle  the  party  to  rescind,  if  such  party 
is  free  from  undue  influence,  and  is  aware  of  the 
rigbt  to  rescind.  Code  Civ.  Proc.  S  1691. 
Where  one  has  a  right  to  rescind  a  contract  be- 
cause of  a  breach  by  the  other  party,  and,  with 
knowledge  of  such  right,  continues  thereafter  to 
accept  trom  the  other  party  paymenta  due  ther^ 
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under,  the  right  of  such  person  to  rescind  the 
contract  for  that  hreach  is  thereby  barred.  De- 
lano V.  Jacoby,  96  Cal.  280,  31  Pac.  290,  81  Am. 
St.  Bep.  201;  Oppenheimer  v.  Clunie,  142  Cal. 
320,  75  Pac.  aW;  2  Pom.  Eq.  Jur.  S9  817,  897, 
917.  The  effert  of  such  conduct  is  sometimes 
called  a  waiter  of  the  right  to  rescind,  and  some- 
times it  is  8aid  that  it  creates  an  estoppel 
uainst  that  right.  The  mere  name  given  to  the 
effect  of  the  conduct  is  immaterial.  Upon  the 
breach  of  the  covenant  she  had  her  option  either 
to  treat  the  contract  as  subaiating  and  to  rely 
upon  her  right  to  recover  damages  for  that 
breach,  or  to  rescind  it  altogether  and  thereafter 
to  refuHe  to  recognise  It  or  act  under  it  and 
thenceforth  to  claim  a  restoration  to  her  prospec- 
tive rights  in  his  estate  at  his  death  as  -his  wid- 
ow. Her  conduct  in  subsequently  receiving  and 
accepting  these  payments  up  to  the  tune  of  his 
death  clearly  evinces  an  intention  not  to  rescind 
the  contract  but  to  insist  npon  its  validity.  Aft- 
er having  so  acted  for  the  ten  years  succeeding 
tjbe  breach  and  having  thereby  induced  him  to 
continue  makiug  the  payments  of  $100  each  year 
as  the  contract  provided,  she  cannot  now  assert 
her  former  right  to  rescind. 

[3,  4]  "It  is  suggested  that  the  court  does  not 
expressly  iind  that  her  failure  to  exercise  her 
right  to  rescind  was  not  caused  by  the  undue 
influence  of  her  husband,  and  hence  that  the 
presumption  that  she  was  under  such  influence 
mast  prevail,  and  that  this  excuses  her  failure 
to  exercise  her  right.  We  are  of  the  opinion 
that  this  point  is  covered  by  the  general  flnding 
that  she  is  estopped  to  claim  that  the  agree- 
ment is  now  not  fully  performed  by  reason  of  the 
specific  facta  stated.  If  she  had  been  prevented 
from  earlier  rescission  by  his  undue  infiuence, 
then  she  would  not  have  been  estopped.  The 
*  finding  therefore  implies  that  she  was  not  so 
^  prevented.  Thus  construing  the  finding,  it  is  ful* 
ly  sustained  on  this  point  by  the  evidence.  The 
parties  were  estranged  during  the  last  seven 
years  of  his  life,  and  in  the  year  1900  there  waa 
sharp  litigation  between  them  concerning  the 
effect  of  this  agreement  upon  her  right  to  file  a 
declaration  of  homestead  upon  his  land.  He 
brought  an  action  to  cancel  the  homestead  decla- 
ration on  the  ground  that  it  was  filed  without 
his  consent  and  that  the  antenuptial  agreement 
prevented  her  from  claiming  a  homestead  inter- 
est in  hia  property.  In  that  litigation  she  had 
the  advice  of  her  own  attorney  in  r^rd  to  the 
agreement  and  its  legal  effect.  This  occurred 
several  years  after  the  complete  breach  of  the 
covenant  and  six  years  iwfore  hia  death,  daring 
all  of  which  time  ahe  continued  to  receive  the 
payments. 

*Tticre  is  no  merit  in  the  claim  that  this  ques- 
tion of  estoppel  was  decided  against  the  son  by 
this  court  on  the  last  appeal  and  baa  now  be- 
come the  law  of  the  case.  The  court  there.  In 
reversing  the  order  on  the  ground  that  there  was 
no  evidence  to  sustain  the  finding  on  the  mate- 
rial issue  of  nonperformance,  said  that  this  omis- 
sion was  not  cured  by  the  fact  that  evidence 
had  been  Introduced  tending  to  show  that  the 
widow  had  waived  the  nonperformance  by  con- 
senting thereto  at  or  before  the  time  of  the 
breach.  On  the  issue  of  waiver  tht're  was  no 
finding.  No  other  reference  was  made  to  the 
subject  of  waiver  or  estoppel.  The  fact  that  she 
accepted  annual  payments  after  the  breach  oc- 
curred is  not  even  mentioned,  nor  Is  anything 
said  about  the  effect  of  such  acceptance.  Xo 
rule  of  law  was  announced  in  that  opinion  which 
could  become  the  law  of  the  case  on  the  facts 
presented  npon  the  present  appeal  on  the  sub- 
ject of  estoppel  or  waiver. 

"These  comprise  all  the  questions  presented 
in  support  of  the  appeal.  We  find  no  ground 
npon  which  the  order  complained  of  can  be 
deemed  erroneous." 

The  orders  appealed  from  are  affirmed. 

We  dissent:  ANtJIOLLOTTI,  J.;  MELVIN,  J. 


BBFOBTEB  <Ob1. 


ALBERT  PICK  ft  Ca  v.  JORDAN.  Seeic- 

tary  of  State.   (S.  IP.  6892.) 
(Supreme  Court  of  CaUfomia.   Dec-  US,  1914. 
Rehearing  Denied  Jan.  14,  1015.) 

1.  COUBTS    OS  97*)— FEmEBAL  CotTIRft— COIT- 
TBOLLINQ  DBCISIONa. 

A  state  court  In  deciding  a  federal  ques- 
tion must  conform  to  the  latest  decision  of  the 
federal  Supreme  Court  thereon,  though  it  ne* 
cessltates  the  reversal  of  its  own  pnor  deci- 
sions. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent. 
Dig.  88  829-333;  Dec.  Dig.  S  97.»] 

2.  Taxation  (i  53*)— 'Excise  Tax"— Natuke. 

An  "excise  tax"  is  an  inland  impost-  levit*d 
on  articles  of  manufacture  or  sale  and  also  on 
licenses  to  pursue  trades  or  dealing  in  com- 
modities, and  is  frequently  denominated  a  privi- 
lege or  occupation  tax. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  8  127 ;  Dec.  Dig.  §  53.* 

For  other  definitions,  see  Words  and  Phrasea, 
First  and  Second  Series,  Excise.] 

3.  COMMKBCE    (8  69*)— C0BPOBATIOM8— PEIVI- 

LEOEs— Excise  Taxes. 

The  taxes  imposed  by  Pol.  Code,  8  409,  re- 
quiring the  Secretary  of  State  to  chaise  and 
collect  fees  for  filing  articles  of  incorporation, 
graduated  on  the  amount  of  the  capital  stock, 
and  by  St.  1905,  p.  493,  imposing  an  annual 
license  tax  on  foreign  corporations  doing  busi- 
ness in  the  state,  are  excise  taxes,  demanded 
as  a  privilege  for  the  right  to  do  a  domestic 
business,  and  not  taxes  oased  on  the  capital 
stock  but  merely  measured  thereby,  and  the  im- 
position of  the  taxes  on  a  foreign  corporation 
selling  its  merchandise  in  the  state,  tbou^ 
manufactared  elsewhere,  is  not  an  interference 
with  interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Com'merce, 
Cent.  Dig.  Si  100,  113-119;  Dec  Dig.  8  69.*] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  «t  San  Frandsco;  J.  M. 
Seawell,  Judge. 

Petition  for  mandate  by  Albert  Plxik  ft 
Ca  against  Frank  C-  Jordan,  as  Secretary  of 
State,  to  direct  the  filing  of  a  certified.  c<^y 
of  artiides  of  Incorporatlcn,  wltboat  pay- 
ment of  fees.  Fnnn  a  judgment  awarding 
the  mandate  prayed  for,  Frank  0.  Jordan, 
appeals.   Reversed  with  dlrecttons. 

U.  S.  Webb,  Atty.  Oeo.,  Raymond  Benja- 
min, Chief  Deputy  Atty.  Gen.,  John  H.  Rlor- 
dan,  Asst.  Atty.  Gien.,  for  appellant  McClel- 
lan  &  McClellau,  J.  G.  Campbell,  and  David 
L.  Levy,  all  of  San  Francisco,  for  respondent. 
Campbell,  Weaver,  Sheldon  ft  hevj,  of  Saa 
Francisco,  amlci  corlffi. 

HBXSIIAW,  J.  Petitioner  is  a  cori}orar 
tlon,  organized  under  the  laws  of  the  state 
of  Illinois,  for  the  purpose  of  manufacturing 
and  selling  and  generally  dealing  in  china, 
glassware,  pottery,  restanrant  snppUes,  and 
other  merchandise.  It  mannfactnres  none  ct 
the  enumerated  articles  In  the  state  of  Cali- 
fornia. However,  as  it  avers  In  Its  petition, 
it  has  for  a  long  time  been  engaged  In  Inter- 
state commerce  in  theae  goods  and  wares  be- 
tween the  state  of  Illinois,  the  slate  of  Cali- 
fornia, and  other  states  of  the  United  States. 


*Far  ethBT  amtm  sm  sane  topie  and  smUod  NUHBSa  In  Dae.  Dig.  A  Am.  Dig-  Key-No.  Serlta  A  Bep'r  IndaxM 
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/  It  niBlntalns  a  bran(A  office  and  place  of 
'  bosioess  In  tbe  city  and  coanty  of  San  Frao- 
datM,  and  sells  Its  goods,  wares,  and  mer- 
chandise in  the  city  and  county  of  San  Fran- 
cisco and  in  other  states  of  the  United  States, 
tod  ships  Its  goods,  wares,  and  merchandise 
from  the  state  of  Illinois  into  the  state  of 
California  and  into  ottier  states,  and  from 

*'  the  state  of  California  into  other  states.  It 
has  tendered  to  the  secretary  of  state  for 
flUng  a  certified  copy  of  Its  artideB  of  ln-> 
corporatloD  wltb  other  appropriate  papers 
reqnlred  by  the  laws  of  the  state,  and  Uie 
f<ecr«tary  of  state  has  refused  to  file  the 
SBme  exceptli^  upon  prepayment  of  the  fee 
fixed  by  section  416  of  the  F<flltical  Code 
(now  400,  Fol,  Code),  and  the  fee  prescribed 
by  section  2  of  the  act  relating  to  revenue 
and  taxation  providing  for  a  license  tax  on 
corporations.  Stats.  iSQS,  p.  483.  Petition- 
er, refusing  to  pay  the  fees,  made  apfihea.- 
tl(Ki  to  the  superior  court  of  the  dty  and 
camty  of  San  Francisco  for  mandate  against 
the  secretary  of  state  directing  him  to  file 
these  papers  without  payment  of  the  fee  ex- 
acted by  the  terms  of  sabdlTtsion  4  of  sec- 
tin)  400  above  cited  and  the  corporation  11- 
cense  tax  of  1905. 

The  secretary  of  state  answered,  setting 
forth  that  the  petitioner,  besides  the  conduct 
of  Interstate  commerce  In  which  it  Is  admit- 
tedly engaged,  transacts — 

"a  large  volnme  of  Intrastate  business  within 
the  state  of  Oalifomia;  that  said  intrastate 
bnsiness  forms  no  part  of  and  is  neither  inex- 
tricably nor  necessarily  connected  with  the 
interstate  business  of  said  company;  and  re- 
apondent  further  alleges  that  its  said  interstate 
business  is  nowise  dependent  npon  the  afore- 
said intrastate  business  of  said  company;  that 
the  authorized  capital  stock  of  said  company 
amounts  to  one  million  dollars." 

A  general  demurrer  to  this  answer  was  in- 
terposed and  snstalned,  and  the  trial  court 
filed'lts  findings  of  fact  and  conclusions  of 
law,  wherein  it  declared  in  accordance  with 
(he  allegations  of  the  petition  and  awarded 
the  mandate  prayed  for.  The  secretary  of 
state  has  appealed  from  this  Judgment. 

[1]  Upcm  this  appeal  we  are  asked  to  dis- 
tingttlsh  this  case  from  that  of  Mulford  Go. 
r.  Curry,  163  Cal.  276,.  125  Pac.  23G,  where 
this  court,  in  the  matter  of  the  exaction  of 
taxes  or  fees  upon  corporations  engaged  in 
Interstate  commerce,  sought  (though  perhaps 
in  vain)  to  determine  the  underlying  prin- 
ciples and  to  follow  the  rulings  of  the  Su- 
preme Court  of  the  United  States  enunciat- 
ed In  that  series  of  cases  beginning  with 
Western  Union  Telegraph  Co.  v.  Kansas,  216 
r.  8.  1,  30  Sup.  Ot.  190,  54  L.  Ed.  355.  We 
are  asked  to  do  this  because  of  the  new  light 
which  it  Is  said  has  been  shed  upon  the  legal 
questions  involved  by  the  cases  of  Baltic  Min- 
ing Co.  and  S.  S.  White  Dental  Manofactur- 
iag  Co.  V.  Commonwealth  of  Massachusetts, 
decided  by  the  Supreme  Court  of  the  United 
States,  and  reported  In  231  U.  S.  68t  84  Sup. 
Ct  Ifi^  68  L.  Ed.  127, 


In  Mulford  Co.  r.  Gurry  this  court  expressed 
the  reluctance  It  felt  over  the  necessity  of  ai»- 
plying  the  principles  of  the  Western  Union 
Telegraph  Ca  v.  Kansas  and  the  other  like 
cases  to  the  fiscal  and  revenue  laws  of  tbe 
state.  It  did  so  under  the  compulsion  of  its 
oath  to  nplu^  the  Constitution  and  ia.va  ot 
the  United  States  as  expounded  by  Its  highest 
txllmnaL  If  we  were  In  error  In  our  under- 
standing of  the  law,  if  the  Supreme  Conrt  of 
the  United,  States  has  latterly  thrown  addi- 
tional ll^t  upon  Ita  own  expositlw  ot  the 
law,  or  if  it  has  receded,  from  any  of  the 
views  which  it  has  expressed  In  the  earlier 
eaaea.  It  Is  for  thla  court  to  r^odel  Its  own 
decisions  In  swift  ccmformlty  therewith. 

It  becomes  necessary,  therefore,  even  at 
the  peril  of  prolixity,  to  set  fortii  the  nnder- 
standing  -whldi  this  court  had,  and  which 
in  Mulford  Co.  v.  Curry  it  expressed,  of  the 
legal  principles  enunciated  and  the  legal 
controversies  decided  in  that  series  of  cases 
beginning  with  the  Western  Union  Telegraph 
Co.  V.  Kansas. 

By  ^e  law  of  Kansas  every  foreign  cor- 
poration "seeking  to  do  business  in  this 
state"  was  required  to  file  a  copy  of  its 
charter  or  of  Its  aiticles  of  incorporation  with 
the  secretary  of  state,  and,  when  so  filing, 
to  "pay  to  the  state  treasurer  of  Kansas, 
for  the  benefit  of  the  permanent  school  fund, 
a  charter  fee  of  one-tenth  of  one  per  cent 
of  its  authorized  capital  upon  the  first  $100,- 
000  of  its  capital  stock  or  any  part  thereof, 
and  upon  tbe  next  $400,000  or  any  part  there- 
of one-tweutieth  of  one  per  cent. ;  and  for 
each  million  or  major  part  thereof  over  and 
above  the  sum  of  $500,000,  $200."  The  West- 
em  Union  Telegraph  Company,  a  New  York 
corporation,  was  conducting  business  in  the 
state  of  Kansas.  That  business  was  both 
Interstate,  involving  the  reception  within  the 
state  of  messages  from  points  outside  of  the 
state,  and,  conversely,  tbe  sending  of  mes- 
sages from  points  within  the  state  to  points 
outside  the  state,  and  intrastate  or  domestic, 
consisting  of  the  sentllng  and  reception  of 
messages  between  different  points  wholly 
within  the  state.  It  refused  to  make  the  fil- 
ing and  pay  the  fee  prescribed  by  the  Kansas 
statute,  and  the  state  brought  its  action  In 
one  of  Its  own  courts  against  the  company, 
seeking  to  oust  and  restrain  it  from  doing 
any  domettic  business  within  the  state,  such 
tteing  one  of  the  penalties  by  the  laws  of 
Kansas  prescribed.  The  state  court  rendered 
its  decree  of  ouster  and  i-estraint  as  prayed 
for.  The  cause  was  transferred  under  writ 
of  error  to  the  Supreme  Court  of  the  United 
States,  and  there  decided  by  a  sharply  divid- 
ed court  upon  an  elaborate  opfulon  handed 
down  by  Mr  Justice  Ilarlan.  The  Western 
Union  Telegraph  Company  was  ranltallzed 
for  $100,000,000.  The  "charter  fee"  (such  Is 
tbe  description  of  the  fee  used  by  the  state 
of  Kansas)  in  the  case  of  the  Western  Union 
Telegraph  Company  amounted  to  $20^00. 


Digitized  by  Google 


508 


146  PACIFIC  BBPOBTEB 


AnuMogst  the  contentions  of  the  state  ot 
Kansas  In  support  of  the  validity  ot  the  Judcp- 
ment  ot  Its  court  were  tbat  It  had  the  ab- 
solute right  to  impose  the  terms  and  con^- 
tirais  upon  which  a  foreign  corporation  might 
do  a  domestic  hufdness  within  its  territorial 
limits;  tiiat  the  fiscal  law  nnter  review  im- 
posed as  such  c(Hidltl<Hi  the  payment  of  a 
charter  fee  based  on  or  admeasured  .by  the 
par  value  of  the  capital  stock  of  corpora- 
tlous;  tbat  this  was  not  a  tax  upon  the 
property  of  the  corporation  either  within  or 
wlthCHit  the  state,  but  was  "a  local  police 
regulation  on  local  business  only" ;  that  the 
fttct  tliat  the  statute  m^t  cause  incon- 
venience to  interstate  boslness  did  not  ren- 
der it  unconstltntifflul ;  that  the  failure  to 
comply  with  the  law  did  not  prevoit  ttie 
foreign  corporation  from  oootiimlng  to  the 
fullest  extent  In  engaging  In  Interstate  com- 
merce.  The  contentiuis  of  plaintiff  In  error 
are  set  forth  by  the  Supreme  Ctourt  in  the 
opening  paragraiA  of  tiie  opinion  which  it 
rendered  In  that  case.  Tbey  are  as  f(^ow9: 

"The  coatentiona  of  the  compaay,  to  which 
particular  attention  will  be  directed,  are,  in 
subatance,  that  the  requirement  tbat  it  pay, 
for  the  benefit  of  the  permanent  school  fund  of 
the  state,  a  given  per  cent,  of  iu  authorized 
capital,  wherever  and  however  employed,  as  a 
condition  of  Its  right  to  continue  to  do  do- 
mestic business  in  Kansas,  is  a  regulation 
which,  by  its  necessary  operation,  directly  bur- 
dens or  embarrasses  interstate  commerce,  and 
therefore  'is  illegal  under  the  commerce  clause 
of  the  Constitution;  further,  that- such  a  re- 
Quirement  involves  the  taxation  not  only  of 
the  company's  interstate  business  everywhere, 
but  equally  the  property  employed  by  it  beyond 
the  limits  of  the  state,  a  thing  which  could  not 
be  done  consistently  with  the  due  process  of 
law  enjoined  by  the  fourteenth  amendment." 

And  here,  at  the  outset,  it  may  be  well  to 
state  that  each  and  every  one  of  tliese  con- 
tentions is  to  the  fullest  extent  sustained  by 
the  decision.  It  is  to  be  remembered  that  the 
Supreme  Court  itself  declares  that  t^ese  con- 
tentions are  the  ones  to  which  lurtlcular  at- 
tention will  be  directed.  What  the  Supreme 
Court  decides  is  that  without  regard  to  the 
name  by  whltih  the  license,  or  fee,  or  excise, 
or  impost,  or  occupadon  or  privilege  tax,  may 
be  called,  when  it  takes  the  form  that  It  took 
iu  Kausas,  of  an  exacted  payment  of  a  given 
per  cent  of  the  authorized  capital  stock,  this 
exaction  accomplishes  two  distinct  illegal 
and  unconstitutional  results.  First,  it  Is  in 
legal  effect  a  tax  npw  all  of  the  propeiv 
ty  represented  by  the  capital  stock  of  the  cor- 
poration, therefore  a  tax  upon  such  parts  of 
the  property  as  were  engaged  in  interstate 
commerce,  and  therefore  an  invalid  tax  un- 
der tlie  commerce  clause  of  the  Constitntion 
of  the  T:ulted  States ;  and,  second,  it  is  an 
attempt  by  the  state  to  tax  pn^rty  beyond 
Its  territorial  Jurisdiction,  and  Is  therefore 
confiscatory  in  nature  and  violative  of  the 
fourteenth  amendment  of  the  Constitntion. 
That  there  can  be  no  possibility  of  misunder- 
standing the  meaning  of  the  Supreme  Court 
in  this  particular,  we  shall  employ  a  few 


quotatiouB  ttom  Its  decisions.  But  before  do- 
Ing  so  we  win  quote  one  sentence  from  the 
dissenting  opinion  of  Mr.  Justiioe  Hoimee  in 
this  particular  case.  Bearing  In  mind  that 
the  majority  of  the  Supr«ne  Court  declared 
that  the  Kansas  law  imposed  a  tax,  we  note 
Justice  Holmes  in  dissenting  saying : 

"I  assnme  that  a  state  cannot  tax  a  corpora- 
tion on  commerce  carried  on  by  it  with  another 
state,  or  on  property  outside  tne  jnrisdicticoi  of 
the  taxing  state;  and  I  assume,  further,  that 
for  that  reason  a  tax  on  or  measured  oy  the 
value  of  the  total  stock  of  a  corporation  like 
the  Western  Union  Telegnwh  Company  is 
void." 

Mr.  Justice  Holmes'  argumoit  iwoceeda  up- 
on the  view  that  Kansas  had  not  imposed  a 

tax  at  all. 

"She  simply  has  said  to  the  company  that  if 
it  wants  to  do  local  business  it  must  pay  a 
certain  sum  of  money.  •  •  •  The  whole 
matter  is  left  in  the  \Vestern  Union's  hands." 

The  prevailing  opinion  declared  that  there 

was  no  decision — 

"holding  that  a  state  may,  by  any  device, 
or  in  any  way,  whether  by  a  license  tax,  in 
the  form  of  a  fe^'  or  otherwise,  burden  the 
Interstate  business  of  a  corporstini  of  another 
state.  *  *  *  If  the  statute,  reasonably  inter- 
preted, either  directly  or  by  its  necessary  opera- 
tion, burdens  interstate  commerce,  it  most  be 
adjudged  to  be  invalid,  whatever  may  have  been 
the  purpose  for  which  it. was  enacted,  and  al- 
though the  company  may  do  both  interstate  and 
local  buainesa.  This  court  has  repeatedly  ad- 
judged that  in  all  socb  matters  the  judiciatr 
will  not  remd  mere  fbrms,  but  wiU  look 
through  the  forms  to  tb»  substance  of  things." 

Then  says  the  court: 

"Looking,  then,  at  the  natural  and  reasonable 
effect  of  the  statute,  disregardiug  mere  forms 
of  expression,  it  in  clear  that  the  making  of  the 
payment  by  the  telegraph  company,  as  a  char- 
ter fee,  of  a  given  per  cent,  of  it$  authorized 
capital,  representing,  as  that  capital  clearly 
does,  oil  of  its  business  and  property,  both  with- 
in and  outtide  of  the  state,  a  oondition  of  its 
right  to  do  local  business  in  Kansas,  is.  in  its 
essence,  not  simply  a  tax  for  the  privilege  of 
doing  local  business  in  the  state,  but  a  burden 
and  tax  on  the  company's  Interstate  bnainess 
and  on  its  mroperty  located  or  used  outside  of 
the  state  The  express  words  of  the  statute 
leave  no  doubt  aa  to  what  is  the  basit  on  which 
the  fee,  apecified  in  the  state  statute,  rests. 
That  fee.  plainly,  is  not  based  on  such  of  the 
company's  capital  stock  as  Is  repwented  in  its 
locu  business  and  property  in  Kansas.  The 
requirement  is  a  given  per  cent  of  the  compa- 
ny g  autliorised  capital;  tbat  is,  all  Its  capital, 
wherever  or  however  employed,  whether  in  the 
United  States  or  in  foreign  countries,  and  what- 
ever may  be  the  extent  of  its  lines  in  Kansas 
as  compared  with  its  lines  outside  of  that  state. 
What  part  of  the  fee  exacted  is  to  be  attributed 
to  the  company's  domestic  business  in  Kansas 
and  what  part  to  interstate  business  the  state 
has  not  chosen  to  ascertain  and  declare  in  the 
statute.  It  strikes  at  the  company's  entire  busl- 
neas  wherever  conducted  and  its  proper^  wher- 
ever located,  and,  in  terms,  makes  it  a  condi- 
tion of  the  telegraph  company's  right  to  trans- 
act purely  local  business  in  Kansas  that  it  shall 
contribute  for  the  benefit  of  the  state  school 
fund  a  given  per  cent,  of  Its  whole  authorized 
capital,  representing  all  of  its  property  and  all 
its  buaineas  and  interests  everywhere.  •  •  • 
So,  in  the  case  now  before  us,  the  exaction,  as 
a  condition  of  the  privilege  of  continuing  to  do 
or  doing  local  business  In  Kansas,  that  the 
telegraph  company  shall  pay  a  givtn  per  cent,  of 
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•If  mthorifed  eaptM  ttoek,  Jj,  for  everr  practi- 
cal purpoae.  a  tax  both  on  the  companr's  local 
basincBB  In  Kansas,  and  on  its  interstate  DUBiness 
or  on  the  lurivilege  of  doing  interstate  bnslness ; 
for  the  statute,  by  its  necessary  operation,  will 
aecompligh  precisely  tbe  result  that  would  hare 
been  sccomplisfaed  had  it  been  made,  in  euprett 
woria,  a  condition  of  doing  local  business  that 
tbe  tdegraph  cranpany  ahoold  nbmit  to  taxa- 
tioo  upon  both  its  interstate  and  intrastate 
boEiness  and  upon  Its  interests  and  property 
everywhere,  as  represented  by  its  capital  stock, 
liie  exaction  made  by  the  Kansas  statute  is  as 
much  a  tax  on  the  interstate  business  of  the 
company  and  on  its  property  outside  of  the 
■ute  as  a  fee  or  tax  on  the  sale  of  an  article 
imported  only  for  sale  w  as  a  tax  on  the  occa- 
pation  of  an  importer  would  b«  a  tax  on  the 
property  Inpocted." 

In  ttae  coarse  of  Its  argnment  and  In  dm- 
ODstratl(m  that  Its  rea8<Halng  was  not  meant 
to  apiAy  excdoBlvdy  to  tluU:  class  of  corpora- 
tions known  aa  oraamon  carriers,  It  uses  this 
lUttstzatlon: 

"If  a  domestic  corporation  engaged  In  tbe 
bndaeaB  of  w^dtlng  orders  for  goods  manufac- 
tured, sold,  and  delivered  in  a  state,  should, 
In  addition,  solicit  orders  for  goods  manufactur- 
ed in  and  to  be  brought  from  another  state  for 
delivery,  could  the  former  state  make  it  a  oon- 
iitxon  of  the  right  to  engage  in  local  bnnness 
Tithin  its  limits  that  the  corporation  pay  a 
given  per  cent,  of  all  fees  or  commissiona  re- 
ceived by  it  in  its  business,  interstate  and  do- 
mestic? There  can  be  bat  one  answer  to  this 
question,  namely,  that  such  a  condition  would 
operate  as  a  direct  burden  on  interstate  com- 
merce, and  therefore  would  be  unconstitutional 
and  void.  Ckmsisteatly  with  the  Conatitation 
no  court  coold,  by  any  form  of  decree,  rec(«- 
nize  or  give  effect  to  or  enforce  such' a  c<mdi- 
tion." 

And  in  annonncing  the  familiar  doctrine 
that  Kansas  might  exact  a  license  tax  of  the 
corporation  "strictly  on  accoont  of  local  busi- 
ness done  by  It  In  that  state,"  It  couples  this 
statement  with  the  declaration : 

'^ut  It  is  altogether  a  different  thing  for 
Kansas  to  dmy  It  the  privilege  of  doing  such 
local  business,  beaefidal  to  the  public,  except 
OD  condition  that  it  shall  firtt  pay  to  tbe  state 
a  given  per  cent  of  all  Its  capital  stock,  r^tre- 
scnting  all  of  its  property,  wherever  sitnated, 
•Bd  all  its  bouaess  in  and  outside  of  the  state. 

And  the  opinion  conclades  as  follows : 
"Tbe  right  of  the  Telegraph  Company  to 
Mitinue  the  transactioQ  of  local  business  in 
Kaiuas  could  not  be  made  to  depend  upon  its 
tubmission  to  a  condition  prescribed  by  that 
state  which  was  hostile  both  to  the  letter  and 
■pint  of  the  Constitution.  The  company  waa 
Dot  bound,  under  any  circumstances,  to  eurreu- 
der  its  constltnUonal  exemption  from  state  tax- 
ation, direct  or  Indirect,  in  respect  of  Its  inter- 
•tate  budness  and  Its  property  outside  of  the 
state,  any  more  than  it  would  have  been  bound 
to  surrender  any  other  right  secured  by  the 
national  Constitution." 

The  next  case  of  Pullman  Co.  t.  Kansas, 
216  U.  S.  56,  30  Sup.  Ct.  232,  54  L.  Ed.  378, 
arose  under  the  same  Kansas  statute,  Mr. 
Justice  Harlan  again  delivering  tbe  opinion. 
It  reiterates  and  reaffirms  the  opinion  and 
dedalon  of  the  Western  Union  Case,  and  de- 
fines that  decision  in  terms,  and  in  the  fol- 
lowing language : 

"Tbe  Charter  Board,  we  have  seen,  gave  It 
permission  to  engage  In  intrastate  businesa  in 
Ktnns  ga  mhHHoh  that  It  shonld  pay  to  the 


State  Treasurer  for  the  b«ne/!t  of  fKe  pwmn- 
nent  tchool  fund  of  the  tiate,  as  a  charter  fee, 
the  sum  of  $14,800,  which  is  the  prescribed 
statutory  per  cent,  of  the  company  s  auth(»r- 
ized  eaintal,  r^resenting  aU  of  its  property  and 
interests  everywhere,  in  and  oat  of  the  state, 
and  oil  its  business,  both  interstate  and  intra- 
state. It  does  not  appear  how  much  of  the 
single  fee*  demanded  by  the  state  is  to  be  re- 
ferred to  the  interstate  business  of  the  comnany 
nor  how  much  to  its  property  outside  oi  the 
state,  nor  what  part  has  reference  to  its  intra- 
state business  or  to  its  property  within  the 
state.  •  •  *  We  hold:  •  •  •  (2)  That  the 
requirement  that  tiie  company,  as  a  condition 
of  its  right  to  ido  intrastate  ousiness  in  Kan- 
sas, ahould,  in  the  form  of  a  fee,  pay  to  the 
state  a  specified  i>er  cent  of  its  authorized  capi- 
tal, was  a  violation  of  the  Constitution  of  uie 
United  States,  in  that  such  a  single  fee,  based 
as  it  was  on  all  tbe  property,  interests,  and 
businesB  of  the  company,  within  and  out  of 
the  state,  was,  in  effect,  a  tax  both  on  the  in- 
terstate bosiness  of  that  company,  and  on  its 
property  outside  of  Kansas,  and  compelled  the 
company,  in  order  that  it  might  do  local  busl- 
nesB  in  Kansas  in  connection  with  its  interstate 
busf&esB,  to  waive  its  constitutional  exemption 
from  state  taxation  on  its  interstate  business 
and  on  its  property  outside  the  state  and 
contribute  from  its  capital  to  the  aupport  of 
the  public  schools  of  Kansas." 

Mr.  Justice  White  died  a  concurring  opinion 
In  that  case,  in  which,  while  assenting  to  the 
views  of  his  associates,  he  carried  the  doc- 
trine further  than  they,  dedarlns,  with  unim- 
peachable logic: 

"It  is  not  by  me  doubted  that  as  a  practical 
question  the  arbitrary  prohibition  against  doing 
a  local  business  imposed  on  one  engaged  In  and 
having  tbe  right  to  engage  In  interstate  com- 
merce is  to  burden  that  business." 

Epigrammatlcally,  he  presents  tbe  contro- 
versy In  the  following  sentences : 

"The  only  right  here  challenged  la  the  au- 
thority of  a  state  to  impose  an  unconstitutional 
tax  and  validate  the  tax  by  making  the  pftr- 
ment  of  the  unlawful  tax  a  condition  of  the 
right  to  do  a  local  business.  And  this  upon 
the  false  assumption  that  absolute  power  to 
exclude  exists ;  tiiat  Is,  to  impose  an  unlawful 
tax  and  sustain  it  by  another  unlawful  assump- 
tion of  power,  a  ijlrocess  of  reasoning  which,  to 
my  mind,  must  rest  on  the  proposition  that  in 
deciding  questions  of  constitutional  power  it  Is 
to  be  held  that  two  wrongs  make  a  right" 

Mr.  Justice  Holmes  again  dissented,  reit- 
erating in  amplified  form  the  views  expressed 
in  his  earlier  dissent,  and  concluding: 

"I  think  that  the  tax  in  question,  for  I  am 

Jerfectly  willing  to  call  it  a  taa,  was  lawful  on- 
er all  the  decisions  of  this  court  until  last 
week."   (The  italics  are  ours.) 

The  next  case  was  Lndwig  t.  Western  Un- 
ion Telegraph  Co.,  216  U.  S.  146,  80  -Sup.  Ct 
280,  54  L.  Ed.  423.  This  case  had  to  do  with 
an  Arkansas  law,  which  required  all  foreign 
corporations  to  file  coities  of  their  charters  or 
articles  of  incorporation  with  the  secretary 
of  state,  under  heavy  penalties  Cor  flallare  so 
to  do,  and  required  them  also  to  pay  into  tbe 
treasury  of  tbe  state,  "ft>r  tbe  filing  of  said 
articles,  a  fbe  of  925  where  tbe  capital  stock 
Is  900,000  or  under;  ¥75  where  the  capital 
stock  is  over  950.000  and  not  more  than  $100.- 
000;  and  $25  additional  for  eacOi  $100,000  of 
capital  stock."  me  Supreme  Court  of  the 
United  States  declared  that  the  case  could 
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uot  ''be  *lletinguiahed  in  principle  from  West- 
em  Union  V.  Kansas  and  Pullman  Co.  v. 
Kausiis,"  and  that  the  difference  In  the  word- 
ing of  the  Kansas  and  Arkansas  statutes — 
the  former  being  in  the  nature  of  a  percent- 
age tax,  the  latter  naming  fixed  sums  of  mon- 
ey bzsed  upon  capitalization — did  not  differ- 
entiate the  cases  so  as  to  take  the  Arkansas 
statute  out  of  the  ruling  of  the  former  caseR. 
Tliese  cases  were  followed  by  Atchison,  etc., 
RaUway  Co.  v.  O'Connor,  223  U.  S.  280,  32 
Sup.  Gt  216,  Be  L.  Ed.  436,  Ann.  Oas.  1913C, 
1050.  TUe  statute  of  Colorado  exacted  a 
"fee"  of  a  foreign  corporation  of  two  cents 
upon  each  91,000  of  its  capital  stock,  wlildi 
fee 'it  was  declared  was  for  the  right  to  do  a 
local  business  within  the  state.  The  action 
was  brought  to  recover  the  tax  paid  under 
protest  Mr.  Justice  Holmes,  who  dissected 
in  the  earlier  cases,  dellTering  the  opinion  of 
the  court,  declared: 

"Therefore  it  is  obvious  that  the  tax  is  of  the 
kind  decided  by  this  court  to  be  unconstitu- 
tional, since  the  decision  below  in  the  present 
case,  eyen  if  tbe  temporary  forfeiture  of  the 
right  to  do  business  declared  by  the  statute  be 
ctmfined  by  construction,  as  it  seems  to  have 
been  below,  to  do  bosiness  wholly  within  the 
state." 

Again  the  question  arose  In  International 
Text-Book  Co.  T.  Pigg,  217  U.  S.  91,  30  Sup. 
CL  481,  54  li.  Ed.  678,  27  I/.  R.  A.  (N.  8.) 
493.  18  Ann.  Gas.  1103.  Tbe  International 
Text-Bo(^  Company  was  a  Pennsylvania 
corporation  organized  for  purposes  of  profit 
and  with  a  capital  stock.  It  combined  the 
publicati(Hi  of  text-bodes  and  courses  of  in- 
struction la.  Tarious  arts  and  sciences  with  an 
educational  school  conducted  by  correspond- 
ence, to  the  students  of  which  it  transmitted 
for  a  consideration  these  text-books  and  edu- 
cational courses.  It  employed  salaried  ageuts 
within  specified  territories  to  secure  pupils  or 
students.  It  did  so  in  Ka^s.  It  failed  or 
refused  to  comply  with  certain  provisions  of 
the  Kansas  statute,  one  the  provision  for  the 
charter  fee  considered  in  Western  Union  Tele- 
graph Co.  V.  Kansas,  supra,  and  another  the 
provision  requiring  it  to  file  with  the  secre- 
tary of  state  a  detailed  statement  showing 
the  -  authorized  capital,  the  paid-up  capital 
stock,  the  amount  of  assets  and  liabilities, 
etc.  Among  the  penalties  prescribed  foi-  a 
failure  so  to  do  was  the  denial  of  the  right  to 
the  defaulting  corporation  to  maiutalu  an 
action  in  any  of  the  courts  of  the  state.  The 
International  Text-Book  Comi>any  sued  Pigg 
as  a  debtor  under  one  of  its  contracts  of  in- 
struction. The  Supreme  Court  of  the  United 
States  reaffirmed  the  Invalidity  of  the  Kan- 
sas charter  fee  statute,  and  further  declared: 

"It  is  the  established  doctrine  of  this  court 
that  a  state  may  not,  in  any  form  or  under  any 
guise,  directly  burden  the  prosecution  of  inter- 
state business.  But  such  a  burden  ig  imposed 
when  the  corporatiuu  of  another  state,  lawfully 
engaged  in  interstate  commerce,  is  required,  as 
a  condition  of  its  right  to  prosecute  its  business 
in  Kansas,  to  make  and  file  a  statement  set- 
tlDg  forth  oertain  facts  which  the  stiUe  cou- 


(essedly  could  not  control  by  legislation.  It  re- 
sults that  the  provision  as  to  the  statement  men- 
tioned in  section  1283  [Gen.  St.  1901]  must  fall 
before  Che  Constitution  of  the  United  States, 
and  with  it— according  to  the  established  rules 
of  statutory  constraction— -must  fall  that  part 
of  the  same  section  which  provides  that  the  ob- 
taining of  the  certificate  of  the  secretary  of 
state  that  such  statement  baa  been  properly 
made  shall  be  a  condition  precedent  to  the  right 
of  the  plaintiff  to  maintain  an  action  in  the 
courts  of  Kansas." 

And,  finally,  was  decided  in  Bucks  Stove  ft 
Range  Co.  v.  Vlckers,  226  U.  S.  205.  33  Sup. 
Ct.  41,  57  I>.  Ed.  ISO,  where  this  purely  man- 
ufacturlug  and  mercantile  corporation  offend- 
ed against  the  same  Kansas  law  and  was  held 
by  the  Supreme  Court  to  be  immune  from 
punislunent  tlierefor,  under  autlioTity  of  the 
Pigg  Case,  supra. 

We  have  now  con^ered  all  of  the  deci- 
sions of  the  Supreme  Court  ,  of  the  United 
States  (saving  the  Massachusetts  case  bore- 
inafter  to  be  reviewed)  which  can  have  any 
bearing  upon  the  questloiu  before  us.  It 
becomes  pertinent  here  to  take  up  for  brief 
analysis  tlie  case  of  Mulford  Co.  v.  Gurry, 
supra,  wherein  In  this  state  the  foregoing  de- 
cisions of  the  Supreme  Court  first  came  un- 
der review.  The  more  pertinent  does  it  be- 
come to  do  this  since  tbA  statutes  in  tbe 
present  case  under  review  are  in  all  sub- 
stantial particulars  identically  the  same  as 
they  were  when  Mulford  Co.  v.  Curry  was 
decided,  A  reference  to  Mulford  Co.  v.  Cur- 
ry will  save  a  repetition  of  the  language  of 
those  statutes.  Additionally  It  should  be 
added  that  section  410  of  our  Civil  Code  de- 
clares that  every  foreign  corporation  which 
shall  neglect  or  fall  to  comply  with  the  con- 
ditions of  sections  408  and  409  of  the  Code 
shall  be  subject  to  a  fine  of  not  less  than 
$500,  to  be  paid  Into  the  state  treasury  to  the 
credit  of  the  general  fund,  and  every  such 
corporation  so  falling  Is  denied  the  right  "to 
maintain  any  suit  or  action  in  any  of  the 
courts  of  this  state,  or  acquire  or  convey  any 
legal  title  to  any  real  properly  within  the 
state  until  It  has  complied  with  said  section." 
This  language  is  as  general  as  language  can 
be  made.  It  is  declared  applicable  to  "every 
corporation  organized  under  the  laws  of  an- 
other state,  territory,  or  of  a  foreign  coim- 
try."  Section  408  requires  "every  corpora- 
tion organized  under  the  laws  of  another  state, 
territory,  or  of  a  foreign  country"  to  "file  in 
the  office  of  the  secretary  of  state  of  the  state 
of  California  a  certified  copy  of  Its  articles 
of  Incorporation,"  etc.  The  language  of  sec- 
tion 416  of  tbe  Political  Code  quoted  In  Mul- 
ford Co.  T.  Curry  has  become  by  amendment 
the  language  of  the  present  section  409  of  the 
same  Code. 

The  Mulford  Company,  like  tbe  petitioner 
in  the  case  at  bar,  was  a  commercial  corpora- 
tion organized  to  do,  and  doing,  an  Interstate 
business  and  an  Intrastate  bosbiras  within  the 
state  of  California.  Like  the  present  petition- 
er, it  objected  to  tbe  «KCoroement  ot  tbe  Xees 
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exacted  1^  our  laws,  and,  after  tenderli^ 
certain  nomhuU  filing  fees,  soa^t  mandate 
against  the  secretary  of  state  to  compel  Mm 
to  receive  and  file  certain  docnra^ta,  tbe  fil- 
ing of  which  was  called  for  by  our  laws. 
That  part  of  our  laws  to  which  the  Mulford 
Company  in  e8pe<^  objected  was  section  416 
of  the  Political  Code  (now  409).  This  law,  It 
will  be  noted  (as  did  the  Kansas  statute),  Im- 
poses a  single  fee  upon  corporations  which  It 
Is  made  mandatory  upon  the  Secretary  of 
State  to  collect  for  filing  their  articles  of  In- 
corporation, the  other  sections  referred  to  re- 
quiring that  such  articles  be  filed.  In  addl- 
tl<Mi  to  this  law,  requiring  foreign  corpora- 
tions to  pay  this  fee  before  the;  can  engage 
Ic  business  In  the  state  of  California  at  all, 
we  have  upon  our  books  another  law  desig- 
nated in  its  title  as  "A  license  tax  upon  cor- 
porations," requiring  them  to  pay  an  annual 
license  tax  for  the  right  to  continue  in 'busi- 
ness. Stats.  1905,  p.  403.  It  was  tbe  first  li- 
cense law  which  this  court  had  under  espe- 
cial consideration  In  tbe  case  of  Mulford  Co. 
V.  Curry.  This  may  be  noted  from  the  dec- 
laration in  the  case  where  the  annual  license 
fee  law  Is  set  out,  that  It  Is  set  out  as  "hav- 
ing further  relation  to  the  matter."  It  was 
not  important  to  the  decision  in  the  Mulford 
Company  Case  to  elaborate  our  views  upon 
these  acts  separately.  Tbe  latter  one  was 
referred  to,  first,  because  it  formed  a  part  of 
the  same  fiscal  system;  second,  because  it, 
too,  based  its  license  fee  charges  upon  the  au- 
thorized capital  stock  of  corporations;  and, 
third,  because  the  practical  efTect  in  the  case 
of  every  foreign  corporation  seeking  to  en- 
gage in  business  in  the  state  of  California 
was  to  require  it  to  pay  two  fees.  To  illus- 
trate, If  the  Western  Union  Telegraph  Com- 
pany had  ottdertaken  to  engage  in  business 
In  California,  an  analysis  and  competition 
will  show  that  it  would  have  been  required 
to  pay  a  fee  of  $10,000  under  sections  400  of 
the  Civil  Code  and  416  of  the  Political  Code, 
and  a  fee  of  $250  under  tbe  corporation  li- 
cense tax  act,  or  a  total  of  $10,260  Id  Cali- 
fornia, as  compared  with  $20,100  in  Kansas. 

Turning  to  the  judgment  In  Mulford  Co.  t. 
Curry,  It  will  be  found  that  the  only  Judg- 
ment rendered  Is  a  declaration  that  the  re- 
quirement of  section  408  of  the  Civil  C!ode, 
that  the  petitioner  file  Its  articles  of  lucor* 
poration,  is  a  reasonable  requirement,  hut 
that  the  further  requirement  liiat,  as  a  con- 
dition of  such  filing,  the  petitlcoicr  pay  the 
fee  exacted  by  section  409  of  the  Civil  Cote 
and  41G  of  the  Political  Code  Is  illegal.  Nei- 
ther by  the  terms  of  the  Judgment  nor  by  any 
express  language  In  the  opinion  itself  was 
the  annual  license  tax  declared  to  be  uncon- 
stitutional under  tbe  authority  of  the  fed- 
eral caaes.  But  since  the  Supreme  Court  of 
the  United  States  had  declared  that  such 
fees,  when  based  upon  tbe  total  capital  stocky 
were  Invalid  exactions  for  the  reasons  gLvea, 
tbe  fear  was  felt  and  expressed  that  eron 
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the  annual  corporation  license  tax,  so  found- 
ed upon  the  capital  stock,  might  fall  under 
tbe  same  ban,  and  this  court  aongfat  to  advise 
the  Legislature  as  to  what  it  conceived  the 
Supreme  Court  ta  the  United  States  had  de- 
dared  to  be  the  limit  of  the  law-making  pow- 
er In  the  matter. 

What,  then,  did  the  Supreme  Court  of  the 
United  States  decide  In  its  cases? 

It  decided:  (a)  That  it  would  review  and 
consider  the  language  of  each  state  fistal  act 
and  determine  for  itself,  regardless  of  the  de- 
termination of  the  states'  legislative  or  ju- 
dicial departnsents,  what  in  fact  the  law  did 
mean  and  what  in  fact  It  did  accomplish, 
'quoting  with  approval  from  Galveston,  Har- 
risburg,  etc.,  Co.  v.  Texas,  210  U.  S.  217,  28 
Sup.  Ct.  638,  62  L.  Ed.  1031,  to  the  following 
effect:  "Neither  the  state  courts,  nor  the 
Legislatures,  by  giving  tbe  tax  a  particular 
name,  or  by  the  use  of  some  form  of  words, 
can  take  away  our  duty  to  consider  its  na- 
ture and  effect,  (b)  If  under  tbe  interpreta- 
tion of  tbe  Supreme  Court  it  resulted  that  a 
particular  statute  "either  directly  or  by  its 
necessor:^  operation  burdens  Interstate  com- 
merce, it  must  be  adjudged  to  be  Invalid, 
whatever  may  have  been  the  purpose  for 
which  it  was  enacted,  and  although  the  com- 
pany may  do  both  interstate  and  local  busi- 
ness." (c)  It  decided  that  interstate  com- 
merce was  Illegally  burdened  by  a  tax  or  fee 
directly  on  or  based  on  tbe  capital  stock  of  a 
corporation  which,  though  engaged  In  local 
business  within  a  state,  was  also  engaged  in 
Interstate  commerce.  Thus  we  find  the  court 
in  Pullman  Co.  v.  Kansas  saying  that  "the 
requirement  that  the  company,  as  a  condition 
of  its  right  to  do  intrastate  business  in  Kan- 
sas, should,  In  the  form  of  a  fee,  pay  to  tbe 
state  a  specified  per  cent  of  its  authorized 
capital,  was  a  violation  of  the  Constitution  of 
the  United  States,  In  that  such  a  single  fee, 
based  as  It  was  on  all  the  pr<^rty  interests 
and  business  of  the  company,  within  and  out 
tbe  state,  was.  In  effect,  a  tax  both  on  the  In- 
terstate business  of  that  company,  and  on  its 
proE>erty  outside  of  Kansas."  Again,  we  find 
Mr.  Justice  Holmes  In  his  dissenting  opinion 
"assnmiug"  and  conceding  that  "a  tax  on  or 
m&uureA  bjf  tbe  value  of  the  total  stuck  of  a 
corporation  like  the  Western  Union  Telegraph 
Company  is  void."  And  again  we  have  him 
declaring  in  his  dissenting  opinion  In  the 
Pullman  Case:  "I  think  that  the  tax  in  ques- 
tion, tor  I  am  perfectly  willing  to  call  It  a 
tax,  was  lawful"  (d)  We  find  that  the  un- 
constltotifinality  and  Illegality  of  the  tax  so 
based  and  levied  are  dedared  to  exist  upon 
two  separate  and  wholly  distinct  grounds, 
which  grounds  are  enunciated  and  re-enunci- 
ated time  and  ^^lu.  Those  grounds  may  be 
thus  stated:  The  requirem^t  to  pay  a  ^ven 
per  cent  of  the  capital  stock  as  a  prereq- 
uisite of  the  rl^t  to  do  a  local  business  ex- 
acts burdensome  and  unconstitutional  condi- 
tions from  the  corporation;  the  first  that  the 
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state  thus  taxes  the  InstnimentaUtieB  and 
propertlee  used  In  Interstate  commerce  which 
Ue  without  the  taxing  power  of  the  state,  and 
tbns  unduly  burdens  Interstate  commerce  in 
violation  of  the  commerce  clause  of  the  Con- 
stltqtion;  and  the  second  that  8u<^  an  act  In 
taxing  property  without  the  Jurisdiction  of 
the  taxing  power  requires  a  corporation  seek- 
ing to  do  local  business  wltliln  a  state  to 
waive  Ita  constitutional  right  of  exemption 
from  taxatlcm  on  its  property  lying  outside 
of  the  state,  (e)  Tbese  I'esults  are  declared 
-to  follow  from  the  act  of  taxing  the  whole 
capital  stock  of  such  a  corporation  and  are 
nowhere  and  nowise  declared  to  be  dependent 
either  upon  the  amount  of  tlie  capitalization 
of  the  corporation  nor  upon  the  amount  of 
the  tax  exacted  from  that  corporation.  We 
perceived,  or  thought  we  perceived,  the  ground 
for  this  in  the  principle  that  if  the  power  to 
tax  in  a  given  way  be  conceded,  tbei  amount 
of  the  tax  is  vested  wholly  in  tbe  discretion 
of  tbe  taxing  power,  and  we  had  in  mind  not 
only  the  language  of  Chief  Justice  Marshall 
"that  the  power  to  tax  Involves  the  power  to 
destroy"  (McCullouch  v.  Maryland,  -4  Wheat 
316,  4  L.  Ed.  679),  but  also  the  language  of 
Brennan  v.  Tltnsville,  153  U.  S.  289,  14  Sup. 
Gt  829,  38  L.  Ed.  719,  quoted  with  approval 
in  the  Western  XJulon  Case,  In  reference  to 
meh  license  taxes,  that  "if  a  state  may  law- 
fnlly  exact  It.  it  may  Increase  the  amount  of 
the  exactlcHi  until  all  interstate  commerce  in 
this  mode  ceases  to  be  poBslble."  (Q  That,  in 
thus  gnardliv  interstate  commerce  tsom  un- 
lawful Interference,  the  Supreme  Court  would 
be  gorerned  not  by  what  a  given  diarge  was 
or  was  called,  bat  by  conslderaUon  of  what 
in  Its  (^wration  was  Its  effect  upoo  such 
commerce.  For  we  find  In  the  Western  Un- 
ion TeiegraiA  Case  tbe  following  language 
quoted  with  BKiroval  from  Ashley  t.  Byan, 
158  U.  8.  436,  14  Sup.  CL  865,  38  L.  Ed.  773: 
"Wb^er  this  cfaarge  be  viewed  as  a  tax,  a 
license,  or  a  fee,  if  its  exaction  violated  the  in- 
terstate commerce  clauae  of  the  Constitution  of 
the  United  States,  or  involved  the  assertion  of 
the  right  of  a  state  to  exercise  its  powers  of 
taxation  beyond  its  geographical  limits,  it  was 
void,  whatever  might  l>e  the  technical  character 
affixed  to  the  exaction." 

(g)  We  believed  that  the  Supreme  Court 
meant  and  declared,  for  the  indicated  rea- 
sons, that  the  method  of  charging  a  fee  upon 
foreign  corporations  for  the  right  to  do  a 
local  business  on  or  based  on  tbe  capital 
stock  of  such  corporations  was  forever  in- 
hibited, the  Supreme  Court  saying: 

"There  are  sufficient  modes  In  which  the  in- 
ternal basiness,  if  not  already  taxed  in  some 
other  wu,  may  be  subjected  to  taxation,  with- 
out the  fmpoBltion  of  a  tax  which  covers  the 
entire  operations  of  the  company."  Leloup  v. 
Port  of  Mobile,  127  U.  S.  640,  8  Sup.  Gt.  1383, 
a2  L.  Ed.  311. 

And  to  the  declaration  of  Mr.  Justice 
Holmes  in  his  dissenting  opinion  to  the  fol- 
lowing effect:  "If,  after  this  decision,  the 
state  of  Kansas,  without  giving  any  rea- 
son sees  fit  duply  to  prohibit  the  Weatem 


Union  Telegraph  Company  from  doing  any 
more  local  business  there,  or  from  doing  local 
business  until  it  has  paid  $20400,  I  shall  be 
curious  to  see  upon  what  ground  that  legis- 
lation will  be  assailed," — ^we  believed  that 
the  answer  would  be,  as  above  indicated, 
that  it  was  not  the  amount  of  the  charge 
which  determined  the  Invalidity,  but  the  fact 
that  the  charge  was  laid  upon  property  with- 
out the  taxing  power  of  the  state,  and  that 
to  submit  to  the  payment  of  It  In  ench  a 
:  form  (that  is,  a  tax  on  all  the  capital  stock) 
would  be  to  force  the  surrender  upon  the 
part  of  the  corporations  of  th^r  vreU-deflned 
constitutional  rights. 

These,  then,  were  some  of  the  conclusions 
which  we  drew  from  the  decisions  of  the  Su- 
preme Court,  and  which,  with  more  or  less 
completeness,  we  sought  to  declare  In  M'nl- 
ford  Co.  V.  Curry.  One  part  of  the  judg- 
ment of  the  Supreme  Court  we  conceived  to 
be  apodlctlc.  and  that  was  that  all  the  capi- 
tal stock  of  such  a  corporation  could  not  be 
subjected  to  any  tax  without  doing  violence 
to  the  Constitution  of  the  United  States,  and 
It  was  under  this  conviction  that  we  sought 
in  Mulford  Co.  v.  Curry  to  enlighten  our  leg- 
islative department  as  to  the  danger  which 
would  attach  to  all  laws  basing  license  fees 
of  a  foreign  corporation  on  this  method  of 
taxation. 

There  arose  In  Massachusetts  two  cases  of 
similar  Import,  Baltic  Mining  Co.,  207  Mass. 
381,  93  N.  E.  831,  and  the  S.  S.  White  Dental 
Manufacturing  Co.  v.  Commonwealth,  212 
Mass.  35,  98  N.  E.  1056,  Ann.  Cas.  1913C,  805. 
For  convenience  we  may  refer  to  but  one 
and  call  that  the  Dental  Company  Case. 
The  Dental  Manufacturing  Company  was  a 
Pennsylvania  oorporatlou,  having  no  fac- 
tories In  Massachusetts,  but  engaged  In 
domestic  business  within  the  state  of  Massa* 
chusetts,  as  well  as  in  Interstate  commerce. 
The  Massachusetts  rerenue  laws  provided 
that: 

"Every  foreign  corporation  shall,  In  each 
year,  at  the  time  of  filing  Ita  annual  certificate 
of  condition,  pay  to  the  treaanrer  and  receiver 
general,  for  the  use  of  the  commonwealth,  an 
excise  tax  to  be  assessed  by  the  tax  commis- 
sioner, of  one-fiftieth  of  one  per  cent,  of  the  par 
value  of  its  aathoiited  capital  stock  as  stated 
In  its  annual  certificate  of  condition;  but  the 
amount  of  such  excise  tax  shall  not  .In  any  one 
year  exceed  the  sum  of  $2,000." 

The  Dental  Manufacturing  Company  ob- 
jected to  the  payment  of  the  tax  upon  the 
three  grounds  so  clearly  enunciated  In  West- 
ern Union  Telegraph  Company  t.  Kansas. 
Those  grounds,  as  stated  by  the  Supreme 
Court  of  the  United  States,  to  which  tbe 
case  subsequently  went  on  writ  of  error,  be* 
ing: 

"First,  the  tax  is  a  r^ulatlon  of  interstate 
commerce,  in  that  it  Imposes  a  direct  burden 
upon  that  portion  of  the  bnainesa  and  capital 
of  the  plaintiffs  in  error  which  ia  davoted  to 
interstate  commerce;  second,  the  tax  is  in  vio- 
lation of  the  due  process  of  law  clause,  be- 
cause it  attempts  to  impose  taxes  upon  pio|H 
erty  beyond  the  Jurisdiction  of  tbm  commok> 
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wealtb  of  UaHafihoMtte;  and,  Oird,  the  tax 
denies  to  the  plabitiffB  ui  error  the  equal  pco- 
tection  of  the  ww." 

The  Snpreme  Ooort  of  Massachusetts,  aft- 
er a  painstaking  review  of  Its  taxation  hist- 
tory.  Its  pecnUar  system  ot  taxation  and  the 
decisions  ot  Its  courts,  held  the  tax  to  be  a 
pure  excise  tax,  "excise  tax"  as  thus  em- 
ployed meaning  a  privilege  tax  upon  the 
r^t  to  pursue  an  occupation,  and  not  a 
tax  upon  property  at  all.  It  declared  that  It 
recognized  that  the  Supreme  Court  of  the 
United  States  would  loofe  through  the  form 
to  the  sabstance,  and  determine  for  itself 
whether  such  an  Impost  was  or  was  not  a 
property  tax  or  a  burden  upon  Interstate 
commerce,  and  to  this  point  cited  the  deci- 
sions of  the  Supreme  Court  which  we  have 
been  conddeiing.  But  It  declared  that  there 
were  "at  least  two  important  and,  as  we 
think,  vital  distinctions  between  these  cases 
and  the  one  at  bar."   The  first  of'  those  dls- 
tlDcUons  la  dedaied  to  be  Qie  fact  that  in 
the  cases  before  the  Supreme  Court  of  the 
Uidted  States  tbe  coiporatlons,  though  one 
and  all  engaged  in  domestic  commerce,  were 
common  eartters,  organised  for  tbe  transpor- 
tatim  ot  Intelligence,  commerce,  and  persons 
between  tbe  states,  and  that  their  local  busi- 
ness  conld  not  be  given  up  without  impair- 
ing tikelr  capacity  to  transact  their  Interstate 
IniitaMSS.    And  tbe  sectmd  distinction  was 
that  the  mwHiniiTn  fee  allowed  by  the  Massa- 
chusetts Btatnte  was  «2,000,  while  In  the 
Kusas  and  Ariunsas  statutes  the  tax  wss 
traded  and  increaasd  by  the  amount  of  the 
capital  stocky  and  to  the  mind  of  the  Sa- 
pteme  Court  of  Masaachnaetts  "Ods  pro- 
vUon  denuHistrates  that  it  la  not  a  proper^ 
ty  ts3c,  hot  only  -an  excise,  so  limited  that  it 
cannot  reach  beyond  a  reasonable  license 
tee,"  Tarther,  the  Stqireme  Court  of  Hessa- 
ehusetts  points  ont  that  a  flat  late  of  $2,- 
000  mi^t  have  been  exacted  of  all  corpora- 
tlous  wltboat  doing  violrace  to  any  right 
gnaiantied  by  the  GonstltntUm  of  tbe  Uni^ 
ed  States,  and  that  In  fact  what  Massa^n- 
aetts  has  done  has  been  to  diminish  tbe  bui^ 
dea  upon  corporations  of  smaller  capitallza- 
tluu.  Again,  the  Massachusetts  court  points 
out,  as  a  compelling  reason  for  its  determl- 
natlon,  diat  the  authorised  capital  stock  of 
the  Dental  Company  is  $1,000,000.  while  Its 
assets  aggregate  $5,71X718.29,  thus  to  its 
mind  evidencing  the  fact  ttiat  the  tax  was 
an  excise  and  not  a  property  tax  on  or  based 
(m  its  authorized  capltel  stock.  And,  lastly, 
the  Supreme  Goort  of  Massachusetts  decided 
that  the  act  did  not  apply  to  common  carri- 
ers, railroad,  tel^prapb,  and  telephone,  which 
vcre  taxed  upon  another  iflan ;  that  It  did 
not  apply  to  corporations  whose  sole  business 
vlthhi  the  state  was  interstate  commerce, 
for  yet  to  corporations  carrying  on  both 
interstate  and  dome^c  commerce,  whose 
domestic  or  Intrastate  business  was  conduct- 
(d  Id  sach  close  connection  with  tbe  other 
tbat  it  conld  not  be  abandoned  without  serl- 


ons  Impainnei^  of  tbe  Interstate  business. 
It  held  that  the  Dental  Company's  Intrastete 
business  was  severably  distinct  from  Its  In- 
terstate business,  and  that  therefore  It  was 
U&ble  to  tbe  paymmit  of  this  excise  tax  for 
the  privilege  of  carxying  on  that  intrastate 
business.  * 

These  cases  (Baltic  Mining  Go.  and  8.  S. 
White  Dental  Mfg.  Go.  v.  Commonwealth  of 
Massachusetts,  231  U.  8.  68,  S4  Sup.  Ct  IB, 
58  Ifc  Ed.  127),  as  has  been  said,  went  te  the 
Snpreme  Court  of  the  United  States,  and  in 
an  opinion  handed  down  by  Mr.  Justice  Day, 
the  judgment  of  the  Supreme  Court  of  Massa- 
chusetts, ^holding  the  validity  ot  Ite  tordgn 
corporation  license  tax  law  and  the  Uablli^ 
of  the  Dental  Company  to  pay  this  tax.  was 
sustained,  Chief  Justice  White.  Mr.  Justice 
Van  Devanter,  and  Mr.  Justice  Pitney  dis- 
senting. The  ground  of  their  dissent  has  not 
been  stated,  but  we  thb^  it  beyond  peradven- 
tnre  that,  lotddng  throngh  form  to  substence, 
they  believed  this  Massachusette  tax,  call  it 
excise  or  what  you  will,  was  in  fact  a  tax 
upon  the  total  capltel  stock  of  the  dental 
corporation,  and  thus  was  a  tax  within  the 
Inhibition  declared  in  the  Western  Union  Tel- 
egraph Company  t.  Kansas  and  the  other 
like  cases. 

[2]  The  Supione  Ooort  of  the  United 
States  adopts  wlteont  reservation  the  deter- 
mination of  tbe  Sovreme  Court  of  Massa- 
chnartte  that  this  fee  was  an  excise  tax  as 
distinguished  from  a  pnverty  tax.  It  may 
at  once  be  granted  that  it  is  tliat  form  ot  an 
excise  tax  which  is  fieoawtly  denominated  .a 
privilege  or  occupation  tax,  but  it  by  no 
means  follows  that,  being  an  excise  tax,  this 
Is  condnsive  that  it  Is  not  levied  upon  iwop. 
erty.  Indeed,  many  forms  of  exidae  tax  are 
distinctly  and  admittedly  levied  uposk  pnq^ 
ty,  and  every  deflnUlon  of  excise  tncludra 
this  kind  of  tax.  An  excise  Is  "an  inland  Im- 
post levied  upon  articles  of  manufacture  or 
sals,  and  also  upon  licenses  to  pnrsne  oer^ 
tain  trades,  or  to  deal  in  certain  commodi- 
ties." Patton  T.  Brady,  184  U.  S.  fil7,  22 
Sup.  Gt  400,  46  L.  Ed.  71S.  To  say  that  be- 
cause a  tax  Is  an  excise  it  is  not  levied  uptm 
proper^  is  to  throw  all  the  reasoning  of  the 
Supreme  Court  in  all  these  cases  to  the  four 
wlndA  The  argument  was  msde  in  diese  ess- 
es, and  it  was  a  sound  argument,  that  the 
laws  under'  consideration  merely  Imposed  au 
occupation  or  inlvllc4Ee  tax — ^In  short  an  ex.' 
else  tax— tor  the  rl^t  to  do  a  local  business, 
and  this  was  conceded  by  all  of  the  justices 
of  the  Supreme  Court  TbtiT  answer,  how- 
ever, to  the  conclusion  sought  to  be  drawn 
from  this  was  that,  notwithstanding  that  it 
Is  an  excise  tax  or  privilege  or  occupation  tax, 
It  is  levied  upon  pn^rty  b^ond  the  taxing 
power  ot  the  state,  and  by  the  fact  that  It  Is 
so  levied  Imposes  a  burden  upon  property 
without  tbe  state  which  is  engaged  In  inter, 
stete  commerce.  We  are  unable  to  perceive 
therefore,  how  the  determination  that  the 
Massachusette  tax  Is  an  excise  tax  >^ve» 
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It  from  the  condenmatloD  Imposed  nvoa  the 
Kansas  statute  tor  attempAng  to  do  the  safbe 
thing  by  fixing  or  basing  Its  tax  on  the  total 
capital  stock  of  the  corporation.  As  little  do 
we  perceive  that  the  amount  of  the  tax  Im- 
posed by.  the  Massachusetts  law  bsa  mate- 
riality In  the  consideration.  If  the  principle 
upon  which  its  tax  Is  based  Is  a  sound  one, 
it  may  to-morrow  increase  the  amount  of  the 
tax  to  any  extent  It  Is  true  that  In  the 
earlier  cases  the  corporations  Involved  were 
common  carriers,  and  the  Supreme  Court  of 
the  United  States  makes  mention  of  that  fact 
In  the  Dental  Case,  but  It  does  not  say  that 
this  consideration  Influenced  or  was  deter- 
minative of  the  controversy.  To'  the  con- 
trary, It  does  say  that  all  corporations  en- 
gaged in  Interstate  commerce  are  under  the 
equal  protection  of  the  commerce  clause  of 
the  Constitution,  and,  Indeed,  no  distinction  , 
l)etween  them  can  justly  be  drawn.  If  it  is  : 
Important  that  common  carriers — the  instm- 
mentalitles  by  and  through  which  commerce 
is  conveyed — shall  be  protected  from  unwar^ 
ranted  burdens,  It  Is  equally  necessary  tbat 
the  owners  of  the  commerce  to  be  conveyed 
should  receive  a  like  protection.  While  In- 
terstate commerce  wonld  unquestionably  be 
vitally  impaired  if  common  carriers  were 
eliminated,  interstate  commerce  would  be  to- 
tally deatrt^ed  if  the  goods,  wans,  and  mer- 
chandise embraced  within  the  meaning  -  of 
the  word  were  debarred  from  Interstate  and 
for^gn  transportation.  The  Supreme  'Court 
of  the  United  States  points  out  very  traly 
that  In  the  Western  Union  Telegraph  Com- 
pany Case  and  In  the  Pnllmftn  Case  "there 
was  no  attempt  to  si^rate  the  intrastate 
bnslnesB  firom  the  Interstate  business."  No 
such  attempt  is  made  by  the  Massachusetts 
law.  True,  the  Massachusetts  Supreme 
Court,  nntter  a  stipulation  of  facts,  finds  that 
about  6  per  cent,  of  the  business  of  the  Den- 
tal Company  was  Intrastate.  Bnt  there  Is 
no  attempt  In  the  law.  to  impose  any  tax  np- 
on  that  part  of  its  business  nor  npmi  the 
$100,000  worUi  of  property  which  represents 
the  company's  holdings  In  the  state.  It 
wonld  have  been  just  as  easy  and  as  practi- 
cal to  have  shown  in  the  Western  Union 
Tel^raph  Company  Case  the  proportion  of 
its  local  business  as  compared  with  Its  inter- 
ttt&te  business,  and,  Indeed,  in  ttte  case  of 
every  common  carrier  or  commerc^  concern, 
we  rraitnre  the  assertion  that  not  the  slight- 
est practlcnl  difficulty  wUl  be  found  in  so  do- 
ing. Indeed,  we  may  recall  the  fact  that 
this  Is  required  to  be  done  In  tills  state  as  a 
part  of  its  revenue  laws  In  the  case  of  every 
common  carrier  engaged  in  interstate  as  well 
as  Intrastate  business,  and  we  have  yet  to 
hear  of  the  slightest  complaint  touching  the 
diflSculty  or  impracticability  of  so  doing. 
True  it  is  that  In  the  case  of  most,  and  we 
may  say  all,  common  carriers  engaged  In  In- 
terstate commerce,  the  deprivation  of  local 
business  Is  an  injury  and  Impairment  of  their 
business  as  a  whole.  But  this  is  equally 
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true  of  every  commercial  corporation  like- 
wise engaged  In  interstate  and  domestic  busi- 
ness. Nor  have  we  yet  been  told,  nor  are  we 
told  by  this  last  decision  of  the  Supreme 
Court,  that  this  is  a  fundamental  ground  for 
destroying  a  state  prt\-llege  tax  otherwise 
constitutional.  True,  also.  It  Is  that  in  West- 
ern Union  V.  Kansas  tt  is  said  that: 

"We  cannot  fail  to  recoj^nize  the  intlfliate  con- 
nection wbich.  at  thia  date,  eziats  between  the 
interstate  buBinesB  done  b;  interatBte  companies 
and  the  local  bualDeSB  wbich,  for  the  conven- 
ience of  the  people,  must  be  done  or  can  gen- 
erally be  better  and  more  economtcaUy  done  by 
such  interstate  companies  rather  than  by  domes- 
tic companies  organized  to  condnct  only  local 
busineBS." 

But  In  that  same  connection  It  is  said  that: 
"It  is  of  the  last  importance  that  the  freedom 
of  interstate  commerce  shall  not  be  trammeled 

or  burdened  by  local  re^nlationa  which,  under 
the  guise  of  reciilating  local  ofTnlrs,  really  har- 
dens rights  secured  by  the  Constitution  and  latct 
of  the  United  Statet." 

But  as  a  state  may  absolutely  exclude  even 
a  common  carrier  from  doing  a  local  business 
within  its  territory,  and  as  this  has  been  dis- 
tinctly and  in  terms  held  in  Osborne  v.  Flor- 
ida, 164  U.  S.  650,  17  Sup.  Ct  214,  41  L.  Ed. 
686,  and  Pullman  v.  Adams,  189  U.  S.  420,  23 
Sup.  Ct  404,  47  L.  Ed.  877,  where  in  the  pre- 
vailing opinion  tn  the  Western  Union  Tele- 
graph Company  Case  it  Is  said,  referring  to 
these  two  cases,  both  dealing  with  common 
carriers,  "The  company  cannot  complain  of 
being  taxed  for  the  privilege  of  doing  a  local 
business  which  it  is  free  to  renounce,  and 
as,  In  even  stronger  language,  the  same  prin- 
ciple is  declared  in  Horn  Silver  Mining  Ca 
T.  New  Torn,  143  U.  8.  305,  12  Sup.  Ct  403, 
36  L.  Ed.  164,  It  is  not  permissible  for  na  to 
hold  that  the  mere  Interferebce  with  or*d^ 
rtvatlon  of  local  business  by  a  state  statute 
not  in  Its^f  otherwise  unconstitutional  be- 
comes unconstitutional  for  its  indirect  influ- 
ence on  the  interstate  bnslneBa  of  the  com- 
pany affected.  As  little  are  we  able  to  per- 
ceive that  the  accidental  fact  ttiat  the  White 
Dental  Company's  capital  stock  Is  $1,000,000, 
while  Its  total  assets  aggret^ate  (5,711,000  has 
any  determinative  value  in  this  conslderatlim. 
If  a  corporation  called  upon  to  pay  a  tax  of 
of  1  per  cent,  of  Its  total  capital  stock 
has  asseta  amounting  to  five  times  the  par 
value  of  ite  total  capital  stock,  the  tax 
amonnta  to  i/tso  of  1  per  cent,  upon  Ita  total 
asseta.  If  another  corporation,  however,  cap- 
italized for  the  same  amount,  has  asseta  to 
the  value  of  only  %  of  ite  capital  stock,  it 
results  that  the  property  of  that  corporation 
is  taxed  i/io  of  1  per  cent.  So  the  burden  Is 
the  heavier  upon  the  poorer  corporation.  And 
In  neittier  case  is  there  any  attempt  to  seg- 
r^ate  and  Impose  the  tax  npon  that  portion 
of  the  property  or  that  portion  of  the  whole 
business  lying  within  or  dtme  within  the  state 
imposing  the  tax.  Or,  again,  if  we  consider 
the  Kansas  law  in  coniwctlon  wltib  the  Mas- 
sachusetts law,  it  is  indisputable  that  both 
levy  a  per  centum  tax  in  terms  npon  the 
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total  capital  stock.  An  Importai^  dUEeroioe 
In  favor  of  tbe  Kansas  law  Is  tliat  wbea  tills 
charge  Is  onee  paid,  tbe  privilege  of  ^ag^ 
log  In  domestic  bosbiess  la  continuous  and 
Indefinitely  assured.  It  la  one  single  oc- 
cupation tax.  In  Ifassacliusetts,  however,  It 
is  an  annual  burden  year  by  year.  The  cor- 
poration annually  must  pay  the  per  centum 
for  the  renewed  right  to  continue  in  busi- 
ness. In  Kansea  a  corporation  with  a  cap- 
ital stock  <^  $2,600,000  would  pay  a  single 
tax  of  $T0O.  In  MaBsa<Au8etta  that  same 
eorporatioD  would  pay  annuBlly  a  tax  of 
$500.  It  is  certainly  reasonable  to  suppose 
that  corporatioDs  engaging  in  interstate  and 
domestic  commerce  desire  to  continue  their 
local  business  for  more  than  one  year.  In 
two  years  the  Massachusetts  tax  upon  this 
corporation  would  exceed  the  Kansas  charge. 
So  while  the  Supreme  Court  of  tbe  United 
States  does  not  follow  the  reasoning  advanc- 
ed by  the  Supreme  Court  of  Massachusetts, 
which  the  latter  court  held  to  differentiate 
Its  revenue  law  from  that  considered  in  the 
Kansas  and  other  cases,  it  does  in  Its  recitals 
state  many  of  the  facts  which  the  Supreme 
Court  of  Massachusetts  considered  to  have  a 
determinatlTe  bearing  upon  the  question, 
some  of  which  we  have  Just  now  oureelTes 
been  conslderlDg.  What  the  Supreme  Court, 
of  the  United  States  does  say  is  to  pean- 
nounce  the  familiar  proposition  that  every 
case  involving  the  validity  of  a  tax  must  he 
decided  upon  its  own  facts,  and  at  the  con- 
clusion of  this  recital  to  declare  as  follows: 
"The  conclusion,  therefore,  that  the  author- 
ized capital  is  only  nsed  as  the  measure  of  a 
tax.  in  itself  lawful,  without  the  necessary  ef- 
fect of  burdening  interstate  commerce,  brings 
the  legislation  within  the  authority  of  the  state. 
So,  if  tbe  tax  is,  as  we  bold  it  to  be,  levied 
upon  a  legitimate  subject  of  such  taxatioo,  it  is 
not  void  because  imposed  upon  property  beyond 
the  state's  jurisdiction,  for  the  property  itself 
is  not  taxed.  In  so  far  as  it  is  represented  in 
the  authorised  capital  stock,  it  is  used  only  as  a 
measure  of  taxation,  and,  as  we  have  seen,  sucb 
meashre  may  be  found  in  property  or  in  the  re- 
ceipts from  property  not  in  tbemMlves  taxable." 

If  we  analyze  this  language  correctly.  It 
la  a  declaration  that  it  a  state  imposes  a  priv- 
tax  upon  the  rif^t  of  a  foreign  corpo- 
ration to  engage  in  strictly  domestic  business 
within  that  state  (thus  we  constme  the  lan- 
guage "the  tax  levied  upon  a  legitimate  snb- 
Ject  of  such  taxation")  "this  tax  Is  not  void 
because  it  is  lmiH>sed  Qevied  or  assessed)  up- 
on property  beyond  the  state's  jurisdiction" 
for  the  reason  that  "the  property  Itself  Is  not 
taxed.  The  authorized  capital  stock  la  used 
only  as  a  measure  of  taxation."  Still  fur< 
ther  paraphrasing  this  language,  we  are  un- 
able to  perc^ve  tliat  It  means  anything  other 
than  if  a  state  desires  to  Impose  an  occupa- 
tion tax  upon  a  foreign  oirporatlon  for  tbe 
right  to  do  a  strictly  domestic  business  with- 
in ito  limits.  It  may  impose  this  license  tax 
upon  the  capital  stock  of  the  corporation,  be- 
cause,  notwithstanding  that  the  tax  Is  Im- 
pqaed  upon  the  capital  stock  and  thus  upon 


prc^erty  beyond  Uie  state's  Jarladlctl<n,  ttie 
Supreme  Court  of  the  United  States  will  hold 
tliat  the  tax  Is  valid,  because  it  will  say  that 
In  the  last  analysts  the  property  Itself  is  not 
taxed,  bat  that  the  capital  stock  Is  used  only 
as  a  "measure  of  taxation."  Again,  we  fall  to 
iwrcelve  how  every  word  of  this  might  not 
equally  well  have  been  said  In  the  Western 
Union  T^graph  Company  Case,  thus  forcing 
the  irresistible  conclusion  that  the  Supreme 
Court  has  receded  from  the  position  which 
it  toolc.  and  has  abandoned  the  views  which  it 
expressed  In  that  and  the  like  cases.  But 
again,  unfortunately,  we  are  confronted  lu 
the  same  opinion  with  the  declaration  of  the 
court  that  It  tias  "no  disposition  to  limit  the 
authority  of  those  cases."  We  are  constrain- 
ed to  admit  our  inability  to  harmonize  this 
language  and  these  decisions,  though  we 
make  haste  to  add  that  undoubtedly  the  fail- 
ure must  come  from  our  own  deficient  powers 
of  perception  and  ratiocination,  and  for  this 
deficiency  it  Is  no  consolation  to  us  to  note 
that  our  Brethren  of  the  Supreme  Court  of 
Montana  are  similarly  afflicted,  for  they,  too, 
declare  State  ex  ret  v.  Alderson,  140  Pac. 
82: 

"We  ai«  unable  to  aroredate  tbe  distinction 
attempted  to  be  made  by  the  Supreme  Court 
of  the  United  States  between  the  Kansas  stat- 
ute, considered  in  Western  Union  Telegraph  Co. 
V.  Kansas,  and-  held  to  impose  a  general  tax 
upon  all  of  the  property  of  the  company,  and 
the  statute  of  MaBsacnusetts,  considered  lu 
Baltic  Mining  Oo.  and  S.  S.  White  Dental  Co. 
V.  ConuMmwealtii,  231  U.  S.  68,  84  Sup.  Ct 
15.  58  Ia  Ed.  127,  and  held  to  be  a  mere  ex- 
cise." 

We  have  said  here,  as  well  as  In  Mulford 
Co.  V.  Curry,  that  we  sought  to  arrive  at,  and 
thought  we  had  arrived  at,  the  fundamental 
and  governing  principle  of  the  decisions, 
which  was  that  to  tax  the  total- capital  stock 
of  a  corporation  for  the  Indicated  purposes 
compelled  the  corporation  paying  the  tax  to 
submit  to  two  unconstitutional  burd^s,  and 
that  while  in  dollars  and  cents  the  same 
charge  might  be  imposed  upon  the  corpora- 
tion, this  particular  form  of  tax  could  not  be 
permitted.  It  la  apparent  from  the  last  de- 
cision of  tbe  Supreme  Court  that  In  some 
forma  It  ta  permitted,  and  only  the  Supreme 
Court  of  the  United  States  cui  say  what  are 
the  permitted  forms.  We  have  reacOied  the 
point  where,  if  it  be  said  that  the  state  oc- 
cupation or  privilege  charge  be  an  exdae  tax 
(and  every  one  of  them  of  necessity  must  be 
excise  taxes),  then  It  is  not  a  property  tax. 
And  even  It  it  be  In  terms  a  percentage  tax 
upon  the  capital  stock  of  a  corporation,  if  it 
be  »atd  that  this  Is  not  a  tax  on  the  capital 
stocli,  but  that  the  cajdtal  stock  and  per  cen- 
tum are  taken  as  constituting  merely  a  con- 
venient measuring  rod  for  fixing  the  tax,  then 
the  property  is  not  taxed,  and  all  constitu- 
tional objections  are  obviated. 

[3]  As  these  questions  greatly  afCect  the 
revenues  as  well  as  the  rlghte  of  the  states, 
as  the  determination  of  each  one  oC  them  la 
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to  rest  upon  Its  tacts,  and  as,  In  the  ereDt 
of  a  dedfilon  adTerse  to  a  state  hj  Its  own 
courtB,  the  state,  because  of  a  moat  unfortu- 
nate blatns  in  the  law,  Is  deprived  of  a  rtgbt 
of  a  review  of  tbe  question  by  tbe  Supreme 
Court  of  the  United  States,  we  are  moved  In 
the  present  condltloQ  of  the  decisions  to  hold, 
and  we  do  hold,  that  as  to  both  of  the  license 
fees  In  question  their  payment  Is  exacted  as 
a  privilege  or  occupation  tax  exclusively  up- 
on the  right  to  do  a  domestic  business  widiln 
the  state  of  California;  that  these  taxes  are 
excise  taxes  and  not  property  taxes,  and  that 
the  tax  Is  not  on,  nor  based  on,  the  capital 
stock  of  tbe  corporation,  but  Is  merely  ad- 
measured by  that  capital  stock;  that  in  ev- 
ery case,  and  so  In  this  case.  It  Is  practicable 
(for  what  It  may  be  worth)  to  segregate  the 
strictly  domestic  bnslness  of  a  corporation 
from  Its  Interstate  business;  that  tbe  case 
of  Mnlford  Co.  v.  Curry  should  no  longer  be 
regarded  as  an  authority;  that  the  respond- 
ent in  this  case  should  pay  the  fees  prescrib- 
ed by  our  law;  that  the  general  demurrer 
sustained  to  defendant .  and  appellant's  an- 
swer in  the  trial  court  should  not  have  been 
sustained;  that  the  judgment  rendered  In 
favor  of  respondent  In  the  trial  court  should 
be  reversed  and  the  relief  accorded  It  de- 
nied. And  In  conclusion  we  may  add  that  If 
again  we  are  mistaken,  at  least  tbe  doors  of 
the  Supreme  Court  of  the  United  Stated  are 
open  for  the  correction  of  our  error. 

The  judgment  appealed  from  is  therefore 
reversed,  with  directions  to  the  trial  court 
to  proceed  in  accordance  with  the  views  here- 
in expressed. 

We  concur:  SULLIVAN,  0.  J. ;  SHAW,  J.; 
MGLVIN.  J.;  LOBIOAN,  J.;  8L0SS,  J.;  AN- 
ODLTXKTTI,  J. 


MELVILLE  CLARK  PIANO  CO.  v.  JOB^ 

DAN,  Secretary  of  State.   (S.  F.  6681.) 
(Supreme  Court  of  California.    Dec  IS,  1014.) 

In  Bank.  Application  for  maodamns  by  the 
Melville  Clark  Piano  CompaDy  against  Frank 
G.  Jordan,  -as  Secretary  of  State.  Mandate  de- 
nied. 

Judson  W.  Reeves,  of  Healdsbnrg,  and  Wil- 
lard  P.  Smith,  of  San  Francisco,  for  petitioner. 

PER  CURIAM.  The  questions  involved  in 
this  cause  are  the  same  as  those  considered  in 
Albert  Pick  &  Co.  v.  Frank  C.  Jordan,  as  Sec- 
retary of  State  of  the  State  of  California  (S.  F. 
No.  6392)  145  Pac.  606,  tbis  day  decided.  Upon 
the  authority  of  that  case  the  writ  of  mandate 
herein  prayed  for  la  denied. 


BIAS  T.  BEED  et  al.    (S.  F.  «48S.) 

(Supreme  Court  of  California.   Dec.  17,  1914.) 

1.  Trial  (5  109*)— Dibectiok  of  Vkbdict  on 
Oi'F.NiNO  Statement, 

While  R  verdict  should  not  be  directed  in 
advance  of  tbe  introducUon  of  evidence  on  the 
opening  statement  of  one  of  the  parties  unless 


It  Is  clear  that  counsel  has  undertaken  to  state 
all  of  the  facts  which  he  expects  to  prove,  and 
it  is  plainly  evident  that  the  facta  thus  to  be 
proved  will  not  constitute  a  cause  of  action  or 
defense,  where  these  conditions  are  complied 
with  the  court  may  accept  the  statements  and 
admissions  of  counsel  and  direct  a  verdict  re- 
quired by  such  statements  and  admisstona. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  if  91,  270,  367,  388,  895;   Dec.  Dig.  | 

loe.*] 

2.  Appeal  and  Ebbob  (i  927*)— Review— Di- 
rected VSBDICT. 

In  reviewing  an  order  directing  a  verdict 
on  the  opening  statement  of  one  of  the  parties, 
every  fact  which  counsel  has  stated  as  among 
the  matters  to  be  proved,  together  with  all  fa- 
vorable Inferences  reasonably  to  be  drawn  there- 
from, must  be  accepted  as  facts  which  would 
have  t>een  proved  had  the  case  been  tried. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  2912,  ^17,  3748,  3758, 
4024;  Dec  Dig.  i 

3.  HusBAirn  tfvn  Wife  C|  129*)— OomnmiTT 
Propebtt—Ebtofpel— KnowuiMW  OT  Hus- 

BANO. 

That  a  wife,  to  whom  her  husband  had  con* 
veyed  land,  by  her  acts  and  conduct  intention- 
ally led  her  huaband  to  believe  that  she  cMwid- 
ered  the  proper^  to  be  community  property,  did 
not  constitute  an  estoppel,  where  the  facts  re- 
spectlne  the  ownership  of  the  land  were  as  com- 
pletely known  to  the  husband  as  to  the  wilb,  and 
the  husband  was  not  led,  by  hi*  belief  that  die 
considered  the  property  to  be  couununit?  prop- 
erty, to  take  or  omit  any  action  material  to  the 
protection  of  his  interests. 

fEd.  Note. — For  other  cases,  see  Huaband  and 
Wife.  Cent  Dig.  ||  288,  468-470;  Dec.  Dig.  | 
129.*] 

4.  DbEDB    (I   211*)— BVXDKNOB— SumCIBNOT. 

In  an  action  by  the  administrator  of  a  wife 
against  the  adminiRtrator  of  her  husband  to 
quiet  title,  evidence  that  the  husband  executed  a 
deed  to  tbe  wife  which  he  handed  to  her  after 
being  advised  that  a  deHvery  was  necessary  to 
vest  title  in  her,  and  that' nothing  was  said  rela- 
tive to  tiie  deed  not  taking  effect  unless  he  died 
first,  made  a  prioia  facie  case  for  the  wife's  ad- 
ministrator. 

gM.  Note.— For  other  cases,  see  Deeds,  Cent 
.  SS  637-647;  Dee.  Dig.  |  211.*] 
6.  HusBAnn  ard  Wife  (|  47*)— Tcilb  to 
La;«d. 

A  husband  by  remaining  in  possession  of 
land  conveyed  to  Us  wife,  farmipg  it  and  pay- 
ing the  taxes  thereon,  and  conveying  parts  of 
it,  could  not  regain  title  unless  be  maintained 
an  adverse  possession  In  the  msnner  and  for 
the  time  required  by  the  Code. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  (8  232-241;  Dec  Dig.  |  47.*J 

6.  Husband  and  Wax  (|  16*)— ADvasas  Pos- 
session OF  Land. 

Where  lend  conveyed  by  a  husband  to  his 
wife  was  occupied  by  both  parties  as  their  home 
before  and  after  the  conveyance,  the  joint  oc- 
cupancy could  not  furnish  a  basis  for  a  claim  of 
prescriptive  title  by  one  against  the  other. 

[Ed.  Note.— For  other  cases,  see  Husbaod  and 
Wife,  Cent  Dig.  H  100-106:  Dec  Dig.  1  10.*] 

7.  HiTSBAND  AND  WtFB  (|  16*)— ADVERSE  POS- 
SESSION or  Lmid, 

Where  a  husband  conveyed  land  to  hie  wife 
by  an  unrecorded  deed,  conveyances  of  part  of 
the  land  by  him  did  not  evidence  a  claim  on 
his  part  adverse  to  that  of  the  wife  in  tbe  ab- 
sence of  proof  that  his  action  was  known  to  her 
and  that  ahe  did  not  aasent  thereto. 

FA.  Note. — For  other  cases,  see  Husband  and 
ite.  Cent.  Dig.  Si  100-106;  Dec.  Dig.  |  16.*1 
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8.  Hdsbaitd  and  Wifb  (H  47,  268*)— Trru 
TO  Laud— BviDBKCB, 

Where  a  hnsband  convejei  land  to  hla  vife 
IB  her  separate  estate,  tbe  BubBegoent  execution 
ol  deeds  07  each  part;  to  the  other  of  all  of  the 
lands  owned  by  eithn-,  inclndiDg  that  in  qnes* 
dMi.  and  the  deposit  of  such  deeds  with  a  third 
person  for  delivery  to  tlie  survivor,  by  which 
transaction  it  was  not  claimed  that  any  title 
passed,  did  not  tend,  to  show  that  t^e  land  in 
qoestion  belonjced  .to  the  huaband  rather  than 
tbe  wife,  or  that  it  was  commtinity  property. 

[Ed.  Note.— For  other  eases,  see  Husband  and 
Wife.  Cent.  Diff.  H  282-241.  815;  Dec  Dig.  SI 
47,  263.*] 

9.  HVBBAND  AND  WiFE    (|  264*)— TlTLB  TO 

Lacid— Evidence. 
The  character  of  property  as  separate  or 
community  property  Is  to  be  determined  from 
proof  showing  the  mode  of  its  acQuisitioo,  rath- 
er than  by  the  declarations  of  the  parties,  and 
whUe  the  declarations  of  a  wife  that  property 
convened  to  her  by  the  husband  was  ctnamunity 
properhr  might  have  some  weight  if  supported  by 

Sroof  of  other  facts,  or  if  the  evidence  regarding 
le  acquisition  of  title  were  consistent  with  either 
t  separate  or  community  character,  it  was  not 
saScient  alone  to  overcome  proof  that  the  land 
was  conveyed  by  a  deed  stating  that  she  was 
to  hold  it  as  her  separate  estate,  and  that  the 
hiuliand  relinquished  all  right  or  claim  to  It 
u  community  propertr. 

YEd.  Note.— For  other  caaea,  aee  Husband  and 
Wife.  CenL  Dig.  f  016;  Dec.  Dig.  1  264.*} 

10.  HtrSBAND  AND  WlIB  (|  266*)— OoindTNITT 
PBOPEBTT  —  F&OPBBTT  OoKVXnD  BT  HUS- 
BAND TO  Wife. 

Where  property  was  conveyed  by  a  hus- 
bud  to  his  wife  as  dot  Beparate  estate,  the  hus- 
band relinquiahlng  all  claim  thereto  as  commu- 
nity property,  it  could  thereafter  become  eom- 
muuity  property  only  by  a  conveyance  by  her 
ae  an  agreement  between  the  husband  and  wife 
paiBuant  to  Civ.  Code,  S9  158,  159,  antboriring 
I  husband  and  wife  to  contract  wlut  each  other 
respecting  property. 

FEd.  Note. — For  other  casM,  see  Husband  and 
Wife,  CenL  Dig.  SS  925-928;  Dec.  Dig.  S  266.*] 

XL  Evidence  (|  273* )  —  Admibsions  —  Dbo- 

URATiONB  Against  iNTEsEeT. 

The  declarationB  of  a  wife  that  a  deed  to 
her  from  her  husband  was  not  to  become  ef- 
fective unless  she  survived  her  husband  were 
provable  as  declarations  against  interest,  if  the 
fact  admitted  by  her  was  material. 

lEd,  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1108-1120;  Dec.  Dig.  S  278.*] 

12.  Evidence  (|  444*)- Pabol  ob  Kxtbinsio 
Evidence— DaijVEBY  or  Dud— Condition- 
al Delivebt. 

Under  Civ.  Code,  S  1056,  providing  that  a 
^nt  cannot  be  delivered  to  the  grantee  condi- 
tionally, and  that  Selivery  to  him  is  necessarily 
absolute  end  the  instrument  takes  eifect,  dis- 
chsned  of  any  condition,  where  a  husband  who 
h^d  been  advised  that  delivery  was  necessai^  to 
Ptts  title,  delivered  to  his  wife  a  deed  conveying 
laud  to  ber,  and  no  right  to  recall  tbe  deed  or 
revoke  the  delivery  was  retained,  it  could  not 
be  shown  that  the  deed  was  not  to  be  effective 
iinlesa  the  wife  survived  the  husband. 
^[Ed.  Note.— For  other  cases,  see  Elvidence, 
gnt.  Dig.  SS  1929-1944,  2049;  Dec.  Dig.  I 
444.*] 

13.  Deeds  (5  66*)— Deuveby— QtmsTioNS  of 
Pact. 

Whether  or  not  a  deed  hag  been  delivered  el- 
tber  to  the  grantee  or  to  a  depositary  is  a  ques- 
tion of  fact. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Die-  i!  127,  633;  Dec.  Dig.  S  66.*] 


14.  Deeds  ^  56*)— Delivebt— Acts  Conbti- 

TUTDNO — NbcESSITT  OS"  INTENTION. 

To  constitute  a  delivery  of  a  deed  a  manual 
tradition  of  the  instrument  la  not  sufficient  un- 
less accompanied  by  the  intent  of  presently 
transferrliw  title,  and  unhampered  by  the  res- 
ervation of  a  right  of  revocation  or  recall. 

[Bd.  Not&~For  oQier  caaea,  see  Deeds.  Cent. 
Dig.  fiS  117-123,  126;  Dec  Vig.  S  66.*] 

In  Bank.  Appeal  from  Superior  Court, 
San  Hateo  County;  John  Hunt,  Acting 
Jndge. 

Action  by  W.  H.  Bias,  administrator  with 
the  will  annexed  of  EllzabeUi  Beed,  de- 
ceased, against  WllUam  H.  Bead,  adminis- 
trator witli  the  will  unnflTftd  of  James  Beed, 
deceased,  and  another.  From  a  Jnd^nent  on 
a  directed  verdict  for  plaintiff,  defendants 
appeal.  Affirmed. 

Edw.  F.  Fltepatrlck  and  Rftss  &  Ross,  all 
of  Redwood  City,  for  appellants.  Chas.  M. 
Caasln,  of  San  Jose,  Harry  J,  Bias,  of  Santa 
Cruz,  and  James  U  Atteridge,  of  San  Jose 
(Sullivan  &  Sullivan  and  Theo.  J.  Roche,  all 
of  San  Francisco,  of  coonael),  for  respoudeoL 

PER  CURIAM.  A  hearing  in  bank  of  this 
cause  was  ordered  after  judgment  in  de- 
partment 1. 

Upon  further  conBlderatiou  of  the  ques- 
tions involved  we  have  reached  the  conclu- 
sion that  the  views  heretofore  expressed  iu 
department  are  correct,  and  the  department 
o^uion  is  hereby  adopted  as  the  opinion  of 
the  court  In  bank.  For  the  reasons  stated  in 
that  opinion,  the  Judgment  Is  afflruicd. 

The  following  Is  a  copy  of  the  opinion  of 
department  1: 

■  This  Is  an  action  by  the  administrator,  with 
the  will  annexed,  of  the  estate  of  Klizabetb 
Reed,  deceased,  against  the  administrator,  with 
the  will  annexed,  of  the  estate  of  James  Reed, 
deceased,  and  M.  J.  Perry,:  to  quiet  title  to  a 
tract  of  162  acres  of  land  in  San  Mateo  county 
and  to  recover  possession  of  the  same  from  de* 
fendants  together  with. the  value  of  the  use  and 
occupation  tliereof.  James  Reed  and  Elizabeth 
Reed,  tbe  testator  and  testatrix  represented  by 
the  two  administrators  here  contestini;.  were 
husband  and  wife.  i-iThe  plaintiff's  complaint  al- 
leged that,  at  the  time  of  her  death,  and  long 
prior  thereto,  his  testatrix  had  been  the  owner 
of  the  tract  in  controversy.  The  defendants  an- 
swered, denying  that  Elizabeth  Beed  had  at  any 
time  been  the  owner  of  the  property  auC  assert- 
ing that  James  Beed  had  at  au  times  until  Ub 
death  been  the  owner  and  in  the  posscasioq  of 
said  property.  Other  matters,  which  so  far  as 
they  are  deemed  Important  will  be  referred  to 
hereafter,  were  set  up  b^  an  amended  answer. 
Tbe  action  came  on  for  tnal  before  the  court  and 
a  jury.  The  plaintiff  introduced  his  evidence 
and  submitted  his  case.  Thereupon  one  of  the 
attorneys  for  the  defendants  made  an  opening 
statement  detailing  tbe  facts  that  the  defend- 
ants intended  to  prove.  Upon  this  statement 
the  plaintiff  moved  the  court  to  direct  the  jury 
to  bring  in  a  verdict  in  favor  of  the  plaintiff  and 
the  court  granted  this  motion.  From  the  judg- 
ment entered  pursuant  to  this  verdict  the  de- 
fendjiDts  appeal. 

.  fl]  It  is  no  doubt  true,  as  is  argued  by  the 
appellants,  that  the  practice  of  directing  a  ver- 
dict, in  advance  of  the  introduction  of  evidence, 
upon  the  opening  statement  of  one  or  the  other 
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party,  Is  a  dangerona  one,  and  tiiat  an  order 
granting  Biicfa  motion  can  be  upheld  only  where 
it  is  clear  that  counsel  has  undertaken  to  atate 
all  of  the  facta  which  he  expects  to  prove,  and 
it  is  plainl;  evident  that  the  facta  thua  to  be 
proved  will  not  conatitute  a  cause  of  action  or  a 
defense,  as  the  case  may  be.  "We  would  ob- 
serve," aaid  this  court  in  Emmerson  v.  Weeks, 
58  Col.  382,  "that  it  would  be  much  better 
not  to  nonsuit  on  an  opening  statement,  unless 
it  ia  clearly  made,  and  it  is  *  *  *  evident 
therefrom  that  no  case  can  be  made  out." 
Where,  however,  tbeae  conditions  are  complied 
with,  the  court  ia  authorized  to  accept  the  state- 
ments and  admissions  of  counsel  and  to  direct  a 
verdict  required  by  such  statements  or  admis- 
sions. 38  Cyc.  1567;  Oacanyan  v.  Arms  Co., 
103  U.  S.  201,  20  L.  Ed.  539;  Liverpool,  etc., 
S.  S.  Co.  V.  Immigration  Com's,  113  U.  S.  83, 
Ti  Sup.  Ct  352,  28  L.  Ed.  899;  Lindley  v.  A., 
T.  &  S.  F.  E.  R.  Co.,  47  Kan.  432.  28  Pac.  201; 
Pratt  V.  Conway,  148  Mo.  291,  49  S.  W.  1028, 
71  Am.  St  Kep.  602.  In  Estate  of  McNeill,  1^ 
Cal.  333,  100  Pac  108^  where  oonfliutlng  peti- 
tions for  letters  of  admmlstration  of  the  estate 
of  a  decedent  were  presented,  the  court,  after 
hearing  the  proof  in  support  of  one  of  the  peti- 
tioners and  an  opening  statement  on  behalf  of 
the  other,  nonsuited  the  latter  and  directed  a 
verdict  in  favor  of  the  former.  The  judgment 
was  upheld  on  appeal;  the  court  concluding  that 
the  facts  offered  to  be  shown  on  behalf  of  the 
appellant  would  not  have  entitled  her  to  a 
grant  of  letters. 

[2]  In  reviewing  an  order  direcdng  a  verdict 
on  an  opening  statement,  the  appellate  court 
most  apply  rules  analogous  to  those  which  govern 
it  in  reviewing  an  oi-der  granting  a  nonsuit  after 
the  introduction  of  evidence.  Every  fact  which 
coansel  bas  stated  as  amoi^r  the  matters  to  be 
proved,  together  with  all  favorable  inferences 
reasonably  to  be  drawn  therefrom,  must  be  ac- 
cepted by  the  court  as  facts  which  would  have 
been  proved  if  the  case  had  been  allowed  to  be 
tried. 

It  is  entirely  clear  from  the  record  that  the 
opening  statement  made  by  the  appellants  here 
was  full  and  complete.  After  counsel  had  first 
outlined  the  facts  to  be  proved,  the  plaintiff 
moved  the  court  for  the  directed  verdict.  Coun- 
sel for  the  appellant  declared  his  readiness  "to 
argue  ttiat  proposition  right  now."  The  court 
thereupon  directed  that  the  reporter  read  over 
the  opening  statement^  suggesting  that  counsel 
for  the  appellants  might  have  omitted  some- 
thing. In  response  to  this  suggestion  appel- 
lants' coun«el  amplified  bis  stBtement,  where- 
upon argummt  on  the  motion  proceeded,  and,  as 
already  stated,  the  court  directed  a  verdict  in 
accordance  with  the  motion.  Under  these  cir- 
cumstances, there  is,  of  course,  no  ground  for 
the  claim  that  the  statement  was  made  without 
an  nnderBtanding  of  the  necessity  for  making  it 
cxhaustire  or  that  any  aubstantial  fact  intended 
to  be  proved  was  omitted  therefrom  by  inad- 
vertence. The  further  question,  theuj  is  wheth- 
er the  facts  so  offered  to  be  proved,  if  accepted 
as  true,  were  such  as  to  have  constitated  any 
defense  to  the  action. 

The  plaintiff  had  introduced  evidence  tending 
to  prove  the  following  facta :  Elizabeth  Heed, 
the  wife,  died  on  December  19,  1908.  James 
Reed,  the  husband,  died  on  the  19th  of  October, 
1910.  In  July,  1883,  James  Reed  owned  the 
tract  of  land  in  question  and  other  lands  in  San 
Mateo;  all  of  said  lands  being  community  prop- 
vrt.v.  The  property  in  controversy  was  occupied 
Iiv'l{p''<l  nnd  his  wife  as  their  homp.  On  July 
21, 1883,  Mr,  and  Mrs.  Reed  wore  visiting  at  the 
home  of  tho  plaintiff  in  Snnta  Cruz.  At  the  re- 
(jucst  of  Jiinii'B  Reeil.  tho  plaintiff.  Hias,  ac- 
companied Reed  to  tlio  office  of  Z.  X.  Goldsby. 
an  attorney  at  law  then  enKACcd  in  practice  at 
Santa  Cruz.  Reed  stated  to  (Joldsby  that  he  de- 
sired to  make  a  deed  of  the  proiierty  to  his  wife. 
(!oldaby  wrote  a  deed  of  gift  of  the  property  in 
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controversy  and  had  sach  deed  ready  for  execu- 
tion on  the  afternoon  of  the  same  day,  when 
Reed,  accompanied  by  Mrs.  Reed,  Bias  and 
John  D.  Chace,  returned  to  his  office.  At  that 
time  the  deed  was  read  over  in  the  presence  of 
these  persona  (except,  perhaps.  Mr.  Chace).  and 
Reed  assented  to  it.  Reed  signed  the  deed  and 
acknowledged  it.  -  At  the  same  time  a  will  in 
which  Mrs.  Reed  was  named  aa  sole  beneficiary 
was  executed  by  Reed,  Biaa  and  Chace  signing 
as  attesting  witnesses.  They  also  signed  as 
witnesses  to  the  grantor's  signature  upon  the 
deed..  Prior  to  this  time  Mr.  Goldsby  had  ad- 
vised Reed  that  it  was  neceasary  to  deliver  the 
deed  in  order  to  vest  title  in  his  wife,  and  after 
the  signing  and  acknowledgment  of  the  paper 
Reed  handed  it  to  Mrs.  Reed.  The  deed  itself 
was  introduced  in  evidence.  The  foregoing  facts 
with  reference  to  the  signing  and  deltverv  of  the 
deed  were  testified  to  by  Biaa  and  Goldsby. 
Chace  had  died  prior  to  the  trial.  Mr.  Goldsby 
further  testified  that  at  the  time  of  the  delivery 
nothing  was  said  with  referen<»  to  the  deed  not 
taking  effect  unless  Reed  died  before  his  wife. 

Upon  Mrs.  Reed's  death  In. 1908  search  for  the 
deed  was  made  vvithout  avail.  After  James 
Reed's  death  a  sister  of  Mrs.  Reed  prosecuted 
further  inquiries  and  finally  discovered  the  deed 
under  the  linoleum  on  the  floor  of  the  room 
which  had  been  occupied  by  the  Reeds.  The 
plaintiff's  case  also  included  some  testimony  re- 
garding declarations  made  by  James  Reed  after 
the  date  of  the  deed  in  question  and  tending  to 
support  the  wife's  title.  The  possession  of  the 
land  by  the  defendants  was  admitted. 

Thia  was  the  state  of  the  case  when  the  de- 
fendants made  their  opening  statement.  The 
statement  is  somewhat  protracted,  but  we  think 
its  substance  is  fairly  contained  la  the  follow- 
ing summary:  Counsel,  after  stating  that  he 
would  introduce  deeds  showing  the  acquisition 
of  the  property  'in  question  by  James  Reed, 
went  on  to  state  that  he  would  prove  that  at 
various  times  after  1883  James  Reed  deeded 
portions  of  the  land  to  varioua  persons  without 
having  hia  wife  join  in  the  conveyances.  He 
declared  hia  Intention  of  showing,  further,  that 
in  1901  Mr.  and  Mrs.  Reed  sent  for  one  Levy 
and  requested  him  to  prepare  deeds  from  Reed 
to  Mrs.  Reed  and  from  Mrs.  Reed  to  Reed  of  all 
of  the  lands  owned  by  either,  includlDg  the  tract 
in  controversy.  These  deeds  were  snbseqneatly 
prepared,  were  executed  and  acknowledged  by 
the  respective  parties  and  were  put  in  the  poa- 
seasion  of  Levy,  who  was  directed  to  hold  tnem 
and  upon  the  death  of  either  Mr.  or  Mrs.  Reed 
to  deliver  to  the  survivor  for  record  the  deed  of 
the  one  so  dying.  A  controvert  subsequently 
arose  between  the  Reeds  and  Levy,  and  the 
Reeds  requested  one  Coburn  to  draw  similar 
deeds  to  take  the  place  of  the  two  that  had  been 
deposited  with  Levy.  This  transaction,  how- 
ever, was  never  consummated.  ^  The  opening 
statement  went  on  to  state  that  in  December, 
1908,  shortly  prior  to  Mrs.  JReed's  death,  she 
made  a  will  in  which  she  declared  that  all  of 
the  property  was  community  property.  It  was* 
stated  that  the  appellants  would  show  that  Mris. 
Rce<T  had  stated  to  one  Thompson,  a  physician, 
that  the  deed  of  July  21,  1S8.^,  "was  made  and 
given  to  her  with  the  understanding  that  it 
should  not  become  effective  nnleas  she  shonld 
outlive  her  hasband."  Just  prior  to  Mrs.  Reed's 
death,  she  requested  Mr.  Thompson  to  prepare 
a  will  for  her  and  had  declared  that  the  prop- 
erty in  question  was  the  community  property  of 
herself  and  her  husband,  hut  no  will  was  pre- 
pared by  Mr.  Thompson.  Reference  was  made 
to  other  witnesses  who  would  testify  to  oral 
declaratinna  of  Mn.  Reed  tbat  she  considered 
the  property  community  property ;  that  she 
owned  one  half  of  it  and  Mr.  Reed  the  other 
half.  Another  witness,  it  was  stated,  would 
tentifv  that  in  1905  both  Mr.  and  Mrs.  Reed 
stated  to  him  that  the  property  was  commnnitv 
propert?  and  that  they  had  arranged  tbair  at- 
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fain  »t  tbat  whoever  ifaonld  ontHve  the  other 

should  get  all  the  propeity.  Counsel  also  nn- 
dprtook  to  show  that  at  all  ttmes  down  to  the 
death  of  Reed  he  had  entire  charge  of  the  prop- 
erty, farmed  it,  and  paid  all  ezpenaes' in  con- 
Deotlon  with  it  and  during  all  this  time  the 
property  had  been  aHseaaed  to  and  tlie  taxes  paid 
by  him. 

[3]  The  answer  contains  a  plea  of  estoppel 
and  with  reference  to  this  counsel  incorporated 
into  the  openine  a  etatement  "to  the  e£^ect  that 
Mrs.  Beed,  her  acts  and  conduct,  intention- 
allf  led  her  hushaod  to  believe,  and  that  he 
did  believe  that  she  considered  all  this  property 
to  be  the  community  property  of  herself  and 
her  hDsbnnd  and  not  ner  separate  property." 
With  reference  to  the  matter  last  quoted,  it  is 
quite  obvious  that  the  statement  of  counsel 
mils  far  short  of  meeting  the  requirements  of 
estopp*-!  in  pais.  The  facts  with  respect  to  the 
fiwr*»rship  of  the  land  were  as  completely  known 
to  ICeed  as  they  were  to  his  wife.  It  was  not 
stated  that  she  induced  a  mistaken  belieif  re< 
garding  any  such  fact.  All  that  counsel  claim- 
fd  was  that  Mrs.  Be*>d  led  her  husband  to  be- 
lieve that  she  "considered"  the  land  to  he  com- 
munity property.  It  is  not  apparent  that  her 
opinifm  of  the  legal  status  of  the  property  could 
have  any  bearing  npon  her  husband's  rights  or 
(^ndnrt.  and  the  statement  of  counsel  contains 
00  intimation  that  Reed,  if  he  waa  induced  by 
her  to  believe  that  she  "considered"  the  prop- 
erty to  be  community,  was  led  by  this  belief  to 
tnke  or  omit  any  action  material  to  the  protec- 
tion of  his  interests.  Without  further  discus- 
■ioQ  of  this  question,  we  simnly  refer  to  Boggs 
V.  Merced  M.  Co.,  14  Cal.  270,  367,  368,  where 
the  court,  in  considering  the  necessary  elements 
of  estoppel  in  pais,  defined  those  elemeots  in 
langnare  which  has  been  quoted  and  followed 
many  times. 

[4]  That  the  plaintiff  mnde  out  a  clear  prima 
fade  case  is  not  to  be  doubted.  If  the  \af\iea 
had  been  submitted  to  the  jury  on  the  plaintiff's 
pvidence  alone,  the  court  coold  not  properly 
have  sanctioned  a  verdict  in  favor  of  the  de- 
feodsots.  The  question,  then,  is  whether  the 
matters  which  defendnnts  declared  they  would 
prove — and  which  we  must  assume  they  were 
able  to  prove— were,  to  law,  sufficient  to  meet  or 
overcome  the  prima  facie  case  established  by  the 
plaintiff. 

[&-71  The  fact  that  James  Reed  remained  in 
[Kffisession  of  the  land,  farming  it  and  paying 
taxes  upon  it,  would  not  be  effective  to  weaken 
or  impair  the  title  of  his  wife.  ''  If  title  had 
passed  to  her  1^  a  conveyance  executed  in  1SS3, 
no  ownership  or  control  asserted  by  her  hus- 
band thereafter  would  revest  title  in  him,  unless 
he  had  maintained  an  adverse  possession  in  the 
manner  and  for  the  time  required  by  the  Code. 
There  la  nothing  here  to  indicate  that  the  poa- 
sesrioD  waa  adverse  at  all.  The  tract  was  oc- 
cupied by  both  parties  as  their  home,  hefore 
and  after  the  convejjance  to  Mrs.  Reed.  The 
occnpancy-  was  consistent  with  an  ownership 
by  either  husband  or  wife.  It  waa,  in  fact,  a 
johit  occupancy,  and  could  not,  on  the  facts  of- 
fered to  be  shown,  furnish  the  basis  for  a  claim 
of  prescriptive  title  by  one  against  the  other. 
Pint  N.  B.  V.  Gnerra,  61  CaJ.  109;  Mauldin 
T.  Cox,  67  Cal.  387,  7  Pac.  804.  '  The  same  con- 
clusion applies  to  the  statement  that  James 
Reed  had  conveyed  parts  of  the  land  after  1883. 
Since  the  record  title  remained  in  him,  this  was 
a  convenient  mode  of  transfer,  and  it  would  not 
evidence  a  claim  adverse  to  that  of  the  wife,  in 
the  absence,  at  least,  of  proof  that  the  husband's 
action  was  known  to  the  wife  and  that  she  did 
not  assent  to  it.  The  matters  just  discussed, 
which,  as  we  have  seen,  did  not  make  out  a  ti- 
tle by  prescription,  could  certainly  have  had  no 
elfect  as  bearing  directly  upon  the  transactjoh 
of  July  21, 1883.  The  force  of  an  executed  con- 
Tcyance  is  not  to  be  Impaired  by  subaequent  acts 
w  deelaratkuia  of  the  grantor* 


T8]  Another  part  of  the  opening  statoment  had 
to  do  with  the  depoait  with  one  Levy  of  deeds 
from  Beed  to  his  wife  and  from  her  to  him.  It 
is  not  claimed  that  any  title  passed  by  this 
transaction.  See  Kenney  v.  Parks,  125  CaL 
146,  57  Pac.  772.  This  being  so,  we  are  unable 
to  see  that  the  offered  testimony  tended  in  an^ 
way  to  meet  the  case  already  made  by  the 
plaintiff, The  fact  that  the  Reeds  made  an  in- 
effectual attempt  to  provide  for  the  transfer, 
upon  the  death  of  one  of  them,  of  all  propertjr 
owned  by  either  to  the  survivor,  does  not  indi- 
cate that  any  particular  parcel  of  that  property 
belonged  to  one,  rather  than  the  other,  or  that 
it  was  community  property.  The  subsequent 
talk  with  Cobum,  looking  to  a  second  arrange- 
ment of  like  kind,  was  never  consummated,  ani| 
is,  of  course,  entitled  to  no  greater  weight  than 
may  be  given  to  the  d^oslt  of  the  deeds  with 
Levy. 

[9,  10]  The  opening  statement  contained,  in 
addition  to  the  various  items  already  discussed, 
a  promise  to  prove  certain  acts  and  declarations 
of  Mrs.  Reed.  Counsel  undertook  to  show  that 
in  her  will,  made  shortly  before  her  death  In 
December,  1008,  Mrs.  Reed  had  declared  that 
the  property  was  community  property.  Oral 
Statements  to  the  same  effect  had  been  made  by 
her  to  different  persons  at  various  times.  This 
court  has,  on  several  occasions,  expressed  the 
view  that  the  character  of  the  ownership  of 

&roperty,  whether  separate  or  commnnity,  is  to 
a  determined  by  the  proof  showing  the  mode 
of  acQulsition,  rather  than  by  any  declaration  of 
one  of  the  parties  that  the  property  was  or  was 
not  community  property.  Estate  of  Grannis, 
142  Cal.  1,  75  Pac.  324:  Estate  of  Learned, 
156  Cal.  311,  104  Pac.  315;  Estate  of  Clai- 
borne, 158  Cal.  648,  112  Pac.  278.  It  would 
seem,  however,  that  such  declaration  is  admis- 
sible in  evidence  against  the  declarant  or  bis 
successors  in  interest.  In  re  Bauer,  79  Cal. 
804,  21  Pac.  759.  In  the  very  recent  case  of 
Estate  of  Hill,  138  Pac  690.  the  admissibility 
of  such  declarations  waa  asserted  in  an  opinion 
which  had  the  concurrence  of  only  three  mem- 
bers of  the  court,  three  of  the  remaining  justices 
joining  in  the  judgment  upon  grounds  which  did 
not  require  them  to  state  their  views  on  this 
point.  I  But,  assuming  the  admissibility  of  Mrs. 
Reed's  declarations  that  the  property  was  com- 
munity, we  think  this  evidence  standing  alone 
cannot  be  deemed  sufficient  to  ovei^me  the  un- 
contradicted proof  that  the  land  was  conveyed 
to  her  by  her  husband  by  means  of  a  deed 
which,  in  express  and  elaborate  terms,  stated 
that  wie  was  to  hold  the  land  as  her  separate 
estate,  the  grantor  relinquishing  "all  right  or 
claim  to  the  same  or  any  part  thereof  as  com- 
munity property."  A  declaration  that  the  prop- 
erty was  community  estate  might  properly  be 
regarded  as  having  some  weight,  if  supported  by 
proof  of  other  facts  pointing  in  the  same  di- 
rection, or  if  the  evidence  regarding  the  acquisi- 
tion of  title  were  consistent  with  either  the  sep- 
arate or  community  character  of  the  ownership. 
But  under  the  evidence  which  had  been  here  in- 
troduced, the  husband  had  conveyed  the  pro|H 
erty  to  the  wife  by  a  deed  which,  by  its  ex- 
press declarations,  Eis  well  as  by  the  presump- 
tions of  law  (Estate  of  Klumpke,  139  Pac.  1062) 
made  the  property  her  separate  estate.  It  could  . 
become  community  property  thereafter  only  by  / 
an  agreement  between  herself  and  her  husband. 
Civ.  Code,  §$  158,  159;  Yoakum  v.  Kingery,  126 
CaL  S3,  58  Pac.  324.  There  was  no  offer  to 
prove  either  a  conveyance  by  her  or  an  agree- 
ment with  her  husband.  It  having  been  clearly 
shown  that  the  property  bad  been  acquired  by 
her  as  her  separate  estate,  her  mere  declara- 
tion that  it  was  community  would  not^  we  are 
satisfied,  he  enough  to  sustain  a  finding  that 
she  had  conveyed  to  her  husband  or  had  agreed 
with  him  that  it  should  belong  to  the  com- 
munity. 

[11-14]  The  only  remaining  piece  of  evidence 
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which  defendantl  announced  their  intention  of 
introducing  consisted  of  the  declaration  of  Mrs. 
Reed  to  Mr.  Thompson  that  the  deed  of  July 
21,  1883,  had  been  made  and  given  with  the  un- 
(lerslnodltig  that  it  should  not  become  effective 
unlesa  she  should  outlive  her  husband.  As  a 
declaration  against  interest  this  was  admissible 
if  the  fact  thus  stated  by  Mrs.  Reed  militated 
in  any  way  against  the  validity  of  the  title 
claimed  by  plaintiff  as  her  administrator.  We 
think  the  alleged  fact  could  have  no  such  opera- 
tion. Whether  or  not  a  deed  has  been  delivered, 
either  to  the  grantee  or  to  a  depositary  Is  a 
question  of  fact.  A  manual  tradition  of  the  in- 
strument is  not  sufBcientj  unless  the  passing 
of  the  paper  is  accompanied  by  the  intent  of 
presently  transferring  title  to  the  property,  and 
be  unhampered  by  the  reservation  of  a  right 
of  revocation  or  recall.  FoUmer  v.  Bohrer,  168 
Cal.  758,  112  Pac.  544. 

"No  precise  form  of  words  and  no  particular 
character  of  act  is  necessary.  ♦  *  ♦  Any 
words  or  acts  showing  an  Intention  on  the  part 
of  the  grantor  that  the  deed  shall  be  considered 
as  completely  executed,  and  the  title  conveyed, 
are  sufficient.  •  •  ♦  When  a  deed  is  execut- 
ed and  the  minds  of  the  parties  to  it  meet,  ex- 
pressly or  tacitly,  in  the  purpoae  to  giTe  It 
present  effect,  the  deed  Is  validly  delirered." 
Moore  v.  Trott,  162  Cal.  275.  122  Pac.  4«2, 

The  deed  here  in  question  was  handed  .by  the 
grantor  to  the  grantee.  No  third  party  was 
interposed  as  depositary.  Before  the  signing 
of  the  deed  James  Reed  had  been  advised  that 
in  order  to  pass  title  ft  was  necessary  for  him 
to  make  delivery  to  the  grantee.  If  Mr.  Thomp- 
son had  been  allowed  to  testify  as  It  was  stated 
he  would  testify,  the  declaration  of  Mrs.  Beed 
conld  have  had  no  greater  force  than  to  show 
that  the  paper  had  been  delivered  to  her  upon 
the  condition  that,  If  she  did  not  survive  her 
husband,  the  property  would  not  pass  to  her, 
but  that,  if  he  died  first,  the  title  should  vest  in 
her.  No  right  to  recall  the  deed  or  to  revoke 
the  delivery  was  retained.  In  one  event  title 
was  to  pass.  In  the  other  it  was  not.  But  it 
was  not  contemplated  that  under  either  con- 
tingency anything  further  was  to  be  done.  If 
the  fact  upon  which  the  title  was  to  pass  (i.  c, 
the  death  of  Reed  during  the  llfie  of  his  wife) 
should  occur,  the  deed  was  to  become  operative 
by  virtue  of  the  delivery  made  on  the  21st  day 
of  July,  1883,  wbidi  was  the  only  deliver;  which 
the  parties  ever  had  In  mind.  We  have,  then, 
the  case  of  a  delivery,  to  the  grantee,  upon  a 
condition  which  may,  according  to  the  outcome, 
make  the  transfer  effective  or  nugatory.  Such  a 
delivery,  if  made  to  a  third  party,  might  have 
been  ineffectual.  Bat  where  the  deed  is  hand- 
ed to  the  grantee  personally,  the  situation  is 
different.  In  that  case,  the  condition  is,  by  the 
law,  discarded,  and  the  delivery  is  regarded  as 
absolute.  Such  is  the  express  declaration  of 
our  statutes.  Section  1056  of  the  Civil  Code 
provides : 

"A  grant  cannot  be  delivered  to  the  grantee 
conditionally.  Delivery  to  him,  or  to  his  agent 
as  such,  is  necessarily  absolute,  and  the  instru- 
ment takes  effect  thereupon,  discharged  of  any 
oudition  on  which  tbe-delivery  was  made." 

Under  this  section,  the  proof  offered  would 
Dot  have  justified  the  court  in  ruling  that  any- 
thing but  an  absolute  delivery,  free  of  condition, 
has  been  shown.  The  precise  point  was  in- 
volved in  Mowry  v.  Heney,  86  CaL  471,  25 
Pac.  17,  and  the  court  there  held,  on  a  state  of 
facts  identical,  so  far  as  the  point  under  dia- 
<'iission  is  concerned,  with  those  here  presented, 
that  the  deed  was  operative  as  an  immediate, 
absolute  conveyance.  Sec,  also,  Elliott  v.  Mer- 
vliants  B.  &  T.  Co..  22  Cal.  App.  536, 132  Pac. 
1^»0;  Hammond  v.  McCollou^.  159  C(d.  G30, 
115  Pac.  216. 

Such  cases  as  Kenney  v.  Parks,  137  Cal,  527, 
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70  Pac.  656.  Black  v.  Sharkey,  104  Gal.  279.  87 

Pac  939.  and  Denis  v.  Velati,  96  CaL  223,  31 
Pac.  1,  are  not  in  conflict  with  the  views  her^ 
in  expressed.  In  Kenney  v.  Parks,  tine  parties 
were  under  the  mistaken  belief  that  a  deed,  al- 
though delivered,  did  not  transfer  title  until 
recordation,  a  mutual  mistake  which,  as  is  said 
in  Hammond  v.  McCoUough.  supra,  "conclu- 
sively established  the  absence  of  an  intent  to 
create  a  present  and  a  new  vestiture  of  title." 
Black  V.  Sharkey  and  Denis  v.  Velati  were  deci- 
sions laying  down  the  unquestioned  rule  that 
the  manual  tradition  of  a  deed  unaccompanied 
by  the  puroose  or  intention  of  passing  title  is 
not  a  good  delivery.  In  none  of  these  cases 
was  the  court  dealing  with  a  situation  of  a  de- 
livery made  to  the  grantee,  both  parties  intend- 
ing tiiat  in  a  certain  event  titie  should  pass  by 
virtue  of  the  d^very  then  and  there  made. 

The  conclusion  to  oe  drawn  from  the  foregoing 
discussion  is  that  the  facts  contained  in  the 
opening  statement  of  defendants,  if  proved, 
would  not  have  raised  a  substantial  conflict  au- 
thorizing the  jury  to  find  against  the  plaintiff's 
claim  of  title.  This  being  so,  it  was  not  error 
for  the  court  to  direct  a  verdict  in  plaintiff's 
favor.    No  other  points  are  made. 

The  judgment  is  affinned. 


PEOPUD  y.  HABBia   (Or.  1848.) 
(Supreme  Court  of  California.   Dec.  IS,  1914.) 

1.  Homicide  (g  179*>— Evidence— Inbahitt. 

Where  insanil?  is  a  defense,  the  mental 
condition  of  any  of  the  relatives  of  accused  is 
material,  and  on  that  subject  ft  reasonable  lati- 
tude should  be  allowed. 

[Ed.  Note.~Por  other  cases,  see  Homicide, 
Cent  Dig.  S  380 ;  Dea  Dig.  §  179.*] 

2.  Cbiuinal  Law  (|  452«)— Competknot  of 
WiTKrasEH— Opinion  as  to  Sanity. 

A  witness  cannot  give  his  opinion  as  to 
the  sanity  of  relatives  of  accused,  relying  on 
insanity,  without  preliminarily  ahowinf  tliat 
he  is  qualified  to  express  an  opinion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law  Cent  Dig,  H  105&-^xiQ6;  Dec.  Dig.  i 
4B2.*] 

3.  Cbihinal  Law  (i  462*)  —  Cohpbtenct  or 
WrrNKssBa— Opinion  as  to  Sanitt. 

The  motiier  of  accused,  who  was  diarged 
with  murder  and  relied  on  insanity  as  s  defense 
may  not  express  her  opinion  as  to  whether,  on 
one  occasion,  when  the  father  of  accused  fell  to 
the  floor  at  home  and  frothing  at  the  mouth,  his 
condition  resulted  from  intoxication  or  temporarr 
insanity  tn  the  absence  of  a  preliminary  show- 
ing that  she  is  qualified  to  express  an  opinion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  1053-a056;  Dec  Dig.  1 
452.*] 

4.  HoHiciDB  {§  839*)— Appeal— SviDKHCB—' 
Hakuixss  Ebbob. 

Where  the  mother  of  one  charged  with  mur- 
der and  relying  on  the  defense  of  Insanity  testi- 
fied fully  as  to  the  circumstances  of  the  birth 
of  accused  and  as  to  his  health,  conduct,  habits, 
peculiar  temperament,  and  the  physical  and 
mental  defects  of  his  infancy  and  manhood,  as 
she  observed  him,  the  refusal  to  permit  her  to 
testify  whether  she,  before  his  birth,  suffered  in- 
convenience or  pain,  and  whether  at  bis  birth 
a  physician  had  not  difllcolty  in  causing  the 
child  to  breathe,  was  not  prejudicial  to  accused. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §  714 ;  Dec  Dig.  §  330.*] 

5.  Homicide  (J  179*) —Evidence  — Admissi- 

BILITY. 

WhiTe  accused,  defending  a  charge  of  mur- 
der on  the  ground  of  insanity,  had  spent  a  great 
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deal  ot  his  time  In  attonptfaii  to  peEtect  inren- 
tioni,  nfosal  to  pennit  him  to  show  what  the 

inveDtions  were,  with  a  view  of  faaviDg  them 
introduced  Id  evidence  to  show  that  a  systematic 
defect  ran  tliroagb  all  of  them,  was  not  errone- 
ons. 

[Ed.  Notov— For  other  eases,  see  Homicide, 
Gent  Dig.  I  880 ;  Dec.  DigTIlTO.*] 

6.  Houcxoa  d  838*)  — EviDKHOB— ADinsax- 

BU-ITY, 

Where  accused  admitted  the  kUIing  of  de- 
cedent and  taking  her  money,  and  bis  motiier 
testified  that  she  bad  given  him  money  when 
he  wanted  it  and  had  never  refused  to  do  so, 
and  an  uncle  testified  that  be  had  given  him 
money,  and  there  was  evidence  that  accueed 
was  usually  occopied  and  in  the  receipt  of  wa- 
ges, refusal  to  permit  the  mother  to  testify 
whether,  at  the  time  of  the  hilling,  she  had  mon* 
ey  and  whether  accused  knew  it,  and  the  refusal 
to  permit  the  uncle  to  testify  whether  he  had 
ever  refused  to  give  accused  mcmey,  was  not  an 
unreasonable  cnrtailment  of  the  right  of  accused. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Gent.  Dig.  I  714 ;  Dec.  Dig.  §  339.*] 

7.  HoMiciDB   (I  179*>— iHBAimT— Btidbik;k 
— Aduissibility. 

The  acta  and  declarations  of  accused,  rely- 
ing on  InsanltTt  made  a  reasonable  time  before 
and  after  the  crime,  may  be  shown  on  the 
question  of  insanity  at  the  time  of  the  criminal 
act,  where  they  appear  to  have  any  tendency 
to  show  hie  mental  condition  at  that  time. 

[Ed.  Note.— Ftw  other  eases,  see  Homicide, 
Cent  Dig.  I  380;  Dec  Dig.  |  17&*i 

&  GBuanAL  liA.w  (|  670*)— Bniwifo-OBnB 

OF  Evidence— Nbcissitt. 

Refusal  to  allow  the  mother  of  one  accused 
of  murder  and  relying  on  insanity  as  a  defense 
to  state  a  couversatbn  which  she  had  with' 
him  at  supper  the  evening  of  the  crime  was  not 
erroneous,  in  the  absence  of  any  offer  of  what 
was  intended  to  be  shown  by  it. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  T&7,  1583-1696;  Dec  Dig. 
i  870.*] 

9.  GuHiRAz.  Law  ($  1141*)  — Appul— Ba- 

TEB8IBU  ESKOB. 

Error  warranting  a  reversal  of  a  conviction 
must  affirmatively  appear  in  the  record,  so  as  to 
permit  the  court  on  appeal  to  determine  wheth- 
er a  subttantial  right  of  accused  was  prejudiced 
thereby. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  3014,  3010,  3^20,  3022, 3023 ; 
Dec  Dig.  I  1141.*] 

10.  Cbiuinal  Law  (S  448*)— Evidknce— Good 
Ceabacizb  of  AcovssD— Adhissibilitt. 

Accused  may  not  show  the  opinion  of  wit 
nesses  as  to  hia  trothfolness  and  bones^,  but 
he  is  limited  to  evidence  of  general  good  char* 
acter,  and  the  rule  is  not  different  where  Insan- 
ity is  a  defense. 

{Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1034-1037, 1040-1067 ;  Dec. 
Dig.  I  448.*] 

11.  CsnanAi.  Law  (|  667*)— TaxAi^BiAsuto 

or  EVIDCNOB  TO  JUET. 

Denial  of  a  motion  of  accused  to  have  the 
testimony  given  by  him  and  liis  mother  read  to 
the  jury  on  the  ground  that  much  ot  the  tea- 
ttancmy  was  given  in  so  low  a  tone  of  voice  as 
not  to  be  heard  by  the  jury  was  not  erroneous, 
where  their  answers,  when  inaudible,  were  ei- 
ther read  by  the  reporter  or  repeated  by  them 
and  where  ^e  jury,  though  hearing  the  motion, 
did  not  express  anv  desire  to  hear  the  testimony 
read  though  asked  if  they  desired  it. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  H  1680,  1601;  Dec  Dig.  S 
667.*] 


12.  HoMzona  a  840^IiiflTRncnoNB—  Maz.- 

XOB. 

The  giving  by  the  court.  In  its  Inatructions, 
of  the  general  definition  of  malice  in  Pen.  Code, 
S  7,  subd.  4,  was  not  prejudicial  error,  where 
the  definition  in  section  188  of  malice  sssential 
to  constitute  homicide  was  also  ^Tsn. 
_[Ed.  Notfc— For  othnr  eases,  aee  Homidde, 
Cent  Dig.  H  716-717,  720;  Dec  Dig.  f  S40.<j 

18.  Criminal  Law  (8  1172*)— iHerrRucnoNs— 

Conflicting  Instbuctions. 

Where  the  court  in  its  main  charge  cor-  ■ 
rectly  stated  the  law  on  the  burden  of  proving 
insanity  and  on  other  issues  raised,  accused 
could  not  complain  because  the  court  gave,  at 
his  request,  a  conflicting  erroneous  instruction 
that  where  accused  was  chatged  with  bomldde, 
and  offered  evidence  to  show  that  tlw  condition 
of  his  mind,  through  predisposition,  was  such 
that  he  was  incapable  of  deliberation,  the  rea- 
sonable doubt  as  to  capacity  for  deliberation 
should  be  resolved  in  hia  favor  to  the  extent  of 
acquitting  him  of  the  higher  grade  and  convict- 
ing him  of  the  lower  grade. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  3128,  3154-3187,  3169-3163, 
3169;   Doc.  Dig.  $  1172.*] 

14.  HoHiciDB  (8  287*)  — IiraAHrrT  — Pbepon- 

DBBANCE  OF  STIDBHOB. 

Accused,  charged  with  murder  in  the  first 
d^ce,  must  sustain  hia  defense  of  insaoit?  by 
a  preponderance  of  the  evidence  where  the  facts 
of  the  killing  leave  no  other  rational  inference 
than  that  it  was  done  with  deliberate  intention 
if  he  was  sane. 

IBid.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  I  600;  Dec.  DigTfZSl.*} 

15.  HoMiciDB  (S  144*)— Bubdbn  of  Pboof— 
Imbanitt. 

The  burden  is  on  the  prosecution  to  prove 
the  elements  of  the  crime,  which  involves  proof 
of  a  mind  sufficiently  sane  to  be  capable  of  com- 
mitting the  crime  or  any  degree  thereof,  but  af- 
firmatfve  proof  of  sanity  is  not  required. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  f  261;  Dec  Dig.  {  144.*] 

16.  Criminal  Law  (8  311*)  —  Bubden  of 

PbooF— I  NSANITT- PbESUM  PTZONa. 

The  presumption  of  sanity  of  accused  is 
equivalent  to  proof  of  sanity  as  a  fact,  nntil  the 
contrary  is  shown,  and  the  presumption  la  con- 
clusive in  the  absence  of  evidence  of  accused 
contravening  it  ' 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  742-744;  Dec.  Dig.  8 
811.*] 

17.  CBXiaMAZ.  Law  (i  889*)  — Nbw  Tbial— 

GBOTraDB— NBWI.T  DdMOVBBBD  BTZOBHCB. 

A  new  trial  on  tita  ground  of  newly  discov- 
ered evidence  is  properly  denied  In  the  absence 
of  any  sbowiug  of  any  ^Ulgencs  to  discover  or 
produce  it  at  the  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw,  Gent.  Dig.  H  2318-2323;  Dec.  Dig.  { 
939.*] 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  Frank  B.  Wells,  Judge. 

Burr  L.  Harris  was  convicted  of  murder 
In  the  first  decree,  snd  he  appeals.  Affirmed. 

E.  Btirton  Gerutl,  of  Los  Angeles,  for  ap- 
pellant XJ.  8.  Webb.  Atty.  Gen.,  and  George 
Beebe,  Deputy  Atty.  Gen.,  for  tbe  People. 

LOBJGAN,  J.  Defendant  was  tried  for 
the  crime  of  murder,  convicted  of  murder  of 
the  first  degree,  and  a^teuced  to  death.  He 
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appeals  from  the  Jodgmeikt  and  on  order 
denying  his  motion  for  a  new  trial. 

Upon  the  trial  the  homicide  by  defendant 
w&B  admitted.  The  sole  defense  was  Insan- 
ity. As  there  waa  no  dispute  on  the  trial 
respecdns  the  drcumstances  attending  the 
killing  of  deceased  by  defendant  and  no 
question  is  raised  on  this  appeal  as  to  the 
sufficiency  of  the  evidence  to  sustain  the  flnd- 
.ing  of  the  Jury  (necessarily  Implied  from 
th^  verdict)  against  the  d^ense  of  insanity 
interposed  by  defendant  or  the  verdict  re- 
turned against  Mm,  a  general  statement  at 
these  matters  need  only  be  made. 

The  victim  was  a  Mrs.  Rebecca  P.  Gay,  a 
Christian  Science  practitioner  having  her 
office  in  the  H.  W.  Hellman  building  in  the 
city  of  Los  Angeles.  Defendant  visited  her 
office  on  the  afternoon  of  September  26, 1913. 
He  was  not  acquainted  with  her  nor  had  he 
ever  seen  her  before.  He  told  her  that  he 
was  seeking  'a  Mrs.  Wallace,  whom  he  ex- 
pected to  meet  at  the  office.  He  was  told  by 
Mrs.  Gay  that  she  knew  no  one  by  that 
name  nor  expected  a  visit  from  6a<^  a  party. 
Defendant,  however,  Insisted  that  this  Mr& 
Wallace  would  call  there,  and  was  permit- 
ted to  ait  In  the  reception  room  of  the  office 
and  wait  her  expected  arrival.  He  waited 
there  about  an  hour— nnUl  nearly  5  o'clock — 
when  a  patient  whom  Mrs.  Gay  had  been 
attending  In  the  inner  office  departed,  leaving 
defendant  and  Mrs.  Gay  alone  in  the  recep- 
tion room.  That  was  the  last  seen  of  the 
latter  alive.  Next  morning  her  dead  body 
was,  by  a  janltress  of  the  building,  .found 
lying  In  the  office.  Letters  and  papers  were 
scattered  over  her  body.  A  handbag  and 
purse  In  which  Mrs.  Gay  carried  her  money 
was  found  In  the  office,  the  latter  empt>'. 
An  autopsy  showed — to  state  It  briefly — ^Uiat 
Mrs.  Gay  had  been  killed  by  repeated  blows 
from  some  blunt  instrument  on  her  face  and 
head  which  had  fractured  the  skull  in  numer- 
ous places.  Defendant  was  suspected  of  the 
homicide,  and  -  arrested  In  the  dty  of  San 
Diego  on  October  5,  1913,  and  confessed  that 
he  had  done  the  killing.  He  also  testified  as 
a  witness  on  the  trial  and  detailed  the  cir- 
cumstances of  Mrs.  Gay's  death  at  his  hands. 
He  testified  that  for  some  three  years  previ- 
ous to  the  homicide  be  had  at  occasional 
times  suffered  from  fits  resulting  In  a  loss 
of  consciousness;  that  at  those  times,  cov- 
ering a  period  of  from  days  to  several  weeks, 
he  would  have  spells  of  sickness  accompa- 
nied by  lapses  of  memory;  that  sometimes 
also  during  these  spells  he  would  hear  voic- 
es of  nnknown  and  unseen  persons  telling 
him  that  he  was  threatened  with  great  in- 
Jury  .  or  death  ty  some  person,  and  urging 
him  to  seek  and  kill  such  person  to  protect 
himself,  and  the  voices  kept  constantly  urg- 
ing him  to  do  the  things  they  said ;  that  he 
was  made  angry  and  fearful  at  these  times 
hy  these  suggestions  and  promptings ;  that  a 
feeling  or  impulse  to  do  as  tiie  voices  urged 
would  come  over  him,  whidEi  be  would  try 
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to  resist,  but  wUUdk  be  eoold  not  saeeeed  in 
dcdng ;  that  for  a  week  previous  to  his  kill- 
ing of  Mrs.  Gay,  he  was  suffering  under  one 
of  these  spells,  during  which  the  voices  kept 
constantly  telling  him  that  a  Mrs.  Wallace 
(a  person  he  did  not  know)  intended  to  kill 
him  and  that  he  must  seek  and  kill  her; 
that  be  would  find  her  somewhere  in  tbe 
Hellman  building;  that  when  he  called  at 
Mrs.  Gay's  office  he  thought  he  would  find 
this  Mrs.  Wallace  there  or  that  she  vrould 
come  in  during  that  afternoon ;  that  after  he 
had  been  sitting  In  the  recepticm  room  for 
about  half  an  hour  he  lieard  these  voices 
again,  and  they  kept  tellli^  him  that  Mrs, 
Gay  was  this  Mrs.  Wallace  be  was  seeking 
and  that  be  must  kill  her ;  ttut  when  a  pa- 
tient on  whom  Mrs.  Gay  was  attending  left 
the  office  be  and  Mrs.  Gay  were  alone ;  that 
immediately  the  telephone  in  tbe  office  rang, 
and  as  Mrs.  Gay  vraa  seated  at  the  desk  an- 
swering it  he  approached  and  struck  her  on 
the  head  with  a  piece  of  iron  pipe  which  he 
had  brought  with  blm  wrapped  in  newspaper 
and  with  which  the  voices  had  directed  him 
to  kill  Mrs.  Wallace;  that  when  struck  Mrs. 
Gay  fell  to  the  floor,  and  as  she  lay  there  he 
struck  hex  ^aln  with  the  iron  pipe  about  the 
head  four  or  five  violent  blows.  Satisfied 
that  she  was  dead,  he  looked  through  her 
desk  and  scattered  the  papers  tiierefrom  on 
the  floor;  that  while  so  engaged,  hearing 
some  one  approaching  towards  the  outer  door 
of  the  cifBce,  he  sprang  the  inner  loA  of  it 
to  prevent  entrance.  He  took  the  contents  of 
Mrs.  Gay's  purse— amounting  to  f25 — and 
left  tbe  office,  departing  from  the  Hrilman 
building  by  the  back  staira.  He  left  the 
piece  of  gas  pipe  used  in  kilUng  the  deoeaaed 
by  tile  side  of  her  body.  That  night  he  bnr- 
led  the  clothes  he  wore  at  the  time  he  kill- 
ed the  deceased,  which  were  spattered  with 
blood,  In  a  fl^  near  the  resldoice  of  his 
mother,  where  he  waa  living.  lUie  next  Has 
he  departed  on  an  early  train  Cor  San  Diego. 
At  the  time  of  his  confession  and  On  the 
trial  be  claimed  that  he  had  no  remembranoe 
of  killing  deceased  until  after  his  arrest  by 
the  officers  when  they  told  him  of  bis  visit 
to  the  office  of  Mrs.  Gay,  the  apparent  cir- 
cumstances under  which  she  was  killed,  the 
wounds  Inflicted,  and  the  weapon  found  be- 
side her  body;  that  he  thai  for  the  fliKt 
time  remembered  tiutt  he  had  done  the  kill- 
ing and  recalled  all  the  circumstances  under 
which  it  was  done. 

Aa  to  the  defense  of  insanity:  It  was  not 
claimed  that  anwllant  was  insane  at  the 
time  of  the  trial,  but  only  tliat  he  was  insane 
when  he  committed  the  homicide.  Testimony 
on  this  subject  was  presented  to  the  Jury 
quite  fully  on  both  sides.  The  claim  on  be- 
half of  the  appellant  was  that  be  was  sub* 
Ject  to  intermittent  attacks  of  a  partlcalar 
phase  of  epileptic  Insanity  defined  by  the 
medical  experts  called  In  his  behalf  aa  psy- 
chic epileptic  equivalent,  a  condition  where 
Instead  of  the  osual  convnlsiTe  phenomena 
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ordlD&rlly  known  as  epU^tlc  fits  tbere  are 
mbstltated  from  time  to  time  certain  dlsttirl>- 
ances  of  mentality  daring  which  the  con- 
sciousness of  the  Individual  afflicted  la  «o 
altered  that  he  Is  deprived  of  the  full  posaea- 
slon  of  hla  usual  faculties;  he  acts  In  a  man- 
ner wholly  foreign  to  his  usual  conduct,  hab- 
its, and  mode  of  thought,  and  thinks  thluga 
are  true  that  are  not  and  acts  upon  them  be- 
caaee  he  believes  they  are  true ;  that  a  char- 
acteristic of  this  phase  of  Insanity  Is  that 
trhile  suffering  under  It  the  Individual  may 
become  dominated  with  an  idea  entirely  Im- 
aginary that  he  is  being  persecuted  or  threat- 
eaed  with  injury  from  some  source,  and  wlU 
make  a  sudden  and  violent  attack  on  some 
person  his  diseased  mind  suggests  Is  the  one 
persecuting  or  Intending  to  Injure  Mm. 

These  medical  experts  gave  It  as  tbetr 
oi^ion  from  the  evidence  In  the  case  and 
personal  examination  of  the  defendant  that 
be  was  suffering  from  a  spell  of  tbla  phase 
of  insanity  wheal  he  killed  deceased  and  was 
insane  when  he  did  so;  that  by  reason  there- 
of he  was  Incapable  of  having  a  malidoDS  In- 
teot  to  kill  and  incapable  of  deliberating  up- 
OQ  tbe  act  of  killing  which  he  committed. 
The  court  permitted  these  experts  to  testify 
that  from  the  nature  of  his  insanity  when  de- 
fendant killed  the  deceased  he  was  incapable 
of  resisting  an  impulse  to  do  It,  bat  the 
coort  at  the  same  time  stated  that  neverthe- 
less it  would  Instruct  the  jury  that  In  this 
state  the  doctrine  of  irresistible  impulse 
as  an  excuse  for  crime  did  not  exist,  and  did 
subseqnoitly  ao  Instruct  the  jury. 

On  the  part  of  the  prosecution  the  ophilou 
of  medical  experts  based  also  on  the  evi- 
dence in  tbe  case  and  personal  examination 
of  the  defendant  was  that  he  was  not  suffer- 
ing from  epileptic  insanity  when'  he  killed 
the  deceased;  that  he  was  entirely  sane  at 
tbe  time,  having  mental  capacity  to  know  and 
understand  tbe  nature  and  character  of  the 
act  he  was  committing. 

As  we  have  said,  the  aiq;ieUant  raises  ao 
qnestifm  but  that  tbe  evidence  was  snffldent 
to  sastaln  the  finding  of  the  Jary  that  be 
was  sane  or  to  sastaln  tbe  verdict  of  murder 
of  the  fbst  degree.  His  claim  on  thto  ap- 
peal Is  only  Oiat  certain  mllngs  of  the  conn 
PRdndidally  prevented  blm  from  fully  pre- 
satlng  to  the  jnry  all  the  testlnwny  which 
be  was  entitled  to  present  for  their  consid- 
eratkn  on  tbe  Issue  of  insanity;  that  tbe 
coort  also  erred  In  other  of  its  rulings  and 
Id  tbe  matter  ot  tbe  InstructloDS  ^ven  by  it 
to  tbe  Jury. 

As  to  tbe  mUngs  on  the  admission  ot  tes- 
Ummy:  Many  errors  on  that  ground  are 
aalgDed  by  appelant,  but  we  deem  It  neces-' 
my  only  to  conalder  some  of  tbem.  The  as- 
signments as  to  Che  others  are  clearly  with- 
imt  merit 

[1,2]  Id  the  course  of  tbe  trial  defendant 
Introduced  testimony  which  it  was  claimed 


had  a  tendency  to  show  that  bis  maternal 
uncle  had  at  one  period  of  his  life  become 
temporarily  insane,  and  that  in  the  infancy 
of  the  defendant  his  father  bad  on  one  occa- 
sion fallen  to  the  floor  at  home  and  frothed 
at  the  mouth.  The  mother  of  the  defendant 
was  asked  by  counsel  for  appellant  what 
phase  of  Insanity  the  uncle  was  afflicted  with 
at  that  time,  and  a  Dr.  Nelson,  a  pbyBlciau 
who  knew  the  uncle,  was  asked  whether  It 
appeared  to  him  that  the  latter  was  pos-  , 
sessed  of  an  insane  delusion.  These  ques- 
tions were  objected  to  and  the  objection  sus- 
tained on  the  ground  that  no  foundation  for 
the  Inquiries  had  been  laid.  Undoubtedly, 
where  Insanity  Is  a  defense,  the  mental  condi- 
tion of  any  of  the  relatives  of  the  defendant  " 
Is  material,  and  on  that  subject,  as  on  all 
Inquiries  relating  to  Insanity,  a  reasonable 
latitude  should  be  allowed.  But  this  does 
not  mean  that  the  rules  as  to  the  admissibil- 
ity of  evidence  should  be  relaxed.  The  rule 
Is  that  before  the  opinion  of  witnes«;e»  as  to 
sanity  of  a  person  or  a  particular  phase  of  it 
can  be  given — and  the  inquiries  here  were 
simply  calling  for  the  opinion  of  the  wit- 
nesses on  that  subject — it  must  be  prelimi- 
narily shown  that  the  witness  Is  qualified  to 
express  It,  and  clearly  this  was  not  shown 
here. 

[$]  Nor  Can  error  he  predicated  on  tbe  rul- 
ing of  the  court  refusing  to  allow  the  mother 
of  the  defendant  to  express  her  opinion  as  to 
whether  on  one  occasion  In  their  early  mar- 
ried life,  when  the  father  of  the  defendant 
fell  down  and  frothed  at  tbe  mouth  after 
returning  home  in  an  iatoxleated  condition 
(referred  to  above),  this  resnlted  from  the 
drunken  spell  or  was  not  from  ttw  cause  of 
dripk.  Not  only  was  there  no  showing  that 
she  was  qualified  to  give  her  opinion  on  the 
subject,  but  it  further  appears  that  she  tes- 
tified that  she  did  not  know  what  led  up  to 
that  condition. 

[4]  The  mother  of  the  defendant  was  not 
permitted  to  answer  whether  while  he  was 
en  ventre  sa  mere  she  suffered  inconvenience 
or  pain,  and  whether  at  the  birth  of  the 
defendant  a  physician  had  not  difficulty  iu 
causing  him  to  breathe.  Without  any  in- 
fringement on  the  rights  of  the  prosecution, 
Ute  -court  might  have  let  this  testimony  in. 
Bnt  as  it  is  not  suggested  bow  this  circum- 
stance could  have  been  Important,  particular- 
ly in  view  of  the  fact  that  the  mother 
testified  fully  regarding  the  circumstances  at- 
tending the  birth  of  defendant,  her  long  pe- 
riod of  labor  and  necessarily  resulting  pains, 
and  the  use  of  Instrnmeuts  to  effect  her  de- 
livery, and,  further,  as  to  the  health,  con- 
duct, habits,  peculiar  temperament,  and 
physical  and  mental  defects  In  Infancy  ana 
manhood  of  tbe  defendant  as  she  observed 
him,  we  cannot  say  that  this  particular  rul- 
ing worked  such  prejudice  to  the  rights  of 
the  defendant  as  would  make  a  snfflclent ' 
showing  to  warrant  a  reversal. 
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[S]  There  was  testimony  tending  to  show 
that  the  defendant  was  employed  a  great 
deal  of  his  time  in  attempting  to  perfect 
certain  Inrentiona,  and  it  waa  nught  to 
show  what  these  InTenttons  were,  wlUi  a 
view  to  having  them— some  half  dozen  or 
more— Introduced  in  evidence.  The  te^imony 
resiiecting  their  character  and  the  right  to 
offer  them  was  rejected  by  the  court  Coun- 
sel for  appelant  claims  this  was  error; 
that,  U  he  bad  been  permitted  to  introduce 
the  Jnveations,  It  would  have  shown  that  a 
systematic  defect  ran  through  all  of  them; 
that  aa  an  InTentlon  Is  a  creation  of  tibe 
mind,  if  it  be  shown  that  the  same  defect  is 
found  in  each  of  than  tliis  would  bare  a 
tendency  to  show  that  there  was  a  corre- 
sponding defect  In  the  mind  of  defendant 
But  this  evidence  would  have  no  tendency  to 
show  insanity  unless  as  a  rule  It  may  be  said 
— which,  of  course,  it  cannot — that  unsuccess- 
ful inventors  are  in  a  measnro  Insane.  These 
prevailing  defects  would  only  show  that  the 
appellant  was  not  successful  in  perfecting 
the  idea  contemplated  In  his  inventions. 
They  would  have  no  tendaicy  to  show  he 
was  insane. 

[I]  The  mother  of  the  defendant  and  also 
his  uncle  I^afayette  Taylor,  were  not  allowed 
to  answer  whether  at  the  time  of  the  killing 
of  Mrs.  Gay  the  mother  had  money  and 
whether  defendant  knew  It  and  the  uncle 
whether  he  had  ever  refused  to  give  the  de- 
fendant money.  Counsel  for  appellant  in- 
sists that  he  had  a  right  to  show  that  the 
defendant  could  have  gotten  money  from  bis 
relatives  If  be  bad  wanted  it  in  opposition 
to  the  theory  of  the  prosecution  that  the  de- 
fendant killed  MM.  day  for  the  purpose  of 
getting  money.  But  as  the  testimony  of  the 
mother  in  the  case  was  that  she  had  given 
the  defendant  money  when  he  wanted  it  and 
had  never  refused  to  do  so,  and  that  the 
uncle  had  also  given  it  to  him,  and,  further, 
that  defendant  was  usually  occupied  and  In 
the  receipt  of  wages,  there  was  no  unreason- 
able curtailment  of  the  right  of  defeudaqt  In 
sustaining  the  objections  to  these  particular 
Inquiries. 

[7-1]  The  court  refused  to  allow  the  mother 
to  state  a  conversation  whlcb  she  had  with 
the  defendant  at  supper  time  the  evening  of 
the  homldde;  or  to  permit  her  to  answer 
whether  she  bad  "ever  known  him  to  steal 
anything";  or  had  she  "always  known  him 
to  be  truthful";  or  to  permit  another  wit- 
ness, from  his  association  with  appellant  to 
answer  how  the  defendant  Impressed  him 
"as  to  his  honesty  and  truthfulness,"  and 
whether  he  observed  "that  he  was  truthful 
and  honest"  Aa  to  the  Inquiry  of  the  mother 
concerning  any  conversation  with  the  defend- 
ant, she  testified  that  she  had  a  conversaUon 
with  bim,  and  was  asked,  "What  waa  it?" 
It  la  the  rule,  as  claimed  by  «n>dlant  tliat 
when  the  insanity  of  an  accused  Is  Interposed 
aa  a  defense,  bJa  acta  and  conduct  and  deo* 


larations,  made  a  reasonable  time  before  and 
after  the  alleged  criminal  act  Is  committed 
may  be  given  to  the  Jury  on  the  Question  of 
his  insanity  at  the  time  the  ezlminal  act  was 
committed.  If  the^  appear  to  have  any  tend- 
wcy  to  stktfw  Ub  moital  condition  at  tliat 
time.  People  v.  WlUard,  160  Cat  544.  SO 
Pac.  124.  But  here  the  anestion  pms^oaeA 
did  not  indicate  in  the  slightest  that  the  con- 
versatlon  sought  to  be  elicited  would  have 
any  such  tendency.  Before  the  exdnaton  of 
a  conversation  which  may  or  may  not  be  per- 
tinent on  the  question  of  Insanity  can  be  as- 
signed as  error  It  is  th^  duty  of  counsel  to 
state  the  nature  of  the  statements  claimed 
to  have  been  m^  by  defendant  becanae  un- 
less tilts  Is  done  the  trial  court  cannot  intelli- 
gently determine  whether  the  matter  sought 
to  be  elicited  could  bave  any  bearing  on  the 
question  of  insanity  or  not  Nor  can  this 
court  In  the  absence  of  sudi  showing,  deter- 
mine whether  the  right  of  the  'defmdant  bad 
been  prejudicially  affected  by  the  ruling  of 
the  court  All  conversaticms  are  not  admissi- 
ble, but  only  those  which  have  a  tendency  to 
prove  the  insanity  of  the  accused.  Counsel  in 
this  case,  if  he  deemed  the  matter  of  suffi- 
cient Importance,  should  have  made  a  formal 
statement  or  offer  of  what  he  Intended  to 
prove.  Such  a  proceeding  Is  In  harmony  with 
the  rule  governing  appeals  that  error  war- 
ranting a  reversal  must  affirmatively  appear 
in  the  record  and  to  also  permit  this  court 
to  determine  whether  a  substantial  right  of  a 
defendant  has  been  prejudiced  by  a  ruling 
assigned.  People  v.  Brotherton,  47  Cat.  388 ; 
People  T.  Brent  11  CaL  App.  674,  100  Paa 
110. 

[II]  As  to  tbe  inquiry  directed  to  the  truth- 
fulness and  honesty  of  the  defendant:  Wbat 
was  sought  waa  only  the  individual  oirtnion 
of  the  witnesses  respecting  these  traits  of 
character  of  the  defendant  from  observation 
or  association  with  him.  But  such  evidence 
is  not  admissible.  The  rule  is  that  where 
good  character  of  an  accused  for  certain 
traits  is  proper  to  go  before  a  Jury,  it  is  ooXy 
evidence  of  general  good  character  which 
must  be  shown.  There  is  no  difference  in  the 
rule  when  insanity  is  a  defimae  than  of  otber 
defenses  in  wbldi  good  Character  may  be 
sbown. 

[11]  Error  is  asa^ed  in  the  r^^l  of  the 
court  on  the  motion  of  counsel  for  appellant 
to  direct  that  the  testimony  given  by  the  de- 
fmdant  and  bis  mottw  during  the  trial  be 
read  to  the  Jury  at  the  close  of  ttie  case,  me 
claim  of  counsd  was  that  much  of  their  testi- 
mony was  givw  by  Uiese  witnesses  in  so  low 
a  toot  of  voice  as  to  be  inaudible  to  tbe  Jury. 
It  Is  txvB,  as  it  is  not  unusual  during  trials, 
that  theaa  witnesses  sometimes  answered 
qnestUms  la  sudi  a  low  tcme  (tf  voloe  that  some 
of  tbe  Jury,  the  oourt  and  counsel  requested 
than  to  speak  louder.  But  the  reooM  shows 
that  whenever  their  answers  were  inaudible 
this  was  called  to  their  attentUm  br  either 
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court  or  counsel,  and  their  answers  either 
read  by  the  reporter  or  r^;»eated  bj  the  wit- 
nesses. This  motloa  was  made  in  the  pres- 
ence of  the  Jury  and  they  were  told  that  if 
they  desired  the  testimony  of  these  witnesses 
read  the  court  would  have  it  done;  that  iX 
they  were  satisfied  tba(  they  bad  heard  it 
DO  porpose  could  be  subserved  by  reading  It 
again.  None  of  the  Jury  expressed  any  desire 
to  liear  It  re-read,  and  it  must  be  assumed 
tbat  they  heard  It  ail  and  did  not  need  to 
bsTe  any  part  of  It  re-read  to  them. 

[II]  As  to  the  InstmctUms  complained  of: 
The  court  in  its  InatnicttMU  on  "malice," 
wlilcb  l8  an  element  of  the  crime  of  murder, 
can  the  gowr^  deflnlUwi  of  th^  word  as 
fonpd  in  subdivision  4  of  section  7  <tf  the 
Bnal  Gode.  Amiellant  claims  Oiat  the  siv- 
log  of  tbts  definition  at  malice  in  a  case 
where  the  crime  choired  is  murder  was  er- 
rmeons.  It  is  true  that  the  malice  defined 
In  that  section  of  the  Code  is  not  the  malice 
whielt  to  eeaeutlal  to  eonstltote  the  crime  ot 
murder.  The  malice  essential  to  ccmatitute  it 
is  something  distinct  from  the  malice  defined 
by  the  section  referred  to,  and  is  particu- 
larly defined  section  188  «f  the  Feaal 
Code^  a  definition  wbldi  waa  also  given  by 
the  court  Prelvdleial  erxor,  however*  did 
not  follow  because  both  definltiom  were 
glv^  In  giving  the  definition  from  secttra 
7  tbe  court  only  gave  the  gawral  import  of 
the  word  "maUce."  When  it  came  to  defining 
the  crime  of  murder,  with  its  easentjial  ele- 
moits,  it  correctly  defined  tlie  "malice"  con- 
atltnting  one  of  such  elements  as  it  is  par* 
tlcQlarly  defined  in  section  1S8.  Under  sim- 
ilar drcomstances,  it  is  held  tbat  tbe  giving 
of  the  general  de^ELnltlon,  where  tbe  special 
deflttitlm  as  found  In  section  188  is  also 
given,  is  no  ground  of  substantial  eomplalot 
People  V.  IMce,  120  Oal.  201,  W  Paa  477. 

The  principal  contention,  however,  of  ap- 
pefiant  with  reference  to  the  Instruotlona  Is 
tbat  in  its  chai^  to  the  Jury  the  court  gave 
omtmdictory,  confusing,  and  misleading  in- 
stmctioDS  with  reference  to  the  defense  of 
Insanity,  the  burden  ai  proof,  and  weight  of 
evidence,  and  sets  out  in  his  brief  the  partio- 
ular  instructions  which  he  asserts  present 
tbls  condltioD.  He  does  not  discnss  particu- 
larly the  Instructions  which  he  daims  pre- 
sent it.  He  pimply  sets  forth  a  number  of 
them,  makee  the  point,  and  cites  authorities 
which  be  claims  sustain  his  contentions. 

Tbe  court  gave  full  and  dear  inatructions 
on  the  defense  of  insanll? ;  announcing  the 
weU-establlBbed  rule  that.  In  order  to  be 
available  for  that  purpose,  it  must  appear 
that  the  defendant  was  snfCerlng  from  such 
a  diseased  and  deranged  condition  of  his 
mental  facDltles  as  to  render  him  incapable 
of  dtetlngnlshlng  between  right  and  wrong 
with  reference  to  the  particular  act  with 
which  he  was  charged.  It  also  instructed  as 
to  partial  insanity,  and  farther  told  the 
inty  tliat  the  doctrine  that  under  some  f  oims 


of  insanity  a  person  may  know  the  nature  of 
the  act  fully,  and  at  the  same  time  cannot 
prevent  It  through  paralysis  of  the  will  power, 
and  which  Is  sometimes  known  as  uncon- 
trollable or  irresistible  impulse,  has  no  l^al 
standing  in  this  state  and  la  not  a  legal  de- 
fense to  crime. 

It  further  gave  the  instruction  common  to 
all  criminal  cases,  tbat  the  burden  of  proof 
waa  on  the  prosecution  to  prove  every  fact 
essential  to  a  conviction ;  defined  reasonable 
doubt,  and  gave  the  usual  instruction,  in 
connects  therewith,  that  If,  after  a  full 
and  fair  consideration  all  the  evidence, 
the  Jury  were  satisfied  there  was  such  rea- 
sonable doubt  of  the  guilt  of  the  defendant 
they  should  acaolt  him.  Aa  to  the  burden  of 
proof,  It  charged,  furtlter,  that  while  such 
burden  was  generally  upon  tbe  prosecntlon 
this  waa  subject  to  the  exertion  tliat  when 
Insanity  is  railed  <m  aa  a  defense  to  crime 
the  burden  of  proving  his  insanity  was  upon 
the  defendant  and  be  must  show  by  a  pr^jKu- 
derance  of  the  evidence  the  existence  of  such 
insanity;  that  it  waa  not  proven  by  raising 
a  doubt  whether  It  existed  or  not  The  legal 
accuracy  of  thrae  Instmctlons,  as  announc* 
lug  correct  principles  of  law  for  considera- 
tion by  the  Jury  as  to  all  tbe  matters  to 
which  they  related,  la  not  questioned  by  the 
appellant 

[13]  Bnt  in  addition  to  these  instructions 
the  court  at  the  request  of  the  appellant,  gave' 
the  following  instruction  to  the  Jury:  "It  ia 
logical  to  hold  that  where  the  accused  is 
charged  with  deliberate  homicide,  and  offers 
evidence  to  show  that  the  condition  of  his 
mind  through  predisposition  was  such  that 
he  was  incapable  of  deliberation,  the  reason- 
able doubt  as  to  such  capacity  for  dellbera- 
tloo  should  be  resolved  In  favor  of  tbe  accus- 
ed to  tbe  extent  that  it  acquits  him  of  the 
higher  grade  and  convicts  blm  of  the  lower 
grade  of  the  offense."  The  "predlsposltUm" 
referred  to  In  the  instruction  doubtless  was 
a  predlsiKMltlon  to  insanity. 

It  is  this  quoted  Instruction,  considered  in 
connection  with  the  general  instructions  Just 
referred  tOi  which  counsel  for  appellant  con- 
tends created  the  condition  of  contradictory, 
confusing,  and  misleading  rules  given  to  the 
Jury  respecting  the  subject  of  insanity,  the 
burden  of  proof,  and  the  weight  and  sufficien- 
cy of  the  evidence.  There  is  an  apparent  con- 
dition of  conflict  in  these  instructions,  though 
what  ite  effect  la,  as  far  aa  being  prejudicial 
to  the  appellant,  Is  a  matter  for  subsequent 
consideration.  While  the  court  in  its  main 
charge  correctly  Instructed  the  Jury  that  the 
rule  in  this  stete  is  that  the  defense  (tf  in- 
sanity, when  interposed  by  a  defendant,  must 
be  made  out  by  a  preponderance  of  the  evi- 
dence on  his  part  (People  v.  Mytfs,  20  Cal. 
S18;  People  v.  AUender,  U7  GaL  83,  48  Pac. 
1014;  People  v.  Suesser,  142  Gal.  864,  76  Pac. 
1093;  People  v.  Wells,  146  OaL  188^  78  Pac 
470),  in  this  gnoted  Instmctlon  It  nevertheless 
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Informed  them  that  if  from  the  eTldence  in- 
troduced of  a  predisposition  to  Insanity  they 
should  entertain  a  reasonable  doubt  of  the 
capacity  of  the  defendant  to  deliberate  In 
killing  deceased  (deliberation  being  essential 
to  constitute  murder  of  the  first  degree),  the 
defendant  should  be  given  the  benefit  of  It 
and  acquitted  of  that  bigher  degree  of  mur- 
der. 

[14]  There  Is  no  warrant  in  the  law  of  this 
state  for  any  such  doctrine  as  declared  in  the 
quoted  Instruction.  Counsel  for  appellant  de- 
fends it  as  properly  applicable  to  the  degrees 
of  murder  on  the  theory  that  while  a  charge 
of  murder  la  established  by  proof  simply  of 
the  klUlng  by  defendant,  that  such  a  showing 
constitutes  only  murder  of  the  second  de- 
gree; that  in  order  to  constitute  murder  of 
the  first  degree,  it  Is  Incumbent  on  the  prose- 
cution to  prove  something  more  than  the  klll- 
ing  itself,  namely,  that  the  fclUlng  was  com- 
mitted with  a  deliberate  Intention  to  kill; 
that  this  deliberate  purpose  to  kill  is  an  e»- 
scntial  fact  necessary  to  be  proven  to  con- 
stitute murder  of  the  first  degree,  and  the 
burden  of  proving  it  beyond  a  reasonable 
doubt  Is  on  the  prosecntloD ;  that  If  a  reason- 
able doubt  of  sncb  deliberate  purpose  arlaes 
from  the  evidoice,  whether  produced  from 
the  evidence  on  the  Issue  of  insanity  or  other- 
wise, the  accused  Is  eotitled  to  the  benefit  of 
it  and  to  an  acqnittal  of  the  blgher  offense. 
All  t3iat  counsel  contends  for  as  to  the  de- 
grees of  murder,  the  necessity  of  proving  de- 
liberation to  constitute  murder  of  the  first 
degree,  and  u  to  the  burden  of  proof  bdng 
on  the  prosecution  is  undoubtedly  true.  But 
the  tect  that  the  defendant  Is  accnsed  of 
murder  whiiA  involves  d^^rees,  and  that  his 
guilt  of  the  higher  degree  can  only  result 
from  proof  of  a  d^berate  intent  on  bis  part 
to  kill,  does  not  differentiate  the  rule  in  this 
state  that  the  burden  is  on  the  defendant 
where  the  facts  and  drcumstances  of  the 
kilHog  leave  no  other  rational  inference  than 
that  it  was  done  with  deliberate  intention  if 
he  was  sane,  and  he  asserts  Incapacity  to 
have  entertained  such  intent  by  reason  of  his 
Insanity  to  sustain  this  defense  by  a  prepond- 
erance of  the  evidence. 

[IB]  The  burden  of  proof  Is  always  on  the 
prosecution  to  prove  all  the  elements  neces- 
sary to  constitute  the  guilt  of  the  defendant, 
and  this  involves  proof  of  a  mind  sufficiently 
sane  to  be  capable  of  committing  crime  or 
any  degree  of  crime  involved  in  the  offense 
charged.  But  the  law  presumes  all  men  are 
sane;  not  some  degree  of  sanity,  but  that 
they  have  full  mental  capacity  to  commit  any 
crime  or  degree  of  crime  which  the  facts  in 
the  case  establish.  Express  or  affirmative 
proof  of  the  sanity  of  a  defendant  is  not  re- 
(luired  to  be  made  by  the  prosecution. 

[IS]  The  presumption  which  the  law  raises 
Is  the  fuU  equivalent  of  proof  of  It  as  a  fact, 
and,  until  the  contrary  is  shown,  the  prosecu- 
tion, by  the  presumption,  lias  ivoven  the 


sanity  of  the  defradant  beyond  a  reasonable 
doubt.  This  presumption  is  nmclusive  in  the 
absence  of  any  evidence  on  the  part  of  the 
defendant  contravening  it  If  none  Is  intro- 
duced by  him  the  presumption  prevails,  and 
the  burden  on  the  prosecution  of  proving  be- 
yond a  reasonable  doubt  the  capacity  of  the 
def  aidant  to  commit  the  crime  charged  whi<^ 
the  facts  and  circumstances  otherwise  show 
beyond  such  doubt  was  committed  by  him  is 
sustained.  The  rule  prevailing  in  this  state, 
and  In  the  majority  of  Jurisdictions  else- 
where, requiring  the  defendant,  where  insani- 
ty is  interposed  as  a  defense  by  him,  to  prove 
It  by  a  preponderance  of  the  evidence,  does 
not  aCFect.the  rule  that  the  burden  of  proving 
sanity  Is  on  the  prosecution.  That  burden  la 
always  on  it,  and  it  is  met  in  the  first  in- 
stance by  the  presumption  which  the  law 
raises  of  sanity  and  which  must  prevail  un- 
til it  la  overcome.  The  rale  casting  upon  tbe 
defendant  the  bnrden  of  establishing  his  in- 
sanity by  a  preponderance  of  the  evidence 
does  not  shift  this  burden  of  proof  from  the 
prosecution  to  him,  but  only  shifts  the  bur- 
den of  introdncing  evidence,  and  declares  the 
amount  or  quantum  of  evidence  which  be 
must  produce  to  overthrow  the  presumption 
and  show  his  Insaui^.  Mow,  in  this  case,  the 
claim  of  the  prosecution  was  that  the  defend- 
ant was  guilty  of  murder  of  the  flnt  degree 
from  tbe  facts  and  dienmstanoes  shown  of 
the  kUling.  There  was  no  dbwote  as  to  the 
facts  and  drcnmstanoes  under  whltA  the  kiU- 
Ing  of  deceased  by  ihtfendaid  was  done. 
Tliey  were  conceded,  and  show  that  the  kill- 
lug  was  committed  1^  defendant  under  elr- 
cuuistanees  of  peculiar  atrodty  and  in  a 
mannnr  which  could  leave  no  mtlcmal  infer- 
ence bnt  that  it  was  done  with  deliberate 
parpoee  and  intent  to  kill  if  tba  defendant 
was  sane.  Unless  be  was  insane,  no  other 
verdtet  than  that  of  murder  of  the  first  de- 
gree could  have  been  returned  against  him. 
His  sole  defoiae  was  that  be  was  insane  to 
a  degree  that  he  was  Incapable  ot  entertain- 
ing the  deliberate  Intent  essential  to  consti- 
tute first-degree  murder.  But  the  law  pre- 
sumed him  sane,  which  Involved  the  mental 
capacity  of  entertaining  the  d^berate  Intent 
which  the  conceded  facts  surrounding  the 
killing  rationally  showed.  By  reason  of  the 
presumption  the  Jury  must  ren^ln  convinced 
of  his  sanity  or  they  must  be  convinced  by  a 
prei)onderance  of  the  evidence  that  he  was 
insane.  There  is  no  middle  ground  or  inter- 
mediate rule  or  any  rule  of  reasonable  doubt 
as  to  insanity  recognized  In  this  state,  and 
hence  no  warrant  for  the  giving  of  this  quot- 
ed instruction  by  the  trial  court.  It  had  oth- 
erwise correctly  instructed  the  Jury  on  all 
mattere  respecting  Insanity  as  a  defense  and 
the  rules  under  which  It  must  be  con^dered 
by  the  Jury.  As  is  apparent  from  our  discus- 
sion of  the  subject,  it  was  not  exactly  correct 
for  the  court  to  tell  the  jury  that  theiSa  was 
an  exception  to  the  rule  as  to  tbe  burden  of 
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proof  being  on  the  proaecntion  where  Insan- 
ity is  Interposed  as  a  defense,  but  this  does 
notaflfect  the  matter  under  consideration.  It 
mar  be  said  that  Id  giving  the  usual  general 
instructions  In  criminal  cases  as  to  the  right 
of  a  defendant  to  an  acquittal  if  the  Jury, 
from  a  consideration  of  all  the  facts  and  cir- 
cumstances, are  not  satisfied  that  the  state 
has  established  every  fact  essential  to  a  con- 
viction, the  court  should,  with  regard  to  the 
defense  of  insanity  set  up  by  a  defendant, 
speciflcaUy  Inform  them  of  the  qualiflcatlon 
in  sneh  cases  to  this  general  rule,  namely, 
that  sncb  defoue  must  be  established  to  their 
satisfaction  by  a  praponderanoe  of  Uie  evi- 
dence In  his  favox^,  and  that  the  rule  of  rea- 
■onable  doubt  does  not  apply  as  to  such  a  do- 
ffensfc 

Bnt  while  generally  the  giving  of  conflicts 
ing  or  misleading  Instrnctlona  will  warrant 
a  lerersal,  this  nile  Is  aiibjeot  to  the  exoep- 
tioa  Uiat  when  this  cwditlon  la  not  only  in- 
vited 1^  Uie  defendant,  but  that  Its  resnlt 
Is  aotely  to  his  advantage,  he  has  no  ground 
of  complaint.  TbiB  was  the  situation  created 
here.  Of  course,  no  inejodice  was  worked 
the  appellant  through  the  correct  Instruc- 
tloDS  given  hy  the  court  The  giving  of  con- 
flicting and  mlaleadlng  nUes  proceeded  from 
the  quoted  instructlra.  Bnt  obrifmsly  the 
giving  of  this  quoted  Instruction  was  decid- 
edly to  the  advantage  of  appelant.  It  sub- 
mitted Us  only  defense  of  insanity  for  the 
consideration  of  the  Jury  under  the  rule  of 
reasonaMe  doubt  (to  say  nothing  of  a  predis- 
position to  Insanity  belng>any  defense  at  all) 
much  more  favorably  than  be  was  entitled 
to,  and  benoe  no  prejudice,  resulted  to  him 
nor  any  valid  groond  of  complaint 

The  court  gave  the  Jury  an  Instruction 
with  respect  to  the  discretion  vested  in  them 
should  they  find  the  defendant  guilty  of 
murder  of  the  first  degree  as  to  whether  he 
should  be  hanged  or  suffer  life  imprisonment 
It  is  unnecessary  to  set  forth  the  Instruction 
here.  It  la  the  same  lnstmcti<m  as  was 
given  word  for  word  by  the  trial  court  in 
People  V.  Rogers,  and  the  correctness  of 
wblch  was  the  subject  of  consideration  on 
an  appeal  to  this  court  in  that  case.  People 
y.  Rogers,  168  Cal.  476,  126  Fac.  143.  We 
held  there  that  the  giving  of  such  an  in- 
fttmctlon  was  not  erroneous. 

[17]  It  was  not  error  for  the  court  t"? 
deny  the  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence.  There 
was  no  showing  whatever  of  reasonable  or 
any  diligence  to  discover  or  produce  at  the 
trial  the  single  Item  of  evidence  bearing 
upon  the  Insanity  of  appellant  which  was 
claimed  subsequently  to  have  been  discover- 
ed, and  which  is  referred  to  in  the  affidavit 
of  the  mother  filed  in  support  of  defendant's 
motion. 

The  Judgment  and  order  aiq^ealed  from  are 
affirmed. 


We  cmcul-:  MBtiVlVr  J.;  HBNSHAW, 
3.;  ANGSLLOTTI,  J.;  SLOSS,  J. 

HBNSHAW,  J.  (cuicurrlng).  I  concur  In 
the  forgoing  opinion  and  Judgment  The 
(•pnditlon  of  our  law  touching  instructions  to 
the  Jury  In  the  matters  above  discussed  I 
take  it  l«le^  to  be  this:  la  geoieral,  if,  aft- 
er  th^  review  of  all  of  the  evldeaoe,  the 
Jury  entertain  a  reasonable  doubt  of  the  guilt 
of  the  defendant,  it  Is  the  Jury's  duty  to  give 
the  defendant  the  benefit  of  that  doubt  and 
to  acquit  blm.  This  doctrine  of  reasonable 
doubt  goes  not  only  to  Uie  whole  evidence 
but  equally  to  every  material  Issue  in  the 
case.  Thus,  If  upon  any  one  material  Issue 
the  Jury  entertain  such  a  doubt  their  verdict 
must  be  acquittal.  When,  however,  our  law 
says,  as  It  does  with  equal  posltlveness,  that 
when  insanity  is  relied  upon  as  a  defense  it 
must  be  proved  to  the  satisfaction  of  the 
Jury  a  preponderance  of  evidence,  there 
is  presented  an  apparent  conflict  between  the 
two  doctrines.  But  this  conflict  is  only 
apparent  When  Insanity  Is  interposed  as  a 
defense,  that  one  particular  Issue  is  re- 
moved from  the  operation  of  the  rule  of 
reasonable  doubt  It  forma  an  ezceptloD 
to  it  Our  law  Is  this:  If  the  Jury  en< 
textaln  a  reasonable  doubt  concerning  the 
proof  of  any  material  Issue  In  a  criminal 
ciise,  it  must  give  the  defendant  the  benefit 
of  that  doubt  and  acqnlt  blm,  unless  the 
particular  Issue  be  that  of  Insanity.  As  to 
this  Is&ue  a  reasonable  doubt  Is  not  sufficient 
to  Justify  an  acquittal  at  the  hands  of  the 
Jury,  bat  th^y  must  be  convinced  that  the 
defense  of  Insanity  la  established  by  a  pre- 
ponderance of  evidence.  It  would  tend  to 
clarify  our  criodnal  law  If  trial  Judges, 
where  the  occasion  arises,  would  define  this 
matter  to  the  JU17  In  8<Hne  sncb  way  as  that 
above  indicated. 

X  emcor:  SHAW,  J. 


LONG  T.  HAMMOND.    (Sac.  2170.) 
(Supreme  Court  of  California.   Dec.  15,  1914.) 

1.  tiANDLoan  Asn  Tknakt  (I  322*)— Leasj^- 

CONSTBrUCTION— BlQHTS  OF  XeSSBE. 

A  lessee  may  not  sell  or  otherwise  dispose 
of  the  lessor's  property,  unless  expressly  or 
impliedly  authorized  so  to  do  by  the  lease. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  H  1303,  1864,  1367; 
Dec.  Dig.  S  322.*] 

2.  Landlobd  and  Tknart  (S  822*)— LsAfli^ 
OonsTKUCTion— RiOHts  of  Lbssek. 

A  lease  of  a  Cam  and  enumerated  lire 
stock  for  a  rental  of  half  of  the  increase  of 
the  stock,  which  provides  that  at  the  end  of 
the  term  the  lessee  shall  surrender  the  prem- 
ises and  make  the  number  of  stock  good  and 
one-half  of  all  increase,  does  not  authorize  the 
lessee  to  sell  any  of  the  demised  stock,  but 
means  tbat  at  the  end  of  the  term  he  must  de- 


*Ht  etber  esMs  Ms  mum  loplo  and  smUob  KUHBBR  la  Deo.  Dls.  «  Am.  Dig.  K«r-Na.  8n1m  *  Rep'r  IdAmm 


Digitized  by 


Google 


528 


145  PACinC 


BSPOBTBB 


(CaL 


liver  up  that  Btoek  and  replace  any  portioii 
lost  dnriu?  the  term. 

[Ed.  Note.— For  other  eaae%  lee  Landlord 
and  Tenuit,  Oent  Die  1^  1354,  1357; 
Dec  Vig.  §  322.*] 

8.  Appeal  and  Ebbob  (f  909»)— Dieposinoji 
OF  Case  on  Appeal— Peesumptions.  • 
Where  a  lease  sued  on  by  the  lessor  was 
unambiguous  and  clearly  sustained  his  claim, 
the  court,  on  appeal  from  a  jodsment  for  the 
lessee  on  the  judgment  roll  alone,  could  not, 
to  suatain  tiie  judgment,  presume  tiiat  the 
trial  court  received  parol  evidence  to  juBtify 
It  to  constme  the  lease  so  u  to  ropport  the 
judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  IMg.  S  3675;  Dec.  Dig.  8  909.*] 

In  Bank.  Appeal  from  Superior  Court, 
Modoc  County;   Clarence  A.  Raker,  Judge. 

Action  by  J.  C.  Long  against  S.  P.  Ham- 
mond. From  a  Judgnoent  for  defendant, 
plalnUff  appeals.    Beveraed  and  remanded. 

Cornish  &  Bobnett,  of  Alturms,  for  appel- 
lant Jamison  &  Wyllo,  of  Alturas,  for  r»- 
Bpondent 

ANGBLLCXrn,  J.  This  is  an  appeal  oa 
the  Judgmfflit  roll  by  plalntlfl  tran  a  Judg- 
ment given  In  faroT  of  defendant  The  only 
qnesOcm  presented  by  the  appeal  is  wbetli- 
er,  under  ttie  terms  of  a  certain  lease  made 
by  plaintiff  to  defmdan^  defendant  bad  tbe 
rlgbt  to  sell  any  of  the  live  stock  oonstit^^ 
ing  a  part  ot  tbe  demised  proper^.  If  he 
had  no  siteh  rlgjit,  the  Judgment  must  be  re* 
versed. 

By  the  lease,  executed  Hi^  22, 1911,  plain- 
tiff leased  to  defiendant  a  tract  of  land  om- 
taining  180  acres,  together  with  all  terming 
implouents  and  maidiinery  on  ttte  premises, 
a  vagtm.  a  cart,  and  certain  hameas,  and  "4 
cows,  12  yearlings,  7  at  whUSi  are  beifers 
and  S  steers  and  one  bull,  •  •  *  7  head 
of  horses,  conslsttiv  of  8  work  horses,  1 
three  year  old  filly,  2  two  year  old  geldiikgs 
and  <»ie  yearling  Ally,"  for  the  term  of  five 
years  "for  tbe  rental  value  of  one-half  tbe 
Increase  of  said  stock ;  1 .  e.,  that  la  to  say, 
that,  at  tiie  end  ct  said  term  ot  five  years, 
the  said  lessee  shall  surrender  to  the  lessor 
the  said  premises  in  good  condltlMi,  wear, 
tear,  and  the  elements  excepted,  make  the 
numbo*  ot  stock  herein  contained  good,  and 
one-half  of  all  increase,  tf«eth»  with  all 
personal  effects,  herein  deecribed  as  going 
with  the  land  such  as  wagons,  harness,  term- 
ing implements,  eta" 

Defendant,  having  entered  into  possession 
of  the  demised  pnverty  s«ne  time  prior  to 
the  commencement  of  this  action  (April  18, 
191^,  sold  the  bull,  three  bead  of  two  year 
old  steers,  and  four  horses  fbr  tbe  sum  '*ot 
about  |240,"  and,  as  admitted  by  the  piead- 
ings,  appropriated  the  proceeds  to  bis  own 
use.  The  lower  court  ctmcluded  tiiat,  under 
the  terms  ot  tbe  lease  which  we  have  sub- 
stantially set  forth,  defendant  was  author- 
ized to  sell  such  pn^rty. 

[t,  2]  We  are  unable  to  find  in  the  provl- 


stems  of  the  lease  anr  an13i(n1zatlon  to  de- 
fendant to  sell  any  of  the  demised  property 
belonging  to  plalntlfl.  We  have  here  a  lease 
of  certain  specified  real  and  personal  prop- 
erty, Including  certain  Uve  stock,  for  the 
term  ct  five  years,  the  rental  presi^bed  be* 
Ing  "one-half  of  tbe  Increase  of  said  stock," 
with  covenants  relative  to  the  return  of  tbe 
pnqiierty  at  tiie  explntim  of  the  term.  No 
authority  rests  in  a  lonee  to  sell  or  other* 
wise  dispose  ct  tbe  lessor's  pn^wr^,  unless 
there  be  express  provision  therefor  in  the 
lease,  or  unlen,  by  fair  implication  ftom 
the  terms  of  the  lease,  sudi  autfaorltr  may 
be  Inferred.  Certainly  no  mA  express  pro- 
vision was  here  contained,  and  there  Is  no 
basis  at  all  for  any  tilaim  that  audi  avtiior* 
Izatioa  may  be  inferred,  except  In  so  ter  as 
such  claim  may  be  based  on  the  provlaloo 
that  at  the  end  of  the  term  tin  lessee  shall 
surrender  the  premises,  farming  Implem^ts, 
etc.,  and  "make  the  number  of  stock  herein 
contained  good."  To  oar  minds  this  provi- 
sion furnishes  no  sofflcient  basis  for  any 
8U<^  claim.  Obrionaly  It  was  imerCed  tor 
the  purpose  of  requiring  tbe  lessee  to  replnce 
wusb.  of  the  stock  as  ml^t  die  or  ta  aoma 
way  be  lost  during  the  term.  He  most  bnr 
the  loss  and  return  all  of  the  stodt  leased* 
tt^tiier  with  one-half  of  the  ineiease  there- 
of, making  good  by  replacing  the  same  any 
portion  of  the  stodc  that  may  have  been 
lost  during  the  term.  This,  in  oar  ^Antoo, 
la  the  only  zeasonable  omutmcUoa  to  be 
given  to  the  tengnagw  ot  tbe  lease.  It  is 
to  be  observed  that  the  only  rental  prescrib- 
ed la  me-faaU  at  the  Increaae  of  the  live- 
stock that  ma  .demised.  This  nscessarlly 
cwtemplates  a  retention  of  the  very  Ure 
stock  demised.  Under  defendant's  theory,  he 
might  seU  aU  of  tin  Uve  stock,  for  iC  he 
(an  s^  any  be  can  sell  all,  and  rtfiala  teom 
replacing  any-  of  the  same  uotU  the  tennlna- 
tion  of  the  lease,  thus  practically  depriving 
the  lessor  at  roital  altogether.  We  see  no 
warrant  in  the  language  of  tin  toaos  for  tin 
construction  placed  up(m  it  by  defendanb 

[9]  There  Is  nothing  In  this  case  wamnt- 
ing  the  assumption  that  the  trial  court  may 
have  received  pared  evidence  sufficient  to 
justify  it  in  construing  the  lease  as  author- 
ising tbe  lessee  to  sell  any  of  the  stock  de- 
mised. To  our  minds  there  Is  no  such  am- 
biguity In  the  language  used  with  lecard  to 
any  matter  involved  in  this  appeal  as  to 
have  justified  a  resort  to  panA  evidence  to 
show  that  it  was  intended  to  give  the  lessee 
authority  to  sell  any  of  the  demised  pn^h 
erty.  There  is  no  question  in  the  ease  as 
to  the  meaning  of  any  or  all  <tf  tin  wmds 
used  in  'the  prtivlslon  requiring  the  lessee 
to  "make  the  number  of  stock  herda  con- 
tained good,"  and  nether  par^  disputes  that 
tbe  words  were  used  "In  tb^  primary  and 
general  acceptation."  Code  Civ.  Proc.  1 1861. 
The  question  is  whether,  when  taken  as  so 
used,  they  can  be  held  to  imply  a  power  of 
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sale  In  the  lessee.  The  finding  of  fact  of  the 
trial  court,  taken  tn  connection  with  its  con- 
claslons  of  law,  are  consistent  only  with  the 
theory  that  it  concluded  purely  as  a  matter 
of  law  from  the  provisions  of  the  lease  alone^ 
which  to  our  minds,  are  plain  and  unam- 
biguous, that  the  lessee  had  the  right  under 
the  lease  to  sell  the  property  that  he  has 
disposed  of. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings  not  ineon- 
Blstent  with  the  views  herein  expressed. 

We  concur:  SLOSS,  J, ;  SHAW,  J. ;  MEL- 
TIN,  J.;  LOBIQAN.  J. 


HIGUISIIA.  T.  COBEA.  (S.  F.  638D 
(Snpreme  Coart  of  Calilomla.  Dec  VS, 

L  JuDOMEMT  4  748*>— Skb  Judicata— Riqht 
TO  WAagmtwi— Action  to  Quibt  Titia. 
In  an  action  to  quiet  title  to  a  strip  of  land 
over  which  defendaut  claimed  an  easement  for 
a  roadway,  a  judgment  in  a  previous  action 
between  tiie  same  parties,  dedbtring  that  de- 
fendant was  entitled  to  each  easement,  which 
jodcmrat  was  affirmed  on  appeal,  was  con- 
dudve  as  to  the  rights  of  the  parties  in  the 
present  action. 

[Ed.  Note. — For  other  caaen.  aee  Judsment. 
Gent.  Dig.  H  1262,  1258,  1375-1277.  1284; 
Dec.  Dig.  8  fl3.*]^ 

2.  QdIETINO  TITU  (I  44*)— EVIDKNCB— FOB- 

UEB  Judgment.. 

In  an  action  to  quiet  title  to  land  over 
iriiicb  defendant  claimed  an  easement  for  a 
loadway,  a  jndnnent  rendered  in  a  previous 
action  between  the  same  parties,  and  declaring 
that  defendant  waa  entitled  to  such  easement, 
was  admbrible  in  evidence  aS  proof  ot  defoid- 
ant's  right  to  the  easement 

{Bd.  Note.— IVff  ftthtfr  oawa,  see  QaieUng 
Title.  Cent  Dig.  H  8&-82;  Dec  Dig.  |  44.*] 

Department  1.  Api)eal  from  Superior 
CodTt,  Santa  Clara  County,  John  E,  Rich- 
ard:), Judge. 

Action  by  Bernardo  Hlguera  against  Frank 
Corea.  From  Judgment  for  defendant,  deni- 
al of  new  trial,  and  denial  of  motion  to  set 
aside  the  judgment  as  contrary  to  the  find- 
ings, plalntlfC  appeais.  Affirmed. 

William  B.  Hardy,  of  San  Joee^  for  appel- 
lant WUUun  H.  Johnwni,  of  Ban  Joa^  tat 

SHAW,  J.  Tbo  CMiplalnt  of  the  plalntUf 
ititeB  a  eauu  of  actloii  to  qnist  plataiturs 
title  to  a  tract  ot  land.  The  prayer  Ja  that 
tbe  defendant  be  required  to  set  fortb  the  In- 
tenst  he  ctalms  tber^,  and  Gbat  tlis  same  be 
adjudged  void.  Tbe  defendant  answered,  al- 
le^g  that  be  was  the  owner  of  an  easement 
orer  the  land  claimed  by  the  plalntUT,  con- 
sisting of  a  roadway  leadtog  from  the  detod- 
snts  land  across  tbe  plaintiffs  land  to  a  pub- 
lic highway.  Judgment  was  given  for  tbe 
flefendant,  declaring  hfm  to  be  the  owner  of 
said  easement.  Plaintiff  appeals  from  tbe 
Jndgment,  alw  from  an  order  denying  bis 


moti<m  for  a  new  trial,  and  from  an  order 
denying  bis  motion  to  set  aside  the  judgment 
as  contrary  to  the  findings. 

On  the  trial  the  defendant  introduced  In 
evidence  the  record  of  a  previous  action  by 
Frank  Corea  against  Bernardo  Hlguera, 
wherein  judgment  waa  given  in  favor  of 
Corea,  declaring  that  he  was  entitled  to  the 
Identical  easement  over  Higuera's  land  that 
Is  here  In  controversy.  An  appeal  was  taken 
In  that  case  to  this  court  and  the  Judgment 
therein  was  affirmed  on  April  29,  190S.  150 
Cal.  451,  95  Pac.  882,  17  L.  H.  A.  (N.  S.)  lOlS. 
The  amended  complaint  in  the  present  ac- 
tion was  filed  September  29,  1911,  and  the 
trial  was  had  in  the  following  December. 
The  description  of  the  roadway  in  the  judg- 
ment in  the  former  action  was  in  somewhat 
general  terms.  The  court  here,  however, 
found  that  the  roadway  therein  described 
was  identical  with  that  described  In  the  de- 
fendant's answer  herein. 

[1,2]  The  plaintifl  claims  that  tbe  evi- 
dence is  insufficient  to  show  that  defendant 
had  title  to  the  easement  in  question.  We  do 
not  think  it  necessary  to  set  out  the  evi- 
dence in  fulL  While  it  Is  somewhat  conflict- 
ing, there  is  ample  evidence  to  show  the 
dcrcndant's  right  thereto,  as  adjudged  by  tbe 
court,  and  that  without  aid  from  the  proba- 
tive effect  of  the  former  judgment  That 
judgment  Is,  In  -itself,  conclusive  of  the 
rights  of  the  parties  in  this  action.  The 
finding  that  the  description  of  the  roadway 
In  the  former  action  is  Identical  with  the 
description  in  this  action  is  not  attacked  by 
the  plaintiff  In  his  briefa  As  we  tinder- 
stand  his  argument.  It  is  that  the  former 
judgment  is  Inadmissible  In  evidence  in  this- 
action  In  proof  of  the  defense  alleged,  be- 
cause that  matter  had  been  adjudicated  and 
cannot  be  Introduced  in  evidence  in  another 
action  tQv<^vbig  the  same  right.  No  dis- 
cussion la  necessary  to  dispose  of  this  argu- 
ment. Practically  the  sole  purpose  of  resort- 
ing to  courts  for  a  judgment  establishing  a 
r^ht  Is  to  furnish  tbe  party  with  a  record 
on  which  he  can  rely  as  c<mclualre  proof 
of  his  right  whenever  It  Is  again  disputed. 
It  was  not  necessary  to  set  up  the  jndgment 
In  tbe  previous  action  as  a  former  adjudica- 
tion. It  could  be  introduced  In  evidence  as- 
proof  of  the  right  of  the  defendant  to*  the 
easement  alleged  In  his  answer. 

The  Judgment  and  order  are  affirmed. 

We  concur:  ANGBI4LOTTI,  X;  SLOSS.  J. 


SCOTT  V.  McPHEBSON.    (L.  A.  8S36.) 

(Supreme  Oourt  of  California.   Dec  14, 1914.) 

1.  Uasier  and  Sebvant  (J  264*)— Injdbt  to 
Skbvaht— Px.sADina— Vabiahce. 

Under  a  complaint,  in  a  servant's  action 
for  personal  injury,  alleging  negUgence  in  fail- 
ing to  provide  a  safe  pTaoe  to  woi^,  proof  of 
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negligeoce  of  a  fellow  servant  was  a  material 
variance. 

[Ed.  Note. — For  other  case;^  see  Master  and 
^mtat,  Cent.  Dig.  H  861-876;  Dec.  Dig.  | 

2.  PiXADiKO  (5  237*)  ~  Amendment  —  Same 
Cause  of  Action. 

Under  Code  Civ.  Proc.  §  469,  providing 
that  no  variance  is  material  unless  it  has 
actually  misled  the  adverse  party,  and  that 
even  then  the  court  may  order  the  pleadings 
to  be  amended  on  terms,  where  the  complaint, 
in  a  servant's  action  for  injury,  was  based  on 
n^ligence  in  not  furnishing  a  safe  place  to 
work,  and  the  only  proof  was  negligence  of  a 
fellow  servant,  in  view  of  St.  1911,  p.  796,  } 
1,  declaring  negligence  of  a  fellow  servant  to 
b«  DO  defense  to  a  servant's  actiop  for  injury, 
the  court  could  allow  an  amendment  1^  adding 
allegations  of  negligence  of  a  fellow  eervant, 
since  the  cause  of  action  was  not  changed 
thereby;  St.  1911,  p.  790,  §  1,  having  taken 
away  the  defense  of  fellow  servant's  negligence. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  IS  603-619;  Dec.  Dig.  |  237.*} 

3.  PUCADINQ  (i  239*)— A]IBKDHSKZ^TEBU»— 

CONTJNUANOB. 

In  a  servant's  action  for  personal  injury, 
where  he  pleaded  failure  to  supply  a  safe  place 
to  work,  and  he  was  allowed  to  amend  to  con- 
form to  proof  by  charging  negligence  of  a  fel- 
low servant,  the  defendant  was  entitled  to 
meet  the  new  allegations  by  demurrer  and  an- 
swer and  to  any  time  reasonably  necessary  to 
enable  him  to  obtain  available  evidence  material 
to  them. 

{Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  8S  626-636 ;  Dec.  Dig.  f  239.*] 

4.  Masteb  AND  Sebvant  (6  281*)— Pebsonal 

InJUBT— GONTRIBUTOBT  NboLIQENOE. 

In  a  servant's  action  for  injury  from  a 

ftiece  of  steel  dropped  by  a  fellow  serVant  work- 
up on  an  upper  story,  evidence  held  to  sus- 
tain a  finding  that  plaintiff  was  not  guilty  of 
contributory  negligence. 

[Ed.  Note.~For  other  oases,  see  Master  and 
Servant,  Cent  Dig.  H  987-096;  Dec.  Dig.  { 
281.*] 

6.  Damaqeb  (§  173*)— Impaibment  of  Eabn- 

IJJG  Capacity— Evidence. 

In  a  servant's  action  for  personal  injury, 
evidence  whether  he  had  any  means  by  which 
he  could  support  himself  and  family  other  tban 
his  daily  labor  was  incompetent  to  show  that 
he  did  not  have  some  other  occupation  which  he 
might  follow  if  bis  shoulder  was  lame. 

[Ed.  Note.— For  other  cues,  see  Damages, 
Cent  Dig.  ff  490-492,  501;  Dec.  Dig.  |  m.*] 

6.  Appeal  and  Ebbob  ({  1054*)— Habuless 
Ebbob— Admission  of  Evidence. 

Such  error  was  harmless,  where  the  court, 
trying  the  case  without  a  jury,  did  not  consider 
the  plaintiff's  financial  condition  or  his  obli- 
gation to  support  others  in  fixing  the  amount 
of  damages. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4185,  4186;  Dec.  Dig.  { 
1054.*] 

Department  1.  Appeal  from  Superior 
Court,  San  Diego  County;  W.  A.  Sloane, 
Judge. 

Action  by  James  H.  Scott  against  W.  E, 
HePheraon.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Lewis  B.  Kirby  and  J.  T.  Heed,  both  of 
San  Diego,  for  appellant.  Young  0.  Baric- 
bart.  of  San  Diego,  for  re^nd^t 


ANGELLOTTI,  J.  Plaintiff  brought  this 
action  to  recover  damages  alleged  to  bave 
been  suffered  by  him  by  reason  of  injuries 
received  while  working  for  defendant  in  tbe 
construction  of  a  building.  The  case  was 
tried  by  the  court  without  a  Jury.  Judg- 
ment was  given  In  favor  of  plaintiff  for  tbe 
sum  of  $400.  Defendant  appeals  from  such 
judgment  and  from  an  order  denying  his  mo- 
tion for  a  new  trlaL 

On  November  6,  1911,  plaintiff  was  work- 
ing for  defendant  as  a  carpenter  and  labor- 
er In  the  construction  of  this  building,  aud 
at  the  time  of  the  accident  was  working  in 
an  air  well  about  3^  feet  deep  and  0^  feet 
wide.  Tbe  building  had  been  constructed 
one  story  above  the  street  level,  and  on  the 
upper  floor  several  men  employed  by  defend- 
ant In  the  construction  of  this  building  were 
working.  One  of  these  men,  T.  B.  Thompsou, 
was  engaged  la  cutting  off  the  ends  of  pro- 
jecting steel.  He  was  using  a  saw  for  this 
purpose.  Having  used  tbe  saw  on  an  end 
projecting  over  the  air  well,  and  not  being 
able  to  detach  it  with  his  hand,  he  struck:  it 
with  a  hand  axe,  thereby  breaking  It  off  aud 
causing  It  to  fall  some  20  feet  to  where 
plaintiff  was  working  in  the  alf  well.  The 
piece  thus  detached  was  from  6  to  8  Inches  in 
length  and  from  one-half  to  flve-elghths  of 
an  Inch  in  thickness.  It  struck  plaintifT  on 
the  left  shoulder,  causing  a  fracture  of  the 
acromion.  There  was  testimony  sufficient  to 
support  a  conclusion  that  the  plaintiff  was 
thereby  prevented  from  following  his  avoca- 
tion for  a  short  time,  and  that  use  of  tbe 
arm  would  be  permanently  impaired  to  a 
slight  degree. 

[1,2]  1.  The  only  negUgenoe  on  the  part 
of  the  defendant  alleged  in  the  original  com- 
plaint, which  was  unverified,  was  that  de- 
fendant bad  failed  to  provide  plaintiff  with  a 
safe  and  proper  place  in  which  to  work.  The 
answer  contained  a  general  denial  of  all  the 
allegations  in  the  complaint,  and  set  up  as 
defense  contributory  negligence  on  the  part 
of  plaintiff,  and  that  the  Injury  was  caused 
by  tbe  negligence  of  a  fellow  servant  of 
plaintiff.  At  the  close  of  plalnttfTs  case,  de- 
fendant moved  for  a  nonsuit,  upon  the 
ground,  among  others,  that  plaintiff  had 
shown  no  such  negligence  on  the  part  of  de- 
fendant as  was  alleged  In  the  complaint. 
Tbe  trial  judge  very  correctly  took  this  view 
of  the  matter,  saying  substantially  that  the 
only  negligence  shown  by  the  evidence  in- 
troduced by  plaintiff  was  that  of  Thompson, 
a  fellow  servant  of  plalntlfL  He  further 
stated  substantially  that,  If  such  negligence 
on  the  part  of  Thompson  was  alleged  In  the 
complaint  as  the  cause  of  plaintiff's  injury, 
defendant  would  be  liable  therefor  to  plain- 
tiff, if  the  proof  sustained  the  allegation.  In 
this  the  trial  judge  correctly  stated  the  law, 
in  view  of  the  provisions  of  the  act  relative 
to  liability  of  employers  for  Injuries  or  death 
sustained  by  their  employes,  etc.,  approved 
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April  8, 1911  (Stats.  1911,  p.  796).  which  was 
In  foice  at  the  time  of  the  accident  That 
act  provided.  In  section  1,  that  It  shall  not 
be  a  defense  that  the  Injnry  was  caused  In 
whole  or  In  part  by  ttie  want  of  ordinary  or 
reasonable  care  of  a  fellow  servant.  He 
therefore  permitted  plaintiff  to  amend  his 
complaint  by  adding  allegatlona  in  this  be- 
half, and  denied  the  motion  for  a  nonsolt 
A  demurrer  to  the  ocon^int  as  amended  was 
overmled,  and  the  original  answw  was  al- 
lowed to  stand  as  an  answer  to  the  com- 
plaint as  amended.  A  oontlnnance  asked  for 
by  defendant  in  view  of  the  amendment  was 
ntaaeii,  but  the  court  expressly  stated  to 
defeodanf a  comisel  that  if  it  was  made  to 
appear  that  a  continuance  was  necessary  to 
enable  defendant  to  obtain  the  attendance  of 
witnesses  to  meet  the  allegations  thus  added 
to  the  complaint,  a  continuance  would  be 
Sranted. 

There  was  no  error  on  tiie  part  of  the  court 
aa  to  any  of  Uiese  matters.  The  cause  of 
action  was  in  no  way  changed  by  the  amend- 
mait.  The  action  was  one  for  damages  for 
a  personal  injury  suffered  because  of  the  neg- 
ligence of  defendant  There  was  a  variance 
b^ween  the  allegations  and  the  pnxtf  as  to 
what  the  negligence  of  the  defendant  was 
In  the  matter.  Instead  of  being  bis  failure 
to  provide  a  safe  and  suitable  place  for  plain- 
tllf  to  work  in,  it  'was  his  negligence  in  the 
matter  of  detaching  the  end  of  the  steel 
rod  and  allowing  it  to  fall  upon  plaintUt  In 
the  place  w^re  he  was  working,  for,  under 
the  act  to  which  we  have  referred,  Thomp- 
iHni'8  negligence  was  his  negligence.  The 
trial  court  had  the  right  to  order  the  com- 
iriatnt  to  be  amended  upon  such  terms  as 
might  be  Just  Section  4C»,  Oode  Cdv.  Proc. 

[a]  Of  course  defendant  was  entitled  to 
meet  the  new  allegations  by  demurrer  and 
answer,  which  he  did,  and  also  to  any  time 
reasoDably  necessary  to  enable  him  to  obtain 
available  evidence  material  to  the  issue  of 
Thompson's  negligence.  No  showing  of  the 
oecexsity  for  any  continuance  was  attempted 
to  be  made,  although  the  trial  judge  ex- 
pressly stated  that  the  continuance  would  be 
ranted,  if  such  a  showing  were  made.  It  is 
to  be  bonie  in  mind  that  defendant  had 
alleged  In  his  answer  as  a  defense  substan- 
tially the  matters  set  up  by  the  amendment. 
It  Is  not  suggested  even  now  that  defendant 
was  not  able  to  procure  or  did  not  procure 
and  Introdoce  all  the  evidence  that  he  desir- 
ed to  introduce  on  this  issue. 

[4]  2.  It  does  not  appear  to  be  disputed 
in  appellant's  brief  that  the  evidence  Intro- 
duced by  plaintiff  was  sufficient  to  support 
t  conclusion  that  Thompson  was  negligent  in 
the  matter  of  detaching  the  end  of  the  steel 
rod.  We  are  of  the  opinion  that  it  was  suf- 
ficient for  this  purpose.  It  is  urged,  how- 
«Ter,  that  plaintiff  was  guilty  of  contributory 
negUgence  in  tliat  by  the  exercise  of  rea- 
sonable care  for  his  own  safety,  he  would 
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have  perceived  the  dai«er  of  Us  situation 
and  guarded  himself  from  injury.  We  are 
of  the  opinion  that  the  omclusion  of  the 
trial  court  tliat  plaintiff  was  not  guilty  of 
contributory  negligence  at  all  is  fully  sus- 
tained by  the  evidence.  Apparently  he  had 
no  reason  whatever  to  imagine  that  any 
workman  above  blm  would  negligently  allow 
a  substance  capable  of  injuring  him  to  fall 
upon  him.  He  had  the  right  to  assume  that 
the  workmen  above  would  exercise  reason- 
able care  for  the  safety  of  those  below  from 
injury  at  their  hands.  It  did  not  follow  from 
the  fact  that  Thompson  was  oigaged  in  saw- 
lug  off  the  ends  of  these  steel  rods  that  he 
would  allow  the  portion  deteched  to  fall  to 
the  ground,  and  plaintiff  had  no  notice  or 
means  irf  notice  of  any  threatened  danger. 

[6,  •]  a  On  the  examination  of  plaintiff,  he 
was  asked  by  his  counsel  as  follows: 

"I  wUl  ask  jou  If  yoa  bave  any  support 
otberwiae,  for  yourself  nnd  those  dependent 
upon  yon,  than  your  dnily  labor?" 

This  was  objected  to,  and  plaintiff's  coun- 
sel explained  his  question  as  follows: 

"I  ask  if  he  had  any  other  means  ot  revenue 
by  which  he  could  support  himself  and  fomily 
other  than  that  of  his  daily  labor." 

The  objection  was  overruled,  and  tlie  wit- 
ness answered:  "Xo,  sir."  The  trial  judge 
expressed  the  vlCw,  in  regard  to  anotlier  ques- 
tion of  somewhat  like  nature  immediately 
foUowlDg  this,  that  the  testimouy  was  com- 
petent for  the  purpose  of  showing  that  he  did 
not  have  some  other  occupation  that  be 
might  follow  if  Ms  shoulder  was  lame.  This 
appears  to  have  beeu  the  sole  reason  of  ,the 
Judge  in  admitting  such  evidence,  lie  had 
Just  previously  sustained  objections  to  such 
questions  as,  "How  large  Is  your  familyV" 
and  "Have  you  any  children  residing  with 
you  in  San  Diego?"  We  think  the  objection 
to  the  question  above  set  forth  should  have 
been  sustained.  It  had  no  bearing  on  the 
matter  suggested  by  the  Judge  and  was  ir- 
relevant and  Immaterial  to  any  issue  in  the 
case.  But  we  think  it  Is  manifest  from  the 
record  that  tlie  trial  Judge  did  not  consider 
the  financial  condition  of  plaintiff  or  the  ob- 
ligation of  support  of  others  incumbent  on 
him  as  matters  to  be  considered  in  fixing  the 
amount  of  damage.  It  is  to  be  borne  in  mind 
that  the  action  was  tried  by  the  court  with- 
out a  Jury.  The  cases  cited  by  appellant  are 
cases  in  which  the  Jury  was  substantially  in- 
structed by  the  court  that  It  could  consider 
the  flnandal  condition  of  the  plaintiff  as  an 
element  in  determining  the  amount  of  dam- 
ages. We  cannot  conceive  that  any  injury  re- 
sulted to  defendant  by  reason  of  tlie  admis- 
sion of  this  evidence,  and  most  boAd  that  the 
error  was  without  prejudice. 

The  Judgment  and  order  denying  a  new 
trial  are  affirmed. 

We  concur:   SHAW,  J.;  SL0S8,  J. 
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OALB  T.  TUOLUMNE  COUNTI  WATER 
CO.   (Sac.  2232.) 

(Snpreme  Coart  of  California.  Dee.  18,  1914.) 

L  CONTKMPT    (§    66*)  —  JUDGUXST  <W  COM- 
TEMPT— APPEA  LABILITT. 

Under  Code  Civ.  Proc.  {  1222,  declaring 
that  Judgments  and  orders  of  the  court  or  jndge 
made  in  cases  of  contempt  are  final,  a  judnnent 
adjudging  one  guilty  of  contempt  for  vioTating 
a  perpetual  injunction  is  not  reviewable  b;  ap- 
peal, though  the  court  acted  witiiout  jurisdic- 
tion. 

[Ed.  Note.--For  other  caaea.  Me  Oimtempt, 
Cent.  Dig.  IS  213-216.  2^^-^;  Dw.  Dig.  1 
66.*] 

2.  JUDOHBNT    (I    678*)  —  CONCLUaiVENBBB — 

Pabtiu  Bound— Sucoessobs  im  Intebkst. 
Under  Code  Civ.  Proc.  {  1908,  providing 
that  a  judgment  is  concliuive  between  the  par- 
ties and  their  snccesMrB  in  interest  by  title  anb- 
sequent  to  the  judgment,  a  guccesaor  in  interest 
of  the  original  defendant  in  a  suit  involving 
water  rights  is  bound  by  the  judgment  roiderea 
prior  to  the  transfer  of  the  intereat 

[Ed.  Note.— For  other  caaea,  aee  Judgment, 
Cent.  Dig.  H  110S-1199,  1221;  Dec.  Dig.  $ 
678*] 

8.  COUBTS  (|  62*)--JUBISDIOTIOH— EBTABUSK- 
HENT  OF  StrPEBIOR  COUBTS. 

Under  Const,  art  22,  i  3,  aholishing  dla- 
trict  courts  and  providing  for  the  transrer  of 
records,  books,  papers,  and  proceedings  to  the 
-superior  courts  created,  and  declaring  that  the 
superior  courts  shall  have  the  same  power  and 
Jurisdietlon  over  them  as  if  th^  had  heen  in 
the  first  instance  commenced,  med,  or  lodged 
therein,  a  violation  in  1914  of  a  perpetual  in- 
junction granted  by  the  district  court  in  1870  Is 
a  contempt  of  the  superior  court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  8S  1S4-192;  Dec  Dig.  {  52.*] 

4.  GONTBCFT  a  48*)— YlOUTION  OF  IRJUNO- 

noiT  — PBOOiXDXKOft— Pabit  Bntitlbd  to 
Initiate. 

One  who  acquires  property  of  a  plaintiff 
who  has  obtained  a  judgment  establishing  water 
rights  thereby  acquires  the  rights  eatablisbed 
by  the  judgment,  and  may  initiate  contempt 

firoceedlngs  for  a  violation  of  a  perpetual  in- 
unction. 

[Ed.  Note. — For  other  cases,  aee  Contempt, 
Cent  Dig.  U  125-127 ;  Dee.  Dig.  1  48.*] 

5.  CoKTEicPT  (I  96*)— Violation  of  PEEPirr- 
UAL  Injunction- Appealabiott  of  Judo- 

ICBWT— OONSTITUnONAt  PBOViaiON»— "InDE- 
FBHDBHT  PBOCEBDINO"~"Ca8E  IN  EQUITT." 
A  contempt  proceeding,  though  arising  In 
a  case  in  equity  based  on  a  violation  of  a  per- 
petual injunction,  is  an  "indeimtdetit  proceed- 
ing," and  is  not  a  "case  in  equity,"  within 
Const,  art.  6,  S  4,  providing  for  an  appeal  in 
all  cases  in  equity. 

[Ed.  Note.— For  Oflier  oasea,  aee  Contempt, 
Cent  Dig.  U  218-21S,  223-m;  Dec.  Dig.  8 
66.*] 

«.  Contempt  (J  66*)— Judgment  — Appeai.a- 

BILITT— STATOTOBT  PBOTISIONS. 

Code  Civ.  Proc  1  963,  proriding  for  an 
appeal  from  a  special  order  after  final  Judgment, 
is  general,  and  is  controlled  by  section  1222, 
providing  tliat  judgments  and  orders  in  con- 
tempt cases  arc  final,  and  does  not  authorize  an 
appeal  from  a  Judgment  of  contempt  for  a  vio- 
lanon  of  en  InJnnctirai. 

[Ed.  Note.— For  other 
Cent  Dig.  H  218-216,  223-^;  Dec  Dig.  | 
66.*] 


7.  Contempt  (f  66*)  — Judgment— Appeal- 
ability— Statutoet  Pbovjsions. 

Code  Civ.  Proc.  |  1222,  making  judgments 
and  orders  in  cases  of  contempt  final,  makea 
no  distinction  between  direct  and  conatrnctire 
contempts  as  to  the  right  of  appeal. 

[Ed.  Note.— For  other  cases,  see  Contempt 
Cent  Dig.  gg  213-215,  223-237 ;  Dec.  Dig.  | 
68.*] 

8.  Contempt  (i  66*)  —  Appeal  —  Statutobt 
Pbovisionb— Validitt. 

Code  Civ.  Proc  {  1222,  making  Jadgmcnta 
in  contempt  cases  final,  construed  to  deny  a 
right  of  appeal  in  cases  of  constructive  con- 
tempt, is  not  unconstitutional,  for  the  Constitu- 
tion does  not  expressly  or  lu^Mly  give  a  right 
of  appeal  in  audi  caaea. 

[Ed.  Note.— For  other  casea.  aee  OoDtempt, 
Cent  Dig.  H  2ia-215,  2^^;  Dec.  Dig.  | 
66.*] 

0.  Contempt  Q  66*)  — JuDaHEZiT— Affeai^ 

ABILITT. 

A  judgment  adjudging  one  guilty  of  con- 
tempt tta  violating  an  iBjvnotion  against  di- 
verting waters,  granted  in  a  suit  determining 
title  to  the  waters  diverted,  does  not  determine 
title  to  the  waters,  and  Is  not  appealable  on  the 
ground  that  the  Jodgment  determined  title. 

[Ed.  Note.— For  otbCT  eaae%  aee  Omtempt 
Cent  Dig.  H  213-216,  223-^7;  D«b  Dig.  1 
66.*] 

In  Bank.  Appeal  from  Superior  Gonrt, 
Tuolumne  County;  G.  W.  Mcol,  Judge. 

Proceedings  by  Anna  A.  Freitas,  as  succes- 
sor to  O.  P.  Oale,  for  the  punishment  of  tbe 
Sierra  &  San  Francisco  Power  Company  as 
successor  to  Tuolumne  County  Water  Com- 
pany, for  contempt  of  court  for  Tlolating  an 
injunctloQ.  I'lom  a  Judgment  adjudging  de- 
fendant guilty  of  contempt,  it  appeals.  Dis- 
missed. 

OUdEerlng  A  Ongorr  and  DonaU  X.  La- 
mont,  aU  oC  Ban  VvandMO,  txa  appellant  J. 
P.  QfJMmt  of  Ban  FnuKiboo.  tost  ravondeot. 

SULLIVAN,  O.  3.  Motion  to  dismiss  ap> 
peal  from  judgment  adjudging  appeUant 

guilty  of  contempt. 

In  February,  1870,  O.  P.  Gale,  the  owner 
of  a  certain  water  ditch  and  water  rights  in 
Tuolumne  county,  commenced  an  action  in 
the  district  court  of  the  Fifth  judicial  district 
of  this  state  in  and  for  the  county  of  Tuo- 
lumne, against  tbe  Tuolumne  County  Water 
Company  (hereinafter  called  the  "Water  Com- 
pany") to  enjoin  the  company  from  diverting 
waters  from  Mormon  creek.  In  September, 
1870,  a  Judgment  In  favor  of  plaintlCF  was  en- 
tered In  the  district  court,  by  tbe  terms  of 
which  the  defendant  and  Its  agents,  employes, 
and  servants  were  perpetually  "enjoined.  In- 
hibited, and  restrained  from  Interfering  with 
tbe  natural  waters  of  Mormon  creek  and  its 
tributaries  above  the  head  of  plaintiff's  dltcb, 
so  as  to  prevent  bald  water  from  coming  to 
the  bead  of  plalntllTs  dltcb,  unless  defendant 
turned  out  to  plaintiff  an  amount  of  water 
equivalent  to  tbe  natural  water  of  said  Mor^ 
mon  creek."  On  appeal  the  Judgment  was 
affirmed.    Subsequently  Anna  A.  Freitas  ac- 
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quired  from  Qale  his  ditch  and  water  rights 
involved  lu  the  action,  and  the  Siena  &  San 
FvancUKW  Power  Company  (hereinafter  called 
the  "Power  ComiHuiy")  ancoeeded  to  all  of 
the  property  rights  and  bnaluesa  of  the  water 
company.  The  defendant  at  the  time  the  ac- 
tion waa  oommenced  and  determined  was  en- 
gaged In  collecting  waters  In'  the  vicinity  of 
Mormon  creek  and  s^ng  thp  same,  and 
using  said  credc  and  its  tributaries  and  the 
waten  thereof  in  the  conduct  ot  lie  business. 

On  September  26,  1913,  Anna  A.  Frdtas 
filed  In  the  superior  court  of  Tuolumne  coun- 
ty her  oiDdaTit,  In  wfaldi  abe  alleged  that  the 
powor  company  bad,  at  divers  times  in  1812 
and  IfKLS,  "wrongfully  violated  Oie  terma, 
cooditlona,  and  provisions  of  said  Judgmoit 
and  decree  and  perpetual  injunction,  with  the 
Intent  th^  and  there  to  violate  the  samc^ 
etc.,"  by  diverting  the  waten  of  UoroMm 
credc  and  Its  tributaries.  She  also  alleged 
that  she  had  sulfered  great  and  Irr^rable 
injury  by  the  diversion  of  the  waters  to 
whltA  die  was  entitled,  to  her  damage  in 
the  sum  <a  $5,000;  Upon  her  affidavit  an 
order  waa  issued  and  served  np<m  the  power 
company,  requiring  It  to  show  cause  why  it 
should  not  be  punished  t<a  contempt  for  tIo- 
latiag  the  Injunction.  On  the  hearing  of 
the  order  to  show  cause,  the  diarging  affida- 
vit was  amended  in  some  respects ;  the  most 
impoitant  ameudment  being  that  at  all  times 
In  iQVi  and  191S  the  power  company  "bad  no- 
tice of  and  was  bound  by  sold  jndgm^t  and 
decree  and  perpetual  Injunction." 

In  Its  answer  to  the  amended  affidavit  the 
power  company  did  not  deny  this  allegation, 
but  denied  that  it  bad  in  any  manner  violat- 
ed the  Injunction,  and  also  denied  that  Anna 
A.  EWtas  bad  suffered  any  injury  or  dam- 
age. On  tte  bearing  of  the  order  to  show 
cause,  oral  and  documentary  evldttice  was  In- 
trodnosd.  Up<m  the  conelucdon  of  ttie  faear^ 
ing  the  conrt  adjudged  that  the  power  com- 
pany bad  at  divers  times  In  August  and  Sep- 
tember. 1018,  "willfully  and  Intentionally  dls- 
obeyed  and  violated  the  terms,  ptovlslons, 
and  mandates  of  the  ja<:tement  and  decree 
and  perpetual  injunctkm  made,  given,  and  en- 
tered in  said  district  court  on  September  16, 
18T0,  as  aforesaid,  and  that  by  reason  thereof 
the  said  Sierra  &  San  Frandsco  Power  Com- 
pany, a  corporation,  is  guilty  of  contempt  of 
the  anUiorl^  of  aald  district  court  and  of 
this  court,  the  sncoessor  thereof  as  charged." 
As  pnnishment  tor  ita  contempt  ttie  court 
fined  tbe  power  company  $600.  It  appears 
tnm  the  evldraice  and  judgment  in  the  con- 
tempt proceeding  that  the  bprlngfleld  Tunnel 
ft  Develotmient  Company  (hereinafter  called 
the  "Springfield  Company")  carried  on  min- 
ing operations  In  close  proximity  to  Mormon 
creek,  at  a  point  above  the  bead  of  the  Frel- 
tas  dltdi;  that  in  its  operations  It  sunk 
shafts,  lan  tunnels,  and  made  other  under- 
ground workings  and  excavatlona,  which  ex- 
tended below  the  bed  of  Mormon  creek  and 


its  tributaries.  The  judgment  of  contttupt 
recites: 

"That  during  the  month  of  Auguflt  and  tbe 
first  ten  days  of  tbe  month  of  September,  1913, 
the  aaid  underground  workings  and  ezcavatioQs 
tapped  the  natural  waters  of  Mormon  creek  and 
it*  tributariaa  and  diverted  them  into  the  tmder- 
ground  workings  of  the  said  mining  properties 
operated  by  the  said  Springfield  Tunnel  &  De- 
velopment Company.  That  the  eaid  company 
pumped  the  aaid<.«ater8  to  the  anrface  of  its 
said  property,  and  during  the  month  oiE  Aogiist, 
1018,  and  the  first  ten  days  of  September,  1013, 
delivered  a  substantial  part  thereof  to  the  Sier- 
ra &  San  Francisco  Power  Company,  who  re- 
ceived tbe  same  throogh  ita  weir  situate  upon 
Mormon  creek,  and  tbe  said  Sierra  &  San  Fran- 
c-isco  Power  Company,  during  said  time,  con- 
veyed the  same  tbrongn  Its  ditches  in  Mormon 
creek,  and  appropriated  tiie  water  bo  received 
to  its  own  use.  That  the  waters  so  pumped  by 
the  Sprlogfield  Tunnel  &  Development  Company 
from  Its  mining  property,  and  the  portion  tber&- 
of  ddivered  to,  and  rwelved  by,  ti^e  Sierra  A 
San  Fraueiaco  Power  Ounpany,  as  aforesaid, 
were  a  portion  of  the  natural  waters  of  Mori 
mon  creek  and  its  tributaries,  and  tbe  same 
were  wrongfully  and  in  violation  of  the  terms 
and  provisions  of  said  judgment  and  decree,  and 
perpetual  iojunction,  apwopriated  by  the.  said 
Sierra  &  San  Francisco  Tower  Company  to  its 
own  use." 

[1]  From  the  judgment  of  contempt  the 
power  company  has  attempted  to  appeal  to 
this  court  We  say  attempted  to  appeal,  be- 
cause no  appeal  lies  from  the '  judgment. 
"Tbe  judgments  and  orders  of  the  court  or 
Judge  made  in  cases  of  contempt,  are  final 
and  conclusive."  Section  1222,  Code  Civ. 
Proc.  Necessarily  a  judgment,  which  by  the 
Code  is  made  final  and  conclusive,  is  not 
appealable.  This  court  has  repeatedly  held 
that  by  reason  of  Its  finality  and  conclusive- 
ness the  judgment  in  a  contempt  case  is 
not  appealable.  T^I^  v.  Connolly.  65  Ca\. 
28,  2  Paa  414;  In  re  Vance,  88  Gal.  262,  26 
Pac.  101 ;  People  v.  Knhbnan,  118  Cal.  140, 
50  Pac.  382;  Slstate  of  WIttmeler.  118  Cal. 
2S5,  SO  Pac.  803.  An  SMteal  dooi  not  lie 
from  sndi  a  judgment,  even  ttiou^  it  ap- 
pear that  the  court  adjudging  one  gull^  of 
contnnpt  has  acted  _  wlttiout  Jurisdiction. 
The  party  aggrieved  In  such  a  case  must 
resort  to  other  remedies.  "PwbU  t.  Knhl- 
man,  supra. 

[2,  I]  The  power  company,  saccessor  In 
interest  of  tbe  original  defen&nt  water  com- 
pany, was  bound  by  the  judgment  roidered 
in  1870,  and  to  tbe  same  extent  as  was  the 
water  company  before  the  latter  transferred 
its  pn^wrty.  SecUon  1008,  CoHb  Civ.  Proc. 
The  ConsUtntioa  of  1879  abolished  the  dis- 
trict courts,  but  in  80  doing  it  provided  for 
Oie  tranafer  on  tbe  1st  irf  January,  1880,  to 
their  successors — the  superior  courts— of 
all  records,  books,  papers,  and  proceedings 
of  the  district  courts  and  gave  tbe  superior 
courts  "the  same  power  and  jurisdiction  over 
them  as  If  they  bad  been  in  the  first  instance 
commenced,  filed,  or  lodged  therein."  Const 
art  22,  S  8.  Therefore  a  viotatton  In  1914 
of  the  perpetual  Injunction  granted  by  the 
district  court  In  1870  constitnted  contempt 
oif  the  supolOT  court  of  Tuolumne  ooonty. 
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[4]  Anna  A.  rreltas,  having  acquired  from 
the  original  plaintiff  the  properties,  the  sub- 
ject of  dispute  In  the  case  of  Gale  t.  The 
Water  Co.,  became  entitled  to  all  the  bene- 
fits which  Gale  acquired  under  the  judgment 
of  the  district  court,  and  she  bad  the  same 
right  to  initiate  contempt  proceedings  which 
Gale  ^ould  hare  had  it  he  had  never  dispos- 
ed of  his  propertlea.  The  .power  company 
being  boand  by  the  Judgment  and  iDjunction, 
as  the  successor  of  the  water  company,  its 
violation  of  the  Injunction,  with  notice  there- 
of, constituted  contempt  of  court  Lake  t. 
Superior  Court,  165  Cal.  1A2,  131  Pac.  371; 
Ahlera  v.  Thomas,  24  Nev.  407,  56  Paa  iS, 
77  Am.  8t  Rep.  820;  Merriam  Co.  v.  Saal- 
field,  190  Fed.  027,  111  C.  O.  A.  617. 

[SI  The  power  company  claims  that,  inas- 
much as  the  actiim  of  Gale  v.  Water  Com- 
pany was  a  case  In  equity,  it  baa  a  rig^t  of 
appeal  by  virtue  of  section  4,  art.  6,  of  tbe 
Constitution,  which  provides  for  an  appeal 
from  the  superior  court  to  the  Supreme 
Court  "in  all  cases  In  equity  except  such  as 
arise  in  Justices*  courts."  A  suCBcient  an- 
swer to  this  contention.  In  addition  to  the 
authority  of  the  cases  cited  supra.  Is  that  a 
contempt  proceeding,  though  it  may  arise 
in  a  case  to  equity,  is  an  independent  pro- 
ceeding between  the  contemner  and  the  court, 
criminal  or  quasi  criminal  in  its  nature,  and 
Is  not  itself  a  "case  in  equity." 

[6]  To  sustain  Its  appeal,  the  power  com- 
pany furtlier  claims  that,  as  the  Judgment 
adjudging  It  guilty  of  cpntempt  was  made 
after  final  judgment  In  the  case  of  Gale  v. 
Water  Company,  it  has  the  right  of  appeal 
therefrom  under  section  963,  Code  of  Civil 
Procedure,  which  provides  that  an  appeal 
lies  "from  any  special  order  made  after  final 
judgment" ;  but,  as  this  provision  is  general 
in  character.  It  Is  controlled  by  the  special 
law  contained  In  section  1222,  Code  of  ClvU 
Procedure,  which  makes  a  Judgment  of  con- 
tempt final  and  conclusive  and  therefore  non- 
appealable. 

[7]  Appellant  asserts  that  section  1222, 
Code  of  Civil  Procedure,  making  Judgments 
and  orders  In  cases  of  contempt  final  and 
conclusive,  does  not  apply  to  constructive 
contempts.  For  certain  purposes  the  law 
recognizes  a  difference  between  a  direct  con- 
tempt, or  that  committed  In  the  Immediate 
view  and  presence  of  the  court,  and  construc- 
tive contempt,  or  that  committed  elsewhere. 
But  onr  Code  makes  no  dlstinctlou  whatever 
as  far  as  the  right  of  appeal  In  either  case 
Is  concerned,  and  we  can  make  none. 

[8]  Appellant  further  claims  that  section 
1222,  Code  of  Civil  Procedure,  if  applicable 
to  cases  of  constructive  contempt,  Is  uncon- 
stltutlonaL  The  right  of  appeal  is  derived 
from  our  Constitution  or  statutes.  The  Con- 
stitution nowhere,  expressly  or  Impliedly, 
gives  a  right  of  appeal  In  cases  of  contempt 
Therefore  section  1222  cannot  be  unconsti- 
tutional. 

[I]  The  main  contention  of  the  power  com- 


pany is  tliat  in  the  contempt  proceeding 
"there  was  a  distinct  question  of  title  both 
heard  and  determined;  ttiat  this  Injunction 
has  either  taken  the  form  of  an  order  made 
after  final  Judgment,  and  Is  therefore  appeal- 
able, or  it  is  in  itself  a  judgment  wMcb  Is 
also  appeaUitAe."  The  appellant  is  in  error 
in  daimlng  that  the  Judgment  of  cont^pt 
determined  title.  Tlie  Judgment  agahut  tbe 
defendant  Is  nothing  more  nor  leas  than  one 
adjudging  it  guilty  of  ocmtempt  of  court 
Titte  to  the  waters  whldi  it  diverted  was 
determined  by  the  district  court  In  the  case 
oC  Gate  t.  Water  Company,  to  be  in  Gale. 
The  same  title  was  in  his  snocessor  In  in- 
terest  at  the  time  cft  the  wrongful  diversion. 
By  reason  of  the  JnOgmoit  of  the  district 
court  conclading  alike  the  defendant  and 
its  snceessors  in  Interest,  the  lower  oouzt 
was  bound  to  reeopiize  the  title  of  Anna  A. 
Freltas  to  the  waters  of  HoruHm  creek  and 
its  tributaries.  No*  question  of  title  to  these 
waters  was  raised  In  the  contempt  proceed- 
ing, and  none  was  determined.  If  the  orig- 
inal deftadant  water  company,  after  the 
Judgm^t  rmdered  against  it  by  the  district 
court,  bad  by  undei^rround  workii^  and 
excavations  under  the  bed  of  Mormon  creek 
and  its  tributaries  tapped  tbe  wat«s  ttiere- 
of  and  wrongfully  diverted  tlie  aame  to  its 
own  use.  it  would  have  been  guilty  of  con- 
tempt ft9  much  so  as  if  the  dlverslou  bad 
taken  place  on  the  surface.  If  the  original 
defendant  instead  of  directly  apprcvrlat- 
ing  the  waters  In  question,  had  obtained 
them  through  the  Springfield  Company,  or 
some  other  agency  which  had  diverted  the 
waters  by  underground  methods  or  surface 
connections,  it  likewise  would  have  been  guil- 
ty of  contempt  of  oourt  As  the  power  com- 
pany occupies  In  relation  to  the  case  tbe 
same  position  exactly  that  the  water  com- 
pany would  have  occupied  if  it  had  not 
transferred  Its  properties,  the  power  com- 
pany was  guilty  of  contempt  If  directly  or 
Indirectly,  by  underground  methods  or  oth- 
erwise. It  wrongfully  diverted  the  waters 
of  Mormon  creek  and  its  tributaries,  title  to 
which  waters  was  In  Anna  A.  Freltes.  The 
Issue  before  the  lower  court  was:  Did  the 
power  company  teke  waters  from  Mormw 
creek  and  Ite  tributeries  in  violation  of  the 
injunction  granted  by  the  district  court? 
That  Issue  was  decided  adversely  to  the  ap- 
pellant The  lower  court  may  have  been 
egreglously  mistaken  In  its  judgment  but 
whether  mistaken  or  not  its  Judgment  must 
stend.  It  cannot  be  reviewed  on  appeal  or 
otherwise'. 

It  follows  that  tbe  attempted  appeal  taken 
by  the  Sierra  &  San  Francisco  Power  Com- 
pany from  the  Judgment  of  the  superior 
court  of  Tuolumne  county  adjudging  It  guil- 
ty of  contempt  must  be,  and  the  same  is 
hereby,  dismissed. 

We  concur:  HBNSHAW,  J.;  SHAW,  J.; 
ANGBLXX>TTI,  J.;  MELVIN,  J. 
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DOUGLAS  r.  BERLIN  DTE  WORKS  & 
LAUNDBT  CO.    (L.  A.  3791.) 

(SapMme  Court  of  California.   D«c  17/1914.) 

1.  Evidence  (g  666*}— Exahinatxoh  ov  Bx- 

FBRTS— MeoICAI.  AXTTHORITICS. 

Wbere  a  physician  stated  on  cross-exami- 
nation that  he  based  an  opinion  partly  on  ex- 
perience, without  stating  that  he  relied  on 
any.medkftl  authority,  the  cross^xamining  par- 
deairiiv  to  know  what  medical  authority, 
ii  any,  he  relied  on,  should  aak  him  directly  on 
tlmt  poIdL  and  not  erroneotisly  assume  that 
he  relied  on  medical  authority,  as  indicated  by 
the  qneation,  "What  anthori^  do  yon  rely  on 
in  regard  to  that?"  and  the  austaininf  oi  an 
objection  thereto  was  not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  S  2377;  Dec.  Dig.  {  556.T 

2.  Tkiai,  (I  236*)  — Inhtbuctionb  — Wbigiit 
AND  CBBDIBILrrr  OF  Evidencb. 

A  requcflted  charge  by  d^oidant  that,  in 
determining  the  weight  and  cr«dibiUty  of  the 
evidence  of  a  party  to  the  contest,  the  jury 
may  consider  his  interest  in  the  result  of  the 
verdict,  waa  properly  refused,  because  intended 
to  particalarly  caution  the  jury,  based  im 
plaintiff's  inteiest  in  the  resolt. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dtff.  H  5ai-e3S;  Dec.  Dig.T286.«] 

3.  DAUA0S9  (£  132*)— Pebsoitai.  Injubibs— 
Excessive  Dakages. 

A  person  54  years  old,  in  good  Iiealtli.  re- 
ceived an  injury  causing  a  fracture  of  the  base 
of  the  skull,  accompanied  by  concussion  of  the 
brain  and  Qemorrhage,  producing  .  f)ermanent 
traumatic  diabetes,  and  iinpairing  his  bearing 
and  eyesight.  His  left  knee  waa  injured;  ttie 
ligaments  holding  the  kneecap  being  torn  entire- 
ly across.  He  also  received  injury  to  the  spinal 
column  and  displacement  of  several  of  the  verte- 
bne.  Tbe  injury  to  the  knee  caused  a  perma- 
nent displacement  of  the  kneecap,  so  as  to  make 
it  impossible  for  him  to  walk  without  the  use 
ti  crutches  or  a  cane,  and  then  only  with  care 
and  constant  liability  to  danger  of  the  koee 
joint  slipping  out.  Tbe  injury  to  the  spine 
produced  physical  sexual  inaibility.  Held,  that 
a  verdict  for  flO.OOO  would  not  be  disturbed  as 
excessive. 

[Ed.  Mote. — For  other  cases,  see  Damages, 
Cent  Dig.  IS  372-385,  396;  Dec.  Dig.  }  132.*] 

4.  Atpeax.  akd  EBBOft  (S  1004*}— Effect  of 
Vebdict— Excessive  Dauaoeb. 

It  is  the  province  of  the  jury  to  determine 
the  damages  for  a  personal  Injury,  subject,  if 
excessive,  to  the  control  of  the  trial  court, 
and  a  verdict  approved  by  that  court  will  not 
be  disturbed  on  appeal,  unless  it  is  wholly  dis- 
proportionate to  toe  injuries  received. 

[Ed.  Note, — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3944^8047;  Dec.  Dig.  | 
1004.^] 

Department  2,  Appeal  from  Superior 
Conrt,  Los  Angeles  County;  Frederick  W. 
Houser,  Judge. 

Action  by  C.  K.  Douglas  against  the  Berlin 
Dye  Works  &  Laundry  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

HidEcoz  &  Crenshaw,  of  Los  Angeles,  for 
appellant   E.  B.  Drake,  of  Los  Angeles,  for 
'  respondent 

LORIOAN,  J.  This  action  was  brou^t  to 
recover  damages  for  personal  Injuries  sus- 


tained by  plalnttfF  Id  a  colllalon  on  a  public 
thoroughfare  between  an  automobile  in  which 
he  was  rlcUug  and  an  automobile  delivery 
wagon  operated  by  defendant;  tbe  claim  be- 
ing that  the  accident  occurred  through  tbe 
negligence  of  the  latter.  Plaintiff  had  a  ver- 
dict and  Judgment  thereon  for  (10,000.  A 
motlm  for  a  new  trial  was  denied  and  defend- 
ant appeals  frran  the  order  of  denial  and  the 
Judgment 

On  the  trial  of  the  action  defendant  ad- 
mitted that  its  negligence^  as  charged,  caused 
the  Injury  to  plaintifF,  and  Its  liability  there* 
for ;  the  only  issue  presented  to  the  Jnry  be- 
ing SB  to  tbe  amount  of  damages  sustained 
by  the  plaintiff. 

At  the  time  of  tlie  accident  plaintiff  was 
54  years  of  age,  in  good  heattti,  free  from' 
mental  or  physical  trouble.  In  the  head-fu 
collision  between  the  vehicles  he  was  thrown 
violently  to  the  ground.  As  the  result  thereof, 
aside  from  cuts  and  bruises  about  his  face 
and  body,  there  was  a  fracture  of  the  base 
of  the  sknll,  accompanied  by  concussion  of 
the  brain  and  bonorrbage  fran  tbe  ear  and 
nose ;  his  left  knee  was  injured,  a  deep  gash 
belim  cat  In  it  and  tlie  ligament  that  hdd 
the  cap  of  the  knee  to  the  large  bone  had 
been  torn  entlr^  across;  there  was  also 
injury  to  bis  c^tnal  column  and  dlES>l8eement 
of  several  at  the  vertebrt&  The  evidence 
fftiows  that  the  plaintiff  became  affected  with 
permanent  traumatic  diabetes  as  a  result  of 
the  injury  at  the  base  of  bis  brain,  and  tiiat 
his  hearing  and  visitm  had  become  perma- 
nently and  seriously  Impaired  therefn»n; 
that  the  injnry  to  tbe  ligament  at  tbe  knee- 
joint  occasiimed  a  permanent  displacement 
of  tbe  kneecais  so  as  to  make  It  Unpossible 
for  plaintiff  to  walk  without  the  use  of 
crutches  or  a  cane,  and  then  only  with  great 
care  and  caution  and  constant  UaUllty  to  dan- 
ger of  tbe  kneejolnt  slipping  ont;  and  that 
the  Injury  to  the  spine  bad  produced  physical 
sexual  inability  In  the  plaintiff.  In  addition 
to  these  parUcular  results  of  tbe  Injury,  and 
aside  from  the  great  pain  and  suffering  which 
resulted  therefrom,  there  waa  a  gmeral  Im- 
palrmoit  of  tbe  piental  and  pbyslcal  condl-  ' 
tkm  of  plaintiff.  His  nervous  conditltm  has 
become  very  low ;  there  liaa  been  a  failure 
of  memory;  and  he  still  suffers,  and  will 
continue  to  suffer,  from  the  Injuries  Inflicted 
on  him. 

Ai^llant  bases  Its  right  to  a  reversal  upbn 
three  gronnds  only:  That  the  court  erred  In 
sustaining  au  objection  of  plaintiff  to  an  in- 
quiry made  by  defendant  on  cross-examina- 
tion of  one  of  the  witnesses  produced  by  the 
plaintiff ;  that  It  erred  in  refusing  to  give  an 
Instruction  to  the  Jury  requested  by  defend- 
ant; and  It  is  furtber  claimed  that  the  ver- 
dict of  tbe  jury  is  excessive  In  the  award  ot 
damages. 

As  to  the  first  point:  Dr.  II.  M.  Coulter, 
the  attending  physician  of  the  plaintiff,  in 

the  course  of  his  direct  examination,  testl- 
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fled  ttiat  plaintiff  was  permanently  affected 
with  traumatic  diabetes,  which,  In  Ms  opin- 
ion, was  the  rrault  ot  the  fracture  of  the 
base  of  the  sIeuII  recelTed  in  the  acddeot 
As  a  final  qnestlon  on  cross-examination  of 
the  doctor  by  the  attorney  for  defendant, 
tbe  following  took  place: 

"Q.  Isn't  from  50  to  60  the  most  common 
period  of  life,  that  the  percentage  of  diabetes 
among  people  of  that  age  is  mucn  greater  than 
at  any  other  period  of  life?  A.  1  should  say 
from  30  to  60,  partly  from  my  own  experience. 
Q.  What  authority  do  you  rely  on  In  regard 
to  that? 

"Mr.  Drake  (Attorney  for  Plaintiff):  I  ob- 
ject to  that,  as  it  is  not  cross-examination. 
He  does  not  claim  to  base  it  on  anything  but 
Mb  experience. 

"Mr.  Hickcox  (Attorney  for  Defendant) :  He 
has  testified  as  to  his  profeffiional— 

"Mr.  Drake.  He  has  made  the  statement 
that  it  was  from  30  to  GO.  on  bis  experience. 

"Mr.  Hickcox.  He  Baid  ha  based  bis  state- 
ment on  Keene  and  Osier. 

"The  Court.  Sustained." 

[1]  It  is  claimed  by  counsel  for  appellant 
that  it  was  error  on  the  part  of  tbe  court  not 
to  permit  an  answer  to  tbe  question  above 
quoted.  It  Is  insisted  thai  when  an  expert, 
called  on  behalf  of  one  of  the  parties,  gives 
his  opinion  on  a  scientific  question,  opposing 
counsel  have  a  right  on  ciross-examinatlon  to 
inquire  upon  what  the  opiuioo  of  the  expert 
is  based,  whether  upon  his  own  experience, 
or  upon  accredited  authorities  of  bis  profes- 
sion, or  both;  so  that,  If  tbe  witness  asserts 
that  his  opinion  Is  based  on  standard  authori- 
ties, counsel  may,  if  such  authorities  relied 
on  do  not  sustain  bla  claim,  show  that  fact 
to  tbe  Jury  for  the  purpose  of  discrediting 
bis  opinion  or  statement  on  the  subject.  As 
a  legal  proposition,  tbis  may  be  conceded. 
Bogers  on  Expert  Testimony  (2d  Bd.)  I  87; 
Gallagher  t.  Market  St  By.  Ca,  67  Cal.  17, 
6  Pac.  869.  SI  Am.  Bep.  680,  note.  But  we 
hardly  think  that  there  was  either  such  a 
clear  violation  of  tbe  rule  or  a  denial  of  a 
substantial  right  of  appellant  thereby  in  sus- 
taining the  objection  to  the  Inquiry  as  would 
warrant  this  court  in  reversing  the  cause  for 
such  alleged  error,  the  only  one  claimed  to 
have  occurred  on  the  trial,  where  a  consider- 
able number  of  witnesses  testlfled.  At  most, 
what  appellant  Insists  It  had  a  right  to  do 
was  to  find  out  whether.  In  fact,  the  witness 
relied  on  any  medical  authority  in  support 
of  his  opinion,  with  a  possible  chance  that, 
ir  he  did  so  rely,  an  examination  of  the  au- 
thority referred  to  might  show  that  It  did 
not  agree  with  him.  But,  strictly  speaking, 
there  was  no  error  committed  by  the  court  In 
Its  ruling.  Counsel  for  appellant  asserted 
his  right  to  ask  the  question  not  upon  any 
suggestitm  of  the  rule,  but  up<m  the  assump- 
tion that  tbe  witness  had  "based  his  state- 
ment on  Eeeae  and  Osier"— medical  aathori- 
ties,  we  aaanme.  If  be  bad  so  teatlfledl,  tbea 


the  question  had  already  been  answered.  As 
matter  of  fact,  however,  the  witness  bad  not 
testlfled  that  he  based  his  opinion  on  such 
authority  or  any  authorities  at  all.  AH  he 
said  was  be  based  It  "partly  upon  my  own 
experience.**  It  is  evident  from  what  was 
said  in  discussing  tbe  objeeticm  to  the  ques- 
tion that  this  part  of  the  answer  had  escaped 
tbe  attentifm  of  tbe  attonwys  on  both  ^dee 
and  the  court  Connsti  respondent  and 
the  court  were  of  the  opinion  that  the  wit- 
ness bad  testlfled  that  be  baaed  Us  <^pinlon 
on  his  own  experience,  and  counsel  tor  appe- 
lant was  of  the  impression  that  he  had  men- 
tioned certain  anthoritles.  All  of  tfa^  were 
mistaken  in  ^  matter.  In  this  sitnatlon  of 
mUninderstandlnff  there  was  nothing  to  pre- 
vent appellant  from  asking  the  witness  direct- 
ly whether  be  relied  on  any  medical  aaOioii- 
(7  in  support  of  his  opfntcm,  which  was  the 
proper  inquiry  to  have  made,  Instead  of  er- 
roneously assuming,  aa  bla  Inquiry  did,  tihat 
tbe  witness  had  tsstlfled  to  that  effect 

[2]  Tbe  next  complaint  of  appellant  la  tbe 
refusal  of  the  court  to  give  an  Inatmction 
to  the  Jury  asked  by  defendant  as  follows: 

"In  determining  the  weight  and  credibility 
of  tbe  evidence  ol  a  party  to  the  contest,  you 
may  take  into  consideration  liis  interest  in 
the  result  of  the  verdict." 

Coming  from  the  appellant  and  as  Is  evi- 
dent from  Its  phraseology,  this  Instmctlcm 
was  Intended  to  particularly  caution  the  Jury 
as  to  Its  consideration  of  tbe  evidence  of  tbe 
plaintiff  because  of  "bis  interest  In  the  result 
of  the  verdict"  An  instruction  of  this  char- 
acter has  been  so  often  condemned  that  there 
la  no  necessity  of  discussing  it  Kauflman 
V.  Maler,  M  Cal.  209,  29  Pac.  481. 18  L.  R.  A. 
124;  People  v.  Wardrip.  141  Cal.  231,  74  Pac. 
744;  People  v.  Maughs,  140  Cai.  253,  86  Pac 
187;  People  v.  Byan,  152  CaL  364,  92  Pac. 
853;  Dow  V.  City  of  OrovlUe.  22  Cal.  App. 
215,  134  Paa  197. 

[3, 4]  As  to  the  last  dalm  of  appeHant  that 
the  verdict  Is  excessive:  We  have  set  forth 
in  main  the  mental  and  physical  results  to 
plaintiff  consequent  on  the  injuries  he  had 
sustained.  It  was  the  province  of  tbe  Jury 
to  determine  tbe  amoont  that  be  should  re- 
ceive as  compensation  therefor,  subject.  If 
it  was  excesdve,  to  consideration  and  control 
by  the  trial  court  That  court  on  the  motion 
for  a  new  trial  made  before  It,  in  which  this 
same  ground  was  urged,  has  approved  the 
verdict  Under  these  circumstances  we  could 
not  disturb  It,  unless  it  appear  that  It  was 
wholly  disproportionate  to  the  injuries  re- 
ceived by  tbe  plaintiff,  and  this  we  cannot 
say. 

The  Judgment  and  order  a];^>ealed  from  are 
affirmed. 

We  concur:  IfBLTIN,  X;  HBNSHAW,  J.* 
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PEOPLE  T.  BUNDY.    (Cr.  1860.) 

(Sapreme  Court  of  California.   Dec.  14,  1914.) 

L  CwianAi.  Law  ({g  1023,  1134*)  — Ordeb 
Dkntino  Motion  in  Arbeot  of  Judomen'T 
— Bbvibw. 

An  Older  denyinj;  a  motion  in  arrest  of 
jadgment  is  not  directly  appealable,  but  is  te- 
Tiewable  on  appeal  from  tne  judgment. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lav,  Cent  Dig.  »  258S-2S98.  2653,  2986- 
2998,  8066,  8067-Wn.;  Dec.  Dig.  M  1023, 
1184.*] 

2.  Cbiuinai.  Law  (§  331*)—Inbanitt~Evi- 

DINCB. 

Accused,  relying  on  insanity,  mnst  abow 
that  he  was  deranged  mentally  wben  couunit- 
ting  tbe  criminal  act,  and  tbat  be  was  not  con- 
sdoufl  of  its  wrongful  nature,  and  did  not 
blow  that  it  wa»  criminal;  but  if  be  has  rea- 
soning capacity  sufficient  to  distin^uisb  be- 
tween right  and  wrong  as  to  the  particular  act, 
if  be  has  knowledge  and  coasciousneBS  tbat 
what  be  is  doing  ia  wrong  and  criminal  and  will 
sabject  him  to  punlabment,  he  is  responsU>le 
for  his  act. 

[Ed.  Note.—For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  742-744 ;  Dec.  Dig.  §  331.*] 

8.  Cbiuinal  Law  (§  769*)— iNsxaucnoNSr- 
GiTiNG  Requested  Ikstructiows. 

Omission  to  state  which  instructions  are 
■^en  at  tbe  reQuest  of  the  proeecation,  and 
which  at  the  request  of  accused,  is  not  blame- 
worthy, but  commendable. 

[Ed.  Note.— For  other  caaea,  see  Oriminal 
Law.  Gent  Dig.  B  1808-1806;  Dec.  Dig.  { 
788.*] 

4.  CamiNAL  Law  (8  773*)  —  Iksibuotions — 
Hisueadino  Inbtbdotions. 

An  Instruction,  which  atates  that  while  the 
defense  of  insanity  must  be  weighed  fairly,  and 
when  established  commends  itself  to  the  sense 
of  humanity,  yet  the  jury  must  examine  it  with 
care,  lest  a  counterfeit  of  mental  inflrmity  may 
furnish  immunity  to  guilt,  given  before  re- 
quested inatructions  of  accused  on  the  subject; 
18  not  objectionable  as  nullifying  the  effect  of 
accused's  instructions. 

[Gd.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  %%  1821-1828;  Dee.  Dig.  f 
778.*] 

5.  Cbiminai*  Law  ({  811*)— Insanity— Evi- 

OEIVCE — AbSEMOB  of  APPABCNT  MOTIVE. 
The  jury  may  not  safely  infer  the  existence 
of  an  irresistible  inSuence  controlling  accused 
solely  from  lack  of  apparent  motive  for  the 
crime  diaiged. 

(Ed.  Note. — For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  H  742-744;  Dec.  Dig.  §  311.*] 

6.  HoiaciDE  ({  340*)— Evidencb— Instbuo- 
TI0N8— Harmless  Ebbob. 

Where  accused  admitted  that  be  killed  de- 
cedent because  he  was  afraid  £hat  decedent 
would  inform  against  him  for  robbing  him, 
an  instruction,  tbat  tbe  jury  could  not  safely 
infer  the  existence  of  an  irresistible  influence 
of  a  homicidal  .tendency  from  lack  of  apparent 
motive  alone,  was  not  prejudicial,  though  it 
might  have  been  omitted. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
C«it  Dig.  SS  716-717,  720 ;  Dec  Dig.  f  340.*] 

7.  Witnesses  (I  305*)— Compelling  Accused 
TO  Testify— Waivbb  o»  Pmvileqb. 

The  proriaion  Const  art.  1,  }  18,  that 
no  person  shall  be  compelled  to  be  a  witness 
against  himself  in  any  criminal  case,  does  not 
prevent  accused  from  voluntarily  disclosing 


facts  implicating  him,  and  the  prosecution  may 
then  prove  bis  statements  and  admissions. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Oent  Dig.  ff  105fr-1067 ;  Dec  Dig.  |  306.*] 

8.  WiTNGSSES  (§  30S*)— COUPELLING  ACCUSED 

TO  Testipt— waivke  of  Pbivilkge. 

Where  physicians  examined  accused  to  de- 
termine his  sanity,  and  he  made  no  objections 
thereto,  but  conversed  freely  with  them,  and  no 
fraud  was  perpetrated  by  any  one,  the  disclo- 
sures made  by  him  were  not  within  Const  art. 
1,  i  13^  declaring  that  no  person  shall  be  com* 
pelled  in  any  criminal  case  to  be  a  witness 
against  himself,  though  his  counsel  were  not 
notified  of  the  proposed  examination  and  had 
no  knowlei^e  thereof. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  SS  1053-1057 ;  Dec  Dig.  |  305.*] 

0.  Homicide  (|  347*)—PuNisn:MENT— Review 

-Modification  op  Sentence. 

The  Supreme  Court  may  not  set  aside  or 
modify  a  judgment  imposing  the  death  penalty 
for  murder  in  the  first  df^ee,  merely  on  the 
ground  that  accused  at  tbe  time  of  the  nomidde 
was  not  18  years  of  age. 

[Ed.  Note.—For  other  cases,  see  Homicide, 
Cent  Dig.  f  726;  Dec  Dig.  |  347.*] 

In  Bank.  Appeal  from  Superior  Court, 
Lob  Angeles  Countr;  rrantc  B.  WUlla,  Judge. 

Louia  Buudy  was  convicted  of  murder  in 
the  first  degree,  and  from  an  order  doiylng  a 
motion  in  aneat,  and  ttcm  tlie  Judgment  of 
conviction,  be  appeals.  Appeal  from  order 
dUonissed,  and  Judgment  affirmed. 

Barl  Rogers  and  Frank  S).  Dominguez.  both 
of  Los  Angeles,  for  appellant  U.  S.  Webb, 
Atty.  Gen.,  and  George  Beebe,  Asst  Atty. 
Gen.,  for  tlie  People. 

ANGBLLOTTI,  J.  The  defendant  was  con- 
victed of  murder  In  tbe  first  degree  and  ad- 
judged to  suffer  death.  He  appeals  from  the 
Judgment,  and  al^  from  orders  denytng  Ms 
motion  for  a  new  trial  and  his  motion  in 
arrest  trf  Judgment. 

[1]  As  we  have  often  pointed  out,  no  ap- 
peal lies  from  au  order  denying  a  motion  tn 
arrest  of  Judgment,  but  tbe  order  may  be 
reviewed  on  tbe  appeal  from  tbe  Judgment 
It  is  not  claimed  tbat  tbe  order  was  errone- 
ous In  tbis  case,  and  manifestly  tbe  motion 
was  entirely  without  merit 

[2]  It  Is  not  claimed  tbat  the  evidence 
was  In  any  way  Insufficient  to  warrant  the 
verdict  that  was  rendered,  and  In  view  of 
tbe  facts  shown  by  the  record  no  such  claim 
could  reasonably  be  made.  Unle^  defendant 
was  Insane  at  the  time  be  killed  Barold 
Zlesche,  which  admittedly  he  did,  he  was 
clearly  and  indisputably  guilty  of  murder  in 
the  first  degree.  The  defense  Interposed  was 
insanity.  Tbe  evidence  was  sufficient  to  sus- 
tain the  verdict  on  this  Issue.  It  Is  to  be 
remembered  tbat,  in  order  tbat  Insanity  may 
be  available  as  a  defense,  it  must  appear  that 
the  defendant  was  so  deranged  mentally 
when  the  act  with  which  he  is  charged  was 
done  by  him  that  he  was  not  con.gclous  of  the 
wrongful  nature  of  tbe  act  and  did  not 
know  tbat  It  was  wrong  and  criminal.  As 
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said  by  the  trial  jndge  In  hla  inatractloiis  to 
the  Jury: 

"If  he  has  reaBoniDK  capacity  sufficient  to 
distiDgnieh  between  right  and  wrong  as  to  the 
particular  act  he  is  doing,  knowledge  and  con- 
sciouBness  that  what  he  is  doing  is  wrong  aod 
criminal  and  will  subject  him  to  punishment, 
he  most  be  held  lesponrible  for  hla  conduct." 

[3]  Certain  snggestlona  were  made  on  the 
oral  argument  as  to  the  Inatroctlons  0Ten  by 
the  trial  Judge  to  the  Jury.  We  ilnd  nothing 
ther^  that  would  warrant  a  reversal.  The 
omission  of  the  Judge  to  state  whidi  Instruc- 
tions were  given  at  the  request  of  the  prose- 
cution and  which  at  the  request  of  the  de- 
fendant was  commendable,  rather  than 
blameworthy.  No  reason  appears  to  as  why 
the  Jury  should  be  told  which  of  the  parties 
requested  a  requested  Instruction  given  by 
the  court,  or  that  It  was  requested  by  either 
party. 

[4]  The  Judge  gave  certain  instructions 
cautioning  the  Jury  substantially  that  while 
the  defense  of  insanity  was  to  be  w^hed 
fully,  fairly,  and  Justly,  and  when  satisfac- 
torily established  Is  one  that  must  commend 
itself  to  tiie  sense  of  humanity  and  Justice 
of  the  Jury,  they  must  examine  it  with  great 
care,  lest  an  ingenious  counterfeit  of  this 
mental  infirmity  shall  furnish  immnnlty  to 
guilt  It  is  admitted  that  no  instruction  was 
given  in  this  connection  that  would  warrant 
a  reversal,  in  view  of  previous  decisions  <^ 
this  court ;  but  IC  is  suggested  that  the  giv- 
ing of  such  cautionary  instructions  prior  to 
the  giving  of  any  of  defendant's  Instructlona 
on  insanity  "practically  nulllfles  the  effect 
of  defendant's  in8tructl<His."  We  see  do 
force  whatever  In  this  claim.  The  instruo- 
tlons  given  in  regard  to  what  the  court  coll- 
ed "moral  Insanity"  were  correct,  lud  the 
evidence  was  such  as  to  make  Hie  giving  of 
these  Instmctlons  advisable  and  proper. '  The 
same  is  true  as  to  the  Instructions  as  to 
"partial  iDsanity."  There  was.  no  conflict 
In  the  Instmctlona  givm  upon  this  subject. 

[S,  I]  The  Instruction  upon  the  subject  of 
lade  of  apparent  motive  and  the  supposed 
claim  of  defendant's  connsd.,  based  thereon, 
that  defendant  must  have  been  acting  undw 
a  powerful  and  irresistible  Influence  of  homl- 
<ddal  tendency,  was  not  happily  worded  In 
all  respects,  and  probably  should  not  have 
been  given  at  all.  But  we  are  unable  to  see 
that  any  prejudice  could  have  been  caiued 
defendant  by  ttie  giving  of  this  instruction. 
The  jury  could  not  reasonably  have  under- 
stood this  Instruction  otherwise  than  as 
telling  them  substantially  that  they  could  not 
safely  infer  the  existence  of  such  an  influ- 
ence from  the  lack  of  apparent  motive  alone, 
vblth  is  entirely  true.  A  reading  of  the  evi- 
dence on  the  trial  dlscSoses  no  case  of  lack 
of  apparent  motive.  According  to  bis  own 
admissions  made  before  the  trial,  defendant 
killed  young  Zlesche^  becaoee,  having  Just 
violently  assaulted  and  robbed  him,  he  was 
afraid  that  Zlesche  would  Inform  against 
him.  As  we  have  said,  tiie  instruction  might . 


well  have  been  omitted,  but  It  was  not  prej- 
udicial. 

[7,  8]  The  ground  mainly  urged  for  rever- 
sal Is  that  the  trial  court  improperly  allowed 
two  doctors  called  as  witnesses  by  the  dis- 
trict attorney  to  give  their  opinions  on  the 
questlcHi  of  defendant's  sanity.  The  oidnion 
of  each  of  these  witnesses,  who  were  suffir 
dently  shown  to  be  experts  on  the  subject, 
was  based  upon  examinations,  both  physical 
and  mental,  of  the  defendant  by  tiie  witness. 
Dr.  Reynolds  examined  him  twice  and  Dr. 
Orblson  once.  Dr.  Beynolds'  second  exami- 
nation was  had  three  days  before  he  testi- 
fied, and  Dr.  Orblson's  two  days  before  the 
trial  commenced.  At  the  time  of  the  sec- 
ond examination  by  Dr.  Reynolds  and  tlie 
examination  by  Dr.  Orlilson,  defendant  bad 
counsel,  and  ^ey  were  not  notified  that  any 
examination  was  to  be  had  and  had  do 
knowledge  thereof.  Defendant  was  In  cus- 
tody, confined  in  the  county  Jail,  where  the 
examinations  were  had.  -He  was  Informed 
by  Dr.  Orblson  prior  to  his  examination  that 
he  (Orblson)  was  employed  by  ibe  district 
attorn^  to  make  an  examination.  I>r.  Reyn- 
olds bad  fir^  examined  him  the  day  after 
his  arrest,  and  when  asked  by  the  doctor 
if  he  objected  to  bdng  examined,  aald,  **No. 
sir."  Dr.  Reynolds  examined  him  very  thor- 
oughly on  this  occadon,  and  on  the  second 
examination  slmjAy  made  a  few  tests,  tested 
his  sense  of  amell,  his  sense  of  taste,  and  bia 
eyesight.  The  first  examination  by  Dr.  R^- 
olds  was  not  made  at  the  Instance  of  the 
authorities,  but  at  the  request  of  a  newspa- 
per editor.  Defendant  made  no  objection 
whatever  to  b^ng  examined  at  any  tiioe, 
and  conversed  very  freely  witb  each  of  the 
doctors.  Tile  claim  of  counsel  is  that,  hy 
allowing  the  doctors  to  give  OieUt  i^lnlons 
based  upon  thdr  examinations,  defendant 
was  conpelled  to  bie  a  witness  against  him- 
self, in  violation  of  section  13,  art  1,  of  the 
Conadtntlon,  which  provides  that  "No  per- 
son shall  *  •  •  be  omipelled,  in  any 
criminal  case,  to  be  a  witness  against  him- 
self. •  *  « »  See,  also,  section  1323,  Pen. 
Coda  It  may  freely  be  admitted  that,  in 
view  at  this  provision,  one  accused  of  crime 
may  not  be  compelled  to  divulge  to  another, 
to  be  used  hy  that  other  aa  basis  for  his 
testimony  on  the  trial,  facta  which  he  bos 
a  right  to  hold  secret  Whether  one  accused 
of  crime  can  properly  be  compelled  to  sub- 
mit to  an  examination  by  medical  experts 
for  purpose  of  determining  whether  or 
not  he  Is  of  sound  mind  is  a  question  that  it 
la  not  necessary  to  discuss  here.  There  is 
nothli^  in  the  constltutiooal  provision  relied 
on  that  prohibits  such  a  person  from  fiir- 
nishing  evidenoe  against  himself  If  he  tdioos- 
es  to  do  BO.  He  shall  not  be  compelled  to  do 
so,  but  whatever  tact  he  may  lUsdoee  without 
force  or  compulsion  of  any  kind,  or  what- 
ever testimony  he  may  voluntarily  give,  is 
not  within  the  Inhibition.  Jones  on  Ev.  I 
.400.   No  decision  brootfit  to  oar  attoUlni 
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holds  to  the  contrary.  And  witb  special  ref- 
erence to  examlnatioiis  fttr  the  pnipoBe  of 
ascertaining  whether  an  accused  la  of  un- 
sound mind,  it  is  said  In  4  Wlgmore  on  Evi- 
dence, §  2265,  that: 

"The  use  of  the  accused's  utterances  for  form- 
ing  a  witness'  oi»iiuon  as  to  sanity  is  a  dubita- 
ble  case  only  when  compulsion  has  been  resort- 
ed to." 

Perhaps  utterances  Induced  by  fraad  might 
likewise  fall  within  the  dnbitable  cases.  In 
the  case  at  bar  an  appellate  court  would  cer- 
tainly not  be  warranted  by  the  record  in  hold- 
ing that  any  force  or  compulsion  was  used, 
or  that  the  accused  did  not  voluntarily  sub- 
mit to  the  examinations.  There  was  nothing 
In  the  nature  of  fraud  on  the  part  of  the 
medical  men,  the  autboritles.  or  anybody 
else.  The  fact  that  defendant's  counsel  were 
not  notified  of  the  proposed  examinations 
nud  had  no  knowTedge  thereof  In  no  way  af- 
fects the  question  of  the  admissibility  of  the 
evidence  complained  of.  There  Is  nothing 
in  the  law  that  makes  notice  or  knowledge 
to  counsel  essential  to  a  voluntary  disclo- 
sure of  facts  by  an  accused  person.  Nor  does 
the  fact  that  the  defendant  was  only  Just 
18  years  of  age  materially  affect  the  ques- 
tioD.  For  the  purpose  of  a  determination  of 
the  question  whether  the  trial  court  erred  in 
the  admission  of  this  evidence,  that  court 
most  be  assumed  here  to  have  held  upon  the 
testimony  that  no  force  or  compulsion  was 
used  and  that  the  defendant  voluntarily  sub- 
mitted to  the  examinations.  The  testimony 
was  such  as  to  ftally  support  such  a  conclu- 
sion. 

[I]  A  careful  examiuatlon  of  the  record 
discloses  no  reason  to  doubt  that  defendant 
had  a  fair  and  impartial  trial.  No  error  was 
committed  that  can  be  held  to  hare  prejudic- 
ed him.  Of  course,  learned  counsel  for  de- 
fendant, by  his  suggestion  that  the  penalty 
of  death  should  not  be  inflicted  for  a  crime 
committed  by  one  who  at  the^  time  of  such 
commission  was  not  quite  18  years  of  age, 
does  not  mean  to  Intimate  that  this  court  has 
power  to  set  aside  or  modify  the  Judgment 
on  any  such  ground.  It  is  needless  to  say 
that  this  court  has  no  such  power. 

The  appeal  from  the  order  denying  the  mo- 
tion in  arrest  of  judgment  Is  dismissed.  Tlie 
judgment  and  order  denying  a  new  trial  are 
affirmed. 

We  concur:  SULLIVAN,  G.  J.;  SLOSS, 
J.;  SIIAW,  J.;  HENSHAW,  J.;  MELVIN, 
3. ;  LOBIGAN,  J. 


PEOPLE  v.  ALLISON.    (Cr.  335.) 
(District  Court  of  Appeal,  Second  District, 
California.  Nov.  13,  18140 

1.  Sodomy  (|  5*)  —  Indict  me  st  —  "Cabnai. 

Knowledge." 

Ad  indictment  accusing;  defendant  of  the 
infemous  crime  against  nature,  and  alleging 
that  be  committed  tbe  crime  on  one  "Frank  B. 


Love"  by  "having  carnal  knowledge  of  the  body 

of  said  Frank  6.  Love,"  is  Insufficient  to  charge 
the  crime  against  nature,  since,  if  "Frank  B. 
Love"  was  a  female,  as  the  court  must  assume, 
it  merely  charged  defendant  witb  sexual  inter- 
course witb  a  female;  "caroal  knowledge" 
meaning  sexual  intercourse. 

[Ed.  Note.— For  other  cases,  see  Sodomy, 
Cent.  Dig.  |  6;  Dec  Dig.  S  5.* 

For  other  definitipns,  see  Words  and  Phrases, 
First  and  Second  Series,  Carnal  Knowledge.] 

2.  Cbiuinal  Law  <|  304*>  —  Evidence  — 
Judicial  Nones. 

The  court  cannot  take  judicial  knowledge 
of  the  sex  of  a  person  on  whom  a  crime  is  al- 
IpRed  to  have  been  committed  from  the  name 
alone. 

[Ei.  Note.— For  other  cases,  see  Criminal  . 
L^C^nt.  Dig.  II  700-717,  2951%  ;  Dec.  Dig. 

3.  INDICTHBKT  AND  IkFOBHAHON  (|  117*>— 

Statdtobt  Offenbes— SurnciENCT  or  Ih- 

DICTMENT. 

Though  an  indictment  is  sufficient  where 
the  crime  is  substantially  alleged  in  the  words 
of  tbe  statute  or  their  equivalent,  yet,  where 
the  facts  stated  are  capable  of  two  construc- 
tions, on  one  of  which  the  facts  may  be  true 
and  not  omstitute  a  crime,  the  indictment  is 
insufficient,  and  cannot  be  aided  by  presump- 
tions. 

[Bd.  Note.— For  other  casea,  aes  Indictmeat 
and  Information,  Cent  Dig.  |  810;  Dec.  Dig. 
I  117.*] 

Appeal  from  Superior  Court,  San  Luis 
Obispo  Count}' ;  E.  P.  Unaugst,  Judge. 

James  F.  Allison  was  convlctetl  of  dtmet 
and  be  appeals.  Beversed. 

Tbomas  Rhodes,  at  Ban  Lois  Obispo,  for 
appellant  V.  S.  Webb,  At^.  Gen.,  and 
George  Beebe,  Depntr  Atty.  G&i.,  tox  the 
People. 

SHAW,  J.  Defendant  was  prosecuted  un- 
der section  286  of  the  Penal  Code,  which 
provides  that: 

"Every  person  who  is  gulltj^  of  the  infamous 
crime  against  nature,  committed  with  man- 
kind or  with  any  animal,  is  punishable  by  im- 
prisonment in  the  state  prison  not  less  than  five 
years." 

Defendant  appeals  from  the  judgment  of 
conviction  and  attacks  the  Indictment,  to 
which  he  Interposed  a  demurrer  upon  the 
ground  that  the  facts  stated  in  the  indict- 
ment did  not  constitute  a  public  offense, 
which  was  overruled.  The  Indictment  la  as 
follows: 

"James  P.  Allison  is  accused  by  the  grand 
jury  •  •  •  of  the  infamous  crime  against 
nature,  committed  as  follows,  to  wit :  The  said 
James  F.  Allison  ♦  •  •  did  willfully,  unlaw- 
fully, and  feloniously  commit  tbe  Infamous  crime 
against  nature  with  and  upon  one  E>ank  B. 
Ix>ve,  by  then  and  there  having  carnal  knowl- 
edge of  the  body  of  said  Frank  B.  Love. 

[1]  Whether  Frank  B.  Love  was  a  male  or 
female  person  Is  not  made  to  appear,  other 
than  by  the  statement  that  defendant  had 
carnal  knowledge  of  Qie  ttody  of  said  per- 
8<m,  an  act  which  could  not  have  occurmi 
save  and  except  upon  the  theory  that  Frank 
B.  Love  was  a  female.   Carnal  knowledge  is 
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defined  In  Bonvler'B  Law  Dictionary  as  sex- 
ual connection.  Tbia  deflnltloo  la  approved 
In  Commonwealth  v.  Squires,  97  Mass.  61, 
Noble  V.  State,  22  Ohio  St  541,  and  Maxey  v. 
State,  66  Ark,  623,  62  S.  W.  2,  which  hold 
that  carnal  knowledge  Is  synonymous  with 
and  means  sexual  intercourae.  While,  there- 
fore, the  indictment  accuses  defendant  of 
committing  the  infamous  crime  against  na- 
ture, it  states  facta  whldi  preclude  the  Idea 
of  the  commisBlon  of  sudi  crime  by  showing 
the  act  of  defendant  was  sexual  ccnmection 
wi£h  Frank  B.  Ij0T8.  If,  therefore,  Frank  B. 
Love  was  a  female,  which  we  most  assume, 
since  the  contrary  does  not  appear,  then  the 
defendant  ts  merdy  charged  witti  havlag 
sexual  intercoQrse  with  a  female,  which  does 
not  constitute  a  crime. 

[2]  As  said  in  People  Carroll,  1  OaL 
App.  4,  81  Pac  681,  whidi  is  almost  iden- 
tical with  the'  case  at  bar: 

"We  cannot  take  judicial  knowledge  of  tbe 
sex  of  a  party  upon  whom  tbe  crime  is  alleged 
to  have  been  committed  from  tbe  name  alone. 
The  name  Frank  is  generally  given  to  males, 
bat  It  is  sometimes  given  to  females." ' 

It  follows  that  the  facts  stated  in  the  in- 
dictment might  be  true  and  yet  the  def^d- 
ant  be  Innocent  of  any  crime. 

[3]  While  an  indictment  will  be  held  suffi- 
cient where  the  crime  is  substantially  alleged 
In  the  words  of  the  statute,  or  their  equiv- 
alent, nevertheless,  if  tbe  facta  stated  are  ca- 
pable of  two  constructions  upon  one  of  which 
the  facts  might  be  true  and  not  constitute  a 
crime,  then  it  is  Insufficient  in  charging  thk 
offense.  The  Indictment  cannot  be  aided  by 
presumption,  since  all  presumptions  are  in 
favor  of  innocence,  and  if  the  facts  stated 
may  or  may  not  constitute  a  crime  the  pre- 
sumption Is  that  no  crime  is  chained.  Peo- 
ple V.  Terrill,  127  Cal.  99,  69  Pac  836.  As 
stated,  the  facts  of  the  case  are  practically 
Identical  with  those  involved  in  People  v. 
Carroll,  supra,  and  upon  the  authority  there- 
of, as  well  as  for  the  reasons  given,  we  are 
constrained  to  hold  that  the  indictment  is  in- 
sufilclent,  in  that  it  falls  to  chari:e  defend- 
ant with  the  commission  of  a  public  offense. 

Since,  under  our  views,  tbe  judgment 
must,  for  the  reasons  given,  be  reversed,  it 
is  unnecessary  to  discuss  other  allied 
errors. 

The  Judgment  and  order  denying  defend- 
ant's motion  for  a  new  trial  axe  reversed. 

We  concur:   CONREY,  P.  J.;  JAMES,  J. 


COLBURN  T.  PARRETT.    (Civ.  1648.) 

(District  Court  of  Appeal,  Second  District,  Cat 
ifomia.    Nov.  13,  1914.) 

1.  Appeal  and  Erbob  ({  392*) — DisuisbaIt— 

Waiveb  of  Gkodwd. 

The  giving  of  an  undertaking  for  appeal, 
required  by  Code  Civ.  Proc.  §  940,  is  waived  by 
the  Btatetnent  of  respoodeot's  couDBel  that  he 


relied  only  upon  another  ground  stated  in  his 
motion  to  dismiss  the  app«sl. 

["Ed.  Noted— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2089-2004;  Dec  Dig.  i 
392.*] 

2.  Afpxal  abd  Ebbob  (I  417*)— NonoB— SuF- 

FICIENCT. 

A  notice  of  appeal  from  a  judgment  and  or- 
der overruling  a  motion  for  new  trial,  made  up- 
on a  bill  of  exceptions  duly  settled  by  tbe  trial 
court,  which  states  that  notice  is  given  that 
the  appellant  appeals  to  the  appellate  court 
from  that  order  of  the  superior  court  denying 
motion  for  the  new  trial  and  also  from  the 
judgment  therein,  is  sufBcient  under  Code  Civ. 
Proc.  f  940,  providing  that  Uie  appeal  may  be 
takKi  by  filing,  with  the  clerk  of  court  in  whidi 
the  judgment  or  order  appealed  from  is  enter- 
ed, a  notice  stating  the  appeal  from  the  same. 

[Ed.  Note.— F<»  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2140-2148;  Dee.  Dig.  f 
417.*3 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Charles  Wellborn,  Judge. 

Action  by  John  E.  Colbum  against  F.  B. 
Parrett,  executor  of  the  estate  of  Rosa  Page, 
deceased.  Judgment  for  the  plaintiff,  and 
defendant  appeals.  Motion  to  dismiss  the 
appeal  denied. 

Porter,  Morgan  A  Parrot,  of  Los  Angeles, 
for  appellant  W.  C.  Shelton,  ot  Los  An- 
geles, for  reEOTondent 

SHAW,  J.  [1]  The  grounds  of  the  motion 
as  stated  in  the  notice  thereof  are  tbe  insuffi- 
ciency of  the  notice  of  appeal  and  the  fact 
that  appellant  failed  to  file  an  "adequate 
bond  on  appeal"  within  five  days  after  serv- 
ice of  notice  thereof.  At  the  hearing  of  tbe 
motion  this  last  ground  was  not  specified  aa 
a  ground  for  dismissal;  on  the  contrary,  re- 
spondent's counsel  expressly  stated  that 
"there  is  but  one  point  and  that  is  the  ques- 
tion of  the  snffldency  of  the  notice  of  ap- 
peal." 

The  giving  of  the  undertaking  on  appeal 
prescribed  in  section  940,  Code  of  Civil  Pro- 
cedure, may  be  waived,  and  respondent's 
statement  in  open  court  in  connection  with 
tbe  fact  that  in  making  the  motion  the  fail- 
ure to  give  the  undertaking  was  not  specified 
as  ground  for  dismissal,  renders  it  mmeo 
essary  to  consider  tbe  same. 

[2]  There  are  two  methods  of  taking  an 
appeal  (Mitchell  v.  Steamship  Co.,  164  Cal. 
731,  99  Pac.  202):  One  as  prescribed  In  sec- 
tion 940,  Code  of  Civil  Procedure;  the  other 
as  prescribed  In  section  941b.  The  appeal  un- 
der consideration  was  bad  and  taken  from 
the  Judgment  and  an  order  denying  appel- 
lant's motion  for  a  new  trial  made  upon  a  hill 
of  exceptions  duly  settled  by  the  trial  court; 
the  notice  of  appeal  being  as  follows:  "No- 
tice is  hereby  given  that  T.  D.  Parrett 
through  his  attorneys,  Porter,  Morgan  &  Par- 
rot appeals  to  the  appellate  court  of  the  state 
of  California  from  that  order  of  the  superior 
court  denying  a  motion  for  a  new  trial  and 
also  from  the  Judgment  therein" — signed  by 
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Bttornejs  for  appellant,  which  notice  was 
daly  served  upon  the  attorney  for  respond- 
ent .  Section  940,  CJode  of  Clyil  Procednre, 
proTldes  that  an  appeal  may  be  taken  "by 
filing  with  the  clerk  of  the  court  In  which 
the  judgment  or  order  appealed  from  Is  en- 
tered, a  notice  stating  the  appeal  from  the 
same,  •  *  •  and  serving  a  similar  notice 
on  tlie  adverse  party,  or  his  attorney."  Stat- 
utes making  prorisions  In  aid  of  appeals 
Blioald  be  Uberally  Interpreted,  and,  thus 
constmed,  It  was  a  sufficient  notice  of  appeal 
as  provided  in  section  940,  supra.  The  ap- 
'  peal  does  not  purport  to  hare  been  taken 
pnrsaant  to  section  941b;  hence  it  Is  un- 
necessary to,  determine  whether  or  not  the 
notice  was  sofflcient  it  tested  bj  the  prori- 
rtoDs  of  that  section. 
TbB  motloii  to  dismiss  Is  dmSed. 

We  concur:   OONBBT,  P.  J. ;  JAMBS.  J. 


PEOFLB  V.  TRENT.    (Cr.  642.) 

(District  Coart  of  Appeal,  First  District,  Cali- 
fornia. Nov.  13,  1914.  Rehearing  denied  by 
Snpreme  Court,  Jan.  11,  1916.) 

1.  CBnoNAx.  Law  (|  648*)— Btidkkcb— Deto* 
smoN  OF  Pbosicutino  WrrniBp— Aduusi- 
BiuTT— Foundation. 

That  a  proper  foundation  bad  been  laid  for 
the  admission  in  evidence  of  the  deposition  of 
the  prosecating  witness  taken  at  tae  preliml- 
naiT  bearing  iraa  within  the  discretion  of  the 
trial  court  inhere  the  people  showed  retoms  of 
sherifEB  of  quite  a  nnmber  of  coanties  of  the 
state,  inclading  the  county  which  was  the  last 
known  residence  of  the  witness,  in  which  each 
sheriff  certified  that  after  due  search  and  dili- 
gent inqniiT  the  witness  had  not  been  found, 
and  where  it  was  further  shown  that  a  diligent 
search  had  been  made  for  the  witness  in  the 
Goon^  where  the  crime  occnrred  and  where  the 
witness  had  been  staying  and  had  directed  his 
letters  sent. 

[Ed.  Note.— For  odier  cases,  see  Criminal 
Law.  Cent.  Dfff.  H  1283,  mS;  Dec.  Dig.  I 
543.»] 

2.  Cbiminai,  Law  (j  1043*)— Bvidknct— Os- 

JECTIONB— SDFFrCIENCT. 

Objections  by  accused  to  the  admission  in 
evidence  of  the  deposition  of  the  proaecnting 
witness  taken  at  the  pKllminary  hearing,  on 
the  ground  that  the  proper  fouudatioo  had  not 
been  laid,  made  during  a  discussion  as  to  the 
soffictency  of  the  preliminary  showing  as  to 
dae  diligence  in  seeking  to  locate  the  witness, 
did  not  refer  directly  to  the  failure  to  pro- 
duce the  reporter's  certificate ;  and.  where  the 
certificate  was  in  court  at  the  trial  and  could 
have  been  produced  had  specific  objection  di- 
recting attention  to  its  omission  been  made,  ac- 
cnsed  could  not  complain  of  the  admission  of 
die  deposition  without  the  proper  certificate. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2664,  2666;  Dee.  I>ig.  f 
1048.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  William  p.  Law- 
lor,  Judge. 

Leslie  R.  Trent,  alias  James  RIl^,  was 
oonvlcted  of  grand  larceny,  and  from  a  Judg- 
ment of  cosvlctloa  and  from  an  order  deny- 
ing a  new  trial  he  appeals  Affirmed. 


Frank  J.  Murphy  and  Melvln  E.  Van  Dine, 
both  of  San  Francisco,  for  appellant.  U.  S. 
Webb,  Atty.  Gen,,  and  John  H.  Riordan, 
Deputy  Atty.  Gen.,  for  the  People. 

PER  CURIAM.  This  is  an  appeal  from  a 
judgment  of  conviction  of  the  defendant  of 
grand  larceny  and  from  an  order  denying  a 
new  trial.  The  appellant  urges  two  points 
upon  this  appeal,  both  of  which  relate  to  the 
regularity  of  the  court's  action  In  admitting 
in  evidence  the  deposition  of  the  prosecuting 
witness  taken  upon  the  preUminary  exami- 
nation and  without  the  presence  of  which 
In  evidence  It  is  conceded  the  defendant 
could  not  have  been  convicted  of  the  alleged 
crime. 

[1]  The  Orst  c<mtentl<m  of  the  appellant  is 
that  the  court  erred  in  admitting  the  deposi- 
tion in  evidence  without  leaving  the  pn^)er 
foundation  therefor  laid  in  a  suffldoit  show- 
ing that  the  prosecutinK  witness  could  not. 
after  doe  diligence,  be  found  within  the 
state.  The  people  relied  for  such  showing 
upon  retiwiH  of  the  sberlffii  <a  quite  a  num- 
ber Dl  oennttas  of  the  state,  UKdodlng  tiie 
conn^  which  was  Uie  last  known  place  of 
residence  <tf  the  desired  witness,  In  which 
these  ofiBeials  each  cwtlfied  that  after  due 
seardi  and  dlUgent  Inquiry,  tb^  had  been 
unable  to  find  the  witness.  It  was  further 
shown  that  a  diligent  seandi  had  been  made 
few  the  witness  In  San  Francisco^  where  the 
crime  occurred  and  where  the  witness  had 
been  staying  and  had  directed  his  letters 
sent  We  think  that  tbe  question  as  to 
whether  these  constituted  a  showing  of  due 
dll^^ce  lay  largely  In  the  discretion  of 
the  trial  court;  and  we  are  unable  to  say 
from  this  record  that  the  court  has  In  any 
way  abused  tiiat  discretion.  Petq^le  v.  Dene. 
20  CaL  App.  137,  128  Pac.  839;  People  v. 
Lederer,  17  CaL  App.  869,  119  Pac.  949. 

[2]  The  next  and  final  contention  of  the 
app^ant  Is  that  the  deposlU(m  was  improp- 
erly admitted  in  evidence  for  the  reason 
that  the  am^ded  record  shows  tbat  the 
certlflcate  of  the  official  reporter  of  the  mag- 
istrate upon  the  preliminary  examination, 
who  took  and  transcribed  such  deposition, 
was  not  presented  or  admitted  In  evidence, 
and  hence  that  the  proper  foundation  for  the 
admission  of  the  deposition  Itself  was  not 
laid.  Our  examination  of  the  record,  how- 
ever, discloses  that  the  objection  of  defend- 
ant's counsel  to  the  introduction  of  the  dep- 
osition was  couched  In  the  general  form, 
"that  the  proper  foundation  had  not  been 
laid,"  without  In  any  way  directing  the  at- 
tention of  the  court  or  of  opposing  counsel 
to  the  spedflc  defect  upon  which  he  now 
relies.  The  record  further  discloses  that  the 
foregoing  general  objection  was  made  durin;; 
the  course  of  a  dlscnssion  as  to  the  suf- 
ficiency of  the  preliminary  showing  as  to  due 
diligence  In  seeking  to  locate  the  missing 
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witness,  and  did  not  refer  directly  to  tbe  de- 
fect In  the  omission  to  produce  the  report- 
er's certificate,  which  is  now  Bonght  to  be 
taken  advantage  of.  It  Is  further  disclosed 
by  the  amended  record  that  the  said  cer- 
tificate of  the  reporter  was  In  fact  in  court 
at  the  time  of  the  trial,  and  could  easily 
have  been  produced  and  offered  had  the 
specific  objection  directing  attention  to  its 
omission  In  evidence  been  made.  Under 
these  clreumstances,  we  think  the  objection 
of  the  defendant  to  the  admission  of  the  dep- 
osition without  this  preliminary  proof  was 
too  general  to  be  relied  on  here.  People  v. 
Buckley,  143  Cal.  375,  383,  77  Pac.  169. 

No  other  error  appearing  in  the  record, 
the  judgment  and  order  denying  a  new  trial 
are  affirmed. 


HINAEEB  T.  SUNSET  BUIIJ>ING  ft  BEAL 
ESTATE  00.  et  al.   (Civ.  1382.) 

(District  Court  of  Appeal,  First  Oistriet,  Oall- 
foniia.    Nov.  16,  1914.) 

1.  Specifio  Pebfobhajtcb  (g  114*)  -~  Cou- 
PLAiNT— SnmciKNCT  — Fairhbsb  or  Gon- 

TBACT. 

A  complaint  for  ipecific  performance  wiiich 
sets  out  a  contract  whose  terms  were  fair  and 
reasonable,  and  wbicb  states  that  the  pnrchase 
price  was  tbe  fair  and  reasonable  value  of  the 
property  at  tbe  time,  satisfies  the  statutory 
requirement  that  a  complaint  for  specific  per- 
formance shall  show  that  the  contract  is  fair 
and  equitable. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
fonnaoce,  Cent.  Dig.  H  356-S70,  372;  Dec  ing. 
S  114.*1 

2.  SPBCinC   PEBTOBHAnCI    (|    114*)  —  OOH- 

PLAiNT—SumciENCT— Waiver  bt  Vendob. 
A  complaint  for  specific  performance  is  not 
demurrable  because  It  alleged  that  the  vendor 
waived  a  requirement  for  payment  upon  specific 
dates,  where  it  appeared  tliat  such  variations 
from  tbe  contract  bad  been  fully  executed, 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  H  856-^70,  872;  Dec. 
Dig.  8  114.*] 

3.  Pleading  ({  84*)— PBEsmiPnoirs  xif  Aid 

OP  Pleading. 

Wliere  a  complaint  for  a  specific  perform- 
ance allesed  that  the  vendor  bad  duly  waived 
the  requirpmcnt  of  the  contract  for  certain  pay- 
ments, it  will  be  presumed  on  demurrer  that 
tbe  waiver  was  in  writing  if  a  writing  was  re- 
quired therefor. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  gg  5%,  60-74;  Dec.  Dig.  §  34.*] 

4.  Vendob  and  Purciiaseb  (§  212*) — Subse- 
quent PuRcnASEB— RinuT  to  Payments- 
Notice. 

A  subsequent  purchaser  Is  not  entitled  to 
have  the  payments,  made  under  a  prior  con- 
tract for  the  purchase  of  the  land  of  which  be 
had  notiro,  made  to  Mm,  unless  he  definitely 
notifies  the  prior  purchaser  of  bis  purchase  and 
bis  claim  to  such  payments. 

[Kd.  Note. — For  other  cases,  see  Vendor  and 
Pur<-hfi8cr,  Cent.  Dig.  SS  430-439;  Dec.  Dig.  S 
212.-] 

Appeal  from  Superior  Court,  01^  and 
Couutj-  of  San  Francisco;  Franklin  J.  Cole, 

Judge. 


Action  by  A.  J.  Mlaafcer  against  tbe  Sunset 
Building  &  Beal  Estate  Convany,  Interor- 
t>an  Real  Estate  Company,  and  others.  Judg- 
ment for  the  plaintiff,  and  defendants  in- 
terurhan  Beal  Estate  OMupany  and  oth&n 
appeal.  Affirmed. 

H.  D.  Newhouse  and  Abram  M.  Harks,  both 
of  San  Francisco,  for  appellants.  J.  W.  Hen- 
derson and  Frank  D.  Mad)eth,  both  ot  San 
FrandBco,  for  respondait. 

PBB  CUBIAH.  This  le  an  action  bron^t 
by  A.  J.  Mlnaker  against  Oie  Sunset  Build- 
ing &  BmI  Estate  Gompaior,  Intemrban  Beat 
E^state  Company,  and  Hugo  D.  Newhoase.  for 
the  ^tedflc  perfonnanee  of  a  contract  alleged 
and  shown  to  have  been  entered  Into  between 
A.  J.  Mlnaker  and  the  Sunset  Building  ft 
Real  JiiState  Oompany  {ok  that  corpontloa 
under  anoQier  iiame)^  for  the  purchase  of 
certain  lots,  a  portion  of  a  larger  snbdlTlded 
tract  of  land  for  the  sam  of  $1,075,  plaln- 
tia  all^^  that  be  bad  completed  and  com- 
plied wltb  the  terms  of  tbat  contract  and  that 
he  was  entitled  to  have  his  contract  specif- 
ically enforced,  not  only  against  the  immedi- 
ate vendor  named' in  that  contract,  but  also 
against  the  subsequent  Incumbents  and  pur- 
chasers, named  also  as  defendants  In  tbla  ac^ 
tlon. 

LI  J  The  first  point  made  by  tbe  appellants 
Is  that  the  complaint  Is  defective  in  tbat  it 
does  appear  suttidcDtly  from  the  face  of  the 
complaint  that  the  contract  is  a  fair  and 
equitable  contract,  or,  in  other  words,  sucb 
a  contract  as  a  court  of  equity  will  enforce. 
The  complaint  sets  up  in  luec  verba  the  con- 
tract itself,  and  further  states  that  the  pur- 
chase price  of  tl)e  property  stipulated  In  that 
contract  was  the  fair  and  reasonable  value 
of  the  property  at  the  time  the  contract  was 
made.  We  tbluk  the  allegation  that  tbe  pur- 
chase price  of  the  property  was  fair  and  rea- 
sonable, taken  In  connection  with  the  terms 
of  the  contract  and  set  out  fully  In'  tbe  com- 
plaint, suffices  to  satisfy  tbe  statute  In  that 
respect,  and  thfit  tbe  first  point  urged  by  tbe 
appellant  is  not  well  taken.  Reese  Ca 
House,  162  Cal.  740, 124  Pac  442. 

[2,  3]  The  point  Is  also  made  upon  tbe  de- 
murrer lu  the  briefs  of  counsel  tbat  the  alle- 
gation In  the  complaint  that  a  strict  compli- 
ance with  that  part  of  the  contract  requiring 
all  payments  of  the  purch^e  price  to  be  made 
upon  certain  days  and  in  certain  amounts 
was  duly  waived  by  the  defendant  and  tbe 
Suusct  Building  &  Real  Estate  Compan}' 
would  cause  a  variation  in  the  rule  which  has 
Just  been  announced  by  the  court,  and  that, 
further,  since  a  contract  In  writing  can  only 
be  modified  by  a  contract  In  writing,  the  al- 
leged waiver  set  forth  in  the  complaint  would 
be  void.  To  this  there  are  two  answers: 
First,  that  it  appears  from  tbe  face  of  the 
complaint  that  whatever  change  in  tbe  con- 
tract was  made  in  this  respect,  whatever  vari- 


*For  other  caseu  sw  lam*  topic  and  mcUob  NUMBBR  In  Deo.  Die  A  Am.  Di^.  Key-No.  SerlM  4  Rop'r  ladaiM 


Digitized  by  Google 


WESTERGREEN  v.  BEER 


643 


atlon  wu  acccmpUslied,  was  a  taXlj  executed 
rartatlon  &b  between  the  original  parties  to 
the  contract ;  Irat  the  second  and  better  an- 
swer Is  that  upon  tbe  face  of  the  complaint 
It  does  not  appear  as  to  whether  tlie  waiver 
ol  this  partlcolar  provision  of  the  contract 
was  or  was  not  In  wrltinK,  tlie  only  aUega- 
U<m  being  that  the  terms  of  the  contract  in 
that  respect  were  duly  waived  by  the  respec- 
tive  parties  thereto.  The  Supreme  Court  has 
teld  In  a  number  of  cases  that  whenever  it 
is  necessary  that  a  ctmtract  or  modlttcatirai 
of  a  contract  should  he  in  writliv,  and  the 
c(«ipiaint  alleges  that  the  contract  or  modi- 
nation  of  Qie  contract  was  actually  made 
and  oitered  into  between  the  parties,  the  pre- 
sumpHon  wUl  be  that  the  contract  or  modi* 
Oeatlon  was  in  writing.  In  the  absence  of  an 
averment  to  the  contrary. 

It  is  admitted  that  the  contract  betweoi 
the  plalntllT  and  the  Snnset  Building  ft  Beat 
Estate  Company  was  duly  recorded,  and  that 
thereafter  and  while  the  plaintiff  waa  pro- 
ceeding to  execnte  the  same,  the  Sunset 
Building  &  Beal  Estate  Company  made  two 
deeds  of  tmat  to  certain  parties  named  New- 
hoase,  and  later  on  that  Hugo  IX  Newhouse, 
one  of  the  defendants,  became  the  purchaser 
oI  the  property  upon  the  sale  thereof  under 
these  deeds  ot  tmst  The  original  contracts 
beli^  recorded,  it  follows  that  whatever 
rights  the  defendant  Newhouse  or  his  succes- 
sors in  Interest,  the  Xnterurban  Beal  Estate 
C<HDpany,  obtained  by  virtue  of  those  deeds 
of  trust  or  by  virtue  of  the  sale  of  property 
thereunder,  or  the  subsequent  conveyance  to 
the  Intenirban  Real  Estate  Company,  they 
took  subject  to  the  contract  made  with  the 
plaintiff,  and  to  their  knowledge  and  notice 
of  said  contract,  Imparted  by  the  fact  of  its 
recordation.  The  plaintiff  continued  to  make 
payments  due  under  his  original  contract  to 
his  original  vendor,  the  Sunset  Building  & 
Real  Estate  Company ;  and,  with  the  ezcep- 
tioD  of  one  payment  of  $50  made  to  New- 
house,  completed  pajrment  of  his  installments 
under  bis  contract,  and  thereupon  demanded 
a  deed  of  the  property,  which,  being  refused, 
be  brought  this  action  for  specific  perform- 
anoe,  making  ail  the  aforesaid  parties  defend- 
ants to  the  action. 

[4]  The  appellants  contend  that  the  defend- 
ant Newhouse,  having  taken  a  subsequent 
deed  of  trust  to  the  property,  and  having 
later  become  the  owner  thereof  through  sale 
under  that  deed,  was  entitled  to  have  the  sub- 
sequent payments  after  the  date  of  the  latter 
deed  made  to  himself  rather  than  to  the  orig- 
inal vendor ;  and  the  appellant  also  contends 
that  the  evidence  sufficiently  shows  that  tbe 
plaintiff  Minaker  had  knowledge  of  the  rights 
acquired  by  Newhouse  under  these  deeds  of 
trust,  under  the  deed  of  grant  made  in  pur- 
suance thereof,  and  that,  havli^  sucdi  knowl- 
edge, he  was  not  entitled  to  continue  to  make 
hla  payments  to  the  original  vendor.  An 


examination  of  the  record,  however,  will 
show  that  there  is  a  failure  of  proof  on  tbe 
part  of  the  defendants  In  this  respect,  and 
that  tbe  defendant  JNewnouse  does  not  seem 
to  have  brought  clearly  home  to  the  notice 
of  the  plaintiff  the  fact  of  bis  succession  to 
the  title  of  the  property  and  the  claim  which 
he  now  makes  that  he  was  entitled  to  the 
SQOsequeut  payment  upon  the  instaumenta 
of  the  purchase  price. 

We  think  that  the  subsequent  xmrchosor 
of  .proi»erty,  with  notice  of  the  existence  of 
a  previous  contract  for  Its  sale  to  the  origi- 
nal vendee,  before  he  can  claim  that  the  pay- 
ments which  such  vendee  Is  to  make  under 
his  contract  should  be  made  to  himself,  must 
definitely  advise  the  original  vendee  of  the 
fact  of  Ms  ownership  of  the  property  and  his 
claim  to  audi  payment,  and  this  the  defend- 
ant Newhouse  does  not  appear  from  the  evi- 
dence to  have  done.  We  think,  therefore, 
that  the  original  vendee  was  entitled  to  con- 
tinue to  make  his  payments  to  the  Sunset 
Building  ft  Beal  Estate  Company,  his  origi- 
nal vendor,  and,  having  done  so,  he  was  en- 
titled to  demand  the  specific  performance  bt 
the  contract,  not  only  from  the  origlniU  ven- 
dor, but  from  all  those  ttiat  had  succeeded  In 
interest  with  notice  of  his  contract,  and  in 
this  respect  we  think  that  tbe  point  . made  by 
the  appellant  Is  not  well  taken— that  the 
plaintiff  was  not  entitled  in  this  action  to 
the  specific  performance  of  his  contract 
against  the  snQsequent  purchasers  with  no- 
tlce  of  his  riifbte. 

Upon  the  whol^  we  are  satisfied  that  the 
evidence  of  the  case  sustains  the  findings  ot 
the  trial  court,  and  t3uit  there  is  no  error  in 
the  record  Justifying  the  reversal  of  the  case 
and  for  these  reasons  the  Judgment  and  or- 
der denying  a  new  trial  are  affirmed. 


WESTEBOREEN  et  al.  v.  BEEB  et  al. 
(Civ.  1891.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.    Nov.  17,  18140 

1.  Tenako;  in  CoicuoN  (|  19*)— Pubciiase 
AT  JvniciAL  Sauc. 

A  tenant  in  common  may  purchase  at  a 
judicial  sale  the  interests  of  the  cotenanta. 

[Ed.  Note.~For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  f|  65-69;  Dec.  IKg.  §  19.*] 

2.  Tenancy  in  Comuon  (|  19*) — Pdbcitase 
AT  Judicial  Sale. 

Where  a  will  devised  real  estate  to  Infants 
and  an  adult,  share  and  share  alike,  a  sale  of 
the  interests  of  the  infants  under  order  of  court, 
on  petition  of  their  guardian,  is  a  Judicial  sale, 
and  the  adult  is  not  disqualified  from  becoming 
a  purchaser. 

lEd.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  §{  55-59;  Dec  Dig.  8  1».»J 

3.  Infants  (|  40*)— PtmcHAsr  or  Pbofbrtt— 

FiDCCIABY  BKLATIONSHIF. 

The  relationship  of  sister  and  brother* 
standing  alone,  does  not  create  a  fiduciary  re> 
iation,  and  the  sister,  who  ia  an  adult,  may 
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purchase  die  Interest  of  Ae  Infant  brotlicr  at 

a  sale  ordered  by  the  court 

[Ed.  Note.— For  other  cases,  see  Infanti^  Uent 
Dig.  iS  9U,  01 ;  Dec  Dig.  f  40.*] 

Appeal  from  Superior  Court,  San  Mateo 
County;  James  it.  Troutt,  Judge. 

Action  by  Carl  A.  Westergreett  and  an- 
other agalDSt  Alice  E.  0.  Beer  and  another. 
From  a  judgment  fm  deCendanta,  rendered 
on  sustaining  a  demnrzra  to  the  amended 
comiilaint  vlthout  leave  to  amend,  plalntlfCs 
APpeaL  Affirmed. 

William  F.  Herrim,  of  San  Frandsco,  for 
■appellants.  Boas  &  Rosa,  of  San  Mateo,  for 

respondents. 

PER  CURIAM.  In  this  action  the  defend- 
ants* demurrer  to  the  plaintiffs'  second 
■amended  complaint  was  sustained  by  the 
court  below  without  leave  to  amend.  Judg- 
ment was  thereupon  entered  in  favor  of  the 
■defendants,  from  wblCb  the  plaintUts  have 
-appealed. 

The  grounds  of  the  demurrer  were  that 
the  complaint  did  not  state  a  cause  of  action 
-and  that  the  plalntUfs  did  not  have  legal 
capacity  to  sue.  The  action  waa  one  to  de- 
clare a  resulting  trust  in  certain  real  prop- 
erty, and  to  compel  a  c<mTeyance  to  plain- 
tifts  of  their  alleged  respective  interests 
therein,  and  Is  founded  upon  the  following 
alleged  facts: 

Ida  Danlelson,  the  mother  of  the  plaintiffa 
and  of  the  deftodant  Alice  E.  0.  Beer,  died, 
leaving  an  estate  C(»i8lating  of  certain  real 
property  in  the  county  of  San  Mateo.  She 
left  a  will,  which  was  duly  admitted  to  pro- 
bate, and  in  accordance  with  tiie  terms  of  the 
will  the  property  which  is  the  subject  of  the 
action  was  distributed  share  and  share  alike, 
to  her  children,  namely,  the  defendant  Alice 
E.  C.  Beer,  one  Lizzie  M.  Westergreen,  and 
,Carl  A.  and  John  A.  Wester^cen,  the  plain- 
tiffs. Both  of  the  plaintiffs  were  then  mi- 
nors, and  shortly  after  the  decree  of  diatri-* 
bntion  waa  made  one  Grow,  the  public  ad- 
minlatrator  of  San  Mateo  county,  was  ap- 
pointed their  guardian  by  the  superior  court. 
On  or  about  December  1,  1802,  Crow,  aa  the 
guar^an  of  the  estates  of  the  said  minors, 
filed  in  the  superior  court  of  San  Mateo  coun- 
ty a  petition  for  an  order  of  sale  of  the  mi- 
xiors'  Interests  In  said  property,  aUeglng  that 
a  sale  was  necessary  in  order  to  prevent  the 
state  and  coun^  taxes  theremi  from  beonn- 
ing  dellnqumt  and  to  prevent  the  same  from 
being  aold  for  taxes.  The  petition  was  grant- 
ed by  the  court,  and  the  order  of  sale  made, 
pursuant  to  whidi  the  interests  of  the  plain- 
tiffs in  the  property  were  sold,  and  at  said 
dule  were  purchased  for  the  defendant  Alice 
B.  C.  Beer  by  her  husband,  who  acted  as  her 
agent  in  the  matter,  and  who  afterwards  con- 
veyed the  property  to  her  by  deed  of  gift 
'Hie  sale  was  confirmed  by  the  superior  court, 
and  Crow,  aa  the  guardian  of  the  plaintiffs, 


execnted  a  deed  to  tbe  vxopertr  to  the  pnt^ 
diaaer.  At  tlie  time  of  the  sale  the  plaintiffs 
were  minora,  and  the  defendant  Alice  E.  C. 
Beer  was  an  adult  The  complaint  further 
alleges  that  at  the  time  of  the  sale  and  for 
some  time  prior  thereto  Alice  E.  C  Beer  was 
occupying  and  residing  upon  the  property 
In  question. 

[1]  It  is  the  contention  of  the  plaintiffs 
that  Inasmuch  aa  said  defendant,  their  adult 
sister,  was  a  Joint  devisee  with  the  plaintiffs, 
and  had  acquired  her  Interest  in  the  property 
under  the  terms  of  their  mother's  Will  (which 
left  It  to  the  four  <diildren,  share  and  share 
all&e),  she  was  therefore  a  tenant  in  com- 
mon with  them.  This  may  be  conceded ; 
and  likewise  it  may  be  conceded,  as  is  con- 
tended, that  the  law  prohibits  a  tenant  in 
common  from  purchasing'  for  his  own  bene- 
fit an  outstanding  incumbrance  upon  the 
common  property.  The  rule  of  law  in  this 
behalf,  however,  has  no  application  In  our 
opinion  to  the  facts  pleaded  In  the  plaintiffs* 
complaint  The  law  does  not  prohibit  cue 
cotenant  from  purchasing  the  Interest  of 
another  tenant  In  common  at  a  Judicial  sale. 
In  the  early  case  of  Gunter  v.  Leffan,  7  Cal. 
SS9,  our  Supreme  Court  said  that: 

"Tmants  in  common,  or  partners,  have  a  rifcht 
to  acquire  their  cotenants  or  copartnera'  inter- 
ests, by  purchase  under  an  execution  sale; 
there  being  nothing  la  tiialr  relations  to  for- 
bid  it" 

AnA  in  Freeman  on  Gotenanta  and  Parti- 
tion, i  les,  it  la  said : 

"The  reasons  which  prevent  a  cotenant  from 
purchasing  and  assertiDg  an  oatstandlng  title 
do  not  apply  with  equal,  and  fenerally  not  with 
any,  force  against  his  purchasing  the  title  of  his 
cotenants,  whether  the  sale  be  voluntary  or  in- 
voluntary. Unless  some  fraud  can  be  shown  to 
have  heen  perpetrated,  or  some  superior  knowl- 
edge taken  advantage  of,  there  is  no  doubt  that 
a  cotenant  may  purchase  at  an  execution  or  ju- 
dicial sale  the  moiety  of  any  of  his  companions 
io  Interest,  and  that  he  may  retain  and  assert 
the  title  thereby  acquired  as  fully  as  though  he 
waa  a  stranger  to  the  judgment  defendaat" 

[2]  Tlie  Bale  complained  of  in  the  present 
case  waa  undoubted^  a  Judldal  sale.  That 
a  cotenant  irrespective  of  the  origin  or  mods 
of  creating  the  cotenancy,  is  not  dlaqaallfled 
from  pnxchaslng  the  interest  of  any  of  hia 
cotenanta  at  such  a  sale  is  anmiorted  by  the 
following  anthOTltles:  Oredle  v.  Bangham, 
1B2  N.  a  18,  67  S.  B.  46,  186  Am.  St  Rep. 
787;  Snell  v.  Harrison,  104  Mo.  158,  16  8. 
W.  162 ;  Peck  v.  Lockridge,  97  Ma  649,  11  8. 
W.  246;  Hopper  T.  Hopper,  79  Md.  400,  29 
AtL  611;  Starkweather  v.  Jramer,  216  U.  S. 
624,  30  Sup.  Ct  882,  64  li.  Ed.  602,  17  Ann. 
Cas.  1167 ;  Ounter  v.  Laffan,  supra. 

[8]  There  is  no  ni»it  in  the  cmtentlon  that 
Mrs.  Beer  stood  In  a  fiduciary  relation  to 
the  plalndfls  because  of  hw  blood  relation- 
^p  to  than.  The  mere  relatlonahip  of  fd» 
ter  and  brother,  standing  alone  and  by  ItaelA 
doea  not  create  a  fiduciary  relationship. 
Odell  V.  Moss,  180  CaL  852,  62  Pac  565; 
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Bacon  T.  Soule,  19  Cal.  App.  428,  126  Pac. 
3^;^.  It  will  be  noted  tbat  the  complaint  does 
not  aver  any  frand,  undue  Influence,  collu- 
sion. Inadequacy  of  consideration,  or  any 
other  fact  tending  to  show  that  defendant 
Alice  E.  C.  Beer  took  adrantage  of  her  sit- 
uation with  reference  to  the  property  or  her 
relationship  to  the  plaintiffs. 

V,'e  are  of  the  opinion  tbat  the  demurrer 
wan  iToperly  sustained  upon  the  ground  that 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  nc-lion.  It  is  there- 
fore unnecessary  for  us  to  decide  the  question 
&<K  to  whether  or  not  the  demurrer  is  well 
taken  upon  the  firouud  that  the  plaintiffs  did 
not  bare  legal  c-apacity  to  sue. 

The  Judgment  appealed  from  is  afltemed. 


PEOPLE  V.  WAKNKR.    (Cr.  278.) 
(District  Court  of  Appeal,  Third  District.  Cal- 
ifornia.   Hov.  la,  1014.) 

1.  BUKOLABT  (i  20*)— Ihdictment— Idstntifj- 

CATION  OF  Bl'ILDiXG, 

An  indiftmeut  for  burglary,  charKint;  that 
defendant  did  willEuily,  etc.,  enter  that  certain 
buildins  in  the  town  of  G.  iu  which  the  United 
States  post  office  was  then  located,  whic-h  build- 
iii;  was  then  and  there  owned  by  D,,  etc..  suf- 
tidi  ntly  described  the  building  burglnrized. 

IKd.  Note. — For  other  cases,  see  Burglary, 
Cent.  Dig.  gS  51-M;  Dec.  DiR.  S  20.*] 

2.  BvBOLABT  (§  41*)— Evidence. 

In  a  prosecution  for  burglary,  evidence  held 
lufficient  to  identify  defendaut  as  a  participant 
in  the  crime. 

[tld.  Note, — For  other  cases,  see  Burglary, 
Cent,  Dig.      94-108,  10»:  Dec.  Dig.  S  41.*} 

8.  \VlTKESSE8    (S  2GS*)— CBOSB-EXAinNATION 

— iDEWTiTY  or  Coins. 
W'bvre  an  incriminatiDg  cixcumstance  in  a 
prosecution  for  burglary  was  a  smooth  quarter 

found  on  defpodnnt,  defendant's  counsel  having 
first  shuwn  to  a  witness  on  (Toss-examination 
another  smooth  quurter  and  asked  him  to  point 
out  any  differencei  between  the  two  coins,  the 
court  did  not  err  In  limiting  the  cruss-exnmina- 
tiiin.  as  to  the  witness'  ability  to  identify  the 
coin  in  que»tiun,  to  teRtimony  as  to  the  means  or 
niethod  whereby  he  assumed  to  be  iihle  to  dis- 
tin;:i'ish  the  coin  from  other  like  coins. 

[t^.  Note. — For  other  cases,  see  Witnesses. 
tVnt.  Dig.  H  931-048,  0.^9;  Dec.  Dig.  i  2tf8.*] 

1  Cbiuinal  Law  (8  345*)— Evidence— Ueij: - 

TAKCY. 

Where  the  prosecution  claimed  that  the  al- 
leged burglary  was  committed  jointly  by  de- 
fendant and  M..  evidence  that  witness  saw  de- 
fendant in  company  with  M.  at  a  certain  hotel 
OD  (he  day  of  the  burglary  was  adminsible, 
tbnuph  there  had  been  no  direct  evidence  of  the 
tTimniission  of  the  burglary  by  more  than  one 
IwrHon. 

II"^.  Note. — For  other  cases,  see  Criminal 
Uw.  Cent.  Dig.  U  7&i,  165,  777;  Dec.  Dig.  S 
•h5.*] 

6.  CBiin:?Ai.  Law  {%  1169*)— Appeal— Rttl- 
lycft  OTT  Evidence— Pbejudice. 

Id  8  prosecDtiou  for  burglsrlliog  a  iwst 
<im>T.  accused  was  not  prejudiced  by  the  errone- 
<mi  idmissicn  of  evidence  of  the  finding  of  two 
file-rent  postage  stamps  on  n  railroad  track 
tipar  the  town  where  the  bnr»lary  waa  com- 
mitted, without  evidence  connecting  the  stamps 
Vi'itb  accused,  where  there  was  other  ample  evi- 


dence to  estaUiidi  defendant's  eoimeetfon  wit^ 
the  crime  chaired. 

[Ed.  Note.-— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g8  754,  3088,  3130,  8137-3143; 

Dec.  Dig.  f  nm*] 

G.  Criminal  Law  ({  44S*)— Evidence— Rele- 
vancy. 

Defendants  having  been  arrested  for  bnr> 
glary  after  they  bad  alighted  from  a  railroad 

train,  evidence  of  the  deituty  sheriff  who  ac- 
compliiihed  the  arrest  that  while  st|inding  in 
the  baggage  car  he  opened  the  door  slightly, 
pepped  through  into  the  passenger  coach,  and 
"located  the  two  gentlemen  that  I  was  looking 
for,"  was  not  objectionable  as  equivalent  to  a 
statement  that  defendant  and  his  companion 
had  committed  the  burglary, 

lEd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  Sfi  1035-1039,  1041-1043,  1045, 
1048-1051;  Dec  Dig.  f,  448.*] 

7.  Cbihinal  Law  (§  693*)  —  Tbial  —  Eecep- 

Ticrs  OF  Evidence— Objections, 

Where  a  question  was  answered  before  an 
objection  was  made  thereto,  a  subsequent  ob- 
jection is  unavailable;  the  only  remedy  being 
by  motion  to  strike. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  X  1630;  Dec.  Dig.  {  693.*] 

Appeal  from  i^uiterlor  Court,  SoiKHua  Coun- 
ty ;  Kuunet  Seawell,  Judge. 

Henry  Waruor  was  convicted  <rf  burglary, 
und  he  appeals.  AfHrmeU. 

T.  J.  Butts,  of  Sauta  Bosa,  and  Charles 
Pecry,  of  San  Francisco,  for  appellant  U. 
S.  Webb,  Atty.  Gen.,  and  J.  Charles  Jones. 
Deputy  Atty.  Oen.,  for  the  People. 

HART,  J.  The  defendant  and  one  Joe  Ma- 
lone  were  jointly  charged  by  an  iaformaticm 
filed  la  the  superior  court  of  Sonoma  county 
with  the  crime  of  burglary.  The  accused  de- 
manded and  were  given  separate  trials,  and 
the  defendant  was  convicted  of  the  crime 
chtii^d.  This  appeal,  supported  by  a  tran- 
script of  the  testimony  duly  prepared  under 
section  124T  of  the  Penal  Code,  is  presented 
by  the  defendant  from  Uie  Judgment. 

[1]  Ttie  first  point  made  by  the  defendant 
is  tlMt  the  building  iu  which  the  burglary 
is  alleged  to  have  been  coumiltted  is  not  so 
desci-ihed  In  the  information  as  to  identify 
it  with  that  deflnitcness  necessary  to  the 
protection  of  ^e  accused  against  a  second 
prosecution  for  the  identical  offense  which 
It  was  the  intention  to  charge.  The  informa- 
tion alleges  that  the  defL'udiiuts  "did  willful- 
ly, unlawfully,  feloniously,  and  burglariously 
enter  that  certain  building  in  the  town  uf 
Guorueville,  iu  said  county,  in  which  the 
[Tnited  States  vont  office  was  then  and  there 
located,  and  which  building  was  then  and 
there  owned  by  Mrs.  II.  8.  Drake,  witli  fe- 
lonious intent  then  and  there  to  commit  lar- 
ceny." We  think  the  building  was  thus  so 
described  In  the  inforniution  as  to  have  fully 
informed  the  defendant  of  the  iiarticniar 
building  which  he  was  charged  with  having 
liurglitrlously  entered  and  to  render  avull- 
ulile  a  plea  of  once  in  Jeoimrdy  and  former 
conviction  or  aciiuittal  In  rase  a  second  prose- 
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cution  for  the  same  offense  should  be  Inau- 
gurated against  him.  Indeed,  the  statement 
that  the  building  entered  was  the  one  In 
which  the  United  States  post  office  at  Gnerne- 
TiUe  Is  located  would  have  been  a  sufficient 
description,  since  there  Is  but  one  post  office 
In  said  town.  But  the  description  goes  far- 
ther by  declaring  that  said  building  was  own- 
ed by  Mrs.  R.  S.  Drake.  The  evidence  con- 
flrms  this  allegation  and  further  shows  that 
the  post  office  was  in  the  building  owned  by 
her.  The  description  was  clearly  sufficient 
for  all  purposes.  See  People  t.  Edwards,  59 
Cal.  359;  People  v.  Bitancourt,  74  Cal.  188, 
190,  15  Pac.  744;  People  v.  Main,  114  Cal. 
634,  46  Pac.  612;  People  v.  Parker,  91  Cal. 
91,  27  Pac.  537;  People  v.  Price,  143  Cal. 
351,  77  Pac.  73. 

[2]  The  next  point  urged  for  a  reversal  Is 
that  the  evidence  la  insufficient  to  sivport 
the  verdict. 

The  evidence  upon  which  the  d^endant 
was  convicted  was  purely  drcnmatantlal, 
and,  while  it  la  to  be  conceded  that  it  does 
not  appear  at  first  bluBb  to  be  very  stnmg, 
still,  after  a  careful  analysis  of  the  drcnm- 
Btances  thus  developed,  we  are  persuaded 
that  the  conclusion  reached  by  the  Jury  Is 
well  supported.  The  facts,  narratively  stat- 
ed, are  as  follows:  Between  the  hours  of 
5:35  p.  m.  of  the  20th  and  6:^  a.  m.  of  the 
Slst  day  ctf  May,  1013,  the  post  office  at 
Oueraevllle  was  entered,  the  safe  therein 
blown  open  by  dynamite,  and  Ita  contents 
rifled;  there  having  beoi  taken  therefrom 
$171.07  in  cash  and  tlil51.75  in  postage 
stamps.  The  money  so  taken  consisted  of 
two  or  three  920  pieces,  a  consideratde  lot 
of  95  pieces,  and  a  quantity  of  dimes  and 
nickels.  Among  this  money  was  a  quarter 
of  a  dollar  whlOh  had  worn  perfiectty  smooth 
and  which  had  been  in  the  possessicm  of  the 
postmaster  fbr  several  weeks  prior  and  up 
to  the  time  of  the  bnrglary.  An  Inspection 
of  the  post  office  premises  early  on  the  morn- 
ing of  May  2l8t,  after  the  postmaster  had 
discovered  that  the  office  bad  been  bnxglaz^ 
ized.  revealed  tiie  fact  that  the  door  of 
the  building  bad  been  pried  c^n  by  means 
of  picks,  which  had  been  taken  from  the  tool- 
house  of  the  railroad  company.  The  safe 
was  badly  shattered  from  the  effect  of  the 
concussion.  In  the  post  office  there  was  pick- 
ed up  from  the  float  something  over  fll  in 
money,  which  had  evidently  been  dropped 
by  the  burglars,  perhaps  because  of  their 
haste  in  getting  away  from  the  scene  of 
their  crime. 

It  appears  that  the  defendant  and  Malone, 
his  codefendant,  were  first  seen  in  the  neigh- 
borhood ot  Guerne^ille  on  the  18th  day  of 
May,  1913 — two  or  tttree  days  previously  to 
the  coinmlRslon  of  the  crime.  On  that  day 
they  ate  dinner  at  a  hotel  at  Occidental,  a 
small  town  situated  several  miles  from 
(iuemcvllle.  By  various  persons  they  were 
thereafter  seen  either  at  GuernevIHe  or  at 
points  near  that  town  both  before  and  on 


the  day  that  the  building  was  entered.  On 
the  morning  of  the  20th  Of  May,  at  about  the 
hour  of  10  o'clock,  they  were  seen  lying  un- 
der a  tree  on  the  roadside  near  a  place  called 
Rio  Nldo,  which  place  is  located  about-  a 
mile  from  Guemeville.  At  12  o'clock  noon 
of  the  20th  of  May  they  were  seen  sitting  in 
front  of  one  of  the  places  of  business  at 
GuerneviUe  about  a  btock  distant  from  the 
post  office.  At  about  16  minutes  to  6  o'clock 
of  the  morning  of  the  2l8t  day  of  May,  the 
defendant  and  his  companion  appeared  at 
the  hotel  at  Onddental  and  there  and  at  that 
time  had  breakfast.  At  about  6:40  a.  m., 
the  conductor  tm  a  narrow  gauge  railroad 
whose  trains  carry  passengers  from  Occi- 
dental to  Sausalito,  where  the  road  connects 
with  the  boats  for  Sui  Francisco,  saw  the 
defendant  and  Malone,  Just  as  the  train 
was  about  to  move,  running  from  behind  the 
depot  at  Occidental  to  catch  said  train.  The 
two  men  boarded  the  train  without  having 
first  purchased  tickets  at  the  depot,  paying 
their  fbres  to  Camp  Meeker,  a  station  on  the 
line  of  said  road  a  shcurt  distance  from  Occi- 
dental, to  the  conductor.  When  the  train 
reached  Camp  Meeker,  both  men  alighted, 
one  going  down  the  track  in  the  direction  in 
which  the  train  was  then  gotog.  The  other 
went  In  the  fq)poalte  direction.  The  train  re- 
mained at  Gamp  Meeker  tor  upwards  of  35 
minutes  and  then  resumed  its  Journey  sooth. 
Both  the  defendant  and  Ualone  had  boarded 
the  train,  the  former  having  purchased  a 
ticket  to  Fairfax  and  the  latter  a  ticket  to 
Pacheoo,  a  small  flag  station,  at  which,  the 
conductor  testifled,  the  train  rarely  ever 
Bt(9ped  or  had  occasion  to  s^.  On  alter- 
ing the  passenger  coach,  the  defendant  took 
the  rear  seat  and  Malone  a  seat  In  the  fr<mt 
part  of  the  car,  and  thus  th^  traveled  untU 
FalrfBZ  was  reached.  It  appears  tliat,  the 
sherUTs  office  ot  Haiin  county  having  pre- 
Tlonsly  beoi  ai^rlsed  of  the  burglary  by  the 
auUiorlties  of  Sonoma  county,  a  deputy  sber- 
Iff  of  the  first-named  county  boarded  tlie 
train  befOTo  it  arrived  at  Fairfiix ;  be  having 
been  given  information  that  two  persons  who 
were  suspected  of  having  perpetrated  the 
crime  were  aboard  of  said  train.  The  d^uty 
took  a  posIOcm  in  the  baggage  car  and,  peep- 
ing "through  the  entk  ot  the  door,*'  saw 
the  two  men  seated  in  the  passrager  coach, 
as  above  indicated.  When  the  train  reached 
the  Fairfax  depot,  the  officer,  having  stspped 
into  the  passenger  coach  Just  before  ttie 
train  came  to  a  standstill,  followed  the  two 
men  out  ot  the  car.  Before  they  got  off  the 
car,  the  defendant,  in  a  whisper,  but  so  that 
the  officer  heard  it,  directed  Blalone  to  walk 
down  the  tratft.  As  Malime  started  down 
the  track,  the  defraidant  started  towards  the 
town.  Before  either  bad  taken  many  steps 
in  the  respective  dlrectiras  In  which  they 
had  started,  tiie  t^cer  halted  and  proceeded 
to  que8ti(Hi  them,  a^ing  them  their  nabies, 
where  they  came  from,  etc.  The  defendant 
gave  bis  name  as  Lawson  and  at  a  subse- 
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qnent  Interrlew  with  tbe  two  men  Malone 
declared  Uiat  bis  name  was  Harray. 

"1  asked  them."  testified  the  officer,  "where 
they  boarded  the  train — I  asked  the  seotleman 
(tbe  defendant)  where  he  boarded  the  train,  and 
he  would  not  answer  me.  I  asked  him  the  sec- 
ond time,  and  he  puUed  a  card  out  of  his  pocket 
—that  is,  a  time-tablei  and  was  lookioK  over  the 
time-table.  He  seemed  to  be  quite  nerTous. 
Well,  he  was  nervous.  He  would  not  answer 
me  at  alL  I  asked  him  the  second  time.  I 
says,  'How  far  are  yoa  roing?*  Be  says,  'I  am 
gong  to  San  Francisco/  I  saya,  'What  made 
you  set  off  here?  He  says,  'Tou  tell  me  some- 
thinj?  and  I  will  tell  yon  something*— that  is  the 
remark  he  made.  He  did  not  tell  me  why  he  got 
off  at  Fairfax.  *  *  •  That  train  runs 
through  to  connect  with  the  boat  for  San  Fran- 
cisco—it rans  to  Sausalito,  which  la  &  transfer 
station  to  Ban  Francisco." 

The  officer  then  placed  tbe  two  men  under 
arrest  and  omveyed  tham  to  the  sheriff's  of- 
fice at  San  BafaeL  There  the  two  men  were 
searched,  and  from  the  person  of  the  de- 
fendant tbe  snm  of  $78.70  was  taken,  and 
uiwn  that  of  Matone  the  sum  of  $78.60  was 
foand.  Among  the  pieces  of  coin  found  on 
the  defendant  was  a  quarter  of  a  dollar 
which  had  become  perfectly  smooth.  No 
postage  atampa  were  found  in  tbe  possession 
of  either  of  the  two  men. 

Thus  we  have  detailed  all  tbe  circum- 
stances disclosed  by  tbe  evidence  purporting 
to  fasten  guilt  upon  tbe  defendant  and  ap- 
OQ  which  tbe  jury  founded  their  verdict  of 
conviction.  Readily  it  will  be  observed  that 
the  Btrongest  circumstance  developed  at  tbe 
trial  against  tbe  defendant  was  tbe  fact  of 
his  'possession,  at  tbe  time  of  his  arrest, 
which  occurred  within  a  few  hours  after  the 
burglary,  of  the  smooth  two-bit  piece  refer- 
red to  above.  Mr.  Duncan,  the  postmaster, 
baring  been  shown  the  smooth  two-bit  piecfe 
taken  from  the  defendant,  testlSed,  upon  an 
examination  of  tbe  coin,  that  It  "was  the 
two-bit  piece  that  was  In  tbe  safe  the  night 
of  the  robbery,  after  I  locked  it  up.  I  re- 
ceived it  from  Mr.  Johnson  that  runs  the 
mercantile  store  there.  He  brought  it  in  one 
morning  and  asked  me  if  I  thought  It  was 
good  for  stamps.  I  was  In  a  hurry  and  told 
hhn  I  thought  it  was."  He  said  that  he 
placed  the  quarter  In  the  post  oftice  receipts 
till,  where  be  left  tbe  stamp  money,  but  that, 
becBQBe  it  was  "bo  slick,"  he  took  occasion 
to  examine  it  several  times  while  it  was  id 
his  possession.  He  observed  on  the  coin  a 
little  depression  below  tbe  right  side  of  tbe 
eagle,  and  from  that  mark,  which  was  per- 
haps made  in  tbe  mllllDg  of  tbe  piece,  he  felt 
KBtlsfled  that  tbe  coin  takm  from  the  defend- 
ant was  the  same  smooth  two-bit  piece 
vhlch  he  received  from  Johnson  and  which 
wag  in  the  poet  oflSce  saffe  <m  tbe  nl^t 
tie  robbery. 

C.  D.  Jt^nson,  from  whom  the  postmaster 
iwdved,  under  the  circumstances  as  explain- 
ed by  tlie  latter,  a  smooth  20-cent  piece,  tee- 
tifled,  Id  part,  as  follows: 

"Q.  Mr.  Johnson,  I  show  yon  a  quarter  mark- 
ed People's  Exhibit  1  for  identificatioiu  People 


V.  Warner.  Did  you  ever  see  tliat  quarter  be- 
fore? A.  Yes.  Q.  When  did  you  first  see  that? 
A.  Oh,  after  the  lat  of  September  a  year  ago 

*  *  *  in  the  safe  of  the  Guerneviile  Rochdale 
Company.  (The  witness  was  connected  vrith 
said  company.)  *  *  *  It  remained  In  the 
safe  in  a  little  box  aotil  along  about  January 
and  I  took  it  out.  There  were  four  quarters. 
I  took  the  four  of  them  out  and  put  them  in  my 
pocket   •   •   •  Two  of  them  I   still  have. 

*  •  •  This  particular  quarter  I  gave  when  I 
went  to  the  poat  office.  I  asked  Mr.  Duncan 
(lUie  postmaster)  if  he  would  take  it  for  stamps. 
This  occurred  in  February  or  March,  perhaps 
Februa^  (1913).  •  •  •  I  had  it  in  my  pocket 
over  a  month  or  six  weeks.  *  *  *  I  took  the 
four  quarters  out  (of  the  safe).  Two  of  the 
quarters  were  marked.  •  *  •  Two  of  the 
coins  had  no  mark  on  them.  *  *  *  This  is 
the  coin  I  turned  over  to  tbe  postmaster  for 
postage  stamps." 

Tbe  witness  proceeded  to  testify  that,  after 
tbe  robbery  of  the  post  office,  tbe  quarter 
taken  from  the  defendant's  possession  at  the 
time  of  bis  arrest  was  exhibited  to  him 
(witness)  by  the  sheriff  of  Sonoma  county, 
and  that  he  identified  tbe  coin  as  the  one  de- 
livered by  bim  to  the  i)08tma8ter.  He  said 
be  was  able  to  Identify  tbe  coin  from  the 
fact  that  on  its  date  side  it  was  perfectly 
smooth,  tbe  date  and  Cbe  "Goddess  of  Libera 
ty"  being  wholly  obliterated,  and  from  tbe 
ftirtber  Uict  tbat  tm  the  rererse  side  thereof 
the  eag^^  while  considerably  worn,  was  plain- 
ly visibly  and  tlMit  to  the  right  and  under 
the  eagle  thore  w«s  a  pecnllar  depresstim. 

The  defmdant  did  not  take  tiie  stand  in  bis 
own  behalf.  One  Bobert  Wall,  however,  tes- 
tifying for  him,  said  that  he  was  engaged  in 
tbe  business  of  selling  newspapers  at  a  news 
stand  at  the  ferry  building.  In  San  Frandsco; 
tbat  he  was  acquainted  ^th  the  defendant, 
who  had,  during  tbe  recent  Portala  festlTsJ 
in  San  Franctooob  woriced  for  tbe  witness; 
tbat  «n  the  17th  day  of  May.  lOlS— about 
four  days  prior  to  tbe  time  of  the  commission 
of  tbe  crime  dkarge^k— tbe  defmdant  bought 
a  newspaper  from  bIm  and  in  payment  there- 
for lianded  the  witness  a  $5  gold  piece; 
tbat  he  (witness)  In  returning  to  tbe  defraid- 
ant  the  ^nge  gave  tbe  latter,  amoi^  other 
denomlnattons  of  coin,  a  quarter  of  a  dollar 
which  lud  been  so  worn  that  it  was  perfectly 
smooth.  The  witness  inspected  and  examined 
the  quarter  taken  from  the  defeaidant  and 
declared  that  he  was  "pret^  sure  that  was 
the  Quarter  that  I  gave  bim  at  tbat  time." 

Thus  it  is  to  bvnoted  tbat  a  conflict  arises 
in  tbe  evidence  upon  the  question  whether 
the  "smooth  quarter"  found  In  tbe  possession 
of  the  accused  at  the  time  of  bis  arrest  was 
the  one  which  the  poatmester  declared  was 
in  the  safe  of  the  post  office.  While  It  may  be 
conceded  that  the  Idaitiflcatlon  of  a  particu- 
lar piece  of  coin  is,  as  a  general  proposition, 
an  act  most  difficult  of  accomi^shment,  still, 
in  thia  case,  it  is  made  to  appear  that  the 
particular  coin  whose  identlflcatlon  was  singu- 
larly vital  to  tbe  determination  of  the  ulti- 
mate issue  was  so  peculiarly  marked  tbat  in 
tliat  respect  it  was  plainly  dlflwent  and  so 
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remo^'ed  from  the  ordinary  coins  of  Its  deDom- 
inatiou  tliat  the  witnesses  for  the  people,  hav- 
ing frequently  examined  it,  could  Identify  it 
us  one  which  they  had  seen  and  handled 
previously  to  the  time  at  which  it  was  found 
in  the  possession  of  the  accused.  It  was 
therefore  with  no  less  propriety  than  as  to 
any  other  question  of  fact  In  the  case,  with 
the  Jury  to  decide  the  tnith  of  the  contro- 
versy and  so  determine  whether  the  iden- 
tification of  the  coin  by  the  witnesses  Duncan 
and  Johnson  was  to  he  accepted  as  correct  or 
erroneous  or  of  so  doubtful  a  character  as 
to  justify  its  rejection.  The  jury  evidently 
accredited  the  identification  of  the  coin  by 
said  witnesses,  and  thus  the  fact  of  the  pos- 
session by  the  defendant,  so  soon  after  the 
burglary,  of  the  25-cent  piece  in  question 
became  and  constituted  a  circumstance  which, 
nnexplained,  although  not  of  itself  sufl^clent 
to  warrent  a  conviction,  the  jury  were  never- 
theless authorized  to  consider.  In  connection 
with  the  otlier  circumstances,  such  as  they 
were.  In  paosintc  upon  the  question  of  the 
guilt  or  innocence  of  the  accused.  And 
whether  the  circumstance  of  the  possession 
of  stolen  property  has  been  satisf«ctortly  ex- 
plained Is  a  question  solely  for  the  Jury's 
detennination. 

The  case,  then,  as  to  the  facts,  i-tands  thus: 
That  the  defendant  and  his  companion,  Ma- 
lone,  strangers  In  and  around  the  town  of 
GuerneTllle,  were  engaged  in  loitering  about 
that  and  nelgbliorlng  places  for  several  d»iys 
before  and  on  the  day  of  or  preceding  that 
on  which  the  burglary  was  conimttted;  that 
neither  of  the  men  appectred  to  have  any 
!«)eclal  business,  at  least  of  la  legitimate 
nature,  in  that  locality;  that  early  In  the 
piomlng  of  the  21st  day  of  May,  and  within 
a  few  hours  after  the  bni^lary,  they,  at  the 
town  of  Occidental,  were  seen  running  from 
behind  the  depot  to  catch  a  train  which  was 
about  to  start:  that  they  boarded  snld  train, 
without  Urst  procuring  tickets,  paid  their 
fares  to  the  conductor  to  Camp  Meeher,  a 
short  distance  from  Occidental,  and  then 
alighted  and  departed,  one  going  in  one  di- 
rection and  the  other  In  the  opjraslte;  that 
they  again  took  that  train  and  occuple<l 
seats  in  the  coach  far  apart  from  each  other, 
going  to  Fairfax,  where  they  allKhted,  the 
defeiKlant  dlreetlug  his  companion  to  walk 
on  down  the  track,  while  he  himself  Htartetl 
In  an  oiiposlte  direction  and  towards  the 
bUBlnesH  part  of  said  town ;  that,  upon  being 
accosted  by  the  officer  and  questioned  by  him 
as  to  their  names,  where  they  came  from,  and 
w^here  they  were  going,  the  defendant  betray- 
ed nen-oumesR,  refused  to  answer  the  offl- 
(■er's  (luestions  as  to  the  point  at  which  they 
iKmitlcd  the  train  and  where  they  had  been, 
and  both  gave  the  officer  fictitious  names; 
tliat  the  two  meii  each  had  in  his  i)08.<«sslon 
approximately  the  same  amount  of  nv>ney ; 
and  that  In  the  defenilant's  possession  was  a 
lilece  of  coin  wlitdi  was  Identified  an  the  one 
in  the  safo  at  Qio  time  that  It  was  rifled. 


That  the  drcumstances,  as  thus  recapitu- 
lated, strongly  point  to  the  defendant's  guilt, 
no  reasonable  person  will  for  a  momeut  deny 
or  even  attempt  to  controvert.  And,  while 
the  defendant  was  at  liberty  to  remain  mute 
at  the  trial  and  his  silence  not  to  be  con- 
sidered against  him,  yet  the  fact  conspic- 
uously stands  out  that  none  of  those  cir- 
cumstances was  controverted  or  its  Incriiu- 
inatory  forcfe  Impeached  or  impaired  by 
adverse  testimony,  exc^t  the  single  circum- 
stance (as  to  which,  as  shown,  there  is  some 
conflict  In  the  testimony)  of  the  finding  in 
the  possession  of  the  d^endant  of  a  two-tiit 
piece  which  corresponded  In  certain  respects, 
unusual  to  coin,  with  a  piece  of  mouey  of 
ttie  same  dencnnLnatloii  wbidi  was  shown  to 
have  been  In  the  post  office  safe  at  the  time 
of  the  burglary.  In  the  absence  of  satis- 
factory or  any  explanation  of  those  drcum- 
stances, the  jury  were  required  to  answer  for 
themselves,  by  a  consideration  of  all  the  cir- 
cumstances together,  these  questions:  (1) 
Why  did  the  defendant  and  his  companion 
conceal  themselves  behind  the  deiwt  nt  Oc- 
cidental, at  an  early  hour  in  the  morninE!,  and 
then  hastily  take  the  train,  as  it  was  about 
to  move,  without  t1i*st  providing  themselves 
with  tickets  in  the  usual  way?  (2)  Why  did 
they  separate  when  arriving  at  Camp  Meeker 
and  alighting  from  the  train  and  then  aj:ain 
take  the  same  train  for^Falrfax?  (3)  WTiy 
did  they  separate  themselves  in  the  coach,  one 
taking  a  seat  in  the  extreme  rear  of  the  co;ich 
and  the  other  seating  himself  in  the  e.vtri'ine 
forward  end  of  the  car?  (4)  Why,  upon  reach- 
ing Fairfax,  did  the  defendant  request  Maloue 
to  walk  on  down  the  track  and  he  start  to  go 
toward  the  business  part  of  the  town?  (3) 
Why  did  they  give  assumed  or  false  naiues 
to  the  deputy  sheriff?  (0)  Why,  if,  as  the 
defendant  declai-ed  was  true,  they  were  bound 
for  San  Francisco,  did  they  leave  at  Fairfax 
the  train  on  which  they  were  riding  and 
which  would  have  given  them  direct  connec- 
tion with  the  ferry  boots  at  Sausalito  for 
San  Fi*uncisc*o?  (7)  Why  did  they  refuse  to 
answer  the  deputj'  sheriff  when  he  questioned 
them  as  to  the  place  at  which  they  boarded 
the  train  and  as  to  where  they  had  lieen?  (8) 
What  was  the  oa-asion  of  the  betrayal  of  ner- 
vousness by  the  defendant  when  flrst  accitsted 
and  questioned  by  the  officer?  (0)  Wliat  w*as 
the  purpose  of  the  two  men  In  loitering 
around  the  neighborhood  of  GuemevUle? 
Men  traveling  together  as  companions  may. 
with  perfectly  righteous  moUves,  act  as  the 
defen^nt  and  Malune  acted,  yet  such  ctm- 
duct  in  men  who,  as  friends,  are  jounieying 
together  over  the  country,  is  so  peculiar  and 
unusual  or  so  far  the  revense  of  the  onlinary 
demeanor  of  nvu  traveling  together  that  it 
is  open  to  very  serious  suspicion  that  there 
Is  Millie  sinister  or  questionable  motive  ttehlnd 
It,  and,  when  viewed  by  the  light  of  other  con- 
nected circumstances  tending  in  some  uwa»- 
ore  to  fasten  guilt  of  crime  upon  penaous  so 
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denwanlng  tfaemselTes,  it  may  w«ll  be  expect- 
ed to  lead  the  mind  from  the  grade  of  mere 
susiddon  to  that  of  conviction  that  It  Is  actu- 
ated by  a  criminal  purposa  And  so  the  Jury 
could  with  sound  reason  have  viewed,  and 
presumptively  did  view,  the  actions  of  the  de- 
feudant  and  his  companion  as  thus  ebon-u  by 
tbe  testimony,  and.  as  before  declared,  we 
cannot  see  how  a  court  erf  review  can  Justly 
fsay  that  their  Interpretation  of  «ll  the  clr- 
muistancea.  cousldcred  together  add  in  con- 
nection with  each  other,  as  represented  by 
tbelr  verdict,  is,  as  a  matter  of  law,  erroneous. 

It  la  next  contended  that  numerons  preju- 
dldal  errore  were  committed  In  rulings  upon 
the  evidence.   Some  of  these  will  be  noticed. 

[3]  Counsel  for  ttie  defendant,  having  first 
Bh(m-n  to  the  witness  Duncan  another  smooth 
quarter  of  a  dollar  than  the  one  found  on  the 
defendant,  asked  him  to  point  out  the  dis- 
tinmilidilng  difference,  if  any,  between  the 
two  i^eees  of  coin.  The  obvious  purixMe  of 
mch  examination  of  the  witness  was  to  ^ow, 
if  thus  It  could  be  done,  that  there  was  noth- 
Ins  in  the  coin  taken  from  the  defendant 
which  would  enable  a  person  to  distinguish  it 
from  any  other  equally  smooth  two-bit  piece. 
The  court  interrupted  counsel  to  sa>'  that,  as 
far  as  he  could  go  In  the  matter  of  teBtiitg 
the  ability  of  the  witness  to  Identify  the  coin 
in  qnestlon  was  to  question,  by  proper  cross- 
examination,  the  means  or  metiiod  whereby 
he  assnmed  to  be  able  to  identify  or  distln- 
siiish  said  coin  from  any  other  like  coin-  The 
court's  coarse  in  this  regard  Is  assigned  as 
error. 

While  we  think  that  the  court  could,  with- 
out serious  legal  impropriety,  have  allowed 
the  witness  to  compare  the  two  pieces  of  coin 
and  point  out  or,  as  counsel  for  the  defend- 
ant undoubtedly  expected  would  be  the  re- 
sult, fall  to  point  out,  any  difference  between 
the  two  that  would  fac-llitate  a  ready  dis- 
timtion  between  tliem,  it  is  clear  tliat,  strict- 
ly siieakinR,  the  ruling  was  not  eiToiieous, 
for.  after  all,  the  question  wbetlier  the  two- 
Mt  piece,  the  ideutlftcntioii  of  wliich  was  of 
vital  Importance  in  this  case,  was  or  was 
not  In  any  resiiect  different  from  any  other 
smooth  quarter  of  a  dollar  wan  one  whose  so- 
luti(m  was  for  the  Jury  and  not  for  the  wlt- 
ne««.  As  a  matter  of  defense,  It  would  have 
been  proper  and  competent  for  counsel  for 
the  defendant  to  have  put  In  evidence  anoth- 
er or  other  quarters  of  the  same  general  ap- 
pearance as  that  of  the  one  taken  from  the 
defendant  and  thus  liave  submitted  to  the  de- 
termination of  the  Jury  the  proposition  wheth- 
er the  piece  of  coin  found  on  the  defendant 
could  i)y  any  means  or  for  any  reason  be  dif- 
ferentiated or  distinguished  from  the  OTdi- 
nary  coin  of  like  denondnation,  worn  smooth 
by  use.  This  course  counstel  did  not  adopt. 

[4]  It  Is  urged  that,  inasmuch  as  there  was 
presented  no  direct  evidence  of  the  commis- 
sion of  the  burglary  by  more  than  one  per- 
sun,  it  was  error  for  the  court  to  permit  a 


witness  to  testify  that  he  saw  the  defendant 
in  the  company  of  Malone  at  the  Monte  Rio 
Hotel  on  the  afternoon  of  May  20th.  The 
theory  of  the  prosecution  was  that  the  crime 
was  committed  Jointly  by  the  defendant  and 
Malone.  and  vpon  that  theory  the  testimony 
objected  to  was  peculiarly  pertinent  Bnt 
even  it  the  prosecution  tiad  proceeded  upon  the 
theory  that  the  defendant  alone  committed 
the  deed,  testimony  of  the  fact  that,  Just  pri- 
or to  the  burglary,  he  had  been  seen  DMr  the 
scene  thereof  in  the  company  of  another  par- 
ty, who  was  not  accused  or  even  nnspected  of 
complicity  In  the  conuuls^on  of  the  crime, 
could  not  possibly  prejudice  his  rights. 

[B]  It  appears  that,  at  about  6  o'clock  of 
the  morning  of  the  2l8t  of  Hay,  (we  Lincoln 
Stewart,  while  on  his  way  to  his  place  of 
employment,  found  two  5-cuit  postage  stamps 
on  the  railroad  track  between  GuemevUle 
and  Monte  Kio,  and  a  short  distance  from  the 
former  place,  and  over  objectltm  by  defend- 
ant, Stewart  was  permitted  to  testify  to  the 
fact  of  finding  said  stamps,  and  objection  was 
also  likewise  but  unavalllngly  made  to  the 
admission  of  the  ptamps  In  evidence.  The  de- 
fendant was  not  shown  to  have  had  any  con- 
nection with  said  stamps,  and  therefore  the 
testimony  disclosing  the  fact  that  they  were 
found  as  indicated  could  have  no  tendency  to 
estalilisli  his  guilt.  We  can  conceive  of  no 
lefffll  reason  Justifying  the  admission  of  the 
testimony.  We  are  of  the  opinion,  however, 
that  the  other  circumstances  were,  xnialded 
by  the  circumstance  of  the  finding  of  tlie 
stamps,  amply  sufflclent  to  generate  in  the 
minds  of  reasonable  men  the  conviction  that 
the  defenilant  was,  beyond  a  reasonable 
doubt,  guilty  of  the  crime  charged.  In  other 
words,  we  are  convinced  that,  had  the  circum- 
stance of  the  finding  of  the  stamps  been  elim- 
inated from  or  not  brought  into  the  record, 
the  Jury  could  have  Justly  concluded  from 
the  other  circumstances  that  the  defendant 
was  guilty.  In  this  view  of  the  i*ecord,  the 
testimony  objected  to  cannot  well  be  held  to 
have  operated  prejudicially  against  the  ac- 
cused. 

[6]  The  witness  Emerald,  the  deputy  sher- 
iff who  arrested  the  defendant  and  Malone, 
testified  that,  upon  going  into  the  baggage 
car.  he  opened  the  door  thereof  slightly,  ]»pep- 
ed  through  and  Into  the  passenacr  coach,  and 
"located  the  two  gentlemen  that  I  was  look- 
ing for."  Counsel  for  the  defendant  moved 
to  strike  out  the  words  "I  was  looking  for." 
contending  that  the  statement  of  the  witness 
as  phrased  by  tbe  latter  "was  equivalent  to 
telling  the  Jurj'  that  the  defendant  and  the 
other  man,  Malone,  had  committed  the  rob- 
l>ery  at  GnemevlUe  "  The  court  refused  to 
order  said  words  stricken  ont.  The  state- 
ment could  not  have  been  so  understood  by 
the  Jury,  since  the  testimony  of  the  ofTl<-er 
did  not  show  that  he  had  such  knowledge  of 
the  two  men  or  their  connection  with  the 
crime  as  would  induce  tbe  Jury  to  attach  any 


Digitized  by  Google 


660  146  PACIFIC 

slgDlflcance  to  any  statemeot  by  talm  wblch 
might  be  so  constnied  as  to  involTe  a  dec- 
laration or  the  expression  of  an  opinion  by 
him  that  they  were  guilty  of  the  chaise.  Hla 
testimony  clearly  disclosed  that  all  that  he 
knew  about  the  defendant  and  Malone  or 
their  connection  with  the  commission  of  the 
crime  for  which  he  arrested  tliem  was  what 
he  might  have  acquired  through  his  Inter- 
pretation of  their  actions  or  conduct  when  he 
placed  them  under  arrest,  and  It  Is  only  rea- 
sonable to  say  that  Intelligent  men  would 
not,  in  the  fajce  of  such  testimony,  pay  any 
attention  to  wliat  might  be  viewed,  by  possi- 
ble construction,  as  an  opiDlon  of  the  witness 
that  the  accused  were  the  guilty  peraons. 

[7]  It  la  complained  that  the  ruling  per- 
mitting the  deputy  sheriff  who  arrested  the 
defendant  to  testify  that  he  found,  among 
other  articles,  a  "skeleton  key"  In  the  posses- 
sion of  the  latter,  when  arrested,  was  errone- 
ous and  prejudicial.  It  may  perhaps  be  un- 
necessary to  explain  that  a  "skeleton  key"  Is 
a  burglar's  Implement  and  is  commonly 
known  to  be  habitually  carried  by  profession- 
al burglars,  It  being  capable  of  opening  door 
locks  to  which  It  had  not  been  specially  fitted. 
The  speclQc  objection  to  this  testimony  Is, 
however,  that,  Inasmuch  as  It  was  quite  clear- 
ly shown  that  entrance  into  the  building  was 
effected  by  the  prying  open  of  the  door  by 
means  of  a  pick  and  not  by  the  use  of  a  key, 
the  fact  that  the  defendant  had  upon  his 
person  a  skeleton  or  burglar's  key  could  have 
□o  pertinency  to  any  Issue  In  the  case.  But 
it  appears  that  counsel  for  the  defendant  first 
opened  up  the  matter  objected  to  by  asking 
the  witness,  on  cross-examlnatloo,  If  he  found 
any  burglar's  tools  of  any  kind  in  the  pos- 
session of  the  accused.  On  redirect,  the  fol- 
lowing questlou  was  asked  by  the  district  at- 
torney: "You  said  you  did  not  find  any 
burglar's  tools.  Did  you  find  a  burglar  key? 
A.  We  found  a  skeleton  key."  Counsel  for 
the  defendant  then  Interposed;  "We  object 
to  that  as  leading,  'Did  be  find  a  key?'  An- 
swer, by  witness;  'Yes,  a  skeleton  key.' " 
Subsequently,  and  after  the  question  had 
been  answered,  counsel  for  the  defendant  ob- 
jected to  the  testimony  upon  the  ground  that 
It  was  "incompetent.  Irrelevant,  and  imma- 
terial." These  objections  having  been  made 
after  the  question  was  answered,  there  was 
nothing  before  the  court  upon  which  to  pred- 
icate a  ruling,  and  therefore  no  ruling  was 
made.  Counsel's  remaining  remedy  was  in  a 
motion  to  strike  the  testimony  from  the  rec- 
ord, and,  having  failed  to  make  such  a  mo- 
tion, there  is  no  warrant  for  a  review  by  this 
court  of  the  error  in  admitting  the  testimony, 
If  error  it  was. 

We  have  now  considered  herein  all  the  as- 
slgumeuts  of  error  In  the  rulings  of  the  court 
upon  tlie  evldduce  that  we  have  thought  mer- 
ited siieclal  uoUce.  We  can  see  no  just  rea- 
son for  Interference  with  the  jury's  conclu- 


BEPOBTEB  (OaL 

sion  upon  the  ultimate  qneatton  In  tbia  case, 
and  the  judgment  la  therefore  affirmed. 

We  concur:  CHIPHAN,  P.  J.;  BUB- 
NBTT,  J. 


PEOPIiE  T.  HAI4ONB.    (Cr.  274.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
.  fomia.    Nov.  13,  1914.) 

1.  BUBQIJkBr  (§  41*)— EVIDENCB. 

In  a  prosecution  for  burelary,  evidence  AeU 
to  sustain  a  finding  at  defendanei  complicity  Id 
the  crime. 

[Ed.  Note.— For  other  caaea.  aee  Burglaiy, 
Cent  Dig.  K  94-103,  109 ;  Dec.  Dig.  |  41.*] 

2.  BUBQLABY  (8  86*)— EvIMNCB-ReUIVANCT. 

Evidence  that  defendant  when  arrested  for 
burglary  gave  a  fictitious  name  to  tbe  officer, 
that  he  had  in  his  possession  a  certain  amount 
of  money,  which  with  that  found  on  hla  code- 
fendant  equaled  the  sum  stolen  from  the  build- 
ing burglarized,  that  a  25-cent  piece  found  io 
the  codefendant's  possession  was  worn  and  like 
one  kept  by  complainant  in  the  office  burglariz- 
ed, together  with  the  moneys  taken  from  both 
defendant  and  his  codcfendant,  was  relevant  and 
admissible  against  accused. 

[Bd.  Note.— For  other  cases,  see  Burglarj. 
Cent  Dig.  g  90;  Dec.  Dig.  §  36.*] 

3.  CannNAL  Law  {%  339*)— Bvidence—Iden- 

TITT. 

In  a  prosecution  for  burglary,  a  sheriff 
having  testified  to  having  taken  accused  and 
his  codefendant  to  the  store  of  C.  for  identifica- 
tion, it  was  not  error  for  the  court  to  ezdade 
on  cross-examination  a  question  intended  to 
show  that  the  persona  at  such  store  could  not 
identify  them. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SI  767-772 ;  Dec  Dig.  {  339.*J 

4.  Cbiminal  Law  (|  36»*)— Btidbitob— Relk- 

VANCT. 

In  a  prosecution  for  burglary,  evidence 
that  the  sheriff  of  tbe  county,  on  first  learning 
of  the  burglary,  entertained  a  suspicion  tbat 
another  person  was  the  anthM  of  the  d-ime, 
was  irrelevant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  789,  790;  Dec.  Dig.  S  359.*] 

5.  Cbiminal  Law  (J  829*)— Tbiat.— Beqcf^ 
TO  Chabge— Instbuctions  Qivbn. 

A  request  to  charge  that,  when  all  the  evi- 
dence is  befOTe  tbe  jury,  the  burden  of  proof-re- 
mains where  It  started,  with  the  prosecution, 
was  covered  by  instructions  that  the  state  must 
prove  by  competent  evidence  every  ess^tial 
element  of  the  crime  charged,  to  the  satisfac- 
tion of  each  and  every  juror  beyond  a  reason- 
able doubt,  and  that  the  law  presumes  every 
man  innocent  until  his  guilt  is  established  be- 
yond a  reasonable  doubt,  which  presumption  at- 
taches at  every  stage  of  the  case  and  to  everf 
fact  eesential  to  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Crlmtnal 
Law,  Cent  Dig.  |  2011;  Dee.  IMg.  |  829.*] 

6.  Cbimikal  Law  (J  829*)— TBiAi>-IwaTBUC- 
TioNs— Request  to  Chabok— Inbtbuctiohb 
Given. 

A  reauest  to  charge  that  if  the  jury  in  cob- 
sidering  the  evidence  can  reasonably  account  for 
any  fact  in  the  case  on  a  theory  which  will  ad- 
mit of  defendant's  innocence,  and  if  they  have 
a  reasonable  doubt  of  his  guilt  they  should  ac- 
quit, was  covered  by  an  instruction  given  that, 
when  circumstantial  evidence  is  relied  on  for 
a  conviction,  it  is  not  only  necessary  that  tbe 
circumstances  all  concur  to  show  that  defcnd- 


*For  othsr  casss  aeo  sams  topic  and  ssctlon  NUHBBR  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  S«rles  ft  RepT  lBd««i 
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ant  oommitted  A*  crlnw,  but  that  all  are  iit- 
(■uDsistent  with  any  other  rational  theory. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw.  Cent.  Di^.  |  20U ;  DecTBig.  |  829.*] 

Appeal  from  Superior  Court,  Sonoma  Conn' 
ty;  Henry  C.  Gesford,  Judge. 

Joe  Malone  was  convicted  ot  bors^ary,  and 
be  appeals.  Affirmed. 

T.  J.  Butts,  of  Santa  Bosa,  and  Charles 
Pe^,  of  San  Franclseo,  for  appellant.  U. 
S.  Webb,  Atty.  Gen.,  and  J.  Charles  Jones, 
Deputy  Atty.  Gen.,  for  1^  Fetqple. 

HABT,  J.  The  defendant  was  Informed 
agaiDst,  Jointly  with  one  Henry  Warner,  by 
the  district  attorney  of  Sonoma  county,  for 
the  crime  of  burglary,  and,  having  been  con- 
victed of  the  crime  so  charged,  prosecutes 
this  appeal  from  the  Judgment  of  conviction. 

An  opinion  in  the  case  of  the  defendant's 
codefendant,  Henry  Warner  (Grim.  No.  273), 
affirming  the  Judgment  therein,  was  this  day 
hamled  down  by  and  filed  in  this  court.  145 
Paa  545.  As  the  charge  against  both  War- 
ner and  the  defendant  grew  out  of  precisely 
the  same  transaction,  the  general  facts  are, 
of  course,  the  same  in  both  cases,  and,  hav- 
ing fully  stated  the  facts  in  the  Warner 
Case,  supra,  it  Is  not  considered  necessary  to 
repeat  them  here. 

The  defendant  in  the  present  case  makes 
the  points  that  the  Information  is  fatally 
^fectlve  in  that  the  description  of  the  build- 
ing alleged  to  have  been  burglarized  Is  not 
mffldently  deSnlte  to  apprise  him  of  the 
particular  building  thus  referred  to  and  that 
tbe  evidence  is  so  wanting  in  probative  pow- 
er that  It  is  incapable  of  uph<^ding  the  ver- 
dict Upon  both  these  points  our  views  are 
expressed  In  the  Warner  Case,  supra,  and  we 
bave  discovered  no  reason  for  holding  them 
to  be  any  less  untenable  in  this  than  in  that 
case.  We  therefore  hold,  upon  the  authori- 
^  of  tbe  Warner  Case,  that  the  information 
to  not  amenable  to  the  criticism  to  which  It 
ins  there  and  is  here  subjected  and  that  the 
evidence  is  amply  sufficient  to  support  the 
verdict  in  this  case. 

[1]  It  is  argued  In  this  case,  however,  tha^ 
iDaanmch  as  lUHie  <tf  the  stolen  property  was 
fi-":id  in  the  personal  possession  of  Hal(me, 
u  was  true  in  the  case  of  Warner,  the  evi- 
dence bere  discloses  no  drcomatance  what- 
erer  tending  to  connect  the  defoidant  with 
comiAlcl^  In  Qie  oommlsslon  <tf  tbe  crime. 
Bat  the  fact  that  a  certain  part  of  tbe  stolen 
pn^ter^  was  found  in  tbe  possession  <ut 
Warner,  tbe  dtfendant's  alleged  oompanlm 
In  the  commi salon  of  the  crime,  was  shown 
io  this  case,  and,  under  all  the  circumstances 
developed  against  both  men  through  the  evi- 
dence in  both  cases,  that  fact,  unexplained, 
constituted  a  material  Inculpatory  drcum* 
stance  against  Uakme.  And  in  this  case  no 
•ttonpt  was  made^  as  was  done  in  the  case 


of  Warner,  t»  explain  the  tatter's  posses- 
sion of  certain  <tf  the  stoloi  property. 

As  shown  in  the  opinion  In  the  Warner 
Case^  the  two  men,  when  seen  at  all,  were 
in  the  company  of  each  other  from  the  time 
they  were  first  obeored  in  tlw  Immediate 
neigbbwhood  of  Guemeville  up  to  and  in- 
cluding the  time  at  which  they  were  appre- 
hended  by  the  deputy  sheriff  ot  Marin  coun- 
ty. Moreover,  In  addition  to  that  circum- 
stance and  the  other  drcumstances  detailed 
in  tbe  opinion  in  tbe  Warner  Case,  the  more 
or  less  significant  circumstance  was  devel- 
oped in  this  case  that  Malone  carried  his 
money  in  different  parts  of  bis  clothing— 
"some  in  his  coat  pocket,  some  in  his  pants 
pocket,  and  some  pinned  in  his  clothes  in 
the  band  of  his  trousers,"  so  testified  the 
deputy  sheriff  who  arrested  the  two  men. 
In  brief,  all  the  circumstance,  independent 
of  that  of  the  posse8si<m  by  Warner  of  a 
smooth  two-bit  piece,  identified  as  tbe  same 
piece  of  coin  of  that  description  that  was 
In  the  safe  at  the  time  of  the  burglary,  in- 
dicated the  guilt  of  Malone  no  less  than  that 
of  Warner,  or,  in  other  words,  indicated,  If 
anything  at  all  of  an  incriminate^  nature, 
so  far  as  Malone  and  Warner  were  concern- 
ed, that  tbe  crime  was  the  consummation 
of  their  combined  or  Joint  action.  Therefore, 
we  say,  the  fact  of  the  finding  of  a  part  of 
the  property  stolen  frcnn  the  safe  by  cm  of 
the  two  men,  within  a  few  hours  after  the 
property  was  so  taken,  constituted  a  relevant 
and  material  circumstance  against  the  oth- 
er, to  be  accorded,  however,  such  weight  in 
tbe  proof  of  guilt  as  the  Jury  might  conceive 
it  to  be  entitled  to  after  comparing  and  con> 
sldering  it  with  all  the  oUier  drcumstances 
in  the  case. 

[2]  Complaint  is  made  of  the  rulings  where- 
by the  following  testimony  was  allowed  to 
go  to  the  Jnry,  the  defendant  having  object- 
ed to  the  same  on  the  usual  general  grounds, 
daimlng  as  the  spedflc  ground  of  bis  objec- 
tions that  no  showing  was  made  that  the 
burglary  was  committed  by  more  than  one 
person,  viz. :  (1)  That  Warner,  when  arrest- 
ed, gave  his  name  as  "tAwson"  to  tbe  officer 
making  tbe  arrest;  (2)  that  tiie  defendant 
iiod  bi  his  possession  a  certain  amount  of 
moD^ ;  admitting  In  evidoice  tbe  smooth 
quarto:  of  a  dollar  fbund  in  the  possession 
of  Warner  and  above  referred  to;  (4)  admit- 
ting In  evidence  the  mon^a  taken  from  both 
tlie  defendant  and  Warner.  But  the  very 
purpose  of  all  this  testimony  was  to  disclose 
to  the  Jury  circumstances  tending  to  show' 
that  the  defendant,  who  had  all  along  been 
the  companion  of  Warner,  was  imi>llcated 
with  the  latter  in  the  commission  of  the 
<slm&  Clearly,  ail  those  drcumstances  were 
relevant  and  competent  as  against  the  de* 
fendant  Tbelr  weight  or  evidentiary  value 
was,  of  course,  a  matter  whose  determination 
was  solely  with  the  Jury. 
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[S]  It  appears  that,  after  the  arrest  of 
the  two  men  and  prior  to  thetr  trial,  the 
sheriff  took  them  to  GuernerlUe  to  ascertain 
whether  an;  of  the  residents  of  that  place 
wonld  be  atlc  to  identic  them  as  persons 
whose  presenee  at  or  near  said  town  they 
Imd  observed  shortly  anterior  to  the  time 
at  wliich  the  crime  was  committed,  and  that 
among  the  places  in  Gaomeville  to  which 
the  two  men  were  so  taken,  was  the  store  of 
a  Mr.  Cobb.  Counsel  for  the  defendant  ask- 
ed the  sheriff  the  following  question  on  cross- 
examination,  "And  they  could  not  identify 
them  there  at  Cobb's?"  to  which  qnestion 
the  court  sustained  an  objection  by  the  dis- 
trict attorney.  It  Is  here  contended  tliat 
mill  ruling  was  erroneous  and  prejudicial, 
but  the  contention  is  clearly  untenable. 
I>oubtleas  the  sberiff  coi^d  have  brought  the 
uten  into  the  presence  of  many  of  the  resi- 
dents of  GueruerUle  that  had  never  seen 
them  prior  to  the  time  they  were  so  brought 
before  tbem,  but  that  fact  itself  would  not 
constitute  proof  that  they  were  not  in  Guerne- 
vlUe  ou  the  day  that  the  burglary  was 
committed  or  the  day  preceding  Uiat  day. 
The  fact  is  that  the  uncontradicted  testimony 
of  several  witnesses  ehOAva  that  the  two  men 
were  seen  In  Guemevllle  aud  the  Immediate 
ueighborhood  thereof  on  the  afternoon  of 
the  20th  day  of  May,  only  a  few  hours  before 
the  crime  with  which  they  were  charged  was 
perpetrated. 

[4]  Nor  was  it  error  for  the  court  to  refuse 
to  allow  the  defendant  to  show  that  the 
sheriff  of  Sonoma  county,  upon  learuing  of 
the  liurglary,  entertained  a  suspicion  that 
a  rliaracter  known  to  Mm  as  "Big  Otto" 
WHK  the  author  of  the  crime.  It  is  not  con- 
t-eivable  tlmt  the  fact,  If  It  was  a  fact,  that 
the  sheriff  suspected  some  other  person  than 
the  accused  of  having  committed  the  crime 
could  Bhecl  any  light  upon  the  question  of 
the  guilt  or  limoceuc-e  of  the  defendant.  As 
iiidci>endeiit  or  substantive  proof,  such  testi- 
mony would  obviously  be  incompetent  in 
that  it  would  Involve  the  expression  of  the 
mere  oiiluion  of  the  sheriff,  and  there  was 
notliinc  testified  to  by  the  sheriff  in  hia  di- 
rect examination  which  seemed  to  justify,  on 
croKs-exa  mi  nation,  Inquiry  into  the  question 
whether  he  liad  con(^elved  and  entertained 
such  a  suspicion. 

[5]  It  is  insisted  that  the  court  made  a 
ndstalie  to  the  serious  disadvantage  of  the 
accused  by  rejecting  the  foUowii^  instruc- 
tion rtMiuested  by  him: 

■  "Tlie  tixirt  instructs  you  that,  when  nil  the 
pvidcnce  in  tlif  casp  ia  before  tbc  jury,  tlt«  bur- 
(Irii  i»f  proof  remains  wliere  it  started,  with  thu 
imiswntion." 

The  principle  thus  .<itated  was  snfflclpntly 
covered  by  the  court  in  its  general  charge  to 
the  jury.  Therein  the  court  dei"lared  to  the 
jury,  iimoutr  other  statements  of  the  law  per- 
tinent to  the  case,  that; 

"The  state  must  pmve  by  <-oinpptPnt  evidence 
every  cs-^tntial  element  of  the'  crime  charged, 
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to  ihe  satisfaction  of  each  and  every  juror,  be- 
yond a  reasonable  doubt." 

Thns  the  jury  were  plainly  told  where  the 
burden  of  proof  lay.  Again,  the  court  In- 
stmcted  them  that  "the  law  preeomM  every 
man  to  be  innocent  until  hia  guilt  la  estab< 
lished  beyond  a  reasonable  doubt,"  and  tihac 
"this  presumption  attaches  at  every  stage  of 
the  case,  and  to  every  fact  essential  to  a  con- 
viction." Very  clearly,  by  the  foregoing  lan- 
guage, the  jury  were  In  effect  Instructed, 
not  only  that  the  burden  of  proof  rested  up- 
on the  people,  but  that  such  burdm  there  re- 
mained throughout  the  entire  case  and  until 
a  verdict  was  arrived  at. 

Instruction  No.  7,  proposed  by  the  defend- 
ant and  rejected  by  the  court,  merely  con- 
tained, in  effect,  a  statement  of  the  rule  as 
to  reasonable  doubt,  which  rule  was  fully  and 
clearly  amplified  by  the  court  in  its  general 
charge.  Besides,  the  rejected  instruction  was 
not  In  proper  form,  so  far  as  this  case  is  con- 
cerned, inasmuch  as  It  would,  as  proposed, 
have  told  the  jury  that  "Honrj'  Warner  Is  the 
only  person  on  trial  before  you  for  this  al- 
leged offense,"  which,  obviously,  was  not 
true.  However,  as  stated,  the  fact  that  the 
court  did  submit  to  the  Jury  the  principle 
therein  declared  la  a  sufficient  answer  to  the 
complaint  that  Its  rejection  was  erroneous. 

[6]  Error  Is  assigned  in  the  action  of  the 
court  In  rejecting  tlie  following  Instructlou, 
requested  by  the  defendant; 

"In  considering  the  evidence,  if  yon  can  rea- 
sonably account  for  any  fact  in  this  case  upon 
a  theory  or  hypothesis  which  will  admit  of  tbe 
defendant's  iunuceucc,  and  if  you  have  a  rea- 
soimbla  doubt  of  his  guilt,  you  should  acquit 
liim." 

The  principle  thus  declared  was  substaa- 
tlally  stated  in  the  following  given  Instruc- 
tion: 

"When  circumstantial  evidence  is  relied  upon 
to  obtain  a  conviction,  it  is  not  only  nectssorv 
that  the  circumstanfea  all  concur  to  show  tiiat 
the  defendant  committed  the  crime,  but  that  au 
are  inconsistent  with  any  other  rational  theury. 

See,  also,  given  instructions  Nos.  11,  supra, 
14  and  15,  Clerk's  Trans. 

In  a  number  of  Instructions  given  to  the 
jury  at  the  request  of  the  defendant,  the 
court  fully  and  correctly  stated  the  rules  of 
law  relating  to  the  recent  possession  of  stol- 
en property  by  one  accused  of  stealing  the 
same,  etc.,  and  therefore  the  rejection  of  In- 
struction No.  16  (page  39.  Clerk's  Traus.).  pro- 
iwsed  by  the  defendant,  and  covering  precise- 
ly the  same  proposition,  was  not  prejudicial. 

Instmetlon  No.  19,  proposed  by  the  defend- 
ant and  refused  by  the  court,  is  literally  Id 
tbe  language  of  one  of  the  given  Instroctloiis, 
and  Its  rejection  wbb  therefore  projwr. 

There  are  no  other  points  calling  for  spe- 
cial notice  in  this  opinion. 

The  Judgment  Is  aillrmcd. 

We  concur:  CIIIPMAN,  P.  J.;  Bl'B- 
NETT,  J. 
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HAYES  et  al.  v.  BUTLER,  County  Clerk. 
{Civ.  1049.) 

iDistrict  Court  of  Appeal,  b'econd  District, 
California.   Nov.  13,  1914.) 

1.  Pleading  (§  85*)— Allowance  after  Time 

— 'IEHM8— StaTUTOKY  PROVISIONB. 

Lwier  Code  Civ.  Proc.  ig  472,  473,  provid- 
ing that  when  a  demurrer  tu  a  cuniplaint  is 
ovfrruled  and  there  is  no  answer  tiled,  the 
cjun  may,  on  terms,  allow  an  answer,  and  em- 
poweriue  the  court  to  allow  on  terms  an  an- 
tfuer  after  the  time  limited  by  the  Code,  the 
t-iiurt  in  the  exercise  of  its  discretion  may  im- 
paist*  terms,  as  a  condition  of  answering,  after 
expiration  of  the  statutory  time  on  overruling 
a  demurrer  to  the  complaint. 

lEd,  Note.— For  other  cases,  see  Pleading, 
C*?nt.  Dig.  ii  172-178;  Dec.  Dig.  S  85.*] 

2.  Pleading  (|  85*)— Aixowance  aftbb  Tuut 
— Teums— Statutoby  Pkovisioah— ■  'Allow- 
ed BY  Law." 

The  inhibition  in  Code  Civ.  Proc.  S  129,  as 
amcLded  by  St.  1913,  p.  90,  empowering  every 
cuurt  of  record  to  mniie'  rules  not  inconsistent 
with  the  laws,  but  such  rules  shall  not  impose 
any  tax,  charge,  or  penalty  on  any  lesal  pro- 
wling, or  for  filing  any  pleading  "allowed  by 
law,"  la  against  the  making  of  rulea  impusiog 
a  charge  for  the  filing  of  a  pleading  allowed  by 
law,  but  an  answer  after  the  expiration  of  the 
time  bxed  therefor  can  only  be  filed  under  an 
order  made  by  the  court  in  the  exercise  of  dis- 
4:ri'tiun  vested  in  it  hy  sections  472,  473,  and  is 
not  a  pleading,  the  hlitig  of  which  is  "alluw^ 
by  law,"  and  courts  may  not  make  an  arbitrary 
rule  applicable  alike  to  all  cases  whereby  terms 
are  imposed  as  a  precedent  cooditiun  to  filing 
an  answer  after  time  allowed  therefor  by  law 
has  expired  and  after  overruling  a  demurrer  to 
the  complaint. 

[Ed.  Tsote.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  172-178;  Dec.  Dig.  8  85.' 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Allowed  by  Law.] 

3.  PLEADIffO  48  85*)— OVEBBDLINQ  DEMURSEB 
WITU  I-EAVE  TO  ANSWER  —  CONDITIONS  — 
CoSBTBt-TTlON. 

An  order,  granting  to  defendant  the  right 
to  answer  on  terms  after  the  expiration  of  the 
time  fur  answer  and  ou  the  overruling  of  bis 
dt-tnurrer  to  the  complaint,  must  be  considered 
ia  its  entirety,  and  without  rampliance  with 
the  terms,  the  order  must  be  construed  as  one 
denying  the  rizht  to  answeri 

|Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  $8  172-178;  Dec.  Dig.  8  35.*] 

Petition  for  writ  of  mandate  by  J.  Chnun- 
rey  Hayes  and  others  against  J.  T.  Butler, 
t'ounty  Clerk  and  ex-offlclo  Clerk  of  the  Su- 
perior Court  of  the  County  of  San  Diego,  to 
compel  the  clerk  to  tile  an  aiiswer  of  the 
petiUoners.    Writ  aeoled. 

Wrlj^t  &  Wlnuefc,  of  San  Diego,  for  petl- 
Uouers.  A.  J.  I^^  of  San  Diego,  for  re- 
siwudent. 


SIIAW.  J.  Joneph  C.  Hunter  instituted 
tD  action  in  the  superior  court  of  San  Die- 
no  ntiiuty  against  petitioners,  who  Interiinsed 
n  demurrer  to  the  complaint  Ttils  demur- 
rer, Kobmltted  without  argumetit,  waa  over- 
ruled, at  which  time  the  court  made  an  or- 
dpr  as  folloWH: 


"Defendant  Is  p«rtQltted  to  anAwer  within  10 
days  upon  terms  of  paymcn(  of  $10  to  plain- 
tiff or  nis  attorneys." 

Defendants  (petltbmers  here),  witbont  pay- 
ing to  plaintiff  or  his  attorneys  the  sum  im- 
posed as  a  coidltion  of  answering,  presented 
to  the  county  clnk,  with  leqiiest  that  be  file 
the  same,  their  answer  to  the  complaint. 
The  cleric  refused  to  file  the  answer,  alleg- 
ing as  a  reason  for  tals  refusal  the  fact  that 
defendants  had  failed  to  comply  with  the 
condition  prescribed  in  the  order.  Petition- 
ers ask  for  a  writ  of  mandate  directed  to  the 
cleric  of  the  court  requiring  him  to  file  the 
answer. 

11]  Section  472,  Code  of  Civil  Procedure, 
in-o^ides,  among  other  things,  that: 

"When  the  demurrer  to  a  complaint  is  over* 
ruled,  and  there  is  no  answer  filed,  the  court 
may,  upun  such  terms  as  may  be  just,  allow  an 
answer  to  be  filed." 

Section  473  contains  a  like  provlsiou.  Un- 
der this  provision  no  quiestlou  exUts  as  tti 
the  power  ot  the  court.  In  the  exercise  of  Itn 
discretion,  to  Impose  terms  as  a  coudlUou 
uf  answering  after  the  expiration  of  the 
time  given  by  law  therefor.  In  the  absem-e 
uf  an  order  granting  leave  so  to  do,  defend- 
ants had  no  legal  right  to  answer. 

[2J  SecUon  120,  Code  of  Civil  Procedure, 
as  amended  in  1013  (St  1013,  p.  00)  pro- 
vides: 

"Kvery  court  of  record  may  make  rules  not 

inconsistent  with  the  laws  of  this  state,  fur 
its  own  government  and  the  governmeat  of  its 
officers;  but  such  rules  shall  neither  impose  any 
tax,  charge  or  penalty  upon  any  legal .  proceed- 
ing, or  fur  filing  any  pleading  allowed  by  law, 
nor  give  any  allowance  to  any  officer  for  serv- 
ices." 

Petitioners  contend  that  by  virtue  of  this 
section  as  amended,  and  notwithstanding  the 
provisions  of  section  472,  the  court  wan  with- 
out iiower  to  Iniiwsc  terms  as  a  condition  of 
permitting  the  answer  to  be  filed.  This  con- 
tention can  only  be  sustained  upon  the  the- 
ory that  the  provisions  of  m>ctlons  472  and 
47.1  cannot  be  reconciled  with  section  1&>, 
and  hence  the  later  statute  works  a  repeal 
by  implication  of  the  pro\irfons  oT  the  for- 
mer. We  cannot  assent  to  this  view.  In 
addition  to  the  provision  of  472,  under  whicli 
the  court  may,  after  the  overruling  of  a  de- 
murrer and  the  expiration  of  the  time  to  an- 
swer, permit  an  answer  to  be  filed  up*>n 
terms,  section  473,  among  other  things,  iiro- 
vldes  that  the  court  may  allow,  upon  such 
terms  as  may  be  Just,  an  amendment  to  any 
pleading  or  proceeding — 

"and  may  upon  like  terms  allow  an  answer  to 
be  made  after  tbe  time  limited  by  this  Code; 
and  may,  alxii.  upon  auiiii  terms  as  may  be  just, 
relieve  a  party  or  bis  It-sal  repn'sentative  froiu 
a  judu'iuent,  order,  or  other  proceeiling  taken 
against  him  thmngh  his  mistalce,  inadvertence, 
surprise,  or  excusable  neglect." 

The  Imposition  of  terms  as  a  condition  of 
doing  any  of  the^e  things  could  not  l:e  Im- 
posed if  petltionem  are  right  in  their  con- 
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tenUon.  Clearly  It  waa  not  the  intention  of 
ttie  Legislature  to  repeal  such  prorislons. 

The  Inhibition  contained  In  section  129  is 
against  the  making  of  rules  imposing  a 
charge  for  the  filiug  of  a  pleading  alloiced  by 
law.  An  answer,  after  the  expiration  of  the 
time  flxed  therefor,  can  only  be  filed  by  vir- 
tue of  an  order  of  court  made  in  the  exercise 
of  the  discretion  rested  in  it  by  the  provi- 
sions of  said  sectloDB  472  and  473  (BUIesbach 
T.  Lariiey,  161  Cal.  653,  120  Pac.  81) ;  hence, 
it  is  not  a  pleading  the  filing  of  which  is 
alloiced  t>v  law,  and  therefore  does  not  fall 
within  the  provisions  of  section  129,  under 
which  the  court  is  empowered  to  make 
rules  not  inconsistent  with  the  laws  of  this 
state.  SecUons  472  and  473  provide  that  the 
court  may.  in  the  ezerdae  of  Its  discretion 
and  upon  such  terms  as  may  be  Just,  permit 
certain  things  to  be  done  which  under  the 
law  the  party  has  no  right  as  of  course  to  do. 
Courts  cannot  make  an  arbitrary  rule  appli- 
cable alike  to  all  cases,  whereby  terms  are 
imposed  as  a  precedent  condition  of  filing  an 
answer  after  demurrer  overruled  and  time 
allowed  therefor  by  law  has  expired.  To  do 
so  would  be  to  divest  themselveB  of  the  ez- 
erdae of  that  discretion  in  each  parttenlar 
case  which  the  law  in  express  terms  en- 
joins upon  them. 

[S]  Moreover,  since  the  right  of  defbnda^t 
to  answer  is  by  virtue  of  an  order  made, 
such  order  must  be  considered  in  its  entire- 
ty, and  without  compliance  with  the  terms 
thereof  it  must  be  construed,  in  our  o^uIor, 
as  an  order  of  denial  of  the  right  to  answer 
unless  the  condition  imposed  ther^  be  com- 
plied with. 

The  writ  pr^ed  fbr  is  denied. 

We  concur:   GONREIT,  P.  J.;  JAUES,  J. 

CUSTBB  V.  OLIVER  et  al.  (No.  19130.) 
(Supreme  Court  of  Kansas.   Jan.  9,  1915.) 

(8yaabu9  &V  (Aa  Court.) 
Tkitdob  ANn  FtmcnASBB  (|  80*)— Exvcdtion 

OF  GONTBACI— FaILTHUB  TO  ASCEBTAIN  CON- 
TENTS. 

A  bond  for  a  deed  conditioned  for  the  per- 
formance of  a  real  estate  contract  had  written 
therein  a  clause  that  the  bond  should  be  void 
aa  soon  as  cgurt  should  sit  and  clear  the  title 
to  the  land.  Two  of  the  obligors  testified  in 
Bubatance,  that  they  thought  the  ittBtrument  was 
to  guarantee  that  the  title  should  be  cleared,  and 
one  of  them  who  prepared  the  bond  did  not 
remember  to  have  read  the  printed  part.  There 
was  no  lack  of  opportunity  to  know  fully  the 
contents  of  the  instrument,  and  It  is  held  that, 
having  rolimtarily  signed  it,  they  are  bound  for 
the  fulfillnieDt  of  all  its  conditions. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  f  34 ;  Dec.  Dig.  {  30."] 

Appeal  from  District  Court,  Ness  County. 
Action  by  H.  A.  Custer  against  L.  M.  Oli- 
ver and  others.   From  Judgment  for  defend- 


ants, plaintiff  appeals.  Reversed  and  re- 
manded. 

A.  W.  Wilson,  of  Ness  City,  and  J.  G. 
Brooks,  of  Sedan,  for  appellant  V.  T.  Mil- 
ler, of  Ness  CHty,  for  appellees. 

WE8T,  J.  The  plaintiff  made  a  contract 
with  L.  M.  Oliver  and  Charles  Rutherford  to 
exchange  certain  real  estate  In  Peru,  Kan., 
for  a  farm  In  Lane  county,  plaintiff  to  give 
a  mortgage  back  on  the  farm  for  $1,400. 
After  the  property  in  Pern  had  been  examin- 
ed, the  contract  was  changed  bo  that  the 
mortgage  <m  the  farm  was  to  be  $1,600,  in- 
stead of  $1,400,  and  a  bond  for  a  deed  was 
executed  to  plaintiff  by  Oliver  and  Ruther- 
ford, and  also  J.  E.  Atwood  and  W.  E.  Tray- 
lor,  by  which  the  obligors  undertook,  in  the 
sum  of  $3,200,  that  a  deed  should  be  executed 
on  or  before  April  1,  1911,  upoa  payment  of 
the  sums  called  for  bj  the  contract,  and  Just 
before  the  clause  setting  forth  the  obligation 
this  sentence  was  inserted:  "This  bond  to  be 
null  and  void  as  soon  as  court  sets  and  clears 
title  to  this  land."  The  plaintiff,  who  ap- 
pears to  have  performed  his  part  of  the  con- 
tract, sued  to  recover  on  the  bond,  and  Judg- 
ment was  rendered  In  his  favor  for  |1.8S0 
against  the  defendants  Oliver  and  Ruther- 
ford, and  the  trial  court  found  that  Atwood 
and  Traylor  were  not  liable  on  the  bond,  and 
rendered  Judgment  in  th^r  favor  for  costs. 
The  plaintiff  appeals,  and  insists  that  he  was 
entitled  to  Judgment  against  all  the  obligors. 

It  is  stated  in  the  brief  of  the  defendant.-: 
that  the  clause  quoted  was  typewritten ;  the 
rest  of  the  bond  being  a  printed  form.  The 
question  of  the  two  formerly  successful  de- 
fendants' liability  depends  upon  the  effect  of 
their  testimony.  Mr.  Atwood  testified  that 
Mr.  Rutherford  asked  him  to  sign  the  instru- 
ment, which  he  understood  "was  a  guarantee 
that  they  would  quiet  title  to  a  certain  piece 
of  property,  and  it  was  stated  that  as  sood 
as  the  court  quieted  the  title  that  the  bond 
would  be  null  and  void."  On  motion  the 
court  struck  out  "that  part  which  recites 
what  the  bond  recites,"  and  allowed  the  rest 
to  stand.   Mr.  Traylor  testified: 

"A.  I  wrote  the  bond  and  signed  it  under 
the  conditions  that  seemed  to  be  stated  on  the 
face  of  it.  Q.  Now,  are  there  any  other  con- 
ditions under  which  you  signed  the  bond  other 
than  what  appears  on  the  face  of  it?  A.  I  did 
not  read  all  the  tiond  carefully.  I  was  in  a 
hurry,  and  I  signed  it  for  one  reason  because  I 
thought  Dr.  Atwood  had  read  it,  and  it  was  to 
a  certain  extent  on  bis  judgment  as  well  as  on 
mine —  By  the  Court:  You  say  you  wrote  tht- 
bond  yourself,  do  you?  A.  I  wrote  the  type- 
written part ;  all  the  other  part — the  printed 
part— I  had  not  studied  it.  Q.  Do  jou  remember 
whether  or  not  you  read  the  printed  part  on 
the  bottom?  A.  No,  idr;  that  la  not  my  under- 
standing." 

This  is  substantially  all  the  evidence  on 
this  point,  and,  instead  of  showing  lack  of 
liability,  it  shows  that  the  two  successfa) 
defendants  signed  the  bond  with  knowledge 
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or  with  fall  opporttini^  of  knowledge  tonch- 
ins  Its  cMitents,  and,  construlngr  the  provi- 
sions of  the  Instrument  ho  as  to  give  each 
tail  effect,  as  the  rule  requires,  It  la  clear 
that,  even  If  the  title  bad  been  qnleted,  the 
coaveyance  bad  not  been  executed,  and  the 
ose  without  the  other  would  be  of  no  Value  to 
the  plaintiff.  Tbe  four  obligors  were  bound 
for  tbe  fulfillment  of  the  obllgatlona,  and  nei- 
ther of  tbem  Is  entitled  to  release  merely  be- 
cause he  carelessly  signed  without  fully  In- 
TCfldgatlng  and  understanding  what  the  In- 
strument contained. 

The  Judgment  as  to  the  two  defendants  J. 
E.  Atwood  and  W.  E.  Traylor  is  rcTersed, 
and  the  cause  remanded  to  include  tbem  with 
the  other  Judgment  debtors.  All  Uie  Jvstloea 
concorring. 


BOARD  OP  OOM'HS  OF  WTANDOTTBJ 
COUNTY  V.  DAVIS,  State  Auditor. 
(No.  19809.) 
(Supreme  Court  of  Kansas.   Jan.  9,  1916.) 

(BvUalnu  Iff  th^  Court.} 

BaiDOEa  (1  20*>— iJcmNO  of  Contbaoi— Fbek 
CoupETmvE  Bidding— Counties. 

The  county  oommlBaloDers  let  a  contract  for 
die  building  of  a  bridge  which  was  decided  to  be 
invalid  because  of  an  irregularity  in  the  esti- 
mite  of  the  cost  of  the  bridge.  Before  the  deci- 
sion was  announced,  work  bad  been  begun  on 
tbe  bridge  under  tiie  inralid  contract.  The 
coonty  commissioners  began  anew  and  advertis- 
ed  for  bids  for  the  entire  bridge  upon  the  con- 
dition that  the  successful  bidder  should  settle 
with  the  former  contractor  for  the  work  done 
ind  material  furnished  towards  the  building  of 
tlie  bridge  and  also  hold  the  comity  harmiesa 
for  double  liability  for  such  work  and  material. 
A,  number  of  bids  were  submitted,  and  the  for- 
mer contractor  became  the  successful  bidder  at 
the  second  letting.  Held,  that  the  terms  and 
(.vnditioDs  of  the  letting  did  not  substantially  de- 
feat free  competitive  bidding  nor  invalidate  the 
contract  made  with  the  successful  bidder. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
CtnL  Dig.  H  37-44,  46,  47;  Dec.  Dig.  i  20.*] 

Original  mandamus  by  the  Board  of  Coun- 
ty Commissioners  of  Wyandotte  County 
atabist  W.  E.  Davis,  as  State  Auditor,  etc. 
Peremptory  writ  allowed. 

Keplin^r  *  Trickett,  of  Kansas  City, 
Kin.,  for  plaintiff.  J.  S.  Dawson,  Atty.  Gen., 
and  A.  M.  Seddon,  of  Kansas  City,  Ma,  for 
defendant 

JOUNSTO}},  G.  J.  In  tbl8  proceedlns  tbe 
liaud  of  oounlV  oommlasloners  of  Wyandotte 
unuty  asks  tbe  issuance  of  a  writ  of  manda- 
mus to  CMupel  tbe  auditor  of  state  to  regis- 
ter certain  count}-  bonds  issued  to  pay  for 
tlie  construction  of  a  county  bridge.  A  for- 
QKr  application  to  roister  the  bonds  of  the 
munty  for  that  purpose  was  denied  because 
ol  a.  noncompliance  with  a  particular  stat- 
Btory  requirement  as  to  tbe  making  of  an  es- 
timate of  tbe  cost  of  the  bridge.  Wyandotte 
Cmmty  v.  Davis.  92  Kan.  672,  141  Fac.  565. 

It  appears  that  a  portlcm     the  work  had . 


been  done  under  the  first  contract  before  tbe 
decision  holding  It  to  be  Invalid  was  an- 
nounced. Following  that  decision,  tbe  com- 
misslonerB  began  anew,  and  tbe  detailed  esti- 
mate of  tbe  county  surveyor  lacking  in  tbe 
first  instance  was  obtained  and  approved. 
Plans  and  spedflcattons  were  pr^iared,  and 
notice  of  tbe  letting  of  a  contract  was  made 
as  If  no  work  had  been  done  under  tbe  In- 
valid contract  and  upon  tbe  theory  that  the 
work'  dMke  and  material  furnished  by  tbe 
first  contractor  and  for  which  no  payment 
had  been  made  was  owned  by  that  company. 
In  the  second  letting,  notice  was  given  to 
Mch  bidder  tbat.  If  successful,  he  must  set- 
tle witb  tbe  former  contractor  for  tbe  un- 
finished abutment  and  piers  placed  there  by 
It,  and  which.  It  is  agreed,  were  of  tbe  value 
of  ¥25,000,  and  must  also  hold  tbe  county 
harmless  from  any  double  liability  therefor. 
It  was  further  stipulated  that  the  commis- 
sioners had  no  money  to  pay  for  what  had 
been  done  and  furnished  under  tbe  Invalid 
contract,  nor  any  means  for  paying  for  tbe 
bridge  to  be  built  except  by  tbe  issue  of 
bmds,  and  that  under  tbe  law  bonds  could 
only  be  Issued  to  tbe  extent  of  the  contract 
price  of  the  bridge,  and,  further,  tbat  the 
purpose  of  the  commissioners  In  asking  tbat 
bids  for  the  bridge  be  submitted  as  though 
nothing  had  been  done  towards  its  construc- 
tion and  requiring  tbe  successful  bidder  to 
settle  with  tbe  former  contractor  and  bold 
the  county  harmless  tr<m  double  liability 
was  to  enable  the  comity  to  Issue  bonds  and 
pay  for  the  bridge  by  the  only  means  tbat 
they  found  to  be  available. 

Parties  appearing  as  amid  curlse  are  con- 
testing tbe  right  of  the  commissioners  to  is- 
sue tbe  bonds  or  of  the  auditor  to  register 
them,  upon  tbe  ground  IMt  then  was  no 
fair  and  reasonable  opportunity  for  competi- 
tion In  tbe  letting  of  tbe  contract,  because 
all  the  blddm  were  not  pat  upon  an  equality 
and  permitted  to  bid  on  the  same  terms  and 
conditions.  Thia  contentloD  1m  based  mainly 
on  tbe  fact  that  tbe  former  contractor,  whlota 
bad  begun  the  work  on  an  abutment  and  two 
of  tbe  piers  and  owned  Ute  stmctare  so  far 
as  it  bad  been  buUt,  waa  Itself  a  bldd».  It 
appears  that  tbe  structure  iras  In  place  and 
its  condition  and  extent  was  open  to  all 
alike  for  inspection  and  valuation.  It  con- 
formed with  the  plans  and  specifications  tbat 
had  been  approved  and  met  all  tbe  require- 
ments of  the  commissioners.  Tbe  terms  and 
condltioiis  were  well  knovm,  and  all  bids 
were  to  be  made  upon  the  conditions  as  they 
existed  at  tlie  place  where  the  bridge  was  to 
be  built  when  tbe  contract  was  let  Every 
bidder  had  tbe  opimrtnnlty  to  obtain  from 
the  owner  so  much  of  tbe  structure  us  bad 
been  erected  at  its  value  or  to  build  tbe  en- 
tire bridge  after  the  material  that  had  boon 
placed  in  the  stream  had  been  removed.  It 
is  true  tbe  owner  of  the  material  in  the  unfln- 
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IShed  abutment  and  piers  may  bave  been  able 
to  make  a  lower  bid  tban  Qxe  othero'ln  oider 
to  avoid  a  lose  wbich  would  result  from  the 
failure  to  dispose  of  the  material  whicb  it 
bad  placed  in  the  stream  to  a  contractor 
and  to  be  obliged  to  remove  it  frcMn  tbe  place 
where  the  bridge  was  to  be  built.  Tbat  com- 
pany may  have  had  the  advantage  of  one 
who  has  material  on  hand  suitable  for  the 
structure  and  which  might  not  be  so  valuable 
for  use  elsewhere.  Such  an  advantage,  taow- 
Qvec,  does  not  militate  against  tiie  public  in- 
terest nor  violate  any  statutory  provision. 
It  provided  a  way  in  which  the  former  ooa- 
tractor  could  obtain  payment  for  work  and 
material  honestly  d<»ie  and  fumlshed  and  at 
the  same  time  secure  to  the  county  a  bridge 
for  the  amount  of  the  bid  made  in  the  first 
instance,  and  about  the  fairness  of  that  let- 
ting there  is  no  question,  nor  is  there  com- 
plaint by  any  of  those  who  vren  bidders  at 
the  second  letting.  The  only  complaint 
coines  from  members  of  the  company  which 
was  unsuccessful  in  the  first  letting,  and 
whldi,  according  to  the  findings  of  the  com- 
missioners, was  not  respousible  within  the 
meaning  of  the  statutes.  The  letting  in  con- 
troversy here  was  <q;>en,  and  the  terms  and 
conditions  were  brought  to  the  notice  of  all 
who  wished  to  bid.  There  appears  to  have 
been  no  favoritism  nor  deceit  in  the  action  of 
the  commissioners,  and,  although  there  was 
the  unusual  condition  that  the  bidders  should 
settle  with  the  contractor  who  bad  started 
the  work,  it  did  not.  In  the  opinion  of  tbe 
court,  interfere  with  free  competition  In  the 
bidding  nor  Invalidate  the  contract  which 
was  made  with  the  successful  bidder. 

The  bonds  being  valid,  they  should  be 
re^stered,  and  therefore  tbe  peremptory 
writ  will  be  issued  in  accordance  with  the 
prayer  of  plalutlff*a  petition.  All  the  Jus- 
tices concurring. 


BAILBI  et  al.  v.  KELLY.  (So.  1901W.) 
(Supreme  Court  of  Kansas.    Jan.  B,  1916.) 

(Syllabm  bj/  the  Court,) 

1.  Landlobd  and  Tenant  (1 165*)— Nuisarce 
— I>EATit  OF  Tenant's  Sebvant. 

A  landlord  leased  vacant  property  upon 
which  there  was  n  riatern  covered  hy  a  loose 
lid  lying  upon  a  slightly  raised  platform.  The 
lease  was  without  warraDty  or  foveoaiit  to  re- 
liair  on  tbe  landlord's  part.  The  covering  of  the 
cistern  was  e-^poaed  to  pin  in  view,  and  its 
character  was  observed  by  the  tenant  when  he 
entered.  The  tenant  used  the  ciRtern  for  nearly 
two  years  in  this  condition  when  on  a  laundry 
day  the  lid  was  not  carefnfly  replaced  after  a 
drftwine  of  water,  and  a  servant  of  the  tenant 
stepped  on  a  corner  of  the  lid  lyins  over  the 
openine  into  the  eiatorn,  was  precipitated  into 
tlic  i-istt'i-n.  and  wu«  dmwned.  Tlie  cisti-rn  was 
located  in  a  shed  in  the  rear  of  the  kitchen  of 
!i  bi'ildinf;  uhrI  hy  the  tenant  for  a  restaurant. 
When  the  detvnsed  commenced  working  for 
the  tenant  he  pointed  out  to  her  the  location  of 
the  cistern,  hiit  in  six  weeks'  service  which  occa- 
sionally broiipht  her  in  proximity  to  the  cistern 


the  fact  that  the  lid  was  loose  was  not  brought 
to  her  attention.   It  is  held: 

Tbe  landlord  is  not  liable  in  damages  for  the 
death  of  the  servant  upon  the  theory  that  tbe 
cistern  was  a  nuisance,  or  upon  tbe  theory  that 
he  was  guilty  of  actiraable  negl^cnce,  or  upon 
any  other  theory  sustained  by  existing  law. 

{Ed.  Note.— For  other  cases,  see  I^andlord  and 
Tenant.  Cent.  Dig.  |§  C30,  631.  633-637,  (MO, 
041;  Dec.  Dig.  §  16S.-] 

2.  LXABIUTY  or  I^NOLORD. 

The  decision  of  this  court  rendered  upon 
the  occasion  of  a  former  appeal  (Bailey  v.  Kellv, 
«6  Kan.  911,  122  Pac.  1027,  39  L.  R.  A.  [N.  S.J 
378),  holding  the  landlord  liable,  la  overruled. 

Jolinston,  C.  J.,  and  Hason  apd  Benson,  JJ., 

dissenting. 

(Additional  Sffllaltua  &y  Bdiiorial  Staff.) 

3.  Nuisance  {§  !•)— What  Constitutes. 

The  characteristic  of  a  "nuisance"  is  that  it 
must  or  will  injure  tbat  portion  of  the  jtublic 
who  may  be  compelled  to  come  in  contact  with  it 
The  term  is  applied  to  that  class  of  wrongs  aris- 
inp  from  tbe  unreasonable,  unwarranted,  or  un- 
lawful use  by  a  per8<m  of  his  own  property  pro- 
ducing such  material  annoyance,  inconvenience, 
discomfort,  or  hurt  that  the  law  will  presume  a 
consetiuent  damage.  T'ulesg  prejudice  or  dam- 
age threaten  or  result  as  a  necessary  conw- 
quencc  of  the  act,  there  is  no  nuisance.  WTiile 
a  nuisance  may  result  from  negligence,  nesli- 
geuce  is  not  involved  in  nuiRnnce  actions,  either 
as  essential  to  tbe  cause  of  action,  or  as  a 
ground  of  defense. 

[Ed.  Note.— EVr  other  cases,  see  Nuisance, 
Cent.  Dig.  §§  1,  3;  Dec.  Dig.  §  l.« 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Nuisance.] 

Appeal  from  DlKtrict  Court,  Cloud  County. 

Action  by  Milton  E.  Bailey  and  another 
against  John  Kelly.  From  a  Judgment  for 
plaintiffs,  dofciidaut  appeals.  Iteversed  nud 
remauded,  with  direotlous. 


Kagey  &  Anderson,  of  Belolt,  and  Theo. 
Laing  and  i^turges  &  Sturges,  all  of  Con- 
cordia, for  appellapt  A.  L.  Wllmoth,  A.  M. 
French,  and  'Pulsifer  &  Hunt,  all  of  Con- 
cordia, for  appellees. 

BUKCH,  J.  [2]  ThU  case  was  before  the 
court  on  the  occasion  of  a  former  appeal. 
Bailey  v.  Kelly,  86  Kan.  Oil,  122  Pac.  1027. 
39  L.  B.  A.  (N.  S.)'  378.  The  action  was 
commenced  against  a  landlord  to  recover 
damages  resulting  from  the  death  of  bis 
tenant's  servant,  who  fell  into  a  defectively 
covered  cistern  on  the  leased  premises.  The 
cistern  was  in  a  abed  in  the  rear  of  the 
kitchen  of  a  building  used  as  a  restaurant. 
The  defect  in  the  covering  of  tbe  cistern  ex- 
isted at  the  time  the  premises  were  leaiml. 
was  open  to  view,  and  the  character  of  the 
covering  was  observed  by  tbe  tenant  wtaen  he 
took  possession.  The  tease  was  without  war- 
rant}' and  without  covenant  to  repair,  on  the 
landlord's  part  At  the  first  trial  the  court 
sustained  a  demurrer  to  the  plaintiffs*  evi- 
dence on  the  ground  that  the  landlord  rest- 
ed umler  no  liability.  The  coort  held  other- 
wise, as  Indicated  in  paragraph  1  of  the 
syllabus  of  the  first  opinion: 
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'•Where  a  nuisance  dangerous  to  life  ia  cre- 
ated by  the  owner  on  hia  prennsea,  or  through 
his  gross  negU^iicnce  is  suffered  to  remain  there, 
he  cannot,  by  leasing  the  property  to  another, 
aroid  his  own  liability  to  any  person  who  is 
riebtfully  upon  the  premises,  and  wbo,  withont 
fault,  is  injured  by  reason  of  such  nuisance; 
aud  this  liability  extends  to  a  servant  o£  the 
tenant,  notwith  stand  in  e  the  tenant,  by  reason 
of  bis  own  fault  or  neglect  or  knowledge  of  the 
dasser.  could  not  have  mauitained  an  action 
flsainst  the  owner  for  any  injury  suffered  by 
faimseU." 

At  the  secontl  trial  the  court,  after  it  had 
overruled  a  demurrer  to  the  plalnttfCs*  eri- 
dence,  instructed  the  Jury  in  accordiince  wltb 
this  decision,  and  a  verdict  was  returned  for 
the  plaintiff!  Tlie  de^dant  appeals,  and  re- 
news his  contention  that  the  law  does  not 
authorize  the  recorery  of  damans  from  him. 
A  utajority  of  tlie  members  of  itie  court  are 
conrinced  that  the  former  dedslon  was 
wrong.  Tliat  the  former  decision  waa  sub- 
stantially unsupiHirted  by  authority  and  was 
rendered  against  ttie  settled  law  of  this 
cooQtry  Is  clear.  34  L.  B.  A.  824,  no:te;  94 
L.  U.  A.  (X.  S.)  7fl8,  note ;  38  L.  It.  A.  (N.  S.) 
378.  note;  48  Ii.  R.  A.  (N.  S.)  D17,  note;  49 
K  K.  A.  (N.  S.)  1120;  50  L.  R.  A.  (N.  S.)  286, 
nute.  The  notes  cited  refer  to  others,  aud 
preiient  a  comprehensive  view  of  the  case 
law  on  the  subject. 

The  court  was  comfcious  of  the  fact  that  It 
vBm  extending  the  liability  of  the  landlord, 
as  that  liability  had  been  ivovioualy  under- 
ytood.  but  believed  tbe  extension  to  be  jus- 
tifiable. The  distinction  between  the  un- 
defined body  known  as  the  public  and  a 
xronp  of  persons  comprising  a  restaurant 
keeper,  his  fiimily,  and  his  employes  be- 
comes quite  shadowy.  That  such  a  group, 
composed  in  part  of  persons  drawn  from  the 
^reneral  public,  would  be  nsksenibled  on  the 
premises  by  the  tenant  was  fairly  within  the 
landlord's  ccmtemplatlon.  When  the  land- 
lord takes  rent  for  premises  containing  a 
public  nuisance,  he  Is  liable.  In  this  case 
the  landlord  took  rent  for  the  use  of  prem- 
ises containing  a  pitfall  which  a  portion  of 
the  public  selected  by  the  tenant  was  oblig- 
ed to  encounter.  Consequently  the  court  ap- 
plied the  nuisance  theory,  and  held  the  de- 
fendant liable.  The  difficulty  with  this  de- 
cision is  that  it  is  not  closely  discriminative 
with  respect  to  facts,  ignores  ideas  of  legal 
duty  which  experience  has  demonstrated  to 
be  well-founded  and  fair,  and  involves  the 
hiw  In  confusion  concerning  some  of  Its 
fundamental  principles. 

[1]  A  description  of  the  leased  premises 
appears  In  the  former  opinion  (88  Kan.  912, 
122  Pac.  1027,  39  L.  R.  A.  [N.  S.]  378),  and 
need  not  be  repeated  in  full.  The  cistern 
was  covered  by  a  wooden  platform  about 
four  feet  square,  raised  four  inches  from 
the  ground,  upon  which  the  Ud  or  covering 
Illy.  The  structure  was  In  plain  view,  and 
the  Ud  was  adequate  as  a  covering.  Its 
only  defect  consisted  in  the  fact  that  It 
might  be  displaced,  and  the  casualty  oc- 
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curred  in  the  most  fortuitous  way.  Laundry 
work  for  the  rrataurant  was  done  twice  a 
week,  the  washing  juachlne  being  (grated 
by  a  gasoline  engine.  Water  for  this  work 
was  drawn  from  the  cistern  by  means  of  a 
budget  and  rope.  The  covering  would  usual- 
ly be  laid  back  against  the  coalhouse  when 
water  was  being  procured.  At  other  times 
it  was  kept  over  the  opening.  On  this  oc- 
casion laundry  work  was  in  programs.  Tbe 
tenant  had  Just  drawn  some  water  from  the 
cistern  and  had  gone  back  to  the  washing 
machine.  The  covering  was  not  replaced 
carefully  and  was  lying  so  that  one  corner 
was  over  the  opening  into  the  cistern.  The 
deceased  stepped  on  this  corner  of  the  cover- 
ing, which  allowed  her  to  fall  ,  into  the 
cistern,  and  the  covering  then  righted  Itself, 
and  fell  Into  place  over  tbe  opening.  For 
almost  two  years  the  tenant  had  Ufted  the 
cistern  In  safety  in  exactly  the  same  condi- 
tion, and  if  the  covering  had  been  used  ac- 
cording to  Its  purpose  and  design  the  ac- 
cident would  not  have  occurred, 

f3]  Under  the  foregoing  circumstances  It 
smacks  somewhat  of  hyperbole  to  tall  the 
cistern  a  nuisance,  the  characteristic  of 
which  Is  that  It  nmst  or  will  Injure  that  por- 
tion of  the  public  who  may  be  couipelled  to 
come  in  contact  flith  It.  Black's  I.aw  Dic- 
tionary, title,  "Nuisance."  Broadly  speaking, 
"nuisance,  ho  comentum,  or  annoyance,  signi- 
fies anything  that  worketh  hurt,  Inconven- 
ience or  damage."  3  Blackstone's  Commen- 
taries, p.  216.  But  In  legal  phraseology  the  • 
term  Is  applied  to  that  class  of  wrongs  that 
arises  "from  the  unreasonable,  unwarrant- 
able, or  unlawful  use  by  a  person  of  his  own 
property  •  ♦  •  producdng  audi  material 
annoyance,  Inconrenfence,  discomfort,  or 
hurt  that  tbe  law  will  presume  a  couseqnent 
damage."  1  Wood  on  Knisances  &A  Kd.)  i  1. 
Unless  pKjndice  or  damage  threaten  or  re- 
sult as  a  necessary  consequence  of  the  act 
done  there  la  ho  nuisance.  "It  is  a  nuisance 
*  *  *  to  do  any  act  therein  that  In  Its 
consequences  must  necemarlly  tend  to  tlie 
prejudice  of  one's  neU^bor."  3  Blackstmie'H 
GommentarieB,  p.  218.  "In  order  to  create 
a  naiaance  from  the  use  of  pr^^wrty  a  ma- 
terial, substantial  and  appreciable  Injury 
must  be  occasioned  to  the  person  or  property 
of  another."  Joyce,  Law  of  Nuisances.  |  22. 
"Injury  and  damage  must  concur  as  results 
of  an  act  or  thing  in  order  to  make  it  a 
nuisance."  1  Wood  on  Nuisance  (Xd  l!:<l.) 
S  5.  A  nuisance  may  result  from  negilirencu. 
But  negligence  Is  not  involved  in  nnlsance 
actions  either  as  essential  to  the  cause  of 
action  or  as  a  ground  of  defense.  30  Cyc. 
1155. 

In  this  case  the  evidence  Indicates  that 
before  the  lease  was  mode  the  building  was 
locked,  and  prospective  tena'nts  procured  the 
key  from  the  landlord  In  order  to  inspect  the 
premises.  In  any  event  the  property  did  not 
threaten  the  public  or  any  portion  of  the 
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public.  The  da  tern  was  occastonlng  no  In- 
Juvy  or  damage  to  any  one,  rendering  its 
maintenance  intolerable.  The  change  of  pos- 
session from  the  landlord  to  the  tenant  did 
not  change  the  lawful  character  of  the  land- 
lord's conduct  When  the  deceased  came 
npon  the  premises  and  commenced  to  work 
for  the  tenant,  she  acquired  no  cause  of  ac- 
tion against  either  the  landlord  or  the  ten- 
ant for  injuries  suffered  or  threatened  on 
account  of  the  cistern,  or  for  the  abatement 
of  the  dstem  aa  a  nuisance,  under  any 
known  princtpte  of  law.  If  a  master  negli- 
gently furnish  his  servant  an  unsafe  place  in 
which  to  work,  nothing  Is  gained,  and  con- 
fusion results  from  calling  the  place  a  "nui- 
sance." The  Tehemence  of  the  term  adds 
nothing  to'  the  situation  and  r^tlinis  of  the 
parties,  and  cannot  Justify  a  d^rture  from 
the  law  of  negligence  applicable  to  them. 
The  present  case  is  one  of  that  character, 
and  the  nuisance  theory,  when  applied  to  It, 
breaks  down.  The  fact  that  the  front  room 
of  the  building  was  open  to  such  portion  of 
the  public  as  desired  to  patronixe  the  res- 
taurant has  no  relevancy  to  the  subject  un- 
der consideration.  The  situation  at  the  riear 
of  the  building  was  precisely  the  same  as 
that  of  any  private  family  employing  serv- 
ants to  perform  various  household  fnnctiima. 
The  result  is  that  the  facts  fall  to  bring  the 
case  wltbln  the  category  of  those  nuisance 
cases  in  which  the  lessor  has  been  held  to  be 
liable  Cor  injuries  sustained  by  third  per- 
sons. 

It  is  admitted  that  the  ordinary  inspection 
which  a  landlord  has  the  right  to  expect  a 
tenant  will  make  did,  In  fact,  disclose  to  the 
tenant  the  condition  of  the  dstem.  He  could 
not  have  recovered  If  he  had  been  injured. 
There  is  no  contention  that  the  lease  was  not 
made  in  perfect  good  faith,  and  there  is  no 
Justification  for  speaking  of  the  landlord's 
condact  as  gross  or  wanton.  The  deceased 
was  16  years  old,  large  for  her  age,  healthy, 
intelligent,  and  in  possession  of  all  her  facul- 
tlea  When  she  commenced  working  for  the 
tenant  he  pointed  out  to  her  the  location  of 
the  dstem,  but  the  Jury  found  that  In  some 
6  weeks'  service,  which  occasionally  brought 
her  in  proximity  to  the  cistern,  the  fact  the 
cover  was  loose  was  not  brought  to  her  at- 
tention. Only  upon  this  narrow  margin 
could  recovery  be  had  even  from  the  tenant, 
and,  notwithstanding  the  shocking  character 
of  the  acddent,  reckless  Indifference  to  the 
safety  of  others  does  not  appear  on  the  part 
of  anybody  responsible  for  the  condition  of 
the  premises.  If  however,  It  once  be  con- 
ceded that  the  law  of  negligence  governs  the 
case,  want  of  privity  between  the  landlord  and 
the  tenant's  servant  defeats  the  action,  bow- 
ever  Indefensible  the  conduct  of  the  tenant 
in  pladng  the  servant  at  work  in  proximity 
to  the  dstern. 

The  undertaking  of  the  landlord  is  not  to 
furnish  premises  to  be  used  as  a  place  w  In- 


strumentality for  th»  accomplisbmraiit  of 
certain  purposes  by  others,  which  he  is  bound 
to  make  fit  for  the  contemplated  use,  like 
staging,  scaffolding,  hoisting  apparatus,  and 
other  appliances,  within  the  rule  of  Heaven 
V.  Pender,  L.  R.  11  Q.  B.  Div.  503.  See 
Aaron  v.  Telephone  Co.,  89  Kan.  186, 131  Pac 
582,  45  L.  B.  A.  (N.  S.)  309.  The  lessor 
grants  an  estate  in  the  premises  to  the  lessee, 
and  surrenders  domlnitm  over  them  to  the 
lessee  under  condltioim  as  definitely  under- 
stood as  if  expressed  in  a  written  Instroment 
of  lease.  "The  mere  lettliv  wltiiont  addi- 
tional stipulations  by  the  lessor  simply  Im- 
plies that  he  holds  the  title,  and  that  the 
lessee  shall  quietly  enjoy  the  use  and  ocea- 
patiw  during  his  tenancy ;  and  not  that  the 
premises  are^or  shall  be  in  any  partlcnlar 
condition  or  'state  of  repair,  or  that  they 
are  suitable  for  Oie  purpose  for  which  they 
were  let"  2  Cooley  on  Torta  0d  Ed^  ^ 
1276. 

The  t«iant  may  or  may  not  Invite  third 
persona,  servants,  patrons,  guests,  and  others 
upon  the  premises,  as  be  pleases,  but  the 
landlord  extends,  and  can  extend,  no  such 
invitation,  either  expressly  or  by  ImpUcatlcm. 
He  cannot  hlmsdf  enter  up<m  the  tenant's 
possession,  even  to  repair,  unless  tlie  r^t 
be  reserved  or  permission  obtained,  much 
less  grant  licenses  to  others.  The  result  is 
the  negligence  tbeoiy  of  liability,  suggested 
In  the  syllabus  of  the  former  opinion,  breuKs 
down  for  lack  of  any  legal  duty  aa  the  land- 
lord's part  to  sustain  it 

The  pilndple  upon  which  the  lessor  of 
premises  is  held  liable  to  third  persons  for 
nuisances  existing  at  the  time  the  tenancy 
was  created  Is  this:  The  landlord  having 
possession  and  control  of  bis  land,  or  the 
right  to  possess  and  control  it  owes  the 
public,  who  are  suffering  or  must  suffer 
from  the  nuisance,  the  duty  to  abate  it,  and 
must  respond  in  damages  for  a  breach  of  the 
duty.  The  duty  and  the  liability  are  not 
satisfied  by  the  simple  act  of  leasing  the 
premises  and  continue  until  the  nuisance  is 
aim  ted. 

Mudi  Is  said  In  the  decisions  concerning  a 
presumption  that  the  landlord  contemplates 
a  continuance  of  the  nuisance  while  the  ten- 
ant Is  in  possession.  The  presumption  is 
gratuitous  and  fictional  as  often  as  other- 
wise. The  rent  reserved  is  frequently  re- 
duced because  of  the  condition  of  the  prem- 
ises and  with  the  expectation  that  the  tenant 
will  put  them  in  order.  Frequently  the  land- 
lord takes  from  the  tenant  a  covenant  that 
the  tenant  will  repair.  The  majority  of 
courte  bold  that  the  liability  of  the  landlord 
Is  not  ended  because  of  a  lease  containing 
such  a  covenant,  and  it  seems  suffldent  to 
say  that,  the  landlord's  obligation  having 
once  arisen,  he  cannot  shift  or  evacte  or  dis- 
charge it  by  leasing  to  another,  but  that  the 
obligation  continues  until  the  public  peril  Is 
actually  removed. 
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When  tbe  conditiim  of  prepay  ia  soch 
tb&t  it  does  not  Impair  the  public  safety,  tbe 
landlord  owes  no  duty  to  tbe  public  or  -to 
any  member  of  the  public  to  change  the  con- 
dition.   When  he  comes  to  deal  with  a  spe- 
dflc  individual  as  a  prospective  tenant,  he 
owes  that  individual  no  duty,  except  not  to 
I     entrap  him  by  concealing  facts  which  ordi- 
,     nary  inspection  would  not  reveal,  and  he 
—.jiwes  no  other  individual  any  duty  at  all. 

The  landlord  may  In  perfect  good  conscience 
;  offer  his  property,  such  as  it  Is,  to  a  tenant 
who  takes  it,  such  as  It  is,  on  satisfactory 
terms,  Just  as  the  landlord  and  tenant  did  in 
this  case.  This  is  true,  although  buildings 
may  be  in  tumble-down  condition,  excava- 
tions may  be  unguarded,  or  the  premises 
may  be  otherwise  uninhabitable  or  in  unsafe 
condfflon  for  use.  The  only  exception  is 
that  of  property  devoted  to  public  use  such 
as  wharves,  railroads,  elevators,  public  halls, 
flTiH  the  like.  Negotiations  having  been  fair- 
/  ly  concluded,  and  possession  having  been 
£iven  to  the  tenant,  no  obligation  on  the  part 
of  the  landlord  to  safeguard  or  to  repair  re- 
mains unfulfilled.  After  that  no  obllgatltHi 
^  U>— lepair  arises  during  the  tenancy,  onless 
the  landlord  haa  contracted  to  do  sa  This 
Is  true,  even  although  the  tenant  creat  a 
nuisance  on  tlie  premises  dangeroos  to  the 
public  "It  iB  a  rule  of  the  common  law,  ap- 
[ilicable  here*  that  *tbe  occupier,  and  not  the 
landlord,  ia  bound  as  between  himself  and 
tbe  public  so  £ftr  to  keep  the  premises  in  re- 
pair that  Oiey  may  be  safe  for  the  public'  '* 
De  Tarr  t.  Heim,  62  Kan.  188,  192,  61  Pac 
6S9,  600. 

The  principles  Just  stated  govern  the  pres- 
ent controversy.  It  it  be  unsound  In  morals 
or  otherwise  c<mtrary  to  public  policy  to 
rest  the  dutgr  of  roafclng  and  keeping  prem- 
ises fit  for  occupation  and  use  upon  occupa- 
tion and  use,  and  not  up(xi  title,  the  existing 
law  should  be  abrogated,  and  a  new  set  of 
rules  shooid  be  adopted.  The  court  does  not 
have  before  it  the  result  of  any  social  sur- 
vey of  the  subject,  and  it  ia  not  perceived 
tbat  tbe  established  usage  is  so  offensive  to 
the  sense  of  justice  that  the  court  should 
anticipate  legislation  by  proper  authority,  or. 
If  it  does,  leap  at  once  to  the  unconditional 
remedy  of  downright  damages.  To  ingraft 
an  exception  upon  the  law  for  this  partic- 
ular case  is  to  recognize  the  first  of  a  wilder- 
oess  of  single  instances.  To  cistern  cases 
must  soon  be  added  eases  Involving  defec- 
tive railings  about  steps,  stairways,  porches, 
and  areas,  whereby  the  tenant's  servants 
are  injured.  If  after  the  fact  of  a  distress- 
ing accident  a  Jury  should  conclude  to  find 
negligence  in  maintaining  some  structure  or 
place  where  the  tenant's  children  invited 
some  friends  to  play,  tlie  landlord  must  re- 
spond In  damages.  The  list  is  certain  to 
grow  until  it  may  be  impossible  to  say  what 
is  the  rule  and  what  an  exception.    If  the 


property  law  of  the  state  ia  to  be  changed,  I 
and  a  general  duty  is  to  be  Imposed  upon  tbe  \ 
landlord  to  make  his  premises  secure  for  use  t 
by  tenants  and  whomsoever  a  tenant  may  in-  I 
vite  there,  the  Legislature  should  create  the— ^ 
obligation,  and  not  the  courts. 

[2]  Instead  of  being  genuinely  progressive, 
the  former  decision  was  merely  arbitrary, 
and  it  is  overruled. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  la  remanded,  with  di- 
rection to  sustain  the  demurrer  to  the  plain- 
tiffs' evidence. 

SMITH.  PORTER,  and  WEST,  JJ.,  con- 
cur. JOHNSTON,  C.  J.,  and  MASON  and 
BENSON,  JJ.,  dissent 


BOAM  et  al  v.  COHEN  et  aL  (No.  19188.) 
(Suprooe  Ooort  of  Kansas.   Jan.  9,  1915.) 

(ByUabut  bv  <Ae  Court.) 

%  Gbatxei,  Mobtgaoes  <|  88*)— ABSOLUn 
Biu.  OF  Sazx— Pabol  Etidbnce. 

An  lostrumeot  in  form  a  bill  of  uncondi- 
eioual  sale  of  personal  property,  but  Intended  as 
security  for  tbe  payment  of  debts,  is  in  effect  a 
chattel  mortgage,  aod  the  trae  character  of  tbe 
instrument  may  b«  shown  by  parol  evidence. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Gent.  Dig.  |  41;  Dec  Dig.  f  38.*] 

2.  Ghaitbl  Mobtoaqu  ai  168,  176*)— Ooh- 

TEBStON  BT  MOBTOAGBB-MKABUBB  OF  DAH- 
AOEB. 

A  bill  of  sale  of  a  stock  of  goods  and  fix- 
tures was  given  by  a  firm  to  one  of  its  creditors, 
who  agreed  to  dispose  of  the  property,  pay  the 
firm  debts,  and  return  the  surplus,  if  any.  The 
creditor  mingled  the  goods  with  his  own,  sold 
them,  and  sold  tbe  fixtures  without  keeping  an 
account  of  the  proceeds,  paid  some  of  the  firm 
debts,  and  then  denied  liability  for  other  debts 
and  liability  to  account  to  tbe  firm.  Betd,  the 
firm  bad  the  right  to  treat  the  goods  and  fix- 
tures as  converted,  and  the  measure  of  damages 
was  the  market  valoe  of  tbe  property  when  con- 
verted less  the  amount  of  firm  debts  the  mort- 
gagee had  discharged. 

[Ed.  Note.~For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  §8  802-804,  88S,  S37-^»B ; 
Dec.  Dig.  H  169,  176.*] 

3.  JuBT  (8  13*)  —  Right  to  Jttbt  Thial  — 
Pleadings. 

The  court  must  determine  whether  or  not  a 
case  shall  be  tried  by  a  juiy  from  the  pleadings. 
In  doing  so  it  should  disregard  mere  chhrac- 
terizations  and  look  to  the  facts  stated.  In  this 
case  the  cause  was  property  submitted  to  a  jury 
as  one  for  damages  for  couTersion,  although  the 
petition  described  tbe  bill  of  sale  as  given  for 
security,  as  an  assignment  f<Hr  the  benefit  of 
creditors,  and  as  creating  a  trust. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  IS  35-88 ;  Dee.  Dig.  1 13.*] 

4.  TkoVEB  and  COITVEBBION  ({  40*)— ACTlOK 

FOB  Damages— SupnciENCT  of  Btidbnoe. 
The  evidence  examined,  and  held  to  sustain 

the  verdict. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversioa,  Cent  Dig.  |i  232-244 ;  Dec.  Dig.  f 
40.*] 
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Appeal  from  District  Court,  Reno  County. 

Action  by  Nathan  Boam  and  otbera  against 
Bamett  Cohen  and  others.  From  judgment 
for  plaintiffs,  defendants  appeal.  Afflrmed. 

Falrcblld  &  Lewis,  of  Uutcblnson,  for  ap- 
pellants. Carr  W.  Taylor,  of  Hut<^ln80u,  for 
appellees. 

BURCH,  3.   The  plaintiffs  were  partners 
conductinff  a  cleaning,  repairing,  and  tailor- 
ing business,  and  owning  a  stock  of  nier- 
cbandlse,  show  cases,  shelving,  hat  blocks, 
electric  Irons,  electric  fixtures,  and  other 
property,  classified  apart  from  the  stock  of 
uiercbiindise  as  flxtures.    The  firm  was  In- 
debted on  account  to  Bamett  Cohen  and  to 
a  number  of  other  creditors.    Cohen  liad 
guaranteed  the  accounts  of  two  of  these  cred- 
itors.   After  some  preliminary  negotiations 
with  Cohen,  the  plaintiffs  executed  and  de- 
'  llrered  to  Cohen's  son,  A.  R.  Cohen,  a  bill  of 
sale  of  the  stock  and  fixtures  which  recited  a 
consideration  of  $1  and  other  valuable  con- 
slderatlons  and  authorized  immediate  posses- 
sion of  the  property  to  be  taken.  Bamett 
Cohen,  who  was  himBelf  a  merchant,  took 
possession  of  the  stock  of  merchandise,  re- 
moved it  to  his  own  store,  mingled  It  with 
his  own  goods,  and  sold  It  without  keeping  a 
separate  account  of  either  the  proceeds  or  the 
expenses  of  sale.  He  also  took  iiossesslon  of ' 
the  fixtures  and  disposed  of  them.   He  can- ' 
celed  his  own  claim  and  satisfied  the  credl-  ^ 
tors  whose  claims  he  had  guaranteed.  Tlie ' 
plaintiffs  sued  the  defendants  for  the  value  I 
of  the  property  covered  by  the  bill  of  sale,  j 
for  an  accounting  and  for  other  relief.  The 
petition  alleged  that  the  bill  of  sale  was  made 
under  a  verbal  agreement  that  Coheu  would 
take  possession  of  the  goods  and  fixtures,  sell 
them,  pay  all  the  plaintiffs*  creditors,  and  If 
any  surplus  remained  return  it  to  the  plain- , 
tiffs;  and  it  was  alleged  that  the  defendants 
had  refused  to  carry  out  the  terms  of  this  1 
agreement,  had  converted  the  property  to, 
tbelr  own  use,  and  had  refuseil  to  account  to 
the  plaintiff.    The  answer  alleged  that  Co-  ■ 
ben  awiulred  title  to  the  goods  and  ftitures 
by  the  bill  of  sale  on  the  consideration  that  ^ 
he  would   sutlsfy  his  own  claim  and  the 
claims  which  he  had  guaranteed,  which  he 
had  done.    The  iwtltlon  characterized  the 
transat-tiou  as  one  for  the  security  of  debts, 
as  an  assignment  for  the  benellt  of  creilitars, 
and  as  creating  a  trust.    Tlie  answer  main- . 
taiued  the  theory  of  an  alisoUitc  and  uncon-  ^ 
ditloual  sale.    The  fiicts  were  stated,  how- 
ever, as  each  party  understiiod  them,  and  the 
court,    disregarding   characterizntions,  sub- 
mitted the  cause  to  a  jury  an  one  for  damages 
for  misappropriation   of  clmttel  securities.] 
The  plaiutiffs  recovered,  and  the  defendinits  | 
ai>|ieal.  I 

|1-3]  The  defendants  objected  to  oral  testi- 
nn>ny  tending  to  cstaMisli  the  nature  of  the  ' 
disposition  of  the  plaintiffs'  pnii>erty  alleged  i 
iu  the  petition.  It  Is  suld  that  such  teatlmouy  . 


defeated  a  written  Instrumoit  Into  which  all 
the  negotiations  and  agreements  of  the  par- 
ties merged.  If  the  testimony  were  true,  the 
Instrument,  in  form  a  bill  of  sale,  was  noth- 
ing more  and  nothing  less  than  a  chattel  mort- 
gage to  secure  the  plaintiffs'  various  creditors. 
A  bill  of  sale  absolute  In  form  but  Intended  as 
security  stands  on  the  same  footing  as  a  aee<i 
of  real  estate  absolute  In  form  but  Intended  as 
security,  and  the  true  character  of  the  trans- 
action may  he  shown  by  parol  evidence,  under 
the  well-known  exception  to  the  mle  forbid- 
ding the  impeachment  of  written  Instruments. 
Butts  V.  Privett,  Sheriff,  36  Kan.  711,  14  Pac. 
247;  Gray  v.  Delay,  53  Kan.  177,  35  Pno. 
IIOS.  It  may  be  observed  that  the  defend- 
an^s  were  obliged  to  resort  to  oral  testimony 
regarding  the  consideration  of  the  bill  of  sale 
to  present  their  defense  and  the  testimony 
on  behalf  of  the  plaintiffs  went  hut  little  be- 
yond the  same  subject. 

The  court  in.'structed  the  Jury  substantially 
to  the  effect  that  If  the  claim  stated  In  the 
answer  were  true  the  verdict  should  be  for 
the  defendants ;  that  is,  If  the  'agreement 
were  that  the  defendants  should  take  tho 
property  and  satisfy  the  Cohen  debt  and 
those  debts  which  Cohen  had  guaranteed, 
and  that  this  had  been  done,  the  plaintiffs 
were  not  entitled  to  recover.  It  was  com-ofl- 
ed  that  the  debts  just  referred  to  had  been 
satisfied.  On  the  other  hand,  the  Jur>'  were 
instructed  that,  If  the  claim  stated  in  the 
petition  were  true,  the  plalntiffo  were  enti- 
tled to  recover  the  difference  between  the 
market  value  of  the  property  at  the  date  of 
the  transfer,  less  the  amount  of  the  plain- 
tiffs' debts  which  the  defendants  bad  ratls- 
fled.  The  defendants  complain  of  this  meas- 
ure of  damages  and  insist  that  the  plaintiff 
should  be  allowed  to  recover  no  more  than 
the  debts  which  the  defendants  bad  failed 
to  satisfy. 

The  e^'ldence  of  both  parties  was  that  aft- 
er the  defendants  liad  obtained  possession  of 
the  property  claims  other  than  those  for 
which  Bamett  Cohen  became  responsible 
were  presented  for  payment,  and  that  the  de- 
fendants denied  liability  for  them  and  de- 
nied liaidllty  to  accoimt  to  the  plaintiffs. 
The  defendants  held  the  proi>erty  for  a  spe- 
cific puri)use  and  could  make  no  use  or  dis- 
position of  it  for  any  other  purpose.  Conduct 
Incontdstent  with  or  in  denial  of  the  plain- 
tiffs* rights  not  only  amounted  to  a  breach  of 
contract,  but  also  amounted  to  a  breach  of 
faith  In  accepting  and  dealing  with  tlie  se- 
curity. Tills  being  true,  the  plaintiffs  were 
at  liberty  to  treat  the  proiierty  as  c*onverIed. 
and  tliey  were  danuiged  to  the  extent  of  the 
value  of  the  proinrty,  less  whatever  debia 
the  defendants  had  canceled. 

[4]  The  (lefendnnLs  Insist  that  the  verdict 
for  $(ir>0  in  favor  of  the  plaintiffs  is  not  sus- 
tained by  the  cvitlence. 

Tiic  l)ill  of  »alti  was  executed  and  the  pnii*- 
erty  was  surreudtired  to  the  defendants  about 
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May  7.  1918.  Tbe  pUlntUh  allowed  tbat 
their  stock  of  goods  Invoiced  91,082.22  <m 
Jaiinary  1,  1913.  Between  January  let  and 
May  Ttli  new  gooda  were  pnt  Into  the  store 
to  tbe  amount  of  91|204.44.  and  gooda  were 
mid  from  the  Btore  to  the  amonut  6f  $663.25. 
This  left  goods  in  the  store  on  the  latter 
date  of  tlie  book  value  of  $1,623.33.  There 
wait  evidence  that  the  goods  had  a  sale  value 
much  greater  than  this  book  valuation,  and 
that  the  defendants  tu  fact  sold  a  portion 
of  the  gooda  at  a  profit  of  from  25  to  30  per 
cent.  Tbe  defendants  kept  no  account  of 
their  sales  and  testlfled  that  tbe  goods  were 
Bold  at  a  loss.  Tbe  debts  paid  by  the  de- 
fendants amounted  to  $l,3t>8.(>3,  leaviug  a  sur- 
^us  of  goods  over  debts,  according  to  the 
plaintiffs'  proof,  of  $254.40,  or  more.  There 
vas  some  proof  that  the  fixtures  cost  In  the 
nelKhborhood  of  $5S0.  There  was  other  testi- 
mony that  they  were  worth  considerubly 
more  than  tbat  sum.  The  defendants  testl- 
fled tbat  they  sold  tbe  fixtures  for  $111.  As- 
Burning  tbat  tbe  jury  accepted  the  book  value 
of  tbe  goods  as  tbe  fair  market  value,  tbey 
found  tbe  value  of  tbe  fixtures  to  be  $395.60, 
or  a]iproximately  1!S  per  cent  less  than  cost. 
Au  tuToice  taben  by  the  defendants,  after 
eoiMls  to  the  amount  of  $258  bad  been  re> 
turned  to  a  guaranteed  creditor,  showed 
goods  reiualnlUR  in  the  store  to  tbe  amouut 
of  i$i,lll-TO.  Tbe  good  faith  of  a  portion  of 
this  invoice,  taken  in  tbe  absence  of  the 
ptuiutbls,  was  questioned.  The  Jury,  as  tbey 
lutd  a  rlRbt  to  do,  seem  to  have  relied  on  tbe 
testiuiouy  favorable  to  tbe  pUtlntlffs,  and, 
ati-epting  this  testimony  as  true,  it  caunot  be 
said  tbat  the  verdict  is  unsupported. 

Tbe  defendants  say  the  petition  allied  an 
aK.siKumetit  for  the  l)eneflt  of  creditors,  the 
defendants  proceeded  on  the  theory  that  the 
ai'tiuu  WHS  one  for  breach  of  trust,  and  tbat 
tbe  court,  disregarding  both  these  theories, 
sul.uiltted  tbe  cause  to  the  jury  as  a  simple 
action  for  damages  for  conversion.  Tbe 
plaintiffs  Could  no  more  make  the  bill  of  Hale 
ail  assignment  for  the  benefit  of  ci'editors 
by  declaring  it  to  be  such,  than  tbe  defend- 
ants could  make  ft  an  in.'iitrumeut  of  uncuudl- 
tlonal  Bale  by  declaring  it  to  lie  such.  Tlie 
court  deterujined  the  method  of  trial  from 
tbe  facts  stated  in  the  pleadings.  Tbe  facts 
stated  In  the  petition  Indicated  tbat  tbe  bill 
of  sale  WUH  intended  for  security,  tbat  tbe 
property  delivered  as  security  liad  been  con- 
verted, and  that,  notwithstanding  the  plaln- 
illTs'  prayers  for  other  relief,  tbey  were  en- 
titled to  damages.  Tbe  answer  simply  gave 
a  difTerent  version  of  the  transaction.  There- 
fore the  action  was  in  fact  one  for  the  recov- 
ery of  money  and  a  Jury  was  i)roiierly  called. 
Civ.  Code,  |  270  (Gen.  St.  1009,  |  587.^). 

Wliatever  l^al  theories  of  tbe  case  tbe 
parties  may  have  held,  the  record  indicates 
that  tbey  produced  all  tbe  testimony,  tbey 
liad  concerning  tbe  origin  and  nature  of  the 
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original  transaction,  the  qnantlty  and  value 
of  the  goods,  the  dlspoaitlon  made  of  the 
goods,  and  all  collateral  facts  incldeni:  to  tbe 
contnn'ersy.  The  petltimi  was  not  attacked 
by  motion.  No  request  was  made  tor  instruc- 
tions upon  the  theory  of  a  tmat,  or  for  In- 
structions different  from  those  tlie  court 
gave.  The  only  objection  made  to  the  In- 
structions which  were  given  has  been  consid- 
ered. No  new  or  ad^tional  evidence  was 
tendered  at  the  hearing  of  the  motion  for  a 
new  trial,  and  consequently  It  Is  too  late  to 
claim  prejudice  on  account  of  the  form  of  the 
proceedings.  Indeed,  the  only  substantial 
grievance  tbe  defendants  have  Is  tbat  tbe 
jury  leaned  not  upon  their  evidence  but  uixm 
the  evidence  of  the  plaintiffs.  For  such  a 
grievance  this  court  has  no  remedy. 

l^e  judgment  of  the  district  court  is  af- 
firmed. All  the  Justices  concurring. 


HRONVN  V.  NICHOLS  et  al.  {No.  19107.) 
(Supreme  Court  of  Kansas.    Jan.  9,  1915.) 

(Syllaltus  hv  the  Court.) 

1.  Municipal  Cobpobations  (8  703*)  — 
Streets— Ohdi  N  A  Nc  e—Vali  DiTY. 

A  city  ordinance  which,  in  effect,  prohibits 
one  wbo  owoa  and  operateu  a  mnchme  shop 
from  using  the  streets  in  briuginK  and  tabiug 
traction  eugines  and  heavy  vehicles  to  and  from 
his  shop,  and  thereby  arbitrarily  deprives  him 
of  an  opportunity  to  carry  on  Lis  btisiuehis,  is 
unreasonable  and  void. 

[Ed.  Note.— For  other  cases,  see  MuniciiMl 
Corporations,  Gent.  Dig.  81  1509-1513;  Dec. 

2.  Injunction  (|  105*)~IUoht  to  Remeoy— 
Criuinal  Pboceedihg  —  Tm'ALio  Ordi- 
nance. 

Ordinarily  a  court  will  not  enjoin  the 
pruxecution  of  a  criminal  proceeding,  but  tlie 
remedi'  of  injuuctiou  may  be  employed  to  pro- 
tect personal  and  propprty  riEhts.  although  it 
may  operate  incidentally  to  restrain  a  prosecii- 
tion  under  an  invalid  ordinasce. 

[Ed.  Note, — For  other  cases,  see  Injunction, 
Cent.  Dig.  §3  17S,  17<J;  Dec.  Dig.  S  105.*J 

Appeal  from  District  Court,  Dickinson 
County. 

Injunction  by  Oacar  W.  Brown  against 
Waiter  Nichols  and  others.  From  Judgment 
for  defendants,  plaintiff  appeals.  Ueversed 
and  remanded. 

David  Ritchie,  of  Rallna,  for  api>ellant. 
S.  S.  Smith,  of  Abilene,  for  aitpellees. 

JOHNSTON,  J.  In  an  Injunction  pro- 
ceeding, Oscar  W.  Brown  attacked  the  valid- 
ity of  an  ordinance  of  tbe  city  of  Abilene 
which  purports  to  prohibit  the  driving  of 
"any  ensine  or  heavy  machinery  upon  the 
paved  streets  of  the  city  of  Aliileue,"  and 
prescribes  a  fine  not  exceeillns  $riO  tor  Its  vio- 
lation. He  also  asked  a  recovery  of  dam- 
ages for  tbe  lot's  sustained  by  reason  of  lielug 
deprived  of  the  use  of  the  streets.  In  bis 
lietitlon  he  alleged  tliat  he  was  ctmductiug  a 
machine  shop  in  the  city  which  was  so  situut- 


BROWN  T.  NICHOLS 
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ed  that  be  Is  unable  to  reach  the  railway 
stations  with  engines  or  heav^  machinery, 
except  by  passing  over  paved  streets,  and 
that,  unless-  patrons  are  permitted  to  use 
these  streets  in  order  to  bring  In  and  take 
from  the  shop  traction  engines  and  other 
heavy  machinery,  he  will  be  unable  to  carry 
on  his  business;  that  his  machine  shop  will 
be  a  total  loss  for  the  purposes  for  which  It 
was  acquired;  and  that  It  has  already  re- 
suited  In  damage  to  him  to  the  extent  of 
if>l,O0O.  There  was  an  allegation  that  since 
the  passage  of  the  ordinance  in  June,  1913. 
the  officers  of  the  city  had  forcibly  prevented 
him  from  taking  machinery  from  the  Bh<^ 
across  Third  street,  and  that  It  is  Impossible 
for  him  to  reach  the  depot  of  the  railways  In 
carrying  on  his  business  without  crossing 
that  street.  A  demurrer  to  his  petition  was 
sustained  by  the  trial  court,  and  the  main 
question  presented  on  his  appeal  Is  whether 
the  ordinance  Is  so  unreasonable  as  to  be  In- 
valid. 

[1]  Power  Is  not  expressly  oonf erred  on 
cities  of  the  second  class  to  prohibit  the  use 
of  the  streets  for  any  particular  kinds  of 
travel  and  transportation,  but  under  the  gen- 
eral welfare  clause  it  is  donbtlesa  within  the 
power  of  the  city  to  make  reasonable  regula- 
tions as  to  the  use  of  streets,  and  tiius  pro- 
vide for  the  safety  and  conv^ence  of  travel 
and  against  unnecessary  injury  to  the  streets 
used.  It  is  competent  for  the  dty  to  regulate 
the  wdght  of  loads  that  shall  pass  over  the 
paved  streets  and  to  prescribe  the  width  of 
tires  of  vehicles  carrying  heavy  loads.  It 
has  been  determined  that  mnolclimlltles  may 
confine  the  passage  of  heavily  loaded  tfatllc 
to  certain  streets  and  exclude  it  from  others, 
bnt  the  regulation  must  not  be  snch  as  will 
deprive  a  citizen  of  access  to  his  home  or 
business  house  nor  from  all  nse  of  the  streets 
for  any  of  the  recognized  means  of  travel. 
Notes,  31  L.  R.  A.  (N.  S.)  682,  45  h.  R.  A.  (N. 
8.)  1152,  and  51  L.  R.  A.  (N.  S.)  1203.  In 
Bogue  V.  Bennett,  156  Ind.  478,  60  N.  E. 
143,  83  Am.  SL  Rep.  212,  It  was  held  that  a 
city  ordinance  prohibiting  the  running  of 
traction  engines  or  other  vehicles  not  propel- 
led by  animal  power  over  the  streets  and  al- 
leys of  a  city  was  unreasonable,  and  there- 
fore void.  In  State  v.  Boardman,  93  Me.  73, 
44  Atl.  118,  46  L.  R.  A.  760,  the  validity  of 
an  ordinance  which  provided  that  teams  with 
loaded  wagons  should  be  confined  to  a  cer- 
tain part  of  a  street  was  challenged.  The 
court  held  that  a  traveler  is  not  entitled  to 
the  whole  width  of  a  street  for  his  accommo- 
dation, but  "Is  entitled  to  a  reasonably  safe, 
convenient,  and  practicable  opportunity  for 
travel  and  passnge."  93  Me.  78,  44  Atl.  120, 
46  L.  R.  A.  750.  It  was  there  decided  that  a 
regulation  restricting  the  travel  of  heavily 
loaded  vehicles  to  a  part  of  the  street  would, 
in  many  cases,  l>e  both  reasonable  and  salu- 
tary, but  that,  if  the  part  of  the  street  open 
to  travel  fOr  sndi  v^cles  was  out  of  impair 


or  in  such  a  condition  as  to  be  Impassable  for 
loaded  vehicles,  it  would  operate  to  deprive 
those  who  had  occasion  to  nse  the  street  of 
their  right  to  use  it  for  the  purpose  of  travel 
It  was  said  ttiat: 

"For  HQch  a  by-law,  then,  to  be  reasonable 
and  valid,  with  reference  to  such  a  way  aod  in 
such  a  locality  as  in  this  case,  that  ^rtion  of 
the  street  which  may  bp  used  by  heavily  loaded 
vebiclea  mast  be  reasonably  soitable  for  the 
purpose ;  and  the  by-law  will  be  valid  or  in- 
valid, depending  upon  whether  that  portion  of 
the  way,  to  which  such  vehicles  are  restrictci 
is  or  is  not  reasonably  suitable  for  the  nnrpoee^ 
93  He.  79.  44  Aa  120,  46  L.  R.  A.  760. 

The  sbreets  are  provided  for  the  public  lo 
general  for  purposes  of  travel  and  transpor- 
tatiffli,  and  the  appellant,  who  Is  engaged  in  a 
legitimate  business.  Is  oititled  to  a  reason- 
able use  of  tlie  streets  In  takins  traction  en- 
gines and  beavy  macbinery  to  and  from  bis 
shop.  Traction  and  other  motor  wagons  are 
not  Illegal  vebleles,  and  an  ordinance  wblch 
derives  him  of  tbe  nse  of  the  streets  for 
such  vebleles,  in  order  41iat  be  and  bis  pa< 
trons  may  reach  his  shop,  Is  not  reastmable. 
Undoubtedly  a  regulating  ordinance  may  be 
framed  onder  wbldi  appellant  may  nse  some 
of  the  streets  or  ports  of  them  for  the  neces- 
sary trafllc  to  and  from  his  shop,  and  nnder 
sncb  restrlctlmis  as  will  protect  Che  streetB 
and  prevent  Interferotce  wltb  the  rights  of 
others  traveling  oret  tbem.  Under  the  alle- 
gations of  the  petition  the  ordinance  operates, 
not  as  a  relation,  bnt  as  an  absolute  prohi- 
bition, of  a  recognized  use  of  the  public 
streets.  A  class  of  traffic  wblch  is  legal 
and  which  ordinarily  passes  over  highways, 
is  prohibited,  so  far  as  appellant's  bnstness 
is  concerned,  and  he  is  not  only  deprived  of 
the  use  of  the  streets  of  the  city  in  conduct- 
ing a  legitimate  business,  but  the  result  Is 
the  destruction  of  the  value  of  his  property 
for  the  purposes  for  which  It  was  acquired. 
The  ordlnanoe  is  therefore  unreasonable, 
and  must  be  held  to  be  void. 

[2]  It  is  next  contended  that  the  equitable 
remedy  sought  by  appellant  is  not  available 
to  him,  as  the  invalidity  of  the  ordinance  In 
question  could  be  presented  as  a  defense  in 
a  criminal  prosecution  for  the  violation  of 
tbe  ordinance.  Ordinarily  injunction  will 
not  lie  to  prevent 'the  prosecution  of  criminal 
actions,  but  this  proceeding  is  not  brought 
for  that  purpose,  and  In  his  prayer  the  appel- 
lant does  not  aslc  for  such  relief.  He  asks 
for  damages  resulting  to  him  and  his  busi- 
ness from  the  deprivation  of  the  use  of  the 
streets,  and  also  asks  that  the  city  and  i 
otHcers  be  enjoined  from  Interfering  with  the 
trafllc  to  and  from  his  business.  The  pro- 
t'eeding  does  challeuRo  the  validity  of  the  or- 
dlnanee  because  the  officers,  who  are  prevent- 
ing him  from  using  the  streets  leading  to  bis 
machine  shop,  justify  their  action  under  the 
ordinance,  but  it  does  not  appear  that  any 
prosecutions  have  been  begun,  and  tbe  a^l- 
lant  does  not  ask  that  prosecutions  be  en- 
ioiseA.  An  exertion  la  made  to'  ttie  role 


Digitized  by  Google 


ObL) 


STATE  T.  DISTKICT  COUItT 


56S 


Invoked  by  appellee,  where  the  restraint  of 
the  criminal  prosecution  Is  only  incidental 
to  the  protection  of  personal  and  property 
rights.  Davis  &  Famtun  Mfg.  Go.  v.  Los  An- 
geles; 189  U.  8.  207,  28  Bup^  Ot  498.  47  L.  Bd. 
778;  Dobbins  t.  I^os  Angeles,  195  U.  S.  223, 
26  Sap.  Ct  18,  49  L.  Ed.  169;  Railway  Co.  v. 
Conley  &  Avis,  67  W.  Va.  129,  67  S.  B.  618; 
Improvement  Ga  v.  City  of  Bluefleld,  69  W. 
Va.  1,  70  S.  E.  772,  33  L.  B.  A.  (N.  S.)  759; 
Gtty  of  Atlanta  et  al.  v.  Gate  City  Oas  Light 
Co.,  71  Ga.  106 ;  Town  of  Cuba  v.  Mississippi 
Cotton  OU  Go.  <Eagle  Cotton  OU  Co. ;  Merid- 
ian Fertilizer  Factory)  150  Ala.  259,  43 
South.  706;  City  of  Austin  v.  Cemetery  As- 
sociation, 87  Tel.  330,  28  S.  W.  628,  47  Am. 
SL  Rep.  114;  note,  25  L.  B.  A  (N.  S.)  193. 

In  this  action  the  appellant  is  seeking  to 
protect  his  personal  and  property  rights  and 
to  prevent  the  destruction  of  his  business. 
The  deprivation  of  which  he  complains  shuts 
hiiu  out  from  carrying  on  his  business,  and  he 
is  not  required  to  wait  for  a  prosecution  to 
be  commenced  nor  to  provoke  an  arrest  in 
order  to  obtain  relief  from  the  interference 
with  and  destruction  of  bis  business.  Indeed, 
the  defenses  that  be  might  make  in  possible 
prosecutions  following  unsuccessful  attempts 
to  conduct  his  business  would  not  have  been 
an  adequate  remedy.  However,  as  we  have 
seen,  the  principal  purpose  of  the  action  is 
not  the  injunction  of  criminal  proceedings. 

The  dedalon  of  tbe  district  court  sustain- 
ing the  deniurrer  to  appeHant's  petition  will 
be  reversed,  and  the  cause  remanded  for  fur- 
Oiet  proceedings.  All  the  Justices  concur. 


STATE  ex  rel.  BAUMLB  T,  DISTRICT 
COURT  of  TENTH  JUDICIAL  DIST.  et 
aL   (No.  6424.) 

(Supreme  Conrt  of  Oklahoma.    Oct.  13,  1914. 
Rehearing  Denied  March  2,  1015.) 

(Syttabut  bf  t\t  Court.) 

Pbohibition  ($  8*)— Right  to  Rbi.ibf— Rek- 
iDT  AT  Law— Apfointhent  of  Receiver. 
Wbere  a  receivar  Is  appointed  In  a  cause 
peoding  in  tbe  district  court  to  take  charge 
<rf  certain  property  and  1b  also  appointed  in  a 
cause  pending  in  tbe  enperior  court  to  take 
charge  of  the  same  property,  the  aame  being 
coorta  ot  eO'^rdinate  jurisdictira,  as  a  motion 
to  vacate  the  order  appointing  the  receiver  in 
the  cause  pending  In  the  district  court  will 
raise  the  qneatiou  whether  tbe  court  had  jnrla- 
dktion  to  appoint  the  receiver,  and,  if  so,  which 
the  two  conflicting  juriBdictiona  first  at- 
tached, relator,  plaintiff  in  the  cause  pending 
in  the  sunerior  court,  had  a  plain,  ade<iiiate, 
and  complete  remedy  at  law,  and  prohibition 
will  not  lie  to  compel  the  diatrict  judge  to  de- 
tist  from  proceeding  In  the  premiKos. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  SS  4-19;  Dec.  Dig.  S  3.*] 

Original  proceeding  for  writ  of  prohibi- 
tion by  the  State,  on  tbe  relation  of  Louis 
BauQite,  against  the  District  Court  of  the 


Tenth  Judicial  District  of  the  State  of  Okla- 
homa, sitting  in  and  for  Pottawatomie  Coun- 
ty, Charles  B.  Wilson,  Jr.,  Jadge  thereof, 
and  another.  Writ  denied. 

Chas.  B.  Wells,  ot  Shawnee,  for  relator. 
T.  O.  Catlip  and  Geo.  A  Outcelt,  both  of 
Tecamaeh,  for  respondents. 

TURNER,  J.  This  ts  an  appllcaUon  for  a 
writ  of  prohibltloa  Tbe  record  discloses  that 
on  February  21,  1012,  the  relator,  Louis 
Baumle,  brought  suit  in  the  superior  court  of 
Pottawatomie  county  against  tbe  Anchor 
Steam  Bottling  Works,  a  corporation,  on  a 
certain  promissory  note  executed  to  htm  by 
d^endant  and  to  foreclose  a  chattel  mort- 
gage to  secure  the  same;  that  on  the  same 
day  he  applied  for  the  appointment  of  a  re- 
ceiver which  was,  on  March  2d,  done  after 
notice.  On  tbe  same  day  summons  was  Is- 
sued, and  on  February  26,  1012,  served  on 
defendant.  After  answer  filed  and  Isaae  Join- 
ed by  reply,  there  was  trial,  and  on  April  21, 
1912,  a  Judgment  was  rendered  and  entered 
in  favor  of  plaintiff  for  the  amount  of  said 
note,  with  interest,  and  the  chattel  mortgage 
was  ordered  foreclosed  and  tiie  property 
sold  to  satisfy  the  debt  No  supersedeas 
bond  was  filed  by  defendant,  and  the  time 
jrlven  so  to  do  lias  expired.  On  the  same 
day  said  suit  was  filed  Alice  McNary,  Wm. 
Felshalb,  and  S.  H.  Lester,  alleging  to  sue 
on  behalf  of  tbe  defendaut  corporation,  An- 
chor Steam  Bottling  Works,  and  for  its  use 
and  benefit,  filed  their  petition  in  the  dis- 
trict court  of  said  county  against  W.  H.  Mc- 
Nary, the  relator  Lonls  Baumle,  and  Al- 
berttna  Banmle,  alleging,  among  other  things, 
that  said  corporation  was  solvent  and  able  to 
pay  its  debts,  but  was  being  mismanaged  by 
one  of  Its  directors  and  contrary  to  tbe  wish- 
es of  a  majority  of  the  board ;  that  said  note 
and  chattel  mortage  executed  and  sought  to 
be  foredosed  by  Louis  Banmle,  as  stated, 
was  frandulent  and  void,  as  vras  also  a  cer- 
tain conveyance  to  him  of  certain  real  es- 
tate by  said  corporation;  and  prayed  for  a 
recover  to  take  charge  of  the  corporate  prop- 
erty and  an  order  restraining  the  Uenholdera 
from  Interfering  with  hia  possession  until 
snch  time  as  it  might  be  determined,  among 
other  things,  whether  those  instruments  were 
void.  On  this  application,  on  February  26, 
1912,  after  service  of  sammons  on  defendants, 
but  before  answer  and  without  notice  to  re- 
lator or  Albertina  Baumle,  the  court  appoint- 
ed one  Fisher  receiver,  as  prayed,  who  Im- 
mediately gave  bond  and  took  charge  of  the 
property  covered  by  relator's  chattel  mort- 
gage, also  the  real  estate  set  forth  in  the  bill 
which,  at  that  time,  the  corporation  was  oc- 
cupying as  a  tenant  of  relator.  This  cause 
was  numbered  5339.  Thereafter  plaintiffs 
filed  an  amended  petition  in  said  cause, 
which  tbe  court  struck  from  the  files  as  to 
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all  defendants  except  McNary,  for  the  reason  [ 
that  the  aame  stated  a  cause  of  action  as  to : 
him  only.  On  the  same  day  a  motion  was 
heard,  filed  by  relator,  to  vacate  the  appoint- 
ment of  the  receiver  which  was  not  passed 
upon,  but  said  Fisher,  "receiver  heretofore 
appointed  for  said  corporation,  is  continued 
in  full  force  and  effect,  and  the  property  Is 
ordered  continued  in  the  care  and  custody  of 
the  receiver,"  pursuant  to  the  prayer  of  the 
bottling  works,  which  said  receiver  there- 
after qualified  and  gave  bond  and  continued 
to  remain  in  possession  of  relator's  proper- 
ty, as  stated.  On  April  16,  1912,  relator  as 
plaintiff  tiled  In  the  superior  court  of  Pot- 
tawatomie county  another  suit,  in  which  he 
made  the  Anchor  Steam  Bottling  Works  and 
Alexander  Fisher,  said  receiver,  parties  de- 
fendant, who  were  brought  into  court  and 
answered.  Trial  was  had  and  judgment  ren- 
dered In  favor  of  relator,  in  which  the  court 
held  that  the  bottling  works  was  estopiied  to 
deny  the  validity  of  Its  deed  conveying  Its 
real  estate  to  relator  and  its  promissory  note 
and  chattel  mortgage,  and  that  he  was  en- 
titled to  have  his  title  to  said  real  estate 
quieted,  which  was  done.  No  supersedeas 
bond  was  filed  in  that  case  by  defendants, 
and  the  time  to  do  so  has  expired. 

On  April  16,  1912,  said  Flslier,  as  receiver, 
presumably  pursuant  to  the"  order  of  court 
appointing  him,  brought  suit  in  the  district 
court  of  I'ottawatomle  county,  the  object  of 
*  which  seems  to  have  been  to  set  aside  and 
hold  for  naught  relator's  said  chattel  mort- 
gage. It  Is  sufficient  to  say  of  this  suit 
tliat  the  same  was  numbered  5382  and  was 
consolidated  with  No.  5339  and  proceeded  as 
No.  5382 ;  that,  after  amended  i)etitiou  filed, 
a  demurrer  w&s  sustained  thereto,  where- 
upon the  plaintiff  stood  upon  his  demurrer; 
that  his  appeal  was  allowed,  no  supersedeas 
bond  was  re(iuired,  and  nothing  further  was 
done  to  perfect  said  appeal.  On  July  24, 
1913,  came  relator,  Louis  Baumle,  and,  in  the 
causes  thus  consolidated  and  numbered  5382, 
filed  a  motion  to  require  said  Fisher,  as  re- 
ceiver therein,  to  turn  over  to  the  sheriff  of 
said  county  the  property  in  his  posHessioo 
covered  by  relator's  chattel  mortgage,  In  or- 
der that  the  judgment  of  the  superior  court 
might  be  executed,  and  also  to  require  the 
said  receiver  to  deliver  possession  of  said 
real  estate  pursuant  to  the  Judgment  of  the 
superior  court  aforesaid,  clearing  his  title 
thereto.  This  motion  was  overruled  on  the 
ground  that  the  cause  had  been  dismissed  as 
to  said  Baumle.  It  would  be  unprofitable 
to  recite  further  from  the  record.  It  Is  sutB- 
cieut  to  say  that  when,  on  July  26,  1013, 
Alice  McNary,  one  of  the  iiarties  plaintiff  in 
the  first  suit  (No.  53:{9)  filed  In  the  district 
court  her  petition  again.st  the  Anchor  Steam 
Bottling  Works,  \V.  II.  McNary,  Louis  Baum- 
le, uud  Allwrtina  Baumle,  the  object  of  which 
and  suit  No.  5^139  were  Ideutlcal,  aud  prayed 
that  said  Fisher  be  reapiiolnted  by  the  court 
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as  receiver  of  the  property  already  in  his 
possession  as  receiver,  until  the  controversy 
between  the  stockholders  of  the  bottllu); 
works  could  be  settled,  .this  suit  was  brought, 
and  it  Is  charged  that,  should  the  court  re- 
appoint htm  as  prayed,  It  would  exceed  Its 
jurisdiction,  as  It  bad  already  done  in  ap- 
Itolutlng  him  at  all. 

It  Is  urged  by  relator  that  he  Is  entltletl 
to  the  writ  because,  he  says,  among  otber 
things,  the  bottling  works  Mras  not  a  part  to 
cause  No.  53:^9  in  the  district  court,  and, 
besides,  there  is  no  allegation  In  the  peti- 
tion which  could  authorize  a  court  at  equity 
to  appoint  a  receiver  under  our  statute,  and 
for  that  aud  various  other  reasons,  he  snys, 
said  court  was  without  Jurisdiction  to  ap- 
point Fisher  as  receiver.  On  the  other  hand. 
It  Is  contended  that  if  for  any  reason  said 
court  was  without  Jurisdiction,  or  if  for  any 
reason  said  receiver  should  not  have  been 
appointed,  relator  could,  In  the  consolidated 
cause,  have  raised  the  point  by  a  motion  to 
vacate  the  order  appointing  him  and,  in  case 
of  an  adverse  ruling,  could  have  appealed 
to  this  court,  or,  in  other  words,  that  a  mo- 
tion to  vacate  was  the  proper  procedure,  and 
hence  the  relator  bad  a  plain,  adequate,  and 
complete  remedy  at  law.  The  point  is  well 
taken.  The  record  discloses  this  to  be  a 
conflict  of  Jurisdiction  between  the  superior 
court  and  the  district  court  of  Pottowatoiule 
county,  two  courts  of  co-ordinate  Jurisdiction. 
It  is  well  settled  that  if  two  actions  between 
the  same  parties,  involving  the  same  sub- 
ject-matter, are  brought  in  two  such  courts, 
the  court  that  first  acquires  jurisdiction  shall 
dispose  of  the  case.  In  order  to  raise  thin 
question,  Baumle,  or  the  receiver  aplwlnted 
in  the  case  In  the  superior  court  to  foreclose 
his  chattel  mortgage,  should  have  gone  Into 
the  district  court  in  case  No.  5339,  and  mov- 
ed the  cotirt  to  vacate  the  order  ai^lntlng 
the  receiver  in  that  case. 

In  McCarthy  v.  Peake,  9  Abb.  Prac.  (N.  Y.) 
164,  the  parties  were  partners.  Peake,  the 
defendant  in  the  case,  declared  the  partner- 
ship dissolved,  and.  claiming  the  right  under 
the  copartnership  of  closing  up  the  affairs 
of  the  firm  on  September  14th  went  into  the 
New  York  8ui)erlor  court  and  brought  suit 
against  McCarthy  for  the  purpose  of  re- 
straining him  from  Interfering  with  the  part- 
nership proi>erty.  On  the  same  day  he 
obtained  a  temporary  injunction,  which  to- 
gether with  summons  was  served  on  McCar- 
thy the  next  day  about  3  o'clock  In  the  aft- 
ernoon. On  that  da>'  Mc('arthy  commeuceil 
action  In  the  case  under  comment  against 
I'eake  for  the  same  purpose  aud.  without 
notice,  obtained  an  injunction  and  an  order 
for  a  receiver  of  the  partnership  property. 
Thereupon  the  receiver  took  |>ossession,  and 
the  same  day,  about  8  o'clock,  the  injunction 
and  oriler  appointing  the  receiver  was  served 
on  defendant  Peake.  In  the  latter  action 
Peake  came  Into  court  and  moved  tcr  an 
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order  vacating  tlie  order  of  Injiiiictton  and 
the  order  appoiiitinK  a  receiver  aud  to  stay 
plaintiff's  actiou.  The  motion  was  sustained 
and  tbe  receiver  dlKcbarged ;  the  court  hold- 
ing, in  effect,  that  his  appointment  was  not 
void,  although  the  court  whose  Jurisdiction 
I'eake  had  invoked  had  first  acquired  juris- 
diction, and  granted  the  motion  on  condition 
that  Peake  pay  the  receiver's  expenses  and 
compensation  for  services  rendered.  In  pass- 
ing the  court  said : 

"The  subject  of  the  action,  viz.,  the  partner- 
ship  effects,  and  the  parties,  viz.,  tbe  two  part- 
ners, are  the  same  in  both  actions,  and,  under 
the  decisioos  wbic^  have  repeatedly  been  mudo 
in  tills  court  and  tbe  superior _ court,  the  court 
which  first  acquires  jiirisdictioo  of  the  case 
^hall  dispose  of  the  whole  matter;  and,  after 
such  jurisdiction  is  obtained,  any  other  court 
in  which  subsequent  proceedings  are  taken  for 
tho  same  puri>ose  should;  as  well  frwm  feoliii;? 
of  amity,  as  from  a  desire  to  avoid  a  conflict 
of  jurisdiction,  restrain  the  further  prosecution 
of  the  second  action." 

In  Northwestern  Iron  Co.  v.  Isanti,  etc., 
Co.,  92  Wis.  487,  86  N.  W.  515,  there  was  a 
miuestratlon  of  the  property  of  an  Insolvent 
corporation  and  the  appointment  of  a  re- 
ceiver. This  was  held  to  be  an  eqnitable 
levy  and  subjected  the  property  to  the  con- 
trol of  the  court  appointing  him,  although 
there  was  no  mannal  seizure  by  Its  officers. 
It  was  furtlier  held  that  the  subsequent  ap- 
Iiolntuient  of  a  receiver  for  the  property  by 
another  court  of  co-ordinate  Jurisdiction, 
while  uimuthorized  and  irregular,  was  not 
void,  and  that  the  appointment  should  have 
lieen  vacated  uiH>n  motion  therefor  upon 
proper  showing.    The  court  said: 

"In  connection  with  the  application  of  this 
rule  (toveruiug  cases  of  conflicting  jurisdiction, 
till'  term  'jurisdiction'  is  not  used  in  its  absolute 
Kense.  It  is  a  rule  of  comi^  and  discretion. 
It  doea  not  operate  so  radically  as  to  render 
the  orders  and  proceedings  of  the  superior  court 
'if  Milwaukee  county  necessarily  mere  nulli- 
tips.  Its  jurisdiction  would  have  been  perfect 
and  unquestioned,  but  that  it  was  anticipated 
and  prevented  by  an  earlier  jurisdictioD.  It 
had  jurisdiction  m  a  general  sense,  twth  of  the 
parties  and  the  subject-matter.  Its  orders  are 
irr^uinr,  because  of  the  eiroumstanoes  anau- 
tborized— not  void.  The  receiver  should  be 
deemed  a  receiver  de  facto  at  least.  His  lawful 
Di'tH  and  contracts  are  to  be  recognized  as 
Mnding  in  the  further  administration  of  the 
Khets,  and  he  should  receive  Just  compensation 
for  bis  services." 

And  reversed  the  cause  and  remanded  It 
vith  directions  to  revoke  the  order  of  the 
NB|)erlor  court  of  Milwaukee  county  appolnt- 
lug  the  receiver  complained  of.  See,  also, 
<iaylord  v.  Ft.  W..  M.  &  C.  Ry.  Co.,  6  Bias. 
.S6,  Fed.  Cas.  Nft  64*4;  People,  etc.,  v. 
<'entral  City  Bank,  63  Barb.  (N.  Y.)  412;  23 
Am.  ft  Eng.  Enc.  of  Law,  p.  1112,  and  cases 
<1ted. 

We  are  therefore  of  opinion  that  Inasmudi 
OH  the  district  court  had  a  right,  in  consider- 
ing such  motion,  to  pass  upon  the  question 
if  Its  Jurisdiction  to  appoint  Fisher  as  re-  J 
crirer,  and  also  uiJon  the  question  of  which  ' 


of  the  two  conflicting  Juris'dictions  first  at- 
tached and  should  therefore  prevail  In  the 
matter  of  the  appointment  of  a  receiver,  re- 
lator thereby  had  a  plain,  adequate,  and 
complete  remedy  at  law,  and  that  a  writ  of 
prohibition  comuiandlug  the  Judge  of  the 
district  court  to  desist,  as  prayed,  should 
not  issue.  It  is  so  ordered.  All  the  Justices 
concur. 


MARTIN  T,  MARTIN.    (No.  10087.) 
(Supreme  Court  of  Kaoaaa.   Jan.  9,  1015.) 

(Byllahut  ly  the  Court.) 

1.  Descent  and  DrsxHieuTiON  (|  4*)— What 
Law  Oovebnb— Real  Estate. 

The  laws  of  Kansas  determine  the  descent 
and  distribution  of  real  estate  situated  in  this 
state. 

[Ed.  Note.— For  other  oases,  see  Descent  and 
Distribution,  Cent.  Dig.  §  IS;  Dec.  Dig.  g  4.*] 

2.  WiLM  (I  48B*) — Construction— En FOBCE- 

UENT. 

When  there  Is  no  ambiguity  or  uncertainty 
in  the  language  used  in  the  making  of  a  will, 
no  construction  of  the  will  is  necessary,  and  it 
will  be  enforced  in  accnrdanoe  with  the  provi* 
aions  thereof. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §-940;  Dec  Dig.  8  435.*] 

Appeal  from  District  Court,  Chautauqua 
County. 

Action  by  Loyal  M.  Martin  against  Loyal 
J.  Martin,  as  executor  of  the  last  will  and 
testament  of  D.  IJ.  Martin,  deceased.  From 
Ju<l^nent  tor  defendant,  plaintiff  appeals. 
Affirmed. 

G.  A.  Chappell,  of  Newkirk,  for  appellant 
J.  A.  Ferrell  and  W.  H.  Sprowl,  both  of  Se- 
dan, for  appellee. 

SMITH,  J.  One  D.  D.  Martin,  of  Now- 
klrk,  Okl.,  on  October  12,  1009,  executed  his 
will  at  that  place,  and  It  was  duly  attested 
by  subscribing  witnesses.  He  died  February 
5,  1911. 

The  will,  omitting  the  certification,  reads 
aa  follows: 

"Newkirk,  Okla.,  Oct.  12th,  1909. 
"I,  David  D.  Martin,  of  tbe  city  of  Newkirk, 
county  of  Kay,  state  of  Oklahoma,  do  hereby 
make,  publish  and  declare  this  my  last  will  aud 
testament  in  the  manner  and  form  following: 

"Ii'irst.  I  direct  that  all  my  just  debts  and 
funeral  expenses  be  paid  as  soon  after  my  de- 
cease as  conveniently  can  be  done. 

"Second.  I  give,  devise  and  bequeath  unto  my 
wife,  Caroline  H.  Martin,  should  she  survive 
me,  a  one-third  <%)  part  of  all  property,  both 
real  and  personal,  of  which  I  may  die  possessed. 

"Third.  All  tbe  re.Ht,  residue  and  remainder 
of  my  estate,  real,  personal  and  mixed,  whereso- 
ever situate,  of  wbicli  I  may  die  seisetl  or  pos- 
sess, or  to  wtiich  I  may  be  entitled  at  the  time 
of  my  decease,  I  give,  devise  and  hegupath  unto 
my  three  children,  Watson  J.  S.  Martin,  of  Cbi- 
caso,  Illinois,  Evaiine  B.  Rouse  of  Newkirk, 
Olttaboma,  and  Loyal  J.  Martin,  of  Tnlsa,  Okla* 
boma,  share  and  t>bare  alike,  and  should  my 
wife,  Caroline  11.  Martin,  die  Ijefore  me,  then 
I  all  of  tbe  propertj-  of  which  I  may  die  seised 
I  or  possessed,  both  real  and  personal,  to  be  di- 
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Ttd«d  eqaallr  between  1117  tbr«e  living  cbildreo, 
Watson  J.  S.  Martin,  Evaline  B.  Rouse  and 
Lo;ai  J,  Martin,  sbare  and  share  alike ;  and 
should  any  of  my  said  three  children  die  be- 
fore me,  the  share  which  the;  would  receive 
under  this  will  to  go  to  the  lawful  issue  of  said 
child  or  children  so  dying. 

"Fifth.  I  name,  constitute  and  appoint  my 
son.  Loyal  J.  Martin,  of  Tulsa.  Oklahoma,  ex- 
ecutor of  this  my  last  will  and  testament 

"In  witness  wnereof,  I  have  hereunto  sub- 
scribed my  name  and  affixed  my  seal,  at  New- 
kirk,  Kay  countyj_pklfthoma,  in  the  presence  of 
J.  F.  King  and  W.  S.  Cline,  whom  I  have  re- 
quested to  become  attesting  -  witnesses  thereto. 

"D.  D.  Martin." 

George  Martin,  the  father  of  the  appellant 
and  son  of  the  testator,  died  In  March  pre- 
ceding the  making  of  the  will,  and  It  will  be 
observed  that  neither  George  Martin  nor  the 
appellant  was  mentioned  in  the  will,  but 
that  all  of  the  property  of  the  testator  was 
devised  to  the  wife  and  other  children  of  the 
testator  by  the  terms  of  the  will. 

On  March  25,  1911,  a  hearing  was  had  In 
the  probate  court  of  Kay  county,  OfcL,  on  the 
petition  of  Loyal  J.  Martin  to  have  the  will 
admitted  to  probate  to  which  the  appellant, 
Loyal  M.  Martin,  had  filed  objections.  At 
the  hearing,  however,  the  appellant  made  no 
appearance.  The  order  of  the  court  was  as 
follows: 

*****  That  the  instrument  propounded 
herein  for  probate  was  duly  executed  by  the  de- 
cedent, and  that,  at  the  time  of  the  execution 
thereof,  said  testator  was  of  full  age  and  of 
sound  mind  and  memory  and  was  not  acting  un- 
der duress,  menace,  fraud,  or  undue  influence, 
and  that  said  will  was  executed  in  all  particu- 
lars as  required  by  law.  And  the  said  Loyal 
M.  Martin  not  having  offered  any  evidence  In 
support  of  his  objections  filed  herein,  on  the 
11th  day  of  March,  1011,  it  is  by  the  court  or- 
dered that  said  objections  so  filed  by  Loyal  M. 
Martin  be,  and  the  same  are  hereby,  overruled, 
except  as  to  those  matters  contained  therein 
which  were,  by  stipulations  filed  herein,  •  *  • 
agreed  by  the  parties  herein  to  be  true. 

It  was  further  ordered  that  the  wlU  be  ad- 
mitted to  probate,  and  that  the  same  la  estab- 
lished as  a  valid  will,  passing  both  real  and 
pefsooal  estate,  in  sodi  manner  as  may  be 
hereafter  defined  by  the  court's  decree  of  dla- 
tribution.  It  was  also  ordered  that  Loyal  3. 
Martin,  named  as  weentor  of  the  will,  be  ap- 
pdnted  execator  by  the  court  An  order  was 
made  for  bond,  wbldi  was  given. 

It  appears  that  a  petition  of  appellant  in 
the  prolMte  court  of  Kay  county,  Okl.,  for 
distribution  of  the  estate,  and  that  It  be  ad- 
Judged  that  be  was  «atitled  to  one-eixth 
thereof,  was  dented  by  that  court.'  The  case 
was  then  taken  to  the  district  court  of  Kay 
county,  wherein  the  following  findings  wer< 
made  on  January  9,  1913; 

••Th«  court,  after  being  fully  advised  in  the 
premisiiff.  and  the  evidpuce  havinir  been  hercto- 
foro  introduced  in  this  case,  finds  that  T>,  D. 
Martin  departed  this  life  on  the  5tb  day  of 
Kebninry,  1911 ;  that  George  Martin  was  a 
son  of  D.  D,  Martin  and  departed  thiR  life  on 
the  23d  day  of  March,  1909,  leaving  Loyal  M. 
Mnrtitt  as  his  only  issue,  and  as  xiich  is  a 
grandchild  of  P.  D.  Martin,  deceased,  and  en- 
titled to  one-sixth  of  the  estate  of  D.  D.  Har^ 
tin,  deceased,  as  under  tlie  law  of  die  state  of 


Oklahoma.  The  court  further  finds  that  D.  D. 
Martin,  deceased,  in  making  his  will,  did  not 
mention  the  pedtioner,  Loyal  M.  Martin,  in 
said  will,  and  the  conrt  further  finds  as  a  fact, 
from  the  evidence  in  this  case,  that  be  uoin- 
tenttonally  omitted  him,  and  the  court  further 
finds,  under  the  law  and  evidence  in  tills  case, 
that  the  petitioner.  Loyal  M.  Martin,  is  entitled 
to  one-sixth  of  the  estate  of  D.  D.  Martin,  de- 
ceased." 

The  appellant  was  adjudged  and  decreed 
to  be  entitled  to  ooMlxeh  at  the  estate  of  D. 
D.  Martin,  deceased.  The  dedatou  waa  based 
upon  the  following  statute  of  Oklahoma. 

"Provifltons  for  children  unintentionally  omit- 
ted. When  any  testator  omits  to  provide  In 
his  will  for  any  of  his  children  or  for  the  issue 
of  any  deceased  child,  unless  It  appears  that 
such  omission  was  Intentional,  such  child,  or 
the  issue  of  such  child,  must  have  the  same 
share  In  the  estate  of  the  testator,  as  If  he  had 
died  intestate,  and  succeeds  thereto  as  provided 
in  the  preceding  section.  Revised  Laws  t>f 
Oklahoma  1910,  |  8872." 

Thereafter  the  executor  of  the  will  flled^a 
petition  for  the  probating  thereof  as  a  for- 
eign will  In  the  probate  court  of  Chautauqua 
county,  Kan.  The  deceased  at  hta  death  left 
real  estate  In  Kay  county,  Okl.,  and  also  240 
acres  In  Chautauqua  county,  Kan.  The  will 
was  admitted  to  probate  In  Chautauqua  coun- 
ty, and  the  appellant  filed  his  petition  therein 
to  share  in  the  distribution  of  the  estate  in 
Kansas.  The  facts  were  stipulated  as  fol- 
lows: 

"*  •  •  D.  D.  Martin,  departed  this  Ufc 
on  the  5th  day  of  February,  1911:  tiiat  his 
son  George  Martin,  departed  this  life  on  the 
23d  day  of  March,  1909.  leavluK  Loyal  M.  Mar- 
tin, as  his  only  child,  and  that  the  deceased.  D. 
D.  Martin,  both  at  the  time  of  making  and 
pDhlishing  his  will  and  at  tiie  time  of  his 
death,  was  domiciled  In  the  county  of  Kay  and 
state  of  Oklahoma." 

On  the  hearing  c£  the  petition,  Jt  was  de- 
nied by  the  probate  court  of  Ghautauqna 
county,  an  appeal  was  then  taken  to  the  dis- 
trict court  of  that  county,  where  the  peu- 
tton  was  also  denied,  and  the  case  Is  brought 
here  fOr  review. 

[1,  2]  It  la  contended  by  appellant  that  the 
will  has  been  conatmed  by  a  conrt  of  com- 
petent Jurisdiction  and  Judgment  awarded 
thereon  In  Oklahoma,  which  state  was  the 
domicile  of  the  testator  at  the  time  of  bis 
death  and  when  the  will  was  made;  that 
the  courts  of  this  state  should  adopt  and 
follow  such  construction. 

The  language  of  the  will  is  not  ambiguous, 
but  Is  plain,  and  no  oonstmctlon  thereof  Is 
necessary.  The  only  question  for  considera- 
tion here  is  whether  the  district  court  should 
have  determined  the  case  in  accordance  with 
the  law  of  the  domicile  ot  the  testator  or  by 
the  law  of  Kansas. 

In  the  recent  Case  of  McLean,  92  Kan.  320, 
140  Pac.  847,  it  was  said: 

"The  rights  of  the  parties  depend,  first,  on 
whether  the  laws  of  Kansas  or  of  K«)tocky  or 
Oklahoma  are  to  be  applied.  It  is  believed  to 
be  a  universal  rule  tnat  the  descent  of  real 
property  is  governed  by  tlie  law  of  the  stats  or 
nation  within  which  it  Is  situated.  14  Cyc.  21. 
In  accordance  with  the  general  rule,  we  bold 
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that  the  law  of  Kansas  detennines  the  descent 

of  the  property  in  diapnte,  and  that  it  is  en- 
tirely immaterial  what  the  law  of  Kentucky  or 
Okluioma  may  be." 

It  la  also  said  In  the  syllahns  In  the  same 
case: 

*^pon  the  death  of  the  owner,  the  descent  of 
Us  real  property  ^tnated  In  thia  state  is  bot- 
emed  solely  by  chapter  33  ot  the  General  Stat- 
ntea  of  1909." 

In  chapter  83  <tf  the  Gena«l  Statutes  of 
1900,  2935-2967,  the  provisions  seem  to  re- 
fer to  the  distribution  of  property  where  no 
will  of  the  deceased  has  been  probated.  The 
rlgbt,  bowever,  of  disposing  of  property  by 
will  la,  of  course  fully  recognised  in  tbls 
state,  as  provided  in  sectlrai  9776  <a  the  Gen- 
eral Statutes  of  1909. 

There  is  no  law  in  this  state  tor  tbe  emoi- 
daUon  or  correction  of  a  will  as  tbera  is  In 
Oklahoma  upon  whidb  tbe  declrion  ot  tiie 
district  court  of  Kay  county.  OkL,  was  based. 
No  contest  of  tbe  will  was  instituted,  and  tbe 
efltect  of  the  Judgment  is  that  tbe  land  in 
this  state  descends  to  the  beneficiaries  named 
therein. 

We  find  no  error  in  the  decision  tbe 
district  court,  and  the  Judgment  Is  affirmed. 
All  the  Joatices  concur. 


BEBNBR  T.  WHITTELSBY  MBROANTILE 
CO.  et  Bl  (No.  19147.) 
(Snpreme  Ooart  of  Kansas.   Jan.  9,  191BJ 

(8yUabu»  by  tha  Oavrt.) 

Rkleasi  <i  34*)— Gunc  fob  Pibbohai.  In* 
JUBT— Right  to  Sub  pob  Death. 

Where  the  plaintiff  dies  during  the  penden- 
cy of  an  action  for  personal  Injary,  and  a  re- 
Tiror  is  had  In  the  name  of  an  administrator, 
who  accepts  a  payment  in  full  satisfactioa  of  all 
claima,  no  further  recovery  can  be  had  for  the 
benefit  of  tbe  next  of  kin,  upon  tbe  theory  that 
the  death  was  due  to  the  injury  which  was  the 
basis  of  the  or^ii>al  action. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
mg.  8  82;  Dec.  Dig.  I  34.*] 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  Charles  L  Bemer,  administra- 
tor, against  the  Whittelsey  Mercantile  Com- 
pany and  others.  Judgment  for  def^dants, 
and  plaintiff  appeals.  Affirmed. 

W.  I.  Jamison,  ot  Topeka,  for  appellant 
Ifatt  Campbell,  of  Topeka,  for  appellees. 

MASON,  J.  Martha  L.  Schmidt  brought 
an  action  agaiuBt  several  defendants  for  In- 
juries caused  by  the  bite  of  a  dog.  While  the 
case  was  pending  the  plaintiff  died,  and  tbe 
action  was  revived  In  the  name  of  her  admin- 
istrator. The  matter  «as  then  settled  by  tbe 
defendants'  paying  $1,000,  in  consideration 
of  wbicb  th^  administrator  executed  a  re- 
lease In  tbese  words : 

"Before  the  completion  of  the  trial  of  the 
above-entitled  action  I  agree  with  said  defend- 
ants, with  the  consent  of  tbe  probate  court,  to 
accept  tbe  sum  of  $1,000,  in  full  of  all  dam- 


ages claimed  in  said  action  and  to  dismiss  the 
same  at  their  costs.  And  thereupon  I  dis- 
missed said  action  with  prejudice,  and  hereby 
acknowledge  the  receipt  from  said  defendants 
of  said  sum  of  $1,000,  which  I  accept  as  pay< 
ment  in  full  of  all  claims  for  damages  against 
said  defendants,  or  any  of  them,  tms  9u  day 
of  March,  1911." 

Thereafter  the  administrator  began  a  new 
action  against  the  same  defendants,  for  the 
benefit  of  the  next  of  kin,  allying  that  the 
death  of  Martha  L.  Schmidt  resulted  from 
the  ^ects  of  tbe  dog's  bite.  A  demurrer  to 
tbe  evidence  was  sustained,  upon  the  ground 
that  the  proceedings  already  referred  to  con- 
stituted a  bar.  Tbe  plaintiff  appeals.  Our 
statute  provides  that: 

"When  tbe  death  of  one  is  caused  by  the 
wrongful  act  or  omission  of  another,  the  per- 
sonal representative  ot  tbe  former  may  main- 
tain an  action  therefor  against  the  latter,  if 
the  former  might  have  maintained  an  action 
had  he  lived,  against  the  latter  for  an  injury  for 
tbe  snme  art  or  nmission."  Civ.  Code,  1  419 
(Gen.  St.  1909,  S  6014). 

By  the  great  weight  of  authority  an  ac- 
tion cannot  be  maintained  under  such  a  stat- 
ute, where  the  injured  person  In  his  lifetime 
has  made  a  settlement  and  released  tils  claim 
for  the  loss  occasioned  to  him.  Such  Is  the 
law  in  this  state.  The  conflict  in  the  cases 
is  noted,  and  the  reasons  for  the  rule  stated, 
In  Sewell  v.  Railway  Co.,  78  Kan.  1,  11-16, 
90  Pac.  1007.  See,  also,  note,  27  L.  R.  A. 
(N.  S.)  176 ;  note,  1  Ann.  Cas.  2.12 ;  1  C.  J. 
526;  Perry  v.  P.,  B.  &  W.  R.  R.,  1  Boyoe 
(Del.)  309,  77  AO.  725;  Mooney  v.  City  of 
Chicago,  239  111.  414,  88  N.  E.  194 ;  Melltch 
V.  United  Rwys.  &  B.  Co..  121  Md.  457,  88  Atl. 
229. 

Up<Hk  the  death  of  Mrs.  Schmidt  ber  cause 
of  acdon  survived,  and  could  be  prosecuted 
by  tbe  administrator  (Olv.  Code.  I  417 ;  Oen. 
St.  1909,  1  6012),  unless  her  death  was  the 

result  of  the  hlte  of  the  dog,  in  which  case 
no  action  could  be  maintained,  except  under 
tbe  death  claim  statute  (City  of  Eureka  t. 
Merrifleld,  58  Kan.  7M,  37  Paa  118 ;  Mht- 
tin  T.  Railway  Co.,  58  Kan.  47S,  49  Pac.  605). 
Tnasmnch  as  the  administrator  elected  to 
prosecute  tbe  original  action — a  course  open 
to  him  only  it  the  death  was  not  due  to  the 
hlte — and  received  a  substantial  sum  on  that 
theory,  be  cannot  be  permitted  to  assert  the 
contrary  and  so  obtain  a  second  recovery. 
This  result  is  a  necessary  conseqnence  of  the 
view  that  no  cause  of  action  for  the  benefit 
of  the  next  of  kin  can  exist  where  tbe  claim 
of  the  Injured  penKm  has  been  releaaed  or 
satisfied.  In  a  situation  entirely  similar  to 
that  hen  presented  it  was  said : 

"If  •  •  •  by  settlement  or  recovery  in  or 
as  of  his  lifetime  do  right  of  action  existed  or 
remained  in  the  intpstate,  none  survived  to  his 
executor  or  adDiinistrator.  So,  olao,  if  by  set- 
tlement or  recovery  by  the  Intestate  in  or  as  of 
his  lifetime  no  liability  rested  upon  tbe  wrong- 
doer at  his  decease,  none  survived  his  death 
ngftinst  the  wrongdoer.  Although  such  rocov- 
t^ry  sboiild  be  by  an  executor  or  administrator 
in  a  suit  commenced  by  the  intestate,  or  con- 
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meneed  by  such  eieoiitor  or  administrator,  if 
the  recoTpry  be  in  tho  right  of  the  intestate 
while  liviiiK>  such  recovery,  in  legfl!  effect,  would 
antedate  the  death  of  the  intestate,  exhaust  his 
right  of  action,  and  nothing  would  remain  to 
survive  for  a  subsptiuent  action.  It  would  also 
exhaust  the  liability  of  the  wrnnEdoer,  and  no 
liability  would  remain  to  be  enforced  In  a  sub- 
se<iiicut  Buit."  Jemca  Legff,  Jr.,  Adm'r,  t.  Hen- 
ry R.  Britton,  04  Vt.  652,  058,  M  AU.  1010, 
1017. 

See,  alao,  MvGnhey  v.  Nassau  Electric  R. 
R.  Co.,  51  App.  Div.  281,  04  N.  T.  Supp.  965, 
affirmed  in  166  X.  Y.  617,  59  N.  E.  1126. 

The  jndemeut  la  afllrmed.  AU  the  Justices 
concurring. 


WHITELEY  et  al.  v.  WATSON  et  al.t 
(No.  18891.) 

(Supreme  Court  of  Kansas.     Jan.  9,  1916.) 

{Syllabus  htj  the  boart.) 

1.  Trusts  (g  44*)— Trust  Deed— Action  to 
Set  Asioe— Fraud  and  Undue  Influence 
— Sufficiency  of  Evidence. 

Id  thiH  action  commenced  by  heirs  at  law 
to  set  anide  a  trust  deed  made  by  their  ancestor 
for  the  benefit  of  other  heirs  and  their  children, 
on  the  Ki^und  of  undue  influence  and  fraudulent 
conduct  of  the  grantee  in  obtaining  the  deed, 
and  upon  the  ground  also  that  it  had  never  been 
delivered,  it  is  held,  that  the  findings  of  the  dis- 
trict court  u[>on  these  itMues  are  suatained  hy 
competent  evidence. 

LEd.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  IS  00-68;  Dec.  Dig.  S  44.*] 

Z  Appeal  and  Error  (§  1170*)— Habu less 
Error — Admishion  of  Evidence. 

Objectiiius  to  the  admissibility  of  certain 
evidence  are  considered  and  found  to  be  im- 
material because  the  findings  of  fact  are  sup- 
ported by  comijetent  evidence,  aside  from  the 
testimony  objected  to  which  does  not  ai)uear  to 
have  prejudicially  affected  the  substantial  rights 
of  the  parties  objecting  thereto. 

[Ed.  Note. — For  other  oases,  see  Appeal  and 
Error,  (Vnt.  Dig.  jfif  40:r2,  40G6,  4075,  409S, 
4101,  4454,  4540-4545 ;  Dec.  Dig.  1  1170.*] 

3.  Compromise  and  Settlement  (5  4*)— Stip- 
ulation—Vali  ditv. 

The  ruling  upon  a  stipulation  for  settle- 
ment, made  upon  certain  comlitioiu  not  fulfilled, 
is  considered  and  approved. 

[I'M.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent.  Dig.  8$  T-l);  Dec.  Dig. 
I4.-J 

Appeal  from  District  Court,  Leavenworth 
County. 

Action  by  AVllliam  A,  Whitelcy  and  others 
against  Gertie  Watson  and  others.  From 
Judpnient  for  defendants,  plairitiffa  appeal. 
Affimied. 

r^itlirop.  Morrow,  Fox  &  Moore,  of  Kansas 
City.  Mo.,  and  M.  N.  McNaupliton,  of  Leaven- 
worth, for  appellants.  McCune.  Harding;, 
Brown  &  Murpb.v,  of  Kansa.s  City.  Mo.,  Crane 
&  Wooilburn  I{ro.<4.,  of  Ilolton,  and  Piatt  & 
Marks  and  Si)oiu-cr  Harris,  all  of  Kansas 
City,  Mo.,  for  apiH-'llees, 

BENSON,  J.  Tills  is  an  acUou  to  set  aside 
a  Conveyance  ot  815  acres  of  land  In  Ijeaven- 

worth  county,  made  by  Abner  ^Vlilteley  to 


his  granddaughter  Gertie  Watson,  In  trust 
to  pay  the  net  annual  income  to  the  grantor 
during  his  life,  then  to  herself  and  her  broth- 
er George  In  equal  shares  during  their  re- 
siiectlve  lives,  upon  the  death  of  cither,  bis 
or  her  share  of  the  incoiue  to  be  paid  to  the 
children  of  the  one  deceased,  and  upon  the 
death  of  both  the  prot>erty  to  be  deeded  by 
the  successor  In  trust  to  their  children. 

The  plaintiffs  are  William  A.  AVhiteley, 
a  brother,  and  Goldle  Cole,  a  sister,  of  Gertie 
Watson  and  George  Whltcly,  Joined  with  the 
Convention  City  Investment  Company,  which 
claims  an  interest  under  William  and  Gohlle. 
The  action  is  based  upon  two  grounds  alleg- 
ed in  the  petition,  viz.,  fraudulent  conduct 
and  undue  influence  of  Gertie  Watson  In  pro- 
curing the  execution  of  the  deed,  and  the 
failure  of  the  grantor  to  deliver  It.  A  like 
trust  deed  of  the  same  date,  having  tho  same 
parties,  conveying  800  acres  of  land  In  Platte 
county.  Mo.,  Is  the  subject  of  a  similar  action 
in  that  state.  Both  deeds  are  dated  Febru- 
ary 26,  1007. 

II]  The  evidence  Is  very  voluminous,  and 
covers  many  transactions,  tome  bearing  only 
remotelj^  upon  the  questions  to  be  deddod. 
Four  abstracts — two  by  each  of  the  parties — 
are  presented,  comprising  over  840  printed 
pages.  Much  of  the  evidence  Is  repeated  In 
lengthy  briefs  and  supplemental  briefe.  The 
Issues,  however,  are  simple,  vie,  Was  the 
deed  procured  through  fraud?  and  was  it 
delivered?  The  district  court  found  ngniiist 
the  plaintiffs  upon  both  questions :  our  duty 
is  to  determine  whether  these  finding  are 
sustained  by  competent  evidence. 

To  show  undue  Influence,  evidence  was 
allowed  of  a  trust  deed  made  by  Abner 
Whiteley  to  the  same  granddaughter  In  the 
year  ISINJ,  conveying  700  acres  of  land  in 
Carroll  county,  Ma,  and  aulisetiuent  transae- 
titms  extrading  over  several  years.  Mr. 
niiitQley,  the  ancestor,  was  born  in  the  year 
1816.  He  was  successful  In  the  arcumnla- 
tlott  of  property.  He  bad  two  tKms,  Bennett 
and  Franklin,  and  a  daughter,  Mary,  now 
Mrs.  Sbiyder.  Bennett  died  In  the  year  1803, 
having  conveyed  the  land  In  Carroll  county, 
MCt  which  had  prevlomdy  belonged  to  him, 
to  his  father,  lie  waa  ill  with  tabereulosls 
for  some  time  before  fals  death,  which  caused 
him  to  live  alone  fur  a  time  In  a  cabin  near 
the  western  boundary  of  this  state,  where  he 
died,  attended  at  Uie  time  only  by  his  daugh- 
ter Gertie,  then  less  than  20  years  of  age  and 
unmarried.  Tlte  evidence  teiHls  to  show 
tliat  Bennett  and  his  wife  bad  not  lived  hai>- 
pUy  together  for  some  time  before  his  death. 
Besides  his  widow,  he  left  bis  sons,  UeurKc 
and  William,  and  his  daughters,  Gertie  and 
Goldie,  then  seven  years  of  age,  hlM  uidy 
heirs.  Abner  Whiteley  conve^'ed  the  CarroH 
county  laud  to  Gertie,  who  was  then  Mrs. 
Wutsim.  in  trust  fia-  the  lienefit  of  all  of  Ben- 
nett's children  during  their  lives,  wltli  re- 
ninliider  to  their  children.    Gertie  appears 
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to  have  been  capable  and  energetic,  anQ  ber 
grandfather  had  confldence  In  her  bnslness 
ability  and  lotegrity.  Some  friction  eiimied 
between  the  brothers  and  (ioldle  and  Mrs. 
\Vnt9KHi  concemlug  the  trust  estate,  but  she 
continued  to  execute  the  trust  under  the 
deed,  and  Its  validity  Is  not  drawn  in  ques- 
tion. Mr.  W'hUeley,  wbo  at  that  time  was 
vigorous  and  poMKessed  of  great  business  ca- 
pacity, counseled  freely  with  Mrs.  Watsou 
ctMicernlng  the  trust  estate,  rlsltlng  the  prop- 
erty two  or  three  tlnies  n  year,  usually  stop- 
plnjr  with  her.  He  lived  at  different  piHces 
with  his  children,  In  Trf-aveiiworth  and  In 
I'hitte  and  Jackson  counties,  Mo.,  but  not 
with  Mrs.  Watson  until  the  last  year  of  his 
life.  In  the  year  1902  he  pnrcliased  the  land 
In  controversy  in  this  action,  and  for  some 
years  before  that  time  had  owiie<l  the  Platte 
county  land.  He  also  owned  a  section  of  land 
in  Wyandotte  county  ami  considerable  land 
in  California.  Besides  the  conveyance  In 
trust,  assailed  in  this  action,  Abuer  Whlteley 
conveyea  his  land  \n  California  to  his  daugh- 
ter, Mrs  Snyder,  as  her  prospective  share, 
and  the  section  in  Wyandotte  county  to  G. 
W.  HalKwk  in  trust  for  the  benefit  of  the 
children  of  his  deceased  son,  ITranklln,  to 
have  the  net  income  during  minority  and  the 
fee  when  the  youngest  reaches  majority. 
Wiillau'  and  GolUle.  the  two  of  Bennett's 
children  not  prortded  for  in  the  final  dls|M>- 
sition  of  the  grandfather's  land  made  under 
the  trust  deeds  to  the  Leavenwortli  and 
I'latte  county  lands,  contend  that  they  were 
excluded  through  the  malign  influence  and 
fraud  of  their  sister,  Mrs.  Watson,  while  her 
contention  is  that  the  deeds  were  the  product 
of  ilia  own  free,  voluntary,  aud  deliberate 
purpose.  Evidence  was  given  in  support  of 
both  theories,  covering  much  family  history 
and  many  details  of  Individual  conduct, 
which  It  is  useless  to  review,  since  the  testi- 
mony is  conflicting  and  the  findings  of  the 
trial  court  determine  the  facts.  The  plain- 
tiffs, however.  Insist  that  notwithstanding 
this  elementary  rule,  the  undue  lutluence  ol 
Mrs.  Wattson  is  estahli.»*hed  l»y  the  appIicaLion 
of  well-settled  prtuciples  of  law  to  one  or 
more  of  the  flndings  of  fact  The  findings 
which  it  is  deemed  necessary  to  consider  In 
determining  this  conteuticm  are; 

"(5)  Tlie  court  finds  that  nt  the  time  of  the 
date  of  the  deed  in  issue,  to  wit,  Fcbruiiry 
104)7,  and  at  all  timet*  prior  thereto,  and  at  all 
times  therwiftcr,  «p  to  the  time  of  his  last  ill- 
ness. Abner  Whiteloy  was  a  man  of  stroug  mind 
and  will  ]io\ver  aud  umiHiial  biiKiupss  ciipacity, 
and  that  from  the  time  i)f  the  dciitli  tif  liia  son 
Bennett  Whitelcy  in  IHSi:).  he  ninnHRed  tind  con- 
trollH  all  of  his  business  affairs  without  the 
advii-e  of  any  one,  and  that  with  the  exoeption 
of  the  period  of  time  from  the  death  of  his  son 
Bennett,  in  ISO.'!,  until  April  4.  ISIIS.  during 
which  time  Gertie  Wiitson  acted  as  his  it^ent 
in  the  renting  of  the  Carroll  conuty  farm,  after- 
wards deeded  to  her  In  trust,  Abner  Whiteley, 
actively  and  alone,  mannge<t  and  cimtnilled  and 
attended  to  all  bnsiness  affatrs  connected  with 
the  running  of  ell  his  farm  iandn.  and  per- 
sonally attended  to  all  hia  bviainest*  affairs  of 
every  kind,  and  that  he  was  not  dependent  up- 


on Gertie  Watson  for  adrlce  as  to  the  control  or 
management  of  his  property. 

"(6>  Abner  Whitoley  died  aged  02  years  and 
alwmt  r»  months,  aud  that  on  February  2."i,  1907. 
and  for  Heveral  years  prior  thereto,  and  at  all 
times  thereafter  up  to  his  death,  Abner  Whiteley 
was  feeble  in  body  J  his  eyesight  impaired  by 
reason  of  old  age ;  his  hearing  defective ;  he 
was  afflicted  with  a  bowel  trouble  that  at  times 
prevented  the  control  of  his  bowels ;  and  that 
subsequent  to  February  25,  1907,  and  prior  to 
June  1,  1907.  he  met  with  aa  aocident  that  eriiv 
Itled  him  and  made  it  difficult  for  him  to  get 
about  from  that  time  to  the  date  of  his  death. 

"(7)  On  the  25th  day  of  February,  1U07,  and 
for  several  years  prior  thereto,  and  from  siiid 
date  until  the  death  of  Abner  Whiteley,  there 
existed  between  the  said  Gertie  Wataon  and 
the  said  Abner  Whiteley  a  relation  of  friend- 
ship aud  conlidencc,  but  that  the  character  of 
that  relation  of  friendship  and  confideni-e  was 
not  such  a  relation  of  confidence  and  trust  such 
as  the  law  presumes  and  from  which  the  court 
should  find  in  this  case  that  the  deed  of  trunt 
in  question  to  the  l.eavenworth  county  land, 
dated  February  25,  1907,  and  set  out  in  finding 
two  hereof,  was  signed  and  acknowledged,  and 
that  the  said  Abner  Whiteley  was  induced  to 
sign  and  acknowledge  said  deed  in  question 
through  and  on  account  of  the  undue  lolluence 
of  <jertie  Watson. 

"(Sf  Abner  Whiteley  never  lived  with  defend- 
ant Gertie  WatBon  prior  to  June  1,  1907,  and 
that  defendant  Gertie  Watpon  never  lived  in  the 
same  house  or  in  the  same  city  with  Abner 
Whiteley,  prior  to  June  1.  1907. 

"(9)  *  •  •  Gertie  Watson  only  visited 
Abner  ^^'hltelcy  once  from  the  time  of  the  death 
of  her  father  up  to  the  time  of  her  moving  to 
Kansas  City,  Mo.,  in  1900,  and  that  she  only 
visited  him  after  coming  to  Kansas  City  and 
prior  to  his  coming  to  Bve  with  her  on  June 
1,  1007,  three  or  four  times.  That  Abner  White- 
ley  only  visited  at  the  hoiae  of  defendaiit  Ger- 
tie WatKon  in  Carroll  county,  Mo.,  two  or  three 
times  a  year.  That  he  only  visited  at  her  home 
in  Kansas  <'ity.  Mo.,  after  1000.  and  prior  to 
.Tune  1,  1907,  except  ut  infrequent  Intervals 
when  on  hi«  w^irv  to  the  Babcook  farm. 

"(lOl  Gertie  Watson  was  named  by  Aimer 
Whiteley  as  trustee  in  the  Carroll  county  deed, 
and  in  the  Leavenworth  county  deed  in  question, 
without  any  solicitation  on  her  part  and  against 
her  own  wishes.  , 

"(11)  Abner  Whiteley,  at  various  times  and  to 
variDUB  persona,  slated  prior  to  February  25, 
1007,  that  he  intended  to  deed  the  Havens  or 
High  I'niiric  farm  (bciug  the  farm  in  qucstiou) 
to  Gertie  Watson  as  trustee  for  herself  and 
Geiu  t'C  Whiteley,  and  their  children. 

"(12>  The  names  of  Goldie  Cole  and  William 
A.  Whiteley  were  not  io  the  deed  in  <|uention, 
and  that  Abner  Whiteley,  for  several  years  prior 
to  February  2u.  ]!K>7.  had  intended  to  disinherit 
<>oIdie  Cole  and  William  A.  Whiteley.  ou  ac- 
count of  their  own  actions,  and  that  his  deci- 
sion to  omit  their  names  as  beneficiaries  and 
srantees  in  the  deed  in  (lU'-stion  was  oecasionpd 
by  their  own  mis<'oudnft,  and  that  Abner  White- 
ley  himself,  of  his  own  knowledge,  knew  of  tliis 
misconduct  on  their  part,  and  that  he  was  not 
induced  to  cut  them  out  from  the  participation 
in  this  property  in  question  by  reiisou  of  any 
statements  or  influence  of  defendant  Gertie 
Watson,  and  that  the  omission  of  their  nniiies 
from  the  deeil  in  questiou  was  not  of-casioned 
by  any  undue  inlluence  of  Gertie  Watsou, 

"(l.ll  "Abiiei-  Whiteley,  nt  the  time  of  the 
execution  of  said  deed  in  quefitiou.  wa.«t  <jf  sufH- 
cient  mental  capacit,v  to  make  a  deed,  and  that 
he  did,  on  February  1997,  execute  aud  deliv- 
er said  deed  in  quest'on  to  the  Leavenworth 
eonnty  land  to  Gertie  Watson,  defendant  thei-e- 
in.  and  at  the  time  of  so  doing  was  acting  ui>on 
his  own  volition,  and  did  not  do  so  by  reamm  of 
any  undue  or  ininroper  intiucuce  exercised  by 
defendant,  Gertie  Watson,  upon  him." 
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In  addition  to  the  foregoing  findings  <Hi  the 
particular  questions  of  undue  Influence  and 
failure  of  delivery,  the  district  court  in  ex- 
press terms  fooud  all  the  Issues  in  favor  of 
Mrs.  Watson.  One  of  the  conclusloiui  of  law 
Is: 

"That  the  evidence  in  this  case  of  the  rela- 
tion between  Abner  Whiteley  and  Gertie  Wat- 
son is  not  sufficient  to  raise  a  presumption  that 
the  ezecutioD  or  delivery  of  the  deed  in  ques- 
tion was  procnred  by  the  exercise  of  undue  in- 
fluence of  Gertie  Watson  over  Abner  Whiteley. 

The  particular  contentl<»L  ot  the  idalntlfEiB 
above  referred  to  concerning  these  findings 
la  that,  upon  the  relation  of  frlendsh^  and 
confidence  expre^y  found  by  the  court,  a. 
prima  fade  case  of  undue  influence  was  es- 
tablished, and  that  the  concluslem  to  the 
contrary  evinces  a  misapprehension  of  the 
law  governing  the  case.  If  it  should  be  con- 
ceded that  a  prima  facie  case  is  shown  by 
that  finding  standing  alone.  It  la  rebutted  by 
other  findings  copied  above.  It  cannot  be 
disputed  that  this  Is  the  inevitable  result  oC 
all  the  facts  found  by  the  court  when  con- 
sidered together,  as  they  must  be.  It  Is  not 
permissible  to  make  one  finding  alone  the 
ground  for  reversing  a  judgment  disregard- 
ing all  others. 

The  question  of  delivery  will  now  be  con- 
sidered. Upon  this  issue  the  district  court 
tounA: 

"That  on  or  about  the  25tli  day  of  February, 
1907,  Abner  Whiteley,  without  any  undue  in- 
fluence of  Gertie  Watson,  bad  the  deed  to  the 
Iieavenworth  county  land  in  question,  as  set 
out  in  finding  2,  prepared :  that  on  said  Feb- 
ruary 25,  1907,  ■  Abner  Whiteley  signed  and 
aclinowleaeed  the  same  and  caused  it  to  be  de- 
livered to  toe  defendant  Gertie  Watsou.  *  •  •  " 

"After  the  date  of  the  execution  of  the  deed 
la  question,  to  wit,  February  25,  1907,  Abner 
Whiteley  frequently  stated  to  various  persons 
that  he  had  deeded  the  Havens  or  High  Prairie 
farm  to  Gertie  Watson  as  trnstee  for  herself 
and  George  and  their  children,  and  that  he 
had  delivered  such  deed  to  defendant  Gertie 
Watson,  and  that  he  continued  to  make  such 
statements  up  to  the  time  of  his  death.   •   •  • 

"The  deed  in  question  In  this  case,  heretofore 
set  out  in  the  finding  No,  2  hereof  as  the  Leaven- 
worth county  deed,  was  duly  slffQed,  acknowl- 
edged, and  delivered  by  Abner  Whiteley  to  de- 
fendant Gertie  Watson  prior  to  his  death,  and 
that  he  was  not  induced  so  to  do  by  reason  of 
any  improper  or  undue  influence  of  said  de- 
fendant Gertie  Watson." 

It  appears,  therefore,  that  the  court  not 
only  found  that  the  deed  had  been  delivered, 
but  also  found  that  the  grantor  had  stated 
that  he  had  delivered  It,  continuing  to  make 
such  statements  at  different  times  until  his 
death.  The  plaintiffs  insist  that  these  repeat- 
ed findings  are  not  sui^rted  by  the  evidence. 
But,  searching  through  the  many  Tolnmtnoua 
abstracts,  evidence  appears  of  repeated  state- 
ments of  the  grantor  that  he  had  deeded  the 
property  in  trust  to  Gertie,  that  she  had 
the  deeds  (referring  to  both  the  Leavenworth 
and  Platte  county  deeds),  and  the  testimony 
of  two  witnessea  at  least  that  he  had  said 
that  he  had  delivered  the  deeds  to  her.  One 
witness  testified  that  Mr.  Whiteley  told  him 


that  be  had  the  attorney  (naming  him)  who 
drew  the  deeds  deliver  them  in  his  presence 
to  Mrs.  Watson.  She  testified  that  she  re- 
ceived them  at  that  time  from  the  attorney 
so  named  and  kept  them  In  her  possession  ail 
the  time  until  her  grandfather  died.  They 
were  found  in  her  possession  vfhea  he  died. 
Upon  UdB  and  other  evidence  the  finding  at 
delivery  most  be  sustained. 

[2]  ObjecUona  to  testimony  will  be  briefly 
considered.  The  plaintiffs  offered  testimony 
tending  to  show  that  George  WhiteU^  and 
his  wife  called  at  Mrs.  Wataon'a  hwie  a  lit- 
tle before  their  grandfather's  deathi  and  ask- 
ed to  see  the  deed  in  question  and  the  Platte 
coonty  deed,  and  tltat  she  produced  tbem  by 
going  first  to  a  dresser  and  then  to  a  closet 
and  bringing  thnn  concealed,  throwinsr 
her  apraa  over  tbem  aa  she  passed  near 
where  her  grandfather  was  AVtiag.  In  re- 
buttal Mrs.  Watson's  attention  was  called  to 
this  testimony,  and  she  testified,  in  snbatance, 
that  she  took  the  deeds  frmn  a  capboazd  in 
the  same  room  and  showed  them  to  her 
brother  and  sister  ooaking  no  effort  at  con- 
cealment. She  was  then  asked  whether  her 
grandfather  ever  saw  the  deeds  in  lier  pos- 
session. An  objection  wns  made  that  an  an- 
swer would  "bring  out  transactions  with  a 
deceased  person  and  would  be  a  condnsion." 
The  objection  being  ovemiled,  she  answered 
In  the  aflannatlve. 

Mr.  Bebcock,  trustee  in  the  deed  of  the 
Jackson  county  lands  for  the  benefit  of 
FrankUn  Whlteley's  children,  was  allowed  to 
testify,  over  the  plaintiff's  objection,  to  a 
conversation  with  Abner  Whiteley  relating 
to  the  delivery  of  the  deed  in  question.  The 
objection  was  based  upon  the  alleged  Incom- 
petency of  the  witness  under  the  statute,  ex- 
cluding conversations  by  a  i>arty  in  certain 
cases  with  a  person  since  deceased.  Arthur 
Watson,  a  defendant,  a  son  of  Mrs.  Watson, 
the  trustee,  who  will  be  entitled  to  a  share 
in  the  land  on  the  death  of  his  mother  and 
his  uncle  George,  was  permitted,  over  the 
same  objection,  to  testl^  to  a  conversation 
in  which  Abner  Whiteley  told  him,  using  the 
witness'  language,  "that  he  was  leaving  the 
deeds  In  care  of  my  mother,  and  that  it  was 
to  be  ours  at  her  death,  and  at  my  uncle's 
death  his  children  was  to  receive  his  part." 
Objection  on  the  same  ground  was  made  to 
the  testimony  of  Mr.  Watson,  husband  of 
the  trustee.  It  should  be  observed  that  he 
does  not  have  any  Interest  in  the  property 
except  an  inchoate  Interest  in  one-half  of 
the  net  rents  and  profits  to  be  paid  to  bis 
wife  daring  her  lifetime.  The  fee,  It  will 
be  remembered,  wilt  vest  in  her  children  and 
William's  children  at  her  death,  but  not  in 
him  or  his  wife. 

Wlthoat  dtscnasing  the  question  whether 
the  testimony,  or  any  part  of  it,  to  which  the 
objections  were  made  should  have  been  ex- 
clnded,  it  is  saflBdent  to  say  that  there  was 
ample  evidence  upon  the  matters  to  which 
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It  r^ted  to  sustain  every  flncUng  It  may 
baTe  tended  to  proTe,  and  Its  admission  was 
therefore  immaterial  Tbe  rale  Is  settled  In 
this  Jnrisdlctlon  that: 

"The  a^miaaion  of  incompetent  evidence  In  a 
trial  by  the  court  where  there  is  competent  evi- 
dence to  support  the  findings  does  not  afford 
ground  (or  reversal  onlesa  prejudice  la  affirma- 
tively shown."  Gordon  t.  Qordon,  92  Kan.  730, 
142  l>ac.  242. 

Sfse,  also,  GItU  Code,  |  fiSl  (Gen.  St  1909, 
1617^. 

Some  objection  Is  made  to  the  exclusion  of 
testimony  of  a  witness  offered  In  rebnttaL 
The  witness  was  an  attorney  for  one  of  the 
pWntUEa,  and  had  already  beea  examined  at 
loigth  at  different  times  when  prerlonsly  on 
the  stand.  The  trial  bad  been  Kffol(mged,  the 
evidenoe  sought  does  not  appear  to  have  been 
rary  Important,  and  the  court  exerdised  a 
just  ffisaetlon  In  declining  to  hear  it 

[S3  Pending  an  action  between  the  same 
parties  to  set  aside  tbe  trust  deed  to  tbe 
Platte  county.  Mo.,  lands,  a  stipulation  for 
fl^tlement  of  boQk  cases  was  s^ed  by  the 
attorneys  for  the  adult  parties.  The  stipula- 
tion proTided  that  It  was  made  upon  condi- 
tl<Hi  that  the  h^rs  of  Franklin  Whiteley 
should  agree  to  Its  terms  within  60  days,  and 
if  not  so  agreed  to,  the  stipulation  should  be 
Told.  That  action  was  continued  to  make 
Franklin  Whlteley's  heirs  (who  are  minors) 
parties  to  the  action  as  their  interests  would 
be  affected  by  the  proposed  settlement  This 
stipulation  having  been  pleaded  by  the  plain- 
tiffs, the  district  court  found  that  two  mi- 
nor defendants  already  impleaded  were  nec- 
essary parties  to  this  action,  whom  the  stip- 
ulation did  not  bind  or  purport  to  bind,  and 
also  that  the  action  had  been  dismissed  as 
to  the  heirs  of  Franklin  Whiteley,  which 
made  It  impoBslble  to  carry  the  stipulation 
into  effect  This  ruling  is  complained  of, 
especially  by  the  Convention  City  luTestment 
Company,  which  claims  an  interest  as  gran- 
tee of  George  Whiteley  and  Goldle  Cole,  its 
coplaintlffs,  but  tbe  complaint  Is  without  mer- 
it No  discussion  of  tbe  question  seems  to  be 
necessary. 

The  judgmoit  is  affirmed.  All  the  Justices 
concorrlng. 


SPADRA-CriARKSVILr.B  COAL  CO, 
KANSAS  ZINC  CO.    (No.  18669.) 
(Supreme  Court  of  Kansas.   Jan.  9,  1915.) 

(Si/tlahiu  hv  the  (JourtJ 

L  COBPOBATIONS  (I  679*)— TSANSPES  OP  PSOP- 

IBTT— Debts— LiABiLirr  of  New  Oobpora- 

TION. 

A  manufacturing  coriraration,  without  hav- 
ing issued  any  shares  of  its  authorized  capital 
stock,  gave  a  mortgage  on  all  of  its  property  to 
secnre  en  issue  of  bonds,  with  a  provision  that, 
upon  default  in  the  payment  of  interest,  the 
bondholders  were  authorized  to  take  all  the 
mortf^ged  property  Into  their  possession  through 
the  trustee,  and  operate  and  manage  tbe  busi- 
Bess  and  property  as  a  going  concern,  for  the 


purpose  of  preserving  it  as  security.  The  com- 
pany defaulted  on  its  payments,  and  at  the  re- 
quest of  a  majority. of  the  bondholders  the  trus- 
tee took  possession  of  all  the  property  and  busi- 
ness, making  one  of  the  principal  oondholders  its 
agent,  and  the  business  was  continued  for  more 
than  two  years  by  the  bondholders  in  the 
name  of  the  mortgagor.  Thereafter  at  the 
request  of  the  bondholders  tbe  trustee  foreclosed 
the  mortgage,  and  the  property  was  sold  nndei 
the  decree  and  purchased  by  the  bondholders, 
who  thereupon  organized  a  new  company  as  a 
holding  company  to  take  the  title  to  the  prop- 
erty, and  the  Bherififs  deeds  were  made  convey- 
ing all  the  property  to  the  new  company,  none 
of  the  authorized  capital  stock  of  which  was  is- 
sued. No  consideration  was  paid  for  the  pur- 
chase of  the  property  by  the  new  company,  ex- 
cept the  interest  its  incorporators  owned  as 
bondholders.  In  an  action  by  plaintiff  to  recov- 
er for  material  and  supplies  furnished  to  the 
bondholders  while  in  possession,  and  which  were 
used  for  the  purpose  of  preaerring  the  property 
as  security  for  the  bonds,  it  Is  held  that  it  would 
constitute  a  fraud  on  the  rights  of  the  plaintiff 
to  permit  the  new  company  to  acquire  the  title 
to  the  property  freed  from  such  obligations; 
that  the  circumstances  surrounding  the  creation 
of  the  new  corporation  and  its  succession  to  the 
business  and  property  of  the  old  show  that  there 
was,  in  fact,  no  purchase,  but  merely  a  change 
in  the  capacity  in  which  the  busineas  was  con- 
ducted. The  same  persona  who  conducted  the 
business  as  bondholders  in  [Kiasession  as  mort- 
gagees, changed  from  partners  or  bondholders  to 
incorporators  of  tbe  new  company,  aud  therefore 
plaintiff  was  entitled  to  Judgment  sgainat  the 
new  company. 

[Ed.  Note.— For  other  eases,  see  Corppradons, 
Cent  Dig.  SS  2307,  2309,  23^2318;  ^ec  Dig. 
§  579.*] 

2.  New  Tbial  (|8  125,  130*)— Appeal  and 
Ebsob— Phesehtation  Below— Rulings  on 
BviDBNOK— Motion  fob  New  Tbial — Statk- 

UBNT  OF  GaoUNDS— SUFFICIBNCT. 

In  a  motion  for  a  new  trial,  it  is  sufficient 
to  set  forth  the  grounds  in  the  language  of  the 
statute;  and,  where  such  a  motion  recites  "er- 
roneous rulings"  as  one  of  its  grounds,  appellant 
can  have  a  review  of  any  ruling  made  on  <he 
trial  respecting  the  admission  of  evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  IS  254,  265.  267-262;  Dec.  Dig.  « 
125,  IBO.^ 

Appeal  from  District  Court,  AUea  County. 

Action  by  the  Spadra-Clarksvllle  Coal 
Company  against  the  Kansas  Zinc  Company. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals. Modified. 

Campbell  &  Goshom,  of  lola,  for  appel- 
lant. Ewlng,  Gard  &  Gard,  of  lola,  and  B. 
D.  Mikesell,  of  Fredonia,  for  appellee. 

PORTER,  J.  In  order  better  to  undei> 
stand  the  preset  case  it  will  be  necessary 
to  teter  to  some  facts  Involved  in  certain 
previous  litigation. 

[I]  Many  of  .the  facts  are  recited  in  detail 
in  the  case  of  Trust  Co.  v.  Zinc  Co.,  86  Kan. 
860, 122  Pac.  875.  In  that  case  the  Cdnimon- 
wealth  Trust  Company  as  trustee  foreclosed 
a  mortgage  or  deed  of  trust  given  by  the 
Cockerill  Zinc  Company  to  secure  an  issue  of 
1,200  bonds,  each  for  the  face  value  of  $1,- 
000.  By  the  terms  of  the  mortgage  the  ma- 
turity of  the  bonds  was  to  be  accelerated  by 
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the  de£aalt  In  Interest  upon  the  election  of 
the  majority  of  the  bondholders,  and  there 
was  a  provision  that  upon  demand  of  the 
trustee  the  mortgagor  should  surrender  pos- 
session, and  the  trustee  or  such  agente  fts  it 
should  appoint  might  take  possession  of  all 
the  property,  which  Included  three  zinc 
smelting  plants  and  other  property  located  in 
Allen  county  and  In  Wilson  county,  and  also 
the  company's  books  and  accounts.  It  also 
provided  that  the  trustee  or  agent  should 
operate  and  manage  the  plants,  carry  on  the 
business,  and  make  all  needed  repairs,  alter- 
ations, additions,  aud  ImproTcmeDts,  and  out 
of  the  incomes  and  profits  pay  all  proper 
costs  and  expenses  of  such  taking,  holding, 
and  managing  the  properties.  There  was  a 
default  In  the  payment  of  the  Interest  on  the 
bonds,  aud  thereafter,  on  July  12,  1009,  A.  B. 
Gockerill,  George  E.  Nl(%olson,  and  the  Na- 
tional Bank  of  Commerce  of  St.  Louis,  who 
were  tlie  holders  of  1084  of  the  bonds,  made 
a  written  request  to  the  Commonwealth 
Trust  Company  of  St.  Loflls  to  act  as  substi- 
tuted trustee  and  to  take  charge  of  the  prop- 
erty tlirough  Mr.  Xicholson  and  administer 
the  trust  for  the  bondholders.  It  was  not 
deemed  advisable  to  foreclose  the  mortgfiKe 
at  once.  A.  B.  Cockerill,  who  was  president 
of  the  CnokeriU  Zinc  Company,  continued  for 
a  time  In  charge  of  the  properties,  and  oue 
of  the  main  questions  Involved  In  the  present 
suit  is  whether  during  this  time  he  was  un- 
der the  direction  and  control  of  Nicholson, 
aud  whether  Nicholson  represented  himself 
and  the  other  bondholders  mentioned ;  In 
other  words,  whether  the  bondholders  were 
in  possession  of  the  property,  conducting  it 
from  the  time  of  the  making  of  the  agree- 
ment until  Febi-uary  1,  IfilO,  when  the  action 
to  foreclose  the  mortsage  was  brought  by  the 
tnist  company.  In  the  case  of  Tmst  Co.  v. 
Zinc  Co.,  supra,  the  question  involved  the 
power  of  the  district  court  In  the  foreclosure 
proceedings  to  create  preferential  liens-  upon 
the  mortgaged  property  In  favor  of  certain 
Interpleaders  who  furnished  labor  or  mate- 
rial for  the  benefit  of  the  property  and  Its 
preservation,  and  it  was  Iield  that,  notwith- 
standing the  business  of  the  cori'oratlon  was 
one  In  which  the  public  had  no  Interest,  It 
was  proper  for  the  court  to  make  the  claims 
for  labor  and  material  furnished  to  improve 
and  presen-e  the  property  and  increase  its 
value  as  sec-urity,  paramount  liens  to  that 
of  the  mortgage,  and  the  judgment  was  af- 
firmed. Thereafter  the  action  In  the  district 
court  to  foreclose  the  mortgage  proceeded 
to  a  sale,  and  the  property  was  purchased  by 
a  new  corporation,  the  Kansas  Zinc  Com- 
pany. In  the  present  action  the  plaintiff,  a 
coal  company,  sues  to  reco\-er  ¥4,531.21  on 
account  of  coal  which  It  claims  to  hare  fur- 
nished the  bondholders  in  the  operation  aud 
preservation  of  tlie  proiierty  prior  to  and 
during  the  foreclosure  proceedings.  In  ad- 
dition to  the  claim  for  coal  famlsUed,  the 


plaintUI  sues  upon  several  causes  of  action 
which  have  beMi  assigned  to  it  by  other  cred- 
itors and  which  embrace  claims  for  material 
and  supplies  claimed  to  have  been  fnmiahed 
in  the  same  way  to  the  bondholders  while 
In  possession  and  control .  of  the  property. 
The  petition  sets  out  the  history  of  the  or- 
ganization ot  the  CockeilU  Zinc  Company,  the 
execution  of  the  mortgage,  the  fact  tliat  up- 
on the  default  in  intraest  the  bondholders, 
through  the  trustee  and  through  Nicholson, 
and  A.  B.  Cockerill  acting  for  himself  and 
for  the  agents  of  the  crther  bondholders  and 
trustee,  took  possestdon  of  all  the  property 
covered  by  the  mor^iage,  and  alleged  that 
they  had  ever  since  held  possession  thezeot 
and  that  the  coal  sued  for  and  the  material 
represented  by  the  other  claims  had  been 
supplied  for  the  purpose  of  operating  and 
preserving  the  smelters,  and  had  been  con- 
tracted for  by  Cockerill  and  Nicholsan  as  the 
agents  and  employes  of  the  bondholders. 
George  E.  Nicholson  and  the  Kansas  Zinc 
Company  were  the  only  defendants  who  an- 
swered. The  answer  expremiy  deules  that 
Cockerill  aud  the  Cockerill  Zinc  Company, 
or  either  of  them,  were  the  agents  of  the 
other  defendants,  or  that  either  of  them  was 
the  agent  of  the  Commonwealth  Company 
or  any  of  the  bondholders.  The  answer  was 
verified  and  put  In  Issue  ail  iCllegatlons  re- 
specting the  agency  of  any  of  the  parties 
and  their  authority  to  bind  the  bondholders. 

[2]  One  of  the  issues  at  tlie  trial  was 
whether  the  bondholders  of  the  Cockerill 
Zinc  Company  had  taken  possession  of  the 
properties  of  that  company  and  Inc-idcntaily 
this  involved  the  question  of  the  authority 
of  A.  B.  Cockerill  and  George  E.  Nicholson 
to  bind  the  bondholders  by  their  acts.  One 
of  the  principal  errors  complained  of  is  that 
the  court  was  incompetent,  and  without 
which  it  is  insisted  the  trial  court  could  not 
have  found  this  issue  In  favor  of  the  plain- 
tiflf.  On  the  other  hand,  the  plaintiff  claims 
that  the  admls^ou  of  the  evidence  was  not 
made  a  ground  of  the  motion  for  a  new  trial, 
and  relies  upon  W'ashbon  v.  Bank.  86  Kan. 
408,  121  Pac.  615,  where  It  was  ruled  as  fal- 
lows : 

"Certain  evidence  was  Admitted  over  the  ohiec- 
tion  of  plaintilfs.  No  complaint  of  the  riilinc 
was  made  la  the  motion  for  a  new  triil.  Held, 
that  the  question  cannot  be  raised  in  this  court." 
Syl.  1. 

It  Is  said  In  the  brief  that  one  of  the 
grounds  of  the  motion  for  a  new  trial  In  the 
Washbon  Case  was  "error  of  law  on  the  tri- 
al," and  in  the  present  case  one  of  the 
grounds  was  stated  to  be  "erroneous  rollugs." 
The  foregoing  quotation  from  the  Washbon 
Case  is  a  general  statement  to  the  eflTcct  that 
where  the  motion  for  a  new  trial  doca  not 
complain  of  a  ruling  on  the  admission  of  evi- 
dence, the  question  cannot  be  raised  In  thiA 
court ;  but  it  was  not  Intended  In  that  oaxe 
to  deride  that  where  a  motion  for  a  new  trial 
recites  as  one  of  Its  grounds  "»ror  of  law 
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on  the  trial,"  or  "erroneous  rulings,"  an  ap- 
pellant cannot  have  a  i-evlew  of  any  ruling 
made  on  the  trial  respoctiug  the  admission 
of  evidence.  It  was  assumed  in  that  case 
that  there  was  no  complaint  of  such  rulings 
in  the  motion  for  a  new  trial.  Section  305 
of  the  Code  (secUon  5890,  Gem  Stat.  1909) 
gives  as  one  of  the  statutorj'  grounds  for  a 
new  trial  "erroneous  rulings,"  and  it  has  al- 
ways been  held  that  to  set  forth  the  grounds 
of  the  motion  in  the  laui;uage  of  the  statute 
Is  sufileient.  Da  Lee  v.  Blackburn,  11  Kan. 
100,  206;  Marbourg  v.  Smith.  11  Kan.  554, 
563.  It  was  suggested  in  the  latter  case, 
however,  that  for  the  defeated  iiartj-  to  point 
out  the  specific  errors  complained  of  is  a 
practice  which  should  be  encouraged.  A  dif- 
ferent rule  ol)taIns  in  some  of  the  states. 
For  additional  authorities  to  the  effect  that 
it  is  sulficlent  to  set  forth  the  gi-ouuds  in  the 
language  of  the  statute,  see  29  Cyc.  014,  and 
cases  cited.  It  Is  quite  clear  that  the  de- 
fendant Is  entitled  to  raise  tlie  objection  in 
this  court. 

Part  of  the  evidence  objected  to  consists 
of  documents  attached  to  the  deposition  of 
(Seorge  L.  Kdwards  on  the  ground  that  they 
were  not  properly  identifiid,  ai'd  because 
copies  were  used  instead  of  the  originals. 
It  appears  from  a  stipulation  In  the  case  that 
the  originals  had  been  used  in  evidence  in 
certain  actions  still  pending  In  the  circuit 
court  of  St.  Louis,  Mo.  They  were  therefore 
unavailable,  ami  it  became  necessary  to  use 
copies.  There  were  97  of  these  documents, 
and  the  correctness  of  many  of  them  was 
testified  to  by  witnesses  at  the  trial,  and  we 
are  unable  to  find  that  any  prejudice  resulted 
from  their  introduction.  The  principal  com- 
plftiut  respecting  evidence  is  that  tlie  deposi- 
tion of  A.  B.  Cockerlll,  which  was  not  taken 
Jn  the  case,  was  used  as  evidence.  It  was 
taken  and  used  and  became  a  part  of  Uie  rec- 
ord in  the  foreclosure  case  of  Trust  Co.  v. 
Zinc  Co.,  supra.  Cockerili's  death  occurred 
before  the  trial  of  the  present  case.  The 
plaintiff  contends  that  the  deposition  was  ad- 
missible because  Cockerlll  was  the  principal 
bondholder.  It  Is  insisted  that  the  evidence, 
aside  from  the  depo.«ltlon,  sustains  the  con- 
tention that  Cockerlll,  who  was  a  party  to 
all  the  transactions,  was  authorized  to  act  In 
behalf  of  himself  and  the  other  bondholders, 
and  therefore  that  his  dei>osltlon  was  com- 
petent as  coutaining  admissions  and  declara- 
tions of  a  party  Jointly  Interested  In  the 
transactions  and  as  the  agent  of  the  others 
assochited  with  him.  We  think  It  Is  of  very 
little  Importance  whether  his  deposition  be 
regarded  as  competent  evidence  or  not  The 
record,  which  Is  quite  voluminous,  is  filled 
with  what  we  consider  sufficient  evldraice  to 
sustain  the  Judgment  Avithout  reference  to 
this  deposition.  The  trust  deed  provided, 
among  other  things,  that: 

"Tlie  mortgagor,  upon  demand  to  the  trustee, 
snail  fortiiwith  currender  to  the  tnistpp  the  ac- 
tual poHsession  of,  and  that  it  shall  be  lawful  for 
the  trtutee  or  such  officer  or  asent  aa  it  may  ap- 


oint,  to  take  possession  of  all  the  property  here- 
y  conveyed  or  iotended  to  be.  with  the  books, 
papers  and  accounts  oP  the  mnrtia-ror,  and  to 
hold,  operate  and  manage  the  same." 

The  evidence  shows  that  after  the  Coni- 
monwealth  Tmst  Coinpflny  was  substituted 
as  trustee  on  the  request  of  the  mftjority  of 
the  bondholders,  including  Uwrge  K.  Nichol- 
son and  the  Bank  of  Commerce,  a  resolution 
was  adopted  by  the  board  of  directors  of  the 
■company,  ordering  the  president  to  deliver  to 
the  substitute*!  trustee  possession  of  the  prop- 
erties covered  by  the  mortgage  because  the 
company  had  defaulted  In  tlie  payment  of 
interest  on  the  bonds.  It  is  admitted  that 
on  July  12.  1900.  George  E.  Nicholson  iiud 
the  National  Bank  of  Commerce  of  St.  Lonis 
made  a  written  reqiiest  to  the  trust  oompnny 
to  take  charge  of  the  property  of  the  Cock- 
erlll Zinc  Company  "through  Geo.  E.  Nichol- 
son, as  agent  and  trustee  for  the  bondholders, 
and  to  administer  upon  the  same  accordiu,? 
to  the  provisions  of  said  deed  of  trust." 
While  Cockerlll  remained  In  the  active 
charge  of  the  properties,  mo  think  the  evi- 
dence shows  that  from  that  time  he  reported 
almost  daily  to  George  E.  Nicholson,  giving 
In  detail  the  operation  of  the  plants  and  the 
costs  incnrred.  The  evidence,  iwyond  ouy 
question,  shows  that  he  was  under  the  direc- 
tion and  control  of  Nicholson  until  the  de- 
cree of  foreclosure.  George  L.  Edwards  was 
the  attorney  for  a  majority  of  the  bondhold- 
ers, and  Cockerlll  and  Nicholson  advised  witli 
him  from  time  to  time  resi>ectlng  the  mana'ge- 
ment  and  control  of  the  properties  while  the 
plants  were  being  operated.  Further  than 
that  we  think  the  evidence  of  Nicholson  him- 
self, and  admissions  and  statements  made  by 
him,  as  testified  to  hy  numerous  witnesses, 
including  Mr,  Northrup,  a  banker  at  lola. 
show  conclusively  that  the  property  had  been 
taken  Into  possession  of  the  bondholders,  and 
that  Nicholson  was  in  charge  of  the  operation 
of  these  plants,  and  that  Cockerlll  acted  under 
him.  In  a  letter  to  A.  B.  Cockerill,  dated 
April  20,  1910,  Edwards  wrote  as  follows: 

"Until  better  informed,  I  cannot  direct  pay- 
ment of  any  bill  for  which  it  is  claimed  the  bond- 
holders are  responsible  until  adniiuistration  of 
the  bondholders  has  been  checked  and  their  lia- 
bility determined.  •  *  *  It  Is  a  puzzle  I 
cannot  nnderstaiid  and  which  must  be  made 
clear  why  the  bondholders,  resulting  from  pos- 
Bes.sion  of  these  properties  for  the  period  they 
were  operating  them,  have  become  liable  to  pay. 
as  I  uuderstand,  from  thirty  thousand  to  forty 
thousand  dollars  in  the  face  of  your  reports  that 
you  were  making  money  or  breaking  even." 

Space  will  not  permit  a  reference  to  the 
numerous  exhibits  and  letters  from  Edwards 
to  Cockerlll  and  statements  made  hy  Nichol- 
son himself,  which  were  amply  sufileient,  in 
our  opinion,  to  sustain  a  llnding  that  the 
bondholders  had  taken  possession  of  all  the 
properties  and  were  operating  them  through 
Nichol.son  and  Cockerill.  The  trial  was  to 
the  court,  and  it  has  been  repeatedly  held 
that  the  introduction  of  incompetent  evi- 
dence under  those  cireum-^tances  will  be  piv 
sumed  not  to  have  iutluetnced  the  court's 


Digitized  by  Google 


674 


145  PAGIFIG 


EEPOBTBB 


(Kan. 


finding.  See  Wblteiley  t.  Watson,  14S  Pac 
1168.  jnst  decided. 

It  Is  contended  by  the  defendant  that 
there  was  no  evidence  showing  whether  all 
or  a  majority  of  the  bondholder  ever  be- 
came stocfcholderB  in  the  Kansas  Zinc  Com- 
pany, or  that  the  subscribers  to  the  capital 
stock  of  that  company  ever  owned  any  of 
the  bonds,  or  that  any  of  the  stockholders, 
directors,  or  officers  of  the  new  company, 
were  ever  stockholders  of  the  CockerU}  Zinc 
Company.  George  Ll  Edwards,  counsel  for. 
the  principal  bondholders,  was  also  vice 
president  and  manager  of  t2ie  Kansas  Zinc 
Company,  and  In  his  deposition  testified  Uiat 
there  are  no  stockholders  in  the  Kansas  Zinc 
Company  except  the  bondholders  of  the 
CockerlU  Zinc  Company;  that  the  new  com- 
pany was  organiEed  for  the  purpose  of  buy- 
ing in  the  properties  of  the  other  company 
at  foreclosure  sale  on  behalf  of  the  bond- 
holders, and  that  the  proper^  is  held  by 
this  corporation  for  that  purpose;  that  It 
was  paid  for  in  bonds  of  the  old  company, 
together  with  certain  expense  money  which 
the  bondholders  advanced  for  the  purpose  of 
effecting  a  reorganisation. 

In  the  former  case  of  Trust  Co.  v.  Zinc 
Co,  86  Kan.  860,  122  Pac.  876,  it  was  held 
that  the  bondholders  were  mortgagees  in  pos- 
session, and  that  they  had  employed  labor 
and  purchased  supplies  which  were  used  to 
Improve  and  preserve  the  pra|>erty  and  to 
Increase  Its  value  as  secorl^.  As  obs^ed, 
the  trust  deed  authorimd  this,  and  the  evi- 
dence in  the  present  case  shows  that  a  ma- 
jority of  the  bondholders  acquiesced  In  the 
proceedings,  and  that  the  property  was  man- 
aged and  controlled  by  the  bondholders 
through  their  trustee  and  agents,  and  that 
they  continued  in  the  possession  and  control 
of  the  property  until  after  Its  sale  under 
the  decree  of  f(»«clo8ure,  when  it  was  pur- 
chased by  George  U  Edwards  and  George  E. 
Nicholson.  Shortly  thereafter  they  assigned 
the  certificate  of  purchase  to  the  Kansas 
Zinc  Company,  the  assignment  being  dated 
March  11,  1911.  On  the  5tto  of  February, 
1913,  the  sheriff's  deed  was  executed  to  the 
new  company  covering  the  property  described 
In  the  order  of  sale.  The  new  company  was 
organized  under  a  charter  issued  by  the 
state  of  West  Virginia.  Tlie  authorized 
capital  stock  was  fixed  at  fSOO.OOO.  The 
principal  stockholders  mentioned  in  the  char- 
ter are  Nicholson  and  Edwards.  The  evi- 
dence shows  that  the  new  company  paid 
nothing  for  this  property,  except  that  It 
stood  ready,  doubtless,  to  issue  to  the  bond- 
holders its  stock  in  proportion  to  their  hold- 
ings, but  It  was  shown  that  no  stock  was 
ever  issued  by  the  company. 

The  main  question  to  be  determined  is 
whether  the  new  company  can  be  held  liable 
for  the  indebtedness  sued  for  by  the  plain- 
tiff. The  defendant's  contention  in  this  re- 
spect Is  that  the  new  coHipany  cannot  be 
made  liable  for  the  debts  of  the  (dd  unless 


such  liability  was  asmimed  as  part  of  the 
consideratlm  for  the  purchase  of  the  prop- 
erts,  or  unless  there  Is  evidence  to  show  thai 
the  transaction  was  a  fraud  on  the  creditors. 
It  Is  Insisted  that  the  new  company  pur- 
chased the  pr(^)erty  at  sheriff's  sale,  freed 
from  all  obligations  on  account  ot  debts  and 
liabilities  of  the  former  company.  Of  course, 
where  a  new  company  actually  purcihases 
from  an  old  one,  the  rule  Is  that  there  is  no 
liability  for  the  ddbts  of  the  old,  nnlem  the 
new  company  assumes  them  as  part  of  the 
consideration.  We  think  it  must  be  hdd, 
under  the  drcnmstances  shown  In  evidence 
here,  that  the  new  coms»uiy  is  responsible 
for  the  partlcolar  debts  sued  for  by  the 
plaintiff.  The  grounds  upon  whicli  we  reacb 
this  concluslcm  are  these:  In  the  first  place, 
the  CocikerlU  Zinc  Company  never  Issued  any 
of  Its  stock.  There  were  no  stoekhotdera 
according  to  the  evidence.  From  the  time 
the  pn^erty  was  taken  into  control  by  the 
bondholders,  they  were  mortgagees  In  pos- 
sessim  under  a  provision  of  the  mortgage 
which  authorized  them,  In  case  of  default,  to 
take  all  the  property  of  the  mortgagor  Into 
their  possessicm  through  the  trustee,  and 
to  operate  the  properties  as  a  going  concern 
for  the  purpose  of  preserving  it  as  security, 
as  was  held  in  the  former  case.  86  Kan.  860, 
122  Pac.  87S.  The  Indebtedness  sued  for 
was  Incurred  while  the  mortgagees  were  In 
possession,  and  for  the  purpos^  of  preserving 
the  property  as  security  for  the  bonds.  The 
evidence  shows  that  if  the  plant  had  been 
closed  down  atnolutely,  the  value  of  the  se- 
curity would  have  been  material^  lessened. 
It  was  necessary  to  keep  portions  of  some  of 
the  plants  operating  and  to  keep  fires  under 
some  of  the  retorts  for  the  reasm  that  if 
the  fires  were  drawn  the  properly  would  de- 
predate. The  new  company  was  organized 
as  a  holding  company  for  the  bondholders. 
It  paid  no  ocmslderatlfm  whatever  for  the 
purchase  of  the  pn^erty  at  the  sheriff's  sale. 
Edwards  and  Nicholson  had  already  pur- 
chased it  on  behalf  of  the  bondholders,  and 
the  new  corporation  was  formed  to  take  the 
title.  In  this  situation  it  seems  <!lear  that 
it  would  constitute  a  fraud  on  the  r^ts  of 
the  particular  creditors  who  bad  furnished 
supplies  for  the  purpose  of  keeping  the 
plant  in  operation,  and  to  protect  and  pre- 
serve the  security,  if  It  were  held  that  ttie 
same  persons  who  incurred  the  Indebtedness, 
although  in  the  name  of  the  old  company, 
and  who  controlled  and  practically  owned 
the  property,  and  who  merely  changed  fr<Hn 
holding  it  as  partners  or  bondholders  to 
holding  it  In  the  capacity  of  quasi  stockhold- 
ers in  the  new  corporation,  could  thereby 
avoid  liability  for  such  indebtedness.  The 
new  company  was  in  fact  nothing  more  than 
a  continuation  or  reorganization  of  the  old 
company  or  of  the  interest  in  the  old  com- 
pany acquired  by  the  bondholders  at  the 
sale.  In  his  testimony  George  L.  Edwards 
speaks  of  the  purpose  of  the  new  cwipany 
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bdns  "to  tifoct  reorganlsatloiL'*  In  anotber 
letter  to  Gockerlil  be  saya  that  be  bopes  "to 
close  the  admlnistntUm  of  these  properties 
by  the  bondholdera  and  enter  without  com- 
plication the  new  admlnlatratton  through 
foreclosQte  and  reoiganlaation." 

In  the  case  of  Flemmlng  r.  Light  St  Power 
Cck,  90  Kan.  763,  136  Pac  228,  a  corporation 
was  organized  by  the  officers  of  an  Invest- 
moit  company  for  the  purpose  ct  purchasing 
property  and  fraaehtees  of  a  gas  distribut- 
ing company,  purchased  at  a  sale  under  a 
mortga^  owned  by  the  InveBtment  company. 
No  consideration  was  paid  for  the  purchase 
of  the  property  by  the  new  company,  except 
the  interest  Its  Incorporators  might  own  In 
the  mortgage  as  shareboMerB  In  the  Invest- 
meDt  company,  and  it  was  held  that  the  new 
company,  in  carrying  on  the  business,  first 
conducted  by  the  mortgagor  and  afterwards 
by  the  mortgagee,  should  be  considered  as 
au  agent  of  the  parent  company  in  the  pur- 
chase and  operation  of  the  plant.  In  City  of 
Altoona  T.  Blchardson,  81  Kan.  717,  106  Pac 
1025,  26  li.  R.  A.  (N.  S.)  651.  it  was  held: 

"Where  one  corporation  becomes  practically 
extinct,  transferriug  all  its  assets  to  another 
aad  receiving  In  return  stock  in  the  other  cor- 
poration, which  succeeds  to  its  business,  the 
new  corporation  is  liable,  to  the  extent  <k  the 
value  of  the  property  acquired,  for  the  debts 
of  the  old  ope. '  SyL 

To  the  same  effect  see  Thompson  on  Cor^ 
porations,  S  6547.  Sometimes  in  a  like  sit- 
uation a  court  of  equity  considers  the  assets 
of  the  old  company  as  a  trust  fund  to  be  fol- 
lowed into  the  hands  of  one  who  is  shown 
not  to  be  a  bona  fide  purchaser  for  a  good 
cooslderatlon.  The  same  question  frequently 
arises  over  the  liability  of  a  consolidated 
company  for  the  debts  of  its  predecessor. 
Berry  v.  K  C,  Ft.  S.  &  M.  K.  Co.,  62  Kan. 
750, 34  Pac.  805, 39  Am.  St  Bep.  371 ;  Chicago 
A  Indiana  Coal  Railway  Co.  v.  Hall,  136  Ind. 
91,  34  N.  R  704,  23  Xi.  B.  A.  231. 

In  Condenser  Co.  r.  Blectrie  Co.,  87  Kan. 
843,  126  Pac.  1087,  It  was  ruled: 

"Where  a  newly  organized  corporation  suc- 
ceeds to  the  business^  property,  and  assets  of  an 
established  corporation  without  giving  to  the 
old  corporation  any  means  of  discharging  its 
obligation  to  a  creditor,  and  all  the  circum- 
stances of  the  transaction  justify  ao  inference 
that  the  new  corporation  is  a  mere  continuance 
01  reotcauization  of  the  former,  with  aubstan- 
tlaDy  the  same  BtoddMlders,  the  new  corpora- 
boo  is  responsible  for  such  debt  of  the  former 
corporation."    Syl.  2. 

The  opinion  refers  to  Austin  t.  Tecumseh 
Mat  Bank,  48  Neb.  412,  68  N.  W.  628,  36  L. 
R.  A.  444.  69  Am.  St  Rep.  648.  In  that  case 
the  Nebraska  court  criticizes  the  accuracy 
of  the  rule  declared  by  Beach  In  his  work, 
The  Law  of  Private  Corporations,  8  360,  to 
tbe  effect  that  "where  au  old  established  cor- 
poration sells  out  to  a  newly  organized  one, 
and  turns  over  all  Its  property,  the  new 
company  becomes  liable  upon  the  debts  and 
contracts  of  the  old,"  and  the  court  classifies 
the  cases  where  the  new  company  will  be 


hdd  liable,  as  ft^ws:  First,  those  In  whlob 
the  liability  of  tbe  new  corporation  results, 
not  from  the  operaticm  of  law,  but  from  its 
contract  relations  wltb  the  old;  second,  cases 
In  which  tbe  transfer  of  the  property  and 
franchises  amounts  to  a  fraud  upon  the  cred- 
itors of  the  old  corporation ;  and,  third,  cases 
where,  as  in  Reed  Bros.  Oo.  t.  First  Mat 
Bank,  46  Neb.  168,  64  N.  W.  701.  the  dr- 
cumstances  connected  with  the  creation  of 
the  new  company  and  tbe  manner  in  which 
ft  succeeds  to  the  business  and  property  of 
the  old  "are  such  as  to  raise  the  presumption 
or  warrant  the  finding  that  it  Is  a  mere  con- 
tinuation of  the  former,  or  that  It  ia,  in 
short,  the  same  corporate  body  under  a  dif- 
ferent name." 

We  think  the  mling  of  the  trial  court 
should  be  affirmed  on  either  one  of  two 
grounds:  First,  that  the  transaction  by  which 
the  property  was  transferred  to  the  new  com- 
pany amounts  to  a  fraud  In  law  upon  the 
plaintiff  under  the  particular  facts  In  this 
case;  and.  second,  that  the  circumstances 
Burroundli^  the  creation  of  the  new  corpora- 
tion and  its  succession  to  the  business  and 
property  of  the  old  show  conclusively  that 
there  was.  In  fact,  no  purcbaae,  but  simply 
a  change  in  the  capacity  In  which  the  busi- 
ness was  conducted.  The  same  persons  who 
conducted  the  business  as  bondbolders  of  the 
Cockerill  Zinc  Company  In  iKMsesslon  as 
mortgagees  changed  from  partners  or  bond- 
holders to  incorporators  of  the  new  compa- 
ny. Tbe  principles  which  govern  in  such  a 
situation  are  well  expounded  by  tbe  Supreme 
Court  of  Obio  in  Andres  r.  Uoi^n,  62  Ohio 
St  286,  66  N.  B.  676.  78  Am.  St  Rep.  712. 
There  tbe  change  was  team  a  partnership  to 
a  corporation  wblcb  took  all  tho  property  of 
the  partnership,  the  partners  transferring 
their  bidlTldna]  interests  to  ttie  new  com- 
pany in  eonslderatkm  for  the  transtdr.  It 
was  held  that  muSk  a  transaction  la  not  a 
sale  of  pn^erty  ficcon  one  to  another,  and 
tbe  corporation  could  not  retain  the  proper- 
ty  and  avoid  the  debts  of  the  partnership. 
In  the  <^nlon  it  was  said: 

"All  that  the  corporation  paid  for  the  prop- 
erty transferred  to  it  was  toe  stock  issued  in 
ezcbaoge— simply  a  metamorphoota  of  a  part- 
nership into  a  corporation,  without  any  change 
of  individuals,  and  unless  it  assumed  the  pay- 
ment of  the  debt!  of  the  finn,  there  was  no  con- 
sideration for  the  transfer  of  the  property — for 
the  Btock  without  the  property  represented  noth- 
ing and  was  worth  nothing.  That  a  corpora- 
tion could  be  formed  and,  with  its  capital,  pur- 
chase a  partnersliip  and  its  business  without 
being  liable  for  its  debts  unless  expressly  as- 
BQiaed,  ia  not  doubted;  but  this  is  not  such  a 
case.  This  is  like  tbe  case  of  Keed  Bros.  Co.  v. 
First  Nat.  Bank,  46  Neb.  168  [64  N.  W.  701]. 
*  *  *  Where  tbere  Is  a  purchase  in  fact  by 
a  new  company  from  an  old  one,  there  ia,  as 
before  observed,  no  liability  of  the  new  for  the 
debts  of  the  old  company,  unless  assumed  aa 
a  part  of  the  consideration.  But  where  a  mere 
tranaformation  is  had,  parties  remaining  the 
same,  and  the  proi>erty  is  transferred  by  the 
members  of  the  old  company  transferring  their 
interest  in  it  f<ur  an  eijuu  interest  in  it  as 
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property  of  the  new,  the  transaction  doea  not 
constitute  a  sale  by  the  one  And  a  purchase 
by  the  othei^it  is  simply  a  change  in  tlie  man- 
ner and  form  of  carrying  on  tlie  same  business 
by  the  same  persona— and,  brushin;;  aside  the 
fiction  of  a  legal  entity,  it  is  neon  that  no  real 
'-haQ^fc  has  taken  place,  and  that  in  looking  to 
the  new  formation  for  payment,  the  creditor 
ItKtks  to  the  same  pemont;,  poaspssed  of  the  same 
property  and  riithts,  he  contracted  with  in  the 
first  instance ;  and  to  construe  the  transaction 
as  to  iTcditors  as  a  purchase  tends  to  operate 
a  fraud  on  their  rishts.    Every  purohnse  im- 

IiUes  two  distinct  perfims— a  buyer  and  seller, 
t  is  a  moral  imiKJSsibility  for  one  person  to 
buy  of,  or  sell  to,  himKelf.  Modem  decisions, 
as  observed  by  Mr,  Tiiylor  (Taylor  on  Private 
Corporationa.  §  51),  arc  tending  to  a  disreRard 
of  the  mental  conception  that  a  corporation  is 
an  entity  separate  from  its  corporators,  as  in 
many  instances  it  is  simply  a  'stumbling  block' 
in  the  way  of  doing  justice  between  real  per- 
sons." 

Cases  are  cited  by  the  defendant  which 
hold  to  the  contrary,  but  we  think  their  rea- 
8onlnK  Is  based  upon  a  slavish  adherence  to 
the  conception  of  the  new  cori>oratIon  as  an 
entirely  separate  entity  from  Its  Incorpora- 
tors, and  by  losing  Right  of  the  substantial 
facts  and  of  the  lawful  rights  of  creditors. 
With  much  that  Is  said  in  the  opinion  In 
Armour  t.  E.  Bement's  Srais,  123  Fed.  56,  59, 
62  C.  C.  A.  142,  145,  we  agree.  It  was  there 
said: 

"The  stockholders  of  an  insolvent  corporation 
are  not  bound  to  maintain  the  con>orutioD  in 
a  hopeless  struggle.  The  claims  of  the  creditors 
do  not  impose  such  an  obligation,  and  public 
policy  reqnires  that  they  sliould  be  free  to 
engage  in  new  enterpriseB." 

It  Is  also  said  In  the  opinion: 

"'ITiey  may  do  this,  but  they  cannot  irain  prof- 
it from  the  assets  of  the  curporation,  to  the  det- 
riment of  the  lawful  rights  of  creditors,  any 
mori?  than  any  other  pertjou  may," 

The  decisions  of  this  court  indicate  a  tend- 
ency to  disregard  the  theotT  of  a  corpora- 
tion as  an  entity  separate  from  Its  corpo- 
rators where  Justice  between  the  real  par- 
ties to  the  transaction  require  It.  Berry  t. 
K.  a,  Ft  S.  &  M,  R.  Co.,  52  Kan.  759,  34 
I'ac.  805,  39  Am.  St  Rep.  371;  City  of  Al- 
toona  V.  Richardson,  81  Kan.  717.  106  Pac. 
1023,  26  L.  B.  A.  (N.  S.)  651;  Trust  Co.  v. 
Zinc  Co.,  86  Kan.  S60,  122  I'ac.  875;  Condens- 
er Co.  T.  Electric  Ca,  87  Kan.  126  Pac. 
1087;  Flemmlng  v.  Light  &  Power  Co.,  90 
Kan.  763,  136  Pac.  228. 

Nor  do  we  agree  with  the  cases  cited  whldi 
hold  that  actual  fraud  or  collusion  mnst  lie 
shown  before  the  assets  in  tlie  hands  of  the 
new  corporation  can  be  followed  by  partic- 
ular creditors.  The  doctrine  may  be  true  as 
to  creditors  generally,  but  the  defendant  can- 


not Inroke  it  because  of  the  very  necessity  of 
the  case  and  tte  obligation  courts  are  ander 
to  prerent  the  ftUore  ctf  Justice  where  It 
can  be  arolded  by  the  application  of  equitable 
rules.  We  see  no  basis  for  a  rational  dls* 
tlBcU(Hi  In  the  prindples  which  shonld  con- 
trol in  the  situation  here  and  those  anillea- 
ble  to  a  case  where  a  private  IndlTidnal 
holding  a  mortgage  on  business  proi)erty 
takes  possession  under  the  terms  of  bis  mort- 
gage, conducts  the  business  In  the  name  of 
the  mortgagor  for  a  period  of  a  year  or  two, 
incurs  obligations,  though  In  the  name  of 
the  mortgagor  for  material  and  supplies  used 
for  improvements  which  add  to  the  value  of 
the  security,  and  then  proceeds  to  foreclose 
his  mortgage  and  purchase  the  property  at 
foreclosure  sale  In  the  name  of  a  third  per- 
son who  pays  no  consideration,  credit  being 
given  upon  the  Indebtedness  for  the  price  the 
property  sells  for.  If  in  such  a  case  he 
should  seek  to  defeat  the  claims  of  creditors 
who  furnished  material  and  snjiplles  used  in 
the  operation,  uiaiiageineot,  and  control  of 
the  property  and  business  while  conducted 
by  him,  the  courts  would  have  no  hcBltatlon 
in  rendering  personal  judgment  against  him 
upon  the  claims,  nor  in  holding  the  assets  as 
a  trust  fund  liable  for  the  satLsfactlon  of  the 
Judgment.  In  the  present  case  the  court  gave 
rer.'iomil  judgment  against  Nicholson  and  the 
Konsas  Zinc  Company  and  ordered  execution 
against  the  property  of  the  new  company.  So 
much  of  the  Judgment  must  lie  affirmed. 

There  Is  a  cross-appeal  in  which  the  plain- 
tiff claims  the  court  erred  In  rendering  Judg- 
ment in  defendant's  favor  on  several  causes 
of  action  founded  on  promissory  notes  given 
by  the  CocUeriU  Zinc  Company  for  royalties 
on  gas  leases  held  by  that  company,  which  It 
is  claimed  the  bondholders  received  the  ben- 
efit of.  The  terms  of  the  leases  retiulred  the 
payment  of  the  royalties  In  order  to  keep 
the  leases  In  force.  The  periods  for  which 
the  notes  extended  the  term  of  the  leases  cov- 
ered the  time  in  which  the  property  was  con- 
trolled by  the  bondholders.  The  mortgage 
covered  the  leases,  and  they  were  sold  under 
the  decree  and  were  ociiulred  by  the  new 
<-ompany.  They  constituted  part  of  the  as- 
sets of  the  old  and  of  the  new  cominny.  We 
think  these  claims  cannot  be  distinguished  In 
principle  from  those  Involved  In  the  other 
causes  of  action,  and  the  Judgment  will  be 
modified,  with  dim'tlons  to  render  Judgment 
upon  those  causes  of  action  In  favor  of  the 
plaintiff.  In  all  other  respects  the  Judgment 
is  affirmed.  All  the  Justices  coacnrrlng. 
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UOMDIOU  *  STEWABT  T.  AMEEICAN 
BliDO.  CO.    (No.  1208D 
(Snpieme  Court  of  Washington.    Jan.  16,' 
191S0 

1.  Appeal  akd  Bkbob  (|  615»)—Bbcobo— Ev- 
idence. 

It  iB  not  necessary  to  bring  up  the  evi- 
dence ;  appellant  making  no  question  on  it,  bat 
relying  wholly  on  the  findings 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error.  Cent.  Dig.  §S  2322-2325;  Dec.  Dig.  | 
615.*] 

2.  Appeal  and  Brbob  <|  760* )  —  Briets  — 
Reteeenoe  to  Abbtsact. 

The  findings  relied  on  being  quoted  in  full 
In  the  brief,  it  is  not  ground  for  dismissal  tlmt 
the  bri«f  does  not  refer  to  the  pages  of  the  ab- 
stract on  which  the  findings  appear. 

[Ed.  Note.— For  other  casM,  see  Appeal  and 
Error.  Cent.  Dig.  {  3095;  Dec  Dig.  |  760.*] 
8.  JUDQUENT  (I  18*}— BIaTUBITT  OF  IUDBBT* 

edhess. 

Judgment  may  not  be  had,  notwithstanding 
a  provision  for  its  stay,  on  a  debt  before  the 
transpiring  of  an  event,  till  the  happening  of 
which,  by  provision  of  the  building  contract 
under  which  the  debt  arose,  the  amount  Is  not 
to  become  due. 

[Ed.  Note.— For  other  casca,  see  Judgment, 
Cent  Dig.  j  10;  Dec  Dig.  {  13.«] 

4.  COSTBACTB  (I  231*)— BTni-OING  OOHTBAOM 
—  CoNBTBUCnOI?  —  RBTENTiON  Of  FINAL 

Payment. 

Under  a  building  contract,  fixing  the 
amount  to  be  paid,  "subject  to  additions  and 
deductions  as  hertynbefore  provided,"  referring 
to  alterations  increasing  or  reducing  the  amount 
of  work,  providing,  "Payments  to  be  made  to 
the  amount  of  eighty  per  cent,  of  the  work  done 
on  the  building  every  two  weeks,"  and  that  "the 
final  twenty  per  cent,  payment"  shall  be  re- 
tained tUI  the  claim  of  a  third  person  be  re- 
ceipted for  or  outlawed,  the  amonnt  unpaid, 
though  for  extras  only,  being  less  than  20  per 
cent,  of  the  contract  price,  may  be  so  retained. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  1046,  1047, 1051,  1052;  Dec  Dig. 
I  281.«] 

Department  2.  Appeal  Jtrom  Superior 
Court.  Spokane  Ooonty ;  J.  D.  Hinkle,  Judge. 

Action  by  MondloU  &  Stewart  agalnat  tbe 
American  Building  Company.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Reversed. 

Wakefield  &  Wltlierspoon  and  Harry  T. 
Davenport,  all  of  Spokane,  for  appellant.  Ed- 
win H.  FU(^,  of  Seattle,  for  respondents. 

MOUNT,  J.  This  action  was  brought  to 
foreclose  a  lien  against  certain  property  be- 
longing to  the  American  Building  Company. 
The  cause  was  tried  upon  Issues  made  by  the 
pleadings  and  resulted  In  a  Judgment  in  fa- 
vor of  tbe  plaintiffs  and  against  the  Amer- 
ican Building  Company  for  $1,928.86.  The 
American  Building  .Company  has  appealed 
from  that  judgment 

[1, 2]  Tbe  respondmts  move  to  dismiss  the 
appeal  for  tbe'  reasons:  First,  that  the  tes- 
timony has  not  been  brought  up  and  has  not 
been  abstracted;  second,  because  the  abstract 
makes  no  reference  to  the  evidence;  and, 
third,  because  the  brief  of  the  appellant 


makes  no  reference  to  the  pages  of  the  ab- 
stract In  answer  to  the  first  two  grounds 
of  this  motion,  it  Is  sufficient  to  say  that  tbe 
appellant  makes  no  question  upon  the  evi- 
dence. It  relies  wholly  upm  the  findings 
made  by  .the  trial  court  It  was  therefore 
unnecessary  to  bring  tbe  evidence  here.  The 
appellant  has  not  referred  to  tbe  paj^  of 
tbe  abstract  In  its  brief.  But  tSie  findings  re- 
lied lufon  axe  in  the  abstract  and  are  quoted 
In  full  In  the  brief ;  and  we  thliric  tbe  cause 
oiigbt  not  to  be  dismissed  because  the  pag^ 
of  tbe  abstract  are  not  referred  to  in  tlie 
briet  The  motion  is  tterefore  denied. 

It  awwrs  the  findings  of  the  tdal 
court  that  oa  the  GCb  day  of  May,  lAlO,  tbe 
reBpoudents  and  the  aw^lant  altered  Into  a 
contract  whereby  tbe  reqjKmdents  agreed  to 
do  certain  plastering  npon  a  building  bdiig 
c(»istructed  by  the  ^niellant  In  the  city  of 
iSpokane  according  to  plana  and  epedflcatlona 
prepared  fwr  tbe  work.  The  contract  pro- 
vided at  article  8  as  follows: 

"No  alterations  shall  be  made  in  the  work  ex- 
cept upon  written  order  of  the  architect,  Uie 
amount  to  be  paid  by  the  owner,  or  allowed  by 
the  contractors  by  virtue  of  such  alterations,  to 
be  stated  in  said  order.   •   •   « » 

The  contract  also  provides  at  article  Q: 

"It  is  hereby  mutually  agreed  between  the 
parties  hereto  that  the  sum  to  be  paid  by  the 
owners  to  the  contractors  for  said  work  and 
materials  shall  he  $14,710,  subject  to  additions 
and  deductions  as  hereinbefore  provided,  and 
that  such  sum  shall  be  paid  by  the  owners  to 
tlie  coDtractora  in  current  funds,  and  only  upcm 
certificates  of  the  architect  as  follows:  I'ay- 
ments  to  be  made  to  the  amount  of  eighty  per 
cent  of  the  work  done  on  the  building  every 
two  weeks." 

It  seems  that,  before  this  contract  was  en- 
tered Inti^  tbe  American  Building  Company 
bad  some  negotiations  with  a  company, 
known  as  the  Architectural  Decorative  Com- 
pany, for  doing  tbe  work,  and  tliere  was  some 
fear  that  that  company  might  claim  the  con- 
tract under  these  negotiations.  Before  let- 
ting tbe  contract  in  question  to  the  respond- 
ents, tbs  appellant  required  of  the  respond- 
ents a  bond  in  tbe  sum  of  $2,950,  to  tbe  ef- 
fect tbat  they  would  save  the  appellant  from 
any  liability  to  the  Architectural  Decorative 
Company  In  case  that  company  should  make 
a  claim  against  the  appellant  This  bond  was 
furnished  by  tbe  respondents,  and  recited 
that: 

"Whereas,  the  principals  herein,  to  wit,  the 
copartners  of  Mondioli  &  Stewart,  are  desirous 
of  obtaining  the  contract  for  the  work  mentioned 
on  the  building  of  the  American  Building  Com- 
pany and  have  agreed  to  indemnify  and  save 
harmless  the  American  Building  Compiiny  tn 
the  manner  above  mentioned:  Now,  tlierefcre, 
the  condition  of  this  obligation  Is  such  that  if 
the  atwve  bounden  Wiiliam  Stewart  and  A. 
Mondioli,  copartners  doing  business  as  Mon- 
dioli &  Stewart,  •  •  *  shall  defend  and 
keep  harmless  and  Indemnify  said  American 
Building  Company,  its  successors  or  assies, 
from  aU  claims,  demands,  liabilities,  or  clnims 
for  damage  or  damages  that  the  said  Architec- 
tural Decorative  Company  might  have  or  claim 
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agaiost  the  said  American  Building  Company, 
•■  *  *  then  the  above  written  Bond  to  be 
Tcid,  otherwlBe  the  same  to  remain  in  foU  force 
and  effect.  It  is  further  agreed  that  the  Ameri- 
can Building  Company  may  and  shall  retain 
the  final  twenty  per  cent,  payment  under  its 
contract  to  be  entered  into  with  the  principals 
herein,  as  additional  indemnity  against  any 
costs,  expenses,  or  damwes  or  claims  of  the 
Architectural  Decorative  Co.  against  the  Amer- 
ican Building  Co.,  said  twenty  per  cent,  to  be 
retained  untu  the  principals  herein  sh^  have 
obtained  a  receipt  in  full  of  all  claims  and  de* 
mands  of  the  Architectural  Decorative  Co.,  or 
until  any  claims  that  said  Architectural  Deco- 
rative Co.  might  have  shall  have  been  outlawed 
by  the  statute  of  limitations." 

Tbls  bond  was  given  as  a  part  of  the  con- 
tract  The  court  bo  found. 

ITpon  the  trial  of  the  case  the  court  found 
that  this  contract  bad  been  entered  into  be- 
tween the  parties;  that  the  worlc  upon  the 
ballding  had  been  done  by  the  respondents; 
that  the  respondaits  had  been  paid  by  the 
appellant  the  full  sum  ct  the  original  con- 
tract price,  with  the  exception  of  $S1 ;  but 
that  extras  had  been  ordered  and  put  into 
the  bnllding  which  amounted  to  91,863.46. 
The  court  alao  found  u  follows: 

"The  court  further  finds  that,  at  the  time  of 
the  entering  into  the  contract  between  plaintiffs 
and  defendant,  plaintiffs  entered  into  a  bond  of 
indemnity  whereby  tbey  agreed  that  they  would 
procnre  mta  the  Aicbitectarat  Decorative  Crai- 
pany  a  receipt  and  release  from  any  and  all 
claims  which  said  company  might  have  against 
the  American  Building  Company,  and  in  addi- 
tion thereto,  as  an  additional  indenmlty,  tibe 
defendant  herein  ahonld  retain. 20  per  cent,  of 
the  payment  under  the  contract  entered  into 
with  the  plaintiffs  as  a  guaranty  against  any 
cost,  expense,  damage,  or  claims  of  the  Archl- 
tectnral  Decorative  Company  against  the  Amer- 
ican Building  Company,  and  until  sach  receipt 
and  release  was  obtained  by  the  plaintiffs  from 
the  Architectural  Decorative  Company,  or  until 
the  claim  of  the  Architectural  Decorative  Com- 
pany, if  any  It  had,  waa  outlawed  by  the  stat- 
ute of  limitations.*'^ 

And  as  conclusions  of  law  the  court  found: 

"That  the  plaintiffs  herein  are  entitled  to 
judgment  against  the  defendant  for  the  several 
amounts  found  due,  as  set  out  in  the  forecoing 
findings,  making  a  total  amount  of  (1,923.86, 
but  that  such  judgment  rendered  herein  shall 
be  stayed  until  the  plaintiffs  have  furnished 
to  the  defendant  a  release  for  any  claims  the 
Architectural  Decorative  Company  might  have 
as  referred  to  in  said  bcmd,  and  as  an  indem- 
nity and  guaranty  of  the  plaintib  against  any 
costs,  expenses,  damages,  or  claims  of  the  Ar- 
chitectural Decorative  Company  against  the  de- 
fendant, American  Building  Company,  or  until 
such  release  and  receipt  is  obtained  by  the 
plaintiffs  from  said  Architectural  Decorative 
Company,  or  until  the  claim  of  said  Architec- 
tural Decorative  Company,  if  any,  is  outlawed 
by  the  statute  of  limitations;  and  no  interest 
shall  be  allowed  on  said  judgment  until  the 
terms  of  said  bond  of  indemnity  have  been  fully 
complied  with." 

Thereupon  a  judgment  In  accordance  with 
these  conclusions  of  law  was  entered  by  the 
trial  court  In  short,  the  trial  court  found 
that  the  appellant  was  Indebted  to  the  re- 
spondents In  the  sum  of  |1,92S.86,  but  that 
this  sum  was  not  due  at  the  time  the  action 
was  brought  nor  at  the  time  the  Judgment 
was  entered. 


BBPOBTEfi  (Wash. 

[3]  It  Beema  too  plain  to  admit  of  serious 
dlscuaslcm  that  where  a  d^  is  not  due 
there  Is  no  right  to  a  judgment  In  the  caae 
of  ZfleweUyn  Iron  Works  t.  UtttoOeld.  74 
Wash.  86, 1S2  Pac.  867,  where  an  action  ma 
brought  to  fbrecloae  a  lien  for  money  not 
due,  we  held  that  the  Uen  could  be  foreclos- 
ed only  for  the  payments  which  were  past 
due.  In  that  caae  we  saM: 

"The  right  to  a  lieu  claimed  for  materials  and 

labor  not  being  waived,  the  Question  then  arises 
as  to  the  amount  for  wbicn  the  lien  may  be 
foreclosed  in  the  present  action.  From  the  facts 
above  stated,  it  aivearB  that,  -when  the  suit 
was  institute,  four  payments,  totaling  the 
sum  of  $1,000,  were  past  due.  The  action, 
however,  sought  to  recover  $1,766,  the  total 
amount  of  the  debt  It  is  argued  that  failure 
to  meet  the  payments  as  they  became  due  caus- 
ed the  entire  debt  to  mature  and  become  at  once 
payable  notwithstanding  ^e  specifications  as 
to  the  times  of  payment,  out  this  contention 
cannot  t>e  sustained.  There  is  no  clause  in  the 
note  providing  that,  in  the  event  the  payments 
are  not  made  at  the  time  specified,  toe  whole 
sum  shall,  or  may  at  the  election  of  the  creditor, 
become  due  and  payable,  in  the  absence  ot 
which,  delinquency  as  to  certain  payments  does 
not  mature  the  entire  debt  In  Foxell  v. 
i  Fletcher,  87  N.  T.  476.  it  is  said :  *At  the  time 
tbis  action  was  commenced,  two  of  the  monthly 
installments  had  become  payable,  but  it  does 
not  follow  that  the  whole  debt  hod  become  due. 
The  debt  was,  by  the  agreement  and  in  con- 
sideration of  the  security  given,  changed  from 
one  payable  immediately  to  one  payable  in 
monthly  installments,  and  in  the  absence  ot  a 
stipulation  that,  on  default  in  the  payment  of 
any  of  these,  the  whole  should  become  due,  the 
plaintiffs  were  entitled  only  to  recover  the  in- 
stallments due  at  the  time  tn  the  commencement 
of  the  action,  niey  camot  uow  recover  more, 
without  taking  the  necessaty  steps  to  enable 
them  to  bring  in  installments  accruing  since 
the  conmiencemant  of  the  action.' " 

We  know  of  no  case,  and  certainly  none  Is 
cited,  to  the  effect  tttat  a  judgment  may  be 
had  for  a  debt  not  due.  In  this  case  it  ia 
plain  from  the  flndln^B  of  the  trial  court 
that  while  Uie  defendants  are  Indebted  to 
the  plalntUb  In  the  anm  of  $1,928.80,  yet  un- 
der the  terms  of  ih<eix  c<mtract  this  amount 
was  not  to  become  due  until  the  happening 
of  an  event  which,  so  far  as  the  record  Slunra, 
has  not  yet  transpired. 

[4]  It  la  apparoitly  claimed  by  the  respond- 
ents that  the  appellant  waa  entitled  to  retain 
20  per  cent  of  the  original  contract  prlce^ 
which  It  did  not  retain,  but  was  not  entltted 
to  retain  any  part  ot  the  amount  of  the  ex- 
tras furnished ;  and  that  the  amount  for  ex- 
tras ia  now  due.  But  we  think  the  contract 
is  not  susceptible  of  this  interpretation.  As 
stated  above,  the  contract  provides  for  alter- 
ations to  be  made  upon  the  order  of  the 
ardiltect  ^Dils  clearly  refers  to  extra  work 
to  be  done.  In  article  8  of  the  Ccmtract,  as 
quoted  above,  it  Is  stated  that  the  sum  to 
be  paid  by  the  owners  for  the  work  and  ma- 
terial shaU  be  $14,710,  "subject  to  additions 
and  deductions  as  therein  before  provided." 
This,  of  course,  refers  to  extras  which  may 
be  added  to,  or  which  may  be  deducted  from, 
the  contract  price.  The  20  per  cent  provid- 
ed for  refers  to  the  whole  work  under  the 
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a»tracL  It  is  conceded  that,  at  the  time  tbls 
action  was  brought,  the  defendants  were 
holding  less  than  20  per  cent  of  the  contract 
price  with  extras.  The  court  properly  found, 
therefore,  under  the  contract,  and  under  the 
conceded  tACta  In  the  case,  that  this  $1,928.- 
86  was  not  due;  and,  not  being  due,  It  fol- 
lows, as  a  matter  of  course,  that  Judgment 
should  not  liave  been  entered  therefor.  This 
being  true,  there  was  nothing  for  which  the 
court  could  enter  a  Judgment  The  case  Is 
like  one  where  a  building  bm  not  been  com- 
pleted and  a  part?  seeks  to  obtain  a  Judg- 
ment for  the  contract  price  when  the  work 
has  not  been  dona  Where  the  parties  have 
by  th^  agreement  made  some  a^  or  condi- 
ti<Hi  precedent  to  payment,  that  act  or  condi- 
tion must  be  fulfilled  before  the  payment  is 
du&  Boots  T.  Steinberg,  100  Mich.  134,  58 
W.  657;  Harmon  v.  Ashmead,  60  Cal.  439. 
We  are  satisfied  that  the  trial  court,  upon 
the  findings  made,  should  have  dismissed  the 
action. 

The  Judgment  is  therefore  rereraed. 

CROW.  C.  J.,  and  MAIN,  BLLIS,  and  FDti- 
LEBTON,  JJ.,  concur. 


CRANPORD  T.  O'SHEA.   (No.  12357.) 
(Sapreme  Court  of  Washington.   Jan.  11, 1916.) 

1.  APPSAi.  AND  Bbbob  (S  1050*)— Habkless 
EteBOS— AnuissiON  or  SIvidencb. 

There  being  other  independent  evidence  of 
MgUgence,  any  error  In  admission  of  evidence 
thereof,  which  would  in  all  probability  go  only  to 
the  quantum  of  damagea.  Is  not  sufficiently  prej- 
adicUl  to  require  reTersal;  affirmance  being, 
because  of  eMMsive  damages,  coDditioued  oa  re- 
mission of  part  of  recorery. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |i  loSOOOT,  «Ba^lB7. 
4166;  Dec  Dig.l  1(»0.*] 

2.  Appkax.  and  Bbbob  ({  1067*)— Habicubs 
ESROB— FAZLtrax  to  Inbibuot. 

FaUure,  in  anbmittlng  the  iMnies,  In  a  xuh 
practice  case  for  not  seasonably  discovering  and 
Betting  a  facture  of  the  femur  just  above  the 
kaee,  to  state  defendant's  contention  tbat  he 
knew  of  the  fracture,  but  could  not  beal  it  be- 
cause of  synovitis  of  the  knee  Joint  and  frac- 
tures Jost  above  the  ankle,  is  harmless ;  every 
future  of  the  defense,  as  well  as  plaintiff's 
cane,  having  been  prominently  and  sUltfuUy 
brought  out  daring  a  long  triaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4229 ;   Dec  Dig.  f  1007.*] 

3.  Phtsicianb  and  Susoeons  (S  18*)— Mai,- 
FBAcncB— Extent  or  Liabiutt. 

For  malpractice  in  treating  an  injury,  a 
surgeon  is  liable  only  for  results  from  his  negli- 
fence,  and  not  for  those  from  the  original  in- 
jury. 

[Ed.  Note.— For  other  case^  see  Physidana 
and  Surgeons,  Gent  Dig.  ||  34-41,  43-46,  48; 
Dec  Dig'  I  aS.*] 

4.  PbTBOZANS  and  SintGRONS  ({  18*>— Ual- 

pBAcncB— SlzcxflBivx  Daicaqks. 

A  verdict  of  $7,385  for  malpractice  in  not 
seasonably  setting  a  fracture  of  a  femur  A«J(f 
excessive  to  the  extent  of  $2,000. 

[Ed.  Note.— For  other  cases,  see '  PhysicianB 
and  Snrgeons,  Cent  Dig.  ||  S4-41,  48-46,  48; 
Dec  Dig.  lia*] 


Department  1.  Appeal  from  Superior 
Court,  Spokane  County ;  Bruce  Blake,  Judge. 

Action  by  Clara  E.  Cranford  against  John 
H.  O'Shaa.  Judgment  for  plalntiCT,  and  de- 
fendant appeals.  Affirmed  conditionally. 

See^  also^  7B  Wash.  33,  134  Pac  486. 

lAofA  S.  Gandy  and  OraT«a,  Klser  & 
GiaTes,  all  ot  SpcSune,  for  appellant  Att- 
wood  A.  Kirtiy  and  H.  M.  Stepliena,  both  of 
SpcAane^  for  leq^ondeat 

CHADWK^  J.  Appellant  Ip  a  surgeon, 
engaged  In  ttie  iwactloe  oC  his  pntfession.  He 
l8  sued  for  malpractice.  On  January  17, 
1910,  rewoodent  waa  injured  in  a  coasting 
acddent  Both  b<mes  of  one  at  her  lower 
UmbB  were  fractored  Just  above  the  uikle. 
The  fracture  Is  dmomlnated  by  the  medical 
witnesses  as  a  compound  comminuted  frac- 
ture. The  flesh  was  torn  and  the  hone  pro- 
truded. There  waa  also  a  simple  fracture 
<ff  a  nearly  square  breaking  of  the  femur  a 
short  distance  above  Uie  knee  Jdnt  Appel- 
lant was,  at  the  time  of  the  accident  sur- 
geon at  the  emergency  hospital,  and  gave  re* 
apondent  first  aid,  and  thereafter  treated  Iter 
for  4  or  5  weeks,  when  she  was  passed  to  the 
care  of  the  county  physician,  who  cared  for 
her  until  Dr.  Phy,  a  surgeon  of  her  own 
choosing,  took  charge  of  the  case. 

So  far  as  we  can  see,  the  fracture  of  the 
two  bones  In  the  lower  limb  waa  treated 
surgically,  and  but  for  an  infection  that  ap- 
peared 2  or  3  days  after  the  accident  &nd 
for  which  appellant  Is  not  shown  to  be  re- 
sponsible, respondent  would  have  recovered 
of  that  fracture  In  fz<»n  6  to  12  weeks.  The 
malpractice  is  alleged  to  lie  in  the  fact  tbat 
appellant  did  not  make  timely  discovery  of 
the  fracture  of  the  femur,  and  did  not  after 
discovery,  render  proper  and  skilled  service. 
On  February  2d  or  3d  X-ray  photographs 
were  taken,  l^ereafter  resi>ondent's  limb 
was  set  and  put  In  a  cast  It  so  continued 
until  aftar  the  case  passed  to  the  charge  ot 
the  succeeding  doctors.  After  several  months 
Dr.  Phy  had  X-ray  pictures  made,  and  it  waa 
found  that  the  fractured  femur  had  slipped 
out  of  place,  and  being  held  by  the  contract- 
ed muscles,  had  knit  or  formed  a  union. 
This  union  was  broken  up  by  Dr.  Phy,  who 
cut  tile  two  ends,  slightly  shortening  the 
length  of  the  two  pieces,  which  he  held  In 
place  by  plates  riveted  Into  the  bones.  The 
limb  is  now  straight  instead  of  bowed  out 
as  It  had  been,  and,  but  for  the  shortening 
and  a  slight  probability  of  future  trouble, 
is  what  Is  called  a  good  recovery.  Appel- 
lant insists,  that  he  knew  of  the  fracture  of 
the  femur ;  that  he  discovered  It  at  the  time 
he  first  examined  the  patient ;  that  be  could 
not  hare  failed  to  see  It  as  ft  wns  "laid  out 
before  him."  In  this  he  Is  corroborated  by 
the  assisting  surgeon  and  by  the  surgical 
nurse  who  was  present  But  the  Jury  believ- 
ed the  respondeat  and  her  mother,  who  tee* 
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tifled  tbat  appellant  did  not  examine  or  give 
an^  attention  to  the  upper  fracture,  altbou^h 
respondent  eontinnously  complained  of  the 
pain  and  suffering  sbe  endured  at  the  place 
of  the  fracture.  Ap[)ellant'8  version  Is  that 
the  lower  fracture  was  the  important  thing ; 
that  the  knee  became  Immediately  swollen, 
and  that  a  synovitis  of  the  bnee  Joint  devel- 
oped ;  that,  because  of  the  swelling  and  syno- 
vitis, he  could  not  set  the  bone  at  the  time 
by  ordinary  methods,  nor  could  he  attach 
a  weight  to  the  limb  to  hold  the  fractured 
bones  In  place  because  of  the  fracture  and 
lacerations  below  the  knee.  Bespondent's 
prcbent  condition  Is:  The  upper  fracture  has 
made  a  good  recovery;  the  lower  fracture, 
after  an  operation  In  which  the  bones  were 
cut  and  reunited,  has  healed;  the  limb  is 
shorter  than  the  other  from  1%  to  inches, 
aa  variously  estimated  by  the  witnesses; 
she  walks  with,  and  beara  most  of  her  weight 
rm,  a  cane  which  she  carries  at  her  blp; 
she  can  walk  without  help,  thougb  she  can 
walk  better  with  assistance;  sbe  was  bed- 
ridden for  many  months,  and  has  suffered 
and  stUl  suffers  acute  pain;  her  knee  is 
slightly  larger  than  Its  companion,  and  she 
cannot  bend  her  ankle  up,  although  she  can 
bend  it  down,  so  tbat  when  going  upstairs 
she  has  to  carry  the  Injured  limb  after  the 
other.  Respondent  asks  for  damages  for 
pain  and  suffering.  It  Is  not  shown  that  she 
lost  any  earning  time  or  wages  on  account  of 
the  injury.  The  case  was  here  on  defmd- 
ant's  appeal,  76  Wash.  SS,  134  Paa  486,  and 
was  reversed  and  remanded  for  a  new  tilal, 
with  the  same  result,  except  fliat  the  Jniy 
substituted  the  sum  of  $7,886  fOr  the  ¥5,000 
allowed  on  the  former  trial. 

[1,2]  It  Is  urged  that  the  court  erred  in 
allowing  evidence  to  be  received  tendli^  to 
show  that  appellant  was  negligent  in  that  be 
did  not  have  X-ray  pictures  taken  at  the 
time  or  shortly  after  the  case  came  under 
his  notice;  that  the  court  did  not  properly 
Instruct  upon  this  feature  of  the  case,  and 
tbat  the  court  erred  in  submitting  the  Issues 
to  the  Jnry,  in  that  be  failed  to  state  appel- 
lant's contention  that  be  knew  of  the  fractur- 
ed femur,  bat  could  not  heal  it,  because  of 
the  synovitis  of  the  knee  Joint  and  the  con- 
dition of  the  lower  fracture.  As  for  the  first 
contention,  we  think  It  would  have  been  better 
if  the  court  had  sustained  appellant's  objec- 
tions and  had  given  his  requested  instruc- 
tions, but,  as  there  is  Independent  evidence 
of  negligence,  and  the  testimony  would  In 
all  human  probability  go  only  to  the  quantum 
of  damages,  we  have  decided,  In  view  of  the 
conclusion  we  have  rcnched,  to  treat  the  act 
and  refusal  of  the  court  as  not  sufllclently 
prejudicial  to  Justify  a  third  trial  of  the 
case.  As  for  the  Inst  contention,  the  ease 
wont  to  the  Jury  after  a  long  trial.  Every 
feature  of  rpsiiotidont's  case,  as  well  as  the 
defense,  was  prominently  and  skillfully 
brought  out    We  cannot  believe  the  Jviy 


were  unmlndfol  of,  or  failed  to  consider,  ap- 
pellant's case.    In  this  reflpeet  we  find  no 

errtH*. 

[3,  4]  This  brings  ns  to  the  real  contention: 
Are  the  damages  awarded  excessive?  It  is 
fundamental  that  a  doctor  who  is  called  to 
treat  an  injured  person  cannot  be  held  to 
answer  for  the  suffering  caused  by  the  origi- 
nal injury,  but  only  for  the  suffering  caused 
by  his  own  negligent  acts.  Taylor  v.  Kldd, 
72  Wash.  18,  129  Pac.  406;  Rice  v.  Puget 
Sound,  etc.,  Co.;  141  Pac.  191.  The  theory 
being  evident,  the  original  Injury,  in  so  far  as 
the  attending  surgeon  is  concerned,  is  as  If 
it  were  self-inflicted.  All  hurts  requiring  sur- 
gical care  are  presumptively  painful  and  tor- 
menting. It  can  be  judicially  noticed  that  a 
compound  fracture  of  the  lower  limb  and  a 
fracture  of  the  femur  are  painful  hurts,  and 
win  occasion  long  suffering,  although  treat- 
ed with  the  best  of  surgical  skilL  In  the  in- 
stant case  appellant  is  not  responsible  for 
the  orlglnnl  injury,  or  the  Infection  i^oh 
prolonged  the  healing  of  the  lower  fracture 
Indefinitely  and  .which  made  a  surgical  opera- 
tion upon  it  necessary,  or  for  the  6  to  12 
weeks  of  confinement  during  which  the  bones 
might  have  knit  under  the  most  skillful  treat- 
ment had  there  been  no  Infection.  In  fact, 
the  negligence  of  wtdcb  the  Jury  found  ap- 
pellant guilty  cannot  be  made  to  extend  be- 
yond his  treatment,  or,  as  It  is  found,  his  lack 
of  treatment,  of  the  fractured  femur,  which, 
barring  tile  alight  shortening  of  the  limb 
made  necessary  to  aanare  the  bones,  Is  a  fiiir 
recorery,  and  the  added  pain  and  suffering. 
Considering  recoveries  in  cases  where  the  in- 
juries were  of  like  nature,  and  for  which  the 
party  diarged  was  solely  responsibly  we  are 
constrained  to  believe  tiiat  the  Jury,  In  pity 
for  the  respondent,  visited  tiie  whole  conse- 
quence of  her  hnrta  and  suffering  upon  the 
appellant,  wlQiont  af^redatlng  Oie  demand 
of  the  law  that  respondent  bear  her  sbare  of 
the  misfortune  which  angry  diance  threw 
over  the  unlucky  parties  to  this  at^ton. 
Mueller  t.  Washington  Water  Power  Co.,  66 
Wash.  600,  106  Pac:  470,  Is.  in  so  tftr  as  the 
consequences  of  the  injury  are  concerned — an 
injury  for  which  defendant  wab  responsible — 
most  like  this  case.  We  there  allowed  a  re- 
covery of  $5,000.  It  has  seemed  to  us  that 
a  recovery  of  more  thnn  $5,385  la  not  Justi- 
fied by  the  record  In  tills  case. 

A  motion  for  a  new  trial  was  taken  under 
advisement  by  the  trial  judge,  after  saying: 
"To  tell  you  the  truth,  Mr.  Stephens,  the 
girl  Is  fortunate  to  be  alive  with  any  kind  of 
a  leg."  After  reading  the  case  of  Froman  T. 
Ayars,  42  Wash.  385,  85  Pac.  14,  In  connection 
with  the  Mueller  Case,  the  court  allowed  the 
verdict  to  stand.  The  opinion  in  the  Froman 
Case  admits  that  a  verdict  "manifestly  too 
large"  should  be  reduced.  The  surgeon  was 
there  charged,  and  the  Jury  found,  tbat  but 
for  the  malpractice  the  plaintiff  would  not 
have  lost  bla  foot  by  amputation.  Jl  liffe  er- 
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{KCtancT  and  the  earning  power  of  a  oommcai 
laborw  were  prored.  Tbe  holding  of  this 
coart  was  rested  on  that  circnmBtatice.  "To 
pass  through  26  years  of  life  without  a  toot 
id  a  condition  that  we  may  assume  no  man, 
however  humble  his  occupation,  would  be 
willing  to  accept  for  9S.000."  said  the  court 

We  have  not  ovorlooked  the  contention 
tbat,  when  the  trial  Judge  has  rsCused  to  re- 
duce the  verdict,  we  will  not,  and  the  cases 
dted  to  sustain  it.  In  the  cases  relied  on  the 
party  charged  was  primarily  responsible,  the 
testimony  conflicting,  and  we  could  not  say, 
nor  would  we  say  If  this  case  were  against 
wie  reflponstble  for  the  original  hurt,  that 
the  verdict  is  too  lai^;  t>ut  bearing,  as  she 
must,  her  own  share  of  the  attendant  and 
consequent  suffering,  we  think  respondent, 
who  can  daim  no  more  than  compensatloD, 
should  remit  |2,000  of  her  recovery  or  take 
a  new  triaL  It  is  our  Judgment  that  the  Jury 
was  moved  by  the  passion  of  sympathy  for 
respoDdent,  and  possibly  by  the  passion  of 
prejudice  i^ainst  appellant 

If  the  respondent  will,  within  80  days  after 
the  remittitur  In  tbls  case  goes  down,  remit 
¥2,000  of  her  Judgment,  and  consent  to  the 
entry  of  a  Judgment  for  fS,3S5,  the  Judg- 
ment will  be  affirmed ;  otherwise  a  new  trial 
win  be  awarded. 

CROW,  a  3.,  and  PARKER,  GOSD,  and 
UORRIS,  JJ.,  concur. 


STATE  V.  STEEI/B.    (No.  12177.) 
(Supreme  Court  of  WashingtoD.   Jan.  8,  lOlS.) 

1.  Baps  (fi  84»)— iHDicnmNT— SumoMMOT— 

"ASSAUi;!  IN  THE  SBCOND  DbOBEE." 

Rem.  A  Bat  Code,  i  2414,  declares  that 
tn  aBsanlt  under  circumstances  not  amounting 
to  an  assault  in  the  first  degree,  if  made  with 
intrat  to  commit  a  felony,  is  an  assault  in  the 
second  degree.  Ad  indictment  charged  that  ac- 
cnied  assaulted  prosecutrix  with  intent  to  rape, 
which  offense  is  made  a  felony  by  section 
Held,  that  the  indictment  was  snHicient  to 
^t^e  an  assault  in  the  second  degree. 

[Ed.  >'ote.— For  other  cases,  see  Rape,  C«nt 
Dis.  H  37-41 ;  Dec.  Dig.  {  34.* 

For  other  definitions,  see  Words  and  Phrases, 
Urst  and  Second  Scviee,  Assault  in  the  Second 
Degree.] 

2.  iNDIOnOBITT  AND  InTOSUATION  (t  189*)— 

Inclddkd  Offenses  —  DsasEBa  —  "Assault 

IN  THE  TniBD  DeQBEE." 

An  Indictment  charging  assault  with  intent 
to  commit  a  felony,  which  is  one  in  the  second 
degree,  will  sustain  a  conviction  of  assault  In 
tiie  third  degree,  under  Rem.  &  Bal.  Code,  { 
2415,  defining  an  "assault  in  the  third  degree" 
as  one  not  amounting  to  an  assault  in  Mtber 
toe  first  or  second  degrees. 

[Bd.  Note.—For  other  cases,  see  Indictment 
attd  Information,  Gent  Dig.  gf  082-006 :  Dec. 
Dig.  S  189.* 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Assault  in  the  Third  Degree.] 

Department  2.  Api>eal  from  Superior 
Court  King  County ;  Mitchell  Gilliam,  Judge. 


Stewart  Steele  was  convicted  of  assault  in 
the  third  degree  and  he  appeals.  Affirmed. 

John  Stringer  and  George  F.  Hannan,  both 
of  Seattle,  for  appellant  John  F.  Murphy 
and  Robt  H.  Evans,  bolli  of  Seattle,  for  the 
Stata 

MAIN,  J.  The  defendant  in  ttiis  case  was 
charged  by  the  Information  with  the  crime 
of  assault  In  the  second  degree.  By  the  ver- 
dict of  tbe  Jury  he  was  found  guilty  of  as- 
sault In  the  third  degree.  From  the  Judg- 
ment entered  upon  this  verdict,  the  appeal  is 
prosecuted. 

[1]  The  information,  after  reciting  that 
the  defendant  was  accused  of  the  crime  of 
assault  in  the  second  degree,  continued  as 
follows: 

"He,  said  Stewart  Steele,  in  the  county  of 
King,  state  of  Washington,  on  the  19th  day  of 
February,  1914.  did  then  and  there  willfully, 
unlawfully,  and  feloniousl^r  make  an  assault  up- 
on the  person  of  one  Camila  Casaleri,  a  female 
person,  with  intent  then  and  there  to  commit  a 
felony,  to  wit,  rape,  upon  said  Camila  CasalerL 
Contrary  to  the  statute  In  such  ease  made  and 
provideo,  and  against  the  peace  and  dignity  of 
the  state  of  Washington." 

The  only  question  here  for  determioation 
is  whether  the  Information  charges  a  crime. 

Section  2418,  Rem.  &  Bal.  Code,  provides 
wbat  shall  constitute  an  assault  in  the  first 
degree.  Section  2414  defines  the  crime  of  as- 
sault in  the  seoond  degree.  Section  2415 
provides  that  every  person  who  shall  commit 
an  assault,  without  amounting  to  an  assault 
In  either  the  first  or  the  second  degrees,  shall 
be  guilty  of  an  assault  in  tbe  third  d^ree. 
The  information  is  laid  under  sobdivl^on  6 
of  section  2414,  which  provides  that: 

"Every  person  who^  under  drcumstances  not 
amountuiK  to  assault  in  tbs  first  degree, 
*  *  *  shall  assault  another  with  intent  to 
commit  a  felony  •  •  •  shall  be  guilty  of  as- 
sault in  the  second  degree.  •  •  • '* 

The  section  concludes  by  fixing  tbe  penalty. 
Under  section  2435,  Rem.  &  Bal.  Code,  the 
crime  of  rape  is  a  felony.  That  the  informa- 
tion was  suffident  to  charge  an  assault  in 
the  second  degi'ee  is  a  question  hardly  open 
to  debate.  While  this  is  not  formally  ad- 
mitted, It  does  not  seem  to  be  seriouUy  con- 
troverted. 

[2]  But  it  is  contended  that  since  the  ap- 
pellant was  convicted  of  assault  in  the  third 
degree,  and  the  Information  does  not  charge 
that  degree  of  crime,  It  is  Insufficient.  In 
this  we  cannot  concur.  The  information,  be- 
ing sufficient  to  charge  an  assault  in  the  sec- 
ond degree,  would  sustain  a  conviction  for 
the  lesser  crime  of  assault  In  the  third  de- 
gree. 

It  Is  argued,  however,  that  under  the  doc- 
trine announced  in  State  v.  Heath,  67  Wash. 
246,  100  Pac.  756,  the  information  Is  insuffl- 
dent.  In  that  case  tbe  defendant  was 
charged  with  the  crime  of  assault  with  a 
deadly  weapon  with  Intent  to  Inflict  bodily 
injury.   Upon  motion  of  the  prosecuting  at- 
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tomer,  Uie  chaise  waa  reduced  to  that  of  an 
assault.  No  change,  however,  was  made  in 
the  complaint  Neither  was  a  sabseqnent 
complaint  or  Information  filed.  The  defend- 
ant waa  convicted  in  the  Justice  court  by  a 
Jury,  and  appealed  to  the  superior  court, 
where  he  was  again  convicted.  Th&t  case  Is 
distinguishable  from  the  present  in  this: 
There  the  gravamen  of  the  offense  for  which 
the  defendant  was  tried  in  both  courts  was 
that  of  an  assault.  Here  the  gravamen  of 
the  offense  was  the  "Intent  to  commit  a  fel- 
ony," to  wit,  the  crime  of  rape.  As  already 
stated,  the  information  being  sufficient  to 
charge  the  crime  of  assault  In  the  second  de- 
gree, it  would  sustain  a  conviction  for  the 
lesser  crime  of  assault  In  the  third  degree. 
To  hold  that  it  waa  necessary  to  define  the 
crime  of  assault  in  the  third  degree  in  the 
information  charging  an  assault  with  Intent 
to  commit  a  felony,  in  order  to  sustain  a  con- 
victioQ  of  simple  assault,  would  be  to  extend 
the  doctrine  of  the  Heath  Case.  This  we 
think  should  not  be  done. 
The  Judgment  will  be  affirmed. 

CROW,  C.  J.,  and  MOUNT,  FULLBIU 
TON,  and  ELUS,  33.,  concur. 


HAKBICAN  T.  SEINNBB  et  ox.  (No.  121S4.) 
(Supreme  Court  of  Washington.  Jan.  1«,  1»16.) 

1.  EviDBNCB  (I  419*)  — Parol  Etidbnce  — 
Weittek  Contbaot  —  HoBxaAOEB  —  Past 

CON9tDBBATION. 

Where  a  mortgage  on  real  property  bound 
the  mortgagor  to  pay  taxes  and  asseasments,  to- 
gether with  premiums  for  ioauraoce  for  tbe  ben- 
efit of  the  mortgage^  and  declared  that  on  a 
failure  to  perform  tlie  mortgagee  might  declare 
the  whole  debt  due  and  foreclose,  parol  evidence 
was  admissible  to  show  that  at  tbe  time  the 
mortgage  and  note  were  executed  it  was  orally 
agreed  that  the  morteagee  shonld  pay  a  t^tain 
street  assessment  and  the  premiums  on  certain 
polides  as  a  part  of  the  conalderatloD  for  the 
mortgage,  and  that  such  sum  should  be  repaid 
by  the  mortgagors  when  the  first  interest  note 
matured. 

[Ed.  Note. — For  other  cases,  see  Bvidence, 
Gent.  Dig.  H  1912-1928 ;  Dec.  Dig.  {  41U.*] 

2.  MOBTGAOBe  (I  401*)— FOEBCLOSUBB— MATU- 
BITT  or  DiBT. 

Where  a  mortgage  provided  that  tiie  mort- 
gagor should  pay  assessments,  taxes,  and  premi- 
ums on  policies,  but  the  mortgagee  orally  agreed 
to  pay  an  existing  street  assessment  and  the 
premiums  on  certain  polldw  due  when  the  mort- 
gage was  executed,  he  could  not  declare  the 
whole  debt  due  and  foreclose  under  an  option 
contained  in  the  mortgage  because  of  the  mort- 
gagor's failure  to  pay  such  assessment  and  pre- 
miums. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  116(^1166. 1208, 1209;  Dec.  Dig. 
i  401.*3 

Department  2.  Ain>eal  from  Superior 
Court,  Spokane  County;  W,  H.  Ja(^son, 
Judge. 

Action  by  Henry  Harblcan  against  WllUam 


N.  Skinner  and  wife.  Judgment  for  plain- 
tiff, and  defendantB  appeal.  Berened  and 

dismissed. 

Belden  &  Loaey,  of  Spokane,  for  appellants. 
Cordlner  ft  Cordlner,  of  Spokane  for  re- 
spondent 

MOUNT,  J.  This  1b  an  action  to  foreclose 
a  mortgaga  for  fS,000  upon  certain  real  es- 
tate in  Spokane  county.  Upon  a  trial  of  the 
issues  made  by  the  pleadings  the  court  en- 
tered a  decree  of  foreclosure.  The  defend- 
ants have  appealed. 

It  appears  that  on  April  20,  191S,  the  note 
and  mortgage  In  this  case  were  executed  by 
the  appellants.   The  mortgage  provides: 

"The  mortgagors  agree,  during  the  contina- 
ance  of  ttaia  mortgage,  to  pay  ail  taxes  and  as- 
sosiimeDts  levied  and  asuessed  upon  said  prem- 
ises and  upon  this  mortgage  or  upon  the  debt 
hereby  secured  at  least  ten  days  before  delin- 
quency ;  to  keep  the  premises  free  from  all  in- 
cumbrances ;  not  to  commit  or  suffer  wa^ 
thereon ;  to  complete  all  buildings  In  course  of 
construction  or  about  to  be  constructed  tberecm 
within  six  months  fnnn  date  iiereof;  to  keep 
all  buildings  thereon  in  good  repair  and  contin- 
,uou8ly  insured  in  a  company  to  be  named  by 
the  mortgagee  In  a  sum  not  less  than  ¥5,0UU, 
loss  payable  to  mortgagee,  and  to  deliver  all 
policies  of  insoranoe  to  the  mortgagee.  Shonld 
the  mortgagors  fail  to  keep  any  of  the  fore- 
going covenants,  then  the  morbgagee  may  at  his 
option  carry  oat  the  same,  and  aU  expenditures 
therefor  shall  draw  interest  until  repaid  at  the 
rate  of  twelve  per  cent  per  annum,  be  repayable 
by  the  mortgagors  on  demand,  and  shall  be  se- 
cured by  this  mortgage.  Time  is  materiel  and 
of  the  essence  hereof,  and  if  default  be  made  in 
the  payment  of  any  of  the  sums  hereby  secured, 
or  in  any  of  the  covenants  her^  contained, 
then,  in  such  or  either  of  said  cases,  the  balance 
of  unpaid  principal  with  accrued  interest,  and 
all  other  indebtedness  hereby  secured,  shall  at 
the  election  of  the  mortgagee  become  immedi- 
ately due,  without  notice  and  this  mortgage  may 
be  foreclosed.** 

The  note  which  waa  aecured  by  the  mort- 
gage was  a  coupon  note,  to  which  were  at- 
tached ten  coupons  tor  $200  eadi,  all  dafled 
April  29, 1913.  The  first  coupon  by  Ita  terms 
became  doe  and  payable  on  October  29, 191S. 
The  note  provided  that: 

"In  case  of  tbe  failure  to  perform  any  of  the 
covenants  contained  in  the  mortgage  securing 
this  note,  thereupon  the  said  principal  sum  and 
coup9ns  shall  immediately  become  wboUy  doe 
and  payable  without  further  notice." 

The  complaint  alleged  that  the  mortgagors 
had  failed  to  pay  an  assessment  levied 
agalost  the  premises,  and  had  failed  to  pay 
the  premiums  upon  an  insurance  policy,  and, 
for  that  reason,  the  respondent  declared  the 
principal  sum  together  with  Interest  there<m 
due.  The  action  was  begun  on  August  18, 
1913,  less  than  four  months  after  (be  making 
of  the  note  and  mortgage.  TbB  principal  de- 
fense was.  In  substance,  that  at  the  time  tbe 
notes  and  mortgage  were  executed  it  was 
agreed  between  the  parties  that  the  respond- 
ent would  pay  a  street  grade  assessment  and 
the  taxes  then  doe  upon  the  pn^ierty,  ad 
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wouW  pny  tbe  necees&ry  premiums  upon  In- 
surance policies  which  were  to  be  transferred 
to  the  respondent.  Those  were  the  Items 
wUdi  the  leepondmt  claimed  shoold  have 
been  paid  by  the  appellants,  and  because  ot 
tbelr  nonpayment  the  retywndent  claimed  the 
richt  to  declare  tlie  whole  debt  due.  Upon 
ilie  trial  of  tlie  case,  when  Uie  appellants 
attempted  to  prove  this  defense,  an  objec- 
tion was  made  upon  the  ground  that  this  was 
an  attempt  to  contradict  the  terms  of  the 
mortgage.  The  trial  Judge  expressed  the 
opinion  that  this  objection  was  well  taken, 
but  overruled  the  objection  and  heard  the 
evidence.  At  the  conclusion  of  the  case  the 
court  disregarded  this  testimony  for  the  rea- 
son that  in  his  opinion  it  tended  to  vary  and 
contradict  the  terms  of  the  mortgage,  and 
for  that  reason  refused  to  consider  it  or 
mske  any  finding  thereon.  The  only  Ques- 
tion in  this  case  Is  whether  this  defense  can 
be  proved. 

The  testimony  to  clearly  sufficient  to  show 
that  the  oral  agreement  was  entered  Into  at 
the  time  the  mortgage  was  made,  as  con- 
tended for  by  the  appellants.  We  think  the 
evidence  very  clearly  shows  that  there  was 
a  street  assessment  due  npon  the  property  at 
the  time  the  mortgage  was  made,  and  the  evi- 
dnce  very  clearly  shows  that  the  parties  to 
the  mortgage  discussed  this  fact.  They  also 
discussed  the  payment  of  the  necessary  pre- 
miums for  the  Insurance  policies.  The  plain- 
tiff testified  that  no  other  agreement  was 
made  than  that  contained  in  the  mortgage. 
The  great  weight  of  the  evidence  is  to  the 
effect  that  at  the  time  the  mortgage  and  note 
were  executed  the  respondent  agreed  to  pay 
this  street  assessment,  and  also  the  premiums 
upon  the  Insurance  pollclee,  and  that  these 
sums  should  be  repaid  by  the  mortgagors  at 
the  time  the  first  coupon  note  matured.  We 
are  satisfied  from  the  whole  evidence  that 
this  was  a  part  of  the  consideration  for  the 
execution  of  the  note  and  mortgage. 

[1]  The  rule  is  well  settled  In  this  state 
that  the  real  consideration  for  a  mortgage  or 
for  a  deed  may  be  proved  by  parol  testimony. 
In  the  case  of  Windsor  v.  St.  Paul,  etc.,  R. 
Co.,  37  Wash,  168,  78  Pac  613,  8  Ann.  Oafl. 
62,  we  held  that,  while  the  terms  of  a  written 
contract  may  not  be  varied  by  parol,  it  is 
competent  to  show  that  at  the  time  of  mak- 
ing a  contract  there  was  a  collateral  oral 
agreement  to  the  effect  that  certain  fences 
and  guards  were  to  be  built  and  maintained 
by  the  company  as  a  part  of  the  considera- 
tion for  the  sale,  and  that  oral  testimony  Is 
competent  to  show  a  consideration  additional 
to  tiiat  expressed  In  the  contract  At  page 
161  of  37  Wash.,  at  page  614  of  79  Pac.  (3 
Ann.  Cas.  62),  quoting  from  Kickland  T.  Men- 
asha  Wooden  Ware  Co.,  68  Wis.  34, 81  N.  W. 
471,  00  Am.  Bep  831,  we  said : 

"It  seems  to  be  well  settled  that  It  is  compe- 
tent to  prove  by  parol  what  the  real  considera- 
tion agreed  to  be  paid  was.  and  to  show  that 
the  sam^  or  some  part  ot  1^  remains  unpaid. 


though  not  tiiereby  to  impeach  the  title  convey- 
ed by  the  deed.*' 

And  in  anotlng  from  Shephard  t.  Idttle,  14 
Johns.  (N.  T.)  210,  we  said: 

"Although  you  cannot,  bf  parol,  substantially 
vary  or  contradict  a  written  contract,  yet  these 
prindplea  are  inapplicable  •  •  •  where  the 
payment  or  amount  of  the  consideration  becomes 
a  material  inquiry." 

And  in  Van  Lebh  t.  Horse,  16  Wash.  21S, 
47  Pac  435,  we  said,  quoting  from  Quarles  v. 
Qnarles,  4  Mass.  680: 

"The  principle  is,  I  think,  most  clearly  estab- 
lished that,  when  one  consideration  is  expressed 
in  a  deed,  any  other  consideration  consistent 
with  it  may  l>e  averred  and  proved." 

And  In  Ordway  v.  Downey,  18  Wash.  412, 
51  Pac.  1047,  52  Pac.  228,  63  Am.  St.  Eep. 
892,  we  said,  quoting  from  Strohauer  v.  Volte, 
42  Mich.  444,  4  N.  W.  161: 

"The  consideration  recited  In  the  deed  is  for 
the  purpose  merely  of  giving  it  effect  as  a  con- 
veyance, and  that  for  any  other  purpose  parol 
evidence  may  be  given  to  show  that  the  real  con- 
sideration  was  greater  or  less  tban  the  sum 
named'— per  CooTey,  J.,  in  Strohauer  v.  Volts, 
supra.  And  that  great  judge  adds  that  the  cases 
holding*  this  view  'are  not  •  •  •  out  of  har- 
mony with  the  general  rule  which  excludes  parol 
evidence  to  control  writings.'  '* 

See,  also,  Menasha  Wooden  Ware  Co.  t. 
Nelson,  63  Wash.  160,  101  Pac.  720. 

[2]  We  are  satisfied  that  this  is  the  correct 
rule.  It  Is  plain  from  the  evidence  In  this 
case  that  at  the  time  this  note  and  mortgage 
were  made  the  fact  was  discussed  that  the 
street  assessment  against  part  of  the  proper- 
ty was  then  due  if  not  delinquent  r  It  was 
agreed  that  it  would  be  necessary  to  have 
certain  Insurance  policies  which  were  then 
upon  the  property  transferred  to  the  mort- 
gagee; and  we  think  the  evidence  is  suffi- 
cient to  Justify  the  conclusion  that  the  mort> 
gagee  agreed  that  he  would  pay  these  itenu 
as  a  part  of  the  consideratiou  for  the  note 
and  mortgage,  and  that  the  amount  of  these 
items  should  draw  Interest  at  the  rate  of  12 
per  cent  per  annum  until  the  first  coupon 
note  became  due  six  months  thereafter.  As 
stated  above,  the  mortgage  provides  that: 

"Should  the  mortgagors  fail  to  keep  any  of  the 
forcing  covenants,  Qtva  the  mortgagee  may  at 
his  option  carry  out  the  same,  and  all  expendi- 
tures therefor  shall  draw  Interest  until  repaid 
at  the  rate  of  twelve  per  cent  per  annum."^ 

Inst^Ml  of  contradicting  the  terms  of  Qie 
mortgage,  we  think  it  is  plain  that  this  was 
not  only  a  part  consideration  for  the  note 
and  mortgage,  but  that  the  clause  last  quoted 
authorized  Uie  mortgagee  at  that  time  to  ex- 
erdse  the  option  of  paying  these  items.  If 
be  agreed  to  do  so  as  a  part  ot  the  consider- 
ation, be  could  not  before  the  date  the  first 
coupon  becanie  due  claim  that  the  mortgagors 
had  violated  any  of  the  terms  of  the  mort- 
gage or  of  the  note  by  not  paying  these  Items. 

We  are  sadsfled  therefore  that  at  the  time 
the  mortgage  foreclosure  suit  was  instituted, 
the  debt  was  not  due  and  the  mortgagee  was 
not  authorized  to  declare  Qie  whole  debt  due, 
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or  any  part  of  It  This  bdng  true,  the  court 
should  hare  dlsmtBsed  the  action. 

The  Judgment  of  the  trial  court  la  there- 
fore reversed,  and  the  cause  dismissed. 

CROW,  C.  J.,  and  MAIN,  BLLI8.  and  FUL- 
liERTON.  JJ.,  concur. 


LB  CLAIRE  T.  WASHINGTON  WATER 
POWER  CO.    (No.  11256.) 
(Supreme  Court  of  Washlncton.  Jan.  12. 191S.) 

1.  Uasteb  and  Sestant  (I  280*)— Injitby  to 
Sebvant— AssnHPTioR  or  Risk— Evidenck. 

ETidence,  in  an  action  against  master  for 
death  of  servant,  held  to  show  that  the  danger  In 
the  work  of  osing  a  boat  above  a  dam  was  open 
and  apparent  to  the  employ^. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Big.  Si  981-^86;  Dec.  Dig.  { 
280.*1 

2.  Master  and  Sebtant  (i  219*)— Durr  ot 
Master— Safe  Place  to  Wobk— AsstniP- 

TioM  OF  Risk. 

A  master  is  under  the  duty  to  furnish  bis 
servant  a  safe  place  to  worfa,  subject  to  the  qual- 
ification that  if  the  place  Is  evidently  and  pat- 
ently unsafe,  the  aervant  assumes  the  risk  by 
working  there,  if  he  Is  of  mature  years. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f§  610-624;  Dec.  Dig.  { 
219.*] 

3.  Master  and  Bebtakt  (I  280*)— Ivjubt  to 

Servakt— Danger  op  Emplotuent— Evi- 
dence:. 

Evidence  held  insufflcient  to  show  that  an 
employ^  was  unfamiliar  with  the  dangers  of  his 
employment 

[Ed.  Note^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  981-986;  Dec.  Dig.  $ 
280.*] 

4.  Master  and  Servant  (§  219*)— Ikjust  to 
Servant— AssuuPTioN  of  Risk. 

Where  an  employ^  of  mature  years  under- 
takes to  work  about  a  dam,  obviously  and  open- 
ly a  work  of  some  danger,  he  represents,  even 
in  absence  of  expreRS  words  to  the  effect,  that 
he  is  sufficiently  skilled  in  such  service,  and  the 
«nployer  is  not  liable  few  hii  death  or  Injury  oc- 
cnriing  in  the  natural  course  oil  sodi  danger- 
ous employment 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S|  610-024;  Dec.  Dig.  { 
219.*1 

5.  Master  and  Servant  {g  276*)- Dutt  of 
Master- Safe  Tools- Evidence. 

Evidence  held  insutHcient  to  show  that  a 
boat  furnished  servant  by  his  employer  was  a 
dangerous  instrument  wherewith  to  work. 

[Ed.  Note. — For  other  caaes,  see  Master  and 
Servant  Cent.  Dig.  «  950-952,  954,  959,  970, 
976;  Dec.  Dig.  |^6.*] 

6.  Marteb  and  Servant  (8f  101, 102*)— Duty 
OF  Master— Safe  Tools. 

An  employer  complies  with  his  duty  to  fnr- 
nieh  his  servants  with  safe  tools  to  work  with, 
when  he  exercises  reasonable  and  ordinary  care 
in  their  selection,  or  furnishes  such  tools  as  are 
in  common  use  and  without  radical  defects  pe- 
culiar to  themselves. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Sen-ant  Cent.  Dig.  5S  ISn,  171,  174,  17S-1S4, 
If)2;  Dec.  Dig.  §§  101,  102.*] 

7.  Master  and  Servant  (8  107*)— Ddtt  of 
Martf.r— Safe  Tools. 

No  nptrligeoce  can  be  Imptited  to  employ- 
er, simply  because  the  boat  furnished  his  serv- 


ant to  work  wltb  about  a  dam,  has  not  Its 
oarlocks  fastened  in  their  sockets,  where  his 
boat  in  that  regard  Is  equipped  in  the  usual  and 
ordinary  manner. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  «  109-202,  212,  264,  265; 
Dec  Di.  S  107.*r 

8.  Masteb  and  Servant  ({  276*)— Injvbt  to 
Servant— Proximate  OATisE—EriDBMCB. 
Evidence,  in  a  suit  by  servant's  widov 
against  his  employer,  Md  totally  insufficient  to 
show  Chat  the  accident  was  caused  by  the  rapid 
flow  of  a  river,  making  an  oarlock  come  out  of 
its  socket 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant,  Cent  Dig.  ||  960-^{s2,  964,  969,  970. 
976;  Dec  Dig.  |276.*1 

Department  2.  Appeal  from  Superior 
Court,  Lincoln  County;  F.  K.  P.  Baske. 
Judge. 

Action  by  Bertha  Le  Claire  against  the 
Washington  "Water  Power  Company.  Judg- 
ment for  the  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded,  with  InstructioDS 
to  dismis& 

Post,  Avery  &  Biggins,  of  Spokane,  for 
appellant  Martin  &  Wilson,  of  DaTrapwt, 
and  Harry  A.  Rhodes  and  Arthur  W.  Davis, 
both  of  Spokane,  fbr  respondent 

FUIXBRTON,  J.  On  July  19,  1910,  the 
appellant  the  Washington  Water  Power 
Company,  was  engaged  in  constructing  a 
dam  for  a  power  site  across  the  Spokane 
river  at  a  place  thereon  called  Little  trails. 
The  dam  as  constructed  extended  from  the 
east  bank  of  the  str^m  westerly  for  a  dis- 
tance of  some  180  feet  whence  it  turned  at  a 
right  angle  to  the  south  for  a  distance  of 
about  1,000  feet  to  the  west  bank  of  the  river 
where  the  power  house  vvas  situated.  The 
main  current  of  the  stream  struck  the  dam 
at  its  shorter  arm,  from  whence  It  was  di- 
verted around  the  comer  of  the  dam  to  the 
longer  arm,  where  a  channel  had  been  form- 
ed of  practically  uniform  width  and  depth, 
partly  from  the  natural  bed  of  the  river  and 
partly  by  excavation  from  the  bed  and  the 
adjoining  bank.  In  coostrncting  the  dam 
three  spillways  had  been  left  therein,  one  In 
the  shorter  arm  about  midway  acrtws  the 
stream  and  the  other  two  on  the  longer  arm, 
but  comparatirely  close  to  the  angle  In  the 
dam.  As  the  dam  nearcd  completion  it  be- 
came necessary  to  close  these  splllwaya.  To 
do  this  the  appellant  stopped  the  flow  of  wa- 
ter by  using  timbers,  some  12  inches  square 
and  14  feet  long,  which  it  forced  down  over 
the  openings  and  on  them  placed  a  canvas 
to  prevent  leakage.  This  stopped  the  How 
of  water  and  enabled  It  to  fill  the  aperture 
with  concrete.  After  the  concrete  was  put 
In  place  the  pressure  on  the  timbers  was 
relieved  and  the  timbers  floated  to  the  sur- 
face by  reason  of  their  own  buoyancy.  After 
the  middle  one  of  these  spillways  had  been 
fllled  in  the  manner  described,  the  company 
next  proceeded  to  fill  the  one  across  the 
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aborter  arm  of  tbe  dam,  and  It  was  neces- 
sary to  move  tbe  timbers  to  that  place.  To 
prevent  tbe  timlwrs  from  floating  away  aft- 
er they  came  to  the  surface  of  tbe  water, 
ropes  had  been  fastened  to  them  and  to  some 
fixture  on  top  of  the  completed  portion  of 
the  dam.  After  tbe  filling  of  tbe  first  spUl- 
way  some  four  ot  theee  tlmbert  bad  drift- 
ed towards  tbe  remaining  spillway  on  that 
arm  of  the  dam,  and  it  became  necessary 
to  float  them  around  the  angle  in.  the  dam 
to  a  point  from  which  they  could  be  drift- 
ed to  tbe  BpUlway  next  desired  to  be  Ail- 
ed.   It  was  the  oidnlon  (Mt  tbe  foreman  that 
this  could  best  be  done  with  tbe  aid  of 
a  boat.   The  an>eUant  had  In  Its  employ  at 
that  time  a  man,  26  yean  ot  i^,  by  tbe  name 
of  £dward  Le  Claire.   He  was  woriUng  in 
wliat  was  known  as  "tbe  rigging  gang." 
whoee  duty  it  was  to  ccmstmct  and  keep  in 
repair  the  necessary  falsework  and  rigging 
to  enable  the  work  on  the  dam  to  proceed. 
This  rigging  gang  put  in  place  the  timbers  to 
stop  the  flow  of  water  through  tbe  spillways 
while  they  were  being  permanently  filled 
with  concrete.   After  tbe  work  of  filling  tbe 
first  spillway  had  been  completed,  the  fore- 
man in  charge  of  tbe  rigging  gang  directed 
Le  - Claire  and  a  man  by  tbe  name  of  Peter- 
eon  to  go  to  the  company's  warehouse,  wblcb 
was  situated  some  distance  from  the  dam  up 
the  stream,  and  get  a  rowboat  belougiug 
to  the  company,  bring  It  down  to  tbe  dam 
and  tow  the  tour  logs  before  mentioned 
around  the  comer  of  the  dam.    It  was  tes- 
tified tliat  Petefson  was  an  experienced  boat- 
num,  and  that  Le  Claire  bad  also  represented 
himself  so  to  be  to  tbe  foreman,  and  it  is 
.  the  foreman's  testimony  tbat  these  two  were 
chosen  to  perform  tbe  work  because  of  these 
facts.   He  nevertheless  cautioned  them  to  be 
careful  in  performing  the  work  and  not  to 
approach  too  near  the  spillways.    No  direc- 
tion was  given  as  to  which  of  the  two  men 
should  handle  tbe  oars.    The  men  proceed- 
ed to  the  warehouse,  procured  and  launched 
the  boat,  and  brought  It  down  the  river  to 
the  face  of  tbe  dam,  Le  Olaire  using  the 
oars.    Tbe  men  towed  with  safety  three  of 
the  timbers  around  the  point  of  the  dam, 
taking  one  of  them  at  one  trip  and  two  at 
another.   The  fourth  timber  was  somewhat 
nearer  the  spillway  than  the  others,  and 
was  below  a  plank  which  projected  from 
the  dam  inte  the  water  near  Its  surface  for 
a  distance  of  some        or  4  feet.    In  re- 
moving this  timber  to  get  It  around  the  pro- 
jection Le  Claire  choee  to  tow  it  directly  out 
from  the  dam  towards  the  middle  of  tbe 
stream.   He  had  proceeded  but  a  short  dis- 
tance when  one  of  the  oarlocks  of  tbe  boat 
lifted  out  of  its  socket  Le  Claire  caUed  to 
Petersoa,  who  was  sittlog  in  the  bai^  of  tbe 
boat  holding  tbe  rope  with  which  the  tim- 
ber was  towed,  to  replace  it.  Peterson  came 
forward  and  made  two  attanpts  to  do  so, 
hat  ttUedk  owlDB  to  the  fact  that  a  leather 


atx&p  or  string  with  which  the  oarlock  was 
fastened  to  the  boat  got  in  his  way.  Tbe 
boat  was  then  drifting  toward  the  ^Ulway, 
and  Peterson  attempted  to  save  himself  by 
jumping  overboard  and  swimming  to  the 
shore.  Le  Claire  stayed  in  the  boat  and  was 
carried  down  to  and  through  the  spillway 
and  drowned.  The  respondent,  who  is  tbe 
widow  of  Edward  Le  Claire,  conceived  that 
her  husband's  death  was  due  to  the  negli- 
gence of  his  employer,  and  brought  this  ac- 
tion to  recover  therefor.  In  her  compleilnt  the 
respondent  set  forth  a  number  of  acts  which 
she  claimed  constituted  negligence  on  the 
part  of  the  employer,  all  of  which  were  put 
in  issue  by  the  answer  of  the  appellant,  who 
also  set  forth  the  pleas  of  contributory  negli- 
gence and  assumption  of  risk.  The  trial 
Judge,  however,  submitted  to  the  Jury  but 
four  propositions,  whitA  he  stated  In  tbe 
following  language: 
"  (1)  That  defendant  was  nu^ligent  in  tbat  the 

6 lace  they  ordered  said  Le  Claire  to  work  was 
azardoua  and  unsafe;  (2)  that  the  defendant 
was  negligent  in  that  Le  Claire  was  anfamiliar 
with  tbe  work  he  was  ordered  to  do  on  July  10, 
1910,  and  was  unaware  of  tbe  dangers  of  tbe 
■  river,  its  rapid  flow  and  undercurrent  at  the 
place  he  was  ordered  to  work, -and  that  he  was 
not  informed  la  ration  to  these  things ;  (3) 
that  tbe  defendant  was  negligent  'in  providing  a 
Mutlins  steel  boat  In  which  to  work  on  said  riv- 
er, and  that  the  same  was  too  frail  and  light, 
and  so  insufficiently  braced  that,  rowing  in  the 
current  of  the  river,  this  caused  the  oarlock  to 
come  out;  (4)  that  the  oarlocks  In  said  boat 
were  not  securely  tied  bo  as  to  prevent  the  same 
from  raising  In  their  sockets  and  coming  out, 
and  plaintiff,  also  alleging,  states  that  the  de- 
fendant's negligence  in  all  of  these  respects  was 
the  cause  of  ber  husband's  death,  and  that  there 
was  no  negligence  on  the  part  of  B.  L,  Le 
Claire." 

The  Jury  returned  a  verdict  for  the  re- 
spondent, and  from  the  Judgment  entered 
thereon  this  appeal  Is  prosecuted. 

W  The  appellant  at  the  close  of  the  case 
challenged  the  suSlciency  of  the  evidence  to 
sustain  a  verdict  against  it,  and  the  overrul- 
ing of  this  challenge  constitutes  the  first  er- 
ror assigned.  It  is  our  opinion  that  the  chal- 
lenge should  have  been  sustained.  After  a 
careful  study  Of  the  entire  evid^oe  we  are 
unable  to  conclude  tbat  it  shows  actionable 
negllgeuce  on  the  part  of  the  appellant  The 
first  claim  of  neglect  of  duty  on  the  part  of 
tbe  appellant  is  that  it  did  not  furnish  Le 
Claire  with  a  safe  place  In  which  to  work. 
In  tbe  sense  tbat  thwe  was  some  danger  at- 
tendtaig  the  rowing  of  a  boat  in  the  vicinity 
of  the  splUwi^  this  Claim  has  foundation  in 
fact  But  this  alone  is  not  the  measure  of  an 
employer's  liability.  Such  a  rule  would  make 
the  onployer  an  insurer  and  liable  in  every 
caw  of  injury,  as  there  is  hardly  any  employ- 
ment in  whifdi  a  person  can  engage  tbat  has 
not  some  aMmdant  dangera  Particularly  is 
ttads  true  where  the  enytloye  Is  engaged  to 
work  about  a  dam  across  flowti^;  water,  or 
about  machinery,  or  in  work  requiring  the  use 
of  edged  tools,  or  In  work  in  which  the  Instm- 
meutaUtles  used  In  its  performance  necesal- 


Digitized  by  Google 


688 


145  PACIFIC 


BEFOBTKR 


(WuU. 


tate  the  nae  of  skill  or  care.  But  In  none  of 
these  cases  la  the  master  liable  for  an  injury 
to  his  emplt^e  merely  because  he  soffers  him 
to  work  abont  such  places  or  with  sn<di 
instmmmtalillefl.  The  emiAoyer's  liability 
arises  in  sucb  cases  only  where  the  dangers 
are  hidden  or  obscure  aod  the  employe  is 
ignorant  of  them,  or  of  sdch  a  degree  of  im- 
maturity that  he  cannot  be  expected  to  ap- 
preciate or  understand  them.  Where  the 
employe  Is  of  mature  understanding,  and 
the  dangers  of  the  employment  are  open  to 
his  observation,  and  can  be  avoided  by  the 
exercise  of  reasonable  care  on  his  part,  the 
employer  Is  not  responsible  for  an  injury 
arising  therefrom.  In  other  words,  every 
employment  has  its  own  peculiar  hazards, 
and  the  law  does  not  hold  the  employer  lia- 
ble for  such  hazards  as  are  ordinarily  ap- 
parent and  usually  and  naturally  belong  to 
the  employment.  These  principles  have  been 
repeatedly  laid  down  by  this  court,  and.  In- 
deed, we  think  are  not  questioned  anywhere. 
Anderson  v.  Inland  Telephone,  etc,  Co.,  19 
Wash.  57S,  53  Pac.  657,  41  L.  R.  A.  410; 
Deaton  v.  Abrams,  60  Wash.  1,  110  Pac.  616, 
47  L.  B.  A.  (N.  S.)  266;  Waterman  v.  Sko- 
komfsh  Tlmb.er  Go^  66  Wash.  234,  118  Pac. 
36;  Hanson  t.  Shlpl^,  71  Wash.  632,  129 
Pac  377. 

[2]  In  the  case  l>efore  as  there  was  noth- 
ing concealed  about  the  place  of  work.  The 
water  of  the  river  had  been  impounded  by 
a  dam  in  which  two  spillways  had  been  left 
open.  Through  these  spillways  the  water 
roshed  with  great  force,  and  for  some  space 
ba<&  of  them  the  current  of  the  stream  was 
unsafe  for  a  rowboat.  But  where  the  em- 
ployes were  required  to  work  was  attendant 
with  no  special  dangers.  They  had  but  to 
exercise  ordinary  care  to  be  safe.  Further- 
more, the  dangers  were  open  and  apparent, 
as  iAtIods  to  the  employte  as  they  were  to 
the  employer.  We  cannot  tblnk,  therefore, 
that  Uiere  is  any  zoom  tor  the  claim  of  neg- 
ligoioe  made  in  this  regard. 

H,  4]  Again,  It  Is  said  that  Le  Claire  was 
unfamiliar  with  the  work  he  was  ordered  to 
do,  was  unaware  of  the  dangers  of  the  river. 
Its  ra^d  flow  and  uhdercunent,  and  was  not 
Informed  of  these  things  by  his  employer. 
But  here  again  we  think  the  evidence  falls. 
The  evidence  thought  to  show  his  unfomlUar* 
ity  with  the  dangers  attendant  on  rowing  a 
boat  upon  a  flowlDg  stream  was  that  of  his 
relatives,  who  testlded  that  he  had  had  no 
great  experience  In  these  matters.  But  their 
testim<niy,  remote  as  It  was  from  the  real 
question,  showed  that  his  experience  was 
much  greater  than  that  of  the  average  per- 
son. Bat  the  direct  testimony,  as  we  have 
before  stated,  was  to  the  contrary.  He  rep- 
resented himself  as  having  such  experience, 
and  was  selected  for  the  work  because  of  this 
fact;  he  took  control  of  the  oars  himself, 
notwithstanding  an  experienced  boatman 
waa  sent  with  him ;  and  he  handled  the  boat 


with  sufHcient  skill  until  he  met  wltb  Cbe 
mishap  that  caused  his  deatli.  These  were 
representations  on  which  his  employer  had.  a 
right  to  rely,  and  It  cannot  be  held  liable  for 
his  death  If  he  in  fact  mlsrepr^nted  bla 
ability  to  perform  the  particular  work. 
Where  an  employe  of  mature  years  under- 
takes to  perform  a  service,  the  dangers  of 
which  are  open  and  apparent,  he  impliedly 
represents  that  he  has  suiQdent  skill  to  per- 
form the  service,  and  the  employer  is  not  lia- 
ble to  him  for  an  injury  caused  thereby  mere- 
ly because  he  overestimated  his  qnalifica- 
tlons.  Labatt's  Master  ft  Servant  (2d  Ed.)  f 
114iJ.  But  the  case  here  Is  even  stroziser 
tiian  the  rule  requires ;  there  were  the  posi- 
tive representations  of  the  deceased  u  to  bis 
necessary  skill. 

[I,  I]  Another  contention  Is  that  the  boat 
furnished  by  the  appellant  was  unsoitable  for 
the  purposes  for  which  it  was  directed  to  be 
used,  that  it  was  too  fragile  and  ligbt  and 
Insufficiently  braced,  and  that  these  defects 
caused  the  oarlock  to  come  out  of  its  socket. 
Certain  of  the  respondent's  witnesses  did  tes- 
tify that  in  their  opinion  the  boat  used  was 
not  as  suitable  for  the  purpose  as  another 
form  of  boat  would  have  been.  But  clearly 
tbls  does  not  fix  ilability  npon  the  employer. 
The  evidence  vras  all  to  the  effect  that  the 
boat  was  a  standard  boat,  mnnparatlTely 
new,  with  no  structural  defects  not  common 
to  Its  class,  and  of  a  kind  in  common  ase 
tbrov^hont  the  several  states,  upon  streams 
and  bodies  of  water  of  all  kinds  where  row- 
boats  are  usually  In  use.   In  fact  It  was  tbe 
only  boat  mentioned  In  the  testimony  tbat 
was  recognized  by  tbe  witnesros  by  the  mere 
mention  of  its  name.   Nor  was  there  any  tes*  • 
timony  to  the  elfect  that  the  oarlock  came 
out  of  its  socket  because  of  tibe  insnffldcnt 
strength  of  Uie  boat  to  stand  tbe  strain  of 
rowing.   On  the  contrary  the  erldenoe  la  to 
the  elfect  tbat  it  was  lifted  out  tn  a  natural 
manner,  and  could  have  be«i  r^laced  but 
for  the  Interference  <Mt  tbe  strap  witli  whix^ 
it  was  fastened  to  die  boat  to  prevent  Its  loss 
overtKMud  In  case  of  the  very  accident  tbat 
did  happen  to  it.  But  more  Oian  ttila,  tbe 
boat  waa  before  the  employfi.  Ueknewtliem- 
ters  over  whldi  he  was  expected  to  row  it  Its 
strength  or  frailty  was  apparmt  to  Um,  and 
wliether  it  was  suitable  tor  tbe  purpose  waa  as 
maeh  within  his  knowledge  as  It  was  wltbin 
the  knowledge  ctf  bis  employer.  Itlsnotaoaae 
where  a  d^ectlve  tool  or  instrumentality  bas 
been  furnished  an  employs  by  his  employer, 
causing  an  acddott,  bnt  a  case  where  a 
standard  and  approved  InstnimentaUty  was 
furnished,  and  an  accident  caused  by  fhnlty 
manipulation  of  the  Instrument  famished. 
An  employer  compiles  with  bis  duty  in  this 
respect  to  his  employe  when  he  exercises  rea- 
sonable and  ordinary  care  in  tbe  se Lection  of 
Instrumentalities  destined  for  his  use ;  when 
he  furnishes  him  with  nush  ss  are  in  common 
uBSt  without  radical  defects  in  itself  aven 
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ttioii^  It  may  be  ahown  tb&t  there  were  bet- 
ter aivllances  for  fbe  partlcDlai  piupose. 

11,  •]  But  It  la  said  tbe  oadocka  aboold 
bare  been  fti'My^^fl  In  their  aodceta  ao  as  not 
to  come  out  even  by  faulty  nuuilpnlatton  of 
the  oar.  Donbtleaa,  had  these  oarlocks  been 
■o  ftatened,  thla  partlciOar  accident  would 
not  hate  haroened.  Bnt  here  aealn  the  evi- 
dence la  all  to  the  effect  tliat  ench  a  procesB 
Is  Tmostial  and  not  according  to  cnatom;  that 
It  was  usual  and  customary  to  leave  tbem  un- 
fastened. The  evidence  In  so  far  as  It  bore 
upon  the  question  tended  to  show  that  there 
were,  advantages  and  dlaadvantases  attend* 
ant  upon  both,  but  It  la  dear  that  no  n^ll- 
gence  can  be  Imputed  to  the  anplc^r  wh«i 
he  furnished  a  boat  equipped  In  thla  regard 
In  the  ordinary  manner. 

Much  was  said  la  the  evidence  concemlttg 
the  velocity  of  the  current  of  the  atream,  Its 
undercnrreDts,  and  the  like.  These  matters 
we  aha.ll  not  discuss,  as  we  do  not  And  that 
they  In  any  manner  caused  the  unfortunate 
accident.  Whatever  may  have  been  the  ve- 
locity of  the  current  It  could  be  traversed 
with  safety  by  the  use  of  ordinary  care,  and 
It  la  not  even  to  t>e  surmised  from  the  evi- 
dence, much  less  was  It  shown,  that  any  of 
these  conditions  caused  the  oarlock  to  come 
out  from  Its  socket  That  the  current  of  the 
river  censed  the  boat  to  drift  to  a  place  of 
danger  after  the  oar  was  rendered  useless  la 
of  course  not  to  be  questioned,  but  this  was 
not  the  primary  nor  proximate  cause  of  the 
accident.  The  cause  of  the  accident  was  the 
faulty  manipulation  of  the  oar  by  Le  Claire, 
and  for  this  no  recovery  can  be  had  of  hla 
employer. 

The  Judgment  is  reversed  and  the  cause  re- 
manded, with  Instructions  to  dismiss  the  ac- 
tion. 

MORBI8,  C.  J.,  and  UAIN,  ELLIS,  and 
UROW.  JJ.,  concur. 


ZINDORF  et  al.  t.  TILLOTSON  et  al. 
(No.  12069.) 
(Supreme  Court  of  Washington.   Jan.  11, 1916.) 

1.  Appeal  and  Errob  (S  194*)  —  Review  — 
Pleadino— Objection  Not  Made  Below. 

Objection  for  the  first  time  on  appeal,  that 
an  affirmative  defense  caunot  be  treated  aB  a 
couDterclaim  or  cross-complaint,  because  of 
failure  to  so  designate  it  and  pray  for  sepa- 
rate reliet,  is  too  late,  there  navmg  been  a 
trial  on  tbe  merits  on  Issue  joined. 

[EkL  Note.— For  other  casea,  see  Appeal  and 
Error,  Cent.  Dig.  !{  1241-1246;   Dec.  Dig.  g 

2.  Appeal  and  Ebbob  (f  1170*)— Pleading— 

BBVBBAIr— ITOKlCAIi  DBRCTS. 

Within  Rem.  &  BaL  Code,  i  807,  requiring 
errors  not  affecting  the  substantial  righta  of 
tile  comp1ainin|;  party  to  be  disregarded  on 
appeal,  such  rights  of  plaintiff  were  not  im- 
perUed  by  failure  of  defendant  to  derignate  an 
affltmatlve  defense,  a  counterclaim,  or  cross- 
complaint,  and  pray  for  separate  relief,  defend- 


ant having  pleaded  two  affirmative  defenses  and 

S rayed  for  the  sggr^te  of  oompoisatlon  and 
amages  claimed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8§  4032,  4066.  4075,  4098, 
4101,  4454,  4540-45^;  Dec.  Dig.  {  117a*] 

8.  GONTRAOIB   (f  2ST*)— MODIFIOATIOH— COH- 
aXDKBATIOn. 

There  is  consideration  tor  modification  of  e 
contract  for  doing  work,  by  agreement  to  pay 
more,  on  the  party  who  bad  agreed  to  do  it, 
claiming  there  nad  been  fraudulent  representa- 
tioas  as  to  the  amount  of  work,  and  demanding 
that  arrangement  be  made  for  doing  the  ex- 
cess. 

[Ed.  Note.— For  other  oases,  see  Contracts, 
Cent  Dig.  Sf  1119-1122;  Dec.  Dig.  S  237.«] 

4.  CoHTBAOTs  (I  244*)— New  Cokteaot— Bvi- 

DBHOS. 

A  new  contract  to  pay  a  reasonable  price 
per  acre  for  the  excess  grubbing  is  created  where 
T.,  liaving  contracted  to  do  work  for  Z..  in- 
dnding  grubbing  of  land,  claimed  there  had  been 
fraudulent  representations  as  to  tbe  number  of 
acres  to  be  grubbed,  and  after  a  controversy 
over  the  excess  grubbing,  Z.  said  to  him : 
"There  is  no  use  rowing  about  this  thing.  You 
go  ahead  and  do  the  grubbing,  and  we  will  ad- 
Just  it" 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  i  1128;  Dec.  Dig.  |  244.*] 

Department  1.  Appeal  from  Superior 
Court,  Pacific  County;  R.  H.  Back,  Judge. 

Action  by  M.  P.  Ziudorf  and  another, 
partners  as  Zlndorf  Jk  SUiott,  against  J.  B. 
Tillotson  and  others,  copartners  as  Brough- 
ton  &  Wiggins  Company.  From  a  Judgment 
In  favor  of  said  defendant  plaintiffs  appeal. 
Remanded,  with  directions  to  modify. 

O'Phelan  &  Marray,  of  Raymond,  and  Mc- 
Clnre  &  McOlnre.  c£  Seattle,  for  appellants. 
Welsh,  Welsh  &  Richardson,  of  South  Bend, 
and  Stapleton  &  Sleight,  of  Portland,  Or., 
for  respondents. 

GOSE,  J.  This  controversy  arose  between 
the  plaintiffs  as  contractors,  Padflc  connty. 
Certain  Hen  claimants,  and  the  defendant  J. 
B.  TiUotsOn,  a  subcontractor.  The  plaintiffs 
were  dissatisfied  with  tiie  Judgment,  and 
have  appealed. 

The  following  are  the  facts:  On  July  3, 
1011,  the  appellants  entered  into  a  contract 
with  Pacific  connty,  whereby  they  agreed  to 
construct  a  section  of  state  road  No.  5.  On 
July  18th  they  made  a  subcontract  with  the 
respondent,  wherein  he  agreed  to  supply  tlie 
labor,  material,  and  equipment  for  the  con- 
struction of  the  road,  excepting  piling,  cedar 
posts,  sills,  culverts,  curbing,  plankli^  and 
bridges.  The  respondent  did  not  pay  all  his 
bllis  for  labor  and  material,  and  claims  were 
filed  with  the  board  of  county  commissioners 
against  the  contract  and  bond.  The  commis- 
sioners thereupon  refused  to  make  the  final 
payment  to  the  appellants,  and  they  com- 
menced this  action  against  the  respondent, 
the  surety  on  his  bond,  Pacific  county,  and 
all  persons  who  had  filed  claims  against  the 
work.    After  putting  In  issue  certalo  mat- 
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ters  alleged  In  the  complaint,  the  respond- 
ent for  a  farther  and  separate  answer  and 
defense  alleged,  among  other  things,  that  he 
contracted  to  do  the  excavating,  Including 
grubbing,  at  an  agreed  price  of  23%  cents 
per  cubic  yard,  believing  and  relying  upon 
the  express  representation  of  the  appellants 
that  the  ghibbing  would  not  exceed  10  acres ; 
that  It  comprised  35  acres,  a  fact  known  to 
the  appellants  prior  to  and  at  the  time  of 
the  execution  of  the  subcontract;  that  the 
respondent  had  no  personal  knowledge  of  the 
amount  of  grubbing;  that  the  appellants' 
representation  as  to  the  number  of  acres  to 
be  grubbed  was  made  for  the  purpose  of  de- 
ceiving the  respondent  and  inducing  him  to 
enter  Into  the  contract;  that  as  soon  as  the 
respondent  learned  that  there  was  more  than 
10  acres  of  grubbing,  he  notified  the  appel- 
lants, and  demanded  that  they  arrange  for 
doing  the  excess  grubbing;  that  the  appel- 
lants thereupon  requested  the  respondent  to 
complete  the  grubbing,  and  agreed  to  pay 
him  the  reasonable  value  thereof;  that  he 
completed  the  gmbMng,  and  that  the  excess, 
amoonting  to  25  acres,  was  reasonably  worth 
$8,000.  The  appellants  Joined  issne  upon 
these  allegations.  'They  made  no  objections 
to  ttie  pleadings  in  the  lower  court,  by  mo- 
tion, demurrer,  or  otherwise. 

[1»2]  Tfaey  now  contend  that  the  aSixmar 
tive  defense  cannot  be  treated  as  a  counter- 
claim or  cross-complaint,  and  have  cited  au- 
thorities from  otiher  Jurisdictions  to  sustain 
their  view.  The  case  was  tried  upon  the 
merits  after  the  appellants  had  Joined  issue 
upon  the  afflrmatlTe  matter  pleaded,  and  the 
objection  comes  too  late  to  merit  serious  con- 
8lderatl(»i.  Onr  statate,  Bern,  ft  BaL  Code, 
I  307,  requires  us  to  disr^rd  aU  errors 
whidi  do  not  affect  the  substantial  rights  of 
the  complatolng  party.  Maxwell  t.  Dlm<md, 
145  Pac.  77. 

Hie  failure  of  the  respondent  to  designate 
the  afflrmatlTe  defense  as  a  coonterclalm  cr 
cross-complaint,  and  to  pray  for  s^arate  re- 
lief, in  no  way  Imperiled  the  substantial 
rights  of  the  appellants.  The  two  afflrmatlTe 
defenses  were  pleaded,  and  the  prayer  was 
for  the  aggregate  of  the  compensation  and 
damages  claimed. 

[3]  It  is  argued  that  the  respondent  had 
contracted  to  do  the  grubbing  as  a  part  of 
the  excavation,  and  that  the  appellants' 
promise  to  pay  for  the  excess  grubbing  was 
without  consideration.  This  question  Is  no 
longer  a  debatable  one  in  this  state.  We 
held  to  the  contrary  in  Evans  v.  Oregon  & 
Washington  R.  Co.,  58  Wash.  429,  108  Pac. 
1095,  28  L.  R.  A.  (N.  S.)  455.  A  like  view 
was  announced  In  Blodgett  v.  Foster,  120 
Mich.  302,  79  N.  W.  625 :  Scanlon  v.  North- 
wood,  147  Mich.  139,  110  N.  W.  493;  Llnz 
V.  Sehuck,  106  Md.  220,  67  Atl.  286,  11  L.  R. 
A.  (N.  S.)  7&9,  124  Am.  St  Rep.  481,  14 
Ann.  Cas.  405;  Domenico  v.  Alaska  Packers' 
Ass'n  (D.  O.)  112  Fed.  G54. 


We  will  consider  the  questions  of  fraudU' 
lent  representations  and  the  appellants' prom- 
ise to  pay  for  the  excess  grubbing  together. 
The  appellants'  contract  with  the  county  was 
upon  a  unit  basis.  The  county  agreed  to  pay 
them,  for  clearing  $125  per  acre;  for  grub- 
bing $110  per  acre;  for  easy  excavation  31 
cents  per  cubic  yard;  for  rock  work  $1.20 
per  cubic  yard.  The  appellants  agreed  to 
pay  the  respondent  as  follows:  For  clearing 
$es  per  acre ;  for  excavation,  which  Included 
grubbing  except  soUd  rock,  2S%  cents  per 
cubic  yard;  solid  rock  85  cents  per  cubic 
yard.  The  court  found  that  the  appellant 
Zindorf  Is  a  caimble,  e.Tperienced  road  build- 
er; that  he  knew  the  nature  of  the  clearing 
and  grubbing  to  be  done  In  the  construction 
of  the  road;  that  he  knew  the  prices  for 
which  such  work  could  be  profitably  done  by 
experienced  contractors;  that  the  respond- 
ent had  but  slight  experience  In  such  work, 
"and  was  much  less  capable  and  experienced" 
therein  than  the  appellants;  tb&t  Zindorf 
represented  to  respondent  that  he  had  per- 
sonally examined  the  road,  and  that  there 
would  be  about  9  or  9%  acres  of  grubbing; 
that  he  requested  the  respondent  to  make  his 
bid  so  that  the  work  of  excavation  would  in- 
clude grubbing;  that  Zindorf  then  knew  that 
there  was  more  than  twice  die  amount  of 
grubbing  he  had  represented;  that  he  mls- 
r^resented  the  amount  of  grubbing  purpose- 
ly and  with  the  Intention  of  deceiving  the- 
respondent  and  of  induing  him  to  enter  in- 
to the  subcontract;  that  the  respondent  re- 
lied upon  his  representations,  and  contracted 
upon  the  belief  that  they  were  true;  that 
respondent  made  a  casual  examination  of  the 
route  of  the  road  from  the  platform  of  a  rail- 
road train  which  ran  parallel  with  the  road, 
but  that  he  did  not  «amine  Uie  work  with 
a  view  to  estimating  the  quantity  of  grub- 
bing. The  court  further  found  that,  after 
respondent  had  completed  grubbing  0^  acres 
and  had  found  that  there  was  mndi  more 
grubbing  to  be  done,  he  notified  the  appel- 
lants that  be  had  completed  the  grubbing 
which  he  had  agreed  to  do,  and  told  them 
that  if  he  did  any  more  grubbing  it  would 
be  done  at  the  cost  of  the  work,  plus  10  per 
cent;  that  otherwise  he  would  do  no  more 
grubbing,  and  that  it  was  then  mutually 
agreed  between  them  that  the  respondent 
should  complete  the  grubbing  and  the  appel- 
lants would  pay  him  for  all  grubbing  in  ex- 
cess of  91^  acres,  and  that  tba  txcem  wss 
20%  acres. 

A  discussion  of  the  evidence  upon  which 
these  findings  were  based  would  be  profitless- 
We  have  read  both  abstracts  of  the  testi- 
mony. The  appellant  Zludorf  knew  before 
the  subcontract  was  made  that  the  county 
engineer  of  Pacific  county  had  estimated 
the  grubbing  at  20  acres.  Despite  thlsknowl- 
efige,  he  wrote  the  respondent  before  the 
subcontract  was  made  that  It  was  between 
8  and  10  acres.  Zindorf  knew  that  the  x»- 
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spcHident^s  ttme  for  making  his  bid  was  so 
limited  he  could  not  go  over  the  work 
and  estimate  the  guantltr  of  grubbing  to  be 
done  with  any  degree  of  accuracy.  The  parol 
testimony  la  In  direct  conflict,  but,  viewed 
In  the  light  of  all  the  att^ding  drcomstanc- 
es,  we  cannot  say  that  the  court  did  not  cor- 
rectly interpret  the  evidence. 

The  court  found  that  the  subcontract  pro- 
vides that  the  respondent  shall  be  paid,  for 
all  extra  work  on  forced  account,  the  actual 
cost  of  the  work,  plus  5  per  cent ;  that  the 
actual  cost  of  the  grubbing  was  $268.97  per 
acre,  which  with  S  per  cent  added  makes 
$277.17  per  acre,  whlCh  la  **a  reascHiable 
sum"  for  tiie  appellants  to  pay  tor  the  ex- 
cess grabbing. 

[4]  Upon  this  subject  ttie  ai^Uant  Zln- 
dorf  testified  that  Qie  reasonable  cost  of  the 
grubbing  was  $50  an  acre.  The  coiml7  en- 
gineer of  Padflc  county  said  that  the  rea- 
sonable value  of  the  grubbing  '*toT  the  aver- 
age" was  $75  per  acre.  Another  witness, 
whose  qualifications  were  admitted,  and  who 
knew  the  character  of  the  timber,  testlfled 
tliat  the  reasonable  cost  of  the  grubbing 
would  average  about  $65  per  acre.  Another 
witness,  whose  qualifications  were  admitted 
and  who  was  also  familiar  with  the  road, 
and  who  said  that  he  took  particular  notice 
of  the  soil  and  the  timber,  placed  the  reason- 
able cost  of  the  grubbing  at  $76  to  $80  per 
acre.  The  respondent  and  one  .or  two  wit- 
nesses fixed  the  value  of  the  grubbing  In 
harmony  with  the  fiuiliug  of  the  court  It 
may  have  cost  the  respondent  that  price  per 
acre.  It  will  be  remembered  that  the  court 
found  that  th^  appellant  Zludorf  is  a  capa- 
ble, experienced  road  builder;  that  the  re- 
spondent had  had  limited  exi)erience  in  road- 
work  through  timber,  that  Zindorf  knew  the 
nature  of  the  clearing  and  grubbing  to  be 
done  in  the  construction  of  the  road,  and 
that  he  knew  the  prices  at  which  such  work 
could  be  profitably  done.  He  had  contracted 
to  do  the  grubbing  at  $110  per  acre.  The 
respondent  testified  that  at  the  termination 
of  a  heated  controvCTsy  over  the  excess  grub* 
blng,  Zindorf  said  to  him:  "There  is  no  use 
rowing  about  thia  thing.  Tou  go  ahead  and 
do  the  grubbing  and  we  wtU  adjuat  It"  This 
language  we  have  congtmed  as  creating  a 
new  contract  In  effect  Zindorf  aaid  to  the 
respondent  We  will  pay  yon  a  reasonable 
price  per  acre  for  die  excess  grubbing.  It 
wlU  be  remembered  that  the  respondent  un- 
der the  subcontract  recd,ved  $66  per  acre  for 
clearing.  In  the  Utfht  of  all  the  evidence  and 
the  finding  ot  the  court,  which  we  have 
ad(H>ted.  aa  to  the  knowledge  and  experience 
of  Zindort  of  the  nature  and  character  of 
such  work  and  the  reasonable  price  at  which 
tt  could  have  been  performed,  we  think  $110 
per  acre  la  a  reasonable  price  for  tlu  excess 
of  20%  acres. 


The  cause  ia  remanded,  with  directions  to 
modify  the  Judgment  accordingly. 

GROW,  a  J.,  and  CSEUDWIOK,  MOBBIS. 
and  PABKER,  JJ.,  ooncar. 


DIBERT  et  aL  v.  PETERSON.  (No.  11211.J 
(Supreme  Court  of  Washington.  Jan.  11, 1815.) 
L  Deeds  <§  211*)->ruDflMBNT  (|  Ml*)— Bvi- 

DBHCB— SuJiTICIENOT— FBAUD  . 

Evidence  in  a  suit  to  set  aside  a  convey- 
ance of  land  and  an  assignment  of  a  judgment 
held  to  warrant  a  rescission  on  tbe  ground  of 
fraud  or  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  8S  637-647;  Dec.  Dig.  S  211;*  Judgment 
Cent  Dig.  {  1537;  Dec.  Dig.  §  841.«] 

2.  Gancbzxation  of  Instbuuents  (S  25*)— 
RioiiT  TO  Cancellation— Defenses. 

That*  defendant  offered  to  readnd  does  not 
deprive  plainti^B  of  tlie  riglit  to  eabeequently  de- 
mand a  cancellation  of  their  deed  and  assign- 
ment to  defendant  where  plaintiffs  by  reason 
of  ignorance  were  unable  to  anderstand  the  of- 
fer. 

[Ed.  Note.— For  otber  cases,  see  Cancellation 
of  Instrumeuta,  Dec.  Dig.  8  25:*  Deeds,  Cent. 
Dig.  5  210.J 

3.  Appeal-akd  Bbbob  (J  417*)— Bonds— Sur- 

nCIENCT. 

Where  the  notice  of  appeal  was  Bigoed  by 
all  of  the  parties  appellant  the  fact  that  the 
bond  was  not  signed  by  one  of  them  does  not 
deprive  the  court  of  jurisdiction  and  warrant 
the  granting  of  a  motion  to  dismiss. 

[Ed.  Note.— For  otber  eases,  see  Appeal  and 
Error,  Ceat  Dig.  H  2140-2143;  Dee.  Dig.  | 
417.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  F.  K.  P.  Baske, 
Judge. 

Action  by  ictaa  Dibert  and  others  against 
Morltz  Peterson.  From  a  Judgment  for  de- 
fendant, plaintiffs  appeal.  Reversed  and  re- 
manded, with  dlrecUons. 

Perkins  &  H<mefingerf  of  Spokane,  tor  ap- 
pellants. Geo.  W.  B^t,  of  Spokane,  for  re- 
spondent. 

CHADWICK,  J.  Plaintiffs  brought  this 
action  against  defendant  for  tbe  purpose  of 
securing  the  reassignment  of  a  judgment 
which  they  had  obtained  against  Ernest  Di- 
bert and  wife  wblch  had  been  assigned  to  de- 
fendant to  cancel  a  deed  made  by  them  to 
defendant,  dated  April  13,  1911,  and  for  the 
sum  of  $370,  money  received  by  defendant 
from  the  sale  of  horses  belonging  to  plaintiffs 
and -retained  by  defendant  A  Us  pendens 
was  filed  against  the  real  ivoperty  Involved, 
which  Is  described  as  that  part  of  the  south- 
west quarter  of  section  2,  township  21,  north 
of  range  43,  east  Willamette  Moridlan,  Spo- 
kane county,  Wash.,  lying  and  being  west 
of  what  Is  known  as  the  Pine  Creek  Road; 
also,  the  south  half  of  tbe  soutlicust  quarter 
of  section  2,  aforesaid ;  also,  tbe  southeast 
quarter  of  the  southwest  quarter  of  section 
2  aforesaid ;  also,  that  part  of  the  northeast 
quarter  of  section  11,  township  21,  north  of 
range  43,  east  of  the  Willamette  iUeildlan 
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lylDg  and  being  north  of  what  Is  known  as 
the  Plaza  Road,  In  Spokane  county,  Wash. 

All  parties  to  the  action  are  Germans,  and, 
while  defendant  lays  some  claim  to  an  un- 
derstanding of  the  English  language  and  of 
business  as  transacted  In  this  country,  plain* 
tUfs  are  almost  entirely  lacking  In  this  respect 
We  feel  Justified  In  saying  that  they  are  ex- 
tremely ignorant,  and  we  cannot  but  doubt 
that  they  ever  understood  any  material  part 
of  the  facts  and  proceedings  In  this  action. 
The  judge  in  the  court  below,  who  understood 
German,  was  Impelled  to  repeat  in  German 
questions  asked  by  counsel  and  In  turn  at- 
tempted to  Interpret  their  answers.  It  has 
been  difficult  for  us  to  arrive  at  a  definite 
conclusion. 

[1 , 2]  Plaintiffs  contend  that  defendant, 
through  misrepresentations,  fraud,  and  de- 
ceit, induced  them  to  assign  the  Judgment 
which  they  held  against  £mrat  Dibert  to 
him,  promising  to  reassign  it  and  deed  their 
property  back  if  a  new  trial  was  not  granted 
in  a  case  waged  by  them  against  Ernest  Di- 
bert Plaintiffs  allege  that  both  the  assign- 
ment of  the  judgment  and  the  conveyance  of 
the  pnqierty  was  without  any  consideration 
whatever  and  was  made  solely  for  the  pur^ 
pose  of  securing  protection,  as  they  su loosed 
from  their  ereditoni;  that  for  the  same  rea- 
son they  gave  defendant  a  bill  of  sale  of 
their  horses,  eight  in  number;  and  that  de- 
fendant afterwards  stdd  the  horses  for  the 
sum  of  $370.  Th^  allege  that  d^endant 
still  retains  possession  of  this  money.  All  of 
the  material  allegaticms  are  d«iled  by  defend- 
ant, who  asserts  that  plaintiff  requested  him 
to  take  a  bill  of  sale  of  Uie  horses  to  keep 
Ernest  Dibert  from  taking  them  away  from 
him;  that  plalnttflFa  consented  to  the  sale  of 
the  horses ;  and  that  they  also  gave  their  con- 
sent to  the  payment  at  f  150  of  the  purchase 
money  to  Belt  ft  Powell,  attorneys  In  thdr 
suit  against  Ernest  Dibert;  that  plaintltCs 
proposed  to  sell  him  Uie  land  in  qnestifm  for 
91,000  BQbJect  to  a  mortgage  thereon  of  91,- 
825  (one-half  of  which  sum  defendant  had 
already  assumed  when  be  purdiased  an  ad- 
joining piece  of  land  from  Ernest  Dibert 
which  was  also  covered  by  mortgage;  that 
on  the  18th  day  of  April,  1911,  defendant  ac- 
cepted said  ofter,  and  plaintiffs  thereupon 
amveyed  sold  land  to  defendant,  subject  to 
said  -mortgage;  that  defendant  gave  plaintiffs 
two  notes,  one  for  $400,  payable  November 
1,  1911,  and  the  other  for  9600,  payable  No- 
vember 1, 1912;  that  the  9400  note  was  trans- 
ferred to  Belt  &  Powell  in  payment  of  at- 
torneys' fees  in  the  suit  against  Ernest 
Dibert;  that  plaintiffs  were  Indebted  to  de- 
fendant for  money  loaned  and  other  advance- 
ments in  the  sum  of  $307.50;  that  this  sum 
was  indorsed  as  paid  on  the  9600  note ;  that, 
at  the  time  plaintiffs  conveyed  said  land  to 
defendant,  they  asslf^ed  to  him  the  judg- 
ment of  91.02S  which  they  held  against  Er- 
nest Dibert,  they  believing  he  would  be  able  to 


collect  It  for  them;  that  defendant,  at  the 
request  of  plaintiffs,  made  a  bill  of  sale  to 
the  purchaser  of  Oib  horses  and  offered  the 
purchase  money  to  plaintiffs,  but  that  they 
requested  him  to  pay  $160  of  said  $370  to 
Belt  &  Powell,  which  he  did.  and  that  th^ 
requested  blm  to  hold  the  balance,  9220.  sub- 
ject to  their  demand;  that  they  have  never 
called  for  it ;  that  he  paid  interest  amount- 
ing to  954  on  the  mortgage  of  91,025  which 
was  placed  on  the  property  when  it  was  origi- 
nally purchased,  and  taxes  In  the  sum  of  951 
after  he  purchased  the  property  from  plain- 
tiffs. Defendant  also  claims  that  plaintiffa 
are  not  prosecuting  the  action  In  good  faith. 
At  the  time  of  the  trial  defendant  tendered 
$220,  the  balance  of  the  purchase  money  re- 
maining from  the  sale  of  the  horses,  and  also 
tendered  the  judgment.  Both  of  these  ten- 
ders were  accepted.  The  lower  court  found 
tliat  plaintiffs  bad  failed  to  sustain  the  alle- 
gations of  their  complalQt  and  dismissed  the 
action  without  cost  to  either  party. 

Respondent  makes  claim  to  an  tmselfish  in- 
terest in  plaintiffs'  affairs,  but  it  must  be  re- 
membered that  be  already  owned  adjoining 
land  and  In  one  Instance,  if  not  more,  stated 
that  he  needed  the  Dibert  land  so  as  to  make 
his  holding  complete,  "altogether."  Differ- 
ent witnesses  testified  that  the  land  was 
worth  from  $5,000  to  $6,000. 

The  lower  court  defiaed  the  issue  of  the 
case  to  be:  (1)  Did  fraud  and  deceit  euter  In- 
to the  transfer  of  the  property?  (2)  were 
fraudulent  representations  made  to  the  plain- 
tiffs with  reference  to  the  return  or  recon- 
veyance of  the  property?  (JBS)  was  there  any 
consideration?  . 

Respondent  claims  that  as- a  part  of  the 
consideration  for  the  sale  of  the  land  by  ap~ 
iwllants  to  him,  they  were  to  have  the  crop 
for  the  year  1911,  he  to  have  the  pasture,  and 
in  support  of  this  contention  sets  up  certain 
conversations  and  admissions  of  plaintitf 
John  Dibert  during  the  trial: 

"Q.  Now,  you  had  a  crop  in  there  at  that 
time,  didn't  you?  A.  Yes.  Q.  Well,  he  gave 
you  permissioD  to  take  that  off,  didn't  he?  He 
said  Tou  could  take  it  off?  A.  Well,  he  said, 
'No,  take  that  off.'  but  be  said:  'I  will  leave 
yon  that;  I  no  want  that*  Q.  Oh,  he  said  he 
would  leave  you  that?  Mr.  Perkins:  Un  whose 
land  waa  this?  Mr.  Belt:  On  this  land.  g. 
The  crop  was  on  this  land,  wasn't  it?  A.  Yes. 
Q.  Yes,  and  he  said  he  wonld  leave  you  that? 
A.  Yes.  Q.  You  could  take  it  off?  A.  Yes." 

Looking  to  the  whole  case,  we  are  not  dis- 
posed to  hold  this  testimony  to  be  destruc- 
tive of  appellants*  case.  They  admit  tb^ 
knew  that  Peterson  beld  the  deed  to  the  land, 
but  they  Imdst  that  he  held  it  fw  the  pur- 
pose at  protecting  tbelr  Interests  and  would 
deed  it  back  at  any  time  they  desired.  If 
their  belief  was  snatalned  by  their  nnd^ 
standing  of  fhtSx  relation  to  respondmtf 
they  were  entitled  to  tbe  crap  In  any  evoit 
Counsel  for  defendant  further  aaya: 
"The  complaint  alletres,  and  John  and  tier- 
man  Dilhert  both  te8tif.v,  that  reapondent  not 
thou  to  give  him  the  deed  and  the  bill  of  sole  by 
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tellins  them  that  Ernest  would  take  the  land 
and  horses  away  from  them  if  be  got  a  new 
trial,  yet  Herman  says:  *Q.  Didn't  I  (counsel) 
tell  you  that  Ernest,  after  the  trial  of  the  case 
and  after  Ernest  had  made  a  motion  for  a  new 
triaL  if  he  were  to  get  a  new  trial,  he  couldn't 
possibly  get  the  horses  back,  and  he  couldn't 
pomibly  get  the  land  back,  becanse  he  had  never 
claimed  them  7  A.  Yea.'  " 

But  counsel  is  perhaps  nnconscioualy  assum- 
ing the  abUi^  of  the  witness  to  reason  and  to 
comprehend  the  transaction.  Nor  should  ap- 
pdlauts  be  held  to  have  lost  their  right  to  as- 
sert an  Interest  In  the  land,  U  any  tbey  hare, 
because  they  were  told  by  counsel  for  re- 
spondent, at  a  time  when  respondent  offered 
to  deed  the  land  back,  that  "this  was  their 
opportunity,'*  and  because  they  did  not  do 
so  their  conduct  should  stand  as  a  bar  to 
tbeir  present  assertion  of  title  to  the  land; 
but  when  it  Is  imderstood  that  the  plaintiffs 
could  hardly  make  themselyes  understood  in 
the  English  language,  and  that  whatever 
counsel  said  to  them  must  have  been  talked 
over  in  Oerman  with  the  respondents,  we  are 
not  satisfied  that  they  had  any  understanding 
other  than  that  the  respondent  was  holding 
the  land  for  them.  Then,  too,  the  considera- 
tion seems  inadequate.  If  a  new  trial  had 
been  granted  in  the  case  of  appellants  against 
Ernest  Dibert,  he  could  not  have  taken  the 
land  because  he  did  not  claim  it  There  was 
no  ezcoae— certainly  none  is  shown — for  the 
transfer  of  the  Judgment  oc  for  the  bill  ot 
sale  of  the  horses.  We  cannot  believe,  with 
the  whole  record  before  us,  that  appellants 
would  have  so  acted  if  they  had  Dot  been 
led  without  understanding  into  the  transao- 
tlmi  by  the  respondent  At  the  time  the 
transfer  was  made,  they  had  won  a  lawsuit 
against  Ernest  IHbert;  a  motion  for  a  new 
trial  was  pending;  respondent  was  their 
faithful  and  steadfast  friend ;  he  owned  land 
adjoining;  it  was  to  bis  Interest  to  put  fear 
Into  the  hearts  and  minds  of  these  plaintiffs 
so  that  he  might  involve  the  title  in  a  way 
that  he  conld  eventually  claim  the  land. 

We  confess  our  Inability  to  say  that  we  are 
positive  that  these  thli^  are  so;  but  the 
probability  is  so  overwhelming  we  think  tliat, 
if  there  ever  was  a  case  where  the  parties 
should  be  relegated  to  their  original  positions 
and  made  to  deal  with  ea^  other  under  the 
broad  prindplea  of  equity,  this  is  the  case. 
Respondent  offered  at  one  time  to  deed  the 
land  back  to  plalntlfbi.  If  be  Is  given  bis 
money  and  his  interest,  he  should  not  now 
complain. 

Nether  are  we  impressed  by  the  argument 
made  by  counsel  for  respondent  that  the  tes- 
timony of  the  plaintiffs  is  contradictory.  As 
ve  have  said,  plaintiffs,  especially  the  wit- 
ness 36bn  Dibert,  had  little  comprehension 
of  what  was  going  on  In  the  courtroom  owing 
to  bis  lack  of  understanding  of  the  English 
language.  He  does  not  even  write  bla  name 
and  is  possibly  of  a  lower  order  of  mentality 
than  the  average  man. 


We  believe  that  equity  will  be.  done  In 
this  case  If  respondent  is  given  that  wbldt 
he  put  into  tbe  transaction.  We  have  there- 
fore decided  to  remand  this  case,  with  in- 
structions to  tbe  lower  court  to  take  an  ac- 
count of  tbe  affairs  ot  the  parttee  to  tills  ao- 
tlon  and  to  order  a  reconveyance  of  tbe  land 
upon  the  payment  to  the  respondent  of  bis 
money  with  interest,  and  all  Bums  paid  in  the 
way  of  taxes  and  for  bettermoits,  and  tbe 
sums  paid  to  Belt  &  Powell  as  attorneys'  fees. 

We  bare  not  overlooked  xesgaaSaiVa  mo- 
tion to  dismiss  tbe  appeal  In  this  caae^ 

[S]  A  notice  vt  appeal  was  given  by  all  <tf 
tbe  parties  plalntlfC.  The  bond  was  not  stgn- 
ed  bf  Anna  Dibert,  tbe  wife  of  Herman  Di- 
bert, altboagb  It  was  algned  by  John  Dibert, 
Caroline  Dibert,  and  Herman  DU)^  It  Is 
in  form  a  nqwrsedeas.  No  obJectUm  was 
made  to  tbe  form  of  the  bond  in  tbe  court 
below. 

Tbe  motion  la  denied  under  tiw  antbority 
of  Tbomaa  t.  Lee^  74  Wash*  286, 183  Pac.  446, 
134  Pac.  SlOi.  Tbe  Jurisdiction  of  this  court 
6epeBdM  upon  the  notice  of  appeal,  and  not 
upon  tbe  Conn  oC  tbe  bond. 

Each  party  will  pay  their  own  eoeta  on 
appeaL 

C9B0W,  a  J.,  and  ELLIS  and  GOSB,  JI^ 
omcor. 


In  rs  BROWN'S  BSTATB. 
GODFRBX  et  aL  V.  WATBBHOUSE  et  aL 

(No.  11202.)  * 
(Supreme  Gonrt  of  Washington.  Jan.  11,  1916.) 

WlIXS  (i  302*)— BXEOUTXOll— FOBQEBT  Or  SlO- 

NATUBX— EVIDEnCE. 

Evidence  in  a  will  contest  held  to  justify  a 
finding  that  the  signature  of  testatrix  to  her  will 
was  genuine. 

[Ed.  Note.— EV>r  other  cases,  see  Wills,  C«it. 
Dig.  §8  575.  581,  700-710;  Dee.  Dig.  {  302.*] 

Chadwick  and  JTulterton,  JJ.,  dissenting. 

En  Banc  Appeal  from  Superior  Court, 
Spokane  County ;  J.  J>.  Ilinkle,  Judge. 

Contest,  by  George  H.  Godfrey  and  others 
against  Nellie  Waterhonse  end  others,  of 
the  will  of  Sarah  J.  Brown,  deceased.  iSrom 
a  decree  sustaining  the  will,  contestants  ap- 
peal. Affirmed. 

Scott  &  Campbell,  of  Spokane,  for  appel- 
lants. Ira  Honeflnger  and  Hamblen  &  Gil- 
bert, all  of  Spokane,  for  req^ondenta. 

MAIN,  J.  This  action  was  instituted  for 
tbe  purpose  of  ccmtestlng  the  will  of  Sarah 
J.  Brown,  deceased.  After  the  Issues  bad 
t>een  framed  the  cause  was  tried  before  the 
court,  sitting  without  a  Jury.  Findings  of 
fact  and  conclusions  of  law  were  made,  and  a 
Judgment  entered  sustaining  the  validity  of 
tbe  will.  From  this  Judgment  an  appeal  Is 
prosecuted. 

Tbe  will  purports  to  have  been  executed  on 
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tbe  14tb  day  <^  January*  iSlO.  Ob  Jannaiy 
16,  mi,  Sarah  J.  Brown,  the  teetatrlz.  died. 
The  will  was  found  and  produced  aa  or  abont 
the  16th  day  of  December,  1911.  Snbseanoit 
to  the  death  of  Ure.  Brown,  and  prior  to  the 
date  of  the  finding  of  the  will,  the  estate  was 
being  administered  upon.  After  the  will  was 
found  and  produced,  It  was  admitted  to  pro- 
bate on  January  28,  1912.  Oliereafter,  and 
on  January  80,  1912,  the  present  action  was 
instituted. 

The  will,  after  nuiking  certain  specific  be- 
guestfl  and  devises,  gives  the  residue  of  tbe 
property  to  two  adopted  sons,  and  the  nieces 
and  ncphewB  of  the  testatrix,  share  and 
share  alike.  The  two  adopted  sons,  who  by 
their  guardian  ad  litem  are  the  contestants 
in  this  proceeding,  were  adopted  during  tbe 
year  1902  when  they  were  fire  and  six  years 
old,  respectirely.  They  were  sons  of  Mrs. 
Brown's  brother,  Clarence  B.  Godfr^  and  bis 
wife.  After  th^  adoption  they  continned 
to  reside  with  their  parents  as  before.  I 

The  statement  of  facts  in  this  case  covers 
a  little  more  tlian  650  pages.  Also  there  are 
many  exhibits.  Most  of  these,  however,  are 
documents  c<Hitalnljig  the  admitted  signa- 
tures of  Mrs.  Brown,  offered  in  evidence  f<xr 
the  purpose  of  comparison  with  the  stature 
upon  the  will.  There  Is  no  question  In  the 
case  other  than  one  of  fact  In  none  of  the 
briefs  Is  there  a  single  law  book  cited.  The 
ultimate  question  is  whether  the  signature 
upon  the  will  is  that  of  Mrs.  Brown.  The 
testimony,  not  only  upon  this  primary  ques- 
tion, but  upon  {he  collateral  questions,  Is  in 
conflict.  Every  page  of  the  statement  of 
facts  has  been  carefnlly  read,  and  the  ex- 
hibits have  all  been  examined.  The  signa- 
ture "upon  tbe  will  has  been  compared  with 
tbe  admitted  signatures,  under  a  hand  gla3S( 
and  also  under  a  microscope.  Taking  into 
consideration  all  the  evidence  in  the  case,  we 
are  of  the  opinion  that  there  Is  not  only 
insufficient  evidence  to  justify  the  reversal 
of  tbe  trial  court  upon  a  finding  of  fact,  but 
that  the  evidence  affirmatively  shows  that 
the  Judgment  of  the  trial  court  was  right 
To  enter  upon  a  review  and  discussion  of  the 
evidence  would  unduly  extend  this  opinion, 
and  would  serve  no  useful  purpose.  Where 
the  question  Is  solely  one  of  fact,  the  opin- 
ion is  not  valuable  as  a  precedent 

The  Judgment  will  be  affirmed. 

CROW,  C.  J.,  and  MOUNT.  PABKEB, 
MORRIS,  and  GOSK,  JJ.,  concur.  ELLIS, 
J.,  did  not  participate. 

GHADWICK,  J.  I  dissent  This  case  was 
originally  assigned  to  me.  I  believe  I  took 
it  with  an  open  mind.  I  have  given  It  more 
care,  moref  thought,  and  more  study  than  any 
case  ever  snbnjltted  to  me  for  my  judicial 
opinion.  I  took  the  case  primarily  to  affirm. 
I  could  not  put  an  afilrnmnce  on  paper,  nor 
do  1  believe  fhut  It  would  be  pos^ble  to  make 
a  detailed  atatement  of  tbe  caw  and  draw  the 


conclusion  that  the  court  has  drawn.  The 
only  way  to  aiBrm  the  case  la  to  pass  it  with- 
out argument,  saying  that  taking  the  ease  by 
its  four  comers  we  And  there  la  a  confiict 
of  evidence,  and  the  court  la  not  prepared  to 
say  that  the  evidence  preponderates  against 
the  decree  of  the  lower  court. 

Judge  MAIN  has  read  tbe  record  wiUi  con- 
scdentiouB  care  and  zeal,  and  he  has  drawn 
tbe  conduslai  that  vposi  tbe  whole  case  tbe 
decree  should  be  affirmed.  I,  too,  have  read 
every  page  of  tbe  Btatem«it  of  facts,  and  re- 
read the  gi^eater  part  of  it  I,  too.  have  ex- 
amined the  exhibits  and  put  the  disputed 
signatures  under  a  reading  ginas  and  a  hiA- 
power  microecope.  I  have  done  my  work 
and  shall  avail  myself  of  the  privily  of 
giving  reasons  wliich.  In  my  judgment,  sus- 
tain my  opinion  that  the  purported  will  of 
Sarah  J.  Brown  la  a  forgery. 

Sarah  J.  Brown  went  to  the  city  of  Spo- 
kane about  tbe  year  1889.  She  engaged  in 
dressmaking  and  made  some  investments  in 
real  estate  which  proved  profitable,  so  that  at 
the  time  of  her  death,  which  occurred  on  the 
16tb  day  ot  January,  1911,  she  had  accumu- 
lated an  estate  which  was  appraised  at  about 
$40,000.  Mrs.  Brown  possessed  an  unusual 
aptitude  for  business  and  was  careful  and 
methodical  in  all  of  her  business  habits.  She 
liad  transacted  her  business  through  an  attor- 
ney for  more  than  20  years.  During  tliat  time 
Mr,  D.  W.  Henley,  Messrs.  Henley  &  Scott,  and 
Mr.  Scott,  now  of  counsel  for  the  contestants, 
did  her  legal  boslnesB.  She  kept  her  valuable 
pa[>ers  in  a  tin  box,  whldi  she  deposited  in 
her  lawyer's  vault  Judge  Prather,  an  at- 
torney of  respected  standing,  had  done  some 
little  business  for  Mrs.  Brown  many  years 
ago.  He  has  an  indistinct  recollectlw  of 
drawing  a  will,  but  no  showing  la  made  that 
would  warrant  us  In  holding  that  Mrs. 
Brown,  during  the  20  years  of  her  active  life 
in  Spokane,  ever  consulted,  except  in  the 
most  remote  instances,  any  lawyer  other  than 
Mr.  H^ley  or  Mr.  Scott  for  guldatu%  or  ad- 
vice. In  the  years  1891-1893,  Mrs.  Brown 
acted  as  administratrix  of  the  estate  of  Ben- 
jamin F.  Whipple,  deceased.  This  is  noted 
for  two  reasons  :  To  show  that  Mrs.  Brown 
was  familiar  with  the  ways  of  tbe  law  and 
of  law  offices,  and  because  many  of  her  sig- 
natures have  been  gathered  from  the  flies  of 
that  case  and  have  been  offered  as  evidence 
in  this  one. 

Clarence  B.  Godfrey,  a  brother  of  Mrs. 
Brown,  and  his  wife,  Etta  B.  Godfrey,  have 
two  sons,  Geoige  H.  Godfrey  and  Frank  B. 
Godfrey.  Mrs.  Brown  seems  to  have  had  an 
affection  for  thm  children,  and  in  October, 
1902,  at  a  time  when  they  were  five  and  tAx 
years  old,  respectively,  she  adopted  them  as 
her  own,  with  the  consent  of  thdr  parents. 
She  attended  to  and  met  the  expense  of  their 
schooling.  When  not  in  boarding  school  the 
boys  remained  with  tb^  parents.  It  seenu 
to  be  pronn  berood  tbe  peiaAvttitnn  Di  a 
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doubt  tiiftt  tbe  only  object  Mn.  Brows  had 
In  aAopting  tbe  boys  was  to  see  to  it  Uiat 
bad  pn^r  Inetrnctloii  and  to  make 
them  her  lawfol  bdrs.  Her  relattonshlp  to 
the  boys  was  not  changed  dnilnff  her  Ufe- 
tlme,  and  tbey  were  her  legally  adopted  chil- 
dren at  tbe  time  of  her  death.  Mrs.  Brown 
was  of  tbe  age  of  about  91  or  6S  years  at  the  | 
time  of  her  death.  She  bad  ever  been  of! 
sound  mind  and  alert  to  her  business  interests- , 
After  tbe  death  of  Mrs.  Brown  search  was ' 
made  for  a  will.  None  was  found  to  her  tin 
box  where  Inquiry  was  flrst  and  most  natural- 
ly directed,  nor  was  any  found  at  her  borne. 
Mrs.  Etta  B.  Godfrey,  the  natural  mother  of 
the  adopted  sons  of  Mrs.  Brown,  was  appoint- 
ed administratrix,  and  proceeded  to  admin- 
ister the  estate  until  the  purported  will  was 
admitted  to  probate.  A  contest  was  there- 
after instituted  by  the  natural  father  of  the 
adopted  sons,  who  are  also  parties  contestant, 
and  by  their  guardian  ad  litem.  The  trial 
judge  found  that  contestantfi  had  failed  to 
sustain  their  petition,  and  decreed  the  pro- 
posed will  to  be  the  last  will  and  testament  of 
Sarah  J.  Brown,  deceased.  An  appeal  to  this 
court  Is  prosecuted. 

Contestants  assert  the  will  to  be  a  forgery 
because:  First,  the  direct  testimony  shows 
that  she  had  no  will ;  second,  concomitant 
drcumstances  show  the  proffered  document 
to  be  false;  and  third,  tbe  paper  (a)  shows 
forgery  upon  its  face,  and  (b),  by  a  prepon- 
derance of  the  credible  testimony  of  the  opin- 
ion witnesses  and  of  the  experts  in  band- 
writing,  it  is  shown  to  be  such. 

Mrs.  Nellie  Waterhonse  and  Mrs.  May  Plx- 
lee  are  daughters  of  Luclnda  L.  McFarlane, 
a  sister  of  Mrs.  Brown.  Mrs.  lIcFarlane  died 
about  two  months  before  Mrs.  Brown  passed 
away.  Certain  real  property  which  Mrs.  Wa- 
terhouse  claimed  as  her  own,  but  for  which 
Mrs.  Brown  had  probably  furnished  the 
whole  consideration,  was  in  Mrs.  Brown's 
name  when  she  died.  She  also  held  the  note 
of  Mra  Plxtee  for  about  $800.  A  brother  of 
these  women,  George  L.  McFarlane,  also 
owed  a  note  to  the  estate.  Mrs.  Waterhouse 
and  Mrs.  Plxlee  expected  that  Mrs.  Brown 
would  devise  the  property  and  absolve  the 
note  in  her  will.  It  seems  fairly  certain  from 
the  testimony  that  Mrs.  Waterhouse  and  Mrs. 
Pixlee  were  bitterly  and  even  angrily  dis- 
appointed because  their  aunt  had  not  released 
their  obligations  and  bad  not  distributed  her 
property,  especially  some  diamonds,  by  will, 
In  the  way  tbey  thought  she  should  have 
done.  They  seem  to  have  entertained  the 
idea  that  if  the  adoption  of  the  boys  were  set 
aside  they  would  obtain  no  advantage  over 
the  other  heirs,  and  they  talked  with  Mrs. 
Godfrey,  and  a  lawyer  was  consulted  with 
reference  to  vacating  the  order  of  adoption. 
The  testimony  is  very  conflicting  upon  this 
item  as  to  which  one  of  the  parties  was  the 
mover.  Mrs.  Waterhouse  and  Mrs.  Plxlee 
My  that  Mrs.  Godfrey  auggeMed  it  Slie  de- 


Dies  it  and  inslsta  ttkat  the  other  women  suff- 
geeted  it  Bat  it  is  certain  that  the  matter 
was  discussed,  and  that  Mrs.  Waterhouse  and 
Mns.  Pixlee  were  extremely  anxious  that  It 
be  done.  Tlie  Godfreys  were  not  nnwilUi^ 
that  Mrs.  Waterhouse  should  have  the  prop- 
erty claimed  by  lier,  and  a  friehdly  suit  was 
begun  by  Mrs.  Waterhouse  against  the  admin- 
istrator, and  a  decree  so  holding  was  entered. 
There  seems  to  be  no  donbt  of  tbe  fact  Uut 
Mrs.  Brown  had  often  said  that  she  intended 
that  "Ndlie"  should  liave  the  property,  and 
It  seems  to  be  about  as  certain  that  she  held 
the  property  in  her  own  name  in  order  to 
protect  it  from  the  consequences  of  habits 
less  thrifty  than  she  knew  herself  to  possess. 
Mrs.  Pixlee  was  instotent  tliat  she  should  be 
given  tier  note  without  payment  She  made 
at  least  one,  and  possibly  more,  trips  from 
her  home  at  Epbrata  with  the  avowed  pur- 
pose of  demanding  the  note.  A  final  demand 
was  made  on  the  administrator  about  De- 
cember 8,  1911.  At  this  time  Mrs.  Pixlee  sug- 
gested to  Mrs,  Grodfrey.  the  administratrix, 
that  it  had  been  Mrs.  Brown's  intention  to 
put  the  name  of  a  deceased  brother  on  Mrs. 
McFarlane's  tombstone.  Neither  Mrs.  God- 
frey nor  Mrs.  Pixlee  knew  the  date  of  his 
death,  and  Mrs.  Pixlee  assumed  to  look  for  it 
among  her  mother's  old  papers.  About  De- 
cember 16th,  at  the  home  of  Mrs.  Water- 
house,  in  the  presence  of  Mrs.  Olson,  a  neigh- 
bor, and  Miss  Jenkins,  who  say  they  were 
asked  to  "come  over"  and  hear  some  music 
on  the  phonograph  (one  of  these  witnesses 
also  testifles  to  an  anxle^  on  the  part  of  the 
sisters  to  have  another  lady  present),  Mrs. 
Waterhouse  and  Mrs.  Plxlee  brought  out  an 
old  red  wallet  stuffed  full  of  old  papers  be- 
longing to  their  mother.  The  papers  number 
111  and  are  wholly  Irrelevant  to  any  Issue 
In  this  case.  The  wallet  was  tied  in  an  old 
newspaper,  stained  with  the  mark  of  a  coffee 
cup.  Mrs.  Waterhouse  testified  that  on  the 
iiaturday  before  Mrs.  Brown's  death  she 
took  the  old  red  wallet  from  Mrs.  Brown's 
house,  where  Mrs.  Brown  had  had  It  for  the 
purpose  of  looking  through  her  deceased  sis- 
ter's papers;  that  the  papers  were  scattered 
over  a  small  center  table  and  over  Mrs. 
Brown's  desk;  that  she  gathered  them  up 
and  wrapped  them  and  the  wallet  in  an  old 
newspaper  which  Mrs.  Brown  had  laid  upon 
the  small  table  upon  which  she  was  accus- 
tomed to  eat  her  meals ;  that  there  was  a 
stain  of  coffee  upon  it  Her  theory  Is  that 
in  gathering  up  this  wallet  and  wrapping 
It  In  the  newspaper,  she  picked  up  the  en- 
velope containing  the  wilt.  Resuming  now 
our  narrative,  Mr&  Plxlee  started  to  look 
through  tbe  papers,  and  "all  at  once"  she 
dropped  them  on  tlie  floor.  In  picking  them 
up  she  or  Mrs.  Waterhouse  "happened,"  out 
of  the  whole  number  of  papers,  to  pick  up 
an  envelope,  blank  with  tbe  exception  of  the 
words  "my  wilt"  written  dimly  across  one 
end  Itt  lead .  pencil,    Uro.  Pixiea  aays  die 
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said,  "Why,  mother  had  a  will."  Mrs.  Olson 
took  It  out  oC  her  hand  and  examined  and 
read  It  Miss  Jraklm  testifies  to  the  dis- 
covery of  the  will  as  follows: 

"State  to  the  court  what  was  aald  and  vbat 
was  done  is  the  finding  of  this  will?  •  *  • 
A.  Mrs.  Piilee  said  that,  loolung  at  some  old 
pictures  'of  people  back  Bast  put  her  in  mhid 
of  an  address  that  Mrs.  Godfrey  wanted  to  find 
in  some  old  letters,  and  she  spoke  to  Mrs.  Wa- 
terbouse  about  looking  those  old  letters  over, 
and  she  said,  'Should  I  look  tbem  over  to-nigbt 
or  should  I  take  them  home  with  me?'  and  1 
think  Mrs.  Waterhoase'said  do  jost  as  ^e  was  a 
mind  to  ;  and  she  said — Mrs.  Pixlee  said  again  to 
Mrs.  Olson,  she  said,  'What  would  you  doV  and 
Mrs.  Olson  said,  'Why,'  she  said,  'I  would  look 
part  of  them  over,  and  if  I  got  tired  I  would 
take  the  rest  of  them  home  with  me.*  And  so 
she  was  looking  them  over,  and  when  she  un- 
wrapped them  in  this  newspaper  there  was  a 
mark  where  the  cup  had  sat.  a  cup  of  tea  or 
coffee  had  made  a  mark  on  the  tablecloth,  and 
so  I  had  my  attention  draw^  to  it;  she  said, 
'This  is  one  of  Auntie's  tablecloths;  yon  can 
see  where  the  cup  sat  on  it,'  and  1  noticed  it, 
and  she  drawed  Mrs.  Olson's  attention  to  it, 
and  she  noticed  it,  and  i  think  then  was  when 
Mrs.  Waterhouse  said,  '1  must  bum  those— tbem 
in  the  stove,'  or  something  like  that,  she  said, 
and  she  made  a  grab  for  them.  She  was  sitting 
across  the  room,  and  she  made  a  grab  for  them 
and  knocked  them  out  of  Mrs.  Pislee's  lap,  and 
if  I  remember  right  the  first  letter,  the  first 
envelope,  Mrs.  Pixlee  picked  up  it  had  across 
the  end  of  it,  'My  Will.*  Mrs.  Pixlee  held  it 
up,  and  she  says,  Mrs.  Pixlee  said:  "There  is 
the  lost  will ;  auntie  has  made  a  will.'  And  she 
handed  it  to  me,  and  I  don't  remember  if  1 
opened  it  or  handed  it  back  to  her  and  she 
opened  it,  but  I  remember  I  was  the  first  one 
to  open  the  will  Inside  the  headings  unfilled  in, 
and  1  opened  it  and  I  said,  "The  last  will  and 
testimony  of  Sarah  J.  Brown,'  and  I  just  drop- 
ped it  on  the  floor.  I  said,  'I  don't  want  noth- 
ing to  do  with  it' ;  and  I  think  Mrs.  Pixlee 
pi&ed  it  up  and  said,  'Maybe  no  one  ought  to 
read  it;  we  ought  to  take  it  to  a  lawyer,'  and 
Mrs.  Olson  says:  'Yes;  we  will  read  it;  it 
won't  do  any  hurt*  And  she  took  it  and  start- 
ed to  read  it,  and  I  think  one  of  them  grabbed 
it  away  from  her,  and  she  grabbed  it  back  again 
and  read  it,  and  she  read  it  aloud  a  couple  of 
times  so  we  all  beard  it." 

The  will  was  carried  to  the  attorneys  for 
Mrs.  Waterhoase  and  was  afterwards  offered 
for  probate. 

One  of  the  witnesses  to  the  will,  tieorge 
A.  Griffeth,  had  known  Mrs.  Brown  for  more 
than  20  years.  He  Is  a  farmer  living  west  of 
Spokane,  and  is  the  father-in-law  of  George 
McFarlane,  one  of  the  beneficiaries  under  thp 
will.  W.  C.  Lavender,  the  other  witness, 
says  that  he  did  not  know  Mrs.  Brown,  al- 
though GrUfeth  says  he  (Lavender)  bad  met 
her  on  at  least  one  occasion  at  his  home. 
Lavender  does  not  remember  the  circum- 
stance. Lavender  was  a  friend  of  Orlffeth 
of  more  than  20  years'  standing.  The  two 
witnesses  to  the  will  sabstantially  agree 
that  they  were  met  by  Mrs.  Brown  (although 
Lavender  says  that,  not  knowing  her,  be 
does  not  swear  that  it  was  In  fact  Mrs. 
Brown)  on  Riverside  avenue  near  McNabb's 
drug  store,  and  were  asked  by  her  to  step 
into  the  drag  store  and  witness  her  vUl; 
th^  th^  went  Into  tha  ator^  and  In  the 


northeast  comer,  at  a  place  provided  for  the 
convenience  of  customers,  the  three  of  tbem 
signed  the  document.  Lavender  says  it  took 
"Just  a  minute.  Just  long  enough  to  sign 
it  up."  This  Is  a  significant  fact  to  which 
we  will  refer  later.  Lavender  farther  te»- 
tifles  that  he  remembers  the  signer  of  the 
will  as  a  woman  between  "40  and  50,"  that 
she  did  not  ai^ear  to  be  old,  and  that  she 
acted  like  she  was  in  good  health.  Griffeth 
also  Bays  that  she  seemed  to  be  in  good 
health,  althonSh  there  can  be  no  qaestloii 
that  at  about  that  time  (the  most  of  the 
Qumtb  of  January)  she  was  laid  up  with 
rheumattom  and  unable  to  walk.  Lavender 
says  he  never  saw  the  woman  after  that  time. 

Another  in(ddeat  relied  upon  by  propo- 
nents la  testtfled  to  Judge  Fratli^,  who 
says,  in  Bubstanoe^  that  some  time  within 
the  year  or  two  then  Just  past,  some  man, 
whom  he  does  not  now  remember,  came  to 
him  and  ezhlbtted  a  typewritten  draft  of  a 
win,  and  aaked  him  whether  it  was  In  legal 
form.  He  replied  that  It  was,  whereupcm 
his  visitor  told  him  that  be  had  bean  sent 
there  by  Judge  Fratber'a  old  friend,  Mrs. 
Sarah  J.  Brown,  who  thought  that  because  of 
old  frlendsh^  he  would  make  no  diarge  for 
his  advice. 

Testimony  is  also  offered  tending  to  show 
that  Mrs.  Brown  had  intended  to  aquare  all 
debts  and  obligations  owing  by  her  nieces 
and  n^;ihew,  but  it  Is  nowhere  made  to  ap- 
pear that  she  ever  maniftated,  by  word  or 
deed,  an  intention  to  discharge  their  debts 
and  at  the  same  time  make  them  residuary 
legatees  of  eqnal  standing  with  her  adopted 
son&  There  is  much  testimony  tending  to 
show  that  Mrs.  Brown  had  said  that  she  had 
done  all  that  she  intended  to  do  for  her  sis- 
ter's children.  On  this  feature  of  the  case 
the  testimony  neutralizes  itself. 

Would  a  woman  be  apt  to  make  a  will 
under  the  circumstances,  and  act  with  ref- 
erence to  It  as  it  is  alleged  Mrs.  Brown  did. 
In  the  light  of  the  following  facta?  She  was 
an  accomplished  business  woman,  "smart," 
of  mature  thought  and  careful  business  hab- 
its. She  had  been  accustomed,  both  before 
and  after  the  date  of  the  alleged  will,  to  do 
her  business  through  her  attorneys.  The 
making  of  a  will  was  no  new  thing  to  her — 
it  seems  to  be  agreed  by  all  that  she  had 
made  a  will  some  years  before.  It  was  a 
subject  that  was  often  discussed  by  her. 
There  was  no  reason  why  she  should  go 
about  it  in  a  mysterious  way  or  work  through 
the  Instmmwtallty  of  some  man  who  ap* 
pears  on  the  scene  and  makes  his  exit  from 
the  stage  without  revealing  his  Identity.  To 
be  called  upon  to  act  upon  such  a  delicate 
mission  the  party  must  have  been  an  old 
friend  of  Mrs.  Brown,  and,  if  so.  he  would 
probably  have  been  known,  eltlier  personal- 
ly or  by  reputation,  to  Judge  Prattaer.  The 
record  reveals  no  like  Instance  where  Hr& 
Brown  depended  iQon  othera  to  attend  to 
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her  affairs.  She  was  on  soffldent  terms  ot 
intlma(7  with  her  own  lawyer  to  loan  him 
mon^,  and  U  the  plea  be  urged  that  she 
sought  to  save  a  fee  hy  sending  the  draft  of 
her  will  to  an  attorney  by  the  hand  of  a 
stranger  for  approval,  It  may  be  answered  by 
saying  It  Is  more  probable  that  her  own  at- 
torney woald  have  answered  her  question 
without  fee  than  one  who  had  gained  no 
proAt  from  her  in  a  business  way.  Mrs. 
Brown  was  not  close  or  stingy.  The  record 
shows  the  contrary.  She  was  generous,  rath- 
er than  grasping.  She  had  been  very  liberal 
with  her  sister's  children.  The  contested 
will  was  undoubtedly  drawn  by  a  lawyer,  or 
from  a  l^al  form,  and  it  seems  Improbable, 
In  the  light  of  all  the  other  circumstances  at- 
tending the  execution  of  the  will,  that  Mrs. 
Brown,  the  methodical  business  woman, 
would  have  had  It  drawn  by  a  lawyer  other 
than  her  own.  If  she  desired  the  advice  of 
another  lawyer,  it  is  more  likely  that  she 
would  have  gone  to  him  herself-  It  would 
be  nttaly  contrary  to  her  habit  and  her  life 
history  In  Spokane  to  charge  her  with  going 
to  some  lawyer  who  cannot  now  be  found, 
and  whorib  work  she  had  not  sufficient  con- 
fidence to  acc^t  without  further  aaeuvuioe, 
and  then  to  resort  to  the  unusual  mettiod  of 
passhig  a  matter  of  that  magnitude  througih 
the  band  of  a  third  party  to  be  assnred  of 
its  validity. 

Then  again  the  case  touches  the  doctrine 
of  probabilities  in  this:  C(«siderlng  Mrs. 
Brown's  buabiesa  training,  she  would  In  all 
probability  have  executed  and  obtained  wit- 
neasa  at  the  time  and  place  where  the  will 
was  drawn,  and  there  closed  the  transaction 
and  put  It  away  for  safe-keeping,  £or  U  we 
say  It  Is  her  will,  the  form  of  It  must  have 
been  aatiafactory  to  her;  Oiere  are  no  eor- 
rectlous  or  Interlineations;  although  her  sis- 
ter l8  called  "Lydla"  Instead  of  Luclnda,  by 
which  name  she  was  known,  and  her  neph- 
ew and  nieces  are  named  without  the  Initials 
which  she  ordinarily  nsed.  Instead  of  doing 
the  usual,  ordinary,  and  natural  thing,  we 
And  that  she  went  out  on  the  highways  with 
intent  to  call  witnesses  from  the  bystander:^, 
and  just  happened  to  meet  Mr.  Grlffeth  and 
his  friend  Lavender,  and  then  went  Into  a 
public  drug  store  to  execute  the  will  at  a- 
desk,  or  place  to  write  on  the  counter.  The 
two  witnesses  are  not  at  all  clear  which  it 
was,  but,  whichever  it  was,  it  was  not  there, 
as  is  shown  by  several  disinterested  witness- 
es, employes  In  the  drug  store.  It  had  been 
removed  some  months  before  the  date  of  the 
imri)orted  will.  The  witnesses  do  not  remem- 
ber whether  they  or  Mrs.  Brown  sat  down  or 
stood  up  to  sign  the  document.  A  most  strik- 
ing circumstance  Is  that  instead  of  then  go- 
ing to  the  repository  where  her  private  pa- 
pers were  kept,  a  place  safe  from  intrusion 
and  fire,  and  where  those  interested  would 
naturally  look  for  such  a  document  at  the 
time  of  her  death,  she  left  it  around  her 


home  for  nearly  a  year  so  cardessly  that  It 
found  its  way  into  a  pile  of  rubbish.  The 
old  pouch  Is  full  of  Sunday  school  cards,  re- 
wards of  merit,  clippings,  business  cards,  ad- 
vertisements, letters,  etc.,  unimportant  and 
Inconsequential  things  such  as  youth  gathers 
and.  sentlmrat  retains  with  growing  strength 
as  age  creeps  on.  Mrs.  Waterhouse  says  her 
mother  never  destroyed  anything. 

The  finding  of  the  will  under  drcumstano 
es  that  were  so  unusual  as  to  call  for  some 
explanation  puts  suspicion  upon  It  The  wo- 
men who  happened  in  or  were  called  in  both 
agree  that  Mrs.  Waterhouse  and  Mrs.  Plxlee 
were  urgent  in  their  request  that  they  tell 
the  lawyers  that  they  were  not  invited  to  be 
at  Mrs.  Waferhouse's  at  the  time  the  will 
was  found.  One  of  them  says  that  she  was 
told  ttiat  die  would  recdve  f  100  if  they  won 
the  case  and  established  the  will.  All  ai 
these  things  and  others  which  might  be  men- 
tioned, when  coupled  with  Uie  fact  that  Mrs. 
Brown  had  been  generous  with  Mrs.  Water- 
house  and  Mrs.  Pixlee  and  George  McFar- 
lane,  the  dilldren  of  her  deceased  sister; 
the  fhct  that  she  adopted  her  brother's  boys 
to  make  them  her  heirs,  as  is  testified  by 
many  disinterested  witnesses;  the  fact  that 
she  had  had  a  will  before  the  adoption,  and 
thereafter  and  up  to  the  time  of  her  death 
had  said  frequently  to  many  third  parties 
who  hare  no  Interest  in  the  case,  as  well  as 
her  own  attorney  as  late  as  November,  1910, 
that  while  she  had  had  a  will,  she  had  de- 
stroyed it,  fearing  that  a  will  might  be  bro- 
ken ;  the  fact  that  during  her  last  sickness, 
when  asked  by  the  doctor,  at  the  solicltatloB 
of  Mrs.  Waterhouse  or  the  Godfreys  (they 
are  not  agreed  as  to  who  suggested  it),  about 
her  affairs  and  whether  she  had  a  will,  she 
expressed  her  Impatience  and  displeasure^ 
saying  she  could  attend  to  her  own  affairs; 
the  fact  that  the  greater  number  of  the  wit- 
nesses agree  that  Mrs.  Brown  was  confined 
to  her  home  about  the  time  the  will  was  ex- 
ecuted, unable  to  walk  about  the  house  or  to 
the  toilet  because  of  a  swollen  foot  and  rheu- 
matism, and  that  It  is  improbable  that  she 
was  able  to  be  on  Blverside  avenue  In  ap- 
parent good  health  on  the  14th  day  of  Jan- 
uary— brings  me  to  a  consideration  of  the 
signature  of  the  will. 

Having  detailed  the  facts  In  a  general  way, 
and  keeping  in  mind  the  Interest  of  the  pro- 
ponents who  discovered  the  will,  I  come  to 
a  consideration  of  the  signature  and  date 
line  of  the  will,  resolved  to  weigh  the  testi- 
mony with  unusaal  care  and  as  Independent- 
ly of  the  circumstances  just  recited  as  I 
can,  although  probabilities  and  Incredibilities 
must,  of  necessity,  enter  more  or  less  active- 
ly Into  the  consideration  of  the  questioned 
signature. 

The  law  of  questioned  documents,  if  it  may 
be  called  a  settled  branch  of  the  law,  is  an 
interesting  subject.  There  may  be  signatures 
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whldi  will  pasa  tbe  scrutiny  of  a  careful 
eye,  yet  under  the  microscope,  or  when  sn- 
perlmpoaed  upon  or  Juxtaposed  with  an  aa- 
tbentlcated  signature,  the  most  careless  ob- 
serrer  will  admit  to  be  bald,  even  clumsy 
forgeries.  Where,  after  the  usual  tests  of 
observance  and  microscopical  examinations, 
the  witnesses  are  of  different  mind,  a  Judge 
to  whom  tbe  Issue*  is  submitted  must  resort 
to  his  own  Judgment  and,  from  tbe  conflict 
of  opinion,  tbe  maze  of  drcumstance,  and  a 
comparison  of  the  questioned  signature  with 
all  tbe  authenticated  ones,  endeavor  to  ex- 
tract the  truth.  To  accomplish  this,  we,  like 
the  experts  who  have  disagreed,  must  go  over 
tbe  same  ground,  employ  tbe  same  tests,  and 
by  processes  of  Inclusion  and  exclusion  come 
to  some  opinion.  Our  field  broadens,  for 
unlllie  many  of  tbe  witnesses,  who  hold  an 
autbentioated  signature  in  one  hand  and 
the  questioned  document  in  the  other  and  by 
mere  comparison  or  reference  to  pictorial  ef- 
fect express  an  opinion,  we  are  compelled  to 
consider  the  disposition,  tbe  character  and 
characteristics,  tbe  motlyes  and  purposes,  the 
health,  tbe  very  life  history  of  tbe  one 
whose  writing  Is  offered  even  to  its  minutest 
detail,  to  measure  probabilities,  and,  finally. 
If  there  be  a  probability  one  way  or  the  oth- 
er, to  consider  it  In  the  light  of  the  opinions. 
We  must  measure  the  witnesses,  their  ex- 
perience, their  interest,  their  attitudes,  their 
apparent  candor  or  lack  of  candor,  their 
ability  to  Judge,  tbelr  opportunities  to  know 
the  signature  offered,  their  mental  character- 
istics, the  extent  of  their  examinations  and 
comparisons.  It  is  our  duty  to  observe  to 
what  extent  an  opinion  upon  scientific  sub- 
jects or  questioned  hypotheses  may  be  Influ- 
enced by  that  bias  and  partisanship  which 
in  many,  if  not  in  most  all,  such  cases  In- 
fluence, possibly  in  an  unconscious  way,  the 
opinions  of  those  who  testify  or  may  have 
testified  in  pride  of  opinion  or  In  considera- 


tion of  an  nnugoal  fee.  We  must  give  weight 
to  tbe  wperta  In  proportion  as  we  think  the 
reasons  glTOn  for  th^r  ogisAoDB  are  good  rea- 
sons or  bad  reasons.  Osbom,  Questioned 
Documents,  258. 

Waiving  for  the  time  tbe  opb^oaa  of  the 
experts  and  others,  and  approaching  tbe 
question,  as  I  believe,  with  an  open  mind 
and  with  a  sincere  purpose  to  try  the  case 
de  novo  (Hunt  v.  Phillips,  34  Wash.  362.  75 
Pac.  970), 

I  first  submit  an  enlarged  copy  of  the  ques- 
tioned signature  and  the  attendant  writing 

"Jan  14tb." 

(2)  The  questioned  signature  and  28  sig- 
natures taken  haphazard  from  checks  writ- 
ten in  the  years  190&-1910. 

(3)  Three  signatures  written  in  1891-18S3. 
These  were  taken  from  the  public  flies  in  tbe 
county  courthouse  In  the  case  of  Whipple, 
deceased,  and  are  presented  to  illustrate  two 
points  which  we  shall  presently  make. 

(4)  A  memorandum  written  by  Mrs.  B  rown. 
This  is  offered  to  illustrate  figures  1  and  4 
and  the  figures  1  and  9. 

(5)  A  letter  showing  the  several  character- 
istics of  Mrs.  Brown's  handwritlbg.  It  is 
written  on  paper  of  about  the  same  weiglit 
and  texture  as  the  paper  upon  which  tbe 
questioned  signature  is  found,  and  is  valu- 
able as  a  basis  for  comparison.  Attention  is 
called  to  the  dots  and  punctuation  marks, 
and  tbe  figures  In  the  date  line. 

(6)  A  note  made  December  6,  1910,  show- 
ing general  characteristics  and  the  dgnatnre 
of  Mrs.  Brown. 

(7)  A  check,  the  last  one  drawn  before  the 
date  of  the  will,  also  a  check  drawn  August 
13,  1900,  showing  ragged  and  heavy  letters. 
The  heaviness  of  the  letters  and  figures  in 
this  check,  apparently  due  to  bad  Ink  or  pen. 
is  submitted  for  comparison  with  the  laying 
on  or  retouching  of  the  letters  in  tbe  ques* 
tioued  document. 
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l''n»a  these  docomentB  selected  at  random 
from  the  Bcores  I  hare  examined,  I  think  it 
mar  be  falriy  Kt  down  that  Mrs.  Brown  be- 
trayed certain  fixed  (diaracterlstlce: 

(1)  She  wrote  an  angular  hand.  The  prin- 
cipal experts  fcr  contestants  887  that  the 
questlfflied  slgnatare  was  made  by  one  who 
used  the  muscular  morement  The  principal 
expert  witness  for  tibe  proponents  says  that 
It  to  a  combined  moscnlar  and  fli^r  move- 
ment. Both  are  right  The  slgnatnre  Is  a 
combination  of  the  two»  but  Is  made  hy  one 
who  used  the  muscular  movement.  We  find 
nothing  in  the  writings  of  Mrs.  Brown  that 
eren  si^ested  that  she  ever  wrote  a  free, 
full,  muscular  band  or  a  comblnatlim  'ot  the 
muscDiar  and  finger  movement  Mr.  Fearon. 
an  Important  expert  witness  for  the  propo- 
nents, says  Mrs.  Brown's  writing  was  wholly 
finger  movement 

(2)  8he  wrote  a  nervom  hand.  Her  band 
was  at  times  "shaky."  The  letters  "a-r-a" 
in  the  disputed  stenature  betray  neither  of 
the  two  cbaraeterlstlcB  mentioned.  They  are 
fun-rashloned,  wldi  perfect  cnrres,  and  In 
themselTCs  betray  a  familiarity  with  the 
Spencerian  copy  b0(A  hand  of  a  generation 
ago. 

(8)  In  writing  her  signature,  Mrs.  Brown 
stock  to  the  line  or  to  s  line,  as  writers  using 
a  finger  moremeitt  almost  Invariably  da 
In  the  few  Instances  in  which  we  find  ^ther 
"Sarah"  w  "Brown"  above  the  Une,  the 
name  is  on  the  Une  or  a  line.  We  find  no 
signature  describing  the  sweep  of  a  idrcLe 
from  the  letter  "S"  to  the  letter  "n,"  as  does 
the  proffered  signature.  With  her  cramped- 
finger  moTement  she  could  not  have  made 
each  a  sweep. 

(4)  Mrs.  Brown  made  the  letter  "J"  with 
two  Btrokes  of  the  pen.  This  is  admitted 
by  both  principal  experts.  Her  baud  was 
not  taken  from  the  paper  on  either  stroke. 
In  the  questioned  document  the  "J"  In  "Jan" 
shows  in  the  enlarged  photography  and  un- 
der the  microscope  at  least  four  primal 
movements  and  as  nmn>',  if  not  more, 
patches.  In  the  initial  "J"  there  are  at  least 
three  primal  movemeDts.  The  upper  part 
of  the  true  J's  is  narrow.  The  disputed  J.'s 
are  round  or  oval  rather  than  long  and 
sharp.  They  are  neither  characteristic,  nor 
are  they  sustained  by  reference  to  any  of 
the  examples  set  before  us. 

(5)  iire.  Browu  rarely  closed  the  first  "a" 
with  the  up  and  down  stroke.  She  habits 
ually  left  the  second  "a"  open  with  a  loop 
at  the  top  of  the  first  stroke.  In  the  few 
inatances  where  she  closed  the  second  "a," 
the  first  up  and  down  strokes  are  made  with 
the  same  loop  movement,  and  not  as  It  is  In 
the  Questioned  signature. 

(6)  The  letter  "r"  is  characteristic.  I  ask 
a  comparison  of  the  "r's"  In  the  questioned 
signature  and  in  the  admitted  signature 
shown  on  plate  2.  The  "r''  in  Sarah  does 
not  compare  with  any  r  in  any  of  the  writ- 
ings.  The  **r"  in  Browu  is  more  character- 


istic, but  when  examined  under  a  powerful 
microscope  It  so  clearly  shows  a  careful  re- 
construction that  it  is  worthless  as  a  basis 
of  comparison. 

(7)  It  was  the  habit  of  Mrs.  Brown  to 
close  the  "o"  In  Brown.  Whether  she  did, 
or  did.  not,  da  so,  the  first  stroke  of  the  "o" 
is  habitually  made  with  a  loop  or  a  loop 
movement  The  "o"  In  the  Questioned  sig- 
nature Is  not  chsracteristlc.  I  submit  a 
comparison  of  it  with  the  "o's"  to  be  found 
In  other  writings  and  pass  It  as  needing  no 
further  reference. 

(8)  The  first  upstroke  of  the  capital  "S" 
describes  an  arc,  whereas  this  movement  In 
Mr&  Brown's  signatures  more  nearly  ap- 
proaches a  straight  line.  The  loop  is  wider 
and  does  not  resemble  any  made  by  her. 

(0)  Mrs.  Brown  carried  the  last  stroke  of 
the  "w"  In  Brown;  this  she  made  like  "u," 
or  the  first  stroke  of  "n,"  as  it  may  be,  ap- 
ward,  and  Inclined  to  perpendicular.  In  the 
questioned  docimient  it  Is  inclined  to  the 
horizontal  so  radically  that  It  distinguishes 
the  line  from  any  that  has  been  submit- 
ted for  our  inspection.  The  run  from  the 
"w"  to  the  "n"  Is  markedly  greater  than  In 
any  of  the  other  signatures  and  greater  than 
one  would  expect  to  find  In  ttie  handwriting 
of  one  who  is  writing  with  a  finger 
movement 

(10)  She  made  the  last  stroke  of  her  "a's" 
with  a  down  or  perpendicular  stroke,  a  fin- 
ger movement.  This  is  found  in  every  "a" 
we  have  examined.  The  "a"  in  "Jan"  lacks 
this  characteristic.  ■  Not  only  does  it  not 
return  to  the  line,  but  goes  on  to  the  first 
movement  in  the  letter  "n"  by  a  horizontal 
stroke.  Compare  this  "a"  with  the  full- 
fashioned  perfect  "a's"  in  the  disputed 
Sarah  and  with  the  "a's"  in  the, admitted 
signatures.  If  the  several  "a's"  were  writ> 
ten  by  the  same  person,  it  seems  unlikely 
that  they  were  written  at  the  same  time  and 
under  the  same  conditions,  as  testified  by 
the  witnesses  to  the  will. 

(11)  The  upstroke  and  the  last  movement 
in  the  letter  "n"  in  "Jan"  are  clearly  round 
and  curved,  and  were  written  by  one  having 
a  musLHilar  movement 

(12)  Mrs.  Brown  habitually  made  the  hori- 
zontal stroke  in  the  figure  "4"  with  an  up- 
stroke or  movement,  and  when  she  used  it 
at  all,  which  was  not  frequent,  as  habitnally 
made  the  horizontal  dash  under  the  nb- 
breviation  "th"  or  "nd"  with  n  downstroke. 
We  cite  the  violation  of  these  characteris- 
tics in  the  figure  "14."  Mrs.  Brown  made 
the  periiendicnlar  lines  In  "1"  and  "4"  near- 
ly straight  up  and  down.  In  the  gnestlooed 
document  they  are  less  perpendicular  than 
In  any  we  have  in  the  exhibits,  and  they 
show  the  easy,  finished  line  of  a  Spencerian 
nmscular  movement 

Mr.  Lavay  in  his  little  work  on  disputed 
handwriting,  says: 

"The  little  things  are  the  ones  that  connt 
most  in  making  examinations  and  datermiaiBg 
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t.  fo^iT.  for  the  reaBOn  tliRt  they  no  less 
cbaractensUc  than  the  more  prominent  pecul- 
iarities and  are  more  likely  to  be  overlooked  by 
the  person  who  tries  to  disguise  his  hand.  The 
crosaing  of  't's'  and  the  dotting  of  'i'a'  become 
matters  of  lanre  moment  in  malting  compari- 
sons of  disputed  handwritings.  There  ia  proba- 
bly no  matter  in  conjunction  with  a  man's  or- 
dinary writing  to  which  he  giviB  less  thought 
than  the  way  he  makes  these  crossra  and  dots. 
For  that  reason  they  are  in  the  highest  degree 
characteristic.  And  it  is  precisely  because  of 
their  apparently  slight  importance  that  the  per- 
son who  sets  oot  to  imitate  another's  handwrit- 
ing or  to  diagaiae  his  own  is  likely  to  be  care- 
leaa  about  Uieae  Httle  marks  and  to  make  alipa 
which  will  be  aufficient  to  prove  his  identic." 

It  seema  to  be  adndtted  that  a  pttson  will 
make  his  terminals  and  mmctuatlons  wfOi 
leas  oonclousness  than  other  parta  of  his 
writingB.  Consequently  we  find  In  terminals 
and  punctuaticHi  marks  a  greater  fixity  of 
habit  than  la  ordinarily  present  In  other 
parts  of  writings. 

OSt  Bearing  thia  In  mind.  It  will  be  noticed 
tliat,  In  addltlMi  to  the  conatancy  with  which 
Mr&  Brown  adhered  to  o»rtaln  loops,  angles, 
moTements,  and  pen  Ufta,  perbapa  her  most 
striking  cbaracterlatlo  la  fonnd  in  the  for^ 
matlon  of  periods  and  dots.  Note  the  period 
toUowlng  the  Initial  "J."  This  period  Is  a 
dot.  Under  the  mlcroacope  it  la  all^tly  hor- 
Ixontal.  I  have  examined  the  periods  In  the 
exhibits  submitted  and  the  dots  over  the 
*Ts"  and  am  prepared  to  say  that  Mrs. 
Brown  Invariably  made  them  eltiier  by  strik- 
ing a  slight  perpendlcnlar  line  or  nearly  ao, 
or  a  allcht  curve  to  the  right.  Beference  to 
the  exhlblte, , especially,  the  letter,  which  I 
have  copied,  lUnstratee  this  point  Moreover, 
no  period  Is  found  after  the  Initial  "J"  In 
any  of  Mrs.  Brown's  later  signatures.  So 
far  as  the  record  shows,  a  period  bad  not 
been  used  by  her  after  the  initial  for  nearly 
20  years.  I  am  not  unmindful  of  the  fact 
that  Prof.  Blair  says  that  a  period  appears 
in  one  of  the  checks,  and  that  counsel  for 
contestents,  in  putting  a  question  to  the 
witness,  may  or  may  not  have  admitted 
this  to  be  true.  My  own  judgment  is  that  no 
such  period  appeara  In  a  check  of  date 
April  23,  1910,  there  is  a  pen  mark  which 
might  be  taken  for  a  period,  but  I  am  con- 
vinced that  it  was  never  so  designed  by  the 
writer.  A  period  appears  In  some  of  the  sig- 
natures found  in  the  Whipple  estete,  1891- 
1893.  See  plate  3.  These  papers  were  public 
records  and  available  to  any  interested  party. 

(14)  In  Mrs.  Brown's  writing  there  Is  a 
pen  pressure  from  the  beginning  to  the  end  of 
every  word,  with  no  hair  lines  or  designed 
shadings.  Her  letters,  and  shadings  if  used, 
were  made  in  a  natural  way.  Under  the 
microscope  Mrs.  Brown's  writing  Is  heavy. 
In  the  questioned  document,  the  upstroke  of 
the  "S,"  the  letters  "a-r-a,"  and  the  letter 
"h,"  with  the  exception  of  the  last  part, 
which  ia  patched;  are  easy  and  flowing,  with- 
out pen  pressure,  and  what  may  appear  to 
be  shadings  are  in  the  main  retradngs  over  a 
lighter  line. 


(16)  It  was  not  ICts.  Browi^s  baUt  tfr 
pabdi  letters.  In  some  Instancea  ttiflte  Is  a 
showing  of  a  patch  or  retracing  of  aome  1^ 
ter  betraying  a  parpoae  to  complete  the  letter 
and  not  to  flnlab  it  so  as  to  ccmffrrm  to  her 
usual  signature,  niera  la  a  carelessnesa  in 
it  There  la  no  attempt  to  fi>lIow  the  lines 
of  imperfect  letters,  whether  made  by  bad 
ink  or  running  out  of  ink.  The  many  patch- 
es on  the  questioned  wiittng  follow  with 
scrupulous  care  the  original  line,  with  the 
exception  of  the  down  stroke  in  ttie  letter 
"J"  In  "Jan,"  where  the  Ink  seems  to  have 
mn  beyond  the  oziginal  border,  and  lo  ttie 
lower  part  of  Che  same  "J"  \rbBie  flte  first 
downstroto  was  carried  lower  and  the  point 
of  the  first  line  was  abandoned. 

(16)  Mrs.  Brown'a  "S's"  and  "J's"  were  as 
<diaracterlstlc  as  the  featores  on  the  face  of 
a  person.  Whereas,  the  "J"  in  "Jan"  and  the 
"J"  initial  are  so  different  from  any  of  ttie 
authenticated  "J's"  and  to  each  other  as  to 
make  It  extremely  improbable  that  they  were 
written  by  tbB  deceased. 

(17)  Mrs.  Brown  had  the  habit  of  ending 
the  downstroke  of  the  figures  "1,"  "4,"  "7." 
and  "9,"  with  a  slight  turn  to  the  rl^t  or  a 
slight  hook  turning  to  the  right  These 
lines  were  Invariably  made  with  pen  pres- 
sure. In  the  two  downstrokes  In  the  figure 
"14,"  neither  of  these  diaracterlsttcs  are  ap- 
parent. 

(18)  We  note  the  fact  that  the  witnesses  to 
the  will  say  that  the  signing  was  the  work 
of  but  a  moment  The  purported  signatnre 
bears  indisputable  evidence  that  it  could 
not  have  been  the  work  of  a  moment  Al- 
though Mrs.  Brown  wrote  without  hair  lines 
or  designed  shadings,  the  retradngs  and  bond- 
ing up  of  letters  and  lines  betray  a  care  and 
method  that  must  necessarily  have  taken 
some  considerable  time  and  attention. 

(19)  I  have  not  discussed  the  pen  lifts  or 
pen  propulsions  because  it  ia  difficult  to  do 
so  withoyt  immediate  resort  to  the  micro- 
scope. It  Is  enough  to  say  that  the  disputed 
writing  contelna  many  more  pen  Ufta  than 
in  any  made  by  Mrs.  Brown. 

It  is  a  fact  that  a  person  will  never  write 
his  signature  twice  in  the  same  way.  lAvay 
says: 

"It  ia  more  surprising,  at  first  thought,  to  be 
told  that  no  person  ever  signs  Ida  name  even 
twice  alike.  Of  course,  theoretically,  it  cannot 
be  said  that  it  is  impossible  for  a  person  to 
write  his  name  twice  in  exactly  the  same  man- 
ner. A  person  casting  dice  might  throw  double 
aces  a  hundred  timea  consecutively.  Bat  who 
would  not  act  on  the  practical  certainty  that 
the  dice  were  loaded  long  before  the  hundredtil 
throw  was  reached  in  such  a  case?  The  same 
reasoning  applies  to  the  matter  of  handwriting 
with  added  force,  because  the  chance  of  two  sig- 
natures being  exactly  alike  is  incomparably  leas 
than  the  chance  of  the  supposed  throws  of  the 
dice.  Probably  many  persons  will  not  b^ere 
that  it  is  impossible  for  them  to  write  their 
own  name  twice  alike.  For  them  it  will  be  an 
interetiting  experiment  to  repeat  their  signa- 
tures, eay,  a  hundred  times,  writing  them  on  va- 
rious occasions  and  under  different  circumatanc- 
a%  and  then  to  compaxo  the  result   It  la  sale 
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to  ny  that  they  will  hardly  find  two  of  these 
which  do  not  present  some  differencea,  even  to 
their  eyef^  and  under  the  examination  of  a 
trained  observer  aided  "by  the  microscope,  these 
diveTseociea  stand  out  tenfold  more  plainly." 
lAiaj,  Disputed  Handwriting,  99,  100^ 

But  It  la  also  a  fact  that  there  are  general 
characteristics,  certain  edngalaritles,  forma- 
tlOBS,  featares,  proportions,  and  spaclngs, 
wUdi  are  adhered  to  In  greater  or  le»  de- 
cree vhicta  cannot  be  portrayed  In  words, 
hat  which  nerertheless  mark  with  nnerrlng 
aocntacy  the  pencraft  of  a  certain  Indlvldoal. 
We  are  fortunate  In  this  case  in  bavlDg 
many  signatures  for  comparison,  and  equally 
fortonate,  In  finding  that  Mrs.  Brown's  writing 
wajB  not  a  flaccid,  characterless  hand.  It  fair- 
ly breathes  character— character  so  fixed 
that  It  is  not  concealed  by  a  eUgbt  palsy  of 
the  fingers  or  the  twinges  of  rheumatism, 
fnnn  which  she  8uffe,red. 

The  boobs  seott  to  agree  that  a  person  may 
lapse  upon  some  of  tlie  characteristics  of  a 
fixed  hand,  and  his  signature  could  not,  for 
t^t  reason,  be  diallenged,  but  Just  as  an 
aetw  cannot  simulate  the  voice,  so  a  foi^ 
cannot  simulate  the  sam  of  a  writer's  char- 
acteiisttcs.  It  is  the  lack  of  these  that  may 
mark  a  forgery,  however  cleverly  it  may  be 
ezecnted.  A  person  may  omit  some  of  his 
characteristics  and  his  signature  be  real. 
A  forger  may  make  an  accurate,  or  fidrly 
accurate,  copy  or  simulation  of  a  stature 
and  it  may  be  as  devoid  of  expression  as  a 
death  mask  or  the  face  of  a  graven  image. 
A  person  cannot  simulate  the  characteristics 
of  another's  writing  without  betraying  his 
own.  There  are  strong  cliaracterlstlcs  in  the 
proffered  writing,  which,  under  the  micro- 
scope, are  as  noticeable  as  the  featares  on  a 
man's  face.   They  are  not  Mrs.  Brown's. 

There  is  another  element  that  is  regarded 
by  the  writers  on  questioned  documents  as 
important.  That  is  physical  condition.  The 
proffered  signature  is  smoother,  rounder,  less 
nervous  than  any  of  the  signatures  of  Mrs. 
Brown.  It  shows  no  evidence  of  infirmity. 
Compare  it  with  the  signature  made  Decem- 
ber 31st,  next  before  January  14,  1910,  and 
with  "Jan."  Its  fullness  and  its  freedom, 
the  delicate  lines  and  fashioned  curves,  es- 
pecially in  the  letters  "ara,"  indicate  health 
and  self-possession.  By  the  great  weight  of 
the  evidence,  Mrs.  Brown  was  sick  with 
rheumatism  during  the  winter  and  almost, 
If  not  all,  of  the  month  of  January.  Her 
foot  was  so  swollen  that  she  could  not  walk. 
She  was  waited  on  by  neighbors.  Yet  we 
are  asked  to  hold  that  on  January  14th  she 
ai^>eared  to  be  a  woman  of  40  or  60  years, 
and  was  on  the  streets  unattended,  In  ap- 
parent good  health,  capable  of  writing  **ara" 
without  a  tremor,  and,  barring  the  Jan  and 
the  two  "J's"  the  signature  as  a  whole  bet- 
ter tlian  ninety-nine  men  in  a  hundred  who 
are  accustomed  to  writing  could  write  it 
iUienmatism  Is  an  erratic  master,  as  we  all 
know,  but  it  Is  not  probabl*  that  ha  i»ao- 


tlced  such  deception  In  his  harvest  month 
of  January. 

It  is  the  opinion  of  Mr.  Henley,  a  lawyer 
of  Quidi  and  accurate  perceptions,  who  did 
business  for  Mrs.  Brown  for  many  years, 
tlmt  the  signature  is  a  forgery,  and  of  Mr. 
Gardner,  paying  teller  of  the  Exchange  Na- 
tional Bank,  Where  she  had  her  account, 
that  it  is  not  Of  Mr.  Tiffany,  paying  teller 
of  the  Traders'  National  Bank,  where  she 
formerly  had  an  account,  that  the  signature 
is  spurious,  and  of  Mr.  Vincent,  cashier  of 
tlie  Old  National  Bank,  that  be  "believes"  it 
to  be  gehulue.  Others  differ  In  a  like  way. 
In  passing  upon  the  qualifications  of  the 
opinion  witnesses  It  should  be  borne  In  mind 
that  Messers.  Gardner,  Seale,  and  Vincent 
witnesses  for  the  proponents,  did  not  use  any 
glass  or  express  their  opinions  except  upon 
general  appearances.  As  one  of  the  witness- 
es says  "general  impressions,"  and  as  Mr. 
Vincent  says,  "experience,"  "instinct,"  and 
"general  character."  This  witness  further 
says  that  it  is  the  custom  of  banks  to  pay 
on  sight  without  "^fli^^wg  an  analysis,  and  he 
held  his  theory  good  by  reusing  upon  the 
stand  to  draw  a  comparison  between  the 
questioned  docnmoit  and  an  authenticated 
signature. 

"I  cannot  conceive  of  an  opinion  worthy  of 
consideration,  for  which  a  reason  cannot  be 
given;  yet  we  have  often  heard  such  opinions 
given  In  court  and  they  have  been  accepted  as 
expert  testimony.  When  asked  for  his  reason, 
one  witoess,  a  bank  cashier,  replied:  'Oh!  lam 
so  impressed ;  I  cannot  tell  wny.'  It  is  scarce- 
ly creditable  to  any  witness  to  express  opin- 
i<ms  for  whic^  he  can  give  no  reasons,  or  to  k 
court  to  permit  such  to  be  given  as  expert  tes- 
timony. For  how  can  court  and  jury  place 
the  proper  value  upon  opinions  unsupported  by 
reasons?  Indeed,  the  value  of  expert  testimony 
consists  mainly  in  the  ability  of  tqe  witness,  by 
reason  of  his  special  training  and  experience, 
to  point  out  to  the  court  and  jury  such  im- 
portant facts  as  they  might  otherwise  fail  to 
observe;  and  In  so  doing,  the  court  and  janm 
are  enabled  to  exercise  their  own  vision  and 
judgment  respecting  the  cogency  of  the  reasons, 
and  the  consequent  value  of  the  opinion  founded 
thereon."   Ames  on  Forgery,  91. 

It  is  only  tRlv  to  say  that  Mr.  Vincent  dis- 
avows any  of  the  guaUflcations  of  hn  expert 

It  win  be  seen,  therefore,  that  after  ail, 
the  opinions  of  these  witnesses  are  of  no 
greater  beneflt  to  us  than  our  own  opinion 
would  be  when  based  on  casual  inspection 
and  comparison  of  writings. 

Two  experts  of  local  fame  and  of  ability,  a 
Mr.  Thompson  for  the  contestants,  and  Prof. 
H.  C.  Blair,  for  the  proponents,  are  the  im- 
portant witnesses  on  this  phase  of  the  case. 
Mr.  Thompson  is  attacked  because  of  certein 
answers  which  It  is  said  mark  an  egotism 
and  conceit  that  makes  his  testimony  Incred- 
ible. Counsel  for  proponents  express  regret 
that  the  remarks  of  the  trial  Judge  when  de- 
ciding the  case  are  not  in  the  record,  so  that 
we  can  understand  just  how  this  witness  was 
regarded  by  him.  It  may  be  true  that  the 
manner  of  the  witness  overcame  the  trial 
Judg^  but  it  affords  no  legal  ground  tor  the 
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reJectloD  of  bis  testimony.  Egotism,  although 
always  annoying,  may  be  an  asset  or  It  may 
be  a  liability.  It  may  be  a  vice  or  it  may 
be  virtue.  It  all  depends  upon  wbat  Ib  be- 
hind It ;  whether  the  victim  can  sustain  him- 
self. If  the  work  and  opinions  of  egotists 
were  to  be  rejected  because  of  the  sole  Qual- 
ity of  egotism,  many  chapters  of  our  history, 
both  ancient  and  modem,  would  have  been 
unwritten.  I  have  read  and  re-read  Mr. 
Thompson's  testimony.  I  have  followed  it 
through  every  letter  and  every  exhibit  re- 
ferred to  by  him,  and,  having  In  mind  that 
It  Is  the  writing  and  not  the  man  that  Is  on 
trial,  and  that  no  client  should  be  scotched 
because  he  has  an  egotist  for  an  expert,  I 
find,  notwithstanding  that,  his  opinion  is 
well  sustained  and  its  force  is  amply  demon- 
strated. Mannerisms  may  sometimes  invite 
prejudice,  when  the  assurance  la  only  con- 
fidence or  faith  in  one's  opinion  and  which 
the  assertive  one  stands  ready  to  prove.  We 
believe  Mr.  Thompson  sustains  his  opinion 
that  the  signature  "Sarah  J.  Brown"  Is  a 
forgery.  To  follow  the  thread  of  bis  testi- 
mony and  that  of  Prof.  Blair  would  run  this 
opinion,  not  into  pages,  but  into  a  volume, 
and  we  shall  not  undertalce  to  do  so.  Suffice 
It  to  say  that  in  our  judgment  Prof.  Blair's 
opinion  is  not  sustained.  A  reading  and  re- 
reading of  bis  testimony  makes  it  certain 
that  he  occupied  the  only  vantage  ground 
there  is  In  this  case  for  the  proponents,  that 
is  to  take  the  disputed  signature,  note  the 
marked  departures  from  fixed  characteristics, 
and  by  search,  And  a  Terifled  letter  here  and 
there  whlcifa  corresponded  in  some*  d^ree 
with  a  qoestioned  letter.  By  tills  test  we  fall 
utterly  to  get  a  perspective  of  the  whole  case 
and  all  the  writings,  and  by  reference  to  re- 
mote exceptions  aeefc  to  eatabllsta  a  rule.  We 
give  no  credit  to  fixed  characteristics,  and 
admit  that  they  may  all  be  delated  within 
a  range  of  two  words,  as  they  are  In  the  prof- 
fered signatures.  Mr.  Blair  has  found  a  few 
and  rejected  the  many  In  an  effort  to  find 
something  like,  for  instance,  the  wide  loop  In 
the  "S,"*the  Spencertan  "a"  and  "r,"  the 
dosed  "a's,"  and  the  lack  of  the  loop  in  the 
second  "a."  The  fact  that  the  wide  looiw  and 
several  pen  stxt^es  in  the  two  "J's"  are  un- 
like anything  that  Is  acknowledged  to  be  real 
does  not,  In  any  way,  challenge  Prof.  Blair's 
interest,  although  he  says  Mrs.  Brown  made 
her  "J's"  with  only  two  strokes.  He  admits 
that  the  number  of  pen  lifts  Is  an  Important 
test  upon  which  the  authorities  are  agreed, 
and  that  he  was  informed  that  there  was  ev- 
idence of  28  pen  lifts  la  the  disputed  signa- 
ture, whereas  Mrs.  Brown  was  accustomed 
to  make  less  than  10  pen  lifts,  yet  he  did  not 
count  or  compare  them  in  any  way.  Mr. 
Blair  did  not  examine  for  the  loop  In  the  let- 
ter "a,"  although  he  admits  its  importance. 
He  admits  that  the  photographic  enlai^ement 
of  the  questioned  signature  has  every  evi- 
dence of  being  retooched,  and  that  the  "J's" 


are  retraced,  yet  he  did  not  examine  other 
"J's"  for  evidences  of  retraclngs  and  retouch- 
ing, and  be  admits  that  he  found  no  other 
"J"  that  "came  anyways  near  like  it"  Mr, 
Blair  used  a  glass  of  more  than  ordinary 
strength,  but  did  not  use  the  microscope, 
which  be  does  not  seem  to  favor  In  his  ex- 
aminations. Mr.  Tiffany  speaks  of  the  use 
of  a  glass.  Assuming  that  he  did  not  use  a 
microscope  but  pursued  the  same  methods 
employed  by  Mr.  Blair,  he  comes  to  an  entire* 
ly  different  conclusion.  In  such  cases  resort 
to  a  microscope  seems  essential.  We  have 
used  a  glass  and  a  high-powered  mlcroscoiM 
and  have  found  both  of  these  'instruments  to 
be  of  great  assistance  In  leading  us  over  the 
doubtful  places. 

"  *  •  *  The  ends  of  justice  are  always 
served  wken  means  arc  provided  to  show  the 
facts  more  clearly.  The  microscope  provides 
such  means,  and  is  simply  indispensable  if  the 
facts  in  certain  disputed  documeDt  investigations 
are  to  be  clearly  shown;  and  a  great  variety  of 
(luestious  which  It  alone  can  answer  arise  in 
coDDcction  with  a  study  of  the  various  phases 
of  forgery.  In  many  instances  its  evidence  is 
conclusive,  and  without  -such  assistance  as  it 

S'vea  we  may  indeed  have  eyes  and  see  not.** 
shorn,  Questioned  DocumcDts,  p.  72. 

Taking  Prof.  Blair's  testimony  as  a  whole, 
and  without  It  the  proponents'  evidence  on 
this  phase  of  the  case  Is  weak  indeed,  I 
think  the  witness  has  looked  only  to  the  pic- 
torial effect  of  the  writing  and  has  been  de- 
ceived, for  we  may  admit  that  the.  similari- 
ties pointed  out  by  him  may  be  found  in  the 
writings  No  theory  would  be  sound  that 
depended  upon  a  copper-plate  duplication  of 
a  signature.  In  fact,  it  would  be  evidonce 
of  the  highest  character  that  the  diyillcatloa 
Is  a  forgery.  We  may  frankly  admit  that 
a  departure  from  characterlstica  may  be 
found  In  every  signature^  But  no  signature 
Ib  ofTered  nor  would  any  stand  the  test  where 
all  of  the  exertions  concur  to  the  exclusion 
of  all  of  the  habitual  characteristics  ot  the 
writer.  Similarity  alone  proves  nothing. 
Proponents  seem  to  have  assuuied  that  it  was 
incumbent  on  the  contestants  to  prove  the 
signature  to  be  different  from  the  true  signa- 
ture of  Hra.  Brown,  and  have  amiaraitly 
made  their  case  up<m  that  assumption,  wbere- 
as  we  understand  Its  similarity  is  admitted. 
The  object  of  every  forger— and  this  tba 
court  must  keep  In  mind — Is  to  make  the  sig- 
nature seem  tine ;  to  make  It  so  as  to  de- 
ceive the  eye.  We  expect  to  find  form;  oth- 
erwise the  work  of  a  forger  would  be  futllet 
Foi^ries  are  detected  by  other  things.  In 
this  case  the  writer  of  the  questioned  signa- 
ture was  more  accustomed  to  the  use  of  a 
pen  than  was  Mrs.  Brown.  In  doing  bis  work 
he  wrote  the  name,  especially  the  letters 
"arah"  and  the  lettjer  "r"  in  Brown,  better 
than  Mrs.  Brown  ever  wrote  them  or  could 
have  written  them.  His  skill  is  his  undoing. 
Measured  through  and  through  Prof.  Blair's 
testimony  Is  no  more  than  an  opinion  such 
as  any  of  as  might  ezi^asi.  Mr.  Xliooi|tsoa^i 
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testimony  goes  farther  and,  when  aided  by 
the  scientific  methods  of  phot(«raphy  and 
mtcroBCopy,  amounts  to  a  demonstration. 
Be  is  fDlly  supported  by  Mr.  Tiffany. 

On  the  vbole  the  expert  testimony  prepon- 
derates in  fiiTor  of  contestants,  and  proves, 
with  as  mnch  certainty  as  sncb  testimony 
can,  that  the  signature  is  false  end  forged, 
and  this  conclusion  colnddes  vltb  tbe  impres- 
sion made  upon  my  own  mind  by  an  examina- 
tion of  the  documents  In  the  record.  As  said 
in  Sharon  t.  HUl  (G.  G.)  26  Fed.  337: 

"The  siKoatiire  to  tbe  declaration  is  a  eood 
geaera)  imitation  of  the  plaintifTs,  and  without 
special  observation  might  easily  pass  for  his." 

After  noting  the  differences  in  the  signa- 
ture proposed  In  that  case,  the  court  contin- 
ues: 

"And  besides,  and  over  and  above  aU  these 
particulars,  there  Is  a  difference  in  the  general 
effect  and  appearance  of  the  Bimatures  that  is 
more  readily  felt  than  expressed.  One  may  see 
at  a  glance  that  two  pictures,  which  have  a 
general  similarity,  are  not  portraits  of  the  aame 
person,  when  it  might  be  difficult  tojive  a  eatie- 
lactory  reason  for  the  condusIOD.  The  dlBputed 
signature  is  evidentiy  the  work  of  a  skillful  pen- 
man. The  lines  are  comparatively  smooth  and 
steady,  while  the  exact  contrary  is  characteris- 
tic of  the  plaJntiff's  writing.  Indeed,  I  very 
much  doubt  if  he  could  write  such  a  slgsature  as 
the  one  to  Om  declaration." 

I  hare  passed,  for  the  sake  of  brarity, 
many  drcnmatances  and  comparisons  that 
might  have  been  made  In  support  of  our  argu- 
meat.  In  passing  them  It  la  not  out  of  place 
to  say  that  I  have  been  Impressed  by  the  fact 
tliat  among  tba  great  immber  of  checks  sub* 
mitted  by  pnqtcnents  for  the  purpose  of  com- 
paring signatures,  I  find  some  written  in 
every  month  of  the  year  esxwpt  January,  for 
Hr&  Brown  was  a  ready  chedc  writer.'  Inas- 
mneh  as  she  loTariiUMy  used  an  abbreviation 
when  writing  tbe  longer  months  of  the  year, 
and  mnst  have  tised  the  abbreviation  "Jan," 
sncb  checA»  would  have  been  lavaloaUe  for 
comparison. 

Neither  have  I  refnred  to  the  showing 
made  upon  a  motion  for  a  new  trial.  This 
being  a  trial  de  novo,  and  certain  letters 
there  submitted  being  tdentlfled,  1  might  have 
considered  them,  bnt  have  found  enough  to 
emivince  me  without  referring  to  the  fact 
that.  In  answer  to  a  letter  written  on  Janu- 
ary 14,  1910,  by  a  relative  In  tbe  East,  Mrs. 
Brown  relied  on  the  24th  day  of  February, 
saying  that  she  had  received  tbe  letter  in  due 
time,  which  we  may  assume  was  about  three 
days  after  the  14th,  and  that  the  letter 
"found  me  laid  up  with  the  rheumatlz,  the 
first  time  for  years — am  better  now  but  cant 
go  out  yet." 

Gonnsel  In  their  zeal,  have  undertaken  to 
fix  responsibility  for  the  forged  will.  The 
Insinuations  of  coansel  for  contestants  are 
met  by  proponents'  counsel  by  suggestion  of 
counter  theories.  It  is  not  incumbent  upon 
us  to  theorize  or  say  who  wrote  the  signa- 
ture of  Mrs.  Brown  to  the  will,  nor  is  the 


record  snffldent  to  warrant  us  In  doing  so 
if  we  were  so  Inclined.  However,  in  justice 
to  the  witness  Lavender,  It  ts  but  right  to 
say  that  It  is  my  belief  that  he  was  deceived 
by  some  person  assuming  to  be  Mrs.  Brown. 

From  all  of  the  opinions,  from  an  inspec- 
tion and  comparison  of  all  of  the  exhibits, 
after  nearly  four  weeks  of  closest  applica- 
tion, looking  at  the  whole  case  from  all  its 
angles,  I  am  prepared  to  say  that  the  prof- 
fered writing  is  not  the  signature  of  Sarah 
J.  Brown.  The  decree  of  the  lower  court 
should  be  reversed. 

rULl4EaTON.  J.  I  concur  in  the  <q;dnlon 
and  conclusion  of  Judge  GHADWICK. 


JETT  V.  OLD  NAT.  BANK  CO.   (No.  11751.) 

(Supreme  Gourt  of  Washington.    Nov.  27, 
1915.) 

Appeal  ano  Ebbob  Of  1140*)— AmaMicicis— 
Rbiossion  of  Dauaqes— Time. 

On  affirmaoce  of  an  order  granting  a  new 
trial  unless  plaintiff  elect  within  a  certain  time 
to  remit  part  of  the  dnma^  awarded,  the  Su- 
preme Gourt  cannot  grant  further  time  for  soch 
election. 

[Ed.  Note.— For  other  cases,  see  Appeal  aud 
Error.  Cent  Dig.  H  4462-4476;  Dec.  Dig.  | 
1140.*] 

Gose,  J.,  dissenting. 

En  Banc   On  rehearing.  Denied. 

For  former  opinion,  see  79  Wash.  062,  140 

Pac.  554. 

MAIN,  J.  The  trial  court,  in  ruling  upon 
the  motion  for  a  new  trial,  entered  an  order, 
granting  the.  motion  unless  plaintiff  within  10 
days  elected  to  accept  a  verdict  for  $2,500. 
The  plaintiff  dec-llued  to  make  the  election, 
and  appealed  from  the  order.  In  79  Wash. 
562,  140  Pac,  554,  the  Judgment  of  the  supe- 
rior court  Is  affirmed.  The  plaintiff  bas  filed 
a  petition  for  rehearing,  In  which  be  asks 
that,  npon  the  going  down  of  the  remtttitur, 
he  be  permitted  to  elect  to  take  a  Judgment 
for  $2,500.  In  other  words,  that  after  tbe 
remittitur  Is  filed  in  the  superior  court  he 
have  the  right  to  elect  then  whether  he  will 
take  the  new  trial  or  accept  a  judgment  for 
the  sum  of  $2,500.  This  question  was  pre- 
sented In  Kohler  v.  Falrhaven,  etc..  By.  Co., 
8  Wash.  452,  88  Pac.  263,  681,  and  It  was 
there  said: 

'"Sb9  appellant,  In  his  petition  for  rehearing, 
asks  this  court  to  allow  him  the  option  o£  re- 
mitting such  portion  of  the  verdict  as  to  it  may 
seem  just,  and,  upon  hia  doing  so,  to  reverse  the 
order  granting  a  new  trial,  and  to  direct  a 
judgment  in  his  favor  for  the  amount  of  the 
verdict,  less  the  sum  so  remitted.  That  an  ap- 
pellate court  often  makes  its  reversal  of  a  judg- 
ment or  order  contingent  upon  the  action  of  one 
or  tbe  other  of  tlie  parties  is  beyond  question. 
The  reason  for  so  doing  is  that  error  Is  found 
which  justifies  such  reversal,  but  of  such  a 
nature  that  the  party  asninKt  whom  the  errone- 
ous ruling  was  made  can  be  compensated.  But 
this  principle  cannot  apply  in  tbe  case  at  bar, 
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for  the  reason  that  no  nror  Is  found  in  tbe  ac- 
tion of  the  lower  conrt  upon  which  to  found  a 
reversal  of  the  order.  Thia  court  has  found 
that  the  lower  court  could  not  have  done  other- 
wise than  to  have  ^tered  the  order  which  it 
did,  and  for  it  thus  to  find  and  then  hold  that  such 
order  should  be  reversed  at  tbe  option  of  the 
appellant  woald  be  illogical  and  not  In  accord 
with  our  idea  of  a  proper  practice." 

In  Wlnningham  t.  Phllbrtek,  06  Wash.  38, 
105  Pac.  144,  It  was  said: 

"Appellant  requests  that,  Id  case  we  find  'that 
$452  is  ample  compensation  to  the  plaintiff,' 
we  allow  him  the  refusal  of  that  sum  for  30 
days.  We  can  make  no  such  order.  The  only 
question  we  may  determine  upon  this  appeal  is 
tiie  alleged  error  of  the  court  t>elow  in  granting 
a  new  trial.  Appellant  bad  bia  opportunity  to 
accept  such  sum  and  refused  it.  Having  done 
so,  the  order  for  a  new  trial  became  absolute, 
and  upon  a  review  of  that  order,  having  found 
the  court  was  without  error  and  the  order  ap- 
pealed from  should  be  affirmed,  we  cannot  sub- 
stitute in  its  stead  a  new  order,  imposing  other 
conditions  than  those  fixed  by  the  court  below. 
To  do  BO  would,  in  effect,  operate  as  a  reversal 
of  the  orAer  appealed  from,  and  the  entry  of 
an  original  order  with  new  conditions.  The 
only  thing  we  may  do  Is  to  afBrm  or  reverse 
the  order  appealed  from"  (citing  Kobler  v.  Fair- 
baven,  etc,  Ca,  supra). 

In  Jones  t.  Spokane,  Portland  &  Seattle 
Ry.  Co.,  09  Wash.  12, 124  Pac.  142,  under  sim- 
ilar facts,  the  court,  although  affirming  tbe 
Judgment,  permitted  tbe  plaintiff  to  accept  "a 
Judgment  for  $S,500  wltbln  15  days  after  the 
filing  of  the  remittitur  in  the  lower  court." 
The  defendants,  answering  the  petition  for 
rehearing  in  the  present  case,  seek  to  distin- 
guish the  Jones  Case  from  the  previous  cases, 
but  we  think  there  can  be  made  no  substan- 
tial dlatlnctlon.  That  the  conclusion  In  the 
Jones  Case  is  out  of  harmony  with  the  role 
stated  in  the  two  previous  cases-  must  be  ad- 
mitted. In  tbe  Jones  Case,  however,  the 
question  is  not  discussed.  Neither  is  the 
Kohler  or  Wlnningham  Case  referred  to. 
Apparently  these  cases  were  not  In  the  mind 
of  the  court  at  the  time  of  the  preparation 
of  the  opinion  in  the  Jones  Case.  It  is  ob- 
vious that  It  was  not  intended  that  they 
should  be  overruled,  or  they  would  have  been 
referred  to.  This  question  is  one  of  prac- 
tice, and  for  the  information  of  the  bar  it 
may  be  stated  that  the  court  adheres  to  the 
rule  as  stated  in  the  Kohler  and  Winning- 
ham  Cases. 

The  petition  for  rehearing  is  denied. 

CROW,  0.  J.,  and  ELLIS,  PARKER,  PUL- 
Ll^RTON,  CHADWICE,  IfOBRIB,  and 
MOUNT,  JJ.,  concur, 

GOSE.  J.  I  agree  with  the  majority  Uiat 
the  question  Is  one  of  practice.  I  think  the 
case  of  Jones  v.  Spokane,  etc.,  69  Wash.  12, 
announces  the  correct  rule.  This  case  has 
been  twice  tried.  The  Jury  found  that  the 
appellant  was  damaged  In  the  sum  of  $6,000. 
It  returned  a  verdict  for  that  amount  The 
trlnl  court  found  that  he  was  damaged  in 
tbe  sum  of  $2,600.   He  now  asks  a  Judgment 


for  that  amount  Why  should  he  be  required 
to  try  the  case  a  third  time  when  tbe  extent 
of  the  damage  has  been  legally  fixed?  He 
should,  of  course,  pay  the  costs  of  the  ai^teal 
and.  If  the  appeal  was  taken  for  delay  only 
(Rem.  &  Bal.  Code,  {  1738),  the  statutory  pen- 
alty should  be  Imposed  against  him.  The 
time  has  come  to  treat  this  case  as  finished 
business.  I,  therefore^  disaeot 


LAUER  T.  NORTHERN  PAa  BT.  OO. 
(No.  11960.) 
(Supreme  Court  of  Washingttm.  Jan.  9,  1915.) 

1.  MAsmt  AND  Servant  (({  204,  228*)— Ih- 
JUBT  TO  Sebvant— Fbdebal  Euplotkbs*  la- 
ABiLiTT  Act— "Ant  Statutb." 

The  term  "any  atatute"  in  federal  Employ- 
ers' Liability  Act  AprU  22.  1908,  c.  149,  11  3.  4. 
35  Stat.  66  (U.  S.  Comp.  St  1913,  fiS  8650, 
8660),  declaring  that  an  employ^  shall  not  be 
held  to  have  been  guilty  of  contributory  negli- 
gence, or  to  have  assumed  the  riak  where  a  vio- 
lation by  the  carrier  of  any  statute  enacted  for 
the  safet?  of  employes  contributed  to  the  in- 
ju^,  is  limited  to  federal  statutes,  and  does  not 
Include  a  state  statute  enacted  for  the  safety  of 
employes. 

[Eld.  Note.— For  other  casea,  see  Master  and 
Servant  Gent  Dig.  H  644-646,  G70.  871;  Dec. 
Dig.  M  204,  22a*]  "™™' 

2.  CouBTS  (J97*)— Fedbbal  QmsTiocTs— Con- 
TBoixiNQ  Decisions. 

The  state  Supreme  Court  must  follow  the 
decision  of  the  federal  Supreme  Court  constm- 
Ing  a  federal  statute. 

[Ed.  Note.— For  other  cases,  see  Ooarts,  Gent 
Dig.  H  829-888;  Dec.  Dig.  1 97.*] 

8.  ColOfBBCB  (I  8*)— Fbdbbai.  BMFiioma*  Id- 

ABIUTT  Aci^-COUMON-Law  AcnOZT. 

An  employ^  who  sues  under  the  federal 
Employers'  Liability  Act  (U.  S.  Comp.  St.  1913, 
Sf  8667-8666),  and  who  shows  that  the  negli- 
gence complained  of  occurred  in  interstate  com- 
merce, may  not  recover  in  a  common-law  action. 

[Ed.  Note.— For  other  caae%.  see  Cranmeroe, 
Cent  Dig.  i  6;  Dec.  Dig.  I&f] 

D^artmeiit  2.  Aiweal  from  Sapwior 
Court,  Fierce  County ;  M.  I*.  Cliffordi,  Judge. 

Action  by  Leo  Laoer  against  the  Northern 
Padflc  Railway  GtHupany.  From  a  Judff* 
ment  of  dlBmlssal,  plaintiff  appeals.  Af- 
firmed. 

Govner  Teats,  Leo  T«tts  and  Ralph  Teats, 
all  of  Tacoma,  for  appellant  Geo.  T.  Reid, 
J.  W.  Quick,  and  L.  B.  da  Ponte,  all  of  Ta- 
coma, for  respondent  Gushing  &  Gushing 
and  Erwin  E.  Richter,  all  at  San  FrandaetK 
Cal.,  amtcuB  curie. 

MAIN,  J.  This  actl<m  was  bronght  under 
the  federal  Employers'  Liablli^  Act  of  April 
22,  1908,  as  subsequently  amended.  The 
complaint  charges,  that  at  the  time  of  the 
Injury  the  plaintiff  was  engaged  in  inter- 
state commerce.  This  1b  denied  by  the  an- 
swer ;  but  upon  argument  in  this  court  was 
admitted.  At  the  conclusion  <^  tbe  plain- 
tiff's evidence,  a  chailoige  waa  interpoved 
to  the  sufficiency  of  the  evidence,  and  a  mo- 
tion made  that  tlie  action  be  dismissed. 
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From  tbe  Judgment  of  the  superior  court 
dismissing  tbe  action  an  appeal  Is  prose- 
cated. 

The  plaintiff,  at  the  tfane  ct  the  injury 
which  he  sustained,  was  working  for  the 
defendant  in  its  car  shops  at  South  Tacoma, 
Wash.  The  accident  happened  about  four 
or  five  weeks  after  he  entered  the  employ- 
ment. When  he  was  first  employed  he  op- 
erated a  Blngle  drill  press  for  about  10  days 
and  at  times  doing  other  work.  After  he 
had  been  at  work  operating  the  single  drill 
press  for  the  time  motioned,  be  began  work- 
ing on  a  gang  drill,  a  gang  drill  Is  a  ma- 
chine capable  of  driving  several  tndtvldnal 
drills  at  the  same  time.  Above  the  drUls 
Is  a  roTolving  shaft,  and  tbe  power  from 
this  is  transmitted  to  the  drills  by  means  of 
cogwheels.  At  tbe  time  of  the  injury  tbe 
plaintiff  was  operating  one  of  tbe  Individual 
drill  presses  (tf  tbe  gang  drill.  This  drill 
press,  by  means  of  a  lever  conld  be  started 
or  stopped  Independent  of  tbe  othera  The 
plaintiff  was  Injured  about  three  or  four 
weeks  after  he  went  to  work  upon  the  drill 
press  connected  with  tbe  gang  drill.  On 
the  morning  of  January  11,  1913,  tbe  plain- 
tiff was  boring  holra  by  means  of  the  drill 
through  brake  shafts  which  were  to  be  plac- 
ed upon  cars  engaged  In  Interstate  commerce. 
Without  stopping  bis  drill  press,  he  took  a 
small  handful  of  waste,  passed  back  of  tbe 
machine,  stepped  upon  a  pile  of  iron,  reach- 
ed up  and  was  wiping  the  oil  off  the  frame- 
work of  tbe  machine  When  bis  fingers  were 
within  two  or  three  Inches  of  the  revolving 
cogwheels,  the  waste  caught  In  the  cogs  and 
bis  hand  by  this  means  was  injured  by  the 
cogs.  The  Injury  sustained  was  the  loss  of 
the  end  of  the  thumb,  and  the  ends  of  the 
first  and  second  fingers  of  the  rl^  hand. 

Tbe  negligence  complained  of  is  tbe  fail- 
ure <»i  the  part  of  the  defendant  to  have  the 
cogwheels  guarded.  It  Is  claimed  that  the 
failure  to  properly  guard  the  cogwheels  was 
a  vl<datlon  of  the  statute  of  this  state  gen- 
erally known  as  the  "factory  act"  Rem.  A 
Bal.  Code,  11  6687  to  6698,  induslve. 

In  tbe  briefs  two  questions  are  present- 
ed: First,  when  the  action  Is  brought  un- 
der the  federal  Employers'  Liability  Act, 
can  the  failure  of  the  defendant  to  eonform 
to  a  state  statute  be  taken  into  considera- 
tion In  determining  liability?  And  second, 
it  the  idaintlff  cannot  prevail  under  tbe  fed- 
eral act,  can  he  roalptain  the  suit  as  a  com- 
mon-law action? 

[1]  I.  Section  3  of  tbe  federal  Employers' 
Inability  Act,  Sitter  setting  out  that  contribu- 
tory negllgoice  shall  not  bar  recovery,  pro- 
vides that  an  employe  shall  not  be  held  to 
have  been  guilty  of  contrUtutory  negligence 
In  any  case  where  tbe  violation  by  the  com- 
mon carrier  "of  any  statute  enacted  for  the 
safety  of  employes  contributed  to  the  injury." 
Section  4  of  the  act  provides  that  the  "em- 
lAoyi  shall  not  be  held  to  have  assumed  the 
risks  of  his  employment  in  any  cass  whoa 


the  violation  by  such  common  carrier  of  any 
statute  enacted  for  tbe  safety  of  employes 
contributed  to  the  Injury."  The  qu^tion  is 
whether  the  language,  "any  statute  enact- 
ed for  the  safety' of  employfis,"  as  used  In 
each  of  the  8ectl<»is  mentioned,  includes 
state  statutes,  or  is  limited  to  the  acts  of 
Congress.  The  plaintiff  claims  that  the 
defendant  violated  tbe  factory  act  of  this 
state  In  falUng  to  have  the  cogwheels  guard- 
ed. If  state  statutes  are  included  within 
the  term  "any  statute"  as  used  in  sections  3 
and  4  of  tbe  federal  act,  then  the  question 
would  arise  whether,  under  tba  factwy  act, 
the  cogwheels  should  have  been  guarded. 
If  the  term  "any  statute"  does  not  Include 
a  state  statute,  then  tbe  question  does  not 
arise  whether,  under  the  factory  act  of  tbe 
state,  the  cogwheels  should  have  been  guard- 
ed. The  phrase  "any  statute  enacted  for 
tbe  safety  of  employes"  was  held  in  Seaboard 
A.  L.  R.  Co.  V.  Horton,  233  U.  S.  492,  34  Sup. 
Ct  635,  68  L.  Ed.  1062,  to  mean  federal  vta.tr 
utes  and  not  state  statutes.  In  the  course 
of  tbe  opinion  In  that  case,  spoiklng  upon 
tbe  exact  question,  it  was  said : 

"By  the  phrase  'any  statute  enacted  for  the 
safety  of  employfia,'  Congress  evidently  Intended 
federal  statutes,  such  as  the  Safety  Appliance 
Acts  (27  Stat  at  L.  531,  c  196,  U.  S.  Comp. 
StaL  1901.  p.  3174;  32  Stat  at  L.  943,  c  976, 
U.  S.  Comp.  Stat  Supp.  1911,  p.  1314:  36 
Stat  at  L.  298,  c.  160,  U.  S.  Comp.  Stat.  Supp. 
19U.  p.  1327:  Id..  1913,  c  103,  tJ.  S.  Comp. 
SUt  Supp.  1911,  p.  1333),  and  the  Hours  of 
Service  Act  (34  Stat  at  L.  1415,  c  2839,  U.  S. 
Comp.  SUt  Su^p.  1011.  p.  1321).  For  it  la 
not  to  be  conceived  that.  In  enacting  a  general 
law  for  establishing  and  enforcing  the  reaponsi- 
bllity  of  common  carriers  by  railroad  to  their 
employes  in  interstate  commerce.  Congress  in- 
tended to  permit  the  L^slatnres  of  the  several 
states  to  determine  the  effect  of  contributory 
negligence  and  assumptiou  of  risk,  by  enacting 
statutes  for  the  safetiy  of  employes,  since  this 
would  in  effect  relegate  to  state  control  two  of 
the  essential  factora  that  determine  the  reeitons- 
ibility  of  the  employer." 

[2]  It  must  be  admitted  that  the  decision 
In  that  case  is  out  of  harmony  with  the 
view  expressed  by  this  court  in  Opsabl  v. 
Northern  Pac  Ry.  Co.,  78  Wash.  187.  188 
Pac.  681.  The  questtw  calls  for  tbe  c<m- 
stmcUon  of  an  act  of  Congress,  and,  the 
federal  Supreme  Court  having  construed  the 
statute,  we  think  this  court  should  follow 
the  construction  placed  upon  it  by  that  court 
The  decision  In  the  Ops^  Case  was  render- 
ed some  months  prior  to  tbe  dedalon  in  the 
Seaboard  A.  L.  R.  Ca  Case.  So  far  as  these 
decisions  are  out  of  harmony,  the  Opsatil 
Case  will  be  overruled. 

[3]  II.  It  is  claimed,  however,  that  If  this 
court  should  be  of  the  opinion  that  tbe  fac* 
tory  act  does  not  apply,  then  the  case  should 
have  been  submitted  to  the  iury  as  a  com- 
mon-law action.  The  injury  in  this  case 
occurred  in  Interstate  commerce.  Tbe  ac- 
tion, as  already  Indicated,  was  brought  un- 
der tbe  federal  act.  Can  the  plaintiff  then* 
when  his  action  falls  under  tbe  federal  act, 
inizsae  tba  acUoo  at  common  law?  In  Wa- 
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bash  B.  Ca  t.  Hayes,  234  U.  S.  86,  84  Sup.  i 
Gt  729,  58  L.  Ed  1229,  speaking  npon  this  I 
question,  it  was  said: 

"Had  the  injury  occurred  in  interstate  com- 
merce, as  was  alleged,  the  federal  act  undoubt- 
edly would  have  been  controUinj;,  and  a  recov- 
ery coald  not  have  been  had  under  the  common 
or  statute  law  of  the  state;  in  other  words,  the 
federal  act  would  have  been  exclusive  in  its  op- 
eration, not  merely  cumulative  (citing  author- 
ities)." 

Had  it  appeared  upon  the  trial  tbat  the 
plaintiff  at  the  time  of  the  injury  was  not 
engaged  in  interstate  commerce,  and  the 
complaint  had  stated  an  action  at  common 
law,  a  different  question  would  be  presented. 
Baird  t.  Northern  Pacific  By.  Co.,  78  Wash. 
67,  IBS  Pac.  325. 

The  Judgment  will  be  sfflrmed. 

GROW,  C.  J.,  and  MOUNT.  BUilS,  and 
FULLEETON,  JJ.,  concnr. 


ALLISON  V.  CHICAGO.  M.  ft  St  P.  BY.  CO. 

(No.  120S».) 
(Supreme  Court  of  Washington.  Jan.  16, 1916.) 

BaxLBOADS  (8  324*)  —  GKOBSIITO  ACCIDENT  — 
CONTRIBLTOBY  NEOZ.IOENCE. 

PlnintifE  approached  defendant's  railroad 
crossing  in  a  city  at  night,  driving  an  automo- 
bile at  the  rate  ot  15  miles  an  hour,  and  could 
have  atopp^  witiiin  16  feet.  PhLintiErs  head- 
lights enabled  him  to  see  an  object  within  the 
radius  of  100  feet,  and  an  arc  Iip:ht  near  the 
crossing  was  burning.  Defendant  was  pushing 
a  box  car  over  the  crossing  at  the  rate  of  3 
or  4  miles  per  hour,  and  plaintiff,  not  seeing 
the  car,  though  there  was  a  red  light  on  the 
northwest  corner  thereof  and  though  there  were 
two  brakemen  on  top,  each  with  a  lantern,  ran 
into  it  approximately  8  feet  from  the  front 
thereof.  Beld,  tbat  plaintiff  saw  or  should  have 
seen  the  car  in  time  to  have  avoided  the  colli- 
sion, and  was  therefore  negligent  as  a  matter 
of  law. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent.  Dig.  H  1020-1025 ;  Dec.  Dig.  {  324.*] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  Gounty;  W.  O.  Chapman, 
Judge. 

Action  by  B.  F.  Allison  against  the  Chi- 
cago, Milwaukee  &  St  Paul  Ballway  Com- 
pany. Judgm^t  for  plaintiff  and  defendant 
appeals.  Beversed  and  remanded,  with 
directions  to  dismiss. 

Geo.  W.  Korte,  of  Seattle,  and  H.  S. 
Grigss,  of  Tacoma,  for  appellant  Dunkle- 
berger  &  Hclnly,  of  Tacoma,  for  respondent 

MAIN,  J.  The  purpose  of  this  action  was 
to  reoover  damages  for  personal  injuries  and 
for  dnmnsos  to  an  automobile.  The  cause 
was  tried  to  the  court  and  a  jury.  The 
plaintiff  obtained  a  verdict  for  ?575.  From 
the  jnclirmeDt  entered  upon  the  verdict  the 
dffpii'lniit  appcBlR.  At  appropriate  times  the 
aprollaut  made  motions  for  nonsuit,  directed 
verdict,  and  jud.^ment  notwithstanding  the 
verdict. 


The  accident  occurred  on  Padflc  avenae, 
in  the  city  of  Tacoma,  Wash.,  at  a  point 
about  30  feet  south  of  the  Intersection  of 
Twenty-Sixth  street  with  Padflc  avenue. 
Almost  opposite  Twenty-Sixth  street  Delin 
street  Intersects  Padflc  avenue.  On  Pacific 
avenue  there  are  two  street  car  tracks  at  tbe 
point  of  collision.  The  street  at  this  point 
is  100  feet  wide.  The  grade  of  the  street 
at. the  point  in  question  la  4  per  cent  rising 
to  the  south.  Grossing  PactSc  avenue  from 
east  to  west,  and  aliout  30  feet  south  of  tbe 
Intersection  of  Tweuty-Slxtlt  street,  is  a  spur 
track  of  the  defendant  company.  This  com- 
pany has  a  franchise  permlttli^  the  opera- 
tion of  trains  over  this  track  between  1  and 
5  o'clock-ln  the  morning.  At  the  Intersection 
of  Delin  street  with  Pacific  avenue  there  is 
an  arc  light  At  the  northwest  comer  of 
the  Intersection  of  Twenty-Seventh  street 
with  PadQc  avoiue  there  Is  an  arc  light; 
Twenty- Seventh  street  being  the  next  street 
south  of  Twenty-Sixth  street 

The  plaintiff  resides  aboat  1%  miles  east 
of  Parkland,  which  is  approximately  12 
miles  south  of  Tacoma.  The  plaintiff.  In  go- 
ing to  Tacoma  from  his  ranch  and  In  re- 
taming,  passes  in  and  out  over  Pacific 
avenue.  On  the  evening  of  May  3d  the  plain- 
tiff left  his  ranch  In  Ms  pony  tonneau  Chal- 
mers Detroit  automobile.  It  was  a  30  horse 
power  car,  built  for  four  [>eople.  The  plain- 
tiff knew  that  the  spur  track  crossed  Pacific 
avenue,  and  had  frequently  passed  over  It, 
but  testified  that  at  no  time  had  he  ever  seen 
cars  upon  the  track.  The  respondent  had 
driven  sn  automobile  for  about  7  years. 
His  eyesi^t  and  hearing  were  good.  Some 
years  before  he  bad  been  In  the  railway 
service  as  a  brakeman. 

On  the  evening  of  the  day  mentioned  he 
reached  the  city  about  6S0  p.  m.,  and  from 
that  time  until  ISO  In  the  rooming  spent 
the  time  about  the  business  section  of  the 
dty,  attended  tSie  Empress  Theater,  and 
started  home  about  1:80.  The  night  was 
a  little  misty,  dark,  or  cloudy.  Some  of  the 
wltnrases  testified  that  It  had  been  raining 
a  little  earlier  in  the  evening.  The  pavemmt 
was  wet.  In  going  home  he  was  proceeding 
up  Pacinc  avenue.  At  some  pdnt  before 
reaching  Twoity-Sizth  street  he  met  a  street 
car.  At  this  time  the  defendant  company 
was  moving  a  tmin,  consisting  of  one  box 
car  loaded  with  flour,  on  enrcine,  and  tender. 
o\'er  to  Commerce  street  which  was  to  the 
west  of  Padflc  avenue  Going  west  the 
box  car  was  In  front,  and  between  the  box 
CAT  and  the  engine  was  the  tender.  This 
train,  when  It  approached  Padfic  avennc. 
stopped  for  the  street  car  to  pass.  At  this 
stop  the  end  of  the  l>ox  car  was  about  even 
with  the  »ldewnlk. 

According  to  the  appellant's  evidence  there 
were  two  brakemen  on  top  of  the  box  car, 
one  near  either  cud,  each  of  whom  had  a 
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lantem.  When  tbe  train  aroroacfaed  Padflc 
avenue  these  brakemen  signaled  to  stop,  and 
the  train  was  stopped  until  the  street  car 
had  passed.  After  the  street  car  had  moved 
00,  the  brakeman,  or  one  of  them,  then 
signaled  for  the  train  to  start,  and  the  signal 
was  communicated  by  the  fireman  to  the 
engineer.  The  train  moved  out  into  (Pacific 
avenue  at  the  rate  of  approximately  3  or  4 
miles  per  hour.  On  the  northwest  corner 
of  the  box  car  was  a  red  light  As  the  train 
came  out  upon  the  avenue,  the  plaintiff  was 
approaching  from  the  city.  The  brakemen 
testified  that  they  saw  him  coming,  and  that 
one  of  them  signaled  to  him  with  the  lantern 
from  the  top  of  the  car  to  stop.  But  he  not 
heeding  the  signal,  and  it  becoming  ap[>arent 
that  a  collision  was  imminent,  a  signal  was 
given  for  the  train  to  stop.  The  emergency 
brakes  were  set,  and  the  train  came  to  a 
EtandstlU  within  about  4  feet  The  plain- 
tUTs  automobile  bit  the  box  car  about  8  feet 
from  the  west  end,  demolishing  the  automo- 
bile to  anch  an  extent  that  It  was  deemed  in- 
advisable to  have  It  repaired.  When  the 
collision  occurred,  the  train  had  moved  out 
Into  the  street  a  distance  of  60  or  70  feet 
The  plaintiff  was  Injared  in  lib  stomacb  and 
short  ribs. 

As  to  the  Duumer  of  0ie  accident  the  plain- 
tiff  testified: 

"The  first  indication  I  had  of  any  obstruction 
in  the  street  was  I  noticed  a  car  move  ap  in 
front  of  me.  The  first  thing  I  noticed  to  be  cer- 
tain of  was  the  white  letters  on  the  dark  brown. 
When  I  saw  it,  I  did  all  I  could  to  stop.  I 
alammed  on  the  brakes  for  all  I  was  worth,  and 
tried  to  atop;  bnt  I  was  very  close  to  them. 
The  of  the  street  and  the  color  of  the  box 
car  are  eo  very  alike  at  night  you  could  not 
tdl  the  dUTereneeL" 

Also: 

1  did  not  see  them  tinta  I  was  right  Into 
them." 

He  also  testified  that  the  lights  upon  bis 
antomoUle  were  burning— this  was  denied 
by  other  witnesses — and  that  by  means  of 
these  llglits  an  object  conld  ordinarily  be 
Been  within  a  radius  of  100  feet  He  tes- 
tified that  there  were  no  lanterns  in  sight, 
aod  tliat  the  arc  light  at  the  corner  of  X>ellQ 
itreet  and  Pacific  avenue  was  not  burning. 

WUnesses  other  thau  tbose  who  were  mem- 
ben  of  the  train  crew,  and  who  were  disin- 
terested, testified  that  the  red  light  was  on 
the  northwest  comer  of  the  box  car;  that 
the  two  brakemen  were  on  top  of  the  car, 
each  with  a  lantern.  One  witness  testified 
that  the  arc  light  at  the  northwest  comer 
of  Twenty-Seventh  street  and  Pacific  avenue 
was  burning.  This  does  not  appear  to  be 
denied.  '  The  headlights  of  the  plaintiff's 
antwnobUe  would  light  a  zone  of  the  street 
16  fleet  wide.  The  plaintiff  testified  that 
■t  the  time  of  the  collision  he  was  going  IS 
14S  P.-8» 


mites  an  hour,  in  intermediate  gear,  with 
one  cylinder  missing,  and  that  be  could  stop 
the  car  within  a  distance  of  15  feet 

Whether  the  defendant's  positive  testi- 
mony that  the  red  light  was  on  the  north- 
west corner  of  the  box  car,  and  that  the 
two  brakemen  were  on  top  of  the  car  with 
lanterns,  and  that  there  was  a  headlight  on 
the  end  of  the  tender  next;  to  the  box  car,  la 
sofflclent  to  overcome,  as  a  matter  of  law, 
the  negative  testimony  of  the  plaintiff  that 
there  were  no  lights  or  anything  of  that 
kind,  we  need  not  determine.  Neither  do  we 
need  to  determine  whether  the  defendant 
was  negligent  in  failing  to  liave  a  flagman 
on  the  ground  to  prevent  the  driver  of  an 
automobile  from  running  his  machine  Into 
the  side  of  the  box  car.  Aside  from  these 
questions  there  are  certain  uncontrovertible 
facts,  and  facts  which  are  controverted,  but 
which  win  be  asBomed  to  be  in  the  plaintiff's 
favor,  which  bar  a  recovery.  These  facts 
are: 

The  automobile  was  traveling  16  miles  an 
hour.  It  could  be  stopped  within  15  feet 
The  headlights  upon  the  automobile  enabled 
the  driver  to  see  an  object  wltbln  a  radius 
of  100  feet  The  arc  light  at  the  northwest 
corner  of  Pacific  avenue  and  Twenty-Seventh 
street  was  burning.  The  train  was  moving 
at  a  speed  of  about  4  miles  an  hour,  and 
was  practically  at  a  standstill  when  the  col- 
lision occurred.  The  automobile  struck  the 
box  car  approximately  8  feet  fr<Hn  the  west 
end  thereof.  If  these  facts  are  true,  then 
the  end  of  the  box  car  came  within  the  zone 
covered  by  the  headlights  an  the  automobile 
when  the  aatomoblle  was  more  than  80  feet 
distant  The  box  car,  after  coming  within 
the  zone  of  the  lights,  traveled  12  or  15 
feet,  going  3  or  4  mllea  per  hour.  WbUe  the 
box  car  waa  traveling  this  distance,  the  auto- 
mobile going  15  miles  per  hour,  would  travel 
approximately  40  f^t  1^  then,  the  auto- 
m(^lle  could  be  stopped  within  a  distance  of 
15  feet,  or  even  wltbln  a  distance  of  26  feet 
it  Is  vividly  apparent  that  the  plaintiff  saw, 
or  should  have  seen,  the  box  car  In  time  to 
have  avoided  the  collision.  The  fact  is  that 
he  did  not  see  It  nntil  almost  the  instant  of 
the  impact  One  of  the  plalntUFs  witnesses 
testified  that  be  was  two  blocks  away,  and 
heard  the  crash  when  tbe  collision  occurred. 
This  seems  to  be  one  of  those  cases  where 
the  facts  speak  the  law.  The  accident  was 
plainly  due  to  tiie  respondent's  contributory 
negligence. 

The  Jndgmoit  will  be  Teversed,  and  the 
cause  remanded,  with  direction  to  dismiss 
tbe  action. 

CROW,  a  J.,  and  MOUNT,  ELLIS,  and 
FULLEyBTON,  JJ.,  concur. 
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RASMUSSON  T.  NORTH  COAST  FIRE 
INS.  CO. 

SAMB  T.  DUBUQUE  FIRE  &  MARINE 
INS.  CO. 
(No.  11679.) 
(Supreme  Court  of  Wasblngton.  Jan.  16, 1016.) 

1.  InsuBAHCE  (i  665*)— Fibs  Iksusanoe— Db- 

fen8es  —  fbaubulent  ovebvaltjation  — 
Evidence. 

Id  an  action  on  fire  policiea,  defended  on 
tbe  theory  that  iusared  fraudulently  overstated 
the  values  and  losses,  to  defraud  insarers,  evi- 
dence held  to  sustain  a  finding  that  there  was 
no  fraiid,  though  the  amount  of  loss  fixed  by 
the  jury  was  less  than  that  claimed  b;  insured 
in  lus  proofs  of  loss. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  1555,  1707-1728;  Dec.  X>ig.  f 
665.*] 

2.  INSTJBANCB  (8  660*)— FiRE  InSUKANCE— AO- 

TIONS— Evidence— ADUissiBtLiTT. 

The  purpose  of  Laws  1911,  p.  243,  {  105. 

Sroviding  that  every  Insurer  or  agent  issuing  a 
re  policy  is  presumed  to  know  tbe  Insurable 
value  of  the  property,  and  any  insurer  or  agent 
knowingly  esecting  insurance  in  excess  of  tbe 
insurable  value  shall  be  fined,  is  to  prevent  over- 
insurance,  and  contemplates  that  an  agent  be- 
fore placing  a  policy  will  by  proper  Investigation 
advise  himself  of  the  value  thereof,  and  an  agent 
issuing  a  fire  policy  may  testify  to  tbe  value 
of  the  goods  insured  at  the  time  of  the  issu- 
ance of  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent.  Dig.  |  1695;  Dec  Dig.  |  660.*] 

3.  EVIDENCT  (I  106*)— Bkpuxation— Aduibsi- 

BILITT. 

Where  fire  Insurance  companies  sought  to 
defeat  a  recovery  for  a  loss,  on  tbe  ground 
that  insured,  who  died  before  the  trial,  fraud- 
ulently overstated  the  values  and  losses  to  de- 
fraad  the  companies,  evidence  of  tbe  good 
reputation  of  bisnred  for  truth,  veracity  and 
honesty  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence 
Cent.  Dig.  SI  177-187;  Dec.  &$.  |  106.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Bruce  Blake,  Judge. 

Actions  by  J.  K.  Rasmusson,  prosecuted 
after  his  death  by  Andrea  Rasmusson,  as  ad- 
mlDlstratrlz,  against  the  North  Coast  Fire 
Insurance  Company,  and  against  the  Da- 
buQue  Fire  &  Marine  Insurance  Company. 
From  Judgments  for  plaintiff,  defendants  ap- 
peal. Affirmed. 

Zent,  Powell  &  Redfield,  of  Spokane,  and 
McBurney  &  O'Connor,  of  Seattle,  for  ap- 
pellants. O.  C.  Moor^  of  Spokane,  for  re- 
spond^t 

CROW,  C.  J.  These  two  actions,  which 
have  been  consolidated,  were  commenced  by 
J.  E.  Rasmusson  on  two  separate  policies 
of  fire  insurance  for  |1,000  and  $2,000  re- 
spectively, executed  and  delivered  to  Mm  by 
the  defendant  North  Coast  Fire  Insurance 
Company,  a  corporation,  and  the  Dubuque 
Fire  &  Marine  Insurance  Company,  a  cor- 
poration, on  a  stock  of  merchandise  in  the 
city  of  Spokane.  After  the  commencement 
of  the  actions  and  before  trial,  tbe  death  of 
J.  K.  Rasmusson  was  suggested,  and  Andrea 


Basmusson,  administratrix  of  bis  ecttate.  was 
anbstituted  as  plaintiff.  From  verdicts  and 
Judgments  In  plaintiff's  favor,  the  defend- 
ants bare  appealed. 

For  many  years  3.  K.  Rasmusson  was  enr 
gaged  in  the  retail  grocery  business  In  Spo- 
kane and  carried  fire  insurance  on  his  stock 
of  goods.  On  December  27,  1911,  tbe  appel- 
lant Vavth  Coast  Fire  Insurance  Company 
executed  and  delivered  policy  No.  24550  to 
Rasmusson,  Insuring  bis  stock  of  groceriea 
and  certain  fixtures  against  loss  by  fire  In 
the  sum  of  fl,000.  On  Augost  0, 1911,  tbe  ap- 
pellant Dabuque  Fire  &  Marine  Insurance 
Company  executed  and  delivered  policy  No. 
741857  to  Rasmusson  Insuring  the  same  stock 
and  fixtures  against  loss  by  fire  In  the  sum  of 
$2,000.  On  January  26,  1912,  while  botb 
policies  were  In  full  force  and  effect,  the 
groceries  and  fixtures  were  damaged  by  Are. 
Mr.  Rasmusson  in  due  season  prepared  and 
delivered  proofs  to  appellants,  daindag  tbe 
loss  sustained  by  talm  exceeded  the  tnce 
value  of  the  two  poUdea.  These  proofe  were 
rejected  by  appdiants  wlio,  in  tbdr  an- 
swers, contend  that  bis  losses  did  not  ex- 
ceed $1,200.  The  policies  «ich  omtained  a 
stipulation  which  provided  that: 

"This  entire  policy  shall  be  void  *  *  *  In 
case  of  any  fraud  or  false  swearing  by  the 
insured  touching  any  matter  relating  to  tbis 
insurance  or  the  subject  thereof,  wbetfaer  before 
or  after  the  loss." 

Basing  tbelr  defenses  on  this  provision,  the 
appellants  in  substance  alleged  that  Mr.  Ras- 
musson made  and  delivered  to  each  of  them 
a  false  and  fraudulent  statement  of  bis  al- 
leged loss,  in  that  he  stated  that  the  same 
amounted  to  $3,040.13,  whereas  it  did  not  ex- 
ceed $1,200  in  all;  that  be  made  such  false 
statements  with  the  fraudulent  intent  and 
design  of  Inducing  appellants  to  pay  blm  the 
full  amount  of  tbe  policies ;  that  be  fraud- 
ulently represented  that,  within  two  years 
preceding  the  fire,  he  had  purchased  goods 
to  tbe  value  of  $29,750.26,  whereas  his  pur- 
chases during  that  period  did  not  exceed 
$23,797.11.  Mr.  Rasmusson  in  his  reply  ad- 
mitted that  he  made  such  statements  In  bis 
proof  of  loss  and  In  response  to  Interroga- 
tories, but  alleged  that  he  then  believed  and 
stUl  believes  the  same  to  be  correct  and  true. 
The  principal  Issues  submitted  to  tbe  Jury 
were  tbe  extent  and  value  of  tbe  stock  of 
groceries  and  fixtures  owned  by  tbe  assured 
at  the  date  of  the  fire,  the  extent  of  loss 
sustained,  and  whether  the  assured  bad  with 
fraudulent  Intent  misrepresented  the  value 
of  his  stock  and  fixtures,  and  tbe  extent  of 
bis  loss  with  tbe  design  and  for  the  purpose 
of  defrauding  appellants.  The  jury  returned 
a  general  verdict,  which  Included  Interest, 
In  the  sum  of  $720.16,  against  the  North 
Coast  Fire  Insurance  Company,  and  in  the 
sum  of  $1,467.84  against  tbe  Dubuque  Fire 
&  Marine.  Insurance  Company.  The  Jury 
also  answered  special  Interrogatories  as  fol- 
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krars:  C^)  Wbat  was  tiie  valiie  of  tbe  goods, 
wares,  and  menSumdise  (not  including  flz- 
tnres)  at  the  stwe  of  Mr.  RasmnBson  at  Qie 
ttme  of  tbe  flref  Answer:  |2J00.  (8)  Wbat 
was  the  -value  of  the  goods,  wares,  and  mer- 
diBodiae  (not  Indndlng  fixtures)  at  the  store 
of  Mr.  Rasmnsson  Immediately  after  the 
fire?  Answer:  $162.  US)  Whtit  was  the 
amomit  of  damage  to  tbe  fixtures  covered  by 
the  policies  of  Insurance  In  this  case  occa- 
doned  by  ttie  fire?  Answer:  ^50. 

[1]  Appellants'  principal  contention  la  that 
the  trial  court  erred  In  denying  their  motions 
for  Judgment  notwithstanding  the  verdict, 
Qieir  posltton  being  that  the  undiapnted  evl- 
dence  shorn  that  tbe  loss  snstalned  by  tbe 
assored  did  not  exceed  $1,200 ;  that  be  mls- 
lepEesented  tbe  'ralne  ot  bis  stock  of  goods, 
Qw  pordiaaeB  made  bf  htm,  and  the  extent 
of  Us  loss;  that  be  did  so  knowingly  and. 
wlllfoUy  with  the  Intention  and  purpose  of 
defrauding  appellants;  and  that  under  the 
provlBlon  above  quoted  the  polices  were 
avfrided  by  such  fraudulent  acta. 

In  their  brief  appellants  say: 

"The  Rasmnsson  proof  of  loss  Hated  the  value 
ot  the  stock  prior  to  the  fire  at  12,750.67 ;  tbe 
juTT  found  it  to  have  been  $2,100.  The  proof 
of  loss  claimed  damase  to  stock  of  $2,618.48 ; 
tbe  jary  placed  it  at  $1,938.  Tbe  proof  of  loss 
claimed  damage  to  fixtures  as  $421.65;  the 
jury  found  this  item  $260.  This  is  a  reduction 
ot  a  fraction  over  25  per  cent,  on  the  claimed 
loss  to  stock,  and  40  per  cent  on  fixtures." 

They  argue  tbat  the  finding  of  the  Jury 
as  to  values  amounts  to  a  finding  of  fraud, 
that  fraud  Is  also  shown  by  the  undisputed 
evidence,  and  that  It  was  tbe  duty  of  tbe 
trial  court  to  enter  Judgment  in  th^  fevor. 
We  have  -carefully  examined  the  record  and 
conclude  tbat  appellants*  contention  in  tbis 
regard  cannot  be  sustained.  The  estimates 
made  by  appellants'  adjusters  showing  loss- 
es sustained,  to  a  considerable  extent,  con* 
Btltute  evidence  which  they  claim  to  be  un- 
disputed. Without  these  estimates  and  ap- 
pellants* deductions  therefrom,  they  would 
bare  no  basis  for  their  contention.  These  ad< 
josters  were  appellants'  representatives,  who 
wwe  looking  after  their  Interests  and  seek- 
li^  to  protect  them.  There  is  no  more  rea- 
son for  accepting  their  estimates  as  undis- 
pated  than  there  would  be  for  accepting  the 
estimate  prepared  by  respondent's  represen- 
tative, an  experienced  adjuster,  as  undisput- 
ed. The  fact  is  that  these  estimates  dispute 
each  other,  and  the  record  shows  that  the 
evidence  Is  otherwise  conflicting.  Appellants 
admit  that  to  sustain  their  defense  It  is  not 
sufficient  for  them  to  show  that  Mr.  Ras- 
mnsson made  false  statements,  and  that  he 
padded  bis  proofs  of  loss,  but  that  It  must 
also  be  shown  that  he  did  so  knowingly  and 
IntentlonaUy  for  the  purpose  of  defrauding 
them.  The  evidence  is  too  voluminous  to  be 
Kt  forth  or  analyzed  in  an  opinion  of  moder- 
ate length.  It  appears  tbat,  at  or  about  the 
time  of  the  fire,  the  assured  was  in  very  bad 
health;  that  be  died  prior  to  the  trial  of 


these  actions;  that  a  dispute  arose  between 
him  and  tbe  adjusters  representing  tbe  ap- 
pellants; tbat^  when  they  advised  him  of 
thtifr  condusions,  he  left  them  saying  he 
would  have  nothing  to  do  with  their  estimate, 
as  his  stock  and  losses  were  several  times 
tbe  values  and  losses  fixed  by  tbem ;  that  be 
procured  the  services  of  an  experienced  ad- 
juster to  prepare  en  estimate  upon  which  to 
base  proofa  of  loss;  and  that  this  adjus-  . 
ter  and  Mr.  Rasmusson's  son,  a  young  man 
about  21  years  of  age,  who  had  worked  in 
the  store  for  some  time  and  had  made  pur- 
chases to  replenish  the  stock,  prepared  an 
estimate.  Their  estimate  and  that  of  ap- 
pellants' adjusters  differed  widely.  Tbe  find- 
ings of  the  Jury  aa  nearly  approximate  that 
of  the  assured  as  those  of  tbe  appellants'  ad- 
justers, ^ere  was  no  showing  that  tbe  as- 
sured bad  recently  increased  bis  insurance, 
or  that  he  was  carrying  overlnsurance  for 
fraudulent  purposes.  The  policies  were  re- 
newals of  previous  pollclea  for  tbe  same 
amounts.  Mo  contention  ia  made  that  tbe 
assured  was  in  any  way  re^usible  for  tbe 
fire.  In  fact,  the  evidence  is  clearly  to  the 
contrary.  The  agents  who  wrote  the  poli- 
cies on  behalf  of  tbe  appellants,  and  who 
saw  the  stock  of  goods,  gave  it  as  their 
opinion  tbat  tbe  assured  bad  a  stock  rang- 
ing In  value  from  $8,000  to  $3,600.  There  is 
no  suggestion  tbat  they  acted  fraudulently 
or  conspired  with  the  Insured  for  ttie  pur- 
pose of  writing  excessive  insurance.  Nor  ia 
there  any  showing  of  any  facts  indicating  a 
design  on  the  part  of  the  assured  to  over- 
Insure  or  defraud  the  appellants  at  any  time 
prior  to  the  making  of  tbe  proofs  of  loas.  At 
that  time  a  sharp  difference  of  oidnion  arose 
between  blm  and  appdlanti^  adjusters.  We 
cannot  say  as  a  matter  of  law  that  be  then 
made  any  untruthful  statements  knowingly 
or  with  an  intention  of  defrauding  appel* 
lante.  Tbe  trial  court  by  careful  instructions 
whldi  correctly  stated  tbe  law  submitted  the 
Issues  of  (also  statements  and  fraudulent  in- 
tention to  tbe  Jury.  To  these  InBtructlons 
no  exceptions  have  been  taken.  The  Jury 
have  found  against  appellants,  and  our  con- 
iduslon  is  that  their  verdict  cannot  be  dis- 
turbed. 

[2]  The  plaintiff  called  as  witnesses  one 
J.  H.  Tllsley  and  one  W.  A.  Junkln,  the 
agents  of  appellants,  who  wrote  and  issued 
the  policies  ot  insurancfr  These  witnesses 
testified  to  the  value  of  the  stock  of  goods  ' 
and  fixtures,  at  tbe  time  the  policies  were 
written  and  also  at  or  about  the  time  of  the 
fire.  Appellants  objected  to  this  testimony 
on  the  ground  that  the  competency  of  the 
witnesses  was  not  shown.  It  appeared  tbat 
Tllsley  was  in  the  grocery  business  for  about 
nine  years  prior  to  1900,  and  that  Junkln 
hod  kept  books  in  a  grocery  for  about  one 
year.  The  trial  court,  however,  permitted 
them  to  testify  by  reason  of  section  105  of 
chapter  49,  Session  Laws  1911*  page  243, 
wblcb  reads  as  follows: 
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"BreiT  insnrer  who  makes  insnrance  upon 
any  building  or  property  or  interest  tberein 
against  loss  or  damage  by  fire,  and  every  agent 
who  issues  a  fire  insnrance  policy  covering  on 
any  building  or  property  or  interest  therein, 
and  every  insured  who  procures  a  iwlicy  of  Gre 
insurance  upon  any  building  or  property  or 
interest  therein  owned  by  him  is  presumed  to 
know  the  insurable  value  of  amch  building  or 
property  or  interest  therein  at  the  time  ancG  in< 
surance  is  effected.  Any  insurer  who  knowingly 
makes  insurance  on  any  building  or  property  or 
interest  therein  against  loss  or  damage  by  fire  in 
excess  of  the  insurable  value  thereof,  shall  be 
fined  in  a  sum  not  less  than  fifty  dollars  nor 
more  than  one  hundred  dollars.  Any  a^ent  who 
knowingly  effects  insurance  on  a  building  or 
property  or  interest  tberein  in  eicess  of  the 
insurable  value  thereof,  shall  be  fined  in  a  sum 
not  less  than  fifteen  nor  more  than  twenty-five 
dollars.  Any  person  or  party  who  knowingly 
procures  insurance  against  loss  or  damage  07 
fire  on  any  building  or  property  or  interest 
tberein  owned  by  bim  in  excess  of  its  insurable 
value  shall  be  fined  in  a  sum  not  less  than 
twenty-five  dollars  nor  more  than  one  hundred 
dollars." 

The  evident  purpose  of  this  section  is  to 
prevent  "  overinsurance.  It  certainly  con- 
templates that  an  agent  before  placing  a  pol- 
icy will,  by  proper  Investigation,  advise 
himself  of  the  value  of  the  property  to  be 
protected,  and  the  presumption  Is  that  be 
has  done  so.  In  view  of  this  statute  we 
can  find  no  error  In  admitting  the  evidence 
of  which  appellants  now  complain.  Other 
evidence  tending  to  show  value  was  alffo  In- 
troduced by  the  respondent 

[3]  Mr.  Basmusson,  the  assured,  died  be- 
fore the  trial  and  his  evidence  could  not  be 
secured.  Appellants  by  their  evidence  sought 
to  show  that,  when  he  prepared  and  by  his 
oath  verified  tbe  itroofB  of  Iobb,  be  traudu- 
Imtly  and  IntentlonaUy  orentated  values 
and  losses  for  Oie  purpose  defrauding 
them.  On  rebuttal  respondent  called  a  num- 
ber of  prominent  bualneBs  men  of  Spokane 
who  had  known  Mr.  Baamusson  during  his 
lifetime.  These  witnesses,  over  appeUants' 
objection,  were  pnmltted  to  testlfjr  that  the 
reputation  ct  Ur.  Raamusson  for  trath,  ver- 
adtfi  honesty,  and  Int^n^^  was  good.  Ap- 
pellants now  insist  that  error  was  committed 
In  admitting  this  erldaica  Tbey  argue  that 
in  dvll  actions  evidence  of  good  character  is 
not  admissible  except  where  character  is 
directly  In  Issue,  In  support  of  this  position 
they  dte  Garter  V.  Seattle.  19  Wash.  597, 
53  Pac.  1102,  and  Poler  t.  Poler,  32  Wash. 
400,  78  Fae  872,  from  Oda  court,  and  addi- 
tional anthwltles  from  other  Jurisdictions. 
'She  case  (tf  Carter  t.  Seattle  was  one  to  re- 
cover damaees  for  personal  Injuries.  Con- 
tributory negligence  was  pleaded  and  evi- 
dence was  Introduced  by  the  defendant  tend- 
ing to  show  plaintiff's  Intoxication  at  the 
time  of  tbe  Injury.  Thereupon  plalntlfl  tes- 
tified that  he  had  not  been  drinking  on  the 
evening  of  the  accident,  and  also  Introduced 
witnesses  to  testify  to  his  reputation  for  so- 
briety. It  was  held  that  the  admission  of 


this  evidence  was  erroneous.  Hie  diameter 
of  the  plaintiff  tn  Integrity  was  luit  In  issae. 
Moreover,  the  plaintiff  bimsdf  was  present 
in  court  and  testified.   Asdgnlng  reasons 

for  the  ruling,  made,  this  court  said: 

"Tbe  general  and  well-settled  rule  in  nef^U- 
gence  cases  is  that  it  is  not  proper  for  a  plain- 
tiff, in  order  to  rebut  evidence  of  parlicular  acts 
of  negligence,  to  show  that  he  is  generally  care- 
ful, cautious,  and  prudent;  nor  can  it  be  shown 
that  a  party  is  habitually  careless  to  support  a 
claim  of  negligence  upon  a  particular  occasion. 
The  principle  underlying  these  cases  and  the 
case  at  bar  is  that  such  evidence  raises  a  col- 
lateral Issue  not  affecting  t^e  qnesdon  to  be  de< 
termined." 

This  is  not  a  case  where  the  issue  of  neg- 
ligence Is  invtdved.  Here  tlie  assured,  who 
:  was  dead  at  tba  time  of  tbe  trial  and  conld 
not  be  called  to  testier,  was  positively  durg- 
ed  with  fraudulent  acts  and  false  swearing 
,in  his  proof  of  teas  for  tbe  purpose  of  se- 
curing a  mudi  lai^r  recovery  than  Oiat  to 
whldi  he  was  entitled.  An  examination  of 
the  case  of  Poler  v.  Poler  will  show  that  it 
has  no  beartog  on  the  questloa  now  before 
us.  It  was  there  hdd  that  the  defendant  In 
an  action  for  divorce  could  not  Introduce 
witnesses  to  show  his  general  reputation  as 
a  law-aMding  and  moral  man,  that  not  being 
an  issue  In  the  case.  While  the  general  rule 
seems  to  be  that  diaracter  evidence  Is  ordi- 
narily Inadmlsirible  in  a  dvll  action,  tiiere 
Is  some  conflict  of  autborify,  and  certain  ex- 
ceptions are  recognized.  We  think  an  ex- 
ception should  be  recognized  In  this  case 
where  the  assured  died  prior  to  die  trial 
and  his  evidence  conld  not  be  proenred  tbe 
jury  did  not  have  an  opportunity  to  pass  up- 
on his  credibility  by  observing  his  appear^ 
ance  upon  the  witness  stand.  As  above  stat- 
ed, It  was  charged  by  appellants  that  he  had 
perpetrated  a  fraud  and  that  in  doing  so  be 
had  sworn  to  false  statements  set  forth  In 
his  proofs  of  loss,  nils  amounted  to  a  sub- 
stantial charge  of  perjury.  Bis  denial  of 
this  charge  could  not  be  obtained.  It  seems 
to  us  that,  under  these  drcumstances,  there 
was  no  error  In  permitting  the  plaintiff  to 
show  his  reputation  for  honesty  and  integri- 
ty. There  are  courts  that  hold  that  In  dvU 
actions,  when  the  character  of  a  plalntlfl  ts 
assailed  by  the  defense  interposed,  evidence 
of  his  good  character  is  admissible.  Mosley 
V.  Insurance  Co.,  55  Vt.  142,  152;  Fire  Ass'n 
of  Philadelphia  v.  Jones  (Tex.  Civ.  App.)  40 
S.  W.  44;  Allison  v.  McClun,  40  Ean.  625. 
20  Pac.  125;  Houston  Elec.  Co.  v.  Faroux 
(Tex.  Civ.  App.)  125  S.  W.  922;  Oudllpp  v. 
C.  R.  Cnmmlngs  Export  Co.  fTex.  Civ.  App.) 
149  S.  W.  444. 

We  do  not  feel  that  we  would  be  justified 
in  holding  the  admission  of  the  character 
evidence  was  prejudidal. 

Hie  judgment  Is  affirmed. 

MORRIS,  MOUNT,  PABKBBt  and  IDIiL> 
OBTON,  JJ.,  concur. 
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(No.  12199.) 

<Snpreme  Court  of  Wasbington.  Jon.  16, 1916.) 

1,  HUNICIPAX.  C3OBP0EATIONS  ({  788*)  —  De- 
RCnVE  StKBBTS— InJUBIES  to  PKDEaTEIA.NS 
— ^EUUOBNCE. 

Where  plaintiff,  a  pedestrian,  wbile  cross- 
inxr  a  city  street  in  process  of  improvement,  was 
injured  b;  the  sadden  tightening  of  a  pile  driver 
cable  stretched  across  the  street  as  plaintiff 
was  stepping  over  it,  actionable  negligence  on 
the  part  of  the  dtj  was  not  shown,  unless  an 
operator  of  the  cable  had  notice,  or,  In  the 
exercise  of  ordinary  care  ought  to  have  known, 
that  plaintiff  was  attempting  or  about  to  step 
over  it  when  the  operator  started  to  take  up 
the  slack. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1641-1643.  1646. 
1652;  DecrOig.  |  788.*1 

2.  Municipal    Cobpouxioks        821*)  — 

StBEBTS  —  ObSTBUCTIONB  —  NiBGUaEMCE  — 
QUESnOH  FOB  JUBT. 

In  an  action  for  injaries  to  a  pedestrian 
by  the  sudden  tightening  of  a  cable  in  a  street, 
being  used  aa  part  of  the  city's  instrumentalities 
to  improve  the  street,  ss  plaintiff  was  stepping 
over  It,  whether  the  cable  was  lying  loose  on 
the  street  when  plaintiff  endeavored  to  step 
over  it  and  whether  the  city's  servants  knew 
or  ought  to  have  known  that  plaintiff  was  in 
the  act  of  stepping  over  the  cable  when  It  was 
lifted,  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Coruurations,  Cent.  Dig.  H  1746-1767:  Diac. 
Dig.  I  821.«j 

FoUerton,  J.,  dissenting. 

Department  2.  A|>peal  fEOm  Superior 
Court,  Wliatcom  County;  Bd.  XL  Hardy, 
Judge. 

Action  by  Ully  Zellers  and  another  against 
llie  City  of  Belllngham.  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Reversed. 

Dan  F.  North  and  Kellogg  Se  Thompsou, 
all  of  Belllngham,  for  appellant.  Tbos.  R. 
Waters  and  Wm.  J.  Blggar,  both  of  Belling- 
ham,  for  respondenta 

MOUNT,  J.  Action  for  damages  on  account 
of  personal  injuries.  The  case  was  tried  to 
the  conrt  with  a  Jury  on  Issues  made  by  the 
pleadings.  The  Jury  returned  a  verdict  In 
favor  of  the  plalDtiffs  for  f2.000.  The  de- 
fendant has  appealed. 

It  appears  that  the  dty  of  Belllngham  was 
improving  Central  avenue,  one  of  the  princi- 
pal streets  in  the  dty.  This  avenue  ruus 
north  and  south.  The  east  side  of  the  ave- 
nue, 30  feet  in  width,  had  been  Improved  by 
piling  and  capping,  upon  which  capping 
planking  had  been  laid.  The  west  side  was 
being  improved  in  the  same  manner.  The 
street  was  being  built  upon  tldelands,  and  ne- 
cessitated piling,  capping,  and  planking  to 
be  laid  thereon  In  order  to  be  improved.  The 
contractor  for  the  city  used  a  pile  driver  in 
doing  the  work.  This  pile  .Iriver  was  built 
upon  a  framework  upon  which  was  also  situ- 
ated a  donkey  engine  which  operated  the  pile 
driver,  and  which  was  used  for  the  purpose 


of  moTlng  0ie  pQe  drlTei*.  ^nie  easterly  idde 
of  the  street,  wUch  had  been  planked  to  the 
width  of  about  80  feet^  was  being  used  by 
pedestrians.  There  were  no  barricades  to 
prevent  pedestrians  from  using  the  finished 
portion  of  the  street  In  during  the  work  It 
was  necessary  to  move  the  pile  driver  from 
place  to  place  as  the  work  progressed.  On 
March  1,  1918,  a  cable  was  carried  from  the 
pile  drivw  to  tte  east  side  of  the  street 
across  the  planked  portion  thereof,  and  fas- 
tened to  a  telephone  pole  for  the  purpose  of 
moving  Um  pile  driver. 

The  testimony  on  behalf  of  the  plaintiffs 
tended  to  show  that  ttiey  were  npon  the 
street  on  the  day  named  looking  at  the  work 
which  was  b^ng  dooA  Tbey  had  gone  a  lit- 
tle distance  away  to  where  a  dredger  was 
making  a  certain  flU.  They  then  walked 
up  to  where  the  idle  driver  was  at  work. 
Tb^  watched  the  pile  driver  for  a  few 
minutes.  They  were  standing  near  the  ca- 
ble whicb  was  attached  to  the  telephone 
pc^  tm  the  purpose  of  moving  the  idle  driv- 
er. After  standing  fOr  a  few  minutes,  Mrs. 
Zellers,  seeing  that  the  cable  was  lying  up- 
on  the  street,  spoke  to  her  husband,  say- 
Ing  that  they  could  then  cross  the  cable,  or 
words  to  that  effect.  She  testified  tliat  as 
she  was  in  the  act  of  stepping  over  the  cable, 
which  at  that  time  was  lying  upon  the  plank- 
ing of  the  street,  the  enghie  of  the  pile  driver 
was  suddenly  started,  the  cable  was  raised, 
and  her  foot  was  caught  as  she  was  in  the 
act  of  atep^nff  over  the  cabl^  and  she  was 
thrown  upon  tba  roadway  and  severely  In- 
jured. Others  of  her  witnesses  testified  to 
the  same  effect 

This  Statement  of  the  occurrence  was  dis- 
puted by  the  deCmdant  It  contended  and 
produced  witnesses  to  tlie  effect  ttiat,  at  the 
time  the  plaintlfb  came  op  to  the  cabl^  it 
was  taut ;  that  one  end  of  the  cable  was  faa* 
toied  to  the  tel^bone  pole  across  the  com- 
pleted pcotion  ot  the  street  and  about  20 
inches  above  the  flooring  of  the  street;  that 
the  other  end  of  the  cable  was  fastened 
around  the  lower  portion  of  the  frame  of  the 
pile  driver,  a  Uttle  below  the  surface  of  the 
planking  to  the  west  of  the  30-foot  strip; 
that  It  extended  at  an  angle  from  the  pile 
driver  to  the  telephone  pole,  and  that  at  the 
middle  of  the  completed  portion  of  the  street 
the  taut  cable  was  from  8  to  16  Inches  above 
the  plank  roadway;  that  Mrs.  Zellers.  while 
the  cable  was  In  this  position,  attempted  to 
step  over  the  cable,  caught  her  heel  or  foot 
on  it,  and  fell  to  the  floor;  that  the  person 
operating  the  pile  driver  did  not  know  Mrs. 
Zellers  was  about  to  cross  the  cable,  and  did 
not  see  her  until  after  she  had  fall^  This 
was  the  principal  issue  in  the  case. 

The  court  Instructed  the  Jury  as  follows: 

"You  are  further  instructed  that,  if  yon  find 
from  the  evidence,  by  a  fair  preponderance 
thereof,  that  at  the  time  the  plaintiff  Llllia 
Zellers  attempted  to  pass  over  the  cable  die 
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same  was  ItIds:  atill  on  the  surface  of  the  Im- 
proved portion  of  the  street,  or  was  thea  still 
and  near  the  surface  -ot  the  street  and  in  soch 
poaitioii  that  a  perRon  of  leasonnble  prudence 
and  caution  under  all  the  conditions  and  dr- 
cumatances,  as  they  then  and  there  existed, 
would  have  considered  it  safe  to  pass  over  the 
cable,  and  if  ;ou  further  find  from  the  evidence 
by  a  fair  preponderance  thereof,  that  the  plain- 
tifp  Ijillie  Zellers,  in  the  exerdse  of  ordinary 
care  and  prudence  for  her  ovn  protection  and 
safety,  attempted  to  pass  over  the  cable,  while 
the  same  was  in  snch  position,  and  that,  while 
so  attempting  to  pass  over  the  cable,  the  de- 
fendant, acting  by  and  through  the  contractor, 
Sauset,  his  agents  and  employes,  without  warn- 
ing to  said  plaintiff  Lillie  Zellers,  suddenly 
started  up  the  engine  of  the  pile  driver,  and 
drew  the  cable  taut,  and  thereby  struck  the 
said  plaintiff  with  the  same  and  raised  her  up 
and  threw  her  on  the  street,  Emd  thereby  in- 
jured her  as  alleged  in  the  complaint,  then  and 
in  such  case  it  would  be  your  duty  to  find  for 
the  plaintiff  and  against  the  defendant  city." 

The  court  refused  to  give  the  following  In- 
struction: 

"Tou  are  instructed  that  before  you  can  find 
a  verdict  for  the  plaintiff  In  this  case  you  must 
find,  from  a  fair  jireponderance  of  the  evidence, 
that  the  plaintiff,  without  any  negligence  on 
her  part  contributing  thereto,  attempted  to  step 
over  the  cable  described  in  the  evidence  in  this 
case,  while  the  said  cable  was  lying  upon  the 
planking  of  Central  avenue,  and  that  some 
agent  of  the  defendant,  city  of  Bellingham,  with 
knowledge  that  she  was  attempting  to  step  over 
said  cable,  or  who  by  the  exercise  of  reasonable 
diligence  shoold  have  known  from  some  word  or 
action  of  the  plaintiff  that  she  was  about  to 
step  over  said  cable,  started  or  caused  to  be 
started  the  donkey  engine  attached  to  said 
cable,  and  as  a  result  said  cable  was  raised  in 
the  ab,  and  the  plaintiff  was  tripped  or  thrown 
and  injured  by  the  raidnff  of  said  cabl&" 

[1]  It  wUI  be  noticed  that  the  dlfferonoe 
between  these  two  Instructions  Is  that  in  the 
one  ren  the  Jnry  was  not  told  that  before 
a  recovery  could  be  bad  It  was  necessary  that 
the  dty,  or  some  agent  <^  the  dty,  muse  hare 
bad  notice,  or,  In  ttie  exercise  of  ordlnair 
care,  most  bave  known  that  Mrs.  Zeltera  was 
attempting  or  was  abont  to  step  over  tiie  ca- 
ble. Tbls  was  clearly  error ;  becaose,  if  tbe 
dty  did  not  know,  or,  In  tbe  exercise  of  rea- 
sonable diligence,  was  not  reqalred  to  know, 
that  tbe  plaintiff  Mrs.  Zellers  was  about  to 
step  over  the  caUe  at  tbe  time  it  was  started, 
there  was  clearly  no  negUgoice  on  tbe  part 
ai  tbe  dty.  Tbe  court  should  bave  given  the 
instmctlai  refused,  or  at  least  should  bave 
modified  tlie  instrucUon  given  so  as  to  con- 
tain this  el«nent  of  notice  or  knowledge. 

In  tlie  case  of  Pearson  t.  WiUapa  Construc- 
tion Co..  72  Wash.  487,  130  Pac.  903,  which 
was  a  case  very  similar  to  this  one,  we  said 
that  the  plaintiff  could  not  recover,  for  three 
reasons: 

"(1)  Appellant  was  not  in  a  dangerous  situ- 
ation until  he  stepped  over  the  cable ;  (2)  there 
is  nothing  to  show  that  respondent  knew,  or 
should  bare  known,  that  appellant  was  about 
to  step  over  the  cable;  (8)  there  is  nothing  to 
show  that  respondent  knew,  or  bad  received  any 
intimation,  that  appellant  was  in  a  dangerous 

Position  with  regard  to  tbe  cable  wbeo  the  ca- 
le  was  started.  Hence  the  basis  upon  which 
that  contention  rests— one  person  ne^igently  ez- 
pnsiBg  himself  to  danger,  the  other  with  knowl- 


edge of  such  tact  omitting  due  care  for  the 
purpose  of  avoiding  injury— is  here  lacking. 
Appellant  could  plainly  see  what  was  going  on ; 
the  scraper  and  moving  cable  were  pUnly  in- 
dicative of  their  nse;  and,  with  these  tacts 
clearly  before  him,  he  chooses  his  own  time  to 
act,  with  no  intimation  or  knowledge  on  the 
part  of  respondent  that  he  was  about  to  bo 
act." 

And  so  It  is  In  this  case.  If  the  cable  was 
lying  upon  the  com{jleled  roadway,  as  tbe 
plaintiffs'  evidence  tended  to  show,  then,  in 
order  to  show  negligence  on  the  part  of  the 
agents  of  the  dty  operating  the  cable,  It  was 
necessary  to  show  that  the  agent  at  tbe  time 
the  engine  was  started  knew,  or  should  have 
known,  that  the  plaintiff  Mrs.  Zellers  was  at- 
tempting to  cross,  or  was  abont  to  cross,  the 
cable  at  that  particular  time ;  otherwise  there 
was  no  negligence.  A  recovery  in  the  case 
depends  upon  negligence  of  the  dty.  It  cer- 
tainly was  not  negllgenoe  for  the  dty  to  be 
improving  tbe  street  by  the  means  employed. 
It  seems  to  be  conceded  that  the  means  em- 
ployed were  necessary.  The  plaintiffs  them- 
selves, by  their  own  testimony,  knew  that  the 
cable  was  across  the  street;  they  knew  it 
was  bdng  used  for  the  purpose  of  moving  the 
pile!  driver;  and  ttacy  knew  that  when  the 
engine  was  in  motion  the  cable  would  be  rais- 
ed above  the  surface  of  the  street,  because 
they  had  watched  Its  operation,  and,  a  very 
short  time  before  they  attempted  to  cross, 
saw  Its  position.  It  Is  true  that  other  people, 
espedally  pedestrians,  were  using  the  street 
at  that  time,  and  that  the  street  was  not 
dosed  to  traflBa  But  the  mere  fact  that  a 
cable  lay  across  the  street  and  was  being 
used  .at  that  particular  time  was  itself  a 
warning  of  danger,  and  persons  attempting 
to  cross  it  were  assuming  tl^e  risk,  nnlem 
tiioee  operating  tbe  cable  knew,  or,  in  tbe  ex- 
ercise of  ordinary  care,  should  have  known, 
that  persons  were  upon  the  cable,  or  about 
to  step  over  It,  or  were  in  a  dangerons  place 
at  the  time  It  was  about  to  be  raised  or  put 
Into  operation.  Clearly  the  (»dy  n^lgence. 
if  Oiere  was  any  ncgllgoice  at  all,  was  In 
raising  the  cable  when  tbe  plaintiff  Mrs.  Zti- 
lers  was  in  a  dangerons  position.  In  order  to 
show  negligence,  therefore,  it  was  necessary 
to  show  that  tbe  agents  of  the  dty  knew,  or 
should  have  known,  of  her  position.  The 
court  entirely  omitted  this  elonenf  from  the 
Instruction,  and  It  was  therefore  erroncoos. 

It  is  argued  by  tbe  respondents  that  the 
case  of  Pearson  t.  Willapa  Construction  Co., 
supra,  was,  in  substance,  overruled  by  the 
later  case  of  Lantenschlager  t.  Seattle,  77 
Wash.  12, 137  Pac  323.  That  was  an  entirely 
different  case  from  this.  In  that  case  tbe 
negligence  consisted  in  maintaining  a  tem- 
porary sidewalk  six  inches  lower  than  the 
cement  walk  at  a  place  where  the  lights  cast 
a  shadow  upon  tbe  permanent  walk,  so  that 
travelers  upon  the  highway  could  not  see  the 
danger;  and  no  warnings  were  posted  near 
the  place  to  prevent  pedestrians  from  falling 
Upon  the  walk.    TbB  Peanm  Gaae^  upon 
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which  the  appellant  relies  In  this  case,  was 
Dot  evw.  mentioned  In  the  later  case. 

[!]  The  appellant  Insists  that  Its  motion 
for  a  directed  verdict  should  have  been  sus- 
taiaed.  But  we  are  satisfied  that,  if  the 
plaintiffs*  evidence  Is  to  be  believed  to  the 
exclusion  of  the  defendant's  evidence,  there 
was  a  question  for  the  Jury  to  determine 
whether  the  accident  happened  in  the  way 
the  plaintiffs  testified,  or  in  the  way  the  eri- 
deoce  for  the  defendant  tends  to  show  that  it 
happened.  If  the  plainUffa'  version  is  the 
correct  <me,  then  the  right  to  recover  depends 
upon  the  fact  whether  or  not  the  dty  or  its 
agents  knew,  or,  in  the  eiercise  of  reasonable 
caatlon,  should  have  known,  that  the  plaintiff 
Urs.  Zelleis  was  In  the  act  of  stepping  over 
the  cable  when  it  was  lifted  from  the  street. 
And  that,  we  think,  la  a  question  for  the  Jury. 

Other  errors  are  assigned  in  the  briefs  to 
the  effect  that  the  court  erred  in  refusing  to 
grant  a  new  trial;  but  from  what  we  have 
already  said  it  is  apparent  that  it  is  not  nec- 
essary to  discuss  these  questions,  because  a 
new  trial  must  be  granted  tor  the  error  no- 
ticed. 

The  judgment  is  therefore  reversed,  and 
the  cause  remanded  for  further  proceedings. 

CROW,  a  and  MAIN,  and  ELUS,  33., 
coocur. 

FULLEBTON,  3.  (dissenting).  As  stated 
In  the  majority  opinion,  the  city  of  Belling- 
ham,  at  the  time  the  respondent  received  the 
Injury  for  which  she  sues,  was  >  engaged 
through  a  contractor  in  Improving  one  of  its 
principal  streets.  One  side  of  the  street, 
the  east  half,  had  been  theretofore  Improved 
by  the  city,  had  been  open  to  public  travel, 
and  was  then  in  actual  use  by  the  public, 
many  persons  passing  over  it  each  day.  The 
contractor,  In  the  course  of  the  work,  and 
for  the  purpose  of  moving  a  pile  driver, 
stretched  a  cable  across  the  traveled  way, 
fastening  it  to  a  telephone  pole  on  the  opp^ 
site  side  of  the  street  in  such  a  manner  that 
when  no  strain  was  put  upon  the  cable  it 
would  lie  flat  upon  the  surface  of  the  street, 
but  when  a  strain  was  pat  thereon  would 
raise  up  from  such  surface  for  a  distance  of 
some  20  inches.  While  the  cable  was  in 
place,  the  respondent,  who  was  subsequently 
Injured  thereon,  passed  over  the  street,  and, 
coming  to  the  cable,  found  it  lying  on  the 
sarface  of  the  street.  She  started  to  cross 
over  It,  and,  while  she  was  In  the  act  of 
stepping  over  it,  a  strain  was  pot  thereon, 
causing  It  to  ratee.  In  raising,  the  cable 
tripped  her,  throwing  her  down  upon  the 
Btreet  and  caused  her  severe  Injuries.  On 
tUs  state  of  facts  the  majority  held  that 
the  injured  perscm  cannot  recorer,  unless 
die  Is  able  to  show  that  tbe  cl^,  or  some 
agent  of  the  city,  knew,  or,  by  the  ezerdae 
of  ordinary  diligence,  should  have  known, 
that  she  was  In  the  act  of  steppli^  over  the 
cable  at  the  time  it  was  raised;  "because," 


It  is  said,  'if  the  dty  did  not  know,  or,  by 
reasonable  diligence,  was  not  required  to 
know,  that  the  plaintiff  Mrs.  Zellers  was 
about  to  step  over  the  cable  at  the  time  it 
started,  there  was  clearly  no  negligence  on 
the  part  of  the  city."  With  all  due  respect 
to  my  Associates  who  concur  in  this  conclu- 
sion, I  think  it  without  foundation  In  either 
reason  or  authority. 

It  is  a  fundamental  rule,  to  substantiate 
which  It  would  be  a  work  of  supererogation 
to  cite  authorities,  that  a  city,  when  It  opens 
a  street  for  public  use,  must  keep  it  in  a 
reasonably  safe  condition  for  travel.  It  may 
lawfully,  of  course,  improve  a  street  without 
cloahig  It  entirely  to  public  travel,  and  may 
lawfully.  Id  the  course  of  the  work,  place 
obstructions  or  dig  trenches  therein,  provided 
It  leaves  the  part  of  the  way  left  open  for 
travel  reasonably  safe  for  travel,  and  uses 
reasonable  care  and  diligence  to  protect  the 
public  from  injury  by  the  defects.  It  Is  a 
general  rule,  and  the  rule  in  this  Jurisdic- 
tion, although  perhaps  not  a  universal  rule, 
that  the  city  caimot  relieve  itself,  of  its 
primary  duty  in  this  regard  by  letting  the 
work  of  improving  a  street  to  a  contractor. 
This  we  held  in  Drake  v.  Seattle,  30  Wash. 
81,  70  Pac.  231,  94  Am.  St  Rep.  844;  in  Mc- 
Clammy  t.  Spokane,  86  Wash.  339,  78  Pac. 
912;  In  Peterson  v.  Seattle,  40  Wash.  33,  82 
Pac.  141,  5  Ann.  Cas.  735;  and  ih  Lasityr  v. 
Olympla,  61  Wash.  651,  112  Pac  752.  It  Is 
a  general  rule,  also,  that  there  Is  a  differ- 
ence in  respect  to  the  notice  necessary  to 
create  liability  whether  the  defect  is  the  re- 
sult of  positive  misfeasance  on  the  part  of 
the  city,  or  Is  the  result  of  mere  neglect  or 
nonfeasance  on  its  part — that  is  to  say, 
whether  thfe  defect  causing  the  injury  was 
the  immediate  act  of  the  city  or  Its  agent, 
or  whether  the  defect  arose  trom,  natural 
causes,  as  by  wear  from  use — as  In  the  one 
case  the  dty  is  bound  to  take  notice  of  the 
obstruction  from  the  fact  of  its  creation, 
and  Is  directly  chargeable  with  any  injury 
caused  thereby,  while  in  the  other  it  must 
be  shown  to  have  had  actual  notice,  or  It 
must  be  shown  that  the  defect  existed  for 
such  a  length  of  time  as  to  Imply  notice,  be- 
fore It  Is  so  chargeable.  See,  in  addition  to 
the  cases  before  cited,  the  cases  of  Beall  v. 
Seattle,  28  Wash.  593,  60  Pac.  12,  02  Am.  St 
Rep.  8^,  61  h.  B.  A.  583;  Sutton  v.  Snohom- 
ish, 11  Wash.  24,  39  Pac.  273,  48  Am.  St  Bep. 
847;  and  Hayes  v.  Seattle,  43  Wash.  500, 
86  Pac.  852,  7  L.  R.  A.  (N.  S.)  424,  117  Am. 
St  Bep.  1062. 

Concerning  the  facts  pertinent  to  the  In- 
quiry, the  court  knows  Judicially  that  the 
dty  of  BeUlngham  is  a  dty  of  the  first  class; 
that  it  had  ft  population,  as  shown  by  the 
United  States  census  of  1910,  of  24,677,  and 
an  estimated  population,  made  by  the  same 
authority  In  the  year  of  the  acddent,  of 
29,937.  It  ftiiowa  from  tike  record  that  the 
street  on  which  the  accident  happened  was 
one  of  the  prlncUnl  streets  «C  tlie  (dty;  tLat 
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It  was  left  (wen  for  trard  and  was  *traTeled 
by  bnndreda  of  people  dally";  that  no  guard 
of  any  kind  was  placed  around  or  near  the 
cable;  that  t3ie  obstruction  was  of  such  a 
character  when  not  In  use  as  to  allay  suspi- 
cion or  fear,  and,  when  put  In  use,  likely  to 
become  hlf^ly  dangerooa.  The  injured  re- 
spondent, Oierefore,  was  not  a  trespasser  on 
the  street,  but,  on  the  contrary,  was  law- 
fully thereon.  She  had  the  right  to  assume, 
and  to  act  on  the  assumption,  that  she  could 
pass  with  reasonable  safety  over  any  part 
of  the  street  left  open  for  travel,  and  had 
the  right  to  assume,  and  to  act  on  the  as- 
sumption, that  the  city  would  not  on  a  sud- 
den, and  without  warning,  change  any  part 
of  the  street  from  a  safe  to  a  dangerous 
condition. 

In  the  light  of  these  legal  principles,  and 
Id  the  light  of  the  conceded  facts,  I  am 
wholly  unable  to  understand  on  what  theory 
it  can  be  held  that  the  city  was  not  In  this 
instance  guilty  of  negligence.  It  seems  to 
me  that  the  city,  Instead  of  being  free  from 
negligence  if  it  operated  the  cable  without 
notice,  actual  or  implied,  that  some  person 
was  about  to  cross  over  it,  was  guilty  of  the 
grossest  negligence  If  It  operated  it  without 
first  ascertaining  that  no  i)erson  was  about 
to  or  was  In  the  act  of  crossing  over  it.  It 
being  the  primary  duty  of  the  city,  when 
it  places  a  dangerous  obstruction  In  a  street 
which  it  leaves  open  for  travel,  to  guard  and 
protect  the  public  from  Injury  by  such  ob- 
struction, tbe  rule,  as  I  understand  It,  Is 
that  It  is  liable  to  any  one  injured  from  the 
mere  neglect  of  that  duty,  unless,  of  course, 
It  can  show  that  the  Injured  person  was 
himself  guilty  of  negligence  coutrlbotlng  to 
the  injury.  To  hold  with  the  majority  in 
the  present  case  is  to  hold  that  the  city 
owed  no  duty  to  the  respondent  other  than 
to  refrain  from  wantonly  injuring  her.  But 
this  is  the  rule  with  relation  to  trespassers 
only,  to  persons  wrongfully  at  tbe  place  of 
injury,  and  has  no  application  to  the  person 
rightfully  at  the  place  of  Injury.  A  person 
rightfully  at  the  place  of  injury,  and  pur- 
suing his  way  with  ordinary  care,  can  recover 
for  an  Injury  caused  by  a  defect  In  the  street 
by  showing  mere  negligence  onthepartof  ttie 
city;  he  does  not  have  to  show  a  wanton 
injury.  The  rule  of  the  majority  places  the 
burden  im  the  wrong  party.  Instead  of  It  be- 
ing the  resiHmdrat'B  duty  to  notl^  the  city 
that  she  was  about  to  cross  the  cable  to  cast 
liability  upon  tbe  city,  it  was  tbe  dty's  duty, 
in  wder  to  free  Itself  from  liability,  to  no- 
tify ber  before  she  attempted  to  cross  that 
it  was  about  to  use  the  cable  in  sudi  a  man- 
ner as  to  diange  It  from  a  safb  to  a  dan- 
germs  condition.  The  Instruction  giren  by 
the  court,  ttierefore,  states  tbe  true  rule,  not 
the  Instruction  the  majority  say  should  have 
been  given. 

Tin  case  relied  upon  by  the  majority  to 
■nstain  their  contention  Is  Pearson  t.  Wllla- 


pa  Const  Go.,  72  Wodi.  487. 180  Fftc.  908.  It 
is  said  that  the  case  is  very  similar  In  Ita 
fiicts  to  the  present  case,  but,  with  due  re- 
spect to  my  Associates.  I  think  tlu)  only  rim- 
llailty  to  that  the  plaintUT  was  In  each  In- 
stance injured  by  a  cable.  Hie  cases  differ 
fundamentally.  The  case  dted  was  rested 
on  tiie  principle  that  the  Injured  person  was 
a  trespasser;  that  he  was  traveling  where 
he  had  no  i^ht  to  travel ;  and  that  the  oi>er* 
ator  of  the  cable  owed  him  no  duty  to  keep 
tbe  way  in  a  reasonably  safe  condition  for 
travel,  or  any  du^  other  than  not  to  wanton- 
ly injure  him.  In  the  case  at  bar.  tbe  re- 
spondent was  not  a  trespasser;  she  was 
traveling  on  a  public  street  where  she  bad 
a  right  to  be  traveling;  the  city  owed  her 
tbe  duty  of  keeping  the  street  In  a  reason- 
ably safe  condition  for  travel,  and,  in  conse- 
quence, is  liable  if  it  neglected  that  duty  to 
her  Injury,  whether  the  negligence  amounted 
to  wantonness  or  not  I  dissented  from  the 
case  cited,  but  not  upon  the  questions  of  law 
on  which  it  was  rested.  It  was  my  opinion 
that  the  evidence  In  the  case  justified  sub- 
mitting to  the  Jury  the  question  whether  the 
way  over  which  the  injured  person  pursued 
was  of  such  public  use  as  to  make  it  a  quasi 
public  way,  contending  for  the  rule  of  law 
that.  If  it  was  a  way  in  common  use  by  the 
public,  the  contractors  could  not  place  and 
leave  unprotected  dangerous  agencies  across 
It  without  rendering  themselves  liable  to 
answer  for  injuries  caused  thereby.  I  did 
not  then,  and  do  not  now,  understand  that 
the  majority  disagreed  with  me  on  the  prin- 
ciples of  law  involved,  but  that  the  differenc- 
es arose  from  tbe  discordant  views  taken  as 
to  the  effect  of  the  evidence. 

Of  the  cases  decided  by  this  court  which 
I  think  contrary  to  the  conclusion  reached 
by  the  majority,  I  will'  notice  but  a  few,  and 
first  tbe  case  the  majority  attempt  to  dis- 
tinguish, namely,  Lautensclilager  v.  Seattle, 
77  Wash.  12,  137  Pac.  323.  In  that  case  tbe 
appellant  was  injured  by  a  defect  in  the 
street  which  was  in  the  process  of  Improve- 
ment Stating  the  general  rules  goreroing 
in  such  caaea,  this  language  was  used : 

"Where  the  public  aae  a  street  upon  tlie  invi- 
tation of  tbe  city,  either  express  or  clearly  im- 
plied, tbe  duty  devolves  upon  the  city  to  use 
reasonable  care  to  keep  it  in  a  reasonably  safe 
condition  for  travel.  Taake  ▼.  Seattle,  IG 
Wash.  90,  47  Pac.  220;  Cady  v.  Seattle.  42 
Wash.  402,  85  Pac.  19.  A  traveler  ia  not  re- 
quired to  avoid  a  particular  street  because  tbere 
is  another  and  safer  one  that  be  may  take.  He 
has  a  right'  to  travel  upon  any  street  which 
the  city  leaves  open  for  travel.  Cady  v.  Seattle, 
Bupra.  Where  a  city  undertakes  to  improve  a 
street,  It  is  required  to  use  reasonable  precau- 
tions to  guard  the  public  from  injury,  and  in 
doing  so  may,  if  necessary,  temporarily  cloee 
the  street  to  public  travel.  Peterson  v.  Soattle, 
40  Wash.  33,  82  Pac.  14  [5  Ann.  Cas.  735].  It 
was  incumbent  upon  the  city  to  provide  signals 
or  wamingi  if  tbe  walk  was  In  common  use 
and  dangerous,  and  it  knew,  or,  in  tbe  exercise 
of  reasonable  care,  ought  to  have  known,  ita 
condition.  Sutton  v.  Snohomish,  11  Wash. 
24,  89  Pac  278,  48  Am.  St,  Bep.  847." 
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Notvithstandliig  the  statement  of  tlie  ma- 
jority that  the  case  cited  Is  an  entirely  differ- 
ent case  from  the  case  at  bar,  I  can  conceive 
no  reason  why  the  principle  announced  is  not 
appUcable.  In  the  one  case  the  defect  con- 
sisted in  faulty  construction;  in  the  other 
a  cable  stretched  across  the  street.  Surely, 
If  It  was  necessary  to  put  up  guards  and  glre 
warnings  to  protect  from  liability  In  the  one 
case.  It  was  equally  so  In  the  other. 

In  Hayes  t.  Seattle,  43  Wash.  600.  S6  Pac. 
852,  7  U  R.  A.  (N.  S.)  424,  117  Am.  St  Sep. 
1062,  the  plaintiff  was  injured  by  falling 
through  an  open  trapdoor  constracted  in  a 
ddewaik  on  one  of  the  principal  streets  of 
the  city.  The  doors  were  double  and  opened 
upwards,  and,  when  opened,  of  themselves 
formed  barriers.  At  the  time  of  the  accident 
but  one  of  the  doors  were  open,  and  the 
plaintiff  approached  from  the  opposite  way. 
It  was  held  that  the  dty  was  liable  for  the 
Injury  on  the  principle  that  the  opening  was 
on  a  prominent  thoroughfare,  In  constant 
use  by  pedestrians,  and  that  the  dty  knew 
or  ought  to  have  known  that  to  open  the 
doors  at  any  time  was  dangerous,  and,  know- 
ing this,  was  guilty  of  negligence  in  not 
providing  for  proper  guards  when  they 
were  permitted  to  be  opened.  In  Lasityr 
V.  Olympia,  before  cited,  the  plaintiff  was  in- 
jured by  foiling  over  a  wire  netthig  stretched 
across  a  sidewalk  to  protect  a  place  therein 
which  was  being  repaired  by  the  owner  of 
the  abutting  property  with  the  permission  of 
the  dty.  The  dty  was  held  liable  on  simi- 
lar prindples.  Manifestly,  the  prindple  of 
these  cases  Is  contrary  to  the  prindple  an- 
nounced in  the  case  at  bar ;  for,  if  the  lia- 
bility of  the  dty  depends  on  Its  knowledge  of 
the  position  of  the  person  Injured  at  the  time 
of  the  immediate  happening  of  the  Injnry, 
there  could  have  been  no  recovery  in  either 
of  them. 

But  I  need  not  pursue  the  authorities. 
They  are  all  one  way,  and  all  Against  the 
rale  announced  by  the  majority. 

Judge  Mount,  writing  for  the  majority, 
uses  this  further  language,  namely : ' 

"The  plaintiffs  themselves,  by  their  own  tes- 
timony, knew  that  the  cable  waa  acrosa  the 
street;  they  knew  it  waa  being  naed  for  the 
purpose  of  moving  the  pile  driver;  and  they 
knew  that  when  tne  enRlne  was  In  motion  the 
cable  would  be  raised  above  the  surface  of  the 
street,  because  they  had  watched  its  operation, 
and,  a  very  short  time  before  they  attempted 
tn  cross,  saw  its  position.  It  is  true  that  other 
people,  espednlly  pedestrians,  were  using  the 
■treet  at  that  time,  and  that  the  street  was  not 
dosed  to  traffic  But  the  mere  fact  that  a 
cable  lay  across  the  street  and  was  being  used 
at  that  particular  time  was  itself  a  wamins 
of  danger,  and  persons  attempting  to  cross  It 
were  assuming  the  risk,  unless  those  operating 
the  cable  knew,  or,  in  the  exercise  of  ordinary 
care,  should  have  Icnown,  that  perRons  were 
upon  the  cable,  or  about  to  step  over  it,  or  were 
in  a  dangerous  place  at  the  time  it  was  about 
to  be  raited  or  put  into  operation." 

Bqt  this,  as  I  understand  the  rule,  goes 
flnly  to  the  contributory  negligence  of  the  re- ' 


^xmdent  It  Is  true,  of  course,  that  it  the 
respondent  was  herself  guilty  of  negllgoice, 
she  cannot  recover,  even  though  the  dty  were 
negligent ;  and  if  it  id  meant  to  be  said  that 
there  was  such  contributory  negligence  as,  as 
a  matter  of  law,  to  prevent  recovery,  then 
the  case  should  be  returned  with  instructtons 
to  dismiss,  and  not  for  a  retrial.  Clearly,  to 
say  that  she  was  guilty  of  contributory  neg- 
ligence does  not  argue  In  favor  of  the  prin- 
ciple upon  which  the  case  la  reversed. 

In  my  opinion,  the  dty  was  uegUgent  in 
stretching  the  cable  across  the  street  and 
operating  it  In  a  manner  dangerous  to  the 
traveling  public  without  warning,  and  la  ex- 
empted from  liability  to  those  only  of  the 
traveling  public  Injured  thereby  to  whom 
warning  was  unnecessary.  As  I  agree  with 
the  majority  that  the  respondent  cannot  be 
so  charged  with  contributory  negligence  as  a 
matter  of  law.  I  condude  that  the  case  should 
be  afilrmed,  rather  than  reversed. 


PUGBT  SOUND  RBAI/TT  ASSOCIATES  v. 
GATLffiTT  et  al.    (No.  12168.) 

(Supreme  Court  of  Washington.  Jan.  11,  1916.) 

1.  Chattel  Mobtgaokb  (|  201*)— FBiOBmr  or 

Lien— Rkcobdino— Change  of  Naue. 

Simple  contract  creditors  cannot  defeat  the 
priority  of  a  recorded  chattel  mortgage,  eecuring 
the  payment  of  rent  under  a  lease,  by  merely 
showing  that,  after  the  mortgagor  bad  slight^ 
changed  Its  corporate  name,  the  mortgagee  con- 
veyed the  property,  covered  by  the  mortgage  and 
held  by  the  mortgagee  under  a  conditional  bill 
of  sale,  to  the  mortgagor  under  its  new  name,  so 
that  the  records  did  not  ahow  any  mortgage  re- 
corded against  the  owner  of  the  property  convey- 
ed by  the  bill  of  sale,  without  showing  also  that 
they  were  actually  misled  by  the  state  of  the 
record. 

[Ed.  Note^For  oUier  cases,  see  Chattel  Mort- 
gages. Cent.  Dig.  f  360;  Dec.  Dig.  i  201*] 

2.  Chatux  Mobtgages  (8  138*)— Pbioeitt  of 

Lien — Recobd — Dbclabations  of  Mobtga- 

QOB. 

Nor  waa  the  lien  of  the  mortage  affected 
by  the  statement  of  the  manager  of  the  mort- 
gagor, made  without  authority  bom  the  mort- 
gagee, that  the  property  was  free  from  lien. 

fBd.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  8S  228-236;  Dec.  Dig.  {  138.«] 

3.  Appbai,  and  Ebbob  <S  1073*)— HABUCX8B 
Ebbob— Ebbob  Not  Affecting  REstiXT, 

Where  <d)attelB  mortgaged  to  secure  the 
payment  of  rent  were  sold  for  less  than  the  rent 
due,  unsecured  creditors  of  the  mortgagor  are 
not  prejudiced  by  a  ruling  atlowlng  the  mort- 
gagee damages  for  the  detention  of  me  property 
beyond  the  term  of  the  lease. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Eiwr^^Cent.  Dig.  H  4240-4247;  Dt^  Dig.  i 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  Everett  Smith,  Judge. 

Action  by  the  Puget  Somid  Realty  Asao- 
dates  against  Fred  W.  Catlett,  Receiver  of 
the  Blackwell  Company,  and  others.  Judg- 
ment for  the  plaintiff,  and  defendants  Hp- 
peal.  Affirmed. 
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Fred  W.  Catlett,  of  Cambridge,  Mass.,  and 
HQgbes,  McMicken,  Dovell  &  Ramsey,  Tuck- 
er &  Hyland,  Higglna  &  Hughes,  and  Hyman 
Zettler,  all  of  Seattle,  for  appellants.  Cor- 
wln  S.  Shank  and  H.  C  Belt,  both  oC  Seattle, 
for  respondent. 

GHADWICK,  J.  Stating  the  facts  briefly 
so  as  to  get  at  the  underlying  legal  proposi- 
tions, rather  than  following  the  muta- 
tions and  character  of  the  property  out  i  of 
which  this  appeal  comes,  we  Sud:  Xhat  an 
owner  sells  a  hotel  business  to  bis  lessee. 
The  lease  Is  In  form  a  lease  and  a  (^ttel 
mortgage  and  is  recorded  as  such.  Lessee 
thereafter  changes  Its  name,  for  reasons  not 
now  material,  from  The  Blackwell  Hotel 
Company  to  Blackwell  Hotel  Company.  The 
furniture  In  the  hotel  was  covered  by  con- 
ditional bill  of  sale.  The  purchase  price 
is  thereafter  paid.  A  bill  of  sale  In  form, 
"Does  hereby  sell,  assign,  transfer  and  set 
over  unto  the  said  Blackwell  Hotel  Company 
In  accordance  with  and  as  required  by  said 
contracts  of  conditional  sale  all  the  persona] 
pro[>erty  so  conditionally  sold  and  describ- 
ed Id  said  conditional  sale  contracts,"  is  exe- 
cuted and  delivered  to  the  lessee.  The  les- 
see, Blackwell  Hotel  Company,  in  the  regu- 
lar course  of  Its  business  contracts  many 
debts  and  la  owing  a  number  of  creditors 
on  October  10,  1913,  when  the  plaintiff,  the 
present  lessor,  began  an  action  to  foreclose 
the  chattel  mortgage  on  the  furniture  and 
fixtures  to  satisfy  an  arrearage  of  rent 
amounting  to  $23,(^6.30,  and  $4,000  damages 
for  detention  beyond  the  term  of  the  lease. 
The  lessee  being  Insolvent,  plaintiff  lessor 
asked  the  court  to  appoint  a  receiver  to 
take  charge  and  care  for  the  property  pend- 
ing foreclosure.  The  receiver  took  charge 
and  has,  so  far  as  we  can  ascertain  from  the 
record,  acted  as  a  general  receiver.  When 
the  application  for  a  receivership  came  on 
for  hearing,  the  defendant  creditors  appear- 
ed and  contested  the  mortgage  and  the  right 
of  the  plaintiCf  lessor  to  recover.  They  con- 
tend that  the  familiar  principle  of  the  law 
that,  where  one  of  two  Innocent  persons  must 
suffer  by  the  acts  of  a  third,  he  who  has 
enabled  such  third  person  to  occasion  the 
loss  must  sustain  It  They  cite  Hunt  v.  Pan- 
handle Lumber  Co.,  66  Wash.  645,  120  Pac. 
538 ;  Parker  v.  Hill,  68  Wash.  146,  122  Pac 
618.  Appellants  undertake  to  apply  the 
role  in  this  wise :  The  change  of  name  from 
The  Blackwell  Hotel  Company  to  Blackwell 
Hotel  Company  was  procured  In  part,  at 
least,  by  respondent  The  legal  consequence 
was  that  the  record  did  not  Indicate  an  ex- 
IstlDg  mortgage  made  by  Blackwell  Hotel 
Company,  the  debtor  of  these  appellants,  and 
further  that  the  execution  of  the  bill  of 
sale  to  Blackwell  Hotel  Company,  covering 
the  property  theretofore  held  under  the 
oonditional  bill  of  sale  by  The  Blackwell 
Hotel  Company,  put  upon  Blackwell  Hotel 
OWDpany  fall  Indicia  of  ownership^  and 


those  dealing  with  it  shonld  be  entitled 
to  protection  over  a  mortgagee  who  had 
made  'that  situation  possible. 

[1]  However  engaging  the  theories'  ad- 
vanced by  appellants  may  be,  we  are  never- 
theless of  the  (pinion  that  the  Judgment  of 
the  trial  conrt  Is  correct  It  Is  admitted  that 
the  mortgage,  as  between  the  parties,  Is  a 
valid  and  binding  instrument  This  being 
80,  a  superior  eqnity  cannot  be  asserted  by 
simple  contract  creditors  making  proof  of 
the  recordation  and  character  of  the  subse- 
quent Instruments,  To  invoke  equity  they 
must  come  forth  and  show  that  they  were 
in  fact  misled  by  the  record  and  indexes 
which  they  claim  to  be  deficient  If  it  were 
not  so  mortgaged,  property  could  not  be  sold 
with  safety  to  the  mortgagee.  The  law  in- 
vites transfers  of  personal  property,  and,  in 
the  absence  of  a  showing  that  would  sustain 
an  estoppel  In  pals,  no  court  should  say 
that  the  Integrity  of  the  contract  and  trans- 
action between  mortgagor  and  mortgagee 
should  be  beaten  down  and  destroyed  by 
thoae  who  rely  upon  imperfections  after- 
wards discovered  and  whldi  In  no  way  en- 
tered into  the  trade  out  of  whidi  tb^  ob- 
ligation arose. 

[2]  We  have  not  overlooked  the  conten- 
tion of  the  attorneys  for  the  appellants  that 
Manager  Blackwell  told  them  that  the 
property  was  free  of  lien.  Admitting  that 
the  record  shows  this  to  be  true,  altbous^ 
it  is  extrem^y  doubtful  if  a  finding  to  that 
effect  could  be  sustained,  It  would  not  de- 
stroy the  lien  of  plaintifr's  mortgage.  It  is 
not  sought  or  contraded  that  Blackwell  had 
any  authority  from  the  mortgagee.  It  is 
not  contended  that  plaintiff  has  not  and  did 
not  have  during  all  that  time  a  valid  and  sub- 
sisting mortgage,  and  furthermore,  admit- 
ting that  such  a  representation  was  made, 
men  who  depend  upon  the  veracity  of  thoee 
with  whom  they  deal  cannot  expect  lien- 
holders  to'  waive  their  rights  in  order  to 
amend  the  falsehood  of  the  common  debtor. 

There  is  a  further  contention  that  50  per 
cent  or  more  of  the  property  which  has  been 
sold  by  tbe  receiver  to  satisfy  the  debt  was 
put  Into  the  building  after  the  mortgage  was 
executed,  and  an  argument  is  made  and  au- 
thority cited  to  the  effect  that  such  proper- 
ty Is  free  of  the  lien  of  the  mortgage.  Mr. 
Blackwell,  when  on  the  stand,  testified  that 
some  $40,000  worth  of  property  bad  been 
put  Into  the  hotel  after  the  execution  of  the 
mortgage.  Upon  cross-examination  he  ~  fail- 
ed utterly  to  sustain  this  contention.  His 
testimony  is  extravagant  and  Indefinite.  It 
was  rejected  by  the  trial  court  and  wilt  not 
be  followed  by  us. 

[3]  Appellants  contend  that,  in  any  event 
plaintiffs  have  undertaken  to  charge  the 
property  with  too  much ;  that  the  $4,000  ask- 
ed for  damages  for  detention  beyond  the 
term  cannot  be  allowed  by  the  court  It 
is  asserted  in  the  briefs,  and  it  is  not  denied, 
that  the  pn^ertgr  has  been  sold  and  broo^t 
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less  than  tli«  amount  ot  mat  actnsll7  due. 
It  this  Is  80,  there  can  be  nofirejadlce  to  the 
appellants.   We  find  do  error  In  tlie  record. 
Affirmed. 

CBOW,  C.  X,  and  GOSB,  PABKBEt,  and 
UOBBia,  33^  concur. 


BBBG  T.  TAKIMA  VALLEY  OANAL  00. 
(No.  11297.) 
(Sapreme  Court  of  Washington.  Jan.  9,  1916.) 

1.  Waters  and  Wateb  Coubsbs  (J  253*)— Mu- 

TXTAL  IbBIOATION  CORPOBATIOKS— TBANSFKB 

or  Cebtipicatbs  of  Stock. 

The  Btock  of  a  mutual  irrigation  corpora- 
tion, formed  to  supply  water  to  its  stockholders 
only,  represents  water  rights,  and  a  transfer  of 
a  certificate,  separate  from  the  land  described 
tlunrein,  tranafers  the  water  right  for  nse  on  oth- 
er land. 

[Ed.  Note;— For  other  cases,  see  Waters  and 
Water  Courses,  Dee.  Dig.  |  253.*] 

2.  Watkbs  and  Wateb  Coubsbs  (8  2S4*)— 
iBBiOATion  Odbpobations— Water  Bights 
Affubrnant  to  Land. 

Under  the  articles  of  incorporatiOD  of  a  mu- 
toal  irrigation  corporation,  to  supply  water  to 
its  stockholders  only,  which  proTidea  that  each 
share  of  stock  shall  constitute  a  water  right  for 
one  acre  of  land;  and  shall  vest  In  the  owner, 
hi*  heirs  and  assigns,  title  to  a  specified  part  of 
the  water  at  any  time  actually  carried  by  the  ir- 
rigation canal  of  the  corporation,  and  under  the 
by-laws  specifying  the  form  of  certificates  of 
stock,  and  under  the  certificates  providing  that 
the  owner  of  each  certificate  shall  be  entitled  to 
the  specific  part  of  the  Tolume  of  water  for  each 
share  of  stock,  so  long  as  he  shall  use  the  water 
on  the  land  described  on  the  back  of  the  cer- 
tificate, a  water  right  represented  by  a  stock 
certificate  is  appurtenant  to  the  land  described 
in  the  certificate. 

[Ed.  Nota^For  other  eases,  see  Waters  and 
Water  Course^  Cent.  Dig.  i  821;  Dee.  Dig.  i 
234.*] 

3.  Watebs  and  Wateb  Coubsbs  (S  263*)— 
Rights  or  Tenant— Wateb  Rights. 

Where  a  leaae  of  land,  to  which  water  for 
Irrigation  was  appurtenant,  provided  that  the 
lessee  would  accept  as  the  full  water  right  one- 
half  of  the  water  right  owned  by  the  landlord, 
and  the  use  of  the  water  on  the  land  was  essen- 
tial to  the  purposes  of  the  lease,  the-  lease 
transferred  to  the  lessee  the  right  to  use  the  wa- 
ter therein  specified  and  was  an  assignment  of 
the  water  right 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  i  253.*] 

4.  Watebs  and  Wateb  Coubses  ({  2S3*)— Ib- 

BIOATIOlf  GOHPAKIES  —  MBQUOENOK  —  LlA- 
BILITT. 

Where  water  supplied  by  a  mutual  irriga- 
tion corporation  to  its  Btochholders  was  appur- 
tenant to  land  leased  by  the  owner,  the  water 
right  passed  to  the  lessee,  who  could  sue  the 
corporation  for  failure  to  supply  water. 
/[Ed.  Noto.r-FoT  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  |  253.*] 

5.  WATfss  AND  Wateb  Coubsbs  (S  261*)— Ib- 

BIQATION  COMFANIES  —  NEOUOBNCI  —  LXA- 
BIUTT. 

Where  a  mutnal  irrigation  coniOTation  rec- 
ognized  the  rii^ts  of  a  purchaser  of  land  to  wa- 
ter as  appurtenant  thereto,  though  the  stock 
certificates  had  not  been  transferred  on  its  books 
to  the  parchaser,  and  the  corporation  at  no 
tioie  refased  to  famish  water  to  the  lessee  of  the 


purchaser  because  tJie  stock  had  not  been  so 
transferred,  the  corporation  could  not  escape  lia- 
bility to  the  lessee  for  failure  to  fumtsh  water 
on  the  theory  that  the  sto<^  had  not  been  trans-' 
ferred  on  its  books. 

[Ed.  Note.— For  other  case^  see  Waters  and 
Water  Courses,  Dee.  Dig.  |  261.*] 

6.  Watbbs  and  Wateb  Coubses  d  260*)— Ix- 
bioation  Cospobations— Failube  to  Fur- 
nish Wateb— Liability. 

A  mutual  irrigation  corporation,  organized 
to  construct,  maintain,  and  operate  a  canal  to 
carry  water  for  irrigation  and  domestic  purposes 
to  luMis  owned  by  its  stockholders  for  an  annual 
water  rental,  fixed  by  by-laws,  to  meet  mainte- 
nance and  operation  of  the  canal,  must  exercise 
reasonable  care  in  maintaining  the  canal  in 
proper  repair,  and  see  that  each  stockholder  re- 
ceives bis  proportionate  share  of  water,  sod, 
where  it  falls  to  do  so,  it  is  negligent  and  lia- 
ble in  damages  at  the  suit  oE  a  stockholder. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Coursei,  Cent  Dig.  i  323;  Dec  Dig.  | 
260.*] 

7.  Waters  and  Wateb  Ooubses  (|  263*>— Mu- 
tual Ibbigation  Cobpobations— Failure 
TO  Maintain  Ibbigation  Canal  in  Bb- 
PAiB— Negligence— Evidence. 

Evidence  Aeld  to  justi^  a  finding  that  a  mo- 
tnal  irrigation  corporation  negligeutly  failed  to 
maintain  its  irrigation  ditch  in  proper  repair, 
and  thereby  prevented  a  stockholder  from  receiv- 
ing  his  proportionate  share  of  water. 

[Ed.  Note.— For  otiier  eases,  see  Waten  and 
Water  Courses,  Cent  Dig,  1  824 :  Dec.'  Dig. 
S  263.*] 

8.  Dauaoeb  (f  112*)  —  Loss  or  OBOwiira 
Cbop-^Measubb  of  Dauaqes. 

The  measure  of  damages  for  the  loss  of  a 
growing  crop  is  the  value  of  the  crop  at  the  time 
of  the  Loss,  which  may  be  arrived  at  by  evidence 
of  the  reasonable  value  at  the  time,  or  the  mar- 
ket value  at  the  time  of  maturity,  less  cost  of 
tilling,  harvesting,  and  marketing. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  S|  281-283;  Dec.  Dig.  §  112.*] 

9.  Appeal  and  Ebbob  Jl  1012*)— Ihjubt  to 

OROP  —  INADXQUATK  DAUAOBS  —  FtSDINQ 

—Evidence. 

Where,  tn  an  action  for  loss  of  a  growing 
crop  for  failure  to  furnish  water  for  irrigation, 
the  court  viewed  the  land,  a  finding  would  not  be 
disturbed,  merely  because  it  was  not  as  large  as 
sustainable  by  testimony  of  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error, CentDig.  {§  3990-3992;  DecDig.  81012.*] 

Crow,  C.  J.,  and  Chadwick,  FuUerton,  and 
Mount)  33.,  dissenting. 

Eu  Banc.  Appeal  Ccom  Soperlor  Court 
YaUma  County;  Thomas  B.  Orady,  Judge. 

Action  by  William  Berg  against  the  Xak- 
Ima  Valley  Canal  Company.  From  a  Jadg- 
ment  for  plaintiff,  defendant  appetLia,  and 
plaintiff  cross-appeals.  Affirmed. 

Englebart  &  Rigg,  of  North  Yakima  (A.  L. 
Agatin,  of  Duluth,  Minn,,  of  counsel),  for  ap- 
pellant Bogle,  Graves,  Merritt  &  Bogle,  of 
Settle,  and  Thomas  H.  Wilson,  of  Nortb 
Yakima,  for  respcmdent 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  damages  alleged  to  be  due  to  the 
negligence  of  the  defendant  In  falling  to 
properly  maintain  and  keep  in  repair  an  ir- 
rigation ditch.   The  cause  was  tried  to  the 
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ooort  ilttliig  wltlurat  a  Jnry.  Judgment  was 
entered  for  the  plaintiff  In  tlie  sum  of  918r 
500.  The  defendant  appeals. 

The  facts  are  substantially  as  foUom: 
The  defendant,  Yakima  Valler  Canal  Com- 
pany, is  a  corporation  <n-ganlsed  and  existing 
under  the  laws  of  the  state  of  Wasbinston. 
The  object  for  which  this  corporatlott  was 
formed,  as  set  out  In  its  articles,  was  to 
construct,  maintain,  and  operate  a  canal  to 
carry  water  for  irrigation  and  domestic  pur- 
poses from  the  Naches  river  in  the  county  of 
Taklma  to  the  lands  owned  by  its  stock- 
holders situated  iu  that  county,  and  in  town- 
ship 13,  range  18,  EL  W.  M.  The  water  was 
to  be  furnished  at  cost  to  the  owners  of 
lands  upon  the  line  of  the  canal  or  lateral 
branches,  who  should  share  in  the  cost  of 
eonstmctloD,  or  become  owners  of  the  cor- 
porate stock.  By  the  amended  articles  of 
Incorporation,  the  capital  stock  of  the  cor- 
poration was  $4,200,  divided  into  44iOO  shares 
of  the  x>sr  value  of  $1  per  share.  No  div- 
idends were  to  be  paid  upon  this  stock.  The 
canal,  after  It  was  constructed,  was  to  be 
maintained  and  kept  In  repair  by  assess- 
ments each  year  made  upon  the  stockholders. 
The  certificates  of  stock  which  were  Issued 
provided  that  the  owner  of  the  shares  there- 
in speclfled.  In  accordance  with  the  articles 
of  incorporation  and  the  by-laws,  was  enti- 
tled for  every  share  of  stock  to  ^/^aoo  part 
of  the  volume  of  water  carried  by  the  canal, 
80  long  as  the  water  should  be  used  upon 
the  land  described  upon  the  back  of  the  cer- 
tificate. 

On  March  31,  1909,  one  William  Steward 
became  the  owner,  by  purchase  from  E.  B. 
Preble,  of  certain  lands  which  were  under 
the  ditch.  The  certificates  of  stock  which 
entitled  Preble  to  water  to  be  used  upon 
this  land  were  mi  this  date  assigned  to  Stew- 
ard, but  were  not  transferred  upon  the  books 
of  the  coiix»'atlon  until  February  21,  1011. 
On  the  27th  day  of  NoTember,  1009,  Stew- 
ard leased  for  a  period  of  two  years  100  acres 
of  the  land  above  mentioned  to  William  Berg, 
the  plaintiff.  This  lease  provided  that  Berg 
wotdd  plant  the  land  leased  in  apple  trees 
of  spedfled  varieties,  and  would  cultivate 
and  care  f6r  the  same,  during  Uie  period 
covered  by  the  lease,  In  a  good  and  husband- 
like  manner.  During  the  time  covered  by 
the  lease.  Berg  had  the  right  to  plant  the 
ratire  tract  to  nursery  stock,  provided  he 
should  not  plant  any  nursny  stock,  or  any 
other  crops,  nearer  tiian  three  feet  distant 
from  the  apple  trees.  The  lease  also  provided 
that  Bcf  g  should  have  the  right  to  use  a  spec- 
ified portion  of  the  water  from  the  Yakima 
Valley  Canal  Company  which  was  then  own- 
ed by  Steward  and  covered  by  the  certificates 
which  had  been  assigned  and  delivered  to 
him  by  Preble.  Berg  was  a  nurseryman,  and 
immediately  entered  into  possession  of  the 
land  for  tlie  purpose  of  engaging  In  the 
nursery  business  somewhat  extensively.  Dur- 


ing the  spring  of  the  year  1010  be  planted 
approximately  70  acres  of  land  In  nursery 
8to&.  Tor  tbiB  purpose  he  employed  aboat 
25  men.  Bog  dalms  that  the  defendant 
company  mts  negllgmt  in  falling  to  properly 
maintain  and  take  care  of  the  irrigation 
ditch  during  tiie  previous  fall  and  winter, 
and  for  that  reason  he  did  not  receive  suf- 
ficient water  during  the  spring  of  1910  to 
grow  the  nursery  stock  which  he  had  plant- 
ed. By  reason  of  the  shortage  of  water. 
Berg  claims  damages  In  the  sum  of  ¥73,160. 

At  the  conclusion  of  the  trial  the  court,  at 
the  request  of  one  party  and  with  the  con- 
sent of  the  other.  In  company  with  a  rep- 
resentative of  each,  examined  the  land.  Oth- 
er facts  will  be  mentioned  as  they  may  be- 
come pertinent  in  connection  with  the 
consideration  of  the  points  nrged  for  a  re- 
versaL 

The  questions  to  be  determined  are:  First, 
the  right  of  the  ptalntlfl  to  maintain  this 
action.  Second,  Is  the  defendant  company 
liable  In  damages  for  negligently  failing  to 
properly  maintain  and  keep  In  repair  the 
Irrigation  ditch?  Third,  does  the  evidence 
sustain  the  charge  of  negligence  ?  And* 
fourth,  the  amount  of  the  damages. 

[1]  I.  In  order  to  reach  the  real  question 
in  the  case  wltbout  unnecessary  preliminary 
discussion,  it  will  be  admitted,  for  the  por^ 
poses  of  this  opinion:  (a)  That  the  Takima 
Valley  Canal  Company  Is  what  Is  known  as 
a  mutual  ditch  company  (that  Is,  that  the 
company  was  formed  for  the  purpose  of  sup- 
plying water  to  its  stockholders  only,  and 
not  to  the  public  generally);  (b)  that  the  ao 
tl<m  must  be  founded  elthM  in  tort  or  con- 
tract; (c)  that  the  present  action  Is  not  one 
sounding  In  tort;  (d)  that  an  action  based 
upon  a  contract  must  be  brought  by  one  who 
is  either  a  party  or  stands  in  a  relation  of 
privity ;  and  (e)  that  Berg  was  not  a  party 
to  the  contract  therefore,'  the  present 
action  can  be  maintained  by  Berg,  It  is  upon 
the  ground  of  privity.  Whethw  that  rela- 
tion existed  between  Berg  and  the  canal 
company  depends  upon  whether,  when  Berg 
took  his  lease,  a  rl^t  to  Oie  water  passed 
to  him  as  an  appurtenance  to  the  land.  It 
will  hardly  be  denied  that,  if  the  water  right 
passed  as  an  appurtenance  to  the  land,  his 
right  to  maintain  the  action  is  well  fimnded. 

In  a  mutual  company  the  atotik  certificate 
represents  the  water  rl^t.'  A  transfer  or 
sale  of  the  certificate  may  be  made  separate 
from  the  land  for  use  on  other  land,  and 
will  tmn^er  the  water  right  But  where  It 
has  not  been  thus  sold  or  transferred,  the 
question  whether  jtlie  water  right  is  appur- 
tenant to  the  stockholder's  land  Is  generally 
a  question  of  fact,  as  Is  also  whether,  on  a 
sale  or  transfer  of  the  land,  the  water  right 
passes  as  an  appurtenance.  In  2  Weil,  Wa- 
ter Bights  in  the  Western  States  (3d  Ed.) 
I  1209,  speaking  upon  this  question,  the 
author  states  the  rule  as  follows: 


Digitized  by  Google 


Wash.) 


BBRO  r.  TAKIMA  VALLET  CANAL  CX>. 


621 


"So  long  u  compuiy  remainB  purely  a  mu- 1 
tual  one,  the  certificate  of  Btock  represents  the  I 
water  right  A  transfer  or  sale  of  the  certifi- 
cate is  governed  by  much  the  same  rules  as  those 
cbewbere  considered  regarding  transfers  of  wa- 
ter rights.  Whether  the  water  right  is  appurte- 
nant to  the  stockholder's  land  is  a  question  of 
fact  in  each  case,  as  ia  also  whether,  on  a  sale 
of  the  laud,  the  water  right  passes  as  appurte- 
nance. A  sale  of  the  certificate  may  be  made 
separate  from  the  land  for  use  on  other  laud, 
and  will  transfer  the  water  right,  where  the 
change  does  not  Injure  other  existing  water 
users  by  the  new  pla!ce  of  use  (who  alone,  how- 
ever, can  raise  the  objection  that  they  are  in- 
jured); the  transfer  being  complete  when  (and 
not  until)  entered  on  the  books  of  the  company. 
On  the  otlier  hand,  in  the  absence  of  any  sepa- 
rate aale  of  the  certificate  or  of  any  other  evi- 
dence of  any  express  intention  to  make  a  sev- 
erance, a  sale  of  the  land  on  which  the  water  is 
used  will  carry  the  water  right  and  right  to  the 
certificate  as  an  appurtenance." 

[2]'  In  the  present  case  the  water  right,  as 
evidenced  by  the  certificate,  was  appurtenant 
to  the  land. 

The  amended  articles  of  Incorporation  spec- 
ify that: 

"Each  share  of  stock  of  this  corporation  shall 
eonstitnte  a  water  zight  for  one  acre  of  land, 
and  shall,  when  duly  issued  and  delivered,  vest 
in  the  lawful  owner  thereof,  his  heirs  and  as- 
signs, title  to  one  forty-two  hundredth  i^/tsoo) 
n  of  the  water  at  any  time  actually  carried 
said  canal.   •   •   • " 

The  by-laws  of  the  corporation  adopted  by 
the  stockholdera  specify  the  form  of  the  cer- 
tificate. The  certlflcate  provldea  that  the 
owner  of  each  certtflcate  of  stock  ahall  be 
entitled  to — 

*\)ne  forty-two  hundredth  part  of  the  volume  of 
water  carried  by  the  canal  of  said  corporation 
for  each  share  of  stock  represented  by  this  cer- 
tificate, 80  long  as  he  shall  nse  said  water  upon 
the  land  described  in  the  certificate  upon  the 
back  hereof,  and  no  longer,  provided,  however, 
that  no  water  can  be  taken  from  said  canal  by 
virtue  of  the  ownership  of  said  stock  until  the 
certificate  ypon  the  back  hereof  has  been  filled 
out.  signed  and  sealed  by  the  secretary  of  this 
corporation." 

The  land  formerly  owned  by  Preble  and 
transferred  to  Steward  was  described  upon 
the  back  of  the  certificates  as  issued  to  Pre- 
ble and  assigned  and  delivered  to  Steward  at 
the  time  of  the  purchase  of  the  land  by  him. 
Gonsideflng  the  reapectlTe  provlslona  of  the 
articles  of  incorporation,  the  by-laws,  and  the 
stock  certificate,  it  la  plain  that  It  was  the 
Intention  to  make  the  water  right  represent- 
ed by  the  sto<A  appurtenant  to  the  land. 

[3j  But  it  i&  contended  that,  even  if  the 
water  Is  appurtenant  to  the  land,  it  did  not 
pass  to  Berg  under  the  terms  of  the  lease  In 
which  it  was  provided: 

"That  he  [Berg]  will  accept  as  the  full  water 
right  for  said  land  one-half  of  the  water  right 
now  owned  and  held  by  said  first  party  [Stew- 
ard], to  wit.  one-half  of  one  hundred  shares  of 
capital  stock  in  the  TaUma  Valley  Canal  Com- 
pany's main  canal." 

For  what  purpose  was  thla  provision  placed 
Ht  the  lease?  Steward  desired  the  land  leas- 
ed idaBted  In  apple  trees.  BergT  agreed  to 
plant  the  trees,  tend,  irrigate,  and  care  tot 
ths  SUM  dnrlns  tlis  period  covered  1^  ttw 


lease.  Berg  bad  the  right,  for  his  own  pur- 
poses, of  i^tliig  Hie  mtlre  tract  to  nursery 
stodc,  except  Qiat  be  Aould  rat  encroach 
upon  tb»  apide  trees  closer  tban  tliree  feet. 
The  nae  of  the  water  upon  the  land  was  abso- 
Intely  essenttal  to  any  practical  attempt  to 
carry  out  the  provlaltms  of  the  lease.  With- 
out the  watCT  the  purpose  could  not  be  ac- 
complished. While  the  language  used  is  not 
as  spedflc  as  it  could  have  been,  it  is  yet 
quite  suffident  to  mi^,  the  intention  of  the 
parties  evident.  TbB  lease  transferred  to 
Berg  the  right  to  use  the  water  as  therein 
Bpedfled.  Xbe  leaser  for  the  period  of  time 
covered  by  it,  opmted  as  an  assUpinient  of 
the  water  right,  as  tbereln  provided.  In  S 
Kinney,  Irrie^tlfnk  and  Water  BlShts  ^  Bd.) 
8  1484,  It  is  said: 

"So,  again,  where  a  tract  of  land  Is  conveyed, 
'with  the  water  right  appurtenant  thereto,'  or 
a  similar  expression  used  in  the  deed,  and  the 
shares  of  stock  representing  the'  water  right 
were  not  assigned  to  the  purchaser,  such  a  con- 
veyance must  be  deemed  in  law  an  assignment, 
and  the  purchaser  can  compel  a  transfer  of  the 
stock  and  delivery  to  him  of  all  water  which  was 
actually  appurtenant  to  the  land  at  the  time 
of  the  transfer." 

[4]  The  water  as  appurtenant  to  the  land, 
having  passed  to  Berg  by  virtue  of  the  lease, 
established  his  privity  and,  as  a  result,  his 
right  to  maintain  the  action.  In  Booth  v. 
Chapman,  69  Cai.  149,  the  defendant  had 
agreed  t»  sell  to  the  plaintiff  20  acres  of  land 
with  the  water  right  appurtenant  The  wa- 
ter right  had  been  purchased  by  Chapman 
from  an  Incorporated  Irrigation  ditch  com- 
pany. The  plaintiff,  not  receiving  the  amount 
of  water  which  he  claimed  he  was  entitled  to, 
brou^t  an  actlcm  against  his  vendor.  The 
court  there  held  Chat  the  action  could  not  be 
maintained,  but  should  have  been  brought 
against  the  corporation  wlilch  onttroUed  the 
water.   It  was  said: 

"The  contract  was  delivered  to  the  p>laintiff, 
and  by  virtue  of  it  he  took  and  stiU  retains  pos- 
session of  the  land,  and,  as  we  construe  the  con- 
tract, be  became  therebv  invested  with  the  water 
right  appurtenant  to  the  land.  If  so,  be  mast 
look  to  the  corporation  which  controls  the  water 
for  the  pro  rata  -.^hace  belonging  to  said  lot  It 
does  not  anywhere  appear  ia  the  record  that  the 
defendant  ever  agreed  to  deliver  any  water  to 
the  plaintiS;  and  the  court  did  not  so 
find.   •  • 

As  Boatalnlng  the  contention  that  Berg  can- 
not maintain  the  actI(Hi,  the  authorities  cited 
by  the  defendant  which  most  nearly  ap- 
proach the  question  will  here  be  considered. 
They  are  Knowles  v.  Leggett,  7  Colo.  App. 
265,  43  Pac  154;  Barstow  Irr.  Co.  v.  Cleg- 
hon  (Tex.  Civ,  App.)  93  S.  W.  1023;  First 
Nat  Bank  v.  Hastings,  7  Colo.  App.  129,  42 
Pac,  691 ;  Oligarchy  Ditch  Co.  v.  Farm  Inv. 
Co..  40  Colo.  291,  88  Pac.  443  ;  3  Farnham, 
waters  and  Water  Rights,  p.  2001 ;  George 
V.  Roblson,  23  Utah,  79,  63  Pac.  819. 

In  both  the  Knowles  and  Barstow  Cases, 
the  courts  were  considering  leases  where  the 
owner  of  land  had  undertaken  to  furnish  the 
tmant  with  a  certain  amount  of  water.  In 
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neltber  case  was  it  attempted  In  the  lease  to 
transfer  tbe  water  rlgbt  to  the  lessee.  There 
Is  an  obvious  distinction  between  a  contract 
whereby  the  landlord  undertakes  to  fumlah 
water  to  his  tenant  and  a  contract  whereby 
he  attempts  to  transfer  the  right  to  the  water 
itself  to  the  tenant,  as  in  the  present  case. 

In  the  First  National  Bank  and  Oligarchy 
Ditch  Oo.  Cases  there  will  be  found  language 
snstalnlng  the  defendant's  contention.  But 
in  neither  case  was  It  necessary,  in  deciding 
the  cause  then  bef()re  the  court,  to  pass  upon 
the  question.  In  tbe  Bank  Case  there  stood, 
in  the  name  of  one  Dickson,  stock  upon  the 
books  of  the  ditch  company.  The  bank 
brought  suit  and  attached  tlie  stock.  Prior 
to  this  time  the  land,  on  which  the  water  tbp- 
resented  by  the  stock  was  used,  had  been  sold 
and  transferred  by  IMckson  to  a  third  person. 
Construing  a  statute  then  in  force  In  the 
state  of  Colorado,  It  was  held  that  an  at- 
tacMng  creditor  was  not  required  to  look 
beyond  the  books  of  the  corporation  to  deter- 
mine who  owned  the  BtofA,  In  the  Oligarchy 
Ditch  Co.  Case  there  were  two  corporations, 
one  known  as  Oligarchy  DUxb.  Company, 
which  was  the  owner  of  a  ditch  with  an  ap- 
propriation of  water  attached  thereto;  Oie 
other  was  the  Ollgarcby  Extension  Ditch 
Company.  The  latter  corporation  owned  no 
water  rUsbt  and  was  organized  solely  as  a 
conduit  company.  The  stock  in  tbe  ex  tension 
company  did  not  represent  independent  wa- 
ter rights,  but  only  the  right  to  carry  water 
obtained  from  the  Oligarchy  Ditch  Company. 
It  was  held  tliat  a  deed  conveying  the  land, 
together  with  all  the  rights  to  use  water  for 
irrigating  the  premises,  did  not  Include  stock 
In  the  extension  company.  This  company 
owning  no  water  right,  but  being  only  a  car^ 
rylng  company,  it  Is  plain  that  the  right  to 
have  water  carried  which  tbe  stock  represent- 
ed would  not  pass  as  appurtenant  to  the  land. 
There  would  seem  to  be  a  distinction  between 
stock  in  a  ditch  company  which  represented 
the  right  to  the  water  which  had  been  appro- 
priated and  owned  by  tbe  company,  and 
stock  In  a  corporation  which  owned  no  wa- 
ter rights,  and  only  carried  water  for  its 
members  which  they  owned  evidenced  by  cer- 
tificates of  stock  in  another  corporation. 

Faruham  on  Water  and  Water  Bights,  su- 
pra, states  tbe  doctrine  broadly  that  water 
represented  by  shares  of  stock  cannot  be  said 
to  be  appurtenant  to  laod.  In  support  of 
this  statement  tbe  case  of  George  v.  Bobl- 
son,  supra,  only  Is  cited.  An  examination  of 
that  case  will  disclose  that  It  does  not  sup- 
port the  declaration  of  tbe  text-writer. 
There  the  question  arose  between  tbe  vendor 
and  the  vendee  of  land.  Tbe  veodee  claimed 
the  right  to  water  as  appurtenant  under  tbe 
covenant  of  warranty.  Nowhere  In  the  deed 
was  there  any  express  reference  to  water 
rights  or  water  for  Irrigation  or  other  pur^ 
poses.  It  was  held  tliat  the  rigbt  to  the  wa- 
ter did  not  pass  under  the  warranty.  Had 


the  right  to  tlie  water  beax  exprteeHs  men* 
tloned  or  referred  to  in  the  deed,  as  It  was 
In  the  Berg  lease,  the  court  there  recognized 
that  the  rule  would  have  been  different  wben 

it  said: 

"From  an  examination  of  tbe  evidence,  the 
coDciuaion  is  irresistible  that  the  water  rights  in 
question  were  treated  by  the  owners  as  personal 
property,  constitated  no  part  of  the  realty,  and. 
not  being  expressly  mentioned  or  referred  to  io 
the  deed,  were  not  conveyed  with  the  land,  and 
that  there  is  no  proof  that  warranted  the  court 
in  finding  that  the  water  was  appurtenant  to 
the  land,  or  that  tbe  water  rights  were  included 
in  the  warranty." 

But  even  If  it  were  conceded  that  the  an- 
thoritles  Just  reviewed  do  support  tbe  de- 
fendant's contention,  we  yet  think  the  rule 
stated  by  Weil,  supra,  is  founded  upon  the 
better  reason  and  In  its  practical  operations 
would  be  more  just  end  equitable.  To  cause 
arid  lands  to  become  valuable  for  agricul- 
tural purposes,  water-is  absolutely  essentlaL 
The  doctrine  which  makes  it  a  question  of 
fact  whether  the  water  right  Is  appurtenant 
to  tbe  land  and  whether  it  passes  by  a  lease 
or  other  conveyance  seems  to  ua  sound. 

[B]  Some  datm  is  made  that  tbe  cor|:ora- 
tlon  cannot  be  held  liable  because  the  stock 
still  stood  upon  Its  books  in  the  name  of 
Preble.  But  this  objection  Is  not  well  found- 
ed. Prior  to  the  time  of  the  lease  from 
Steward  to  Berg,  the  company  bad  recog- 
nized tbe  right  of  Steward  in  furnishing  him 
water  which  was  represented  by  the  certifi- 
cates. As  to  Berg,  tbe  officers  and  represen- 
tatives of  tbe  corporation  at  no  time  refused 
to  furnish  him  water  because  the  stock  bad 
not  been  transferred  upon  the  books  of  the 
corporation.  There  was  no  dispute  between 
them  and  him  as  to  the  amount  of  water  to 
which  be  was  entitled.  Had  the  officers  of  the 
fompany  refused  to  furnish  him  water  until 
tbe  stock  had  been  transferred  upon  the  books 
of  the  company,  a  different  quesdon  would 
be  presented,  upon  which  we  now  express  no 
opinion. 

[I]  II.  It  is  argued  that  a  corporation  or- 
ganized for  the  purpose  of  furnishing  water 
to  Its  stockholders  Is  not  liable  even  to  the 
stockholders  on  the  ground  of  negligen'ce,  and 
therefore  It  would  not  be  liable  at  tbe  suit  of 
a  traant  It  must  be  admitted  that,  if  the 
corporation  would  not  l>e  liable  to  Its  stock- 
holders, a  tenant  of  a  stockholder  would 
stand  in  no  more  advantageous  relation.  Lit- 
tle space  need  be  devoted  to  tbe  discussion  of 
this  question.  One  of  the  purposes  of  the 
corporation  set  out  In  its  articles  was  "to  con- 
struct, maintain  and  operate  a  canal  to  carry 
water  for  Irrigation  and  domestic  puriioses 
•  •  *  to  lands  owned  by  its  stockhold- 
ers." By  tbe  by-Iftws  It  was  provided  that 
one  of  the  purposes  for  wbidi  the  annual  wa- 
ter rental  was  charged  was  to  meet  tbe  main- 
tenance and  operation  of  tbe  canal  The  rule 
Is  that,  where  e  corporation  Is  on^anlzed  for 
the  purpose  of  supplytag  water  to  Its  atocfc- 
boldraa^  It  is  Its  duty  to  ecevclie  muonaUr 
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care  in  wnintAiyiing  tbe  ditch  In  pn^r  i«palr 
and  to  see  that  each  Btockholder  receives  his 
proportionate  share  of  the  water.  Falling  In 
tills  duty,  the  coxporatton  Is  guilty  ot  negli- 
gence,  and  may  be  compelled  to  respond  In 
damages  at  the  suit  of  a  stockholder.  O'Con- 
nor T.  North  Truckee  EUtch  Co.,  17  Ner. 
245,  80  Paa  882;  Rocky  Ford,  etc.,  Co.  t. 
Simpson,  5  Colo.  App.  30,  SO  Pac  638.  In 
the  O'Connor  Case,  speaking  npm  this  ques- 
tion. It  vas  said: 

"The  stated  objects  of  the  corporation,  as  ex- 
pressed in  the  certiScate  and  tbe  Btipulations  in 
the  deed,  clearly  define  the  duties  imposed  upon 
the  corporation.  By  the  terms  and  conditions 
thereof  the  corporation  is  bound  to  keep  the 
main  ditch  supplied  with  water,  and  to  regulate 
and  divide  Its  use  among  the  several  stockholders 
in  accordance  with  their  respective  interests; 
and  it  most  necessarily  follow  that,  for  any  De- 
lect or  failure  to  properly  discharge  its  duty  m 
this  respec^  it  would  be  liable  to  the  stockhold- 
er, who  is  injured  thereby,  to  the  extent  of  the 
damages  suffered  by  him." 

[7]  III.  It  is  next  claimed  that  the  eTl- 
dence  does  not  show  Diligence;  The  trial 
court  found  that  the  defendant  was  charge- 
able with  negligence  In  two  respects:  First 
that  it  failed  to  properly  care  for  Its  canal 
during  the  fall  of  1909  and  the  following 
winter  and  spring,  that  this  uegUgHOce  con- 
sisted in  ODiitUng  to  clean  the  canal  so  that 
it  would  carry  the  quantity  of  water  that 
It  was  intended  to  carry,  and  that,  by  reason 
of  this  negllgrace,  the  plaintiff  did  not  re- 
ceive the  water  as  early  in  tbe  spring  as  It 
was  needed  and  as  it  was  the  duty  of  the 
defendant  to  furnish  It;  and,  second,  that 
the  defendant  did  not  supply  the  plaintiff 
with  his  proportionate  share  of  tbe  water 
that  came  down  the  ditch,  but  permitted 
other  Btockholders,  occni^g  lands  further 
up  the  dltdi.  to  take  a  greater  portion  of  the 
water  than  they  were  entitled  to,  that  by 
reason  of  ttils  n^llgraioe  the  plalntUT  lost 
a  Ini^  portion  of  his  nurseir  stock. 

Tbe  trial  Judge  filed  in  the  case  a  written 
ot^nlon.  Speaking  on  the  question  of  negli- 
gence he  therein  said: 

"The  teBlitnony  of  the  officers  in  charge  of  the 
company  during  the  spring  of  1910  shows  a  clear 
case  of  negligence  of  a  very  pronounced  kind. 
Very  little  effort  was  made  to  clean  out  any  part 
of  the  ditch  during  the  fail  of  1909  after  the 
time  when  it  had  a  right  to  shut  off  the  water 
for  the  purpose  of  cleaning  out  and  making  re- 
pairs. No  repair  work  seems  to  have  been  done 
during  the  winter.  It  w»8  all  put  off  until  the 
spring,  and  then  the  directors  seem  to  have  tak- 
en tbeir  time  aboat  ererythlng.  They  turned 
the  water  on  when  it  suited  tbeir  pleasure,  and 
shut  it  off  to  make  repairs  which  might  have 
been  made  before,  showing  an  utter  disregard  for 
tbe  rights  of  the  patrons  of  the  company.  No 
shortage  of  water  Is  claimed ;  no  serious  breaks 
in  the  ditch,  causing  unavoidable  delays;  in 
fact,  no  substantial  reason  is  shown  why  water 
should  not  have  been  delivered  by  tbe  first  of 
April,  and  delivered  with  reasonable  continuity 
throughout  the  entire  season  sufficient  to  have 
prevented  the  loss  sustained  by  the  plaintiff." 

The  Tlews  of  the  trial  Judge,  as  expressed 
in  the  findings  of  fact  and  In  the  written 
opinion,  are  abundantly  sustained  by  the  eri- 


denoa  It  would  imnecewaiUy  prolong  UUs 
opinion  and  serre  no  useful  purpose  to  re- 
view the  testimony  vffoa  this  question. 

[I]  IV.  The  defendant  in  its  brief  pro- 
claims Tigorously  against  tbe  amount  of  the 
Jndgmmt  But  this  invective  ovnlooks  the 
evidence  In  the  leowd.  The  plalntUTs  evl- 
Aeace  shows  tlie  value  oi  the  nursery  stock  In 
Its  condition  at  the  time  of  its  loss  by  reason 
of  the  failure  to  rectfve  water.  The  defend- 
ant offered  no  directly  controverting  evidence. 
The  proper  measure  of  damages  for  the  loss 
of  a  growing  crop  is  the  value  at  tbe  crop 
at  tbe  time  of  tbe  loss.  This  value  may  be 
arrived  at  dther  by  evidence  showing  the 
reasonable  value  ot  the  crop  upon  the  land 
at  the  time,  or  tiie  mai^et  value  at  the  time 
of  maturity,  lees  the  cost  of  tilling,  harvest- 
ing, and  marketing.  Sbotwell  v.  Dodge,  6 
Wash.  SS7,  86  Pac.  254;  Fohnnan  v.  In- 
terior Warehouse  Co.,  64  Wash.  109, 116  Paa 
666,  37  L.  R  A.  (N.  S.)  89. 

[fl  The  defendant  offered  evldeooe  tmdlng 
to  show  the  inadaptability  of  the  land  for  the 
purpose  of  producing  nursery  stock.  The 
trial  court  after  the  conclusion  of  tbe  trial, 
as  already  stated,  viewed  the  land.  Tbe 
plaintiff  la  prosecuting  a  cross-appeal  claim- 
ing that  the  court  erred  in  not  making  tbe 
award  of  damages  suffldentiy  large.  It  is 
true  that  the  evidence  In  the  record  would 
have  sustained  a  larger  verdict  bad  the  cause 
been  tried  to  a  jury  and  such  a  verdict  re- 
turned. This,  however,  would  not  be  a  reason 
(or  our  disturbing  tbe  Ju^pnent  of  the  trial 
court 

Both  parties  having  appealed,  and  neither 
having  prevailed,  no  costs  will  be  allowed 
In  this  court 

^e  judgment  will  be  affirmed. 

SLIiIS,  GOSB.  MOBaiS.  and  PABKBB» 
JJ.,  omcur. 

CHADWICE,  J,  I  dissent  from  the  hold- 
ing of  the  majority.  Lack  of  time,  owing  to 
the  change  to  be  made  In  the  personnel  of 
this  court  within  tbe  next  few  days,  prevents 
me  from  elaborating  my  views  or  going  into 
the  authorities.  It  will  be  enough  to  say 
that, this  action  Is  brought  against  a  mutual 
ditch  company  not  organized  for  profits,  of 
which  Steward  was  a  member.  Upon  the 
theory  of  the  majority,  he  is  as  guilty  of  neg- 
ligence  as  any  other  member  of  tbe  company, 
and  could  not  maintain  en  action  in  bis  own 
behalf  Berg  stands  in  his  shoes  and  con 
claim  no  greater  r^t  against  the  company 
than  Steward  could  claim.  Furthermore,  a 
mutual  ditch  company  should  not  be  held  to 
answer  for  the  torts  of  one  or  more  of  its 
members.  To  do  so  would  charge  tbe  inno- 
cent as  well  as  the  guilty  and  put  upon  the 
innocent  the  burden  of  keeping  a  private 
contract  made  by  one  of  the  co-owners  sud 
In  which  they  had  no  interest  whatever. 

In  ocmsnltatlMi  I  aaked  tiie  majority  to 
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ten  me^  m  to  state  in  the  oplnloii,  how  tbe 
SoAgnaat  In  tlils  case  could  be  executed. 
The  qnestlou  was  not  answered,  nor  has  It 
been  answered  in  the  oi^nion.  Hie  answer  to 
that  question  famishes  the  key  to  the  whole 
snperstTDCtnre  of  this  oasa  As  It  now  stands, 
plaintiff  has  a  judgment  which,  in  my  opin- 
ion, is  a  paper  jn<tement  wldc3i  cannot  be 
enforced  by  taking  the  property  or  money 
oS  the  unoffoidlns  memb^s^  ^ey  owed 
Berg  no  contract  dn^  and  no  implied  duty, 
and  the  water,  which  thc^  bad  bought  and 
paid  for.  Is  as  essential  to  the  tillage  of  their 
land  as  it  was  to  the  land  leased  by  Steward 
to  Berg.  Surely  no  court  wUl  erer  hold  that 
the  Judgment  can  be  executed  by  a  sale  of 
the  dltdi  property.  If  it  aihould.  thm  may 
the  propCT^  of  the  innocent  and  unoffending 
be  taken  at  wlU,  and  Justice  wiU  be  a  name 
without  Bubetance. 

OEOW,  a  J.,  and  rUIiLBRTON  and 
MOUNT.  JJ.,  concur  in  what  is  said  by 
OHADWIOE,  J. 


CLARKB  V.  YUKON  INV.  CO.  et  aL 
(No.  12153.) 

(Supreme  Court  of  WBshington.    Jon.  11, 
19  IS.) 

1.  Landloed  and  Tenant  (5  1B0*>— Bbpaibs 
— Liability  op  Landloed. 

*  In  the  absence  of  a  corenant  to  repair  or 
to  keep  the  property  in  condition  for  intended 
use.  there  le  no  fiabuity  upon  tbe  lessor  to  do  m. 

[Ed.  Note.— For  other  caaes,  see  Landlord  and 
Tenant.  Cent.  Dig.  §f  536,  B38,  644-M8,  658, 
656 ;  Dec.  Dig.  §  150.*] 

2.  Landlord  and  Tenant  (8  ItSO*)— Rxpaiks 
—  LiABiLiTT  OF  Landlord  —  ALTBaATioNB 

RBQUIBED  BT  STATtTTE  —  "OWHEB  0»  HO- 
TXL." 

Laws  of  1909,  p.  43,  reffuIatinR  bulldinga 
used  for  hotels,  section  11  (Rem.  &  Bal.  Code,  | 
6040)  of  which  imposes  a  penalty  upon  every 
owner,  manager,  agent,  or  person  in  charge  of  a 
hotel  for  failure  to  comply  with  the  act,  does 
not  require  the  owner  of  a  building,  leased  for 
a  long  term  to  a  tenant  who  Is  conducting  a 
hotel  oD  the  premises,  under  a  lease  which  did 
not  require  the  owner  to  make  repairs  or  equip 
the  building  for  such  purpose,  to  pay  for  the 
Installation  of  a  fire  escape,  as  required  by  the 
city  under  ^e  authority  of  that  act;  the  term 
"owner  of  the  hotel"  referring  to  the  owner  of 
the  hotel  business  and  not  to  the  owner  of  the 
building  in  which  it  was  conducted. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  SS  536,  538,  544-548.  665, 
500;  Dec.  Dig.  S  150.*] 

Departmmt  1.  Appeal  from  Superior 
Court,  King  County;  B.  B.  Albertson,  Judge. 

Action  to  foreclose  a  mechanics'  11^  by  H. 
M.  Clarke  against  the  Yukon  Investment 
Company,  the  Purcell  InTestment  Company, 
and  others,  in  which  the  Purcell  Investment 
Coiupnny  and  others  filed  a  cross-complaint 
asking  that  tbe  cost  of  the  improvements  be 
charged  solely  to  tbe  Yukon  Company.  From 
a  Judgment  for  the  plaintitr  against  both 
defendants,  and  for  the  Purcell  Company 
against  the  Xnkon  Gonq>any,  the  Tuk<m 


Company  appeals,  and  the  other  defendants 
eater  crass-appe^  Ju^ment  against  Uie 
Yukon  Investment  Oompany  reversed  and 
remanded,  wflli  InatmctfonB  to  dismiss  as  to 
it;  and  Judgment  against  tlie  other  defend- 
ants affirmed. 

Bansman,  Kelleha,  Oldham  &  Goodale,  of 
Seattle,  for  appellants.  Hughes,  McSflcken* 
Dovell  &  Hamsey,  Gay  &  Eelleran,  and  Wal- 
ter B.  Beals,  all  of  Seattle,  for  respondent. 

OHADWICK,  J.  The  Yukon  Investment 
Company  is  the  owner  of  a  certain  brick 
building  In  the  dty  of  Seattle,  known  as  tbe 
Tourist  Hotel  property.  The  Purcell  In- 
vestment Company  held  the  premises  under 
a  long-term  lease.  The  lease  omtalned  tlie 
following  provisions: 

"Lessee  agrees  to  keep  said  premises  In  good 
repair,  and  to  make  all  necnsary  repairs  of 
whatever  nature  to  said  premises.  ♦  •  • 
That  It  is  the  understanding  and  intent  of  the 
parties  hereto  that  said  lessor  shall  not  be  re- 
qaired  to  expend  any  rotmey  on  said  premises 
during  the  term  of  this  lease,  except  for  taxes, 
general  and  special.  •  •  •  That  lessee  •  •  • 
shall  not  suffer  or  permit  therein  any  violation 
of  any  of  the  laws  of  the  state  of  Washington, 
or  of  any  of  the  ordinances  of  the  city  of  .Se- 
attle. *  *  *  It  is  provided  that  all  such  al- 
terations are  to  be  paad  for  by  the  tenant" 

After  the  lease  had  run  for  about  two 
years,  the  city  of  Seattle,  tlirongh  its  proiier 
ag^its,  uotifled  the  Yukon  Investment  Com- 
pany that  it  would  be  necessary  to  Install 
an  additional  fire  escape.  The  company  re- 
plied that  the  property  waa  held  under  a 
long-term  lease  and  disclaimed  liability. 
Whereupon  the  dty  notified  the  Purrall  In- 
vestment Company.  The  agent  of  the  Pur- 
cell Company  had  certain  negotiations  with 
the  Yukon  Company,  Otit  of  which,  as  it  ia 
alleged  In  die  pleadings,  a  contract  to  pay 
for  tbe  fire  escape  arose,  and  that  it  there- 
after acted  only  as  the  agent  of  the  Yukon 
Company.  In  any  event,  Purcell  negotiated 
witb  plaintiff  for  the  Installation  of  a  Arc 
escape,  accepUng  the  proposal  to  do  so  in 
writing  as  follows; 

"June  28,  1913. 
"Tbe  H.  M.  Oarke  Iron  ft  Wire  Works,  1926- 
29  Western  Avenue,  Seattle,  Washington — 
Gentlemen :  Confirming  our  telephone  conver- 
sation of  this  date,  we  accept  your  proposal  of 
the  24th  insL,  to  build  and  install  the  fire  es- 
cape and  balconies  on  the  Tourist  Hotel  Bldg., 
cor.  Occidental  Ave.  and  Main  street,  for  the 
sum  of  nine  hundred  forty-eight  and  no/100 
dollars  ($948.00),  same  to  be  In  accorduiee  with 
drawings  furnished  and  In  compliance  with  dty 
ordinances. 

"YouiB  very  truly, 

"Purcell  Investment  Company. 

"By  P.  F.  PorceU." 

We  agree  with  the  trial  Judge  that  there 
was  hardly  a  pretense  of  sustaining  this  the- 
ory of  the  case  upon  the  trial.  Certainly 
tbe  Purcell  Company  did  not  maintain  the 
burden  of  proof,  and  we  shall  not  review  the 
testimony  but  proceed  at  once  to  discuss  the 
l^al  phases  of  the  case. 
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[11  In  the  absence  of  a  ooremuit  to  mike 
zepelra  or  to  ise^  tbe  pic^erty  In  ptapa. 
condition  tor  the  nees  Intended,  there  is  no 
UtbUity  on  the  part  of  the  leeaor  to  do  ea 
It  has  been  so  held,  by  na  In  Howard  t. 
Waehlngton  Water  Power  Go^  75  Wash. 
3M  Paa  927;  Mesher  t.  Osborne,  76  Wash. 
430,  184  Paa  1082,  48  L.  B.  A.  (N.  &)  817; 
JdmstoQ  T.  Mldiols,  145  Pac.  417. 

[t]  The  Tnkon  Company  lutlsts  0iat  it  is 
not  Uable  (a)  under  the  eiipEcss  terms  of 
tlie  lease;  and  (b)  by  a  fair  constnictl<m  of 
tile  whole  act  (chapter  28,  Laws  1808)  It  is 
erldent  that  the  zi^lslatare  Intended  it  to 
apply  only  to  an  owner  who  Is  in  possession 
and  who  is  conducting  a  hotel  business,  and 
the  conclnslOQ  is  compelled  that  all  of  the 
burdens  of  tbe  act  should  be  borne  by  tbe 
business.  Counsel  dte  McManamon  t.  To- 
blason,  75  Wash.  46,  134  Pac.  524;  Bockwell 
T,  Eller^'  Music  House,  67  Wash.  478,  122 
Pac.  12,  38  L.  R.  A.  (N.  S.)  894;  Hayton  t. 
Seattle,  B.  &  M.  Co.,  66  Wash.  248,  119  Pac. 
739,  37  U  R.  A.  (N.  S.)  432. 

This  court  has  held  that  where  premises 
are  let  under  general  terms,  no  restrictions 
being  put  upon  the  use,  the  lessee  having  tbe 
privilege  to  use  them  for  all  lawful  purposes, 
the  landlord  is  not  bonud  to  meet  a  burden 
imposed  by  a  statute  or  an  ordinance, 
whether  that  burden  be  in  the  form  of 
money  expended  to  meet  tbe  demands  of  the 
sovereignty  or  whether  the  use  to  which  the 
property  Is  put  is  impaired  or  destroyed  in 
virtue  of  the  statute  or  ordinance.  Ttie  the- 
ory being  that  one  who  leases  property  with- 
out restriction  as  to  use  takes  under  an 
implied  obligation  to  meet  every  expense  In- 
cident to  tbe  nse  to  which  it  may  be  put, 
whether  induced  by  considerations  of  con- 
venience or  profit,  or  whether  compelled  by 
superior  authority.  If  it  were  not  so,  a  land- 
lord might  be  called  upon  to  meet  the  cost 
of  fire  escapes.  If  the  lessee  decided  to  open 
a  rooming  house.  If  that  use  proved  un- 
profitable, the  tenant  might  use  the  prop- 
erty as  a  theater  or  picture  show,  and  the 
landlord  would  be  compelled  to  provide  such 
additional  exits  and  escapes  as  the  statutes 
and  ordinances  require,  or,  that  venture  fail- 
ing, he  might  be  called  upon  to  meet  tbe  ex- 
poises  of  adapting  the  premises  to  the  re- 
quirements of  a  restaurant,  if  the  lessee  will- 
ed to  engage  In  it 

In  the  Hayton  Case  it  was  held  that  a 
permission  to  use  the  property  leased  for 
saloon  purposes  did  not  restrict  the  use  of 
the  premises  for  other  lawful  purposes,  and 
a  retirement  from  that  business  under  com* 
pDbdon  of  the  local  option  law  did  not  tez^ 
minate  the  lease.  The  gOTeming  principle 
(t.  e.,  a  landlord  will  not  be  held  to  meet 
the  harden  ct  an  ezwdse  of  the  police 
power)  wonld  seem  to  apply  here. 

In  the  Rockwell  Case  t3iere  was  no  restric- 
tion upon  the  use  of  the  demised  premises. 
It  was  Bllc«ed  'that  the  property  had  been 
14SP^-40 


used  tot  paVUe  shows  and  entCTtafaments; 
that  the  lessor  knew  that  the  property  had 
been  leased  for  the  purpose  of  carrying  on 
a  moTliv  picture  Show;  that  the  Irasee  did 
not  know  and  the  lessor  did  not  disclose  to 
him  that  the  premises  could  not  be  so  used 
or  be  used  for  the  nse  of  audiences  for  any 
purpose  "until  an  exit  tor  escape  In  case  of 
fire"  had  been  made  In  tbe  bnUdlng.  It  was 
agreed  In  the  lease  that  llie  lessee  should 
make  repairs  and  permanent  improvemaits. 
The  lessor  refused  to  make  the  exit  at  its 
own  expense  when  notified  by  the  chief  of 
the  fire  department  to  do  so.  An  action  was 
brought  as  for  an  abandonment  of  the  lease 
by  tbe  lessor.  We  held: 

That  the  "use  of  tbe  premises  was  not  limited 
bv  the  terms  of  tbe  lease ;  that  tbe  lease  is  com- 
plete in  itself;  that  the  respondents  did  not 
engage  to  make  any  repairs  or  improvements 
upon  the  premises;  that  the  appellant  did  en- 
gage to  make  certain  improvements;  that  botik 
parties  were  bound  to  take  notice  of  the  police 
regulations  of  the  dty  where  the  subject-matter 
of  the  contract  was  situated;  that  there  is  no 
averment  that  the  respondent  misled  tbe  appel- 
lant, or  that  it  refused  to  permit  him  to  oon- 
struct  the  exit  upon  the  wall  of  tbe  building 
without  the  terms  of  tbe  lease;  that,  upon  tbe 
caDcellation  or  surrender  of  the  lease,  tbe  ap- 
pellant was  obligated  to  pay  all  rent  that  had 
accrued  by  the  terms  of  the  lease ;  and  that  the 
complaint,  when  read  with  tbe  lease,  shows  no 
breach  of  any  of  its  terms  or  of  any  legal  duty 
upon  the  part  of  tbe  respondent." 

The  logic  of  this  decision  is  that  parties 
may  make  any  lawful  contract,  and,  in  the 
absence  of  a  stipulation  specifically  covering 
the  disputed  right,  the  contract  Is  made  sub- 
ject to  and  with  implied  knowledge  of  police 
regulations,  present  and  prospective,  which 
may  affect  the  use  of  the  property  while  sub- 
ject to  the  tenancy. 

Tbe  McManamon  Case  rests  upon  the  same 
principle.  There  the  buildii^  was  by  apt 
terms  let  for  hotel  purposes  and  such  busi- 
ness as  is  generally  incident  to  tbp  hotel 
business.  It  could  not  be  used  for  any  other 
business  without  the  written  consent  of  the 
lessor,  There,  as-  here,  the  agency  of  the 
state,  exercising  Its  police  power,  made  cer^ 
tain  donands  in  the  Interest  of  the  safety 
of  guests  and  patrons.  Here  we  have  an 
order  to  taatall  an  additional  Are  escape; 
there  tlie  order  was  to  provide  ventilation  in 
certain  of  the  bednxmis,  whl<di,  if  complied 
with,  required  dkanges  and  alterations,  per^ 
manent  improvements  considering-  the  nse  to 
which  the  lessor  had  restricted  the  use  of 
the  building.  It  was  held  upon  tlie  ground 
of  insufBdency  of  the  evidence  that  a  re- 
covery fbr  the  expense  of  the  alteraticms  and 
improvements  could  not  be  had.  It  may  be 
said  arguendo  tiiat  a  recovery  should  have 
been  allowed  irreaquectlTe  of  the  contaict  If 
the  theory  of  the  Pnrcell  Company  Is  a  cor- 
rect conception  of  tbe  law,  for  the  Improve- 
ment was  of  a  permanent  character,  not 
within  the  contemplation  of  the  parties,  ex- 
cept as  the  law  charged  them  with  notice  of 
possible  safesuards  In  aid  of  patrons  of  the 
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hotd.  Hie  McManamoD  Gase  Is  an  apt  an- 
thmity  to  aostaln  onr  reaeonlng  that,  t^UOo 
there  may  be  a  contract  liability  for  Im- 
provements, no  sach  liability  aiisea  under 
the  statute  where  tiie  Improvement  Is  com- 
pelled by  pQbUc  authority  as  an  Incident  to 
the  use  to  which  a  tenant  pnts  the  property. 

Counsel  for  ttie  Pnrcell  Company  have 
dted  many  cases.  Zelblg  v.  FfeUEer  Chem- 
ical Co.,  ISO  Mo.  App.  482,  131  S.  W.  131, 
being  a  fair  type  of  all  of  them,  to  auBtaln 
Its  contentlui  that  where  a  statute  Is  In 
terms  similar  to  RenL  &  Bal.  Code,  i  0040, 
which  la,  "every  owner,  manager,  agent,  or 
poson  In  charge  of  a  hotel  who  shall  fall 
to  comply  with  any  of  the  provisions  of" 
the  law  shall  be  guilty  of  a  misdemeanor, 
pnts  the  burden  of  providing  and  paying  for 
any  Improvement  which  becomes  a  perma- 
nent part  of  the  structure  upon  the  owner 
of  the  property.  The  whole  contention  of 
the  PurceU  Company  1b  stated  in  the  Zelblg 
Gase: 

*****  As  between  the  owner  and  the  lea- 
see, aside  from  any  contract,  the  obllKation  of 
tbe  law  is  not  Idoitical  with  that  which  obtaini 
with  reference  to  tbe  public  For  in  such  cir- 
cumstances the  duty  of  constructing  the  fire 
escape  rests  primarily  upon  the  owner  of  the 
property.  *  *  *  It  is  true,  as  a  general  prop- 
osition, that  by  the  common  law  ^e  burden  of 
r^^airs  on  the  demised  premises  rests  upon  the 
tenant,  and,  unless  he  covenants  to  do  bo,  the 
landlord  is  not  required  to  construct  appurte- 
nances nor  repair  the  premises  after  having 
placed  them  in  the  possession  of  the  lessee. 
*  *  *  But  to  this  general  rule  there  is  a 
well-established  exception  which  obtains  with 
respect  to  tbe  construction  of  such  permanent 
improvements  or  fixtures  as  fire  escapes,  where 
the  duty  is  enjoined  by  a  positive  statute,  as 
here.  *  *  *  It  thus  appears  that,  as  between 
the  plaintiff  owner  and  the  defendant  lessee, 
the  obligation  to  construct  the  fire  escape  pri- 
marily obtains  against  tbe  owner  of  the  prop- 
erty, and  no  recovery  may  be  had  against  the 
defendant  on  account  thereof,  unless  it  cove- 
nanted to  do  so.  The  mere  fact  that  defendant 
leased  the  premises  for  business  purposes,  with 
knowledge  that  tbe  fire  escape  which  the  law 
required  had  not  been  constructed,  will  not  im- 
ply a  covenant  to  the  effect  that  it  should  as- 
sume tbe  burden  suggested,  for  implied  cove- 
nants in  leases  are  such  onl^  as  the  law  raises 
from  the  relation  of  the  parties  or  from  the  use 
of  certain  terms  in  establishing  that  relation." 

Other  cases  relied  on  ere  McAJpln  t.  Pow- 
ell, 70  N.  T.  126,  26  Am.  Bep.  555;  Willy  v. 
MuUedy,  78  N.  Y.  310,  34  Am.  Bep.  536; 
Landgraf  v.  Kuh,  188  111.  484,  59  N.  E.  501 ; 
Johnson  v.  Snow.  201  Mo.  450,  100  S.  W.  5 ; 
Carrlgan  v.  StiUwell,  97  Me.  247.  54  Atl.  389, 
61  L.  B.  A.  163 ;  Arms  v.  Ayer,  192  Ul.  601,  61 
N.  B.  861,  68  L.  B.  A.  277,  85  Am.  St  Rep. 
35T. 

Tbe  Zelblg  Case  as  w^  as  the  Arms  Case 
fell  under  a  statute  which  required  the  own- 
er or  lessee  of  all  buildings  having  a  height 
of  three  or  more  stories,  and  used  for  busi- 
ness purposes,  to  provide  outside  fire  escapes. 
It  Is  distinguished  because  the  statute  makes 
a  fire  escape  a  component  part  of  and  pre- 
sumptively a  benefit  to  a  structure^  irrespec- 
tive of  particular  use. 


The  McAlpln  Case  and  the  Willy  Case  were 
decided  under  an  act  chartering  the  city  of 
Brooklyn.  It  provided  that  any  dwelling 
bouse  of  more  than  two  stories  In  height  and 
any  building  of  moie  than  two  stories  In 
he^ht,  when  occupied  as  a  hot^  boarding 
or  losing  houBBi  factory,  mill,  offices,  manu- 
factory, or  workshops,  shall  be  provided  with 
fire  escapes,  etc. 

The  Landgraf  Case  was  also  a  case  under 
a  statute  providing  that  "all  buildings  In  liie 
state  which  are  more  ttian  fonr  stories,  etc.," 
shall  be  provided  with  fire  escapes.  Owners, 
trustees,  lessees,  and  occupants  were  made 
answerable  to  the  law. 

In  the  Carrlgan  Case  the  controlling  stat- 
ute was  comprehensive.  It  required  fire  es- 
capes to  be  put  upon  "every  building  upon 
which  any  trade,  mannfactore,  or  businesa 
Is  carried  on,"  etc. 

Unless  tliese  cases  fit  ow  statute,  they  can- 
not be  held  to  be  controlling,  for  admittedly 
there  Is  no  common-law  liaUlity.  Landsraf 
V.  Kuh,  supra;  Pauley  v.  Lantern  Co.,  X31 
N.  Y.  90.  29  N.  a  909, 16  L.  B.  A.  1«4;  Jones 
V.  Granite  Miliar  126  Mass.  84,  SO  Aql  Bep. 
661. 

Chapter  29,  Laws  1900,  is  made  by  its  terms 
applicable  to  a  business  and  not  to  any  or  all 
buildings.   The  title  of  Qm  act  is: 

"An  act  relating  to  hotels,  inns  and  public 
lodging  houses,  creating  the  office  of  state  hotel 
inspector,  and  providing  penalties  for  the  vio- 
lation thereof,  and  m^Hny  an  appn^riatlon 
therefor." 

It  provides  for  fire  escapes,  rope  escapes, 
fire  extinguishers,  gongs,  a  sufficient  supply 
of  bedding  and  towels,  the  dumping  of  ashes, 
for  disinfection  and  fumigation  after  conta- 
gious diseases,  for  sanitation  and  sanitary 
plumbing,  for  Inspection,  and,  following  a 
failure  to  obsove  the  demands  of  the  law. 
provides: 

"Sec.  17.  Any  owner,  manager,  agent  or  per- 
son in  charge  of  a  hotel  who  shall  obstruct  or 
hinder  an  inspector  in  tbe  proper  discharge  of 
his  duties  under  this  act,  or  who  shall  refuse 
or  neglect  to  pay  the  fee  for  Inspection  pre- 
scribed herein  shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  fined  not 
less  than  ten  dollars  (SIO.OO)  nor  more  than  one 
hundred  (flOO.OO)  dollars  or  sball  be  impris- 
oned in  the  county  jail  for  not  less  than  ten 
days,  nor  more  than  three  months  or  both." 

This  section,  when  taken  In  connection  with 
the  other  sections  of  the  act,  must  mean  the 
owner  of  the  hotel  business  and  not  the  own- 
er of  the  building,  for  surely  the  lessor  would 
not  be  punished  for  falling  to  properly  plumb 
a  building  or  to  famish  fire  extinguishers, 
gongs,  or  rope  fire  escapes  to  meet  the  neces- 
sities of  tbe  lessee's  business. 

The  distinction  between  tbe  cases  relied 
on  and  the  one  at  bar  Is  noticed  In  Lee  v. 
Smith,  42  Ohio  St.  458,  51  Am.  Rep.  839, 
where,  under  a  statute  inovldlng  that  "any 
owner,  or  agent  for  owner  of  any  factory, 
workshop,  tenement  house,  inn  or  public 
house  it  such  factory,  wortuhop,  tenement 
house.  Inn  or  public  bouse  be  more  than  two 
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stcnleB  Ught  to  inorUto  *****  a  fire 
escape.  It  was  beld: 
**The  owner  of  a  baildiDS  and  the  owner  of  a 

factory  which  is  conducted  in  the  buiiding  ma? 
be  different  persons,  and,  wlien  this  is  bo,  the 
owner  of  the  factory,  and  not  the  owner  in  re- 
mainder or  reveniim  ixt  the  bnildlnK,  is  the  per- 
son on  whom  the  statute  imposes  the  duty. 
*  *  *  Again,  in  the  absence  of  all  legislation 
on  the  subject,  the  common  law.  founded  on 
principlfli  of  right  and  jastlce,  implies,  from 
the  reJatioo  of  master  and  serrant,  a  duty  on 
the  former  to  provide  reasonable  means  for  the 
safety  of  the  latter.  Bence  it  is  more  reason- 
able to  infer  that  the  Leeislatare  Intended  to 
impoee  the  duty  required  by  this  statute  npou 
the  owner  of  the  factory,  who  assumes  the  rela- 
tion of  tnastcr  to  those  employed  therein,  and 
for  whose  safety  the  doty  imposed  by  this  stat- 
ute is  enjoined,  than  to  hold  that  it  was  intend- 
ed to  impose  the  duty  npon  the  owner  in  fee  of 
the  factory  building,  who  may  not  sustain  any 
relation  to  the  employes  in  the  factory  from 
which  the  duty  to  proride  for  their  safety  coatd 
be  implied,  and  who  may  not  evoa  know  that 
hia  building  la  bdng  used  aa  a  factory  or 
workshop." 

We  aesnme  tbat  the  mine  rule  would  ap- 
ply as  between  iimkeeper  and  gtiest 

To  the  same  effect  Is  Schott  t.  Harvey,  105 
Pa.  222,  61  Am.  Rep.  201 : 

"A  number  of  authorities  were  cited  showing 
the  constructloo  which  has  been  placed  upon 
the  word  'owner*  both  by  the  Iiefrislature  and 
the  courts.  But  the  meaning  of  the  word  de- 
pends in  a  peat  measure  upon  the  subject- 
matter  to  which  it  is  applied,  and,  as  it  Is  used 
in  each  of  the  instances  cited  in  an  entirely 
different  connection,  they  throw  scarcely  a 
Simmering  of  light  upon  the  question.  The 
term  'owner'  is  undouotedly  broad  enough  to 
coTer  either  view  of  the  case.  A  tenant  for 
years,  a  tenant  for  life,  and  a  remainderman 
in  fee  is  each  an  owner.  So  there  may  be  a 
legal  and  an  equitable  estate.  The  trustee  and 
the  cestui  que  trust  are  both  owners.  When, 
therefore,  the  Legislatare  used  a  term  of  such 
varied  meaning,  we  most  presume  they  intended 
such  an  owner  as  is  in  the  possession  and  oe- 
cupancy  of  the  premises,  who  has  the  immedi- 
ate dominion  and  control  bver  it,  and  the  man- 
ner of  whose  use  of  it  makes  a  fire  escape  nec- 
essary. Had  the  owner  in  fee  been  intended, 
it  was  easy  to  .have  said  so.  This  view  meets 
an  the  requirements  of  the  act  It  places  the 
reepODsibiUty  where  it  properly  belongs,  npon 
the  person  In  the  possession  and  occupancy  of 
the  property  as  owner  for  the  time  being,  and 
the  nature  of  whose  business  renders  the  erec- 
tion of  fire  escapes  necessary  to  protect  the 
lives  ot  his  employes." 

HilB  case  was  followed  In  Keely  v.  O'Con- 
ner,  100  Pa.  821,  where  it  was  said : 

"The  aet  of  1870  is  certainly  a  highly  penal 
statute.  It  impcees  a  duty  unknown  to  the 
common  law,  and  cannot  be  extended  by  impli- 
cation to  parties  who  do  not  clearly  come  with- 
in  its  terms.  The  authorities  which  have  been 
dted  arc  ceaes  Involving  common-law  llahUittes, 
and  we  do  not  think  they  have  application 
here." 

In  all  of  the  cases  veiled  on  the  lessor  was 
held  because  the  law  ctaarsed  the  Improve- 
ment asalnst  the  bulldinEi  Irfei^ective  of 
the  character  of  the  business  or  because  it 
was  of  a  certain  height,  while  with  us  the 
additional  fire  escape  is  reaulred  under  a 
special  statute  and  only  In  consequence  of 
the  particular  business  in  which  the  lessee 


may  engage  and  In  wbldi  the  lessor  has  no 

iDterest 

Our  oondoslon  seems  to  us  to  be  sustained 
by  the  better  reason.  In  the  case  at  bar  the 
lessee  took  the  property  caveat  emptor.  It 
knew  that  In  the  exerdse  of  its  contract  the 
state  or  municipality  might  from  time  to 
time  make  demands  in  the  interest  of  safety, 
and  which  might  involve  expense.  The  law 
rests  upon  the  theory  of  benefit  to  property 
or  busInesB.  It  cannot  be  assmned  tbat  the 
improvement  will  be  of  benefit  or  cue  to  the 
lessor  at  the  npiratlon  of  the  lease  la  1821. 
Shifting  trade  centers,  more  engaging  offers 
of  rent  from  mercantile  establishments, 
warehousemen,  and  wholesalers,  might  make 
the  premises  no  longer  adaptable  for  hotel 
purposes,  thus  rendering  the  additional  flre 
escape  no  longer  a  neces^ty  nnder  any  law 
or  any  ordinance  at  the  citr*  We  would  tbiax 
have  the  utterly  onoontemplated  result— a 
landlord  meeting  an  expense  for  an  Improve- 
ment beneficial  and  necessary  only  to  his 
lessee,  and  from  whldi  be  would  reap  no  ben- 
efit or  advantage  now  or  hereafter. 

A  Judgment  has  been  heretofore  entered 
afflmdng  the  Judgment  of  the  court  below  as 
to  the  Purcell  Investment  Company.  The 
Judgment  of  the  lower  court  as  to  the  Tokon 
Investment  Gompany  la  reversed,  and  the 
case  Is  remanded,  with  Instructions  to  dismiss 
88  to  it 

CROW,  O.  J.,  and  GOSB,  MORRIS,  and 
PARKER,  JJ.,  concur. 


MALLOBT  et  al  T.  CITY  OF  OLTMPIA. 
(No.  12348^ 
(Supreme  Court  of  Washington.  Jan.  11,  lAlS.) 

1.  JWGMXMT    (S    589*)— BA»— POBM    OF  AC- 
TION. 

Judgment  in  an  action  upon  an  express 
contract  will  not  bar  an  action  upon  quantum 
meruit 

[Ed.  Note.— For  other  cases,  see  Judgmmt, 
Cent.  Dig.  H  1062-1065,  UOO^  UOl;  Dee.  Dig. 
1 589.*] 

2.  JUDOWEST   (J  634*)  —  OOItCLUSIVBNESS  — 

How  Detebmiked. 

In  determining  whether  the  judgment  In  a 
former  action  Is  conclusive,  the  court  must  look 
to  the  character  of  the  action,  the  issue  joined, 
and  the  judgment  entered. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  S  1150;  Dec.  Dig.  |  631.*] 

3.  JUDOHIENT  (t  688*)  —  OOKOLUSmniBS  — 

"Res  Judicata." 

An  action  on  an  express  contract  in  which 
defendant  city  tendered  the  issues  that  the  con- 
tract had  not  been  performed  according  to  its 
terms,  and  that  it  had  a  rieht  thereunder  to  take 
the  work  over,  if  it  decided  it  was  not  being 
properly  done,  and  finish  it  at  the  cost  of  the 
contractor,  in  which  there  was  no  finding  as  to 
the  amount  due  on  the  contract,  and  in  which, 
without  passing  on  the  controversy  as  to  the 
amount  due  for  labor  and  material  actually  fur- 
nished, the  court  entered  a  judfnneot  of  dis- 
missal on  the  gronnd  that  plaintiff  therein  bad 
been  guilty  of  fraud,  and  tliat  his  willful  aban- 
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donment  of  the  contract  was  a  bar  to  a  judg- 
meat  on  tbe  express  contract,  waa  not  a  bar 
to  plaintiff's  subsequent  action  on  a  quantum 
meruit  wherein  It  waa  not  denied  that  be  fur- 
nished labor  and  material  to  a  municipal  Im- 
provement ;  since  the  merits  either  upon  express 
or  implied  contract  were  not  passed  upon  with- 
in tbe  definition  of  "res  judicata"  as  a  matter 
adjudged,  a  thing  Judicially  acted  upon  or  de- 
cided, a  thing  or  matter  settled  b;  judicial  deci- 
sion, a  fact  or  question  which  was  actually  and 
directly  in  issue  in  a  former  suit,  and  there 
judiciaily  acted  upon  and  determined  by  a  do- 
mestic court  of  competent  jurisdiction. 

[Ekl  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  SI  1062-106S,  1100,  1101 ;  Dec  Dig. 
1  689.* 

For  other  definitions,  see  Words  and  Phraaes, 
First  and  Second  Series,  Res  Adjudicata.] 

4.  JODQUENT  ({  670*)— BaK— TSST— iCVIDBNOS, 
Such  former  judgment,  tested  by,  whether 
tbe  same  evidence  would  have  maintained  both 
actions,  was  not  a  bar  to  the  subsequent  action, 
since  in  tbe  first  action  it  was  incumbent  upon 
plaintiff  to  prove  the  execution  of  its  contract 
and  to  testify  tbat  the  work  had  been  performed, 
making  a  prima  facie  case,  and  Incumbent  on 
defendant  to  show  that  the  work  bad  not  been 
done  to  its  satisfaction,  and  that  a  judgment  for 
the  contract  price  would  be  offset  under  the 
terms  of  the  contract  by  cost  to  the  city  of  per- 
formance according  to  the  contract,  while  in 
the  subsequent  action  the  plaintiff,  showing  that 
he  had  furnished  materials  and  labor  which  the 
city  had  used  without  paying  its  reasonable 
Talue,  made  out  a  prima  faille  caae,  regardless 
of  the  terms  of  the  contract. 

[Ed.  Note.— For  other  caaes,  see  Judgment, 
Cent.  Dig.  H  1028-1034.  1036-1040,  1042-1046, 
1165;  Dec  Dig.  {  670.*] 

6.  MUNICrPAI.  COaPOBATIONB  (S  374*)— CON- 
TUCrr  FOB  IHPBOVIIISNTS— ABAHDomOUVF— 
LZABIZJTT  on  QUAITTVH  HKBUIT. 

Where  a  contractor  for  a  municipal  im- 
provement, after  substantial  performance  and 
the  furnishing  of  labor  and  material  of  ralue, 
abandoned  the  contract,  the  city  could  not  retain 
the  benefits  without  liabfU^  upon  a  quantum 
meruit  to  the  contractor's  silent  partner,  who 
furnished  the  money  for  the  work,  and  who  him- 
self was  guilty  of  no  wrong. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporationa,  Cent.  Dig.  If  OOD,  810;  Dec  Dig. 
I  S74.*J 

6.  HUKIOIPAL  COBPOBATIONB  374*)— CON- 
1BACT  FOB  iHPBOTBHXmS  — RBCOVEBT  FOB 
SnBSTANTIAL  PebFOBHANCX. 

In  an  action  by  a  contractor  for  a  munici- 
pal improvement  to  recover  on  a  quantum  mer- 
uit, tbe  city  could  not  urge  that  the  contractor, 
having  abandoned  the  express  contract,  could 
not  recover  for  substantial  performance,  without 
relying  on  the  contract,  nor  could  the  cl^  be 
allowed  to  retain  labor  and  property  by  repudi- 
ating Its  own  express  contract  to  pay  for  the 
woifc  necessary  to  conform  to  the  plans  and 
charge  it  against  the  contractor ;  and,  tbe  equi- 
ties being  equal,  the  law  should  prevail,  entitling 
the  contractor  to  recover  tbe  reasonable  value 
of  his  labor  and  materials. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  806.  810;  Dec  Dig. 
I  374.«1 

Department  X.  Appeal  from  Superior 
Conrt,  Thurston  County;  B.  B.  Albertson, 
Jndg& 

Action  by  Henry  Mallory  and  another 
against  the  City  of  Olympla.  Judgment  for 
defendant,  and  plaintiffs  appeal.  Reversed, 
with  dlrectiona. 


REPORTER  (Wash. 

Tn^  ft  Sturderant  and  O^omafl  M.  Tance^ 
all  of  Olynq^,  for  appelluita.  George  B. 
Blg^w  and  Frank  C.  Owlngs,  botti  of  Olym- 
pla, for  respondent 

CHADWICK,  J.  This  action  was  begun  by 
appellants  after  this  court  had  rendered  a 
Judgment  adverse  to  an^ellant  Hallory.  76 
Wash.  246, 134  Pac  914. 

FUdntlffs  seek  to  recow  ttie  reasonable 
ralue  of  labor  performed  and  material  tar- 
nished to  a  local  Improvement  district  in  the 
dty  of  Olympla  popolarty  known  as  the 
Swantown  slough.  The  case  reported  in  76 
Wash,  was  a  proceeding  in  mandamus- 
Plaintiff  Mallory  prosecuted  that  case  In  bis 
own  name.  The  record  shows,  and  It  Is  ad- 
mitted by  all  sides,  that  Martin  was  a  silent 
partner,  and  that  he  has  met  tbe  burden  of 
flnaocing  the  contract  which  Mallory  assum- 
ed to  carry  out  The  city  has  made  substan- 
tially, the  same  answer  In  this  case  as  It 
made  in  the  mandamus  case.  When  this 
case  came  on  for  hearing  it  was  stipulated 
that  the  pleadings  and  testimony  taken  In 
the  former  case  might  be  Introduced  as  evi- 
dence, whereupon  counsel  for  the  city  moved 
for  a  judgment  upon  the  ground  that  the 
former  judgment  waa  res  Judicata  of  all 
claims  and  demands  that  might  be  made  by 
the  plaintiffs.  The  court  was  of  that  opin- 
ion and  a  judgment  dismissing  the  action 
was  entered. 

[1]  It  Is  not  disputed  that  an  action  pros- 
ecuted ui>on  an  express  contract  will  not 
bar  an  action  upon  quantum  meruit  Thay- 
er V.  Harblcan,  70  Wash.  278,  126  Pac.  625; 
Egbers  V.  Fischer  et  aL,  73  Wash.  SOS,  131 
Pac.  1128:  Bnddrees  v.  Schafer,  12  Wash. 
310.  41  Pac  43.  mils  upon  the  theory  tbat  a 
party  1b  not  pat  to  the  haxard  of  invoking 
every  possible  remedy  when  seeking  redress, 
nor  suffer  dismissal  without  remedy  because 
he  has  Invoked  one  which  cannot  be  sustain- 
ed In  law.  16  Gyc.  262. 

[2, 3}  In  determining  whether  the  plain* 
tiffs  are  concluded  by  the  former  action,  we 
most  look  to  the  character  ttie  action,  the 
Issue  Joined,  and  the  Judgment  entered. 
Stripped  of  all  verUage  and  fine  distinctions^ 
and  treating  the  mandamos  proceeding  as  a 
civil  action  undw  the  statute  (State  ex  rA. 
Brown  T.  McQuade,  S6  Wash.  679,  T9  Pac; 
207),  the  former  proceeding  was  an  action 
upon  an  express  contract  to  which  Oie  dty 
tendered  two  isanes:  First,  llutt  tbe  con- 
trad:  had  not  been  performed  according  to 
Its  terms;  and,  second,  that  under  the  terms 
of  the  contract  the  dty  had  a  right  to  take 
the  work  over  at  any  time  it  might  dedde 
tbat  it  was  not  being  done  properly,  and 
finish  It  at  the  cost  of  the  contrador  and  his 
bondsmen.  When  the  case  came  on  for  trial 
the  court  made  no  findings,  nor  were  any 
Invited,  as  to  tbe  amonnt  due  on  the  contract 
and  the  amonnt  that  might  be  properly  set 
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off  against  the  contract  price,  but  entered 
a  judgment  boldli^  ttiat  BfaUmy  bad  been 
guilty  of  ftand,  and  ^t  he  bad  abandoned 
bis  contract  For  them  reaacmB,  and  these 
alone,  the  action  was  dismissed.  Ttut  real 
ctHitroveray,  so  far  as  an  laBoe  was  tendered 
touching  the  amount  due  for  labor  m  ma- 
terial honestly  and  actually  fumlsbed,  was 
not  passed  upon  by  the  court  Res  Judicata 
Is,  "a  matter  adjudged,  a  thing  Judicially 
acted  upon  or  decided,  a  thing  or  matter  set- 
tled by  Judicial  decision."  34  Cyc.  1666.  "A 
fact  or  question  which  was  actually  and  di- 
rectly In  issue  In  a  former  suit  and  was 
there  Judicially  passed  upon  and  determined 
by  a  domestic  court  of  competent  Jurisdic- 
tion."  23  Cyc.  121B. 

Can  It  be  said  that  anything  that  is  urged 
in  this  case  was  settled  or  decided  by  the 
court  in  the  other  case?  The  only  possible 
theory  that  can  be  advanced  against  the 
right  of  appellants  to  maintain  this  action 
Is  that  the  Judgment  Is  conclnsive  to  all 
things  decided  or  which  mlgbt  bave  be^  de- 
cided in  the  former  case.  We  bare  shown 
that  the  real  Issue  between  the  parties  was 
not  decided,  nor  can  it  be  held  that  it  might 
have  been  decided.  The  plea  of  abandon- 
ment was  in  the  nature  of  a  plea  In  bar. 
When  the  court  found  that  there  had  been 
an  express  contract,  and  that  It  bad  been 
willfully  abandoned,  the  legal  conclusion  fol- 
lowed that  a  recovery  could  not  be  bad  up- 
on the  express  contract;  therefore  the  ques- 
tion of  quantum  meruit  could  not  have  been 
decided  In  the  former  action.  The  city  asked 
no  findings  upon  its  present  theory  of  the 
case,  but  were  content  with  all  that  the  law 
gave  them— a  Judgment  of  dismissal.  Tb» 
merits  of  the  case  either  upon  express  con- 
tnxt  or  implied  contract  were  not  "Judi- 
cially passed  up(m  and  determined."  Conse- 
quently, It  cannot  be  said  that  the  merit  of 
the  case  and  any  possible  issue  Joined  inher- 
ed In  the  Judgment  because  it  might  have 
been  passed  on.  Our  decision  upon  the  ap- 
peal In  the  former  case  is  drawn  upon  the 
tbeoiy  tibat  the  finding  of  abandonment  was 
a  bar  to  a  Judgment  upon  an  express  con- 
tract  We  there  said: 

"When,  therefore,  the  appellant  persisted  In 
followtnfc  bis  own  plan  and  iraoring  that  of  the 
dty  ca^neer,  he  m  law  willfully  and  frandn- 
lently  violated  hia  contract,  and  cannot  make  it 
the  basis  for  now  insisting  that  the  city  make 
blm  the  parmenta  BpedRed  to  be  paid  hiia  upon 
the  completitm  of  the  contract" 

We  can  find  nothing  In  the  law  or  In  the 
record  In  this  case  that  would  bar  an  in- 
quiry or  prevent  a  recovery  npon  an  action 
tor  quantum  meruit  It  Is  not  denied  that 
tfae  appellants  furnished  labor  and  material 
of  great  value  to  the  improremoit  district 
and  wtdch  it  Is  using  in  the  ezendse  of  Its 
public  ioncttona.  It  may  be  admitted  that 
the  has  not  received  that  for  wfal<^  it 
contraoted.  but  It  ha»  reo^ved  that  which 
•by  tile  exerdae  of  Its  privllegea  iwdar  the 


omtiact  It  baa  nmda  to  conform  to  Ita  de- 
manda  and  for  which  It  should  pay  a  som 
equal  to  Its  reasonable  worth  and  value. 

In  detormintng  whether  the  former  Judg- 
ment Is  res  Judicata,  we  are  not  limited  to  an 
Inspection  of  the  judgment  alone,  for  the 
parties  have  saved  all  legal  questions  as  to 
the  power  of  a  court  to  go  beyond  the  Judg- 
ment by  stipulating  that  we  may  consider  the 
pleadings  as  well  as  the  judgment  In  the 
former  case.  The  words,  "The  plaintiff  will- 
fully abandoned  bis  work  under  said  con- 
tract, and  wholly  failed  to  complete  said 
contract  in  accordance  with  the  plans  and 
specifications  and  to  the  satisfaction  of  the 
city  engineer,"  ctHisldered  In  the  light  of  the 
pleadings,  makes  It  plain  that  the  Issue  be- 
fore the  court  was  whether  or  not  the  con- 
tract had  been  completed  according  to  the 
plan.  The  contractor  said  It  bad.  The  en- 
gineer said  It  bad  not  We  have  no  right 
to  say,  nor  had  the  court  in  tbe  former  case, 
under  the  pleadings,  the  right  to  say,  that 
there  was  a  willful  abandonment  There  was 
a  dispute  as  to  whether  the  work  had  been 
completed,  and  nothing  more.  A  fault  In 
this  case  from  tbe  b^^lnnlng  has  been  that 
upon  the  bearing  It  appeared  by  the  testi- 
mony of  the  city  engineer  that  Mallory  had 
offered  him  a  sum  of  money  If  be  would  ap- 
prove the  work.  From  this  an  Inference  of 
fraud  has  been  drawn  and  allowed  to  run 
through  the  whole  case,  whereas.  If  it  is 
true  in  fact,  It  occurred  aftw  the  work  had 
been  done,  and  Is  evidentiary  mattw  going 
only  to  the  credibility  at  the  witness.  Wheth- 
er the  contract  ma.  In  fact,  performed  ac- 
cording to  the  plans  and  spedflcattoiui  Is  a 
matter  entirely  separate  and  apart 

{4]  In  Buddreas  Schafsr,  siQMni,  It  la 
said: 

"To  determine  whether  a  former  Jadinnent  is 
a  bar  to  a  subsequent  action,  it  is  necessary  to 
inquire  whether  the  same  evidence  would  have 
maintained  both  of  such  actions." 

It  Is  unnecessary  to  multiply  authorities. 
This  principle  Is  laid  down  by  every  text- 
writer  and  sustained  by  all  authority.  It  Is 
tbe  primary  test  of  res  Judicata.  Let  us  ap- 
ply It 

In  the  first  case  It  was  Incumbent  upon 
plaintiff  to  prove  the  execution  oC  his  con- 
tract and  to  testify  that  bis  work  had  been 
performed.  This  made  prima  fade  case. 
Defendant  on  the  other  hand,  must  prove 
that  the  work  had  not  been  done  to  tbe  satis- 
faction of  tbe  dty,  and  bad  been  completed 
at  a  certain  cost  and  damage  to  the  dty, 
so  that  a  judgment  for  the  contract  price 
would  be  offset  under  the  terms  of  the  con- 
tract by  tbe  cost  to  the  dty  of  making  the 
work  consistent  with  the  plana  and  specifi- 
cations. The  value  of  tbe  goods  and  tbe 
labor  that  went  into  the  work  were  not  ma- 
terial to  the  issue. 

In  this  case,  applying  the  same  test  the 
terms  and  conditions,  the  time  and  manner 
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of  payment,  and  all  details  of  the  contract 
are  Immat^lal.  Wbra  iflalntUfa  aliov  that 
tbey  bave  furnished  materials  and  labor 
wblcb  the  dty  haa  put  to  Its  oses  and  bas 
not  paid  ito  reasonable  value,  tbey  have  made 
out  a  prima  fbcle  casa  Neither  doea  the 
defense  rest  In  contract,  but  would  go  only 
to  the  value  of  the  labor  and  material,  leas 
the  damages  ahd  expenditures  the  dtr  had 
been  put  to  In  adaptins  that  labor  and  nut- 
terial  to  Its  final  use. 

[S]  This  court  has  endeavored  to  hold  mu- 
nlcipalltles  to  the  same  standard  of  right 
and  wrong  that  the  law  Imposes  upon  In- 
dlvlduala.  Franklin  County  v.  Carstens,  68 
Wash.  176,  122  Pac  9D9;  Cfdlseum  Invest- 
ment Oa  V.  King  Comity,  72  Wash.  687,  131 
Pac.  245 ;  State  ex  rel,  Maddaugh  v.  BiUer, 
74  Wash.  649,  134  Pac.  4S2 ;  Ettor  v.  Taco- 
ma.  77  Wash.  274,  137  Paa  820. 

In  Oreen  v.  Okanogan  County,  60  Wash. 
309,  111  Pac.  226, 114  Pac.  457,  it  was  sought 
to  enjoin  the  execution  at  a  contract  on  the 
ground  that  it  had  not  been  let  in  accord- 
ance with  the  requirements  of  the  statute. 
The  court  found  that  the  controlling  stat- 
utes were,  In  fact,  violated,  and  that  the 
contract  was  void.  Certainly  a  contract  sub- 
stantially performed,  although  held  to  be 
abandoned,  stands  upon  no  lower  plane  than 
a  vfAA  ctmtract.  Tet,  notwithstanding,  we 
said: 

"This  court  has  adopted  the  more  equitable 
doctrine  of  allowing  the  parties,  where  the  con- 
tract, if  entered  into  in  conformitr  with  the 
atatutee,  would  not  have  been  unlawful,  to  re- 
tain from  the  moneys  received  by  them  a  sum 
equivalent  to  the  reasonable  value  of  the  prop- 
erty the  county  acquires  and  retains  in  virtue  of 
the  execQtion  of  the  void  contract.  *  *  *  So 
In  this  case,  since  the  county  has  accepted  and 
made  nae  of  the  bridge,  It  is  liable  to  the  build- 
ers tar  its  reasonable  value." 

We  take  it  that  the  trial  Judge  rested  his 
Judgment  upon  the  case  of  Hawkins  v.  Re- 
ber,  142  Pac.  432.  In  that  case  It  Is  granted 
that  a  termer  suit  upon  an  express  contract 
is  not  a  bar  to  a  second  suit  upon  quantum 
meruit  for  the  same  services  when  it  takes 
different  evidence  to  establish  it  It  was 
held  that  die  case  did  not  fall  within  the 
rule.  The  former  Judgment  was  held  to  be 
res  Judicata  because  the  controversy  turn- 
ed on  a  question  of  fact  whether  there  had 
been  a  mutual  and  voluntary  settlement  of 
all  differences  and  disputes  between  the 
parties.  The  court  held  in  the  first  case  that 
there  had  been,  and  the  effect  of  onr  hold- 
ing was  that  a  party  could  not  relltlgate  a 
question  of  fact  which  had  been  judicially 
passed  upon  and  determined  by  casting  his 
pleadings  In  a  new  habit,  whereas  in  this 
case  no  question  of  fact  has  been  determined 
other  than  the  tact  of  abandcmment,  from 
whidi  the  court  drew  the  le^I  conclusion 
that  the  acdcm  should  be  dtsmtsaed.  Appel- 
lants are  bound  to  accept  that  Judgment,  but 
they  are  not  precluded  under  the  authorities 
and  the  fundamental  ifflnclples  of  the  law 
fftun  aAlng  m  oonrt  ct  oompetent  Jurlsdic- 


BBPOBTEB  (Wash. 

tion  to  try  the  merit  of  the  case  presented. 
It  may  be  that  BfaUory  did  all  tbat  1b  claim- 
ed, that  he  did  not  follow  the  dlreetl<»i8  of 
the  dty  engineer  as  tbey  were  given  from 
day  to  day,  and  tbat  be  off^ed  a  bribe  to 
the  dty  engineer  if  ha  would  approve  the 
work,  but  it  ill  becomes  a  dty  to  appeal  to 
that  fact  to  Justify  a  taking  of  that  for 
whidi  it  la  rendering  no  recompoise  to  the 
one  whose  money  has  gone  to  pay  for  the 
improvement  and  who  is  Innocent  of  all 
wrong.  Sucii  a  course  is  not  Justified  by 
reference  to  any  provision  of  the  contract, 
nor  can  It  be  sustained  by  reference  to  any 
prlndple  of  the  oommon  law  or  equity.  It 
should  not  be  urged  by  man  <a  munldpali- 
ty,  nor  should  It  be  fadomted  in  a  court  of 
law. 

[I]  It  Ik  jfurther  contended  that,  the  conrC 
having  found  that  the  idalntiff  abandoned 
his  contract,  the  plaintiffs  cannot  recover 
upon  the  theory  of  substantial  performance. 
Many  authorltlea  are  dted  to  sustain  this 
rul^  and  it  may  be  that  no  cases  can  be 
found  where  the  doctrine  of  substantial  com- 
pliance  has  been  applied  where  there  was 
an  intentional  and  fraudulent  failure  to  com- 
ply with  the  terms  ot  the  contract.  The  fault 
In  this  reasoning  is  that  plalntias  are  not 
seeking  to  recover  upon  the  theory  ot  a  8id>- 
Btantial  performance  of  a  contract  or  upon 
a  contract  at  all.  As  I  have  shown,  there 
was  no  real  question  of  abandonment  In  the 
full  sense  of  tbat  word,  but  a  question  of 
whether  the  work  had  been  performed.  But, 
granting  tbat  there  was  on  abandonment, 
and  that  the  city  can  raise  the  question  of 
substantial  performance,  It  is  in  no  better 
position.  We  must  look  to  the  record  in 
this  case  for  the  premise  to  sustain  the  ap- 
licable  law,  and  when  we  do  we  find  this 
case  Is  distinguished  from  all  the  cases  re- 
lied on  by  counsel  as  well  as  the  ultimate 
holding  in  Mortimer  v.  Dirks,  57  Wash.  402, 
107  Pac.  184.  If  there  had  been  no  contract, 
or  If  the  contract  were  silent  as  to  the  pro- 
cedure in  the  event  of  a  dispute  over  the 
fact  of  performance,  we  could  admit  that 
there  could  be  no  recovery  where  the  con- 
tractor bad  been  guilty  of  fraud  in  the  prose- 
cution of  his  work  or  had  abandoned  his 
contract.  The  city  cannot  plead  or  urge 
In  this  court  the  doctrine  of  substantial  per- 
formance without  pleading  and  relying  on 
Qie  contract 

The  court  in  the  case  of  Mortimer  v. 
Dirks,  says  of  the  rule  allowing  a  recovery 
where  the  contract  has  been  substantially 
performed : 

"But  sucli  a  rule,  being  founded  in  equity,  ii 
for  the  benefit  of  those  who  do  equity,  and  it 
cannot  tie  invoked  by  those  who  willfully  and 
intentionally  violate  and  breach  their  contracts." 

The  contract  of  the  dty  to  pay  for  the 
work  necessary  to  make  it  cmiform  to  its 
idea  €t  the  plans  and  charge  it  against  the 
cmtractor  and  his  bcmdameu  is  aa  sacred 
and  binding  as  was  the  contract  of  the  odd- 
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tracts  to  do  the  work  aooordlng  to  llie  plazifl 
mud  spedflcattom.  In  the  Mortimer  Case  the 
oqnltleB  were  upon  one  slda  In  this  caw 
there  are  equlUes  iQHm  both  sides.  The 
eaalttes  are  equal,  and  the  law  should  pre- 
vail. The  clt7  shoald  not  be  allowed  to  take 
Ub(^  and  property  upon  the  theory  of  moral 
wrong  practiced  by  the  contractor  while  It 
la  repudiating  an  express  contract  to  do  the 
work  In  its  own  way  and  diarge  tiie  cost, 
and  no  more,  against  the  contract  price,  or, 
If  this  action  prevails,  against  the  reason- 
able Talne  of  the  labor  and  material. 

The  Judgment  of  the  Iowa  court  should  be 
reversed,  with  Instmctlons  to  take  testimony 
as  to  the  reiuonable  value  of  the  labor  and 
'»wty*a^,  subject  to  all  lawful  offsets,  so  that 
an  assessment  can  be  made  against  the  im- 
prerement  dlatjlct  according  to  benaflts  to 
pay  the  amount  due. 

OBOW,  a  J.,  and  OOSD  and  PABKBS, 
JJ.,  concoT, 


UAX/yNVSY  T.  MALONBY.    (No.  12U8.) 
(Supreme  Conrt  of  WashiDSton.   Jan.  27,  1915.) 

1.  DiTOBCB    (I  87*)— Gbounds— Dbsbbtioh— 
RnQDisms. 

To  warrant  divorce  for  desertion,  there 
mnat  have  been  k  voluntary  abandonment  of 
one  Bpoaae  by  the  other  withoat  conseot,  Jas- 
ti&ea^on,  or  intentioQ  to  retoni,  and  rach 
abandonment  moat  continae  for  at  least  a  year. 

[Ed.  Note.— For  oUier  eases,  see  Divorce,  Oent. 
Dir.  IS  27, 107-134,  18&-138;  Dee.  Dig.  i  37.*] 

2.  DrvoR^B  (t  87*)— Abandonhbht— BraiTSAL 
TO  Return. 

A  wife  will  not  be  deemed  guilty  of  aban- 
donment, wbo,  being  justified  in  separating  from 
her  husband  by  reason  of  his  conduct  with  an- 
ottier  woman,  thereafter  refuses  to  listen  to  his 
overtures  Cpr  a  recouclliation,  when  such  over- 
tures were  made  In  bod  faith,  merely  i&  an  at- 
tempt to  put  her  in  the  wrong. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  n  27,  107-134, 136-138;  Dec.  Dig.  S  37.*] 

S.  DiVOECB  (S  34*)— INCOHPATIBIUTT— FAUI.T. 

OF  HusBANi>— Rights  or  Wira. 

That  a  husband  and  wife  bad  hopelessly 
drifted  apart  ie  no  ground  for  granting  a  di- 
vorce at  hia  instance,  where  the  separation  ia 
due  wholly  to  bia  own  wrongdoing. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  H  104,  105 ;  Dec.  Dig.  S  34.*] 

D^HLrtment  1.  Appeal  from  Superior  Court, 
King  County;  Boyd  J.  Tallman,  Judge. 

Action  by  M.  T,  Maloney  against  Louise 
L.  Maloney  for  divorce.  From  a  decree  for 
defendant,  plaintiff  appeals.  Affirmed. 

Daniel  Landon  and  Oay  ft  Kelleran,  all  of 
Seattle,  for  ap[>ellanL  Arthur  E.  OrlflBn  and 
Arthur  B.  Oriffln,  both  of  Seattle,  tor  re- 
qxndent 

CROW,  J.  This  is  an  action  tor  divorce, 
me  plalntifl,  |C  T.  Maloney,  alleged  Uiat  he 
and  the  dtfinidant,  Loolse  L.  Mahm^,  were 
married  in  1882;  ttiat  three  children  were 
bom  to  the  marriage,  two,  a  son  and  a 


dau^tor,  now  ot  the  age  of  majorl^,  and 
the  third,  a  son,  now  about  16  years  of  age; 
that  plaintiff  and  detOndant  have  lived  ae- 
rate and  apart  fOr  more  Hian  one  year  last 
past;  that  defendant  abandmed  plaintiff 
without  cause;  and  that  th«re  is  an  lnoom> 
patibiUty  of  temperament  between  the  par^ 
ties.  Defendant,  answering,  admitted  that 
she  and  plaintiff  had  lived  apart  for  more 
tiian  one  year,  but  doiled  that  aba  had  aban- 
doned plalntUE.  For  affirmative  answer  die 
alleged  that,  for  more  tiian  tiuee  years  last 
past,  plaintiff  had  wrongfoUy  abandoned 
her;  that  he  bad  refused  to  provide  for  her; 
that  he  had  refused  to  support  her  children; 
and  that  she  has  no  property  or  means  of 
support  The  relief  for  which  abe  prays  is 
that  the  appellant  be  required  to  pay  her 
f 75  per  month  for  the  maintenance  of  her- 
self and  children,  and  that  she  recover  a 
reastxiable  attorney  fee  and  costs.  The  trial 
court  found  that  the  defendant  had  not 
abandoned  plaintiff,  but  that  for  more  than 
three  years  last  past  he  bad  wrongfully 
abandoned  her;  that  he  is  able  to  support 
defendant  and  her  minor  child;  that  at 
times  in  the  past  he  has  done  so;  that  at 
other  times  he  has  failed  and  refused  to  sup- 
port them;  and  that  the  sum  of  (40  per 
month  is  a  Just  and  reasonable  sum  to  be 
allowed  the  defendant  for  the  support  and 
maintenance  of  herself  and  her  minor  child. 
Upon  these  findings  a  Judgment  was  entered 
whereby  it  was  ordered  that  plaintiff's  pray- 
er for  a  divorce  be  dented,  that  he  be  order- 
ed and  directed  to  pay  $40  per  month  to  de- 
fendant for  the  support  and  maintenance  of 
herself  and  minor  child*  and  that  he  pay  the 
costs  of  the  action.  From  this  decree  the 
plain  tiff  has  appealed. 

Amiellant  makes  several  assignments  of 
error,  but  the  only  contention  which  he  pre- 
sents In  his  brief  is  that  the  trial  court 
should  have  awarded  bim  a  decree  of  di- 
vorce on  the  ground  abandonment  and  In- 
compatibility.  While  it  is  true  that  the  par- 
ties had  lived  separate  and  apart  for  some 
years  prior  to  the  commencement  of  this  ac- 
tion, there  la  not  evidence  sufficient  to  show 
that  respondent  abandoned  appellant,  or  that 
she  had  lived  separate  and  apart  from  him 
wrongfully  and  without  sufficient  cause.  Ap- 
pellant hlmselt  admitted,  when  testltyin^^ 
that  he  had  become  enamored  of  another  wet- 
man  ;  that  he  had  taken  a  trip  to  California 
with  her;  that  he  had  taken  h»  to  public 
entertainments;  and  that  he  had  frequently 
told  his  wife  he  was  in  love  with  the  other 
woman  and  wished  to  marry  her.  Beaipond- 
ent  testified  to  his  admission  that  he  had 
sustained  illicit  relatlMu  "with  Oie  woman, 
and  that  bis  conduct  tn  that  regard  was  the 
sole  occaslim  ot  trouble  between  appellant 
and  hersdf.  Respondent  In  open  court  stat- 
ed that  she  did  not  want  a  divorce,  and  xe 
slsted  any  decree  being  granted  to  api>ellant 
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She  aOa  only  separate  maintenance,  which 
was  granted  by  the  trial  coart 

[1]  Appellant  omtaids  that  the  fitcta  dla* 
closed  by  the  evidence  show  he  wjaa  deserted 
by  respondent,  and  that  they  cannot  lire  to- 
gether as  husband  and  w^e*  To  sustain  an 
order  granting  a  divorce  on  the  ground  ol 
abandonment.  It  must  appear  that  there  haa 
been  a  voluntary  abandonment  of  one  spouse 
by  the  other,  without  the  former's  consent, 
without  Justification,  and  without  the  Inten- 
tion of  returning,  and  that  such  abandon- 
ment must  continue  for  the  period  of  one 
year.  In  other  words,  It  must  appear  that 
the  absence  of  the  spouse  accused  of  aban- 
donment is  not  justified  by  the  conduct  of 
the  other  spouse.  Appellant's  own  admis- 
sions, which  are  In  harmony  with  the  evi- 
dence of  his  wife,  are  sufficient  to  show  that, 
if  the  respondent  did  leave  him  as  he  con- 
tends, her  action  In  so  doing  was  neither 
wrongful  nor  unjustifiable.  She  objects  to 
a  divorcer  There  is  no  act  of  hers  which  en- 
titles him  to  a  decree.  To  grant  him  a  de- 
cree against  her  protest  would  place  a  pre- 
mium upon  his  wrongdoing,  and  punish  her. 

[2]  Appellant  contends  tbat  he  repeatedly 
sought  a  recondUatlon,  which  respondent  re- 
fused. His  argument  that  he  is  now  entitled 
to  a  decree  Is  predicated  on  the  assumption 
that;  If  one  spouse  seeks  a  reconciliation  and 
the  other  refuses,  the  latter  is  guilty  of 
aband<mment  There  is  no  evidence  tbat  he 
repented  of  hla  course  of  conduct  toward  the 
other  woman,  that  he  ceased  hla  Improper 
attentions  to  her,  or  abandoned  his  desire  to 
marry  her.  On  the  contrary,  it  would  seem 
tbat  his  efforts  for  a  recimcillatlon,  if  any, 
were  made  for  the  express  purpose  of  sup- 
porting his  contention  that  he  had  been 
abandoned  by  his  wife,  so  that  he  might  se- 
cnie  a  decree  for  tbat  cause.  Q3ie  record 
does  not  Indicate  good  faith  on  his  part  In 
this  regard.  While  the  law  encoarages  re- 
eondllatlott  and  resumption  of  marital  rela- 
ttnis  between  estranged  qwusea,  it  does  not 
«nf(vce  condonation,  nor  require  that  a  wife 
who  declines  to  live  with  a  hnirt)and  who  tias 
beea  guilty  of  adultery  and  other  matrimoni- 
al offenses  shall  herself  be  deemed  guilty  of 
abandonment  Bovalrd  t.  BovaUd,  78  Kan. 
816.  96  Paa  666. 

[I]  Appellant  aqiues  that  he  and  reaptmd- 
ent  have  hopelessly  drifted  apart,  that  they 
have  been  altouted  from  each  otiier,  and 
that  It  is  Inq^oealble  tot  Uiem  to  live  togeth- 
w  as  husband  and  wtte.  'Ba  cites  Spate  v. 
Spute,  74  Wash.  M5,  X84  Pnc  ITO.  and  con- 
tends that  It  is  authority  tot  ft  decree  In  his 
favor.  We  find  no  resemblance  between  the 
facts  of  that  case  and  the  tacts  before  us. 
Willie  it  may  be  conceded  that  appellant  and 
respondent  have  drifted  hopelessly  apart, 
tbat  cmdltiOTi  in  no  way  la  due  to  any  act 
or  mi8C(Midnct  of  respondent,  but  la  entirely 
due  to  appellant's  wrragdoing,  and  the*  trial 

*Forea«r  csMs 


court  BO  found.  This  being  true,  she  should 
nether  be  pnnidied  nor  placed  In  a  ^^rong 
11^  1^  having  a  decree  of  div<ae»  altered 
In  favOT  of  appellant  and  against  her. 
Tbe  Jodgmoit  is  affirmed. 

MOBRIS,  a  and  OHADWXOK  .and 
PABKBB,  JJ.,  ooncor. 


BADBUBN  V.  FIB  TBEH  LUMBER  CO. 
(No.  12436.) 

(Supreme  Court  of  Washington.  Jan.  25, 1915.) 

1.  NEQLiQnrcB  (1 03*)— CoflTBiBUTina  Oa.ubb 

— Stobm. 

In  a  mit  for  damages  to  crops  by  water 
backed  over  plaintiff's  land.  It  rain  caused  part 
of  the  injury,  defendant  was  not  liable  for  such 
part  of  the  damage,  but  only  for  that  part  which 
it  itself  caused,  for  when  a  natural  cause  eon- 
tributes  to  an  injury  the  party  chatged  shall 
not  be  held  for  mora  than  the  share  d  damaga 
caused  by  him. 

[EM.  Note.— For  other  cases,  see  Negligence^ 
Cent  Dig.  8S  80,  81 ;  Dec  Dig.  |  63.*] 

2.  Trial  (S  260*)— Bxquibtbd  Ohabob— Zn- 
ErrBucniON  Albeadt  Given. 

An  instructioD  that  if,  during  a  certain 
montli,  there  waa  an  onpreoedently  heavy  rain- 
fall, caosiag  damage  to  plalntUTs  crop,  defend- 
ant was  not  liable,  does  not  cover  a  requested 
charge  that  defendant  was  net  liable  for  injury 
done  by  the  rainfall  as  a  separate  concurring 
cause,  with  defendant's  act,  ot  plaintiff's  dam- 
age. 

[Ed.  Note.— For  other  cases,  see  Trial,  Omt 
Dig.  H  651-659 ;  Dec  ^gTS  260.*] 

3.  Waters  and  Watbb  Goubsbs  (|  167*)?— 
Flowing  Lamdb— Dahaow. 

A  riparian  owner  may  dam  a  stream  and 
flow  his  own  land,  and  need  not  anticipate  un- 
precedented storms  or  rainfalls,  being  only  boond 
to  expect  natural  agencies  of  ovdinaxy  char- 
acter. . 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  8  192,  194r202; 
Dee.  Dig.  1 16T.»] 

4.  Evidence  (5  601*) — StrmoiENOT— Unpbeo- 

EDENTBD  RaIN. 

Evidence  of  government  weather  records  for 
13  years  back  held  insufficient  to  support  a  find- 
ing that  a  certain  month's  rainfall  was  unprec- 
edented. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
CentDig.  II  2426,  2456-2459;  DecDig.  |0Q1.*J 

5.  Trial  (J  273*)  —  iNSTancnons  to  Just  — 

EXCETTIONB— 'TrME  FOB  TAKING. 

Under  Laws  1809,  p.  184,  1  1,  snbd.  4,  pro- 
viding that  "dther  party,  at  any  time  before 
the  bearing  of  a  motion  for  new  trial,  may  ex- 
cept to  the  instructions  given  by  the  court 
any  part  thereof,"  applies  to  sll  instructions, 
whether  glvw  or  refused: 

[Ed.  Note.— For  other  cases,  see  TtiaL  Gent 
Dig.  H  680-682;  Dea  DigTl  278.*1 

Deportment  1.  Appeal  from  Snperiw 
Court  Thurston  Count?;  John  B.  Mitehell, 

Judge. 

Action  by  A.  Badbnm  agalq^t  tbe  Fir  Trea 
Lumber  Company.  From  a,  Judgment  sgataut 
It  for  1656,  defendant  appeals.  Bevened 

and  remanded. 
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Frank  G.  Owln(^  of  Olympla.  and  Harden, 
lAnghome  &  Metzger,  of  Tacoma,  for  aiv>el- 
lant  Thos.  M.  Vance  and  W.  W.  Manler, 
both  of  Oljmida,  for  tevond«nt. 

OHADWiOK.  7.  This  adlon  waa  brought 
bj  respondent  to  recover  damages  from  the 
appellant,  It  being  alleged  that  tbe  appellant 
tn  tbe  prosecntlon  of  Its  business  as  a  saw- 
mill proprietor  obstrDcteA  tbe  flow  of  ft  nat- 
uraJ  water  course  flowing  tbroogh  the  lands 
of  tbe  respondent ;  that  the  water  was  back- 
ed upon  and  over  respondent's  fields,  damag- 
ing his  crop  of  growing  grain  and  hay  to  the 
extent  of  fl.448.  There  was  testimony  from 
which  the  Jury  might  concdude  that  api)el- 
lant  was  respon8U)le  In  some  degree  for  tbe 
flooding  of  respondents  land&  It  Is  shown 
that  in  tbe  month  of  Angost,  1912,  there  was 
a  rainfall  of  3.10  inches,  wfaidk  was  unusual 
for  this  section  of  the  country.  Testimony 
was  also  offered  and  tended  to  show  that  a 
part,  if  not  all,  of  the  crop  of  growing  grain 
could  have  been  harvested,  notwithstanding 
the  flooding  of  the  land.  The  case  went  to 
a  Jury,  and  a  verdict  was  returned  in  the 
sum  of  $656. 

[1]  It  Is  not  contended  that  there  was  not 
evidence  to  sustain  the  verdict,  but  errors 
are  assigned  In  that  tbe  court  refused  to  in- 
■truct  the  Jury : 

"If  you  find  from  the  evidence  in  this  case 
that  plaintiff's  crop  waa  damaged  by  rain,  as 
well  as  by  any  act  of  the  defendant,  then  and 
in  tbat  event  the  defendant  in  this  case  Is  not 
liable  for  any  damages  canaed  to  the  crop  by 
rain,  and  yon  can  only  allow  plaintiff  such  an 
amount  of  damage  as  yon  find,  if  any,  was  caos- 
ed  by  tbe  defendant." 

We  think  this  iDstroction' should  have  been 
given.  It  la  the  law  that  where  a  cause 
attributable  to  the  one  charged  concurs  with 
a  natural  or  accidental  cause,  and  both  con- 
tribute to  the  injury,  a  party  charged  shall 
not  be  lield  to  answer  for  more  than  his 
share  of  the  wrong  or  damage  done.  We 
think  it  will  require  no  citation  of  authority 
to  sustain  this  proposition. 

[2]  Respondent  contends  that  the  follow- 
ing instruction  was  sufficient,  and  Is  to  the 
same  purport  and  effect  as  the  requested  in- 
struction : 

"If  yoQ  believe  from  the  evidence  in  this  case 
tbat  daring  tbe  month  of  ADgust,  1912,  there 
was  an  unprecedented  rainfall  on  and  in  the 
section  and  vicinity  of  plaintiffs  land  and  Thurs- 
ton county,  and  that  It  was  by  reason  of  such 
rainfall  tbat  plaintiff's  crops  and  pasturage  were 
damaged  or  destroyed,  if  yon  find  tbey  were  dam- 
aged or  destroyed,  and  not  through  any  act  of 
the  defendant  then  your  verdict  will  be  In  fa- 
vor Of  tiie  defendant" 

It  will  be  seen,  however,  that  the  second 
Instruction  Is  based  upon  an  entirely  differ- 
ent theory  from  that  maintained  by  the  ap- 
pellants upon  the  trial.  The  latter  instruc- 
tion seems  to  have  been  drawn  upon  the  as- 
snmptton  tbat  the  defense  was  that  the  al- 
lied unprecedented  raln^l  was  the  sole 
cause  of  tbe  damage  complained  of.  The 


defotse  of  concurrent  causes  is  entirely  over- 
looked. 

The  court  was  requested  to  Instruct  the 
Jury: 

"I  instruct  yon  as  a  matter  of  law  tbat  if  you 
find  from  the  evidence  in  this  case  that  tbe  de- 
fendant, when  it  diverted  die  water  of  tbe  creek 
in  question  to  the  log  pond  and  made  the  excava- 
tion for  its  log  pond,  used  all  reasonable  care 
and  caution  to  prevent  the  water  of  tbe  stream 
in  question  from  backing  up  onto  the  plaintiff's 
lands  and  doing  injury  to  his  crops,  and  if  you 
further  find,  from  the  evidence  that,  after  the  de- 
fendant had  completed  his  operations  and  had 
diverted  the  waters  of  the  stream  in  question 
into  the  log  pond  so  excavated  by  it,  the  effect 
thereof  was  to  cause  only  a  slight  backing  up  of 
the  waters  of  said  stream,  which  backing  up  of 
the  waters  did  not  extend  beyond  the  lands  own* 
ed  by  the  defendant  and  onto  the  lands  owned 
by  the  plaintiff,  and  if  you  further  find  that  dur- 
ing ordinary  rainfall  there  would  he  no  backing 
up  of  tbe  waters  of  said  creek  by  reason  of  any 
oi  the  operations  of  the  defendant  tn  diverting 
said  stream  onto  the  lands  of  tbe  plaintiff,  and 
if  you  further  find  from  tbe  evidence  in  this  case 
that  during  the  months  of  July,  August,  and 
September,  1912,  there  was  an  unprecedoited 
heavy  downfall  of  rain,  which,  combined  with 
the  operations  of  the  defendant  in  diverting  said 
stream  and  excavating  said  log  pond,  caused  tbe 
waters  of  said  stream  to  back  up  onto  the  lands 
of  tbe  plaintiff,  still  the  defendant  would  not 
be  liable  for  any  damages,  as  it  could  not  be  held 
to  have  foreseen  sudi  an  event." 

There  was  no  error  In  refualiis  to  give  UiIb 

Instruction. 

[3, 4)  A  riparian  proprietor  has  a  right  to 
dam  ft  stream  flowing  by  his  premlaea.  He 
may  back  the  water  within  his  own  bound- 
ary, and  Is  not  bound  to  anticipate  unprec- 
edented storms  or  rainfalls.  He  is  bound 
to  contemplate  the  possibility  of  Interference 
by  natural  agencies  of  an  ordinary  charac- 
ter (8  Am.  &  Eng.  End.  674);  but  the  law 
does  not  put  upon  men  who  are  engaged  In 
the  prosecution  of  rightful  enterprises  the 
duty  of  anticipating  tbat  which  Is  unprec- 
edented, or  which  has  not  occurred  wlQdn 
the  memory  of  man.  But  tiie  Instractlon  can- 
not be  snstalned  by  referehce  to  any  issua- 
ble fact  While  It  is  true  that  appellants 
all^  by  way  of  answer  that  the  whole  of 
southwestern  Washington  bad  been  visited 
by  an  unprecedented  rainstorm  In  the  month 
of  August,  1912,  It  Introduced  tbe  govern- 
ment records  mnntng  over  a  period  of  13 
years,  which  show  that  in  August,  1900, 
there  was  an  even  greater  rainfall  than  In 
the  year  1012.  The  government  records  back 
of  tbe  year  1899  are  not  shown.  We  cannot 
say  as  a  matter  of  law  tiiat  the  rainfall  ei- 
ther in  1900  or  1912  was  unprecedented,  or 
even  extraordinary;  nor  could  a  Jury  pred- 
icate a  verdict  upon  the  evidence  that  It 
was  BO. 

[I]  We  have  not  overlooked  tbe  contention 
of  counsel  tbat  exceptions  were  not  properly 
taken  to  tbe  refusal  of  the  court  to  give  re- 
quested instructions.  Counsel  rely  upon  the 
last  paragraph  of  Rem.  ft  Bal.  Code,  |  339 : 

"Either  party,  at  any  time  before  the  hearing 
of  a  motion  for  a  new  trial,  may  except  to  tbe 
instructions  given  the  court,  or  any  part 
thereof." 


Digitized  by  Google 


G34 


145  PACIFIC 


BEFOBTEB 


(Waslk 


This  WAS  Inserted  as  a  new  enactment  in 
subdivision  4  of  section  1,  chapter  86,  Laws 
1909,  page  184.  It  la  Insisted  that  the  act  In 
terms  refers  only  to  exceptions  to  Instruc- 
tions given  by  the  court,  and  that  exceptions 
to  instructions  requested  and  refused  must 
be  taken  under  the  practice  prevailing  prior 
to  the  enactment  of  the  law  of  1009.  Chap- 
ter 86,  Laws  1903,  p.  121 ;  Code  ISSl,  f  221. 
Under  the  old  practice  the  purpose  of  tak- 
ing exceptions  to  the  Instructions  of  the 
court  was  to  give  an- opportunity  to  correct 
error.  Accordingly  exceptions  were  taken 
after  the  Jury  had  retired  and  before  the  ver- 
dict was  returned.  Under  the  last  enact- 
ment exceptions  may  be  taken  at  any  time 
before  the  motion  for  a  new  trial  Is  heard. 
The  theory  upon  which  exceptions  were  tak- 
en prior  to  the  return  of  the  verdict  cannot 
apply  to  exceptions  to  instructions  request- 
ed and  refused,  because  the  court  has  had 
its  attention  called  to  the  requested  instruc- 
tions before  the  jury  Is  instructed,  and  has 
had  an  opportunity  to  decide  whether  they 
state  the  law  and  should  be  given  as  re- 
quested, or  in  a  modified  form.  There  Is  no 
rule  of  practice,  and  no  reason  for  a  rule  of 
practice,  that  wonid  require  an  exception  to 
an  Instruction  requested  and  refused  to  be 
taken  under  the  practice  prevailing  prior  to 
the  law  of  1909,  for  neither  under  the  orig- 
inal practice  act  (Code  1881,  S  221),  nor  in  the 
two  amendatory  acts.  Is  there  anything  that 
suggests  the  manner  of  taking  exception  to 
the  refusal  to  give  requested  instructions. 
Therefore,  for  the  sake  of  orderly  practice, 
if  for  no  other  reason,  it  should  be  held  that, 
the  purpose  and  spirit  of  the  last  act  (1909) 
being  to  give  the  court  an  opportunity  to 
correct  error  at  the  time  he  passes  upon  the 
motion  for  a  new  trial  (Coffey  v,  Seattle  Elec- 
tric Co.,  69  Wash,  686,  109  Pac.  202),  aU  ex- 
ceptions, whether  to  instructions'  given  or  to 
instructions  refused,  should  be  taken  in  the 
same  way  and  considered  at  the  same  time 
by  the  trial  court. 

For  the  error  assigned,  the  case  is  revers- 
ed and  remanded  for  a  new  trial. 

MORRIS,  C.  J.,  and  PARKER,  MOUNT, 
and  HOLCOMB,  JJ.,  concur. 


STATB  T.  HATNES.    (No.  12414.) 

(Supreme  Court  of  Washington.   Jan.  27, 
1015.) 

CaiHiNAL  Law  (J  877*)— Vebdiot— Codbfbnd- 

ANTR— I NCONSISTENCT. 

Where  H.  and  B.  were  Jointly  chareed  and 
tried,  under  Bern.  &  Bal.  Code^  S  2«)5.  for 
grand  larceny  the  conviction  of  H.  was  not  In- 
consiatent  with  the  acquittal  of  B.  on  attempt- 
ed proof  that  B.  accepted  from  H.  $10  of  the 
$34.70  taken  by  H.,  where  the  evidence  also 
tended  to  show  that  the  amount  taken  was  224.- 
70  and  not  $34.70. 

[Ed.  Note.— For  other  cases,  see  Orimlnal 
Law^  Cent  Dig.  SS  2096,  2097;   Dee.  Dig.  % 


Department  1.  A[q)eal  from  Superior 
Court,  King  Oonnty;  Kenneth  MacUntoeli, 

Judge. 

Eidward  Haynes  was  convicted  of  larceny 
from  title  person,  and  he  appeals.  Affirmed. 

John  Mills  Day,  of  Seattle,  for  appelant 
John  F.  Mnrpby  and  Lonla  T.  SIlTaln,  both 
of  Seattle,  for  the  States 

PARKER,  J.  Edward  Haynes  and  George 
BrenEel  were  Jointly  Charged  1^  Information 
with  the  crime  of  larceny  from  tlie  pereon  of 
Frank  Brooks,  tmder  eectloa  2005,  Rem.  & 
BaL  Oode,  defining  grand  larceny.  They 
were  Cried  jointly  before  the  court  and  a 
Jury,  resulting  in  a  verdict  of  not  gollty  as 
to  Brenzel  and  a  verdict  x>t  guilty  as  to 
Haynes,  upon  which  verdict  of  guilty  Haynes 
was  sentenced  to  Imiolsonment  From  this 
Judgment  and  sentence  he  has  appealed. 

The  eyldenee  tended  to  show  that  Haynes 
committed  the  offense,  as  charged,  by  actoal- 
ly  taking  at  least  |24.70  from  the  person  of 
Brooks,  and  also  tended,  but  we  think  not 
BO  strongly,  to  show  that  the  amount  so  tak- 
en by  Baynes  from  the  person  of  Brooks 
was  $34.70,  and  that  immediately  afterwards 
he  gave  to  Brenzel,  and  Brenzel  accepted,  a 
$10  biU  of  the  money  so  taken.  The  accept- 
ance of  this  bill  by  Brenzel  was  the  main 
fact  relied  upon  by  the  prosecution  to  show 
his  gullL  The  Jury,  however,  evidently  ar- 
rived at  the  conclusion  that  Haynes  took 
from  the  person  of  Brooks  only  $24.70,  and 
did  not  give  to  Brenzel,  and  that  Brenzel  did 
not  accept  the  $10  bill  as  claimed  by  the 
prosecution.  Manifestly  it  was  upon  this 
theory  that  the  Jury  convicted  Haynes  and 
acquitted  Brenzel. 

Counsel  for  appellant  Haynes  contends 
that  the  finding  of  Brenzel  not  guilty  by  the 
Jury  is  so  Inconsistent  with  the  findings  of 
Haynes  guilty  as  to  render  the  conviction  of 
Haynes  without  legal  support.  In  view  of  the 
Joint  charge  and  the  evidence  tending  to 
show  Joint  participation  In  the  commission  of 
the  offense.  Counsel  Invokes  the  rule  that, 
"if  the  acquittal  of  one  shows  the  other  to 
be  Innocent,  the  verdict  is  contradictory,  and 
though  In  terms  it  pronounces  those  thus 
appearing  Innocent  to  be  guilty.  It  will  not 
sustain  a  Judgment  against  them,"  as  stated 
In  1  Blsh(q>'8  New  Criminal  Law,  S  800.  This 
rule  Is  applicable  where  only  two  persons  are 
alleged  to  be  participants  In  a  conspiracy, 
and  the  Jury  find  one  guilty  and  the  other  in- 
nocent; or  where  two  defendants  are  Jointly 
ipdlcted  for  larceny  of  a  single  article  of 
personal  projwrty,  and  the  Jury  convict  one 
of  grand  larceny  and  the  other  of  petit  lar- 
ceny, where  the  distinction  rests  alone  upon 
the  value  of  the  stolen  property.  In  such 
cases,  of  course,  both  are  necessarily  equally 
guilty  or  Innocent  We  think  this  doctrine 
is  of  no  aid  to  counsel  for  appellant  la  his 
contention  here  made,  for  the  evidence  as  a 
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whole  Is,  we  tblak,  moie  convincing  that 
H«ynee  actually  took  from  the  person  of 
Brooks  at  least  $24.70  than  tbat  be  so  took 
$34.70  and  gare  $10  thereof  to  BtencdL  Un- 
der sQCh  cMidltlona,  tiie  gnllt  cC  Haynes  Is 
not  necessarily  inconsistent  with  the  Inno- 
cence of  BreneeL 

Counsel  cite  and  rely  npon  Davis  t.  State, 
75  Mlsa.  637.  641,  23  Sonth.  770,  where  two 
persons  were  indicted  for  a  misdemeanor, 
and  the  testimony  was  exactly  alike  as  to 
both,  from  whldi  the  court  oon^nded  that 
bo0i  or  neither  was  guilty,  obserrlng  as  fol- 
lows: 

"The  general  rule  tbat  where  two  are  jointly 
indicted  for  the  same  offense,  it  not  being  in 
its  natare  a  joint  offenae,  the  jary  may  acquit 
one  and  convict  the  other,  or  duBn^ee  as  to  the 
other,  ia,  of  conne,  admitted.  That  la  a  mere 
rule  of  pleading  and  practice.  They  may,  but 
when?  Only  when  the  evidence  warrantB  it. 
They  may  believe  one  witness  and  disb^eve 
another ;  they  may  accept  circamstances  against 
positive  testimony ;  where  tbere  is  the  slightest 
difference  in  the  testimony  as  between  the  two, 
they,  weighing  that  teatinioiiy,  may  make  the 
difference.  Bat  in  a  case  like  this,  where  the 
whole  testimony  is  that  of  a  single  witness  in 
every  particular  the  same  against  one  as  the 
other,  It  is  not  legally  possible  that  a  verdict 
which  distingiddMa  is  a  response  to  the  evi- 
dence." 

Counsel  also  cites  nnd  relies  up<m'  State  v. 
Wilson  &  Davis,  3  McCord  (S.  O.)  187.  where 
tbere  was  under  consideration  a  charge  of 
larceny  against  two  defendants,  one  of  whom 
was  found  by  the  jury  guilty  of  grand  lar- 
ceny, and  the  other  guilty  of  petit  larceny ; 
the  distinction  between  those  crimes  resting 
alone  upon  the  value  of  the  property  taken, 
and  the  evidence  showing  that  both  Joined  in 
the  taking  of  all  of  the  property  or  none. 
Of  course,  there  could  not  be  a  different 
measure  of  value  of  the  property  in  the 
hands  of  <nie  from  Its  value  In  the  hands  of 
the  other. 

Couusel  for  appellant  does  not  contend 
that  there  Is  a  want  of  sufficient  evidence  to 
sustain  the  verdict  of  guilty  as  against 
Haynes,  apart  from  his  contention  resting 
up(Mi  the  theory  of  the  guilt  of  one  being  In- 
consistent with  the  Innocence  of  the  other. 

We  are  of  the  opinion  that  the  Judgment 
against  appellant  Haynes  must  be  affirmed. 
It  is  so  (HTdered. 

MORRIS,  O.  J.,  and  MOUNT,  CHAD- 
WIOK,  and  HOLCOMB,  JJ.,  concur. 


HOME  TELEPHONE  &  TELEGRAPH  00. 

OF  PORTLAND  v.  MOODIE. 

(Supreme  Court  of  Oregon.   Jan.  26,  181S.) 

1.  TsxAoaaRHs  and  TEUPnoincs  3  10*)  — 
RioHTs  in  AND  TTn:  or  Sibbbt— Moving 
WiBsa— Obdinance  and  Fbancuibk. 

Plaintiff  telephone  company  operated  un- 
der a  franchise  providing  that,  when  any  one 
obtained  a  dty  perminion  to  remove  any 
building,  the  company  on  doe  notice  should  ad- 
ioBt  its  wires  so  as  to  allow  an  anobstmcted 


passage  of  tiM  building,  and  that  If  after  no- 
tice it  neglected  to  do  so  the  dty  authorities 
misht  do  so  at  its  expense.  A  prior  general 
ordinance  provided  that  one  desiring  to  move  a 
house,  etc.,  along  a  street,  should  obtain  a 
permit  from  the  superintendent  of  streets,  give 
24  hours*  notice  to  any  electric  company,  and 
pay  or  tender  in  advance  the  cost  of  moving 
and  replacing  its  wires.  BeM,  that  the  prior 
ordinance  applied  only  so  tax  as  it  was  neces- 
sary for  defendant  to  obtain  authority  to  move 
a  house,  but  that  the  company  was  not  en- 
titled to  charge  defendant  for  moving  and  re- 
placing its  wires;  that  doty  being  enjoined 
upon  It  by  its  franchise. 

[Ed.  Note.— For  other  cases,  see  Tel^rai^ 
and  ^Telephones,  Cent  Dig.  |  6;  Dec.  Dig.  | 

2.  STATirrBB  (S  207*)  —  Construction— Sfe- 

CIAL  AND  GKNBBAI.  PbOVISIONS. 

Special  provisions  relating  to  specific  sub- 
jects control  general  provisions  relating  to  gen- 
eral sabjects,  and  the  things  spedflcally  treat- 
ed will  be  considered  as  ezcepaons  to  the  gen^ 
eral  provisions. 

CEd.  Note.— For  other  eases,  see  Statutes, 
Cent  Dig.  |  284;  Dec.  Dig.  {  207.*] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County ;  George  N.  Davis,  Judge. 

Action  by  the  Home  Telephone  &  Tele- 
graph Company  against  A.  D.  Moodle.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

On  two  counts  the  plaintiff  corporation 
seeks  to  recover  the  quantum  meruit  of  cer- 
tain services  alleged  to  have  been  performed 
by  it  for  the  defendant  at  his  special  in- 
stance and  request  in  moving  Its  wires  on 
certain  streets  in  the  dty  <tf  Portland.  The 
performance  of  the  work  is  admitted  fn  Oie 
answer,  but  all  other  averments  respectli^ 
It  are  denied.  Die  defendant  alleges  that 
the  plalntur  is  carrying  on  a  telephtme  and 
tel^raph  bustness  In  Portland  under  a  fran- 
chise containing  this  condition: 

"Whenever  any  person  or  company  shall  have 
obtained  permisdon  of  the  properly  constituted 
authorities  of  the  city  of  Portland  to  remove 
any  building  through  any  street  or  streets,  the 
grantee,  his  successors  or  assigns,  if  he  or 
they  have  a  line  on  said  streets,  on  dae  notice 
from  such  person  or  company,  sbail  raises  re- 
move, or  adjust  his  or  their  lines  so  as  to 
allow  an  unobstructed  passage  of  such  building, 
nnd  if  snid  grantee,  his  successors  or  assigns, 
shall  after  said  notice  neglect  so  to  do.  the 
properly  constituted  authority  of  the  city  of 
Portland  shall,  at  the  expense  of  said  nantee, 
his  successors  or  assigns,  remove  said  unes  as 
far  as  they  are  an  obstruction  to  the  passage 
of  said  building." 

He  further  states  that  he  was  ei^ged  in 
the  business  of  house  moving  in  Portland; 
that  the  services  upon  whldi  the  action  Is 
based  were  performed  by  the  plaintiff  under 
the  requirements  ctf  its  fnuudilse  and  In  pur- 
suance of  his  notice,  after  having  been  given 
permission  by  the  dty  authorities  to  move 
the  building. 

The  reply  admits  that  the  services  consist- 
ed In  raising,  removing,  and  adjusting  plalu- 
tUTs  lines  so  as  to  allow  an  unobstructed  pas- 
sage for  buildings  which  were  being  removed 
by  the  defendant  under  permission  of  the  dty 
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of  Portland  after  having  given  dne  notice  to 
the'  plaintiff.  It  fnrther  contends  that  tbe 
work  was  performed  under  Ordinance  7683. 
The  coart  made  findings  of  .  fact  and  conclu- 
8l<ms  of  law  in  fftvor  of  the  plaintiff,  and, 
from  the  ensuing  Judgm^t,  the  defendant  ap- 
peals. 

B.  B,  Dunlway,  of  Portland  (C.  It  Wheal- 
don,  of  Portland,  on  the  brief),  for  appellant 
E.  W.  Montague,  of  Portland  (H.  A.  Swart 
and  Geo.  T.  Wilson,  both  of  Portland,  on  the 
brief),  tor  respondent 


BTTRNBTT,  J.  (after  stating  the  facts  as 
ahove).  [1 , 2]  The  question  In  this  case  is 
whether  the  plalntlCT  Is  bound  by  the  terms 
of  Its  franchise  without  reference  to  the  for- 
mer general  ordinance  of  the  city  respecting 
tbe  moving  of  wires  to  allow  the  passage  of 
houses  being  moved  from  one  point  to  an- 
other. Ordinance  7683,  referred  to  In  the  re- 
ply, declares,  in  substance,  that  when  any 
person  desires  to  move  a  bouse  along  a  route 
which  crosses  or  interferes  with  the  lines  of 
any  street  railway,  telephone,  telegraph,  elec- 
tric light,  or  other  electric  wire  line,  he 
shall,  beside  obtaining  a  permit  from  the 
superintendent  of  streets,  give  a  24  hours' 
notice  to  the  owner  or  manager  of  each 
electric  line  which  would  be  affected  by  the 
moving  of  the  house,  and  "shall  also  pay  in 
advance  or  tender  to  such  owner  or  manager 
the  amount  of  tbe  cost,  and  expense  of  cut- 
ting, repairing,  moving,  raising,  and  replacing 
such  wires  as  will  be  cut  or  interfered  with 
by  moving  such  house."  It  further  provides, 
in  substance,  that  the  superintendent  of 
streets  shall  obtain  from  the  superintendent 
of  fire  alarm  telegraph  an  estimate  of  the 
probable  cost  of  adjusting  the  wires  involved, 
and  that  the  amount  so  ascertained  shall 
be  the  sum  to  be  tendered  or  paid.  That 
enactment  also  requires  that  the  owner  or 
manager  of  each  electric  line  so  affected,  on 
receiving  the  notice  and  being  tendered  or 
paid  the  cost  or  expense  as  thus  computed, 
shall  readjust  his  wires  so  as  to  permit  the 
passage  of  the  house ;  and  unless  he  does  so 
the  city  authorities  shall  move  the  wires  at 
the  expense  of  the  recalcitrant  company. 
The  defendant  oontends  that  having  obtained 
permission  from  the  city  to  move  the  house, 
it  was  the  duty  of  the  plaintiff  to  adjust  its 
wires  to  allow  tbe  passage  of  the  house 
without  any  cmdltlon  of  payment  On  the 
other  hand,  the  plaintiff  maintains  that  tbe 
defendant  should  have  paid  or  tendered  the 
amount  required  by  ordinance  7683  before  It 
could  be  required  to  move  Iti  wires. 


The  mle  of  oonstmctlon  In  such  cases  b 
thus  stated  by  Mr.  Justice  Mayfleld  in  fhe 
case  of  City  (rf  Birmingham  8a  Express 
Co.,  164  Ala.  629,  688,  51  South.  109,  163: 

"Special  provisions  relating  to  specific  sub- 
jects control  general  provisions  relating  to  gen- 
eral Bubjects.  The  things  specially  treated 
will  be  coQBidered  as  exceptions  to  the  general 
provisions.  Wben  a  specific  sobject  has  been 
specially  provided  for  bv  law,  it  will  not  be 
cousidered  as  repealed  by  a  subsequent  law 
which  deals  with  a  general  subject  id  a  gen- 
eral way,  though  the  specific  subject  and  the 
special  provisions  may  be  included  In  tibe  ffeur 
eral  subject  and  general  provisions" — citing 
Parker  v.  Hubbard,  64  Ala.  203;  Montgomery 
V.  B.  ft  L.  Ass'n,  108  Ala.  836,  18  South.  816. 

The  rule  is  stronger,  if  anything,  where 
a  general  enactment  on  a  subject,  as  In  this 
case,  precedes  special  legislation.  Notwith- 
standing the  general  regulation  on  the  sub- 
ject of  readjusting  wires  for  tbe  purpose 
under  consideration,  the  dty  of  Portland 
had  the  right  to  grant  a  franchise  to  the 
plaintiff  on  such  terms  as  seemed  most  ad- 
visable. Section  8  of  its  franchise  quoted 
above  plainly  requires  It  to  readjust  its  wires 
whenever  It  Is  called  upon  by  one  who  has 
authority  to  move  a  house  along  the  streets 
of  the  city.  Its  duty  as  well  as  its  privilege 
Is  measured  by  the  terms  of  its  franchise. 
Unless  expressly  so  authorized,  it  cannot 
make  any  charge  for  a  service  enjoined  up- 
on it  by  law.  The  former  ordinance  la  ap- 
plicable to  the  present  sitnation  only  so  far 
as  It  wojld  be  necessary  to  obtain  authority 
to  move  the  house.  As  for  the  service  under 
consideration,  a  measure  of  compensation 
cannot  be  established  unless  one  Is  authoric- 
ed,  and  we  find  no  sanction  for  it  lu  the 
franchise  or  privilege  granted  by  fhe  •dty  to 
the  plaintiff.  If  it  were  necessary  to  fix  a 
recompense  for  the  service,  the  procedure  Is 
probably  laid  down  In  the  general  ordinance 
to  which  allusion  has  been  made.  Such  a  com- 
putation, however.  Is  not  necessary,  because 
the  duty  of  changing  wires  Is  visited  upon 
the  plaintiff  by  Its  franchise  without  condi- 
tion or  reward.  The  authority  under  which  It 
operates  In  the  dty  of  Portland  Is  an  excep- 
tion to  the  general  rule.  The  facts  admitted 
In  the  pleading  and  disclosed  by  the  court's 
findings  did  not  authorize  the  conclusiMi 
reached  by  the  trial  court  In  brief,  the 
plaintiff  is  not  entitled  to  charge  for  the  serv- 
Ices  mentioned  because  they  constitute  part 
of  its  duty  enjoined  upon  It  by  Its  franchise. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  drcnlt 
court  to  enter  judgment  for  the  d^mdant 

MOORB,  a  J.,  and  McBBIDO  and  BKS- 
SON,  J3.,  concur. 
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Bx  parte  JUNO  SHINO. 

(Supreme  Court  of  Oreffou.    Jan.  19,  1915.) 

1.  iBOICniENT  AND  InPOBUATion  (|  16*)  — 
Successive  iNDiCTHsms. 

Where  relator  waa  indicted  for  murder  In 
tiie  first  degree,  and  later  the  Constitution  of  the 
state  was  so  amended  aa  to  abolish  the  death 
penaltr,  ooncedloK  that  thereby  murder  in  the 
first  dw*ee  left  no  crime  for  lack  of  pun- 
ishment, tb€  court  properly  resubmitted  the  in- 
dictment to  the  ffrand  jury,  which  returned  an- 
other indictment  for  murder  in  the  eecond  de- 
KKe.  so  that  the  petitioner  be  held  on  bench 
warrant  thereunder;  since  murder  in  the  sec- 
ond d^ree,  being  a  distinct  and  separate  crime, 
is  nnanected  by  each  constitntlonal  amendment, 
and  nnce  the  court,  under  L.  O.  L.  {S  1704- 
1706,  is  given  the  requisite  authority  as  to  the 
dismbsal  of  charges. 

[Bd.  Note.— For  otlier  casea,  see  Indictment 
and  Information,  Cent.  C4g.  H  83-88,  448; 
Dec.  Dig.  I  1b!T 

2.  iBDICTlfEKT  AWD  IlfFOBlUnON  (}  189*)  — 

Degrees  of  Murdeb. 

An  indictment  cbarKing  murder  in  the  first 
degree  includes  the  crimes  of  marder  in  the 
lecond  degree  and  manslaughter,  and  a  conTlo- 
tion  of  any  one  of  the  three  may  be  had  there- 
under. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  InformatioQ,  Cent.  Dig.  ||  S82-'S96;  Dec 
Dig.  i  189.*] 

8.  iNDTCTMrTVT  AlTD  iRFORHATIOir  (|  185*)  — 
DZOBEES  or  MUBDEB. 

TrUl  on  an  indictment  charging  murder  In 
the  sectmd  degree  cannot  result  in  conrlction  of 
murder  Id  the  first  degree,  since  it  does  not  in- 
clude all  the  necessary  elements  of  murder  In 
the  first  degree. 

fEd.  Note.— For  other  cases,  see  Indictment 
ud  Infonnatloo,  Oent.  Dig.  U  S76 ;  Dec. 
Dig.  I  186.*] 

4.  Habeas  Cobptts  (|  80*>— OEormw  fob  Rb- 
LiEF—IaBEQULARrnES— Defects  in  Ihdioiv 

MERT. 

Habeas  corpus  will  not  afford  relief,  unless 
the  process  under  which  petitioner  Is  held  Is 
Bot  merely  Irregalar,  but  ivld. 

lEd.  NoM.— For  other  cases,  see  Habeas  Gor- 
pns.  Cent  Dig.  I  26;  Dee.  Dig.  |  SO.*] 

Department  2.  Orlgtnal  application  by 
Jung  Sblng,  alias  Loale  Bins,  for  writ  (Xf 
habeas  corpua  Writ  dlsmiBsed,  and  peU- 
Uoner  remanded. 

This  Is  an  original  proceeding  to  test  the 
right  of  the  sheriff  of  Maltnomali  county  to 
restrain  the  petitioner  of  his  liberty.  A 
petition  for  writ  of  habeas  corpofl  was  filed 
in  this  court  by  Jung  Shli^  on  December  6, 
1914,  and  on  the  same  day  an  order  of  al- 
lowance was  made,  whereupon  the  clerk  Is- 
sued the  writ  whlcb  commanded  the  sheriff 
of  Multnomah  county  to  certify  and  return 
the  ttme  and  cause  of  Imprisonment  or  re- 
straint on  January  16,  1916.  The  sheriff 
filed  his  return  on  the  day  specified  in  the 
Writ 

There  Is  no  controversy  about  the  facta. 
An  Indictment  was  returned  by  the  grand 
Jory  of  Multnomah  county  on  March  22, 1913, 
alleging  the  killing  of  one  Lam  Fcmg,  and 
charging  the  petitioner,  who  waa  accused  un- 


der the  name  of  ''Lonle  mng,**  vitti  flie 
crime  of  murdo*  in  the  first  degrea  A  bendi 
warrant  was  issned  for  the  arrest  of  peti- 
tioner, who  was,  on  November  21,  1014,  aj^ 
pretaended  and  taken  into  tlie  cnatod^  of 
sheriff.  The  arraign  molt  occurred  Decem- 
ber 4, 1914,  and  a  plea  of  not  gullty  waB  en- 
tered December  8,  1914.  On  motion  of  the 
district  attorney,  an  order  was  made  Decem- 
ber 21*  1914.  by  the  circuit  court  resubmit- 
ting the  indictment  to  the  grand  jury,  and 
on  the  following  day  an  Indictment  waa  re- 
turned Into  eomt  <Smxging  the  petitioner, 
under  the  name  of  "Louie  Ring,"  with  the 
crime  at  murder  In  the  second  degree  tor  the 
alleged  killing  of  Lam  Fong.  After  arraign- 
ment, lime  to  plead  waa  walrad,  and  on  De- 
cember 24, 1914,  the  petitioner  entered  a  plea 
of  not  guilty  to  the  second  indictment.  Pur- 
suant to  an  order  of  the  court  made  January 
13,  1915,  by  reason  of  the  second  Indictment, 
a  bendi  warrant  for  the  arrest  of  petitioner 
was  issued  on  the  same  day  and  Immediate- 
ly served.  The  drcult  court  fixed  January 
18, 1916,  as  the  time  fbr  the  trial  of  petition- 
er on  the  last  Indictment  The  district  attor- 
ney proposes  to  proceed  on  the  second  Indict- 
ment only.  The  petitioner  has  been  in  the 
custody  of  the  sheriff  contlnuonaly  since  No- 
vember 21.  1914,  the  date  when  the  first 
bench  warrant  was  served. 

WUUam  P.  Lord  and  Daidel  B.  Powers, 
both  of  Portland,  for  petitioner.  Arthur  A. 
Murphy,  of  Portland,  for  the  State. 

HARRIS,  J.  (after  stating  the  facts  as 
above).  The  questions  presented  involve  a 
consideration  of  the  constitutional  amend- 
ment abolishing  the  death  penalty,  and  the 
effect,  If  any.  had  by  that  amendment  upon 
the  proceeding  already  narrated.  The  phase 
of  the  case  most  discussed,  however.  Is 
whether  the  order  resubmitting  the  first  In- 
dictment and  all  subsequent  proceedings 
were  void. 

[1]  In  the  ]:>etitlon  for  the  writ  It  is  aa- 
serted  that  the  Imprisonment  of  petitioner 
violates  section  10  of  article  1,  and  infringes 
upon  section  1  of  the  fourteenth  amendment, 
of  the  Constitution  of  the  United  States.  At 
the  argument  counsel  did  not  Insist  u|;>on  the 
contention  made  in  the  petition,  but  It  was 
urged  tliat  the  circuit  court  did  not  have  au- 
thority to  make  the  order  resubmitting  the 
first  indictment,  and  that,  as  a  consequence, 
all  subsequent  proceedings  were  of  no  effect ; 
that,  slnoe  the  second  Indictment  Is  void, 
only  the  first  Indictment  can  be  sold  to  exist 
in  legal  contemplation ;  that,  If  a  trial  la  had 
on  the  first  Indictment,  the  petitioner  could 
only  be  tried  for  murder  In  the  first  degree, 
the  crime  specifically  charged ;  but  that  the 
accused  cannot  be  tried  for  that  offense,  be- 
cause the  constitutional  amendment  abolish- 
ing the  death  penalty  leaves  the  crime  with- 
out a  penalty,  and  that  therefore  the  petl- 


*Vor  ethar  eaaas  tm  nine  topic  and  lecUon  NUMBER  ta  Dec.  Dis.  ft  Am.  Dig.  Key-No.  SerlM  4  Rsp'r  Indexes 


Digitized  by  Google 


638 


145  PACIFIC 


RBPORTEK 


(Or. 


tloner  is  entitled  to  be  discharged,  since  be  Is 
restrained  for  an  act  that  Is  not  punishable. 

At  the  general  election  held  November  S, 
1914,  there  was  submitted  to  the  electorate  a 
proposed  constltatlonal  amendment  which 
reads  as  follows: 

"Article  1  of  the  Constitutioii  of  the  state  of 
Oregon  shall  be,  and  hereby  U,  amended  by  the 
addition  of  a  section  to  said  article  1,  and  it 
shall  be  designated  as  section  36  of  article  1. 

"Artide  1. 

"Section  S6.  The  death  penalty  shall  not  be 
inflicted  npoo  an^  person  nnder  the  laws  of 
Oregon.  The  maximum  punishment  which  may 
be  mflicted  ^all  be  life  imprigonment. 

"All  provisions  of  the  Constitution  and  laws 
of  Oregon  in  conflict  with  this  section  are  here- 
by abrogated  and  repealed  in  so  far  as  they  con- 
flict herewith,  and  this  section  is  seU-execnt- 
ing." 

Having  received  the  required  nnmber  of 
votes,  and  the  result  of  the  election  having 
been  proclaimed  by  the  Governor,  the  amend- 
ment is  now  a  part  of  the  organic  law  of  the 
state. 

[2,  3]  Murder  in  the  first  degree  Is  defined 
by  section  1893,  L.  O.  L.  Murder  In  the  sec- 
ond degree  is  defined  by  other  sections  of  the 
Code,  and  so,  too,  is  manslaughter  defined  by 
different  sections.  "Every  person  convicted 
of  murder  In  the  first  degree  shall  be  punish- 
ed with  death."  Section  1903,  L.  O.  L.  Every 
person  convicted  of  murder  In  the  second  de- 
gree shall  be  punished  by  imprisonment  for 
life.  Section  1904,  L.  O.  L.  A  separate  sec- 
tion of  the  Code  prescrllies  the  penalty  for 
manslaughter.  While  culpable  homicide  may 
present  Itself  In  any  one  of  the  three  forms, 
,and  although  the  three  offense  mentioned 
are  separately  defined  by  different  and  dis- 
tinct sections  of  the  Code,  nevertheless  an  in- 
dictment charging  murder  In  the  first  degree 
also  includes  the  crimes  of  murder  in  the 
second  degree  and  manslaughter,  and  a  con- 
viction of  any  one  of  the  three  may  be  had 
on  such  Indictment  Neither  the  charge  of 
murder  in  the  second  decree  nor  the  offense 
of  manslaughter  includes  the  requisite  ele- 
ments of  murder  in  the  first  degree.  If  tried 
on  the  second  indictment,  the  petitioner  could 
not  be  convicted  of  mnrdw  In  the  first  de- 
gree. 

It  Is  not  necessary  at  this  time  to  decide 
whether  the  constitutional  amendment  re- 
ferred to  ex  proprio  vigore  substitutes  life 
Imprisonment  for  the  death  iKnalty  where 
the  latter  was  the  punishment  heretofore 
prescribed ;  nor  Is  it  essential  to  the  conclu- 
sion by  us  reached  to  determine  whether  the 
state  could  proceed  upon  the  first  Indictment 
and  place  the  petitioner  on  trial  for  the  dis- 
tinct crime  of  murder  In  the  second  degree. 
Assuming,  however,  for  the  purpose  of  argu- 
ment only,  that  the  constitutional  amendment 
had  the  effect  of  stripping  what  was  the 
crime  of  murder  In  the  first  degree  of  any 
enforceable  penalty,  and  leaving  it  a  mere 
nude  definition,  without  vigor,  because  de- 
void of  a  penalty,  and  therefore  not  a  crime 


(State  V.  Stephanos,  63  Or.  135,  99  Pac.  42S, 
17  Ann.  Gas.  1146;  State  v.  Smith,  56  Or.  21, 
107  Pac,  980),  even  then  on  that  assumption 
there  is  no  ground  for  the  contention  that 
the  crime  of  murder  in  the  second  degree  is 
la  any  way  affected.  Murder  In  the  second 
degree  Is  a  distinct  crime,  defined  by  the 
Code  the  same  now  as  b^re  tiie  amendment, 
and  it  is  punishable  the  same  now  as  before. 
The  mere  fact  that  the  Code  permits  a  con- 
viction of  murder  In  the  second  degree  on  an 
Indictment  charging  murder  in  the  first  de- 
gree affords  no  room  for  the  claim  tbat  the 
constitutional  amendment  in  any  way  affects 
the  definition  (tf  the  crime  of  murder  in  the 
second  degree  or  cbangea  the  prescribed  pmi- 
ishment. 

[4]  Did  the  drcnlt  oonrt  have  the  authority 
to  resnbmit  the  first  Indictment?  And,  If 
such  power  did  not  exist,  then  were  the  snb- 
sequent  proceedings  void?  WhUe  corndderlng 
these  qoesttons.  It  mast  be  tmme  In  mind 
that  mere  Irregularitiea  cannot  be  Inquired 
loto^  and  the  writ  of  habeas  corpus  will  jMt 
afford  relief  unless  the  process  upon  which 
the  petitioner  is  being  held  is  void.  Bx  parte 
Tice.  32  Or.  179,  49  Pac.  1038 ;  Ex  parte  Fos- 
ter, 138  Pac.  849.  Thronghout  tile  inquiry 
we  are  also  governed  by  the  role  that  the 
object  of  this  proceeding  is  to  ascertain 
whether  the  pettttmer  was  I^Uy  restrained 
of  his  liberty  at  the  time  the  sheriff  made 
his  return.  lasigl  t.  Tan  De  Carr,  166  U.  S. 
391.  17  Snp.  Ct  695,  41  li.  Bd.  104B;  fix 
parte  Dye,  32  MonL  182,  79  Pac  689. 

The  order  complained  of  was  made  by  tte 
rircuit  court  December  21,  1914,  and,  after 
giving  the  title  of  the  canse^  reads  as  fol- 
lows: 

"Comes  now  Thcsnaa  G.  Ryan,  deputy  district 
attorney,  and  moves  this  honorable  court  for 
on  order  resubmitting  this  cause  to  the  grand 
jury  of  Multnomah  county.  Or.,  on  the  ground 
and  for  the  reason  that  tiie  indictment  herein, 
No.  C-3143,  was  restrained  by  the  grand  jury 
of  Multnomah  county,  Or.,  on  the  22d  day  of 
March,  1913,  charging  the  above-named  defend- 
ant and  others  with  the  commission  of  the  crime 
of  murder  in  the  first  d^ree;  that  since  thst 
time  the  penalty  for  said  crime  has  been  abol- 
ished by  the  people  of  the  state  of  Oregon  by 
initiative  measures,  and  therefore.  In  order  to 
avoid  any  possibility  or  probability  of  error 
which  might  result  in  defeating  the  ends  of  jus- 
tice, this  motion  is  made,  and  the  court,  b^ng 
fully  advised  in  the  premises,  and  being  of  the 
opinion  that  said  motion  should  be  granted : 

"It  is  therefore  ordered  that  this  indictment 
No.  C~3143  be,  and  the  same  is  hereby,  resub- 
mitted to  the  grand  jury  of  Multnomah  county, 
Or.,  for  such  consideration  as  they  may  deem 
fit  and  proper  in  the  premises." 

The  petitioner  plants  himself  on  the  ground 
that  the  statute  does  not  furnish  any  author- 
ity for  the  actl<Hi  taken  by  the  court ;  that 
the  order  was  void  vith  the  result  that  the 
second  Indictment  and  bench  warrant  issued 
thereon  are  likewise  of  no  effect. 

The  Code  provides  when  an  indictment 
must  be  set  aside  on  the  motion  of  a  defend- 
ant (section  1483,  L.  O.  L.);  and,  If  set  aside 
on  BQcih  motion,  the  case  may  be  resubmitted 
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to  the  grand  jnry  (section  1485)  In  which 
event  the  accused  most  remain  In  custody, 
onless  admitted  to  ball  (section  1486,  L.  O. 
Lk).  If  a  demnrrer  Is  Interposed  by  a  defend- 
ant, and  If  it  Is  sustained,  the  court  Is  em- 
powered to  direct  that'the  case  be  resubmit 
ted.  Section  1495,  L.  O.  L.  The  four  sec- 
tions of  the  Code  referred  to  are  all  included 
in  chapter  &  Section  1488  oX  that  diapter 
provides  that: 

"An  order  to  set  aside  an  iodictment,  as  pro- 
vided Id  this  chapter,  is  no  bar  to  a  hltore 
proBecution  for  the  same  crime." 

The  petitioner  argues  that  the  diapter  men- 
tlooed  only  provides  for  resubmitting  a  case 
when  a  motion  or  a  demurrer  has  been  inter- 
posed by  the  accused  and  sustained  by  the 
court;  and  for  the  purposes  of  this  case  we 
sbaU  assume  that  his  position  is  well  ground- 
ed, and  also  assume  that  no  statute  thus  far 
mentioned  confers  iipcm  tbe  court  power  to 
resubmit  an  Indictment  on  the  motion  of  tbe 
district  attorney,  as  was  done  In  the  cause  we 
are  now  considering. 

We  shall  now  consider  the  sections  of  the 
Code  permitUng  the  dismissal  of  an  Indict- 
ment on  the  motion  of  the  district  attorney  or 
of  tbe  oonrt.  Section  1704,  L.  O.  reads 
tlrna: 

"The  conrt  may.  either  of  its  own  motion  or 
upon  the  application  of  the  district  attorney, 
and  in  furtherance  of  jnstice,  order  an  action, 
after  indictment,  to  be  dismissed;  but  in  that 
case,  the  reasons  of  the  dismissal  most  be  set 
forth  in  the  order,  which  must  be  entered  in 
the  Journal.** 

It  will  be  observed  that  tbe  section  just 
quoted  provides  for  a  dismissal  of  tSie  in- 
dictment The  order  questioned  by  petitioner 
merely  provides  that  the  Indictment  be  resub- 
mitted. 

Section  1705.  L  O.  provides  that  tbe 
district  attorney  cannot  discontlnae  or  aban- 
don a  iwoeecotlon  for  crime,  exc^  as  pro- 
vided In  section  1704;  and  finally  section 
1706.  L.  O.  L,  is  to  the  effect  that  an  order 
for  the  dismissal  of  a  charge  or  action,  as 
provided  in  this  chapter,  is  a  bar  to  another 
prosecution  for  tbe  same  crime  if  It  be  a  mis- 
^meanor,  but  It  Is  not  a  bar  if  the  crime 
diarged  be  a  felony.  Tbe  three  sections  Just 
mentioned  are  all  parts  of  chapter  1&  Mur- 
der in  the  second  degree  is  a  felony,  and 
therefore,  by  the  express  terms  of  the  stat- 
ute, the  dismissal  of  an  indictment  charging 
murder  In  tbe  first  degree  would  not  bar  a 
prosecution  for  murder  In  the  second  degree ; 
nor  does  section  2375,  L.  O.  L.,  strengthen 
the  argument  of  petitioner,  even  if  it  be  as- 
sumed that  what  was  once  murder  in  tbe 
first  degree  is  now  not  a  crime  because  no 
punishment  ma;-  be  Imposed.  State  v.  Gaunt, 
18  Or.  115, 121,  0  Pac.  55. 

If  the  order  made  by  the  court  be  deemed 
to  be  a  dismissal  within  the  meaning  of  sec- 
tion 1704,  then  by  the  terms  of  section  1706 
the  grand  Jury  was  warranted  in  returning 


the  second  indictment  If,  on  the  other  band, 
the  order  to  resubmit  did  not  amount  to  a 
dismissal,  and  U  we  treat  the  first  indictment 
as  stlU  pending,  nevertheless  the  grand  jury 
was  not  precluded  from  returning  the  second 
indictment  Up  to  this  time  the  petltl<Hier 
bas  not  been  put  in  Jeopardy.  State  v.  Steeves, 
29  Or.  85-107.  43  Pac.  947. 

The  rule  announced  In  State  v.  Belnhart, 
26  Or,  466,  38  Pac.  822,  Is  decisive  of  the  ques- 
tion, and  In  that  case  the  court  uses  .the  fol- 
lowing language: 

"It  is  also  claimed  that  the  power  of  the  grand 
jury  is  at  an  end  when  it  returns  an  indictment 
into  court,  and  that  it  cannot  afterward  return 
another  indictment  against  tbe  same  defendant 
for  the  same  offense,  unless  by  order  of  the 
court  the  case  is  resubmitted  to  them.  We  can 
find  QO  warrant  in  law  for  this  contention." 

The  general  rule  is  that  successive  indict- 
ments may  be  returned  against  tbe  same 
person  for  the  same  offense,  unless  prevented 
by  some  obstacle,  such  as  former  Jeopardy  or 
a  statute.  Stuart  v.  Conmionwealtb,  28  Grat 
(69  Va.)  960,  066 ;  Perkins  v.  State,.  66  Ala. 
457-461;  22  Cyc.  223. 

It  ap[>ears  from  the  record  tbat  tbe  name 
of  the  petitioner  bas  been  erroneously  en- 
tered as  Chin  Shlng,  as  Jing  Shing,  and, 
when  arraigned  on  tbe  second  Indictment, 
Oung  Shing  appears  as  his  true  name.  Al- 
though In  no  way  Involved  at  this  tlm^  still 
the  errors  mentioned  should  be  corrected. 

Viewing  tbe  facts  from  any  position  and  at 
any  angle  of  the  case,  the  conclusion  Is  that 
the  petitioner  is  legally  detained. 

The  writ  Is  dismissed,  and  the  petitioner 
Is  remanded. 

MOORB,  a  J.,  and  BAKIN  and  BEAN.  JJ., 
concur. 


BURGGRAF  v.  BROCHA  et  al. 
(Supreme  Court  of  Oregon.   Jan.  10,  1915.) 

1.  Exchange  of  Pbopebtt  d  S*)— Bbscis- 

SION— FbAUD—'E  VIDBN  CE. 

In  an  action  to  recover  the  value  of  land, 
traded  for  other  land  title  to  which  failed,  plain- 
tiff may  give  in  evidence  a  pretended  abstract 
of  defendants*  title,  friven  him  by  them,  not 
as  evidence  of  title,  but  to  prove  defendants* 
lack  of  title  to  land  In  question;  such  ab- 
stract, as  against  the  defendants,  being  prima 
facie  proof  of  that  fact. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  |i  14-18;  Dec.  Dig.  f  8.*] 

2.  EXCnAITOE   OF  PBOnBTT   Q  8*)— BlSCIS- 

sioN— Evidence, 

Where,  in  an  action  to  recover  value  of 
land,  traded  for  other  land  title  to  which  has 
failed,  evidence  of  the  value  of  the  property 
conveyed  to  defendants  In  exebance  fbr  tnelrs 
is  competent 

[Ed.  Note.r-For  other  cases,  see  BxehanBe  of 
Property,  Cent  Dig.  il  14-lS;  Dec.  Dig.  f  &*J 

8.  BviOlNCi  (I  272*)— ADHIBBIONB. 

Id  a  suit  for  value  of  land,  traded  for  other 

land  to  which  title  Imd  fnfled,  the  declaration 
of  defendants  that  plaintiff  should  have  traded 
off  the  land  before  investigating  the  title  was 
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competentt  fti  tending  to  show  that  he  had  no 

faith  in  hia  own  title  to  land. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  SS  1105-1107 ;  Dec  Dig.  S  272  •] 

4.  Dismissal  and  Noksttit  (S  56*) — PiETas 

(S  90«)— MlSJOINDEB  OF  PaBTIBH. 

Misjoinder  of  defendants  can  be  taken  ad- 
vantage of  only  b;  those  misjoiaed,  and  is  not 
fatal  to  the  complainti  and  not  ground  for  a 

nonsuiL 

[Ed.  Note, — For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent.  Dig.  §§  95,  124-128 :  Dec  Dig. 
S  50;*  .Parties,  Cent.  Dig.  S  148;  Dec  Dig.  S 
80.*] 

5.  PABTIG8  (S  75*)— MlBJOINDKB— WAITEB  OF 

Defect. 

A  defect  of  parties  in  the  complaint  is 
waived,  if  objection  is  not  raised  by  demurrer. 

[Ed.  Note. — For  other  cases,  see  Parties, 
Cent.  Dig.  §3  115,  116,  167;  Dec  Dig.  S  75;^ 
Pleading,  Cent  Dig.  |  494.] 

6.  Dahaobb  (I  141*)  — Pleadiito— Aluega- 

TZONS  OF  DaUAOE. 

Where  the  facta  alleged  In  the  complaint 
necessarily  Involve  damage,  no  specific  allega- 
tioD  to  that  effect  is  necessary. 

[fiid.  Note. — For  other  cases,  aee  Damages, 
Cent  Dig.  »  406-408,  412,  414.  4157Dec 
Dig.  I  14l*J  .       .  . 

7.  ExcHAWGE  OP  Pbopebtt  (5  8*)— Resoibsion 
—Pleading — ^Allegation  of  Fraud. 

Where,  in  an  action  for  the  value  of  land, 
traded  for  other  land  title  to  which  bad  failed, 
the  complaint  charged  that  the  defendants  rep- 
resented that  they  owned  their  land  and  had 
good  title  thereto,  when  in  fact  they  did  not, 
a  clear  case  of  fraad,  at  least  constructive 
frand,  is  made  out, 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  S§  14-13;  Dec  DigTf  8.*] 

8.  Injunction  (S  3*)— Motion  to  Dissolve. 

Where  plaintiff  sues  to  recover  the  value  of 
land,  exchanged  for  land  to  which  the  defend- 
ants had  no  title,  a  motion  to  dissolve  a  re- 
straining order,  in  the  nature  of  an  injunction, 
probibiting  the  defendants  from  dispOBinf;  of 
the  land  in  gaeetlon,  was  improperly  denied, 
since  the  suit  is  at  taw,  while  injunctaon  is  an 
equitable  remedy. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  i  8 ;  Dec  Dig.  S  8-*] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County ;  George  N.  Davis,  Judge. 

Action  by  John  Burggraf  against  Molly 
Brocba  and  another.  Judgment  for  plaintiff, 
and  defendants  appeaL  Affirmed. 

This  Is  an  action  to  recover  the  ralne  of 
land  traded  to  defendants  for  property  in 
Midilgan  to  which  defendants  bad  no  title. 
Plaintiff  and  d^endants  entered  into  an 
agreement  for  the  uchange  of  landa  Plain- 
tiff conveyed  to  defendants  lot  1,  in  block  24, 
Tinker's  Second  addition  to  Long  Bea<A,  and 
lota  S,  and  4,  in  block  5,  Tinker's  North  addi- 
tion to  Long  Beach,  Wash^  In  exchange  for  the 
S.  E.  %  of  section  12,  township  18  N.,  range  S 
W.,  In  Clare  county,  state  of  Michigan,  and 
six  lota  in  Ocosta,  Wash.  Said  lots  of  plaintiff 
were  Incumbered  by  a  mortgage  iu  the  sum  of 
$2,000.  Defendants  executed  a  deed  to  plain- 
tiff for  said  8.  E.  ^  of  section  12,  township 
18  N.,  range  6  W.,  and  represented  to  plaintiff 
that  they  were  the  owners  and  bad  good  title 
to  aald  land  In  Ml<dilgaiL  At  the  time  of  the 


trade  defendants  delivered  to  plalntifT  a  pre- 
tended abstract  of  title :  bat  plaintiff  allies 
that  the  land  in  Michigan  did  not  belong  to 
defendants,  and  be  sued  to  recover  $6,000, 
the  alleged  value  of  his  land  so  conveyed  to 
defendants.  At  the  commencement  of  the 
action  plaintiff  obtained  a  restraining  order 
to  enjoin  defendants  from  selling  or  dispos- 
ing of  any  real  property  which  they  might 
own  until  the  determination  of  the  action 
now  pending.  The  case  was  tried  t)efore  the 
court  without  a  Jury,  and  resulted  la  a  judg- 
ment for  the  plaintiff  in  the  sum  of  $5,000, 
from  which  the  defendants  appealed. 

W.  Bi  Crltchlow,  of  Portland,  tor  appel- 
lants. J.  J.  Fitzgerald  and  S.  M.  Johnson, 
both  of  Portland  (B.  S.  Pague,  of  Portlandi*  <m 
the  brief),  for  respondent. 

EAKINr  J.  (after  stating'  tiie  Cacts  as 
above).  [1]  The  first  assignment  of  error  ia 
as  to  the  receiving  In  evidaiee  of  plalntUTs 
Exhibit  2,  an  abstract  Plaintiff  testified  as 
to  the  signing  of  the  agreement,  whlcb  pro- 
vides, among  other  things: 

"The  party  of  the  second  part  [G.  F.  Brocha], 

in  consideration  of  the  premises,  agrees  to 
exchange  to  the  said  party  of  the  first  part 
[Burggraf]  the  following  described  property  for 
the  above  described  property  as  follows :  Tlie 
southeast  quarter  of  section  12.  township  IS 
north,  of  ranee  6  west,  situated  in  Clare  Coun- 
ty, state  of  Michigan — to  be  free  of  incumbrance 
except  as  to  taxes  of  1912,  which  party  of  the 
first  part  agrees  to  assume,  *  *  *  to  give 
abstract  on  the  Michigan  property,  and  a  eer- 
tificate  on  the  Washington  lots." 

At  the  same  time  they  made  to  the  plaintiff 
an  affidavit  to  the  effect  that  G.  F.  Brocha  Is 
the  owner  of  the  property  described,  namely, 
the  S.  E.  hi  of  section  .12,  township  18  N..  of 
range  Q  W.,  as  a  part  of  the  basis  of  the 
trade.  Defendants  furnished  to  plaintiff  a 
pret^ed  abstract  of  title,  and  plaintifr 
thereupon  <Aered  in  evidence  the  said  alleged 
absteact,  to  wlilch  defendants  objected  on  the 
ground  that  it  was  incompetent  The  court 
overruled  the  objection,  and  it  was  received 
in  evldaicb  The  abstract  was  not  offered  as 
evidence  of  the  title,  but  plaintiff  was  seeking 
to  prove  that  defendants  did  not  liave  title 
to  the  land.  Bee  Jaeger  v.  Harr,  ez  Or.  16, 
123  Pac.  01,  9(a.  And  as  against  defendants 
the  exhitdt  was  prhna  facie  evidence  of  that 
fact 

[2]  AssignmentB  Nos.  2,  3,  ^  6,  and  7  re- 
late to  the  overruling  of  cAiJectlons  to  the 
offer  of  evid«kce  tending  to  show  the  value 
cl  plalntUTs  property  omveyed  to  defradaats 
in  exchange  for  the  Mictilgan  property.  One 
of  the  main  issues  tendered  was  that  plain- 
tiff's proper!?  was  worth  $6,000,  the  amount 
he  se^  to  recover.  The  prayer  tor  Judg- 
moit  is  based  Ihereni,  and  it  was  competent 
testimony. 

[3]  The  fifth  assignment  of  enor  relates  to 
what  defradant  O.  F.  Brociha  said  to  a  wit- 
ness as  to  his  title  to  tbe  Uldbigan  land. 
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The  answer  parttcalarly  ihowa  the  relevancy 
«f  the  queetlon.  Wtara  he  was  spoken  to 
about  it,  Brocha  said,  "Why  didn't  he  trade 
it  off  before  he  Investigated  U  [the  tiUe]r 
which  waa  clearly  competent,  as  tending  to 
show  that  he  had  no  confldence  in  his  title. 

[4-7]  The  eighth  assignment  Is  as  to  the 
denying  of  the  motion  for  nonsuit,  which  is 
based  on  several  grounds.  The  first  reason 
given  is  that  the  plaintiff  did  not  allege  that 
the  Michigan  property  did  not  belong  to  de- 
fendants; hut  that  is  the  charge  of  sub- 
di vision  4  of  the  complaint  The  second  point 
relates  to  the  misjoinder  of  defendants,  which 
Is  a  defect  that  no  one  can  take  advantage 
of  except  the  i>ersons  mlsjolned.  It  is  not  fa- 
tal to  the  cmuplaint  Tleman  v.  Sa(^s,  62  Or. 
560,  98  Pa&  163.  EJven  a  defect  of  parties  is 
waived,  if  not  raised  by  demurrer.  See  sec- 
tion 68,  L.  O.  Jm,  and  cases  there  dted.  The 
fourth  argument  concerns  the  allegation  of 
damages,  bat  the  facts  alleged  show  damage, 
and  that  Is  all  that  is  required.  The  fifth 
subdivision  is  as  to  the  failure  to  allege  the 
elements  of  fraud.  It  Is  specifically  charged 
that  defendants  represented  that  they  owned 
the  Michigan  land,  and  bad  good  title,  when 
In  fact  th^  did  not  own  It — a  clear  case  of 
fraud,  constructtve,  at  least,  if  not  criminal. 

[I]  An  Injunction  was  allowed  at  the  com- 
mencement of  this  action;  but  an  Injunction 
Is  an  equitable  remedy,  and  Is  not  available 
in  law  actions.  We  tbink  that  upon  the 
showing  made  and  the  case  pending  plaintiff 
was  not  ^titled  to  the  Injunction,  and  the 
court  erred  in  denying  the  motion  to  dissolve 
It  The  injunction  is  hereby  dissolved. 

We  find  no  error  in  the  record.  The  Jodg- 
mmt  to  afflrmed. 

MOORE.  C.  J.,  and  BURNETT  and  BEN- 
SON, JJ.,  cMicur.  McBRIDE,  J.,  taking  no 
part  in  the  consideration  of  this  ease. 


LAHPMAN  V.  LAMPHAN. 
(Sa^vme  Court  of  Oregon.    Jan.  19,  1916.) 
BxacunoN  (|  161*)— I88Ttanci  of  Wbit—Mo- 

nON  TO  <2UASH. 

Where  an  execution  issued  and  an  attempt 
to  levy  has  been  made,  it  is  improper  to  issue 
a  second  execution  while  the  first  is  still  pend- 
ing and  the  second  writ  will  be  quashed  on  mo- 
tion. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  H  467-4T1;  Dec  Dig.  |  161.*1 

In  Bana  Appeal  from  Circuit  Court,  Mar- 
lon County;   Percy  R.  Kelly,  Judge. 

Suit  for  divorce  by  Kathleen  Lampman 
against  C.  E.  Lampman,  resulting  In  decree 
tor  plaintiff.  From  an  order  overruling  a 
notion  to  quash  a  second  writ  of  execution 
to  enforce  the  judgment  for  payments  for 
nipport  of  children,  defendant  api>eals.  Re- 
nned  and  remanded,  with  directions. 

On  Deoonber  23,  1912,  the  plaintiff  began 
a  milt  for  a  dlvoroa  against  defendant  in  the 


drcult  court  for  Marion  county.  The  de- 
fendant made  no  appearance,  and  upon  a 
trial  of  the  case  a  decree  was  entered  In 
favor  of  plaintiff,  dissolving  the  bonds  of 
matrimony  then  existing  between  the  parties, 
and  awarding  the  custody  of  the  two  minor 
children  to  plaintiff,  and  directing  defendant 
to  pay  to  plaintiff  the  sum  of  ?15  on  the  1st 
day  of  March,  1913,  and  fl5  on  the  Ist  day 
of  each  month  thereafter,  for  the  support, 
nurture,  and  education  of  such  children. 
Thereafter,  on  May  12,  1914,  an  execution 
was  issued  to  the  sheriff  of  Marion  county 
upon  this  money  judgment,  and  on  May  18, 
1914,  the  sheriff  filed  In  the  county  clerk's 
office  a  certificate  of  -attachment  of  certain 
real  property,  which  is  all,  so  far  as  the  rec- 
ord discloses,  that  was  ever  done  under  oi 
by  virtue  of  the  writ  On  June  20,  1914,  one 
Kathleen  Shreve,  who  certifies  that  she  is 
identical  with  the  plaintiff,  also  certifies  that 
she  has  received  various  amounts,  aggregat- 
ing Ills,  as  payments  upon  the  Judgment 
but  this  statement  is  not  verified  and  does 
not  say  whether  or  not  she  has  received  any 
other  sums.  On  June  20,  1914,  another  exe- 
cution was  issued  by  the  county  clerk  to  the 
sheriff  of  Marion  county  upon  the  same  judg- 
ment and  on  ttie  same  day  the  sheriff  again 
filed  with  the  clerk  a  certificate  of  attach- 
ment of  certain  real  property  in  Marion  coun- 
ty. Thereafter,  on  July  20, 1914,  the  defend- 
ant, appellant  herein,  filed  a  motion  in  the 
lower  court,  asking  that  the  second  execution 
be  quashed,  and  from  an  order  overruling 
such  motion,  defendant  appeals.  There  was 
no  appearance  in  this  court  for  respondent 
.by  brief  or  otherwise. 

PhUlp  Gilbert  and  A.  O.  OoDdtt,  both  of 
Salem,  for  appellant  Page  *  Robarta,  af 
Salem,  for  respondent. 

BENSON,  J.  (after  stating  the  facts  as 
above).  There  are  several  reasons  assigned 
by  appellant  to  Justify  a  reversal  of  the  or- 
der made  by  the  circuit  court  but  It  will  not 
be  necessary  to  consider  more  than  one. 

It  appears  from  the  record  that  there  are 
two  writs  of  execution  out  at  the  present 
time,  and  that  there  has  been  an  attempted 
levy  under  each. 

"If  a  writ  has  been  Iseued,  and  its  execution 
coDimenced,  it  must  first  he  completed  before  a 
new  writ  can  issue.  *  •  *  After  a  levy  is 
made,  the  plaintiff  has  no  rlffht  to  wantonly 
abandon  it;  and  If  he  does  so,  and  procures  the 
iflsutnfi;  of  an  alias  writ,  or  ff  under  any  circum- 
stances an  alias  issues  while  a  levy  under  a 
prior  writ  remains  undisposed  of,  such  alias 
may  be  quadied."  Freeman  on  Executions  (2d 
Ed.)  i  50. 

And  the  same  doctrine  has  been  approved 
by  this  court    Wright  v.  Toung,  6  Or.  87. 

It  follows  that  the  order  overruling  the 
motion  to  quash  the  second  writ  of  execution 
should  be  reversed  and  the  cause  remanded, 
with  directions  to  allow  the  motion. 


•For  Mh«r  esMs  wm  man  tOB*o  and  bmUou  NUMBBR  la  Dw.  Die.  A  Am.  Dig.  Ksy-No.  SarlM  ft  lUp'r  Intnm 
145P^-11 


Digitized  by 


Google 


642 


145  PACIFIC 


BEPOBTER 


(Or. 


ANDERSON  et  aL  t.  FHEGLET  et  bL 

(Supreme  Court  of  Oregon,    Jao.  19,  1915.) 
Appeal  and  Ebbob  (8  1177*)— Atfibmancb— 

ReUAHD— FCBIHEB  PrOCBBDINOB—NIW  ZS- 
SUBS. 

Where  the  issneB  presented  to  the  trial 
court  were  well  defined,  and  the  evidence  vaB 
directed  to  the  issues  as  ^med,  and  there  was 
nothing  in  the  pleadings  to  mislead  defendant 
R,,  the  Supreme  Court  having  decided  the  is- 
sues presented  on  the  entire  record  as  made  and 
determined  by  the  questions  presented,  and  judg- 
ment  having  been  affirmed,  the  court  could  not 
remand  the  cause  to  Uie  end  that  R.  m^^ht  file 
a  new  answer  presenting  new  and  different 
questions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  »  4597-4604,  4606-4610; 
Dec.  big.  i  1177.*] 

In  Sana  On  rebearlnff.  Affirmed. 
For  former  opinion,  eee  142  Pac.  693. 

Earl  C.  Bronaugh,  of  Portland  (Teal,  Mi- 
nor &  Wlnfree,  of  Portland,  <Hi  the  brief), 
for  appellant.  W.  C.  Hale,  of  Grants  Pass 
(O.  8.  Blanchard  and  George  H.  Durham, 
both  of  Grants  Pass,  on  the  brief),  for  re- 
spondents. 

HARRIS,  J.  This  court  on  May  26.  1914, 
affirmed  the  decree  appealed  from,  and  on 
July  7th  denied  a  petition  tor  rehearing. 
The  mandate  was  issued  July  8th,  and  re- 
corded by  tiie  clerk  of  the  circuit  court  on 
July  23d.  Thereafter  In  the  month  of  July 
the  defendant  RoUnscm  filed  a  motion  to 
recall  the  remittitur.  The  motton  to  recall 
was  not  fo^  the  purp(»e  of  correcting  any 
mere  clerical  mistake  In  the  mandate,  nor 
to  make  It  conform  to  the  decree  of  thlB 
court;  but  the  motion  was  In  effect  a  peti- 
tion for  a  rehiring  and  a  modification  of 
the  decree.  The  remittitur  was  returned 
August  4th,  and  on  November  10th,  after  the 
expiration  of  the  March  term  of  court,  the 
moUon  to  recall  was  deided,  and  thereupon 
die  mandate  was  again  sent  to  t^  clerk  of 
Josephine  coun^.  Thereafter  the  mandate 
was  directed  to  be  returned  and  was  receiv- 
ed by  the  derk  of  this  court  November  28th. 
This  court,  on  Its  own  motion,  on  December 
1st,  ordered  that  the  mandate  be  recalled  and 
granted  a  petition  for  a  rehearing,  and  the 
case  was  heard  anew  January  4,  1915.  At 
the  last  bearing  the  plaintiffs  contended  that 
Jurisdiction  to  nuike  the  order  entered  De- 
cember Ist  did  not  exist,  on  the  theory  that 
the  termination  of  the  March  term  divested 
the  appelate  court  of  any  power  to  modify 
the  decree  rendered.  It  Is  not  necessary 
to  determine  any  question  of  Jurisdiction,  be- 
cause of  the  conclusion  reached  after  again 
fully  considering  the  case  on  Its  merits; 
and  we  lE^all  therefore  assume,  but  not  de- 
cide, that  this  court  had  power  to  recall  the 
order  complained  of. 

The  plalntlflb  were  the  owners  of  mining 
property.     The  Gallce  Consolidated  Mines 


(Company,  hereinafter  referred  to  as  tbe 
"corporation,"  owned  a  group  of  unpatent- 
ed mining  claims  adjoining  the  property  of 
plaiutUIs,  The  corporation  on  June  10.  1904, 
gave  a  note  for  92,000  to  the  Grants  Pass 
Banking  &  Trust  Company,  and  for  Oxe  pur- 
pose of  securing  this  note  the  corporation 
gave  a  mor^cage  covering  its  group  of  min- 
ing dahns.  The  plalntifb  on  November  16; 

1905,  (Atalned  a  decree  In  the  circuit  conrt 
for  Josephine  county  against  tbe  corpora- 
tion restraining  the  latter  from  maintaining 
a  ditch  on  the  proper^  of  plaintiffs  and  also 
secured  a  judgment  for  12,500  as  damagea. 
Plaintiffs  commenced  a  law  action  against 
the  corporation  November  18,  1905,  and  on 
April  25,  1906,  obtained  a  Judgment  for  f2,- 
600.  A  second  mortgage  was  glvi^  by  the 
corporation  to  Grant  Phegl^  on  October  17, 

1906,  to  secure  a  note  of  that  date.  Prior  to 
March  16,  1907,  tbe  bank  assigned  its  note 
and  mortgage  to  Grant  ^egley,  so  that 
Phegley  then  became  the  owner  of  both 
mortgajges.  Phegley  was  oont^mplatlnK  the 
foreclosure  of  his  m(wl;gage  and  altered  Into 
negotiaUons  with  plalntlfl!s  irttb  a  view  of 
forming  a  "pooling  agreement"  to  handle  tbe 
properly  of  {dalntlffs  and  tbe  adjoining 
group  of  mining  claims  covered  by  the  mort- 
gages. The  negotiations  resulted  In  an  agree- 
ment between  the  plalntifto  and  Pliesley, 
which  agreement,  after  reditlng  the  above- 
mentioned  judgment  for  $2,500,  the  judgment 
for  $2,600,  the  first  and  second  mortgages, 
is  as  foUovra: 

"Whereas,  the  said  Grant  Phegley  is  desirous, 
with  all  convenient  dispatch,  of  acquiring  title 
to  the  said  mortgaged  premises  of  the  Oaiice 
GcoisoUdated  Mines  Company  and,  upon  doinc 
so,  desires  to  make  a  consolidation  of  said  prop- 
erties with  their  appurtenant  water  rights,  with 
the  said  propertieB  and  water  rights  of  the  oar^ 
ties  of  the  first  part,  for  the  purpose  of  Erect- 
ing a  joint  sale  of  said  properties : 

"Now  therefore.  In  consideration  of  the  prem- 
ises, and  tbe  sum  of  one  dollar  by  each  of  the 
parties  hereto  to  tbe  other  respectively  in  hand 
paid,  the  receipt  whereof  is  hereby  acknowledg- 
ed, the  said  parties  hereby  covenant  and  agree 
to  and  with  each  other  that,  upon  the  acqnW- 
tion  of  the  title  to  the  said  mortgaged  premises 
of  tbe  Galice  Uoosolidated  Mines  Company  by 
the  said  Grant  Phegley  within  the  period  of 
eighteen  months  from  this  date,  the  said  parties 
of  this  agreement  will  pool  their  respective 
properties  for  the  purpow  of  making  a  joint 
sale  thereof  upon  the  following  basis,  to  wit : 

"The  united  properties  shall  be  valued  at  tht 
minimum  price  of  twenty-six  thousaud  dollars 
($20,000.00),  and,  if  said  properties  shall  be 
sold  for  said  price,  the  parties  of  the  first  part 
shall  receive  thereof  and  therefrom  the  sum  of 
sixteen  thousand  dollars  ($10,000.00),  and  the 
party  of  the  second  part  the  sum  of  ten  thou- 
sand dollars  ($10,000.00),  and  any  amount  real- 
ized upon  such  sale  in  excess  of  twenty-siz 
thousand  dollars  ($26,000.00)  shall  he  equally 
divided  between  tbe  parties  to  this  agreement ; 
that  is,  one-half  of  sacb  excess  to  the  parties  of 
the  first  part;  and  one-half  thereof  to  tbe  party 
of  the  second  part ;  and,  until  such  sale  is  made, 
it  is  understood  and  agreed  between  the  parties 
hereto  that  the  said  T.  K.  Anderson  shall  rep- 
resent tbe  party  of  the  second  part  as  Us  agent 
and  representative  upon  the  said  properties  of 
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the  Galice  Consolidated  Miiiei  C<»npaiiy,  nhai 
acquired  bT  the  said  party  of  the  secoDd  port, 
until  such  contemplated  sale  U  made  of  the 
joint  propetidea,  and  shall  supervise  all  neces- 
■ary  assessment  work  and  ditch  repair  and 
maintenance  required  to  be  done  b;  said  party 
of  tbe  second  part  to  maintain  and  hold  his  ti- 
tle thereto,  and  shall  receive,  for  such  super- 
risfon,  the  sum  of  forty  dollars  ($40.00)  per 
month,  to  be  paid  to  said  Anderson  monthly 
by  the  said  party  of  the  second  part;  and  it 
is  understood  and  agreed  that  the  said  part;  of 
tfae  second  part  shall,  during  the  term  of  said 
Anderson's  employment  and  until  said  Joint  sale 
can  be  effected,  do,  at  his  own  expense,  all  nec- 
Dssary  assessment  work  and  repairs,  mainte- 
nance and  use  of  the  ditches  and  water  rights 
appurtenant  to  the  said  properties  hereafter 
spoken  of  as  the  Pheglc^  properties,  as  may  be 
reqaiaite  and  necessary  to  maintain  bia  title 
thereto. 

*'It  ia  further  asreed  between  the  parties  here- 
to that  the  said  Grant  Fbegley  shall  use  bis  in- 
fluence to  have  the  said  Galice  Consolidated 
Mines  Company,  the  appellant  in  the  said  ap- 
peals now  pending  in  the  iSupreme  Court  of 
the  state  of  Oregon,  dismiss  the  same  at  the  ap- 
pellant's costs,  with  all  convenient  dispatch, 
and  that,  thereupon,  the  said  parties  the  first 
part  shall  cause  an  order  of  sale  and  execution 
to  be  Issued  upon  their  reepectlTe  decree  and 
jadgments  against  the  said  Galice  Consolidated 
Mines  Company,  and  cause  the  same  to  be  sold 
at  public  auction  as  by  law  required,  and  to  bid 
io  tbe  same  at  such  sales  for  the  amounts  due 
from  the  said  judgment  debtor  to  the  parties  of 
the  first  part  upon  their  said  decree  and  judg- 
ments, and  also,  if  necessary,  for  the  amounts 
due  to  tbe  said  Grant  Phegley  upon  his  assign- 
ed mortgage  for  two  thousand  dollars  ($2,000.- 
00)  and  his  other  mortgage  for  six  thousand 
dollars  ($6,000.00),  and  for  the  purpose  of  such 
■ale,  the  said  parties  of  the  first  part  are  here- 
by antborized  to  bid,  in  their  own  names,  the 
amounts  due  upon  said  mortgages  with  like 
effect  so  far  as  said  bidding  is  concerned  as  if 
they  were  the  owners  thereof,  and  their  receipt 
to  tbe  slierUr  or  eonnty  clerk  of  Josephine  coun- 
ty for  the  unoonta  due  on  tald  mortgages,  shall, 
for  tbe  purpose  of  such  bidding  and  sale,  stand 
m  lieu  of  tbe  actual  payment  of  cash  to  said 
iheriS  at  such  sale,  and  such  bidding  may  be 
done  either  by  the  parties  of  the  first  part  as 
the  judgment  creditors  upon  said  judgments  or 
by  the  said  T.  K.  Anderson  in  person  for  con- 
Tenience  in  handling  the  same,  as  may  be  deem- 
ed most  advantageous,  or  bid  said  property  sub- 
ject to  said  mortgages.  In  case,  however,  that 
■aid  appeals  Bhall  not  be  dismissed,  then  the 
■aid  party  of  the  second  part  shall  forthwith 
proceed  to  foreclose  his  mortgages,  and  cause  a 
sale  thereunder  of  tbe  said  mortgaged  premises, 
to  be  made  with  all  convenient  dispatch,  to 
tfae  end  that  said  Phegley  may  acquire  title  to 
the  said  mortgaged  premises,  as  soon  as  possible 
fur  the  purpose  of  this  pooling  agreement;  io 
which  case,  tbe  said  properties  shall  be  bid  in 
either  by  the  said  Phegley,  or  by  the  said  parties 
of  the  first  part,  or  one  of  them,  on  the  same 
terms  and  conditions  as  above  provided  for. 

"It  Is  further  agreed  between  the  partiea  that 
whoever  of  the  partiea  shall  bid  in  tbe  said 
mortgaged  premises  at  execution  or  mortgaged 
foreclosure  sale,  shall  do  so  pursuant  to  the 
terms  of  this  agreement,  and  that  the  rights  of 
all  parties  to  this  Instrument  shall  be  respected 
and  preserved  thereby  and  thereunder,  wiu  due 
regard  to  the  existing  priorities. 

'*It  is  farther  agreed  between  the  parties  here- 
tii  that  should  it  become  necessary  to  repair  the 
ditcb  now  belonging  to  the  Galice  Consolidated 
Mines  Company,  and  crossing  the  lands  of  the 
parties  of  the  first  part^  the  maintenance  of 
which  is  covered  by  said  injunction  In  order  to 
preserve  and  hold  the  water  right  appurtenant 
to  said  mortgaged  premises,  and  in  order  to 
effect  dM  sale  of  said  Joint  propertlei  eontem- 
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plated  herein,  that  thB  parties  of  tiie  first  part 
will  permit  the  same  to  be  done,  bat  that  aach 
permission  and  such  repair  shall  be  deemed  per- 
missive and  temporary  only,  and  done  and  suf- 
fered for  the  purposes  aforesaid,  without  In  any 
wise  modifjrlng  said  injunction  order,  and  with- 
out prejudice  to  tbe  rights  of  the  said  parties 
of  the  first  part  under  said  injunction  m  any 
way  whatsoever;  and  this  poolins  contract  and 
agreement  Is  to  remain  in  force  for  the  period 
of  thirty-six  months,  only,  from  the  date  of  this 
execution,  and  if  a  sale  of  the  joint  properties 
shall  not  be  made  by  tbe  parties  hereto  within 
that  time,  then,  unless  the  time  therefor  shall 
be  extended  by  joint  agreement  of  the  parties 
hereto,  the  said  parties  of  the  first  part,  in  tbe 
event  that  said  Phegley  properties  shall  have 
been  sold  and  purchased  by  the  parties  of  the 
first  part,  or  any  of  them,  upon  their  execu- 
tions issued  in  consequence  of  the  dismissal  of 
said  appeals,  the  said  parties  of  the  first  part 
shall  be  deemed  to  own  the  lands  so  purchas- 
ed by  tbem  subject,  however,  to  the  prior  mort- 
gage thereon  of  two  thousand  dolhirs  ($2,000.00) 
and  interest  in  favor  of  said  party  of  the  secona 
part^  and  subject  to  the  right  of  the  said  party 
of  the  second  part  to  redeem  the  said  Phegley 
lands  from  said  sale  should  the  parties  of  the 
first  part  pay  off  the  first  mortgage  upon  his 
second  mortgage  within  the  time  allowed  there- 
for by  statute  and,  in  case  said  mortgaged  lands 
shall  be  sold  on  a  foreclosure  of  said  mortgages, 
and  the  titie  thereto  purchased  under  such  sale 
by  the  said  party  of  the  second  part,  and  no 
sale  of  the  jomt  properties  be  made  within  the 
tiime  limited  therefor,  then  the  liens  acquired  by 
tbe  said  parties  of  the  first  part  upon  said  lands, 
by  virtue  of  their  said  decree  and  judgments, 
shall  not  be  affected  by  said  mortgage  sale,  but 
tbe  said  parties  of  the  first  part  shall  be  enti- 
tled to  have  and  receive  out  of  said  mortgaged 
lands  the  amount  due  them  upon  their  respec- 
tive decree  and  judgments  sntmrdinate  only  to 
the  first  mortgage  of  two  thousand  dollars  ($2,- 
000.00)  and  interest  upon  said  premises;'  in 
other  words,  if  this  pool  agreement  shall  not 
be  finally  ezecated  by  tbe  sale  of  said  joint 
premises  hereunder,  tne  respective  rights  and 
priorities  of  the  parties  hereto  shall  not  be 
affected  by  anythmg  done  hereunder  for  the 
purpose  of  carrying  this  agreement  into  exe- 
cution." 

Thereafter  Fbegler  conunenced  a  anlt  to 
foreclose  hla  mortgage  covering  ttie  group 
of  unpat^ted  mining  claims  owned  by  the 
corporation,  and  on  April  29, 1907,  be  obtain- 
ed Judgment  and  a  decree  of  foreclosurei 
wbereln  tbe  amoonta  and  pxi<»ittea  of  tba 
abore-mentliHied  Judgmmta  and  mortgacea 
were  ascertained  and  detarmlned.  Pursuant 
to  an  order  of  sale,  the  propertj'  was,  an  June 
16,  1907,  duly  sold  by  tbe  aheirlff  to  Grant 
Pfaef^  for  915,432.66:  that  sum  being  tbe 
amount  of  tbe  mortgages  and  Judgments. 
Althongta  no  caab  waa  paid,  nevertheless  tbe 
plaintUCs  and  Pb^ley  signed  and  delivered 
to  tbe  sheriff  an  instrument  wblcb,  after  re- 
citing the  amounts  to  which  Phegley  and 
plaintiffs  were  entitled,  reads  aa  follows: 

"Whereas,  by  the  terms  of  an  agreement 
made  and  executed  by  the  said  Anderson,  Wil- 
liamson and  PbllMp,  and  Grant  Phegley,  of 
date  March  16,  1907,  and  acknowledged  June 
IS,  1007,  by  said  Anderson  and  Phegley,  it  is 
provided  that  either  of  said  parties  may  bid 
in,  at  said  foreclosure  sale,  the  said  mortgaged 
premises  without  prejudice  to  the  rights  and 
priorities  of  tbe  said  parties  respectively,  and 
whereas,  at  said  sale,  held  at  tbe  courtbouse  in 
Grants  Pass.  Josephine  county,  Oregon,  on  said 
Jane  15,  lOuT,  tiie  said  property  was  so  bid  la 
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by  the  said  Grant  Phegler  under  and  in  com- ' 
plience  with  the  terms  of  their  said  agreement 
of  March  16,  1907,  and,  as  trustee  for  the  said 
Anderson,  W  illiamson,  Phillip,  and  Pheeley,  the 
said  parties  do  hereby  receipt  Joseph  Rusaell, 
sheriff  of  Josephine  county,  Oregon,  the  officer 
making  said  sale,  the  sam  of  Oiteeii  thousand 
four  hundred  thirty-two  dollars  and  fifty-six 
cents  ($15,432.56)." 

At  tbe  same  time  Phegley  signed  and  de- 
livered to  pInlntlfCs  a  writing  as  follows: 

"Whereas,  on  the  15th  day  of  June,  1007,  the 
undersigned.  Grant  Phegley,  bought  at  sheriff's 
sale,  held  in  Josephine  county,  Oregon,  certain 
properties  belonging  to  ^e  Galice  Consolidated 
Mines  Company,  at  a  foreclosure  sale,  in  nait 
wherein  the  said  Grant  Phegley  was  plaintiff 
and  tbe  Galice  Consolidated  Mines  Company, 
T.  K.  Anderson,  H.  A.  Williamson  and  A.  Phil- 
lip were  defendants,  for  the  iggregate  snm  of 
fifteen  thousand  four  hundred  thirty-two  dol- 
lars and  fifty-six  cents  ($15,432.66),  of  which 
said  sum  the  said  Grant  Phegley  is  entitled  to  a 

Eriority  to  the  amount  of  two  thousand  five 
undred  and  fifty  dollars  and  sixty-three  cents 
(^,550.6S),  the  said  Anderson,  Williamson  and 
Phillip,  are  next  entitled  to  the  sum  of  five  thou- 
sand nine  hundred  sixty-one  dollars  and  nine- 
ty-three cents  ($5,961.93),  and  the  said  Grant 
Phegley  is  thereafter  entitled  to  the  balance  of 
six  tbousand  nine  hundred  twenty  dollars  ($6,- 
920.00)  and  tbe  said  Grant  Phegley,  if  such  sale 
shall  be  confirmed  and  sheriff's  deed  made  to 
him  under  such  sale,  shall  and  will  hold  the 
said  property  in  trust  for  himself  and  the  said 
Anderson,  Williamson  and  Phillip,  as  their  in- 
terests, appear  respectively  in  said  decree  of 
foreclosure  and  order  of  sale,  and  in  accordance 
with  the  terms  of  a  certain  agreement  between 
the  said  parties,  of  date  March  16,  1907,  to 
wbidi  agreement  this  memorandum  shall  be 
attached  as  a  part  thereof." 

The  sale  on  foreclosure  was  duly  confirmed 
and  a  sheriff's  deed  delivered  to  Phegley,  the 
deed  being  recorded  September  13,  1907.  At 
some  time  In  June,  1007,  Phegley  sold  an  un- 
divided one-half  of  his  Individual  Interest 
to  defendant  Robinson,  and,  in  October  of  the 
same  year,  defendant  Robinson  acquired  the 
remaining  Interest  owned  by  Phegley.  The 
time  limit  expressed  In  the  agreement  of 
March  16,  1007,  having  expired,  and  a  sale 
of  tbe  properties  described  In  the  agreement 
not  having  been  made,  the  plalntiCTs  com- 
menced a  suit  against  defendant  to  foreclose 
the  agreement.  Tbe  complaint  contained  a 
redtal  of  the  facts  substantially  as  they  are 
hereinbefore  stated. 

Phegley  did  not  contest  the  suit,  bat  tbe 
defendant  Robinson  answered.  Tbe  answer 
of  defendant  Boblnson  In  substance  alleged 
that  the  purpose  and  legal  effect  of  the  "pool- 
ing agreement"  was  to  vest  tbe  legal  title  in 
Phegley  for  the  purpose  of  making  a  sale  of 
the  properties  and  a  distribution  of  the  pro- 
ceeds of  sale  to  the  respective  parties;  and 
if  a  sale  was  not  made  the  agreement  had 
the  effect  of  preserving  and  extending  the 
Judgment  liens  of  the  plaintiffs  for  a  period 
of  three  years  in  addltitHi  to  the  statutory 
period  of  redemption.  The  defendant  Robin- 
son claimed  in  her  answer  tiiat  tbe  "pooling 
agreement"  only  gave  the  plaintiffs  tbe  rl^t 
to  redeem  within  a  period  of  60  days  after 
March  16,  1910;  and,  since  plaintiffs  had  not 


redeemed  within  that  time,  tboy  had  forfeit* 
ed  all  their  right  The  answer  also  alleged 
that  plaintiffs  had  breached  the  contract  in 
varlotis  ways,  and  by  reason  thereof  had  for^ 
felted  all  their  rights;  bat  as  to  this  allega- 
tion defendant  did  not  offer  any  eridenca 
Practically  no  evidence  was  offered  by  plain- 
tiffs except  tbe  Judgment  rolls  in  three  cases 
referred  to  in  the  evidence  as  the  flrst  con- 
tract f  oreclosnre  suit  (see  Anderson  v.  Bobin* 
son,  67  Or.  .172, 109  Pac.  1118, 110  Pac  97S), 
the  receiver's  snit  (see  Anderscm  v.  RoMDffi>n, 
63  Or.  228,  126  Pac.  988,  127  Pac  546),  and 
tbe  Phegley  fonclosnre  suit,  which  last  case 
terminated  In  tbe  sheriff's  deed  to  Phegley. 
The  defendant  did  not  offer  any  evldmce  ex- 
cept a  letter  written  to  Phegley  by  an  at^r- 
ney  representing  Anderson. 

The  trial  court  rendered  a  decree  ordering 
a  sale  of  tlie  mining  dalms  and  a  distribu- 
tion of  the  proceeds  to  plaintiffs  and  defend- 
ant Robinson  In  accordance  with  the  priorities 
determined  by  the  agreement  of  March  16, 
1907,  and  that  the  surplus,  if  any,  be  paid 
to  defendant  Robinson  as  the  assignee  of 
Phegley.  The  decree  of  the  trial  court  was 
affirmed  by  this  court  Anderson  t.  Ph^ey* 
142  Pac  693. 

At  all  stages  of  this  case  np  until  the  last 
hearing  the  defendant  Robinson  has  contend- 
ed that  the  pooling  agreement  served  onl; 
to  extend  for  three  years  the  time  within 
which  the  plaintiffs  could  redeem;  that 
"plaintiffs  had  no  further  right  In  or  to  said 
property";  and  that  "a  decree  should  be  here 
entered  dismissing  plaintiffs'  complaint,  re- 
quiring Phegley  to  deed  over  the  proper^  to 
appellant  Emma  G.  Robinson,  free  of  any 
trust  or  charge;  and  that  plaintiffs  be  de- 
clared to  have  no  right  or  interest  in  or  to 
said  property." 

We  have  again  carefully  examined  the  en- 
tire record  and  con.sldered  all  the  authorities 
cited  at  the  different  hearings  and  questions 
presented,  with  the  result  that  we  are  brought 
to  the  conclusion  that  the  sheriff's  deed,  to- 
gether with  the  Instrument  signed  by  Ph%- 
ley  and  plaintiffs  and  the  pooling  agreement 
oreated  a  trust.  At  the  final  hearing  counsel 
for  defendant  Robinson  agreed  that  the  court 
correctly  construed  the  contract  as  creating 
a  trust  and  not  an  equitable  mortgage.  Not 
even  by  any  strained  construction  of  the  lan- 
guage of  the  instrument  can  It  be  said  that 
the  parties  intended  that  the  transaction 
should  merely  serve  as  an  extension  of  tbe 
statutory  time  within  which  plaintiffs  might 
redeem.  However,  the  defendant  now  con- 
tend a  that  the  cause  should  be  remanded, 
with  directions  permitting  the  filing  of  a  new 
answer  presenting  new  and  differoat  ques- 
tiona.  The  issues  presented  to  the  trial  fiourt 
were  clean  cut  and  well  defined.  Tbe  evi- 
dence was  directed  to  the  issues  framed. 
There  was  nothing  ha  the  jrteadings  that 
might  have  misled  defendant  Robinson.  Mc- 
Phee  T.  Kelsey,  46  Or.  290,  78  pac  224.  This 
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court  bas  decided  the  Issues  presented  on  the 
entire  record  as  that  record  was  made  by  the 
parties.  Every  Issue  raised  by  the  pleadings, 
every  question  presented  by  the  record,  and 
every  right  asserted  In  the  pleadings  or  claim- 
ed from  the  evidence  by  any  of  the  litigants 
has  been  decided  and  determined.  The  case 
as  made  by  the  record  bas  been  fully  ad- 
judicated, end  this  court  cannot  now  remand 
the  cause  for  the  purpose  of  framing  what 
wonld  be  equivalent  to  a  new  case. 

Counsel  urged  at  the  argument  that  de- 
fendant Robinson  had  expended  considerable 
sums  of  money  for  the  preservation  of  the 
property;  that  these  expenditures  benefited 
plaintiffs  as  well  as  defendant ;  that  the  pro- 
ceeds of  sale  should  first  be  applied  to  reim- 
burse defendant;  and  that  therefore  an  ac- 
tounting  should  be  ordered.  As  already  stat- 
ed, every  Issue  made  by  the  record  has  been 
adjudicated,  and  nothing  further  Is  required 
to  be  done  to  enable  a  complete  determina- 
tion of  the  case  presented  on  appeal.  The  de- 
cree rendered  leaves  nothing  undone.  If  any 
party  to  this  litigation  has  expended  mon- 
eys for  the  preservation  of  the  property,  and 
If  it  is  equitable  that  reimbursement  be 
made,  then  no  doubt  the  trial  court  will,  on 
a  proi>er  showing  and  In  an  appropriate  pro- 
ceeding, adjust  the  rights  of  the  parties  in 
conformity  with  equitable  principles. 

The  former  opinion  Is  adhered  to,  and  the 
decree  affirmed. 


STIRES  V.  SHERWOOD  et  al. 
(Supreme  Court  of  Oregon.   Jan.  19,  1015.) 

1.  Reuubc  ({  28*)— Joint  Tobt-Feasobs— 
Release  of  Che  ob  Mobe  or  Sevebai. 
Tort-Peabobs. 

Where  a  number  of  policemen  sued  for 
false  imprisonment  acted  together  with  one 
comnioo  purpose  in  committing  the  acts  com- 
plained or,  aa  unconditional  release  of  certain 
of  the  defeudantB  from  all  liability,  without  any 
reservation  of  plaiDtifTs  right  of  action  against 
another  defendant  who  refused  to  settle,  dis- 
charged such  other  defendant,  as  plaintiff  tiad 
but  one  cause  of  action  for  which  he  could 
bave  but  one  satisfaction,  and,  when  it  was  un- 
qoBlifiedly  discharged  as  to  any  one  liable  upon 
it,  it  was  dead  and  be  could  not  again  enforce  it. 

[Ed.  Note.— For  other  caaes,  see  Release,  Cent 
Dig.  IS  64-70;  Dec.  Dig.  g  29.*] 

2.  Appeal  and  Ebbob  (8  781*)  —  Dismissal 
OF  Appeal— Et'FECT  op  Settlement. 

Where,  pending  an  appeal  from  a  judgment 
for  defendants  in  an  action  for  false  Imprison- 
tneot,  plaintiff  settled  with  defendants  and  ex- 
ccutea  a  release,  notbing  was  left  for  the  Su- 

Sreme  Court's  consideration  bat  a  mere  aca- 
emic  quesdon,  and  the  appeal  wonld  be  dls- 
misBed  on  motioD. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ff  68-80,  3122 ;  Dec.  Dig.  f 
781,*  J 

In  Banc  Appeal  from  Circuit  Court, 
Holtnomab  Connty;  W.  N.  Gatens,  Judge. 

Action  by  Harry  Stires  against  Benjamin 
F.  Sherwood  and  others.  Judgment  for  de- 


fendants, and  plaintiff  appeals.  On  motion 
to  dismiss  appeal.   Appeal  dismissed. 

Harold  V.  Newlln  and  John  A.  Jeffrey, 
both  of  Portland,  for  appellant.  Henry  A. 
Davie,  W.  P.  La  Roche,  City  Atty.,  Piatt  & 
Piatt,  Beach,  Simon  &  Nelsop.  and  Oriffltta. 
Lciter  &  Allen,  all  of  Portland,  for  respond- 
ents. 

BURNETT,  J.   [1]  The  defendants  are 
composed  of  14  members  of  the  police  force 
of  the  city  of  Portland  and  certain  surety 
companies  who  subscribed  their  officii  bonds. 
The  action  is  for  false  imprisonment  After 
reciting  the  appointment  of  the  individual 
deffflidants  and  their  several  qualiflcationa 
by  filing  a  bond  nnderwrltten  by  the  different 
surety  companies  mentioned,  the  complaint 
alleges  that  the  defendant  officers,  while  act- 
ing together  in  Oielr  capacity  as  patrolmen, 
hut  without  any  order,  warrant,  or  process  of 
any  court  authorizing  them  to  do  so,  arrested 
the  plaintiff  against  bis  will  on  a  pretended 
charge  of  having  committed  some  felony,  the 
nature  of  which  was  not  disclosed  to  him,  ex- 
cept by  Intimating  to  Mm  tbat  he  was  an 
opium  smoker.   The  quality  and  extoit  of  his 
subsequent  Imprisonment  and  discharge  with- 
out any  hearing  are  detailed  in  the  complaint 
Alleging  damages  in  the  sum  of  95,000,  he  de- 
mands Judgment  against  all  the  defendants. 
In  their  Joint  answer  the  defendants  admit 
that  the  individual  officers  were  acting  to- 
gether In  the  affair  of  which  complaint  la 
made,  and  all^  other  things  not  necessary 
to  be  here  mentioned.   The  reply  traversed 
the  allegations  of  the  answer.    At  a  snbse- 
quent  Jury  trial  when  the  plaintiff  rested  his 
case,  the  court  directed  a  nonsuit  as  to  all 
the  parties  except  two  officers  and  their  sure- 
ties, and  at  the  end  of  all  the  evidence  di- 
rected  a  verdict  in  favor  of  the  remaining 
defendants.   The   plaintiff  afterwards  ap- 
pealed.  The  defendant  Sherwood  now  moves 
for  an  order  dismissing  the  appeal  for  the 
reason  that  the  cause  of  action  sned  ppon  bas 
been  extinguished  by  the  act  of  the  plaintiff 
and  there  are  no  real  issues  to  be  detemilned 
upon  the  appeal.   Appended  to  the  motion 
Is  an  affidavit  of  the  attorney  for  the  moving 
defendant  reciting  the  history  of  the  case  and 
stating  substantially  that  the  plaintiff  had 
settled  with  and  discharged  seven  of  the  in- 
dividual defendants  with  their  surety  compa- 
ny for  ?225,  and  six  others  and  their  onder^ 
writer  for  $200,  for  the  injuries  which  be 
claimed  to  have  suffered  as  stated  in  bis 
complaint   Annexed  to  the  affidavit  as  an 
exhibit  is  a  copy  of  a  written  release  of  the 
all  and  their  surety  substantially  as  follows: 
"Know  all  men  by  these  presents,  that  I, 
Harry  Stires,   •   •   *   for  and  in  considera- 
tion of  the  sum  of  $200  to  me  in  hand  paid  by 
the  National  Surety  Company^  a  corporation 
*    *    *    nnd  Lpc  Martin,  A,  L,  Long.  M.  W. 
LlUis,  Douglaa  Leisy.  W.  L.  Miller  and  Enoch 
A.  Siover,  all  of  Portland,  Oregon,  the  receipt 
whereof  is  hereby  acknowledged,  hereby  release 
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and  forever  discharge  said  National  Surety 
Company  and  said  Lee  Martin,  A.  L.  Long, 
M.  W.  Lillis.  Douglas  Leisy,  W.  L.  Miller  and 
ISnoch  A.  Slover,  of  and  from  all  liability  to 
me  for,  and  on  account  of,  and  by  reason  of,  the 
dftmages  sustained  by  me  on  account  of  having 
been  forcibly  removed  from  my  room  in  the 
Tdora  Hotel  in  the  city  of  Portland  and  placed 
under  arrest  by  the  said  (individuals,  naming 
them)  on  the  22d  day  of  June,  1912,  and  from 
all  claim,  demand,  rieht,  or  cause  of  action  of 
whatever  nature  ariung  or  to  arise  from,  or 
on  account  of,  my  arrest  on  the  22d  da;^  of 
June,  1012,  and  on  account  of  my  imprison- 
ment on  the  22d,  23d,  and  24th,  and  25th  days 
of  June,  1912,  it  being  the  express  intention  of 
the  underaigned,  Harry  Stires.  to  release  the 
Bald  (individuals,  naming  them)  from  any  and 
all  liability  on  account  of  the  acta  hereinbefore 
mentioned,  which  acts  were  performed  by  the 
aforesaid  parties  while  tbey  were  acting  as  po- 
lice patrolmen  of  the  city  of  Portland,  state 
aforesaid,  and  it  also  being  the  express  inten- 
tion of  the  undersigned,  Harry  Stlres,  to  release, 
acquit,  and  forever  discharge  the  said  National 
Surety  Company,  said  com^ny  being  surety  on 
tlie  bonds  of  the  aforesaid  police  patrolmen 
(naming  them)  at  the  time  the  undersigned  was 
arrested  and  imprisoned  as  aforesaid.  In  wit- 
ness whereof,  I  have  hereunto  set  my  hand  and 
aeal  this  3d  day  of  September,  1814. 

%ari7Stii«8.  [Seal]" 

Tbls  instrument  was  executed  under  seal 
in  the  presence  of  two  Bubscrlbli^  witnesses 
and  acknowledged  by  Stlres  before  a  notary 
publia  In  a  counter  affidavit  plalntUTs  at- 
torney declares  sabstantlally  tbat,  after  the 
Judgment  of  the  drcolt  conrt  was  rendered, 
he  attempted  to  settle  the  whole  controversy ; 
but,  as  the  defendant  Sherwood  and  his  sure- 
ty refused  to  pay  any  sum  whatever  In  dis- 
charge of  plaintUTs  claim,  the  affiant  nego- 
tiated with  the  other  defendants  with  the  re- 
sult stated  above.  He  contends  that  he  did  not 
contemplate  the  entire  satisfaction  of  plain- 
tiff's claim,  but  Intended  only  to  effect  a  par^ 
tlal  release  and  satisfaction  of  the  same.  He 
appends  copies  of  correspondence  bad  be- 
tween himself  and  tbe  attorneys  of  the  re- 
leased defendants,  too  voluminous  to  reprint 
In  full  in  an  opinion. 

It  will  be  observed  that  there  are  no  reser- 
vations or  conditions  in  the  release,  the  terms 
of  wbich  are  admitted  by  the  parties.  On 
the  face  of  that  document.  It  is  an  absolute 
discharge  of  the  parties  named  from  all  lia- 
bility on  account  of  the  cause  of  action  de- 
scribed In  the  complaint  The  plaintiff  al- 
leges, and  It  is  admitted  by  the  defendants 
tn  their  Joint  answer,  that  the  parties  who 
made  the  arrest  and  committed  the  other 
acts  complained  of  In  the  complaint  were  act- 
ing together  with  one  coounon  purpose.  The 
allegation  and  admission  fixed  the  status  of 
the  defendant  officers  as  Joint  tort-feasors,  if 
they  are  at  all  to  blame.  The  well-estab- 
lished rule  of  law  Is  tbat  the  absolute  dis- 
charge of  one  Joint  tort-feasor  from  liability 
on  account  of  the  alleged  tort  is  a  release  of 
all  the  others.  The  reason  of  the  prerept  is 
that  the  plaintiff  has  but  one  cause  of  action 
and  can  reap  but  one  saUsfnction. 

There  are  some  apparent  variations  from 
tills  doctrine.  One  is  that  an  agreement  not 
to  sue  one  of  tiie  culpable  parties  Is  no  bar 


to  an  action  against  the  otber.  This  depmds 
upon  the  principle  that  Joint  tort-feasors  are 
Jointly  and  severally  liable  and  that  any  In- 
dividual against  whom  action  ig  instituted 
cannot  complain  of  the  nonjoinder  of  bis  fel- 
lows. It  can  make  no  difference  in  principle 
whether  the  nonjoinder  is  a  gratuity  on  the 
part  of  the  plaintiff,  or  whether  he  has  been 
moved  to  tbat  course  by  monetary  considera- 
tions. The  authorities  strongly  support  this 
apparent  exception :  Bell  v.  Perry,  43  Iowa, 
36S;  Texarkana  Tel.  Co.  v.  Pemberton.  86 
Ark.  329,  111  8.  W.  257;  Lonlsville  Times 
Co.  V.  Lancaster,  142  Ky.  122,  183  S.  "W. 
1155 ;  Matheson  v.  O'Eane,  211  Mass.  91,  07 
N.  E.  638,  39  U  B.  A.  (N.  S.)  476,  Ann.  Cas. 
1913B,  267;  Smith  T.  Dixie  Park  &  Amuse- 
ment Co.,  128  Tenu.  112, 1S7  S.  W.  900 ;  Rol>- 
ertson  v.  Trammell,  98  Tex.  S64,  83  S.  W, 
1098;  Id.,  37  Tex.  Civ.  App.  53,  83  S.  W.  258. 

It  is  also  stated  some  writers  and  Judg- 
es that  a  partial  settiement  only  may  be  ef- 
fected without  prejudice  to  the  chose  in  ac- 
tion against  the  oUiers,  where  one  of  the 
wrongdoers  pays  a  valuable  consideration  to 
the  plaintiff  and  secures  from  htm  a  release 
when  it  is  expressly  agreed  between  tiie  cod- 
tractlng  parties  that  the  discharge  of  the  one 
shall  not  bar  the  action  against  the  remain- 
ing deftedants.  In  sudr  cases,  however,  the 
amount  paid  extlngul8h«  pro  tanto  the 
amount  ct  damages  otherwise  recoverable 
from  tiie  other  parties  In  subsequent  litiga- 
tion. The  authorities  favoring  this  proposi- 
tion proceed  upon  the  theory  that  tiie  Inten- 
tion of  the  parties  to  the  contiract  should  gov- 
ern where  it  Is  expressed  in  the  terms  of  the 
stipulation  between  them.  Supporting  this 
view  are  such  cases  as  Atchison,  etc.,  Ry.  Co. 
V.  Classin  (Tex.  Civ.  App.)  134  S.  W.  358 ;  St. 
Louis,  I.  M.  &  8.  Ry.  Co.  v.  Bass  (Tex.  Glv. 
App.)  140  S.  W.  660;  J.  Braenbaum  Grain 
Go.  V.  MltcheU  (Tex.  Olv.  App.)  142  8.  W,  121 ; 
Eropidlowski  V.  Pflster  &  Vogel  Leather  Co. 
149  Wis.  421,  135  N.  W.  839,  SO  L.  R.  A.  (N. 
S.)  609;  Blackmer  v.  McCabe,  86  Vt  303,  85 
AtL  113 ;  Edens  v.  Fletcher,  70  Kan.  138,  98 
Pac  784, 10  L.  B.  A.  (N.  8.)  618.  Others  pat 
it  upon  the  principle  that,  oonstdering  to- 
gether both  the  feature  embodying  the  re- 
lease and  the  resnvation  of  right  to  pursue 
the  remaining  wrongdoers,  such  an  Instru- 
ment Is  properly  construed  as  a  covenant  not 
to  she  the  party  discharged. 

Many  other  autiiorlties  hold  that  an  abso- 
lute disdiarge  of  one,  although  acc<Hnpanted 
by  the  reservation  <a  right  to  sue  other  de- 
fendants, still  operates  as  a  discharge  of  all 
of  than.  The  teaching  of  these  precedents 
Is  that  the  ctmtractlng  parties  have  no  rtj^ht 
to  give  an  effect  to  their  stipulation  preju- 
dicial to  the  rights  of  other  individuals,  and 
tbat  their  reservation  Is  simply  v<rid  as  con- 
trary to  the  general  effect  and  design  of  the 
document  This  prindple  Is  supported  by  the 
following  cltatitms:  HcBride  v.  Scott,  132 
Mich.  176,  93  N.  W.  243,  61  L.  B.  A,  445, 
102  Am.  St.  Rep.  416,  1  Ann.  Cas.  61 ;  Docey 
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T.  Fattersui.  87  C<^o.  216,  86  Pac.  108.  »  L. 
R.  A.  (N.  S.)  1066,  119  Am.  8t  Bep.  284.  11 
Ann.  Cas.  888;  Flynn  t.  Manaon.  lA  GaL 
App.  400.  126  Pac.  181;  Abb  r.  Northern 
Paa  By.  Ga,  28  Wash.  428^  68  Pac.  964,  08 
L.  R  A.  293,  9&  Am.  St.  Bep.  864 ;  ]>nlaney 
T.  Boffom,  173  Ifa  1,  73  S.  W.  125;  Bnma 
r.  Womble.  131  N.  a  173,  42  S.  B.  673; 
Famen^  SaTlngs  Bank  t.  Aldrldi,  153  Iowa, 
144,  133  N.  W.  383;  LonlSTlUe  A  N.  &  Oo. 
T.  Allen  (Fin.)  65  Sonth.  8. 

In  the  Instant  cose,  however,  none  of  these 
departures  from  the  original  rule  Appear, 
asA  the  mere  mention  ot  Oiem  Is  anffldent. 
The  release  of  the  contracting  defendants  is 
Bbstdnte  and  wlQiont  reeervatlcm  or  condi- 
tion. Counsel  for  the  plaintiff  contends  that 
be  has  a  right  to  show  the  drcnniBtanceg  un- 
der whldi  the  release  was  made  lor  tlie 
pnipoae  of  Interpreting  that  document  It  la 
immaterial  whether  this  contention  Is  sound 
or  not  in  the  present  case;  for,  giving  to 
the  affidavit  for  plaintiff  and  tlie  appended 
correspondence  full  effect  as  matters  of  fact, 
the  cirmrastanoes  disclosed  thereby  are  sim- 
ply thai  he  was  endeavoring  to  effect  a  set- 
ttement  with  all  the  d^endants.  one  of  whom 
with  his  surety  was  not  willing  to  settle; 
trberenpon  for  a  valuable  «msideratlon  paid 
to  the  plaintiff  the  latter  released  all  the 
other  defendants.  Belying  uptm  such  deci- 
sions as  that  rendered  by  Mr.  Chief  Justice 
Shaw  in  Dnnbar  v.  Dunbar,  71  Mass.  (0 
Gray)  103,  the  plaintiff  contends  for  lllwral- 
Ity  In  construing  the  effect  of  the  release, 
but  in  that  very  opinion  the  learned  Jurist 
laid  down  the  principle  in  this  language: 

"Wfaere  general  words  are  osed,  and  there  la 
nothing  in  the  instrument  to  limit  them,  the 
words,  as  In  other  instruments,  are  to  be  coa- 
itrued  most  strongly  against  the  releasor." 

The  Instrument  in  question  is  plain  and 
simple  In  Its  structure,  and  Its  lai^ruage  must 
be  construed  according  to  the  ordinary  m«tn- 
lag.  Indeed,  there  is  no  room  for  mere  con- 
■tmctlon.  The  document  speaks  for  itself 
and  must  be  given  effect  according  to  its 
otovlons  terms.  According  to  the  practically 
mutttimoOB  voice  of  tlie  precedents,  uncondl- 
tloned  as  It  is,  it  operates  to  release  all  who 
were  conconed  in  the  case  as  defendants. 
Ummey  v.  Chicago,  239  lU.  414,  '88  N.  B. 
194;  Wallner  v.  Chicago  Consol.  Tract  Co., 
245  la  149.  91  N,  B.  1063 ;  Horgan  y.  Bos- 
ton Elev.  By.  Oa,  208  Mess.  287,  94  N.  EL 
366;  Langhlin  v.  Excelsior  Powd«r  M^.  Co., 
1S3  Mo.  App.  508,  134  8.  W.  116;  Howard 
r.  J.  H.  Harris  Plumbing  Co..  154  N.  C.  224. 
10  8.  E.  285;  Peterson  v.  Wiggbis,  230  Pa. 
631.  79  Atl.  767 ;  Slrc^  v.  Hans  Bees*  Sons, 
15S  X.  a  296^  71  S.  S.  310;  Hubbard  v.  St 
LoQlfl  ft  M.  B.  Co.,  178  Uo.  249,  72  S.  W. 
1078;  ChUa«o  Herald  Co.  t.  Bryan,  195  Mo. 
S74,  92  S.  W.  902;  Bogera  v.  Cox,  66  N.  3. 
Uw,  432,  60  Atl.  143 ;  Dufur  v.  Boston  & 
M.  Ry.  Co..  76  Vt  166,  63  AtL  1068;  Allen  V. 
Ruland,  79  Conn.  405,  65  Atl.  138, 118  Am.  St 


B^.  146,  8  Ann.  Cas.  344 ;  Snyder  t.  Mntoa] 
Tel.  Co.,  136  Iowa,  215,  112  N.  W.  776,  14  L. 
E.  A.  (N.  S.)  321 ;  Brewer  v.  Casey,  196  Mass. 
384,  82  N.  E.  46 ;  Cleveland,  eta.  By.  Co.  v, 
Hilllgoss,  171  Ind.  417,  86  N.  B.  486, 181  Am. 
St  Bep.  25& 

[2]  Any  one,  whether  culpable  or  not.  may 
buy  his  peace  from  an  aggrieved  suitor  for 
a  pilc^  and  this  wiU  put  a  quietus  upon  any 
remedy  against  the  penwm  paying  the  mon- 
ey; but  it  does  not  discharge  the  cause  of 
action  as  to  remaining  offenders.  On  the 
other  hand.  If  the  complainant,  for  a  valuable 
consideration,  nncondltl<Hially  releases  a 
single  wrongdoer  from  the  cause  of  action,  it 
operates  to  dlsdiarge  all  others  concerned 
Jt^ntly  In  the  tort  with  the  one  released.  In 
short,  while  there  may'be  many  Individuals 
whom  a  plaintiff  may  sue  or  not  as  he 
chooses,  although  possibly  Influenced  on  that 
point  by  monetary  conalderatlons  moving  from 
those  who  escape  his  litigation,  yet  he  has 
but  one  cause  of  action  for  which  he  can  have 
but  one  satlafactlMi ;  and  when  once  it  is  tm- 
qnallfledly  discha^ed  as  to  any  one  liable  up- 
on it  he  can  never  again  enforce  It  It  la 
dead.  A  contrary  rule  would  allow  an  In- 
jured party  to  levy  damages  upon  his  several 
adversaries  in  detail  untU  he  had  reaped 
ample  satisfaction  and  even  profit,  and  then 
to  gamble  for  more  on  the  uncertainties  of 
Jury  trials.  It  would  thus  encoura^  liti- 
gation which  the  law  abhors.  The  result  Is 
on  end  of  the  controversy  leaving  for  our 
consideration  a  mere  academic  question.  Un- 
der such  drcumstances,  the  practice  Is  to 
dismiss  the  appeal  on  motion  of  the  respond- 
ent Moores  v.  Moores,  36  Or.  261,  69  Pac. 
327;  Livesley  v.  Johnston,  48  Or.  40,  84 
Pac  1044 ;  Thomas  v.  Booth-Kelly  Co..  62  Or. 
534,  97  Paa  1078,  132  Am.  St  Rep.  713; 
State  ex  rel.  v.  Webster.  68  Or.  376,  114  Pac 
032 ;  Dulaney  t.  Buff  nm,  173  Mo.  1,  73  8.  W. 
125. 

Hie  appeal  is  dismissed. 


STATE  v.  YOUNG. 

(Supreme  Conrt  of  Oregon.    Jan.  19,  1915.) 

1.  Criminal  Law  (5  1158*)— Appeal— FiNiv 
iNGs  OF  Pact. 

Findings  of  fact  by  the  trial  court  have 
the  force  of  a  verdict 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  3061-3066,  8070^  3071, 
3074 ;  Dec.  Dig.  f  1158.*] 

2.  Statutes  (}  181»>— CoNsrsuonoir. 

The  object  of  construing  statutes  Is  to  as- 
certain the  legislative  intent. 

[Ed.  Note.— For  other  caaea,  flee  Statutes, 
Cent  Dig.  !S  250,  263;  Dec  Dig.  S  181.*] 

3.  Statutes  (H  174,  175*)— Constbuctioh. 

Unambiguous  statutea  should  not  be  con- 
strued. 

[Ed.  Mote.— For  other  cases,  see  StatntPS, 
Cent  Dig.  II  254.  266;  Dec.  Dig.  ||  174. 176.*] 
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4.  Statutes  (M  228*)— "Pboviso"— Ofttce  of. 

The  office  of  a  "proviso"  is  to  limit  or  re- 
strflln  the  preceding  enactmeota,  and  cannot  be 
held  to  enlarge  such  eitactments. 

[Ed.  Note.~For  other  casefl,  see  Statutea, 
Cent.  Dig.  S  310 ;  Dec.  Dig.  |  228.* 

For  other  definitiona,  see  Words  and  Phrases, 
First  and  Second  Series,  Proviso.] 

6.  Mabteb  and  Servant  (|  13»)— HouBa  of 
Bkplotmknt  —  Statutes  —  Consteuotioh 
— "Neckssabt  Eepaies." 

Laws  1913,  p.  169,  S  2,  declares  that  no 
person  shall  be  employed  In  any  mill,  factory, 
or  manufacturing  establishment  more  than  ten 
hours  in  any  one  day,  except  watchmen  and 
employes  en^ged  in  making  necessary  repairs, 
provided  that  employes  may  work  overtime,  not 
to  exceed  three  hours,  upou  payment  therefor. 
Beld  that,  as  the  proviso  does  not  enlarge  the 
exception,  the  prohibition  does  not  apply  to  a 
servant  In  a  sawmill  ^engaged  in  making  ordi- 
nary repairs  necessary  to  the  conduct  of  the 
business,  althotigh  they  were  not  unusual,  and 
would  in  any  case  have  to  be  made  sooner  or 
later,  for  the  term  "necessary  repairs"  should 
be  construed  as  convenient  or  needful  repairs; 
(t  not  being  the  purpose  of  the  Legislature  to 
discourage  the  immediate  repairing  of  machln- 
erjr  (titing  Words  and  Phrases,  Necessary  Re- 
pairs). 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  14;  Dec  Dig.  {  13.*] 

In  Banc  Appeal  from  Circuit  Court,  Lake 
County;  Henry  L.  Benson,  Judge. 

James  YounK  was  convicted  of  crime,  and 
be  appeals.  Reversed,  and  d^endant  dlft- 
charged. 

On  May  11,  1914,  the  defendant,  James 
Tonng,  was  Indicted  by  the  grand  jury  of 
Lake  county  for  the  violation  of  the  provl- 
sdons  at  chapter  102,  General  Laws  of  Ore- 
gon 1913,  by  employing  one  William  Harvey 
for  more  than  10  hours  In  one  day — to  wit, 
for  11  hours.  The  cause  was  tried  before 
the  court  without  the  Intervention  of  a 
Jury.  Based  upon  a  stipulation,  the  court 
made,  In  substance,  the  following  flndlnga  of 
fact:  That  the  above-named  defendant, 
James  Young,  for  more  than  a  year  last  past 
has  been,  and  now  is,  operating  a  sawmill 
engaged  In  the  manufacture  of  lumber,  in 
Lake  county,  Dr.,  and  was  so  occupied  on  the 
8tli  day  of  May,  1914;  that  said  sawmill 
la  such  a  mill,  factory,  and  manufacturing 
establishment  as  is  contemplated  by  chapter 
102  of  the  General  Laws  of  Oregon  for  the 
year  1013 ;  that  on  the  8th  day  of  May,  1914, 
James  Young  emidoyed  and  caused  one  Wil- 
liam narvey  to  wotIe  In  said  mill  for  11 
hours;  that  William  Harvey  Is  regularly 
employed  at  such  mill  In  making  repairs  to 
the  machinery,  equipment,  and  appliances, 
and  was  so  employed  on  the  Sth  day  of  May, 
1914,  for  a  period  of  11  hours ;  that  William 
Harvey  was  not  on  the  Sth  day  of  May, 
1914,  a  watchman;  that  the  repairs  which 
William  Harvey  made  on  that  date  In  the 
mill  were  such  repairs  as  are  required  in  all 
sawmills  for  the  purpose  of  keeping  the  ma- 
chinery, equipment,  and  appliances  in  good 
working  order,  and  were  the  repairs  which 


aie  ordinarily,  regnlaily,  aatf  eontbraonsly 
required  in  all  mills  and  factories,  and  were 
in  that  sense  necessary  repairs  In  sncb  mill, 
but  tliat  they  were  not  necessary  In  tbe  sauie 
that  a  taUare  to  make  tbem  Involved  Im- 
mediate or  imminent  danger  to  life  or  prop- 
erty, and  that  at  said  time  in  said  mill  tbere 
existed  no  other  emergency  where  life  or 
property  was  or  Is  in  imminent  danger ;  tbat 
William  Harr^  did  not  receive  pay  at  the 
rate  of  time  and  (Hie-half  the  regular  wage 
for  all  time  in  exoew  of  10  hours  of  sucli 
work:  that  defmdant  refused  to  pay  sn<di 
ecoess.  Based  upon  Hie  findings  of  fact, 
the  court,  as  a  conclusion  of  law,  found  tbat 
the  defendant,  James  Young,  was  guilty,  and 
adjudged  tbat  he  pay  a  fine  of  (60.  The  de- 
fendant appeals. 

W.  Lair  Thompson,  of  Lakevlew,  for  ap- 
pellant Geo.  M.  Brown,  Atty.  Gen.  (O.  C. 
Glbbs,  Dlst  Atty.,  of  Lakevlew,  and  A.  M. 
Crawford,  Bz  Atty.  Gen.,  on  tbe  brief),  for 
tbe  State. 

BEAN,  J.  (after  stating  the  facta  aa  above). 
[1-S]  Section  2,  c.  102,  Laws  1913.  p.  189,  la 
as  follows: 

"No  person  shall  be  employed  in  any  milt, 
factory  or  manufacturing  establishment  in  this 
state  more  than  ten  hours  in  any  one  day,  ex- 
cept watchmen  and  employ^  when  engaged  in 
making  necessary  repairs,  or  in  case  of  emer- 
gency, where  life  or  property  is  in  imminent 
danger;  provided,  however,  employes  may  work 
overtime  not  to  exceed  three  hours  in  any  one 
day,  conditioned  that  payment  be  made  for  said 
overtime  at  the  rate  of  time  and  one-balf  the 
regular  wage." 

Tbe  question  for  determlnatlcm  Is  whether 
or  not  the  defendant  Is  guilty  of  the  violation 
of  this  statute  upon  the  facts  as  stipulated 
and  found  by  the  court  The  findings  of 
fact  of  tbe  trial  court  have  the  force  and 
effect  of  a  jury's  verdict,  and  It  Is  necessary 
only  to  examine  the  conclusion  of  law  de- 
duced therefrom.  The  question  arises  as  to 
the  construction  of  the  words  "necessary  re- 
pairs." If  It  was  the  legislative  Intent  tbat 
necessary  repair  work  should  not  be  Included 
in  tboee  employments  which  when  continued 
for  more  than  ten  hours  were  denounced 
by  the  Legislature,  then  the  defendant  Is  not 
guilty.  In  tbe  brief  of  tbe  Attorney  General 
the  case  Is  stated  thus: 

"If  the  phrase  'necessary  repairs,*  as  there 
used,  means  the  usual  and  ordinary  repairs 
regularly  and  continuously  required  in  all  mills, 
factories,  and  manufacturing  establishments  to 
keep  the  machinery  and  equipment  in  that  good 
working  order  which  is  necessary  for  tbeir 
most  e<x»nomicaI  operhtion,  William  Harvey 
was  within  tbe  exception  of  the  statute ;  the 
provision  requiring  the  payment  of  time  and 
one-half  the  regular  wage  for  all  time  worked 
in  excess  of  ten  hours  was  inopemti^'e  (as  to 
him),  and  tbe  conviction  of  the  defendant  for 
his  failore  and  refusal  so  to  pay  Harvey  must 
be  set  aside.  On  the  other  band,  if  the  pbraaa 
'necessary  repairs,*  as  used  In  the  secKon  quoted, 
means  only  snrh  repairs  as  are  indi»i>enf>able  to 
the  immediate  and  continued  operation  of  a  milL 
factory,  or  manufacturing  establishment,  and 
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for  the  want  of  which  «ach  mill,  factory,  or  I 
mannfecturiDg  establiBhmeat  woald  immediately 
be  forced  to  close  down  and  cease  operations 
entirely,  William  Harvey  wai  not  within  the 
exception  of  the  statnte.  •  •   • " 

The  cardinal  point  In  the  construction  of 
a  statnte  is  to  ascertain  the  Intention  of  the 
Legislature.  Snch  Intention  and  the  object 
aimed  at  controls  the  literal  interpretation  of 
particular  language  In  a  statute,  and  an 
expression  capable^  of  more  than  one  mean- 
ing must  be  taken  In  the  sense  harmonizing 
with  such  intent  State  v.  Simon,  20  Or. 
,^Ct>.  28  Pac.  170;  Northern  Counties  Trust 
T.  Sears,  30  Or.  388,  41  Pac.  931,  35  Jj.  R. 
A.  188;  26  Am.  ft  Eng.  Ency.  Law,  G97.  By 
the  first  geoeral  rule  of  statutory  construc- 
tion we  are  not  permitted  to  Interpret  that 
which  has  no  need  of  Interpretation.  It  Is 
only  when  the  act  In  question  is  of  doubtful 
or  ambiguous  meaning  that  the  province  of 
construction  or  interpretation  begins.  26  Am. 
&  Kng.  Ency.  Law,  597,  59S;  Hamilton  v. 
Rathbone,  175  U.  S.  421,  20  Sup.  Ct  15S, 
44  L.  Ed.  219.  It  was  held  by  this  court  In 
Dntro  V.  I^dd,  50  Or.  120,  91  Paa  459,  that, 
when  the  language  of  a  statute  is  clear  and 
unambiguous,  the  court  should  declare  the 
meaning  imported,  and  not  resort  to  rules 
of  constructl(»i  for  acme  other  meaning. 
From  a  review  of  the  statnte  It  would  seem 
that  there  Is  no  necessity  for  applying  to  it 
any  of  the  rules  of  construction.  The  laa- 
guage  Is  plain  and  unambiguous,  and  should 
be  applied  according  to  Ita  obrloos  meaning 
without  ttie  appllcatlMi  of  any  of  the  arti- 
ficial roles  of  construction.  From  the 
whole  ctratext  it  appears  that  the  law  in- 
taibitK  generally  employing  a  person  In  a  mill, 
factory,  or  manufacturing  establishment 
more  than  ten  hours  In  one  day.  Excepted 
from  this  prorlslon  are:  (1)  watchmen; 
employte  when  engi^ed  In  making  necessary 
repairs ;  and  ^  persons  employed  in  case  of 
an  emergency  where  life  or  property  Is  In 
bnmlnaat  danger.  There  Is  a  provlsd  attach- 
ed which  applies  to  all  employes  conditioned 
that  tbey  may  work  overtime  not  to  exceed 
three  hours  in  any  one  day  upon  the  pay- 
ment at  the  rate  of  time  and  one-half  the 
T^lar  wage.  This  proviso  we  construed  In 
Stete  T.  Bunting.  139  Pac.  731.  735,  in  the 
nature  of  a  mild  penalty,  and  as  an  assist- 
ance In  the  enforcement  of  the  law  In  cases 
of  the  litftaction  thereto  by  reason  of  em- 
ployment for  a  short  time  in  excess  of  that 
directed.  If,  however,  we  assume  that  the 
statnte  Is  somewhat  amUguoua.  and  apply 
the  rules  ot  construction,  we  shall  reach 
the  same  point  by  another  iwth.  Mr,  Black 
on  Interpretation  at  Laws  (2d  Ed,)  p. 
■tates: 

"When  the  techDlcat  terms  are  used  with 
techoieal  precisioo.  the  dlstincticm  betweoo  a 
proviso  and  an  exceptioD  is  this:  An  exception 
exempts  absolutely  from  the  ojperatton  of  an 
enactment,  while  a  proviso  defeats  its  opera- 
tkn  eonditionaUy.  Ad  exception  takes  out  of 
an  enactment  something  which  would  otherwise 
bt  put  of  the  snbJSGt-matter  of  it;  a  peotIso 
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t  avoids  it  by  way  of  defeasance  or  excuse. 
There  Is  also  a  well-known  distinction  between 
an  exception  in  the  purview  of  the  act  aod  a 
proviso  in  this  respect.  If  there  be  an  exceji- 
tion  tn  the  enacting  clause  of  a  statute,  it  must 
l>e  negatived  in  pleading,  but  a  separate  proviso 
need  not  l>e,  and  that  although  ft  is  found  in 
the  same  section  of  the  act,  if  it  be  not  referred 
to  and  ingrafted  on  the  enacting  clause." 

In  Campbell  v.  Jackman  Bros.,  140  Iowa, 
475.  118  N.  W.  755,  27  L.  R.  A.  (N.  S.)  288. 
a  case  involving  the  construction  of  the  liq- 
uor laws  of  the  state  of  Iowa,  In  which  It 
was  Insisted  that  In  the  use  of  an  exception 
It  should  not  receive  a  construction  that 
would  absolutely  exempt  from  the  (^ration 
of  the  law  liquor  dealers,  the  court  said: 

"The  efifect  of  any  sweeping,  general  statu- 
tory provision  which  is  followed  by,  or  coupled 
with,  an  express  exception  natarally  and  neces- 
sarily depends  upon  the  nature  and  extent  of 
the  exception,  and,  if  this  be  of  such  character 
as  to  emasculate  the  principal  clause  or  render 
any  of  Its  terms  meaningless,  the  courts  are 
nevertheless  required  to  give  effect  to  such  ex- 
ception, whatever  they  may  think  of  the  candor 
or  want  of  candor  which  controlled  the  phrase- 
ology of  tbp  law.  •  •  •  The  office  of  an  ex- 
ception in  the  statnte  ls,  generally  speaking,  to 
take  or  exclude  from  the  operation  of  the  stat- 
ute certain  things  or  subjects  which  would  oth- 
erwise be  included  therein  (see  Bouvier's  Law 
Dictionary),  and,  where  Che  exception  is  clearly 
expressed  and  is  within  the  conatitatUnial  pow- 
er of  the  L^alature,  those  who  question  its  jus- 
tice, wisdom,  or  policy  must  seek  the  remedy  at 
the  hands  of  the  Legislature  itself." 

The  Supreme  Court  of  Oklahoma,  In  Lead- 
er Printing  Go.  v.  Nicholas,  6  Okl.  302,  50 
Pac.  1001,  In  determining  the  effect  of  a 
double  exc^ition,  held  that  a  double  excep- 
tion or  proviso  which  la  capable  of  two  con- 
structions, the  one  of  which  would  render 
the  use  of  the  first  exception  meaulngleas. 
and  the  other  of  whldi  would  give  effect  to 
both  exertions,  should  receive  a  construe- 
tlon  that  would  give  effect  tu  both.  In  the 
case  under  consideration,  if  the  L^lslatare 
had  Intended  to  require  the  payment  of  time 
and  one-half  for  overtime  to  employ&i  en- 
gaged tn  necessary  repair  work,  there  would 
have  been  no  need  to  hare  Included  iu  the 
section  the  words  "except  watchmen  and 
employte  when  engaged  in  making  necessary 
repairs,"  for  the  reasoi  that  the  proviso  for 
time  and  one-half  covered  every  class  of 
employment  In  a  mill,  factray,  or  manutac- 
turii^  eBtabllahment,  In  other  words,  if 
the  proviso  for  tbne  and  one-half  for  over^ 
time  applies  to  anployte  engaged  in  neces- 
sary repair  work,  then  the  exception  exclud- 
ing repalraum  above  quoted  Is  meaningless. 
The  ofDce  of  a  in-oviso  Is  to  limit  ta  restrain 
preceding  enactments,  and  cannot  be  held 
to  enlarge  the  scope  of  such  preceding  enact- 
ment Stlera  v.  Hnndy  (Ind.  A^^)  88  N.  B. 
908.  It  Is  said  in  Minis  v.  U.  S.,  U  Pet  423. 
10  L.  Ed.  791: 

.  "The  office  of  a  proviso,  genorally,  is  either 
to  except  something  from  toe  enacting  clause,  or 
to  qualify  or  restrain  its  generality,  or  to  ex- 
clude some  possible  ground  of  misinterpreta- 
doD  of  It,  as  extending  to  eases  not  intended 
b^^e  Legislaturs  to  bs  brought  within  its  pur- 
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TbB  word  '^eceaaarj^  mast  be  cQDstrned 
In  the  connectloD  In  which  It  Is  used.  It  la 
a  word  susceptible  of  various  meanings.  It 
may  import  absolute  pliytical  neoeasity,  or 
that  which  is  only  convenient  or  nsefal  or 
essential.  6  Words  and  Phrases,  p.  4705. 
The  courts  hare  many  times  construed  the 
word  "necessary,"  and  it  has  almost  uni- 
versally been  held  to  mean  needful  or  con- 
venient ;  espedalty  is  this  the  case  where  the 
word  is  used  in  conjunction  with  other  and 
stronger  terms.  In  McCulloch  v,  Maryland, 
4  Wheat  413,  4  L.  Ed.  570.  Mr.  Chief  Jus- 
tice Marshall,  holding  the  authority  vested 
lu  the  United  States  Congress  to  pass  neces- 
sary laws  to  carry  Into  effect  the  powers 
gi-anted  to  that  body,  had  the  following  to 
say  in  regard  to  the  meaning  of  the  word 
"necessary" : 

"Is  it  true  that  this  is  the  seose  in  which  the 
word  'necessary'  is  always  used?  Does  it  al- 
ways import  an  absolute  physical  neceseity  so 
strong  tlut  one  thing  to  wnich  asother  may  be 
termed  necessary  cannot  exist  without  that  oth- 
er? We  tbink  it  does  not.  If  reference  be  had 
to  Its  use,  In  the  oommon  affairs  of  the  world, 
or  in  approved  authors,  we  find  that  it  frequent- 
ly imports  no  more  than  that  one  thing  is  con- 
venient, or  useful,  or  essential  to  anoth- 
er. *  • 

See,  also,  People  v.  Mauran,  6  Denio  (N. 
Y.)  389;  Nlcoll  v.  N.  Y.  &  B.  R.  Co.,  12  N. 
Y.  121;  No.  Pac.  Ry.  Co.  v.  McAdow,  44 
Mont  547,  121  Paa  473;  Batte,  A.  &  Pac. 
Ry.  Co.  V.  Montana  U.  Ry.  Co.,  16  Mont. 
S04,  41  Pac.  232,  31  U  R.  A.  298,  50  Am.  St 
Bep.  fi08;  Chicago,  I.  ft  L.  Ry.  Co.  v.  Bangh, 
175  Ind.  419,  94  N.  E.  571.  67S. 

Ubia  court.  In  construing  onr  exemption 
statute  In  Stewart  v.  HcClung.  12  Or.  481, 
8  Pac.  447,  63  Am.  Bep.  874.  held  that  the 
exemption  from  execution  of  the  "necessary 
wearing  apparel  owned  by  any  perwn  to  the 
talne  of  one  hundred  dollars"  does  not  mean 
that  It  is  such  ai^rel  as  Is  Indispensable, 
but  ttiat  necessary  means  otmvenient  and 
ccmifiortable.  Kinser  Const  Co.  t.  State,  204 
N.  T.  881,  97  N.  B.  871. 

It  Is  contended  by  counsel  for  the  state 
that  necessary  repalxs  can  only  mean  those 
extreme  cases  in  which  failure  to  r^Mir  ma- 
chlneiT  would  tie  up  the  plant  or  imperil 
iifd ;  that  the  labor  ordinarily  and  dally  em- 
pl<^ed  In  maintaining  reasonable  efficiency 
was  not  intended  to  be  excluded  from  the  ap- 
plication of  the  act  With  this  contention 
we  are  not  able  to  agree.  We  cannot  believe 
from  the  language  of  Uie  act  that  the  law- 
makers Intended  tliat.  In  the  trial  of  cases 
for  an  alleged  Infraction  of  the  statute^  an 
issue  dionld  be  litigated  In  regard  to  which 
different  mlnda  might  disagree  as  to  Che 
opces^ty  of  making  repalra ;  bat,  rather,  that 
the  word  "necessaiy"  is  used  to  prevent  the 
matter  of  making  of  repairs  from  being  used 
as  a  subterfuge  to  defeat  the  purpose  of  the 
law;  that  la.  according  to  the,le^slatlve  In- 
tent, "necessary  r^alrs"  denotes  those  need- 


ful, not  frivolous  or  unnecessary.  Needful 
r^ialrB  are  indispensable  to  the  proper  oper- 
ation of  the  manufacturing  establlBliizieiit. 
They  are  also  indispensable  to  the  immediate 
and  continued  successful  oiwration  of  aaclt  an 
industrial  plant  and  urgent  in  order  to  less- 
en the  danger  of  acddrat  to  life  and  llxob, 
and  as  we  view  It  in  order  to  carry  out  one 
of  the  Important  purposes  of  the  act  To  en- 
courage the  delay  of  making  repairs  nntll 
"they  were  necessary  in  the  sense  that  a  fail- 
ure to  make  them  would  Involve  immediate 
or  imminent  danger  to  life  or  property" 
would  be  an  effort  to  adopt  the  rule  of  "look- 
ing the  stable  after  the  horse  is  stolen,"  and 
we  do  not  think  that  such  wss  the  intention 
of  the  lawmakers,  as  disclosed  by  the  plain 
provisions  of  the  statute.  The  natural  result 
of  the  law  is  twofold,  the  one  being  the  pro- 
tectlon  of  the  employes  and  the  attainment 
of  a  high  degree  of  Intelligence  and  citizen- 
ship on  their  part  and  the  other  the  enhance- 
ment of  a  degree  of  excellence  and  efficiency 
in  the  operation  of  the  Industrial  establish- 
ment The  law  has  been  npheld  by  this  court 
upon  the  ground,  inter  alia,  of  reasonable- 
ness. To  require  a  mill  or  factory  to  shut 
down  and  the  majority  of  the  force  of  oper- 
atives to  remain  idle  while  the  ordinary  and 
usual  repairs  are  being  made  by  those  upon 
whom  that  duty  devolves  would  tend  to  work 
a  hardship  upon  all  concerned.  Such  is  not 
In  accordance  with  the  plain  requirements  of 
the  statute,  which  appears  to  contemplate,  to 
express  it  In  common  parlance,  the  running 
of  such  manufacturing  establishment:  for  ten 
hours  per  day  without  penalty  or  extra  com- 
pensation, at  such  remuneration  to  those 
employed  as  may  be  agreed  upon  by  the  par- 
ties. The  position  that  one  In  making  neces- 
sary repairs  would  be  excluded  from  the  pro- 
visions of  the  act  only  in  case  of  emergency, 
is  no  more  tenable  than  that  a  watcbman 
would  be  excluded  from  such  provisions  only 
under  the  same  circumstances.  The  employ- 
ment of  William  Harvey  in  the  sannnUl  in 
making  repairs  necessary  for  keeping  the 
machinery,  equipment,  and  appliances  in  the 
mill  In  good  working  order  which  are  oidl- 
narlly  required  in  mills  and  factories,  for 
more  than  ten  hours,  was  not  a  violation  of 
the  statute  of  1913. 

The  judgment  of  the  lower  court  will  there- 
fore be  reversed,  and  the  defendant  dis- 
charged. 


KLAMATH  LUMBER  CO.  v.  BAMBER  et  aL 
(Supreme  Court  of  Oregon.    Jan.  Id,  1015.) 

1.  Pleading  (§  8*)— Fact  ob  Conclusion— 

DiSSOLUnoW  OF  CORPOaATlON. 

In  corporation's  action  on  notes,  in  which 
defendant  pleaded  in  abatMnent  that  plaintiff 
had  not  filed  tiie  annual  reports  nor  paid  the 
annual  license  fees  required  by  law,  a  reply 
admitting  the  allegations  aa  to  filing  its  reports 
and  paying  its  license  fees,  and  in  avoidance 
averring  that  the  corporation  had  dissolved  and 
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brtnn  tbe  action  to  wind  op  Its  builnew,  ai  1> 
allowed  b7  statute,  is  a  mere  eonclnslon  of  law, 
the  leply  not  alleging  that  the  steps  required  b; 
L.  O.  X.  i  6701,  as  ameDded  by  Laws  1913,  p. 
465,  providmg  for  dissolution  by  resolution  of 
stod[holder's  maetiiig,  bad  been  taken. 

[Ed.  Note.— For  otber  case*,  aee  Pleading. 
Oat  Die  ii  12-28H.  68;  Dec.  Dig.  t  8*1 

2.  GoBPOunona  (S  618*)  —  Dissolution  — 

JiTDaHXNT. 

Under  L.  O.  L.  |  6699,  providing  that  cor- 
porations  expiring  limitation,  or  dissolved 
under  tbe  provisiona  of  section  6701,  aa  amend- 
ed hy  Lews  1913,  p.  405  (requiring  a  filing  of  a 
statement  of  vote  of  dissolation  with  the  secre- 
tary of  state,  etc),  or  annulled  by  forfeiture  or 
otber  cause  by  the  ju^ment  of  the  court,  to 
eontliras  as  bodies  corporate  for  five  years  to 
aettis  their  business,  where  the  corporation  ha9 
not  expired  by  limitatioD,  the  "forfutare  or 
other  cause"  must  either  or  both  be  the  result 
uf  ft  judgment  of  tbe  court 

[Ed.  Note.— For  other  cases,  see  Oorporatlons, 
Cent  Dig.  H  2457,  2458;  Dee.  Dig.  i  §18.*] 

3.  CoBPOSATioiva  (I  613*)  —  Di8BOX.uTioir  — 
Pboceedi  Hoa— Statdtb. 

L.  O.  Ii.  IS  6716-6719,  providing  that  a 
corporation  n^Iectlng  for  two  consecutive  years 
to  furnish  to  the  secretary  of  state  any  state- 
ment required  by  law,  or  to  pay  any  license  fee, 
shall  be  dissolved,  requiring  the  secretary  of 
state  to  report  to  the  governor  a  list  of  delin- 
quent corporations,  whereupon  the  Governor 
shall  by  proclamaaon  declare  them  dissolved, 
and  providing  a  penalty  for  exercising  the  cor^ 
porate  powers  thereafter,  are  penal  and  must 
be  strictly  construed,  and  failure  to  pay  the 
fees  does  not  ipso  farto  dissolve  a  corporation, 
but  the  filing  of  a  list  and  proclamation  are 
oecessaiT  to  dissolution. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  2431-2434,  2487-2444 ;  Dec.  Dig. 
I613.*! 

4.  COBPORATTORB  (1  499*)  —  RiOHT  TO  SUB  — 
NONCOMPLIAIVOB  WITH  STATCTI!!. 

Under  the  express  provision  of  H  O.  I 
6708,  a  domestic  corporation,  which  has  failed 
to  pay  tbe  last  annual  license  tax.  cannot  main- 
tain any  suit  fn  any  court  of  Jastice  within  the 
state  while  such  delinquency  contlniies. 

rEd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dijr.  H  IfllO,  1911,  1913-1919.  2030; 
Dec.  Dig.  S  499.*] 

5.  ABATEMENT  AND  BEVITAI.  Q  8S*>— PLBA  Xlf 

Abatehekt— Disposition. 

▲  plea  in  abatement  cannot  be  Joined  with 
a  plea  in  bar,  and  most  be  disposed  of  before 
an  answer  to  the  merits  can  be  considered. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  S§  156,  508-510:  Dec 
Dig.  i  86;*  Pleading,  Cent  Dig.  S  186.1 

6.  COBFOBATIONB    (S  516*)— FLEA    IN  AbATB- 
KBNT— WaIVBB  by  AnSWEB  TO  MebITS. 

In  view  of  L.  O.  L.  }  6700,  providing  that 
a  plea  that  any  domestic  corporation  has  not 
paid  any  tax  or  fee  required  by  law  may  be 
interposed  at  any  time  before  trial  on  the  mer- 
its, and,  if  issue  is  joined  thereon,  it  shall  be 
first  tried,  the  mere  filing  of  an  anawer  to  the 
merita  does  not  of  itself  deprive  the  defendant 
of  a  separate  plea  in  abatement  based  on  the 
corporation's  delinquency. 

[Ed.  Note. — For  othor  cases,  see  Corporations, 
Cent  Dig.  f}  2029,  2046;  Dec.  Dig.  {616.*] 

In  Banc.  Appeal  from  drcait  Court,  Kla- 
math County;  Henry  L.  Benson,  Judge. 

Action  by  Oie  Xlamath  I«amber  Company 
against  Stella  M.    Bamber   and  another. 


There  was  a  jndgment  for  defendants  In 
jastice  court,  and  on  plaintiff's  appeal  to  tho 
Circuit  Court  there  was  a  judgment  abating 
the  action,  and  plaintiff  appeals.  Affirmed. 
See,  also,  142  Fac.  359. 

The  plaintiff  brought  an  action  in  the  natial 
form  against  the  defendants  to  recover  the 
amount  of  three  promissory  notes  executed 
and  delivered  by  them  to  the  plaintiff.  On 
August  18,  1913,  the  defendants  filed  a  plea 
in  abatement  In  which,  after  alleging  their 
own  residence  In  Klamath  county  for  three 
years,  and  that  the  plaintiff  has  been  doing 
business  In  that  county  since  June  15,  1910, 
they  state: 

"That  the  plaintiff  has  not  filed  'the  annual 
reports  as  required  b;  law  for  the  year  ending 
June  30.  1912,  and  1013,>  nor  has  it  paid  tbe 
annual  license  fees  for  the  year  ending  June 
30,  1913,  and  1914,  as  required  by  an  act  pro- 
viding for  the  licensing  of  domestic  corpora- 
tions and  foreign  corporations,  joint-stock  com- 
panies and  asKobiations,  to  provide  for  the  re- 
cording and  filing  of  certain  information  con- 
cerning corporations,  joint-stock  companies,  and 
associations,  etc.,  approved  February  10,  1903,' 
in  violation  of  and  in  derogation  of  the  express 
requirements  and  commands  of  said  statute,  and 
is  a  delinquent  corporation,  and  has  no  rights 
or  standing  in  any  court  of  justice  in  this  state 
under  and  by  virtue  of  said  statute  to  maintain 
any  auit  or  action  in  any  court  of  said  Btat& 
and  is  In  default  of  the  payment  as  aforesaid  of 
its  license  fees,  and  is  in  default  of  making  its 
annual  reports  as  reqoixad  by  law." 

On  tbe  same  day  the  defendants  filed  an 
answer  to  the  merits  In  whidi  fliey  allege 
three  separate  deftenaes,  one  a  denial  of  every 
allegation  of  the  omnplaint,  exeept  slgulng 
tbe  notes,  another  ladk  of  conslderaUon,  and, 
third,  a -counterclaim.  The  plaintiff  filed  a 
reidy  on  September  8d,  denying  Che  new  mat- 
ter in  the  answer,  and  on  the  following  day 
reeled  to  tbe  plea  In  abatement,  traversli^ 
It  In  some  particulars,  and  made  the  follow- 
ing averment: 

"Admits  tbe  allegation  of  paragraph  8  as  to 
filing  Its  reports  and  paying  its  annual  Ucense 
fees,  but  in  avoidance  says  this  Is  not  necessary, 
as  the  corporation  has  dissolved  and  only  brings 
this  action  to  wind  up  its  business,  as  is  al- 
lowed by  ststnte." 

W.  M.  Duncan,  of  Klamath  Falls,  for  appel- 
lant. W.  H.  A.  Renner,  of  Klamath  Falls, 
for  respondents. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  It]  The  plaintiff  would  excuse  It- 
self from  payment  of  the  annual  license  fees 
mentioned  In  the  plea  by  reliance  upon  sec- 
tion 6699,  L.  O.  L.,  reading  thus: 

"All  coriwratlons  that  expire  by  limitatioD 
specified  In  their  articles  of  incorporation,  or 
are  dissolved  by  virtue  of  the  provisions  of  sec- 
tion 6701,  or  are  annulled  by  forfeiture  or  other 
cause  by  the  judgment  of  a  court,  contintie  to 
exist  as  bodies  corporate  for  a  period  of  five 
years  thereafter,  if  necessary  for  the  purpose  of 
prosecuting  or  defending  actions,  suite,  or  pro- 
ceedings by  or  against  them,  settling  their  busi- 
ness, disposing  of  their  property,  *nnd  dividing 
their  capital  stock,  but  not  for  tbe  purpose  ol 
continuing  their  corporate  business. 
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there  made,  was  amended  by  tlie  act  of  Feb- 
ruary 26,  1913'  (Laws  1918,  c.  288).  As  thus 
amended,  the  latter  section  proTldes  for  dls- 
solntlon  of  a  corporation  W  tba  action  of  a 
stockholders'  meeting  called  for  sndi  purpose. 
Certain  requtrem^its  are  tibere  prescribed, 
relating  to  the  form  of  resoluUon  to  be  adopt- 
ed and  the  fee  to  be  paid«  and  the  following 
provision  Is  then  made  In  the  act: 

"The  filing  by  the  secretary  of  a  corporation 
of  proof  of  the  passage  of  a  resolution  of  dissO' 
latum,  aa  herembefore  provided,  shall  not  be 
sufficient  to  absolve  such  corporation  from  the 
paymeot  of  any  annual  license  fee  required  hj 
law,  unless  the  directors  of  such  corporation 
shall,  by  a  majority  vote,  have  also  adopted  a 
resolution  to  dissolve  such  corporation,  and 
proof  thereof  shall  have  been  furnished  to  tbe 
secretary  of  state  by  the  written  statement  of 
the  secretary  of  sudi  corporatlOQ.  setting  forth 
a  true  copy  of  such  resolution  and  showing  the 
vote  by  which  the  same  was  adopted,  and  that 
soch  corporation  is  proceeding  to  dissolve,  which 
statement  shall  be  signed  and  sworn  to  by  such 
secretary."' 

The  confession  and  avoidance  In  the  reply 
to  the  plea  does  not  disclose  that  the  steps  re- 
quired by  section  6701  were  taken,  and  con- 
sequently amount  to  nothing  more  than  a 
conclusion  of  law.  The  facts  concerning  the 
requirements  of  the  statute  should  have  been 
alleged,  If  tbe  plaintiff  was  proceeding  to 
dissolve,  and  would  thereto  escape  the  pay- 
ment of  fees. 

[2]  Referring  again  to  section  6699,  L.  O. 
L.,  we  observe  that  the  plaintiff  does  not 
appear  to  claim  that  Its  corporate  existence 
expired  by  limitation.  Neither  is  It  disclosed 
that  It  was  annulled  by  forfeiture  or  other 
cause  by  tbe  Judgment  of  any  other  court 
It  was  contended  that,  by  the  language  of  that 
section,  tbe  term  "forfeiture"  was  not  neces- 
sarily controlled  or  qualified  by  the  words 
"by  the  Judgment  of  a  court"  In  our  opin- 
ion, however,  the  converse  Is  true,  and  the 
words  "forfeiture  or  other  cause"  are  to  be 
included  in  the  same  category,  and  either  or 
both  most  be  the  result  of  a  Judgment  of  a 
court  The  condualon  on  tUs  point  is  that 
the  plaintUI  can  claim  nothing  under  Uie  pro- 
vision at  that  section. 

[t]  Another  contention  of  tbe  plaintiff  is 
based  on  sections  6716-671^  incluslva  It  Is 
said  in  section  0716: 

"If  any  corporation  organized  or  formed  un- 
der, by,  or  pursuant  to  ue  laws  of  this  state, 
whether  now  existing  or  hereafter  created 
*  *  *  shall,  for  two  consecutive  years,  neglect 
or  refuse  to  fiimlah  to  the  secretary  of  state  any 
statement  required  to  be  famished  under  any 
law  of  this  state,  or  to  pay  to  the  state  treasur- 
er any  license  fee  required  to  be  paid  under 
any  law  of  this  state,  it  shall  be  dissolved  fn 
tbe  manner  hereafter  provided,  and  all  powers 
conferred  by  law  upon  such  corporation  are 
hereby  declared  inoperative  and  void,  unless  the 
<TOvernor  shall,  for  good  cause  shown  to  him, 
give  further  time  for  tbe  Qliog  of  any  such 
Ktatement  and  the  payment  of  any  anch  license 
fee.  •  • 

This  Is  part  of  the  act  of  1906  found  In 
chapter  172  of  tbe  laws  of  that  year.  Other 


sections  of  the  same  statute  require  fiuit  the 
secretary  of  state  shall  repwt  to  the  GoTern- 
or  a  list  of  all  dellnqaent  corporationB  on  or 
before  Qie  first  Monday  In  January  of  each 
year,  and  that  tito  Cforersor  shall  fortliwltli 
Issue  his  proclamation  declaring  sadi  cor- 
porations ^solved  and  their  articles  of  in- 
corporation revoked  and  repealed.  Publica- 
tion of  the  proclamation  and  other  details  are 
required  and  a  penalty  provided  fbr  any  one 
who  shall  exerdse  the  corporate  powers  in- 
volved after  the  Issuance  of  the  pnxdama- 
Uon.  The  construction  of  this  act  urged  by 
tbe  plaintiff  is  that  the  failure  to  pay  tbe 
fees  required  ipso  facto  woAs  a  dlssolntion 
of  the  corporation,  with  the  result  that,  for  a 
period  of  five  years  thereafter  named  In  sec- 
tion 6699,  it  may  prosecute  or  defend  actions 
or  suits  In  the  settlement  at  Its  business,  etc. 
The  statute  of  1905  Is  penal  In  Its  nature, 
and  provides  for  a  forfeltttre  of  corporate 
-powers,  and  must  therefore  be  strictly  con- 
strued. Beading  all  the  terms  of  the  act  to- 
gether. It  is  plain  that  tbe  filing  of  the  list 
by  the  secretary  of  state  and  the  proclama- 
tion by  the  Governor  are  integral  parts  of  the 
process  of  dissolution  which  we  cannot  disre- 
gard. From  this  point  of  view,  therefore,  we 
are  still  compelled  to  say  that  the  plaintifr 
has  not  shown  such  a  state  of  affairs  as  war- 
rants ufi  In  saying  that  It  was  dissolved  to  tbe 
extent  of  exempting  It  from  the  payment  of 
fees. 

[4]  In  our  Judgment  the  situation  Is  con- 
trolled by  section  6708,  L.  O.  11,  whiCh  de- 
clares: 

"No  domestic  corporation,  and  no  foreign  cor- 
poration, joint-atock  company,  or  aasociati<ni, 
which  shaU  have  failed  to  pay  the  last  annnai 
license  fee,  or  any  other  tax  or  fee  which  shall 
have  become  due  and  payable  against  it,  as  j>ro- 
vided  in  this  act  or  ajiy  law  of  this  state,  ahall 
be  itermitted  to  maintain  any  suit,  action,  or 
proceeding  in  any  coort  of  Justice  within  this 
state,  while  such  delinquency  shall  continue. 
•  • 

In  the  analogous  case  of  Hlrscbfeld  Mc- 
CnlUgh,  64  Or.  602,  127  Pac.  541,  we  held 
that  under  such  circumstances  the  courts 
would  be  Closed  against  Ghe  offending  cor- 
poration while  its  dCUnquency  continued. 

[S]  It  is  farther  urged  that  the  defendants 
waived  the  plea  in  abatement  1^  answering 
to  tile  merits,  fflnce  Hopwood  t.  Pa^rson,  2 
Or.  40,  it  has  been  the  rule  in  this  state  that 
a  plea  in  abatem«it  cannot  be  Joiiwd  with  a 
plea  in  bar  and  must  be  disposed  of  before 
an  answer  to  the  merits  can  be  ctmsldered. 
La  Otande  v.  Portland  Public  Market,  58  Or. 
126.  lis  Pac.  25:  Rafferty  t.  Davis,  64  Or. 
77,  102  Pac  305;  Harrl8<m  t.  Blrrell,  58  Or. 
410,  115  Pac  141. 

[8]  These  precedents  would  oontrol  the  case 
against  the  conteotion  of  the  defendants.  If 
they  had  In  fact  Joined  the  plea.  In  abatement 
and  their  defense  to  the  merits  in  the  same 
pleading.  The  record,  however,  does  not  dis- 
close such  a  condition.  Although  filed  on  the 
same  day,  the  plea  In  abatement  was  in  a 
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separate  statement  of  the  defenOants*  reasons 
for  defeating  the  preset  action  while  the 
defenses  on  the  merits  were  embodied  In  an 
entlrel7  separate  document  Under  sndi  di^ 
cumstances,  the  only  requisite  is  that  the 
plea  In  abatement  shall  be  first  considered 
and  determined,  and  that  was  the  procedure 
In  this  instance.  In  the  present  case  this 
conclnsion  Is  strengthened  by  reference  to 
aectlon  6709.  to  this  effect  that: 

"A  plea  that  anr  domestle  corporatioii  or  for- 
€lgn  corporation,  Joint-stock  company,  or  associ- 
ation has  not  paid  any  tax  or  fee  required  by 
any  law  of  this  state,  aod  which  is  then  due 
and  iwyable,  may  be  interposed  at  any  time  be- 
fore trial  upon  the  merits  in  any  action,  suit, 
or  proceeding,  and,  if  ismes  be  joined  upon  such 
plea,  the  same  shall  be  first  tried." 

This  section  plainly  oonten^tes  ibat  the 
mere  flllng  of  an  answer  to  the  merits  will 
not  of  Itself  deprive  Oie  defoidant  of  the 
plea  In  abatement,  based  upon  the  delln- 
qnency  of  the  corporation,  bat  that,  whttwrer 
such  &Unre  of  duty  appears  at  any  time 
before  the  trial  of  the  action,  the  defendant 
may  Interpose  the  plea. 

It  follows  that  the  Judgment  must  be  af- 
firmed. 


RL'SSBIil.  T.  GBOOK  OODNTT  COURT  et  aL 
(Supnme  Court  of  Oregon.    Jan.  19.  1910.) 

1.  Attoknet  ahd  Cusnr  (%  7B*)— Substitu* 
TioN  or  ATroBUcrs. 

Attorneys  other  than  those  who  condncted 
the  proceeding  in  the  trial  court  for  plaintiff, 
appMring  for  him  In  Uie  Supreme  Court  and 
moTtng  to  dismiss  his  appeal,  not  having  been 
anbetitnted  as  provided  by  U  O.  L.  ||  1086, 
1087,  wiU  not  be  recognised. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  IS  110-119;  Dec.  Dig.  {  75.*] 

2.  APPKAI.  and  BBBOB  (S  776*)— VOLnNTAET 
DiBlCISeAIr— mTCBBBT  OT  PUBUO. 

The  pabllc  beiog  interested,  the  appeal  of 
plaintiff,  in  a  proceeding  to  review  the  action 
of  a  county  court  In  submitting  to  a  vote  the 
creation  and  establishment  of  a  county,  should 
not  be  dismissed  at  his  instance,  but  should  be 
dfspoead  of  on  the  merits;  his  original  attorneys 
not  having  withdrawn  or  consented  to  such  dfs- 
missaL 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Enor,  Gent  Dig.  H  8110-3119;  Dms.  Dig.  fl 
778. 

In  Banc  Appeal  from  Circuit  Court,  Crook 
County;  W.  L.  Bradshaw.  Judge. 

Proceeding  by  A.  D.  Bussell  against  the 
County  Court  ot  Oro(A  Oonn^  and  others. 
Heard  on  motion  to  dlsmiBg  plalntUTs  appeaL 
Motion  denied. 

Claude  HcColloeh,  of  Portland,  and  W.  P. 
Hyers,  of  PrineTllle^  for  appellant  W.  H. 
"mtooa,  of  The  Dalles,  Lewis  H.  Irving,  of 
Madras,  and  Wlllard  H.  Wirti,  of  PrlnevUle, 
for  respondoits. 

BAKIN,  J.  M,  1]  This  Is  a  proceeding  by 
wilt  to  review  the  action  of  the  county  court 
of  CnxA  county  In  submitting  to  the  voters 
of  the  county  the  matter  of  the  creation  and 


establishment  ot  Jefferson  coimly,  brought 
here  by  appeaL  The  plaintiff  A.  D.  Russell 
by  attorneys  moves  to  dismiss  the  appeal, 
whi<di  motion  la  signed  by  A.  D.  Bussell.  pe- 
titioner, and  by  W.  P.  Myers  and  Claude  Mc- 
CoUoch  as  petitioner's  attorn^.  The  pro- 
ceeding was  commenced  and  c(mdncted  In 
the  circuit  court  by  M.  R.  Elliott  and  N.  6. 
Wallace,  attorneys  for  plaintiff.  The  appear- 
ance and  objects  sought  to  be  obtained  by 
Myers  and  McCoUoch  are  antagonistic  to  the 
purposes  of  plaintiff's  original  attorneys,  and 
without  their  concurrence.  Sections  1086, 
1087,  L.  O.  L.,  provide  how  a  cliange  or  sub- 
stltutlon  of  attorneys  may  be  accomplished. 
Myers  and  McCoUoch  have  not  been  substi- 
tuted or  otherwise  recognized  as  attorneys 
in  the  case,  and  under  present  conditions 
they  cannot  be  recognized  here  until  regular- 
ly substituted  or  changed.  The  general  rule 
Is  that  a  party  to  litigation  may  settle  the 
case  out  of  court  or  dismiss  a  case  pending  U 
it  worlia  no  injury  to  the  attorneys.  How- 
ever, in  this  case  It  appears  that  others  than 
plaintiff  are  interested  in  the  result  to  be  ac- 
complished, the  matter  in  controversy  being 
one  of  public  Interest;  and  the  case  should 
be  disposed  of  on  the  merits  In  the  interest  of 
the  public,  as  the  original  attorneys  have  not 
withdrawn  or  consented  to  such  dismissal. 
The  motion  Is  doiled. 


DU  BOIS  LUMBER  00.  v.  0I«ATSOP  OOUN- 
TZ  et  aL 

(Supreme  Court  of  Oregon.    Jan.  19,  1915.) 

1.  HioHWATS  (I  122*)— Statotxs— Taxation 

— IMFUBD  RXPBAL. 

L.  O.  L.  S  6384  et  seq.,  providing  that, 
whenever  three  freeholders  of  any  road  district 
shall  petition  the  road  supervisor  to  call  a 
district  road  meeting  of  the  voters  of  the  dia- 
trict,  the  supervisor  shall  cause  notice  to  be 
given,  and  shall  hold  a  meeting  for  the  improve- 
ment of  bigfawaya  and  the  levy  of  taxes  there- 
for, was  not  superseded  by  Gen.  Laws  1913,  p. 
610,  amending  section  6321,  vesting  the  power 
to  vote  such  additional  taxes  as  they  may  deem 
advisable  to  improve  the  roads  of  a  district  in 
"resident  taxpayers"  ot  the  district,  etc 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  Sf  380,  393 ;  Dec  Dig.  |  122.*] 

2.  Highways  (I  138*)— Impbovkment— Addi- 
iioHAL  BoAo  Tax— Valuation  or  Assesba- 

BIIX  PbOPEBTT  in  DISTBICT— CBBTIFICAn. 

Where  proceedings  were  Instituted  to  im- 
prove certain  highways  at  the  expense  of  a  high- 
way district,  under  authority  conferred  by  a 
meeting  of  legal  voters  of  a  road  district,  fail- 
ure of  the  connty  cleric  to  furnish  a  certificate 
of  the  aggregate  valuation  of  the  assessed  prop- 
erty of  toe  district  on  application  of  the  road 
supervisor,  as  required  by  L.  O.  U  J  6383,  was 
a  mere  insularity,  and  did  not  vitiate  the  pro- 
ceedings. 

[Ed.  Note.— For  othw  cases,  see  Highways, 
Cent  Dig.  S  S92:  Dee.  Dig.  |  13&*] 

S.  HlOHWATB  (S  188*)— iHPaOVBHBirF— AODI- 

izoNAL  Tax— Descbiption  or  Riohwats. 
Where  a  resolution  adopted  at  a  road  dis- 
trict meeting  of  legal  voters  for  the  improve- 
ment of  highways  am  the  levy  of  a  tax  so  des- 
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ignated  the  highways  to  be  improTed  that  there 
could  be  no  mistake  as  to  where  the  funds  raised 
were  to  be  expended,  it  was  not  defective  for  in- 
snffidency  of  descriptlott. 

[Ed.  Note.— For.  other  caBcs,  see  Highways, 
Cent  Dig.  f  882;  Dee.  Dig.  1 138.*] 

4.  HlOHWATB  (f  1S8*)— iKPBOTBiaUra—BKSO- 
LUTIOH— SDFFICKNCT. 

A  resolution  adopted  at  a  road  district 
meeting  for  the  improvement  of  highways  and 
the  levy  of  a  tax  therefor,  specifying  generally 
the  character  and  extent  of  the  proposed  im- 
provements, the  amount  to  be  expended,  etc., 
sufficiently  constitated  compliance  with  L.  O.  Ii. 
I  6387,  regulating  the  proceedings  to  be  taken 
for  the  levy  of  a  tax  for  highway  improvements, 
etc.,  and  was  not  objectionable  for  failure  to 
show  whether  the  road  was  to  be  macadamized 
or  to  be  improved  with  corduroy,  plank,  or  hard 
surface  improvement,  or  merely  gn^ed. 

[Ed.  Note.— For  othw  cases,  see  Highways, 
Cent.  Dig.  |  392;  Dec.  Dig.  {  138.*] 

B.  Highways  (S  138*)— iMPaovxuBnT— Boad 

DiBTBIOT  MeBTINQ— GHAIBMAN. 

L.  O.  L.  S  63»0.  provides  that  the  county 
road  Bupervisor  shall  be  ex  officio  chairman  of 
all  road  district  meetings  of  his  district,  and, 
in  ease  of  bis  absence  or  Inability  to  act,  the 
meeti^  shall  elect  a  temporary  chairman  from 
its  own  members,  who  shall  be  a  legal  voter  of 
the  district.  Held  that,  where  a  road  district 
meeting  at  which  a  tax  was  levied  for  highway 
improvements,  elected  a  chairman,  omission  ot 
the  minutes  to  show  the  reason  why  the  road 
supervisor  did  not  act  as  chairman  did  not  affect 
the  regularity  of  the  proceedings. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  {  392;  Dec  Dig.  9  13a  t] 

Department  2.  Appeal  from  Circuit  Court, 
C^tBop  Countr;  J.  A.  Eakln,  Judge. 

Salt  by  the.  Du  Bote  Dumber  Comjmny 
against  Clatsop  Count7  and  others  to  restrain 
the  collectloa  of  a  special  road  tax  in  district 
I^o.  15.  A  demurrer  to  the  complaint  was 
sustained,  and  the  suit  dismissed,  and  plain- 
tiff a]K>eal8.  Afiinned. 

The  complaint  contains  the  usual  allega- 
tions In  such  cases  showing  that  plaintlfT  Is 
the  owner  of  a  large  area  of  land  in  the  road 
district  named.  It  then  sets  out  all  the  pro- 
ceedings couceiiilng  the  levying  of  the  tax  in 
that  district,  and  alleges  that  plaintiff  has 
tendered  the  payment  of  all  its  taxes  except 
the  road  district  levy. 

J.  E.  Magers  and  Chas.  H.  Carey,  both  of 
Portland  (Carey  ft  Kerr,  of  Portland,  on  the 
brief),  tor  appellant.  C.  W.  Mullins,  Dist 
Atty.,  and  Q.  C.  Fulton,  both  of  Astoria,  for 
respondents. 

BEAN,  J.  The  proceedings  were  initiated 
under  the  provisions  of  section  6384,  L.  O.  L. 
Under  this  section  three  freeholders  petition- 
ed the  road  supervisee  to  call  a  district  road 
meeting  of  the  l^al  Toters  of  the  district  to 
determine,  under  the  provisions  of  section 
6386  et  seq.,  what.  If  any,  county  roads  in  the 
district  should  be  Improved,  the  character 
and  extent  of  the  Improvements,  and  to  levy 
a  special  tax  to  defray  the  expenses  thereof. 
The  petition,  with  the  afDdavlt  of  the  road 
supervisor  authenticating  the  same,  to  the 


effect  that  the  signers  were  freeholders  and 
legal  voters  residing  in  the  district,  was  made 
a  part  of  tbe  record  of  the  meeting.  Notices 
of  the  time,  place,  and  object  of  the  meeting 
signed  by  the  road  supervisor  were  posted  in 
three  public  places  In  the  district  more  than 
10  days  prior  to  the  meeting,  as  shown  by 
the  atBdavlt  of  the  district  supervisor.  Pur- 
suant to  the  petition  and  notices,  a  meeting 
of  the  legal  voters,  freeholders,  and  taxpay- 
ers of  the  district  was  held  on  November  22, 
1913.  By  a  majwity  vote  a  chairman  and 
secxetaiy  were  elected,  the  road  superriBMr 
acting  as  temporary  diairman.  A  resolution 
was  passed  requiring  the  secretary  to  keep  a 
lecarA  of  the  proceedings  of  the  meeting  and 
proof  of  posting  of  notices  thereof,  and  to 
file  the  same  with  the  county  clerk.  The  fol- 
lowing resolntton  was  adopted  by  a  majwlty 
vote: 

"Beeolred,  that  the  following  county  roads 
in  this  district  be  improved  in  the  manner  fol- 
lowing, to  wit:  Tbat  portion  of  road  No.  16 
lying  between  road  No.  77  and  Mr.  H.  Beh- 
neke^s  place,  and  road  petitioned  by  Adolph 
Cook  and  others,  and  that  portion  of  road  lying 
between  south  end  of  Nehalem  bridge  and  Chas. 
Gronnel's  place,  and  the  portion  of  road  extend- 
ing from  main  County  road  on  south  side  of  Ne- 
halem bridge  In  an  easterly  direction  to  McKay 
creek.  It  ta  recommended  that  f400  be  expended 
on  Adolph  Cook  road,  fSOO  on  road  leading  to 
BehnekeV  fl,800  cm  tbat  leading  to  Chas. 
Gronnel's  place,  and  S200  on  road  running  to 
McKay  creek,  and  the  balance  of  the  tire  (5)  mill 
levy  be  expended  on  the  main  county  road  be- 
tween James  Jamison's  place  and  end  of  road  of 
road  district  No.  15  near  Elsie.  •   •  * 

"Resolved,  that  there  be,  and  hereby  is,  levied 
a  special  tax  of  five  (5)  mills  on  the  dollar  upon 
all  the  taxable  real  and  personal  property  of 
this  district,  for  the  purpose  of  raising  money 
with  which  to  defray  the  expenses  of  the  special 
Improvements  hnetofore  by  this  meeting  deter- 
mined to  be  made." 

By  a  majority  of  the  voters  present  the 
following  resolution  was  also  passed: 

"Resolved,  that  the  proposed*  improvements  and 
the  character  and  manner  thereof,  and  the  rate 

of  tax  levied  therefor,  be  submitted  to  the  county 
court,  and  that  the  secretary  report  back  to  this 
meeting  the  action  taken  by  the  county  court 
thereon." 

The  record  of  the  meeting,  including  the 
resolutions  above  quoted,  was  certified  by  the 
chairman  and  secretary,  and  filed  with  the 
connty  clerk  November  25,  1913.  The  min- 
utes of  an  adjourned  meeting  held  November 
28, 1913,  show  that  the  county  court  approved 
the  resolutions  and  the  levy  of  a  special  tax ; 
that  all  action  taken  was  ratified  the  vot- 
ers of  the  district,  and  the  record  thereof 
certified  by  the  county  clerk. 

[T]  The  plaintlCf  assigns  that  the  court  er< 
red  in  sustaining  the  demurrer  and  In  dis- 
missing the  complaint  It  contends  tbat  the 
record  does  not  disclose  a  compliance  with 
the  law,  and  that  the  tax  is  void.  It  Is  urged 
by  counsel  for  plaintiff  that  section  6384, 
which  is  section  70  of  the  ad*  of  1903  (Laws 
1903,  p.  283),  was  superseded,  though  not 
in  terms,  by  tlie  act  of  1913  amending  sectl<m 
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6321,  Ll  O.  L.  (Oen.  Laws  1913,  p.  610);  tbat 
the  latter  act  is  Incompatible  with  the  for- 
mer ;  that  it  was  not  the  intention  to  provide 
two  methods  by  which  road  district  taxpay- 
ers should  convene  (or  the  purpose  of  voting 
special  road  taxes;  and  that  tbere  was  not  a 
compliance  with  the  terms  of  the  law  of  1013. 
This  latter  act  vests  the  power  to  vote  such 
additional  tax  as  they  may  deem  advisable  to 
improve  the  roads  of  the  district  In  "resident 
taxpayers"  of  snch  district.  The  require- 
ments, so  far  as  considered  necessary  to  note, 
are:  <a)  At  least  10  per  cent  of  taxpayers 
of  the  district  shall  give  notice,  (b)  Notices 
shall  be  posted  by  the  road  supervisor  of  the 
district  by  posting  In  three  public  places  In 
the  district  and  at  the  coun^  courthouse  at 
least  10  days  prior  to  the  meeting,  (c)  One 
notice  shall  be  published  at  least  three  weeks 
in  a  weekly  newspaper  of  general  circulation 
In  the  county,  (d)  The  notices  shall  be  signed 
by  St  least  10  per  cent  of  the  taxpayers  of 
the  road  district,  and  shall  give  the  time, 
iriace,  and  object  of  the  meeting,  which  shall 
be  held  in  the  month  of  Novemb^,  (e)  Proof 
of  posting  notices  aball  be  made  by  affidavit 
of  the  road  Bapervlsor  and  sabmltted  to  the 
meeting  b^pettier  with  proof  of  publication, 
(f)  At  the  time  of  the  meeting  It  shall  be  or- 
giii"1*f>fl  by  the  Section  of  a  chairman  and 
secretary.  It  wUl  be  noted  that  provisUm  la 
made  In  liie  act  of  1913  for  raising  funds  to 
ImpzDTO  the  roftds  of  the  district,  without 
specifying  any  special  road  or  roads  or  por- 
tions thereof,  as  mentlcHied  in  section  6884 
et  seq^  L.  O.  The  limitation  as  to  the 
amount  of  the  levy  contained  in  the  law  of 
190S  ts  not-  found  in  the  later  enactment 
The  scive  and  purpose  of  Uie  two  statutes 
are  not  the  same.  A  complete  system  at  road 
law  was  enacted  In  1D03.  If  we  go  back  of 
that  law  and  notice  the  act  of  18^  (Laws 
1898,  p;  185;  B.  ft  C.  f  479S  et  seq.).  we  And 
detailed  and  volnminous  provisions  for  peti- 
tioning the  county  court  for,  and  remonstrat- 
ing against,  improving  a  road  or  portion 
thereof  by  fading,  macadamizing,  etc. ;  for 
the  viewing  and  surveying  of  the  same ;  fOr 
reports  and  hearings ;  for  the  assessment  of 
the  costs  and  exi)ense8  of  the  Improvements, 
less  the  benefits  upon  all  the  land  within 
three  miles  of  such  improvements;  for  the 
advertisement  and  letting  of  the  contract  and 
many  other  details ;  and  providing  for  an  ap- 
peal to  the  circuit  court.  It  would  seem  that 
this  law  not  being  satisfactory,  In  1903,  sec- 
tion 6384  et  seq.  was  adopted  as  a  more  con- 
venient and  practical  method  of  making  spe- 
cial improvements  upon  certain  roads  or  por- 
tions thereof. 

In  the  consideration  of  the  case  at  bar  we 
are  not  concerned  with  the  efficacy  or  ex- 
pediency of  the  provisions  of  the  act  of  1913 
amending  section  6321.  Neither  the  original 
act  of  1909  nor  the  last  amendatory  statute 
expressly  or  impliedly  repealed  or  amended 
the  act  ctf  1003.    See  Lefflngwell  t.  Lane 


County,  64  Or.  144,  120  Pac.  53&  Repeal  of 
a  statute  by  implication  Is  not  favored.  It  Is 
the  duty  of  the  court  if  possible,  to  so  con- 
strue the  acts  that  both  will  be  operative.  A 
general  statute  without  negative  words  will 
not  repeal  the  particular  provisions  of  a  for- 
mer one,  unless  the  two  acts  are  irreconcil- 
ably inconsistent  Sedgwick,  Con^t  of  Stat. 
&  Const  law  (2d  Ed.)  p.  97;  8  Cyc.  748. 
Sutherland  on  Statutory  Construction,  f  460, 
states  the  general  principle,  as  summed  up  in 
Winslow  V.  Norton,  US  N.  a  486,  24  S.  B. 
417,  as  follows: 

"(1)  That  the  law  does  not  favor  a  repeal  of  an 
older  statute  by  a  later  one  by  mere  impUcati<m. 
(2)  The  impluation,  In  ardor  to  be  operative, 
must  be  necessary,  and.  If  it  arises  out  of  repi^ 
nancy  between  the  two  acts,  the  later  abrogates 
the  older  only  to  the  extent  that  it  is  inconsist- 
ent and  irreconcilable  with  It.  •  *  *  A  later 
and  an  older  statute  will,  if  it  is  posnible  and 
reasonable  to  do  so,  be  always  construed  to- 
gether, so  as  to  give  efCect  not  only  to  the  dis- 
tinct parts  or  provisions  of  the  latter,  not  in* 
consisteot  with  the  new  law.  but  to  give  effect 
to  the  older  law  aa  a  wbol^  subject  only  to 
restrictions  or  modihcations  of  its  meaning, 
when  such  seems  to  have  bees  the  le;;islative 
purpose.  •  •  •  A  law  will  not  be  deemed  re- 
pealed because  some  of  its  provisions  are  re- 
peated in  a  BubBe<)uent  statnta*  except  In  so  far 
as  the  latter  plainly  appears  to  have  been  in- 
tended by  the  Legislature  as  a  substitute." 

In  a  recent  <viinlon  of  tUs  court  by  Mr. 
Justice  Ramsey  tn  Belrl  t.  Golnmbla  Countyr 
144  Pac.  457,  proceedings  for  the  levy  of  a 
tax  by  virtue  of  sections  6384-6892  were  up- 
held, thus  giving  the  act  under  consideration 
in  the  case  at  bar  full  force. 

[2]  It  is  further  cwtended  by  counsel  for 
the  plaintiff  that  the  proceedings  In  question 
do  not  conform  to  the  requirements  of  section 
6384  et  seq.  Section  6383  provides  that,  aa 
the  application  of  any  road  supervisor  or 
three  resident  freeholders  of  a  road  district 
the  county  derk  shall  furnish  a  certlQcate 
showing  the  aggregate  valuation  of  the  as- 
sessable prbperty  of  the  road  district  The 
record  does  not  show  that  such'  certificate 
was  procured.  In  reviewing  the  record  of  a 
meeting  of  the  legal  voters  of  a  road  district 
levying  a  road  tax,  it  is  safe  to  take  the  rule 
stated  in  Cooley  on  Taxation  (2d  Ed.)  p.  337: 

"In  voting  the  tax  the  people  will  be  acting 
in  tbeir  political  capacity,  and  their  action  is  to 
be  favorably  construed,  and  not  to  be  overruled 
or  set  aside  by  judicia]  or  any  other  authority, 
so  long  as  they  keep  within  the  power  bestowed 
upon  them.  Technical  defects  and  irregularities 
should  be  overlooked,  so  long  as  the  substance 
of  a  good  vote  sufficiently  appears,  for  the  ob- 
vious reason  that  local  business  is  largely  and 
of  necessity  in  the  hands  of  plain  people  who 
are  unskilled  in  Uic  technicalities  of  law  and 
unaccustomed  to  critical  or  even  accurate  use 
of  language.  A  strict  construction  of  their  do- 
ings would  inevitably  be  mischievous,  and  would 
defeat  the  collection  of  revenue  in  very  many 
cases.  It  will  be  found,  therefore,  that  the 
courts  sustain  such  action  whenever  sufficient 
appears  to  make  plain  the  intent  of  the  voters, 
provided  the  intent  is  warranted  by  law." 

Section  6386,  L.  0.  L.  directs : 
"District  road  meetings  legally  called  shall 
have  power  to  determine  what,  if  any,  oounl^ 
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roads  or  portions  thereof  of  the  road  district 
shall  be  improred  in  any  special  manner,  and 
to  determine  the  extent  and  character  of  the  im- 
provement  or  improvements  they  sball  make 
tbereon;  provided,  however,  that  the  proposed 
improvementB,  ana  the  character  and  manner 
tJicreof,  shall  have  first  been  submitted  to  the 
county  court;  and  sball  have  power  to  levy  a 
special  tax,  not  to  exceed  ten  mills  on  the  dol- 
lar, upon  all  the  taxable  real  and  personal  prop- 
erty of  the  district,  for  the  purpose  of  raising 
money  with  which  to  defray  the  expense  of 
such  special  improvement  or  improvements,  and 
such  levy  shall  be  based  upon  the  valuation  ot 
the  taxable  property  of  the  district  as  shown 
by  the  last  certificate  of  the  count?  clerk  next 
preceding  the  district  road  meeting  at  which  the 
tax  is  levied." 

It  Is  evident  from  a  reading  of  the  Btatnte 
that  the  prorlslons  for  the  obtalnment  of  a 
certificate  of  the  aggregate  valnatloD  of  the 
taxable  property  of  the  district  is  a  means 
for  the  Toters  of  the  district  to  aecnre  in- 
formation in  order  that  they  may  vote  in- 
telligently upon  the  quesUon  of  tax.  The 
procuring  of  sa^  certificate  la  not  by  the 
terms  of  the  statute  made  a  condition  pre- 
cedent to  levying  a  tax.  It  la  not  alleged 
In  the  complaint  that  on  account  of  the  fail- 
ure to  procure  such  certificate  the  voters  of 
the  district  made  any  error  In  levying  the 
tax,  or  that  the  amount  of  the  tax  is  unrea- 
sonable, or  that  any  part  thereof  is  unnec- 
essary to  Improve  the  roads  described-  The 
statute  does  not  require  that  such  certificate, 
vrtilch  is  in  the  nature  of  a  matter  of  evl- 
doice,  should  be  made  a  part  of  the  minutes 
of  the  meeting.  At  the  most,  Uie  failure  to 
obtain  the  certificate,  if  there  was  a  failure, 
would  be  an  Irr^ularlty  only,  and  would  not 
vitiate  the  proceedings  of  a  road  district 
meeting  legally  called. 

It]  It  is  next  contended  that  the  resolu- 
tions adopted  at  the  road  district  meeUng 
did  not  sufficiently  describe  the  county  roads 
or  portions  thereof  irtilch  It  was  proposed  to 
Improve.  A  careful  examination  of  the  de- 
scription of  .the  roads  contained  in  the  reso- 
intlott  above  set  fotrth  leads  us  to  believe  to 
the  contrary.  Hie  roads  are  so  delineated 
that  ttiere  can  be  no  mistake  as  to  where  the 
funds  proposed  to  be  raised  are  to  be  expend- 
ed. They  refer  to  the  county  record  of  the 
road,  and  plainly  indicate  the  portions  there- 
of to  be  improved.  While  the  descr^itions 
contained  In  the  resolution  are  necessarily 
general,  we  think  they  would  be  sufficient, 
under  the  statute,  for  a  description  In  the 
petltlcoi  for  the  laying  out  of  a  county  road, 
where  there  is  reason  for  more  definite  de- 
scription than  in  the  resolution  In  question. 

[4]  It  Is  further  urged  on  behalf  of  the 
plaintiff  that  the  record  ot  the  meeting  should 
show  whether  the  road  la  to  be  macadamized 
or  improved  with  corduroy,  plank,  or  hard 
surface  improvement,  or  whether  It  Is  simply 
to  be  graded.  Section  6387,  L.  O.  L.,  refer- 
ring to  resolutions  for  improvement  and  levy 
of  a  tax,  provides: 

"If  any  road  district  In  this  state  shall  deto- 
mine  to  specially  improve  any  county  road  or 
roads,  or' portions  tbereof.  In  such  district,  and 


to  levy  a  special  tax  to  defray  the  expeiiBe  there- 
of, as  provided  in  the  last  pieoeding  section* 
they  shall  do  so  by  proper  resolution,  describing 
therein  the  road  or  roads,  or  portions  thereof, 
they  wish  to  improve ;  giving  the  initial  and 
terminai  points  of  the  desired  improvement  or 
improvements,  with  the  character  and  extent 
and  estimated  expense  thereof,  and  also  the  rate 
of  the  tax  levied,  which  resolution  shall  be 
signed  by  the  chairman  and  secretary  of  tbef 
meeting,  and  transmitted  to  the  county  court  'by 
its  next  regular  meeting  following,  and  shall 
also  be  spread  upon  the  minutes  ot  the  district 
road  meeting." 

While  ttie  resolution  Is  general  as  to  the 
character  and  extent  of  the  proposed  Im- 
provementa,  the  amounts  to  be  expended  are 
plainly  stated,  and  the  proceedings  relating 
thereto  are  much  more  extended  and  specific 
than  those  approved  by  this  court  in  Belrl 
T.  Columbia  Goun^,  supra.  Applying  ttie 
rule  quoted  from  Judge  Cooley  that  teclmical 
irregularitl^i  should  be  overlooked  so  long 
as  the  substance  of  a  good  vote  sufficiently 
appears,  we  think  the  resolutions,  taken  as 
a  whole,  are  a  substantial  comi)llance  with 
the  statute,  and  sufficient  in  this  respect  to 
uphold  the  tax.  Oregon-Wisconsin  Timber 
Ca  V.  Coos  County,  142  Pac.  675.  The  rec- 
ord In  the  last-named  case  shows  that  the 
proceedings  were  commenced  upon  the  peti- 
tion of  three  freeholders  to  the  road  super- 
visor, the  same  as  in  the  case  at  bar. 

[E]  Section  6390,  L.  O.  L.,  directs  that  the 
county  road  supervisor  shall  be  ex  officio 
chairman  of  all  road  district  meetings  of 
his  district.  In  case  of  his  absence  or  Inabili- 
ty to  act,  the  meeting  shall  proceed  to  elect 
a  temporary  chairman  from  among  Its  own, 
members,  who  shall  be  a  legal  voter  of  the- 
road  district  A  competent  secretary  shall 
be  elected,  who  shall  keep  the  minutes  of~ 
the  meeting.  These  shall  be  submitted  to- 
the  chairman  for  his  approval.  As  approved,, 
he  and  the  secretary  shall  sign  the  same,  and,, 
after  he  has  certified  them,  they  shall  t>e 
transmitted  to  the  county  clerk.  It  appears- 
that  at  the  time  of  levying  the  tax  In  ques- 
tion the  meeting  elected  a  chairman.  The 
minutes  do  not  disclose  the  reason  for  the- 
road  supervisor  not  acting  as  such  chairman. 
We  fall  to  discover  wherein  any  Injury  haa^ 
been  effected  by  such  proceeding.  It  Is  not 
allied  in  the  complaint  that  the  acting  chair- 
man committed  any  errors  or  failed  in  any- 
way in  the  performance  of  his  duties,  or  that 
the  result  was  In  any  way  affected.  The 
writer  has  attended  New  England  town  meet- 
ings, which  were  referred  to  In  the  argu- 
ment and  we  think  the  proceedings  of  the 
road  district  meeting  were  as  full  and  tech- 
nically correct  as  the  usual  proceedings  in 
such  town  meetings  when  levying  a  tax.  It 
would  require  a  very  strict  construction  of 
the  minutes  In  question  to  hold  that  they 
were  not  sufficient  They  show  the  jurisdic- 
tional facts,  and  the  evidence  of  the  levying 
of  a  tax  affirmatively  appears  from  the  rec- 
ord of  the  meeting  of  the  legal  voters  of  the 
district   Leffingwell  t.  Lane  County,  supra. . 
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It  ia  also  Buggested  that  the  mbmteB  of  the 
meeting  do  not  flbow  tbat  the  persons  present 
had  the  required  qna]lflcatl(»UL  However, 
it  Is  recOTded  ttiat  *'aU  penK»is  present  be- 
ing taiEpayers  residing  In  and  legal  voters  of 
Bn<dk  district,"  therefore  we  think  this  plain- 
ly indicates  that  the  mlnntes,  while  not  de- 
tailing all  the  qnallflcati<»8,  which  would 
l>e  Impracticable,  show  that  the  members  of 
the  meedng  were  l^al  voters.  The  pro- 
ceedings in  13ils  case  are  as  foil  and  Q>eelflc 
aa  those  in  either  the  case  of  Or^^-Wlscon- 
sin  Timber  Ga  t.  Coos  County,  supra,  or 
that  of         T.  Columbia  County,  supra. 

The  requirements  of  the  statute  for  ttxe 
protection  of  the  taxpayers  as  to  notice  and 
legality  ot  the  road  district  meeting  have,  we 
think,  been  strictly  compiled  with.  We  and 
no  fadlure  to  observe  the  letter  of  the  law 
which  tends  to  Injuriously  affect  the  taxpay- 
er. 37  Oyc.  971,  072.  To  require  a  more 
strict  or  technical  jpulflllment  of  the  special 
road  tax  law  by  the  l^al  voters  of  a  road 
district  than  Is  shown  by  the  reocurd  In  the 
case  under  consideration  would  be  to  praett- 
cally  nullify  the  statute  authorizing  such 
tax. 

The  lower  oonrt  held  tbat  the  tax  levy 
as  set  forth  In  the  complaint  was  valid.  This 
holding  was  corret^  There  was  no  error 
In  sustaining  the  demurrer  to  the  complaint, 
and  in  dismissing  the  sulk 

The  Judgment  of  the  loww  court  Is  Oiere- 
toxe  affirmed. 

MOORE,  a  J.,  and  BAKIN  and  HARRIS. 
33.,  concnr. 


CITT  MESSENGER  &  DELIVERY  CO.  v. 
POSTAL  TELEGRAPH  GO. 

(Supreme  Court  of  Oregon.  Ian.  26.  1910.) 

1.  COfSTBACTS  (S  147*)— CONSTBUCnOW  — IK- 
TENT  OF  PABTIBS. 

The  coort  should  conattme  a  contract  with 
regard  to  the  lotent  of  the  parties  as  expressed 
in  the  words  used. 

[Ed.  Mote.— For  other  cases,  see  OontraebL 
Cent.  Dig.  H  730,  748;  Dec  Dig.  1 147.*] 

2.  CONTBAOTS  <|  228*)  —  MoDZnOATIOK— COK- 
STBUCIION. 

A  contract  between  a  tel^raph  company 
and  a  mesaeuger  company  required  the  latter 
to  deliver  messafres  for  the  former,  at  specified 
rates  of  payment  for  deliveries  within  20  blocks, 
and  authorized  tlie  messenger  company  to  col- 
lect reasonable  cliargea  from  tlie  addressees  for 
deliveries  outside  that  limit,  not  however  to  ex- 
ceed the  charges  for  similar  service  made  by 
other  tel^raph  companies.  Several  years  after 
the  contract  was  made,  another  telegraph  com- 
pany establi^ed  free  delivery  throughout  the 
city,  and  the  messenger  company  .was  notified 
to  discontinue  cbai^ng  addressees  for  the  deliv- 
ery of  any  telegrams.  The  maoager  of  the  tele- 
graph company  at  that  time  stated  that  it  would 
pay  for  such  deliveries.  Held,  that  the  written 
contract  was  modified  by  the  parties,  and  the 
messenger  company  was  not  required  to  make 
the  deliveries  outside  the  20-bIock  limit  free. 


bnt  could  recover  'from  the  teMraph  company 
the  reasonable  value  of  such  deliveries. 

[Ed.  Note.— For  other  cases,  see  CmttractSr 
Cent  Dig.  U  1042-1044;  Dec.  Dig.  I  22&*] 

3.  BvzDBNOB  (I  397*)— Paboi.  EvinmCE  — 
Tebhs  NOT  IN  Wbitino. 

Where  a  part  of  a  transaction  has  been 
reduced  to  writing,  but  another  part  has  not, 
the  rale  against  ctmtradicting  terms  of  the 
writing  applies  only  to  tbat  part  reduced  to- 
writing. 

[Ed.  Mote.— For  other  cases,  see  Contracts,. 
Cent  Dig.  II  176d-1765;  Dec.  Dig.  |  397.*] 

4.  EviDBNOB  (I  445*)  —  Pabox.  Evidbncb  — 

Obai.  MOOmCATHON. 

A  written  agrecmeot  except  when  prohibit- 
ed by  positive  law,  may  be  modified  or  annulled 
by  a  subsequent  valid  oral  agreement 

(Ed.  Mote.— For  other  cases,  see  Evidence,. 
Gent  Dig.  ||  20&2-206&;  Dec.  Dig.  |  445.*] 

5.  CONTBAOTS  (I    238*)— HODinCATION— NbW 

Conditions. 

Where  the  situation  of  the  parties  to  a 
written  contract  is  materially  changed  by  con- 
ditions unforeseen  when  the  contract  was  made, 
so  as  to  cause  additional  exiMnse  in  is  per- 
formance, the  one  who  agrees  to  bear  such  ex- 

{lense  cannot,  after  the  contract  has  been  p«r- 
srmed  by  the  other,  repudiate  that  agreement 
and  rdy  upon  the  terms  of  the  written  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §{  1117,  1123 ;  Dec;  Dig.  |  238.*] 

6.  Contracts  (S  176*>—C0NaTBDCTioi:«— Ques- 
tions FOB  COUBT— OBAL  MODIFICATION. 

Where  it  was  practically  undisputed  that 
a  written  contract  had  been  modified  by  a  sub- 
sei]ueot  oral  agreement,  the  construction  of  the 
contract  as  modified  was  a  qnestiut  for  the 

court. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Din.  H  767-770.  9177906,  970.  1041. 
1097,  1825;  Dec.  Dig.  {  176.*] 

Department  2.  Af peal  from  Circuit  Court, 
Multnomah  County ;  George  N,  Davis,  Judge. 

Action  by  the  City  Messenger  Se  Delivery 
Company  against  the  Postal  Tel^raph  Com- 
pany. Judgment  for  plaintiff,  and  defendant, 
appeals.  Affirmed. 

The  plaintiff  brings  this  action  to  recover 
from  the  defendant  the  reasonable  value  of 
certain  services  rendered  It  From  a  Judg- 
ment based  upon  a  TeidicC  for  ttw  plaintiff, 
ttie  defoiduit  appeals. 

Both  parties  to  the  action  are  Oregon  cor- 
porations. The  plaintiff,  as  its  name  impllee,. 
Is  mgaged  in  the  delivery,  by  messengers* 
of  packages,  messages,  and  t^egranu.  Its- 
business  Is  conducted  in  the  dty  of  Portland. 
Or.  The  defendant  is  a  common  canter  of 
telegrams  for  hire,  operating  in  tb»  state  of 
Oregon,  and  fmns  part  of  a  general  system 
of  telegxaph  and  cable  Unas  known  as  the 
"Ma^ay  System,"  or  "Postal  Telegraph-Oa- 
Ma  Systnn."  tho  smrtcea^  for  which  recov- 
ery was  had  in  Uie  lower  court,  eraalsted  in 
the  plalntm  delivering  a  large  munber.  of 
telegrams  for  the  defendant  from  the  Ist 
day  of  February.  1912,  to  the  1st  day  of  Sep- 
tember, 1913.  Tbem  were  all  delivered  with- 
in the  corporate  limits  of  the  cll7  ctf  Portland, 
and  were  what  are  known  as  "loos  delirer- 


*For  other  cases  see  same  tople  and  seoUon  NUMBER  In  Dae.  Dig.  t  Am.  Dig.  K«t-N».  Serlaa  A  Rep'r  Indazw 
146  P.-42 
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lee" ;  tbat  is.  they  were  addressed  to  places 
more  tban  20  blocks  distant  from  the  office 
of  the  defendant  from  which  the  telegrams 
were  Issued.  It  la  conceded  that  the  plain- 
tiff actually  rendered  the  services  for  which 
recovery  was  had.  Such  performance  hav- 
ing been  admitted,  the  plaintiff  was  requir- 
ed, In  its  direct  case,  to  prove  only  the  rea- 
sonable value  thereof.  Competent  testimony 
upon  this  point  was  Introduced,  and  the  mat> 
ter  submitted  to  Che  Jury  for  detenninatlon. 
No  attack  Is  made  upiHi  the  conclDsiveness 
of  tb&  determination  by  Uie  jury  so  tar  as 
the  reasonableness  of  the  charges  made  by 
the  plaintiff  is  concerned. 

Omar  C.  Spencer,  of  Portland  (Rolman  & 
flampson,  of  Portland,  on  the  brief),  for  ap- 
pellant. Charles  D.  Mahaffie,  of  Portland 
(Brewster  ft  Mabaffle,  Portland,  on  the 
brief),  for  respondent 

BEAN,  J.  (after  stating  the  facta  as  above). 
It  is  the  defendant's  theory  of  this  case  that, 
although  the  plaintiff  performed  the  services 
in  question  of  the  reasonable  value  of  $2,- 
373.70,  nevertheless  the  company  was  under 
no  obligation  to  pay  the  plaintiff  this  sum, 
or  any  sum,  for  the  rendition  of  the  same. 
Defendant  contends  that  the  services  in 
question  were  performed  by  the  plaintiff  un- 
der the  terms  of  a  contract  by  which  the 
latter  was  required  to  render  the  same  in 
consideration  of  the  general  compensation 
moving  from  the  defendant  to  the  plaintiff 
under  the  contract,  which  heretofore  the  de- 
fendant has  fully  paid. 

On  October  1,  1903,  the  plaintiff  entered 
Into  a  written  contract  with  the  Postal  Tele- 
graph-Cable Company,  a  New  York  corpora- 
tion, by  the  terms  of  which  It  was  provided 
that  the  plaintiff  should  deliver  for  this  com- 
pany all  its  telegrams  for  delivery  In  the 
cl^  of  Portland.  Or.,  for  a  period  of  10 

.years  from  the  date  of  the  contract  It  was 
further  provided  that  the  contract  should  be 
binding  upon  the  parties  thereto,  and  upon 
their  respective  successora  and  assigns,  and 
It  was  understood  and  agreed  that  the  Postal 
Telegraph-Cable  Company  of  New  York  and 

.its  allied  companies  should  be  considered  as 
one  and  the  same  company.    The  fact  was 

.  established  at  the  trial  of  this  case  that  the 
defendant  Postal  Telegraph  Company,  an 
Oregon  corporation,  la  allied  with  the  Postal 
Telegraph-Gable  Company,  one  of  Uie  coa- 
tractlDg  parties  to  the  agreement  of  October 
1,  1803.  It  fortber  appeared  that  ever  dnce 
the  organlsatUm  of  the  deCendant  company 
In  November,  1903,  the  plainUff  and  the  de- 
fendant have  acted  under  and  in  part  per^ 
formed  the  contract  of  October  1,  1003,  as 
though  the  defendant  had  been  one  of  the 
orlgtoal  omttacting  parties  thereto.  The  de- 
fendant set  up  fhls  contract  In  its  answer, 
on  the  theory  that  it  required  the  plaintiff  to 
perfonn  tb%  oervtcea  in  question  without  spe- 

-  rial  compensation  from  the  defendant  The 


provisions  of  the  contract  which  are  deemed 
material  to  this  Uttgatlcm  are  as  follows: 

"Third.  The  Messenger  Company  further 
agrees  to  promptly  deliver  in  the  said  city  of 
Portland,  Or.,  all  telegraph  messages  handed  it 
by  the  Postal  Company  for  delivery.   •  .•  • 

"Fourth.  The  Postal  Company  *  •  • 
agrees  to  pay  to  the  Messenger  Company  three 
and  one-half  (3^)  cents  for  each  telegraph 
message  collected  by  the  Messenger  Company 
within  seven  (7)  blocks  of  any  of  Its  offices  wbere 
messengers  are  kept  for  the  collection  of 
sages,  end  accepted  for  transmission  by  the 
Postal  Company,  and  three  and  one-half  (3^ ) 
cents  for  each  telegraph  message  delivered  for 
the  Postal  Company  by  the  Messenger  Company 
within  said  limits;  and  further  agrees  to  pay 
to  the  Messenger  Company  five  (5)  cents  for 
each  telegrapli  message  collected  by  the  Mes- 
senger Company  between  seven  (7)  and  twenty 
(20)  blocks  distant  from  such  offices,  and  accept- 
ed for  transmission  by  the  Postal  Company,  and 
five  (S)  cents  for  each  telegraph  message  deliv- 
ered for  the  Postal  Company  1^  the  Messmger 
Company  within  said  limits.   •   •  • 

"Sixth.  It  is  mutnally  agreed  that  •  •  • 
during  the  continuance  of  this  ai^vement  •  •  • 
the  Postal  Company  •  •  «  shall  not  wit'Bout 
the  consent  of  Uie  Messenger  Company  collect 
or  deliver  telegraph  messages  by  messengers  or 
permit  any  other  corporation,  firm,  or  individ- 
ual to  collect  or  deliver  telegraph  messages  by 
messengers  for  said  Postal  Company  in  the  said 
city  of  Portland,  Or.  •  •  * 

"Eighth.  It  is  mutually  understood  and  agreed 
that  the  Messenger  Company  may  charge  and 
collect  from  the  addressees  reasonable  sums  for 
the  delivery  of  any  of  said  tel^aph  messaees 
addressed  to  points  out  of  the  delivery  districts 
hereinabove  described  in  paragraph  fourth,  io 
said  dty  of  Portland,  provided,  however,  that 
such  charges  shall  not  exceed  the  sums  charged 
by  other  tel^reph  or  district  companies  In  said 
city  for  Kke  service,  •  •  •  it  being  under- 
stood and  agreed  that  tiie  Postal  Comnany  and 
its  allied  ctnnpanies  shall  be  considered  as  one 
and  the  same  company." 

It  was  alleged  and  inroved  tjw  the  defend- 
ant that  on  November  20,  1911,  the  Western 
Union  Telegraph  Company,  a  business  com- 
petitor of  the  defendant,  adopted  a  policy  of 
ddlverliv  tdtegrapb  messhges  free  of  de- 
livery (barges  or  tolls  to  the  addressees  there- 
of, at  all  places  within  the  city  limits  of 
Portland.  It  la  contended  by  defendant's 
coonsel  Uiat  by  express  written  agreement 
the  plaintiff  was  required  to  deliver  tor  the 
defendant  aU  the  latter's  telegrams  address- 
ed to  points  in  the  titjr  of  Portland:  that 
the  defendant,  In  addition  to  agreeUiK  to 
pay  the  stipulated  sums  of  money,  extended 
to  the  plalntur  the  priTllege  of  coUectlng 
from  the  addreseeee  of  telegrams  addressed 
to  iK^nts  out  of  the  deUvery  districts  above 
mentioned  reasonable  sums,  "provided  such 
sums  should  not  exceed  the  nuns  charged  by 
other  telegraph  or  district  companies  In  said 
city  for  like  aerwiae/'  Under  this  contract, 
prior  to  Norembw  2(h  1811,  the  plaintUI  de- 
livered for  the  Mlendant  all  Ito  tel^rams 
within  the  dty  Itmita  of  tha  city  of  PorQand, 
and  the  defendant  paid  the  plaintiff  the 
agreed  amounts,  and  permitted  tha  latter  to 
collect  from  the  addressees  reasonable  sums 
for  messages  delivered  beyond  the  20- 
block  limit  It  Is  shown  by  plaintiff  that  aft- 
erwards and  until  February,  1912,  j^alntiff 
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aobmltted  bills,  and  the  d.efendaDt  paid  for 
deliveries  ontrtde  tbe  20-block  limit  It  also 
appears  that  during  the  time  of  the  contract 
for  deliveries  outside  tbe  cil7  limits  the 
plalDtlff  collected  of  the  redplenta  of  mes- 
sages, when  able  to  do  so,  and,  wben  not,  the 
defendant  paid  therefor.  On  November  20, 
1911,  apon  adoption  by  the  defendant  of  a 
free  delivery  system,  and  a  notification  to 
tbe  plaintiff  that  the  latter  should  make  no 
farther  collection  from  the  addressees  for 
tbe  long  deliveries,  defendant  claima  that  the 
plaintiff  was  still  required  to  make  such  de- 
Ureries  under  the  express  terms  of  the  con- 
tract; that  the  privilege  of  collecting  from 
tbe  addreaseee  ceased,  since  the  collection 
of  any  som  would  have  exceeded  that  charg* 
ed  by  the  Western  Union  Telegraph  Com- 
pany; bat  that  no  obligation  or  du^  on  the 
part  of  the  defendant  to  pay  the  plalnUff  par- 
ticular or  additional  sams  for  making  these 
Ions  deliveries  existed  or  arose,  since,  under 
the  terms  of  the  contract,  the  plaintiff  was 
already  required  to  perform  the  same  as 
part  of  the  general  services  agreed  to  be  ren- 
dered by  it  thereunder. 

The  trial  court  refused  to  accept  tbe  de* 
fendanfa  theory  of  the  case  and  charged  tbe 
jury  to  find  for  the  plointur  the  reasonable 
valne  for  making  the  long  deliveries  mention- 
ed. By  exertions  to  such  Instruction,  and 
to  the  refusal  of  the  court  to  charge  the  jury 
according  to  defendant's  Interpretation,  and 
by  a  motion  for  a  directed  verdict  in  favor 

01  the  defendant,  the  question  is  raised  as 
to  whether  or  not  the  plaintUF  was  required 
under  the  terms  of  the  agreement  to  make 
the  long  deliveries  as  a  part  of  the  general 
services  to  be  performed  by  It  during  the  10- 
year  term  in  consideration  of  tbe  stipulated 
imms  of  money  to  be  paid  by  the  dtfendant. 
Tbe  only  question  involved  depends  upon  tbe 
construction  of  the  contract  Defendant's 
CDunael  urge  that  after  the  free  ddlvery  sya* 
tem  was  extended  by  the  defendant,  by  para- 
graph 8  (tf  ^e  agreemmt,  plaintiff  was  pre- 
cluded from  maklag  any  charge  agalnat 
addressees,  and  that  there  was  no  express  ob- 
ligation In  the  contract  requiring  the  defend- 
ant to  pay  tbe  plaintiff  specially  for  making 
long  deliveries. 

[I]  It  is  the  dn^  of  tbe  court  to  construe 
a  contract  having  regard  to  the  Intent  of  the 
parties  as  expressed  In  the  words  tbey  have 
used.  2  ElUott  on  Contracts,  1 1607;  Arment 
V.  Tamhlll  Co.»  28  Or.  474,  479,  43  Paa  098; 
Smith  T.  Kerr,  108  N.  T.  81,  8T»  IS  N.  EL  70, 

2  Am.  St  Bep.  S62;  Ttralker  v.  Tndcer,  TO 
111.  527.  6S2:  Matbcws  v.  Phelps.  61  Mich. 
327.  332,  28  N.  W.  lOS,  1  Am.  St  Rep.  681; 
Wallowa  Lake  A.  Co.  v.  Hamilton,  142  Pac. 
821. 

[t]  The  letter  of  notlflcatlon  from  the  de- 
fendant to  tbe  plaintiff,  when  acceded  to  by 
the  latter,  modified  paragraph  8  of  tbe  con- 
tract BO  that  there  was  no  agraemmt  as  to 
compensatlMi  for  deliveries  outside  the  20- 
block  limit  Under  the  contract,  as  so  chang- 


«6ff 

ed,  what  was  the  situation  of  the  parties  as 
to  the  payment  for  this  service?  The  agree- 
ment had  been  In  force  for  a  long  ttma  The 
change  in  the  limits  of  tbe  free  delivery  dis- 
trict does  not  appear  to  have  been  in  tlie 
contemplation  of  the  contracting  parties  at 
the  time  of  the  original  agreement  The 
proviso,  in  paragraph  8,  "that  such  charges 
shall  not  exceed  the  sums  charged  by  other 
telegraph  or  district  companies  in  said  dty 
for  like  service,"  was  intended  to  regulate 
the  amounts  of  collection  from  addressees  In 
order  not  to  curtail  tbe  business  of  the  Tele- 
graph Company,  and  not  to  stipulate  the 
compensation  of  the  delivering  company  Id 
tbe  event  that  such  collections  should  be  dis- 
pensed with.  '  Tbe  Telegrai^  Company  dur- 
ing all  tbe  time  made  provisiws  for  deliver- 
ing messages  within  certain  limits  tree  of 
«q>ense  to  tbe  addressees,  yet  the  plalntUT 
was  to  be  compoisated  by  the  defendant  for 
services  within  such  free  delivery  districts. 
Nowliere  is  It  apparrat  that  the  Messenger 
Company  should  perform  services  free  of 
charge  tx  that  the  rates  received  within  any 
certain  limits  should  liquidate  or  aff^  to 
any  extent  tbe  payment  for  d^lveries  outside 
such  limits.  Mo  good  reason  appears  to  war^ 
rant  the  bdlef  that  the  parties  intended  tba.t 
the  plalntUt  should  be  paid  for  making  de- 
liveries at  a  short  distance  from  tbe  otBce 
and  receive  no  remnneratlm  for  canylng 
t^egrams  a  longer  distance.  This  is  indlcat* 
ed  both  by  Ibe  terms  of  the  contract  and  the 
conduct  of  the  parties  thereunder,  lite 
change  merely  extended  Ibe  bpundaries  of 
tbe  free  delivery  area,  ^e  subject  ot  the 
amount  to  be  paid  for  this  particular  serv- 
ice, after  the  cbange  In  the  system,  was  not 
embraced  within  the  terms  of  the  written 
memorandum. 

[S,  4]  Where  a  certtin  part  of  a  transac- 
tion has  been  embodied  in  a  single  writing, 
but  another  part  has  been  left  In  some  otber 
form,  tbe  rule  against  disputing  tbe  terms 
of  the  document  will  be  apidicable  to  so 
much  of  tbe  transaction  as  is  so  embodied, 
but  not  to  the  remainder.  4  W^.  Ev.  j 
2430l  a  mbseqnent  departure  from  tbe 
terms  of  a  written  contract  by  tbe  partlea 
and  mntnally  acquiesced  In  abrogates  the 
original  contract  to  that  extmt  A  written 
agreement  exo^  when  prohibited  by  posl- 
ttve  law.  may  be  modified  or  annulled  tqr  a 
subsequent  valid  oral  agreement  of  the  par- 
ties. Zanello  t.  Iron  Works,  82  Or.  218.  124 
Pac.  600;  Pippy  t.  Wlnslow.  82  Or.  219,  224, 
125  Pac.  208. 

Tbe  manager  of  the  plaintiff  company  tea- 
Ufled,  In  effect  that  attar  tbe  receipt  of  the 
notice  not  to  charge  he  communicated  with 
Mr.  Annand,  the  manager  of  tbe  defteidant 
company,  and  asked  him  who  wonld  pay  for 
the  long  deliveries,  and  was  aasored  that  the 
Postal  Telegraph  Company  woold  pay  the 
same;  that  after  that  tdegiams  were  sent 
out  under  that  arrangement 

[i]  Where,  after  a  contract  Is  entered  Into* 
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condltiMU  matolaUr  dumge  In  a  way  nn- 
foreseen  at  the  date  of  the  agreement,  and 
the  question  arises  as  to  who  la  to  hear  the 
expanse,  the  party  then  aereeliv  to  aanme 
It  cannot,  after  the  work  Is  done^  fall  back 
cm  Uie  terms  of  the  original  contract  Stew- 
art T.  Ketltas,  22  N.  T.  Snper.  Ot  261- 
Tbere  la  no  more  certain  way  of  finding  out 
what  the  contracting  parties  meant  than  to 
ascertain  what  Uiey  have  actually  done  In 
carrying  out  the  contract  By  so  doing  we 
learn  what  construction  the  parties  them- 
selves haTe  placed  upon  the  terms  of  their 
stipulation.  2  Page  on  ContractB,  1  1126; 
Brooklyn  L.  Ins.  t!o.  t.  J)utcher,  95  n.  S. 
269,  272,  24  L.  Bd.  410;  HaU  T.  FrenCb  Wine 
Co.,  149  App.  DlT.  609,  lfl4  N.  T.  Snpp.  15S; 
Lowrey  t.  Hawaii,  206  U.  &  206,  27  Sup.  Ct 
022,  61  L  Bd.  1020. 

[I]  There  was  practically  no  dispute  ttiat 
the  contract  was  dumged.  It  was  therefore 
proper  for  the  court  to  construe  it  as  modi- 
fled,  and  to  submit  to  the  jury  the  determina- 
tton  of  the  amount  oi  the  reasonable  value  of 
the  serrlces. 

The,  Interpretation  of  the  C(»itract  by  the 
learned  Judge  was  correct 

The  Judgment  of  tho  lower  court  will 
therefore  be  affirmed. 

UOORB,  a  J.,  and  BAKIN  and  HABRIS, 
J  J.,  concur. 


SHABKBT  «t  bL  T.  POBTLAND  OAS  & 
COKE  CO. 
(Supreme  Court  <ji  On^on.    Jan.  19,  191C.) 
Affbai.  ahd  Ebbob  (I  832*>— Obounos  fob 

BBBXABING  —  MlSSTATBlOENT  OF  FACT  IN 

Ofinion. 

In  an  action  for  Injury  to  plainttETs  trees, 
etc.,  from  gas  eacaping  from  a  main  due  to  a 
break  from  defecttre  filling  of  an  excavation,  an 
alleged  erroneous  statement  in  the  opinion  that 
the  testimony  tended  to  show  that  the  break 
was  due  to  a  water  main  laid  across  the  gas 
main  held  do  ground  for  a  rehearing. 

[Ed.  Note.->For  other  cases,  see  Appeal  and 
Brror.  Osnt  Dig.  If  8210-8^;  Dec  Dig.  I 
882.*] 

On  mottoD  rehearing.  Motion  or^ 
ruled. 

For  former  <4plnl<m,  see  144  Fa&  1162. 

BURNBl^,  J.  In  tlie  oidnlott  heretofore 
filed  in  this  case  the  following  language  was 
used: 

"Some  of  the  testimony  tends  to  attribute  the 
break  to  the  fact  that  a  water  main  had  been 
laid  across  the  gas  main  by  the  city  authorities, 
and  tiiat  the  refilling  of  the  excavation  caused  a 
pressure  against  the  gas  main,  which  It  could 
not  withstand,  resulting  in  the  breach  from 
wbldi  the  gas  escaped." 

The  petitl<m  fbr  rehearing  ia  t»sed  upon 
the  hypothesis  that  the  excerpt  quoted  Is  not 
a  true  statement  of  the  fact  According  to 
the  petition,  the  inaccuracy  consists  In  stat- 
ing Oiat  the  water  main  was  laid  across  the 
gas  main  Instead  of  directly  beneath  It.  The 


opinion  does  not  state  Chat  one  main  was 
laid  opon  the  other,  and  it  can  make  Uttle 
difference  whether  it  was  laid  transrersely 
above  or  below  or  parallel  above  or  below 
the  oilier  conduit  for  the  cause  ot  tlie  break 
vres  attributed  to  the  manner  In  wWch  the 
excavation  was  refilled  and  not  to  the  con- 
tact of  one  main  with  the  otlier.  niere  was 
abunduit  testimony  that  the  gas  escaped; 
that  tb»  trees  died;  and  ttiat  the  break  In 
the  gas  main  was  caused  by  Qie  defective 
manner  In  whldi  the  enavatton  for  flie  city 
water  main  was  closed.  Whether  the  defend- 
ant was  negligent  in  not  dlscoveitug  Uie  leak 
and  controlling  the  escaping  gas  was  a  que»> 
tlon  of  fact  for  the  Jury,  to  be  determined 
from  all  the  drcumstanc^  disclosed  by  the 
testimony ;  and  hence  it  was  an  error  to  al- 
low the  nonsuit  As  It  was  the  defective  fill- 
ing of  the  excavation  to  which  the  break  was 
attributed,  the  inaccuracy  of  statement  con- 
cerning the  relative  position  of  the  two  mains 
does  not  affect  the  ease  and  constitutes  no 
reason  for  a  rehearing. 
The  motion  Is  overruled. 

MOOBB^  a  J.,  and  McBBIDB  and  BEN- 
SON, JJ.,  eoncor. 


DUB8TER  et  sL  V.  ALVIN. 
(Supreme  Court  of  Oregon.  Jan.  IB,  1916.) 

1.  Dbbds  <|  ISO*)— BuxLume  BKsmcTroif»^ 
VALinrrr. 

A  reservation  In  a  deed  of  a  city  building 
lot  of  the  right  of  forfeiture  for  the  grantee's 
violation  of  building  restrlctiona  was  only  a  par- 
tial restraint  on  the  use  of  the  property  Inddent 
to  a  transfer  of  the  tiHe  and  was  valid. 

[Ed.  Note.— E^(>r  other  eases,  Deeds,  Cent 
Dig.  M  400,  480;  Dec.  Dig.  1 160.*] 

2.  COVEITANTS  (S  63*)— Bffwjt— Stjbjwjt^Ma*- 
TXB  Not  in  Esse. 

Covenants  relating  to  a  snbject-matter  not 
in  esse  are  personal,  and  do  not  run  wltii  tiis 
land  so  as  to  bind  awignees,  unless  they  are  ex- 
pressly named  in  the  deed. 

[Ed.  Note.— For  other  cases,  see  Covenanti^ 
Cent  Dig.  K  22,  S2;  Dec  Dig.  S  68.*] 

8.  Deeds  <S  160*)— Dsb  or  Fbofbbtt— Bmo- 
lu&Txons— Limitations. 

Limitations  placed  on  the  use  of  real  prop- 
erty obtain  their  force  from  tiie  r^ht  of  the  IM 
owner  to  reasonably  regulate  the  manner  in 
which  the  premises,  when  conveyed  by  him,  shall 
be  occupied,  with  reference  to  the  kind  and 
value  of  the  struetares  to  be  erected  and  Hieir 
location. 

[Ed.  Note.— For  otiwr  eases,  see  Deeds,  Gait 
Dig.  H  450,  4S0;  Dea  DigTi  150.*] 

4.  Covenants  (I  69*)  —  Botldino  Rkstrio- 
TiONS— Covenants  RuNNina  with  Land. 
A  purchaser  of  real  property  subject  to 
buUding  restrictions,  of  which  be  has  knowledge 
when  he  obtains  ^e  tltie,  is  bound  to  comply 
therewith. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  SI  67-69;  Dec  Dig,  1  60.*1 
B.  Covenants  (8  77*)  —  BuiLDiNa  Restbio- 

TIONS— ENPOBCEMENT— RlOHT  TO  SUE — OtH- 
EE  PBOFEETT  OWNEBS. 

Where  defendant  acquired  city  property 
with  knowledge  that  it  was  subject  to  building 


•For  other  cases  see  same  topic  aod  bmUob  NUMBBR  In  Dee.  Dig-  A  Am.  Dig-  Key-No.  BeriM  *  Bw'r  Indexes 
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rwtridloiui  for  &a  bosefit  of  entln  district 
owners  of  otber  property  in  ths  district  acquired 
from  the  Bame  grantor  were  entitled  to  sae  in 
equity  to  enforce  the  restrictions. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  18  77-80;  Dec.  Dig.  1  77.*] 

6.  IHJTINOTIOK    (8  62*)— SOOPE  OF  KBIBDY— 
NlOATITX  GOVINAITEB  IN  DEEDS. 

ESqultT  will  enforce  by  injunction  nesative 
covenants  and  clauses  in  deeds  restricting  the  use 
of  real  property,  though  such  covenants  do  not 
in  law  constitute  asajgnmepta  or  GOTenantB  run- 
ning with  ttie  land. 

[Ed.  Note.— For  other  cases,  see  Injuaction, 
-Cent  Dig.  18  124-m,  129 ;  Dec.  DlgTf  62.*] 

7.  NUIBAnCB  (f  72*)  —  Publxo  NuiUIfOK  — 
Bight  to  Sub. 

When  the  creation  or  maintenance  of  a 
public  nuisance  especially  Injures  a  person  In  a 
manner  distinct  from  that  suffered  by  the  public, 
such  person  may  sue  to  restrain  its  continuance. 

[Ed.  Kote.— For  other  cases,  see  Nuisance, 
Cent  Dig.  II 164-169 ;  Dec  Dig.  8  72.*] 

8.  Injunction  (8  114*)  —  Building  Rbstbic- 

TIO  MS — Eim)B0ElfElNT-*-PABTIE8. 

In  proceedings  to  enforce  building  restric- 
tions, the  rights  and  remedies  of  the  original 
grantor  and  of  those  immediate  and  intermediate 
gruntees  not  being  similar.  It  was  unnecessary 
to  join  them  /m  parties  plaintiff,  or  to  aver  that 
they  had  been  especially  injured,  or  that  the 
original  grantor  on  request  refused  to  become  a 
party,  in  order  to  auuiorize  an  owner  of  a  lot 
in  the  addition  to  protect  his  right  in  maintain- 
ing the  uniformi^  in  the  location  and  TSlue  of 
residences  to  be  erected  in  the  district,  by  en- 
forcing the  restriction. 

[Ed.  Note.^For  otiier  cases,  see  Injuucdon, 
Cent.  Dig.  88  202-220;  Dec  Die  {  114>] 

9.  BsTOFPEx.  (I  88^—  BniLOino  Bmno- 
TioNS— Pebsonai,  Covenant. 

Where  a  corporation  opened  a  residence  ad- 
dition and  sold  lots  subject  to  restrictions  as  to 
the  first  coat  of  bulldinn  to  be  erected  thereon 
and  restraining  their  location  nearer  than  20 
feet  from  the  street  line,  ete..  such  covenants 
were  not  personal  to  the  grantor,  but  it  was 
bound  thereby  under  the  doctrine  of  equitable 
estoppel,  whereby  each  parcbaser  of  propert?  in 
the  addition,  except  in  the  bu^eas  district,  was 
entitled  to  rely  on  the  restrictions,  and  could  en- 
force them  against  all  purchasers  except  each  as 
secured  title  without  knowledge  of  the  limita- 
tions imposed. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cmt  tUg.  18  218,  227-2-JO ;  Dec.  Dig.  |  83.^ 

10.  COVIRANTS  <8  Bl*)  —  BVILDinO  BESIBIO- 
TIONS— ACTHOBITT  TO  OHANOE. 

Where  a  corporation  opened  a  city  addition 
and  sold  lots  tbereln  subject  to  restrictions  ss 
to  the  location  of  bnildinfs,  tlw  corporation,  aft- 
er, having  sold  lots  subject  po  the  restriction, 
could  not  change  the  general  plan  or  scheme  of 
the  residences  to  be  erected  ui  the  district  set 

Sart  for  that  purpose  by  selling  a  lot  free  from 
>  restriction. 

[Ed.  Note.—For  other  cases,  see  Covenants, 
Cent.  Dig.  8  50 ;  Dec  Dig.  §  8t*] 

Department  1.  Appeal  from  Circuit  Coart, 
Multnomah  County ;  J.  P.  Kavanans^  Judge. 

Salt  by  F.  X.  Duester  and  othMs  agaJnst 
P.  A.  Alvln.  Decree  for  complalnanta;  and 
defeudant  a^Kals.  Affirmed. 

This  is  a  suit  by  F.  X.  Duester  and  H.  C. 
Raveiii  for  themaelTes  and  all  other  persons 
who  m^ht  wish  to  Join  them,  against  F.  A. 
Alvln,  for  a  mandatory  InJunctiDn  to  require 


him  to  remove  from  his  real  property  a  build- 
ing, and  also  to  set  back  further  from  the 
line  of  a  street  the  foandatlon  for  another 
structure  to  be  erected  on  the  premises.  The 
facts  are  tlkat  IL  Hsnir  Womme,  tbe  owner 
in  fee  of  a  tract  of  real  property  In  Mnlt- 
nomah  A>unty,  Or.,  canaed  the  land  to  be 
surveyed  and  platted  as  Overlook  aOdltlon 
to  the  city  of  Portland,  dedicating  to  tita 
pabUc  all  the  stieeta,  alleys,  and  boulevards 
noted  on  the  plat,  which  map  was  duly  re- 
corded. The  plat  did  not  indicate  reserva- 
tions for  any  porpoee,  except  the  right  of 
the  dedicator  to  constmct,  maintain,  and  op- 
erate street  railways  on,  over,  and  throngh 
some  of  the  spedfled  highwaya  Womme 
from  time  to  time  ccmv^ed  parte  of  the  land 
so  platted  to  the  Overlook  Land  Company,  a 
corporation,  which  sold  and  conveyed  lote 
in  that  addition  as  pu.Maia8ers  thereof  could 
be  secured.  The  deeds  so  executed  by  the 
company  contained  a  clause  whldi  reads: 
"This  ' con  v^ance,  however,  is  made  with  the 

further  consideration  that  tiie  grantee  '  , 

heirs  or  assigns,  wHI  not  use  said  premises  for 
any  other  than  resident  purposes ;  will  not  erect 
more  than  one  resldeuco  on  each  and  every  lot 
thereof;  will  not  construct  any  building  nearer 
to  the  front  line  of  any  street  than  20  feet,  nor 
erect  any  residence  on  said  premiaca,  the  first 
cost  of  which  shall  be  less  than  $2,000;  and  that 
any  violation  of  such  covenants,  or  ^ther  of 
them,  shall  work  a  torfeltare  of  the  estate  of  the 

said  grantee,  ,  heirs  or  assigns,  in  and  to 

the  said  premises." 

The  corporatlfHi,  on  Jtme  15,  1907,  exe- 
cuted to  Hans  Hcdmbeq;  and  Ther^  Holm- 
berg,  his  wUe,  a  deed  to  lot  9  In  blo<^  B 
In  that  addition;  the  conveyance  being 
subject  to  the  forgoing  building  restric- 
tions, except  that  two  residences  were  per- 
mitted to  be  erected  on  the  premises.  The 
side  lines  of  this  lot  as  platted  extend  at 
right  angles  from  Overlook  boulevard  on 
the  easterly  end  to  an  acute  angle  on  Mel- 
rose drive  at  the  westerly  aid,  the  premises 
being  SO  t6et  wide^  ita  northerly  Una  18B 
feet  and  ita  southerly  line  iS&  feet  'J^ie 
greater  part  of  the  boulevard  named  is  par* 
allel  with  the  westerly  border  of  Overlook 
addition;  that  boundary  as  mn  from  the 
northwest  comer  of  the  tract  being  south 
37'  62'  iS"  east  AU  blocks  east  of  Over- 
look boulevard,  exc^t  such  as  are  rendered 
angular  by  that  highway,  extend  north  and 
south,  consisting  of  lote  numbered  from  1 
to  8,  inclusive,  on  the  east  side  and  from  9 
to  Id  on  the  west  Each  of  such  lota  is  60 
feet  from  north  to  south  and  100  feet  from 
east  to  west  The  Uocks  border  upon  ave- 
nues extending  north  and  south,  the  first  of 
which  is  Maryland  avenue  on  the  east,  and 
upon  streets  exteudiug  east  and  west  The 
lot  conveyed  by  the  company  to  Holmberg  and 
his  wife  being  so  much  larger  than  ordinary, 
the  corporation  granted  permission  to  erect 
upon  the  premises  two  residences,  but  requir- 
ed each  dwelling  to  comply  with  the  restrio- 
tious  hereinbefore  mentioned.  Holmberg  and 
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bis  wlCe,  on  March  6,  1908.  eoavejeA  the  lot 
to  F.  P.  Nelson  and  Emma  Nelson,  his  wife, 
who,  resenrlng  the  easterly  80  feet  of  the 
premises,  sold  and  conveyed  the  remainder 
on  May  11,  1012,  to  the  defendant,  P.  A.  Al- 
▼In,  bnt  In  Ihe  deed  evldenelng  a  transfer 
of  the  title  Nelson  and  bis  wife  Inadtertently 
omitted  the  restricting  covenant  referred  to. 
Alvln,  porsoant  to  authority  obtained  from 
a  representatlTe  of  the  Overlook  lAoA  Com- 
pany to  erect  on  the  premises  a  gara^  pnt 
np  near  the  back  part  of  the  land  so  convey- 
ed to.  him,  at  an  oatlayt  as  alleged  In  the 
answer,  of  9750,  a  building  which  was  finish- 
ed Inside  as  a  dwelling  and  which  he  ooca- 
pied  as  a  residence.  He  also  procured  plans 
for  a  house  28  feet  wide  and  48  feet  long  to 
be  built  on  bis  land ;  the  easterly  «id  of  the 
structure  joining  the  smaller  building  and 
the  westerly  end,  Including  a  proposed  built- 
in  porch,  the  upper  portion  of  which  was  to 
be  finished  as  a  part  of  the  house,  coming  to 
a  point,  at  its  closest  distance  of  5  feet  4% 
Inches  at  an  acute  angle  wlOi  Melrose  drive. 
He  excavated  a  basement  for  the  entire 
house,  except  the  porch,  and  was  puttli^  In 
oonent  foundation  walls  when  this  suit  was 
instttuted. 

The  complaint  charges,  in  effect,  that  the 
Overlook  Land  Oompany,  intending  to  con- 
vert snch  addition  into  an  exclnsive  and  de- 
sirable residence  district,  adopted  a  general 
plan  and  scheme  of  bnlldlng  restrictions  for 
the  entire  addition,  ^cepc  a  few  lots  in 
blocks  — ■ — ,  and,  to  evidence  a  transfer  of 
the  legal  title  to  snch  real  property,  approv- 
ed a  general  form  of  deed,  containing  the  re- 
strictive covenanta  hereinbefore  quoted ;  that 
tbe  plaintiffs  have  purchased  from  the  com- 
pany lots  in  Overlook  addition  and  are  the 
owners  and  holders  of  the  legal  title  there- 
to; and  that  they  and  other  purchasers  of 
lots  in  such  addition  had  knowledge  of,  and 
relied  upon,  snch  general  scheme  and  plan 
of  Improvement  for  the  benefit  of  the  entire 
addition,  by  reason  whereof  a  greater  con- 
sideration was  paid  for  such  real  property 
than  would  otherwise  have  been  given  with- 
out such  restrictions,  and  they  have  severally 
erected  valuable  dwelling  houses  in  com- 
pliance therewith.  The  complaint  sets  forth 
the  facts,  in  substance,  as  hereinbefore  stat- 
ed, and  avers  that  the  defendant  purchased 
his  part  of  a  lot  with  knowledge  of  such 
general  plan  and  scheme,  and  had  been  no- 
tified thereof  and  requested  to  remove  the 
structure  erected  on  his  premises  so  as  to 
cftnform  with  the  requirements  of  such  plan, 
but  that  he  had  refused  to  comply  therewith, 
and  that  the  plaintiffs  had  no  plain,  speedy 
or  adequate  remedy  at  law. 

A  temporary  restraining  order  was  granted 
when  the  suit  was  commenced.  The  defend- 
ant moved  to  dissolve  the  injunction,  and 
also  demurred  to  the  complaint  on  several 
grounds,  but  stipulated,  however,  that  the 
motion  might  be  denied  and  the  demurrer 
overruled,  reserving  the  right  to  present  at 


the  trial  the  legal  qoeetiona  so  raised.  The 
answer  denied  the  material  allegatlona  of 
the  complaint,  and  for  a  further  defense 
averred,  in  effect,  that  tbe  corporation  did 
not  at  any  ttme  place  a  general  restriction 
over  the  entire  addUknit  but  reserved  to 
Itself  the  rf^t  originally  to  deal  with  the 
real  property  therein  to  suit  Itself  and  to 
sell  and  convey  lots  for  buslnesB  purposes 
without  any  restrictions;  that  the  corpora- 
tion has  permitted  numerous  vtolaUmu  of 
such  restrictions,  as  to  the  limit  from  the 
street  lines  iud  the  cost  of  buildings,  and 
thwe  never  wbs  any  general  plan  or  schone 
to  beautify  the  addition  or  to  provide  uni- 
formity with  reQ>ect  to  tbe  distance  of  build- 
ings from  the  street  or  to  the  imwimnm  cost 
of  reridences;  that  defendant's  bonse,  as 
located  upon  the  ground,  will  not  obstruct  the 
view,  or  interfere  with  the  enjoyment  of 
plaintiffs*  prop^ty;  and  that  he  bad  been 
damaged  by  the  temporary  iujunctlon  Issued 
herein. 

The  reply  put  in  iasne  the  al^Iegatlons  of 
new  matter  in  Qie  answer,  and,  the  testi- 
mony having  been  taken,  the  oourt  made 
findings  of  fact  and  of  law  as  alleged  In  the 
complaint,  and  granted  the  relief  therein 
prayed  for,  txom  which  decree  the  defoidant 
appeals. 

W.  A.  liCet  and  L.  I>.  Mahone,  both  of 
Portland,  for  appellant  S.  C.  Spencer,  of 
Portland  (H.  J.  Parkison,  Harry  Yanckwlch, 
and  E.  V.  Hlllius,  ad  of  Portland,  on  the 
brieO,  for  respondents. 

MOORB,  a  J.  (after  Stating  tbe  facts  as 
above.)  It  la  ccmtended  tbat  the  complaint 
falls  to  diow  any  1^1  right  on  the  part  of 
the  plaintiffs  to  maintain  tlda  salt,  tor  whleli 
reason  fhelr  primary  pleading  does  not  state 
facts  sufllclent  to  entitle  them  to  eanitaUe 
interference,  and  that  mn  error  was  commit- 
ted in  receiving  any  evidence  on  their  part, 
to  the  introduction  of  aH  of  whicAi  objections 
were  made  on  tbat  ground  and  ezcepttona 
saved. 

[1]  It  will  be  remembered  that  the  restric- 
tions imposed  by  the  Overlook  Land  Company 
upon  each  grant  of  real  property  In  Over- 
look addition,  except  as  to  lots  set  apart  for 
business  purposes,  provided  that  a  violation 
of  any  of  the  oovenanta  contained  In  the 
deeds  should  work  a  forfeiture  of  the  estate 
of  the  grantee,  his  heirs  or  assigns,  in  or  to 
the  premises.  It  will  thus  be  seen  that  th(^ 
corporation  reserved  to  itself  a  possible  re- 
versionary interest  In  the  several  Iota  con- 
veyed, whereby  tbe  conditional  estate  grant- 
ed might  become  forfeited  for  a  violation  of 
any  of  the  restrictions  prescribed.  Such  pro- 
vision In  the  deeds  was  only  a  partial  re- 
straint, Incident  to  a  transfer  of  the  title 
to  real  property,  and  la  valid.  Seeck  r. 
Jabel,  141  Pac.  211. 

[2]  Covenante  relating  to  a  subject-matter 
not  in  esse,  as  for  the  building  of  a  fence  or 
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the  erection  of  a  stnicture  upon  designated 
real  property,  are  persoual,  and  do  not  mn 
with  the  land  so  as  to  bind  assignees,  unless 
tbey  are  expressly  named  In  the  deed. 
Brown  V.  Sonthem  Faciflc  Co.,  38  Or.  VXS, 
58  Fac.  IKM.  47  Ij.  R.  A.  409,  78  Am.  8t 
Itep.  761 ;  Hisey  t.  Presbyterian  Uburch,  130 
Ho.  App.  666.  100  S.  W.  6a 

[3]  R^olations  and  llmltatlonB  placed  up- 
on the  nse  of  real  property  obtain  their  bind- 
ing force  and  e£Bciency  from  the  right  which 
every  owner  of  the  fee  has  reasonably  to  reg- 
ulate the  manner  of  how  the  premises,  when 
amveyed  by  him,  shall  be  occupied,  the  kind 
and  value  of  the  structures  to  be  erected,  or 
the  buDdings  to  be  placed  thereon,  and  their 
location  with  respect  to  exterior  or  other 
lines. 

[4]  When  land  Is  granted  subject  to  such 
restrictions,  the  grantee,  who  had  knowledge 
thereof  before  accepting  a  conveyance  of  the 
title  to  the  premlBca,  cannot  equitably  repu- 
diate the  restrictions,  or  refuse  to  comply 
with  or  fulfill  them.  A  purchaser  of  real 
property  subject  to  such  limitations,  if  he 
secured  the  title  with  knowledge  of*  the  re- 
strictions thus  Imposed,  is  bound  thereby,  and 
It  would  be  uujust  for  him  to  trench  upon 
or  ^ore  the  covenants  and  conditions  which 
his  Immediate  grantors  assumed  with  respect 
to  the  premises.  Whitney  v.  Union  Ry.  Co., 
11  Gray  (Mass.)  358,  71  Am.  Dec.  715 ;  Par- 
ker T.  Nightingale,  6  Allen  (Mass.)  341,  83 
Am.  Dec.  632. 

Though  the  restrictions  herein  provide 
"that  any  violation  of  such  covenants,  or  ei- 
ther of  them,  shall  work  a  forfeiture  of  the 

estate  of  the  said  grantee,   ,  heirs  or 

assigns,  In  and  to  said  premises,"  It  is  un- 
necessary to  consider  the  nature  of  the  cove- 
nant, for  the  testimony  establishes  the  fact 
that,  when  negotiating  for  a  purchase  of  a 
part  of  lot  0  in  block  E  In  Overlook  addition, 
the  defendant  was  Informed  by  Mrs.  Nelson, 
the  then  part  owner  of  the  premises,  of  the 
restrictions  imposed  tuereon  by  the  original 
grantor.  This  covenant  grants  a  conditional 
estate,  in  the  nature  of  a  negative  easement, 
whereby  each  grantee  who  secured  a  title  to 
any  land  In  Overlook  addition  with  knowl- 
edge of  the  limitations  prescribed  became 
eeised  of  a  servient  estate  as  to  bis  own 
premises,  and  also  the  owner  of  a  dominant 
estate  in  all  other  lots  the  deeds  to  which 
cohtalned  such  conditions.  Silberman  v. 
Chrlaub.  116  App.  Div.  869,  102  N.  Y.  Supp. 
299;  Landsberg  v.  Rosenwasser,  124  App. 
Dlv.  559,  108  N.  T.  Supp.  929. 

[B]  The  covenant  In  each  deed  executed 
by  the  corporation  was  made  In  pursuance 
of  a  general  scheme  adopted  by  it  for  the 
purpose  of  preserving  the  addition  as  desir- 
able residence  property.  The  restriction  cre- 
ated an  equitable  servitude  which  must  ha 
regarded  as  of  value  to  the  whole  property. 
It  was  inserted  in  the  deeds  for  the  benefit 
of  those  who  became  owners  of  separate  par- 
cels, and  Is  binding  in  equity  on  a  grantee 
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of  any  portion  of  the  premises  who  secured  a 

title  thereto  with  knowledge  of  such  restric- 
tion. Boyden  t.  Roberts,  131  Wis.  659,  111 
N.  W.  701. 

[6]  Courts  of  equity  wlU  enforce,  by  in- 
junction, negative  covenants  and  clauses  in 
deeds,  restricting  the  use  of  real  estate, 
though  such  conditions  do  not,  in  law,  con- 
stitute easements  or  covenants  running  with 
the  land.  Robinson  t.  Edgell,  B7  W.  Ta. 
167,  49  8.  p.  1027. 

These  restrictions,  in  the  case  at  bar,  pro- 
hibit each  owner  of  real  property  so  conveyed 
from  violating  the  limitations  put  upon  his 
premises,  because  a  breach  thereof  would  or 
might  affect  the  dominant  estate  therein  of 
some  or  all  other  owners  of  lots.  Since  his 
land  la  subjected  to  the  burdens  Incident  to  a 
servient  estate  In  the  premises,  he  has  the 
corresponding  advantage  of  enforcing  in  eq- 
uity his  rights  In  and  to  the  dominant  es- 
tate as  to  all  other  real  property  the  owners 
of  which  obtained  their  title  with  knowledge 
of  the  covenant,  and  be  may  prevent  any  In- 
fringement that  would  or  might  affect  his 
land. 

[7]  The  rule  prevails  in  this  state  that, 
when  the  creation  or  maintenance  of  a  pub- 
lic nuisance  would  specially  injure  a  private 
party  in  a  manner  distinct  from  that  suffered 
by  the  public,  he  may  maintain  a  suit  to  re- 
strain its  continuance.  Parrlsh  v.  Stephens, 
1  Or.  74;  Luhrs  v.  Sturtevant,  10  Or.  170; 
Walts  V.  Foster,  12  Or.  247,  7  Paft  24;  Es- 
son  V.  Wattler.  25  Or.  7,  34  Pac  756 ;  Blagen 
V.  Smith,  34  Or.  394,  56  Pac.  292,  44  L.  R.  A. 
522;  Van  Buskirk  v.  Bond,  52  Or.  234,  96 
Pac.  1103 ;  Moore  v.  Fowler,  58  Or.  292,  114 
Pac.  472;  Bernard  v.  Willamette  Box  &  C 
Co.,  64  Or.  223,  129  Pac.  1039.  The  obstruc- 
tion of  a  highway  Is  a  public  nuisance  consti- 
tuting a  misdemeanor,  and,  upon  a  conviction 
for  a  violation  thereof,  the  party  so  found 
guilty  may  be  punished.  L.  O.  L.  {  2210.  In 
such  case,  whetber  tbe  state  or  a  private 
party  who  has  sustained  a  special  injury 
prosecute  the  action  for  an  Infringement  of 
the  public  right  is  unimportant,  for  the  prin- 
cipal relief  sought  In  either  Instance  is  Iden- 
tical. Other  illustrations  might  be  cited 
where  the  misapplication  of  public  funds 
have  been  enjolued  at  the  suit  of  a  private 
party,  in  which  case  the  state  also  could  have 
obtained  the  same  relief.  In  the  case  at  bar, 
however,  a  suit  by  the  Overtook  Land  Com- 
pany against  one  of  Its  grantees  of  real  prop- 
erty in  Overlook  addition  to  have  a  forfei- 
ture decreed  for  an  alleged  breach  of  the 
covenant  would  essentially  differ  from  a  suit 
by  one  or  more  of  tbe  owners  of  lots  In  such 
addition  who,  by  reason  of  their  dominant 
estate,  seek  to  enjoin  a  violation  of  such  re- 
strictions by  the  owners  of  other  lots,  though 
each  suit  might  be  predicated  upon  an  alle- 
gation of  the  same  facts. 

[I]  The  rights  and  remedies  of  the  original 
grantor  and  of  its  immediate  or  Intermediate 
grantees  of  such  lots  not  being  similar.  It 
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was  unnecessary  to  Join'  them  as  parties 
plaintiff,  or  to  aver  that  they  had  been  spe- 
cially Injured,  or  that  the  Overlook  Laud 
Company,  upon  request,  refused  to  become 
a  partj',  In  order  to  authorize  an  owner  of 
a  lot  in  such  addition  to  protect  bla  right 
In  maintaining  the  uniformity  of  the  location 
and  the  yalue  of  residences  to  be  erected  up- 
on the  premises.  Parker  v;  Nightingale, 
Allen  (Mass.)  341,  83  Am.  Dec.  632. 

In  Sharp  v.  Ropes,  110  Mass.  381,  885,  Mr. 
Justice  Ames,  In  discussing  this  subject,  says: 

"It  is  undoubtedly  true,  and  has  often  been  de- 
cided, that  where  a  tract  ot  land  Is  Bubdirided 
into  iota,  and  those  lota  are  conveyed  to  sepa- 
rate purchasers,  subject  to  conditions  that  are 
of  a  nature  to  operate  as  inducements  to  the 
purchase,  and  to  (five  to  each  purchaser  the  ben- 
efit of  a  general  plan  of  building  or  occupation, 
80  that  each  shall  have  attached  to  his  own  lot 
a  right  in  the  nature  of  an  easement  or  incorpo- 
real hereditament  in  the  lots  of  the  others,  a 
right  is  thereby  acquired  by  each  grantee  which 
he  may  enforce  against  any  other  grantee." 

To  the  same  effect  see  Hamlen  v.  Werner, 
144  Mass.  .396,  11  N.  B.  684 ;  Hills  v.  Metzen- 
roth,  173  Mass.  423,  53  N.  E.  890;  Evans  r. 
Foss.  194  Mass.  613,  80  N.  E.  587,  9  I*  B.  A, 
(N.  S.)  1039,  11  Ann.  Cas.  171;  Ooughlln  v. 
Barker,  46  Mo.  App.  54 ;  Boyden  v,  Roberts, 
131  Wis.  659,  111  N.  W.  701. 

The  plaintiffs  herein  are  proper  parties, 
and  the  averments  of  the  complaint  in  re- 
spect to  their  right  to  maintain  this  suit  are 
sufficient 

It  Is  maintained  that,  since  the  Overlook 
Land  Company  conveyed  lot  9  In  block  E  in 
Overlook  addition  to  Hans  Holmberg  and  his 
wife,  granting  the  right  to  place  on  the  prem- 
ises two  dwellings,  each  to  be  located  with 
reference  to  the  prescribed  distance  from  the 
street  lines,  authority  to  change  the  restric- 
tions was  thereby  reserved  to  the  company, 
whereby  the  limitation  was  not  binding  upon 
It,  for  which  reason  the  restrictions  are  not 
reciprocal  or  obligatory  upon  the  defendant, 
and  hence  an  error  was  committed  in  grant- 
ing the  relief  prayed  for  in  tbe  complaint. 

"A  court  of  equity,"  saya  Vice  Chancellor 
Stevens  in  Leaver  v.  Gorman,  73  N,  J.  Eq.  129, 
67  Atl.  Ill,'  "will  restrain  the  violation  of  a 
covenant  entered  into  by  a  grantee  restrictive  of 
the  use  of  lands  conveyed,  not  only  against  the 
grantee  covenantor,  but  against  all  subsequent 
purchasers  having  notice  of  the  covenant,  wheth- 
er it  run  with  the  land  or  not.  There  is,  how- 
ever, this  distinction:  The  original  grantor  in 
imposing  the  covenant  upon  the  jnantee  either 
may  or  may  not  bind  himself.  If  be  does  not 
bind  himself,  then  his  grantee,  having  no  right 
of  action  against  him,  cannot  pursue  any  other 
grantee  to  whom  he  may  subsequently  convey  the 
whole  or  a  part  of  the  remaining  lands." 

Building  restrictions,  however,  must  be 
construed  so  as  to  give  effect  to  the  Intention 
of  the  parties.  Hyman  v.  Taah  (N.  J.  Ch.)  71 
Atl.  742.  An  examination  of  some  of  tbe 
deeds  executed  by  tbe  Overlook  Land  Compa- 
ny of  property  in  Overlook  addition,  which 
conveyances  were  received  In  evidence,  falls 
to  show  any  covenant  upon  tbe  part  of  that 
grantor  whereby  it  expressly  stipulated  to 


bind  Itself.  As  the  ocnrpomtloiL  is  not  a  party 
to  this  salt,  whatever  may  be  said  In  this 
opinion  in  respect  to  Its  meOiod  ot  dealing 
with  tbe  real  proper^  csnnot  be  binding 
upon  it.  A  printed  drcular  issaed  by  its 
agents,  offering  tor  sale  lots  in  such  addition, 
refers  to  the  street  and  other  public  Improve- 
ments that  had  been  made  on  the  premises; 
tbe  car  service  which  had  been  secured ;  the 
scenery  which  tbe  location  afforded ;  and  tbe 
restrictions  which  were  to  be  imposed  on  each 
lot.  Relying  upon  these  representations,  of 
which  the  corporation  undoubtedly  had  no- 
tice, purchasers  of  lots  in  the  addition  se- 
cured a  title  thereto  by  deeds  containing, 
with  but  few  exceptions,  the  restrictions 
specified. 

[9]  From  a  careful  examination  of  all  tbe 
testimony  and  from  a  consideration  of  all 
the  drcumstances  attending  the  sale  of  lots 
we  are  satisfied  that  the  covenants  hereinbe- 
fore set  forth  were  not  personal  to  the  cor- 
poration, but  that  it  was  bound  thereby  un- 
der tbe  doctrine  of  an  equitable  estoppel, 
whereby,  each  purchaser  of  real  property  In 
Overlook  addition,  except  in  the  business  dis- 
trict, bad  the  rlgbt  to  rely  upon  the  restric- 
tions, and  can  enforce  them  against  all  other 
purchasers,  except  such  as  have  been  men- 
tioned, who  secured  a  title  to  their  premises 
with  knowledge  of  the  limitation  imposed. 
Blmson  v.  Bultman,  3  App.  DIv.  198,  38  N.  Y. 
Supp.  209. 

It  is  argued  that  the  20-foot  restriction 
with  respect  to  the  location  of  residences  does 
not  apply  to  lots  that  border  upon  a  street  la 
any  other  manner  than  a  right  ang^e,  and,  as 
the  defendant's  real  property  abuts  upon  Mel- 
rose drive  at  an  acute  angle,  his  part  of  a  lot 
is  exempt  from  the  limitation.  Several  hous- 
es bare  been  built  slightly  within  the  pre- 
scribed limits  on  lots,  the  fronts  of  which  are 
rendered  angular,  and  one  deed  executed  by 
tbe  corporation  of  a  lot  having  snch  front 
provides  that  the  dwelling  to  be  erected 
thereon  may  be  placed  as  near  as  IS  feet 
from  the  property  line.  It  is  stated  In  ttie 
briefs  of  the  plalntiCh*  connsd  that  the  lot, 
for  the  benefit  of  which  the  corporation  pre- 
tended to  comter  authority  upon  the  owners 
to  erect  a  residence  nearer  than  20  feet  from 
the  street,  has  no  buUdiiw  therera,  and  tlut 
su<A  attempted  violation  of  the  restriction 
was  unknown  to  them  until  the  trial  of  this 
cause. 

[1 8]  From  what  has  been  said  upon  anoth- 
er point.  It  is  believed  that  the  corporati«i 
did  not  reserve  the  privilege,  nor  could  It 
exercise  authority,  to  change  the  general  plan 
and  scheme  of  the  residences  to  be  erected  in 
the  district  set  apart  for  that  purpose.  The 
testimony  shows  that,  when  this  cause  was 
tried,  there  had  been  erected  In  Overlook  ad- 
dition 130  houses,  5  of  which  were  nearer 
than  20  feet  from  the  front  line  of  the  lot  on 
which  each  was  respectively  placed.  The  de- 
fendant's evidence  shows  several  dwellings 


Digitized  by  Google 


Or.) 


KINNBT  y.  ECKmTBlSRaXB 


66S 


have  been  erected,  each  of  whldi  hu  been 
placed  &  few  Intibea  nearer  the  street  Use 
than  prescribed.  It  ajvpeara,  bowerer,  that 
tbeee  Infringements  upon  the  covenant  were 
eatued  by  emns  of  buOdlns  contracton.  wbo. 
In  erectlns  dwellings,  faUed  to  loeate  the 
margins  of  tba  sevexal  stieetSL  A  tew  slight 
departures  from  the  prescribed  restrlcttons 
should  not  defeat  the  right  of  an  owner  of  a 
dominant  estate  In  the  lots  where  the  Tl<da- 
tlons  bare  oeenrred  from  enforcing  the  llmi- 
tationa  as  to  other  lots. 

It  Is  conceded  aat  the  restricttcms  with 
respect  to  the  20-foot  limit  do  not  apply  to  all 
the  bulldli^  erected  on  Maryland  aveoae,  on 
which  highway  tunues  need  for  bnaln^ 
purposes  are  located.  It  Is  necessary  that 
goods,  wares,  and  merchandise  should  be  Ic^t 
for  sale  within  reasonaUe  distance  from  resi- 
dence districts,  and,  complying  with  this  re- 
quirement, it  seems  to  have  been  mutually 
agreed  by  the  residents  of  Overlook  addition 
that  offices,  shops,  snd  stores  devoted  to  trade 
and  business  should  be  erected  near  the  prop- 
erty line  In  order  to  acctmmiodate  the  public. 
But,  however  this  may  be,  the  few  departures 
on  Maryland  avenue  from  the  general  plan 
ought  not  to  defeat  the  entire  sdieme. 

Many  other  alleged  errors  are  assigned, 
but,  deeming  them  unimportant,  and  believ- 
ing this  cause  was  correctly  decided,  the  de- 
cree should  be  affirmed ;  and  It  Is  so  ordered. 

BUKNSTT,  DAEIN,  and  BENSON,  JJ., 
«(mcnr. 


KINNBT  V.  EOKBNBBBOEB. 
(Supreme  Court  of  Or^ui.  Jan.  26,  1^.) 
1.  BsoKSRs  (S  49*)— BioHT  TO  GoupsnsAnoH 

— FaILUBB  to  COMPLETB  OOH'raAOT— "PUB- 
CHASK." 

Plaintiff  agreed,  in  consideration  of  assist- 
ance rendered  him  by  defendant  In  Mcurios  an 
option  on  land  owned  by  the  S.  Company,  to 
pay  defendant  a  speciQ«i  commission  in  case 
he  purchased  the  property  or  it  was  purchased 
by  other  parties  urough  him;  it  belne  under- 
Stood  that  pl^ntilf  would  purcbaiM  the  land 
for  the  purpose  of  reselling  it.  Plaintiff  pro- 
cured from  C.  and  S.  an  option  to  purchase  the 
proper^  or  the  stock  of  the  S.  Company  at  the 
election  of  the  sellers,  and  the  time  for  making 
pi^mait  was  subsequemdy  extmded  by  an 
agreement  providing  that  plaintiff  agreed  to 

gorchase  such  of  the  capital  stock  as  might  be 
1  the  hands  of  G.  and  S.,  the  value  of  the  bal- 
ance to  be  deducted  from  the  price,  and  that 
plidntlff  agreed  not  to  raise  any  question  as  to 
the  owner8hi|t  of  the  land ;  this,  however,  refer- 
ring to  certain  minor  defects  In  the  S.  Compa- 
ny*a  title.  A  third  agreement  recited  that  plain- 
tiff had  forfeited  bis  right  to  purchase  the  prop- 
erty or  stock  and  provided  that  he  should  be 
given  on  opportunity  to  purchase  such  stock 
until  a  speoified  date.  The  S.  Company  had 
no  maricetable  title  to  a  large  part  of  the  land, 
and  plaintiff  did  not  exercise  his  option  to 

Surchase.  Held,  that  all  of  the  agreements  with 
'.  and  S.  were  options,  though  the  second  agree- 
ment somewhat  indicated  that  plaintiff  had 
tieeted  to  purchase  the  property,  and,  as  plain- 
tiff never  purchased  the  property,  the  broker 
was  not  entitled  to  the  specified  commission,  as 


"pnrobase"  as  nsed  In  the  agreement  meant  the 
acquisition  of  title  or  interest  in  property,  an 
executed  and  not  an  executory  contract,  and 
nn  option  to  buy  was  not  an  actual  purchase 
Dor  an  executed  contract  of  purchase. 

[Ed.  Note.— For  other  cases,  see  BnAan,' 
Cent.  Dig.  §g  70-72;  Dec  Dig.  g  48.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Purchase.] 

2.  Cancellation  of  Instbuments  (S  4*)  — ' 
Mistake  of  Fact. 

The  agreement  between  plaintiff  and  de- 
fendant having  been  entered  into  under  a  mu- 
tual mistake  as  to  the  S.  Company's  title  to 
the  land,  plaintiff  should  be  relieved  from  the 
obligation  tiiereof  and  the  agreement  dioold  be 
canceled. 

[Ed.  Note.T— For  ottier  cases,  see  Oancellatlott 
of  Instrumenfea,  Cent.  Dig.  i  1 ;  Dec.  Dig.  1  4.*] 

8.  Bbokbbs  (f  63«>— Right  to  CoupENSAiiOBr 

— FaILUBE  to  COICPLETE  OONTBACT. 

A  marketable  title  in  fee  aimple  to  proper- 
ty desired  to  be  purchased  by  a  principal  is 
necessary  to  sustam  a  broker's  <^im  for  com- 
missions when  the  purchaser  has  not  entered 
into  a  binding  contract  to  purchase. 

[Ed.  Note.— For  other  cases,  BOO  Brokers, 
Cent.  Dig.  H  TO,  81.  MrGQ;  Dm^  Dig.  |  68.«] 

Departqient  Na  1.  Appeal  from  Circuit 
Court,  Multnomah  County;  Henry  B.  Mc- 
Ginn, Judge. 

Action  by  M.  J.  Kinney  against  H.  0.  Bck- 
enberger,  Deietee  for  idalntlff,  and  defend- 
ant appeals.  Affirmed. 

This  Is  a  suit  by  M.  j.  Kinney  against  H. 
C.  Bckenberger  to  enjoin  the  defendant  from 
prosecuting  a  certain  action  at  law  and  for 
the  cancellation  of  a  contract  sued  upon  In 
that  action.  A  decree  was  rendered  in  fa- 
vor of  the  plaintiff,  and  the  defendant  ap- 
peals. 

About  the  1st  of  March,  1902,  the  plaiutllP 
desiring  to  obtain  an  optJon  to  purchase  the 
land  of  the  Southern  Oregon  Company  in  the 
counties  of  Coos  and  Douglas  In  this  state, 
and  having  been  advised  that  one  Frank  Ho- 
berg  was  in  a  position  to  be  of  assistance  to 
him  in  the  matter,  went  to  Interview  him  at 
the  office  of  the  defendant  Eckenberger  where 
be  had  desk  room.  Hobcrg  was  out  of  the 
city,  but  plaintiff  Informed  Eckenberger  of 
his  wish,  and  defendant  said  he  would  assist 
the  plaintiff  in  his  efforts  for  a  compeosa- 
tion  and  would  use  bis  indueuce  with  Hoberg 
to  bring  about  the  desired  results.  Plaintiff 
thereupon  made  the  following  agreement  with 
defendant: 

"Portland,  Oregon,  March  1,  1902. 

"In  consideration  of  valuable  assistance  ren- 
dered to  me  by  H.  G.  Eckenberger  in  securing 
an  option  on  the  property  of  the  'Southern 
Oregon  Company,*  located  in  the  oounties  of 
CooB  and  Douglas,  state  of  Oregon.  I  her^>y 
agree  that  in  case  I  purchase  said  property,  or 
if  the  property  is  purchased  by  other  parties 
through  me,  to  pay  to  the  said  H.  C.  Eekpn- 
berger  a  commission  of  2%%  on  basis  of  price 
of  six  hundred  thousand  dollars  f$aOO,000.0(A. 

"[Signed]  M.  J.  Kinney." 

Soon  after  this  plaintiff  went  to  Boston, 
Mass.,  and  Interviewed  Pro^r  W.  Smith  and 
William  W.  Crapo.    Hoberg  gave  him  a  let- 
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ter  of  Introduction  to  EUJah  Smltb  ot  Boston 
and  alao  a&at  a  telegram  annonnclng  fals  com- 
ing. Pilor  to  that  time  Hobei^  bad  an 
agent's  optton  contract  upon  tbe  propoty 
mentioned  and  was  supposed  to  have  some 
Influence  with  tbe  owners.  PlalntUTs  trip 
resulted  In  an  agreement  on  the  Ifitfa  day  of 
.March,  1902,  with  William  Grapo  and  Pros- 
per Smith,  acting  in  behalf  of  the  stockhold- 
ers of  the  S.  O.  Company,  tbe  owner  of  the 
property,  whereby  plalndfl  paM  them  $5,000. 
and  secured  an  option  to  purchase,  within 
three  monOis  of  that  date,  the  property  of 
the  S.  O.  Company,  or  all  the  stock  of  such 
company  for  fbe  sum  of  1600,000,  by  the  pay- 
ment of  ¥60,000  August  1,  1902,  and  the  sum 
of  9685,000  within  six  months  from  the  date 
of  bis  election  to  avail  himself  of  his  rights 
to  purchase  the  property.  In  tbe  event  of  a 
purchase  the  sellers  could  at  their  election 
deliver  the  rtodc  or  the  property  of  the  com- 
pany In  folflllment  of  their  agreement  It 
was  agreed  that,  If  the  sellers  elected  to  de- 
liver the  propertT  of  the  S.  O.  Company,  title 
thereto  should  be  free  and  clear.  On  Decem- 
ber 15,  1902,  by  a  supplementary  agreement 
between  the  same  parties,  Crapo  and  Smith 
agreed  to  extend  the  time  of  payment  on  the 
contract  of  Mardi  16,  1902,  due  on  that  date, 
until  January  15,  1903,  without  grace,  on 
the  following  conditions,  among  others: 

"Interest  on  the  deferred  payment  Bhall  con- 
tinue ae  heretofore  at  five  (5)  per  cent,  per 
annum  untU  date  of  paymeat ;  payment  to  be 
made  in  Boston,  Maes.  Mr.  Kinney  agrees  to 
purchase  sach  amount  of  the  capital  stock  of 
tbe  8.  O.  Company,  as  may  be  in  the  hands  of 
Crapo  and  Smith  at  the  date  of  the  final  pay- 
ment, not  less  than  18,860  iharM." 

Grapo  and  Smltii  also  agreed  to  driver  to 
Snney  the  IJS^l  shares  ot  the  stock  which 
helonged  to  the  S.  O.  Company,  as  soon  as 
the  same  could  be  purchased,  and  not  later 
12ian  March  1,  100(3.  Such  stock  of  the  cap- 
ital of  16,000  shares  as  might  not  be  In  tbe 
hands  of  Crapo  and  Smith  or  not  delivered 
would  be  takoi  to  be  worth  $41  per  share  and 
deducted  from  the  final  paymoit.  The  fol- 
lowing paragraph  Is  contained  in  that  agree- 
ment: 

"It  having  been  represented  that  there  Is  some 
question  in  regard  to  some  of  tbe  land  which  la 
on  the  list  of  land  supposed  to  be  owned  by  the 
S.  O.  Company,  although  Mr.  Kinney  agreeing 
to  buy  the  stock  of  the  company  of  course  as- 
sumes the  responsibility  of  the  title  to  such 
land,  but  in  order  to  make  it  clearly  understood 
between  the  parties  hereto,  Mr.  Kinney  agrees 
not  to  raise  any  question  as  to  the  ownership 
of  that  land  by  the  S.  O.  Company.  Whatever 
title  there  may  be  in  the  S.  O.  Company  to  this 
Iffoperty  is  conveyed  to  Mr.  Kinney." 

On  February  20,  1903,  the  same  parties 
entered  Into  a  third  agreement,  In  which  the 
two  former  ones  were  referred  to,  and  which 
further  recited  that: 

"Kinney  hag  failed  and  neglected  to  make 
payment  as  stipulated  and  has  K>rfeited  all  li^ht 
to  purchase  said  property  or  stock  and  the 
money  which  has  been  paid  by  him." 

It  was  agreed  that  for  a  specified  con- 
sideration "the  said  Crapo  and  Smithy  rep- 
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resenting  the  stockluaders  of  the  Southern 
Company,  grant  to  said  Elnney  the  oppor- 
tunl^  to  pur<^se  tbe  stock  of  the  8.  O.  Com- 
pany nntU  April  10,  1908."  It  was  stipulat- 
ed that  oU  soms  paid  by  Kinney  should  b« 
retained  by  Crapo  and  Smith  In  tbe  ev^  Uie 
contract  was  not  carried  oat  by  Elnney.  Tb» 
latter  bases  his  complaint  upon  the  follow* 
Ing  facts:  That  he  was  induced  to  oiter 
into  tbe  writtoi  Bgnemeni  toe  commlssioiiB 
of  Mardi  1,  1002,  by  EA^bwger's  false  and 
baudulent  represratatlons :  that  Ectenber^ 
ger  performed  no  service  whatever  for  him 
In  procuring  the  option  thereof  referred  to, 
except  the  lettw  of  Hoberg  to  Elijah  Smith 
which  was  not  used*  and  the  telegram  sent 
by  Hobeiv,  and  that  Ednuberger  was  not 
Inatrummtal  In  obtaining  the  coition;  that 
plaintiff  never  purchased  the  real  property 
and  that  It  was  never  purduuied  by  other  par- 
ties through  him.  The  pn^ierty  ot  the  S.  O. 
Company  referred  to  In  the  written  agree- 
ment for  conunlsslons  (xmsisted  of  103,000 
acres  of  land,  <Mt  whldi  96,846.12  acres  wm 
granted  to  the  state  ot  Oregtm  by  an  act  of 
Congress  passed  March  8,  1868,  entitled  "An 
act  granting  lands  to  the  state  of  Oregon 
to  aid  in  tbe  constmctUm  of  a  military  wag- 
on road  from  the  navigable  waters  of  Coos 
Bay  to  Boseborg  In  said  state,**  and  attempt- 
ed to  he  conveyed  to  the  Coos  Bay  Wagon 
Bead  Company,  a  corporation,  by  an  act  <tf 
the  Legislature  of  Oregon  passed  October 
22,  1870,  purporting  to  grant  to  said  com- 
pany "all  lands,  rights  <ft  way,*'  and  all  oth- 
er rights  granted  to  the  state  of  sold  act  of 
Congress  "for  the  purpose  of  aiding  said 
company  In  constructing  the  road  mentioned 
In  said  act  tit  Ccmgress  and  vpm  the  con- 
ditions and  limitations  therein  iwescribed." 
About  May  81,  1876,  this  property  was  at- 
tempted to  be  transferred  by  the  Coos  Bay 
Wagon  Road  Company  to  one  A.  R.  Wood- 
ruff, under  the  name  of  John  UlUer,  throuf^ 
whom  the  S.  O.  Company  derives  all  the 
title  to  such  lands  that  It  ever  held ;  that  by 
reason  thereof,  and  because  of  the  ccmditlonB 
and  restrictions  In  the  grant,  the  S.  O.  Com- 
pany never  acquired  any  good  or  commercial 
title  to  95,345.12  acres  of  the  land;  that  the 
option  thereon  of  March  15, 1002,  was  wholly 
Inoperative  and  void;  that  Elnney  could 
not  at  any  time  purchase  the  land,  nor  the 
S.  O.  Company  sell  or  convey  tbe  same,  and 
that  no  purchase  thereof  was  ever  made  or 
could  be  made;  that  said  03.345.12  acr^  of 
land  was  very  valuable  timber  land  and  con- 
stituted nine-tenths  of  the  value  of  the  103,- 
000  acres  referred  to  In  tbe  agreement  for 
commissions  and  without  which  the  option 
would  be  of  no  value;  that  this  was  under- 
stood between  Kinney  and  EiCkenberger ; 
that  by  reason  of  the  defect  in  title  Elnney 
was  unable  to  secure  the  real  property  men- 
tioned and  lost  $80,000  In  partial  payments 
made  upon  tbe  option  contracts,  and  dam- 
ages In  excess  of  $100,000;  that  a  valid  pur- 
chase or  sale  of  the  Utle  to  said  96,34602 
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acres  of  timber  land  nnder  the  option  was  a 
oondltltm  precedent  to  any  claim  for  com- 
missions by  EhAenbe^er  tor  secnrlnK  the  oq- 
ttoa  or  assisting  to  procure  Uie  same;  tbat 
both  Kinney  and  Bckentwrger  understood  and 
bellered  at  the.  time  the  agreement  was  enter- 
ed into  that  the  S.  O.  Company  was  the  owner 
in  fee  idmple  of  the  95,349.12  acres  of  timber 
land  free  from  ail  defects  and  Incumbrances, 
and  could  give  a  good  commercial  title  there- 
to; tbat  Kinney  could  secure  the  same  nnder 
the  option;  that  they  were  mutually  mistaken 
In  regard  thereto  and  entwed  into  the  ^ree- 
ment  solely  and  only  by  reason  oi  saeh  be- 
lief and  mutual  mistake  and  would  not  have 
done  so  otherwise;  that  the  agreemmt  la 
Inequitable  and  Invalid ;  tluit  at  divers  times 
he  had  paU  Eckenberger  |6,980  to  avoid  liti- 
gation. 

Defendant  Bckenbei^er  alleges  that  the 
ocmdlilons  ot  the  contract  have  beeni  fntfilled, 
and  that  throui^  his  inflnence  plaintiff  ob- 
tained an  optUm  upon  such  property;  that 
the  amount  less  the  sum  paid  left  a  balance 
of  f 17.399.79. 

W.  B.  Thomas,  of  Portland  (Chamberlain, 
Thomas  &  Kraemer,  of  Portland,  on  the  brief), 
for  appellant  B.  B.  Beekman  and  A.  M. 
Smith,  both  of  Portland  (Watson  &  Beek- 
man, of  Portland,  on  the  brief),  for  respond- 
ent 

BEIAN,  J,  (after  stating  the  facts  as  above). 
[1 , 2]  There  Is  bnt  little  ccmtroversy  in  re- 
gard to  the  facts  in  the  case.  It  appears 
from  the  evidence  that  Kinney  expended  a 
large  sum  of  money  in  cruising  the  timber 
on  the  land  and  endeavored  to  make  a  sale 
of  the  property;  tbat  negotiations  were  had 
with  several  responsible  persons,  among  the 
last  of  whom  was  a  Mr.  Woods  of  San  Fran- 
cisco who  examined  the  laud  carefully ;  that 
when  Kinney  was  called  to  San  Francisco 
and  went  there  expecting  to  close  the  deal 
with  Mr.  Woods,  thinking  the  negotiations 
for  a  sale  of  the  property  were  about  com- 
pleted, a  telegram  published  in  a  newspaper 
came  from  Coos  Bay  reading  that  100  per- 
sons had  made  application  to  the  government 
for  the  laud.  Mr.  Woods  said  that  be  did 
not  want  to  buy  a  lawsuit,  and  that  the  deal 
was  all  off.  It  appears  that  Kiuney  was 
nnable  to  make  any  sale  on  account  of  liti- 
gation questioning  the  title  to  the  land.  The 
plaintiff  asserts  and  Is  uncontradicted  that 
the  defects  referred  to  in  the  second  agree- 
ment made  with  Crapo  and  Smith  had  refer- 
ence to  about  70  minor  defects  in  the  title 
to  a  small  portion  of  the  property  near  Coos 
Bay  and  did  not  refer  to  the  Umber  land. 

From  a  careful  examination  of  the  three 
option  contracts  above  alluded  to.  It  appears 
that  Kinney  obtained  only  an  option  to  pur- 
chase nearly  all  the  shares  of  stock  of  the 
S.  O.  Company.  It  was  considered  that  by 
obtaining  all  this  stock  the  titie  to  the  land 
would  be  obtained.  By  subsequent  develoiv 
ments  It  was  proved  otherwise.  The  agree- 


ment between  Kinney  and  Eckeuberger  based 
the  payment  of  commission  to  Eckenberger 
upon  a  condition  precedent.  Kinney  therein 
agreed  that  If  he  purchased  the  property,  or 
U  it  was  purchased  by  other  parties  through 
him,  he  would  pay  tiw  stipulated  commission. 
Klnn^  never  purchased  the  proi>erty,  nor 
did  any  other  parties.  Therefore,  according 
to  the  agreement,  he  did  not  becmne  liable 
for  the  commission.  Bam^  v.  Giles,  120 
IlL  154,  11  M.  B.  206 ;  HIU  v.  Dakin  (Iowa) 
143  N.  W.  821;  Allen  t.  Philips,  2  Lltt.  (12 
Ky.)  1 ;  Atlantic  Avenue  R.  B.  Oa  t.  Johnson, 
134  N.  Y.  876k  81  N.  B.  903.  It  was  well 
known  and  understood  by  Eckenberger  that 
Kinney's  object  In  obtaining  an  o^Aon  on 
tiie  land  was  to  make  a  sale  thereof  to  some  , 
otiier  parly  at  a  profit.  It  was  not  expected 
or  contonpiated  that  Kbm^  wonld  punrhase 
tiie  land  for  hlmseU.  In  order  for  him  to 
make  such  a  sale  or  for  an  cptloa  to  purchase 
to  be  of  any  value  to  blm.  It  was  necessary 
that  It  should  give  Urn  the  privilege  of  pur- 
chasing a  good  marketable  title  to  the  land. 
Whatever  the  outcome  of  the  litigation  rel- 
ative to  the  titie  to  the  land  may  be,  it  is 
certain  that  neither  Grapo  nor  Smith,  nor 
the  other  stockholders  of  the  S.  O.  Oompany, 
nor  the  company  itself,  could  give  Kinney 
a  valid  option  to  purchase  tiie  land  described 
or  convey  a  good  marketable  titie  thereto. 
Under  these  circumstances,  Kinney  eonld  not 
make  a  de^  or  sole  so  as  ^  realize  a  profit. 
The  agreement  betweoi  Klnn^  and  Ecken- 
berger, the  terms  of  which  are  very  general, 
was  In  effect,  as  explained  by  the  evidence, 
an  agreement  to  divide  commissions  or  prt^- 
its  on  the  contemplated  deaL  Hobei^,  with 
whom  Eckenberger  was  to  work  in  order  to 
obtain  an  option  on  the  land*  had  held  an 
option  on  the  land  a  short  time  prior  tbera- 
to,  and  the  matter  was  well  nnderstood  by 
both. 

Under  the  authority  of  Boche  v.  Smitti.  176 
Mass.  695,  68  N.  E.  152,  61  L.  B.  A.  511,  79 
Am.  8t  Bep.  840,  and  other  like  cases,  It  ;is 
urged  by  counsel  for  defendant  tbat  where 
a  broker  finds  a  person  from  whom  the  bro- 
ker's principal  desires  to  purchase  property, 
and  such  principal  makes  a  valid  agreement 
with  the  persons  produced  by  the  broker,  the 
latter  has  earned  his  commission,  even  if  it 
turns  out  that  the  customer  or  seller  cannot 
make  a  good  title  and  tbe  land  Is  not  con- 
veyed, provided  the  broker  acted  In  good 
faith  in  the  transaction.  The  only  difficulty 
with  this  proposition  of  law  Is  In  its  applica- 
tion to  the  facts  in  the  case  at  bar.  For 
some  reason,  and  apparently  a  wise  one,  . 
Messrs.  Crapo  and  Smith  cautiously  avoided 
executing  a  contract  giving  Kinney  an  option 
to  purchase  the  land  desired.  They  simply 
gave  an  option  on  the  capital  stock  of  the 
S.  O.  Company,  or  the  property,  retaining  to 
themselves  the  right  to  elect  which  should  be 
transferred,  and  in  the  subsequent  contracts 
with  Kinney  extending  the  time  of  the  option 
it  was  plainly  provided  that  the  shares  of 
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stock  were  all  they  proposed  to  sell.  As  to 
tbe  omtracts  t>etween  Kinney,  Crapo,  and 
Smith,  the  first  and  third  were  plainly  option 
agreements.  While  tbe  second  recites  tliat 
tiie  time  for  making  payment  Is  extended  and 
somewhat  Indicates  that  Kinney  had  elected 
to  purchase  the  propert7,  we  think  the  effect 
of  the  contract  was  simply  to  extend  tbe  time 
of  the  option  contract,  by  extending  the  time 
of  the  payment  Tbla  conclni^n  is  oonflrmed 
by  tbe  language  of  the  third  agreement  which 
purports  to  continue  the  fdrmer  st^mlatlona 
In  force  and  does  not  appear  to  be  of  anymore 
or  less  scope  than  those.  Tbla  third  contract 
Is  certainly  no  more  than  an  optlim,  and  re- 
<^tes  that  Kinney  had  forfielted  bis  right  to 
purchase  tbe  shares  of  stock.  Tbe  most  that 
aroears  from  the  wbole  bnnsactlon  Is  an 
intention  to  purchase  a  portion  of  the  shares 
of  tbe  stock.  Therefore  Kinney,  the  princi- 
pal, never  made  a  valid  agreement  to  pur- 
chase the  property  referred  to  In  bis  contract 
with  Eckenbei^er,  and  13ie  latter,  the  broker, 
never  eanied  his  stipulated  commlssUm. 

[8]  The  word  "purchase^"  as  used  In  tbe 
written  agreement  between  the  plaintlfl  and 
tbe  defendant,  Is  onquallfled  by  the  context, 
and  means,  as  there  used,  the  acquisition  of 
title  or  interest  In  property,  an  executed  and 
not  an  executory  contracL  4  Kent  (14th  Ed.) 
441;  23  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  462; 
HesBell  V.  Johnson,  70  Wis.  S38,  639,  30  N. 
W.  417.  An  cation  to  buy  on  condition  of 
making  specified  payments  at  spedfled  dates 
Is  not  an  actaat  purdiase  nor  an  executed 
contract  of  purchase.  Darr  v.  Mummert,  67 
Neb.  378,  17  N.  W.  767 ;  Helmberger  v.  Rudd, 
30  8.  D.  289,  138  N.  W.  374,  377 ;  Dwyer  v. 
Babora,  6  Wash.  213,  33  Pac.  350.  A  market- 
able title  In  fee  simple  to  property  desired  to 
be  purchased  by  a  principal  Is  necessary  In 
order  to  sustain  a  claim  for  commissions  by 
a  broker  when  the  purchaser  has  not  entered 
Into  a  binding  contract  to  purchase  with  the 
seUer.  Beach  v.  Steele,  12  N.  H.  82;  Lock- 
wood  V.  Halsey,  41  Kan.  166,  21  Pac.  98.  At 
the  time  of  the  contract  In  suit,  both  parties 
thereto  believed,  as  did  people  In  general,  that 
the  S.  O.  Company  had  a  good  title  to  the 
95,345.12  acres  of  land,  the  main  part  of  the 
timber  tract  for  which  plaintiff  was  anxious 
to  negotiate.  There  was  a  mutual  mistake 
made  by  the  parties  as  to  the  subject-matter 
of  the  contract  of  March  1,  1902.  There  was 
In  reality  no  meeting  of  the  minds  of  the  par- 
ties In  regard  to  the  property  as  it  really  ex- 
isted. It  would  be  unjust  and  tuequttable  to 
permit  the  defendant  to  enforce  the  contract 
and  compel  the  plaintiff  to  pay  commissions 
for  assisting  to  do  a  thing  that  was  Impossi- 
ble. Tbe  circumstances  under  which  the 
agreement  was  made  and  the  object  in  view 
must  be  considered  In  giving  meaning  to  the 
ambiguous  terms.  The  plaintiff  should  be  re- 
lieved from  the  obligation  of  the  contract, 
and  tlie  same  should  be  canceled.  Nordyke  & 


IC.  Co.  T.  KeUor,  106  Uo.  648,  66  S.  W.  287, 
78  Am.  St  Bep.  600^  007. 

It  is  said  in  20  Am.  ft  Bng.  "Eacy.  Taw,  p. 
812: 

"Contracts  are  dally  made  upon  the  assomp- 
tlon  of  certain  facts,  and  the  parties  give  tbeir 
assent,  not  absolutely,  but  upon  the  implied 
condition  that  the  reality  conforms  to  the  as- 
sumption. If  it  should  prove  otherwise,  the 
condition  Is  broken  and  eqoity  relieves  frpm  the 
apparent  agreement  becauae  there  Is  no  real 
assent" 

At  page  813  of  the  same  work  It  Is  said: 

"The  ezistence  of  a  subject-matter  being  es- 
sential to  every  contract,  it  follows  that  the 
mistake  of  tbe  parties  in  suppoain^;  something 
to  exist  which  does  not  exist  invalidates  any 
contract  in  respect  thereto,  except  of  coarse, 
where  the  uncertainty  of  the  existence  of  the 
thing  is  the  very  essence  of  the  agreement. 
Thus,  if  after  an  agreement  for  the  collection 
of  a  claim  it  appears  that  the  claim  had  been 
allowed  .before  the  contract  was  made,  or  if. 
after  a  contract  for  the  sale  of  real  property,  it 
tarns  out  that  by  the  operation  of  some  settled 
principle  of  law  of  which  both  parties  were 
alike  ignorant  the  party  who  contracted  to 
seU  had  in  fact  no  title  to  tbe  land.  *  *  • 
In  all  these  cases  the  contract  is  voidable." 

At  page  818,  supra,  we  read: 

"A  mistake  of  fact  is  no  less  eucb  for  having 
been  induced  by  a  mistake  of  law,  •  •  * 
and  equity  will  relieve  against  a  mistake  in 
respect  thereto  as  against  other  mistakeB  of 
fact." 

In  80  far  as  tbe  oontnuA  between  tbe  plain- 
tiff and  tbe  defendant  bears  tbereon  at  tbe 
time  of  lite  maldng  thereof,  all  tbe  property 
of  the  8.  O.  Company  mii^t  as  w^  bave 
been  washed  away  or  d^troyed  by  an  earth- 
quake. It  would  then  have  bem  just  as  prop- 
erly a  subject-matter  of  tbe  contract  as  it 
was  under  tbe  conditions  shown  In  tbe  rec- 
ord. 

The  equltleB  are  witii  tbe  plaintiff.  Tbe  de- 
cree of  the  lower  court  Is  therrfore  aflbrmed. 

MOOBi;  a  J.,  and  BUBNETTC  and  BEN- 
SON, JJ.,  concnr. 


FBANCIS  et  al.  v.  BOHUMAN  et  al. 
(Supreme  Court  of  Oregon.    Jan.  -  26,  1915.) 

Appeal  and  Ebbob  (|  781*)— I>I8HISsai>- 

Moot  Questionb. 

Where,  pending  appeal  from  a  decree  dis- 
missing a  suit  against  the  state  printer  to  re- 
strain performance  of  an  alleged  contract  with 
certain  printing  organizations  relating  to  the 
general  employment  of  printers  in  tae  state 
printing  office,  tbe  term  of  ofiSce  of  the  slate 
printer  expired,  so  that  any  injimction  that 
might  be  issued  against  liim  would  be  nuga- 
tory, the  appeal  would  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  63-80,  8122;  Dec.  Dig. 
S  781.*] 

Department  2.  Appeal  from  Circuit  Court, 
Marlon  County;  William  Galloway,  Judge. 

Suit  by  W.  C.  Francis  and  others  against 
Chris  Sdiuman  and  others.  Decree  for  de- 
fendants, and  complainants  appeal.  Dis- 
missed. 
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TbU  is  a  ndt  bnmgbt  by  W.  G.  Frands, 
Jamea  Axdior.  and  F.  B.  Bnasard,  all  taxpa;- 
tn  of  the  et&te,  the  last  two  named  being  ex- 
perienced printers,  against  B.  A.  Harris,  state 
lolnter,  the  Governor,  secretary  ct  state,  and 
state  treasurw  of  the  state  of  Oregon,  com- 
posing the  state  printing  board,  and  flie  In- 
dlTldoal  members  of  the  AUied  FrinUng 
Trades  Cbnmdl  of  Salem.-  Or.,  the  Capital 
Typographical  Union  Na  210,  and  the  Salem 
Printing  Pressmen  and  AsslstaDts  Union  Mo. 
247;  all  being  voluntary  organizations.  The 
purpose  of  the  soft  was  to  enjoin  the  carry- 
ing ont  of  a  certain  contract  entered  Into  be- 
tween B.  A.  Harris,  state  printer,  and  tbe 
above  printing  orgaidsatlons,  luting  to  tiie 
general  employment  ot  printers  In  tlie  ^te 
printing  offloe,  tbe  scale  of  wages  to  be  paid, 
and  the  use  the  Union  label  of  satSi  umch 
ciatlons  upon  state  printing,  and  to  enjoin 
tile  paying  of  employes  engaged  under  tbe 
contract  Upon  a  Itearlng  May  4,  1914,  the 
drcult  oovrt  sustained  a  demurrer  to  the 
complaint  and  dissolved  the  temporary  In- 
junction. Plaintiffs  not  dedilng  to  lAead  far- 
ther, a  decree  was  entered  in  favor  of  the  dft- 
fttklants  and  against  tbe  idalntlfla.  Fran 
this  the  plaintiffs  appeal. 

S.  C.  Spencer,  of  Portland  (Wilbur  ft  Spen- 
cer and  A.  L.  Olark,  all  of  Portland,  on  the 
brief),  for  appellants.  Ernest  R.  Rlngo  and 
J.  A.  Benjamin,  both  of  Salem  (A.  M.  Craw- 
ford and  James  W.  Crawford,  both  of  Port- 
land, on  tbe  brief),  for  respondents. 

BEAN,  J.  (after  stating  the  facts  as  above). 
Since  the  rendition  of  the  decree  the  term 
of  office  of  Mr.  R.  A.  Harris,  as  state  print- 
er, has  expired.  He  has  ceased  to  officiate 
In  that  capacity,  and  is  no  longer  in  a  posi- 
tion to  employ  any  persons  In  the  state  print- 
ing office  to  be  paid  by  tbe  state,  or  to  fix 
the  wages  of  employ^,  control  or  use  the 
onion  label  in  the  printing  office,  or  in  any 
manner  to  enforce  or  carry  into  effect  the 
contract  to  wlilch  reference  la  made. 

It  is  alleged  in  the  complaint  that  "the 
said  state  printing  board  have  at  no  time,  by 
any  action  on  tbe  part  of  the  said  board,  an< 
thorized  or  empowered  tbe  said  R.  A.  Harris 
to  enter  into  said  contract";  that  tbe  same 
was  without  tbe  authority  of  the  board  and 
has  not  been  ratified  by  It ;  and  that  the  con- 
tract is  illegal.  It  is  not  alleged,  nor  was  it 
suggested  at  tbe  argument,  that  the  state 
printing  board,  or  any  present  state  officer, 
intends  or  will  attempt  to  carry  out  the  pro- 
visions of  tbe  contract,  or  that  the  alleged 
agreement  Is  in  any  way  binding  upon  the 
board  or  other  state  officers.  The  state  print- 
ing board  appointed  Mr.  Arthur  Lawrence 
as  state  printer  In  place  of  B.  A.  Harris,  who 
formerly  served  In  that  capacity.  On  Jan- 
nary  1,  1916,  the  newly  appointed  officer  en- 
tered upon  the  discbarge  of  his  duties.  It 
ttieretore  clearly  appears  that  the  reason  for 


the  injunction  prayed  for  has  ceased  to  ex- 
ist; that.  If  tbe  same  were  granted,  it  would 
iM  of  no  force.  An  injunction  will  not  be 
maintained  when  it  la  manifest  that  its  con- 
tinuance would  be  useless.  2  High  on  In- 
junctions (4th  Bd.)  I  1495.  It  Is  a  well-set- 
tled general  rule  that  an  appelate  court  can- 
not, In  tbe  absence  of  express  statutory  au- 
thority, assume  Jurisdiction  of,  or  render 
opinions  which  wlU  be  of  any  binding  force 
upoDt  an  abstract  question  of  law,  unless  It 
Is  Involved  In  a  substantial  controversy  ex- 
isting between  adverse  parties  and  brought 
before  such  court  for  review  In  the  manner 
prescribed  by  law.  Jai^sonvlUe  School  Dist. 
V.  Growell,  88  Or.  11, 13,  D2  Pac.  698 ;  M cores 
V.  Moores,  86  Or.  261, 264,  68  Pac.  327 ;  State 
ex  rel.  v.  Grand  Jury,  37  Or.  642.  643,  62  Pac. 
206;  Oregon  Sleetrlc  By.  Co.  v.  TerwilUger 
Land  Ca.  51  Or.  107.  114,  9S  Pac.  334.  030; 
Thomas  v.  Booth-Kelly  Co.,  02  Or.  634.  97 
Pac.  1078, 182  Am.  St  Bep.  718;  fillers  Piano 
House  V.  Pick,  68  Or.  54,  66,  113  Paa  54. 
In  the  case  at  bar  tiiere  is  nothing  at  the 
present  time  upon  which  the  writ  of  Injunc- 
tion could  act   It  would  be  of  no  efficacy. 

Nothing  remains  before  the  court,  except 
a  moot  question  of  law.  and  therefore  the  ap- 
peal should  be  dismissed;  and  It  1>  so  or- 
dered. 

MOOBB,  G  7.,  and  BAEIN  and  HABRIS, 
JJ.,  concur. 


FBIEDBBIOE  ft  NELSON  v.  BABD. 
(Supreme  Court  of  Oregon.    Jan.  26,  1915.) 

1.  Nxw  Teial  (S  58*>-Tbial  (|  889*)-Im. 

PBOPEB  VnOICT— GOBBECnOIT. 

Where  ander  the  pleadinga  tbe  ntmoat  pos- 
sible verdict  that  conld  nave  been  rendered  for 
defmdant  wu  tiie  difference  between  tbe  prin- 
cipal and  interest  due  on  the  notes  sued  on  and 
S950  pleaded  by  him  as  a  counterclaim,  but  the 
jury  returned  a  verdict  for  defendant  against 
plaintiff  for  $960,  the  proper  remedy  was  to 
submit  the  case  to  the  juir  for  correction  of 
the  verdict,  as  provided  by  L.  O.  L.  S  1^.  and 
not  to  grant  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  121-124;  Dec.  Dig.  $  68;*  Trial, 
Cent  Dig.  H  791-794 ;  Dec.  Dig.  {  339.*] 

2.  New  Teial  (S  110*)-^UDOiixifT— Taoatioh 
BT  CouBT  Sua  Spontb. 

Where  tlie  court  bas  entered  Judgment  on 
an  erroneous  verdict.  It  has  Jurisdiction  sua 
8i>onte  to  set  it  aside  and  grant  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Tri^ 
Cent.  Dig.  S  231 ;  Dec.  Dig.  S  110.*] 

Department  No.  1.  Appeal  tema  Circuit 
Court,  Multnomah  Ccon^;  Henry  B.  Mc- 
Ginn, Judge. 

Action  by  EYederlck  ft  Nelson,  a  corpora- 
tion, against  W.  H.  Bard.  From  an  order 
setting  aside  a  Judgment  for  defendant  and 
granting  a  new  trial,  he  appeals.  Affirmed. 

This  is  the  second  appeal  in  this  case.  The 
following  statement  Is  adapted  from  the  for- 
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mer  opinion  reported  in  66  Or.  298,  184  Pac. 

318: 

"The  plaintiff,  Frederick  &  Nelson,  a  cor- 
poratiOQ,  declaree  to  the  usual  form  apon  two 
promissory  notes  executed  and  delivered  to  it 
hj  W.  H.  Bard,  amounting  together  to  $750 
of  principal,  besides  Interest,  as  stated  io  the 
complaint.  The  answer  admits  the  actual  exe- 
cution of  the  notes,  but  makes  two  affirmative 
defenses.  The  first  is,  in  substance,  that  the 
notes  were  executed  without  consideration, 
specifying  under  this  head  that  the  plaintiff 
bad  agreed  to  give  him  10  per  cent  commission 
on  the  sale  of  all  goods  by  it,  either  to  him- 
self or  hroueht  about  by  his  procurement,  that 
by  virtue  of  that  contract  he  had  earned  com- 
missions largely  in  excess  of  the  notes  in  ques- 
tion, and  that  when  they  were  executed  the 
plaintiff  falsely  represented  to  him  that  he  bad 
alread;r  been  credited  and  paid  those  commis- 
sions ]□  the  settlement  of  an  account  which  the 
defendant's  former  wife  had  icontracted  with  the 
plaintiff,  and  which  the  defendant  had  assumed 
and  agreed  to  pay,  and  that  the  amount  rep- 
resented by  the  notes  was  due  from  the  defend- 
ant to  the  plaintiff  over  and  above  the  commls- 
siona.  The  second  affirmative  defense  la  also 
based  on  the  alleged  contract  for  commissions, 
and  is  Interposed  as  a  countendalm  to  the 
amount  of  $850.  The  reply  traversa  tbt  new 
matter  of  the  anawer." 

After  the  trial  the  Jury,  on  October  28, 
1818,  returned  Into  court  the  followliig  ver- 
dict: 

"We,  the  jury  in  the  above-entitled  action,  find 
for  the  defendant  therein,  oar  verdict  being  that 
he  have  judgment  against  the  plaintiff  in  the 
sum  of  $QS0.0O."   [Signed  by  the  foreman.] 

The  following  occurred  after  the  Judge  had 

read  the  verdict: 

"The  Court:  Gentlemen,  that  verdict  cannot 
stand.  I  am  not  going  to  allow  this  verdict  to 
stand;  this  man  nere  wrote  letters  time  and 
time  again  in  which  he  admitted  he  owed  these 
notes ;  now,  he  is  a  lawyer,  and  he  knew  per^ 
fectly  well  what  be  was  doing,  and  if  anybody 
thinks  I  am  going  to  allow  those  people  over 
there  to  be  robt>ed  in  this  manner,  they  will 
get  fooled.  This  man  lives  in  Portland  here, 
and  BtroDg  influences  have  been  brought  to  bear 
here,  and  it  don't  make  any  difference ;  this 
verdict  will  not  stand.  This  man  owes  that 
money,  and  every  man  on  this  jury  knows  It 
Gentlemen,  you  will  be  discharged  from'  further 
consideration  of  this  case.  There  will  be  a  new 
trial  granted.  It  takes  13  men  to  rob  anybody 
in  this  court,  and  I  want  that  understood.  That 
man  owes  that  money,  and  he  will  pay  it  U  I 
hare  anything  to  say  about  it 

"A  Juror;  If  the  court  please,  we  will  retire 
and  correct  the  verdict,  but  that  is  the  way  we 
understood  it 

"The  Court:  This  verdict  cannot  stand,  and 
a  new  trial  'wiU  be  granted. 

"Mr.  Brewster:  I  will  ask  at  thie  thne  Oiat 
a  new  trial  be  granted. 

"The  Court:  A  new  trial  will  be  granted; 
that  man  owes  that  money  and  he  will  pay  it  if 
I  can  bring  it  about, 

"Mr.  Watnins:  Will  the  court  allow  ua  to 
save  an  exception? 

"The  Court:  Yes,  but  file  that  verdict  and 
sot  it  aside — this  thing  of  allowing  men  to  make 
promissory  notes  and  beat  them,  just  because 
they  can  oeat  them,  has  got  to  end,  and  it  is 
going  to  end  right  here  now." 

Judgment  for  the  defendant  on  the  verdict 
was  entered  in  the  usual  form,  and  after- 
wards the  judgment  here  set  out  waa  entered 
by  direction  of  the  court: 

"This  cause  having  heretofore  been  taken  un- 
der advisement  by  the  court,  and  the  conrt  now 
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bdng  felly  advised  In  the  premises,  of  Its  own 
motion  finds  that  a  new  trial  should  be  granted 
the  plaintiff,  on  tbe  ground  that  there .  is  no 
evidence  to  support  the  verdict  rendered  therein. 
Wherefore  it  Is  considered,  ordered,  and  ad- 
judged that  tbe  verdict  heretofore  rendered  in 
said  cause,  and  tbe  judgment  entered  thereon, 
be  and  the  same  hereby  are  canceled,  aet  a«de, 
and  held  for  naught,  and  that  a  new  trial  be 
granted  plaintiff. 
"Dated  October  81.  1813." 

From  this  latter  Judgment  tlie  defendant 
appeals,  assigning  as  error,  In  substance,  that 
tbe  drcnlt  court  was  wrong  In  not  giving  the 
jury  further  InBtructlons  and  in  setting  aside 
the  verdict  and  Judgment  on  its  own  motion. 

B.  E.  Hitch,  of  Portland  (James  E.  Fenton 
and  Martin  Watrous,  both  of  Portland,  on  the 
brief),  for  appellant  J.  H.  Bendrickson,  of 
Portland  (Brewster  &  Maheffl^  of  Portland, 
on  the  brleOt  for  re«poDdent, 

BUBNETTT.  J.  (after  stating  the  facts  as 
above).  It  Is  manifest  from  the  facts  in  the 
case  tbat  tbe  essence  of  tbe  dispute  between 
the  parties  was  whether  the  defendant  was 
entitled  to  commlssiotts  as  he  claimed  and, 
if  so,  whether  the  plalntltr  had  given  blm 
credit  in  tbe  settlement  resulting  in  tbe  exe- 
cution of  tbe  promissory  notes  upon  which 
the  action  was  brought  There  Is  no  dlqwte 
but  what  tbe  defendant  signed  the  notes  aa 
stated.  Under  such  drcnmataDoefl.  aa  dis- 
closed by  the  pleadings,  the  utmost  poaslble 
verdict  that  could  have  been  rendered  for  tbe 
d^endant  waa  the  dlflerenoe  betwaen  the 
amounts  of  principal  and  Interest  due  on  the 
notes  and  ttie  anm  of  $860,  urged  by  blm  w  a 
counterdalnL 

[1 1  The  verdict  returned  was  Almost  as  In- 
congruous as  one  would  have  been  awarding 
to  the  plalntUF  the  return  of  the  property 
purchased  from  it  In  short,  0ie  verdict  was 
not  within  the  range  of  tbe  pleadings,  wbidh 
are  the  standaM  by  which  the  issues  between 
the  parties  mnst  be  adjusted.  The  j^Uem 
presented  by  bwA  a  verdict  should  have  been 
solved  under  the  provisions  of  section  150, 
L.  O.  L.: 

"  *  *  *  If  the  verdict  be  informal  or  insnf- 
ficient,  it  may  be  corrected  by  the  jury  under 
the  advice  of  the  court,  or  tbe  jury  may  be 
again  sent  out" 

Without  commenting  on  tbe  weight  of  the 
testimony  or  giving  any  Intimation  of  what 
he  thou^t  should  be  the  verdict,  the  trial 
Judge,  after  explaining  tbe  limits  of  the  ver- 
dict as  controlled  by  the  pleadings,  should 
have  either  seat  the  Jury  out  again,  or  allow- 
ed It  to  correct  the  verdict  It  was  not  nec- 
essary to  visit  upon  the  parties  the  e^qiense 
of  a  third  trial. 

[2]  The  r^sal  of  the  court  to  allow  an 
amendment  of  the  verdict  before  filing  was 
clearly  ommeons ;  but,  the  Jury  having  been 
dlscha^ed,  it  Is  too  late  to  correct  the  mis- 
taka  Consequoitly  the  question  la  reaolved 
Into  this:  Can  a  court  of  its  own  motion  set 
aside  an  erroneous  Judgment  irtilch  it  has 
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rendendT  On  piindple  tbls  Is  one  of  the  In- 
iwvmt  povrera  ot  a  court  of  InstLoe,  eren  on 
Its  own  motion.  JwUcUil  trlbanats  are  not 
mere  parliamentary  bodies,  and  are  not  In 
all  caiee  depoodent  tor  tbelr  authority  on 
written  motions  of  the  parties.  On  their  own 
initlatlTe  they  may  Interpose  to  preserve  the 
rights  cX  parties  and  to  uphold  the  law.  In 
De  Tan  T.  De  Tall,  60  Or.  483,  118  Pac.  848, 
120  Pac;  18, 40  U  B.  A.  (N.  SO  291.  Ann.  Oas. 
1914A,  400,  the  drcnlt  court  set  aside  a  Judg- 
mmt  and  verdict  on  grounds  not  mentioned 
In  the  motion  Interposed  tor  that  puipose. 
This  action  was  aivroved  to  an  elaborate 
oidnlon  by  Mr.  Gfal^  Justice  Eakln.  The 
same  doctrine  was  enunciated  Mr.  Justice 
Howe  In  Smith  &  Bros.  Typewriter  Co.  v. 
McGeorge,  148  Pac.  B05,  In  this  language: 

'*When  the  trial  court,  within  the  time  al- 
lowed, discovers  tliat  rach  a  mifltake  of  law  has 
been  made,  it  may,  sua  sponte,  or  on  motioD, 
correct  the  error  by  setting:  a8i«ie  the  jadRmeot 
aad  grantinx  a  new  trial,  thereby  avoiding  the 
neceaaity  of  aod  the  expense  that  would  be 
incurred  l>y  an  appeal." 

In  effect  the  court  in  De  Tall  v.  De  Vail, 
Biq»ra,  set  aside  the  Judgment  on  Its  own  mo- 
tion, tor  It  proceeded  on  grounds  not  si^gest- 
ed  by  either  party  to  the  UUgati«L  In  the 
sltuatloD  resulting  tram  the  court  refusing  to 
allow  the  Jury  to  correct  its  verdict  In  the 
case  at  bar.  It  was  no  error  to  overturn  the 
Judgment,  for  the  verdict  was  Incompatible 
with  the  Issues  In  the  case. 

The  dedalon  of  the  circuit  court  Is  affirmed. 

MOORE.  C.  X,  and  McBBIDB  and  BEN- 
SON, JJ.,  concur. 


BBIDAL  VEIL  LUMBERINO  00.  v.  PAOIF- 
10  COAST  CASUALTY  CO. 

(Soprane  Court  of  Oregon.  Jan.  26, 1015.) 

1.  IHSDBAITCE  (I  646*)— ACTZOMS  oir  Pot-IOIBS 
— PLEADINQ  and  PBOVmO  ShCOBPTIONS. 

In  an  action  on  an  onployers'  liability  in- 
Mi ranee  policy,  which  excepted  losses  resulting 
frdm  certain  causes,  the  burden  was  on  tlie  In- 
nirer  to  allege  and  prove  that  the  loss  was  one 
excepted  by  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  IS  106&.  164S-1668;  Dec.  Dig.  i 
646.*1 

2.  IlTSUaANCS  (I  4S7*>~BUPI.0TXBS*  LlABILI- 

TT— Neouobnce  or  Insured. 

Under  Employers'  Liability  Act  (Laws  1911, 
p.  16),  providiag  that  all  owners,  contractors, 
etc.,  engaged  in  the  construction,  repair,  etc., 
oS  any  buUding  or  other  structure  or  in  the  erec- 
tion or  operation  of  machlnerv,  shall  see  that  all 
material,  etc.,  shall  be  carefully  selected  and  in- 
spected, and  that  all  scafToldiDg,  staging,  or  oth- 
er structures,  more  than  20  feet  from  the  ground 
or  door,  shall  be  provided  with  a  strong  and 
efficient  safety  rail  or  other  contrivance  to  pre- 
vent persons  from  tilling  therefrom,  where  the 
proprietor  of  a  sawmill  maintained  a  flume  for 
floatiog  InqitKr,  which  in  places  was  more  than 
20  feet  above  the  ground,  and  alongside  which 
was  a  plank  walkway  maintained  tor  employes 
to  walk  on  when  working  on  or  about  the  flume, 
it  was  Its  duty  to  provide  a  safety  rail  or  other 


GODtrlvance  to  prevent  persons  from  falling 
therefrom,  as,  while  the  flume  Itself  would  serve 
as  a  railing  on  one  side,  it  would  not  serve  as 
a  safety  rail  upon  the  other  aide,  and  hence 
the  employer  could  not  recover  on  an  employers' 
liability  inaurance  policy,  which  provided  that 
it  did  not  cover  accidents  if  insured  had  failed 
to  comply  with  any  rule  relative  to  safeguarding 
machinery  and  places  of  work. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
DecDig.S437.*l 

8.  Stipux^tionb  (S  14*)— GonsTBUcnoN— Ac- 
tions FOE  Injubies— Evidence. 

In  an  action  on  an  employers'  liability  in- 
surance policy,  a  stipulation  of  facts  stating 
that  an  employ^,  while  acting  in  tiie  course  of 
his  employment  and  working  on  a  lumber  flume, 
accidentally  fell  from  a  walkway  alongside  the 
flume,  warranted  a  finding  that  the  employ^  was 
properly  on  the  walk  and  engaged  in  the  per- 
formance of  bis  duty  at  the  tune  of  the  injury. 

[Ed.  Note. — For  other  cases,  see  Stipulations, 
Cent  Dig.  K  24r^7;  Dec  Dig.  |  14.^ 

4.  IRSURANCB  <{  437*)— EHPI.0TEB8*  LlABXL- 

ITT  Insueance— Risks  Govebed. 

Under  ao  employers'  liability  insurance  pol- 
icy providing  that  it  did  not  cover  any  accident 
if  the  insured  failed  to  comply  with  any  law  rel- 
ative to  safeguarding  machinery  and  places  of 
work,  insured's  violation  of  the  law  did  not  ex- 
empt the  insurer  from  liability,  unless  an  injury 
to  ao  employ^  was  due  to  such  violation, 
r  CEld.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  S  437.*J 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;  George  B.  Davis,  Judge, 

Action  by  the  Bridal  Tell  Lumbering  Com- 
pany against  the  Pacific  Coast  Casualty 
Company,  on  an  employers'  liability  insur- 
ance policy  to  recover  the  sum  of  $2,750. 
The  cause  was  tried  before  a  jury  mainly 
upon  a  stipulation  of  the  facts.  A  verdict 
was  rendered  In  favor  of  the  defendant 
From  a  Judgment  rradwed  thereon,  the 
plain  tiff  appeals.  Affirmed. 

A.  B.  Watsek,  of  Portland  (PUtt  ft  PUtt 
and  Palmer  L.  Fales,  all  of  Portiand,  on  the 
brief),  for  appellant.  8.  G.  Spencer,  of  Port- 
land (Wilbur  «  Spencer,  of  Portland,  «i  the 
brleO,  toot  reqiMmdent 

BEAN,  J.  The  def^dant.  a  GallfOTnia 
corporation,  engaged  in  the  accident  insnr^ 
ance  business  in  the  state  of  Oregon,  in  con- 
sideration of  a  premium  paid  by  the  plaintiff. 
Issued  to  the  latter  an  employers'  liability  In- 
surance policy  covering  the  sawmill  and  oth- 
er parts  of  the  plaintiff's  plant  at  Bridal 
Veil,  Or.,  and  Insuring  against  loss  or  ex- 
pense arising  from  claims  upon  it  for  dam- 
ages on  account  of  bodily  injuries  acddently 
suffered  or  alleged  to  hare  been  suffered  by 
any  employe  of  the  plaintiff  by  reason  of  the 
prosecution  of  the  work  described  in  the  pol- 
icy. Condition  H  of  the  policy,  containing 
an  exception,  reads  as  follows: 

'TThis  policy  does  not  cover  scddenta  to  or 
caused  by  any  minor  employed  in  violation  of 
law,  nor  an:r  accident  if  the  insured  has  not  io 
force  a  certificate  of  inspection  from  the  state 
labor  commisaioner,  or  has  foiled  to  comply  with 
any  law  relative  to  safeguarding  madiinery 
and  places  of  work." 


*For  other  omss  see  same  topic  and  sectloa  NUUBBR  In  Dec.  Dig.  a  Am.  Dls.  Key-No.  8«rl«  A  Rsp'r  IndexM 
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On  Febmary  11,  1912,  daring  tbe  term  of 
the  policy,  Joe  Strlcklewlcb,  an  emplorA  of 
the  plaintiff  st  Ita  sawmill  and  box  factory, 
while  woiMng  (m  a  lumber  flume,  In  tbe 
course  of  his  employment  fell  from  a 
i^alkway  alongside  tbe  flume  or  trouf^  and 
was  injured.  Afterwards  the  Injured  man 
brought  an  action  against  the  Bridal  Yell 
Lumbering  Company  to  recover  damages  in 
the  sum  of  ^0.000  for  the  injuries  sustained. 
The  defendant,  the  Paclflc  Coast  Oasnalty 
Company,  undertook  the  defense  of  tlie  action 
as  required  by  the  terms  of  the  policy,  lesezr- 
Ing,  howerer,  all  its  rights,  and  refusing  to 
pay  any  judgment  whlcdi  might  be  recovered 
against  the  Bridal  Tell  Lumbering  Company 
in  that  action,  upon  ttte  ground  that  the  Pa- 
clflc Coast  Casualty  Company  claimed  that 
under  the  exception  to  the  policy,  above  quot- 
ed, it  was  not  liable  to  the  lumbering  com- 
pany for  any  Judgment  that  might  be  recov- 
ered, for  the  reason  that  such  company  was 
operating  its  sawmill  and  plant  In  violation 
of  law,  and  that  tbe  injury  to  Stricklewlch 
was  caused  by  the  fact  that  the  plaintiff  was 
not  complying  with  the  law  of  the  state  of 
Oregon,  to  wit,  the  Employers*  Lfabllity  Act, 
in  failing  to  guard  with  a  railing  tbe  walk- 
way from  which  the  employe  feU.  The  plain- 
tiff's sawmill  is  located  some  distance  from 
the  railroad  by  which  it  ships  lumber  when 
ready  for  market.  In  order  to  convey  the 
lumber  from  the  sawmill  to  the  point  where 
it  can  be  loaded  upon  the  cars,  the  company 
has  constructed  around  tbe  mountain  side  a 
large  flume  or  trough  Into  which  water  Is  al- 
lowed to  enter  at  the  sawmill,  and  the  lum- 
ber is  floated  down  this  flume.  It  varies  In 
height  in  different  places  in  its  course,  and 
at  the  particular  place  where  Strlcklewich  fell 
and  received  his  Injury  it  was  50  feet  above 
the  ground.  On  the  side  of  the  flume  a 
plank  walkway  bad  been  constructed,  evi- 
dently Intended  to  be  used  by  employes  In 
doing  the  work  necessary  to  be  done  in  con- 
nection with  the  plant  There  was  no  hand 
rail  or  guard  rail  on  the  outside.  It  was 
constructed  along  the  edge  of  the  flume  in 
some  places  one  plank  in  width. 

Before  the  trial  of  the  case  an  adjustment 
was  made  with  Strlcklewich  by  which  be  was 
paid  the  sum  of  $3,750  in  full  settlement  for 
all  claims  for  damages  against  the  plaintiff 
on  account  of  the  injuries  wbich  he  had  re- 
ceived. Of  this  amoimt  tbe  Pacific  Coast 
Casualty  Company  contributed  the  sum  of 
$1,000,  and  the  Bridal  Veil  Lumbering  Com- 
pany the  sum  of  $2,750,  for  which  latter 
amount  this  action  is  brought. 

It  is  tbe  claim  of  the  Pacific  Coast  Casual- 
ty Company  that  the  walkway  from  wbich 
Strlcklewich  fell  Is  one  which  the  Employers' 
Liability  Act  requires  to  be  safeguarded  by  an 
efficient  railing  on  the  outside,  and  that  tbe 
failure  of  the  Bridal  Veil  Lumbering  Com- 
pany to  safeguard  the  walk  In  order  to  pre- 
vent employes  from  falling  off  while  using 


the  same  in  the  course  of  VtuSr  employm«it 
with  the  result  taiat  Strietdewldi  feU  -th^ 
from,  brings  tb»  case  within  the  exception 
named  in  the  p<dii7,  and  that  tiie  insurance 
company  Is  itaer^ore  not  liable  for  any  claim 
for  damages  because  of  audi .  fallnre.  The 
defendant  company  also  pleads  and  claims 
that  the  payment  of  plaintiff  towards  the 
settlement  with  Joe  Stricklewleb  was  a  vol- 
untary one  and  cannot  be  reooveied.  8<Hne 
evidence  was  introduced,  and  tbe  stipulation 
of  facts  was  read  to  the  Jury.  At  tiie  cloae 
of  plaintiff's  caee,  there  being  no  evidence  in- 
troduced by  the  defendant,  the  latter  moved 
the  court  for  a  nonsuit,  wUdi  was  overruled, 
mie  defendant  then  requested  tiie  court  to 
Instruct  the  Jury  to  return  a  verdict  In  Caver 
of  tbe  dtfendant  TMs  motion  was  also 
overruled.  The  defoidant  took  a  cross-ap- 
peal and  assigns  as  error  the  refusal  of  tlv 
court  to  direct  a  verdict  in  defendanfa  fa- 
vor. 

[1]  It  is  claimed  by  plaintiff  upon  this  ap- 
peal that  the  defendant  has  not  shown  that 
the  loss  suffered  by  plaintiff  comes  within 
the  exception  of  tbe  policy  of  Insurance.  The 
defendant  has  alleged  that  the  loss  to  the 
plaintiff  comes  within  condition  H  of  the  pol- 
icy above  quoted.  Where  a  policy  of  Insur- 
ance covers  certain  general  risks,  and  in  a 
separate  clause  of  the  policy  excepts  losses 
resulting  from  certain  causes  or  under  cer- 
tain circumstances,  the  burden  is  on  the  in- 
surer to  allege  and  prove  that  the  loss  was 
one  excepted  from  tbe  general  risk  covered 
by  tbe  [wlicy.  It  is  tbe  general  rule  that 
the  burden  Is  on  the  Insurer  to  show  a  loss 
is  within  such  an  exception.  4  Cooley's 
Briefs  on  Law  Ins.  pp.  8179.  8180.  This 
principle  has  beeen  applied  In  an  action  on 
a  policy  of  life  tnsnrance  In  the  case  of  Den- 
ver Life  Ins.  Co.  v.  Price,  18  Cola  App.  80, 
09  Pac.  313.  See,  also,  Newman  v.  Covenant 
Mut.  Ins.  Association,  76  Iowa,  66,  40  N.  W. 
87,  81,  1  L.  B.  A.  669,  14  Am.  St.  Rep.  196. 
The  same  precept  holds  in  accident  inspr- 
anee.  Sutherland  v.  Standard  Ins.  Co.,  87 
Iowa,  505,  64  N.  W.  453;  Martin  v.  National 
Livestock  Association,  66  Or.  29,  32,  131 
Pac.  611.  We  are  not  directed  to  any  case 
in  which  this  question  was  passed  upon  In 
relation  to  an  employers*  liability  insurance 
policy.  We  think,  however,  that.  If  In  life, 
accident,  Indemnity,  and  fire  insurance  the 
burden  is  on  tbe  insurer  to  prove  that  a  loss 
is  within  an  exception,  it  must  follow  that 
the  same  rule  would  prev&ll  In  an  action 
upon  a  policy  of  employers'  liability  Insur- 
ance. 

[2]  In  the  case  at  bar  the  plaintiff  contends 
that  the  walkway  from  which  Joe  Strlckle- 
wich fell  Is  not  embraced  within  the  provisions 
of  tbe  Employers'  Liability  Act ;  tbfit  plaintiff 
was  not  required  to  provide  such  a  walk 
with  an  efficient  safety  rail  or  other  con- 
trivance, 80  as  to  prevent  any  person  from 
falling  tiierefiom;  and  that  the  defendant 
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has  failed  to  sbow  a  noncompliance  with  the 
law  on  the  part  of  the  plaintiff.  That  part 
of  the  Employers'  LlablUty  Act  of  1910  (Oen. 
Laws  Oregon  1911,  p.  16),  so  far  as  deemed 
material  In  this  case,  is  as  follows: 

"All  owoerB,  contractors,  sobco&tractors,  cor- 
pora tioDs  or  persons  whateoever,  engaged  in  the 
construction,  repairing,  alteration,  removal  or 
painting  of  any  bnilding,  bridge,  viaduct,  or  oth- 
er strncture,  or  in  the  erection  or  operation  of 
any  mactiinery.  or  in  the  mannfactnre,  transmis- 
sion and  use  of  electricity,  or  in  the  manufac- 
ture or  Qse  of  any  dangerous  appliance  or  sub- 
stance, shall  see  that  all  metal,  wood,  rope,  glass, 
rubber,  gntta  percha,  or  other  material  whatso- 
ever, shall  be  cazefnlly  selected  and  inspected 
and  tested  so  as  to  detect  any  defects,  and  all 
scaffolding,  staging,  false  work  or  other  tempo- 
rary Btmctnre  shall  be  constmcted  to  bear  four 
tiiDes  the  maximum  weight  to  be  snatained  by 
said  structure,  and  such  structure  shall  not  at 
any  time  be  overloaded  or  overcrowded ;  and  all 
scaffolding,  staging  or  other  structure  more  than 
twenty  feet  from  the  ground  or  Qoor  shall  be 
secured  from  swaying  and  provided  with  a  strong 
and  efficient  safety  rafl  or  other  contrivance,  so 
as  to  prevent  any  person  from  falling  therefrom, 
•  •  •  and  generally,  all  owners,  contractors, 
or  subcontractors  and  other  persons  having 
charge  of,  or  responsible  for,  any  work  involv- 
ing a  risk  or  danger  to  tiie  employ^  or  the  pub- 
lic, shall  use  every  device,  care  and  precaution 
which  it  Is  practicable  to  use  for  the  protection 
and  safety  of  life  and  limb,  limited  only  hV  the 
necessity  for  |>reservinz  the  efficiency  of  the 
structure,  machine  or  ouier  apparatus  or  device, 
and  without  regard  to  the  additional  cost  of  suit- 
able material  or  safety  appliance  and  devices." 

[3]  It  appears  that  the  flume  and  walk 
were  a  part  of  the  plant  operated  by  the 
plaintiff  and  used  In  the  conduct  of  its  mann- 
facturing  estabUsbmenL  The  evidence  tend- 
ed to  show,  and  the  Jury  was  warranted  In 
finding,  that  the  employes  of  the  plaintiff, 
when  engaged  In  their  duty,  used  the  plank 
walk  while  working  on  or  aboot  the  flume, 
and  that  the  injured  emifloy^  was  properly 
on  the  walk  and  engaged  In  the  performance 
of  hla  duty  at  the  time,  of  the  injury. 

While  the  stipulation  of  tects,  about  inany 
of  which  there  is  little  controversy,  la  some- 
what general,  we  think  that  such  a  finding  as 
we  have  Juat  indicated  might  reasonably  be 
derived  therefrom.  Paragraph  6  of  the  stlpu- 
latiou  is  as  follows: 

''It  is  stipulated  that  during  the  period  cov- 
ered by  the  policy  set  forth  in  the  complaint,  and 
on  the  11th  day  of  February,  1912,  Joe  Strickle- 
wicb,  an  employ^  of  the  plaintiff  compwy  at  its 
sawmill,  planing  mill,  and  box  factory,  at  Bri- 
dal Veil,  Multnomah  county.  Or.,  while  acting  in 
the  course  of  his  employment  and  working  on  a 
lumber  flume  of  the  Bridal  Veil  Lumberinfr  Com- 
pany near  its  box  factory  at  Bridal  Veil,  Or.,  ac- 
cidently  fell  from  a  walkway  alongside  said 
flume  and  was  seriously  Injured;  that  said 
flume  was  50  feet  from  the  ground  and  the  plank 
walkway  alongside  of  said  nume  was  without  a 
railing  other  than  the  flume  itself." 

Phot<^raph8  of  the  flume  and  walkway  tak- 
en before  the  accident,  showing  no  railing 
along  tjie  walk,  and  others  taken  after  the 
injury,  showing  a  three-rail  guard  along  the 
walk,  are  contained  In  the  evidence.  The 
portions  of  the  walk  exhibited  Indicate  to  a 
certain  degree  that  it  was  designed  to  be  used 
for  the  purp<^  indicated.  It  will  be  noticed 
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that  the  Employers'  Liability  Act  has  provid- 
ed that  In  the  construction  or  repairing  ctf 
pertain  structures,  "or  In  the  erection  or  op- 
eration of  any  machinery,**  all  scaffolding, 
staging,  false  work,  or  temporary  structure 
shall  be  of  a  certain  strength,  l^en  follows 
the  somewhat  general  clause: 

"And  all  scaffolding,  staging  or  other  struc- 
ture more  than  20  feet  from  the  ground  or  floor 
shall  be  *  •  •  provided  with  a  strong  and 
efficient  safety  rail  or  other  contrivance,  so  as 
to  prevent  any  person  from  falling  therefrom." 

This  is  a  provision  connected  with  the  for- 
mer clause  concerning  the  erection  or  oper- 
atlon  of  any  machinery.  The  walk  and  fitune 
in  question,  being  used  in  connection  with 
and  as  a  part  of  the  machinery  and  manufac- 
turing establishment  of  the  plaintiff,  and  be- 
ing in  places  more  than  20  feet  from  the 
ground,  and  evidently  dangerous  for  persona 
to  walk  upon  or  along,  while  engaged  in  the 
course  of  their  employment,  working  on  the 
lumber  flume,  comes  within  the  terins  of  the 
Employers'  liability  Act;  and  It  was  the 
duty  of  the  Bridal  Veil  Lumbering  Company 
to  construct  an  efficient  safety  rail  or  other 
contrivance  along  the  outside  of  the  walkway 
so  as  to  prevent  any  person  working  on  the 
lumber  flume  in  the  course  of  his  employment 
from  falling  therefrom.  It  Is  the  contention 
of  the  plaintiff  that  the  flume  Itself  would 
serve  as  a  railing.  While  this  might  be  sof- 
clent  opon  <me  aide,  It  is  clear,  from  an  In- 
spection of  the  wallE,  that  It  would  not  serve 
as  a  safety  rail  upon  the  other  side ;  that  the 
failure  of  the  Bridal  Veil  Lumbering  Compa- 
ny so  to  do  was  a  violation  of  this  law. 
As  somewhat  instructive  upon  this  point,  al- 
though tlie  circumstances  In  the  coses  differ 
to  a  certain  degree,  see  Dnnn  v.  Orchard 
Lend  Co.,  68  Or.  97,  136  Poc  872;  Brans  v. 
P.  By..  L.  &  P.  Co.,  66  Or.  603, 136  Pac.  206; 
Schaedler  v.  Columbia  Ocmtract  Co.,  67  Or. 
412,  136  Pac.  636. 

The  terms  and  provlslonB  at  the  insurance 
policy  are  plain  and  unambiguous.  They  are 
binding  upon  the  Insured:  and.  In  order  tor 
the  plaintiff  to  prevail,  It  must  comply  there- 
with. Weldert  :r.  fltate  Ins.  Co..  10  Or.  261. 
24  Pac  242,  20  Am.  St  Rep.  809 ;  Bruce  v. 
Phoenix  Ins.  Co.,  24  Or.  486,  34  Pac.  16.  It 
would  not  be  of  advantage  to  the  plaintiff  for 
us  to  ascertain  whether  or  not  there  Is  much 
remaining  of  the  policy,  except  the  clause  re- 
lating to  the  premium.  Plaintiff  contends 
that  It  is  not  shown  that  the  plaintiff  was 
rightfully  upon  the  walk.  Such,  liowever. 
we  do  not  understand  as  the  plahi  meaning 
of  the  stipulation.  On  this  point  connsel  for 
plaintiff  cite  Morrison  v.  Burgess  Co.,  70  N. 
H.  406,  47  AU.  412,  86  Am.  St  Rep.  634.  The 
facts  In  that  case,  where  a  canvas  was  placed 
over  certain  machinery  or  shaft,  and  It  was 
held  that  It  was  not  intended  for  an  employ^ 
to  stand  thereon,  are  dissimilar  from  the  cir- 
cumstances in  the  case  at  bar.  It  is  shown 
by  the  stipulation  of  the  parties  and  by  pho- 
tographs in  evidence  that  the  walk  was  main- 
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talned  by  the  plaintiff  for  the  purpose  of  al- 
lowing employte  to  wal^  thereon  when  work- 
ing on  or  about  tbe  flume.  Oleats  appear  to 
be  nailed  on  the  walk,  Indicating  that  the 
same  are  Intended  as  steps.  Indeed,  we  are 
unable  to  conjecture  how  thft  Jury  could  have 
found  that  the  walk  was  intended  for  any 
other  purpose.  It  Is  not  geraiane  to  the  Issue 
for  us  to  determine  Jnst  what  stoglng  or 
structures  are  directed  by  the  terms  of  the 
law  to  be  safeguarded.  Suffice  It  to  say  that 
In  our  opinion  the  scaffcddinK  or  walk  along 
the  flume  used  In  connection  with  the  opex^- 
tSon  of  the  mill  and  box  factory  machinery  of 
the  plaintiff  is  within  the  iutent  and  scope  of 
the  act,  and  that  in  order  to  comply  with  the 
command  of  the  law  under  consideration, 
where  the  walk  is  more  than  20  feet  from  the 
ground.  It  shonid  be  provided  with  a  strong 
and  e&dent  safety  rail  or  other  contrivance 
so  aa  to  prevent  any  person  from  falling 
therefrom.  It  may  be  conceded  that,'  in  order 
to  exempt  an  Insurance  company  from  liabil- 
ity because  the  employer  has  violated  a  stat- 
ute, the  injury  to  the  employe  must  have  been 
due  to  the  violation,  under  the  authority  of 
4  Gooley's  Briefs  on  Law  of  Ins.  p.  3149; 
Cluff  V.  Mutual  Benefit  Co.,  95  Mass.  (13  Al- 
len) 308,  319;  Bloom  v.  Franklin  Co.,  97  Ind. 
478,  49  Am.  Ecp.  469,  474  {  KlrkpatrlCk  v. 
^tna  Co..  141  Iowa,  74, 117  N.  W.  Ull,  22  L. 
R.  A.  (N.  3.)  1255. 

We  give  our  most  careful  consideration  to 
the  following,  which  counsel  for  plaintiff  sug- 
gest: 

"In  studying  the  Employers*  Lifthility  Act  a 
person  unquestionably  receives  the  impression 
that  the  people  of  the  state  of  Oregon,  when 
they  adopted  that  act,  intended  to  limit  it  to 
contractors  and  owners  engaged  in  the  construc- 
tion or  repair  of  btiildings  and  to  a  certain  class 
of  employers  engaged  in  the  manufacture  or 
use  of  certain  dangerous  substances  or  appli- 
ances.   *    •    * " 

We  cannot,  however,  Ignore  the  direction  of 
the  statute  to  those  engaged  In  the  operation 
of  any  machinery.  As  to  the  general  clause 
of  the  law  quoted,  we  refer  to  It  as  somewhat 
confirming  the  meaning  we  have  given  to  the 
former  part  of  the  section. 

It  is  alleged  in  the  complaint  that  the  pol- 
icy under  which  the  plaintiff  claims  covers 
the  sawmill  and  other  parts  of  the  plant  of 
the  plaintiff  company,  and  that  "Joe  Strickle- 
wicb,  an  employ^  of  the  plaintiff  company, 
at  its  sawmill  and  box  factory  at  Bridal  Veil, 
.Multoomah  county.  Or.,  while  acting  in  the 
course  of  his  employment  and  woAlng  on  a 
lumber  flume  of  the  plaintiff  company  near 
Its  box  factory  at  Bridal  Veil,  Or.,  accidental- 
ly fell  from  said  flume  and  was  seriously 
injured;  that  said  Joe  Stricklewich,  at  the 
time  of  said  accident,  was  employed  by  the 
plaintiff  company  and  engaged  in  the  perform- 
ance 81^  proaecntlon  of  work  covered  by  the 
terms,  of  said  policy,  and  said  Joe  Strickle- 
wich was  at  the  time  of  said  accident  auch  an 


onploye  as  waa  covered  1^  the  terms  of 
said  policy." 

[4]  In  order  to  be  enmpt  from  Uablll^  be- 
cause of  the  alleged  violation  ot  law,  the  de- 
fendant must  show  that  the  Injury  to  the 
employ^  was  due  to  the  violation.  4  Cooley's 
Briefs  on  Law  of  Ins.  p.  3149. 

As  to  the  use  Intended  to  be  made  of  the 
walk  referred  to,  we  defer  to  a  ceiialn  ntoit 
to  the  judgment  of  the  Jury.  As  to  whether 
the  injured  party  wa'8  properly  on  the  walk 
was  also  a  matter  for  the  Jury  to  determine 
from  the  evidence.  It  is  stlpiilated  that  at 
the  time  he  was  acting  In  the  course  of  his 
employment  and  working  on  the  lumber 
flume ;  and  we  tail  to  see  how  the  Jury  could 
arrive  at  any  other  conclusion  than  that  the 
employe  was  rightfully  and  nece^arlly  there, 
from  the  clrcumatances  disclosed,  although 
meager,  the  jury  could  reasonably  find  that 
the  lack  of  the  safetj-  rail  waa  the  proximate 
cause  of  the  injury.  The  jurors  are  not  re- 
quired to  shut  their  eyes  and  not  exercise 
their  knowledge  of  the  common  everyday  af- 
fairs of  life  In  the  conduct  of  works  In  manu- 
facturing establishments.  The  plaintiff  saved 
exceptions  to  the  instructions  of  the  court 
that  it  was  the  duty  of  the  plaintiff,  under 
the  law,  to  provide  a  rail  along  the  walkway, 
and  submitted  for  the  determination  of  the 
jury  the  questions  whether  J.  Stricklewich 
was  rightfully  on  tbie  walkway,  and  whether 
the  injury  occurred  because  the  plaintiff  fail- 
ed to  provide  a  railing.  The  plaintiff  assigns 
the  same  as  error.  The  submission  of  the 
questions  to  the  jury  was  more  favorable  to 
the  plaintiff  than  granting  the  motion  of  de- 
fendant for  a  directed  verdict  in  ite  fevor 
would  have  been,  and  plaintiff  has  no  reason 
to  complain  in  that  respect.  Our  view  of  the 
main  question  submitted  renders  unnecessary 
the  consideration  of  the  other  errors  assigned 
by  the  plaintiff  and  also  by  the  defendant 

We  find  no  prejudidal  error  in  the  record, 
and  the  judgment  of  the  lower  court  must 
therefore  be  affirmed;  and  It  is  so  ordered. 

MOORE,  G.  J.,  and  EAKIM  and  HARRIS, 
JJ.,  ooncur. 


COE  V.  COB. 
(Supreme  Court  of  Oregon.   Jan.  20,  1915.) 

1.  DivoBCB  (ft  124,  208*)— EviDBNC»-SOTn- 

CIENCT. 

Evidence  held  sufficient  to  justify  a  decree 
for  divorce  and  the  custody  of  the  children  in 
favor  of  defendant. 

[Ed.  Note. — For  other  casM,  see  INvoroe, 
Cent  Dig.  H  892-898,  450;  Dec  Dig.  ||  124, 
298.*] 

2.  Trusts  ({  81*)— Resultinq  Tausxs— Hus- 
band AND  WiFB— EviDKNCr. 

To  establish  a  resulting  trust  In  favor  of  a 
husband  of  projjerty  purchased  by  him  with  title 
taken  in  his  wife's  name,  it  must  be  shown  to 
have  been  understood  between  the  parties,  at 


•rw  otbw  casw  Mft  same  topic  and  B«cUon  NUMBER  in  Deo.  Tig.  ft  Am.  Dig.  Key-No.  B«i«s  A  R«p'r  IndMtt 

Digitized  by  Google 


Of.) 


COE  T.  COE 


675 


the  time  the  title  was  takeni,  that  tbe  wife  was 
to  hold  it  as  trustee. 

[Ed.  N'ote.— For  other  cases,  see  Trusts.  Cent 
Dig.  !|  115-118;  Dec.  Dig.  8  81*1 

3.  Trusts  (S  89*)— Rebultiko  Tbusts— Evi- 
dence. 

Evidence  held  iDSufficieot  to  eetablisb  a  re- 
sulting trast  in  favor  of  husband  buying  prop- 
erty and  taking  title  in  his  wife's  n^me. 

[Ed.  Note.— For  other  cases,  see  Trusts,  C*nt 
Dig.  §S  134-137 ;  Dec.  Dig.  8  89.*] 

4.  Trusts  (8  89*)- Resultinq  Trust  — Bvi- 

DEKCB. 

The  evidffliee  to  establish  a  resultii^  trust 
is  not  required  to  go  so  far  as  to  be  free  from 
doubt 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Kg.  8S  134-137 ;  Dec.  Dig.  8  89.*] 

Department  2.  Appeal  from  Circuit  Court, 
Haltnomah  Goont^ ;  Heniy  E.  HcQlon, 
Judge. 

Consolidated  actions  by  Viola  M.  Coe 
against  Henry  W.  Coe,  for  divorce,  and  againat 
him  and  another,  for  an  accounting.  From 
a  decree  for  detwidant,  plaintiff  appeals. 
Modified  and  affirmed. 

This  is  a  salt  bj  Ylola  H.  Ooe  against 
Henry  W.  Coe,  for  a  diasolntlon  of  tbeir  mar- 
riage omtraet  and  for  the  custody  ct  their 
two  sons,  whose  ages  are.  respectlTdy.  18  and 
20  years.  She  also  instituted  a  suit  against 
.the  def^dant  and  the  Sanitarium  Company, 
a  corporation,  tor  an  accounting,  nieae  suits 
wwe  coDSolidated,  and  Issues  hairing  been 
j(^ed,  were  tried,  whereupon  the  defendant 
secured  the  diTorce,  the  custody  of  the  chil- 
dren, and  it  was  decreed  that  certain  real 
pn^rty,  flie  tlt1e*to  which  stood  in  the 
plaintiff's  name,  was  held  in  trust  hy  her, 
and  she  appeals. 

George  W.  Joseph  and  C.  W.  Fulton,  both 
of  Portland  (Joseph  &  Haney,  of  Portland, 
on  the  brief),  for  appellant.  A.  E.  Clark, 
of  Portland  (Malcolm  H.  Clark,  of  Portland, 
on  the  brief),  for  respondent 

MOORE,  C.  J.  The  testimony  shows  that 
the  parties  were  married  at  Mandan,  N.  D., 
Jane  24.  1882.  Prior  to  their  wedding  the 
plaintiff  had  been  engaged  In  teaching  school 
and  the  defendant  In  practicing  medicine. 
DeslrlDg  to  obtain  a  better  education,  tbe 
plaintiff,  after  the  birth  of  her  eldest  son, 
now  29  years  old,  attended  a  medical  college, 
from  which  she  received  a  diploma,  and  Is  a 
licensed  physician.  In  the  year  1891  the  par^ 
ties  moved  to  Portland,  Or.,  where  the  de- 
fendant resumed  the  practice  of  hia  profes- 
sion. Soon  thereafter  he  commenced  as  a 
specialist  to  treat  patients  afflicted  with  nerv- 
ous and  mental  ailments.  In  September, 
1899,  he  incorporated  the  Sanitarium  Com- 
pany with  a  capital  stock  of  $30,000,  to  which 
corporation  he  transferred  the  business,  fur- 
niture, equipment,  etc.,  receiving  in  payment 
thereof  157  shares  of  the  capital  stock  of 
the  par  value  of  fl5,760.  In  the  year  1003 
the  Sanitarium  Company  secured  the  title 


to  about  IS  acres  of  land  at  Mt.  Tabor,  then 
a  suburb  of  Portland,  and  erected  on  the 
premises  buildings  and  equipment  for  tbe 
service  in  which  it  was  engaged.  In  tbe  suc- 
ceeding year  the  Sanitarium  Company  en- 
tered Into  a  contract  with  the  United  States 
for  the  care  and  treatment  of  insane  patients 
from  Alaska  for  the  term  of  five  years,  which 
agreement  has  been  renewed  and  Is  now  in 
force.  The  rapid  growth  of  the  dty  of  Port- 
land greatly  increased  the  value  of  the  Mt 
Tabor  lands,  and  the  care  of  the  patients  by 
the  Sanitarium  Company  became  quite  prof- 
itable, 80  much  so  that  other  physicians  se- 
cured shares  of  the  capital  stock  of  the  cor- 
poration, and  Dr.  Coe,  though  nominally  In 
charge  of  the  hospital,  left  much  of  the  ac- 
tual management  to  bis  associates,  while  he 
engaged  in  other  business.  From  a  sale  of 
a  part  of  his  capital  stock  and  from  oth^ 
sources,  the  defendant  accumulated  a  large 
sum  of  money,  and,  considering  himself  quite 
wealthy,  he  concluded  to  purchase  In  Port- 
land real  property  and  to  erect  thereon  a 
family  residence,  the  original  cost  of  which 
should  not  exceed  $20,000.  In  order  to  carry 
out  that  purpose,  two  lots  were  purchased 
at  an  expense  of  $7,500,  but,  when  the  place 
for  the  house  was  prepared.  It  was  deemed 
desirable  to  buy  two  adjoining  lots,  for  which 
a  further  sum  of  $8,000  was  paid.  The  legal 
title  to  all  such  real  property  was  taken  in 
the  plaintlfTs  name.  Tbe  person  in  charge 
of  the  construction  of  the  dwelling  was  di- 
rected by  Dr.  Coe  to  defer  to  the  wishes  of 
his  wife  in  all  matters  pertaining  to  the  erec- 
tion of  a  three-story  house  with  a  basement, 
which,  when  finished,  cost  about  $54,000. 
The  furniture,  fumisblnga,  etc.,  for  the  house 
were  purchased  for  about  $10,000,  thereby 
Incurring  an  entire  outlay  of  about  $79,500, 
which  sum,  when  paid,  left  the  defendant 
with  but  little  ready  money  and  also  ab- 
sorbed nearly  all  of  his  outside  property. 
In  October,  1007,  a  financial  depression  arose, 
and  tbe  defendant's  creditors  began  to  press 
the  payment  of  his  promissory  notes,  where- 
upon he  urged  Mrs.  Coe  to  sell  the  bouse,  and 
with  the  money  to  be  thereby  obtained  dis- 
charge bis  obligations,  and  from  the  remain- 
der to  purcbase'a  less  expensive  house,  but 
she  refused  to  comply  with  such  request 
The  defendant,  finding  It  necessary  to  main- 
tain a  large  house  with  but  little  Income,  be- 
gan to  give  his  attention  to  the  sale  of  irri- 
gated lands  In  Umatilla  county,  Or.,  to  ac- 
complish which  be  organized  the  Columbia 
Land  Company,  a  corporation.  The  Inland 
Irrigation  Company,  a  corporation,  the  owner 
of  a  large  tract  of  such  lands,  entered  Into 
a  contract  with  tbe  Columbia  Laud  Com- 
pany, pursuant  to  which  agreement  the  de- 
fendant employed  -many  agents  whom  he  sent 
to  various  states  to  Induce  prospective  pur- 
chasers to  visit  Oregon  and  Inspect  these 
lands  with  a  view  of  buying  parts  thereof. 
He  also  undertook  the  development  of  a  town 
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eite  at  Btanfleld,  a  nillway^  station  in  flie 
tract  ot  Irrigated  lands,  wbere  sereral  bnild- 
Ings  were  erected,  and  he  also  organized  at 
that  place  the  Stanfleld  Bank,  of  whldi  he 
became  president  The  Inland  Irrigation 
Gompeny  atlpnlated  to  pay  a  commission  for 
the  sale  of  its  lands,  and  Dr.  Goe  and  his 
agents,  as  brokers  and  employes  of  the  Co- 
lumbia Land  Company,  negotiated  the  sale 
of  real  property  amounting  to  9900,000,  of 
which,  however,  $200,000  consisted  of  options, 
on  account  of  which  small  payments  had 
been  made.  In  dealing  with  the  owner  of 
snch  lands,  the  defendant,  as  the  managing 
agent  of  the  Columbia  Land  Company,  dis- 
covered that  the  expense  Incurred  In  secur- 
ing purchasers  exceeded  the  commissions  stip- 
ulated, and  In  conseQnence  thereof  overdrew 
his  account  with  the  latter  corporation  and 
failed  to  pay  over  to  the  Inland  Irrlgatkm 
Company  $102,000,  which  had  been  received 
tOT  the  sale  of  lands  in  excess  of  the  com- 
missions. He,  as  a  partner  of  W.  J.  Sloan 
&  Co.,  secured  from  the  Bank  of  Stanfleld  a 
loan  of  f5,000,  saving  a  firm  note  as  evidence 
thereof!  As  partial  payment  of  the  overdraft 
referred  to.  the  Columbia  Land  OomiHiny 
stipulated  to  build  for  the  Inland  Irrigation 
Company  an  additional  dam  In  the  TTmatilla 
river  to  facilitate  the  storing  and  distrltm- 
tlon  of  water  to  be  used  on  these  lands. 

The  defendant  in  July,  1910,  in  order  to  ob- 
tain what  he  regarded  as  a  much-needed 
rest,  made  preparation  tor  a  trip  to  the  Ori- 
ent Mrs.  Coe  urged  blm  to  go,  and  fur- 
nished him  with  $1,000  with  which  to  pay  his 
expenses.  B^ore  starting  on  his  Joum^, 
Dr.  Coe  called  to  Portland  his  chief  agents 
in  negotiating  the  sale  of  Irrigated  lands, 
and  the  superintendents  ot  other  branches 
of  industry,  with  whom  he  conferred  in 
spect  to  the  management  during  bis  absence, 
of  the  business  in  which  he  was  Interested. 
He  also  executed  to  his  eldwt  son,  George  Goe, 
a  power  of  attorney  to  enable  him  properly  to 
execute  papers  for  him.  The  defendant  left 
San  Franc^co,  Cal.,  for  Honolulu,  H.  I.,  July 
2^  1010,  arriving  at  the  lattra  ci^  in  about 
six  days.  Soon  after  his  departure  Irom 
Portland,  Mrs.  Coe,  hearing  rumors  of  his 
financial  embarrassment  went  with  an  at- 
torney to  Stanfleld,  Dr.,  where  she  learned 
tbe  facta  with  reiE^wct  thereta  Thereupon 
she  discharged  the  agents  engaged  in  the  sale 
of  lands  and  other  persons,  Informing  them 
that  Dr.  C!oe  had  gone  abroad  in  order  to  ob- 
tain rest.  At  the  same  time  she  also  execut- 
ed to  the  Stanfleld  Bank,  In  place  of  the  ob- 
ligation given  to  It. by  the  def^dant  as  W.  J. 
Sloan  &  Co.,  her  promissory  note  for 
$5,000,  upon  whl<^  an  action  was  immediate- 
ly Instituted  and  tJie  home  property  In  Port- 
land attached  as  security 'for  any  Judgment 
that  might  be  recovered.  Betumlng  to  her 
home  she  tried  without  avail  to  borrow  mon- 
ey with  which  to  liquidate  Dr.  Coc's  debts 
and  also  to  protect  his  interest  under  the 
contract  with  the  Inland  Irrigation  Company. 


Finally,  by  the  aid  of  a  personal  tiieaA  ot 
Mr.  Slgmund  Frank,  a  loon  of  $33,000  was 
obtained  to  be  secured  by  a  mortgage  on  her 
home,  but  discovering  the  power  of  attorney 
refened  to  was  inadequate,  the  defendant 
pursuant  to  a  cabl^ram  sent  by  bis  son 
G«orge,  executed  to  him  at  Htmolnlu  another 
Instrument  granting  greater  authority,  and 
conformable  tberewlth  the  mortgaf^  was  gir- 
en,  the  money  obtained  and  paid  out  In  dis- 
charging Dr.  Coe's  liabilities.  After  the 
mortgage  was  executed,  a  rumor  gained  cre- 
dence that  Dr.  Coe's  trip  abroad  was  caused 
some  mental  aliment  with  whlcli  he  had 
been  and  was  suffering.  When  In  Honolulu 
Dr.  Coe  received  from  his  wife  a  letter  to 
the  effect  that  all  his  business  interests  were 
in  flne  condition,  and  she  hoped  soon  to  Join 
him,  though  at  tbat  time  she  was  very  mndi 
worried  and  was  making  every  possible  effort 
to  ward  off  what  appeared  to  be  an  impend- 
ing financial  cata8tr<^he.  The  defendant 
mailed  a  photograph,  representing  him  as 
sitting  at  a  banquet  and  having  on  his  head 
and  around- his  neck  floral  wreaths.  Nearly 
every  other  gentleman  and  lady  at  the  table 
was  lectured  as  having  like  adornments 
around  the  neck.  This  print  was  entitled: 
"The  Lonely  Man  at  the  Luan,  Honolulu, 
Aug.  13,  1910."  Another  small  photograph 
was  also  mailed,  portraying  the  defendant 
and  two  ladles  as  occupying  chairs,  one  at 
bis  right  and  the  other  at  his  left,  while 
three  other  ladies  were  standing  behind  blm. 
This  picture  bqre  the  Inscr^rtion:  "In  the 
Hands  of  his  Friends,  E^oluln,  Aug.  1010.** 
After  the  receipt  of  these  pictures,  George 
Coe,  on  October  12,  1910,  wrote  his  fiither, 
saying  In  part : 

"We  bave  tried  to  get  money  at  the  banks  but 
because  of  the  'crop  moviiiR  period'  money  has 
been  awful  tighL  This  coupled  with  the  fact 
that  'Dr.  Coe  spent  money  like  a  drunken  sailor' 
(at  Stanfleld) ;  'Dr.  Goe  does  not  know  the  value 
of  a  dollar';  'Dr.  Coe  is  a  fugitive  from  justice 
and  bis  affairs  have  gone  to  the  dogs  and  be  is 
now  a  bankrupt'— oil  stcvies  spread  broadeasC 
by  Moody  and  repeated  so  many  times  that  even 
our  friends  have  began  to  believe  there  Is  some 
truth  in  the  statements.  *  *  *  Now  to  get 
to  tbe  real  point.  We  bave  got  to  ask  yon  to 
cut  down  your  expenses.  The  way  I  6gure  it 
out  you  have  been  gone  12  weeks  and  have  spent 
1.200  dollars  or  at  the  rate  of  100  a  week. 
This  (100)  is  too  much  and  toe  can't  stand  it 
You  can  live  very  comfortably  on  T5  a  month 
and  luxuriously  on  100  and  you  not  on^  ought 
to  but  sou  muai  do  to.  *  *  *  Carey  does  not 
want  you  to  come  borne  until  we  get  everything 
settled.  •  *  *  So  you  stay  there  until  we  send 
for  you.  Of  course  on  75  or  100  a  month  you 
can't  do  very  much  [many]  'millionaire*  stunts 
but  tbat  is  the  best  we  can  do.  This  will  all 
come  out  all  right  in  time  but  it  will  take  time. 
Meanwhile  we  are  nearly  broke  Giving  here  on 
borrowed  money  only)," 

George  Coe  ou  October  22,  1910,  wrote  his 
father,  again  saying  in  part: 

"I  am  extremely  sorry  but  I  must  say  to  you 
that  we  cannot  proilde  you  with  any  further 
funds.  Don't  draw  any  more  checks  on  ns; 
that  is,  against  either  your  own  account  or  of 
the  Bauitarium.  •  «  «  Sett  the  presents  yon 
wrote  you  had  bought  on  your  Journey  and  that 
will  give  you  some  money.   Get  into  a  cheap 
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boardioE  house  and  look  around  and  find  some 
light  job  which  will  make  you  self-sustaining 
and  remain  out  of  the  country.  Xou  could  do  no 
good  here.  Carey  agrees  vith  as  in  this  mat- 
ter." 

Dr.  Coe  reached  San  Francsco  on  his  re- 
turn trip  October  29, 1810,  and  wired  bis  eon 
George  as  follows: 

"If  pot  needed  Oregon  will  go  to  Berkdey  fot 
month.  Have  seen  telegram.  If  indicted  would 
come  immediately.  AuBwcr." 

In  response  be  received  a  message  on  the 
same  day,  signed  "M.  Coe,"  which  reads; 

"Carey  says  come.  Conditions  might  be  worse. 
Wire  when  starting." 

Replying  he  telegraphed  George  Coe  as 
follows: 

"lieaving  tonight  for  Portland  to  help  whip 
our  outside  enemies." 

Before  reaching  Portland,  bQwever,  he  saw 
In  a  dally  newspaper  a  published  statement  to 
the  effect  that  the  Sanitaria  m  Company  had 
sold  and  disposed  of  all  its  property.  Up- 
on arriving  home  -he  learned  that  Mrs.  Coe 
was  the  oeteuslble  purchaser. 

It  Is  needless  to  detail  the  ctrcnmatancee 
of  snch  sale  or  to  narrate  the  business  that 
was  subsequently  conducted  for  aljout  two 
years  under  the  plaintiff's  management 
The  facts  referred  to  have  been  stated  in  or- 
der to  show  the  relation  of  the  parties  to 
each  other  and  to  determine  therefrom  who, 
If  either,  is  entitled  to  the  divorce.  Mrs. 
Coe  testified:  That,  while  e^e  objected  to 
selling  the  home  becaase  she  feared  that  all 
the  money  derived  therefrom  would  be  lost 
In  tbe  Eastern  Oregon  venture,  she  was  ready 
and  willing  to  mortgage  the  property  to  aid 
In  liquidating  Dr.  Goe'a  debts.  That  she  de- 
sired hhn  to  make  tbe  trip  abroad  because 
of  tbe  nervous  strain  wtaldi  a  close  atten- 
tion to  the  sate  of  the  Irrigated  lands  bad 
Imposed  upon  blm,  and  sbe  wrote  him  that 
the  business  waq  In  a  flourlsblng  condition 
because  ahe  did  not  wlsb  to  bnr^  bim  witb 
any  more  anxiety,  and  that  was  unable 
to  write  htm  but  once,  eince  sbe  did  not  know 
where  to  address  bim.  This  latter  state- 
ment seems  to  be  cfmflnned  by  tbe  fb^ct  that 
tbe  letters  written  blm  by  hia  am,  to  whl<fli 
reference  has  been  made,  were  not  delivered 
but  returned  and  received  after  the  defend- 
ant reached  boma  George  Coe  testified  ttiat 
these  letters  were  written  after  having  re- 
ceived the  pbotogri^ibs  referred  to^  and 
while  he  believed  he  father  was  associating 
witb  immoral  pmoaa.  Tbe  defendant's  tes' 
tlmtwy  diows:  That  It  Is  the  custom  at 
Bonoluln,  as  evidenced  by  the  la^er  picture, 
to  adorn  guests  at  a  banquet  witb  floral 
wreaths.  That  In  the  smaller  photograph  the 
women  represoited  as  sitting  beside  and 
standing  behind  bim  were  a  mother  and 
her  daughters,  wbo  were  traveling  compan- 
ions. Copies  of  the  original  letters  mentioned 
were  received  in  evidence,  and  George  Goo, 
referring  to  them,  stated  upon  oath  that  he 
pr^jiared  them,  as  originals,  but  Us  mother 


underscored  the  words  hwelnbefore  empha- 
sized, corrected  one  word  In  brackets,  in- 
serted the  words  lndl£ated  in  parentheses, 
and  also  added  to  the  letter  of  October  12th 
the  following: 

"Sell  cigars  to  send  last  100.  Sloan  is  having 
a  heap  of  a  time  collecting  hia  20,000.00,  as 
every  one  says,  'Dr.  Coe  said  be  would  take  care 
of  me.' " 

It  appears  from  the  testimony  that  prior 
to  July,  1910,  and  before  Dr.  Coe  left  home, 
Mrs.  Coe  visited  and  consulted  with  a  mental 
alienist  at  Seattle,  Wash.,  and  detailed  to 
him  the  symptoms  and  conduct  of  a  person 
whose  name  was  not  given,  and,  based  upon 
the  hypothetical  case,  tbe  pttyalclau  Informed 
her  that  the  Individual  referred  to  was  af- 
flicted with  "paranoia."  At  Portland,  Or., 
she  also  conferred  with  two  physicians,  who 
are  experts  in  mental  ailments,  and,  pred- 
icated upon  the  same  tiypotheUcal  case,  they 
informed  her  that  the  supposed  patient  was 
troubled  with  "paranoia."  George  Coe  testl- 
fi^  that  with  this  Information,  which  did 
not  consist  of  a  written  opinion  from  either 
physician,  his  mother  had  Instructed  him  to 
meet  bis  father  In  San  Francisco,  upon  his 
return  from  China,  and  have  him  incarcerat- 
ed In  some  hospital  for  the  insane  In  Cali- 
fornia. Mrs.  Coe  denied  this  statement  and 
testified  that  ito  mere  recital  demonstrated 
Iba  absurdly,  saying  that  commitments  to 
asylums  were  not  made  upon  such  showings. 
She  on  Fehrnary  3,  1913,  subscribed  her 
name  and  made  oath  to  an  affidavit  wherein 
it  is  stated  that  It  was  executed  after  due 
and  careful  consideration;  that  a  serious 
difflcultr  had  arisen  between  Dr.  Coe  and 
her,  as  to  whether  their  home,  whldi  had 
hem  erected  at  bis  expense  v^asi  lots  which 
had  betm  conveyed  her  as  a  present  from 
him,  should  be  sold  and  Oie  proceeds  invest- 
ed In  his  business ;  that  she  bad  declined  to 
accede  to  his  frequent  requeste  to  sell  such 
property,  th^by  creating  a  condition  of  in- 
tense tension  between  them';  and  that  state- 
ments which  be  made  and  other  matters 
which  arose  led  her  to  declare  that  be  was 
mentally  unsound ;  that,  turn  tbe  time  their 
bouse  was  nearly  completed  until  the  culmi- 
nation of  tbe  troubles  in  respect  to  Elastern 
Oregon  matters,  he  was  laboring  under  great 
business  cares  and  serious  financial  anxieties, 
occasioned  by  tbe  withdrawal  of  large  snms 
of  money  Invested  in  the  house,  and  was 
much  overworked  and  worried;  "that  the 
lapse  of  time,  and  with  a  deliberate  study 
of  the  whole  dtuatlon,  I  now  dearly  see  that 
tills  wb<fle  matter  was  not  one  oi  mental  im- 
port In  any  degree  but  dmply  and  only  was 
a  business  disagreement  which  tiien  appear- 
ed to  me  irreconcilable.  I  am  certain  my 
husband  has  no  mental  disease  now,  and 
that  he  never  has  had  a  mental  disease  of 
any  kind  or  character." 

[1]  Upon  this  evidence  tbe  court  gave  the 
defendant  a  decree  of  divorce  and  the  cus* 
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tody  of  the  two  minor  bohb.  We  concur  In, 
the  ctmcluaion  tbna  reached.  In  doing  so, 
however,  and  without  any  direct  evMence  on 
the  subject,  It  would  aeem  to  be  Inferred 
that  Mrs.  Coe,  realizing  the  sertous  financial 
difficulties  which  Dr.  Coe  had  encountered, 
and  possibly  fearing  his  Indictment,  aa  In- 
dicated in  bis  tel^ram,  began  to  formulate 
the  defense  of  insanity.  This  view  of  the 
case  is  diarltable,  thoo^  only  conjectural; 
but,  however  that  may  be,  tba  court,  haT- 
ing  seen  the  witnesses  and  heard  their  tes- 
tlmony,  had  a  superior  advantage  In  deter- 
miulng  the  eqnittes  of  the  cause. 

After  Dr.  Coe  returned  from  the  Orient,  he 
made  an  amicable  settlement  with  the  Inland 
Irrigation  Company,  whereby  he  secured  the 
legal  title  to  some  land  in  ITmatllla  county, 
Or.,  in  recognition  of  the  amount  due  him. 
He  executed  to  Mrs.  Ooe  a  deed  to  most  of 
the  lands  thus  obtained.  In  disposing  of  the 
pn^rty  interests,  it  was  decreed  that  the 
plaintiff  holds  the  legal  title  to  lots  1,  2,  «, 
and  7  in  block  15  In  Goldsmith's  addition  to 
the  city  of  Portland,  with  the  house  therem, 
in  trust,  bowerer,  for  the  defoidaat  as  a 
home  and  place  of  residence  for  liim  and  his 
family,  end  that  the  plaintiff  and  the  defoid- 
ant  and  tbelr  sous,  or  any  or  dther  thereof, 
shall  hare  the  right  to  make  all  reasonable 
use  of  the  house,  grounds,  and  equipment  as 
a  home  and  place  of  resldencts.  The  defend- 
ant, In  referring  to  the  purchase  of  these  lots 
and^the  building  of  the  house  thereon,  tes- 
tified as  follows: 

"I  bad  a  talk  with  her,  I— I  talked  with  her 
as  a  man  would  nnturallr  talk  to  but  wife.  She 
said  she  wanted  a  home  in  her  name ;  and  I 
Raid,  'Certainly,  you  shall  have  the  home  in  your 
name.'  It  was  lier  home,  but,  of  course,  I  i)id 
Dot  think  that  she  would  ever  claim  it  as  her 
own  property  to  the  exclusion  of  the  rest  of  the 
fflmily.  I  said,  'You  would  have  to  sign  a  deed 
with  me  if  X  sold  my  property,  and  I  with  yon:' 
nnd  I  said,  'I  am  building  a  home  for  my  chil- 
dren, my  wife,  and  mirself;'  bo  I  put  it  in  her 
name— the  lots.  I  did  not  dream  that  there 
would  be  any  difivculty  in  doing  so.  It  was  a 
home  for  my  children,  my  wife,  and  myself." 

Dr.  Coe  was  asked: 

"And  did  the  Columbia  Land  Company  owe 
Mrs.  Coe  anything  at  that  time?"  (refernng  to 
the  time  the  mortgage  for  $3^000  was  given). 

He  answered: 

"The  Cidnmbia  land  Cmnpany  owed  that 
house  and  it  was  in  her  name." 

Counsel,  not  considering  the  answer  respon- 
sive to  the  inquiry,  requested  the  question  to 
be  read  to  the  witness,  whereupon  the  court 

remarked: 

"I  think  that  is  an  answer  to  your  question. 
I  think  be  meant  that  bouse  was  conveyed  to 
her  for  the  benefit  of  the  family,  and  not  as  her 
own  personal  property,  to  do  as  she  saw  fit  to 
do  with  it.  Of  course,  he  put  up  the  money, 
and  it  was  conveyed  to  her  as  trustee  for  the 
family." 


BEFOBTflB  (Or. 

To  which  observations  the  witness  respcmd- 

ed: 

"Ton  bet  your  life." 

[2-4]  The  foregoing  comprises  all  the  testi- 
mony tending  to  establiafa  a  resulting  trust, 
and,  as  between  husband  end  wife,  we  think 
the  evidence  Is  insufficient  for  that  purpose. 
Parker  v.  Newltt,  18  Or.  274,  277,  23  Pac 
246,  247.  In  that  oase  Mr.  Justice  Lord,  In 
discussing  this  subject,  says: 

"Moreover,  the  onus  of  establishing  a  result- 
ing trust  rests  upon,  him  who  seeks  its  enforce- 
ment ;  and  before  a  court  of  equity  will  be  war- 
ranted in  making  a  decree  therefor,  the  evidence 
must  be  clear,  definite,  and  free  from  doubt 
Hence,  to  entitle  the  plaintiff  to  conveyances  ol 
the  premises  in  controversy  to  himself  he  most 
fairly  establish,  if  be  paid  for  the  property  and 
took  title  in  the  name  of  bis  wife,  that  at  that 
time  it  was  mutually  understood  and  was  the 
biteotion  that  she  should  hold  the  title  to  the 
premises,  not  In  hw  own  right,  Imt  in  trust  for 
him,  or.  if  it  was  money  in  her  possession  be- 
longing to  him  with  which  she  bought  the  prop- 
erty and  paid  for  it  and  took  the  title  to  her- 
self, that  it  was  done  without  his  knowledge  or 
consent  or  direction.  As  advancements  are 
ordinarily,  if  not  always,  voluntary,  in  order  to 
ascertain  whether  the  transaction  was  a  trust 
or  iotcnded  as  an  advancement,  when  the  title 
is  in  the  same  of  the  wife,  the  intention  at  that 
time  is  the  p<Hnt  of  inquiry,  and  to  which  we 
must  look," 

In  the  language  thus  quoted,  what  la  said 
about  file  evidence  neceuary  to  establish  a 
resulting  trust  b^ng  "free  from  doubt"  ia  a 
degree  of  proof  not  zequlz«d  In  tAvH  cases. 

When  tlie  lota  were  purdiased  for  the 
purpose  of  erectile  thereon  a  boose,  Dr.  Coe 
CMistdered  hlmsetf  poaseased  of  adequate 
means  to  construct  a  dwdltng,  the  entire  cost 
of  which  property,  when  improved,  would  not 
exceed  his  expectations.  No  agreement  was 
entered  into  by  Dr.  Coe  and  Mrs.  Coe  whai 
the  real  property  was  purchased  and  the  deed 
secured  whereby  she  stipulated  to  bold  tbe  le- 
gal title  in  trust  for  him  or.  for  any  purpose^ 
This  being  so,  an  error  was  committed  in  the 
part  of  the  decree  disposing  of  the  home. 
The  def^dant  is  entitled  to  the  undivided 
third  part  In  his  Individual  right  In  fee  of 
the  whole  of  lots  1,  2,  6,  and  7  In  block  15 
In  Goldsmith's  addition  to  the  dty  of  Port- 
land, and  the  plaintiff  is  entitled  to  the  re- 
mainder of  the  estate  in  such  premises.  L. 
O.  L.  S  511.  The  defendant's  Interest  in 
these  lots  to  be  charged,  as  is  also  all  other 
real  property  conveyed  by  him,  to  the  plain- 
tiff, with  the  mortgage  of  $33,000.  All  the 
futniture,  fumlshings,  etc.,  In  the  dwelling 
house,  that  are  not  fixtures,  having  been  pur- 
chased with  Qie  money  furnished  by  the  de- 
fendant, are  hereby  set  apart  to  him. 

The  decree  will  therefore  be  modified  aa 
herein  indicated,  but  In  all  oQivr  req;>ect8  It 
la  affirmed. 

BAKIN,  BBAN.  and  HABRIS,  JJ.,  concur. 
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STATE  T.  KLASNEB.    (No.  1687.) 

{Saprcme  Conrt  of  New  Mexico.  Feb.  12. 1914. 
On  Itehearing,  Dec.  1. 1914.  AppellaDra  Mo- 
tion for  Behearinf  Denied  Jan.  9*  18103 

rSyllabiw  ay  the  Court.) 

1.  IlfDICTUBHT  ASH  IhFOBHATION  (M  125*>— 

Duplicity. 

A  count  of  an  indjctment  charging  that 
defendant,  "at  tbe  time  and  place  named,  nine- 
teen head  of  calves,  of  the  goods,  chattels,  and 
property  of  owners  to  the  grand  jury  anknown, 
then  and  there  being  found,  did  then  and  there 
unlawfully,  etc.,  steal,  talce^  etc.,  is  not  bad  for 
duplicity,  aa  it  prima  facie  discloses  that  tbe 
larceny  occurred  at  tbe  same  time  and  place, 
and  constituted  bat  a  sbigle  tranaaction. 

[Ed.  Note.~For  otbor  caaea,  lee  Indictment 
and  Information,  Cent  Dig.  ii  884-400;  Dec. 
Dig.  i  125.'] 

2.  I^CENT  (S  41*)  —  Unblnown  Ownee  — 
Knowlxdoe  or  Gbano  JUBosa— Bubuen  or 
Pboof. 

Where,  upon  the  trial,  witn eases  testify 
that  certain  known  parties  owned  the  alleged 
stolen  animala,  and  toe  indictment  charges  tbat 
tbe  owners  of  tbe  animala  are  unknown  to  the 
grand  jury,  it  is  incumbent  upon  the  state  to 
prove  that  the  names  of  the  owners  were  un- 
known  to  the  grand  jary  and  could  not,  by  rea- 
sonable diligence,  have  been  ascertained. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Gent.  Dig.  U  127-129;  Dec.  Big.  1  41.*] 

On  Rehearing. 

3.  Gbiuinal  Law  ({  1032*)— Appeal— Vaei- 
AKC»— Objection  Bblow— Neckbsitt. 

On  rehearing,  it  having  been  called  to  tbe 
attention  of  tbe  court  that  no  motion  was  made 
for  an  instructed  verdict  on  the  ground  of  a 
variance  between  the  indictment  and  proof,  or 
such  variance  in  any  maimer  called  to  the  atten- 
tion of  tbe  trial  court,  the  judgment  of  reversal 
is  set  aside,  as  it  is  a  well-established  rule  of 
tbia  Court  that  tbe  question  of  variance,  between 
tbe  allegations  in  the  indictment  and  ue  proof, 
unless  raised  in  tbe  court  below,  cannot  be  re- 
viewed here. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  2627,  2628,  2642;  Dec.  Dig. 
f  1032.»] 

4.  Labcent  Q  60*)  —  IJmknowh  Owheb  — 
Knowixdgi  or  Grand  JxntOB»— Bubdbn  or 
Pboop. 

Where  the  name  of  the  owner  of  an  alleged 
stolen  animal  is  alleged  In  the  indictment  to  be 
unknown,  it  is  not  incumbent  npon  the  state  to 
prove,  in  the  first  instance,  amrmatively,  that 
such  fact  was  unknown  to  tbe  grand  jary ;  bur 
it  must  show  that  sucb  name  Is  unknown,  or 
prove  sucb  a  state  of  facts  or  eircumstancea 
aa  render  tbe  alleged  unknown  fact  uncertain, 
in  which  event  sucb  f&ct  is  presumed  to  have 
been  unknown  to  the  grand  4ury.  But  if  there 
is  evidence  tending  to  show  uiat  the  grand  jury 
did  know,  or  could  by  the  exercise  of  rea- 
sonable diligence  have  known  or  ascertained,  the 
name  of  the  true  owner,  or  that  it  was  negligent 
or  perverse  in  not  alleging  what  was  at  its  com- 
mand to  know,  then  the  burden  Is  upon  the  state 
to  show  that  the  grand  jury  did  not  know  snch 
alleged  anknown  name. 

[EA.  Note.— For  other  casea,  see  Larceny, 
Cent.  Dig.  M  150-108 ;  Dec.  Dig.  f  60.*] 

e.  Cbiminai.  Law  (§  262*)— Abbaiorkemt— 
Waives. 

Failure  to  formally  arraign  a  defendant  Is 
not  a  fatal  objection,  where  such  defendant 
was  present  in  court  and  testiSed  aa  a  witness 
upon  his  trial  In  bis  own  behalf,  and  was  rep- 
resented by  counsel,  and  no  objection  is  inter- 


posed to  proceeding  irith  the  trial  without  audi 

arraignment. 

[Ed.  Note.— For  other  cases,  aee  Criminal 
Law,  Cent.  Dig.  88  614,  615 ;  Dec.  Dig.  |  262.*] 

6.  CBiinNAL  Law  (|  1066*)— Imsibootioitb— 
Exception  Below- Necessitt. 

Where  no  exceptions  are  taken  to  instmc- 
tions  given  by  the  court  of  its  own  motion,  wror 
cannot  be  assigned  npon  snch  instructions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Tjiw,  Cent  Dig.  |{  2668,  2670;  Dec.  Dig.  { 
1WS8.*] 

7.  Cbiunal  Law  q  413*)— DECLAEAnons  vr 

Defendant— ADMissiBUjtiT. 

I>eclaration8  made  by  a  defendant  in  his 
own  favor,  UDless  a  part  of  the  res  gests,  or 
of  a  coofeiinion  offered  by  the  prosecution,  are 
not  admissible  for  the  defense. 

[Ed.  Note. — EV>r  other  cases,  see  Oriminal 
Law,  Cent.  Dig.  H  928-93G ;  Dee.  Dig.  {  418.*] 

8.  Oeihinal  Law  ($  485*)~OFuaoN  Evt- 
DENCB— Examination  of  Exfbhs-- Btpo- 

THEiiCAi.  Question— Basis. 

No  eri^r  is  committed  In  sustaining  'an  ob- 
jection to  a  hypothetical  qaestion  propounded  to 
a  witness,  where  subh  question  is  not  based  up- 
on facta  as  to  which  there  is  such  evidence  that 
a  jury  might  reasonably  6nd  that  they  are  es- 
tablished. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Si  1073,  1074;  Dec.  Dig.  S 
48C.*3 

9.  CBtuiNAZ.  Law  {|  958*)— Motion  tor  New 

TbIAL — SUPPOBTTNO  AFFIDAVITS. 

Where  a  motion  for  a  new  trial  is  baaed  on 
the  ground  of  newly  discovered  evidence,  such 
motion  musfin  addition  to  the  affidavit  of  the 
applicant  be  auimorted  by  the  affidavits  of  thft 
new  vltneases,  wnleh  most  aet  forth  the  newly 
discovered  evidence  and  the  facta  to  which  sncai 
witnesses  will  testify,  or  a  satisfactory  excnse 
must  be  f^iven  for  not  obtaining  such  affidavits. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  2396-2403;  Dec  Dig.  { 
958.*] 

(Additional  ByUabu*  by  Editorial  Btaff.) 

10.  INDICTHSHT  AND  INFOBUATION  (fS  86,  87*) 

—  CoNSTBuonoH  —  "Then"  —  "Then  and 

There." 

As  used  In  an  indictment,  the  word  "then" 
ia  an  adverb  of  time,  meaning  "at  that  time," 
and  tbe  phrase  "then  and  there"  means  at  the 
time  and  place  charged,  and  refers  to  a  alngle 
transaction. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  H  230-205;  Dee. 
Dig.  H  86.  87.* 

For  other  deSnitions,  see  Words  and  Ph  rases. 
First  and  Second  Series,  Then ;  Then  and 
There.] 

Appeal  from  District  Court,  Lincoln  Coun- 
ty;  E.  L.  Medler,  Judge. 

Llllie  C.  Klasner  was  convicted  of  larceny, 
and  appeals.  Affirmed. 

Beneban  &  Wright,  of  Santa  F6,  for  ap- 
pellant. H.  S.  Clancy,  Asst  Atty.  Gen.,  for 
the  State. 

ROBERTS,  C.  J.  [1]  Appellant  was  Indict- 
ed, tried,  and  convicted  In  the  district  court 
of  Lincoln  county  upon  the  second  count  of 
an  Indictment  charging  her  wltb  tbe  larceny 
of  19  head  of  calves,  "of  the  goods,  chattels 
and  property  of  owners  to  the  grand  Jurors  • 
unloiowD."  It  is  contended  by  appellant  tbat 
the  indictmoife  Ib  fbtally  defective,  because 
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it  charges  more  tiuin  one  offense  in  the  same 
count  The  conteatlon  Is  predicated  ni>on 
the  assumption  that  the  state,  hj  using  the 
plural,  "owners,"  meant  to  charge  that  the 
propert7  alleged  to  have  been  stolen  had 
more  than  one  owner,  and,  such  being  the 
case,  more  than  one  offense  was  charged  in 
the  same  count  Accepting  as  correct  appel- 
lant's construction  that  the  count  charged  the 
larceny  of  property  belonging  to  different 
owners,  would  it  follow  that  the  same  was 
demurrable?  If  the  Indictment  can  be  said 
to  charge  but  one  offense  against  the  state, 
It  would  not  be  open  to  the  objection  that  it 
is  bad  for  duplicity.  On  the  other  hand.  If 
it  attempts  to  charge  two  oi  more  distinct 
offenses,  It  would  be  demurrable.  This  in- 
dictment, omitting  the  formal  parts,  reads  as 
follows: 

"That  Lillie  C.  Klasoer  ♦  •  •  od  the  24th 
day  of  August  in  the  year  one  thousand  nine 
hundred  and  nine,  at"  etc.,  "nineteen  bead  of 
calves,  of  the  goods,  chattels  and  property  of 
owners  to  the  grand  jurors  aforesaid  unknown, 
then  and  there  being  found,  did  then  and  there 
unlawfully,  knowingly,  and  feloniously  steal, 
take,  lead  and  drive  away,  and  the  said  prop- 
erty did  then  and  there,  and  in  the  ipanuer 
aforesaid,"  etc. 

If  we  glre  to  the  language  osed,  a  fair  and 
reasonable  constmction,  it  becomes  apparent 
that  but  one  offense  is  attemittef  to  be  charg- 
ed. 

[18]  The  pleader  says  that  appellant  did 
the  acts  "then  and  there";  that  is,  at  the 
time  and  place  charged  she  did  steal,  take, 
lead,  and  drive  away  the  property. 

"Then,  as  an  adverb  of  time,  means  *at  that 
time,'  referring  to  the  time  stated ;  and  the  nec- 
essary import  of  the  words  'then  and  there,'  as 
employed  in  the  information,  is  tbat  the  lar- 
ceny of  the  $D.60  in  money  as  a  whole,  a  part 
of  which  is  charged  as  belonging  to  Jane  Eagle 
and  a  part  to  Samuel  Engle,  occurred  at  the 
same  time  and  place,  and  constituted  but  a 
single  transaction."  Furnace  r.  State,  153  Ind. 
93,  54  N.  E.  441. 

The  language  quoted  from  the  above  case 
disposes  of  appellant's  contention  that  sev- 
eral distinct  crimes  are  charged  in  the  same 
count  While  the  property  is  alleged  to  be- 
long to  more  than  one  person,  but  one  taking 
is  charged.  In  other  words,  appellant  Is 
charged,  at  the  same  time  and  place,  with 
having  stolen  property  belonging  to  divers 
owners.  As  the  Indiana  Supreme  Cooit  fur- 
ther say  In  the  above-cited  case; 

"We  recognize  no  good  reason  to  depart  from 
what  may  be  considered  the  great  current  of  au- 
thority, and  bold  the  pleading  in  question  bad, 
when  it  can  reasonably  be  said  that  it  discloses 
tbat  the  larceny  complained  of  was  but  a  single 
act  or  transaction  In  violation  of  the  law  agaiust 
larceny,  although  the  property  which  was  the 
subject  of  the  crime  belonged  to  several  different 
persons.  The  particular  ownership,  as  charged 
in  the  pleading,  of  the  money  stolen,  did  not 
give  character  to  the  act  of  stealing  it  but  was 
merely  a  part  of  the  description  of  the  particular 
,  crime  charged  to  have  been  committed.  The  in- 
formation, prima  facie,  under  the  circumstances, 
can  be  said  to  charge  hnt  one  offense  against  the 
state,  and  la  not  open  to  the  Objection  that  it 
is  bad  for  duplicity." 


The  principle  enunciated  by  the  court  Is 
supported  by  a  long  list  of  authorities,  wlilch 
will  be  found  collected  In  the  case  cited.  See, 
also.  State  v.  Laws,  61  Wash.  533, 112  Pac.  488. 
The  indictment  charged  but  a  single  offense, 
and  the  demurrer  on  the  ground  stated,  was 
properly  overruled. 

[2]  The  cause  must  be  reversed,  however, 
because  of  the  failure  of  the  state  to  offer 
any  evidence  In  support  of  the  allegation  in 
the  Indictment  that  the  defendant  stole,  took, 
led,  and  drove  away  19  head  of  calves,  "of 
the  goods,  chattels  and  proper^  of  owners  to 
the  grand  jury  unknown."  Upon  the  trial 
of  the  cause  witnesses  for  the  state  testified 
to  the  names  of  the  owners  of  the  calves  in 
question,  but  there  was  no  attempt  whatever 
by  the  state  to  prove  that  the  owners  of  the 
animals  In  question  were  unknown  to  the 
grand  jury,  and  that  the  grand  jury  by  rea- 
sonable investigation  could  not  have  ftscer* 
talued  the  names  of  the  true  owners. 

"Ownership  must  Jje  proved  by  sufficient  evi- 
dence, or  the  conviction  cannot  be  supported. 
Where  the  owner  is  alleged  In  ^e  indictment  as 
unknown,  there  can  be  no  conviction  unless  it 
ia  proved  that  the  grand  jury  did  not  know  his 
name  and  could  not  discover  it  by  due  diligence. 
25  Cyc.  125."  Sharp  v.  State.  29  Tex.  App. 
211,  16  8.  W.  17«. 

"Ownership,  except  as  statutes  have  varied 
the  unwritten  rule,  must  be  proved  as  laid,  be- 
cause it  identifies  the  oSense^  distinguishing  it 
from  all  other  Instances."  Bishop's  New  Crim- 
inal Procedure,  t  488b. 

In  the  case  of  Stone  r.  State,  80  Ind.  115, 
the  Supreme  Court  of  Indiana  discussed  the 
failure  of  the  state  to  offer  proof  to  support 
an  allegation  that  the  Christian  name  of  the 
defendant  was  unknown  to  the  grand  jurors, 
and  held  the  omission  fatal.   The  court  say: 

"Our  statute  requires  the  names  of  the  parties 
to  be  stated,  or  the  person  to  be  described  as 
one  whose  name  is  uoknown  to  the  grand  Jury. 
2  O.  «  H.  p.  400.  H  54  and  60.  In  CominoB- 
wealth  V.  Stoddard,  8  Allen  [Mass.]  ^280,  it  was 
bdA  that  where  the  name  of  the  person  injured 
was  unknown  to  the  grand  jury,  it  may  be  so 
alleged  in  the  indictment;  but  the  proof  must 
correspond  with  the  allegatiou,  and,  unless  the 
traverse  jury  are  satisfied  that  the  name  was 
unknown  to  the  grand  jury,  the  defendant  ia  not 
to  be  convicted.  In  thb  case  there  is  no  proof 
on  the  Bubject;>and  the  jury  could  not  form  any 
conclusion  aa  to  the  truth  of  the  averment  that 
the  Christian  name  of  the  defendant  was  un- 
known to  the  grand  jury.  For  this  failure  of 
proof  the  case  must  be  reversed." 

For  the  reasons  stated,  the  cause  ia  re- 
versed and  remanded,  with  directions  to  the 
trial  court  to  award  defendant  a  new  trial ; 
and  It  is  so  ordered. 

HANNA  and  PABKSI^  33^  oonenB, 

On  Behearlng. 

.  Renehan  it  Wright,  of  Santa  V6,  for  appel- 
lant Ira  U  Orimabaw,  Asst  Atty.  QeiL,  for 
the  State. 

BOBEBTS,  C.  J.  [3]  A  rehearing  was 
granted  by  the  court  in  this  case,  upon  mo- 
tion therefor  filed  by  the  states  wherein,  it 
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l8  Shown  that  we  overlooked  fiie  fhct  tUt 
tile  question  as  to  whether  the  owners  of 
the  animals  In  qnestlon  were  nnlcnown  to  the 
smid  jnry,  and  that  the  grand  Jury  by  rea- 
sonable InTMOgattia  could  hare  ascertained 
such  names,  was  never  raised  In  the  court 
bdow»  and  therefore  sndi  gnesUcoi  was  not 
properlj  before  this  coort  for  conslderatltm ; 
also  that  the  qnestlon  of  variance  between 
tbe  auctions  In  the  Indictment  and  the 
proof  was  never  raised  or  passed  vpou  in  the 
trial  ooort,  and  hence  was  not  reviewable 
here. 

In  the  case  of  State  v.  PadUla,  189  Faa 
14S,  we  said,  In  dlscusdng  a  qnestlon  of  va- 
rianoe  between  the  indtetment  and  proof, 
whexe  mtb  variance  was-  not  called  to  the 
attention  of  the  trial  court: 

"The  T«cord  does  not  disclose  that  this  gnes- 
tioD  was  raised  during  the  trial  of  this  case  in 
tiie  coort  below,  and  it  is  not,  therefore,  prop- 
erly before  this  court  for  review,  and  cannot 
be  reviewed  by  this  court,  as  It  is  not  a  ques- 
tion which  was  directly  passed  upon  by  the  trial 
judge  at  the  time  of  the  trial,  and  no  assignment 
of  error  by  the  trial  judge  can  be  made  where 
he  was  not  given  an  opportunity  to  and  did  not 
specifically  pass  upon  the  question  raised.  It 
was  the  duty  of  the  defendant  to  raise  this  ques- 
tion before  verdict,  either  by  motion  to  dismiss 
on  the  grounds  of  a  Tariance  between  the  alle- 
satioDs  of  the  indictment  and  tiie  pxoofli  offered 
at  the  trial,  or  by  a  request  for  an  InstrDction 
of  not  guilty." 

The  courts  generally  hold  that  the  question 
of  variance,  unless  raised  in  the  court  below, 
cannot  be  reviewed  In  an  appellate  court 
Greene  v.  People.  182  lU.  278,  65  N.  E.  343 ; 
State  V,  Boogher,  S  Mo.  App.  600 ;  Taylor  v. 
State,  130  Ind.  66.  29  N.-  E.  415 ;  State  v. 
O'Uonnell.  144  Mo.  387,  46  S.  W.  175;  People 
V.  Cruger,  38  Hun  (N.  X.)  500;  State  v. 
Chamberlln,  30  TL  559;  Hinds  v.  State,  65 
Ala.  145;  Wood  v.  State.  64  Miss.  761,  2  So. 
217;  State  v.  Ballard.  104  Mo.  634,  16  8.  W. 
S25;  State  v.  Jenkins,  61  N.  C.  19;  Bond  v. 
State,  66  Ark.  444. 19  S.  W.  1062. 

And  applying  the  doctrine  announced  by 
this  court  in  the  cases  of  State  v.  Baker,  IT* 
N.  M.  479,  131  Pac.  489,  State  v.  Lncero,  IT 
X.  M.  484, 131  Pac.  491,  and  State  v.  Aualla, 
136  Pac.  600,  It  is  clear  that  the  court  shcnild 
not  have  reviewed  the  question  of  variance- 
or  the  sufSdency  of  the  evidence,  as  such 
questions  were  not  called  to  the  attention  | 
of  the  trial  court  upon  the  trial,  and  the 
question  pf  the  snfflden^  of  the  evidence  to 
sustain  the  conviction  Is  based  s(dely 
upon  the  technical  ground  that  the  state 
Sailed  to  prove  that  the  names  of  the 
oVrners  of  the  alleged  stolen  animals  were  un- 
known to  Uie  grand  Jurors.  Under  section 
37,  c.  57,  S.  L.  1007,  ap];>ellant  Is  precluded 
from  urging  here  the  questions  attempted  to 
be  raised,  because  no  ruling  of  the  district 
court  vna  Inroked  thereon,  to  whldi  exc^ 
Hon  was  taken.  It  la  true.  In  the  case  of 
Btate  Garcia  (decided  at  the  present  term) 
148  Pac;  1012,  we  held  that  the  statute  only 
applied  to  the  parties,  and  not  to  the  court, 
tnd  that  tbSm  court  had  the  Inherent  power  to 


see  that  a  man's  fundamoital  rlghti  vers 
protected  In  every  case,  and  we  there  refused 
to  sustain  a  onivicflon  where  the  record  af- 
flrmatlvdy  showed  that  the  defendant  was 
not  guilty,  althongh  the  question  was  never 
raised  In  tiie  trial  court  We  said,  however': 
"The  restrictions  of  the  statute  apply  to  tbe 
parties,  not  to  this  court  This  court,  of  course, 
will  exercise  this  discretion  veiy  guardedly,  and 
only  where  some  fundamental  right  has  been 
invaded,  and  never  in  aid  of  strictly  legal,  tech- 
nical, or  unsubstantial  claims;  nor  will  we  con- 
sider the  weight  of  evidence,  if  any  substantial 
evidence  was  submitted  to  support  the  verdict 
If  substantial  justice  has  been  done,  parties 
must  have  duly  taken  and  preserved  exceptions 
In  the  lower  court  to  tbe  invasion  of  their  legal 
right  before  we  will  notice  them  here." 

In  this  case  It  appears  that  substantial 
Justice  has  been  done,  and  the  objection  urg- 
ed Is  purely  technical.  This  being  so,  this 
court  will  not  consider  the  question  urg- 
ed, because  of  appellant's  faUure  to  call  the 
question  to  the  attrattlon  of  the  trial  court 
and  invoke  its  ruling  thereon.  This  being 
true,  the  cause  should  not  have  been  reversed 
on  the  grounds  stated  In  our  original  opinion. 

[4}  While  the  Order  of  reversal  must  be  set 
aside,  on  the  grounds  stated,  It  Is  perhaps 
proper  to  say,  in  order  to  avoid  a  mlscon- 
stmctton  of  our  original  opinion,  that  the  At- 
torney General  argues  that  the  rule  laid  down 
by  the  court,  to  the  effect  that,  where  IDe 
name  of  the  owner  of  an  alleged  stolen  ani- 
mal is  all^ted  in  the  indictment  to  be  un- 
known,  there  can  be  no  conviction,  unless  it 
Is  proved  that  the  grand  Jyry  did  not  know 
his  name  and  could  not  dlsoover  it  by  due 
diligence,  is  too  broad,  and  idaces  an  unnec- 
essary burden  uptm  the  state;  that  under 
such  rule  it  will  be  necessary  for  tba  state.  In 
ail  atses,  to  call  tike  entire  panel  of  the  grand 
Jury,  and  prove  by  eadi  monber  thereof 
sodi  Act  so  alleged.  If  the  rale  is  suscep- 
tible of  tihlB  construction,  it  Is  concededly 
too  broad.  Tbe  true  rule  is:  Where  tiie  name 
of  the  owner  of  an  allseed  stolen  animal  is 
alleged  in  the  Indlctmait  to  be  unkjiown.  It 
is  not  Incumbent  upon  ttie  state  to  prove  In 
the  first  instanoe  affirmatively  that  such  fact 
was  unknown  to  the  grand  Jury;  but  It  must 
show  that  such  name  Is  unknown,  or  ivove 
snCh  a  state  of  facte  m  drcumstances  as  ren- 
der tbe  alleged  unloKnm  fact  uncertain, 
which  event  such  tuet  is  presumed  to  luve 
b««i  unknown  to  the  grand  Jury ;  but  If  tbeie 
Is  evidenoe  tending  to  diow  that  tbe  grand 
Jury  did  know,  or  Oould  by  tbe  vsadae  of 
reasonable  diligmca  have  known  or  aaow* 
talned,  the  name  of  the  true  owner,  or  that 
It  was  n^Uffoit  or  perverse  in  not  alleging 
what  was  at  its  command  to  know,  then  the 
burden  is  upmi  the  state  to  ahow  that  the 
grand  Jury  did  not  loiow  such  allied  un- 
known name.  Garter  v.  State,  172  Tnd.  227, 
87  N.  BL  1081;  section  649,  Bishop's  New 
Criminal  Procedure  (2d  Ed.).  In  Uiis  case 
the  proof  affirmatively  shows  that  the  sheriff 
copied  the  brands  ugon  the  elided  stolen 
calves,  ahd  had  this  information  at  band  at 
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the  time  be  testified  before  the  grand  jury. 
fl&ving  the  brand  of  an  animal,  it  is  an  easy 
matter  in  this  state  to  ascertain  the  name 
of  tiie  owner.  A  resort  to  the  recorded  bnukd 
will  supply  the  Information. 

"If  the  name  might  be  known  to  the  srand 
jury,  yet  they  will  not  learn  it,  their  willful 
ignorance,  thus  proceedioe  from  no  necessity, 
creates  none."  Bishop's  New  Criminal  Proce- 
dure (2d  £d.)  §  640. 

As  the  order  of  reversal,  on  the  grwnds 
stated  in  onr  original  opinion,  must  t>c  set 
aside,  it  Is  necessary  for  us  to  consider  the 
grounds  urged  by  appellant  for  a  reversal. ! 
which  -mte  not  considered  in  oar  former 
opinion,  in  view  of  our  conclusion. 

[5]  It  la  urged  that  appellant  was  not  ar- 
raigned. The  record  In  this  regard  shows 
the  following: 

"Whereupon  the  defendant  enters  her  plea  of 
not  guilty  to  the  charge  contained  in  the  indict- 
ment herein,  heretofore  withdrawn  for  the  pur- 
pose of  filing  demurrer." 

Later,  upon  -  application  made  by  appel- 
lant, supported  by  several  affidavits  of  parties 
who  claimed  to  have  been  present  in  court 
and  to  have  been  cognizant 'of  the  fact  that 
appellant  had  not  been  arraigned,  the  tri- 
al court  of  its  own  motion,  and  on  the  person- 
al recollection  of  the  judge,  amended  the  1 
record  so  as  to  show  a  proper  arraignment 
and  plea.   This  appellant  argues  he  had  no 
right  to  do.  In  view  of  tbe  affidavits  on  file  I 
showing  the  cootrary.  Waiving  this  question, ! 
however,  is  fhe  failure  to  arraign  a  defend-  [ 
ant  fatal,  where  he  is  present  in  court  in  per- 1 
son  and  by  counsel,  partlcifi^tes  in  the  trial  | 
of  the  cause,  goes  on  the  witness  stand,  amlj 
proceeds,  without  obJectl<m,  as  though  he  bad  I 
been  arraigned? 

Counsel  for  appellant  relies  upon  the  cases 
of  Territory  v.  Gonzales,  13  N.  M.  97,  79 
Pac.  705,  and  United  States  v.  Aurandt,  15 
N.  M.  292,  107  Pac.  1064,  27  L.  R.  A.  (N.  S.) 
1181,  which  concededly  lay  down  the  rule 
that  arraignment  and  plea  are  indispensable 
to  a  vaUd  verdict  and  judgment  of  convic- 
tion. These  cases,  however,  were  decided 
while  New  Mexico  was  a  territory,  and  Its 
courts  were  required  to  conform  to  the  views 
of  the  Supreme  Court  of  the  United  States. 
In  these  cases  the  territorial  court  followed 
the  rule  announced  by  the  United  States 
Supreme  Court  in  tbe  case  of  Craln  v.  U.  S., 
162  U.  S.  625,  16  Sup.  Ct.  952.  40  L.  Ed.  1097. 
This  case  was  overruled  by  that  court  In  the 
recent  case  of  Garland  v.  State  of  Washing- 
ton, 2ft3  U.  S.  642,  34  Sup.  Ct  456,  68  L.  Ed. 
772.  The  court  said : 

"Technical  objections  of  this  ohnracter  were 
undoubtedly  given  much  more  weight  formerly 
than  they  are  now.  Such  rulincs  originnted  in 
that  period  of  KnElish  history  when  the  accused 
was  entitled  to  few  rights  in  the  presentation 
of  his  defense,  when  be  could  not  be  represented 
by  counsel,  nor  heard  upon  his  ofvn  oath,  and 
when  the  punishment  of  offenses,  even  of  a  triv- 
inl  character,  was  of  a  severe  and  often  of  a 
shocking  nature.  Under  that  system  the  courts 
were  disposed  to  require  that  the  technical  forms 
and  methods  of  proceduiw  should  be  fully  com- 
plied with.  Bat  with  improved  methods  of  pro- 


cedure and  greater  privileges  to  tbe  accused,  any 
reason  for  such  strict  adherence  to  the  mere 
formalities  of  trial  would  seem  to  have  passed 
away,  and  we  think  that  the  better  opinion, 
when  applied  to  a  situation  such  as  now  con- 
fronts us.  was  expressed  in  the  dissenting  opin- 
ion of  Mr.  Justice  Fe^ham,  speaking  for  the 
minority  of  the  court  in  the  Craia  Case,  when 
he  said :  'Here  the  defendant  could  not  have  been 
injured  by  an  inadvertence  of  that  nature.  He 
ought  to  be  held  to  have  waived  that  which  un- 
der the  circumstances  would  have  been  a  wholly 
unimportant  formality.  A  waiver  oi^ht  to  be 
conclusively  implied  where  the  parties  had  pro- 
ceeded as  if  the  defendant  had  been  duly  ar- 
raigned, and  a  formal  plea  of  not  guilty  bad 
been  interposed,  and  where  there  was  no  objec- 
tion made  on  account  of  its  absence  until,  as  in 
this  case,  the  record  was  brought  to  this  court 
for  review.  It  would  be  inconsistent  with  the 
due  adininistration  .of  justice  to  permit  a  de- 
fendant under  such  circumstances  to  lie  by, 
say  nothing  as  to  such  an  objection,  and  then 
for  the  first  time  urge  it  in  this  court.'  Hold- 
ing this  view,  notwithstanding  our  reluctance  to 
overrule  former  decisions  of  this  court,  we  now 
are  constrained  to  bold  that  the  technical  en- 
forcement of  formal  rights  in  criminal  procedure 
sustained  in  the  Grain  Case  is  no  longer  re- 
quired in  the  prosecution  of  offenses  under  pres- 
ent systems  <n  law,  and  so  far  as  that  case  ii 
not  in  accord  with  tbe  views  herein  expressed 
it  is  necessarily  overruled." 

Many  of  the  state  courts  have  departed 
from  the  old  practice,  which  hdd  that  ar- 
raignment and  plea  were  indispensable  to  a 
valid  verdict  and  judgment  of  conviction. 
The  ca'Bea  will  be  found  collected  In  a  case 
nole  to  State  v.  Walton,  13  Ll  R.  A.  (N.  S.) 
811,  an  examination  of  which  will  show  that 
Arkansas,  Iowa,  New  Tork,  Georgia,  Nebras- 
ka, Washington,  and  Montana  no  longer  ad- 
here to  the  old  practice.  We  believe  that  the 
correct  rule  was  announced  hy  tbe  Supreme 
Court  of  the  United  States  in  the  Garland 
Case,  and  hold  that  appellant  cannot  raise, 
in  this  court,  the  question  that  she  was  not 
arraigned,  where  she  proceeded  with  tb« 
trial  as  If  she  had  been  duly  arraigned,  and 
failed  to  object  or  In  any  manner  call  to 
the  attention  of  the  trial  court  the  fact  that 
she  bad  not  been  arraigned. 

[6]  It  is  next  urged  that  the  trial  court 
erred  in  giving  certain  Instructions  to  tbe 
jury  of  Its  own  motion.  No  exception  was 
taken  by  appellant,  however,  to  any  of  the 
luBtructious ;  hence  they  are  not  reviewable 
here.  State  v.  Lucero,  17  N.  M.  484,  131  Pac 
491 ;  U.  S.  V.  Cook,  15  N.  M.  124,  103  Pac. 
305. 

[7]  The  calves  In  question  were  found  in- 
closed In  a  small  alfalfa  pasture  near  ap- 
pellant's residence.  This  pasture  was  sur- 
rounded by  a  post  and  wire  fence ;  the  wires 
being  either  five  or  seven  In  number,  the 
bottom  wire  being  eight  or  twelve  inches 
from  the  ground,  and  the  second  wire  the 
same  distaii(_-c  from  the  first,  while  the  re- 
maining wires  vteie  E-omewhat  further  apart. 
On  the  trial,  counsel  for  appellant  propound- 
ed to  one  of  her  witnesses  the  following 
questions : 

"Q.  State  whether  Mrs.  Elasner,  at  or  prior 
to  this  24th  day  of  August.  1909  (which  was  the 
date  of  tb»  aUeged  larceny),  evar.aaid  anytJuDg 
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to  yon  as  to  tliose  eatres  that  would  get  in  that 
pastare." 

"Q.  I  will  ask  yon  now  to  state  whether  or 
not  you  didn't  bare  standing  directions  from 
Mrs.  Klasner  to  turn  the  stock  out  of  that  pas- 
tnre  when  yon  found  the  stock  in  the  pasture— 
whether  or  not  your  orders  from  her,  while  you 
were  in  her  employ  ap  to  the  24th  day  of  An- 
just.  1009." 

Upon  objection  interposed  by  the  state,  the 
conrt  refused  to  permit  the  witness  to  an- 
swer the  questions,  on  the  ground  that  state- 
ments made  by  appellant  to  the  witness,  dis- 
connected from  the  alleged  crime,  toodlng  to 
show  absence  of  criminal  intent,  would  ron- 
Etltute  self-serving  declarations.  Tbla  action 
of  the  court  counsel  contend  constituted  er- 
ror; but,  aside  from  the  statement  that  ttie 
amiwera  sought  to  be  elicited  had  a  direct 
L«arlng  on  the  question  of  intent,  no  argu- 
ment is  advanced  in  support  of  the  admissi- 
bility of  the  evidence.  Appellant  could  testi- 
fy as  to  her  intent,  and  we  can  see  no  reason 
why  she  should  have  been  permitted  to  prove 
statements  made  by  her,  before  the  oommls- 
aion  of  tlie  aUcged  crime.  In  no  way  a  part  of 
the  res  gestae,  for  the  purpose  of  establishing 
a  fact  to  which  ahe  could  testify.  It  Is  a  fa- 
miliar and  well-cstiriilislied  rule  that  deda- 
ntionfl  made  by  a  ddiendant  in  his  own 
favor,  unless  a  part  of  the  res  gestfe,  or  of  a 
confession  offered  by  the  prosecntton,  are 
not  admlssihle  for  the  defense.  Wharton's 
Crtmlnal  Evidence  aotb  Ed.) }  690.  If,  while 
the  calTCs  in  question  In  this  case  bad. been 
conflned  In  the  appellant's  pasture.  Bhe  had 
requested  the  witness  to  tarn  them  out.  such 
statement  would  have  been  admissible  as  a 
part  of  the  res  gestte.  The  witness  bad  been 
In  the  appellant's  employ  for  four  or  five 
years,  and,  so  far  as  the  question  disclosed, 
the  orders  referred  to  might  have  been  given 
at  any  time  duMng  that  period.  While  some 
auChority  can  be  found  In  support  of  the 
admissibility  of  such  evidence  (Wtgmore  on 
Evidence,  S  1732),  the  great  weight  of  author- 
ity and  reason  is  agufnst  the  rule.  To  hold 
such  evidence  competent  would  permit  de- 
signing criminals  to  manufacture  a  defense, 
In  advance  of  the  commission  of  a  crime,  by 
which  they  wotild  be  able  to  prfive  absence 
of  criminal  intent,  by  statements  made  to 
others  of  their  pnrpose  or  object  in  doing 
the  contemplated  net,  and  by  such  state- 
ments, not  made  under  onth,  and  upon  which 
the  searchlight  of  a  croa^-examination  would 
not  be  availnl)lc,  mislead  the  jury  and  es- 
cape Just  punishment  Defendants  are  per- 
mitted to  testify,  on  the  witness  stand,  as  to 
their  motive  or  Intent,  and  no  reason  exists 
for  permitting  third  parties  to  testify  to 
declarations  of  Intent  made  by  a  defendant, 
not  against  Interest,  and  which  form  no 
part  of  the  res  gestae,  or  of  a  confession  giv- 
en in  evidence  by  the  state. 

In  the  case  of  State  v.  Dean,  72  S.  C.  74, 
51  8.  E.  524,  a  defendant,  charged  with  mur- 
der, sought  to  prove  certain  statements  which 
be  bad  made  some  hours  before  the  murder, 


as  to  his  purpose  in  going  to  a  certain  place, 
for  the  purpose  of  showing  absence  of  evil 
intent   The  court  said: 

"In  the  esse  of  State  v.  Adams,  68  S.  G.  421. 
47  S.  £).  676,  it  is  said:  'The  rule  ts  that  a 
defendant  cannot  introduce  in  his  defense  bit 
own  statements  made  to  others.'  The  rule  is 
thus  stated  In  9  Enc.  of  Law  (Ist  Ed.)  682: 
'Declarations  and  statements  made  by  defeaftd- 
ant  before  the  homicide  regarding  matters  con- 
nected therewith  are  not  admissible  in  bis  de- 
feone,  unless  they  form  a  part  of  the  rea  gest»; 
but  where  they  tend  to  show  motive  for  com- 
mitting the  homicide,  or  malice  in  its  commis- 
sion, Uiey  may  be  proved  by  the  prosecution.' 
The  declarations  were  not  a  part  of  the  res 
gestae." 

In  the  case  of  Commonwealth  v.  Kent.  6 
Mete.  221.  the  Supreme  Court  of  Massachu- 
setts held  tbat  on  the  trial  of  a  party  indicted 
for  knowingly  having  In  his  possession  an 
instrument  adapted  and  designed  for  cotiiiug 
or  making  counterfeit  money,  that  It  was 
not  competent  for  him  to  give  In  evidence  his 
declarations  to  on  artiScer,  at  the  time  he 
employed  him  to  make  such  lustrumeut,  as  to 
the  purpose  for  which  he  wished  it  to  be 
made.  See,  also.  Blrdsong  v.  State.  47  Ala. 
68;  State  v.  Van  Zant,  71  Uo.  541;  New^ 
comb  V.  State,  37  Hlsa.  883;  People  t.  Wy^ 
man,  IS  Cal.  70. 

For  the  reasons  stated,  the  court  commit- 
ted no  error  in  excluding  the  offered  evidence. 

[I]  The  next  assignment  of  error  gu^tioDS 
the  action  of  the  court  in  sustaining  the  ob- 
jection- of  the  state  to  the  following  questions, 
propounded  to  a  witness  for  defendant 

"Q.  Now,  I  will  ask  you  this  question:  '  Take 
a  calf  from  five  to  seven  months  old;  state 
whether  a  calf  of  that  age  is  capable  of  going 
thioi^h  a  wire  fence,  wherje  the  strands  of  wire 
range  from  ei^t  to  twelve  inches  apart?  Say 
the  bottom  wire  from  the  ground  ranges  from 
eight  to  twelve  inches,  and  the  next  wire  ranges 
from  eight  to  twelve  Inches." 

This  question  was  followed  by: 

"State  whether  a  calf  of  the  description  men"- 
tloned  conld  go  through  wires  of  that  kind, 
from  the  experience  which  ;rou  Jtave  had  as  a 
stockman  covering  the  period  you  have  men- 
tioned." 

This  witness  bad  qualified  as  an  expert, 
and  appellant  sought  to  show  that  calves, 
sneh  as  thtwe  In  queettra,  conld  have  gwie 
through  the  fence  wblcb  surrounded  the  pas- 
ture In  which  the  calves  were  found.  The 
trouble  vrith  the  questions,  however,  is  that 
the  fence  surrounding  the.  pasture  was  not 
described  to  the  witness.  This  fence  was 
shown  by  all  the  witnesses,  to  have  had,  at 
the  tlnw  In  question,  from  five  to  Beveu 
strands  of  wire,  while  the  question  stated 
called  tat  the  opinion  of  tike  witness  as  to 
whether  calves  conld  go  throng  a  fence  of 
two  wires,  which  might  have  beoi  but  16 
Inches  high. 

"Hypothetical  qnestions  most  he  based  upon 
facta  as  to  which  there  ts  sacb  evidence  that  a 
jury  might  reasonably  find  that  they  are  cstah- 
Hshcd."    17  Cyc.  247. 

[9]  Lastiy,  it  Is  claimed  that  the  court  err- 
ed in  not  granting  a  new  trial  on  the  ground 
of  newly  discovered  evidoioft  This  ground 
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of  the  motion  la  supported  by  the  affidavit 
of  aiu>ellaiit  alone,  In  whlcli  Ahe  statea  tliat 
Pablo  Verlal  and  Jlesto  Oiaves  were  refialr> 
Ing  a  fence  <m  hex  lands  tlie  latter  part  ot 
AugOBt.  1909,  and  that  tbey  aaw  calves  going 
throngb  the  fenoa  In  qnestlbn;  that  such 
witnesses  resided  at  Ficacho,  in  said  Lincoln 
county;  and  that  Bhe  used  due  diligence  In 
finding  all  the  fiacts  serrlceable  to  her  In  her 
def«is&  Waiving  the  qnestlon  ot  diligence 
shown,  this  gronnd  of  the  motion  tar  a  new 
trial  was  properly  overroled  by  the  trial 
court,  because  of  appellant's  tellore  to  sop- 
port  her  application  by  the  affidavits  of  the 
witnesses  as  to  what  they  would  testify  to, 
or  to  oBee  any  excuse  whatever  for  ttte  ab- 
sence of  sndi  affidavits.  It  la  a  familiar  and 
well-established  rule  that: 

"In  addition  to  the  affidavit  of  the  applicant, 
the  newly  discovered  evidence  must  be  establish- 
ed by  the  affidavits  of  the  new  witnesses,  set- 
ting forth  the  facta  to  which  they  wUl  testify, 
or' a  satistectory  excuse  must  be  given  for  not 
obtaining  such  affidavits.**  14  Ent?.  PL  A  Pr. 
825;  Territory  r.  Gli^ool  et  al.,  11  N.  U.  668. 
71  Pac.  463. 

Finding  no  available  error  In  the  record, 
the  judgment  of  the  lower  court  will  be  af- 
firmed; and  It  Is  BO  ordered. 

HANNA  and  PABKBB,  J7.,  caaaox.  . 


COBT-HAMBS  MERCANTILD  CO.  T.  HAN- 
IX>N.    (No.  8112.) 
(Supreme  Court  of  Colorado.   Jan.  4, 191S.) 
JosncES  or  tot  Peace  (8  72*)  — Vbitub— 

NOTES—PUCE  OT  PaTIIEHT, 

Wliere  a  note  was  payable  in  a  city  witiiin 
8  particular  justice's  precinct,  such  justice  had 
jurisdiction  of  an  action  thereon  as  provided  by 
Rev.  St.  1008,  i  S71B,  though  defendant  did 
not  reside  there. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  F«ace,  Cent  Dig.  IS  66, 143-146.  236;  Dec. 
Dig.  I  72.*] 

Error  to  Elbert  County  Court;  Frank  S. 

Turner,  Judge. 

Action  by  the  Cort-Hames  Mercantile  Com- 
pany against  R.  J.  Hanlon.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Reversed 
and  remanded,  with  directions. 

B.  O.  Hllllard,  of  Denver,  T.  M.  Jones,  of 
Eaisabeth,  and  J.  R.  AUphin,  of  Denver,  for 
plaintiff  In  error. 

MUSSER,  C.  J.  This  review  relates  to  a 
Judgment  of  the  county  court  dismissing  a 
suit  that  had  been  appealed  from  a  Justice 
of  the  peace.  It  was  diamissed  because  It 
had  not  been  commenced  in  the  precinct 
where  the  defendant  resided.  Only  one  of 
tbe  reasons  urged  in  the  brief  why  the  court 
erred  in  dismls^g  the  suit  need  be  noticed. 

At  the  hearing,  on  the  motion  for  dismissal. 
It  was  made  to  appear,  by  stipulation,  that 
the  suit  was  brought  on  a  promissory  note 
specifically  made  payable  at  Elizabeth,  Colo., 


and  that  Elizabeth  was  in  the  Justice  precinct 
In  which  the  suit  was  commenced. 

The  salt  was  ptoperls  commenoed  In  Uie 
Justice  precinct  where  Uie  note  sued  od  waa 
spedflcaUy  made  payable.   Section  3719,  B.  - 
S.  1908. 

The  Judgment  la  reversed,  and  the  cause 
remanded,  with  dlrectiona  to  proceed  with 
tJie  trial. 

Reversed  and  remanded. 

GABBBRT  and  HILL,  JJ.,  concnr. 


CENTRAL  TRUST  GO.  T.  CULVER. 
(No  802S.) 

(Supreme  Court  of  Colorado.    Jan.  4.  1915J 

1.  Appeai,  and  Ebbob  a  1010*)— FiNDiNoa— 
Review, 

A  finding  supported      testimony  will  not 

be  disturbed  on  appeal. 

[Ed.  Nute. — For  other  cascs,  see  Appeal  and 
Error.  Cent  Dig.  3079-3982,  4024;  Dec 
Dig.  11010.*] 

2.  Appeax.  and  Ebrob  (S  1082*)— QtTEsnoifS 

REVtEWABLE — CbOSS-EbBOBS. 

Court  rule  50  (130  Pac.  ix).  providing  that 
errors  assigned  to  the  Jodgment  of  the  Court  of 
Appeals  shall  be  limited  to  those  raised  by  the 
petition,  which  must  be  filed  and  considered  be- 
fore the  party  seeking  a  review  by  the  Supreme 
Court  will  be  heard,  applies  to  both  parties,  and 
a  plaintiff,  filing  on  defendant's  appeal  to  tbe 
Court  of  Appeals  cross-errors  not  passed  on  by 
the  Court  of  Appeals,  must,  to  raise  them  oo 
defendaift'a  writ  of  error  to  the  Supreme  Court, 
pre&ent  them  by  petition. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  J|  1133-1136.  4270,  4281- 
4284,  4280-4292;  Dec.  Dig.  {  1<}82.*] 

Eta  Banc.   Error  to  Court  of  Appeals. 

Action  by  Conrad  Culver,  prosecuted  aft- 
er his  death  by  Elvira  B.  Culver,  against  the 
Central  Trust  Company.  There  was  a  judg- 
ment of  the  Court  of  Appeals  (28  Colo.  Appi 
317,  129  Pac.  268),  amrmlng  a  Judgment  for 
plaintiff,  and  defendant  brings  oror.  Af- 
firmed. 

Hugh  McLean,  of  Denver,  for  plaintiff  la 
error.  John  A.  Bush,  of  Daiver,  tor  defend- 
ant in  error. 

PER  CURIAM.  Cary  Culver  brought  an 
action  against  plaintiff  In  error  to  restrain 
the  latter  from  diverting  water  from  the 
Little  Thompson  for  the  purpose  of  Irriga- 
tion. The  only  issue  Involved,  so  far  as  nec- 
essary to  consider,  was  whether  the  rights 
awarded  the  priority  under  which  defend- 
ant claimed  had  been  abandoned.  Trial  was 
to  the  court,  and  upon  confilctlng  testimony 
this  issue  wag  determined  In  favor  of  plain- 
tiff. Defendant  appealed  to  the  Supreme 
Court,  where  the  Judgment  was  reversed, 
and  the  cause  remanded  for  a  new  trial  up- 
on the  ground  that  material,  competent  tes- 
timony offered  on  behalf  of  defendant  had 
been  excluded.  Central  Trust  Co.  v.  Culver. 
35  Colo.  93.  83  Pac.  1064.  Prior  to  the  sec- 
ond trial  Culver  died,  and  hla  widow  was  snb- 
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stitnted  as  plaintiff.  A  retrial  of  the  cause 
asain  resulted  In  a  judgment  in  favor  o( 
plalntlfl,  from  wblcA  defendant  appealed  to 
this  court  The  cause  was  transferred  to 
the  Court  of  Appeals,  where  the  Judgment 
was  affirmed.  Central  Trust  Co.  t.  Culver, 
23  Cola  Avp.  317, 129  Pac.  253.  The  defend- 
ant brings  the  case  here  tor  reriew  on  error. 

[1]  So  fftr  as  material,  Oie  Issue  at  the  sec- 
ond trial  was  the  same  as  at  the  first,  name- 
ly, abandonment  which  was  found  in  favor 
of  plaintiff.  The  Court  of  Appeals  refused 
to  disturb  the  finding  of  &ct  on  this  issue, 
because  It  was  based  on  oonfiicting  evidence. 
This  ruling  was  correct,  because  It  appears 
there  is  sufficient  testlmoby  to  support  the 
finding  of  the  trial  court  on  the  subject  of 
abandonment  Counsel  for  defendant  how- 
ever, ui^  that  the  Court  of  A^eals  erred 
In  sustaining  the  trial  court  in  the  reception 
of  teatlmony,  and  In  holding  that  plaintiff 
was  not  eBton>ed  or  precluded  from  main- 
taining the  action.  From  the  facts  narrated 
In  the  opinion  of  the  Court  of  Appeals,  and 
as  dlscUMed  by  the  record,  we  think  the  rul- 
ing of  the  Court  of  Appals  on  these  ques- 
tions was  correct 

The  further  point  is  made  that  the  Court 
of  Appeals  oveiiooked  another  queatton  up- 
on which  defendant  relied  for  reversal  of  ttie 
Judgment  From  the  oplniim  It  appears  that 
the  Court  of  Appeals  did  not  consider  this 
question.  It  was  called  to  the  attention  of 
the  court  by  a  petition  for  rehearing,  but  la 
our  opinion  tiie  proposition  is  not  applicable 
to  tbB  casfe 

[2]  Plaintiff  has  also  filed  cross-errors, 
whldi  were  not  passed  upcm  by  the  Court  of 
Appeals,  although  filed  in  that  court  The 
recOTd  fhila  to  disclose  that  plalntlfl  sought  to 
have  the  questions  thereby  raised  considered 
by  a  petition  for  rdiearlng.  Bole  SO  (130 
Pac.  ix)  provides  that  the  errois  assigned  to 
the  Judgment  (tf  the  Court  of  Api>eal8  shall  be 
limited  to  those  raised  by  such  petition, 
vlildi  lAust  be  filed  and  considered  before 
the  party  sedting  a  xwiew  of  the  Judgment 
by  the  Supreme  Court  will  be  heard.  This 
rule  applies  to  both  plaintiff  and  defendant 
in  error. 

The  JudgmeDt  of  the  Court  of  Aiveala  is 
affirmed. 
Judgment  affirmed. 


UcCAUSLAND  v.  PEOPLB.    (No.  813S0 

(Supreme  Court  of  Colorado.    Dec.  7.  1014. 
Rehearing  Denied  Jan.  0,  1916.) 

1.  Animals  (S  40*) — Offenses— Cbusltt—El- 

WEifTB  or  OlTBNSK— Malice. 

Cruelty  to  aoimals  not  betnjr  a  crime  or 
misdeincanor  at  common  law,  muiice  ia  not  an 
essential  injtrcdipnt  of  that  offense  created  by 
Rev.  St.  1008,  SI  1010. 1023.  not  being  expressly 
made  so  by  the  Htatate. 

fEd.  Note.— For  other  caaeH,  see  Animals, 
Cent  Dig.  ti  101-106 ;  Dec.  Dig.  S  40.*] 


2.  AiraiALS  (}  42*)— CBTJKLTT—ABtTSB— Stat- 
utes—CoNSTBucnoN. 

Eev.  St.  1908,  S  1910,  provideB  that  every 
person  who  overdriTes,  overloads,  drives  when 
overloaded,  overworks,  tortures,  torments,  de- 
prives of  necessary  sustenance,  unnecessarily  or 
cruelly  bears  or  needlessly  mutilates  or  kills 
or  carries  in  or  m  any  vehicles  or  otherwise  in 
a  cmel  or  Inbnman  manner  any  animal,  shall 
on  ciwviction  be  punished.  Held,  that  the 
words  "in  a  cruel  or  inhuman  manner"  relate 
to  the  phrase  immediately  pr(>ceding  them,  con- 
cerning the  carrying  of  animals,  and  do  not 
<juallfy  any  of  the  other  several  preceding  words 
or  phrases  each  of  which  in  ana  of  Itself  Indi- 
cates a  complete  offense,  and  hence  a  complaint, 
charging  that  accused  aid  tortare,  torment,  un- 
necessarily and  cruelly  beat,  and  needieesly  mu- 
tilate a  certain  horw,  etc.,  was  not  defective  for 
failure  to  charge  he  did  lo  In  a  cruel  and  in- 
human manner. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  SS  108-110,  112-114;  Dec.  Dig.  i 
42.*] 

3.  Aniualb  ({  42*)  —  Offenses  —  Cbukltt — 
,  Complaint. 

A  complaint,  charcring  that  defendant  did 
"onnecessarily  and  cruelly  beat  one  roan  gelding 
(horse),"  was  sufficient  without  a  further  al- 
legation of  the  apeciflc  facts  constituting  the  al- 
leged cruelty. 

[Kd.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  SS  108-110.  112-114:  Dec  Dl|.  .t 
42.*] 

4.  Cbiuinal  Law  (S  260*)— Summabt  Pbosb- 
ODTto  N—jTJBisDiCTioN— Appeal. 

Where  a  justice  of  the  peace  had  jarisdic- 
tion  of  a  prosecution  for  crueltv  to  animals,  ob- 
jections that  he  set  the  case  for  hearing  more 
than  10  days  off,  contrary  to  the  statute,  and 
issued  a  warrant  before  the  complaint  was  filed, 
related  to  matters  of  form  only,  and  were  waiv- 
ed by  defendant's  appeal  from  uie  Justice's  judg-  . 
ment  to  the  county  court 

[Ed.  Note.— For  other  eases,  see  Criminal 
Iaw,  Cent  Dig.  |S  S87-600 ;  Dec.  Dig.  f  260.*] 

Error  to  District  Court.  Boutt  Omnty; 
Cbas.  A.  Homing,  Judge.. 

Action  by  the  People  of  the  State  of  Colora- 
do against  William  J.  HcCaudand.  From  a 
Judgment  overruUng  defendant's  motion  to 
dismiss  and  finding  him  guilty  of  cruelty  to 
animals,  be  brings  error.  Affirmed. 

Chas.  T.  Wbltaker  and  Arthur  L.  Weasels, 
both  of  Steamboat  Springs,  for  plaintiff  in 
error,  Fred  Farrar,  Atty.  Gen.,  and  Frank 
C.  West  Asst  Atty.  Oen.,  for  the  People. 

BAILEY,  J.  This  Is  an  action  commenced 
in  a  Justice's  court  in  Routt  county,  against 
William  J.  McCausland,  plaintiff  In  error,  re- 
sulting In  a  Judgment  against  him  iu  the 
county  court  to  which  he  took  an  appeal 
from  an  adverse  Judgment  in  tbe  Justice's 
court.  The  complaint  upon  which  trial  was 
had  charges  that: 

"William  J.  McCausland,  on  the  8th  day  of 
July,  1010,  in  said  county,  did  torture,  torment, 
unnecessarily'  and  cruelly  beat,  and  net-dtessly 
mutilate  one  roan  gelding  (horse)  contrary  to 
the  form  of  the  statute,"  etc. 

Defendant  interposed  a  motion  to  quash  on 
tho  ground  that  the  complaint  or  Information 
does  not  state  fiicts  suflident  to  constitute  an 
offense  or  crime  under  tho  laws  of  the  state 
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of  Colorado,  wblch  was  OTemiled.  TTpon 
trial,  dtfendant's  motion  for  dismissal  for 
want  of  sufficient  evidence  having  been  over- 
raled,  the  conrt,  the  cause  tried  before  It  by 
consent,  found  defendant  guilty  and  Imposed 
a  fine  of  ^10,  and  costs.  He  itrosecutea  this 
writ  of  error. 

The  controlling  question  turns  npost  the  or- 
der oremiling  the  motion  to  quash,  because, 
as  Is  alleged  the  offense  Is  insnffldently 
charged.  The  sections  of  the  statute  for  con> 
sideration  read  in  part  as  follows: 

"Kvery  person  who  ovferdrives,  overloadSji 
drives  when  overloaded,  overworks,  tortaree, 
torments,  deprives  of  necessary  austcDance,  un- 
necessarily or  cruelly  beata^  or  needlessly  mu- 
tilates or  kills,  or  carries  in  or  upon  any  ve- 
hicles, or  otherwise  in  a  cruel  or  inQuman  man- 
ner, any  animal  •  •  *  shall,  upon  convic- 
tion, bfe  punished,  •  •  etc.  Section  1»10, 
R.  S.  Ii508. 

"In  this  act  the  word  'animal'  shall  be  held  to 
include  every  living  dumb  creature;  the  wori]s 
'torture,'  'torment'  and  'cruelty*  shall  be  held  to 
include  every  act,  omisaion  or  neglect  whereby 
unnecessary  or  unjaatifiable  pain  or  suffarlng 
is  caused,  permitted  or  allowed  to  contlnne 
when  there  is  a  reasonable  remedy  or  relleL 
*   •   * "   Sectiou  1928,  R.  S.  190& 

[1]  The  statute  embraces  separate  and 
district  offenses.  The  offense  charged  was 
not  a  crime  or  misdemeanor  at  common  law, 
and  thereto^  malice  Is  not  a  necessary  In- 
gredient, since  not  expressly  made  so  by  stat- 
ute.  1  R.  C.  h.  8S  108,  m 

[2]  It  is  contended  that  as  the  charge  did 
not  contain  the  words  of  the  statute  "In  a 
*  cmei  or  inhuman  manner"  it  was  insuffi- 
cient. These  words  relate  to  the  phrase  im- 
mediately preceding  them,  concerning  the  car- 
rying of  animals.  They  «innot  be  salifl  to 
gnaltfy  any  of  the  other  several  preceding 
words  or  phrases,  for  each  of  tttem-  In  and 
of  itself  alone  indicates  a  complete  offense. 
The  only  constroction  possible,  and  in  ac- 
cord with  the  plain  purpose,  terms  and  mean- 
ing of  the  act,  is  that  these -words  are 
necessary  and  properly  at^ly  to  only  that 
part  of  the  act  above  apedfled,  thus  complet- 
ing the  statement  of  the  offense.  That  por- 
tion of  the  statute  relating  to  the  carrying  of 
animals,  when  properly  understood,  miist  be 
held  to  mean  that  every  person  who  carries 
in  or  upon  any  vehicle,  or  otherwise  carries, 
in  a  cruel  or  inhuman  manner,  any  animal, 
shall  upon  conviction  be  punished,  etc.  This 
is  only  one  of  several  offenses  embraced  In 
the  statute. 

[3]  It  la  further  contended  by  plaintiff  in 
error  that  a  charge  in  the  language  of  the 
statute  does  not  sufficiently  set  out  the  facts 
which  constitute  the  t^ense ;  that  the  words 
of  the  statute  are  so  general  and  broad  as  to 
embrace  cases  which  fall  within  Its  terms, 
irat  not  its  spirit,  and  therefore  it  was  neces- 
sary to  allege  in  the  complaint  spedBc  facts 
to  bring  the  case  within  the  inhibition  of  the 
law.  Among  othcn  things,  the  complaint 
charges  that  the  defendant  did  "unnecessari- 
ly and  cruelly  beat"  one  roan  gelding  (horse). 


This  was  saffldott  State  r.  Watklns,  101 N. 
C.  702,  8  S.  E.  346 ;  State  r.  Allison,  90  N.  O. 
733 ;  Commonwealth  v.  McClellan,  101>  Mass. 
34 :  Commonwealth  v.  Lnfkln,  7  Allen  (Mass.) 
570.  In  Bishop  on  Statutory  Crimes  ^  Ed.) 
$1115,  It  Is  said: 

"Tinder  the  statutory  word  'beat/  as  in  tiie 
expression  'cruelly  beat  any  horse/  it  is  saffi- 
cient  to  say,  in  allegation,  that  the  defendant 
'did  beat'  the  animal,  not  specifying  more 
minutely  the  beating.  For  the  idea  is  simply 
and  this  word  alone  adequately  particular izet 
the  act  and  the  instance." 

In  State  v.  Watklns.  supra,  the  indictment 
charged  that  the  defendant  "did  *  *  *  torture, 
torment  and  act  in  a  <!mel  manner,"  etc.  Tbi 
court  said:  * 

"These  are  words  of  the  statute,  but  Uiey  are 
not  precise  in  their  meaning;  they  designate 
rather  than  define  the  offense  or  suggest  th^ 
acts  that  constitute  it;  tbey  a6  not,  of  them- 
selves. Import  what  is  meant  by  the  statute;  in 
pleading,  they  need  to  be  aided  by  charging 
acts  that  certainly  imply  what  is  meant  by  the 
terms  torture  ana  torment,  and  they  should  be 
so  charged  as  that  the  conrt  can  see  that  the; 
do.  If  the  charge  contained  in  the  proiker  con- 
nection one  or  more  of  the  words  beat,  wound, 
shoot,  kill,  and  the  like,  *  •  «  auca  precise 
and  pertinent  words  would  have  implied  the  of- 
fense forbidden." 

Upon  principle  and  authority  we  conclude 
that  the  offense  was  sufficiently  charged. 

[♦]  Objection  was  made  In  the  county 
cout  to  the  jurisdiction  of  the  Justice's  coart, 
and  also  to  that  of  the  county  court  on  ap- 
peal, because  of  lack  of  jurisdiction  in  the 
Justice's  court.  The  objections  urged  arc 
based  on  the  claim  that  the  Justice  set  the 
case  for  hearing  more  than  ten  days  off,  con- 
trary to  the  statute,  and  Issued  the  warrant 
before  the  complaint  was  Qled.  The  Justice 
undoubtedly  had  Jurisdiction  of  the  subject- 
matter,  and  since  the  objections  under  con- 
sideration go  to  matters  of  form  and  proce- 
dure merely,  they  were  such  as  could  be  and 
were  waived  by  the  defendant  when  he  took 
an  appeal  to  the  county  court,  which  also  had 
jurisdiction  of  the  subject-matter,  and  there 
contested  the  charge  on  its  merits. 

The  evidence  supports  the  judgment,  and  it 
should  be  affirmed. 

Judgment  affirmed. 

HUSSEIR,-  C  J.,  and  WHITE,  X,  ooaeur. 


LIBERTY  BELL  GOLD  IflNING  CO.  v. 
MOOBHEAD  MINING  &  MILLING  CO. 
(No.  7673.) 

(Supreme  C!ourt  of  Colorado.   Jan.  4,  1915.) 

1.  MtrjRS  AND  MlNEBALS  (S  51*)— TbBSPASSXS 

—Damages. 

In  case  of  an  innocent  trespass  in  a  mine, 
where  the  trespasser  sells  the  finished  product 
of  metalliferous  ores,  the  measure  of  damages 
is  the  gross  value  of  the  ores  in  the  mines  be- 
fore removal,  and  the  damages  may  be  ascer-. 
tained  by  dcductinE:  from  the  finished  value  of 
the  ores  the  cost  of  mining,  milling,  etc. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  j!§  13T-141;  Dec  Dig.  I 
51.*] 
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.2.  Mines  ahd  Minbeals  (8  81»)— Tbespass— 
Davages. 

To  case  of  willful  trespass  in  a  mine,  wbere 
ores  are  convetted,  the  meosnre  of  damafffls  is 
the  groBs  proceeds  of  the  ore  without  any  doduc- 
tioQ  for  the  expense  of  mining. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Oent.  Dig.  H  13T-141;  Dee.  Vig.  ft 
51.*] 

3.  MdNES  AtVD  MlNXBALS  (8  Bl*)— RecOVEBT 
FOB  TbBSPASH— VeEDIOTS— GONSTBUCTION. 
Where  the  court  ruled  that  plaintiff  coold 
recover  only  for  treapassea  upon  the  secondary 
veins,  and  defendant's  own  evidence  showed 
that  the  value  of  ore  taken  from  the  main 
was  about  $150,000,  it  cannot  be  assumed  that 
an  award  in  favor  of  plaintiff  of  f46,000,  ap- 
proved by  the  court,  was  based  on  trespasses 
upon  the  main  vein,  where  the  award  was 
about  the  difference  between  the  value  of  the 
ore  admitted  to  have  been  taken  by  defendaot, 
and  the  ore  claimed  to  have  been  taken  by  plain- 
tiff. 

[Ed.  Note^— For  other  cases,  ~8ee  Mines  and 
Minerals.  Cent  Dig.  |S  137-141;  Dec.  Dig.  « 
51.*J 

En  Banc.  Error  to  District  Court,  San 
Miguel  County;  Sprlgg  Shackleford,  Judge. 

Action  by  the  Sloorhead  Mining  &  Milling 
Company  against  the  Liberty  Bell  Gold  Mln- 
'  iDg  Company.    There  was '  a  judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Macbeth  &  May,  of  Denver,  for  plaintiff  in 
error.  H.  M.  Hogg,  of  Cortcz,  and  W.  L. 
Hogg  and  E.  B.  Adams,  botlr  of  Telluride, 
for  defendant  In  error. 

GARRIGUES,  J.  1.  The  Moorhead  Mining 
&  Milling  Company,  plaintiff  below,  defend- 
ant in  error;  owns  the  Franklin  lode  mining 
location  situated  in  Upper  San  Miguel  min- 
ing district;  and  the  Liberty  Bell  Gold  Min- 
ing Company,  defendant  below,  plaintiff  In 
error,  owns  the  Lucky  Boyt  Taiiff,  Overlook, 
-lone,  and  Winner  lode  mining  locations,  all 
Joining  the  Franklin.  A  main  vein,  called 
the  Liberty  Bell  vein,  traverses  the  moun- 
tain, on  the  strike  for  miles,  in  on  easterly 
and  westerly  direction.  Two  secondary  veins 
to  the  main  vein  apex  upon  the  FranlcUn 
called  defendant  the  S.  Hangli^  Wall 
and  the  Winner  veins,  and  by  ptalntiff.  Frank- 
lin No.  1  and  the  Waters  veins.  The  dip  of 
nil  these  veina  Is  southerly,  and  on  the  dip 
they  pass  under  ana  through  the  Franklin 
and  extend  far  beyond  the  plane  of  its  south- 
erly  side  line  and  unite  with  the  main  vela , 
forming  but  one  vein  beyond  the  Junction. 
The  Moorhead  Company  brought  this  action 
at  Telluride  against  the  Liberty  Bell,  to  re- 
cover damages  for  underground  trespass  by 
the  latter  upon  the  Franklin  by  driving  be^ 
neath  its  surface  underground  workings  in- 
to its  territory  and  mining  and  removing  ore 
from  benetfth  the  Franklin  surface,  also  from 
veins  apexing  upon  its  surface  after  they 
pass  on  the  dip  outside  of  and  beyond  the 
southerly  side  line  of  flie  Franklin  extended 
downward  vertically,  and  to  enjoin  further 


trespassing.  The  controversy  turned  upoij 
whether  the  veins  apexed  upon  Franklin  or 
Liberty  Bell  territory.  In  the  early,  stages  of 
the  litigation  each  party  claimed  the  apexes 
of  all  tliese  veins  upon  Its  territory,  and  es- 
tralateral  rights;  that  is,  the  right  to  follow 
the  veins  on  the  dip  under  and  through  the 
Franklin  surface  and  beyond  Its  vertical 
southerly  side  line.  Since  the  finding  of  the 
lower  court,  they  abandon  this  position.  Tlie 
court  found  the  main  vein  apexed  upon  Lib- 
erty Bell  territory,  and  the  result  or  effect  of 
the  decree  was  to  award  this  vein  to  defend- 
ant with  extralateral  rights.  It  found  the 
secondary  veins  apexed  on  the  Franklin  and 
awarded  plaintiff  these  veins  with  extralftt- 
eral  rights  down  to  the  Junction  or  union 
with  the  main  vein.  It  refused  to  grant  an 
injunction  against  the  Liberty  Bell  from 
working  the  main  vein  under,  through,  and 
beyond  the  Franklin,  but  granted  an  injunc- 
tion restraining  defendant  from  working  the 
two  minor  veins  from  their  apexes  down  to 
their  Junction  with  the  main  vein.  With  the 
injunctive  decree,  both  parties  express  them- 
selves here  as  content.  Defendant  admits 
the  decree  allows  It  to  work  all  the  ground 
to  which  It  Is  entitled,  viz.,  all  the  raalu  vein 
and  extralateral  rights  thereon;  that  plain- 
tiff owns  the  secondary  veins  on  which  de- 
fendant trespassed  and  mined,  removed,  and 
milled  ores  therefrom  and  sold  the  finished 
product,  all  the  proceeds  of  which  it  appro- 
priated to  its  own  use.  It  takes  no  Issue  with 
the  decree  enjoining  defendant  from  further 
trespassing  upon  these  secondary  veins,  and 
plaintiff  abandons  its  original  claim  of  owner- 
ship to  the  main  vein.  These  concessions  and 
admissions  In  the  briefs  and  oral  argument 
render  it  unnecessary  to  consider  but  two 
assignments  of  error:  First,  did  the  court  re- 
fuse ■  to  properly  Instruct  the  Jury  upon  the 
measure  of  damages  for  willful  trespass? 
Second,  the  court  erred  In  falling  to  confine 
and  restrict  the  Jury,  In  awarding  damages, 
to  the  two  secondary  veins;  but  permitted 
them  to  roam  over  the  whole  case  unrestrict- 
ed, and  the  jury  may  have  based  some  dam- 
ages upon  ore  removed  from  the  main  vein. 

2.  Defendant  admits  plaintiff  owned  the 
secondary  veins  upon  which  It  trespassed  for 
over  three  years  and  removed  large  bodies  of 
ore  which  it  milled  and  sold  the  finished 
product  and  applied  all  the  proceeds  to  its 
own  use.  The  only  excuse  it  now  offers  for 
the  trespass  Is  that  a  great  portion  of  the 
ore  was  taken  innocently  with  an  honest  mis- 
take of  plalntlCTa  ri^t  thereto;  that  the 
apexes  of  the  veins  were  burled  under  a 
deep  wash,  and  tbelt  location  could  only  be 
calculated;  that,  In  its  deep  mining  beneath 
the  surface,  defendant  made  a  mistake  In  cal- 
culating the  location  of  the  tops  of  the  veins, 
which,  as  soon  as  It  ascertained,  It  ceased 
mining  thereon  except  that,  In  cleaning  up, 
about  300  tons  of  ore  was  removed  from  the 
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Winner  vein  after  tbe  mistake  waa  discov- 
ered. 

[1]  8.  In  case  of  Innocent  trespass  min- 
ing and  milling  metalliferous  ores,  where  the 
trespasser  sells  the  finished  product  and  ap- 
plies the  proceeds  to  his  own  nse,  the  owner 
should  be  reimbursed  for'hls  actual  loss,  and 
his  damages  are  compensatory  only.  The 
measure  of  damages  is  the  gross  value  of  the 
ore  in  place  before  It  was  disturbed,  not  the 
net  product  or  gross  proceeds.  The  damages 
may  be  ascertained  by  deducting,  from  the 
enhanced  value  or  gross  proceeds,  the  cost  of 
maldng  the  product  at  the  time  of  conversion. 
It  was  agreed  on  flie  trial  in  this  case,  where 
the  trespass  was  innocentt  the  deduction 
should  be  $4.64  per  ton. 

[2]  4.  The  court,  in  effect,  told  the  Jury 
In  willful  trespass  the  measuro  of  damages 
was  the  enhanced  valae  oi  gross  proceeds 
realized  from  the  ore  at  the  time  of  the  con- 
version with  no  deducUons— that  is,  the  own- 
er could  recover  the  full  amount  realized  by 
defendant  tcom  the  ore  at  the  time  of  con- 
version without  deductions  for  any  cost  in 
making  the  finished  product  from  the  raw 
material — that,  in  willful  trespass  of  this 
kind,  the  defendant  ^ould  be  at  the  expense 
of  mining  and  milling  the  ore  for  the  bene- 
fit of  the  owner.  This  Is  complained  of  as 
error.  Defendant  admits,  in  willfull  trespass, 
it  was  entitled  to  no  deductions  for  the  cost 
of  mining  and  bringing  the  ore  to  the  mouth 
of  the  mine,  but  claims  It  was  entitled  to 
deductions  thereafter  for  milling  and  trans- 
portation charges;  In  other  words,  that  the 
conversion  took  place  at  the  mouth  of  the 
mine,  and  not  at  the  time  It  applied  the  gross 
proceeds  or  finished  product  to  Its  own  use. 
This  contention  has  lately  been  decided  ad- 
versely to  defendant  by  the  United  States 
Circuit  Court  of  Appeals.  Liberty  Bell  Co. 
V.  Smuggler  Co.,  203  Fed.  795, 122  C.  C.  A.  113. 
Defendant's  contention  is  based  upon  cases 
of  trespass  upon  coal  veins,  where  the  con- 
version usually  takes  place  at  the  collar  of 
the  shaft,  and  hence  are  not  applicable  here. 
In  case  of  willful  trespass  upon  metallifer- 
ous veins,  where  the  trespasser  has  mined, 
milled,  and  sold  a  finished  or  enhanced  prod- 
uct, the  conversion  takes  place  when  he  ap- 
plies the  proceeds  to'  his  own  use,  and  the 
measure  of  damages  Is  the  enhanced  value  or 
gross  proceeds  realized  from  the  ore  without 
deductions  on  account  of  any  value  the  tres- 
passer may  have  bestowed  upon  the  ore  by 
his  labor. 

[3]  5.  The  Jury  retumed  a  general  verdict 
for  $40,072.50.  No  special  finding  waa  made 
or  requested.  Complaint  is  now  made  that 
the  jury  may  have  based  some  of  its  dam- 
ages on  ore  taken  from  the  main  vein,  which 
the  court  found  belonged  to  defendant 
Plaintiff's  evidence  of  ore  taken  from  the  S. 
Hanging  Wall  vein  was  5,445  tons  of  the 
value  of  $74,324.25;  from  the  Winner  vein. 


12,220  tons  of  the  value  of  $83,707— making 
a  total  tonnage  from  these  two  veins  of  17,- 
665  tons,  and  a  total  value  of  $158,029.  Al- 
lowing from  this  the  agreed  deduction  of 
$4.64  per  ton,  it  leaves  as  the  net  valne  of 
the  finished  product,  according  to  plalntlfTs 
minimum  values,  $76,165.65.  Defendanl's 
testimony  showed  an  admitted  trespass  on 
the  two  veins  of  2,^2  tons  of  the  value  of 
$15,996,  and  the  average  between  plalntlfTs 
minimum  and  defendant's  maximum  values 
gives  $46,035.80,  or  within  $35  of  the  ver- 
dict. PlalntiCf  claimed  In  Its  complaint  a 
tonnage  In  excess  of  100,000  tons  and  a  dam- 
age of  over  $500,000;  and,  if  the  Jury  had 
based  its  verdict  on  the  main  vein,  it  would 
seem  they  must  have  found  much  larger 
damages  than  they  did.  From  defendant's 
own  testimony,  had  they  allowed  damages  on 
the  main  vein,  the  verdict  would  have  been 
$138,727.36.  The  court  found  the  trespass 
was  on  the  secondary  veind  owned  by  plain- 
tiff, and  not  on  the  main  vein  owned  by  de- 
fendant; it  instructed  the  Jury  that  each 
party  to  the  action  was  entitled  to  all  the 
veins,  throughout  their  entire  depth,  the  top- 
or  apex  of  which  lay  inside  the  surface  lines 
of  the  location  extended  downward  vertical- 
ly, although  such  veins  so  far  departed  from 
a  perpendlctriar  In  their  downward  course  as 
to  extend  outside  the  vertical  sideline  of  the 
claim.  It  adiopted  the  finding  of  the  Jury 
and  entered  Judgment  on  the  verdict  which 
it  refused  to  set  aside,  showing  that  the  court 
and  Jury  were  In  accord  as  to  the  damage 
and  the  court  considered  that  the  Jury  limited 
the  damages  to  the  same  veins  upon  which 
it  granted  the  Injunction. 

We  are  of  the  opinl<m  plaintiff  recovered 
damages  for  trespass  and  conversion  upon 
the  secondary  veins  only.  Judgment  af- 
firmed. 

Afllrmed. 


DENVER  &  R.  G.  R.  CO.  t.  DOTLR 
(No.  7814.) 

(Supreme  Court  of  Colorado.   Jan.  4,  1016.) 

1.  Cabbiebs  (S  395*)— Cabbiaqb  Of  Fassxit- 
QEES— Baogaqb— Duty  or  Cabbisb. 

The  fare  of  a  pBssenger  include  transpor- 
tation for  ba^fsnge,  but  orJioarily  the  baxga^e 
must  be  transported  by  the  same  train  as  the 
owner  and  called  for  within  a  reasiKiaUe  time 
after  arrival, 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  jS§  1505-1518;  DecTDIg.  {  395.*] 

2.  Cabbiebs  (S  397^*)— Cabbiaqe  of  Pas- 
bengebb—Baqgaoe— Liability  of  Cabbies. 

While  a  railroad  company  has  charge  of  a 
passenger's  baggage  as  a  common  carrier,  it  is 
an  insurer  of  the  property. 

[Ed.  Note.— For  otber  cases,  see  Canierg, 
Cent  Dig.  §§  1519-1528;  Dec  Dig.  |  397%.»J 

3.  Cabbiebs  (S  404*)— Carbiaqe  of  Passex- 
qebs—Baooaok— Cabbies  ab  Wabehoitbb- 

MAN. 

Where  a  passenger  fails  to  remove  baggaice 
from  a  railroad  Btatioo  within  a  reasonable  time 
after  its  arrival,  the  liability  of  the  carrier 
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chaagcs  from  that  of  Insnrer  to  tbat  of  were- 
honsemaiu 

[Ed.  Note.— For  other  eases,  see  Garrters, 
Cent  Die  H  DecTDfg.  |  404.*] 

4.  CAnoBBB  (I  404*)— Gabbugb  of  Pabsen- 
OEBs— Baqo AO "Reasonable  Tiub." 
The  "reasonable  time"  within  which  bag- 
gage most  be  removed  is  a  time  within  reaaon 
after  the  aRival  of  the  baEMCi  not  the  pas- 
senxer. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  U  153&-1643;  Dec.  Dig.  8  404.' 

For  other  definitioDS,  see  Wortlg  and  Phrases, 
First  and  Second  Series,  Reasonable  Time.] 

B.  Carhiebs  (i  408*)— Cabriaob  of  Passen- 
OKBS— BAGQAa*— QuEsmo^ra  fob  Coubt. 
Where  the  tacts  are  undisputed,  it  is  a 
gnestion  of  law  for  the  court  what  constitutes 
a  reasonable  time  £br  tiie  removal  of  a  passen- 
ger's baggage. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  Sf  1557-15T1;  Dec  Dig.  |  408.*) 

6.  CABBIERfl  (I  404*)— CABBIAOE  OF  PABSBn- 
0EB8— BaOOAOS— LlABILITT  AS  WABEH0U6E- 
ICAN. 

Where  baggage  arrived  at  its  destination 
shortly  after  noon  and  was  not  called  for  that 
izy  or  the  next,  and  was  stolen  from  the  sta- 
tion the  second  night,  the  court  should  have  in- 
structed the  jury  as  a  matter  of  law  that  it  was 
not  called  for  witliin  a  reasonable  time,  nnd 
tbat  the  carrier  was  liable  only  as  warehouse- 
man. 

[Kd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  168&-1648;  Dec.  Dig.  |  404  •] 

7.  Cabkiebs  (I  404*)— Gabbiaob  or  Tasbks- 
GERs  —  Baggage  —  Liability  as  Wabe- 

HOUBEMAN. 

The  fact  that  a  passenger's  failure  to  call 
for  her  baggage  was  due  to  her  inability  to  se- 
cnre  sleeper  accommodations  on  the  same  train 
or  on  tiie  one  the  following  day  does  not  make 
the  carrier  liable  as  insurer  of  the  baggaKe, 
where  the  passenger  gave  no  notice  to  the  bag- 
gagemaster  that  ue  web  not  going  <m  the  train 
for  which  her  baggage  wbb  cheeked. 

[Ed.  Note.— For  oQter  cases,  see  Carriers, 
Cent,  Dig.  H  1S3&-1543;  Dec  Dig.  I  404.*! 

Error  to  Meea  County  Cioart;  Walter  S. 
SnlllTaD,  Judge. 

Action  by  Mary  U.  Doyle  against  the  Den- 
Ter  ft  Bio  Grands  Railroad  Company.  Judg- 
ment for  the  plalntUt,  and  defendant  brings 
error.  Reversed  and  remanded,  with  direc- 
tions to  dlsralBS  the  action. 

E,  N.  Clark  and  R.  G.  Lucas,  both  of  Den- 
ver, for  plalntiET  In  error.  Henry  R.  Rhone, 
of  Grand  Junction,  and  J.  H.  Burkbardt,  of 
Dmver,  for  defendant  In  error. 

GAKRIGCES,  J.  This  action  for  damages 
Is  on  account  of  the  failure  of  the  railroad 
company  to  produce  and  deliver  a  suit  case 
when  it  was  called  for,  which  It  as  a  com- 
mon carrier  liad  reoeived  as  basgage  for 
transportation. 

1.  Tbe  facts  are  admitted,  and  there  Is  no 
conflict  in  the  testimony.  Maty  M.  Doyle 
came  to  Denver  August  9,  1011,  from  her 
home  at  Clifton,  Colo.,  where  she  had  pur- 
cliaBed  a  round-trip  ticket  over  the  Denver  & 
Rio  Grande  Railroad.  She  started  to  return 
on  tbe  evening  of  the  14tb  and  upon  arriving 
at  tbe  Union  Depot  first  checked  her  suit 


case  to  Clifton,  and  then  went  to  the  Pull- 
man office  to  secure  a  sleeper  berth,  whlcb 
she  was  unable  to  do,  for  the  reason  that 
tbey  were  all  sold.  Feeling  Uiat  she  was  phys- 
ically unable  to  travel  at  night  without  Pull- 
man accommodations,  she  remained  in  Den- 
ver without  informing  tbe  company  that  she 
did  not  intend  to  travel  on  tbe  same  train 
with  her  baggage,  and  the  next  morning,  the 
15tb,  went  to  Colorado  Springs,  where  she 
endeavored  to  secure  a  berth  on  the  night 
train,  and  was  ngalu  Informed  that  they  were 
all  sold.  She  remained  at  Colorado  Springs 
ontll  the  morning  of  the  16th,  secured  a 
sleeper,  and  left  that  night,  arriving  at  Clif- 
ton on  the  afternoon  of  the  17th,  where  she 
called  for  her  ba^age,  which  the  company 
failed  to  deliver,  and  later  she  was  Informed 
by  the  agent  that  the  depot  had  been  burglar- 
ized the  night  before  and  her  suit  case  stolen. 
In  the  court  below,  plaintiff  tried  the  case  up- 
on the  theoiry  that  under  these  facta  the  com- 
pany was  accountable  as  a  common  carrier 
and  insurer  of  the  baggage,  without  proof  of 
negligence,  and  rested  without  attempting  to 
prove  negligence.  Defendant  then  Interposed 
a  motion  for  a  nonsuit  upon  the  ground  that 
It  was  not  liable  as  an  Insurer  or  cotnmon 
carrier;  that  It  was  only  accountable' to  tbe 
plalntlfT  as  a  bailee  or  warehouseman,  and, 
no  negligence  havmg  been  shown,  plaintlfit 
could  not  recover.  This  motion  waa  over- 
ruled. Defendant  then  introduced  Its  evi- 
dence, from  which  It  appeared  that  Clifton 
was  a  small  day  station,  tbe  agent  remaining 
on  duty  from  8  a.  m.  to  8  p.  m.  r  that  tbe 
suit  case  In  question  arrived  on  the  afternoon 
of  the  loth,  and,  being  unclaimed,  it  was 
stored  In  the  baggageroom  used  for  that  pur-* 
pose;  that  on  the  night  of  the  16th  the  de- 
pot was  burglarlsEed  and  the  suit  case,  with 
other  property,  stolen;  that  tbe  depot  was 
a  substantial  building  with  doors  and  win- 
dows equipped  with  ordinary  locks  and  fas- 
tenings; that  when  tbe  agent  left  at  8 
o'clock  on  the  night  of  the  16th,  tbe  doors  and 
windows  were  securely  locked  and  fastened ; 
that  the  next  morning  It  was  discovered  that 
an  entrance  had  been  forced  through  a  win- 
dow and  the  building  burglarized. 

The  court,  in  Its  instructions,  after  stating 
the  issues,  told  the  Jury  that  they  should  de- 
termine from  the  evidence  and  circumstances 
whether  plalntitf  called  for  her  baggage  with- 
in a  reasonable  time  after  It  arrived  at  Clif- 
ton ;  that  what  constituted  a  reasonable 
time  for  her  to  remove  it  after  it  arrived 
was  a  question  of  fact  which  should  be  deter- 
mined by  the  Jury,  and  In  that  connection 
that  they  might  consider  whether  her  failure 
to  demand  her  baggage  sooner  was  because 
of  tbe  inability  or  failure  of  the  company  to 
furnish  her  proper  and  suitable  accommoda- 
tions for  travel,  considering  ber  state  of 
health  at  the  time ;  that  the  liability  of  the 
company  terminated  as  a  common  carrier 
after  her  baggage  arrived  at  Clifton  and  a 
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reajsonable  time  had  elapsed  to  remove  it; 
that  if  she  failed  to  remove  her  suit  case  aft- 
er a  reasonable  time  after  it  arrived,  the 
liability  of  the  company  shifted  or  changed 
from  that  of  a  common  carrier  to  that  of  a 
warehouseman ;  that  as  a  warehouseman, 
the  company  was  only  bound  to  use  that  de- 
gree of  care  and  attention  which  a  man  of 
ordinary  prudence  and  diligence  would  use 
In  reference  to  the  goods,  under  the  circum- 
stances, if  they  were  his  own,  and  If  the  com- 
pany used  such  reasonable  diligence  in  stor- 
ing and  caring  for  the  goods,  it  would  not  be 
liable  in  case  of  loss  by  burglary ;  that  as  a 
warehonseman,  it  was  Its  duty  to  store  the 
baggage  in  a  room  reasonably  safe  and  se- 
cure, used  for  that  purpose;  that  where  a 
railroad  company  places  uncalled-for  baggage 
in  its  storeroom  where  It  Is  its  custom  to 
place  uncalled-for  baggage,  and  such  room 
appears  to  be  reasonably  secure  for  Its  safe- 
keeping, the  railroad  company  will  not  be 
liable  unless  guilty  of  negligence  which 
caused  the  loss,  and  If  they  found  for  plain- 
tiff, the  measure  of  damages  would  be  the 
value,  for  use  by  the  plaintiff,  of  the  prop- 
erty lost,  at  the  time  and  place  of  its  loss, 
together  with  legal  interest  thereon  from  that 
date  all  damages  having  been  waived  except 
those  coming  within  the  above  rule. 

2.  The  undisputed  testimony  shows:  Au- 
gust 14,  1911,  plaintiff  at  the  Denver  Union 
Depot  checked  her  suit  case  to  Clifton,  where 
it  arrived  August  15Ui,  at  1 :45  p.  m. ;  It  was 
uncalled  for  on  its  arrival,  and  the  agent 
placed  it  In  the  baggagcroom  of  the  depot; 
during  the  night  of  August  16th,  the  depot 
was  burglarized,  and  the  suit  case,  with  other 
articles,  stolen;  August  17th  plaintiff  arriv- 
ed at  Clifton  at  1:10  p.  m.,  and  called  for  the 
baggage,  which  the  company  failed  to  de- 
liver, because  it  had  been  stolen:  that  the 
station  was  a  substantial  building,  and  no 
negligence  was  shown  in  caring  for  the  bag- 
gage, which  -occasioned  Its  loss.  Plaintiff 
tried  the  case  upon  the  theory  of  the  com- 
pany's liability  aa  a  commoti  carrier  and  In- 
surer. The  theoty  of  the  defendant  was  that 
its  liability  as  a  common  carrier  terminated 
long  before  ^aiutiff  called  tcx  the  baggage, 
and  had  changed  or  shifted  to  Oiat  of  a 
bailee  or  warehouseman  before  tlie  property 
was  stolen,  and  tbat  it  was  only  liable  as  a 
warehouseman  upon  proof  of  negHgoice 
which  caused  tAe  loss. 

[1]  8.  Plaintlflfs  railroad  fBre  covered 
transportation  for  herself  and  baggage  to 
Clifton,  and  ordinarily  it  Is  presumed  that 
baggage  and  passenger  will  go  by  the  same 
train,  and  that  the  baggage  will  be  called  for 
within  8  reasonable  time  after  the  arrival  at 
its  destination.  Marshall  v.  P.,  O.  ft  B.  B. 
Co.,  126  Mich.  4B,  86  N.  W.  242,  55  U  B.  A. 
660;  Blumenthal  t.  R.  B.  Co.,  79  Me.  550, 11 
AtL  605;  Wilson  v.  O.  T.  By..  66  Me.  60,  96 
Am.  Dec.  435. 

IS]  4.  Wblle  the  company  bad  charge  at 
the  baggsge  aa  a  common  carrierj  it  was  an 


insurer  of  the  property  and  nnut  pay  tor 
its  value  If  It  failed  to  deliver  It  wbUe  beld 
in  this  capacity. 

[3]  It  was  the  duty  of  the  company  to 
have  the  baggage  ready  for  delivery  witliln 
a  reasonable  time  after  it  reached  its  desti- 
nation, and  it  was  the  duty  of  the  idalntlfl  to 
take  it  away  within  a  reasonable  time.  If 
the  baggage  remained  uncalled  for,  it  was  the 
duty  of  the  defendant  to  store  it  In  the  bag- 
gageroom  at  the  station  or  In  some  other 
suitable  place,  and  if  plaintiff  failed  to  take 
it  away  within  a  reasonable  time  after  its 
arrival,  the  liability  of  the  company  as  a 
common  carrier  and  Insurer  changed  or 
shifted  to  that  of  a  bailee  or  warehouseman. 
It  thett  held  the  property  In  storage;  its 
liabill^  as  an  insurer  or  conunon  carrier 
no  longer  existed,  and  in  ease  of  Its  loss, 
plalntifT  cbald  only  recover  against  ttie  com- 
pany, as  a  warehouseman,  upon  piooif  tbat 
Its  negligenee  caused  tiie  loss.  4  Elliott  on 
Ballroads  (2d  Ed.)  {  16B9;  S  Hutchinson  on 
Carriers  <3d  Ed.)  |  1285  et  seq. ;  2  Bedfleld 
on  Railroads,  f  171  ;■  6  Cyc.  672. 

[4,  S]  6.  A  reasonable  time  means  sufficient 
time  within  reason  to  remove  ba^age  after 
it,  not  the  passenger,  arrives.  Wbere  the 
facts  are  not  disputed,  what  constitutes  a 
reasonable  time  fOr  a  passenger  to  remove 
his  baggage  after  arriving  at  Its  destination 
Is  a  question  of  law  which  the  court  must  de- 
termine. D.  &  B.  G.  R.  R.  Co.  V.  Peterson, 
30  Colo.  77-87,  69  Pac.  578,  97  Am.  St.  Rep. 
76;  Chicago  Ry.  Co.,  v.  Boyce,  73  111.  510,  24 
Am.  Rep.  268;  Schnltznieyer  v.  111.  C.  R.  R. 
Co.,  147  III.  App.  101 ;  K  C.  Co.  v.  Patton,  3 
Kan.  App.  338,  45  Pac.  108;  Louisville  Co.. 
V.  Mahan,  8  Bush  (71  Ky.)  184;  Graves  v. 
Fitchburg  Co.,  29  App.  Dlv.  591,  51  N.  T. 
Supp.  636;  Ouimit  v.  Henshaw,  35  Vt  605. 
84  Am.  Dec.  <H6;  Chicago  Co.  v.  Addlzoat, 
17  111.  App.  632;  Galveston  Co.  v.  Smith,  81 
Tex.  479,  17  S.  W.  133;  Kahn  v.  Ry.  Co.. 
115  N.  C.  638,  20  S.  B.  169;  Dltman  Co.  v.  K. 
&  W.  Ry.  Co.,  91  Iowa,  416,  59  N.  W.  257,  51 
Am.  St  Rep.  352. 

[6]  6.  The  court  left  tbe  Jury  to  determine 
from  all  the  admitted  facts  and  circumstanc- 
es whether  plaintiff  called  for  her  ba^age 
within  a  reasonable  time,  and  whether  the 
liability  of  the  company,  bad  shifted  from 
that  of  a  common  carrier  to  that  of  a  ware- 
houseman. This  was. error.  Plaintiff's  bag- 
gage arrived  at  1:45  p.  m.,  on  tbe  ISth,  and 
remained  In  the  bagg^room  until  the  night 
of  the  16tta  without  being  called  for.  and  it 
was  the  duty  of  the  court  to  have  held,  as 
a  matter  of  law,  that  the  baggage  was  not 
demanded  wltbin  a  reaaonabte  time  titter  it 
arrived. 

Plaintiff  oonld  not  recover  against  the 
company  as  a  common  carrier  or  Insurer  of 
tbe  bassftge  as  a  matter  of  law.  She  did  not 
demand  or  take  It  away  wUhln  a  raaaonable 
time  after  It  arrived,  and  she  could  not  re- 
cover  against  the  company  as  a  war^ouse- 
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man.  because  there  was  no  proof  of  ne^- 
genee. 

11}  7.  Plaintiff  attempted  to  show,  as  a 
special  <ircnmstaiice  excnsliis  her  from  re- 
movliiK  the  baggage  on  the  afternoon  of  the 
day  it  arrired,  that  she  endeavorecl  to,  bnt 
could  not,  get  a  sleeper  until  the  night  of  the 
16th,  and  did  not  feel  able  to  travel  without 
one.  In  this  way  she  songbt  to  »t^d  the 
reasonable  time  to  remove  the  baggage  after 
it  arrived  at  Clifton.  If  plaintiff  had  osed 
ordinary  care,  though  tfnlness,  and  prudence, 
it  must  have  occurred  to  her  that  if  she 
waited  nntil  a  few  minutes  before  train  time, 
i^c  mlKht  have  dllBcnlty,  at  that  season  of 
tbe  year,  in  securing  a  berth.  Without  mak- 
ing any  Inquiry  or  knowing  whether  or  not 
she  could  procure  a  berth,  she  first  went  to 
tlie  ba^otgeroom  and  checked  her  suit  case, 
expecting  and  Intending  to  take  the  same 
train  upon  which  It  would  go.  Learning, 
upon  inquiry,  that  she  could  not  get  a  berth, 
she  decided  not  to  take  that  train,  but  to 
wait  until  she  could  secure  sleeper  accommo- 
dations. She  allowed  her  baggage  to  go  on, 
and  It  reached  its  destination  two  days  in 
advance  of  her  arrival,  w^eu  she  could  easi- 
ly have  checked  it  for  the  train  on  which  she 
was  to  travel.  Under  such  circumstances, 
all  the  oompany  could  do  was  to  store  it  in 
its  baggageroom  on  Its  arrival.  There  was 
no  delinquency  on  the  part  of  the  company 
in  trani>portlng  ^ther  plaintiff  or  her  bag- 
gage which  would  excuse  her  for  not  calling 
for  and  removing  it  without  d^ay  upon  its 
arrival,  or  whiCh  would  extmd  the  reasMia- 
hie  time  for  its  removal  after  It  arrived.  It 
was  the  fault  of  the  passenger  that  the  bag- 
gage was  not  called  for  and  delivered  upon 
Its  arrlvfU. 

By  moUon  for  a  nonsuit,  1^  requested  in- 
stmcttons,  by  -a  request  for  a  directed  ver- 
dict, and  by  motion  for  a  new  trial,  the  court 
was  given  ample  opportunity  td  have  dis- 
posed of  the  case  according  to  law.  It  not 
having  done  so,  the  Judgment  is  reversed,  and 
the  cause  remanded, '  with  directions  to  la- 
mias the  action. 

Berersed. 

MUS8ER,  a  J.,  and  HILL,  J.,  concur. 


CHGNET  V.  BIBRKAMP  et  aL  (No.  7770.) 
(Supreme  Court  of  Colorado.  Jan.  4,  1915.) 
1.  ELEcnoiT  OF  Remedies  (|  4*)— Rioht  to 

XiLBCT— IbEHEDIKS  OF  PUBCnASBB— BeSCIS- 
BXOH. 

A  court  cannot,  over  the  oojeetiouB  of  both 
parties,  require  a  purchaser,  who  has  elected  to 
sue  for  the  reBcissioD  of  a  contract  for  the 
purchase  of  land  on  account  of  the  breach 
thereof  by  the  vendor,  to  chaoKc  bis  cause  of 
action  to  one  for  damopes  for  breach,  since  the 
two  remedies  are  incoimisteot,  and  the  pur- 
chaser's election  is  biudiiie  at  lenat  bo  far  as 
that  action  is  concerned. 

lEM.  Note— For  other  canes,  see  Election  of 
Remedies,  Cent.  Dig.  S  5;  Dec.  Dig.  {  4.*] 


2.  VbHDOB  and  PtntOHASBB  d  110*)— Rbscts- 
BION  BT  PUBOHASBB^BUACH  OF  GOLUIEK- 

AL  AGBEEUENT. 

An  agreement  by  the  vendor  that  he  would 
render  irrigable  from  a  certain  lateral  a  por- 
tion of  the  land  sold,  which  was  above  the  level 
of  the  lateral,  the  cost  of  which  would  be  about 
$75,  which  agreement  was  collateral  to  the 
contract  for  the  sale  of  five  acres  of  land 
worth  $2,600,  and  which  was  not  to  be  perform- 
ed until  after  the  purchaser  went  into  posses- 
sion and  began  maliing  payments,  is  not  an  es-' 
sentlal  part  of  the  contract,  tie  breach  of 
which  entitles  the  purchaser  to  rescind. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.       IM,  197;  Dec.  Dig. 

3.  Apfeal  and  Ebbob  (i  167*)— Waivbb  of 

EBBOB— RULIHGS  on  FUADINOS— COIfPZJ- 
ANCE. 

A  plaintiff,  who  sued  to  rescind  a  contract 
for  the  purchase  of  land,  does  not  lose  his  ri^t 
to  object  to  an  order  requiring  him  to  amend 
his  complaint  to  one  for  damages  by  complying 
with  the  order  under  protest  and  without  waiv- 
ing his  objections  thereto. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S3  »71.  972,  978 ;  Dec  Dig. 
S  157.*] 

4.  PuADiNo  ({  236»>— Amen dmekt— Discbe- 

TION  OF  COUBT. 

It  was  not  an  abuse  of  the  trial  court's 
discretion  to  refuse  to  allow  plaintl  f  to  amend 
his  complaint  for  rescission  of  the  contract  on 

f round  of  breach  by  the  defendant,  by  adding 
rand  as  a  further  ground  for  rescission,  where 
the  proposed  amendment  was  not  offered  for 
more  than  one  year  after  the  suit  was  begun, 
and  after  the  court  had  entered  a  decree  which, 
though  interlocutory,  should  have  included  a 
flnal  judgment. 

[Ed.  Note.— For  other  cases,  see  treading, 
Cent  Dig.  »  601,  605;  Dec.  Dig.  S  236.*] 

Error  to  District  Court.  City  and  County 
of  Denver;  Harry  a  Riddle,  Judge. 

ActloD  by  C.  U  Cheney  agniust  WllUam 
Bierkamp,  Jr.,  and  others,  to  rescind  a  con- 
tract for  the  purchase  of  land  In  which  the 
defendants  filed  a  cross-complaint  a;^klng 
for  resdseion  of  the  contract  for  plaintiff's 
breach.  Judgment  affirming  contract  end 
awarding  damages  to  defendants,  and  plain- 
tiff brings  error.  Reversed  and  ronanded; 
with  instructions  to  enter  a  decree  for  de^ 
fendants  uii  their  cross-complaint 

Clarence  J,  Morley,  of  Denver,  for  plaintiff 
in  error.  L.  Ward  Bannister  and  Leroy  Mc- 
MHiIuuey,  both  of  Denver,  for  defendants  in 
error, 

HILL,  J.  The  plaintiff  In  error  brought 
this  action  to  re.scind  a  contract  for  the 
purchase  of  Are  acres  of  laud  and  water,  and 
to  secure  the  return  of  that  portion  of  the 
purchase  price  then  paid,  etc.,  for  the  al- 
leged reason  that  the  defendant  Bierkamp, 
who  sold  him  the  land,  refused  to  comply 
with  the  terms  of  the  contract  to  put  It  all 
under  Irrigation  for  the  season  of  1010. 

The  defendants  admit  the  execution  of  the 
contract;  deny  any  refusal  to  comply  there- 
with; aver  that  the  land  was  tinder  irriga- 
tion by  a  lateral  from  the  Blghline  Canal; 
allege  that  during  negotiations  a  question 
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arose  whether  about  fme-tenth  of  It  was 
lower  or  higher  than  thla  lateral,  upon  ac- 
count  of  which  It  was  agreed  that  there 
should  be  Inserted  In  the  contract  a  proviso 
whereby  Bierkamp  would  agree,  In  case  this 
portion  was  too  high,  to  put  It  under  irriga- 
tion, that  is.  would  provide  a  means  by 
which  water  from  this  lateral  or  otherwise 
from  the  canal  could  be  made  to  cover  all 
the  land,  that  this  proviso  meant  that  Bier- 
kamp should  do  this  by  raising  or  changing 
the  lateral  or  by  shaving  oflT  the  top  of  the 
land,  thereby  lowering  its  surface,  and  that 
either  could  be  done  for  not  to  exceed  ?100. 
They  deny  that  the  agreement  to  put  this 
piece  tinder  Irrigation  was  any  particular 
consideration  for  the  contract,  or  for  the 
$200  paid;  allege  that  the  real  ctmsideration 
was  possession  and  agreement  to  convey, 
that  plaintiff  took  possession,  the  reasonable 
value  of  which  was  the  agreed  price,  viz., 
$2,S00,  and  that  the  plaintiff  refused  to 
permit  them  to  comply  with  this  provision  of 
the  contract,  etc.  By  cross-complaint  defend- 
ants allege  the  execution  of  the  contract, 
its  assignment  to  the  defendant  corpora- 
tion, the  plaintiff's  possession,  the  agree- 
ment to  put  it  .all  under  irrigation  by  lower- 
ing the  portion  higher  than  the  lateral,  or 
changing  the  lateral,  the  plalntlfTa  refusal 
to  allow  them  to  do  so,  and  his  refusal  to 
continue  his  payments  of  $10  per  month 
and  Interest,  upon  account  of  which  the 
corporation  served  notice  on  him  of  its 
cancellation  of  the  contract,  etc.,  and  that 
he  notified,  it  that  he  would  make  no  further 
payments  or  further  comply  with  its  terms. 
The  corporation  alleged  damages  in  excess  of 
the  sum  paid  and  Its  right  to  retain  the 
amount  then  paid  aa  liquidated  damages, 
etc,  with  a  prayer  for  cancellation,  etc 

By  replication  the  substance  of  the  new 
matter  in  the  answer  and  certain  portions  of 
the  cross-complaint  were  denied.  A  Jury 
was  Impaneled  to  whom  two  Intern^torlea 
were  submitted,  covering  one  phase  of  the 
plaintiff's  contention.  They  were  answered 
In  his  favor,  namely:  First,  that  the  de- 
f^dants  did  not  offer  to  put  said  entire  Sve 
acres  nnder  irrigation  either  by  lowering 
Its  Burftice  or  by  building  a  new  lateral; 
and,  second,  that  they  were  not  denied  this 
privilege  by  the  plaintiff.  The  court  made 
findings  that  at  that  time  neither  was  en- 
titled to  a  rescission  of  the  contract;  the 
defendants,  because  they  had  not  carried  out 
Its  terms  In  placlug  all  the  land  under  Ir- 
rigation; the  plaintiff,  because  this  was  a 
collateral  or  an  Independent  promise,  and 
not  made  a  part  of  the  consideration  for 
the  conveyance  of  the  land  and  water.  Both 
sides  excepted  to  these  findings.  The  court, 
upon  its  own  motion,  then  ordered  that  an 
interlocutory  decree  be  entered,  which  would 
reaffirm  the  contract  and  provide  tliat  an 
Issue  be  framed  on  the  difference  in  value  of 
the  land,  had  it  all  been  put  under  Irrigation 
aa  provided      Oie  contract,  and  its  pieaekt 


value,  without  having  beoi  so  placed  nnder 
Irrigation,  and  that  this  amount  should  be 
applied  upon  the  payments  due  the  defend- 
ant corporation  under  the  contract  so  far  as 
It  would  go;  the  decree  then  to  be  made 
final  requiring  the  plaintifT  to  pay  the  bal- 
ance as  It  became  due,  and  upon  Its  comple- 
tion  the  defendant  company  to  make,  the  con- 
veyance provided  by  the  contract,  etc.  Both 
parties  objected  to  this  order.  The  plaintiff 
filed  a  motion  to  vacate  It,  etc  This  motion 
was  denied,  and  the  Interlocutory  decree 
entered.  The  defendants  filed  a  motion  to 
withdraw  the  decree  which  was  likewise  de- 
nied. The  decree  commanded  the  plaintiff, 
within  20  days,  to  file  a  supplemental  com- 
plaint setting  forth  his  claim  for  damages, 
etc,  on  account  of  the  breach  of  the  con- 
tract concerning  the  irrigation  dause,  which 
damages  were  to  be  in  conformity  with  the 
measure  fixed  therein.  It  gave  the  defend- 
ants 20  days  thereafter  to  plead  thereto,  and 
the  plaintiff  10  days  to  reply,  and  provided 
further  that  when  issues  were  thus  Joined 
it  be  set  down  for  trial  by  a  Jury  on  the  ques- 
tion of  such  damages  only,  and  that  tlie 
cause  be  continued  for  this  purpose.  Both 
parties  excepted  to  this  decree,  aud  further 
pleadii^  were  filed  by  the  plaintiff  nnder 
objections  and  exceptions  and  by  reason 
only  of  complying  with  its  terms  and  with- 
out waiving  any  rights  on  account  of  so 
doing.  On  these  sulnequent  pleadings  the 
plaintiff  was  allowed  a  credit  of  $200  for 
damages  on  account  of  Blerkamp's  fail- 
ure to  comply  with  the  Irrigation  clause  of 
the  contract,  and  Judgment  was  given 
against  the  plaintiff  for  $247.76,  being  the 
remainder  of  the  deferred  payments  then 
due  on  bis  note  and  c<»itract  after  the  al- 
lowance of  this  credit 

[1]  What  transpired  after  the  Issuance  of 
the  Interlocutory  decree  is  immaterial,  as 
neither  the  issues  made  by  the  original 
pleadings  nor  the  findings  of  fact  were  In 
harmony  therewith.  By  this  decree  the 
court  created  and  assumed  Jurisdiction  of  a 
new  cause  of  action  not  presented  by  any 
pleading  or  sought  by  either  side,  but  ob- 
jected to  by  both.  Under  his  version  of  the 
facts  the  plaintiff  had  his  election  of  two 
remedies,  namely,  to  rescind  the  contract 
and  recover  the  usual  damages  In  such 
cases ;  or,  to  affirm  the  contract  and  sue  for 
damages  on  account  of  its  noncompliance. 
There  remedies  are  Inconslstebt,  not  concnr- 
r^t;  both  were  open  to  the  plaintiff,  and 
when  once  he  made  his  election  to  rescind, 
etc.,  he  was  bound  thereby,  at  least  so  far 
as  this  action  Is  concerned,  and  upon  this 
issue  he  should  have  been  allowed  to  stand 
or  fall.  Cole  V.  Smith,  26  Colo,  SOS.  68  I^c 
1086;  Wilson  v.  New  United  States  Cattle- 
Ranch  Co.,  73  Fed.  OM,  20  a  a  A.  241; 
Breckenridge  Mer.  Co.  r.  Balll^  16  Cola 
App.  554,  66  Pac  1070;  Nemnan  r.  Bullock. 
23  Colo.  217,  47  Pac  .^79;  Homnwl  t.  Moore 
(G.  CO  25  Fed.  S8Q;  GaUop  T.  Wortnuum,  U 
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Colo.  App.  80%  63  Pac.  247;  Tenner  T.  Den- 
Ter  Union  Water  Co.  15  Cola  App.  495,  63 
Pac.  1061. 

In  AntbonyT.  SlaTden,  27  Colo.  144,  60Fac. 
826,  It  was  held  that,  wbere  a  i^alntlff  haa 
elected  one  ot  two  Inconsistent  remedies,  he 
may  not  be  permitted  by  an  amendment  to 
choose  other.  This  means,  ot  coarse, 
orer  the  objection  of  the  other  party.  In 
the  Slayden  Case  the  action  was  originally 
for  damages  on  account,  of  breach  of  con- 
tracts. By  an  amended  complaint  the  plain- 
tiff sought  to  rescind  the  contracts;  it  was 
held  that  the  change  was  not  admissible  In 
the  present  action,  over  the  objections  of 
plaintiff  and  defendants,  the  court  ordered 
that  the  action  be  changed  from  one  to 
rescind  the  contract,  which  was  sought  by 
both  parties,  to  one  in  damages  on  account  ot 
Its  alleged  breach  by  the  defendants.  This 
it  had  no  right  to  do. 

[2]  At  the  time  of  ordering  the  Interlocu- 
tory decree,  the  court  found  that  the  agree- 
ment to  put  the  land  under  Irrlgatiop  be- 
fore the  next  Irrigation  season  was  a  non-, 
essential  end  wholly  unimportant  feature 
of  the  contract,  and.  that  the  defendants'  fall- 
are  to  perform  did  not  entitle  the  plaintiff 
to  rescind.  We  agree  with  this  finding.  The 
record  discloses  that  only  about  one  acre 
of  the  land  was  affected  by  this  clause,  which, 
if  necessary,  was  to  be  irrigated  by  either 
moving  or  raising  the  lateral,  or  lowering 
the  surface  of  the  land;  that  either  could 
hare  been  effected  at  a  cost  oC  about  $75; 
and  that  the  defendant  Blorluunp  was  to 
bare  fire  or  six  months  after  the  execution 
of  the  contract  to  do  this;  that,  when  the 
eontract  waa  executed,  plaintiff  paid  $200 
as  a  part  of  the  purchase  price  and  .continu- 
ed to  make  installment  payments,  as  per 
Its  trams,  until  August  of  the  next  year, 
and  also  went  into  possession.  The  breach 
of  this  clause  wu  not  (tf  tbe  eeaenoe  of  the 
contract ;  It  was  not  an  essentlRl  part  (tf  the 
consideration;  it_wa8  not  q_ fiflnfl*f1(W1  pre- 
cedent^  or  a .  dependj^.t.  covenant  On  the 
^ler  Iiandr  it- waa  a.  minor  detfiU  Cor  which 
the  plaintiff  could  be  thorouf^ljr  compensat- 
ed'  'In  damages;  it  waa  to  be  effected,  loiig 
dl{er  plaintiff  had  paid  a,  part  of  tba  pur- 
chase pUce  and  had  entered  into  iKtsseeslon ; 
ft  was  wholly  distinct  and  separable  from 
tEe  other  fintt 'principal  Bfiroemehts  whereby 
t^e  defendants  agreed  to  sell.  deUrer  luw- 
session,  and  conrey  tttle.  to  .the  land  and 
watev  of  an  aiiproximate  value  of  f2,S00  un- 
affected by  this  clause,  and  all  of  which 
could  be  penCwmed  without  perfbimance  of 
this  clause,  which  It  would  cost  about  $76 
to  comply  with,  ai^d  whl<^  cost  tlie  plaintiff 
could  tiave  offset  against  the  unpaid  balance 
of  the  pureliBse  price.  Under  such  circum- 
stances, the  plaintiff  was  not  entitled  to 
rescind.  Page  on  Contracts,  vol,  S,  g  1450; 
liUce  T.  New  Orange  Industrial  Ass'n,  68  N. 
J.  h&w,  SI,  62  AtL  306;  Kauffman  v.  Baeder, 
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108  Fb^  m.  47  C.  a  A.  278,  64  Ci.  R.  A. 
247;  burger.  Cedar  Bapids  &  Mo.  B.  R.  Ca. 
32  Iowa,  101 ;  Orampton  v.  McLang^Iln  Real- 
ty Co.,  51  Wash.  625,  90  Pac.  686.  21  U  B. 
A.  (N.  S.)  823;  Brevoort  r.  Hughes,  10  Colo. 
App.  879.  50  Pac.  1050 :  Ai^lo- Wyoming  Oil 
Fields  V.  MiUer,  117  111.  App.  652;  Weintz 
V.  Hafiier,  78  111.  Z7;  Bloomlngton  Electric 
Light  Co.  T.  Badbonm,  66  111.  App.  165. 

[3]  The  defendants,  although  objecting  to 
It,  etc.,  now  contend  that  the  plaintiff  can- 
not be  heard  to  complain  concerning  the 
interlocutory  decree,  because  he  complied 
with  it  in  filing  supplemental  pleadings.  We 
cannot  agree  with  this  contention;  Its  lan- 
guage is  mandatory ;  it  was  objected  to  and 
complied  with  by  the  plaintiff  under  protest, 
and  without  wairlng  any  right,  etc.,  the 
plaintiff  had  elected  between  two  Inconsis- 
tent causes  of  action,  as  he  had  a  right  to 
do.  The  defendants,  by  cross-c(}mplalnt, 
plead  tbelr  election  to  rescind.  Each  sought 
to  rescind.  Mo  other  Issue  was  presented. 
The  contention  was  tbe  grounds;  If  the. 
plaintiff's,  he  was  entitled  to  a  return  of  the 
amount  then  paid,  etc.,  if  the  defendants', 
they  were  entitled  to  retain  the  payments 
made,  eta  Neither  was  asking  any  other 
relief  upon  account  ot  its  nonperformance. 
The  judgment  discloses  that  plaintiff  was 
owing  In  excess  of  the  amount  allowed  for 
damages  for  defendants*  noncxunpllanoe  with 
the  Irrigation  clause.  Under  such  circum- 
stances, the  plaintiff  may  have  selected  his 
remedy,  preferring,  could  he  not  rescind 
under  his  theory,  that  defendants  be  allow- 
ed to  keep  the  amount  paid  as  liquidated 
damages,  as  they  had  declared  their  inten- 
tions to  do.  The  final  Judgment  was  not 
responsive  to  these  Issues,  and,  aa  the  plain- 
tiff objected  and  excepted  to  all  process  by 
which  it  was  secured,  we  think  he  saved  his 
light  to  complain.  Archuleta  t.  Archuleta, 
62  Colo.  601, 128  Paa  821;  Travelen^  Immx- 
ance  Co.  v.  Bedfleld,  6  Cola  App,  100,  40 
Pac.  196. 

The  deCmdants*  position  Is  rather  incon- 
slstait  craceinlnc  tbia.  Tbty  also  objected 
to  the  (tecre^  uid,'had  tt»  result  been  more 
ftvorable  to  the  plaintiff  and  less  favorable 
to  them,  It  is  quite  lUcely  that  they,  Instead 
of  him,  would  now  be  complaining  concern- 
ing It. 

[4]  Error  Is  asd^ed  upon  Oie  court^s  re- 
fnsal  to  allow  the  plaintiff,  by  amendment, 
to  set  forth  an  addittoual  reason  why  he 
was  entltied  to  rescind  the  contract,  name- 
ly, that  his  execution  of  it  was  secured 
through  fraud,  false  representatlona,  etc 
Tbe  defendants  claim  that  this  amendment 
attempts  to  state  a  new  caqae  of  action,  but 
in  fact  states  none,  etc.  We  think  it  unnec- 
essary to  determine  these  questions.  The  fil- 
ing of  an  amendment  Is  largely  within  the 
discretion  of  the  trial  court  The  record 
discloses  that  this  <me  vras  not  offered  until 
more  than  a  year  after  the  suit  was  begun 
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and  about  eight  monttis  after  the  Interlocu- 
tory decree  was  entered,  which,  had  It  been 
as  it  should,  would  have  Included  a  final 
judgment  against  the  plaintiff.  Under  such 
dreumstances,  we  cannot  say  that  the  court 
abused  its  discretion  In  refusing  It  when  It 
did,  eliminating  all  other  questions  concem- 
Ing  It. 

For  the  reasons  stated,  the  Judgment  Is 
reversed,  and  the  cause  remanded,  with  In- 
structions to  enter  a  decree  In  favor  of  the 
defendants  on  their  cross-complalut,  to  in- 
clude a  cancellation  of  the  contract  and  note; 
they  to  retain  all  payments  made  up  to  the 
date  of  the  judgment  as  liquidated  damages. 
The  costs  of  the  trial  will  be  taxed  to  the 
plaintiff.   Each  side  to  pay  its  costs  here. 

Beversed. 

MUSSBR,  C.  J.,  and  GABBI6UES,  J.,  con- 
cur. 


BIVENS  V.  HULL  et  aL    (So.  8120.) 
'(Supreme  Court  of  Colorado.    Jan.  4,  1915.) 

1.  Specific  Pebfobuahce  ({  14*)— CoifTBAors 
—Issuance  or  Corpobate  Stock. 

Equity  would  not  grant  specific  perform- 
/aoce  01  a  contract,  to  which  a  corporation  was 
not  a  party,  contemplating  an  iscreose  of  the 
corporation  B  stock  and  a  disposition  thereof 
in  accordance  with  the  contract,  especially 
where  the  corporation  Itself  was  not  a  party  to 
the  suit 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §§  33.  41;  Dec.  Dig.  S 
14.*] 

2.  cobpobations  (§  60*)— capital  stock— 
Disposition— "Capitai.." 

The  stock  of  a  corporation  forms  its  "capi- 
tal" at  par,  and  the  corporation  alone,  may  dis- 
pose of  it  according  to  law. 

[Ed.  Kote,— For  other  cases,  see  Corporations, 
Cent  Dig.  S  162 ;  Dec.  Dig.  |  CO.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Capital.] 

3.  CoRPOBATioiis  (8  72*)— "TiiEAStrBT  Stock." 

"Treasury  stock"  of  a  corporation  is  not 
stock  to  be  held  by  the  corporation  unsnhscrib' 
ed  for  and  unissued. 

[Ed.  Note.— For  other  otses,  see  Corporations, 
Dec  Dig,  I  72.* 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Treasury  Stock.] 

4.  COBFOBATIONS  (g  99*>— CoNTBACT— SaLB  or 

Corporate  Stock— Issuance. 

A  contract  between  plaintiff  and  defend- 
ants, who  were  interested  in  a  corporation, 
that  plaintiff  should  sell  $33,333  par  valuG  of 
the  stock  of  the  corporation  for  $.5,000,  which 
was  all  that  it  should  ever  receive  therefor, 
nnd  that  plaintiff  for  his  services  should  receive 
$5O,0OO  par  value  of  the  stock,  was  Invalid  as 
providing  for  an  issue  of  corporate  stock  to  % 
greater  amount  than  the  value  of  the  services 
for  which  it  was  to  be  paid. 

FEd.  Note, — For  other  easea,  see  Corporations, 
Cent  Dig.  §§  444-^46;  Deo.  Dig.  j  99.*] 

5.  Appeal  and  Ebrob  (8  934*)- Mattebs  op 
Discbetion—Teupobabt  Rbbtraininq  Ob- 

DER. 

Where  the  question  of  emergency  for  the 
iBsuance  of  a  temporary  restraining  order  was 
passed  on  by  two  district  judges  adversely  to 
the  contention  of  defendants,  the  Supreme, 


Court  thousii  affirming  the  ruling  below  siu- 
taining  a  demurrer  and  dismisdog  the  com^ 
plaint  will  not  reverse  an  order  refusing  to 
enter  judgment  on  the  emergency  bond. 

[Ed.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  8818-3^1;  Dec.  Dig.  i 
054.*] 

Error  to  District  Court,  Boott  Coantr; 
John  T.  Shumate,  Judge. 

Suit  by  C.  E.  Bivens  against  Horace  Hull 
and  another.  Decree  for  defendants,  and 
complainant  brings  error.  Affirmed. 

John  H.  Oabriei,  of  Denver,  and  J.  E. 
Bozard,  of  Steamboat  Springs,  for  plaintur 
in  enor.  W^  B.  Ifcdelland  and  C  B. 
Monson,  both  of  Steamboat  Springs,  for  de- 
fendants in  error. 

MUSSBR,  C.  J.  The  action  below  was  for 
the  specific  performance  of  a  contract  and  an 
Injunction.  A  general  demurrer  to  the 
amended  complaint  was  sustained  and  the 
action  dismissed.  The  amended  complaint 
alleged  that  the  plaintilf  in  error,  who  was 
plalntifC  below,  entered  Into  a  contract  with 
'the  defendants  In  error,  who  were  defend- 
ants below,  wherein  It  was  recited  that  the 
defendants  were  the  owners  of  a  majority 
of  the  stock  of  the  Hull  Telephone  Improve- 
ment  Company;  that  tixesy  desired  Bivens, 
the  plataitiff,  to  raise  nuney  to  finance  the 
company,  and  that  Bivens  had  agreed  to 
raise  at  least  f5,00O  by  sale  of  treasury  stock 
at  not  less  than  15  cents  a  share;-  that  in 
conslderatl<Hi  of  this  promise  the  ^fendants 
agreed,  as  stilted  in  the  words  at  the  con- 
tract— 

"to  cause  a  meeting  of  the  stockholders  of  said 
company  to  be  called  and  held  for  the  purpose 
of  increasing  the  capital  stock  of  said  company 
from  the  sum  of  $50,000  to  the  sum  of  $250,000, 
and  increase  the  directors  of  said  company  from 
three  to  seven;  and  farther  agree  that  the 
capital  stock  of  said  company  shall  be  held  as 
follows :  14O,00O  shares  as  treasury  stock,  and 
the  balance,  110,000  shares,  promotion  stock, 
of  which  110,000  shares  30.000  is  ontstnndin?, 
and  the  balance  to  be  distributed  as  follows: 
50,000  shares  to  C.  E.  Bivens  on  his  fulfilUnf 
his  part  of  this  agreement,  the  other  30,000 
shares  to  Horace  Hull  and  his  associates.  In 
consideration  of  which  the  said  C.  E.  Bivens 
agrees  to  raise  the  sum  of  at  least  $5,000  to 
Goance  said  company,  by  selling  treasury  stock 
of  said  company  for  not  less  than  15  cents  a 
share,  on  the  sale  of  whldi  and  delivery  of  the 
sum  of  $5,000  to  said  company  said  C.  E. 
liivcns  is  tu  receive  50,000  shares  of  said  pro- 
motion stock,  and  the  other  30,000  shares  of 
promotion  stock  to  be  delivered  to  said  Horace 
Hull  and  Us  associates." 

The  amoided  complaint  farther  allied 
that  at  the  time  a£  the  execntion  of  the 
contract  the  capital  stodi  of  the  company  was 
$50,000,  divided  into  shares  of  fbb  par  value 
of  il  each ;  that  of  this,  80,000  shares  were 
issued  and  outstanding,  of  which  the  defend* 
ants  owned  22,500  shares  and  liad  a  proxy 
for  5,000  shares  more;  that  defendants  were 
two  of  the  three  directors  of  the  corporation; 
that  pursuant  to  the  contract  a  meeting  of 
the  stockhcAders  was  called  and  held  for  the 
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purpose  of  Increasing  the  capital  stock  from 
$50,000  to  $250,000,  and  to  Increase  the  num- 
ber of  directors  from  three  to  seren;  that 
at  the  meetlDg  the  defendants  Toted  all  the 
stock  owned  and  controlled  by  them  as  afore- 
said against  the  increase  of  the  capital  stock, 
and  advised  all  the  other  stockholders  to 
vote  against  it,  so  that  such  proposed  In- 
crease was  defeated;  that  at  that  stock- 
holders' meeting,  the  defendants  voted  to  In- 
crease the  nnmter  of  directors  from  three  to 
seven,  and  the  increase  of  directors  was 
made;  that  the  plaintiff,  relying  upon  the 
said  contract  and  In  full  confidence  that  the 
defendants  would,  at  the  stockholders'  meet- 
ing, vote  to  Increase  the  capital  stock,  pro- 
ceeded to  raise  the  sum  of  $5,000  as  provid- 
ed In  the  contract,  and  entered  into  a  con- 
tnict  of  sale  and  sold  to  certain  parties  33,- 
333  shares  of  the  capital  stock  of  the  com- 
pany at  15  cents  a  share,  for  the  full  sum 
of  $5,000;  that  this  stock  so  sold  was  the 
stock  provided  hy  the  contract  wtth  the  de- 
fendants to  be  sold ;  that  the  pnrrhnsers  of 
the  said  stock  have  demanded  the  same  of 
the  plaintiff,  and  threaten  to  bring  suit 
against  him  to  compel  its  delivery;  that  be- 
fore the  wmimencement  of  the  action  plaintiff 
tendered  to  the  defendant  for  the  company 
the  $5,000  named  In  the  contract  to  be  raised, 
and  demanded  that  the  defendahts  carry  out 
that  contract  and  cause  to  be  Issued  to  the 
purchasers  the  33,333  shares  of  the  capital 
stock  of  the  company;  and  that  the  de- 
fendants failed  and  refused  to  do  this. 
Then  follow  further  allegations  oa  mattars, 
the  existence  of  which  were  necessfuy  to 
compel  a  specific  performance  of  a  contract 
for  the  sale  of  stock,  and  also  matters  neces- 
sary to  obtain  an  injunction.  The  prayer 
was  for  a  temporary  injunction  reatratnng 
the  defendants  from  transferring  any  of  the 
stock  which  they  hold,  and  that  upon  a  final 
hearing  the  defendants  be  ordered  to  specific- 
ally perform  the  contract  and  to  cause  a 
meeting  of  the  stockholders  to  be  held  to 
Increase  the  capital  stock  as  provided  there- 
in, and  upon  the  holding  of  the  stockholders' 
meeting  the  defendants  be  ordered  to  do 
everything  necessary  to  Increase  the  capital 
stock,  and  npon  the  Increase  to  issue  to  tlfe 
(dalntiff  50.000  shares  of  the  stock,  and  to 
issue  to  the  purchasers  the  stock  wblcb  the 
plaintiff  had  sold  to  them. 

The  defendants  insist  that  aU  tbey  con- 
tracted to  do  was  to  cause  a  stodchcddm' 
meedng  to  be  called  and  held  tor  certain 
purposes ;  that  such  meeting  was  called  and 
iMld,  and .  therefore  the  defendants  fulfilled 
tti^T  contract  Be  this  as  it  may,  there  are 
varions  reasona  why  a  court  of  eqnity  should 
glre  no  further  countenance  to  the  ctmtract, 
ammg  whldt  the  following  are  safflcient: 

11}  The  original  issue  and  diigmsltlon  of 
its  capital  stock  are  acts  to  be  performed 
by  a  corporation.  It  was  proposed  io  the  con- 
tract to  fssoe  and  dispose  of  stodc  that  was 
QOt  and  conld  not  bec<Hne  the  property  of 


either  plalntUf  or  defendants  until  it  was 
Issued  and  disposed  of  by  the  corporation  in 
the  manner  provided  by  law.  In  order  to 
give  the  relief  sought  for  by  plaindfl  it  would 
be  necessary  to  coerce  the  corporation,  not 
only  to  Increase  Its  capital  stock,  but  to  issue 
and  dispose  of  it  in  accordance  with  a  con- 
tract with  which  it  had  nothing  to  do,  and 
in  an  action  to  which  it  was  not  a  party. 

[2]  Furthermore,  the  unissued  capital 
stock  of  a  corporation  belongs  to  It  It 
forms  Its  capital  at  its  par  value,  and  the 
corporation  only  has  the  right  to  dispose  of 
It,  and  that  in  accordance  with  law.  This 
contract  proposed  to  dispose  of  the  capital 
stock  of  the  coriwratlon.  $140,000  worth  of 
It  was  to  be  treasury  stock. 

13,  4]  Treasury  stock  has  a  meaning  differ* 
ent  from  what  was  meant  thereby  In  this  con- 
tract It  is  evident  that  what  was  termed 
"treasury  stock"  in  the  contract  was  stock  to 
be  held  by  the  corporation  as  unsubscribed  for 
and  unissued.  Blvens  was  to  sell  enough  of  this 
so-called  treasury  stock  at  15  cents  a  share 
to  produce  $5,000.  It  is  plain  that  this  stocjc 
to  be  sold  by  Bivens  was  to  be  carved  out  of 
the  original  issue,  and  the  ccwporatlon  was  to 
orlginaliy  issue  and  part  with  $33333  worth 
for  $5,000.  That  is  all  It  was  ever  to  have, 
or  coulA  expect  to  obtain,  and  that  is  what 
the  platntltf  wants  a  court  of  equity  to  say 
that  the  corporation  shall  take  for  it  wheth- 
er it  wants  to  or  not,  because  three  individu- 
als hare  contracted  that  it  shall  do  sa 
$110,000  worth  of  the  stock  was  to  be  promo- 
tion stock,  whatever  that  may  be.  Of  this, 
$30,000  worth  was  already  issued  and  out- 
standing, and  the  remaining  $80,000  worth 
was  to  form  a  melon,  which  was  to  be  cut 
up  so  that  Hull  and  his  associates  were  to 
get  $30,000  worth  and  Blvens  $50,000  worth. 

So  far  as  It  appears  from  the  contract,  the 
corporation  was  to  receive  nothing  whatever 
for  the  30,000  shares  of  stock  that  was  to  go 
to  Hull  and  his  associates.  There  is  no  law 
to  warrant  any  such  disposition  of  the  capital 
stock  of  a  corporation.  $50,000  worbi  of  the 
stock  was  to  go  to  Blvens.  It  may  be  urged 
here  that  the  services  of  Blvens  In  selling 
stock  so  that  the  corporation  would  get  $5,000 
would  be  a  consideration  for  the  Issuance  of 
the  $50,000  worth  to  Blvens.  It  may  be  tme 
that  our  Constitution  and  statutes  authorize 
the  Issuance  of  stock  for  services  rendered 
to  a  corporation.  If  that  is  so,  It  la  coupled 
with  the  idea  tliat  the  services  rendered  shall 
be  of  the  value  of  the  stock  issued  therefor. 
It  Is  also  true  in  this  connection  that  the 
authorities,  when  good  faith  is  present,  give 
to  the  value  of  the  property  or  services  for 
which  stock  is  Issued  an  elastic  quality,  but 
there  is  no  authority  that  stretches  such  val- 
ue to  the  extent  of  authorizing  the  payment 
of  $50,000  of  the  original  capital  stock  for 
serrices  rendered  in  procuring  $5,000  in  mon- 
ey  for  the  corporation.  By  this  contract, 
then,  this  cox|>oraaon  was  to  part  with 
$118»000  worth  of  Its  capital  8to<ft,  and  aU 


Digitized  by  Google 


696 


145  FACIFIO 


BEPOBTEB 


(Colo. 


tbat  It  was  to  rec^Te  therefor  was  f5,000. 
The  valne  of  95,000  Is  fixed.  There  Is  no 
prospect  of  It  ever  being  worth  any  more. 
Its  purchasing  power  may  increase  or  di- 
minish, but  its  value  always  remains  at 
95,000.  WiUiont  Inttmadng  that  such  a  con- 
tract, if  made  by  a  corporation,  would  be  en- 
forceable, because  tluit  questton  is  not  now 
before  us,  it  is  certain  that  the  corporation 
cannot  be  made  to  perform  such  a  contract 
when  It  did  not  make  it,  in  a  suit  to  which 
it  is  not  a  party. 

[6]  The  defendants  In  error  have  assigned 
cross-error.  A  temporary  restraining  order 
was  issued  without  notice,  pending  the  appli- 
cation for  a  temporary  injunctlou,  restrain- 
ing the  defendants  from  transferring  stodE 
held  by  them.  At  the  hearing,  a  temporary 
injunction  was  denied,  and  a  demurrer  was 
sustained  to  the  complaint  and  the  suit  dis- 
missed. The  defendants  claim  tbat  the  court 
erred  in  not  entering  judgment  on  the  «uer- 
gency  bond  given  when  tho  temporary  re- 
straining order  was  granted.  The  matter  of 
the  emergency  that  existed  for  the  issuance 
ct  the  temporary  restraining  order  seems  to 
hare  been  passed  upon  by  two  district  Judges 
adversely  to  the  contentiMi  of  defendants  in 
error.  Under  such  drcnmstuices,  we  do  not 
feel  Justified  in  interfering  with  their  dis- 
praition  of  the  matter,  but  will  leave  the  par- 
ties with  their  unwarranted  contract  where 
the  district  court  left  than. 

The  Judgment  is  affirmed. 

Judgment  affirmed. 

6ABBEBT  and  HILI^  JJ.,  concuT. 


GBIMM  V.  YATES.    (No.  7856.) 
(Supreme  Court  o£  Colorado.    Dec  7,  1914. 
Bchearing  Denied  Jan.  4,  1915.) 

1.  Mikes  and  Minebau  (§  113')— Kiqut  to 
Lien— MiNEBS  Wobking  for  Lgsseb. 

Rev.  St  1908,  g  4025,  provides  that  per- 
Bona  performing  labor  on  or  famisbiD?  materi- 
als for  improvements  od  land,  whether  at  tb« 
instance  of  the  owner  or  his  agent,  shall  have  a 
lien,  and  every  person  having  charge  of  the  con- 
vtauction,  etc.,  of  any  such  improvement  shall 
be  held  to  be  the  agent  of  the  owner  for  the  pur- 
poses of  the  act  Section  4028  declares  tbat 
the  act  shall  a^ply  to  aU  persons  doing  work 
for  the  prospecting  or  development  of  any  mine 
or  in  any  tunnel,  etc.,  but  that  the  section 
should  not  apply  to  the  owner  of  any  mine, 
lode,  etc.,  who  should  lease  the  same  to  one  or 
more  sets  of  lessees.  Held,  that  persons  work- 
ing a  mine  tinder  an  assignee  of  a  lessee  were 
not  entitled  to  a  lies  for  their  services  under 
Buch  Bections  notwithstanding  the  lease  con- 
tained an  option  to  the  lessee  to  purchase. 

lEd.  Note— For  otber  cases,  sec  Mines  and 
Minerals,  Cent  Dig.  {  234;  Dec.  Dig.  i  113.«] 

2.  Mines  ANn  MIikebals  (S  114*)— Ofebation 
—Liens  —  Monoc  —  SxAtUTBS  —  (Jonstbuo- 
noK. 

Bev,  St  1908,  i  4029,  provides  that  any 
tunnel  constructed  with  the  knowledge  of  the 
owner  or  reputed  owner  of  the  land  shall  be 
held  to  have  been  erected  st  the  request  of  such 
owner  so  far  as  to  subject  his  interest  to  a  Uen 


therefor,  unless,  within  five  days  after  he  shall 
have  obtained  notice  of  the  same,  he  shall  have 
|iven  notice  that  his  interest  shall  not  be  sub- 
ject to  any  lien  for  the  same,  provided  that  the 
section  should  not  apply  to  any  owner  claiming 
any  interest  in  such  property  who  shall  have 
contracted  for  any  erection,  structure,  or  im- 
provement mentioned  in  the  act  ffeltL  that 
the  purpose  of  such  section  was  to  require  an 
owner  of  land  in  x^ossession  of  another  m^ng 
improvements,  which  by  the  terms  of  the  ^;r«e- 
ment  for  possession  the  posseaeor  was  withoat 
authority  to  make,  to  give  notice  to  those  per* 
forming  labor  or  furnishing  materials  that  bis 
interest  was  not  to  be  subject  to  a  lien ;  and 
hence  where  a  mine  was  In  possession  of  the  as- 
signee of  a  lessee,  and  none  of  the  work  per- 
formed by  the  assignee's  employes  was  unau- 
thorized by  the  lease  but  was  contemplated  as 
a  part  of  the  operation  of  the  mine,  the  owner 
was  not  required  to  give  such  notice  In  order 
to  protect  his  property  in  the  mine  from  lien. 

[Ed.  Note.— For  otlier  cases,  see  Mines  and 
Minerals,  Gent  Dig.  {  286;  Dec.  Dig.  {  114.*) 

Hill,  J.,  dissenting. 

En  Banc.  Error  to  District  Ckmrt,  Boalder 
County ;  H.  P.  Burke,  Judge. 

Action  by  Louis  Yates  against  J.  M.  Grimm. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Beversed  and  remanded,  with  direc- 
tions. 

The  question  presented  is  the  right  of  de- 
fendant in  error  to  a  Hen  under  the  mechan- 
ic's lien  act  (section  4025  et  seq.,  B.  S.  1908) 
awarded  him  by  the  trial  court  upon  tbe 
Herald  Mining  Claims,  the  property  of  plain- 
tiff In  error.  For  convenience  we  shall  re- 
fer to  the  latter  as  "defendant,"  and  tbe  for- 
mer as  "plalntifT';  that  being  their  relation 
In  the  court  below. 

About  July  1,  190S,  defendant  entered  Into 
a  written  agreement  with  John  M.  Yates, 
whereby  he  agreed  to  sell  tbe  latter  the  prop- 
erty Involved  for  a  sum  specified,  and  to  ex- 
ecute and  deposit  with  the  First  National 
Bank  of  Boulder  in  escrow  a  deed  conveying 
the  property  to  Yates,  which  was  to  be  de- 
livered on  the  payment  of  the  purchase  price. 
In  this  contract,  plaintiff  was  designated  the 
party  of  the  first  part,  and  Tates  as  party  of 
the  second  part,  and  provided  that: 

"Whereas  the  said  party  of  the  first  part  has 
further  agreed  to  place  the  said  party  of  the 
second  part  or  his  assigns  in  full  and  peaceable 
possession  of  said  property,  to  mine,  remove 
and  sell  ore  therefrom ;  the  said  party  of  the  sec- 
ond part  or  his  assigns  to  commence  work  on 
said  premises  before  the  fifteenth  day  of  July, 
A.  D.  1908,  sod  thereafter  to  work  the  same 
cratlnuously  in  a  thorough  and  workmanlike 
manner,  employing  at  least  two  (2)  men  under- 
ground, working  at  least  twenty-five  (25)  shifts 
to  the  man  ench  calendar  month,  and  to  permit 
the  party  of  the  first  part  to  have  access  to  all 
parts  of  said  property  at  all  times  and  to  allow 
no  person  not  in  privity  with  the  narties  hereto 
to  take  or  bold  possession  of  said  property  or 
any  part  thereof  under  any  pretense  whatever, 
and  during  the  eoDtinuance  of  this  bond  and 
lease  to  deposit  in  said  First  National  Bank  to 
the  credit  of  said  party  of  the  first  part  twenty 
(20)  per  cent,  of  tbe  net  smelter  or  mill  re- 
turns of  all  ore  taken  from  said  property  as  and 
when  received,  said  sum  so  deposited  to  l>e  a 
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part  pajrmeiit  of  said  pnrchase  moae^,  and  to 
deposit  in  connection  therewith  a  duplicate  copy 
of  mill  and  amelter  settlement  sheets  for  all 
ore  dipped  from  said  j^rcmec^,  witbin  ten  (10) 
days  from  the  date  of  bucd  shipment.  All  shaft 
work  done  in  connection  with  tais  contract  to  be 
substantially  timbered  in  a  workmanlike  man- 
ner.  and  all  drifts  shall  be  timbered  when 
reaaonably  necessary.  *  *  *  Now,  therefore, 
the  coDditioD  of  the  above  obligation  Is  such 
that  if  said  party  of  the  second  part,  or  his 
sasigns,  shall  fail  to  comply  witii  the  terms  of 
the  aforesaid  agreement  or  any  of  them,  time 
beine  of  the  essence  hereof,  and  If  the  said  par- 
ty of  the  first  part  shall  well  and  faithfully  per- 
form the  same,  then  this  obligation  shall  be 
null  and  void,  otherwise  remain  In  full  force 
ADd  effect,  and  in  case  of  such  failure  all  sums 
deposited  as  aforesaid  shall  be  retained  by  the 
said  party  of  the  first  part  as  liQuidated  dam- 
ases  and  the  party  of  the  second  part  shall 
forthwith  mtrender  potsession  ot  said  piem- 
isea." 

Under  this  agreement  Tates  worked  the 
prc^rtles  from  July  1,  1908,  to  the  19th  day 
of  April,  IdlO,  when  he  assigned  It  to  the 
Herald  Mines  Company,  a  corporation,  which 
at  once  entered  into  possession  of  the  mines, 
and  worked  them , until  February  11,  1911. 
Plaintiff,  and  others  who  assigned  their  ac- 
counts to  him,  worked  in  and  upon  t^e  mines 
for  this  company.  These  accounts  not  hay- 
ing been  paid,  plalntUI  filed  his  Hen  state- 
ment, claiming  a  lien  upon  the  mining  prop- 
erty. In  his  complaint  to  foreclose  plaintiff 
alleged  that  between  dates  named,  which  vary 
from  the  12th  day  of  December,  1910,  to  the 
11th  day  of  February  following,  his  respec- 
tlTe  assignees,  including  himself  rendered 
serrlcM  for  the  Herald  BOnes  Oompany  in 
working,  operating,  and  delevoplng  the  prop- 
erty under  bond  and  lease,  and  stated  the 
sum  due  each  tor  this  work.  He  further  al- 
leged that  during  these  periods  the  Herald. 
Mines  Company  op<nated  the  property  with 
tbe  full  knowliBdgB  and  consent  of  the  de- 
fendant, and  that  be  did  not  give  the  notice 
required  by  section  4029,  R.  S.  1908.  The  an- 
swer put  In  issue  the  allegation  of  the  knowl- 
edge of  defendant  that  the  pn^wrty  was  be- 
ing operated  by  the  Herald  Mines  0<»npany, 
or  that  it  was  developing  or  improrlng  the 
pn^rty.  and  set  out  h«c  verba  the  instru- 
ment to  which  we  have  referred.  The  repli- 
cation of  plaintlfl  alleged  that  the  property 
was  improved  by  the  Herald  Mines  Company 
by  means  of  shafts,  tunnels,  Inclines,  adits, 
drifts,  and  other  improvements  thereon,  and 
ttiat  idalntur  and  his  assignors  performed  la- 
Iwr  npon  these  Improreincnts. 

At  the  trial  it  was  aduiitted  Qiat  the  no- 
tice mentioned  in  section  4029  was  not  given 
by  the  defendant  The  testimony,  In  addi- 
tion to  the  execution  of  the  bond  and  lease, 
establi^ed  that  the  work  for  which  the  lien 
was  dalmed  was  performed  by  the  plaintiff 
and  his  assignors,  at  the  instance  ot  the  Her- 
ald Minea  Company  in  the  different  capac- 
ities ot  engineer,  trammer,  op^ting  ma- 
chine drills,  timbering,  working  on  the  h<d8t, 
UacksmlthlQg,  sorting  ore,  superintending, 
■toping  or  breaking  down  ore  above  the  two 


levels,  drifting  on  the  vtSn  for  an  ore  chute, 
making  an  np-ralse  for  Tentilatl<m,  a  cross- 
cut in  the  foot  wall,  and  a  station.  Tlie  ore 
broken  was  sorted  and  sold.  In  short,  all  the 
work  performed  by  the  plaintiff  and  his  as- 
signors was  of  the  character  usually  done  in 
the  ordinary  course  of  mining  for  edmmerdal 
purposes. 

It  appears  ttiat  all  drifting  was  In  and 
along  the  vein  at  the  ISO-foot  level.  What  is 
termed  an  up-ralse  was  nothing  more  than  a 
stope,  except  possibly  In  one  place  a  con- 
nection was  made  between  the  roof  of  the 
stope  and  the  level  above  by  an  excavation 
for  ventilation  which  extended  a  few  feet 
from  the  top  of  the  stope.  The  timbering  was 
In  the  stope. 

The  character  of  the  work  during  the  peri- 
od for  which  the  Hen  is  claimed  Is  describ- 
ed by  the  witness  Yates  as  follows  (quoting 
from  the  abstract): 

"I  am  familiar  with  all  the  work  that  was 
done  on  this  property  from  December  1st,  to 
February  11th.  It  was  what  I  consider  ordi- 
nary miniag  work,  drifting  and  stoplng.  Prac- 
tically all  utat  was  done  was  just  such  work  as 
was  necessary  to  reach  and  remove  the  ore  that 
was  taken  out  by  the  Herald  Mines  Company." 

Harry  E.  Kelly  and  Charles  H.  Haines, 
both  of  Denver,  for  plaintiff  In  error.  F.  G. 
Folsom,  of  Boulder,  for  defendant  In  error. 

GABBERT,  J.  (after  stating  the  facta  as 
above).  Section  1  of  our  Lien  Act  (Session 
Laws  1809,  p.  261,  being  section  4025,  R.  S. 
1908)  provides,  so  far  as  material  to  con- 
sider, that: 

"Mechanics,  materialmen,  contractors,  sub- 
contractors, builders,  and  ail  persons  of  every 
class  performing  labor  upon  or  furnishing  ma- 
terials to  be  used  in  the  oonstrnction,  alteration, 
addition  to,  or  repair,  either  in  whole  or  in  part, 
of  any  building,  •  •  •  tunnel,  •  •  ♦  or 
any  other  structure  or  improvement,  upou  land, 
*  *  *  shall  have  a  lien  upon  the  property  up- 
on which  they  have  rendered  service  or  bestow- 
ed labor  •  •  •  for  the  value  of  such  serv- 
ices rendered  or  labor  done  *  *  •  whether 
at  the  Instance  of  the  owner,  or  of  any  other 
person  acting  by  his  authoritjr  or  under  him,  as 
agent,  contractor,  or  otherwise ;  for  the  work 
or  labor  done  or  services  rendered  *  *  *  by 
each  respectively,  whether  done  or  famished  or 
rendered  at  the  instance  of  the  owner  of  the 
building  or  other  improvement,  or  his  agent; 
and  every  contractor,  architect,  engineer,  sub- 
contractor, builder,  agent  or  other  person  hav- 
ing charge  of  the  construction,  alteration,  addi- 
tion to,  or  repair,  either  in  whole  or  in  part,  of 
any  building  or  other  improvement,  as  afore- 
said, shall  be  held  to  be  the  agent  of  the  owner 
for  the  purposes  of  this  act." 

Section  4  of  the  act,  being  section  4028, 
Id.,  provides: 

"The  providons  of  this  act  shall  apply  to  all 
persons  who  ihall  do  work  •  •  •  as  provid- 
ed in  section  1  of  this  act,  for  the  working, 
preservation,  prospecting  or  development  of 
any  mine,  lode  or  mining  claim  or  deposit  yield- 
ing metals  or  minerals  of  any  kind  or  for  the 
working,  preservation  or  development  ot  any 
such  mine,  lode  or  deposit,  in  search  of  any 
such  metals  or  minerals;  and  to  all  persons 
who  shall  do  work  •  •  •  upon,  In  or  for 
any  shaftr  tunnel,  mill  or  timoel  aite.  iodine 
adit,  drift  or  any  draining  or  other  improvement 
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of  or  upon  any  sach  mine,  lode,  deposit  or  tnn- 
nel  site ;  ♦  •  •  and,  provided,  farther,  that 
this  section  shall  not  be  deemed  to  apply  to  the 
owner  or  owners  of  any  mine,  lode,  deposit, 
shaft,  tunnel,  incline,  adit,  drift  or  other  excava- 
tion, who  shall  lease  the  same  in  small  blocks  of 
ground  in  areas,  whether  of  surface  or  beneath 
the  surface,  not  to  exceed  150  feet  in  length  by 
the  width  of  the  claim  and  for  e  depth  of  150 
feet  or  less  to  one  or  more  sets  of  lessees."  . 

Liens  of  the  character  under  consideration 
are  purely  creatures  of  statute.  They  nei- 
ther exist  nor  can  be  enforced,  except  In 
cases  falling  within  Its  purview,  and  only 
those  persons  whom  the  statute  plainly  gives 
the  right  to  a  lien  can  acquire  It.  Such  has 
been  the  uniform  ruling  of  this  court  and 
the  Court  of  Api)cal8. 

[1]  Sectloo  8  of  the  Lien  Act  as  it  exist- 
ed prior  to  the  act  of  1899,  and  as  amended 
(Session  Laws  1805,  p.  202),  was  substan- 
tially the  same  as  section  4028,  supra.  Un- 
der that  section  it  was  held,  in  Wilklns  v. 
AbeU,  26  Colo.  462,  58  Pac.  612,  that  the  pur- 
pose of  section  8,  when  read  In  connection 
with  other  provisions  of  the  lien  act,  of 
which  It  formed  a  jiart,  was  to  give  a  Hen 
on  mining  property  upon  the  same  ooDditions 
that  a  lien  attaches  to  other  property  for 
services  rendered  the  owner,  or  some  one 
of  the  enumerated  persons  acting  for  him, 
as  his  agent,  but  that  the  lessee  of  a  mining 
claim  was  not  one  of  such  persons,  for  the 
reason  that  the  lessee  Is  not  employed  by  the 
lessor  to  do  any  work  for  him,  as  by  the 
demise  to  the  lessee  he  acquires  a  qualified 
Interest  In  the  proper^  leased,  which  entitles 
him  to  work  the  same  for  his  own  beneflt. 
This  ruling  was  followed  in  Antlers  Park 
B.  M.  Oo.  V.  Cunningham,  29  Colo.  284,  68 
Pac.  226,  and  Williams  t.  Eldora  Enterprise 
a.  M.  Co.,  35  Colo.  127,  83  Pac.  780.  In  the 
latter  case  Mahcr  v.  Shull,  11  Colo.  App. 
322,  62  Pac.  1115;  Schwelzer  t.  Mansfield, 
14  Colo.  App.  236,  69  Pac.  843,  and  Little 
Valeria  M.  &  M.  Co.  y.  IngersoU,  14  Colo. 
App.  240,  58  Pac.  970,  where  Bubstantially 
the  same  ruling  was  annonnced,  were  cited 
with  approvaL  In  the  Wllltins  Case,  It  was 
also  contended  that  by  virtue  of  the  proviso 
Included  In  section  8,  passed  In  1805,  the  own- 
er of  the  fee  was  liable  for  work  performed 
at  the  Instance  of  the  lessee  tmless  the  lessor 
leased  the  mine  "in  small  blocks  of  ground 
to  one  or  more  sets  of  lessees."  Passing  up- 
on this  question.  It  was  held  that: 

"The  office  of  a  proviso  is  not  to  enlai^  or 
extend,  but  rather  to  put  a  limitation  or  re- 
straint upon  the  language  which  the  lawmaker 
has  used  in  the  body  of  the  act.  It  excepts 
something  from,  but  adds  nothing  to,  the  act." 

And  therefore  the  proviso  of  Itself  could 
not  be  construcHl  to  give  any  Hen  that  did 
not  exist  by  virtue  of  the  affirmative  provi- 
sions of  the  act 

FoHowlng  the  cases  above  cited,  we  think  It 
Is  clear  that  under  section  4028  a  lien  In  favor 
of  the  plaintiff  cannot  be  established,  because 
the  work  he  and  his  assignors  performed  was 
done  at  the  Instance,  and  for  the  benefit,  of 


the  Herald  Mines  Company,  Trtiose  relation 
to  the  defendant  was  that  of  lessee  only, 
and  that  the  proviso  in  that  section  cannot 
be  coustrued  to  give  a  right  to  a  Hen  In  such 
circumstances.  Neither  does  the  fact  that 
the  instrument,  executed  by  the  defendant, 
was  a  bond  and  lease  change  the  situation. 
The  mines  company  was  not  in  possession  by 
virtue  of  the  option  to  purchase,  but  under  a 
contract  of  leasing  and  solely  for  the  purpose 
of  working  the  property  under  the  lease,  at  a 
stipulated  rent  in  the  nature  of  royalty.  The 
portion  of  the  Instrumeut  which  may  be  de- 
nominated a  bond  or  option  to  purchase  did 
not  require  the  vendee  to  make  any  Improve- 
ments. The  only  condition  imposed  upon  the 
lessee  by  the  lease  was  that  work  should  be 
commenced  within  a  time  s[)ecified,  and  there- 
after work  the  property  continuously,  in  a 
thorough  and  workmanlike  manner,  employ- 
ing not  less  than  two  men  underground,  work- 
ing at  le^t  25  shifts  to  the  man  each  calen- 
dar month,  and  that  all  shaft  woilc  done 
should  be  substanttoUy  timbered  in  a  work- 
manlike manner,  and  aU  drifts  timbered 
when  reasonably  'necessary.  According  to 
the  testimony,  the  work  performed  by  the 
plaintiff  and  his  assignors  was  of  the  charac- 
ter usually  done  In  the  ordinary  conrse  of 
mining.  A  lessee  of  a  mine  must  at  least  do 
ordinary  development  work  In  order  to  ex- 
tract the  ore  It  contains,  and  to  extract  It 
necessarily  requires  work  to  be  done  upon  the 
mine.  This  character  of  work,  when  per- 
formed at  the  Instance  of  the  lessee,  does  not, 
under  the  sections  of  the  Hen  act  so  far  coo- 
ddered,  give  the  parties  performing  such 
work  any  right  to  a  llm  upon  the  fee  of  the 
lessor.  Such  is  the  ruling  in  the  Williams 
Case,  where  that  question  Is  fully  discussed. 

[2]  This  brings  us  to  a  consideration  of 
the  qu^tlon  of  whether  the  failure  of  the  de- 
fendant to  give  the  notice  mentioned  In  sec- 
tion 4029,  R.  S.  1908,  subjecta  his  Interest  In 
the  property  to  a  lien  In  favor  of  the  plaintiff. 
That  section  provides: 

"Any  •  *  •  tunnel,  •  •  •  and  every 
structure  or  other  improvement  mentioued  in  the 
preceding  sections  of  this  ac^  constructed,  al- 
tered, added  to,  •  •  •  or  repaired,  either  In 
whole  or  in  part,  upon  or  in  any  land,  with 
the  knowledge  of  the  owner  or  reputed  owner  of 
such  land,  *  *  *  shall  be  held  to  have  been 
erected,  constructed,  altered,  «  •  •  repaired, 
or  done  at  the  Instance  and  request  of  such  own- 
er or  person,  but  so  far  only  as  to  subject  his 
interest  to  a  lien  therefor  as  in  this  section  pro- 
vided ;  *  *  *  unless  such  owner  or  person, 
shall,  within  five  days  after  he  sbaU  have  ot>- 
tained  notice  of  the  erection,  conatroction,  al- 
teration, removal,  addition,  repair  or  other  im- 
provement, aforesaid,  give  notice  that  his  inter- 
ests shall  not  be  subject  to  any  Hen  for  the 
same,  by  serving  a  writteii  or  printed  notice 
to  that  effect,  personally,  upon  all  persons  per- 
forming labor  or  furnishing  skill,  materials,  ma- 
chinery or  other  fixtures  therefor,  or  shaU,  with- 
in five  days  after  he  shall  have  obtained  the  no- 
tice aforesaid,  or  notice  of  the  Intended  erec- 
tion, construction,  alteration,  removal,  addition, 
repair  or  other  improvement  aforesaid,  ^ive  such 
notice  as  aforesaid  by  posting  and  keeping  post- 
ed a  written  or  printed  notice  to  the  «Eect 
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aforesaid,  in  some  coDepicuoas  place  apon  said 
land  or  upon  the  buildinc  or  other  iiaproTement 
situate  thereon.  Provioed,  that  tlUB  section 
shall  not  apply  to  co-owners  of  unincorporated 
canals,  ditches,  flames,  aqueducte,  and  reservoirs 
not  (oor)  to  the  enforcement  of  chapter  116  of 
the  Session  Iawb  of  Colorado  of  1893;  and, 
provided,  further,  that  the  provisions  of  tiiis 
section  ^all  not  be  construed  to  apply  to  any 
owner  or  person  claiming  any  interest  in  8U<ui 
property  who  shall  have  contracted  tor  any  erec- 
tion, stmettire  or  impTDTonent  mentioned  in  this 
act" 

The  important  question  Is:  In  what  dr- 
cumstancea  must  the  owner  of  property  give 
the  notice  rcQulred  by  this  section  In  order 
to  protect  his  fee  from  being  subjected  to 
a  Hen  for  the  character  of  Improvements 
therein  mentioned?  Clearly,  If  the  owner 
has  entered  into  a  contract  to  have  such  lio- 
proTements  constructed,  which  tmder  the 
provisions  of  the  lien  act  wonld  subject  his 
fee  to  a  lien  therefor,  he  cannot  prevent  the 
lien  attaching  by  giving  notice  that  his  in- 
terest In  the  property  shall  not  be  subject  to 
a  lien  for  snch  Improvements.  That  would 
defeat  the  very  purpose  of  the  lien  act,  which, 
by  preceding  provisions,  care  has  been  taken 
to  prevent  Evidently  the  purpose  of  the 
section  Is  to  require  an  owner,  where  another 
in  possession  of  his  property  Is  malting  Im- 
provements, which  by  the  terms  of  the  agree- 
ment between  the  owner  and  the  party  in 
possession  the  latter  ia  without  aathority  to' 
make,  to  give  notice  to  those  performing  la- 
bor, or  fatnlshlng  materials  for  such  Improve- 
ments, within  five  days  after  he  shall  have 
obtained  knowledge  that  they  are  being  con- 
structed, that  his  Interest  in  the  property,  up- 
on which  such  improvements  are  being  placed, 
shall  not  be  subject  to  any  lien  therefor,  and 
that  his  failure  to  do  so  renders  his  Interest 
subject  to  a  lien  for  such  improvements. 
I'hat  this  is  the  manifest  purpose  of  the  sec- 
tion Is  plain  from  Its  provisos,  which  are  to 
the  effect  that  It  shall  not  apply  to  an  owner 
who  has  contracted  for  such  improvements, 
nor  the  owners  of  unincorporated  canals, 
dltdiea,  flumes,  and  reservoirs,  nor  to  the 
enforeonent  of  dupter  116»  Session  Laws  of 
1893.  Taming  to  that  chapter,  we  find  it 
provides  that  co-owners  of  unincorporated 
lltches,  except  as  therein  limited,  shall  pay 
for  the  necessary  cleautng  and  repair  of  mcta 
ditches.  In  the  proportion  that  their  respec- 
tive intwests  bear  to  the  total  expenses  in- 
curred In  dfrtng  that  diaractcr  of  woric,  and 
that  the  owners  performing  ench  work  shall 
have  a  lien  upon  the  Interest  of  a  delin- 
quent co-owner  for  his  priqurtion  of  such 
cost  and  expenses.  These  provisos  make  It 
denr  that  by  the  section  It  vas  not  Intended 
to  allow  vi  owner,  by  posting  notices,  to  re- 
lieve hla  PBOperty  from  a  lien  attaching  for 
Improvements,  when,  by  virtue  at  his  con- 
tract with  the  person  making  them,  his  prop- 
erty under  the  Uen  act  is  subject  to  a  Uen 
ther^or,  and  that  its  object  was  to  eatap  the 
owner  from  asserttng  that  unauthoriud  Im- 
provements were  not  made  at  his  instance 


and  request,  if  constructed  with  his  knowl- 
edge, unless  he  gives  the  notice  required  by 
the  section.  In  brief,  the  purpose  of  the  sec- 
tion was  to  give  a  lioi  for  ImprovemNita  not 
authorised  by  any  contract  between  the  own- 
er and  the  person  at  whose  instance  they  are 
being  constructed,  when  by  his  seeming  ac- 
quiescence throoi^  sildce  it  wonld  be  in- 
equitable to  relieve  bis  property  from  a  lien 
for  such  Improvements.  Sn^  In  effect,  la 
the  otmstruction  given  the  secticm  under  con< 
sideratkm  by  our  CoQrt  of  Appeals  in  Elaher 
V.  McPhee-McGizmlty  Ca,  24  Cola  App.  420, 
135  Pa&  182.  In  that  case,  one  French,  agent 
for  the  lessees,  was  In  possession  of  prapegfj 
under  a  lease  from  Mr&  Fisher,  and  made 
improvements  cm  the  property  wUdti  were 
not  authorised  by  the  lease.  The  lessor,  how- 
ever, through  her  agent  bad  knowledge  that 
such  improvements  were  being  made,  and 
failed  to  give  the  notice  required  by  section 
4029.  The  parties  making  these  improve- 
ments or  furnishing  materials  therefor  sought 
to  enforce  liens  against  the  premises  upon 
two  grounds:  (1)  Because  the  owner,  express- 
ly, or  imi^iedly,  thrmgh  a  tenant,  contracted 
for  the  materials  furnished  and  the  labor 
performed;  and  (2)  that  the  improvements 
upon  the  premises  fbr  wbldi  liens  were  dalm- 
ed  could  be  enforced  upon  the  fee  of  the  own* 
er  because  they  were  made  with  her  knowl- 
edge and  she  t^ed  to  notify  the  Uen  dalm- 
ants  that  her  interest  would  not  be  subject  to 
the  liens.  Speaking  to  the  first  point,  the 
court,  through  King,  X.  said: 

"Unless  BO  provided  by  the  terms  of  the  lease, 
the  lessee  is  in  no  sense  the  agent  or  superin- 
tendent of  the  lessor,  nor  is  he  a  contractor  for 
the  lessor,  within  the  contemplation  of  the  lien 
statute.  The  owner  of  property  cannot  be 
bound,  nor  bis  property  charged  with  a  Uen  by 
the  unauthorized  act  of  the  lessee  in  baving  im- 
provcmenta  made  on  the  leased  property" — and 
concluded  by  stating  in  sutntance  that,  as  the 
improvements  were  unauthorised,  liois  would 
not  attach  under  the  general  provisions  of  the 
mechanic's  lien  act 

Speaking  to  the  second  point,  which  In- 
volved a  construction  of  section         it  was 

said: 

"This  section  charges  land  with  a  lien  for  the 
coat  of  any  building  constructed  thereon  or  al- 
tered, added  to  or  improved,  with  the  knowledge 
of  the  owner,  if  be  shall  not  have  contracted 
therefor,  but  from  which  lien  so  charged  he  may 
be  relieved  by  compliance  with  tbe  statutory 
requirements  as  to  notice." 

None  of  tbe  work  performed  by  plaintiff 
and  bis  assignors  was  unauthorised  by  tbe 
instrument  executed  by  the  defendant  under 
which  the  mines  company  was  working  the 
mines.  Hence  the  defendant  was  not  requir* 
ed  to  give  tbe  notice  mentioned  in  section 
4029,  and  hla  &llure  to  do  so  did  not  subject 
his  Interests  to  the  Uen  claimed.  AU  work 
was  performed  at  the  Instance  of  tbe  Herald 
Mines  Company,  whose  Interest  In  tbe  proper- 
ties Involved,  and  relatl<m  to  the  defendant 
Orimm,  was  that  of  lessee  mly,  and  was  of 
that  character  In  fAct,  and  by  the  terms  of 
the  lease,  tor  which  a  lien  wUl  not  attach  to 
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the  fee  of  the  owner.  Consequently,  it  fol- 
lows tbat  plaintiff  la  not  entitled  to  any  lien 
upon  the  intereat  of  Grimm  in  the  mines. 

Counsel  for  plaintiff  rely  upon  Pike  t. 
Empfield,  21  Colo.  App.  161,  120  Pac.  1054, 
and  Clark  Hardware  Co.  t.  Centennial  T.  M. 
Co.,  22  Colo.  App.  174,  123  Pac.  822.  The 
former  case  Is  based  «pon  the  ground  that,  as 
between  the  owner  and  the  party  at  whose 
Instance  the  work  was  performed,  for  which 
the  lien  was  claimed,  the  relation  of  vendor 
and  vendee  existed,  as  the  latter- bound  him- 
self to  purchase  the  property,  and  hence  the 
case  was  mled  by  Sbaplelgh  v.  Hull,  21  Colo. 
419,  41  Pac.  1108.  In  the  Clark  Hardware 
Case  tbe  decision  was  based  upon  the  allega- 
tions of  the  complaint  to  tbe  effect  that  the 
materials  furnished  the  leasee  were  used  for 
tbe  working,  preservation,  prospecting,  and 
development  of  the. property  involved,  there- 
by chancing  its  value,  with  the  knowledge 
of  the  owner,  who  failed  to  post  the  notice 
m^itioned  In  section  4029.  To  this  complaint 
a  general  demurrer  bad  been  Interposed,  and 
It  was  held  that  aa  against  such  demurrer 
the  complaint  stated  a  cause  of  action  for  a 
lien  under  the  provisions  of  section  4029. 
The  case  la  so  constmed  by  the  same  court  in 
Milwaukee  Gold  Mining  Co.  t.  Tomklns-Cris- 
ty  Hardware  Co.,  141  Pac.  G27. 

Other  questions  are  argued  In  the  brie£a  of 
counsel  for  defoidant,  which  It  Is  not  neces- 
sary to  consider.  Cross-errors  are  also  as- 
signed on  behalf  of  plalnttfF ;  but,  as  none  of 
the  questions  thus  presmted  ate  material  to 
the  grounds  upon  which  onr  decision  Is  bas- 
ed, they  need  not  be  passed  upcm. 

Tbe  Judgment  of  tiie  district  oonrt;  in  so 
tax  as  it  awards  a  Uoi  upon  the  fee  of  the 
defendant,  is  reversed,  and  tbe  cause  remand- 
ed with  directions  to  dismiss  the  action  as  to 
him. 

Judgment  revised  and  cause  remanded, 
with  directions. 

HILL,  J.,  dissents. 


COMSTOCK,  State  Engineer,  et  al.  v.  LARI- 
MER &  WELD  RESERVOIR  CO. 
(No.  7582.) 

(Snpmne  Court  of  Colorado.    Dec.  7,  1914. 
Rehearing  Denied  Jan.  4.  1915.) 

1.  Waters  akd  Wateb  Ooubses  (S  247*)— 
Suit  to  DnxBHiRS  RzaHTS— Neoessabt 
Pabtibs. 

To  a  suit,  by  an  appropriator  of  water  for 
Storage  purposes,  to  have  the  year  divided  into 
two  separate  and  distinct  seasons,  during  one 
of  which  water  is  to  be  stored,  and  during 
tbe  other  used  for  direct  irrigation,  it  is  not 
enough  to  make  tbe  water  officials  defendants, 
but  the  direct  irrigators  of  the  whole  water 
division,  and  not  merely  those  of  a  single  wa- 
ter district  thereof,  are  necessary  parties  de- 
fendant. 

[Ed.  Note,— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Uig.  S  S14;  Dec.  Dig.  i 


2.  PLBADIIfO    <|    8*)  — GOROLTTSIOIT  — WaCIB 

Rights  Action— Oohplaint. 

The  complaint  barren  of  facts  showing 
that  defendant  water  officials,  in  making  and 
enforcing  an  order,  as  to  distribution  of  water, 
are  acting  contrary  to  law,  Is  not  aided  by  the 
statement,  a  mere  legal-  condusion,  tlut  they 
are  ao  acting. 

[Ed.  Note.— For  other  eases,  see  Pleading, 
Cent  Dig.  II  12-28%,  68;  Dec.  Dig.  |  &*] 

3.  Waters  and  Water  Goubses  ({  247*>— 
Afpbopbiation  fob  Dibect  Ibbiqation— 
Pekiod  of  Use — Question  fob  Jubt. 

Appropriators  of  water  for  direct  irriga- 
tion are  not,  as  matter  of  law,-  limited  to  tbe 
period  from  April  16th  to  September  15th  of 
each  year,  for  diversion  and  use  of  water. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  |  S14;  Dee.  Dig. 
S  247.*] 

4.  Watees  awd  Wateb  GOussbs  (|  247*)— 
ENjoiniNQ  UaK^Sun  Bbtwber  Appbofbi- 

ATOBS— COUFLAINT. 

To  entitle  an  appropriator  of  'water  to 
maintain  an  equitable  action  against  the  use 
of  water  by  another  appropriator,  the  complaint 
must  show  plaintiff  has  a  dominant  and  superi- 
or right,  both  in  point  of  time  and  Decessity  of 
□se. 

_rEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  814;  Dec.  Dig. 
1247.*]  .        .  H*. 

6.  Watbbs  ahd  Watbr  Coubsbs  <|  240*)— 
Beneficiaij  Uses- Bight  of  Pbbfkbbhob. 

The  right  of  preference  to  benehdal  use  of 
water  depends  on  priority  of  appropriation  and 
necessity  of  use. 

WEd.  Note.— For  other  cases,  see  Watas  and 
ater  Courses,  Dec  Dig.  |  240.*] 

6.  Custous  and  Usages  (|  8*)— Validitt— 

Contbabt  to  Statute. 

A  custom  and  usage,  by  content  of  appro- 

{iriators  of  water,  to  use  the  water  for  direct 
rrigation  only  between  certain  days  of  the  year, 
and  give  it  over  to  storage  for  the  remainder 
of  the  year,  being  directly  «>ntrary  to  the  stat* 
ute,  cannot  be  established  for  any  purpose. 

[Ed.  Note. — For  other  cases,  see  Custums  and 
Usages,  Cent  Dig.  H  S-10;  Dec  Dig.  |  8.*] 

7.  Watbbs  and  Wateb  Ooubses  (|  240*)— 
PBioaiTrES—AoBEXMENTB— Effect  in  Oth- 
eb  Distbicts. 

Custom,  usage,  or  agreement  between  ap- 
propriators  of  water  in  one  water  district,  aa 
to  use  of  waters  of  a  stream  therein,  tributary 
to  a  river  in  other  districts  of  the  same  water 
division,  can  bind  neither  tbe  water  offlciala  nor 
the  appropriators  from  tbe  river  in  other  dis- 
tricts of  the  same  division;  the  division,  and 
not  each  district,  being  the  unit  for  determin- 
ing and  administering  priorities. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Waters  Courses,  Dec.  Dig.  {  240.*] 

8.  Waters  and  Water  Courses  (i  243*)— 
Ibeigation— Direct  and  Storage  Useb— 
Seasons. 

The  use  under  a  valid  appropriation  for 
direct  Irrigation,  as  for  any  otlier  beneficial 
purpose,  being,  as  to  time,  limited,  subject  sim- 
ply to  priorities,  only  by  necessity,  the  question 
of  division  of  the  year  into  direct  Irrigation 
and  storage  seasons  is  not  one  for  the  courts. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  308;  Deb  Dig.  I 
243.*] 

9.  Waters  and  Wateb  Coubbbs  (|  247*)— 
Suit  to  Establish  Rigbts  —  Quxsrioira 
Determinable. 

The  suit  being  merely  to  have  the  time  of 
use  of  waters  of  a  stream  for  Irr^tioa  pui^ 
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poMB  divided  into  two  seasons,  during  one  of 
which  they  may  be  used  for  direct  irrleatloD 
and  the  other  for  stonise,  the  queetions  ot  uon- 
ectiDomical  and  wnatefal  oae  mar  not  be  con- 
sidered, aa  in  a  salt  to  restrain  waste  or  en- 
force economical  as«. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  S  314;  Dec.  Dig.  S 
247.'] 

Oarrigues,  J.,  dissenting. 

En  Banc.  Brror  to  District'  Court,  Lari- 
mer County ;  Harry  P.  Gamble,  Jndge. 

Snlt  by  the  Larimer  &  Weld  Beserrolr 
Company  against  Charles  ,W.  COmstock,  as 
State  Engineer,  and  others.  Decree  for 
plaintiff,  and  defendants  bring  error.  Be- 
versed  and  remanded,  with  directions. 

James  W.  McCreery  ■  and  Donald  C,  Mc- 
Creery,  both  of  Greeley,  and  L.  C.  Stephen- 
son and  Stolen  R.  Stephenson,  both  of  Ft 
Morgan,  for  plaintiffs  iu  error.  L.  B.  Rhodes 
and  R.  W.  Fleming,  both  of  Ft  Collins*  for 
defendant  in  error. 

BAILKY,  J.  The  Larimer  &  Weld  Reser- 
voir Company,  a  corporation,  defendant  in 
error  here,  plaintiff  below,  on  October  26, 
1910.  filed  its  complaint  against  the  State 
Engineer,  the  Division  Engineer  of  Water 
Division  No.  1,  and  the  Water  Commissioner 
of  Water  District  No.  3.  Later,  after  sun- 
dry preliminary  steps,  an  amended  complaint 
was  filed,  setting  forth  the  right  of  plalntiXt 
to  divert  water  for  storage  purposes  from  the 
Cache  la  Poudre  river,  under  an  appropria- 
tion dated  the  3d  day  of  June,  1890,  for  225,- 
000,000  cubic  feet  of  water,  and  one  of  date 
the  1st  day  of  April,  1S95,  for  an  additional 
100.000,000  cubic  feet  of  water,  decreed  Oc- 
tober 28,  1909,  In  Water  District  No.  3,  by 
the  Larimer  County  District  Court;  that  at 
the  time  of  filing  the  complaint  large  quau- 
'  titles  of  water  were  passing  the  beadgate  of 
its  inlet  canal ;  that  no  requirement  existed 
for  the  use  of  this  water  for  direct  irriga- 
tion, either  in  Water  District  3  or  elsewhere ; 
that  plaintiff  was  entitled  to  store  such  wa- 
ter under  its  appropriation  in  its  reservoir; 
that  the  official  defendants  arbitrarily  refus- 
ed to  allow  It  to  do  so.  It  was  further  al- 
leged in  the  complaint: 

"That  in  Water  District  3  there  are,  and 
for  more  than  twenty  years  have  been,  two  well 
defined  and  recognized  period  of  time  each 

{rear  for  the  use  of  water  flowing  in  the  Cache 
a  Poudre  river  and  its  tributaries ;  *  *  * 
that  the  use  of  water  for  direct  irrigation  com- 
mences on  or  about  the  15th  day  of  April  of 
eadi  year  and  terminates  on  or  aboat  the  16th 
day  of  September  of  each  year,  and  from  the 
ir)th  day  of  September  of  each  year  until  the 
15th  day  of  April  of  the  following  year  the 
water  of  said  river  and  lis  tributaries  can  only 
be  used  economically  for  storage;  *  *  *  that 
for  more  than  twenty  years  preceding  the  com- 
mencement of  this  action,  tne  waters  of  said 
river  and  its  tributaries  have  l>een,  by  common 
consent,  so  used;  that  all  rights  of  appropria- 
tion of  any  of  said  waters  for  any  purposes 
other  than  for  storage,  ceased  and  determined 
on  the  15th  day  of  September,  1910;  and  that 


such  other  rights  have  not  been,  and  will  not 
be,  in  force  and  effect  until  the  waters  of 
said  river  and  its  tributari»  are  needed  and 
required  to  irrigate  crops  planted  and  growing 
during  the  commg  season  1911." 

It  was  further  alleged: 

"HThat  on  May  28,  1910,  Division  Enfdneer 
Cogswell  issued  an  order  to  J.  L.  Armstrong, 
Water  CommisBioner  for  Water  District  No.  3, 
as  follows:  'Water  is  needed  for  direct  irriga- 
tion in  diRtrlote  numbered  8,  2,  1  and  64 ;  you 
are  hereby  ordered  to  cease  all  storing  of  water 
in  your  district  until  further  notice  from  this 
office.  Water  most  not  be  wasted  into  reser- 
voirs at  the  lower  end  of  ditch  when  the  reser- 
voir is  not  entitled  to  storage  water,  but  the 
excess  water  should  be  shut  off  the  ditch  at 
the  hcadRate.  In  case  of  heavy  rains  or  floods 
report  to  this  office  immediately  by  phone  at 
my  expense/  " 

The  complaint  further  states.  In  effect,  that 
this  order  was  renewed  on  the  1st  day  of 
September,  1910,  and  was  then  in  full  force 
and  effect;  that  at  no  time  covered  by  said 
order  was  there  any  demand  in  said  district 
for  such  order,  or  for  the  delivery  of  water, 
but  that  such  order  was  uncalled  for  and  an 
assumption  of  authority  and  power  on  the 
part  of  said  defendants ;  that  if  there  Is  any 
person,  company  or  association  making  any 
claim  or  demand  whatever  for  water  for  di- 
rect irrigation,  such  claim  and  demand  is 
Illegal  and  unjust;  that  since  the  15th  day 
of  September.  1910,  there  has  been,  and  un- 
til the  15th  day  of  April,  1911,  there  wUl  be, 
no  need  or  demand  for  water  for  direct  Irri- 
gation in  either  Water  District  No.  1  or  64 
and  that  any  such  use  of  such  water  would 
be  wasteful  and  not  an  economical  or  beue- 
flclal  use,  and  would  be  contrary  to  law. 

The  complaint  concludes  with  a  prayer  for 
a  perpetual  Injunction  against  the  official 
defendants  and  their  successors  In  office,  re- 
straining them  from  enforcing  the  order  com- 
plained of,  and  also  for  a  decree  to  the  effect 
that  in  Water  District  No.  3,  the  Cache  la 
Poudre  river  and  Its  tributaries,  the  direct 
or  Immediate  irrigation  period  commences  on 
the  15th  day  of  April  of  each  year,  and  ex- 
tends to  the  15th  day  of  September  of  each 
year,  and  that  the  storage  season  therein 
commences  September  15th  of  each  year  and 
ends  April  16th  of  the  succeeding  year. 

The  original  defendants,  the  water  offi- 
cials, answered,  alleging  that  they  are  pub- 
lic officers  charged  with  the  distribution  of 
water  of  the  public  streams,  according  to 
the  order  of  priority  as  fixed  by  Judicial  de- 
crees; that  In  the  exercise  of  their  official 
duty  they  had  conformed,  as  advised,  to  the 
law  in  all  respects  without  favor  or  dis- 
crimination ;  that  the  Division  Engineer  had 
made  the  order  set  forth  in  the  complaint; 
that  said  order  was  in  full  force  and  effect, 
but  subject  at  all  times  to  change  and  modi- 
fication when  advised  that  the  flow  of  water 
In  the  streams  would  permit  storage,  and 
that  they,  and  neither  of  them,  were  par- 
ties In  Interest  In  the  proceedings,  were  nei- 
ther owners  nor  appropriators  of  water  of 


*For  oUier  cm«s      Bune  topic  sad  McUon  NUHSSR  Id  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  *  RWr  ladexes 


Digitized  by 


Google 


702 


145  PACIFIC 


BEPOBTBB 


<0olo. 


the  streams,  but  were  acting  solely  in  the  ex- 
ercise of  the  iwllce  power  conferred  by  stat- 
ute In  that  behalf,  and  pursuant  to  previous 
orders  of  the  court;  that  approprlators  of 
water  for  direct  irrigation  in  Water  Dis- 
tricts 1  and  64  were  claiming  and  demanding 
the  right  to  use  the  water  in  the  South  Platte 
river  under  and  by  ylrtue  of  their  several 
prior  appropriations.  All  other  aTerments 
Qf  the  complaint  were  denied  on  information 
and  belief. 

The  plaintlCfs  in  error  here,  who  are  direct 
irrigators,  made  defendants  by  order  of  court, 
filed  answer  to  the  amended  <x>mplaint,  set- 
ting up  several  defenses:  First  That  their 
rights  as  approprlators  of  water  from  the 
Platte  river  in  Water  District  No.  1  are  supe- 
rior Id  point  of  time  and  use  to  the  appro- 
priation of  the  plaintiff  for  storage  purposes ; 
their  present  needs  of  the  same  for  direct 
Irrigation;  their  use  and  enjoyment  of  water 
under  and  pursuant  to  their  several  decrees, 
and  admitting  the  issuance  of  the  order  com- 
I)lalDed  of,  as  set  forth  In  the  complaint; 
tbey  denied  the  alleged  superior  rights  of 
pluintlff,  and  also  the  existence  of  a  custom 
or  law  fixing  a  storage  season  anywhere  as 
against  a  diversion  of  water  by  prior  appro- 
prlators for  beneficial  uses;  Second.  That 
the  amended  complaint  does  not  state  facts 
fuQicient  to  constitute  a  cause  of  action,  or 
show  the  priority  of  the  appropriation  claim- 
ed and  set  forth  by  plaintiff  or  tlie  appropria- 
tions of  the  several  answering  defendants, 
and  also  that  the  court  was  without  Jurisdic- 
tion to  proceed  to  the  determination  of  the 
cause,  because  the  approprlators  of  water  for 
direct  irrigation  in  the  several  other  water 
districts  of  that  dlTlalon  are  not  Joined  as 
defendants,  being  necessary  and  indispensa- 
ble parties;  and,  Third.  For  an  affirmative 
answer  and  defense,  that  they  axe  direct  ir- 
rigators in  Water  District  No.  1,  from  the 
Platte  river,  setting  forth  full;  and  ai>eclfical- 
ly  their  rights  and  dates  of  decreed  appropri- 
ation, and  the  use  of  aU  water  that  could  be 
obtained  under  their  several  appropriatl(His 
at  all  seasons  of  the  year  for  direct  and  ben- 
efldal  use  in  the  irrlgaUon  of  their  lands  and 
crops,  and  that  they  had  been  In  such  enjoy- 
ment and  use  of  their  respective  appropria- 
tions and  rights  ever  since  their  said  several 
approio'Iations  were  made  and  decreed.  By 
replication  Issue  was  Joined  upon  all  new 
matter  set  up  in  the  answer. 

A  careful  analysis  of  the  alie^atttnis  of  the 
complaint  leads  to  the  trre^stlble  conclusion 
that  the  real  object  of  the  action  was  to  have 
the  court  enter  a  decree  dividing  the  year 
into  two  seasons,  one  for  direct  irrigation, 
and  the  ot^er  for  the  storage  of  water,  and 
the  court  gave  relief  substantially  as  prayed. 
The  effect  of  the  decree  was  to  declare  and 
fix,  in  the  territory  involved,  the  season  In 
which  direct  irrigation,  so  called,  might  be 
practiced,  and  the  seascm,  or  portion  of  the 
year,  when  waters  flowing  in  the-  natural 
streuns  must  be  wholly  surrendered  by  di- 


rect irrigators  to  storage  purposes.  In  short, 
the  suit  was  a  proceeding  to  compel  by  In- 
junction the  official  defendants  to  furnish 
water  for  storage,  regardless  of  the  pri- 
orities or  actual  necessities  of  approprla- 
tors for  direct  Irrigation,  on  the  ground  that 
In  any  event  all  right  to  the  distribution  of 
water  for  direct  irrigation  ceases  during  the 
period  from  the  15th  day  of  September  of 
each  year  to  the  16th  day  of  April  next  there- 
after. Upon  a  full  consideration  of  the  aver- 
ments of  the  complaint  it  is  impossible  to 
reach  any  other  conclusion  than  that  this 
was  not  only  the  primary,  but  the  sole  object 
of  the  action. 

The  sufficiency  of  the  amended  complaint 
was  challenged  on  the  grounds:  First.  That 
necessary  and  indispensable  parties  were  not 
Joined  as  defendants ;  Second.  That  no  facts 
were  pleaded  by  which  it  was  made  to  ap- 
pear that  the  official  defendants  were  acting 
In  excess  of  the  authority  conferred  upon 
them  by  law ;  and,  Third.  That  no  facts  were 
pleaded  from  which  it  appeared  that  the 
priority  of  appropriation  claimed  by  plaintiff 
was  prior  to  or  dominated  the  rights  of  plain- 
tiffs In  error  and  other  approprlators  of  wa< 
ter  for  beneficial  uses  within  Water  District 
No.  1,  and  In  other  water  districts  embraced 
in  Water  DlvIslMi  No.  1. 

[1]  Since,  as  we  have  seen,  the  prime  object 
of  the  action  was  to  obtain  a  decree  of  orart, 
dividing  the  year  Into  irrigating  and  non- 
irrigating  seasons,  designating  the  season  In 
which  direct  irrigation,  .so  called,  ml^t  be 
practiced,  and  the  season  or  jrartion  of  ttie 
year  when  the  waters  flowing  In  the  stream 
must  be  surrendered  to  storage  purposes,  and 
which  during  that  time  could  only  be  diverted 
and  employed  for  the  latter  purpose,  it  Is 
manifest  that  all  approprlators  of  water  for 
direct  irrigation  from  the  South  Platte  river 
water^ed  forming  a.  portion  at  Water  Divi- 
sion No.  1,  embracing  Water  Districts  Noa. 
1,  2,  3,  4,  6,  d,  7,  8,  23  and  64,  would  of  neces- 
sity Ik  affected  hy  any  such  decree ;  indeed, 
the  effect  of  the  findings  and  Judgment  of 
the  court  was  to  declare  that  direct  Irrigation 
in  that  water  division  could  not,  during  tbe 
period  from  the  1st  day  of  October  of  each 
year  to  the  15Qi  day  of  April  of  each  succeed- 
ing year,  be  lawfully  carried  on,  and  to  per* 
manently  deny  that  such  right  existed  during 
sncta  period.  If  dicect  Irrigators  in  Water 
Districts  1  and  64  were  necessary  and  indis- 
pensable parties,  as'  hdd  by  the  trial  court, 
upon  like  reasoidng  it  follows  Oiat  all  other 
direct  irrigators  in  the  divlsioii,  especially 
those  with,  senior  rights  to-  those  of  the 
plaintiff,  were  equally  Interested  in  the  sub- 
ject  and  object  of  the  action  ami  Ukewlse 
necessary  and  Indispensable  parties. 

Under  statutory  prorlsIonB,  and  the  ded* 
slons  of  this  court,  Uie  river  with  its  tribnta- 
ries  must  be  administered  by  the  water  offi- 
cials as  a  whole,  and  all  the  decrees  and  ap- 
pr<^rlations  of  the  water  division  of  which 
Water  District  8  is  a  part,  collated^  tabulated 
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and  combined  for  the  purposes  of  sncb  ad- 
mlDistratlon  according  to  priorities.  It  fol- 
lows that  all  priorities  of  appropriation  for 
direct  Irrigation  In  the  several  districts  com- 
prising that  division  would  necessarily  be 
affected  by  the  proposed  decree,  for  It  pre- 
scribes new  methods  and  new  rules,  binding 
Dpon  water  offldals,  for  the  distribution  of 
water  throughout  such  division,  methods  and 
regulations  totally  different  from  those  pre- 
scribed  by  law,  under  which  the  water  offl- 
clals,  the  original  defendants  herein,  had 
theretofore  acted  In  such  distribution  be- 
tween the  several  and  respective  appropria- 
tors  and  users  of  water,  tor  beneficial  pur- 
poses in  that  drainage.  The  water  officials 
are  nominal  parties  only.  The  broad  and 
sweeping  relief  asked,  If  competent  at  all, 
clearly  could  be  awarded  only  against  actual 
appropriators  and  users  of  water  for  direct 
irrigation  in  the  division,  as  they  were  the 
real  parties  in  Interest.  They  alone  were  in- 
terested in  the  subject-matter  of  the  suit  and 
its  object;  the  proposed  decree  wonld  mate- 
rially afCect  their  rights.  They  were,  there- 
fore, not  only  proper,  bnt  necessary  parties, 
and  without  having  them  before  the  cotirt 
no  binding'  or  effective  decree,  such  as  was 
sought  and  In  fact  rendered,  can  be  upheld. 
In  McLean  t.  Farmers'  H.  1^  G.  &  B.  Co.,  44 
Colo.  184,  at  page  m,  98  Pac.  16,  at  page  19, 
speaklDS  to  a  proposition  cfosely  akin  to  the 
one  now  being  cwnsldeied,  the  court  said : 

"The  relief  demanded  by  the  complaint  coald 
not  be  granted  against  the  water  omcials  with* 
out  prejudice  to  the  rights  of  these  coaaumers ; 
neither  could  their  ngbts  be  saved  in  their 
abacDce.  for  Uie  obvious  reason  that  they  were 
the  parties  who  woiUd  be  directly  affected  by 
the  judgment  demanded.  *  •  •  Necessary 
parties  are  all  who  hnve  an  interest  in  the 
subject  and  object  of  the  action,  and  aU  per- 
sons against  whom  relief  mnat  be  obtained  in 
order  to  accomplish  the  object  of  the  suiL" 

It  Is  obrlous  that  a  division  of  the  year 
into  two  separate  and  distinct  seasons,  dur- 
ing one  of  which  water  is  to  be  stored  and 
during  the  other  to  be  used  for  direct  Ifri- 
gatloD,  which  Is  plainly  in  conflict  with  stat- 
utory provisions  providing  for  the  distribu- 
tion of  water,  materially  Changes  the  situa- 
tion of  direct  irrigators  throughout  the 
whole  division,  and  could  not  therefore  be 
properly  decreed  in  any  event,  without  giv- 
ing all  persons  so  Interested  and  affected 
opportunity  to  be  heard.  The  objection, 
therefore,  that  necessary  and  indispensable 
parties  had  not  been  brought  In  was  sound, 
and  the  court  ought  not  to  have  proceeded 
without  having  all  such  parties  before  it 

[2]  The  objection  that  the  complaint  sets 
forth  no  facts  showing  or  tending  to  show 
that  the  water  officials  were  acting  contrary 
to  law  was  also  good.  The  allegations  of  the 
complaint  as  to  the  water  officials  in  this 
respect  are  substantially  as  follows: 

"That  said  defendants  Cogswell,  Comstock 
and  Armstrong  refused  and  still  refuse  to  allow 
this  plaintiff  to  receive  from  the  said  river  and 
its  tributaries  said  water,  and  plaintiff  states 


that  the  acts  of  said  defendants  and  their  »- 
fosal  to  allow  plaintiff  to  receive  such  waters 
through  the  headgate  of  its  inlet  canal  for 
storage  are  unwarranted,  illegal  and  in  viola- 
tion of  plaintiff's  decreed  rights." 

In  paragraph  20  of  the  complaint  the 
plaintiff  sets  out  the  order  of  the  IMvlalon 
Engineer  complained  of,  and  concludes  that 

paragraph  in  the  following  language: 

"That  such  order  was  uncalled  for,  and  the 
asBumption  of  a  power  and  authority  on  the 
part  of  said  defendants,  Cogswell  and  Com- 
stock, that  they  as  public  o£Bcials,  have  no  legal 
authority  to  assume  or  make;  that  it  was  an 
assumption  of  power  and  authority  not  con- 
ferred in  any  manner  npon  them,  by  or  un* 
der  the  laws  and  atatntes  of  thia  state." 

This  order  shows  upon  its  face  that  it  was 
made  in  precise  accord  with  the  police  stat- 
utes of  the  state,  governing  the  method  of. 
distribution  of  water  between  various  ap- 
propriators, in  the  discharge  of  their  public 
duties  In  the  distribution  of  water  to  ditches 
and  consumers  according  to  their  respective 
rights  and  priorities.  In  McLean  v.  Farm- 
ers' H.  L.  G.  &  It.  Co.,  supra,  speaking  to 
this  iKiint  it  is  said :  ^ 

"By  section  2448.  1  Mills'  Statutes,  it  is 
made  the  duty  of  the  superintendent  of  irri^- 
tion  to  distribute  the  waters  in  his  division  in 
accordance  with  the  rights  of  priority  of  appro- 
priation  as  established  by  the  judicial  decrees 
entered  in  the  several  water  districts  included 
in  such  divimon,  and  that  he  shall  have  general 
control  over  the  water  commissioners  of  the 
districts  embraced  in  his  division.  The  several 
decrees  of  the  water  districts  within  a  water 
division  are  to  be  treated  as  one,  and  the 
water  distributed  accordingly.  *  •  •  It  Is 
charged,  however,  that  the  acts  of  the  defend- 
ants in  closiuff  down  piaintifCs'  headgates  were 
wholly  unauthorized,  ill^al  and  unlawful. 
*  *  *  This  statement  does  not  aid  the  com- 
plaint, because  it  Is  but  a  statement  of  a  mere 
legal  conclusion  without  any  statement  of  facts 
upon  which  to  base  it.  *  *  *  In  short,  none 
of  the  averments  of  the  complaint  to  which 
we  have  referred,  nor  all  taken  together,  state 
any  cause  of  action  against  the  defendant  water 
Officials,  for  the  reason  that  It  appears  that 
they  were  only  acting  in  their  officitd  capacity, 
and  no  facts  are  pleaded  from  which  it  is  made 
to  appear  that  they  were  acting  in  excess  of 
the  authority  conferred  npon  them  by  law." 

That  is  precisely  the  situation  which  con- 
fronts the  court  in  this  case.   The  complaint 
is  barren  of  facts  which  In  any  way  show 
;  that  the  water  officials  were  acting  beyond, 
i  or  contrary  to,  the  authority  conferred  up- 
I  on  tliem  by  law.    From  anything  that  is 
'  made  to  appear  by  the  averments  of  the  com- 
'  plaint,  they  were  clearly  acting  within  their 
I  power  and  doing  only  that  which  the  law  en- 
I  Joined  upon  them,  as  such  officials,  to  do. 
j    [3,4]  It  Is  further  urged  against  the  com- 
■  plaint  that  it  does  not  state  facts  sofllcient 
to  state  a  cause  of  action  against  the  direct 
irrigators  who  were  made  defendants  In  the 
Kuit.   It  was  Incumbent  upon  the  plnlntiff  in 
this  connection  to  show  affirmativoly  by  prop- 
er allegations  that  it  had  a  superior  right 
to  these  defendants  to  divert  the  water  of 
the  Cache  la  Poudre  river  for  storage  during 
the  period  named.    It  Is  not  sufHdent  In  a 
case  of  this  kind  for  tjie  plaintift  to  shon 
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that  It  has  made  an  approprlatioii  of  water 
toi  storage  and  has  obtained  a  decree  Uiere- 
for.  It  must  go  further  and  ahow  that  the 
right  so  decreed  Is  relatlr^y  prior  to  that 
claimed  by  the  parties  in  Interest  against 
whom  relief  Is  sought  In  otiier  words,  the 
plaintiff  should  have  shown  by  the  arer- 
ments  of  Its  complaint,  In  order  to  state  a 
cause  of  action,  that  Its  alleged  rights  domi- 
nated the  rights  of  the  direct  Irrigators 
whose  right  of  use  It  undertoolc  to  have  de- 
nied. Since  the  complaint  failed  to  do  this, 
it  Is  In  that  respect  Insufficient 

The  supposed  cause  of  action  Is  based  up- 
on the  proposition  that  on  the  15th  day  of 
September  of  each  year  the  season  for  direct 
irrigation  ends,  and  that  none  of  the  defend- 
ant approprlators  of  water  for  direct  irri- 
gation could,  after  that  date,  uor  until  the 
ISth  day  of  April  of  the  following  year,  as 
against  one  cialmlog  water  for  storage,  al- 
though junior  in  point  of  time,  lawfully  di- 
vert water  to  be  applied  to  the  direct  irri- 
gation of  land  or  crops.  This  proposition  is 
fundamentally  wrong,  and  is  in  conflict  with 
the  provisions  of  our  Constitution  to  the  ef- 
fect that  the  water  of  every  natural  stream 
not  heretofore  appropriated  within  the 
state  of  Colorado  is  declared  to  be  the  prop- 
erly of  the  public,  and  the  same  Is  dedicated 
to  the  use  of  the  people  of  the  state,  subject 
to  appropriation  as  hereinafter  provided ; 
that  the  right  to  divert  the  unappropriated 
water  of  any  natural  stream  to  beneficial 
uses  shall  never  be  denied,  and  that  priority 
of  appropriation  shall  give  the  better  right 
as  between  those  using  water  for  the  same 
purpose.  Plaintiff,  by  the  averments  of  its 
complaint,  relics  for  relief  upon  the  bare  fact 
that  the  defendants,  who  are  direct  irri- 
gators, are,  as  matter  of  law,  limited  in  the 
diversion  and  use  of  water  to  the  period 
from  April  15th  to  September  15th  of  each 
year,  without  reference  to  the  date  of  their 
several  priorities,  and  that,  as  is  alleged,  any 
use  of  water  for  direct  irrigation  by  them 
outside  of  this  period  is  an  unlawful  use, 
which  interferes  with  the  right  of  plaintiff. 
It  is  solely  because  of  such  supposed  limita- 
tion upon  the  right  of  use  by  the  defendants^ 
direct  Irrigators,  Uiat  plaintiff  claims  Its  ap- 
propriations are  superior  to  theirs.  These  al- 
legations, since  on^  conclusions  of  law,  bas- 
ed upon  and  following  false  and  erroneous 
assnmptlons,  as  stated,  are  Insufficient  to 
make  out  a  cause  of  action  against  the  de- 
fendants, who  are  direct  irrigators.  In  or- 
der to  entitle  an  approprlator  of  water  to 
maintain  an  cQUltable  action  against  tbe 
use  of  water  by  another  approprlator,  It  must 
be  shown  by  allegations  of  fact  that  the  one 
seeking  such  relief  has  a  dominant  and  su- 
perior right,  both  in  point  of  time  and  neces- 
sity of  use.  Nothing  of  this  sort  is  made  to 
appear  in  the  complaint,  but  by  necessary  In- 
ference and  Implication  the  Tery  opposite  Is 
shown. 


In  QuToH  T.  Vance,  89  Colo.  216.  88  Pac. 
1069,  np<Hi  tke  question  of  the  sufficiency  of 
tbe  complaint  to  entitle  <me  aK>roprlator  to 
restrain  an  alleged  nnlawfn!  diversion  of 
water  by  another,  this  was  declared: 

,  "A  complsint,  in  an  action  by  a  senior  appro- 
priator  to  restrain  an  unlavrful  diversioa  of 
water,  which  merely  alleges  that  plaintiff  has 
B  priority  superior  to  that  of  the  defendant 
with  which  the  defeodaat  is  interfering,  is  but 
a  mere  conclusion  of  law,  and  is  Qot  a  suffi- 
cient statement  of  ultimate  facts  constituting 
a  prior  appropriation,  but  it  is  necessary  to 
state  the  facta  which  show  such  appropriation 
and  its  priority." 

In  McLean  v.  Farmers'  H.  li.  C.  &  B.  Co., 
supra,  it  was  said: 

"The  object  of  the  action  was  to  prevent 
these  officers  from  caudnff  watu  to  flow  down 
the  stream  for  the  use  of  appropriators  in  dis- 
trict Ko.  2,  and  in  order  to  effect  this  end  it 
was  necessary  that  the  rights  of  plaintiffs  to  the 
subject-matter  of  controversy  be  adjudged  su- 
perior to  those  of  these  appropriators." 

Surely  unless  facts  are  set  forth  in  the 
complaint  which  show  such  superiority  of 
right  no  cause  of  action  is  stated,  and  in  the 
absence  of  such  averments  no  superiority  of 
right  could  be  adjudged. 

tS]  Beginning  with  the  first  application  of 
water  In  Colorado  to  beneficial  uses,  the 
right  of  preference  to  such  use  between  re- 
spective claimants  has  been  made  to  depend 
upon  prior  appropriation  and  necessity  of 
use.  This  doctrine  has  become  thoroughly 
entrenched  in  our  jurisprudence,  through  con- 
stitutional and  statutory  provisions,  and  by 
a  uniform  and  unbroken  line  of  judicial  de- 
cisions. The  complaint  is  framed  apon  a 
theory  in  direct  conflict  with  this  well  settled 
doctrine,  and  to  htdd  that  it  states  a  cause 
of  action  would  completely  overturn  and  nul- 
lify this  primary  and  fundamental  role. 

[1, 7]  The  further  aUegatttms  In  tbe  conn 
plaint  to  the  effect  that  for  more  fban  twotty 
years  preceding  the  commencement  of  this 
action,  In  Water  District  No.  S,  the  waters  of 
the  Gadw  la  Pottdre  and  Its  trUra^les  have 
by  common  consent  of  the  water  appropria- 
tors therein  been  used  and  employed  for  direct 
Irrigation  during  the  peiiod  from  tbe  15th  day 
of  ^nrll  of  eadi  yesF  to  the  16di  day  <MC  Sep- 
tember of  each  year,  and  that  from  the  15th 
day  of  September  of  each  year  to  tbe  IBtb 
day  of  April  of  the  following  year  these  wa- 
ters have  been  given  over  to  storage,  are  m> 
lied  upon  to  consUtute  a  cause  of  actlm.  If 
it  be  true  that  such  cnstom  and  naace  has 
thus  prevailed  in  this  particular  water  dis- 
trict, it  Is  directly  cmtrary  to  tbe  statute, 
and  cannot  theref<we  be  established  for  any 
purpose.  12  Cyc.  1054 ;  Bas^  t.  GaUa^ier, 
20  Wall.  670,  22  L.  SkL  462.  Furthermore, 
the  Cache  la  Foudre  river,  which  comprises 
Water  District  3  of  Water  Dlvlsloa  1,  Is  a 
tributary  of  the  South  Platte,  and  its  waters 
are  waters  of  tbe  South  Platte,  and  tbey  can 
no  more  be  Interfered  with  adversely  to  tbe 
rights  of  other  consumers  In  tbe  aevend  oth- 
er districts  In  that  division,  by  Junior  resei^ 
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voir  approprlators,  than  can  the  waters  of 
ttie  South  Platte  proper,  Immediately  ad- 
jacent to  their  headgates.  And  even  If  the 
custom  and  usage  alleged  were  fnlly  and  sat- 
isfactorily established  by  competent  proof, 
it  would  not  bind  either  the  water  officials, 
or  consumers  of  water  from  the  same  streams 
in  the  several  other  districts  of  the  same  wa- 
ter dlTision. 

In  McLean  v.  Farmers'  H.  Ij.  O.  &  B.  Ck>., 
BUpra,  it  was  said: 

,  "With  priorities  settled  It  became  necnsary  to 
u^wint  offldala  whose  duty  It  Is  to  distribute 
the  waters  of  a  streain  according  to  tiie  de- 
creed priorities  therein.  Their  functions  and 
aathorlty  cannot  be  Interfered  with  withont 
ignoring  adjudication  decreest  and  the  statutes 
relating  to  the  dlstributicai  of  water  therenn- 
der,  which  would  bring  about  the  conditions 
that  existed  prior  to  the  time  when  we  had  any 
statutes  on  Uie  subject  relating  to  the  adjudi- 
cation of  rights  to  the  use  of  water  or  its  dis- 
tribution by  officials  in  accordance  with  such 
adjudication.  The  laws  of  the  state  providing 
for  officials  to  distribute  the  waters  of  our 
streams  for  agricultural  uses  according  to  ad- 
judicated priorities  were  passed  for  the  pur- 
pose of  securing  an  orderly  distribution  of  such 
waters,  and  to  prevent  breaches  of  the  peace 
which  would  inevitably  ensue  if  the  owners  of 
priorities  were  permitted  to  divert  and  divide 
the  waters  of  our  streams  according  to  their 
ideas  of  their  adjudicated  rights  and  needs. 
These  laws  must  be  strictly  enforced  and  ob- 
served, and  the  courts  have  no  power  to  annul 
them.*' 

In  Water  Sniiply  &  Storage  Go.  v.  Larimer 
&  Weld  Reservf^  Oa,  25  Colo.  87,  68  Paa 
886,  It  was  held  In  snbstance  and  effect  that 
the  tributary  from  which  a  Junior  approprla- 
tor  takes  most  first  answer  to  a  senior  ap- 
propriator  from  ttie  main  stream.  In  Mc- 
Lean V.  Farmers*  H.  L.  G.  &  B.  Go.,  supra, 
on  antiiorlty  of  Lower  Latham  Dltdi  Oo.  ▼. 
Louden  Canal  &  Reservoir  Co.,  27  Colo.  267, 
60  Pac.  629,  83  Am.  St  Bep.  80,  speaking  to 
tlila  pcrint.  It  was  said: 

"Hie  several  decrees  of  the  water  districts 
within  a  water  division  are  to  be  treated  as 
on^  and  the  water  distributed  among  them. 
It  18  the  duty  of  the  superintendent  of  a  water 
division  to  make  such  distribution  by  direction 
to  the  water  commissioners  under  his  control." 

The  foregoing  states  the  lawful  method  by 
which  water  Is  to  be  distributed  to  users 
throughout  a  division,  that  is  according  to 
priorities,  not  for  a  single  water  district, 
but  for  the  entire  drainage,  as  the  statute 
provides.  Priorities  are  not  to  be  administer- 
ed by  regulations  resting  on  custom,  use  or 
agreement  between  irrigators  of  a  particular 
district,  where  their  enforcement  would  in- 
terfere with  the  rights  of  other  users  In  other 
water  districts  of  the  same  division.  That 
is,  users  and  consumers  of  waters  for  irri- 
gation in  one  district  cannot  mabe  and  apply 
regulations  In  the  administration  of  their 
priorities  according  to  their  own  interpreta- 
tion of  them,  and  to  meet  their  needs  as  they 
think  they  should  be  met;  but  the  waters 
of  a  division  must  be  distributed  to  all  con- 
sumers nndn  the  uniform  rule  provided  by 
law. 
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The  demurrer  to  the  complaint  on  the 
ground  that  facts  sufficient  to  constitute  a 
cause  of  action  against  the  defendants,  who 
are  direct  irrigators,  are  not  stated,  should 
therefore  have  been  sustained. 

[8]  It  follows  from  what  has  already  been 
said  that  the  judgment  under  consideration 
must  be  reversed,  but  as  the  case  was  tried 
upon  its  merits  It  la  not  only  proper,  but  to 
the  interest  of  all  parties  that  we  express 
ourselves  more  fully  and  directly  upon  the 
main  features  of  the  case. 

From  the  evidence,  and  the  record  as  a 
whole,  it  is  disclosed  that  the  decrees  of  the 
defendants^  direct  Irrigators  In  Water  Dis- 
trict 1,  were  and  are  prior  In  time  and  use 
to  that  of  the  plaintiff,  and  that  such  decrees 
are  without  limitation  as  to  time  of  use.  The 
question  beii^  one  of  iiece8Blt7  ot  use,  the 
matter  of  season  alone  cannot  be  OKitrolUng. 
While  that  may  be  a  ttuatm  bearing  upon 
such  neceaeUy,  it  la  not,  and  cannot  be  nuule, 
the  sole  consideration.  To  permit  courts  to 
arbitrarily  fix  a  definite  scSuon  when  water 
for  direct  Irrigation  may  be  used  would  be 
to  allow  tbem  to  fiuten  a  Umltatlon  up<m  a 
rested  right  not  attaiOied  to  It  by  the  decree 
Itself,  cw  hy  any  conatttntlonal  or  statutory 
proTlaion  <a  dedslon  of  this  court  It  ap< 
pears  that  all  these ,  decrees  have  been  in 
force  for  years,  and '  that  water  has  been 
diverted  and  used  under  them  at  any  and  all 
times.  To  now  Judicially  declare  that  the 
users  tliereunder  can  divert  and  apply  water 
for  the  Irrigation  of  their  lands  and  crops 
from  AprU  ISth  to  October  1st  of  eadi  year 
only,  is  in  ^ect  a  modification  of  decrees 
vesting  property  rights,  which  have  been 
used  and  enjoyed,  without  such  limitation, 
for  upwards  of  25  years.  No  lawyer  would 
contend  for,  and  no  court  would  now  permit, 
such  a  modiflcatimi  in  a  direct  proceeding  for 
that  purpose.  This  l>elng  true,  how  can  it 
be  held  lawful  and  proper  for  the  court,  by 
the  indirect  method  of  dividing  the  year  into 
seasons  for  direct  irrigation  and  for  storage, 
respectively,  to  accomplish  such  result?  It  I.s 
a  universally  accepted  legal  maxim  that 
courts  may  not  do  Indirectly  that  which  they 
are  without  power  or  authority  to  do  direct- 
ly. These  decrees  had  no  time  limit  within 
which  use  could  be  made  of  them  when 
awarded.  Where,  and  with  what  tribunal, 
does  the  power  and  authority  now  lie,  after 
such  a  lapse  of  time,  to  arbitrarily  attach  to 
them  such  limitation?  We  are  confidently 
of  the  opinion  that  courts  have  no  such  pow- 
er, and  that  the  anesUon  of  the  division  of 
the  year  Into  direct  irrigation  and  storage 
seas<ms  Is  not  a  judicial  one.  in  the  very 
nature  of  things  no  season  can  be  judicially 
fixed  for  the  use  of  water  for  domestic  pur- 
poses, or  for  the  use  of  water  for  power  or 
manufacturing  purposes.  In  this  respect  the 
law  discloses  no  distinction  between  appro- 
priations for  agricultural  and  for  domestic 
and  manufacturing  porposes.  The  use  of 
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water  for  all  these  purposes,  when  a  valid 
ai^roprlation  has  been  made.  Is  limited  only 
by  the  law  of  necessity.  Appropriatlona  for 
each  of  these  beneficial  uses  take  effect  and 
may  be  enjoyed  by  the  rule  of  priority,  and 
under  the  Constitution  none  of  them  yields 
to  the  other  In  regard  to  date  by  reason  of 
the  character  of  use.  In  fifty  years  of  ex- 
perience in  practical  irrigation  In  this  state 
neither  the  Legislature  nor  this  court  ha^  at- 
tempted to  fix  an  arbitrary  season  for  direct 
irrigation.  Whether  the  Legislature  might 
do  so  is  not  before  us,  and  therefore  not 
<nily  is  not,  but  could  not  now  properly  be, 
determined.  That  question  Is,  tiberefore,  left 
entirely  OB&i  and  unaffected  by  this  dedstmi. 

In  the  lls^t  of  the  history  and  devel<4>ment 
of  this  all  important  Industry,  conalderatltHi 
being  given  to  the  different  altitudes  of  the 
different  parts  of  taie  state,  and  even  In  the 
different  water  dlTlalons  thereof  where  agri- 
cnltnral  pursuits  are  carried  on,  varying 
cllmatle  cmdltlons,  changes  In  the  charactMr 
and  nature  of  llie  Bisons  from  year  to  year, 
difference  In  mil  and  varle^r  of  crops  grown. 
It  would  be  Impossible  for  the  conrte  to  lay 
down  a  uniform  mle  definite^  fixing  such  a 
season,  which  conld  fiilrly  be  Bald  to  afford 
parties  Interested  equal  protection  of  the 
law.  If  conrts  may  arbitrarily  fix  a  season 
covering  the  period  from  April  I5th  to  Oc- 
tober let  of  each  year,  why  may  they  not 
with  e(iual  propriety  designate  a  much  short- 
er season,  or  an  entirely  different  one?  If 
the  matter  is  to  be  left  to  the  courts  at  all, 
seasons  of  varying  length,  covering  different 
periods,  according  to  the  experience,  observa- 
tion, environments,  moods  and  caprice  of 
each  particular  judge,  having  such  question 
under  consideration,  would  inevitably  follow, 
resulting  possibly  In  Injustice  and  inequality, 
and  certainly  in  endless  conflict  and  confu- 
sion, with  attendant  strife  and  Interminable 
litigation. 

[S]  Much  argument  has  been  Indulged 
respecting  noneconomical  and  wasteful  use 
of  water.  As  we  view  the  allegations  of  the 
complaint,  these  questions  are  not  properly 
hefore  us.  For,  as  already  indicated,  and 
as  shown  by  the  decree  of  the  court,  this 
was  a  suit  to  have  the  time  of  use  of  the 
waters  of  the  Cache  la  Poudre  river  and  Its 
tributaries  for  Irrigation  purposes  divided 
Into  two  seasons,  during  one  of  which  they 
□light  be  employed  for  direct  irrigation  and 
the  other  for  storage.  There  Is  no  pretence 
fhat  the  suit  was  one  to  restrain  waste,  or 
to  enforce  economical  use.  No  such  relief 
•.vas  sought  or  given.  This  action  In  fact  is 
uot,  and  cannot  be,  one  for  these  purposes. 
An  action  of  such  a  character  could  only  be 
maintained  against  the  person  or  company 
guilty  of  unlawful  conduct  in  that  respect, 
or  against  those  who  Jointly  participate  in 
such  infractions  of  the  law.  Individuals, 
companies  or  corporations  guilty  of  separate 
or  taid^ndont  offensea  of  this  characta 


could  not  properly  be  joined  In  an  action  for 
relief,  as  was  done  here.  Each  separate 
offender,  or  those  acting  Jointly,  would  be 
held  to  answer  for  his  or  their  own  wrong 
in  independent  actions.  In  this  connection 
it  may  not  be  amiss  to  state  that  it  is  not 
intended  by  this  opinion  to  indicate  that 
direct  irrigators  are  to  be  allowed  to  take, 
have  or  receive  water,  under  their  decrees, 
in  excess  of  their  needs,  nor  are  they  to  be 
permitted  to  use  water  in  such  a  noneco- 
nomical way  as  to  amount  to  waste.  In  all 
such  cases  a  right  of  action  by  a  Junior  ap-' 
propriator,  injured  by  that  character  of 
use,  may  be  maintained  and  relief  granted, 
upon  proper  allegations  and  proofs,  when 
water  officials  fall  or  decline  to  give  proper 
protection. 

This  court  recognizes  the  urgent  and  ever 
increasing  necessity  tor  the  enforcement  or 
the  doctrine  of  economical  use  of  water  fw 
Irrigation,  as  it  has  consistently  done  In  the 
past,  and  urges  upon  the  officers  of  the  law, 
the  courts  and  users  and  consumers  of  water 
themselves,  ready  acquiescence  therein  and 
an  efficient  enforcement  thereof.  Whenever 
there  Is  a  wasteful,  or  other  unnecessary  or 
unlawful  use  of  water,  it  should  be  promptly 
and  efficiently  dealt  with  under  the  law.  By 
this  opinion  the  rights  of  the  direct  Irrigator 
are  in  no  sense  enlai^ed  or  broadened,  bnt 
they  are  only  declared  as  they  now  exist, 
and  have  existed  since  the  entry  of  their 
respective  decrees. 

It  is  also  urged  that  this  court  has  recog- 
nized the  fact  that  there  may  be  a  limitation 
as  to  the  time  of  use  upon  decreed  appropria- 
tions of  water  for  irrigation,  wMch  Is  true, 
but  this  has  occurred  only  when  the  decree 
Itself  fixed  the  limitation,  or  where  In  a 
proper  action  it  had  been  shown,  by  compe- 
tent evidence,  that  the  actual  use  had  been 
in  fact  so  limited.  Upon  the  whole  record, 
including  the  decrees  submitted  and  the 
proofs  adduced  respecting  the  dlverrion  and 
use  of  water  under  them,  the  situation  bere 
appears  to  be  precisely  contrary  to  that 
shown  to  have  been  present  In  cases  where 
such  limitation  was  recognized. 

Other  matters  of  moment  and  ei^aglng 
Interest  have  been  most  ably  presented  In 
the  brieb  of  opposing  counsi^  but  they  an 
not  of  a  diaracter  to  affect  or  alter  the 
views  of  the  court  as  already  Indicated  np<Mi 
the  fundamental  and  controlling  questions 
presented,  and  we  retrain,  therefbre,  from 
consideration  of,  or  comment  upon,  tbem. 

The  Judgment  ia  reversed  and  the  cause  re- 
manded to  the  trial  court  with  directions  to 
dismiss  the  complaint 

GAJUtlOUES,  J.,  dissents. 

WHITER  J.,  concurs  in  the  reversal  ot  Che 
Judgment,  for  the  reason  that  the  complaint 
was  subject  to  the  demurrer  interposed  by 
plaintiffs  in  error  upon  the  grounds  assigned 
therein.   He  expresses  no  views  upon  mat- 
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terg  cUscnssed  In  tlie  opinion,  after  It  bad 
once  been  determined  that  the  complalQt 
failed  to  state  a  cause  of  action. 

HlLIv,      not  participating. 


SOUTH-  PLATTB  DITCH   00.  et  aL  t. 
liABIMBB  &  WELD  BSSKRVOIS 
CO.   (No.  7(30.) 
(Snpreme  Conrt  of  Colorado.    Dec.  7,  1014. 
B«li«ariiv  Dmied  Jan.  4,  lAlB.) 

En  Baoc.  Error  to  DiBtrict  Conrt,  Larimer 
County;  Harry  P.  Gamble,  Judge. 

Suit  by  Larimer  &  Weld  Reservoir  Company 
arainst  the  South  I'latte  Ditch  Company  and 
others,  impleaded  with  Charles  W.  Gomstock, 
State  Engineer,  and  others.  Decree  for  plain- 
tiff, and  said  defendants  bring  error.  Reversed 
and  remanded. 

Allen  &  Webster,  of  Denver,  for  plaintiffs 
in  error.  L.  R.  Rhodes  and  B.  W.  Fleming, 
both  of  Ft  CoUlns,  for  defendant  In  error, 

BAILET.  J.  The  action  was  bronght  by 
the  defendant  tn  error  against  the  State  Engi- 
neer and  other  water  officials,  in  which  plain- 
tiffs In  error,  direct  Irrigators  In  Water  Dis- 
trict No,  64  of  Divldon  No.  1,  were  after- 
ward made  defendants.  The  complaint  is  the 
Bame  as  that  in  cause  No.  7582,  Charles  W. 
Cf^mstock,  State  Engineer,  et  al.,  Plaintifib  in 
Error,  v.  Larimer  &  Welq  Beservoir  Co.,  De- 
fendant in  Error,  145  Pac  700,  decided  at  the 
present  term  of  this  court.  A  general  and 
,  special  demurrA  by  plaintiffs  in  error  to  the 
complaint  was  oTerruled.  They  elected  to  stand 
upon  the  demnrrer,  and  a  decree,  as  prayed,  was 
rendered  by  the  court  against  them  with  costs, 
and  they  brUiK  the  case  here  for  review.  The 
complaint  In  the  case  cited  was  held  obnoxious 
to  a  like  attack,  and  the  reasons  there  given 
are  controlling  here.  Therefore,  Dpon  the  au- 
thority of  that  decision,  the  judgment  is  re- 
versed and  the  cauee  remanded  with  directions 
to  dismlBB  the  complaint. 

Reversed  and  remanded. 

GARRIGUES,  J.,  dissents.  "BELL,  J.,  not 
participating. 


GENERAL  FILM  CO.  v.  McAFBE,  Sheriff. 
(No.  8188.) 

(Snpreme  Court  of  Colorado.    Jan.  4,  1015.) 

JUBT  (I  67*)— iMPANEido— Duty  of  Sheriff. 

Rev.  St.  1908,  §  1208,  declaring  that  the 
coroner  shall  serve  and  execute  all  process  when 
the  sheriff  Is  a  party,  is  mandatory,  and  where 
the  sheriff,  who  was  defendant,  sonimoned  a 
panel,  the  panel  should  be  dlamissed  and  a  new 
venire,  to  Be  summoned  by  the  coroner,  ordered. 

[Ed.  Note.— For  other  cases,  see  Jnry,  Cent 
Dig.  II  201-302,  306 ;  Dec.  Dig.  {  67.*] 

En  Banc.  Error  to  Weld  County  Court; 
Herbert  M,  Baker,  Judge. 

Action  by  the  General  Film  Company 
against  S.  J.  McAfee,  Sheriff  of  Weld  Coun- 
ty, begun  In  Justice  court  and  appealed  to 
the  county  conrt.  There  was  a  judgment  in 
the  county  court  for  defendant,  and  plaintiff 
brings  error.   Reversed  and  remanded. 

Dana  &  Blount,  of  Denver,  and  Mann  & 
Hann,  of  Greeley,  for  plaintiff  in  error. 


BAILEY,  T,  On  May  10, 1912,  the  General 
Film  Company  brought  suit  In  a  Justice's 
court  of  Weld  county  against  S.  J.  HcAfo^ 
as  sheriff,  and  recovered  Judgment  for  poe- 
session  of  certain  personal  property,  which 
the  latter  held  In  his  custody  under  lery  of 
an  execution  theretofore  Issued  to  him  up- 
on a  Judgment  entered  In  a  court  of  record  In 
an  action  between  other  parties. 

The  defendant  appealed  the  case  to  the 
county  court  Plaintiff  moved  in  that  court 
to  dismiss  a  special  panel  of  Jurors  which 
had  been  theretofore  summoned  by  the  de- 
fendant, as  sheriff,  to  try  the  cause,  and 
also  moved  Uiat  a  spedal  Tenire  Issue,  di- 
rected to  the  Coroner  of  the  county  to  sum- 
mon Jurors,  upon  the  ground,  among  oth- 
ers, that  the  sheriff  was  a  party  to  the  nc- 
UfflL  This  motlrai  was  overruled,  wbereupon 
Plalntifl  declined  to  appear  farther.  De- 
fendant moved  for  Judvnent.  wblch,  after 
evidence  as  to  the  value  of  the  property,  was 
rendered  in  his  favor.  Plaintiff  brings  that 
Judgment  liere  for  review. 

Whether  it  was  error  for  the  court  to  re- 
fuse to  dismiss  the  panel  of  Jurors  which  the 
defraidanl^  as  sheriff,  had  summoned,  and 
direct  a  special  venire  to  the  coroner,  pur- 
suant to  the  motion  of  the  plaintiff,  is  the 
sole  question  to  be  determined.  Section 
1298,  R.  8.  1908,  reads  as  follows: 

"Every  coroner  shall  serve  and  execute  pro- 
cess of  every  kind  and  perform  all  other  duties 
of  the  sheriff  when  the  sheriff  shall  he  a  party 
to  the  case,  •  •  •  and  in  all  such  cases  he 
shall  exercise  the  powers  and  proceed  in  the 
same  manner  as  prescribed  for  the  sheriff,  in 
the  performance  of  similar  duties." 

The  fiherlff  was  the  defendant  in  the  ac- 
tion. The  statute  provides,  in  clear  terms, 
that  In  such  case  the  coroner  shall  execute 
process  of  every  kind  and  'perform  all  other 
duties  of  the  sheriff.  The  statute  Is  man- 
datory, and  when  the  court's  attention  was 
directed  to  the  fact  that  the  sheriff  was  the 
defendant,  it  should  have  dismissed  the  spe- 
cial venire  and  issued  a  new  one,  directed  to 
the  coroner  to  summon  a  Jury  to  try  the 
case,  as  by  statute  expressly  provided. 

The  judgment  is  reversed  and  the  cause 
remanded  with  directions  to  try  the  question 
of  title  to  the  property  in  dispute  according 
to  law,  and  'in  conformitT  wiOi  the  views 
herein  expressed. 

Reversed  and  remanded. 


DENVER  TRACKAGE  &  IMPROVEMENT 
CO,  V,  COLORADO  &  S.  RY.  CO. 
(No.  7754.) 

(Supreme  Court  of  Colorado.    Jan.  4,  1915.) 

1.  Appeal  and  Erbob  (|  1011*)— FiNniNOS— 

Conclusiveness. 

A  finding  on  conflicting  testimony  cannot 
be  disturbed  on  review. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  8988-8989;  Dec.  Dig.  | 
1011.*] 
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2.  Deeds  ({  118*)— Peopebtt  Ikgluded— Bt- 

IDENCE. 

In  a  suit  to  gaiet  title  by  plaintiff  holding 
under  a  tax  deed  against  defendant  holding 
under  a  valid  deed,  evidcoce  held  to  anstain  a 
finding  that  plaintiff'!  deed  did  not  embrace  the 
^ro^erty  in  controversy  included  in  defendants 

IKd.  Note.— For  oQuer  cases,  see  Deeds,  Dea 
D^g.  I  118.*] 

3.  Advehse  Possession  (|  79*>— Colob  o» 

Kev.  St.  1008.  M  4088,  4090,  providing 
tliat  every  person  in  the  actual  possession  m 
lands  under  color  of  title  made  in  good  bith, 
and  who  shall  for  seven  snccessire  years  con- 
tinue in  the  possession  and  pay  all  taxes, 
shall  be  adjudged  the  legal  owner,  etc.,  super- 
sede Mills'  Ann.  St.  1801,  8§  2923,  2924,  pro- 
viding that  I  every  person  in  the  peaceable  pos- 
session of  lands  who,  under  color  of  title  made 
in  good  faith,  shall  pay  all  taxes  for  6ve  suc- 
cessive years,  shall  be  adjudged  the  owner,  but 
a  tax  deed  which  does  not  mclude  premises  in 
controveisy  is  not  color  of  title  as  to  them. 

[Eld.  Note.— For  other  cases,  see  AdvmM  Pos- 
session, Cent.  Dig.  K  40e-M2;  Dec  Dig.  { 
79.*] 

.4.  Taxation  (§  804*>-<ri.x  Titu—Sxatuto- 

RT  Pbovisions. 

Rev.  St.  1908,  |  5733,  providing  that  an 
action  for  land  sold  for  taxes  shall  not  lie  un- 
less brought  within  five  years  after  the  ex- 
ecution and  delivery  of  the  tax  deed,  does  not 
apply  where  a  tax  deed  relied  on  by  plaintiff 
to  quiet  title  to  land  does  not  embrace  the  land 
held  by  defendant  under  a  valid  deed. 

[Ed.  Note^For  otbo-  cases,  see  Taxation, 
Cent  Dig.  H  1591,  1592 ;  Dec.  Dig.  |  804.*] 

I^ror  to  District  Court,  Denver  County; 
Harry  C.  Blddle,  Judge. 

Action  by  the  Denver  Trackage  &  Improre- 
mont  Company  against  the  Colorado  St  South- 
ern Railway  Company.  There  was  a  Jndg- 
ment  for  defendant,  and  plaintiff  brings  er- 
ror. Affirmed. 

Thomas  &  Thomas,  Of  Denver,  for  plaintllT 
In  error.  E.  E.  Whltted,  A.  S.  Brooks,  and 
T.  M.  Stuart,  all  ot  Denver,  for  defendant 
In  error. 

OABBERT,  J.  A  dispute  having  arisen 
between  the  parties  to  this  proceeding  over 
the  ownership  of  a  tract  of  land,  plaintiff 
In  error  brought  an  action  to  enjoin  defend- 
ant in  error  from  taking  possession  of  the 
pr(v>erty  and  to  qnlet  title.  The  Judgment 
was  In  favor  of  deteidant,  declaring  it  to 
be  the  owner  of  the  premises  and  entitled  to 
the  possession  thereof. 

Plaintiff  deraigned  title  through  a  tax  deed, 
from  which  It  appears  the  tract  was  assess- 
ed, sold  for  taxes,  and  conveyed  by  the  tax 
deed  under  the  following  description : 

"That  part  of  block  2,  not  subdivided,  lying 
southeast  of  lot  21  and  north  of  the  line  of  the 
congressional  grant,  in  block  2,  in  Kasserman's 
addition  to  the  city  of  Denver. 

Defendant  deraigned  title  by  deed  contain- 
ing the  following  description: 

"Bpfrinning  at  a  point  where  a  line  drawn 
through  the  center  of  the  easterly  pier  of  the 
Fiftoeuth  street  bridge  intersects  the  line  of 
Fifteenth  street  on  the  south  side,  and  running 


thence  in  a  line  at  right  angles  to  Fifteenth 
street  to  a  point  where  said  perpendicular  to 
Fifteenth  street  intersects  the  south  line  of 
section  28,  township  3  south,  of  range  68  west ; 
thence  from  said  point  of  Intersection  with  said 
south  line  of  said  section  28  to  the  intersection 
of  said  south  line  with  the  said  south  line  of 
Fifteenth  street;  thence  along  said  south  line 
of  Fifteenth  street  to  the  point  of  beginninB." 

[1,  2]  Both  deeds  appear  to  be  -  regular 
and  Ttdld,  and  the  crucial  question  la  wheth- 
er the  descr^^tlim  in  each  covers  the  same 
tract  If  they  do,  plaintiff  la  the  owner  of 
the  tract  involved,  and  entitled  to  Its  posses- 
sion; otherwise  not 

In  February,  1871,  Steven  X>.  Kasserman 
was  tiie  owner  of  the  B.  ^  of  the  8.  W.  % 
of  section  26,  township  3  south,  range  68 
west,  whl<^  according  to  the  idat  on  file 
to  the  office  of  tba  county  d&ek  ci  the  city 
and  county  of  Doiver,  he  laid  out  and  plat- 
ted Into  lots,  blocks,  and  unsabdlvlded  por- 
UoDB,  under  the  name  ot  Kasserman's  addi- 
tion to  the  cit7  of  Denver.  The  South  Platte 
river  runs  diagonally  across  the  southeaster- 
ly portion  of  the  80  In  question,  and  the 
tract  in  dispute  lies  south  of  the  river.  The 
land  conveyed  by  defwdant's  deed  is  definite- 
ly described  by  metes  and  bounds,  without 
reference  to  lot,  block,  or  addition.  The  dc- 
scrlpUon  In  the  deed  of  plaintiff  Is  also  def- 
inite, and  embraces  the  tract  In  dispute,  if 
block  2  extends  across  the  river  to  the  line 
of  the  congreSKlonal  grant ;  so  that  the  ques- 
tion npon  which  the  rights  of  the  parties 
must  be  determined  is  to  ascertain  the  south- 
erly line  of  block  2.  It  is  dear  from  the  plat 
that  all  blocks  platted  east  of  Fifteenth 
street,  which  runs  through  the  addition,  only 
extend  to  the  northwest  or  left  bank  of  the 
river,  that  Is  to  say,  they  are  wholly  locat- 
ed on  the  north  side  of  the  ilver,  and  we 
think  from  the  same  source  It  Is  equally 
clear  that  the  south  boundary  line  of  block 
2  is  the  same  as  the  other  blocks,  namely, 
the  northwest  or  left  bank  of  the  river,  and 
does  not  include  any  land  on  the  south  side 
of  the  river,  because  It  appears  from  the 
plat  that  the  left  bank,  which  is  the  souther- 
ly Une  of  all  the  blocks  mentioned,  Is  d^- 
Inltely  fixed  by  a  meander  line  indicating 
the  left  bank  of  the  stream.  There  Is  a  fur- 
ther reason,  however,  which  Is  conclusive 
upon  this  court  in  determining  the  souther- 
ly line  of  block  2.  The  trial  court  found,  as 
a  fact,  from  oral  testimony  In  connection  with 
the  plat,  that  this  boundary  was  the  left 
bank  of  the  river.  Each  side  produced  wit- 
nesses, some  of  whom,  from  an  Inspection 
of  the  plat,  testified  that  the  southerly  line 
of  the  block  was  the  left  bank  of  the  river, 
and  others,  the  line  of  the  coogres^onal 
grant.  This  testimony  was  introduced  upon 
the  theory  that  the  southerly  line  of  block 
2  was  not  definitely  fixed  by  the  plat  We 
think  the  plat  shows  that  this  Hue  Is  the 
left  bank  of  the  river,  as  previously  stated, 
but,  assuming  that  the  plat  was  so  indefinite 
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and  nnc^laln  Hat  Um  qneatloii  of  the  south- 
erly boundaiT  line  of  ModK  2  was  a  subject 
upon  wblCb  It  was  competent  to  bear  oral 
testimony,  then  the  finding  of  fact  by  the 
trial  court  upon  the  conflicting  testtmony 
cannot  be  disturbed  on  review.  In  nearly  all 
of  onr  rejMrts  cases  may  be  found  wherein 
It  Is  announced  that  a  finding  of  tact.  In  such 
circumstances,  la  concludve  upon  this  court. 

Plaintiff  and  his  predecessor  hare  acted 
entirely  in  good  falt^,  but  the  purchaser  at 
fbe  tax  sale  and  the  assignee  ot  the  certificate 
of  sale  hare  been  misled  by  the  action  of 
the  aaaessor,  who  in  1883  assumed  to  replat 
a  part  Qf  block  2,  as  shown  by  a  cQpy  ot 
the  block  book  prepared  for  that  year.  Ac- 
cording to  the  plat  filed  by  Easserman,  the 
southerly  line  of  lot  21  in  block  2  was  the 
meander  of  the  left  bank  of  the  river.  The 
assessor,  however,  assumed  that  the  souther- 
ly line  of  lot  21  was  another  line  not  appear- 
ing upon  the  plat,  which  would  make  the 
width  of  the  west  front  of  that  lot  the  same 
as  others  In  the  block,  and  in  his  block  book 
drew  this  Imaginary  line,  which  left  a  small 
triangular  piece  between  that  line  and  the 
rlrer,  the  southwest  corner  of  which  was  the 
north  iine  of  the  congressional  grant  The 
tax  sale,  under  which  plaintiff  claims  the 
property,  was  for  the  delinquent  taxes  of 
1883.  but,  in  the  circumstances  above  nar- 
rated, it  is  clear  that  the  tract  sold  was  the 
triangular  piece  above  mentioned,  which,  in 
fact,  was  a  port  of  lot  No.  21  In  block  2. 
In  other  words,  it  appears  from  the  block 
book  that  the  assessor  in  1883  assessed  the 
triangular  piece  shown  by  the  block  book 
for  that  year,  lying  between  what  he  assum- 
ed to  be  the  southerly  line  of  lot  21  and  the 
river,  as  the  unsubdlvlded  part  of  block  2, 
lying  southeast  of  lot  21,  and,  inasmuch  as 
It  is  apparent  from  the  plat  filed  by  Kas- 
serman  that  the  southerly  Hue  of  block  2 
was  the  left  bank  of  the  river,  it  follows 
that  it  was  this  triangular  tract  which  was 
sold  for  the  taxes  of  1883.  Another  signifi- 
cant fact  is  that,  had  it  been  the  intention 
of  the  assessor  to  assess  the  premises  In 
dispute,  he  would  not  have  assumed  to  plat 
the  trlaugnlar  tract  to  which  we  have  refer- 
red, but  would  have  assessed  it  as  that  por- 
tion of  block  2  not  subdivided,  lying  south 
of  lot  Na  21,  without  reference  to  the  con- 
gressional grant  line. 

[Sj  Plaintiff  relies  upon  the  provisions  of 
aeetlonB  2923  and  2924,  Mills'  Statutes  1891, 
which  provide,  in  substance,  that  every  per< 
flcm  in  the  peaceable  and  undisputed  pos- 
session of  lands,  under  datan  and  color  of 
title,  made  in  good  faith,  or  whenever  any 
person  having  color  of  title  made  In  good  faith 
to  vacant  lands,  shall  pay  all  taxes  legally 
assessed  tbereoa  tor  five  sncceadve  years, 
tae'sbaU  be  deemed  and  ad^dged  the  owner 
of  such  land  to  the  exteiU;  and  according  to 
flie  pnrpOTt  of  his  i>aper  tltla   niese  sec- 


tions were  repealed  In  188S,  and.  In  lieu  therer. 
of,  what  are  now  sections  4089  and  4090, 
B.  S.  1908,  enacted.  Ballard  v.  Golob,  S4 
Colo.  417,  88  Pac.  876.  Bo  far  as  any  ques- 
tion Is  Involved,  th^  require  the  payment 
of  taxes  tor  seven  successive  years  under 
color  of  title  made  In  good  faith,  but,  in  the 
circumstances  of  this  case,  do  not  aid  pUlu- 
tlff  in  establishing  his  title  to  the  disputed 
premises,  for  the  reason  that  flie  tax  deed, 
under  which  j)laliltlff  claims  did  not  Include 
these  premises,  and  hence  did  not  constitute 
color  of  title  to  them.  Laughlln  v.  Oty  of 
Denver,  24  Colo.  255,  50  Pac.  917. 

[4]  Neither  does  section  6733,  B.  S.  1908, 
which  provides  that  an  action  for  the  re- 
covery of  land  sold  for  taxes  shall  lie, 
unless  brought  within  five  years  after  the 
execution  and  delivery  of  the  tax  deed,  have 
any  application,  because  the  mMectmatter 
of  controversy  was  not  sold  for  the  taxes 
of  1883.  In  other  words,  the  rl^ts  of  the 
parties  are  not  dependent  upon  the  validity 
of  the  tax  deed,  but  whether  it  endvaoes 
the  premises  Involved, 

In  brief,  as  previously  stated,  the  right  of 
plaintiff  to  the  premises  in  dispute  depends 
upon  whether  block  2  extends  south  of  the 
river,  and,  as  It  does  not,  nooe  of  the  sec- 
tions of  the  statute  of  limitetlons  consider- 
ed are  applicable,  and  cannot  be  made  the 
basis  upon  which  plaintiff  can  assert  title. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

Judgment  affirmed. 

MUSSEB,  O.  J.,  and  GABRIGUES.  J.,  C(Hi- 

COP. 


LATTER  V.  KATJTMAN.   (No.  4077J 

(Court  of  Appeals  of  Colorado.   Jan.  11, 1915.) 

Joint  Aovbntubis  (S  5*)— SsmxiOiNT^Evi- 
niKCB. 

In  a  suit  involvlns  a  settlement  of  land 
transactlonB  between  plaintiff  and  defendant, 
evidence  held  insufficient  to  show  that  the  land 
received  by  defeodant  was  more  valuable  than 
that  received  by  plaintiff. 

[Ed.  Note.— For  other  cases,  nee  Joint  Ad- 
ventures, Cent  Dig.  S  7;  Dec.  Dig.  S  5.*] 

Error  to  District  Court,  Bio  Grande  Coun- 
ty; Chas.  C.  Holbrook,  Judge. 

Action  by  Ferdinand  H.  Lauer  against 
Charles  W.  Kaufman,  who  counterclatmed. 
There  was  a  judgment  for  defendant,  and 
plaintUC  bxlngs  error.  Affirmed. 

Jesse  Stephenson,  of  Monte  Vista,  for 
plaintiff  in  error.  Corlett  ft  Oorl^  of  Monte 
Ylsta,  for  defendant  in  error. 

MORGAN,  J.  Action  was  commenced  by 
Mr.  Lauer,  Mardi  SO,  1918,  in  the  lower 
court,  tor  om^tribntlon  In  the  amount  of  one- 
third  of  what  he  had  been  compiled  to  pay 
on  some  promissory  notes  signed  by  him  and 
tile  defendant  Kanftnan,  on  a  two-thirds  and 
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one-third  liability,  respectively.  Defendant 
admitted  his  liability  to  the  plaintiff  In  the 
amount  sued  for,  but  pleaded,  by  way  of 
counterclaim,  that  plaintiff  was  Indebted  to 
him  In  a  much  larger  sum,  on  account  of 
certain  transactions,  or  Joint  dealings,  in 
lands.    The  Issues  therefore  came  on  upon 
the  contentions  of  the  parties  In  reference  to  ■ 
a  settlement  of  such  transactions.  The  lower  j 
court,  sitting  without  a  Jury,  found  that  [ 
plaintiff  owed  the  defendant  $2,000  on  a  Just ' 
settlement  of  their  land  transactions,  and  ! 
that  defendant  owed  the  plaintiff  $555.43  on  I 
the  notes ;  and,  on  such  finding,  entered  Judg- 1 
ment  against  the  plaintiff  for  the  difference, 
$1,444,57,  and  apportioned  the  costs  equally ; 
between  them.   Plaintiff  sued  out  the  writ  of ' 
error.  | 

The  plaintiff  and,  defendant,  owning  somel 
lands  In  Colorado  (the  plaintiff  an  undlrlded 
two-thirds  and  the  defendant  an  undivided 
one-third  Interest  therein),  traded  the  same 
for  some  lands  and  other  property  In  Kan- 
sas. The  notes  upon  which  the  salt  is  based 
were  given  In  payment  to  some  real  estate 
agents  for  commissions,  the  plaintiff  being  li- 
able for  two-thirds  and  the  defendant  for 
one-third  thereof,  and  ahont  which  there  was 
no  dispute.  The  defendant  refused  to  pay  bis 
part  of  these  notes  because  of  a  dispute  over  ! 
a  settlement  and  division  of  the  proceeds  of 
the  property  which  they  traded  for,  which 
consisted  of  cash  and  securities,  and  two 
sections  of  land,  in  different  counUea,  and 
one  piece  of  town  property ;  the  conveyances 
of  the  land  being  made  whereby  one  sectiou 
aiyi  the  town  property  were  conveyed  to  the 
plaintiff  and  the  other  section  to  the  defend- 
ant Both  admitted  that  the  town  property 
was  conveyed  to  the  plaintiff  to  hold  for  the 
use  of  both  of  them  on  the  one-third  and  the 
two-thirds  basis,  and  the  dispute  arose  as  to 
the  purpose  and  intention  in  conveying  the 
two  sections,  one  to  each  of  them  respective- 
ly. The  plaintiff  claims  that  they  agreed  to 
take  one  section,  each,  and  hold  the  same  in 
absolute  ownership,  and  that  each  section 
was  so  received  and  taken  by  each  of  them  as 
a  credit  upon,  or  partial  distribution  of,  their 
Joint  interests,  at  a  valuation  of  $12,800,  to 
each  of  them;  and.  In  all  of  the  plaintiff's 
statements  of  account,  upon  which  some  set- 
tlements had  been  made  between  them,  the 
plaintiff  charged  the  defendant  with  having 
received,  as  part  of  his  interest  in  the  pro- 
ceeds of  their  Joint  property,  the  sum  of  $12,- 
800  (the  trade  value  of  the  section  oonveyed 
to  him),  and  charged  himself  with  the  same 
amount  for  the  section  he  had  taken.  BoOi 
admitted  that  the  two  sections  of  land  wece 
taken.  In  the  trade,  upon  an  Inflated  value, 
much  greater  than  the  actual  ralue  thereof. 
It  may  be  seen  that  a  loss  would  be  sus- 
tained in  so  taking  and  accepting  these  two 
sections  at  a  valnaticm  of  $12,800  which  loss 
would  be  the  difference  between  the  actual 
and  the  trade  value.  The  defendant  contends 
ttiat  the  two  sections  wen  so  conveyed,  for 


convenience  only,  and  that  each  of  tliem  held 
the  same  upon  the  one  and  the  two  thirds 
basis ;  and  objected  to  being  charged  with 
having  received  $12,800,  by  way  of  the  sec- 
tion of  land  so  conveyed  to  him,  because  he 
would  thus  lose  one-half  Instead  of  one-third 
of  the  difference  between  the  trade  value  and 
the  actual  value  thereof. 

The  settlements  made  between  the  par- 
ties, prior  to  the  suit,  were  made  upon  a  long 
itemized  statement,  made  out  by  the  plain- 
tiff, which  was  presented  at  the  trial,  and 
agreed  upon,  except  a  charge  against  the 
defendant  of  $12,800,  on  account  of  the  sec- 
tion of  land  so  conveyed  to  him.  This  item 
was  disputed  by  the  defoidan^  for  the  rea- 
son heretofore  stated. 

The  lower  court  took  defendant's  view  of 
the  dispute,  and  found  that  the  two  sections 
were  conveyed  to  the  parties,  separately,  for 
convenience,  only ;  that  the  actual  value  was 
Just  one-half  of  the  trade  value;  that  tbey 
were  conveyed  and  held  for  the  Joint  use  of 
both,  according  to  the  one  and  the  two  thirds 
interest;  and  that  the  plaintiff  should  sus- 
tain two-thirds  of  the  loss  and  the  defend- 
ant one-third  thereof.  There  is  no  conclu- 
sive evidence  against  these  findings,  and,  as 
these  were  the  only  Issues  in  the  case,  the 
findings  thereupon  are  decisive  of  the  con- 
troversy. The  lower  court,  In  rendering  the 
Judgment,  permitted  each  party  to  retain 
the  sections  so  conveyed  at  a  valuation  of 
one-half  of  the  trade  value,  and  thereby,  nec- 
essarily, found  that  the  amount  charged  in 
the  settlement  against  the  defendant  of  $12,- 
800,  as  having  been  received  by  him,  was  er- 
roneous. The  court  then  adjusted  the  set- 
tlement, as  heretofore  stated,  by  finding  tliat 
the  plaintiff  owed  defendant  an  estimated 
amount  of  $2,000,  by  reason  of  the  incorrect 
charge,  and  then  deducted  from  this  the 
$555.43,  which  defendant  admitted  he  owed 
plaintiff  on  the  notes,  and  gave  defendant 
judgment  for  the  difference  of  $1,444.57. 

The  only  error  counsel  for  plaintiff  con- 
tends that  the  lower  court  made  (aside  from 
the  finding  tbat  the  title  was  taken,  Individ- 
ually, for  convenience,  only)  Is  that  the  court 
erred  in  not  finding  the  actual  value  of  both 
these  sections  before  adjusting  the  loss  be- 
tween the  parties,  claiming  that  the  evi- 
dence shows  that  the  section  defendant  ob- 
tained was  of  greater  value  than  the  otba. 
There  la  no  evidence  that  <»ie  section  was 
of  any  greater  value  than  the  other,  exc^it 
a  statement  claimed  to  have  been  made  fay 
the  d^endant,  at  the  time  ttie  two  seetltms 
were  conveyed,  tbat  he  received  the  better 
one  of  the  twa  However,  the  plalntifl  tes- 
tified that  he  and  the  defendant  valued  the 
two  sections  at  about  we-haU  of  the  amount 
at  which  they  were  taken  In  ttie  trade.  Tbe 
defendant  testified  that  the  two  sections  were 
both  of  the  same  value.  Two  other  witness- 
es testified  that  the  valuation  of  the  two  sec- 
tions was  about  $10  an  acre  (wbldi  was  one- 
half  of  the  trade  value),  but  nether  of  them 
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testified  that  one  was  of  any  greater  ralue 
than  the  other.  The  lower  raurt  was  there- 
fore justified  in  finding  that  both  sections 
were,  practically,  of  the  same  value,  and  in 
estimating  the  actual  value  thereof  at  one- 
half  of  the  trade  Talu&  It  appears  there- 
fore that  the  claim  of  the  plaintiff  that  the 
defendant  received  $12,800  by  taking  his  sec- 
tion is  not  justified;  the  defendant  would  be 
mulcted  in  a  loss  of  the  diCterence  between 
one-half  and  one-third  of  the  loss  Incurred, 
by  reason  of  being  charged  with  the  full  trade 
valne,  which  was  twice  the  actual  value  of 
the  land.  The  total  loss  to  both  was  $12,- 
800,  and  defendant's  loss  should  be  only  one- 
third  of  this  sum,  or  ^,266%,  while  plain- 
tiff's charge  against  him  made  him  lose  $6,- 
400,  or  a  loss  of  over  f2,000  more  than  he 
should  lose;  and,  as  there  was  no  dispute 
orer  the  other  Items  in  the  plalnUCrs  state- 
ment of  the  account  between  him  and  the 
defendant,  the  court  allowed  the  defendant 
Judgment  against  the  plainttCf  for  such  $2,- 
OOO,  and,  after  deducting  the  amount  ow- 
ing by  the  defendant  to  the  plaintiff  on  the 
notes,  entered  judgment  in  defendant's  favor 
for  the  balance.  This  was  a  fair  and  rea- 
sonable concIasi<m,  and,  being  based  upon 
the  evidence,  it  most  be  sustained. 
Judgment  affirmed. 


PBOPLB  ex  reL  HUNTER  T.  OANON, 
County  Tr«asorer.    (No.  4182.) 
(Court  of  Appeals  of  Colorado.  Jan.  11. 1915.) 
▲ppkaxi  and  Kbbob  (i  781*)  — Moot  Qun- 

TEONS— DiSHISSAI.  Or  WeIT. 

Where  plaintiff  in  error  made  no  applica- 
tion for  a  Buperaedens,  or  for  a  farther  stay  of 
execution,  and,  after  the  stay  granted  bad  ex- 
pired, paid  the  debt  the  collection  of  which  was 
sought  to  be  enjoined,  leaving  no  live  issue  for 
adjudication,  tiie  writ  would  be  dismissed. 

[Ed.  Note.— For  ot^er  cases,  see  Appeal  and 
Error.  Gent  Dig.  %%  68-80.  3122;  Itoc.  Dig.  S 
781.»] 

Error  to  District  Court,  Mesa  Comity; 
Thomas  J.  Black,  Judge. 

Action  by  the  People,  on  relation  of  John 
B.  Hunter,  against  Benton  Canon,  Treasurer 
of  Mesa  County,  Colorado.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Bfo- 
tlon  to  dismiss  sustained. 

William  Weiser,  Geo.  Bullock,  and  L.  It. 
Morrison,  all  of  Grand  Junction,  for  plaintiff 
in  error.  John  H.  Fry  and  Wilbur  F.  Den- 
ioos,  both  of  Denver,  and  John  F.  Halderman, 
of  Grand  Junction,  for  defendant  in  errw. 

PER  CURIAM.  It  appears  from  the  mo- 
tion to  d^*"**^  the  writ  of  error  herein  and 
Uie  affidavit  filed  therewith,  and  from  the 
oral  argument  and  typewritten  brief  of  the 
d^mdant  in  error,  and  from  the  record  It- 
«df,  that  the  plalntlfF  in  error,  although  a 
stay  of  executlm  for  80  days  was  granted  in 
the  lower  court,  has  made  no  application  for 


a  supersedeas,  or  for  a  further  stay  of  execu- 
tion, and  that  the  said  30  days  lias  long  since 
expired.  It  appears  further  that  the  defend-^ 
ant,  after  the  30  days'  stay  of  execution  ex- 
pired, paid  the  indebtedness  sought  to  be  en- 
joined and  prevented,  thus  leaving  no  live  Is- 
sue for  adjudication. 

For  these  reasons  the  motion  to  dismiss  the 
writ  of  error  is  hereby  sustained,  and  the 
writ  dismissed. 


PAULSEN  T.  BOURSE.   (No.  4107.) 
(Court  of  Appeals  of  .  Colorado.  Jon.  11, 1015.) 

1.  Bbokbbs  (8  88*)— Compensation— AoMON 

— DiRBClED  VBBDICT. 

In  an  action  for  a  broker's  commisBion,  it 
was  improper  to  direct  a  verdict  for  defendant 
at  the  close  of  plaintiff's  testimony  on  the 

ground  that  the  agency  had  been  revoked  by  a 
sale  through  another  agent,  where  the  only  evi- 
dence of  that  fact  was  plaintiff's  testimony  that 
defendant's  excuse  for  failure  to  perform  was 
that  he  had  seld  through  another,  since  the 
burden  of  proving  revocation  was  upon  the  de- 
fendant, and  testimony  that  be  had  stated  that 
he  had  sold  through  another  was  not  proof  of 
that  fact. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  II  121,  123-lSO;  Dec.  Dig;  %  88.*1 

2.  Brokers  (S  49*)— Right  to  OoiiFeNSATioif 

— COHFLIANCE  WITH  CONTRACT. 

Where  the  written  memorandum  of  a  real 
estate  broker's  agency  contract  provided  that 
the  purchaser  should  pay  a  certain  sum  in  cash, 
but  the  owner  told  uie  broker  to  take  all  the 
cash  he  could  get,  the  procuring  of  a  purchaser 
who  agreed  to  pay  one-half  of  the  purchase 
price  in  cash,  which  was  more  than  the  stated 
amount,  was  a  sufficient  compliance  with  the 
terms  of  the  brokerage  contract  to  entitle  the 
broker  to  bis  commission. 

[Ed.  Note.— For  other  cases,  see  BnAers, 
Cent.  Dig.  IS  70-72;  Dec  Dig.  |  49.*] 

3.  Bbokebs  (S  63*)— Aono>:is  na  GoHFsnaA- 

TION— DEFENSEa 

A  landowner  cannot  defeat  SB  action  for  a 
bR^er's  commission  by  a  claim  that  the  con- 
tract with  the  prop<Med  purchaser  was  nnsat- 
isfactory,  where  his  only  excuse  for  not  accept- 
ing it  was  that  he  had  already  sold  to  another. 

TBd,  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  il  79,  81,  94-96;  Dec  Dig.  {  63.*] 

4.  Brokers  d  8S*)— AonoKS  vob  Oohpknsa- 
Tiow— Su wioiam  or  ot  Bvidecioe— Abiutt 

or  PUBOHASBB. 

The  uDcontradlcted  testimony  of  a  proepec' 
tlve  purchaser  that  he  had  sufficient  collateral 
from  which  to  make  the  cash  payment  required 
is  sufficient  to  take  to  the  jury  the  questinn  of 
his  ability  to  perform  the  contract  so  as  to  en- 
title the  broker  to  bis  commission. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  SI  121,  123-130;  Dec  Dig.  |  88.*) 

5.  BbOKEBS     (I     14*)  —  AOBNCT  —  BXCLUBIVS 
AOBNCT. 

Where  the  owner  of  land  gavs  a  broker  a 

definite  time  within  which  to  procure  a  purchas- 
er, the  broker  had  an  exclusive  agency,  even  if 
the  owner  could  make  a  sale  himself,  and  is  en- 
titled to  his  commission  if  he  procured  a  par* 
chaser  within  the  stated  time,  tiiough  after  the 
owner  had  sold  the  land  through  another  bro- 
ker, especially  where  the  owner  stated  in  reply 
to  a  question,  that  the  broker  was  the  only 
agent  who  had  the  land  listed. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
CenL  Dig.  1  13;  Dec.  Dig.  |  14.*] 


*yer  oUmt  asms  im  mum  topic  snd  McUon  NUU BBR  la  Dsc  Dig.  4  Am.  Dig.  Key-No.  SarlM  a  B«p'r  Indtxst 


Digitized  by 


Google 


712 


145  PAdFEO 


BHPOBTBB 


(Oolo. 


0.  Tbui.  (H  189,  108*)— TAKiiffO  Oabm  Fboh 
JuBT— DiKEcno  ViBDicrr— NoHSurr. 

The  trial  court  shoald  xumr  direct  a  rer- 

dict  or  grant  a  nonsuit  in  a  doubtful  case. 
[Ed.  Note.— For  other  cum.  see  Trial,  Cent. 

Dig.  J||  332.  333,  338-841.  86S,  870-380;  Dee. 

Dig.  ii  m,  168M 

Error  to  Dlstrtct  Gourt,  Prowem  Ooont?; 
A.  Watson  McHendrle,  Judge* 

Acd(H)i  by  Clans  Paulsen  against  John  A. 
Bonrke.  Judgment  for  tlie  d^endant,  and 
plaintiff  brings  error.  Berersed. 

Granby  Hillyer,  of  Lamar,  for  plaintiff  In 
error.  G.  C.  Goodale,  of  Lamar»  for  defend- 
ant In  error. 

CUNNINGHAM,  P.  J.  Plaintiff  In  error, 
a  real  estate  agent,  as  plaintiff  below,  com- 
menced hia  action  In  the  district  court  to  re- 
cover from  the  defendant  in  error  a  commis- 
sion, which  plaintiff  alleged  was  dne  him  b; 
virtue  of  a  listing  contract  or  agreement 
whereby  plaintiff  was  to  find  a  buyer  for  cer- 
tain farming  land  belonging  to  the  defendant 
At  the  close  of  plaintiff's  testimony  the  trial 
court  directed  a  verdict  for  the  defendant 
The  pleadings  are  in  the  usual  form  in  such 
cases,  and  the  essential  facts  will  be  stated 
as  we  proceed.  There  Is  no  contoitlon  as  to 
the  amount  dne  plaintiff,  If  there  be  any- 
thing due  him.  The  defendant  bases  bis  de- 
fense prindpally  upon  three  ground,  which 
we  shall  now  proceed  to  otmsider. 

[1]  1.  Defendant  contends  that  he  bad  n- 
Toked  the  plaintlfTs  authority  to  find  a  pur- 
chaser before  the  latter  had  produced  one. 
This  contention  can  be  summarily  disposed  of 
under  the  rule  that  Qie  burden  of  proving 
revocation  rests  upon  him  who  alleges  it— 
the  d^endant  in  this  case— -and,  not  having 
introduced  any  evidence  whatever,  defend- 
ant's contention  of  revocation  cannot  be  al- 
lowed. Defendant's  revocation,  so  far  as  we 
can  gather  from  his  answer  and  the  testi- 
mony given  by  plaintiff,  Is  based  upon  the 
contention  that,  through  another  agent  he 
had  sold  the  land  before  plaintiff  had  pro- 
duced a  purchaser.  The  plaintiff  testified 
that  this  was  the  excuse  which  the  defendant 
made  for  not  carrying  out  bis  arrangement 
with  htm.  But  It  is  clear,  the  mere  fact 
that  defendant  so  stated  to  plaintiff  consti- 
tutes no  proof  from  which  we  may  consider 
that  he  had,  in  fact,  sold  the  land.  We  shall 
later  on  further  consider  the  question  of 
revocation  raised  in  this  case. 

[2,  3]  2.  Defendant  insists  in  his  brief  that 
plaintiff  hnd  arranged  with  the  purchaser 
which  he  produced  to  pay  one-half  of  the  pur- 
chase price  in  cash,  whereas  by  the  agree- 
ment which  he  (the  defendant)  had  with 
plaintiff  the  purchaser  was  to  pay  but  57,- 
000  cash — a  far  less  sum  of  money  than  one- 
half  of  the  selling  price.  This,  defendant 
contends,  was  not  a  performance  of  the  con- 
tract   There  are  two  sufficient  answers  to 


this  contention:  (a)  Plaintiff  testifies  on  the 
stand  unequivocally  that,  although  |7,000  was 
named  In  a  certain  memorandum  evidencing 
the  agreement  between  plaintiff  and  defend- 
ant yet  the  defendant  had  authorized  and  in- 
structed the  plaintiff  to  take  all  the  cash  he 
could  get;  (b)  the  defendant  at  the  time 
plaintiff  advised  him  that  he  bad  found  a 
buyer  did  not  refuse  to  close  the  deal  on  the 
ground  the  terms  were  unsatisfactory,  de- 
fendant's only  excuse  made  for  not  carrying 
out  the  contract  which  he  had  made  with  the 
plaintiff  being  that  he  bad  already  sold  the 
land.  Bourke  v.  Van  Keuren.  20  Colo.  95,  36 
Pae.  882. 

[4]  3.  Defendant  further  contends  that 
there  was  no  sufficient  showing  made  by  the 
plaintiff  of  the  ablli^  of  the  customer  which 
plaintiff  produced  to  make  the  purchase  on 
the  terms  agreed  upon.  The  proposed  pui^ 
chaser  produced  by  the  plaintiff  testified  on 
this  point  as  follows: 

"Q.  Now,  at  the  time  that  yon  wrote  tb&t 
letter  [meaning  a  letter  which  ne  wrote  to  the 
plaintiff,  the  pertinent  portion  of  wlildi  mda 
as  foltows:  'Wayland.  Mo.  August  29,  1912. 
Mr.  Ctaua  Paulsen,  Lamar,  Colorado— Dear  Sir: 
The  proi)osition  in  regard  to  the  Bourke  land 
will  be  accepted  as  we  agreed  upon,  one-half 
to  be  paid  down  and  balance  to  be  as  you  stat- 
ed*], yon  say  you  were  willing  to  buy  the  prop- 
erty on  the  terms  you  have  stated,  what  was 
your  ability  to  buy  the  property?  A.  I  had 
collateral:  I  suppose  I  had  the  money  to  par 
tor  it  Q.  You  had  the  money  at  that  tuu 
to  make  this  deal?  A.  Equivalent  there;  yea, 
air.   Q.  Gash  payment?  A.  Yes,  sir." 

While  this  teetimony  Is  in  some  respects 
tfmllar  to  that  ^ven  in  Tox  r.  Denargo  Land 
Ca,  87  Colo.  203,  88  Pae.  344.  upon  which 
defendant  rellea,  we  have  examined  the  ree- 
ord  In  that  case  and  find  the  testimony  be* 
f<Hre  the  court  in  the  Fox  Case  was  snbstan- 
tlally  dlflercsit  on  die  point  here  under  con- 
sideration from  the  testimony  quoted  above. 
The  prcvoeed  buyer  In  ttie  Fox  Case  made 
no  attraipt  to  show  that  he  was  able  to  put^ 
<^ase  the  land.  The  ptirchaae  of  the  land 
in  that  case  reqalred  the  payment  of  a  very 
large  sum  of  money  at  an  early  date,  but 
the  contract  which  the  purchaser  totlfied 
that  he  was  willing  to  carry  out  required  the 
payment  of  very  little  cash  except  as  he  dis- 
posed of  portions  of  the  land,  which  was  a 
large  tract  platted  Into  town  lots.  In  other 
words.  Porter,  the  proposed  purchaser  In  the 
Fox  Case,  agreed  to  do  nothing  except  to  ac- 
cept the  privilege  of  buying,  If  he  should  see 
fit  to  do  so.  The  defendant  in  the  case  be- 
fore us  made  no  attempt  to  rebut  the  testi- 
mony offered  by  the  plaintiff  as  to  the  ability 
of  Schmid,  the  proposed  buyer,  to  take  the 
land  upon  the  conditions  spedfled.  Indeed, 
the  witness  was  not  even  cross-examined  sp- 
on  this  point  It  Is  not  necessary,  In  order 
to  show  the  ability  of  a  proposed  porehtser 
to  make  a  purchase,  to  prove  that  be  bad  the 
amount  necessary  to  close  the  deal  In  actual 
cash  at  the  moment  he  agrees  to  pnrchasfc 
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If  It  Is  shown  tttat  the  mircIuiBer  baa  aoffl- 
tdetit  collateral,  or  the  eaidTalent  to  cash 
wbfcti  he  could  readily  convert  Into  cash, 
that  Is  snffldent,  PlalntUC  offered  sufficient 
eTldenca  on  thla  point  to  take  the  case  to  the 
Jury. 

[83  4.  In  view  of  another  trial,  we  deem  It 
oar  duty  to  consider  certain  other  conten- 
ttona  which  have  been  urged  in  the  briefs. 
The  evldaice  tends  to  establish  that  the  de- 
fendant gave  plaintiff  90  days  in  which  to 
produce  a  purchaser.  Plaintiff  produced  a 
purchaser  within  the  prescribed  time;  Indeed, 
within  a  very  few  days  after  this  agreement 
had  been  made.  Defendant  iusigts  that,  not- 
withstanding he  gave  the  plaintiff  a  definite 
length  of  time  within  which  to  produce  a 
purchaser,  this  does  not  give  plalutifl  ei- 
clasive  authority  to  sell  the  land;  that  under 
sacb  circumetancea,  by  Implication,  the  de- 
fendant retained  the  right  to  make  a  sale  at 
any  time;  and  that  such  sale  so  made  by 
the  defendant  constitutes  a  revocation  of 
plaintiff's  agmcy.  The  trial  court  appears  to 
have  taken  this  view,  and  from  the  remarks 
made  in  passing  upon  plaintiff's  moticai  to 
dlHinlaB  the  case  it  Is  clear  that  the  trial 
court  granted  the  same  solely  upon  this  the- 
ory. In  so  doing  the  trial  court  committed 
msnlteet  tfror,  for  two  reasons:  Sirst,  be- 
cause,  as  we  have  already  ptrinted  out,  there 
was  no  proof  that  the  defendant  had  sold 
the  land  at  all;  second,  by  the  allegations 
of  hla  verlfled  anaww  the  defndant  did  not 
sell  flie  land— that  Is,  did  not  find  a  buyer 
for  it— for  therein  be  alleges: 

"That  on  the  2d  day  of  September,  1912,  the 
said  A.  A.  Gorham  [another  agent  with  whom 
defendant  alleges  be  had  listed  the  land}  pro- 
cured a  purchaser  for  the  property  satisfactory 
to  defendant,  and  tbat  defendant  sold  said  prop- 
erty to  ,  the  said  purcfaasw  procured  by 

the  said  A.  A.  Qorbam." 

Some  authorities  distinguish  between  ex- 
clusive  agency  and  ezcInsiTe  authority,  and 
hold  that,  while  a  spedflc  time  given  a  real 
estate  agent  In  which  to  procure  a  purchaser 
may  constitute  an  exclusive  agency  which 
prevents  the  owner  from  selling  the  land 
within  the  prescribed  time  through  another 
agent.  It  does  not  prevent  the  owner  from 
himself  flnding  a  buyer,  and,  where  the  own- 
er himself  does  find  a  buyer  before  the  agent 
has  produced  one,  the  latter  is  remediless. 
It  is  not  necessary  for  us  to  express  an  opl;i- 
lon  upon  this  attempted  distinction,  since, 
as  we  have  pointed  out,  the  owner  of  the 
property  in  the  Instant  caee  makes  no  at^ 
tempt  to  show  that  he  had  himself  found  a 
bnyer  for  the  property.  His  answer  shows 
a  contrary  state  of  ficts,  and  the  plaintiff 
on  the  stand  testlfled  that,  .when  he  advised 
the  defendant  that  he  had  found  a  buyer 
f<tt  his  land,  the  defendant  then  Informed 


plaintiff  tbat  be  had  sold  the  same,  fhnmgh 
the  efforts  of  another  agent  While  there 
may  be  authorities  to  the  contrary,  we  are 
of  cfflnlon  tbs±,  where  the  principal  gives 
his  agent  a  definite  time  in  wlilch  to  find  a 
purchaser  for  his  property,  the  principal  may 
not  during  such  time  make  a  sale  through 
another  agent  without  becoming  liable  to  the 
first  agent.  If  the  first  agent  produces  a 
bnyer  within  the  time  fixed.  Many  well-rea- 
soned cases  hold  that  the  principal  may  not, 
without  becoming  liable  to  the  agent  for  his 
commission,  wh^  the  latter  produces  a 
buyer  within  the  time  ready,  able,  and  wUl- 
Ing  to  purchase,  sell  the  land  himself.  In 
other  words,  these  authorities  hold  that  an 
agency  for  a  definite  length  of  time  confers 
exclusive  authority  as  well  as  exclusive 
ag«icy;  but  for  the  reason  already  stated 
it  is  not  necessary  for  us  to  determine  more 
than  that  It  constitutes  on  exclTislve  agency. 
See  Blumenthal  &  Co.  v.  B.  E.  Bridges,  91 
Ark.  212,  120  S.  W.  974,  24  L.  E.  A.  (N.  S.) 
279;  Hardwlck  v.  Marsh,  96  Ark.  23,  130 
S.  W.  S24 ;  Levy  v.  Rothe,  17  Misc.  Bep.  402, 
39  N.  T.  S.  1057 ;  Glover  v.  Henderson,  120 
Mo.  367.  25  S.  W.  17|S,  41  Am.  St  Bep.  696 ; 
Green  v.  Cole,  127  Mo.  587,  30  S.  TV.  135; 
lAue  V.  Albright  49  Ind.  275 ;  Cloe  v.  Rog- 
ers, 81  OkL  266,  121  Pac.  201,  38  L.  E.  A. 
(N.  S.)  366 ;  Clark  A  Skyles  on  Agency.  voL 
2,  n  169,  160. 

An  especial  reason  exists  in  this  case  why, 
upon  the  record  now  before  ua,  it  should  be 
ruled  that  plaintiff's  authjjrify  constituted 
an  exclusive  agency,  we  refer  now  to  the 
testimony  of  the  plaintiff,  who  said  that  he 
made  special  inquiry  of  the  defendant  at 
the  time  the  agency  agreement  was  made, 
whether  the  land  was  listed  with  another 
agent  and  was  advised  by  defendant  that  It 
was  not  BO  listed;  that  defendant  "said  I 
was  the  only  one  had  It  1  ask  him— I  want- 
ed to  be  sure  I  had  this  land— If  I  was  the 
only  one." 

The  defendant,  at  the  close  of  plaintiff's 
testimony,  moved  that  the  case  be  dismissed. 
Upon  this  motl(m  the  trial  court  appears  to 
have  directed  a  verdict  but,  as  neither  party 
has  made  a  point  of  the  court  having  in- 
structed a  verdict  where  a  dismissal  was 
asked  for,  further  comment  is  nnnecMsary. 

[6]  We  believe  it  not  out  of  place  for  us 
to  here  call  attention  to  the  fact  that  much 
unnecessary  littgatitHi  has  come  to  this  court 
by  reason  of  trial  courts  having  improvident- 
ly  directed  verdicts  and  granted  motions  for 
nonsuit.  Great  caution  should  be  exercised 
by  trial  Judges  when  motions  of  this  char- 
acter are  made,  and  they  should  never  be 
granted  In  doubtful  cases. 

For  the  reasons  glvoi  above,  the  Judgment 
is  reversed. 
Judgment  reversed. 
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MILLER  T.  DAVIS.    (No.  4065.) 
(Court  of  ApDuIs  of  Colorado.  Jan.  11,  VtiS.) 

1.  Mechanics'  Liens  <|  1S6*)~E8TABU8H- 
MiKT  — Lieu  Statement— Debobxptioh  or 
Pbopebtt— Mistake. 

A  taecbanic's  lien  statement  described  the 
property  as,  commeDcing  at  a  point  on  the  cen* 
ter  line  of  aection  13,  township  3  south,  range 
69  west,  440  feet  south  of  the  intersection  of 
said  center  and  the  north  line  of  eaid  section 
"6,"  south  440  feet,  thence  north  440  feet,  etc., 
bat  designated  the  owners  or  reputed  owners  as 
"P.  and  M.,  who  hold  some  contracts  for  the 
purchase  of  the  same,"  aa  well  as  defendant  M. 
jQedi,  tliat  the  nse  of  the  word  "six"  in  place 
of  "thence"  was  a  clerical  error,  but,  the  de- 
scription otherwise  being  sufficient  to  identity 
the  property,  the  false  call  did  not  invalidate 
the^  statement,  under  the  rule  that  a  false  de- 
scription does  not  vitiate  an  instrument  or  make 
it  Inoperative,  provided  the  thing  intended  is 
otherwise  sufficiently  described. 

[Ed.  Note.— For  other  cases,  aee  Mechanics' 
Lleni,  Cent  Dig.  H  21&-224 ;  Dee.  Dig.  |  1S6.*] 

2.  Mechanics'  Libks  f|  186*)— Lien  State- 
HENT— Description  or  Buildihos. 

The  failure  of  a  mechanic's  lien  statement 
to  describe  the  buildings  apart  from  the  land 
on  which  they  were  located  was  not  a  fatal  de- 
feet,  the  statute  not  upressly  requiring  inch 
deacriptlon, 

[Ed.  Note.»For  ottwr  cues,  aee  Mechanics' 
Liens,  Cent.  Dig.  H  218-224;  Dec.  Dig.  S 
136.*] 

3.  Mechanics'  Liens  ({  59*)— Interest  Sub- 
ject TO  Lien— iNTEREsr  of  Vendor. 

Where  a  contract  for  th«  nle  of  land  re 
quired  the  vendor  to  erect  the  baildings  for 
which  a  mechanic'!  lien  claimant  furnished  ma- 
terials, the  veod<fr'B  Intereat  was  lahject  to  a 
lien  therefor. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens.  Cent.  Dig.  |S  70,  76;  Dec.  Dig.  S 

4.  Mechanics'  Liens  (S  78*)— Statotes— Br- 
FECT— Application, 

Rev.  St.  1908,  $  4029,  providing  that  any 
building,  etc.,  constructed,  altered,  etc.,  on  land 
with  the  knowledge  of  the  owner  shall  be  held 
to  have  been  erected,  constructed,  etc.,  at  his 
Instance  and  request  so  far  as  to  subject  his 
interest  to  a  lien,  unless  within  five  days  after 
obtaining  notice  of  such  erection  he  shall  give 
notice  that  his  interest  shall  not  be  subject  to 
a  lien,  etc.,  does  not  apply  to  improvements 
made  pursuant  to  a  contract  direct  or  indirect 
with  ue  landowner. 

[Ed.  Note.— For  other  cases,  see  Mechanka' 
Liens,  Cent.  Dig.  {  111 ;  Dec.  Dig.  S  78.*] 

Error  to  District  Court,  Jefferson  County ; 
IL  S.  Class,  Judge. 

Action  by  A.  L.  Davis  against  David  Z. 
Miller.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Afflrmed. 

Robert  R.  Rose,  of  Kenunerer,  Wya,  tor 
plaintiff  In  error.  George  B.  Campb^  of 
Denver,  for  defendant  In  error. 

KING,  J.  Judgment  was  rendered  against 
the  plaintiff  In  error,  by  which  a  mechanic's 
Hen  was  established  and  ordered  foi'eclosed, 
under  the  followiDg  circumstances:  D.  W. 
Coulter,  being  the  owner  of  a  certain  five- 
acre  tract  of  land  In  section  18,  township  8 


south,  range  69  west,  agreed  to  sell  the  same 
to  F.  J.  Penna  and  D.  A.  McPherson  in  con- 
sideration of  the  payment  of  $2,000  to  be 
made  Id  Installments,  and  In  further  consid- 
eration of  the  agreement  on  the  part  of  the 
vendees  to  provide  all  material  for  and  erect 
on  said  land  one  stone  bam  and  one  milk- 
house,  to  be  commenced  within  18  days  and 
completed  within  one  year  from  the  date  of 
said  agreement  Three  days  after  the  fore- 
going agreement  was  entered  into.  Coulter 
conveyed  the  said  premises  to  Miller,  plain- 
tiff in  error,  for  a  nominal  consideration,  sub- 
ject to  the  contract  of  sale  and  purchase 
aforesaid.  The  agreement  and  the  deed  were 
recorded.  Thereafter  defendant  in  error  sold 
to  Penna  and  McPherson  building  materials 
to  be  used,  and  which  were  used,  in  the  erec- 
tion of  the  buildings  mentioned  in  the  agree- 
ment The  Improvements  were  erected  with 
the  fall  knowledge  of  Miller.  A  lien  state- 
ment was  filed  in  due  time,  naming  Penna, 
McPherson,  and  Miller  as  the  owners  or  re- 
puted owners  of  the  land;  thereafter  Miller 
enforced  the  forfeiture  clause  in  the  agree- 
ment of  sale  and  purchase,  ejected  Penna 
and  McPherson  from  the  ptemlses,  and  took 
possession  thereof. 

Two  principal  questions  are  argued  by 
plaintiff  in  error,  which  he  insists  are  suffi- 
cient to  reverse  the  Judgment:  (1)  That  the 
statement  of  lien  does  not  contain  a  descrip- 
tion of  the  property  to  be  charged  therewith 
"sufficient  to  identify  the  same" ;  (2)  that  the 
written  contract  of  sale  was,  in  l^al  ^ect, 
a  mortgage,  and  b^ng  <a  record  before  the 
materials  were  fumlsbed  by  the  lien  claim- 
ant constitutes  a  lien  prior  and  superior  to 
that  of  the  defendant  in  error. 

[1]  1.  The  statute  provides  that  the  Uen 
stetement  filed  for  record  shaU  contain,  inter 
alia,  "a  description  of  the  property  to  be 
charged  with,  the  lien,  sufficient  to  identify 
the  same."  The  parcel  of  land  sought  to  6e 
charged  with  the  lioi  was  described  in  the 
Uen  ■latement  by  metes  and  bounds,  aa  fol- 
lows: 

"Commencing  at  a  point  on  the  center  line 
of  section  13,  township  3  south^  range  69  west, 
440  feet  south  of  the  intersection  of  said  cen- 
ter and  the  nortJi  line  of  said  section  sub,  sooth 
440  feet  thence  east  495  feet,  thence  north  440 
feet  thence  west  495  feet  to  the  point  of  begin- 
ning, being  five  acres  more  or  less,  *  *  *  all 
situate  in  Jefferson  county,  Colorado." 

The  insertion  of  tlie  number  "six**  was  a 
clerical  error.  The  description  given  In  the 
agreement  and  the  deed,  and  the  correct  de- 
scription, of  the  starting  point  was  as  given 
above,  with  the  exception  that  In  the  deed 
the  word  "thence"  took  the  place  of  the 
word  "six"  as  found  in  the  lien  Btetemeot 
It  Is  obvious  thai  there  la  no  point  at  which 
the  center  line  of  section  13  intersects  the 
north  line,  or  any  line,  of  section  6,  so  that 
the  designated  starting  point  if  the  word 
"six"  be  given  etteett  cannot  exist  For 
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that  leason  it  im  oontended  that  Uiere  Is  and 
can  be  no  Identlflcatioa  of  the  premises  from 
tbe  Instrument  ItaeU.  It  la  plain  tbat  the 
land  ftttempted  to  be  described  la  a  part  of 
section  13,  aa  its  Initial  p<dnt  is  on  tiie  north 
and  south  center  line  of  said  section,  440 
feet  soutli  from  the  north  line  of  some  sec- 
tion. It  is  equally  plain  that  ncti  point 
conld  not  be  at  the  intersection  of  the  said 
colter  line  of  section  IS  with  the  north  line 
of  aecdoD  6,  or  any  other  section  than  13. 

A  false  descriptloo  does  not  vitiate  an  in- 
strument, or  make  it  Inoperative,  provided 
the  thing  intended  is  otherwise  snffidently 
described.  "Falsa  demonstratlo  non  nocet, 
cum  de  eorpore  comtat"  Broom's  Legal 
Uaxlma,  p.  470;  Murray  t.  Hobson,  10  Colo. 
66,  13  Pac.  921.  Both  reason  and  authority 
support  OS  In  holding  that  a  false  "call"  so 
obvious  as  tbat  found  In  this  Instance  may 
and  should  be  rejected.  There  Is  no  pretense 
that  plaintiff  In  error  was  misled  or  in  any 
manner  injured  by  the  erroneous  description. 
It  does  not  appear  that  either  he  or  Penna 
and  McPherson  were  the  owners  of  any  other 
real  estate  In  that  vldnity  to  which  the  lien 
statement  could  apply.  The  lien  statement 
designated  the  owners  or  reputed  owners  of 
the  property  as  Fenna  and  McPherswi,  "who 
hold  some  contracts  for  the  purchase  of  the 
same/^  as  well  &s  Miller,  plaintiff  in  error. 
Tikis  statement  has  some  weight  in  aiding 
the  description,  and,  with  other  indicia  of 
ownership  and  location  found  in  the  state- 
ment, we  think  was  suffldent  to  furnish  Iden- 
tification to  any  one  willing  to  be  advised 
rather  than  hoping  to  be  deceived. 

[2]  Plaintiff  in  error  also  contends  that  the 
description  Is  wholly  insufficient  because  it 
does  not  attempt  to  describe  the  bnildings 
Into  which  the  material  fumlabed  was  In- 
corporated. It  cannot  be  doubted  that  it  is 
tbe  intention  of  the  Hen  act  to  give  a  primary 
lien  on  the  structure  for  which  materials  are 
furnished  or  on  which  labor  has  been  be- 
stowed, and  that  such  lien  Is  only  extended 
to  cover  so  much  of  the  lands  on  which  the 
building,  structure,  or  Improvement  has  been 
made  as  may  be  necessary  for  the  convenient 
use  and  occupation  of  the  building,  In  order 
to  effectuate  the  primary  lien,  and  for  that 
reason  the  contention  of  counsel  that  a  state- 
ment which  does  not  contain  some  descrlp 
tlon  of  the  buildings  Is  defective  Is  correct. 
Warren  v.  Quade,  3  Wash.  750,  29  Paa  827. 
But  it  la  often,  and,  we  think,  generally,  held 
that  unless  the  statute  requires  tbe  building, 
as  dlstingutsbed  from  the  land,  to.  be  de- 
scribed, or  the  building  is  to  be  removed  after 
sale,  a  description  of  the  land  will  include  the 
buildings  on  it,  and  the  lien  will  attach  to 
both,  although  tbe  buildings  are  not  describ- 
ed. 27  Cyc  168,  and  cases  cited.  A  desci^ 


tion  of  the  bnildii^  would  very  materially 
aid  in  the  ltentlflcati<m  of  - the  property  in- 
tended to  be  subjected  to  the  lien,  and  while 
it  should  have  been  included,  we  cannot  say 
that  the  omission  is  fataL  Moreover,  the 
lien  statute  (section  4043,  R.  8.  1908)  says: 
"The  provisions  of  this  act  shall  receive  a 
liberal  construction  in  all  cases."  Keeping 
in  mind  tliis  requirement,  and  in  view  of  the 
equities  dlsdosed  by  the  evidence,  we  think 
the  lien  claimed  should  not  fall  because  of 
the  clerical  error  noted. 

[3]  2.  Under  the  written  agreement  of  pur- 
diase  and  sale,  the  vendees  were  not  only 
permitted,  but  were  required,  to  erect  tbe 
very  buildings  for  which  the  lien  claimant 
furnished  the  materials.  Under  such  condi- 
tions, it  is  settled  law  in  this  state  that  the 
interest  of  the  vendor  in  the  real  estate,  as 
well  as  the  interest  of  the  vendee  ia  subject 
to  the  lien  of  those  furnishing  material  for 
tbe  construction  of  the  improvements  under 
the  contract  of  sale.  Shapleigh  v.  Hull,  21 
Colo.  419,  41  Pac.  1108;  Colo.  Iron  Works  v. 
Taylor,  12  Colo.  Ap^.  461.  55  Pac.  942;  Pike 
V.  Empfleld.  21  Colo.  App.  161,  120  Pac  1054. 
Therefore,  it  must  be  held  that  as  between 
Coulter,  the  vendor,  and  the  lien  claimant, 
the  lien  would  attach.  It  Is  conceded  that  by 
the  terms  of  the  deed  from  Coulter  to  Miller, 
the  plaintiff  in  error  merely  took  the  place 
of  Coulter,  and  became  subject  to  the  same 
liability^  If  any  resulted,  so  far  as  the  lien 
claimed  is  ccmcemed.  Such  a  contract  of 
purchase  and  sale  Is  frequently  held  to  be 
a  mortgage,  and  is  generally  so  held  where 
necessary  to  do  equity  and  preserve  substan- 
tial rishts:  but  the  circumstances  of  this  case 
do  not  present  a  condition  calling  for  such 
construction  of  the  Instrument  or  the  applica- 
tion of  tbat  principle.  The  Hen  on  the  land 
is  sustained  upon  the  contractual  relation  be- 
tween the  vendor,  the  vendee,  and  the  Ileal 
claimant,  and  not  upon  tbe  provisions  of  see- 
Uon  5  of  the  liflo  act  (section  4008,  B.  8. 
1908). 

[4]  The  last-named  section  has  no  applica- 
tion to  improvements  made  pursuant  to  con- 
tract, direct  or  indirect,  with  the  owner  of 
the  land.  Fisher  v.  McPhee  &  McGlnnity 
Co..  24  Colo.  App.  420,  136  Pac.  132 ;  Grimm 
V.  Tates,  145  Pac.  690.  decided  December 
7,  1914;  Stewart  et  al.  v.  Talbott  et  al., 
146  Pac  771,  decided  January  4,  1915. 

Tbe  questions  presented  by  counsel  for 
plaintiff  In  error  are  not  free  from  difficul- 
ty. If  the  circumstances  of  the  case  called 
for  strict  construction  of  the  act,  or  a  differ- 
ent application  of  the  rules,  in  order  to  do 
equity,  his  contention  might  prevail;  bot, 
upon  the  showing  made,  we  are  satiafled 
tbat  the  Judgment  should  be  afflrmed. 

Affirmed. 
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WHITB  T.  HARTUAN.   (No.  4009.) 

(Court  of  Appeals  of  Colorado.   Jan.  11, 1915.) 

1.  BaNKBUPTCT  (J  433*)— MOBTQAOU  (I  27») 
—  Equitable  mortoaoe  —  Eetect  aw  Dia- 

OHABGE  OF  MoBTOAGOS. 

.  A  deed  executed  on  October  1,  1002,  to 
W.  as  trustee  for  a  voluntar;  associBtiOD,  re- 
tained a  vendor's  Hen  and  provided  that  the  deed 
should  become  absolate  when  the  purchnse-mon- 
ey  notes  were  paid.  The  vendor  and  vendee 
on  October  16,  1002,  signed  and  recorded  a  rec- 
ognition of  the  vendor's  lien.  In  1907,  W.  re- 
ceived a  discharge  in  bankruptcy.  On  January 
31,  1910,  W.  conveyed  the  property  as  trustee 
to  himself  in  person.  In  1912,  after  the  com- 
mencement of  an  action  to  foreclose  the  ven- 
dor's Hen,  W.  indorsed  on  the  margin  of  the 
deed  to  himself  a  notice  of  claim  of  homestead. 
The  purchase-money  notes  were  executed  by  W. 
as  trustee  of  the  associatlfm.  Held,  that  the 
reservation  of  a  voidor's  lien  in  the  deed,  vhen 
construed  with  the  recorded  recognition  of  such 
Hen,  constituted  an  equitable  mortgage  and  spe- 
cific lien  on  the  property  purchased,  and  con- 
stituted an  indebtedness  of  the  assodation  and 
not  of  W.,  and  hence  W.'s  discbaige  in  bank- 
ruptcy did  not  relieve  such  property  from  lia- 
bility for  the  purchase  money  thereof. 

[Ed.  Note.— -For  other  cases,  see  Bankruptcy, 
Cent  Dig.  IS  808-823 ;  Dec.  Dig.  S  438;*  Mort- 
Gent  Dig.  H  48,  46-SS.  65;  Dec  Dig.  S 

S.  A0SOOXAXZOH8  (1 15*)— TTbb  or  Skai„ 

Evidence  held  to  show  that  a  leal,  impress- 
ed on  the  deed  from  the  association  to  W.  and 
OB  the  notes  execnted  by  the  association  when  it 
made  the  original  purchase,  was  the  official  seal 
of  the  association. 

[£d.  Note.— For  other  cases,  see  Associations, 
Cent  Dig.  SS  19-25;  Dec.  Dig.  S  15.*] 

8.  AssociA-noNB  (J  4*)— NECESsnr  of  Seal. 

A  voluntary  association  is  not  required  by 
law  to  possess  a  seal. 

[Ed.  Note.— For  other  cases,  see  Associations, 
Cent  Dig.  {  8;  Dec.  Dig.  {  4.*] 

4.  Naukb  (S  10*>~n8B  or  AssuuBD  Mams. 

A  person  is  Sound  by  a  contract  Into  which 
he  enters  under  an  assumed  name. 

[Ed.  Note.— For  other  cases,  see  Names,  Gent 
Dig.  17;  Dee.  Dig.  |  10.*]  . 

5.  ilOHBSTBAD  (J  90*)— GEKERAL  AND  SPECIF- 

A  homestead  filing  is  superior  to  a  general 
lim  on  the  real  estate  selected,  bnt  sneh  filing 
does  not  defeat  a  specific  lien. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Gent.  Dl;.  »  128,  130-136;  Dea  Dig.  |  90.*] 

Error  to  District  Court,  Denver  County; 
Greeley  W.  Whitford,  Judge. 

Action  by  Lucy  W.  Hartman,  as  adminis- 
tratrix of  the  estate  of  James  W.  Wier,  de- 
ceased, against  Franklin  P.  White.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Affirmed. 

John  P.  Brockway,  of  Denver,  for  plaintiff 
in  error.  Wm.  B.  Tebbetts  and  Herbert  M. 
Monroe  botb  ot  Denver,  for  defendant  In  er- 
ror. 

BELL,  J.  [1]  On  the  1st  day  of  October. 
1902,  the  Ancient  Order  of  Emethacfaavah,  a 
communistic  corporation,  through  Franklin 
P.  White,  CChief  and  Its  sole  trustee,  pur- 
chased from  James  W.  Wier  of  Denver,  Cola, 


lots  16  and  17  In  block  2  In  Wier  addition, 
state  of  Colorado,  for  $1,200,  and  gave  70  seri- 
al notes  in  payment  therefor.  The  said  Wier 
executed  and  delivered  a  warranty  deed  con- 
veying said  lots  to  Franklin  P.  White  as  sole 
trustee  and  CChief  of  the  Ancient  Order  of 
Emethachavah.  The  deed  contained  ttie  fol- 
lowing notice  of  Intention  to  bold  a  Uea  oa 
the  property  for  the  pnrcrhase  money: 

"A  vendor's  Hen,  however,  is  hereby  express- 
ly retained  by  said  first  party  on  the  above- 
described  property,  ontll  all  of  said  notes,  anre- 
gating  twelve  hundred  dollars,  are  folly  paid, 
when  this  deed  shall  become  absolnte." 

Three  hundred  and  sixty  dollars  oi  the  puT^ 
chase  price  was  afterward  paid  to  Wier.  leav- 
ing aome  (840  evidenced  by  that  series  of  said 
notes  from  27  to  70,  both  Inclusive,  unpaid, 
with  Interest  thereon.  On  the  10th  day  of 
January.  1908,  said  White  as  sole  trustee  of 
the  Ancient  Order  of  Emethachavah,  by  quit- 
claim deed,  for  $1  and  other  consideration, 
conveyed  said  lots  to  bis  principal,  the  An- 
cient Order  of  Emethachavah.  On  the  31st 
day  of  January,  1910,  the  said  Franklin  P. 
White,  sole  trustee  and  CChief  of  the  An- 
cient Order  of  Emethachavah,  conveyed  said 
lots  from  himself  as  trustee  to  himself  as  an 
individual  for  the  consideration  of  $1  and 
other  valuable  considerations.  Said  Frank- 
lin P.  White  as  an  individual  did  on  the  9th 
day  of  February,  1912,  long  after  the  com- 
mencement of  this  suit,  enter  on  the  margin 
of  the  record  of  his  said  quitclaim  deed,  in 
the  recorder's  office,  a  claim  of  homestead, 
and  avers:  First,  that  the  promissory  notes 
given  for  the  purchase  money  of  said  lots 
were  the  personal  notes  of  said  White,  and 
denies  that  the  Ancient  Order  of  Emetha- 
chavah ever  assumed  to  pay  or  become  re- 
sponsible for  the  payment  thereof;  second, 
that  he  holds  a  homestead  on  said  premises, 
which  is  superior  in  ri^t  to  the  claim  of  the 
defendant  in  error;  third,  tliat  on  the  25th 
day  of  November,  1907,  he  was,  by  a  United 
States  bankrupt<^  court,  in  Denver,  Colo., 
discharged  and  released  from  all  of  his  debts, 
and  asks  that  the  defendant  in  error  be  re- 
strained and  enjoined  from  selling  said  lota 
for  the  paymmt  ot  the  purchase  money,  for 
the  reasons  aforesaid.  A  reply  denied  the 
allegations  in  the  answer  of  plaintiff  in  er- 
ror, and  set  up  much  new  matter.  Judge 
Whitford  of  tbe  Denver  district  court  took 
the  evidence  and,  upon  the  final  bearing,  de- 
nied the  relief  prayed  for  by  the  plaintiff  in 
error,  and  entered  Judgment  for  the  defend- 
ant in  error  and  a  decree  ordering  said  lots 
sold  for  the  purchase  money.  Interest,  and 
cost  of  suit  to  be  paid  therefrom,  etc.  Dur- 
ing the  dlstlncter  days  of  this  ancient  order, 
these  notes  were  treated  and  Intended  to  be 
the  notes  of  the  Ancient  Order  of  Emetha- 
chavah. It  was  the  ancient  order  that  pur* 
chased  the  lots.  It  was  Its  sole  trustee,  man- 
ager, and  CChief  tbat  made  the  purchase 
and  executed  and  delivered  tht  notes.  The 
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deed  whi<di  the  C'Cfalef  accepted  and  under 
which  the  ancient  order  claims  title  states  on 
its  face  that  the  parchase  money  was  not 
paid,  and  the  grantor  expressly  retained  a 
"vendor's  lien"  on  said  property  until  all  of 
the  said  notes  were  paid,  "when  this  deed 
shall  become  absolute."  It  is  manifest  from 
the  deed  given  and  accepted  that  it  was  the 
intention  of  the  grantor  and  the  grantee  that 
the  deed  should  not  become  even  absolute 
until  all  of  these  notes  were  paid.  On  the 
16th  day  of  October,  1902,  the  grantor  and 
grantee,  under  the  title  of  Franklin  F.  White, 
trustee,  gave  notice  and  made  ample  cove- 
nants in  writing,  which  were  duly  executed, 
acknowledged,  delivered,  and  recorded  in 
said  recorder's  office,  wherein  said  convey- 
ance Is  alleged  to  have  been  made  without 
the  payment  of  the  purchase  money.  The 
said  agreement  states  that  the  grantee,  the 
Ancient  Order  of  Smethachavah,  by  its  trus- 
tee gave  his  promistsory  notes  therefor  and 
describes  these  notes  and  states  in  writing 
that  a  vendor's  lien  was  reserved  and  retain- 
ed by  the  grantor  until  said  notes  and  each 
of  them,  together  with  the  interest  thereon,  is 
fully  paid,  and  farther  states  that,  in  case 
the  same  or  any  part  thereof  shall  not  be 
paid  within  SO  days  of  the  time  that  ihey 
may  become  due,  the  grantor  reserves  the 
light  and  privilege  ot  forecloslnff  soch  lien  by 
on  appropriate  suit  In  court,  "and  on  behalf 
of  the  grantee  In  aald  deed,  it  Is  hereby 
acreed,  that  all  the  resemtlcHia,  rights  and 
prlvUegee  aforesaid  mentioned  or  claimed  by 
nld  grantee  (evidoitly  meaning  grantor),  In- 
^udlng  the  said  vendor's  lien  and  the  rli^t  to 
foreclose  the  same  are  hereby  granted  and 
conceded  to  blm  imranant  to  Justice  and  eqnl- 
ty  and  the  law  In  such  cases  provided." 
This  Instrument  was  signed  by  James  W. 
Wier,  grantw,  and  by  Franklin  P.  White, 
trustee. 

Taking  the  orl^al  deed  of  ttiese  lots  with 
the  above  Instrument,  and  the  purpose  seems 
self-evident  to  create  an  equitable  lien  for 
the  pundiase  m<mey  for  these  lots.  All  of  the 

defenses  to  the  enforcement  of  this  equitable 
mortgage  or  lien  are  purely  technical,  contra- 
ry to  equl^  and  fair  dealing,  and  nntoiable 
In  a  conrt  of  equity. 

The  evidence  discloses  that  the  Denver 
Fraternity  of  Emetbachavah,  a  voluntary  as- 
sociation, was  organized  in  1898,  and  the 
same  was  Incorporated  on  the  18th  day  of 
March,  1901,  under  the  name  of  the  Ancient 
Order  of  Emetbachavah.  The  articles  of  in- 
corporation provide  that  the  Ancient  Order 
of  Emetbachavah  shall  be  the  chief  organiza- 
tion, and  all  other  orgauizutions  shall  be  sub- 
ordinate to  It  and  shall  be  under  its  Jurlsdic- 
•tion  and  control.  The  articles  provide  for  a 
C'Chlef,  who  shall  hold  Ms  office  during  his 
natural  life,  or  until  his  successor  is  appoint- 
ed and  qualified,  and  shall  be  manager  of 
the  corporation,  and  all  the  title  to  the  prop- 
erty of  the  corporation  shall  be  vested  in  him 
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as  sole  trustee.  He  Is  given  power  to  ap- 
point his  own  successor  and  advisory  direc- 
tor, and  is  the  sole  trustee  of  the  organiza- 
tion. The  only  other  officer  provided  for  by 
the  artides  of  incorporation  is  an  advisory 
director,  without  power  other  than  as  advi- 
sory. The  articles  further  provide  that  all 
members  of  the  corporation  taking  the  holy 
covenant  degree  of  the  order  shall,  upon  tak- 
ing such  degree,  yield  up,  grant,  convey,  re- 
mise, release,  quitclaim,  assign,  and  transfer 
to  the  C'CMef  all  of  the  property  of  such 
member  so  taking  such  d^ree,  of  every 
name  or  nature,  real,  personal,  and  mixed, 
which  said  property  shall  thereupon  become 
the  prc^rty  of  the  C'Chl^  to  be  held  by  him 
in  trust  for  this  corporation  as  aforesaid. 
The  C'Chlef  is  given  sole  power  to  provide 
by-laws  for  the  corporatism.  The  articles, 
also  provide  that  no  organization  bearing  the 
name  of  Emetbachavah  or  words  equivalent 
to  It  shall  be  organized  or  founded  except  np- 
<m  the  approval  and  under  the  directkn  of 
the  O'Ohief  of  tills  corporation,  and  shaU  be 
nnder  the  Jurisdiction  and  control  of  such 
C'Chlef.  He  has  sole  power  to  convey  its 
property,  etc.  After  the  ineorporattoo  of  the 
order,  there  seems  to  be  no  evidence  showing 
an  organization  of  a  ft-atemlty  as  provided 
fw  in  tile  artldeB  of  InoorporatlmL  How- 
ever, it  aeema  tiiat  the  Crcauef  continued  to 
use  the  name  of  the  Denver  Fraternity  of 
BmathadiaTBli  niUU  the  latter  part  of  1904, 
when  the  corporation  ceased  active  opera- 
tions. The  bank  account  at  tin  corporation 
was  kept  in  the  name  at  tike  fraternity,  Its 
Mils  were  paid  by  cbeeka  iBsoed  in  tbe  name 
of  the  tatonity,  and  It  did  its  general  bnsl- 
nesB  In  tbe  name  of  the  frateznlty.  It  would 
seem  that,  by  virtue  of  the  Incorporation,  the 
preliminary  organisation  would  be  merged 
In  the  corporation*  and  that,  nnder  the  arti- 
cles, any  subordinate  oq^aolsatitm  existing 
after  the  filing  of  the  articles  of  Incorpora- 
U<m  bad  to  be  organised  nnder  tbe  Jurisdic- 
tion of  the  corporation  and  nnder  its  direc- 
tions with  the  approval  of  tbe  CChlef.  How- 
ever, the  C'Chlef  seemed  to  be  given  absolute 
power,  by  the  articles  of  incorporation,  as 
trustee,  and  he  assumed  absolute  power,  it 
would  seem,  in  the  fraternity,  and  always 
signed  bis  name  as  sole  trustee  of  the  Denver 
Fraternity  of  Emethachavah.  He  seems  to 
have  used  the  names  of  the  Ancient  Order  of 
Emethachavah  and  the  Denver  Fraternity  of 
Emetbachavah,  after  the  filing  of  the  articles 
of  incorporati<Hi,  as  Interchangeable  and  as 
meaning  one  and  the  same  thing.  The  C'- 
Chlef took  the  deed  to  the  lots  in  controversy 
in  the  name  of  tiie  Ancient  Order  of  Emetha- 
chavali,  and  gave  notes  for  the  payment  of 
the  purchase  money  in  the  name  of  the  "Den- 
ver Fraternity  of  Emethacliavah,  by  Franklin 
P.  White,  sole  trustee."  A  few  days  later,  he 
Joined  the  grantor  in  the  execution  ol  an 
agreement  giving  the  grantor,  James  W. 
Wier,  an  equitable  mortgage^  in  whldi  agree- 
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ment  it  Is  stated  ttiat  the  grantee  in  tbe  deed 
gave  his  promissory  notes  referring  to  blm- 
seU  as  the  trustee  of  the  Andent  Order  of 
Bmetbachavah,  then  he  q)eclflcally  grants, 
In  behalf  of  the  grantee  named  In  the  deed,  a 
lien  for  the  payment  of  these  promissory 
notes. 

[2]  When'  he  executed  the  notes,  he  Im- 
preraed  a  metallic  seal  thereon  with  the  let- 
tering: "Emethachavah,  Founded  Gosmon  GO. 
Official  Seal."  He  afterward  attempted  to 
transfer  firom  himself  as  trustee  of  the  An- 
deat  Order  of  Emethachavah  said  lots,  by 
warranty  deed,  to  himself  as  an  Indivldiial, 
and  placed  the  same  seal  on  the  deed  as  the 
seal  of  the  Ancient  Order  of  EmethachaTah. 
He  testified,  when  this  case  was  being  tried 
in  the  county  court  of  Denver  county,  that 
the  seal  above  described  was  the  only  one 
owned  by  the  Ancient  Order  of  Emethacha- 
vah or  by  the  Denver  Fraternity  of  Emetha- 
chavah. In  the  trial  of  the  same  case  later 
in  the  district  court,  he  testified  that  they 
had  two  seals  at  one  time,  but  that  the  cor- 
poration seal  was  made  over  Into  a  notary 
seal. 

[3]  It  is  quite  ucusual,  and  It  is  not  re- 
qtUred  by  law,  that  a  voluntary  association 
shall  possess  a  seal.  On  the  other  hand,  the 
statutes  recognize  a  seal  for  an  incorporated 
company.  If,  by  mistake  or  lacb  of  informa- 
tion, these  organizations  provided  two  seals 
when  but  one  is  usual,  it  is  difficult  to  see 
why  the  G'Chlef  should  have  mutilated  the 
one  generally  used  and  have  preserved  the 
useless  one  and  have  used  the  same  as  the 
corporate  seal.  The  attending  circumstances 
strongly  Indicate  that  the  C'Chi^  stated  the 
actual  condition  when  he  testified  that  the 
seal  placed  on  the  notes  and  deed  was  the 
only  seal  owned  by  either  association  until 
after  this  suit  was  commenced.  However, 
when  the  Identic  of  this  seal  became  an  im- 
portant question  In  this  case,  the  G'Ghief 
had  a  second  seal  manufactured  and  impress- 
ed it  upon  the  deed  from  the  Andent  Order 
of  Emethachavah  to  himself  long  after  said 
deed  had  been  executed  under  the  old  seal 
and  delivered  and  recorded.  The  G'Ghlef 
sometimes  signed  Instnunente  fbr  the  cor- 
poration: "The  Andent  Order  of  Emethach- 
avah, by  Franklin  P.  WUte,  G'Ghlef  and 
Sole  Trustee" — as  he  did  In  Oie  case  of  the 
deed  ftom  himself  as  trustee  of  the  corpora- 
tion to  himself  as  an  IndividnaL  He  some- 
times signed  Instruments  for  the  corpora- 
tion: "Denver  Fraternity  of  Emethachavah, 
by  Franklin  P.  White,  Sole  Trustee"— as  he 
did  when  he  executed  said  notes  for  the  pur- 
chase money  of  said  lots.  He  sometimes 
signed  instruments  for  the  corporation : 
"Franklin  P.  White,  Trustee"— as  he  did 
when  he  executed  the  equitable  mortgage,  as 
trustee,  of  the  Ancient  Order  of  Emethachavah 
on  said  lots,  to  secure  the  purchase  money 
to  the  grantor,  ^e  different  titles  assumed 


by  him  were  aelf-confudng.  He  tesUfled 
that  he  took  the  holy  covenant  degree  of  the 
oi6er  and  divested  himself  of  all  tnoperty 
and  vested  Uie  same  in  the  CChlef  of  the 
corporation  in  trust  for  It  He  teeOOeA  that 
he  was  still  a  member  of  the  order;  that  he 
had  paid  910,000  In  cash  for  these  lots. 
When  cross-examined,  he  admitted  that  be 
had  meant  by  that  that  he  had  paid  $10,000 
into  the  corporation  during  the  past  7  years, 
and  said  that  he  paid  the  one  dollar  in  ca^ 
mentioned  in  the  deed  as  the  consideratioQ 
for  the  lots.  When  quizzed  by  the  court,  he 
testified  that  he  did  not  pay  a  cent ;  that  tie 
simply  made  a  minute  of  it;  that  he  did  not 
see  how  he  could  hand  a  dollar  to  himself; 
that  he  was  C'Chief  of  the  corporation  at  the 
time  of  the  trial;  that,  at  the  time  he  took 
the  deed,  he  was  sole  beneficiary  member  of 
the  corporation ;  that  these  lots  were  the 
only  property  he  ever  owned  of  a  real  nature. 
He  testified  that  all  property  of  the  fraterni- 
ty belonged  to  the  corporation  substantiaUy ; 
that  all  of  the  funds  of  the  corporation  were 
k^t  in  the  Maternity's  name  at  the  bonk, 
and  that  all  of  the  debts  and  obligations  at 
the  corporation  were  paid  by  check  by  the 
C'Chlef  on  the  fraternity  account. 

The  evidrace  is  convlndng  that,  after  the 
incorporation  of  the  Ancient  Order  of  Eme- 
thachavah, the  G'Chlef  adopted  and  general- 
ly used  the  name  "Denver  Fraternity  of  Eme- 
thachavah" as  the  business  deslgnatioii  or 
name  in  which  the  corporation  did  business 
up  until  late  in  the  year  1004,  when  condi- 
tions made  it  desirable  for  him  to  use  the 
name  the  "Andent  Order  of  Emethadiavah." 

[4]  A  person  may  adopt  or  assume  any 
name  in  which  he  prefers  to  do  business,  or 
may  consummate  an  individual  transactton 
in  any  name  he  may  adopt,  and  will  here- 
after be  responsible  in  the  assumed  name. 
Emery  v.  Kipp,  154  Cal.  83,  97  Pac.  17-21, 
10  L.  B.  A.  (N.  S.)  988, 120  Am.  St  Rep.  141. 
16  Ann.  Gas.  702. 

[1]  It  is  Insisted  by  counsel  that  a  bMoe- 
stead  filing  takes  preference  of  a  ^neral  lien 
on  real  estate,  and  we  are  dted  to  author 
Ities  holding  that,  where  the  abstract  of  a 
Jodgmrait  of  a  court  of  record  Is  filed  In  the 
recorder's  office  aa  a  general  Uoi  on  the  real 
estate  of  the  judgment  debtor,  the  gennal 
lien  most  give  way  to  the  proper  filing  of  a 
homestead  on  a  spedfle  piece  of  property  to 
the  value  of  $2,000.  That  Is  quite  true.  If 
it  were  otherwise,  the  holder  of  a  genial 
lien  might  maintain  the  same  against  prop- 
erty many  times  the  value  of  its  Incumbnutce 
and  watt  for  years  before  making  a  levy  on 
a  spedfic  piece  of  property  for  the  satisfac- 
tion of  his  claim,  and  thereby  iwstpone  the 
rights  of  those  entitled  to  a  homestead  Hvx- 
ing  the  continuance  of  his  Hen.  However, 
if  a  lienholder  neglects  to  subject  a  spedfle 
iriece  of  property  to  a  levy  immediately  upon 
the  filing  of  a  general  lien  covering  all  of  the 
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property  oC  a  jadgmoit  debtor,  then  one  en- 
titled to  a  homestead  right  may  defeat  hts 
lien  In  part,  at  least,  by  filing  a  claim  ot 
homestead  preceding  each  levy.  Weare  v. 
Jotanson,  20  Colo.  S66;  867,  38  Pac.  374; 
Jones  T.  Olson,  17  Colo.  App.  144,  07  Pac. 
S49. 

Tlie  Uen  in  this  case,  howeTer,  Is  not  gea- 
eral,  bat  specific  and  t&stenad.  upon  the  lots 
Xiurchased  and  for  the  purchase  mon^. 
Claims  for  purdiase  numey  on  real  tx  per- 
sonal property  make  the  equities  of  the  hold- 
er of  such  claims  doubly  strong,  and  such 
dalms  are  usually  excepted  by  statute  from 
tbe  exemption  laws.  21  Cyo.  609. 

Under  the  otmditlons  of  this  record,  we 
think  it  dear  that  these  notes  were  intended 
to  be,  and  were,  the  notes  of  the  Ancient  Or- 
der of  Bmethacharah;  that  the  notice  of  a 
Tendor's  Men  In  the  deed  and  written  agree- 
ment constituted  a  valid  equitable  mortgage 
in  faTor  of  the  defendant  in  error  on  the 
specific  lots  to  dispute;  that  the  notes,  being 
those  of  the  Ancient  Order  of  Bmetbacha- 
Tab,  were  not  dlacbarged  by  the  order  in 
bankruptcy  discharging  Om  plaintltT  In  er- 
ror from  the  payment  of  his  debts ;  and  that 
tbe  homestead  filing  of  the  plaintiff  in  error 
fm  the  lota  in  question  Is  subordiDate  to  tbe 
equitable  lien  thereon  for  the  purchase 
money. 

Finding  no  reversible  error  in  tbe  record, 
the  judgment  and  decree  ct  tbe  trial  court 
la  hereby  aifinned. 

Affirmed. 


JEWEL  TEA  GO.  v.  WATKINS.  (No.  4120.) 
(Goart  of  Appeals  of  Colorado.  Jan.  11, 1910.) 

1.  COHTKACra  J  117*)  —  CONTEACT  IN  Rk- 
STKAIIfT  or  TSADB— VaLIDITT— BXTEItT  OV 
BSBTSASfV— "OB  OTBBB  MEaOHARDISK." 

A  pcDTlslon  In  a  contract  employing  de- 
fendant aa  a  aalesman  of  teas,  coffees,  etc.,  over 
established  routes,  that  defendant  would  cot, 
while  in  soch  emplormeDt,  or  within  12  montba 
thereafter,  take  orders  for  teas,  coffees,  extracts, 
"or  other  merchandise,"  to  any  of  plalntifTs 
coatomen,  was  not  invalid  as  an  unreasonable 
restraint  of  trade;  tbe  words  "or  other  mer- 
diandise."  under  the  doctrine  ejosdm  cenerls. 
having  reference  to  goods  of  the  natnre  of  tiioee 
enumerated. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  684-569:  Dee.        1 117.«1 

2,  CONTBACTS   (I  143*)— CoitSTBUCnoN  AS  A 

Whole. 

A  contract  most  be  construed  as  a  whole, 
tfect  being  given  to  all  its  parts  and  provisions, 
when  tiiat  can  be  done  withont  injustice. 

[Ed.  Note.— For  other  eaaea,  see  Contracts, 
G£t.  Dig.  H  728,  748;  DecT^.  1 148.«] 

8.  COKTBAOTS  (S  147*)  —  CONSTBUOnOH  —  Iir- 

nuiT  or  Pasties. 

The  court  may  put  itself  in  the  place  of 
the  parties  when  they  executed  a  contract,  and 
consider  what  they  intended  by  its  terms,  which 
bitentioDv  when  manifest,  will  control. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  Si  730,  743;  Dec.  Dig.  |  147.*] 


4,  CoNTBACTB  (I  169*)— CoweiWTCTroN— On- 

GUHSTANOES— Parties. 

The  circumstances  surroundioK  the  making 
of  a  contract  and  affecting  Its  subject-matter 
may  be  resorted  to  in  determining  its  meaning. 

{Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  8  762 ;  Dec.  Dig.  g  169.*] 

6.  CONTBACTS  (S  163*)— CONSTBnCTION  TO  UP- 
HOLD Contract. 

Courts   should   effectuate   contracts,  and 

should  give  them  a  rational  and  equitable  inter- 

pretatimi,  which  is  just  and  legal. 
[Ed.  Note.— For  other  cases,  see  GontractSi 

Cent  Dig.  I  734;  Dec.  Dig.  §  153.*] 

6.  Contracts  (S  166*)— Constbuction— G-en- 

EBAL  ANO  SPECinC  WOBOS— EJUSDEU  GeN- 
EBIS, 

In  a  coittract  employing  defendant  to  sell 
and  distribute  teas,  etc.,  on  plaintiff's  estab- 
lished trade  routes,  a  proviaion  that  defendant 
would  not,  during  the  contract  or  within  a 
year  thereafter,  engage  in  the  business  of  sell- 
ing teas,  coffees,  ''or  other  merchandise,"  the 
quoted  phrase,  under  the  rule  ejusdem  genods, 
is  restricted  in  meaning  to  goods  of  the  same 
kind  as  those  specifically  mentioned,  where  a 
broader  construction  might  restrain  trade. 

[Ed.  Note.— For  other  eases,  see  Contracts, 
Gent  Dig.  S  787;  Dec.  Dig.  1  IBB-T 

Error  to  District  Court,  City  and  County 
of  Denver;  John  H.  Denlson,  Judge. 

Action  by  the  Jewel  Tea  Company  against 
C.  B.  Watklns.  Judgment  for  defmdant.  and 
plaintiff  brings  error.  Beversed  and  re- 
manded. 

J.  Foster  Symes,  <tf  Denver  (Ivot  O.  Win- 
gren,  ct  Dwver,  td!  counsel),  for  plalntlfl  in 
error. 

CUNNINGHAM,  P.  J.  [I]  Plaintiff  and 
defendant  atwed  Into  a  contract  whereby 
the  latter  became  an  employA  of  the  former 
as  a  salesman.  The  plaintiff  corporation  was 
engaged  In  selling  tees,  coffees,  and  other 
culinary  artldes,  from  wi^ons  drivra  by 
Its  employte  ovor  well-estabUahed  trade 
routes  in  this  state.  The  sole  qnesthm  pre- 
sented tor  our  comdderation  is  as  to  tbe 
validity  of  a  owt^  paragiaiA  In  the  writ- 
ten contract  entered  into  by  ttie  partlea, 
which  reads  as  follows: 

"Party  of  the  second  part  (defendant  In  error 
and  defendant  below)  furtber  agrees  that  he 
will  not  at  any  time  while  la  the  employ  of  the 
party  of  the  first  part,  nor  within  a  period  of 
twelve  months  after  leaving  the  servicea  of  the 
party  of  the  first  part  for  any  cause,  for  himself 
or  any  other  person,  persons  or  company,  so- 
licit or  take  orders  from,  or  deliver  orders  for 
teas,  coffees,  baking  powder,  extracts,  spices, 
cocoa,  or  oiher  nmvhandite  to  any  of  tbe  cub- 
tomers  of  tbe  party  of  the  first  part,  and  es- 
pecially agrees  not  to  interfere  with  the  trade 
or  business  ot  the  party  of  the  first  part  as 
now  transacted  or  carried  on  with  its  customers 
In  the  territory  in  which  the  party  of  the  second 
part  has  been  working. 

"Party  of  the  f<econd  part  furtber  agrees  that 
he  will  not  directly  or  indirectly,  through  him- 
self or  others,  take  away  or  attempt  to  divert 
any  of  the  custom,  business  or  patronage  of  the 
party  of  the  first  part  with  its  said  customers 
in  said  territory  within  twelve  months  after 
leaving. 

"Party  of  the  second  part  furtber  agrees,  as  a 
condition  precedent,  that  he  wlU  not  engage 
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|or  htioMlf  or  any  other  person,  persons  or  com- 
pany in  the  tea  and  coffee  bwlnen,  nor  will  he 
offer  for  sale  any  teaa,  coffees,  baking  powder, 
extracts,  spices,  cocoa  or  other  merohandite 
during  the  life  of  this  contract,  nor  during  a 
period  of  twelve  months  after  leaving  the  em- 
ploy of  the  first  party,  for  any  cause,  whether 
before  or  after  the  tensinatlon  of  this  contract, 
in  the  cities  of  Denver,  Longmont,  Lafayette, 
Louisville  or  Brie." 

We  have  Italicized  what  we  understand  to 
be  the  phrase  which  haa  occasioned  ttie  dis- 
pute in  this  case.  The  aforesaid  contract 
was  dated  September  IB,  1913,  and  provided 
that  It  might  be  terminated  by  either  party 
on  glTlng  the  other  two  weeks  notice.  The 
contract  was  terminated  on  the  10th  day  of 
January,  1914,  and  thereupon,  according  to 
the  allegations  of  plalntitTs  bill,  the  defend- 
ant engaged,  in  the  business  of  selling  and 
dellTering  orders  for  goods  of  the  same  gen- 
eral character  as  those  referred  to  In  the 
contract  and  to  the  customers  of  plaintlfl  on 
its  established  trade  routes.  The  trial  court 
sustained  a  general  demurrer  to  plaintiff's 
bill,  for  the  reason  that  in  the  opinion  ot 
the  court: 

"The  restriction  against  soliciting  for  tea, 
etc.,  'or  other  merchandise,'  and  in  forbidding 
defendant  to  offer  for  sale  teas,  etc.,  'or  other 
merchandise,'  is  unreasonable,  because  going 
beyond  what  is  necessary  for  the  protection  of 
the  plaintiff,  and  the  contract  being  unreason- 
able, in  that  respect,  cannot  be  enforced  in 
eguity." 

At  the  time  of  suBtaining  defendant's  de- 
murrer to  the  bill  the  trial  Judge  further  stat- 
ed that  "If  the  contract  contained  the  words 
*of  a  similar  nature,*  as  stated  In  the  com- 
plaint, it  would  not  he  open  to  this  objec- 
tion," referring  to  the  objections  set  forth 
in  that  portion  of  the  court's  remarks  which 
we  have  quoted,  mius  it  will  be  seen  there 
Is  left  for  our  determination  but  a  single 
question,  viz. :  Is  the  contract  In  questlou,  by 
reason  of  the  clause  which. we  have  already 
quoted  from  it,  vicious  for  the  reason  stated 
by  the  trial  court?  This  question  we  think 
must  be  answered  in  the  negatiTe. 

f2]  "A  contract  must  be  construed  as  a  whole, 
effect  being  given  to  all  its  parts  and  provisions, 
when  that  can  be  done  without  workmg  an  in- 
justice to  either  party,  and  when  doubt  exists, 
and  the  contract  is  susceptible  of  two  conatruc- 
tions,  the  one  working  an  injustice  and  the 
other  connintent  with  the  rights  of  both  parties, 
the  one  which  upholds  the  rights  of  the  parties 
should  be  adopted."  C.  B.  &  Q.  R.  Co.  v.  Pro- 
volt,  42  Colo.  303,  93  Pac.  1126,  IB  L.  R.  A. 

gl.  S.)  587:  Chicago,  B.  L  &  P.  Ry.  Co.  v. 
enver  &  Rio  Grande  R.  Co.,  143  U.  S.  596, 
12  Sup.  Ct.  479,  36  L.  Ed.  277;  Parsons  on 
Contracts  (9th  Ed.)  vol.  2,  p.  661  et  seq.;  Page 
on  Contracts  (1905)  fi9  1120.  1121;  Beach  on 
Contracts  (1896)  vol  1,  H  708,  709,  717. 

[3}  "The  primaiT  rules  for  the  construction 
of  contracts  are  that  the  court  may  put  him- 
self in  the  place  of  the  contracting  parties,  and 
then,  in  view  of  all  the  facts  and  circumstances 
surrounding  them  at  tiie  time  of  the  ezecution 
of  the  instrument,  consider  what  tiiey  intended 
by  the  terms  of  tbdr  agreement,  and  that  when 
the  intention  Is  manifest  it  will  control  in  the 
interpretation  of  the  instrument,  regardless  of 
inapt  expressions  and  technical  rules  of  con- 
struction."  TiUitt  T.  Mann.  104  Fed.  421,  48 


C.  C.  A.  617:  Messenger  v.  German  American 
Ins.  Co.,  47  Colo.  448,  107  Pac.  64S;  Parsons 
on  Contracts  (9th  Ed.)  roL  2,_p.  655;  Page  on 
Contracts,  |  1123;  Beach  on  Oontracta,  Sf  712, 
719. 

[4]  "The  drcumstancee  surrounding  the  mak- 
ing of  the  contract  and  effecting  the  subject  to 
which  it  relates  form  a  sort  of  context  that 
may  properly  be  resorted  to  •  •  •  in  deter- 
miniii«  tha  mAuIng  of  the  words  and  prorisions 
of  the  contract."  McKeesport  M.  Co.  t.  Ben 
Franklin  Ins.  Co.,  173  Pa.  St.  53.  34  Atl.  16, 
quoted  with  approval  in  Messenger  v.  German 
Am.  Ins.  Co.,  supra:  Farrdl  t.  Garfield  M.  M. 
&  S.  Co..  49  Colo.  169,  111  Pac  839;  Fearaley 
V.  Feamley,  44  Colo.  417,  98  Pac.  819 ;  Page 
on  Contracts,  |  1106;  Beach  on  Gontracts,  I 
711. 

Cousiderlng  the  contract  before  as  in  Its 
entirety,  it  Is  qnlte  apparent  that  the  object 
and  purpose  of  the  contract  was  to  restrain 
the  defendant  from  qnitttng  tb«  employ  of 
the  plaintiff  and  thereafter  on  Us  own  be- 
half, or  as  the  salesman  for  another,  to  mTall 
himself  of  the  advantage  of  acquaintances 
he  had  made  wiUi  plaintiff's  cosbmers 
while  in  the  employ  of  plaintlfl,  and  thm 
divert  from  plaintlfl  trade  which  it  had  ballt 
up.  The  recitals  in  the  contract  make  Its 
object  and  purpose  perfecUj  an^arent.  In 
part  they  read  as  follows: 

"Whereas,  said  party  of  the  second  part  desires 
to  enter  the  employ  of  the  party  of  the  first  part, 
and  by  virtue  of  such  employment  will  be  enabled 
to  discover  and  acquire  full  knowledge  of  the 
methods  used  by  the  party  of  the  first  part  in 
conducting  its  business  in  the  buying,  selling, 
testing,  keeping  and  distributing  teas.  •  *  * 
and  other  mwchandise,  ♦  •  *  and  will  nec- 
essarily become  acquainted  with  the  customers 
and  residences  along  end  in  such  territory  (com- 
monly known  as  trade  or  delivery  routes)  as 
may  be  intrusted  to  him  from  time  to  time: 
Now.  therefore,  in  consideration  of  the  premises 
and  of  the  mutual  covenants  and  agreements 
herein  contained  the  parties  hereto  covenant 
and  agree  as  follows :"  Etc. 

It  Is  pmpet  in  the  Interpretatton  ot  deeds 
or  written  agreements  to  look  to  the  redtala 
thereof.  Tbeea  sometlnieB  have  great  Influ- 
ence in  the  interpretatifm  of  the  otbo*  parts 
of  the  instrument.  Broom's  Legal  Maxims 
(1900)  p.  436 ;  Paisons  aa  Contracts  (9th  Ed.) 
vol.  2,  p.  6B9;  Beach  on  Contracts,  |  711. 

[5]  Another  wholesome  rale  of  construction 
requires  courts  to  construe  the  words  of  par- 
ties 80  as  to  effectuate  their  deeds  and  con- 
tracts, and  not  to  destroy  them,  tat  contracts 
should  be  supported  rather  tiian  defeated. 
Parsons  on  Contracts,  6G9;  Page  on  Con- 
tracts, H  1120,  1121;  Beach  on  Ccmtracts. 
8S  706,  70O,  and  717;  Broom's  Legal  Maxims 
(1900),  p.  896. 

"Where  there  Is  room  for  it,  the  court  will 
give  a  rational  and  equitable  interpretation, 
which,  though  neither  necessary  nor  obvious, 
has  the  advantage  of  being  Just  and  legal,  and 
supposes  a  lawful  contract  which  the  parties 
may  fairly  be  regarded  as  having  made."  Par- 
sons on  Contracts,  p.  661:  St.  Louis  &  I>enver 
Land  &  Mining  Co.  v.  Tlerney,  5  Colo.  582; 
Wyatt  V.  Larimer  &  Weld  Irrieation  Co.,  18 
<3olo.  298,  33  Pac.  144,  36  Am.  St  Rep. 

[B]  Thus  far  our  discussion  of  the  contract 
has  proceeded  uiwn  the  theory  that  the  same 
was  rendered  ambiguous  or  of  doubtfbl  va- 
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lldlty  bj  reason  of  tbe  phrase,  "or  other  mer- 
chandise," which  we  hare  Italicized  In  our 
qnotatlMi  from  the  contract  There  is  abun- 
dant anthorllT  soniorttng  a  contrary  view. 

"The  court  will  restrict  the  meaning  of  gen- 
eral words  by  more  specific  and  partlcnlar  de- 
•criptioiis  of  the  Babject-matter  to  which  tbey 
are  to  apply.  Thus  general  words  following 
particular  or  specific  tenua  are  restricted  in 
meaning  to  those  tilings  or  matters  which  are 
of  the  same  kind  as  tbois  first  mentkmed."  9 
Cyc.  G84.  685. 

To  glTe  to  the  plirase  "and  other  mer- 
cftandiatf'  the  broad  meaning  claimed  for  it 
b7  the  defeDdaot  would  be  to  InTest  it  with 
powOT  by  which  it  might  dtfeat  what  seems 
to  hare  been  the  main  purpose  of  the  con- 
tract. This  rule  of  construction  will  not  or- 
dinarily be  applied  where  by  so  doing  the  «m- 
tract  is  destroyed  and  the  purpose  and  oUect 
<MC  the  parties  to  it  thwarted. 

"It  Is  a  gmeral  rule  that  whensoerer  the 
words  of  a  deed,  or  of  the  parties  without  deed, 
may  have  a  double  intendment,  and  the  one 
standeth  with  law  and  right,  and  ibe  other  la 
wrongful  and  against  law,  the  intendment  that 
standeth  with  law  shall  be  taken."  Coke  on 
Littleton,  42,  183;  Archibald  t.  Thomas,  8 
Cow.  ]N.  Y.)  2S1;  Biley's  Adm'rs  t.  Vanhout- 
CD,  4  IIow.  (Mias.y  428;  Many  t.  Beekman  Iron 
Co.,  9  Paige  (N.  t.)  IBS. 

"Where  there  are  recitals  of  particular  claims 
or  considerationfl,  followed  by  general  words  of 
release,  the  general  words  snail  be  restrained 
by  the  particular  redtaL  Thus,  it  a  man  eliould 
rcfwive  £10  and  give  a  receipt  for  this  sum, 
and  thereby  acguit  and  release  the  person 
of  all  actions,  debts,  duties,  and  demands, 
nothing  would  be  released  but  the  £10;  be- 
cause the  last  words  must  be  limited  by  those 
foregoing."  2  Roll.  Abr.  409 ;  Paylor  Hom- 
ersham.  4  M.  &  S.  426;  Lyman  aark.  9 
Mass.  236;  Rich  v.  Lord,  18  Pick.  (Mass.)  822. 
SSB;  Jackson  v.  Stackhouse,  1  Cow.  (N.  T.) 
122,  18  Am.  Dee.  614:  BeDamy  t.  BeDsmy*! 
Adm'rs,  6  Fla.  at  page  lOT. 

Where,  in  a  statute,  general  words  follow 
particular  ones,  the  role  is  to  construe  them 
as  ^>llGabl6  to  mbjecta  cdnsdem  generis, 
and  W8  know  oi  no  teaa<m  why  the  rule  as 
aK>Ued  to  statutes  may  not  be  with  equal 
propriety  applied  to  the  Interpretation  of  con- 
tracts; 

"According  to  Lord  Bacon,  'all  words,  wheth- 
er they  be  in  deeds  or  statutes,  if  they  be  gener- 
al and  not  express  and  precise,  shall  be  re- 
strained into  the  fitness  of  the  matter  and  the 
gmon.*"    Beadi  on  Contracts,  note  to  page 

"As  was  well  stated  by  Black,  0.  J»  in  Sharp- 
less  v.  Philadelphia,  21  Pa.  St  161.  69  Am. 
Dec.  769.  *•  *  •  it  is  a  univenial  rule  of 
oonstrnctMn,  foundad  in  the  clearest  reason, 
that  general  words  In  sny  instrument  •  *  • 
are  strengthened  by  exceptions  and  weakened  by 
enumeratioQ.* "  Wisconsin  Central  R.  Co.  v. 
Taylor  County,  62  Wis.  at  page  90,  8  N.  W.  883. 

No  Contentioa  appears  to  hare  arisen  or 
been  made  as  to  the  I^allty  of  the  contract 
here  In  question,  aside  from  that  which  we 
have  already  discussed,  and  the  terms  both 
as  to  time  and  territory  onbraeed  seem  em- 
inently reasonable. 

For  authority  on  the  question  of  the  en- 
forceability of  contracts  of  the  diaracter  here 


under  consideration,  see  Barrows  t.  McMur- 
try  Mfg.  Co.,  64  Colo.  432,  131  Pac.  430.  and 
Frendentbal  v.  Bspey,  45  Colo.  488,  102  Pac. 
280,  26  L.  R.  A.  (N.  S.)  061. 

Judgment  reversed,  and  the  case  remanded 
for  further  proceedings  In  conformity  wltJi 
the  Tlem  herein  expressed. 

Reversed  and  remanded. 


STATU  ex  reL  SMITH  v.  DISTRICT  COUBT 
OF  THffi  FOURTEENTH  JT7DICIAL 
DIST.   IN   AND   FOB  BBOADWATEB 

COUNTY  et  aL    (No.  8595.) 

(Supreme  Court  of  Montana.   Dec.  18,  1914.) 

1.  Statss  (I  30*)— Lboisutive  Defarticbht 
— Membebs  of  Legislaturi  —  Contest  — 
Statutes. 

Corrupt  Practices  Act  1912  (Laws  1918, 
p.  563)  provides  for  contesting  nominations  or 
elections  by  actions  In  the  district  courts,  and 
section  49  declares  that,  in  case  of  a  contested 
nomination  or  election  for  eeaator  or  represen- 
tative in  the  Legislative  Ass^bly,  the  court 
shall  forthwith  certify  its  findings  to  the  sec- 
retary of  state,  to  be  by  him  transmitted  to 
the  presiding  ofllcer  of  the  body  in  question. 
Held  that,  iz  such  act  be  construed  as  confer^ 
ring  on  the  district  court  power  to  decide  which 
of  two  legislative  candidates  has  been  elected, 
it  Is  to  that  extent  violative  of  Const,  art.  6, 
I  9,  providing  that  each  house  of  the  Legisla- 
tive Assembly  shall  judge  of  the  dections,  re- 
turns, and  qualifications  of  Its  members. 

(Ed.  Note.— For  other  cases,  see  Ststes,  Cent. 
Dig.  i  88;  Dee.  Dig.  i  30;«] 

2.  CoHBrmmeHAL  Law  (|  61*)~Depabt- 
unrs  or  GovKaniEBm— Dimn  or  Judi- 

OLUT— iNrBINOEUXNT  BT  LbQISLATXTK  DB- 
PABTlfENT. 

Corrupt  Piactices  Act  1912.  S  49,  provides 
Ihst,  In  case  of  a  contested  nomination  or  elec- 
tion tor  senator  or  representative  In  the  as- 
sembly, the  district  court  shall  forthwith  certi- 
fy its  findings  to  the  secretary  of  state,  to  be 
by  him  transmitted  to  the  presiding  officer  of 
such  body,  field,  that  snch  provision  was  un- 
constitutional, as  an  attempt  by  the  legisla- 
tive department  of  the  government  to  make  the 
judicial  branch  its  agent  to  gather  evidence  and 
make  findings  therefrom,  without  binding  force. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Gent  Dig.  H  103-107;  Dec.  Dig.  S 
01.*] 

3.  Electionb  (i  288*>— Contest— PETmoN— 
Amkhdmeiit. 

VVhere  a  written  petition  to  institute  a  leg- 
islative election  contest  was  filed  under  an  un- 
constitntional  statute,  it  was  not  amendable 
so  as  to  initiate  a  contest  In  a  dlEerent  forum 
Duder  another  law  after  the  time  prescribed 
for  such  latter  contest  had  expired. 

[Ed.  Note.— For  other  cases,  see  Elections, 
CvDt  Dig.  II  280-283 ;  Dee.  Dig.  |  288.*] 

4.  States  (|  30*)— Leoiblative  Oitices— 
Contest. 

The  method  of  instituting  a  contest  for  a 
legislative  office  provided  by  Bev.  Codes,  1  82 
et  seq..  Is  not  exclusive,  but  the  power  confer- 
red on  each  house  of  the  Legislature  by  Const, 
art.  5,  §  0,  to  try  a  contest  of  the  seats  of 
members,  is  a  contiauioc  one,  and  may  be  ex- 
ercised at  any  time  during  the  member's  term, 
BO  that  the  rights  of  the  contestant  are  not 
abridged  by  his  failure  to  commence  prooeed- 
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ins:s  within  tiie  SO-dav  period  fixed  by  section 
83. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  S  39;  Dec.  Dig.  S  30.*] 

Certiorari  by  tlie  State,  on  the  relation  of 
Charles  W.  Smith,  against  the  District  Court 
of  the  Fourteenth  Judicial  District  In  and  for 
the  County  of  Broadwater  and  Jotm  A.  Matth- 
ews, judge  thereof.  Demurrer  and  motion 
to  quash  sustained,  and  proceeding  dlamlased. 

Gad  O.  Wilson,  of  Helena,  for  appellant 
O.  W.  UcConnell  and  B.  Lee.  Word,  botb  of 
Helena,  for  respondents. 

HOIiLOWAY,  J.  At  tbe  general  election 
held  on  November  3,  1914,  Oharlea  W.  Smith 
was  the  Republican  candidate,  and  Charles 
S.  Mnffly  was  Uie  Democratic  candidate,  for 
state  senator  for  Broadwater  county.  The 
canrasstng  board  returned '  tbat  Muffly  re- 
ceived the  highest  number  of  votes,  and  a  cer- 
tlficate  of  election  was  Issued  to  him  on  No- 
vember 6th.  On  November  25th  Smltli  com- 
menced an  action  in  the  district  court  of 
Broadwater  connty  contesting  MuflSy's  elec- 
tion. On  December  8d  the  contestant  secured 
leave  of  the  court  to  amend  his  petition  or 
complaint  by  striking  therefrom: 

"In  tbe  District  Court  of  the  Foarteenth  Ju- 
dicial District  ot  the  State  of  Montana,  in 
and  for  the  Ooanty  of  Broadwater. 

"Charles  W.  Smith,  Contestant,  v.  Charles  8. 
Mnffly,  Gtmtestes. 

*'Petitiott. 

the  Honorable  John  A.  Matthews,  Judge 
of  tbe  District  Court  of  the  Fourteenth  Ju- 
dicial District  of  the  State  of  Montana  in 
and  for  tbe  County  of  Broadwater : 

"The  petition  of  contestant  above  named, 
alleges" 

— and  substitute  therefor  the  following: 

"In  the  Matter  of  the  Contest  of  Election  of 
Charles  S.  Mnffly  to  the  Office  of  Senator  for 
tbe  County  of  Broadwater,  State  of  Montana. 

"Charles  W.  Smith,  Contestant  v*  Charles  8. 
Muffly,  CoQtestee. 

"Statement  of  Contest 

"Charles  W.  Smith,  contestant,  presents  and 
Hies  this  his  statement  of  contest  and  allies" 

—and  by  striking  oat  the  prayer  that  the 
conrt  determine  that  Mnffly  was  not  elected 
and  that  contestant  was,  tbat  a  citation  issue 
to  Muffly  requiring  blm  to  appear  and  an- 
swer, and  that  the  ballots  used  at  the  elec- 
tion In  predncts  1  to  15  be  produced  in  conrt 
and  counted,  and  that  a  certlflcate  of  election 
be  ordered  to  Issue  to  ctrntestant;  and  to  sub- 
stitute therefor: 

"Wherefore  contestant  prays  that  the  clerk 
of  tbe  district  court  of  the  Fourteenth  judicial 
district  of  the  state  of  Montana,  in  and  for 
the  connty  of  Broadwater,  Issue  a  commission 
directed  to  two  Justices  of  the  peace  of  said 
county  to  meet  at  a  time  and  place  specified 
in  such  commission,  in  accordance  with  law, 
for  the  purpose  of  taking  the  depositions  of 
Budt  witnesses  as  the  above-namea  parties  to 
tbe  above-entitled  contest  may  wish  to  examine, 
and  that  such  other  proceedings  may  be  had 


for  the  determination  of  said  contest  as  are 
authorized  by  law  and  by  llie  statutes  of  tbe 
state  of  Montana." 

On  the  same  day  a  paper  designated  "State- 
ment of  Contest"  was  filed  with  tbe  clerk  of 
the  court,  and  applicatlou  made  for  a  com- 
mission to  two  Justices  of  the  peace  to  take 
testimony.  The  clerk  having  refused  to  issne 
the  commission,  proceedings  in  mandamus 
were  instituted  In  the  district  conrt  to  compel 
the  performance  of  that  duty.  The  court 
refused  to  Issue  the  writ,  and  this  proceed* 
Ing  in  certiorari  was  Institated  to  review  the 
court's  action.  Upon  the  return,  counsel  for 
the  respondrat  Interposed  a  demurrer  and  a 
motion  to  quash,  and  the  matter  Is  before  us 
for  determination  npon  the  complete  record 
of  all  prior  proceedings.  Technically,  all  of 
these  proceedings  were  not  before  the  dis- 
trict court,  and  it  is  urged  are  not  now  before 
us.  But  nothing  is  before  us  which  we 
would  not  have  required  upon  a  bearing  up- 
on the  merits,  and  nothing  has  been  excluded 
whidi  could  have  come  before  us  properly. 
We  shall  therefore  disregard  tbe  technical 
objection  mad^  and  consider  the  record  as  a 
whole. 

[1]  Sections  48,  49,  62,  and  53  of  an  act  ap- 
proved at  tbe  general  election  In  1912  (Laws 
1913,  pp.  612,  613),  under  the  Initiative  pow- 
er reserved  to  the  people  by  our  state  Consti- 
tution, and  familiarly  known  as  the  Corrupt 
Practices  Act,  provide  for  contesting  nomina- 
tions or  elections  by  actions  in  the  district 
courts.  Section  49,  among  other  things,  de- 
clares: 

"In  the  ease  of  a  contested  nomination  or  elec- 
tion for  senator  pr  representative  in  the  L^isla- 
tive  Assembly,  •  *  •  the  court  shall  forth- 
with certify  its  findings  to  the  secretary  of 
state  to  be  by  him  transmitted  to  tbe  presiding 
officer  of  the  body  in  question." 

Article  6,  pt  8,  tit  1,  Bavlaed  Oodea  (seo- 
tions  82  and  92),  provUtaa  mrtbods  fOr  secnr- 
ing  and  perpetuating  testimony  in  a  cwtot 
of  an  election  of  a  member  of  dther  house  of 
the  Legislative  Assembly.  The  first  method 
requires,  as  a  ccmdltion  pracedoit,  tliat  vltb- 
In  20  days  after  the  certificate  of  election  has 
been  issued  a  statement  of  cwteet  sball  be 
tiled  with  tbe  <aerk  of  the  dlstirlct  court  of 
the  county  where  the  contest  arises,  whereup- 
on the  derk  must  issue  a  eommisslim  to  two 
justices  of  the  pence  of  bis  connty,  wbo  dioll 
take  the  depositions  of  the  witnesses  produc- 
ed by  dtiier  the  oontestant  or  conteate«s  re- 
port the  same  to  tbe  tAeik,  who  shall  forward 
the  evidence  to  the  secretary  of  state,  by  him 
to  be  transmitted  to  the.  presiding  officer  of 
that  branch  of  the  Legislature  before  which 
the  contest  is  to  be  tried.  The  second  meth- 
od (section  91)  provides  for  depositions  to  be 
taken  in  the  manner  and  under  tlie  rules  ap- 
plicable in  civil  cases ;  and  section  92  pro- 
vides : 

"The  house  before  which  the  contest  is  pend- 
ing may  take  such  other  evidence  In  tbe  case 
as  it  deems  material." 
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WUle  the  Cornipt  Practices  Act  la  in  force 
by  Tlrtne  o{  a  vote  of  tlie  people,  It  has  no 
greater  efficacy  as  a  statnte  than  U  It  bad 
been  enacted  by  the  Leglslatnre;  In  otiier 
w&e6a.  It  cannot  affect  any  provialon  of  die 
Constitatlon.  If  by  this  act  it  was  Boogbt  to 
confer  npon  a  district  court  power  to  decide 
wMcta  ct  two  l^^latlve  candidates  bas  been 
elected.  It  la  to  that  extent,  and  for  tbat  rea- 
son, invalid.  ISectlon  9*  art  6,  of  onr  state 
Constltntlon  provides : 

"Eadi  hoQse  (of  the  Legislative  Assemblj) 
shall  *  *  *  Jodce  of  the  election^  retuma, 
and  qnalifications  of  its  members." 

A  like  provision  Is  fonnd  In  the  Constltn- 
tlon of  the  United  States  and  In  the  Constitu- 
tion of  evexy  state  In  the  Unl<»,  so  ftir  as  we 
Icnow.  Speaking  generally,  our  state  Consti- 
tution U  a  limitation  of  powers,  but  the  pro- 
vision In  section  9  above  is  an  exception  to 
that  rule.  This  Is  a  distinct  grant  of  power 
by  the  people  to  each  branch  of  the  Legisla- 
tive Assembly,  a  power  necessary  to  the  ex- 
istence and  Independence  of  each  house  as  an 
instrumentality  of  government  This  power, 
emanating  from  the  sovereign  people,  cannot 
be  delegated  by  either  house  or  both  acting 
together ;  and  likewise  neither  house  posses* 
ses  the  power  to  divest  itself  of  the  authority 
thus  conferred  upon  It  O'Neill  v.  Yellow- 
stone Irr.  Dlst.,  44  Mont  492,  121  Pac.  283 ; 
State  V.  Holland,  37  Mont  393.  96  Pac.  719. 
So  long  as  our  Constitution  stands  as  It  Is 
now  written,  no  officer,  Individual,  court  or 
other  tribunal  can  Infringe  upon  the  exclu- 
sive prerogative  of  each  honse  to  determine 
for  itself  whether  one  who  presents  himself 
for  membership  Is  entitled  to  a  seat 

In  considering  a  like  provision  of  the  Con- 
stitution of  Kansas,  Mr.  Justice  Brewer  said: 

"The  CoDBtitution  declares  (article  2,  i  8) 
tbat:  'Each  honse  shaU  be  judge  of  the  elec- 
tions, returns,  and  qualificatioDs  of  its  own 
members.'  This  is  a  grant  of  power,  and  con- 
Btltntee  each  house  the  oltimate  tribunal  as 
to  the  qnaUficndons  of  its  own  members.  The 
two  honses  acting  omjointlj  do  not  decide. 
Each  bouse  acts  for  itself,  and  by  Itself,  and 
from  its  decision'  there  is  no  appeal,  not  even 
to  the  two  houses.  And  this  power  is  not 
exhausted  when  once  it  has  been  exercised,  and 
a  member  adoiltted  to  his  seat  It  is  a  con- 
tinuous power,  and  runs  tbrough  the  entire 
term.  At  any  time,  and  at  all  times  during 
the  term  of  office,  each  house  is  empowered  to 
psss  upon  the  present  gusUficatlonB  of  its  own 
members.  By  section  6  of  tbe  same  article 
acceptance  of  a  federal  office  vacates  a  member's 
seat.  He  ceases  to  be  quali6ed,  and  of  this 
the  house  is  the  judge.  If  It  ousts  a  member 
«n  the  claim  that  he  has  accepted  a  federal  of- 
fice, no  conrt  or  other  tribunal  can  reinstate 
him.  If  it  refuses  to  oust  a  member,  bis  seat 
is  beyond  judicial  challenge.  This  grant  of 
power  is.  In  its  very  nature  (and  so  as  to  sny 
other  disQualification)  exduaive,  and  it  is 
necessary  to  preserve  the  entire  independence 
of  the  two  houses.  Being  a  power  exclusively 
vested  in  It  It  cannot  be  granted  away  or  trans- 
ferred to  any  other  tribunal  or  officer."  State 
ex  leL  V.  J<An  S.  GUmore,  20  Kao.  651,  27 
Am  Bep.  188. 

[2]  But  aecUcnt  49  of  the  Oormpt  Practices 
Act  probably  does  not  attompt  to  ooater  upon 


the  court  power  to  determine  the  relative 
rights  of  legislative  contestants  to  office.  It 
requires  only  that  tbe  court  make  flndlngB 
which  are  to  be  transmitted  to  the  secretary 
of  state,  to  be  by  bim  delivered  to  the  boose 
which  tries  the  contest  If  tbe  findings  made 
by  tbe  ooort  pursoant  to  this  section  could, 
under  any  possible  set  of  drctunatancos,  be- 
come binding,  tbe  power  Oiua  attempted  to 
be  conferred  npon  tbe  court  would  be  in  Its 
nature  Judicial,  and  no  valid  objection  oonld 
be  urged  against  the  legislatifHU  But  the  con- 
stitutional injunction  to  each  honse  to  de- 
termine the  elections,  returns,  and  qualifica- 
tions of  its  own  members — ^whlch  Is  manda- 
tory and  prohibitory  in  its  character — pre- 
cludes the  possibility  that  the  court's  find- 
ings can  ever  tiave  any  binding  force  or 
effect  The  function  performed  by  the  court 
is  nothing  more  than  that  of  an  agent  of  the 
Legislature—Just  such  a  function  as  might 
be  performed  by  a  referee  or  notary  public, 
tinder  our  Constitution  the  powers  of  govern- 
ment are  distributed  am<mg  the  legislative, 
executive,  and  Judicial  departments,  which 
are  declared  to  be  distinct  and  are  co-ordi- 
nate, and  *^o  person  or  collectl<Hi  of  persons 
charged  with  tbe  exerdse  of  powers  properly 
belonging  to  one  of  these  departments  shall 
exercise  any  powers  properly  belonging  to 
either  of  the  others,  except  as  in  this  Consti- 
tution expressly  directed  or  permitted." 
Article  4,  f  1. 

In  State  ex  rel.  Schneider  v.  Cunningham, 
S9  Mont  165,  101  Pac.  962,  we  said  with 
reference  to  this  provision: 

"Its  purpose  Is  to  constitute  each  department 
an  exclusive  trustee  of  the  power  vested  in  it 
accoontable  to  the  people  alone  tor  its  faith- 
ful exercise,  so  tbat  each  may  act  as  a  check 
upon  the  other,  and  thus  may  be  prevented  tbe 
tyranny  and  oppression  which  would  be  the 
inevitable  result  of  a  lodgment  of  all  power  In 
the  hands  of  one  body.  It  is  incumbent  upon 
each  department  to  assert  and  exercise  all  its 
power  whenever  public  necessity  requires  it  to 
do  so;  otherwise  it  is  recreant  to  the  trust 
reposed  in  it  by  tbe  people.  It  is  eQually  In- 
cumbent upon  it  to  refrain  from  asserting  a 
power  that  does  not  belong  to  It,  for  this  is 
equally  a  violation  of  the  ijeople's  conSdcnce. 
Indeed,  the  distinction  goes  so  far  as  to  re- 
quire each  department  to  refrain  from  in  any 
way  impeding  the  exercise  of  the  proper  func- 
tions beiongmg  to  dther  of  the  othar  depart- 
ments." 

"Ota  Jurisdiction  of  the  district  court  is  de- 
fined and  limited  by  section  11,  art  8,  oC  the 
Constitution.  Every  power  tbexdn  enumer- 
ated is  judicial  in  tdiaracter;  and  that  the 
lawmaking  branch  of  government  cannot 
compel  a  court  to  act  as  its  agent  or  tbe 
agent  of  either  boose  of  the  Legislature, 
merely  to  gather  evidence  and  make  findings 
therefr<»n  which  have  no  binding  force  or 
effect  or  for  any  other  purpose,  follows  from 
the  very  character  of  the  Judiciary  as  an 
indqwndent  co-ordinate  branch  of  govern- 
ment Tbe  provision  of  section  49  of  the 
Corrupt  Practices  Act  above  quoted  is  in- 
valid for  this  reason,  and  the  contest-  pro- 
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ceedlng  Instituted  in  the  district  coart  of 
Broadwater  county  on  November  25th  was  a 
nullity,  and  the  complaint  or  petitloD  was 
of  no  more  effect  than  a  piece  of  blank  paper, 
and  therefore  was  not  the  sabject  of  amend- 
ment 

[S]  It  Is  Idle  to  suggest  that  contestant  In- 
tended his  orlglnaf  petition,  filed  in  court  on 
November  25th,  to  constitute  a  statement  of 
contest  under  the  Code  provisions  above.  It 
was  filed  in  court,  entitled  in  court,  and  ap- 
pealed to  the  court  for  relief.  The  paper 
filed  on  December  3d  meets  the  requirements 
of  section  83,  Revised  Codes,  but  it  was  not 
filed  n'lthln  20  days  after  the  certificate  of 
election  had  been  issued  to  the  contestee,  and 
for  tliat  reason  was  not  effective  for  any  pur- 
pose (15  Cyc  400),  and  did  not  call  for  any 
action  on  the  part  of  the  clerk. 

[4]  It  may  be  observed  In  passing  that  the 
method  of  instituting  a  contest  provided  by 
sections  82  et  seq.,  above,  is  not  excluslva 
Those  provisions  merely  contemplate  a  con- 
venient method  of  securing  speedily  the  tes- 
timony of  witnesses  who  might,  by  leaving 
the  state,  avoid  service  of  process.  The 
power  conferred  by  section  9,  art  of  the 
Constitution,  above,  la  a  continuing  one,  and 
may  be  exercised  at  any  time  during  the  term 
of  the  member.  The  rights  of  a  contestant 
are  not  abridged  In  any  respect  then,  by  his 
failure  to  commence  his  proceedings  within 
the  20-day  period  designated  In  section  83, 
above.  Such  failure  operates  only  to  pre- 
clude him  from  having  depositions  taken  in 
tfye  manner  and  at  the  time  provided  in  sec- 
tions 84  to  87,  but  leaves  him  every  other 
facility  for  a  hearing. 

Because  the  proceeding  instituted  on  No- 
vember 25th  was  Ineffectual,  and  the  pro- 
ceeding commenced  on  December  3d  was  too 
late,  tills  relator  Is  not  entitled  to  any  relief 
in  this  court  The  demurrer  and  motion  to 
quash  are  sustained*  and  the  proceeding  Is 
dismissed. 

Dismissed. 

BRANTLY.  a  J.,  and  SANNEB,  J.,  con- 
cnr. 


STATE  ex  rel.  SMOTHERMAN  v.  DISTRICT 
COURT  OF  TWELFTH  JUDICIAL  DIST. 
IN  AND  FOE  BLAINE  COUNTY  et  al. 
(No.  8683.) 

(Supreme  Court  ct  Montana.  Dec.  18,  1914.) 
1.  JupOHEnT  ({  106*)— FtUNQ  Answbb— Sbbt- 

Under  Rev.  Codes,  |  6637,  providing  that 
upon  the  overruling  of  a  demurrer  to  an  amend- 
ed complaint  the  defendant  must  answer  within 
20  days  or  eucb  time  as  the  court  may  direct, 
or  judgment  may  be  entered  against  him  by  de- 
fault, the  defendant  must  file  his  answer  within 
the  time  set  by  the  court;  service  of  it  upon 
plaintifTs  coouBel  not  being  sufficient 

[Ed.  Note.— For  other  cases,  ace  Judgment 
Cent  Dig.  K  160,  162.  180-107;  Dec.  Dig.  | 
106.*] 


2.  JuooMBNT  (I  106*) — rnjifO  AmWBB  — 

Sebvicb. 

Under  Rev.  Codes,  S  6537,  providing  that 
judgment  may  be  entered  by  default  against  a 
defendant  for  failure  to  file  his  answer  to  an 
amended  complaint  demurrer  to  which  has  been 
overruled,  within  a  specified  time,  service  of  an- 
swer on  counsel  of  plaintiff  within  such  time 
does  not  preclude  such  counsel  from  having 
the  default  jnd^ent  entered  against  defendant 
after  ezisration  of  time  for  filing  answer,  in  the 
absence  of  any  act  or  statemuit  of  liia  mislead- 
ing opposing  counsel  to  the  belief  that  he  woald 
not  take  advantage  of  the  itHAj  In  filing  answer. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  H  160,  162,  180-197;  De&  Dig.  i 
106.*] 

3.  JnOQftfENT  (I  131*>— DiF&ITLT  SvWiUMJXT— 

Gbouhds. 

Under  Rev.  Codes,  I  6710,  the  clerk  of  the 
district  court  must  enter  a  default  judgment 
when  the  time  fixed  by  Rev.  Codes,  {  6537, 
for  filing  an  answer  to  an  amended  complaint, 
demurrer  to  which  has  been  overruled,  has  ex- 
pired. 

[Ed.  Note.— For  other  cases,  see  Judgment 
CenL  Dig.  8|  160,  245;  Dec.  Dig.  i  131.*] 

4.  JUDQMENT  (S  139*)— DSFAtriA  JUOOUEnT— 

Setting  AsmE— Statutes. 

Under  Rev.  Codes,  S  6588,  a  judgment  en- 
tered by  default  by  the  clerk  of  a  district  court 
after  defendant's  time  had  elapsed  for  filing  his 
answer  to  an  amended  romplaint  after  demurrer 
overruled,  may  be  set  aside  by  the  court  In  its 
discretion  and  upon  proper  slwwixiCi  and  the 
answer  allowed  to  be  filed. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  H  265-268;  DecT^.  }  139.*] 

5.  Apfbax.  Ann  Bebob  Q  118*)— DBcistoRs 
Revcbwablb — Ofenzkq   Default  —  IStat- 

Where  a  final  judgment  has  not  been  enter- 
ed in  the  case,  an  order  of  the  lower  court  strik- 
ing from  Its  file  a  default  judgment  entered  un- 
der Rev.  Codes,  I  6537,  cannot  be  reached  on 
appeal,  under  Rev.  Codes,  {  7098,  providing 
that  no  appeal  lies  from  an  order  striking  from 
the  files  a  pleading  or  other  part  of  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  768-780;  Dec.  Dig.  { 
113.*1 

6.  Cebiiobari  (i  5*) — Gbouhds. 

When  final  judgment  has  not  been  entered 
in  a  suit  in  which  the  plaintiff  objects  to  an 
order  <tf  the  court  striking  fnun  the  files  a  judg- 
ment given  against  defendant  by  default  certi- 
orari IB  the  jftoifn  mode  of  review. 

fEd.  Mote.— For  other  cases,  see  Certiorari, 
Cent  Dig.  §1  5,  6;  Dec.  Dig.  |  S.*] 

Action  hj  W.  D.  Smotbennan  agalnat 
Charles  CAriBtlanBen.  Default  judsment  waa 
entered  against  defoidant  wUch  the  low&e 
court  set  aalde.  and  plalntUt  brings  certiorarL 

Order  annulled. 

W.  B.  Sanda,  of  Chinook,  for  appelant 
CKeefe  &  Knbr,  bf  Chinook,  tar  remondent 

BRANTLT,  C.  J.  CertiorarL  On  August 
26,  1912,  W.  D.  Smotherman  commenced  an 
action  against  Charles  Christiansen  in  the 
district  court  of  Blaine  county.  Thereafter 
he  filed  an  amended  complaint  The  amend- 
ed pleading  alleged  12  separate  causes  of  ac- 
tion for  damages  for  trespass  upon  lands  be- 
longing to  plalntiCF.  The  defendant  Inter- 
posed separate  demurrers  to  the  several  caus- 
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es  of  action.  On  March  16, 1914,  Hon.  Frank 
N.  Utter  presiding,  the  court  after  argument 
snstaioed  the  demurrers  to  the  first,  second, 
and  fourth  causes  of  action ;  It  overmled  the 
others  and  allowed  defendant  10  days  In 
wbicb  to  answer.  On  the  morning  of  March 
27th,  the  defendant  harlng  failed  to  file  his 
answer,  counsel  for  plaintiff  filed  with  the 
clerk  hla  praecipe  for  a  default.  The  default 
was  entered  immediately  the  clerk  by 
filling  out  and  signing  a  printed  blank  kept 
by  him  for  that  purpose,  and  attaching  It  to 
the  complaint  by  a  stapling  machine.  On 
Novonber  10,  1914,  the  court,  on  motion  of 
oonnael  for  defendant,  ordered  the  defanlt 
■trlckra  from  the  flies  on  the  gronnd  that 
the  clerk  was  "withont  authority  In  law  to 
enter  it."  At  the  argument  of  the  motion  In 
the  district  conrt  it  was  admitted  by  coun- 
sel for  the  plaintlfl  that,  on  the  attrnnoaa  of 
the  day  before  the  defanlt  was  entered,  ctmn- 
ael  for  defendant  had  served  upon  him  a 
copy  of  the  answer  he  Intended  to  file  In  the 
action,  ^nie  purpose  of  this  appUeatton  Is  to 
have  the  order  striking  out  the  defftult  an- 
nulled on  the  ground  that  the  court  exceed- 
ed its  Jurisdiction  and  the  relator  has  no  ap- 
peal nor  other  speedy  or  adequate  remedy. 
Appearance  was  made  In  this  conrt  for  the 
reqiondents  by  motloD  to  quash  the  writ,  on 
the  ground  that  the  facts  alleged  in  Uie  affi- 
davit did  not  wammt  its  Issuance  by  tills 
court,  and  that  the  petitioner  has  an  ade- 
quate remedy  by  aiveal.  JJpoa  tUa  motion 
the  application  was  submitted  for  final  Judg- 
ment. 

[1-4]  It  is  proTlded  by  section  «f87  of  t3ie 
Bevtsed  Codes  that,  upon  the  OTermling  of  a 
demurrer  to  an  amended  complaint,  the  de- 
fendant must  answer  within  20  days  or  such 
other  ttane  as  the  court  may  direct  Jndg- 
mant  by  default  may  be  entered  for  failure 
to  answer,  as  in  other  cases.  In  the  case  of 
Smotherman  t.  Christiansen  the  conrt  di- 
rected the  answer  to  be  filed  in  10  days.  It 
was  Incumbent  upon  the  d^endant  to  file  bis 
answer  within  this  time.  A  service  of  it  upon 
counsel  for  plalntUT  was  not  equiralent  to 
filing  it  wlUi  the  clerk.  Nor  did  the  service 
preclude  counsel  from  having  default  enter- 
ed on  the  following  day,  in  the  absence,  of 
course,  of  a  showing  of  some  act  or  state- 
ment on  his  part  misleading  counsel  for  the 
defendant  into  the  belief  that  advantage 
would  not  be  taken  of  his  lack  of  promptness 
In  filing  the  answer.  The  answer  not  having 
been  filed,  counsel  for  plaintiff  had  the  right 
to  have  defanlt  entered,  and  It  became  the 
duty  of  the  clerk  upon  his  application  to  en- 
ter It.  Bev.  Codes,  S  6719.  After  it  bad 
been  entered,  the  court  might,  In  Its  discre- 
tion and  upon  a  proper  showing,  but  not  oth- 
erwise, have  set  It  aside  and  permitted  the 
answer  to  be  filed.  Rev.  Codes,  |  6589.  Evi- 
dently, the  court  was  of  the  opinion  that, 
inasmuch  as  service  of  the  answer  had  been 


made,  this  was- sufficient  to  preclude  the  en- 
try of  default  This  conclusion  was  errone- 
ous. The  relator  could  not  arbitrarily  he  de- 
prived of  the  advantage  gained  by  entry  of 
default 

[6,  6]  Since  final  Judgment  had  not  been  en- 
tered when  the  order  was  made,  the  relator 
is  without  remedy  by  appeal.  No  appeal  lies 
from  an  order  striking  from  the  files  a 
pleading  or  other  document  constituting  a 
part  of  the  record  of  the  case.  Rev.  Codes, 
i  7098.  Nor  has  he  any  other  adequate  rem- 
edy. 

The  order  was  in  excess  of  jurisdiction, 
and  Is  therefore  annulled. 
Order  annulled. 

HOLLOWAY  and  SANNBEl,  JJ..  concur. 


white:  sbwing  hach.  CO.  v.  bradlet 

et  aL    <No.  1376.) 
(Supreme  Court  of  Arizona.    Jan.  11,  1915.) 

1.  Trial  (J  139*)— Directiok  or  Vebdict— 

SUFTICIENCT  OF  EVIDEMCB. 

It  !&  only  where  the  court  can  find  no  evi- 
dence which,  in  its  deliberate  and  ultimate 
Judgment,  is  entitled  to  be  w^h^  that  a  ver- 
dict should  be  directed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
^.^^8  332,  333,  338-341,  865;   Dec.  Dig.  9 

2.  iNDEuiTirr  (I  15*>— Bonds— Evidence. 

In  an  action  on  a  bond  to  secure  payment 
of  notes  riven  for  the  price  of  sewing  macttinea, 
evidence  A«M  snfficieat  to  take  the  duestlon  of 
the  execution  of  the  bond  and  the  ^dstence  of 
indebtedness  on  the  notee  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  iDdMnnlty, 
Cent  Dig.  U  36-40,  42-47TDee.  Dig.  |  15  •] 

8.  Bonds  (1  120*)— Exisnnox  or  Bzaoilt 

SruiUB  Bond— EFnccT. 

It  is  00  defense  to  an  action  atralnst  the 
parties  to  a  bond  that  there  is  another  bond 
outstanding,  executed  by  the  same  persons, 
for  the  same  porpose,  and  containing  exactly 
the  same  conditions. 

[Ed.  Note.— For  other  eases,  see  Bonds,  CenL 
Dig.  H  180-147;  Dec.  Dig.  1 120.«J 

Appeal  from  Superior  Court,  Cochise  Coun- 
ty; Fred  Sutter,  Judge. 

Action  by  the  White  Sewing  Machine  Com- 
pany, a  corporation,  against  J.  Taylor  Brad- 
ley and  others.  From  a  judgment  directing 
a  verdict  for  defendants,  plaintlfl  appeala 
Reversed  and  remanded. 

David  Benshimol,  of  Douglas,  for  appel- 
lant Doan  &  Doan,  of  Douglas,  for  app^- 
lees. 


CUNNINGHAM,  J.  Appellant  commenced 
this  action  upon  a  bond  given  by  J.  Taylor 
Bradley  as  principal  and  the  other  appellees 
as  sureties,  under  date  of  October  8,  1907, 
binding  themselves  jointly,  severally,  and 
individually  to  the  appellant  in  the  penal 
sum  of  ?2,500,  with  10  per  cent.  In  case  of 
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salt  on  the  bond,  to  be  paid  tqpon  tba  tsi- 
lowlng  condition  only: 

'*The  conditioQ  of  the  above  obUgation  is  auch 
that  if  the  above  bouadeo  •  •  •  heirs,  er- 
ecutors,  or  administrators,  shall  well  and  trul; 
pay,  or  cause  to  be  paid,  an?  and  every^  indebt- 
edness or  liability  now  exiating,  or  which  may 
hereafter  in  any  manner  exist  or  be  incurred 
on  the  part  of  the  said  J.  Taylor  Bradley  to 
the  White  Sewing  Machine  Company,  or  its  as- 
signs, whether  such  indebtedness  or  liability 
shall  exist  in  the  shape  of  book  accounts,  notes 
or  leases,  renewals  or  extensions  of  notes,  ac- 
counts or  leases,  acceptances.  Indorsements, 
consignments  «f  property,  or  merchandise,  fail- 
ure to  deliver  or  acconnt  for  the  same,  or  any 
part  thereof,  or  otherwise,  and  whether  soch 
indebtedness  shall  be  incurred  under  any  con- 
tract between  said  White  Sewing  Machine  Com- 
pany and  said  J.  Taylor  Bradley  or  otherwise, 
and  whether  the  same  shall  arise  out  of  the 
purchase  and  sale  of  sewing  machines,  or 
otherwise,  hereby  waiving  presentment  for  pay- 
ment, notice  of  nonpayment,  protest  and  no- 
tice of  protest,  and  diligence  upon  all  notes, 
accounts  or  leases,  now  or  hereafter  executed, 
indorsed,  transferred,  guaranteed  or  assismed 
by  the  said  J.  Taylor  Bradley  to  the  White 
Sewing  Machine  Company,  its  agents  or  as* 
si^Ds,  then  this  obligation  to  be  void,  but  other- 
wise to  be  and  remain  in  full  force  and  effect." 

Further  provisions  are  made  In  the  bond 
relating  to  matters  of  signature,  notice  of 
acceptance  by  the  company,  other  agreements 
for  discharge  or  release  of  the  signers,  and 
agreements  arising  that  do  and  that  do  not 
have  the  effect  to  discharge  the  obligation. 
The  instrument  is  literally  set  out  In  the 
complaint   The  complaint  alleges  that: 

*T>uriQg  the  year  of  1907,  defendant  Bradley 
purchased  from  the  plaintiff  various  sewing 
machines  and  sewing  machine  supplies,  and  in 
payment  tlierefor,  made,  executed  and  delivered 
to  plaintiff  his  promissory  note  in  favor  of 
plaintiff,  in  the  sum  of  $2,094.ti3  in  words  and 
tignrefl  following,  to  wit" 

— setting  out  the  note  dated  October  30,  1907, 
dne  18  months  after  date,  with  Interest  at 
8  per  cent  per  annum  from  maturity,  and 
providing  for  10  per  cent  attorney's  feee  to 
be  added  in  case  of  suit,  signed  by  J.  Taylor 
Bradley.  Plaintiff  admits  credits  have  beea 
allowed  upon  the  note,  and  alleges: 

"That  the  sum  of  $736.45  is  now  due  on  said 
note,  and  that  the  same  is  the  whole  indebted- 
ness dne  from  defendant  Bradley  to  plaintiff." 

Plaintiff  alleges  that: 

"Defendants  have  wholly  failed  and  neglected 
to  pay  said  Indebtedness,  or  any  part  thereof, 
though  demand  has  been  made  on  them  for 
such  payment,  and  said  Indebtedness  has  not 
been  paid  by  said  defendant  Bradley  «  •  • 
or  any  other  persons." 

Plaintiff  claims  10  per  ceat  m  the  amoimt 
alleged  to  be  due  aa  attorneys*  fees  as  pro- 
Tided  In  the  bond. 

The  defendants  Overlock  and  Peironnet 
answered  almie.  The  defenses  interposed 
by  these  answering  defendants  consist  of 
demurrers,  of  a  denial  that  J.  Taylor  Brad- 
ley executed  and  delivered  the  note  pleaded 
and  deny  that  there  was  any  consideration 
for  the  note;  deny  that  at  the  time  of  the 
maturity  of  the  note,  or  at  any  time  since, 
that  there  was  due  the  plaintiff  anything 
from  Bradley.   They  deny  that  tbegr  made 


and  executed  the  bond  sued  »,  and  den; 
that  demand  for  payment  has  been  made, 
and  allege  that  on  information  and  b^ef  all 
sums  of  money  due  from  Bradley  to  plain- 
tiff hare  been  paid.  These  defenses  are  veri- 
fied. The  cause  was  tried  before  a  Jury,  and 
upon  the  dose  of  the  evidence  of  all  parties 
the  court  instructed  a  verdict  for  the  de- 
fendants, and  rendered  judgment  according- 
ly. Plaintiff  moved  for  a  new  trial,  which 
motion  was  denied.  This  appeal  is  prose- 
cuted from  the  Judgment  and  fr<Hn  the  o^ 
der  refusing  a  new  trial. 

[1]  Appellant  assigns  as  error  the  Instmc- 
tlon  of  the  court  directing  a  verdict  for  de- 
fendants, "because  there  was  substantial 
evidence  to  Sustain  the  plaintltTs  case." 
This  assignment  is  the  equivalent  of  the  al- 
l^atlon  that  the  evidence  does  not  sustain 
the  verdict  and  judgment  Such  allegation 
was  one  of  the  grounds  assigned  as  reasons 
for  a  new  trial  in  the  motion.  The  purpose 
of  action  Is  to  enforce  the  obligation  of  the 
bond.  The  right  to  recover  depends  upon 
whether  J.  Taylor  Bradley  is  indebted  to 
the  plaintiff  in  any  amount,  and  whether 
such  Indebtedness  arose  by  reason  of  any  of 
the  things  spedfted  In  the  bond.  If  he  Is 
indebted  by  a  note  and  neither  he  nor  the 
sureties  on  the  bond  have  paid  the  amount 
owing,  the  condition  of  the  bond  Is  br<^eo, 
and  plaintiff  is  entitled  to  recover.  If  it  be 
a  fact  that  J.  Ta^r  Bradley  Is  not  indebted 
to  the  plaintiff,  evidenced  by  the  note^  be- 
cause the  note  was  made  by  him  without 
consideration.  If  in  fact  these  defendants 
did  not  make,  execute,  and  deliver  the  baad 
sued  <m,  or  if  all  the  Indebtedness  repre- 
sented by  the  note  has  been  paid,  any  of 
these  facta  appearing,  defendant  are  not 
liable,  and  the  obligation  of  the  txHid  is  not 
enforceable  against  them.  The  condition  of 
the  bond  has  been  perfumed  or  the  obliga- 
tion never  existed,  as  the  case  may  be. 
The  issues  raised  by  the  pleadings  are 
whether  defendants  made,  executed,  and  de- 
livered the  bond  set  forth  in  the  complaint 
If  so,  did  J.  Taylor  Bradley  make  the  note 
{beaded  to  the  plaintiff,  and  was  mdi  note 
made  vgoa  a  consideration?  Is  any  part  <tf 
that  note  due  and  uainid?  These  are  ft» 
questions  presented  for  trial  as  raised  bf 
the  defense.  In  order  to  reoorer  the  ptehi- 
tut  must  satisfy  the  Jury  from  a  mepcmd^ 
ance  of  the  evidence  that  the  deteadaots 
made,  executed,  and  delivered  to  plaloClff  aa 
obligatlwi  In  effect  meb  as  is  pleaded;  thit 
before  the  commeDCemoit  of  the  suit  J. 
lor  Bradley  was  indebted  to  the  plalnUff  IB 
some  manner  contemplated  by  the  bond  and 
to  some  amount;  that  he  gave  plaintiff  Ub 
promissory  note  In  effect  such  as  is  set  fortl> 
In  the  pleadings;  that  the  note  was  glnn 
for  a  consideration;  that  the  note  or  soaw 
part  of  the  note  Is  due  and  unpaid,  ^be 
question  Is,  Does  the  record  contain  substan- 
tial evid^ce  trading  to  prove  thert  f>ct^ 
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and  anch  as  would  support  a  verdict  for  Qie 
plaintiff?  The-plaintiff  introduced  the  testl- 
moii7  of  H.  8.  Smith,  a  nitnesa,  who  testi- 
fied: That  be  prepared  the  bond  on  an  ap- 
proved blank  form  of  bond  furnished  Um 
by  plaintiff,  by  filling  in  the  blanks  and 
making  other  notations  on  the  Instrument 
That  he  saw  all  the  defendants  sign  th^ 
names  to  the  bond,  and  he  signed  his  name 
OS  a  witness  to  such  signatures  of  all  the 
defendants  except  that  of  J.  G.  Dixon,  and 
tbat  he  saw  Dixon  sign  the  instrument,  and 
saw  the  witness  to  his  signature  also  sign 
it  as  such  witness.  The  instrument  is  othei^ 
wise  identified,  lliat  the  instrument  was 
made  as  one  of  three  Instruments  closing  a 
sale  of  sewing  machines  by  the  witness  for 
the  plaintiff  to  defendant  Bradley.  Tb^t 
the  other  two  Instruments  consisted  of  an 
order  for  the  goods  by  Bradley  and  a  con- 
tract between  Bradley  and  plaintiff  bearing 
on  the  matter  of  the  sale  of  the  goods.  The 
witness  says: 

*^  got  Bradley's  order  for  the  machines  and 
contract,  and  I  went  with  him  to  the  other 
people  who  signed  the  bond,  and  I  saw  tbem 
rign  it,  and  I  signed  the  bond  myself  as  a  wit- 
ness. The  White  Sewii^  Machine  Company 
approved  the  contract,  wder,  and  bond  and 
shipped  tlw  machines." 

Plaintiff  then  Introduced  O.  A.  Hawkins, 
wbo  tesUfled:  niat  he  was  the  general  man- 
ager of  plaintiff  company  in  Oetobn,  190T; 
tliat  the  contract,  order,  and  bond  was  re- 
cdved  by  plaintiff  company,  and  be  as  gen- 
eral manager  for  the  company  ap^oved  the 
contract  and  order,  and  the  oar  load  of  ma- 
cblncs  was  shipped.  The  order  and  contract 
are  produced  as  a  part  of  this  witness'  testi- 
mony. He  testlfles  that  letters  w»e  caused 
talm  to  be  sent  by  registered  mall  to  eadt 
of  the  partlea  dgning  the  htmd,  notifying 
them  that  tbe  plaintiff  company  bad  ac- 
cepted tbe  bond.  A  copy  of  the  letters  and 
return*  register  receipts  appear  In  the  evi- 
dence. Tint  upon  notice  from  Bradley  tbat 
ttie  goods  had  been  rec^ved,  be  was  fni- 
ntshed  Uiree  notes  to  execute  and  return  to 
the  company  to  cover  the  tall  account  pay- 
able to  tbe  company.  The  total  sum  due  fOr 
the  ear  load  of  sewing  machines  was  fS,41S. 
niat  another  small  order  was  given  br  him 
snd  tbe  freight  advanced.  All  aggregated, 
Inclndlng  the  machine  account,  $6,283.91. 
That  the  three  notes  were  all  dated  October 
30,  1907.  One  was  due  April  30, 1908,  one  Oc- 
tober 30,  1908,  and  tbe  third  and  last  was 
due  April  30,  1909-  The  first  two  notes  were 
for  the  sum  of  $2,094.64,  and  the  last  one 
was  for  the  sum  of  |2,094.Q3. 

"The  oonudcration  for  the  notes  was  the  car 
load  of  machines  •  *  •  and  the  freight  on 
the  machines  from  Glevelaod,  Ohio,  to  J.  Tay- 
lor Bradley  In  Arhmia.  •  •  • " 

The  witness  goes  Into  detail  regarding  tbe 
sums  paid  on  account  of  the  notes,  admitting 
tbat  tbe  first  two  notes  have  been  paid  and 
fumlsblng  a  statement  of  the  account 


Tbe  witness  states: 

**!  have  the  last  of  said  notes,  which  I 
have  referred  to  as  note  No.  103.  •  •  * 
The  balance  due  from  J.  Taylor  Bradley  on 
August  13,  1911,  was  $600.59,  and  th^  interest 
due  at  said  time  was  $111.69." 

This  is  substantial  evidence  tending  to 
prove  every  essential  fact  necessary  to  es- 
tablish a  prima  fade  case.  Without  fur- 
ther evidence.  If  submitted  to  the  considera- 
tion of  a  Jury  and  a  verdict  should  have 
been  returned  for  the  plaintiff,  su<A  verdict 
would  not  be  unsupported  by  the  evidence. 

[2]  In  Eroeger  v.  Twin  Buttes  R.  R.  Co., 
14  Ariz.  269,  127  Pac.  .735,  Ann.  Cas.  1914A. 
1289,  we  adopted  and  approved  the  rule  an- 
nounced in  38  Cyc.  1S67,  1668.  as  follows: 

"It  is  only  where  a  court  can  find  no  evidence 
which  in  its  deliberate  and  ultimate  judgment 
is  entitled  to  be  weighed  that  the  jury  should 
I  b«  instructed  in  terms  tbat  there  is  no  evidence 
to  support  tbe  burden  of  proof  whldi  rests 
upon  the  party." 

We  adhere  to  this  nile  as  one  oupported 
by  reason  and  autlunlty. 

[S]  In  view  of  anotbor  trial  we  deem  tt 
iwoptf  to  notice  one  odier  matter  that  has 
been  the  subject  of  a  close  contest  in  the  trial 
of  this  case,  via.,  the  Question  of  another 
bond,  made  by  ttiese  some  defOndants  fOr  tbe 
same  purpose  of  Insuring  to  plaintiff  the  pay- 
ment of  anr  sums  that  J.  Taylor  Bradl^ 
might  become  Indebted  to  pl^tlff  but  fail  to 
pay.  Such  a  bond  was  maitt<med  In  the  evl- 
dmce,  and  It  was  virtually  admitted  by  plain- 
tiff's counsel  that  such  bond  had  been  made 
by  the  defendants  and  forwarded  to  plaintiff. 
There  Is  some  evidence  tending  to  show  that 
such  bond  was  in  effect  the  same  form  of 
Umd  sued  an.  Tb0  b<nd  In  salt  contains  the 
following  paragrafA  of  agreement: 

"Each  one  rigning  this  bond  la  bound  accord- 
ing to  the  purport  of  it  without  any  regard  to 
any  understanding  that  any  person  should  also 
sign  this  instrument;  and  the  person  to  whom 
tUs  is  intrusted  has  absolute  authority  to  de- 
liver it,  and  no  notice  of  its  acceptance  by  said 
company  shall  be  required,  and  the  same  Is 
made  and  shall  be  construed  without  reference 
to  any  other  instrument  or  agreement  whatso- 
ever, and  any  claim  of  any  arrangement  or 
agreement  with  any  of  tbe  signers  liereof  to 
discharge  or  release  them  or  any  of  them,  shall 
be  void  and  of  no  binding  ^ect  upon  the 
White  Sewing  Machine  Company  unless  this 
bond  shall  be  delivered  up  or  discharged  in 
writing  by  the  said  White  Sewing  Machine 
Company,  over  the  signature  of  its  president  or 
secretary  of  the  company,  and  it  is  to  continue 
in  full  force  until  so  delivered  up  or  dis- 
charged." 

Conceding  that  the  prior  bond  did  contain 
a  provlsimt  In  effect  tlw  same  as  above  quoted, 
tbe  defendants  argue,  and  tbe  court  appar* 
ently  accepts  tbe  argument  as  sound,  that, 
such  agreement  being  in  the  prior  bond,  that 
bond  only  Is  a  binding  obligation  uiwn  these 
defendants,  and  by  reason  of  the  existence 
of  such  prior  binding  obligation  these  de- 
fendants are  not  liable  on  this  subsequent 
bond.  In  the  first  place  no  such  defense  la 
set  up  by  the  defendants,  and  the  validity  of 
the  prior  b<Mid  Is  not  Involved  In  this  case. 
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In  tbe  second  place  a  free,  competent  person 
may  obligate  blmself  by  written  or  oral 
agreement  as  many  times  as  he  chooses,  wltU- 
OQt  one  obligation  entered  Into  by  him  dis- 
qualifying him  from  entering  into  another,  In 
the  identical  terms  of  the  former  obligation. 
If  we  are  to  hold  that  a  man  can  bind  him- 
self  but  one  time  in  one  form  of  bond,  such 
holding  would  be  revolutionary  In  the  ex- 
treme, and  would  have  the  effect  to  nullify 
all  manner  of  contracts.  When  suit  la  com- 
menced  to  enforce  tbe  prior  bond  mentioned 
in  tbe  evidence  in  this  case,  its  binding  effect 
may  then  be  determined.  It  has  no  place 
in  this  action  nnder  the  Issues  joined.  ■  Be- 
sides the  evidence  allowed  on  that  fact  tends 
to  prove,  if  tbe  question  was  one  for  consid- 
eration, that  that  bond  was  never  accepted, 
and  was  returned  and  declared  by  plalntifl  to 
be  void.  PlalntUt  claims  no  rights  under  the 
prior  bond. 

The  judgment  is  reversed  for  this  reason: 
The  court  erred  In  directing  a  verdict  for  de- 
fendants when  substantial  evidence  was  be- 
fore tbe  Jury  tending  to  eetaUlsh  all  tbe  es- 
sential facts  of  plalntUTs  alleged  cause  of  ac- 
tion. 

Reversed  and  remanded. 

ROSS,  a      and  FRANKUN,  J.,  concur. 


SAU  AFTERGUT  CO.  v.  MULVIHILIi. 

(Civ.  1408.) 

district  Court  of  Appeal.  First  District.  Cali- 
forDia.  Nov.  19.  1914.  Blearing  Denied 
Dec.  19.  1814.  Denied  by  Supreme  Court 
Jan.  18.  191S.) 

1.  Sales  (g  29*)— RcQtrisiTBS  OT  Contract- 
Execution. 

Where  it  was  the  express  intention  of  the 
parties  that  their  oral  agreement  for  the  sale 
of  milk  should  be  reduced  to  writing  and  signed 
by  them,  and  where  the  seller  had  no  knowledge 
that  it  had  been  reduced  to  writing  and  left 
with  their  agent  for  his  signature,  and  did  not 
see  the  written  contract  or  consent  to  its  terms, 
it  was  not  binding  on  either  party. 

[Ed,  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  S  S6;  Dec.  Dig.  |  29.*] 

2.  WOBK   AND    iJkBOB    (g  28*)— ACTION  FOB 

Pbice— Quantum  Mebuit. 

Where  defebdant  admitted  that  the  milk 
was  received  and  used  by  him  in  view  of  a  con- 
tract to  be  entered  into  covering  such  delivery, 
and  that  tbe  price  claimed  in  the  complaint  was 
the  reasonable  value  of  the  milk  delivered  by 
plaintiff,  plaintiff  was  entitled  to  recover  on  a 
quantom  memlt. 

[E^  Note.— For  other  cases,  see  Work  and 
Labor,  Cent.  Dig.  H  17t  BS;  Dec.  Dig.  |  28.*] 

8.  BnOKEBS  (I  18*)— AUIHOUrr— AOCEPTANOK 

OF  Co  NTH  ACT. 

A  broker  who  brought  parties  together, 
drew  up  h  written  contract,  expressing  their 
oral  agreement,  and,  after  it  was  signed  by  the 
buyer,  kept  it  to  be  signed  hy  the  seller,  was 
not  an  agent  of  the  seller  to  the  extent  that  his 
possession  of  the  contract  was  the  seller's  pos- 
session, so  as  to  estop  the  seller  to  claim  that  it 
was  not  signed  by  him. 

[Ed.  Note.— For  other  cases,  see  Bn^rs, 
Cent.  Dig.  {  12 ;  Dec.  Dig.  |  13.*] 


Appeal  from  Superior  Court,  CS(7  and 
County  of  San  Francisco;  John  Hnnt,  Judge. 

Action  by  the  Sam  Aftergut  Company 
against  Joseph  Mulvihlll.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Reversed. 

Hankins  &  Hankins,  for  appelant.  Ixniis 
Ferrari,  of  San  FrandAoov  for  revoDdent 

PER  CURIAM.  This  Is  an  appeal  from 
a  judgment  in  favor  of  the  defendant  and 
against  the  plaintiff  upon  a  nonsuit  grant- 
ed upon  motion  of  the  defendant. 

The  action  la  one  to  recover  the  sum  of 
|1,4T4,  the  value  of  milk  sold  and  delivered 
by  plaintiff  to  defendant  The  facts  of  tbe 
case  are  briefly  as  follows :  After  tome  nego- 
tiatlonB,  the  parties  to  this  acti(Xi  agreed 
orally  that  the  plalntifl  should  and  that 
the  defendant  8h<rald  purchase,  a  certain 
quantity  of  milk  a  day  for  a  fixed  price  for 
a  period  of  six  months;  and  one  of  tbe 
stipulations  of  the  oral  arrangement  was 
that  the  agreement  thus  arrived  at  should 
be  reduced  to  writing  and  signed  by  both 
parties.  It  was  accordii^ly  reduced  to  writ- 
ing, signed  by  the  defendant,  and  left  with 
McGulre  &  Son,  milk  brokers,  to  be  signed 
by  one  Sam  Aftergut,  the  president  of  tbe 
plaintiff  corporation,  some  time  when  he 
should  happen  to  be  at  the  office  of  Mc- 
Gulre &  Son.  The  contract,  however,  was 
never  signed  by  Aftergut,  nor  by  any  <me  on 
behalf  of  the  plaintiff,  nor  is  it  shown  that 
the  plaintiff  even  knew  that  it  had  been 
signed  by  the  defendant  After  delivering 
milk  to  tlie  defendant  for  five  or  six  weeka 
In  the  quantity  specified  In  the  contract,  the 
plaintiff,  for  some  reason  not  disclosed  by 
the  record,  refused  to  make  further  deliv- 
eries; and,  the  defendant  having  failed 
to  pay  for  the  milk  delivered,  plaintiff  com- 
menced this  action. 

The  complaint  is  In  two  counts;  one  for 
the  reasonable  value  of  the  milk;  and  the 
other  for  the  agreed  price.  Defendant  con- 
tended in  the  court  below,  and  contends  here, 
that  a  recovery  cannot  be  had  on  either  count, 
for  the  reason  that,  if  under  the  circumstanc- 
es of  the  case  the  contract  must  be  regarded 
as  executed  by  the  parties,  the  plaintiff  can- 
not recover  on  the  theory  of  an  implied  con- 
tract; and,  on  the  otlier  hand.  If  tbe  con- 
tract la  to  be  regarded  as  binding  on  both 
parties,  then  the  plaintiff,  not  having  shown 
any  reason  for  discontinuing  the  delivery 
of  the  mtlk,  cannot  recover  on  the  contract 

[1,  2]  We  think  the  court  erred  in  grant- 
ing the  motion  for  a  nonsuit.  Plaintiff  never 
consented  to  the  terms  of  the  contract,  nor 
was  It  even  read  by  any  of  Its  officers ;  and 
as  It  was  the  expressed  intention  of  the  par- 
ties that  it  should  be  reduced  to  writing 
and  signed  by  them,  certain  It  Is  that,  this 
stipulation  not  having  been  performed,  the 
contract  cannot  be  regarded  as  binding  on 
either  of  the  parties  (Spinney  v.  Downing, 
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108  GaL  668,  41  Fac.  TOT);  bat,  on  the  oth- 
er hand.  It  hRTtng  been  admitted  that  the 
mUk  was  received  and  used  by  the  defend- 
ant In  view  of  a  contract  to  be  entered  into 
covering  such  deUvery,  and  that  the  price 
claimed  In  the  complaint  was  the  reasonable 
Tftlae  of  the  mUk  delivered,  the  plaintiff,  it 
most  be  held,  was  entitled  to  recover  on 
qnantmn  melrult. 

The  authorities  sustain  the  view  that  the 
oral  agreement  between  the  parties,  not 
having  been  reduced  to  writing  and  signed 
by  the  plaintiff,  as  oimtemplated  by  the  par- 
ties, did  not  constitute  a  owtract  This  is 
especially  true  where,  aa  here,  the  proposed 
CMitract  contained  reciprocal  covenanta.  In 
Spinney  v.  Downing,  supra,  it  aH>eared  that 
tlie  nnderstandlng  and  agreement  between 
the  plalntlfl  and  the  defendant  was  that  the 
proposed  contract  should  be  reduced  to  writ- 
ing and  tdgned  by  both  parties.  This,  for  a 
reason  not  disclosed,  was  not  done ;  and  the 
court  therefore  held  that  it  never  became 
a  binding  and  subsisting  obligation  upon  ei- 
ther party,  and  in  that  connection  said: 

"It  is  a  general  rule,  to  which  this  case  pre- 
sents DO  exception,  that,  when  it  in  a  part  of 
the  understaodiDS  between  tbe  parties  that  the 
terms  of  the  contract  are  to  be  reduced  to  writ- 
ing and  signed  by  the  parties,  tbe  assent  to  its 
terms  must  be  evidenced  in  the  manner  agreed 
upon,  or  it  does  not  become  a  binding  or  com- 
pleted contract  This  is  essentiallr  true  when, 
as  here,  tbe  proposed  contract  contains  recipro- 
cal stipulations  and  covenants  upon  tbe  part  of 
each  as  a  consideration  for  the  acts  of  the  oth- 
er"— citing  cases. 

[S]  The  defendant  also  asserts  that  Mc- 
Oulre  &  Son  were  the  agents  of  the  plain- 
tiff, and  hence  he  claims  on  some  theory  of 
estoppel  that  plaintiff  could  not  be  heard  to 
say  that  the  contract  wag  not  signed  by  It. 
But  the  evidence  does  not  show  that  McGuire 
&  Son  were  any  more  the  agents  of  the  plain- 
tiff than  of  the  defendant  They,  as  bro- 
kers, brought  tbe  plaintiff  and  defendant  to- 
gether; tbey  drew  up  the  contract  In  ques- 
tion, and,  as  arranged,  the  defendant  was 
to  sign  It  and  leave  It  with  the  brokers,  who,, 
some  time  when  convenient,  would  have  the 
plaintiff  sign  It  also.  This  did  not  constitute 
them  the  agents  of  the  plaintiff  to  the  ex- 
teat  that  their  poesesslon  of  the  contract  un- 
der the  circumstances  of  this  case  would  be 
equivalent  to  plaintiff's  possession  of  It,  and 
Bo  give  rise  to  a  question  of  esttqipel. 

The  Judgment  is  reversed. 


FASSETT  V.  CALDWELL.    (Civ.  1413.) 

(District  Court  of  Appeal,  First  District  Cali- 
fornia. Nov.  1914.  Rehearing  Denied 
by  Supreme  Court  Jan.  18,  1015.) 

SviDEKCB  (S  419*)  — Admissibility  — Pabol 
Evidence  Rule. 

Parol  evidence  that  a  demand  in  the  form 
of  an  "I  O  U"  executed  by  defendant  was  in  real- 
ity a  receipt  for  money  delivered  to  defendant 
In  payment  of  corporate  stock,  which  plaintiff 
had  the  right  to  Investigate  before  finally  ac- 


cepting, is  admissible  to  show  that  tiieie  was 
no  consideration;  plaintiff  having  accepted  the 

stock. 

[Ed.  Note.'~For  other  cases,  see  Evidence, 
Cent  Dig.  %%  1912-1928 ;  Dec.  Dig.  I  419.*] 

Appeal  from  Superior  Oourt.  Olty  and 
County  of  San  Francisco;  George  Z&  Jones, 
Judge. 

Action  by  Howard  H.  Fassett  agalnrt  B. 
J.  OaldweU.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.  Affirmed. 

Ernest  E.  Little,  of  San  Francisco,  for  ap- 
pellant Henry  J.  Brodsky  and  Wm.  M. 
Madden,  both  of  San  Francisco,  for  respond- 
ent 

(PER  CURIAM.  This  is  an  appeal  by 
plaintiff  from  a  judgment  In  favor  of  the  de- 
fendant in  an  action  brought  to  recover  on 
a  demand  in  tlie  form  of  an  "I  O  U"  execut- 
ed by  the  defendant  to  the  plaintiff's  aa- 
signor,  who  Is  the  father  of  plaintiff. 

In  November,  1911,  plalntitTs  assignor  in- 
quired of  defendant  concerning  a  location 
where  his  son  could  open  a  store.  A  few 
days  later  defendant  called  his  attention  to  a 
business  conducted  under  the  name  of  "Our 
Store,  Incorporated,"  In  which  defendant  was 
interested,  and  requested  him  to  Investigate 
It,  advising  him  to  invest  $1,500  In  It.  If  he 
found  It  a  good  proposition,  by  purchasing 
800  shares  of  the  capital  stock  of  the  corpora- 
tion. Defendant  took  plaintiCTs  assignor  to 
tbe  store.  Introduced  him  to  different  persons 
connected  with  tbe  business,  requesting  them 
to  help  blm  make  a  thorough  Investigation. 
After  plaintiff's  assignor  bad  made  a  partial 
investigation  of  tbe  business,  and  after,  ac- 
cording to  the  evidence  introduced  by  the 
defendant,  he  had  stated  that  the  proposed 
investment  looked  like  a  good  one,  plaintiff's 
assignor,  at  the  request  of  the  defendant, 
advanced  $200,  and  two  days  later,  <m  De- 
cember 4,  1911,  money  being  urgently  needed 
In  the  business,  advanced  a  further  sum  of 
$1,300.  On  December  6th  following  300 
shares  were  issued  by  the  corporation  In  the 
name  requested  by  plaintiff's  assignor  and 
delivered  to  blm,  and  were  subsequently  re- 
ceipted for  by  him  on  the  Imx^s  of  the  cor- 
poration. 

Plaintifrs  aasignor  testified  tliat  the  under- 
standing between  him  and  the  defendant 
was  that  U,  after  a  thoroui^  Investlfaticm 
of  tbe  affairs  ct  tlie  concern,  he  was  satisfied 
to  make  tlie  investment,  the  $1,600  was  to  be 
regarded  as  payment  for  the  stock;  other- 
wise defendant  waa  to  return  the  money  to 
hlm-^  other  words,  the  defendant  was  to 
guarantee  the  investment  and  the  "X  O  U" 
was  given  tor  thla  purpose.  Defmidant,'  on 
the  other  hand,  introduced  evidence  tending 
to  show  that  the  understanding  was  that 
Fassett,  Sr.,  shonld  make  a  tboroogh  exam- 
ination of  the  business,  and,  If  he  concluded 
It  could  be  made  a  paying  proposition,  he 
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would  bny  300  shares  of  tbe  stodc  of  the 
ooipmratlcn ;  that  he  did  msfee  such  in- 
vestigation, declared  himself  satisfied,  and 
subsequently  the  money  was  paid,  and  the 
stock  delivered  as  Just  stated,  and  Mr.  Fas- 
sett  became  a  director  and  oflScw  of  the  cor- 
poration. Tbe  defendant  also  testified  that, 
upon  receiving  the  seccmd  payment  of  $1,300, 
he  himself  suggested  that  he  give  to  Mr. 
Fassett  some  memorandum  showing  the  re- 
ceipt of  the  nion^  until  tlie  stock  was  deliv- 
ered, and  that  he  thereupon  signed  and  gave 
him  the  "I  O  n"  whlcih  Is  the  basis  of  this 
suit ;  that  he  did  not  guarantee  the  purchas- 
er against  loss;  that  he  did  not  personally 
deliver  .the  stock;  and  that  he  forgot  to  de- 
mand tlie  return  (tf  the  "I  O  U"  after  such 
delivery. 

On  January  4,  1912,  the  business  In  ilnes- 
tlon  went  Into  the  hands  of  a  recover,  and 
ultimately  the  creditors  received  20  cents  on 
the  dollar. 

This  Is  the  history  of  the  case  as  disclosed 
by  the  record,  and  plaintUTs  sole  point  Is 
that  all  the  evidence  above  narrated,  whltdi 
tends  to  show  that  the  instrument  was  In  the 
nature  of  a  recMpt,  was  Inadmissible,  for  tbe 
reason  that  It  was  an  attempt  to  vary  the 
terms  of  a  written  contract  The  evidence 
was  admitted  <m  the  theory  that  It  tended 
to  show  that  there  was  no  consideration  pass- 
ing ftom  tbe  plaintlfF  to  the  defendant  for 
the  "I  O  n,"  and  that  it  was  but  an  acdcnowl- 
edgment  of  the  receipt  of  the  $1,S00.  We 
think  that  for  this  purpose  the  evidence  was 
clearly  admissible.  Braly  v.  Henry,  71  Cal. 
481.  483, 11  Pac.  385. 12  Pac.  623,  60  Am.  Rep. 
543;  Muir  v.  Hamilton.  152  Cal.  634,  03  Pac. 
857 :  9  Ency.  of  E)vidence,  p.  382. 

From  tbe  evidence  Introduced  on  behalf  of 
the  defendant  It  appears  that  the  "I  O  U"  was 
merely  a  memorandum  for  the  receipt  of  the 
money  advanced  by  tbe  plaintiff's  assignor 
pending  his  determination  to  make  the  pro- 
posed investment,  and  upon  his  conclusion  to 
make  the  Investment  (which  the  court  evi- 
dently considered  was  satisfactorily  shown) 
tbe  defendant  was  under  no  obligation  to  re- 
turn the  money,  but  was  entitled  to  the  can- 
cellation or  return  of  his  "I  O  U.** 

Judgment  affirmed. 


FOOTB  V.   SAN  FRA.NCISCO  PRODHGB 
OO.     (Civ.  1402.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia. Nov.  19,  1014.  Bebearing  Denied 
Dec.  10,  1014.  DeDied  by  Supreme  Court 
Jan.  18,  1916.) 

1.  Appeal  and  Ebbob  (|  1011*)— Findihob— 

Con  CLU8IVEHE8B. 

Where  tike  evidence  is  confiictlng,  the 
coart's  findings  will  not  be  disturbed  on  ap- 
peal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent.  Dig.  ||  8983-3080;  Dec.  Dig.  § 
1011.»] 


BEPOBTBB  CCal. 

2.  Sales  (f  372*)— Rights  of  Selucb— Meas- 
ure OF  Damages— St ATUTOBz  Conditions. 
Where  a  contract  called  for  tbe  sale  of 
a  crop  of  grapes,  and  the  time  between  tbe 
bnyer^  refusal  to  perform  and  the  aiwiling  of 
the  crop  by  frost  was  only  a  few  days,  tbe  sell- 
er had  not  time  to  fix  his  measure  of  damages 
in  the  manner  required  by  Civ.  Code,  SS  3311, 
3353,  by  sale  of  tbe  grapea  in  open  market, 
since,  after  their  spoiling,  tbey  had  no  marint 
value,  80  that  the  buyer  could  not  defeat  the 
Keller's  claim  for  damages  because  of  the  fail- 
ure  so  to  do. 

[Kd.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  S  1080;  Dec  Dig.  {  37i*] 

Appeal  from  Superior  Court,  Alameda 
County ;  K.  S.  Mabon.  Judge. 

Action  by  B.  M.  Foote  against  the  San 
Francisco  Produce  Company.  From  a  judg- 
ment for  plaintiff,  defendant  tvpeala.  Af- 
firmed. 

A.  L.  Frlck  and  Charles  Qnayle,  both  of 
Oakland,  for  appellant  Thomas  M.  Dlvlny, 
of  San  Francisco,  and  Law  T.  Fr^taa,  of 

Stockton,  for  respondent 

PER  CURIAM.  This  Is  an'appeal  from  a 
Judgment  and  order  denying  tbe  defendant's 
motion  for  a  new  trial  in  an  action  for  dam- 
ages for  the  alleged  breach  of  a  written  con- 
tract for  the  sale  and  purchase  of  a  crt^  of 
grapes. 

Tbe  record  shows  that  the  defendant 
through  its  duly  authorised  agent  visited  the 
plalntifTs  vineyard  at  Unden,  San  Joaquin 
coun^,  on  October  9, 1909,  and  there  Inspect- 
ed the  tatter's  rlpenq^  crop  of  grapes,  and 
thereupon,  and  after  such  Infection,  entered 
into  a  written  contract  for  the  purduse  of 
the  entire  oop,  the  terms  ot  whldh  tbe 
buyer  was  to  famish  the  boxes,  and  the  sell- 
er was  to  pl<&  and  deliver  tbe  grapes  f .  o.  b. 
at  Peters,  a  nearby  station,  for  tranapcnrta- 
tlon  to  the  defendant  at  its  place  of  business 
in  Oakland.  On  October  IStii  and  18th  two 
car  loads  of  grapes  were  shiived  tn»n  (Peters 
to  Oakland,  which  arrived  at  tii^  destina- 
tion on  m  about  the  19th  of  October.  There- 
upon a  teleidKme  communication  occurred  be- 
tween the  defendant  and  plaintiff,  In  the 
course  of  which  the  former  told  the  latter  not 
to  ship  any  more  grapes  at  that  time.  A 
few  days  later  further  talks  over  the  tele- 
phMie  were  had,  as  to  the  details  <tf  which 
the  evidence  la  conflicting.  The  plaintiff  tes- 
tifled  that  on  these  ooca8l<His  be  was  de- 
manding more  boxes  In  which  to  pick  and 
ship  the  grapes,  and  the  defendant  was  ob- 
Jecting  to  the  quality  of  the  first  two  car 
loads  already  shinned  and  received,  and  was 
also  Instructing  plaintiff  not  to  send  any 
more  grapes  nnUl  notUed  by  the  defendant 
so  to  da  The  finding  of  the  court  was  In 
favor  at  plaintiff's  statement  of  the  substance 
of  these  c<mversatlonB,  and  such  finding,  in 
view  of  the  conflict,  will  not  be  disturbed  tff 
this  court 

Upon  being  thus  advised      tin  defendant 

not  to  send  on  tbe  rest  of  bis  crop,  the  plain- 
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tiff  ceased  picking  his  grapes  for  several 
days,  at  the  end  of  which  time  he  received 
a  DotlflcatloD  from  the  defendaot  to  send  on 
more  grapes.  In  the  meantime,  however,  the 
remainder  of  the  unplcbed  crop  had  been 
mined  and  rendered  by  rain  and  frost  un- 
marketable and  nnflt  for  anything  hut  feed 
fbr  hogs.  The  plaintiff  thereupon  sold  the 
grapes  on  the  vines  for  hog  food,  realizing 
<ml7  a  small  part  of  their  fofmer  value,  and 
then  sued  the  defendant  in  two  counts  to  re- 
cover the  purchase  price  ot  the  two  car  loads 
of  grapes  which  had  been  shipped  and  re- 
ceived by  the  defendant,  and  to  also  recover 
by  way  of  damages  Qie  contract  value  of  the 
rest  of  the  grapes,  less  the  modicum  received 
vpon  their  sale  as  hog  fbod.  Upon  the  trial 
of  the  cause  the  defendant  conceded  that  the 
first  two  car  loads  of  grapes  were  sound  and 
merchantable,  and  that  as  to  Oiem  the  plain- 
tiff was  entitled  to  recover;  but  as  to  the 
rest  of  the  grapes,  and  the  plaintiff's  claim 
of  damages  for  their  loss,  the  appellant 
makes  two  main  contentions: 

First,  that  the  evidence  ioea  not  sustain 
the  findings  of  the  court  In  favor  of  the  plain- 
tiff as  to  the  circumstances  fuid  terms  of  the 
defendant's  refusal  to  receive  any  more 
grapes  after  the  first  i^pment  and  before 
the  time  when  It  was  too  late  to  pick  and 
save  the  rest  of  the  crop. 

[1]  As  already  stated,  however,  the  evi- 
dence la  in  conflict  on  this  point,  and  the 
findings  therefore  vrlll  not  be  disturbed. 

[21  The  second  contention  of  the  appellant 
is  that,  this  being  an  executory  contract  be- 
tween plaintiff  and  defendant  for  the  sale 
of  these  grai>es,  the  defendant's  liability  for 
its  breach  thereof  is  to  be  arrived  at  and  fix- 
ed under  the  terms  of  sections  3311  and  3353 
of  the  Civil  Code.  These  are  the  Code  sec- 
tions prescribing  that  it  is  the  duty  of  the 
seller  of  personal  property,  upon  breach  by 
the  buyer  of  the  contract  of  sale,  to  proceed 
to  reseU  the  property  with  reasonable  dili- 
gence in  the  nearest  open  market  and  in  the 
manner  provided  for  sales  of  pledged  proper- 
ty, and  by  so  doing  to  fix  the  amount  of  det- 
riment caused  by  the  buyer's  breach  of  the 
contract  This  the  appellant  contends  the 
plaintiff  did  not  do;  but  in  this  respect  we 
think  the  evidence  sufficiently  shows  that  the 
plaintiff  did  not  have  time  to  put  Into  effect 
this  method  of  fixing  the  amount  of  his  dam- 
ages after  it  was  definitely  known  that  the 
defendant  would  not  abide  by  its  contract 
and  accept  the  grapes,  and  before  the  re- 
mainder of  hlB  unpicked  grapes  had  been 
ruined  by  rain  and  frost;  and  that,  after 
they  were  so  ruined,  they  had  no  market 
value  which  could  by  any  diligence  or  effort 
on  the  part  of  the  plaintiff  be  so  ascertained. 
This  being  so,  we  think  the  appellant  was  not 
entitled  to  rely  upon  the  aforesaid  sections 
of  the  Civil  Code  to  defeat  the  plaintiff's 
claim  of  danu^ies. 


We  further  find  that  there  la  no  merit  in 
the  appellant's  objection  to  the  amount  of 
Interest  allowed  to  plaintiff  by  the  terms  ct 
the  Judgment 

The  Judgment  and  order  are  affirmed. 


HERRON  V.  GEAR.    (Civ.  1394.) 

(District  Court  of  Appeal,  First  District.  OoU- 
foniia.    Nov.  20,  1014.) 

1.  Appeal  and  Ebbob  (8  1011*)~FmDiwaB— 
CoKFUcnno  Evidsncb — Conolusivbness. 

Id  an  action  on  a  note,  wbereiu  the  evi- 
dence was  conflicting  on  the  iasue  whether  de* 
fendant's  note,  given  for  stock  of  a  corporation, 
was  given  to  the  president  as  an  officer  of  the 
corporation  as  contended  by  plaintiff,  or  to  the 
president  individually,  in  payment  for  his  per- 
aonal  stock,  a  finding  for  plaintiff  will  not  be 
disturbed. 

[Ed,  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  8883-8989;  Dee.  Dig.  f 
lOll.*] 

2,  COBPOBATIONS  (S  116*)— SaIS  OF  BTOOK— 
iNOOBSBlfKnT— GONBTBDCTION. 

In  such  action,  an  indorsement  on  the  cer- 
tificate of  stock  issued  to  defendant  that  it  was 
to  be  paid  for  by  the  note  sued  on,  which  was 
delivered  on  condition  that  the  certificate  should 
not  be  Boid  until  the  payment  was  completed 
and  a  certifica^  thereof  indorsed  by  the  presi- 
dent or  secretary  of  the  corporation,  construed 
with  findings  that  the  stock  was  not  the  prop- 
erty of  the  corporation  and  that  it  had  no  inter- 
est in  the  note  given  for  its  purchase  price,  did 
not  show  that  defendant  was  entitled  to  pay  the 
note  to  the  corporation  and  be  thereby  discharg- 
ed from  further  liability,  but  was  only  a  require- 
ment that  before  the  stock  was  transferred  upon 
the  books  of  the  corporation  its  officers  should 
be  able  to  certify  that  it  bad  been  fully  paid 
for  by  the  payment  of  the  note. 

[Ed.  Note.— For  other  eases,  see  Corporations, 
Cent  Dig.  H  408.  404,  496;  Dec.  Dig.  1 116.*] 

8.  Bills  and  Notes  (J  383*)— Payment  to 
Pebson  Not  in  Possession— EIffbct. 
Defendant,  in  an  action  on  a  note  given  to 
the  president  of  a  corporation  in  payment  for 
its  stock,  who  at  all  times  knew  that  the  presi- 
dent individually,  and  not  the  corporation,  was 
the  owner  and  possessor  of  the  note,  and  that  in 
making  payment  thereon  to  the  corporation  be 
was  paying  to  one  not  in  a  position  to  deliver 
the  note  when  paid,  made  sucn  payments  at  his 
peril,  and  they  were  no  defense  to  an  action  on 
the  note  by  the  president's  indorsee- 

[Bd.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  %  956;  DecjCHg.  I  383.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandsco;  J.  J.  Trabnccp, 
Judge. 

Action  by  William  F.  Herron  against  Lewis 
S.  Gear.  Jadgmeat  for  plaintiff,  and  d^nd- 
ant  appeals.  Affirmed. 

Frank  Thunen,  of  San  Francisco,  for  ap- 
pellant William  F.  Herron  and  Weinmann, 
Wood  &  Cunha,  all  of  San  Francisco,  and 
Le  Hoy  M.  E^dwards,  of  Los  Angeles,  for  re- 
spondent 

PER  CURIAM.  This  Is  an  action  to  re- 
cover the  sum  of  $2,313  and  Interest,  alleged 
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to  be  dne  npon  a  promissory  note  executed 
by  the  defendant  for  said  sum,  payable  six 
months  after  date  to  the  order  of  himself,  In- 
dorsed by  him  In  blank,  and  delivered  to  one 
Wllkle  li.  Edwards.  This  note  was  given  by 
'the  defendant  In  payment  of  a  balance  due 
npon  the  purchase  price  of  3,000  shares  of 
the  capital  stock  of  the  Pacific  Slope  Securi- 
ties Company,  a  corporation,  of  which  at  the 
time  of  the  transaction  said  Wllkle  I*  Ed- 
wards was  president.  At  some  time  after 
its  execution  Wllkle  L.  Edwards  Indorsed  and 
transferred  the  note  to  Lula  Edwards  Chase, 
who  in  turn  Indorsed  and  transferred  It  to 
the  plaintiff  in  this  action. 

[1]  Practically  the  only  questions  arising 
upon  tbls  appeal  turn  upon  the  issues  pre- 
sented by  the  pleadings  as  to  the  nature  of 
the  transaction  in  the  course  of  which  the 
note  was  given,  and  as  to  the  real  parties  in 
intei^  therein.  The  appellant  asserted  in 
his  answer  and  insisted  upon  the  trial  that 
the  transaction  for  the  purchase  of  the  stock 
of  the  Pacific  Slope  Securities  Company,  in 
part  payment  of  which  this  note  was  given, 
was  one  between  himself  and  the  Pacific 
Slope  Securities  Company,  and  that  the  part 
which  Wllkle  L.  Edwards  took  in  that  trans- 
action was  simply  that  of  president  and  rep- 
resentative of  that  corporation;  that  he  re- 
ceived the  note  In  question  In  that  capacity 
and  in  none  other,  and  that  the  stock  which 
was  issued  to  the  defendant  and  In  part  pay- 
ment for  which  this  note  was  given  was  the 
stock  of  the  Pacific  Slope  Securities  Com- 
pany, owned  by  it  at  the  time  and  Issued  to 
the  defendant  as  Its  purchaser ;  and  the  de- 
fendant follows  up  these  pleadings  and  proofs 
with  the  showing  that  before  the  note  was 
due  be  went  to  the  office  of  the  corporation 
and  there  paid  the  whole  amount  of  this  note, 
which  said  payment  the  said  corporation  ac- 
cepted, as  be  contends,  either  as  payment  In 
full  of  the  amount  due  upon  the  sale  of  Its 
stock,  or  as  the  trustee  of  Wllkle  L.  Edwards 
or  his  successors  in  ownership  of  this  note ; 
and  that  by  such  payment  the  liability  of 
the  defendant  on  account  of  ^Is  note  has 
been  fully  discbai^ed. 

These  contentions  on  the  part  of  the  de- 
fendant were  resisted  by  the  plaintiff  upon 
the  trial.  In  the  course  of  which  evidence 
was  presented  on  behalf  of  the  plaintiff  tend- 
ing strongly  to  show  that  the  original  trans- 
action was  one  between  Wllkle  L.  Edwards 
individually  and  the  defendant,  tliat  the 
stock  transferred  to  the  latter  was  tbe  per- 
sonal stock  of  Edwards,  and  that  he  was 
and  was  understood  by  the  defendant  to  be 
tbe  real  party  in  Interest  in  tbe  matter,  and 
as  such  tbe  owner  of  tbe  note.  The  evidence 
upon  this  subject  being  clearly  conflicting, 
and  tbe  trial  court  having  resolved  such  con- 
flict in  favor  of  the  plaintiff's  contention,  this 
court  will  not  undertake  to  disturb  its  find- 
ings in  that  respect. 

During  the  course  of  the  trial  the  defend-* 
ant  offered  In  evidence  a  certain  indorsement 


upon  the  (^rtiflcate  of  stock  Issued  to  him 
In  tbe  following  words: 

"This  certificate  of  stock  is  sold  to  Lewis  S. 
Gear  upon  the  following  terms  of  payment: 
Promissory  note  for  ^313.00.  dated  May  13tb, 
1909,  due  November  IBth.  1909,  with  intereat 
at  the  rate  of  six  (6%)  per  annum— and  is  de- 
livered upon  the  express  condition  that  the 
same  shall  not  be  sold,  transferred,  hypothe- 
cated, or  otherwise  disposed  of,  nntil  the  fore- 
going conditioni  of  payment  are  fully  met  and 
completed,  and  a  certificate  of  the  same  esdor»- 
ed  hereon  by  the  president  or  secretary  of  this 
corporation  ;  the  above  conditions  subject,  how- 
ever, that  any  portion  of  this  may  be  transfer- 
red upon  the  payment  of  a  proportionate  amount 
of  money  of  said  indebtednw. 

"[Signed]  F.  0.  Ballentine.  Secretary. 

"[Signed]   Lewis  S.  Gear." 

The  defendant  Insisted  at  tbe  trial,  and 
here  Insists,  that  the  terms  of  this  Indorse- 
ment establish  two  things:  First,  that  the 
transaction  was  one  with  the  corporation; 
and,  second,  that  by  the  terms  of  this  indorse- 
ment the  defendant  was  required,  and  hence 
entitled,  to  pay  the  sum  due  upon  bla  note 
to  tbe  corporation,  and  that  having  done  so 
he  was  thereby  discharged  from  further  lia- 
bility upon  his  obligation. 

As  to  tbe  first  of  these  contentions,  it  is 
disposed  of  by  the  findings  of  the  court. 

[2]  As  to  the  second,  it  appears  that  the 
Indorsement  does  not  upon  Its  face  purport 
to  require  that  any  money  shall  be  paid  to 
tbe  corporation,  or  that  it  shall  be  entitled 
to  demand  or  receive  any,  but  only  requires 
that  before  the  stock  Is  transferred  upon  the 
books  of  the  corporation  Its  officers  shall  be 
placed  in  a  position  to  certify  that  the  stock 
has  been  fully  paid  for  through  the  payment 
of  the  promissory  note  which  had  been  issued 
for  a  portion  of  its  purchase  price.  That 
this  Is  the  proper  construction  to  be  placed 
upon  this  document  would  seem  quite  clear 
when  it  Is  read  in  connection  with  the  testi- 
mony of  the  officers  of  the  corporation  and  the 
findings  of  tbe  court  to  the  effect  that  this 
stock  was  not  the  property  of  the  corpora- 
tion, and  that  it  had  no  Interest  in  the  prom- 
issory note  which  had  been  issued  for  a  por- 
tion of  Its  purchase  price. 

[3]  The  court  further  finds,  and  the  evi- 
dence is  sufficient  to  sustain  It  In  so  doing, 
that  tbe  defendant  knew  at  all  times  that 
Wllkle  L.  Edwards  and  not  the  corporation 
was  the  owner  and  was  In  the  actual  posses- 
sion of  this  note,  and  that  in  making  what^ 
ever  payment  be  did  make  on  account  of  this 
note  to  the  corporation,  or  to  any  person  oth- 
er than  its  holder,  he  was  paying  the  amount 
due  on  the  note  to  a  person  or  persons  not  in 
or  entitled  to  its  pi^ession,  and  hence  not  In 
a  position  to  deliver  up  to  him  his  note  when 
paid.  One  who  pays  a  negotiable  note  be- 
fore its  maturity  to  another  not  its  possessor 
does  so  at  his  peril;  and  this  seems  from 
the  evidence  and  findings  In  this  case  to  be 
what  the  defendant  has  done. 

We  find  no  error  in  the  record  mffiident 
to  Justify  a  reversal  of  the  case. 

Judgment  affirmed. 
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Bx  parte  GRANB.   <Gr.  660.) 

(tMatrlct  Court  of  Appeal,  First  Dlatrlct,  Cali- 
fornia.   Nov.  28,  1914.) 

CoNSTmmoKAL  Law  (S  83«>--Ma8txb  and 
ScKVAifT  (S  69*)— Pebsonai.  Righto— Im- 

FBI80VMEKT  FOB  DBBT. 

St  1811,  w-  1268,  1269.  piovidins  for  tbe 
time  of  payment  of  vagea  by  employers,  and 
mailing  a  vioIatiOD  of  the  act  a  misdemeanor 

Junishable  by  a  fine,  la  contrary  to  Const,  art. 
,  i  15.  forbidding  imprisonment  for  debt  in 
any  dvil  action,  unless  in  cases  of  fraud,  since  a 
defendant  charged  with  the  offense  thereby  cre- 
ated may  be  arrested,  and,  if  unable  to  give 
bond,  be  committed  to  jail  until  bis  trial. 

[Ed.  Note.— For  other  cases,  see  Oonitltation- 
al  Law,  Cent  Dig.  |f  150-161%:  Dec.  Die.  | 
83  :•  Master  and  Servant,  G«nt  Dig.  H  7S-«1 ; 
Dec.  Dig.  I  60.*] 

Application  by  Arthur  Crane  for  a  wiit  of 
habeas  corpus.  Fetltl<nier  dlscbargea  from 
coatody. 

James  W.  Cochrane,  of  San  Trandsco,  for 
petitioner.  Albert  T.  Roche,  of  San  Fran- 
cisco, for  re^ndent- 

PER  CURIAM.  The  court  Is  prepared  to 
render  Its  decision  from  notes  made  at  the 
argument 

In  this  proceeding  the  petitioner  seeks  by 
habeas  corpus  to  be  released  from  the  cus- 
tody of  the  chief  of  police  of  the  city  and 
county  of  San  Frandsco,  who  held  and  con- 
fined the  petitioner  In  the  dty  prison  under 
a  warrant  of  arrest  wblcb  was  Issued  out  of 
the  police  court  of  said  city  and  county  upon 
a  complaint  which  charged  the  petitioner 
with  the  commission  of  a  misdemeanor  in 
this,  that  he  bad  violated  the  provisions  of 
section  1  of  an  act  entitled  "An  act  providing 
for  the  time  of  payment  of  wages."  The 
provisions  of  the  act  In  question  are  as  fol- 
lows: 

"Section  1.  Whenever  an  employer  dlscbargea 
an  employ^  the  wages  earned  and  unpaid  at  the 
time  of  such  discharge  shaU  t)ecome  due  and 
payable  immediately.  When  any  such  employ^ 
not  having  a  contract  for  a  definite  period  quits 
or  resigns  hia  employment  the  wages  earned 
and  unpaid  at  the  time  of  inch  Quitting  or 
reaignation  shall  become  due  and  payable  five 
days  thereafter. 

"Sec  2.  All  wages  other  than  those  mentioned 
in  section  1  of  this  act  earned  by  any  person 
during  any  (we  month  shall  become  due  and  pay- 
able at  least  once  in  each  month  and  no  person, 
firm  or  corporation  for  whom  such  latmr  has 
been  performed,  shall  wltbbold  from  any  such 
employ^  any  wages  so  earned  or  unpaid  tor  a 
longer  period  than  fifteen  days  after  such  wages 
become  due  and  payable;  provided,  however, 
that  nothing  herein  shall  In  any  wav  limit  or 
interfere  with  the  right  of  any  such  employ^ 
to  acoept  from  any  such  person,  firm  or  corpora- 
tion wages  earned  and  unpaid  for  a  shorter 
period  than  one  month. 

"See.  8.  Any  i>enon,  firm  or  corporation  wbo 
■hall  violate  any  of  the  provisions  of  this  act 
■hall  be  guilty  of  a  misdemeanor  and  upon  con- 
viction thereof  shall  be  punished  by  a  fine  not 
to  exceed  five  hundred  dollars. 

"Sec  4.  None  of  the  proviaions  of  this  act 
shall  apply  to  any  county,  dty  and  coun^,  in- 


corporated  dty  or  town,  or  other  mnnldpal  cor- 
poration." 
Stats.  1911.  pp.  126S-0. 

It  Is  tbe  contention  of  tbe  petitioner  that 
the  act  above  quoted  is  unconstitutional  in 
this,  that  it,  In  effect  permits  an  imprison- 
ment on  mesne  process  for  debt,  and  that 
therefore  hts  arrest  and  detention  by  tbe  re- 
spondent pending  a  hearing  of  the  charge 
In  tbe  police  court  Is  Illegal. 

In  our  opinion,  this  contention  ts  sound, 
and  must  be  sustained.  Section  15  of  article 
1  of  our  state  Constitution  provides  In  part 
that: 

"No  person  shall  be  imprisoned  for  debt  in 
any  civil  action,  on  mesne  or  final  proceas,  un- 
less in  cases  of  liaud.  •  •  •  " 

By  this  constitutional  provision  the  right 
of  a  creditor  to  control  and  confine  tbe  per- 
son of  his  debtor  by  the  process  of  arrest, 
which  the  law  at  one  time  gave  the  creditor 
for  the  enforcement  of  bis  debt,  has  been 
abolished,  and,  happily.  Is  prohibited  in  this 
state,  save  and  except  that  tbe  body  of  a 
debtor  may  be  sdzed  and  confined  in  cases 
where  It  is  made  to  appear  that  the  indebted- 
ness was  fraudulently  contracted,  or  that 
there  has  been  an  attempted  fraudulent  dis- 
position of  the  property  of  the  debtor  with 
the  Intent  to  delay  or  d^eat  the  payment  of 
the  debt 

In  tbe  exceptional  cases  noted  It  will  be  ob> 
served  that  fraud  must  exist  before  a  debtor 
may  be  subjected  to  arrest-  and  imprlson- 
menti  and  that  In  such  cases  the  arrest  and 
Imprisonment  permitted  by  various  statutes 
do  not  faU  within  tbe  Inhibition  of  tbe  C<ni> 
sUtDthni,  tat  tb»  obvlons  reason  that  Qie 
pepalty  prescribed  Is  not  fOr  or  on  acoonnt 
of  the  foilnre  to  pay  the  creditor's  demand, 
bat  solely  because  of  the  fraud  alleged  to 
have  been  committed  In  the  creation  of  the 
d^  or  in  a  snbsequait  attempt  to  delay  or 
defeat  Its  satisfaction,  by  a  transfer,  remov- 
al, or  concealment  of  the  property  of  tbe 
debtor. 

It  win  be  noted  that  the  statute  in  con- 
troversy does  not  involve  tbe  element  of 
fraud  as  an  essential  of  the  offense  defined 
therein.  True,  die  statute  does  not  provide 
Imprisonment  as  tbe  penalty  for  the  failure 
of  an  employer  to  pay  a  debt  due  to  bis  em- 
ploy6.  The  statute,  however.  Is  silent  as  to 
tbe  process  by  whlcb  the  magistrate  before 
whom  complaint  is  made  of  an  alleged  viola- 
tion of  the  statute  may  obtain  jurisdiction 
of  the  person  of  the  offender.  In  tbe  case  at 
bar  jurisdiction  was  attempted  to  be  o>)tain- 
ed  by  a  resort  to  the  provisions  of  sections 
812  and  813  of  the  Penal  Code,  which  au- 
thorize the  issuance  of  a  warrant  of  arrest 
when  tbe  magistrate  is  satisfied  from  tbe 
deposition  presented  to  Mm  that  tbe  offense 
complained  of  has  been  committed,  and  that 
there  is  reasonable  ground  to  believe  that  tbe 
party  charged  has  committed  It    By  this 


•FeretlMr  sasM  setsuiatople  and  ssotloa  NTWBBIlla  Dm.  Dig.  *  Aol  Die  Kay-No.  8m1m  *  Rsp'r  Indexes 


Digitized  by 


Google 


784 


145  PACIFIC  HBPOETER 


(Oal. 


process  and  under  our  system  of  procedure 
a  defendant  unable  to  give  ball  Is  Jailed  and 
restrained  of  his  liberty  until  such  time  as 
a  hearing  can  be  conveniently  had  of  the 
charge  made  against  him.  It  will  thus  be 
seen  that  the  statute  In  controversy  was 
attempted  to  be  enforced  by  the  Issuance 
and  execution  of  a  mesne  process  which,  In 
the  case  at  bar,  resulted  In  the  temporary 
Imprisonment  of  the  petitioner,  and  the  cause 
of  his  Imprisonment  Is  to  be  found  primarily 
In  the  fact  that  he  Is  unwilling  or,  perchance, 
unable  to  discharge  a  debt  which  was  not 
conceived  or  contracted  in  fraud  of  his  cred- 
itor. To  this  extent  the  arrest  of  the  peti- 
tioner necessarily  is  In  conflict  with  the 
fundamental  law  of  the  state,  and  therefore 
iUegal. 

For  the  reasons  stated.  It  la  ordered  that 
the  petitioner  be,  and  he  Is  hereby,  dlachars- 
ed  from  the  custody  of  the  re^ndent 


LOWENBERQ  v.  L.  JACOBSON'S  SONS. 
(Civ.  1300.) 

(District  Gonrt  of  Appeal,  Third  District,  Cali- 
fornia.   Nov.  19,  1914.) 

1.  Attachment  (8  25*)— Gboxtnus  fob  At- 
tachment—Nor  besidbnce. 

Code  Civ.  Proc.  {  537,  subd.  1,  provides 
for  attachment  in  an  action  on  a  contract  for 
the  direct  payment  of  money,  while  subdivision 
2  authorizes  attacfament  upon  a  contract  aRainst 
a  defendant  not  residing  in  the  state.  Held 
thttt,  where  a  nonresident  agreed  to  pay  plain- 
tiff a  stipulated  cojumission  on  salea,  payments 
to  be  made  within  the  state,  attachment  could 
be  issued  for  the  amount  due  as  the  contract 
was  one  for  the  payment  of  money. 

[Ed.  Note— For  other  cases,  see  Attachment, 
Cent  Dig.  S§  61-72 ;  Dec.  Dig.  S  25.*] 

2.  Attachment  (§  92*)— Affidavits — Suffi- 

CIENCT. 

Code  Civ.  Proc.  |  538,  anbd.  2,  provides 
that  the  affidavit  for  attachment  shall  recite 
that  the  defendant  is  indebted  to  plaintiff,  spec> 
ifying  the  amount,  and  that  the  defendant  is  a 
nonresident  An  affidavit  for  attaclunent  aver* 
red  that,  over  and  above  all  legal  set-olfa  and 
counterclaims  upon  an  express  contract  for  the 
payment  of  money,  defendant  was  indebted  to 
plftintlff  in  a  named  sum,  which  Indebtedness 
was  not  secured  by  any  mortgage  or  lien,  and 
that  defendants  were  nonresidents.  Beld,  that 
the  affidavit  was  sufficient,  for,  while  going 
ftirther  than  the  statute,  it  was  not  vitiat^  by 
reason  of  surplusage. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  tUg.  If  238,  239;  DecTblg.  {  92.*] 

8.  Appeal  anu  Ebbob  <8  662*)  —  Recobd  — 

TbANSCBIPT— CONCLUaiVESESa. 

The  recitals  of  the  transcript  are  conclu- 
sive as  to  the  happenings  at  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2850-2852;  Dec.  Dig.  1 
662.*] 

4.  Attachment  (|  122*)— Affidavit— Amend- 
ment. 

Under  Code  Civ.  Proc.  S  558.  providing 
that,  upon  application  to  dissolve  a  writ  of 
attachment,  if  improperly  or  irregularly  issued, 
must  be  discharged,  but  shall  not  be  discharged 
if  at  or  before  hearing  the  writ  or  the  affidavit 
or  tbe  uudertalting  shall  be  amended  so  as  to 


conform  to  law,  the  conrt  may,  after  applica- 
tion to  discbarge  a  writ  of  attachment,  bat 
prior  to  adjudication,  allow  the  affidavit  to  be 
amended  so  as  to  conform  to  law. 

[Ed.  Note.— For  other  cases,  see  Attacbmoit, 
Cent  Dig.  Si  323-337;  Dwl  Dig.  f  122.*] 

6.  ATtACHMEHT  (|  129*)— UKDSRTAKXNO— SUV^ 

FICIEnCT. 

Where  the  action  was  really  against  only 
one  defendant,  anct  plaintiff  w.as  uncertain 
whether  it  constituted  a  partnership  or  a  cor- 
poration, an  undertaking  payable  to  the  defend- 
ant which  had  a  plural  name  instead  of  to  the 
several  defendants  Is  snffident  to  support  an  at- 
tachment 

[Ed.  Note.— For  other  caae&  see  Attachment, 
Cent  Dig.  ||  366-359;  DecTDig.  |  129.*] 
6.  Appeal  akd  Ebbob  Q  190*)— Objectioks 

ROT  Made  Below. 

The  undertaking  for  an  attachment  cannot 
first  be  attacked  on  app^L 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  1216-1220;  Dee.  Dig.  | 
190  ;•  Attachment.  Cent  Dig.  f  698.] 

Appeal  from  Superior  Court,  Alameda 
County;  Wm.  H.  Waste,  Judge. 

Action  by  H.  Lowenberg  against  L.  Jacob- 
son's  Sons.  From  an  order  reusing  to  dis- 
solve an  attatdiment,  dofendanta  appeal 
Affirmed. 

Lloyd  S.  Ackerman,  of  San  Frandaco,  tor 
appellanta.  Harr7  C  Morrison,  ot  Oakland, 
for  respondent 

BURNETT,  J.  The  appeal  is  fnxn  an  or- 
der refusing  to  disscAve  an  attatAuueut.  The 
complaint  set  forth  that  the  defendants  are 
residents  of  the  state  of  New  York;  that 
they  are  engaged  In  the  business  of  selling 
clothing  and  wearing  apparel  to  the  trade; 
that  their  principal  place  of  business  is  lo- 
cated In  said  state;  that  each  of  them  has 
been  continuously  absent  from  the  state  from 
September,  1907,  up  to  and  including  the 
month  of  December,  1911;  "that  during  the 
month  of  September,  1907,  said  plaintiff  and 
said  defendants  entered  into  an  agreement 
In  writing,  made  and  executed  in  the  state 
of  California,  whereby  it  was  understood 
and  agreed  that  said  plaintiff  should  handle 
defendants'  lines  of  goods  in  that  territory 
located  west  of  Denver,  Colo.,  selling  the 
same  by  sample,  on  a  basis  of  7%  per  cent, 
commission  on  all  orders  checked  and  ship- 
ped, deducting  all  returns,  commissions  to 
be  paid  from  the  1st  to  the  10th  of  each 
month  for  goods  shipped  during  the  previous 
month;  that  said  plalnttfTs  headQuarters 
were  located  in  the  state  of  California;  that 
said  agreement  was  in  full  force  and  effect 
continuously  from  the  said  month  of  Sep- 
tember, 1907,  up  to  and  Including  the  mmith 
of  December,  1911."  Then  followed  allega- 
tions tliat  during  all  of  said  time  there  ex- 
isted between  said  parties  an  open,  mutual, 
aud  current  account;  that  defendants  had 
withheld  from  plaintiff  commissions  to  which 
he  was  and  Is  entitled,  and  that  erroneous 
charges  against  plaintifl  had  been  made  by 
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defatdants  In  said  account;  "tbat  the  afore- 
aaid  commisslous,  so  wlthbeld  as  aforesaid, 
and  the  charges  so  made  and  entered  as 
aforesaid,  amount  to  the  sum  of  $460,  in  ex- 
cess of  any  and  all  credits  or  siuns  of  money 
due,  owing,  or  coming  to  said  defendants 
from  said  plaintiff;  that  said  plaintlfF  baa 
made  many  demands  upon  said  defendants 
for  said  sum  of  $460,  but  that  said  defend- 
ants have  refused,  failed,  and  neglected  to 
pay  to  said  plaintiff  said  sum  of  $460; 
•  •  •  that  no  part  of  said  sum  of  $460 
has  been  paid,  and  there  Is  still  due,  owing, 
and  coming  to  said  plalntlfE  from  said  de- 
fendants the  sum  of  $460." 

[1]  We  entertain  no  doubt  that  the  cause 
of  action  thus  stated  constitutes  the  legal 
basis  for  the  Issuance  of  a  writ  of  attach- 
ment as  provided  by  oar  statute.  The  said 
complaint,  in  connection  with  the  affidavit 
thereafter  filed,  clearly  discloses  tliat  the 
action  was  upon  an  express  contract  "for 
the  direct  payment  of  money,"  and  that  the 
said  contract  was  made  In  this  state,  and 
was  not  "secured  by  any  mortgage  or  lien 
upon  real  or  personal  property,  or  any  pledge 
of  personal  property.  The  situation  Is 
therefore  entirely  within  the  contemplation 
of  subdivision  1  of  section  637  of  the  Code 
of  Civil  Procedure.  But  the  provision  of  the 
statute  applicable  to  this  case  is  even  more 
circumscribed.  It  is  found  in  subdivision  2 
of  said  section,  as  follows: 

"The  plaintifF,  at  the  time  of  issuing  the  smn- 
mons,  or  at  any  time  afterward,  may  have  the 
property  of  the  defendant  attached :  *  *  *  2. 
In  an  action  upon  a  contract,  mpress  or  im- 
plied, against  a  defadant  not  residing  in  this 
state." 

As  we  have  seen,  the  defendants,  at  the 
time  of  the  banning  of  the  actkm, 
residents  of  the  state  of  New  Tork.  and  it 
is  positively  averred  that  they  entered  into 
a  written  contract  to  pay  plalntlfF  a  certain 
commission  for  sales  of  merdiandise,  and 
ttiat  so  much  money  was  due  and  owing  to 
plaintiff  under  said  contract  It  is  not  nec- 
essary that  the  contract  itself  should  specify 
the  total  amount  of  money  to  be  paid.  That, 
of  course,  in  this  case  depended  upon  the 
ntunber  and  extent  of  the  sales  that  should 
be  made  by  plaintiff.  The  requirement  of 
the  statute  is  satisfied  when  the  contract 
furnishes  the  measure  of  liability  or  the  In- 
formation from  which  the  amount  due  can 
be  ascertained.  This  is  not  at  all  the  case 
of  unliquidated  damages  for  which  an  at- 
tachment cannot  be  had.  The  distinction  is 
clear,  and  It  is  pointed  out  In  several  deci- 
sions of  the  Supreme  Court  In  De  Leonls 
V.  Etchepare,  120  Cal.  410.  52  Pac.  718,  it 
Is  said: 

"Nor  is  it  necessary,  In  order  to  give  a  right 
of  attachment,  that  the  amount  in  which  the 
defendant  may  be  liable  should  appear  upon  the 
face  of  the  contract  or  instrument  by  or  from 
which  the  liability  is  to  be  determined.  It 
often  happens  that  the  amount  due  under  a 
contract  does  not  appear  from  the  contract 


itself.  'Our  Code  does  not  require  that  the 
amomit  due  on  the  contract  shall  appear  from 
the  contract  itself  (Code  Civ.  Proc.  g  537), 
but  that  the  amount  of  the  indebtedness  «hall 
be  shown  by  affidavit  (Code  Civ.  Proc.  i  533). 
Attachment  may  issue  In  an  action  for  dam- 
ages for  the  breach  of  a  contract  Donnelly 
V.  Strueven,  63  Cal.  182.  And  this,  where  proof 
is  necessary  at  the  trial  to  show  the  amount 
of  damages.  Drake  on  Attachment  SI  13,  23. 
But  there  must  exist  a  basis  upon  which  the 
damages  can  be  determined  by  proof.'  Dunn  v, 
Mackey,  80  Cal.  107  [22  Pac.  64].  Where  the 
contract  does  not  fnmisb  the  measure  of  the  li- 
ability of  the  defendant,  and  the  damages  are 
unliquidated,  an  attachment  cannot  be  had,  and 
the  language  Quoted  by  appellant  from  Hatha- 
way V,  Davis,  33  CaL  161,  means  no  more  than 
that" 

As  to  the  cases  from  other  states,  cited  by 
appellants,  we  may  appropriately  adopt  the 
following  comment  from  Kohler  v.  Agasslz, 
99  Cal.  12,  33  Pac.  742: 

I  "The  attachment  laws  of  the  several  states  dif- 
fer in  so  many  particulars  that,  without  the 
utmost  caution  in  comparing  ■  their  provisions 
with  our  own,  we  are  in  constant  danger  of  be- 
ing led  astray,  or  unduly  influenced  b.T  decisions 
apparently  in  point  hut  in  reality  resting  npon 
a  different  basis.  Even  our  own  adjudicated 
cases,  many  of  them  growing  out  of  questions 
applicable  to  resident  debtors,  have  no  proper 
application  to  the  different  status  occapled  by 
nonresidents." 

[2]  There  is  no  ground  for  any  criticism  of 
the  sufiSciency  of  re^KHident's  amended  affi- 
davit, which  was  formally  executed  and  con- 
tained the  following  averments: 

"That  the  above-named  defendants  are,  and 
were  on  the  13th  day  of  September,  1012,  in- 
debted to  said  plaintiff  in  the  sum  of  $460,  over 
and  above  all  legal  set-offs  and  counterclaims, 
upon  an  express  contract  for  the  direct  pay- 
ment of  money,  to  wit,  for  commissions  due 
plaintiff  from  said  defendants  for  selling  and  dis- 
posing of  said  defendants'  goods;  that  such  con- 
tract was  made  and  executed  in  this  state,  and 
that  the  payment  of  the  same  was  sot  and  has 
not  been  secured  by  any  mortgage  or  lien  upon 
real  or  personal  property,  or  any  pledge  d  per- 
sonal property;  that  the  said  ddendants  are, 
and  were  on  the  said  18th  day  of  September, 
1012,  nonresidents  of  the  state  of  California,  to 
wit,  residents  of  the  state  of  New  York;  that 
the  said  sum  for  wtiich  the  attachment  was  and 
is  asked  and  sought  herein  was  and  Is  an  actual 
bona  fide  existing  debt  due  and  owing  from  the 
said  defendants  to  the  said  plaintiff;  that  the 
said  attachment  was  and  is  not  sought  and  the 
said  action  was  and  is  not  prosecuted,  to  hinder, 
delay,  or  defraud  any  creditor  or  mdltors  of 
the  said  defendants,  or  any  creditor  or  creditors 
of  either  of  said  defendants." 

How  completely  and  pimctHlonslr  pbUntlfl 
thus  complied  with  the  demands  of  the  stat- 
ute is  made  apparent  by  a  reading  of.  section 
538  of  the  Code  ot  OItU  Procedure  Indeed, 
he  exceeded  the  requirement  of  subdivision  2 
of  said  section,  which  Is  an>Ucable  to  the 
present  case.  His  redundant  averments,  how- 
ever, did  not  vitiate  nor  Impair  the  affidavit 
nor  Interfere  with  Its  operation  as  a  legal 
step  In  the  statutory  process  of  obtaining  a 
writ  of  attachment. 

[S,  4]  There  is  some  question,  however,  as 
to  whether  the  amended  affidavit  was  filed  in 
time.  The  record  shows  that,  on  the  15tb 
day  of  November,  1912,  the  court  submitted 
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the  motlcm  to  dissolve  tbe  attachment,  and 
that  the  amended  affidavit  was  not  filed  until 
December  20th  following.  It  was  JUed, 
though,  before  the  court  passed  upon  said 
motion.  It  is  stated  by  respondoit  that  "said 
matter  was  not  finally  submitted  on  said  15th 
day  of  November,  1912,  for  both  attorneys 
for  appellants  and  respondent  filed  points  and 
authorities  thereafter,"  but  the  recital  of  the 
trauscrlpt  must  be  accepted  as  cmcluslve. 
Section  658  of  the  Code  of  Civil  Procedure 
provides  that,  upon  application  to  dtss<Ave 
a  writ  of  attachment,  if  It  satisfactorily  ap- 
pears that  it  "was  Improperly  or  irregularly 
Issued  it  must  be  dlscbarged ;  provided,  that 
such  attachment  shall  not  be  discharged  if  at 
or  before  the  hearing  of  such  application,  the 
writ  of  attachment,  or  the  affidavit  or  under- 
taking upon  which  such  attachment  was  bas- 
ed shall  be  amended  and  made  to  conform  to 
the  provialons  of  this  chapter."  We  think 
there  Is  a  substantial  compliance  with  the  re- 
quirement of  this  provision  where  tbe  amend- 
ed affidavit  Is  filed  before  the  actual  determi- 
nation of  tbe  motion  to  dissolve  tbe  attach- 
ment Although  not  shown  by  the  record.  It 
may  be,  as  stated  by  respondent,  that: 

"On  tbe  Ist  day  of  November,  1912,  when  the 
motion  to  dissolve  attachment  came  on  regularly 
for  hearing,  the  respondent,  tiiroufth  his  attor- 
ney, moved  the  court  for  permission  to  amend 
tbe  writ  of  attacbmoit  or  the  affidavit  or  un- 
dertaking upon  which  such  attachment  waa  bas- 
ed to  conform  to  all  the  requirements  of  chapter 
4.  tit  7,  pt  2,  of  the  Code  of  CivU  Procedure 
of  this  Btate,  tbe  conrt  at  that  time  informed 
the  attorneTS  for  appellants  and  respondent 
that  if  it  was  found  that  the  action  was  one  in 
which  an  attachment  could  properly  ianie,  and 
that  amendments  to  any  of  the  requirements 
were  necessary,  that  snch  permission  would  be 
granted." 

We  may  assume  that  the  proceeding  was 
as  thus  indicated,  and  we  think  that  tbe 
court  had  authority  to  allow  tbe  amended 
affidavit  to  be  filed  after  tbe  application  was 
made,  but  prior  to  the  adjudication  of  tbe 
motion  to  discharge  the  attachment. 

[6]  Appellants  also  question  the  sufficiency 
of  the  undertaking,  and  direct  tbelr  attack 
particularly  at  the  expression  of  the  obliga- 
tion of  the  surety  In  the  following  language: 

"Does  bereby  undertake  end  promise  to  tbe 
effect  that  if  the  said  defendants  or  either  of 
them  recover  judgment  in  said  action,  the  said 
plaintiff  will  pay  all  costs  that  may  be  awarded 
to  the  said  defendants  and  all  damasee  which 
tbey  may  sustain  by  reason  of  the  said  attach- 
ment, not  exceeding  the  sum  of  $200,  and  that 
If  said  attachment  is  discfaanred  on  the  ground 
that  plaintiff  was  not  entitled  thereto,  under 
section  637  of  the  Code  of  Civil  Procedure,  the 
plaintiff  will  pay  all  damages  which  defendant 
may  sustain  by  reason  of  the  said  attachment, 
not  exceeding  the  sum  of  $200.*' 

The  point  Is  that  the  obligation  should  have 
been  assumed  and  declared  in  favor  of  each 
of  the  defendants,  but  by  said  undertaking 
liability  was  imposed  upon  tbe  surety  only 
for  damages  that  might  be  suffered  by  all 
the  defendants  collectively.  It  Is  claimed 
that  the  same  rule  In  this  respect  applies  to 


UiA  undertoWng  as  to  tbe  affidavit  and  refer- 
enoe  is  bad  to  Fajaro  Tall^  Bank  v.  Scurlch, 
7  OaL  App.  782,  90  Pac.  911,  wherein  it  waa 
held  that: 

"Where  the  writ  of  attachment  was  axalnst 
tbe  maker  and  indorsers  of  a  promissory  note, 
an  affidavit  for  the  writ  merely  stating  'that 
the  attachment  is  not  sonicht  and  the  action  is 
not  prosecuted  to  hinder,  delay  or  defraud  any 
creditor  or  creditors  of  the  defendants.'  with- 
out adding  the  words,  'or  any  creditor  of  either 
of  said  defendants'  is  fatally  defective,  and  a 
motion  to  discharge  tbe  writ  on  that  ground 
should  have  been  granted." 

See,  however,  Nichiris  v.  Davla,  2S  CaL  App. 
67,  137  Pac  41. 

But,  passing  that  point  while  the  com- 
plaint here  is  somewhat  loosely  drawn,  we 
think  It  sufficiently  ai^>ear8  that  the  action 
was  really  against  only  one  defendant — that 
Is,  L.  Jacobson'a  Bona — the  plaintUF  being  un- 
certain whether  defendant  constituted  a  part^ 
nership  or  a  corporation,  and  it  may  be  stat- 
ed that  there  was  no  prayer  for  an  individual 
judgment  against  tbe  nwmben  at  tbe  aasoda- 
tion. 

[I]  Besides,  tbe  record  does  not  show  that 
any  atta<A  was  made  upon  the  amoQded  un- 
dertaking; the  notice  of  motion  to  dissolve 
having  been  addressed  to  the  original  bond. 
Indeed,  it  is  declared  by  respondent  in  his 
brief  that  the  attorney  for  appellants  stated 
in  open  court  that  he  did  not  rely  upon  any 
objection  to  the  undertaking,  and  that  he  so 
stated  to  the  judge  of  the  lower  court  and  to 
the  attorney  for  respondent  upon  the  settle- 
ment of  the  bill  of  exceptions ;  the  attorney 
for  the  respondent  requesting  that  a  state- 
ment to  that  effect  be  inserted  in  said  bllL 
It  was  not  BO  Inserted,  but  It  may  be  said 
that  It  does  not  affirmatively  appear  that  at 
the  hearing  of  said  motion  any  objection  was 
made  to  said  undertaking,  and  appellants 
have  not  denied  nor  questioned  the  accuracy 
of  said  statement  In  respondent's  brief. 

No  sufficient  reason  has  been  presented  for 
interfering  with  the  action  of  the  lower  court, 
and  the  order  is  therefore  affirmed. 

We  concur:  GHIPMAN,  P.  3.;  HABT,  J. 


SOUTHERN  PAO.  CO.  v.  CITT  OF  SAKTA 

CRUZ.    (Civ.  1400.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Nov.  28,  11)14.  Rehearing 
Denied  Dec.  22,  1914.) 

1.  LrMTTATION   OP,  ACTIONS    (§  183*)— PlAAD- 

iNo — SumciENCT — Statute, 

Under  Code  Civ.  Proc.  S  458,  providing  that 
in  pleading  limitations  it  shall  not  be  oeoessary 
to  state  the  facts  showing  the  defense,  but  the 
plea  may  state  generally  that  the  action  is  barred 
by  a  provision  of  the  statute  cited,  and  that 
if  the  special  alleKation  is  controverted  tbe 
pleader  must  establish  facts  showing  a  bar,  a 
plea  "that  said  action  is  barred  by  tiie  statute 
of  limitations"  was  insufficient. 

[Ed.  Note.— For  other  cnses,  see  Limitation  of 
Actions.  Cent  Dig.  Si  683-696;  Dec  Dig.  i 
183.»1 
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2.  Appkai.  and  Bbbob  ({  194*)— Sutfioibnct 
OF  Pleadino— Waiver  of  Objection. 

Id  an  action  for  the  price  of  merchandiBe, 
vberein  the  Bole  detente  of  Umitations  was  in- 
rafficientl7  pleaded,  plaintiff,  who  on  the  trial 
treated  It  as  suflSdent  and  stipulated  for  jadg- 
ment  on  that  issue,  waired  any  objection  to  the 

{)lea,  and  could  not  be  heard  upon  appeal  to  aige 
ts  insufficieQc;. 
[Eld.  Mote.~For  other  cases,  see  Appeal  and 
gror^  Cent.  Dig.  H  1241-1246;  De&  Die  f 

8.  MUNIOIPAL  OOBPOBATIONS   (|  l(ffi2*)— AC- 
TIONS ON  Cuius— LnfiTATiOR. 

A  claim  sKaiust  a  aty,  whose  charter  (St 
18T6-76»  p.  193,  1 11)  prorlded  that  every  daim 
■hoold  be  filed  with  the  dtr  derlt  and  presented 
to  the  common  council,  and  if  so  allowed  should 
be  presented  to  the  mayor  for  approval,  and  if 
he  failed  or  refnsed  to  approve  it  within  10  days 
must  asaln  ba  allowad  oy  the  ootmctl,  did  not 
ripea  into  a  catue  of  action  prior  to  its  presen- 
tation and  rejection,  and  an  action  thereon 
brought  within  the  statatoiy  period  thereafter 
might  be  maintained. 

[Ed.  Note.— For  other  cases,  see  Municipal 
^^ratioDs.  Cent  Dig.  i  2m ;  Dee.  Dig  i 

4.  SnpuuTzoNs  (I  14*)  —  OoRBisucnon  — 

"BiatTRY  or  JXJDQICENT. 

In  an  action  for  the  price  of  merchandise 
sold,  where  the  only  defense  was  that  it  was 
barred  by  limitations,  a  stipulation  that  if  the 
court  determined  that  the  action  was  not  barred 
it  should  render  judgment  for  plaintiff,  and 
that  if  the  action  was  barred  it  should  render 
judgment  for  defmdant,  a  reverBal  of  judgment 
for  the  defendant  entitled  plaintiff  to  a  diMction 
to  the  trial  court  to  enter  judgment  in  its  faror 
for  the  amount  of  its  claim. 

{Ed.  Note.— For  other  cases,  see  Stipulations, 
Cent  Dig.  H  24-37;   Dec  Dig.  f  14.*] 

6.  Saias  (I  187*)— Action  tob  Fucb— Lnttn- 

DATED  DaICAOEB— INTIBEST. 

Where  the  parties  had  agreed  that  the  total 
price  for  goods  sold  should  be  the  sum  of  $1,628, 
plaintiff  on  a  recovery  was  entitied  to  interest 
at  the  statatory  rate  from  da  commencement 
of  Us  action. 

[Ed.  Note.— Fm  other  eaus,  see  Sales,  Cent 
Dig.  i  499;  Dec.  Dig.  i  m*! 

Appeal  from  Superior  Court,  Santa  Cruz 
County;  Lucas  F.  Smith,  Judge. 

Action  by  the  Southern  Pacific  Company 
against  the  City  of  Banta  Cruz.  Judgment  ot 
nonsuit,  motion  for  new  trial  denied,  and 
plaintiff  appeals.  Judgment  and  order  re- 
versed, with  direction  to  another  Judgment 
for  plaintiff. 

Chaa.  M.  Cassln,  of  San  Jose  (James  Ij.  At- 
t^dge,  of  San  Jose,  of  counsel),  tar  appel- 
lant J.  Ledle  JdhnstoD,  ot  Santa  Cruz»  for 
respondent 

VMt  CURIAM.  This  is  an  action  brought 
to  recover  the  sum  of  $1,628JS9,  and  interest 
alleged  to  be  dtie  upon  an  account  for  goods, 
wares,  and  merchandise  sold  and  delivered 
by  the  plaintiff  to  the  defendant  at  its  special 
Instance  and  request.  The  defendant  In  its 
answer  denied  the  indebtedness  and  'also 
pleaded  that  the  action  was  barred  by  the 
■tatote  ot  llmltatlona.  The  essential  facts  of 
the  case,  as  disclosed  at  the  trial,  are  these: 

In  the  month  of  December,  1906,  the  plain- 


tiff sold  to  the  defendant  281  feet  of  new 
water  ]^pe  at  a  iirlce  which  waa  not  then 
fts»d,  bat  which  was  thereafter  to  be  agreed 
npoL  In  Febroaiy,  1907,  the  plaintiff  made 
a  further  sale  of  old  mter  to  the  de- 
fendant and  it  waa  then  agreed  between  the 
plaintiff  and  the  ttefeodant  through  the  duly 
authorlEed  agents  ot  each  that  the  total  price 
for  both  lota  ot  ^pe  sold  should  be  $1,028.69. 
In  October,  1907,  the  plaintiff  duly  filed  with 
the  clerk  aiid  presented  to  t^ie  common  conn- 
dl  <tf  the  defendant  Its  claim  and  demand  In 
due  form  for  the  allowance  and  payment  of 
the  ram  of  91,628.S9  due  upim  this  account 
whlcA  claim  the  said  council  at  some  date  In 
Uie  month  of  October,  ^07,  by  vote  of  its 
members  rejected.  This  action  was  commenc- 
ed on  April  2,  1909.  At  the  close  of  the  plaln- 
tUTs  case,  In  which  the  foregoing  facts  were 
proven,  the  defendant  moved  for  a  nonsuit 
upon  the  sole  ground  that  the  cause  of  action 
was  barred  by  the  statute  of  limitations. 
During  the  course  of  the  argument  of  this 
motion,  the  trial  court  inquired  of  counsel  for 
the  defendant  If  be  proposed  to  offer  any  evi- 
dence in  defense  of  plaintiffs  case,  to  which 
counsel  for  the  defendant  responded  that  the 
defendant  had  no  witnesses  and  did  not  pro- 
pose to  offer  any  testimony  or  evidence  in  de- 
fense. It  was  thereupon  stipulated  that  the 
Jury  in  uttendance  should  be  dismissed,  and 
that  If  the  court  determined  upon  the  pend- 
ing motion  for  nonsuit  that  the  cause  of  ac- 
tion was  not  barred  by  the  statute  of  limita- 
tions, it  should  render  judgment  for  plaintiff 
for  the  amount  due  upon  its  claim,  but  that 
If  it  should  determine  that  the  cause  of  ac- 
tion was  barred  by  the  statute  of  limitations, ' 
judgment  should  be  for  the  defendant  The 
cause  having  been  submitted  upon  this  stipula- 
tion, the  court  held  that  the  cause  of  action 
was  barred  by  the  statute  of  llmltationa,  and 
a  Judgment  of  nonsuit  was  entered.  It  is 
from  this  judgment  and  from  an  order  deny- 
ing Its  motion  for  a  new  trial  that  the  plain- 
tiff prosecutes  this  appeal. 

[1,2]  The  first  contention  of  the  appellant 
is  that  the  plea  of  the  statute  of  limitations 
as  a  bar  to  this  action  was  ineffectually  pre- 
sented In  the  answer  of  the  defendant.  The 
form  of  said  plea  Is  simply  "that  said  action 
Is  barred  by  the  statute  of  limitations."  It 
is  conceded  by  the  respondent  tliat  a  plea  of 
the  statute  in  this  general  way  is  lusufflcieut 
to  satls^  the  requirement  of  section  458  of 
the  Code  of  Civil  Procedure ;  but  it  is  further 
contended  by  the  respondent  that  not  only  did 
the  plaintiff  fall  to  raise  the  question  of  the 
insufficiency  of  this  i>orUon  of  the  answer  by 
a  demurrer  thereto,  but  that  upon  the  trial, 
its  plea  of  the  statute  was  treated  as  onffl- 
ci^t  and  that  in  point  of  fact  the  only  ques- 
tion in  the  cose  presented  to  the  court  by  the 
stipulation  of  the  parties  upon  the  motion  for 
nonsuit  was  the  question  as  to  whether  the. 
plalntlfTs  cause  of  action  was  or  was  not 
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barred  by  the  statute  tit  Umltatloiis.  The 
record  In  the  case  bears  oat  this  contentloii, 
and  justlflea  this  court  In  holding  that  the 
plaintiff,  having  treated  Uie  def«idanf  s  plea 
of  the  statute  as  sufficient  upon  the  trial, 
must  be  held  to  have  waived  Its  objection  to 
it  and  cannot  be  heard  upon  appeal  to  urge 
Its  Inauffldent^'  Churchill  r.  Woodworfh, 
148  CaL  669,  84  Pac  US,  118  Am.  St  Bep. 
324;  Mullenar?  t.  Burton,  8  Cal.  Ak>.  2^ 
84  Pac.  iS». 

[1]  The  appellant  further  contends  that  the 
trial  court  was  In  error  In  htfldJng  that  the 
plalntifTs  cause  of  a<^n  was  barred  by  the 
statute  ct  limitations  upon  the  undisputed 
facts  before  It  The  question  of  law  Involved 
in  this  contention  is  this:  The  charter  of 
the  dtr  ct  Santa  Cms  (Stats,  of  California, 
1675-76,  p.  193,  f  11)  provides  u  follows: 

"Every  claim  and  demand  that  shall  arise 
against  the  city  of  Santa  Cruz  shall  be  filed  with 
the  city  clerk,  aod  presented  to  the  common 
council,  and,  if  found  correct,  shall  be  allowed 
ai^  ordered  paid  by  a  majority  vote  of  the  coan- 
cilmen  elected;  and,  when  so  allowed,  shall  be 
presented  to  the  mayor  for  approval,  and- if  he 
approves  such  allowance,  he  shall  endorse  his 
approval  upon  such  claim  or  demand,  and  if  he 
fail  or  refuse  to  approve  guch  allowance  within 
ten  days,  the  aaid  claim  or  demand,  in  order 
to  render  the  same  payable,  must  be  allowed  and 
ordered  paid  by  the  votes  of  three  councilmen." 

The  question  is  as  to  whether  the  plaintiff, 
prior  to  its  presentation  of  Its  claim  and  de- 
mand to  the  city  derk  and  common  council  of 
the  dty  of  Santa  Cruz  in  the  manner  provided 
by  this  section  of  its  charter,  had  a  ripened 
cause  of  action  upon  the  acconnt  In  question 
here,  upon  which  it  could  and  therefore 
should  have  commenced  and  maintained  an 
action  within  the  statutory  period  after  the 
date  of  creation  of  the  claim.  Under  the  au- 
thorities from  this  and  other  states  constru- 
ing similar  statutes  and  charters  requiring 
the  presentation  of  dalms  and  demands  to 
the  officials  of  a  dty  as  a  prerequisite  to 
their  payment,  we  are  constrained  to  hold 
that  in  this  case  the  plaintlfTs  claim  and  de- 
mand against  the  dty  of  Santa  Cruz  bad  not 
ripened  into  a  cause  of  action  upon  which  it 
could  have  begun  and  maintained  a  suit  prior 
to  the  date  of  the  presentation  and  rejection 
of  its  dalm.  Bancroft  v.  City  of  San  Diego, 
120  Cal.  432,  62  Pac.  712 ;  Sheridan  v.  City 
of  Salem,  14  Or.  925,  12  pac.  925 ;  Stackpole 
V.  School  District  9  Or.  508 ;  Yavapai  Counfr 
V.  O'Neil],  3  Ariz.  363,  29  Pac.  432. 

The  respondent  herein  dtea  the  case  of  Gill 
V.  City  of  Oakland,  124  Cal.  835,  67  Pac.  150 
as  laying  down  a  different  rule;  but  an  ex- 
amination of  the  record  in  that  case  discloses 
that  the  charter  of  the  city  of  Oakland  as  it 
stood  at  the  time  that  case  arose  contained 
no  provlsdon  for  the  presentatton  of  claims 
to  the  coundl  of  the  dty  before  payment,  and 
farther  discloses  that  the  plaintiff  In  that 
case  did  In  fact  present  his  claim  to  the  audi- 
tor of  the  dty,  as  required  by  its  diarter,  and 
only  brought  his  suit  after  the  failure  or  re- 


fusal of  the  proper  oflldals  of  ttie  dty  to  take 
action  thereon.  We  think  tiuit  the  contention 
of  the  appellant  must  thwefore  be  sustained. 

Oounsd  for  the  respecttve  parties  dlscnss 
In  tili^  briefs  another  p<^t  as  to  the  nature 
of  the  account  sued  upon ;  but  In  the  light 
of  the  views  last  above  exprrased  by  tbe 
court  as  to  tiia  time  when  the  jOaintura  daina 
first  ripened  into  an  actlouable  cause.  It  be- 
comes unnecessary  to  pass  npm  the  parties 
ular  nature  ctf  tiie  plaintiff's  account  for, 
whatever  Its  quall^  as  an  open  or  stated  or 
simple  account,  tbe  action  upon  it  was 
brou^t  within  the  time  required  by  the  stat- 
ute. 

[4, 1]  The  appellant  dalms  that  In  the 
event  of  a  reversal  of  tbe  Judgment  It  Is  oi- 
Utied  to  have  a  directt<m  to  the  trial  court  to 
enter  Judgment  In  its  fkvor  for  the  amount  of 
its  claim,  togethw  with  Interest  at  the  stat- 
utory rate  from  the  date  of  the  commoice- 
ment  of  the  action.  Via  right  of  the  appel- 
lant to  the  entry  of  a  Judgment  for  tiie 
amount  of  Its  claim  seems  covered  by  the  stip- 
ulation; and  as  to  the  allowance  of  interest 
upon  a  claim  of  this  diaracter,  the  action  of 
the  court  Is  controlled  by  the  case  of  Martyn 
V.  Western  Padflc  Ballway  Company,  21  Cal. 
App.  689,  132  Pac.  602. 

Tbe  judgment  and  order  are  reversed,  and 
the  cause  remanded,  frith  directim  to  the 
trial  court  to  enter  a  Judgment  in  favor  of 
the  plaintiff  for  the  sum  of  $1,628.59,  with 
interest  thereon  at  the  rate  of  7  per  caiL.  per 
annum  from  April  2,  1909,  until  the  date  at 
entry  of  such  Judgment 


HACHADO  V.  BIACHADO.  (av.  1511.) 

(District  Court  of  Appeal,  First  District  Cali- 
fornia.  Nov.  20,  1914.   Behearing  Denied 
by  Supreme  Court  Jan.  18, 1916.) 

1.  Appeal  and  Ebbob  ({  1111*)— BivBBSAXi  op 

JUDGMBHX— POWEB  OF  COUKT. 

Under  Code  Civ.  Proc.  9  providins  that 
the  Supreme  Court  of  the  state  may  affirm,  re- 
verse, or  modify  any  judgment  or  order  appeal- 
ed from,  and  may  direct  the  proper  judsmeat 
or  order  to  be  entered,  or  direct  a  new  tnal  or 
further  proceedings  to  be  had,  and  under  Const, 
art  6,  f  4,  providing  that  all  statutes  in  force 
allowing,  providing  for,  or  regulating  appeals 
to  the  Supreme  Court  should  apply  to  appeals 
to  the  District  Courts  oE  Appeal,  the  District 
Court  of  Appeal  has  full  authority  to  affirm, 
reverse,  or  modify  the  judgment  or  order  of  the 
trial  court  in  any  case  before  it. 

[Ed.  Note—For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  »  4411-4420;  Dee.  Dig.  | 
UU.*] 

2.  Divorce  (i  186*)— Appeai,  —  Revebsaj:,  or 
JuDouENT— NECBssmr  ov  New  Tbiau 

Where,  in  an  action  for  divorce,  it  is  ap- 
parent on  appeal,  from  an  inspectioo  of  the  rec- 
ord,, that  tbe  judgment  cannot  be  reconciled 
with  tbe  finding,  either  on  the  theory  that  the 
trial  court  made  a  miscalculation  based  on  the 
facta,  or  mistook  the  law,  tbe  power  of  the  Dis- 
trict Court  of  Appeal  is  not  limited  to  a  modifi- 
cation of  the  judgment  to  accord  with  the  find- 
in^H,.  but  it  is  tbe  court's  duty  to  reverse  the 
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fadgment  ud  remand  ttie  eaae  for  eorr«cti<ai 
by  new  triaL 

fEd.  Note.— For  otber  cases,  ns  Divorce,  Cent 
Dig.  I  574;  Dec.  Dig.  I  18S.*3 

Appeal  trmn  Superior  Conrt,  Santa  Clara 
Ooiui^;  J.  R.  Weldi,  Judge. 

Acllcai  fOT  .divorce  bj  Maria  Madiado 
mgmixmt  Frank  B.  Bfachado.  From  a  Jadg- 
ment  awarding  to  the  parties  their  reqwctlve 
pnyportlfms  of  Uie  cmimanlty  jfrapertyt  plain- 
tiff appeals.  Beversed  and  remanded. 

Joseph  Rafael,  of  San  Frandsco,  for  ap- 
pellant A.  H.  Free  and  C  L.  Witten,  both 
of  San  Jose,  and  R.  T.  Bums,  of  Moontaln 
View,  tm  respondent. 

PER  CURIAM.  This  Is  an  appeal  from 
the  judgment  of  the  trial  court  In  an  action 
for  divorce  upon  the  ground  of  cruelty  on 
the  part  of  the  offending  epouse;  the  por- 
tion of  the  Judgment  which  is  assailed  upon 
this  appeal  being  that  wherein  the  court  un- 
dertook  to  award  to  the  parties  their  re- 
spective and  rightful  proportions  of  the  com- 
munity property.  Tlie  case  is  presented  for 
review  upon  the  judgment  roll,'  and  It  is  prac- 
tically conceded  by  the  respective  parties 
that  the  Judgment  In  the  respect  in  qnestiw 
is  not  in  accord  with  ttie  flndlngs  and  there- 
fore cannot  stand. 

The  only  serious  dispute  between  the  par* 
ties  Is  as  to  the  power  and  duty  of  this  court 
in  the  premises.  The  appellant  contends 
that  In  appeals  of  this  (Aaracter  it  is  the 
proper  function  and  <»ly  duty  of  the  court 
to  modify  the  Judgment  so  as  to  make  it 
conform  to  the  findings  In  the  case,  and  her 
counsel  cites  numerous  cases  showing  that 
this  has  been  the  frequent  practice  of  courts 
of  last  resort  in  appeals  involving  as  their 
only  issue  the  disagreement  between  the 
Judgment  and  the  flndlngs  in  the  case. 

[1 , 2]  We  can  well  understand  that  In 
many  cases  where  the  conrt  has  made  a  mis- 
calculation as  to  the  proper  amount  of  a 
money  Judgment,  or  has  been  mistaken  as  to 
the  law  applicable  to  the  facts  as  found,  it 
would  be  the  plain  and  simple  duty  of  the 
appellate  court  to  modify  the  Judgment  so 
as  to  correct  the  mistake  or  conform  to  the 
law  of  the  case;  but  we  do  not  understand 
or  agree  that  the  power  of  this  court  upon 
appeal  is  limited  In  this  class  of  cases  to  that 
form  of  relief.  The  Code  provides  that  the 
Supreme  Court  of  this  state  may  "afQrm,  re- 
verse, or  modify  any  Judgment  or  order  ap- 
pealed from,  and  may  direct  the  proper  Judg- 
ment or  order  to  be  entered,  or  direct  a  new 
trial  or  further  proceedings  to  be  had." 
Code  Civ.  Proa  |  63.  The  Constitution,  in 
the  creation  of  the  District  Courtu  of  Ap- 
peal, has  ezpresBly  provided  that  "all  stat- 
utes now  in  force  allowing,  providing  for, 
or  r^rnlating  appeals  to  the  Supreme  Court, 
shall  apply  to  appeals  to  the  District  Court 
<tf  Appeal."   Const  art  ^  I  4.   Under  the 


plenary  grant  of  power  with  which  this 
court  has  thus  been  Invested,  we  have  no 
doubt  as  to  our  full  authority  to  either  affirm 
or  reverse  or  modify  the  Judgment  or  order 
of  the  trial  conrt  in  any  case  before  US,  and 
we  are  further  satisfied  from  an  inspection  of 
the  record  of  this  case  that  it  is  a  proper  one 
for  reversal  and  for  remission  to  the  lower 
conrt  for  a  new  trial. 

A  comparison  of  the  findings  and  Judgment 
In  the  case  made  in  the  light  of  the  express 
language  and  directl<ni  of  section  146  of  the 
Civil  Code,  defining  the  power  and  duty  of 
the  trial  court  in  the  matter  of  the  proper 
dlTlsl(Hi  of  <»mmunity  property  In  actions  for 
divorce  up<m  the  ground  of  cruelty,  leaves 
no  doubt  In  our  minds  that  the  trial  judge 
in  this  case  either  acted  inadvertently  In  the 
adoption  of  the  findings  and  determination 
of  the  proper  judgment  to  be  given  thereon, 
or  that  be  had  otber  facts  and  circumstances 
in  mind  in  rendering  the  judgment  than 
those  which  the  flndlngs  contain  or  the  rec- 
ord discloses.  In  other  words,  it  la  impos- 
sible to  reconcile  this  Judgment  with  the 
finding^  upon  the  Cheery  either  of  a  mis- 
calculatl<m  based  upon  the  fiicts  found  or  up- 
on a  mistake  in  the  terms  tit  the  law.  This 
b^g  so,  It  la  (dearly  the  duty  of  this  court 
to  reverse  this  judgment  and  remand  the 
case  to  the  trial  court  for  the  correctl(m  by 
it  upon  a  new  trial  of  the  manifest  error 
in  its  findings  or  its  Judgment,  or  both. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


WAITB  v.  BRENDLIN.    (Civ.  1686.) 

(District  Court  of  Appeal,  Second  District  Call- 
fomia.  Nov.  24, 1914.) 

1.  Elections  ({  273*)— Contbst— Statutobt 
Provisions. 

Under  Code  Civ.  Proc.  |  1112,  providing 
that  the  miscondnct  of  the  election  officers  spec- 
ified in  sectioo  1111,  subds.  1  and  4,  must  be 
"such  afi  to  procure  the  person,  whose  right  to 
the  office  Is  contested,  to  be  declared  elected, 
when  he  had  not  received  the  highest  number  of 
legal  votes,"  one  who  has  been  recalled  from  his 
office  of  city  trustee  cannot  contest  the  right  of 
another. to  succeed  him,  who  has  received  all 
the  votes  cast  for  a  new  incumbent  in  case  the 
contestant  should  be  ousted;  no  attack  being 
made  on  the  legality  of  such  votes,  even  thon^ 
the  election  board  refused  to  count  certain  topJ 
votes  against  Uie  recalled  contestant 

[Ed.  Note.— For  otber  cases,  see  Elections, 
Cent  Dig.  I  249;  Dec.  Dig.  fSTS.*] 

2,  Elections  271*)— Oontehts— Statdtobt 
Provisions. 

Under  Code  Civ.  Proc.  {  1114,  to  be  food 
ground  for  contesting  an  election,  it  is  necessa- 
TS  that  Olegat  votes  shall  have  been  counted  for 
the  one  declared  elected,  and  that  he  would  not 
have  been  elected  but  for  such  votes,  so  that  one 
recalled  from  an  office  by  the  illegal  radusioD  of 
votes  in  his  favor  in  ccmteating  the  right  of  his 
successor  elected  without  aid  of  illegal  votes  can- 
not rely  on  the  statute. 

[Kd.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  I  248;  Dec.  Dig.  |  271.*] 
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8.  BLBonoNS  803*)— O0NTB8IB— Statotobt 

PBOVIBIONa 

Code  Civ.  Proc.  H  1111-1127,  prescribing 
the  judgment  wbicb  the  court  may  render  in 
election  cootest,  is  not  applicable  to  a  contest  by 
(me  recalled  from  office. 

[Bd.  Note.— For  other  cases,  see  BOeetioiia, 
Cent  Dig.  I  Sin ;  Dec.  Dig.  1 808.*] 

Appeal  from  Superior  Court,  San  Lois 
Obispo  County;  B.  P.  tTnangst,  Jndge. 

Election  conteat  by  David  Walte  againHt 
Edward  Brendlln.  Judgment  for  contest- 
ant; and  coDtestee  appeals.  Reversed. 

Carlton  W.  Greene,  of  Paso  Robles,  for 
appellant   Alex  Webster,  of  Paso  Bobles, 

for  respondent 

SHAW,  J.  Election  contest  David  Walte, 
contestant  was  a  duly  elected  and  qnalifled 
member  of  the  board  of  trustees  of  the  city 
of  El  Paso  de  Robles,  when  a  proceeding  was 
instituted  for  his  recall  and  removal  as  such 
member  (ft  said  board.  At  said  election  the 
contestee,  Edward  Brendlln,  was  the  only 
candidate  for  election  to  said  office  in  the 
event  of  a  vacancy  therein  occurring  by  rea- 
son of  a  majority  of  the  votes  cast  by  the 
electors  favoring  the  recall  of  Walte.  The 
result  of  the  election,  as  declared  by  the 
board  of  canvassers,  was  that  upon  the  ques- 
tion, "Shall  David  Waite  be  recalled  from 
the  office  of  member  of  the  board  of  trus- 
tees?" 345  votes  were  cast  "yes"  therecm, 
and  344  votes  cast  "no"  thereon,  and  that 
Edward  Brendlln  received  as  a  candidate 
for  said  office  to  succeed  David  Walte  804 
votes ;  whereupon  It  was  declared  that  Waite 
had  been  recalled  and  Brendlln  elected  to  fill 
the  office  for  the  unexpired  term.  Thereup- 
on. Walte  Instituted  this  contest,  and  the 
proceedings  had  thereon  were  in  accordance 
with  the  provisions  of  title  2,  part  3,  of  the 
Code  of  Civil  Procedure  relating  to  the  con- 
teating  of  certain  electkma  Section  1111  of 
said  title  provides: 

"Any  elector  ••*ofa***dty*** 
may  contest  the  right  of  any  pereon  declared 
elected  to  an  office  to  be  exercised  therein,  for 
any  of  the  following  causes:  (1)  For  malcou- 
dnct  on  the  part  of  the  board  of  judges,  or  any 
member  thereof.  •  ♦  •  (4)  On  account  of  il- 
legal votes." 

The  grounds  of  the  contest,  as  alleged  In 
the  statement,  are  the  first  and  fourth  as 
above  stated,  namely,  that  the  Judges  of 
election  refused  to  count  certain  legal  bal- 
lots  voted  against  the  recall  of  Waite,  con- 
testant herein,  and  did  count  and  make  re- 
turn of  certain  Illegal  ballots  voted  in  favor 
of  his  recall ;  It  being  further  alleged  that 
bad  said  Illegal  ballots  counted  In  favor  of 
the  recall  been  rejected  and  said  uncounted 
legal  ballots  against  the  recall  counted,  the 
result  of  the  election  would  have  been  against 
the  recall  of  contestant  The  court  upon 
trial  found  the  number  of  votes  cast  "yes" 
on  said  proposition  for  the  recall  of  Walte 
to  have  been  338,  and  those  cast  against 


BEPOBTEB  (Cal 

said  proposition  to  have  been  341^  and  that 
the  majority  of  the  votes  cast  apm  tiie  proii- 
OBftl<ai  were  against  the  recall.  Judgment 
for  contestant  followed,  from  which  the  om- 
testee  appeals  npoa  the  Judgment  rolL 

[1-S]  Both  by  denrarrffiTf  whldi  ms  over- 
ruled, and  an  answer  the  allegations  of  whlcb 
were  found  to  be  untrue,  the  contestee  al- 
leged the  Inauffidency  of  the  statement  to 
constitute  a  caose  of  contest,  want  of  legal 
capacity  in  contestant  to  maintain  the  contest, 
and  further  alleged  that  the  court  had  no 
Jurisdiction  of  the  subject  of  the  proceedings, 
which  was  the  removal  of  Walte  from  office 
and  not  the  election  of  Brendlln  to  All  the 
vacancy.  The  question  presented,  therefor^ 
Is  whether  or  not  the  provisions  of  said  title 
relating  to  the  contest  of  certain  elections 
can  be  invoked  by  one  removed  from  office  by 
means  of  the  recall  provisions  of  the  statute. 
If  malconduct,  without  any  limitation  or  qnal- 
Iflcatlon  on  the  part  of  the  board  of  Judges, 
or  the  reception  of  Ulegal  votes  In  favor  of 
the  recall,  were  grounds  of  contest  it  might 
well  be  said  that  the  provisions  ot  title  2, 
part  3,  Code  of  ClvU  Procedure,  were  ap- 
plicable to  a  case  of  this  kind.  But  the  effect 
of  these  two  specified  grounds  for  recall  la 
limited  by  other  sections  of  the  Code.  Thus 
in  section  1112,  Code  of  Civil  Procedure,  It 
Is  provided  that  the  misconduct  of  the  elec- 
tion officers  specified  In  section  1111  must  be 
"such  as  to  procure  the  person  whose  right 
to  the  office  Is  contested  to  be  declared  elect- 
ed, when  he  bad  not  received  the  highest 
number  of  legal  votes."  It  thus  appears  that 
this  ground  of  removal  can  only  be  invoked 
in  a  case  where  the  contestee,  or  part?  de- 
clared elected,  did  not  receive  the  highest 
number  of  legal  votea  It  Is  conceded  that 
Brendlln,  being  the  only  candidate  to  suc- 
ceed Walte  in  case  of  his  recall,  received  all 
the  votes  cast,  and  no  attack  Is  made  upon 
the  legality  of  the  votes  so  cast  for  him. 
Hence,  having  received  the  highest  number 
of  legal  votes,  no  right  of  contest  upon  such 
ground  is  accorded  to  Walte.  The  fact  that 
the  board  refused  to  count  legal  votes  against 
the  recall,  while  misconduct  Is  not  made  a 
ground  for  contest  since  it  is  conceded  that 
Brendlln  did  rec^ve  the  highest  number  of 
legal  votes  for  the  office.  And  so  with  the  re- 
cation  of  illegal  votes,  whldi,  under  section 
1114,  Code  of  Civil  Procedure,  ctmstttutea  no 
ground  for  contest  unless  the  result  would 
have  been  different  and  another  candidate 
elected.  It  is  not  alleged  that  any  illegal 
votes  were  cast  for  Brendlln;  the  alleged 
illegal  votes  were  cast  In  favor  of  the  recall 
of  Waite.  But,  under  the  limitation  provided 
ta  said  section  1114,  this  is  not  made  a 
ground  for  contest,  ainoe  Om  illegal  votes 
must  have  been  counted  in  fovor  of  the  <me 
dedared  elected  and  who  wonld  not  have 
been  so  declared  except  for  the  counting  in 
his  faTor  of  sadi  votas.  Other  sections  pre- 
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scribing  tbe  Judgment  which  the  court  may 
render  dearly  show  that  the  provMons  of  the 
act  are  not  applicable  to  a  contest  by  one  re- 
called from  an  office.  As  stated,  the  subject 
of  the  proceeding  &et  forth  In  the  statment 
is  not  mlsccudoct  affecting  the  Section  of 
Brendlin,  or  tbe  counting  ot  illegal  votes  in 
bis  &vor;  but  the  allegattons  relate  solely 
and  alone  to  the  action  of  said  board  in  so 
tu  as  It  brought  about  the  recall  of  contest- 
ant. The  provisions  for  removal  of  an  official 
by  recall  proceedings  are  the  subject  at  quite 
recent  legislation,  while  the  envisions  for 
contesting  an  election  were  enacted  In  1872 
and  have  continued  without  material  change 
down  to  the  present  date.  CUearly  It  was 
not  the  intention  of  the  I«08lature  that  said 
provlalona  diould  aj^ly  to  a  recall  election. 
And  It  Is  equally  dear,  when  the  language 
d  said  title  is  oointmed  In  accordance  witii 
tiie  plain  Import  of  the  language  used,  that 
said  provisions  have  no  application  to  such 
cas& 

"The  right  to  contest  an  election  is  purely 
Btetutory,  and  most  be  deterinmed  in  accordance 
with  the  terms  of  the  statute."  Powers 
Hitchcock,  129  Cal.  325,  61  Pac.  1078;  Austin 
T.  IMck,  100  Gal.  201,  34  Pac  655. 

Conceding  that  illegal  votes  were  cast  and 
counted  in  ftvor  of  contestant's  recall,  and 
that  he  has  suffered  in  being  wrongfully  oust- 
ed from  office  by  another,  bis  remedy  is  not  a 
•proceeding  by  contest  pursuant  to  the  pro- 
visions of  title  2,  part  8,  Oode  of  Givll  Pro- 
cedure. 

Respondent  Insists  that,  conceding  there 
be  no  statutory  provision  giving  the  right  of 
contest  In  a  recall  election,  such  right  never^ 
theless  exists  by  Implication.  This  by  reason 
of  the  fact  that  the  Constitution  provides  for 
an  election  and  makes  no  provision  for  con- 
testing  the  sani&  In  answer  to  this  we  may 
repeat  that  this  proceeding  is  pursuant  to 
the  proTlsloDs  of  title  2,  part  8,  of  the  Code 
of  Civil  Procedure,  which  is  a  statutory  pro- 
ceeding for  the  summary  determination  of 
the  ri^t  to  an  office,  limited  and  restricted 
to  cases  only  mentioned  therein  and  upon  the 
grounds  spedfled  therdn.  Since  this  case 
does  not  fall  within  those  provisions,  it  can- 
not be  said  that  contestant  has  any  right  by 
implication  to  invoke  the  same. 

The  Judgment  is  reversed. 

We  concur;  OONRBT,  P.  J;  JAMBS,  J. 


BKUNNBIB  V.  TTFLD  INS.  *  TBUST  Oa 
((Sv.  1586.) 

(District  Conrt  of  Appeal,  Secwd  District,  OaU- 
fonda.   Nov.  24,  1914.) 

1.  APFKAL  AKD  BBBOB  (I  1010*)— FxifDINOS— 
CONOLUBIVUfBSS. 

An  appellate  court  will  not  disturb  the 
Ihidinn  below  whera  supported  by  substantial 
evidence. 

[Bd.  Note.—For  other  cases,  see  Appeal  and 

Error.  Cent.  Dig.  H  807»^ro82,  Dec. 


2.  Husband  ajxd  Wife  (|  346*)--Gohvbtaitok 
FBOM  Husband  to  Wife. 

Where  a  bosband  pot  property  into  the 
hands  of  his  wife  in  Missouri  so  as  to  ffire  her 
no  title  thereto,  on  their  removal  to  California 
the  property  remained  his  unless  parted  with 
by  gift 

[Ed.  Note.— For  other  cases,  see  Hnsband  and 
Wife,  Cent:  Di«.  S  876;  Dec  Dig.  |  246.*] 

8.  EVIDIHCB  (I  IKS*)  —  CONVKTANOES  IBOM 

Husband  to  Win— ADiasaiBzuTr  ov  Bvi- 

DBNCB. 

Where  the  allegations  of  a  cr<»s-complaint, 
seeking  the  recovery  of  property  from  a  wife 
and  another,  as  having  been  purchased  with 
money  received  from  the  husband,  did  not  reach 
)mA  farther  tiian  the  year  1904,  bat  the  plain- 
tiff herself  had  testified  to  the  receipt  of  moneys 
as  gifts  prior  to  1004,  it  was  proper  for  the 
trial  court  to  admit  testimony  as  to  conversa- 
tious  between  the  parties  as  to  investments  of 
money  in  St  Louis  property  prior  to  1904;  it 
further  appearing  that  the  St.  Louis  property 
was  in  part  the  result  of  the  inTCStment  of  the 
moneys  received,  according  to  the  wife,  as  gifts. 

[Ed.  Note.— For  other  cases,  see  Bvldence, 
Cent  Dig.  §§  445-458;  Dec.  Dig.  1 166.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  S.  E.  Crow,  Judge. 

AcUcm  by  Louisa  Brunner  against  Herman 
Brunner  for  divorce,  in  whldi  defendant  filed 
a  cr<w8-compIaint  Decree  for  defendant; 
from  which  and  an  order  denying  a  new 
trial,  plaintiff  appeals.  Pending  tbe  appeal, 
defendant  died,  and'  the  Title  Insurance  A 
Trust  Company,  his  qpedal  administrator, 
was  substituted.  Affirmed. 

Barl  Rogers,  W.  H.  Dehm,  and  Wataman, 
Westover  &  Green,  all  of  Los  Angeles,  for 
appellant  H.  A.  Massey  and  Hunsaker  A 
Britt,  all  of  Los  Angeles,  for  respondent. 

GONRET,  P.  J.  In  this  action  the  plain- 
tiff Louisa  Brunner,  one  of  tiie  appdlauts 
herein,  sought  to  obtain  a  decree  of  divorce 
from  the  defendant  Herman  Brunner,  and 
to  compel  him  to  provide  for  the  maintenance 
of  plaintiff  and  the  minor  children  of  the 
marriage.  In  addition  to  his  defense,  Her- 
man Brunner  filed  a  cross-complaint  against 
tbe  plaintiff  and  their  daughter  Theresa 
Brunner  (in  whose  name  the  plaintiff  had 
placed  certain  personal  property).  By  bis 
cross-action  the  plalntUTs  husband  sought  to 
establish  his  ownership  of  real  and  personal 
property  In  California,  described  in  the 
cross-complaint,  which  property  had  been 
purchased  by  the  plaintiff  with  sums  of  mon- 
ey brought  by  her  from  the  state  of  Missouri, 
where  these  parties  formerly  resided.  Her- 
man Brunner  alleged  that  all  of  tfds  money 
was  his  own  separate  property,  although  held 
In  the  name  of  plaintiff.  The  plaintiff,  while 
admitting  that  the  entire  estate  was  original- 
ly in  the  form  of  money  earned  by  the  de- 
fendant or  acquired  as  profits  of  his  busi- 
ness, alleged  that  all  of  this  money  had  been 
received  by  her  In  various  sums  as  gifts  from 
tbe  defendant,  or  was  money  derived  by  her 
from  the  sale  of  property  which  she  bad  pur- 
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chased  with  aniiis  of  money  recelred  by  her 
as  gifts  i^m  the  defendant  Hie  flndlnss 
of  the  court  were  In  fftvor  of  the  defendant 
on  the  issnes  tendered  by  the  complaint,  and 
were  also  In  his  fbvor  with  respect  to  the 
caose  of  action  stated  In  the  crosa-comidalnt 
By  the  decree  as  entered  It  was  adjodged 
that  tile  transfers  made  by  the  plaintiff  to 
Theresa  Bmnner  were  made  without  consid- 
eration and  were  franduloit  as  against  Her- 
man Bnmner  and  were  declared  to  be  can- 
celed and  annnlled ;  that  the  plaintiff  tudds 
all  right,  title,  Interest,  and  possession  ac- 
quired by  her  In  said  proper^  (with  cer- 
tain exceptions  not  necessary  to  dlscusq)  in 
trust  for  Herman  Bronner  as  his  s^iHirate 
property.  The  usual  provision  appropriate 
to  such  cases  was  made  requiring  co&Tey- 
ances  and  assignments  of  the  property  to  the 
crosB-complalnant.  After  entry  of  the  Judg- 
ment and  after  appeal  therefrom  by  the 
plaintiff,  and  while  hw  motion  fbr  a  new 
trial  was  pending  in  tbe  superior  court,  Her- 
man Bmnner  died,  and  the  respondent  was 
appointed  special  administrator  of  his  estate. 
The  motion  for  a  new  trial  having  been  de- 
nied, an  appeal  was  taken  from  the  order 
denying  that  motion. 

Appellant  contends  that  the  evidence  Is 
Insufficient  to  Justify  sundry  specified  find- 
ings of  fact,  and  particularly  urges  that  the 
evidence  is  insufficient  to  Justify  the  finding 
that  the  moneys  received  by  her  from  Her- 
man Bninner  were  not  delivered  to  her  as 
gifts  from  him.  According  to  the  laws  of 
the  state  ot  Missouri,  where  all  of  the  mon- 
ey above  mentioned  was  acquired  by  titie  de- 
fendant, that  money  and  the  proceeds  thereof 
In  any  form,  In  the  absence  <^  any  gift  there- 
of by  the  husband  to  the  wlf^  remained  bis 
separate  property.  It  Is  true  that  "property 
conveyed  to  the  wife,  but  paid  for  by  the 
husband,  is  prima  fade  a  gift  from  him  to 
her"  (Pitkin  v.  Mott,  56  Mo.  App.  401;  Rich- 
ardson T.  Lowry,  67  Mo.  414) ;  and  the  pre- 
sumption is  that  such  conveyance  Is  made  as 
a  provision  for  and  settlement  upon  the  wife 
for  her  own  benefit,  and  not  as  a  resulting 
trust  for  the  husband  (Ilgenfritz  v.  Ilgen- 
fritz,  116  Mo.  435,  22  S.  W.  7B6).  But  this 
presumption  Is  not  concluskre  and  may  be 
overcome  by  evidence  that  the  gift  to  the 
wife  or  separate  provision  for  ber  was  not 
so  made.  Schuster  v.  Schuster,  93  Ma  438, 
6  S.  W.  259.  Bvldenoe  of  declarations  and 
of  acts  of  the  wife  is  competent  to  show  that 
the  intention  of  the  parties  was  that  the 
wife  should  hold  for  the  husband,  and  the 
finding  of  the  Jury  as  to  the  fact  Is  conclu- 
sive. It  was  so  held  In  Seibold  v.  Christ- 
man,  75  Mo.  308,  affirming  7  Mo.  App.  254, 
wherein,  at  page  256,  the  court  said: 

"Tbo^h  upon  the  trial  parol  evidence  was 
introduced  to  prove  the  intention  of  Cliarles 
Seibold  and  hia  wife,  there  la  liere  no  guestioa 
of  an  express  trust  proved  by  parol.  As  the 
evidence  tended  to  show  that  the  lot  was  pur- 
chased with  the  money  of  one  person,  and  the 
togai  ttHe  taken  la  ths  name  of  anotiwr,  there 


BBPOBTBB  (CbL 

WBfl  the  usual  Implication  of  a  resulting  trust. 
Comins  more  closeiy  to  the  facts,  it  appears 
to  be  ue  case  of  a  husband  causing  the  deed  to 
be  taken  in  the  -name  of  hia  wife,  and  thus  the 
usaal  preanmptlon  of  a  resulting  trust  is  re- 
butted, and  a  prima  fade  case  made  out  that 
the  husband  intended  the  cxinveyance  to  be  a 
provision  for  bis  wife.  This  pnma  facie  case 
may,  however,  in  Its  turn,  be  rebutted  by  evi- 
dence, establishing  the  fact  Out  It  was  the  in- 
tention of  the  parties  that  the  wife  ^ould  hold 
for  the  husband :  and  this  fact  the  jury  here 
found.  *  *  *  There  was  ample  evidence  to 
SDstain  the  finding  of  the  jury;  nor  was  there 
any  error  In  the  instructions  riven.  Tix*  pte- 
anmption  of  a  provision  for  toe  wife  was  re- 
butted, and  the  ordinary  implication  of  equity 
prevailed  of  a  trust  resulting  for  the  benefit  of 
the  person  who  paid  the  consideration-money 
for  the  land.  The  evidence  was  competent,  not 
as  creating  a  trust  by  parol,  but  as  showing  the 
intention  of  the  parties  at  the  time.  *  *  * 
Nor  is  it  for  the  plaintiffs  to  object  Co  matters 
which  go  to  the  weiftbt  of  evidence,  after  the 
whole  case  was  submitted  to  a  Jury  without  ob- 
jection on  their  part" 

It  ottea  has  been  dedared  that  the  evi- 
dence (rf  an  implied  of  resulting  trust,  suA 
as  that  claimed  by  the  cross-eomplaluuit  In 
this  case,  *'mtat  be  clear,  Btroi«>  unequivo- 
cal and  80  deflMta  and  positive  as  to  leave 
no  room  for  doubt  in  the  mind  of  the  chan- 
cellor." Curd  V.  Brown.  148  Mo.  82,  49  S.  W. 
990.  Bat  the  determlnatian  of  the  fact  la 
primarily  with  the  Judge  who  tried  the  case. 

"It  is  dear  that  tiiere  can  be  no  executed  gift 
in  the  absence  of  any  intention  to  give  on  the 
part  of  the  donor.  It  is  true  that  the  foots  and 
drcumatances  of  a  transaction  may  be  such  as 
to  practically  compel  the  ccmclusion  that  a  gift 
was  intended,  and  to  render  worthless  any  snb- 
eeguent  statement  to  the  contrary  on  the  part 
of  the  donor.  But  no  such  effect,  we  are  sat- 
isfied, must  necsBsattly  be  given  to  the  mere 
fact  that,  in  the  case  of  the  pnichase  of  real 

groperty  with  community  funds,  the  hnsband 
as  directed  that  the  deed  shall  run  to  the 
wife  as  grantee.  There  is  nothing  in  the  nature 
of  such  a  fact  that  renders  it  oonsistait  only 
with  the  theory  of  gift,  and  other  facts  and 
drcumatances  may  so  tend  to  show  another 
reason  than  the  desire  and  intent  to  make  a 
gift  as  to  furnish  ample  warrant  for  a  concln- 
siim  that  no  gift  was  intended,  and  therefore 
that  there  has  been  no  'esecuted  gift' "  Fan- 
ning V.  Green,  156  Cal.  279,  282,  104  Pac.  308, 
310. 

And  In  an  action  of  this  character,  involT- 
ing  on  one  side  the  claimed  right  to  a  divorce 
and  on  the  other  side  claims  of  property  ri^ts 
by  the  husband,  the  court  is  entitled  to  con- 
sider all  of  the  evidence,  Indndlng  that  npcm 
the  cause  of  action  for  divorce^  In  determin- 
ing the  weight  of  evidence  and  Uie  credibility 
of  tbe  parties  as  witnesses.  Delia  t.  Ddla, 
98  Ark.  640,  136  S.  W.  927. 

[1]  In  this  case  it  is  not  necessary  to  set 
forth  an  abstract  of  ttw  evidence  concerning 
the  disposition  made  from  time  to  time  by 
these  parties  of  money  acquired  by  the  hns- 
band and  held  in  possession  by  the  wife  as 
bank  credits,  or  held  in  tbe  form  of  invest- 
ments made  In  her  name.  ThiB  evidence  Is 
Included  in  several  hundreds  ut  pages  ot 
transcript  containing  the  testimony  ot  sundry 
witnesses.  The  defendant  testlfled-  (contrary 
to  plalntUTs  teattmony)  that  be  did  not  main 
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a  gift  ot  the  money  to  plaintiff,  and  did  not 
Intmd  any  snch  gift,  and  that  he  never  stated 
that  be  was  making  or  bad  made  any  sncb 
gift  The  clrcomBtancea  relating  to  the  rarl- 
oaa  transactions  were  extensively  developed 
by  testimony  of  witnesses  and  by  documen- 
tary evidence.  That  there  is  a  snbstantlal 
conflict  in  the  evidence  cannot  sacceMfuIly 
be  denied.  That  there  is  much  evidence  In- 
consistent with  the  theory  of  a  gift  of  these 
funds  or  their  proceeds  by  the  husband  to  the 
wife  is  also  clear  from  the  record.  We  are 
of  opinion  that  the  facts  found  by  the  trial 
conrt  after  hearing  this  conflicting  evidence 
should  be  accepted  by  us  as  the  facts  in  the 
case,  and  that  we  would  not  be  Justified  in 
disturbing  these  flndings-  An  appellate  court 
"will  not  disturb  the  finding  of  the  trial  wurt 
where  there  Is  substantial  evidence  warrant- 
ing a  clear  and  satisfactory  conviction  to 
that  effect"  lltle  Insurance  &  Trust  Co.  v. 
Ingersoll,  158  CaL  474,  4S4,  111  Fac.  860.  864. 

[2]  It  being  thus  established  that  the  cross- 
complainant  was  the  equitable  owner  of  the 
money  and  property  In  question  In  the  state 
of  Missouri  at  the  time  that  it  was  transfer- 
red to  the  state  of  California,  it  retained  that 
character  as  his  separate  property  in  Cali- 
fornia ;  it  being  further  shown  that  In  con- 
nection with  the  investments  In  California 
there  was  no  gift  made  to  the  plaintiff  of  the 
property  purchased  here.  Estate  of  Bur- 
rows, 136  Cal.  113,  68  Fac.  48a 

[S]  Appellant  claims  that  the  court  erred  in 
oTemillDg  her  objections  to  certain  testimony 
of  the  witness  Hermlna  White  concerning 
conversatiCHis  of  date  prior  to  1904  between 
plaintiff  and  defendant  (who  were  her  mother 
and  father)  about  the  investment  of  money 
in  property  at  St  Louis.  The  objection  was 
based  upon  the  fact  that  the  allegations  of 
the  cross^mplaint  limited  to  the  years  1904, 
1905,  and  1906  the  claim  of  croa»<fMnpUilnant 
that  he  had  Intrusted  these  moneys  to  the 
plaintiff.  But  it  appears  that  the  plaintiff 
bad  previously  testified  to  the  receipt  of  mon- 
^8  as  gifts  from  the  defendant  during  years 
prior  to  1901»  and  that  the  property  here  In 
qnaBttoD  waa  Id  part  the  result  of  investments 
of  that  money.  On  that  state  of  the  record 
the  testimony  objected  to  was  correctiy  ad- 
mitted. 

Aammlng  that  tbe  conrt  erred  in  permit- 
ting U  D.  WUte  to  tesOty  to  certain  state* 
ments  made  by  Mr.  Bronner  to  Mrs.  White 
out  of  the  presence  of  Mrs.  Bmnner,  and  far- 
ther erred  In  pemltUng  d^endant's  counsel 
to  ask  leading  questions  of  the  witness  Sheit- 
leln,  we  think  that  the  errars  so  committed 
are  of  minor  importaooe  In  relation  to  the 
entire  case  and  do  not  ^redably  affect  the 
merits. 

Oonnsd  for  appellants  present  In  brief 
an  arsnment  based  npon  a  aoppossd  appeal 
from  an  order  made  by  the  superior  court 
vacating  and  setting  adds  an  earlier  order 


of  that  court  requiring  the  payment  of  all* 
mony  pendente  lite.  The  transcript  falls  to 
show  any  appeal  taken  from  that  order,  and 
it  Is  not  Involved  in  the  appeal  from  tiie  Judg- 
ment For  that  reason  no  ruling  Is  made 
upon  the  question  presented. 

The  Judgment  and  order  tUf^jing  motion 
for  a  new  trial  are  affirmed. 

We  concur:  JAMSIS,  J.;  SHAW,  J. 


TATLOB  T.  STOOKWELL  et  sL  (No.  7740 
(Supreme  C!ourt  of  Wyoming.    Jan.  18,  1915.) 

1.  Fabtibs  a  88*)— MiaroiNDEB— IssuKB— Ev- 

IDBNCI. 

Where,  In  an  action  by  S.  and  W.  for  mon- 
ey found  by  them  and  pau  over  to  defendant 
claiming  ownenhU>,  under  threats  of  crim^u 
prosecution,  there  was  erldenee  tht  S.  and 
while  repairing  defendantfa  cellar,  discorerea 
the  money,  that  a  part  thereof  was  deposited  in 
a  bank  to  the  credit  of  S.,  and  a  part  to  the 
credit  of  W.,  who  already  bad  a  deposit,  and  a 
part  waa  given  to  W.'a  wife,  and  that  when  de^ 
tendant,  by  threats  obtained  a  check  from  S. 
for  the  amount  of  the  deposit  W.  was  not  pre** 
ent,  and  that  when  defendant  obtained  a  check 
from  W.,  inclnding  the  original  deposit  S.  was 
not  preeent  and  uat  there  was  no  joint  owner- 
ship, either  general  or  special,  in  S.  or  W.,  in 
any  of  the  money,  the  issue  of  misjoinder  of  par* 
ties  plaintiff  and  causes  of  action,  relied  on  by 
defendant  in  a  demurrer  to  the  petition  and 
answer,  was  presented,  and  whether  S.  and  W. 
bad  proved  a  Joint  ownenUp  In  any  cause  of 
action,  to  entitle  than  to  recover,  was  for  the 
Jury. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Vtg.  H  146-147;  Dec  rngTl  88.*] 

2.  Actios  (t  60*>-*AfiS'oiNDaB  or  Gausss  or 

AonOH—BKOVaBT. 

A  Joint  recovery,  when  properly  challenged, 
cannot  be  sustained  by  proof  of  separate,  sev- 
eral, and  independent  causes  of  action  in  favor 
of  separate  plaintiffB. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  U  611-547;  De&  Dig.  f  60.*] 
8.  Tbzal  d  2cb*)— iNBrKUonons  — MwoiN- 

DEB. 

A  defendant  ^^o  avalla  himself  of  mis- 

{oinder  of  parties  plaintiff  and  causes  of  action 
o  the  manner  prescribed  by  statute,  and  who 
introduces  evidence  in  support  of  the  defense 
that  plaintiffs  are  not  Jointly  interested,  is  en- 
titied  to  an  instraction  submitting  the  defense, 
and  refusal  of  a  ehane  submitting  the  defense 
deprives  htm  of  a  right  to  defend  on  statutory 
grounds,  and  is  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  477-479 ;  Dec.  Dig.  I  203.*] 

4.  Trial  {$  296*)— iRsraucnons— RarcBAi.  or 

iNBTBUCnONS  OlVEN. 

Where,  in  an  action  by  S.  and  W.  for  mon- 
ey found  by  them  and  paid  over  to  defendant 
under  threats  of  criminal  prosecution,  there  was 
evidence  of  a  division  of  the  money  between  S. 
and  W.,  though  no  final  settlement  between 
tiiem  as  to  their  interests  therein,  the  error  In 
refusing  to  charae  that  there  could  be  no  re- 
covery, unless  S.  and  jointly  owned  the 
property,  waa  not  cured  by  an  instruction  that 
to  authorise  a  recovery  the  jury  most  find  that 
they  were  ia  the  joint  pcwseasion  of  the  money^ 
and  that  no  final  settlement  thereof  had  been 
had  between  them,  and  that  they  had  each  an 
interest  in  the  subject  of  the  action  end  in  ob- 
taining the  relief  demanded,  which  interest  had 
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never  been  divided  and  apportioned,  but  was  a 
joint  interest. 

[Ed.  Note.— For  otber  cases,  ae«  TriaL  Cent 
^.^^H  705-71S.  716,  Tlfl,  718;  TtwoTDig.  S 

S.  Etidbncb  (I  817*)— Heabsat  Evidence. 

It  is  error  to  permit  witnesses  to  testify 
over  objections  to  statements  made,  not  in  tbe 
presence  of  theiparty  objecting. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  li  1174r-1192;  Dee.  Dig.  {  317.*] 

Error  to  District  Court,  Lflramie  Oounty; 
Wmiam  a  Hentzer,  Judge. 

Action  by  Beaben  Stockwdl  and  another 
against  William  Taylor.  There  was  a  judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
ror. Reversed  and  remanded. 

Cbarles  U  Blgdtm,  Herbert  Y.  Lacer,  and 
John  W.  lAcey,  all  <tf  Cheyome,  fmr  iflaintiff 
in  error.  Wilfrid  C  O'Leary,  of  Cheyenne, 
and  B.  F.  Griffith,  of  Boise,  Idaho,  for  de- 
fendants in  error. 

SCOTT,  J.  The  plaintiff  In  error,  who  was 
defendant  t)elow,  brings  error  to  reverse  a 
judgment  obtained  by  defendants  In  error, 
as  plaintiffs,  against  him  In  the  court  below 
for  the  sum  of  $4,857.06,  together  with  their 
costs,  amounting  to  the  sum  of  $77.20.  The 
case  was  tried  to  a  jury  on  an  amended 
petition,  answer  thereto,  and  reply.  The 
Jury  found  and  returned  a  verdict  in  favor  of 
plaintiffs  Jointly,  and  the  Judgment  was  ren- 
dered on  tbe  verdict  as  found  by  the  jury, 
less  fl45.^,  which  was  remitted  by  the  plaln- 

tlfflB. 

It  Is  alleged  in  the  amended  petition:  That 
<m  July  13,  1909,  the  plaintiffs,  "while  law- 
fully engaged  In  doing  repair  work  In  the 
cellar  of  and  for  the  defendant  at  the  town 
of  Bock  Creek,  state  of  Wyoming,  did  find 
and  discover  burled  In  the  ground  In  an  old 
receptacle  a  large  amount  of  coin,  to  wit,  an 
amount  In  value  and  sum  of  $4,177.50.  That 
said  receptacle  was  one  glass  Jar;  that  the 
physical  omditlon  of  said  I'eceptacie  showed 
conclusively  that  It  had  been  burled  for  many 
years,  and  that  Its  contents  had  been  undis- 
turbed for  many  years ;  that  tbe  plaintiffs 
were  the  finders  and  discoverers  of  said  bur- 
led treasure,  and  are  now  and  ever  since" 
their  said  discovery  "have  been  at  all  times 
the  lawful  owners  thereof,  and  lawfully  en- 
titled thereto,  by  reason  of  said  flndlng  and 
discovery ;  that  the  owner,  loser,  and  deposi- 
tor of  said  gold  coin  Is  and  has  been  at  both 
prior  and  subsequent  to  said  flndlng  and  dis- 
covery unknown,  and  that  said  treasure  did 
not  on  July  13,  1909,  or  at  any  other  time, 
belong  to  the  defendant,  nor  any  part  or  par- 
cel thereof."  That  plaintiffs  took  possession 
of  the  gold  coin  at  the  time  of  Its  discovery, 
and  removed  the  same  from  the  cellar,  and 
thereafter,  and  on  July  19,  1909,  a  portion  of 
said  coin  was  deposited  as  follows:  $2,235 
thereof  was  deposited  in  the  First  National 
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Bank  of  Laramjc,  Wyo.,  to  Uie  credit  of  J.  W. 
Whiter  one  of  the  plalntifSB,  and  IMOO  there- 
of was  deposited  in  the  same  bank  by  J.  W- 
Whlte  to  the  credit  of  Bmboi  Stoc^w^  one 
of  the  plaintiffs,  and  932J!0  thereof  mu  given 
Into  the  cnstoc^  and  possession  of  Alnm 
White,  Wife  of  the  plaintiff  3.  W.  White.  It 
is  further  alleged:  That  *^ereafter,  and  on 
or  about  July  20,  1909,  the  defendant,  having 
been  informed  of  said  discovery  and  finding, 
did  falsely  and  franduloitly  <daim  and  repre- 
sent to  said  plaintiffs,  and  each  of  them,  and 
to  the  said  Alma  WhUe,  by  plaintiffs  jointly, 
that  defraidant  was  the  true  owner  of  said 
gold  coins,  and  that  the  said  gold  coins  dis- 
covered as  aforesaid  had  been  buried,  hidden, 
and  secreted  In  said  cellar,  the  place  of  said 
flndlng  and  discovery,  by  thersald  defendant, 
then  and  there  well  knowing  said  representa- 
tions to  be  false  and  untrue.  That  said  de- 
fendant did  then  and  there  charge  the  plain- 
tiffs and  the  said  Alma  White  falsely  with 
the  crime  of  grand  larceny,  and  threaten  to 
Immediately  cause  the  arrest  of  each  and  all 
of  them,  and  to  have  them  and  each  of  them 
sent  to  the  state  penitentiary  on  said  false 
criminal  charge."  It  Is  further  alleged:  That 
by  means  of  said  threats  and  unlawful  charg- 
es they  were  pdt  In  great  fear  and  duress, 
and  acting  thereunder  they  "did  on  July  20, 
1909,  deliver  over  to  said  defendant  property 
to  the  value  of  $3,732.71,  being  described  and 
of  the  value  as  follows,  to  wit:  By  J.  W, 
White,  cash  in  amount  and  value  $2,235. 
By  Reuben  -Stockwell,  cash  in  the  amoant 
and  value  of  $1,800.  By  Alma  Whlt^  wife 
of  plaintiff  J.  W.  White,  cash  In  the  amoant 
and  value  of  $32.50.  By  J.  W.  White,  one 
saddle,  value  $46.50 ;  one  rifle,  value  of  $16 ; 
one  pair  of  shapps,  value  $19;  one  bridle, 
value  $14.65;  one  saddle  rope,  value  $1.05. 
By  J.  W.  White,  one  order  on  defendant  for 
the  balance  due  defendant  to  White  for  labor, 
amounting  to  the  snm  and  of  the  value  of 
$68.01.  *  *  *  That  said  defendant  has 
wrongfully  and  unlawfully  retained  posses- 
sion, use,  and  control  of  said  above-described 
property,  being  of  the  total  value  of  $3,732.71, 
and  has  at  all  times  failed,  refused,  and  neg- 
lected to  deliver  the  said  proi>erty,  or  its  val- 
ue, or  any  part  thereof,  to  the  said  plaintiffs, 
or  either  of  them,  althou^  repeatedly  re- 
quested so  to  do.  That  by  reason  of  the 
premises,  and  the  said  wrongful  and  unlaw- 
ful conversion  of  said  above-described  prop- 
erty by  the  defendant,  the  plalntlflJs  have  sus- 
tained damages  In  the  snm  of  $3,732.71,  to- 
gether with  interest  on  said  sum  from  July 
20,  IWQ,  at  the  rate  of  8  per  cent  per  aww^iwt 
Wherefore  plaintiff^  demand  Judgment  tar 
damages  against  the  defendant  for  tbe  wroi«- 
ful  conversion  of  said  property  above-de- 
scribed. In  the  nun  of  $8,782.71,*'  with  inter- 
est thereon  at  8  per  cent,  pw  annum  tram 
July  20,  1909,  and  costs. 
'The  defendant  demurred  to  the  amended 
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petition  mKm  ttia  followtng,  unong  other, 
Sronnds,  via.: 

"(1)  There  is  a  mlajolnder  of  parties  plain- 
tiff, in  tbat  the  plaintlSB,  Heuben  Stocfctfell 
and  Jess  W.  White,  are  improperlr  joined  aa 
parties  plaintifl,  as  each  of  said  plaintiflB  baa 
a  separate  action  against  the  said  defendant,  and 
not  a  joint  action  against  defendant.  There 
ia  a  defect  of  parties  plaintiff,  in  that,  if  said 
plaintiffs  can  be  joined,  Alma  White,  is  not 
joined  with  the  otber  plaintiffs,  and  is  a  nec«- 
sarr  and  proper  party  to  this  action,  if  said 
plaintiffs  are  proper  parties  thereto.  (8)  The 
claims  of  said  plaintiffs  and  of  each  of  them 
against  the  said  defendant  are  several  claims, 
and  cannot  be  sued  upon  jointly,  but  must  be 
sued  for  and  upon  separately.  (4)  The  claim  of 
Bald  Alma  White  must  be  sued  upon  separately, 
and  not  with  the  said  plaintiffs.  <6)  That  sep- 
arate causes  of  action  and  several  causes  of 
action  are  Improperly  joined  in  one  count  and  In 
one  cause  of  action,  to  wit,  the  claim  and  de- 
mand of  J.  W.  White,  one  of  said  platntiSs  for 
$2,2^,  and  interest  thereon  from  July  20,  A. 
D.  1909,  the  claim  of  Reuben  Stodtwell,  one 
of  said  plaintlffii,  for  $1,300  and  interest  from 
safd  date  last  aforesaid,  the  claim  of  Alma 
White,  who  ia  not  joined  as  one  of  said  plain- 
tiffs,  for  $32.60  and  interest  from  the  date  last 
aforesaid,  and  the  further  claim  of  said  J.  W. 
Wblte,  one  of  said  plaintiffs,  for  the  further 
sam  of  1169.21,  to  wit,  the  matters  mentioned  in 
paragraph  8  of  said  amended  petition,  and  in- 
terest thereon  from  the  date  last  aforesaid,  and 
which  were  not  severally  or  collectively  included 
in  the  original  petition  of  said  plaintiffs  in  this 
action  filed.  *  *  *  (9)  That  the  petitioB  does 
not  atate  facta  snAcient  to  constitute  a  cause 
of  acdcm." 

^6  court  overruled  this  denramr,  to 
which  an  exception  was  reserved.  The  de> 
fendant  then  filed  hla  answer  and  cross- pe- 
tition to  the  amended  petttion.  In  which  he 
alleged  that  he  bailt,  occupied,  and  had  ex- 
cliudTe  possession  and  control  of  the  cellar 
erer  since  he  built  It  la  1890;  that  he  built 
It  for  and  used  It  cMitinuously  thereafter 
In  couDection  with  his  store  building.  In 
wlildi  be  Uved  and  c<ukducted  a  general  mer- 
ctiandlslnK  bnstness;  that  the  money  found 
by  plaintura  was  owned  by  him;  that  It 
aroae  from  his  business,  and  was  from  time 
to  time  deposited  In  the  jar  where  It  was 
found  hy  plaintiffs,  who  kept  tb^  discovery 
secret,  imd  who  removed  It  secretly  from  his 
premlsMt  and  control ;  that  they  were  in  his 
taasi'Of  when  th^  Connd  it  as  set  forth  In 
the  petition;  and  that  they  secretly  appro- 
priated It  to  tti^  own  use;  and  lie  denied 
tlut  lie  wmted  it  ftom  their  possession  by 
threats,  duress,  or  fraud.  The  third  iiara- 
graph  of  the  first  and  separate  answer  Is  as 
follows: 

'*Said  defendant  admits  that  on  or  about  the 
13th  day  of  July,  1009,  said  pUlnUffs  did  take 
possession  of  and  remove  said  gold  coin,  found 
by  them,  as  aforesaid  from  taid  cellar;  and 
be  admits  that  on  or  abont  July  19, 1909,  a  por- 
tion of  said  gold  coin  was  deposited  in  the  First 
National  Bank  of  Laramie,  Wyo.,  to  the  credit 
of  J.  W.  White,  by  3.  W.  White,  one  of  the 
plainHffi  herein,  but  defendant  alleires  that  aald 
■am  so  deposited  was  the  sum  of  $2^200  and  not 
$2,236,  as  stated  in  paragraph  S  of  said  amend- 
ed petition;  and  said  defendant  admits  that 
$1,300  of  said  gold  coin  was  deposited  In  the 
First  National  Bank  of  Laramie,  Wyo..  to  the 
credit  of  Reuben  Stodcwell.  one  of  the  piaintlfh 


herein:  and  defendant  alleges  that  at  the  time 
of  said  deposit  of  $2,200  said  plaintiff  White 
had  In  said  bank  the  sum  of  $35  to  his  credit 
which  was  not  any  of  the  proceeds  of  said  gold 
coin  of  defendant;  and  said  defendant  furUer 
alleges  and  admits  that  $32.50  thereof  was  giv- 
en into  the  custody  and  possession  of  said  Alma 
White,  whose  true  name  defendant  alleges  Is 
Elma  White,  but  defendant  all^ea  that  the 
same  was  given  to  her  absolutely  by  plaintiffs, 
or  one  of  them ;  and  defendant  further  alleges 
that  said  gold  coin  was  unlawfully,  secretly, 
fraudulently,  and  feloniously  divided  and  appor- 
tioned between  and  among  said  persona  by  plain- 
tiffs, and  by  said  plaintiff  White,  and  that  said 
plaintiffs  ought  not  further  to  prosecute  this 
action,  because  said  claim  of  said  White  against 
this  defendant  unlawfully  and  wrongfully  made 
in  sold  petition  as  ammdied  ia  his  separate  claim 
against  defendant  for  $2,235,  with  interest  there- 
on from  said  20th  day  of  July,  A.  D.  1009,  and 
not  the  joint  claim  of  said  plaintiffs.  White  and 
Stockwell;  and  tbat  said  pretended  claim  of 
said  Stockwell  of  $1,300,  and  interest  thereon 
from  said  date  last  aforesaid  is  the  separate 
claim  of  said  Stockwell  against  said  defendant, 
and  not  the  joint  claim  of  said  plaintiffs ;  and 
that  the  said  pretended  claim  of  said  Alma 
White  against  this  defendant  for  $32.60,  and 
interest  thereon  from  said  date  last  aforesaid  is 
not  the  joint  claim  of  said  plaintiffs,  but  is  the 
separate  claim  of  said  Alma  White;  and  that 
said  pretended  claim  of  said  plaintiff  White  for 
one  saddle,  one  riSe,  one  pair  shapps,  one  bridle, 
one  saddle  rope,  and  for  the  balance  claimed 
and  pretended  to  be  due  to  said  plaintiff  White 
for  labor  in  the  sum  of  $68.01,  is  the  separate 
and  personal  claim  of  said  White  against  tiiis 
defendant,  and  not  the  joint  claim  of  said  plain- 
tiff e." 

It  is  furthw  alleged,  for  a  second,  fur- 
ther, and  separate  defense  and  cross-peti- 
tion, that  the  defendants  squandered  and  dis- 
posed of  $445  of  said  coins,  and  that,  aside 
from  the  other  property  turned  over  to  de- 
fendant in  settlement,  defendant  accepted 
the  note  of  J.  W.  White,  dated  July  20,  1909, 
imyable  one  year  after  date,  for  the  sum  of 
$263.80,  together  with  Interest  at  the  rate 
of  10  i»er  cept.  per  annum  after  date  until 
paid,  and  all  costs,  expenses,  and  attorney's 
fees  In  case  of  suit;  that  said  note  Is  due 
and  nnpald;  and  that  in  said  settlement 
there  was  yet  due  the  further  sum  of  $15.99, 
and  that  said  promissory  note  and  tMtlance 
has  not  been  paid,  and  for  which  Judgment 
Is  prayed.  The  plaintiffs  filed  their  reply 
to  the  answer  and  cross-petition,  denying 
each  and  every  allegation  of  new  matter  or 
thing  contained  therein.  During  the  trial 
the  attempt  to  recover  $82.60  alleged  to  have 
been  obtained  by  tiireats  and  duress  from 
Alma  White  was  abandoned. 

It  thus  appears  from  the  pleadings  that 
the  gold  coins  were  uncovered  by  plaintiffs 
on  July  13,  1909,  while  they  were  in  the  em- 
ploy and  engaged  in  repairing  defendant's 
cellar,  and  np^n  his  premises,  and  while  the 
cellar  was  In  the  exclusive  possession  and  oc- 
cupancy of  defendant;  that  plaintiffs  kept 
their  finding  secret  and  ttiereafter  removed 
the  money,  each  taking  some  of  the  coin  and 
severally  spending  separate  amonnts,  which 
aggregated  $446,  and  deposltlug  $1,800  to  the 
credit  of  Stodcwell,  $32^  was  given  to  the 
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wife  of  J.  W.  White,  and  12,300,  the  remain- 
der of  the  coin,  was  deposited  In  the  bank 
to  the  credit  of  White,  ^le  erldraoe  shows 
that  the  cellar  In  which  the  money  was 
found  was  bnUt  by  defendant  In  1890 
by  the  enlargement  of  a  small  cellar  8  or  9 
feet  square  into  a  cellar  29  feet  6  Inches  long 
by  11  feet  9  Inches  wide  and  7  feet  In  depth ; 
the  length  of  the  cellar  running  from  the 
store  outwards,  and  the  width  running  along 
the  end  of  and  adjoining  the  store.  It  was 
constructed  by  ez<;aTating  into  the  gi;ound  a 
few  feet  and  putting  np  a  ridge  pole  and 
coverings,  and  covering  them  all  over  with 
earth  a  few  feet  In  thickness.  For  a  year  or 
two  after  Its  construction  there  was  an  out- 
side opening  to  the  cellar,  but  that  was,  In 
a  very  short  time  after  its  construction,  en- 
tirely eloBed  up,  and  thereafter  the  only  ac- 
cess to  the  cellar  was  through  the  building 
occupied  as  a  store,  and  also  by  Taylor  and 
his  family  as  a  dwelling,  the  entrance  going 
from  the  store  through  a  room  occupied  as 
a  sleeping  room.  At  the  time  of  uncovering 
the  Jar  of  coins,  the  plaintiffs  were  cleaning 
out  the  debris  and  earth  in  the  bottom  of  the 
cellar  as  the  result  of  a  water  spout  which 
occurred  a  day  or  two  before,  and  which  had 
caved  and  washed  In  the  walls  of  the  cellar, 
and  in  replacing  a  voat  which  in  part  sup- 
ported the  ridgepole  of  the  cellar.  The  evi- 
dence on  the  part  of  defendant  tended  to 
show — indeed,  Mr.  and  Mrs.  Taylor  both  tes- 
tified to  the  fact — that  owing  to  his  place  of 
business  being  49  miles  from  the  nearest 
town,  and  they  thought  they  were  without 
protection,  he  deposited  the  coins  in  the 
Jar  and  then  secreted  it  in  the  bottom  of  the 
cellar  at  the  place  where  plalntifTs  uncov- 
ered It ;  that  the  coins  belonged  to  Mr.  Tay- 
lor, and  were  put  in  the  Jar  and  secreted  in 
the  bottom  of  the  cellar  in  1896,  with  six  or 
seven  inches  of  dirt  over  it,  laying  the  Jar 
on  Its  side,  and  in  which  place  and  c<xidltion 
the  evidence  tended  to  show  that  the  plain- 
tiffs found  it. 

[1]  It  will  be  observed  that  the  question  of 
misjoinder  of  plaintiffs  and  causes  of  action 
was  raised  both  by  demurrer  and  answer, 
and  for  that  reasrai  the  question  of  misjoin- 
der was  not  waived,  whether  upon  the  face  of 
the  petltioa  it  was  demurrable  for  misjoinder 
or  not  The  question  is  preserved  in  the 
case  and  runs  through  the  record.  Gilland  v. 
I'nion  Pacific  Ry.  Co.,  6  Wyo.  185,  43  Pac. 
608 ;  Mau  V.  Stoner  et  al.,  15  Wyo.  109,  S7 
Pac.  434,  89  Pac.  466 ;  Bank  v.  Walker  et  al., 
7  Kan.  App.  748,  53  Pac.  379.  It  arises  upon 
the  court's  refusal  of  defendant's  request  to 
give  the  following  inatructlons  to  the  Jury, 
to  wit; 

iDBtructioD  No.  22:  "The  jury  cannot  find  for 
the  plaintiffs  for  the  amount  of  the  check  of  $2,- 
235  given  by  plaintiff  J.  W.  White,  to  the  de- 
fendant, on  the  20th  day  of  July.  A.  D.  1909, 
if  you  find  that  the  said  check  was  drawn  on 
the  personal  funds  of  said  J.  W.  White  and  was 
his  personal  property,  and  not  the  property  of 
■aid  White  and  Stockwell  Jointly." 


iDBtmction  No.  23:  "If  the  jnry  find  from  the 
evidence  that  the  check  for  S2,236  drawn  on 
July  20, 1909,  by  the  plaintiff  White,  in  favor  of 
the  defendant  Taylor,  was  drawn  by  the  said 
White  against  his  own  personal  account,  and 
that  the  money  represented  by  it  was  his  own 
personal  property,  and  not  the  joint  property  of 
the  said  White  and  Stockwell  then  you  will 
find  for  the  defendant." 

Instruction  No.  24:  "The  jury  cannot  find  for 
the  plaintiffs  in  the  sum  of  $1,300,  the  amount 
of  the  check  given  by  Reuben  Stockwell.  one  ot 
the  plaintiffs,  if  they  find  that  said  check  repre- 
sented and  was  drawn  on  the  personal  funds 
in  the  hank  belonging  to  said  Keuben  Stockwell, 
and  that  the  said  plamtiff  White  had  no  interest 
therem." 

Instruction  No.  26:  "The  jury  cannot  find  for 
the  plaintiffs  for  the  amount  of  the  order  of 
$68.01  on  defendant,  signed  by  J.  W.  White,  if 
they  find  that  the  said  order  was  drawn  on  the 
moneys  due  to  said  White  personally,  and  not 
to  said  plaintiffs  Stockwell  and  White  jointly, 
and  if  the  defendant  Sto^weU  had  no  uit«rest 
therein." 

There  was  evidence  tending  to  support  the 
allegations  of  the  answer  with  reference  to 
the  separate  and  Individual  Interests,  If  any, 
of  plaintiffs,  and  that  the  claims  to  the  mon- 
ey deposited  In  the  bank  and  other  items  for 
which  recovery  Is  sought  were  separate  and 
Individual,  and  not  J<^nt  It  was  a  qnestlMi 
upon  the  evidence  as  to  whether  Stockwell 
retained  any  interest  In  the  $2,200  kept  by 
White,  but  we  think  It  clearly  appears  from 
the  evidence  that  the  $1,300  deposited  to  the 
bank  to  Stockwell's  credit  was  turned  over 
to  him  absolutely  and  became  his  pri^>erty 
as  between  the  plaintiffs.  I^e  evidence  fur- 
ther shows  that  there  was  no  joint  owner- 
ship, either  general  or  special.  In  any  of  the 
articles  or  personal  property  which  de- 
fendant obtained  from  either  of  the  plain- 
tiffs. The  evtdoice  Is  undisputed  that  White 
was  not  present  when  the  defendant  U  said 
to  have  threatened  Stockwell  with  criminal 
prosecution  and  the  latter  tamed  over  his 
check ;  hut,  on  the  contrary,  Stockwell  came 
to  Laramie  from  Bock  Creek  on  July  20, 
1909,  With  defendant,  went  to  the  bank,  and 
gave  his  (fheck  to  the  defoidant  tor  the  $1^ 
300,  that  being  the  amoont  wtdcii  White  had 
deposited  in  the  bank  to  his  (StockweU's) 
credit  This  transaction  occurred  before  any- 
thing had  been  said  to  White  about  finding 
the  coins.  Snbaeqnently,  and  on  the  aame 
day,  White,  having  In  the  meanthne  bem 
found,  after  an  Interview  with  defmdant 
separate  and  apart  from  Stockwell,  gave  his 
check  to  Taylor  for  $2,235. 

It  Is  not  dlspnted  In  the  evidence  that 
White's  check  Included  $35  which  he  had  on 
deposit  in  the  hank  to  his  credit  prior  to  and 
at  the  time  of  the  d^mslt  of  the  coin,  and  to 
that  extent,  at  least  Stodnrell  had  no  In- 
terest In  the  funds  represented  by  the  Kibeck, 
Had  proffered  Instruction  nnmhwed  22  been 
given.  It  would  have  snhmUted  to  the  Jnry 
the  question  whether  the  check  was  drawn 
upon  the  personal  funds  of  White,  or  the 
Joint  funds  of  White  and  Stockwdl.  It  was 
the  theory  of  the  defendant  that  as  between 
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"White  and  Stockwell  there  was  no  Joint  In- 
terest in  the  funds  represented  t>7  White's 
dieck,  and  we  think  that  was  an  issue  ot  fact 
which  should  have  been  sabmltted  to  the 
Jury.  What  is  here  said  applies  with  equal 
force  to  proffered  instructions  numbered  23 
and  2S,  for,  if  given,  the  court  would  have 
submitted  to  the  Jury  the  question  whether 
the  money  represented  by  White's  check  was 
his  own  personal  property  or  the  Joint  prop- 
erty of  White  and  Stockwell.  When  It  is 
remembered  that  nptm  the  Issues  the  right  to 
recover  depended  upon  proof  of  a  Joint  and 
not  a  personal  or  several  and  indqtendent 
canse  of  action,  tbe  error  in  refosbiv  those  in- 
structions Is  apparent  The  issue  was  square- 
ly presented,  and  the  question  waa  one  of 
fact,  and  for  the  Jury  to  find  from  the  evl- 
dmce  whether  plalntUDs  had  proven  a  Joint 
ownership  In  any  cause  of  action.  The  same 
principle  a]M>Ues  to  proffered  instruction  num- 
bered 24  with  reference  to  the  funds  repre- 
sented by  Stockwell's  cheek  for  91«S00,  and 
to  White's  order  for  168.01  cm  bis  employer 
for  a  balance  due  him  for  wages.  If  the 
fnnda  r^resmted  by  Stockwell's  check  were 
his  Individual  property,  then  White  bad  no 
r^t  to  any  verdict.  Joint  or  otherwise,  for 
their  alleged  eonveralon,  nor  bad  Stockwell 
any  intweet  in  the  Indebtedness  represented 
by  White's  order  for  168.01. 

[2,  S]  The  rule  ia  well  settled  that  a  Joint 
recovery,  when  properly  challenged,  cannot 
be  sustained  by  proof  of  separate,  several, 
and  Ind^ndent  causes  of  action  In  favor  ot 
separate  plaintiffs.  It  was  so  at  the  common 
law,  where  the  question  of  misjoinder  could 
be  raised  by  a  general  demurrer,  when  the 
defect  was  apparent  on  the  face  of  the  peti- 
tion, or  where  the  proof  failed  to  prove  the 
cause  of  action  as  alleged.  Our  statutory 
provision  supplants  the  common  law.  In  that 
It  requires  a  party  who  seeks  to  avail  him- 
self of  such  defect  to  make  timely  objection 
In  the  manner  prescribed  by  statute.  Upon 
the  record  here  the  defendant  placed  him- 
self squarely  within  the  provision  of  the  stat- 
ute, and  was  entitled  to  have  the  proffered 
instructions  given  upon  the  defense  as  plead- 
ed and  the  evidence  In  support  of  such  de- 
fense. The  refusal  to  give  the  instructions 
as  requested  was  error,  for  It  in  effect  de- 
prived defendant  of  the  right  to  defend  on 
statutory  grounds,  and  we  are  of  the  opin- 
ion that  the  error  of  the  court  In  its  refusal 
to  give  each  of  the  proffered  Instructions 
above  set  out  was  prejudicial,  and  that  the 
Judgment  should  be  reversed,  unless  such  er- 
ror was  covered  and  cured  by  the  instruc- 
tions which  were  given. 

[4]  Instruction  No.  9,  which  was  given  over 
defendant's  objection,  Is  as  fbllows,  viz.: 

"The  court  iiiBtructs  the  jury  that,  to  entitle 
the  plaintiffs  to  recover,  the  jury  must  Sod  from 
the  preponderance  of  the  evidence:  (1)  That  the 
defoidant  wo  not  the  true  owner  of  the  said, 


gold  coin  found  by  tiie  plaintltEi.  (2)  That  the 
plaintiffs,  at  the  time  of  the  alleged  conversion, 
were  in  the  joint  possessioo  of  said  gold  coins 
■0  found  in  the  cellar  of  the  defendant;  that 
no  final  settlement  and  division  of  said  gold 
coins  had  been  had  or  made  by  and  between 
plaintiffs,  but  that,  althongh  the  actual  posses- 
sion at  the  time  of  the  alleged  conversion  was 
unequal,  said  gold  coins  had  not  been  finally 
divided  and  the  final  settlement  reached  between 
plalntifb,  but  were  jointly  owned  hy  plainti^s. 
(3)  That  the  plaintiffs  have  each  an  interest  in 
the  subject  of  this  action  and  in  obtaining  the 
relief  demanded,  which  interest  has  never  been 
divided  or  apportioned,  bat  is  a  joint  interest 
of  the  plaintiffs.  (4)  That  the  plaintiffs  were 
required  and  did  pay  to  defendant  money,  and 
did  deliver  personal  property  to  the  defendant, 
for  joint  protection  and  benefit  of  both,  through 
and  because  of  threats,  if  any,  made  by  the  de- 
fendant By  this  Instruction  the  court  Informs 
you  that,  if  you  find  for  the  defendant  on  any  or 
either  of  the  counts  specifically  mentioned  in 
this  instruction,  it  is  your  duty  to  find  for  the 
defendant  and  to  find  as  directed  in  instruction 
No.  13,"  which  refers  to  the  measnre  of  dam- 
ages ;  "bnt  if  you  find  from  the  evidence  for  the 
plaintiffs  on  each  and  all  of  the  counts  above 
specified,  then  it  will  be  your  duty  to  find  In 
damages  for  the  plaintiffs." 

We  think  this  Instruction  fell  far  short  of 
the  idea  sought  to  be  conveyed  by  the  pn^er- 
ed  Instmcttons,  and  Is  not  curative  of  the 
error  of  tbe  court  in  lefuaiiig  to  give  than. 
Upon  the  facts  It  may  be  conceded  that  de- 
fendant could  not  defeat  plalntUTs  right  to  the 
possession  of  the  coin  unless  he  was  the  own- 
er, or  otherwise  had  the  rl^  of  posseasloii ; 
but  we  are  (tf  the  oplnlcm  that  ttie  other  part 
of  the  Instmctlon  tended  to  mislaid  the  Jury, 
In  that  It  attempted  to  fix  tbe  liability  ot  the 
defendant  to  plalntifb  Jointly  for  tlie  valne 
of  all  the  coins,  notwithstanding  the  evidence 
showed  the  final  division  of  at  least  a  part 
of  the  coins.  There  is  evidence  from  whi<Ai, 
perhaps,  it  might  have  been  found  that  there 
bad  been  no  final  settlement  between  the 
plaintiffs  as  to  the  Interest,  If  any,  retained 
by  Stockwell  In  and  to  tbe  $2,200  deposited 
In  the  bank  to  the  credit  of  White.  There  Is 
some  evideuce  tending  to  show  that  that  mat- 
ter was  left  by  them  for  future  adjustment 
The  right  of  plaintiffs,  if  any,  to  adjust  that 
matter  as  against  defendant,  must  of  neces- 
sity have  rested  upon  proof  of  their  owner- 
ship and  right  of  possession  as  against  him — 
a  question  which  we  do  not  deem  necessary 
upon  the  record  to  discuss  tor  the  purpose 
of  deciding  this  case. 

[G]  There  are  other  assignments  of  error, 
only  two  of  which  we  refer  to.  Stockwell  and 
Mrs.  WMte  were  both  [>ermltted  to  testify, 
over  objection  that  the  evidence  was  hear- 
say, to  statements  made  not  in  the  presence 
of  the  defendant  The  rulings  of  the  court 
in  these  respects  constituted  error,  but  wheth- 
er prejudicial,  so  as  to  require  a  reversal  of 
tbe  judgment  upon  those  grounds  alone,  need 
not  be  further  discussed,  for  we  apprehend 
that  such  error  will  not  occur  again.  On  the 
other  grounds  herein  discussed,  the  Judgment 
wlU  be  reversed,  and  tbe  case  remanded  for 


Digitized  by  Google 


748  146  PACIFIO 

farther  proceedings  not  IncoitBlfltait  with  the 
views  herein  expressed. 
BereTBed  and  remanded. 

POTTBB,  a  J.»  and  BBARO,  J.,  concur. 


KBSTBE  T.   WAGNEB.     (No.  778.) 
(Sopreme  Goart  of  Wyoming.    Jon.  26.  1915.) 

1.  Appeal  aho  Bbbob  (f  1006*>— Bbvjxw— 

iHBDinaiBNOT  OF  EVIDENCE. 

Where  the  evidence  is  conflictiog,  and  a 
motion  for  a  new  trial  for  tlie  ioaufficiencv  of 
the  evidence  has  been  denied,  tbe  appellate 
eoart  will  not  interfere. 

ISd.  Note.— For  other  ca«B,  see  Appeal  and 
Bnor,  Gent.  Die.  H  8860-8876,  SS48-d9eO; 
Dec  Die.  ft  1006.*] 

2.  New  Tbiaz.  (i  70*)— DiBOBKtxoir  or  Tbiai. 
CouBT— iNsumdEHcr  op  Evidence— Staiv 

Under  Oomp.  St.  1910,  1  4001,  aUowIo; 
the  trial  court  to  grant  a  new  trial  if  the  ver- 
dict is  not  snstaiaed  by  safficlent  evidence,  the 
trial  court,  upon  the  exercise  of  its  discretion, 
condoding  that  the  evidence  is  insufficient,  is 
not  only  aa^rlsed*  bnt  reqnired,  to  set  the 
verdict  aside. 

[Bd.  Kote.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  142.  143;  Dec.  Dig.  |  70.«] 

3.  DlSKISSAI.  AND  NONSTTIT  ({  60*)— GBANT 

or  New  Tbiai,. 

In  an  action  to  recover  damages  for  a 
trespass  on  pasture  lands  and  punitive  damages 
on  the  ground  that  it  was  a  wanton  disregard 
of  plaintiff's  rights,  where  it  was  undisputed 
that  defendant  took  hie  sheep  upon  the  land 
by  permission  of  one  who  had  filed  on  tbe 
land  and  apparently  had  a  right  to  its  posses- 
sion negativing  defendant's  bad  faith,  the  court 
properly  reversed  judgment  for  plaintiff  for 
insufficiency  of  the  evidence,  and  dismissed 
the  case,  where  plaintiff  refused  to  remit  the 
punitive  damages  or  to  further  prosecute  the 
action. 

{.Ed.  Note.^For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  H  140-^;  Dec.  Dig. 
S  60.*] 

Error  to  District  Oonrt,  Sheridan  County; 
Carroll  H.  Parmelee,  Judge. 

Action  by  Ernest  A.  Eeflter  against  Wil- 
liam B.  Wagner.  Judgment  for  ^Intlff, 
and,  from  an  order  granting  a  new  trial  up- 
oa  bl8  refusal  to  remit  a  certain  amount  he 
brings  error.  Affirmed. 

H.  N.  Gottlieb,  of  Sheridan,  for  plaintiff 
In  error.  Burgess  Sc  Kutcher,  of  Sheridan, 
tor  defendant  in  error. 

BEARD.  J.  This  Is  an  action  brought  by 
the  plaintiff  in  error  against  the  defendant 
in  error  to  recover  damages  for  an  alleged 
trespass  upon  certain  lands  to  which  plaln- 
UCt  claimed  the  right  of  possession.  The 
damages  claimed  consisted  of  the  consuming 
of  the  pasture  on  tbe  land  and  about  one  ton 
of  hay  by  defendant's  sheep.  The  value  of 
the  pasture  was  alleged  to  be  flOO.  and  the 
value  of  the  hay  $10.  It  was  further  alleged 
In  the  petition  that  In  the  commission  of  the 
unlawful  acts  couii'Ialned  of  the  defendant 
acted   vindictively  and   maliciously  and  In 
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wanton  disregard  of  plalntHTs  rlj^ts,  and 
he  claimed  $900  additional  punitive  or  ex- 
emplary danuges.  The  case  was  tried  to 
the  court  and  a  Jury.  The  court  charged  tbe 
Jury  that: 

"The  plaintiff  was  entitled  to  the  possession 
of  the  land  during  all  of  the  time  complained 
about  The  defendant  admits  that  he  went 
upon  the  land  with  his  sheep.  Therefore  your 
verdict  must  be  In  any  event  for  the  plaintiff, 
and  it  is  your  duty  to  find  the  actual  damage 
sustained  by  him  through  said  acts  of  trespasB." 

On  the  question  of  punitive  or  enmplary 
damages  the  court  charged  the  Jury  aa  fol- 
lows: 

"The  plaintiff  further  daims  that  the  dam- 
ages sustained  by  him  were  committed  wiUfnlly 
by  the  defendant  and  In  a  wanton  disregard 
of  bis  rights  in  that  respect  On  this  account 
he  asks  for  punitive  or  exemplary  damages. 
For  the  purpose  of  inquiring  whether  be  is 
entitled  to  such  damages,  you  have  a  right  to 
consider  tbe  fact,  which  is  not  disputed,  that 
the  defendant  took  his  sheep  upon  the  land  with 
the  permission  of  Maud  Bioiord.  who  appar- 
ently, though  not  really,  had  a  right'to  the  pos- 
session of  the  land,  and  yon  have  a  right  to  con- 
sider this  feet  in  determining  whether  yoo 
shall  allow  exemplary  damages  to  the  plain- 
tiff;  and  if  you  should  find  that  the  defendant 
acted  in  good  folth,  believing  that  he  had  a 
right  under  the  terms  of  his  lease  from  Maud 
Bmford  to  enter  upon  this  land,  you  will  al- 
low no  further  damages  against  the  defesd- 
ant  than  that  which  is  sufficient  to  compensate 
the  plaintiff  for  the  actual  loss  suffered  by 

The  Jury  found  for  plaintiff,  and  anessed 
his  damages  In  the  sum  of  $660;  and  judg- 
ment was  entered  for  that  amount  and  costs. 
In  due  time  the  defendant  moved  tbe  court 
to  set  aside  tbe  verdict  and  judgmmt  and 
grant  a  new  trial  on  numerous  grounds, 
among  which  was  tbat  the  verdict  was  not 
sustained  by  sufficient  evidence.  Tbe  court 
In  Its  decision  of  the  motton  for  a  new  trial 
found  and  held  that  none  of  the  grounds 
alleged  for  a  new  trial  were  well  foonded. 
except  the  ground  relating  to  the  assessment 
of  pimltlve  or  exemplary  damages,  and,  as 
to  that  ground,  that  the  evidence  did  not 
warrant  or  Justify  tbe  assessment  of  such 
damages  against  the  defendant ;  that  the  evi- 
dence warranted  a  verdict  and  Judgment  In 
favor  of  the  plaintiff  for  $160  for  the  actual 
damages  sustained  by  the  plaintiff  by  reason 
of  the  trespass;  that  tbe  verdict  was  sus- 
ceptible of  severance  Into  the  elements  of 
$160  actual  damages  and  the  balance  for 
punitive  or  exemplary  damages.  Tbe  court 
then  entered  an  order  that,  if  plaintiff  would 
remit  the  excess  of  the  Judgment  over  $160. 
the  motion  for  a  new  trial  would  be  over- 
ruled; otherwise  It  would  be  sustained  and  a 
new  trial  granted.  The  plaintiff  refused  to 
enter  a  remittitur,  whereupon  the  verdict  and 
Judgment  were  set  aside  and  a  new  trial 
granted.  The  plaintiff  having  announced  his 
Intention  to  rely  upon  his  exceptions  to  the 
finding  of  the  court  that  the  evidence  did  not 
warrant  the  assessment  of  punitive  dam- 
ages, and  to  the  order  granting  a  new  trial 
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on  that  ground,  declined  to  further  prose- 
cute the  action  In  that  court;  whereupon  the 
court  entered  final  Judgment  dismissing  the 
action  at  plaintiff's  costs. 

The  only  question  properly  before  this 
court,  and  which  It  Is  necessary  to  deter- 
mine, is  whether  there  was  error  in  granting 
a  new  trial.  It  appears  that  in  September, 
1908,  the  plaintiff  made  a  desert  entry  on 
the  land,  and  thereafter  made  some  Improve- 
ments  thereon,  and  at  the  time  of  the  tres- 
pass, June  28,  1911,  had  about  18  acres  In 
crops  and  some  hay  on  the  land.  It  further 
appears  that  his  entry,  through  some  mis- 
take or  misunderstanding  of  the  officers  of 
the  local  land  office,  was  shown  on  the  rec- 
ords of  said  office  to  have  been  canceled  on 
May  2T,  1911,  and  was  so  understood  by  said 
officers.  On  June  U,  1911,  Maud  Blnford  ai>- 
plted  at  said  office  and  was  permitted  to,  and 
did,  make  a  desert  filing  or  entry  on  said 
land,  and  it  was  by  her  permission  that  de- 
fendant went  upon  the  land  with  his  sheep. 
It  further  appears  that  he  instructed  his 
herder  not  to  allow  the  sheep  to  go  upon  the 
crops  then  on  the  land,  pr  to  destroy  the 
hay,  but  on  one  or  more  nights  they  did  go 
upon  the  hay  and  ate  and  destroyed  about  a 
ton  thereof.  There  was  also  evidence  to  the 
effect  that  defendant  had  contested  a  prior 
homestead  entry  of  the  land  by  one  Jones, 
which  entry  was  relinquished  and  canceled 
jftUx  to  the  entry  made  by  plaintiff,  and  that 
It  was  upon  defendant's  application  or  pro- 
test that  the  entry  of  plaintiff  was  marked 
canceled  upon  the  records  of  the  local  land 
office.  In  subsequent  proceedings  in  the  laud 
office  brought  by  plaintiff  against  Maud  Bin- 
ford,  her  entry  was  on  February  16,  1912, 
held  for  cancellatioo  subject  to  the  right  of 
appeal,  •which  was  not  taken,  and  her  entry 
was  therefore  canceled  and  plaintiff's  entry 
reinstated  as  of  the  date  of  its  cancellation. 

Counsel  for  plaintiff  In  error  has  argued 
the  case  on  the  thewy  that,  if  there  was  any 
ctm^tent  evidence  sufficient  to  take  the  case 
to  the  Jury  <hi  the  question  of  ponitlTe  or 
exemplary  damages,  the  court  was  without 
authority  to  disturb  or  set  aside  the  verdict 
But  we  do  not  think  that  Is  the  law.  The 
statute  provides  tliat  the  verdict  shall  be 
vacated  and  a  new  trial  granted  by  the  dis- 
trict court  on  the  application  of  the  party 
aggrieved  for  any  of  the  causes  enumerated 
in  the  section,  affecting  materially  the  sub- 
stantial rl^ts  of  such  iwrty.  One  of  the 
causes  so  enumerated  is  that  the  verdict  la 
not  sustained  by  sofflcient  evidence.  Sec- 
tion 4001,  Oomp.  Stat  1910. 

[1,  2]  The  correct  rule  on  the  question  la 
concisely  and  clearly  stated  In  the  case  of 
Dew^  T.  Chicago,  etc..  B.  C!o.,  81  lowa,  373, 
as  follows: 

"We  therefore  avail  ourselves  of  this  occa- 
rion  to  correct  what  we  understand  to  be  a 
very  general  misapprehension  on  the  part  of 
district  and  circuit  judges  in  respect  to  the 
rule  as  Co  new  trial  In  the  nisi  prios  emirts. 


This  court  has  repeatedly  declared  the  rale  for 

Itself  (and  sudi  is  the  rule  in  most  appelate 

tribunals),  that  where  the  evidence  is  conflict- 
iug  and  the  nisi  prius  court  has  overmled  a 
motimi  for  a  new  trial,  grotmded  npoa  the  in- 
auffidency  of  the  evidence,  that  we  wUl  not 
interfere.  And  this  because:  First,  the  Jury 
have  found  the  verdict  and  given  credit  to 
the  witnesses  on  the  one  side  of  Che  confilct; 
second,  the  judge,  who  also  heard  the  testi- 
mony from  the  mouths  of  the  witnessei^  and 
weighed  the  same  in  the  balance  of  his  more 
cultured  and  accurate  l^al  judgment,  has,  by 
overruling  the  motion,  given  bis  approval  and 
endorsement  to  the  verdict;  and,  third,  this 
court  can  never  have  the  benefit  of  observing 
the  conduct  and  deportment  of  the  witnesses 
while  testifying,  nor  even  the  peculiarity  of 
their  expressions,  but  generally  only  the  sub- 
stance ot  their  testimony,  and  often  in  the  lan- 
guage of  the  attorneys  interested  in  the  cause." 
(In  this  court  we  have  the  evidence  at  length 
aa  given  on  the  trial.)  "A  mention  of  these 
considerations  upon  which  the  rale  for  the 
ainiellate  courts  is  (in  part)  founded  is  suf- 
ficient to  show  that  the  rule  ought  not  and 
does  not  liave  any  applicatioo  whatever  to  the 
nisi  prIus  courts.  Those  courts  ought  to  in- 
dependently exercise  their  power,  to  grant  new 
trials,  and,  with  entire  freedom  from  the  rale 
which  controls  ai^pellate  tribunals,  they  ouj^ht 
ti)  graDt  new  trials  whenever  their  superior 
and  more  comprehensive  judgment  teaches  them 
that  the  verdict  of  the  iury  fails  to  administer 
subatantlal  Justice  to  the  parties  in  the  case. 
Whenever  it  appears  that  the  Jury  have,  from 
any  cause,  failed  to  respond  truly  to  the  real 
merits  of  the  controversy,  they  have  failed  to 
do  their  duty,  and  tbe  verdict  ought  to  be  set 
aside  and  a  new  trial  granted." 

This  rule  is  supported  by  many  decisions 
and  clearly  shows  the  difference  in  the  func- 
tions of  trial  and  appellate  courts  with  re- 
spect to  setting  aside  verdicts  on  the  ground 
that  they  are  not  stistained  by  sufficient  evi- 
dence. Clark  V.  Great  Northern  B.  Co.,  37 
Wash.  087,  79  Pat  1108,  2  Ann.  Gas.  769,  and 
notes;  McMahon  v.  Rhode  Island  Co.,  82 
R.  I.  237,  78  Atl.  1012,  Ann.  Gas.  1912D,  1223, 
and  notes.  It  is  to  the  trial  court  that  the 
application  for  a  new  trial  must  be  made, 
and  it  is  the  Judgment  of  that  court  that 
must  be  Invoked,  at  least  In  the  first  In- 
stance; and,  when  the  statute  declares  that 
a  verdict  shall  be  set  aside  and  a  new  trial 
granted  because  the  verdict  Is  not  sustained 
by  sufficient  evidence,  It  Imposes  on  the  trial 
court  the  duty  of  determining,  In  the  light 
of  Its  superior  knowledge  of  the  law  and  the 
application  of  legal  principles  to  the  evi- 
dence In  each  particular  case  and  with  due 
regard  to  the  finding  of  the  Jury,  whether  or 
not  substantial  Justice  warrants  the  verdict. 
If  after  such  consideration  and  in  the  exer- 
cise of  sound  discretion  the  trial  court  con- 
cludes that  the  evidence  Is  Insufficient  it  Is 
not  only  authorized,  but  it  Is  Its  duty,  to  set 
the  verdict  aside ;  and  unless  it  be  made  to 
appear  to  the  appellate  court  that  the  trial 
court  abused  its  discretion,  or  tliat  its  con- 
clusion was  manifestly  erroneous.  Its  Judg- 
ment win  not  be  reversed. 

[3]  In  this  case  we  think  the  court  was 
warranted,  notwithstanding  the  verdict  to 
the  c(Hitrary,  in  concluding  that  the  evi- 
dence was  Insufficient  to  establish  a  wanton 
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dlsi^ard  of  plalntUTs  rights,  or  that  the 
defendant  acted  vindictively  or  maliciously. 
As  said  by  the  court  In  Its  Instructions  to 
the  Jury,  the  fact  was  not  disputed  that  the 
defendant  took  his  sheep  upon  the  land 
with  the  permission  of  Maud  Binford,  who 
apparently,  though  not  really,  had  a  right  to 
the  ptmsesslon  of  the  land,  thus  negativing 
any  Inference  of  bad  faith  on  the  part  of 
defendant.  The  court  proposed  to  allow  the 
Judgment  to  stand  for  the  highest  amount  of 
actual  damages  testified  to  by  any  witness, 
which  offer  plaintiff  declined  and  Insisted 
upon  something  more  by  way  of  punishment 
of  defendant  Hie  court  concluded  that  the 
evidence  was  insufficient  to  warrant  the  re- 
covery of  punitive  or  exemplary  damages, 
and  with  that  conclusion  we  agree.  The 
Judgment  Of  the  district  court  la  afllrmed. 
Affirmed. 

POOLER,  O.      and  SCOTT,  J.,  ccmcur. 


FRANCIS  V.  BROWN  et  al. 
(Supreme  Court  of  Wyoming.    Jan.  26,  1916.) 

1.  Appeal  anu  Ebbob  (}  26B*)— Objection 
Bblow— Necessity. 

Wliere  the  action  of  the  trial  court,  In 
denying  specific  performance  is  not  objected 
and  excepted  to  By  the  purch^Bers,  the  issue 
whether  they  are  entitled  to  aucb  relief  Is  af- 
firmatively established  upon  the  record  in  the 
vendor's  favor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dip.  SS  1461,  153^1551 ;  Dec.  Dig. 
S  265.*] 

2.  Specific  Pebfobmanck  (J  127*)— Default 
BY  Both  Pabtibs— Relief  in  Bquitt. 

Where  both  parties  to  a  contract  are  in 
default,  a  court  of  equity  will  place  both  in 
statu  quo. 

[Ed.  Note. — For  other  cases,  see  Spedfic  Per- 
formance, Cent  IMg.  H  406-411;  Dec.  Dig.  S 
127.*] 

3.  CONTBACTS  Qt  824*)  —  Bkeaoh  —  Behedxbs 
OF  iKjuBEn  Pabtt. 

On  breach  of  contract,  the  party  vlthoat 
f aidt  may  elect  to  sue  for  damages  or  to  recover 
back  what  he  has  paid. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  1M9-1557;  Dec.  Dig.  §  324.*] 

4.  Veitdob  and  Pubcbabbb  ({  351*)— Bbbaoh 

or  OOKTBAOT  BT   VSNnOB  —  MBABUBE  OF 

Daiiaobs. 

The  measure  of  damage  for  failure  to  con- 
vey land  for  a  stipulated  price  is  the  difference 
between  the  value  of  the  land  at  the  time  set 
for  conveyance  and  the  contract  price. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  H  1017,  1047-1058;  Dec 
Dig.  8  351.*] 

6.  Tendob  and  Pubchaseb  ({  351*)  —  Ven- 
dob's  Breach  of  Contbact— Mbasube  of 
Dahaobs. 

On  breach  of  a  contract  for  sale  of  land, 
where  the  purchasers  neither  allege  nor  offer 
any  evidence  tending  to  show  the  value  of  the 
land  at  the  time  when  the  transfer  should  have 
been  made,  their  measure  of  damnges  must  be 
limited  to  the  amount  which  they  have  paid  un- 
der the  contract,  with  interest 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  IS  1017,  1047-1058;  Dec. 
Dig.  {  35t»] 


6.  PATinsirr  Q  78*}-^ ATUKm  bt  PoBCBAnB 

— Evidbkob. 

Where  one  of  two  purchasers  gave  the  ven- 
dor a  check  for  his  share  of  a  payment  due, 
which  the  vendor  accepted  without  protest  the 
mere  fact  that  the  check,  before  it  was  cashed, 
found  its  way  hack  into  the  hands  of  the  maker 
does  not  disprove  the  fact  of  the  payment  there 
being  no  question  of  frand  in  the  case;  the 
gaestion  of  any  conversion  of  the  check  by  the 
maker  in  a  tranBacti<»i  after  the  payment  be- 
ing one  for  de^sion  in  another  action. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  H  220.  222-225,  282-238;  Dec.  Dig. 
8  73.*] 

7.  Tendeb  (J  12*)— SuTFiciENOT- Amount. 

A  tender  of  less  than  the  full  amount  doe 
is  insufficient 

Ed.  Note.— For  other  cases,  see  Tender.  Cent 

g.  SS  21-28:  Dec.  Dig.  |  12.*] 

8.  Vendob  and  Pubchaseb  (f  351*)— Bbbach 
OF  Vendob— Measdbe  of  IJamages. 

Where  one  of  the  purchasers  under  a  con- 
tract for  the  sale  of  realty  deposited  $4,000, 
his  share  of  the  purchase  money,  in  bank  sub- 
ject to  the  vendor's  order  on  the  vendor's  re- 
fusal to  perform  in  a  suit  by  the  purchasers 
against  the  vendor.  Interest  on  the  $4,000  in 
bank  from  the  time  deposited  to  the  date  of 
judgment  was  not  recoverable. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Porchaser.  Cent  Dig.  8|  1017. 1047-1058;  Dec 
Dig.  I  SSI.*] 

Error  to  Dlstriet  Court,  Idinunie  County ; 
David  H.  Craig,  Judge.. 

Action  by  John  Brown,  Edwin  Delahoyde, 
and  E.  D.  Cotton  i^ainst  Edward  Fnnda, 
to  reverse  a  Judgment  for  $6,043.04.  Defend- 
ant brings  error,    hfodlfled  and  affirmed. 

W;  E.  Mullen,  of  Cheyenne,  for  plaintiff  in 
error.  H.  Donzelman.  of  Cheyenne,  for  de- 
i endantB  In  error. 

SCOTT,  J.  The  plaintiff  in  error,  who  was 
defendant  below,  and  will,  for  convenience, 
be  hereafter  referred  to  as  defendant,  brings 
error  to  reverse  a  judgment  for  damages  In 
the  sum  of  $6,043.04  and  costs  obtained 
against  him  by  defendants  in  error,  who 
were  plaintiffs,  and  who  will  be  here  referred 
to  as  plaintiffs,  for  an  alleged  breach  of  a 
wxitten  contract  to  sell  and  convey  to  them 
certain  described  lands  of  which  defendant 
was  the  owner  and  occupant.  The  action 
was  for  spedflc  performance  of  the  contract 
and  damages,  and  was  tried  to  the  court, 
which  made  and  separately  stated  its  find- 
ings of  fact  and  conclusions  of  law.  A  ma> 
tlon  for  a  new  trial  was  made  upon-  several 
grounds,  which  was  overruled,  and  such  rul- 
ing is  here  assigned  as  error.  The  agree- 
ment in  hxc  verba,  omitting  signatures  and 
caption.  Is  as  follows: 

"This  agreement  made  this  first  day  of  July, 
A.  D.  1907,  by  and  between  Edward  Francia, 
of  Cheyenne,  Laramie  county,  Wyoming,  party 
of  the  first  part,  and  John  Brown  and  Charles 
E.  Cotton  of  Cheyenne,  Laramie  county,  Wyo- 
minff.  party  of  the  second  part: 

"\\''itnessetb :  the  said  Edward  Francis  here* 
by  promises,  covenants  and  agrees  to  and  with 
the  snid  John  Brown  and  Charles  E.  Cotton 
that  on  the  first  day  of  May,  A.  D.  1908  he 
will  convey  to  them  by  good  and  sufficient  war- 
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nntj  deed  accompanied  by  abstract  of  title 
all  of  the  foHowlDK  described  tracts  and  parcels 
of  land  lying  and  betng  situate  in  the  county  of 
I<ajramie  in  the  state  of  Wyomingr,  and  partlcu- 
larlj  described  as  follows,  to  wit:  All  of  section 
•even  (7).  the  S.  W.  %  of  the  N.  W.  14,  the 
N.  W.  %  of  S.  W.  %  and  the  S.  %  of^. 
•ection  eighteen  (18).  the  N.  W.  %  and  W.  _ 
of  the  M.  E.  %  section  twenty  (20),  all  section 
twenty-nine  (29)  except  right  of  way  of  county 
road,  in  township  fonrteen  (14)  nortii,  of  range 
■ixty-eight  (68)  west  and  all  section  one  (1), 
ttie  ^.  E.  ^  and  W.  ^  of  N.  E.  ^  section  two 
(2).  all  section  three  (3).  aU  section  ten  (10) 
except  the  S.  W.  J4  of  the  S.  W.  all  section 
elcTeufll).  the  W.  %  of  N.  W.%,  S.  B.  % 
of  N.  W.  %,  S.  W.  W.  %  of  S:  B.  %  an4 
the  S.  B.  }4  of  8.  B.  %  secdon  twelve  (12)  in 
township  fonrteen  (14)  north,  of  range  sixty- 
nine  (68)  west  of  the  sixth  principal  meridian 
and  ocHitaininE  four  tbonsand,  nine  hundred 
aix  and  no/lOO  (4^)06.00)  acres  more  or  less 
according  to  the  government  sarvey  of  said  land 
(excepting  the  right  of  way  of  the  Cheyenne 
and  Northern  SaUway)  tc^ether  with  all  ths 
appurtenances  and  all  the  water  rights  there- 
anto  belraglnc.  lu  eonsideratl(Hi  of  the  fore- 
«>ing,  the  saM  John  Brown  and  Charles  B. 
Cotton  covenant,  promise  and  agree  to  and  with 
said  Edward  Francis  as  the  purchase  price  for 
said  land  the  sum  of  nineteen  thousand,  six 
hundred  twenty-four  and  no/100  dollars  ($19,- 
624.00)  in  manner  as  follows,  to  wit:  three 
thousand,  six  hundred  twenty-four  and  no/100 
dollars  ($3,624.00)  in  hand  paid  Julv  first,  1907, 
receipt  of  which  is  hereby  acknowledged ;  nine 
Aoasand,  five  hnndred  and  no/100  dollar^  ($9,- 
800.00)  cash  May  first,  1908,  and  assume  a 
mortgage  of  six  thousand,  five  hundred  and 
noAOO  dollars  ($6,600.00)  with  interest  from 
May  first,  1908,  said  mort^rage  being  now  on 
record  and  is  a  lien  on  the  said  lands. 

**It  is  mutually  agreed  by  and  between  the 
parties  hereto  that  the  said  warranty  deed  shall 
be  delivered  to  said  John  Brown  and  Charles  E. 
Cotton  end  $9,500.00  the  balance  of  said  pur- 
chase money  shall  be  delivered  to  said  Edward 
Francis  at  the  Stock  Growers'  National  Bank 
at  Cheyenne,  Wyoming,  ^n  said  first  day  of 
May,  A.  D.  1908.  and  this  agreement  tally  per- 
formed at  said  time  and  place. 

"It  is  folly  agreed  that  in  the  event  that  said 
John  Brown  and  Charles  B.  Cotton  shall  fall 
er  r^se  to  carry  out  and  perform  tbeir  agree- 
ments, before  set  forth,  after  said  ICdward 
Frand*  shall  have  signed  this  contract,  they 
shall  and  will  forfeit  all  payments  made  on  this 
agreement. 

"Said  parties  respectively  bind  tiielr  heirs,  as- 
signs and  legal  reiffesentatlves  to  the  foithfnl 
performance  of  the  terms  of  Oils  agreement 

"In  witness  whereof,  the  said  parties  have 
hereunto  set  their  hands  the  day  and  year  first 
above  written." 

It  Is  farther  alleged  and  admitted  that  on 
August  C.  1907,  Charles  B.  Cotton,  one  of  the 
parties  to  the  contract,  B.  D.  Cotton  and  Ed- 
win Delahoyde.  two  of  plaintiffs,  entered  Into 
a  contract  In  writing  by  the  terms  of  which 
Charles  B.  Cotton  for  valoe  assigned  them  all 
his  Interest  In  and  to  said  contract  and  the 
lands  described  tberdn.  It  is  admitted  by 
the  pleadings  that  the  date  of  making  the  final 
payment  was  extended  by  two  separate  writ- 
ten agreements  to  May  1,  1910.  It  la  further 
alleged  In  the  petltlou  that  plaintiffs  perform- 
ed all  the  conditions  of  the  contract  to  be 
by  them  performed,  and  that  they  have  al- 
ways stood  ready,  able,  and  willing  to  do  so, 
and  that  defendant  has  wholly  failed  and  re- 
fused to  execute  a  eoiiTCQrance  of  the  land 


as  by  his  contract  he  was  bound  to  do.  and 
that  $3,624  was  paid  to  Francis  on  July  1, 
1908,  as  recited  in  the  contract  It  is  further 
alleged,  for  a  second  and  further  cause  of  ac- 
tion, that  jsliice  May  1,  1910,  defendant  has 
taken,  received,  and  enjoyed  all  the  rente 
and  profits  of  the  land  continuously  which 
were  reasonably  worth  the  sum  of  $4300,  to 
their  damage  in  that  sum,  for  which  Judg- 
ment Is  prayed,  togemer  with  the  further 
sum  of  $500  attom^'s  fees  and  costs,  and 
for  a  specific  performance  of  the  contract 

Hie  d^mdant  for  answer  and  cross-peti- 
tion admitted  the  ownership  of  tJie  land  and 
the  ^ecutbm  of  the  contracte  of  July  1, 1907, 
August  5, 1908,  and  of  Ha;  1, 1900,  extending 
flie  time  to  make  final  payment  to  May  1, 
1910;  that  be  paid  the  nunr^age  Indebtedness 
therecMi  <tf  $S,500  and  accrued  Interest  as  al- 
leged in  the  petition  and  denied  eacb  and 
every  other  allegation  aet  forth  In  tlie  flnt 
eanse  action  pleaded  In  the  petition;  he 
further  admits  that  he  received  and  used  the 
profits  and  income  of  said  lands  from  May  1, 
IBIO^  to  the  oommencement  d  this  action  as 
alleged  in  plaintiffs'  second  cause  of  action. 

VoT  a  farther  anewn  t6  plalntllEB*  first 
cause  of  action  defendant  alleged:  That  said 
John  Brown  and  C  BL  Cotton  violated  Qie 
conditions  of  the  contract  of  purchase  of  the 
land,  and  refused  to  comidy  with  Its  ecmdi- 
tlons,  in  this:  That  after  defendant  had 
signed  said  contract  and  said  contract  had 
bera  deposited  In  escrow  in  the  Stock  Grow- 
ers' National  Bank  at  Oi^enne,  Wyo.,  plain- 
tiffs failed  and  refused  to  make  payment  of 
the  sum  of  $3,624.  as  stipulated,  acknowledg- 
ed, and  receipted  thereon,  but  paid  only  $1,- 
812,  and  after  granting  the  extension  of  time 
within  which  to  make  full  payment  under  the 
terms  of  the  contract,  they  on  May  3,  1910, 
and  not  on  April  30,  1910,  offered  to  pay  an 
additional  sum  of  $14,188,  and  demanded  that 
defendant  accept  the  same  In  full  settlement 
of  the  balance  of  the  purchase  price  or  the 
sum  of  $16,000.  which  would  be  $3,^  less 
than  the  purchase  price  stipulated,  which  was 
$19,024.  and  that  defendant  refused  to  accept 
the  same,  no  other  or  greater  sum  having 
been  tendered.  That  notwithstanding  Cotton 
and  Brown  In  and  by  their  contract  agreed 
to  and  did  assume  to  pay  as  a  part  of  said 
purchase  price  the  mortgage  lien  of  $6,500 
with  Interest  ttiereon  from  May  1,  1908,  they 
wholly  failed  to  do  so,  but  credited  defend- 
ant with  the  principal  sum  of  said  lien,  but 
failed  and  refused  to  pay  the  accrued  interest 
of  $910,  nor  was  said  interest  ever  tendered 
him.  That  defendant  on  May  31,  1910,  ten- 
dered a  return  or  repayment  of  $1,812,  and 
accrued  Interest  to  C.  B.  Cotton  and  Brown 
amounting  to  $2,1!54,  which  was  refused.  For 
a  further  defense  It  is  alleged  that  at  the 
time  of  the  execution  of  the  contract  of  July 
1,  1907.  be  was  a  married  man,  residing  with 
his  wife  and  ftunlly  on  and  occupying  the 
land  OS  a  homestead,  and  continued  to  do  so 


Digitized  by  Google 


762  145  PACIFIO 

up  to  ttae  presoit  time,  whldb  fact  was  well 
known  to  Brown  and  Cotton,  and  tbat  his 
wife  did  not  Join  In  said  contract,  and  tbat 
she  has  not  assented  thereto  nor  la  she  ft 
party  to  this  suit. 

Defendant  for  a  further  answer  and  cross- 
petition  alleges  that  plaintiffs  procured  the 
contract  and  two  extensions  of  the  time  with- 
in which  to  complete  said  contract  to  be  re- 
corded in  the  office  of  the  county  derk  of 
Laramie  county,  Wyo.,  that  being  the  county 
In  which  the  land  Is  situated,  In  furtherance 
<^  their  attempt  to  purchase  aald  land  at  a 
price  less  tlian  agreed  upon,  thereby  creating 
a  cloud  on  said  title,  the  removagl  of  which 
is  prayed. 

Plaintiffs  filed  their  reply,  In  which  they 
doiy  the  new  matter  alleged  in  the  answer, 
except  as  otherwise  admitted;  admit  that 
they  agreed  to  assume  the  payment  of  the 
mortgage  of  16,600,  and  allege  that  they  are 
yet  ready  and  willing  to  pay  the  same  upon 
defendant  carrying  out  the  provisions  and 
performing  the  conditions  of  the  contract  to 
be  by  him  performed;  deny  that  defendant 
was  occupying  the  land  as  a  homestead,  and 
if  80  they  would  concede  to  him  the  right  of 
selection  wbldi  he  has  failed  to  do,  and  that 
fh^  would  accept  ttae  balance  <tf  the  land,  or 
that  remaining  ontslde  of  the  homestead  se- 
lection of  100  aGTBB. 

The  court  upnt  request  made  and  number- 
ed Its  8^>arate  findings  of  fact  and  conclu- 
sions ot  law ;  and,  while  some  fa  the  admis- 
sions in  Uie  pleadings  are  included  in  the 
findings  ot  tact  and  tboogh  aulte  lengthyt  we 
deem  it  best  to  set  tbem  all  out  here  to  du>w 
the  theory  on  which  the  case  was  tried  and 
decided.  Tit^  are  as  follows: 

"(1)  HimX  plaintiifB  and  defendant  entered  Into 

contract  pleaded  by  plaintiffs  iu  tbeir  petition, 
on  the  let  day  of  July,  A.  D.  1907. 

"(2)  The  court  doth  fiod  that  by  said  contract 
the  said  d^endant  agreed  to  Gonvey  to  John 
Brown  and  Charles  E.  Cotton,  by  good  and  snf- 
Sclent  warranty  deed,  accompanied  by  abstract 
of  title,  all  the  described  tracts  and  parcels  of 
land  described  in  plaintiffs*  petition  filed  herein, 
□pen  the  payment  to  the  said  defendant  of  the 
sum  of  $19,624,  same  beiae  the  purchase  price 
stipulated  to  be  paid  in  said  contract,  to  which 
finding  defendant  at  the  time  duly  excepted. 

"(3)  The  court  doth  further  find  that  John 
Brown  and  Charles  E.  Cotton  did  ajree,  under 
said  contract  with  the  said  Ddward  Francis,  de- 
fendant, to  pay  said  purchase  price  in  manner 
following,  to  wit.  the  sum  of  £3,624  on  the  1st 
day  of  July,  A.  D.  1907,  and  that  said  date  was 
the  date  upon  which  the  said  contract  was  en- 
tered into,  and  to  pay  the  balance  of  the  pur- 
chase price,  to  wit,  $10,000,  on  the  Ist  day  ot 
May,  A.  D.  1910,  to  which  finding  defendant  at 
the  time  duly  excepted. 

"(4)  The  court  doth  further  find  that  the  said 
John  Brown  and  Charles  E.  Cotton  did  pay 
to  Edward  Francis,  the  defendant,  the  snid  sum 
of  $3,624  on  said  Ist  day  of  July,  A.  D.  1907, 
and  that  said  sum  of  $.3,624  has  been  in  the 
possession  of  the  said  Edward  Francis,  defend- 
ant, ever  since  said  lat  day  ot  July,  A,  D.  1007, 
to  which  finding  defendant  at  the  time  duly  ex- 

"(5)  The  court  doth  further  find  that  the  said 
Charles  B.  Cotton,  on  the  5tb  day  of  August. 
A.  D.  1007,  made  on  anignment  of  his  Interert 
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in  the  said  contract  to  Edwin  Delahoyde  and 
E.  D.  Cotton,  two  of  the  above-named  plaintiffs. 

"(6)  The  court  doth  further  find  that  the 
date  stipulated  in  said  contract  on  which  final 

fayment  was  to  be  made  thereunder  to  Edward 
'rancia,  the  defendant,  same  being  the  1st  day 
of  May,  A.  D.  1^08,  was,  by  mutual  i^reMnent 
between  the  parties  thereto,  ntsnded  onCil  the 
1st  day  of  Kbiy,  A.  D.  1910. 

"{V  The  court  doth  further  find  that  said 
plaintiffs,  John  Brown,  Edwin  D^boyde,  and 
E.  D.  Gott<m,  on  the  30th  day  of  AptU,  A.  D. 
1910,  and  in  the  Stock  arowers*  Natktnal  Bank 
of  CHieyenne,  same  being  the  place  designated 
in  said  contract  in  which  the  aforesaid  final  pay- 
ment was  to  be  made  to  the  said  defendant, 
Edward  Francis,  did  tender  to  the  said  Edward 
Francis,  defendant,  the  sum  of  $16,000,  the  bal- 
ance of  the  purchase  price  stipulated  to  be  paid 
in  said  contract,  and  offered  thereby  to  fulfill 
their  obligation  under  said  contract  to  Uie  said 
defendant,  to  which  finding  defendant  at  the 
time  duly  excepted. 

"(8)  The  court  doth  further  find  that  on  the 
said  80th  day  of  April,  A.  D.  1910,  and  ever 
since  said  date,  the  said  defendant,  Edward 
Francis,  did  refuse,  and  yet  doth  refuse,  to  make 
and  deliver  his  warranty  deed  for  the  lands  de- 
scribed in  the  aforesaid  contract  to  the  said 
plaintiffs,  as  he  had  agreed  to  do  in  said  con- 
tract, to  which  finding  defendant  at  the  time 
duly  excepted. 

"(9)  The  court  doth  further  find  that  said  de- 
fendant, on  July  Ist,  A.  D.  1907,  same  being  the 
time  when  the  aforesaid  contract  was  entered 
into,  was  a  married  man,  the  head  of  a  familj-, 
and  was  residing  upon  and  occupying  a  portion 
of  the  lands  described  in  said  contract  as  a 
homestead  with  his  wife  and  family,  and  has 
continued  to  reside  upon  and  occupy  uia  same  up 
to  the  present  time. 

"(10)  The  court  doth  further  find  that  the 
wife  of  defendant  did  not  join  in  the  execution 
of  the  aforesaid  contract,  and  has  not  assented 
thereto. 

"(11)  The  court  dotb  farther  find  that,  said 

defendant  having  claimed  that  said  contract 
was  null  and  void  by  reason  of  the  fact,  as 
aforesaid, -that  defendant  was  occupying  a  por- 
tion of  said  land  with  bis  wife  ana  family  as 
a  homestead,  as  set  out  by  defendant  in  the  sec- 
ond defense  in  bis  answer  and  cross-petition 
filed  herein,  and  tbat  plaintiffs  having,  by  way 
of  reply  to  defendant's  said  second  defense  in 
defendant's  answer,  alleged  that  they  were,  at 
all  times,  willing  to  let  defendant  select  his  saM 
homestead  to  the  extent  of  160  acres  from  the 
body  of  the  lands  described  in  the  aforesaid  con- 
tract, because  of  no  evidencs  having  been  of- 
fered designating  metes  and  bounds,  or  by  any 
description,  the  lands  claimed  by  defendant  as 
his  homestead,  the  court  therefore  is  unable  to 
make  a  finding,  designating,  from  the  body  of 
the  lands  described  in  the  contract  in  suit  here, 
any  particular  160  acres  of  said  lands  to  be  set 
aside  as  a  homestead  to  said  defendant,  and  to 
exclude  from  the  lands  described  in  said  con- 
tract. 

"(12)  The  court  doth  further  find  that  the  said 
defendant  has  been,  and  yet  is,  in  the  continued 
and  undisputed  possession '  of  all  the  lands  de- 
scribed in  said  contract  since  the  1st  day  of 
July,  A:  D.  1907,  and  has  enjoyed  the  rents  and 
profits  of  the  same  since  said  date. 

"(13)  The  court  dotb  further  find  that  Edwin 
Delahoyde,  on  the  30th  day  of  April.  A.  D.  1910^ 
as  his  portion  of  the  final  purchase  money  under 
said  contract,  deposited  in  the  Stock  Growers* 
National  Bank  of  Chey  enne,  Wyo.,  the  sum  of 
$4,000,  to  be  paid  to  defendant  herein,  making 
up  the  final  paymeut  under  said  contract,  and 
tbat  said  $4,000  is  yet,  and  up  to  this  date,  held 
by  the  said  Stock  Growers*  National  Bank  ot 
Cheyeone,  Wyo.,  and  that  said  Edwin  Dela- 
hoyde has  been  deprived  of  the  ose  of  said  (4,- 
000  ever  since  said  80^  day  of  Apri^  A.  D. 
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U»10,  to  which  fliidlBff  delendant  «t  the  time 
duly  noepted.*' 

"Oondudoiw  of  Law. 

"And  as  and  for  its  conclaaoni  of  law,  the 

ooart  doth  find: 

"1.  That  hj  reaaoa  of  the  fact  of  defendant 
having  refused  to  convey  to  plaintiffB  by  ^ood 
and  sufficient  warranty  deed  the  lands  described 
in  the  aforesaid  contract,  ou  the  80th  day  of 
April,  A.  D.  1910,  thereby  the  said  defendant 
lias  violated  the  terms  and  conditions  of  said 
contract  to  be  falfilled  on  his  part,  to  which 
find/ig  defendant  at  the  time  duly  excepted, 

"2.  The  court  doth  further  find  that  by  rea- 
son of  said  defendant  having  failed  to  comply 
with  the  terms  and  conditions  of  said  contract, 
upon  the  tender  to  him  by  plaintiffs  of  the  pur- 
chase price  due  thereunder  by  the  plaintiffs  on 
the  30th  day  of  April.  A.  D.  1910,  defendant 
has  become  uable  to  damages  to  the  said  plaln- 
tifFs,  to  which  finding  defendant  at  the  time  daly 
excepted. 

"S.  The  court  doth  further  find  tliat  the  meas- 
ure of  damages  for  which  defendant  ia  liable  in 
this  case  to  the  plaintlEFs  herein  is  the  interest 
on  the  sum  of  $3,624  paid  by  John  Brown  and 
Charles  E.  Cotton  on  the  Ist  day  of  July,  1907, 
together  with  the  sum  of  $3,624,  to  whica  find- 
lug  defendant  at  the  time  duly  excepted. 

''A.  The  court  doth  farther  find  that  under 
iba  measure  by  which  damages  are  assessed  by 
tile  coort  in  this  case  ue  said  Edwin  Delaboyde 
Is  entitled  to  interest  at  the  rate  of  8  per  cent, 
per  annum  on  the  said  $4,000  from  the  30th 
day  of  April.  A.  D.  1910,  to  which  finding  de- 
fendant at  the  time  duly  excepted." 

Jadgment  was  lendered  as  fldlows: 

"It  is  therefore  orderad,  adjndgedt  and  dsmad 

bgr  the  court: 

"First  That  the  plaintiffs  do  have  and  recov- 
er judgment  against  the  said  defendant,  Edward 
Francia,  for  the  sum  of  $3,624,  together  with 
interest  at  8  per  cent  per  annum  on  said  sum 
from  the  1st  day  of  July,  A.  D.  1907,  and  for 
the  sum  of  $952.S6,  same  being  interest  at  8 
per  cent  per  annum  on  the  sum  of  $4,000  from 
tlie  1st  dur  of  Hay,  A.  D.  1910,  making  a  total 
of  S6,04aM. 

"Second.  It  is  further  ordered,  adjudged,  and 
decreed  by  the  court  that  upon  payment  of  the 
aforesaid  sum  of  money  to  plaintiffs  herein  by 
the  said  defendant  the  said  plaintiffs  be  ordered 
and  ^i^^ed  and  decreed  to  caoceL  at  once, 
upon  the  records  in  the  county  clerk's  office  of 
l^ramie  county,  the  contract  In  suit  here,  to- 
gether with  its  sseignment  and  the  extensions  of 
said  contract,  and  that  upon  such  payment  of 
the  aforesaid  jadgment  money  by  the  defendant 
to  plaintiffs  herein,  said  contract  be,  and  the 
same  is,  hereby  canceled. 

"Third.  It  is  further  ordered  that  the  defend- 
ant pay  the  costs  of  this  action  incarred.  To 
which  judgment  the  defendant  at  the  time  duly 
excepted.  To  all  of  which  findings  and  judg- 
ment the  plaintiffs  then  and  there  daly  ex- 
cepted." 

[1-4]  1.  It  Ib  assigned  as  error  that  the 
findings  of  fact,  conclusions  of  law,  and  jadg- 
ment are  not  sustained  by  the  evidence  and 
are  contrary  to  law.  It  will  be  observed  that 
the  court  upon  the  issues  and  proof  denied 
ptalutlfFs  a  specific  perforjnance  of  the  con- 
tract, but  awarded  them  damages  for  its 
alleged  breach.  The  action  of  the  court  In 
denying  a  specific  performance  of  the  con- 
tract Is  not  complained  of  by  the  plaintiffs, 
and  whether  the  court  erred  in  that  re- 
spect need  not  be  here  considered  other  than 
to  say  that  this  mliog  of  tbe  court.  In  the 
absence  of  objection  and  exception  plain- 
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tiffs,  'affirmaUvtiy  established  that  Issue  vson 
the  record  in  favor  of  defradant.  The  case 
then  presents  the  questltHi  as  to  what  amount 
of  recovery  for  breach  of  a  contract  Is  per- 
missible where  one  or  both  parties  to  the 
contract  are  in  default  In  Smith  v.  Erall 
et  al.,  9  Idaho,  635,  75  Pac,  263,  an  action 
was  bronght  on  a  written  agreement  and  a 
supplementary  one  to  sell  certain  described 
real  estate  at  a  stipulated  prlc^  part  of 
which  was  paid  in  cash  and  the  balance  In 
promissory  notes.  The  terms  and  conditions 
were  mutual,  and-tlie  court  found  that  both 
parties  were  in  default,  and  that  in  such 
case  a  court  of  equity  will  the  parties 
as  nearly  In  statu  quo  as  possible.  TUs  rule 
obtains  as  a  r^bt  to  caned  a  contract,  and 
is  found  In  section  688  of  Pom.  Bq.  Bern., 
and  Is  supported  by  abundant  auQiortty.  It 
is  an  ai^Ucation  ot  tbe  rule  that  in  equity 
the  party  asking  reli^  must  come  Into  court 
with  clean  bands  and  good  faltb.  It  Is 
elementary  that  a  contracting  party  who  is 
without  fiiult  iqwB  breach  of  tbe  contract  by 
the  other  party  may  elect  to  sue  and  recov- 
er dami^^  for  a  breacfa  at  the  contract, 
or  be  may  recover  back  money  paid  as  iq^n 
a  consideration  which  has  failed.  Reusens 
V.  Mexican  Nat  Const  Co.  (O.  a)  22  Fed. 
522.  Where  damages  are  sought  for  tbe  re- 
fusal or  figure  to  sell  land  pursuant  to  the 
terms  of  a  contract  for  a  stipulated  price,  tbe 
measure  of  damages,  In  tiie  absence  ot  an 
agreement  to  tbe  contrary,  is  tbe  difference 
between  tiie  contract  price  and  tbe  value  of 
tbe  land  at  tlie  time  appointed  for  the  com- 
pletion of  the  sale. 

[6,  8]  In  the  case  before  us  it  is  not  alleg- 
ed, nor  la  there  any  evidence,  as  to  the  value 
of  the  land  which  was  the  subject  ot  the 
contract  at  the  time  the  deeds  were  to  be  ex- 
ecuted. It  follows  that  plaintiffs*  right  to 
recover  and  the  amount.  If  any,  to  which 
they  were  entitled  must  be  limited  to  a  re- 
covery back  of  the  amount  whldi  they  had 
paid,  together  with  Interest  The  evidence 
is  undisputed  that  part  of  the  pnr<Aase 
irrice  was  paid,  and  upon  the  facts  tbe  plain- 
tiffs were  plainly  entitled  to  recover  back  the 
amount  so  paid.  Such  amount,  that  is  to 
say,  the  amount  paid  on  the  contract  was  in 
dispute,  and  that  question  comes  up  for  con- 
dderation  of  plaintiffs'  exception  to  tbe 
fourth  finding  ot  tact,  wherein  the  court 
finds  that  John  Brown  and  Charles  E.  Cot- 
ton paid  to  Edward  Francis  the  sum  of  $3,- 
624,  the  amount  of  the  first  payment  on 
the  contract  on  July  1.  1007,  the  day  of  its 
execution.  The  evidence  Is  undisputed  that 
one-half  ot  this  sum  was  paid  by  Brown's 
check,  and  that  Charles  E.  Cotton  wrote  and 
signed  his  Individual  check  for  tbe  sum  of 
$1,812,  payable  to  order  ot  and  handed  It  to 
Francis,  who  accepted  It  as  one-half  ot 
the  first  payment.  Subsequently,  or  shortly 
thereafter,  and  before  this  check  Imd  been 
cashed,  it  again  came  Into  tbs  poaaessioit  (tf 
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Charles  B.  Cotton,  who  testlfled  that  it' was 
turned  over  to  falm  as  patt  payment  of  the 
amonnt  due  him  upon  a  contract  for  serr- 
ices  In  making  the  deal,  and  to  which  Fran,- 
ds  assented.  Francis  denies  this  in  his  tes- 
timony, but  the  evidence  tends  to  show  that 
at  no  time  did  be  claim  to  plaintiffs  that  the 
first  payment  had  not  been  made  in  full  un- 
til after  he  had  refused  to  execute  the  deed, 
basing  guoh  refusal  solely  on  the  ground 
that  bl8  wife  who  was  not  a  party  to  the 
contract  would  not  sign  the  deed  as  it  would 
take  away  her  homestead  right  It  will  be 
observed  that  the  evidence  upon  the  question 
of  this  payment  is  In  sharp  conflict,  and  we 
must  accept  the  finding  thereon.  Bearing  In 
mind  that  the  defense  here  1«  not  baaed  vpon 
fraud  or  consi^racy  to  defraud,  and  none  Is 
alleged  in  the  answer,  nor  was  Brown  a  par- 
ty to  tlie  return  of  the  check,  tlie  erldotce 
as  to  what  became  of  the  check  after  Its  ac- 
c^tance  by  Frauds  tends  to  aaK>ort  no  Is- 
sue in  this  case^  and  If  there  be  a  cause  of 
action  in  faror  of  Francis  against  Charles 
B.  Gotton  for  converting  the  ctaedc  that  is  a 
matter  that  can  be  settled  between  them  by 
an  appropriate  action.  The  trial  court  hav- 
ing found  upon  this  evidence  in  favor  of  the 
plain tUfs,  this  ooort  cannot  say  that  the  flnd- 
liMC  was  wrong,  or  that  It  mis  not  BDKHVted 
by  the  evldaice,  tor  It  was  within' tlie  poww 
of  Frauds  to  treat  the  duck  as  property 
and  apply  it  to  tlu  paymoit  of  his  Individual 
indebtedness  to  Cotton,  Instead  of  cashing  It 
at  the  bank  and  applying  the  ca«h  to  the 
paymoit  of  rnidi  IndebtedDflM.  We  limit 
what  we  here  say  to  Uie  fact  whether  tiie 
tbecle.  was  received  by  Francis  as  a  joint 
paymoit  by  Charles  B.  Cotton  and  Brown, 
and  treat  the  question  as  to  what  finally  be- 
came of  the  check  as  not  within  the  issues 
of  this  case,  but  as  a  matter  betwem  Charles 
B.  Cotton  and  Francis. 

[7]  The  defendant,  before  plaintiffs  com- 
menced this  anlt,  tendered  to  and  through 
Brown  to  plalnUfts  the  sum  of  $1,812  and  in- 
terest from  the  date  of  the  contract  to  the 
date  of  the  tender,  dalmlng  that  Uila  was 
all  that  plaintiffs  were  oitltled  to.  The  tat- 
der  was  refused  by  ptolntiffs ;  and,  In  view 
of  the  issues  and  the  finding  of  the  court  as 
to  ttie  amount  to  whiidi  plaintiffs  were  enti- 
tled to  zecover,  and  which  finding  is  sup- 
ported by  the  evidence,  the  idaintlffs  were 
under  no  legal  obligation  to  acc^  the  ten- 
der, for  It  was  less  than  they  were  entitled 
to.  Fidelity  Savli^  Ass'n  v.  Bank,  12  Wyo. 
315,  75  Fac.  448.  We  are  therefore  of  the 
opinion  that  the  trial  courts  finding  and 
Judgmoit  thereon  for  the  sum  of  93,624,  with 
interest,  ought  not  to  be  disturbed. 

By  Its  fifth  and  sixth  findings  of  fact  the 
court  found  that  Charles  E.  Cotton,  on  Au- 
gust 5,  1907,  made  an  assignment  of  his  in- 
terest In  the  contract  to  Edwin  Delahoyde 
and  E.  D.  Gotton,  two  of  the  plaintiffs  In  this 
suit,  and  that  the  date  stipulated  In  the  con- 
tract on  which  to  make  final  payment,  to 


wit,  Uaj  1,  1008,  was  by  mutual  agreement 
between  the  parties  extended  until  Bfay  1, 

1910. 

[I]  The  seventh  finding  of  fact  la  to  the  ef- 
fect that  on  April  30,  1910,  plaintiffs.  John 
Brown,  Edwin  Delahoyde,  and  E.  D.  Cotton, 
duly  made  proffer  and  tender  of  f 16,000.  the 
balance  due  under  said  contract  to  the  de- 
fendant, Edward  Francis,  and  by  its  eighth 
finding  the  court  finds  that  on  AprU  SO,  1910, 
and  ever  since  said  date,  the  said  Francis  did 
refuse  and  yet  doth  refuse  to  make  and  de- 
liver his  warranty  deed  for  the  land,  as  he 
had  agreed  to  do  In  the  contract  This  find- 
ing must  be  considered  in  otmnection  with  the 
thirteoith  finding  of  fact,  to  the  effect  that 
Edwin  Delahoyde  on  the  same  day  as  his 
portion  of  the  final  payment  of  the  purchase 
money  under  the  contract  deposited  in  the 
Stock  Growers*  National  Bank  of  Gheyenne, 
Wyo^  the  sum  of  $4,000  and  that  said  som 
has  been,  from  tliat  day  up  to  the  date  of  the 
Judgment,  held  by  said  bank,  and  that  Bdwln 
D^ahoyde  baa  been  deprived  of  the  nse  of 
said  money,  and  In  omnectlmi  with  the  foorth 
condusion  of  law.  to  the  effect  that  said 
Delahoyde  Is  entitled  to  interest  on  said  aom 
of  $4,000  at  the  rate  of  8  per  cent  per  annum 
from  and  after  April  30,  1910;  The  Judgment 
Includes  an  item  for  this  Interest  of  $952.56. 
We  think  the  court  erred  in  allowing  this 
Interest  as  an  item  of  damages.  According 
to  the  findings  of  fact  the  contract  was  bro- 
ken when  Frauds  refused  to  make  the  deed 
and  accept  the  final  payment  on  April  30, 
1910.  The  cause  of  action.  If  any,  accrued 
for  breach  of  the  contract  at  that  time. 
There  is  no  theory  upon  which  a  standing 
tender  can  be  sustained  in  this  case.  In  so 
far  as  Delohoyde's  remedy  Is  concerned,  that 
had  accrued ;  and,  as  we  have  already  seen, 
he  and  the  other  plaintiffs  upon  this  record 
were  entitled  to  maintain  this  action  to  re- 
cover back  the  money  paid  upon  the  contract, 
with  interest  thereon  from  the  date  of  anch 
payment 

It  is  unnecessary  to  consider  the  other  as- 
signments of  error.  The  questions  discussed 
and  the  conclusions  reached  require  a  modi- 
fication of  the  Judgment  limiting  the  amount 
thereof  to  the  sum  of  $3,624,  and  Interest 
thereon  from  July  1.  1007,  to  the  date  of  the 
entry  of  the  Judgment  complained  of,  and  the 
Judgment  will  be  so  modified  and,  as  so  modi- 
fled,  will  be  affirmed. 

POTTER,  a  7.  (concurring).  I  concur  in 
the  disposition  to  be  made  of  this  case.  Ttm 
trial  court  having  found  that  the  plaintiffs 
had  complied  with  their  contract,  and  the 
plaintiffs  not  comphiining  of  the  failure  at 
the  court  to  grant  spedfic  performance,  the 
ground  upon  which  that  relief  was  not  grant- 
ed Is,  perhaps.  Immaterial,  but  I  think  it  is 
to  he  gathered  from  the  findings  that  it  was 
not  granted  for  the  reason  that  the  wife  ctf 
the  defendant  had  not  stcned  the  contract 
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and  the  coart  was  unable  to  designate  and 
set  apart  any  part  of  the  land  as  a  home- 
stead. Upon  the  theory  that  the  plalntlffB 
had  complied  with  the  contract,  and  that  the 
defendant,  with  or  without  taolt  on  his  part, 
was  unable  to  conrey  the  property,  or,  being 
able,  refused  to  do  so,  then  In  either  case,  In 
the  absence  of  specific  performance,  the  plain- 
tiffs were  entitled  at  least  to  be  reimbursed 
for  the  m<Hiey  which  had  been  paid  to  the 
def^dant  upon  the  purchase  price.  And 
that  appears  to  have  been  the  measure  of 
damages  ad(vted  by  the  trial  court  Indeed, 
there  was  no  other  evidence  of  damages,  ex- 
cept that  there  was  some  testimony  relating 
to  rents  and  profits  which  plaintiffs  were 
seeking  to  recover  if  they  wen  foond  entitled 
to  spedflc  performance. 

It  Is  undisputed  upon  the  evidence  that 
Brown,  one  of  the  parties  to  the  contract 
and  one  of  the  plaintiffs  In  the  action,  paid 
one-half  of  the  amount  that  was  required  to 
be  paid  on  the  date  of  the  contract.  On  the 
same  day  C.  B.  CTotton,  the  other  party  to 
the  contract,  handed  his  check  for  a  like 
amount  to  Mr.  Francis  to  complete  said  first 
Installment  That  check  afterwards  came 
back  Into  the  possession  of  Mr.  Cotton  with- 
out having  been  cashed.  The  evidence  as  to 
the  manner  in  which  that  occurred  is  in  di- 
rect conflict  Mr.  Cotton  testified  that  Frau- 
ds came  back  into  his  ofllce  after  having  re- 
ceived the  check,  and  handed  the  check  to 
him,  saying  that  be  handed  it  back  to  him 
on  what  be,  Frands,  owed  him  on  the  deal ; 
the  exact  lai^age  of  his  testimony  in  that 
respect  being  as  follows : 

"M;  statement  is  that  the  day  the  contract  ta 
dated,  the  day  it  was  BigneA,  was  the  day  and 
date  the  checks  were  tamed  over  to  him  at  my 
office,  and  he  accepted  them  and  went  oat 
*  *  *  He  brought  the  check  back,  indorsed  it, 
and  took  credit  for  it.  Be  broaght  the  check 
back  to  me  after  having  gone  to  the  Citizens' 
Bank  with  Mr.  Brown.  He  brought  the  check 
back  and  said:  Take  this  back  on  what  I  owe 
yon  on  the  deal.*  •  *  *  After  the  cbeck  was 
turned  over,  we  all  went  to  the  Stock  Growers' 
Bank  and  pat  the  contract  in  escrow." 

He  further  testified  that  when  the  check 
was  returned  to  him  Frauds  took  a  receipt 
for  the  amount  thereof  as  part  of  what  was 
owing  to  him,  Cotton.  Francis  denies  that 
Cotton  obtained  the  check  in  the  manner  tes- 
tified to  by  him,  and  gave  a  different  version 
of  the  transaction  from  which  it  is  contended 
that  the  chet^  had  never  been  delivered  to 
Francis  or  accepted  by  him  in  such  a  manner 
as  to  constitute  the  transaction  a  payment  of 
Cotton's  one-half  part  of  the  first  installment 
of  the  purchase  price  required  by  the  con- 
tract to  be  paid  at  the  date  thereof  and  ac- 
knowledged therein  to  have  been  paid. 

The  question  whether  the  first  payment 
had  been  made  was  within  the  issues,  for  If 
that  payment  had  not  been  made,  then  the 
plaintiffs  had  not  compiled  with  their  part 
of  the  contract  Whether  it  was  made  or 
not  depended  upon  the  view  to  be  token  of 
the  evidence  xespectlng  the  manner  of  ddtv- 


ery  and  acceptance  of  Cotton's  check.  Upon 
the  confilctlng  evidence  conoemlng  Hiat  mat^ 
ter,  the  trial  court  found  that  the  payment  as 
required  by  the  contract  was  made.  If  the 
first  payment  was  made,  then  the  proper 
amount  to  complete  tlie  purdtiAse  price  was 
tendered.  The  evidence  as  to  tlie  payment  of 
one-half  of  the  amount  of  the  first  Installment 
that  was  to  be  paid  by  Cotton,  belug,  as  above 
stated,  in  direct  conflict,  the  finding  of  the  trial 
court  on  that  matter  should  not  be  disturbed, 
and  we  must  consider  the  case  from  the 
standpoint  that  the  first  payment  was  made. 
The  first  required  payment  having  been  made, 
a  fact  which  we  accept  as  established  in  the 
ease,  the  return  of  Cotton's  check  to  him 
was  equivalent  to  handing  htm  the  amount 
thereof  in  money,  and  whether,  as  between 
him  and  Francis,  he  thereby  received  some- 
thing to  which  he  was  not  entitled  Is  not 
within  the  proper  issues  of  this  case. 

It  is  very  clear  that  the  amount  allowed 
for  Interest  on  the  sum  tendered  by  Dela- 
hoyde  is  not  recoverable  by  the  plaintiffs  as 
damages.'  We  suppose  that  it  was  allowed 
on  the  theory  that  It  was  necessary  to  keep 
the  tender  good.  I  am  not  satisfied  that 
the  evidence  sufficiently  shovre  that  the 
amount  was  deposited  and  retained  In  the 
bank  in  audi  a  manner  as  to  keep  the  tender 
good  and  deprive  Delahoyde  of  the  nae  ef 
fhB  money.  Bat  aside  from  that  qnestloii,  It 
it  was  necessary  for  the  plaintiffs  to  keep 
the  tender  good  beyond  asserting,  in  the  peti- 
tion In  the  action,  a  readiness  to  pay  ^ 
balance  of  the  purchase  price,  It  does  not 
appear  that  any  other  part  of  Qie  price  ten- 
dered was  so  held,  retained,  or  deposited  as 
to  keep  good  the  tender  of  the  whole  anumnt 
of  the  pnrdiase  price.  Upon  the  theory, 
therefore,  that  it  was  necessary  to  keep  the 
tender  good,  we  do  not  understand  that  keep- 
ing good  the  part  ct  the  amount  which  was 
to  be  paid  by  Delahoyde  would  have  been 
snffldent.  But  under  the  drcomstances  of 
the  case,  the  defendant  having  refused  to  ac- 
cept the  money  when  tendered  and  refused  to 
convey  the  property,  It  was  unnecessary  for 
Delahoyde  to  keep  the  money  on  deposit  in 
the  bank  subject  to  the  acceptance  of  Fran- 
cis, but  it  was  Buffldent  for  the  plaintitEs  to 
allege  In  the  petlticn,  after  sbowlog  that  the 
balance  of  the  purchase  price  bad  been  ten- 
dered, that  they  were  ready,  able,  and  will- 
ing to  pay  the  amount  thereof,  or  they  could 
have  deposited  the  same  in  court  We  can- 
not agree,  therefore,  with  the  conclusion  of 
the  trial  court  that  Delahoyde  was  deprived 
of  the  use  of  the  money  by  the  defendant's 
refu.'iai  to  accept  it  when  tendered  or  to 
convey  the  property.  Whether,  by  keeping 
the  tender  good,  If  necessary,  he  would  havt- 
been  entitled  to  interest  upon  the  amount  is 
a  question  upon  which  I  express  no  opinion. 

BEARD,  J.,  concurs  in  the  conduslous 
reached  In  the  foregoing  (^ulons. 
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BNGEN  T.  OLSON.    (No.  791.) 
(Supreme  Court  of  Wyoming.   Jan.  26,  1B15.) 

1.  PLEADINQ  ({  403*)— iROBFIMITENiaS— OU»K 

BY  AN8WEB. 

In  an  action  to  recover  rent  claimed  to  be 
dne  lor  certain  real  estate  baaed  on  a  written 
agreement  between  plaintiff  and  defendant  that 
defendant  "rents  my  place  S,  W.  H  sec  11  know 
ia  the  StinboS  plase  on  same  grown  is  In  pre- 
veas  contract  and  tbe  same  concideration  two 
Hundred  a  jear,"  wherein  defendant  hj  answer 
pleaded  sutm  other  contract,  any  ancertainty 
aa  to  tbe  contract  referred  to  was  thereby  made 
certain. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  II  134&-1347;  Dec.  Dig.  |  403.*1 

2.  Landiabd  AitD  Tkhaiit  (I  22*)— Lease— 
OoNSTBtJcmoir  •-  Bevsbsnoi    to  Othxb 

Lease. 

In  such  action  where  it  appeared  that  de- 
fendant had  held  under  a  formal  lease  from  one 
R.  to  himself,  which  premises  had  been  pur- 
chased by  plaintiff  during  the  term  and  the  lease 
assigned  to  him,  it  clearly  appeared  that  such 
other  lease  was  the  one  the  parties  had  In  ndnd 
and  to  which  tbey  referred. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  H  5S-58;  Dee.  Dtg.  I  22.*] 

3.  liAKDtOBD    AND  TENAWT   (I  231*)— AOTION 

FOB  Rent— ScFFiciENCT  OF  Evidence, 

In  an  action  for  rent  wherein  defendant 
claimed  damage  to  certain  water  riKbts,  evidence 
held  to  show  that  plaintiff  had  not  violated  the 
contract  as  to  water  rights,  or  withholding 
possession. 

[Ed.  Note.— For  other  Landlord  and 

Tenant,  Gent  Dig.  H  820-884;   Dec  Dig.  4 

231.*] 

4.  Appeaz.  and  Bbbob  (I  ei8*)— BiTICV— 

Ahendmbnt. 

Where  the  court  stated  in  its  jadgment  that 
plaintiff  In  an  action  for  rent  was  granted  leave 
to  amend  his  petition,  so  as  to  show  the  correct 
date  on  which  tbe  lease  commenced,  although 
the  record  did  not  show  that  the  amendment 
was  In  fact  made,  it  wonld  be  so  cfmsidered  on 
appeal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3710-8712;  Dec  Dig.  | 

9ia»i 

5.  Lawdlobd  and  Tewawt  (|  280*>— Action 
FOE  Rint:^"Mateeial  Vabiance." 

In  an  action  to  recover  rent,  where  the  pe- 
tition alleged  that  the  term  of  the  lease  com- 
menced April  12th,  the  court's  findin?  that  the 
correct  date  was  May  8th.  with  judgment  ac- 
cordingly, was  not  a  material  variance"  within 
Comp.  St  1010,  S  4591,  providing  that  no  vori- 
ance  between  allegations  and  proof  shall  be  ma- 
terial unless  it  has  actually  misled  the  adverse 
party  to  bis  prejudice,  and  that,  when  it  is  al- 
leged that  a  party  has  been  so  misled,  that  fact 
and  the  respect  in  which  he  was  misled  most  be 
shown. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  ||  904-«2S:  Dec  Dig.  } 
230.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Material  Variance.] 

Error  to  District  Court,  Albany  County; 
V.  J.  Tldball,  Judge. 

Action  by  Obarles  Olson  against  Nels  J. 
Engen,  with  counterclaim  by .  defendant. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 


CasBlua  M.  Eby,  of  Laramie,  ttx  plaintiff 
in  error.  M.  C.  Brown,  of  Laxamle,  for  de- 
fendant, in  error. 

BS&BD.  J.  In  tbla  caae  Olson,  wbo  was 
plaintiff  bBlow,  recovered  jndgment  against 
Engen  In  tiie  district  court  for  mt  dalmed 
to  be  dne  for  certain  real  estate.  Tbe  trial 
was  to  the  court  without  a  jury.  En  gen  as- 
signs error. 

The  action  was  based  vpoai  tbe  following 
written  agreement: 

"Centennial,  Wyo..  May  8,  mi. 

"This  Is  a  Bgiement  betwra  Charles  Olaon 
the  first  party  and  Nils  Engen  the  seomd  party 
that  Nils  Engen  rents  my  plase  S.  W.  %  sec 
11  know  is  the  Stlnhoff  plase  on  same  grown 
Is  in  preveaa  oonttact  and  the  same  conddersr 
tl<m  two  Hundred  a  year. 

**Gharle8  Olson, 
'^els  3.  Engen." 

The  contract  or  lease  which  the  plaintiff 
claims  was  referred  to  in  the  writing  and 
which  he  claims,  with  said  writing,  constitat- 
ed  tbe  leas^  and  which  was  niade  part  of  hia 
petition,  ia  a  fonnal  lease  iCrom  one  Bidiard- 
son  to  Engen  for  s&id  premises  tor  a  term 
commencing  April  12, 1910,  and  ending  April 
12,  1911,  at  the  rental  of  $200,  payable  on  or 
before  the  &cpiratlon  of  the  term.  The  pe- 
tition was  demurred  to  on  the  grounds  diat 
it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  that  the  wzUlng  was 
void  for  ancertainty.  The  dennirrer  was 
overruled,  and  defenduit  answered,  admit- 
ting tbeexecntian'ttf  Uie  wilting  and  denying 
the  other  all^tlons  of  the  petition.  For 
other  answer  be  alleged  that  he  had  leased 
the  premises  from  Btchardson  for  the  pre- 
vious year  by  the  lease  attached  to  the  peti- 
tion, and  that  ontain  water  rights  were  ap- 
purtenant tiiereto  wbldi  he  had  need  during 
the  term  of  said  lease ;  that  he  was  depriv- 
ed of  the  use  of  said  water  and  was  iesit 
oat  of  pos9es8i<m  of  said  premises  during 
the  time  in  ccutrorersy,  and  for  whkh  depri- 
vations he'  tialmed  damages.  Alleged  that 
tHc  writing  of  May  8,  1911,  is  so  vague,  in- 
definite, and  uncertain  as  to  be  wholly 
Many  other  matters  were  alleged  at  great 
length,  but  tbe  foregoing  Is  sufficient  to  pre- 
sent the  questions  discussed  In  this  court 
The  court  found  that  defendant  entered  Into 
a  written  lease  with  the  plaintiff  for  tbe 
property  described  In  tbe  petition,  said  lease 
to  commence  May  8,  1911,  and  terminate 
May  8,  1912;  that  under  said  lease  defend- 
ant agreed  to  pay  plaintiff  $200 ;  and  that  no 
part  of  tbe  same  had  been  paid,  and  gave 
judgment  accordingly. 

[1,2]  Whether  tbe  writing  of  May  8th  oo 
its  face  suiUciently  identified  tbe  Bldiardson 
lease  as  the  contract  referred  to,  we  need  not 
determine,  for  the  defendant  by  bla  answer 
pleaded  tbat  lease  and  alleged  that  he  bad 
sustained  damages  on  account  of  the  all^»d 
failure  of  plflintlfl  to  comply  with  Its  tenos 
during  the  period  for  which  he  tdalmed  rent 
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If  there  was  any  tmcertalnty  as  to  the  con- 
tract referred  to  In  the  writing.  It  was  made 
certain  by  the  answer.  Not  only  so,  bnt  from 
the  instrament  Itself,  considered  in  the  light 
of  the  ctrenmstances  attending  Its  ezecntl<m, 
as  shown  by  the  evidence,  we  are  clearly  of 
the  oplnicm  that  It  was  the  Richardson  lease 
which  the  parties  had  in  mind  and  to  which 
they  referred.  Kagen  was  the  lessee  nnder 
that  lease,  and  the  premises  had  been  pnr- 
cbased  by  Olson  dnrlng  the  term  and  the 
lease  assigned  to  him,  and  It  was  to  him  that 
Ehigen  paid  the  rent.  Olson  testified,  and  it 
Is  not  denied,  that  Engen  dictated,  and  that 
he  (Olson)  wrote,  the  contract  as  dictated. 
It  further  appears  by  a  letter  dated  April 
25,  1912,  written  by  direction  of  Engen  to  the 
attorney  of  Olson,  that  the  Richardson  lease 
was  the  one  referred  to,  as  in  that  letter  he 
states  that  the  written  contract  between 
himself  and  Olson  calls  for  the  same  right 
and  prirlleges  as  nnder  the  lease  from  Rich- 
ardson. That  lease  was  for  the  land  and  ap- 
purtenances, and  H  contains  no  statement 
that  there  was  any  water  right  an>virtenant 
to  the  land. 

[3]  EIngen  testified  that  Olson  had  not  in- 
terfered with  his  i)Os&esslon  or  the  nse  of 
water ;  that  be  made  no  effort  to  nse  water 
because  his  father-in-law,  Wolbul,  told  him 
not  to  do  so.  He  called  Wolbul  as  his  wit- 
ness, and  be  testified  that  there  was  no  wa- 
ter right  belonging  to  the  land;  that  his 
ditch  ran  through  the  land,  and  when  he 
had  more  water  than  he  needed  he  had  in 
previous  years  allowed  some  of  it  to  be  used 
on  the  Steinhoff  tract.  Without  farther  re- 
ferring to  the  evidence,  we  are  satisfied  that 
the  conclusion  of  the  court  that  Olson  had 
not  violated  the  contract  with  respect  to  wa- 
ter i«  safflciently  sustained  by  the  evidence. 
The  same  la  true  of  his  dalm  that  he  was 
never  put  In  possession.  He  testified  Uiat  be 
got  some  pasture  from  the  land. 

[4,  i]  It  Is  further  extended  that  there  is 
a  nrtance  between  the  findings  of  the  court 
and  the  pleadings,  In  that  the  allegation  of 
the  petition  la  that  the  term  of  the  lease 
commenced  April  12th,  and  the  court  found 
the  correct  date  to  be  May  8tb.  '  The  court 
states  in  Its  Judgment  that  plaintiff  asbed 
and  was  granted  teava  to  amend  his  petition 
In  that  respect,  and,  while  It  does  not  appear 
by  the  record  that  the  amendment  was  made, 
the  court  treated  it  as  made,  and  it  will  be 
so  crauddered  here.  However,  if  it  be  not 
BO  cmsidered.  It  Is  not  shown  to  be  materlaL 
*Sbe  statute  piovldes  that  no  variance  be- 
tween the  allegations  In  a  pleading  and  the 
proof  shall  be  deemed  material,  unless  It  has 
actually  misled  the  adverse  party  to  his 
prejudice  la  maintaining  his  action  or  de- 
tenae  upon  the  merits,  and,  when  it  la  alleg- 
ed that  a  party  has  been  so  misled,  that  fact 
most  be  proved  to  the  satisfaction  of  the 
coort,  and  it  must  also  be  shown  In  what  re- 


q;>ect  he  has  been  misled.  Section  4S91, 
Comp.  Stat  1910.  No  showing  of  prejudice 
has  been  made  in  this  case. 

Numerous  other  alleged  errors  are  assign- 
ed, but  a  careful  examination  of  the  ^tlre 
record  convinces  ns  that  the  case  was  fairly 
tried  and  a  correct  c^mclnsion  reaped  by  the 
district  court  Such  being  the  case,  the  Judg- 
ment should  be  affirmed,  and  it  la  so  or- 
dered. 

Aflbrmed. 

POTTER,  a  J.,  and  SCOTT,  J.,  concur.  ■ 


OKLAHOMA  CITY  v.  TUCKER. 
(No.  A-2065.) 
(Criminal  Court  of  Appeals  of  OklahoouL  Jan. 

(ByUdbiu      t\e  Court.) 

1.  CazKmAi.  Law  a  1024*)— Muitioipaz,  Cob- 
FOEATions  (J  642*)— Violation  op  Obdi- 
NANCE— Right  of  Appeai.. 

(a)  7%e  right  of  the  state  to  appeal  tmn  an 
adverse  Jnd^ent  rendered  in  a  crmilnal  prose- 
cution la  controlled  by  statute,  and  exists  only 
by  specific  statutory  authority. 

(b)  The  right  of  toe  state  to  appeal  on  a  ques- 
tion reserved  by  the  representatives  of  the  state 
in  the  trial  court  is  based  on  section  0090,  Re- 
vised X^awa  of  1910;  but  this  statute  does  not 
confer  the  same  right  on  municipalities. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  SS  2699-2«14;    Dec.  Dig.  ' 
1024;*  Municipal  Corporations,  Cant  Dig. 
1412-1415 ;  Dec  Dig.  |  642.*] 

2.  Criuinal  Law  ({  1024*)— Municipal  Cob- 
poBATioNB  (I  642*)— Violation  or  Obdi- 
WANCE— Right  or  Appeal. 

A  legislative  act  granting  the  state  the 
ri^t  to  appeal  does  not  by  implication  grant 
the  same  right  to  miiuicipaUties  existing  under 
state  law,  unless  such  right  is  specifically  con- 
ferred. The  rlsht  of  the  Mvereign  to  appeal 
must  be  clearly  authorised. 

[Ed.  NotAi—Vor  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  259fr-2614;  Dec.  Dig.  { 
1024;*  Moolcipal  Corporations,  Cent  Dig.  If 
1412-141S ;  Dec.  Dig.  |  642.«1 

S.  Municipal  Gobpobations  (|  642*)— Viola- 
tion OF  Obdinancb— Appeal— DiBHissAZ. 
An  appeal  which  is  not  authorized  by  law 
will,  upon  proper  motion,  be  dismissed  by  this 
court. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  H  1412-1416;  Dee. 
Dig.  |642.»r 

Appeal  from  Ootml7  Court,  Oklahoma 
Count}';  Jolm  W.  Hayson,  Judge; 

Howard  A.  Tucker  was  ccmvlcted  of  vio* 
latlng  an  ordinance  of  Oklahoma  City.  On 
appeal  to  the  counfy  court  the  complaint 
was  set  a^de,  and  the  City  appeals.  Dla- 
mlssed. 

J.  W.  Johnson,  Municipal  Counselor,  and 
V.  V.  Ilardeastle,  Asst.  Municipal  Counselor, 
both  of  Oklahoma  City,  for  plaiotltt  In  error. 
Wright  &  BUnu,  of  Oklahoma  City,  for  de- 
fendant In  error. 

ARMSTRONG.  J.  [1,  i]  This  action  was 
b^n  In  the  police  coort  in  Oklahoma  City  In 
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May,  1918,  by  the  filing  of  a  complaint  In  the 
name  of  said  dty  against  Howard  A.  Tucker, 
cbai^lDg,  or  attempting  to  charge,  the  viola- 
tion of  a  city  ordlnanca  A  Judgment  was  giv- 
en adverse  to  Tucker  and  an  appeal  taken  by 
him  to  the  county  oourt  of  Oklahoma  county, 
as  provided  by  law.  When  the  cause  came 
on  for  hearing  In  the  county  court,  a  motion 
to  set  aside  the  complaint  was  filed  on  behalf 
of  Tucker  and  sustained  by  the  court.  From 
this  judgment  of  the  county  court  the  dty  of 
Oklahoma  City  has  attempted  to  appeal  to 
this  court.  A  motion  to  dismiss  the  appeal 
was  filed  by  counsel  for  the  defendant  in 
error  Tucker  on  the  ground  that  the  law  in 
this  Jurisdiction  does  not  confer  the  right  on 
the  dty  of  Oklahoma  City  to  appeal  from 
an  adverse  Judgment  of  the  court  below. 
Other  grounds  are  set  out  in  the  motion,  but 
they  are  without  merit.  The  only  question 
presented  Is:  Has  the  city  of  Oklahoma  City 
the  right  to  maintain  the  apiieat  under  the 
law  as  It  now  exists  in  this  st^te? 

Section  59e0,  Revised  Laws  1910,  Is  as  fol- 
lows: 

"Appeals  to  the  Criminal  Court  of  Appeals 
may  be  taken  by  the  state  in  the  following  cases 
and  DO  other:  First  Upon  judgment  for  the 
defendant  on  guaahing  or  setting  aside  an  in- 
dictment or  information.  Second.  Upon  an  or- 
der of  the  court  arresting  the  judgment  Third. 
Upon  a  question  reserrra  by  the  state." 

This  section  of  the  statute  spedfically 
grants  to  the  state  the  right  to  appeal  in 
certain  cases,  but  falls  to  confer  any  such 
rights  on  munidpalities.  It  is  a  well-settled 
rule  of  law  that  the  state  has  no  right  to  ap- 
peal from  adverse  judgments  unless  such 
right  Is  specifically  granted  by  either  con- 
stitutional or  legislative  provisions.  Except 
for  the  foregoing  statute,  the  state  Itself 
would  not  have  the  right  to  appeal  in  this 
jurisdiction.  This  provision,  however,  does 
not  authorize  the  municipalities  existing  un- 
der state  law  to  exercise  the  right  of  appeal 
from  adverse  Judgments  rendered  in  prosecu^ 
tlons  of  persons  chained  with  violating  any 
provision  of  city  ordinances. 

Counsel  for  the  plaintiff  in  error  urge  this 
court  to  construe  section  1819,  Kev.  Laws 
1910,  to  authorize  this  appeal.  This  section 
of  the  statute  Is  as  follows: 

"Appeals  and  proceedings  in  error  shall  be 
taken  from  the  Judgments  of  county  courts  di- 
rect to  the  Supreme  Oourt  and  Criminal  Court 
of  Appeals  In  all  cases  appealed  from  justices  of 
the  peace,  and  in  all  cases  appealed  from  the 
police  judges,  and  in  all  criminal  cases  of  which 
the  county  court  is  vested  with  jnrisdiction, 
and  in  all  civil  cases  originally  brought  in  the 
county  court  In  the  same  manner  and  by  like 
proceedings  as  appeals  are  taken  to  the  Supreme 
Court  from  judgments  of  the  district  court." 

We  are  unable  to  read  Into  this  provision 
language  granting  any  such  right  The  pur- 
pose and  Intent  of  this  section  Is  clear,  and  a 
construction  thereof  which  would  grant  au- 
thority to  dties  to  appeal  from  adverse  judg- 
ments in  cases  prosecuted  under  city  ordi- 
nances is  in  no  wise  warranted.  The  Legis- 
lature nugr  pass  such  a  law,  but  this  court 


has  no  power  to  do  sa  This  section  of  the 
statute  was  not  intraded  to  confer  any  spe- 
cial power  or  right  nptm  munidpalitiea.  It 
confers  no  right  on  the  state  to  appeal.  It 
simply  declares  the  law  allowing  appeals  to 
litigants  and  persons  charged  with  violating 
dty  ordinances.  It  clearly  did  not  contem- 
plate anything  else.  Under  this  provision  of 
the  statute  the  state  would  have  no  right  to 
aitpeal  from  an  adverse  Judgment  The 
state's  tight  rests  wholly  aa  sectUm  6990, 
supra. 

It  appears  to  be  a  well-settled  rule  that, 
althot^h  the  statute  may  authorize  the  state 
to  take  an  appeal  in  certain  cases,  this  right 
cannot  be  exercised  by  dties  or  municipal- 
ities in  prosecuti<ms  under  munidpal  or- 
dinances unless  the  statute  specifically  so  pro- 
vides. 

In  People  v.  Jacks<m,  8  Mich.  78,  the  Su- 
preme Court  of  Michigan  said: 

"Although  the  recorder  of  Detroit  may  bare 
power  to  reserve  for  our  opioion  questions 
which  arise  upon  the  trial  of  offenses  agaiost 
the  general  laws  of  the  state,  he  has  ntme  to 
reserve  sudi  as  arise  upon  tbo  trial  of  com- 
plaints for  the  breach  of  dty  ordinances." 

The  qnestlon  here  under  discussion  was 
considered  by  the  Supreme  Court  of  Kansas 
In  the  case  of  City  of  Salina  v.  Wait.  66  Kau. 
283.  43  Pac.  266.  In  this  case  Wait  was  pros- 
ecuted in  the  police  court  of  Salina  for  violat- 
ing an  ordinance  relating  the  use  of  hacks,, 
etc.  He  was  convicted  in  that  court,  and 
from  the  Judgment  he  appealed  to  the  district 
court  In  that  court  he  challenged  the  valid- 
ity of  the  ordinance,  and  npon  his  motion  the 
district  court  quashed  the  complaint  and  dis- 
charged him  from  custody.  We  quote  at 
length  from  that  court  as  follows: 

"Does  an  appeal  lie,  and  has  this  court  juris- 
diction to  review  the  ruling  of  the  district 
court?  A  negative  answer  must  be  given  to 
both  of  these  questiona.  The  defendant  is  en- 
titled to  take  an  appeal  to  the  district  court 
from  the  judgment  of  the  police  court  (Gen.  St. 
1889,  Par,  854),  but  we  lind  no  provision  au- 
thorizing the  city  to  appeal  from  the  judgment 
of  the  police  court  In  prosecutions  by  the  city 
for  an  act  of  a  criminal  nature,  and  which  is 
an  offense  against  the  laws  of  the  state,  tbe 
defendant  may  appeal  to  the  Supreme  Court 
from  any  judgment  rendered  against  him  in  the 
district  court.  Cr.  Code,  §  281.  We  have  no 
statutory  provision,  however,  expressly  giving 
the  right  of  appeal  to  a  city  in  any  prosecution 
brought  in  its  name.  Appeals  to  the  Supreme 
Court  can  only  be  taken  by  the  state  in  three 
cases :  'First  upon  a  judgment  for  the  defend- 
ant, on  quashiog  or  setting  aside  an  Indictmrat 
or  mformation;  second,  upon  an  order  of  the 
court  arresting  judgment ;  third,  upon  a  ques- 
tion reserved  the  state.*  Id.,  i  283.  With- 
out this  provision  no  appeal  could  be  taken  by 
the  stat^  and  we  find  no  such  provision  au- 
thorising an  appeal  by  the  dty.  It  has  been 
assumed  that  the  city  might  appeal  in  cases 
where  the  act  sought  to  be  punished  was  an 
offense  against  the  public  at  large,  criminal  in 
its  nature,  and  such  as  might  be  or  is  punish- 
able under  the  criminal  laws  of  the  state. 
Whether  auch  right  exists  in  tbe  city  without 
erpress  legislation  to  that  effect  It  is  unneces- 
sary to  determine  at  this  time.  The  prosecution 
in  this  instance  is  for  tbe  violation  of  a  mere 
muoicipal  re;:ulation.  There  Is  no  prorisiun 
which  expressly  or  impliedly  gives  the  dty  a 


Digitized  by  Google 


HARRIS  8TATB 


759 


rfght  to  an  appeal  In  rack  cases,  and,  without  a 
statatorj  aathority,  no  right  of  appeal  exists. 
ThlM  coart  Is  ther<E»or6  without  jwisdiction  to 
review  the  ruling  of  the  district  court,  and 
therefbre  the  appeal  will  be  diamlssed.** 

See.  alao.  City  of  St  LouU  Marcbel.  99 
Mo.  475,  12  S.  W.  1050;  City  of  St  Louis  t. 
White.  99  Mo.  477,  12  S.  W.  1050. 

[3]  We  are  of  opinion  that  the  c^ty  of  Okla- 
homa City  Is  granted  no  right  to  appeal  from 
an  adverse  judgment  rendered  in  a  prosecu- 
tion for  the  breach  of  its  ordinances. 

It  follows  therefore  that  the  motion  to  dis- 
miss should  be  sustained,  and  the  appeal  dis- 
missed. It  Is  so  ordered. 

DOTXiE.  P.  J.,  and  FUBMAN,  J.,  concar. 


HARBIS  T.  8TATB.   (Na  A-1905,) 
(Criminal  Oourt  of  Appeals  of  Oklahoma. 
Jan.  27,  1916.) 

fSyllabua  by  th«  Court.) 

1.  LKWDNBSS  (S  10*)— ADtTLISBT— PBOOV. 

In  a  prosecatira  for  adultery,  positive  evi- 
denoe  of  the  direct  fact  la  not  reqaired.  The 
tact  of  carnal  intercourse  may  be  Inferred  from 
circomstapces  that  lead  to  it  by  taix  inference 
as  a  necessary  conclnsian. 

iBA,  Note.— For  other  cases,  see  Lewdness. 
Cent.  Dig.  1 16;  Dea  Dig.  f  10.*] 

2.  LBWDiraaB  (I  10*>— Living  in  Aduioxbt— 
StrmcnNcT  or  Evidence. 

In  a  prosecution  for  open  and  notorious 
adulten,  the  evidence  considered,  and  codtIc 
tion  affirmed. 

[Ed.  Note.— For  other  cases,  see  Lewdness, 
Cent.  Dig.  f  15;  Dea  Dig.  |  10.*] 

(Addiiiotua  Syttabm  ly  Editorial  Staff.) 

3.  Lewdness  (|  1*)— Elements  of  OrraNSE— 
"Living  Togethbb  in  Open  and  Notobx- 
ous  Advltebt." 

The  courts,  when  called  upon  to  determine 
what  constitotes  the  state  of  "living  together 
in  open  and  notorious  adultery,"  have  defined  it 
as  the  atote  of  cohabiting.  In  other  words,  the 
parties  must  dwell  togeuer  openly  and  notori- 
ously, upon  terms  as  if  the  conjugal  relation 
existed  between  them.  There  must  be  an  habit- 
ual illicit  Intercourse  between  them. 

[Ed.  Note.— For  other  cases,  see  Lewdness. 
Cent  Dig.  H  1-4;  Dec  Dig.  S  1.*] 

Appeal  from  District  Court,  Oarvlns  Oonii- 
ty ;  R.  McMlUian.  Judge. 

Sam  Harris  was  convicted  of  adnltery  and 
aiv»eala.  Afflnoed. 

B.  T.  Jones  and  Can  &  Field,  all  of  Pauls 
Vall^,  tor  plaintiff  In  error.  Chas.  West, 
Atty.  Gen.,  0^  J.  Davenport,  Aast  Atty.  Gen., 
for  the  States 

DOTLE,  P.  J.  Tb^  plaintiff  in  error,  Sam 
Harris,  and  Era  Baker,  w$re  jcrtntly  inform- 
ed agidnst,  and  by  a  verdict  of  a  jury  found 
gnil^  ot  adultery.  Said  crime  was  alleged 
to  have  beoi  committed  by  living  together  In 
open  and  notorious  adnlteiT-  The  Jnry  fixed 
the  punishment  of  plaintiff  In  error  at  a 
term  of  two  years  in  the  stste  penitentiary 
and  the  punishment  of  Eva  Baker  at  a  flne 


of  fl.  From  016  judgment  and  sentenoa  en- 
tered against  him,  Sam  Harris  appeals. 

[1,21  There  is  but  a  single  Question  pre- 
sented by  the  record  for  our  determination; 
that  is,  the  snffldoicy  of  the  evidence  to  sup- 
port tbB  verdict  evidence  shows  tiiat 
Eva  Baker  was  the  stepdaughter  of  Sam  Har- 
ris who  married  bar  mother  when  she  was 
about  6  years  d  age.  In  1806  or  1907.  Eva 
Baker  gave  birth  to  an  illegitimate  child.  In 
December,  1911,  she  gave  birth  to  another 
Ulegltlmate  chUd. 
Ed  PariEs  testUed,  in  substance: 
"I  live  southwest  of  Pauls  Valley;  have 
charge  of  the  road  camp;  was  formerly  deputy 
sheriff  and  county  commissioner.  Sam  Harris 
and  Eva  Baker  Uved  together  from  June,  1911, 
until  January  in  a  bouse  on  the  Taylor  place: 
saw  Eva  Baker  about  the  Ist  of  October,  and 
she  looked  as  if  she  would  be  confined  in  a 
month  or  two.  Never  saw  Mrs.  Harris  around 
there." 

Wash  Lemmons  testified  that  he  knew  Sam 
Harris  and  his  family.  E^a  Baker  and  her 
child  were  living  with  them  In  1911.  Harris 
bought  a  spring  crop  on  the  Taylor  place, 
about  three  miles  from  his  home  place,  and 
moved  enough  furniture  to  keep  house  with, 
and  Eva  Baker  went  to  live  there.  Harris 
spent  about  <Hie-fourth  of  his  time  there; 
did  not  see  Mrs.  Harris  there;  notl<^  that 
the  woman  was  In  a  delicate  condition. 

John  McCarty  testified  that  he  bad  a 
store  at  McCarty,  and  was  a  farmer  and 
stock  raiser.  Mrs.  Harris  was  In  the  store 
one  day  and  said  that  she  and  Sam  had  sep- 
arated. 

J.  A  Dunn  testified  that  six  years  ^o  Sam 
Harris  and  his  family  lived  on  his  place,  and 
Harris  had  another  place  about  three  miles 
away,  where  Eva  Baker  stayed,  and  at  times 
Harris  steyed  at  both  places;  that  in  1911 
Harris  bought  the  crop  on  the  Taylor  place, 
and  he  and  Eva  Baker  moved  on  and  lived 
there  for  several  months ;  that  he  heard  all 
kinds  of  talk  about  them,  and  heard  different 
i;>eople  say  they  were  living  togetl^r  as  man 
and  wife;  that  he  heard  remarks  about 
Harris  keeping  two  or  tbrcB  houses  around 
there;  and  that  it  locAed  strange  that  these 
w<anen  could  not  all  live  In  «ie  house. 

Pink  Duncan  testified  to  snbstantlally  the 
same  focts. 

Dr.  E.  Sullivan  tsstlfled  that  he  wbm  a 
practicing  physician ;  that  in  Deconber.  1911, 
he  met  a  woman  who  gave  her  maiden  name 
as  Eva  Baker;  that  aa  a  phone  message  he 
went  to  the  Taylor  place,  and  there  deliv^ed 
a  woman  of  a  child.  He  made  a  monoran- 
dum  of  the  woman's  ag^  m^den  name,  num- 
ber of  children,  and  place  nod  date  of  birth ; 
the  woman  gave  her  name  as  Harris;  maiden 
name  as  Eva  Baker ;  age  26  years ;  that  the 
memorandum  Is  <m  file  at  the  state  board  of 
health  at  Oklahoma  City.  Sam  Harris  was 
there  and  said  that  be  was  the  father  of  the 
diild,  and  that  t3ie  woman  was  his  wtte. 

For  the  defense  Sam  Harris'  sister,  AlUe 


•Per  ether  osmb  ■••  sams  topic  and  aeetloo  NUHBKR  in  Dee.  Dig.  *  Am.  Dig.  Key-No.  Secies  *  Rep'r  Indezw 


Digitized  by 


Google 


760 


146  PACIFIC 


BEPOBTEB 


(OkL 


Halstead,  and  ber  son  Arthur,  Sam  Harris* 
wife,  tbe  mother  of  Eva  Baker,  and  Henry 
Tu(A:er.  aon-ln-law  of  Sam  Harris,  testified 
that  they  bad  nerer  noticed  any  Improper 
Goudnct  on  the  part  ot  Sam  Harris  and  Bva 
Baker,  or  ocmdnct  indicating  improper  re- 
lations. 

Sam  Harris,  as  a  witness  In  his  own  be- 
half, testified  that  his  family  consisted  of  his 
wife  and  six  chlldrai  and  a  stepdaughter, 
Eva  Baker;  that  he  was  married  20  years; 
tha^  when  Eva  Baker  was  20  years  old  she 
gave  birth  to  an  Illegitimate  child,  and  that 
he  did  not  know  who  was  the  author  of  her 
ruin;  that  6  years  later,  on  the  Taylor  place, 
she  gave  birth  to  another  child;  that  Dr. 
Sullivan  waited  on  her,  and  he  paid  him  for 
his  services.  He  denied  stating  that  he  was 
the  father  of  the  child,  and  denied  having 
had  improper  relations  of  any  kind,  at  any 
time,  or  at  any  place  with  his  stepdaughter, 
Eva  Baker. 

The  prosecution  In  this  case  was  not  com- 
menced upon  the  complaint  of  the  wife  of 
.the  plaintiff  In  error,  Sam  Harris.  It  is 
insisted  that  the  verdict  and  Judgment  Is  not 
supported  by  the  evidence,  In  that  there  was 
.no  evidence  tending  to  show  that  the  defend- 
ants were  "living  together  In  open  and  no- 
torious adultery.**  Tlie  statute  in  question 
provides  that/ 

"ProBecution  for  adultery  can  be  commenced 
and  carried  on  aKBlnst  either  of  the  parties  to 
the  crime  only  by  bis  or  her  own  husband 
or  wife,  as  the  case  may  be,  or  by  the  husband 
or  wife  of  the  other  party  to  the  crime:  Pro- 
vided, that  any  person  may  make  complaint 
when  persona  are  living  together  In  open  and 
notorious  adultery."    Section  2431,  Rev.  Laws. 

A  careful  consideration  of  the  ^sttmony 
satisfi^  us  that  it  cannot  reasonably  be  said 
that  there  was  no  evidence  tending  to  prove 
that  the  defendants  were  "living  together  In 
open  and  notorious  adultery."  In  Kitchens  v. 
State,  10  Okl.  Gr.  608.  140  Fae.  619.  it  is 
said: 

"In  a  prosecution  for  adultery,  positive  evi- 
dence of  the  direct  fact  is  not  required.  To 
require  positive  evidence  alone  would  Im  to 
give  immanity  to  practically  all  offenders.  Usu- 
ally presumptive  evidence  alone  Is  obtainable, 
and  the  fact  of  carnal  intercourse  is  inferred 
from  circumstances  that  lead  to  it  by  fair  in- 
ference as  a  necessary  conclusioQ." 

[3]  The  courts,  when  called  upon  to  de- 
termine what  constitutes  the  state  of  "living 
together  in  open  and  notorious  adultery," 
have  defined  it  as  the  state  of  cohabiting.  In 
other  words,  the  parties  must  dwell  togeth- 
er openly  and  notoriously,  upon  terms  as  if 
the  conjugal  relation  existed  between  them. 
There  must  be  an  habitual  illicit  intercourse 
between  them.  The  plain  and  manifest  pur- 
pose of  the  X^eglslature  In  the  enactment  of 
the  provision  of  the  Penal  Code  defining  adul- 
tery and  prescribing  the  manner  in  which 
prosecutions  therefor  may  be  commenced 
was  to  guard  and  protect  the  public  morals 
by  erecting  barriers  wblch  vidons,  lewd,  and 


lABcivlons  married  persons  may  not  safely 
pass.  The  object  of  the  proviso  was  to  pro- 
hibit the  public  scandal  and  disgrace  of  the 
living  together  of  such  persons  notoriously 
in  illicit  intimacy,  which  outrages  public 
decency  by  providing  that  any  person  other 
than  the  husband  or  wife  of  either  party 
may  make  complaint  In  the  case  at  bar  the 
defendants  did,  as  we  think  the  evidence 
shows,  live  toffethffl  In  open  and  notorious 
adultery. 

It  follows  that  the  judgment  should  be  and 

the  same  is  hereby  affirmed. 

FUBMAN  and  ARMSTRONG,  JJ.,  concur. 


HOSS  T.  HUNT.    (No.  6057.) 
(Supreme  Court  of  Oklahoma.   Oct  13,  1914. 
Rehearing  Denied  Jan.  9,  1915.) 

(Byllaiut  Jiy  the  Court.) 

1.  EiECTioNB  (S  295*)— Contest— Ballots- 
Evidence. 

In  a  contest  proceeding  involving  the  le- 
gality of  certain  votes  cast  in  precinct  6  in 
vVagoner  county,  evidence  was  introduced  show- 
ing such  disregard  of  the  law  and  irregularity 
by  the  election  offidala  in  making  and  ^rignhiB 
the  certificate  of  returns  as  to  warrant  Uie 
court  in  permitting  the  ballots  introduced  in 
evidence.  Held,  there  were  sufficient  facts  and 
circumstances  tending  to  identify  the  ballots 
in  question  to  warrant  the  court  in  permitting 
the  same  introduced  in  evidence  for  the  purpose 
of  counting, 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  Sg  207-299 ;  Dec.  liig.  8  295.*] 

2.  Elections  ({  285*)  —  Contest  —  Cousrr 

JnOOB— SUTFICJENCT  OF  EVIDENCE. 

In  a  contest  proceeding  over  the  office  of 
coimty  judge  of  Wagoner  county,  it  was  con- 
tended by  plaintiff  that  at  the  general  election 
of  1913  the  total  vote  cast  at  said  election  in 

grecinct  5  for  all  candidates  for  said  office  was 
8 ;  that  he  received  37  and  defendant  received 
39,  and  the  Socialist  candidate  11  votes:  that 
there  was  one  mutilated  ballot.  Plaintiff^s  evi- 
dence strongly  tend^  to  sustain  hia  conten- 
tion. Defendant  contended  there  were  98  votes 
cast;  that  be  received  62,  plaintiff  36,  and  the 
Socialist  10.  The  ballots  were  introduced  in 
evidence,  and  after  a  recount  thereof,  in  connec- 
tion wito  the  examinaticm  ot  the  ballot  stubs, 
the  court  found  defendant's  contention  to  t>e 
true.  Held,  there  was  sufficient  evidence  rea- 
sonably tending  to  sustain  the  finding  of  the 
court,  and  its  judgment  will  not  be  reversed 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  H  29T-289;  Dec.  Dig.  |  295u«] 

3.  ELECTIONS   (SS  205*)  —  "MUTtLATID 

BALLor'— Sufficiency  op  Evidence. 

In  precinct  7  in  said  county,  there  were  25 
votes  cast  for  plaintiff  and  5  for  defendant,  up- 
on which  no  names  of  candidates  for  Uie  om- 
ces  of  justice  of  the  peace  aud  constable  on  the 
Republican  ticket  were  printed.  At  the  sug- 
gestion of  one  of  the  election  officers,  the  voters 
of  these  ballots  wrote  the  names  of  one  Taylor 
and  Clark  for  the  offices  of  justice  of  the  peace 
and  constable,  respectively.  The  court  found 
that,  is  pursuance  to  a  common  understaudinf;, 
that  said  rotes  were  cast  for  a  person  for  each 
of  said  offices  who  was  not  entitled  to  run 
in  said  election,  and  with  the  purpose  and  in- 
tention of  so  marking  and  distmguishing  their 
ballots,  that  they  womd  be  counted  in  violation 
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of  law  tot  a  person  who  was  not  entitled  to 
have  safd  ballots  so  counted.  That  part  of 
section  3086.  Rev.  Laws  1910,  relative  to  mu- 
tilated ballots,  reads:  "Ballots  bearing  anj 
mark  aa  a  distinguishing  mark  shall  not  be 
coonted."  Beld  that,  when  the  facts  and  cir- 
camatanees  show  that  any  voter  so  maAs  or 
writes  on  Us  ballot  with  the  Intention  of  dis- 
tiOKUishing  It,  the  same  becomes  mutilated, 
within  the  purview  of  said  section,  and  should 
not  be  counted.  Held,  further,  there  are  soffi- 
cfent  facts  and  circumstances  reasonably  tend- 
ing to  sustain  the  finding  of  the  court. 
_  lEd.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  fl  166,  167,  297-299;  Dec  Dig.  U 
l&l,  295.*] 

Error  from  District  Court,  Wagoner  Ooun- 
tj ;  Snmmera  Hardy,  Judge. 

Quo  warranto  by  W.  B.  Mom  MCSlnst  W. 
T.  Hunt  Judgment  for  defendant*  and  plain- 
tiff brings  error.  Affirmed. 

See.  also,  40  OlcL  20,  138  Pac.  282. 

Robert  F.  Blab,  of  Wagoner  (Hairy  H. 
Brown,  of  Wagoner,  dt  conneeQ,  for  plalntUt 
In  error.  Thomas  H.  Owen  and  Joseph  O. 
Stone,  botb  €t  Unskogee,  tor  defendant  In 
error. 

RIDDLE,  3.  This  case  preSNtts  error  from 
the  district  conrt  of  Wagoner  county,  where- 
in judgment  was  rendered  In  foTor  of  defend- 
ant In  error,  defendant  twlow.  In  a  quo  war- 
ranto proceeding,  involTlng  the  office  of  coun- 
ty Judge  and  sheriff.  Plaintiff,  in  snbstance, 
alleged  In  his  petition  that  he  was  a  candi- 
date for  the  office  of  county  Judge  of  said 
county  as  nominee  of  Qie  Republican  party ; 
defendant  mis  a  candidate  for  said  office  as 
nominee  of  the  Democratic  party ;  Qiat  B)..L. 
Moore  was  a  candidate  for  the  nomination 
of  the  Socialist  party ;  that  at  tlie  election 
held  NoTember  5.  1018,  there  were  cast  for 
said  office  of  ooun^  Judge  2,332  rotes,  ot 
which  plaintiff  received  028,  defendant  917, 
and  Moore  483 ;  that  plaintiff  was  duly  and 
legally  elected  to  said  office;  that,  notwith- 
standing plaintiff's  election  to  said  office, 
the  county  election  board  wrongfully  and  un- 
lawfully declared  defendant  to  be  elected, 
and  Issued  to  him  a  certificate  of  election. 
He  alleges  that  the  certificate  made  and  re- 
turned by  the  precinct  election  board  In  pre- 
cinct No.  5  fails  to  state  the  truth  In  regard 
to  the  votes  cast  at  said  preset ;  that  Pre- 
cinct Inspector  F.  B.  Wertz  caused  the  coun- 
ters to  sign  the  certificate  required  by  law  In 
blank  before  the  votes  were  counted,  and  re- 
quired them  to  leave  the  certificates  and  tal- 
ly sheets  In  his  possession  in  this  condition ; 
that  said  Wertz  wrongfully,  fraudulently, 
and  unlawfully  did  change  and  cause  to  be 
changed  said  tally  sheets  and  certificates, 
and  did  write  Into  them  a  false  return  of  the 
votes  cast  In  said  precinct,  showing  34  votes 
for  plaintiff,  when  In  truth  and  In  fact  he 
received  37,  and  by  showing  50  votes  for  de- 
fendant, when  in  truth  be  received  only  39; 
that  said  county  election  board  canvassed 
said  returns  aa  thus  shown.  He  prays  that 


he  have  Judgment  of  the  court,  declaring  him 
duly  elected  county  Judge  of  said  county. 
Defendant  filed  bis  answer,  consisting  of  a 
general  denial,  and  alleging  that  in  precinct 
7  a  large  number  of  ballots  were  mutilated 
and  were  counted  In  favor  of  plaintiff,  when 
in  truth  and  fact  said  ballots  were  illegal  and 
should  not  have  been  counted.  To  this  'an- 
swer, a  reply  was  filed.  Upon  the  issues 
thus  made,  the  case  proceeded  to  trial  before 
the  Honorable  Summers  Hardy,  special  Judge, 
on  Novemlier  22,  1913.  A  large  volume  of 
testimony  was  introduced.  Including  the  bal- 
lots from  several  precincts,  among  them  be- 
ing predncts  Nos.  6  and  7,  two  of  the  prin- 
cipal precincts  in  controversy.  By  agree- 
ment of  all  parties,  the  contest  over  the  of- 
fice of  sheriff  of  said  county  was,  in  effect, 
consolidated  with  this,  cause;  and  the  evi- 
dence, in  80  far  as  applicable,  should  apply 
to  the  issues  in  that  case. 

[1-3]  At  the  conclusion  of  the  evidence,  the 
conrt  made  separate,  flndlngs  of  fact  and  of 
law,  finding  both  Issues  In  favor  of  defend- 
ant The  proposlttons,  as  stated  by  counsel 
for  plaintiff,  submitted  for  our  consideration 
for  reversal  of  this  cause,  are: 

"(1)  The  •vldence  estabUshea  berond  contro- 
versy tliat  plaintiff  received  87  votes  and  de- 
fendant received  39  votes  at  precinct  6,  and  the 
court  committed  reversible  error  in  refusing  to 
so  find  and  decide.  (2)  The  court  committed 
reversible  error  in  permitting  counsel  for  de- 
fendant to  Introduoe  in  evidence  the  ballots 
from  precinct  6,  without  first  requiring  him 
to  establish  by  a  burden  of  the  proof  that  said 
ballots  were  the  same  ballots  which  had  been 
cast  and  in  the  same  condition  when  offered 
In  evidence  as  when  cast  by  the  electors  and 
counted  by  the  counters.  (8)  There  is  no  I^al 
evidence  in  this  record  reasonably  tending  to 
support  the  findings  ot  the  court  that  plaintiff 
received  36  votes  and  defendant  received  62 
votes  and  the  Sodalist  candidate  received  9 
votes,  and  the  court  committed  reversible  er- 
ror in  so  finding." 

These  propositions  require  the  considera- 
tion of  the  evidence;  We  have  carefnlly 
read  the  excerpts  ot  tba  testimony  in  the 
briefs  of  counsel  for  btrtli  partira  and  have 
read  the  oitire  record  upon  the_  contested 
points.  The  first  question  presented  for  our 
consideration  is  as  to  whether  or  not  there  is 
any  evidence  tending  to  sustain  the  court's 
ruling  In  admitting  the  ballots  In  evidence 
from  precinct  No.  5;  in  other  words,  wheth- 
er or  not  said  ballots  had  been  sufficiently 
identified  as  the  ballots  cast  at  said  box. 
While  the  testimony  Is  anything  but  satis- 
factory, yet,  from  the  facts  and  drcurastanc- 
es  before  the  trial  court,  we  are  of  the  opin- 
ion that  there  was  sufficient  evidence  to 
warrant  the  ruling  of  the  court  In  holding 
that  the  ballots  sought  to  be  Introduced  and 
counted  from  precinct  5  were  the  Identical 
ballots  cast  for  the  office  of  county  Judge  In 
said  precinct  We  must  presume  that  the 
ruling  of  the  court  in  this  respect  was  cor- 
rect; and  the  burden  Is  on  the  party  chal- 
lenging the  correctness  of  thte  ruling;  and 
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as  we  say,  from  the  facts  and  ctrcnmstancoB 
before  the  trial  court,  we  are  not  prepared 
to  say  tbat  Otere  wai  not  anffictent  evidence 
before  tbe  conrt  to  warrant  tbe  actimi  of 
the  conrt  Tbe  conrt.  baring  admitted  the 
ballots  in  evidence  for  the  purpose  of  count- 
ing them,  the  question  arises:  Is  tbe  finding 
of  bie  court  upon  this  contested  pcdnt  rea- 
sonably sastalned  by  tbe  evldaice? 

There  were  many  facta  and  drconiBtances, 
Including  some  physical  facte,  whiA  indi- 
cate to  us  that  the  ruling  of  tbe  court  In 
this  regard  was  against  the  weight  of  the 
evidence.  Were  we  authorized  to  weigh 
tbe  evidence,  we  should  be  Inclined  to  find 
this  Issue  in  favor  of  plaintiff.  The  contest 
over  this  precinct  was  as  to  whether  or  not 
the  entire  vote  cast  was  88  or  98.  It  Is  ad- 
mitted tbat  the  total  .vote  cast  for  the  office 
of  Corporation  Commissioner,  Including  the 
Democratic,  Republican,  and  Socialist  votes 
in  precinct  No.  S,  was  90;  tbat  the  total 
vote  cast  for  the  office  of  United  States 
Senator  by  tbe  three  parties  was  90;  tbat 
tbe  total  vote  cast  for  tbe  office  of  Congress- 
man at  large  by  tbe  three  parties  was  90; 
and  there  are  other  circumstances  tending 
to  show  tbat  88  or  90  votes  were  all  tbat 
were  cast  In  said  precinct  This  was,  In  ef- 
fect, the  testlmoDy  of  Mr.  Thompson,  tbe 
judge  of  said  precinct,  and  one  Lomax,  the 
Socialist  watcher.  Notwithstanding  this  tes- 
timony, which  seems  to  us  to  be  reliable  and 
somewhat  of  a  conclusive  effect,  the  court 
had  before  It  the  ballots  and  tbe  stubs  from 
which  they  had  been  torn,  together  with  all 
the  witnesses;  had  an  opportunity  to  ob- 
serve their  demeanor  on  the  witness  stand, 
their  manner  of  testifying,  their  interest  or 
lack  of  interest;  and  from  all  the  facts  and 
circumstances,  in  evidence,  the  court  held 
that  there  were  S2  votes  cast  for  defendant 
and  only  36  for  plaintiff.  It  must  be  admit- 
ted, under  tbe  record  in  this  case,  that  there 
is  sufficient  evidence  reasonably  tending  to 
sustain  the  finding  of  the  trial  court,  and 
under  the  settled  rule  of  this  court  we  are 
not  at  liberty  to  disregard  the  finding  of  the 
court.  By  adding  to  the  number  of  votes 
which  it  is  conceded  the  respective  parties 
received,  the  vote  which  tbe  court  finds  from 
tbe  evidence  that  the  respective  parties  re- 
ceived In  precinct  6,  would  show  defendant 
to  have  been  elected  by  one  majority.  This 
case  was  before  this  court  (Moss  v.  Hunt,  40 
OkL  20,  135  Pac.  282)  upon  appeal  from  a 
Judgment  of  tbe  trial  court  sustaining  a  de- 
murrer to  plaintiff's  evidence.  In  an  opin- 
ion by  Chief  Justice  Hayes,  the  judgment  of 
the  trial  cimrt  was  reversed.  The  conrt  uses 
the  flawing  language: 

"The  irregularities  of  the  election  ofBcers  in 

grecinct  5  relative  to  tbe  handling  of  these  t>al- 
its  after  they  were  counted  by  the  official 
counters  in  connection  with  all  the  circum- 
stances of  this  raiie  are,  in  onr  view,  sufficient 
to  discredit  their  character  as  the  best  evi- 
dence. We  think,  under  the  circumstances, 
they  may  be  considered  i  but  it  is  a  question  of 
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fact  for  tbe  Jury  or  the  court  ^tting  as  a  trier 
of  the  facts  to  determbie  whether  uey  are  the 
identical  ballots  cast  by  the  voters  of  this  pre- 
cinct, and  to  determine  whether  the  greater 
weight  shall  be  given  to  the  ballots  or  the  evi- 
dence of  tbe  election  judges  and  the  bystandara, 
who  testified  as  to  tbe  result  either  as  ascer- 
tained by  them  from  the  tally  sheets,  or  as  stat- 
ed by  the  election  inspector  at  the  eloee  of  Uw 
canvass.  Upon  a  demurrer  to  tbe  evidence* 
the  weight  of  conflicting  evidence  cannot  be 
weighed,  and  for  this  reason  we  think  tbe  trial 
court  committed  error  in  sustaining  the  demur- 
rer to  the  evidence,  and  the  judgment  of  tbe 
trial  court  is  reversed,  and  the  cause  remanded 
for  further  proceedings  in  accordance  with  this 
opinion." 

It  seems  that  the  trial  court  baa  conform- 
ed to  the  opinion  rendered  therein,  and  has  ' 
weighed  the  evidence  and  decided  In  ta.rce 
of  plaintiff ;  and  to  fall  to  adhere  to  its  Judg- 
ment would,  In  effect,  overmle  many  ded- 
slons  of  this  conrt  and  disregard  a  settled 
and  sound  principle  of  procedure. 

Under  the  last  propoelUon,  it  Is  contended 
by  plaintiff  tbat  the  25  ballots  caat  for  plain- 
tiff and  the  6  cast  for  defendant  in  precinct 
7  were  not  mutilated  or  distlngalsbed  by  the 
voters,  and  that  the  court  committed  prejudi- 
cial error  in  so  holding  and  in  falling  to 
count  these  ballots.  The  undisputed  facts 
show  that  the  ballots  furnished  this  precinct 
had  no  names  printed  thereon  for  the  office  of 
justice  of  the  peace  and  constable  on  the  Re- 
publican ticket;  in  fact,  there  was  no  one 
nominated  In  this  precinct  by  the  Republi- 
can party  for  either  of  these  offloes,  and  tor 
this  reason  there  were  no  names  of  any  can- 
didates printed  on  the  ticket  for  elthor 
these  offices.  It  seems  that  tbe  question  arose, 
after  tbe  polls  had  been  opened  In  precinct  7, 
as  to  what  should  be  done  In  regard  to  voting 
for  a  candidate  for  constable  and  justice  of 
the  peace.  It  appears  tbat  one  of  tbe  elec- 
tion officers  advised  the  voters  that  they 
could  write  In  names  of  the  parties  to  be  vot- 
ed for  for  these  offices.  On  25  of  the  ballots 
cast  for  plaintiff  and  6  of  the  ballots  cast 
for  defendant,  there  were  written  in  the 
blank  spaces  the  names  of  Clark  and  Taylor, 
for  constable  and  justice  of  tbe  peace,  re- 
spectively. Tbe  trial  court  excluded  these 
ballots,  and  held  they  were  mutilated  and 
were  illegal.  Tbe  court  made  the  following 
finding: 

"At  precinct  No.  7  the  total  vote  as  disclosed 
by  a  recount  shows  as  follows :  Moss  37 ;  Hnnt 
26;  Casaver  29;  hong  18.  Upon  a  recount  of 
these  ballots  it  appeared  that  of  the  votes  cast 
a  great  number  had  written  on  tbe  face  thereof 
various  words,  indicating  an  intention  upon  the 
part  of  the  voters  to  vote  for  one  Clark  and 
one  Taylor  as  candidates  of  the  Republican 
party  for  justice  of  tbe  peace  and  constable  of 
tbat  precinct.  The  names  of  Clark  and  Taylor 
were  spelled  in  various  ways,  and  one  ballot, 
instead  of  containing  the  names  of  candidates, 
had  written  in  pencil  the  words  'Justice  of  the 
peace'  and  'constable.'  Upon  the  face  of  the 
recount  as  above  outlined,  the  defendant  Hunt 
is  shown  to  have  been  elected  to  the  office  of 
conn^  Judge,  and  the  plaintiff  Casaver  is 
shown  to  have  been  elected  jto  the  office  of  sher- 
iff. If  the  votes  In  No.  7,  which  are  called  in 
question,  be  sustained  as  legal  ballots,  then  the 
result  will  be  as  Just  stated.    If  they  be  d^ 
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dared  Ulegal,  both  defendants  will  be  entitled 
to  recorer.   •   •  • 

"Clark  and  Taylor,  nor  eitber  of  them,  had 
been  nominated  by  the  Repnbllcan  par^,  nor 
fa»d  their  names  been  placea  up<m  the  baUot  as 
nonpartisan  candidates,  and  they  were  not  en- 
titled under  the  lew  to  run  in  said  election,  nor 
to  have .  the  electors  cast  their  votes  for  them. 
There  is  no  proof,  in  fact,  that  any  snch  per- 
sons existed. 

"It  is  apparent  from  the  testimony  that  the 
voters  casting  the  marked  ballots  did  so  in  pnr- 
saance  of  a  common  nnderstanding  between 
themselves  and  at  the  suggestion  of  one  of  the 
election  officials  that  they  would  vote  for  a 
person  for  each  of  said  omcea  who  had  not  le- 
gally become  a  candidate  and  who  was  not 
entitled  to  ran  In  said  election  for  said  office, 
and  with  the  purpose  and  intention  of  so  mark- 
ing and  distinguishing  their  ballots  that  they 
woald  be  counted  in  violation  of  law  for  a 
person  whq  was  not  entitled  to  have  said  bal- 
lota  so  coanted." 

The  oonrt  then  proceeds  to  construe  certain 
proTlsioiu  of  the  Conatltntion  and  election 
laws,  and  b<Ms  tliat  all  ballots  upon  which 
names  of  Clark  and  Taylor  are  written  are 
illegal,  as  stated.  The  court  construes  the 
provisions  of  the  Constitution  and  the  laws 
enacted  In  pursuance  thereof,  providing  for 
the  nomination  of  candidates  for  all  offices, 
to  be  mandatory ;  and  that  no  one  Is  entitled 
to  have  bis  name  appear  upon  the  ticket  at 
the  general  election  who  was  not  the  regular 
nominee  of  his  party,  or  who  obtained  the 
right  to  have  his  name  placed  upon  the  ticket 
by  reason  of  having  been  nominated  by  peti- 
tion In  the  manner  provided  by  law;  and 
that,  as  neither  Clark  nor  Taylor  had  been 
nominated  in  either  manner,  there  was  no 
authority  for  either  of  them  to  be  a  candi- 
date, and  hence  writing  their  names  upon  the 
ballots  was  unauthorized  and  illegal.  We  are 
of  the  opinion  that  the  provisions  of  the  Con- 
stitution and  the  election  laws  passed  In  pur- 
suance thereof  are  mandatory,  and  that  no 
one  can  be  a  candidate  and  have  a  right  to 
have  his  name  plaoed  upon  the  ticket  at  any 
general  election  who  has  not  been  nominated 
either  at  the  primary  election  or  by  petition, 
as  provided  by  law,  except  under  certain  con- 
tingencies, where  the  committees  of  the  re- 
spective parties  are  given  the  power  to  select 
a  nominee ;  and  no  doubt  It  was  intended  by 
the  framers  of  the  Constitution  that  these 
provisions  should  be  mandatory  and  strictly 
followed  and  enforced.  The  determination  of 
this  question,  however,  is  not  controlling  in 
the  determination  of  the  point  as  to  whether 
or  not  the  ballots  in  precinct  7  were  muti- 
lated and  thereby  distinguished,  under  the 
provision  of  the  election  law  now  In  force 
and  which  was  in  force  and  controlling  at  the 
time  of  the  general  election  In  1912.  Had 
section  29,  c.  Ill,  p.  226,  Sess.  Laws  1910, 
become  a  law  and  had  been  in  force,  the  ques- 
tion would  be  simple  and  easy  to  solve ;  and 
It  would  be  very  clear  that  the  court  was 
correct  In  excluding  the  ballots  as  mutilated. 
This  section  provides: 

"No  mutilated  ballots  shall  be  deposited  in 
the  ballot  box  and  If  any  mutilated  ballots  shall 
be  found  therein,  they  shall  not  bt  counted,  ex- 


cept for  the  purpose  of  ascertaining  the  total 
number  of  votes  cast  in  the  precinct  All  muti- 
lated ballots  shall  be  returned  in  the  envelope 
marked  'Mutilated  Ballots.'  The  words  'Muti- 
lated Ballots'  as  used  in  this  section  shall  mean 
any  ballot  upon  which  appears  any  defacement, 
mutilation  or  distinguishing  mark  by  which  it 
could  be  identified." 

Under  this  section.  It  would  be  immaterial 
as  to  the  intention  of  the  voter,  but  if  from 
any  mark  or  word  or  name  written  upon  the 
ballot  which  would  have  the  effect  to  distin- 
guish It,  then  it  would  be  a  mutilated  ballot. 
In  other  words,  by  this  act  the  I<eglstature 
has  construed  the  act,  and  the  court  is  re- 
quired to  follow  such  construction ;  but  this 
section  never  became  effective,  and  the  law 
in  force  governing  the  election  in  question 
was  materially  different  That  part  of  sec- 
tion 3086,  Rev.  Laws  1910,  relating  to  muti- 
lated ballots,  provides:  "Ballots  bearing  any 
mark  as  a  distinguishing  mark,  shall  not  be 
counted." 

We  are  of  the  opinion  that,  in  view  of  this 
language,  before  a  ballot  should  be  held  ille- 
gal as  mutilated,  the  facts  and  circumstances 
should  show  that  it  was  the  intention  of  the 
voter  to  so  mark  it,  in  order  that  it  might  be 
distinguished;  and  it  seems  that  the  intent 
of  the  voter  must  govern.  It  is  true  that 
It  is  the  province  of  the  court,  or  a  Jury  try- 
ing the  case,  to  determine  the  intent  of  the 
voter  from  the  facts  and  circumstances,  in- 
cluding his  acts,  and  the  character  of  the 
mark  or  other  writing  or  sign  made  on  the 
ballot  In  this  case  the  court  finds  that  the 
names  written  upon  the  ballots  wei;e  written 
by  the  voters  with  the  Intention  and  for  the 
purpose  of  distinguishing  such  ballots,  so  they 
would  be  counted  in  violation  of  law  for  a 
person  who  was  not  entitled  to  have  said 
ballots  so  counted.  We  are  unable  to  say 
that  the  facts  and  circumstances  were  not 
sufficient  to  sustain  the  finding  of  the  court 
We  are  therefore  of  the  opinion  that,  in  view 
of  the  findings  of  the  court  the  ballots  in 
question  were  mutilated,  and  they  were  Il- 
legal. There  is  no  decision  of  this  court  con- 
struing the  statute  in  force  <»i  this  point  and 
governing  this  election,  yet  there  are  deci- 
sions of  similar  Import,  and  we  cite  a  few 
below:  Town  of  Eufaula  v.  Gibson,  22  Okl. 
507,  98  Pac.  565;  McClelland  v.  Erwln,  16 
OkL  622,  86  Pac.  283;  Bloedel  v.  Cromwell, 
104  Minn.  487,  116  N.  W.  947 ;  Weeks  v.  Kip, 
64  N.  J.  Law,  61,  44  Atl.  8S6;  Chamberlain 
V.  Wood.  16  S.  D.  216,  88  N.  W.  100,  66  L.  It. 
A.  187,  91  Am.  8t  Bep.  074 ;  Elwell  v.  Com- 
stock.  99  Minn.  261,  109  N.  W.  608,  7  L.  R. 
A.  CS.  S.)  621,  0  Ann.  Gas.  270. 

In  none  of  the  foregoing  decisions  was  the 
statute  under  consideration  die  exact  stat- 
nte  which  Is  In  force  in  this  state  and  gov- 
erned the  election  of  1012.  It  cannot  be 
doubted,  however,  that  the  statutes  which 
were  Involved  and  constrned  the  oonrts  in 
the  foregoing  cases;  as  well  as  the  statute  un- 
der consideration,  were  all  enacted  for  the 
purpose  vt  malntalTilTig  the  seerecy  €t  the 
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ballot,  to  the  end  that  fraud  and  comipt  elec- 
tions might  be  prevented  and  the  parity  of 
the  ballot  upheld.  Maintaining  the  secrecy 
of  tbe  ballot  la  simply  one  of  the  means  to 
this  end ;  that  Is,  to  prevent  election  frauds. 
Tbe  general  rule  la  that  the  voter  should  be 
held,  on  tbe  one  hand,  to  a  strict  performance 
of  those  things  which  the  law  requires  of 
him,  and,  on  the  other,  relieving  him  from 
the  consequence  of  a  failure  on  the  part  of 
the  election  officers  to  perform  their  duty  ac- 
cording "to  the  letter  of  the  statute,  where 
such  failure  has  not  prevented  a  fair  election. 
McCreary,  on  EUec.  |  724;  Rampendahl  v. 
Crump.  24  Okl.  873,  105  Pac.  201.  We  do 
not  hold  that  where  election  officials  inadvert- 
ently, or  otherwise,  fall  to  print  the  names  of 
a  r^ular  candidate  upon  the  ticket,  the  writ- 
ing of  the  names  of  such  candidate  upon  the 
ticket,  in  good  faith  by  the  voter,  would,  under 
our  statute,  constitute  a  mutilated  ballot  and 
render  the  same  Illegal.  But  we  hold  that 
there  are  sufficient  facts  and  circumstances 
in  this  case,  tending  to  snpport  the  finding 
of  the'court ;  and  that  the  court  having  held 
that  the  ballots  c^st  In  prednct  7  and  upon 
which  certain  namea  were  written  as  candi- 
dates for  the  offices  of  justice  of  the  peace 
and  constable  were  so  written  by  the  voters 
with  the  intent  and  purpose  on  their  part  to 
have  said  votes  cast  Illegally,  and  counted  for 
persons  who  were  not  entitled  to  be  candi- 
dates, such  holding  will  not  be  reversed. 
While  the  court  does  not  specifically  hold  that 
such  names  were  written  on  the  ballots  with 
tile  Intention  to  write  a  distinguishing  mark 
thereon,  yet  we  think,  from  the  facts  found 
by  the  court,  .the  Intent  may  reasonably  be 
Inferred  from  the  finding  the  court  made. 

For  the  foregoing  reasons,  the  judgment  of 
tbe  trial  conrt  is  affirmed.  All  tbe  JusUces 
concur. 


8HABP  T.  CITY  OF  GUTHRIE  et  al. 
(No.  6218.) 

(Supreme  Court  of  OUahoma.   July  14,  1914. 
RAearing  Denied  Jan.  9,  1915.) 

fSyllabua  T>y  the  Court.) 
1.  Municipal  Cobpokationb  (8  721*)— Pakks 

— Dedication  —  Injunction  — Aqtiok  bt 

Taxpayer. 

Where  pursuant  to  the  Act  of  May  2,  1890, 
c.  182.  26  Stat.  81,  and  Act  May  14,  1890,  c 
207,  20  Stat.  109,  tbe  United  StateH.  acting 
throuch  town-site  trustees,  filed  with  the  reg- 
ister of  deeds  of  Logan  county,  a  plat  of  a  cer- 
tain tract  of  land  surveyed  Into  streets,  alleys, 
lots,  and  blocks  and  known  as  the  town  site  of 
"Capitol  Hill,"  whereon  it  ifl  shown  that  a  part 
thereof  embracing  10.62  acres  was  designated  as 
"Capitol  Park" ;  and  where  the  settlers  tbereon 
thereafter  obtained  titles  to  said  lota  as  shown 
upon  said  plat,  some  of  which  abutted  on  said 
park;  and  where  with  intent  to  act  pursuant 
to  Act  May  2,  1890,  and  certain  instructions 
frnm  the  land  office  said  trustees  on  July  21, 
1890,  made,  executed,  and  delivered  a  deed  to 
tbe  city  of  Guthrie,  of  which  said  Capitol  Hill 
was  then  and  still  is  a  part,  purporting  to  con- 
vey said  park  to  the  city;  and  where  the  city 


thereafter  took  possession  and  ttom  time  to 
time  ocpended  a  large  snm  of  money  from  Its 
public  funds  In  improving  tbe  same  as  a  park, 
and  where  said  deed  was  afterwanls  canceled, 
and  on  April  8,  1913,  with  intent  to  effectuate 
the  trust  and  paas  the  title  to  said  park  from 
the  United  States  to  the  municipality,  the  Pres- 
ident of  the  United  States  made,  executed,  and 
delivered  to  tbe  city  of  Guthrie  a  deed  thereto 
pursuant  to  said  act— held,  that  such  waa  in  le- 
gal effect  a  grant  by  the  United  Sutea  to  tb» 
manidpality  and  a  dedication  of  said  10.62 
acres  for  park  purposes,  and  tliat  an  action  will 
lie  in  favor  of  a  resident  tnipaver  of  the  mu- 
nicipality to  enjoin  its  diversion  from  those  pur- 
poses to  a  private  use. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  U  154St-1544;  Dec. 
Dig.  1721.*) 

2.  MUNICIPAI.  COSPOBATIONS  (|  721*>— PaBKB 

— Deeds— Teust—Repomati  OCT . 

Where  a  statute  empowers  a  conveyance  of 
the  title  to  land  to  a  munlcinality  for  park 
purposes  and  Uie  mnnicipali^  takes  tiHe  there- 
to under  a  deed  made,  executed  and  ddivered 
pursuant  thereto,  the  municipality  takes  hi  like 
manner  as  if  said  statute  were  written  into  the 
deed,  and  where  tbe  statute  impresses  the  land 
thereby  conveyed  with  a  trust  the  muniefpalitr 
will  not  be  heard  to  r^ndiate  the  trust  or  be 
permitted  to  divert  the  property  to  another  use. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {}  1542-1544:  Dec 
Dig.  1721.*] 

Error  from  District  Court,  Logan  County ; 
A.  H.  Huston,  Judge. 

Action  by  B.  Q.  Sharp  sgalnst  the  Olty  of 
Outlude  and  otbera.  Judgment  for  defend- 
ants, and  idaintiff  brings  evtot.  Reversed 
and  remand^,  with  direction. 

Hepburn  &  Chappell  and  Devereuz  &  Hil- 
dreth,  all  of  Guthrie,  for  plaintUT  In  errw. 
Dale  &  Blerer  and  Tlbbetts  A  Green,  all  nt 
Guthrie,  for  defendants  in  error. 

TURNER,  J.  On  May  23,  1913,  E.  G. 
Sharp,  plaintiff  in  error,  a  resident  taxpayer 
of  the  dty  of  Guthrie,  in  the  district  court 
of  Logan  county,  sued  defendants  in  error 
in  effect  to  enjoin  the  city  from  t-onveying 
what  Is  known  on  the  official  plat  of  the 
city  as  "CaiHtol  Park,"  to  the  Methodist 
University  for  the  sum  of  one  dollar.  l%ere 
was  trial  of  tbe  cause  to  the  court  and  Judg- 
ment for  defendants,  and  plaintiff  brings  the 
case  here. 

[1,21  He  assigns  that  the  court  erred  In 
refusing  to  grant  him  the  relief  prayed.  Tb6 
record  discloses:  That  on  December  16, 
1891,  the  United  States,  pursuant  to  Acts  of 
May  2,  1890,  and  May  14, 1890,  acting  through 
town-site  trustees,  on  February  28,  1898,  ffi- 
ed  with  the  register  of  deeds  of  Logan  coun- 
ty a  plat  of  a  certain  tract  of  land  surveyed 
into  streets  and  alleys,  lots,  and  blocks,  and 
known  as  tbe  "Town  Site  of  Capitol  Hill," 
which  was  duly  recorded,  whereon  It  Is 
shown  that  a  part  of  said  tract  consisting 
of  10.62  acres  was  designated  as '  "Capitol 
Park."  That  at  ttiat  time  the  United  States 
was  the  owner  in  fee  of  all  the  land  embrac- 
ed therein;   and  that  the  settlers  thereon 
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ttmreafter  obtained  tUles  to  said  lots  as 
shown  upon  said  plat,  some  of  which  abutted 
<m  said  park.  That  said  park  was  reserved 
pursuant  to  section  22  of  the  Act  of  May  2, 
1890  (U.  S.  Comp.  St  1913.  {  6023),  the  per- 
timent  part  of  which  reads: 

"  •  •  •  Provided,  that  hereafter  all  sarveya 
for  town  sites  in  said  territo^  shall  contain  rea- 
erratioDa  for  parks  •  •  •  and  for  sohools 
and  other  public  purposes,  embracing  in  the  ag- 
gregate  not  less  than  ten  or  more  tiian  twenty 
acres ;  and  patents  for  sacb  reservetloDs,  to  be 
maintained  for  such  purposes,  shall  be  Issued 
to  the  towns  respectively  when  organized  as  mu- 
nicipalities." 

The  record  further  discloses:  That,  with 
intent  to  act  pursuant  thereto  and  certain 
Instructions  from  the  General  Land  Office, 
the  town-site  trustees  of  Capitol  Hill  on 
July  21,  1884,  made,  executed,  and  delivered 
a  deed  to  the  city  of  Outhrie,  of  which  Capi- 
tol HIU  was  tlien  and  etlll  Is  a  part,  purport- 
ing to  convey  said  park  to  the  dty.  The 
pertinent  part  of  said  deed  reads : 

"Now,  therefore,  said  parties  of  the  first  part 
as  such  trustees  by  virtue  of  the  power  vested 
aod  conferred  upon  them  by  tiie  terms  of  said 
act,  and  the  aforesaid  instmctloas  from  the 
General  Land  Office,  by  these  presoita,  do  giant, 
convey  and  confirm  onto  the  said  party  of  the 
second  part  all  the  following  lands  situated  in 
the  town  site  of  Capitol  HlQ  of  Logan  county, 
and  territory  of  Oklahoma,  described  as  fM- 
lows:  IHen  the  land  in  onescion  Is  described 
by  metes  and  bounds.]  To  have  and  to  hold 
and  maintain  the  same  for  the  sole  and  separate 
use,  benefit  and  purpose  ot  a  public  park  for 
public  uses  and  no  other." 

That  thereupon  the  dly  took  possesaion 
of  said  park  and,  after  die  creaOon  ot  a 
park  board,  expended  $2,600  of  the  pobUc 
fands  of  the  dty,  raised  for-tliat  purpose, 
In  Improrlng  On  same  as  a  paA,  and  In 
1908  voted  $180,000  In  bonds,  the  pnweeds 
of  $30,000  of  which  was  used  In  paving  the 
streets  through  and  around  said  park  and 
$150,000  In  the  oonstmctlon  of  a  conTenldon 
ball  within  Its  ocmflnes.  It  later  appearing 
that  said  deed  was  Insaffldent  to  effectuate 
the  trust  <22  L.  D.  807)  and  pass  the  title 
th^eto  to  flie  mnnldpall^,  on  April  8, 1913, 
a  deed  to  said  park  was  issued  by  the  Presi- 
dent of  th«  United  States  to  the  city,  the 
pertinent  part  of  whltih  reads : 

"Whereas  there  has  been  deporited  in  the 
Geoeral  Land  Office  of  the  United  States  a  cer- 
tificate of  the  register  of  the  land  office  at  Guth- 
rie, OkL,  whereby  it  appears  tliat  pursuant  to 
the  provisions  of  sectioD  22  of  the  Act  of  May 
2,  1890,  the  titj  of  Guthrie,  Logan  county,  is 
entitled  to  a  patent  for  the  reservations  desig- 
nated aa  reserved  for  schools,  block  80,  contain- 
ing 2.07  acias.  and  Capitol  Park,  containing 
10.62  acres  aggregating  12.69  acres  on  the  of- 
ficial plat  of  the  town  site  of  Capitol  Hill, 
now  a  part  of  the  city  of  Guthrie.  Now  know 
ys  that  there  is  granted  by  the  United  States 
unto  the  said  dty  of  Outhne  the  tracts  of  land 
sbove  described;  to  have  and  to  bo^  the  said 
tracts  of  land,  with  the  appurtenances  thereof, 
onto  the  said  city  of  Outhrie,  and  to  ita  suc- 
cessors forever." 

The  record  further  discloses  ttiat  on  May 
8, 1918,  a  cmtract  was  entered  into  between 
the  cUar  and  the  Oklahoma  Uethodlst  Dnlver- 


slty  In  which  the  latter  agreed  to  support  and 
maintain  perpetually  an  educational  Instl- 
tntlon  upon  said  park  as  a  standard  univer- 
sity of  high  class  and  grade;  that  there- 
after the  city  of  Guthrie,  pursuant  to  an  or- 
dinance and  referwdnm  T<rte  of  the  people 
of  the  dty  for  the  express  consideration  of 
one  dollar,  made  and  executed  and  placed 
in  escrow  in  the  Guthrie  Savings  Bank  a 
warranty  deed  to  the  land  embraced  in  said 
park  "to  be  delivered  to  said  Methodist  Uni- 
versity of  Oklahoma  upon  the  procurement 
by"  It  "of  a  permanent  endowment  fund  of 
$250,000  in  monoy  or  securiUea  or  both,"  and 
when  the  same  was  sought  to  be  delivered 
this  suit  was  brought  to  enjoin  Hie  delivery 
of  said  deed  and  secure  Its  caiuseUaticxL  Al- 
though a  dedication  by  a  deed  or  other  writ 
Ing  is  unnecessary,  the  filing  of  the  idat  and 
the  execution  and  dcUvery  of  the  deeds 
aforesaid  was  conclusive  proof  of  a  dedica- 
tion of  the  tract  ot  land  In  questloa  for  park 
purposes  and  a  conva^noe  thereof  by  the 
United  States  to  the  dty  In  brust  to  the  use 
of  the  public  for  park  purposes  only.  In 
Davenport  r.  Bnffingtcm  at  aL,  97  Ved.  284, 
38  0.  a  A.  4C3,  46  L  B.  A.  877.  the  tacts 
were  that  In  1870  the  OhenAee  Nation  pass- 
ed an  net  reserving  a  tract  ot  land  one  ndle 
square  at  every  railroad  station  upon  its 
lands  and  authorised  the  prindpal  chief  to 
appoint  commissioners  to  locate,  survey,  and 
sell  the  same  as  sites  for  towns.  This  was 
done  where  Vbiita  now  stands,  and  later 
lots  were  advertised  and  sold  as  shown  on 
said  idat^  which  was  duly  fliad  and  wproved 
tv  the  National  Oonncll  ot  said  natl<m. 
Thereafter  sald^  council  created  "Downing- 
ville,"  a  muuidpal  corporation,  which  took 
possession  and  cwtrol  of  the  streets,  alleys, 
and  public  parks  as  shown'  on  said  plat  and 
expended  money  on  said  parks,  as  here.  Aft- 
er a  lapse  of  some  23  years,  to  wit,  on  De- 
cember 4,  1896,  said  council  passed  another 
act  authorizing  the  town  commissioners  of 
that  nation  to  survey  and  plat  said  parks 
into  lots  and  sell  them,  which  waa  done  and 
possession  yielded  the  purcliaser.  There- 
after a  resident  taxpayer  of  DowningvlHe. 
among  others,  set  forth  these  facts  and  aver- 
red the  illegality  ot  the  sale  and  that  the 
purchase  thereunder  was  void  and  prayed 
and  obtained  an  injunction  against  the  pur- 
chaser from  constructing  a  residence  on  the 
lot  so  purchased.  In  reviewing  the  action 
of  the  trial  court  on  the  demurrer  to  the 
petition,  the  court,  in  effect,  held  that  the 
fact  set  forth  was  in  legal  effect  a  grant  of 
this  land  tn  controversy  by  said  nation  for 
the  use  of  the  public  for  park  purposes,  and 
that  a  resident  taxpayer  of  the  municipali- 
ty had  a  right  to  enjoin  its  diversion  from 
those  purposes  to  a  private  us&  The  court 
said: 

"The  designation  of  this  land  as  parks  or  com- 
mons on  the  plat  of  the  town  of  Downingville, 
whlcb  was  accepted  and  approved  by  the  nation 
in  1871,  was,  in  legal  tStet,  a  grant  of  the  land 
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for  the  ucltisive  use  of  the  public  for  park  par- 
poees,  and  a  warranty  on  tbe  part  of  the  na- 
tion, which  owned  it,  that  it  would  never  claim 
or  use  it  for  any  other  purpose.  The  purchase 
of  lots  in  accordance  with  this  plat  bj;  the  in- 
habitants and  tsxpayers  of  Downingville,  and 
their  imposition  upon  themselves  and  their  ex- 
penditure of  taxes  to  care  for  and  improve  tbe 
parks,  was  an  acceptance  of  this  eirant  and 
covenant  Bell  v.  Atl.  &  P.  R.  Co.,  63  Fed.  417, 
419,  11  C.  C.  A.  271,  272;  Beatty  v.  Kurtz,  2 
Pet.  S66,  683.  7  I<.  Ed.  621.  S27:  Jacksonville 
,  V.  Jacksonville  B.  Go^  67  111.  {^40,  542;  Le- 
Clercq  V.  Gallipolis,  7  Ohio,  pases  218,  221, 
nt  1  [28  Am.  Dec.  641];  Princeville  v.  Auten, 
77  111.  326,  330;  Brown  v.  Manning,  6  Ohio, 
208,  27  Am.  Dec.  256.  After  tbe  mayor  and 
town  council  of  the  town  of  Downlnffvule  was 
incorporated  by  the  Cherokee  Nation,  and  after 
it  took  possession  and  control  of  these  parka, 
this  grant  and  acceptance  became  a  tiiraefold 
contract  It  was  an  agreement  between  the 
nation  and  the  public— tbe  people  for  whose  use 
tbe  title  of  the  parks  was  held — an  agreement 
between  the  mayor  and  the  town  coun^  of  the 
town  of  Downingville  and  these  people,  and  an 
agreement  between  the  nation  and  the  munici- 
pality; and  all  parties  to  this  ucreement  were 
equally  bound  to  hold  and  keep  tbe  land  em- 
braced within  these  oarka  sacred  to  the  ex- 
clusive use  of  the  public  for  park  purposes." 

Defining  the  Interest  of  the  complaining 
tupayer  In  tbe  parks  to  be  that  of  ceetol 
que  trust  and  that  the  suit,  in  effect,  was  to 
preserve  and  enforce  a  trust,  the  court  said: 

"Now,  the  enforcanent  of  trusts  is  one  of 
tbe  n«at  beads  of  equi^  jurisdiction.  Tbe 
land  in  these  parks,  if  it  was  really  dedicated 
to  tbe  use  of  the  public  for  park  purposes.  Is 
held  in  trust  for  that  use,  and  courts  of  equity 
always  interfere  at  the  suit  of  a  cestui  que 
trust  or  a  cestui  que  use  to  prohibit  a  violation 
of  the  trust,  or  a  destruction  of  the  right  of 
user.  The  appellee  Tarrant  is  one  of  the  cestnis 
que  use  for  whom  these  parks  are  held  in  trust 
and  the  inevitable  conclusion  is  that  bis  inter- 
est in  them  is  ample  to  enable  him  to  maintain 
a  suit  In  equity  to  prerent  their  divendon  to 
privato  uses.** 

It  would  serve  no  useful  poriMse  to  dte 
any  considerable  number  of  authorities  in 
support  of  a  doctrine  so  well  established. 
But  see  U.  S.  v.  lU.  Central  Ry.  Co.,  154  TT. 
S.  226,  14  Sup.  Ct  1016,  38  L.  Ed.  971.  In 
Perry  Public  library  Ass'n  et  al.  v.  Lobsltz 
et  al.,  35  OkL  576,  130  Pac.  919,  the  facts 
were  that  the  city  of  Perry  accepted  a  gift 
of  ?10,000  from  Andrew  Carnegie  on  condi- 
tion that  the  dty  pledge  itself,  which  it  did, 
to  furnish  a  suitable  site  for  the  building 
and  maintenance  of  a  free  library  therein 
at  a  cost  of  not  less  than  $1,000  a  year.  Aft- 
er the  building  was  erected  and  the  library 
installed,  the  city  council  sought,  among  oth- 
er things,  the  possession  of  said  building  and 
to  establish  therein  offices  of  the  dty.  In  a 
suit  by  the  taxpayers  to  restrain  It  from 
no  doing.  In  the  syllabus  we  held: 

"That  the  title  to  ssid  building  was  not  ab- 
Bolute  in  the  dty  free  of  any  conditions  and  re- 
strictions, but  tiiat  the  dty's  title  to  same  is 
that  of  a  trustee;  and  that  it  holds  same  for 
the  bentiSt  of  tbe  public;  and  that  a  court  of 
equity  has  jurisdiction  to  emnpel  the  execution 


of  the  trust  in  c<mpliaBOe  with  tiie  terms  of  the 
gift;  and  that  the  action  of  tbe  officers  of  the 
dty  in  attempting  to  divert  the  building  or  a 
portion  thereof  to  the  above-named  uses  may  be 
enjoined  at  the  suit  of  resident  taxpayers  of 
the  city  and  benefidariea  of  the  trust' 

We  are  therefore  of  opinion  that  this  salt 
will  lie  in  favor  of  the  complaining  taxpayer, 
and  that  the  court  erred  in  refusing  to  pei^ 
petually  enjoin  the  delivery  of  the  deed  by 
the  escrow  and  cancel  the  same  as  prayed. 
It  will  not  do  to  say  that  the  deed  executed 
by  the  president  of  the  mnnicipality  conveys 
the  fee  unimpressed  with  a  trust,  and  hence 
the  dty  had  a  right  to  sell  and  convey  the 
land  in  virtue  of  authority  granted  by  that 
part  of  Its  charter  whldt  reads: 

"It  shall  have  power  to  make  contracts,  to 
take  end  acquire  property,  by  purchase,  con- 
demnati<m  or  otherwise,  necessary  for  the  pub- 
lic good  within  or  outside  of  the  dty  limits, 
and  to  own,  bold,  sell,  lease,  convey  or  other- 
wise dispose  of  any  real  or  personal  property 
within  or  outside  of  the  dty  limits." 

This  for  the  reason  that  the  statute  em- 
powering the  conveyance  of  the  title  to  the 
land  from  the  United  States  to  tbe  munici- 
pality provided  the  same  should  be  for  park 
purposes,  and,  when  the  mnnidpallty  took  ti- 
tle thereto  under  the  deed,  it  took  in  like  man- 
ner as  if  the  empowering  statute  were  written 
In  the  deed.  Hence,  as  the  empowering  stat- 
ute impre^ied  the  land  conveyed  with  a  tniat, 
by  accepting  the  deed  defendant  will  not  be 
heard  to  repudiate  tilie  trust  or  be  permitted  to 
appropriate  the  property  to  another  use.  22 
Am.  &  Eng.  Enc  Law  1125 ;  Dili,  oa  Munlc. 
Corp.  i  576.  In  other  words,  as  stated  In 
Choate  T.  Traiv,  224  U.  S.  666,  32  Sup.  Ct 
565,  66  L.  Ed.  941:  "Patents  Issued  In  pursu- 
ance of  statute  are  to  be  construed  in  con- 
nection with  the  statute.  *  *  * "  In  that 
case  the  Curtis  Act  exempted  to  certain  In- 
dians their  allotmento  from  taxation,  but 
the  patent  said  nothing  about  it  In  decla^ 
Ing  their  allotments  nontaxable,  tbe  court  in 
effect  held  that  that  part  of  said  act  exempt- 
ing said  lands  from  taxation  should  be  con- 
sidered as  if  written  into  tbe  patent  See, 
also,  Allen  et  aL  v.  Trimmer,  Tfeas..  144  Pac 
795,  decided  by  this  court  but  not  yet  offl- 
dally  reported.  Owen  et  al.  v.  City  of  Tuisa 
et  al.,  27  Okl.  264,  111  Pac.  320.  reUed  on  b; 
defendant  In  error,  Is  not  in  point  here. 
There  we  held  that,  for  tbe  reason  the  deed 
to  the  city  contained  no  clause  limiting  the 
title  or  use  of  the  land  conveyed,  the  same 
could  be  sold  by  the  dty  in  virtue  of  powez 
vested  In  tbe  dty  by  ito  charter.  Here  we 
hold  that,  such  clause  appearing  in  tbe  deed, 
the  dt7  has  no  right  to  sell  In  virtue  of  the 
terms  of  its  diarter,  for  the  reason  that  the 
same  has  no  applicatton  to  land  Impressed, 
as  here,  with  a  trust. 

Tbe  cause  is  therefore  reversed  and  re- 
manded, with  direction  to  grant  the  rdlet 
prayed.  Ail  the  Jostloes  concur. 
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BBNNBTT  r.  MEEK  at  sL    (No.  SS72.) 
(Supreme  Ooart  of  Oklahoma.    Jan.  9,  19160 

(iSyUabus  fry  the  Oowrt.) 

Apfeai.  and  EkBOB  (I  786*)— FuvoLonB  Af- 

FEAL— DisiasaAi.. 

Where,  upon  examination  of  the  petitl<m 
in  error  and  moti<»i  to  ^linp^n,  it  to  clearly  dis- 
cloflcd  that  the  appeal  to  manUatbr  Crlvolous 
and  without  merit,  and  taken  for  deuy,  the  ap- 
peal will  be  diimtosed. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Cent.  Die.  S  8128;  Dec  Dig.  {  7S&*J 

Error  from  County  Court,  Oklaboma  Coun- 
ty; John  W.  Hayson  Judge. 

Action  by  J.  U.  Meek  and  others  against 
8.  P.  Bennett  and  others.  Judgment  for 
plaintiffs,  and  defendant  Bennett  brings  er- 
ror. Dismissed. 

Harris  &  Mowlln,  of  Oklahoma  City,  for 
plalntUE  In  error.  W.  S.  Pendleton,  of  Shaw- 
nee for  defendants  in  error. 

BIDDLD,  J.  mie -parties  wlU  be  designat- 
ed here  as  they  were  in  the  trial  court 
Plaintiff  sued  defendants  in  the  court  b^ow 
upon  a  promissory  note  in  the  sum  of  $300. 
Jndgmrat  was  rendered  by  defiiult  against 
all  defendants,  except  8.  P.  Bennett,  who  filed 
an  answer  consisting  of  a  general  denial. 
Plaintiff  filed  a  motion  for  Judgment  on  the 
pleadings,  which  was  by  the  court  sustained. 
From  the  judgment  thus  rendered,  defendant 
Boinett  prosecutes  error. 

It  appears  from  the  petition  iq  error  and 
motion  to  dismiss  that  there  Is  no  merit  in 
the  appeal ;  that  same  is  frlvolons,  and  pros- 
ecuted for  delay.  It  was  said  this  court 
In  the  case  of  Sklrrln  v.  Bass  Furniture  &  O. 
Co.,  148  Pa&  190  (not  yet  officially  reported): 

"Where,  npon  the  ezamination  of  the  peti- 
tion in  error  and  the  motion  to  dtomiss,  ft  is 
clearly  discloeed  tiiat  the  appeal  to  manifestly 
frivolona  and  without  merit,  the  appeal  will  be 
dtomissed."  8UrTln  t.  Ooldsteln,  40  OkL  SIS. 
157  Pac.  1178. 

FoDowlns  tile  rule  laid  down  In  the  cases 
tnpra,  this  causa  should  be  dismissed ;  and 
it  Ifl  80  oidered.  All  the  Justices  ccncnr. 


LOVBrr  et  aL,  Creek  County  Com'rs,  t. 
IiANKFORD  et  al.    (No.  6059.) 
(Supreme  Court  of  Oklahoma.    Sept.  29,  1914. 
Rehearing  Denied  Jan.  9,  1916.) 

(SyUabut  by  «A«  Court.) 

1.  Statks  (f  191*)— Baitkb  ano  BAKKina— 
"SniT  Aqainst  thk  ^at^— Right  to 

Maintain. 

PlaintiSs  In  error  presented  their  claim  to 
the  bank  commissioner  and  the  banking  board, 
demanding  payment  out  of  the  depositors'  guar- 
anty fund.  Payment  was  denied,  upon  the 
ground  that  such  deposit  was  not  protected  by 
said  fund.  Thereupon  petition  for  writ  of  man- 
damus was  filed  in  the  district  court  of  Okla- 
homa county.  Alternative  writ  was  issued, 
which,  on  final  hearing,  was  disdiarged,  and  er- 
ror to  prosecuted  to  this  court.  Held,  ttiat  the 
bank  commissioner  and  the  banking  board  are 


a  part  of  the  execntlTe  branch  of  the  state  gor- 
emment,  and  a  snit  in  mandamus,  seeking  to 
compel  said  officers  In  their  official  capacity  to 
allow  and  pay  said  claim  out  of  the  depositors' 
guaranty  fund,  to  a  snit  in  effect  against  the 
state,  and  cannot  be  maintained  without  the 
consent  of  the  state. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  H  179-184 ;  Dec.  Dig.  $  191.* 

For  otiier  definitionB,  see  Words  and  Phrases, 
First  and  Second  Sertoi,  Suit  Against  the 
State.] 

2.  MANDAinrs  (S  64*)— Officiai.  Acts— Exer- 
cise OF  DiscBBTioN- Banks  and  Bansxnq. 

The  bank  commissioner  and  the  banking 
board  constitute  a  part  of  the  executive  branch 
of  the  state  government,  and  the  duties  devolv- 
ing upon  said  officials  require  the  exercise  of 
juagmcnt  and  discretion.  Beld,  in  the  absence 
of  allegation  and  proof  of  fraud,  or  arUtrary  ac- 
tion, their  decision  In  a  matter  within  their  ju- 
risdiction will  not  be  reviewed  or  controlled  by 
a  writ  of  maodamua 

[Ed.  Note.— For  otber  cases,  see  Mandamus, 
Cent.  Dig.  |8  128,  129 ;  Dec.  Dig.  |  64.*] 

3.  Banes  and  Banking  (|  16*)— Ouabantt 
Fund — Countt  Deposits. 

The  facts  in  this  case  examined,  and  held 
to  bring  the  case  within  the  mle  announced  by 
thto  court  in  the  case  of  Columbia  Bank  ft  Trust 
Co.  V.  United  States  Fidelity  &  Guaranty  Com- 
pany, S8  OU.  536.  126  Pac  566. 

[Ed.  Note^For  other  eases,  see  Banks  and 
Banking.  Cent  Dig.  H  12-17 ;  Dec.  Dig.  f  15.«] 

^Additional  SyUabm  by  Editorial  Staff.) 

4.  Banks  and  Banking  ({  15*)  —  "Qsnbbal 
Deposit"— GuABAKTT  Fond. 

Deposits  of  a  county,  made  pursuant  to 
Rev.  Laws  1910,  {  1640,  providing  for  ample 
security  and  direcnng  them  to  be  made  under 
strict  legislatiTe  safegnards.  do  not  come  within 
the  meaning  of  a  "general  deposit,"  protected 
by  the  depositors'  guaranty  fond,  created  pur- 
suant to  section  298  et  seq. 

[Ed.  Note,— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  U  12-17;  Dec  Dig.  | 
15.* 

For  otlier  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  General  Deposit.] 

Error  from  District  Court,  Oklahoma  Coun- 
ty ;  Geo.  W.  Clark,  Judge. 

Mandamus  by  Charles  W.  Lovett  and  oth- 
ers. County  Commissioners  of  Creek  County, 
against  J.  D.  Lankford  and  others,  compos* 
Ing  the  Banking  Board  of  the  State,  and  the 
Farmers*  ft  Merchants*  Bank  of  Sapulpa. 
Judgment  for  defendants,  and  plalntHts  bring 
error.  Affirmed. 

T.  8.  Decker,  Co.  Atty.,  of  Bapulpa,  Dale  ft 
Blerer,  of  Guthrie,  Wm.  T.  Hutchings,  of 
Muskogee,  and  Ledbetter,  Stuart  &  Bel],  of 
Oklahoma  City,  for  plaintiffs  In  error.  Charles 
West.  Atty.  Gen.,  and  Joe.  L.  Hull,  Asst 
Atty.  Gen.,  for  defendants  in  error. 


RIDDLE,  J.  This  proceeding  In  error  Is 
prosecuted  from  a  judgment  ot  the  district 
court  of  Oklahoma  county  in  favor  of  defend- 
ants. Plaintiffs,  as  commissioners  of  Cre^ 
county,  filed  their  petition  in  the  district 
court  against  the  state  banking  board  and  the 
Farmers'  ft  Merchants'  Bank  of  Sapulpa, 
praying  for  a  writ  of  mandamus.  Defend- 
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antB  flled  th^  answer  to  Qw  alternative  writ 
of  mandamus,  and  npon  the  Isanes  thus  made 
tbe  court  rendered  Judgment  In  favur  of  de- 
fradants,  dlsdiarglng  the  altematiTe  writ 

It  is' alleged  In  tbe  petition  tliat  the  connty 
treasurer  ot  Creek  count7t  on  the  lOtb  day  of 
September,  1912.  had  on  d^oslt  In  the  Farm- 
era'  &  Merchants  Bank,  the  snm  of  9106,- 
26&26,  9TI4SSXa.  being  deposited  to  the  cred- 
it of  the  treasurer  of  Creek  county,  and  $28.- 
823.25  was  deposited  In  the  name  of  the  treas- 
urer, aa  a  special  deposit;  that  said  bank 
was  at  tbe  time  subject  to  the  provisions  of 
the  bank  guaranty  law  of  the  state  of  Okla- 
homa ;  that  said  bank  failed  on  the  10th  day 
of  S^tember,  1912,  while  said  funds  of  said 
county  were  on  deposit;  thaf  defendant 
lAnkford.  as  state  bank  commissioner,  took 
charge  of  said  bank  and  its  assets;  that 
plaintHTs  demanded  payment  of  said  deposit 
from  said  banking  board  ont  of  the  deposi- 
tors' guaranty  fund,  and  that,  in  the  event 
there  was  not  sufficient  ftmds  to  pay  same, 
the  board  issue  a  certificate  of  indebted- 
ness covering  same;  that  the  banking  board 
refused  to  pay  same,  or  to  issue  a  certificate 
of  Indebtedness.  They  prayed  for  a  peremp- 
tory writ  of  mandamus,  rcQuirlng  said  board 
to  pay  tbe  amount  of  said  deposit,  or  to  Issue 
a  certificate  of  indebtedness  for  same. 

An  alternative  writ  of  mandamus  was  al- 
lowed, setting  out  the  foregoing  state  of 
facts.  Defendants  (1)  deny  the  Jurisdiction 
of  the  court,  and  (2)  aver  that  the  alternative 
writ  did  not  state  facts  sufficient  to  entitle 
plaintiff's  to  the  relief  prayed.  The  second 
gronnd  in  the  answer  was  sustained  by  the 
court,  and  Judgment  rendered,  dlscliarging 
said  alternative  writ. 

Flaintiffs  In  error  allege:  First,  that  the 
court  erred  In  refusing  the  peremptory  writ 
of  mandamus;  second,  In  overruling  motion 
for  a  new  trial.  Several  other  errors  are  al- 
lied, but  they  all  relate  to  one  proposition. 
Tbe  questions  presented  for  our  determina- 
tion are:  (1)  Is  this  suit  in  effect  a  suit 
t^ainst  the  state?  (2)  If  sucb  deposit  was 
protected  by  tbe  depositors'  guaranty  fund, 
is  a  writ  of  mandamus  a  proper  remedy  to 
secure  the  relief  sought  by  plaintiffs?  &) 
Was  the  deposit  in  the  name  of  the  treasurer 
of  Creek  county  in  the  Farmers'  &  Merchants' 
Bank  of  Sapulpa,  at  the  time  It  failed,  pro- 
tected by  the  depodtors'  guaranty  fund? 

It  Is  contended  by  counsel  for  plaintiffs 
that  the  last  two  questions  must  be  answered 
in  tbe  affirmative,  and  the  first  in  the  nega- 
tive; while  counsel  fbr  def^idants  In  error 
contend  that  the  first  must  be  answered  in 
the  affirmative,  and  the  last  two  in  the  nega- 
tive. Coonadl  for  the  respective  parties  have 
filed  elaborate  and  able  brie&  in  support  of 
tbelr  contentions.  These  questions  require  the 
constructlcn  of  the  section  ct  the  statute  re- 
lating to  the  depodts  protected  by  the  deposi- 
tors' guaranty  fund,  and  the  authority  con- 
ferred upon  the  banldng  boud*  and  the  char- 


acter of  duties  required  to  be  perfoimed  by 
them. 

[1]  Tbe  first  question  is:  Is  this  ndt  tn 
effect,  a  salt  against  the  state?  If  this  ques- 
tlm  may  be  answered  in  the  afflrmative,  it 
wlU  be  ranceded,  we  presume,  that  it  cannot 
be  maintained  without  the  consent  of  the 
state.  If  defmdants  in  error  may  be  ctnaid- 
ered  executive  officers  of  the  state,  and  In 
performing  their  duties  in  administering  the 
law  under  consideration  do  so  as  such  offi 
cers,  and  the  property  intrusted  to  their  con- 
trol and  management  by  the  law  is  property 
owned  by  the  state,  or  property  in  which  the 
state  has  a  substantial  interest,  then  it  can 
hardly  be  questioned  that  this  nilt,  in  effect. 
Is  against  the  state.  It  was  said  by  this 
court,  in  the  case  of  State  ex  reL  v.  Cockrell, 
27  Okl.  630,  112  Pac.  1000: 

"That  the  bank  commiBsloner  Is  a  state  of- 
ficer has  not  been  and  cannot  be  questioned. 
That  the  depositors'  guaranty  fund,  and  the 
funds  of  a  fidled  bank  in  the  hands  of  a  bank 
commiasioner  for  tbe  purpose  of  rdafaaraiiif 
tbe  depositors'  guaranty  fund,  is  as  much  a  fnna 
of  the  state  as  tlie  common  school  fund,  is  also 
true.  The  depositors'  saaranty  fund  act  was 
sustained  by  this  court  on  the  theory  of  the  re- 
served power  of  the  state  to  alter  and  amend 
charters  of  state  banliln|  corporations  for  tiie 
pnbltc  welfare  [citing  authorities].  This  power, 
exercised  for  the  public  welfare  by  the  l^isla- 
tive  act  which  causes  to  be  levied  the  assess- 
ment 'against  the  capital  stock  of  each  and  ev- 
ery bank  or  trust  company  organlised  or  exiatlnf 
under  the  laws  of  this  state  *  *  *  equal  to 
five  per  centum  of  its  average  daily  deposits 
during  its  continuance  in  business  as  a  baukiDg 
corporation;'  for  tbe  purpose  of  protecting  the 
depositors  of  sucb  banks,  *  *  *  is  the  same 
as  that  which  levies  or  causes  to  be  levied  a  tax 
upon  the  people  and  property  within  tbe  state 
for  the  mamtenance  and  support  of  the  common 
schools  and  educational  Institutions.  Tbe  title 
of  such  depositors'  guaranty  fund  vests  In  the 
state,  Just  as  much  so  as  the  common  school 
lands,  or  the  proceeds  at  the  sale  of  them,  and 
the  taxes  levwd  and  collected  for  the  mainte- 
nance and  support  of  said  schools,  all  of  which 
are  held  In  tnut  by  the  state  for  a  specific  pur- 
pose." 

In  addition  to  the  act  of  the  Legislature 
creating  the  banking  board  and  prescribing 
Its  duties,  it  la  speclflcaUy  provided  that  the 
state  shall  have  a  first  lien  npon  all  tbe  as- 
sets'of  the  bank,  tnduding  liability  of  the 
Individual  stockholders.  In  tlie  case  o£  Pm- 
noyer  v.  McConnangby,  140  U.  S.  1,  11  Sap. 
Ct  699.  85  U  Bd.  863,  the  ooort  states  the 
rule  as  foUowa: 

"Tbe  principle  sUted  by  Chief  Justice  Mai^ 
shall  [in  that  case],  that  'in  all  cases  where  ju- 
risdiction depends  on  the  par^,  it  is  the  par^ 
named  in  tbe  record.'  and  that  the  elevenui 
amendment  Is  limited  to  those  suits  in  which 
the  state  Is  a  party  to  the  record,'  has  been 
qualified  to  a  certain  degree  in  some  of  the  8ut>- 
sequent  decisions  of  this  court,  and  now  it  Is  the 
settled  doctrine  of  this  court  that  the  question 
whether  a  suit  Is  within  the  prohibition  of  the 
eleventh  amendment  is  not  always  determined 
by  reference  to  tbe  nominal  parties  on  the  rec- 
ord, as  the  court  will  look  behind  and  through 
the  nominal  parties  on  the  record  to  ascertain 
who  are  the  real  parties  to  the  suit.  *  *  * 
'The  objections  to  proceeding  against  state  of- 
ficers by  mandamus  or  injunction  are:  First, 
that  it  u.  in  effect,  proceeding  against  the  state 
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itself :  and,  secondly,  that  It  Interferes  witii  the 
official  dis(a«tioa  vested  In  the  officers.  It  Is 
conceded  that  neither  of  these  things  can  be 
doDe.  A  state^  without  its  consent,  canoot  be 
saed  by  an  Individual ;  and  a  court  cannot  sub- 
stitute its  own  discretion  for  that  of  executive 
officers  in  matters  belonging  to  the  proper  in- 
risdiction  of  the  latter.*  *^ 

See  LoDUanaT.  Jiunel,107  U.S. 711,2 Sop. 
Ct  128,  27  U  Ed.  448;  MUler  v.  Baoin,  136 
U.  S.  aoa  10  Bvpi  Gt  820,  84  L.  Bd.  109; 
Smith  T.  Beeves.  178  C.  B.  436^  20  Sup.  Ot  019, 
44     Ed.  1140;  86  Cya  016. 

It  cannot  be  QoeeUoiMd  that  a  Judgment 
In  this  caee  In  favor  of  plalnMffe  In  error 
would  directly  affect  the  states  and  wonld, 
In  effect,  be  a  Judament  against  the  state, 
and  would  require  the  subjection  of  state 
fnnds  to  satia^  said  jndgmott  Thersfwe 
It  cannot  be  maintained.  That  this  Is  a 
Mond  and  Jnst  doctrine  Is  dearly  to  be  seen. 
If  plaintiffs  in  this  case  can  control  the  ac- 
tlm  of  the  bank  commissioner  and  banking 
board  In  this  proceeding  in  the  discharge  oi 
Uielr  nsnal  and  ordinary  duties  In  the  man- 
mir  proTlded  by  statute,  In  the  execution  of 
the  law  confided  to  their  control,  then,  In 
principle,  every  other  person  or  corporation, 
asserting  a  cjlaim  against  this  fund  and  pre- 
senting the  same  to  the  banking  board,  when 
such  oflSdals  doly  act  up<m  same  and  rule 
adversely  to  suCb  claimant,  could  resort  to 
the  courts,  and  not  only  have  the  court  sub- 
stitute Its  Judgment  for  that  ct  such  offi- 
cials, bat  wonld  harass  and  create  confusion, 
the  efCect  of  whldi  would  be  to  destroy  the 
eflldency  ot  such  board.  In  a  late  case  from 
the  Supreme  Court  ot  the  United  States,  Hur- 
ray T.  Wilson  Dlstnilng  Co.  218  U.  S.  161, 
20  Sup.  Ct  468,  68  U  Ed.  742,  the  court  had 
under  consideration  a  aueatton  similar  to  the 
one  now  b^re  us.  That  case  arose  In  South 
Carolina  under  a  dispensary  law  (26  St  at 
Large,  p.  8%),  sectiw  11  ot  whlcfa  act,  as 
added  by  25  St  at  Large,  p.  1269,  provided: 

"That  said  commisalon  Is  berebv  declared  to 
possess  full  power  to  pass  upon,  Bx  and  deter- 
mine all  claims  against  the  state  growing  out 
of  dealings  with  toe  dispensary,  and  to  pay  for 
the  state  any  and  all  just  claims,  which  have 
been  submitted  to  and  determined  by  it,  and 
no  other,  out  of  the  assets  of  the  ifispensary 
whidi  have  been,  or  may  hereafter  be,  collected 
W  said  state  dispensary  commission:  Provided, 
that  each  and  every  person,  firm,  or  corporation 
presenting  a  claim  or  datms  to  said  commission 
eball  have  the  right  to  appeal  to  the  Supreme 
Court,  as  In  cases  at  law.  •  •  • " 

Chief  Justice  White,  qieaklng  for  the  court, 
said: 

"We  could  not,  therefore,  sustain  the  eser- 
eise  of  jurisdiction  by  the  Circuit  Court  with- 
out in  effect  deciding  that  the  state  can  be  im- 
pelled, by  compulsory  judicial  process  to  per- 
form a  contract  obligation.  It  is  certain  that, 
St  least  by  indirection,  the  bills  of  complaint 
mught  to  compel  the  state  to  specifically  per- 
form aliped  contracts  with  the  vendors  of  liq- 
uor by  paying  for  liquor  alleged  to  have  been 
■upplied.  But  It  Is  settled  that  a  hill  in  equity 
to  compel  the  si»eciflc  performance  of  a  contract 
between  Individuals  and  a  state  cannot,  against 
th<>  objection  of  the  state,  be  maintained  in  a 
Court  of  the  United  States.  Thus,  in  Hagood  v. 
Souttaem.  117  U.  S.  52  [6  Sup.  Ct.  608,  29  L. 
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Bd.  905],  where,  In  snlta  brought  In  a  court  ot 
the  United  States  against  officers  and  agents  of 
the  state  of  South  Carolina,  the  holders  of  cer- 
tain revenue  scrip  of  the  state  endeavored  to 
enforce  the  redemption  thereof  according  to  the 
terms  of  the  statute.  In  pursuance  of  which  the 
scrip  was  issued,  which  statute  was  alleged  to 
constitute  an  irrepealahle  contract,  the  court 
said:  'Though  not  nominally  a  party  to  the 
record,  it  [the  state]  is  the  real  and  only  party 
in  interest,  the  nominal  defendants  being  the  of- 
ficers and  agents  of  the  state,  having  no  per- 
sonal interest  in  the  subject-matter  of  the  suit, 
and  defending  only  as  representing  the  state. 
And  the  things  required  by  the  decrees  to  be 
done  and  performed  by  them  are  the  very  things 
which,  when  done  and  performed,  constitute  a 
performance  of  the  alleged  contract  by  tbe  state. 
The  state  Is  not  only  the  real  party  to  the  con- 
troversy, hut  the  real  party  against  which  re- 
lief Is  sought  by  the  suit;  and  the  suit  is,  there- 
fore, substantially  within  the  prohibition  of  the 
elevenOi  Amendment  to  tbe  Constitution  of  the 
United  States,  which  declares  that  "the  judicial 
power  of  the  United  States  shall  not  be  con- 
strued to  extend  to  any  suit  in  law  or  equity 
commenced  or  prosecuted  against  one  of  the 
United  States  by  citizens  of  another  state,  or  by 
eiticens  or  subjects  of  any  foreign  state." '  ■ 
*  *  *  The  abnence  in  the  winding-up  act  of 
a  provision  conferring  authority  to  review  14 
the  ordinary  courts  of  justice  the  action  of  the 
commission  concerning  claims,  Instead  of  sup* 
porting  the  contention  that  the  state  had  aban- 
doned all  property  right  In  the  funds  placed  In 
the  hands  of  the  commission,  tends  to  a  con- 
trary conclusion,  since  it  at  once  raggests  tha 
evident  purpose  of  tbe  state  to  confine'  the  de- 
termlnanon  of  the  amount  of  Its  liability'  to 
claimants,  to  the  officers  or  agents  chosen  by  the 
state  for  that  purpose.  And  It  la  elementary 
that,  even  If  a  state  has  consented  to  be  sued 
in  its  own  courts  by  one  of  its  creditors,  a  right 
would  not  exist  la  such  creditor  to  sue  the  state 
In  a  court  of  the  United  States." 

In  principle,  the  language  Quoted  applies 
with  all  its  force  to  the  case  at  bar.  The 
fact  that  the  Legislature  faUed  to  make  any 
q>ectae  provision  for  review  In  the  courts  of 
the  action  of  the  banking  board  In  the  ad- 
mlnistratl(Hi  of  tbe  law  In  question,  concern- 
ing claims  against  the  depositors*  guaranty 
fund,  tends  to  prove  the  evident  purpose  of 
tbe  state  to  confine  tbe  determination  of  and 
the  validity  of  those  claims,  and  the  ques- 
tion as  to  whether  or  not  they  are  protected 
by  this  fund,  to  the  officials  composing  tbe 
board.  From  the  foregoing.  It  Is  clear  to 
our  minds  that  the  suit  in  question  Is,  in  ef- 
fect, a  suit  against  the  state,  and.  In  the  ab- 
sence of  the  consent  of  the  state,  the  same 
cannot  be  maintained. 

Tbe  second  question  requires  the  considera- 
tion and  construction  of  certain  sections  of 
the  statute  governing  the  state  banking  board 
and  the  bank  commissioner.  Section  290, 
Rev.  Laws  1910,  was  amended  by  section  1 
of  (^pter  22,  Sens.  Laws  1013,  which  pro- 
vides as  follows: 

"That  banking  hoard  shall  be  composed  of 
the  bank  commissioner  and  three  other  persons, 
which  persons  shall  be  appointed  by  the  Gov- 
ernor, by  and  with  the  advice  and  consent  of 
the  Senate,  no  one  of  whom  shall  he  an  officer 
or  director  In  a  national  bank.  Said  three  mem- 
bers shall  hold  office  concurrently  with  the  Gov- 
ernor, and  as  soon  as  said  members  are  apnnint- 
ed  under  the  provisions  of  this  act,  the  board 
shall  select  one  at  its  members  as  treasurer. 
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*  *  *  The  bank  commissioner  shall  be  chair- 
man of  said  board.  Said  board  shall  have  the 
snperrision  and  control  of  the  depositors'  guar- 
anty fund,  and  shall  have  the  power  to  adopt 
all  necessary  rules  and  regulations  not  incon- 
siatent  with  law  for  the  management  and  admin- 
istration of  nid  fund."  , 

Tlie  latter  part  of  section  2  of  this  act 
provides  tbat  the  bank  commissioner  shall 
execute  a  bond  In  the  snm  of  $26,000,  and 
each  member  of  said  bwird  shall  execute  a 
bond  in  the  snm  of  f5,000  tot  the  faithful 
performance  of  his  duty.  The  latter  part  of 
paragraph  2,  section  6,  of  the  amendatory  act 
prorldes  for  a  levy  of  certain  aasessments, 
and  then  provides: 

"Such  fund  so  created  shall  be  known  as  the 
depositors'  guaranty  fond  of  the  state  of  Okla- 
homa, and  shall  be  used  solely  for  the  purpose 
of  liquidating  deposits  of  failed  banks  and  retit^ 
ing  warrants  provided  for  in  this  act." 

Certain  other  provisions  are  made,  which 
are  not  material  here.  Part  of  section  SCO, 
Rev.  Laws  1910,  provides: 

"If  the  amount  realized  from  such  emergency 
assessments  shall  be  inaufficient  to  pay  oS  the 
depositors  of  all  banks  which  have  failed,  having 
valid  claims  against  said  depositors'  guaranty 
fund,  the  state  hanking  board  shall  issue  and 
deliver  to  each  depositor  having  any  such  un- 
paid deposit,  a  certificate  of  indebtedness  tot 
the  amount  of  his  unpaid  deposit^  bearing  six 
per  cent,  interest." 

The  above  secticoi  haa  been  amended  by 
sectifHi  6,  a  22,  Sesa.  Lawa  1918,  which  pro- 
vides for  the  issuance  of  certtflcates  of  in- 
debtedness, to  be  knotm  as  "d^»o^tors*  guar^ 
anty  fund  warrants  of  the  state  of  Okla- 
homa." Sectlm  302.  Itev.  Laws  191(^  pro- 
vides: 

"Whenever  any  bank  or  trust  company  or- 
ganized or  existing  under  the  laws  of  this  state 
shall  voluntarily  place  itself  in  the  hands  of 
tlie  bank  eammissfoaer,  or  whenever  any  judg- 
ment shall  be  rendered  by  a  court  of  competent 
jurisdiction,  adjudging  and  decreeing  that  such 
bank  or  trust  company  is  insolvent  or  when- 
ever its  rigbts  or  franchises  to  conduct  a  bank- 
ing business  under  the  laws  of  this  state  shall 
have  been  adjudged  to  he  forfeited,  or  whenever 
the  bank  commissioner  shall  become  satisfied  of 
the  insolvency  of  any  such  bank  or  trust  com- 
pany, he  may,  after  dne  examination  of  its  af- 
fairs, take  possession  of  said  bank  or  trust  com- 
pany and  its  assets,  and  proceed  to  wind  up  its 
aflfalrs  and  enforce  the  personal  liability  w  the 
stockholders,  officers  and  directors." 

Section  303,  Id.,  provides: 

"In  the  event  that  the  bank  commissioner 
shall  take  possession  of  any  bank  or  trust  com- 
pany which  is  subject  to  the  provisions  of  this 
chapter,  the  depositors  of  said  hank  or  trust 
company  shall  be  paid  in  full,  and  when  the 
cash  available  or  that  can  tie  made  immediately 
available  of  said  bank  or  trust  company  is  not 
sufficient  to  discharge  its  obligations  to  deposi- 
tors, the  said  banking  board  shall  draw  from 
the  depositors'  guaranty  fund  and  from  addition- 
al assessments,  if  required,  as  provided  in  sec- 
tion 300,  the  amount  necessary  to  make  up  the 
deficiency ;  and  the  state  shall  have,  for  the  bene- 
fit of  the  depositors'  ruaranty  fond,  a  first  lien 
upon  the  assets  of  said  hank  or  trust  company, 
and  all  liabilities  against  the  stockholders,  of- 
ficers and  directors  of  said  bank  or  trust  com- 
pany and  against  all  other  persons,  corporations 
or  nmu.  Budi  liabilities  may  be  enforced  by 
the  state  for  Uie  benefit  of  the  depositors'  gusr* 
anty  fond.** 


Section  804  provides  that  the  bank  com- 
missioner shall  take  charge  of  books,  records, 
and  assets  of  every  description  of  such  bunk 
or  trust  company  and  collect  debts,  dues,  ana 
claims  belonging  to  it,  and  upon  order  o£ 
court  may  compromise  or  settle  such  claims 
and  sell  certain  property  belonging  to  such 
bank  and  enforce  a  personal  liability  of  its 
stockholders.  In  considering  sections  300  and 
303  together.  It  will  be  seen  that  the  law 
has  specifically  confided  to  the  banking  board 
and  the  bank  commissioner  the  duty  and  au- 
thority to  determine  the  validity  of  claims 
against  the  depositors'  guaranty  fund.  By 
this  section  it  is  not  only  their  duty  to  de- 
termine when  a  claim  is  valid  against  the 
bank,  but  they  must  further  determine 
whether  such  claim  Is  protected  and  requir- 
ed to  be  paid  from  the  depositors'  guaranty 
fund.  Lankford  v.  Okla.  Engrav.  ft  Printing 
Co.,  85  OkL  404,  130  Pac.  278. 

In  the  case  of  State  ex  rel.  t.  Oockrell, 
supra,  this  court  again  stated; 

"The  state  bank  commissioner,  or  the  banking 
department,  is  a  part  of  the  executive  depart- 
ment of  the  state,  and  is  intrusted  with  the  re- 
ceipt, custody,  and  disbursement  of  funds  of 
failed  banks.'^ 

^ns,  if  defendants  in  error  are  part  of 
the  execuUve  brandi  of  the  state,  charged 
with  the  exercise  <^  Judgment  and  discre- 
tion in  the  administration  of  the  law  under 
consIderatictD,  their  acts  will  not  be  control- 
led by  mandamus.  This  .la  too  well  settled 
to  now  be  an  ap&i  queBtion.  'And  tMa  is 
true,  even  where  those  duties  require  an 
Interpretation  of  law,  and  when  there  are  no 
controverted  facta.  The  rule  is  clearly  stat- 
ed in  the  case  of  United  States  ex  rel.  Dun- 
lap  T.  Black,  128  U.  S.  40,  9  Sup.  Ot.  12, 
32  L.  Ed.  354,  in  the  foUowti^  language: 

"The  principle  of  law  deducible  from  these 
two  cases  is  not  difiicult  to  enounce.  The  court 
will  not  interfere  by  mandamus  witii  the  execu- 
tive officen  of  the  govemmoit  in  the  exer^e 
of  their  ordinary  official  duties,  even  where 
those  duties  require  an  Interpretation  of  the 
law,  the  court  having  no  appellate  power  for 
that  purpose;  but  when  they  refuse  to  act  in 
a  case  at  all,  or  when,  by  special  statute,  or 
otherwise,  a  mere  ministerial  duty  is  imposed 
upon  them — that  is,  a  service  which  they  are 
bound  to  perform  without  further  question, 
then,  if  they  refus^  a  mandamus  may  be  issued 
to  compel  them.  Judged  by  this  rule  the  ikrea- 
ent  case  presents  no  difficulty.  The  Commission- 
er of  Pensions  did  not  refuse  to  act  or  decide. 
He  did  act  and  decide.  He  adopted  an  interpre- 
tation of  the  law  adverse  to  the  relator,  and  his 
decision  was  confirmed  by  the  Secretary  of  the 
Interior,  as  evidenced  by  his  signature  of  ttie 
certificate.  Whether,  if  the  law  were  properly 
before  us  for  consideration,  we  should  be  of  the 
same  opinion,  or  of  a  different  opinion,  is  of  no 
consequence  m  the  decision  of  this  case.  We 
have  no  appellate  power  over  the  Commission- 
er, and  no  right  to  review  his  decision.  That 
decision  and  his  action  taken  Uiereon  were 
made  and  done  in  the  exercise  of  his  official 
ftmctions.  They  were  by  no  means  merely  min- 
isterial nets.  Brashear  v.  Mason,  6  How.  ^ 
[12  L.  Ed.  357] ;  United  States  ex  rel.  Good- 
rich V.  Guthrie,  17  How.  284  fl6  L.  Edi  102] ; 
Commissioner  of  Patents  v.  Whiteley.  4  WalL 
^  [18  L.  Ed.  S351:  Georgia  v.  Stanton.  6 
WaU.60[18L.Ed. 'TSl];  Oaines  r.  Thomp^tu 
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7  Wall.  347  fl©  L.  Bkl.  62];  United  States  ex 
rel.  McBride  v.  Schnra,  102  U.  S.  378  [23  L. 
Ed.  167] ;  Butlerworth  v.  Hoe,  112  V.  S.  50  [6 
Sup.  Ct.  25,  28  L.  Ed.  C56] ;  United  States  t. 
LjDch,  137  U.  B.  280  [11  Sup.  Ct.  114,  34  U 
Ed.  TOO]." 

See,  also,  Klmberlin  t.  Commiaslon  to  Five 
Civilized  Tribes.  104  Fed.  653,  44  C.  C.  A. 
109;  Norris  'T.  Cross,  25  Okl.  287,  105  Pac 
1000;  County  Commissioners  v.  State,  31 
OkL  we,  120  Pac.  913;  Molacek  v.  WUte, 
SI  OU.  693.  322  Pac.  623;  Dunham,  City 
Clerk  of  Gnthrie,  v.  Ardery,  143  Pac.  831  (not 
yet  officially  reported). 

Applying  the  doctrine  Btated  In  the  qaota- 
tion  from  the  foregoing  case,  it  renders  the 
question  presented  here  rather  simple.  De- 
fendants in  error  constitute  a  part  of  the 
executlTe  department  of  the  state.  They  are 
required  to  pass  npcoi  the  validity  of  the 
claim  in  question,  and  as  to  whether  it  was 
protected  by  section  303,  supra,  and  was  en- 
titled to  be  paid  out  of  the  depositors*  guaran- 
ty fund.  Th^  did  not  fail  to  pass  upon  the 
question  presented  to  them ;  but  they  did  de- 
cide it.  and  construed  the  law  adversely  to 
the  CMitMitton  of  plaintiffs,  holding  that  such 
claim  was  not  protected  by  the  depositors' 
guaranty  fund.  It  was  tbelr  duty  to  con- 
strne  tlie  law  and  apply  It  to  the  facts  be- 
fbre  them.  They  evidently  followed  the  con- 
struction and  application  of  the  statute  by 
tbls  court  in  the  case  of  Columbia  Bank  & 
Trust  Ca  t.  U.  S.  Fidelity  &  Guaranty  Co., 
supra.  Their  decision  in  this  regard  Is  up- 
held by  T18  In  this  opljii(»i.  From  the  fore- 
going, it  iB  clear  that  defendants  constitute  a 
part  at  the  executive  department  of  the  state 
govemmenl^  and  that  tb^  were  vested,  with 
the  exercise  of  discretion  afiS  Judgment  In 
the  premises;  and  their  action  cannot  be  re- 
viewed or  xOTexaed  In  a  xmoeedlng  for  writ 
of  mandamus. 

[t,  4]  Approaching  the  third  anestloQ  rais- 
ed: The  conclusion  we  have  reached  upon 
tbe  other  two  questions  renders  it  minecea- 
saiy  to  C(»i8lder  and  determine  this  question, 
although  properly  before  us.  We  have  care- 
fully read  the  record  and  all  that  counsel 
have  aald  In  discussing  this  point,  and  with 
ranch  Interest  listmed  to  tbe  oral  aignment, 
and  have  considered  all  in  connectloii  with 
tbe  able  and  logical  oidnioD  In  tbe  case  of 
Columbia  Bank  A  Trust  Oa  v.  U.  8.  Fldell^ 
A,  Guaranty  Co.,  supra,  and  to  our  minds  the 
facts  of  this  cftse  are  so  similar  to  the  factti 
of  that  case  that  In  principle  there  can  be 
no  distincUcm  made. 

It  cannot  be  seriously  questioned  that  under 
the  bank  guaranty  law.  as  construed  by  this 
court  in  tbe  Columbia  Bank  &  Trust  Company 
Case,  supra,  no  state  funds  deposited  in  the 
manner  provided  by  law  in  any  bank  are  pro- 


tected by  the  bank  guaranty  fund.  The  prin- 
cipal distinction  which  can  be  made  under  the 
law  governing  the  deposit  of  state  funds  and 
that  of  county  funds  la  that  tbe  State  Treas- 
urer, with  the  approval  of  the  Governor  and 
Attorney  General,  Is  to  select  tbe  depositories 
for  state  deposits,  and  such  depositories  shall 
pay  interest  on  the  state  funds  at  the  rate  of 
3  per  cent,  and  as  additional  security,  the 
State  Treasurer  Is  autborixed  to  take  first 
mortgage  bonds  on  farm  lands,  but  Is  prohib- 
ited from  taking  surety  company  bimds; 
while,  in  making  deposits  of  county  funds, 
the  county  commissioners  are  to  select  tbe 
depositories  and  are  permitted  to  accept  sure- 
ty bonds,  but  are  not  authorized  to  accept 
first  mortgage  bonds  on  real  estate.  In  the 
deposit  of  state  funds,  the  Governw,  Attor* 
ney  General  and  tbe  State  Treasurer  are~to 
approve  tbe  securities;  in  tbe  deposit  of 
county  funds,  a  commission  composed  of  Uie 
conn^  Judge,  county  attorney,  and  county 
derk  shall  pass  upon  and  approve  the  se- 
curities. In  principle,  in  constndng  and  ap- 
plying this  provision  of  tbe  law,  it  will  be 
seen  that  there  can  be  no  real  distinction 
made  between  a  deposit  of  state  funds  in  a 
depository  authorized  to  receive  tbe  same, 
and  that  «f  county  funds;  and  this  Is  true, 
whether  this  court  In  that  esse  itoced  Its 
decision  upon  the  ground  that  the  school 
fund  there  was  otherwise  secured,  or  on  the 
ground  that  tbe  statute  providing  for  tbe  de- 
posit of  tbe  school  funds  was  a  spedflc  pro- 
vision relating  to  a  special  suldeet,  and  both 
acts  were  passed  at  tbe  same  session  of  tbe 
Legislature,  or  If  tbe  deposit  there  was  a 
special  and  not  a  general  deposit;  or  if  It 
was  upw  all  tbe  grounds  mentioned.  Tbls 
court,  in  the  Columbia  Bank  ft  Trust  Com- 
pany Case,  supra,  In  eflfect,  held  that  ttie  de- 
posits of  the  state  were  not  general  deposits, 
covered  and  protected  by  tbe  depositors' 
guaranty  fund.  So  we  bold  In  tbls  case  that 
tbe  same  rule  applies  to  the  deposits  ot 
Greek  county,  made  in  pursuance  to  the  pro- 
visiona  <it  the  statute,  prescribing  and  pro- 
viding for  ample  securities,  and  directing 
them  to  be  made  under  strict  legislative 
safeguards,  does  not  come  within  the  mean- 
ing of  a  general  deposit,  under  section  1540. 
Bev.  Laws  1910.  protected  and  covered  by 
the  depositors'  guaranty  fund.  Counsel  ap- 
prove the  rule  announced  In  the  Columbia 
Bank  ft  Trust  Company  Case,  and  say  that  it 
is  a  proper  construction  of  the  section  of 
the  statute  here  under  consideration;  and 
to  do  80  is  equivalent  to  an  admission  In  ad- 
vance that  tbe  conclusion  we  have  reached 
on  this  point  Is  likewise  sound. 

From  the  forcing  condusions,  tbe  Judg- 
ment of  the  trial  court  must  be  aflSrmed.  All 
the  Justices  concur. 
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NELSON  et  al.  t.  DAVIDSON.  (No.  381A.) 
(Sapreme  Coati  of  Oklahoma.   Jan.  8,  1915.) 

(ByUokua  hv  the  Court.) 

1.  JtnmcBs  OF  TUB  Peace  (8  183*)— Aotiok— 
Plea  DINGS— •Txjdgment—Aff&ai,. 

Where  i^Iaintiff  institutea  aait  in  a  Justice 
court  on  a  bill  of  particulars  which  is  sufficient 
to  support  a  cause  of  action  either  upon  an  ex- 
press or  an  implied  contract,  and  the  testimony 
of  plaintiff  shows  that  defenaants  were  indebted 
to  him  upon  an  express  contract,  and  where  de- 
feodants  deny  that  any  express  contract  was 
made,  and  deny  they  were  Indebted  to  plaintiff, 
there  Is  no  Inconslstaiey  between  the  pleadlngB, 
testimony,  or  iudgment  prejudicial  to  the  rights 
of  defendants. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Gent  Dig.  H  70fPrL4;  Dee.  Dig.  { 
183.*1 

2.  Appeal  ahd  Ssboe  d  1027*)— Bitisw— 

HABUI.B8S  EBBOS. 

After  an  examination  of  the  entire  record, 
it  does  not  appear  that  the  errors  complained,  oi 
hare  resulted  In  a  miscarriage  of  justice,  or 
that  any  substaatlal  statutory  or  constltntional 
right  has  been  vit^ted. 

[Ed.  Noted— For  other  eaaei,  see  Appeal  and 
Error,  Cent  Dig.  1 4088;  Dec  Dig.  1 1027*3 

Error  from  Bnperior  Court,  Miukogee 
County;  Farrar  Ia  McCain,  Judge. 

Action  by  W.  H.  DftTidatm  against  Pete 
and  C  G.  Nelson.  Judgment  for  plaiatlfl  be- 
fore a  Justice  was  affirmed  In  the  saperior 
courts,  and  defendants  bring  error.  Affirmed. 

Brook  &  Brook,  of  Muskogee  for  plain- 
tiffs in  error. 

RIDDLE,  J.  The  parties  will  be  desig- 
nated as  they  were  in  the  trial  court  This 
action  was  Instituted  by  filing  a  bill  of 
particulars  In  a  justice  of  the  peace  court 
of  Muskogee  county*  by  plaintiff  against  de- 
fendant for  recovery  of  $16S,  alleged  to  be 
due,  after  allowing  all  just  credits,  etc.  Up- 
on judgment  for  plaintiff  In  the  sum  of  $65.- 
SO  and  costs  in  the  justice  court,  the  cause 
was  appealed  to  the  superior  court  of  said 
county,  npon  a  trial  In  the  superior  court 
to  a  Jury,  judgment  was  rendered  for  plain- 
tiff in  the  sum  of  $65,  less  a  credit  set  up  in 
a  counterclaim  of  $30.  From  this  Judgment 
defendants  prosecute  this  appeal  by  filing 
their  petition  In  error  with  case-made  at- 
teched.  Defendants  allege  the  following  as- 
B^nments:  (1)  Error  in  oTerniling  motion 
for  new  trial ;  (2)  error  In  not  directing  the 
Jury  to  return  a  verdict  for  defendants;  (S) 
error  In  refusing  to  set  aside  the  verdict  of 
the  Jury;  (4)  error  In  rendarix«  Judgment 
upon  the  verdict 

Plaintiff  testified,  in  substance,  that  he 
entered  into  a  contract  with  defendants, 
whereby  they  promised  to  pay  him  $15  per 
month  rent  on  a  certain  lot  Defendants  by 
their  testimony  denied  this  contract,  but 
there  is  nothing  In  their  testimony  to  show 
they  did  not  owe  him  rents  vpoa  an  implied 
contract. 

ri,  2]  The  only  point  raised  In  this  court 


under  the  various  assignments  of  error  is 
that,  as  plaintiff  sued  npon  an  express  con- 
tract and  that  he  was  permitted  to  recov- 
er upon  a  quantum  meruit,  therefore  tlie 
judgment  is  not  supported  by  the  evidence 
and  the  pleadings.  This  contention  is  not 
sound.  The  bill  of  particulars  was  sufficient 
to  support  a  cause  of  action  arising  upon 
an  express  contract  or  either  upou  an  Im- 
plied contract  If  the  testimony  of  plain- 
tiff was  true,  there  was  an  express  contract 
If  the  testimony  of  defendants  was  true, 
there  was  no  express  contract  but  tiieir  tes- 
timony Is  not  inconsistent  with  the  fact  that 
they  were  due  plaintiff  something  upon  an 
Implied  contract,  and  this  ia  also  permls^ble 
under  the  law.  Section  6005,  Rev.  Laws 
1910,  provides: 

"No  judgment  shall  be  set  aside  or  new  trial 
granted  by  any  appellate  court  of  this  state  in 
aoy  case,  civil  or  criminal,  on  the  ground  of  mis- 
direction of  the  jury  or  the  improper  admission 
or  rejection  of  evidence,  or  as  to  error  in  any 
matter  of  pleading  or  procedure,  unless,  in  the 
opinion  of  the  court  to  which  applicatioD  is 
made,  after  an  examination  of  the  entire  record, 
it  appears  that  the  error  complained  of  baa 
probably  resulted  in  a  miscarriage  of  justice, 
or  constitutes  a  substantial  violatton  of  a  con- 
stitutional or  statutory  right" 

We  are  of  the  opinion  that  this  record 
presente  a  case  to  which  the  above-quoted 
section  of  the  statute  Is  applicable  and  should 
be  applied.  After  examining  the  entire  rec- 
ord, we  are  clearly  of  the  opinion  that  no 
injustice  has  been  done;  and  the  Judgmwt 
of  the  trial  court  la  affirmed.  All  tike  Jus- 
tices concur. 

TRACT  et  al.  v.  DENNIS.    (No.  6547.) 
(Supreme  Court  of  Oklahoma.    Jan.  S,  181S.) 

(SvUahiu       th«  OourtJ 

Appeal  and  Ebrob  (|  668*)— Sbttuuziit  or 

Case -Made — Notice. 

Where  no  notice  of  the  time  of  settlement 
of  a  case-made  Is  given  or  waived,  and  there  is 
no  appearance  of  the  opposite  party  either  In 
person  or  by  counsel,  a  case-made  so  settled  is 
a  nullity,  and  no  jurisdiction  is  vested  in  this 
court  to  decide  any  question  arising  thereon. 

[fid.  Note.— For  other  eases,  see  Appeal  and 
Error.  Gent  Dig.  fS  2028-2028;  Dec.  Dig.  t 
508.*] 

Error  from  Gonn^  Conr^  OnA  County; 
Warren  H.  Brown.  Jadg& 

Action  between  Joe  Tracy  and  another  and 
J.  Bf.  Dennis.  From  the  Judgment,  the  par- 
ties first  mentioned  bring  error.  Dismissed. 

l:*ryor  &  Rockwood,  of  Sapulpa,  for  plain- 
tiffs in  error.  Wm.  L.  Cheatham,  of  Brlstow. 
for  defmdant  in  error. 

RIDDLE,  J.  Motion  is  filed  to  dismiss  this 
appeal,  on  the  ground  that  no  notice  was 
given  of  the  time  and  place  of  allowing  and 
settling  the  case-made,  and  that  same  was 
allowed  and  settled  without  notice  to  defend- 
ant In  error;  that  defendant  In  error  made 
no  appearance  or  suggestion  of  amendments 
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nor  did  he  otberwiae  waive  notice  or  a  right 
to  be  present  at  the  time  said  case-made  was 
settled.  Plaintiffs  In  error  concede  the  exist- 
ence of  this  state  of  facts.  The  motion  to 
dismiss  Is  sustained.  Moore  t.  Howard  Mer. 
Co.,  40  Ol£l.  491.  189  Pac.  624;  Wyant  v. 
Wheeler,  88  OfeL  68,  182  Pac;  187.  All  the 
Justices  concur. 


USCTJM   T.   HENDBRSON-STUBGIS  PI- 
ANO GO.   (No.  88100 

(Sapreme  Court  of  Oklab(Hna.   Jan.  9,  1915.) 

(BvUabua     ihe  Court.) 

jubticbs  of  thi  peaoe  (h  180*)— judoheni^ 

Conclusiveness  . 

Where  n  jndgment  of  a  iostlce  court  ap 
peara  to  have  been  -regularly  obtained,  and 
where  it  appears  from  the  transcript  of  the 
justice's  docket  Uiat  such  justice  had  jurisdic- 
tion over  the  persona  and  subject-matter  in 
controversy,  sucn  judgment  not  appealed  from 
is  final  aDd  constitutes  a  bar  to  a  eubsequeot 
action  over  the  same  subject-matter  tj  the  same 
parties. 

[Ed.  Note.~For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig,  J  130;*  Judgment,  Cent 
Dig.  Si  989,  1011.  1044.  1163.] 

Ccaomls^ners'  Opinion,  Dlrldon  No.  2. 
Error  from  Dlsts-tet  Goart,  Pawnee  Goanty; 
U  N.  (Poe,  Judge. 

Action  in  replevin  tlie  Henderson-Stur- 
gla  Piano  Gompany  against  Fred  S.  Uscnm. 
Judgment  for  plalntlfl^  and  defendant  brings 
error.  Reversed. 

Fred  S.  Uscnm,  of  Pawnee,  in  pra  per. 
Frank  G.  Shoemakw.  of  Pawnee,  for  defend- 
ant in  error. 


HARBISON,  G.  The  dedalve  qneation  in- 
viflved  herein  Is  whetiier  the  piano  company 
la  concluded  by  a  Judgment'  of  a  justice  of 
the  peace  court  not  appealed  firom.  One 
George  E.  Clark  brought  suit  In  Ute  Jnstioe 
court  against  I>.  Frank  Johnson  on  an  ac 
count  and  attached  the  piano  in  controversy 
here.  The  piano  cmnpauy  Intervened  and 
claimed  the  piano.  When  the  cause  came  on 
for  trial,  Judgment  was  rendered  In  favor 
of  Clark  and  against  Jol^nson  by  default; 
Johnson  having  been  summoned  by  pnbUca- 
tion  and  not  belxv  present  Thereafter  the 
issue  between  Gterk  and  the  piano  company 
as  to  whom  the  piano  belonged  was  de- 
termined by  the  verdict  of  the  Jury  against 
the  piano  company.  In  dne  time  the  piano 
company  appealed  from  the  Judgment  of  the 
Justice  court  The  appeal  was  dlamlwed  by 
the  district  court  and  the  <ause  sent  back  to 
the  Justice  court  wltti  Instmctlcms  to  execute 
the  Judgment  Subsequently  the  piano  com- 
pany filed  a  motion  to  restate  the  appeal, 
which  motion  was  later  withdrawn.  The 
cause  was  srat  bai^  to  the  Jus^»  court  with 
butructlmu  to  execute  the  Judgment  which 
Instructions  the  Justice  court  followed,  and 
the  piano  was  sold  to  satl^  the  Jodgment 


in  favor  of  Clark  against  Johnson.  Fred  S. 
Uscum,  plaintiff  In  error  herein,  purchased 
the  piano  at  the  execution  sale.  Later  on, 
the  piano  company  brought  this  action  In 
the  district  court  against  LIscum  for  the 
piano.  Liscum  answered,  setting  up  the 
Judgment  of  the  justice  court  which  had  not 
been  appealed  from,  as  a  bar  to  the  piano 
company's  right  of  action.  Judgment  was 
rendered  in  favor  of  the  piano  company  and 
Liscum  appealed,  relying  principally  upon 
the  proposition  that  the  judgment  of  the 
justice  conrt  not  having  been  appealed  from, 
was  final  and  constituted  a  bar  to  the  piano 
company's  recovery  in  this  action.  The 
piano  company,  defendant  In  error  here, 
contends  that  the  judgment  of  the  justice 
court  was  void  for  want  of  Jurisdiction  and 
should  tie  treated  as  a  nullity.  This  conten- 
tion cannot  be  sustained.  The  transcript  of 
the  justice's  docket,  which  is  a  part  of  this 
record,  shows  it  to  have  l)een  regular  In  all 
the  proceedings.  It  shows  that  the  suit  was 
brought  by  Clark  against  Johnson;  that 
summons  was  Issued  to  Johnson  and  return- 
ed "not  found";  that  thereafter,  upon  prop- 
er affidavit,  an  order  was  made  for  service 
by  publication;  that  service  by  publication 
was  duly  made,  proof  of  same  made  to  the 
justice,  and  thereafter  judgment  by  default 
rendered  against  Johnson;  that  In  the  mean- 
time, the  piano  company  having  filed  an  In- 
terplea  claiming  the  piano,  the  Issue,  as  to 
whom  the  piano  belonged,  was  tried  by  a 
Jury  and  verdict  rendered  in  &vor  of  Clark; 
upon  which  verdict  the  Justice  of  the  peace 
rendered  judgment  and  from  which  Judg- 
ment an  appeal  was  taken  to  the  district 
court,  ultimately  dismissed,  motion  to  rein- 
state the  appeal  filed  by  the  piano  company 
and  thereafter  withdrawn.  Whereupon  the 
district  court  sent  the  ce\ise  back  to  the  jus- 
tice court  with  instructions  to  execute  the 
Judgment,  which  Instructions  were  followed 
by  the  Justice  of  the  peace  by  selling  the 
piano  and  applying  the  proceeds  to  the  satis- 
faction of  the  judgment  and  costs. 

The  contention  that  the  Judgment  of  the 
justice  court  was  void  for  want  of  jurla- 
dlctlon  is  not  bwne  out  by  the  record.  The 
transcript  appears  regular  on  its  face  and 
clearly  shows  JnrisdictloD  of  the  subject- 
matter,  of  tlie  amount  in  controversy,  the  ap- 
praisers* report  showing  the  piano  to  have 
been  appraised  at  9126,  which  ai^alsement 
was  In  no  wise  questliMaed  by  the  piano  com- 
pany. It  shows  Jurisdiction  of  the  parties 
by  due  and  proper  service  on  Johnson 
poblicatliKi.  and  of  Ibe  piano  company  by 
appearance  In  the  justice  court  and  partici- 
pation' in  the  trtaL  This  being  true,  the 
piano  company  Is  ooncluded  by  the  Jadg- 
ment  24  Cyc  .600,  010;  Union  Pac.  By.  Go. 
V.  McCarty,  8  Kan.  129;  Vincent  v.  Davidson, 
1  Kan.  App.  42  Pac.  890;  UcOininlck  v. 
SuUlvant  10  Wheat  196,  6  L.  Ed.  300; 
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Woodworth  t.  Town  of  Hennessey,  82  OkL 
267,  122  Pac.  221. 

Hence  the  Judgment  is  reversed,  witta  In- 
atructlons  to  dismiss  plaintiff's  action. 

PER  CUBIAH.    Adopted  In  whole. 


BOBEBTS  et  aL  t.  GONVBBSB.  (Mo.  881&) 
(Supreme  Court  of  Otdahoma.   Jan.  9,  191fi.) 

(Syttaltua  by  the  Court.) 

1.  Justices  of  the  Peace  (|  162*)— Appku*— 
"Perfected  Appeal"— Bond. 

An  appeal  from  the  judgment  of  a  justice 
of  the  peace  is  perfected  upon  the  filing  and  ap- 
proval of  the  appeal  bond  or  undertaking  within 
ten  days  from  the  rendition  of  the  judgment, 
and  when  such  bond,  accompanied  by  a  certi- 
fied transcript  of  the  juetice^s  docket,  together 
with  the  papers  in  the  case,  are  duly  transmit- 
ted to  the  appellate  court,  such  court  is  vested 
with  jurisdiction  of  the  actitm. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  H  600,  608,  605;  Dec 
Dig.  8  1^.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Perfect.] 

2.  Justices  of  the  Peace  {§  159*)— Apfkait- 
Bon  &— Cube  of  Ibbeoulabitt. 

SVbere  an  appeal  bond  gives  the  proper 
style  of  the  case,  tne  court  from  which  ue  ap- 
peal is  taken,  and  the  court  to  which  it  is  to 
be  appealed,  and  is  snfficieot  in  amount,  made 

{layable  to  the  necessary  obligees,  and  otherwise 
a  substantial  compliance  with  the  statutes, 
but  omits  the  condition  "that  the  appellant  will 
prosecute  his  appeal  to  effect  and  without  on- 
necessary  delay,  such  omission  is  an  irregu- 
larity which  may  be  cured  by  amendment  or  ny 
the  substitution  of  a  new  bond  in  the  appellate 
court. 

[EM.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  ||  544,  650-678;  Dec. 
Dig.  8  159.*] 

Commissioners*  Opinion,  Division  No.  2. 
Error  from  County  Court,  Roger  Mills  eonn- 
ty;  U.  B.  Tracy,  Judge. 

Action  brougbt  by  B.  T.  Converse  In  Jus- 
tice court  against  C  C.  Boberts,  Jr.,  and  an- 
other. From  an  order  of  tbe  county  court 
dismissing  an  appeal  by  defendanis,  tbey 
bring  error,  Beversed  and  remanded. 

T.  L.  Turner,  of  Cbeyenne,  for  plaintiffs  in 
error.  Moore  &  Mouser  and  T.  L.  Mitchell, 
all  ot  Cheyenne  for  defendant  bj^  error. 

HARBISON,  C.  [1]  B.  V.  Oonverae  recov- 
ered a  Judgmoit  in  the  justice  court  against 
0.  O.  Roberta  and  Charles  WaOdiu,  who  ap- 
pealed to  Ibe  county  court  The  county  court 
beld  the  appeal  bond  insufflctent,  refused  to 
allow  an  amoidment  thereof,  and  dismissed 
the  appeaL  From  sudi  order  the  cause  is 
brought  hera  The  defect  in  the  appeall  bond 
In  question  was  that  it  did  not  embody  in 
spedfio  langua^  tbe  condition  "that  appe- 
lant would  prosecute  his  appeal  to  effect  and 
without  unnecessary  delay."  But  it  did  give 
the  proper  style  of  tbe  case,  tbe  court  from 


which  the  wpeal  was  taken,  and  tlie  conrt  to 
which  it  was  to  be  annaled.  was  sufficient  in 
amount,  and  made  iMiyable  to  the  necessary 
obligees,  and  otherwise  in  substantial  com- 
pUance  with  the.  statutes,  and  from  the  jour- 
nal entry  of  the  justice's  do(Aet  it  was  filed 
and  approved  and  duly  transmitted  to  tlie 
clerk  of  the  county  court  Se(di(ni  546^  Rev. 
Laws  1910,  provides: 

"The  party  appealing  shall,  within  ten  days 
from  the  rendition  of  judgment,  enter  into  an 
undertaking  to  the  first  party  with  at  least  one 
good  and  sufficient  surety,  to  be  approved  by 
auch  justioe,  in  a  sum  of  not  less  thku  fifty 
dollars  in  any  case,  nor  less  than  double  tbe 
amount  of  the  judgment  and  costs,  conlitioned: 
First,  that  tbe  appellant  will  prosecut;  the  ap- 
peal to  effect  and  without  uunecessaty  delay ; 
andj  second,  that  if  judgment  be  rendered 
against  him  on  the  app^,  ne  will  satisfy  aucb 
judgment  and  costs.' 

Section  6467,  Id.,  provide: 

"The  appeal  ^all  be  complete  upon  the  filing 
and  am)roval  of  an  undertaking  or  statement 
and  affldavlL  The  justice  shall  immediately 
make  out  a  certified  transcript  of  his  proceed- 
ings in  the  cause,  and  shall,  within  twenty  days 
from  tbe  rendition  of  the  ludgment,  deliver  or 
transmit  to  the  clerk  of  tbe  county,  superior, 
or  district  court  of  his  county  the  said  tran- 
script, the  nndertaktng  on  appeal,  with  the  pa- 
pers in  the  cause;  aO  farther  proceedings  be- 
fore the  justice  of  the  peace  in  the  cause  shall 
cease  and  be  stayed  on  the  filing  of  tbe  under- 
taking with  said  justice.   •   •   •  " 

Now,  it  wlU  be  observed  that  section  S407, 
supra,  provides  that: 

"The  appeal  shall  be  complete  upon  the  filing 
and  approval  of  an  undertaking  or  statement 
and  affidavit." 

The  terms  "statement  and  affidavit^  r^te 
to  appeals  taken  by  niunlcipalltles  or  in  cases 
where  a  municipality  Is  a  party. 

In  O..  R.  I.  &  P.  By.  Co.  V.  Moore,  34  Ofcl. 
199,  124  Pac.  989,  It  was  said: 

"An  appeal  from  a  judgment  of  a  justice  of 
tbe  peace  is  perfected  upon  the  filing  and  ap- 
proval of  the  appeal  bona  or  undertaking  with- 
in ten  days  from  the  rendition  of  judgment,  and 
when  such  bond,  accompanied  by  a  transcript 
of  the  justice  of  tbe  peace,  and  all  the  papers 
in  the  case,  Is  received  by  tbe  county  court, 
said  court  is  tiiereupon  vested  with  jurisdiction 
of  the  action." 

[2]  In  Spauldlng  Mfg.  Co.  v.  Roff,  34  OkL 
309,  125  Pac.  727,  Harper  v.  Pierce,  3T  Ok!. 
457,  132  Pac.  667,  44  L.  R.  A.  (N.  S.)  1144, 
and  Roberts  v.  Converse,  37  Okl.  169,  131  Paa 
639.  it  was  held: 

"The  omission  ot  the  condition  'to  prosecute 
the  appeal  to  effect  and  without  unnecesaary 
delay,  from  an  appeal  bond  In  a  justice  court, 
is  a  mere  irregularity,  and  does  not  render  tbe 
bond  void.  And,  on  motion  In  the  county  court 
to  dismiss  tbe  appeal  on  account  of  such  defect 
in  the  bond,  the  court  on  motion  of  appellant, 
should  permit  an  amended  or  subatituted  bond 
to  be  filed." 

Upon  the  autbwity  of  this  line  <tf  cases, 
the  trial  court  erred  In  refusing  to  pmnit 
tine  amendment  of  the  appeal  bond  or  sub- 
stitntion  ot  a  new  b<md  which  mi^t  tolly 
meet  the  requironenta  of  statutes. 

Hence  the  judgment  is  reversed,  and  tbe 
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caiue  remanded,  with  orders  to  reinstate  tiie 
case  DpoD  execution  and  filing  of  a  proper 
bond. 

F£iR  CURIAM.   Adopted  In  whole. 


TODBB  T.  ROBINSON  et  aL   (No.  S802.) 
(Supreme  Court  of  Oklfthotna.    Jan.  S,  1916.) 

(Byltalma  by  the  Vourt.) 

MORTOAOES   (H    295,  672*)  —  FOBECLOSUBB  — 
PUBCHASB  FiBST  MOBTQAGBX— FBOISO- 

TiON  Against  Second  Mobtoaoee. 

R.,  a  Brst  mortgaeee,  commenced  buU 
against  T.,  the  mortgagor,  and  X.,  a  second 
mortgagee,  wherein  he  prayed  for  a  judgment 
against  T.  for  the  amount  due  him  on  a  certain 
promiaBorr  note  signed  b;  T.  and  the  foreclo- 
sure of  bis  first  mortgage  which  was  given  to 
secure  said  sam,  as  against  T.,  and  for  the 
foreclosure  of  the  junior  mortgage  of  Y.  The 
petition  in  the  cause  was  filed  on  May  28,  lUlO. 
On  the  following  day  prsxape  for  summons  was 
filed  and  summons  was  issued  and  duly  served 
upon  T.,  no  praecipe  heing  filed  or  summons  is- 
sued as  to  Y.  On  the  24tb  day  of  April,  mil, 
an  affidavit  of  nonresldence  as  to  Y.  was  filed, 
and  first  publication  of  notice  published  on  the 
28th  day  ot  April,  1911;  the  second  publica- 
tion being  bad  on  May  5,  1911.  On  May  H, 
1911,  sale  of  the  land  onder  decree  against  T. 
was  had ;  B.  becoming  the  purchaser  for  a  sum 
less  than  his  debt  against  T.,  which  ante  was 
duly  confirmed  by  the  court  and  sheriff's  deed 
executed  and  delivered  to  B.  On  the  24th  day 
of  July,  1911.  Y.  answered,  in  effect,  setting 
up  the  foregoing  facts.  Thereafter  the  court 
below  sustained  a  motion  for  judgment  upon  the 
pleadings  and  entered  a  enpplemental  and  final 
decree  against  X.,  foreclosing  his  equity  of  re- 
demption and  barring  him  from  setting  up  or 
asserting  any  right  to  redeem  said  land  or  any 
part  thereof  from  the  sherifFe  sale  theretofore 
made,  and  from  claiming  or  asserting  any  inter- 
est in  or  lien  upon  said  real  estate.  Held,  not 
error. 

[Ed.  Note.— -For  other  cases,  see  Mortgages, 
Cent.  T>ig.  U  815,  817-831.  1649;  Dec.  Dig. 
295,  572.^] 

Error  from  District  Court,  Lincoln  Coun- 
ty; Chas.  B.  Wilson,  Jr.^  Judge. 

Action  by  F.  K.  Robinson  against  J.  Wil- 
liam Taylor  and  others.  From  a  judgment, 
defendant  S.  T.  Toder  brings  error.  Af- 
firmed. 

Asp,  Snyder,  Owen  &  Lybraud,  of  Okla- 
homa City,  and  W.  t<.  Johnson,  of  Chandler, 
for  plaiutlfl  in  error.  Burford  &  Bnrford, 
of  Gothrie,  for  defendants  in  error. 

KANE,  O.  J.  This  was  an  action  npon  a 
promissory  note  and  to  foreclose  a  mortgage 
given  to  secure  the  same,  commenced  by  the 
defendant  in  error  F.  K,  Robinson,  against 
the  defendants  In  error  J.  William  Taylor  and 
BdUte  Taylor,  who  wen  the  mortgagors,  and 
the  plaintiff  in  error  S.  T.  Toder.  a  second 
mortgagee.  Service  of  summons  was  had  up- 
oa  the  Taylra^  Judgment  was  rendered 
against  them  tor  default  tot  the  amoont  due 
npon  their  nota,  and  a  decree  was  entered 
fwecloelng  their  Interest  in  the  mortgaged 
premises  under  which  a  sale  of  said  prem- 


ises was  had;  the  plaintiff  Roblnaon  becom- 
ing the  purchaser  for  a  sum  tess  than  his 
Judgment  against  the  Taylors,  which  sale 
was  coDflrmed  by  the  court  and  a  sberlff's 
deed  was  duly  executed  to  Robinson.  No 
appeal  was  erer  taken  from  this  action  of 
the  court,  so  the  Taylors  and  their  Interest 
or  rights  In  the  premises  are  in  no  wise  In- 
volved herdn.  The  petittoo  In  the  cause 
was  filed  on  May  28»  ISIO.  On  the  following 
day  pnedpe  for  summons  was  filed  and  sum- 
mons was  Issued  for  the  Taylors,  no  praecipe 
being  filed  or  summons  tesnKd  tax  Yoder. 
On  S^tember  26,  1910,  Judgment  and  decree 
of  foreclosure  was  had  against  the  Taylors 
and  an  entry  was  made  continuing  the  cause 
as  to  Yoder.  On  the  fHfh  day  of  April,  1911, 
an  affidavit  of  nonresldence  as  to  Yoder  was 
filed,  and  first  pablicstlon  of  notice  was  pub- 
lished on  the  28th  day  of  April,  1911;  the 
second  pnhllcatl<m  being  had  on  May  S.  1911. 
On  May  8.  1911,  sale  of  the  land  under  de- 
cree against  the  Taylors  was  had  and  the 
sale  thereof  confirmed  by  the  court  On 
May  12.  1911,  the  last  publication  was  had, 
and  on  the  24th  day  of  July,  1911.  Yoder 
answered  as  follows: 

"Comes  now  the  ddendant  8.  T.  Toder  In  the 
above-entitled  cause,  and  in  answer  to  the  peti- 
tion of  the  plaintiff  herein,  alleges  and  states 
that  the  above  action  is  no  longer  pending  In 
this  court  for  Hie  reason  that  heretofore,  to  wit, 
on  the  26th  day  of  Swtember,  1910,  the  plaintiff 
F.  K.  Bobinson  tooK  judgment  in  said  cause 
against  J.  William  Taylor  and  Belle  Taylor 
for  foreclosure  of  the  mortgage  set  forth  in 
plaindff*8  petition  executed  by  the  said  defend- 
ants Taylor,  foreclosing  the  said  mort^i^e;  that 
at  the  time  said  judgment  was  taken  this  de- 
fendant, S.  T.  Toder,  was  the  owner  and  holder 
of  a  mortgage  on  the  premises  dracribed  in 
plaintiff's  petition  for  £720.00  with  8  per  cent, 
interest  from  October  IS,  1910,  but  he  had  not 
been  served  with  process  of  summons;  that- pur- 
suant to  said  Judgment  against  the  defendants 
Taylor  the  sheriff  of  Lincoln  county,  Okl.,  pur- 
suant to  due  process  of  law,  sold  said  premises 
to  satisfy  said  mortgage  and  sold  the  same  free 
from  the  lien  of  said  mortgage,  and  said  prem- 
ises were  purchased  b}F  the  plaintiff  F.  K.  Bob- 
inson, by  virtue  of  which  judgment  and  sheriff's 
sale  the  lien  of  the  first  mortgage  upon  said 
premises  was  extinguished  and  said  action  was 
terminated.  Wherefore,  premises  considered, 
this  defendant  praj-s  that  said  action  may  be 
abated  by  order  of  this  court  and  that  be  be 
dismissed  hence  with  his  costs." 

On  the  3d  day  of  November,  1911,  the 
court  sustained  a  motion  for  judgment  npon 
the  pleadings  and  rendered  judgment  in  fa- 
vor of  plaintiff  and  against  defendant  Yoder, 
and  entered  a  supplemental  and  final  decree 
in  said  cause  as  follows: 

"It  is  therefore  ordered,  adjudged,  and  decreed 
that  the  equity  of  redemption  of  the  defendant 
S.  T.  Yoder,  in  and  to  the  lands  described  In  the 
petition,  *  *  *  be  and  the  same  is  forever 
barred  from  setting  up  or  asserting  any  right 
to  redeem  said  land  or  any  part  thereof  from 
the  sheriff's  sale  beretofore  made  herein,  or  from 
claiming  or  asserting  any  claim  to  any  Interest 
in  OE  lien  np<m  said  real  estate." 

To  reverse  this  Judgment  and  decree  this 
proceeding  In  error  was  commenced. 
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The  ftiiswv  filed  1^  Toder,  the  second 
mortgagee,  raises  bnt  two  questtoiiB: .  (1) 
Was  the  plaintiff  entitled  to  proceed  against 
Toder  In  the  original  action,  or  was  he  re- 
quired to  commence  an  entirely  new  action 
for  the  purprae  of  foreclosing  whatever  In* 
terest  the  second  mortgagee  may  have  had  In 
the  mortgaged  premises?  (2)  Upon  the  plain* 
tiff,  the  first  mortgagee,  becoming  the  pur- 
chaser of  the  mortgaged  premises  at  Qie 
sheriff's  sale  and  the  confirmation  of  the  sale 
and  Issuance  of  the  sheriff's  deed,  did  his 
lien  become  merged  in  hla  fee,  and  benoe  he 
no  longer  had  any  cause  of  action  resulting 
from  his  mortgage? 

On  the  first  proposition  we  are  of  the  oito- 
ion  that  the  court  below  committed  no  error 
In  entering  the  Ju^ment  and  the  decree 
against  Yoder  in  the  original  proceeding. 
Whether  the  action  la  treated  as  a  oontluua- 
tion  of  the  original  proceeding,  or  as  a  new 
action,  it  Is  difficult  to  see  how  any  of  the 
rights  of  the  second  mortgagee  in  the  prem- 
ises which  he  desired  to  protect  could  not 
have  been  protected.  In  the  present  proceed- 
ing he  made  a  general  appearance  and  pre- 
sumably set  up  In  his  answer  all  the  de- 
fenses he  had  tending  to  defeat  the  plain- 
tiflTs  cause  of  action  against  him.  If  the 
action  had  been  commenced  de  novo,  he 
could  have  done  no  more.  We  may  assume, 
then,  that  counsel  for  plaintiff  in  error  is 
correct  in  his  contention  that: 

"While  Yoder,  as  tlie  holder  of  a  junior  Hen, 
bad  a  ri^ht  at  any  thne  prior  to  the  sale  ot 
said  property  to  redeem  said  propeity  from  the 
lien  of  the  first  mortgage  and  become  subrogated 
to  the  rights  of  the  first  mortgagee,  he  was 
under  no  Ip^al  obligatiDn  to  do  bo.  *  *  * 
He  bad  a  right  to  stand  upon  his  right  to  a  fore- 
oloRure  EDd  sale  for  the  Batlsfaction  of  his  own 
inde^tedDesa." 

And  yet.  It  would  not  strragtben  their  po- 
sition, for  even  If  they  were  entitled  to  the 
right  of  foreclosure,  as  they  contend,  they 
could  as  well  assert  such  right  in  the  tnig- 
Inal  acticm  as  to  require  the  first  UHntgagee 
to  commence  over  again.  In  the  answer  filed 
they  do  not  offer  to  redeem,  .nor  do  th^  seek 
to  assert  the  tight  which  they  now  claim  of 
a  foreclosure  and  sale  for  the  satisfaction  of 
their  own  indebtedness.  Equitable  princi- 
ple must  be  applied  to  actions  of  this  kind. 
It  seems  trivial  to  aak  an  appellate  court  to 
reverse  a  Judgment  and  decree  rendered  in 
such  a  proceeding  for  no  other  reason  than 
to  afford  an  appellant  an  opportunity  to  as- 
sert rights  In  an  action  de  novo  which  he  al- 
ready has  had  ample  opportunity  to  set  up 
in  bin  answer  and  did  not  do  so.  Entertain- 
ing this  view,  it  la  not  necessary  to  decide 
whether  the  second  mor^agee  was  entitled 
to  redeem  or,  as  he  contends,  "had  a  right 
to  stand  upon  his  right  to  foreclosure  and 
sale  for  the  satisfaction  of  his  own  indebted- 
ness." 

Moreover,  as  the  relief  prayed  for  In  the 
petition  is  not  joint  as  between  the  Taylors 
and  Yoder,  service  not  having  been  bad  on 
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Toder,  and  tbe  Taylors  having  twen  served 
and  defaulted,  sectkois  fi917  and  Comp. 
Laws  Okl.  1909,  then  in  force,  were  i^llca- 
ble.  Though  not  served  with  the  process 
Yoder  was  a  defendant  in  contemplatiou  ot 
these  provisions,  and  the  steps  taken  as  to 
him  were  regular  and  as  binding  upon  him ; 
he  having  been  brought  in  aa  U  served  in  the 
first  Instance.  The  first  of  these  sectiMis  pro- 
vides that: 

"Judgment  may  be  given  for  or  against  one 
or  more  of  several  plaintiffs,  and  for  or  againot 
one  or  more  of  several  defendants ;  It  may  de- 
termine the  ultimate  rights  of  the  parties  on 
either  side,  as  between  themselves,  and  it  may 
grant  to  the  defendant  any  affirmative  relief  to 
which  he  may  be  entitled.  In  an  action  against 
several  defendants,  the  court  may,  in  its  discre- 
tion, render  judgment  against  one  or  more  of 
them,  leaving  the  action  to  proceed  against  the 
others  whenever  a  several  judgment  may  be 
proper.  The  court  may  also  dismiss  the  peti- 
tion with  costs,  in  favor  of  one  or  more  defend- 
ants, in  case  of  unreasonable  neglect  on  the  part 
of  the  plaintiff  to  serve  the  summons  on  other 
defendants,  or  proceed  in  the  cause  against  the 
defendant  or  defendants  served." 

The  seccmd  section  provides : 

"Where  the  action  is  against  two  or  more  de- 
fendants, and  one  or  more  shall  have  been  serv- 
ed, hot  not  all  of  them,  the  plaintiff  may  pro- 
ceed as  follows:  •  •  *  Second.  1£  the  action 
be  against  defendant  severally  liable,  he  may, 
without  prejudice  to  his  rights  against  those 
not  served,  proceed  against  the  defendants  serv- 
ed in  the  same  manner  as  If  they  were  the  on^ 
defendants." 

We  think  the  forgoing  aeetlons  an  appli- 
cable to  the  sltuatltm  herein  presented. 

The  second  proposition  of  law  presented 
by  the  answer  la  divided  Into  two  subdivi- 
sions by  couna^  for  plainllfl  in  error  In  tb^ 
bri^  as  ffAlows:  (1)  By  virtue  of  section 
4133,  Comp.  Laws  OkL  1909,  whlcb  provides 
that  "Uie  sale  of  any  property  on  whldi  there 
Is  a  lien,  in  satisfoctlon  of  the  claim  secured 
thereby,  or,  in  case  of  personal  property,  Its 
wrongful  conversion  by  the  person  holding 
the  lien,  eztlngulshea  the  lien  thereon,"  the 
sale  of  the  land  to  Boblnson  extinguished  his 
lien,  "and  there  was  for  that  reason,  no  cause 
of  action  existing  on  behalf  of  plaintiff  Rob- 
inson subsequent  to  said  sale  and  cmfiruia- 
tion  thereof  on  the  8th  day  of  May,  IBIV 
Upon  tlie  first  mortgagee  becoming  the 
purchaser  of  the  mortgaged  pronlses  at  the 
sheritTs  side  and  the  confirmation  of  said 
sale  and  the  execution  of  the  sberUTs  deed 
thereunder,  his  Itffli  merged  la  his  fee,  and 
thereupon  Yoder's  mortgage,  which  thereto- 
fore had  been  a  second  mortg^e,  became  a 
first  mortgage  which  he  was  entitled  to  fore- 
close as  such. 

The  statute  rolled  upon  Is  merely  declara- 
tory of  the  old  doctrine  of  m&eg^  and  la  sub- 
ject to  the  same  exceptions.  Of  covrsa,  if  a 
stranger  had  become  the  purchaser  of  the 
land,  he  would  have  tafc»n  it  discharged  of 
Kobinson'B  Uen;  but,  when  Boblnson  pat- 
chased  the  land  himself  for  a  sum  less  than 
his  lien,  equity  kept  his  Mva  aUve  as  a  protec- 
tion against  Junior  liens. 
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The  rule,  as  stated  by  Mr.  Pomeroy  (2 
PomerD3r*8  Equity  Juzfa^nidatce.  f  788),  Is  u 
fi>Uow8: 

"Where  the  owner  of  the  legal  estate,  aB  tor 
example  the  fee,  acquires  hy  purcbase  or  in  any 
other  manner,  a  leaser  equitable  estate  not  co- 
extensive and  commensurate  wUh  his  legal  es- 
tate, a  distinction  ezlats;  tin  loarger,  although 
taking  place  at  law,  does  not  neceaaarily  take 
place  in  equity;  indeed,  it  may  be  said  that 
the  leaning  of  equity  is  then  against  any  metier, 
and  that  prima  facie  it  does  not  result  The  set* 
tied  rule  in  equity  is  that  the  intention  of  the 
one  acquiring  the  two  interests  then  controls. 
If  this  intention  has  been  expressed  by  taking 
the  transfer  to  a  trustee,  or  by  language  in- 
serted in  the  instrument  of  transfer,  it  will,  of 
course,  be  followed.  If  the  Intm^on  has  not 
been  thus  expressed,  it  will  be  sought  for  and 
ascertained  m  all  the  circumstances  of  the 
transaction.  If  it  appears  from  all  these  cir- 
enmstances  to  be  for  the  benefit  of  the  party 
acqoiring  both  interests  that  a  merger  shall 
not  take  place,  hot  that  the  equitable  or  lesser 
estate  shall  be  kept  alive,  then  bis  intention 
that  such  a  result  should  follow  will  be  pre- 
sumed, and  equity  will  carry  it  into  execution 
by  preventing  a  merger,  and  by  treating  the  eq- 
oitable  or  l^ser  interest  as  subsisting,  and  by 
admitting  all  the  consequences  for  the  protection 
of  the  party  with  respect  to  other  matters, 
which  necessarily  result  from  the  fact  of  the 
•qnitable  estate  being  left  in  existence" 

The  same  rnle  is  briefly  stated  by  Mr. 
Jones  (Jraies  on  Mortgages,  {  870)  as  follows : 

**Wbere  a  first  mor^agee  purchases  under  a 
foreclosure  sale,  equity  will  keep  Ids  mortgage 
alive  for  the  purpose  of  protection  against  a 
aeetmd  mbrtgagee." 

Authorities  in  point  to  the  same  effect  are : 
27  Cyc.  1377;  Stautons  t.  Thompson,  49  N. 
H.  272 ;  Watson  v.  Dundee  Mortgage  &  Trust 
Co.,  12  Or.  474,  8  Pac.  B48;  Catpentler  t. 
Brenbam,  40  Gal.  234 ;  Totanan  t.  Sndtli,  86 
Gal.  280,  24  Pac.  743. 

There  can  be  no  donbt  as  to  the  intention 
of  tbe  plaintiff,  the  first  mortgagee,  in  the 
case  at  bar.  He  made  tbe  second  mortgagee 
a  party  defendant  with  a  view  of  foreclosing 
hia  interest  In  tbe  mortgaged  premises,  and 
that  be  did  not  abandon  this  purpose  is  made 
apparent  by  the  issuance  of  notice  for  service 
by  publication  prior  to  the  rendition  of  the 
decree  under  which  the  land  was  sold  and 
thereafter  due  prosecution  of  the  cause  to 
final  judgment  and  decree. 

For  the  reasons  stated,  the  judgment  of 
the  court  below  Is  affirmed.  All  the  Justices 
concur. 


HcGRBABT,  County  Olerk,  eC  aL  T.  LBB. 

(No.  eoea) 

{Sapxwne  Court  of  Oklahoma.   Jan.  5,  1815.) 

(Bytlahtu  bv  the  Court.} 

Tl  Schoou  ahd  School  Disraicrs  (i  103*)— 
School  Elbction  — Tax  Levt  — Appuca- 

TIOX    or    STATtmC  —  MtKflCIPAL  COBPOIA- 

nons. 

Tb^t  part  of  section  7883,  Bev.  Laws  1010. 
which  provides  that  "at  the  election  where  it 
is  proposed  to  vote  &□  additional  levy  above  the 
five  millB  herein  authorized  for  school  purposes 
tbe  Section  shall  be  hdd  to  be  a  legal  election 
when  thirty  pe^  cent  of  the  total  number  of 


see  Evidence. 
Die.  8  157;* 
It  Dig.  i|  114, 
K.  I  168.*] 


legal  voters  living  in  such  school  district  shall 
participate  therein,"  applies  to  each  city,  wheth- 
er having  a  charter  form  of  government  or  not 
and  to  the  board  of  education  in  each  city. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  U  114,  116,  117, 
240-245,  252;  Dec.  Dig.  {  lOST*] 

2.  SoaOOU  ASD  SOBOOL  DXaTBIOTB  <|  108*)— 

School  Elkotiok— Tax  Bate— Validity  of 

Statute. 

Said  provision  is  not  repugnant  to  the  pro- 
viso of  section  9,  art.  10,  of  the  Constitution, 
which  reads:  "Provided,  that  the  aforesaid  an- 
nual rate  for  school  puipoaes  may  be  increased 
by  any  school  district  by  an  amount  not  to  ex- 
ceed ten  mills  on  tbe  dollar  valuation,  on  con- 
dition that  a  majority  of  the  voters  thereof  vot- 
ing at  an  election,  vote  for  said  increase." 

[Ed.  Note.— For  other  eases,  see  Schools  and 
School  Districts,  Cent  Dig.  |§  114,  116,  117, 
240-245,  252 ;  Dec.  Dig.  {  m*] 

3.  Evidence  (I  157*)~Scqoolb  and  School 
Disxbicts  (J  103*)— School  Election  — 
Beqibtbation— Pabol  Evidence. 

A  taxpayer  seeking  to  enjoin  the  extension 
of  an  additional  tax  for  school  purposes,  pur- 
porting to  be  authorized  by  an  election  held 
pursuant  to  Kev.  Laws  1910,  i  7383,  supra, 
upon  the  ground  that  SO  per  cent  of  the  legal 
voters  living  in  such  school  district  did  not  par- 
ticipate therein,  may  establish  such  fact  by  pa- 
rol evidence.  The  law  requiring  registration  of 
voters  in  dties  of  the  first  clasa  does  not  apply 
to  such  elections. 

[Ed.  Note.— For,  other  cases,  see  Evidence. 
Cent  Dig.  it  466-470;   Dec  Di 
Schools  and  School  Districts.  Oent 
lis,  117.  240-246,  2S2;  Dm.  Dig. 

Brroir  from  District  Court,  Bryan  Oonn^ ; 
Jesse  H.  Hatobett,  Judge. 

Action  by  Lawrence  Lee  against  Henry 
McCrear7>  Gonnty  Clerk  of  Bryan  County, 
and  another.  Judgment  fat  plalntlfi;  and 
defendants  bring  error.  Affirmed. 

Hatchett  A  Fergusmi,  of  Durant,  for  plain- 
tiffs in  error.  J.  T.  Mcintosh  and  HcPher- 
ren  &  Cochran,  all  of  Durant,  for  defendant 
in  error. 

KANE,  C.  J.  This  was  a  suit  commenced 
by  Lawrence  Lee,  defendant  in  error,  plain- 
tiff below,  as  a  taxpayer,  against  tbe  plain- 
tiffs In  error,  Henry  McCreury  and  Ed.  L. 
Spealrs,  county  clerk  and  county  assessor, 
respectively,  of  Bryan  county,  for  the  pur- 
pose of  enjoining  the  defendants  from  ex- 
tending upon  the  tax  rolls  of  said  county  a 
certain  one-mill  tax  In  addition  to  the  five- 
mill  tax  levied  by  the  excise  board  for  the 
puri>oee  of  obtaining  funds  to  run  and  oper- 
ate the  school  in  a  certain  school  district 
in  the  city  of  Durant  for  tbe  fiscal  year  end- 
ing June  30,  1914.  Tbe  additional  levy,  it 
was  alleged,  was  authorized  by  a  majority 
of  tbe  voters  tjt  said  district  voting  for  sala 
Increase  at  an  election  held  pursuant  to  sec- 
tion 9,  art.  10,  of  the  C<Histituti<Hi.  Upon 
trial  to  tbe  court  the  relief  prayed  tm  was 
granted,  to  reverse  which  action  this  proceed- 
ing in  error  was  commenced. 

[1,2}  The  extension  of  the  additional  tax 
was  enjoined  by  the  court  below  ap<«  the 
grounds :  iX)  That  SO  per  cent  of  the  quall- 
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fled  electors  In  the  Durant  school  district 
did  not  participate  In  the  said  etectltm,  as 
required  by  secUon  73^,  Rer.  Laws  Okl. 
1910 ;  (2)  no  estimate  of  the  current  expens- 
es of  fbe  school  had  beoD  filed  with  the  ex- 
cise board  and  examined  and  approved  prior 
to  the  time  of  the  electUn;  CB)  the  taxable 
Talaatlon  of  the  property  in  the  district  had 
not  beoi  determined  at  the  time  the  election 
was  called,  and  the  excise  board  and  the 
board  of  education  had  no  means  of  deter- 
mining that  the  additional  levy  was  neces- 
sary. As  stated  by  counsel  for  plaintiff  In 
error  In  their  brief: 

"There  are  four  propositiont  of  law  involred 
in  thia  appeal  as  follows:  (1)  Was  it  neces- 
sary for  30  per  cent  of  the  qualified  electors  in 
the  Durant  school  district  to  participate  in  this 
election?  (2)  Did  30  per  cent,  of  the  qualified 
electors,  as  shown  by  the  evidence,  participate 
Id  the  election?  (3)  If  it  was  necessary  for  80 
per  cent  of  the  electors  to  participate,  and  that 
number  did  not  participate,  then  is  the  require- 
ment that  30  per  cent,  shall  participate  consti- 
tutional? (4)  Was  it  necessary  for  the  excise 
board  to  approve  the  estimate  of  the  school  dis- 
trict before  the  election  was  called,  and,  if  so, 
was  such  approval  had?" 

In  our  opinion,  it  was  necessary  for  30  per 
cent  of  the  qualified  electors  of  the  school 
district  to  participate  lu  the  election  before 
it  could  be  held  to  be  a  legal  election.  The 
contention  of  counsel  for  plaintiffs  In  error 
to  the  contrary  Is  based  upon  the  theory  that 
section  7383,  supra,  does  not  apply  to  school 
districts  in  cities  of  the  first  class.  This 
position  Is  wholly  untenable.  Section  7383 
provides: 

"It  shall  be  the  duty  of  the  school  trustees  in 
each  school  district  to  record  in  a  book  kept 
for  the  purpose,  the  names  of  all  leRai  voters 
within  such  school  district,  and  at  the  election 
where  it  Is  proposed  to  vote  an  additional  levy 
above  the  five  mills  herein  authorized  for  school 
pnrpoMS  the  election  shall  be  held  to  be  a  legal 
election  when  thirty  per  cent,  of  the  total  num- 
ber of  legal  voters  living  in  such  school  district 
shall  participate  therein." 

If  this  section  alone  was  construed  Ih  con- 
nection with  the  general  school  laws  of  the 
state,  there  might  be  some  room  for  counsel's 
contention  that  it  was  the  Intention  of  the 
Legislature  to  confine  the  application  of  sec- 
tim  7388  to  rural  school  districts,  but  the 
very  next  section  of  the  same  article  (section 
7384)  provides: 

"The  provisions  of  this  article  shall  apply  to 
each  city,  whether  having  a  charter  form  of 
governtnent  or  not,  and  to  the  board  of  educa- 
tion in  each  city,"  etc. 

[3]  With  the  latter  section  before  us,  there 
can  be  no  possible  doubt  as  to  the  Intention 
of  the  Legislature  In  the  premises.  On  the 
second  proposition  counsel  for  plaintiff  in 
error  say: 

"The  plaintiff  showed  that  there  were  1,287 
men  and  women  registered  voters  in  the  Durant 
school  district,  and  that  there  were  perhaps  20 
and  30  men  and  women  voters  in  certain  an- 
nexed territory.  There  were  476  voters  who 
participated  In  the  electi<m.  more  than  SO  per 
cent  of  the  total  number  of  registered  voters 
and  those  who  lived  in  the  adjacent  territory 
and  were  not  registered.  The  plaintiff  attempt- 
ed to  show  over  the  strenuous  objection  of  the 


defendants  that  there  were  a  large  number  of 
female  voters  in  the  school  district,  approxi- 
mately 1,000,  who  were  not  registered.    If  the 

Klainnff  could  prove  by  oral  testimony  the  num- 
er  of  voters  in  the  district  not  registered,  then 
he  proved  that  the  total  number  of  voters  in  the 
district  was  approximately  2,200,  and  of  course 
30  per  cent  did  not  participate.  We  say  that 
it  was  error  for  tb9  court  to  admit  this  testi- 
mony." 

We  cannot  agree  with  counseL  In  State 
V.  Barnes,  22  Okl.  191,  97  Pac.  997,  it  was 
held  that  the  law  requiring  registration  of 
voters  did  not  apply  to  a  special  election  held 
In  cities,  but  applies  to  primary  and  general 
elections;  and,  after  quoting  from  the  act 
of  tbe  Legislature  relative  to  registration, 
the  court  says: 

"To  bold  that  the  registration  system  provid- 
ed by  the  act  applies  to  special  election  in  cities 
or  in  counties  would  be  to  hold  that  tbe  Legis- 
lature has  enacted  a  law  requiring  the  voter  to 
register  before  be  shall  be  entitled  to  vote,  and 
at  tbe  same  time  providing  no  means  or  op- 
portunity, during  a  period  of  20  months  out  of 
every  two  year^  for  a  person,  who  becomes  a 

aualified  voter  in  any  precinct  subsequent  to 
le  last  preceding  general  election,  to  register 
for  the  purpose  of  voting  at  any  sncb  special 
election,  held  during  such  period  of  20  months. 
In  the  absence  of  express  language  in  tbe  act 
making  said  provisions  applicable  to  other  than 
primary  and  general  elections  for  the  purpose 
of  nominating  and  electing  state,  county,  and 
presinct  officers,  we  conclude  that  the  I^eirisla- 
ture  had  no  such  intention,  and  that  tbe  regis- 
tration provided  in  said  act  does  not  apply  to 
the  election  in  this  case  by  reason  of 'any  pro- 
vision of  the  act." 

It  seems  clear  that  If  the  registration  books 
did  not  apply  to  such  elections  that  It  would 
furnish  no  adequate  guide  as  to  the  number 
of  qualified  electors  residing  in  the  district, 
and  that,  as  the  Legislature  did  not  provide 
a  means  for  determining  this  question  of  fftct. 
It  was  proper  to  Introduce  oral  testimony  so 
the  actual  number  of  voters  of  sudi  district 
might  be  ascertained.  As  we  are  at  tbe  o^- 
ion  that  30  per  cent  of  the  total  number  of 
legal  voters  living  in  such  school  district 
shall  participate  therein,  the  only  other  ques- 
tion necessary  to  de<dde  Is  the  constitution- 
ality of  section  7383,  supra.  The  part  of  the 
Ck)nstitution  which  counsel  contend  nullifies 
this  section  of  the  statute  is  the  proviso  of 
section  9,  art.  10,  which  reads: 

"Provided,  that  the  aforesaid  annual  rate  for 
school  purposes  may  be  increased  by  any  school 
district  by  an  amount  not  to  exceed  ten  mills  on 
the  dollar  valuation,  on  condition  that  a  ma- 
jority of  the  voters  thereof  voting  at  an  elec- 
tion, vote  for  said  increase." 

Secti<ni  7383,  supra,  and  the  other  sections 
of  the  article  of  which  it  forms  a  part,  were 
enacted  for  the  purpose  of  vitalizing  the 
foregoing  constltutioDa]  provision.  In  our 
opinion,  there  is  nothing  in  the  act  of  the 
Legislature  repugnant  to  the  constitutional 
provision.  The  Constitution  simply  provides 
that,  at  the  election  provided  for  by  the 
Legislature  for  authorizing  an  additional 
levy  for  school  purposes,  a  majority  must 
vote  in  favor  of  the  levy.  As  the  constitu- 
tional provision  Is  not  self-executing,  it  was 
the  duty  of  the  Legislature  to  vitalize  tt. 
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and  in  so  doing  It  was  left  entirely  free  to 
determine  how  tbe  election  shoald  be  beld, 
the  time  and  place,  and  the  manner  of  hold- 
ing the  same,  and  what  shall  be  beld  to  con- 
stitute a  legal  election.  People  r.  Ceer- 
neckl,  266  lU.  320,  100  N.  B.  283;  BeU  t. 
City  of  AmericuB,  79  Ga.  162,  3  S.  B.  612. 
In  the  latter  case  It  was  said: 

"The  Georgia  ConBtitntion  provldea  that  no 
bonded  indebtedness  (or  the  establishment  of 
certain  improvements  shall  be  incurred  by  any 
monicipal  corporation  without  the  assent  of 
two-thirds  of  the  qualified  voters  thereof  at  an 
election  for  that  purpose.  Held,  •  •  •  that, 
in  estimating  whether  or  not  two-thirdB  of  the 
voters  had  voted  in  favor  of  such  indebt^lness, 
tile  judges  of  election  shall  base  Ihdr  calcula- 
tion on  the  votes  cast  at  the  last  previoos  elec 
tifni,  is  conatitotional." 

In  onr  judgment,  the  Oklahoma  statrite 
under  discussion  is  of  somewhat  similar  im- 
port. Instead  of  making  the  legality  of  the 
Section  turn  upon  the  votes  cast  at  the  last 
previoos  election,  as  In  Georgia,  It  provides 
that  the  election  provided  for  the  purpose 
of  vitalizing  the  constitational  provision 
"shall  be  held  to  be  a  legal  election  when 
30  per  cent  of  the  total  nnmber  of  the  1^1 
electors  shall  participate  therein." 

For  the  reasons  stated,  the  judgment  ttf 
the  court  below  is  afOrmed.  All  the  Justices 
concur. 


ATCHISON.  T.  &  S.  F.  HT.  CO.  v.  BTHBB- 

TON.    (No.  3415.) 
(SnpicoM  Court  of  Oklahoma.    Jan.  8,  1916.) 

(SyUabut  &v  the  Court.) 

1.  Cakkibbs  ({  04*)— AcnoH  roi  GoNvrasioN 

—  EVIDCHCB  —  SUWICIENCT  —  QUESTION  FOB 
JtJBT. 

Plaintiff  sued  in  trover  for  conversion  of 
a  certain  wagon ;  the  undisputed  testimony 
shows  that  the  property  was  delivered  to  de- 
fendant to  be  transported  to  Iam  Angeles,  Cali- 
fornia. Upon  instruction  from  plninttff,  the 
property  was  shipped  to  Kansas  City,  Mo.,  ar- 
riving September  9tb.  On  September  16th, 
plaintiif  arrived  in  Kansas  City  for  the  pnrpose 
of  paying  the  freight  and  receiving  the  property. 
Defendant  demanded  as  freight  ^26,  which 
plaintiff  refused  to  pay,  claiming  same  was  ex- 
cessive. The  agent  of  defendant  admitted  it  was 
excessive,  sad  made  an  effort  to  have  it  adjust- 
ed. Plaintiff  remained  in  Kansas  City  for  two 
weeks,  going  to  defendant's  office  daily,  in  an  ef- 
fort to  pay  the  proper  amount  of  freight  and  re- 
ceive the  property.  Several  weeks  afterwards, 
defendant  reduced  the  amount  to  fl46.70,  ad- 
mitting the  former  amount  demanded  was  exces- 
sive. AeW,  the  evidence  was  sufficient  to  carry 
the  issue  to  the  jury  on  the  question  of  con- 
version. BHd,  further,  a  formal  demand  and  a 
specific  tender  of  the  amount  of  freight  were 
not  required,  under  the  circumstaiuses  of  this 
case. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  U  367-896.  466;  Dec.  Dig.  |  94.*] 

2.  CABSnSS   (I  94*)— GONTBBBXON    OW  ShZP- 
HBlfT-DsiCAKD— TnNDKK  OT  FBSIOHT. 

Instructions  of  the  court  examined,  and 
keH  to  fully  and  fairly  cover  the  issues.  Held, 
further,  no  error  in  the  court's  refusal  to  charge 
the  jury  as  requested  by  defendant 

[Bd.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  81  867-896,  466;  Dec  Dig.  i  94.*] 


Error  from  District  Court,  Oklahoma 
County;  W.  R.  Taylor,  Judge. 

Action  by  A.  M.  Btherton  against  tbe 
Atchison,  Top^  &  Santa  F6  Railway  Com- 
pany. Judgment  tax  plaintiff,  and  defendant 
brings  error.  Affirmed. 

Gottingham  &  Bledsoe  and  Charles  H. 
Woods,  all  of  Oklahoma  City,  for  plainUff 
in  error.  E.  S.  Bessey,  of  Cnahing,  tot  de- 
fendant in  error. 

RIDDLE,  J.  The  parties  will  be  referred 
to  here  in  accordance  with  their  positions  on 
the  docket  of  the  trial  court 

Plaintiff  filed  his  suit  In  trover  in  the  dis- 
trict court  of  Oklahoma  county  for  conver- 
sion of  a  certain  peanut,  popcorn,  and  candy 
wagon,  claiming  damages  in  the  sum  of  $700. 
The  petition  alleges  substantially  that  plain- 
tiff, on  August  12,  1909,  had  delivered  to  de- 
fendant tbe  wagon  at  Amorllle,  Tex.,  for 
shipment  to  Los  Angeles,  Cel.,  prepaying  the 
freight  in  the  sum  of  $31.50;  that  thereaft- 
er, at  the  request  of  plaintiff,  said  wagon  was 
shipped  from  Los  Angeles,  Cel.,  to  Kansas 
City,  Mo.,  arriving  there  September  9th; 
that  on  September  16tb  plaintiff  went  to  the 
freight  office  In  Kansas  City  to  pay  the 
freight  and  charges  thereon  and  to  receive 
the  wagon;  and  that  said  defendant,  through 
its  agents,  refused  to  deliver  said  wagon,  ex- 
cept upon  the  condition  that  plaintiff  pay 
as  freight  the  sum  of  $326.02;  that  said 
amount  was  exorbitant  and  the  demand  un- 
reasonable. Plaintiff  offered  to  pay  the  usu- 
al and  established  freight  and  other  charges 
and  remained  In  Kansas  City  for  more  than 
two  weeks,  and  called  on  defendant  from 
day  to  day  for  the  purpose  of  paying  the 
freight  and  receiving  said  wagon,  which  was 
refused,  except  on  tbe  conditions  above 
stated. 

Defendant  filed  its  amended  answer  to 
this  petition,  consisting:  (1)  Ot  a  general 
denial;  (2)  admitting  the  shipment  as  alleg- 
ed, and  further  admitting  that  after  con- 
siderable time,  it  agreed  to  acc^  the  sum 
of  $146.70,  which  was  In  accord  with  the 
legal  tariff  rates.  It  also  sets  up  a  counter- 
claim and  asks  judgment  for  the  amount  of 
the  freight  in  the  sum  of  914<L70.  A  reply, 
constltnting  a  general  dental,  was  filed  to 
tMs  answer. '  Upon  tbe  Issues  thns  made,  the 
cause  inroceeded  to  trial  to  a  Jury,  and  a  ver- 
dict was  returned  in  faror  dt  idatnttff  in 
the  sum  of  $6ia  A  remittitur  was  ordered, 
which  was  filed,  reducing  tbe  judgment  to 
$633.80.  Motion  for  new  trial  was  filed  and 
ovemded.  and  defendant  prosecutes  error 
by  filing  his  petition  in  error  and  case-made 
In  this  court  Defendant  alleges  tbe  ftd- 
lowing  errors: 

"(1)  The  court  below  erred  In  overruling  tbe 
motion  for  new  trial,  and  upon  each  and  every 
of  the  grounds  contained  in  said  motion. 

"<2)  The  court  erred  in  accepting  the  verdict 
of  tbe  jury,  and  in  rendering  judgment  thereon. 
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"(3)  The  court  erred  in  refusing  to  inatnict 
the  jury  in  accordance  with  certain  rdevant  and 
pertinent  requests  of  the  defendant,  which  said 
instmctions  so  requested  by  the  defendant  are 
found  on  record  pages  146  to  160,  inclusive,  and 
being  numtiered  1  to  9,  incluBive. 

"(4)  The  court  err«i  in  instructing  the  Jury 
in  accordance  with  his  general  charge  to  the 
ju^,  which  said  charge  is  found  on  record  pages 
152  to  157,  Inclusive,  the  said  charge  as  a  whole 
being  erroneous  and  each  and  every  of  the  para- 
graphs thereof. 

"(5)  For  errors  of  law  occurring  on  trial  of 
said  cause,  excepted  to  at  the  time  by  plaintiff 
in  error. 

"(6)  Error  in  the  court  below  in  refusing  to 
direct  a  verdict  in  favor  of  the  plaintiff  in  error. 

"(7)  Because  the  court  below  erred  in  permit- 
ting  the  verdict  of  the  Jury  to  stand  as  rcanitted, 
the  same  being  based  on  error  in  the  amount  ox 
the  recovery,  the  verdict  being  too  large. 

*'(8)  The  court  below  erred  in  permitting  the 
verdict  of  the  Jury  to  stand,  the  same  not  being 
based  upon  sufflctent  evidence,  any  eridence,  and 
contrary  to  law." 

The  only  questions  raised  by  these  various 
assignments  necessary  to  be  considered  here, 
are:  (1)  Did  the  court  commit  reversible  er- 
ror in  submitting  this  cause  to  the  Jury?  (2) 
Did  the  court  properly  charge  the  Jury  as 
to  the  law  In  the  case?  (3)  Did  the  court 
commit  error  In  refusing  to  charge  the  Jury ! 
as  requested  by  defendant? 

[1]  Under  the  first  proposition,  it  Is  ear- 
nestly insisted  by  counsel  for  defendant  that 
the  facts  are  undisputed,  and,  accepting  the 
testimony  of  plaintiff  as  true,  there  was  no 
issue  of  fact  warranting  the  court  In  sub- 
mitting the  issues  to  the  Jury.  We  are  un- 
able to  agree  with  counsel  In  this  contention. 
This  proposition  presents  the  question  as  to 
whether  or  not  the  facts  in  this  case  are  suf- 
fldeut  to  show  a  conversion  of  the  property 
by  defendant.  The  law  seems  to  be  well  set- 
tled that  where  ft  party  delivers  to  a  com- 
mon carrier  goods  for  ahipmait,  such  com- 
mon carrier,  when  the  goods  reach  their 
destlaattoD,  is  oitltled  to  retain  possession 
of  such  goods  until  the  legal  amount  of 
tr^ht  Is  paid  thereon,  and  that  such  car- 
rier has  a  lien  upon  said  goods  t<x  the  securi- 
ty of  the  paymoit  of  said  trelgjit.  This 
proposition  Is  not  denied  by  plaintiff.  The 
law  la  equally  settled  tbat  a  refusal  of 
a  carrier  to  surrender  goods  upon  demand 
and  the  paymuit  or  tender  of  tlie  legal 
aiponnt  of  freight  and  other  legal  diarges, 
or  If  such  carrier  refuses  to  surrender  said 
goods,  except  on  condition  of  the  payment 
of  an  excessive  and  Illegal  amount  as  fr^gbt, 
after  a  reaaonaUe  time  within  whldi  to  in- 
vestigate and  ascertain  the  true  amount  of 
legal  charges,  such  action  will  oonstitate  a 
conversion,  and  trover  wHl  lie.  It  is  nndla* 
pnted  that  the  goods  remained  at  fhelr  des- 
tination in  Kansas  City  from  the  gth  nntll 
the  16th  of  September  before  plaintUt  ar- 
rived and  made  demand  for  same ;  that  aft- 
er his  arrival,  be  remained  in  Kansas  Ci^ 
for  two  weeks  in  an  endeavor  to  have  the 
pn^er  amount  of  frel^t  ascertained,  for 
the  purpose  of  paying  same  and  rec^ving  the 


property;  that  the  agents  in  diarge  oC  de- 
fendant's freliJit  office  at  K**Biifflw  Ci^»  In 
effect,  admitted  the  amount  was  erroneons 
and  excessive  and  made  efforts  to  have  it 
adjusted;  that  several  weeks  after  plain- 
tiff left  Kansas  City,  defendant  admitted 
that  the  amount  first  demanded  was  exces- 
sive, and  proposed  to  surrender  the  goods 
upon  payment  of  $146.70.  We  are  of  the 
opinion  that  this  state  of  facts  was  suffi- 
cient to  carry  this  issue  to  the  Jury  as  to 
whether  or  not,  under  all  the  t&ets  and  cir- 
cumstances, it  constituted  ctmversion.  It 
was  said  In  the  case  of  Beasley  t.  Baltimore 
&  Potomac  R.  Ca,  27  App.  D.  C.  S95,  0  U  B. 
A.  (N.  S.)  1048,  the  syllabus  reads: 

"Refusal  of  a  connecting  carrier  to  surrender 
freight,  at  least  after  a  reasonable  time  to  as- 
certain the  facts,  upon  tender  of  tiie  rate  stipu- 
lated for  in  the  carriage  contract,  which  is  in  ex- 
cess of  its  own  portion  of  the  through  rote,  be- 
cause of  a  waybill  in  its  possession  oiUing  for  a 
larger  sum,  which  is  substantially  admitted  to 
be  a  mistake,  is  a  conversion  for  which  trover 
will  lie.  Six  days  is  not  so  clearly  a  reason- 
able time  for  a  carrier  to  consume  in  ascertain- 
ing the  correctness  of  a  mte  for  shipment  of 
freight  from  a  point  in  Florida  to  WaishingtOQ, 
District  of  Columbia,  and  that  the  court  can 
take  the  question  from  the  Jury  in  an  action  to 
recover  for  conversion  of  the  property." 

Again,  In  the  case  of  Northern  Transporta- 
tion Co.  of  Ohio  V.  SeUlck,  52  111.  249,  in  the 
syllabus,  It  Is  held: 

"1.  If  one  person  has  the  property  of  another 
in  his  possession,  and  the  owner  makes  demand 
of  it,  and  the  party  in  possession,  without  right, 
refuses  to  deliver  it,  that  will  constitute  a  con- 
version of  the  property  by  the  latter  to  his  own 
use. 

"2.  So,  where  the  owner  of  a  carriage  shipped 
the  same  by  a  common  carrier,  the  amount  to  be 
charged  for  the  transportation  bein^  first  agreed 
upon,  and,  upon  the  carriage  reaching  Its  desti- 
nation, was  demanded  by  ttie  owner,  be  offering 
to  pay  the  charges  as  agreed,  but  the  agent  of  tlie 
carrier  refused  to  deliver  it  except  upon  the  pay- 
ment of  a  larger  amount,  held,  this  was  a  con- 
version of  the  itroperty  by  the  carrier,  and  the 
owner  could  maintain  trover  therefor.  The  lat- 
ter discharged  his  duty  by  making  demand  for 
the  carriage  immediately  on  its  arrival  and  of- 
'fering  to  pay  the  freight  agreed  upon." 

Other  cases,  in  effect,  sustaining  this  prop- 
osition, are:  Marsh  r.  Union  Pac.  By.  Co. 
(G.  O  9  Fed.  873:  McEntee  t.  N.  3.  Steam- 
ship Co.,  0  Am.  Sep.  28 ;  Richardson  v.  Rich, 
104  Mass.  159.  6  Am.  Bep.  210;  WhlUock  v. 
Heard,  13  Ala.  776, 48  Am.  Oea  75;  Pe^dea 
V.  Boston  &  A,  By.  Oo..  112  Mam.  009;  Iion- 
Isville  ft  N.  W.  By.  Go.  v.  Lawaon,  88  Ky. 
496,  11  S.  W.  611;  Wri^t  ft  Cotton  Wire 
Ca  V.  Warn,  177  Mass.  283.  58  N.  B.  1082. 

Under  this  proposition,  the  point  ia  also 
made  that  tlie  court  shonld  have  directed 
a  verdict  tor  the  defendant,  for  tbe  reason 
plalntifT  failed  to  prove  a  spctdflc  demand  for 
the  goods,  and  a  tender  of  the  proper  freight 
The  court,  in  our  Judgment;  pnq^ly  dialled 
the  Jury  upon  Oils  issue,  which  we  will  no- 
tice later.  We  are  of  the  oi^olon  that  If  the 
evidence  in  this  case  failed,  aa  a  matter  of 
law,  to  show  a  sufficient  donand,  it  certain- 
ly was  sufficient  to  carry  the  oeae  to  tbe  Jury. 


Digitized  by  Google 


Okl.)  ATCHISOK,  T.  &  S.  F. 

It  Is  shown  by  platntUTs  testimony,  and  not 
denied,  that  he  went  to  Kansas  City  for  the 
putpose  of  paying  the  freight  and  receiving 
these  goods,  and  remained  there  for  two 
weeks,  and  visited  the  office  of  the  railway 
company  practically  every  day  for  that  length 
of  tlm&  It  wonid  seem  that  as  a  matter  of 
law,  this  should  be  a  enffldent  demand,  and 
it  certainly  was  snffident  to  go  to  the  Jury 
for  its  determination.  We  are  also  of  the 
opinion  that  under  the  facts  and  circum- 
stances of  this  case,  a  specific  tender  was  not 
zeqnired.  Tbis  issue  was  also  submitted  to 
the  Jmy.  It  appears  from  the  facts  and  dr^ 
cuxD stances  reasoaably  certain  that  a  tender 
of  the  amount  which  was  actually  due  at  the 
time  would  have  availed  the  plaintiff  nothing. 
It  would  have  been  a  uselees  and  vain  act, 
for  the  reason  it  is  shown  that  defendant, 
for  the  two  weeks  plaintiff  was  in  Kansas 
City,  was  demanding  something  more  than 
twice  the  amount  of  the  freight,  afterwards 
admitted  to  be  due,  and  never  intliaated,  d- 
tber  by  word  or  sign,  that  it  would  acc^t  less ; 
and.  In  addition  to  this,  defendant  is  insist- 
ing in  this  court  'as  a  reason  why  it  cannot 
be  liable  In  conversion  it  retained  a  lien  upon 
the  goods  for  the  full  amount  of  freight  due, 
and  it  la  admitted  the  two  we^s  plaintiff 
was  in  Kansas  City,  and  for  several  weeks 
thereafter,  the  amount  which  it  claimed  to 
be  due  and  demanded  was  eomethlng  more 
than  twice  the  actual  amount  duft  Under 
these  drcnmstances,  plaintiff  was  relieved 
of  making  a  specific  tender. 

[2]  We  will  now  consider  whether  or  not 
the  court  property  chained  the  Jury  as  to  the 
law.  In  charge  6,  the  court  Instructed  the 
jury  upon  the  Issne  of  conversion  as  follows: 

"Tou  are  inatructed  as  a  matter  of  law  that  a 
common  carrier  of  freight.  wUdi  through  Its 
agents  demands,  as  a  condtttoo  pieoedeirt  to  Itt 
delivery  to  the  consignee,  a  sum  larger  than  the 
established  tariff  rates,  and  whld)  is  subsequent- 
ly admitted  to  be  a  mistake  or  overcharge,  will 
constitute  a  conversion  when  such  mistake  and 
overcha^  is  iwfsted  upon  hy  the  carrier  beyond 
a  reasonable  and  suAdent  tlnu  for  the  carrier 
to  ascertain  the  facts  as  to  the  true  and  proper 
rate,  and  if  you  find  from  the  evidence  in  this 
case  that  the  defendant  railway  company  de- 
manded of  the  ptaintlff  a  sum  greater  than  the 
true,  r^rnlar  establlriied  rate,  and  iaristed  upon 
the  same  for  an  unreasonable  time  as  a  condi- 
tion of  surrendering  this  wagon  to  the  plaintiff, 
that  no  tender  or  payment  of  frei^t  la  necessary 
on  the  part  of  tiie  plaintiff  before  bringing  an 
aetloa  for  conversion." 

Faragrapbs  6,  7,  and  8  of  the  court's 
charge  should  be  ooosidered  in  connection 
with  this  charge,  which  are: 

**(6)  Ton  are  InBtnicted,  further,  that  a  rea- 
sonable time  la  a  question  for  you  to  determine 
onder  all  the  circumstances  In  this  case,  taking 
into  conrideratlon  the  nature  of  the  shipment, 
its  classification,  end  the  means  available  to  the 
agents  of  the  defendant  company  to  ascertain 
the  true  rate. 

"(7)  You  are  inatructed  that  the  defendant 
vaa  in  duty  boand  to  deliver  this  shipment  with 
reasonable  dippatch ;  and,  while  accidents  and 
obttructiona  will  excuse  delay  in  delivery,  as 
soon  as  the  same  can  1m  reasonably  overcome^ 
the  canter  diould  make  delivefy. 
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"(S)  To  constitute  a  conversion  of  goods  by  a 
carrier,  it  is  necessary  that  there  should  have 
been  an  actual  appropriation  of  the  property  by 
the  carrier  to  its  own  use  or  benefit;  but  such 
appropriation  might  arise  from  the  exercise  of 
wronftfal  dominion  over  it  to  the  exclusion  of 
the  rigbta  of  the  owner,  or  withholding  it  from 
the  possession  of  the  plaintiff  under  a  claim  in- 
consistent with  bia  rights,  but  a  reasonable  de- 
tention of  a  chatiiel  by  a  carrier  will  not  con- 
stitute a  conversion,  and  it  Is  tor  you  to  deter- 
mine in  this  case  whether  there  was  or  was  not 
an  unreasonable  detention." 

These  various  iuBtructlous,  couddered  to- 
gether, In  our  Judgment  properly  and  fully 
submitted  the  Issue  of  conversion  to  the  Jury 
as  applied  to  the  facts  in  this  case. 

In  paragraph  XO  of  the  court's  diarge,  the 
Jury  was  Instructed  on  the  Question  of  tender 
as  follows: 

"You  are  inatructed  that  a  formal  demand  for 
the  delivery  of  the  property  converted  by  a 
carrier,  or  a  tender  of  the  dtargea  for  freight, 
may  be  waived  by  the  carrier,  and  if  you  find 
that  the  actions  of  tfae  defendant  carrier  in  this 
case  were  such  as  to  indicate  to  the  plaintiff  in 
advance  that  a  tender  or  formal  demnnd  would 
be  unavailing,  such  action  would  constitute  a 
waiver  and  no  demand  or  tender  would  tie  neces- 
sary as  a  condition  pEecedent  to  the  bringing  of 
this  action.** 

We  think  this  is  a  correct  dedaration  of 
the  law  OS  applied  to  the  facts.  This  po- 
sition is  well  settled  by  this  court  Citizens' 
State  Bank  v.  Chattanooga  State  Bank,  23 
OkL  767,  101  Pac.  1118;  Branson  v.  Merrill, 
17  OkL  44,  86  Pac  431 ;  Maddox  v.  Dowd}-, 
81  Okl.  169,  120  Pac.  651;  Hutchlugs  v.  Cob- 
ble, 30  OkL  158,  120  Pac.  1013. 

In  paragraph  11  the  court  charged  the  Jury 
in  regard  to  the  legal  freight  rate  which  Is 
in  accord  with  the  views  of  counsel  for  de- 
fendant  In  paragraphs  12  and  13  the  Jury 
was  Instructed  as  to  the  measure  of  damages, 
which  Instmctlonfl  are  as  follows: 

"(12)  If  you  find  that  there  was  a  conversion 
of  thia  wagon  on  the  part  of  the  defendant,  ac- 
cording to  the  foregoing  instructions,  the  meas- 
ure of  damages  will  be  the  value  of  the  wagon 
at  the  place  of  conversion  at  the  time  it  was 
BO  wrongfoUy  detained,  leas  the  true  amount  of 
freight,  or  other  just  charge,  due  the  defendant 
at  the  time  of  conversion. 

"(13)  You  are  instructed  that  after  a  conver- 
sion has  taken  place,  the  owner  is  under  no  ob- 
ligation to  recdve  the  property  if  tendered  to 
bim,  unless  you  find  that  such  return  of  the 
property  would  place  the  owner  in  practically 
the  same  situation  as  he  was  at  the  time  of  the 
conversion." 

In  oar  Judgment,  this  Is  a  correct  sfate- 
ment  of  the  law.  It  remalna  to  be  sera 
whether  the  ooart  committed  rerenible  error 
In  Tefnring  to  charge  the  Jury  as  nqnested 
by  defendant,  which  requested  Instmctlon  is 
as  follows: 

"If  you  find  for  the  plaintiff  in  thia  case,  you 
will  assess  his  damage  according  to  the  follow- 
ing rule:  Yon  will  ascertain  the  value  of  the 
shipment  at  the  place  and  on  the  date  at  which 
it  should  have  been  delivered,  deducting  the 
freightage,  to  which  the  defendant  would  have 
been  entitled  bad  it  completed  the  delivery,  and 
In  this  connection,  I  charge  you,  further,  that 
you  may  coasider  In  mitigation  of  damages  the 
fact  that  defendant  in  its  answer  has  asserted 
that  it  now  haa  the  poewwipn  of  the  pcoperty 
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and  tenders  and  agrees  to  retarn  the  possession 
thereof  and  deliver  the  same  to  the  plaintiff. 
Under  such  circumstances,  I  charge  you  that 
you  are  authorized  to  consider  the  value  of  the 
property  at  the  time  and  place  it  should  have 
been  delivered,  and  consider  the  value  of  the 
property  in  its  present  condition,  and  the  dif- 
ference, if  any,  will  make  up  the  amount  of  your 
verdict.  In  any  event,  the  defendant  is  entitled 
to  its  proper  freight  charges." 

We  think  the  cotirt  committed  no  error  In 
this  respect,  for  two  reasons:  (1)  The  court 
properly  charged  upon  this  Issue  In  Its  gen- 
eral charge  to  the  Jury ;  (2)  this  instruction 
does  not  correctly  state  the  law.  The  plain- 
tiff  did  not  sue  for  damages  for  detention  of 
the  property,  and  this  Issue  was  not  in  tlie 
case,  and  therefore  It  would  have  been  im- 
proper for  the  court  to  have  so  charged  the 
jury  as  requested.  This  charge  would  have 
been  Inconsistent  with  the  Issues  In  the  case, 
and  If  the  defendant  was  liable  in  trover  for 
conrer^on,  this  certainly  Is  not  a  proper 
chaise,  applicable  to  the  facts.  "Hie  court 
did  charge  the  Jury,  in  effect,  that  defendant 
vras  entitled  to  an  offset  for  the  amount  of 
1^1  freight  and  charges  due.  It  Is  further 
insisted  that  the  court  should  have  <diarged 
the  jury  that  a  tendering  of  the  property  In 
the  amended  answer  was  proper  in  mitigation 
of  damages.  We  are  of  the  opinion  that  the 
facts  tn  this  case  did  not  warrant  such  a 
chai^.  There  may  bd  circumstances  In  a 
suit  in  trover  for  conversion  wherein  a  prop- 
osition Involved  in  this  charge  might  be 
proper,  but  we  are  clearly  of  the  opinion  it 
was  not  applicable  to  the  facta  and  issues 
l  efore  the  court 

The  evidence  in  this  case  warranted  the 
court  in  submitting  all  the  issues  to  the  Jury ; 
and,  finding  no  reversible  error  in  the  In- 
stTDctions  given  and  in  the  refusal  to  give 
said  requested  instructions,  the  Judgment  of 
the  trial  court  must  be  affirmed.  It  is  so 
orderedL  All  the  Justices  concur. 


CITY  OF  MUSKOGEE  v.  MILLER. 
(No.  3792.) 

(Supreme  Court  of  Oklahoma.    Dec  22,  1014. 
Befaearing  Denied  Jan.  26,  1915.) 

(SyllaluB  iv  the  Court.)  • 

1.  Mdnicifal  Cobpobations  (I  764*)  — 
SiBXETS— Safe  OosDmoK— Duty. 

It  is  tbe  duty  of  a  municipal  corporation 
to  keep  its  streets  in  a  reasonably  safe  condi- 
tion for  ordinary  travel  by  the  public. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  U  1010-1020;  Dec. 
Dig.  «  7Gi*] 

2.  MtrmCIPAI.  COBPORATIOKS  <S  755*)— D«- 
FECTIVB  STBEETS— PEBBONAL  IlfJlTBnS— LI- 
ABILITT. 

Where  a  person  is  riding  upon  a  well- 
broken  horse  ordinarily  Bur$  of  foot,  not  at 
an  unusual  speed,  and  such  animal,  without 
fault  on  the  part  of  the  rider,  becomes  fright- 
ened and  temporarily  unmanageable,  and,  by 
reason  of  coming  in  contact  with  a  defect  in 
a  street  negligently  created  or  permitted  to  re- 


main therein  by  a  dty,  falls  and  Injures  socb 
rider,  the  municipality  te  liable  therefor. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  H  ^Uw7,  1S89,  1500; 
Dec.  Dig.  f  VSB.*] 

Error  from  IHstrict  Court,  MnAogee  Oonn- 
ty;  B.  P.  De  Oraifenrled,  Judge. 

Action  by  WllUam  L.  Miller  against  tiie 
City  of  Muskogee.  Judgment  for  defaklant, 
and  plaintiff  brings  error.  Affirmed. 

S.  T.  O'Hare  and  J.  C.  Davis,  both  of 
Muskogee,  for  plaintiff  in  error.  Thomas 
H.  Owen  and  Joseph  C  Stone,  both  of  Mosbo- 
gee,  for  defendant  in  error. 

BLEAKMOBE,  J.  This  case  presents  er- 
ror from  the  district  court  of  Muskogee  coun- 
ty, and  is  an  action  brought  by  the  defendant 
in  error  against  the  dty  of  Muskogee  for 
damages  for  personal  injuries  sustained  by 
reason  of  being  thrown  from  his  horse  on  a 
public  street  of  the  defendant  dty,  reanltlne 
in  a  judgment  In  bis  favor  In  the  sum  of 
$2,500,  from  which  the  dty  appeals.  The  par- 
ties wUl  be  referred  to  here  aa  they  appeared 
In  the  court  below: 

Plaintiff  alleged: 

"That  Market  street  is  one  of  the  public 
streets  of  the  said  city  of  Mnskosee,  and  that 
it  is,  and  has  been  at  all  the  times  harrin  men- 
tioned, the  duty  of  said  city  to  keep  its  streets 
in  a  safe  condition  for  travel.  That  in  vio- 
lation of  its  dut^  as  aforesaid,  on  about  tbe 
25th  day  of  Apnl,  1910,  and  for  a  long  time 
prior  thereto,  the  said  dty  knowingly  permit- 
ted a  large  note,  or  excavation,  of  the  width 
of  about  10  feet,  of  the  length  of  about  30 
feet,  and  of  the  depth  of  about  2  feet,  to  be 
made  and  to  esist  on  said  Market  stteet  be- 
ginning about  30  feet  north  of  Fourth  street, 
and  extending  thence  north,  which  hole  or 
excavation  was,  during  all  of  said  times,  full 
of  mud  and  bricks,  and  large  slick  rocks, 
which  bricks  and  rocks  had  been  n^ligenUy 

5 laced  in  said  hole  by  the  said  defendant, 
'hat  on  or  about  the  25th  day  of  April,  1910, 
and  for  a  long  time  prior  thereto,  tbe  said  city 
of  Muskogee  negligently,  and  with  tbe  full 
knowledi^e  of  the  existence  thereof,  permitted 
said  hole  so  filled  with  mad  and  bricks  and 
rocks  to  remain  there  in  the  open  street  with- 
out pladng  around  or  in  tbe  same  any  safe- 
guard or  railing  to  give  notice  of  the  said  ex- 
cavation and  to  protect  persons  who  might 
be  traveling  upon  said  street  from  falling  up- 
on or  into  said  hole,  and  thereby  being  injured, 
though  there  was  grave  and  evident  danger  of 
said  injuries.  That  some  of  said  rocks  were 
about  IS  inches  long  and  12  inches  wide,  and 
the  same  bad  smooth  surfaces  and  were  bo 
placed  and  allowed  to  remain  in  said  mudhole 
tliat  horses  could  not  safely  pass  over  tbe  same 
in  said  street  in  the  OBual  course  of  traveL 
Thst  the  plaintiff  did  not  know,  and  could  not 
have  known  by  reasonable  diligence,  that  said 
brick  and  rocks  were  in  said  mudhole,  nor  did 
he  know,  nor  could  he  have  known  by  ordinary 
diligence,  that  tbe  said  Market  street  at  that 

fioint  was  unsafe  for  travel,  but  all  of  these 
acta  were  fully  known  to  the  defendant.  That 
on  or  about  the  25th  day  of  April,  1910,  the 
plnintiff  was  lawfully  riding  a  horse,  upon 
which  he  was  seated,  along  and  over  said 
Market  street,  at  and  near  said  mudhole,  and 
without  being  able  to  see  the  danger  of  the 
same,  and  without  negligence,  and  in  the  use 
of  due  care  upon  the  part  of  the  plaintiff,  and 
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to  the  cotmft  of  ordinary  travel  upon  laid 
street,  the  horse  upoo  which  the  plaintiff  was 
riding  stepped  in  said  mudhole  and  apOD  said 
■tones  and  bricks  which  had  been  worn  smooth, 
and  dangeroQB  to  travel,  and  the  said  horse 
stepped  upon  said  atones  and  bricks  and  fell 
in  said  mndhole  and  upon  said  rocks  and  bricks 
solely  on  account  of  said  unsafe  conditioQ,  and 
In  taUiag  the  plaintiff's  left  leg  waa  canght  be- 
tween the  body  of  said  horse  and  said  atones, 
both  bones  thereof  were  crushed  and  broken 
at  a  point  about  three  inches  above  hie  ankle, 
and  his  said  leg  was  thereby  greatly  and  per- 
manentlj  injured,  and  he  was  on  that  account 
for  a  long  time  elck,  and  has  ever  since  been 
in  great  pain  and  in  mental  angniah,"  etc. 

Defendant  assigiis  as  error:  (1)  Overrul- 
ing the  motion  for  a  new  trial;  (2)  adml^ 
ting  evidence  on  the  part  of  plaintiff;  (8) 
refaalog  to  direct  a  verdict  for  defendant; 
(4)  entering  Jadgment  for  the  plaintiff ;  and 
(G>  refusing  to  give  the  foliowlxig  Inatrvctlon 
to  the  Jury: 

"Too  are  instructed  that  the  matter  of  im- 
proving and  maintaining  given  parts  of  a  street 
set  aside  for  public  use  pertains  to  the  dis- 
cretion of  the  legislative  department  of  a  city. 
There  may  be  streets  or  parts  of  streets  in  a 
dty  which  are  not  absolutely  necessary  for  the 
convenience  of  the  public,  and  which  will  be 
brooght  into  use  by  the  growth  of  the  city; 
and  there  may  be  circumstances  where  it  is  not 
necessary  to  improve  the  width  of  streete  for 
the  requirement  of  travel.  All  that  is  required 
in  SDcb  cases  is  that  the  city  see  that  a  suffi- 
cient part  of  the  street  required  for  use  shall 
be  hi  a  reasonably  safe  condition  for  the  con- 
venience travel.  And  if  in  this  case  yon 
find  that  the  street  was  safe  and  in  good  or- 
der in  sufficient  width  to  have  been  traveled 
by  the  plaintiff  with  ordinary  care  and  pru- 
dence, no  damage  occasioned  by  the  plaintiff's 
horse  becoming  frightened  and  getting  outside 
of  the  usual  traveled  portion  of  the  street  to 
the  spot  where  the  accident  took  place  can 
be  recovered  againat  the  defendant," 

The  evidence  disclosed  that  plaintiff,  a 
policeman,  was  injured  whila  riding  a  horse 
along  Market  street,  a  public  street  of  the 
defendant  dty;  that.  In  response  to  a  call 
for  an  officer,  he  was  proceeding  upon  a 
roate  that  he  considered  the  most  direct  to 
the  place  to  which  he  bad  been  called ;  that, 
after  he  had  entered  Market  street  travel- 
ing at  a  gallt^,  he  met  a  wagon  covered  with 
a  sheet  or  tarpaalin,  which  he  designated  as 
an  asphalt  wagon,  moving  toward  Mm  upon'a 
crooked  or  zigzag  pathway  through  said 
street;  that  he  was  unacqnalnted  with  the 
condltton  of  said  street  at  the  time  be  enter- 
ed upon  the  same;*  but  that  there  was  a 
hole  or  space  some  40  feet  long  and  30  feet 
wide  in  said  street  which  bad  been  partially 
filled  with  rocka  of  various  sizes  and  di- 
mensions that  were  protruding  from  the  snr- 
tBce;  that  as  be  approached  the  same  the 
taorse  upon  which  he  was  riding  shied  at  the 
rocfes  and  again  shied  at  the  fluttering  cover 
upon  the  asphalt  wagon,  and  Jumped  among 
and  upon  said  rocks,  which  caused  it  to  fall 
with  and  Injure  plaintiff.  The  undisputed 
evidence  la  that  the  horse  upon  which  plaln- 
tiff  was  riding  was  a  well-broken  animal  and 
4»dliiully  soce  at  f twC 


Plalntlfl's  testimony  Is  as  follows: 
"A.  The  place  was  between  Altamont  and 
Fourth  street,  and  there  has  been  a  big  mud- 
bole,  and  some  one  had  filled  it  up  with  rocks, 
and  left  only  a  zigzag  path  for  a  wagon  to  go 
through,  and  on  the  north  side  there  was  a 

flace  where  a  footman  went  through,  and  as 
went  down  there  I  turned  off  Fourth  street 
on  Market,  and  there  was  an  asphalt  wagon 
with  a  sheet  over  it  to  the  left,  and  in  the 
eame  track  I  was,  and  I  was  gallopiDS  aloog, 
and  I  saw  that  I  couldn't  go  through  there, 
and  turned  to  go  to  the  footman's  path,  and 
tried  to  check  up  my  horse,  and  he  was  frac- 
tious, and  as  he  jumped  he  struck  the  pile  of 
rocks  and  fell,  and,  as  I  saw  him  fall,  I  got 
my  feet  out  of  the  stirrups." 

"A.  I  ran  my  horse  around  and  tried  to  go 
through  where  the  abutment  waa,  and  when 
the  horse  saw  those  rocks  he  turned  and  shied, 
and  that  is  why  be  fell." 

After  plaintiff  had  testlfled  that  he  had 
gtme  30  or  40  feet  upon  Bfarket  street,  he 
waa  asked  and  answered  tbe  followii^  ques- 
tions: 

"Q.  When  yon  turned  and  got  80  or  40 
feet  away,  rou  saw  the  condition  of  the  street 
well?  A.  Xes,  sir;  when  I  got  on  it.  Q. 
And  you  saw  the  only  safe  place  was  to  go 
on  the  north  dde,  the  extreme  north  ude  of 
the  little  path?   A.  Tes,  air." 

And  again: 

"Q.  When  you  looked  ahead  and  discovered 
this  unsafe  condition,  you  discovered  the  path 
to  the  ngbt?  A.  Yes,  air.  Q.  You  looked 
at  that,  and  tliat  looked  safe?  A.  Yes,  sir; 
to  me.  Q.  And  you  undertook  to  go  around 
that  traveled  path?  A.  Yes,  sir.  Q.  Was 
that  In  the  street?  A.  At  the  edge  of  the 
street." 

The  street  commlssloiier  of  tlie  city  testl- 
fled, upon  cross-CTamlnatlm: 

"Q.  Btate  to  the  jury  what  was  the  condiUon 
of  that  street?  A.  Tbere  had  been  a  nnmbw 
of  loads  of  rock  dumped  promiscuously  into 
the  street.  Q.  How  much  of  space  would  It 
leave  for  people  to  peas?  A.  Just  a  very  nar- 
row driveway.  .  Q.  Plenty  of  room  for  a  person 
to  ride  along?  A.  Yea,  sir;  plenty  of  room  to 
drive  through  single  me.  Q.  That  street  was 
used  continuously?  A.  Every  day  oi*  so.  Q. 
People  passed  around  there  without  any  trou- 
ble? A.  Yes,  sir;  every  day  I  suppose.  Had 
a  very  narrow  driveway  to  pass  through." 

The  evidence  disclosed  that  the  street  had 
remained  in  the  condition  above  described 
for  about  a  year  prior  to  the  Injury. 

It  Is  urged  by  defendant  that  the  defect  In 
the  street  was  not  the  proximate  cause  of 
the  Injury;  and  that  the  same  would  not 
have  occivred  bad  plaintiff  not  lost  control 
of  the  horse  upon  which  be  was  riding  when 
it  became  frightened  at  the  cover  of  the  mov- 
ing  wagon  upon  such  street.  It  Is  also  the 
contentl<m  <ii  defendant  that  It  was  not  bound 
to  keep  the  entire  width  ct  the  street  in  re- 
pair. 

[1]  The  rule  established  In  this  state  is 
that,  when  a  city  has  opened  or  dedicated  to 
the  use  of  the  public  a  street,  it  Is  incumbent 
ui>on  It  to  keep  the  entire  width  of  such  street 
In  a  reasonably  safe  condition  for  ordinary 
travel.  City  of  Stillwater  v.  Swisher,  16  Okl. 

'  586,  8Q  Pac.  1110.  And  the  general  rule,  de- 
duced ttcm  the  various  antborlties,  is  that 

I  a  dtr  may  In  the  exercise  of  its  mnnlelpsl 
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powers  provide  tbat  only  a  certain  portion  of 
a  street  shall  be  improved  and  used  for  pub- 
lic travel ;  but  that,  where  it  does  so  provide 
(if  the  entire  street  Is  apparently  appropriat- 
ed to  the  public  use),  then  that  certain  por- 
tion must  be  in  some  manner  specifically  des- 
ignated and  defined  so  as  not  to  mislead  a 
member  of  the  traveling  public  into  the  use 
of  other  dangerous  portions  to  his  injury. 
Where  the  entire  thoroughfare  la  opened  with 
nothing  to  Indicate  the  purpose  of  the  city 
to  restrict  the  use  thereof  to  a  particular  por- 
tion, It  is  the  duty  of  the  city  to  keep  the 
whole  In  a  reasonably  safe  condition  for  ordi- 
nary public  travel ;  and  a  mere  *'ssigzag" 
roadway  through  a  space,  covered  by  a  num- 
ber of  loads  of  rock  dumped  promiscuously 
into  the  street,  only  wide  enough  to  accommo- 
date a  single  vehicle,  does  not  meet  the  re- 
quirement of  the  law, 

[2]  Opening  a  street  or  permitting  It  to 
remain  open  through  its  entire  width  Is  an 
invitation  on  the  part  of  a  municipal  corpo- 
ration to  the  public  to  use  the  same  for  custo- 
mary travel;  and  an  individual  using  such 
street  In  the  ordinary  way  has  a  right  to  pre- 
sume that  he  may  go  thereon  free  from  any 
save  the  usual  hazards  of  travel.  If  he  is 
exercising  ordinary  and  reasonable  care  for 
his  own  safety,  he  may  assume  that  the  mu- 
nicipality has  done  likewise;  and  if,  as  in 
the  instant  case,  he  is  using  such  street  in 
pursuit  of  his  lawful  occupation,  riding  upoi^ 
a  weU-hroken  horse  ordinarily  sure  of  foot, 
at  not  an  unusual  speed,  and  such  animal, 
without  fault  upon  the  part  ot  his  rider,  be- 
comee  frightened  and  temporarily  nnmanage- 
able,  and,  by  reason  of  coming  in  contact 
with  an  obstruction  or  a  defect  In  a  street 
n^Ugently  created  or  permitted  to  remain 
therein  by  a  d^,  falls  and  injures  such  rider, 
tile  municipality  Is  liable  therefor. 

"It  is  clear  that  if  a  horse  of  ordinary  gen- 
tleness merdy  shiea  or  awerves  to  one  side  bo 
that  the  driver  does  not  in  reality  lose  con- 
trol over  him,  and  Injury  Is  caused,  without 
fault  of  the  driver,  by  hie  thus  cominR  in  con- 
tact with  an  obstacle  or  defect  in  the  highway, 
the  manicipality  will  be  liable."  Elliott  on 
Roads  and  StreeU  (3d  Ed.)  (  793;  Sgaulding 
V.  Wlnslow,  74  Me.  628;  Aldrich  v.  Gorham. 
77  Me.  287;  Hinckley  v.  Somerset,  145  Mass. 
326,  14  N.  E.  166:  Meisner  v.  City  of  Dillon, 
29  Mont  116,  74  Pac.  130:  Citr  of  Emporia 
V.  White,  74  Kan.  864,  86  Pac  295;  Voselge- 
sang  V.  6ty  ot  St  T>oai8,  139  Mo.  127,  40  S. 
W.  653;  Dillon  v.  City  of  Raleigh.  124  N.  0. 
184.  32  S.  E.  648:  City  of  Lacon  v.  Page,  48 
111.  499:  Cimningham  v.  City  of  Thief  lUver 
FallB,  84  Mion.  21,  86  N.  W.  T6S. 

In  City  of  Hugo  v.  Nance,  39  Okl.  640,  135 
Pac,  346,  it  was  said  by  this  court  In  the 
syllabus : 

"A  TDunicipal  corporation  Is  charged  by  law 
with  the  duty  of  at  all  times  keeping  its  streets 
and  sidewfllkB  In  a  reasonably  safe  coodition 
for  travel  bv  the  public."  Town  of  Fairfax 
V.  Giraud,  85  Okl.  659.  131  Pac.  159:  City  of 
Kingfisher  v.  Altlzer,  13  Okl.  121,  74  Pac  107. 

It  la  also  contended  by  the  defendant  tbat 
{Aalnturs  injury  was  one  that  could  not  have 


reasonably  been  anticipated  by  the  dty,  and 
for  that  reason  no  recovery  can  be  had. 

In  Coolldge  v.  Hallaner.  126  Wis.  244,  105 
N.  W.  568,  It  is  said : 

"It  Is  not  necessary.  In  order  to  constttute- 

grozimate  cause,  that  uie  precise  injury  should 
ave  been  foreseen  or  apprehended  as  certain 
to  occur.  It  is  sufficient  if  an  ordinarily 
careful  and  prudent  person  ought,  under  the 
circumstances,  to  have  foreseen  that  an  in- 
jury might  probably  result  fiotn  the  negligent 
act" 

See,  also,  Hill  v.  Wlnsor,  118  Mass.  251 ; 
Armendalz  v.  StlUman,  67  Tex.  458,  3  S.  W. 
678;  Wilbert  v.  Sheboygan  Light,  Power 
&  R.  Co.,  120  Wis.  1, 106  N.  W.  1058, 116  Am. 
St  Rep.  031. 

Again,  It  is  insisted  on  behalf  of  defendant 
that  there  Is  a  fatal  variance  between  the 
acts  of  negligence  alleged  in  the  peHtloii  and 
the  proof.  In  this  contention  there  Is  no 
merit 

It  was  not  error  to  refuse  defendant's  re- 
quested instruction  set  forth  in  the  assign- 
ments of  error. 

The  evidence  was  sufficient  to  take  the  case 
to  the  Jury  on  the  question  of  the  negligence 
of  the  city  and  the  issues  Involved. 

We  have  examined  the  instructions  given 
by  the  court  and,  in  our  opinion,  the  jury 
were  instructed  as  to  the  law  ai^illcablfi  to 
the  case  in  all  particulars. 

It  follows  that  the  judgment  of  the  trial 
court  should  be  affirmed,  and  it  is  so  ordered. 
All  the  Justices  concur. 


TUCKER  ^  aL  T.  THBAVES.  (No.  80360 
(Supreme  Court  of  Oklah<»w.    Jan.  5,  1915.> 

(Byllabui  by  the  Court.) 

Appui.  and  Erbob     572»)  —  Casb-Madk  — 
FiLiiTo— BvinnfOB. 

A  motion  is  filed  to  dismiss  this  appeal  on 

the  ground  that  the  case-made  was  never  filed 
with  the  papers  in  the  case  in  the  trial  court 
The  case-made  contains  no  file  mark  or  stamp  of 
the  derk.  showing  the  same  to  have  been  filed 
in  the  office  of  the  clerk  of  the  trial  court  A 
certificate  and  also  an  affidavit  of  the  clerfe  are- 
filed  with  Che  response  to  said  motion,  which 
show  that  said  case-made  was  deposited  with 
the  clerk  for  the  purpose  of  filing  and  placed 
with  the  papers  In  the  cause,  and  was  thereafter 
withdrawn,  to  be  filed  in  the  Supreme  Court 
Said  certificate  and  affidavit  of  the  clerk  are 
uncontroverted.  Held,  that  under  the  law  the 
depositing  with  the  clerk  for  the  purpose  of 
filing  constituted  a  valid  .filing,  and  this  court 
is  authorized  and  will  receive  evidence  showing 
said  ease-made  to  have  been  filed.  Hetd,  fur- 
ther, the  motion  to  dismiss  ^ould  be  onrer* 
ruled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  2554 ;  Dec.  Dig.  f  572.*] 
Turner,  J.,  dissenting. 

Error  from  Dtstrlct  Oomt,  Nowata  OomitT ; 

T.  L.  Brown,  Jndg«. 

Action  between  W,  B.  Tucker  and  another 
and  W.  y.  Thraves.  From  the  judgmoit  the 
parties  first  mentioned  bring  error.  Hottm 
to  dismiss  overruled. 


'For  othsr  casts  Nt  lams  toplo  mnA  mgUob  NVUBBK  In  Dw.  Dig.  *  Am.  Dig.  Key-No.  S«rlM  A  R«p'r  ladexw- 
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W.  J.  Campbell,  of  Nowata,  for  plaintUEs 
In  error.  W.  A.  Slpe^  oC  Onilaa.  W.  A-  Ohase, 
of  Nowata,  and  J.  A.  TlUotBon  and  W.  M. 
Jnstis,  botb  of  Talsa.  for  dtf^ndant  to  «ror. 

BIODTjB,  J.  A  motion  la  made  to  dismiss 
on  the  ground  that  the  cafie-made  was  never 
filed  with  the  papers  in  the  case  In  the  trial 
court.  The  caae-made  does  not  contain  the 
file  mark  or  the  stamp  of  the  clerk  showing 
the  same  to  have  been  filed.  There  Is  also 
presented  the  affidavit  of  the  clerk  to  the 
effect  that  the  case-made  was  filed  with  tbe 
papers  In  said  cause.  In  response  to  this 
motion  1b  presented  a  certificate  of  the  clerk 
of  the  trial  court,  showing  that  on  civil  dock- 
et No.  3,  at  page  46,  appears  the  fbUowlng 
entries  relative  to  said  cause: 

"Match  26th,  1912;  case-made  entered,  26^; 
cert  25^ ;  filed  10^ ;  orig.  withdrawn  to  file  m 
Supreme  Court" 

l^ere  is  also  presented  the  affidavit  of  the 
clerk  to  the  effect  that  the  case  was  filed 
with  the  papers  in  said  cause.  Judgment  was 
rendered  in  the  trial  court  November  27. 1911. 
Case-made  was  settled  March  26,  1912.  Fe- 
titiixi  in  error  and  case-made  were  filed  in 
this  court  May  8,  1912. 

The  question  arises  uiion  the  motion  to  dis- 
miss: Can  plalntiffa  in  error,  under  the  prac- 
tice in  this  court,  be  permitted  at  this  time 
to  show  that  the  case-made  was  actually  fil- 
ed In  the  trial  court?  In  support  of  the  mo- 
tion herein  to  dismiss,  defendant  in  error 
cites  and  relies  on  the  cases  of  Banks  et  aL 
V.  Watson.  40  Okl.  450, 139  Pac  306  and  Glbbs 
V.  Tanner,  143  Pac  189.  In  the  flnt  caae 
dted,  this  court  said: 

**A  case-made  filed  in  this  court  which  does 
DOt  show  that  It  has  been  filed  in  the  office  of 
the  clerk  of  the  trial  court  is  a  nnlllty,  and, 
where  such  a  caae-made  remaiiiB  in  this  court 
after  tbe  expiration  of  the  statutory  period  in 
which  to  perfect  an  appeal,  on  motion  toe  appeal 
win  be  dUmlssed." 

The  same  rule  was  announced  In  Banks  et 
al.  V.  Watson,  supra.  These  cases,  considered 
abstractly,  might  appear  to  be  conclusive 
against  plaintiffs  In  error  and  require  a  dis- 
missal of  this  appeal.  The  language  used  in 
disposing  of  the  motions  In  those  cases  must 
be  considered  and  applied  to  the  facts  there 
before  the  court,  and  should  not  be  construed 
as  extending  the  rule  beyond  the  points 
necessarily  involved.  Upon  an  examination 
of  the  facts  in  those  cases,  it  is  disclosed  that 
the  case-made  had  not,  as  a  matter  of  fact, 
been  filed  in  tbe  office  of  the  clerk  of  the 
trial  court  with  the  papers  In  said  causes  as 
disclosed  by  the  record,  and  the  conclusions 
reached  and  announced  in  those  caaea  were 
correct  The  rule  stated  by  Cyc>  vol.  8,  p.  78, 
la  to  the  effect  that: 

"A  case  or  statement  of  facts  on  appeal  which 
i«  not  filed  within  the  required  time  after  set- 
tlement cannot  be  considered  by  the  appellate 
coort" 

It  wlU  be  noticed  that  tbe  text  does  not 
■Ute  tbat,  where  the  case  or  statement  ot 
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facts  falls  to  have  the  file  mai^  of  the  clerk 
attat^bed  or  stamped  thereon,  It  cannot  be 
ocmsldered  tbe  appellate  court;  but  In 
clear  langoage  it  la  stated  that,  when  the. 
record  Is  not  filed  with  the  clerk,  it  cannot  be 
BO  considered.  TUb  Is  tbe  rule  fc^owed  by 
this  court  In  tlie  caae  of  St  L.,  I.  M.  &  So. 
By.  Co.  T..  Borrow,  33  Okl.  701. 127  Pac.  47a 
which  case  Is  dted  by  tbe  court  In  Banks 
et  al.  T.  Watson,  40  OkL  4B0,  139  Pac.  306. 
It  was  there  said: 

"It  seems  to  be  conceded  that  neither  was  the 
case-made  attested  by  the  clerlt  of  the  district 
court  nor  was  the  case-tnade  filed  with  the 
papers  in  the  case  in  the  lower  court." 

After  quoting  from  section  6074,  Comp. 
Laws  1909,  relating  to  amendments,  ai^roval, 
etc.,  the  latter  part  of  which  section  provides, 
"It  shall  then  be  filed  with  the  papers  in  the 
caae,"  the  court  further  stated: 

"Such  not  having  been  done,  the  purported 
copy  attached  to  the  proceeding  in  error  is  a 
nullity.  •  *  •» 

This  undoubtedly  states  tbe  correct  rule 
and  the  rule  announced  by  the  court  in  the 
two  cases  cited,  when  applied  to  the  facts 
there  before  the  court  The  case-mades  in 
those  cases  bad  not  been  filed  with  the  clerk 
of  the  trial  court,  as  disclosed  by  the  case- 
made  Itself,  and  there  was  no  attempt  to 
otherwise  show  that  said  case-mades  had 
been  so  filed;  and  necessarily  the  motions 
to  dismiss  were  properly  sustained.  We  have 
an  entirely  different  state  of  facts  before  us 
now.  The  uncontradicted  affidavit  of  the 
clerk  of  the  district  court  filed  In  this  court 
shows  that  the  original  case-made  was,  as  a 
matter  of  fact,  filed  In  his  office  with  the 
papers  In  the  case  and  was  withdrawn  for 
the  purpose  of  filing  In  this  court  These 
facts,  not  being  disputed,  must  be  accepted 
as  prima  fade  true.  It  is  the  actual  deposit- 
ing In  the  office  with  the  clerk  of  the  trial 
court  which  in  law  constitutes  the  filing. 
When  the  case-made  is  deposited  with  the 
clerk  or  his  duly  authorized  deputy,  in  his 
office  with  the  intent  and  for  tbe  purpose  of 
filing  with  the  papers  in  the  cause,  in  law 
it  Is  a  valid  filing  and  effective  as  such,  al- 
though the  clerk  neglects  to  place  the  file 
mark  thereon  or  stamp  same  as  filed ;  the 
purpose  of  which  Is  to  furnish  evidence  of 
such  filing.  This  rule  Is  well  settled.  Norrls 
et  al.  V.  Cross,  25  Okl.  296,  10!?  Pac.  1000; 
Eldred  v.  Malloy,  2  Colo.  20.  In  tbe  case  of 
Nlmmons  v.  Westfall,  S3  OUo  Bt  213,  the 
rule  is  stated  as  follows: 

"The  original  papers  and  pleadings"  on  er- 
ror to  tbe  common  pleas  are  suffitiently  filed  in 
the  district  court  when  placed  in  the  files  of 
tbe  district  clerk,  "withont  iadorsliv  thraetui 
additional  file  marks." 

In  tbe  case  of  Schmuck  v.  Missouri,  K.  & 
T.  Ry.  Co.,  85  Kan.  447,  U6  Pac.  818,  It  is 
said: 

"When  tbe  party  appealing  has  complied  with 
all  that  the  law  requires  of  him  in  order  to  per- 
fect an  appeal,  bis  rights  cannot  be  prejudiced, 
nor  can  toe  Jurladictkm  of  tills  court  be  defeat- 
ed, by  the  failure  of  the  clerk  of  the  trial  court 
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to  perform  a  duty  which  the  statute  imposes 
upon  htm." 

In  the  case  of  Anltman  &  Co.  t.  Utsey,  33 
S.  G.  611,  12  8.  E.  628,  the  court  satd: 

"Circuit  Court  Rule  49  provides  that,  'where 
a  party  makes  a  case  or  exceptions,  he  shall 
procure  the  same  to  he  filed  within  ten  days 
after  the  same  shall  be  settled,  or  it  shall  be 
deemed  abandoned.'  Held,  that  the  appeal 
will  not  he  dismissed,  under  this  rule,  where  the 
case  or  exceptions  were  left  with  the  clerk  for 
filing  in  apt  time,  though  he  failed  to  mark  the 
same  'Filed,'  and  allowed  the  original  to  be 
taken  from  his  ofBce." 

In  Harden  v.  Card,  14  Wyo.  497,  85  Pac. 
251,  It  Is  said  by  the  Supreme  Court  of  Wy- 
oming: 

"The  bill  is  also  assailed  on  the  ground  that 
it  is  not  Indorsed  as  filed  in  the  court  belo'w 
after  it  was  allowed  and  signed.  *  *  '•  It  is 
apparent  therefore  that,  after  being  signed,  the 
bill  was  left  with  the  clerk  for  filing,  and  his 
failure  to  indorse  it  as  filed  cannot  Invalidate 
it.  It  is  sufficiently  shown  to  have  beta  filed 
in  the  clerk's  office/'  Board  et  al.  t.  Shaffner, 
10  Wyo.  181,  68  Pac.  14. 

Evidence  will  not  be  received  to  contradict 
the  record  as  to  the  service  and  filing  of  no- 
tice, but  may  be  received  to  supply  the  omit- 
ted proof.  Heinlen  v.  Hellbron,  94  GaL  641, 
30  Pac  8;  Elder  v.  Frervert,  18  Nev.  284,  3 
Pac.  237;  Western  U.  Tel.  Co.  v.  O'Keete,  87 
Tex.  423,  28  S.  W.  945.  Failure  of  the  clerk 
to  do  bis  duty  Is  not  chargeable  to  appel- 
lant Pauley  v.  Klng-Bichardson  Co..  174 
111.  App.  557.  It  was  held  in  the  case  of 
McDaniel  v.  Columbas  Fertilizer  Co.,  109  Ga. 
284,  34  S.  JS.  698,  that  causing  a  bill  of  ex- 
ceptions to  be  actually  placed  In  the  hands 
of  the  clerk  of  a  trial  court  within  the  time 
prescribed  by  law  for  filing  the  same  In  his 
ofSce  Is  all  that  is  required  of  a  plaintiff  in 
error  or  his  counsel.  Where  a  bill  of  ex- 
ceptions was  delivered  to  the  clerk  for  the 
purpose  of  being  filed  within  the  prescribed 
time,  the  omission  of  the  file  mark  Is  not 
proof  that  it  was  not  filed.  Young  v.  Gaut, 
69  Ark.  114,  61  S.  W.  372;  Eldred  v.  Malloy, 
2  Colo.  20;  Foster  v.  HInsen,  75  Iowa,  291, 
39  N.  W.  505.  Evidence  of  filing  may  be 
shown  by  either  order,  book  entry,  or  cer- 
tificate of  clerk.  Cook  v.  Fiedler,  24  Colo. 
App.  544,  135  Pac.  1109;  Daugherty  v.  He- 
vcal  (Ind.  App.)  102  N.  B.  381;  Hoffman  v. 
Isler,  49  Ind.  App.  284,  97  N.  E.  188. 

The  law  Is  equally  as  Imperative  requiring 
the  case-made  to  be  served  In  the  manner 
and  within  the  time  required  by  the  stat- 
utes, or  within  such  time  as  may  be  granted 
by  the  court,  as  It  Is  that  the  case-made  shall 
be  filed  in  the  office  of  tbe  clerk  of  the  trial 
court  A  failure  to  do  either  is  fatal  to  the 
validity  of  a  valid  case-made.  This  court 
has  held  that  where  It  did  not  appear  from 
the  case-made  that  It  had  been  served  within 
the  time  prescribed  by  law,  or  within  the 
time  allowed  by  the  court,  extrinsic  evidence 
would  be  received,  showing  that  said  case- 
made  had  been  so  served.    Pioneer  Tel.  & 


Tel.  Co.  V.  Davla,  28  Okl.  205,  109  Pac.  299; 
Sutter  County  v.  TIsdale,  128  Cat  IflO,  60 
Pac.  757.  The  same  rule  applies  to  tbe 
clerk's  attaching  bis  seal.  A..  T.  &  S.  F.  Ry. 
Go.  V.  Whltbeck,  57  Kan.  729,  48  Pac.  16; 
Pierce  v.  Myers.  28  Kan.  364. 

From  the  foregoing  authorities,  which  we 
believe  are  supported  by  reason  and  In  har- 
mony with  just  rules  of  procednre,  we  hold 
that  In  any  case  pending  In  this  court  wbere 
the  case-made  falls  to  show  that  same  was 
filed  In  the  oflloe  of  the  clerk  of  the  trial 
court  with  the  papers  in  said  canae,  or  that 
the  seal  of  the  clerk  has  been  (Knitted,  or 
other  formal  defects  In  tlia  record  appear, 
and  on  account  of  which  a  motion  Is  made  to 
dismiss  audi  proceeding  In  this  court,  if  de- 
fendant In  error,  in. response  to  such  motion, 
shows  by  aflUtavlt  or  otba  proper  and  l^al 
evidence  that  sach  case-made  has  been  filed 
In  the  office  of  the  cleife  of  ttie  trial  court, 
and  If  such  evUtence  is  not  cMitroverted,  Oils 
court  will  accept  same  as  prima  fade  true, 
and  the  motion  to  dismiss  wHI  be  overruled. 
In  the  event  said  evidence  is  controverted. 
If  the  showing  is  deemed  snffldent,  and  a 
motion  la  made  to  withdraw  the  case-made 
to  have  same  corrected  to  speak  the  truth, 
an  order  will  be  made  allowing  same  to  be 
withdravm  for  tbe  purpose  of  correction.  If 
a  satisfactory  showing  Is  made  befwe  the 
trial  court  or  judge  thereof  that  the  case- 
made  or  record  does  not  speak  the  truth.  It 
will  be  the  duty  of  such  trial  court  or  Judge, 
in  pursuance  to  the  order  of  this  court,  to 
permit  said  record  or  case-made,  upon  rea- 
sonable notice,  to  be  amended  nunc  pro  tunc, 
so  as  to  speak  tbe  truth,  to  the  end  that  Jus- 
tice be  done.  In  that  tbe  facts  set  out  in 
the  affidavit  of  tbe  clerk  of  the  trial  court 
are  not  denied,  it  will  be  unnecessary  for  the 
case-made  to  be  withdrawn  for  the  purpose 
of  correction  by  having  the  file  mark  placed 
thereon,  as  it  appears  as  a  fact  and  in  x>oint 
of  law  the  case-made  was  filed  with  the  pa- 
pers In  the  cause  In  the  office  of  the  clerk 
of  the  trial  court,  and  was  then  withdrawn 
for  the  purpose  of  filing  In  this  court 

The  motion  to  dismiss  will  be  overruled. 
All  the  Justices  concur,  except  TURNER,  j., 
who  dissents. 


0HIGA60,  R.  I.  &  P.  RX.  CO.  «t  aL  T.  HOI^ 
lilDAYetaL  (No.  28140 

(Supreme  Court  of  Oklahoma.   Jaa.  9,  1916.) 

(SyUalHig  Jty  ike  OourU) 

1.  Death  (8  9*)— Rioiir  of  Aonoif— Statute. 

Sections  4611  and  4612,  Wilson's  Bev.  & 
Ann.  St.  1903  (aectiona  5281  and  6282.  Rev. 
Laws  1910),  were  adopted  according  to  their 
terms,  and  were  put  in  force  and  effect  by  sec- 
tion 2,  art.  25,  of  the  Schedule  to  the  Constitu- 
tion. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  S  11;  Dec.  Dig.  8  9.*] 
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2.  Habixb  and  SiyvAivT  ({  87*)~'lsjvvr  to 
Sbbtant— Fedebal  BUFU>TXK8*  Liabxutt 
Act— Application. 

The  act  of  CongreBS  of  June  11.  1906  (84 
Stat.  232,  c.  3078) ,  is  repugnant  to  the  Consti- 
tution of  Oklahoma  and  is  locally  inapplicable, 
and  was  not  extended  to  and  put  in  force  in 
this  state  by  section  2,  art.  25,  of  the  Schedule 
to  the  ConBtitution. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  |  138;  Dec.  Dig.  |  87.*] 

3.  Appeal  and  Ekbob  (8170*)— Death  (8  9*) 
—Scope  of  Review— FEdebal  Qxiestion— 
BiQHT  or,  Action— What  Law  (5ovEnNs. 

Plaintiffs  and  defendants  in  the  trial  court 
proceeded  upon  the  theory  that  sections  5281  and 
5282,  Rer.  Laws  1910,  were  controlling.  There 
is  nothing  in  the  pleadings  or  the  evidence,  or 
otherwise  in  the  record,  to  bring  the  case  within 
the  purriew  of  the  Employers'  Liability  Act  of 
April  22,  1908,  c.  149,  36  Stat  65  (U.  S.  Comp. 
St.  1913,  H  8657-8665),  or  to  show  that  de- 
fendants relied  upon  said  latter  act  or  directed 
the  attention  of  the  trial  court  to  same.  No 
federal  question  was  sought  to  be  raised  until 
after  the  case  was  brought  to  this  court.  Held, 
that  the  case  is  controlled  by  the  state  law,  su- 
pra. Had,  further,  that  defendants  cannot  suc- 
cessfully raise  a  federa)  Question  f<^  the  first 
time  in  this  court  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Erior,  Cent^  Die.  SS  1035-1052.  1009,  1100; 
Dec  Dig'  1 170  ;*  Death,  Cent.  Dig.  { 11 ;  Dec. 
Di^  I  ft'I 

fAdditional  8vllahit9  iy  Bditortal  SiaffJ 

4.  Statutes  (i  171*)- "StrsPBNsioi*." 

The  "sospeneion"  of  a  statute  means,  a  teni' 
porary  stop  for  a  time  and  involves  a  power 
which  can  oe  exercised  only  by  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  (  251 ;  Dec.  Dig.  5  171.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  8aap«id.] 

5.  CONSTITOTIONAI.  LAW    (|  24*>— ADOPTION 

—Effect— ExisnRo  Laws— "Ik  Fobck**— 

"In  Effect." 

As  used  in  Const.  Schedule,  S  2,  providing 
that  all  laws  in  force  in  the  territory,  and  not 
repofmaat  to  the  Constitution,  or  locally  inap- 
plicable, shall  remain  in  force,  the  term  "in 
force"  means  in  binding;  power,  validity,  and 
the  term  "in  effect,"  which  is  omitted  from  the 
requirement  of  the  schedule,  means  operative. 

[Ed.  Note.— For  other  coses,  see  Constitutional 
Law.  Cent.  Dig.  «  21-29 ;  Dec.  Dig.  f  24.* 

For  other  definitions,  au  Words  and  Phnwes, 
Fifat  and  Second  Seriea,  In  Forcfc] 

6L  Tbbitobies  <|  18*)— Laws— Actb  or  Ooir- 
asBBS— "Supbbsede'  — "  Suspknb." 

To  say  that  a  federal  statute  "superseded" 
a  tcrrftorifll  law  does  not  nwssarily  mean  that 
all  the  territorial  law,  within  the  purview  of  the 
federal  law,  was  annulled.  The  word  "super- 
sede" means  annul,  stay,  suspend ;  and  a  su- 
perseded territorial  law  may  be  held  to  have 
been  stayed  or  suspended  in  Its  operative  effect, 
rather  than  annulled.  The  words  "supersede" 
and  "suspend"  are  commonly  ooed  Interchange- 
ably in  this  connection. 

[Ed.  Note.— For  other  cases,  see  Territories, 
Cent.  Dig.  |§  14,  15;  Dec.  Dig.  S  18.* 

For  other  definitions,  see  Words  and  Phrasen,' 
First  Series,  Supersede;  also  First  and  Sec- 
oad  Series,  Snapend.] 

Error  from  District  Court,  Coman^e 
County;  J.  T.  Johnson,  Judge. 

Action  by  Magnolia  Ilolliday  and  another 
nzalnpt  the  Chicago,  Rock  Island  Se  Padflc 


Railway  Gozapany  and  otbeis.  Judgment  for 
plaintiffs,  and  def^daDts  bxing  error.  Af- 
firmed. 

O.  O.  Blalte.  of  El  B^o,  and  Sterma  ft 
Myers,  of  Lawton,  for  plalntUfs  in  error.  Al. 
J.  Jamlnes  and  Stuart,  Cnice  &  Gilbert,  all 
of  Oklahoma  Oity,  tor  defendants  In  error. 

RIDDLB,  J.  TbiB  action  was  commraiced 
April  29,  1009,  In  the  district  court  ot  Go* 
manche  conntr,  by  Magnolia  HolUday,  for 
herself  and  as  next  friend  of  Joseph  Holi- 
day, Jr.,  to  recover  damaiEes  from  the  Chi- 
cago, Bock  Island  ft  Padflc  Railway  Com- 
pany, W.  J.  DnvaU,  and  A.  H.  Beed,  for  the 
wrongful  deatii  of  Joseph  L.  HoUiday,  Sr., 
the  husband  of  Ml>gnAl^^^,  and  the  father  of 
Joseph  Lk  HolUday,  Jr.  The  petition,  as 
filed  in  the  lower  court,  is  substantially  as 
follows:  That  defendant  railway  company 
is  a  railroad  o(«poratlon.  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of 
the  state  of  Illinois,  and  as  such  was,  at  all 
times  hereinafter  mentioned,  tqwratlng  a  line 
of  railway  into  the  counties  of  Comanche 
and  Gra<^,  state  of  Oklahoma.  That  said 
railway  company  maintained  a  division  and 
railway  yard  for  moving,  switching,  and 
handling  engines,  coaches,  box  cars,  flat  cars, 
and  dumping  cars  at  the  ci.ty  of  Cliickasba. 
That  defendant  W.  J.  Duvall  is  a  citizen  of 
Grady  county,  and  was  an  employ^  and  serv- 
ant oC  said  railway  company  at  the  time  of 
the  injury  and  death  of  Joseph  L.  Holliday, 
Sr.,  and  that  said  Duvall  was  acting  in  the 
capacity  of  yarduiaster  in  said  defendant 
company's  yards  at  Cbickosha,  and  as  such 
yarduiaster  had  cliarge  of  and  directed  the 
movement  and  switching  from  place  to  place 
the  trains,  cars,  etc..  In  defendant  company's 
yards.  That  defendant  A.  H.  Beed  is  a  citi- 
zen of  Grady  county,  and  was,  at  all  times 
mentioned  herein,  an  employ^  and  servant 
of  defendant  company,  acting  In  the  capacity 
of  engine  foreman.  That  it  was  a  part  of 
his  duty  as  such  engine  foreman  to  move, 
switch,  and  cause  to  be  moved,  and  switched 
from  place  to  place.  In  the  yards  of  defendant 
company  at  Chicl^asha,  the  cars,  engines, 
etc.,  belonging  to  and  used  by  said  defendant 
company.  That  plaintiff  Magnolia  HoUiday 
Is  a  citizen  of  Comanche  county.  That  she 
was  the  legal  wife  of  Joseph  L.  Holliday, 
Sr.,  deceased,  who,  at  the  time  of  his  death, 
was  an  employe  and  servant  of  defendant 
company,  working  as  a  brakeman  on  a  work 
train  belonging  to  defendant  company.  That 
plaintiff  Joseph  L,  Holliday,  Jr.,  an  infant 
under  the  age  of  21  years,  the  son  of  Joseph 
L.  Holliday,  Sr.,  now  deceased,  and  Magnolia 
Holliday,  resides  In  Comanche  county.  That 
at  the  time  of  the  death  of  said  Joseph  L. 
Holliday,  Sr.,  he  was  a  resident  of  the  state 
of  Oklahoma,  and  that  Joseph  L.  Holliday, 
Sr.,  died  Intestate  In  this  state,  and  since  his 
death  no  administrator  or  personal  repre- 
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seDtattve  of  blm  baa  been,  apixtoted,  and 
plaintiff  Magnolia  HolUday  brl^  this  salt 
for  the  Bole  benefit  of  heraelf  and  Joe^  !>. 
Holllday,  Jr.,  ber  Infimt  child.  That  on  the 
—  day  of  September,  1908»  defendant  com- 
pany, W.  J.  Dnvall,  A.  H.  Seed,  and  tbe  em- 
ployfia  and  aerrantB  of  said  defotdant  com- 
pany directed  and  caused  to  be  sent  oat  a 
work  train  or  conatroctlon  train  belonging  to 
defendant  commior,  under  the  «mtr(d  of 
Conductor  P.  R.  Fresol^,  to  construct  and 
repair  defendant  company's  txa<A  on  the 
Pauls  Valley  bran<di  of  defendant  company, 
under  the  control  and  management  of  the 
ftgente,  servants,  and  employes  of  said  de- 
fendant  That  while  said  train  was  retum- 
ing  to  the  dty  of  Chlckasba.  over  the  rail- 
road track  belonging  to  defendant,  it  collided 
with  two  or  more  flat  cars  belonging  to  de- 
fendant railway  company,  wrecking  the'  ca- 
boose of  said  work  train  above  described. 
That  said  caboose,  so  wrecked  as  flforesaid, 
was  In  an  old,  worn,  and  dilapidated  condi- 
tion. That  said  flat  care  aforesaid  were,  by 
tbe  gross  neglect,  carelessness,  and  mlsmau- 
agement  of  defendant  company,  W.  J.  Davall, 
and  A.  H.  Reed,  their  servants,  agents,  and 
employes,  placed  on  defendant  company's 
railroad  track,  known  as  the  Pauls  Valley 
branch,  and  said  defendants,  their  agents, 
servants,  and  employes,  negUgentiy,  careless- 
ly, and  with  gross  mismanagement,  placed 
the  said  flat  cars  on  said  railroad  track,  hav- 
ing full  knowledge  that  the  work  train  was 
out  on  the  railroad  track,  known  as  the  Paula 
Valley  branch  of  defendant  company's  rail- 
road, and  that  said  work  train  would  have 
to  come  Into  the  yards  of  said  defendant 
company,  situated  in  the  dty  of  Chlckasba, 
up<Hi  which  said  defendants,  their  agents, 
servants,  and  employes,  had  so  negligently 
and  carelessly  placed  the  said  flat  cars  afore- 
said. That  said  collision  was  caused  by  the 
gross  neglect,  carelessness,  and  mismanage- 
ment of  the  defendants  aforesaid,  their 
agents,  servants,  and  employes.  That  by 
reason  of  the  gross  neglect,  carelesmess,  and 
mUnmanagement  ot  defendants,  its  i^^ts, 
servants,  and  employes,  as  afbresald.  In 
causing  said  collision,  Joseph  L.  Holllday, 
Sr.,  as  employ^  and  servant  of  defendant 

company  on  said  work  train,  <m  tbe  

day  of  September,  1908,  was  maimed,  cmata- 
ed,  and  killed.  That  by  means  ctf  the  mis- 
management, carelessness,  and  gross  neglect 
of  said  defendants,  their  agents,  servants,  and 
employAi  In  placing  the  aforesaid  flat  cars 
on  the  railway  track,  causing  the  collision 
aforesaid,  said  Joseph  JL.  Holllday,  Sr.,  was 
maimed,  crushed,  and  killed,  and  the  said 
death  of  the  said  Joseph  L.  Holllday  was 
without  any  default,  neglect,  or  want  ot 
care  on  the  part  of  said  Joseph  L.  Holllday, 
Sr.  That  by  reason  of  the  death  of  said 
JosetdL  Lb  Bolllday,  Sr.,  so  caused  as  afore- 
said, the  plaintiffs  Magnolia  Holllday  and 
Jo&esb.  li.  Holllday,  Jr.,  an  Infant  under  the 


age  of  21  years,  are  dianiBged  In  the  sum  of 

$50,000. 

To  this  petition,  defendants  on  January 
24, 1910,  eadi  filed  tbe  following  demurrer: 

"And  now  comes  tbe  raid  defendant  and  de- 
mnrs  to  the  petition  of  plaintiffs  filed  herein, 
for  the  reason  and  npon  the  groond:  Q)  That 
the  court  U  without  jnri8dictf<m.  (2)  That 
the  plalntiffiB  have  no  lend  capacity  to  sne.  <3) 
That  there  la  a  defect  of  parties  plalntiS  and  a 
defect  of  parties  defendant  (4)  That  several 
causes  of  action  are  improperly  joined.  <5) 
That  the  petition  does  not  state  facts  suiBcient 
to  constitute  a  cause  of  action  in  favw  of  the 
plaintiffs  and  against  this  defendant" 

After  the  court  overruled  this  demurrer, 
to  wbldi  excepthxi  was  saved,  defendant  fil- 
ed Its  answn,  consisting:  (1)  a  general 
denial ;  (SO  a  idea  of  qcmtribntOTy  negligeduie^ 
In  that  deceased,  at  tbe  time  of  taia  deatb, 
was  actii^  In  violation  of  certain  roles  and 
regulations  ot  defendant  company,  and  that 
the  Injuries  resulted  from  tbe  vkdatlOD  of 
such  mles. 

On  February  7,  1910,  tbe  cause  wae  tried 
to  a  Jury.  A  demurrer  to  tbe  evidence  was 
overruled,  exc^tlona  saved,  and  a  verdict  re- 
turned in  favOT  of  plaintiffs  for  ¥20,000.  Mo> 
tlon  for  new  trial  was  filed  and  overruled, 
and  defendants  bring  error  to  secure  a  re- 
versal of  said  Judgment 

Tbe  petition  in  error  contains  the  follow- 
ing assignments:  (1)  The  court  erred  In  OTer^ 
ruling  defendant's  demurrer  to  plaintiffs'  pe- 
tition filed  herein.  (2)  The  court  erred  In 
overruling  defmdant's  demunw  to  the  evi- 
dence. (S)  The  court  erred  In  ovaraUng  de- 
fendants'  moUon  for  new  triaL 

Plaintiffs  in  error  will  be  designated  de- 
fendants, and  defendant  ta  error  as  lAain- 
tlff,  In  accordance  with  their  position  In  the 
trial  court 

The  right  of  acUon  for  death  wrongfully 
caused  by  another  did  not  »lat  at  common 
law;  hence,  if  It  exists  In  this  states  it  most 
be  by  reason  of  some  constitntltnial  or  stat- 
utory provisltHL 

[1]  It  la  the  contention  of  plaintiffs  that 
sections  4611  and  4612,  Wilson's  Ann.  St 
(sections  6281  and  S2S2,  Rer.  Laws  1010), 
were  adopted  and  pnt  In  force  by  virtae  of 
section  2,  art  26,  of  tbe  Sdiednle  to  the  Con- 
stitution (section  866,  WlUlamB'  Const),  and 
were  in  fwce  at  the  time  of  tbe  Institaaon 
of  this  suit  Defendant  oontaada  In  tbSa 
court  that  the  act  of  Gtmgress  at  June  11, 
1906,  known  as  the  "Employers'  Liability 
Act"  waa  in  force  In  the  territory  of  Okla* 
b<Hna  at  tbe  time  of  the  admission  of  the 
state,  and  that  said  act  rendered  Toid  and 
superseded  the  provisions  of  the  territorial 
statute  relied  upon  by  plaintiffs,  and  that 
said  act  of  Congress,  being  tbe  only  law  In 
force  in  the  territory  of  Oklahoma  relating 
to  the  subject  covered  by  sections  S281  and 
62^,  Rev.  Laws  1910,  was  adopted  and  ex- 
tended in  force  In  this  state  by  the  Consti- 
tution ;  that,  under  said  act  of  Congress,  the 
right  of  action  survlTOd  only  to  the  rep- 
resoitatlTes  of  the  deceased.   It  Is  farther 
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On  ODDtcntlon  of  dafaiwUmt  ttaat  tbe  act  of 
Congresa  of  April  22.  1908,  iras  applicable, 
and  that  this  salt  waa  governed  by  said  act, 
and,  under  aald  act,  idaintUfa  were  not  an- 
thozlaed  to  maintain  thla  suit. 

SectUna  5281  and  S282,  Bar.  laws  1910^ 
read: 

"SS81;  When  the  death  of  me  1*  eauMd  by  the 
wrongful  act  or  omissioD  of  another,  the  person- 
a1  representativee  of  the  former  may  maintain 
an  action  therefor  against  tbe  latter,  if  tbe  for- 
owr  might  have  maiataiaed  u  action  had  he 
lived,  against  the  latter  for  an  injury  for  the 
same  act  or  omission.  The  action  must  be  com- 
menced within  two  years.  Tbe  damages  must 
inure  to  the  exclusive  benefit  of  the  widow  and 
cfajldreii,  if  any,  or  next  of  kin,  to  be  diitrUnited 
in  the  same  manner  as  personal  property  of  the 
deceased. 

"5282.  In  all  cases  where  tbe  residence  of  the 
party  whose  death  has  been  caused  as  set  forth 
m  the  preceding  section,  la  at  the  time  of  hla 
death  in  any  other  state  or  territory,  or  when, 
being  a  resident  of  this  state,  no  personal  repre- 
sentative iif  or  has  been  appointed,  the  action 
provided  in  the  said  aeetioii  may  be  brought  by 
the  widow,  or  where  there  is  no  widow*  by  the 
next  of  kin  of  sncfa  deceased." 

Jt  la  dear  trom  the  record  that  tbls  Boit 
was  filed  and  prosecuted  under  and  by  vir- 
tue of  tbe  foregoing  prorLdwis  of  the  etat- 
nte,  quoted  supra;  and  it  la  equally  clear 
tbat  the  defense  Interposed  by  defendant 
was  on  the  theory  tbat  said  statute  was  In 
force  at  the  time  of  the  Instltntlon  and  fil- 
ing of  said  suit,  and  tbat  plalntiffB'  suit  was 
prosecuted  thereunder. 

12,  3]  The  first  question  presented  for  our 
determination  la  as  to  what  laws,  if  any, 
were  in  force  in  this  state  at  the  time  of  the 
institution  of  this  snit,  giving  a  right  ot 
actltm  to  the  widow  <a  next  of  kin  fbr  the 
death  of  one,  caused  by  the  wrtaigful  act  or 
omission  of  anottier.  If  we  find  the  local 
territorial  law  was  In  force,  then  the  Judg- 
ment of  the  trial  court  must  be  afflrmed,  un- 
less the  case,  as  made,  comes  within  the  pur- 
view of  the  federal  Employers*  Liability  Act, 
of  date  April  22,  1908,  in  which  latter  case  a 
reversal  will  be  teqnired,  provided  defend- 
ants liave  availed  ttiemsdves  of  Its  provi- 
sions by  asserting  rights  under  It  In  the  trial 
court,  or  In  some  proper  manner  directed  the 
attention  of  tbe  trial  court  to  Its  provisions, 
thereby  raising  this  Issue  In  that  court  The 
Employers'  Liability  Act  of  June  11,  1906, 
so  far  as  applicable  here,  is  as  follows: 

"Hat  every  common  carrier  engaged  in  trade 
or  commerce  in  tbe  District  of  Colombia,  or  in 
any  territory  ot  the  United  States,  or  between 
the  several  states,  or  tietween  any  territory  and 
another,  or  between  any  territory  or  territories 
and  any  state  or  states,  or  the  District  of  Co- 
lumbia, or  with  foreign  nations,  or  between  the 
District  of  Columbia  and  any  state  or  states 
or  foreign  nations,  shall  be  liable  to  any  of  its 
employ^,  or,  In  the  case  of  bis  death,  to  his  per- 
sonal representative  for  the  beoeflt  of  his  widow 
and  children,  if  any,  if  none,  then  for  his  par- 
ents, if  none,  then  for  his  next  of  kin  dependent 
opon  him,  for  all  damages  which  may  result  from 
the  negligence  of  any  of  its  officers,  agents,  or 
employ^,  or  by  reaaom  of  any  defect  or  iaanlB- 
denoy  due  to  its  negligence  in  Its  cars,  engines, 
appliances,  machinery,  track,  roadbed,  ways,  or 
voika. 


"Sec.  2.  Tbat  in  all  actionB  hereafter  brought 
against  any  common  carriers  to  recover  damages 
for  personal  injuries  to  an  employ^,  or  where 
such  injuries  have  resulted  in  bia  death,  the  fact 
that  the  unploy^  may  have  been  guilty  of  con- 
tributory negligence  shall  not  bar  a  recovery 
where  his  contributory  negligence  waa  slight  and 
tbat  of  tbe  employer  was  gross  In  comparison, 
but  the  damages  shall  be  diminished  by  the  jury 
in  proportioa  to  the  amount  of  negligence  at- 
tributable to  such  employe.  All  questions  of 
negligence  and  contributory  negligence  shall  be 
for  tbe  jury. 

"Sec.  3.  niat  no  contract  of  employment.  In* 
surance,  relief  benefit,  or  indemnity  for  injury 
or  death  entered  into  by  or  on  behalf  of  any  em- 
ploye, nor  the  acceptance  of  any  such  insurance, 
relief  benefit,  or  indemnity  by  the  peraon  enti- 
tled thereto^  stiall  constitute  any  bar  or  defense 
to  any  action  brought  to  recover  damages  for 
persoaal  injuries  to  or  death  of  such  employ^: 
Provided,  however,  tbat  upon  the  trial  of  such 
action  against  any  common  carrier  tbe  defend- 
ant may  set  off  therein  any  sum  it  has  contrib- 
uted toward  any  such  Insurance,  relief  benefit, 
or  indemnity  that  may  have  been  paid  to  the  in- 
jured employe,  or,  in  case  of  bis  death,  to  his 
personal  rej^cseutative. 

"Sec  4.  That  no  action  shall  be  maintained 
under  this  act,  unless  commenced  wititiin  one 
year  from  the  time  the  cause  of  action  accrued." 

Did  the  tramers  of  the  CbnstitutlMi  ad<9t, 
or  intend  to  adopt  and  extend  over  the  state, 
the  federal  Employers*  UablUty  Act,  of  date 
June  11, 1906?  We  are  clearly  of  tbe  opinion 
they  did  not.  The  reasons  for  bo  conclud- 
ing are  as  follows:  In  discussing  tbls  ques- 
tioOt  it  must  be  remembered  that,  at  tbe  date 
of  statehood,  the  federal  Circuit  Conrta  for 
the  Western  Districta  (tf  Eentnoky  and  Ten- 
nessee had  declared  this  law  uncoastitntional 
and  void  In  toto,  so  fiar  as  It  applied  to  the 
states,  which  dedatons  man  afilnned  by  the 
federal  Supreme  Court  January  6, 1906.  Ttie 
Employer^  UablUly  Gases,  207  U.  8.  46S. 
28  Sup.  Ct.  141.  62  L.  Ed.  297.  The  gnnind 
upon  whicb  thla  law  ma  declared  rold, 
briefly  stated,  waa  that  It  invaded  states' 
ri^ts.  The  concluding  words  of  the  court, 
speaking  through  its  present  Ohlef  Justice, 
are: 

"Concluding,  as  we  do,  tbat  tbe  statute,  whilst 
it  embraces  subjects  within  the  authority  of 
CongresB  to  regulate  coipmercx,  also  includes 
subjects  not  within  its  constitutional  power,  and 
that  the  two  are  so  interblended  in  the  statute 
that  they  are  incapable  of  separation,  we  are  of 
the  opinion  that  tbe  courts  oelow  rightly  held 
the  statute  to  be  repngnant  to  the  Coastituticm 
and  nonenforceable ;  and  the  judgments  below 
are  therefore  afflrmed." 

This  law,  however,  in  the  territory  of  Ok- 
lahoma at  the  date  of  statehood,  In  all  Its 
parts,  was  in  full  force  and  effect,  and,  If 
adopted  at  all,  must  have  been  adopted  In 
toto.  That  this  act  primarily  was  Intended 
to  regulate  and  apply  to  Interstate,  and  not 
to  intrastate,  ocHnmeroe,  is  dear  from  its 
text,  as  analyzed  by  the  Supreme  Court: 

"Prom  the  first  section  it  is  certain  that  tbe 
act  extends  to  every  Individual  or  corporation 
who  may  engage  in  interstate  commerce  as  a 
common  carrier.  Its  all-embracing  words  leave 
no  room  for  any  other  conclusion.  It  may  in- 
clode,  for  example,  steam  railroads,  telt^rnph 
lines,  telephone  lines,  the  express  business,  ves- 
sels of  every  kind,  whether  steam  or  sail,  ferries, 
bridges,  wagon  lines,  carriages,  trolley  lines,  etc 
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Now,  the  nil«  which  the  itatute  establishes  for 
the  purpose  of  determining  whether  all  the  8nl>- 
jects  to  which  it  relates  are  to  be  controlled  by 
its  provisions  is  that  any  one  who  ctmduets  such 
bnsinesB  to  be  a  'common  carrier  engaged  in 
trade  or  commerce  in  the  District  of  Columbia, 
or  in  any  territory  of  the  United  States,  or  be- 
tween the  several  states.'  etc  That  is,  the  sab- 
Jeets  stated  all  come  within  the  statnte  when 
the  individual  or  corporation  is  a  common  car- 
rier who  engages  in  trade  or  commerce  between 
the  states,  etc.  From  this  it  follows -.that  the 
statute  deals  with  all  the  concerns  of  the  indi- 
viduals or  corporations  to  which  it  relates,  if 
they  engage  as  common  carriers  in  trade  or 
commerce  between  the  states,  etc,  and  does  not 
confine  itself  to  the  interstate  commerce  busi- 
ness which  may  be  done  by  such  persons.  Stat- 
ed in  another  form,  the  statute  is  addressed  to 
the  Individuals  or  corporations  who  are  engaged 
in  interstate  commerce  and  is  not  confined  solely 
to  regulating  the  interstate  commerce  business 
which  such  persons  may  do ;  that  is,  it  regulates 
the  persons  because  they  engage  in  interstate 
commerce  and  does  not  alone  regulate  the  busi- 
ness of  interstate  commerce." 

If  this  law  was  adopted  and  extended  In 
force  in  this  state,  wlien  so  adopted  it  be- 
came state  leglalatton  and  ceaaed  to  be  fed- 
eral legislation.  It  was  as  clearly  b^ond 
tbe  power  of  the  state  to  legislate  on  sub- 
jects within  federal  jurisdiction  as  it  was  for 
Cfmgress  to  legislate  concerning  aobjecta 
wholly  within  the  Jnrlsdlcttm  of  the  states. 
If  this  law  was  adopted,  it  was  adopted  as 
a  whole,  and  included  that  portion  covering 
subjects  relating  to  Interstate  commerce,  as 
well  as  the  subjects  relating  to  intrastate 
commerce.  The  law  was  indlvlalble.  On 
this  XK^t,  the  Supreme  Court  said: 

"Equally  clear  is  it,  generally  speaking,  that 
where  a  statute  contains  provisions  which  are 
constitutional  and  others  which  are  not,  effect 
may  be  given  to  the  legal  ^visions  by  separat- 
ing them  from  the  illegal.'But  this  applies  only 
to  a  case  where  the  provisions  are  separable 
and  not  dependent  one  upon  the  other,  and  does 
not  support  the  contention  that  that  wlilch  Is 
indivisible  may  be  divided." 

That  Congress  may  legislate  legitimately 
concerning  the  subject  relating  to  the  mas- 
ter's Liability  to  his  servants,  when  applied 
to  Interstate  commerce,  can  no  longer  be 
doubted,  as  said  by  the  Supreme  Conrt,  in 
the  case,  supra : 

"It  cannot  be  said  that  because  a  regulation 
adopted  by  Congress  as  to  such  train,  wlien  so 
engaged  in  interstate  commerce,  deals  with  the 
relation  of  the  master  to  the  servants  operating 
such  train  or  the  relations  of  the  servants  en- 
gaged in  such  operation  between  themselves, 
that  it  is  not  a  regulation  of  interstate  com- 
merce. This  must  be,  since  to  admit  the  author- 
ity to  regulate  such  train,  and  yet  to  say  that 
all  regulations  which  deal  with  the  relation  of 
master  and  servants  engaf;ed  in  Its  operation 
are  invalid  for  want  of  power  would  be  but  to 
concede  the  power  and  then  to  deny  it,  or  at  all 
events  to  recognise  the  power  and  yet  to  render 
it  incomplete. 

Thus,  we  see  tbat  this  act  was  Intended 
to  and  did  aptdy  exclusively  to  interstate 
carriers  and  primarily  relate  to  subjects  per- 
taining to  Interstate  commerce,  and  its  terms 
applied  equally  to  employes  who  were  injur- 
ed while  employed  in  interstate  commerce  as 
to  those  eniidoySa  engaged  in  and  perform- 


ing service  in  Intrastate  commerce  That 
the  state  can  jiass  no  law  directly  regulating 
commerce  or  regulating  and  fixing  the  lia- 
bility <tf  the  master  to  Ids  servants  tor  in- 
juries received  by  tbe  latter  while  actaally 
empl<^ed  in  and  perfcnrmlng  service  directly 
pertaining  to  Interstate  commerce  most  be 
conceded.  EspedaUy  is  this  true  If  -  the  fed- 
eral government  has  taken  possessimi  of  the 
field.  Sherlock  et  aL  v.  Ailing,  Adm'r,  93  V. 
S.  00^  23  L.  Ed.  819;  Mondou  v.  X.  Y.,  N.  H. 
A  H.  By.  Co.,  22S  U.  &  1.  82  Sup.  Ct.  I<t9, 
66      Ed.  827,  38  L.  B.  A.  (N.  S.)  44;  Adair 
V.  United  States,  208  U.  8.  161,  28  Sap.  Ct. 
27T,  S2  L.  Ed.  486, 18  Ann.  Cas.  764 ;  El  Paso 
&  N.  B.  By.  Co.  V.  Gntlerrec,  216  IJ.  S.  87, 
30  Sup.  Ct  21,  64  L.  Ed.  106;  Labatt,  Mast. 
&  S.  (2d  Ed.)  I  2798.    We  must  not  be  un- 
derstood BB  bidding  that  the  state  is  without 
power  to  legislate  fully  upon  this  subject, 
when  such  legislation  does  not,  upon  its  face, 
or  necessarily  In  its  toleration,  apply  to  em- 
ployes while  actually  employed  or  engaged 
in  service  pertaining  to  and  directly  affect- 
ing interstate  commerce.    Or,  to  state  It  in 
another  form,  when  such  legislation  does  not 
on  Its  face  or  by  necessary  operation  enter 
-the  same  field  covered  by  and  in  control  of 
federal  Jurisdiction,  the  power  of  the  state 
!  is  undoubted.    This  power  has  been  too  of- 
ten recognized  and  upheld  to  require  cita- 
tion of  authority.   Had  the  act  of  June  II. 
1906,  supra,  applied  only  to  subjects  under 
state  control  and  not  directly  afTected  inter- 
state commerce  on  its  face,  or  by  necessary 
operation,  and  on  this  ground  had  been  de- 
clared void  as  federal  legislation,  the  state 
could  have  undoubtedly  adopted  and  contin- 
ued same  In  force  in  this  state.   That  this 
act  of  Congress  must  continue  in  force  as  a 
whole,  or  totally  fall,  cannot  be  doubted.  Its 
terms  covering  the  subject  here  involved 
were  so  Interblended  that  they  were  indivisi- 
ble.   It  is  inconceivable  that  the  framers  of 
the  Cpnstitutlon  of  this  state  would  adopt 
and  extend  In  the  state  an  act  not  only 
which  had  been  declared  void,  as  applied  to 
the  states  as  national  legislation,  but  also 
which  would  be  obviously  void,  If  adopted 
as  state  legislation,  In  that  the  act  on  its 
face  applied  solely  to  carriers  engaged  in  in- 
terstate commerce  and  did  not  purport  to 
apply  to  intrastate  carriers.   Thus,  It  is  un- 
reasonable to  presume  that  the  makers  of 
the  Constitution  had  in  mind  this  act  when 
they  Inserted  section  2,  art  25,  of  the  Sched- 
ule to  the  Constitution. 

Other  reasms  may  be  suggested,  which, 
to  oar  minds,  are  sufficient  to  warrant  as 
in  heading  that  this  act  was  locally  inappli- 
cable and  repugnant  to  onr  Ccnstltntioo. 

Viewing  and  dlscossing  this  question  from 
the  standpoint  of  the  territory  and  saoceed- 
ing  state,  a  car^l  comparison  tO.  these  two 
distinct  statDtea  will  show  that  the  act  of 
Congress  impii^ed  upon  and  mutHated  ttie 
operative  effect  of  the  territorial  statntes 
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preacrlUng  «  dtffierart  mle  la  reneiet  to 
cases  of  death  of  «inployte  of  oommon  car- 
rtera  engi^ed  In  trade  or  commerce  in  the 
territory,  as  follows :  (1)  Instead  ot  giving 
the  right  of  aetkm  In  all  cases  where  deatib 
Is  caused  by  the  wrongful  act  or  omlaaioD  of 
another, 'as  formerly.  It  gave  the  right  only 
in  case  of  death  of  an  employ^  ot  a  commtm 
carrier  engaged  In  trade  or  commerce  within 
the  territory,  and  where  the  death  occurred 
as  a  result  of  the  negligence  of  such  employ- 
er, and  under  the  drcnmstauces  specified  in 
the  act,  leaving  all  other  cases  subject  to  the 
local  statute.  (2)  Instead  of  following  the 
local  statute  and  naming  the  next  of  Un, 
after  the  "widow  and  child"  (subject  to  our 
law  <tf  distribution  of  personal  property),  as 
the  beneficiaries,  it  made  the  parents  of  the 
deceased,  or,  if  none,  the  next  of  kin  depend- 
ent upon  him,  the  beneficiaries.  (3)  Instead 
of  giving  the  right  of  action  to  the  deceased's 
personal  representative,  or  if  the  deceased 
was  a  resident  of  another  state,  or,  being  a 
resident  of  Oklahoma,  had  no  personal  repre- 
sentative, to  the  beneficiaries  the  right  of 
action,  it  gave  the  right  of  action  alone  to 
the  personal  representative.  (4)  Instead  of 
giving  a  right  of  action  for  all  wrongfully 
caused  death,  including,  for  instance,  inten- 
tionally caused  death,  it  gave  a  right  of  ac- 
tion only  for  death  negligently  cansed  in 
specified  respects.  (5)  Instead  of  giving  a 
right  of  action  within  two  years.  It  gave  a 
right  limited  to  one  year.  (6)  Instead  of 
giving  a  rlgbt  of  action  subject  to  be  defeated 
by  contributory  negligence,  in  accord  with 
the  general  rule  of  law,  It  gave  a  right  of  ac- 
tion in  whicb,  if  the  carrier's  negligence  wa« 
gross  and  tbat  of  the  deceased  slight,  contrib- 
utory negligence  would  not  bar  the  right  of 
recovery  but  should  result  In  diminution  of 
damages  in  proportion  to  the  amount  of  neg- 
ligence attributable  to  the  employ^.  (7)  In- 
stead of  giving  a  right  of  actl«i  subject  to 
the  defense  of  assumption  of  risk,  this  de- 
fense Is  excluded,  as  well  as  certain  other 
«ontract<»l  defenses.  (8)  Instead  of  leaving 
the  question  of  negligence  and  of  contribu- 
tory necllgenoe  to  the  court  and  jury.  It  made 
these  questions  for  the  Jury  and  excluded  the 
power  of  the  court  In  respect  thereto.  (9) 
Instead  of  relieving  the  master  from  liability 
as  formerly,  for  the  negligence  of  a  fellow 
servant  of  the  deceased,  it  imputed  the  let- 
ter's negligence  to  the  master. 

The  line  of  demarcation  between  the  terri- 
torial statute  and  the  act  of  Congress  made 
the  lew  coverlniE  the  subject  of  wrongful 
death  almost  unthinkably  Incongruous  and 
lacking  In  uniformity.  The  territorial  law 
was  In  terms  broad  enough  to  comprehend 
the  whole  subject  of  wrongful  death;  but 
the  act  of  Congress  witbdrcw  from  its  oper- 
ative effect  a  part  of  that  subject  When  all 
of  our  constitutional  provisions  and  statutes 
relating  to  the  same  subject  or  to  kindred 
subjects,  or  affecting  the  sam^  and  the  Incon- 


sistendes  therewith  of  the  afore-spedOed  pe- 
culiar features  of  the  said  act  of  Congress, 
are  considered,  we  are  unable  to  think  other- 
wise than  tbat  the  act  of  Congress  must  be 
deemed  repugnant  to  this  Constitution  and 
locally  inapplicable^  and  therefore  rejected 
by  said  section  2,  art  2G,  of  the  Schedule  to 
the  CourtltutiolL  SecUon  7,  art  23,  of  the 
ConsUtntion,  reads: 

"The  ri^t  of  action  to  recover  damages  for 

injuries  resulting  in  death  sball  never  be  abro- 
gated, and  tlie  amount  recoverable  shall  not  be 
subject  to  any  statutory  limitation." 

This  provision  speaks  of  "the  right  of  ac- 
tion" as  a  single  thing,  and  does  not  seem  to 
contemplate  that  there  are  two  rights  of  ac- 
tion, one  under  an  existing  local  statute, 
couched  in  terms  of  general  and  all-compre- 
hending application,  and  another  under  said 
act  of  Congress  limited  to  the  specified  cases 
in  which  the  right  Is  there  given  or  declared. 

Sections  46,  40(o).  61.  and  69,  art  6,  of  the 
Constitution,  read: 

"Sec.  46.  The  Legislature  shall  not,  except  as 
otherwise  provided  in  this  Constitution,  pass  any 
local  or  special  law  authorizing:   •  • 

"!=lec  46(o)  Regulating  the  practice  or  juris- 
diction of,  or  chan^ng  the  rules  Of  evidence  in 
judicial  proceedings  or  inquiry  before  the 
courts.  •  • 
"Sec.  61.  The  Leglslatnre  shall  pass  no  law 
rODtios  to  any  association,  corporation,  or  in- 
ividiial,  any  exclusive  rights,  privileges  or  im- 
munities within  this  state?' 

"Sec.  59.  Laws  ol  a  general  nature  shall  have 
a  uniform  operati<Mi  throughout  the  state,  and 
where  a  general  law  can  be  made  applicable,  no 
apetdal  law  shall  be  enacted." 

Section  6,  art  28,  Const,  reads: 

"The  defense  of  contributory  n^ligence  or  of 
assomption  of  risk  shall,  in  all  cases  whatsoever, 
be  a  question  of  fact,  and  shall,  at  all  times, 
be  left  to  the  jury." 

Section  36,  art  9,  Const,  reads: 

**The  common-law  doctrine  ct  the  fdlow  serv- 
ant, so  far  as  it  affects  the  liability  of  the  mas- 
ter for  injuries  to  his  servant,  resulting  from 
the  acts  or  omissions  of  any  other  servant  or 
servants  of  the  common  master,  la  abrogated  as 
to  every  employ^  of  every  railroad  company  and 
every  street  railway  company  or  Interurban  rail- 
way company,  and  of  every  person,  firm,  or 
corporation  engaged  in  mining  in  this  state ;  and 
every  such  employfl  shall  hare  the  same  right  to 
recover  tor  every  Injury  suffered  by  him  for  the 
acta  or  onusdons  of  any  other  employ^  or  em- 
ployes of  the  common  master  that  a  servant 
would  have  if  such  acts  or  omissions  were  those 
of  the  master  himself  In  the  performance  of  a 
nonaadgnaUe  duty;  and  when  death,  whether 
Instantaneous  or  not  results  to  such  employ^ 
from  any  injury  for  which  he  could  have  recov- 
ered under  the  above  provisions,  bad  not  death 
occurred,  then  bis  legal  or  perKOnal  representa- 
tive, lurviving  consort  or  relatives,  or  any  trus- 
tee, curator,  committee  or  guardian  of  such 
consort  Or  relatives,  shall  have  the  same  rights 
and  remedies  with  respect  thereto,  as  if  death 
had  been  caused  by  the  negligence  of  the  mas- 
ter. And  every  railroad  company  and  every 
street  railway  company  or  interurban  railway 
company,  and  every  person,  firm,  or  corporation 
engaged  in  underground  mining  in  this  state 
shall  be  liable  under  tills  section,  for  the  acts 
of  his  or  its  receivers.  Nothing  contained  in 
this  section  shall  restrict  the  power  of  the 
ielature  to  extend  to  the  employes  of  any  per- 
pon.  Arm,  or  corporation,  the  rights  and  reme- 
dies herda  provided  for." 
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It  may  be  well  to  obeeire  here  that  al- 
though a  constitutional  provision  that  the 
Islature  shall  not  pass  laws  of  a  certain  char^ 
acter  operates  prospectively  only  (Meatas  v.  D. 
0.  &  C.  Co.,  12  Wyo.  414, 76  Pac  587,  and  the 
numerous  cases  therein  cited,  Including  Su- 
pervisors of  Calhoun  County  v.  Galbralth, 
99  U.  B.  214,  25  I/.  Ed.  410),  and  does  not  pre- 
vent the  adoption  of  such  inhibited  laws  by 
such  a  Schedule  of  the  Constitution  as  sec- 
tion 2  of  our  own,  it  Is  material  to  inquire 
and  ascertain  whether  a  prior  law,  claimed 
to  have  been  so  adopted,  is  prohibited  by,  or 
Is  Inconsistent  with,  the  consUtutlonal  pro- 
visions in  order  to  determine  whether  it  was 
In  fact  so  adopted  or  should  be  regarded  as 
rejected  under  the  repugnancy  or  local  Inap- 
pUcabillty  provisions  of  such  section  of  the 
Schedule ;  and  we  have  quoted,  supra,  from 
our  Constitution  only  for  the  purpose  of  this 
inquiry. 

It  may  be  that  employ^  of  common  car- 
riers engaged  In  trade  or  commerce  and  such 
carriers  themselves  are  a  whole  and  not  part 
of  a  class,  and  that  In  this  aspect  of  the  in- 
quiry the  adoption  of  the  act  of  Congress  of 
June  11,  1906,  would  not  seen  Inconsistent 
with  the  foregoing  constitutional  provisions 
against  the  enactment  of  special  laws;  but 
(quoting  36  Cyc.  987-988)  "the  distinction  be- 
tween general  and  special  laws  and  private 
and  public  laws  depends  on  all  the  attendant 
circumstances,  having  regard  to  the  effect 
rather  than  the  form  of  the  statute;"  and 
when,  in  addition  to  the  specification  of  the 
limited  classes  of  persons,  natural  and  arti- 
ficial, affected  by  the  act  of  Congress,  its 
many  erratic  departures  from  our  more  gen- 
eral and  In  terms  all-compreheudlng  statutes 
relating  to  wrongfully  caused  death,  as  here- 
inb^ore  specified,  are  considered,  an  Intent 
to  adopt  same  Is  rendered  improbable.  It 
withheld  from  the  operative  effect  of  our  gen- 
eral statutes,  relating  to  wrongful  death,  a 
part  of  the  subject-matter  of  the  same  and 
introduced  Into  the  practice  In  such  specified 
cases  a  peculiar  rule  as  to  the  trial  of  the 
question  of  primary  negligence  and  possibly 
in  other  features  of  practice.  But  the  ques- 
tion as  to  whether  It  Is,  if  adopted,  a  special 
law,  "where  a  general  law  can  be  made  ap- 
plicable," can  best  be  considered  and  deter- 
mined by  carefully  comparing  each  and  all  of 
its  specified  peculiar  and  differentiating  fea- 
tures from  the  local  law,  with  the  above- 
quoted  provisions  of  the  Constitution  relating 
to  the  enactment  of  special  laws. 

The  adoption  of,  the  act  of  Congreas  also 
seems  repugnant  to  said  section  61  of  our 
Constitution,  above  quoted.  In  that  It  gives 
common  carriers  exclusive  privileges  and  Im- 
muultles  In  that  they  are  liable  only  for  neg- 
ligently and  not  every  wrongfully  caused 
death  and  to  an  action  therefor  brought  wltb- 
in  one  year;  also  to  said  section  6,  art.  23, 
of  our  Constitution.  In  that  It  modifies  the 
defense  of  contributory  negligence  and  abol- 
ishes the  defense  of  assumption  of  risk ;  also 


to  said  aecUon  86^  art  9,  of  our  Constltatlon, 
in  that  while  the  said  aectloD  abrogates  Oie 
common-law  doctrine  of  the  fellow  servant 
In  certain  cases  therein  spedfled.  but  without 
Including  all  common  carriers,  this  act  of 
Congress,  if  adopted,  purports  to  abrogate 
that  doctrine  In  every  ease  of  death  of  an  em- 
ployfi  of  any  comDum  carrier  engaged  in  in- 
terstate oommerce.  The  section  of  the  Con- 
Btitutikm  quoted  ezpreasly  admowledges  the 
power  of  the  LegialatBre  to  otend  the  abro- 
gati<ni  b^mid  ita  extoit  in  that  sectloQ ;  but 
we  do  not  think  it  could  have  been  the  Intent 
of  the  frameCB  of  the  Gonatitntion  to  Include 
in  an  adt^ted  statute,  such  as  this  act  of 
Coi^ress  la,  any  farther  abrogation  than  la 
specified  In  ttds  section  of  the  Constitution. 
It  would  seem  that  such  fnrttwr  abrogation 
would  have  been  made,  If  It  had  been  in- 
tended.  Not  only  to  thto  true,  but  sudh  act 
as  that  passed  by  Congress  to  not  in  harmony 
wltb  our  statutes  and  dectoions,  according  to 
the  real  party  in  Interest  the  right  to  sue  in 
his  own  name.  See  sections  3898,  3918,  Stat. 
1893  (sections  4681.  4701,  Rev.  Laws  1910. 
and  cases  cited  In  notes  to  said  sections  of 
Rev.  Laws  1910).  Nor  to  it  In  harmony  with 
the  general  policy  of  our  laws  In  other  respects 
Indicated  by  the  specified  departures.  In 
construing  the  Constitutlou,  the  Intent  la  to 
be  ascertained  by  reference  to  the  foregoing 
proper  sources  of  information.  State  ex  reL 
Caldwell  v.  Hooker,  County  Judge,  22  Okl. 
712,  98  Pac.  964,  This  holding  Is  In  harmony 
with  the  doctrine  stated  In  Crlswell  v.  Mon- 
tana Railway  Co.,  18  Mont  167,  44  Pac.  525,. 
33  L.  R.  A.  654.  Section  30  of  the  Montana 
law,  relating  to  domestic  railroads,  was  In- 
volved in  that  case.    Said  section  reads: 

"That  in  every  case  the  liability  of  the  corpo* 
ration  to  a  servant  or  employ^  actins  under 
the  orders  of  hia  saperior  shall  be  the  same 
In  case  of  injury  suatained  by  default  or  wrong- 
ful act  of  his  superior,  as  to  an  employ^  not 
appointed  or  controlled  by  him,  as  If  such  serv- 
ant or  employ^  were  a  paasenger." 

There  were  other  acts  of  the  Legislature 
permlttiiv  foreign  railway  companies  to  ex- 
tend their  lines  Into  Montana ;  but  the  court 
held  the  above-quoted  section  applied  only  to 
domestic  roads,  hence  was  not  adopted  by  ttie 
section  of  the  Schedule,  In  that  It  prescribed 
a  dlfTerent  Itoblllty  for  a  domestic  road  from 
that  which  applied  to  a  foreign  road.  Sec- 
tion 1  of  the  Schedule  to  the  Constitution  of 
Montana  Is  practically  the  same  as  ours. 
The  conrt  in  that  case,  speaking  of  Qie  sec- 
tion <tf  the  Schedule  involved,  said: 

*Vrhla  provision  is  IWcewbe  self-ezecuting.  By 
it,  rights  were  preserved.  It  operated  of  itself 
to  keep  In  force  a  system  of  laws  for  the  govern- 
ment of  the  state,  unless  such  laws  were  incon- 
sistent with  the  Constitntion.  But,  a>  to  any 
such  repugnant  statutes,  It  operated  as  an  ef- 
fective repeal,  for,  when  the  Oonstitotion  be- 
came the  fundamental  law,  acts  In  conflict  with 
it  yielded ;  and  wheo  the  question  of  a  conflict 
is  presented  to  the  court,  and  tbe  conflict  clear- 
ly appears,  tbe  statute  must  be  decided  to  be- 
inoperative  and  void.  Gooley,  Const  Lim.  p. 
£i8.  Ab  the  Supreme  Court  of  Illinois  has  very 
recently  said:    •    •    •    That  a  law  pasaed,. 
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dther  befora  or  after  the  adoptioa  of  the  Conatt- 
tutiOD.  which  ifl  repugoant  to  its  provisions, 
must  be  held  to  be  of  no  valid  force,  aod  pre- 
cisely as  if  it  bad  been  repealed  before  the  per- 
formasce  of  the  act.'  Washinrtonian  Home  t. 
Chicaeo,  157  UL  414  (41  N.  E.  883]  29  1^.  B.  A. 
798.  We  find  higb  authority  for  our  opinion  In 
the  case  of  Morton  v.  BrownsTille  Taxing  Dist. 
Com'r*.  129  U.  S.  479  [9  Sup.  Ot.  322,  32  L. 
Ed.  771].  •  •  *  The  court  refers  to  the  ar- 
goment  that  the  Constitution  extended  the  law 
to  the  enactment  of  a  statute,  and  reject  the 
view  that  a  law  inconsistent  with  the  Constitu- 
tion when  adopted  is  re-en(icted,  'so  to  speak,' 
by  a  section  like  No.  1  of  the  Schedule  to  the 
Constitution  of  Montana.  'The  power  of  ordi- 
nary lofiialation,'  says  Chief  Justice  Fuller, 
'is  vested,  under  all  our  constitutions,  in  the 
legbUtures,  and  the  consdtatioDal  convention 
of  Tennnaee  did  not  assume  to  exercise  such 
power.  •  •  ♦  And  there  is  nothing  here  to 
justify  the  conclusion  that  section  29  of  article 
2  vaa  derigned  to  operate  by  way  of  amendment 
to  prior  laws  dot  can  it  so  operate,  nor  the  act 
of  1870  be  held  to  have  been  kept  in  force,  for 
the  reasons  already  indicated?  Norton  v. 
Brownsville  Taxing  Dist.  Com'rn,  129  U.  S.  479 
t9  Sop.  Ct.  322,  32  L.  Ed.  7741.  •  •  •  It 
also  follows  tliat  by  section  697  *  *  *  a 
greater  bunden  was  put  upon  appellant  then 
was  placed  upon  a  foreign  company  of  a  similar 
character.  The  statute,  therefore,  being  incon- 
sistent with  the  Constitution,  was  annulled  by 
the  adoption  of  the  ConstitaCion." 

That  tbe  Schedule  of  our  Constitution 
adopts  two  such  distinct  and  Incongruous 
statutes  on  the  single  subject  of  death  by 
wrongful  act  Is  unbelievable  lo  the  light  of 
the  constttntlonal  and  statutory  provisions 
already  referred  to  as  inconsistent  with  that 
idea ;  and  it  Is  equally  unbelievable  that  any- 
thing less  than  a  law,  giving  the  right  of  ac- 
tion for  death  In  all  cases  where  caused  by 
wrongful  act  or  omission  of  another,  was 
adopted.  Thus,  we  hold  that  the  act  of  Con- 
gress is  repugnant  to  our  Constitution  and 
locally  Inapplicable,  and  therefore  was  not 
adopted  by  section  2  of  the  Schedule. 

It  remains  to  be  seen  if  the  territorial  stat- 
ute was  adopted  as  partially  superseded  in 
its  Inoperative  effect  by  the  act  of  Congress, 
notwithstanding  the  rejection  of  the  latter 
act,  or  did  the  rejection  of  the  latter  act  Ipso 
facto  remove  the  onl;  obstacle  to  the  opera- 
tive effect  of  the  former,  and  was  the  former 
statute  adopted  according  to  its  terms?  In 
our  opinion,  sections  5281  and  5282,  Bev. 
Laws  1910,  were  adopted,  not  as  In  operative 
effect,  but  In  whole,  and  according  to  their 
terms.  It  was  the  positive  Interrerence  of 
the  act  of  Congress  that  partially  supersed- 
ed the  effect  of  the  territorial  statute,  not 
any  Inherent  deficiency  In  the  latter;  and, 
when  the  act  of  Congress  was  stricken  down, 
what  was  there  to  Interfere  with  the  opera- 
tive effect  of  the  local  statute?  That  Con- 
gress had  plenary  power  to  legislate  for  the 
territory  of  Oklahoma  cannot  be  doubted. 
The  territories  have  been  characterized  as 
j-oung  states,  arriving  at  maturity  when  ad- 
mitted Into  the  Union.  Section  26,  Lewis* 
Sutherland  Stat  Const,  states: 

"  'The  very  fact,'  sayfl  Mr.  Wharton,  'that 
territories  are  infant  states,  to  be  admitted  into 
the  Union  on  maturity,  shows  that  they  are  to 
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be  governed  on  the  same  general  principles,  so 
far  as  is  applicable,  as  are  states.  *  *  * ' 
Only  a  political  change  la  produced  by  admis- 
sion Into  the  Union  as  a  state.  Congress  then 
ceases  to  legislate  (or  its  people,  or  io  regard 
to  their  internal  and  domestic  concerns.  *  *  * 
The  territorial  laws  enacted  by  Congress  or 
the  local  Legislature  continue  in  force  so  far 
as  they  are  consistent  with  the  new  condition  of 
statebof>d  end  the  provisions  of  the  state  Con- 
stitution." 

The  Supreme  Court  of  the  United  States, 
In  the  case  of  American  Insurance  Co.  v.  356 
Bales  of  Cotton,  1  Pet  511,  7  L.  Ed.  242, 
speaking  through  Chief  Justice  Marshall  up- 
on the  subject  of  acquiring  new  territory  to 
form  states,  etc.,  said: 

"On  such  transfer  of  territory,  it  has  never 
been  held  that  the  relations  of  the  Inhabitanta 
with  each  other  undergo  any  change.  Their  re- 
lations with  their  former  sovereign  are  dis- 
solved, and  new  relations  are  created  betweeu 
them  and  the  government  which  has  acquired 
their  territory.  The  same  act  which  transfers 
their  country^  transfers  the  all^iance  of  those 
who  remain  in  it ;  and  the  law,  which  may  be 
denominated  political,  is  necessarily  changed, 
although  that  which  regulates  the  intercourse 
and  general  conduct  of  individuals  remains  in  * 
force,  until  altered  by  the  newly-created  power 
of  the  state.  •  •  •  It  has  been  already  stat- 
ed that  all  the  laws  which  were  in  force  In 
Florida  while  a  province  of  Spain,  those  except- 
ed which  were  politieal  In  their  character,  whfdi 
concerned  the  relations  between  the  people  and 
their  sovereign,  remained  in  force  until  altered 
by  the  government  of  tbe  United  States." 

The  act  of  Congress  of  June  11,  1906,  su- 
pra, as  applied  to  the  territory,  superseded 
and  for  a  time  suspended  the  territorial  act, 
so  far  as  it  covered  the  same  field.  It  most 
be  presumed,  however,  that  Congress  did  not 
Intend  for  It  to  remain  In  force  longer  than 
statehood.  The  Enabling  Act  authorized  the 
framers  of  tbe  Constitution  and  the  people 
In  adopting  same  to  repeal  this  act  of  Con- 
gress or  any  other  territorial  act.  When  this 
act  was  rejected  by  tbe  Constitution,  it  sim- 
ply bad  the  effect  to  repeal  the  same;  and 
tbe  repealing  of  said  act,  either  expressly  or 
by  implication,  removed  the  suspension  and 
the  territorial  act  became  operative. 

[4-1]  In  S6  Cyc.  p;  1099,  it  is  stated: 

"The  suspension  of  a  statute  means  a  tem- 
porary stop  for  a  time.  The  power  of  sus- 
pending laws  cannot  be  exercised,  except  by  the 
Legislatnre."  Jeffreys  v.  Huston,  23  Idaho, 
372,  129  Fac.  1005;  State  ex  rei.  Holcombe  v. 
Burdick,  4  Wyo.  290,  33  Pac  131. 

Tbe  territorial  statute  was  In  force  In  the 
territory  at  and  before  the  ad<^tion  of  our 
Constitution.  Section  2  of  the  Schedole  does 
not  require  tliat  It  must  have  been  in  opera- 
tive effect  as  to  every  part  of  the  subjet^ 
within  Its  terms  as  a  condition  precedent  to 
its  adoption ;  but  the  rejection  of  the  act  of 
Congress  left  It  in  foil  possession  of  tbe  field 
claimed  by  Its  terms,  and  It  was  thenceforth 
In  full  operative  effect  as  well  as  In  force. 
By  tbe  term  "In  force,"  which  Is  used  in  the 
Schedule,  is  meant  in  "binding  power,  vall- 
dity"  (the  Oxford  Dictionary);  and  by  the 
term  "in  effect,"  which  is  omitted  tiam  the 
requirement  of  the  Schedule,  is  meant  "cp- 
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erattve^**  Wlttiln  tin  meaning  of  section  2 
of  the  Sdiedole,  QiIb  statute  waa  In  force  at 
the  time  of  the  adoption  of  our  Constitution, 
although  its  operatlTe  ^ect  had  been  super- 
seded to  the  extent  the  subject  was  covered 
by  the  act  of  Goi^;ress  only  until  this  act 
was  rejected. 

For  the  same  rea8<m  that  tiie  act  of  Cfm- 
gross  of  1906,  In  part,  was  rejected  as  repug- 
nant to  the  abore-quoted  provMcms  of  the 
<3oD8tltatlon  and  locally  Inapplicable,  it  may 
be  at  least  doubted  if  the  territorial  atatr 
ute  quoted*  la  its  inoperative  effect,  would 
not  be  locally  InapplUable  and  r^ognant  to 
the  Constitution;  and,  if  brought  over  in 
part.  It  seems  almost.  If  not  4uite,  necessary 
to  hold  that  it  was  Ijronght  over  in  whole 
and  according  to  Its  terms.  Section  7,  art 
23,  of  the  Constitution,  msMea  it  certain  that 
some  pre-existing  law,  giving  a  right  of  ac- 
tion for  wrongful  death,  was  adopted  by  the 
Constitution,  and  one  or  bc^h  of  the  two  stat- 
utes were  certainly  adopted  by  the  same.  If 
the  t«ritorial  statute  was  the  only  one  adopt- 
ed, was  it  adopted,  not  only  to  the  extent  it 
was  la  force  as  respects  the  subject  to'  which 
it  relates,  but  to  the  extent  of  its  plain 
terms?  The  act  of  Congress  of  June  11, 1906, 
did  not  destroy  a  word  of  the  territorial  stat- 
ute, although  it  superseded  its  (^wratlve  ef- 
fect to  a  limited  extent  and  suspended  its 
force  by  taking  away  a  part  of  th»  subject  to 
which  it  bad  hitherto  applied.  We  do  not 
understand  that  the  word  "supersede,"  as 
used  In  the  case  of  El  Paso  &  N.  £.  B.  Co. 
T,  Gutierrez,  supra,  necessarily  means  that 
all  territori^  law,  within  the  purview  of  the 
act  of  Congress  there  under  consideration, 
is  annulled.  The  word  "supersede"  {accord- 
ing to  Black's  Law  Dictionary)  means  "an- 
nul ;  stay ;  suspend."  And  we  assume  that, 
where  the  proper  considerations  and  cir- 
cumstances Justify,  a  territorial  law  should 
he  held  stayed  or  suspended  in  its  operative 
effect,  rather  tiian  annidled  by  such  congres- 
sional act  as  the  one  nnder  consideration. 
Also  see  In  re  Uac(m  Sash,  etc.,  Go.  (D.  G.) 
112  Fed.  323;  In  re  Storck  Lumber  Co.  (D. 
C.)  lU  Fed.  360;  In  re  Bogers  (D.  G.)  116 
Fed.  436;  Carllug  v.  Seymore  L.  Co.,  113 
Fed.  483,  61  a  a  A.  1;  In  re  Curtis  (D.  O 

91  Fed.  7S7,  affirmed  94  Fed.  630,  36  a  C.  A. 
430;  In  re  Sievers  (D.  O.)  91  Fed.  866,  af- 
flrmed  sub  n<nn.  Davis  v.  Bohte,  92  Fed.  329, 
34  C.  O.  A.  372 :  In  re  Smith  (D.  C.)  92  Fed. 
136;  In  re  Etherldge  Famitnre  Co.  (D.  C.) 

92  Fed.  329;  In  re  Richard  (D.  G.)  94  Fed. 
633 ;  In  re  Bmss-Bltter  Ca  (D.  G.)  90  Fed. 
601:  In  re  Bouse,  Hasard  Co.,  91  Fed.  99, 
33  a  C.  A.  866;  Armour  Packing  Ga  v. 
Brown,  76  Minn.  466,  79  N.  W.  622;  Par- 
menter  Mfg.  Go.  v.  Hamilton,  172  Mass.  178, 
61  N.  E.  629,  70  Am.  St  Rep.  268;  Mauran 
V.  Crown  C.  L.  Oa,  23  B.  I.  324,  60  Atl.  331 ; 
Harbaugb  t.  Gastello,  184  IlL  116,  66  N.  B. 
363,  75  Am.  St  B^  147. 

O^roughont  these  cases  the  words  "su- 
persede" uid  "suspend"  are  interchangeably 


used  as  meaning  tike  same  thing;  and  wHne- 
tlmes  the  term  "suspend  the  <qperatioD"  Is 
used  as  the  same  thing.  In  view  of  the  fact 
that  the  Cffligresslfmal  act  of  June  11,  1906, 
superseded  only,  as  hereinbefore  apecified. 
the  territorial  statute,  and  that,  too,  in  a  re- 
spect In  which  it  must  have  been  understood 
that  the  anticipated  state  would  desire  the 
harmony  and  uniformity  thus  destroyed,  we 
think  the  act  of  Congress  can  be  h^d  to 
have  done  no  more  than  supersede  the  ter- 
ritorial law  by  staying  or  suspending  Its  op- 
erative effect,  pending  the  adoption  of  oar 
GonstltutUui.  It  will  be  k^  in  mind,  also, 
that  the  terms  of  our  territorial  statute  were 
broad  enough  to  give,  in  addition  to  all  oth- 
er cases  of  wrongful  death,  a  right  of  action 
Cor  death  wherever  the  act  of  Ctmgress  of 
June  11,  1906.  would  so  give,  except  in  case 
of  alight  contributory  negligence  or  assomp- 
tlon  of  risk ;  and,  in  so  far  as  the  act  of 
Congress  merely  gives  the  decedent's  persrai- 
al  repreaentattve  a  right  of  action  for  the 
benefit  of  the  fbrmer'a  widow  and  children, 
tiie  two  statutes  are,  in  ^ect,  Identica],  so 
that  the  later  statute  gave  no  new  territo- 
rial r^ht,  but  waa  affirmative  or  cumulative, 
and  otmtinued  in  force  the  fcmner  statute 
to  that  extent  U.  8.  t.  Barnes,  222  U.  a 
518.  32  Sup.  Ct  117,  66  L.  Ed.  291;  Hendrix 
v.  U.  S..  219  U.  S.  79,  31  Sup.  Ct  103,  65  L. 
Ed.  102;  Great  Northern  B.  Ga  v.  XT.  8., 
208  U.  S.  462.  28  Sup.  Ot  818,  62  L.  567. 

Again,  we  have  seen  the  federal  act  does 
not  purport  to  give  a  cause  of  action  to  any 
person  or  the  representative  of  any  person 
injured  while  employed  By  a  carrier  engaged 
solely  in  intrastate  commerce,  but  was  limit- 
ed to  such  emiAoy€s  as  woe  onployed  only 
in  interstate  commerca  In  tite  case  ot  Stur- 
gis  et  aL  V.  Spofford,  46  N.  T.  446,  Church. 
0.  J.,  delivering  the  opinim  of  the  court,  in 
the  second  paragraph  of  the  qrllabns  states : 

"An  act  of  Congress  upon  a  subject  within 
its  jurisdiction,  but  upon  which  there  has  been 
state  legislation,  does  not  have  the  same  effect 
upon  the  latter  as  would  its  repeal.  Such  act 
merely  indicates  the  IntentUm  of  ConKress.  from 
that  time,  to  assume  the  exercise  of  the  powers 
conferred  by  the  federal  Constitution.  The 
state  law  becomes  from  that  time  inoperatire, 
but  is  not  repealed;  the  repeal  of  the  act  of 
Congress  would  leave  the  state  law  in  full 
force."  Henderson  v.  Spofford  et  oL.  3  Dkly 
(N.  Y.)  861. 

In  the  case  ct  Heaxa  v.  Brogan.  64  Miss. 
334,  1  South.  246,  the  Supreme  Court  of  Mls- 
slBsIpid,  speaking  through  Justice  Cam^iell, 

stated: 

"We  assume  tiiat  an  election  has  been  held  in 
Clay  county  under  the  act  of  1886,  and  that  it 
resulted  in  favor  of  the  sale  of  liquors,  because 
the  record  shows  an  attempt  to  comply  with 
tba(  act,  which  would  be  inappropriate,  if  such 
election  had  not  been  held,  rniis  being  so,  the 
Code  and  amendments,  as  further  amended  by 
the  act  of  1883.  constitute  the  law  applicable. 
It  is  not  true  that  an  election  under  the  late 
law  abrogates  the  former  law.  If  the  result  is 
against  the  sale,  the  former  law  is  thereby  sus- 
pended for  the  time,  and  the  new  law  governs, 
with  its  provisions  and  penalties  for  its  viola- 
tion ;  but,  if  the  result  u  for  the  sale,  the  for- 
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mer  law  remains  in  foil  force,  modified  b;  the 
new  as  to  the  terms  on  which  license  may  be 
'Obtained.  *  *  *  There  is  no  express  repeal 
of  former  laws  by  the  late  act,  aad,  as  repeals 
b;  impliration  are  never  bvored,  the  new  law 
mnat  be  held  to  displace  or  suspend  the  former 
only  to  the  extent  of  inconsistency  between 
tbem.  There  is  nothing  in  the  latter  enactment 
inconaistent  with  the  conlinaed  operation  of 
former  statutes,  except  as  stated  above  in  this 
optnion." 

In  the  case  of  Winterton  et  al.  State, 
65  Miss.  238,  3  South.  735,  the  same  ooort, 
speaking  through  Campbell,  coacarring, 

said: 

"The  repeal  of  a  statute  ia  a  remission  of  pen- 
alties inflicted  hy  it,  because  of  the  absence  of 
authority  to  punish  when  the  law  giving  it  bas 
ceased  to  exist.  But  where  a  law  is  not  re- 
pealed, and  is  merely  suspended,  it  6(111  has 
vitality  to  authorize  ijunlshraent  for  its  viola- 
tion before  its  suspension.  A  repeal  makes  the 
law  aa  if  it  bsd  never  been.  Su8[>endiDg  its 
operation  for  a  time  leaves  tt  operative  aa  to 
tnc  past  and  in  all  reapects  wherein  it  is  not 
abrogated  by  the  new  stotate.  A  repealed  stat- 
ute is  dead,  and  no  sting  can  be  inflicted  by  it, 
but  one  which  still  Uvea,  although  displaced  for 
a  time,  as  to  its  full  efl'ect,  is  not  without  pow- 
er to  vindicate  its  infraction  before  its  suspen- 
sion. Being  still  a  law,  there  is  no  want  of 
authority  to  punish  under  it  for  such  vlolaiions 
of  it" 

Should  we  hold  that  the  federal  act  re- 
pealed the  territorial  statute,  instead  of  sim- 
ply suspending  its  operative  force,  then  when 
the  federal  act  waa  rejected  by  the  Constitu- 
tion, which  would  have  the  effect  to  repeal 
that  act,  the  territorial  law  would  Immedi- 
ately become  operative.  It  Is  a  well-settled 
rale  at  common  law  that,  when  a  i-epeallng 
statute  is  itself  repealed,  the  first  statute  is 
r«\'lved,  without  any  formal  words  for  that 
purpose,  in  the  absence  of  a  contrary  Inten- 
tion, e-Tpressly  declared.  36  €yc.  1099;  Lew- 
is' Sutherland,  Stat  Const.  H  282,  288.  From 
the  point  of  view  of  the  territory,  the  act  of 
Congress  was  in  the  nature  of  an  exception 
of  a  part  of  the  subject  from  a  general  rule 
expressed  In  the  territorial  statute ;  and  the 
rejection  of  the  exception  instantly  left  the 
excepted  part  of  the  subject  within  the  opera- 
tive effect  of  such  general  rule.  Therefore 
the  territorial  statute  la  question  was  in 
force,  according  to  Its  terms,  when  our  Con- 
stitution was  adopted,  and  was  adopted  by 
the  latter  as  applicable  to  the  whole  subject 
of  wrongful  death.  The  quoted  sections  of 
the  former  territorial  statutes  have,  since 
statehood,  been  frequently  acted  and  relied 
upon  as  wholly  valid;  and  we  believe  the 
bench  and  bar  of  this  state  have  heretofore 
uniformly  regarded  the  same  as  wholly  valid 
and  fully  in  force  to  the  extent  of  Ua  tenns. 

The  tliinl  and  last  question  presented  Is  as 
to  whether  this  case,  as  tried  and  as  shown 
from  the  record,  comes  within  tbe  provlalona 
of  the  act  of  Gongress  of  April  22, 1006  (chap- 
ter 149,  SO  Stat  66;  U.  8.  Gomp.  St  1913,  H 
3667-8665),  trhldi  In  part  reads  as  follows: 

*^at  every  oommoo  carrier  by  railroad  while 
oigaged  in  commerce  between  any  of  tbe  several 
states  or  territories,  *  •  *  Bhall  be  liable  In 
damages  to  any  person  suffering  injury  while . 


be  is  employed  by  such  carrier  in  such  com- 
merce, or,  in  case  of  the  death  of  such  empluy£, 
to  bis  or  her  personal  representative,  for  the 
benefit  of  the  surviving  widow  or  husband  and 
children  of  such  employ^;  and,  if  none,  then 
of  such  employe's  parents;  and,  if  none,  then 
of  the  next  of  kin  dependent  upon  such  employ^, 
for  such  injury  or  death  resulting  in  whole  or 
in  part  from  the  negligence  of  any  of  the  offi- 
cers, qgents.  or  employes  of  sncb  carrier,  or  by 
reason  of  any  defect  or  insufQciency,  due  to 
its  negligence,  in  Its  cars,  engines,  appliances, 
machinery,  track,  roadoed,  works,  boats, 
wharves,  or  other  equipment" 

This  act  gives  a  right  of  action  only  to  the 
personal  representatives  of  the  deceased,  and 
In  no  event  to  the  beneficiaries  for  whom 
such  personal  representatives  are  authorized 
to  sne ;  and  if  the  facts  bring  this  case  with- 
in the  purview  of  this  act,  and  the  defend- 
ants have  not  waived  their  right  to  rely  upon 
same,  plaintiffs  cannot  maintain  this  action. 

As  we  have  seen,  and  as  the  record  clearly 
shows,  this  case  was  tried  in  the  lower  court 
by  both  parties  on  tbe  theory  that  it  was 
prosecuted  under  sections  6281  and  5282,  Rev. 
Laws  1910,  and  there  is  nothlDg  in  the  record 
to  Indicate  that  either  party  suggested,  or 
even  thought  that  the  case  was  controUed  by 
the  act  of  Congress  referred  to,  supra.  The 
first  time  there  was  any  effort  made  to  Inter- 
pose as  a  defense  this  act  of  Congress  was 
after  the  case  had  reached  this  court  It  Is, 
in  effect  admitted  by  counsel  for  defendants 
in  their  various  briefs  that  this  question  was 
not  called  to  tbe  attention  of  the  trial  court 
except  by  the  demurrer.  It  is  Insisted  that 
tbe  second  ground  of  demurrer,  that  plain- 
tiffs have  no  legal  capacity  to  sue,  raises  this 
question.  The  effect  of  the  demurrer  must  be 
tested  by  the  sufiiciency  of  the  petltton.  The 
authorities  seem  to  be  practically*  uniform 
that  this  ground  of  demurrer  haa  reference  to 
the  legal  disability  of  the  plaintiff,  such  as 
Infancy,  idiocy,  or  coverture,  and  does  not 
raise  1^  question  here  Involved.  Dewey  v. 
StaU,  81  Ind.  173;  Winfield  Town  Go.  v. 
Maria,  U  Kan.  128;  LitUeton  v.  BucgeBs,  16 
Wyo.  68,  91  Pac.  882,  16  U  B.  A.  (N.  S.)  49; 
Weldner  v.  Bankln,  26  Ohio  St  622;  Buck- 
ingham T.  Buckingham,  86  Ohio  St  69;  Far- 
reU  r.  Cook,  16  Keb.  483,  20  M.  W.  720,  49 
Am.  Bep.  721;  Bliss,  Code  Plead.  (2d  Ed.) 
407-409;  Hastdns  v.  Alcott  13  Ohio  St  210; 
Hunt  V.  Monroe,  82  Utah.  428.  91  Pac  269, 
11  L.  B.  A.  (N.  S.)  249 ;  Jautsen  v.  Bhnanuel 
Baptist  Church,  27  OU.  473,  112  Paa  1127, 
Ann.  Cas.  19120^  650,  On  a  demurrer,  tbe 
suffictencj  of  the  petition  will  be  tested  by 
the  state  law,  unless  tbe  petition  itself  shows 
that  the  plaintiff  ia  relying  upon  the  federal 
act  or  that  the  federal  act  Is  applicable.  M., 
K.  ft  T.  By.  Co.  V.  Neaves  (Tex.  Civ.  App.) 
127  B.  W.  1090;  M.,  K.  A  T.  By.  Ca  v.  Haw- 
ley  CTei:  Civ.  App.)  123  S,  W.  726. 

Holding,  88  we  have,  Uiat  the  territorial 
law  governing  the  subject  of  a  right  to  sue, 
where  death  ensues  by  virtue  of  the  wrong- 
ful act  of  another,  was  adopted  by  the  Cou- 
stitatloii  and  was  In  force  at  tbe  time  of  the 
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ibstttution  of  tbia  suit,  it  cannot  be  doubted 
that  plaintiffs'  petition  stated  a  good  cause  of 
action  under  said  provision  of  tbe  law.  In 
fact,  we  do  not  nnderatand  counsel  for  de- 
fendant question  the  suflactency  of  the  peti- 
tion under  the  state  law.  Had  plaintiff 
sued  as  administratrix  to  recover  under  the 
federal  statute  of  April  22, 1008,  In  a  federal 
court,  and  had  otherwise  alleged  the  facts  as 
they  are  set  out  in  her  petition.  It  would 
have  been  subject  to  a  general  demurrer. 
Or,  even  had  she  sought  to  recover  under 
said  act  in  the  state  court  under  this  peti- 
tion, suing  as  administratrix,  the  petition 
would  have  been  subject  to  dlamlaBal  on  a 
general  demurrer. 

Can  the  defendants  now  for  the  first  time 
in  this  court,  when  the  record  does  not  so 
show.  Insist  that  this  case  Is  controlled  by 
the  act  of  Congress,  supra?  We  are  of  the 
opinion  that  they  cannot  This  lias  been  tbe 
uniform  holding  of  this  court,  as  will  be  dis- 
closed by  the  following  cases:  Harris  v. 
First  Nat  Bank,  21  Okl.  189,  95  Pac.  781; 
Checotah  et  al.  v.  Hardrldge  et  al.,  81  Okl. 
742,  123  Pac.  846;  Queen  Ins.  Co.  v.  Cotney 
et  al.,  25  Okl.  125,  105  Pac.  651;  Wattenbar- 
ger  V.  Hall,  28  Okl.  815,  110  Pac.  911 ;  St.  L. 
&  S.  F.  Ry.  Co.  V.  Key,  28  Okl.  769,  115  Pac. 
875 ;  Perry  Water,  Light  ft  Ice  Co.  r.  City  of 
Perry,  29  Okl.  593,  120  Pac.  582;  C,  R.  I.  ft 
P.  Ry.  Co.  V.  McBee,  146  Pac.  331  (decided  at 
this  term). 

This  Is  also  the  uniform  holding  of  the 
Supreme  Court  of  the  United  States.  In 
the  case  of  Louisville  ft  N.  R.  Co.  v.  Wood- 
ford et  al.,  234  U.  S.  46,  34  Sup.  Ct  739,  58 
L.  Ed.  1202,  Mr.. Justice  Day,  delivering  the 
opinion  of  the  conrt,  dlscuBsing  l^ls  propoat- 
tion  said: 

"The  case  was  taken  by  appeal  to  the  Court 
of  Appeals  of  Kentucky.  After  submission  of 
the  case  to  that  court,  the  defendant  filed  a 
supplemental  brief,  urslng  the  application  of 
the  law  of  the  case  of  Adams  Ezp.  Go.  v.  Gron- 
inRer.  226  U.  S,  491,  83  Sap.  Ct  148,  67  L. 
Ed.  314,  44  L.  R.  A.  <N.  S.)  267,  and  further  in- 
sisted upon  sucb  application  in  Its  brief  in  re- 
ply to  tbe  plaintifTa  reply  brief.  The  Court  of 
Appeals  noticed  that  the  claim  that  the  law  of 
the  OroniaKer  Case  controlled  was  first  su^:- 
gested  by  defendant  In  its  supplemental  brief, 
after  submission  of  th^  case  to  that  court,  and 
that  the  case  had  been  tried,  under  the  rule  of 
Uw  In  Kentucky  that  a  contract  relieving  a 
carrier  trmn  its  common-law  liability  and  Umit- 
ing  recovery  to  less  than  the  value  of  tbe  prop- 
erty carried  is  in  violation  of  tbe  Kentucky 
Constitution,  and  held  that  It  was  elementary 
that  questions  not  raised  in  the  trial  court  in 
an  appropriate  way,  which  by  tbe  Code  of  Prac- 
tice of  Kentucky  is  in  writing,  would  not  be 
considered  on  appeal,  and,  after  detailing  the 
proocodinga  in  the  trial  court,  concluded  that 
no  federal  question  had  thus  been  made.  Tbe 
defendant,  by  petition  for  rehearing,  again  ia- 
risted  that  the  federal  question  had  been  prop- 
erly presented,  but  the  Court  of  Appeals,  ad- 
mitting that  state  courts  must  take  judicial  no* 
tice  of  acts  of  Congress  and  that  it  was  not  es- 
sential that  the  federal  question  should  have 
been  raised  in  any  special  form  Id  the  trial 
court,  held  that  the  facts  on  which  such  ques- 
tion restpd  must  be  presented  in  the  record. 
•  •  •  That  tbe  defendant  was  entitled  to 
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make  a  defense  nnder  the  act  to  regulate  com- 
merce, OS  amended  (Act  Jnne  29,  1906,  34  Stat, 
at  U  684,  c.  3591 ;  U.  S.  Comp.  Stat.  1913.  | 
8563  et  seq.),  is  evidently  on  afterthought  Tbe 
case  was  tried  upon  tbe  theory  that  the  Ken- 
tacky  Constitution  and  statntes  were  control- 
ling, and  it  was  not  until  after  the  decisim  of 
Adams  Exp.  Co.  v.  Groninger,  supra,  that  an 
attempt  was  made  to  claim  the  benefit  of  the 
bill  of  lading  based  apon  schedules  filed  with 
the  Interstate  Commerce  Commission.  •  •  * 
No  pleading  was  filed  by  tbe  defendant  alleging 
compliance  with  the  act  to  r^ulate  commerce 
by  the  filing  of  schedules  containing  the  limi- 
tation as  to  the  liability  up&a  wliich  reliance 
is  now  placed.  As  we  have  already  said,  the 
record  discloses  that  at  the  trial  tbe  defendant, 
instead  of  relying  upon  the  limited  liability  now 
claimed,  entirely  i^oring  such  Umltatloii,  it- 
self asked  and  obtained  an  Instruction  that,  if 
tbe  jury  should  find  for  the  plaintiff.  It  should 
fix  the  damages  in  such  sum  as  would  represent 
the  loss  suffered.  Of  course,  the  request  to 
give  this  instruction  was  entirely  Inconsistent 
with  the  claim  of  limited  liability  under  the 
federal  statute.  If  a  federal  question  can  be 
said  to  be  involved  at  all,  it  was  introduced 
into  the  record  upon  the  argament  of  the  mo- 
tion for  a  new  trial.  •  •  •  The  decisions  of 
this  court  not  only  have  repeatedly  held  that 
a  federal  right,  in  order  to  be  reviewable  here, 
must  be  set  up  and  denied  in  the  state  court, 
but  have  often  held  that  such  claim  of  denial  is 
not  properly  brought  to  the  attention  of  this 
court  where  It  appears  tbst  the  state  conrt  de- 
clined to  pass  upon  the  question  because  it  was 
not  raised  la  the  trial  court  as  required  by  tbe 
state  practice.  Schuyler  Nat.  Bcnk  v.  Bollong, 
150  U.  S.  85,  14  Sup.  Ct  24.  37  L.  Ed.  1008 : 
Erie  R,  Co.  V.  Purdy,  185  U.  S.  148.  22  Sup.  Ct. 
606,  46  L.  Ed.  S47 ;  Layton  v.  Missouri.  187 
U.  S.  856,  23  Sup,  Ct  137,  47  L.  Ed.  214." 

In  the  case  of  Chicago,  Indianapolis  & 
Ry.  Co.  V.  Hackett,  228  U.  8.  55».  33  Sup. 
Ct  681,  67  Ii.  Bd.  966,  Mr.  Justice  Lurton, 
speaking  for  the  court,  said; 

It  is  then  assigned  as  error  that  the  court 
below  erred  in  not  holding  that  the  Indiana 
statute  bad  been  superseded  by  the  federal  Em- 

Bloyers'  Inability  Act  of  June  11,  1906  (34 
tat.  at  L.  232,  c  3073;  U.  S.  Comp.  Stat. 
Supp.  1911|  p.  1316).  It  does  appear  In  one 
or  more  of  the  connta  of  the  plaintiff's  declara- 
tion that  tbe  railroad  company  was  engaged  in 
operating  a  railroad  extending  into  two  or  more 
stetes,  and  such  was  the  evidence.  The  first 
count  might  be  said  to  declare  upon  the  liabil- 
ity of  the  company  nnder  the  act  of  190G.  Dp- 
on  that  ground  the  case  was  removed  to  the 
Circuit  Court  of  the  United  States.  But  ttiat 
court  remanded  it  to  the  state  court  There- 
upon defendant  demurred  to  the  first  eonnt 
and  the  demurrer  was  sustained.  No  exception 
was  saved,  and  no  error  assigned  either  in  the 
state  court  or  in  tbia.  In  no  other  way  was 
any  claim  set  up  or  asserted  under  that  federal 
act,  nor  did  the  state  court  make  any  ruling  as 
to  tbe  effect  of  that  act  upon  the  Indiana  stat- 
ute, and  the  judgment  of  Illinois  court  was 
rested  wholly  upon  tbe  Indiana  statute.  Not 
having  been  specially  set  up  in  the  state  court 
and  tnere  passed  upon.  It  Is  obvious  that  the 
point  has  not  been  saved." 

The  court  held  that  tbe  Employers*  Liabil- 
ity Act  of  June  11,  1906,  was  vnconstltii- 

tional  and  void. 

Thus,  we  hold  that  both  parties  having 
tried  this  case  on  the  theory  tiiat  the  state 
statute  governed  and  no  law  of  Congress  or 
federal  question  having  been  scffieated  to  the 
trial  court,  and  the  point  being  first  raised  In 
this  court,  and  there  being  nothing  in  tbe 
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record  brln^ug  tbe  caae  vltiiln  tbe  pnrrtew 
of  that  law,  defendants  cannot  now  be  heard 
to  Insist  tbat  tbe  state  law  doea  not  govern 
tbifl  case. 

From  the  foreg<4nKi  the  Judgment  of  the 
trial  court  must  be  affirmed.  It  Is  so  order- 
ed. All  tbe  Justices  concur. 


OSAGE  ft 'OKLAHOMA  CO.  t.  MTLLARD, 
Goonty  Treasnrer^  et  aL   (No.  6009.) 

<8Dimme  Court  of  Oklahoma.   Jan.  8^  1916.) 

(SifUtthut  &y  th«  Couri.) 

1.  Taxation  ^  S62*)  ^AssEssUEnr  or  Omr- 

lED  PbOPBBTT— OOUWTT  OmCERB. 

Section  7449,  Rev.  Lawn  1910,  does  not 
purport  to  confer  authority  upon  the  county 
offlewa,  or  any  one  with  whom  the  county  com- 
mlarionen  may  contract,  to  asaiat  in  tbe  dis- 
covery of  property  not  Usted  and  assessed,  or  to 
assess  property  of  a  railroad  or  ot^er  public 
service  corporation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  i  601;  Dec.  Dig.  {  362.*] 

2.  TAXATioir  (1 817*)— AsBnaaiBHT-JinasDio- 
noN— Pbopbbit  or  Pubuc  Sbbvioi  Cob- 

POBATION. 

That  part  of  aecHon  21,  art.  10,  of  the 
Constitution  which  provides  that  the  state  board 
of  equalisation  shall  assess  all  nulroad  and  pub- 
lic service  corporation  property  confers  exclu- 
sive jurisdiction  oo  such  board;  and  the  Legis- 
Isture  is  without  power  to  vest  authority  In  any 
other  person  or  officer. 

[Ed.  Note^For  other  cases,  sse  Taxation^ 
Coit.  Dig.  H        526:  Dec.  Dig.  1  817.*] 

BIddle,  jr.,  dissenting. 

Original  action  for  writ  of  pndiibltlon  by 
ttie  Osage  &  Oklahoma  Company  against  Ret 
Millard,  County  Treasurer  of  Osage  county, 
and  anotber.   Writ  granted. 

Ames,  Chambers,  Lowe  ft  Richardson,  of 
Oklahoma  City,  for  plaintiff.  Stuart,  Cruee 
ft  Cmce  and  Ledbetter,  Stuart  ft  Bell,  all  of 
Oklahoma  City,  for  defendants. 

RIDDLE.  J.  This  is  an  original  proceed- 
ing In  this  court,  Institoted  by  plaintiff 
against  defendants,  praying  for  a  writ  of  pro- 
blbltlon.  Plalntlfl,  in  substance,  avers  that 
defendant  Ret  Millard  is  county  treasurer 
of  Osage  county;  that  C.  H.  PIttman  Is  the 
special  tax  auditor  of  said  county,  engaged 
In  attempting  to  discover  property,  personal 
and  real  in  said  county  not  theretofore  listed 
and  assessed  for  taxation  under  tbe  laws  of 
ttaia  state;  tbat  plaintiff  Is  a  public  service 
corporation,  and  that  it  owns  its  frandblse 
In  the  of  Tulaa  for  the  distribution  and 
sale  of  gas  to  its  inhabitants;  that  It  main- 
tains a  pipe  Une  In  a  gas  field  tn  Osage  coun- 
ty and  in  tbe  dty  of  Tulsa,  and  nuintains 
and  operates  a  dlatrlbntlng  plant  In  the  city 
of  Tulsa  under  a  franchise  granted  by  said 
dty.  Plaintiff  further  states  tbat  during  all 
Umea  mentl<med  ita  property,  under  the  Con- 
stltntion  and  laws  of  the  state,  was  subject 


to  assessment  by  tbe  state  board  of  equaliza- 
tion ;  that  It  has  for  each  of  tbe  years  here- 
inafter mentioned  filed  with  the  state  auditor 
a  list  of  all  Its  property,  real,  personal,  and 
mixed,  as  tbe  same  existed  on  the  Ist  day  of 
February  in  each  year,  as  required  by  arti- 
cle 4,  a  72,  Rev.  T^ws  1910;  that  said  C.  H. 
PIttman,  as  special  tax  auditor  of  Osage 
county,  baa  filed  a  report  with  said  county 
treasurer  giving  a  list  o*  property  belong- 
ing to  plaintiff  for  each  of  the  years  named; 
that  tbe  same  consists  of  gas  leases,  and  the 
value  thereof  for  each  of  said  years  Is  al- 
leged to  be  as  follows,  to  wit:  1908,  $156,- 
000;  1909,  $134,000;  1910,  $863,000;  1911. 
$1,033,000;  1912,  $1,423,000;  1913,  $2,216,000. 
Plaintiff  states  that  afterwards,  on  February 
9,  1914,  said  county  treasurer  notified  plain- 
tiff to  appear  at  his  office  on  February  20, 
1914,  and  show  reason,  if  any,  why  said  prop- 
oty  should  not  be  added  to  the  tax  rolls  and 
taxes  collected  thereon  for  the  years  and 
respective  amounts  above  stated.  It  is  fur- 
ther alleged  tbat  its  gas,  oil,  and  minerals 
are  part  of  the  real  estate  and  are  assessa- 
ble and  taxable  as  such;  that  the  gas  leases, 
if  property,  constitute  an  investment  of  tbe 
ci^ital  of  plalntlfl;  and  tbat  all  th»  mon- 
ey and  capital  of  plalntllf  wafl  Included  in 
the  various  reports  made  to  tbe  state  auditor 
and  considered  and  assessed  by  the  state 
board  of  equalization;  that  the  state  board 
of  equalisation  Is  vested  with  tlie  sole  and 
exclusive  jurisdiction  to  assess  tbe  property 
beltmglng  to  plaintiff;  that  defendants  have 
BO  authority  or  jurisdiction  under  tbe  law 
to  assess  the  property  of  plaintiff  and  place 
the  same  upon  the  tax  rolls  of  Osage  coun- 
ty. It  Is  then  alleged  tbat  defendants,  If 
not  prohibited  by  this  court,  will  proceed  to 
assess  said  property,  and  that  the  same-will 
be  extended  upon  the  tax  rolls  by  the  treas- 
urer. Plaintiff  prays  that  defendants  be  re- 
strained. 

Defendants  filed  their  answer  to  the  peti- 
tion, the  first  part  of  which  was  in  the  na- 
ture of  a  general  demurrer.  It  Is  then  al- 
leged that  plaintiff  Is  Indebted  to  Osage  coua- 
ty  for  taxes  for  the  years  set  out  in  the  peti- 
tion, and  that  no  offer  has  been  made  to  pay 
any  of  the  taxes  for  said  years.  It  Is  denied 
that  the  report  made  by  plaintiff  to  the  board 
of  equalization  for  the  respective  years  con- 
tains a  list  of  all  the  property  owned  by 
plaintiff.  It  Is  further  alleged  tbat  at  the 
time  plaintiff  filed  with  tbe  state  auditor  Its 
report  for  the  years  aforesaid.  It  was  tbe 
owner  of  valuable  gas  leases,  amounting  to 
the  values  stated  In  plaintiff's  petition,  and 
that  plaintiff  purposely  and  wrongfully  re- 
fused to  Include  said  leases  or  to  Include  said 
property  In  such  report  so  filed  with  the  state 
auditor;  that  plalntlfl  has  not  paid  to  the 
state  or  to  tbe  ofllcerB  of  said  county  any 
tax  upon  said  leases,  nor  has  It  at  any  time 
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offered  to  pay  any  such  tax ;  tbat  by  reason 
of  the  failure  of  plaintiff  to  furnish  the  state 
board  of  equalization  a  list  of  the  various 
leases  which  plaintiff  owned  during  the  years 
before  mentloued,  It  deprived  said  state  board 
of  equalization  of  the  knowledge  that  it  oTvn- 
ed  said  property,  and  deprived  said  board 
of  the  power  to  assess  same,  and  plaintiff 
has  waived  Its  right  to  insist  that  such  prop- 
erty must  be  assessed  by  such  board.  There 
was  no  reply  filed  to  this  answer,  but  defend- 
nnis  filed  a  motion  for  Judgment  on  the  plead- 
ings. The  issue  as  thus  made  la  presented 
for  our  determination. 

On  a  reargument  of  this  case  upon  a  peti- 
tion for  rehearing  and  a  further  considera- 
tion of  same,  the  other  four  members  of  the 
court  have  reached  the  conclusion  that  the 
original  opinion  in  this  case  la  not  in  har- 
mony with  the  w^gbt  of  authority,  and  that 
a  rehearing  abonld  be  gnuited.  the  former 
opinion  vacated,  and  a  writ  of  prohibition 
granted  as  prayed. 

[1,2]  Defendants  are  proceeding  to  assess 
and  extend  on  the  tax  rolls  for  taxation 
plalntifts  property  under  aectiim  74^  Bev. 
lAvs  1910,  which  reads: 

"The  board  of  county  commissioners  of  any 
county  in  this  state  may  contract  with  any  per- 
son or  persons  to  assist  the  proper  officers  of 
the  county  in  the  discovery  of  property  not  list- 
ed and  assessed,  as  required  by  existing  laws, 
and  fix  the  compensation  at  sot  to  exceed  fif- 
leen  per  cent,  of  the  taxes  recovered  under  this 
article.  Before  listing  and  assessing  the  prop- 
erty discovered,  the  county  treasurer  shall  give 
the  person  In  whose  name  it  is  proposed  to  as- 
sess the  same,  ten  days*  notice  thereof  by  reg- 
istered letter,  addressed  to  him  at  his  last 
linown  place  of  residence,  fixing  the  time  and 
place  when  objections  In  writing  to  such  pro- 
posed listing  and  assessment  may  be  made.  An 
appeal  may  be  taken  to  the  county  court  for 
the  final  action  of  the  treasurer  within  ten  days, 
by  Riving  notice  thereof  in  writing  and  filing  an 
appeal  bond,  as  in  cases  appealed  from  the 
board  of  county  commissioners  to  the  district 
court" 

It  is  the  contention  of  plaintiff :  <l)  That, 
it  being  a  public  service  corporation,  under 
article  10,  S  21.  of  the  Constitution,  the  state 
board  of  equalization  has  exclusive  Jurisdic- 
tion to  assess  all  public  service  corporation 
property;  and  (2)  that  section  7449,  Rev. 
Laws  1010,  supra,  does  not  on  Its  face  purport 
to  confer  Jurisdiction  on  the  tax  ferret  or  the 
county  officers  to  assess  property  belonging 
to  public  service  or  railroad  corporations, 
and  it  Is  contended  that,  If  said  provision  of 
the  statute  is  broad  enough  to  cover  property 
belonging  to  public  service  or  railroad  cor- 
porations, to  that  extent  the  same  Is  in  con- 
flict with  article  10.  §  21.  supra.  So  far  as 
applicable  here,  said  section  of  the  Constitu- 
tion, supra,  referring  to  the  state  board  of 
equalization,  provides:  "And  they  shall  as- 
sess all  railroad  and  public  service  corpora- 
tion property." 

It  is  the  conclusion  of  the  majority  of  the 
court  that  this  contention  must  be  upheld ; 
that  the  language  of  the  Constitution  In  vest- 


ing power  In  the  state  board  of  equalization 
necessarily  excludes  the  power  of  the  Legisla- 
ture from  conferring  anthorlty  upon  any  oth- 
er person  or  officer  to  assess  any  property  be- 
longing to  such  corporation ;  that  this  lan- 
guage is  equivalent  to  sajrlug  that  the  power 
Is  vested  In  the  state  board  to  assess  all  rail- 
road and  public  service  corporation  proper- 
ty ;  and  that  this  power  shall  not  be  vested 
in  or  exercised  by  any  other  oHlclal.  The 
case  of  Adams  v.  Tonella,  70  Miss.  701,  14 
South.  17,  22  L.  R.  A.  3-16,  would  seem  to  sus- 
tain this  construction.  In  the  Mississippi 
Case  It  is  shown  that  the  Constitution  of  that 
state  of  1869  provided  In  section  1,  art.  5 : 

"A  sheriff,  coroner,  treasurer,  assessor  and 
surveyor  shall  be  elected  in  each  county  by 
the  qualified  electors  thereof,  who  shall  hold 
their  ofSces  for  two  years,  unless  sooner  re- 
moved." 

It  is  held  by  the  court  In  that  case  that  the 
Constitution,  In  providing  the  office  of  asses- 
sor and  confining  the  office  of  territorial  lim- 
its of  his  county,  divided  the  state  Into  as 
many  taxing  districts  as  there  were  coun- 
ties ;  that  the  office  of  assessor  spoken  of  in 
the  Constitution  Is  one  of  known  and  settied 
functions,  and  In  providing  that  an  assessor 
shall  t>e  selected  in  the  manner  provided  by 
law  for  each  county  It  is  to  be  presumed  that 
the  framers  of  tbat  instrument  Intended  to 
provide  for  the  performance  by  him,  snbstan- 
tlally  at  least,  of  those  duties  which  had 
theretofore  pertained  to  his  office.  French  t. 
State,  {ffi  Hias.  760.  The  court  further 
stated: 

"And  an  assessment  can  only  be  made  hy  the 
officer  designated  by  law  to  make  it.  Welty, 
Assessmente,  S  10.  When  the  Constitution  de- 
volves that  duty  upon  a  particular  person,  tiw 
Legialature  may  not  substitute  anouier." 

The  court  cites  People  t.  Kela^,  34  GaL 

473 ;  People  v.  Hastings,  29  CaL  400 ;  People 
V.  Sargent,  44  Cal.  434;  Houghton  r.  Austtn, 
47  Cal.  648;  Richmond  &  D.  R.  Co.  v.  Orange 
County  Commissioners,  74  N.  G.  SOB;  Wil- 
mington &  O.  &  A.  R.  Go.  V.  Brunswick  Ca 
Com'rs,  72  N.  C.  10.  The  court,  contlnnlng. 
said : 

"In  Houghton  v.  Austin,  above  cited,  the  rule 
that  the  Legislature  could  not  devolve  the  duty 
of  assessinK  property  up<m  any  other  tribunal 
or  officer  than  the  assessor  provided  for  by  the 
Constitution  was  carried  to  the  extent  of  annul- 
ling a  law  creating  a  state  board  for  equalisa- 
tion of  taxation  among  the  eereral  counties  of 
the  state." 

It  was  said  by  this  court  in  the  case  of 
State  ex  rel.  Haskell,  Governor,  v.  Huston  et 
al.,  21  Okl.  782,  97  Pac  982,  by  Mr.  Jastlce 
Turner,  speaking  (or  the  court : 

"It  is  a  familiar  rule  of  construction,  as  laid 
down  In  the  syltabas  of  United  States  Weld, 
McCahon,  185  (Kan.  Dassler's  Ed.)  G91  [Fed. 
Gas.  No.  16,660],  that:  'When  one  person,  or 
class  of  persons,  is  named  in  a  power  of  attor- 
ney, or  an  act  of  the  lawmaking  power,  as  be* 
ing  authorized  to  do  a  certain  thing  tberelB 
named,  all  other  persons  are  thereby  excluded 
from  doing  the  same  thing  as  effectuaUy  as  If 
they  wen  positively  forbidden.' " 
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Id  the  case  of  People  t.  Draper,  16  N.  T. 
532.  Cbief  Justice  Denlo  says: 

"A  prohibitktn  to  ezerclae  B  particular  pow- 
er is  ED  exception.  In  inquiring,  tberaore, 
vhether  a  given  statute  is  constitntlonnl,  it  Is 
for  those  who  question  its  validity  to  show 
that  it  ifl  forbidden.  I  do  not  mean  that  the 
power  must  be  expressly  inhibited,  for  there  are 
but  tew  positiTe  reatrunts  upon  Hie  lerislative 
power  contained  in  the  instrument  The  first 
article  lays  down  the  ancient  limltationa  which 
have  always  been  considered  essential  in  the 
oonstitntional  government,  whether  monarcbial 
or  popular;  and  there  are  scattered  through 
the  instrument  a  few  other  provisions  in  re- 
straint of  legislative  authority.  But  the  af- 
firmative prescriptions,  and  the  general  arrange- 
ments of  the  Constitution,  are  far  more  frnit- 
ful  of  restraints  upon  the  Legislature.  Kvery 
positiYe  direction  contain!)  an  implication 
against  anything  contrary  to  it,  or  which  would 
frustrate  or  disappoint  the  purpose  of  that  pro- 
▼iaion.  The  frame  of  the  govemmeat,  the  grant 
of  legislative  power  itself  the  organization  of 
the  executive  authority,  the  erection  of  the  prin- 
cipal courts  of  justice,  create  implied  limita- 
tions upon  the  lawmaking  authority  as  strong 
as  though  a  negative  was  expressed  in  each  in- 
stance." In  re  Leasing  of  St.  Lands,  IS  Colo. 
3.-S,  32  Pac.  986;  Western  Union  Tel.  Co.  v. 
Trapp,  186  Fed.  116.  108  C.  C.  A.  220 :  State 
ex  rel.  v.  Brunst,  26  Wis.  412,  7  Am.  Rep.  84 : 
KlBff  T.  Hunter.  65  N.  C.  603,  6  Am.  Bep.  754 : 
Anderson  r.  Bitterbuscb,  22  OU.  761,  98  Pac. 
1002. 

We  are  also  of  tbe  optnion  Uiat  section 
7449,  Bev.  Laws  1910,  snpra,  does  not  ctmfer 
antfaoTlty  upon  the  coim^  taxing  officers  to 
assess  property  belongli^  to  a  nllroad  or 
imbUc  service  corpcHratlon.  Tbe  language  of 
said  section  is  0iat : 

"The  board  of  county  commissioners  of  any 
county  in  the  state  may  contract  with  any  per- 
son or  persons  to  assist  the  proper  county  offi- 
cers of  the  county  in  the  discovery  of  property 
not  listed  and  aasessed  as  required  by  existing 
laws,*'  etc 

We  hold  that  this  language  simply  means 
ttiat  sneh  person  with  whom  the  county  com- 
miflsIiHiers  might  contract  to  assist  the  prop- 
er taxing  officers  In  the  county  in  tbe  discov- 
ery and  listing  for  taxation  such  property 
only  as  the  county  antborltles  were  authoriz- 
ed In  the  first  Instance  to  assess  for  taxation, 
and  that  It  was  not  the  intention  of  the  Leg- 
islature by  tbe  provision  of  the  statute  supra 
to  include  pr<^rt7  belonging  to  a  railroad  or 
public  service  corporation  over  which  the 
county  officers  had  no  Jurisdiction  to  assess 
for  taxation. 

From  tbe  foregoing  we  are  of  the  opinion 
that  defendant  had  no  Jurisdiction  or  au- 
thority to  list  for  taxation  or  to  extend  on 
the  tax  rolls  tbe  property  belonging  to  ploln- 
tiff,  and  that  tbe  writ  of  prohIbltI(m  should 
be  granted ;  and  It  Is  so  ordered. 

KANE,  0.  J.,  and  TURNER,  LOOFBOUR- 
BOW,  and  BLEAKUOBE,  JJ.,  concur. 

BIDDLE,  J.  (dissenting).  I  am  unable  to 
agree  with  the  conclusion  of  the  majority  of 
the  court,  expressed  in  tbe  foregoing  opinion. 
In  my  Judgment,  the  writ  of  prohibition 
dunild  be  denied.  We  are  dealliw  with  the 


t  power  of  tbe  sovereign,  and  only  Inddental- 
I  ly  with  the  power  and  authority  exercised 
by  the  taxing  officials.  Speaking  of  the  sov- 
ereign power  over  the  subject  of  taxation, 
Cooley,  in  his  work  on  Constitutional  Llm. 
p.  678,  states: 

"The  power  to  impose  taxes  is  one  so  un- 
limited in  force  and  so  searching  in  extent  that 
the  courts  scarcely  venture  to  declare  that  it  is 
subject  to  any  restrictions  whatever,  except 
such  as  rest  in  the  discretion  of  the  authority 
which  exercises  it.  •  *  ♦  The  Legislature  of 
every  free  state  will  possess  it  under  the  general 
grant  of  legislative  power,  whether  particularly 
specified  in  the  Constitution  among  the  powers 
to  be  exercised  by  It  or  not" 

Again,  the  author,  on  page  679,  quoting 
firam  Chief  Justice  Manhall,  says: 

"  'The  people  of  a  state,  therefore,  give  to 
their  government  a  right  of  taxing  themselves 
and  their  property  ;  and,  as  the  exigencies  of  tbe 
govemmmt  cannot  be  limited,  they  prescribe 
no  limits  to  the  exercise  of  this  right,  resting 
confidently  on  the  interest  of  the  legislator,  and 
on  the  influence  of  the  constituents  over  their 
representative,  to  guard  them  against  its  abuse. 
*  *  *  This  vital  power  may  be  abused;  but 
the  interest,  wisdom,  and  jostice  of  tbe  repre- 
sentative body,  and  its  relations  with  its  con- 
stituents, furnish  the  only  security  where  there 
is  no  express  contract  against  unjust  and  ex- 
cessive taxation,  a*  well  as  against  unwise  leg- 
islation generally.  *  *  *  It  is  unfit  for  the 
judicial  department  to  Inquire  what  dej^ree  of 
taxation  is  the  legitimate  use,  and  what  degree 
may  amount  to  the  abuse,  of  the  power.' " 

It  must  be  remembered  that  the  very  term 
"state"  implies  that  there  is  somewhere  a 
sovereign  power,  whose  only  limit  Is  Ita  wUl, 
a  power  of  that  transcendent,  supreme.  Il- 
limitable nature,  which,  In  the  ascription  of 
It  to  tbe  English  Parliament,  Is  described  the 
strong  word  "omnipotence."  In  the  United 
States  this  absolute,  uncontrollable  power  re- 
sides In  the  people  of  each  state  In  the  ag- 
gregate, as  a  separate  and  Independent  com- 
munity. As  Is  expressed  by  Cbief  Justice 
Gibson: 

"In  every  American  state  the  people  in  the 
a^r^te  constitute  the  sovereign,  with  no  lim- 
itation of  its  power,  and  no  trustee  of  it  but 
Its  own  appointee." 

Lord  Coke  says: 

"That  the  power  and  Jurisdiction  of  Parlia- 
ment is  so  transcendent  and  absolute  that  it 
cannot  be  confined,  either  for  causes  or  persons, 
wltbiu  any  bounds." 

Blackstone  says  so  long  as  the  English 
Constitution  lasts  "we  niay  venture  to  affirm 
that  the  power  of  Parliament  Is  absolute  and 
without  control."  It  has  been  well  said  that 
the  people  in  the  States  collectively  have  all 
the  power  which  was  vested  In  the  English 
Parliament  The  wh(de,  unbounded  legislative 
power  of  the  people  Is  granted  to  tbe  General 
Assembly,  subject  to  express  exception. 

It  Is  clear  to  my  mind  that,  when  the  fra- 
mers  of  the  Constitution  vested  tbe  power  in 
the  state  board  of  equalization  of  as.sessing. 
It  was  intended  that  this  should  relate  pri- 
marily to  the  assessment  of  property  in  the 
first  instance,  and  they  bad  no  reference  to 
this  ctiaracter  of  property.  Tbe  Legislature 
has  plenary  power  over  the  subject  of  tax- 
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aUon,  uA  It  was  not  necessaiy  for  any  ape- 
dflc  grant  of  power  In  the  Constltntion  to  an- 
thorlze  It  to  act.  As  said  by  Chief  Justice 
Marshall,  this  is  one  of  the  very  attrlbntes 
of  sover^gntr;  thus,  unless  the  power  has 
been  expressly  taken  from  the  Legislature,  it 
retains  it  to  the  fullest  extent.  The  tact  that 
the  power  has  been  conferred  on  the  state 
hoard  in  tbe  broad  language  as  is  used  in 
tbe  Constitution  ordinarily  would  be  con- 
strued to  be  an  Inhibition  by  necessary  Im- 
plication. But  this  is  not  true  as  applied  to 
tbe  taxing  power.  Tbe  weight  c£  authority 
is,  in  my  Judgment,  that  nnl^  the  Ijeglsla- 
tnre  is,  by  express  terms,  prohibited  from  ex- 
ercising this  power.  It  retains  the  same,  and 
may  exercise  it  in  any  manner  it  sees  proper, 
and  except  where  it  is  expressly  restrained. 
Sectkm  30,  art  S,  Const,  provides: 

'The  authority  of  the  Legislature  aball  extend 
to  all  rightful  subjects  of  le^slation,  and  any 
specific  grant  of  authority  in  this  Constitntion, 
uiion  any  subject  wbatsoever,  shall  not  work  a 
restriction,  limitation,  or  exclusion  of  such  au- 
thority upon  tbe  same  or  any  other  subject  or 
subjects  wbatsoerer." 

We  are  told  that  this  prorislon  has  no 
application  here;  that,  fairly  construed,  it 
means  no  more  than  that  the  Constitution,  In 
granting  any  specific  authority  to  the  Leg- 
islature, shall  not  work  a  restriction,  limita- 
tion, or  exclusion  upon  the  Legislature  from 
legislating  upon  such  subjects  so  specifically 
referred  to,  or  any  other  subject  While  this 
may  be,  and  no  doubt  was,  the  primary  Inten- 
tion of  the  framers  of  the  Constitution  in  In- 
serting this  prorislon,  yet  the  language  Is 
very  broad  and  sweeping,  and  I  am  of  the 
opinion  that  It  may  fairly  be  construed  to 
be  otherwise  applied.  In  my  Judgment  the 
court  in  two  otber  opinions  has  given  it  a 
broader  construction.  It  was  said  by  Jus- 
tice Williams,  In  tbe  case  of  State  ex  rel.  r. 
Hooker,  22  Okl,  712,  98  Pac.  964: 

"A  restriction  or  limitation  upon  the  power  of 
the  liegislature,  upon  any  subject  of  legislation, 
vrill  not  be  presumed  or  implied,  unless  from 
the  entire  instrument  it  clearly  appears  that  It 
was  BO  intended." 

Justice  Kane,  in  Anderson  t.  Bltterbusch, 
22  Okl.  761,  98  Pac.  1002,  speaking  fbr  the 
court  in  discussing  the  collection  of  taxes  on 
property  <»nltted  from  the  tax  rolls,  stated: 

"(19)  Soction  36,  art  5  (Bunn's  Ed.  {  100),  of 
the  Constitution,  providing  that  'any  specific 
grant  of  authority  in  this  Constitntion,  upon 
any  subject  whatsoever,  shall  not  work  a  re- 
striction, limitation,  or  exclusion  of  such  au- 
thority upon  the  same  or  any  other  subject  or 
Hubjerts  whatsoever,'  was  incorporated  into  the 
Constitution  to  exclude  the  idea  of  the  exclu- 
sion of  power  by  implication, 

"(20)  It  is  not  on  slight  impllcaUon  and  vague 
conjecture  that  the  Ijcgislature  is  to"  be  pro- 
nounced to  have  transcended  its  powers,  and  its 
BctR  to  be  considered  as  void.  The  opposition 
between  the  Constitntion  and  the  law  should  be 
such  that  tbe  judge  feols  a  clear  and  strong  con- 
viction of  their  incompatibility  with  each  other." 

It  Is  reasonably  clear  that  this  language 
extends  the  application  of  this  section  of  j 
the  Constitution  further  than  is  contended  { 


for  In  fliis  case.  Eren  without  ttita  provlsloii 
of  the  C(mstltution,  and  dlseusslng  the  qnes- 
tt<m  as  thon^  it  had  not  been  inserted,  I  am 
of  the  opinion  that  tbe  Legislature  is  not 
limited  in  tbe  assesunoit  and  collection  of 
taxes  on  <Hnltted  property  on  account  of  the 
provision  of  the  Gonstitutioa  conferrii^  aor 
thorlt?  upon  the  state  board  of  eaoallzatlon. 
This  poaltlon  is  snppcnted  by  high  authority 
and  sustained  In  principle  by  tJie  rule  an- 
nounced, in  Anderson  t.  Bltterbusch,  supra. 

la  tbe  case  of  Dornum  t.  Stat^  31  Ala. 
216,  it  Is  said: 

'la  the  ascertainment  of  the  respective  pow- 
ers of  the  federal  and  state  governments,  this 
fundamental  distinction  is  to  be  obser^'ed : 
That  wbereas,  by  the  federal  CouBtltution  tbe 
states  have  delegated  to  the  government  thereby 
organized  only  specifically  enumerated  powera, 
withholding  all  not  named,  the  state  Constitu- 
tion, on  the  contrary,  contains  a  grant  from  the 
people  of  all  powers  not  expressly  withheld.  In 
tbe  federal  Constitution  the  enumeration  of 
powers  Is  of  tht^e  delegated;  in  the  state  Con- 
stitution it  is  of  those  reserved.  But  for  the 
enumeration,  the  federal  government  would  have 
no  powers;  but  for  the  reservations  the  state 
government  would  possess  all  the  powers  inher- 
ent in  the  people.  Hence  it  has  grown  into  a 
maxim  of  universal  acceptance,  among  both  ju- 
rists and  statesmen,  that  'the  federal  govern- 
ment can  do  nothing  but  what  is  authorized  ex- 
pressly or  by  dear  implication,  while  that  of 
tbe  state  can  do  wliatever  is  not  prohibited.' 
Sharpless  v.  Mayor,  21  Pa.  147-160  [59  Am. 
Dec.  759]:  People  v.  Draper,  25  Barb.  [N.  T.] 
359.  360;  Norria  v.  Clymer,  2  Barr  [3  Pa.l  285; 
Calhoun's  Works,  voL  6,  p.  224.  ♦  •  •  The 
whole,  unbounded  legislative  power  of  the  ^o- 
ple  is  granted  to  the  Oeneral  Assembly,  subject 
only  to  expressed  exceptions.  Without  these 
exceptions,  the  power  would  be  as  unlimited  as 
that  of  the  people  from  whom  it  is  derived; 
for  the  express  reservation  of  a  particular  thing 
out  of  a  general  grant  proves  that  the  thing 
reserved  would  be  within  the  general  grant,  had 
not  the  reservation  been  made." 

In  the  case  of  Capital  City  Water  Co.  t. 
Board  of  Revenue  of  Montgomery  County, 
117  Ala.  290,  23  South.  970,  the  court  said: 

"It  is  a  well-accepted  principle  of  law  that 
the  state  Constitutions  are  not  in  their  nature 
enabling  acts,  to  whidi  class  the  Constitution 
of  the  United  States  belongs,  but  are  limita- 
tions on  legislative  power,  and  that  the  Legis- 
lature may  pass  any  lew  not  In  conflict  with 
the  state  or  federal  Const! tutimis :  (he  rule  be- 
ing that  'the  federal  government  can  do  nothing 
but  what  is  authorized  expressly  or  by  clear 
implication,  while  that  of  the  state  can  do  what- 
ever is  not  pruhibited.' " 

In  37  Cyc.  727,  It  Is  stated: 

"Tbe  power  of  taxation  being  essential  to  gov- 
ernment, and  being  usually  confided  in  the  larg- 
est measure  to  the  legislative  discretion,  consti- 
tutional limitatioDB  upon  its  exercise  will  not 
be  inferred  or  implied,  but  must  be  distinctly 
and  positively  expressed.  •  *  •  In  the  ab- 
sence of  constitutional  restrictions,  the  power 
of  the  Legislature  in  regard  to  taxation  is  prac- 
tically absolute  and  unlimited,  so  long  as  it  is 
exercised  for  pnblic  pnrpooM.  *  * 

See,  also,  Walcott  t.  Pe<^le,  17  VBxib.  68; 
State  ex  rel.  Ellis  et  aL  t.  Thome.  112  -Wis. 
81,  87  N.  W.  797,  66  U  B.  A.  056 :  Southern 
R.  Co.T.  St  Clair,  124  Ala.  491.  27  South.  23. 

In  the  case  of  Trenton  Water  Power  Co. 
V.  Parker,  32  N.  3.  Law,  426,  the  court  aaM: 
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"No  limltaUon  or  reBtriction  upon  the  exetdae 
of  this  essential  attribute  of  government  will  be 
raised  by  implication.  The  intention  to  limit 
or  abridge  must  be  declared  by  positive  Ugisla^ 
Uve  maetmeKt,  9mprea$ed  in  at  clear  and  unam- 
biffuou9  terma  at  would  b«  reqwred  to  ootMti- , 
tnte  a  total  rmunciation  of  M«  poiMr  of  taxa- 
tion."   (Italics  onra.) 

This  language  Is  in  harmony  with  the  lan- 
guage at  this  court  in  the  case  Quoted  from 
Bupra,  and  snbstantially  to  the  same  effect  is 
the  case  of  State  ex  rel.  Bavls  &  Star  Lum- 
ber Co.  T.  Pors,  107  Wis.  420,  83  N.  W.  706, 
61  L.  R.  A.  917,  where  It  was  said: 

"This  l^ielative  purpose  is  entirely  obvious, 
and  should  be  riven  complete  effect,  unless  In- 
superable obstaues  prevent.  •  *  *  A^ain,  it 
is  urged  that,  if  tlie  property  Is  not  in  existence, 
it  cannot  be  within  the  jurisdiction  of  the  as- 
sessors. This  contention  loses  eight  of  the  con- 
sideration that  the  whole  subject  of  taxation 
is  within  the  control  of  the  Legislature,  subject 
only  to  the  constitutional  requirement  of  uni- 
formity, and  that  branch  of  the  government  can 
confer  jurisdiction  to  apportion  and  collect  tax- 
es when  and  where  it  deems  best  Cross  t. 
Milwaukee.  19  Wis.  S0»;  North  Carolina  B.  Oo. 
T.  Gom'n  of  Alamance,  82  N.  a  2S9." 

In  the  case  of  Darls  r.  State,  68  Ala.  68, 
44  Am.  Rep.  128,  It  Is  said: 

"In  our  inqnirlea  Into  the  nature  and  limits  <d 
legislative  poww,  as  affecting  this  subject,  we 
are  not  disposed  to  controvert  or  materially 
qualify  the  principle  so  emphatically  enunciated 
by  thu  conrt  In  Dorman  t.  State,  34  Ala.  216, 
236,  tiiat  there  are  no  limits  to  the  legislative 
power  of  the  state  goremmait,  save  such  as  are 
written  upon  the  pages  of  the  state  or  federal 
Constitution.  *It  has  never  been  Questioned,  so 
Car  as  I  know,'  says  Bedfield,  C.  J.,  in  Thorpe 
T.  R.  B.  Co.,  27  Vt  142  [62  Am.  Deo.  625], 
that  the  American  Legislatures  have  the  same 
unlimited  power  in  regard  to  legislation  which 
resides  in  the  British  Parliament,  except  where 
they  are  restrained  by  written  Constitutions. 
That  must  be  con<Mded,  I  think,'  he  says,  'to  be 
a  fundamental  principle  In  the  organization  of 
the  American  states.'  Cooley  on  Const.  Lim. 
88,  89.  And  this  power  and  jurisdiction  of 
Parliament,  as  expressed  in  the  familiar  lan- 
guage of  Sir  Edward  Coke,  'is  so  transcendent 
that  it  cannot  be  confined,  either  for  causes  or 
persons,  within  any  bounds.'   2  Coke  Ins,  36." 

It  was  appropriately  said  by  Justice  Sane 
in  the  case  of  Anderson  r.  Bitter Imsch,  su- 
pra: 

"The  'taxing  power,'  when  acting  within  its 
legitimate  sphere,  is  one  which  knows  no  stop- 
ping place  until  it  has  accomplished  the  pur- 
pose for  which  it  exists,  tIs.,  the  actual  enforce- 
ment and  coDectifm  from  every  lawful  object  of 
taxation  of  its  proportionate  share  of  the  public 
burdens ;  and,  if  prevented  by  any  obstacles,  it 
may  return  again  and  ^lain  until,  the  way  be- 
ing dear,  the  tax  is  collected.  In  laws  for  the 
assessment  and  collection  of  taxes  due  on  omit- 
ted property,  it  is  uniformity  of  burden,  and  not 
identity  of  method  of  enforcement,  which  is 
required  by  constitutioDal  principles." 

It  may  be  well  to  hold  that  ofllcers  exercis- 
ing aothoTlt7  in  assessing  and  collecting  tax- 
es are,  by  implication,  limited,  or  that  per- 
sons, when  given  the  right  to  pursue  dif- 
ferent remedies  may,  by  implication,  be  lim- 
ited; but  this  rule  should  not  be  extended 
to  the  state — the  sovereign  Itself.  This  is  the 
rule,  in  effect,  laid  down  In  21  Vlacyc  of  PL 
ft  Pr.  p.  S82: 
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"Another  line  of  dedsiona  establishes  the  rule 
that  the  implied  obligation  to  pay  a  tax  carries 
with  it  the  remedy  by  an  action  agaiqst  the  tax- 
payer to  enforce  the  payment  thereof,  and  that 
other  remedies  provided  for  the  collection  of  the 
tax  are  not  exclusive  unless  they  are  made  so 
expressly  by  the  statute;  and  it  has  been  said 
that  the  rule  as  to  the  exclusiveness  of  the  rem- 
edy provided  by  statute  is  obligatory  upon  the 
tax  collector  alone,  and  is  not  a  rule  for  the 
conduct  of  the  state  or  sovereign." 

The  same  rule  was  announced  by  the  Su- 
preme Court  of  the  United  States  In  the  case 
of  Dollar  Sar.  Bank  t.  United  States,  19 
Wall  227,  22  L.  Bd.  80.  It  was  said  by  the 
Supreme  Court  of  Minnesota,  In  the  case*  of 
Redwood  T.  Winona  ft  St  Peter  Land  Co., 
40  Minn.  612, 41  N.  W.  465: 

"The  grand  fallacy  in  this  argument  is  in  as- 
suming that  statutes  like  the  one  uuder  con- 
sideration are  acts  unauthorizlng  original  tax- 
ation. The  tax  was  a  debt  or  liability  which 
the  land  owed  in  the  year  which  it  ought  to 
have  been  assessed.  Such  statutes  are  purely 
remedial  in  their  nature,  and  only  go  to  confirm 
pre-existing  rights  by  adding  to  the  means  of 
enfOTcing  existing  obligationa.  *  *  •  And 
the  owner  cannot  object  to  any  particular  meth- 
od adopted  for  that  purpose,  prorided  It  oper- 
ates equally  and  jusuy. 

It  is  said  to  hold  that  the  Legislature  may 
confer  the  power  of  assessor  on  other  per- 
sons than  title  state  board  wlU  create  con- 
fusion and  flustrato  the  taxing  system.  This 
argnmoit  ndgh^  perhaps,  appeal  to  the  law- 
making body;  but  U  ttie  power  has  not,  by 
e:Q)ress  provislont  beoi  taken  from  the  Leg- 
islature, tt  shonld  have  no  weight  with  the 
conrt,  and  as  a  farther  r^ly  to  this  argu- 
meat  In  the  language  of  the  Supreme  Court 
of  Mississippi  In  die  case  of  Adams  t.  Clarke, 
80  MlsB.  134.  81  South.  220: 

"We  are  not  concerned  with  consequences. 
That  is  no  argument  to  address  to  a  court,  U 
that  be  all  that  there  is  to  be  said.  We  are 
concerned  only  to  ascertain  clearly  what  the 
right  is,  and.  having  ascertained  it,  to  maintain 
it  inflexibly.'' 

It  Is  suggested  that  the  tax  ferrets  are 
sources  of  annoyance  and  disturbance,  and 
their  powers  should  not  be  extended.  There 
Is,  no  doubt,  a  certain  class  of  citizens  who 
view  the  tax  ferret  from  the  same  stand- 
point that  those  who  honestly  list  their  prop- 
erty for  taxation  view  tbe  tax  dodger;  but 
the  existence  of  the  lattw  has  created  the 
necesslt?  of  the  former.  About  all  which  is 
appropriate  to  say  Is  that,  had  we  never 
had  the  tax  dodger,  we  would  have  had  no 
necessity  for  the  tax  ferret  Taxes  are  a 
heavy  burden,  when  all  the  taxable  prop- 
erty bears  Its  proper  proportion,  and  the 
court  should,  In  no  way,  hinder,  cripple,  or 
impede  tbe  sovereign  In  Ito  legitimate  and 
honest  effort  in  executing  that  most  wise  and 
equitable  provision  of  the  Constitution — that 
taxes  shall  be  uniform  and  all  property  shall 
be  assessed  and  taxed  at  Its  fair  cash  value. 

We  are  here  dealing  with  an  emergency, 
which  should  make  an  exception  to  the  gen- 
eral rule  to  which  tbe  authorities  In  tlie  main 
opinion  amAj,  as  was  said  by  the  Suiweme 
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Court  of  Htsstsaliipl  in  Adama  t.  Ton^la, 
supra,  and  the  main  aathoritlea  In  support 
ot  the  opinion  of  the  majority  of  the  court: 
"The  provlBioDS  of  the  statute  anthorlzintr 

boards  of  supervisors  to  appoint  a  suitable  per- 
son to  make  the  assessment  when  the  assessor 
has  failed  to  discharge  his  duty,  and  conferritiff 
power  on  the  sheriEE  to  add  persons  or  property 
to  the  roll  which  have  heen  omitted  by  the  as- 
sessor, are  widely  dilFerent  in  their  scope,  pur- 
pose, and  effect  from  the  scheme  provided  by 
chapter  126  of  the  Code  in  relation  to  the  state 
revenue  agent.  They  are  provisions  to  meet 
emeigencies,  and  displace  as  little  of  the  ma- 
chinery by  which  a  general  and  uniform  plan  of 
aasessrapnt  is  carried  on  throughout  the  state  as 
is  possible.  •  *  *  But  chapter  126  of  the 
Code  displaces  the  whole  scheme  of  taxation." 

In  my  Judgment,  the  writ  should  be  de- 
nied. 


ATCHISON,  T.  &  S.  F.  RY.  CO.  T.  HON- 
TER,  County  Treasurer,  et  at 
(No.  7019.) 

(Supreme  Court  of  Oklahoma.   Jan.  9,  1916.) 

(SvUahut  by  the  Court.) 

1.  Taxatioh  (6  362*)— Assessment— Disco V- 

BBT— STATUn, 

Section  7449,  Rev.  Laws  1910.  does  not 
purport  to  confer  authority  upon  the  county 
officers,  or  any  one  with  whom  the  county  com- 
missioners may  contract,  to  aralst  in  the  dis- 
covery of  property  not  listed  and  assessed*  or  to 
assess  property  of  a  railroad  or  other  pnbllc 
service  corporation. 

[Ed.  Note.— For  other  cases,  see  Taxatiim, 
Cent  Dig.  g  601;  Dec.  Dig.  {  362.*] 

2.  Taxation    (|   317*>— Assessiokt— Jubm- 
DiOTioN— Railroad  Peopebtt, 

That  part  of  section  21,  art.  10,  of  tiie 
Constitution  which  provides  that  the  state  board 
of  equalization  shall  assess  all  railroad  and 
public  service  corporation  property  confers  ex- 
clusive jurisdiction  on  such  board ;  and  tbe  Leg- 
islature is  without  power  to  vest  authority  in 
any  other  person  or  officer. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §S  525,  626;  Dec  Diy.  {  317.*] 

Riddle,  J.,  dissenting. 

Original  action  for  writ  of  prohibition  by 
the  Atchison,  Topeka  &  Santa  W6  Railway 
Company,  a  corporation,  against  George  K. 
Hunter,  as  Treasurer  of  Pottawatomte  Conn- 
ty,  and  another.   Writ  granted. 

J.  R.  Cottingham,  Samuel  W.  Hayes,  and 
Chas.  H.  Woods,  all  of  Oklahoma  City,  for 
plaintiff.  S.  P.  Freeling  and  J.  P.  Whittlng- 
blll,  tiotb  of  Shawnee,  for  defendants. 

RIDDLE,  J.  This  la  an  original  proceed- 
ing Instituted  In  this  court  by  the  plaintiff 
against  the  defendant  Hunter,  as  county 
treasurer  of  Pottawatomie  county,  and  R.  C. 
Hurst,  tax  Inquisitor  for  said  county.  Snb- 
etanttally,  the  facts  alleged  are:  That  plain- 
tiff is  a  public  service  corporation,  and  at 
ell  times  alleged  was  the  owner  of  lines  of 
railway  In  rarlons  counties  in  this  state; 
that  plaintiff,  for  each  of  the  years,  1909, 
1910.  1911,  1912,  1913,  and  1914  filed  lists 
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of  property  u  prorlded  Oiat  the 

state  board  of  equaUzation  has  for  each  of 
said  years  made  aweasments  of  all  the  prop- 
erty of  plalntlfl  In  the  manner  prorlded  by 
law  and  that  plaintiff  has  paid  Its  taxes  i 
that  defendants  have  given  notice  to  this 
plaintiff  that  they  win  proceed  to  assess  cer- 
tain of  its  property  In  said  connty  as  omitted 
property  during  said  years,  and  will  do  so, 
unless  restrained. 

[1,2]  To  plaintiff's  petition  drfendants 
filed  a  demnrrer.  Upon  the  Issues  thus 
made,  two  questions  are  presented:  (1)  Is  au- 
thority under  sectlcm  7449,  It^.  Laws  1910, 
conferred  upon  defendants,  as  officers  of  said 
county,  to  assess  railroads  for  taxatlm.  (9 
If  such  statute  purports  to  confer  mxA  au- 
thority, la  It  void  as  In  conflict  with  section 
21,  art  10,  Constitution? 

Upon  the  Issues  thus  made,  we  are  request- 
ed to  issue  a  peremptory  writ  of  prohibition. 
While  there  are  some  features  of  this  case 
dissimilar  from  the  case  of  Osage  &  OUa- 
homa  Co.  T.  Ret  Hlllard,  County  Treasurer 
of  Osage  County,  et  at  (So.  6099)  14S  Pac. 
797,  the  same  being  an  original  proceediog  In 
this  court,  wherein  a  writ  of  prohibition  Is 
sou^t,  and  In  which,  <m  rehearing,  an  opinion 
is  this  day  filed,  granting  the  relief  prayed 
for  therein,  yet  the  material  Cacts  and  the 
Issues  raised  In  both  cases  are  practl<n11y 
the  same,  and  the  decision  and  authorities 
relied  upon  In  that  case  will  control  tbe  de- 
dsion  In  tbls  case. 

We  are  therefore  of  tbe  opinion  that,  tor 
tbe  reasons  stated  In  said  cause  No.  6009, 
supra,  tbe  writ  of  prohibition  should  be 
granted ;  and  It  is  so  ordered. 

KANE,  O.  J.,  and  TURNEB,  LOOFBOmt- 
ROW,  and  BLBAKHORE,  J3.,  concur. 
RIDDLE,  J.,  dissents,  for  the  reasons  as- 
signed in  disseating  opinion  filed  in  cause 
No.  6099.  supra. 

RATCLIFF  T.  SHARROCK.   (No.  3726.) 
(Supreme  Court  of  Oklahoma.    Jan.  12,  1915J 

(Byttiamt  by  ikt  Oaurt.) 

1.  Landlobd  Ann  I^itaut  (|  223*>— Lahd- 

LORD'B  AlTACHMBIfT— COUNTEBCUIV. 

In  a  landlord's  attachment  action  to  recover 
rent  dne  under  a  lease  contract,  the  tenant  may 
conutetclaim  for  work  and  labor  performed  and 
money  expended  in  improving  and  repairing  tlie 
demised  premises,  where  such  work  and  labw 
was  authorized  by  the  landlord. 

TEd.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §§  885-S93;  Dee.  Dig.  f 
223.*] 

2.  Landlobd  and  Tenant  (S  223*)— Attacb- 

MENT— AUOUMT  0¥  GonNTi:BCX.AXlC. 

Tbe  amount  of  the  counterclaim  is  to  be 
determined  by  the  fair  and  reasonable  value  of 
the  work  and  labor  authorised  and  performed, 
and  tbe  money  actually  expended. 

[Ed.  Note.— For  other  cases,  see  landlord  and 
Tenant,  Cent  Dig.  {J  886-893;  Dec.  Dig.  i 
223*] 
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3.  Appeai.  Ajm  BuoR  d  97fi*)— Niw  Tbiu. 
(1  158*)  —  DiBCBKiOH  —  Misconouoi  OF 
Pabty. 

A  motion  for  a  new  trial,  predicated  npon 
miscondact  of  the  prevailii^  patty,  where  euch 
motion  is  supported  by  the  affidavit  of  a  third 
partjj  but  is  cootroverted  by  the  affidavit  of  the 
opposing  litigaot,  is  addressed  to  the  sound  di»- 
cretioD  of  tlie  trial  court,  whose  action  in  deny- 
ing and  orerruling  the  motion  can  only  be  re- 
viewed where  it  is  made  to  appear  that  uie  court 
•baaed  its  discretion. 

[Sd.  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  8866-3870;  Dec  Dig.  $ 
07S:«  New  Trial,  Cent.  Dig.  |  318;  Dec  Dig. 
i  159.  •] 

Commissionera'  Opinion,  Division  Na  1. 
Error  from  Ceunty  Conrt,  Carter  Oounty; 
M.  F.  Winfrey,  Judge. 

Action  by  Eli  R.  Batdift  against  O.  A 
Sbarrock.  Judgment  for  defendant,  and 
plaintiff  brlziga  error.  Affirmed. 

Potterf  &  Walker,  of  Ardmore,  for  plain- 
tiff in  error.  H.  H.  Brown,  of  Ardmore,  and 
li.  G.  Shelton,  of  Los  Angeles,  Cal.,  tor  de- 
fendant In  error. 

8HABP,  C.  This  la  a  landlord's  attacfa- 
ment  action,  originally  brought  in  a  justice 
court,  and  from  there  appealed  to  the  county 
conrt,  in  which  plaintiff  sought  to  recover 
1100,  rent  alleged  to  be  due  from  defendant 
undw  a  lease  contract  Defendant  by  his 
amended  answer  admitted  the  lease  contract 
with  plaintiff,  but  denied  owing  any  rent 
thereunder,  by  reason  of  a  counterclaim  for 
certain  ImproTements  and  repairs  made  on 
the  property,  for  which  plaintiff  had  agreed 
to  pay,  as  provided  In  the  contract,  but  fail- 
ed to  do,  and  further  alleged  that  there  was 
a  balance  due  defendant  on  their  mutual  ac- 
count of  ¥57.S0.  Trial  was  had  and  verdict 
returned  in  faror  of  defendant  for  $42.81, 
and  from  the  Judgment  entered  accordingly 
plaintiff  appeals. 

[I]  The  lease  contract  contains  the  follow- 
ing provisions: 

"Fourth.  That  during  the  tenure  of  this  con- 
tract the  party  of  the  second  part  shall  keep  the 
honses,  wells,  and  fences  in  repair  at  bis  own 
expanse  after  the  same  is  put  in  repair,** 

"Twelfth.  It  is  mutually  agreed  by  the  par- 
ties to  this  contract  that  for  all  repairing  and 
improvements  necessary  on  said  farm  the  price 
for  doing  same  shall  be  agreed  npon  by  the  par- 
ties to  this  contract  in  advance  of  any  work 
done  by  the  party  of  the  second  part" 

It  Is  insisted  by  plaintiff  In  error  that,  al- 
though plaintiff  and  defendant  may  have 
contracted  snbseiiuent  to  the  execution  of 
the  leaae,  for  certain  Improvements  and  re- 
pairs, yet  that  payment  for  audi  Improve- 
ments and  repairs  was  not  a  condition  pre- 
cedent to  the  recovei7  of  rent  by  plaintiff, 
bat  an  independent  contract  for  tiie  breach 
of  which  degfludant  ahonld  have  brought  a 
distinct  and  Beparate  action;  and  that  de- 
fendant sliould  not  have  bem  allowed  to  aet 
off  against  plaintiff's  demand  ttie  value  of 
such  Improvements  and  repairs.  Plaintiff 


cites- in  support  of  bis  contention  the  case  of 
Partridge  v.  Dyklns,  28  Okl.  6^,  113  Pac  928, 
34  R.  A.  (N.  S.)  084,  which  holds  that  a 
covenant  to  repair  Is  not  a  condition  preced- 
ent and  that  the  lessor  is  entitled  to  re- 
cover rent  notwithstanding  a  breach  of  said 
covenant ;  but  nowhere  does  it  hold  that  the 
defendant  lessee  may  not  set  up  against  a 
claim  for  rent  any  counterclaim  he  may  have 
against  plaintiff,  arising  out  of  the  trans- 
action complained  of  or  connected  with  the 
subject  of  the  action.  In  fact,  in  that  case, 
defendant  was  allowed  to  set  up  damages 
caused  by  plaintiff's  failure  to  repair.  In  the 
case  In  hand  the  defendant  was  not  by  the 
judgment  of  the  court  precluded  from  recov- 
ering rent— the  rent  due  went  to  partially 
pay  the  counterclaim  of  defendant  There 
is  no  room  for  doubt  that  under  sections  4745 
and  4746,  Rev.  Laws  1810,  the  defendant  by  * 
answer  may  set  up  a  counterdalm  for  work 
and  labor  perfMined,  or  money  exp^ided,  in 
making  necessary  repalra  im  the  donteed 
premises,  against'  plnlntUTs  claim  for  rent 
dne  under  the  lease.  In  Myen  t.  Fear  et  al., 
21  Okl.  43^  96  Pac.  642,  129  Am.  St.  Bep. 
795,  a  lessee  -wbb  allowed  to  set  up  aa  a  de- 
fense damages  to  the  premises  leased  against 
the  tmt  for  which  suit  ma  brought  Other 
authorities  holding  Quit  in  an  a<^on  by  the 
landlord  to  recover  rent  Gxe  tenant  may  coun- 
terclaim for  damages  sustained  by  him  by 
reason  of  the  landlord's  breach  of  a  covenant 
to  repair,  or  by  reason  of  an  agreement  con- 
tained in  the  lease,  that  the  tenant  should 
be  remunerated  by  the  landlord  iFor  certain 
work  performed  during  the  term,  are:  Var- 
ner  v.  Rice,  89  Ark.  344;  Dougherty  v.  Tay- 
lor, 5  Ga.  App.  778,  63  S.  E.  92S',  Hegan 
Mantel  Co.  v.  Alford  (Ky.)  114  8.  W.  290: 
Sllberbei^  v.  Trachtenberg,  68  Misc.  Rep. 
536,  109  N.  T.  Supp.  814;  Tyson  v.  Well, 
169  Ala.  558,  58  South.  912,  Ann.  Cas.  1912B, 
350;  Jones  v.  Blanks,  178  lU.  App.  196; 
Hausman  v.  Mulheran,  68  Minn.  48,  70  N. 
W.  866;  Beardsley  v.  Morrison,  18  Utah, 
478,  66  Pac.  303,  72  Am.  St.  Rep.  795;  Cheuv- 
ront  V.  Bee,  44  W.  Va.  103,  28  S.  E.  761;  Tay- 
lor's Landlord  and  Tenant  (9th  Ed.)  i  374; 
Tiffany,  Landlord  and  Tenant  §8  182r(2),296; 
Underhlll  on  Landlord  and  Tenant,  {{  356, 
515,  525. 

[2]  The  court  by  its  second  instruction  told 
the  jury  that  the  account  as  set  up  and 
claimed  by  the  defendant  was  a  proper  "off- 
set" agaliut  the  claim  of  plaintiff,  and  that 
if  they  believed  the  evidence  of  defendant 
they  ^onld  give  said  def^dant  credit  for 
whatever  sum  of  money  found  to  have  been 
expended  and  costs  Incurred  by  him  in  com- 
pliance with  an  agreeuient  enteix-d  Into  by 
him  with  plaintiff.  It  Is  contended  by  plain- 
tiff in  error  that  the  court  dhonld  have  in- 
structed the  jury  that  the  measure  of  dam- 
ages was  the  difference  between  the  rental 
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Taln'e  of  the  premises  as  tbey  were  and  wbat 
they  would  haTe  been  If  repaired  as  covenant- 
ed by  the  landlord;  such  an  instruction  hav- 
ing  been  approved  In  Partridge  v.  Dyklns  et 
al.,  supra.  In  that  case  the  repairs  had  not 
been  made  or  paid  for  by  the  tenant  at  the 
time  of  trial,  while  here  the  tenant  made  the 
repairs  and  Improvements,  so  that  necessari- 
ly the  rule  there  announced  has  no  present 
application.  The  difference  in  the  rental 
value  of  the  premises  as  rented  and  as  oc- 
cupied would  not  compensate  a  tenant  for 
repairs'  he  made  or  Improvements  paid  for, 
and  wliicb  the  landlord  agreed  to  pay  for. 
Hausman  v.  Mulheran,  supra;  Cheuvront  v. 
Bee,  supra;  Hegan  Mantel  Go.  v.  Alford,  su- 
pra; Varner  v.  Rice,  supra;  Ladd  T.  Hawkes, 
41  Or.  247,  68  Pac.  422;  Young  v.  Berman, 
96  Ark.  78,  131  8.  W.  62,  34  L.  E.  A.  (N.  S.) 
977;  Wood  V.  Sharpless,  174  Pa.  588,  34  Atl. 
319,  321;  Underbill  on  Landlord  and  Tenant, 
S  526;  Tiffany,  Landlord  and  Tenant,  8  87. 

[3]  The  next  proposition  urged  is  that  the 
court  erred  In  refusing  to  grant  piaintlfTs 
motion  for  a  new  trial;  there  being  filed  in 
support  of  said  motion,  as  one  of  the  grounds 
therefor,  an  affidavit  of  one  George  Slrmons, 
to  the  effect  tliat  he  was  Intimidated  and 
threatened  by  the  defendant  in  such  a  man- 
ner as  to  cause  him  to  become  tU  and  unable 
to  attend  the  trial,  where  he  would  have  been 
a  witness  for  the  defendant,  and  further  set- 
ting out  the  nature  of  the  testimony  he  would 
have  given.  The  defendant  filed  a  counter 
affidavit,  denying  that  he  had  In  any  way 
intlmldatea  Siimona,  so  that  he  was  unable 
to  attend  the  trial  as  a  witness,  etc.  If  the 
allegations  of  Slrmons  were  true,  defendant 
would  have  been  guilty  of  the  misdemeanor 
of  obstructing  Justicew  Section  2268,  Bev. 
Laws  1910;  Bowes  v.  State^  8  OkL  Gr.  277, 
127  Pac.  883.  A  new  trial  may  be  granted 
for  misconduct  of  the  prevallliv  party  (sec- 
tion C083,  Bev.  Laws  1910;  Phares  r.  Krhnt, 
76  Kao.  238,  91  Pac.  62),  but  we  cannot  deter- 
mine from  the  record  tbat  defendant  did  in- 
teationally  Intimidate  Sirmcms  or  prevent  his 
attendance  as  a  witness  at  the  trial.  Then 
is  nothing  In  the  record  to  show  that  Slr- 
mons was  snbpcenaed — nothing  to  show  that 
he  would  have  been  a  witness,  or  that  de- 
fendant threatened  him,  except  his  own  affl- 
dB.Tlt,  which  Is  fiatly  contradicted  by  the  af- 
fidavit of  defendant  In  such  cases  the  trial 
court  is  Tested  with  a  wide  discretion  In  the 
granting  or  refusal  of  motions  for  new  trials, 
and  Its  action  can  only  be  reviewed  where 
it  la  shown  that  the  court  abused  Its  discre- 
tion. From  the  record  we  are  unaUe  to  de- 
termine the  veracity  of  the  affidavit  of  Slr- 
mons, and  cannot  say  with  any  certainty  that 
the  discretion  vested  in  the  court  has  .been 
abused. 

The  Judgment  should  be  affirmed. 
PER  OURTAM.   Adopted  in  wtaol& 


STROCD  r.  XOXIOTT  et  aL   (No.  S882.) 
(Supreme  Court  of  Oklahoma.    Sept.  29,  1914. 
Beheariog  Doiied  Jan.  26,  1916.) 

(ByUahut  hy  tA«  Oowt.) 
Ejuctment  (I  109*)— DiBBOiiow  OF  VraDidip- 

EVIDENCB. 

Plaintiff  sued  defendanta  for  possession  of 
lots  8,  9,  10.  11.  aod  12  in  block  8  of  the  town 
of  Ralston,  in  tills  state.  The  andtspated  tes- 
timony shows  tliat  said  lots  are  situated  in  a 
park  reserve  asd  owned  by  the  town,  and  wen 
not  claimed  by,  or  In  possession  of,  defendants. 
The  court  directed  a  verdict  for  defendaota. 
Held,  the  court  did  not  err,  for  there  was  no 
evidence  tending  to  support  pUiiitifl*a  alleged 
cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  S  312;  Dec.  Dig.  1 109.*] 

Error  from  District  Court,  Pawnee  County ; 
L.  M.  Poe,  Judge. 

Ejectment  by  A.  W.  Stroud  against  Maria 
Elliott  and  another.  Judgment  for  defend- 
ants on  a  directed  rerdlct,  and  plaintiff 
brings  error.  Affirmed. 

Blddlstm  ft  Merritt,  of  Pawner  for  plain- 
tiff In  WTor.  Ortcn  ft  McKelll,  of  Pawnee^ 
for  d^udantB  in  etror. 

BIDDLB,  J.  Plaintiff  filed  mlt  In  eject- 
m^t  to  recover  possession  of  lots  6, 9, 10, 11, 
and  12,  In  Mock  8  In  the  town  of  Balston,  In 
this  state,  alleging  that  he  was  the  owner  of 
said  lots  and  that  defmdants  hare  unlawful- 
ly kept  him  out  of  jiKwsesslon.  Defendants 
filed  their  answer,  OMulatins  of  a  general 
deolaL  Upon  the  Issue  thus  made,  the  cause 
was  tried  to  a  Jury.  Upon  the  conclusion  of 
the  testimony,  the  court  directed  a  verdict 
for  defendants,  to  whldt  action  of  the  court 
plaintiff  excepted  and  filed  his  motion  for 
new  trial.  The  motion  for  new  trial  was 
overruled,  exceptions  allowed,  and  plaintiff 
has  filed  his  petition  in  error  in  this  court, 
alleging  error  of  the  court  In  dUrecUng  a  ver* 
diet,  and  Out  the  Judgment  of  the  court  is 
omtrary  to  law  and  the  evidence.  The  un- 
disputed evidence  shows  that  plaintiff  and 
defendants  claim  title  to  tlie  properly  In- 
volved from  a  common  source  to  wit,  from 
me  H.  B.  Thompson ;  that  tAoA  8  Is  bound- 
ed cm  the  north  by  what  Is  known  as  Wood- 
land or  Oakland  avenue,  on  the  south  by 
Egleton  creek,  on  the  east  by  said  creek,  and 
on  the  west  by  Thompson  street ;  that 
Thompson  owned  the  block  of  land,  and 
about  the  year  1902  had  block  8  surveyed 
and  platted  Into  lots,  with  two  ttera  of  lots, 
with  a  street  running  east  and  west  between 
the  tiers  of  lots,  numbering  fn>m  1  to  18,  In- 
elusive,  norOt  of  the  street  known  as  Wood- 
land avenue,  and  numbering  from  19  to  37, 
inclusive,  on  the  souUi  side  of  said  avenue. 
It  appears  that  plaintiff  erected  a  house 
and  resides  on  lots  19  and  20,  situated  south 
of  aaid  Woodland  avenue,  and  on  the  west 
side  of  said  block.  Defoidants  claim  to  own 
and  are  In  possession  of  lots  2B,  26,  2T,  28» 
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and  29,  also  situated  soutb  of  Woodland  are* 
nue  and  Jnet  east  of  where  platntlflF  resides. 
There  Is  reserved  a  block  of  land  jast  north 
of  Woodland  avenue,  designated  a  park  re- 
serre,  which  extends  south  to  Woodland 
avenue ;  the  north  line  of  Woodland  avenue 
making  the  south  line  of  the  park  reserve, 
which  Is  owned  by  the  town.  Subsequent  to 
the  platting  of  said  block  and  the  selling  of 
the  lots,  the  town  caused  the  park  reserve 
to  be  surveyed  and  ascertained  that  all  lots 
north  of  Woodland  avenue,  which  were  sup- 
posed to  be  the  north  half  of  block  8,  from  1 
to  18,  inclusive,  were  situated  In  the  park  re- 
serve, and  Thompson  had  no  title  to  same, 
nor  any  right  to  plat  and  sell  same.  The  un- 
controverted  evidence  shows  that  lots  8,  9, 10. 
11,  and  12,  sued  for  by  plaintiff,  are  situated 
north  of  Woodland  avenue,  and  within  the 
park  reserve,  and  belong  to  the  town ;  that 
defendants  are  In  possession  of  and  dtflm  to 
own  lots  2S,  26,  27,  28,  and  29,  inclusive,  sit- 
oated  sonth  of  said  Woodland  avenue  and 
Just  east  of  plaintiff's  home,  and  they  make 
no  claim  to  lots  8,  9,  10,  11,  and  12. 

On  the  record,  the  only  question  for  us 
to  determine  Is:  Did  the  court  err  In  directs 
Ing  a  verdict  for  the  defendants?  If  we  can 
say  there  was  any  testimony  reasonably 
tending  to  support  plaintUTs  theory  and  al- 
lied facts,  then  undoubtedly  the  court  com- 
mitted error,  and  the  cause  should  be  re- 
Tersed.  WbUe  plaintiff  testifies  he  Is  the 
owner  of  and  resides  on  lota  17  and  18  In 
the  northwest  comer  of  block  8,  and  that  he 
also  owns  lots  8,  9. 10,  11,  and  12,  which  he 
says  are  In  possession  of  defendants,  yet  the 
other  testimony,  which  Is  not  denied  shows 
that  lots  17,  18,  and  8,  9,  10,  11,  and  12  are 
in  the  park  reserve,  and  that,  as  a  matter 
of  tact  plaintiff  resides  on  and  owns  lots  19 
and  20,  and  that  defendants  claim  and  are 
in  possession  of  lots  26,  26,  27,  28,  20,  of 
block  8,  and  make  no  claim  whatever  to  lots 

8,  9,  10,  11,  and  12.  The  plat  Introduced  in 
evidence  diows  this  state  of  facts.  Witness- 
es testify,  and  In  fact  plaintiff  also  testifies, 
that  people  purdiased  lots  north  of  Wood- 
land avenue  and  erected  honses,  which  lots 
are  Just  across  tibe  av«me  north  of  plaintiff's 
and  defenduiti^  property,  and  they  were  re- 
qnlred  to  move  their  Improvements  by  the 
town  autlioiltieB,  on  account  of  same  being  In 
the  park  re8err&  It  Is  clear  tnm  the  plat 
and  aU  the  other  testimony  in  the  case  that 
all  of  the  north  baU  o£  what  waa  snrooaed 
to  be  the  ttorOi  half  of  Mode  8,  Inemdlng  lots 
1  to  IS,  incliulTe,  were,  as  a  matter  of  fact. 
In  the  park  reserve  and  defendants  do  not 
claim  any  interest  in  them.  If  plaintiff  de- 
sired to  reoorer  the  hud  covered  by  lots  8, 

9,  1(K  11,  and  12,  he  should  have  sued  the 
town,  as  It  is  clear  from  this  record  that  de- 
fendant! do  not  dalm  any  Intereet  In  the  lots 
described  In  plaintiff's  petition.  It  would  ap- 
pear that  his  proper  remedy  would  be  a  suit 


SOB 

for  breach  of  warruity  on  his  deed  ot  coat- 
veyance  from  Thompson.  Defendants  n- 
ceived  Oie  pn^rty  they  pnfthased,  but  It 
seems  that  plaintiff  did  not  Inasmuch  as 
plaintiff  failed  to  show  any  Interest  in  the 
property  claimed  and  in  possession  of  defend- 
ants, and  the  property  described  in  Us  ped- 
tlon  appears  to  be  owned  by  the  town,  the 
court  did  not  err  In  directing  a  verdlot  for 
defendants.  Had  the  court  submitted  the 
caitse  to  the  jury,  and  th^  had  rrtomed  a 
verdict  for  plaintiff,  it  would  bare  been  the 
doty  of  the  court  to  have  granted  a  new  trial. 

The  Judgmoit  of  the  trial  court  is  therefbn! 
affirmed.  All  the  Jnstlcea  cmenr. 


SOWERS  V.  WBNDBROTT  et  al.  (No.  3878.) 
(Sopxenie  Oourt  of  Oklahoma.   Jan.  12,  1815.) 

(ByOahm  hy  the  Court.) 

Appeal  ano  Ebbob  (J  773*)  —  Failttbe  to 

FiLB  Brief— Dibvibsai,. 

Where  plaintiff  in  vrtor  HSUb  and  neglects 
to  file  brief,  as  required  by  nie  7  of  this  court 
(95  Pac.  vl),  the  appeal  win  be  dismissed  for 
want  of  prosecution. 

[BiA.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |6  3104,  810ft-3110;-  Dee.  Dig. 
I  773,*] 

OommlssionerB'  Oplniooi,  Dlvblon  Na  1. 
Error  from  Count?  Court,  Kiowa  County; 
J.  W.  Mansell,  Judga 

Action  by  John  Wenderott  against  L.  G. 
West  and  oOna.  Judgment  for  plaintiff, 
and  defendant  J.  T.  Sowers  brings  error. 
Dismissed. 

Bummons  &  Logan,  of  Hobart  for  plaintiff 
in  error.  Hays,  Carpenter  ft  Hughes  and 
Zink  ft  GUne,  all  of  Hobart  for  defendants 
in  error. 

SHABF,  0.  ^e  petition  in  error  and  case- 
made  were  filed  in  this  court  April  24,  1912, 
and  the  cause  regularly  submitted  October  13, 
1914.  The  plaintiff  in  error  has  failed  to  file 
or  serve  briefs,  as  required  by  rule  7  of  this 
court  W  Pac.  vi),  and  the  appeal  should 
therefore  be  dismissed.  Douglas  v.  Clayton 
Town  Site  Co..  29  Okl.  0,  115  Pac.  1016; 
Turner  Hdw.  Co.  v.  John  Deere  Plow  Co., 
39  Okl.  638,  186  Pac.  417. 

PBR  CURIAM.   Adopted  In  whole. 


ENID  CONSERVATIVE  INV.  CO.  et  al.  v. 

PORTER  et  aL    (No.  3409.) 
(Supreme  Court  of  Oklahoma.    Dec.  22,  1014. 
Rehearing  Denied  Jan.  26,  1915.) 

(8yUa^  &V  the  Court.) 

1.  MOKTOAaEB  (S  800*)— TSITDKB— GOHDmOHB 
— RiOHT  TO  lUFOSB. 

Whilst  a  tender  must  not  be  coupled  with 
any  other  coaditiooa  than  those  which  it  is  a 
clear  legal  duty  of  the  mortgagee  to  fulfill  on 
receiving  paymeot  or  satlsfactioQ,  the  party 
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makisg  a  tender  may  reauire  proof  of  the  au> 
thorlty  of  an  agent  to  coUect  Uie  debt,  and  he 
may  demand  the  production  and  surrender  of 
the  note  and  mort£a{;e  and  a  release,  cancella- 
tion, or  entry  of  satisfaction  of  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §§  87&-888 ;  Dec.  Dig.  }  300.*] 
2.  MOBTGAGBS  <{  800*)— TENDB»— AtTOBRKT'S 

Fekb. 

Where  a  tender  is  made,  and  kept  good,  of 

the  full  amount  due  npon  a  promissory  note 
secured  by  mortgaee  after  the  same  has  be- 
come dne  and. payable,  and  before  suit  is  com- 
menced on  said  note  and  to  foreclose  said  mort- 
gage, it  is  error  to  render  judgment  against  the 
person  making  said  tender  for  any  sum  in  ex- 
cess of  the  principal  and  interest  due  on  said 
note  on  the  date  of  such  tender,  and  to  tax 
against  such  person  an  attorney's  fee  provided 
for  by  the  terms  of  said  mort^K  case  the 
same  was  foreclosed  by  suit. 

[Ed.  Note. — For  other  cases,  see  Mortgages. 
Cent.  Dig.  SS  876-888 ;  Dec.  Dig.  S  300.*] 

Error  from  Superior  Court,  Garfield  Ocnm- 

ty ;  Dan  Huett,  Judge. 

Action  by  C.  Y.  Porter  and  others  against 
the  Enid  Conservative  Investment  Company 
and  others.  From  the  judi:aient,  the  defend- 
ant named  and  others  bring  error.  'Modified 
and  reversed. 

W.  J.  Otjen,  of  Ekild,  tor  plaintiffs  In  er- 
ror. Garter  &  Kmse,  of  Enid,  for  defendant 
in  error  Butland  Savings  Bank.  Zinser 
&  Helsell,  of  Ibiid,  tor  deflendant  in  arror 
Huffman.  M<!Eeever  &  Walker,  Enid,  for 
defendant  in  error  Port». 

KANE,  G.  J.  This  was  a  suit  upon  a  prom- 
issory note  and  for  foreclosure  of  a  uMrtgage 
giT«D  to  secure  the  payment  thereof,  com- 
menced by  tbe  defwdant  in  error,  C.  V.  Poi^ 
ter,  against  the  plaintiff  In  emw,  Enid  Con- 
serrative  Investmrait  Company,  and  the  de- 
fendants in  error,  the  Butland  Savings  Bank 
and  B,  T.  Huffman.  Upon  Issue  b^ng  Joined 
there  was  a  trial  before  tbe  court,  and  a 
judgment  rendered  in  favor  of  the  Rutland 
Savings  Bank  against  the  Enid  Conservative 
Investment  Company  upon  a  certain  promis- 
sory note,  and  a  decree  entered  declaring  a 
certain  mortgage  held  by  the  Rutland  Sav- 
ings Bank  to  be  senior  to  the  mortgage  held 
by  the  plaintiff  Porter,  who  also  obtained 
Judgment  against  the  Enid  Conservative  In- 
vestment Company  and  a  foreclosure  of  his 
mortgage  subject  to  the  prior  lien  of  the  Rut- 
land Savings  Bank. 

[1]  Whilst  counsel  for  plaintiff  in  error 
raise  some  technical  objections  to  the  relief 
granted  to  the  plaintiff  Porter,  the  record  does 
not  disclose  any  substantial  grounds  for  dis- 
turbing the  judgment  and  decree  in  his  favor. 
Therefore  we  will  proceed  directly  to  exam- 
ine the  questions  at  issue  between  the  Enid 
Conservative  Investment  Company  and  the 
Rutland  Savings  Bank.  There  is  no  question 
as  to  the  vaUdity  of  the  promissory  note  and 
mortgage  of  the  Rutland  Savings  Bank,  nor 
that  its  mortgage  constituted  a  valid  lien 
against  the  same  land  covered      the  mort- 


gage of  the  plaintiff  Porter,  or  that  It  is  prior 
and  superior  to  tbe  Porter  mortgage.  Tbe 
point  made  by  tbe  Enid  Conservative  Invest- 
ment Company  Is  that,  by  virtue  of  a  certain 
tender  made  by  it  to  the  Rutland  Savings 
Bank,  the  latter  company  was  only  entitled 
to  a  judgment  for  the  amount  due  on  Its  note 
and  mortgage  at  the  date  of  the  tender,  and 
It  was  error  for  the  court  to  enter  Judgment 
against  it  for  the  full  amount  of  the  note, 
with  interest  up  to  the  date  of  trial,  and  to 
allow  Judgment  against  It  for  an  attorney's 
fees  for  the  attorneys  of  the  Rutland  Savings 
Bank,  which  was  provided  for  In  Its  mort- 
gage. We  think  these  contentions  ought  to 
be  sustained.  The  undisputed  evidence  shows 
that  after  the  execution  of  the  note  and  mort- 
gage to  tbe  Rutland  Savings  Bank,  the  Euld 
Conservative  Investment  Company  became 
the  owner  of  the  mortgaged  premises;  that 
subsequent  to  the  commencement  of  the  Por- 
ter suit,  the  Monarch  Loan  Company  of 
Wichita,  Kan.,  the  agent  of  the  Butland 
Savings  Bank,  suggested  by  letter  to  the  Enid 
Conservative  Investment  Company  that  It 
take  up  the  loan  of  tiie  Butland  Savings 
Bank,  which  was  past  due^  and  save  the  ac- 
cumulation of  further  interest  and  the  pay- 
ment of  a  |200  attorney  fee,  which  was  pro- 
vided for  In  its  mortgage,  provided  It  became 
necessary  to  foreclose  the  same.  Subsequoit 
to  the  receipt  of  this  letter,  and  in  pursuance 
of  the  suggestion  contained  therein,  an  officer 
of  the  Enid  Conservative  Investment  Com- 
pany held  a  telephone  conversation  with  the 
Monarch  Loan  Company,  wherein  tbe  Mon- 
arch Loan  Company  told  said  officer  tbe  ex- 
act amount  due  upon  the  note  of  the  Rutland 
Savings  Bank  and  agreed  to  acc^t  a  draft 
for  said  sum  in  extinguishment  ot  tbe  note 
and  mortgage  of  tbe  Butland  Savings  Baak 
and  assign  the  aame  to  a  person  to  be  named 
by  tbe  investment  company.  OSils  conversa- 
tion was  held  on  tbe  Ist  day  of  Febmaiy, 
1911,  and  on  the  .4th  day  of  said  month  the 
Enid  Conservative  Investment  Company  tot- 
warded  Its  draft  In  pursuance  ot  tbe  agree- 
ment made  by  t^ph<me.  On  the  6th  of  the 
same  month  tbe  Monarch  l4>an  Company  di- 
rected a  letter  to  the  Bank  ot  Enid,  the  bank 
through  which  the  draft  was  drawn,  where- 
in it  said: 

"About  10  days  ago  we  wrote  to  the  parties 
in  interest,  suggesting  that  they  take  an  as- 
signment of  this  mortgage,  and  we  beard  noth- 
ing from  them  until  last  week,  and  then  by 
phone.  Our  nnderstanding  from  the  pbone  mes- 
sage was  that  a  draft  would  come  op  next 
morning,  and  now  it  is  Monday  morning.  In 
the  meantime,  according  to  the  plaintiffs  peti- 
tion asking  DB  to  come  into  court  and  show  our 
interest,  we  prepared  papers,  sent  them  to  our 
attorneys  to  do  so,  and  the  matter  is  now  whol- 
ly in  their  hnnds,  and  wo  cannot  take  it  out. 

"In  addition,  yonr  instructioD  to  the  Fourth 
National  Baak  was  not  to  tam  this  draft  over 
to  ua  nntil  we  com^ied  with  certain  conditions. 
These  certain  conditions  make  it  necessary  for 
us  to  confer  with  the  holder  of  the  mortgage 
in  the  Bast,  and  it  wonld  be  eight  or  ten  days 
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before  we  would  hear  from  them,  ud  our  dleiit 
would  be  lo^f  tibe  interest  on  their  loan  while 
this  corr^sponaencc  was  going  on,  hence  if  70a 
have  any  arrangeineDt  to  make,  confer  with 
Garber  it  Eruse,  our  attorneys." 

Tbe  record  shows  that  the  answer  and 
cross-petltloD  of  the  Rutland  Savings  Bank 
were  filed  in  the  Porter  case  on  the  8th  of 
February,  four  days  after  the  draft  had  been 
forwarded  and  several  days  after  It  had  ar- 
rived at  Wichita.  In  our  Judgment,  no  legal 
]ustifl(ation  appears  for  tbe  refusal  of  the 
M<MiBrch  Loan  Company  to  comply  with  the 
terms  of  the  agreement  it  Mitered  into  with 
tbe  ofBeer  of  the  Enid  Conservative  Invest^ 
ment  Company  concerning  the  tender  of  the 
amount  due  it  and  tbe  assignment  of  its 
claim.  Tbe  reasons  assigned  for  this  refusal 
In  its  letter  are  not  tenable.  They  ere: 

(1)  That  "oar  nndentandlDg  was  that  a  draft 
would  come  up  next  morning  and  now  it  is 
Monday  morning" ;  and  (2)  "in  addition,  your 
instruction  to  the  Fourth  National  Bank  was 
not  to  tarn  this  draft  over  to  ns  until  we  com- 
plied with  certain  conditions.  These  certain 
conditions  make  it  aecesBary  for  as  to  confer 
with  the  holder  of  the  mortgage  in  the  East, 
and  it  would  be  eight  or  ten  days  before  we 
would  hear  from  them,  and  our  client  would  be 
losing  the  interest  on  their  loan  while  ttds  cor- 
respondence waa  going  on.  *  *  * 

In  tlie  fltst  place,  tbe  Enid  Conservative 
Investment  Company,  as  a  matter  of  right, 
was  entitled  to  pay  off  tbe  mortgage  of  tbe 
Rntland  SaviDga  Bank  at  any  time  after  it 
became  dne,  wlthont  any  agreement  with  It 
or  its  agent^  and  tb^  could  not  refuse  pay- 
mmt  upon  tbe  gronnds  stated  In  tbe  letter. 
And,  If  an  agreement  between  the  parties  wu 
necessary,  time  was  not  ot  tbe  essence  of  tbe 
contract  disclosed  by  the  evidoice,  and  the 
Rutland  Savings  Bank  was  not  Jnstifled  In 
refusing  payment  on  tbe  grounds  Oiat  tbe 
draft  arrived  a  day  or  two  latttf  than  It  nn- 
deratood  It  waa  to  be  ftffwarded.  Moreover, 
It  does  not  appear  what  the  conditions  were 
wblcb  were  coupled  wltb  the  deUvery  of  the 
draft  in  the  instructions  given  to  tbe  Fourth 
National  Bank  of  which  complaint  la  made 
in  tbe  letter  referred  to  above.  Whilst  it  is 
true  that  a  tender  must  not  be  couided  with 
any  other  cwdltions  than  those  which  it  is 
clearly  the  legal  duty  of  the  mortgagee  to 
falflU  on  receiving  payment  or  satisfaction, 
the  party  making  a  traider  may  require  proof 
of  the  authtnlty  of  an  agent  to  collect  the 
debt,  and  he  may  demand  the  production  and 
snrrender  of  the  note  and  mortgage  and  a  re- 
lease, cancellBtiffli,  or  entry  of  satisfaction  of 
the  mortgage.  27  Cyc.  1407;  Bailey  v.  Bu- 
channan  County,  115  N.  Y.  297,  22  N.  a  155, 
6  li.  B.  A.  s&a. 

[2]  In  tbe  absence  of  a  showing  as  to  the 
nature  of  the- exact  conditions  coupled  with 
tbe  tender  in  tbe  Instant  case,  it  will  be  pre- 
sumed that  they  were  such  conditions  <»ly 
as  It  was  tbe  clear  legal  duty  of  the  mo^^ 
gagee  or  its  agent  to  fulfill  on  receiving  (lay- 
meot  In  sndi  drcnmstances  it  was  error  to 


^ter  judgment  for  any  amount  In  excess  ot 
the  princ^ial  and  Interest  up  to  the  date  of 
the  tender  and  to  allow  the  attorney  for  the 
Rutland  Savings  Bank  a  fee  of  f200  and 
charge  it  against  the  Enid  GonservatlTe  In- 
vestment Company.  We  have  no  fault  to 
find  with  the  reasonableness  of  the  attorney 
fee  allowed,  but  are  clearly  of  the  opinion 
that  It  was  assessed  against  tbe  wrong  party. 
The  record  disclosee  that  prior  to  the  time  it 
became  necessary  for  the  Rutland  Savings 
Bank  to  take  any  action  In  the  suit  commenc- 
ed by  Porter,  negotiations  for  the  assignment 
of  its  claim  liad  been  closed,  and  that  Its 
answer  and  cros^petition  were  not  filed  in 
the  cause  until  some  three  or  four  days  after 
tbe  tender  had  been  completed. 

As  the  Enid  Conservative  Investment  Com- 
pany seems  to  have  kept  Its  tender  good,  the 
action  of  the  court  below  should  be  modified 
so  that  the  Judgment  in  favor  of  the  Rutland 
Savings  Bank  shall  be  for  the  amount  of  the 
tender  without  interest  from  the  date  there- 
of, and  the  Judgment  for  $200  as  an  attorney's 
fees  assessed  against  the  Enid  Conservative 
Investment  Company  shall  be  reversed.  The 
costs  in  this  court,  together  with  all  the  costs 
made  by  it  in  the  court  below,  shall  be  taxed 
against  the  Rutland  Savings  Bank ;  the  bal- 
ance of  the  costs  shall  be  taxed  against  the 
Enid  Conservative  Investment  Company.  All 
the  Justices  concur. 


BENNETT  v.  KIOWA  COUNTY  BANK. 
(No.  844a) 

(Sapreme  Court  of  Oklahoma,   Jan.  12,  1910.) 

(Bi/aabuM  by  the  Court., 

1.  Appeal  akd  Ebbob  (|  977*)— DiscsEnon- 
ABT  Ruling— Obdeb  Obartino  NbwTbiai. 

This  court  wfil  not  reverse  tbe  action  of  a 
trial  court  in  granting  a  new  trial,  unless  it  can 
be  seen,  beyond  all  reasonable  doubt,  that  such 
court  has  manifestly  and  materially  erred  with 
respect  to  some  pure,  simple,  and  unmixed  ques- 
tion of  law,  and  that,  except  for  such  error,  the 
ruling  of  the  trial  court  would  not  have  been 
80  made. 

(Ed.  Note.~For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3860-38(15;  Dec  Dig.  | 
977.*] 

2.  Appeal  and  Ebbob  (|  946*)— .TuDouENT- 
PBEauMpnoN— DiscarnoNABT  Ruling. 

Tbe  presumption  obtains  in  this  court  that 
judgments  and  orders  of  trial  courts  ore  cor- 
rect; and  where  discretion  is  enrdsed,  except 
where  the  abuse  thereof  is  affirmatively  shown, 
the  same  will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Apocal  and 
Error,  Cent  Dig.  |  3812;  Dec.  Dig.  f  940.*] 

Oommisshmen^  Opinion,  Division  Na  1. 
Error  from  District  Coor^  Kiowa  County; 
James  B.  TOlhert,  Judge. 

Action  by  the  Kiowa  County  Bank  against 
H.  y,  Bennett  and  others.  Judgment  for  de* 
fradant  named,  and  from  an  order  granting 
a  new  trial,  defendant  brings  error.  Affirmed. 
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John  T.  Hays,  of'Hobart,  for  plaintiff  in 
error.  Morgan  &  Deupree,  of  Oklahoma  01ty» 
and  L.  M.  Kers,  of  Hobart,  for  defendant  In 

SHARP,  C.  This  case  presents  error  from 
the  dtatrlct  court  of  Kiowa  county.  From  an 
order  granting  plaintiff  a  new  trial,  defend- 
ant has  bronght  the  case  to  this  conrt  for  re- 
view. At  the  close  of  the  trial,  the  defendant 
M.  V.  Bennett  moved  the  court  to  peremp- 
torily instruct  the  Jnry  to  return  a  verdict  In 
her  favor  apon  the  ground  that  plaintiff  had 
failed  to  establish  any  right  to  recover  there- 
in, charging  that  both  tfm  facts  and  the 
pleadings  were  Insufficient  to  sustain  a  Judg- 
ment In  behalf  of  plaintiff  and  against  de* 
foidant.  The  motion  was  sustained,  and.  un- 
der the  coort^s  direction,  the  Jury  returned 
a  verdict  in  favor  of  said  defenduit  There- 
after, and  within  the  time  allowed  by  law, 
the  lAalntiff  filed  Its  motion  tor  a  new  trial 
on  the  following  grounds :  (1)  That  ttie  conrt 
erred  In  liutrncting  the  jury  to  return  a  ver- 
dict In  favor  of  def«idant;  (2)  abuse  of  dis- 
cretion by  the  Mai  court  by  means  of  which 
the  plaintiff  was  prevented  firom  having  a 
fidr  trial ;  (3)  that  the  verdict  and  Judgment 
were  not  sustained  by  sufficient  evidence  and 
were  contrary  to  law ;  (4)  error  occurring  at 
the  trial  In  the  exclusion  of  material  and 
competent  evidence  offered  on  hebaU  of  plain- 
tiff; (S)  admission  over  the  objection  of 
plaintiff  of  Incompetent,  Irrelevant,  and  im- 
material evidence  offered  on  behalf  of  de- 
fendant; (6)  errors  of  law  occurring  at  the 
trial. 

[1, 2]  The  conrt  in  the  order  sustaining  the 
motion  for  a  new  trial  assigned  no  reason 
therefor,  and  we  are  not  advised  of  the  spe- 
dflc  grounds  considered  by  the  court  as  suffl- 
cient  to  Justify  its  action,  other  than  the 
reasons  assigned  In  the  motion  for  a  new 
trial.  It  will  be  noted  that  the  second  ground 
of  the  motion  for  a  new  trial  chained  that 
the  court  abused  Its  discretion  during  the 
trial,  and  that,  as  a  result  thereof,  plaintiff 
was  prevented  from  having  a  fair  trial.  The 
presumption  accompanying  the  order  grant- 
ing the  new  trial  in  this  case  is  that  the  court 
acted  correctly.  The  fact  that,  In  the  exer- 
cise of  its  discretion,  it  delayed  the  trial  of 
the  case  in  the  manner  charged  did  not  pre- 
clude the  court  from  a  reconsideration  of  the 
case  at  the  same  term.  It  undoubtedly  had 
the  right  to  reriew  its  own  action,  If  In  the 
furtherance  of  Justice  it  deemed  It  proper. 
Such  was  the  holding  of  this  court  in  Staple- 
ton  et  al.  V.  O'Hara  et  aL,  33  Okl.  79,  124 
Pac.  65. 

The  condition  upon  which  this  court  will 
reverse  an  order  of  a  trial  court  granting  a 
new  trial  is  well  settled  to  be  that  such  order 
will  not  be  set  aside  in  this  conrt  unless  it  is 
clear  that  the  trial  court  has  manifestly  and 
materially  erred  with  respect  to  some  pure, 


simple,  and  nmnixed  qaestlon  of  law,  and 
that,  »cept  for  such  error,  the  mling  of  the 
trial  court  would  not  have  been  made.  Hogan 
V.  Bailey,  27  OkL  15, 110  Paa  890 ;  Chacnnau 
V.  Mason,  30  OkL  500,  120  Pac.  250 ;  Ardmore 
Lodge  No.  9,  I.  O.  O.  r.,  v.  Dawson,  33  OkL 
37,  124  Pac.  66;  Sharp  v.  Choctaw  Railway 
&  Lighting  Co.,  34  OkL  730,  126  Pac  102S, 
and  cases  cited  therein. 

There  being  presented  to  the  court,  by  the 
motion  tor  a  new  trial,  and  as  one  of  the 
grounds  thereof,  a  question  Involving  the 
proper  exercise  of  Its  discretion  during  the 
trioL  we  cannot  soy  that  the  court  erred  with 
respect  to  some  pure,  simple,  and  unmixed 
question  of  law.  In  Stapleton  et  aL  t.  O'Hara 
et  aL.  sopra,  actlcm  was  brought  to  recover 
on  a  foreign  Jodgnjent.  The  conrt  denied  de- 
fendants the  right  to  amend  their  answN  1^ 
pleading  the  statute  of  limitations,  and  on 
trial  rmdered  Judgmrat  against  them.  On 
reconsidering  the  case  on  the  bearli^  of  the 
motion  for  a  new  trial,  Uie  court  granted  the 
same  without  assigning  any  reasrai  therefor. 
It  was  held  that  the  presumption  obtained  on 
appeal  that  'Jnd^rats  and  orders  of  trial 
courts  were  correct;  that  where  discretion 
is  exercised,  except  where  the  abuse  thereof 
is  afflzmatively  shown,  the  actifm  of  the  court 
wUl  not  be  disturbed  on  appeal.  'WiOi  the 
rule  announced  we  are  satisfied. 

The  order  <tf  the  trial  court  in  granting 
plaintiff  below  a  new  trial  should  be  affirmed. 

PER  GUBIAM.  Adopted  In  whole. 


LEE  V.  FULSOM.    (No.  3702.) 
(Supreme  Court  of  Oklahoma.    Jan.  12,  1915.) 
(SyUabut  Iv  the  Court.) 

1.  ATTACHMEnT  (|  276*)— DlBSOLVINO  BONI>- 

Emcois— GeonnDS  roa  Attacbhent— Paoor. 
A  dissolving  bond  given  and  approved  as 
authorized  by  section  337,  Manaf.  Dig.  of  the 
Laws  of  Arkansas,  in  force  in  the  Indian  Terri- 
tory, disdiarges  the  attachment  and  rendera 

Sroof  of  the  grounds  laid  in  the  attachment  af- 
davlt  nnnecessary. 

[Ed.  Note.— For  other  casea.  see  Attadiment, 
Cent  Dig.  IS  973-078;  De&Dlg.  |  276.*] 

2.  Appeai,  and  Bhbob  (|  1001*)— Landlobd 
AND  Tenant  (S  260*)— Lardlobo's  Attach- 

ment—Vebdiot. 

While  under  the  laws  of  Arkansas,  id  force 
In  the  Indian  Territory  by  congreBsional  enact- 
ment, a  landlord's  attachment  would  not  He 
against  one  in  possession  of  real  property,  un- 
less the  relation  of  landlord  and  tenant  between 
the  parties  was  shown  to  exist  yet,  where  on 
the  trial  there  is  evidence  fairly  tending  to 
prove  such  relationship,  this  court  will  not  dis- 
turb a  verdict  returned  in  accordance  therewith. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3922,  3928-3934;  Dec. 
Dig.  ilOOl;*  Landlord  and  Tenant,  Cent  Dig. 
S  10« ;  Dec.  Dig.  8  260.*] 

Commissioners'  Opinion,  Division  Na  1. 
Error  from  District  Court,  Btephraia  Coun- 
ty;  P.  M.  Bailey.  Judge. 
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Action  by  OsUn  Fnlsom,  by  Ms  next  friend 
and  guardian,  G.  W.  ScantUn,  against  S.  Lee. 
Judgment  for  plalnUfl,  and  defendant  brings 
error.  Affirmed. 

Cruce,  Cruce  &  Blealauote,  of  Ardmore, 
and  Gilbert,  Blley  &  Bond,  of  Dnncan,  for 
plaintiff  In  error.   J.  B.  Wilkinson,  of  Dun- 
'  can,  for  defendant  lu  error, 

SHABP,  a  October  14,  1907,  OsUn  Ful- 
som,  by  bis  next  firiend  and  guardian,  G.  W. 
Scantlln,  began  an  attachment  action  against 
S.  Lee,  by  filing  bis  petition  and  affidavit  for 
attachment  in  ttie  United  States  Commission- 
er*B  Court  for  the  Southern  District  of  Indian 
Territory,  at  Comancb^  in  which  it  was  set 
forth  that  defendant  was  indebted  to  plaintiff 
for  rent,  during  the  year  1907,  of  plaintiff's 
farm ;  Uiat  deftodant  had  produced  on  said 
&inn  a  crop  of  com  and  cotton,  which  the 
plaintiff  had  a  lien  on  for  rent ;  and  that  de- 
ftedant  was  about  to  remove  said  crop  from 
said  farm  without  paying  rent— in  fact,  bad 
already  removed  a  portion  thereof  from  said 
fftrm  wiaout  plalntifTs  consent  Suffldoit 
property  was  attached  under  tlie  order  of 
attaehmoit  issued  the  same  day,  hut  was  re- 
leased and  turned  back  to  the  defendant  up- 
on the  giving  of  ft  dissolving  bond.  Vpoa  the 
incoming  of  statehood  the  cause  was  trans- 
ferred to  the  district  court  of  Stephens  coun- 
ty, where  the  defendant  filed  a  general  denial 
March  80.  1909,  thereafter.  Trial  was  bftd 
November  16, 1911,  resulting  in  a  verdict  for 
plaintlfl.  Judgment  having  been  rendered  in 
accordance  with  tbe  verdict,  and  motion  for 
new  trial  having  been  ov^rmled,  defendant 
appeals.  The  land  for  whicb  rent  was 
sought  to  be  recovered  was  allotted  to  plain- 
tUr  February  27, 1906. 

[1]  It  is  contended  for  plaintiff  in  error 
that  there  was  no  evidence  introduced  at  the 
trial  showing  the  existence  of  tbe  relation  of 
landlord  and  tenant  between  plaintiff  and 
defendant,  and  Oierefore  that  the  court 
should  have  instructed  the  Jury  to  return  a 
verdict  in  behalf  of  defendant  Section  4458 
of  Mansfield's  Digest  of  the  Laws  of  Arkan- 
sas, at  the  time  In  force  in  the  Indian  Terri- 
tory by  act  of  Congress,  provided  that  every 
landlord  should  have  a  Hen  upon  the  crop 
grown  upon  tbe  demised  premises  In  any  year 
for  rent  that  should  accrue  for  such  year, 
and  that  such  lien  should  continue  for  six 
months  from  the  time  tbe  rent  became  due 
and  payable.  Section  4459  of  said  statutes 
authorized  such  landlord  to  bring  suit  in  a 
proper  court  and  to  bare  a  writ  of  attach- 
nient  Issue  for  recovery  of  rent  for  the  year, 
whether  tbe  rent  be  due  or  not.  In  tbe  follow- 
ing cases:  (1)  When  the  tenant  was  about 
to  remove  the  crop  from  the  premises  without 
paying  the  rent;  (2>  when  he  had  removed 
it  or  any  portion  thereof,  without  the  land- 
lord's consent. 

Dnring  tbe  year  for  which  the  rent  was 


sought  to  be  recovered,  one  Brown  was  contest- 
log  the  title  of  plaintiff  to  the  land  cultivated 
by  the  defendant,  and  In  which  contest  the 
plaintiff  succeeded.  The  defendant  admitted 
having  agreed  to  pay  tbe  rent  to  whichever 
of  the  parties  that  succeeded  in  the  contest 
proceedings.  It  further  appears  from  the  tes- 
timony that  the  defendant  procured  the 
plaintiff  to  make  certain  Improvements  on  the 
lands  during  the  term  of  his  occupancy.  The 
foregoing  acts,  together  with  tbe  other  evi- 
dence Introduced,  while  not  furnishing  strong 
proof  of  the  relationship,  was,  we  think,  suf- 
ficient. Tbe  Jury  having,  under  the  Instruc- 
tions of  the  oourt,  determined  the  Issue  In 
favor  of  tbe  plaintiff,  and  there  being  evi- 
dence reasonably  tending  to  support  the  ver- 
dict, it  will  not  be  disturbed  in  this  court 

[1]  It  Is  further  urged  that  tbe  court  did 
not  properly  submit  to  the  jury  the  Issue  aris- 
ing out  of  the  attachment  affidavit.  When 
the  writ  of  attachment  was  served,  tbe  de- 
fendant gave  a  dissolving  bond,  as  author- 
ized by  section  337  of  Mansfield's  Digest 
The  effect  of  this  bond  was  to  discbarge  the 
attachment  without  reference  to  the  question 
of  whether  the  attachment  was.  In  the  first 
instance,  rightfully  or  wrongfully  sued  out. 
Upon  the  giving  and  approval  of  such  bond, 
the  defendant  was  concluded  from  contro- 
verting the  grounds  of  attachment  Ferguson 
V.  GUdewell,  48  Ark.  195.  2  S.  W.  711 ;  Mof- 
fltt  V.  Garrett,  23  OkL  398.  100  Fac.  533,  32  L. 
B.  A.  CN.  S.)  401, 188  Am.  St  Bep.  818.  The 
attachmcmt,  therefore,  having  been  discharg- 
ed, it  could  not  thereafter  be  made  an  issue 
in  the  subseQoent  proceedings. 

Finding  no  error  in  the  record  of  the  pro- 
ceedings, tbe  Judgment  of  t^e  trial  court 
should  be  affirmed. 

PER  CUBIAM.   Adopted  In  whole. 


HODGES  V.  ALEXANDEB.    (No.  8001.) 
(Supreme  Court  ot  Oklahoma.   Jan.  12,  1916.) 

(SvUabut  by  the  Oourt.) 

1.  Appeal  and  Ebbob  (S  957*)— Soofe  of  Re- 
view —  DISCBBTXOHABT  RULING  —  RBTVaAI. 

TO  Open  Default  Judgment. 

Where  a  trial  court  lias  refused  to  open  a 
judgment  by  default  and  permit  tbe  defendant 
to  show  bis  defense,  this  court  will  inquire  as 
to  whether  tbe  court  bas  abused  its  discretion, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3823;  Dec.  Dig.  §  957.*] 

2.  Judgment  (i  188*)— Default— Bbpusal  to 

Open— DiscBETio  N. 

It  is  an  abuse  of  discretion  for  the  court  to 
refuse  to  open  a  judgment  by  default  where  the 
answer  presents  a  fcood  defense,  and  tbe  show- 
ing made  by  tbe  defendant  is  a  reasonable  ex- 
cuse for  the  absence  of  the  defendant  and  his 
attorney  at  the  time  of  trial,  with  no  negltgence 
on  his  part,  and  where  no  substantial  prejudice 
would  result  from  the  sustaining  of  such  mo- 
tion. 

[Ed.  Note.— For  other  CRses,  see  JudKUient, 
Cent.  Big.  gS  249-25:,  254 ;  Dec.  Dig.  |  138.*] 
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3.  Appeal  ard  Bsbob  Q  780*)— AssiamiEim 
or  Ebbob— atryyiciEHCT— Pehial  of  New 
Tbial. 

An  assignment  of  error  that  the  court  erred 
in  overruline  the  motion  for  a  new  trial  is  auffi' 
cient  to  re^ew  all  the  qaeitionB  raised  in  the 
motion  for  a  aew  triaL 

[Ed.  Note.— For  otiier  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  3074-3083;  Dec.  Dig.  | 
750.*] 

Commissioners'  Opinion,  DMslon  No.  1. 
Error  from  County  Court,  Carter  County; 
M.  F.  Winfrey,  Judge. 

Action  by  M.  L.  Alexander  against  M.  I* 
Hodges.  Judgment  for  plalutlfT,  and  defend- 
ant HOrlngs  error.   Reversed  and  remanded. 

H.  A.  Ledbetter,  of  Ardmore,  for  plalntitC 
in  error.  W.  I.  Cruce  and  Thomas  Norman, 
both  of  Ardmore,  for  defendant  in  error. 

RITTENHOUSE,  C.  The  assignment  of 
error  relied  upon  tu  this  case  la  the  Irregu- 
larity of  the  trial  court  In  the  rendition  of 
the  Judgment  which  ordinary  prudence  could 
not  bare  prevented.  Bill  of  particulars  was 
filedr  In  the  Justice  court,  the  defendant  ap- 
peared and  filed  answer,  trial  was  had  and 
Judgment  rendered:  subsequently  the  cause 
was  appealed  to  the  county  court  B.  F. 
Turner  was  one  of  the  attorneys  for  defend- 
ant It  appears  that  his  mother,  who  resided 
In  North  Carolina,  was  very  lU,  and  it  be- 
came and  was  necessary  for  him  to  leave  the 
state  on  that  account  He  therefore  arrang- 
ed with  the  Judge  of  the  county  court  to  have 
all  his  cases  continued  and,  relying  upon  this 
arrangement,  was  not  present  on  the  day  of 
the  trial,  when  judgment  was  rendered  by  de- 
fault Immediately  upon  learning  that  such 
a  Judgment  was  rendered,  and  within  the 
time  allowed  by  law,  motion  for  a  new  trial 
was  filed  and  evidence  offered  lu  support  of 
the  defendant's  contention.  Judge  M.  F. 
Winfrey,  who  was  the  presiding  judge  of  the 
county  court,  stated  that: 

"Mr.  Turner  appeared  here  on  Monday  and 
aslted  me  about  the  case,  and  I  told  Mr.  Turner 
that  I  had  continued  all  bis  cases  up  to  that 
date.  I  supposed  be  would  be  here  all  the  time. 
I  knew  he  had  been  away.  Bis  wife  called  me 
up  and  said  Mr.  Turner  was  away  on  account 
of  bis  mother's  sickness,  and  I  told  Mr,  Turner 
that  bis  cases  were  continued.  I  did  not  mean 
any  future  cases.  Be  was  here,  and  I  supposed 
that  he  would  be  here  for  the  remainder  the 
term  of  court." 

At  the  same  hearing  B.  F.  Turner  testified 

as  follows: 

"Q.  Did  you  have  any  agreement,  arrange- 
ment, or  understanding  with  the  judge  of  the 
comity  court,  whereby  your  cases  that  you  rep- 
resented either  the  plaintifE  or  defendant  m 
were  to  be  passed  for  the  term?  A.  I  will  state 
that  the  county  judge  told  me,  when  I  went 
away,  that  I—  I  left  on  an  urgent  message  for 
North  Carolina;  I  sent  word,  -and  also  left 
word  with  my  wife  to  see  Mr.  Matthers  and 
Judge  Winfrey,  and  have  all  the  cases  that  I 
was  attorney  in  for  the  term  continued.  She 
did  so,  at  least  informed  me  that  she  did;  and 
when  I  returned  I  came  to  Judge  Winfrey's 
stand  in  the  courtroom,  and  Z  asked  him  what ' 


he  did  wltli  the  cases  I  was  attorney  in,  and  be 
said  that  he  had  contlnned  all  my  cases.  Q. 
That  was  after  yon  returned  from  North  Caro- 
lina?  A.  Tea,  sir." 

The  statement  at  the  court  and  tba  testl* 
mony  of  the  witness  Turner  all  agree  that  the 
cases  in  whldi  Turner  was  attorney  were 
continued  on  ^account  of  the  absrace  the 
witness  Turner,  who  was  called  to  North 
Carolina  on  account  of  the  sickness  of  his 
mother,  and  that  upon  his  return  he  called 
upon  the  trial  court  and  was  informed  that 
all  his  cases  were  continued,  and,  relying  up- 
on that  statement,  he  left  for  McAlester  on 
the  same  day,  and  before  his  return  the  judg- 
ment by  default  was  rendered  in  this  case. 

[1,  2]  There  was  apparently  an  honest  mis- 
understanding between  the  court  and  the  at- 
torney as  to  what  cases  were  continued  and 
over  what  space  of  tiuie  the  continuance  was 
granted.  It  is  stated  by  Turner  that  he  un- 
derstood that  the  continuance  was  for  the 
term,  while  the  trial  judge  understood  that 
the  continuance  was  only  until  such  time  as 
Turner  might  be  in  North  Carolina  on  ac- 
count of  the  slclaiess  of  bis  mother.  Under 
the  circumstances  of  this  particular  case,  the 
defendant  and  his  attorneys  could  not  be 
charged  with  negligence ;  but  on  the  contra- 
ry, the  evidence  shows  that  the  attorney  ex- 
ercised reasonable  diligence  in  order  to  ascer 
tain  the  status  of  his  cases,  and  through 
some  misunderstanding  allowed  judgment  by 
default  to  be  entered  against  him.  Under 
these  facts  the  cases  of  Savage  et  al,  v.  Dink- 
ier, 12  OkL  463,  72  Pac.  366,  and  Llndemuui  v. 
Nolan,  16  OkL  352,  83  Pac.  796,  which  are 
relied  upon  by  the  defendant  In  error,  are 
not  in  i>olnt  as  in  those  cases  the  defendants 
were  guilty  of  negligence,  while  in  this  case 
the  attorney  had  used  diligence  In  trying  to 
ascertain  from  the  county  judge  the  status 
of  bis  cases,  and  was  Informed  that  all  his 
cases  had  been  continued,  he  understanding 
that  the  judge  meant  continued  for  the  term, 
and,  relying  upon  the  statements  of  the  coun- 
ty Judge,  left  for  McAlester  and  was  not 
present  when  the  case  was  called  for  trlaL 
Under  these  circumstances,  the  court  abused 
its  discretion  in  refusing  to  set  aside  the 
judgment  It  Is  said  in  Utah  Commercial  & 
i!iavings  Bank  v.  Trnmho»  17  Utah,  108,  63 
Fac.  1033,  that: 

"It  is  true  that  ordinarily  the  setting  aside  of 
a  judgment  by  default  rests  within  uie  sound 
legal  discretion  of  the  court,  and  tbe  appellate 
court  will  not  Interfere;  but  where,  aa  m  this 
case,  it  is  made  clearly  to  appear  that  there 
was  such  an  abuse  of  discretion,  through  inad- 
verteuce  or  otherwiBe,  as  to  render  the  action 
erroneous  and  unlawful,  the  appellate  court 
will -control  such  dlBcretion,  and  set  aside  the 
illegal  action."  Chicago,  Rock  Island  &  P.  Ry. 
Co.  v.  Eastham.  26  Okl.  605,  110  Pac  887,  30 
L.  R.  A.  (N.  S.)  740;  Chicago,  Rock  Island  & 
P.  Ry.  Co.  V.  Reese,  26  OkL  613.  110  Pac 
1071 ;  Hill  V.  Crump,  24  Ind.  291 ;  Atvord  et  aL 
V.  Gere,  10  Ind.  385;  Poff  v.  Lockridge.  22  OkL 
462,  98  Pac  427:  Watson  v.  San  Francisco 
I  R.  Co.,  41  Gal.  17;  Craig  v.  Smith,  65  Mo. 
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536  ;  CitkenB*  NaL  Baob  t.  BraDden.  19  N.  D. 
480.  126  N.  W.  102,  27  L.  R.  A.  (N.  S.)  8r»8: 
17  Amer.  ft  Ene.  of  Law.  o.  844;  !^  Cjc.  033 
et  MQ. ;  Naab  t.  Denton.  61  Pae.  896.1 

[3]  The  motion  set  forth  In  detail  the 
sronnds  for  a  new  trial,  showing  clearly  that 
the  snbstantial  rights  of  the  defendant  vera 
DUiteri&lly  affected  by  the  trregalarity  of  the 
court  by  whldti  the  defendant  was  prevented 
from  having  a  fair  trial  on  the  merits,  and 
by  reason  of  such  irregularities  the  defendant 
was  prarented  from  having  a  hearing  which 
ordinary  pmdence  could  not  have  prevented. 
The  error  complained  of  was  one  occurring 
at  the  trial,  and  the  assignment  of  error  tbat 
tbe  court  erred  in  overmllng  the  motion  for  a 
new  trial  Is  sufficient  to  presoat  the  question 
to  this  court  for  review.  De  Vitt  et  al.  r. 
City  of  Bl  Reno,  28  OU.  315,  114  Fac.  25,? ; 
Walter  A.  Wood  Mowing  &  Reaping  Co.  v. 
Famtaam,  1  Okl.  875,  S3  Pac.  867;  Ricbard- 
■on  T.  Mackay,  4  Okl.  828.  46  Pac.  546 ;  Board 
of  County  Com'rs  t.  Jones,  4  OU.  341,  61 
Pac.  665 ;  Boyd  v.  Bryan,  11  OkL  06,  6S  Pac. 
040;  C  B.  X.  ft  P.  R.  Oa  T.  Davis,  26  Okl. 
434«  109  Pac.  214;  Id.,  101  Pac.  1118;  Olaser 
V.  Glaser,  IS  Okl.  ,880,  74  Pac.  844. 

Tbe  cause  should  therefore  be  reversed 
and  r^nanded. 

PBB  CURIAM.   Adopted  in  whole. 


MONTOUR  V.  STATE.    (No.  A-2011.) 
(Criminal  Oourt  of  Appeals  of  Oklahoma. 
March  6,  1016.) 

(BglMut  by  ih0  Ooitrt.) 

Cbxhirai.  Law  (|  678*)— Evidbwce— Otheb 
A0T9— EucnoN. 

In  a  pnwecutios  for  statutory  rape,  where 
evidence  ii  introdaced  of  acts  of  sexual  inter- 
roune  between  the  proBecutriz  aad  the  defend- 
ant  other  than  the  one  charged  in  the  informa- 
tion, for  the  purpose  of  proviuff  the  act  charged. 
It  is  the  duty  of  the  couttt  upon  motion  of  the 
defendant,  made  when  the  state  rests  Its  case, 
to  require  the  state  to  elect  upon  which  one  of 
the  several  acts  it  intends  to  rely  for  a  con- 
viction. 

[Ed.  Note.— For  other  oiaes,  gee  Oriminal 
Law,  Cent.  Dig.  H  1680-1683;  Dec.  Dig.  { 
678.*] 

Error  from  Superior  Court,  Custer  Coun- 
ty; J.  W.  Lowter,  Judge. 

Arthur  Montour,  convicted  of  rape  in  the 
secMid  d^rree,  brli^  «ror.  Reversed. 

Ja&  M.  Fibackelford,  of  CUnton,  T.  B.  Nor^ 
fleet,  of  Miami,  Fla..  and  Oiddings  ft  CHd- 
dlngs,  of  Oklahoma  City,  for  plaintiff  in  ex^ 
ror.  Chas.  West,  Atty.  Oen.,  and  Smith  C. 
Matson,  Asst  Atty.  Gol,  for  the  State. 

DOYLE,  P.  J.  The  plaintiff  In  error,  Ar- 
thur Montour,  was  convicted  of  statutory 


>  Reported  In'  full  in  the  Padfle  Reporter ; 
reported  as  a  memorandum  decision  without 
opinion  in  59  Kan.  771. 


rape,  charged  to  have  been  committed  on  or 
about  the  22d  day  of  November,  1012,  on 
Hanua  Irion,  a  female  over  the  age  of  16 
years  aad  under  the  age  of  18  years,  of  previ- 
ous chaste  and  virtuous  character,  and  not 
the  wife  of  the  defendant.  On  the  24th  day 
of  March,  1913,  the  court  sentenced  the  de- 
fendant In  accordance  with  the  verdict  of  the 
Jury  to  be  confined  In  the  penitentiary  for  a 
term  of  five  years.  To  reverse  the  judgment 
an  appeal  was  taken  by  fliing  in  this  court 
on  June  4, 1913,  a  petition  In  error  with  case- 
made. 

The  evidence  for  the  state  was  substan- 
tially as  follows:  Hanna  Irion,  the  prosecu- 
trix, testified  tbat  she  was  16  years  of  age  tn 
August,  1912;  that  she  was  the  sister-in-law 
of  the  defendant;  tbat  she  was  working  in 
a  hotel  at  Weatherford,  and  the  defendant 
cbme  there  presumably  to  referee  a  wrestling 
match ;  that,  under  the  pretense  d  taking  her 
out  to  the  wrestling  mateh  tbat  night, '  he 
took  her  to  a  canyon  near  town,  where  Uiey 
stayed  for  aboat  three  hours,  and  while  there 
the  defendant  had  Intercourse  with  her  two 
or  three  times;  that  tbis.  was  the  first  time 
she  had  ever  bad  Intanonrse  with  any  one; 
that  It  was  painful,  but  did  not  cause  her  to 
bleed;  tbat  a  few  weeks  later  the  defend- 
ant came  to  the  hot^  and  forced  her  to  ao 
cominny  him  to  another  canyon,  and  again 
had  intercourse  with  her  two  or  three  times; 
that  this  was  about  November  20th;  that  the 
defendant  came  to  the  hotel  and  that  eve- 
ning \i8lted  her  In  the  kitchen,  staying  two  or 
tliree  hours,  and  there  by  force  accompUshed 
an  act  of  sexual  interconiae  with  her;  that 
this  was  about  Novembn  22d. 

T.  J.  UcOoy  testlfled  that  the  prosecutrix 
worked  two  or  three  months  at  his  hotel,  and 
he  remembered  the  defendant  having  been 
there  two  or  three  times,  and  <me  time  the 
defendant  went  back  to  the  kitchen  and  vis- 
ited the  prosecutrix;  that  he  remained  there 
until  about  10:30  p.  m.;  that  witness  went 
to  the  kitchen  aeveral  times  while  he  was 
there  and  noticed  nothing  unusual;  that  they 
were  laughing  and  talking,  and  seemed  to 
be  In  a  good  humor. 

Mrs.  McCoy  testified  that  she  romembered 
the  night  that  the  defendant  talked  to  the 
prosecutrix  In  the  hotel  kitchen;  that  die 
was  in  there  four  or  five  times  during  the 
time  the  defendant  was  there;  that  nothing 
unusual  was  apparent;  that  the  light  was 
burning  and  the  shades  up  and  the  doors 
were  all  open. 

F.  M.  Irion  testlfled  that  he  was  the  fa- 
ther of  the  prosecutrix,  and  that  she  was  16 
years  old  tn  August.  1012;  tbat  her  conduct 
had  bepn  Kood  so  far  as  he  knew. 

When  the  state  rested,  the  defendant  mov- 
ed the  court  to  require  the  state  to  elect 
which  one  of  the  ttiree  allegeil  oerurreiK^ 
testified  to  by  the  prosecutrix  It  relies  on  for 
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a  coavictlon.    The  motloii  wu  OTWroled, 

and  an  exceptloa  reserved. 

In  support  of  the  defense  tbat  the  proseca- 
trlx  was  not  at  the  time  of  previous  chaste 
and  virtnons  character,  two  physicians  were 
called,  who  testified  that  as  medical  experts 
they  would  state  that  sexual  intercourse  with 
a  virgin  between  the  age  of  16  and  18  years 
twice  within  SO  minutes  would  produce  a 
hemorrhage  caused  from  the  rupture  of  the 
hymen;  that  the  hemorrhage  would  likely  be 
BO  extensive  that  the  under  garments  would 
be  discolored. 

8.  A.  Townsend  testified  tliat  In  a  conversa- 
tion with  the  prosecutrix  at  a  dance  he  made 
some  passes  towards  her,  and  she  said,  "Well, 
if  we  were  outside  you  could  have  what  you 
want that  he  also  beard  her  tell  a  Mr.  Wil- 
son at  this  same  dance  to  meet  her  and  her 
Bister  at  a  certain  place,  and  that  he  coufd 
have  his  own  way;  that  on  a  later  occasion 
he  saw  Wilson  with  the  prosecutrix  and  her 
sister  at  a  dance  at  Porter's  place,  and  saw 
tta^  returning  the  next  morning  about  8 
o'clock. 

Gertrude  Iilon  testified  that  she  was  a 
stepsister  of  the  prosecutrix;  that  on  the 
momli^  after  the  wrestling  match  the  prose- 
oatriz  told  her  that  she  bad  gone  to  see  some 
friends  the  night  b^re;  that  she  later  told 
her  that  she  was  out  with  the  d^endant  that 
night,  bat  on  nether  occasion  did  ahe  men- 
tion that  the  defendant  had  raped  her.  The 
errors  assigned  and  argued  are,  in  substance, 
that  the  verdict  la  contrary  to  law  and  to  the 
evidence;  that  the  court  errad  in  its  rulings 
on  qnestlons  of  evidence,  and  in  refuslnff  re- 
quested instructions,  and  in  giving  instruc- 
tions  excepted  to;  and  that  the  court  erred 
In  refoBlng  to  require  the  state  to  elect  on 
which  one  of  the  three  criminal  acts  sworn 
to  by  the  ^secutilx  the  state  would  rely 
and  against  which  the  defendant  would  be 
required  to  defend 

Of  the  various  errors  assigned  for  a  re- 
versal of  the  judgm«it,  we  deem  it  necessary 
to  consider  only  the  last  It  has  been  hdd 
by  this  court  that,  in  a  proaecntion  for  stat- 
utory rape,  evidence  is  admissible  of  sexual 
acts  between  the  prosecutrix  and  the  defend* 
ant  prior  to  and  subsequent  to  the  one  charg- 
ed and  relied  upon  for  a  conviction,  to  show 
the  relation  and  familiarity  of  the  parties, 
and  as  tending  to  corroborate  the  testimony 
of  the  prosecutrix  as  to  the  particular  act 
relied  on  for  conviction.  Morris  v.  State,  9 
Okl.  Cr.  241,  131  Paa  731.  However,  where 
evidence  of  acts  of  intercourse  between  the 
prosecutrix  and  the  defendant  other  than 
that  relied  on  for  a  conviction  has  been  ad- 
mitted, it  is  the  duty  of  the  court  upon  mo- 
tion of  the  defendant  to  require  the  state  to 
elect  upon  which  particular  act  the  state  will 
rely  for  a  conviction,  and,  In  the  charge 
of  the  conrt,  the  Jury  should  be  restricted 


to  the  consideration  of  the  act  the  state  elects 
and  relies  on  for  a  conviction,  and  the  pur- 
pose of  evidence  of  acts  other  than  the  one 
relied  on  should  be  properly  explained 
therein. 

Here  the  prosecutrix  testified  to  three  a^ 
arate  and  distinct  offenses,  ^tber  one  of 
which  would  supiwrt  the  charge  In  the  in- 
formation, and  the  defendant  could  be  tried 
for  either,  and  separately  for  each  of  them. 
Under  the  ruling  of  the  court  refuaing  to  re- 
quire the  state  to  elect,  and  under  the  charge 
of  the  court  in  this  case,  a  verdict  of  guilty 
could  have  been  rendered,  although  no  two 
Jurors  were  convinced  beyond  a  reasonable 
doubt,  or  at  all,  of  the  truth  of  the  charge  as 
to  any  one  of  these  separate  offenses.  In 
this  class  of  cases,  as  well  as  In  any  other, 
the  state  must  rely  on  a  specific  offense;  and 
the  conviction,  tf  one  is  had,  must  depend 
upon  the  evidence  of  that  offense  altme. 
Other  incidents  are  Important  only  as  tiding 
to  prove  the  one  specific  offense,  for  the  al- 
leged commission  of  which  the  defendant  Is 
on  trial. 

It  follows  that  the  trial  court  cwnmitted 
prejudicial  error  In  overruling  the  defend- 
ant's motion  to  require  the  state  to  elect. 
The  Judgment  is  therefore  reversed.  The  su- 
perior court  of  Custer  county  having  been 
abolished,  the  cause  is  remanded  to  the  dis- 
trict court  of  said  county. 

FUIEMAN  and  ARMSTRONG,  JJ.,  concur. 


UNION  ACCIDENT  Oa  T.  WILLIS. 
(No.  8668J 

(Supreme  Court  of  Oklahania.   Jan.  12,  1016J 

(Bpttabua  hp  the  Oonrt.) 

1.  iNsmanCB  (|  645*)— Accioent  Poliot— 

BXCEPTBO  OAtrSB— PlXADINQ  AND  PbOOP. 

Where,  in  an  action  on  a  policy  of  accident 
insuraace,  it  is  claimed  that  death  was  due  to 
one  of  the  causes  excepted  from  the  operation 
of  the  policy,  it  is  for  the  insorer  to  plead  and 
prove  such  fact. 

[Ed,  Note. — For  other  cases,  see  Inautance, 
Cent  Big.  li  15S4.  1682-1644;  Dec  Dig.  | 
645.*] 

2.  INSUBANCT  (J  464*)— Accident  Poliot — Ih- 

IKNTXOHAI.  InJCBT. 

A  policy  of  iosurance,  which  provides  that 
indenmi^  ahall  not  be  payable  for  injories  fatal 
or  otherwise,  intentionally  inflicted  npon  the  in- 
sured by  himself  or  some  other  person,  does  not 
exclude  a  recovery  where  the  insured  dies  from 
a  fracture  of  the  sknll  cauaed  by  a  fell  on  a  bard 
pavement,  the  result  of  a  blow  ui  the  face  struck 
by  the  Qst  of  another,  where  the  Mow  but  not 
the  fatal  result  was  iDtenUonaUy  inSIcted. 

[Ed.  Note.— For  other  cases,  see  Insurance 
Cent.  Dig.  |  1184;  Dec.  rHgTf  464.*] 

3.  Insurance  (S  464*)- AcciDBNt  IiTEruuHCE 

— "INTENHONAIXT  InTXICTED." 

The  death  of  the  insured  not  having  been 
intended  by  his  assailant,  and  being  an  unfore- 
seen and  unusual  resolt  of  the  blow  struck,  Uie 

insurer  is  not  relieved  of  liability'on  account  ot 
the  fact  that  the  blow  itself  was  intentionally 
'  inflicted.  The  words  "intentionally  inflicted,"  as 
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used  in  tite  poller,  ■honld  be  eonitniad  to  tefer 
to  the  fatal  inJiiriM  reialtinff  from  the  fell,  and 

not  to  the  blow. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  1184 ;  Dec.  Dig.  $  464.*] 

4.  IKSUUHCT  a  146*)-^POUOT  — GOHSTEUO- 

If  a  poller  is  BO  drawn  aa  to  require  inter- 

S relation,  and  to  be  fairly  susceptible  of  two 
liferent  constructions,  the  one  wul  be  adopted 
tiiat  is  most  favorable  to  the  insured. 

[Ed.  Note.^For  other  cases,  see  Insurance, 
Cent.  Dig.  8S  S&2,  294-298 ;  Dec.  Dig.  fi  146.*] 

(AddUional  ByOaJnu  by  Editorial  Htaff.) 

B.  InSUBANCB  (J  485*)— CON8TEDCTrON  OF  POL- 
ICT— "EXTEBNAL,    VIOUENT,   AMD  ACCIDBN- 

TAt  Msanb"— "Accidental." 

An  injury  Intentionally  inflicted  by  another 
upon  the  insured,  and  without  the  foreknowledge 
or  oonnirance  of  the  insured,  is  an  injury  in- 
flicted through  "external,  violent,  and  accidental 
means."  An  Injury  is  "accidental,"  within  the 
meaning  of  an  insurance  policy,  althou^  it  is 
inflicted  intentionally  and  maJicioiulr  by  one 
not  the  agent  of  the  insund,  it  unintenUonal  on 
the  port  of  the  insured. 

[Bd.  Note.— For  otlier  txam,mea  Inmranosi 
Cent.  Dig.  H  ll«e-1169 ;  Dec.  Dig.  |  456.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series.  Accident;  Ilitemal, 
Violent,  and  Accidental  Means.} 

Gommlssioiien*  Opinion,  Division  Nnmber 
1.  Error  from  Superior  Court,  Mnskogee 
Gonnt? ;  Fdrrar  L.  McCain,  Jndge. 

Action  by  Mary  WlUla,  an  Infant,  hy  her 
Cnardian,  W.  P.  Dwnell,  against  the  Union 
Accident  Company,  a  corporatimi.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Baker,  Parael,  Gavin  &  Lelth  and  O.  A 
MouDtjoy,  all  of  Muskogee,  for  plaintiff  In 
error.  Amote  &  Rogers,  of  McAlester,  and 
Charles  A.  Cook,  ot  Muskogee,  for  defendant 
In  error. 

SHARP,  O.  Between  the  hours  of  8  and  9 
o^clock  on  the  evening  of  December  10,  1909, 
the  Insured,  Blley  W.  WUUs,  while  walking 
along  the  street  in  the  dty  of  Ardmore,  was 
knocked  down  by  a  blow  in  the  face  struck 
by  one  Ernest  Keys.  Striking  the  pavement, 
the  insured  snstained  a  fracture  of  the  skull, 
resulting  In  bis  death.  The  action  against 
the  defendant  la  brought  by  the  guardian  of 
the  beneficiary,  and  is  to  recover  on  a  cer- 
tain accident  policy  issued  on  the  life  of  said 
Blley  W.  WUUs. 

[1]  The  defense  in  this  court  is  predicated 
upon  two  certain  provisions  of  the  policy, 
which,  it  Is  claimed,  exempt  It  trma  any  lia- 
bility, namely: 

(1)  "In  the  event  that  the  Insured,  while  this 
policy  is  io  force,  shall  sustain  personal  bodily 
injury,  which  is  effected  directly  and  independ- 
ently from  all  other  causes  through  external,  vio- 
lent and  purely  accidental  means,  and  which  in- 
jury causes,  at  once  (within  24  hours).  *  *  • 
For  loss  of  life  four  hundred  dollars  (the  princi- 
pal sum  of  this  policy)." 

<2)  "Indemnity  shall  not  be  payable  for  in- 
Jnriea  fatal  or  otherwise  intennonally  inflicted 
opon  the  insured  by  htmself  or  some  other  per- 
son." 


We  fidl  to  find,  bowever,  Uiat  the  former 
provision  of  tbe  policy  yms  availed  of  by  the 
insurer  as  a  defense  in  the  trial  court  It 
Is  a  rule  weU  supported  by  authority,  and' 
based  upon  sound  prlndple,  that,  where  death 
or  injury  has  resulted  from  one  of  tbe  except- 
ed causes  enumerated  in  the  policy,  the  onus 
both  of  averment  and  proof  in  such  regard 
rests  upon  the  Insurer.  Vernon  v.  Iowa 
State  Traveling  Men's  Ass'n,  168  Iowa,  597, 
138  N.  W.  696;  Anthony  v.  Mercantile  Mutu- 
al Aca  Ass'tt,  162  Mass.  854,  38  N.  E.  973, 
26  L.  B.  A.  406,  44  Am.  St  Rep.  367;  Bail- 
way  Officials*  &  Employ^'  Acc,  Ass'n  t. 
Drummond,  66  Neb.  235,  76  N.  W.  662;  Ste- 
vens V.  Cont  Casualty  Co.,  12  N.  D.  463,  97 
N.  W.  862;  Standard  Life  &  Acc.  Ins.  Oo.  v. 
Jones,  94  Ala.  434,  10  South.  630;  Gronkhlte 
T.  Travelers'  Ins.  Ca,  75  Wis.  116,  43  N.  W. 
731,  17  Am.  St  Bep.  184;  Home  Benefit 
Ass'n  V.  Sargent,  143  tT.  S.  691,  12  Sup.  Ct 
832,  35  L.  Ed.  1160;  Accident  &  Employer's 
Liability  Insurance,  Fuller,  pp.  100--102.  Fur- 
ther consideration  need  not  therefore  be 
given  this  defense. 

[2,  3,  S]  In  tbe  absence  of  any  provision  to 
tbe  contrary,  a  policy  insuring  against  death 
effected  through  "external,  violent  and  ac- 
cidental means,"  an  injury  Inflicted  Inten- 
tionally by  another  upon  the  insured,  but 
without  the  foreknowledge  or  connivance  of 
the  insnred,  Is  within  the  terms  of  the  policy 
rendering  the  company  liable.  If  the  Injury 
is  not  brought  about  by  the  agency  of  the 
insured,  and  If  it  Is  not  anticipated  by  him, 
it -is  none  the  leas  accidental  as  far  as  be  Is 
concerned,  although  It  may  be  inflicted  with 
malice  and  premeditation  by  the  other  par- 
ty; the  great  weight  of  authority  being  that 
an  injury  Intentionally  Inflicted  upon  the 
Insured  by  another  is  accidental,  if  It  Is  un- 
intentional on  the  part  of  tbe  insured.  As  a 
protection  against  this  class  of  liability,  a 
clause  Is  frequently  inserted  In  policies  of 
accident  insurance,  specifying  that  the  policy  « 
shall  not  cover  Injuries,  fatal  or  otherwise. 
Intentionally  inflicted  upon  the  insured  by 
himself  or  some  other  person.  Ordinarily, 
where  a  policy  expressly  so  provides,  it  is 
not  necessary  that  the  Insured  should  take 
part  In  the  Intent  of  such  third  person,  in 
order  to  make  tbe  exception  (q;>eratlve,  and 
relieve  the  company  from  its  liability.  Tbe 
policy,  in  such  cases,  becomes  one  of  limited 
Indemnity  as  contradistinguished  from  that 
of  general  indemnity.  It  is  shown  that  the 
blow  sustained  by  the  Insured  was  intention- 
ally Inflicted.  The  testimony  as  to  the  origin 
of  the  trouble  between  Keys  and  the  Insured 
Is  conflicting.  That  of  plaintiff  tends  to 
show  that  the  Insured  was  sober  and  was  not 
tbe  aggressor  In  the  difficulty;  while  the  de- 
fendant's testimony  tends  to  establish  that  tbe 
Insured  was  drunk  at  tbe  time,  ran  Into  Keys, 
and  first  struck  blm.  There  is  nothing  in 
the  testimony  that  tends  to  distinguish  the 
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dlfficnlly  tvom  an  otdlnaiy  list  fight  where 
bat  two  or  three  Uowb  were  passed,  except 
In  the  fatal  consegnenoeB  that  attended  it 
KeTB  and  two  companions  met  Willis  and  an- 
other Indian  on  Caddo  street  near  one  of  the 
main  bnslneas  corners  of  the  city,  ^e  for- 
mer did  not  know  Willis  at  the  time,  and, 
whatever  may  have  provoked  tihe  dllBcnlty, 
there  is  no  room  for  belief  that  the  Injuries 
sustained  by  Willis  were  intended  by  Keys. 
At  the  time  Keys,  who  was  a  young  man, 
weighing  but  133  pounds,  though  right  hand- 
ed, was  unable  to  use  his  right  hand  on  ac- 
count of  a  broken  bone,  and  struck  the  Insur- 
ed, who  was  a  heavier  man,  with  his  left 
flsL  The  blow  knocked  the  insured  back- 
ward on  the  slanting  pavement,  wlUt  the  re- 
sult that  his  head  struck  the  pavement,  frac- 
turing bis  skull  and  causing  death.  Keys 
did  not  know  until  the  momli^  following 
that  Willis  had  died  as  a  result  of  the  falL 
It  is  not  even  claimed  that  Keys  Intended 
the  result  that  followed,  but  it  is  Insisted 
that,  having  struck  Willis  intentionally,  a 
recovery  cannot  be  had  on  account  of  the 
last-mentioned  provision  of  the  policy.  We 
do  not  think  so.  As  we  have  seen,  the  insur- 
ed's death  was  accidental.  The  injury  which 
resulted  fatally  was  not  intentionally  in- 
flicted by  Keys.  The  case  differs  materially 
from  the  great  majority  of  the  reported  cases. 
Had  Keys  had  In  his  band  a  deadly  weapon, 
the  use  of  which  was  reasonably  calculated 
to  produce  death,  and  In  fact  did  so,  a  differ- 
ent question  would  be  presented.  No  motive 
for  killing  the  latter  is  shown  to  have  exist- 
ed, and  the  means  used  Indicates  only  an  in- 
tention to  strike  the  Insured.  The  resnlt  was 
unforeseen  and  unusual,  and  not  sach  as 
would  ordinarily  follow  a  blow  with  the  fist 
It  was  not  the  logical  result  of  a  deliberate 
act,  and  conld  not  reasonably  have  been  an- 
ticipated by  Keys,  and  he  cannot  be  charged 
with  a  design  of  producing  It  It  was  the  re- 
sult of  fortultons  clrcumstan<^ 

In  Richards  v.  Travelers'  Ins.  Co.,  89  Cal. 
170,  26  Pac.  762,  23  Am.  St  Rep.  455,  the 
policy  exempted  against  liability  where  death 
was  the  result  of  design  on  the  part  of  the 
insured  or  any  other  person.  The  court  in- 
structed the  Jury  that: 

"If  the  death  of  Phillip  Richards  was  caused 
by  a  blow  dealt  him  by  H.  J.  DassonTllIe,  or 
Bome  other  person^  that  would  not  prevent  plain- 
tub  from  recovering  in  tiiis  action,  if  you  be- 
Uere  from  the  evidence  that,  when  Dassonville 
or  some  other  person  Inflicted  such  blow,  he  did 
not  mean  to  kill  said  Phillip  RichardB." 

The  giving  of  the  Instruction  was  sustain- 
ed. It  was  said  by  the  court  that  there  were 
clrcumBtances  In  evidence  tending  to  show 
that  if  Dassonville  did  give  the  blow  which 
resulted  afterwards  In  the  death  of  the  de- 
ceased (I>y  *^  fall  from  an  elevated  sidewalk), 
he  did  not  intend  such  result  and  It  would 
not  be  a  correct  construction  of  the  clause  of ' 
the  policy  under  review  to  say  that  It  In-' 
eludes  every  case  where  b  blow,  not  Intended ' 


to  kill,  unfortunately  and  undesignedly  pro- 
duces death. 

In  Travelers'  Protective  Aas'n  v.  Well.  40 
Tex.  Civ.  App.  629,  91  S.  W,  886,  the  action 
was  to  recover  for  the  loss  of  an  eye.  It 
was  complained  by  the  appellant  that  the 
trial  court  erred  in  charging,  in  effect  that 
If  the  assailant  did  not  Intend  the  parOcnlar 
injury,  plaintiff  was  entitled  to  recover,  and 
it  was  Insisted  that  a  verdict  should  hare 
been  directed  for  the  defendant  Sustaining 
the  contention,  it  was  said  by  the  court: 

"We  do  not  undertake  to  say  that  consequenc- 
es m^ht  not  follow  such  a  blow,  of  a  character 
so  unusual  and  so  apparently  unrelated  to  the 
act,  as  to  exclude  Uie  Mea  that  thc^  were  ioclnd- 
ed  within  the  general  intention  to  inflict  injury. " 

The  court  then  proceeds  to  distinguish  be- 
tween the  facts  there  presented  and  those  in 
Blcbards  v.  Travelers*  Ins.  Co.,  supra,  and 
further  says: 

"But  under  the  facts  of  this  case  we  are  of 
opinion  there  Is  no  room  for  oontroverBy,  We 
have  a  blow  of  the  fist,  struck  by  an  adult  man 
actuated  by  the  anger  and  passion  natorall? 
resulting  from  his  supposed  provocation;  a 
blow  struck  in  the  eye,  according  to  plaintUTa 
own  statement  The  force  was  sufficient  to 
knock  him  down,  and  the  injury  to  the  eye  was 
due  to  the  blow  and  not  to  the  fall.  We  think 
the  injury  to  the  eye  falls  clearly  within  the 
generu  purpose  to  mjure,  and  that  It  did  not 
devolve  on  Uie  defendant  to  show  that  Innea  had 
a  specific  intention  to  Inflict  the  particnlar  char- 
acter of  injury  which  might  flow  from  the  as- 
sault." 

In  Utter  v.  Travelers'  Ins.  Co.,  65  Mich. 
545,  82  N.  W.  812,  8  Am.  St  Rep.  913,  a  pro- 
vision of  the  policy  excepted  from  recovery 
for  death  or  personal  Injury,  the  result  of 
design,  either  on  the  part  of  the  Insured  or 
any  other  person.  The  Insured  was  sSiot  by 
an  officer ;  but  there  was  some  evidence  tend- 
ing to  show  that  the  oflicer  did  not  know  It 
was  the  insured  at  whom  he  shot,  and  that 
be  did  not  Intend  to  kill  the  Insured.  It  la 
said  In  the  opinion: 

"It  seems  to  me  that  the  design  intended  by 
the  terms  of  this  policy  must  l>e  the  design  that 
intended  the  actual  result  accomplish^,  and 
not  the  desi^  of  the  act  itself,  which  act  re- 
sulted in  the  killing  of  one  contrary  to  the  de- 
sign of  the  act.  If,  when  Berry  fifed  ttiis  shot 
he  did  not  know  the  man  he  dved  at  was  Utter, 
and  did  not  intend  to  kill  Utter,  it  cannot  be 
said  that  Utter  lost  bis  life  by  the  dengn  of 
Berry." 

In  Orr  v.  Travelers'  Ins.  Co.,  120  Ala.  647, 
24  South.  907,  after  quoting  fnun  the  opinion 
in  Utter  t.  Travelers'  Ins.  Co.,  the  court  an- 
nounced the  principle  stated  to  be  correct 
In  Travelers'  Protective  Aas'n  r.  Fawcett 
(Ind.  App.)  104  N.  E.  901,  the  insurer  defend- 
ed under  a  paragraph  in  the  policy  denying 
a  recovery  where  the  insured  came  to  his 
death  as  the  result  of  an  injury  intentionally 
inflicted  by  another.  In  that  case  the  un- 
controverted  evidence  showed  that  the  assaU- 
ant,  a  bank  robber,  discharged  several  shots 
from  revolvers  Into  a  group  of  four  men 
'  huddled  together  In  txmt  of  a  vault  in  the 
bank.  The  company  relied  upon  the  pre- 
sumption that  a  person  Intends  the  usual  and 
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onliiiary  oonsequencee  of  his  act ;  that,  rely- 
ing upon  this  presumption,  the  nsual  and 
ordinary  consequences  of  such  an  act  would 
be  to  kill  or  injure  some  one  or  more  of  them ; 
and  that,  as  there  was  no  erldence  tending 
to  oTercome  the  presumption,  it  must  pre- 
vail and  be  saffldent  to  establish  the  fact 
that  the  robber  intentionally  killed  the  in- 
aured.  The  Judgment,  however,  of  the  trial 
court  was  affirmed,  and  In  the  course  of  the 
opinion  the  following  language  was  used; 

'*The  gaestion  arises  under  a  contract  by 
which  it  was  stipulated  that  the  aasociation 
■honld  not  be  Uable  on  account  of  injuries  in- 
tentionally inflicted  on  the  assured  by  any  other 
person.  'Intentional  iujurles'  inflicted  on  the 
assured  by  some  other  person,  within  the  mean- 
inic  of  this  contract,  refers  to  injuries  which  the 
otter  person  actually  directed  against  the  in- 
sured and  intended  to  inflict  upon  him.  The 
parties  contracted  with  reference  to  the  actual 
intention  of  the  person  inflicting  the  injury, 
rather  than  such  an  intention  as  the  law  pre- 
•omes  as  against  a  wrongdoer.  *  *  *  In  such 
a  case,  if  an  act  is  shown  whidi  would  naturally 
and  reasonably  result  in  injury  to  some  one  of 
■ereral  persons,  it  may  be  presumed  that  the  an- 
tbor  of  the  act  Intended  to  injure  some  one ;  bat 
It  cannot  be  presumed,  as  against  any  one  except 
the  author  of  the  act,  that  be  intended  the  in- 
jury for  the  particular  perstm  Trtu>  reoelTed  it" 

The  court  thrai  cites  Titter  t.  Travelers' 
Ins.  Co.,  and  ac^roves  the  principle  an- 
nounced therein,  though  expressing  a  doubt 
as  to  the  a^licatlon  to  the  state  of  taata 
shown  to  exist  in  the  Utter  Case. 

Discussing  the  question  of  acddents  and 
risks  excepted  in  accident  Insurance,  it  is 
said  in  1  Cyc.  257,  that  Intentional  Injuries 
inflicted  on  the  person  of  Insured  are  usual- 
ly considered  "accidental,**  and  as  coming 
within  the  proviso  that  the  insurance  shall 
extend  to  Injuries  sustained  through  "exter- 
nal, violent  and  accidental  means,"  hat  that, 
where  the  policy  provides  that  It  shall  not 
extend  to  Injuries  or  death  resulting  from 
"Intentional  injuries  Inflicted  by  the  insured 
or  any  other  ^rson,"  such  provision  Is  valid 
and  binding,  and  no  recovery  can  be  had  for 
Injuries  or  death  so  Inflicted.  It  is  further 
said.  In  discussing  the  question  of  Intent,  that 
the  existence  of  an  Intent  on  the  part  of  the 
person  infllctiog  the  Injury  Is  necessary,  and 
this  intent  must  be  to  inflict  the  Injury  ac- 
tually Inflicted.  See,  also,  Corpus  Juris,  vol. 
1,  p.  442;  Railway  Offldals'  &  Employes' 
Acc.  Ass'n  V.  Drummoud,  56  Neb.  235,  76  N. 
W.  562;  Gaynor  v.  Travelers'  Ins.  Co.,  12 
Ga.  App.  601,  77  S.  E.  1072. 

The  death  of  the  insured  not  having  been 
Intended  by  Keys,  and  being  an  trnforeseen 
and  unusual  result  of  the  blow  struck,  the  in- 
surer is  not  relieved  of  liability  on  account 
of  the  fact  that  the  blow  itself  was  lutentton- 
ally  inflicted.  The  words  "Intentionally  In- 
flicted" iu  this  case  should  be  construed  to 
refer  to  the  fatal  Injuries  resulting  from  the 
fall,  and  not  to  the  blow. 

[4]  Where  the  meaning  of  a  policy  of  in- 
surance Is  ambiguous,  or  so  drawn  as  to  be 


fairly  susceptible  of  dlfFer«it  constmctlonB, 
it  will  be  construed  strictly  against  the  in- 
surer, and  that  construction  adopted  which  is 
most  favorable  to  the  Insured.  Taylor  v.  Ins. 
Co.  of  North  America,  26  Okl.  92,  105  Fac 
354,  138  Am.  St  Bep.  906 ;  Capital  Fire  Ins. 
Co.  V.  Carroll,  26  Okl.  286,  109  Pac.  635; 
Southern  Surety  Co.  v.  Tyler  &  Simpson,  30 
Okl.  lie,  120  Pac.  936;  Standard  Accident 
Ins.  Co.  v.  Hlte,  Adm'r,  37  Okl.  305,  182  Pac. 
333,  46  L.  R.  A  (N.  S.)  9S6.  Also,  wheu  a 
stipulation  or  exception  to  a  policy  of  insur- 
ance emanating  from  the  Insurer  Is  capable 
of  two  meanings,  the  one  is  to  be  adopted 
which  is  the  most  favorable  to  the  insured. 
May  on  Insurance,  SS  174,  175;  Janneck  v. 
Metropolitan  Life  Ins.  Co..  162  N.  T.  674,  57 
N.  E,  182 ;  Forest  City  Ins.  Ca  v.  Hardesty, 
182  III.  39,  65  N.  E.  139,  74  Am.  St  Rep.  161 ; 
Thompson  v.  Phenlx  Ins.  Co.,  186  U.  S.  287, 
297,  10  Sup.  Ct  1019,  34  L.  Ed.  408;  Allen 
V.  Ins.  Co.,  85  N.  Y.  473 ;  Utter  v.  Travelers' 
Ins.  Co.,  65  Mich.  646,  32  N.  W.  812,  8  Am. 
St  Rep.  913  r  Massachusetts  Benefit  Life 
Ass'n  T.  Robinson,  104  Ga.  266,  30  S.  B.  918, 
42  L.  R.  A.  261. 

The  judgment  of  the  trial  court  should  be 
affirmed. 

FEB  CURIAM.  Adopted  tD  whole. 


TICK  V.  VICK.    (No.  3827.) 
(Snpreme  Court  of  Oklahoma.    Dec.  22,  1914. 
Rehearing  Denied  Jan.  26,  191&) 

(ByUabut  fty  th»  Court.) 
DiTOBCB  a  240*)->AXJUIXCT— AMOunT. 

Evidence  examined,  end  held,  that  the  ali- 
mony awarded  by  the  court  is  not  shown  to  be 

excessive. 

[Ed.  Note.~For  other  cases,  see  Divorce, 
Cent  Dig.  H  676-678,  680;  Dec  Dig.  |  240.«] 

Error  from  Dlatrfct  Court,  Muskogee  Coon- 
tj;  B.  O. Allen,  Judge. 

Action  by  P.  M.  Vide  agalnat  Annie  Vicfc. 
Judgment  tor  defendant,  and  plaintiff  brings 

error.  AflSrmed. 

Edward  Curd,  Jr.,  of  Muskogee,  for  plain- 
tiff in  error.  G.  W.  F.  Brown  and  R.  Emmett 
Stewart,  both  of  Muskogee,  for  defendant  in 
error. 

PER  CURIAM.  On  March  3,  1911,  P.  M. 
Vlck,  plaintiff  in  error,  sued  Annie  M.  Vick. 
defendant  In  error,  In  the  district  court  of 
Muskogee  county,  for  divorce.  On  December 
13,  1911,  she  appeared  and  filed  her  amended 
answer  and  cross-petition,  alleging  cruel  and 
inhuman  treatment  and  adultery  on  the  part 
of  plaintiff,  and  praying  for  divorce  and  per- 
manent alimony,  for  the  custody  of  the  three 
minor  children,  and  for  attorney's  fees.  Aft- 
er reply.  In  effect  a  general  denial  of  the  alle- 
gations set  forth  in  the  cross-petition,  there 
was  trial  to  the  court  and  Judgment  for  de- 
fendant decreeing  her  a  divorce  pnrauant  to 
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the  prayer  of  her  cross-petition  and  award- 
ing her  the  care  and  custody  of  the  children. 
Aa  permanent  alimony  she  was  decreed  lot  14 
of  block  8  of  the  city  of  Muskogee,  together 
with  the  Improvements  thereon;  also  the 
household  and  kitchen  furniture  therein  and 
flOO  per  moDth.  The  decree  fixed  a  specific 
lien  on  all  property  of  plaintiff,  hoth  real  and 
personal,  for  the  payment  of  the  alimony. 
After  motion  for  a  new  trial  filed  and  over- 
mled,  plaintiff  brings  the  case  here,  and  as- 
BigDB  that  the  court  erred  in  that  part  of  the 
decree  fixing  alimony,  because,  he  says,  the 
same  is  unreasonable  and  excessive.  The 
evidence  discloses  that  both  parties  are  ne- 
groes. They  were  married  In  Mississippi  in 
1884,  and  15  children  were  born  of  the  mar- 
riage of  whom  3  are  minors.  Plaintiff  Is  a 
"bootlegger,"  and  Uvea  in  Muskogee  with  hla 
mistress.  There  he  bought  lot  14  in  block  8, 
and  built  a  brick  house  thereon,  furnished  it 
well,  and  therein  supports  her  In  comparative 
ease  In  open  and  notorioos  adultery,  and. 
until  otherwise  decreed,  he  there  also  main- 
tained the  S  minor  children.  .His  Income 
from  Illegal  traffic  in  whisky  la  considerable. 
His  daughter  testified  that  It  was  some  $100 
or  9200  per  day,  wtalcA  ia  not  denied.  His 
wife  is  46  yea,TB  old,  and  was  told  by  him 
tiiat  she  was  unfit  for  further  service.  She 
takes  in  washing  for  a  llTlng.  The  evidence 
discloses  that  he  has  accumulated  considera- 
ble property,  which  In  his  brief  he  admits  to 
be  worth  some  f6,000.  He  owes  about  ¥800. 
The  statute  provides  (Rev.  Iawb  1910,  I 
4909)  that  alimony  "  •  •  •  may  be  al- 
lowed to  her  in  real  or  pergonal  pr<q;>erty, 
or  both,  or  by  decreeing  to  her  soeh  sum  of 
money,  payabte  either  In  gross  or  in  Install- 
ments, as  the  court  may  deem  Just  and  equi- 
table." 

As  the  adequacy  or  excesslveness  of  an  al- 
lowance of  permanent  alimony  depends  large- 
ly upon  the  drcumstancea  of  each  particular 
cUFie,  we  cannot  say  that  tliia  allowance, 
which  decrees  from  out  the  estate  of  plaintiff 
alimony  in  a  lot  of  unascertained  value,  with 
a  brick  house  thereon  worth  $1,100^  together 
with  tbe  household  and  kitchen  furniture,  is 
excessive.  Nor  can  we  say  that  the  further 
allowance  of  $100  Is  excessive,  in  view  of 
plalntlfTs  Income. 

Affirmed.  All  the  Justices  concur,  except 
KAKE,  C.  J.,  absent  and  not  participating. 


MILBOUBNE  v.  KELLET.  (No.  19123.) 
(Supreme  Court  of  Kansai.   Jan.  9,  1915.) 


(8vlJahu9  &v  the  Court.) 
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1.  CoNsrrnJTioNAL  IjAw  (J  107*) 
RioHTS— Limitation  of  Actiorb. 

It  is  within  the  power  of  the  Tjegislatare  to 

amend  a  statute  of  limitation  by  shortening  the 
time  in  which  an  existing  cause  of  action  may  be 
barred,  provided  a  reasonable  time  is  given  for 


the  commencement  of  en  action  before  the  bar 
takes  effect 

[£d.  Note.— For  other  cases,  see  C>>D8titutjonal 
Law,  Cent.  Dig.  H  246-261;  Dec  Dig.  {  107.*] 

2.  EXECUTOBS  AND  AoiaiTIBTBATOBa  (|  225*)— 

Pbesentation  of.  Claim— LiiiiTATioiT  Peri- 
od— Statutes. 

In  an  action  to  establish  a  claim  against 
the  estate  of  a  deceased  person  it  was  riiown 
that  the  letters  of  adminigtration  issued  on  De- 
cember 10, 1910.  At  that  time  the  statute  (sec- 
tion 3516,  Gen.  Stat  1900),  allowed  three  years 
for  the  presentation  of  claims.  An  act  which 
took  effect  on'  the  22d  day  of  May,  1911  (chap- 
ter 188,  Laws  1911),  reduced  the  time  to  two 
years,  with  a  provision  that  all  demands  not 
exhibited  within  two  years  shall  be  forever 
barred.  Although  the  plaintiff  bad  18  months 
after  the  act  took  effefit  in  which  he  might, 
have  commmced  his  action,  his  claim  was  not 
exhibited  untQ  more  than  two  years  thereafter. 
Held,  that  he  was  allowed  a  reasonable  time 
to  pursue  bis  remedy,  and  that  the  action  is 
barred  by  the  new  statute. 

[Ed.  Note.— Fca-  other  cases,  see  Executora 
and  Adminiatraton,  Cent  Dig.  H  789-800,  802, 
803.  805;  Dee.  Dig.  i  226*} 

5.  EXECUTOBS  AUD  AOHINISTRATOSa  (}  226*}— 

Presentation  of  Ouiii— Limitatiobs— iBns- 

FENSION. 

The  fact  phaX  the  claim  was  filed  In  the 
probate  court  and  tiiat  the  administrator  bad 
knowledge  of  it  and  had  made  efforts  to  adjust 
and  settle  it,  will  not  suspend  the  statute  nor 
estop  the  administrator  from  relying  upon  the 
bar  of  the  statute. 

[Ed.  Note.— For  oilier  cases,  see  Executors 
and  Administrators.  Cent  Dig.  |S  789-800;  802, 
803,  806;  Dec  Dig.  I  226.*] 

4.  exbctjtobs  and  admxki8teat0b8  (|  226*)— 
Pbesentation  of  Claim  —  Ldhtatiohs  — 
Beasonable  Time. 

Nor  will  the  plaintiff  be  heard  to  say  that 

by  reason  of  Buch  acts  and  conduct  of  the  admiit- 

istrator  the  period  of  IS  months  was  not  in 

this  case  a  reasonable  time. 
[Ed,  Note.— For  other  cases,  see  Executors 

and  Administrators,  Cent  Dig.  H  789-800.  802, 

803,  805;  Dee.  Dig.  {  225.*] 

6.  EXBCUTOBS  AND  ADMINISTUTOBS  Q216*)— 
ACrnon   AOAliraT  AD]IIinSIRATO»-%IGHT— 

Sebvicxs. 

No  cause  of  action  against  an  administrator 
In  hla  official  capacity  can  be  based  upon  serv- 
ices rendered  him  in  the  administration  of  tiie 
estate.  Brown  v.  Quinton,  80  Kan.  47,  102 
Pnc.  242,  25  L.  R.  A.  (N.  S.)  71,  18  Ann.  Cas. 
290. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |  767;  Dec.  Dig. 

5  216.*]  «  . 

Appeal    from    District    Court,  Harlon 

County. 

Action  by  F.  D.  MUboume  against  O.  W. 
Kelley,  administrator.  From  judgment  for 
defendant,  plaintiff  appeala  Affirmed. 

W.  H.  Carpenter,  of  Marion,  and  Branlne 

6  Hart,  of  Newton,  for  appellant.  C  U. 
Clark,  of  Peabody,  and  Wm.  B.  B^m,  ot 
Kansas  City,  Mo.,  for  appellee. 

PORTER,  3.  The  action  was  commenced  In 
the  probate  court  to  establish  a  claim  against 
the  estate  of  Thomas  Kelley,  deceased.  Prom 
an  order  disallowing  the  claim  an  appeal  was 
taken  to  the  district  court,  where  pleadings 
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were  filed.  The  tfUtrict  court  beld  that  the 
action  wu  barred  by  the  statate  ot  llmlta- 
tlon  and  BOBtalned  a  demnrier  to  the  peti- 
tion. From  tiiiB  mllng  the  plaintiff  appeals. 

[f,  1,4]  The  letters  of  adrntnlstRition  Is- 
Bued  on  December  10, 1910.  At  that  time  the 
Btetnte  allowed  three  years  for  the  presenta- 
tion oi  claims.  By  an  act  which  took  effect 
on  the  22d  day  of  May,  1911  (cbapter  188, 
Laws  1911)  tbB  time  was  reduced  to  two 
years.  Section  4  of  Uie  new  act  provides 
that  all  demands  not  exhlMted  within  two 
years  shall  be  forever  barred.  Section  11 
amends  section  3541,  Gen.  Stat  1009,  and 
provides  that: 

"No  executor  or  administrator,  after  having 

gven  notice  of  hia  appointmeiit  ab  provided  ia 
is  act,  shall  be  held  to  answer  to  the  salt  of 
any  creditor  of  the  deceased  nnlesa  It  be  com- 
menced within  two  yean  from  the  time  of  his 
giving  bond." 

The  act  expressly  repeals  the  old  law  al- 
lowing three  years  In  which  to  present  claims. 
The  plaintiff's  claim  was  presented  and  notice 
eerved  upon  the  administrator  December  12, 
1912,  more  than  two  years  after  the  issuance 
of  letters  and  the  giving  of  the  admlnistra- 
tor's  bond.  The  only  question  Is  whether  the 
two-year  statute  controls  in  this  action. 

The  plaintiff's  main  contention  is  based 
upon  secUon  9037,  Gen.  Stat  1909,  which 
fixes  the  rules  for  the  interpretatlrai  of  stat- 
utes, and  which  provides  that  tlie  repeal  of 
a  statute  shall  not  "affect  any  right  wliich 
accrued,  any  duty  imposed,  any  penalty  in- 
curred, nor  any  proceeding  commenced,  un- 
der or  by  virtue  of  the  statute  repealed." 
The  contentlcm.  In  other  words,  Is  that  the 
administration  of  the  estate  was  a  "proceed- 
ing commenced,"  and  the  demand  of  the 
plaintiff  was  a  "right  accrued,"  under  the 
statute  r^jealed  by  the  act  of  1911.  Wheth- 
er or  not  the  administration  of  an  estate  may 
be  regarded  as  a  "proceeding  commenced"  It 
1b  unnecessary  to  decide;  the  only  proceed- 
I14  Involved  In  this  action  Is  plaintiff's  claim 
against  the  estate,  aiid  it  was  commenced  by 
the  service  of  the  notice  upon  the  adminis- 
trator under  the  provisions  of  section  91  ot 
the  executor's  and  administrator's  act  and 
section  92  as  amended  by  the  act  of  1911. 
Hanson  t.  Towle,  Adm'r.  19  Kan.  278,  279; 
Cllf^  V.  Meuser,  79  Kan.  fXS,  100  Pac.  643. 
From  the  time  notice  was  served  upon  the 
administrator  the  proceeding  has  been  an 
action  to  recover  uptm  a  claim  against  the 
estate.  Manifestly,  when  the  i^ipeal  was  tak- 
en to  the  district  court  from  the  order  dls-' 
allowing  the  claim,  the  whole  matter  of  the 
estate  was  not  broui^t  to  the  district  court ; 
nothing  was  appealed  except  this  proceeding 
against  tlie  estate,  and  since  It  was  not  a 
"proceeding  commenced"  under  the  r^tealed 
statute,  but  was  commenced  under  the  new 
statute,  the  latter  controls.  "Vbe  Legislature 
has  full  control  over  the  remedy  and  as  the 
new  statute  affects  the  remedy  only,  the  Leg- 
islature could,  without  violating  any  rights 
14fiP.-62 
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of  the  idalntiff  or  at  Other  parties  dndlarly 
situated,  reduce  the  period  In  which  claims 
may  be  filed  against  tlie  estates  of  decedents 
and  sulwtttute  another  statute  of  limitation. 
In  EeltlL  T.  Keith,  28  Kan.  20,  it  waa  held 
that  the  two-year  statute  of  limitations  In 
force  at  the  time  of  a  tax  sale  could  be  ex- 
tended to  five  years  by  the  legislature  with- 
out being  open  'to  the  objection  that  It  im- 
pairs the  obligation  of  contracts  In  violation 
of  the  Oonstltutlon  of  the  United  States.  In 
the  opinion  It  was  said: 

"The  rights  of  parties  in  respect  to  contracts 
are  liable  to  be  affected  In  many  w&ys  by  chang- 
es in  the  laws,  but  where  Buch  chaneea  belong 
merely  to  the  remedy,  or  to  matters  of  evidence, 
such  chan^  are  not  held  by  the  decisions  of  the 
courts  to  impair  the  obligation  of  the  contract 
It  is  a  general  rule  that  the  state  has  complete 
control  over  the  remedies  which  it  offers  to  suit- 
ors in  its  courts,  and  therefore  we  think  the  Leg- 
islature, without  the  violation  of  any  consCitu- 
tionel  tight,  might  repeal  the  statute  of  limita- 
tion of  two  years,  and  snbstitate  a  new  one  of 
five  years."    26  Kan.  40. 

The  statute  providing  rules  for  the  con- 
struction of  statutes  contains  no  proylslon 
for  the  saving  of  a  remedy  or  former  proce- 
dure. In  the  recent  case  of  Bowen  v.  Wil- 
son, 93  Kan.  861,  144  Pac.  2S1,  it  was  held 
that  there  Is  no  vested  right  to  an  appeal, 
and  that  tlie  Legislature  may  take  away  from 
a  defeated  party  the  privilege  before  the  a.p- 
peal  has  been  taken.  To  the  same  effect  see 
Coal  Co.  T.  Barber,  47  Kan.  29,  27  Pac  114 ; 
Kansas  City  t.  Dore,  TO  Kan.  28,  88  Paa  589. 
The  plaintiff  dtes  and  relies  largely  upon 
the  case  tit  Sobn  v.  Waterson,  17  Wall.  696. 
21 U  Ed.  737,  viAiere  a  Kansas  statute  of  lim- 
itations was  eonstmed  so  that  the  limitation 
was  held  to  commence  when  the  cause  of  1x^ 
tlon  Is  first  snbjected  to  the  opoatlon  of  the 
statute,  nnlesB  the  LeclBlatare  baa  otherwise 
provided.  The  <^lnion,  however,  distinctly 
recognises  three  different  modes  adopted  by 
the  courts  for  construing  sudi  statutes  In 
ordw  to  arcAA  giving  to  the  literal  language 
an  effect  which  would  al»olutely  bar  the 
cause  of  action  as  soon  as  the  statute  went 
into  effect.  In  the  opinion  It  was  said : 

"A  statute  o£  limitations  may  undoubtedly 
have  effect  upon  actions  which  have  already  ac- 
crued as  well  as  jy)on  actions  which  accrue  aft- 
er its  passage.  Whether  it  does  so  or  not  will 
depend  upon  the  language  of  the  act,  and  the  ap- 
parent intent  of  the  Legislature  to  be  gathered 
therefrom.  When  a  statute  declares  generally 
that  no  action,  or  no  action  of  a  certain  class, 
shall  be  brought  except  within  a  certain  limited 
time  after  it  shall  have  accrued,  the  language  of 
the  statute  would  make  it  apply  to  past  actions 
as  well  as  to  those  arising  in  the  future.  But 
if  an  action  accrued  more  than  the  limited  time 
before  the  statute  was  passed,  a  literal  inter- 
pretation of  the  statute  would  have  the  effect  of 
absolutely  barring  such  action  at  once.  It  win 
be  presumed  that  such  was  not  the  intent  of  the 
Legislature.  Such  an  intent  would  be  unconsU- 
tational.  To  avoid  such  a  result,  and  to  ttLn 
the  statute  a  construction  that  will  enable  It  to 
stand,  courts  have  given  it  a  prospective  opera- 
tion. In  doing  this,  three  different  modes  have 
been  adopted  by  different  courts.  One  Is  to 
make  the  statute  apply  only  to  causes  of  ac- 
tion arising  after  its  passage.  But  as  this  oon- 
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Btruction  leaves  all  actdons  existing  at  the  pas- 
sage of  the  act,  without  any  Umitatioii  at  all 
(which,  it  is  presumed,  could  not  have  been 
intended),  pother  rule  adopted  is  to  construe 
the  statute  as  applying  to  aucb  eiifiting  actions 
only  as  have  already  run  out  a  portion  ot  the 
statutory  time,  but  which  still  have  a  reasonable 
time  left  for  prosecution  before  the  statutory 
time  expires — which  reasonable  time  is  to  be  es- 
timated by  the  court— leaving  all  other  actions 
accruing  prior  to  the  statute 'uoaffccted  by  it. 
The  latter  rule  does  not  seem  to  tie  founded 
on  any  better  principle  than  the  former.  It 
still  leaves  a  la^e  class  of  actions  entirely  un- 
provided with  any  limitation  whatever,  or,  as 
to  them,  is  nnoonstitutional,  and  is  a  more  ar- 
bitrary rule  than  the  first.  A  third  construction 
is  that  which  was  adopted  by  the  court  below 
in  this  case,  and  which  we  re^ud  as  much  more 
sound  than  either  of  the  others."  17  Walt  B09, 
21  L.  Ed.  737. 

The  second  of  these  three  recognized  roles 
ur  methods  of  construction  had  already  re- 
ceived the  approval  of  the  same  court  in 
Ross  and  King  v.  Duval  et  al.,  13  Pet  45,  10 
L.  Ed.  61.  It  has  been  the  rule  followed  In 
this  state  from  the  earliest  decisions.  In 
Morton  V.  Sharkey,  McCahon,  113  (Dass.  Ed.) 
1  Kan.  535,  It  was  said,  "the  Legislature 
mast  give  a  reasonable  time  to  bring  suits 
OD  causes  of  action  which  are  not  barred  by 
the  existing  law  when  the  new  one  is  enact- 
ed" (syl.  4),  and  it  was  held  that  where  the 
act  falls  so  to  provide,  suit  may  be  brought 
vrltbln  a  reasonable  time  after  the  passage 
of  the  new  act.  l^e  case  was  cited  with  ap- 
proval In  Shepard  v.  Olbson,  88  Kan.  SOS, 
306,  128  Pac.  371.  where  It  was  said  In  the 
opinion: 

"It  is  competent  however,  for  the  Legislature 
to  enact  a  statute  sivortening  the  period  within 
which  an  action  for  the  enforcement  of  a  con- 
tract must  be  brought  if  a  reasonable  time  is 
allowed  after  the  passage  of  the  act  in  which 
to  bring  an  action. 

It  la  settled  by  the  ^eat  wdght  of  author- 
ity, and  Is  no  longer  disputed,  that  it  Is 
within  the  power  of  the  Leglslatare  to  amend 
a  statute  of  limitations  either  by  shortening 
or  extending  the  time  in  wblcb  an  existing 
canse  of  action  may  be  barred,  provided  a 
reasonable  tbne  is  given  for  the  commence- 
ment of  an  action  before  the  bar  takes  effect 
In  Terry  t.  Anderson,  95  V.  S.  628,  page  633, 
24  L.  Ed.  S66,  Chief  Justice  Walte  used  this 
language: 

"The  parties  to  a  contract  have  no  more  a 
vested  interest  in  a  particular  limitation  which 
has  been  Sxed  than  they  have  in  an  unrestrict- 
ed right  to  sue.  They  have  no  more  a  vested 
interest  in  the  time  for  the  commencement  of 
an  action  than  they  have  in  the  form  of  the  ac- 
tion to  lie  conmienced;  and,  as  to  the  forms 
of  action  or  modes  of  remedy,  it  is  well  settled 
that  the  Legislature  may  change  them  at  its  dis- 
cretion, provided  adequate  means  of  enfordtng 
the  right  remain." 

To  the  same  effect  see  Bansberry  v. 
Hughes,  174  Ind.  638,  92  N.  E.  783;  Culbreth 
V.  Downing,  121  N.  C.  205,  28  S.  B.  294.  61 
Am.  St  Rep.  661;  Wooster  v.  Bateman,  126 
Iowa,  552, 102  N.  W.  621 ;  19  A.  &  E.  Encyc. 
of  L.  160. 


[3]  Certain  ftets  are  allied  In  the  peti- 
tion which  it  is  contended  estop  the  adminis- 
trator from  setting  up  the  bar  of  the  statute. 
It  is  stated  that  plaintiff's  claim  was  Sled  In 
the  probate  court  In  January,  1911,  and  that 
the  administrator  had  knowledge  of  the 
claim,  and,  moreover,  that  the  parties  had 
made  some  efforts  to  settle  it  It  has  been 
held,  however,  that  no  action  of  the  admin- 
istrator can  suspend  the  statute,  nor  wlU 
any  promise  or  acknowledgment  of  a  claim 
by  him  have  that  effect  Collamore  v.  Wil- 
der, 19  Kan.  67;  Hanson  v.  Towle,  Adm'r,  19 
Kan.  273;  Clawson  v.  McCune'a  Adm'r,  20 
Kan.  337;  ^tna.  Life  Ins.  Co.  v.  Swayze, 
Adm'x.  30  Kan.  118,  1  Pae.  36. 

[B]  Two  causes  of  action  are  set  out  In  tbe 
petition.  The  second  is  for  services  rendered 
the  defendant  in  the  administration  of  the 
estate,  and  it  is  urged  that  this  claim  was 
not  barred  by  any  statute.  Debts  and  obli- 
gations, however,  which  were  not  contracted 
by  the  decedent  cannot  be  made  the  basis  for 
a  claim  against  the  estate.  In  a  quite  aim' 
liar  case  (Brown  v.  Qulnton,  80  Kan.  47,  102 
Pac.  242,  25  L.  R.  A.  [N.  S.l  71,  18  Ann.  Cas. 
290),  the  action  was  to  recover  for  the  serv- 
ices of  attorneys  employed  by  an  adminis- 
tratrix In  proceedings  In  behalf  of  the  estate. 
It  was  held  that  the  defendant  was  liable 
personally,  but  not  in  her  official  character, 
and  that  no  cause  of  action  was  stated 
against  her  as  administratrix  or  against  the 
estate.  ManlfMtly,  the  same  principle  ai^ 
plies  here. 

It  follows  that  the  demurrer  to  the  petition 
was  rightly  sustained,  and  the  Judgment  Is 
affirmed.  All  the  Jnstleee  concurring. 


NORMAN  T.  RlTIiLM AN  et  aL  (No.  10163.) 
(Supreme  Court  of  Kansas.     Jan.  9,  1915.) 

(SvllahuM  ht  tke  Court.) 

1.  Bills  and  Notxb  (|  443*)— Acnoirs— Bvi- 

DBNOB. 

In  making  a  loan  of  money,  a  Mtuniasory 

note  was  taken,  payable  to  the  order  of  the 
lender  at  a  certain  date,  if  living,  or,  tn  case  of 
bis  death,  to  his  wife.  The  lender  having  died 
before  the  note  was  paid,  the  administrator  of 
his  estate  sued  ths  maker  and  joined  the  widow 
as  a  defendant  who  answered,  daimlug  the 
amount  due  upon  the  note.  In  the  issue  Joined 
ttetween  the  administrator  and  the  widow.  It  is 
held  that  the  widow  should  recover. 

[Ed.  Note,— For  other  coses,  see  Bills  and 
Notes.  Cent  Dig.  S8  1377-5S80,  1383-1392, 
1394^423;  Dec.  Dig.  f  443.*] 

2.  Bills  and  Notes  (|  443*)  —  Aonoir  — 

Rights  of  Pabtt. 

The  circumstance  that  the  deceased  left 
insufUcient  personal  property  to  pay  ail  his 
debts  is  immaterial  to  the  Issue  tried. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  8S  1377-1380,  1S83-1392, 
1394-1423 ;  Dec.  Dig.  f  448.*] 

Appeal  from  District  Court,  Donlplian 

County. 
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Action  br  QhulM  V.  Norman,  administra- 
tor o£  the  estate  of  French  J.  UallowB, 
against  Nellie  Rullman  and  Margaret  E. 
Mallows.  Judgment  for  plalntUf,  and  de- 
fendant Margaret  XL  Mallows  appeals.  Be* 
vevaed. 

Perry  A.  Bmbaker  and  CbrlsUan  Dnbacb, 
both  Qf  St  Joseph,  Mo.,  for  appellant  J.  3. 
Baker,  of  Troy,  taiA  Owen  ft  Paschalt  for  ap- 
pellee. 

BENSON,  J.   This  acHon  was  bronght  by 
the  administrator  against  the  defendants,  Nel- 
lie Bnllman  and  Margaret' D.  Mallows,  upon 
a  promlBso^  note  as  follows: 
"$300.00.  Troy,  July  IB,  1012. 

"One  year  after  date  I  promise  to  pay  to 
the  order  of  E^reoch  J.  Mallows,  or  In  case  ot 
his  death  to  his  wife,  Margaret  Mallows,  three 
hundred  no/100  doUars,  for  value  received,  pay- 
able, without  defalcatiop  or  discount,  with  in- 
terest from  date  at  the  rate  of  8  per  cent  per 
annum  until  due,  and  10  per  cent  after  due 
until  paid.  The  drawers  nereoC  and  the  in- 
dorscre  hereon  severally  waive  notice,  protest, 
and  appraisement 

"Payable  at  the  First  National  Bank  of  Twr, 
Troy.  Kansas.   Due  July  16,  1913. 

"[Signed]  NeUie  BuUman." 

Mrs.  Bnllman  answered,  admitting  the  ez- 
ecatiUm  of  the  note  and  her  UablUtr  thereon, 
ailing  that  the  proceeds  were  claimed  by 
the  estate  of  French  Mallows,  and  also  by 
Margaret  Mallows,  and  oflering  to  ocmfeas 
judgment  in  favor  of  the  person  eutltlad  to 
reotf re  tlie  amoant 

^nw  defendant  Margaret  Mallovra  allied 
that  the  note  was  due  to  her,  and  ttwt  she 
Camtsbed  the  consideration.  In  a  reply  It 
was  alleged  that  the  note  was  nerer  deliv- 
ered to  Margaret  Mailowa,  and  that  the  es- 
tate at  Frendi  J.  Mallows  la  indebted  to  nn- 
tasxom  partiea  and  la  Inaolvent  Mr.  Mal- 
lows died  a  little  otw  a  month  after  the 
note  was  giTw.  It  still  remained  In  the 
bank. 

The  teatbmmy  of  Mrs.  Ballmhn,  In  sob- 
stanoe,  was  that  just  before  the  date  at  the 
note  she  asked  Mr.  Mallows,  who  was  then 
.111,  for  a  loan.  He  referred  to  cerUflcates  of 
deposit  tn  the  First  Nallonal  Bank  of  Troy 
whldi  drew  only  S  per  cent,  and  said  that 
be  might  as  well  make  6  per  cent  as  the 
bank;  that  he  bad  given  the  certlflcates  as 
a  wedding  present  to  his  wlf^  hot  bad  re- 
served a  lifetime  interest  He  preiMred  a 
note,  wbldi  Mrs.  Bnllman  signed,  payable  to 
French  Mallows,  or,  in  ease  of  his  death,  to 
Margaret  B.  Mallows.  Be  gave  her  a  check 
for  the  amount,  which,  however,  the  bank 
declined  to  pay,  because  he  had  no  money 
on  general  deposit,  only  the  certificates.  In 
a  short  time  Mrs.  Bnllman  returned  to  the 
bank  accompanied  by  Mrs.  Mallows,  who 
then  had  the  two  certificates  of  deposit  for 
$150  each,  payable  to  the  order  of  French 
J.  Mallows,  which  then  bore  bis  indorsement 
The  president  of  the  bank  objected  to  the  note 
that  Mr.  Mallows  had  prepared  because  of 


IndeflnltaMSB  In  time  of  payment,  and  wrote 
out  the  note  now  sued  iqpon.  f<rilowlng  the 
form  of  the  first  note  as  to  payees.  Mrs. 
MallowB  sorroidered  the  certlflcates,  and  the 
money  was  paid  over  to  Mrs.  Rullman  upon 
her  signing  the  note,  which  was  left  at  the 
bank,  as  Mr.  Mallows  had  requested. 

The  testimony  of  the  banker  relating  to 
the  transactions  at  tbe  bank  does  not  mate- 
rially differ  from  that  of  Mrs.  Bnllman,  only 
his  recollection  was  that  both  ladles  came  the 
first  time.  Instead  of  Mrs.  Rullman  alone. 
Mrs.  Mallows  then  produced  the  certificates, 
but  they  did  not  then  bear  Mr.  Mallow's  in- 
dorsement Tbe  note  was  then  written  by 
him,  made  payable  the  way  in  which  it  now 
appears,  at  the  direction  of  Mrs.  Mallows, 
who  said  her  husband  reauested  It  to  be  so 
drawn.  The  note  was  then  signed  and  left 
at  the  bank.  In  a  short  time  both  women  re- 
turned; Mrs.  Mallows  having  the  certificates 
Indorsed  by  Mr.  Mallows,  which  the  bank 
cashed,  paying  the  money  to  Mrs.  Bnllman. 

There  was  some  other  evidence  tending  to 
prove  tbat  at  or  before  his  wedding  Mr.  Mal- 
lows said  he  would  give  the  certlflcates  to  his 
wlf^  and  banded  them  to  her.  Over  the  ob- 
jection of  Mrs.  Mallows,  evidence  was  admit- 
ted tending  to  prove  that  the  personal  prop- 
erty left  by  Mr.  Mallows  lud  been  exhausted, 
and  tbat  a  claim  at  aboat  $S0  for  funeral 
expenses  remained  unpaid. 

Tbe  ooort  instructed  the  jury  tbat  the  bnr- 
dfin  was  upon  the  d^endant  Mrs.  Mallows 
to  prove  that  she  was  the  owner  of  the  note 
in  question,  and  that  she  fornlsbed  the  mon- 
ey for  whicdk  it  was  given.  An  Instruction  was 
also  given  to  tbe  efCect  that,  if  Mr.  Mallows 
gave  the  ewttflcatea  to  Us  wife,  but  reserved 
an  Interest  or  a  life  estate  in  them,  then  there 
was  no  valid  gift,  and  die  could  not  recover. 
Other  Instmctlons  were  glvea,  bat  the  fore- 
goiiuc  soflSclaitlr  show  tbe  theory  adopted 
by  the  conrt 

[1]  In  our  view  of  the  case.  It  is  not  ma- 
terial whether  there  bad  been  a  valid  gjft  of 
tbe  certlflcates  or  not  Mr.  Mallows  had  an 
inndonbted  right  to  appcopviBta  them  to  tbe 
I  loan  In  the  way  the  nndlqiuted  evidence 
shows  was  donsk  He  oonld  take  a  note  for 
the  proceeds,  payable  absolutely  to  his  wife, 
or  to  her  in  case  she  outlived  him,  and  the 
transaction  cannot  be  lawfully  diallCTged 
by  the  administrator.  Prima  fade  the  note 
is  payable  to  the  party  named  in  it  Just  as 
written ;  that  is,  to  Mrs.  Mallows,  Mr.  Mal- 
lows having  died.  Nothing  Is  found  In  the 
evidence  to  overthrow  this  prima  facie  ef- 
fect of  the  instrument  and  the  burden  to  do 
so  was  upon  the  administrator.  The  con- 
tract evidenced  by  the  note  was  made  with 
Rullman  for  the  benefit  of  his  wife  upon 
conditions  that  it  remained  unpaid  at  hlfi 
death.  Even  if  not  privy  to  the  considera- 
tion, Mrs.  Mallows  could  enforce  it  es  it  was 
made  for  her  benefit  Anthony  v.  Herman, 
14  Kan,  495;    Life  Assurance  Society  v. 
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Wtfdi,  fts  Snpt,  etc:,  26  Kan.  682,  641.  If 
the  certlflcates  were  not  hers  already,  be  ap- 
plied them  for  her  benefit  to  the  eztmt  atip- 
nlated  in  tbe  note  when  he  Indorsed  tbem  and 
diverted  th«n  to  the  loan,  payable  as  he  di- 
rected It  should  be.  Tbe  deposit  of  ttie  note 
In  the  bank  where  it  was  payable  was  as 
effectual  a  delivery  for  one  payee  as  the  oth- 
er, both  having  an  interest  in  It,  and  both 
consenting  to  the  deposit.  Indeed,  it  has 
been  held  that  it  Is  not  necessary  that  a  con- 
tract made  for  the  benefit  of  another  shall 
be  delivered  to  the  benefldary  If  delivered  to 
the  one  who  made  the  contract   9  Cyc.  302. 

This  subject  is  discussed  at  length  in  Cope- 
land,  Executor,  et  al.  v.  Summers  et  al.,  138 
Ind.  219,  35  N.  B.  614,  37  N.  B.  971.  A  fa- 
ther conveyed  land  to  a  son  upon  a  contract 
that  the  son  shonld  pay  a  sum  annually  to 
the  father  duriDg  liis  life,  and  afterwards 
make  certain  payments  to  persons  named. 
The  contract  was  never  delivered  to  the  per- 
sons who  were  to  receive  these  payments,  but 
was  retained  by  the  father.  The  executor 
was  impleaded,  and  an  issue  was  framed  and 
tried  to  determine  whether  the  payments  the 
son  had  agreed  to  make  should  be  paid  to 
the  persons  named  in  the  contract,  or  to  the 
executor;  it  being  conceded  by  the  son  that 
be  owed  tbe  amount.  Referring  to  the  rule 
that  one  for  whose  beneSC  a  promise  has 
been  made  to  a  third  party  may  maintain  an 
action  upon  It,  as  too  familiar  to  require  the 
citation  of  authorities,  it  was  held  that  the 
beneficiaries  named  in  tbe  contract  were  en- 
titled to  tbe  payments  as  against  the  execu- 
tor. Concerning  the  contentl<ai  of  tbe  ex- 
ecutor that  the  transaction  was  a  testamen- 
tary disposition,  and  that  the  title  and  con- 
trol had  not  passed  from  the  father  during 
bis  life,  and  therefore  the  payments  due  be- 
longed to  his  estate,  the  court  said: 

"By  tbe  conveyance  to  Milton  Copeland, 
Jr.,  and  taking  buck  from  him  an  obligation  to 
pay  tbe  appeUees  the  snmB  therein  named,  he 
made  bim  a  trustee  for  the  appellees.  In  con- 
templation of  law,  he  left  in  tbe  hands  of  Mil- 
ton Lh  Copeland,  Jr.,  the  amount  of  money  to 
be  paid  to  them,  and  thereafter  he  held  such 
funds  as  their  trustee,  to  be  paid  according  to 
the  terms  of  tbe  contract-" 

So  here  Mr.  Mallows,  by  paying  over  tbe 
money  to  Mrs.  RuUman  upon  her  promise  to 
pay  it  over  to  his  wife  after  his  death,  ap- 
propriated it  to  that  use. 

In  Prlndle  v.  Canithers,  15  N.  T.  425,  the 
action  was  upon  an  instrument  in  the  fol- 
lowing form: 

"For  value  received,  I  promise  to  pay  to 
Henry  Carutliers,  or  his  wife,  Elizabeth,  annual- 
ly, on  the  1st  day  of  April,  during  the  life  of  the 
longest  liver  of  them,  the  sum  of  two  hun- 
dred dollan,  if  called  for  or  needed." 

The  suit  was  by  an  assignee  of  the  wife; 
the  busband  having  died.  In  opinions  ob- 
scured somewhat  by  discussions  of  pleadings 
not  pertinent  here,  It  seems  to  have  been 
held  that  upon  the  death  of  the  husband  the 


rlgbt  of  action  sarrlved  to  tbe  wlfe^  aaateQ- 
able  by  her  after  the  deatii  ot  her  hni^iand. 
It  appears  by  a  footnote  tliat  upon  a  seocmd 
acttcm  to  recover  an  Installment  upon  Hie  In- 
terest the  plalndfl  obtained  a  verdict  and 
Judgment,  and  upon  a  review  1^  Qie  Conrt  c£ 
Appeals  tbe  same  right  of  the  wife  was  soa- 
taiued,  and  tbe  Judgment  was  afllrmed. 

Another  instructive  case  is  that  of  Blan- 
chard  v.  Sheldon,  43  Vt  512.  There  the  con- 
tract was  to  pay  to  AurlUa  Ballon,  if  called 
for  before  ber  decease;  if  not,  to  Daniel 
Blanctiard.  Mrs.  Ballou  retained  the  instru- 
ment until  her  death.  The  executor,  with 
knowledge  of  tbe  facts,  kept  the  possession 
of  the  paper  from  Blanchard  and  collected 
the  amount  In  an  action  against  the  execu- 
tor for  conversion,  he  was  held  liable.  Tbe 
court  places  the  right  of  recovery  upon  the 
doctrine  of  a  gift  inter  vivos  by  the  deliv- 
ery of  the  money  to  Sbeldon,  one  of  the  obli- 
gors upon  the  paper,  for  Blanchard. 

Whether  the  transaction  here  should  be 
called  a  gift  inter  vivos  conceding  that  the 
fund  loaned  belonged  to  Mr.  Mallows,  he 
could  dispose  of  It  by  making  the  note  pay- 
able to  himself  <»*  to  bis  wife,  or  to  a  stran- 
ger, had  be  desired,  and  in  either  case  it 
would  have  been  no  concern  to  an  administra- 
tor of  Ills  estate.  Crawford's  Adm'r  v.  X«tir, 
20  K&n.  609 ;  Roblnswi'B  Bxecutora  v.  Blood's 
Heirs,  64  Kan.  290,  291,  67  Pac.  842.  In  any 
event  the  note  sued  upon  appeared  npoa  its 
face  to  belong  to  Mrs.  Mallows,  ber  husband 
being  dead,  and,  In  tbe  al>8ence  of  evidence 
to  tbe  contrary,  she  was  entitled  to  recovn. 
Tbe  Instruction  to  so  find,  which  the  re- 
quested, should  have  been  given. 

As  there  was  no  conflict  in  the  evidence, 
and  no  good  reason  appears  for  another  trial, 
the  Judgment  la  reversed,  with  directions  to 
render  Judgmoit  for  Mrs.  Mallows  for  the 
recovery  of  the  money  due  upon  tbe  instru- 
ment All  the  JnsticeB  ooncnnrlng. 


KNICKERBOCKER  et  al.  v.  BANGS  et  al. 

(No.  19105.) 
(Supreme  Court  of  Kansas.   Jan.  9,  1915.) 

Live  Estates  (S  8*>— Aovkbsb  Pcwaxasiozr— 

RiGBTS  OF  REMAinnBBiatH. 

Certain  devisees  held  the  Ufe  estate  in  a 
tract  of  land  which  was  ordered  sold  for  Uie 
payment  of  debts.  One  of  the  life  tenants  at 
the  time  the  sale  was  ordered  and  notice  there- 
of served  bad  living  an  lofaot  son  a  few  montlis 
old,  on  whom  no  service  was  made,  and  later 
certain  other  children  were  bom  who,  with  the 
eon  already  referred  to,  became  remaindermen. 
Tbe  deed,  as  well  as  the  order  of  sale,  purported 
to  cover  the  entire  title  to  the  land.  The  gran- 
tees of  the  purchaser  remained  in  actual,  visi- 
ble, open,  and  adverss  possessimi,  dalmfaig  title 
as  against  the  world  until  all  the  minors  had 
become  of  age,  and  until  more  than  two  years 
tlioreafter  in  case  of  the  youngest,  and  had 
made  lasting  and  valuable  improvements,  no 
proceeding  having  been  begun  to  set  aside  the 
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adminiatntor^  d«ed  or  to  aHsert  titie  to  tlie 
land,  ^elif,  tbat  such  grantees  are  entiUed  to 
have  their  title  quieted  as  against  tlie  remaiu' 
dermen ;  the  defense  of  the  latter  being  barred 
bj  the  statute  of  limitation. 

lEd.  Note.— For  other  canes,  see  life  Brtates, 
Cent.  Diff.  il  24r^;  PecTDlg.  |  B.*} 

Appeal  from  District  Court,  Cowley  County. 

Action  by  Hattle  Kulclcerbocker  and  oth- 
ers against  A  0.  Bangs  and  others.  From 
judgment  for  defendants,  plaintiffs  appeaL 
Be  versed  and  remanded,  with  directions  to 
enter  Judgment. 

O.  A  Keach,  of  Wichita,  for  appellants. 
Hackney  &  Lalferty.  <tf  Wlnfleld.  for  appel- 


WBST,  J.  The  plaintiffs  sued  to  quiet  ti- 
tle to  a  10-acre  tract  of  land.  From  an  ad- 
verse judgment  they  appeal,  and  the  ques- 
tions inTolved  concern  the  effect  of  an  admin- 
istrator'H  sale  and  the  matter  of  adverse  pes- 
Besslon.  The  trial  oonrt  made  findings  of 
fact  whldi  appear  to  be  satlafftctotr  to  both 
parties,  the  controvert  being  over  the  con- 
cluai<tts  of  law.  From  these  findings  It  ap- 
pears that  the  land  was  embraced  In  a  larger 
body  which  passed  by  the  wlU  of  Soranus 
L.  Brettum  in  1881.  That  under  this  wlU  the 
widow,  Margaret,  took  a  life  estate.  Charles 
Ij.  Biaclc,  a  grandson,  took  one-third  In  fee, 
and  two  other  grandchildren,  Caroline  Louise 
Crapster,  now  Bangs,  and  Brettum  Crapster, 
each  took  a  life  estate  in  one-UUrd  and  after 
the  death  of  Caroline  Louise  her  chlldrm 
were  to  hare  ber  one-tblrd  In  fee.  Caroline 
Lonlae  married  the  defendant  A  C.  Bangs, 
and  Brettum  0.  died  before  this  action  was 
begun,  leaving  a  widow,  Jennie  O.  Crapster, 
and  two  children,  Bretta  V.  and  Caroline  L. 
In  October,  iSSS,  the  executors  of  the  will 
secured  an  order  to  sell  the  real  estate  now 
In  controversy  for  the  payment  of  debts  of 
the  testator,  and  it  was  ordered  that  notice 
be  given  to  Caroline  L.  and  Brettum,  who 
were  designated  as  the  sole  heirs  at  law  of 
SOTanua  h.  Brettum.  Margaret  Brettum  and 
Cbanes  O.  Black  were  the  executors,  and  of 
course  had  notice  of  their  own  proceeding. 
Notice  was  served  as  directed,  and  an  order 
was  made  directing  a  sale  of  the  real  estate, 
Incloding  that  now  in  controversy,  and  a 
deed  was  ordered  executed  and  recorded. 
When  notice  was  served,  however,  Caroline 
li.  Bangs  had  an  infant  son,  Milton  A  Bangs, 
then  between  two  and  three  months  old,  on 
whom  no  serrice  was  made.  Afterwards,  tn 
certain  other  litigation,  aQ  the  Interest  of 
Cniarles  O.  Black  was  extli^lshefl.  In  Au- 
gust, 1886,  a  sister  ot  Ifllton  A.  Bangs,  Mar- 
garet B.,  was  bom.  In  November,  1890, 
Ruth  T.  was  bom,  and  In  F«bmary,  1892, 
Phyllis  O.  Bangs  was  bom.  Milton  A.  Bangs' 
majority  was  reached  in  1904,  and  those  of 
his  three  sisters,  respectively,  tn  1904,  1908, 
and  1910.  Certain  other  defendants  filed 
disclaimers,  and  need  not  be  further  men- 


tioned. In  June,  1886,  the  grantee  of  the  ad- 
ministrators executed  a  warranty  deed  to 
Qeorge  E.  Knickerbocker  purporting  to  con- 
vey a  full  and  complete  title  to  the  north 
five  acres  of  the  tract  In  question,  and  In 
June,  1887,  he  executed  a  warranty  deed  to 
the  same  grantee,  purporting  to  convey  a 
complete  title  to  the  south  five  acres.  Im- 
mediately after  the  purchase  of  these  tracts 
George  £1  Knickerbocker  fenced  the  land, 
planted  an  orchard,  and  put  on  tmprovemeuta 
costing  about  $600,  which  was  the  purchase 
price  of  the  land,  and  until  his  death  held 
open,  notorious,  and  exclusive  possession, 
claluiing  to  own  the  tract  as  against  the  de- 
fendants and  the  world.  Be  was  absent 
from  Kansas  from  April  1.  1889,  until  his 
death  March  25,  1891.  In  i4>rU,  1891,  the 
plaintiffs,  being  the  widow  and  daughters  of 
Qeorge  E.  Knickeriiockar,  returned  to'  Kan- 
sas, and  In  a  year  or  two  bnildiags  and  im- 
provements were  placed  upon  the  land  to 
the  value  of  $800,  the  plaintiffs  occupying 
the  tract  as  the  homestead  from  1802  or  1893, 
and  from  their  return  in  April,  1891,  up  to 
the  commencement  of  this  action  August  7, 
1912,  they  held  open,  notorious,  tangible,  ex- 
clusive, and  adverse  possession  as  against 
the  world. 

It  It  claimed  by  the  plalntiffa  that  as  no 
proceeding  was  begun  within  five  years  to- 
attack  the  administrators'  deed,  and  none  of 
any  kind  by  either  of  the  heirs  within  two 
years  after  reaching  majority,  they  are  bar- 
red from  any  defense  to  this  action,  the  de- 
fendants contending  that  the  deed  was  void, 
and  that  the  title  still  remains  in  the  heirs 
of  Caroline  Louise  Bangs. 

The  deed  as  to  Milton  A.  Bangs  was  void 
for  want  of  notice  to  him,  and  the  form  of 
the  order  of  sale  and  also  of  the  deed  by 
which  each  purported  to  cover  the  entire  ti- 
tle to  the  land  could  have  no  effect  to  divest 
such  estate  therein  as  Iwlonged  to  a  minor 
on  whom  service  was  omitted,  hut  the  court 
fquud  that  for  much  more  than  15  years  be- 
yond the  two  years  soooseding  the  nujority 
of  each  of  the  heirs  the  appellants  were  Id 
open,  notorious,  excluslye,  and  adverse  pos- 
session as  against  the  world.  Whatever 
rights  eatih  of  these  minors  had  when  coming 
of  age  to  set  aadde  the  administrators'  deed 
to  have  his  interest  In  the  land  adjudicat- 
ed, the  statute  made  it  imperative  that  such 
ilghfai  should  be  asserted  within  the  time 
fixed,  in  order  to  prerait  the  ripening  of 
fun  and  complete  title  by  adverse  possession. 
It  Is  only  necessary  to  dedde,  as  we  must 
and  do  decide,  that  the  defendants  have  Atept 
upon  their  r^bts  and  their  defoiae  la  barved. 
Young  V.  Walker,  26  Kan.  242,  248-261; 
Thompson  v.  Bnrge,  60  San.  649,  67  Pac.  110, 
72  Am.  St  B^.  S69;  CKeefe  v.  Behrens,  73 
Kan.  469,  86  Pac.  665,  8  L.  B.  A  (N.  S.)  364. 
9  Ann.  Cas.  807;  Crapster  v.  Taylor,  74  Kan. 
771,  87  Pac  liao;  James     Logan,  82  Kan. 
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285,  290,  291.  108  Pac.  81,  136  Am.  St  Rep. 
105;  Freeman  r.  Fnnk,  85  Kan.  473,  117  Fac. 
1024,  46  L.  a  A.  (N.  S.)  487. 

It  la  suggested  tbat  the  plaintiffs  bxAA  un- 
der the  life  toiants,  and  cannot  be  heard  to 
question  the  validity  of  the  administrators* 
sale,  and  that  a  life  tenant  cannot  quiet  title 
as  against  a  remainderman.  Probablr  the 
adverse  possession  found  by  the  coart  would 
be  fully  sufficient  for  the  purposes  of  the 
plaintiffs,  regardless  of  the  administrators' 
proceedings  or  deed,  and  certainly  there  Is 
nothing  in  the  findings  to  Indicate  In  the 
slightest  degree  that  the  idalntlffs  have  ever 
held  In  subserviency  to  the  interest  of  the 
remainderman.  See  Nelson  t.  Oberg,  88  Kan. 
14,  127  Pac.  767. 

It  follows,  therefore,  that  the  Judgment 
must  be  reversed  and  the  case  is  remanded, 
with  directions  to  enter  judgment  In  accord- 
ance herewith.   All  the  Justices  amcnrrlng. 


MARNET  v.  JOSEPH.   (No.  19167.) 
(Supreme  Court  of  Kansas.   Jan.  9,  IfllC) 

.  (SyllaTtiu  by  the  Courts 

1.  FLEADINO  (I  217*)— DlUUBBEB  TO  Answeb 

—Effect. 

A  demnrrer  to  an  answer  may  be  carried 
back  to  a  petition  and  the  sufficiency  of  the  pe- 
tition tested  upon  ^at  challenge,  although  a 
previons  demurrer  to  the  petition  had  been  con- 
sidered and  overroled, 

VBid.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  SS  637,  640-648;  Dec.  Dig.  S  217.*] 

2.  Pleadino  (S  214*)— DBHtntBEB  TO  Answeb 
— CONSTBUOnON— Petitioh. 

Upon  a  demurrer  to  an  answer  which  is 
carried  back  to  a  petition,  the  plaiattfE  will  not 
be  deemed  to  have  admitted  allegations  in  the 
answer  which  are  Inconsistent  with  and  con- 
tradictory of  those  included  in  bis  petition. 

[E3d.  Note.— For  other  caBes,  see  Pleading, 
Cent.  Dig.  8S  625-534 ;  Dec,  Dig.  {  214.*] 

3.  Libel  and  Sundbk  (|  36*)  —  AbsoiiDtb 
Pbivzlkge— Faub  Statements  bt  Guabd- 

lAN. 

False  statements  made  by  a  gnardiao  of 
an  insane  ward  to  relatives  of  his  ward,  imput- 
ing dishonesty  and  crime  to  another  who  is  mak- 
ing a  claim  against  the  ward  and  his  estate, 
are  not  within  the  rule  of  absolute  prlvDege. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  H  114,  116;  Dee.  Dig.  f 
36,*] 

4.  LiBEi.  AND  Sunder  (S  61*)— OoNDmONAi. 
Pbivileoe— What  Constitutes. 

Neither  will  the  false  Htatements  above  re- 
ferred to  be  conditionally  privileged  if  they  were 
not  spoken  In  good  faith  in  the  performance  of 
the  guardian's  duty  and  without  a  malicious 
purpose,  nor  if  the  statements  include  libelous 
matter  not  pertinent  to  the  subject  within  the 
privilege  of  the  guardian  to  write  and  publldi. 

[Ed.  Note.— For  other  cases,  ass  Libel  and 
Slander,  Gent  Dig.  |  140;  Dec.  Dig.  |  51.*] 

Appeal  from  District  Court,  Butlor  Goonty. 

Action  by  Mattie  Mamey  against  J.  D. 
Joseph.  From  Judgment  for  defendant,  plain- 
tiff appeala   Reversed  and  remauded. 


C.  L.  Alltman,  of  Eldorado,  ftw  ^qptflant. 
Von  der  Helden  &  Moi^ian,  of  Newton,  and 
T.  A.  Kramer,  .of  Eldorado,  for  appellee. 

JOHNSTON,  C.  J.  Mattie  Mamey  brought 
this  action  against  J.  D.  Joseph  to  recover 
damages  resulting  from  an  alleged  libel.  In 
her  petition  she  set  forth  a  number  of  writ- 
ten statements  made  and  published  by  the 
defendant  imputing  misconduct,  fraud,  and 
crime  to  her.  A  demurrer  to  the  petition 
was  overruled,  and  the  defendant  then  an- 
swered admitting  the  wilting  and  pabllca- 
tlon  of  the  alleged  libels  and  averring  that 
his  statements  were  true.  He  also  alleged 
that  the  statements  were  written  In  good 
faith  and  were  such  as  are  privileged  under 
the  law.  Plelutiff  demurred  to  the  answer, 
claiming  that  it  failed  to  state  a  defense,  and 
upon  this  demurrer  the  court  determined 
that  It  should  be  carried  back  to  the  peti- 
tion, and  upon  a  reconsideration  of  the  aver- 
ments of  the  petition  decided  that  a  cause  of 
action  against  the  defendant  was  not  allied, 
and  accordingly  gave  Judgment  for  defend- 
ant 

[1,  f]  The  fact  that  tbe  court  had  prerlons- 
ly  oTemiled  the  demurrer  to  plalntiCf 's  peti- 
tion did  not  preclude  a  re-examinatlon  of  its 
averments  upon  the  demurrer  to  defendant's 
answer.  It  was  competent  for  thje  court  to 
carry  the  demnrrer  back  to  the  petition,  thus 
searching  the  entire  record,  and  to  decide 
whether  or  not  the  averments  of  the  peti- 
tion, supplemented  as  they  may  have  been 
by  admissions  recited  In  the  answer,  stated 
a  cause  of  action.  There  is  a  contention  Uiat 
plaintiff  by  her  demurrer  to  the  answer  ad- 
mitted the  averments  contained  In  it  to  be 
true,  and  that  these  admissions  should  be 
held  to  qualify  the  averments  of  the  petition, 
and  that,  so  regarded,  the  petition  failed  to 
state  a  cause  of  action.  Ordinarily  a  demur- 
rer admits  the  facts  stated  In  the  pleading 
to  which  it  la  addressed,  and  while  it  is  true 
that  the  sufficiency  of  the  petition  may  be 
tested  on  a  demurrer  to  an  answer,  and  that 
in  testing  It  any  defects  In  the  petition  may 
be  regarded  as  cured  by  admissions  made  in 
the  answer  (SlU  v.  Sill,  31  Kan.  248,  1  Pac. 
506),  yet  on  such  consideration  the  averments 
of  the  petition  cannot  be  r^arded  to  be 
overtomed  and  destroyed  by  inconsistent  and 
contradictory  averments  in  the  answer.  The 
demurrer  does  not  admit  aliegatious  of  the 
answer  which  are  contradictory  to  the  aver- 
m^ts  in  the  petition.  6  Standard  Proc.  9G1L 
In  itasBii^  upon  the  sufficiency  of  tS3»  peti- 
tion, the  court  could  not  regard  the  aver- 
ments in  the  answer  which  were  wholly  an- 
tagonistic to  those  of  the  petition  to  the  ef< 
feet  tbat  the  charges  of  misconduct  and 
crime  made  against  plaintiff  were  true,  nor 
tbat  any  other  of  the  averments  In  the  an- 
swer which  were  inconsistent  with  or  contra- 
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dlctory  to  the  allegatltms  of  the  petition  were 
admitted. 

[S]  We  atill  have  titie  question  whether  a 
cause  of  action  Is  stated  in  the  petition. 
The  contention  of  the  defendant  is  that  Uie 
defamatory  commnnlcatlona,  abont  the  writ* 
ing  and  publication  of  which  there  is  no  dle- 
pnte.  are  privileged.  As  the  statementa  Im- 
puted to  the  plaintiff  were  those  which  ren- 
dered her  liable  to  pmiishm^t  and  were 
calculated  to  make  her  odious  and  infamous, 
they  were  deemed  to  be  actionable  and  mali- 
cious unless  they  come  within  the  exception 
of  privileged  communications.  This  exception 
Includes  what  are  termed  absolute  and  quali- 
fied privileges.  It  Is  first  contended  that  the 
defamatoiy  statements  In  question  .belong  In 
the  class  called  absolute  prlvllegcy^^bis  priv- 
ilege is  founded  on  public  policy  and  provides 
immunity  for  those  engaged  In  the  public 
service  and  in  the  enactment  and  administra- 
tion of  law.  It  is  not  Intended  so  mudi  for 
the  protection  of  those  engaged  in  that  serv- 
ice, as  It  is  for  the  promotion  of  the  public 
welfare ;  the  purpose  being  that  members  of 
the  Legislature,  Judges  of  courts,  Jurors,  law- 
yers, and  witnesses  may  speah  their  minds 
freely  and  exercise  their  respective  functions 
without  incurring  the  risk  of  a  criminal  pros- 
ecution or  an  action  for  recovery  of  damages- 
The  statements  in  question,  as  we  have  eeesi, 
were  not  made  in  any  Judicial  proceeding, 
nor  did  the  occasion  bring  them  within  the 
rule  of  absolute  privilege.  Kirkpatrick  v. 
Kagle  Lodge,  26  Kan.  384,  40  Am.  Rep.  316; 
itedgate  v.  Ronsh,  61  Kan.  480,  50  Paa  1050, 
48  li.  R.  A.  238;  Ooleman  v.  MacLennan,  78 
Ksn.  711.  08  Pac.  281,  20  U  R.  A.  (N.  8.)  361, 
130  Am.  St  Rep.  800;  note,  6  L.  R.  A.  (N. 
S.)  168.  True,  the  defendant  was  a  guardian 
of  the  insane  man,  and  his  duty  required  him 
to  fffotect  the  estate  of  his  ward ;  but  it  did 
not  require  him  to  write  and  publish  cbar^ 
of  misconduct,  immorality,  and  crime  against 
those  who  didmed  an  interest  In  the  estate 
of  his  ward,  nor  those  who  contemplated  the 
presentatlmi  of  a  claim  against  it  His  state- 
nienta»  as  will  be  observed,  were  not  made  to 
the  probate  or  any  other  court  in  any  Judi- 
cial proceeding,  but  were  voluntarily  written 
to  reiativeB  of  his  ward,  and  some,  of  the 
■tatemente  could  not  have  had  any  relevaucy 
to  any  dat;  owed  to  the  ward.  Even  If  the 
defanuitory  statementa  had  beea  made  In  a 
pleading  or  prooeedlng  In  court,  they  must 
have  heoi  pertlnait  to  the  mhJect  of  in- 
quiry in  order  to  fMune  within  the  rule  of 
absolute  privilege.  1^>wn8hend  on  Slander 
and  Libel  (4th  Ed.)  |  222 ;  NewdA  on  Slander 
and  UUA  (3d  Ed.)  H  618,  S19. 

[4]  It  la  next  contended  that  the  com- 
municfttionB  come  within  the  class  of  quoU- 
fled  or  conditional  privilege.  Where  a  con- 
fidential relationship  exists  between  parties 
so  as  to  put  upcm  one  making  the  communi- 
cation the  duty  of  protecting  the  Interests 


of  otiim,  and  a  statement  containing  no  Im- 
pertinent or  unnecessary  libelous  matter  is 
made  In  good  Caith  and  in  fbe  belief  that  It 
comes  within  the  discharge  of  Us  duty,  it 
may  be  within  the  rule  of  qualified  or  con- 
ditional privilege.  In  such  a  case  the  protec- 
tion of  privilege  la  not  extended  to  defam- 
atory stetements  mnde  with  bad  intent.  A 
confidential  relation  cannot  be  used  by  a 
party  to  give  expression  to  his  personal  spite 
or  111  will,  nor  can  he  use  the  occasion  as  a 
cloak  to  Indulge  In  a  malicious  publication 
of  an  nnfounded  charge  of  dishonesty  and 
crime.  If  he  publishes  the  statement,  not  in 
the  bona  fide  performance  of  a  duty,  but  In 
fnrtherance  of  a  malignant  design,  the  condi- 
tional privilege  is  destroyed.  Kirkpatrick  v. 
Eagle  Lodge,  supra;  Redgate  v.  Housh,  su- 
pra ;  Coleman  v.  MacLennan,  supra ;  Rich- 
ardson V.  Qunby,  88  Kan.  47,  127  Pac.  033, 
42  L.  R.  A.  (N.  S.)  520;  Newell  on  Slander 
and  Libel  (3d  Ed.)  S  5G8  et  seq.  In  the  plaln- 
tUfs  petition  It  la  expressly  alleged  that 
the  defamatory  statements  were  not  written 
or  published  in  good  faith,  but  that  In  writ- 
ing and  publishing  them  the  defendant  was 
actuated  by  a  malicious  purpose;  and  hence 
it  must  be  held  that  the  pelltlon  did  stete  a 
good  cause  of  action  against  the  defendant 
While  It  will  devolve  upon  the  plaintiff  to 
prove  the  malice  allied  In  order  to  over- 
come the  privilege  claimed,  stlil  the  questions 
of  the  good  faltb  of  defendant  in  an  effort  to 
perform  a  duty  owed  by  him  to  the  family 
of  his  ward,  his  belief  In  the  truth  of  the 
defamatory  statements,  and  whether  they 
were  made  with  actual  malice,  are  all  for  the 
determination  of  a  Jury  upon  the  proof  that 
may  be  produced.  Richardson  r.  Gnnby,  au- 
I»a. 

The  mltng  of  the  eonrt  in  snatainlng  the 
demurrer  to  .plaintiff's  petition  cannot  be 
upheld,  and  benoe  ite  Judgment  will  be  ie> 
versed  and  the  cause  remanded  for  further 
proceedings.   AH  the  Justices  concurring. 


DBLOARNO  et  ux.  v.  MIDDLE  WBST 
PORTLAND  CEMICNT  GO.  et  aL 
(No.  18740.) 
(Supreme  Court  of  Ksubbs.   Jan.  9«  101&) 

(8i/llaJ)ua  iy  the  Court.) 

1.  Action  (8  45*)— Vkbdob  and  Pubchabeb  (| 
314*)— Action  foe  Pbicb— PETTrioN— Sup- 

FICIBNCT— COBPOBATIONS. 

Tbe  petition  examioed,  and  held  not  to  be 
demurrable  for  misjoinder  or  for  the  failure  to 
state  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dix.  SI  378-^'i83,  38S-448;  Dec  Dig.  X  4S:« 
Vendor  and  Purchaser.  Gent  IMg.  H  020-027; 
Dec.  Dig.  S  314.*] 

2.  TbIAL  (  234*)— IlNSTBDOnONS— EVIDRNOB. 

In  an  action  for  a  money  iudKmcnt,  equi- 
table relief  was  also  sougbt.  Botb  features  of 
the  case  were  beard  together,  and  the  Jury  were 
instructed  that  a  part  of  tiie  evidence  was  ad- 
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mitted  becauH  of  Its  effect  Qp<Hi  matters  to  be 
decided  hy  the  court,  but  that  they  might  con- 
sider any  of  it  that  threw  light  upon  the  mat- 
ters submitted  to  diem.  Held,  that  under  all 
the  circumstances  of  the  ease  it  does  not  appear 
that  material  prejudice  resulted. 

[Ed.  Note.— For  other  caBes,  see  Trial,  Cent. 
Dig.  ES  C34-tS38,  566;  Dec.  Dig.  |  234.*J 

8.  CORPOEATIOITB  (|  e21*)— PBOMOTEB's  OON- 
TEACT  ~  LlABXXJTT  OW  CoBFO&ATIOH  —  IH- 
BTBDCnONS. 

Other  rulings  txamined,  and  MU  not  to 

constitute  error, 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  112094-2098;  Dec.  Dig.  |  SSL*] 

Aroeal  from  District  Court,  Allen  County. 

Action  by  George  O.  Delgarno  and  wife 
against  the  Middle  West  Portland  Oemoit 
Company  an&  othen.  From  lud^ent  tor 
plaintiffs,  tbe  defendant  named  ajipealB.  Af- 
firmed. 

Ewing,  Gard  A  Gard.  of  Tola,  for  appellant 
Apt  ft  Apt,  of  lola,  for  appeUeea 

MASON,  J.  George  0.  Delgaroo  and  his 
wife  obtained  a  Judgment  for  ¥9,000  and  In- 
terest against  the  Middle  West  Portland 
Cement  Company,  and  It  appeals. 

[1  ]  Complaint  Is  made  of  orders  overraling 
a  motltm  to  require  the  several  causes  of  ac- 
tion stated  In  the  petition  to  be  separately 
stated,  and  a  demurrer  on  account  of  their 
misjoinder.  Tbe  more  important  allegations 
of  the  petition  may  be  thus  summarized: 
The  Delgarnos  were  the  owners  of  a  240-acre 
tract  of  land  In  Allen  county.  Acting  In  be- 
half of  a  corporation  about  to  be  organized 
tOT  tbe  manufacture  of  cement,  and  of  them- 
selves and  other  Individuals  Interested  in 
such  organization,  E.  C.  Gatlln  and  R.  C.  Pat- 
terson contracted  on  September  14,  1006,  for 
tbe  purchase  of  the  land  for  $18,000.  One- 
half  the  price  was  paid,  and  a  deed  was  made 
(running  to  OatUn,  but  taken  by  blm  for  the 
benefit  of  the  corporation  and  its  organizers) 
and  placed  In  a  bank  to  be  delivered  upon  the 
payment  of  the  balance.  (The  plalDtUTa  evi- 
dence was  that  a  contract  in  writing  was  exe- 
cuted, by  which  a  cement  plant  was  to  be  built 
within  three  years,  the  company  to  have  the 
option  to  pay  In  cash  or  In  stock  after  the  plant 
was  built)  On  the  27th  of  the  same  month 
the  deed  was  delivered,  wltii  the  consent  of 
Delgamok  without  this  payment,  nptm  an  oral 
agreement  (the  previous  written  omtraet  be- 
ing destroyed)  that  99,000  <a  the  capital 
stock  of  the  corporation  should  be  put  ap  to 
secure  It,  and  that  onleea  a  cement  plant 
should  be  built  and  In  operation  within  three 
years  the  plaintiffs  should  be  uncondition- 
ally paid  In  cash,  with  interest  To  induce 
Delgamo  to  enter  into  this  arrangement 
fftlse  statements  were  made  to  hJm  as  to 
matters  affecting  the  value  of  the  stock.  The 
corporation  was  organized.  Its  name  being 
the  Union  Portland  Cement  GcHnpany,  The 
title  to  the  land  was  transferred  to  It  Stock 
was  Issued  In  the  name  of  the  plaintiffs  and 


d^KMited  with  a  tnut  oonpanr,  llie  plain- 
tiffs knowing  noOilng  ot  the  transaction,  ex- 
cepting that  they  were  told  that  stock  had 
been  deposited  to  secure  the  payment  of  the 
amotmt  owing  to  tbem.  A  new  eorporaflon 
was  created  called  the  Middle  West  Pwtland 
Cement  Omnpany,  whlcSi  la  a  reoiwnlsntlfm 
of  that  first  named,  and  Is  Uable  for  Its  <rt>- 
llgattons.  Bonds  of  the  new  eorpontlmi, 
secured  by  mortgage  oa  its  property,  were 
Issued  to  the  Individual  defendants  with- 
out consideration,  nils  eorporatioii  in 
July,  1909,  gave  its  note  to  Delgamo  for 
thB  interest  on  tbe  deferred  payment 
The  three  years  have  expired  and  the 
plant  has  not  been  built  or  begun.  The 
new  corporation  has  failed  to  comply  with 
the  statute  in  several  respects.  The  plain- 
tiffs asked  Judgment  against  all  of  the  de- 
fendants for  the  amount  of  the  unpaid  pur- 
chase price,  with  Interest,  and  that  the  Judg- 
ment be  declared  a  first  lien  on  the  land. 
They  also  asked  for  the  appointment  of  a  re- 
ceiver to  take  charge  of  the  property  and  rec- 
ords of  the  company  and  preserve  them, 
subject  to  the  orders  of  the  court  Jadgment 
was  rendered  against  the  Middle  West  Com- 
pany for  the  amount  dalmed.  The  case  was 
dismissed  as  to  <me  of  the  Individual  defend- 
ants and  continued  as  to  the  others.  The 
cause  was  reserved  for  further  action  re- 
garding the  equitable  rell^  sought  and  the 
receivership  applied  tcr. 

The  appellant  contends  that  several  causes 
of  action  were  stated,  not  all  of  which  were 
capable  of  joinder  in  the  same  petition. 
These  different  causes  of  action  are  said  to 
be:  (1)  For  the  setting  aside  of  certain  deeds 
on  the  ground  of  fraud ;  (2)  on  a  contract  for 
the  purchase  of  the  land,  a  lien  being  asked 
for  the  unpaid  purchase  price;  (3)  for  the 
winding  up  of  the  corporation  by  means  of  a 
receivership,  because  of  its  failure  to  comply 
with  the  law;  and  (4)  against  the  individual 
defendants  as  promoters  of  the  corporation. 
We  regard  tbe  petition  as  declaring  upon  a 
promise  to  pay  the  balance  of  the  pordiase 
price  of  the  land  In  cash  in  three  years,  it 
within  that  time  a  cement  plant  had  not  been 
established.  Tarious  allegations  of  bad  faith 
are  made,  but  their  purpose  seems  to  be  to 
form  a  basis  for  holding  tbe  Indlvldnal  de- 
fendants, as  well  as  the  corporation,  llahle 
Qpon  the  promise,  and  for  asserting  a  lien 
against  the  land.  The  allegations  of  a  fail- 
nre  to  observe  tbe  law  r^ardlng  corpora- 
tions, and  the  application  for  a  recetvershlp, 
may  be  considered  as  Incidental  to  the  main 
purpose  of  the  action,  looking  to  the  enforce- 
ment of  such  money  Jndgmoit  as  might  be 
rendered.  8«ne  of  the  langoage  used  may 
tend  to  suggest  other  theories,  and  some  of  it 
may  be  surplnaage;  but  we  cannot  believe 
ttiat  the  defendant  was  materially  prejudiced 
by  the  mlings  referred  to. 

The  contentlcm  Is  also  made  that  the  petl* 
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tion  did  not  state  a  cause  of  actloa  against 
the  appellant,  tecause  It  was  not  a  party  to 
the  purchase  of  the  land  and  there  are  no  snf- 
fident  aTennents  of  its  assnmptlon  of  liabil- 
ity for  the  purchase  price.  There  were  di- 
rect statements  that  the  contract  was  made 
in  its  behalf,  and  the  title  taken  for  its  bene- 
fit ;  and  Its  ratlflcatton  and  adoption  of  the 
transaction  is  fairly  Inferrable  fnmi  the  oth- 
er allegations  already  referred  to. 

The  action  was  brought  in  October,  1911. 
The  appellant  maintains  that  it  Is  barred  by 
the  two-year  statute  of  limitations  applicable 
where  relief  on  the  ground  of  f  rand  is  sought, 
or  at  any  rate  by  the  five-year  statute.  The 
action  is  one  on  the  contract  to  pay  In  three 
years  unless  the  plant  should  be  built,  and 
therefore  did  not  accrue  until  September, 
1009.  The  statute  of  frauds  Is  invoked,  on 
the  Oieory  that  the  plaintiffs  rely  on  an  oral 
promise  to  pay  the  debt  ftf  another,  and  <a  an 
oral  agreement  not  to  be  performed  wltliln 
a  year.  The  alleged  obligation  of  the  corpo- 
ration la  direct  and  not  apteral,  and  the 
statute  of  frauds  cannot  be  used  to  defeat 
the  payment  ot  the  purchase  price  of  land  to 
which  a  deed  has  been  made  and  accepted. 
20  Cyc.  231 ;  A.,  T.  &  S.  V.  B.  Ga  t.  Eng- 
lish, 3S  Kan.  no,  16  Fac.  82. 

A  demurrer  to  the  evidence  on  the  part 
of  the  appellant  was  overruled,  and  com- 
plaint  Is  made  of  that  ruling.  We  tblnb 
there  was  evidence  to  sustain  the  substan- 
tial allegations  of  the  petition,  although 
there  was  some  variance  In  detail.  The  deed 
was  made  by  the  I>elgamo8  to  OatUn,  Sep- 
tember 14,  1006.  On  the  18th  of  the  same 
month  the  Union  Company  was  organized, 
and  a  meeting  of  the  directors  was  held  at 
which  Patterson  (who  was  one  of  them,  and 
was  also  chosen  general  manager)  made  a 
written  ofTer  as  trustee  to  convey  to  the  com- 
pany certain  land  (Including  the  Delgamo 
tract)  for  stock.  The  proposal  was  accept- 
ed. On  September  27th,  Oatlia  deeded  the 
same  land  to  Patterson,  who  was  described 
as  "trustee  for  Union  Portland  Cement  Com- 
pany, a  corporation."  This  was  the  same 
day  that  the  deed  from  -  the  Delgamos  to 
Gatlln  was  delivered,  and  that  the  conversa- 
tion took  place  which  the  plaintiffs  assert 
resulted  in  the  oral  contract  sued  on.  Stock 
was  issued  to  Qatlln  to  the  amount  specified 
in  his  offer,  and  he  assigned  ¥9,000  of  it  to 
Delgamo.  When  the  Middle  West  Company 
was  organized,  the  stock  was  exchanged  for 
bonds  of  that  company.  Delgamo  testified 
that  he  held  the  stock  and  bonds  only  as 
security.  There-  is  dlfficolty  In  reconciling 
some  parts  of  his  testimony  with  others,  and 
with  the  documentary  evidence.  In  letters 
complaiolng  of  the  delay  In  establishing  the 
cement  plant  he  referred  to  himself  as  a 
stockholder  in  the  company.  He  sent  a  let- 
ter to  the  Union  Company  purporting  to  in- 
close his  stock  in  that  company,  to  be  trans- 
^rred  to  bonds  and  stock  of  tbe  Middle 


'West  company,  and  asking  for  a  note  for  the 
'interest  on  the  stock."  Tlie  note  he  receiv- 
ed from  the  new  company  bore  a  memoran- 
dum describing  It  as  a  dividend  on  Union 
Gomiuiny  stock.  He  signed  a  receipt  for  it 
under  that  description.  Apparently,  how- 
ever, he  was  not  sufficiently  familiar  with 
the  kind  transactions  in  which  he  became 
Involved  to  understand  their  legal  effect,  or 
to  express  himself  with  clearness  or  accu- 
racy. The  appellant  insists  that  the  evidence 
conclusively  shows  that  Gatlin,  and  not  tbe 
corporation,  bought  the  land,  and  that  Del- 
gamo accepted  stock  in  payment  of  the  bal- 
ance of  the  price.  The  effect  of  ahy  seem- 
ing contradictions  was  tot  .the  Jury.  We 
think  there  was  evidence  to  support  the 
findings  implied  by  the  verdict  that  the  land 
was  purchased  In  behalf  of  the  corporation, 
that  It  adopted  the  bargain,  and  that  tlis 
agreem^t  called  for  a  payment  In'  cash  un- 
less the  cement  plant  should  be  constructed 
within  the  time  mentioned,  and  these  were 
the  vital  matters  In  controversy. 

[2]  Objection  is  made  to  the  admission  of 
a  large  amount  of  evidence,  principally  min- 
utes of  meetings  of  the  stockholdera  and  di- 
rectors of  the  corporations.  Some  of  Ifhad 
a  bearing  upon  the  connectlfni  of  the  com- 
pany  with  the  original  transaction.  A  part 
of  It  was  admitted  on  the  theory  that  it 
was  pertinent  to  the  eQultable  matters  pre- 
aenteA  for  the  ocnrideratlai  ot  the  court,  fbe 
statemmt  being  made  that  tbe  InstructlonB 
would  limit  tbe  elfect  of  this  Glass  of  testi- 
mony. An  instmctlon  was  given  on  the  sub- 
ject in  these  words: 

"Tou  are  instructed  that,  iaaBmuch  as  Oie  pe- 
tition of  the  plaintiffs  invokes  equitable  aid 
from  the  court,  the  evidence  baa  been  permitted 
to  take  a  wide  range  touching  tbe  organization 
and  bUBinew  operations  of  the  corporations  de- 
fendant named  in  tbe  petition,  much  of  which 
relates  especially  to  sucb  equitable  questionB  as 
are  involved  and  for  the  consideration  of  the 
court  upon  such  propositions  and  which  issaes 
are  reserved  to  the  court,  yet  all  such  evidence 
is  competent  and  for  your  consideration  in  so 
far  as  it  may  throw  any  light  upon  the  proposi- 
tions that  will  hereisarter  in  these  instructions 
be  submitted  to  you  for  yoar  determination." 

The  ai^Uant  insists  that  aa  the  result  of 
these  proceedings  the  Jury  were  allowed  to 
consider  a  mass  of  irrelevant  evidence,  great- 
ly to  its  prejudice.  By  the  instraction  quot- 
ed they  were  told  tliat  they  might  consider 
all  the  evidence,  so  far  as  It  threw  any 
light  on  the  questions  submitted  for  their 
decision,  and  they  were  left  to  determine  for 
themselves  what  part  of  It  was  of  that  char- 
acter. Such  an  arrangement  might  In  some 
situations  be  obviously  prejudicial.  But  here 
the  evidence  which  waa  Irrelevant  to  tbe  is- 
sues submitted  to  the  Jury  does  not  seem  to 
be  of  a  character  likely  to  affect  their  Judg- 
ment, and  they  were  admonished  that  It  did 
not  have  any  necessary  bearing  upon  the 
case  so  far  as  they  were  concerned.  We  do 
not  think  swdi  presumptioa  of  prejudice 
arises  as  to  require  a  rerersal. 
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[S]  An  Instrnctlon  is  objected  to  on  tbe 
ground  that  It  aBiounts  to  a  statement  that 
the  mere  acceptance  and  retention  of  benefits 
of  a  promoter's  contract  makes  the  .corpora- 
tion liable.  We  cannot  regard  It  as  open  to 
tbls  construction.  It  consists  essentially  of 
the  syllabus  In  Tryber  v.  Creamery  Co.,  67 
Kan.  4S9,  493,  73  Paa  83,  coupled  with  a  text 
that  la  quoted  with  approval  In  the  Qplnl<m. 
Another  Instruction  la  criticized  as  omitting 
a  full  statement  of  the  matters  necessary  to 
malce  the  corporation  liable  on  8  contract 
made  by  the  promoters,  while  undertaking 
to  enumerate  the  elements  necessary  to  bob- 
tain  the  plaintiffs*  case.  The  mle  havlnc 
been  once  stated  In  fall,  we  do  not  think 
prejudice  can  have  restated  from  its  anbae- 
Quent  abridgment. 

The  Jndgment  is  affirmed.  All  the  Jus- 
tices concurring. 

FRY  V.  KILBORN.     (No.  19190.)t 
(Supreme  Court  of  Bjiasas.   Jan.  9,  1916.) 

(BvUahiiB  bp  the  Court.) 
Lanolobd  and  Tenant  (g  104*)— Assion- 
MENT  of  Lbasb— Vaudxtt  — luanra  of 

Landlobd. 

The  defendant  owned  a  farm  and  made  a 
contract  of  sale  to  McKee  with  a  provision 
for  forfeiture  without  notice  if  McSee  failed 
to  make  the  ^yments  in  accordance  with  the 
contract.  McKee  took  possession  and  farmed 
the  place  for  one  year,  and  then  made  a  lease 
to  Britton  for  one  year  beginning  March  1, 
1913,  and  Britton  sowed  a  crop  of  wheat  in 
the  fall  of  1912.  The  written  lease  contained 
a  provision  that  Britton  should  not  sublease 
the  land  without  the  written  consent  of  the 
landlord.  In  February,  1913,  without  the  con- 
sent of  the  landlord,  he  sold  tbe  (trowing  crop 
of  wheat  to  the  plaintiff  and  assigned  to  the 
latter  his  interest  in  the  lease  and  abandoned 
the  premises.  McKee  being  in  default  in  pay- 
ment of  principal  and  Interest,  the  defendant 
took  possession  and  appropriated  the  proceeds 
of  the  crop.  The  plaintiff  sued  to  recover  the 
tenant's  share  of  the  wheat  Eeld,  that  by 
ttie  provisions  of  section  4700,  Gen.  SL  1909, 
as  well  as  by  the  terms  of  the  lease  under 
which  the  plaintiff  claims,  he  could  acquire  no 
interest  by  the  transfer  without  the  written 
consent  of  the  landlord,  and  that  the  defend- 
ant had  the  right,  under  his  contract,  to  take 
posfiession  of  the  premises  and  declare  a  for- 
feitare  for  the  nonpayment  of  the  principal 
and  interest. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant.  Cent  Dig.  t  328;  Dec.  Dig.  8 
104.*] 

Appeal  from  District  Court,  Reno  County. 

Action  by  S.  O.  Fry  against  H.  B.  Kllborn. 
From  Judgment  for  defendant,  plaintiff  ap- 
peals. AfiBrmed. 

C.  M.  Williams,  of  Hutchinson,  for  appel- 
lant F.  Ll  Martin  and  Van  M.  Martin,  both 
of  Hutchinson,  fw  appellee. 

PORTER,  J.  Plaintiff  brought  this  ac- 
tion to  recover  the  value  of  a  three-fifths  in- 
terest In  95  acres  of  wheat,  claiming  that  he 
had  purchased  from  the  tenant  his  interest 


thei^  1^  a  Ull  of  sale,  ^ke  defendant  re- 
covered Judgment  for  casta,  and  the  plaintiff 
appeals. 

In  February,  1912,  the  defendant,  H.  B. 
Kilbom,  entered  Itfto  a  contract  with  D.  W. 
McKee,  by  which  he  agreed  to  sell  to  Mc- 
Kee a  half  section  of  land  in  Reno  County 
for  $20,000.  Tbe  first  cash  payment  of  $500 
was  due  January  1,  iSl3,  and  McKee  was  to 
pay  6%  per  cent  interest  on  the  IStta  day  of 
February,  annually.  He  was  given  possea- 
siim  of  tbe  land  and  had  all  the  crops  and  in- 
come from  the  land  for  the  year  1012.  al- 
though tbe  ctHitract  gave  Kilbom  a  lien  on 
one-half  of  all  cr<^  for  the  payment  of  in- 
terest There  was  a  provision  for  a  for- 
feiture without  any  declaration,  .or  act,  or 
notice  on  the  part  ot  Kilbom  if  HcKee 
foiled  to-  make  the  payments  In  accordance 
with  the  contract  McKee  defaulted  In  the 
payment  of  the  principal  due  od  tbe  1st  of 
January,  1913,  and  also  failed  to  pay  the  in- 
terest amounting  to  $1,300,  due  Febmary  15, 
1^.  The  plaintiff  Fry  claims  under  a  lease 
executed  September  2,  1012,  by  which  Mc- 
Kee leased  to  Wade  Britton  the  land  for  one 
year  ben^nnlng  March  1,  1913,  and  McKee 
permitted  Britton  to  sow  05  acres  of  wheat 
In  the  fall  of  1912.  Britton  was  to  pay  Mc- 
Kee two-fifths  of  the  crop  delivered  in  Ster- 
Ung.  On  March  14, 1913,  McKee  paid  $620.60 
to  Kilbom  to  be  applied  on  the  interest,  say- 
ing he  expected  to  pay  the  balance  soon. 
Shortly  thereafter  be  sent  word  to  Kilbom 
that  he  would  be  unable  to  raise  tbe  balance 
and  for  Kilbom  to  go  ahead  and  run  things 
there.  He  had  moved  away  from  tbe  farm 
and  was  then  living  In  Hutchinson.  On  the 
25th  day  of  Febmary,  1913,  Wade  Britton. 
the  tenant  of  McKee,  sold  to  Fry,  the  plain- 
tiff, his  Interest  in  the  95  acres  of  wheat  for 
$237.60,  and  gave  to  Fry  a  bill  of  sale  for 
tbe  same.  Britton  moved  away  from  the 
farm  and  turned  tbe  written  lease  over  to 
Fry.  Fry  testified  that  It  was  his  Intention 
to  take  up  the  lease,  and  that  he  was  going 
to  farm  the  land  In  spring  crops;  that  bis 
agreement  with  Britton  was  that  when  Brit- 
ton moved  off  the  place,  he  would  move  on, 
and  would  harvest  the  wheat  and  deliver 
the  landlord's  two-fifths  of  the  crop,  accord- 
ing to  tbe  terms  of  the  written  lease.  The 
plaintiff  and  the  defendant  had  conversa- 
tions, one  on  May  1st,  another  on  Jane  1st, 
and  another  June  24th,  in  which  Kilbom  told 
Fry  not  to  harvest  tbe  wheat;  that  he  was 
going  to  cut  it  himself.  He  afterwards  har- 
vested and  appropriated  all  of  the  wheat 
Tbe  plaintiff  thereupon  brQugbt  tbls  action 
to  recover  the  value  of  bis  three-fifths  interest 
In  the  crop,  and  in  bis  petition  set  out  copies 
of  the  lease  from  McKee  to  Britton,  and  of 
the  Ull  of  sale  to  himself.  Tbe  defendant 
answered,  pleading  bis  contract  with  McKee, 
the  letter's  failure  to  comply  with  the  con- 
tract, and  alleging  that  he  had  taken  pos- 
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session  of  tba  premises  upon  forfeiture  of 
AIcKee'B  rights  nsder  the  contract  of  sale. 
He  further  alleged  that  he  bad  taken  posses- 
Mlon  of  the  premises  prior  to  March  1,  1913, 
when  the  lease  to  Biltton  was  to  commence. 

The  ain>ellant  contends  that  while  time  is 
made  the  essence  of  the  contract  between 
Kilbom  and  McKee  for  the  sale  of  the  land, 
tbe  provisions  of  forfeiture  were  for  the 
beneflt  of  the  seller  and  may  always  be 
waived;  and  it  Is  Insisted  that  the  fact  that 
Kilbom  accepted  a  payment  from  McKee  as 
late  as  March  14,  1913.  and  allowed  him  fur- 
ther time  on  tbe  balance  due,  must  be  held 
as  a  waiver  of  the  forf^ture.  While  the  evi- 
dence would  Indicate  very  strongly  that 
Kilbom  did  not  elect  to  forfeit  the  contract 
as  early  as  stated  in  his  answer,  March  1, 
1913,  uevertheleas  by  the  terms  of  his  con- 
tract he  bad  the  right  to  forfeit  It  at  any 
time  without  notice  upon  failure  of  McEee  to 
make  the  payments.  We  do  not  think  It  can 
be  held  that  bis  standing  by  and  seeing 
Britton  put  out  a  crop  la  tbe  fall  of  1912 
would  estop  him  from  claiming  a  forfeiture 
for  failnre  to  pay  the  prindpal  and  interest 
at  any  time  thereafter.  The  defendant  relies 
mainly  upon  two  points:  First.  A  provision 
in  the  written  lease  between  McKee  and 
Britton  by  wbidn  Britton  expressly  agreed 
that  he  would  not  sublease,  release,  or  a&- 
Bign  the  premises  without  the  written  consent 
of  McKee.  There  is  no  showing  that  McKee 
consented  to  the  bill  of  sale  from  Britton  to 
Vrs;  and  there  is  evidence  tending  to  show 
that  very  shortly  after  he  had  made  the 
payment  to  apply  on  Interest,  he  notified  Kil- 
bom that  be  would  not  be  able  to  comply 
with  his  contract,  and  that  Kllborn  might 
take  possession  of  tbe  land.  The  second 
point  upon  which  tbe  defendant  relies  is 
section  4700,  Oen.  Stat  1909,  which  provides: 

"No  tenant  for  a  term  not  exceeding  two 
years,  or  at  will,  or  by  sufferance,  shall  as- 
fli^  or  transfer  his  term  or  interest  or  any 
part  thereof  to  another  without  the  written 
consent  of  the  landlord  or  person  holding  un- 
der hhn." 

This  BectUm  has  been  construed  to  make 
such  an  assignment  viddable  only  (Mabry  v. 
Harp,  53  Kan.  398, 36  Pac.  7^),  but  it  Is  not 
claimed  that  any  eabsequent  assent  of  HcKee 
had  been  obtained  so  aa  to  render  the  trans- 
action  valid. 

There  la  a  further  claim  by  the  defendant 
that  the  contract  of  sale  between  himself 
and  AfcKee  prohibited  by  its  own  terms  an 
assignment  or  leasing  of  the  premises,  unless 
the  same  wae  indorsed  upon  the  contract 
The  particular  language  of  the  contract  of 
sale  upon  which  this  conteiitlon  is  based 
reads  as  follows: 

"And  It  Is  further  stipulated  .that  no  asBign- 
ment  of  the  premises  shall  be  valid  unless  the 
tame  shall  be  Indorsed  hereon." 

It  is,  to  say  the  least  doubtful  whether 
this  provision  can  be  construed  to  prohibit 
the  purchaser  of  the  land  from  exercising 


the  rights  of  an  owner  and  of  leasing  the 
premises  without  the  consent  of  the  seller. 
If,  for  instance,  McKee  had  complied  for  a 
number  of  years  with  his  part  of  the  con- 
tract, and  had  made  the  annual  payments  of 
principal  and  interest  it  wouldaseem  that  he 
would  have  tbe  same  right  that  any  other 
purchaser  of  land  would  hare  to  lease  It  to 
another,  subject  of  course,  to  the  provisions 
of  the  contract  by  which  KUbdrn  was  to 
have  a  Hen  on  one-half  of  tbe  crop  for  the 
payment  of  the  Interest  Without  deciding 
this  question,  however,  we  think  the  plain- 
tiff cannot  recover  for  two  reasons:  First 
unfler  hla  contract  with  McKee,  the  defend- 
ant had  the  right  at  any  time  to  take  posses- 
sion of  the  premises  and  declore  a  forfeiture 
for  the  nonpsyment  of  principal  or  Interest; 
second,  by  the  terms  of  Brltton's  lease  under 
which  the  plaintiff  claims,  as  well  as  by  the 
terms  of  the  statute,  the  assignment  was  at 
least  voidable. 

For  the  r^sons  stated,  the  Judgment  must 
be  affirmed.   AU  the  Justices  concurring. 


WATTS  V.  MTERS  et  al.    (No.  19153.)t  - 
(Supreme  Court  of  Kansas.   Jan.  0,  191S.) 

(SyUaiug  by  the  Oovrt.) 

1.  Witnesses  (§  159)— Competbnct  —  Tbaks- 
acti0n8  with  deceased  pebsohs. 

On  the  trial  of  an  action  by  a  widow  to 
recover  possession  of  land  which  she  had  been 
induced  to  conv^  by  the  fraud  and  duress  ot 
btr  former  hodMnd,  she  was  asked  whether  or 
not  she  had  heard  that  her  husband  had  made 
threats  in  case  she  did  not  sisn  the  deed,  aud 
answered  in  tbe  affirmative.  She  was  also  per- 
mitted to  testify,  in  answer  to  a  question  why 
she  feared  there  would  be  more  trouble,  "Well, 
I  had  it  from  the  surrounding  circumstances, 
what  had  happened."  Held,  that  such  testimo- 
ny was  not  incompetent  by  reason  of  section 
820,  Code  Civ.  Proc.  (Oen.  St  1909,  t  6814), 
as  amended  by  chapter  229,  Laws  1011,  con- 
cerning transactions  or  communications  had 
with  deceased  persons. 

[Ed,  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  »  629,  664,  666-060,  671-682 ;  Dec. 
Dig.  t 

2.  Evidence  ({  230*)— DEouttATiONS— Statb- 

MENT8  BT  DECEASED  HUSBAND. 

The  testimony  showed  and  the  court  found 
that  the  former  husband,  in  conspiracy  with  his 
brother,  had  by  fraud  and  duress  procured  from 
the  wife  a  deed  conveTinK  the  land  to  the  broth- 
er, but  that  the  husband  continued  to  be  the 
real  owner  of  the  land  up  to  the  time  of  his 
death,  and  that  the  dcffndants  were  voluntary 
grantees  without  consideration;  the  deed  to 
them  bcinf  made  for  the  purpose  of  defrauding 
the  plaintiff.  JBTeld,  that  it  was  proper  to  re- 
ceive in  evidence  proof  of  statements  made  by 
the  deceased  husband,  after  the  eienition  of  the 
deed  by  tbe  wife,  that  be  still  owned  the  land 
and  had  deeded  it  to  his  brother  to  defraud  his 
wife. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  If  835-851;  Dec.  Dig.  S  280;* 
Fraudulent  Conveyances,  Gait  Dig.  S  828.1 

3.  Eqtjttt  (8  72*)— Lacites— Effect. 

Mere  delay  in  briufcing  a  suit  does  not  es- 
top the  plaintifE  from  its  maintenance,  when 
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the  property  has  remained  mbstaiitlallr  the 
same,  and  the  rights  «f  no  innocent  third  putj 
have  intervened. 

[Ed.  Note.— For  other  cans,  aee  Equity*  Gent 
Dig.  8S  207,  210-220,  22S.  WS;  DecJ>ig.  {72.*] 

4.  Adverse  Possesbiok  (S  14*)— AcQUiamoR 

OF  Title— No  NEESiDENTs. 

The  defendants,  never  having  been  within 
the  state  of  Kansas,  could  not  avail  themselves 
of  the  15-year  statute  of  limitation  as  a  basis 
for  claiming  adverse  possession. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dif.  SS  77-81;  D«c.  Dig.  f  14.*J 

Appeal  from  District  Court,  Kingman 
County. 

Ejectment  by  E.  C  Watts  against  Emma 
Myers  and  anoUier.  From  Judgment  for 
plaintltr,  defendants  appeaL  Afflnntd. 

S.  W.  Mills,  of  Kirksvllle,  Mo.,  and  Chas. 
G.  Galkln,  of  Kingman,  for  appellants.  O.  M. 
Williams,  of  Hutchinson,  for  i^nieUeb 

WEST,  J.  This  is  an  action  in  ejectment, 
involving  the  title  to  a  quarter  sectlota  of 
land  In  Kingman  county.  The  court  made 
findings  of  fact  and  conclusions  of  law,  re- 
sulting in  a  Judgment  for  the  plaintiff,  from 
which  the  defendants  appeal,  and  complain 
-x>t  certain  rulings  touching  the  introduction 
of  evidence  and  certain  findings  made  by  the 
court,  and  its  refusal  to  make  others  re- 
quested by  the  defendants,  and  of  tlie  general 
result  of  the  trial. 

From  the  findlugs  it  appears  that  in  1884 
the  plaiutltf,  then  a  widow  having  several 
children  by  a  former  marriage,  was  married 
to  Lafayette  Watte,  and  the  following  year 
with  him  took  up  her  re^ddence  upon  the 
land  in  question.  Two  of  the  plaintiff's  sons 
and  a  daughter  lived  with  their  mother  and 
stepfather  as  members  of  the  family,  and  for 
a  time  the  relations  appear  to  have  been 
pleasant.  After  the  husband's  return  from 
the  funeral  of  his  mother  be  suggested  a  con- 
veyance of  the  land  to  his  brother,  Oliver 
Watts,  who  lived  in  Missouri,  and  upon  the 
plaintiff's  objection  he  became  sullen,  and 
brutally  assaulted  one  of  her  boys  without 
apparent  provocation,  saying  that  if  she 
would  sign  the  deed  to  his  brother  they 
would  get  along  all  right  Shortly  after  this 
another  attack,  still  more  brutal  and  coward- 
ly, was  made  on  the  same  boy,  followed  by  a 
repetition  of  the  same  suggestion  to  his  moth- 
er concerning  a  deed.  This  was  followed  by 
threats  of  death  to  the  boy,  and  by  the  pecul- 
iar handling  of  a  large  pruning  knife,  and  at 
another  time  an  ax,  all  of  which  resulted  in 
the  plaintUTs  Joining  In  tbe  requested  deed, 
being  moved  thereunto  by  fear  of  further 
violence  to  her  boy  and  bodily  harm  to  her 
other  children;  the  deed  not  being  made, 
hovever,  until  the  plaintiff  had  suffered  a 
serious  nervous  collapse,  followed  by  10  days' 
sickness.  The  land  was  the  homestead  of 
the  plaintiff  and  Lafayette  Watts,  and  the 
court  found  that  tbe  latter,  with  his  brother 
Oliver,  fraudulently  conspired  to  defraud  the 


plainUfl  ont  of  her  interest  and  to  get  the 
title  in  the  name  of  the  brottier,  and  tliat  the 
conduct  referred  to  was  In  furtherance  of 
this  conspiracy;  that  shortly  after  the  mar- 
riage the  plaintiff  furnished  her  husband  $400 
in  money  with  which  to  build  a  house  upon 
the  land  and  to  make  other  improvements, 
being  money  Inherited  from  her  fatlier*8  es- 
tate; that  when  the  deed  was  made  (1886) 
the  land  was  worth-92,400,  and  at  the  time  of 
the  trial,  June  26,  1913,  $7,600;  that  al- 
though she  lived  within  a  distance  of  from 
20  to  70  mUes  of  this  land  tbe  plalutifr  did 
not  ontU  tbe  bringing  of  this  suit,  August  12, 
1012,  take  any  steps  to  set  adde  the  deed. 
In  tbe  spring  of  1887  LaiByetto  Watts  l«tt 
the  plaintiff,  taMng  some  of  tbe  faousdiold 
goods,  and  never  letomed  to  live  wltb  het, 
merely  rioting  ber  two  or  three  times. 

Various  other  findings  were  made  that  need 
not  be  discussed.  It  was,  howerer,  eaqnreBdy 
found  that  the  deed  passed  only  the  naked 
l^al  title,  and  that  tbe  land  cuktlnoed  to  be 
the  property  of  Lafayette  Watts  until  tbe 
time  of  bis  death,  April  23,1910;  that  OllTer 
Watts  was  appcdnted  administrator,  and  did 
not  make  Uie  slightest  exertion  to  find  tbe 
plaintiff's  address  or  wbereabonta,  and  pro* 
cured  final  settlement,  wbldi  was  set  aside  on 
her  motion,  without  recognising  ber  as  tme 
of  tbe  b^rs,  and  without  ^ing  her  any  no- 
tice of  bis  appointment,  wMcfa  die  court 
found  was  fraudulent  mlsamdnct  on  bis  part 
amounting  to  a  contlnuaDCe  and  carrying  out 
of  tbe  origbial  ctmsplnu^,  and  that  tbe  deed 
by  OUver  W^tts  to  tbe  defendants  was  volun- 
tary and  without  consideration,  and  made  tm 
the  purpose  of  defrauding  the  plaintiff ;  also 
that  the  plaintiff  first  learned  of  Lafayette 
Watts'  death  In  July,  1912,  and  there  was  no 
unreasonable  delay  on  her  part  In  bringing 
this  suit;  that  Lafayette  Watts  left  no  bodily 
heirs,  but  left  tbe  plaintiff  as  his  widow. 

As  a  conclusion  of  law  the  court  found  that 
tbe  execution  of  the  deed  was  procured  by 
fraud,  coercion,  and  duress,  and  did  not  car- 
ry with  it  the  Joint  consent  of  the  husband 
and  wife,  and  that  the  plaintiff  as  the  sole 
heir  of  Lafayette  Watts,  and  hence  sole  fee 
owner  of  the  land,  was  entitled  to  have  ber 
title  quieted  and  to  recover  for  renta  and 
profits. 

[1]  Much  complaint  is  made  because  the 
plaintiff  was  permitted  to  answer  whether  or 
not  she  had  heard  that  her  husband  made 
threats  in  ease  she  did  not  sign  the  deed,  and 
that  she  "had  it  from  the  surrounding  cir- 
cumstances, what  happened,"  and  it  is  as- 
serted that  this  violated  the  statutory  bar 
against  testimony  concerning  transactions  or 
communications  had  wltb  deceased  persona 
But  tbe  fact  that  she  had  heard  tbat  ha  had 
made  threats  would  imply  that  she  bad  beard 
it  from  others,  rather  than  ftom  lilm,  and  as 
to  what  had  happened  she  was  not  permitted 
to  state;  hence  tbe  testimony  was  pn^erlj 
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admitted.  Uurpby  t.  Hlndman,  58  San.  181, 
48  Pac.  800  ;  Bryan  t.  Palmer,  8a  Kan.  298, 
Ul  Pac.  448.  21  Ann.  Cas.  1214;  Gaston  t. 
Gaston,  88  Kan.  215,  lOd  Pac.  777;  Fish  v. 
Poorman,  85  Kan.  237  (syl.  7),  243,  116  Pac. 
898 ;  Coblentz  T.  Putlfer,  67  Kan.  719  (syl.  2), 
725. 125  Pac.  30,  42  L.  B.  A.  (M.  S.)  268;  Dear 
Ills  T.  Perkins.  88  Kan.  428,  488,  129  Pac. 
16S,  43  L.  B.  A.  <N.  8.)  1219. 

(2]  It  Is  urged  that  It  was  highly  Improper 
to  recelre  teatlinMiy  of  statemtfits  made  by 
La&yette  Watts,  after  the  deed  waa  made, 
to  the  effect  that  be  still  owned  the  land, 
which  he  had  deeded  to  his  brother  to  de- 
fraud his  wife.  No  reason  is  apparent,  how- 
arer,  wliy  one  wlio  has  carried  out  such  a 
«niq»iracy  should  n<^  as  against  the  person 
dttCrauded,  be  bound  tj  his  subsequent  ac- 
kDOwledgment  tbenof.  It  Is  not  a  case  of  a 
Krantcr  destrcgring  tlie  elBaet  of  a  deed  as  be- 
tween himself  and  his  grantee,  and  especially 
In  view  of  fiw  fact  that  he  treated  this  land 
as  bis  own,  and  received  real  tor  it,  and  ex- 
erdaed  dominitm  over  it.  it  was  p»q)er  for  his 
widow  and  belr  to  show  his  statemaits  and 
declaratlMtB  toa<diIng  his  relation  to  the  land. 
Martin  t,  Sbnmway,  69  Kan.  892,  132  Pac. 
903. 

The  defendants  also  urge  that  the  flndtngs 
of  fact  Bhonld  have  beui  for  them,  and  not 
for  the  plaintiff,  which  evidently  means  that 
In  ttaeir  <^nlon  the  fraud  and  duress  were 
not  anfficieotly  proved ;  but  it  is  impoaslble 
to  read  Uie  evidenoe  wlUiout  finding  ample 
support  for  the  charge  of  duress  of  a  pecul- 
iarly erwi  and  ^active  kind. 

Oomplaint  is  made  that  the  court  did  not 
at  the  defendants'  request  vacate  the  86  find- 
to^  of  fact  mad^  and  return  66  others  snb- 
mitted  by  them;  but  audi  examination  as  Is 
eott^tent  with  the  brevity  human  life  has 
resulted  In  finding  no  error  in  this  respect. 

[3]  It  is  urged  that  because  the  plaintiff 
did  not  move  to  set  aside  the  deed,  or  take 
any  other  st^  to  protect  her  rights,  all  Uie 
many  years  which  elapsed  between  Its  execu- 
tion and  the  death  of  her  husband,  she  must 
be  lield  to  have  Jointly  consented,  and  to 
have  estopt)ed  herself  by  her  laches.  The  trial 
court  found,  however,  that  the  land  remained 
as  It  was,  except  slight  Improvements ;  that 
the  rights  of  no  innocent  third  party  had 
intervened ;  that  in  accordance  with  the  re- 
peated statements  made  by  the  deceased  him- 
self he  continued  to  be  the  owner  of  the  land, 
which  as  a  matter  of  course  the  sole  heir 
would  Inherit  upon  his  death.  Clark  v.  Oool- 
ridge.  8  Kan.  189;  Golden  v.  Claudel,  86  Kan. 
466,  471,  118  Pac.  77;  Bambo  v.  Bank,  88 
Kan.  257. 128  Pac.  182 ;  Oslncup  v.  Henthom. 
80  Kan.  68,  180  Pac.  652,  46  L.  B.  A.  (N.  8.) 
174,  Ann.  Oas.  1914C,  1262;  City  of  Hutchin- 
son V.  Hutchinson.  92  Kan.  518,  141  Pac. 
589;  S6  Cyc.  780. 

[4]  As  to  adverse  possession,  neither  Oliver 
Watts  nor  either  of  the  defendants  had  ever 


been  In  Kansas  prior  to  the  trial ;  hence  the 
statute  of  limitation  does  not  avail.  C3v. 
Code,  I  20;  Gen.  St  1909,  {  6613;  Ard  v. 
Wilson,  8  Kan.  App.  471,  64  Pac.  511 ;  O.,  K. 
&  N.  By.  Co.  V.  Cook,  4S  Kan.  83,  22  Pac 
988 ;  Ard  v.  Wilson,  60  Kan.  857,  56  Pac.  80i. 

Finding  no  material  error,  the  Judgm^t  is 
affirmed.  All  the  Justices  concurring. 


BABKBB  T.  MISSOURI  PAa  RT.  00. 

(No.  19194.) 
(Supreme  Court  of  Kansas.   Jan.  9,  1915.) 
(Syltalua  &y  the  OowrtJ 

L  Dahaoes  (I  217*)— DraiBDonoH  of  Fkuit 
Tkees  —  Measure  or  Daicages  —  Instbuc- 

TIONS. 

Where  fruit  trees,  which  have  a  distinct 
value  as  a  part  of  the  land,  tire  injured  and  de- 
stroyed by  nre  through  the  negligence  of  another, 
acd  their  value  and  the,  damages  sustained  can 
be  definitely  measured  by  showing  the  value  ot 
the  trees  before  and  after  the  fire,  and  this  meas- 
ure is  applied  by  the  court,  there  Is  no  material 
error  in  the  failure  of  the  court  to  direct  the 
application  of  the  rule  that  the  measure  of  dam- 
ages is  the  difference  in  the  value  of  the  land 
before  and  after  the  burning  of  the  trees. 

[Ed.  Note^For  other  easas,  see  Damages, 
Cent  Dig.  H  556-569;  Dee.  Dig.  i  217.*] 

2.  Dauaqes  (S  60*)— DjcsiBnonon  or  Fbuit 

Teees— Benefit. 

The  owner  is  entitled  to  plant  an  orchard  on 
his  land  whether  or  not  it  is  the  most  proGtsble 
Dse  to  which  it  can  be  applied ;'  and,  if  the  fruit 
trees  are  destroyed,  he  is  entitled  to  claim  dam- 
ages from  the  wrongdoer  for  being  deprived  of 
such  use  and  of  the  value  of  the  trees. 

[Bd.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  115, 110;  Dec  Dig.  (  60.*] 

8.  Dauagbs  (S  188*)— Bxcbbsivs  Bbcovbbt— 

DESTBUOTION  of  PBOPKBTT — BVIPENCB. 

Under  the  evidence  herein,  it  cannot  be  held 
that  the  damages  awarded  are  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  f  511;  Dea  Dig;  I  isa*] 

Appeal  fr<»n  District  Ooort^  Wyandotte 
County. 

Action  by  Sarah  V.  Barker  against  the 
Missouri  Patdflc  BaUway  Company.  From 
Judgment  tor  plaintiff,  defendant  appeals. 
Affirmed. 

B.  P.  Waggoner  and  W.  P.  Waggener,  both 
of  Atchison,  and  J.  N.  Balrd,  of  Kansas  City, 
for  appellant  Emerscm  dt  Smith,  of  Kansas 
City,  for  appellee. 

JOHNSTON,  a  J.  Sarah  F.  Barker,  the 
appellee,  recovered  a  jndgmmt  against  the 
Missouri  Padfie  Ballway  Company,  the  ap- 
pellant, for  damages  for  the  destruction  of  a 
part  ot  an  orchard  and  some  meadow  by 
fire  alleged  to  have  been  caused  by  the  neg- 
ligent operation  of  one  of  appellant's  loco- 
motives. In  her  petition  she  alleged,  sub- 
stantially, that  on  August  2,  1911,  a  freight 
train  of  appellant  passed  throned  her  farm, 
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and  the  locomotlTe  threw  ont  fire  which  , 
Ignited  dry  vegetation  and  other  combustible 
material  on  the  north  side  of  appellant's 
railway  track;  that  the  Are  thns  started 
spread  to  and  .burned  across  the  meadow 
and  orchard  on  her  farm,  causing  a  loss  of 
$4,000;  and  she  allied,  fnrther,  that  the 
fire  was  caused  by  the  negligent  operatl<Hi 
of  appellant's  railway.  She  also  asked  for 
$500  as  an  attorney's  fee.  The  appellant  an- 
swered by  general  denial  and  allegations 
that  its  locomotive  was  properly  equipped 
with  modem  fire-arresting  appliances;  that 
It  was  handled  by  competent  and  careful 
employes;  and  that  the  fire  was  not  the 
resnlt  of  any  negligence  on  Its  part.  On  the 
trial  appellee  offered  evidence  tending  to 
show  that  the  locomotive  In  qnestlw  was 
pufDng  and  working  bard  when  It  passed 
through  her  farm ;  that  Portly  after  Ite  pas- 
sage fire  was  discovered  north  and  near  the 
track ;  that  the  fire  spread  over  her  nieadow, 
destroying  It,  and  then  entered  Into  the  or- 
chard, where  It  destroyed  a  considerable  por- 
tion of  IL  She  also  offered  evidence  tend- 
ing to  show  that  abont  92  apple  trees  were 
destroyed  and  abont  65  badly  damaged,  and 
that  these  were  of  the  valne  of  from  $10  to 
$12  each ;  that  66  peach  trees  were  destroy- 
ed, which  were  of  the  value  of  about  ^ 
each;  and  that  the  orchard  was  In  good 
condition  and  productive  before  the  fire,  but 
was  practically  destroyed  by  the  fire.  Evi- 
dence was  also  given  by  appellee  that  a  rea- 
sonable attorney's  fee  for  prosecuting  the  ac- 
tion would  be  between  $^  and  $400.  The 
appellant,  on  the  other  hand,  offered  evi- 
dence tending  to  prove  that  the  engine  In 
question  was  In  good  condition ;  that  It  was 
not  negligently  operated;  and  that  It  was 
equipped  with  modem  fire-arresting  appli- 
ances. The  appellant  also  offered  much  evi- 
dence tending  to  support  Its  contention  that 
the  orchard  was  not  in  good  condiUou,  but, 
on  the  contrary,  that  It  had  not  been  cared 
for  in  a  proper  manner,  and  that  many  of 
the  trees  had  been  rendered  valueless  by 
various  insect  pests.  The  verdict  of  the  jury 
was  in  favor  of  appellee  allowing  her  $1,- 
060.60  as  damages  for  the  destruction  of  the 
orchard  and  meadow  and  $250  as  attorney's 
fees.  Special  findings  were  returned  to  Uie 
effect  that  the  fire  was  caused  by  the  negli- 
gence of  the  appellant;  that  appellant's  lo- 
comotive was  not  equipped  with  modern  flre- 
arrestlng  appliances  that  were  in  good  re- 
pair; that  the  appellant  had  not  exercised 
reasonable  care  in  selecting  the  appliances 
and  In  Ueoylng  them  In  good  order,  but  also 
found  that  the  fire  was  not  caused  by  the 
negligence  of  the  engineer  or  fireman  nor 
because  of  the  quality  of  the  coal  used. 

[3]  On  this  appeal  it  is  contended,  first, 
that  there  sIiouUl  be  a  reversal  because  the 
damages  awarded  are  excessive.  If  the 
court  were  to  look  no  farther  tban  the  evi- 
dence of  the  appellant.  It  might  conclude  that 


the  orchard  was  not  In  good  condition  and 
was  not  of  much  value.  There  is  other  tes- 
timony in  the  case,  however,  and  to  which 
the  Jury  no  doubt  gave  credit,  which  tends 
to  show  that  the  trees  constituted  what  is 
called  a  commercial  ordiard  in  good  con- 
dition, and  that  the  loss  resulting  from  ttie 
fire  was  as  much  or  more  than  the  amoant 
awarded  by  the  Jnry.  A  number  of  appel- 
lee's witnesses,  who  had  orchard  experience, 
and  were  acquainted  with  the  value  of  trees 
In  that  vicinity,  and  knew  the  condition  of 
the  trees  prior  to  the  fire,  stated  that  the 
trees  were  in  a  reasonably  healthy  CMidl- 
tlon  and  constituted  a  fairly  good  commercial 
orchard.  The  condition  of  the  trees,  the 
value  of  those  Injured  and  destroyed,  and 
the  amount  of  the  loss  sustained  by  reasMi 
of  the  fire  were  interesting  and  debatable 
questions  until  they  were  determined  by  the 
jury  upon  what  appears  to  be  competent  and 
sufilclent  testimony.  It  Is  said  that  the 
values  fixed  by  the  witnesses  of  appellee 
were  based  on  the  value  of  trees  that  were 
In  a  healthy  condition,  and  that  proper  con- 
sideration was  not  given  to  the  fact  that  the 
trees  of  appellee  bad  been  Injured  by  insects 
and  by  lack  of  pruning.  It  appears  that 
the  witnesses  for  the  most  part  fixed  the 
value  of  the  trees  as  they  found  them  prior 
to  their  destruction  by  the  fire  and  of  trees 
such  eis  those  in  question  were  shown  to  be. 
There  is  complaint  that  witnesses  were  al- 
lowed to  testify  what  trees  would  produce 
or  be  worth  in  the  future  rather  than  what 
they  were  worth  Just  before  the  fire.  While 
Bome  of  them  referred  to  cn^  uaually 
borne  by  trees  of  that  character,  U  ap- 
pears that  they  did  not  base  their  opinions 
on  the  value  of  the  future  crops,  but  ratlier 
on  the  character  of  the  trees  and  the  coa.- 
ditlon  ot  the  orchard  as  It  existed  before 
it  was  burned.  The  court  specifically  in- 
structed the  Jury  that  in  fixing  the  damages 
sustained  they  "should  not  indulge  in  any 
speculation  as  to  the  extent  or  value  of  the 
fruit  crop  ^hich  said  trees  might  have  pro- 
duced in  the  future."  Objections  are  made 
to  the  instructions,  but  they  fnmlsh  no 
ground  for  setting  aside  the  verdict  and  Judg- 
ment 

LI,  2]  One  objection  is  that  the  court  did 
not  permit  the  jury  to  measure  the  damages 
of  appellee  by  finding  the  difference  In  value 
of  the  entire  farm  before  and  after  the  fire. 
The  court  Instructed  the  Jury  that,  If  they 
found  for  liie  appellee,  tiie  measure  of  ber 
damages  would  be — 

"the  reasonable  value  of  the  fruit  trees  destroy- 
ed, as  a  part  of  tbeland  of  the  plaintiff,  and  the 
hay  destroyed,  and  the  amount  of  Ions  suffered 
by  the  plaiatiff  by  the  depreciation  ot  the  valae 
of  the  orchard  which  was  injored  by  said 
fire.   •   •  •» 

In  another  instruction  the  Jury  were  ad- 
vised that: 

"Only  such  damages  as  were  proximately  caus- 
ed by  the  fire  in  question  can  be  allowed,  taking 
into  consideration  the  value  of  said  bvit  trees 
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immediately  after  the  flre  In  question  and  imme- 
diately before  said  &re,  also  taking  into  conaideiv 
fttion  the  character  of  said  trees,  and  all  circum- 
ataoces  proven  by  the  eiddenoe  which  tend  to 
show  the  admU  Ioh  by  aaiA  fize  to  the  plain- 
tilE.** 

The  Snry  weie  tcHd  QaX,  In  measarinff  the 
damages  of  tbe  plaintiff,  tbe  trees  wwe  to 
be  regarded  aa  a  part  of  tbe  land,  and  that 
they  m^t  consider  any  and  all  erldence 
proven  wMdi  tended  to  show  the  actual  loaa. 
Tbe  testimony  ahowed  tbe  pomlier  and  diar- 
acter  of  the  trees  destroyed  and  Injured,  and, 
altbou^  they  constituted  a  part  ct  tbe  land, 
they  had  a  distinct  valae  as  an  appurtenance 
of  the  land,  and  the  loss  sustained  could  be 
definitely  measured  by  tbe  evidence  of  tbe 
number  and  diaracter  of  tbe  trees  destroyed 
and  Injured.  In  Railway  Oo.  v.  Lycan,  67 
Kan.  6S6,  47  Pac.  626,  it  was  held  that  when 
trees  were  destroyed  by  flre,  aa  in  this  case, 
and  they  had  a  distinct  value  which  under 
tbe  evidence  was  susceptible  of  definite  meas- 
urement, tbe  value  of  the  trees  or  things 
destroyed  is  the  best  measure  and  the 
most  satisfactory  method  of  determining 
the  extent  of  tbe  loss.  It  was  also  said 
that  it  was  only  where  damages  to  one  part 
of  tbe  land  affects  other  parts  and  were 
incapable  of  more  direct  proof  tbat  it  is  nec- 
essary to  resort  to  tbe  rule  of  finding  the 
difference  in  the  value  of  the  land  before  and 
after  the  injury.  Otber  cases  of  like  Import 
are  Railway  Co.  v.  Arthurs,  63  Kan.  404,  65 
Paa  651;  Railroad  Co.  v.  Perry,  65  Ean.  792, 
70  Pac.  876;  Railway  Co.  t.  Oelser,  68  Kan. 
281,  76  Pac.  6a 

Witnesses  of  the  appellant  teettfled  that  the 
farm  of  appellee  was  as  valuable  without  as 
with  the  orchard  on  it  Some  might  prefer 
to  hare  the  land  clear  of  trees  and  regard 
the  naked  land  to  be  of  more  value  than  tf 
it  were  planted  with  fruit  trees.  The  owner, 
however,  is  entitled  to  use  his  land  for  an 
ordiard  and  to  compensation  in  case  it  is 
wrongfully  destroyed.  Appellee  had  a  right 
to  claim  damages  for  being  deprived  of  its 
use  aa  an  orchard  or  In  fact  of  any  use  to 
which  it  is  adapted  and  which  is  most  ad- 
vantageous to  her.  Cohen  v.  St.  L.,  Ft.  S.  & 
W.  Rid.  Co.,  34  Kan.  158,  8  Pac.  138,  55  Am. 
Bep.  242;  Oom'rs  of  Smith  County  v.  Lahore, 
37  Kan.  480,  15  Pac.  677;  C.  K.  ft  W.  Rid. 
Co.  V.  WiUits.  46  Ean.  110,  25  Pac.  676 ;  Irri- 
gation Co.  V.  McLaln.  69  Kan.  334,  76  Paa 
853;  Railway  Co.  v.  Weldenmann,  77  Ean. 
300,  94  Pac.  146. 

It  is  not  for  tbe  wrongdoer,  who  causes  an 
Injury,  to  decide  whether  an  owner  should 
bare  used  his  land  for  a  particular  purpose 
nor  the  use  to  which  it  can  most  profitably 
be  employed.  He  is  liable  to  pay  for  tbe  loss 
of  the  property  appurtenant  to  real  estate, 
which  is  actually  destroyed,  and  whidi  has 
a  value  independent  of  the  land,  such  as 
buildJt^  or  trees,  and  the  evidence  indicates 
that  there  was  no  difBcuity  in  determining 


tbe  value  of  tbe  trees  destroyed  and  the  er- 
tent  of  tbe  loss  sustained.  In  fact,  both  par- 
ties offered  evidence  as  to  the  value  of  the 
trees  which  bad  been  destroyed  and  injured, 
and  the  appellant  seems  to  have  adopted  and 
approved  this  rule  of  meaanring  the  damages 
by  asking  that  Ute  Jn^y  make  a 'Special  find- 
ing as  to  tbe  number  and  value  of  the  dif- 
ferent kinds  of  fruit  trees  that  were  Injured 
and  destroyed.  In  view  of  the  evidence  In 
the  case  and  the  course  of  the  trial,  we  think 
the  appellant  has  no  reason  to  complain  of 
tbe  rule  applied  by  tbe  district  court  as  to 
the  measure  of  dtfmagffi. 

There  was  no  occasim  to  immlre  as  to  tbe 
effect  of  the  Are  upon  tbe  land  of  appellee 
on  tbe  soutb  aide  of  the  railroad.  She  had 
not  alleged  nor  claimed  that  that  part  of 
the  farm  had  been  Injured,  but  limited  her 
claim  for  damages  to  the  onAard  tract  on 
the  north  rtde;  and  hence  the  court  properly 
instructed  tbe  Jury  to  confine  tbe  allowance 
of  damages  to  tile  Injury  to  the  orchard  and 
meadow  lying  north  of  the  trac^,  and  which 
arose  from  the  negUgent  operation  of  the 
raUroad  by  appellant 

We  find  nothing  in  the  special  findings  in- 
conslBtent  with  the  general  verdict  nor  any 
material  error  in  the  proceedings  which  re- 
quires a  reversal. 

The  Judgment  will  therefore  be  aSlnned. 
All  tbe  Joatloes  concur. 


STATE  ez  rel.  DAWSON.  Atty.  Gen.,  v.  KAN- 
SAS CITT  STOCEYARDS  CO.  OF 
MISSOURI.    (No.  19419.) 
(Supreme  Court  of  Kasaas.    Jan.  9,  1916.) 

(Byttahua  by  the  CourLj 

1.  Oabbiebs  (S  4*)— Stocktabds  Goufant— 
Engaged  in  Businsss  as  a  "Coioion 
Cabbies." 

A  cortJoration  engaged  in  operating  atock- 
yards,  owning  a  track  between  such  yards  and 
the  railroads  over  which  stock  is  traniii>orted 
thereto,  and  making  a  charge  to  the  railroad 
companies  for  each  car  moved  over  such  track, 
in  accordance  with  a  tariff  which  it  has  filed 
with  the  Interstate  Commerce  Commission,  is 
to  be  regarded  as  engaging  in  business  as  a  com- 
mon carrier. 

[Ed.  Note.— For  Other  cases,  see  Carriers, 
Cent  Dig.  »  1,  46^-478;  Dec.  Dig.  |  4.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Common  Carrier.] 

2.  COBPOBATIONS  (i  654*)— FoBBIGN  COBFOKA- 

TioNs—PowEBS— Business  oe  Cohuon  Cab- 
bibb. 

The  grant  to  a  foreign  corporation  of  the 
ri^ht  to  operate  a  stockyards  does  not  carry 
with  it  the  privilege  of  engaging  in  business  as 
a  common  carrier  In  tbe  manner  stated. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S8  2551.  2556;  Dec  Dig.  |  654.*]  ■ 

3.  COBFOBATIOnS  ^  661*)-4'0BEI0N  COBPOBA- 
TIONS-OUSTBB— ENOAQINa    IN  TTNAUTHOB- 

IZKD  Business. 

To  the  extent  of  any  intrastate  business 
done  in  that  manner  such  a  corporation  exercis- 
es a  function  which  is  unauthorized,  and  from 
wliich  it  will  be  ousted  by  the  courts  upon  appll- 
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cation  of  the  proper  ezeeutiTe  officer  of  the 
Btate. 

[Ed.  Note.— For  other  casee*  see  Corporations, 
Cent.  Dig.  II  2S74,  267S;  Dec.  Die.  f  651.*] 

4.  ComiEBCE   (I   8S*)— STOOKTABDB— FOBEION 
OOBPOBATIONS— OONIBOL  BT  STATB. 

The  fact  that  most  of  the  bneinese  done  in 
mch  manner,  is  interstf^te,  and  that  intrastate 
business  is  done  only  in  virtue  of  the  presence 
of  a  few  cars  of  that  charscter  in  an  entire 
train,  which  Is  handled  together,  does  not  effect 
such  a  mei^er  of  the  two  classes  of  bosinese  as 
to  place  it  all  beyond  the  control  of  the  state. 

[Ed.  Note.— For  other  caaes,  see  Commerce, 
Dec.  Dig.  8  38.*] 

West,  J.,  dissenting. 

Original  proceeding  in  quo  wftrranto  by 
the  State,  on  tbe  relation  of  John  S.  Dawson, 
as  Attorney  General,  against  the  Kansas 
City  Stockyards  Company  of  Missouri.  Judg- 
ment for  plaintiff. 

J.  8.  Dawson,  Atty.  Qen.,  and  H.  O.  Cas- 
ter, of  Oberlln,  for  plaintiff.  E^llnger  & 
Trlclcett,  of  Kansas  City,  and  Wm.  EL  Smith, 
of  Top^ca,  for  defendant 

MASON,  J.  The  Kansas  City  Stockyards 
Company,  a  corporation  organized  nnder  the 
laws  of  Blissoarl,  operates  stockyards  sltnat- 
ed  In  part  In  Kansas,  having  been  authoris- 
ed to  do  so  tqr  the  charter  board  of  this  state. 
The  company  owns,  or  controls  as  lessee, 
traclEs  leading  to  the  stockyards,  which  are 
used  by  Tarions  railroads  in  delivering  lire 
stock  thereto.  For  the  nse  of  these  tracks 
tbe  stockyards  company  exacts  a  charge 
which  It  requires  the  railroad  companies  to 
pay.  The  state  contends  that,  in  tdrtne  of 
these  transactions,  the  stockyards  company 
is  engaging  in  the  business  of  transportation 
as  a  common  carrier,  without  having  the 
legal  right  to  do  so,  and  this  action  is 
brought  on  tbe  relation  of  the  Attorney  Oen- 
eral  to  oust  the  comi>any  from  the  exercise 
of  that  function.  The  plalntifl  asks  for  judg- 
ment upon  the  pleadings,  and.  In  case  that  Is 
not  granted,  for  an  order  restraining  the 
acts  complained  of  during  the  pendency  of 
the  action. 

[1]  For  many  years  the  switching  tracks 
were  owned  by  the  stockyards  company,  and 
were  operated  substantially  as  at  present, 
without  a  charge  being  made  to  the  railroad 
companies  for  their  use.  In  May,'  1013,  per- 
sons interested  In  the  stockyards  company 
procured  a  charter  for  a  Kansas  cprporatlon 
under  the  name  of  the  Kansas  City  Con- 
necting Railway  Company,  to  which  the  title 
to  the  tracks  in  question  was  transferred, 
but  the  state  utilities  commission  denied  its 
application  for  authority  to  commence  busi- 
ness. Tbe  tracks  were  then  leased  to  the 
stockyards  company,  which  filed  a  tariff  with 
the  Interstate  Commerce  Commission,  pro- 
viding a  charge  of  75  cents  per  car  for  their 
use. 

The  stockyards  company  seems  clearly  to 
be  engaged  in  the  business  of  transportation, 


so  tar  as  to  make  it  snbject  to  regolatlons 
applicable  to  common  carriers.  United 
States  T.  Union  Stockyards,  226  U.  S.  286. 
33  Sup.  Ct  83,  67  L.  Ed.  226;  Tap  Line  Cas- 
eg,  234  U.  S.  1,  34  Sup.  Ct  741,  68  L.  Ed.  1185. 
In  the  cases  dted  some  effect  was  glTen  to 
the  circumstance  that  tbe  corporations  in 
qtuestlon  had  been  granted  spedQc  authority 
to  (jperate  as  common  carriers,  but  that  was 
not  the  controlling  consideration.  Here  the 
filing  of  the  tariff  with  the  Interstate  Com- 
merce Commission  goes  far  to  characterize 
the  business  undertaken.  If  a  right  to  do 
business  as  a  carrier  resulted  by  Implication 
from  the  express  grant  of  authority  to  en- 
gage in  another  business  to  which  it  was  in- 
cidental, doubtless  such  Implied  right  would 
hare  to  be  exercised  In  conformity  to  traf- 
fic regulations  the  same  as  though  It  were 
specifically  mentioned  la  the  charter.  Here, 
however,  we  think  the  powers  incidental  to 
those  expressly  granted  to  the  defendant 
company  did  not  Include  the  character  of 
business  now  under  consideration.  In  Its 
Missouri  charter  Its  purposes  are  thus  de- 
scribed: 

"The  purcAiaBe,  construction,  maintenance,  and 
operation  of  a  general  onion  stockyards,  witli 
the  necessary  Inclosures,  buildings,  hotels,  ex- 
changes, structures,  railroad  tracks,  switches, 
bridges,  and  viaducts  for  the  reception,  inspec- 
tion, safe-keeping,  feeding,  watering,  weighing, 
delivering,  tnmuerring,  and  caring  for  live 
stock." 

[3]  In  tbe  application  of  the  comjiany  for 
leave  to  operate  in  Kansas,  which  was  grant- 
ed by  the  charter  board  of  this  state,  the 
business  In  which  It  proposed  to  engage  was 
described  as  "tbe  maintCTance  and  operation 
of  stockyards."  The  authority  thus  granted 
would  doubtless  include  the  right  to  use  rail- 
road tracks  and  terminal  facilities  as  an  In- 
cident to  the  receiving  and  handling  of  live 
stock,  but  we  cannot  regard  It  as  authoris- 
ing the  exaction  of  a  charge  for  tbe  use  of 
Its  track  In  transporting  cattle  from  the  rail- 
roads to  the  stockyards,  that  being  distinct- 
ly the  function  of  a  carrier. 

The  defendant  maintains  that.  If  it  ac^ 
tually  is  engaged  In  a  business  which  Is  be- 
yond Its  corporate  power,  the  court,  having 
a  discretion  In  the  matter,  ought  not  to  In- 
terfere, because  to  do  so  would  be  inequita- 
ble, and  would  result  in  grave  Inconvenience 
and  loss  to  tbe  public,  while  no  injury  re- 
sults to  the  state  from  the  exaction  of  the 
charges  referred  to.  It  argues  tliat  no  one 
but  the  railroad  companies  Is  affected  by  tbe 
charges,  and  that  as  they  employ  the  defend- 
ant's track  In  making  delivery  of  stock  to  the 
yards,  they  ought  in  fairness  and  Justice  to 
pay  for  the  privilege;  that  the  deftodant 
cannot  be  required  to  allow  the  nae  of  the 
track  without  compensation,  and.  It  Its  use 
is  denied,  live  stock  destined  for  the  yards 
win  have  to  be  driven  on  toot  to  reach  them, 
entailing  great  loss  upon  shippers.  We  be- 
lieve, however,  that  where  a  corporation  Is 
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engaged  in  a  business  not  anthorlzed  by  the 
law,  and  the  state  by  the  proper  executive 
officer  makes  objection,  the  court  has  no  al- 
tematlre,  but  must  decree  Its  discontinuance. 
To  Invoke  such  relief  the  state  need  not  sbow 
any  particular  detriment  to  the  public.  "It 
has  an  interest  in  seeing  that  the  will  of  the 
Legislature  is  not  disregarded,  and  need  not, 
as  an  individual  plaintiff  must,  sbow  grounds 
of  fearing  more  specific  Iniury."  State  v. 
Lawrence,  80  Kan.  707,  103  Pac.  839. 

[3,  4]  The  defendant  pleads  that  all  bnsi- 
nesa  done  over  the  tracks  referred  to  is  In- 
terstate commerce,  but  this  broad  averment 
Is  limited  by  these  spedflc  statements: 

"That  a  train  of  live  stock  arriving  at  the 
terminal  facilities  of  this  defendant  will  be 
composed  of,  say  40  cars  of  live  stock  that  ia 
Interstate,  and  mingled  therewith  there  may  be 
4  or  5  cars  that  are  intrastate ;  that  this  de- 
fendant will  have  no  knowledge  of  the  origin 
of  said  cars  until  they  are  polled  up  to  the  un- 
loadiog  dock,  in,  over  and  upon  the  terminal 
tecilities  of  the  defendant  herein." 

contention  la  mode  that  this  results 
In  such  a  mingling  of  the  two  classes  of 
Bblpments  that  the  Intrastate  must  be  re- 
fSarded  as  Incidental  to,  and  merged  in,  the 
Interstate.  The  state,  of  conrse,  cannot  In- 
terfere with  die  interstate  boslness  done  by 
the  defendant,  but  we  do  not  think  the  alle- 
gations quoted  exblUt  such  a  confusion  of 
interstate  and  intrastate  shipments  as  to 
cause  the  latter  to  lose  their  idratliy  as  such 
or  to  exempt  them  from  state  control.  Min- 
nesota Bate  Cases,  230  U.  B.  31^,  33  Sup.  Ct 
729,  67  Zi.  Ed.  1511. 

The  defendant  farther  maintains  that  the 
state  cannot,  or  at  least  should  not,  forbid 
Uie  collection  of  a  char^  for  the  use  of  Its 
backs  in  connectlnt  with  Intrastate  busi- 
ness, because  If  the  company  famishes  for 
local  shipments,  without  compensation,  the 
same  fsdlttles  for  wUch  payment  Is  exacted 
If  the  commerce  is  Interstate,  the  result  Is  an 
anlawful  discrimination— a  Elation  of  the 
federal  stetate  which  fOrUds  a  carrier  to 
give  undue  or  unreasonable  advantage  to  any 
particular  description  of  traffic.  Act  Feb.  4, 
1887,  c.  lOi,  24  U.  8.  Stet  at  Large.  380  (U. 
S.  Comp.  St  1013. 1  8565) ;  Houston  &  Texas 
By.  T.  United  States,  234  TT.  S.  342,  34  Sup. 
Ct  833,  58  L.  Ed.  1341.  And  the  defendant 
represents  that  on  this  account,  U  an  order 
la  made  preventing  the  making  of  a  charge 
to  local  Bhlpi>ers,  it  will  be  compelled  to  deny 
to  them  the  use  of  Its  facilities,  therdby  ne- 
cessitating the  driving  of  live  stock  from  the 
railroads  to  the  stockyarda  The  fkct,  how- 
ever, that  a  coi^wratlon  Is  engaged  In  In- 
terstete  commerce  cannot  authorisse  It  to  ex- 
ercise the  functions  of  a  common  carrier  in 
purely  local  business  without  the  permission 
of  the  stete.  The  courts  cannot  grant  that 
permission,  and,  until  It  Is  granted  by  the 
proper  authority,  they  must  upon  due  appli- 
cation forbid  the  doing  of  acts  which  with- 
out It  are  Illegal. 


We  conclude  that  upon  the  pleadings  the 
plalntlif  is  entitled  to  a  decree  ousting  the 
defendant  from  the  exercise  of  the  function 
of  engaging  in  Intrastate  business  as  a  com- 
mon carrier. 

JOHNSTON,  0.  J.,  and  BUEOH,  SMITH, 
POETER,  and  BENSON,  JJ.,  concurring. 

WEST,  3.  (dissenting).  If  a  stockyard 
company  owns  a  piece  of  railroad  track,  it 
does  not  become  a  common  carrier  by  per- 
mitting a  railroad  company  to  use  such 
track.  Should  It  sell  or  lease  a  piece  of  land 
for  depot  purposes,  It  would  not  thereby  be- 
come a  common  carrier.  For  this  and  other 
reasons  which  cannot  now  be  steted  for  lack 
of  time,  I  disBOit 


STATE  v.-  MacHILLAN.   (No.  2637.) 
(Snpreme  Court  of  Utah.    Jan.  27,  1915.) 

1.  IrrnicTUENT  and  Infoemation  ($  110*)  — 
Statutobt  OFFENSE&— Indictment  in  Lan- 
SUAQB  OF  Statute— "Indecent  Assault" 
—"Indecent  Libesties." 

An  indictment  in  the  language  of  Laws 
1900,  c.  26,  declaring  that  every  person  who 
shall  assault  a  child  under  the  age  of  14  years, 
and  shall  take  indecent  liberties  with  or  on  the 
person  of  each  child,  without  committing,  intend- 
mg,  or  attempting  to  commit  the  crime  of  rape 
or  assault  with  intent  to  rape,  shall  be  guilty  of 
an  indecent  assault,  is  sufficient  without  alleging 
in  what  manner  and  under  what  circamstances 
accused  took  indecent  libertiea  with  the  perscm 
of  prosecutrix,  tar  the  crime  is  in  Its  1^1  im- 
port an  indecent  assault,  and  the  terms  "inde- 
cent assault"  and  "indecent  liberties"  are  con- 
vertible, and  the  term  "Indecent  liberties"  is 
self-defining,  and  the  term  "indecent  assault"  is 
but  the  statutory  definition  epitomized  i  (citing 
Words  and  Phrases,  Indecent  Liberties). 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  K  289-204 ;  Dec 
Dip.  §  110.*] 

2.  CamiNAi,  Law  (g  1153*)— Witnesses  (8 
79*)— Com  PETE  NOT  op  Guild. 

The  competency  of  a  child  to  testify  is 
within  discretion  of  the  trial  court,  and  its  de- 
cision will  not  be  disturbed,  unless  clearly 
abused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  85  3061-30G6 ;  Dec.  Die.  S 
1153;*  Witnesses,  Cent  Dig.  1%  201-204,  216: 
Dec.  Dig.  §  79.*] 

3.  Witnesses  (g  79*)  —  Coupetenot  ■—  Dis- 
cretion OF  Court. 

On  a  trial  for  taking  indecent  liberties  with ' 
a  child  between  seven  and  eight  years  old,  the 
court  may,  in  its  discretion,  permit  the  child, 
who  was  a  "bright"  girl,  to  testil^.  a 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  201-204,  216 ;  Dec.  Dig.  {  ^9^i 

4.  CaiMiNAi.  Law  (S  824*)— iNsranoTioNS— 

Requests — Necessity. 

Failure  of  the  court  to  charge  on  the  subject 
of  good  character  of  accused,  proved  by  nndia- 


>  SUte  V,  Tophatn,  41  Utah,  U,  12S  Pao.  888. 
■  State  V.  Blythe,  20  Utab,  S79,  68  Pao,  1108 :  State 
T.  Horasco,  42  DUta,  6,  123  Pac.  671. 


•For  other  cases  see  same  topic  and  aactlon  NUMBER  In  Deo.  Dig-  *  Am.  Dig.  Key -No.  Scries  ft  Rcp'r  Indexes 
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pnted  tcBtimcoy,  Ic  not  error,  In  the  absence  of 
a  request  therefor. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  lOOG-2004;  Dec  Dig.  { 
824.*] 

Appeal  from  District  Court,  Salt  Lake 
County;  M.  L.  Bltchie,  Judge. 
D.  MacUiUan  was  convicted  of  crime,  and 

he  appeals.  AfSrmed. 

Jos.  W.  Rozzelle  and  Wlllard  Hanson,  both 
of  Salt  Lake  City,  for  appellant.  A.  R. 
Barnes,  Atty.  Gen.,  and  B.  V.  Hlgglns  and 
O.  iTerson,  Asst  Attys.  G«ii.,  for  the  State. 

FBIOK,  J.  The  defmdant  wbb  conrleted 
ot  the  crime  of  having  committed  an  "In- 
decent assault"  upon  the  person  of  a  female 
child  at  the  age  of  eight  years,  was  sHitenc- 
ed  to  a  term  of  impztsonment  in  the  state 
pilB<m,  and  appeals. 

He  vfta  charged  In  Uie  Infminatton  as  f i^- 
lows: 

"That  the  said  D.  HacHiUan,  at  tbe  count; 
of  Salt  Lake,  in  the  state  of  Utah,  on  the  29th 
day  of  March,  A.  D.  1913,  did  willfully  and  fe- 

loniouply  make  an  assault  open  ,  a  female 

child  under  the  age  of  14  years,  to  wit,  of  the 
age  of  8  years,  and  did  then  and  there  willfully, 
QDlewfully,  and  feloniously  take  indecent  liber- 
ties with  the  person  of  the  said  •  without 

oommitting,  or  intending  or  attempting  to  com- 
mit, the  aime  of  rape  on  the  said  ■  ~,  con- 
trary," etc. 

The  Information  was  based  upon  chapter 
26,  Laws  Utah  1909.  which  reads  as  fol- 
lows: 

"Every  person,  who  aliaU  aasaalt  a  child, 
whether  male  or  female,  ander  the  age  of  four- 
teen years,  and  shall  take  indecent  liberties  with 
or  on  the  person  of  such  child,  without  commit- 
ting, intending  or  attempting  to  commit  the 
crime  of  rape,  or  the  crime  of  assault  with  in* 
tent  to  commit  rape,  upon  such  child,  with  or 
without  Che  child  s  consent,  shall  be  deemed 
guilty  of  an  Indecent  assault,  and  on  conviction 
thereof  shall  be  guilty  of  a  felony." 

It  will  be  observed  that  the  charge  In  the 
Informattfm  Is  In  the  language  of  Oie  stat- 
ute: 

The  d^endant,  before  pleading  to  the  mer- 
its. Interposed  a  demurrer  to  the  information 
upon  tbe  grounds:  (1)  That  tlie  facts  stat- 
ed therein  do  not  constitute  a  public  offoise; 
and  that  the  acta  constituting  the  offense 
are  not  set  fOTth  in  ordinary  and  concise 
language,  and  In  such  manner  as  to  enable 
a  person  of  ordinary  understanding  to  know 
what  Is  intended  in  this :  That  said  Infcarma- 
tlim  fails  to  state  In  what  manner  or  under 
what  circumstances  Uie  said  defendant  made 

the  assault  upon  the  said  (child),  and 

ftiils  to  state  in  what  manner  or  under  what 
drcumstancea  the  said  defendant  took  in- 
decent liberUes  with  tlie  person  of  said  

(child).  The  court  overruled  the  demurm', 
and  tbe  ruling  is  assigned  as  error. 

[11  It  is  insisted  that  to  charge  that  the 
defendant  did  unlawfully,  etc.,  "take  lode- 


cent  liberties  with  the  perscxi  of  said"  child 
is  a  mere  general  statement  and  is  Insoffl- 
cient  to  apprise  the  defendant  of  the  par- 
ticular acts  with  which  he  is  charged.  It  is 
contended  that  the  case  of  State  v.  Topham, 
41  Utah,  39,  123  Pac.  888,  Is  decisive  of  the 
question  In  favor  of  the  defendant's  conten- 
tion. We  need  not  go  Into  details  to  show 
why  the  principles  of  pleading  which  con- 
trolled that  case  have  no  ai^llcation  here. 
We  think  a  mere  cursory  reading  of  the 
opinion  in  that  case  clearly  demonstrates 
that  the  reasons  why  we  held  the  information 
insuffldent  in  that  case  also  show  why  the 
Infonnatlon  is  sufficient  in  this  case.  It  has 
been  held  that,  under  a  statute  like  ours,  an 
"indecent  assault"  and  'indecent  liberties" 
are  convertible  terms.  In  that  connection  the 
court  said: 

"The  crime  as  defined  by  the  statute  is,  tn  its 
legal  tenor  and  import,  an  'indecent  assanlt.' 
*  *  *  ^he  term  'indecent  assault'  is  but  the 
statutory  definition  of  the  crime  epitomised."  4 
Words  and  Phrases,  3537:  State  v.  West,  39 
Minn.  321,  40  N.  W.  249. 

The  queati(Hi  raised  by  counsel  In  this 
case  was  presented  to  and  passed  on  by  tbe 
Supreme  Court  of  Minnesota  in  State  v. 
Kunz,  90  Minn.  526,  97  N.  W.  131.  That 
court,  after  setting  forth  the  statute,  whldi. 
in  legal  etTect  is  like  chapter  26,  supra,  dis- 
poses of  the  contention  as  follows: 

"He  further  urges  that  the  indictment  is  de- 
fective because  it  does  not  state  the  particular 
acts  which  constitute  the  alleged  indecent  liber- 
ties. The  claim  is  without  merit,  for  the  term 
'indecent  liberties,'  when  used  with  reference  to 
a  woman,  old  or  young,  is  self-defining;  and  it 
would  be  as  unnecessary  and  as  indecent  to  al- 
lege the  defendant's  particular  acts  as  it  would 
be,  if  he  were  charged  with  rape  or  carnally 
knowing  or  abusing  a  female  child  under  the  age 
of  consent,  to  set  forth  the  evidence  in  the  in- 
dictment." 

We  tborouj^Iy  agree  with  tbe  Supreme 
Court  of  Minnesota  tbat  the  term  "indecent 
liberties,"  aa  used  in  the  statute,  Is  (Nearly 
self-defining.  Wbat  more  could  be  said,  ex- 
cept to  state  the  evidence  which  ^wes  oi 
establishes  the  offense?  We  think  that  erery 
person  of  the  most  ordinary  Intelligence  and 
understanding,  ^o  Is  familiar  with  merely 
the  rudiments  of  the  English  lai^age,  un- 
derstands what  Is  meant  when  he,  vx  any  raw 
else,  is  charged  with  having  taken  Indecent 
liberties  with  the  person  <ot  a  child.  To  say 
more  is  merely  to  explain  what  was  done; 
which,  like  in  a  diarge  of  carnal  knoiwledge, 
or  of  assault  with  Intent  to  have  carnal 
knowledge.  Is  not  necessary.  We  think  the 
informatlffli  was  sufficient. 

[2.S]  It  la  next  contended  that  the  dis- 
trict court  erred  in  receiving  the  testimony 
of  the  little  ^rl,  with  whose  person  the  In- 
decent liberties  were  taken,  and  who  testi- 
fied In  behalf  of  the  state,  upon  the  ground 
that  she  by  reason  of  her  youth  and  want 
of  compr^ension  of  the  solemnity  of  an  oath. 
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was  Incompetent  to  testify.  The  question 
of  the  competency  of  a  child  who  Is  called 
as  a  witness,  In  the  very  nature  of  things, 
must,  to  a  large  extent  at  least,  be  left  to 
the  sound  discretion  of  the  trial  conrt  When 
that  court  has  passed  upon  the  question  ei- 
ther way,  we  cannot  Interfere,  unlew  It  Is 
clearly  made  to  appear  that  the  court  abused 
the  discretion  vested  In  It.  Nothing  Is  shown 
here  In  that  regard,  and  the  record  of  the 
child's  testimony  discloses  nothing  upon 
which  we  could  intelligently  act.  The  little 
girl  In  question,  at  the  time  of  the  alleged 
assanlt,  was  between  seven  and  eight  years 
of  age,  and,  at  the  time  she  testified,  was 
past  eight  years  of  age.  The  defendant  In 
his  testimony  himself  testified  that  she  was 
a  "bright  girl."  In  the  recent  case  of  State 
T.  M0T8SC0,  42  Utah,  5,  128  Pac.  571,  the  wit- 
ness, a  little  boy,  was  considerably  younger, 
to  wit,  between  Ave  and  six  years  of  age, 
and  we  nevertheless  refosed  to  hold  that  he 
was  Incompetent  as  matter  of  law  or  that 
the  court  had  abused  Its  discretion  In  per- 
mitting him  to  testify  for  the  state.  That 
case  was  similar  In  character  to  this  only 
the  Indecent  assault  was  made  npoa  a  little 
boy,  and  he,  like  the  Uttle  girl  here,  was  the 
only  eyewitness.  See,  also.  State  v.  BIythe, 
20  Utah,  379,  58  Pac.  1108.  where  the  ques- 
tion is  discussed.  The  district  court  com- 
mitted no  error  in  receiving  the  testimony 
of  the  little  girl,  nor  In  refusing  to  strike  It 
from  the  record  upon  defendant's  motion. 

It  Is  next  urged  that  the  time  that 
the  alleged  offense  was  committed  was  not 
.  proven.  We  think  otherwise.  It  Is  true  the 
little  girl  could  not  give  tbe  date,  nor  the 
month,  nor  the  year ;  bot  the  time  was  suffi- 
ciently proved  by  othn  facts  and  circum- 
stances. 

[4]  It  Is  next  urged  that  tbe  court  erred 
Id  falling  to  charge  the  jury  upon  the  ques- 
tion of  defendant's  good  character.  The  de- 
fendant produced  witnesses  who  testified  to 
his  good'  character.  The  state  In  no  way 
opposed  or  contradicted  his  evidence  relating 
to  that  subject  The  defendant  offered  no 
requests  to  charge,  nor  did  he  ask  the  court 
to  Instruct  the  Jury  In  Its  own  language  upon 
that  subject.  In  view  of  that  we  cannot  see 
how  we  can  say  the  court  erred  respecting 
the  matter.  It  certainly  cannot  be  assumed 
that  simply  because  the  defendant  strengthen- 
ed the  legal  presumption  of  good  character 
by  direct  evidence,  which  the  state  did  not 


Conrt  of  Nebraska  in  Sweet  v.  State,  76  Neb. 
270,  106  N.  W.  33: 

"While  the  giving  of  an  instruction  respecting 
evidence  of  good  character  may  have  been  prop- 
er, noninstruction  alone  on  that  point,  in  the  ab- 
sence of  a  proffered  instruction  correctly  stating 
the  law,  is  not  prejudicial  error.** 

This  disposes  of  aU  the  assignments  that 
are  argued  in  counsel's  brief. 
The  judgment  is  affirmed. 


STBAUP,  a  J.,  and  McCABTT,  J., 
cur. 


oon- 


BORTON  V.  MANGUS.   (No.  19089.) 
(Supreme  Court  of  Kansas.   Jan.  9,  1915^ 

(8vUabu0  by  ih»  Oourt.) 

Highways  (5  166*)— Obbteuction— Reubf  bt 
Injckction. 

One  who  has  occasion  to  pass  over  a  high- 
way more  frequently  than  others  does  not  sus- 
tain special  damage  peculiar  to  himself  beyond 
that  of  the  general  public  which  would  entitle 
him  to  relief  by  injunction. 
■  [Ed.  Note.— For  other  cases,  see  Hiphways, 
Cent.  Dig.  g§  432-486;  Dec.  Dig.  §  155.*] 

Api>eai  from  District  Court,  Sherman 
County. 

Action  by  J.  C.  Borton  against  George 
Mangus.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

John  Hartxler,  of  Goodland,  for  appellant 
B.  F.  Murphy  and  6.  L.  Calvert,  both  of 
Goodland,  for  appellee. 

PORTER,  J.  Plaintiff  brought  suit  to  en- 
join the  obstruction  of  a  public  highway  and 
appeals  firom  a  judgment  sustaining  a  de- 
murrer to  bis  petition. 

The  plaintiff  is  a  stockgrower  and  former 
and  owns  and  resides  on  a  farm  located  In 
the  state  of  Colorado  adjoining  the  line  be- 
tween that  state  and  Kansas.  The  defend- 
ant is  the  owner  of  land  lying  In  Kansas 
Immediately  east  of  the  lands  of  the  plain- 
tlfl.  It  appears  from  the  petition  that  there 
Is  a  north  and  south  road  in  Colorado  ad- 
joining plaintiff's  land  on  the  east,  which 
road  Ilea  wholly  within  the  state  of  Colora- 
do, and  t^t  there  la  also  a  road  In  Colorado 
running  east  and  west  through  the  lands  of 
the  plaintiff  and  which  is  200  yards  south  of 
his  residence,  and  that  this  east  and  west 
road  Intersects  the  north  and  south  road  and 


connects  with  a  road  In  Kansas  which  the 
u,  u..«v-L  «yiut:uc«,  >vu.^-u  tu«  i  plaintiff  Claims  the  defendant  has  Obstructed, 

dispute,  he  was  prejudiced  as  matter  of  law,      ^^e  plaintiff  alleges  that  the  obstructed 

road  became  a  highway  by  fecial  act  of  the 
Legislature  of  Kansas  (chapter  215,  Laws  of 
1887)  declaring  all  section  lines  In  Sherman 
and  certain  other  counties  In  Kansas  to  be 
public  highways,  and  to  be  of  the  width  of 
60  feet  The  section  line  between  sectrons 
19  and  30  In  Sherman  county  runs  through 
the  tract  of  land  owned  by  the  defendant 
and  the  plaintiff  alleges  that  by  virtue  of  this 


because  tbe  court  failed  to  tell  the  jury  what 
effect  they  were  authorized  to  give  the  evi- 
dence of  good  character.  Had  the  defendant 
requested  a  proper  Instruction  upon  that  snb- 
ject,  and  the  court  had  refused  It,  tbe  ques- 
tion might  be  different.  The  mere  tAct,  how- 
ever, that  the  court  failed  to  Instruct  upon 
its  own  motion  <m  the  subject  does  not  con- 
stltnte  error.   As  was  said  by  the  Supreme 
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act  of  the  Legislature  and  tbe  use  by  th^e  pab- 1 
He  for  a  number  of  years  it  became  a  public 
highway.  The  town  of  Kanorado  is  In  Kan- 
sas and  Is  the  post  office  and  market  town 
of  the  plaintiff.  When  the  road  in  question 
was  opened  and  used  by  the  public,  the  plaln- 
tlfC  could  travel  from  his  farm  in  Colorad"o 
to  the  town  of  Kanorado,  and  It  furnished 
the  nearest  highway  to  the  town  from  Ms 
land  and  residence.  He  alleges  that  the  de- 
fendant has  erected  and  maintains  buildings 
and  fences  thereon,  and  that  the  obstruction 
compels  him  in  order  to  reach  the  town  of 
Kanorado  to  drive  about  one-half  mile  south 
on  the  north  and  south  road  in  Colorado, 
then  by  an  angling  road  northeast  to  town ; 
and  that  on  every  trip  he  makes  to  the  town 
either  for  business  or  pleasure  he  must  travel 
about  two  miles  more  by  reason  of  soch  ob- 
struction. 

It  will  be  observed  that  there  Is  no  allega- 
tion In  the  petition  that  the  plaintiff  Is  de- 
nied ingress  to  or  egress  from  his  farm  by 
reason  of  the  obstruction,  and,  indeed,  the 
facts  show  that  his  lands  do  not  abut  upon 
tbe  road  which  defendant  has  obstructed. 
The  obstructed  road  lies  wholly  within  the 
state  of  Kansas;  bis  farm  lies  in  Colorado. 
The  allegation  is  that  the  obstructed  road 
intersects  the  north  and  south  highway  along 
the  state  line  and  is  a  continuation  of  an 
east  and  west  road  which  runs  200  yards 
south  of  plaintiff's  residence,  it  therefore 
affirmatirely  appears  that  he  has  ample 
means  to  get  to  and  from  his  farm  by  tbe 
highways  In  Colorado. 

The  rule  Is  firmly  ratabllshed  in  this  state 
and  Is  of  general  application  everywhere 
that,  to  entitle  a  private  Individual  to  Invoke 
the  Interposition  of  a  court  of  equity  to  re- 
strain a  public  nuisance  arising  from  an  ob- 
struction of  a  public  highway,  he  must  show 
special  damages  apprehended  or  sustained 
peculiar  to  himself  and  different  In  character 
from  those  suffered  by  the  public  at  large. 
Venard  t.  Cross,  8  Kan.  248;  Trosper  v. 
Gom'rs  of  Saline  Co.,  27  Kan.  391;  Buth- 
Btrom  T.  Peterson,  72  Kan.  679,  83  Pac.  ^5. 
In  the  hitter  case  the  court  interpreted  the 
petition  to  mean  that  a  public  road  40  feet 
wide  was  established  on  the  west  side  of  a 
tract  of  land  and  along  the  east  side  of  the 
land  belonging  to  the  plaintiff.  The  obstruc- 
tion interfered  with  the  east  20  teet  of  the 
road,  but  left  a  strip  20  f^  wide  on  the  west 
side  of  the  road  adjoining  the  land  belonging 
to  the  plaintiff,  and,  because  the  court  could 
not  judicially  declare  that  a  20-foot  strip  of 
land  was  too  narrow  tat  plalnttfTs  use  as  a 
road  to  and  along  side  odF  his  land,  It  was 
held  that  he  flailed  to  show  special  damages 
different  in  character  from  that  sustained  by 
the  public  at  large.  In  the  opinion  it  was 
said: 

"The  only  special  right  which  an  abutting 
owner  has  in  tbe  public  bishway  is  that  of  ac- 
cess to  his  premises.  When  he  has  passed  from 
his  land  into  the  road,  bis  right  to  travel  there 
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Is  not  different  from  the  right  enjoyed  la  other 
members  of  the  community."  Page  680  of  'Rf 
Kan.,  83  Pac  826. 

In  Sargent  t.  Oeorg^  66  Tt  027,  the  ooirt 
refused  relief  by  injunction  where  the  dam- 
age complained  of  was  the  obstmction  of  a 
passageway  leading  from  a  house  to  the 
street  for  the  reason  that  bat  a  few  rods  dis- 
tant there  fficlsted  another  way  eqnalfy  avall- 
ahle  and  In  daily  nae.  One  who  has  occasion 
to  pass  over  a  highway  more  freqnmtly  than 
others  does  not  sustain  special  damage  pecu- 
liar to  himself  beyond  that  ot  the  genetat 
public  whldi  woold  entltfe  him  to  relief  by 
Injunction.  In  Wellbom  t.  Davles,  40  Ark. 
83,  It  was  held  that  the  InomTenience  result- 
ing to  a  physician  in  Tlsltlng  his  patients 
caused  by  the  obstmction  of  a  public  road  by 
fences  Is  not  a  E^^ecial  injury  different  from 
that  which  every  citizen  suffers  whose  busi- 
ness or  pleasure  may  cause  him  to  travel  the 
road.  It  is  of  the  same  character,  only  per- 
haps different  In  degree  from  that  which 
others  suffer  who  have  other  business  and 
live  far  away. 

In  Crook  v.  Pitcher,  61  Md.  510,  it  was 
held  that  the  fact  that  one  who  had  very 
frequent  occasion  to  use  a  highway  Is  obliged 
to  travel  a  longer  road  because  of  an  obstruc- 
tion does  not  show  a  special  damage  differ^ 
ent  from  that  which  the  public  sustains.  To 
the  same  effect  Is  Jacksonville,  T.  &  K.  TV.  B. 
Co.  V.  Thompson,  34  Fla.  846,  16  South.  282, 
26  L.  R.  A.  410;  Sohn  v.  Cambem,  106  Ind. 
302,  6  N.  H.  813.  There  Is  some  conflict  of 
authority  upon  this  question  in  the  different 
states.  See  note  7  L.  B.  A.  (N.  S.)  73 ;  note 
28  L.  R.  A.  (N.  8.)  1053. 

The  allegations  In  the  petitltm  are  to  tbe 
effect  that  the  plaintiff  can  and  does  go  from 
his  land  to  a  public  road  and  reaches  the 
market  town  in  Kansas  by  traveling  one-half 
mile  south,  and  then  by  a  road  northeast  to 
Kanorado.  Aa  said  in  Buthstrom  t.  Peter 
son,  supra: 

"When  be  has  passed  from  his  lanid  into  tbe 
road  his  right  to  travel  there  ia  not  different 
from  the  right  enjoyed  by  other  members  of  tbe 
community.'* 

The  same  principle  would  seem  to  apply 
here.  There  Is  a  road  which  reaches  his  land 
and  by  which  he  can  pass  to  and  from  town. 
The  Inconvenience  resulting  to  him  from  tbe 
obstruction  of  the  road  Is  of  the  same  char- 
acter that  every  citizen  suffers  who  from 
business  or  pleasure  has  occasion  to  travel 
the  road.  It  may  differ  in  degree,  but  not  In 
kind,  from  that  which  others  suffer  who  have 
occasion  to  use  the  road.  He  Is  not  denied 
access  to  his  land  by  tbe  alleged  obstruction, 
but  is  merely  required,  like  others,  to  travel 
a  longer  distance  between  his  land  and  the 
town. 

If  the  state  line  between  Kansas  and  Col- 
orado were  located  a  mile  farther  west  than 
it  is,  and  the  plalntiCTs  land  lay  in  this  state, 
and  the  road  when  open,  as  the  plaintiff  con- 
tends it  should  be,  extended  fran  the  toim 
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to  the  road  raiuiiiv  north  and  aonth  along 
the  plalntUTs  land,  be  oould  not  enjoin  tbe 
obstmctlon  complained  of  because  be  wonld 
BtUl  have  free  access  to  bis  land  and  wonld 
be  unable  to  show  that  he  sustained  a  dam- 
age different  In  Und  and  character  tram  that 
suffered  by  the  public  at  large.  It  will  there- 
fore be  unnecessary  to  discuss  the  Interest- 
ing question  whether  the  action  la  transitory 
or  local,  or  whether  the  courts  of  this  state 
would  entertain  jurisdiction  in  a  suit  by  a 
nonresident  to  enjoin  the  obstruction  of  a 
highway  in  Kansas  upon  the  theory  that  the 
obstruction  closed  a  road  and  resulted  in  de- 
nying him  access  to  or  egress  from  lands 
in  Colorado. 

It  is  said  In  the  abstract  that  the  court 
sustained  the  demurrer  on  the  ground  that 
the  plaintiff  lacked  legal  capacity  to  sue, 
which  was  one  of  the  grounds  of  the  demur- 
rer, as  was  also  the  ground  that  the  petition 
failed  to  state' a  cause  of  action.  The  plain- 
tiff has  legal  capacity  to  sue,  but,  being  in 
court,  is  unable  to  state  facts  which  consti- 
tute a  cause  of  action '  entitling  him  to  re- 
Uef. 

The  Judgment  therefore  will  be  affirmed. 
All  the  Justices  concurring. 


HEMBROW  T.  WIMSOB  et  al.   (No.  1»162.) 
iSuprooe  Court  of  BCansas.   Jan.  0,  1016.) 

(Syllaiut  bv  the  Court.) 
TENUE  (i  22*)— KESlDiraT  AND  NONBESIDBNT 

Defendants  —  Kesidbnt    or  Ahotheb 

<301INTY. 

Ad  action  was  brought  in  one  cotmty 
agaiost  certain  nonresidents  of  tbe  state,  and 
jurisdiction  over  their  property  obtained  by  at- 
tachment. A  resident  of  another  county  was 
Joined  as  a  defendant,  and  he  was  served  by 
summons  issued  to  the  sheriff  of  the  county 
where  he  resided.  He  answered  challenging  the 
jurisdiction  of  the  court  and  alleging  that  the 
pretended  cause  of  action  against  the  nonresi- 
dent  defendants  was  not  brought  in  good  f&ith, 
but  for  the  purpose  of  obtaining  jurisdiction 
OTer  him.  On  the  trial  a  demurrer  was  sustain- 
ed on  the  part  of  the  nooresidebt  defendants, 
ifeld,  that  as  there  was  no  evidence  to  sustain 
a  cause  of  action  against  the  nonresident  de- 
fendants, and  tbe  action  having  failed  as  to 
them,  the  court  had  no  jurisdiction  over  the  de- 
fendant who  resided  in  the  other  county,  and 
that  a  motion  to  dismiss  the  action  as  to  him 
was  rightly  sustained. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent. 
Dig.  H  86-37;  Dec.  Dig,  1  22.*J 

Appeal  from  District  Court,  Sumner 
County. 

Action  by  William  Hembrow  against  W.  M. 
Wlnsor  and  others.  From  Judgment  for  de- 
fendants, plaintiff  appeals.  Affirmed. 

F,  A.  Dlnsmoor,  of  VlctorvUle,  CaL,  and 
W.  T.  McBride,  of  Wellington,  for  appellant 
Harold  W.  Herrlck,  of  Wellington,  and  C.  M. 
Clark,  of  Peabody,  for  appellees. 

PORTER,  J.  The  appellant  brougbt  this 
action  In  the  district  court  ct  Bumner  county 


aealnat  certain  nonresidents  of  ttie  state,  and 
Joined  as  deftodant  W.  K.  Wlnsor.  the  ap- 
pellee, who  is  a  resident  of  Marlon  county. 
Jurisdiction  over  the  property  In  Sumner 
county  belonging  to  the  nonresident  defend- 
ants was  obtained  by  attadmient,  and  they 
attmrards  entered  their  appearance  In  the 
action.  The  appellee  was  served  by  a  snm- 
mona  issued  to  the  sheriff  of  Marion  county. 
The  action  was  to  recover  a  commission  for 
procuring  a  purchaser  of  real  estate  pursuant 
to  a  written  agreement  executed  by  Wlnsor, 
the  appellee.  As  against  the  Illinois  defend- 
ants, the  petition,  alleged  that,  in  making  the 
contract  for  the  sale  of  the  real  estate  and 
in  tbe  employment  of  the  appellant  to  procure 
a  purchaser,  Wlnsor  acted  for  himself,  and 
also  as  agent  and  representative  of  the  other 
defendants,  and  tlmt  they  were  Jointly  liable 
with  him  for  the  commission  wtiich  the  ap- 
pellant claimed  he  bad  earned  in  procuring 
a  purchaser.  The  nonresidents  answered  by 
a  verified  denial  of  the  agency  of  W.  M.  Wln- 
sor, or  his  authority  to  act  for  them.  Wlnsor 
challenged  the  Jurisdiction  of  the  court  by 
motion  to  quash  the  summons.  The  chal- 
lenge was  sustained,  and  on  appeal  the  Judg- 
ment was  reversed  and  the  cause  remanded 
for  further  proceedings,  liembrow  v.  Wln- 
sor, 87  Kan.  714,  125  Pac.  22.  It  was  there 
held  that  on  the  face  of  the  pleadings  W.  M, 
Winsor  was  rightfully  Joined  as  a  defendant 
Wlnsor  died  another  answer  challenglug  the 
jurisdiction  of  the  court  and  alleging  that  the 
pretended  cause  of  acticm  against  the  niwresl- 
dent  defendants  was  not  brougbt  in  good 
faith,  but  for  tbe  purpose  of  obtaining  Juris- 
diction over  him  in  Sumner  county.  He  ad- 
mitted the  execution  of  the  contract  as  his 
personal  obligation  and  denied  all  other  alto* 
gations  of  the  petition.  The  relief  asked  tor 
was  that  the  act  be  dismissed  as  to  him  fOr 
want  of  Jurisdiction.  On  the  trial  at  tbe 
close  of  plalntUTs  evidence  a  demurrer  was 
sustained  on  the  part  of  ttie  nonresident  de- 
fendants, imd  tbe  action  was  left  pending 
Bojely  against  Wlnsor,  a  re^dent  of  Marlon 
conn^.  He  thereupon  filed  a  motion  to  have 
the  canse  dismissed  for  the  reason  that,  the 
action  bavUig  failed  as  to  tbe  nonresident  de- 
fendantn,  the  court  had  no  Jurisdiction  over 
him.  The  court  sustained  the  motion  and 
rendered  Judgment  against  tbe  appellant  for 
costs. 

It  Is  clear  that  the  ruling  of  the  court  dis- 
missing as  to  the  appellee  must  be  sustahied. 
The  appellant  cites  and  relies  upon  Ibe  case 
of  Edwards  t.  Glldemelster,  61  Kan.  141,  00 
Pac.  259,  where  it  was  held  that: 

"A  contract  executed  by  an  authorized  agent 
in  his  own  name,  but  in  fact  in  behalf  of  his 
principal,  is  the  coiltract  of  the  principal,  and 
suit  may  be  brought  against  him  to  enforce  Ita 
provisions."    SyL  2. 

The  doctrine  of  that  case  bas  no  aivUca- 
tion  here  because  the  appellant  &fled  to  pro. 


*For  other  eases  sea  suns  Utplo  snd  saotlon  NUHBBUl  in  Dec.  Dig.  a  An.  ZMs.  Key-No.  SnlM  *  Rep'r  Indsjns 


Digitized  by 


Google 


838 


146  FACIEIO  BBFpBTBB 


(Kan. 


dooe  any  evidence  showing  that  the  contract 
sued  upon  was  In  foct  made  In  behalf  of  the 
Illinois  defendants  as  principals.  No  evi- 
dence was  offered  vhlcb  tended  to  sbov  that 
Winsor  was  anthtnized  by  the  nonresident 
defendants  to  employ  any  real  estate  agent 
to  assist  him  in  procuring  a  purdiaser  for 
tile  land,  or  that  they  were  to  become  liable 
for  the  payment  of  a  commission  to  any  per- 
son. The  land  is  situated  in  Snmner  county. 
It  belonged  to  Winsor  and  the  Illinois  defend- 
ants as  CO  tenants.  They  entered  Into  an 
agreement  with  Winsor  that  he  might  sell  tb» 
land  at  a  net  price  of  (12,000,  and  that  they 
would  convey  their  Interest  to  him  so  that 
he  could  convey  title  to  the  purchaser.  He 
employed  the  appellant  by  the  written  con- 
tract sued  upon  to  assist  his  In  a  sale  of  the 
land.  The  appellant  claimed  that  he  pro- 
cured a  purchaser  able  and  willing  to  take 
the  land  at  the  price  agreed  upon  in  the  con- 
tract between  himself  and  Winsor,  hut  that 
Winsor  refused  to  complete  the  sale.  Many 
of  the  authorities  which  appellant  relies  iq)on 
are  cases  In  which  a  contract  was  entered 
Into  by  the  agent  of  an  nndisclosed  principal. 
The  appellant  claimed  that  Winsor  In  making 
the  contract  acted  for  himself  personally, 
and  as  agent  and  representative  of  the  other 
defendants,  and  that  at  the  time  the  con- 
tract was  entered  Into  he  exhibited  to  the 
appellant  certain  letters  written  by  the  other 
defendants  authorizing  him  to  sell  or  have 
the  land  sold  upon  certain  terms.  It  thus  ap- 
pears that  If  there  was  an  agency  It  was  not 
undisclosed,  but  that  plaintiff  accepted  the 
written  agreement  of  the  agent  knowing  that 
he  represented  the  other  defendants.  The 
contract  sued  upon  does  not  pretend  to  bind 
any  one  except  Winsor,  and,  if  It  were  con- 
ceded that  appellant's  proof  sustained  his 
claim,  it  falls  within  the  rule  that  one  who 
takes  an  agent's  obligation  for  work  perform- 
ed, with  knowledge  of  the  principal's  liabil- 
ity therefor,  must  look  to  the  agent  alone. 
Paige  V.  'Stone,.  10  Mete.  (Mass.)  160.  43  Am. 
Dec.  420 ;  Merrell  v.  Wltherby.  120  Ala. 
26  South.  974,  74  Am.  St.  Rep.  89.  See,  also, 
31  Oyc.  1570,  and  eases  dted. 

The  case  of  Renwick  v.  Bancroft,  56  Iowa, 
527,  0  N.  W.  367,  Is  not  In  point  It  was 
there  held  that  an  agent  having  authority  to 
sell  land,  exercising  his  discretion  as  to 
price,  he  may  employ  a  real  estate  agent  to 
find  a  purchaser  and  a  sale  by  him  will  be 
enforced.  It  was  not  an  action  to  recover 
for  the  commission  paid  to  the  subag^t,  but 
was  an  action  for  si)eclflc  performance  of 
the  contract  of  sale  made  through  the  sub- 
agent.  The  court  does  not  hold  that  the 
agent  may  bind  his  principal  for  compensa- 
tion of  a  subagent. 

It  is  true  tliere  was  evidence  that  one  or 
more  of  the  nonresident  defendants  had  writ- 
ten Winsor  to  sell,  and  the  evidence  tended 
to  show  that  the  ol^er  Illinois  defendants '. 


consented  to  his  selling  the  land;  Irat  then 
was  no  evidoice  Out  any  of  them  authorlKd 
Um  to  employ  a  subagent.  The  fact  that 
they  conveyed  their  Interests  to  him  In  order 
that  he  might  convey  the  title  to  a  pnrdmser 
cannot  be  held  as  a  ratification  of  Us  em- 
ployment of  a  subagent  so  as  to  bind  them  to 
pay  the  compensation  of  the  sabagent 

In  the  former  decision  <BlBmbrow  v.  Win- 
sor, 87  Kan.  714,  125  FtM.  22),  nothing  was 
decided  farther  than  that  the  acoeptanoe  of 
service  by  0ie  nonresident  defendants  made 
the  case  ri^^tly  brought  in  Smnner  county 
80.  far  as  appeared  from  the  pleadings.  On 
the  trial  it  was  disclosed  that  the  action  was 
not  rightly  tmrag^t  In  Sumner  connty,  be- 
cause of  the  failure  of  the  evidence  to  sus- 
tain a  cause  of  action  against  the  nonresident 
defendants,  and  it  left  a  ease  standing  altme 
against  the  ai^Uee,  who  Is  a  resident  of 
Marion  county.  It  folloira  that  the  court  in 
Sumner  county  liad  no  Jurisdiction  over  his 
person,  and  the  motion  to  dismiss  was  rightly 
sustained.  Brenner  v.  Bgly,  23  Kan.  123; 
I/lnney  v.  Thompson,  44  Kan.  765,  26  Pac. 
208;  Rullman  v.  Hulse,  32  Kan.  598,  6  Pac. 
176,  and  Id.,  33  Kan.  670,  7  Paa  210 ;  Wells 
V.  Patton,  50  Kan.  732, 33  Pac.  15. 

The  Judgment  is  affirmed.  All  the  Jus- 
tices concurring. 


STATE  V.  BEASER.   (No.  18«07.) 
(Supreme  Court  of  Kansas.   Jan.  9,  1916.) 
(SfOahiU  &v  the  CovrQ 

1.  Masteb  and  SaBVAifT  (1 12*)— Mining  Ek- 

PLOTfcS— StATDTOBT  BBOULATIOIT  —  POLICB 
POWEB. 

Chapter  222,  Laws  of  Kansas  of  1911, 
was  enacted  in  the  exercise  of  the  police  power 
of  the  state  to  promote  the  health  of  emploffEs 
in  coal  mines  and  is  within  the  legislative  pow- 
er of  the  state. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  12.*] 

2.  CONBTITUTIONAI.  LaW   (8  275*)  —  MaSTEB 

AND  Sebvant  (S  12*)  —  Statutes  (|  76*)  — 
Dub  Pbocesb  —  Genbbal  and  Special 
Laws. 

The  law  applies  to  all  mines  of  a  designat- 
ed class,  and  is  not  violative  of  the  Bill  of 
Rights  or  (Donstitotion  of  Kanaaa  nor  of  the 
fourteenth  amendmeDt  of  the  Constitntiim  of 
the  United  States  because  not  applicable  to  oth- 
er classes  or  kinds  of  mines. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  fig  830,  835,  830,  843-846; 
Dec  Dig.  8  276;*.  Master  and  Servaot,  Dec. 
Dig.  I  12  ;*  Statutes,  Cent  Dig.  K  77%-78H ; 
I>«c  Dig.  f  76.*] 

Appeal  from  District  Court,  Crawford 
County. 

Phil  Seaser  was  convicted  of  a  misde- 
meanor, and  appeals.  Affirmed. 

W.  P.  Dlllard,  of  Ft  Scott,  and  O.  B.  Ben- 
ton, of  Los  Angeles,  Cal.,  for  appellant  J. 
S.  Dawson,  Atty.  Gen.,  and  T.  J.  Karr,  of 
Oirard,  for  the  State. 

SMITH,  J.  [1,1]  The  appellant,  PhU 
Reaser,  was  charged  with  a  misdemeanor 
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for  faiUnc  to  coinpl7t  as  jmperintaideat  and 
agent  of  tfie  Westmi  Goal  &  Mining  Com- 
pany, with  the  provlalons  of  dtapter  222  of 
the  Laws  of  1911.  Trial  was  had  before  a 
Jnstiee  of  the  peace  of  the  county,  and  the 
defendant  was  found  guilty  and  fined.  An 
api>eal  was  duly  taken  to  the  district  coart 
of  Crawford  county,  and,  upon  the  ease  b^g 
called  for  trial  therein,  the  defendant  filed 
his  moUon  to  quash  the  otnnplalnt  upon  the 
grounds,  substantially,  that  chaptra  222  of 
the  Laws  of  1911,  under  which  the  complaint 
was  made,  Is  In  violation  of  sections  1  and  2 
of  the  Bill  of  Rights,  and  section  17  of  ar- 
ticle 2  of  the  Constitution  of  Kansas,  and 
of  section  1  of  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States.  On 
the  hearing,  the  motion  to  quash  was  over- 
ruled, and  this  constitutes  tlie  most  impor- 
tant question  in  the  case. 

The  questions  inTolved  are  very  analogous 
to  those  Involved  in  the  case  of  In  re  Wil- 
liams, 79  Kan.  212,  98  Pac.  777,  and  222  TI.  S. 
416,  82  Sup.  Ot  137,  56  I/.  Ed.  263,  known 
as  the  Black  Powder  Case.  The  act  in- 
volved in  that  case  (chapter  200  of  the  Laws 
of  1907)  imposed  upon  the  operators  of  coal 
mines  certain  regulations  involving  greater 
expense  in  the  operation  of  coal  mines,  the 
object  <^  which  was  to  guard  the  employes 
from  the  accidental  explosion  of  the  powdei 
used  In  such  mining  and  to  guard  such  em- 
ployes from  the  consequences  thereof.  Iden- 
tically the  same  objecti<ms  were  made  to 
that  act  as  are  made  to  the  act  Involved  in 
this  case,  above  recited. 

It  is  probably  true  that  the  requirements 
of  the  act  in  question  involve  a  greater  ex- 
peuse  to  the  mining  companies  than  did  the 
provisions  of  the  Black  Powder  Act,  but 
there  la  no  showing  that  such  requirements 
are  confiscatory  or  unreasonable  in  consid- 
eration of  the  object  to  be  attained. 

It  14  contended  In  tliis  case  that  the  act 
ta  discriminatory,  In  that  It  places  burdens 
ui>on  cool  mine  operators,  while  the  oper- 
ators of  lead,  zinc,  gypsum,  and  salt  mines 
are  tree  from  such  burdois;  and  it  Is  oon- 
tmded  that  the  occnpaUon  of  working  In 
snch  oUker  mines  Is  equally  faaxardoua  and 
dangerous  to  the  health,  of  the  employes  as  Is 
the  work  in  coal  mines,  that  a  general  law 
could  have  been  made  applicable  to  aU  such 
employments,  and  therefore  the  special  law  Is 
in  violation  of  section  17,  art  2,  of  tlie  Con- 
stitution of  Kansas.  It  cannot  be  said  as  a 
matter  of  law  that  Oie  craitention  is  correct. 

On  the  other  hand,  it  is  contended  tliat 
the  act  in  question  was  passed  In  the  exer- 
cise of  the  police  power  of  the  state,  and 
that  the  Legislature  had  a  right  to  select  as 
a  class  persons  engaged  In  the  mining  of 
coal  and  to  make  a  law  specially  applicable 
to  that  class.  .It  is  practically  conceded  that 
the  enactment  of  the  law  was  in  the  exercise 
of  the  police  power,  and  only  aa  snch  can  it 
be  sustained. 


The  deteiminatton  of  ,Bie  necesBltT  and 
wisdom  of  a  police  regulation  rests,  in  the 
first  instance  upon  the  Legislature,  and,  If 
there  be  reasonable  groonds  for  ezerdalng 
snch  power,  the  court  should  not  interfere, 
although  its  Judgmoit  might  not  fnlly  crai- 
cor  with  lliat  of  the  Uslslatvre.  In  McLean 
▼.  State  of  Arkansas,  2U  U.  B.  S80,  29  Sap. 
Ct  206,  58  U  Ed.  (U.  S.)  315,  it  is  said: 

"The  L^Iature,  being  familiar  vith  local 
conditions,  is,  primarily,  the  judge  of  *  *  * 
such  enactmenra.  The  mere  fact  that  a  court 
may  differ  with  a  Legislature  in  its  views 
•  *  •  Inconsistent  of  xhe  propriety  of  the  leg- 
islation in  question  affords  no  ground  for  judi- 
cial interference,  unless  the  act  is  question  to 
unmistakably  and  palpably  in  excess  ot  l^isla- 
tive  power.'' 

In  Consolidated  Goal  Ool  t.  lUlnols,  185 
U.  a  203,  22  Sup.  CL  610,  L.  Ed.,  872,  It 
is  said: 

"The  regulation  of  mines  and  miners.  tMir 
hours  of  labor,  and  the  precautions  that  shall  be 
taken  to  insure  their  safety,  health,  and  com- 
fort, are  so  obviously  within  the  police  power  of 
the  several  states  that  no  citation  of  authority 
is  necessary  to  vindicate  the  general  principle." 

See,  also,  Ram  bo  v,  Larrabee,  67  Kan.  634, 
73  Pac.  915;  Health  Dep't  v.  Rector,  etc., 
145  N.  T.  32,  39  N.  K.  838,  27  I*  R.  A.  710, 
45  Am.  St  Bep,  570;  Lawton  v.  Steele,  152 
U.  S.  133,  14  Sup.  Ct  499,  38  L.  Ed.  385. 

In  Booth  v.  State,  179  Ind.  406,  100  N.  B. 
563,  sustaining  the  validity  of  a  similar 
statute  requiring  bathhouses  at  coal  mines, 
it  Is  said: 

"The  act  of  Mardi  8,  1907,  •  •  •  reqoir- 
ing  the  owners  or  operators  of  coal  mines  to 
erect  and  maintain  washbooses,  being  a  prt^wr 
exercise  ot  the  police  power.  Is  not  open  to  the 
objection  that  it  contravenes  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States  in  that  it  deprive  the  owner  or  operator 
of  property  without  cconpensatlon.   (SyC  8.) 

"The  Legislature  alone  may  determine.  Inside 
the  limits  fixed  by  the  Constitution,  when  pub- 
lic safety  or  welfare  requires  the  exercise  of 
the  police  power,  and  the  courts  can  only  in- 
terfere when  a  statute  conflicts  with  the  Constl- 
tutioD,  and  have  nothing  to  do  with  the  wisdom, 
policy,  or  necessity  of  the  enactment."   (SyL  9.) 

It  is  a  matter  of  common  knowledge  in 
Kansas  that  many  of  the  coal  mines  therein 
are  worked  at  considerable  depths,  and  that 
the  temperature  in  such  mines  is  consider- 
ably higher  than  at  the  surface;  that  the  at- 
mosphere therein  is  damp,  and  that  the  la- 
borers therein  perspire  freely ;  and  that  on 
coming  to  the  surface  it  is  a  great  protec- 
tion to  their  health  and  well-being  that  a 
washhouse  should  be  located  as  required 
by  the  act  in  question,  in  order  that  their 
bodies  may  be  cleansed  and  dry  clothing  sub- 
stituted for  their  laboring  dotiies  before 
walking  any  considerable  distance  from  the 
mine,  especially  in  cool  or  cold  weather.  The 
health  of  the  employ^  Is  a  matter  of  concern 
not  only  to  himself  but  to  the  employer  and 
the  public  as  well.  The  framers  of  tbe  law 
will  be  presumed  to  have  been  possessed  of 
snch  general  knowledge  and  to  have  made 
such  special  Investlgationa  of  the  conditions 
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at  coal  ddnM  as  to  tiiem  was  deemed  neces- 
sary. 

A  Jury  was  liDpaneled  to  try  tbe  case,  and 
It  Is  claimed  that  the  conrt  erred  in  overml- 
ing  the  challenge  of  the  defendant  to  the 
quallflcatlona  and  competency  of  one  Banhart 
to  serve  aa  a  Juror.  The  parUcular  grounds 
for  challenging  this  Juror  were  that  he  tes- 
tified that  he  was  a  member  of  ttie  United 
Mine  Workers  of  America ;  that  as  a  member 
of  that  organization  he  paid  weekly  or  month- 
ly dues ;  that  he  did  not  know  whether  such 
dues  went  to  employ  counsel  for  the  state  in 
this  prosecution;  that  he  did  not  know 
whether  certain  attorneys  prosecuting  the 
case  were  employed  by  the  United  Mine 
Workers  of  America;  that  he  did  not  know 
whether  sach  attorneys  were  employed  by 
I^eon  Besson,  head  of  the  society  of  mines 
and  miners,  or  not;  that  he  did  not  know 
whether  the  organization  to  which  he  belong- 
ed was  interested  In  the  enforcement  of  the 
law;  tliat  as  an  IndlTidual  member  of  that 
oi^anlzatlon  he  was  interested  in  the  enforce- 
ment of  the  law ;  that  he  did  not  expect  any 
money  from  the  conviction  of  the  defendant; 
that  as  a  miner  be  was  interested  in  the  law, 
thought  It  was  a  good  law,  and  as  a  citizen 
thought,  as  long  as  it  was  the  law.  It  should 
be  enforced;  ttiat,  notwithstanding  he  was  a 
miner,  a  member  of  the  organization,  and  In- 
terested in  seeing  the  law  enforced,  he  would 
give  the  defendant  a  fair  tilal.  The  chal- 
lenge was  overruled. 

Jurors  Doblebower  and  Fisher  were  also 
challenged  and  examined  and  made  an- 
swers to  questions  substantially  the  same 
aa  '  had  Banhart  A  talesman  named 
BoUocco  was  called  and  examined  and  testi- 
fied substantially  as  the  others  had,  except 
that  he  was  an  ex-member  and  not  a  present 
member  of  the  United  Mine  Workers  of 
America;  that  he  had  been  employed  by  the 
Western  Coal  &  Mining  Company,  but  was  at 
the  time  of  his  examination  engaged  in  other 
business.  All  these  challenges  were  overrul- 
ed. Defendant  then  peremptorily  challenged 
Banhart,  Fisher,  and  Bush,  when,  bis  right 
to  challenge  being  exhausted,  he  was  forced 
to  go  to  trial  with  Doblebower  as  a  member 
of  the  Jury. 

Every  good  citizen  ought  to  be  In  favor  of 
the  enforcement  of  the  laws  of  the  state,  and 
the  fact  that  the  law  Is  designed  to  protect  a 
special  class  of  business  or  property,  gener- 
allj',  does  not  disqualify  a  Juror  who  has  had 
some  general  interest  In  the  class  of  business 
but  has  no  personal  Interest  in  the  result  of 
the  action.  Neither  does  the  fact  that  a 
juror  has  some  time  employed  an  attorney  in 
another  matter,  which  attorney  is  engaged  in 
the  trial  of  the  present  case,  of  Itself  dis- 
qualify such  Juror. 

Upon  the  production  of  the  first  witness, 
the  defendant  objected  to  the  introduction  of 
any  testimony  on  tbe  ground  tltat  the  com- 
plaint did  not  charge  the  defendant  with  an 


offense  under  any  valid  law  of  tbe  state. 
The  objection  was  properly  overruled  and 
the  case  proceeded. 

The  state  Introduced  as  a  witness  Leon 
Besson,  who  testified  that  he  was  secretary 
of  tbe  state  ■  association  of  miners  and,  as 
such,  was  state  mine  inspector;  that  be  was 
acquainted  with  shaft  No.  15  of  the  Western 
Coal  &  Mining  Company,  knew  defendant, 
superintendent  of  that  mine,  bad  been  to  the 
mine  and  examined  the  batlihouse  there,  and 
bad  taken  measurements  of  the  wash  room 
and  dressing  room ;  be  said  there  were  60 
lockers  and  one  shower  and  proceeded  to  de- 
tail the  arrangements  of  tbe  rooms,  the  sup- 
ply of  water,  and  bow  It  was  operated,  etc 
He  testified.  In  substance,  that  be  examined 
the  building  with  reference  to  heat  and  the 
water  and  steam  pipes,  and  describes  general- 
ly the  conditions  therein  as  be  saw  them. 
On  cross-examination,  he  was  asked  many 
questions  as  to  the  size,  arrangement,  etc.* 
of  a  washhouse  such  as  be  considered  snffi- 
dent  at  that  mine.  It  was  claimed  by  tbe 
state  that  these  questions  were  propounded 
to  him  as  an  expert  designer  or  builder  and 
the  (riijections  thereto  were  sustained.  There 
was  no  material  error  In  excluding  answers 
to  such  questions  as  were  held  Improper. 
The  testimony  In  chief  did  not  entitle  tbe  de- 
fendant to  cross-examine  the  witness  as  an 
architect  or  designer  of  a  washhouse. 

William  Klehl  also  testified  as  a  witness  for 
tbe  state  and  gave  a  description  much  as 
had  the  former  witness  of  the  building  and 
its  condition  from  what  he  had  seen,  and 
as  to  the  manner  In  which  it  was  kept.  Over 
the  objection  of  the  defendant,  he  was  allow- 
ed to  say  that  he  stopped  bathing  there  be- 
cause it  became  so  filthy  that  he  did  not 
think  It  decent  to  bathe  there ;  that  he  did 
not  think  It  healthy.  The  objection  is  urged 
that  the  court  erred  In  allowing  him  to  tes- 
tify that  he  had  quit  bathing  there  whUe  he 
continued  to  work  at  the  mine.  This  seems 
to  have  been  only  incidental  to  his  testimony 
as  to  the  condition  of  tbe  bathhouse,  and, 
while  his  not  continuing  to  bathe  at  the  bath- 
house was  itself  immaterial*  we  cannot  see 
that  It  was  prejudicial. 

We  find  no  substantial  error  on  (Jie  trial, 
and  tbe  Judgment  Is  afllrmed.  All  tbe  Jus- 
tices concurring. 


BROOKS  T.  KANSAS  CHEMICAL  MPO.  CO. 
(No.  19218.) 
(Supreme  Coart  of  Kansas.  Jan.  9,  1010.) 

(BylldbuM  fiy  t%e  Oouri.) 

1.  MaSTBB  and  SKBVABT  (i  276*)— INOTTBT  TO 

Servant— Pboxiicatb  Caubk— SumcxxircT 

OF  Evidence. 

In  an  action  by  an  employfi  against  his  em- 
ployer for  damages  resultiag  from  tli«  loss  of 
an  eye  which  was  struck  and  penetrated  by  a 
Bliver  of  steel,  the  jury  found  specially  that  the 
proximate  cause  of  the  injury  was  a  defective 
tool  fiimished  the  ODployfi  for  use  in  Ua  mA 
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The  defendant  saggested  several  other  causes. 
All  of  them  were  fairly  eliminated  either  by  the 
proof  or  for  lack  of  proof.  Under  the  proof  the 
cause  assigned  by  the  Jury  was  natural,  reason- 
able, and  adequate.  HM,  the  inference  was 
legitimate,  and  not  the  product  of  speculation  or 
conjecture. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Sarrant,  Gent.  Dig.  H  96iO-«52,  9<M,  868,  870, 
976;  Dec  Dig.  |  27e.*l 

2.  Masteb  and  Sbbvant  (8  205*)— Dbfkctive 
Tools— Co  NTBiBUTOBT  Neolioekce. 

The  decision  in  the  case  of  Steele  v.  Rail- 
way Co..  87  Kan.  431.  124  Pac.  169,  relating 
to  the  right  of  an  unekilled  employ^  to  accept  a 
simple,  mechanical  tool  like  a  cold  chisel  or  cold 
hammer  furnished  him  by  an  employer  as  rea- 
sonably safe  for  use,  unless  defects  were  so  pat- 
ent they  must  have  been  observed  and  appreci- 
ated, or  unless  defects  were  actually  brought  to 
the  employe's  cognisance,  followed. 

[Ed.  Kote. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  K  547-B4B;  Dec.  Dig.  S 
205.*] 

8.  Instructions— AssiGNMENTB  of  Erbob. 

Various  errors  assigned  cosaidered,  and  held 
to  be  without  substance  and  without  prejudice. 

AM»e&l  from  DlBtriet  Court,  Reno  Connty. 

Action  by  Will  Brooks  against  tbe  Kansas 
Chemical  Mannfacturlug  Company.  Frcon 
Judgment  for  plaintiff,  defendant  aiipeals. 
Affirmed. 

O.  C.  Mossman,  ot  Kansas  City,  Mo.,  and 
C.  M.  Williams,  of  Hutchinson,  for  ajniellant. 
F.  L.  Martin  and  Van  M.  Mardn,  both  of 
Hutchinson,  for  appellee. 

BUBCH,  J.  The  plalntUr  sned  the  defend- 
ant for  damages  resulting  from  personal  in- 
juries suffered  on  account  of  the  negligence 
of  tbe  defendant  Tbe  plaintiff  recovered, 
and  tbe  defendant  appeals. 

The  plaintiff  was  a  helper  in  the  defend- 
ant's manufacturing  establishment  He  was 
directed  to  assist  in  shortening  a  sheet-metal 
hood  or  covering  for  a  conveyer.  To  do  this 
It  was  necessary  to  cut  some  rivets.  The 
hood  lay  on  a  wooden  platform  constructed 
of  light  material  which  did  not  afford  room 
to  do  the  work,  which  gave  the  plaintiff  In- 
enffldent  opportunity  to  protect  himself  from 
tbe  hazards  of  the  work,  and  which  did  not 
furnish  a  sutHciently  solid  foundation  upon 
which  to  rest  the  hood  while  the  rivets  were 
being  cut.  It  was  suggested  to  the  defend- 
ant's foreman  that  the  hood  be  -taken  to  the 
shop  where  the  work  could  have  been  done 
according  to  proper  methods,  but  the  fore- 
man said,  "they  were  covered  up  In  the  shop," 
and  that  tbe  work  should  be  done  on  tbe  plat- 
form. By  direction  of  the  foreman  tbe  plain- 
tiff applied  to  tbe  person  In  charge  of  the 
defendant's  storeroom  for  a  sledge  and  a  cold 
hammer,  received  them,  repaired  to  tbe  plat- 
form, and  together  with  an  associate  under- 
took to  perform  the  service  required.  He 
had  no  experience  In  doing  work  of  that  kind. 
For  a  time  the  plaintiff's  associate  held  tbe 
cold  hammer  while  tbe  plaintiff  struck  It 
with  the  sledge.   They  then  changed  tools, 


and  tbe  plaintiff  held  the  cold  hammer- 
While  so  engaged,  upon  a  stroke  of  the  sledge 
a  sliver  of  steel  penetrated  tbe  plaintiff's 
eye.  Tbe  plaintiff's  associate  immediately 
examined  tbe  cold  hammer  and  tbe  sledge. 
Tbe  sledge  was  In  fairly  good  condition,  but 
the  head  of  the  cold  hammer  was  battered  and 
scaled  and  had  "little  edges  over  the  edge  of 
the  head."  Some  time  after  the  Injury  the 
sliver  was  extracted  from  the  plaintiff's  eye 
by  the  use  of  a  magnet  and  it  was  produced 
at  the  trial.  Cold  hammers  are  made  of 
tempered  steel,  and  there  was  evidence  that 
the  silver  taken  from  the  plaintiff's  eye  waa 
a  fragment  of  tempered  steeL 

Tbe  court  submitted  to  tiie  Jucy  diarges  cf 
negligence  respecting  the  safet;  of  the  place 
where  the  plaintiff  was  required  to  work, 
the  satety  of  the  tools  given  him,  and  the 
safety  of  the  meUiods  by  which  the  plaintiff 
was  directed  to  do  the  work.  With  the  gen- 
eral venUct  tbe  Jury  returned  the  fallowing 
special  findings  of  tact: 

"Q.  No.  1,  If  you  find  the  defendant  was  neg- 
ligent, then  in  what  respect  wab  it  negligent? 
A.  No.  1.  They  were  negligent  in  not  furnishing 
proper  Instruments  to  inexperienced  workmen. 

"Q.  No.  2.  Was  the  ^tfonn  on  which  plain- 
tiff was  working  the  cause  of  the  injnry  to  plain- 
tiff? A.  No.  2.  Indirectly  by  not  behig  the 
proper  place  to  do  this  kind  of  wort. 

"Q.  No.  8.  Was  the  use  of  the  cold  cut  ham- 
mer and  the  sle^e  hammer  the  cause  of  the  in- 
jury  to  plaintiff f  A.  No.  3.  Tea;  by  tbe  cold 
cut  not  being  in  proper  condition. 

"Q.  No.  4.  Was  the  use  of  the  cold  cut  ham- 
mer and  the  sledge  hammer  proper  tools  to  use 
in  the  work  being  done  by  the  pUlntlS?  A.  No. 
4.  Yea." 

[1]  The  defendant  argues  that  the  verdict 
was  based  on  conjecture  because  the  injury 
might  have  been  produced  by  a  glancing  blow 
of  the  sledge  which  might  scale  a  good  cold 
hammer  or  sledge,  the  silver  which  penetrat- 
ed the  plaintiff's  eye  might  have  come  from 
the  sledge  or  from  the  cutting  edge  of  the 
cold  hammer,  and  the  sliver  might  have  come 
from  the  material  which  the  plaintiff  was 
cutting.  The  argument  rests  upon  con- 
jecture, not  the  verdict  There  was  no  evi- 
dence that  the  blow  which  occasioned  the  in- 
jury was  a  glancing  blow.  Tbe  head  9f  the 
sledge  was  in  fairly  good  condition,  but  tbe 
head  of  the  cold  hammer  was  in  the  very 
condition  which  would  likely  cause  fragments 
of  steel  to  fly  when  'struck  by  the  sledge. 
The  cold  hammer  was  examined  at  once  by 
a  person  looking  for  the  cause  of  the  plain- 
tiff's Injury,  and  nothing  about  tbe  cutting 
edge  of  It  attracted  his  attrition  sufficiently 
to  cause  him  to  speak  of  it  There  was  no 
evidence  on  which  to  rest  an  inference  that  a 
chip  or  silver  of  metal  came  from  a  rivet  or 
from  the  hood.  The  testimony  was  that  If 
the  cold  hammer  bounded  out  of  the  gash 
made  in  a  rivet  by  strokes  of  the  sledge,  the 
plaintiff  always  tried  to  put  the  hammer  back 
in  the  same  gash.  It  this  were  not  done 
and  the  hammer  were  set  Id  a  new  place,  it 
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was  Bopposabie  that  a  piece  oT  metal  mls£ht 
be  chipped  off,  but  there  was  no  teatimony 
that  these  were  condltloiis  of  the  blow  which 
caused  the  Injdry.  The  result  Is  Uut  all 
causes  of  the  Injury  except  the  one  asalgued 
in  the  flndlngs  of  fact  are  eliminated  eJ^er 
b7  the  proof  or  for  lack  of  proof,  while  un- 
der the  proof  the  cause  assigned  in  the  flnd- 
lngs Is  natural,  reasonable,  and  adequate- 
Consequently  It  may  leg^thnately  be  Inferred 
tiiat  the  cause  assigned  for  the  taijury  was 
the  true  one.  Indeed  the  Inference  accords 
so  fully  with  the  laws  of  logic,  the  methods 
of  scdmtiflc  Inquiry,  and  the  ordinary  opera- 
tions of  the  rational  faculty  that  It  Is  quite 
Irresistible.  Ballroad  Co.  t.  Perry,  65  Ean. 
702,  m,  70  Paa  876. 

[2]  It  la  said  that  the  tool  was  a  simple, 
common  tool  which  the  defendant  was  not 
bound  to  Inspect,  that  the  plaintiff  must  hsTe 
been  as  fully  aware  of  its  condition  as  the 
defendant^  and  that  he  was  bound  to  know 
Chat  particles  of  steel  are  likely  to  fly  when 
a  tempered  ,tool  like  the  cold  hammer  Is 
struck  with  great  force  by  a  heavy  sledge. 
The  court  has  had  before  It  several  cases  of 
this  general  characttf,  and  the  present  one 
Is  governed  by  the  decisions  In  the  case  of 
Steele  t.  Hallway  Co.,  87  Kan.  431, 124  Pac. 
169,  and  Railway  Co.  v.  Quinlan,  77  Ean. 
126,  93  Pac.  6^.  The  («>luion  In  the  Steele 
Case  distinguishes  the  cases  of  Railway  Co. 
V.  Welkal,  73  Kan.  763,  84  Pac.  720,  and 
OiUaspie  v.  Ironworks  Co.,  76  Kan.  70,  90 
Pac.  700,  relied  on  by  the  defendant,  and  that 
function  need  not  be  performed  again. 

{9]  The  subjects  of  the  safety  of  the  place 
where  the  plaintiff  was  obliged  to  work, 
the  method  which  he  was  required  to  pur- 
sue in  doing  the  work,  and  some  others  are 
given  much  attention  in  the  defendant's 
brief.  They  are  no  longer  of  consequence  bo- 
cause  the  verdict  rests  on  the  defective  condi- 
tion of  the  cold  hammer.  True  the  Jury  in 
answer  to  special  question  No.  4  stated  that 
tbe  platform  indirectly  contributed  to  the 
plaintiff's  injury.  The  finding  responded  to 
evidence  tending  to  show  that  the  place  was 
not  a  proper  one  in  which  to  do  the  work, 
that  if  the  work  had  been  done  in  a  proper 
place  the  danger  from  ch1pi>ed  pieces  of 
metal  would  have  been  minimized,  and  that 
the  plaintiff  mlgbt  hare  been  able  to  take  a 
position  which  would  have  protected  him 
from  pieces  of  metal  flying  from  any  source. 
The  Jury,  however,  following  closely  the  In- 
struction relating  to  proximate  cause,  dassl- 


fled  tbe  place  where  the  work  was  done  with 
the  indirect  antecedents  of  the  Injury,  and 
stated  the  proximate  cause  In  flndlngs  No.  1 
and  No.  3.  This  discrimination  <m  the  part  of 
the  jury  was  distinctly  favorablfi  to  tbe  de- 
fendant. 

It  Is  suggested,  but  not  argued,  that  the 
court  did  not  Instruct  the  Jury  on  the  sub- 
jects of  contributory  negligence  and  assump- 
tion of  risk.  No  instructions  on  those  sub- 
jects were  requested,  and  the  absence  of 
such  Instruction  was  not  included  among 
the  grounds  of  the  motion  for  a  new  trial. 
Therefore  it  will  be  assumed  that  the  defend- 
ant rested  upon  its  defense  of  unavoidable 
accident 

It  Is  pointed  out  that  in  one  place  In  tbe 
Instructions  the  court  said  It  would  be  the 
duty  of  the  m&ster  to  know  whether  or  not 
the  place  was  reasonably  safe  before  ordering 
his  servant  to  work  there,  and  It  Is  said  an 
absolute  duty  was  thus  Imposed  upon  the 
defendant,  instead  of  the  quallQed  duty 
which  the  law  contemplates.  But  the  court 
Immediately  proceeded  to  say  that  tbe  de- 
fendant was  not  an  Insurer,  and  was  only 
bound  to  exercise  reasonable  and  ordinary 
care  to  furnish  the  plaintiff  a  reasonably  safe 
place  in  which  to  work. , 

There  are  other  space-filling  criticisms  of  the 
instructions  which  will  not  be  noticed  here. 

The  plaintiff  was  injured  on  October  29, 
1912,  and  at  that  time  was  earning  $1.76  a 
day.  At  the  time  of  the  trial,  which  oc- 
curred a  year  later,  he  was  23  years  old. 
The  piece  of  steel  penetrated  his  left  eye. 
The  tissues  healed  over  the  foreign  body, 
and  it  was  necessary  to  cut  them  in  order 
to  extract  it.  Afterwards  the  eye  itself  was 
removed.  During  this  time  the  plaintiff's 
right  eye  was  sympathetically  Inflamed 
and  the  injured  eye  was  removed  in  order  to 
save  It  The  plaintiff  testified  that  the  sight 
of  the  right  eye  was  not  as  good  as  it  former- 
ly was.  While  this  evidence  was  somewhat 
meager,  It  was  sufiicient  to  authorize  the 
court  to  submit  to  the  jury  the  plaintiff's 
claim  for  damages  for  permanent  Injury  to 
tbe  right  eye.  What,  If  anything,  the  Jury 
allowed  for  this  Item  of  damages  cannot  be 
known;  but  Inasmuch  as  the  total  recovery 
did  not  exceed  what  might  have  been  allowed 
for  loss  of  time,  for  expenses,  for  pain,  and 
for  loss  of  the  injured  eye,  the  defendant  has  * 
no  reason  to  complain. 

The  Judgment  of  the  district  court  Is  af- 
firmed. AU  the  Justices  ooncnrrlns. 
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STEINFELD  t.  BOLEN.    (No.  1396.) 
(Snpreme  Court  of  Arizona.    Feb.  13,  1916.) 

1.  MOBTQAQES  (1  489*)— FOBECLOaUU  BT  AO- 

TION— Pleadings— ScTFiciENCT. 

In  a  snit  to  foreclose  a  mortgage  for  91,- 
000.  jodcment  for  the  plailitiff  for  the  full 
amoant  and  interest,  and  foreclosing  the  mort- 
gage lien  upon  the  property,  was  improper, 
when  the  complaint  merely  alleged  that  there 
ytea  dae  and  anpaid  "about  91>600  and  inter- 
est," a  plea  so  indeSnlte  that  no  judgment  by  de- 
fault could  have  been  entered,  under  Civ.  Code 
1913,  par.  563^  providing  for  the  entry  of  de- 
fault judgments  in  actions  of  contract,  the  com- 
plaint not  being  aided  by  the  answer,  as  to  the 
amount  doe,  that  denied  fl,500  was  owing,  al- 
leged that  |1,050  had  been  paid  on  the  priad- 
[Hd,  and  admitted  a  balance  of  $576.83. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  1425-1430,  1470;  Dec  Dig.  f 
489.*] 

2.  MOBTOAOIS  (i  460*)— PATXBRT—PBBStniF* 
TION  AND  BTTBDEN  OF  PBOOr. 

In  an  action  to  foreclose  a  DMt-due  mort- 
em, in  which  plaintiff  allied  that  there  was 
due  "about  $1,500  and  interest  thereon,"  and 
defendant  draied  that  "$1.SOO  is  now  due  to 
plaintiff,"  and  alleged  that  $l,0eiO  had  been  paid, 
and  that  interest  was  paid  to  a  date  stated,  and 
in  which  the  note  and  mortgage  were  not  pro- 
duced at  the  trial  nor  their  n<Hiprodnction  ac- 
counted for,  the  presumption  was  that  the  debt 
was  paid,  and  the  burdai  was  on  tbe  plaintiff 
to  show  nonpayment,  tboogh  payment  is  ordi- 
narily an  affirmative  defense  to  be  pleaded  and 
proved  by  the  party  asserting  it. 

tE!d.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1348-1352;  Dec.  Dig.  |  4607l 

Appeal  from  iSuperior  Court,  Pima  Coun- 
ty ;  W.  F.  Cooper,  Judge. 

Action  by  Frederick  C.  Bolen  against  Harold 
St«tnfeld.  Judgment  for  plalntUf,  and  de- 
fendant appeala  Reversed  and  remanded. 

Cbarles  Blenman,  of  Tncaon,  Cor  appellant 
'  B.  S.  Ourtila,  of  Pboenlz,  for  ai^>eUee. 

BOSS,  0.  J.  Hie  plaintiff  appellee,  aa  tbe 
assignee  and  legal  owner  and  holder  of  a 
real  estate  mortgage,  brought  this  action  to 
foreclose  on  the  mortgaged  pn^rty  which 
had,  by  mesne  conveyance  from  the  mort- 
gage, ccnue  hito  the  ownersb^  and  poBses- 
Bl<Hi  of  dtfendant  app^ant  Tbe  mortgage 
was  given  on  January  31,  1907,  to  secure  a 
note  ot  same  date  for  $1,500,  payable  on  or 
before  five  years  after  date,  bearing  9  per 
ceat  Interest,  but  the  note  provided  It  should 
be  payable  in  monthly  Installjments  of  $25 
I»er  month,  plus  interest  for  such  month  on 
tbe  entire  debt.  The  payee  of  the  note  and 
mortgage  died  in  November,  1910.  In  Jan- 
uary, 1912,  appellee  became  the  owner  by 
assignment  of  "tbe  mortgage,  *  *  *  to- 
gether with  the  debt  thereby  secured."  Suit 
to  foreclose  was  begun  December  10,  1913. 
As  to  the  amount  due  on  tbe  mortgage,  the 
allegation  of  the  complaint  was  as  follows: 

"That  there  is  due  upon  the  same  [promissory 
note],  as  the  plaintiff  is  informed  and  believes, 
and  upon  such  information  and  beli^  alleges  It 
to  be  a  fact,  the  sum  of  about  $1,600  and  In- 
terest thereon." 


Defendant  In  bis  answer  admitted  Uw 
cutlon  of  the  note  and  mortgage  as  alleged  la 
the  oomplalnt.  denies  ou  information  that 
appellee  Is  Qie  legal  holder  and  owner  of 
note  and  mortgage,  and  "also  dentes  Uiat  tbe 
sum  of  $1,500  la  now  due  to  plaintiff  under 
said  note  and  mortgage,"  and  alleges  on  In- 
formation that  $1,050  had  been  paid  on  note 
and  mortgage  to  the  payee  la  bis  lifetime^ 
together  wlQi  Interest  thereon  up  to  October 
13.  1910,  admitted  a  bahince  due  of  $576.S3, 
and  paid  the  same  Into  court  ' 

It  is  stipulated  by  the  parties  tfaat  at  the 
trial  the  only  evidence  Introduced  by  appel- 
lee was  8  certified  copy  of  the  mortgage  and 
the  assignments  of  note  and  mortgage  to  him. 
The  original  mortgage  and  note  were  not 
produced,  and  their  nonproductlon  was  not 
accounted  for.  No  evidence  at  all  was  pnn 
dueed  or  offered  respecting  said  note  or  mort- 
gage (except  the  certified  copy  of  mortgage) 
or  of  the  amount  due  thereunder.  Upon  this 
showing,  no  evid^ice  being  introduced  by 
appellant,  the  court  entered  Judgment  in  fa- 
vor of  appellee  for  $1,500  and  interest  from 
date  of  note  amounting  to  $tto3.75,  and  fore- 
closed the  mortgage  lien  upon  appellant's 
property  for  that  sum.  From  this  judgment 
this  appeal  is  prosecuted  by  appellant  Un- 
der the  facts  as  they  appear,  and  under  tbe 
stipulation  of  the  parties,  tbe  only  question 
for  us  to  pass  upon  is:  Did  the  court  err  in 
rendering  Judgment  for  appellee,  he  not  hav- 
ing produced  the  original  note  and  mortgage 
nor  accounted  for  their  nonproductlon  and 
not  having  nwde  proof  ot  tbe  amount  due 
thereon? 

At  the  date  of  the  institution  of  suit,  De- 
cember 10,  1913,  the  note  and  mortgage  were 
long  past  due.  In  fact  the  note  Itself  pror 
vided  for  partial  payments  of  $25  per  month 
and  interest  monthly  from  Its  date.  The 
payee  thereof  held  it  for  nearly  four  years 
before  he  died.  The'  plaintiff  evidently  did 
not  know  the  amount  due  thereon,  for  In  his 
complaint  he  alleges,  on  information  and  be- 
lief, that  there  was  due  and  unpaid  "about 
$1,600  and  interest  thereon,"  and  prayed 
"that  an  account  may  be  teken  •  •  •  of 
the  amount  now  due  upon  said  promissory 
note  and  upon  said  mortgage." 

[1]  Had  no  answer  been  filed  by  appellant, 
under  the  prayer  of  the  complaint,  no  Judg- 
ment oould  have  been  entered  without  prdof 
of  the  amount  due  on  note  and  mortgage,  as 
in  case  the  defendant  defaults,  the  statute 
(paragraph  563,  Civil  Code)  provides  tha,t 
"Judgment  In  the  amount  sued  for  in  the 
comptatnt,  Indluding  the  costs,"  where  the 
action  arises  out  of  contract  for  the  recovery 
of  money  or  damages  only,  may  be  entered. 
The  amount  sued  for  was  not  definitely  stat- 
ed. It  was  "about  $1,600  and  interest  there- 
on." This  allegation  is  indefinite  and  uncer- 
tain In  the  amount  sued  for  as  principal,  and 
still  more  indefinite  and  uncerteln  as .  to 
amount  claimed  as  Interest,  as  no  date  is 
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glTen  from  vhidi  tbe  Interest  could  be  cran- 
pated,  and,  to  emi^uislze  the  uncertainty  ol 
amount  claimed  as  due,  the  iwayer  of  the 
complaint  asks  for  an  accounting 

[2]  Nor  do  we  thliA  the  complaint  was 
aided  by  the  answer  filed,  in  respect  of  the 
amount  clabned  as  due.  The  answer  denies 
that  11,000  is  due,  and  afflrmatlT^  alleges 
that  VlioSO  had  been  paid  an  the  inlncipal, 
and  that  the  Interest  had  been  paid  up  to 
October  13,  1010,  and  admits  a  balance  due 
of  only  $676^3  principal  and  Interest.  The 
oertlfled  copy  of  the  mortgage  Introduced  by 
ttie  an?ellee  was  proof  of  nothing  that  had 
not  beat  admitted  In  tbe  answer.  Ttie  an- 
swer admitted  the  execution  of  the  note  and 
mortgage  as  alleged.  The  only  cmtrorerted 
question  was  as  to  the  amount  still  unpaid. 
The  note  and  mortgage  were  not  produced, 
and  their  nonprodnction  was  not  accounted 
for.  They  were  long  past  due.  In  the  ab* 
sence  of  proof  to  the  contrary,  the  presump- 
tion of  law  is  that  past-due  paper  has  been 
paid.  Ward  t.  Munson.  105  Mich.  647,  661, 
63  N.  W.  498,  499,  was  a  case  wherein  the 
bond  secured  by  a  mortgage  was  not  pro- 
duced nor  sufficiently  accounted  for,  and  np- 
<m  these  facts  the  court  said: 

"The  defendant  was  asBerting  tbe  mortgage  aa 
a  valid  lien  upon  the  premises.  The  law  would 
not  raise  a  presumption  of  oonpRyment,  but  of 
payment  when  due,  unless  the  contrary  was 
shown  by  the  production  of  the  bond,  or  other 
evidence*  repelling  the  presnmption  of  law  when 
the  bond  could  not  be  produced.  Bailey  v. 
Gould.  Walk.  Gh.  [Mich.]  478.  In  Bassett  v. 
Hathaway,  0  Mich.  28,  the  bill  was  Gled  to  re- 
strain the  foreclosure  of  a  mortgage.  The  notes 
were  not  produced,  and  it  was  said:  'It  was 
held  in  Bailey  v.  Gould,  Walk.  Ch.  [Mich.] 
47S,  that,  unless  the  note  accompanying  a  mort- 
gage ia  produced  or  accounted  for,  it  most  be 
presumed  paid  aa  against  the  part^  setting  up 
tbe  mortgage.  This  ia  In  accordance  with  well- 
settled  principles.  In  the  case  now  before  us, 
the  notes  are  not  produced,  and  we  are  entirely 
without  evidence  either  of  their  existence  or 
ownership  at  the  present  time.*  In  Oewge  r. 
Ludlow,  66  Mich.  176,  83  N.  W.  169,  the  cases 
of  Bailey  v.  Gould  and  Bassett  v.  Hathaway 
were  referred  to  and  approved.  It  was  further 
said:  'For  aught  that  appears  in  this  case, 
Mr.  Pearl  might  have  receipted  payment  of 
the  notes  and  mortgage  before  he  died,  and,  if 
they  were  produced,  might  be  found  to  furnish 
the  evidence  establishing  the  fact.  *  *  *  A 
decree  will  not  be  made  on  the  forecloaore  of  a 
mortoaga  without  imdadng  the  securities,  un- 
less ueu:  absence  is  accounted  for  by  clear  and 
copcluaive  proof,*  In  Bergen  v.  Orbahn,  83  N. 
Y.  49,  the  action  was  to  foreclose  A  mortage. 
Upon  the  hearing  tbe  plaintiff  did  not  produce 
the  Ixmd  nor  account  for  its  nonprodnction.  It 
was  said:  Tbe  case  'is  subject  to  the  mle  which 
makes  the  nonproduction  of  tbe  bond  referred 
to  in  the  mortage  evidence  of  the  nonexistence 
or  discharge  of  the  mortgage  debt,  and,  when  un- 
explained, is  conclusive  against  the  nlaintiCf's 
right  to  recover.'  Buckmaster  v.  Kelley,  15 
Pla.  180.  Butler  t.  WashinRton.  28  S.  C.  607, 
5  S.  B.  601.  and  Field  v.  Anderson.  65  Ark.  546, 
18  S.  W.  1038,  where  tbe  same  doctrine  is  laid 
down." 

To  the  same  effect  is  George  v.  Ludlow,  66 
Mich.  176,  33  N.  W.  1C9,  171. 

The  appellee  was  entitled,  under  the  admis- 
sions contained  In  the  answer,  to  a  Judgment 


for  $576.83,  but  we  think  the  presumpticm  of 
payment  should  be  Indulged  aa  to  tbe  amount 
alleged  to  have  been  paid  and  denied  aa  due 
and  owing,  until  overcome  by  competent  evi- 
dence. The  plea  of  payment  may  be  an  af - 
flimaUve  defense  that  ijdacea  the  onus  of 
proof  upon  him  who  pleads  it;  but  under  tbe 
general  Issue,  the  appellee  tailing  to  produce 
the  note  sued  on,  and  it  being  past  doe,  tbe 
burden  was  im  talm  to  ovcarcome  tbe  presnnqp- 
tlon  of  payment  by  showing  Uiat  tbe  note  has 
not,  In  fact,  heea  paid. 

Judgment  Is  leversed,  and  case  remanded, 
with  directions  that  a  new  trial  be  granted. 

CUNNINGHAM  and  FRANKLIN,  33.,  ooDr 
cur. 


GAHDNfiR  V.  INTER-OCBAN  LIFE  ft  CAS- 
UALTY CO.  OP  SPRINGFIELD, 
ILL.   (No.  19181.) 
(Supreme  Gonrt  of  Kansas.   Jan.  9,  1916.) 

(Syllabua  by  tha  Court.} 

iKStmAIfCI  (SI  371,  384*)— RaOBIPT  CoNtAiN- 
iVQ  Mistaken  Rkcital— Pathent  or  Pbb- 

lUUM—ESTOPFEL 

The  annual  premium  on  an  accident  policy 
was  paid  to  the  local  treasure  of  tbe  company 
authorized  to  collect  and  give  tec^pts  tor  pro- 
miums,  who  gave  the  insured  a  receipt  for  the 
amount,  reciting  that  It  was  the  premium  for 
the  month  ending  August  30,  1811.  The  pay- 
ment, in  fact,  was  for  the  year  ending  July  80, 
1811,  a  mistake  being  made  in  writing  ^Au- 
gust.'' instead  of  "July."  The  accidental  death 
of  the  insured  occurred  on  Augost  16,  1911, 
within  the  time  covered  by  tbe  language  of  the 
receipt,  but  beyond  the  time  for  which  the 
payment  bad  been  made,  and  the  insured  was 
in  fact,  in  default  at  the  date  of  bis  death,  for 
which  default  tlie  policy  by  its  terms  had  laps- 
ed. It  is  held  that  the  delivery  of  the  receipt 
containing  the  miataken  redtu,  without  evi- 
dence that  the  inaored  was  In  any  manner  mi»- 
led,  does  not  estop  the  Insurer  from  asserting 
the  forfeiture  provided  fbr  fai  tiw  poUcK  and 
shonld  not  be  construed  as  a  waiver,  new  agree 
ment,  or  extension  of  time  of  payment. 

[Eid.  Note.— For  other  cases,  see  Insurance* 
Cent.  Dig.  U  948-846, 1019;  Dec.  Dig.  H  871* 
384.»]    •  •™'™^ 

Appeal  from  District  Court,  Clay  Coonty. 

.^jtLcoi  by  Emma  O.  Gardner  against  the 
Inter-Ooean  Ufa  4  Casualty  Oonwany  of 
Springfield,  Illlnots.  From  judgmei^  for 
plaintiff,  defendant  appeals.  Affirmed. 

James  V.  Humphrey,  of  Juncti<m  City,  for 
appellant  O.  Vincent  Jones*  of  day  Oaiter* 
for  appellee. 

BENSON,  T.  The  plaintiff  appeals  from  a 
Judgment  denying  a  recovery  sought  by  ber 
as  beneficiary  in  an  accident  ptdlcy  issued  to 
Ira  S.  Gardner,  her  son,  by  a  casualty  com- 
pany, whose  liabilities  had  been  assumed  by 
the  defendant. 

The  only  question  for  decision  is  whether 
-the  policy  had  lapsed  before  Gardner's  death 
for  failure  to  pay  a  premium  as  provided  in 
the  policy,  and  la  presented  here  upon  the 
conclusions  of  fact  and  law  of  the  district 
court    No  transcript  of  the  evidi-uce  was 
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made.  The  policy  provided  for  the  payment 
of  an  annual  premium  of  $12  and  for  a  lapse 
on  failure  to  pay  a  premium  when  due.  The 
payment  of  a  premium  of  $12,  the  amount 
which  the  policy  provided  should  be  paid 
annually,  was  due  on  August  1,  1910.  On 
August  8th  the  Insured  paid  that  amount  to 
a  local  agent  authorized  to  collect  premiums 
and  Issue  receipts  therefor,  and  took  a  re- 
ceipt signed  by  the  agent  In  the  following 
form: 

"By  an  Authorized  Collector. 
*^oodinai'B  Caaualty  Company. 

"Springfield,  Illinois,  7-80-1910. 
"Beeeivcd  of  Ira  S.  Gardner  $12.00,  prentium 

for  the  month  ending  Aug.  30,  1911. 

"Policy  No.   W.  D.  Starling,  Treas. 

"This  receipt  shall  jiot  be  coastrued  as  a  re- 
instatement of  the  insured  antU  a  health  certifi- 
cate has  been  furnished  and  approved  by  the 
secretary." 

In  Issuing  the  receipt  a  mistake  was  made 
In  writing  the  word  "August,"  instead  of 
"July."  In  the  following  spring  Mr.  Gardner 
delivered  the  policy  to  his  mother,  and  went 
to  Colorado,  taking  the  receipt  with  him.  He 
was  killed  on  August  16, 1911,  by  an  accident 
covered  by  the  terms  of  the  policy.  The 
premium  due  for  the  year  commencing  Au- 
gust 1, 1911,  was  not  paid. 

The  plaintiff  concedes  that  the  policy  had 
lapsed,  unless,  because  of  waiver  or  estoppel, 
the  payment  of  the  1911  premium  should  be 
considered  as  extending  the  time  to  August 
30th  of  that  year,  as  recited  in  the  receipt. 
This  narrows  the  inquiry  to  the  effect  of  that 
Instrument  It  wUl  be  observed  that  there  is 
no  question  of  custom  In  receiving  overdue 
payments  such  as  was  considered  In  Life  Ins. 
Ca  V.  Twining,  19  Kan.  349,  Benefit  Associa- 
tion V.  Wood,  78  Kan.  812,  98  Paa  219,  and 
other  decisions  of  this  court  Neither  Is  the 
effect  of  receiving  and  retaining  a  payment 
after  default  involved  In  this  inquiry.  Con- 
ceding that  the  local  treasurer  was  author- 
ized to  receive  the  payment  for  the  year  end- 
ing July  30th,  at  the  Ume  it  was  paid,  did  his 
mistake  in  reciting  in  the  receipt  that  it  was 
for  the  year  ending  August  30tfa  operate  as  a 
waiver  of  the  time  of  payment  specified  in 
the  contract,  or  as  an  estoppel  against  an  as- 
sertion of  a  forfeiture?  The  plaintiff  quotes 
upon  the  question  of  waiver  as  follows: 

"The  reason  of  the  rule  is  that  tbe  prompt 
payment  of  tbe  mosey  may  be  waived  oy  the 
creditor,  and  If  he,  by  his  words  or  conduct, 
hag  led  the  debtor  to  believe  that  prompt  pay- 
ment is  not  required,  be  cannot  be  allowed  to 
insist  on  a  forfeiture  of  tbe  policy  for  a  de- 
fault in  payment  which  be  himself  induced  the 
debtor  to  make.  •  •  •  '*  Continental  Insur- 
ance Co.  of  N.  T.  T.  Browning,  114  Ky.  183, 
186,  70  8.  W.  660. 

In  connection  with  the  same  proposition  a 
qaotatlfm  is  also  made  from  the  opinion  In 
Insnrance  Co.  v.  E^eston,  96  U.  S.  672,  24 
L.  Ed.  841,  In  which  the  followioff  ladKnage 
appears: 

"That  courts  are  always  prompt  to  seize  hold 
of  any  cireumatances  that  indicate  an  election 


to  waive  a  forfeiture,  or  an  agreement  to  do  so 
on  which  the  party  has  idied  and  acted.  Any 
agreement,  declaration,  or  course  of  action,  on 
the  part  of  an  insurance  company,  which  leads  a 
party  insured  honestly  to  believe  that  by  con- 
forming thereto  a  forfeiture  of  his  policy  will 
not  be  incurred,  followed  by  due  conformity  on 
his  part  will  and  oUght  to  estop  the  company 
from  insisting  upon  the  forfeiture,  though  it 
might  be  claimed  under  the  express  letter  of  the 
contract" 

The  &ctai  of  this  case  do  not  warrant  the 
application  of  tbe  foregoing  principles.  It 
does  not  appear  by  the  findings  or  just  infer- 
ence from  them  that  the  defendant  by  the 
mistake  of  Its  agent  or  otherwise  Indaced  tbe 
insured  to  believe  that  the  policy  wonU  not 
lapse  at  tbe  stipulated  tlm&  In  Surety  Co. 
T.  Bragg,  63  Kan.  201,  66  Pac.  272,  cited  by 
the  defendant.  It  was  held,  upon  tacts  not  nec- 
essary to  state  here,  that: 

"The  insurance  company  cannot  be  heard  to 
assert  a  forfeiture  after  a  liability  has  arisen 
on  a  policy,  •  *  *  when,  by  Its  course  of 
dealing,  it  has  induced  the  insured  to  believe 
that  the  premium  was  paid." 

Following  the  rule  above  quoted,  the  plain- 
tiff's case  falls  short,  because  there  was  no 
custom,  course  of  dealing,  or  other  conduct 
of  the  company  or  its  ofilcers  by  which  the 
insured  could  have  been  warranted  In  believ- 
ing that  his  premium  had  been  paid  beyond 
the  time  plainly  specified  In  the  policy,  which 
was  a  constant  notice  of  the  date  and  time 
covered  by  the  payment  In  order  to  bring 
the  plaintiff's  case  within  tbe  principle  of 
estoppel  as  decided  In  the  cases  mainly  re- 
lied on,  it  would  be  necessary  to  presume 
that  the  insured  was  misled  by  the  mistake, 
and  honestly  relied  upon  the  date  so  written 
in  the  receipt  The  district  court  did  not  so 
presume,  and  neither  should  this  court  from 
tbe  facts  found.  It  is  true  that,  upon  the 
principle  of  waiver,  it  is  not  always  necessary 
that  the  insured  should  be  misled  in  order  to 
avoid  the  forfeiture.  Thus,  where  the  Insurer 
receives  and  retains  a  premium  with  knowl- 
edge of  the  default  for  which  a  lapse  might 
be  claimed,  a  waiver  may  be  found,  as  de- 
cided in  Modem  Woodmen  v.  Breckenridge, 
75  Kaa  373,  89  Pac  661.  10  L.  R.  A.  (N.  S.) 
136,  12  Ann.  Cas.  636,  and  United  Workmen 
V.  Smith,  76  Kan.  609,  92  Pac.  710.  In  such 
a  situation  tbe  result  does  not  depend  so 
much  on  what  tbe  Insured  does  or  omits  to  do 
as  upon  what  was  done  or  omitted  by  the 
insurer..  Equitable  Life  Assurance  Society 
of  U.  S.  V.  Ellis,  105  Tex.  526,  147  S.  W.  1152, 
152  S.  W.  625. 

It  cannot  be  held  that  the  delivery  of  the 
receipt  operated  as  a  relinquishment  of  the 
proportional  part  of  the  premium  for  one 
month  nor  as  an  extension  of  the  time,  or  to 
fix  another  ttme  for  payment.  If  it  should 
be  conceded  that  the  local  treasurer  could 
bind  the  company  by  such  an  agreement, 
none  was  made,  the  receipt  was  neither  given 
or  accepted  for  that  purpose,  or  with  that  In- 
tention or  understanding.  It  was  simply  a 
mistake  which.  In  the  absence  of  any  other 
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eridence,  should  not  be  construed  as  modify- 
ing the  contract  or  making  a  new  oae. 

The  judgment  Is  afflnned.  All  the  Justlceu 
concurring. 


INGALLS  V.  SMITH.    (No.  19205.)t 
(Supreme  Court  of  Kansas.  Jan.  9,  1916.) 

(Byllahiu      the  Court.) 

1.  Appeal  and  Ebrob  (f  854*)— New  Trial 
(8  72*) — Obdeb  Gbantino — Gbounds. 

The  principles  applicable  to  the  review  of 
an  order  granting  a  new  trial  where  the  partic- 
alar  ground  of  the  order  does  not  appear  in 
the  record,  as  declared  in  Ireton  v.  Ireton,  62 
Kan.  358,  63  Pac  429  (Syl.  pp.  1  and  2),  fol- 
lowed in  numerous  other  decisions,  are  followed 
In  this  c&se. 

[Ed.  Note, — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  3403,  3404,  8408-3424, 
8427-3430 :  Dec.  Dig.  8  854;*  New  Trial,  Cent 
Dig.  H  146-148;  Dec.  Dig.  |  72.*] 

2.  Bbokebb   (S  52*)— CoMMiseiON— Pbocubk- 

UENI  or  PUBOOASEB  —  ENFOBCBABU  CON- 
TKACT. 

The  rule  stating  the  rlfl^t  of  a  real  estate 
broker  to  commissions  where  an  enforceable 
contract  has  been  entered  into  t>etween  bis  prin- 
cipal and  a  purchaser  produced  by  the  brolier, 
as  declared  in  Hutton  t.  Stewart,  80  Kan.  602, 
186  Pac.  681.  is  foUowed. 

[Ed.  Note.— For  other  cases,  see  Broken, 
Cent.  Dig.  I  73;  Dec.  Digrr62.*] 

3.  Bbokbbs  (5  88*)— Commission— Waiteb  of 
Bight— Question  fob  Jubt. 

The  court  cannot  declare  as  a  matter  of 
law  that  a  broker  Is  entitled  to  a  commission 
when  he  has  produced  a  purchaser  with  whom 
his  principal  has  entered  into  an  enforceable 
contract,  if  afterwards,  pending  a  dispute  be- 
tween the  parties  over  the  details,  the  broker  by 
his  language  or  conduct  gives  his  principal  good 
reason  to  oelieve  that  he  intends  to  relinquish 
his  claim,  and  the  principal  relying  upon  such 
belief  foreRoes  bis  right  to  enforce  the  contract. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  8§  121,  123-130;  Dec.  Dig.  §  88.*] 

Appeal  from  District  Court,  Cowley 
County. 

Action  by  R.  R.  Xngalls  against  J.  W. 
Smith.  Verdict  for  defendant,  new  trial  or- 
dered, and  both  parties  appeal.  Affirmed. 

S.  A.  SmlUi  and  Hackney  &  Lafferty,  all  of 
Winfleld,  for  appellant  Ed.  J.  Fleming,  of 
Arkansas  City,  for  appellee. 

BENSON,  J.  This  Is  another  of  Oxe  fre- 
quently recurring  actions  to  recover  commis- 
sions upon  a  real  estate  deal.  A  verdict  was 
returned  for  the  defendant  which  was  set 
aside.  A  new  trial  was  order«l,  and  both 
parties  appeal. 

[1]  Hie  ground  upon  which  the  verdict  was 
set  aside  is  not  stated. 

It  was  said  in  K.  C.  W.  ft  N.  W.  R.  Co.  v. 
Ryan,  49  Kan.  1.  12,  30  Pac.  108,  109: 

"It  has  been  the  unvarying  decision  of  this 
court  to  permit  no  verdict  to  stand  unless  both 
the  jury  and  the  court  trying  the  cause  could, 
within  the  rules  pre8cril)ed,  approve  the  same. 

The  rules  in  such  cases  were  stated  In 
Ireton  v.  Ireton,  62  Kan.  368.  63  Pac  429, 
syl.  inrs.  1  and  2: 


"Upon  an  application  for  a  new  trial  because 
the  evidence  does  not  sustain  the  verdict  jt  1* 
the  duty  of  the  trial  court,  though  not  of  an 
appellate  court,  to  weigh  the  evidence,  although 
conflicting,  and,  if  the  verdict  is  clearly  against 
the  weight  of  the  evidence  and  does  not  meet 
the  approval  of  the  court,  it  should  be  set  aside. 

"WTiere  a  new  trial  is  granted  upon  &  motion 
alleging  several  grounds,  and  the  trial  court 
does  not  state  upon  what  particular  ground 
the  motion  was  sustained,  toe  Supreme  Court 
will  sustain  the  order,  If  It  can  be  sustained 
upon  any  one  or  mors  of  the  grounds  assigned 
in  the  motion." 

Among  the  more  recent  cases  where  these 
principles  are  stated  are  RoweU  v.  Gas  Co., 
81  Kan.  392,  105  Pac.  691;  Thompson  v.  Seek, 
84  Kan.  674,  115  Pac.  397;  and  White  v. 
Railway  Co.,  91  Kan.  626,  138  Pac.  589. 

[2]  A  written  agreement  was  entered  into 
between  the  defendant,  the  owner  of  the  land, 
and  W.  E.  Lambert  as  purchaser,  for  the  ex- 
change of  the  land  for  notes,  and  mortgages 
securing  them,  upon  Oklahoma  land,  and  the 
purdiaser's  note  for  the  balan<%.  After  an 
abstract  had  been  submitted  and  some  objec- 
tions to  it  had  been  made,  among  9thers  that 
it  showed  8  mortgage  besides  the  one  refer- 
red to  in  the  agreement,  the  parties  to  the 
contract  disagreed  over  the  details  of  per- 
formance and  the  exchange  was  not  made. 
The  purchaser  declared  that  the  owner  was 
trying  to  pass  a  crooked  title  upon  him,  and 
to  compel  him  to  become  personally  obligated 
upon  the  Oklahoma  mortgages,  and  to  obtain 
his  wife's  signature  upon  a  note  for  the  bal- 
ance, which  he  had  not  agreed  to  do.  On 
the  other  hand,  the  owner  charged  the  pur- 
chaser with  a  purpose  to  repudiate  the  trade. 

It  was  admitted  that  the  agency  agreement 
was  to  find  a  person  ready,  able,  and  willing 
to  purchase  the  land  for  a  commission  of 
$500.  The  ag«it  contended  that  he  bad  found 
such  a  purchaser  with  whom  an  enforceable 
contract  had  been  made  and  that  the  failure 
of  the  deal  was  caused  througfh  the  defend- 
ant's own  breach  of  the  contract,  while  the 
defeudant  contended  that  the  purchaser  was 
not  ready  and  willing  to  comply  with  the  con- 
tract of  purchase.  This  was  the  issue  sub- 
mitted to  the  Jury  upon  conflicting  evidence. 

The  cross-appeal  is  based  upon  the  refusal 
pf  on  histruction  to  find  for  the  plaintiff  for 
the  amount  of  commlsaiona  agreed  np(»i. 

It  was  held  In  Hutton  v.  Stewart,  90  Kan. 
602,  136  Pac.  681,  that: 

"Ordinarily  a  real  estate  broker  has  earned 
his  commission  when  be  has  produced  a  cus- 
tomer with  whom  his  principal  enters  into  an 
enforceable  contract  for  the  sale  of  the  land* 
althou^li  the  title  does  not  actually  pass.  Aftw 
-tbe  principal  has  entered  into  sacb  a  contract 
not  being  induced  thereto  by  any  deceit  on  the 
part  of  Uie  broker,  he  cannot  avoid  liability  for 
a  commission  by  showing  the  inability  of  tte 
buyer  to  carry  out  his  agreement." 

That  decision  was  followed  In  Avety  v. 
Howell,  91  Kan.  297,  137  Pac.  785. 

If  the  contract  in  this  case  was  enforcea- 
ble, and  within  the  principle  so  decided,  the 
question  whether  it  was  abandoned  beoiuae 
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ot  tbe  default  of  tbe  vendor  or  of  the  vendee 
Is  of  no  practical  consequence  In  this  action 
for  commissions.  The  defendant  argues  that 
the  rule  Just  stated  has  no  application  to  an 
option  contract  and  that  the  contract  here 
was  an  optional  one.  The  material  provi- 
sions of  the  contract  were  that  Smith  should 
deed  to  Lambert  a  taxm  ot  480  acres  as  de- 
scribed for  a  consideration  of  $13,200,  to  be 
paid  by  assuming  oiie*lialf  of  a  mortgage  of 
f 11.000;  the  balance  of  $7,700  to  be  paid  as 
follows: 

"One  note  $2,640,  secured  by  mortgage  on 
describing  land  in  Oklahoma),  party  of  the 
□rst  part  is  to  have  the  option  of  taking  one 
mortgage  of  $3,500  on  (describing  land  in  Okla- 
homa), this  being  a  second  mortgage,  or  a  mort- 

Sge  note  of  $4,C00  being  a  first  mortgage  on 
sscribing  land  in  Oklahoma)  if  party  of  the 
first  part  takes  the  $4,000  note,  the  remaining 
$560  to  be  paid  in  cash  not  later  than  Oct 
Ist,  If  party  of  the  first  part  takes  the  $3,500 
note  then  party  of  the  second  part  is  to  pay 
$560.00  Oct.  1st,  and  give  a  note  to  party  of 
the  first  part  a  note  due  in  one  year  for  $1,000 
and  to  draw  7  per  cent  interest  from  date  of 
same,  party  of  tbe  senmd  part  Is  to  pay  hla 
part  of  the  interest  of  the  $11,000  from  day  he 
receives  deed.  Party  of  tbe  first  part  is  to  have 
good  and  sufficient  time  to  nuke  examination 
of  mortgages  tbats  being  offered  as  in  payment 
on  the  ibove  land  if  party  of  the  first  part  ex- 
cepts (accepts?)  mortgages  as  above  described 
then  he  is  to  make  part;  of  the  second  part  a 
warrantee  deed  and  to  ^ve  full  possession  not 
later  than  Nov.  14,  1911." 

It  will  be  noticed  that  there  are  two  op- 
tions referred  to  in  the  contract,  an  option 
or  right  of  selection  of  securities,  and  an  op- 
tion to  take  such  securities  after  a  reason- 
able time  to  examine  them ;  but  both  are  op- 
tions given  to  the  vendor.  The  engagement 
of  the  vendee  became  absolute  when  the  ven- 
dor exercised  his  options.  The  evidence 
shows  that  the  defendant  selected  the  $3,500 
Oklahoma  mortgage  under  the  contract,  and 
that  he  made  and  tendered  a  deed  of  convey- 
ance in  execution  of  the  contract,  so  the  op- 
tions had  been  exercised  and  were  out  of  tbe 
case  before  thl^  suit  was  commenced.  It  Is 
difficult  to  see  how  he  can  successfully  claim 
that  the  contract  was  not  enforceable.  When 
be  Indicated  his  acceptance  of  the  Oklahoma 
mortgages  and  made  his  selection  from  them, 
the  contract  was  as  binding  upon  him  as 
though  the  writing  had  provided  absolutely 
that  he  should  take  them. 

[3]  If  the  only  question  on  this  branch  of 
the  case  bad  been  whether  the  commissions 
were  earned  when  Uie  contract  was  made  and 
the  option  was  exercised  by  the  defendants, 
an  afiSrmative  answer  would  be  required,  and 
In  that  event  the  plaintiff  would  have  been 
entitled  to  the  requested  instruction.  On 
examining  the  evidence,  however,  it  appears 
that  while  the  defendant  and  Mr.  Lambert, 
the  purchaser,  were  engaged  in  a  controversy 
over  the  details  of  the  contract,  the  defend- 
ant appealed  to  his  agent  the  plaintiff,  who 
thereupon  had  a'  talk  with  Lambert,  and 
then  reported  to  the  defendant:  "I  can't  do 


anything  with  (using  a  reproachful  term); 
we  will  have  to  let  him  go."  The  defendant 
testified  that  this  was  the  last  he  heard  from 
his  agent  until  this  suit  was  brought  If 
the  agent  intended  by  this  statement  to  relin- 
quish his  claim  for  commission,  or  If  be  gave 
the  defendant  good  reason  to  believe  that  he 
intended  to  do  so,  and  tbe  defendant  relied 
upon  that  belief  in  foregoing  his  rights  un- 
der the  contract,  it  should  be  held  that  the 
plaintiff  had  waived  bis  claims  for  commis- 
sion. The  proper  inference  to  be  drawn  from 
his  conduct  and  language  was  for  the  Jury 
and  not  the  court 

The  Judgment  la  affirmed.  All  tlie  Justic- 
es concurring. 


BOARD  OF  COM'RS  OF  TREGO  COUNTY 
V.  HATS  et  al.    (No.  10159.) 
(Supreme  Court  of  Kansaa.    Jan.  9,  1915.) 

(SyUaJw       th«  Oonrt.) 

1.  Sonoou  AND  School  Dzbtbicts  (|  66*>— 
Counrr  High  School— Sin— Titzb. 

Trustees  of  a  county  high  school  were  ap- 
pointed under  a  statute  providing  that  they 
should  select  tbe  best  site  obtainable  without 
expense,  the  title  to  which  sbould  vest  In  the 
county.  Ther  selected  a  site  which  wan  paid 
for  by  a  popular  subscription.  The  owner  made 
a  deed  rimning  to  the  trustees.  An  action  was 
brought  in  behalf  of  the  county,  asking  that  it 
be  decreed  to  have  the  full  title.  A  decree  was 
rendered  declaring  the  county  to  be  the  equitable 
owner,  but  suffering  the  l^^l  title  to  remain 
in  the  trustees.  JUwd,  that  such  decree  sbould 
be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  DiBtrictB,  Cent  Dig.  |i  162-167;  Dec. 
Dig.  8  65;*  Deeds,  Cent.  Dig.  §S  276,  277.] 

2.  Schools  and  School  Distbiots  ({  65*)— 
Lands— Title— CouHTT  High  School  Sit». 

The  deed  above  referred  to  recited  a  part 
of  the  consideration  to  be  "that  the  said  county 
erect  a  building  and  maintain  a  county  high 
school  therein,  or  revert  to  the  original  owner." 
A  building  was  erected,  at  a  cost  of  $28,000,  In 
which  a  nigh  school  has  been  maintained  for 
several  years.  Held,  that  the  grantors  have  no 
longer  any  interest  in  tbe  property  conveyed. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  DistrictSi  Gent.  Dig.  ff  162-lfi7;  Dec. 
Dig.  S  65  ;*  Deeds,  Cent  Dig.  |S  276,  277.] 

Appeal  from  District  Court,  Tr^o  County. 

Suit  by  the  Board  of  County  Commission- 
era  of  Trego  County  against  T.  B.  Hays  and 
another.  From  the  decree,  both  parties  ap- 
peal. Affirmed. 

S.  M.  Hntzel,  of  Wakeeney,  for  plaintiff. 
Monroe,  Roark,  McClure  &  Monroe,  of  To> 
peka,  for  defendants. 

MASON,  J.  In  1904  a  high  school  was  es- 
tablished In  Trego  county  under  a  special 
act  (Laws  1903,  ch.  473)  making  applicable 
thereto  the  provisions  of  the  general  law  re- 
lating to  counties  having  6,000  inhabitants. 
Gen.  Stat  1909,  S|  7765-7783.  A  board  of 
trustees  was  chosen.  T.  B.  Hays  offered 
them  a  tract  suitable  for  a  site  for  tbe  school 
for  $1,000.  The  board  voted  to  accept  It  If  it 
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could  be  liad  without  cost  to  the  connty.  For 
the  purpose  of  paying  for  the  site  a  number 
of  Individuals  contributed  to  a  fund  which. 
Including  cash,  promissory  notes,  and  oral 
promises  to  pay,  amounted  to  $1,600,  equal 
to  the  full  value  of  the  property ;  Hays  con- 
tributing $200  of  It.  Hays  and  his  wife  ac- 
cepted the  results  of  this  subscription  and 
executed  a  deed  to  the  trustees,  which  was  in 
the  usual  form,  excepting  that  the  portion  re- 
citing the  consideration  was  made  to  read  as 
follows : 

"In  consideration  of  the  sum  of  one  dollar 
and  the  further  consideration  that  the  eaid 
county  erect  a  building  and  maintain  a  county 
high  school  therein  or  revert  to  the  owner 
 and  00  /lOO  doIlarB." 

A  building  worth  $28,000  was  erected,  in 
which  the  school  has  ever  since  been  main- 
tained. The  present  action  was  brought  in 
behalf  of  the  county,  asking  that  the  deed  be 
canceled  and  that  Hays  and  his  wife  be  re- 
quired to  execute  a  new  conveyance  to  the 
county,  and  that  they  and  the  trustees  be 
barred  from  all  interest  In  the  land.  The 
trial  court  entered  a  decree  excluding  Hays 
and  his  wife  from  any  interest  in  the  proi>er- 
ty,  and  declaring  the  county  to  be  the  equita- 
ble owner,  but  leaving  the  legal  title  In  the 
trusteea  Appeals  are  talien  both  by  the 
county  and  by  Hays  and  his  wife. 

II]  The  statute  (Gen.  Stat  1909,  f  7773) 
provides  that  the  board  of  trustees  shall 
select  "the  best  site  that  can  be  obtained 
without  expense  to  the  county,  and  the  title 
thereof  shall  be  vested  In  the  said  county." 
The  county  maintains  that  in  view  of  this 
provision  the  full  title  should  be  vested  In  It. 
We  regard  the  judgment  rendered  as  a  com- 
plete protection  to  the  county.  It  la  declared 
to  be  the  equitable  or  beneficial  owner  of  the 
property,  and  no  substantial  injury  or  incon- 
venience can  result  from  the  fact  that  the 
trustees  are  sufTered  to  retain  the  naked  legal 
title.  The  public  is  the  actual  owner,  and  It 
Is  not  very  material  In  what  officers  the  foi^ 
mal  title  rests. 

[2]  Hays  and  his  wife  contend  that  they 
should  not  have  been  decreed  to  have  no  in- 
terest in  the  property,  because,  if  a  high 
school  should  cease  to  be  maintained  upon  it, 
it  would  revert  to  them,  or  their  successors, 
by  virtue  of  the  provisions  of  the  deed.  The 
soundness  of  their  contention  turns  upon 
whether  the  phrase  "erect  and  maintain  a 
county  high  school  therein"  should  be  Inter- 
preted as  though  it  read  "erect  and  forever 
maintain,"  giving  the  clause  In  which  It  oc- 
curs the  effect  of  a  provision  that  the  title 
should  revert  to  the  grantor  if  the  mainte- 
nance of  a  high  school  upon  the  property 
should  cease.  They  place  some  reliance  upon 
the  case  of  Randall  v.  Wentworth,  100  Me. 
177,  60  Atl.  871.  There  a  deed  to  a  Trotting 
Park  Association  contained  this  provision : 

"The  above-named  assodation  *  •  •  to 
erect  and  midntain  a  fence  around  the  remain- 


der of  the  lot,  of  which  the  above-mentioned  ten 
acrea  is  a  part,  and  lying  between  said  aefsocia- 
tion  track  and  the  county  road;  said  associa- 
tion or  their  successors  failing  to  erect  and 
maintain  a  suitable  fence,  tiiis  instrument  be- 
comes null  and  void." 

The  association  buUt  a  foice,  but  after  a 
period  of  some  10  years  ceoMd  to  maintain 
it,  and  this  condition  continued  for  6  years. 
The  title  was  held  to  have  reverted  to  the 
grantor.  In  the  circumstanoea  stated  a  pur- 
pose to  require  the  permanent  malntoianee 
of  the  fence,  under  the  penalty  of  a  f orfeltore 
of  the  prc^rty  by  its  discontinuaiice,  is  rea- 
sonably dear.  But  In  the  present  case  the 
language  chosen.  In  Tlew  of  the  entire  situa- 
tion, seems  rather  to  impose  the  condlti<m 
that  a  school  shall  be  established  upon  the 
tract,  and  to  vest  a  complete  tlUe  In  the  pnb- 
lic  upon  the  fulfillment  of  that  randltlon. 
The  building  has  been  erected  and  the  school 
is  establish^  and  maintained,  not  colorably 
merely,  but  in  obvious  good  taltii  as  a  perma- 
nent Instltutiim.  A  note  on  the  general  sub- 
ject includes  cases  holding  that  a  condition 
for  the  "permanent"  location  of  a  school  Is 
compUed  with  by  Its  maintenance  tor  a  rea- 
sonable period.  Note,  44  L.  B.  A.  (N.  8.) 
1220, 1221, 1225.  As  suggested  in  the  note  re- 
ferred to,  language  providing  tor  a  forfettnze 
of  title  Is  construed  strictly  against  the  gran- 
tor. In  a  case  which  lllustzatea  the  general 
rule  of  interpretation,  and  In  which  the  tacts 
are  somewhat  analogous  to  those  here  pre- 
sented, a  deed  contained  this  provision : 

"The  above  ground  is  deeded  to  the  state  of 
Indiana  expressly  for  the  use  and  purpose  of 
depot  grounds  for  the  Madison  and  Indianapolis 
railroad-  Now,  therefore,  be  it  known  that, 
in  caee  the  state  of  Indiana  shall  fail  to  erect 
buildings  and  occupy  said  ground  for  the  use 
and  purpose  alwve  mentioned,  then  and  in  that 
case  the  above-specified  ground  shall  revert  back 
to  the  donors."  Jeffersonville,  Madison  &  Indi- 
anapolis R.  R,  Co.  et  aL  v.  Barbour  et  aL.,  8V 
Ind.  375,  376. 

A  depot  was  maintained  on  the  tract  con- 
veyed for  about  30  years,  and  then  removed. 
In  an  action  to  declare  the  title  forfeited  the 
court  said: 

"In  determining  whether  a  condition  subse- 
quent in  a  deed  has  been  broken  or  not,  con- 
struction is  required  in  nearly  every  case.  But 
little  assistance  can  be  had  from  examining 
other  cases,  except  to  ascertain  rules  for  intet^ 
pretation.  Each  case  differs  bo  widely  from  all 
others  that  even  rules  of  construction  cannot 
be  wholly  depended  upon.  The  application  of 
good  sense  and  sound  equity  are  as  much  to  be 
relied  upon  as  subtle  and  artificial  roles  of  con- 
struction. The  ^int,  of  course,  to  be  arrived 
at  in  every  case,  is  to  ascertain  the  intention  of 
the  parties.  And  we  may  suppose  in  this  case, 
from  the  language  of  the  deed  and  tbe  surround- 
ing circumstances  of  the  transaction,  •  •  • 
that  the  grantors'  object  in  the  conveyance  was 
satisfied  in  tbe  occupancy  of  tbe  premises  by  the 
railroad,  for  depot  purposes,  for  a  period  of  time 
nearly  equal  in  duration  to  the  average  of  hu- 
man life."  Jeffersonville,  Madison  &  Indianai>- 
oiis  R.  B.  Co.  et  al.  v.  Barbour  et  al.,  supra. 

The  judgment  Is  affimud.  All  the  Justlcea 
concurrlni^ 
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MARAN  t.  ATCHISON,  T.&S.V.  RT.  GO.t 
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(Sapnme  Court  of  Eanus.   Jan.  9,  1915.) 

(8yUdbu»  by  tJie  Court.; 

1.  Master  and  Sebvant  (Sf  148,  180.  280, 
281*)— New  Tbial  (§  60*)— Injuby  to  Serv- 
ANT—Scora  OF,  Emplotment— AsanitPrioN 
OP  Risk— CoNTBiBtiTOBT  Negligence— Fed - 

EBAI.  EiUFLOTEBS'  llABILITT  AOT. 

In  as  action  under  tbe  act  of  Congress 
known  aa  tbe  federal  Employers'  liiability  Act 
(Act  April  22,  1908,  c.  149,  85  Stat.  65  [U.  S. 
Comp.  St.  1913,  §$  8657-8605]),  brought  against 
a  railway  company  by  a  brakeman  of  a  freight 
train  to  recover  for  injuries,  it  was  shown  that 
the  conductor  directed  the  plaintiff  to  go  for- 
ward and  act  as  fireman  while  be  himself  took 
charge  of  the  locomotive  for  the  purpose  of  al- 
lowing the  regular  engineer  and  6reman  to  go  to 
the  caboose  and  eat  their  dinner.  It  was  shown 
that  while  obesring  the  order  of  the  conductor 
the  plaintiff  received  injuries,  resulting  in  con- 
sequence of  the  conductor's  negligence  in  manag- 
ing the  locomotive.  Held: 

(a)  In  tbe  absence  of  any  rule  of  the  compa- 
ny prohibitinc  the  conductor  from  giving  or  a 
brakeman  from  obeying  such  an  order,  the  con- 
ductor had  authority  to  order  the  plaintiff  to  act 
as  fireman,  and  in  obeying  such  order  the  plain- 
tiff was  acting  within  the  soope  of  his  employ- 
ment. 

(b)  Under  the  federal  Employers*  Liability 
Act  the  railwi^  companr  is  liable  for  tba  negli- 
gence of  tlie  conductor  in  the  manacement  of  Oie 

engine. 

(c)  The  evidence  is  sufficient  to  sustain  a  find- 
ing that  the  plaintiff  had  not  assumed  tbe  risk, 
and  that  he  was  not  guilty  of  contributory  neg- 
ligence in  obeying  the  conductor's  orders. 

(d)  Certain  special  findings,  when  considered 
in  tbe  U^ht  of  the  evidence,  the  contentions  of 
the  partieB,  and  all  the  facts  and  circumstances 
of  the  case,  are  held  not  to  be  bo  inconsistent 
with  each  other  or  with  the  general  verdict  as  to 
authorize  the  granting  of  a  new  trial. 

IKd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  IS  290,  359-361.  363-368, 
081-996;  Dec  Dig.  Sf  148,  180,  280,  2H\\* 
New  Trial,  Cent.  IMg.  i  126;  Dec.  Dig.  S  60.*] 

2.  Mastbb  and  Sebvant  (S  125*)— Injubt  to 
Sebvant— LiABiUTy  OF  Mabteb — Notice. 

The  petition  alleged  that  tbe  Injuries  of  the 
plaintiff  were  caused  by  a  defect  in  tbe  tire  of 
one  of  the  drivewbeels  of  the  locomotive ;  that 
it  was  loose,  and  had  been  in  that  condition  for 
a  sufficient  length  of  time  to  charge  tfae  company 
with  notice  thereof.  The  jury  found  that  it  be- 
came defective  by  the  improper  use  of  tbe  brakes 
by  tlie  (wnductor  while  acthig  as  engineer,  and 
that  this  occurred  but  a  few  moments  before  the 
injniT  to  the  ploiotiff.  Beld,  tbat  since  the  spe- 
cial findinra  and  the  evidence  show  that  plain- 
tiff's injuries  were  caosed  by  the  negligence  of 
tbe  conductor,  the  company  is  liable  irrespective 
of  any  notice  it  may  have  had  of  the  condition 
of  the  tire. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  243-2S1;  Dec  Dig.  f 

Appeal  from  District  Ooort,  Sedgwick 
Ootmty. 

Action  by  H.  A.  Martin  against  tbe  Atchi- 
son, Top^a  &  Santa  F6  Railway  Company. 
Juagment  for  plaintUT,  and  defendant  ap- 
peals. Affirmed. 

Wm.  R.  Smith  and  A.  A.  Scott,  both  of 
Topeka,  and  Houston  &  Brooks,  of  Wichita, 


for  appellant  Dal^  Amldoa  ft  MadaliBne^ 
of  Wichita,  for  appdlee. 

PORTER,  J.  In  this  action  the  plalntlif 
recovered  damages  for  personal  injuries,  and 
tbe  defendant  appeals  from  the  judgment 

[1]  The  plalntiCf  was  the  rear  brakeman 
of  a  freight  train  running  from  Dodge  City 
to  Newton,  and  at  the  time  he  was  Injured 
the  train  upon  which  he  was  at  work  was  en- 
gaged In  hauling  interstate  shipments.  The 
crew  consisted  of  the  conductor,  engineer, 
fireman,  and  a  head  and  rear  brakeman. 
The  train  was  made  up  of  62  freight  cars. 
Just  before  the  train  left  Larned,  which  la 
22  miles  west  of  Great  Bend,  the  conductor 
directed  the  plaintiff  to  go  forward  and  act 
as  fireman  of  the  engine  while  he  himself 
took  charge  of  the  engine  and  acted  as  en- 
gineer from  that  point  to  Great  Bend,  for 
the  purpose  of  allowing  the  regular  engineer 
and  fireman  and  the  head  brakeman  to  go 
to  the  caboose  and  eat  their  dinner.  It  re- 
quired 45  minutes  to  run  from  Larned  to 
Great  Bend.  The  plaintiff  testified  that  when 
be  and  the  conductor  finished  eating  their 
dinner  the  conductor  said: 

"YoQ  can  go  to  the  head  end ;  yon  and  I  will 
take  charge  of  Ue  engine  and  let  uie  engine  crew 
come  back  and  eat"  ^ 

"I  obeyed  instmctloiis.  •  •  •  when  we  got 
to  the  head  end  he  told  me  to  get  up  and  finish 
taking  water  for  the  fireman ;  then  he  told  me 
to  fire  the  engine  from  there  to  Great  Bend. 
*  •  •  It  must  have  been  about  2:30  when  I 
got  on  the  engine  at  Lamed.  •  •  •  As  we 
turned  the  curve  going  into  Great  Bend,  the 
conductor  said  he  heard  a  noise  and  asked  me  to 
look  and  see  if  I  could  see  anything  dragging. 
I  looked  and  told  him  I  couldn't  see  anything. 
He  says,  'Get  down  on  tbe  step  and  look.'  I 
told  hijn  as  soon  as  he  shut  off  for  town  I  would. 
As  he  shut  off  for  town  I  turned  on  the  blower 
and  got  down  on  the  step,  and  I  was  looking. 
As  we  hit  the  passing  track  the  tire  came  off  and 
hit  the  blow-off  cock  and  the  blow-off  cock  hit 
my  leg  and  knocked  me  off  the  step." 

He  also  testified: 

"Neither  the  engineer  nor  the  fireman  nor  tbe 
brakeman  objected  to  tbe  conductor  and  me  re- 
lieving tbe  engineer  and  fireman  and  letting  tbem 
go  back  and  eat.  I  didn't  object :  I  didn  t  dare 
to.    We  had  done  that  frequently  before." 

With  reference  to  the  brakes  the  plaintiff 
testified  that  the  conductor  looked  at  tbem 
just  before  going  into  Pawnee  Rock,  and  it 
showed  that  the  brake  was  set  a  little,  about 
four  or  five  pounds,  and  he  released  it,  and 
said,  "Look  bow  much  faster  it  la  picking 
up  the  train — how  much  faster  it  is  going." 
The  other  brakeman  testified  that  the  ex- 
change of  p<»iitions  on  tbe  train  was  made 
In  order  that  the  rest  of  tbe  crew  might  eat 
their  dinners,  and  that  it  was  done  for  tbe 
interest  of  the  company  in  order  to  get  over 
tbe  road;  that  they  had  been  accustomed 
to  do  this  under  the  same  conductor;  that 
they  had  been  doing  It  most  of  the  time  that 
be  was  on  that  run,  for  about  a  year. 

The  jury  found  for  the  plaintiff  In  the  sum 
of  $6,000.  and  returned  special  findings  of 


•For  other  oMw  «•»  sua*  topic  and  swiUoa  NUHBBB  la  Dee.  Dig.  *  Am.  Dig.  Kmj-^o.  Berlas  *  Rev-r  Indow 
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fact,  Indndln?  the  following,  which  defend- 
ant claims  are  Inconsistent: 

"Q.  6.  If  you  fiod  for  plaintiff,  state  the  ex- 
act negligence  of  which  defendant  was  gnilty  up- 
on which  you  baae  your  verdict.  A.  6.  Defec- 
tive tire  on  right  rear  driver. 

"Q.  7.  State  the  exact  defect  (if  any)  in  the 
engine  tire  and  wheel  which  caused  the  tire  in 
question  to  come  off.  A.  7.  Improper  nse  of 
brake,  causing  expansion  of  tire. 

"Q.  8.  How  long  had  the  defect  in  the  engine 
tire  or  wheel  in  question  existed  (if  at  all)  prior 
to  the  time  of  the  accident'/  A.  8.  Between 
Pawnee  Koclt  and  Great  Bend." 

Manifestly  the  sixth  and  seventh  findings 
cannot,  technically  speaking,  be  correct.  The 
Improper  use  of  the  brake  did  not  constitute 
a  defect  in  the  tire,  though  there  was  evi- 
dence to  sustain  a  finding  that  the  tire  be- 
came defective  by  reason  of  such  Improper 
use.  Nor  was  the  defective  condition  of  the 
tire  an  act  of  negligence,  but  It  may  have 
been,  and  the  evidence  seems  to  Indicate  that 
it  was,  caused  by  a  negligent  act  In  improp- 
erly using  the  brakes.  It  seems  more  than 
probable  that  the  answers  to  questions  6  and 
7  became  In  some  manner  transposed.  We 
think  the  three  findings,  considered  together 
in  the  Ught  of  the  evidence,  the  contoition  of 
the  parties,  the  general  verdict,  and  all  the 
circumstances  of  the  case,  should  be  constru- 
ed to  mean  that  the  improper  use  of  the 
brakes,  causing  an  expansion  of  the  tire,  la 
the  negligence  of  which  the  Jury  Intended  to 
find  the  defendant  guilty ;  that  the  defect  in 
the  tire  consisted  of  an  undue  expansion, 
caused  by  such  negligent  use  of  the  brake; 
that  tbla  defective  condition  of  the  tire  arose 
between  Pawnee  Rock  and  Great  Bend,  and 
that  there  was  nothing  wrong  with  the  tire 
previous  to  that  time.  The  findings  were  not 
attacked  by  a  motion  on  the  part  of  the  de- 
fendant, nor  a  request  to  have  the  answers 
made  more  spedfic  or  definite,  nor  was  Judg- 
ment asked  upon  the  findings.  It  does  not 
seem  possible  that  the  defendant  was  preju- 
diced by  the  manner  in  which  these  answers 
were  returned,  nor  do  we  find  anything  to  In- 
dicate that  the  Jury  were  attempting  to  evade 
the  quesUona.  In  view  of  what  we  have  said, 
we  cannot  regard  the  findings  as  so  ln(»mBlst- 
ent  with  each  other  or  with  the  general  vei^ 
diet  as  to  Justly  the  granting  of  a  new  trial. 

It  is  Insisted  that  Oie  finding  that  improper 
use  of  the  brake  caused  an  expansion  of  the 
tire  was  wholly  speculative,  and  without  any 
basis  in  the  evidence  to  support  it  The  evi- 
dence of  the  plaintiff,  in  substance,  to  One 
effect  that  for  five  or-  six  miles  after  leaving 
Lamed  the  conductor  ran  the  engine  with  the 
brakes  partially  set;  evidence  at  the  defend- 
ant tliat  the  tire  had  been  inspected  the  day 
before,  and  was  not  loose  when  the  oiglne 
left  Dodge  City ;  the  evidence  of  an  ex-engi- 
neer, who  testified  that  a  tire  can  be  made 
to  work  loose  by  using  the  brakes  too  mndi 
or  too  severely  and  sliding  the  wheels,  and 
all  the  ciicumstances  In  evidence  showing  the 
manna  in  which  the  accident  occurred — fur- 
nish a  Bofflclent  basis  for  the  finding.  While, 


as  suggested,  there  was  nothing  to  show  any 
sliding  of  the  wheels,  there  was  sufficient  evi- 
dence to  support  a  finding  that  the  tire  be- 
came loose  as  a  result  of  improper  use  at  tbb 
brakes. 

We  discover  no  fatal  variance  between  the 
statements  of  plaintiff's  petition  and  the 
proof.  The  allegation  that  plaintiff  was  act- 
ing in  the  Hue  of  his  duty  as  a  brakeman 
when  he  stood  on  the  step  of  the  engine  is  in 
accordance  with  the  theory  upon  which  the 
petition  was  obviously  drawn,  which  is  that 
it  was  his  duty  as  a  brakeman,  acting  undei 
the  control  of  the  conductor,  to  obey  orders, 
even  If  that  required  him  to  perform  tempo- 
rarily the  duties  of  a  fireman.  The  Jury  find 
that  the  tire  became  loose  between  Pawnee 
Rock  and  Great  Bend.  The  petition  alleged 
that  the  tire  had  been  loose  two  days  prior  to 
the  accident,  uid  that  defendant  knew,  or 
had  opportunity  to  know,  of  such  defect. 
Conceding  a  variance  here  between  the  alle- 
gations and  the  proof  with  respect  to  notice, 
it  cannot  be  regarded  as  prejudicial  If,  as  we 
shall  attempt  further  on  to  show,  the  plaln- 
tifTs  right  to  recover  in  no  manner  depends 
upon  whether  or  not  the  defendant  knew,  or 
had  opportunity  to  know,  of  any  defect  in  the 
tire.  There  is  a  variance  in  the  averments 
of  the  petition  and  the  proof  which  arises 
from  the  fact  that  for  some  reason  the  plain- 
tiff saw  fit  to  allege  that  the  name  of  the  un- 
authorized person  who  was  operating  the  en- 
gine was  unknown  to  him,  and  that,  although 
the  engineer  and  fireman  were  wrongfully 
absent  from  the  engine,  plaintiff  did  not  know 
upon  what  part  of  the  train  they  were  at  the 
time  of  the  accident  Of  course,  he  did  know 
who  was  running  the  engine  and  knew  where 
the  engineer  and  fireman  were ;  but  It  doct 
not  appear  that  defendant  has  been  prejudic- 
ed by  the  misstatements  of  fact  in  the  peti- 
tion. 

The  defendant  insists  that  plaintiff  was 
performing  work  outside  the  regular  scope  of 
his  employment  without  direct  authority  from 
the  compaiiy.  It  is,  of  course,  true  that  at 
the  time  of  his  Injuries  he  was  not  perform- 
ing the  usual  duties  of  a  brakeman ;  he  was 
acting,  for  the  time  being,  as  a  fireman ;  but 
It  by  no  means  necessarily  follows  that  In  so 
doing  he  was  acting  outside  the  scope  of  his 
employment 

Did  the  conductor  have  authority  to  order 
the  plaintiff  to  perform  temporarily  the  du- 
ties of  a  fireman?  The  plaintiff  offered  In  evi- 
dence certain  rules  of  the  company,  and  oth- 
ers were  offered  by  the  defendant  One  rule 
reqtiires  that  freight  hrakemen  must  be  on 
top  of  their  trains  when  approaching  and 
imsslng  stations.  Another  declaies  that  the 
post  of  the  rear  brakeman  la  n  the  last  car 
In  the  train,  whidi  he  must  not  leave  while 
the  train  is  In  motion,  esc^  to  apply  the 
brakes,  without  instructions  from  the  condm> 
tor.  Rule  452  provides  that  engineers  will 
not  permit  persons  to  ride  on  engines  other 
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than  designated  employes  In  the  dtscharge  of 
their  duties,  without  a  written  order  from 
the  proper  authority.  Another  rule  places 
the  engineer  under  the  direction  of  the  con- 
ductor in  the  management  of  trains,  but  pro- 
rides  that  engineers  will  not  obey  instractioos 
that  will  endanger  the  safety  of  the  train  or 
require  a  violation  of  rules.  One  rule  holds 
the  enginemen  responsible  with  the  conduc- 
tor for  the  safety  of  the  train ;  another  holds 
conductors  responsible  for  the  safe  manage- 
ment of  their  trains,  and  for  the  strict  per- 
formance of  duty  of  all  persons  employed 
thereon  ;  another  provides  that  conductors 
must  Inatcact  their  bnkemen  In  all  tb^ 
dutlea 

From  an  examination  of  these  rules  we 
fail  to  find  any  express  provision  prohibiting 
a  brakeman  from  performing  the  duties  of  a 
fireman  upon  the  orders  of  the  conductor,  nor 
do  we  find  any  rule  which  seems  to  limit  the 
control  of  the  conductor  over  the  acts  and 
conduct  of  the  brakeman  within  the  scope  of 
the  latter's  employment  while  the  train  is  in 
the  conductor's  charge.  If  the  railway  com- 
pany desired  to  make  a  rale  that  under  no 
circumstances  should  a  brakeman  act  as  fire- 
man without  orders  from  some  officer  saperl- 
or  to  the  conductor,  it  would  seem  a  very  easy 
matter  to  have  so  provided. 

The  conductor  Is  given  control  of  the  train 
and  of  the  train  crew,  and  must  Instruct 
the  brakemen  In  all  their  duties ;  he  is  giyen 
authority  to  order  the  rear  brakeman  to 
leave  Ua  poet  on  the  last  car  In  the  train. 
In  view  of  the  abaenoe  of  any  qjwdflc  rule  on 
the  subject,  we  do  not  think  it  can  be  said 
that  there  Is  anyUUns  In  the  nature  of  the 
business  or  the  manner  In  which  it  ia  nsnally 
carried  on  that  would  make  It  seem  unreason- 
able that  a  brakeman  might,  on  occasion,  be 
called  upon  by  a  necessity  or  emerg^cy  to 
pertbrm  the  duties  of  a  fireman,  and  cratalnly 
it  would  not  seem  unreasonable  in  this  in- 
stance. According  to  the  iHaintUTs  testi- 
mony be  bad  been  a  fireman  on  engines  for 
five  years  on  other  railroads.  So  far  as  ap- 
pears from  the  evidence,  he  may  have  been 
as  well  as  qualified  to  perform  the  duties  as 
the  regular  fireman.  In  our  opinion,  there- 
ffHre,  the  conductor  must  be  h<dd  to  have  had 
authority  to  order  the  plaintiff  to  act  as  fire' 
man.  His  act  In  this  respect,  as  well  as  that 
of  the  brakeman  in  obeying  the  order,  seems 
to  us  as  the  necessary,  natural,  and  proper 
result  of  the  thing  they  were  employed  to  do. 
Whether  an  emergency  existed  requiring  the 
exchange  of  the  positions  we  think  was  for 
the  conductor  to  determine,  and  the  plalntifiT, 
who  was  under  his  control,  was  not  required 
to  call  for  the  papers  or  rules  showing  the 
conductor's  authority. 

The  case  of  Chicago  &  N.  W.  Ry.  Co.  v. 
Bayfield,  37  Mich.  20S,  page  213,  Is  in  point 
There  the  railway  company  was  held  liable 
for  the  negligence  of  the  conductor  of  a  work 
train  in  ordering  a  laborer  to  do  work  ontslde 


the  scope  of  his  contract  In  the  t^ilnlon  in 

that  case  It  was  said : 

"It  will  be  conceded  that  for  a  positive  wroDg 
beyond  the  scope  of  the  master's  buBiness,  inten- 
tionally or  recklessly  done,  the  master  cannot  be 
held  responsible ;  this  beiog  very  properly  re- 
garded as  the  personal  trespass  or  tort  of  the 
serraot  himself.  Jtut  when  the  wronfr  aritea 
merely  from  an  eaoest  of  avthoritj/,  committed 
in  furthering  the  maaier'a  interests,  and  the 
nuuter  receive*  the  benefit  of  the  act,  if  any,  it 
is  neither  reasonable  nor  just  that  the  liability 
should  depend  upon  any  question  of  the  eraot 
limits  of  the  eervanft  aitthority.  The  master 
fixes  these,  and  it  Is  his  duty  to  keep  his  serv- 
ant, in  what  is  done  by  him,  within  the  limits 
fixed.  An  act  in  excess  would  still  have  the 
apparent  sanction  of  his  authority,  the  occasion 
for  it  wonid  be  fumisfaed  by  the  employment, 
and  the  injured  party  could  not  always  be  ex- 
pected to  know  or  be  able  to  discover  whether  it 
was  or  was  not  without  express  sanction.  In 
this  ease  Smith  had  charge  of  the  train  and  of 
the  men  employed  with  it  In  what  he  did,  he 
was  not  purposely  committiog  any  wrong  out- 
side the  ethployment,  but  his  wrong  was  commit- 
ted while  acting  in  the  very  capacity  in  which  he 
was  employed,  and  bad  for  its  manifest  purpose 
not  to  injure  Williams  but  to  advance  the  in- 
terests of  the  railway  company."    (Italics  ours.) 

Was  the  plaintiff  acting  within  the  scope 
of  his  employment  at  the  time  he  was  In- 
jured? As  we  have  said,  the  mere  fact  that 
he  was  employed  as  a  brakeman  and  was 
injured  while  temporarily  performing  the 
duties  of  a  fireman  does  not  settle  that  ques- 
tion. He  was  employed  as  a  brakeman,  but 
if  the  duties  of  a  brakeman  required  him  to 
obey  the  oi-ders  of  the  conductor  even  to  the 
extent  of  acting  as  fireman  when  in  the  opin- 
ion of  the  conductor  there  was  an  emergency 
or  a  necessity  that  be  should  perform  such 
duties,  then  It  would  seem  to  follow  neces- 
sarily that  In  obeying  the  orders  of  the  con- 
ductor he  was  not  acting  beyond  the  scope 
of  his  employment  Whether  a  certain  act 
is  outside  the  scope  of  the  servant's  employ- 
ment frequently  depends  upon  the  other 
question  whether  the  superior  officer  has  au- 
thority to  require  him  to  perform  the  service. 
This  Is  the  view  taken  by  Judge  Cooley  in 
Rodman  v.  Mich.  Central  R.  R.  Co.,  65  Mich. 
67,  20  N.  W.  788,  54  Am.  Rep.  348.  The  ques- 
tion there  was  whether  a  brakeman  can  re- 
cover against  the  railway  company  for  an 
Injury  received  In  consequence  of  the  con- 
ductor's managing  the  locomotive  In  the 
engineer's  absence.  The  Michigan  court  was 
equally  divided,  and  therefore  the  Judgment 
of  the  lower  court  denying  such  liability  was 
affirmed.  Judge  Cooley  wrote  the  opinion 
for  those  members  of  the  court  who  held 
there  was  no  liability,  and  In  the  opinion 
used  this  language: 

"And  the  only  question  there  can  be  In  this 
case  is  whether  the  plaintitf  was  ordered  to  do 
something  which,  under  the  circumstances,  was 
outside  of  his  employment,  so  that,  bad  he  been 
inclined  to  do  so,  be  mJeht  rightfully  have  re- 
fused obedience  to  the  order.  And  this,  as  it 
seems  to  us,  must  depend  niMn  whether,  when 
the  contliwency  appears  tn  the  conductor  to  rai- 
der it  necessary,  that  oncini  may,  (or  the  occa* 
sioQ,  take  charge  of  thi  <>n.?tne  and  at  the  same 
time  require  the  brakeman  to  continue  to  per- 
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(onn  hta  service.  That  contingencies  may  and 
do  arise  in  which  the  conductor  should  take 
charge  of  the  engine  for  the  time  is  andoubted. 
The  necessity  ma;  snmetimeB  be  as  argent  as  it 
is  plain,  and  lives  may  depend  upon  it.  This 
might  happen  from  injury  to  the  engineer,  or 
sudden  illness,  and  when  to  leave  the  train 
where  the  diaability  of  the  engineer  occurs  would 
endanger  some  other  train.  But  there  might  be 
other  reasons  for  the  engineer  leaving  his  post, 
for  which  the  company  would  not  be  Id  fault, 
and  the  conductor,  with  the  train  In  his  charge 
and  under  obligation  to  avoid  other  trains,  must 
act  in  the  emergency  as  the  necessities  of  the 
case  shall  require.'  Big  highest  and  plainest  du- 
ty in  some  circunrtances  will  he  to  take  poa- 
BeMMton  of  the  enoine  and  operate  it."  55  Mich. 
S8,  20  N.  W.  m  54  Am.  B«p.  S4S.  (Italics 
ours.} 

It  was  held  tbat  the  condnctor  was  acting 
rlghtftilly  in  talcing  chaise  of  the  engine, 
but  that  the  plaintUTs  salt  failed  because  he 
had  assnmed  the  risk  of  the  Injary.  The 
other  members  of  the  conrt  held  tbat  the 
servioes  were  not  contemplated  by  the  plain- 
tUTa  contract,  but  the  (Kmductor  In  the  ex- 
ercise of  his  authority  having  ordered  him 
to  perform  services  of  increased  peril,  the 
case  was — 

"no  different  from  what  It  wodM  have  been  had 
the  defendant  been  a  natoial  person,  and  without 

poBBeasing  the  requisite  skill  snd  experience  and 
being  wholly  unfit  and  incompetent,  had  himself 
Undertaken  to  run  and  manage  the  engine,  and 
had  at  the  same  time  ordered  the  i^alntilf  to 
coQple  the  can,  and  the  injury  had  resulted 
in  consequence  of  the  want  of  fitness,  compe- 
tency, skill,  and  experience  of  defeodaot."  65 
Mich.  63,  20  N.  W.  791,  54  Am.  Rep.  348. 

This  division  of  the  court  held  that  the 
case  was  ruled  by  the  decision  in  Chicago  & 
N.  W.  Ky.  Co.  V.  Bayfield,  supra. 

In  Barry  v.  Hannibal,  etc.,  Ry.  Co.,  98  Mo. 
62,  11  S.  W.  308,  14  Am.  St  Rep.  610,  It  was 
held  that  where  a  servant  steps  outside  his 
usual  duty  and  the  departure  Is  such  as  the 
necessity  of  the  case  fairly  and  reasonably 
calls  tot,  keeping  in  view  the  character  of 
the  work  the  servant  Is  contracting  to  per- 
form, then  such  departure  will  not  of  itself 
defeat  a  recovery  of  damages  in  case  he  Is 
Injured.  In  that  case  an  engineer  was  killed 
by  being  run  over  by  a  hand  car.  Be  had 
left  his  engine,  although  the  rules  required 
him  to  remain  there. 

The  following  Kansas  cases  dted  by  de- 
fendant, Hudson  V.  M.,  K.  &  T.  Ry.  Co., 
16  Kan.  470,  Crelly  v.  Telephone  Co.,  84  Ean. 
19,  113  Pac.  386,  33  L.  R.  A.  (M.  S.)  328,  and 
Kemp  V.  Railway  Co.,  91  Ean.  477,  138  Pac. 
^1,  were  all  cases  where  the  plaintiff  sought 
to  hold  the  master  liable  for  an  assault  com- 
mitted by  the  servant  In  Mcb  case  it  was 
held  that  the  tortious  act  of  the  servant  was 
outside  the  acaptt  at  his  emplcvment.  and 
that,  for  the  Ume  being,  the  relatioa  of 
master  and  serrant  was  snQ)ended.  In  the 
Kemp  CAae,  a  brakeman  abot  and  killed  one 
who  had  been  stealing  a  ride  on  a  freight 
train  after  the  trespasser  had  left  the  train 
at  the  brak^an's  oonunand.  It  was  said 
in  the  opinion; 


'*It  is  difficult  to  state  with  precision  the  ex- 
act meaning  of  the  phrase  'scope  of  the  employe 
meat,*  but  from  the  foregoing  expressions  in  de- 
cisions and  text-books  it  may  be  said  generally 
that,  to  fix  liability  upon  the  master  or  em- 
ployer, the  act  must  not  only  be  done  in  the 
tino.  bnt  in  pursuance  of  the  objects,  of  the  em- 
ployment, in  furtherance  of  duty.  If  done  solely 
to  .accomplish  the  employe's  own  purpose  or 
device,  although  in  an  interval  of  his  regular 
service,  the  employer  is  not  liable."  91  Kan. 
481,  138  Pac.  623. 

In  the  Orelly  Case,  supra,  the  duty  of  the 
servant  was  to  have  the  plaintiff  sign  a 
voucher  for  compensation  due  her  at  the  time 
she  was  quitting  the  service.  Because  she 
refused  to  sign  the  voucher  he  violently  as- 
saulted and  beat  her.  It  was  held  that  the 
use  of  force  for  such  a  purpose  was  not 
within  the  scope  of  his  employment  In  the 
opinion  it  was  said  that  "to  assault  or  beat 
a  telephone  operator  la  not  a  recognized  or 
usual  way  of  procuring  her  signature  to  a 
voucher  on  which  to  draw  the  wages  due  to 
her."  84  Kan.  24.  113  Pac.  888,  33  L.  B.  A. 
(N.  8.)  S28. 

While  we  do  not  wish  to  be  understood  as 
intimating  that  it  would  have  made  any  dif- 
ference if  there  bad  been  proof  In  that  caae 
showing  that  for  some  time  that  had  been  tbe 
usual  and  customary  way  tor  the  td^thone 
company  to  procure  signatures  to  vouchers, 
nevertheless  in  determining  t3ie  scope  of 
plaintiff's  employment  In  tlie  present  case 
some  ccmslderatlon  must  be  given  to  the  fact 
that  it  aKiears  from  the  testimony  that  it 
had  been  the  usual  custom  for  more  than  a 
year  for  this  particular  train  crew  to  ex- 
change positlona  and  for  the  omdnctor  and 
a  brakeman  to  operate  the  engine  while  the 
englnemra  went  to  the  caboose  to  eat  their 
dinner. 

It  Is  manifest  that  little  aid  can  be  had 
from  a  consideration  of  those  cases  where  a 
corporation  is  sought  to  be  held  liable  for 
the  wrongful  or  malicious  act  of  an  agent  or 
servant  where  the  doing  of  the  act  could  not. 
In  the  nature  of  things,  be  Ux  the  exercise  of 
the  ordinary  duties  of  the  agent  or  servant 
As  a  general  rule,  it  is  true  that  if  the  serv- 
ant, instead  of  doing  that  which  he  is  em- 
ployed to  do,  does  something  else  which  he 
is  not  employed  to  do  at  all,  the  master  can- 
not be  held  responsible  for  what  he  does, 
nor  is  it  sufficient  tbat  tbe  servant  did  the 
act  with  the  intent  to  benefit  or  serve  the 
master.  The  act  must  be  done  In  attempting 
to  do  what  the  servant  has  been  employed 
to  do. 

In  the  case  of  Gavlgan  v.  Lake  Shore,  etc.. 
R  Co.,  110  Mich.  71,  67  N.  W.  1097,  cited  by 
defendant,  a  section  hand  was  a  member  of 
a  gang  engaged  in  relaying  a  track,  and  it 
became  necessary,  in  order  to  distribute  the 
rails,  to  move  two  freight  can.  The  plaintiff 
was  injured  in  obeying  the  order  of  the  sec- 
tion bosa  to  climb  upon  one  of  tbe  flat  cars 
for  the  purpose  of  moving  it  so  that  the 


Digitized  by  Google 


Kan.) 


ICARTm      ATCHISON,     ft  S.  F.  BT.  00. 


853 


rails  might  be  distributed,  and  It  was  beld 
that  bd  was  acting  outside  the  scope  of  bis 
«mployineDt.  It  was  therefore  held  that  he 
had  assumed  the  risk,  and,  further,  that  the 
negUgeuce  of  the  section  boss  was  that  of  a 
fellow  servant  We  decline  to  follow  that 
case  as  an  authority  on  the  question  of  the 
scope  of  the  servant's  employment  It  seems 
to  us  that  It  would  be  far  more  reasonable 
to  hold  that  the  act  of  the  plaintiff  In  that 
case  was  a  necessary,  natural,  and  pro[>er 
result  of  what  he  was  employed  to  do,  rath- 
er than  to  hold  that  In  such  a  situation  the 
work  of  laying  the  rails  must  stop  while  a 
train  crew  was  sent  for  to  move  the  freight 
cars. 

Another  case  cited  by  defendant  is  Rich- 
mond &  D.  R.  Co.  V.  Finley,  63  Fed.  228,  12 
CCA.  595.  holding  that: 

"An  engineer  in  temporary  charge  of  a  train, 
in  the  absooce  of  any  conductor,  cannot  waiTe  a 
mle,  well  known  to  a  brakeman,  absolutely  pro- 
bll>itiDg  brabemen  from  coupling  and  uncoupling 
-caiv  except  with  a  stick,  by  ordering  such  brake- 
man  to  BO  between  '■ara  and  r>)ace  in  position,  by 
hand,  a  oent  coupling  link,  which  cannot  be  con- 
trolled with  coupling  sticks."   Syl.  1. 

This,  and  the  case  of  Indiana,  etc.,  Gas 
Co.  T.  Marshall.  22  Ind.  App.  121,  52  N.  E. 
232,  proceed  upon  the  principle  that  It  would 
-establish  an  unsafe  rule  to  hold  that  a  su- 
perior officer  could,  without  direct  authority 
from  the  company,  change  safe  and  proper 
rules  adopted  by  the  master  for  the  per- 
formance of  the  work,  and  direct  workmen 
to  prosecute  their  labors  in  dangerous  places, 
and  that  if  the  danger  or  peril  which  the 
workman  Is  directed  to  do  tils  superior 
officer  Is  plain  and  obrlons  so  that  he  nu- 
•derstands  Its  dangerous  character,  it  is  his 
duty  to  decline  the  employment  These 
cases  can  hardly  be  said  to  be  In  point  in 
▼lew  <tf  tlie  fiict  that  the  defendant  has  fail- 
«d  to  call  our  attention  to  any  abatdttte 
mle  fa  a  rale  of  any  kind  prohibiting  a 
bfakeman  from  acting  aa  a  fireman  under 
the  orders  of  the  conductor. 

In  Brown  t.  Jarrls  Engineering  Oo.,  166 
Ifass.  75,  48  N.  E.  1115,  82  U  B.  A  606,  65 
Am.  St  B«p.  882,  it  was  held  that  the  fore- 
man of  a  gang  of  men  employed  in  coo- 
ctrncting  a  foundation  for  a  printing  press 
has  no  authority,  while  such  work  is  sosprad- 
ed  because  of  the  presence  of  a  van  contain- 
ing rolls  bf  paper  which  muit  be  unloaded 
and  rolled  Into  the  basement  of  the  build- 
ing, to  direct  the  men  constituting  a  part  of 
his  gang  to  assist  with  such  unloading, 
though  their  so  doing  may  expedite  Uie  work 
for  which  they  were  employed.  It  was  said 
in  tlie  opinion: 

"In  the  construction  of  a  building  it  frequent- 
ly happens  tliat  one  set  of  workmen  has  to  wait 
until  another  set  of  workmen  gets  tbroagh,  but 
it  never  has  been  supposed  that  this  would  au- 
thorise a  foreman  of  a  gang  of  painters  to  direct 
his  mra  to  assist  carpenters  or  plasterers,  or  to 
attempt  to  do  their  work,  although  the  doing  of 
It  might,  In  a  sense,  be  said  to  facilitate  the  car- 


rying forward  of  the  work  of  painting.  Men  are 
employed  because  they  are  supposed  to  be  skill- 
ful in  their  particular  trades,  and,  when  thry 
are  set  to  do  a  work  within  their  trade,  th<>y 
carry  no  implied  authority  from  their  master 
to  engage  in  any  other  trade."  168  Mass.  77, 78, 
43  N.  B,  U19,  32  I/.  B.  A  605. 

It  was  further  said  In  the  opinion: 
"The  act  of  the  defendant's  servants  was  not  a 
necessary,  or  natural,  or  proper  result  of  any- 
thing that  the  servants  were  employed  to  do." 

In  the  present  case  everything  that  was 
done  by  the  conductor  and  the  plaintiff  in 
operating  the  engine  was  done  In  furtherance 
of  the  ctefendant's  business,  undoubtedly  for 
the  purpose  of  avoiding  delay  In  the  opera- 
tion of  the  train  while  the  engineer  and  fire- 
man were  taking  their  dinner.  How  can  it 
be  said  that  the  conductor  and  flr«nan  had 
temporarily  laid  aside  ^e  master's  business 
while  engaged  in  running  the  train  from 
Lamed  to  Great  Bend? 

It  18  true  that,  according  to  the  statements 
of  the  petition,  the  plaintiff  knew  that  the 
conductor  was  not  an  experienced  engineer, 
and  knew  that  it  was  no  part  of  the  conduc- 
tor's duty  to  operate  the  engine,  and  that  no 
emergency  existed  requiring  him  to  do  so, 
and  also  knew  that  the  conductor  was  acting 
in  direct  violation  of  the  rules  of  the  com- 
pany. It  is  self-evident,  as  the  defendant 
contends,  that  plaintiff  would  not  have  been 
Injured  if  he  had  remained  at  the  rear  of  the 
train ;  but  If  the  conductor  had  authority  to 
require  plaintiff  to  perform  duties  upon  the 
engine,  the  plaintiff  may  recover,  notwith- 
standing his  knowledge  that  the  conductor 
was  violating  the  rules  of  the  company.  A, 
T.  &  S.  F.  B.  Co.  V.  Randall,  40  Kan.  421. 19 
Pac.  783;  Chicago  &  N.  W.  By.  Co.  v.  Bay- 
field, supra.  The  Jury  by  their  verdict  have 
found  that  an  ordinarily  prudent  person  In 
his  situation  would  not  have  refused  to  obey 
the  orders. 

In  our  view,  to  hold  that  the  conductor 
had  authority  to  order  the  brakeman  to  per 
form  the  duUes  of  fireman  practically  deter- 
mines the  case.  The  action  was  brought 
under  the  act  of  Congress  known  as  the  "Em- 
ployers' Liability  Law."  The  court  Instruct- 
ed that  If  the  Jury  found  that  the  conductor 
ordered  the  plaintiff  to  go  with  him  to  the 
engine  and  act  as  fireman  while  he  acted  as 
engineer,  and,  after  discovering  that  some- 
thing was  wrong  with  the  engine,  directed 
the  plaintiff  to  get  down  on  the  step  tb  ascer- 
tain what  was  the  matter,  the  plaintiff  was 
Justified  In  obeying  the  Instructions  and  or- 
ders of  the  conductor  notwithstanding  a  rule 
to  the  effect  that  the  post  of  duty  of  the 
plaintiff  as  rear  brakeman  was  on  the  last 
car,  uDless  the  danger  in  complying  with 
the  orders  of  the  conductor  was  so  obvious 
and  Imminent  that  an  ordinarily  prudent  per- 
son acting  as  brakeman  would  refuse  to  obey 
It,  and  that  on  the  other  hand,  If  they  found 
that  plaintiff  did  not  use  that  degree  of  care 
for  hia  own  safety  whldi  an  ordinarily  pni- 
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dent  person  nnder  like  clrcarngtancee  would 
have  exercised,  either  in  getting  upon  the  en- 
gine and  acting,  as  fireman,  In  comjpUance  of 
such  order,  or  In  attempting  to  make  the  ex- 
amination, he  could  not  recover. 

The  court  also  charged  in  substance,  that 
if  the  conductor  carelessly  and  negligently 
applied  the  brakes  to  the  wheel  and  caused 
the  tire  to  expand  and  become  loose,  and  the 
plaintiff  was  directly  Injured  by  reason  there- 
of, then  the  defendant  was  guilty  of  negli- 
gence and  would  be  liable  to  the  plaintiff  for 
injuries  sustained,  provided  the  plaintiff  did 
not  assume  the  risk  incident  to  the  examina- 
tion of  the  tire,  as  otherwise  indicated  in  the 
instructions,  and,  further,  If  they  foimd  he 
was  guilty  of  contributory  negligence,  they 
were  directed  to  apportion  the  damages  as 
provided  in  the  federal  Employers*  Liability 
Act  We  think  the  Instructions  correctly 
stated  the  law,  and  that  there  was  evidence 
to  sustain  the  verdict  and  findings. 

[2]  In  view  of  all  the  evidence,  Including 
the  showing  that  the  plaintiff  had  years  of 
experience  as  a  fireman  on  an  engine,  we 
think  the  Jury  was  Justified  In  finding  that 
an  ordinarily  prudent  person  with  his  experi- 
ence and  in  his  situation  would  not  have  re- 
fused to  act  as  fireman,  nor  to  attempt  to 
make  the  examination  to  ascertain  what  was 
the  matter  with  the  engine  when  the  conduc- 
tor ordered  him  so  to  do.  In  this  view  of 
the  case  the  variance  between  the  averments 
of  the  petition  and  the  proof  respecting  the 
defendant's  knoyrledge  or  notice  of  tbo  de- 
fective condition  of  the  tire,  as  well  as  the 
finding  tlut  the  defect  itself  occurred  only  a 
few  moments  before  the  accident,  and  the  In- 
BtructlonB  of  the  court  on  that  Issue,  are  of 
no  importance.  We  rest  oar  decision  on  the 
proportion  that  the  conductor  of  the  train 
had  authority  to  direct  the  brakeman  to  per- 
form the  duties  of  a  fireman  on  the  engine 
whenever  It  appeared  to  the  conductor  neces- 
sary that  an  ezdiange  of  that  Und  should  be 
made;  and,  even  though  the  conductor  was 
violating  a  rule  of  the  company  In  acting  as 
mglneer,  that  would  not  defeat  the  plaintiff's 
right  to  recover.  If  the  conductor's  oegll- 
gence  in  assuming  to  act  as  engineer  without 
experience,  and  In  improperly  using  the  brakes 
caused  the  accident  which  resulted  in  the 
plaintiff's  injury,  under  the  limitations  men- 
tioned In  the  instructlona,  the  plaintiff  is  en- 
titled to  recover  for  Injuries  occasioned  by 
the  negl^ence  of  the  servant  of  the  defend- 
ant. The  question  of  notice  goes  out  of  the 
ease.  For  Instance,  if  the  negligence  of  the 
conductor  while  operating  the  engine  had  in- 
stantly injured  the  plaintiff  so  that  the  com- 
pany could  not  be  said  to  have  had  any  notice 
at  all  of  any  defect  caused  by  the  negligent 
act  in  time  to  hare  remedied  it,  still  the  com- 
pany would  be  liable  for  his  negligence. 

It  follows  that  the  Judgment  must  be  affirm- 
ed. AU  the  Justices  concurrliig. 


DIEBALL-et  nx.  v.  WXLHITB.  QUo.  18204.) 
(Suprone  Court  of  Kansas.  Jan.  9.  1916.) 

(SyUahut  hy  tke  Court.) 

1.  PLKA-oiKa  (X  876*)  —  VmtmEO  General 
Denial— Issues— Execution  of  WairrBir 
Instrument, 

While  a  verified  general  denial  standuig 
alone  will  raise  the  issue  of  the  execution  of  a 
written  instrument,  it  cannot  be  given  that  con- 
BtructioD,  wltere  in  the  same  answer  there  is  an 
admission  of  the  execution  coupled  with  the  de- 
nial that  it  was  in  existence  at  the  date  it  pur- 
ports to  be  executed. 

[Ed.  Note.— For  other  casea,  see  Pleading, 
Cent  Dig.  H  1225-1227;  DecTDlg.  |  376.*] 

2.  ALTinATION  OP  INSTBTTMENTS  (|  22*)— Er- 

FECT  ON  Rights— Foreclosure— -DErasBB. 
Aa  between  the  maker  and  the  payee,  the 
terms  of  a  note  and  mortgage  given  to  secure 
it  may  be  altered  by  erasures  and  Interlinea- 
tions in  material  matters;  and,  where  the  real 
estate  has  been  sold  subject  to  the  mortgaire. 
the  purchaser  may  not  defeat  foreclosure  on  the 
ground  that  material  alterationi  were  made  in 
the  written  infltTumentt,  unless  he  has  suffered 
prejudice  thereby. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Dec.  EHg.  {  22.*] 
8.  MoBTOAOBS  (S  460*)— FoBECLoeuBB  —  Bur- 
den OP  Proof. 

In  the  sitoatiOD  presented  by  the  facts 
recited  in  the  opinion,  the  burden  of  proof,  in 
an  action  upon  a  note  and  mortgaee,  was  npon 
the  plaintiff,  and  it  was  error  to  place  the  bui^ 
dec  upon  the  defendants. 

[Ed.  Note.— For  other  cases,  see  Mortsages, 
Cent.  Dig.  H  1348-1352;  Dec.  Dig.  }  460.*1 

Appeal  from  District  Court,  Pawnee 
County. 

Action  by  John  Wllhlte  against  WlUiam 
Dleball  and  wife.  Fr<»n  a  Judgment  for 
plaintiff,  defendants  appeal.  Beversed.- 

O.  P.  Cllne  and  Nellie  Cllne,  both  of  Lamed, 
and  E.  E.  Glasscock,  for  appellants.  F.  J 
Oyler,  ot  lola,  for  appelle& 

POBTEB,  J.  This  la  an  action  to  fore- 
close a  mortgage.  Tbe  plaintiff  formerly 
owned  the  property,  wbl<di  consists  of  %■ 
hotel  at  Garfield,  and  he  traded  it  to  a  man- 
by  the  name  of  Mason  for  a  fftrm  In  Missouri. 
Mason  and  wife  gave  him  a  mortgage  on  the 
hotel  property  to  secure  a  note  for  $1,000, 
and  on  the  same  day  that  the  mortgage  was 
executed  they  conveyed  the  property  to  the 
defendant  William  Dieball,  the  deed  redtlag 
that  the  conveyance  was  subject  to  a  "first 
mortgage  for  $1,000  dated  to-day  and  due  in 
two  years  from  date,  In  favor  of  John  WilMte, 
drawing  6  per  cent  and  payable  semiannual- 
ly." There  was  a  provision  In  the  mortgage 
that  if  any  interest  on  the  note  was  not  paid 
when  due,  "and  if  the  taxes  and  assessments" 
were  not  paid  when  due,  then  the  whole 
principal  and  interest  thereon  should  become 
due.  The  petition  alleged  that  the  Interest 
due  on  March  9,  1913,  had  not  been  paid,  and 
also  that  the  taxes  were  In  default  and  asked 
for  the  foreclosure  of  the  mortgage  and  for 
a  sale  of  the  property  to  satisfy  the  lien. 
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[1-1]  Dleball  filed  a  verified  answer,  con- 
sisting of  a  general  denial  and  an  admission 
that  he  was  the  owner  In  possession  of  tbe 
propertr,  and  further  alleged  that  neither 
the  note  nor  the  mortgage  sued  on  was  In 
existence  at  the  time  of  the  delivery  of  bis 
deed,  but  were  executed  long  aft^  he  bad  re- 
ceived the  conveyance  from  M^ason  and  wife. 
The  case  was  tried  to  the  court,  and  over  the 
defendants'  objections  the  court  ruled  that 
the  harden  of  proof  was  upon  the  defendants, 
and  this  presents  practically  the  only  ques- 
tion Involved  in  the  appeal.  After  this  rul- 
ing as  to  the  burden  ot  proof,  the  defendants 
Introduced  some  testimony  which,  however, 
tbe  court  gave  defendants  leave  to  withdraw 
from  the  record;  and  the  case  was  submitted 
upon  the  pleadings  and  the  ruling  as  to  the 
burden  of  proof.  Tbe  court  found  tbe  Issues 
for  the  plaintiff  and  rendered  a  decree  fore- 
closing the  mortgage. 

Attached  to  the  petition  and  made  a  part 
thereof  Is  Exhibit  A,  purporting  to  be  a  copy 
of  the  note  sued  upon.  It  reads  as  follows: 

"$1,000.00.  Sept.  9th,  1912. 

"June  1st,  1914,  after  date  we  promise  to  pay 
to  the  order  of  John  Wilhfte,  one  thousand 
($1,000)  dollars.  For  value  received  negotiable 
,  and  payable  without  defBlcatloo  or  disconnt  and 
with  interest  from  date  at  tiie  rate  of  6  per 
cent  per  annum,  and  It  the  Interest  be  not  paid 
aemiannually  to  become  as  principal  and  bear 
the  same  rate  of  Interest. 

"[Signed]  John  M.  Maaon. 

"Angenette  Mason.** 

A  copy  of  the  mortgage  was  likewise  made 
a  part  of  the  petition,  and  It  purports  to  set 
out  a  copy  of  tbe  note  which  tbe  mortgage 
was  given  to  secure,  and  which  reads  as  fol- 
lows: 

"$1,000.  Columbus,  Es.  Sept.  9th,  1912. 

"June  Ist,  1914,  we  promise  to  pay  John  Wll- 
hite  ope  tbousand  dollars  with  interest  at  the 
rats  of  six  per  cant,  from  date,  payable  semi- 
anntiall^. 

"[Signed]  John  M.  Mason. 

"Angenette  Mbbod." 

The  original  note  and  the  original  mort- 
gage which  were  filed  for  cancellation  at  the 
time  Judgment  was  rendered  are  before  us, 
and  tbe  copy  of  the  note  in  the  mortgage 
shows  an  erasure  and  alteration.  Tbe  words, 
"June  1st,  1914,"  are  written  over  an  erasure 
and  by  a  different  typewriter  and  different 
ribbon  from  the  other  portions  of  the  note. 
The  original  note  also  shows  an  erasure,  the 
body  ot  tbe  note  having  been  written  with 
pen  and  ink,  and  the  time  when  tbe  note  was 
due  bas  been  erased  and  the  words  "June 
Ist,  1914."  written  therein  with  an  Indelible 
pencil. 

In  Threshing  Machine  Co.  v.  Peterson,  61 
Kan.  713.  33  Pac.  470,  it  was  held  that  In  a 
suit  upon  a  promissory  note,  a  copy  of  which 
was  set  out  in  the  petition  showing  a  sped- 
fled  rate  of  Interest,  an  answer  consisting  of 
a  verified  general  denial  casta  Qie  burden  of 
proof  upon  the  plaintiff,  and  further  that 
nnder  a  verified  general  denial  It  Is  proper 


to  introduce  proof  to  show  an  alteration  of 
the  note. 

Tbe  answer  In  the  present  case  consists  of 
a  general  denial,  and  language  which  must 
be  ctmstrued  as  an  admission  of  the  execu- 
tion of  the  note  and  mortgage,  but  denying 
that  they  were  In  existence  at  the  time  the 
defendants  purchased  tbe  property. 

But  whether  or  not  the  answer  should  be 
technically  construed  as  a  general  denial  of 
the  execution  of  tbe  particular  note  and  mort- 
gage, we  think  the  burden  of  proof  upon  tbe 
plradings  rested  upon  the  plaintiff.  When 
the  case  was  called  for  trial,  the  plaintiff 
was  hardly  In  a  situation  to  stand  upon  any 
technical  rule  as  to  tbe  burden  of  proot  His 
petition  asked  for  the  foreclosure  of  a  mort- 
gage given  to  secure  a  certain  note,  a  copy 
of  which  was  made  a  part  of  the  petition. 
Also,  08  part  of  tbe  petition  there  was  at- 
tached a  copy  of  the  mortgage  which  recites 
an  entirely  different  note.  There  Is  no  sim- 
ilarity in  the  two  Instruments  except  as  to 
amount  and  dates.  One  Is  a  negotiable 
promissory  note ;  the  other  Is  ntttmegotlable. 
Besides,  plaintiff  In  his  petition  further  al- 
that  tbe  defendants  had  accepted  a  con- 
veyance of  the  property  subject  to  this  mort- 
gage. The  answer  set  iq>  a  copy  of  the  deed 
conveying  the  pnqterty  to  the  defendants, 
which  recited  that  the  conv^ance  was  sub- 
ject to  a  note  differing  In  terms  from  either 
of  the  notes  referred  to  In  the  petition. 

\ntbont  asking  the  court  to  reform  the  In- 
struments, or  attempting  to  oBet  some  ex- 
planation of  the  inconsistent  redtals  of  the 
petition,  the  plaintiff  saw  fit  to  stand  upon 
his  pleading  and  to  Insist  that  the  defendants 
had  the  burden  of  proof  xxpoa  the  qnestion 
whether  the  note  sned  od  was  the  same  one 
mentioned  in  Uie  deed  of  amveyance.  He 
<^ered  no  proctf;  but  the  original  note  end 
mortgage  whldi  were  filed  for  cancellatitH) 
show  on  their  fiice  erasnrea  and  alterations. 
Under  what  dnnunstances  and  by  what  au- 
thority these  were  made  waa  not  shown. 

The  court  had  overruled  a  motion  to  make 
the  petltitm  more  definite  and  (»rtain  by  le- 
quirlng  the  plaintiff  to  state  whether  lie  was 
seeklhg  to  hold  the  defendants  on  a  mortgage 
given  to  secure  the  Indebtedness  referred 
to  In  Bzlilbit  A  or  that  referred  to  in  Exhibit 
B.  In  this  situation  of  the  pleadings,  the 
^alnttfl  should  have  been  willing  to  have  as- 
sumed the  burden ;  and  we  think  it  ms  er- 
ror to  cast  It  upon  the  defendants. 

In  Stewart  t.  Balderston,  10  Kan.  131,  re- 
ferrliv  to  a  case  where  proper  motions  had 
been  made  to  require  a  d^ective  pleading  to 
be  made  definite  and  certain,  it  was  said  in 
the  opinion: 

"And  where  the  adverse  party  then  refuses 
to  amend  hia  'defective  pleading,  resists  die  mo- 
tions to  have  it  amended,  and  has  the  motions 
overruled  by  the  court,  the  most  ri^d  rule  of 
the  common  law  should  prevail.  No  statement 
of  fact  in  the  pleading,  which  the  motions  reach- 
ed, should  then  be  taken  as  true  unless  well 
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pleaded;  and.  if  anj  mch  itatemcnt  woold 
bear  different  eonibiictloiiB,  the  party  demur- 
Tiug  should  be  allowed  to  adopt  aoy  one  of  8ucb 
coDstructions  which  he  shoTifd  choose.  *  *  * 
After  a  party  has  receWed  foil  notice  that  hia ' 
pleading  Is  defective  in  some  particular,  and  has 
been  aaked  to  correct  it,  it  is  his  fault  if  it  Btill 
remains  defwtive  in  such  particular,  and  he  is 
the  one  who  should  suffer  on  account  of  such 
defective  pleadinc,  and  not  the  other  party." 
Page  149  of  10  Kan. 

On  the  other  hand,  It  Is  quite  clear  that, 
as  between  themselves,  the  maiier  and  payee 
could  alter  the  terms  of  the  note  and  mort- 
gage to  suit  their  pleasure;  and,  as  against 
the  defendant  who  purchased  the  real  estate 
subject  to  the  mortgage,  they  could  lil^ewlse 
alter  the  terms  and  conditions  of  the  note 
and  mortgage,  provided  such  alterations  did 
not  prejudice  the  rights  of  the  defendant 
Upon  his  own  theory  he  purchased  subject  to 
a  mortgage  given  to  secure  a  note  for  f 1,000, 
due  two  years  from  date,  but  with  a  provi- 
sion in  the  mortgage  for  the  acceleration  of 
the  maturity  of  the  debt  if  the  interest  and 
taxes  were  cot  paid  when  they  became  due, 
and,  if  there  was  no  default  in  payment  of 
the  interest  and  taxes,  the  plaintiff  could 
not  maintain  an  action  to  foreclose  aa  to  him, 
until  two  years  from  the  date  the  note  was 
executed.  However,  it  is  our  opinion  that  in 
the  state  of  the  pleadings  the  plaintiff  was 
required  to  offer  proof,  and  that  it  was  error 
to  place  the  burden  of  proof  on  the  defend- 
ant 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings.  All 
the  Justices  concurring. 


WILLIAMS  T.  WESSELS  et  aL  (No.  19203.) 
(Supreme  C3ourt  of  Kansaa.   Jan.  9,  1915.) 

fiSyUabw  »v  the  Oowt.) 

1.  Vehdos  awd  Pvscdaseb  (I  244*)— Odt- 
BTANniNo  Rights— NoTTCB—SumciENCT  of 
Btidencb— Specific  Pebfobhancs. 

Id  an  action  for  the  specific  performance 
of  a  contract  to  sell  real  estate,  the  evidence  is 
examined  and  held  sufficient  to  support  a  find- 
ing that  a  lobsegueDt  purchaser  was  chargeable 
with  notice  of  the  plaintiff's  rights. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  SS  609-611:  Dec.  Dig. 
S  244.»1 

2.  Descent  and  Distbibvtion  [f  6*)— Opeba- 
TioN  OF  Statute— Real  Estate— Residence. 

The  provisions  the  act  re^rding  descoits 
and  distributions  relate  to  lands  m  Kansaw  own- 
ed by  any  intestate  at  the  time  of  his  death, 
irrespective  of  his  residence. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Coit.  Dig.  |S  28^2;  Dec.  Dig. 
16.*] 

8.  Husband  and  Wife  (S  15*)— Contetance 
BY  Husband— Effect— Subsequent  Pur- 
chaser—Notice. 

Where  the  owner  of  land  In  Kansas  exe- 
cutes a  Talid  contract  for  Its  sale,  In  which  bis 
wife,  who  was  at  one  time  a  resident  of  the 
state,  does  not  Join,  a  later  deed  executed  by  the 
husband  find  wife  transfers  her  interest  in  the 
land  free  of  any  claim  of  the  original  purchaser. 


notwithstanding  the  grantee  has  notice  of  the 
prior  contract 

 [Ed.  Note.— For  other  cases,  see  Husband  and 

Wife,  Cent  Dig.  ff  18,  16.  37,  84,  00-UB,  283 ; 
Dec.  Dig.  S  lB?i  "  • 

4.  Specific  Pebfobuanox  ({  10*)— Sale  C^n- 
tbaci^Riohi^Abateheri  of  Pbicb— Utjs- 

BAMD  AND  WiFE. 

Where  the  owner  of  land  In  gaasas,  whose 

wife  has  at  one  time  been  a  resident  of  the 
state,  contracts  for  its  sale,  agreeing  to  convey 
a  fiill  title,  and  his  wife  refuses  to  join  in  the 
deed,  the  purchaser  may  enforce  specific  per- 
formance against  the  bosband,  or  any  one  who 
claims  under  him  with  notice  of  the  contract 
eo  far  aa  that  Is  possible,  receiving  nn  abatement 
in  the  agreed  purchase  price  to  tite  extent  to 
which  the  value  of  the  title  he  obtains  is  dimin- 
ished by  the  outstanding  interest  of  the  wife. 

[Ed.  Note. — For  other'  cases,  see  Specific  Per- 
formance, Gent  Dig.      20-25.  60;  Dec.  Dig. 


Appeal  from  District  Ck>nrt,  Butler  Count?. 

Action  by  Camel  Williams  against  Herman 
Wessels  and  others.  From  the  Judgment 
plaintiff  and  defendant  O.  P.  Shearer  appeaL 
Modified  and  affirmed. 

Chas.  B.  Eudsou  and  Clyde  IL  Hudson, 
both  of  Wichita,  for  appellants.  Kramer  ft 
Benson,  of  El  Dorado,  for  appellees. 

MASON,  J.  Herman  Wessels,  a  married ' 
man  residing  in  Idaho,  owned  a  tract  of  land 
in  this  state.  On  November  3, 1911,  be  enter- 
ed into  a  written  contract  for  Its  sale  to 
Camel  WllUania  for  fCfiOO.  On  Norember 
7th,  he  undertook  to  seU  It  for  $6,650  to  O.  P. 
Shearer,  to  whom  he  and  his  v4fo  orecuted  a 
deed,  dated  November  3d,  but  acknowledged 
November  10th  and  17tb,  and  recorded  on  the 
last-named  date.  Williams  brought  an  action 
against  Wessels  for  the  spedflc  performance 
of  his  contract,  making  Wessels'  wlfo  and 
Shears  parties,  and  alletrtng  amon^  other 
things  that  Shearer  had  taken  the  deed  with 
notice  of  William^  rights.  A  decree  was 
rendered  granting  qi>eclflc  performance,  but 
requiring  the  plaintiff  to  take  the  title  sub- 
ject to  the  Interest  originally  held  In  the  land 
by  Mrs.  Wessels,  in  virtue  of  her  being  the 
>vife  of  the  owner,  and  having  at  one  time 
been  a  resident  of  Kansas,  which  interest 
she  had  transferred  to  Shearer.  Shearer  ap- 
peals and  asks  a  reversal  on  the  ground  that 
he  bought  the  land  without  notice  of  the  plain- 
tiff's claim,  and  that  the  decree  rendered  Is 
inequitable.  Williams  also  appeals  and  asks 
that  the  decree  be  modified  so  aa  to  award 
him  a  full  title,  or,  if  that  be  not  draie,  that 
he  be  allowed  an  abatement  of  the  purchase 
price  proportioned  to  the  diminished  value 
of  his  title  due  to  the  nnextlngnlsbed  Interest 
of  Mrs.  Wessels. 

[1]  Shearer  maintains  that  the  contract  is 
too  indefinite  to  be  enforced,  on  the  ground 
that  it  did  not  mention  a  mortgage  on  the 
land  which  Wessels  orally  agreed  to  pay  off, 
and  that  it  did  not  specify  where  the  pur- 
chase money  was  to  be  paid  and  the  deed  de- 
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Uvered.  It  was  not  necessary  tbat  the  writ- 
ten contract  sbould  mention  tbe  mortgage. 
Wessels  contracted  to  give  a  good  title,  and 
this  required  blm  to  take  care  of  any  lien  not 
otherwise  provided  for.  The  contract  was 
left  at  a  bank.  It  contained  a  provision  that 
Williams  was  to  deposit  $1,000  with  It,  to  lie 
paid  to  Wessels  when  the  deal  was  closed, 
and  that  $2,000  more  (substantially  the  bal- 
ance over  a  mortgage  that  was  to  be  assum- 
ed) was  to  be  paid  at  tbe  same  time.  The 
fair  Inference  is  that  the  money  was  to  be 
paid  and  the  deed  delivered  at  tbe  bank. 
iShearer  also  contends  that  the  petition  was 
defective  In  not  asking  specific  performance 
against  him.  A  point  Is  made  also  that  the 
evidence  did  not  correspond  with  the  allega- 
tions of  the  petition.  It  is  apparent  that 
when  the  pleading  was  framed  the  plaintiff 
was  not  fnlly  advised  of  the  facts.  We  think 
It  snlflclently  apprised  the  defendants  of  the 
natare  of  the  plaintiff's  claim. 

Shearer  contends  that  he  bought  the  land 
without  notice  of  Williams'  claim,  and  that 
there  is  no  evidence  to  the  contrary.  The 
evidence  on  the  subject  Is  not  very  explicit, 
bnt  we  think  it  sufficient  to  Justify  the  infer- 
ence that  he  had  such  Information  as  put  him 
on  Inquiry,  and  would,  if  followed  up  with 
dne  diligence,  have  brought  to  him  knowledge 
of  the  actual  situation.  A  witness  gave  sub- 
stantlaily  this  testimony :  I.  J,  Hysom,  a  real 
estate  agent,  asked  blm  to  buy  the  land,  but 
he  refused,  stating  that  be  did  so  for  two 
reasons,  first  because  Williams  was  a  friend 
of  his,  and  second  because  he  did  not  believe 
he  could  get  a  good  title,  knowing  that  the 
land  had  been  sold  on  a  contract ;  on  the  4th 
or  5th  of  November,  or  a  few  days  later, 
^Shearer  came  to  tbe  office  of  this  witness  and 
told  him  he  thought  he  was  mistaken  in 
what  he  had  said  to  Hysom,  that  he  would 
not  get  a  good  title  knowing  the  land  had 
been  sold  under  contract;  the  witness  per- 
sisted in  his  opinion,  saying  that  be  would 
buy  tbe  land  if  he  were  not  afraid  to,  that 
he  would  not  buy  knowing  of  the  previous 
sale ;  Sbearw  contended  that  if  he  (Sbearer) 
got  the  deed  he  would  get  the  title.  Shearer 
gave  a  somewhat  different  version  of  this  con- 
versation, and  Insisted  that  It  took  place  after 
he  had  secnred  his  deed.  The  deed  which 
Shearer  received  showed  that  tlie  name  of 
Williams  had  been  written  as  grantee,  and 
then  erased.  There  was  other  evidence  bear- 
ing on  the  matter,  but  this  sufficed  to  impute 
to  him  knowledge  that  prior  negotiations  for 
a  sale  had  pn^^ressed  so  far  that  a  binding 
contract  was  believed  to  have  resulted,  and 
that  a  deed  had  been  prepared,  bearing  the 
date  November  3d,  naming  Williams  as  gran- 
tee. It  was  sufficient,  in  view  of  all  the  dr- 
cumstancea,  to  warrant  a  finding  that  he  was 
chargeable  with  notice  of  the  claim  of  Wil- 
liams. Farls  V.  Flnnup,  84  Kan.  122,  113 
Pac.«407.  Complaint  is  made  of  the  Introduc- 
tion ot  certain  evidence,  bat  any  of  it  that 


was  Incompetent  must  be  presumed  to  have 
been  disregarded.  McCready  v.  Crane,  74 
Kan.  710,  88  Pac.  748.  A  question  Is  raised 
as  to  the  sufficiency  of  the  plaintUTs  tender 
of  performance,  but  in  view  of  the  defenses 
made  this  is  hypercritical.  In  behalf  of 
Shearer  It  Is  argued  that  the  decree  of  specif- 
ic performance  against  him  Is  harsh  and  un- 
just If  he  bought  with  notice  of  the  Wil- 
liams contract,  as  the  court  found,  he  volun- 
tarily took  the  risk  and  suffers  no  legal  or 
equitable  wrong  from  the  enforcement  of  a 
valid  contract 

[2]  In  behalf  of  Williams  the  contention  is 
made  that  he  should  liave  been  given  a  com- 
plete title  to  the  land.  A  first  reason  assign- 
ed is  that  Mrs.  Wessels  has  no  interest  in  it 
because  her  husband  Is  not  a  resident  of 
Kansas,  and  it  is  necessary  that  he  should 
die  while  a  resident  of  this  state  In  order  for 
her  to  invoke  the  statute  allowing  to  a  wid- 
ow one>half  of  the  lands  in  this  state  at  any 
time  owned  by  her  husband,  to  which  she  has 
made  no  conveyance.  Gen.  Stat.  1909,  {  2912. 
Tbe  section  relied  on  to  support  this  view 
reads: 

"After  allowing  to  the  widow  and  children  of 
any  deceased  intestate  of  thit  itate  the  home- 
stead provided  In  the  next  section  of  tbis  act, 
and  the  personal  property  and  other  allowances 
provided  by  law  respecting  executors  and  ad- 
mtBistrators  and  the  settlement  of  the  estates 
of  deceased  persona,  the  remaioder  of  tbe  real 
estate  and  personal  effects  of  the  intestate,  not 
necessary  for  the  payment  of  debts,  shall  be  dis- 
tributed as  hereinafter  provided."  Gen.  Stat. 
1909,  I29S6. 

The  argument  is  that  the  Italicized  words 
"the  intestate"  refer  to  the  intestate  already 
described,  that  Is  to  "any  deceased  inte^te 
of  tbta  state,"  so  that  all  the'  subsequent 
provlidons  regarding  the  distribution  ot  tbe 
property  ot  intestates  refer  only  to  those 
who  die  while  residents  of  Kansas.  TbB 
words  "ot  tbHa  state"  are  employed  with  ob- 
vious reference  to  Qie  homestead  provlsicm, 
and,  while  as  a  mere  matter  of  grammatical 
construction  they  might  be  regarded  as  qual- 
ifying the  term  "the  intestate"  in  the  latter 
part  of  the  section,  we  cannot  b^ere  Uiat  to 
have  been  tbe  Intention  of  the  Legislature. 

[3, 4]  Williams  maintains  that  he  should 
have  beea  given  an  abstdute  title  to  the 
property,  on  the  ground  that  Mrs.  Wessels, 
being  a  party,  asserted  no  claim  to  It,  and 
her  Interest  cannot  be  regarded  as  having 
passed  to  Shearer,  because  the  transaction 
was  tainted  with  fraud.  Taking  the  facts 
to  be  as  found  by  the  court,  "fraudulent" 
may  be  too  strong  a  term  to  apply  to  the 
conduct  of  the  defendants.  After  Wessels 
had  executed  the  Williams  contract,  hts  deed 
to  any  one  else,  who  had  notice  of  it,  could 
not  afTect  the  rights  of  Williams  to  have  it 
enforced,  irrespective  of  the  motives  of  the 
parties.  But  Wessels,  tbe  only  person  with 
whom  Williams  had  a  contract,  could  not 
convey  his  wife's  interest.  Since  he  had 
promised  to  give  Williams  a  clear  title,  good 
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faith  and  fair  dealing  would  seem  to  re- 
quire that  he  should  try  to  loduce  her  to 
join  In  carrying  out  the  agreement.  But  even 
if  her  refusal  to  sign  the  deed  was  at  hts 
instigation,  it  was  a  lawful  act  on  her  part, 
since  she  had  an  absolute  right  to  refuse  for 
any  reason  she  thought  sufficient,  or  for  no 
reason  at  all  other  than  her  own  pleasure. 
Williams  had  a  right  to  compel  a  deed  from 
Wessels,  but  not  from  Wessels'  wife — the 
law  gave  him  a  remedy  by  which  he  could 
acquire  all  the  interest  held  by  Wessels,  but 
that  of  Mrs.  Wessels  was  beyond  his  reach. 
In  this  situation  Shearer  received  a  deed 
from  Wessels  and  his  wife.  Because  of  the 
knowledge  he  had  of  the  prior  contract,  he 
took  the  interest  of  Wessels  charged  with 
Williams'  equitable  right  to  it;  but  he  took 
the  interest  of  Mrs.  Wessels,  as  she  held  it, 
free  from  any  such  claim,  unless  he  was  in- 
capacitated from  doing  so  by  the  unconscion- 
able character  of  the  transaction.  The  ex- 
tent  of  Ms  offending  was  this:  He  under- 
took to  buy  the  land  knowing  It  had  been 
contracted  to  Williams,  professing  ignorance 
of  the  prior  contract  In  order  to  make  his 
purchase  etfectlve.  This  ought  not  to  dis- 
able him  from  retaining  any  beneflts  of  his 
bargain  to  which  Williams  had  no  legal  or 
equitable  claim.  We  therefore  think  the 
trial  court  rl^tly  decided  tbat  Williams 
could  not  require  the  conreyance  of  the  in- 
terest In  the  property  held  originally  by  Mrs. 
Wessels,  and  by  her  transferred  to  Shearer. 

But  while  we  decide  that  WUllaniB  could 
not  exact  more  from  Shearer  than  he  oonld 
have  required  from  Wessels,  hia  remedy 
should  be  as  effeetlTe  against  one  as  against 
the  aViet.  And  Wessels  was  personally  lia- 
ble npon  bla  contract,  notwithstanding  his 
Inability  to  perform  It  In  fall.  Robertson  t. 
Talley,  84  Kan.  817, 115  Pac.  640.  The  Qoes- 
tion  remains  whether,  having  received  a  less 
title  than  he  had  bargained  for,  Williams 
Bhonld  not  have  a  corresponding  abatement 
in  the  pundiase  price.  On  this  matter  there 
Is  some  conflict,  bat  the  we^ht  of  author- 
ity, and  as  we  think  the  better  reason,  snp- 
pfurts  ttie  view  that  there  should  he  an  abate- 
ment in  the  price,  or  that  the  purchaser 
should  be  indemnified  against  loss,  which 
amounts  to  practlcaUy  the  same  thing.  The 
purchaser  does  not  receive  what  he  bargain- 
ed for,  and  by  the  usaal  rule  In  such  cases 
should  not  be  required  to  pay  the  fall 
amount  agreed  npon.  There  is  some  prac- 
tical difficulty  In  measuring  the  value  of  the 
interest  in  the  land  which  he  does  not  ac- 
quire, but  not  more  than  In  many  other  in- 
stances where  damages  &re  assessed  which 
are  not  capable  of  exact  computation.  The 
right  ol  a  wife  with  respect  to  land  owned 
by  her  husband  in  this  state  Is  regarded  aja 
an  existing  interest,  capable  of  conveyance 
(MuDger  V.  Baldrldge.  41  Kan.  236,  243,  21 
Pac.  109,  13  Am.  St  Rep.  273),  and,  so  far  as 
affects  the  matter  now  under  consideration. 


is  not  substantially  different  from  the  com- 
mon-law dower,  the  law  concerning  which  in 
this  connection  is  tbus  stated: 

"The  usual  rule  as  to  specific  performance 
with  abatement  from  the  price  la  applied,  in 
many  of  the  states,  to  the  case  of  a  purchase 
from  a  married  man,  whose  estate  ia  subject  to 
his  wife's  fochoate  dower  right  The  purchaser 
may  have  sneclfic  performaoce,  with  a  deduc- 
tion from  the  price  of  such  sum  as  represents 
the  present  value  of  the  wife's  cootinffent  in- 
terest, estimated  by  the  usual  rules  and  tables. 
By  the  practice  in  a  number  of  states,  instead 
of  making  an  abatement  of  a  lump  sum  from 
the  purchase  price,  estimated  as  the  present  val- 
ue of  the  wife's  inchoate  dower  interest,  the 
court  gives  an  indemnity  to  the  vendee  against 
such  interest.  •  •  •  By  the  rule  in  New  Jer- 
sey the  vendee  will  be  indemnified  against  the 
wife's  contingent  dower  if  the  wife's  refusal  to 
join  was  by  coUusioD  with,  or  the  fraudulent 

Srocurement  of,  the  husband ;  otherwise  the  ven- 
or  is  not  entitled  either  to  an  indemnity  or  com- 
pensation during  the  lifetime  of  the  husband." 
36  Cyc.  744. 

See,  also,  note  24  U  R.  A.  764;  note  Ann. 
Cas.  1914A,  207  ;  26  A.  &  B.  Bncycl.  (rf  L.  83; 
and  these  cases,  cited  in  IS  Midi.  Law  Rev. 
346-347 :  Hlrachman  v.  Forehand  (Ark.)  170  S. 
W.  OS;  Long  v.  Chandler  (Del.)  92  AtL  2S6w 

The  Judgment  Is  aflSrmed,  with  this  modi- 
fication: Unless  Shearer  shall  elect  to  trans- 
fer the  full  title  in  consideration  of  the  fall 
purchase  price  named  In  the  contract,  the 
proportion  by  wbicb  ttie  value  of  the  land  Is 
diminished  by  reas<m  of  the  outstanding  in- 
terest shall  be  ascertained  and  deducted 
from  the  amount  upon  payment  of  whUdi  the 
plaintiff  is  to  receive  the  title  subject  to 
this  interest  All  the  Justices  ccncorrlng. 


STATE  V.  CURTIS.    (No.  10118.) 
(Supreme  Court  of  Kansas.   Jan.  0,  1916.) 
CSyHa&M  hy  tk«  Court.) 
1.  HoMicm  (I  808*)  — iMSTBuonoHS— Ein- 

DINCB. 

In  a  trial  for  murder,  aaide  from  proof  of 
a  few  collateral  circumstances,  the  evidence  con- 
sisted of  testimony  of  a  previous  confession  of 
the  defendant  and  the  testimony  of  the  sole  eye- 
witness of  the  shooting.  The  information  in 
one  count  duurged  murder  In  the  first  degree 
perpetrated  in  an  attempt  to  rob,  and  also  mur- 
der in  the  first  decree  independent  of  an  at- 
tempt to  rob.  Aside  from  the  confession,  the 
evidence  was  insufficient  to  sustain  the  charge 
of  murder  in  an  attempt  to  rob.  The  defend- 
ant testified  at  the  trial  that  the  confession  was 
untrue,  and  gave  testimony  that  he  bad  noth- 
ing to  do  with  the  crime  and  knew  nothing 
about  it,  and  gave  testimony  tending  to  prove 
that  the  confession  had  not  been  freely  or 
voluntarily  made  and  the  prosecution  offered 
testimony  tending  to  show  that  it  had  been 
80  made.  This  conflict  in  evidence  was  sub- 
mitted to  the  jury  with  instructions  not  chal- 
lenged here  and  the  alleged  confession  was  read 
in  evidence.  The  jury  were  instructed  "that 
under  the  evidence  and  the  information  in  this 
case  •  •  *  the  defendant  Is  either  guilty  of 
murder  in  the  first  degree  or  he  is  not  guilty." 
It  U  held: 

Upon  the  charge  of  murder  in  the  first  degree, 
apart  from  the  allegation  of  an  attempt  to  rob, 
the  jury  should  have  been  [nstnicted  apon  the 
lesser  degrees  If  there  was  any  evidence  althougb 
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alight,  tending  to  iliow  any  lesser  offense  in* 
doded  in  the  principal  charge. 

lESA.  Note.— For  other  cases,  see  Homicide, 
Cent  Dii^  «  642-^7;  Dec  Dig.  |  S08.«] 
2.  Homicide  (f  808*)  —  Inbtbuctioks  —  Eti- 

DKNCK. 

The  evidence,  apart  from  the  confession, 
was  sufficient  to  require  instructions  upon  the 
lesser  degrees. 

LEd.  Note.— For  other  cases,  see  Homicide, 
Gent  Dig.  II  642-647;  Dec/Dig.  {  806.*] 

8.  HoifioiDB  (i  808*)  —  iHBisnonoNB  —  Con- 
fession. 

Upon  the  confession  alone  considered  as  an 
entire^,  and  entirely  true,  instructions  upon 
the  lesser  degrees  were  unnecessary. 

[Eld.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  ||  642-647 :  Dec.  Dig.  |  30&*j 

4.  CuHiHAL  Law  (|  538*)— Etidencb— Con- 

FESSION- PBOBATIVE  EFFECT. 

It  was  the  province  of  the  jury  to  believe  or 
diabelieve  all  or  any  part  of  the  evidence  of  the 
confession,  and  to  acc^  as  proof  of  guilt  or 
to  r^ect  the  confes8i(ni  w  any  part  of  it 

[Ed.  Note.— For  other  eases,  see  Criminal 
Ig^w^^Cent  Dig.  H  1227-1229;  Dec.  Dig.  9 

5.  HO^CIDE  (S  340*)— iNaHBUOTIOH- GROtJND 
FOR  ReVEBBAI. 

The  instruction  'a>mplained  of  was  errone- 
ona,  and  upon  all  the  teatimooy  the  error  ap- 
pears to  have  been  prejudicial  to  the  substan- 
tial rights  of  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  U  715-717,  720;  Dec  Dig.  {  340.*] 

6.  CKinnAL  Law  (|  825*)— IwaTBucnoNS— 
Waiveb  op  Ebbob. 

Upon  the  circumstances  stated  in  the  opin- 
ion, the  defendant  did  not  waive  the  error  by 
failing  to  ask  for  further  instructions;  the  at- 
tention of  the  court  having  been  directed  to 
the  matter  which  such  requests  would  have 
called  attention  to. 

_  [Ed.  Note^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2006 ;  Dec  Dig.  |  826.*] 

Appeal  from  District  Court,  Sedgwick 
Goanty. 

Guy  Curtis  .was  convicted  of  murder  In  the 
first  degree,  and  appeals.  Beversed,  with 
directions  to  grant  new  trial. 

Dale,  Amidon  &  Madalene  and  Brubacher 
A  Conly,  all  of  Wichita,  for  appellant  J.  S. 
Dawson,  Atty.  Gen.,  and  George  McGill,  of 
Wichita*  tor  the  State. 

BENSON,  J.  [1,2]  The  defendant  appeals 
from  a  conviction  of  murder  In  the  first  de- 
gree^ The  principal  error  alleged  la  In  an 
Instruction  to  the  Jury  that  the  verdict  must 
be  for  mnrder  in  the  first  d^iree  or  not 
guilty. 

The  Information  In  (me  count  charges  mur- 
der In  the  first  degree  by  willful,  deliberate, 
and  premeditated  cdiootlng,  and  murder  com- 
mitted in  an  attempt  to  rob,  which  is  murder 
In  the  first  degree  whether  d^iberate  and 
premeditated  or  not  The  statute  is  : 

"Every  murder  which  shall  be  committed  by 
means  of  poison  or  by  lying  in  wait,  or  by  any 
kind  of  wiltful,  deliberate  and  premeditated  Idll- 
ing,  or  which  wall  b«  committed  in  the  perpetra- 
tion of  an  attempt  to  perpetrate  any  arson, 
rape,  robbery,  burglary,  or  other  felony,  shall 
be  deemed  murder  in  the  first  degree.**  Gen. 
Stat  1900,  I  2494. 


It  will  be  seen  that  murder  Is  in  the  first 
degree  when  committed:  (a)  By  poison; 
(b)  by  lying  In  wait;  (c)  by  any  kind  of 
willful,  deliberate,  and  premeditated  killing; 
or  (d)  In  the  "perpetration  of  an  attempt  to 
perpetrate  any  robbery  *  •  •  or  other 
felony."  The  construction  of  the  phrase  In 
guotaHon  marks  suggests  a  possible  change 
In  revision  or  compilation.  In  the  corre- 
sponding section  In  the  Compiled  Laws  of 
1862,  the  word  "or"  appears  In  place  of  "of," 
as  printed  In  the  General  Statutes  of  1868 
and  of  1909,  but  the  latter  omits  the  word 
"other"  between  "any"  and  "kind,"  found 
in  the  General  Statutes  of  1868.  'tbeae  mat- 
ters, however,  are  unimportant,  at  least  in 
the  present  inquiry. 

Counsel  for  the  state  say  in  their  brief 
that  the  Legislature  "has  seen  fit  to  make  a 
l^al  presumption  •  •  •  that  a  homi- 
cide committed,  perhaps  unintentionally,  or 
accidentally,  or  unwittingly.  In  the  perpetra- 
tion of  an  att«npt  to  perpetrate  a  robbery, 
shall  be  deemed,  that  la  shall  be  considered 
or  regarded  as,  murder  In  the  first  degree." 
The  conclusion  thus  stated  Is  not  justified. 
The  statute  reads  "every  murder,"  not  "every 
homicide,"  and  malice  aforethought  is  es- 
sential to  murder  in  either  degrea  Graft 
V.  State  of  Kansas,  3  Kan.  450,  482;  State 
V.  Ireland,  72  Kan.  265,  88  Pac  1036.  While 
murder  committed  in  an  attempt  to  rob  is 
deemed  murder  in  the  first  degree,  the  gen- 
eral charge  of  murder  in  the  first  degree  not 
alleging  an  attempt  to  rob  Includes  murder 
In  the  second  degree  and  manslaughter.  In 
a  case  where  the  general  charge  is  made,  the 
court  is  required  to  Instruct  the  jury  con- 
cerning every  lesser  degree  to  which  the  evi' 
dence  applies,  and  evidence  Includes  all  rea- 
sonable Inferences  from  direct  testimony. 
Brown,  Adm'r,  v.  A.,  T.  &  S.  F.  R.  Co.,  31 
Kan.  1,  1  Pac.  605;  State  v.  Demmlng,  70 
Kan.  526,  100  Pac.  285.  But  where  the  evi- 
dence shows  beyond  question  that  a  defend- 
ant la  either  guilty  of  murder  In  the  first 
degree  or  Innocent,  It  Is  unnecessary  upon 
the  general  charge  of  murder  in  the  first  de- 
gree to  Instruct  the  Jury  upon  any  other  de- 
gree. It  follows  that  the  sufficiency  of  the 
instruction  complained  of  must  be  determin- 
ed by  the  evidence.  If,  however,  there  Is 
even  slight  evidence  teudlng  to  prove  a  less- 
er degree,  an  Instruction  is  erroneous  which 
restricts  the  jury  from  finding  a  verdict  ac- 
cordingly. State  V.  Patterson,  62  Kan.  335, 
34  Pac.  784;  State  v.  Bufflngton,  66  Kau. 
706,  72  Pac  213;  State  y.  Moore,  67  Kan. 
620,  73  Pac  905;  State  v.  Clark,  69  Kan. 
576,  77  Pac.  287;  State  v.  McAnamey,  70 
Kan.  679,  685,  79  Pac.  137 ;  State  T.  Newton, 
74  Kan.  561,  87  Pac.  757. 

The  principal  evidence  of  the  prosecution 
consisted  of  a  previous  confession  of  the  de- 
fendant, which  be  repudiated  at  the  trial, 
and  the  testimony  of  an  eyewitness. 

The  defendant  has  been  a  resident  of  Wlch- 
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Ita  Blnoe  1910.  On  the  25th  day  of  February, 
1911,  be  was  Uvliig  tiiere  with  his  father. 
He  waa  thrai  IS  years  of  age.  Burton  M. 
Reed  was  killed  on  the  erenlng  of  that  day 
while  walking  with  his  UtUe  daughter  on  a 
street  In  Wichita.  On  October  20tb  oi  that 
year  the  defendant  returned  from  Oklahoma, 
where  be  bad  worked  as  a  farm  hand  ednce 
the  preceding  August  Soon  after  his  return 
he  was  snapected  of  having  some  complicity 
in  killing  Beed,  and,  being  so  accused,  he 
stated  that  Benton  Houston  had  killed  him ; 
that  be  heard  the  stmt  and  saw  Houston 
■running  away  with  a  smoking  gun  In  his 
hand.  The  testimony  of  the  defenctaut  given 
on  the  trial  in  tills  case  tended  to  show  that 
these  statements  were  not  v<Auntary  and  free, 
but  were  made  throu^  fear  and  to  avoid 
arrest  On  the  other  hand,  the  testimony 
of  ttie  state  tended  to  prove  that  his  declara- 
tions were  T(^untary  and  not  made  under  re- 
straint, compulMon,  or  fear.  The  defendant 
was  discharged  without  trial.  Houston  was 
also  arrested  for  the  crime  but  discharged 
at  the  preliminary  examination,  wlien  the 
defendant  was  immediately  rearrested  and 
placed  in  JalL  While  there.  In  the  presence 
of  tbe  chief  of  policy  tbe  county  attorney, 
a  stenographer,  and  one^  perhaps  two,  other 
persons,  a  confession  was  made,  taken  down 
in  shorthand,  and  transcribed  as  follows: 
"HouHton  came  up  to  my  room,  on  Saturday 
Bome  time,  I  think  it  was,  and  wanted  to  go 
out  and  get  some  money  some  way,  and  I  asked 
him  bow  he  wanted  to  get  it,  and  he  said  he 
wanted  to  stick  somebody  up  and  wanted  to 
know  If  I  would  go  with  him,  and  I  asked  him 
when,  and  he  said  'we  bad  better  go  right  now. 
He  came  to  my  house  some  time  that  evening, 
and  we  went  up  to  Schnoor's  Cigar  Store,  and 
played  a  game  or  two  of  pool  there.  From 
there  we  went  up  North  Topeka  eight  or  ten 
blocks,  and  didn't  see  any  one,  and  we  came 
back  down  Main  street  to  the  Phiater  Pool 
Hall.  We  stayed  in  there  until  about  11  o'clock, 
somewhere  near  there,  and  we  went  up  to 
Topeka  avenae  and  went  south  to  the  second 
block  on  the  south  comer,  and  he  looked  and 
seen  this  couple  across  the  street,  and  wanted 
to  know  if  we  could  get  them,  and  I  told  him  it 
didn't  make  any  difference  to  me,  and  they 
were  on  the  east  side  of  the  street,  and  we  were 
on  the  west,  and  we  got  ahead  of  them  and 
came  across  the  street  where  that  building  was 
going  up,  and  we  got  in  behind  that  toolhouae, 
and  he  banded  me  his  gun  and  wanted  me  to 
hold  the  gun  while  be  got  the  money.  1  told 
him  that  I  wouldn't  do  it.  and  I  gave  his  gun 
back  to  him,  and  be  said  he  would,  and  I 
started  around  the  toolhouse  and  got  possibly 
nearly  around  it,  and  I  heard  this  shot  fired, 
and  he  came  around  the  toolhouse  and  went  up 
the  street.  Wben  I  seen  him  run,  I  ran  too.  I 
went  to  the  next  corner  nortb,  and  he  turned 
and  got  on  the  sidewalk,  and  I  went  up  the 
street  and  caught  up  with  him  in  the  next 
block  on  Emporia  avenue,  and  we  walked  on 
up  to  my  room  at  831  South  Emporia.  We 
stayed  In  there  and  talked  about  10  or  15  min- 
utes, and  he  wanted  to  leave  his  gun  there  with 
me  that  night,  and  I  took  his  gun  and  put  it 
away,  and  he  went  on  home  to  the  Hamilton 
Hotel.  He  came  up  to  S31  South  Emporia  the 
next  morning  and  wanted  to  borrow  $5  on  his 
gun  and  watch,  and  I  said,  'All  right,'  and  he 
said  he  would  have  the  money  in  about  a  week. 
The  next  Thursday  I  went  to  the  Hamilton  Ho- 


tel and  asked  for  him,  and  they  said  he  bad 
left  town.   That's  about  all  there  is  to  It" 

Answering  questions  of  the  conntr  attor- 
ney, the  defendant  said  that  the  statements 
he  had  given  previous  to  the  first  arrest  were 
untrue.  He  made  some  other  answers  In 
harmony  with  and  perhaps  emphasizing  the 
confession  above  recited,  but  these  answers 
are  not  deemed  material  to  the  present  in- 
quiry. 

The  daughter  of  the  victim,  a  girl  ten 
years  old  wben  the  ,  shooting  occurred,  who- 
was  with  hCT  father  at  tbe  time,  testified: 

"We  started  to  walk  home  after  10  o'clock  on 
South  Topeka  street,  and  got  to  about  the  tenth 
block,  near  Gilbert  street.  No  one  was  with 
my  father  but  myself.  We  walked  on  the  east 
side  of  the  street  and  passed  no  one  going  down 
Topeka  avenue  to  Gilbert  street,  and  no  one 
passed  us.  Going  north  Gilbert  street  runs 
across  Topeka  avenue  east  and  west.  Tbe 
Grace  M.  E.  Church  and  the  toolhouse  were  on 
the  comer  of  Topeka  and  Gilbert  streets  on  the 
side  that  we  were  walking.  The  church  was 
being  constructed,  and  the  building  in  which 
they  keep  their  tools  is  just  a  little  toolhouse. 
They  were  on  tbe  north  side  of  Gilbert  street 
and  east  of  Topeka  avenue.  A  sidewalk  runs 
between  the  church  building  and  the  toolhouse. 
The  toolhouse  stood  on  the  parking  between  the 
street  and  the  sidewalk.  My  father  was  walk- 
ing on  the  inside,  next  to  the  church,  and  I 
was  walking  on  the  outride.  If  any  one  bad 
turned  around  us  next  to  tbe  street  as  we 
walked  in  that  block  I  would  have  noticed  them. 
We  did  not  meet -any  one.  As  we  arrived  near 
the  comer  of  Topeka  and  Gilbert  streets,  where 
the  toolhouse  was,  a  man  stepiKd  out  from  the 
south  end  of  the  toolhouse,  said  a  few  words, 
and  shot.  I  don't  know  what  he  aaid.  We  were 
almost  to  the  south  end  of  the  toolhouse  at  tbe 
time  the  man  stepped  out  I  noticed  the  gun 
that  he  bad.  It  looked  to  me  like  a  new  one — 
shiny.  It  was  a  short  pistol.  I  didn't  notice 
how  he  held  it.  The  first  I  noticed  it  was  when 
it  was  fired  and  it  was  pointed  at  my  Papa. 
Papa  was  north  a  little  bit  of  the  man  who  fired 
the  shot,  and  I  was  still  standing  on  tbe  west 
side  of  Papa  when  the  shot  was  fired.  After 
the  shot  was  fired.  Papa  moaned  and  fell  over 
onto  his  face.  The  man  who  fired  the  shot 
ran  around  the  souOi  end  and  on  tbe  west  side 
of  tbe  toolhouse  and  north  on  Topeka  avenue 
just  as  far  as  I  could  see  him.  I  couldn't  tell 
whether  or  not  be  came  back  from  the  street 
to  tbe  sidewalk,  but  could  hear  him  running 
just  a  few  steps.  He  turned  and  ran  just  as 
soon  as  he  fired  the  riiot   *   •   *  " 

At  the  trial  the  defendant  testified  that  his 
confession  was  untrue,  that  he  knew  nothing 
of  the  shooting  of  Beed  and  had  nothing  to 
do  with  It.  Without  giving  the  language  or 
details,  It  is  sufficient  for  the  present  pur- 
pose to  say  that  he  also  gave  testimony  tend- 
ing to  prove  tliat  the  confession  was  obtained 
by  unfair  means,  while  the  evidence  offered 
by  the  state  tended  to  prove  ttiat  It  was  made 
freely  and  voluntarily.  Upon  tills  confilct^ 
Ing  evidence  which  we  need  not  discuss,  the 
confession  was  admitted  in  evidence  and  sub- 
mitted to  the  jury  upon  Instructions  whldi 
will  be  referred  to  again.  Their  sufficiency, 
however,  is  not  diallenged  In  the  argument 

It  vrill  be  noticed  tliat  In  the  testimony  of 
the  only  person  who  witnessed  the  tragedy 
there  is  nothing  tending  to  prove  a  robbery  or 
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attempt  to  rob,  bat  only  the  fact  Quit  tbs 
fatal  shot  was  flred  immediately  following 
a  few  words  which  were  not  understood  by 
the  witness.  If  this  were  the  only  evidence 
oflFered  In  support  of  the  charge  of  murder  In 
an  attempt  to  rob,  that  particular  charge 
could  not  be  sustained;  it  must  therefore 
stand  or  fall  upon  tlie  evldenoB  of  the  con- 
fession. On  the  charge  of  murder  in  the  first 
degree,  lndep«ident  of  any  attempt  to  rob, 
the  degree  of  crime  could  not  be  determined 
by  the  court,  but  stunild  be  left  to  the  }ury, 
under  the  statute  and  all  the  decisions  of 
this  conrt  upon  the  subject.  The  only  theory 
upon  which  the  instruction  that  the  defend- 
ant must  be  convicted  of  murder  In  the  first 
degree,  or  acquitted,  could  be  based,  is  that 
the  ci'ime  was  committed  In  an  attempt  to 
rob,  the  prot^  of  which  rests  entirely  upon 
the  evidence  of  a  confession.  This  confes- 
sion, it  must  be  remembered,  was  not  made 
to  the  court  or  Jury,  but  was  related  by  wit- 
nesses as  statements  they  had  beard  him 
make. 

[3-fi]  If  the  JUE7  were  bound  to  believe 
the  evidence  of  the  confession  in  ita  enUrety, 
or  reject  it  altogether,  the  instruction  would 
be  easily  snstained ;  but  they  were  not  It 
is  elementary  that  Jurors  are  exclusive  Judg- 
es of  focts  whether  establlsAied  by  evidence 
of  a  Confession  or  otherwise.  It  might  be 
said  that  there  Is  no  good  reason  for  accept- 
ing a  part  of  the  confession  as  true  and  reject- 
ing another  part,  but  that  was  for  the  Jury 
to  determine.  It  frequently  happens  that 
the  statement  of  a  witness,  although  relating 
only  to  a  single  matter,  is  believed  in  part 
and  dtebelleved  In  part  for  reasons  Inherent 
in  the  narration  or  appearing  in  collateral 
circumstances ;  some  of  the  testlmoi^  being 
given  ready  credence,  anA  some  as  readily 
rejected.  It  Is  the  right  of  the  Jury  to  be- 
lieve or  disbelieve  a  witness  in  whole  or  in 
part  Not  only  Is  the  weight  of  the  testl- 
mony  of  any  witness  for  the  Jury,  as  they 
are  usually  told  In  the  Instractlons,  but  the 
weight  of  every  part  Is  equally  for  their  de- 
termination. It  seems  unnecessary  to  cite 
authorities  on  this  proposition,  but  they  are 
close  at  hand.  In  State  v.  Kittle,  70  Kan. 
241,  78  Pac.  407,  after  referring  to  tbe  duty 
to  instruct  on  inferior  degrees,  it  was  said: 

"Id  behalf  of  the  state  it  Is  ar^ed  that  the 
defendant's  own  version  of  tbe  affair  was  ei- 
ther true  or  false;  that  if  it  was  true  he  was 
innocent  of  all  offense  and  should  have  been  ac- 
guitted,  while  If  It  was  false  he  was  guilty  to 
tne  full  extent  of  the  accosation  against  nim. 
The  fallacy  of  this  argument  lies  in  the  assump- 
tion that  the  defendant's  narrative  must  be 
accepted  as  either  wholly  false  or  wholly  true; 
whereas,  In  fact.  It  may  have  bsen  a  c<»nbina- 
tion  of  truth  and  fslsebood." 

The  same  principle  was  applied  In  State  v. 
Jackett,  81  Kan.  168,  171,  105  Pac.  6S9,  19 
Ann.  Cas.  118,  where  ft  was  stated  that  the 
Jury  were  not  bound  to  treat  the  defendant's 
testimony  as  wholly  false  or  wholly  true,  for 
it  in  fact  might  be  partly  false  and  partly 
true.  This  Is  equally  true  of  a  confession. 


There  is  another  aspect  of  tbe  case  which 
should  be  considered.  The  Jury  were  war- 
ranted upon  the  Instruction  of  the  court  In 
redectii«  the  confession  altogether.  They 
were  told: 

"It  Is  for  yon  to  determine  for  yourselves 
whether  the  alleged  confession  of  tbe  defendant 
was  made  freely  and  voluntarily,  without  any 
influence  of  hope  or  fear.  If  so,  you  may  con- 
sider it.  If  not,  it  ifl  no  evidence.  Any  menac? 
or  threat,  or  any  hope  engendered  or  encouraged 
that  the  prisoner's  case  will  be  Itghtened  or 
more  favorably  dealt  with  if  he  will  confess, 
is  enoDgb  to  exclude,  the  confession,  thereby 
superinduced,  from  your  consideration." 

The  Jury  may  have  so  excluded  the  con- 
fession, and  based  their  verdict  on  the  t^tl- 
mony  of  the  eyewitness  and  the  talk  of  the 
defendant  which  led  to  his  first  arrest  given 
In  evidence  on  this  trial  in  which  no  refer- 
ence was  made  to  any  robbery  or  contem- 
plated robbery.  To  meet  such  possible  find- 
ing of  the  Jury,  instructions  might  have  been 
given  to  the  effect  that  a  murder  committed 
in  an  attempt  to  rob  was  murder  in  the  first 
degree ;  but,  in  the  absence  of  such  an  at- 
tempt, the  Jury  should  determine  the  degree, 
appropriate  Instructions  being  also  given  de- 
fining such  degree.  This  phase  of  the  case, 
possible  under  the  evidence,  was  excluded 
from  the  consideration  of  the  Jury  by  the 
Instruction  complained  of. 

[6]  It  is  suggested  In  behalf  of  the  state 
that  the  failure  of  the  defendant  to  request 
Instructions  upon  the  Inferior  degrees  waived 
any  error  in  the  Instruction  objected  to.  In 
deciding  this  question  of  waiver  tbe  language 
of  the  instmction  should  be  considered.  It 
was: 

"That  under  the  evidence  and  tbe  information 
in  this  case  *  *  *  the  defendant  is  either 
guilty  of  murder  in  the  first  degree  or  he  is  not 
guilty,  and  yon  should  return  the  verdict  either 
that  be  is  guilty  of  murder  in  the  first  degree 
as  charged  and  set  forth  in  the  information  or 
that  he  is  not  guilty ;  but  whether  he  is  guilty 
or  not  is  for  you  to  determioe  from  the  evidence 
and  the  Instructions  given  you  in  this  case." 

It  will  be  seen  that  this  was  not  merely  an 
instruction  upon  the  constltuoit  elements  of 
murder  in  the  first  degree,  omitting  mention 
of  other  degrees.  If  that  luid  been  the  case, 
tbe  contention  that  a  request  should  hare 
been  made  for  Instructions  upon  other  de- 
grees would  have  more  weight  The  Jury 
were  told  that  the  defendant  was  guilty  in 
that  degree  or  not  guilty  at  all.  Thus  the 
attention  of  the  court  was  already  directed 
to  tbe  very  matter,  which  requests  for  in- 
structions upon  other  degrees  would  have 
called  attention  to.  The  discussion  of  this 
matter  with  a  review  of  previous  decisions 
in  State  v.  Winters,  81  Kan.  414,  105  Pac. 
516,  sufficiently  shows  tbe  views  of  the  court 
upon  the  question  of  waiver.  It  was  there 
saldt 

"From  all  the  decisions  noted  it  may  be  con- 
cluded that  tbe  statute  means  what  it  says  and 
should  be  followed,  but  that  a  duty  rests  on 
counsel  for  the  defendant  to  aid  and  not  to  am- 
bush the  court  and  consequently  instructions 
should  be  requested  covering  all  lesser  degrees 
or  Lesser  crimes  involved  In  the  main  charge 
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which  the  defendant  desires  to  be  considered. 
A  request  sufficient  to  direct  the  mind  of  the 
court  to  the  subject  is  enough.  Good  instruc- 
tions need  not  be  offered,  or  a  good  theory  for 
them  formulated;  and  the  evidence  Itself  may 
point  BO  plainly  to  the  necessit;  for  such  in- 
structions that  no  regueat  ia  necowary." 

A  request  for  Instructloiis  upon  the  lesser 
degrees,  which  the  court  by  this  Instrnctloii 
held  not  applicable,  would  only  direct  a^ 
tention  again  to  a  matter  considered  and  act- 
ed upon.   There  was  no  ambush. 

It  is  concluded  that  the  district  court  erred 
in  giving  the  Instruction  complained  of,  and 
that  the  error  was  prejudicial  to  the  sub- 
stantial ri^ts  of  the  defendant  Having  so 
concluded,  it  Is  not  necessary  to  consider 
other  assignments  of  error  which  InvolTe 
matters  not  likely  to  arise  upon  -viottier  trial. 

The  Judgment  Is  reversed,  wlih  directions 
to  grant  a  new  trial.  All  the  Justices  con* 
curriog. 


SAPPENriELD  T.  NATIONAL  ZING  GO. 

(No.  ism.) 

(Supreme  C!oart  of  Kansas.    Jan.  9,  1916.) 

(SvUaiua  by  tike  Court.) 

1.  Neoliobnce  (g  119*)— Pbsbonal  Injubzbs 

—Pleading  and  Pboof. 

Id  a  personal  injury  action  it  is  not  error 
to  allow  the  plaintiff  to  Introduce  evidence  that 
he  was  injured  by  reason  of  the  defradant's 
want  of  care  specifically  set  out  in  the  petition, 
concurring  with  a  condition  not  there  referred 
to.  where  he  does  not  rely  on  such  condition  as 
constituting  negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  SS  200-216;  Dec.  Dig.  }  119.*] 

2.  ApnsAz,  Ann  Ebboe  (8  1053*)— Habulebs 
Ebbob^Bvidbncb. 

Error  in  the  admission  of  evidence  in  sup- 
port of  a  particular  allegation  of  negligence  is 
ordinarily  cured  by  the  withdrawal  of  such  al- 
legation. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent.  Dig.  IS  4178-1184;   Dec  Dig.  { 

loss.*] 

3.  Mastbb  and  Sebvakt  (8  270*)— Injubt  to 
Sbbvant— Safety  Device— Evidence. 

Whether  or  not  it  would  otherwise  have 
been  competent  to  show  that  the  safety  device, 
the  want  of  which  was  relied  on  as  constituting 
negligence,  was  uspd  in  another  part  of  the  de- 
fendant's plant,  evidence  to  that  effect  was  ren- 
dered admissible  by  testimony  that  upon  com- 
plaint having  been  made  by  the  plaintiff  a  prom- 
ise had  been  given  to  him  that  the  aame  device 
in  use  elsewhere  should  be  provided  at  the  place 
where  he  was  afterwards  hurt. 

[Ed.  Note.— For  other  cases.  Bee  Master  and 
Servant,  Cent  I^.  H  913-927,  932 ;  Dee.  Dig. 
i  270.*] 

4.  Mastbb  AitD  Sebvant  (§  221*)— Injubt  to 
Sebvant— Safe  Place  to  Wobk— Pbomise 
TO  Repaie. 

Where  an  employfi  complains  of  a  condition 
affecting  the  safe^  of  his  place  of  work,  and  is 
promised  a  change  in  that  regard,  such  com- 
plaint and  promise  have  the  same  effect  upon 
the  employer's  liability  for  a  subsequent  inju- 
ry, whether  the  condition  complained  of  resulted 
from  an  appliance  h,eing  out  of  order,  or  from  its 
want  of  fitnesA  to  meet  the  needs  of  the  situa- 
tion; the  important  consideration  being  wheth- 


er the  condition  was  such  that  its  continuance 
was  inconsistent  with  the  exerdse  at  ordinary 

care. 

[Ed.  Note,— For  other  cases,  see  Abster  and 
Servant,  Cent.  Dig.  U  «38-6M,  642-640;  Dec. 

Dig.  g  i&i.*] 

fAddiHoiiat  SyUaiut  by  Bditorial  8ta^.) 

6.  Masteb  AITD  Sbbtant  (|  221*)  —  Aascvp- 
TioN  or  Risk- Pboiosb  to  rbbaib— "De- 
fect." 

The  word  "defect,"  as  applied  to  a  master'a 
liability  for  injuries  to  a  servant  resultiuK  from 
foilure  to  remedy  a  defect  on  complaint  by  the 
servant,  means  any  condition  inomulBtent  with 
ordinary  care. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  H  638-^0.  61^-645 ;  Dec- 
Dig.  J  221.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Defect] 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Daniel  O,  Sappenfleld  against 
the  National  Zinc  Company.  ^  From  Judg- 
ment for  plaintiff,  defendant  'appeals.  Af- 
firmed. 

iSherman  &  Landon,  of  Kansas  City,  Mo., 
for  appellant  Bird  &  Pope,  of  Kansas  City, 
Ma,  and  Angevine,  Cubblson  &  Holt,  of  Kan- 
sas City,  Kan„  for  appellee. 

MASON,  J,  Daniel  G.  Sappenfleld  recover 
ed  a  judgment  against  the  National  Zinc 
Company  for  injuries  received  while  in  its 
employ,  and  it  appeals.  It  was  a  part  .of  the 
plaintiff's  duty  to  attend  to  a  furnace  12  feet 
long,  7  feet  wide  and  12  to  15  feet  high,  in  the 
top  of  which  were  several  openings,  a  foot 
and  a  half  square,  ordinarily  closed  with 
iron  covers,  but  opened  for  the  purpose  of 
feeding  coal  and  slack.  As  the  ooal  burned, 
a  crust  would  form,  and  before  fresh  fuel  was 
introduced  it  was  necessary  to  break  this  up 
by  prodding  it  with  an  Iron  bar  10  or  12  feet 
long.  Introduced  through  one  of  the  boles 
referred  to.  The  plaintiff  was  injured  while 
poking  the  flre  in  this  manner.  He  had  just 
started  to  i>oke  it  when  a  flame  burst  out 
through  the  opening  to  the  height  of  10  or  15 
feet,  burning  him  severely.  The  conduct  of 
the  defendant  which  Is  relied  upon  as  con- 
Etitutlng  negligence  was  the  omission  to 
provide  small  holes,  little  larger  in  diameter 
than  the  iron  bar  referred  to,  through  whicli 
it  might  be  inserted,  thus  preventing  (be  es- 
cape of  flames  while  the  flre  was  being,  poked, 
a  device  employed  upon  another  of  the  de- 
fendant's furnaces. 

[1]  WltncKKS  for  the  plaintiff  were  per- 
mitted to  testify  that  both  fomaces  were 
equipped  with  "safeties,"  that  is  with  Talres 
at  the  bottom  that  were  aui^posed  to  open  as 
the  c<Na  feU.  and  so  reUeve  the  pressure; 
that  at  the  time  of  the  Injury  these  valres 
on  the  furnace  where  the  idalntlff  was  hart 
were  In  poor  condition  and  were  na/t  work- 
ing ;  and  that  If  they  bad  been  in  proper  con- 
dition the  flame  would  have  gone  out  at  the 
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boUcHDB  Instead  of  at  die  ta^.  The  d^endant 
complains  of  the  admission  of  tbis  evidence 
on  tbe  ground  that  it  amounted  to  dialling 
it  with  a  form  of  negligence  that  waa  not 
all^Kd  in  tbe  petition.  We  do  not  regard  tbe 
complaint  as  well  founded.  It  was  compe- 
tent for  the  plaintiff  to  try  to  show  just  how 
tbe  injury  was  occasioned.  It  may  baTO 
been  due  to  the  cmcorrence  of  two  causes, 
only  one  of  wbidi  waa  the  result  of  the  de- 
fendant's want  of  care;  tbls  being  a  suffi- 
cient basis  for  liability.  20  Gyc  48a  If  it 
was  due  to  two  concurring  causes,  tbe  stop- 
ping of  tbe  valves  and  the  want  of  small  poke 
boles,  no  prejudice  results  to  tbe  defendant 
from  the  plaintiff  electing  to  exculpate  It 
from  all  blame  for  tbe  former,  and  to  rest 
bis  case  upon  the  claim  that  the  latter  was 
culpable.  Counsel  for  tbe  plaintiff  distinctly 
stated  that  tbe  condition  of  tbe  valves  was 
not  relied  on  as  a  ground  of  negligence.  For 
tbe  same  reasons  tbe  trial  court  was  justified 
in  refusing  an  instruction  that  the  Jury 
should  dleregard  all  the  evidence  concerning 
the  "safeties."  If  tbe  request  bad  been  to 
instruct  them  that  no  recovery  could  be  bas- 
ed on  the  condition  of  tbe  valves  as  a  ground 
of  negligence,  it  would  doubtless  have  been 
given. 

[2]  Tbe  petition  as  originally  drawn  alleg- 
ed that  tbe  defendant  was  negligent  in  not 
pro\-iding  a  larger  platform  for  tbe  plalutlff 
to  stand  on  while  poking  the  fire.  One  of  the 
plaintiff's  witnesses  was  asked  whether  tbe 
platform  was  large  enough  to  give  a  man 
room  to  get  out  of  the  way  of  the  beat  The 
defendant  objected  to  tbe  question  as  calling 
for  a  conclusion.  The  objection  was  overrul- 
ed and  a  negative  answer  was  returned.  The 
ruling  is  now  complained  of,  on  the  ground 
that  the  width  of  the  platform  btad  nothing 
to  do  with  the  accident  At  tbe  conclusion 
of  the  evidence  tbe  allegationa  of  negligence 
with  respect  to  the  size  of  tbe  platform  were 
stricken  out  on  motion  of  tbe  plaintiff.  This 
was  a  withdrawal  of  tlie  claim  ot  negUgenoe 
in  that  regard,  and  rendered  the  ruling  non- 
prejudicial. 

[3]  Objection  Is  also  made  to  tlie  evidence 
that  the  other  furnace  rei!erred  to  was  egniih 
ped  with  small  poke  holes.  It  has  been  said 
that: 

''ETidence  .that  some  other  kind  of  instrumen- 
tality would  have  been  asfer  and  better  than 
that  which  caused  the  iujnr;  should  be  exclud- 
ed." S  Labatt's  Master  &  Servant  (2d  Ed.)  S 
eSl,  p.  2506. 

But  there  seems  to  be  a  conflict  of  author- 
ity on  this  point  8  Encycl.  of  Evidence,  038. 
The  fact  that  an  appliance  by  which  an  em- 
ploye Is  Injured  is  not  so  safe  as  one  used 
elsewhere  does  not  constitute  negligence,  but 
it  does  not  follow  that  it  Is  not  In  some  cir- 
cumstances a  fair  matter  to  be  taken  into 
considerntlon  in  determining  the  existence  of 
n^Ugence.  It  does  not  establish,  and  may 
not  tend  -to  establish,  any  standard  to  which 
the  employer  Is  bound  to  conform;  but  It 


may  aometiiDcs  tbrov  llgbt  on  tia  feasibility 
of  providing  a  higher  d^ree  of  protection. 
Here*  however,  the  evidence  was  lendmd 
(»mpetrat  upon  another  ground.  Bvldwee 
was  Introdnoed  tending  to  show  that  the 
plaintiff  had  complained  of  the  want  of  pro{h 
er  poke  holeet  and  bad  been  proni^ised  that 
tbey  should  be  provided.  Tbe  testimony  of 
one  witness  Is  thus  stated  in  the  abstract: 

"He  heard  Sappenfield  make  complaint  to 
Moore  [the  foreman]  aboat  the  same  time  that 
be,  made  a  complaint,  which  was  four  or  five 
days  before  Sappenfield  waa  burned.  The  re- 
marks made  to  Mr.  Moore  were  that  he  would 
like  to  have  the  poke  holes  in  the  top  of  No.  2 
[the  furnace  where  the  injury  occurred]  like 
they  were  on  No.  1  [the  other  furnace] ;  didn't 
Bee  why  they  didn't  have  them  that  way,  and 
heard  Moore  say  he  thought  so  himself,  and 
would  try  and  have  them  put  there,  and  heard 
him  say  that  to  Sappenfield." 

In  view  of  this  evidence,  which  bad  a  man- 
ifest bearing  on  tbe  question  of  assumption  of 
risk,  It  was  competent  to  show  the  diaracter 
of  the  poke  boles  on  tbe  other  furnace.  In 
order  tliat  what  had  been  said  concerning 
them  might  be  fully  understood. 

[4,  S]  Tbe  defendant  maintains  that  there 
was  no  evidence  of  negligence  on  its  part 
Whether  ordinary  care  required  small  poke 
holes  to  be  provided  was  a  fair  question  for 
the  Jury.  The  defense  of  assumption  of  risk 
waa  relied  on,  but  la  met  by  the  evidence  of 
a  complaint  of  the  existing  condition  and  a 
promise  to  remedy  It  The  defendant  as- 
serts that  the  complalntrand-promise  princi- 
ple applies  only  where  an  old  appliance  Is  out 
of  repair  and  requires  restoration,  not  where 
a  new  kind  of  appliance  is  demanded.  Such 
is  not  tbe  rule.  It  has  been  said  that  unless 
tbe  condition  complained  of  (whether  due  to 
an  appliance  being  out  of  order,  or  to  Ita 
not  b^g  adapted  to  meet  tbe  neede  of  the 
situation)  la  such  as  tb  sustain  a  charge  o^ 
n^llgence,  the  failure  of  tbe  employer  to 
keep  a  promise  to  improve  it  will  not  render 
him  liable  for  an  injury  which  would  have 
been  prevented  by  such  Improvement ;  in  oth< 
er  words,  that  the  condition  complained  of» 
In  order  tliat  tlie  promise  may  affect  the  em- 
ployer's liability,  must  amount  to  a  "defect,*' 
but  that  word  in  this  connection  applies  to 
any  condltlcm  which  is  Inconsistent  with  tho 
exercise  of  ordinary  care.  The  contention 
is  also  made  that  the  conversation  narrated 
by  the  plaintiff's  witnesses  did  not  diow  a 
promise  to  remedy  tbe  defect  complained  ot 
¥nietber  what  was  said  was  fairly  t»  be  in- 
terpreted  as  a  promise  made  under  suiA  cir- 
cumstances as  to  reUere  tbe  plaintiff  from 
carrying  his  own  risk  was  a  question  for  the 
Jury.  Anders  t.  Bailway  Co.,  91  Kan.  378, 
137  Pac.  960.  The  defense  of  contributory 
negligence  Is  relied  on,  but  this  also  presents 
an  Issne  of  fact,  wUcb  Is  concluded  by  the 
verdict  and  Judgment 

An  instruction  concerning  contributory  neg- 
ligence, going  somewhat  Into  detail,  was  re- 
fused; but  Its  substance  was  sufficiently  cov- 
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ered  In  tbe  general  Charge.  The  language  of 
the  iBBtroctlona  given  on  the  sahject  Is  criti- 
cized, bat  we  think  when  read  ai  a  whole 
they  sufficiently  adrlaed  the  jury  as  to  the 
law  of  the  case. 

Complaint  is  made  that  Oie  amount  of  Qk 
verdict — 51,500— la  excessive.  There  was  evi- 
dence of  p^n  and  pemianent  Injury,  and  we 
cannot  say  that  the  Terdlct  Is  wlttiout  bi^ 
port. 

The  Jwtement  Is  affirmed.  All  the  Jus- 
tices concurrlHg. 

ITBEBB  T.  MISSOURI,  K.  &  T.  BY.  Cat 
(No.  19198.) 
(Supreme  Court  of  Kansas.    Jan.  9,  1815.) 

(Svllahut  by  the  Court.) 

1.  Appeal  and  Ekhob  (8  1»3*)— Objectiob 

BBLOW— NSOESBITT—PX^ADINa. 

An  action  which  should  have  been  hrooght 
under  the  workmen's  compensation  act  (chapter 
JtlS,  LaWH  of  1911,  as  amended  by  chapter  216, 
Laws  of  1913)  was  brought  and  tried  as  one 
ari^B  under  the  act  relating  to  mines  (Gen. 
fitat  1909,  I  49%).  No  suffiestion  was  made 
by  the  defendant  that  eitiier  party  bad  filed  its 
nonacceptance  of  the  provisions  of  the  compen- 
sation act,  and  the  pleadings  and  iastnictions 
were  in  accordance  with  an  act  brought  under 
the  mining  statute;  no  request  being  made  for 
different  instructions.  Held,  that  the  defendant 
cannot  be  heard  to  complain  for  the  first  time 
in  this  court  on  appeal  that  the  petition  con- 
tained no  allegation  that  either  party  had  elect- 
ed not  to  accept  under  the  terms  of  the  com- 
pensation act. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1226-1238,  1240;  Dec. 
Dig.  S  193.*] 

2.  Appeal  and  Erbob  (S  1006*) — Daicaoes 
(S  163*)— Becoveby  fob  Pebmanent  Injubt 
— Pboof. 

Permanent  Injury  is  to  be  proved  like  any 
other  issuable  matter ;  and  when  there  is  com- 
petent testimony  showing,  or  fairly  tending  to 
show,  its  existence,  and  the  jury  have  found 
that  the  plaintiff  was  permanently  injured, 
and  the  verdict  has  been  approved  by  the  trial 
court,  the  judgment  will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  Jg  3860-3876,  3&48-3950 ; 
Dec.  Dig.  ilOOo  ;*  Damages,  Cent.  Dig.  {8  454- 
469;  Dee.  Dig.  {  163.*] 

Appeal  from  District  Court,  Cherokee 
County. 

Action  by  Jules  Frere  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company. 
From  a  Judgment  for  plaintllE,  defendant  ap- 
peals. Affirmed. 

W.  W.  Brown  and  James  W.  Reid.  both  of 
Parsons,  and  Al.  F.  Williams,  of  Columbus, 
for  appellant.  McNeill.  Stephens  ft  McNeill, 
of  Columbus,,  for  appellee. 

WEST,  J.  June  26,  1913.  plalntifl  Sled  his 
petition  charging  that  on  April  19,  1913,  he 
was  burned  while  working  in  a  coal  shaft 
In  one  of  defendant's  mines  by  an  explosion 
of  gas.  It  was  charged  that  the  d^endant 
knew  or  should  have  known  that  gas  was 
generating  In  the  mine,  and  that  explosions 


were  Uahte  to  occur;  that  tibe  defmdant  nn- 
lawfttlly  and  negllguitly  failed  to  have  the 
working  places  thoreln  examined  -  or  prop- 
erly iuf^tected.  ^e  answer  consisted  of  a 
general  dental  and  an  allegation  that  what- 
ever Injury  occurred  was  due  solely  to  the 
plaintUTs  carelessness  and  fallnre  to  comply 
with  Que  ord«s  and  Instmctlons  of  the  mine 
foreman:  further  that  he  knew  the  exact 
condltltm;  that  he  assumed  the  hasar^; 
and  that  the  coal  produced  hy  the  mine  was 
used  In  Interstate  commerce,  ^le  Jury  re- 
turned a  verdict  In  fsTor  of  tb6  plaintiff  for 
91.000,  f410  of  whidi  Were  for  permanent 
Injurlea,  as  diown  by  the  special  findings. 
The  InstrucUona  were  strictly  In  line  with 
an  action  under  the  statute  for  foilnre  to 
comply  with  the  proTldona  goreming  the 
operation  of  mtnes;  the  Jury  being  expressly 
told  that  the  laws  of  this  state  require  the 
operator  of  a  coal  mine  to  appoint  a  com- 
petent flre  bora,  whose  duty  it  is  to  car^nlly 
examine  and  Inspect  every  working  place 
and  opening  In  such  mines  and  to  notify  the 
employes  of  the  existence  of  flre  damp  or 
gas,  and  that  a  willful  failure  to  comply  with 
these  provisions  or  any  violation  of  them, 
which  was  the  approximate  cause  of  the  In- 
Jury,  would  make  the  defendant  liable.  The 
defendant  appeals  and  Insists  that  the  peti- 
tion contained  no  allegation  that  either  par- 
ty had  elected  not  to  accept  under  the  terms 
of  the  compensation  act,  and  that  there  was 
no  evidence  to  sustain  a  recovery  for  per- 
manent injuries. 

[1]  Under  section  7,  c.  216,  Laws  of  1913, 
all  employers  entitled  to  come  within  the 
provisions  of  the  act  shall  be  presumed  to 
have  done  so,  unless  they  file  with  the  sec- 
retary of  state  a  written  statement  that  they 
do  not  so  elect,  and  under  section  8  a  sim- 
ilar rule  Is  laid  down  touching  employes.  It 
Is  argued  that,  in  the  absence  of  an  allega- 
tion of  nonacceptance.  It  must  be  presumed 
that  the  parties  were  acting  under  the  com- 
pensation act.  The  plaintiff  replies  thut,  un- 
der the  circumstances  of  the  ease,  he  should 
be  permitted  to  amend  his  petition  and  prove 
what  he  suggests  I9  a  fact  not  shown  by  the 
record  that  the  defendant  had 'filed  a  state- 
ment which  has  been  a  matter  of  record 
since  April  19,  1913;  that,  unless  thus  per- 
mitted, the  remand,  If  ordered,  should  be  for 
the  sole  purpose  of  trying  this  question. 

When  the  parties  are  actually  within  the 
purview  of  the  compensation  act,  no  other 
remedy  than  the  one  therein  provided  re- 
mains. Shade  V.  Cement  Co.,  92  Kan.  146, 
139  Pac.  1193:  McRoberts  v.  National  Zinc 
Co..  144  Pac.  247.  The  statutory  presnmp- 
tloD  that  all  employers  affected  by  the  act 
are  within  this  provision  remaina  until  the 
contrary  appears,  and  the  matter  of  elecUon 
to  stand  outside  ot  the  provision  is  an  af- 
firmative defense.  Gorrell  v.  BatteUe,  144 
Pac.  244.   Presumptions  of  law  need  not  be 
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both  parties  tried  the  iBsnes  ai  framed  by 
Hie  pteAdings,  and  on  that  baala  do  error  la 
WP&rent  It  Is  too  lata  now  to  Invoke  the 
proTistons  <tf  the  oHDpauatkn  act  for  the 
first  time. 

The  Jndgmmt  Is  a£Drmed.  All  tlie  Jtisttoea 
concur. 


zOeadcd.  Ooda  OIt.  Fnw^  I  ISL  (Gen.  St  1900, 
f  5721).  Ab  the  pieartings,  proeeedlngs,  and 
instznetlons  wen  all  In  Una  with  a  statutory 
actiao  for  damages  under  sectloa  4892,  and 
ai  the  afflnnattTe  defoae  of  nonelectlon  was 
nf>t  presented.  It  Is  difflcnlt  to  see  how  the 
defendant  can  complain. 

[2]  Aa  to  Om  other  qneatioa  presented, 
while  It  la  ^e  that  It  mm  testified  by  phy- 
sicians that  the  bums  were  first  degree 
bums,  and  that  a  gas  explosimi  to  affect  the 
hearing  would  have  to  be  strong  enough  to 
burst  the  eardrum,  still  the  testimony  show- 
ed that  the  bums  covered  the  ftice,  ears, 
back  of  the  neck,  both  handa,  and  a  portion 
of  the  forearm;  that  the  plaintiff  was  con- 
fined to  hia  home  about  two  weeks ;  Uiat  at 
the  time  of  the  trial,  which  was  seven  months 
after  the  injury,  the  plalntUTs  right  ear  was 
at  times  swollen  and  blistered  on  the  inside 
and  caused  an  eruption,  so  that  the  plain- 
tiff could  not  bear,  and  that  he  could  hardly 
read  at  nights  on  account  of  the  injury  to 
bis  right  ^e;  that  he  never  had  anything 
wrong  with  him  before  tbe  Injury;  that 
whenever  his  ears  were  swelled  he  could  not 
sleep  on  acoonnt  of  a  sensation  like  that  of  a 
hammer  pounding.  One  of  the  physicians 
testifying  on  behalf  of  the  plaintiff  was  ask- 
ed if,  from  the  character  of  the  injury  he 
aaw,  after  the  bums  bad  passed  away  they 
would  leave  no  permanent  injury,  and  his 
answer  was:   "I  could  not  say  that." 

Numerous  authorities  from  other  states 
are  cited  to  the  effect  that,  before  recovery 
can  be  bad  for  permanent  Injury,  reasonable 
certainty  of  such  Injury,  and  not  merely  pos- 
sibility thereof,  must  be  shown.  This  Is  also 
the  rule  In  this  state.  In  C,  B.  I.  A  P.  Co. 
T.  Kennedy.  2  Kan.  ^p.  688.  702,  43  Pac. 
802.  80S,  it  was  said: 

"Before  such  damages  can  be  given,  the  evi- 
dence must  show  that  the  permaaencT  of  tbe 
fDjnry  is  reasonably  certain;  there  must  be 
more  than  a  mere  poaril>ility  tliat  raeh  will  be 
the  resalt." 

It  was  further  said  that  the  jury  should 
have  been  instructed  as  to  the  degree  of 
proof  required,  but  that  the  failure  so  to  in- 
struct would  probably  not  be  reversible  er- 
ror, as  no  further  Instruction  was  requested 
on  that  subject  There  Is  no  essential  differ- 
ence between  proof  of  permanent  injury  and 
proof  of  any  other  matter.  If  competent  evi- 
dence show.lng,  or  fairly  tending  to  show,  its 
existence  be  submitted,  the  weight  and  ef- 
fect thereof  are  for  the  Jury,  and,  from  the 
evidence  slready  referred  to,  it  would  seem 
fairly  deducible  that  the  plaintiff  will  never 
be  free  from  the  results  of  the  burning  and 
concussion. 

Finally,  no  objection  was  made  to  proceed- 
ing as  if  tlie  action  were  one  for  damages 
noder  the  act  relating  to  mines  (General 
SUtutes  1909,  I  4902).  No  Instruction  was 
offered  touching  the  compensation  act,  but 


OLENN     ST.  LOUIS  ft  S.  F.  B.  OO.  et  al. 

(No.  19209.) 
(Supreme  0>nrt  of  ^nsas.    Jan.  9,  1915.) 

(ByVahuM  bp  the  Courts 

1.  Appial  and  Ebbob  (I  1002»)— Scope  o» 
Bevibw— Conflicting  Evidksce— Weight. 

Tbe,  rule  that  the  Supreme  Court  cannot 
weigh  conflicting  evidence  or  go  farther  In  Its 
examination  than  to  see  that  there  is  substan- 
tial testimony  to  support  tbe  finding  or  verdict 
of  the  trier  of  the  facts  is  herein  applied. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {f  8835-3037;  Dec.  Dig.  | 
1002.*] 

2.  Bailxoads  (I  850*)— Pebbonat  Utrunm— 
GonTBininoBT  Nsouoskob. 

The  rule  that  an  employ^  of  a  railroad  com- 
pany, whose  duties  require  his  preseoce  u-pon 
the  track  and  preclude  tbe  strictest  watch  for 
the  approadi  of  trains,  Is  not  necessafUy  guilty 
of  coDtribatory  nsgUgenee,  as  a  matter  of  law, 
if  he  omits  to  look  and  listen  for  tbe  approach 
of  a  train  which  strikes  and  injures  him,  but 
that  he  Is  required  to  exercise  such  reasonable 
care  as  tbe  cireanstances  ioirovtiding  him 
woDld  suggest  to  a  man  of  ordinary  prudence^ 
is  herein  applied. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  8S  1152-1192;  Dec  Dig.  {  360.«] 

3.  Bailboads  (S  348*)— Accident  at  Cboss- 

lirO— SUFTIOIBNCT  OF  EVIDENCE. 

On  a  challenge  of  the  suiSdeocy  <rf  the 
evidence^  it  is  found  to  be  sufficient  to  sustain  * 

the  verdict  of  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1138-1150;  Dec.  Dig.  S  348.*] 

Appeal  from  District  Court,  Wyandot&e 
County. 

Action  by  Caroline  Olenn  against  tbe  St 
Louis  ft  San  Francisco  Railroad  Company 
and  others.  From  a  Judgment  for  plaintiff, 
defendants  appeal.  Affirmed. 

John  H.  I/Ucas,  of  Kansas  City,  Mo.,  and  A. 
L.  Bei^r,  of  Kansas  City,  Kan.,  for  appel- 
lants. T.  A.  Pollock  and  B.  O.  Little,  both  of 
Kansas  Olty,  Kan.,  for  aiq^eUee. 


JOHNSTON,  C.  J.  Caroline  Glenn  brought 
this  action  against  the  St.  Louis  ft  San  Fran- 
cisco Railroad  C<»npany,  the  Kansas  Olty, 
Clinton  ft  Springfield  Railway  Company,  and 
Ilenry  Hopkins,  to  recover  damages  for  the 
death  of  her  hnsband,  John  Glenn,  which  she 
alleged  was  caused  by  their  negligence.  They 
answered,  denying  generally  the  allegations 
in  plaintUTs  i>etition,  and  charging  that  the 
deceased  was  guilty  ot  contributory  negli- 
gence. It  appears  that  the  St  Loots  ft  San 
Francisoo  Ballroad  Company,  spokoi  <tf  here 
as  tbe  Frisco,  is  the  owner  of  the  railroad 
tracks ;  that  Hopkins,  who  was  charged  wltli 
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DegUgenee  In  the  kUUng  d  Otenn,  waa  a 
watdunan  In  tiie  onploy  of  tbat  eompanr* 
ajid  mat  tile  Kanaa»  City,  Clinton  &  Sprlng- 
fldd  Railway  Company  rnns  trains  otbt  tbe 
Frisco  tractEB  ana  tbe  a^t  of  tbe  FHaco 
acts  for  botli  companies.  *A  goieral  verdict 
was  retamed  In  favor  of  tbe  plaintiff  and 
against  all  of  the  defendauta  in  which  the 
damages  were  fixed  at  $1,600. 

[1,3]  On  this  appeal  It  la  contended  that 
the  evidence  did  not  warrant  the  verdict 
rendered,  and  that  tbe  court  erred.  In  refosii^; 
to  BOBtain  defendants'  demurrer  to  plaintiff's 
evidence  and  In  foiling  to  direct  a  verdict  In 
favor  of  the  defendants.  Thrae  appears  to 
be  evidence  which  supports  the  verdict.  Jcihn 
tilenn  was  an  employ^  of  a  street  railway 
company,  and  on  the  day  of  tbe  accident  was 
ei^cai^  in  repairing  tracks  at  the  Frisco 
crossing.  Tbe  evidence  of  the  plaintiff  tend- 
ed to  show  that  on  that  day  tbe  train  of  the 
Kansas  City,  Clinton  &  Springfield  Railway 
Company  approached  the  crossing  at  an  ex- 
cessive rate  of  speed ;  that,  no  warning  of  the 
approach  was  given  by  whistle  or  bell;  and 
tbat  the  Frisco  watchman.  Hopkins,  negli- 
gently failed  to  warn  Glenn,  who  was  ab- 
sorbed in  his  work,  of  the  approach  of  the' 
train,  and  tbat  Glenn  did  not  observe  tbat 
tbe  train  was  coming  until  his  attention  was 
called  to  It  by  a  fellow  workman  a  moment 
before  he  was  struck,  and  It  was  then  too  late 
to  get  out  of  the  way  of  the  train  which 
struck  and  killed  him.  The  testimony  of  the 
defendants  was  contradictory  to  tbat  offered 
in  behalf  of  the  plaintiff,  and  was  to  tbe  ef- 
fect tbat  the  whistle  was  sounded  as  the 
train  came  towards  the  crossing;  that  Hop- 
kins, tbe  watchman,  responded  to  the  whistle 
by  giving  a  signal  to  the  engineer  to  proceed 
with  the  train ;  tbat  warning  was  actually 
given  to  Glenn  by  Hopkins,  but  tb&t  he  dis- 
regarded it ;  that  he  was  walking  on  the  out- 
side of  tbe  track,  and.  Just  as  the  train  came 
upon  him,  he  turned  In  upon  tbe  track  and 
was  stru^  by  the  pilot  beam  of  tbe  engine. 
If  tbe  evidence  offered  by  plaintiff  Is  believed^ 
It  is  sufficient  to  support  tbe  finding  of  the 
jury,  while,  if  that  of  the  defendants  is  ac- 
cepted as  tme,  the  defendants  were  not  neg- 
ligent, and  Gloin  waa  killed  through  bis  own 
want  of  care.  The  credibility  of  tbe  witness- 
es has  been  determined  and  tbe  conflict  In 
the  evidence  settled  by  the  Jury.  Tills  court 
cannot  w^b  the  evidence  or  go  farther  In  Its 
examination  than  to  see  that  there  Is  evi- 
dence to  sustain  the  verdict 

[2]  There  is  a  claim  that  Glenn  was  guilty 
of  contributory  negligence,  but  that  issue, 
like  the  one  tbat  defendants  were  negligent, 
depoidB  npcm  confllcOng  testimony.  It  is 
said  that  he  knew  <nr  should  have  known  of 
tbe  amnroadi  oS  the  train  and  eoold,  by  tbe 
ezerdse  of  ordinary  care,  have  saved  him- 
self. Of  course  he  could  have  seen  tbe  on- 
coming train  if  be  had  been  on  the  lookout 


for  Its  approach,  bnt  natnrally  he  would  ex- 
pect to  receive  warning  from  the  vabdunan, 
who  waa  tbere  to  match  and  warn.  Besides, 
a  different  rale  angles  to  one  like  Olom, 
whose  duties  required  Ida  pzesraioe  on  the 
track,  than  Is  applied  to  a  traTtior  upon  a 
highwiV  who  Is  about  to  eroas.  NegUsenoe 
cannot  be  inqnited  to  hhn.  aa  a  matter  of 
law,  for  Allure  to  contimiaUy  lotdi  and  Uttea 
while  he  Is  on  tlu  tnu^;  bnt  aa  flald  In 
Westine  v.  Railway  Co..  84  Kan.  213,  220^ 
114  Pac  21»,  222: 

"Tbe  failure  to  look  and  liiten  in  Buefa  a  case 
ma;  or  may  not  oooBtitute  uegUsence,  according 
to  the  drcumstancea.  The  employ^  must  exer- 
cise Buch  care  as  tbe  danger  of  his  BurroundiDgB 
would  suggest  to  a  man  of  ordlnarj  prudence 
and  caution." 

See,  also,  Comstock  v.  U.  P.  Ry.  Co.,  Se 
Kan.  228,  42  Pac.  724 ;  Railway  Co.  v.  Boit- 
ley,  78  Kan.  221,  93  Pac.  150;  Ray  v.  Rail- 
way Co.,  82  Kan.  704,  109  Pac.  172. 

There  are  some  objections  to  tbe  rulings 
made  in  instmctlng  the  Jury,  but  tbe  only 
objectl^m  upon  which  there  is  argument  is 
that  the  instructions  given  were  confusing, 
and  that  there  was  no  evidence  upon  whldi 
to  base  some  of  them.  Tbe  Issues  appear  to 
have  been  fairly  presented  to  the  Jury,  and 
there  waa  evidence  sufficient  to  warrant  tbe 
Instructions  glv^  We  find  nothing  BDhstan- 
tial  In  the  objections  to  tbe  rnllncs  on  the 
admission  of  testtmony. 

The  Ju^ment  is  affirmed.  All  the  Jna- 
tioes  concur. 


BTATB  V.  BRXOOa   (No.  19854.)  t 
(Supreme  Court  of  Kansas.    Jan.  9,  IftlS.) 

(SyUabut  by  tke  Oovrt.) 

1.  Cbiunai.  Law  (8  1202*)— Succkssitk  Of- 
niTBES— "Pebsistent  Yioutob." 

Under  chapter  166,  Laws  of  lAll,  a  sak 
of  liquor  or  the  maintenance  of  a  nuisance  in 
violation  of  the  prohibitory  law  by  one  who  is 
shown  to  have  previously  violated  such  law  U 
deemed  to  constitute  such  person  a  persistent 
violator. 

[Ed.  Note.— F<«  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8260-3285;  Dec.  Dig.  | 
12(e.*] 

2.  Cbihirai.  Law  (S  l^ll*)— Subsequent  Op- 

FZN  8ES— PUNISHMEMT. 

Whether  such  repeated  violations  be  few 
or  many,  as  shown  by  the  evidence  on  the  trial 
of  a  charge  consisting  of  one  or  nuuiy  connti* 
they  constitute  not  many  offenses  but  one,  the 
penalty  for  which  is  imprisonment-  in  the  p«i- 
itentiary  at  hard  labor  for  not  more  than  on* 
year. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  3302;  Dec.  Dig.  S  1211.*] 

8.  iNniCTUBNT  ANO  INFOEHAXION  ({  114*>— 
PBBVZOUB  OnXHSBB— PkBUBTEHT  VlOUkTOB. 

Each  count  of  an  information  should  be 
complete  in  Itself,  and  in  this  class  of  cases 
should  not  merely  charge  that  the  defendant 
made  a  sale  or  maintained  a  nuisance  and  is  a 
persistent  violator,  hut  should  set  forth  the 
facts  of  the  prior  oonvtetion  and  tiie  enbseqaent 
violation  In  inch  nuumer  as  to  show  that  the 
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defendant,  U  tbe  cbarge  be  trae,  bu  become  a 
persistent  violator. 

[Ed.  Note.— For  other  cases,  see  ladictment 
and  iDformatioii.  Gent  Dis.  H  3(KL-307 ;  Dec. 
Dir.  f  114.'] 

4.  CBiimTAL  Law  (|  1171*)— Habhless  Eb- 

BOB— AEOtTMENT  OF  OOUNSEL. 

I>angDage  twed  by  the  county  attorney  in 
addressing  a  jury,  thoagb  somewhat  improper, 
will  not  be  deemed  materially  prejudicial  unless 
sQch  as  fairly  to  lead  to  the  conclusion  that  the. 
jury  were  tliereby  swerrad  from  the  perform- 
ance of  their  duty. 

[Ed.  Note.— For  otiier  cueB,  Me  CMminal 
Law,  Cent.  Dig.  ||  8120,  81^7;  Dec.  Dig.  S 
1171.*]  : 

5.  Gbziunal  Law  (f  1201*)— Suooessxvb  Of- 
TBHSEs— Constitution ALiTT  op  Statutb. 

The  rule  already  announced  in  other  deci- 
sions, that  the  statate  In  question  ia  constitu- 
tional, followed. 

[Ed.  Note.— ror  other  cases,  see  Criminal 
Law,  Cent.  Dig.  j  3264;  Dec.  Dig.  {  1201.*1 

Appeal  from  District  Court,  Shawnee 
Cotinty, 

Will  Brigga  was  cobTlcted  of  riolating  the 
protxibitory  law,  and  Appeals.  Affirmed  ex- 
cept as  to  one  count  and  rwnanded,  with 
directions  to  set  aside  the  sentence  there- 
under. 

Jamison  &  Jamison  aod  H.  Q.  Larimer, 
all  of  Topeka,  for  appellant.  J.  S.  Dawson, 
Atty.  Oen.,  and  W.  S.  Atchison,  of  Topeka, 
for  the  Stata 


WEST,  J.  The  defendant  ms  Charged  in 
one  ccnmt  with  haTlng  on  the  ■■-  ■■■  ■  day  of  Oc- 
tober, 1913,  unlawfully  and  feloniously  sold 
one-half  [dnt  of  whisky  in  violation  of  law 
and  with  having  on  the  Sd  day  of  the  pre- 
vious June  Toluntarily  pleaded  guilty  to  ke^ 
ing  and  malntalnlnc  a  common  nuisance  In 
violation  of  the  prohibitory  law.  thereby  be- 
coming violator  thereof.  In  the  seomd  count 
he  was  charged  with  having  unlawfully  and 
feI<ndou8ly  maintained  a  nuisance  in  viola- 
tion of  the  prohibitory  llQuor  law.  A  motlou 
to  qnuh  the  information  was  overruled.  The 
Jury  were  Instructed  that  If  tbey  believed 
beyond,  a  reascmable  doubt  that  the  defendant 
was  on  June  3, 1918,  duly  convicted  upon  his 
voluntary  plea  of  guilty  of  maintaining  a 
nuisance  and  was  guilty  of  making  the  al- 
lied sale  OS  charged  in  the  lnfbrmBtl<m,  it 
would  be  their  duty  to  return  a  verdict  of 
guilty ;  tlut,  under  the  second  count,  if  th^ 
bdleved  beyond  a  reasonable  doubt  ttiat  tlie 
defendant  had  n*wi"t°^pw1  a  nuisance  as 
thoefn  charged  «nd  had  oa  1^  3d  day  of 
Jun^  1S13,  been  convicted  upon  his  Idea  of 
guUty  of  keying  and  maintaining  a  common 
nnlsanoe^  he  would  be  gnllty  of  a  felony  un- 
der the  second  count,  and  their  verdict  should 
be  accordingly.  The  defendant  was  sentoic- 
ed  to  the  pttdtentlaiy  for  one  year  on  each 
count  in  the  Inf  ormatlcHL  Comidalnt  is  made 
that  the  former  conviction  was  not  pleaded 
in  Uie  second  count,  and  tha^  ev^  if  it  bad 


been  so  pleaded,  it  would  not  have  charged 
any  additional  offense  tor  whldi  sentence 
could  be  pronounced. 

[1,2]  The  statute  in  question  provides 
that  any  one  having  once  been  duly  convicted 
"of  the  violatioDs  of  the  provision  of  the  pro- 
hibitory law  and  who  shall  thereafter 
directly  or  Indirectly  violate  the  provi- 
sions of  the  prohibitory  liquor  law  shall 
be  deemed  a  persistent  violator  of  the  pro- 
hibitory liquor  law  and  shall  be  deemed 
guilty  of  a  felony,"  and  upon  conviction  shall 
be  Imprisoned  In  the  penitentiary  at  bard 
labor  for  not  more  than  one  year.  Laws 
1911,  c  165,  S  !■  As  quite  plainly  Indicated 
by  the  language  of  the  section,  when  one  is 
found  guilty  of  a  violation  of  the  prohibitory 
law  and  at  the  same  time  is  found  to  have 
been  previously  convicted  of  a  violation 
thereof,  the  effect  is  to  place  tbe  defendant 
In  tbe  status  of  a  persistent  violator,  or,  in 
other  words,  to  classify  him  as  one  who  has 
been  Judicially  determined  to  possess  a  dis- 
position to  violate  the  prohibitory  law  per- 
sistently for  which  persistent  violation  he  is 
to  be  punished.  Tbe  legislators  evidently  In- 
tended  to  make  good  the  saying  that  "Tbe 
law  is  a  terror  to  evil  doers."  The  principle 
under  consideration  was  decided  in  State  v. 
Shiffler,  144  Pac.  845,  It  follows  therefore 
that  repeated  violations  shown  by  the  evi- 
dence under  one  or  many  counts,  when  all 
added  to  the  previous  conviction,  do  not  con- 
stitute separate  felonies,  but  one;  and  hence, 
if  the  penalty  Imposed  under  the  second 
count  was  additional  to  that  Imposed  under 
the  first  count,  such  pemilty  would  be  errone- 
ous. If,  however,  It  simply  runs  concurrent- 
ly with  the  other,  the  punishment  provided 
by  statute  would  not  thereby  be  exceeded. 
In  re  Weisman,  93  Kan.  161,  143  Pac.  487. 
Hie  transcript  discloses  that  the  penalties 
Imposed  were  cumulative  and  not  concurrwt, 
and  hence  the  one  based  upon  the  second 
count  is  void. 

[t]  While  it  Is  often  sufBdeDt  to  charge  an 
offense  in  the  words  of  the  statute,  still  such 
words  must  be  descriptive  of  such  offense, 
and  it  is  always  the  rule  that  the  facts  con- 
stituting the  ofFttue  must  be  pleaded.  State 
V.  Foster,  80  Kan.  86S,  2  Pac.  628;  State  v. 
Bellamy,  68  Kan.  144,  60  Pac.  274 ;  State  v. 
Se^y,  66  Kan.  185,  69  Pac.  163;  State  v. 
Buis,  83  Kan.  273,  111  Pac.  189.  Except  for 
the  use  of  the  word  "ftAonlously"  in  the  sec- 
ond count,  no  fact  is  stated  indicating  per- 
sistency, and  bence  not  even  the  language  of 
the  statute  nor  that  portion  thereof  that 
one  doing  certain  thli^  shall  be  considered 
a  persistent  violator  was  followed.  Each 
count  of  an  information  requiras  the  same 
convdetawBS  as  an  liUEormation  containing 
but  one  count  (State  v.  Fields,  70  Kan.  301, 
78  Pac.  888),  and  in  this  dass  of  cases  should 
set  forth  the  facts  of  the  prior  conviction  and 
the  subsequent  violation  in  such  manner  as 
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to  sbow  tbat  the  defendant,  If  tbe  dbarge  be 
true,  has  become  a  persistent  violator. 

[4,  6]  Earnest  complaint  Is  made  of  certain 
language  used  by  the  county  attorney  In  ad- 
dressing the  jury,  and  it  is  argued  that  preju- 
dice resulted  therefrom  to  th^  defendant 
We  have  carefully  examined  the  statements 
Indulged  In,  and,  while  some  of  them  would 
have  been  better  left  unuttered,  we  And 
nothing  which  would  fttlrly  lead  to  the  con- 
clusion that  the  Jury  were  by  reason  of  such 
statements  swerved  from  the  performance  of 
their  duty.  The  Ingenuity  of  coimsel  has  sug- 
gested divers  objections  to  various  ruUngs 
upon  the  trial ;  but,  no  prejudicial  error  ap- 
pearing therefrom,  they  need  not  be  discuss- 
ed. Tbe  validity  of  the  statute  Is  also  as- 
sailed, but  prior  decisions  set  tha£  matter 
at  rest  State  v.  Adams,  89  Kan.  674,  132 
Pac.  171 ;  State  v.  Schmidt,  92  Kan.  457, 140 
Pac.  843 ;  State  v.  King,  92  Kan.  669,  141  Pac. 
247 ;  State  v.  Watson,  142  Pac.  956. 

The  Judgment  Is  affirmed,  except  as  to  the 
second  count,  and  the  cause  is  remanded, 
with  directions  to  set  aside  tbe  sentence 
thereimder.   AU  the  Justices  concorrii^. 


LINSCOTT  STATE  BANK  t.  BTOBLITI  ft 
DEPOSIT  CO.  OF  MABYLANIXt 
(No.  15182.) 

(Supreme  Com-t  of  Kensas.   Jan.  9,  1915.) 

(Syllahut  hv  the  Court) 
Patment  (S  47*)  —  Appucation  —  Recovebt 

BT  WBONGDOEB. 

An  officer  of  a  grand  lodge  died  a  defaulter, 
and  his  administratrix  paid  a  25  per  cent,  divi- 
dend on  the  amount  of  tbe  defalcation.  A  bank 
was  found  to  bave  Icnowingly  permitted  such 
ofBcer  to  pay  to  it  his  individnai  debt  with 

f;rand  lodge  funds,  and  was  thereby  held  joint- 
y  liable  with  the  estate  for  the  amount  of 
Buch  payment,  and  paid  a  judgment  recoverea 
therefor  by  tbe  creditor:  such  jodgment  being 
paid  after  the  dividend  bad  been  paid.  There- 
after the  bank  sued  tbe  creditor  to  recover  25 
per  cent,  of  such  judgment  on  tbe  theory  that, 
tbe  estate  having  paid  such  per  cent,  thereof, 
the  creditor  could  be  compelled  to  accoant  there- 
for to  the  bank.  Held,  tbat  tbe  creditor  had  a 
right  to  look  to  tbe  bank  for  tbe  amount  of  tbe 
judgment  and  to  the  estate  for  the  remainder 
of  tbe  defalcation,  and  that  tbe  bank  cannot  re- 
quire tbe  dividend  to  be  applied  to  its  portl<m 
of  the  joint  liability. 

[Ed.  Note. — For  other  cases,  see  Payment, 
Cent  Dig.  §§  127, 129;  Dec.  Dig.  §  47.*] 

Appeal  from  District  Court  Jackson 
County. 

Action  by  the  Linscott  State  Bank  against 
the  Fidelity  &  Deposit  Company  of  Mary- 
land. From  judgment  for  defendant,  plain- 
tiCt  appeals.  Affirmed. 

WuL  B.  Sutton,  of  Kansas  dty*  for  ai^- 
lant  Oamr  ft  Garrer,  of  Topeka,  for  ap- 
pellee. 

WEST,  J.  The  plaintiff  In  Its  peUtlon  al- 
leged that  about  June  30,  1911,  the  adminis- 
trative council  of  the  Grand  Lodge  of  Masons 


of  the  state  of  Kansas  recovcfed  a  Judg- 
ment against  the  plaintiff  for  $6,760  and 
costs;  tliat  prior  to  such  recovery  the  de- 
fendant company  had  succeeded  to  the  rightB 
of  the  plaintiff  in  the  action  just  mentioned; 
that  the  judgment  was  collected  in  full  and 
was  for  a  certain  sum  composed  of  two  Items. 
$4,466.76  and  4^.09,  making  $5,399.85.  and 
Interest  being  moneys  belonging  to  the  grand 
lodge  which  the  grand  treasurer  had  paid  to 
the  plaintiff  bank  on  accoant  of  his  Individ- 
ual Indebtedness  to  It,  and  which  sums  were 
a  part  of  the  grand  lodge  funds  which  the 
defaulting  grand  treasurer  should  have  In 
his  hands  at  the  time  of  his  death ;  that  tbe 
grand  treasurer's  administratrix  had  been 
presented  with  a  claim  by  the  grand  lodge 
for  the  total  amount  of  tbe  defalcation, 
wblch  claim  was  allowed  by  the  probate 
court  and  assigned  to  the  fifth  class;  tliat 
afterwards  the  estate  paid  to  the  defaidant 
a  divldaid  of  26  per  cent  Of  the  total  dalm 
of  tbe  grand  lodge;  that  fba  estate  waa 
primarily  lialde  tor  the  wbole  of  tbe  sbortage^ 
which  waa  $1^31^.99,  and  tbe  interest  there- 
on, which  Inclnded  the  two  items  i"*v«ttp  up 
tbe  principal  for  wblch  Judgment  bad  been 
recovered  against  this  plaintiff ;  that  the  25 
per  oeat  dlTidoid  inclnded  $1,339.18  of  sacb 
princ^Wl  and  accrneed  Inters  amotmting  to 
$l,4B{k88,  and  Judgment  was  asked  for  this 
amount  witb  interest  A  demurrer  to  tbe 
petition  was  sustained,  and  the  plaintiff  ap- 
peals and  contends  tbat  tbe  petition  shows 
on  its  fitce  tbat  tbe  shortage  was  composed 
of  separate  and  distinct  Itema  standing  on 
their  own  bases;  tbat  the  liability  of  the 
plaintiff  was  secondary  and  not  primary  aud 
simply  that  of  surety  on  Ibe  debt  of  tbe 
former  grand  treasurer  to  the  extoit  only 
that  the  plaintiff  bad  profited  by  the  payment 
of  bis  IndiTldual  debts  with  grand  lodge 
funds.  That  It  was  under  obligation  to  make 
good  only  tbe  amount  so  received  If  the  grand 
treasurer  or  his  estate  did  not  but  that 
whenever  the  estate  made  good  a  portion 
thereof  the  plaintiff  could  be  held  liable  for 
tbe  balance  only.  The  defendant  denies  tbat 
the  grand  lodge  claim  against  the  estate  wu 
made  up  of  separate  Items,  and  asserts: 
That  it  simply  represents  a  total  of  the  grand 
treasurer's  misappropriations  and  constitutes 
one  legal  claim  against  the  estate  which 
could  be  satisfied  only  by  full  payment  That 
"to  tbe  extent  of  the  judgment  obtained 
against  it,  the  appellant  was  a  party  to  this 
misappropriation  and  was  liable  for  that 
amount  Both  Sarbach  and  the  bank  were 
Joint  wrongdoers  and  each  Mable  to  tbe 
grand  lodge  for  the  full  amount  of  tbe  misap- 
propriation which  resulted  from  their  Joint 
acts."  Tbat  tbe  grand  lodge  or  Its  assigns 
could  rightfully  pursue  the  remedies  wblch 
were  adopted  tintll  the  entire  amount  of  tbe 
defalcation  had  been  paid.  Tliat  whether  or 
not  the  plaintiff  could,  after  tbe  payment  of 
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tbe  Judgment  agalnet  It,  recover  from  the  es- 
tate 25  per  cent,  thereof.  It  could  liot  dimin- 
ish the  rights  of  the  grand  lodge  or  of  the 
defendant  Its  assignee. 

Thus  we  have  presented  a  most  Interesting 
law  question  and  one  bo  novel  that  It  ma^ 
bare  to  be  decided  more  upon  principle  than 
upon  precedent. 

It  Is  apparent,  and  Indeed  It  la  conceded, 
that  the  hank  could  be  held  liable  for  only 
such  portion  of  tbe  entire  shortage  as  it  was 
histrumental  In  causing,  which  was  f0,399.- 
SS.  Had  this  sum  with  interest  been  made 
good  before  tbe  grand  lodge's  fiLaim  was 
filed  with  the  adndnlstrator,  sodi  Claim,  in- 
stead of  being  for  $16,389.99,  would  have 
been  the  differoiee,  and  the  grand  lodge  oi 
Its  assignee  could  look  no  fnrtiiw  to  ISm 
plaintilt  bank.  It  la  equally  clear  that  the 
entire  defalcation  constituted  one  claim  lor 
which  the  estate  was  primarily  liable  wheth- 
er made  up  of  one  or  many  Items,  and  that  to 
the  extent  of  $6,1^99.86  and  interest  the  plaln- 
tur  was  equally  liable  i^rdless  of  whether 
such  sum  represented  one  or  more  Items.  In 
other  words,  in  so  far  as  lx>th  were  Jointly 
liable,  audi  liability  was  not  affecbed  by  the 
question  as  to  what  separate  transactions 
and  sums  went  to  produce  It  Had  the  bank 
and  tbe  former  grand  treasurer  jointly  caus- 
ed the  entire  loss  so  that  the  hank  and  the 
estate  would  be  Jointly  and  severally  lia- 
ble for  tbe  whole  shortage,  then  clearly  both 
could  be  pursued  until  one  or  both  paid  In 
full,  and  a  partial  satisfaction  by  one  would 
be  no  defense  to  the  other  against  liability 
for  the  entire  unsatisfied  balance.  That  Is, 
If  each  were  liable  for  all,  then  a  25  per 
cent,  payment  by  one  would  leave  both  re- 
sponsible for  the  remaining  75  per  cent.  The 
peculiarity  of  the  present  situation  Is  that, 
while  the  estate  was  liable  for  all,  the  bank 
was  liable  for  only  $5^90.85  and  Interest, 
and  had  tbe  estate  paid  75  per  cent  the  bank 
could  be  looked  to  for  the  remaining  25  per 
cent,  only,  for  the  creditor  can  have  but  one 
satisfaction  though  many  Judgments.  Here 
the  creditor  In  effect  had  a  Judgment  against 
the  estate  for  $16,359.99  and  against  tbe  es- 
tate and  tbe  bank  Jointly  for  $6,760,  the 
amount  due  when  the  Judgment  was  render- 
ed. It  may  proceed  against  both  only  until 
the  latter  sum  Is  realized,  and  then  against 
the  estate  for  the  remainder.  Indeed,  the 
bank  was  never  a  Judgment  debtor  for  any 
sum  beyond  $6,760  and  Interest.  Now  It  so 
happens  that  when  the  bank  satisfied  this 
Judgment  In  full,  leaving  tbe  estate  liable 
for  the  remaining  loss,  tbe  latter  had  paid  a 
25  per-  cent  dividend,  or  one-fourth  of  the 
entire  shortage,  which  left  several  thousand 
dollars  still  due  the  creditor.  As  between  tbe 
bank  and  the  creditor,  the  former  has  only 
done  its  duty,  and  the  latter  Is  not  liable 
for  any  money  had  and  received  from  the  es- 
tate, because  such  money  belongs  to  the  cred- 
itor and  the  creditor  la  stiU  the  loser  t^^  some 


thousands  of  dollars  on  account  of  the  de- 
falcation. If  the  estate  In  paying  the  cred- 
itor the  25  per  cent,  dividend  used  any  of  the 
bank's  money,  then  possibly  tbe  bank  may 
look  to  the  estate  therefor.  Ft  Scott  v. 
Railroad  Co.,  66  Kan.  610,  72  Pac.  238.  But 
that  problem  need  not  be  solved  until  it  di- 
rectly arises. 

It  is  argued  that  wlwn  the  estate  paid  the 
dividend  it  thereto  paid  25  per  cent  of  the 
bank's  UabUily,  which  had  already  beeh  paid 
In  full,  making  126  per  cent  received  by  tbe 
defendant,  the  dividend  covering  tbe  entire 
shorty  and  of  necessity  every  consUtnait 
element  thereof » and  being  a  payment  by  com- 
pQlslon  and  not  \yy  Ch<^  must  be  applied 
pro  rata  in  liquidation  of  aH  the  constituent 
items.  In  Washbon  t.  Bank,  86  Kan,  468, 
121  Pac.  SIB,  it  was  sought  to  prevent  tbe 
grand  master  from  asserting  against  tbe  bank 
a  claim  included  in  the  one  allowed  by  the 
probate  court  and  it  was  ui^^  that  by  pre- 
senting the  entire  claim  and  having  it  allow- 
ed against  the  estate  .the  grand  master  was 
«itopped  to  pursue  a  remedy  inconsistent 
with  such  proceeding;  that,  having  elected 
to  treat  the  claim  as  a  debt  against  tbe  es- 
tate as  for  a  conversion,  be  could  not  at  the 
same  time  pursue  the  bank  upon  tbe  theory 
of  still  owning  the  proceeds  of  the  dieck 
there  In  controversy.  It  was  |ield,  however, 
that  both  remedies  could  be  consistently  pur- 
sued until  there  was  one  satisfaction.  In 
Sarbach  v.  Deposit  Co.,  87  Kan.  774,  126  Fac. 
63,  it  was  shown  that  the  administratrix  had 
collected  about  $32,799  with  which  to  meet 
debts  of  over  $76,000  and  had  asked  an  or- 
der of  distrlbutiou  among  tbe  undisputed 
claims  and  had  been  directed  to  pay  25  per 
cent  of  all  which  bad  been  allowed,  except 
that  of  the  grand  lodge,  which  had  been  or- 
dered to  be  held  in  abeyance  until  It  conid 
be  determined  how  much  could  be  recovered 
by  the  lodge  in  Its  suits  against  various 
banks  and  individuate.  The  district  coort 
on  appeal  directed  tlie  administratrix  to  pay 
without  regard  to  tbe  pendency  of  the  cases 
referred  to,  and  that  order  was  affirmed  by 
this  oonrt  It  was  there  contended  that  tbe 
company  aturald  not  be  allowed  to  collect  26 
per  cent  of  its  claims  against  the  estate  un- 
til It  should  appear  vbetfaer  It  could  collect 
more  than  70  per  cent  fnnn  other  parties 
sued,  and  that  the  other  suits  were  for  por- 
tions of  tbe  Identical  money  wtaldi  should 
have  been-  in  the  hands  of  the  defaulting 
grand  treasurer.  Bnt  it  was  said: 

"We  think  the  appellee  has  the  same  right  to 
the  25  per  cent  dividend  as  other  creditors  of 
the  same  class,  and  If,  in  any  of  the  pendiofC 
proceedings,  any  overplus  should  be  recovered, 
the  creditor  must  account  to  the  estate  there- 
for; but  until  such  contingency  happens  nei- 
ther of  the  debtors  who  have  participated  in 
the  wrongful  diversion  of  the  fund  in  question 
can  require  the  claimant  to  stay  proceedings 
until  it  is  seen  how  much  some  other  debtor 
may  l>e  compelled  to  jpoy."  Page  777  of  87 
Kan.,  page  61  of  12S  Pac 
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13m  present  proceeding  Is  one  step  still 
further  In.  advance,  but  we  think  it  Is  gor- 
emed  by  the  same  rale.  In  paying  the  judg- 
ment against  it  the  plaintiff  only  performed 
Its  duty  towards  the  defendant  and  only 
paid  what  It  then  owed  the  defendant  Up- 
on Bach  payment  the  account  between  the 
two  parties  was  square.  Their  controversy 
was  aided.  Tlie  incident  was  (flosed.  True 
when  this  payment  was  made  the  estate  had 
paid  the  defendants  towards  its  liability  a 
sum  amountiDg  to  one-fOurth  its  total,  but 
this  still  l^t  three-fourths  of  such  total  due, 
save  as  diminished  by  the  portltm  paid  by 
the  bank,  and,  should  the  defendant  now  be 
compelled  to  return -one-fourth  of  the  amount 
formerly  paid  to  It  by  the  bank,  such  one- 
fourth  would  be  a  complete  loss  to  the  de- 
fendant and  a  like  gain  to  the  bank. 

The  plaintiff  cites  authorities  holding  that 
the  term  "dividend"  means  a  pro  rata  ap- 
plication to  every  Item  of  a  claim,  but  the 
situations  presented  by  these  cases  are  gen- 
erally those  of  secured  and  unsecured 
claims,  and  plaintiff  contends  that  the  bank 
Is  In  the  position  of  a  guarantor  or  surety 
for  the  defalcation  and  that  the  rule  an- 
nounced In  these  decisions  applies.  We  think 
the  difficulty  with  this  proposition  Is  that, 
while  the  bank  was  In  a  sense  in  the  posi- 
tion of  guarantor  or  sure^,  it  came  Into 
that  position  by  virtue  of  a  tort  committed 
Jointly  by  itself  and  the  former  grand  treas- 
urer and  is  held  for  the  shortage,  not  on  ao- 
count  of  a  suretysUp  or  a  guaranty  volun- 
tarily entered  Into,  but  as  a  matter  of  law 
on  accoant  of  its  own  wrong  for  whitdt  the 
injured  party  has  a  right  to  call  upon  the 
bank  to-  respond  In  full  r^rdleas  of  what 
other  wrongs  the  estate  may  answer  fbr. 
Sureties  are  favorites  of  the  law,  and  guar- 
antors may  at  least  stand  upon  their  con- 
tract  rights;  but  Joint  wrongdoers  are  in 
another  class  and  not  eatitled  to  the  same 
ctmslderation.  But  counsel  say  this  very  de- 
fendant, in  Waahbon  v.  Bank,  87  Kan.  698, 
126  Pac.  17,  took  the  positiou  of  having 
waived  the  tort  and  cannot  now  be  heard  to 
invoke  the  doctrine  of  Joint  wron^olng.  It 
was  there  held  that  the  action  was  not  one  for 
relief  on  the  ground  of  fraud,  but  one  on  an 
Implied  contract  to  repay  money  fraudulent- 
ly received.   In  the  opinion  It  was  said: 

"The  bank  must  have  known  that  Sarbach 
had  no  anthorlty  to  loan  the  funds  and  that 
it  participated  in  the  fraudulent  use  of  the 
moneys  for  its  own  profit,  •  «  •  and  the 
bank  also  knew  that  the  purpose  of  the  loan 
was  to  enable  8arba<di  to  perpetrate  a  fraud  up- 


on the  grand  lodge."    Page  710  of  87  Kan., 

page  22  of  125  Pac. 

'  Counsel  say  that  the  effect  of  the  bank's 
knowledge  of  the  source  of  the  mon^  taken 
was  to  raise  a  promise  by  implication  where 
it  had  failed  to  make  such  promise  (to  re- 
pay) expressly,  and*  that  "wiUi  that  the  tort 
spent  Its  force."  We  are  unable  to  agree 
with  this  contention,  but  are  impelled  to  con- 
clude that  the  bank  is  not  to  a  situation  to 
force  a  return  by  the  defeidant  .of  anything 
received  from  the  estate. 

It  is  urged  that,  in  case  of  an  involuntary 
payment  like  that  of  the  dlvld»id  here  In- 
volved, the  <vtlon  of  the  creditor  to  apply 
It  to  Uie  unsecured  portion  of  th«  debt  does 
not  exist,  but  tbat  a  pro  rata  aiwUcatiou  to 
all  the  debts  must  be  mode.  The  rule,  taow- 
evw,  is  said  to  be  that  usually  the  applica- 
tion hj  the  court  will  In  cases  of  v<duntary 
payment  be  pro  rata,  "but  in  some  Jurisdic- 
tlcsis  Involuntary  payments  Insufflctoit  to 
pay  all  dalms  are  applied  by  the  court  ao  as 
to  pay  tlte  unsecured  rather  Uian  the  ae- 
cared  claims."  SO  Qfc  1228.  Again: 

"At  common  law,  however,  and  in  most  of 
the  states  of  this  country,  while  there  are  cases 
laying  down  tbe  rule  that  the  creditor  should 
be  preferred,  yet  the  general  rule  is  that  the 
court  will  make  tbe  application  in  sncb  a  man- 
ner, in  view  of  all  the  circumatances  of  the  case, 
as  is  most  in  accord  with  justice  and  eqnit}' 
and  will  best  protect  and  maintain  the  rights 
of  both  debtor  and  creditor.  *  *  *  It  is  gen- 
erally held  that  the  court  will  apply  a  pay- 
ment •  •  *  to  an  unsecured  debt  in  pref- 
erence to  one  for  which  the  creditor  is  secured, 
to  a  debt  for  which  the  secnrity  is  most  preca- 
rions  where  the  creditor  holds  more  than  me 
security."   80  Gyc.  1240-1242. 

Without  deciding  tbe  exact  rule  of  tlie  ^ 
plication  of  payments  which  should  govem 
in  this  case,  it  ia  suffldeut  to  say  that  the 
plaintiff  cannot  rightfully  complain  of  the 
application  actually  made.  See  Medical  Co. 
V.  Hamm,  89  Kan.  138,  130  Pac.  650. 

No  question  is  made  by  the  defoidant 
touching  the  right  to  recover  an  involuntary 
payment  were  such  recovery  otherwise  prop- 
er; hence  the  correctness  of  plaintiff's  posi- 
tion in  this  respect  appears  to  be  conceded. 

The  allegations  of  tbe  petition  that  the 
judgment  was  made  up  of  separate  items 
which  formed  a  part  of  the  defalcation  have 
not  been  overlooked,  but  they  are  not  deem- 
ed sufficient,  if  true,  to  require  the  applica- 
tion of  the  dividend  contended  for  by  tbe 
plaintiff. 

Having  carefully  considered  each  point 
raised,  we  find  no  error  in  the  record,  and 
the  Judgment  Is  therefore  affirmed.  All  the 
Justices  concurring. 
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iDreOmNBR.   (No.  198{^ 
(SnpniM  Coart  of  Kansas.   Jan.  B,  191S.) 

(SyUahua  hp  the  Court.) 
L  Habkas  CoBFua  (i  30*)— Grounds— Jdve- 

NUiK  DEUNQUENI8  —  UnVKBIFIED  COM- 
PLAINT. 

A  girl  15  years  old  found  bj  the  probate 
jadge,  sitttog  a>  the  juvenile  court,  to  be  de- 
unguest  and  incorrigible,  to  aasociate  knowing- 
ly with  immoral  persons,  to  be  growing  up  in 
idleneu  and  crime,  and  violating  the  citj  ordi- 
nances by  remaining  out  nntil  late  hours  at 
night,  was  ordered  cMumitted  to  the  Industrial 
School  for  Girls  at  Beloit  Her  parents  appear^ 
ed  without  service  of  process  on  them,  but  the 
child  was  taken  into  custody  by  the  probation 
officer  npon  a  warrant  based  apou  a  complaint 
verified  on  fnlonnation  and  beUet  A  bearing 
followed,  and  the  testimony  abundantly  support- 
ed the  uadingB  of  the  court.  Held,  that  such 
cbild  is  not  entitled  to  a  writ  of  habeas  corpus 
because  of  failure  to  verify  the  complaint  posi- 
tively. 

[Ed.  Note.— For  other  caaea,  see  Habeas  Cor- 
poa,  Gent  Dig.  |  26;  Dec.  Dig.  {  80.*] 

2.  IlfTANTS  ({  16*)— JUVENIU  COUBT  ACI^ 

Object 

The  juvenile  court  act  (Gen.  Bt  1009,  H 
5009-6113)  has  for  its  object,  not  the  punisb- 
ment  of  juvenile  offenders  for  misconduct,  crim- 
inal or  otherwise,  bnt  tbeir  removal  from  the 
path  of  temptation  and  their  direction  into  the 
paths  of  rectltnde  by  preventive  and  oorrective 
means. 

[Ed.  Mote.— For  other  cases,  see  Infanta, 
Oent.  Dig.  i  16;  Dec  Dig.  %  10.*] 

8.  ImrAim  (i  16*)— Jvvihiub  Coubi  Aot— 

Opkbatioh. 

The  act  is  an  assertion  of  the  state's  pow- 
er as  parens  patrioe  and  its  right  to  exercise 
proper  parental  control  over  those  of  its  minor 
dtlzena  who  are  diapoaed  to  go  wrong. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Coit.  Dig.  S  16;  Dec  Dig.  I  id.*] 

4.  IHPANTB  (!  12*)  —  jDTENltl  COITBT  AOT  — 
PBOCEEDINOB— COKSTITOTIONAI,  RiOHTB. 
lif  the  charge,  apprehension,  investigation, 
and  order  involved  bereiuj  the  child  was  not  de- 
nied any  of  her  oonstitutional  rights. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent..  Dig.  I  18;  Dec.  Dig.  1 12.*] 

6.  Infants  Q  16*)— Jcvinile  Coubt  Aoir- 
Object. 

By  expreas  declaration  of  the  statute  In 
question,  and  by  the  settled  decisions  appltcable 
to  rimilar  enactments,  all  such  proceediDga,  or- 
dera,  and  judgments  are  deemed  to  have  been 
taken  and  dooe  in  the  exercise  of  the  state's 
parental  power,  and  neither  the  stigma  nor  the 
penalty  for  crime  can  be  held  to  accompany 
such  proceedings  or  order. 

[Ed.  Note.~For  other  cases,  see  Infanta, 
Gent  Dig.  |  16;  Dec.  Dig.  I  16.*] 

fAddiUonal  ByUabua  hy  Editorial  Staif,) 

6.  WOIDS  AND  PBBASX»— "PaBENS  PATBU." 

The  words  "parens  patriscj"  meaning  "fa- 
ther of  hia  country,"  were  applied  originally  to 
the  king,  and  are  used  to  dMignate  the  state, 
referring  to  Its  sovereign  power  of  gnardianahip 
over  persona  onder  disablUty. 

Origliml  habeas  corpus  by  Uary  Turner. 
WHt  denied. 

Perry,  Dorau  &  Dean  and  Ed.  D-  McSeev- 
er,  all  of  Topeka,  for  petitioner.  W.  E.  At- 
chison, of  Topeka,  for  respondent 


WEST,  jr.  Mar7  Turner,  a  girl  15  years 
of  age,  by  her  father  and  next  friend,  al- 
leges that  she  is  restrained  of  her  liberty 
by  certain  officers  of  Shawnee  county,  act- 
ing under  color  of  authority  from  the  pro- 
bate court,  who  are  unlawfally  holding  and 
imprisoning  her  "solely  under  and  by  virtue 
of  an  iUBufflcient  complaint  and  void  war- 
rant, and  under  a  void  order  and  commitment 
committing  said  Mary  Turner  to  the  Indus- 
trie School  for  Girls  at  Beloit";  that  she 
was  arrested  upon  a  warrant  issued  npon  a 
complaint  which  charged  no  crime  warrant- 
ing her  arrest,  and  was  not  positively  veri- 
fied ;  that  no  summons  was  issued  to  her  or 
^ther  of  her  parents,  neither  of  whom  vol- 
ontarlly  appeared ;  that  the  evidence  taken 
upon  the  hearing  was  Insufficient  to  show 
probable  cause  of  the  commission  of  any 
crime  to  warrant  her  commitment  to  the 
school  named.  The  exhibits  attached  to  the 
petition,  together  with  the  return  of  the  ma- 
tron of  the  county  jail,  show  that  a  proba- 
tion officer  filed  a  complaint  verified  on  In- 
formation and  belief  that  Mary  Turner  did, 

on  or  about  the  —  -   -  day  of  the   

month  of  1914,  violate  the  laws  of  the  state 
and  the  ordinances  of  the  city  of  Topeka,  and 
did  then  and  there  unlawfully  remain  out 
late  at  night;  that  she  Is  Incorrigible,  and 
knowingly  asBodates  with  thieves  and  t1- 
douB  and  Immoral  persons,  and  is  growing 
up  In  idleness  and  crime.  Cpon  this  com- 
plaint a  warrant  was  Issued  by  the  Judge  of 
the  juvenile  coart  commanding  the  matron 
to  arrest  Mary  Turner  and  bring  her  .btfore 
the  Judge  at  his  office,  then  and  there  to  abide 
the  order  of  the  court  In  the  premises.  Aft- 
er the  hearing  a  final  order  was  made  set- 
ting forth  that  It  was  found  by  the  court 
"that  the  above-named  child  was  a  delin- 
quent child '  and  la  Incorrigible ;  that  said 
cbild  knowingly  associates  with  Immoral 
persons,  and  Is  growing  up  in  Idleness  and 
crime;  that  said  child  violated  the  ordi- 
nances of  the  city  of  Topeka  by  carrying  what 
is  commonly  known  as  'knucks' " ;  also  "that 
said  child  knowingly  and  willfully  violated 
the  ordinances  of  the  dty  ot  Topeka 
by  remaining  out  until  late  hours  of  the 
night" — and  It  was  ordered  that  she  be 
cooimltted  and  delivered  to  the  superin- 
tendent of  the  Industrial  School  for  Girls 
at  Beloit,  there  to  be  safely  kept  under  the 
direction  and  control  of  the  authorities  hav- 
ing charge  of  such  Institution  until  dis- 
charged according  to  law.  In  the  paper  call- 
ed "Commitment  to  Industrial  Schools"  It 
is  recited  that,  the  petition  and  complaint 
coming  on  to  be  heard,  Mary  Turner  and  her 
parents  and  the  probation  officer  were  pres- 
ent in  court,  and  it  was  found  that  due  and 
legal  notice  had  been  given  to  the  probation 
officer;  "Mr.  and  Mrs.  Fete  Turner  having 
appeared  voluntarily  upon  service  of  the  war- 
rant on  said  child." 

The  transcript  of  the  evidence  shows  abun- 
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dant  ground  for  the  finding  already  men- 
Uoned  touching  the  delinquency  and  conduct 
(tf  the  child.  The  probation  officer  tesUfled 
that  he  Informed  the  judge  "that  she  would 
not  be  here  for  trial  U  we  did  not  take  her 
Into  custody."  The  copy  of  the  warrant  at- 
tached to  the  petition  accords  with  the  al- 
legation of  the  latter  that  the  girl  was  Im- 
prisoned and  deprived  of  her  liberty  solely 
uptm  the  warrant  based  upon  a  cimiplalnt. 

[11  It  must  be  taKen  as  true  therefore  that, 
while  tiie  parents  appeared  without  service 
of  process  upon  tta^,  the  daughter  was 
tafcen  Into  custody  by  the  probation  officer 
on  the  strength  of  the  warrant  based  upon 
the  complaint  both  of  which  have  already 
been  described.  It  must  also  be  takoi  as 
true  that  the  intention  of  the  officers  is  to 
place  the  child  in  the  industrial  school  as 
indicated. 

Section  8080  ct  the  General  Statutes  of 
1909,  enacted  in  1889,  provides  that  pro- 
bate courts  shall  have  power  to  commit  to 
the  school  In  question: 

"Third,  any  girl  under  sixteen  years  of  age 
who  is  incorrigible  and  habitually  disregards 
the  commanda  of  faer  father,  mother  or  guard- 
ian, and  who  leads  a  vagrant  life,  or  resorts  to 
immoral  places  or  practices,  and  neglects  or  re- 
fuses to  perform  hwor  suitable  to  her  years  and 
c<mdition,  and  to  attend  school." 

The  only  other  grounds  applicable  are  lia- 
bility to  punishment  by  Imprisonment  under 
any  existing  law  of  the  state.  Section  2782 
makes  it  a  misdemeanor  punishable  by  fine 
or  imprisonment  or  both  to  carry  on  one's 
person  knucks  in  a  concealed  manner.  But 
there  Is  no  evidence  whatever  that  Mary 
Turner  made  any  attempt  at  concealment  of 
the  knocks  carried  by  her;  hence  the  only 
ground  of  the  section  In  question  which  ap- 
plies is  the  third  already  quoted.  This  sec- 
tion further  provides  that  before  such  girl 
shall  be  committed  the  probate  court  shall 
cause  a  complaint  to  be  filed  setting  forth 
the  charges  complained  of  In  writing,  and  be- 
fore he  shall  investigate  such  charges  shall 
give  at  least  five  days'  notice  to  all  persons 
Interested  in  the  filing  of  such  complaint. 

Section  1  of  the  Juvenile  court  act  passed 
In  1905  (Gen.  Stat  1909,  |8  5099-^113)  pro- 
vides that  the  probate  Judge  shall  be  in  charge 
of  the  juvenile  court,  whldi  shall  have  au- 
thority, among  other  things,  to  issue  all  pro- 
cess necessary  in  any  case  "the  same  as  jus- 
tices of  the  peace  are  authorized  to  do  In 
mlsilcmcanors."  All  writs  and  process  are 
to  be  served  by  the  probation  officer.  Sec- 
tion 2  defines  a  "delinquent  child"  as  one 
who,  among  other  things,  Is  incorrigible,  or 
knowingly  associates  with  thieves,  vicious 
or  Immoral  persons,  or  is  growing  up  in  Idle- 
ness or  crime.  Section  3  provides  that  any 
probation  officer  may  without  warrant  or 
other  process  at  any  time  until  the  final  dis- 
position of  the  case  of  any  child  over  whom 
the  court  shall  have  jurisdiction  take  the 
child  placed  in  his  care  by  the  court  and 
bring  the  child  before  the  cour^  "or  the 


coprt  may  issue  a  warrant  for  the  arrest  of 
any  such  child;  and  the  court  may  there- 
upon proceed  to  sentence  or  make  any  such 
disposition  of  the  case  as  it  may  deem  just" 
Section  4  auQiorizes  a  petitltm  In  wilting 
when  filed  to  be  verified  upon  lnf<HiDati<Ki 
and  b^ef.  Section  5  requires  U»t,  unless 
the  parties  voluntarily  appear  in  court,  It 
shall  Issue  summons  requiring  the  child  and 
the  persons-  bavins  custody  tliereof  to  ap- 
pear. If  the  person  so  summoned  fails  with- 
out reasonable  cause  to  appear  and  abide 
the  order  of  the  court  or  to  bring  the  cblld, 
he  may  be  proceeded  against  for  contempt  or 
a  warrant  be  issued  against  such  person  "or 
against,  the  diild  itself."  Section  12  pro- 
vides tat  an  appeal  from  tbe  order  <tf  com- 
mitment upon  the  demand  of  the  (Gild's 
parent,  guardian,  custodian,  or  any  relation 
within  the  third  iei^ea  of  kinship.  Section 
14  places  all  punishments  and  penalties  Im- 
posed by  law  upon  persons  for  the  commis- 
sion of  offenses  against  the  laws  of  the  state 
or  ordinances  of  a  dty  by  delinquent  chil- 
dren under  Id  within  the  discretion  of  the 
juvenile  court.  Section  15  expressly  pro- 
vides : 

"And  In  no  case  shall  any  proceedinga,  or- 
der or  judgment  of  the  juvenile  court,  in  cases 
coming  within  tbe  purview  of  this  act  be  deem- 
ed or  held  to  import  a  criminal  act  on  the  part 
of  any  child;  but  all  proceedings,  orders  and 
judgments  shall  be  deemed  to  have  been  takes 
and  done  In  the  exercise  of  tiie  parental  power 
of  the  state." 

[2,  3,  B]  At  first  blush,  tiie  claim  of  the 
petitioner  that  his  daughter  Is  unlawfully 
restrained  and  was  unla'H'fully  arrested  ap- 
peals strongly  to  one's  sense  of  liberty,  but 
a  close  examination  into  the  matter  dis- 
close that  the  juvenile  court,  while  a  mod- 
em Institution,  is  provided  for  In  numerous 
acts  which  have  been  before  the  court  for 
Interpretation.  In  a  general  way,  it  may 
be  said  that  these  statutes,  instead  of  at- 
tempting to  punish  Juvenile  offenders  for 
misconduct  criminal  or  otherwise,  try  to  re- 
move them  from  the  path  of  temptation,  and 
by  preventive  and  corrective  means  seek  to 
direct  them  In  the  paths  of  rectitude.  It  is 
an  assertion  upon  the  part  of  the  state  of 
Its  right  to  exercise  Its  power  as  parens  pa- 
trlie  for  the  welfare  of  such  of  Its  minor 
citizens  as  are  deprived  of  proper  parental 
control  and  oversight  and  are  dlsi>o8ed  to  go 
wrong. 

[t]  These  words,  meaning  "father  of  his 
country,"  were  applied  originally  to  the  king, 
and  are  used  to  designate  the  state,  referring 
to  Its  sovereign  power  of  guardianship  over 
persons  under  disability.  When  this  coun- 
try achieved  its  Independence,  the  prerog- 
atives of  the  crown  devolved  upon  the  people 
of  the  states. 

"The  sovereign  will  Is  made  known  to  xa  *ij 
legislative  enactment.  The  state,  M  a  ao▼c^ 
eign,  is  the  parens  patriie.  •  •  •  The  eouH 
of  the  United  States  cannot  exercise  any  equi  -T 
powers,  except  those  conferred  by  acts  of  C(  V 
gress,  and  those  judicial  powers  which  t  <> 
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High  Court  of  ChaneeiT  in  Ehiglasd,  acting  un- 
der its  Judicial  capacft;  as  a  court  of  equity, 
possessed  and  exercised,  at  tbe  time  of  tlie  for^ 
mation  of  the  Constitution  of  tbe  United 
States."  Fontaln  v.  Rarenel,  17  How.  368. 
3S4.  383.  IS  L.  Ed.  80. 

In  the  case  cited  Mr.  Justice  Taney  in  a 
concurring  opinion  said: 

"And  the  chancery  Jurisdiction  of  the  courts 
of  the  United  States,  as  granted  by  tbe  Consti- 
tution, extends  only  to  cases  orer  which  the 
court  of  chaucery  bad  Jurisdiction,  in  its  judi- 
cial character  as  a  court  of  equity.  The  wide 
discretionary  power  which  the  chancellor  of 
England  exercised  over  infants,  lunatics,  or 
idiots,  or  charities,  has  not  been  conferred. 
These  prerogative  powers,  which  belong  to  the 
sovereign  as  parens  patris,  remain  with  the 
state." 

While  tbe  old  Spttrtan  theory  that  the  child 
and  tbe  citizen  are  for  the  state  bas  been 
rerersed  by  onr  drlllzatlon,  which  regards 
the  state  as  an  institution  for  the  good  of  the 
child  and  the  citizen,  still  the  state,  as  par- 
ens patriie,  may  exercise  over  the  child  pa- 
rental care  and  authority  in  order  that  he 
may  receive  the  highest  good  from  the  state 
and  achieve  the  best  results  for  himself  thus 
guarded  and  directed  In  youth.  As  said  In 
Wisconsin  Industrial  School  for  Girls  v. 
Clark  County,  103  Wis.  651,  665,  79  N.  W. 
422,  427: 

"Every  statute  which  is  designed  to  give  pro- 
tection, care,  and  training  to  diildren,  as  a 
needed  subsntuta  for  parental  authority  and 
performance  of  parental  duty,  is  but  a  recogni- 
tion of  the  duty  of  the  state,  as  tbe  legitimate 
guardian  and  protector  of  cluldren  where  other 
guardianship  falls.  No  constitutional  right  Is 
violated,  but  one  of  the  most  important  duties 
which  organhed  society  owes  to  its  helpless 
members  Is  performed  just  in  the  measure  that 
the  law  is  framed  with  wisdom  and  is  carefully 
administered." 

[4]  The  authorities  are  nearly  all  to  the 
effect  that  statutes  of  this  kind  are  parental, 
rather  than  criminal,  so  that  a  Jury  may  not 
be  demanded  as  a  matter  of  constitutional 
right  This,  together  with  the  express  dec- 
laration of  the  dosing  section  th&t  all  pro- 
ceedings, orders,  and  Judgments  shall  be 
deemed  to  have  been  taken  and  done  in  the 
exercise  of  the  lurental  power  ot  the  state, 
makes  It  clear  that  neither  tbe  stigma  nor 
the  penalty  at  crime  should  be  held  to  ac- 
company the  proceeding  and  order  in  this 
case. 

The  following  are  among  the  numerous 
.  authorities  touching  the  Interpretation  and 
effect  of  similar  statutes:  Wisconsin  Indus- 
trial School  for  Girls  v.  Clark  County.  103 
Wis.  651,  78  N.  W.  422;  Commonwealth  v. 
Fialier,  213  Pa.  48,  62  Atl.  108,  5  Ann.  Cas. 
86,  and  note;  Wharton,  Crim.  Law  CllUi  Ed.) 
VOL  1,  SS  368^70;  Ex  parte  JannszewBU  (a 
C.)  196  Fed.  123;  In  re  Sharp,  15  Idaho,  ISO, 
M  Fac  568,  18  L.  S.  A.  (N.  8.)  886.  note; 
Lindsay  t.  Undsay,  2S7  in.  828.  100  N.  B 
802,  45  L.  B.  A.  (N.  S.)  908.  Ann.  Cas.  1914A, 
1222,  and  note;  Hunt  v.  Wayne  Clnndt  Jiids- 
P8.  142  Mich.  03,  106  N.  W.  631,  8  L.  R.  A. 


(N.  S.)  564,  7  Ann.  Gas.  821,  note,  881;  Pogh 
V.  Bowden.  54  Fla.  302,  46  South.  480, 14  Aan. 
Cas.  S16,  not^  810. 

Tbe  state  bad  tbe  same  rl^t  to  bring 
Bfary  Turner  before  the  Juvenile  court  that 
her  parents  had,  and,  when  otkce  there  by 
proper  compulsion  ot  either  sort  of  parental 
authority,  the  court  had  Jurisdiction  to  pro- 
ceed as  It  did. 

Finding  in  tbe  record  no  infringement  upon 
her  legal  and  constitutional  rights,  tbe  peti- 
tion for  her  discharge  is  denied.  All  the  Jus- 
tices concurring. 


HOWE  V.  HOWE  et  at    (No.  19180.) 
(Supreme  Court  of  Kansas.   Jan.  8>  1816.) 

(8vttahu9  5y  the  Court.) 

1.  Deeds  (f  83*)— Cohstbdotioh— Intbbtioh 
OF  Obantob. 

In  the  premises  of  a  deed  the  grantor  was 
described  as  "of  the  Brat  part."  Five  persona, 
who  were  his  children,  were  named  as  "of  the 
second  part."  Tbe  granting  clause  granted  the 
land  to  "the  partis  of  the  second  part,  thdr 
blood  heirs  and  assigns."  Tbe  habendum  was 
"forever.**  The  covenant  of  seisin  was  with 
"said  parties  of  tbe  second  part"  The  warranty 
waa  to  "said  parties  of  the  second  part,  their 
heirs  and  assigns."  A  life  estate  was  reserved  to 
the  grantor  by  a  separate  clause.  Beli,  the  in- 
tention of  the  grantor  la  to  be  gathered  from  tbe 
four  comers  of  the  Instrument 

[Ed.  Note.— For  other  caaes,  see  Deeds,  Cent. 
Dig.  SS  231,  232;  Dec.  Dig.  {  93.*] 

2.  Desdb  (U  124.  143*)— CoHsxBUonoH— In- 

TUKST  GONVITU). 

The  grantor  intended  to  mate  a  present 
grant  of  the  land  to  tbe  five  persons  named  as 
parties  of  the  aeoond  part,  reserving  to  himself 
a  life  estate.  The  grantees  were  to  have  pow- 
er to  convey,  but  if  no  conveyance  were  made 
tbe  land  was  to  descend  to  tbelr  blood  heirs  only. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  if  345-^,  410-426,  434,  435,  430,  462- 
455.  465-468 ;  Dec.  Dig.  U  124, 148.*] 

3.  Deeds  (11  123,  124*)  —  Cohstbuction  — 
"Blood  juibs"— Luotatiom— Vauditt. 

Tbe  words  "blood  heirs"  were  words  of  lim- 
itation and  not  words  of  purdiaae.  Tha  limita- 
tion waa  void  and  the  grantees  took  estates  In 
fee  simple  and  not  estates  fer  life. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dfg.  |!  345-374,  413-4367^.  462;  Dec  Dig. 
SS  123, 124.*] 

(AmttontA  BvVmbut      Sdttorial  Staff.) 

4.  Words  and  Phbases — "Blood" — "Or  thb 
Blood." 

Tbe  word  "blood"  bas  a  broad  stgnificatioa, 
being  defined  as  kindred;  consanguinity;  fam- 
ily relationship ;  relationship  by  descent  from  a 
common  ancestor.  One  person  is  "ot  the  blood" 
of  another  when  they  are  related  by  lineal  de- 
scent or  collateral  kinship. 

[Ed.  Note— For  other  definitions,  see  Words 
and  Phrases,  Blood.] 

Appeal  fsom  District  Oonrt;  Samner 
County. 

Actlim  by  Mary  Olive  Howe  against  Henry 
H.  Howe  and  oUien.  From  a  Jiu^ent  for 
defendants,  plaintiff  appeals. .  Reversed  and 

remanded,  with  directions. 
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F.  li.  Martin  and  Van  M.  Martin,  both  o£ 
Hatcbinson,  for  appellant  J.  S.  D^,  of  Wel- 
lington, for  appellees. 

BUBOH,  J.  The  action  in  the  district 
court  was  one  to  qtilet  title.  The  fticta  were 
that  Fanny  K.  Howe,  owner  of  the  land  in 
controversy,  died  Intestate  learing  as  her 
heirs  at  law  her  husband,  Henry  H.  Howe, 
and  Ave  children,  one  of  whom  was  Ira  E. 
Howe.  To  effect  partition  the  children  deed- 
ed to  Henry  H.  Howe,  who  then  executed  and 
delivered  to  the  children  a  deed  containing 
the  following  proTiBlons: 

"Ihis  indenture,  made  this  3^  day  of  Oo- 
tober,  A.  D.  1900.  betweoi  Henry  H.  Howe  a 
single  man  of  Sumner  county,  in  the  state  of 
Kansas,  of  the  firat  part,  and  Eva  C.  Regan, 
Emma  A.  Alleu,  Eugene  E.  Howe,  Ira  E.  Howe, 
and  J.  Earl  Howe.  In  tlie  state  of  Kanns  and 
territory  of  Oklahoma,  of  tlw  second  part: 

"Witnesseth,  that  said  party  of  the  first  part, 
la  consideration  of  the  sum  of  one  thousand  dol- 
lars, the  re<»ipt  whereof  is  hereby  acknowledged, 
do  by  these  presents  grant,  bargain,  sell  and 
oonvey,  unto  said  parties  of  the  second  part, 
their  blood  heira  and  assigns,  all  the  following 
described  real  estate:  «  •  •  The  grantor 
herein  expressly  reserves  to  himself  a  ufe  es- 
tate to  the  rents,  use  and  occupancy  of  said  real 
estate. 

"To  have  and  to  hold  the  same,  together  with 
all.  and  singular  the  tenements,  hereditaments 
and  appurtenances  thereunto  belonging  or  in  any 
wise  appertaining  forever. 

"And  sa^d  grantor  •  *  •  does  hereby  cove- 
nant, *  *  *  to  and  with  said  parties  of  the 
second  part,  that  at  the  delivery  of  these  pres- 
ents, he  is  lawfully  seised  in  bis  own  right,  of  an 
absolute  and  indefeasible  estate  of  inheritance, 
in  fee  simple.  *  *  *  And  that  be  will  war- 
rant and  forever  defend  the  same  unto  said  par- 
ties of  the  second  part,  their  heirs  and  assigns." 

Ira  E.  Howe  died  leaving  a  will  in  which 
be  devised  the  land  to  his  wife,  Mary  Olive 
Howe.  The  blood  heirs  of  Ira  E.  Howe  as- 
serted title  to  the  land,  and  Mary  Olive  Howe 
brought  the  action  to  free  her  estate  from 
their  claims  and  to  remove  the  cloud  cast 
upon  her  title  by  the  word  "blood"  prefixed  to 
the  word  "heirs"  In  the  granting  clause  of 
the  Henry  H.  Howe  deed.  The  court  held 
that  Ira  E.  Howe  took  a  Ufe  estate  only  un- 
der the  deed  and  rendered  Judgment  for  the 
defendants.  The  plaintiff  appeab. 

The  statute  reads  as  follows: 

"The  term  'heirs,'  or  other  words  of  inherit- 
ance, shall  not  be  nernasary  to  create  or  convey 
an  estate  in  fee  simple;  and  every  conveyance 
of  real  estate  shall  pass  all  the  estate  of  the 
grantor  therein,  unless  the  intent  to  pass  a 
less  estate  shall  expressly  appear  or  be  necessa- 
rily implied  tn  the  terms  of  the  grant."  Gen. 
Stat  1909,  S  1651. 

[1-3]  The  Intention  of  the  grantor  in  the 
deed  in  question  is  to  be  gathered  from  the 
four  corners  of  the  instrument  So  consider- 
ed, the  deed  makes  it  clear  that  the  grantor 
intended  to  make  a  present  grant  of  the  land 
to  the  Ave  persons  named  as  parties  of  the 
second  part,  reserving  to  himself  a  Ufe  es- 
tate.  The  grantees  were  to  have  poww  to 


convey,  but  it  no  comvyanoe  were  made  the 
land  waa  to  descend  to  dielr  blood  hOn  only. 

An  estate  tall  was  not  created  because 
words  of  procreation  were  not  inserted  in  the 
deed.   2  BUickstone's  Commentaries,  p.  114. 

[4]  Th»  word  "blood"  bM  a  broad  slgnlflca- 
tion: 

"Blood.  Kindred  ;  consanguinity ;  fandly  re- 
lationship ;  relation  by_  descent  from  a  common 
ancestor.  One  person  is  'of  the  blood'  of  anoth- 
er when  they  are  related  by  lineal  descent  or 
collateral  fciiuhip."  Black's  i<aw  Dictionary,  ti- 
Ue,  blood. 

The  very  Indeflnltenesa  and  generalltT  of 
the  term  Is  such  Oi&t  the  grantor  could  not 
have  Intended  it  to  designate  and  describe 
certain  persons  who  were  to  take  as  pres- 
ent purchasers  under  the  deed.  It  m«ely 
designated  a  class  of  heirs  who  were  to  take 
by  inheritance  from  the  named  grantees,  and 
consequently  was  a  word  of  limitation  mly. 
Ira  E.  Howe  bore  within  himself  during  bis 
lifetime  all  his  heirs  of  every  dasa.  Wlien 
he  became  seised,  tbe  Inheritance  limited  to 
his  blood  heirs  vested  In  him  and  he  took  a 
fee  simple  and  not  a  life  estate.  While  tbe 
grantor  conld  create  wtates  in  tbe  land,  he 
could  not  abrogate  the  statute  of  descents 
and  distributions. 

"In  creating  an  estate  of  inheritance,  other 
than  an  estate  tail,  the  inheritance  cannot  be 
restricted  to  a  particular  class  of  heirs.  Thus 
an  estate  to  one  and  his  'heirs  male,'  or  'hein* 
female,'  would  be  regarded  as  a  fee  simple:  the 
limitation  to  tbe  particular  class  of  heirs  be- 
ing reirarded  as  surplusage."  1  Washburn  on 
Real  Property  (6th  Ed.)  |  163. 

William  G.  Hammond,  dean  of  the  St.  Lou- 
is law  school  and  lecturer  on  the  history  of 
the  law  at  several  American  universities,  ap- 
pended to  his  edition  of  Biadtsttxie  tbe  fi^- 
lowing  Ulnminatlng  note  bearing  upon  this 
subject. 

"Althongb  the  owner  In  fee  simple  has  an  ab- 
solute power  of  controlling  bis  propor^,  and  can 
do  what  he  pleases  with  it,  geoeroUy  speakinfr. 
there  is  one  very  important  limitation  upon  this 

power. 

"He  cannot  change  tbe  state's  law  of  descent, 
e.  g.,  he  cannot  make  it  descend  to  sons  only. 
All  he  can  do  is  to  give  it  or  rather  to  give  par- 
ticular estates  in  it,  to  specified  individuals  diir* 
ing  a  limited  period.  He  can  give  it  to  whom  he 
pleases  for  life,  or  for  years,  with  a  remainder 
over  to  the  grantee's  oldest  aoa,  or  to  any  other 
individual,  whether  existing  or  not,  if  properly 
specified  and  limited. 

"In  this  case,  of  course,  no  person  can  chanirP 
the  disposition  made  of  It  until  the  last  re- 
mainderman entitled  to  take  comes  into  being 
and  into  possession  of  tbe  estate. 

"Formerly  many  attempts  were  made  by  in- 
genious limitations  to  keep  the  property  in  tii'i^ 
copdition  for  many  generations.  *  *  *  It  if 
evident  that  this  would  change  tbe  law  of  tbe 
state  so  far  as  this  i^nrticular  property  wa§ 
concerned,  by  substitoting  for  a  fee  simple  an 
endless  succession  of  life  estates."  2  Hann 
mond's  Blackstone's  Commentaries,  p.  203. 

The  Judgment  of  the  district  court  is  re- 
versed, and  tbe  cause  is  remanded,  with  dl- 
rectl<m  to  quiet  tbe  plalntUTs  title.  All  the 
Justlcea  concurring. 


Digitized  by  Google 


Kan.) 


KIBBT  T.  BBOADDDS 


875 


KIRBT  V.  BROADDUS.    (No.  10188.) 
(SupTeme  Court  oC  Kansas.   Jan.  9.  181S.) 

(SvOtthut  by  the  Court.) 

1.  Deeds  ({  128*>— Intkbbst  CovywrwD—Bmjs 
IN  Shxlzjet's  Oabe— Application. 

The  nile  Id  Shelley'e  Case,  except  as  ap- 
plied to  wills,  is  a  part  of  the  common  lav  of 
tfaia  state,  and  tberefiore  a  deed  to  a  named 
ftrantee  for  life,  witb  a  provision  tlutt  at  his 
death  the  title  shall  vest  in  his  heirs,  enables 
him  to  make  an  effective  conveyance  of  the  fee. 

[E^  I4ote.— For  other  cases,  see  Deeds,  Cent 
^.^If  413-115^  410-421,  427:   DecTlHtc.  S 

(Additional  Bvllahut  iy  Editorial  Utaff.) 

2.  Deeds  (S  128*)  —  CoNsraucnoN  —  Estate 
Cheated— "Rule  in  Shelley's  Case." 

The  "rule  in  Shelley's  Case"  is  that,  where 
a  conveyance  is  made  to  one  for  his  life  with  a 
provision  that  at  his  death  the  title  shall  pass 
to  his  beirs,  the  craotor  is  condutively  pre- 
sumed to  intend  uat  upon  the  death  of  the 
grantee  named  the  title  shall  pass,  not  only  in 
accordance  with,  hnt  by  virtue  of,  the  law  of 
descent;  and,  having  chosen  to  vest  an  inherita- 
Ue  estate  in  the  grantee,  the  grantor  cannot, 
by  describing  It  as  one  for  lifs  only,  effectively 
forbid  the  grantee's  alienation  of  the  fee. 

[Ed.  Not&— For  other  cases,  see  Deeds,  Cent. 
Dir.^  If  41S-41Q,  419-4217*27 ;   DeeTlMg.  .| 

For  other  definitiona,  see  Words  and  Phrases, 
First  and  Second  Series,  Rale  in  Shelley's  Case.] 

Appeal  from  District  Court,  Leavenworth 

County. 

Action  by  Mary  Broaddus  Kirby  against 
Anne  Lee  Broaddus.  Fiwn  a  Judgment  for 
plalnUfr,  defendant  appeala  Afflrmed. 

Walter  B.  Brown,  of  Atchison,  for  appel- 
lant Wasgener  &  Cballias,  of  Atchl8<«.  for 
appttOee. 

MASON,  J.  Mrs.  Marr  A.  Broaddus  exe- 
cuted to  her  sons  J.  Norris  Broaddus  and 
John  W.  Broaddns  a  warranty  deed  which 
was  In  the  usual  form,  excepting  that  after 
the  description  of  the  property  It  contained 
tbese  proTlslras: 

"This  conveyance  Is  made  upon  the  following 
conditions:  First,  said  grantor  reserves  a  life 
estate  in  said  premises  to  herself.  Second,  said 
grantor  hereby  conveys  and  Intends  to  convey  to 
said  J.  Norria  Broaddus  and  John  W.  Broaddus 
a  life  estate  only  in  said  premises  after  the  ex- 
piration of  the  life  estate  of  the  grantor  in  said 
premises,  and  upon  the  death  of  said  J.  Norris 
Broaddus  and  John  W.  Broaddus  the  fee  to  the 
premises  herein  shall  vest  absolutely  in  the  heira 
ot  said  J.  Norris  Broaddus  aofi  John  W.  Broad- 
dus." 

Thereafter  J.  Kcorls  Broaddus  (his  wife 
Joining  and  John  W.  Broaddns  (nnmarried) 
reamveyed  the  property  to  their  mother  (now 
Mrs.  Klrby),  who  brought  an  action  to  quiet 
her  title  against  Anne  Broaddus,  tbe  mi- 
nor daughter  of  J.  Norris  Broaddns.  An  an- 
swer was  filed  in  behalf  of  the  defendant  as- 
awtlng  that,  by  reason  of  the  tects  already 
stated,  she  bad  a  rested  interest  as  remain- 
derman ;  her  ftither  taartng  talECT  only  a  life 
estate  under  the  deed  from  bis  mother.  A 


'  demurrer  to  the  answer  was  sustained,  and 
an  appeal  is  taken  from  that  ruling. 

[1 , 2]  The  question  presented  Is  whether 
the  conveyance  from  Mary  A.  Broaddus 
vested  In  J.  Norris  Broaddus  and  John 
W.  Broaddus  a  title  In  fee  or  merely  a 
life  estate  with  a  remainder  to  their  heirs, 
and  this  depends  up(m  whether  the  rule 
in  Shelley's  Case  is  In  force  in  this  state 
as  applied  to  deeds.  The  argument  la 
made  for  the  appellant  that  the  rule  in  the 
Shelley  Case  Is  no  part  of  the  common  law 
of  Kansas,  not  being  adapted  to  the  condi- 
tions and  wants  of  our  people;  the  reasons 
for  it  having  no  place  under  our  eysten). 
The  rule  la  sometlmea  aald  to  have  been 
founded  solely  upon  principles  of  feudal  law 
that  have  no  application  In  this  country,  but 
more  substantial  grounds  for  It  have  also 
been  stated.  While  it  has  been  denounced 
by  some  authorities  as  arbitrary  and  unrea- 
sonable. It  has  been  commended  by  others 
as  well  founded,  and  as  accomplishing  good 
results.  The  rule  In  substance  Is  this: 
Where  a  conveyance  Is  made  to  one  fur  his 
life  with  a  provlalon  that  at  bis  death  the 
title  shall  pass  to  his  "heirs,"  the  grantor  is 
conclusively  presumed  to  intend  that  upon 
the  death  of  the  grantee  named  the  title 
shall  pass  not  only  in  accordance  with,  but 
by  virtue  of,  the  law  of  descent;  and,  hav- 
ing chosen  to  vest  an  inheritable  estate  la 
such  grantee,  the  grantor  cannot,  by  de- 
scribing it  as  one  toe  life  only,  effectively 
forbid  the  grantee's  alienation  of  the  fee. 
There  Is  a  reasonable  basis  for  saying  that 
the  real  intention  of  the  grantor  in  such  case 
is  that  upon  the  death  of  the  grantee  the 
new  owners  shall  derive  their  title  by  Inherit- 
ance. He  obviously  has  In  mind  no  particu- 
lar beneficiaries  of  his  own  grant.  He  la 
content  that  the  law,  as  It  shall  exist  when 
the  grantee  dies,  whatever  It  may  be,  and 
however  it  may  have  been  changed  since  the 
execution  of  the  deed,  shall  determine  Oie 
disposition  of  the  tltl&  Hia  essential  pur^ 
pose  la,  as  the  rule  interprets  It.  to  vest  the 
fee  In  the  grantee,  but  to  disable  him  from 
alienating  it  This  be  cannot  do,  and  the 
attempted  restriction  in  Ineffective.  13  Cye. 
087;  note^  3  L.  B.  A.  (N.  S.)  668.  See,  also, 
Durand  v.  Hlgglus,  67  Kan.  110,  72  Pac.  667 ; 
Brady  V.  Fuller,  78  Kan.  448,  96  Pac.  864; 
Howe  V.  Howe,  93  Kan.  — ,  146  Parf  878, 
decided  at  this  session, 

"Upon  the  absolute  transfer  of  an  estate,  the 

grantor  cannot,  by  any  restrictions  «r  limita- 
tions contained  in  the  instrument  of  transfer, 
defeat  or  annul  the  legal  consequences  which 
the  law  anaexea  to  the  estate  thus  transferred. 
If,  for  iDStance,  upon  the  transfer  of  an  estate 
in  fee,  the  conveyance  shouU  provide  that  the 
estate  thereby  conveyed  should  not  be  subject  to 
dower  or  to  curtesy,  or  that  it  should  not  de- 
scend to  the  faelra  general  of  the  grantee  upon 
hia  dying  intestate,  or  that  the  grantee  should 
have  no  power  of  disposition  over  it,  the  provi- 
sion, in  either  of  these  cases,  would  clearly  be* 
inoperative  and  void,  because  the  act  or  thing 
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forbidden  is  a  rlglit  or  Incident  whtch  the  law 
annexes  to  every  estate  in  fee  simple,  and  to  give 
effect  to  such  provisiona  would  be  simply  permit- 
ting individuals  to  abrogate  and  annul  the  law 
of  the  state  by  mere  private  contract.  Ibis  can- 
not be  done."  Steib  t.  Whiteheed,  lU  lU.  247, 
26L 

Since  at  this  time  one  cannot  eoarer  a  fee 
simple  In  land  and  at  tbe  same  time  forbid 
Its  alienation  by  the  grantee,  there  is  notb- 
Ing  archaic  In  ludding  that  he  cannot  (wlth- 
bnt  leglslatlTe  autliorl^  accompllsb  exactly 
the  same  result  by  mer^  calling  tbe  title 
he  bestows  a  life  interest 

The  wisdom  of  the  rule  need  not  'be  dis- 
cussed. Its  history  and  <>pezation  are  ^bo- 
rately  cnuddered  In  a  series  of  cases,  with 
an  aocompanylng  note,  in  29  L.  B.  A.  (N.  S.) 
OSS,  963.  It  is  a  wdl-iecognlzed  part  at  the 
common  law  which  has  been  adfq;»ted  In  this 
8tat&  Oen.  Stat  1909.  |  9890.  In  Peck  t. 
Ayrea,  79  Kan.  467, 100  Pac.  283,  It  waa  said 
that  the  rule  has  been  abrogated  here,  but 
Uiere  tbe  title  created  by  a  will  was  under 
consideration.  In  Bunting  t.  Speek,  41  Kan. 
424.  4SS,  437,  21  Pac  288.  292  <8  !<■  B-  A. 
690).  it  ^as  said: 

"The  rule  in  Shelley's  Case,  which  was  a  part 
of  the  common  law,  has  been  repealed  or  altered 
by  ell  the  states  except  in  Maryland,  Geor^a, 
Texas.  Indiana,  and  Pennsylvania.  In  this 
state,  however,  it  [the  repeal]  affects  wills  onl^. 
*  ♦  ♦  When  this  devise  took  effect,  the  rule  in 
Shelley's  Case  waa  in  force  in  this  state ;  btit 
by  revision  of  1868  (chapter  117,  S  S2)  it  was 
abrogated  so  far  as  wills  are  concerned." 

The  partial  repeal  of  the  rule  in  Shelley's 
Case  (Oen.  Stat  1909,  |  9829)  was  effected  by 
a  section  of  a  new  chapter  on  wills,  adopted 
at  the  time  of  the  general  revision  of  the 
statutes  In  1868.  At  the  same  session  of  the 
Legislature,  and  as  a  part  of  the  same  gen- 
eral plan,  tbe  entire  law  of  conveyances  was 
revised.  If  it  had  been  the  purpose  to  do 
away  with  the  rale  entirely,  it  seems  clear 
that  a  provision  on  the  subject  would  have 
been  Inserted  in  the  chapter  relating  to  deeds. 
The  abrogation  of  the  rule  so  far  as  wills 
were  concerned  was  a  recognition  of  its  ex- 
istence, and, proves  that  the  matter  engaged 
the  attention  of  the  lawmaking  body.  That 
no  change  was  made  in  this  respect  In  the 
statute  regarding  conveyances  seems  to  dem- 
onstrate that  the  Legislature  at  that  time 
waa  satisfied  with  the  operation  of  the  rule 
so  far  as  It  affected  deeds. 

■  The  judgment  is  affirmed.  All  the  Jnsttces 
concurring. 

HUNDLBT  DBT  GOODS  CO.  T.  LINVILLB. 
(No.  iseifi.) 

(Supreme  Court  of  Kansas.    Jan.  9.  1915.) 

(SvUaltta  ly  the  Court.) 

Biujs  Ajn>  NOTES  ({  637*)— FKAUD— Issnii^ 

■  SnmciEPtCT  OF  Evidence. 

There  was  no  sufficient  evidence  of  fraud  in 
tbe  procnring  of  the  promissory  note  sued  od  to 
justify  th(!  submission  to  the  jnry  of  the  ques- 


tion of  fraud  as  determinative  of  the  validity  of 
the  note. 

[Ed.  Note.— For  other  eases,  see  Bills  and 
Notes,  Cent  Dig.  H  1S6^1S93;  Dee.  Dig.  { 
537.*] 

Burch,  3^  dissenting. 

Appeal  trom  District  Court  Mltch^ 
County. 

Action  by  the  Hundley  Dry  Goods  Com- 
pany, a  corporation,  against  W.  H.  Linvllle. 
From  judgment  for  defendant,  plaintiff  ap- 
peals. Reversed. 

Kagey  &  Anderson,  of  Beloit,  for  appellant 
Charles  W.  Clarke  and  Edgar  Bennett  both 
of  Washington,  Kan.,  fOr  app^lee. 

SMITH,  J.  The  appellant  the  Hundley 
Dry  Goods  Company,  sold  a  bill  of  goods  to 
the  LiuvlUe  Dry  Goods  Company,  amounting 
to  over  $800.  Before  any  payments  were 
made  on  the  bill  the  Llnvllle  Dry  Goods 
Company  sold  its  entire  stock  of  dry  goods 
to  one  J.  H.  Huyck,  who  assumed  and  agreed 
to  pay  tbe  wholesale  bills  ontstanding,  in- 
cluding the  bill  of  appellant  Huyck  paid 
nothing  thereon,  but  sold  the  stock  of  goods 
to  one  C.  W.  Jolley,  who  In  turn  assumed 
and  agreed  to  pay  all  the  wholesale  bills.  In- 
cluding the  bill  of  appellant  but  neither  did 
Jolley  pay  anything  thereon.  Some  time 
thereafter  Mr.  Babb,  a  representative  of  tbe 
Hundley  Dry  Goods  Company,  came  to  W.  H. 
Llnvllle,  who  had  been  president  of  the  I^- 
ville  Dry  Goods  Company,  when,  as  api)eara 
by  the  testimony  of  Linville  in  the  tran- 
script the  following  colloquy  occurred  be- 
tween Llnvllle  and  Babb: 

"A.  He  (Babb)  said  his  people  sent  him  oat  to 
straighten  up  the  accounts  of  the  Linville  Dry 
Goods  Company.  He  wished  to  get  that  in  some 
kind  of  shape  different  from  what  it  was,  and  I 
told  him  that  Mr.  Jolley  was  assuming  that  por- 
tion, and  he  said  Jolley  was  not  able  to  assume 
that,  and  be  didn't  want  to  settle  that  matter 
without  my  rignatnre  or  guaranty.  Q.  What 
did  Babb  want  to  do?  A.  He  wanted  me  to  sign 
a  note.  Q.  What  did  he  say?  A.  He  said  ifl 
would  sign  It  Mr.  Jolley  would  then  sign;  that 
it  would  be  retamed  to  me  and  never  be  turned 
into  the  company.  Q.  What  did  be  say  would 
be  done  with  the  note  if  Mr.  Jolley  would  sign 
it?  A.  I  don't  know,  I  cannot  repeat  the  words 
he  used  right  along,  bat  however,  if  Mr.  Jolley 
signed  the  note,  he  had  money  enough  at  the 
Farmers*  State  Bank  of  Washington  to  cover 
this  and  bold  the  note  in  the  bank,  to  l>e  turned 
over  to  the  bank  and  not  be  applied  on  ^e  ac- 
counts. Q.  After  these  remaru  by  Mr.  Babb, 
what  did  you  do?*  A.  I  finally  signed  the  note. 
Q.  For  how  much?  A.  Whatever  tiie  note  csU- 
'  for,  eight  hundred  and  some  doUan.  Q. 
What  waa  done  with  this  note  after  you  atcned 
it?  A.  About  the  next  thing  I  heard  •  •  • 
Q.  (Interrupting)  Did  you  deliver  this  note  to 
Mr.  Babb?  A.  Yes.  sir.  Q.  After  signing  and 
delivering  this  note  to  Mr.  Babb,  did  you  have 
any  further  conversation  with  him  that  day?  A. 
Yes,  sir.  Q.  What  was  that?  A.  Well,  before 
1  left  town,  Mr.  Babb  came  to  me— I  was  at  the 
depot— and  he  said  Mr.  Jolley  bad  refused  to 
sign  the  note,  and  then  we  went  back  uptown. 
Q.  Babb  told  you  that  JoUey  bad  refused  to 
sign  tbe  note?  A.  Yes,  sir.  Q.  What  was  then 
done?   A.  We  came  down  to  Mr.  Bennett's  of- 
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fice  in  Washington,  and  Ur.  J'oUey  ftnallr  signed 
another  note  for  the  same  amount  Q.  Payable 
to  Che  Hnndley  Dry  Goods  Company?  A.  Yes, 
sir.  Q.  What  was  done  with  that  note?  A. 
Mr.  Babb  put  It  in  hb  pocket.  Q.  Was  this 
note  signed  by  yon  returned  to  yon  ?  A.  No,  sir. 
Q.  It  was  to  bare  been?  A.  Yes,  sir;  accord- 
ing to  our  former  agreement.  Q.  But  was  it 
afterwuda  returned?  A.  No;  never  vas.  Q. 
This  man  Babb,  who  was  he?  A.  He  was  at- 
torney or  agent  for  the  Handley  Dry  Qoods 
Company.  Q.  Where  was  this  note  drawn  and 
dened  by  you?  A.  In  Mr.  Bennett's  office  at 
Washington,  Kan.  Q.  Any  one  presoit  besidn 
you  and  Mr.  Babb?  A.  Mr.  Bennett.  Q.  Waa 
that  aU?  A.  That  was  all." 

The  court  Instmcted  the  Jury,  In  snb- 
Btance,  that  UnTllle  was  not  personally  re- 
Bponsible  for  the  entire  Indebtedness  of  the 
I^Tille  Dry  Goods  Company  tintll  he  sign- 
ed the  note  in  question ;  that  be  was  not  re- 
sponsible on  the  note  It  the  same  was  pro- 
cared  by  &lse  r^resentatfona  made  by  tbe 
plalntUTs  agent  wltb  the  Intent  to  dieat  and 
defraud  tbe  defendant  In  the  giving  of  the 
note,  and  plaintiff's  agent  knew  them  to  be 
false  when  made,  and  the  defendant  believed 
them  to  be  tme,  and  relied  tiiereon  and  was 
indpced  tjbereby  to  ezecnte  and' deliver  the 
note  sued  on  when  otherwise  he  would  not 
have  done  so. 

The  note  sued  on  was  an  unconditional 
promise  to  pay  tSe  amount  apedfled  therein 
at  a  certain  time,  and  we  cannot  agree  that 
tliere  was  any  snfiUdant  eridence  that  Lin- 
vUle*!  signature  was  procured  through  fraud. 
Mr.  Unville  testifled,  as  above  set  forth: 

"That  JoUey  was  not  able  to  assume  that  [the 
debt  of  the  LinviUe  Dry  Goods  Company],  and 
he  [the  solicitor]  did  not  want  to  settle  the  mat- 
ter without  my  signature  or  guaranty.  *  *  * 
He  saM  if  1  would  sfgn  it,  Mr.  JoUey  would 
then  sign;  that  It  would  be  returned  to  me  and 
not  turned  In  to  tbe  company.  *  *  *  If  Mr. 
JoUey  signed  the  note,  he  bad  money  enough  at 
the  nrmera^  State  Bank  at  Washington  to  cov^ 
cr  tUa  and  hcdd  the  note  at  the  bank,  to  be 
tamed  over  to  the  bank  and  not  applied  on  the 
accounts." 

It  further  appears  tliat  JoUey,  the  second 
purchaser  of  tbe  stodc  of  goods,  did  sign  a 
note  for  about  the  same  amount,  but  it  does 
not  appear  that  linvUle  demanded  the  re- 
turn of  his  note,  which  he  sa^  was  a  part 
of  the  agreement  upon  which  he  signed  it 
He  says  he  was  present  when  Jolley  signed 
tbe  note,  and  it  appears  that  he  allowed  the 
solicitor  to  go  away  with  both  notes  without 
objection.  In  fact,  he  was  in  about  the  same 
condition  that  he  would  have  been  had  he 
and  Jolley  signed  the  same  note  and  the 
solicitor  had.  In  substance,  informed  him 
that  he  would  not  accept  Jolley's  note  alone. 

We  conclude  that  the  evidence  does  not 
support  tbe  verdfct  of  the  Jury  which  under 
the  instructions  must  be  based  upon  a  find- 
ing of  fraud  in  tbe  procuring  of  the  note. 
It  cannot  be  said  that  tbe  note  was  given 
without  any  consideration,  although  the  con- 
sideration did  not  pass  to  UnvlUe  personal- 
ly, but  to  the  corporation  of  which  he  was 
president  and   a  stockholder.   In  effect,  the 


note  waa  givok  htm.  as  a.  aurety  for  his 
corporation. 

Tbe  ffloUon  for  a  new  trial  abonld  have 
been  sustained.  The  Judgmrat  is  reversed, 
and  the  case  is  remanded  for  a  new  trlaL 

JOHNSTON,  C.  J.,  and  MASON,  POBTSR, 
BBNSON,  and  WEST,  JJ.,  ooncurrii^ 

BtTBOH,  J.  X  diaaenL  The  evidence  was 
sufficient  to  diow  that  tbe  delivery  waa  for 
a  special  purpose.  Negotiable  Instruments 
Act,  I  2S,  Gen.  Stat  1909,  |  S2e9,  and  caaea 
cited  In  Storey  v.  Stoiey.  214  Fed.  978,  181 
O.  G.  A.  sea.  The  use  of  paper  delivered  fas 
a  special  purpose  ndy,  and  not  for  the  cre- 
ation of  a  debt,  for  a/Oust  purposes  oonsti- 
tutes  fraud. 

SMITH,  J.,  Jolna  In  the  dissent  at  Mr. 
Juatloa  BUBOH. 


LBAVBNS  V.  HOOTBB.  (No.  18870.) 
(Supreme  Court  of  Kansas.   Jan.  9,  191S.) 

(SvUaiv*  by  t\e  Court.) 

L  Appeal  and  Esbob  (§  1048*)— Witnebbes 
(I  330*)— Habmlbss  Ebbob— Cboss-Exami- 
mation— Restbiotioit. 

In  an  action  upon  a  promissory  note,  one 
of  the  principal  issues  b^ng  whether  the  lilain- 
tiff  was  a  bolder  In  due  course,  it  ia  held  that 
no  prejudicial  error  was  committed  in  restrict- 
ing his  cross-ezaminaticMi  oonceming  the  cir- 
cumstances under  wbldi  he  acquired  it. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  tt  4140-1145,  4151.  4168- 
4160:  Dec.  Dig.J  1048;*  Witnesses.  Cent.  Dig. 
H  1108-1108;  l5ec.  Dig.  |  330.*] 

2.  Bnxs  AND  Notes  ({  638*)— Tbiax.  (H  200, 

296*)— iNBTBDCnONS— KEFETinon— -FaAUD. 

Vartons  trial  rulings  examined,  and  M4 
not  to  require  a  revetsaL 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  »  1896-1898.  1900-1010; 
Dea  Dig._t  638;' Trial,  Cent  Dig.  H  661-659. 
705-718.  716,  716,  718 ;  Dec.  Dig.  H  260,  296.*] 

Appeal   from    District   Court,  Osborne 

County. 

Action  by  K.  G.  Leavens  against  John  J. 
Hoover.  Frnn  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Afllrmed. 

Hawkes  ft  Else,  of  Osborne,  for  appellant 
Bowersock  ft  Hall,  of  Kansas  City,  Ho.,  and 
J.  E.  Mitchell,  of  Osborne,  for  appellee. 

MASON,  J.  K.  O.  Leavens  obtained  a 
judgment  upon  a  promissory  note  against 
John  J.  Hoover,  who  appeals.  The  note 
was  executed  to  W.  E.  Ralguel  by  Hoover, 
who  defended  on  the  ground  that  It  was  pro- 
cured by  fraud.  In  that  false  representaUons 
were  made  to  him  with  respect  to  the  value 
of  shares  of  stock  In  a  corporatlcm,  for  the 
purchase  (tf  whldi  It  was  given.  Leav^u 
claimed  as  an  innocent  purchaser.  No  spe- 
cial findings  were  made,  and  It  is  not  cer- 
tain whether  the  Jury  found  that  the  allega- 
tioDS  of  fraud  were  not  sustained,  or  that 
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tbl8  defense  mm  mA  aTaUable  agalnat  the 
plaintiff. 

Tbe  petition  allied  a  commercial  Indorae- 
mmt  by  Balgoel,  wblch  was  denied  under 
oatlL  Raiguel'ti  name  waa  attaidied  to  an 
indorsement  on  the  note,  but  the  defoidant 
maintains  tbat  thwe  was  no  erldence  what- 
ever of  the  gennlneiess  of  tbe  siguatare,  and 
that  therefore  this  Issne  ^ould  not  have 
been  sabmltted  to  tbe  Jury,  There  was  cir- 
cumstantial eridence  which  probably  war- 
ranted the  inference  that  Baignel  made  or 
authorized  the  Indonement,  but  this  need 
not  be  determined,  as  there  was  direct  erl- 
dence on  tbe  subject  The  defendant  testified 
t^at  he  bad  had  some  correapondenoe  with 
Ralguel.  He  was  then  ashed  if  be  was  suffi- 
ciently familiar  with  his  handwriting  to 
identify  it  positir^.  The  record  shows 
this  answer: 

"I  would  think  I  could  poritlTely,  I  new  had 
sufficieat  knowledge'  of  oia  Bignatnre  to  the 
affidavit." 

He  was  then  asked  if  the  signature  so  far 
as  be  knew  was  g^ulne,  and  answered: 

"So'  far  as  I  know  it  ia  his  signature.  I  am 
not  sufficiently  acuuainted  with  bis  handwrit- 
ing to  be  positive.*' 

It  is  suggested  that  the  context  shows  tbat 
the  word  "not"  must  have  been  omitted  from 
the  record  of  the  first  answer  quoted.  This 
may  be  granted;  bat  the  fair  Interpretation 
of  the  answers  Is  that,  having  some  familiari- 
ty with  Raignel's  liandwriting,  the  defend- 
ant believed  tbe  signature  to  be  genuine. 
There  being  nothing  elsewhere  In  the  record 
to  suggest  a  doubt  on  the  subject,  this  evi- 
dence was  sufficient  to  support  a  finding  of 
its  genuineness. 

The  plaintiff  contends  that  it  is  really  Im- 
material whether  or  not  he  was  an  Innocent 
purchaser  of  the  note,  because  the  defend- 
ant's own  evidence  showed  that  no  actionable 
misrepresentations  were  made  to  him,  and 
that  his  subsequent  conduct  prevented  bis 
relying  on  that  defense.  The  defendant  as- 
serts that  misrepresentations  were  made  to 
him  regarding  the  value  of  the  corporate 
stock  for  which  tbe  note  was*  given.  The 
plaintiff  argues  that,  In  view  of  the  defend- 
ant's opportunity  for  investigation,  the  case 
is  within  tbe  rule  that  false  statements  re- 
garding values,  being  matters  of  <^inlon  rath- 
er than  of  fact,  do  not  in  legal  coutempla- 
tioQ  constitute  fraud.  Ease  v.  Freeman,  72 
Kan.  666,  83  Pac.  400;  20  Cyc  49.  The 
defendant,  however,  among  olber  matters, 
some  ot  wblch  were  of  a  similar  (diaracter, 
alleged  that  false  statements  were  made  to 
him  concerning  the  kind  of  water  rights 
appurtenant  to  lands  owned  by  the  corpora- 
tion. These  were  representations  of  fact 
upon  which  the  defendant  might  have  a  right 
to  rely.  The  plaintiff  also  insists  that,  be- 
cause the  defendant  retained  the  stock  after 
becoming  fully  advised  of  the  situation,  he 
is  precluded  from  asking  a  rescission  of  tbe 
concracL    The  defendant  relied  upmi  the 


damaeas  be  suffered,  as  an  offset  to  the 

note,  and  for  that  purpose  no  return  of  the 
stock  wsB  neoessarr. 

[1]  Tbe  note  was  dated  July  13,  1D06,  and 
was  due  In  two  years  from  that  time.  Tbe 
plaintiff  testified  that  he  purchased  It  In  tiie 
early  part  of  1909.  On  his  cross-ezaxnlna- 
tloi  this  coIlOQuy  totsk  place : 

"What  was  the  consideration  for  this  note 
you  paid?  I  paid  for  tbat  note  and  some  oth- 
ers for  my  services  to  Van  Asmus.  What  w&ee 
tbose  services?  Introducing  to  people?  Ya, 
and  assisting  him." 

A  little  later  he  was  asked,  "Wbea  did 
yon  Introduce  Mr.  Van  Asmus  to  these  gentle- 
men in  Kansas  City?"  An  objection  to  the 
Question  as  incompetent,  irrelevant,  and  Im- 
material was  sustained,  and  of  this  ruling 
complaint  Is  made.  In  reply  to  this  the 
plaintiff  says  in  his  brief: 

"There  was  no  intimation  whatever  that  a 
contract  existed  between  plaintitf  and  Van  As- 
mus under  which  the  former  received  the  note 
18  months  before  he  paid  for  it,  and  Bach  was 
not  tbe  case.  Tbe  transaction  was  executed 
on  both  sides  early  in  1909.  As  plalntiS  testi- 
fied, he  purchased  the  note  at  that  time,  and 
the  lower  eoiirt  did  not  abuse  its  dlscretioiL  in 
refusing  to  allow  defendant  to  cover  this  mat- 
ter again." 

This  Is  not  a  sufficient  answer  to  the  ob- 
jection. The  defendant  was  entitled  to  cross- 
examine  tbe  witness  In  detail  for  the  very 
purpose  of  determining  tbe  accuracy  ot  bis 
general  statement,  wbldi  was  of  the  nature 
of  a  coscluslon.  The  matter  might  possibly 
have  become  Important,  for  one  who  pays 
for  a  note  after  baving  notice  of  an  Inflnnlty 
is  not  a  holder  In  due  course  (Gen.  Stat.  1909, 
I  6307),  although  It  is  said  that  where  a  note 
Is  transferred  as  paymoit  for  personal  prop- 
erty a  delivery  of  all  the  property  before 
notice  Is  not  indispensable  (7  Gyc.  943).  How- 
ever, the  Inquiry  was  not  pressed  further. 
The  question  objected  to  was  not  asked  in 
dli«ct  connection  with  the  testimony  as  to 
tbe  time  and  nmnner  of  the  plalntilTB  ac- 
quiring tbe  note.  No  stetement  of  its  pur- 
pose is  shown,  and  there  Is  no  afflnnative 
showing  that  the  attention  of  the  trbil  court 
was  directed  to  the  phase  of  the  matter  that 
is  DOW  presented.  In  the  course  of  his  re- 
buttal evidence  the  plaintiff  testified  as  fol- 
lows: 

"State  the  circumstances  under  which  you 
came  into  the  possession  of  this  note.  For  serr- 
ices  rendered  Van  Asmus.  And  you  paid  for 
this  a  valuable  consideration?  State  whether 
or  not  70U  paid  for  this  a  valuable  considera- 
tion. *  *  •  Go  ahead  and  state  the  circum- 
stances under  which  you  became  the  ovoer  of 
this  note.   In  payment'of  my  services." 

The  trial  Judge  then  asked  these  ques- 
tions, amcmg  others,  receiving  the  answers 
indicated : 

"When  did  you  first  see  this  note— the  ¥3.- 
000  note?  The  first  part  of  1909.  How  did 
you  get  possession  of  the  note?  Van  Asmus  had 
this  note  and  some  others,  and  he  wanted  me 
to  assist  in  floating  bis  proposition  in  Kansas 
City,  and  he  Cold  me  if  I  would  do  so  he  would 
turn  these  notes  over  to  me.** 
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On  cross-examination  he  was  asked  when 
he  bad  his  first  talk  with  Van  Asmus  about 
the  notes,  and  replied  that  he  could  not  ex- 
actly rememljer;  that  he  received  the  notes 
shortly  afterwards.  The  question  aa  to 
when  be  had  introduced  Van  Asmus  was  not 
renewed,  nor  was  any  further  question  ask- 
ed bearing  upon  the  time  when  the  plaintiff's 
services  in  payment  at  the  note  were  per- 
formed. In  this  situation,  it  cannot  be  said 
that  In  sustaining  the  objection  to  the  single 
question  the  court  committed  reversible  es- 
ror.  It  was  not  shown  that  at  any  time  before 
the  action  was  brought  the  plaintiff  was  ad- 
vised of  the  claim  of  fraud. 

The  plaintiff  also  testified  on  his  original 
examination  that  before  he  purchased  the 
note  Van  Asmus  told  him  what  It  was  giv- 
en for,  but  the  court  sustained  an  objection 
to  a  farther  question  as  to  what  It  was. 
This  was  perhaps  too  close  a  restriction  up- 
on the  cross-examlnatlou.  But  it  is  not 
made  to  appear  that  the  ruling  was  preju- 
dicial. The  inquiry  was  not  extended  or  re- 
newed, and  there  was  at  no  time  any  con- 
troversy as  to  what  the  note  was  given  for. 
The  statute  (Civ.  Code,  S  307  [Gen.  at  190U,  S 
S901])  does  not  require  a  litigant  to  show 
what  answers  would  have  been  returned  to 
the  excluded  questions,  In  order  to  urge  a 
new  trial  on  the  ground  of  the  denial  of  a 
ri^t  to  cross-examine  the  adverse  party. 
Mcintosh  V.  Oil  Ca,  S9  Kan.  288,  131  Pac. 
151,  47  L.  B.  A.  (N.  S.)  730.  Bnt  it  does 
forbid  the  granting  of  a  new  trial  without 
an  afflnqatlve  showing  Uiat  the  ground  re- 
lied on  affected  the  result  We  do  not  think 
the  record  can  be  said  to  idiow  a  probability 
that  any  prejudice  resulted  from  the  rulings 
complained  of.  It  Is  suggested  that,  "if  Vaa 
Aamns  told  plaintiff  what  the  note  was  given 
for,  then  plaintiff  could  not  be  an  innocent 
purchaser  of  the  note."  That  does  not  fol- 
low, for  a  statement  In  a  note  of  the  transac- 
tion which  gave  rise  to  It  does  not  affect  its 
negotiability.^  Qen.  Stat  IdOO,  {  5256;  Bank 
V.  Llghtner,  74  Kan.  736,  88  Pa&  69. 

[2]  An  instruction  was  asked,  which  the 
court  refused,  that  in  determining  the  ques- 
tion of  the  plaintiff's  right  to  be  deemed  an 
Innocent  purcbaser  the  Jury  might  take  into 
consideration  all  the  evidence  of  the  circum- 
stances  under  which  he  acquired  the  note, 
including  bis  business  relations  with  the  per* 
eon  from  whom  he  received  It  It  might 
well  have  been  given;  but  its  omission  was 
not  error,  especially  In  flew  of  the  fact  that 
the  Jnry  were  told  that  in  determining  the 
existence  or  nonexistence  of  any  fact  they 
could  take  Into  consideration  all  the  evi- 
dence tending  to  prove  or  disprove  it,  intend- 
ing the  surronndlng  drcnmstances. 


Complaint  is  made  of  an  instruction  that 
evidence  of  fraud  in  the  procuring  of  the  note 
was  not  to  be  considered  in  deciding  whether 
the  plaintiff  was  an  Innocent  purchaser.  No 
misapprehension  can  have  resulted  from  this, 
for  the  Jury  were  elsewhere  told  that,  U  such 
fraud  were  shown,  the  burden  of  proving 
want  of  notice  was  on  the  plaintiff. 

An  instruction  was  given  to  the  effect  that, 
although  fraud  may  have  been  practiced  up- 
on the  defendant  In  the  procuring  of  the 
note,  no  sum  in  the  way  of  damages  therefor 
could  tie  allowed  to  the  defendant,  if  the 
plaintiff  knew  nothing  of  the  fraud  and  was 
not  a  party  to  It  This  Is  complained  of  by 
the  defendant  as  Ignoring  the  requirement 
that  the  plaintiff,  to  have  the  benefit  of  his 
Ignorance  of  the  fraud,  must  have  been  a 
purchaser  for  value,  in  due  course  of  busi- 
ness, and  before  maturity.  The  plaintiff 
seeks  to  Justify  the  instruction  on  the  ground 
that  there  was  no  conflict  in  the  evidence  as 
to  these  matters,  and  contends  that  in  any 
event  no  prejudice  resulted,  inanmuch  as 
they  were  fully  covered  in  other  parts  of  the 
charge.  We  are  inclined  to  believe  that  this 
instruction  referred  only  to  the  possibility  of 
damages  being  found  in  excess  of  the  amount 
of  the  note,  and  becoming  the  basis  of  a 
money  Judgment  against  the  pUlntU^  in 
wfaidi  case  it  was  unobjectionable. 

The  last  instruction  objected  to  reads: 

"If  the  plaintiff  purchased  the  note  before 
due,  and  for  a  valnable  cunsideratioD.  then  be- 
fore he  would  be  chargeable  with  notice  of  any 
infirmity  in  the  instrument  he  tnntt  have  actual 
knowledxe  of  the  detect  or  defects  aa  claimed 
by  the  defendant,  or  knowledge  of  such  facts 
that  bis  action  in  taking  the  instniment  amount* 
ed  to  bad  taitb  upon  bis  part" 

The  defendant  crItlcizeB  this  on  the 
ground  that: 

"It  leaves  oot  of  consideration  the  element  of 
good  faith,  want  of  notice,  and  in  the  usual 
coune  of  business,  which  must  exist  in  order 
to  protect  a  purchaser  of  a  negotiable  instro- 
ment" 

The  statute  uses  the  term  "holder  In  due 
course"  to  describe  one  who  holds  a  note  free 
from  defenses  available  to  prior  parties 
among  themselves.  Uen.  Stat.  1909,  fi  5310. 
It  spedfles  what  is  necessary  to  coostituie 
such  a  holder  (Oen.  SUt  1909,  3  &305),  and 
his  obtaining  the  paper  "In  the  usual  course 
of  business"  Is  not  named  as  one  of  them; 
that  ground  being  covered  by  the  phrase 
"that  he  took  it  in  good  faith  and  for  value." 
The  Instruction  embodied  the  requirement  of 
good  faith  by  making  bad  faith  equivalent  to 
notice.  Its  purpose  was  to  define  the  term 
"notice,"  which  it  did  snbstuntlally  In  tbe 
words  of  the  statute.  Gen.  Stat  1909.  f  6309. 

The  Juc^ment  la  affirmed.  All  the  Justices 
concurring. 
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MBW  «t  eL  T.  SMITH.   (No.  19166.)  t 
(Snpraoe  Court  of  Kaasas.    Jon.  9,  1916.) 

(Byllabua  hy  the  Court.) 

1.  Witnesses  (8  159*)— Gompktkhot— Teans- 
aotioitb  with  decedent. 

In  an  action  to  recover  possessltHi  of  cer- 
tain real  estate  on  the  ground  that  a  deed 
therefor  bad  been  procured  by  fraud  and  that 
the  defendant  took  bis  title  with  notice  of  snch 
frand,  the  plaintiff  testified  to  transactiona 
and  commuDicatlona  had  peraonally  by  her 
with  one  of  the  defendant's  grantors  who  was 
charged  with  the  fraud;  euch  grantor  being 
present  as  an  attorney  in  the  case.  At  a  sub- 
sequent  trial,  such  grantor  having  died,  the 
plaintiff  was  on  the  defendant's  objection  pre- 
cluded from  testifying  to  the  matters  covered 
by  such  former  testimony,  and  thereupon  of- 
fered  in  evidence  the  stenographer's  transcript 
thereof.  Beid,  that  an  objection  thereto,  on 
the  grounds  of  incompetency  and  because  it 
concerned  transactions  and  communication  had 
[lersonally  with  a  deceased  grantor  from  whom 
the  defendant  claimed  title,  was  propaly  over- 
ruled. 

[Ed,  Note.— ror  other  cases,  see  Witnesses, 
Gent  Dig.  H  629,  664,  666-669,  671-682; 
Dec  Dig.  1  tt9.«] 

2.  Etidbncb    (I   682*)  —  Stenoobaphis's 
Tbansceipt^Depobitions. 

The  statute  permitting  the  use  of  the 
stenographer's  transcript  of  testimony  (Gen. 
Stat  1909,  I  2407)  does  not  restrict  such 
use  to  the  limitations  which  attadi  to  a  depo- 
sition under  sections  &9S1  and  6968  (Coda 
Civ.  Proc.  Si  337,  358). 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  SS  2419-2423;  Dec.  Dig.  |  682.*] 

8.  Fleadinq   <S{  98,  969*)  —  iNConaisTENT 

Dbfbnseb-~Ei.ection. 

The  defendant  claimed  title  by  virtue  of 
his  purchase,  and  also  claimed  the  right  to 
possession  by  reason  of  having  paid  off  certain 
incumbrances  which  had  been  placed  thereon 
by  the  plaintiff.  Upon  motion  of  the  plaintiff, 
the  defendant,  over  his  protest,  was  required 
to  elect  between  these  defenses  and  elected  to 
stand  npon  his  claim  of  title.  At  a  subsequent 
trial  he  was  held  bound  by  sucb  previous  elec- 
tion. Held,  tliat  the  two  defenses  are  not  in- 
consistent, and  the  election  was  improperly 
required,  and  for  that  reason,  as  well  as  be* 
cause  it  was  compulsory,  the  defendant  should 
not  have  been  held  bound  thereby. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Die.  »  189,  190,  1199-1209;  Dec  Dig. 
H  93,  369.*r 

4.  SUBBOQATIOK    (8  23*)— PATUBNT    OT  IN- 
OmiBBAITCES— EPFBOT— MeBOEB. 

Such  payment  did  not  as  a  matter  of  law 
work  a  merger  of  the  interests  of  tbe  mort- 
gagees and  the  owner-merger,  under  the  cir- 
cumstances being  optional  with  tbe  owner. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  18  60-66;  Dea  Dig.  |  23.*] 

5.  EjECTUEnr  (8  26*)— Eqihtable  Defense. 

Altbougb  it  was  determined  that  tbe  de- 
fendant took  liis  title  with  notice  of  facts  suf- 
ficient to  put  him  upon  inquiry  leading  to 
knowledge  of  the  fraud  of  one  of  bis  grantors, 
ao  that  he  must  yield  up  possession  and  lose 
wliat  he  paid  for  the  land,  still,  having  paid 
off  certain  mortgages  placed  thereon  by  the 
plaintiff,  the  latter  cannot  oust  him  from  pos- 
session until  she  has  accounted  to  him  for  tbe 
amount  thus  paid ;  bis  right  of  subrogation 
being  similar  to  that  of  a  mortgagee  in  pos- 


session and  based  upon  the  same  principles 
of  equity  and  fair  dealing. 

[Ed.  Note. — For  other  cases,  see  Ejectment^ 
Cent  Dig.  88  107-113;  Dec  Dig.  8  26.*] 

(Additional  Byllabua  by  Editorial  Btaff.) 
6.  Election   of   Reuedieb— "Elbction"  — 
"Hobson's  Choice." 

The  very  word  "dection"  rigniSee  a  free 
dkolce,  and  an  election  by  eompalsioa  is  an 
anomaly.  An  election  whi.cfa  involves  no  free- 
dom of  choice  is  known  as  "Hobson's  choice,'' 
which  is  defined  as  a  lAoice  without  an  alter- 
native (citing  Words  and  Phrases,  Election). 

Appeal  from  District  Court,  Greenwood 
County. 

Action  by  Smella  New  and  another,  as 
tmatee  of  Emella  New,  a  ccmrict,  against  J. 
A.  {Smith.  From  Judgment  for  plainUffs,  de- 
fendant appeals.  BeBmndeJ,  wltb  dlrectlMiB 
to  modify. 

See^  also,  86  Kan.  1. 110  Pae.  880l 

T.  A.  Kramer,  of  Eldorado,  for  appellant. 
John  Stowell,  of  Seneca,  Clogston  &  Clogston, 
of  Eureka,  and  Ctasie  &  Woodbum  Bros.,  of 
Holton,  for  apifelleea. 

WEST,  J.  Tbta  la  in  fbrm  an  action  in 
ejectment  to  recover  title  and  possession  at 
a  240-acre  tract  of  land  In  Greenwood  county. 
The  defendant  in  his  answer  denies  the  alle- 
gations of  tiie  petltlcm  and  admits  his  posses- 
sion of  the  real  estate.  BeneaQi  the  sarf^ce 
of  these  pleadings,  the  real  Issae  ts  the  valid- 
it7  of  a  amveyance  f  nun  ttie  plaintifE,  Emelia 
New,  to  B.  a  Schnlts,.  the  wife  of  James 
Schult^  formerly  an  attorney  at  Eurdu,  and 
a  conveyance  by  B.  O.  Sdmlts  and  husbanA 
to  the  defendant,  J.  A.  Smith ;  the  dalm  of 
tbe  plaintiff  twdng  that  her  deed  was  procur- 
ed by  tbe  fraud  ot  James  Sclraltz,  and  that 
J.  A.  Smith  took  with  knowledge  ot  with  no- 
tice of  Bofilclmt  facts  to  have  put  htm  upon 
inquiry  leading  to  knowledge  of  suclh  fraudu- 
lent transaction.  When  the  ease  was  reached 
for  trial,  the  HeUoOanfft  oonnsel  In  bis  state- 
ment to  tbe  ]ury  said,  among  other  thii^ 
that  his  client  Smith  took  his  deed  In  good 
faith,  having  paid  good  money  for  it,  and 
went  into  poesessitm  and  afterwards  made 
improvements  and  paid  the  taxes;  that  tie 
paid  ott  the  Uiree  mortgages  upon  tbt  land 
out  of  his  own  funds;  whereupon  tbe  plain- 
tiff moved  that  the  d^endant  be  required  to 
elect  whether  be  would  r^  upon  bis  claim  of 
title  or  upon  his  claim  of  being  a  mortgagee  In 
possession,  and,  being  required  ao  to  do,  tbe 
defendant  under  protest  elected  to  stand  upon 
the  former.  At  a  subsequent  trial  the  court 
ruled  that  be  was  bound  by  his  previous  elec- 
tion. The  Jury  returned  a  verdict  in  favor 
of  the  plaintiff,  and  from  the  Judgment  there- 
on the  defendant  appeals  and  asaigna  many 
alleged  errors  touching  rulings  upon  the  ad- 
mission of  evidence,  In  giving  and  refusing 
instructions,  in  requiring  the  defendant  to 
elect,  and  In  refusing  to  consider  his  rights  as 
a  mortgagee  In  possession.   Upon  the  last 
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trial,  the  platnttff  vas  caUad  u  a  wttnea^ 
and  asked  If,  after  sbe  was  bionglit  to  Bore* 
ka  under  arrest  tor  tbe  murder  of  ber  former 
bosband,  elw  saw  Janiea  StAnlt^  and  npon 
objection  was  forbidden  to  state  wbat  conrer- 
satlon  she  bad  with  Mm.  One  of  tbe  plaln- 
tUTs  oonnsel  testifled  tbat  bef(n«  tbe  for^ 
mer  trial  Mrs.  Mew's  testimony  was  t^en, 
and  tbat  on  tbat  trial  Mr.  B<AinltK  was  pres- 
ent In  tbe  courtroom  and  appeared  as  one 
of  tbe  attorneys  In  tbe  case;  tliat  Mr. 
iimltb,  tbe  defendant,  was  also  present  at 
tbat  time;  that  Mr.  Scbnlts  was  not  sworn 
and  did  not  testU^  on  tbat  trial.  Then  tbe 
connsel  offered  a  transcript  (tf  this  testimony 
In  wblcli  tiie  witness  stated:  Oliat  she  saw 
Mr.  Scbulti  tbe  day  she  was  brought  to  Bu- 
reka  under  arrest  Tliat  be  came  to  visit 
her  and  said  a  few  words.  That,  after  Abe 
was  taken  to  the  Jidl  at  Wichita,  Mr.  Scbults 
rlslted  ber  ttiere  about  three  times,  dnrlnff 
one  of  wblcb  Tlslts  she  signed  a  paper  which 
he  said  was  to  protect  her  property,  but  abe 
did  not  know  at  the  time  what  the  paper  waa. 
That  he  called  Mary  Williams  In  the  hall  to 
come  in  and  sign  the  paper.  There  was  a 
tall  Blender  man  there.  Mr.  Schnltz  then 
said,  *Tfou  signed  this  paper,  Mrs.  New?"  to 
which  she  answered,  "Yes."  That  she  at  no 
time  made  an  agreement  with  him  that  he 
was  to  have  her  farm  If  he  would  defend  her 
in  the  criminal  case  or  had  any  agreement  as 
to  what  she  was  to  pay  talm  for  his  services. 
When  this  transcript  was  offered  in  evi- 
dence, Mr.  Schultz  was  no  longer  alive,  and 
the  defendant  contends  that  It  was  error  to 
admit  this  testimony,  and  that,  nnder  the 
statnte  which  provides  that  the  transcript  of 
the  stenographer's  notes  may  be  introduced 
in  evidence  under  like  circumstances  and 
with  like  effect  as  the  deposltiou  of  the  wit- 
ness, Mrs.  New,  being  present  In  court,  could 
not  bare  testified  by  depo^tlon,  and  that  it 
was  not  competent  because  in  respect  to  a 
transaction  had  personally  with  a  deceased 
person  prohibited  by  section  320  of  the  Code 
(Gen.  St  1909,  %  S914)  as  amended  by  diapter 
229.  Laws  of  1911. 

The  defendant  offered  In  evidence  the  rec- 
ord of  all  mortgages  that  were  on  the  real 
estate  when  deeded  to  Mrs.  Schults  and  to 
the  defendant.  Also  assignments,  releases, 
and  foreclosure  proceedings  concerning  them, 
and  offered  to  show  that  such  mortgages 
were  paid  by  the  defendant.  These  were  ex- 
cluded from  consideration  on  the  theory  that 
he  was  bound  by  his  former  election  to  stand 
on  bis  claim  of  title. 

It  Is  earnestly  contended  by  the  defendant 
tbat  he  not  only  had  a  right  to  have  this  evi- 
dence received  and  considered,  but  that  bis 
psyment  of  the  mortgages  with  his  own  mon- 
ey gave  him  the  right  to  be  subrogated  to 
that  extent  and  to  be  treated  as  a  mortgagee 
In  possession.  To  this  the  plaintiff  replies 
that  having  procured  the  laud  by  fraud,  or 
rather  that,  hsTing  taken  it  with  notice  of 
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tbe  fraud  by  wfaldi  ScbiUtE  procured  It  to  be 
conv^ed  to  his  wife,  the  defendant  Is  barred 
conidderatlon  as  a  mortgagee  In  posses- 
sion. 

[3, 8]  Tbe  matter  of  "election"  must  be  de- 
termined by  tbe  rightfulness  of  tbe  order  re- 
quiring it  In  Oie  first  place,  for  It  was  then 
made  under  compulsion  and  inotest,  and 
boice  the  defendant  could  not  be  held  bound 
Iqr  It  on  a  subsequent  trial  on  the  mere 
ground  that,  bavbig  once  elected,  be  must 
stand  by  such  election.  The  very  word  signlfles 
a  free  choice,  and  an  election  by  compulsion  la 
an  anomaly.  3  Words  and  ^ases,  p.  2330. 
An  election  which  Involves  no  freedom  of 
dudoe  Is  knovni  as  "Hobson's  dioiee,"  whldi 
Is  defined  as  "a  Choice  without  an  alterna- 
tive." Webster's  New  International  Diction- 
ary C1911  Bd.).  It  must  follow  therefore  that 
an  Involuntary  election  In  obedience  to  the 
otd»  of  Oie  court  was  not  such  a  choice  as 
would  bind  the  party  on  a  subsequent  Mai 
unless  for  the  sole  reason  tbat  it  was  right- 
fully ordered  at  the  first  trial.  But  when  one 
defends  an  action  for  the  recovery  land  on 
the  grounds  that  be  has  a  paper  title  which 
be  desdres  held  good,  and  Is  also  in  possession 
of  mortgages  on  sudi  land  which  be  has  paid, 
we  can  see  nothing  necessarily  irreconcilable 
about  the  two  defenses.  It  la  pn^r  in  an 
action  for  specific  performance  to  plead  In 
the  alternative  and  ask  for  damages  for  non- 
performance (Henry  v.  McKlttrlck,  42  Kan.  - 
486,  22  Pac.  576;  Naugle  v.  Naugle,  89  Kan. 
622,  1S2  Pac.  164),  and  It  is  gnite  possible  for 
one  to  purchase  incumbered  land  tbe  title  to 
which  may  be  uncertain  and  by  purchasing 
the  Incumbrance  hcrid  both  as  owner  and 
mortgagee ;  the  matter  of  merger  usually  be- 
ing one  of  choice  and  not  one  of  compulsion 
(Loan  Association  v.  Insurance  Ca,  74  Kan. 
272,  86  Paa  142;  Carson  v.  Fulbrlght,  80 
Kan.  624,  10&  Pac.  139;  Williams  v.  Brlcker, 
83  Kan.  53,  pp.  58-59,  109  Pac.  998,  30  U  R. 
A.  [N.  S.]  343;  Zuege  v.  Mortgage  Co.,  92 
Kan.  272,  140  Pac.  865). 

[1,2]  As  to  the  admissibility  of  the  tran- 
script of  tbe  evidence,  aside  from  the  com- 
petency of  the  witness,  it  should  be  observed 
I  that,  when  this  testimony  was  originally  of- 
fered, Mr.  Schultz  was  present  as  one  of  the 
attorneys  In  the  case,  although  he  did  not 
testify.  Mrs.  New  had  then  testified  about 
her  Interviews  with  ^r.  Schnltz  at  one  of 
which  she  had  signed  and  acknowledged  a 
paper  which  turned  out  to  be  a  deed,  aud- 
about  other  transactions  with  him  when  he 
acted  as  her  attorney.  Thla  was  followed  by 
a  cross-examination  by  her  counsel  covering 
in  detail  her  dealings  with  Mr.  Schnltz  after 
his  motion  tbat  ber  examination  in  chief  be 
stricken  out  was  overruled.  It  is  contended 
that  tbe  only  basis  for  admitting  this  tran- 
script Is  the  statute  providing  that  a  tran- 
script of  tbe  court  sten(^nnpher*s  notes  of 
one's  testimony  property  verified  and  certified 
nuy  be  introduced  under  like  drcumstauces 
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and  with  like  effect  as  tbe  deposition  of  such 
witness.    Gen.  Stat.  1909,  §  2407  (Laws  of 
1906,  c.  494)  §  1.    The  circumstances  under 
wbi<di  depositions  may  be  used  are  set  forth 
in  sections  5931  and  5953  (Code  Civ.  Proc.  SS 
337,  358),  an  essential  one  being  that  the  wit- 
ness is  not  and  cannot  be  in  attendance.  The 
witness  was  present  and  placed  on  the  stand, 
but  an  objection  to  testimony  by  her  was  sus- 
tained, and  plaintiff's  counsel  argue  that, 
bavins  been  deprived  of  4ier  evidence  by  this 
objection,  it  was  proper  to  introduce  the  tran- 
script of  her  former  testimony.    Tbe  objec- 
tion was  on  the  ground  of  the  Incompetency 
of  the  evidence  and  also  the  incompetency  of 
the  witness  to  testify  concerning  a  transac- 
tion with  a  deceased  person,  and  it  does  not 
appear  on  wtiich  ground  it  was  sustained,  j 
The  fact  that  the  transo'ipt  was  received  [ 
indicates,  however,  that  it  was  on  the  ground  . 
of  tbe  present  Incompetency  of  the  witness. 
Of  course,  aside  from  this  tbe  transcript  was 
properly  received  like  evidence  of  any  other 
statement  made  by  the  plaiutifT  In  tbe  pres- 
ence and  bearing  of  Mr,  Scbultz  and  undenied  '. 
by  him.  Fullenwlder  v.  Ewlng,  30  Kan.  15.  1 : 
Pac  300,  la  cited.  There  on  the  second  trial  | 
of  a  case  a  deposition  taken  on  a  former  trial  | 
was  oftered  as  tbe  affidavit  of  a.  witness,  and  . 
it  was  held  that  tbls  was  properly  rejected,  tbe 
witness  being  present  in  coort  It  was  also 
held  proper  to  prove  certain  conduct  and  Ian- ' 
-gnage  on  the  part  of  the  original  plaintiff  bad 
la  the  presence  of  tbe  Original  defendant. 
See,  also,  C,  K.  &  W.  R.  Co.  v.  Prouty,  S5 ; 
Kan.  503,  40  Pac.  909.  to  tbe  effect  that  It  l8  | 
error  to  admit  the  deposition  of  a  witness  I 
who  resides  outside  the  count?  but  wbo  is ' 
present  In  court  and  ready  and  willing  to 
testify. 

Before  the  oiactment  of  section  2407,  It  | 
had  been  held  that  tbe  stenographer's  notes  j 
of  evidence  formerly  taken  could  be  read  in 
evidence,  and  the  statute  makes  it  proper  to  ' 
introduce  the  transcript  made  and  certified 
by  him.    In  State  v.  Stewart,  85  Kan.  404. 
116  Pac,  4S9,  the  testimony  of  a  witness  vol- 
untarily given  in  the  preliminary  examina- 
tion of  the  charge  for  which  the  accused  was 
on  trial  was  held  admissible;   the  accused 
having  orispnaily  had  full  opportunity  to 
cross-examine,  and  the  direct  testimony  of 
the  witDcss  having  become  unavailable  by ' 
reason  o£  his  claiming  his  statutory  privil^e 
of  withholding  tbe  same.    The  previous  de- 
cisions were  referred  to  and  followed.  It  was  ! 
said  that  this  admissibility  did  not  depend 
so  much  on  the  presence  or  tbe  availability  of 
the  witness  as  on  the  availability  of  the 
testimony ;  that  the  testimony  of  Stewart, ; 
the  husband  of  the  defendant,  was  as  un- ' 
available  as  If  he  were  over  the  state  line. : 
The  case  of  Pratt  v.  Patterson,  81  Pa.  114, 
was  dted,  in  which  both  parties  to  an  action 
having  t^tified,  and  the  verdict  having  been 
set  aside,  and  one  of  the  parties  having  died, 
and  his  executor  having  been  substituted,  it 


was  h^d  competent  at  tbe  next  trial  to  read 
the  testimony  given  by  the  deceased  at  the 
former  trial.  Section  6931  provides  tbat  the 
deposition  of  a  witness  may  be  used  only 
when  he  is  a  nonrestd^t  or  absent  from  the 
county  or  unable  to  attend  court  or  dead. 
Section  2407  has  reference,  not  so  much  to 
the  matter  of  using  tbe  depositi<m  in  the  ab- 
sence of  witnesses,  as  using  the  transcript  of 
stenographer's  notes  instead  of  reading  them, 
and,  while  it  provides  that  such  transcript 
may  be  introduced  under  like  drcumstaacea 
and  with  like  effect  as  a  deposition,  it  does 
not  restrict  such  use  to  Instances  in  which 
depositions  only  may  be  used.  In  other 
words,  the  object  of  section  2407  is  not  to 
confine  transcripts  to  tbe  limits  applied  to 
depositions,  but  to  mrorlde  a  more  convenient 
way  to  use  testimony  formerly  taken  than  by 
reading  tbe  notes,  which  would  be  unintel- 
ligible to  tbe  jury,  and  reading  them  might 
in  many  cases  be  tedious  and  unsatisfactory. 

Tbe  question  remains  whether  or  not  this 
testimony  was  Incompetent  because  it  related 
to  a  transaction  bad  by  tbe  plaintiff  with  a 
deceased  person  "wtiere  eitber  (formerly  tbe 
adverse  par^)  party  to  an  action  claims  to 
have  acquired  title,  directly  or  Indirectly 
from  sncb  deceased  parson."  Laws  1911,  c 
229,  f  1.  Tbe  defendant  claimed  to  bare  ac- 
quired Utle  fnun  tbe  wile  of  tbe  deceased : 
but,  as  tbe  buahand  jcAued  In  Oie  deed,  he 
coidd  well  dalm  to  tiare  acquired  title  eitber 
directly  or  tadliectly  from  him.  Wben  this 
testinHmy  was  originally  given.  It  did  not 
relate  to  any  transactlMi  or  conunanloatlMi 
bad  with  a  person  then  deceased,  and  hence 
it  was  not  barred  by  the  statute  Invoked  by 
the  defendant  At  tbe  snbaequent  trial  Oie 
testimony  ^  tbe  witness  was  exdndcd  by 
reason  of  this  statute,  and  then  It  became  as 
unavailable  as  if  Bfrs.  New  bad  bem  absent 
in  another  state  or  ti^pless  on  a  bed  of  sick- 
ness; the  situation  thus  approaching  very 
nearly  tbe  one  presented  In  State  v.  Stewart, 
so  nearly,  indeed,  tbat  tbe  same'rule  must  be 
held  to  apply.  Authorities  are  cited  which 
would  lead  to  a  different  conclusion  and  which 
go  to  the  extent  of  holding  that  Mrs.  New 
sliould  be  deemed  to  liave  been  actually  testi- 
fying wlien  her  former  testimony  was  read, 
but  we  are  not  persuaded  or  convinced  by  this 
reasoning.  In  Collins  v.  McUulre,  7ti  App. 
Div.  443,  78  N.  Y.  Supp.  527,  it  was  held  by 
the  Appellate  Divlsloo  of  the  Supreme  Court 
of  New  York  tbat  the  competency  of  a  wit- 
ness depends  upon  the  facts  as  they  exist 
when  his  testimony  Is  given.  A  defeludant 
bad  testified  ou  bis  own  behalf  to  iieisoiial 
traasacti(»is  bad  with  the  plaintiff,  who  died 
before  being  called  as  a  witness,  and  bis  ad- 
ministrator was  substituted,  and  it  was 
sought  to  strike  out  tbe  evidence  under  a 
statute  similar  to  ours;  but  the  motion  was 
denied,  and  this  ruling  was  affirmed,  f(Hlow- 
ing  Comins  t.  Hetfleld,  80  N.  Y.  201.  It  is 
suggested  tbat»  wben  tbls  evldooce  was  oiig- 


Digitized  by  Go6gIe 


NEW  T. 


8MITB 


88» 


inally  giTen.  It  was  with  tbe  understandiag 
Ibat  Mr.  S(±nlte  staould  be  allowed  to  testify 
concerning  the  same  matters,  bat  as  a  demur- 
rer was  sustained  to  the  plaintUTs  evidence, 
the  OE^tortunity  did  not  arise  in  that  trial ; 
and  that  the  objection  that  It  covered  a  con- 
versation between  attorney  and  client  was 
waived  in  view  of  the  understanding.  But 
this  cannot  mend  matters  for  the  defendant, 
for  the  statute  does  not  preclude  the  client, 
but  only- the  attorney,  from  giving  such  con- 
versation. Gen.  Stat  1909.  |  5915,  subd.  4 
(Code  OiT.  Proc.  {  321,  subd.  4). 

It  Is  insisted  that  the  court  erred  In  sus- 
taining an  objection  to  questions.  In  sub- 
stance, whether  or  not  the  defendant  when 
be  bought  the  land  believed  that  the  plaintiff 
bad  in  good  faith  parted  with  all  her  interest 
in  it.  It  was  competent  to  show  his  motlTe, 
belief,  and  state  of  mind,  and  no  one  could 
know  so  well  as  be  what  they  were.  Baker 
v.  Railway  Co..  85  Kan.  263,  116  Pac  816. 
But  he  was  permitted  to  testify  that  he  did 
not  then  know  thcire  was  any  ciaim  made  by 
Mrs.  New  of  fraud  or  failure  of  considera- 
tion, and  that  he  had  never  beard  anything 
atxnit  any  controversy  as  to  how  Schnlts  got 
the  deed.  No  offer  was  made  to  show  what 
was  indicated  by  these  Questlims.  and  no  af- 
fldavlt  or  showing  thereof  was  produced  In 
BUi^rt  ot  the  motl{Hi  for  a  new  trial,  and 
It  caimot  be  said  that  matwlal  prejudice  ap- 
pears aa  to  the  mllng  in  question.  Clark  v. 
Morris,  88  Kan.  762, 129  Pac.  1195 ;  CaldweU 
V.  Modem  Woodmen,  89  Kan.  11,  130  Pac. 
642 ;  McXntOBh  v.  OU  Co.,  89  Kan.  289,  131 
I*ac.  151,  47  U  B.  A.  (N.  8.)  780;  Cheek  v. 
Railway  Ca,  89  Kan.  247,  181  Pac.  617; 
Treiber  v.  McCormack,  90  Kan.  67S,  186  Pac. 
268 ;  Leavens  v.  Hoover,  145  Pae.  877. 

We  have  examined  the  Instructions  given 
and  refused  wiUi  reference  to  tlie  complatnta 
made  concerning  them  and  to  ascertain 
whether  the  jury  were  proptfly  charged,  and, 
while  now  and  then  an  expression  might  have 
been  bettered  or  properly  omitted,  it  ap- 
pears that  the  imues  were  fairly  and  suffi- 
ciently presented  and  no  material  error  was 
committed  either  in  those  refused  or  in  those 
given. 

[4,  t]  The  only  remaining  point  requiring 
consideration  is  the  rightfulness  of  the  de- 
fendant's claim  to  be  treated  as  a  mortgagee 
In  possession.  This  term  is  a  familiar  one, 
but  it  bears  no  talismanlc  charm  or  potency 
to  confer  benefits  regardless  of  the  dictates 
of  fairness  and  equity;  on  the  contrary,  it 
is  an  expression  used  to  describe  a  situation 
In  which  those  very  dictates  demand  that  one 
be  made  whole  for  what  he  has  beneSteU  an 
estate  bcfpre  being  required  to  yield  it  up  to 
another  who  would  thereby  enjoy  an  un- 
earned advantage.  When  Mrs.  Schultz  took 
her  deed  to  the  land,  It  was  incumbered,  and 
these  incumbrances  remained  when  Mr. 
Smith  purchased  the  land.  They  represented 
money  loaned  to  a  former  owner  and  never 


paid  by  snch  owner,  so  that  the  utmost  tXtie 
Mrs.  New  could  erer  rightfully  claim  is  the 
equity  or  the  fee  burdened  with  these  in- 
cumbrances. These  Mr.  Smith  has  paid,  not 
on  account  of  or  at  the  behest  of  the  plain- 
tiff, but  presumably  because  they  had  to  be 
paid  to  save  the  land  which  he  claimed  to 
own.  Is  there  any  reason  why,  If  he  should 
be  compelled  to  torn  the  land  over  to  Mrs. 
New,  he  should  also  present  her  with  the 
amount  of  these  mortgages?  The  only  pos- 
sible reason  assigned  is  that  he  is  tainted 
with  the  fraud  by  which  the  title  was  pro- 
cured from  her.  But  this  is  not  an  action 
for  pnnltlve  damages.  It  Is  one  to  set  aside 
a  deed  and  regain  possession  of  land  on 
which  he  has  expended  under  color  and  claim 
of  title  enough  money  to  clear  such  title 
from  all  the  incumbrances  which  his  adver- 
sary voluntarily 'placed  upon  the  land.  He  la 
not  the  actor  in  this  drama,  but  the  party 
assailed,  and,  if  his  assailant  recovers  every- 
thing which  he  ever  procured  from  her  di< 
rectly  or  Indirectly,  it  would  seem  enough. 
And  to  tills  effect  are  the  authorities.  In 
Hofnian  v.  Demple,  62  Kan.  756,  35  Pac. 
803.  the  defendant  had  furnished  liquor  to 
make  the  husband  of  the  plaintiff  drunk  tor 
the  purpose  of  Indadtng  blm  to  convey  the 
homestead,  whereupcm  the  husband  procured 
the  wife's  signature  by  duress,  and  It  was 
held  that  the  plaintiff  had  no  right  to  re- 
cover the  land  freed  from  an  Incumbrance 
cleared  by  the  defendant  True,  the  grantors 
had  acquiesced  fdr  more  than  a  year  and  a 
half;  but  this  was  not  deemed  snffl<^t  to 
bar  the  reeovery  of  the  land,  and  It  was 
stated  to  be  Inequitable  that  more  should 
be  recovered.  In  Stouffer  t.  Harlan,  68  Kan. 
135.  74  Pac.  610,  64  L.  B.  A.  820, 104  Am.  SL 
Bep.  886,  many  dedsltma  were  reviewed,  and 
it  vniB  said  that,  whatever  may  be  the  his- 
torical source  of  the  rule,  it  should  be  acted 
upon  except  where  one  has  acquired  posses- 
sion of  property  "under  such  circumstances 
that  It  would  be  inequitable  to  permit  him 
to  assert  a  right  under  It"  In  Walters  v. 
Chance.  7S  Kan.  680,  68S,  85  Pae.  779,  It  was 
said  that  if  one  obtain  posaeasioiT  by  force, 
intimidation,  deceit,  or  fraud,  a  court  of 
equity  will  not  permit  him  to  profit  thereby. 
Here  there  is  no  claim  that  the  defendant 
obtained  possession  by  fraud  committed  by 
blm  upon  Mrs.  New — only  that  he  took  his 
title  with  the  knowledge  or  means  of  knowl- 
ed^  that  one  of  bis  grantors  had  defrauded 
her.  While  this  may  be  good  ground  for  re- 
quiring him  to  give  up  what  he  obtained  and 
to  lose  all  he  paid  for  It,  no  reason  is  ap- 
parent why,  in  addition,  he  should  lose  what 
he  has  paid  out  to  clear  the  title  from  liens 
placed  thereon  by  the  plaintiff.  Of  course.  It 
is  not  and  cannot  be  claimed  that  the  defend- 
ant is  a  mortgagee  in  possession — only  that 
be  should  be  treated  as  If  be  were.  More 
correctly  stated,  the  question  Is:  Should  he 
be  subrogated  to  the  rights  of  the  creditors 
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whose  11^8  he  satisfied?  As  said  In  Olson 
T.  Peterson,  88  Kan.  350,  361,  128  Pac.  191, 
194:  "Subrogation  Is  a  creature  of  equity, 
invented  to  prevent  a  failure  of  justice." 
And  It  was  tbere  said  to  be  broad  enough  to 
include  "every  instance  In  which  one  party 
is  required  to  pay  a  debt  for  which  another 
is  primarily  answerable,  and  which,  In  eq- 
uity and  good  conscience,  ought  to  be  dis- 
charged by  the  latter."  The  doctrine  of  sub- 
rogation or  equitable  assignment  was  con- 
sidered In  Fiddity  &  Depodt  Co.  t.  City  of 
Stafford,  144  Pac.  852.  See,  also,  Young  & 
Co.  V.  Ward  et  al.,  115  lU.  264,  8  N.  E.  512, 
and  Arnold  v.  Hoschlldt,  69  Minn.  101,  71  N. 
W.  829.  As  a  matter  of  simple  fairness  and 
In  line  with  the  essential  principles  of  eq- 
uity, we  bold  that  the  defendant  should  not 
be  ousted  until  made  whole  for  the  Incunk- 
brances  which  he  has  satisfied. 

Litigation  resulting  from  the  homicide  of 
Joseph  New  is  no  new  thing  in  this  court 
Dobbs  T.  State,  62  Kaa  108,  61  Pac.  408; 
Dobbs  V.  State,  63  Kan.  321,  65  Pac.  658; 
Smith  v.  Becker,  62  Kan.  541,  64  Pac.  70,  53 
L.  R.  A.  141;  New  v.  Smith,  68  Kan.  807,  74 
Pac  610;  New  v.  Smith,  73  Kan.  174,  84 
Pac.  1030;  New  r.  Smith,  86  Kan.  1, 119  Pac. 
380.  In  order  that  this  litigation  may  be 
ended,  and  In  view  of  the  circumstances 
shown,  the  amount  due  the  defendant  on  ac- 
count of  the  mortgages  paid  by  him  sbould 
be  ascertained  and  satisfied  before  the  plain- 
tiff la  let  into  possession.  If  there  is  a 
claim  for  rents  and  profits,  there  Is  no  rea- 
son why  proper  pleadings  and  proceedings 
cannot  be  flled  and  had  to  close  the  entire 
controversy. 

Finding  no  material  error  except  in  the 
<me  respect  indicated,  the  case  Is  remanded, 
with  directions  to  modify  the  judgment  in 
accordance  herewith.  AU  the  Justicea  con- 
curring. 

ADAMS.  Sherifl^  v.  MABIOOPA  COUNXT. 
(No.  139S.) 

(Supreme  Court  of  Arizona.    March  1,  1915.) 

Prisons  (8  18*)— Compensation  fob  Eibpxho 
Pbisorebs— Officers—  Salaeies. 

Under  Const  art  12,  $  4,  autborlzing  laws 
fixinx  sheriffs'  Balarles,  and  article  22,  S  17, 
regumng  laws  placing  all  officers  on  fixed  salar- 
ies, the  compensation  of  a  sheriff  assuming  of- 
fice on  the  day  of  the  admiwiion  of  Arizona  to 
BUtebood  is  fixed  by  Laws  1912,  c  03  (Civ. 
Code  1913,  par.  3228),  fixisc;  the  salaries  of 
sheiiib  in  coanties  of  the  first  class  at  $4,000 
per  annum,  and  he  may  not  retain,  under  Civ. 
Code  1901,  par.  2601.  repealed  by  the  Constitu- 
tion, one-half  of  the  amount  paid  him  by  the 
federal  govemment  for  the  support  of  federal 
prisoners  committed  to  the  county  jail. 

[Ed.  Note.— For  other  cases,  see  Prisons, 
Cent  Dig.  8S  47-56;  Deo.  Dig.  {  la*] 

Appeal  from  Superior  Court,  Blaricopa 
County;  J.  C.  Phillips,  Judge. 

Action  by  Maricopa  County  against  3.  D. 
Adams,  as  Sheriff  of  Maricopa  County. 


From  a  judgment  for  plaintiff,  d^radant  ap- 
peals. Affirmed. 

Alexander  ft  Christy,  of  Fboeniz,  for  ap- 
pellant 

ROSS,  O.  J.  The  appellant,  who  was  de- 
fendant below,  became  sheriff  of  appellee 
county  February  14, 1912,  the  day  of  admis- 
sion to  statehood.  During  hia  term,  1912- 
1913  lie  received  from  the  United  States  gov- 
ernment for  and  on  account  of  payment  for 
the  sutvort  and  ke^ng  of  United  States 
prisoners  In  the  county  jail  of  Maricopa 
coun^  the  sum  of  $6,741.75.  .  Ot  this  sum  lie 
paid  to  the  coun^  $3,872,  but  retained  the 
balance  of  $3,369.76,  claiming  it  aa  his  own. 
This  suit  was  brought  by  the  county  to  re- 
coTOT  tlie  laat-named  sum,  and  it  had  judg- 
ment The  defendant  has  ^>pealed  from  Oie 
judgment. 

The  aK>ellan^8  contention  Is  that  the  sum 
sought  to  be  recorered  from  him  was  **a 
compensation  attached  to  Uie  office  of  sheriff 
at  the  beginning  of  defendant's  term  of  office 
as  sheriff  of  Maricopa  comity,  whidi  com- 
pensation could  neither  be  diminished  nor 
abolished  durii^  hia  term  of  office."  Appel- 
lant makes  his  claim  to  the  moneys  «ned  fbr 
under  the  provislona  of  paragraph  204X1,  Be- 
vised  Statutes  1901,  which  reads: 

"The  sheriff  of  the  county  wherein  any  Unit- 
ed States  prisoner  is  recei^d  and  kept  by 
him  as  required  by  law,  shall  have,  receive,  and 
retain  for  his  own  use  fifty  per  cent,  of  all 
money  allowed  and  paid  by  the  United  States 
for  receiving,  supporting  and  keeping  such  pris- 
oner or  priwners  in  said  county  jaiL" 

Prior  to  statehood,  sheriffs  were  prin- 
cipally compensated  for  their  services  by  fees. 
By  paragraphs  2600,  2002,  B.  S.  1901.  the 
boards  of  supervisors  were  empowered  to 
make  additional  allowances  to  sheriffs,  dif- 
fering in  amount  according  to  class  of  coun- 
ty, and  in  paragraph  2602  this  additional  al- 
lowance Is  designated  as  "salary."  In  Patty 
V.  Greenlee  County,  14  Ariz.  422, 130  Pac.  757, 
we  hold.  In  effect  that  notwithstanding  the 
additional  allowance  was  designated  a  "sal- 
ary," still  the  sheriffs  of  the  state  fell  within 
the  class  of  officers  who  had  theretofore  been 
compensated  by  tbe  fee  system,  and  that, 
the  "fee  system"  having  been  abolished  by 
section  17,  art  22,  of  the  Constitution,  the 
Legislature  was  empowered  under  the  au- 
thority of  section  4,  art  12,  of  the  Constitu- 
tion, to  enact  laws  fixing  sheriffs*  salaries, 
and  that  the  Legislature  had  regulated  and 
fixed  the  salary  of  sheriffs  in  chapter  93,  p. 
691,  Session  Laws  1912  (chapter  2,  tit  IB, 
ClvU  Code  1913).  While  It  Is  true  that  the 
contest  in  the  Patty  Case  was  as  to  whether 
the  salary  fixed  by  the  board  of  supervisors 
or  the  one  fixed  by  the  Le^lature  should 
control,  in  deciding  that  the  legislative  act 
took  precedence  and  regulated  the  compensa- 
tion of  the  sheriff  we  said: 

"The  power  of  fixing,  IccreaBlng.  and  de- 
I  creasing  the  salaries  of  all  officers  of  the  state  if 
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nade  a  legidatlTe  fanction  by  the  CooslitatioD, 
and  its  power  la  tlut  respect  ia  not  limited  or 
qualified,  except  tbat  the  compensation  shall 
not  *be  increased  or  decreased  during  hia  term 
of  office.'  ** 

And  farther  on  in  the  (v^n^  ^  this  state- 
ment: 

"Tlie  salary  of  appellant,  if  ever  properly  fix- 
ed by  the  board  of  superrisors,  was  made  at 
the  first  eesrion  of  the  Lesislatnre  by  general 
law,  *fixed  and  definite.' " 

The  effect  of  that  decision  was  that  the 
salary  or  allowance  mentioned  in  paragraphs 
2e0O  and  2602,  B.  S.  1901,  that  could  be  al- 
lowed to  sheriffs  In  addition  to  their  fees, 
was  not  snch  a  salary  or  compensation  as  to 
prevent  the  Legislature  from  increasing  or 
decreasing  It  during  their  terms  of  office. 
For,  had  we  held  tbat  the  inhibition  of  the 
Oonstltatlon  as  to  Increasing  and  decreasing 
of  compensation  applied  to  sheriffs,  it  would 
have  resulted  very  disastrously  to  those  offi- 
cers, as  In  that  event,  the  Constitution  hav- 
ing admittedly  abolished  the  fee  system,  sber- 
UEs'  only  compensation  would  have  been 
such  sums  as  the  boards  of  supervisors  In 
tbelr  discretion  should  allow,  within  the- lim- 
its prescribed  by  secUons  2600  and  2602, 
supra,  and  in  certain  contingencies  the 
amounts  received  under  paragraph  2601. 
The  con^tntional  mandate  to  the  Legisla- 
ture, as  contained  in  section  4,  art  12,  was, 
when  taken  In  connection  with  section  17, 
art  22,  tliat  tt  should  enact  laws  placing  all 
state  and  county  officers  on  "fixed  and  defi- 
nite sBlftiies.'*  I^iagiaiA  8228  proridea 
tbat: 

"In  countiea  of  tbe  first  class  [Maricopa's 
class],  the  county  officers  shall  receive  respec- 
tively, as  full  compensation  for  the  services  re- 
quired of  them  by  law,  or  by  virtue  of  their 
office,  the  followfi^  salaries,  to  wit:  *  •  * 

"The  sherlfl;  four  thousuid  dollars  per  an- 
num." 

However,  if  the  sheriff  should  be  allowed 
«r  permitted  to  retain  money  received  by 
him  from  the  United  States  for  the  support 
and  keeping  of  United  States  prisoners,  his 
salary  would  not  be  fixed  and  definite,  but 
would  be  very  Indefinite;  the  amount  depend- 
ing upon  the  number  of  prisoners  committed 
to  the  county  jail  and  the  length  of  time 
confined  therein. 

We  are  persuaded  that  tbe  Legislature 
would  have  exceeded  Its  powers,  had  It  In 
direct  terms  provided  that  the  salary  of 
sheriff  should  he  |4,000  and  50  per  cent,  of 
amount  paid  him  by  the  general  government 
for  the  care  and  support  of  its  prisoners  com- 
mitted to  the  county  Jail,  for  the  Constitu- 
tion restricts  the  Legislature's  powers  to  pro- 
viding "fixed  and  definite  salaries."  Inas- 
much as  the  sums  that  boards  of  supervisors 
were  allowed  to  give  sheriffs  under  para- 
graphs 2600  and  2602  were  mere  allowances 
in  addition  to  fees,  If  the  appellant  is  right 
in  his  contention  that  he  Is  entitled  to  keep 
the  sum  sued  for,  he  would  also  be  entitled 
to  demand  and  recover  the  sams  as  provided 


in  paragraphs  2600  and  2602,  supra.  Only 
those  laws  of  the  territory  of  Arizona  were 
continued  in  force,  after  admission,  that  were 
not  repugnant  to  the  Constitution  (section  2, 
art.  22).  We  think  paragraph  2601,  B.  S. 
1001,  Is  in  conflict  with,  and  repugnant  to, 
the  provisions  of  the  Constitution  abolishing 
the  fee  system  and  providing  for  "fixed  and 
definite"  salaries  of  officers,  by  general  law. 

The  appellant  Is  entitled  to,  as  his  com- 
pensation, either  the  sums  that  he  may  be 
allowed  by  the  board  of  sui)ervIsors  under 
paragraph  2600,  and  the  sum  that  he  may  re- 
ceive as  provided  by  paragraph  2601  for 
keeping  federal  prisoners,  or  he  is  entitled  as 
full  compensation  to  the  sum  of  $4>000  as 
provided  In  paragraph  3228.  We  have  al- 
ready decided  In  the  Patty  Case  that  the  sal- 
ary fixed  by  the  Legislature  Is  the  "fixed  and 
definite"  salary  to  which  he  is  entitled. 

Judgment  afllrmed. 

FRANKLIN  and  OUNNINOHAM ,  J7.,  eOD- 
cor. 

JINKIAWAT  et  aL  v.  FORD  et  aL 
(No.  19181.) 
(Supreme  Court  of  Kansas.    Jan.  9,  1915- 
Behearing  Denied  Jan.  19,  1016J 

fBylUthMt  by  ffta  OonrAj 

1.  Lm  EsTAras  (S  18^— TazBB— Pnsoini 

LlABU—LlEV  TBNAIVT. 

It  Is  tbe  duty  of  a  tenant  tot  life  in  dos- 
sesBion,  and  enjoying  the  rents  and  profits  of 
land,  to  pay  the  taxes  thereon. 

[Ed.  Note.— For  other  cases,  Life  Es- 
tates, Cent  Dig.  H  39»  61;  Dec  Dig.  |  !&*] 

2.  Rehazndeks  (1 11^— Tax  Sais— Fokohasi 

BT  BKMAIRDBBHAH. 

A  remainderman,  not  In  possession  and 
having  no  right  to  the  occupancy  or  use  of 
the  land,  may  purchase  and  hold  a  tax  title 
tbereon  under  a  sale  for  delinquent  taxes 
which  the  life  tenant  ought  to  have  paid. 

[Ed.  Note.— For  other  cases,  see  Remainders, 
Cent.  Dig.  I  8;   Dec.  Dig.  |  II.*] 

8.  Rbmaindebs  (I  9*)— Tax  Title— HEaaxB 

IN  Lira  ESTATB— POBOHASB  BT  BeHAIN- 
nEBMAH. 

Where  a  reBainderman  porchaaes  a  tax 
title  in  tbe  dreumttances  above  stated,  and 
enters  into  possession  tinder  it,  and  afterwards 
takes  a  quitclaim  deed  from  the  life  tenant  the 
tax  title  is  not  necesearily  merged  in  tlie  con- 
veyance of  tbe  life  estate. 

[Ed.  Note.- For  other  cases,  see  Bemainders, 
Cent.  Dig.  |  6 ;  Dec.  Dig.  S  9.»] 

4.  BBUAIHDSB8  (|  11*)  —  POBCHASI  BT  BS- 
IfAlHnERMAIf  — TnXK  AB  TO  OXSKB  RE- 
XAINDKRUBK. 

One  of  several  remaindermen  who  does  not 
have  the  possession,  or  right  of  possession,  or 
right  to  rents  and  profits,  who  purchases  the 
property  at  a  sale  for  taxes  whidi  the  life 
tenant  ought  to  have  paid,  to  wlKm  a  tax 
deed  valid  on  its  face  la  Issued,  may  hold  tbe 
tax  title  for  his  own  use  and  bniefit  as  against 
other  romaindcrmen. 

[Ed.  Note.— For  otber  cases,  see  Remainders. 
Cent.  Dig.  i  8;  Dec.  Dig.  f  11.*] 

Appeal  from  District  Court  Clay  County. 
Action  by  Nora  Jinkiaway  and  others 
E^inst  Bertha   Ardella   Ford  and  others. 


■For  ethsr  eases  see  same  topie  and  swtioa  NUHBBR  In  Dso.  Die  *  Am.  Dlr  K«7-M<k  B&hm  *  Btp'r  Indexes 


Digitized  by 


Google 


886 


145  PAcimo 


t 

BBPOBTBB 


(Kan. 


From  Judgment  for  defmdants,  plaintiffs  ap-  < 

peat  Afflrmed. 

O.  Vincent  Jones  and  F.  L.  Wllllamg,  both 
of  Clay  Center,  for  appellants.  Dawes  & 
UUler,  of  Clay  Gwter,  for  appellees. 

BENSON,  J.  This  is  an  action  to  set  aside 
a  tax  deed,  and  also  to  set  aside  a  quitclaim 
deed  made  by  the  plaintiff  NoEa  Jinklaway 
to  the  defendant  Bertha  Ardella  Ford.  John 
Ertz,  owner  of  the  land  In  controversy,  died 
February  1,  1897,  leaving  a  will  by  which  he 
devised  to  his  wife,  Nora,  for  the  use  of  her- 
self and  her  children,  an  estate  for  life  In 
this  land.  He  left  five  children  by  a  former 
wife,  and  seven  children  by  his  wife  Nora. 
His  wlU  provided  that  after  the  death  of  bis 
wife  the  borne  farm  In  Clay  coonty,  now  the 
subject  of  this  action,  should  be  sold  and  the 
proceeds  divided  equally  between  11  of  his 
sons  and  daughtera  Five  of  the  dilldren  are 
Joined,  with  the  widow  (now  Mrs.  Jlnkiaway) 
as  plaintiffs,  and  7  are  d^endanta.  Mrs.  Ertas 
lived  on  the  home  farm  for  about  <me  year 
after  her  husband's  death,  when  she  leased  it 
for  a  term  of  eight  years  for  a  grain  rent  and 
moved  to  Clay  Center.  From  CAay  Center 
she  moved  to  Oklahoma  and  thence  to  Wich- 
ita, where  she  has  lived  since  November, 
1689.  The  taxes  on  the  land  for  the  year 
1887  were  not  paid,  and  it  was  accordingly 
sold  In  September,  1888,  to  Bertha  Ertz,  who 
is  a  defendant  in  this  action  by  the  name  of 
Bertha  Ardella  Ford.  The  taxes  for  the 
years  1888,  1899,  and  IBOO  woe  paid  by  the 
purchaser,  and  a  tax  deed  valid  in  form  was 
issued  to  her  on  September  7,  1991.  On 
September  8th  Mrs.  Ford  presented  her 
tax  deed  to  the  subtenant,  Mr.  Dlt^.  who 
was  in  possession  <HC  the  farm  holdli^  un- 
der the  tenant  to  whom  Mrs.  Erts  had 
leased  It,  and  demanded  the  rents;  Dicks 
agreed  to  account  to  her  for  rents,  and  pur- 
chased the  landowner's  share  of  the  oats  that 
bad  bem  raised  that  year  on  the  farm,  and 
agreed  to  lease  the  premises  from  Mrs.  Ford 
for  the  next  year.  Afterwards  Dicks  repudi- 
ated this  arrangement  and  threatened  to 
ludd  possession  under  the  old  lease.  Mrs. 
Ford  then  commenced  an  action  to  obtain  po»- 
session  under  the  statute  relating  to  forcible 
entry  and  detainer.  An  appeal  to  the  dis- 
trict court  was  taken  from  tbe  Judgment  ren- 
dered in  that  action.  Pending  the  trial  of 
that  appeal  the  case  was  settled,  and  Mr. 
IMcks  took,  a  lease  from  Mrs.  Ford  for  one 
year.  Mrs.  Ford  has  been  in  possession  her- 
self ever  since  the  expiration  of  that  lease. 
On  September  23,  1901,  Mrs.  Jinklaway  made ' 
and  delivered  to  A.  T.  Ford,  husband  of  the 
defendant  Bertha  Ardella,  a  deed  purporting 
to  remise,  release,  and  quitclaim  the  land  to 
Mrs.  Ford  for  a  consideration  of  $1.  It  ap- 
pears that  $5  was  tbe  amount  paid,  but  there 
was  evidence  tending  to  prove  that  $50  was 
promised,  although  the  evidence  on  this  mat- 
ter is  conflicting.  The  action  in  forcible  en- 


I  try  and  detainer  was  commenced  In  Novem- 
ber, 1901,  after  the  qaltclaim  deed  had  been 
obtained,  and  In  her  affidavit  In  that  actltm 
Mrs.  Ford  stated  "that  on  or  about  tbe  2Sd 
day  of  September,  1901,  said  plaintiff  becanae 
the  owner"  of  this  land.  It  will  be  observed 
that  the  date  thus  given  in  the  affidavit  Is  tbe 
date  of  the  quitclaim  deed.  In  the  original 
petition  it  was  expressly  alleged  that  Mrs. 
Ford  took  possession  under  her  tax  deed,  bat 
concealed  the  fact,  and  these  allegations  were 
repeated  In  different  parts  of  the  petition, 
making  concealment  one  of  the  grounds  for 
setting  aside  the  tax  deed.  These  allegatlous 
were  repeated  In  effect,  although  not  so  di- 
rectly and  emphatically  in  the  amended  pe- 
tition upon  which  the  case  was  tried.  In 
this  amended  petition  It  was  alleged  In  con- 
nection with  the  charge  of  concealment,  and 
a  promise  of  the  Fords  to  pay  the  taxes,  tbat 
Mrs.  Ford  and  her  husband  "were  at  that 
time  actually  in  possession  of  said  land,  hav- 
ing long  before  ousted  plaintiff's  tenant,  and 
were  claiming  to  own  the  same  under  the  tax 
deed."  Two  of  the  plaintiffs  were  ujinors. 
and  an  offer  was  made  In  their  behalf  to  re- 
deem from  the  tax  sales  by  paying  the  neces- 
sary amounts,  which  the  court  was  asked  to 
ascertain  for  that  purpose.  No  special  find- 
ings were  requested..  The  court  found  for 
tbe  defendant  Bertha  Ardella  Ford  on  her 
counterclaim  to  quiet  title,  and  against  all 
the  other  parties  plaintiff  and  defendant,  ex- 
cept the  two  minors,  and  dismissed  tbe  cause 
as  to  them  without  prejudice.  Judgment  was 
rendered  In  favor  of  Mrs.  Ford,  quieting  her 
title  as  prayed  for. 

[1-3]  The  principal  legal  questions  to  be 
considered  are:  First,  whether  one  of  several 
remaindermen  who  has  no  right  of  possession 
can  lawfully  purchase  and  bold  a  tax  title 
while  tbe  owner  of  the  life  estate  Is  la  pos- 
session enjt^ing  the  rents  and  profits;  sec- 
ond, where  a  remainderman  has  purchased 
the  land  at  a  tax  sale  and  obtained  a  tax 
deed  valid  upon  Its  face  and  teken  possession 
of  the  land,  will  a  quitclaim  deed  taken  from 
the  owner  of  the  life  estete  impair  or  affect 
her  righte  under  the  tax  deed?  third,  does 
the  remainderman  hold  tbe  property  under 
the  tax  deed  for  the  benefit  of  all  the  re- 
maindermen, subject  to  their  contribution  of 
an  eqnltable  proportion  of  the  expense? 

Proceeding  in  the  order  of  the  questions  as 
stated  above  it  should  be  remembered  that 
the  title  acquired  under  a  tax  deed  Is  an  in- 
dependent <me,  vesting  In  the  grantee  an 
estate  in  fee  simple  which  extii^ulshes  all 
former  rights  and  titles  of  Individuals. 
Board  of  Begeuts  v-  Llnscott  30  Kan.  'J-iO, 
265.  1  Pac.  81;  Belz  v.  Bird,  31  Kan.  139,  1 
Pac.  246.  A  person  who  is  under  an  obllga- 
Uon  to  pay  the  tax  upon  land  cannot  legally 
acquire  and  hold  a  valid  tax  title  upon  it. 
Keltb  V.  Keith,  26  Kan.  26;  Phlpps  v.  Phlpps, 
39  Kan.  495.  501,  18  Pac.  707:  Delashmutt 
v.  Parrent,  39  Kan.  548.  556.  18  Pac.  712. 
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The  conelatiTe  rule  tbrnt  ordinarily  one 
who  Is  under  no  sach  obligation  may  do  so  is 
Just  as  flrmly  established,  Wateraon  v.  De- 
voe,18  Kan.  223;  Nagel  t.  Tlepeiman,  74  Kan. 
82,  8S  Paa  OH.  88  Fac  869,  9  L.  B.  A.  (N.  S.) 
674,  10  Ann.  Gas.  9T7 ;  Baldwin  r.  Gibson,  85 
Kan.  207, 116  Pac  827;  note,  76  Am.  St  Bep. 
229,  23a  In  tbe  Nagel  Case  It  was  beld 
tbat  a  vlfe,  not  being  In  possession  or  re- 
ceiving tents,  and  under  no  other  obligation 
to  pay  taxes,  might  acquire  a  tax  title  upon 
her  husband's  lands.  It  Is  also  well  settled 
that  as  between  a  remainderman  and  a  Ufe 
tenant  the  latter  should  pay  the  taxes,  and 
that  the  remainderman.  In  the  absence  of 
some  agreemmt  or  controlling  equity,  Is  un- 
der no  obligation  to  do  sa  16  Cyc.  632 ;  Men- 
ger  T.  Garrutfaers,  57  Kan.  42S,  428j  46  ^c. 
712. 

Applying  these  principles.  It  seems  dear 
that  as  bet\reen  the  life  tenant,  Mrs.  Jlnkla- 
way,  whose  duty  It  was  to  pay  the  taxes,  and 
Mrs.  Ford,  holding  only  as  a  remainderman, 
chargeable  with  uo  such  duty,  the  tax  title 
Is  valid  so  Ult  as  the  ability  of  the  grantee 
to  acquire  It  at  the  time  It  was  purchased  Is 
concerned. 

Proceeding  farther  In  the  order  suggested 
above  the  next  proposition  to  be  considered 
is  the  eflFect  of  the  quitclaim  deed  upon  tlie 
tax  tltlft  Tbe  contention  (tf  the  parties 
claiming  adverse^  to  the  tax  title  Is  tbat  tbe 
Immediate  eifect  of  taking  'the  conveyance  of 
tbe  life  estate  was  the  payment  of  the  taxes 
co^'ered  1^  the  tax  deed.  This  effect  Is 
claimed  on  the  gronnd  that  tlie  life  tenant 
could  not  acquire  and  hold  a  tax  title  In  Un 
cireumstances,  and  that  by  accepting  the  con- 
Tcyanee  from  her,  Mrs.  BV)rd  took  upon  her- 
self the  same  burden.  That  Is,  that  If  Mrs. 
Jlnklaway  had  purdiased  the  land  and  taken 
the  tax  deed,  the  tranaactlon  would  have  been 
treated  as  a  payment  of  the  taxes,  and  that 
one  holding  under  her  is  subject  to  the  same 
disability.  It  has  been  held,  however,  that  a 
person  rightfully  holding  a  tax  deed  valid 
upon  its  face,  who  buys  an  outstanding  title, 
does  not  thereby  necessarily  as  a  matter  of 
law  relinquish  his  tax  deed  as  a  muniment 
of  title.  It  was  decided  In  Carson  v.  Ful- 
bright,  80  Kan.  624,  103  Pac.  130: 

"One  who  is  oot  under  any  obliKfttlon  to  pay 
taxes  upou  land,  nor  in  privity  with  one  so  lia- 
ble, may  obtain  a  tax  title  thereto,  and  when  in 
pomesslon  and  claiming  title  under  such  a  tax 
derd,  apparently  valid,  may  accept  a  convey- 
ance from  the  former  owner  without  incurring 
thereby  the  risk  of  Insing  his  land  for  failure 
to  pay  a  mortgage  riven  by  snch  former  owner 
and  outataading  when  tbe  taxes  became  de- 
linquent, although  the  mortfpiBor  had  covenant* 
fd  in  the  mortgage  to  pay  the  taxes."  SyL 

It  was  said  to  tbe  opinion: 

"When  the  taxes  tti>on  which  the  deed  was 
issued  became  delinquent,  and  at  the  time  the 
deed  was  issued  the  dcfrndant  was  under  uo 
obligation  to  pay  tbe  taxes,  and  hy  accepting; 
a  conveyance  aftenoard  from  tbe  former  own- 
er he  did  not  devest  Uinself  of  his  preriously 
acquired  title,  although  such  formar  owner 
was  bound  to  pay  tiie  taxes.    Such  an  effect 


cannot  be  daimed  onder  the  operatifm  of  the 
rule  of  merger,  for  merger  is  very  largely  a 
question  of  intention,  and  will  not  be  presumed 
when  it  would  operate  to  the  disadvantage  of 
tbe.pur^.  *  *  *  It  will' be  presomed  tbat 
the  conveyance  was  obtained  for  some  IwneSt 
and  not  for  a  burden," 

These  principles  apply,  perhaps,  with  great- 
er force  here  where  tbe  outstanding  Interest 
was  a  life  estate  only.  Taking  the  gnitclaim 
deed  cannot  be  construed  to  merge  the  tax  title 
without  doing  violence  to  tbe  Carson  decision 
with  which  tbe  court  remains  content.  Tbe 
appellants,  however,  distinguish  that  case  by 
referring  to  the  fact  that  tbe  tax  deed  there 
under  consideration  had  been  of  record  for 
over  five  years  and  therefore  was  not  assail* 
able  for  defects  not  apparent  upon  its  face, 
while  here  tbe  tax  deed  is  vulnerable  to  such 
an  attack.  In  this  situation  It  is  argued 
that  it  was  the  duty  of  Mrs.  Jlnklaway  to 
bring  a  suit  to  set  It  aside,  and  that  this  duty 
passed  to  Mrs.  Ford  by  her  acceptance  of  tbe 
quitclaim  deed.  The  proposition  is  that  In 
buying  an  Interest  presumably  for  ber  benefit, 
she  Imposed  upon  herself  the  daty  to  destroy 
the  title  which  she  already  possessed,  l^is 
presents  again  tbe  question  of  merger. 
Starting  with  the  premise  tbat  Mrs.  Ford 
having  at  the  time  she  purchased  the  tax 
title  capacity  to  do  so  and  had  acquired  a 
certain  Interest  in  tbe  land,  the  question  Is 
whether  that  interest  was  me^ed  in  the  \Ue 
estate  by  taking  the  quitclaim  deed.  Merger 
would  not  depend  on  tbe  extent  of  the  inter- 
est, whether  a  fee  simple,  or  one  that  would 
ripen  Into  a  fee  by  efflux  of  time.  Being,  as 
stated  in  the  Carson  Case,  and  others  cited 
in  tbat  opinion,  largely  a  question  of  inten- 
tion, we  are  constrained  to  hold  tbat  it  can- 
not be  presumed,  in  tbe  absence  of  an  agree- 
meiit,  express  or  implied,  to  do  so,  that  In 
taking  the  conveyance  of  the  life  estate  It 
was  the  intention  to  destroy  tbe  tax  title, 
the  latter  upon  Its  face  appearing  to  create 
an  estate  In  fee  simple.  Gen.  Stat.  1909,  | 
9479. 

The  appellants  construe  tbe  effect  of  tbe 
quitclaim  deed  as  creatinga  trust  ex  malifldo 
in  the  grantee  for  their  benefit.  Tbls  effect 
is  claimed  because  of  alleged  fraudulent  rep- 
resentations and  concealment  in  procuring  it. 
The  claim  was  made  in  the  petition  and  some 
evidence  was  offered,  supporting  It,  that  the 
deed  was  obtained  upon  the  representations 
that  tbe  land  was  atwut  to  be  sold  for  taxes 
and  would  be  lost  to  all  parties  if  tbey  were 
not  paid;  tbat  Mrs.  Ford  would  pay  the  tax* 
es  if  the  deed  were  made,  and  hold  the  land 
for  the  benefit  of  the  parties  in  interest  The 
evidence,  however,  only  presented  a  question 
of  fact  which,  In  view  of  the  general  finding 
against  the  appellants  and  in  favor  of  Mrs. 
Ford,  must  be  construed  as  finding  that  tbe 
contention  was  not  true.  The  weight  of  the 
evidence  and  credence  to  he  given  to  it  were 
for  the  court.  If  a  special  finding  had  been 
desired  on  that  particular  issue,  a  requefrt- 
for  it  should  have  been  madew  Any  consld- 
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eratioq  here  ct  tbe  legal  effect  of  micli  repre- 
aentatlons  would  be  unwarranted  in-  view  of 
ttie  findings.  In  this  connection  it  may  be 
said  tlmt  tbe  refusal  of  the  coort  to  aUow 
tin.  Jinklaway  to  testify  whether  she  wonld 
have  made  tbe  conveyance  bad  she  known 
that  Urs.  Ford  was  then  claiming  tbe  prop- 
erty under  a  tax  deed  Is  regarded  as  imma- 
terial, althoOfi^  an  answer  might  well  hare 
been  allowed.  For  the  purpose  of  this  rat- 
ing a  negative  answer  will  be  presumed.  The 
finding  of  the  court  sufilciently  Indicates  that 
sudi  an  answer  would  not  have  affected  the 
dedsion.  Errors  not  prejudicial  must,  under 
the  mandate  of  tbe  Code  and  in  pnrsuance 
of  good  practice,  be  disregarded. 

(4]  We-  come  now  to  tbe  third  question, 
whether  Mrs.  Ford,  In  the  attitude  of  a  re- 
mainderman riglitfally  holding  a  tax  title, 
holds  it  for  the  common  boieflt  of  all  ttie  re- 
maindermen; that  is,  whether  tibat  is  the 
legal  effect  of  her  purchase.  Tbls  question 
la  important  to  all  tiie  parties  except  Mrs. 
Jinldaway  and  one  of  the  appellants  who  has 
conv^ed  his  interest  to  Mrs.  Ford.  It 
should  be  observed  that  her  ooremalndermen, 
or  as  they  have  sometimes  been  called,  cotea- 
anto  in  remainder,  are  not  tenants  in  com- 
mon as  that  term  la  ordinarily  applied,  pos- 
sesion, or  a  common  rl^t  of  poasesBion,  be- 
ing essential  to  tenancy  tn  common.  The  re- 
maindermen hold  from  the  same  common 
source,  that  is,  under  tbe  will,  bat  indet>end- 
ently  of  each  other.  One  tenant  in  common 
may  not  hold  a  tax  title  against  his  cotenants 
fbr  virtue  of  tbe  commcm  possession  he  is 
equally  bound  with  his  cotenants  to  pay  the 
taxes  (Muthersbaugb  v.  Burke,  88  Ean.  260, 
6  Pac.  252),  and  for  tbe  same  reastm  redemp- 
tion by  one  is  effectual  for  aU.  Not  so  with 
coremaindermen.  They  have  no  common  pos- 
session or  possesion  ot  any  sort  from  which 
Bucb  consequences  may  flow. 

The  rights  and  obligations  of  life  tenants 
and  remaindermen  as  holders  of  tax.  titles 
were  considered  in  a  highly  instructive  opin- 
ion of  the  Supreme  Court  of  Iowa.  The  prin- 
ciples decided,  so  fiur  as  relates  to  this  con- 
troversy, may  be  stated  without  reciting  the 
facts  of  that  case.  It  was  held  that  re- 
maindermen who  are  not  in  possession  and 
have  no  right  of  possession  at  tbe  time  of 
the  sale  may  purchase  and  hold  an  outstand- 
ing tax  title  for  their  exclusive  beneSt 
against  other  remaindermen,  but  that  the  pur- 
chase of  a  tax  title  by  a  tenant  for  life  in  pos- 
session does  not  vest  the  title  in  blm  as 
against  remaindermen,  but  operates  as  a  re- 
demption from  the  tax  sale.  It  will  be  no- 
tired  that  tbe  first  point  decided  answers  the 
question  now  under  consideration.  The  court 
said  on  that  proposition: 

"Here,  however,  the  cotenants  in  remainder 
were  not  in  possession,  nor  did  they  have  any 
right  of  poflsession,  and  they  were  not  change- 
able with  the  duty  and  responaibllity  of  malcing 
payment  of  taxes.  As  between  themselves,  it 
cannot  be  said  that  there  were  any  reciprocal 
riehts  or  duties.  The  duty  of  paying  taxes 
rested  upon  the  life  tenants,  and,  should  one 


of  the  retnalndermen  have  seen  St 'to  pay  taxe» 
allowed  to  become  delinquent  for  tbe  protec- 
tion of  the  estate,  he  could  not  recover  any 
portion  of  the  amount  so  paid  from  bis  core- 
maindermen. There  being  no  duty  to  pay, 
there  coald  be  no  such  thing  aa  an  enforced 
co^t^i^ution."  CTrawford  v.  Meis,  123  Iowa. 
610,  99  N.  W.  186,  66  I*  B.  A.  154,  101  Am. 
St.  Rep.  337. 

Brief  reference  will  now  be  made  to  a  few 
of  the  cases  relied  upon  by  the  appellants  as 
supporting  a  contrary  view.  It  was  held  In 
Clark  V.  Llndsey,  47  Ohio  St.  437,  441,  25- 
N.  E.  422,  425.  9  L.  B.  A.  740,  that  where  a 
tenant  in  dower  neglects  to  pay  taxes  and 
one  of  several  tenants  in  common  in  remain- 
der purchases  the  land  at  a  tax  sale,  the 
purchase  will  inure  to  the  benefit  of  his 
cotenants  in  remainder.  The  opinion,  how- 
ever, refers  to  an  Ohio  statute,  providing 
that  when  a  tenant  In  dower  shall  neglect  to 
pay  taxes  so  long  that  the  lands  are  sold  for 
their  payment,  and  there  Is  no  redemption 
in  one  year,  the  tenant  in  dower  shall  for- 
feit that  estate  to  tbe  remainderman  or  re- 
versioner, who  may  thereupon  redeem  aa 
other  lands  are  redeemed.  A  doweress  hav- 
ing failed  to  pay  taxes  as  this  statute  pro- 
vided, two  of  tbe  remaindermen  purchased  at 
tax  sale.  On  the  question  whether  another 
remainderman  was  devested  of  his  estate  by 
tbe  tax  title,  tbe  court  said: 

"In  oar  view,  tbe  relations  existing  between 
tenants  la  commoa— whether  in  possession  of 
the  property  or  entitled  to  an  estate  in  re- 
mainder—Is of  a  nature  to  preclude  such  a 
result.  Just  dealing  and  the  confidence  neces- 
sarily reposed  in  each  other  would  surest  that 
owners  in  common  of  real  estate  should  con- 
suit  for  the  mutual  benefit.  While  one  should 
do  no  act  intentionally  to  the  detriment  of  the 
other,  good  faith  should  withhold  him  from 
all  action,  in  reference  to  tbe  common  prop- 
erty, that  would  work  exclusively  to  his  own 
advantage." 

It  will  be  seen  that  tbe  Ohio  court  places 
remaindernien  with  respect  to  each  other  on 
the  same  footing  as  tenants  In  common  in 
purchasing  tax  titles.  It  does  not  clearly 
appear  what  weight  was  given  to  the  statute 
referred  to  In  arriving  at  the  result 

Mississippi  decisions  are  cited  by  the  ap- 
pellant to  sustain  the  view  taken  by  the  Ohio 
court  that  remaindermen  are  to  be  treated 
as  tenants  In  common  In  respect  to  the  pur- 
chase of  tax  titles.  In  Harrison  v.  Harrison, 
56  Miss.  174,  it  was  held  that  a  remainder- 
man, who  purchased  an  outstanding  tax  title 
arising  out  of  the  failure  of  the  life  tenant 
to  pay  the  taxes,  held  It  in  trust  for  his  co- 
tenant  in  remainder.  In  a  luminous  note  in 
33  L.  R.  A.  688,  upon  the  effect  ot  a  tax  sale 
on  land  held  by  a  life  tenant,  It  is  said  that 
under  the  decisions  of  Kansas  and  other 
states  named,  tbe  tax  sale  extinguishes  all 
prior  titles  of  every  kind,  while  in  other 
states  the  sale  Is  limited  to  the  life  estate^ 
Mississippi  Is  classified  with  the  latter. 

In  Defreese  v.  Lake,  109  Mich.  415,  427, 
67  N.  W.  505,  508,  32  L.  R.  A.  744,  63  Am. 
St.  Rep.  584,  It  appears  that  land  was  de- 
vised to  a  wife  for  life,  tben  to  a  son  for  Ua- 
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life  with  remainder  to  the  beira  of  the  son.  i 
Taxes  being  delinquent  during  the  life  of 
the  widow,  the  land  was  sold  at  tax  sale  to 
the  Bon.  After  the  widow  died  the  son  took 
posseBBiOD,  and  after  two  yeara  conveyed  the 
land  to  Lake.  After  the  son's  death  his 
heirs  claimed  the  lauds  as  remaindermen, 
and  Defreese  claimed  under  them ;  that  Is, 
one  party  claimed  through  conveyances  from 
the  son,  and  the  other  throogh  conveyances 
from  his  heirs.  When  the  son  owning  the 
life  estate,  died,  his  heirs  could  not  hold  the 
property  otherwise  than  under  the  tax  deed 
whiefa  be  had  'taken  while  his  mother,  the 
first  life  tenant,  was  In  possession.  The 
court  said: 

"We  bare  fonnd  qo  case  upon  all  fours  with 
this,  eod  we  doubt  if  it  can  be  said  that  the 
law  imposes  any  such  doty  [to  pay  taxes] 
upon  the  secoud  life  teuant  duriug  toe  teaaucy 
of  his  predecessor.  But  we  think  It  does  not 
necessarily  turn  upon  a  duty  to  pay.  While 
be  was  under  no  oblliEation  to  preserve  tbe 
«stata,  if  he  cbose  to  do  so  that  he  might  reap 
the  benefit  of  the  devise,  he  should  be  content 
to  look  to  the  occupant,  whose  duty  it  was  to 
pay  them,  for  reimbursement,  or.  If  not,  be 
could  expect  no  more  than  contribution  from 
the  otiier  remaiDdermen,  to  whose  b^eSt,  as 
well  as  his  own,  such  payment  inured.  It 
would  be  inequitable  to  permit  him  to  claim 
title  under  BDCh  circumstances,  where  he  took 
under  tbe  same  will  that  gave  them  an  es- 
tate, thereby  rec<^ising  their  rlirhL  Qood 
faith  toward  the  testator  should  forbid  such 
an  attempt  to  defeat  bis  purpose.  Were  this 
elalm  to  be  snatained,  it  would  make  it  easy 
tm  two  liCs  tsnants,  by  coUnsini,  to  d^eat 
the  remaindeimen,  under  cirenmataiKeB  like 
these.** 

The  dlatlngiiiahlDg  Ceatvre  of  tbe  IMreese 
Case  appears  to  be  the  fact  that  there  were 
two  sDccesalTe  life  estates.  Tbe  question 
preeentied  did  not  relate  to  tlie  dnty  of  the 
■m  to  coremaindermen,  but  to  the  owners  of 
the  succeeding  life  tenancy  created  by  the 
same  wllL  The  opinion  refers  to  the  ear* 
11«  case  of  Bhicfcwood  v.  Van  Vleit,  80  Mich. 
118t  where  the  same  court  had  said: 

*To  preclude  any  person  from  making  and 
relying  upon  a  purchase  of  lands  at  tax  sale, 
there  must  be  something  in  the  ciicumstances 
of  the  case  which  imposes  on  htm  a  duty  to 
the  state  to  i>ay  the  tax,  or  something  which 
renders  it  inequitable,  as  between  himself  and 
the  bolder  of  tbe  existing  title,  that  he  should 
make  the  purchase.  •  •  ♦  While  a  party  is 
not  to  buud  up  a  title  on  his  own  neglect  of 
duty,  yet.  if  he  can  show  be  owes  no  duty  in 
the  premises,  be  is  as  free  to  be<!ome  purchaser 
at  a  tax  sale  as  any  other  person." 

In  the  Defreese  Case,  109  Mich.  428,  67  N. 
W.  609,  32  U  R.  A.  744,  68  Am.  St  Rep. 

the  court  also  said: 

"In  Sands  v.  Davis,  40  Mich.  14,  the  ques- 
tion arose  between  tenants  in  rommon.  In 
that  case  one  boufiht  a  tax  title  that  was  out- 
standing at  the  time  of  tbe  purchase  of  his 
interest  in  tbe  premises,  and  therefore  which 
he  owed  no  duty,  to  the  state  or  his  cotenants, 
to  pay,  and  it  was  held  that  he  might  set  up 
mn<A  title  against  bis  cotenants.  Both  of  these 
cases  recognize  the  proiMisition  that  one  as- 
serting a  tax  title  may  be  under  a  disability, 
owing  to  his  relations  to  othen  nfaiTnigg  {q. 
terests  in  the  land." 


I  Thus  it  appears  that  notwithstanding  the 
decision  in  the  Defreese  Case  the  court  still 
adhered  to  the  principle  that  one  may  as* 
sert  a  tax  title  who  owes  no  duty  to  pay  the 
tax. 

In  Freeman  on  Cotenancy  at  section  158 
the  general  rule  Is  stated  that  a  cotenant 
will  not  be  permitted  to  assert  against  his 
companion  a  title  founded  upon  taxes  Im- 
posed on  the  common  property,  adding,  how- 
ever: 

"But  where  the  purchasing  cotenant  has  paid 
his  taxes,  and  is  therefore  free  from  fault, 
and  thert  it  noth4nff  in  the  rations  between 
the  partiet  imposing  any  obligation  on  either 
to  pay  the  charge  vpon  the  moiety  of  the  oth- 
er, then  it  is  difficult  to  assign  any  reason  for 
restraining  the  tenant  not  in  default  fnon 
bidding  for  his  own  use  at  the  tax  sale." 

The  part  we  have  italicized  in  tbe  above 
quotation  appears  to  be  in  harmony  with  the 
proposition  that  the  disability  is  consequent 
upon  the  obligation,  and  this,  notwithstand- 
ing the  apparent  contrariety  in  decisions  is 
tbe  controlling  principle,  which  is  tersely 
stated  in  Crawford  v.  Meis,  128  Lowa,  610, 
90  N.  W.  188,  66  L.  R.  A.  164,  101  Am.  St 
Rep.  337,  supra: 

"It  is  true,  as  contended  for  by  counsel  fot 
appellants,  that  where  there  exists,  as  between 
joint  tenants  or  tenants  in  common,  a  recipro- 
cal duty  of  protecting  tbe  joint  estate,  one 
may  not  absorb  or  get  rid  of  the  interest  ot 
his  cotenant  by  allowing  the  property  to  gc 
to  tax  sale,  and  thereunder  acquired  title  to 
the  entire  estate  through  the  medium  of  a  tax 
deed.  *  *  *  It  is  to  he  noted,  however,  that 
in  each  of  the  cases  cited,  and  In  othen  where 
the  like  rule  la  declared,  tbe  cotenants  were 
In  possession  or  entitled  to  possession,  and  each 
was  charged  with  the  daty  of  protecting  the 
joint  estate.  And  it  la  under  such  circum- 
stances that  payment  by  one  cotenant  Is  held 
to  be  presumably  ftnr  die  benefit  of  all,  and 
he  who  pays  may  charge  tbe  several  Interests 
of  his  cotenants  with  the  proportionate  parts 
which  such  cotenants  should  have  paid.  Oooley 
on  Taxation,  467.  The  reason  for  the  rule 
seems  to  be  that,  there  being  a  reciprocal  duty 
on  the  part  of  the  cotenants  to  pay  the  taxes 
assessed,  and  as  a  part  of  tbe  taxes  for  which 
tbe  land  la  sold  is  a  claim  upon  the  purchaser's 
share,  the  sale  Is  based  in  part  upon  his  own 
default." 

It  la  not  deemed  necessary  to  refer  fur- 
ther to  cases  relied  upon  by  the  appellants. 
Following  the  principle  which  we  believe  to 
be  the  logical  deduction  from  our  own  de- 
cisions, and  the  weight  of  the  reasoning  in 
tbe  opinions  of  other  courts.  It  is  held  that 
because  there  was  no  obligation  or  duty  at 
the  time  Mrs.  Ford  purchased  the  tax  title, 
she  could  assert  It  not  only  against  the 
life  tenant,  but  against  tbe  other  owners  of 
the  estate  in  remainder. 

Two  Incidental  questions  remain  to  be  con- 
sidered. The  appellants  earnestly  and  for- 
cibly argue  that,  notwithstanding  the  aver- 
ments of  the  petition  to  the  effect  that  Airs. 
Ford  was  In  possession  under  her  tax  deed 
before  she  obtained  tbe  quitclaim  deed,  the 
proceedings  in  forcible  entry  and  detainer 
and  her  affidavit  there  filed,  estop  her  from 
asserting  that  she  had  such  previous  posses- 
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slon,  or  oondnaW^  prgre  tbat  sbe  did  not. 
On  the  otber  hand,  Hr*.  Ford  contends  tbat 
the  a|^>ellant8  are  eBtoiq>ed  by  their  plead- 
ing to  deny  that  she  had  sach  prior  poaws- 
!Aon.  But  the  evidence  tended  to  prove  that 
the  snbtenant  attorned  to  her.  If  that  was 
the  fact,  ber  poaaeeslon  nnder  the  tax  deed 
was  snffldently  shown.  Sheafl  v.  Hnsted. 
SO  Kan.. 770,  S7  Pac.  976.  A  snbeeipient  ac- 
tion to  obtain  posseselon,  caused  by  a  repu- 
diation of  the  agreement  by  the  occupant, 
would  not  be  Inconsistent  with  previous,  pos- 
session. The  affidavit  contained  evidoice 
rending  to  show  a  reliance  upon  the  anlt- 
clalm  deed,  but  was  not  conclusive.  The 
time  when  poasession  was  taken  was  a  fact 
to  be  determined  on  the  pleadings  and  all 
the  evidence. 

The  district  court  by  dismissing  the  case 
against  tiie  minors  remitted  them  to  their 
right  of  redemption  In  the  manner  inovided 
by  statute.  Oen.  Stat  1909,  S  9460.  As  the 
remedy  there  loroTided  Is  slmide.  inrolvlng 
only  a  computation  by  the  proper  anthorides 
and  payment  of  tiie  proportionate  sum  by 
the  redemptloner,  no  rrason  appears  for  re- 
sorting to  a  court  of  equity.  If  the  statutory 
right  had  been  denied,  or  there  had  been  a 
substantial  disagreement  over  the  amount,  or 
3ther  ground  for  resorting  to  the  court,  such 
acti<m  might  have  been  upheld.  The  rights 
f>t  the  minora  were  fnlly  protected,  and  they 
have  no  Just  ground  of  complaint 

The  Judgment  is  affirmed.  All  the  Justices 
■oncurrlng. 


eiSHOP  et  oL  T.  FISCHER.  District  Jndgfc 
(No.  19817.) 
(Bninreme  Court  of  Eansas.   Jan.  9,  1916J 

(SyUalnu      the  Court.) 

1.  CouBTS  (S  207*)— Mandamus  (J  87*)-In- 
JUMCTiOK  —  JtrBiSDioTXon  —  Right  to  Rbm- 

SDT. 

The  plaintiffs'  lessee  bored  producing  gas 
wells  on  the  plaintiffs*  land  and  on  the  lessee's 
land,  and  connected  the  wells  by  pipes  which 
converged  in  a  baildinr  erected  by  the  lessee  on 
the  plaintiffs'  land,  wnere  a  meter,  a  pressure 

fauge,  and  other  gas  appliances  were  installed, 
'rom  tills  point  me  gas  jproduced  was  conduct-! 
ed  to  a  pipe  line  located  in  a  highway  alongside 
the  plaintiffs'  land.  The  pipe  line  belonged  to 
a  corporation  for  which  a  receiver  was  appoint- 
ed by  the  district  court.  The  receiver  was  au- 
thorized by  the  court  to  purchase  gas  from  the 
plaintiffB'  lessee,  which  the  receiver  distributed 
to  consumers.  The  plaintiffs  took  possession  of 
the  building,  pipes,  and  appliances  on  their  own 
land,  and  stopped  the  Sow  of  gas  into  the  pipe 
line  under  a  claim  of  right  predicated  upon 
their  conb'Bct  with  the  lessee.  Upon  applica- 
tion made  in  the  receivership  anit,  the  receiver 
procured  an  order  directing  a  person  designated 
by  the  court  to  remove  the  obstructions  pre- 
venting the  Sow  of  gas  into  Uie  pipe  line  and 
enjoining  the  plaintiffs  from  maintaining  such 
obstructiODH  or  interfering  with  the  order.  Nei- 
ther the  plaintiffs  nor  their  lessee  were  parties 
to  the  receivership  suit,  and  the  order  was  pro- 
cored  without  notice  to  tbem.  The  order  nav- 
ing  been  OEecuted,  the  plaintiffs  moved  to  set  it 
aside  because  It  bad  been  made  without  Juris- 


diction. The  conrt  modified  the  order,  bat  did 
not  vacate  it.  Held,  the  court  had  no  juriadie- 
tion  over  the  parties  or  over  the  property  af- 
fected by  the  order,  the  order  was  void,  and  the 
court  may  be  required  by  writ  of  mandamus 
laauing  from  this  court  to  set  aside  the  order. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  I  597;  Dec.  Dig.  J  207;*  Mandamus,  Cent 
Dig.  81  81,  82;  Dec.  Dig.  S  37.*] 

2.  Apfbabakce  (I  9*)— Genebai.  Apfearahck 
—Motion  to  Set  Aside  Obdeb. 

The  oonteots  <^  the  plaintiffs'  motion  to 
set  aside  the  order  eouHtdered,  and  hHd  not  to 
constitute  a  general  appearance  in  the  receivvr- 
ship  suit. 

[Ed.  Note.— For  other  cases,  see  Appearance. 
Cent  Dig.  §1  42-52 ;  Dec.  Dig.  5  9.*} 

Original  mandamus  by  George  J.  Bishop 
and  others  against  Edward  L.  Fischer,  as 
Judge  of  the  District  Court  Dismissal  pro- 
visionally ordered. 

J.  F.  Getty,  of  Kansas  City,  for  plaintiffs. 
B.  C  little,  of  Kansas  City,  for  defendant 

BUHOH,  J.  The  puontifls'ask  for  a  pw- 
emptory  writ  of  mandamus  commanding  the 
defendant,  as  Judge  of  the  district  court  to 
set  atlde  an  wder  of  the  court 

Briefly  stated,  the  essential  tacts  dis- 
closed at  the  hearing  are  these:  The  plain- 
tifb  own  a  tract  of  land  wbUxHi  they  leased 
for  oil  and  gas  irarposes.  The  American  Qas 
Company  has  gas  rights  In  an  adjoining 
tract  Two  producing  wella  were  bored  on 
the  plaintiffB'  land,  and  several  producing 
wells  were  bored  on  the  American  Gas  Com- 
pany's land.  PbKS  were  laid  on  the  plain- 
tifb'  land  connecting  all  thrae  ireUs,  where- 
by gas  produced  ms  conducted  to  a  common 
point  on  the  plaintiffs'  land.  A  building  was 
erected  there  in  which  were  installed  a  me- 
ter, a  pressure  gaii«e^  and  otlur  gas  ap^- 
ancea.  From  this  point  gas  was  conducted 
to  a  pipe  line  laid  In  the  liigbway  tiongslde 
the  plaintiffs*  land.  The  American  Oaa  Omn- 
pany  became  the  plainttfla'  lessee,  and  thtir 
claim  is  that  the  American  Gas  Company  be- 
came smA  lessee  upon  condition  that  if  rmt- 
als  and  royalties  were  not  paid,  tliey  ndght 
terminate  the  lease  and  take  possession  of 
the  pipes,  building,  and  gas  appliances  on 
their  land.  Rentals  and  royal tiea  were  not 
paid.  The  American  Oas  Company  became 
bankrupt,  the  plalntlffii  undertook  to  forfeit 
the  lease,  and,  pursuant  to  their  claimed  con- 
tract rit^ts,  they  took  possession  of  the  pipes, 
building  and  gas  appliances  on  their  own 
land.  The  (^^ilances  were  chained  and  pad- 
locked in  such  a  way  as  to  prevent  the  flow 
of  gas  into  the  pipe  line  in  the  highway.  The 
pipe  line  In  the  highway  l>elonged  to  the  Mid- 
Continent  Development  Company.  In  Au- 
gust 1911,  in  an  action  entitled  L.  B.  lusho 
V.  Mid-Continent  Development  Company,  a 
receiver  was  appointed  for  the  development 
company.  Suljsequently  the  court  author- 
ized the  receiver  to  purchase  all  the  gas  fur- 
nished 1^  the  American  Gas  Company,  and 
gas  obtained  in  this  way  was  distributed  to 
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•consumers.  Neither  the  plalotUEs  nor  the 
American  Oaa  Company  were  parties  to  the 
receivership  suit,  and  the  recover  had  no 
possession  ol  the  property  Involved  in  this 
Bnlt,  or  anthotltr  over  It.  When  the  plain- 
tub  took  posBesfllou  of  the  means  whereby 
gas  which  the  receiver  was  anthorlzed  to  boy 
was  delivered,  the  recover  made  an  ex  parte 
application  to  the  court  for  an  order,  which 
was  granted  without  notice  in  the  following 
terms: 

"It  is  therefore  cooddered,  ordered,  and  ad- 
judged that  Geonce  Holmes,  as  employ^  of  the 
American  Gas  Company,  remove  the  obstruc- 
tions preventing  the  now  of  gas  from  the  Amer- 
ican Gas  Company's  pipe  line  to  the  Mid-Cootl* 
aent  Development  Company's  pifie  line,  and  that 
James  F.  Getty  and  George  Bishop  no  longer 
maintain  any  obstruction  to  the  said  Sow  of 
gas,  and  in  no  way  interfere  with  this  order, 
until  the  further  orders  of  this  court." 

Holmes  Was,  in  fact,  an  employe  of  tSw  re- 
ceiver, and  proceeded  to  execute  the  order 
by  breaking  lnt»  the  building  on  ttie  plaln- 
tlflb*  land  and  ronoving  locks  and  chains 
which  obstructed  the  flow  of  gas  Into  the  pipe 
line.  <vder  was  made  on  November  U, 
1914.  After  ita  execution,  and  on  November 
14th,  the  plaiutifEs  moved  the  court  to  set 
aside  tlie  order  on  the  ground  that  it  had 
been  made  without  Jurisdiction.  After  a 
hearing  the  court  modified  the  order  In  such 
a  way  as  to  permit  the  plalnfcUCs  to  cat  off 
the  flow  of  gas  from  their  own  wells,  hot  al- 
lowed the  order  to  stand  as  to  gas  flowing 
from  the  American  Oas  Company's  wells. 
The  court  disclaimed  Jurisdiction  over  the 
plaintiffs,  but  believed  that  the  public,  to 
whom  the  receiver  was  distributing  gas  com- 
ing from  the  American  Gas  Company's  wells, 
should  not  have  Its  supply  cut  ofl!  by  any 
summary  or  arbitrary  act  of  the  plaintiffs, 
and  on  that  ground  reserved  further  Judg- 
ment until  It  oould  consider  the  proper  course 
to  be  pursued.  Thereupon  the  plaintiffs 
brought  (he  present  action,  whlfA  the  receiv- 
er defends  for  tbe  Judge  of  the  district  court 

[1]  This  court  has  Jnrlsdictton  to  Issue 
tbe  writ  prayed  for.  It  is  granted  orlKinal 
Jnrtedictlon  in  proceedings  In  mandamus  by 
the  Constitution.  Article  3,  I  3.  This  Juris- 
diction Is  plenary,  and  may  be  exercised  to 
control  tbe  action  of  Inferior  courts,  over 
whom  this  court  has  superintending  author^ 
ity.   In  re  Petltt,  84.Kan.  637, 114  Pac.  lOTL 

The  action  of  mandamus  cannot  be  used  as 
a  snhstltnte  for  appeal,  nor  In  any  case  where 
a  plain  and  adequate  remedy  at  law  exists. 
In  this  case,  however,  there  was  no  action 
pending  against  tbe  idalntiffs  in  the  district 
court  Without  having  Jurlsdlctton  of  the 
plaintiffs  and  without  having  Jurisdlctlott  of 
the  property,  the  district  court,  without  no- 
tice, issued  a  mandatory  Injunction  which,  in 
effect,  adjudicated  the  plaintiffs*  rights  and 
deprived  them  of  the  peiu»able  possession  of 
property  which  no  one  haviiME  a  claim  voou 
It  was  disputing.  When  the  court's  lack  oit 
authority  was  called  to  Its  attention^  it  kept 
the  plaintiffs  in  suppense  by  reserviag  final 


Judgment  indefinite.  Meanwhile  the  plain- 
tiffs were  In  a  situation  the  practical  effect 
of  which  was  to  d^troy  dominion,  not  only 
over  property  which  th^  claim,  but  over 
property  which  was  indisputably  theirs. 
They  were  obliged  to  let  the  receive,  with 
whom  they  did  not  desire  to  deal,  take  'the 
gas  from  their  weUs  or  else  sit  by  and  run 
tbe  risk  of  the  common  field  being  depleted 
by  tbe  flow  from  tbe  American  Gas  Com- 
pany's wells.  Under  these  circumstances  tbe 
plaintiffs  were  not  obliged  to  submit  to  tbe 
Jurisdiction  of  the  district  court,  nor  to' await 
Its  pleasure  in  finally  disposing  of  the  case, 
nor  to  adopt  the  slower  remedy  of  appeal.  If, 
Indeed,  they  were  in  a  situation  to  appeal. 
Their  only  adequate  remedy  was  one  whidi 
would  free  them  immediately  from  the  em- 
barrassments of  tbe  order.  State  v.  Graves, 
66  Neb.  17,  02  N.  W.  144 ;  Detroit  v.  Circuit 
Judge,  79  Mich.  384,  44  N.  W.  622;  Tawas, 
etc..  R.  R.  V.  Iosco,  Clrc.  Judge,  44  Hlch. 
479,  7  N.  W.  65. 

In  the  case  of  State  v.  Graves,  66  Neb.  21, 
92  N.  W.  146,  Reynolds  was  In  possesslmi  of 
land  upon  which  there  were  removable  crops. 
Phillips  brought  an  action  against  him  to  re- 
strain him  from  exercising  proprietary  rights 
oyer  the  land  and  crops.  A  temporary  In- 
JunctioD  was  issued  by  Graves,  Judge  of  the 
district  court,  restraining  Reynolds  l^om 
trespassing  on  the  land  and  from  removing 
or  attempting  to  remove  the  crops.  There- 
upon Reynolds,  using  the  name  of  the  state, 
brought  an  action  of  mandamus  In  the  Su- 
preme Court  to  compel  the  district  Judge  to 
vacate  the  provisional  order.  In  granting 
tlie  writ  the  court  said: 

"The  ground  upon  which  Phillips  proceeds  in 
the  actions  brought  by  him  against  the  relator 
is  that  tbe  relator's  lease  is  invalid,  and  bis 
possession  therefore  unlawful.  Whether  this 
position  is  tenable  we  need  not  determine.  It 
may  be  that  the  lease  is  void.  Conceding  that 
it  is.  the  fact  still  remains  that  relator  entered 
tmder  it  and  was  in  actual,  exclusive,  and  peace- 
able possession  of  tbe  land,  and  of  tbe  crops 
growing  tbereon,  at  the  time  the  Injunctions 
were  allowed.  Tliis  being  so,  tiie  necessary  ef- 
fect of  the  orders  made  by  respondent,  if  need- 
ed or  enforced,  would  be  to  dispossess  the  rela- 
tor, to  exclude  him  from  the  property,  and 
transfer  his  possessory  right  to  Phillips,  who 
was  left  free  to  enter  and  reap  where  he  had 
not  sown.  Phillips  was,  it  is  true,  clnimii^  the 
land,  but  he  did  not  occupy  it,  and  the  injunc- 
tions were  therefore  not  granted  for  the  purpose 
of  preventing  a  threatened  tnvasioo  of  a  present 
actual  possession.  Clearly  the  action  of  re- 
spondent in  attempting  to  take  from  relator, 
without  a  hearing  or  an  opportunity  to  be  hpard, 
tbe  possession  of  real  and  personal  property 
which  he  claimed,  and  still  claims,  was  right- 
fully his,  cannot  be  justified  as  en  exercise  of 
judicial  power.  The  provisional  injunction  was 
never  designed  to  transfer  the  possession  of 
property  from  one  litigant  to  another.  A  court 
or  judge  cannot  thus  dispossess  a  party,  and 
then  compel  him  to  produce  evidence  and  estsb- 
lirii  his  title  hi  order  to  obtain  restitution.  *It 
has  been  decided  repeatedly/  says  Mr.  Justice 
Campbell,  in  Tawas  &  B.  C.  R.  Co.  v.  Iosco, 
Circuit  Judge,  44  Mich.  479  f7  N.  W.  65],  'that 
anv  decree  or  ord»  divesting  possesuon  or 
rignts  on  a  preliminary  inquiry  u  illegal  and 
void,  so  that  no  one  need  rs«peet  or  dbef  It* 
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In  Calvert  v.  State.  34  Neb.  616  IJSZ  N.  W. 
687],  a  case  vhicb  is  in  no  material  feature 
distiQKuiBhabie  from  the  <aie  at  bar.  it  was 
beld  that  the  proTisional  idJimction  allowed  by 
the  district  judge  was  absolutely  null.  In  the 
opinion  written  by  Marwell,  C.  J.,  It  is  said: 
'A  temporary  injunction  merely  prevents  action 
until  a  bearing  can  be  had.  If  it  goes  further, 
and  divests  a  party  of  his  possession  or  rights 
in  property,  it  ia  simply  void.'  This  statement 
•eems  to  be  fully  sustained  by  the  adjudged  caa- 
ea  in  other  :}urisdiction8,  and  we  have  found  no 
decision  giving  color  or  countenance  to  a  con- 
trary view.  But  whether  the  action  of  re- 
spondent be  regarded  as  absolutely  void  or  only 
voidable,  as  his  counsel  contends,  it  was  mani- 
festly an  abuse  and  perversion  of  process  that 
ought  to  be  speedily  corrected.  We  have,  of 
course,  aiithonty  to  review  and  reverse  it  in 
an  appellate  proceeding,  but,  under  the  circum- 
stances here  disclosed,  that  remedy  is  not,  in 
our  judgment,  an  adequate  one.  The  ri^ts  of 
the  relator  can  be  adequately  protected  only  by 
the  prompt  rescisrion  of  the  orders  of  which  he 
complains;  and  the  power  to  grant  this  relief 
by  mandamus  is  certainly  vested  in  this  court. 
The  superintendent  authority  of  the  king's 
bench  over  inferior  tribunals  is,  to  the  extent 
that  it  may  be  exercised  by  the  use'  of  the  writ 
of  mandamus,  included  in,  and  part  of,  the  orig- 
inal jurisdiction  given  by  the  Constitution  to 
the  Supreme  Court" 

No  other  district  court  had  authority  to 
control  the  action  of  the  Wyandotte  district 
court,  and  conseaueutly  this  court  was  the 
only  one  to  which  the  plalntUta  could  ap^ 
for  the  desired  relief. 

That  the  order  In  question  was  made  with- 
out jurisdiction  Is  scarcely  debatable.  The 
plaintiffs  were  not  parties  to  the  receiver- 
ship suit  Neither  was  the  American  Oas 
Company  a  party  to  that  suit  The  Ameri- 
can Gas  Company  had  a  claim  against  the 
receiver  for  the  price  of  gas  which  had  been 
delivered  to  him,  which  the  gas  company 
had  presented  and  was  litigating,  but  that 
fact  did  not  virtually  subject  the  gas  com- 
pany to  a  receivership.  The  property  in 
controversy  was  not  involved  In  the  receiver- 
ship suit,  and  the  receiver,  a  simple  purchas- 
er and  distributor  of  gas,  could  not,  tn  effect. 
Condemn  the  building,  pipes,  and  gas  appli- 
ances on  the  plaintiffs'  land,  either  In  his 
own  interest  or  in  the  public  interest,  any 
more  than  he  could  condemn  the  gas  from 
the  plaintiffs'  wells.  In  any  event,  the 
court's  authority  in  the  receivership  suit 
coQld  not  be  extended  to  an  adjudication  of 
the  plaintiffs'  claimed  rights,  whatever  they 
were  and  whether  they  were  valid  or  Invalid, 
without  making  them  parties  or  giving  them 
notice  or  allowing  them  an  opportunity  to  be 
beard.  No  provision  was  made  for  any  of 
these  things. 

"If  the  plaintiff  has  any  rights,  the  law  guar- 
antees to  it  a  time  and  place  and  tribunal  to 
enforce  them.  Those  rights  cannot  be  destroyed 
by  a  decree  to  which  it  is  neither  party  nor 
privy."  A..  T.  &  S.  F.  R.  Co.  v.  Comers  of 
Jefferson  Co..  12  Kan.  127,  186-. 

"The  trial  court  undertook  to  vest  the  receiv- 
er with  the  custody  of  other  valuable  property 
which  was  in  no  way  involved  in  the  action 
wherein  the  appointment  was  made.  •  •  * 
When  the  court  undertook  to  reach  out  and 
take  cnatody  and  control  of  property  which  was 
not  the  labjectrmatter  of  the  controversy,  it 


went  outside  its  appointed  sphere,  and  its  or< 
dere  in  respect  to  such  property  were  nullities. 
The  court  had  no  more  authority  ovar  that  prop- 
erty than  it  would  have  had  ovn  the  square  on 
which  the  state  house  standi.  The  fact  that 
the  other  real  estate,  which  may  be  termed  the 
outside  property,  was  or  bad  been  in  litigation 
between  the  same  parties  did  not  enlarge  the 
court's  jurisdiction  m  the  case  in  which  the  re- 
ceiver was  appointed.  The  outside  property 
was  entirely  distinct  fW>m  that  involved  in  the 
action  wherein  the  receiver  was  a[lpointed,  and 
the  orders  of  the  court  relating  to  the  former 
were  in  excess  of  its  jurisdiction,  and  to  that 
extent,  at  least,  absolutely  void."  Bowman  v. 
Hazen,  69  Kan.  682,  697.  77  Pac.  589,  595. 

It  is  suggested  that  a  federal  court  has 
taken  possession  of  the  assets  of  the  Ameri- 
can Oas  Company  and  has  caused  the  pipes 
In  controversy  to  be  dlsoonnected  from  the 
receiver's  pipe  Une,  and  consequently  that 
a  writ  of  mandamus  to  vacate  the  void  ord» 
can  serve  no  purpose.  What  tbe  tntnre 
course  of  the  litigation  la  the  federal  court 
may  be  cannot  be  known,  and,  U  tbe  order 
should  stand,  tbe  plalntlffii  m^t  at  stane 
time  suddenly  discover  tiLemselTes  to  be  in 
contempt  of  the  dliMxict  court  Besides  ttda, 
it  is  no  answer  for  tbe  district  court  to  si^ 
that  another  court  bas  Indirectly  afforded 
the  ^aintiffa  protection  from  tbe  enftwee* 
ment  of  tbe  void  taier. 

[S]  Finally^  It  is  urged  tliat  tbe  pUdnttfls 
ToluDtarily  made  a  general  abearance  In 
tbe  rec^Tersblp  suit  by  tbe  terms  of  tiie  mo- 
tion to  set  aidde  the  order.  Tb»  moticai  re- 
cited tbat  the  j^alntlBta  wen  not  parties  to 
the  Insbo  suit;  that  tbe  property  affected 
did  not  belong  to  the  American  Gas  Otnn- 
pany,  but  belonged  to  the  plaintiffs  and  was 
exclnsiT^  on  tli^  land;  ttiat  th^  had  not 
sold  gas  to  tbe  recover  or  consented  to  tbe 
receiver's  use  of  the  pipes;  and  that  tbe  or- 
der was.  In  effect,  a  conflscatlm  of  tbe  plain- 
tiffs' property,  made  without  Jurisdiction, 
The  r^ief  asked  was  that  tbe  order  be  dis- 
solved, and  tbe  motion  stated  tbat  the  pUiln- 
tiffs  appeared  specially  and  tor  the  purpose 
of  the  motion  only. 

Delivering  the  opinion  of  Um  conrt  in  tbe 
case  of  Schwab  v.  Matdey,  4T  Midi.  512,  SIS, 
11  N.  W.  294,  295,  Judge  Oooley  said: 

"Defendants  are  brought  into  court  either  1^ 
the  service  of  process  or  some  substitDte  there- 
for, or  by  voluntary  appearance;  and  the  volun- 
tary ftppcDrance  may  be  either  general  and  for 
all  purposes,  or  speaally  and  tor  some  partic- 
ular purpose.  Where  tbe  purpose  to  make  it 
special  appears,  the  court  cannot  enlarge  it  and 
make  it  general,  for  the  extent  to  which  defend- 
ant submits  himself  to  the  jurisdiction  when 
he  thus  voluntarily  comes  in,  la  determined  by 
his  own  consent" 

There  Is  no  Infttllble  test  tor  determining 
when  tbe  purpose  of  an  ainieanuice  Is  qpedal 
and  when  general.  Of  course,  tbe  mere  state- 
ment that  the  appearance  Is  special  Is  not 
controlling,  althoogfa  it  may  forestall  the 
ordinary  presnmption  tbat  an  aniearance  is 
general.  Apparently  tiie  test  applied,  by  tbe 
Supreme  Court  of  the  United  States  Is  wbeth- 
er  or  not  the  party  applying  becomes  **an 
actor  hi  Cbe  cause."   Iferdianti^  Heat  &  L. 
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Co.  T.  Qow  &  SooB»  204  0.  S.  286,  2T  SiV'  CL 
285.  SI  H  Ed.  488.  In  xeality  this  simpoaed 
test  only  states  the  problem  In  another  way. 

In  the  cam  of  Demluf  InreBtment  Co.  v. 
Ely,  21  Wash.  102, 107,  ST  Faa  853,  SS4,  It  Is 
■aid: 

"The  test  as  to  whether  ah  appearance  is  gen- 
eral or  special  is  oaually  the  relief  asked.  If  the 
grantiog  of  the  relief  requested  in  the  appear- 
ance in  consistent  with  a  want  of  jurisdiction 
over  the  person,  tile  deCendant  may  appear  for 
a  special  mirpoee,  without  ■ubmitting  himself  to 
the  jurisdiction  of  the  eoart  for  any  other  par* 
pose." 

In  the  case  of  Blac&bnm  t.  Sweet.  88  W1& 
678.  580,  It  Is  said: 

"Where  the  moviug  party  aska  some  relief 
which  can  only  be  granted  upon  the  hypotbeais 
that  the  court  has  jurisdiction  of  the  cause  and 
person,  this  is  a  submission  to  die  jurisdiction, 
and  waives  all  defects  in  the  service  of  process. 

In  the  early  case  of  Adolph  Cohen  t.  C.  B. 
Trowhridge,  6  Kan.  380,  which  has  been  fol- 
lowed many  times,  the  syllabns  reads: 

"A  motion  in  a  cause  based  wholly  on  an  al- 
leged want  of  jurisdiction  is  not  an  appearance 
generally,  or  a  waiver  of  any  irregularity^  in  the 
proceedings  by  which  a  party  Is  attempted  to 
he  brought  into  court;  bat  a  motloiii  grounded 
wholly  or  in  part  upon  error  in  the  judgment, 
or  upon  irregularities,  aside  from  the  question 
of  jorisdictiOD,  is  such  waiver  as  constitutes  an 
appearance."   (Paragraph  8.) 

The  plaintiffs'  motion  may  be  read  In  such 
a  way  as  to  Indicate  a  general  submission  to 
the  jurisdiction  of  the  court,  but  here,  as 
elsewhere  In  procednre,  substance  alone  Is 
to  be  r^arded.  and  it  Is  quite  clear  that  the 
sole  purpose  was  to  challenge  jurisdiction. 
The  plalntlffB  did  not  ask  to  be  made  parties, 
and  the  relief  sought — the  dissolution  of  the 
order — is  entirely  consistent  vrith  want  of 
Jurisdiction,  and  could  be  granted  upon  the 
hypothesis  that  the  court  had  no  jurisdiction. 
This  relief  was  not  asked  because  of  error 
In  granting  the  order  or  on  the  ground  of  ir- 
regularity aside  from  the  question  of  juris- 
diction. The  plaintiffs  desired  no  decree  that 
they  owned  the  property.  Indeed,  It  would 
have  been  Impossible  for  the  court  to  adjudi- 
cate that  fact  as  the  case  stood,  on  a  simple 
motltm  and  in  the  absence  of  the  American 
Oaa  Company,  which  was  not  a  party.  The 
facts  concerning  the  ownership  and  location 
of  the  property  were  stated  to  show  the  char- 
acter of  the  right  Invaded,  that  the  plaintiffs 
were  claimants  of  absolute  property  interests 
which  the  court  lacked  power  to  divest  sum- 
marily by  an  ex  parte  order.  Likewise  the 
plaintiffs  did  not  desire  a  decree  that  they 
were  free  from  relations  with  the  receiver  in 
the  marketing  of  gas  and  use  of  the  pipes. 
The  facts  concerning  those  matters  were  stat- 
ed to  show  that  the  plaintiffs  were  not  related 
to  the  business  of  the  receivership  In  any 
way  which  would  give  the  court  jurisdiction 
OTer  them  or  over  the  property  in  contro- 
rersy.  Read  In  this  way,  the  motion  is  con- 
sistent throughout  with  the  idea  of  a  special 
appearance  to  set  aside  the  order  for  want 


of  JnriaOlctioo.  Wliile  the  plalntlffa  ran 
some  riak  in  ttans  attempting  to  eselnde 
grounds  at  Jurisdiction,  the  court  Is  satisfied 
that  audi  was  their  purpose,  and.  such  being 
their  purpose,  the  court  wlU  not  enlarge  the 
aiipearance  to  make  it  generaL  This  court 
is  all  the  more  ready  to  adopt  this  conclu- 
sion because  It  seems  to  have  been  the  view 
c€  the  district  court  'Hie  proposition  that 
the  plaintUCs  made  a  general  appearance  Is 
presented  for  the  first  time  by  Uie  receiver 
In  this  court  The  district  court's  view  was 
indicated  at  the  close  of  the  bearing  as  fol- 
lows: 

"The  Court:  I  have  jurisdiction  over  the  re- 
ceiver, and  the  receiver  and  people  under  him 
have  equities,  and  they  are  In  court  and  entitled 
to  the  protection  of  this  court  to  the  extent 
of  prerentlog  any  one  cutting  off  the  supply  ot 
the  gas  without  right.  Now,  I  am  not  sure  just 
what  the  rights  are  in  regard  to  that  pipe  going 
across  this  land,  but  I  don't  believe  Mr.  Bishop 
has  any  right  to  jump  in  there  and  tear  up  a 
main  or  close  it  off— tliat  is,  a  general  supply 
pipe— from  customers  of  wells  back  behind  his 
land  so  as  to  keep  it  away  from  whoever  ac- 
quires the  right  to  use  it  •  •  • 

*'Mr.  Oetty :  They  are  nsing  our  land. 

"The  Court :  This  pipe  runs  across  there  and 
does  not  hurt  your  laud  as  I  get  it.  *  *  *  I 
have  no  more  Jarisdiction  over  Mr.  Bishop  than 
anybody  else,  but  he  should  not  interfere  with 
the  supply  of  gas  to  these  consumers." 

The  Judge  of  the  district  court  acted  can- 
didly and  consdentlously.  His  solicitude  for 
people  who  might  be  depending  In  part  upon 
this  supply  of  fuel  and  light  In  winter  time 
was  commendable,  and  his  reservation  of 
final  decision  until  he  conld  satisfy  himself 
fully  as  to  the  proper  course  to  pursue  was 
the  result  of  this  solicitude. 

Under  these  circumstances,  the  present  or- 
der will  be  that,  if  the  order  of  the  district 
court  be  set  aside  within  ten  days  from  the 
filing  of  this  opinion,  this  proceeding  will  be 
dismissed  without  costs,  which  are  practical- 
ly nominal,  to  either  party.  All  the  Justices 
concurring. 


SOMBRFIELD  et  al.  t.  LAND  ft  POWBB  GO. 
(No.  10135.) 
(Supreme  Court  of  Eanaas.    Jan.  0,  lOlSJ 
(Syllabua      the  Court,) 

Negligence  (S  30*)— Attbactiti!  Nitisaitcb- 

Ihjubt  to  Ohix.d. 

An  open,  nnfenced,  and  unguarded  canal 
about  SO  feet  wide  with  perpendicular  hanks 
about  13  feet  high,  carrying  a  stream  of  water 
about  7  feet  deep  through  a  populous  city,  main- 
tained for  commercial  purposes,  and  along  the 
hanks  of  which  the  public  passes  and  children 
gather  to  play  and  fish  and  swim,  and  into 
which  a  young  child  of  the  plaintiffs  fell  and 
was  drowned,  cannot,  of  itself,  be  regarded  as  an 
attractive  nuisance  which  will  render  the  com- 
pany owning  and  operating  It  liable  for  the 
death  of  the  child  under  the  doctrine  of  the 
"turntable"  cases. 

[Ed.  Notfi.— For  other  cases,  see  Negligence, 
Cent.  Dig.  8  55;  Dec.  Dig.  |  39.«1 

Appeal  from  District  Court,  Cowley 
County. 
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Action  by  Clifton  Somerfield  and  otheis 
Against  the  Land  Sc  Power  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Beveraed. 

Love  &  Wright,  of  Arkansas  City,  for  ap- 
pellant  C  T.  Atkinson,  of  Arkansas  City, 
and  Jackson  ft  Nobl^  of  Wlnfleld,  for 
pellees. 

JOHNSTON,  0.  J.  Whether  or  not  an 
^en  canal,  about  BO  feet  wide  with  perpen- 
dicular banks  about  13  feet  high  and  carry- 
ing a  stream  of  wator  from  6  to  8  feet  deep^ 
operated  through  the  corporate  limits  of  a 
populous  <^ty  for  commercial  purposes.  Is  an 
attractive  nulsanoe  is  tlie  sole  Question  pre- 
sented for  decision  in  this  case. 

The  appellant,  the  Land  &  Power  Com- 
pany, operates  through  the  corporate  limits 
of  Arkansas  City  a  canal  audi  as  above  de- 
scribed. During  December,  1912,  Charles 
Somerfleld,  a  boy  about  three  years  of  age, 
tbe  Infant  son  of  tbe  appellees,  Clifton  Som- 
erfleld and  Gladys  Somerfleld.  Us  wife,  wan- 
■dered  from  flielr  home,  which  vras  about  50 
feet  distant  firom  the  canal,  and,  falling  into 
the  canal,  was  drowned.  Tbe  parents  there- 
upon brought  tills  action  against  the  appel- 
lant for  fl(^000  damages,  alleging,  among 
other  things,  that  the  appellant  was  negli- 
gent In  falling  to-  propwly  guard  and  protect 
the  canal  against  children  of  trader  years 
unable  to  appredate  the  dangers  of  tbe  canal. 
Appellees  further  allied  that  it  was  the  cus- 
tom of  the  children  snd  the  general  public 
to  cross  over  the  canal  and  to  pass  along 
its  side ;  that  cUldren,  attracted  by  the  wa- 
ter and  ttie  canal,  gathered.  In  season,  on  its 
banks,  to  play»  fish,  and  swim ;  tiiat  several 
children  bad  been  drowned  In  tiie  canal  prior 
to  the  death  of  their  son ;  and  that  awellant 
80  operated  and  maintained  tbe  canal  that 
It  bad  become  a  menace  to  life — all  because 
of  the  neglect  and  fidlure  of  ai^llant  to 
properly  guard,  fence,  and  protect  the  canal 
against  the  public  and  particularly  against 
children  of  tmder  years.  Appellant  de- 
murred to  appellees*  petiUon,  and,  tiie  de- 
murrer being  overruled.  It  ^peals  and  con- 
tends that  the  trial  court  erred  In  its  ruling 
becaase  such  a  canal  cannot  be  considered  an 
attractive  nuisance  within  the  doctrine  of 
the  "turntable"  cases  as  announced  by  this 
court 

The  canal,  as  will  be  obmrved,  has  fbe 
characteristics  of  a  natural  stream,  and  can 
no  more  be  regarded  as  an  attractive  nui- 
sance than  would  a  river  flowing  fhrongh 
the  dty  or  a  pond  or  lake  ther^.  It  has 
been  held  that  an  unprotected  pool  In  a  natu- 
ral water  course,  to  which  boys  resorted  to 
wade  and  swim,  could  not  be  regarded  as  an 
attractive  nuisance  within  the  meaning  of 
the  *^unitab1e"  cases.  Tavis  r.  Kansas 
City,  89  Kan.  M7,  1S2  Fac.  185.  In  Harper 


V.  City  of  Topeka,  92  Kan.  11.  ,180  Pac  1018. 
61  L.  R.  A.  <N.  S.)  1082.  It  was  ruled  that  a 
pond  In  a  dty  park  which  was  substantially 
a  reproduction  of  a  natural  pond,  although 
attractive  to  children,  did  not  come  within 
the  rule  of  attractive  nuisances.  There  is  no 
greater  necessity  to  build  a  fence  or  put  a 
cover  over  the  canal  than  there  would  be  to 
ffflice  or  cover  a  natural  stream,  and  there 
can  be  little  distinction  made  between  them 
BO  far  as  tbe  "turntable"  doctrine  is  con- 
cerned. There  might  be  ground  for  the  con- 
tention of  appdlees  if  the  appellant  had  un- 
necessarily placed  or  permitted  some  attrac- 
tive or  dangerous  structure  to  be  placed  on 
or  over  the  canal  that  would  imperil  the  lives 
of  children  attracted  there  to  play  upon  It.  as 
In  the  case  of  Price  v.  Water  Co.,  68  Kan. 
6S1,  50  Pac  400.  62  Am.  St  Rep.  625.  In 
that  case  there  was  a  fenoed  reservoir,  but 
the  proprietor  left  an  opening  In  tbe  f^ce 
through  which  boys  passed  to  bis  knowledge, 
and  then  went  out  to  play  np<m  an  aiH«n  that 
rose  and  fdl  on  the  water  In  the  reservoir, 
and  this  contrivance  was.  In  Itself,  an  at- 
tractive danger.  The  same  contention  mis^t 
be  made  If  the  appellant  had  maintained  an 
unprotected  and  attractive  device  audi  aa 
was  placed  over  a  pond  within  the  limits 
of  Kansas  City.  Kansas  Ci^  v.  Slese^  71 
Kan.  2S3,  80  Pa&  626.  There  the  pond  itself 
^ras  not  treated  as  an  attractive  nniaanoe. 
but  It  was  a  sewer  pipe  placed  in  a  sort  of 
trough  which  extended  across  the  pond  to 
which  children  were  attracted  and  on  which 
they  played,  Jumping  from  it  Into  the  water, 
which  constituted  the  allurement  and  brought 
the  case  within  the  rule.  The  structure  was 
obviously  dangerous  as  well  as  attractive. 
It  was  unprotected,  altbough  the  officers  of 
the  city  knew  that  children  resorted  there  to 
play.  In  another  case  it  was  contended  that 
a  railway  through  a  dty  over  which  children 
passed  was  an  attractive  nuisance  because 
children  were  tempted  to  hop  on  freight 
trains  and  ride  up  to  the  end  of  a  grade  and 
one  of  them  was  injured,  but  it  was  tbere 
held  that  while  the  "turntatfle"  rule  had  been 
recognized  and  applied  in  this  state  in  a 
number  of  cases,  the  court  was  not  disposed 
to  extend  tbe  doctrine  farther  and  dedined 
to  apply  it  to  railway  trains  passing  over  an 
ordinary  unfenced  trac^.  Wilscm  v.  Bail- 
way  Co.,  66  Kan.  183.  71  Pac.  282.  The  court 
does  not  feel  warranted  In  extending  tbe 
doctrine  so  as  to  make  appellant  liable  fbr 
Cailing  to  fence  or  guard  a  water  course  like 
tbe  one  in  question  and  which,  so  tar  as  tbe 
"turntable"  rule  is  concerned)  corresponds 
with  a  natural  stream. 

The  judgment  of  the  district  court  will  be 
reversed  and  the  cause  ronanded,  with  direc- 
tions to  sustain  the  demurrer  of  a^ellant 
and  award  Judgment  in  Its  favor.  All  the 
Justices  concurring. 
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BAIIiLOD      NELSON  OBAIN  OO.  t 

(No.  18151.) 

(Supreme  Court  of  Kansas.   Jan.  9»  iSlS.) 

(StUabtu  by  the  Court  J 

1.  BrtDENCE  ({  481*)— Tctotibt  to  Sibtant— 
UNOnARDBD  Machinbst  —  OniaoBT  Evi- 
DBSCB— SUBJIOT-  MaTTEB. 

A  statute  of  Missouri  provides  that:  "The 
belting,  shafting,  machines,  machinery,  Kearlne 
and  drams,  in  all  manofactuilng,  mechanical 
and  other  establishments,  in  this  state  vhea  so 
placed  as  to  be  dangerous  to  persons  employed 
therein,  or  thereabout  while  engaged  in  their 
ordinary  duties,  shall  be  safely  and  securely 
ffuarded  when  possible;  if  not  possible,  then  no- 
tice of  its  danger  shall  he  conspicuously  posted 
in  such  establishments."  Rev.  St  Mo.  1909,  I 
T82&  In  an  action  under  this  statute  testi- 
mony f>f  erperienced  millers  was  admissible  to 
prove  what  was  the  ordinary  duty  of  a  miller 
when  a  com  mill  choked  in  operation,  and  it 
became  necessary  to  remove  the  cause  of  such 
choking. 

[Ed.  Note.— For  other  cases,  see  EvBence, 
Cent.  Dig.  SS  2248-2251;  Dec.  Dig.  |  481.*] 

2.  MaSTKB  and  SbBVANT  (i  ^V)— InJtJBT  TO 
SBBVANT— "CONTBIBVTOBT  NBGLIOBNCE." 

In  a  brief  review  of  Missouri  decisions,  it 
appears  that,  while  the  defense  of  contributory 
negligence  is  available  in  an  action  under  the 
statute,  it  is  something  different  from  what  was 
midmtood  by  that  term  before  the  statute,  and 
ia  not  considered  in  the  same  light  or  upon  the 
same  basis.  Tbiz  difference,  however,  does  not 
appear  to  have  been  precisely  defined. 

[Bd.  Note.— For  other  case&  see  Master  and 
Servant.  Cent  Dig.  H  670,  671;  Dec  Dig.  i 
228.«1 

3.  Mabtbb  and  Sbbtaut  (|  280*)— Ivjubt  to 
Sebtaut  —  CoNTBiBirroKT  Neolioercb  — 

Question  fob  Jitbt. 

Where  a  com  mill  choked  in  operation,  to 
relieve  the  choking,  the  miUer,  after  failing  to 
remove  Uie  cause  by  taking  out  the  product  be- 
low the  rollers,  opened  a  door  above  them,  and 
proceeded  to  ralte  out  the  corn  or  product  with 
his  hands  about  ten  inches  above  the  grinding 
rollers.  In  doing  this  work,  bis  foot  slipped,  and 
he  was  thereby  thrown  off  his  balance,  and  his 
band  went  down  upon  and  was  crushed  between 
the  rollers.  It  is  held  that  the  question  wheth' 
er  the  defendant  was  guilty  of  contributory  neg- 
ligence, so  as  to  defeat  his  action,  based  on  the 
absence  of  safeguards  required  1^  tba  statute, 
waa  one  of  bet  to  be  determined  npni  tba  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  SS  1089,  1090,  1092-1132 ; 
Dec.  Dig.  I  289.«] 

4.  Mabteb  and   Sbbvant  (g  121*)  — Safb- 

OTTABDKIQ  MAOHXNEBT  —  COKFXUKCE  WITH 

Statute. 

The  fact  that  a  com  mill  Is  Inclosed  in  a 
case  covering  the  machinery  does  not  neces- 
sarily prove  compliance  with  the  Missouri  stat- 
ute. It  the  service  requires  that  the  covering 
be  opened  to  machinery  dangerous  to  employes, 
and  saCecuards  underneath  or  within  are  pos- 
sible and  practicable,  they  must  be  provided. 
The  question  is  whether  the  machinery  so  plac- 
ed as  to  be  dangerous  to  cmployAs,  while  en- 
gand  in  th^r  ordinary  duties,  is  in  fust  safely 
and  securely  guarded  wbere  it  is  posrible, 
whether  the  guard  consiste  of  an  outer  covering 
or  something  else. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  228-231;  Dec  Dig.  i 
121.*] 


Appeal  from  Distrlot  Oonrt,  Wyandotte 
Connty. 

AcUon  by  Bdward  O.  BaUlod  against  the 
Neilson  Grain  Company.  From  Judgment  tor 
plalntlflT,  defendant  appeala  AflSrmed. 

Angevlne,  Cubblson  &  Holt,  of  Kansas 
City,  Kan.,  and  Pierre  R.  Porter,  of  Kansas 
City,  Mo.,  for  appellant  J.  O.  Emerson  and 
D.  J,  Smith,  both  of  Kansas  City,  Kan.,  for 
appellee. 

BENSON,  J.  This  Is  an  appeal  from  a 
Judgment  for  damages  suffered  In  operat- 
ing a  com  mill  in  Kansas  City,  Mo.  The 
plaintlfC  alleged  that: 

"On  January  3, 1912,  the  plaintiff  was  an  em- 
ploye of  the  deiendant  *  *  *  in  charge  of 
and  attending  one  of  the  com  mills  of  the  de- 
fendant This  com  mill  was  being  used  to  grind 
shelled  com  into  com  chop.  It  had  two  large 
rollers  which  were  revolving  at  high  speed  and 
were  so  placed  that  the  com  fed  from  the  hop- 
per above  the  rollers  was  ground  and  crushed 
between  them.  The  machine  was  propelled  by 
a  steam  engine,  in  a  distant  part  of  the  plant, 
by  means  of  stiafting  and  belts.  Whenever  the 
com  mill  became  cndked  up  from  any  cause, 
and  such  choke-up  was  not  relieved,  the  mill 
would  become  so  choked  as  to  stop  tne  mill  it- 
self, and  thereby  burn  and  destroy  the  belte, 
and  it  was  one  of  the  ordinary  duties  of  the 
employ^  in  charge,  in  case  of  a  choke-up,  to 

Srevent  the  destroying  and  burning  of  belts. 
*  "  While  this  plaintiff  was  in  the  employ 
of  the  defendant  in  charge  of  said  com  mill, 
and  while  it  was  in  operation,  it  b^an  to  choke 
u^  under  the  rollers  and  was  about  to  choke  so 
tight  as  to  stop  the  rollers  and  bum  the  belts, 
and  thereupon  the  plaintiff  shut  off  the  flow  of 
com  into  ue  hopper  and  proceeded  to  clear  the 
com  from  above  the  rollers  as  it  fell  from  the 
hopper,  and  thereby  he  prevented  the  Belts  from 
burning,  but  In  doing,  so  his  left  hand  was 
caught  and  carried  between  the  rollers,  and 
his  entire  left  hand  and  part  of  his  forearm 
above  the  wiiat  were  crushed  and  severed  from 
his  body." 

The  action  Is  based  npon  the  following 
statute  of  Missouri: 

"The  belting,  shafting,  machines,  machinery, 
gearing  and  drums.  In  aH  manufacturing,  me- 
chanical and  other  establishments  In  this  state, 
when  BO  placed  as  to  be  dangerous  to  persons 
employed  tiicrein  or  thereabout  while  engaged 
in  their  ordinary  duties,  shall  be  safely  and  se- 
curely guarded  when  possible;  if  not  possible, 
then  notice  of  ite  danger  shall  be  conspicuously 

Kosted  in  such  estebushments."  Rev.  St  of 
Eissouri  1909,  f  7828. 

The  answer,  after  a  general  denial,  al- 
leged contributory  negligence,  and  assump- 
tion of  risk  was  also  pleaded.  The  follow- 
ing special  flndlDgB  were  returned  by  the 

Jury: 

"Q.  1.  Was  the  plaintiff  an  experienced  miller 
at  and  before  the  time  he  received  the  injuries 
df  which  he  complains?  Ans.  Yes. 

"Q.  2.  Was  the  plaintiff  familiar  with  the 
construction  and  operation  of  the  mill  by  which 
he  was  injured?  Ans.  Yes. 

"Q.  3.  Were  the  roUers,  by  which  the  plain- 
tiff was  injured,  boxed  and  so  inclosed  that  the 
plaintiff  could  not  get  his  band  between  the 
rollers  without  first  opening  the  door,  and  then 
putting  his  hand  through  tne  opened  doorway? 
Ans.  Yes. 

"Q.  4.  Did  the  plaintiff  voluntarily  open  the 
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door  in  front  of  tlie  roller,  and  attempt,  by  the 
use  of  hiB  bare  bands,  to  take  the  shelled  com 
away  from  the  roUera,  while  the  rollers  were 
reTolvlnK  rapidly?  Ana.  Tes." 

"Q.  6.  Was  there  a  roller,  known  aa  the  feed 
Toiler,  iUwve  the  two  rollers  between  which  Hie 

Plaintiff's  hand  was  caaght  and  injured?  Ana. 
:e8." 

"Q.  8.  Was  it  more  dangerous  to  attempt  to 
mmoTe  the  shelled  com  from  the  rollers,  by  the 
use  of  plaintiff's  hands,  while  the  mill  was  in  op- 
«ration,  than  it  would  have  been  to  signal  the 
engineer  and  thus  stop  the  mill,  and  then,  after 
the  mill  stopped,  remove  the  corn?   Ans.  Yes." 

The  findings  were  made  upon  the  plain- 
tiiTB  evidence  atone ;  the  defendant  not  hay- 
ing offered  any.  Error  Is  assigned  upon  the 
admission  of  evidence,  upon  the  order  over- 
ruling a  demurrer  to  the  evidence,  upon  in- 
structions, and  upon  the  denial  of  jadgment 
for  the  defendant  on  the  findings. 

The  iHalntlff  alleged  that  the  defendant 
was  negligent  in  not  safely  nor  securely 
guarding  the  rollers  and  machinery,  and  In 
failing  to  post  notice  of  tJtie  danger  aa  the 
statute  required. 

The  building  has  three  floors,  called,  re- 
spectively, the  ground,  first,  and  upper  floors. 
The  engine  Is  on  the  ground  floor.  The  mill 
la  on  the  first  floor,  and  the  com  to  be 
ground  la  on  the  upper  floor.  The  mill  Is 
about  six  feet  in  height  The  corn  comes 
liown  through  a  spout  into  a  hopper  about 
14  inches  wide  and  3  feet  long,  and  through 
the  hopper  into  the  feed  roller  3  inches  in 
diameter  and  3  feet  in  length.  After  passing 
the  feed  rollers  it  drops  down  6  or  8  Inches 
Into  the  grinding  rollers.  The  mill  is  a  sin- 
gle stand  double  roller  Barnard  mill,  and  is 
operated  by  cc^  gears  and  driven  by  a  belt 
running  from  pulleys  one  on  each  side  of  the 
mill.  A  door  below  the  grinding  rollers 
opens  into  the  space  underneath.  Another 
door  above  Is  bung  on  hinges  at  the  bottom 
and  fastened  by  catches  at  the  top.  This 
door  extends  the  width  of  the  front  of  the 
mill  and  opens  Into  tbe  space  above  the 
rollers.  There  were  two  other  com  mills  In 
the  building.  An  elevator  was  b^g  operat- 
ed by  the  same  engine  aa  the  mill,  when  tbe 
injury  occurred. 

The  plaintiff  Is  a  miller  of  16  years'  ex- 
perience, familiar  with  this  type  of  mill. 
He  had  worked  two  or  three  months  as  a 
hand  In  the  establishment,  but  had  nothing 
to  do  with  Installing  this  mill.  On  the  day 
of  the  accident  the  plaintiff  started  the  mill 
to  test  its  capacity.  He  soon  noticed  that 
it  was  choking.  What  then  occurred  is  de- 
scribed In  his  testimony: 

"I  could  tell  by  the  sound  tbe  mill  was  chok- 
ing, and  I  opened  that  door  underneath  and 
tried  to  take  the  choke  out— the  door  underneath 
the  roll,  which  is  the  proper  place  to  take  it 
out.  if  it  is  possible — but  I  found  the  com  chop 
had  stopped  in  there  so  tight  that  it  would  not 
feed  if  X  tried  to  take  it  out,  so  I  Just  pushed 
the  thing  shut  and  opened  tbe  door  on  top,  and 
commenced  to  take  the  com  out,  been  use  I 
knew  it  was  only  a  matter  of  seconds— which  I 
have  no  power  to  tell  and  cannot  tell  as  to  how 
•oon  a  mill  will  choke.  I  reached  In  to  pull  the 
com  out.    I  used  both  hands.    I  reached  in 


there  possibly  eight  or  ten  times  wltli  both 
hands.  While  I  was  d<dnc  that  my  foot  flipped 
and  kind  of  th rowed  me  off  of  my  balance,  and 
my  hand  went  down  that  way  and  cut  my  hand 
off.  It  fell  right  in  those  grinding  roUa  and 
cut  it  off  between  the  elbow  and  the  wrist. 
Thero  was  no  dutch  or  other  apparatos  that  I 
could  turn  that  would  immediately  rdease  the 
power  from  tbe  mill.  I  could  not  have  thrown 
the  belts  from  the  pulleys;  that  would  be  im- 
posaible.  I  could  have  signaled  the  engineer 
from  near  that  mill  by  the  whistle  string;  that 
was  about  18  or  20  feet  away,  I  should  judge. 
That  was  just  a  little  cord  lying  on  the  floor." 

"After  the  mill  became  in  a  choking  conditioa 
I  did  not  go  over  and  pull  the  cord  to  signal 
the  engineer  to  stop  because  it  waa  not  practi- 
cable. Bv  all  probabilities  by  the  time  I  went 
there  ana  pulled  the  whistle  chord  the  mill 
would  have  been  down.  It  would  have  been 
choked  dead." 

"I  would  think  It  would  stop  in  half  a  minute 
or  more,  but  I  have  never  timed  it.  That  is 
about  the  length  of  time  after  tiie  steam  la  tun- 
ed off.  There  was  no  other  method  of  discon- 
necting the  power  from  the  mill.  There  was  a 
clutch  downstairs.  The  way  I  would  have  to  do 
that  was  over  100  feet  from  the  mill.  The  first 
thing  for  a  miller  to  do  when  he  finds  the  mill 
is  choking  is  to  go  to  work  and  relieve  the  strain 
on  tbe  mill  so  they  won't  stop,  tiecanae,  when- 
ever tbe  mill  stops  running,  the  engine  is  power- 
ful enough  to  go  ahead"  and  drive  the  belts 
around  and  bum  them  up. 

"Q.  Is  it  one  of  tbe  duties  of  a  miller  to  pre- 
vent the  burning  of  the  belts?   A.  Tes.   •   *  • 

"Q.  Now,  was  there  another  way  to  relieve 
that  choke-up  in  time  to  save  the  belts,  that 
you  know  of,  than  the  one  you  applied?  ♦  •  • 
A.  No,  there  waa  no  other  way  that  I  know  oL" 

"Q.  The  reason  you  did  not  stop  tbe  ma- 
chinery was  because  you  thought  you  diin't 
have  time?  A.  No,  sir.  I  consider  I  did  not 
have  the  time  to  do  it" 

The  questions  copied  above  were  answer* 
ed  over  the  defendant's  objections. 

Another  witness  testified: 

"Q.  If  you  have  a  signal  within  15  or  20  feet 
of  you  by  which  you  can  signal  to  the  engineer, 
the  engineer  can  atop  the  machinery  Just  li^ 
that,  can't  he  [snapping  fingers]!  A.  Yes,  he 
can  stop. 

"Q.  Don't  you  ttiink,  Bfr.  Bowers,  yoa  could 
stop  the  matmlnery  In  that  way  and  Omt  relieve 
the  choked  condition  quicker  than  you  could 
by  just  dipping  your  hands  in  above  tbe  grind- 
ing rollers?    A.  rJo,  sir.   •   •  • 

"Q.  What  do  yon  mean  by  saying  an  engineer 
could  atop  the  machinery  tbat  quick?  A.  I 
mean  he  could  cut  off  the  power  that  quick; 
the  machinery  wouldn't  stop  that  quick." 

Tbe  plaintiff  testified  tiiat  tbere  was  a 
dutch  downstairs,  100  feet  away,  bat,  on  be- 
ing asked  if  it  was  in  working  tader,  the 
def^dant  objected,  and  the  objection  was 
sustained. 

Tbe  plaintiff  and  otber  millers  of  expe- 
rience, who  testified  tbat  they  were  famiit^f 
with  the  duties  of  a  miller  in  Qie  eitnatitHi 
of  the  plaintiff,  woe  allowed  to  testify,  over 
tbe  defendant's  objection,  that,  when  sodi 
a  mill  cboked.  It  was  the  dnty  ct  tbe  miller 
to  relieve  the  strain,  to  shut  off  the  feed, 
open  file  door  under  tbe  rollers,  and  dig 
out  the  product,  if  possible,  If  nt^  to  open 
the  upper  door  and  rake  off  tbe  stock  with 
the  hands  while  Qie  rollers  are  stUl  run- 
ning; that  it  was  the  tbnal  and  ordinary 
custom  among  millers  to  do  tUs;  and  tint 
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it  was  not  tbe  cnatom  or  practice  of  mUlen 
to  stgnal  the  engtiieer  to  stop.  A  competent 
witness  testified  OTer  defendant's  objection : 
"After  a  cboke-up  started,  if  you  tried  to  re- 
lieve that  b;  first  shuttiog  down  tlie  engine, 
what  is  the  result?  A.  Well,  the  result  is,  jou 
got  to  get  it  out.  *  *  *  It  saves  the  belts, 
of  course.  It  only  takes  a  very  few  revolutions 
to  burn  a  belt  up.  If  tiie  roll  is  choked  and  tbe 
engine  stiU  running,  it  takes  only  a  very  short 
time,  just  a  tew  seconds,  to  ruin  that  part  of 
tbe  belt  that  is  on  your  driving  palley.  •  •  *  ** 

Evidence  was  admitted,  over  the  defend- 
ant's objection,  that  the  rollers  could  be  safe- 
ly and  securely  guarded  to  prevent  such  in- 
juries by  placing  hopper  boards  or  screens 
over  the  grinding  rolls  on  the  inside  of  the 
machine,  leaving  a  space  between  them  for 
the  com  from  the  hopper  to  drop  through, 
so  that  corn  could  be  scraped  out  with  the 
hands  without  danger  of  Injury.  There  was 
evidence  that  other  com  mills  In  the  same 
establishment,  one  a  Lee  and  Barnard  mill, 
were  fitted  with  su<^  hopper  boards,  and 
tliat  It  was  practicable  to  pat  them  In  Uils 
one 

The  following  spedal  question  was  present- 
ed by  tbe  defendant  but  not  allowed: 

"Q.7.  Could  tbe  plaintiff  have  stopped  the 
mill  by  Bignaling  the  engineer,  and  thus  reUer- 
ed  tbe  clogged  condition  of  the  null,  if  it  was 
clogged,  with  perfect  safety  to  himseUT  Ans. 
Withdrawn  by  the  court" 

The  principal  questions  to  be  decided  are : 
(1)  Was  testimony  tending  to  prove  what  the 
ordinary  duties  of  the  miller  were  erroneoua- 
If  admitted?  (2)  Was  the  defendant 
titled  to  Judgment  on  the  demurrer  to  the 
evidence  or  on  the  findings? 

[1]  The  Missouri  statute  requires  safe- 
guards when  the  machinery  is  dangerous  to 
employes  while  engaged  in  their  ordinary 
duties.  The  evidence  referred  to  In  the  first 
question  suggested  was  tiered  to  meet  this 
requirement  and  to  show  that  the  plaintiff 
was  in  tbe  line  of  duty  when  injured.  Simi- 
lar evidence  was  admitted  in  the  case  of  an 
Injury  to  an  employe  upon  a  threshing  ma- 
chine (Mastln  V.  Levagood,  47  Kan.  764,  28 
Fac.  977),  althongh  Its  competency  Is  not 
discussed  in  the  opinion.  Evidence  to  prove 
the  duty  of  a  brakeman  In  keeping  tresi>ass' 
era  from  trains  was  considered,  but  Its  ad- 
missibility was  not  commented  on,  in  Kemp 
V.  Ballway  Co.,  91  Kan.  477,  138  Pac.  621. 
Similar  evidence  was  discussed  in  Mo.  Pac. 
Ry.  Co.  T.  McGally,  41  Kan.  639,  649,  665, 
21  Pac  574. 

It  was  held  In  Mo.  Pac.  Ey.  Co.  v.  Mackey, 
83  Kan.  298,  6  Pac.  291: 

"Tbe  inquiry  of  what  are  the  general  duties 
of  a  fireman  on  a  switch  engine  in  a  certahi 
track  yard  at  a  stated  time  does  not  relate  to 
a  matter  wiiicb  is  the  subject  of  expert  testi- 
mony, and  upon  which  an  opinion  may  be  giv- 
en, but  is  a  question  of  fact  which  may  be  tes- 
tified to  by  any  witness  haflng  penouu  knowl- 
edge thereof." 

In  the  oplnlim  It  Is  said : 

"  'Tba  duty  of  a  fireman  on  an  engine  is  to 

keep  tbe  oigine  hot,  to  keep  steam  on,  and  to 

asnst  the  engineer  fa  watching  for  ^gnals.*  It 
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is  claimed  by  counsel  that  this  testimony  was  in 
effect  an  opinion  of  the  witness  that  the  plain- 
tiff was  in  the  exercise  of  ordinary  care  at  tbe 
time  the  aasldsnt  occurred.  Not  so.  There  was 
obviously  no  purpose  to  get  from  the  witness 
his  judgment,  or  an  opinion  in  regard  to  the 
manner  in  which  plaintiff  had  performed  this 
work,  or  whether  he  was'  prof)erly  discharging 
his  duty  at  the  time  of  bis  injury,  nor  did  the 
testimony  given  by  him  go  to  that  extent  The 
inquiry  went  only  to  the  work  generally  per- 
formed by  a  fireman  on  an  aiglne  m  Chose  yards 
at  that  time." 

The  tendency  to  liberalize  the  practice 
respecting  such  evidence  is  luminously  stat- 
ed and  advocated  in  volume  3  of  Wlgmore  on 
Evidence,  {  1929.  The  admissibility  of  this 
evidence,  howevw,  is  not  violative  of  any 
nde  or  principle  heretofore  adopted  or  fol- 
lowed in  this  court  In  Railway  Ca  v.  Mer- 
rill, 61  Kan.  671.  60  Paa  S19,  testimony  of  an 
experienced  railroad  man,  regarding  the  prop- 
er position  or  proper  steps  for  an  employe 
to  take  In  order  to  pass  from  a  coal  car  to  a 
box  car  while  in  motion,  waa  held  to  be  ad- 
missible. It  was  aald  titat  tb»  court  could 
not  assume  that  the  Jury  were  as  ctmipetent 
as  tbe  witness  to  draw  a  conclnslon  from 
tba  facts,  and  that  sucb  teatim(Hiy  is  exclud- 
ed only  when  the  jury  must  be  considered 
aa  equally  competent  to  judge  ot  the  altna- 
tlon.  S.  E.  By.  Co.  T.  Bobbins,  48  Kan.  145, 
23  Paic.  US,  an  authority  relied  upcm  by 
tbe  defoidant,  was  examined  and  distin- 
guished. See,  also.  Duncan  t,  Ballway  Co., 
86  Kaa  112,  115,  119  Fac.  366,  Bl  li.  B.  A. 
(N.  SO  660. 

[2]  The  principal  0Kmnd  of  the  objection 
to  the  testimony,  tending  to  prove  the  or- 
dinary duty  or  the  customary  or  usual  way 
of  reUering  tbe  choked  cmdltlai,  is  that 
sndli  evidence  cannot  excuse  the  plaintiff 
from  doing  an  act  obTlonidy  and  plainly  dan- 
gerous, and  reckless.  The  determination  of 
this  particular  objection  affects  the  merits 
of  Hie  case  presented  in  Oie  demurrer  to  the 
evidence  and  motion  for  judgment  now  to 
be  considered.  Beferrlng  again  to  the  Mis- 
souri statute,  it  should  be  observed  that  It 
was  competent  for  tbe  Legislature  to  afford 
relief  even  where  an  employ^  is  guilty  of 
contributory  negligence,  as  our  own  Factory 
Act  Is  held  to  do.  That  being  so,  the  qnes- 
tlon  Is  not  altogether  whether  the  employd 
was  negligent,  within  tbe  purview  of  the 
law  as  understood  before  Vae  statute  was 
enacted,  but  whether  he  was  performing 
his  ordinary  dnUee,  within  tbe  m«iDing  of 
that  act  This  view  is  supported  by  deci- 
sions of  that  state,  although  It  Is  there  held, 
in  general  terms,  that  contributory  negligence 
is'  still  a  defoise  under  that  statute.  In- 
terpreting the  statute,  Judge  Woodson  In 
Hnss  T.  Bakery  Co.,  210  Mo.  44,  69,  108  S. 
W.  03,  in  8  dissenting  opinion,  after  refer- 
ring to  the  deplorable  loss  of  liftt  in  the 
great  Industries  of  the  land  wherry  the 
saying  bad  been  given  wide  pubUclt?  In  this 
and  foreign  countries,  that  the  United  States 
is  a  "nation  of  cripples,"  stated  fliat  Hlssonri 
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waa  among  tbe  first  of  tbe  states  to  enact 
statutes  designed  to  correct  auclt  evUs,  "to 
stop  08  near  as  possible  the  mighty  slaugh- 
ter." The  opinion  is  highly  Instructive 
throughout,  but  tbe  foUowli^  quotation  may 
serve  the  present  purpose: 

"The  Legislature  knew  that  tbe  hnman  mind 
and  conduct  was  such  that  a  servant,  when  in 
the  performance  of  his  duties  to  bia  master, 
surrounded  by  dangerous  machinery,  in  motion, 
with  bia  mind  concentrated  upon  his  work, 
obliviouB  to  bia  surroundings,  is  liable  to  slip 
or  take  a  misstep  and  fall  into  tbe  revolving 
machinery,  or  thougbtleBsIy  thrust  his  hand  or 
otlier  portion  of  his  body  into  the  gearing  or 
other  portion  of  tbe  machinery ;  and,  if  not 
'safely  and  securely  guarded,'  be  would,  in  con- 
sequence thereof,  receive  injuries  of  a  serious 
character.  It  was  the  intention  of  the  Legis- 
lature and  the  object  and  the  purpose  of  the 
statute  to  put  a  stop  to  all  such  injuries  which 
grow  fNit  of  such  inattention,  inadvertence,  mis* 
liap,  or  accidents;  that  is,  such  acts  of  omls' 
sion.  *  *  *  So,  in  brief,  the  rationale  of  tbe 
statute  is  this:  That  where  it  is  possible  to 
do  so,  the  master  must  safely  and  securely 
guard  tbe  belting,  shafting,  gearing,  and  drums 
in  his  institution;  but,  when  that  u  imoosaible, 
then  he  must  i^ve  the  required  notice.  This  in- 
creases the  degree  of  care  required  of  the  mas- 
ter regarding  those  matters  from  reasonable 
care  to  an  absolute  duty  to  safely   •   *  * 

Sard  such  gearing,  etc..  where  it  is  possible  to 
80  without  materially  interfering  with  the 
working  efficiency  of  the  machinery  of  the  insti- 
tution ;  but,  if  that  Is  impossible,  then  be  must 
post  required  notice;  and,  if  he  fails  in  the 
IKrformance  of  those  duties,  then  the  burden 
rests  upon  him  to  show  that  the  servant  was 
guilty  of  such  contributory  negl^ence  that  he 
would  have  been  injured  in  consequence  thereof, 
even  though  the  gearing,  etc.,  had  been  so  guard- 
ed, or  that  the  notice  had  been  properly  posted." 

The  Missouri  courts  have  since  approved 
a  part,  at  least,  of  the  opinion  from  which 
we  have  quoted.  In  Simpson  v.  Iron  Works 
Co.,  249  Mo.  377,  156  S.  W.  810,  tbe  scope  of 
the  Factory  Act  of  Missouri  was  stated,  and 
it  was  decided  that  tbe  section  (as  It  then 
stood)  now  under  consideration  did  not  re- 
quire the  safeguarding  of  a  belt  which  was 
not  moving  but  was  In  a  state  of  inertia, 
over  which  the  employ^  had  stumbled.  In 
the  opinion,  however,  the  court  said : 

"We  think,  therefore,  that  tbe  lawmakers,  in 
conditioning  the  duty  to  guard  upon  the  phrase 
above  quoted,  meant  thereby  that  it  should  at- 
tach when  the  'belting,'  etc.,  should  be  so  placed 
in  a  factory  that  its  normal  operation  would  in- 
jure any  employ^  who  should  approach  near 
enough  to  be  caught  by  its  force  or  subjected 
to  its  activity.  Such  accidents  are  likely  to 
happen  to  employes  who  are  engrossed  in  work 
near  such  machines,  unless  they  are  protected 
from  the  workings  of  the  machinery  by  safe  and 
secure  guards.  This  thought  is  expressed  with 
clearness,  force,  and  completeness  by  Woodson, 
J.,  in  the  dissenting  opinion  of  Huss  v.  Bakery 
Co.,  210  Mo.  loc.  cit  67  and  68  [108  S.  W.  63].'* 

Tlds  language  was  followed  by  the  first 
part  of  the  quotation  which  we  have  copied 

above. 

In  Brashears  v.  Iron  Works  Co.,  171  Mo. 
App.  507,  157  S.  W.  360,  the  dissent  In  the 
Huss  Case  is  referred  to  in  the  following 
language  In  the  concurring  opinion  of  Judge 
Sturgls: 

"While  it  is  held  in  Huss  v.  Bakery  Co..  210 
Mo.  44,  54,  108  S.  W.  63,  Dressie  v.  Bailroad, 


supra,  145  Mo.  App.  163,  120  S.  W.  1012.  and 
MiDsap  V.  Beggs,  m  Mo.  App.  1,  7.  11,  87  3. 
W.  953,  that  plaintiff  may  be  guilty  of  such 
contributory  n^ligcnce  as  bars  a  recovery,  even 
in  cases  where,  by  statute,  the  machinery  should 
be,  but  is  not,  guarded,  yet  I  do  not  understand 
such  cases  to  bold  that  plaintiff's  conduct,  as 
bearing  on  contributory  negligence,  is  to  be 
measured  by  the  same  standard  of  care,  or, 
more  accurately,  that  such  standard  rests  on 
tbe  same  basis  in  cases  covered  by  the  statute 
as  it  would  be  if  such  statute  did  not  exist" 
Pa^  514  of  171  Mo.  App..  page  861  of  157 

Further  on  quotations  are  given  from  the 
same  dissenting  <^inion,  including  tbe  fol- 
lowing: 

"The  purpose  and  effect  of  this  statute  in 
modifying  the  rule  of  contributory  negligence  in 
cases  covered  by  it  by  adding  a  new  element  to 
be  considered  is  pointed  out  m  the  able  dissent- 
ing opinion  of  Woodson,  J.,  In  Hues  v.  Bakery 
Co.,  supra,  and,  while  his  remarks  were  held  not 
applicable  to  the  particular  facts  and  instruc- 
tions under  discdhnon  in  that  case,  I  think  the 
law  is  there  correctly  stated.  •  •  •  Under 
the  common  law,  the  defendant  was  required 
to  furnish  plaintiff  only  a  reasonably  safe  place 
in  which  to  work  and  reasonably  safe  means 
with  which  to  perform  bis  duties,  while  the 
statutes  require  the  defendant  to  safely  and 
securely  guard  the  gearing  when  possUtle ;  and, 
if  impossible,  then  to  conspicuously  post  a  no- 
tice calling  attention  to  tbe  dangers.  As  a 
corollary  to  that  increased  duty  of  defendant, 
the  care  of  the  plaintiff  was  correspondingly 
decreased,  and  the  jury  should  have  been  told  so 
in  no  uncertain  words.  This  proposition  of  law 
also  Gnis  rec<miitlon  in  the  latest  decision  oi 
the  Supreme  Court  Simpson  t.  Witte  Iran 
Works,  supra." 

Following  this  It  Is  said  in  the  Brashears 
Case: 

"This  caae  is  therefore  to  be  distinguished 
from  tbe  line  of  cases  cited  by  appellant  holding 
that  tbe  servant  in  somewhat  sin^lar  circum- 
stances, but  where  the  statute  did  not  apply, 
was  guilty  of  contributory  negligence,  as  a 
matter  of  law;  and  the  trial  court  did  right  in 
not  directing  a  verdict  for  defendant  on  that 
ground." 

It  seems,  from  this  brief  review  ot  some 
of  the  Missouri  decisions,  that,  while  con- 
tributory negligence  Is  still  a  defense  under 
the  statute,  It  Is  something  diffei-ent  from 
what  was  understood  by  that  term  before  the 
statute.  Judge  Woodson  declared  that  the 
contributory  negligence  must  have  been  such 
that  the  injury  would  have  occurred  If  the 
gearing,  etc.,  had  been  guarded,  or  tbe  notice 
had  been  given.  If  this  declaration  is  not 
included  in  the  subsequent  approval  of  other 
parts  of  the  opinion,  it  is  still  apparent  that 
the  employes'  negligence,  In  order  to  afford 
a  defense,  is  not  considered  in  the  same 
light,  or  placed  upon  the  same  basis,  as  it 
was  before.  As  was  said  In  Millsap  v.  Beggs, 
122  Mo.  App.  1,  97  S.  W.  956.  "The  statute 
must  be  allowed  to  count  for  somethlBg." 

[3]  The  defendant  contends  that,  as  matter 
of  law,  the  danger  of  raking  out  the  product 
with  the  hands  was  attended  with  such  obvi- 
ous and  glaring  peril  that  we  should  hold 
it  to  be  reckless,  and  should  declare  that  the 
evidence  offered  to  prove  that  this  was  the 
ordinary  manner  of  relieving  the  ch<^ed  cchd- 
(Utlon  was  inadmi8albl&  Bnt  It  does  not  fd- 
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low  tliat  a  person  Is  reckless  because  he 
places  hlB  hands  near  the  parts  ot  machinery 
which,  If  touched,  will  result  in  grievous  hurt. 
Delmore  v.  noorlng  Co.,  90  Kan.  29, 133  Fac. 
151,  47  U  R.  A.  (N.  S.)  1220;  Rambo  v. 
Electric  Co.,  90  Kan.  390.  133  Fac.  553; 
Bailey  v.  Spelter  Co.,  83  Kan.  230,  109  Fac. 
791;  Bair  v.  Heibel,  103  Mo.  App.  621,  77 
S.  W.  1017. 

The  opinion  in  the  Heibel  Case  contains  a 
full  discussion  of  the  statute  In  question  and 
refers  to  a  distinction  between  contributory 
negligence  at  common  law  and  under  the 
statute.  The  employ^  worked  about  unguard- 
ed cogwheels  plainly  in  view  and  obviously 
dangerous,  but  he  lost  his  balance  while 
poshing  a  board  lurching  against  the  wheels. 
The  court  said: 

"The  txne  question  is  as  to  the  respondent's 
contributory  negligence;  and  of  that  he  did  not 
convict  himself  by  simply  working  around  the 
uncovered  cogwheels,  unless  the  danger  was  so 
great  that  a  prudent  person  of  hts  years  an'd 
capacity  would  have  declined  to  face  it.  Settle 
V.  Railway,  127  Mo.  386  [30  S.  W.  125,  48 
Am.  St.  Rep.  633];  Pauck  v.  Provision  Ca,  159 
Mo.  467  [81  S.  W.  806].  Assuredly  the  court 
would  have  acted  unjustly,  had  it  declared  the 
risk  to  be  that  extreme,  as  a  legal  dedoctiou." 

There  was  nothing  to  Injure  the  plaintiff 
in  his  work  until  he  dropped  his  hand  too 
low;  the  grinding  rollers  being  10  or  12 
Inches  below  the  door — and  that  drop  was 
caused  by  a  slip  of  his  foot.  Doubtless 
many  a  man  bending  over  a  revolving  saw, 
wheels,  or  other  mechanism  in  motion,  to 
examine  or  adjust  the  parts  or  otherwise  per- 
form hts  work,  has  lost  life  or  limb  by  a  fall 
caused  by  some  untoward  slip  or  mishap 
wtiich  ordinary  diligence  could  not  have  fore- 
seen. Before  the  days  of  safety  coupling, 
hrakemen  sometimes  lost  their  lives  by  be- 
ing crushed  under  the  wheels  after  a  stumble 
or  fall  when  doing  their  iwrilous  work.  If 
the  plaintiff,  without  slip  or  other  mishap, 
liad  thrust  his  hand  upon  the  roller,  a  dif- 
ferent question  would  have  been  presented 
which  cannot  be  decided  now.  It  seems, 
therefore,  tliat  whether  the  plaintiff  was 
reckless  or  so  negligent  in  the  performance 
of  his  work  as  to  afford  a  defense  within 
the  principles  already  discussed  was  in  all 
tlie  circumstances  a  question  of  fact  for  the 
jury.  In  Lewis  v.  Barton,  82  Kan.  163,  107 
Pac.  783,  It  was  said: 

"The  defendant  insists  that  the  plaintiff's  own 
testimony  shows  that  he  voluntarily  undertook 
to  perform  the  duty  imposed  upon  him  in  a 
manner  which  he  knew  to  be  very  dangerous, 
when  be  also  knew  that  another  meth<^  was 
much  safer.  To  a  degree  the  plaintiff's  evidence 
supports  this  contention.  But  there  was  also 
testimony  of  the  plaintiff  and  other  witnesses 
that  he  performed  the  task  In  the  customary 
way,  and  under  such  evidence  it  cannot  be  said, 
as  a  proposition  of  law,  that  the  injary  was 
cansed  by  his  own  want  of  care,  but  all  these 
matters  are  tor  the  condderation  of  the  jury." 

[4]  It  la  contended  that  the  statutory  re- 
quirements were  complied  with ;  that  the 
niUl,  being  Inclosed,  afforded  the  plaintiff 
Immunity  from  Injury;  and  that  he  himself 


created  the  danger  by  opening  the  door,  and 
thrusting  in  his  hands.  It  must  be  presum- 
ed, however,  that  the  door  was  placed  there 
to  be  opened,  and  that  exigencies  of  the 
work  might  require  it  The  evidence  tended 
to  prove  that  such  an  exigency  arose  by  the 
choking  condition.  The  statutory  duty  Is  not 
necessarily  discharged  by  providing  a  case  or 
covering  for  machinery.  If  the  service  re- 
quires that  the  coverings  be  opened  in  the 
progress  of  the  work,  and  safeguards  under- 
neath or  within  are  possible  and  practica- 
ble, they  must  be  provided.  Otherwise  such 
statutes  would  be  vain  and  Ineffectual.  The 
practical  question  under  this  statute  Is' 
whether  the  machinery  so  placed  as  to  be 
dangerous  to  employes,  while  engaged  In 
their  ordinary  duties.  Is  In  fact  safely  and 
securely  guarded  where  it  Is  possible,  wheth- 
er the  guard  consists  of  an  outer  covering 
or  something  else.  Decisions  under  our  stat- 
ute sufficiently  state  the  principle  ai^licable 
under  the  Missouri  act  Caspar  v.  Lewln, 
82  Kan.  604,  635,  109  Pac.  657,  49  L.  B.  A, 
(N.  S.)  526;  Alklre  v.  Cudahy,  83  Kan.  373, 
111  Pac  440;  Howell  v.  Cement  Co.,  86  Kan. 
283.  120  Pac.  350.  The  question  whether  it 
was  possible  or  practicable  to  guard  the  rol- 
lers was  one  of  fact  upon  which  the  evidence 
offered  was  admissible.  WarSeld  v.  Morgan, 
86  Kan.  524,  121  Pac.  489. 

The  defendant  requested  an  Instruction  to 
the  effect  that  it  was  the  duty  of  the  plain- 
tiff to  stop  the  mill  before  proceeding  to  re- 
move the  .obstruction.  This  presents,  the 
question  already  considered,  which  Is  held  to 
be  a  question  of  fact  In  Wells  v.  Swift  & 
Co.,  90  Kan.  168,  133  Pac.  732,  It  appeared 
that  an  employ^  had  been  Injured  by  the  un- 
expected starting  of  a  rotary  motor  driven 
by  compressed  air.  It  was  held  that: 

"The  fact  that  a  screw  valve  was  provided  at 
another  point  by  which  the  plaintiff  coald  have 
cut  off  the  compressed  air  is  not  fatal  to  his  re- 
covery, since  to  have  used  that  valve  would  have 
cut  the  air  off  from  another  machine  as  well  as 
from  that  which  he  was  oring." 

It  was  held  In  Rambo  r.  Electric  Co.,  90 
Kan.  890,  183  Pac.  653,  that  an  employe  of  a 
telephone  company  could  sot  be  Charged  with 
contributory  negligence,  as  a  matter  of  law, 
merely  because  he  failed  to  ask  that  the  cur< 
rent  be  tamed  off  but  Incurred  the  danger  of 
contact  with  high  tenidon  wires  without  do- 
ing so,  although  the  cnrrent  would  hare 
been  turned  off  had  he  so  requested. 

These  cases  sufficiently  state  the  principle 
to  be  applied  in  the  situation  In  which  the 
plaintiff  was  placed. 

The  instructions  given  were  as  favorable 
to  the  defendant  as  could  well  be  given  In 
any  recognized  application  of  the  doctrine  of 
contributory  negligence.  Instructions  asked 
by  the  defendant  were  drawn  upon  the  as- 
sumption that  the  plaintiff  should  be  held 
guilty  of  contributory  negligence,  as  a  mat- 
ter of  law,  upon  the  evidence,  or  certain 
phases  of  the  evidence,  and  the  findings. 
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The  substance  of  Uie  requests,  so  for  as  tbey 
embraced  correct  propositions,  were  giTen. 
No  error  Is  found  in  tbe  instructions  of 
which  the  defendant  can  Justly  complain. 

There  was  no  error  in  refusihg  to  submit 
question  No.  7.  That  the  mill  could  hare 
been  stopped  is  beyond  dlspnte,  but  whether 
it  was  the  duty  of  the  plalntliE  to  signal  for 
the  stop  was  a  question  of  fact  The  ques- 
tion whether  he  should  have  used  tbe  clutch 
was  of  the  same  nature,  and  besides  he  of- 
fered to  show  that  it  was  not  in  a  conditi<m 
to  use.  The  fact  was  material,  and  the  evi- 
dence was  admissible.  Some  other  incidental 
matters  are  discussed  in  the  brle^  but  are 
sufficiently  met  by  what  has  been  said  upon 
tbe  principal  proposittona- 

The  Judgment  la  affirmed.  All  tbe  JoBtlceB 
concur. 


LOCEARD  T.  HABTLEtT  et  al.   (No.  19108.) 
(Supreme  Court  of  Eansas.   Jan.  9,  1916.) 

(Bvllabut  by  Editorial  Staff.) 

1.  HioHWATS  (I  71*)— Refobi  or  Viewebs— 

CoNCtUSIVEITESa. 

Under  Laws  1911,  c.  248,  |  0,  providing 
that  at  the  first  session  of  tbe  commiSBionera 
after  the  report  of  tbe  viewers  is  received,  the 
commissioDers  shall  order  tbe  road  opened  or 
altered,  if  they  conclude  that  it  shonla  be,  and 
Qo  legal  objections  appear  against  the  same, 
but  if  tbey  cooclude  that  tbe  road  is  unneces- 
sary  or  impracticable,  no  further  ^proceedings 
shall  be  bad  thereon,  the  commissioners  have 
jurisdiction  to  relocate  a  road,  though  all  the 
viewers  report  adversely  thereto. 

[Ed.  Note.— For  other  caseB,  see  Highways, 
Cent.  Dig.  {|  236,  237 ;  Dec.  Dig.  f  71.*] 

2.  HlQHWATB  4  72*>— ORDKB  fob  BELOCAIIOK 

—Validity. 

An  order  (or  the  relocation  of  a  highway 
is  not  void  as  afcaiDst  public  policy,  becaiue  it 
requires  tbe  petitioners  therefor  to  pay  a  part 
of  the  assessed  damages. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  H  289-252;  Dec  Dig.  |  72.*] 

Aj^ieal  from  District  Court,  Saline  Gonn^. 

Action  by  J.  B.  Lockard  against  J.  O.  Hart- 
ley and  otbera  Judgment  for  the  defend- 
ants, and  plaintiff  appeals.  Affirmed. 

David  Ritchie,  of  Sallna,  for  appellant  L. 
W.  Hamner  and  Z.  a  MilUkla,  both  of  Sall- 
na,  for  appeUeea. 

PER  CURIAM.  [1]  The  petition  to  relo- 
cate the  road  was  sufficient  and  the  board  of 
county  commissioners  had  jurisdiction  to  re- 
locate the  road  even  If  the  viewers  had  all 
reported  adversely.  Laws  1911,  c.  24S,  S  8- 
See  Molyneuz  T.  Grimes,  78  Kan.  830,  98 
Pac.  278. 

[21  That  the  order  relocating  the  road  was 
not  void  as  against  public  policy  because  the 
petitioners  were  required  to  pay  $125  of  the 
assessed  damages  has  already  been  decided 
by  this  court  In  the  case  of  Plaster  Co. 
V.  nine  Rapids  Township,  77  Kan.  680.  96 
Pac.  08,  tbe  principle  Involved  was  thorough- 


ly considered.  In  the  recent  case  of  Rice 
V.  Ard.  93  Kan.  16S.  143  Pac.  418,  tbe  same 
principle  was  again  considered.  While  one 
of  the  questions  In  that  case  was  whether  or 
not  the  order  was  invalid  because  condition- 
al, the  court  went  beyond  tbat  subject  aod 
considered  the  question  whether  or  not  the 
order  was  Invalid  on  grounds  of  public  policy. 
The  conflict  in  the  anthoritles  was  noted,  and 
language  from  the  opinion  in  the  case  of 
North  Baptist  Church  t.  Orange,  64  N.  J. 
Law,  111,  22  AU.  1004,  14  L.  B.  A.  62  (cited  la 
tbe  Blue  Rapids  Case),  was  quoted  as  ex- 
pressing the  views  of  this  courL  Tbe  court 
adheres  to  those  views. 

Tbe  judgment  of  tlie  district  conit  Is  af- 
flrmed. 


OLSON  T.  ORR  H  aL   (No.  19183.)  f 
(Supreme  Ckiort  of  Kansas.    Jan.  9,  1015.) 

{SyUabut  bv  t^e  Court.) 

1.  Bailmbnt  (5  18*)— Aeti8ah*s  Lien— Stip- 
ulation Postponing  Patmeht— Estect. 

The  statutory  lien  given  to  a  mechanic,  ar- 
tisan, or  tradesman  on  an  article  of  property 
upon  which  he  has  bestowed  labor  and  expense 
(Gen.  St  1909.  S  4808)  is  an  extendon  of  the 
commoo-law  lien,  and  a  stipulation  which  post- 
pones payment  for  the  labor  and  expense  after 
completion  and  delivery  does  not  necessarily 
destroy  auch  lien. 

[Ed.  Note. — For  other  cases,  see  Bailment, 
Cent  Dig.  H  77-79.  81-S4 ;  Dec  Dig.  S  18.*] 

2.  Baixjibnt  (i  18*)— Abubak'b  Lxeh— Pub- 

BBVATION— SUBBKNDEB   OE  PbOPEBTT— Sur< 

FiciENCT  or  Evidence. 

Id  order  to  preserve  the  Uen  after  the  snr- 
render  of  possessiMi  of  property  to  tbe  owner, 
the  claimant  must  comply  with  the  provision 
of  the  statute  relating  to  the  filing  of  a  writ- 
ten statement  with  the  re^ster  of  deeds,  but  in 
the  present  case  it  ia  held  that  the  possession  of 
tbe  property  was  not  surrendered  to  tbe  owner. 

[Ed.  Note.— For  other  cases,  see  Bailment. 
Cent  Dig.  M  77-79,  81-84;  Dec  Dig.  S  18.*J 

3.  BAiuoEnr  (t  18*)— Abtisajii's  Libh— Bkq- 
uistteb. 

To  entitle  a  mechanic,  artisan,  or  trades- 
man to  a  lien,  the  work  and  material  expended 
by  him  upon  a  chattel  must  have  been  done 
and  furnished  at  the  owner's  reqoest  or  with 
his  consent,  and  It  is  held  that  this  phase  of 
the  law  was  sufficiently  presented  to  the  jury 
in  the  instructions  given  by  tbe  court 

[Ed.  Note.— For  other  cases,  see  Bailment 
Cent  Dig.  81  77-79,  81-84;  Dec  Dig.  {  ia*l 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  F.  L.  Olson  against  a  B.  Orr  and 
another.    From  judgment  for  defendants; 

plaintiff  appeals.  Affirmed. 

McFadden  &  Chaflin  and  J.  O.  Laxis,  «U  of 
Kansas  City,  for  appellant  Frank  L.  Baten 
and  Stanley  &  Stanley,  all  of  Kansas  City,  for 
appellees. 

JOHNSTON,  C.  J.  This  action  was  brought 
by  F.  L,  Olson  against  O.  B.  Orr  and  O.  Lss- 
ley,  to  recover  the  possession  of  a  two-ton 
Stembei^  truck  ot  the  alleged  value  of  $300, 


•For  other  casM  iM  iame  tople  and  section  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Kay-No.  Bmtlm  ft  Rap'r  lade^ 
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whtA  tae  dmlmed  was  wnmgfDlly  withheld 
trtna  Mm.  In  tb«  dtr  eonrt  Judgment  was 
givoi  in  U.VOT  ot  ttie  defmdantfl,  and  Olaon 
appealed  to  the  district  court,  which  like- 
wise rendered  an  adverse  Judgment 

On  the  trUil  of  the  case  In  the  district 
court  ttiem  was  testimony  tending  to  show 
that  a  verbal  contract  was  entered  Into  be- 
tween Olson,  Orr,  and  Lasl^  abont  Norem- 
ber  1,  3102,  whereby  a  gasoline  engine  owned 
by  Orr  dumld  be  placed  In  Olson's  tnK^. 
The  terms  of  the  agreement.  It  Is  claimed, 
-were  that  Olson  should  pay  Lasley  flBO 
when  the  engine  was  Installed  and  pay 
Orr  1150,  90  days  after  the  installation 
of  the  engine  was  completed.  There  Is  tes- 
timony that  tbe  cwtmct  was  later  varied 
because  oC  Olscm  furnishing  certain  material, 
so  that  he  became  liable  to  pay  each  of  the 
defendants  $132JS0  at  the  times  previously 
agreed  upon.  It  appears  that  the  truck  was 
completed  about  February  6,  1918,  and  It  Is 
claimed  lAsley  that  there  was  then  due 
to  bim  $182.60,  and  Orr  claimed  that  the 
amount  of  $132.00  became  due  to  him  on  April 
6.  1013.  OlBon  offered  testimony  tending  to 
show  that  the  work  done  up<m  the  truck  was 
defective  and  did  not  measure  up  to  the 
terms  of  the  agreement,  and  that  he  had 
been  compelled  to  expend  considerable  sums 
of  money  to  remedy  the  defects. 

[1-S]  It  Is  contended  that  Lasley  was  em- 
ployed by  Orr  to  Install  the  engine,  and  not 
by  Olson,  and  that  therefore  Lasley  could 
not  obtain  a  lien  on  the  truck,  except  by  an 
employment  or  the  consent  of  Olson,  the 
owner.  It  appears  to  be  conceded  that  Orr 
could  not  impose  a  lien  on  the  truck  for'  the 
debt  of  Lasley  without  the  express  or  im- 
plied consent  of  the  o^ner.  There  la  testi- 
mony, however,  to  support  the  claim  that 
Olson  contracted  with  Lasley,  as  well  as  Orr, 
and  also  agreed  to  pay  him  when  the  work 
was  completed.  The  testimony  as  to  the 
negotiations  between  the  parties  Indicate  that 
there  was  a  tripartite  contract  by  which  Orr 
was  to  furnish  the  engine  at  a  certain  price, 
and  that  Lasley  was  to  Install  it  for  an 
agreed  sum.  Both  Orr  and  Lasley  performed 
work  upon  the  truck.  There  is  a  contention 
that  the  necessity  of  employment  of  both  by 
Olson  was  not  fairly  presented  to  the  Jury. 
An  instruction  was  requested  by  Olson  to  the 
effect  that,  if  Olson  was  not  a  party  to  a 
contract  with  Lasley.  the  latter  would  not 
be  entitled  to  a  lien  on  the  truck.  This  In- 
struction was  not  given,  but  the  court,  in 
one  of  Its  own  construction,  told  the  Jury,  in 
effect,  that  a  contract  between  Orr  and  Olson 
and  Lasley,  either  t<^ther  or  separately, 
was  essential  to  a  recovery  either  of  them. 
In  another  Instructlou  the  court  called  atten- 
tion to  the  statute  which  provides  that: 

"Whenever  any  person  shall  Intnut  to  any 
mechanic,  artisan  or  tradesman  materials  to  so 
constmct,  alter  or  repair  any  article  of  value, 
or  any  article  of  value  to  be  altered  or  repaired, 
awA  mechaiile,  artisan  or  tradesman  ihaD  hara 


a  Hen  on  sach  article,  and.  If  the  same  be  com- 
pleted and  not  taken  away,  and  bis  fair  and 
reasonable  or  stipulated  diai^eB  be  not  paid, 
may,  after  six  months  from  the  time  such  charg- 
es become  due,  sell  the  samcb  *  *  *'**  Gen. 
Stat  1909,  I  4808. 

The  Jury  were  told  that  the  claims  of  Orr 
and  Lasley  to  a  lien  must  be  established  by 
them  "hy  a  preponderance  of  the  evidence. 
It  appears,  therefore,  that  the  issue  of  wheth- 
er there  was  a  contract  between  Olson  and 
each  one  who  claimed  a  lien  was  submitted  to 
the  'Jury,  and  there  la  competent  evidence  to 
support  the  finding  made  by  the  Jury. 

The  contention  that  the  lien  was  waived  by 
the  mere  stipulation  that  one-half  of  the  cost 
of  the  repairs  was  not  to  be  paid  until  00 
days  after  the  work  was  completed  cannot  be 
upheld.  It  Is  argued  that,  because  the  right 
to  such  a  lien  rests  upon  the  right  of  pos- 
session, any  stipulation  or  special  contract 
for  the  delivery  of  possession  before  pay- 
ment Is  made  necessarily  operat^i  as  a 
waiver  of  the  right  to  a  Uen.  Olson  (dtes 
Plnney  v.  Wells,  10  Conn.  104,  and  oUier 
similar  authorities  In  suntort  of  his  oonteu- 
tlon.  It  was  the  common-law  Uen,  wbldi 
permits  an  artisan,  who  alters  or  repairs  an 
article  of  property,  to  retain  possession  of  It 
until  he  has  been  paid  for  the  labor  and 
material  which  he  has  expended  upon  It 
that  was  under  consideration  in  that  case. 
As  the  Uen  depends  upon  possession,  the  sur- 
render of  possession  amounts  to  a  waiver  or 
abandonment  of  the  Uen.  It  Is  said  that  this 
kind  of  Uen  was  provided  for  the  benefit  of 
those  with  whom  no  contract  had  been  made, 
and  some  courts  went  so  far  as  to  hold  that 
any  special  contract  between  the  parties 
operated  to  destroy  the  lien.  In  the  case  cit- 
ed, however,  it  Is  said: 

"The  rule  may  now  be  considered  as  settled 
that  a  lien  may  exist,  although  there  Is  a  spe- 
cial contract  anleas  there  la  something  !n  that 
contract  inconsistent  with  such  lien,  or  unlem 
it  is  waived  expreesly  or  by  fair  implication." 
10  Conn,  lis. 

The  Uen  claimed  here,  however,  Is  a  statu- 
tory Uen;  and  whUe  the  statute  Is,  to  a  cer- 
tain extent  declaratory  of  the  common  law. 
It  expressly  provides  that  a  mechanic,  arti- 
san, or  tradesman  may  i}ermlt  the  owner  to 
take  the  property  away  without  the  repairs 
having  been  paid  for  and  stlU  retain  his  Uen, 
provided  be  Sles  a  proper  statement  with  the 
register  of  deeds  within  three  days.  Gen. 
Stat  1900,  I  4808.  Nothing  In  the  statute 
Indicates  that  the  mere  making  of  a  special 
contract  between  the  owner  and  artisan  will 
defeat  a  Uen,  and  It  cannot  so  operate,  unless 
the  writing  Itself  expressly  or  ImpUedly 
waives  the  Uen.  The  statutory  Uen  is  an  ex- 
tension of  the  common-law  lien,  as  It  express- 
ly provides  that  a  Uen  may  be  retained  after 
the  property  has  been  delivered  to  the  owner 
upon  compliance  with  the  prescribed  condi- 
tions. If  the  property  had  been  surrendered 
to  the  owner  without  payment  and  without 
«nnpliance  with  the  statutory  requirements. 
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tbe  lien  would,  cmC  course,  hare  been  lost 
Here,  bowever,  possession  of  tbe  altered  and 
repaired  truck  was  not  surrendered,  and 
there  was  therefore  no  occasion  for  the  filing 
.of  a  statement  with  the  register  of  deeds. 
After  the  engine  was  Installed,  the  truck  was 
tested  a  number  of  times,  and  finally  Olson 
proposed  to  accept  It  and  pay  a  certain  som, 
which  was  less  than  the  amount  agreed  upon, 
but  possession  was  refused,  and  the  truck  re- 
mained In  the  garage  of  Lasley  until  It-was 
taken  under  the  writ  of  replevin.  When  tbe 
teats  were  made,  the  owner  objected  to  tbe 
character  of  the  work  done  and  the  condition 
of  the  truck  when  it  was  declared  to  be  com- 
pleted ;  but  there  was  no  purpose  on  tbe  part 
of  the  defendants  to  surrender  the  posses' 
slon  of  the  truck  to  the  owner  until  payment 
was  made ;  and,  there  being  no  waiver  of  tbe 
lien,  Olson  was  not  entitled  to  the  possession 
of  tbe  truck. 

Whether  the  engine  was  properly  installed 
and  tbe  woik  completed  according  to  the  con- 
tract was  the  principal  subject  of  controvert 
between  the  parties,  but  that  dispute  has 
been  settled  by  the  verdict  of  the  jury. 

The  Judgment  of  the  district  court  la  af- 
flrmed.  All  tbe  Justices  omcnr. 


ALLEN   COUNTY   AGR.    SOCIETY  v. 
BOARD   OF   COM'RS   OF  ALLEN 
COUNTY.    (No.  19150.) 
(Supreme  Court  of  Kansas.    Jan.  9,  lOlS.) 

STATOTES  (g  120*)— TiTLB  AND  SUBJKCT-MaT- 

TEE— Counties— AoBicDi-TUKE. 

Chapter  144,  Laws  of  1911,  Is  in  conflict 
with  section  IG,  art.  2,  of  tbe  Constitution, 
and  therefore  void,  for  the  reason  that  it 
attempts  to  impose  upon  the  county  boards  of 
certain  counties  the  mandatory  duty  to  is- 
sue warrants  to  agricultural  fair  associations 
to  assist  in  the  payment  of  premiums,  a  sub- 
ject which  is  not  dearly  expressed  in  the  title 
of  die  act 

[Ed.  Note.— For  other  eases,  see  Statutes, 
Cent.  Dig.  H  168-172;  Dec  Dig.  {  120.*] 

Appeal  from  District  Court,  Allen  County. 

Action  by  the  Allen  County  Agricultural 
Society,  a  corporation,  against  the  Board  of 
Commissioners  of  Allen  County.  From  judg- 
ment for  defendant  plaintiff  appeals.  Af- 
firmed. 

Baxter  D.  McClaln,  of  lola,  for  appellant 
Frank  R.  Forrest  of  lola,  for  appellee, 

PORTER,  J.  The  only  qnestlon  for  deter- 
mination In  this  case  Is  the  validly  of  chap- 
ter 144,  Laws  of  1911.  There  was  presented 
to  tbe  board  of  county  commlsslonerB  of  Allen 
county  the  claim  of  the  Allen  County  Agri- 
cultural Society-  for  1836.62,  being  one-half  of 
the  total  premiums  on  certain  classes  of  ex- 
hibits paid  by  plaintiff  at  Its  annual  taix  in 
September,  1912.  At  the  January  meeting  of 
the  county  board  (600  was  allowed  an  ac- 


count of  tbe  claim,  which  was  paid  and  credit- 
ed theieon,  and  upon  the  refusal  of  the  coun- 
ty to  pay  the  balance  of  the  claim  tbis  action 
was.  Instituted  to  recover  a  judgment  there- 
for. The  case  was  submitted  to  tbe  trial 
court  on  an  agreed  statement  of  facts,  upon 
which  the  court  rendered  judgment  In  favor 
of  the  defendant  and  the  plaintiff  appeals. 

The  validity  of  the  act  depends  entirely 
upon  whether  the  title  is  saffldently  broad  to 
include  certain  mandatory  provisions  making 
It  the  du^  of  the  county  commissioners  to 
issue  a  warrant  in  favor  of  certain  county 
fair  associations  for  a  sum  equal  to  one-half 
tbe  amount  of  premiums  paid  by  any  such 
association  upon  its  "exhibits  of  live  stock, 
agricultural  products,  educational,  art  and 
domestic  departments."  Section  1  of  the  act 
declares  "that  it  sbaU  be  tbe  duty  of  the 
county  commissioners  in  Kansas  to  issue  a 
warrant"  etc;  Tbe  title  of  tbe  act  reads  as 
follows: 

"An  act  authorizing  the  county  commissioo- 
ere  to  a^st  in  payment  of  premiums  for  agri- 
cultural fair  associations  that  have  been  bold- 
ins  fairs  and  in  actual  operation  for  three 
consecutive  years  and  the  repealing  of  alt  acts 
and  parts  of  acta  In  conflict  herewith.** 

The  trial  conrt  held  tbe  act  to  be  reg- 
nant to  section  18  of  artkde  2  of  the  Gonatl- 
tution  of  the  atat^  which  provides  that  "no 
bill  shall  contain  more  than  one  subject 
wbicb  shall  be  clearly  eqtressed  in  its  title, 
*  *  *"  foUowing  the  case  of  State  ex  rd. 
T.  Gom'xa  of  Wabaunsee  County,  45  Kan.  731, 
26  Pac.  488.  The  title  of  the  act  Involved  in 
that  was: 

"An  act  authorising  the  coon^  commission, 
ers  of  Wabaunsee  county  to  ^propriate  mtmor 
for  repairing  bridge,"  Gnapter  98>  Laws 

1889, 

In  tbe  body  of  the  act  the  Legislature  went 
beyond  the  title  and  declared  that  the  com- 
missioners of  that  county  "are  hereby  antbor- 
Ized  and  empowered  and  It  is  hereby  made 
their  duty  to  appropriate  such  sum  of  money 
as  may  be  necessary  to  keep  In  repair"  a  cer- 
tain bridge.  The  act  was  not  declared  to  be 
unconstitutional,  but  it  was  held  that  the 
words  "It  is  hereby  made  their  duty,"  being 
broader  than  the  title,  should  be  regarded  as 
of  no  force  or  effect  The  'act  was  therefore 
so  construed  as  to  leave  it  discretionary 
with  the  commissioners  to  make  the  appro- 
priation for  such  repairs. 

Counsel  for  plaintiff  with  much  Insistence 
urge  that  tbe  Wabaunsee  Case,  supra,  was 
not  well  decided,  that  it  is  at  variance  with 
well-established  rules  of  statutory  construc- 
tion, and  that  it  Is  entirely  out  of  harmony 
with  previous  and  subsequent  decisions  of 
this  court  involving  tbe  same  provision  of  the 
Constitution.  The  cases  relied  upon  do  not 
in  our  opinion,  support  these  eontentiona.  The 
decision  does  not  rest  upon  a  tet^lcal  inter- 
pretation of  the  language  of  the  act;  nor  does 
It  Involve  a  mere  question  of  fancied  or  ac- 
tual discrepancies  between  tbe  body  and  titles 


•For  otbsr  eases  SM  mum  topic  and  sNtloa  NUHBOa  la  Dm.  Die  *  Am.  Dig.  Key-Ke.  Swiw  ft  R«'r  ladafw 
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which  can  be  so  construed  bm  to  uphold  all 
the  proTlsknu  of  Qie  act.  For  these  reasons, 
the  cases  dted  need  not  be  reviewed,  for  the 
irarpose  of  pointtng  out  the  distlnetton. 

Nor  do  we  think  anything  said  in  the  case 
of  State  T.  Everhardy,  75  Kan.  861.  90  Pac 
276,  throws  any  light  npon  the  question. 
There  the  rule  declared  In  State  t.  Barrett, 
27  Kan.  218.  was  reafflnned,  to  the  effect  that 
the  title  may  be  so  broad  and  comprehensive 
as  to  fiHdnde  innumerable  minor  anhjects, 
where  these  are  capable  of  being  comprehend- 
ed within  the  general  title.  ^Qiat  rule  has  no 
application  bere.  There  are  many  things  the 
comity  board  Is  glren  auttiorlty  in  its  discre- 
tion to  do,  and  there  are  many  other  tblnga  it 
is  required  to  do.  Tbe  purpose  of  the  act,  as 
appears  from  a  reading  of  the  title,  Is  to  em- 
power the  board  in  its  discretion  to  do  a  thing 
which  the  body  of  the  act  declares  the  beard 
shall  do.  It  waa  based  upon  the  plain  pro- 
Tldons  of  the  Constitution  and  a  reasonable 
construction  of  the  language  used  by  the  I«g- 
islature.  It  announced  a  salutary  mle,  which 
squarely  flts  the  present  cose,  and  which 
should  not  be  overturned.  In  fliat  case,  as 
was  observed,  that  Legtelature  in  express 
terms  authorized,  and  In  ottier  express  lan- 
guage made  it  the  du^  of  the  board  to  appro- 
priate money  for  a  certain  purpose.  The  act 
Involved  In  the  present  case  contains  no  pro- 
vision authorizing  the  county  board  to  make 
the  payment,  but  merely  declares  that  it 
shall  be  the  duty  of  tbe  county  commissioners 
to  issue  a  warrant  In  twor  of  such  an  asso- 
ciation. Our  conclusion  is  that  no  part  of 
tbe  act  can  be  upheld.  The  subject  of  impos- 
ing npon  the  county  board  the  mandatory 
duty  of  making  such  payments  is  not  embrac- 
ed or  clearly  expressed  in  the  title  of  the  act. 
It  follows,  therefore,  that  tbe  judgment  Is 
affirmed.  All  the  Justices  omcurrlng. 


BLACK  et  at  T.  MISSOUBI,  K.  &  T.  BY. 

GO.  (No.  19174.) 
(Supreme  Court  of  Kansas.   Jan.  9,  1919.) 

(Bvllcbiu  bit  the  Court.) 

Justices  or  ths  Fucb  Q  96*)— PLUDziro— 
Ajcenduent. 

In  an  action  before  a  justice  of  the  peace 
to  recover  damages  for  a  fire  alleged  to  have 
been  caused  in  the  operatiou  of  defendant's  rail- 
way, an  amesdment  allowing  the  addition  of 
the  name  of  a  party  plaintiff  doea  not  substan- 
tially change  the  claim  or  defense,  where  It  ap- 

Sears  that  the  amended  claim  is  for  the  same 
amagea  caused  by  the  same  fire  referred  to 
in  the  original  hiil  of  particulars. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Gent  Dig.  U  328-332;  Dec  Dig. 
i  96.«] 

Appeal  ttcuD  District  Gour^  Anderson 
County. 

Action  by  Francis  M.  Black  and  Susan  B. 
BlaCb  against  the  Missouri,  Kansas  &  Texas 
Bailway  Company.  Judgment  for  plaintlfTs. 
and  defendant  appeals.  Affirmed. 


W.  W.  Brown,  of  Parsons,  and  J.  G.  John- 
son, of  Gamett,  for  appellant  Noah  U  Bow- 
man, of  Ganiett,  for  appellees. 

PORTHB,  J.  Francis  M.  Black  brought 
this  action  before  a  Justice  of  the  peace  to 
recover  damages  from  a  fire  alleged  to  have 
been  caused  by  the  defendant  In  the  opera- 
tion of  its  railway.  The  Mil  of  particulars 
alleged  that  he  waa  the  owner  of  the  land 
burned  over  and  of  the  crops  destroyed.  At 
the  trial  plaintiff  obtoined  leave  of  court  to 
amend  the  bill  of  particulars  by  adding  the 
name  of  Susan  B.  Black  as  one  of  the  plain- 
tiffs, but  the  amendment  was  not  written  In- 
to tile  bin  of  iiarticulars.  The  court  there- 
upon rendered  Judgment  in  favor  of  both 
plaintiffs  for  $103,  damages,  costs,  and  $10 
attorney  fees.  Tlw  defendant  appealed  the 
case  to  the  district  court  the  appeal  bond 
reciting  a  Judgment  in  favor  of  both  plain- 
tiffs. In  the  district  court  defendant  ob- 
jected to  any  evidence  on  b^alf  of  Susan  B. 
Black  on  tbe  ground  that  she  was  not  named 
as  a  plaintiff  In  the  snmmons,  and  contend- 
ed that  the  Juatlce  had  arUtrarlly  made  her 
a  plalntifr,  and  therefore  deftodant  was  not 
in  court  for  the  jmrpoae  of  answering  an  ac- 
tion to  which  she  was  a  party.  The  court 
permitted  the  pleadings  to  be  amended  in  ac- 
cordance with  the  order  made  by  the  Justice, 
and  the  trial  proceeded  to  Judgment  in  favor 
cS  both  plalnUfFs.  If  there  was  no  error  In 
these  rulings,  the  Judgment  must  be  affirmed. 

The  defendant  dtea  the  case  of  St.  Louis 
ft  S.  P.  By.  Go.  v.  HcReynoIda,  24  Kan.  368, 
to  ttie  effect  that  the  filing  of  an  appeal  bond 
is  not  such  an  appearance  as  will  waive  de- 
fects in  a  bill  of  particulars.  B«t  In  that 
case  there  was  a  fatal  d^eet  in  the  bill  of  par- 
ticulars. Tn  tbe  present  case  a  good  cause 
of  action  was  stated  before  any  amendment 
was  made.  Section.  140  of  tiie  Code  (section 
5733,  Oen.  Stat.  1909)  in  express  terms  ao- 
thorfzes  the  court  to  permit  such  amendments 
where  the  claim  or  defense  Is  not  substan- 
tially dianged. 

In  Hucklebridge  v.  Railway  Co.,  66  Kan. 
443,  71  Pac  814,  It  waa  expressly  held  that 
in  an  action  for  damages  the  addition  of  tbe 
name  of  a  party  plaintiff  does  not  substan- 
tially change  the  claim  or  defense.  Here 
the  claim  was  for  the  same  daroagea  caused 
by  Qie  same  fire  alleged  to  have  been  set 
out  by  the  operation  of  defendant's  railway. 
Tbe  defense  was  necessarily  the  same  as  It 
would  have  been  bad  the  action  been  pros- 
ecuted in  the  name  of  the  original  plaintiff. 
The  defendant  appealed  from  tbe  Judgment 
in  favor  of  both  plalnttfTs,  and  had  tbe  same 
opportunity  to  defend  the  action  In  the  dis- 
trict court  upon  the  amended  bill  of  par- 
ticulars that  it  would  have  had  If  no  amend- 
ment bad  been  made. 

"The  filing  of  amendatory  and  supplemental 
pleadiogs  rests  largely  within  the  discretion  of 
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the  trial  court,  and,  onlew  there  Is  a  dear 
abuse  of  that  dUcrenon,  ita  rnling  wilt  not  be 
reversed."  Syl.  1,  Rogers  t.  Bod^o,  46  Kan. 
276,  26  Pac  732. 

There  was  no  abuse  of  discretion  in  the 
mUng  complained  of,  and  the  Judgment  will 
be  affirmed.  All  the  Justices  concnrrlng. 

BHCK  STOVB  &  BANGS!  00.  et  at  T.  VICK- 
EBS  et  eL  (No. 
(Supreme  Court  of  Kanaaa.    Jan.  9, 1915.) 

(SyUahua  by  the  OowrU) 
FaA.UDCLENT   GORVBTAHCSS    <f  11*)— FBAUD 

OB  Cbbditobb— What  Constitutes. 

A  debtor  in  failing  circumstances  and  be- 
ing pressed  by  numerous  creditors  conveyed 
all  his  real  estate,  including  his  homestead, 
to  his  wife's  fathw  for  a  coniideratlon  oon- 
Biderably  less  than  ita  Taln&  A  part  of  the 
consideration  was  $1,000  in  cash,  which  was 
at  once  applied  to  satisfy  the  debtor's  indebt- 
edness to  a  bank  of  which  he  was  president. 
Another  part  of  the  consideratioD  was  the 
aasumption  of  a  mortgage  on  the  lai^.  The 
remainder  of  the  consideration  waa  represented 
by  the  two  promissory  notes  of  the  grantee  due 
in  6  and  12  months,  respectively.  The  debtor 
waa  witbont  other  resources.  Add,  the  trans- 
action disclosed  an  intent  to  hinder  and  dels? 
creditors  and  had  that  effect  within  the  pui^ 
view'  of  the  statute  of  frauds  and  perjuries. 
Gen.  StaL  1909,  {  3834. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Gent.  Dig.  |  16;   Dec.  Dig.  | 

Appeal  from  District  Court,  Saline  County. 

Action  by  the  Buck  Store  &  Bange  Com- 
pany and  others  against  C.  C.  Tickers  and 
others.  From  a  judgment  for  plalntifES,  de- 
fendants appeal.  Affirmed. 

Allen  &  Allen,  of  Topeka,  for  appellants. 
Nicholson  ft  Pirtl^  of  Couiudl  Grove,  fbr  ap- 
pellees. 

BTJRCH.  J.  The  action  in  the  dletrict 
court  was  commenced  by  creditora  to  set 
aside  a  deed  ot  real  »tate  made  Inr  their 
debtor  while  In  a  failing  condition.  The 
plaintUEs  recovered,  and  the  defendants  ap- 
peal. 

In  1891,  a  Gw  Vickers,  a  resident  of  Morris 
county,  became  a  member  of  a  firm  engaged 
In  the  hardware  and  implement  business  at 
Wichita  Falls,  Tex.  In  1894,  the  firm  became 
flnancially  embarrassed  and  proved  to  be 
insolvent  In  July,  lSd4,  while  being  pressed 
by  firm  creditors  and  by  the  bank  ot  Donlap, 
of  vhich  Vickers  was  president  and  to  which 
he  was  indebted,  he  conveyed  all  the  real 
estate  he  owned  to  his  wife's  father,  P.  B. 
Maxson.  His  wife  Joined  in  the  deed.  The 
real  estate  conveyed  was  worth  (9,500.  It 
consisted  of  a  ranch  of  abont  840  acres  in 
Morris  county,  part  of  which  was  a  home- 
stead, and  some  town  lots  In  Donlap^  The 
ranch  waa  mprtgaged  for  $3,000.  The  con^d- 
eration  for  the  conveyance  was  fl,000  in 
cash,  two  promissory  notes  of  $2,200  eadi, 
payable  in  6  and  12  months,  and  the  assump- 


tion of  ttie  mortgage  <m  tiie  ranch.  At  ttae 
tima  of  tiie  conTeyftnoe^  ^(tera  had  little  or 
no  personal  property  with  which  to  pay 
debts.  The  cash  portton  of  flie  consideration 
was  ap^led  Immediately  to  satisfy  the  claim 
of  the  Dunlap  bank.  The  court  mad^  amons 
others,  the  following  findings  of  fact: 

"(21)  When  O.  G.  Vickers  signed  the  deeds, 
be  realized  that  he  was  in  failing  circum- 
stances, and  that  if  bis  creditors  pressed  their 
claims  against  blm  it  would  mean  financial 
talhire:  and,  while  it  was  not  his  pnrpose  to 
defraud  any  of  his  creditors.  It  was  his  pur- 
pose to  place  bis  property  beyond  the  reach 
of  his  creditors,  and  to  hinder  and  delay  them 
in  the  collection  of  their  claims  against  him 
until  he  conld  arrange  foi*  the  payment  of  all 
claims  aeainst  him. 

"(22)  At  the  time  of  the  execution  of  the 
deeds  by  G.  G.  Vickers  and  his  wife,  Mary  P. 
Vickers,  and  the  delivery  of  the  deeds  to  P. 
B.  Maxaon,  said  Maxson  knew,  or  was  in 
possession  of  -sufficient  information  to  lead 
an  ordinarily  prudent  person  to  believe,  that 
it  was  the  purpose  of  C  G.  Vickers  in  dia- 

gosing  of  all  his  real  estate  to  put  bis  property 
syond  the  reach  of  his  creditors,  in  order  that 
be  might  hinder  and  delay  them  In  the  col- 
lection <A.  their  claims  against  him." 

Judgment  was  rendered  settli^  aside  the 
deed  to  Maxson  and  ordering  the  land  at- 
tsnipted  to  be  conv^ed,  ezc^  the  home- 
stead, to  be  sold  to  satisfy  the  judgment  of 
the  pUtintMs. 

The  defendants  Inalrt  Uiat  the  findings 
quoted  are  not  sustained,  but  tte  court  re- 
gards them  aa  well  snstalned  by  the  facts 
embraced  in  other  findings.  The  defendants 
farther  ludat  Uiat  the  sale  to  Maxstm  placed 
the  credlton  Of  Vit^rs  tn  a  better  position 
than  that  which  they  occupied  before,  and 
conBequratly  that  it  could  not  be  trandnloit 
ea  to  them. 

The  statute  reads  as  follows: 

"Every  gift,  (rrant  or  conveyance  lands, 
tenements,  hereditaments,  rents,  goods  or  chat- 
tels, and  every  bond,  judgment  or  execution, 
made  or  obtained  with  Intent  to  hinder,  delay 
or  defraud  creditors  of  their  Just  and  lawful 
debts  or  damages,  or  to  defraud  or  to  deceive 
the  penoQ  or  persons  who  shall  purchase 
such  lands,  tenements,  hereditaments,  rmcs, 
goods  or  chattels,  shall  be  deemed  utterly  void 
and  of  no  effect'*   Gen.  Stat  1009,  |  ^34. 

It  will  be  observed  that  the  statute  la  in 
the  disjunctive — "hinder,  delay  or  defraud." 
A  specific  meaning  is  attached  to  each  of  the 
words,  and  It  is  sufficient  to  avoid  a  con- 
veyance to  show  that  any  intent  which  the 
statute  condemns  prompted  the  transfer. 

Vickers  is  not  permitted  to  say  that  the 
sale  of  the  real  estate  for  less  than  Its  value 
was  a  good  thing  for  his  creditors,  or  that 
his  creditors  were  not  hindered  and  delayed 
by  taking  away  from  them  land  stlbject  to 
execution  immediately  upon  the  rendition  of 
judgment  and  substituting  for  it  personal 
notes  of  a  stranger,  due  In  the  future 

In  Blgelow  on  Fraudulrat  Cooveyancea  it 
is  said: 

"The  grantor  may  honestly  intend  to  pay 
all  his  debts,  and  honestly  believe  that  the 
particular  course  taken  by  him  will  work  best 
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to  that  end;  hat  h«  li  not  to  b«  indge  in  re- 
spect of  ttie  creditor^  Intenati."  Ite^sed  Ed. 
p.  116. 

In  Bump  on  Fiaodiileikt  OoBv^nceB  It  Is 
said: 

'TThe  time  for  the  performance  of  a  contract 
is  both  in  mocals  and  in  law  an  eaaential  part 
of  th«  contract  itself,  and  a  dabtor  who  at- 
tempts to  poatpone  the  time  of  payment  en- 
deavors to  depnve  his  creditors  oi  a  vnloable 
right,  and  thus  it  may  justly  be  said  that  a 
poeitiTe  intent  to  defraud  always  exiets  where 
the  indncement  to  a  conveyance  is  to  hinder 
and  delay  creditors,  since  the  right  of  credi- 
tors to  receive  their  demands  when  due  is  as 
absolute  as  their  right  to  receive  them  at  alL 
Therefore  where  the  debtor  places  his  property 
beyond  the  reach  of  legal  process  so  as  to  de- 
lay creditors,  this  is  a  legal  fraud,  although 
he  may  intend  ultimately  to  appropriate  it  for 
the  benedt  of  all,  or  a  part  of  tbem.  The  law 
provides  a  mode  for  the  appropriation  of  a 
debtor's  property  to  the  payment  of  bis  debts, 
and  the  interposition  of  any  obstacle  to  pre- 
vent snch  appropriation  in  the  due  course  of 
legal  proceedings  is  a  delay  and  hindrance 
within  the  meaning  of  the  statute."  4th  Ed. 
p.  18. 

Other  matters  presented  In  the  brief  of  the 
defendants  do  not  require  discussion,  and 
the  Judgment  of  the  district  court  i>  afDrmed. 
AU  Qie  Josticea  concurring 


STATE  «z  rel.  CfENTRAL  PAa  ET.  CO.  t. 
NBYADA  TAX  COMMISSION  et  ■!. 
(No.  2168.) 

(Snpreme  Court  of  Nevada.    Jan.  22,  1915J 

1.  Taxation  ({  848*)— AasEssiisirT— Valita- 

TION— STATTmtS. 

Rev.  Laws,  {  8624,  directing  the  assessor 
to  determine  the  true  cash  value  of  the  property, 
does  not  control  section  8888,  sabsequentiy  en- 
acted, which  provides  that  no  patented  or  stato 
contract  land  sbaU  be  assessed  tor  less  than 
$1.25  per  acre. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  SS  584-589;  DeoDlg.  {  848.*] 

2.  Taxation  (8  348*)— Assessment  —  Valua- 
tion—Statdtkb— "Cash  Value." 

Acts  1013,  c.  134,  creating  a  state  tax  com- 
mission with  power  to  distrfct  the  state  geo- 
graphically in  assessment  districts  according  to 
relative  uniformity  of  land  vaIUBti<te,  and  es- 
tablish minimum  acreage  valuations  for  the 
classes  in  each  district,  and  that  if,  in  t^e  opin- 
ion of  the  commission,  any  tract,  by  reason  of 
special  conditions,  would  be  improperly  assessed 
by  the  application  of  the  classified  acreage  val- 
uations, the  tract  may  be  excluded  therefrom 
and  spedally  appraised,  and  providing  that 
property  shall  be  assessed  at  its  true  full  "cash 
value,"  defined  to  mean  the  valuation  In  money 
which  an  Investor  in  such  character  of  prop- 
erty would  be  reasonably  willing  to  pay  there- 
for, implies  that  the  commiasttm  may  fix  the 
valDfttton  lower  than  the  minimum  of  $1J2S 
per  acre,  as  fixed  bj  Rev.  Laws,  {  3S38,  and  an 
owner,  feeling  aggrieved  on  the  ground  that  the 
minimum  is  too  high,  may  appear  before  the 
commission  and  prove  that  the  cash  valuation 
la  less  than  the  minimum,  and,  on  the  commis- 
sion  so  finding,  they  must  make  a  deduction  In 
the  valuation  accordinglv,  and  to  this  extent 
section  3838  is  superseded,  but  it  still  applies  to 


county  assessors  making  the  original  assess- 
ment. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  IS  684-^89 ;  Dec  Dig.  t  348.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Cash  Value.] 

3.  Statutob  (§  225*)— CoNSTaucnoN. 

Two  statutes  on  the  same  subject  must  be 
construed  together,  so  as  to  give  effect  to  the 
language  of  both,  as  far  as  consistent,  and, 
where  a  conflict  is  appfirent,  the  later  statute 
controls. 

[Ed.  Note.— For  otber  cases,  see  Statutes, 
Cent.  Dig.  §§  302,  803 ;  Dec.  Dig.  %  226.*] 

4.  Constitution  al  Law  (|  46*)— Validitt  ot 
Statutbs—Necbssitt  fob  Adjudication. 

Constitutional  questionSj  not  necessary 
for  an  adjudication  of  the  rights  of  the  parties, 
will  not  be  determined. 

[Ed.  Note.— For  other  cases,  see  Oonstitntional 
Law,  Cent.  Dig.  81 104, 107 ;  Dec  Dig.  |  46.*) 

Application  for  a  writ  of  mandate  by  the 
State,  on  the  relation  of  the  Central  Padflc 
Railway  Company,  against  the  Nevada  Tax 
CommlSBion  and  others.  Writ  awarded. 

Brown  ft  Belford,  ot  Reno,  for  relator. 
Geo.  B.  Tbatdur,  Atty.  Oen.,  for  respond- 
ents. 

TALBOT,  a  J.  Tn  Ub  an^icatlon  for  a 
writ  of  mandate,  directing  respondents,  u 
Nerada  Tax  Commiaaton,  to  give  r^tor  a 
hearing  and  allow  the  Introduction  of  evi- 
dence regarding  the  value  for  taxation  of 
relator's  lands,  granted  act  of  Congress 
July  2,  1864  08  Stat  86S.  c  217),  to  aid  In 
the  constmctimi  of  the  Central  PactOc  Bail- 
road,  it  Is  In  effect  aU^ced:  niat  the  Cen- 
tral Fadflo  Railway  Company  owns  and  tor 
the  year  1814  lias  retomed  to  the  assessor  of 
Churchill  county  for  assessment  246,607.91 
acres  of  patented  lands  and  182^228.60  acres 
of  unpatented  lands,  situated  in  Obnrctaill 
county;  that  the  assessor  assessed  the  pat- 
ented lands  at  12.00  per  acre  and  the  unpat- 
ented lands  at  $1.25  per  acre,  producing  an 
aggregate  assessment  of  9718308  upon  the 
lands  of  petitioner  in  that  county ;  that  there* 
after,  end  on  September  28,  1914,  petitioner 
appeared  before  the  board  of  county  commis- 
sioners of  Churchill  coun^,  sitting  as  a  board 
of  eQualizatloo,  and  filed  two  written  appli- 
cations for  the  reduction  of  the  assessed 
TOluations  as  fixed  by  the  assessor,  and  of- 
fered testluKHiy  as  to  the  value  of  these 
lands.  On  a  large  part  and  more  than  100 
sections  of  the  lands  Mseased  at  y2JS0  per 
acre,  or  $1,600  per  section  of  640  acres,  and 
the  lands  assessed  at  $1.20  per  acre,  or 
$800  per  section,  the  company  asked  to  have 
the  assessed  valuation  reduced  to  $10  per 
section.  The  board  refused  to  consider  the 
petitions  for  the  reason  given  by  the  board 
that  section  8838  of  the  Revised  Laws  of 
Nevada  requires  that  the  minimum  value 
placed  on  all  lands  for  assessment  purposes 
shall  be  $1.25  per  acre; 

On  October  13,  1014,  petlthmer  present^ 
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Its  petition  In  wrlditg  to  the  Xerada  Tax 
Commission,  asking  for  tbe  reduction  of  the 
assessment  on  the  lands  in  Churchill  county, 
described  In  the  petitions  presented  to  the 
county  board  of  equalization,  to  values  of 
less  than  $1^  per  acre.  The  commission 
refused  to  hear  the  petition  for  the  reason, 
as  entered  in  its  minutes,  that  it  appeared 
to  the  commission  that  section  3S38  of  the 
Revised  Laws  requires  that  the  minimnm 
value  placed  on  all  lands  for  assessment  par- 
poses  shall  be  fl.25  per  acre. 

On  behalf  of  relator,  it  is  urged  that  sec- 
tion 3838  of  Revised  Laws,  In  so  far  as  it 
provides  that  all  lands  shall  be  assessed  at 
not  less  than  $1.2o  per  acre,  is  In  conflict 
with  section  3624  of  Revised  Laws  and  In 
conflict  with  section  8  of  the  act  of  the  last 
Legislature  creating  the  Nevada  Tax  Oom- 
miasion  (Laws  1913,  c  134),  and  also  uncon- 
stitutional because  it  does  not  meet  tbe  re- 
quirement of  uniformity  under  section  1  of 
article  10  of  the  state  Constitution,  and  also 
in  conflict  with  section  1  of  the  Fourteenth 
amendment  to  tbe  Constitution  of  the  United 
States  in  that  it  deprives  relator  of  property 
without  due  process  of  law,, and  denies  to  re- 
lator and  all  other  owners  of  land  within 
the  state,  whose  value  Is  less  than  $1.26  per 
acre,  the  equal  protection  of  the  laws. 

[1]  Section  3624  of  Revised  Laws  of  Neva- 
da, as  amended  In  1893,  which  directs  that 
tbe  assessor  shall  determine  tbe  true  cash 
value  of  tbe  property,  is  not  regarded  as  con- 
trolling section  8838,  which  was  passed  in 
1911,  and  which  provides  that  no  patented 
or  state  contract  land  shall  be  assessed  for 
less  than  $1.25  per  acre. 

[2]  It  is  more  important  to  consider  the 
provisions  of  the  act  of  1913,  creating  the 
Nevada  Tax  Commisaion,  and  defining  Its 
powers  and  duties.  Section  5  of  this  act 
provides  that  the  commission  may  "district 
the  state  geographically  in  land  assessment 
districts  *  *  *  according  to  relative  nni- 
formity  of  land  valuations,  and  establish 
minimum  acreage  valuations  for  such  class- 
in  each  such  district:  Provided,  that  if 
in  the  opinion  of  said  commission  any  tract 
of  land,  by  reason  of  special  conditions  would 
be  improper^  assessed  by  the  application  of 
sw^  (dasslfied  acreage  valuations,  8U<^  tract 
may  be  excluded  therefrom  and  specially  ap- 
pnOsed." 

-  Section  8  of  the  same  act  provides  that  all 
property  subject  to  taxation  shall  be  assess- 
ed at  its  full  cadi  value,  and  defines  the  term 
"cash  value"  to  mean  tbe  valuation  In  money 
which  an  Investor  In  such  diaraeter  of  prop- 
erly would  be  reasoiably  willing  to  pay 
therefor  in  order  to  acquire  ownership.  We 
aie  not  unmindful  diat  an  earlier  special  pn>- 
TlaloD.  may  control  a  later  general  one.  But, 
as  between  tbe  two  special  provisions  relat- 


ing to  the  minimum  acreage  valuation,  we 
conclude  that  the  one  passed  by  the  last  Leg- 
islature, and  providing  that  the  commission 
may  fix  such  minimum  valuation  and  spe- 
cially appraise  lands,  controls  or  supersedes, 
so  far  as  the  duties  and  powers  of  the  com- 
mission are  concerned,  the  act  of  tbe  'prior 
Legislature  which  fixed  the  minimum  valu- 
ation of  all  lands  at  $1.25  per  acre.  As  that 
was  the  minimum  price  fixed  by  the  general 
government  and  by  tbe  state  for  the  sale  of 
lands,  the  Legislature  of  1911  may  have  con- 
cluded that  all  patented  or  contract  land  was 
worth  at  least  that  much.  Without  modifica- 
tion, tbe  statute  still  stands  directing  the  as- 
sessor Id  the  first  instance  to  assess  all  lands 
at  not  less  than  $1.25  per  acre. 

Section  5  of  the  act  of  1913  authorizes  the 
commission,  but  not  the  assessor,  to  fix  the 
minimum  acreage  valuation,  which  implies 
that  tbe  commission  may  fix  It  lower  than 
$1.25  per  acre.  It  follows  that  any  owner, 
feeling  aggrieved  and  that  the  minimum  of 
$1.25  is  too  high,  should  be  allowed  to  appear 
before  the  commission  and  prove  that  the 
cash  valuation  on  bis  land  is  less  than  $l^o 
per  acre,  and.  If  the  commission  finds  that 
the  land  Is  worth  less  than  such  miuimum,  a 
deduction  in  the  valuation  should  be  made 
accordingly. 

[3]  Tbe  two  acts  of  tbe  legislature  should 
be  construed  together,  so  as  to  give  effect  to 
the  language  of  both,  as  far  as  consistent, 
and,  where  a  conflict  Is  apparent,  tbe  later 
statute  win  control.  State  v.  La  Grave,  23 
Nev.  373,  48  Pac.  193,  674 ;  Hettel  v.  District 
Court,  30  Nev.  382.  96  Pac.  1062,  133  Am.  St 
Rep.  731;  State  v.  Martin,  31  Nev.  493,  im 
Pac.  BiO ;  £x  parte  Prosole,  32  Nev.  378,  lOS 
Pac.  630;  State  v.  Glenn,  18  Nev.  84.  1  Pac. 
186. 

The  act  of  1911  may  stand,  so  far  as  it 
applies  to  county  assessors  making  the  orig- 
inal assessment  at  a  minimum  of  $1.25  por 
acre,  because  there-is  nothing  in  the  later 
act  varying  It  In  this  regard ;  but  as  the  Ne- 
vada Tax  Commission,  a  final  board  of  equal- 
ization, is  ^authorised  by  the  act  of  191.?  to  es- 
tablish minimum  acreage  valuations  and  spe- 
cially appraise  lands,  it  is  the  duty  of  the 
commission  to  Ox  tbe  proper  minimum  valn- 
atton  at  the  full  cash  value,  although  fhls 
may  be  less  than  $1.25  per  acre. 

[4]  Following  precedent,  the  constltutioD- 
al  questions  Involved  are  not  determined  be- 
cause not  necessary  for  an  adjudication  of 
petitioner's  right  to  tbe  writ 

By  reaacm  of  these  views,  the  omrt  has  di- 
rected the  commlsshm  to  hear  the  proofs  of 
petitioner  regarding  the  valuationa  at  tbe 
lands  and  to  fix  the  valuatioDS  In  accordance 
with  the  pKK^ 

NORCROBS  and  McOARRON,  JJ.,  concur. 
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BTAN  T.  MANHATTAN  BIO  FOUR  MIN- 
ING CO.    (No.  209ft.) 

(Snpraae  Court  oC  NevadiL  Dec.  80, 1014.) 

1.  WOBDS  AVD  FBBABBS— **PUBBBB"— "AOOU 

B088." 

In  mining  par1^c«  a  "pnslwr"  or  *^iiSB<T 
boss"  IB  one  eogaged  for  tbe  parpose  of  encour- 
aging or  hastening  the  men. 

2.  MAsnvB  Aif D  Sebtant  (f  118*)— Safstt  Ap- 
PLXAN0B8  —  Cages  xh  Minbb — Statutobt 
Pbovibions. 

Rev.  Laws,  S  6799,  nuUcing  it  unlawful  to 
sink  or  work  through  any  vertical  mining  shaft 
at  a  greater  depth  than  360  feet  unless  tbe  shaft 
is  provided  with  an  Izon-bonneted  safety  cage  to 
be  used  in  lowering  and  hoisting  emplojr^s,  was 
not  eomplMd  with  by  having  such  a  cage  some- 
where about  the  worfelngs  of  a  mine  without 
using  it,  thoofh  the  employ^i  did  not  demand 
its  use. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  C«nt  Dig.  |i  177,  200;  Dec  Dig. 
i  118.*] 

8.  'MA0TEB  AND  SebVAHT  ({  118*)— SaFETT  Ap- 
PUANCE8  —  CaQBS  IK  MINES  —  STATUTOBT 
PBO  VISIONS. 

A  bucket  and  crosshead  used  in  a  mine  for 
lowering  and  raising  employ^  did  not  ctmply 
with  Kev.  Laws,  §  6799,  requiring  an  Iron-bon- 
neted safety  cage  where  a  snaft  is  deeper  than 
8S0  feet,  in  view  of  section  4222,  which  orovides 
that  tbe  cages  in  shafts  over  350  feet  in  depth 
shall  be  provided  with  sheet  iron  or  steel  casing 
not  less  than  one-eighth  inch  thl<A,  or  with  a 
netting  composed  of  wire  not  less  than  one- 
eighth  in  diameter,  and  with  doors  of  the  same 
material,  provided  that  when  the  cage  is  used 
for  sinking  only  it  need  not  be  equipped  with  tUe 
required  doors,  as  this  completely  describes  what 
is  termed  In  section  67W  an  "iron-bonneted 
safety  cage." 

[Ed.  Note.— For  otbw  caaes,  see  Master  and 
Servant^  Cent.  Dig.  ||  177,  20^  200;  Dec.  Dig. 

4.  Mastxb  and  Sebvant  (1 106*)— Safett  Af- 

PLIANCES  — CaQES    in    MINES  ~  StATU70BY 

PBOViaiONS. 

That  *  it  was  customary  to  work  through 
and  sink  in  vertical  mining  shafts  by  means  of 
a  crosshead  and  bucket  for  raising  and  lower- 
ing employes  did  not  justify  a  viulatlon  of  Rev. 
Laws,  I  6709,  requiring  the  use  of  an  iron- 
bonneted  safe^  cage ;  it  not  appearing  that  tbe 
apparatus  used  was  generally  and  customarily 
regarded  as  better  or  safer  than  that  provided 
by  tbe  statute. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  SS  185-191;  Dec.  Dig.  i 
105.*J 

5-  Masteb  and  Servant  270*)— Actions 
POB  Injuries— EvinE:vCE. 

In  an  nctiou  for  injuries  to  an  employ^  in 
a  mine  caused  by  the  failure  to  provide  au  iron- 
bonneted  safety  cage  as  required  by  Rev.  I^wa, 
I  6790,  evidence  that  the  euiployer  was  unaware 
of  the  existence  of  such  statute  was  not  admis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |S  018-827.  082;  Dec  Dig. 
i  270.*] 

6.-  Masteb  and  Eebvant  <|  204*)— Lxabiutt 
FOB  Injuries— Assumption  op  Bisk. 

An  employ^  in  a  mine  did  not  assume  the 
risk  of  injury  from  an  employer's  failure  to  pro- 
vide an  iron-bonneted  safety  cage  for  lowering 
and  raising  employ^  as  required  by  statute, 
tbon^  the  same  equipment  was  used  for  that 


purpose  when  he  applied  for  and  accepted  em- 
ployment as  at  tbe  time  of  the  accident. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  U  644-646;  Dec.  Dig.  I 
204.*] 

7.  Masteb  and  Sbbvaht  <{  120*)— Liabiutt 
FOB  Injubies — Pboximaxx:  Cause. 

An  employer's  noncompliance  with  Rev, 
taws,  I  6709,  requiring  the  use  of  iron-bonneted 
safety  cages  in  mining  shafts  more  than  360  feet 
deep,  did  not  entitle  an  injured  employ^  to  dam- 
ages, unless  such  noncompliance  was  tbe  proxi- 
mate cause  of  bis  injuries,  and  unless  a  compli- 
ance tberevrlth  would  have  avoided  the  accideDt 
and  prevented  the  injuries. 

[Ed.  Notfc— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  267^;  Dec  Dig.  { 
129,*] 

8.  Masteb  and  Sebvahi  ({g  204.  228*)— Lu- 
biutt  fob  Injubies— Assumption  of  Rise 
— Contbibutobt  Neouqence. 

If  a  mining  company's  failure  to  provide 
an  iron^Mmneted  safety  cage  for  raising  and  low- 
ering employes  as  required  by  statute  was  found 
by  the  jury  to  be  the  proximate  cause  of  inju- 
ries to  an  employ^  thrown  from  the  hoist  in 
use,  assumption  of  risk  and  eoulributory  negli- 
gence were  out  of  the  ease,  except  that  contrib- 
utory negligence  might  be  considered  in  mitiga- 
tion of  damages. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  8§  644-646,  670,  671 ;  Dec. 
Dig.  {i  204,  228.*] 

0.  APPBAL  and  EbROB   a    1001*)— RBTIEW-i 

QuEfinioNS  OF  Fact. 

Tbe  jury's  finding  as  to  the  cause  of  injur 
ries  to  an  employ^  in  a  mine,  thrown  from  the 
bucket  in  which  he  was  riding,  when  supported 
by  substantial  evidence,  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i|  3022,  3828-3934 ;  Dec.  Dig. 
i  lOOl.*] 

10.  MASTBE  and  SBBVANT  (I  129*)— LlABILITT 

FOB  Injuries— Pboxiuais  Cause. 

Tbe  failure  of  a  mining  conntany  to  provide 
an  iron-bonneted  safety  cage  for  raising  and 
lowering  employ^Ss  as  required  by  Rev.  Iaws, 
{  6799,  was  the  proximate  cause  of  injuries  to 
an  employ^  thrown  from  the  bucket  on  which 
he  was  ridiu^,  though  the  swinging  of  the  bucket 
against  the  sides  of  the  shaft  or  its  entaaglement 
with  a  bell  cord  were  intervening  agencies,  as 
the  culminating  catastrophe  would  not  have  hap- 
pened in  the  absence  of  either  the  omission  of 
the  safety  appliance  or  the  intervening  agen- 
cies, and  oence  they  operated  concurrently. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  257-263;  Dec.  Dig.  g 
129.*] 

11.  Appeal  and  Ebbob  <|  1004*)L-Beview~ 
Amount  of  Dauages. 

Where  there  was  a  substautial  conflict  as 
to  the  nature  and  duration  of  the  injuries  sued 
for,  and  tbe  amount  of  the  verdict  was  reason- 
ably supported  by  the  evidence,  the  injured  per* 
son  testilied  as  a  witness,  the  jury  had  ample 
opportunity  to  observe  his  manner,  conduct,  and 
condition,  and  he  was  subjected  to  a  long  and 
careful  cross-examination,  the  wdict  will  not 
be  disturbed  as  excessive. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gS  3944-3047;  Dec  Dig.  | 
1004.^]  • 

Appeal  from  District  Court  Nye  County. 

Action  by  John  Ryan  against  the  Manhat- 
tan Big  Four  Mining  Company.  From  a 
Judgment  for  plaintiff  and  an  order  denying 
a  new  trial,  defendant  appeaUL  Afllnned. 


*ror  othsr  cssss  see  ssne  topic  sad  section  NUUBBR  la  Dec  Dig.  A  Am.  Dig.  K«y-Mc  fleriss  A  Rep'r  Indez^ 
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[1]  John  Ryan,  the  respondent  In  this  case, 
a  miner  of  Bome  8  or  10  years'  experience, 
entered  the  employ  of  the  appellant  eorpora- 
tlon  a8  a  miner  In  their  property  at  Manhat- 
tan,' Nye  county,  Nev.,  on  or  about  the  1st 
day  of  June,  1912.  The  natare  of  bis  em- 
ployment was  that  of  sinking  a  vertical  shaft, 
and  in  that  line  of  work  he  was  a  coworker 
with  one  James  Cushlng  and  one  John  Pace. 
Gushing  was  acting  In  the  capacity  of  ''push- 
er" or  "Jigger  boss,"  a  term  used  In  mining 
parlance  to  designate  one  who  is  engaged  for 
the  purpose  of  encoaraging,  or  hastening,  the 
men.  The  shaft  in  which  the  respondent,  Ry- 
an, was  employed  had  attained  a  depth  of 
approximately  500  feet  on  the  13th  day  of 
June,  1912,  the  day  on  which  respondent  was 
injured.  During  all  of  the  time  that  respond- 
ent wag  engaged  in  the  employ  of  the  appel- 
lant company  the  means  of  lowering  and 
raising  the  employ^,  of  whom  respondent 
was  one,  from  the  surface  to  the  bottom  of 
the  shaft,  was  a  bucket  and  crosshead  at 
the  end  of  a  cable,  lowered  and  raised  by 
means  of  a  gasoline  hoist.  For  the  purpose 
of  signaling  the  hoisting  engineer  on  the  sur- 
face, a  bell  cord  extended  from  the  surface, 
or  gallows  frame  on  the  surface,  to  the  bot- 
tom of  the  shaft  This  bell  cord  was  a  tbree- 
■qnarter  or  seven-eighth  inch  rope. 

On  the  13th  day  of  June  the  resptmdent 
and  his  coworkers  went  on  shift  at  the  usual 
hour,  and,  pursuant  to  their  duties,  drilled 
and  charged  a  round  of  holes,  seven  In  num- 
ber. For  the  purpose  of  setting  ott  the  shots, 
hot  irons  were  lowered  from  the  blacksmith 
shop  to  "spit"  the  fuse.  In  order  to  get 
access  to  the  14  lines  of  fuse  running  to  the 
re^wctive  holes,  a  signal  was  given,  and  the 
bucket,  which  had  rested  on  the  floor  of  the 
shaft,  was  raised  a  Uttle  olt  the  floor  and 
held  there  by  the  engineer,  awaiting  further 
BlgnaL  After  the  fuses  were  "spit,"  the  re- 
^ndent,  Ryan,  and  his  coworkers.  Pace  and 
Gushing,  mounted  the  rim  of  the  bucket  in 
their  customary  way,  and  one  of  them,  Gush- 
lug,  gave  the  signal  to  hoist.  After  they  had 
ascended  a  distance  of  from  16  to  20  feet, 
Ryan  and  Pace  were  thrown  from  the  bucket 
Pace  prevented  himself  from  falling  to  the 
bottom  of  the  shaft  by  grabbing  the  timbers 
on  the  sides  of  the  shaft  Respondent,  Ryan, 
however,  was  thrown  to  the  bottom  of  the 
abaft,  where  14  lines  of  Ignited  fuse,  con- 
necting with  the  seven  charged  holes,  were 
burning.  He  succeeded,  however,  la  climb- 
ing to  the  second  set  of  timbers,  and  there 
protected  himself  from  the  explosion  which 
followed.  As  a  result  of  the  fall,  the  respond- 
ent was  more  or  less  severely  Injured,  re- 
ceiving, among  other  things,  a  broken  collar 
bone.  After  the  explosion  the  bucket  was 
again  lowered  by  Gushing,  who  had  ascended 
to  the  400-foot  level,  and  Ryan  and  Pace 
were  picked  up  and  taken  to  the  surface. 
The  respondent  Ryan,  received  medical  and 
surgical  treatment  for  the  injuries  sustained. 
The  testimony  of  plaintiff  himself  is  to  the 


etTect  that  since  sustaining  the  Injuries  he  has 
been  unable  to  perform  his  usual  line  of  avo- 
cation, and  has  been  unable  to  perform  work 
incidental  to  his  usual  avocation,  by  reason 
of  the  111  health  caused  directly  and  indirect- 
ly by  the  Injuries  sustained  in  falling  to  the 
bottom  of  appellant's  shaft. 

The  trial  of  this  case  before  a  Jury  In  the 
court  below  resulted  in  a  verdict  and  Judg- 
ment for  the  sum  of  $2,900  in  favor  of  the 
respondent  From  the  Judgment  and  from 
the  order  denying  a  motion  for  a  new  trial, 
appeal  Is  taken. 

H.  B.  C!o<^e,  of  Ton<^>ah,  for  appelant. 
P.  M.  Bowler,  of  Tbnopah,  for  respondent. 

McGARRAN,  J.  (after  stating  the  facts  as 
above).  [2]  The  evidence  presented  by  the 
record  In  this  case  as  to  the.  manner  in  which 
the  accident  was  caused  out  of  which  re- 
spondent sustained  his  Injuries  la  confllctliis. 
It  was  the  contention  of  respondent  in  the 
court  below,  and  the  case  was  tried  solely 
upon  the  theorr,  that  the  accident  which  re- 
sulted In  the  Injury  of  respondent  was 
brought  about  by  reason  of  the  nnstapted 
bell  cord,  swli^^li^  in  the  shaft  coming  In 
contact  with  and  in  some  manner  beoomtns 
entangled  with  the  men.  Pace  and  Byan, 
while  they  were  ascending  on  the  rim  of  the 
bucket  the  contention  being  that  entan^e- 
ment  with  the  bell  cord  caused  Pace  and 
Ryan  to  be  thrown  from  the  rim  of  the 
bucket  the  position  and  theory  of  the  re- 
spondent being  that  the  accident  was  brongbt 
about  by  the  willful  negligence  of  the  appel- 
lant company  In  failing  to  comply  with  the 
provisions  of  section  6799,  Bevised  Laws  ot 
Nevada,  which  Is  as  follows: 

"It  shall  be  unlawful  for  any  person  or  ptt^ 
sons,  company  or  companies,  corporatiun  or  cor- 
porations, to  sink  or  work  through  any  vertical 
shaft,  at  a  greater  depth  than  three  hundred  and 
Gft;  feet,  anless  the  said  shaft  shall  be  provided 
with  an  tron-bonneted  safety  cage,  to  oe  used 
in  the  lowering  and  hoisting  of  the  employ^ 
of  such  person  or  persons,  company  or  compa- 
nies, corporation  or  corporadons.  The  safety 
apparatus  shall  be  securely  fastened  to  the  cage 
and  shall  be  of  sufficient  stroigth  to  bold  the 
cage  loaded  at  any  depth  to  which  the  shaft 
may  be  sunk.  In  any  shaft  less  than  three  hun- 
dred and  fifty  feet  deep  where  no  safety  cage 
is  nsed  and  where  crosshead  or  crossheads  are 
used,  platforms  for  employ^  to  ride  upon  in 
lowering  and  hoisting  said  employ^  shaU  be 
placed  above  said  crosshead  or  crossheads.  Any 
person  or  persons,  company  or  companies,  cor- 
poration or  corporations  or  the  managing  agent 
of  any  person  or  persons,  company  or  compa- 
nies, corporation  or  corporations,  violating  the 
provisions  of  this  section  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  fined  in  the  sum  of  five  hundred  dol- 
lars, or  imprisoned  in  the  county  jail  for  a  term 
of  six  months,  or  by  both  auch  fine  and  Impria- 
onment" 

The  evidence  In  this  case  discloses  that  an 
Iron-bonneted  safety  cage  was  somewhere 
about  the  workings  of  the  mine,  but  not  In 
use  at  any  time  during  the  period  In  which 
the  respondent,  Ryan,  was  an  employ^  of  the 
appellant  a)mpauy.  It  Is  the  contention  of 
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appellant  that,  Inaamnch  as  this  safe^  cage 
was  on  the  premises,  although  not  used  for 
tlie  purpose  of  lowering  and  hoisting  the  em- 
ployes while  so  engaged  In  slnkiug  the  shaft, 
tbe  appellant  company  had  sufficiently  com- 
plied with  the  law,  nevertheless. 

It  Is  unnecessary  for  us  to  comment  on  the 
absence  of  evidence  In  the  record  as  to  the 
condition  of  this  safety  cage,  which'  appears 
to  hare  been  on  the  premises.  It  may  or  it 
may  not  have  been  in  working  order ;  Uiere 
is  nothing  in  the  record  that  wonld  explain 
its  condition  liv  this  resiwct.  Bnt,  aside  from 
tills  phase  of  tbe  question,  which  plays  no 
part  in  the  case,  It  Is  our  Judgment  that  the 
contention  of  appellai^t  with  reference  to 
this  phase  is  untenable. 

A  statute  Is  not  susceptible  of  Interpreta- 
tion such  as  that  which  appellant  would  seek 
to  put  npon  it.  Clearly,  by  the  terms  of  tbe 
statute  It  is  made  onlawfnl  to  sink  or  work 
through  any  vertical  shaft  at  a  greater  depth 
than  350  feet,  unless  in  the  lowering  and 
Iiolsting  of  employes,  In  conducting  such  work 
or  sncb  sinking,  the  shaft  be  provided  with 
an  iron-bonneted  safety  cage. 

[3]  It  la  unnecessary  for  us  to  dwell  upon 
tbe  fact  that  a  bucket  and  crosshead  such  as 
that  which  was  used  In  the  vertical  shaft  of 
appellant  on  the  date  on  which  respondent 
was  injnred  is  not  such  an  appliance  as  that 
which  is  contemplated  by  section  6799. 

Section  4222,  Revised  Laws— being  section 
25  of  an  act  aitltled  *'An  act  creating  the  of- 
fice of  Inspector  of  mines ;  fixing  bis  duties 
and  powers,"  etc. — ^is  as  follows: 

cage  or  cages  in  all  shafts  over  350  feet 
in  depth  shall  be  provided  with  sheet  iron  or 
steel  casing,  not  leu  thsn  i/a  inch  thick,  or  with 
a  netting  composed  of  wire  not  less  than  i/g 
inch  in  diameter  and  with  doors  made  of  the 
■une  material  as  the  side  caring,  either  bong 
on  hinges  or  woi^ing  in  slides.  These  doors 
shall  extend  at  least  four  feet  above  the  bot- 
tom of  the  cage  and  must  be  dosed  when  lower- 
ing or  hoisting  men,  except  timbermen  riding  on 
tbe  cage  to  attend  to  timbers  that  are  being  low- 
ered or  hoisted ;  provided,  that  when  such  cage 
is  used  for  rinking  rnily,  it  need  not  be  equipped 
with  such  doors  as  are  hereinbefore  provided 
for.  Every  cage  must  have  overhead  bars  of 
such  arrangement  as  to  give  every  man  on  tbe 
cage  an  easy  and  secure  handhold. 

Reviewing  this  provision  In  conjunction 
with  section  6799,  a  complete  description  of 
that  which  la  In  the  latter  section  termed 
"an  Iron-bonneted  safety  cage"  Is  given ;  and 
In  section  4222  special  provision  Is  made  for 
tbe  nnnsaal  neces^tles  attendant  upon  the 
inking  of  shafts  such  as  that  which  was 
being  accomplished  on  the  property  of  ap- 
pellant company  when  this  BC(ddent  occurred. 
In  other  words,  the  statute  provides  that, 
whan  sach  cage  is  used  for  slnkii^  only,  it 
need  not  be  equipped  with  sucb  docws  as 
an  otherwise  required.  This  special  provl- 
flfam  was  undoubtedly  enacted  by  the  Legis- 
lature with  a  view  to  meeting  the  condltkms 
which  are  ever  attendant  wbm  tbe  work  of 
■Inking  is  being  carried  on.  The  mere  having 


upon  the  premises  such  an  apparatus  as  that 
which  Is  contemplated  by  section  6799  does 
not  meet  the  requirements  of  the  law,  where 
the  master,  In  hoisting  or  lowering  employes 
working  through  a  vertical  shaft,  makes  no 
use  of  the  appliance;  and  the  mere  fact  that 
the  employes  failed  to  demand  such  an  appli- 
ance to  be  used  In  lowering  or  hoisting  them 
through  tbe  shaft  where  It  had  attained  a 
depth  greater  than  350  feet  does  not  relieve 
the  master  of  the  force  and  effect  of  tbe 
statute.  Peabody  Alwert  Coal  Co.  v.  Tandell, 
179.  iDd.  222,  100  N.  E.  758.  This  statute  Is 
not  only  a  penal  statute  In  Its  nature,  but 
it  is  a  remedial  statute.  Intended  not  primari- 
ly to  subject  the  violator  to  fine  or  imprison- 
ment, but  rather  intended  to  safeguard  life 
and  limb  of  those  who,  in  the  pursuit  of  tbelr 
vocation,  are  called  upon  to  go  into  places 
where  danger  is  attendant  at  every  moment; 
and  science  and  practical  experience  have 
brought  about  this  legislation,  providing  the 
designated  appliance  as  a  practical  fulfill- 
ment of  the  commoD-law  rule  that  requires 
the  master  to  furnish  reasonably  safe  appli- 
ance and  a  reasonably  safe  place  with  which 
and  in  which  for  the  servant  to  work.  The 
equipment  prescribed  being,  in  tbe  judgment 
of  tbe  legislative  body,  the  best  means  tor 
affording  reasonable  safety  to  the  employed, 
that  equipment  or  its  equivalent  In  safe^ 
eflSciency  Is  made  obligatory  on  the  employer. 
Miles  V.  Central  Coal  &  Coke  Cow,  172  Mo. 
App.  229,  1B7  S.  W.  867;  Caspar  v.  Lewin, 
82  Kan.  6M,  109  Paa  667,  49  U  R.  A  (N.  S.) 
526.  This  statute  was  not  enacted  with  Its 
primal  object  that  of  ponlstunent  for  its  vio- 
lation, but  the  penalty  Imposed  for  the  viola- 
tion was  rather  prescribed  as  a  xemlnder  that 
tbe  law  Is  a  iwlice  regulation,  enacted  for 
tbe  purpose  of  minimizing  casual  ties  which 
entail  suffering,  privatlMi,  and  death  on  those 
who  may  be  the  unfortunate  victims. 

In  order  that  the  employer  might  know  and 
realize  the  ImperatlTe  character  of  the  act, 
criminal  procedure  was  by  the  Legislature 
made  a  method  by  whtdi  compliance  with 
the  statutory  provision  should  be  oiforced. 
The  primal  object  and  purpose  ct  tbe  statute 
as  we  have  already  said,  was  the  safety  of 
those  wiune  avocatlcm  took  them  Into  sneh 
places  of  employment ;  it  was  to  prevent  the 
unnecessaiy  sacrifice  of  human  Ufe,  and  the 
unnecessary  Infliction  of  bnman  suffering  np- 
on those  who  became  the  victims  of  accidents 
such  as  the  one  detailed  In  this  record.  This 
being  the  object  of  the  law,  this  being  the 
relief  sought  to  be  afforded  by  the  legisla- 
tion, the  contention  that  the  apparatus  con- 
templated by  the  law  was  on  the  premises, 
and  could  have  been  demanded  by  tiie  em- 
ployes, in  oar  Jndgmoit,  fiOls  far  short  of  a 
comfri^nce  with  the  spbAt  or  the  letter  of 
the  legislation.  Miles  t.  Central  Coal  & 
Coke  Ca,  supra. 

As  was  said  In  tbe  cue  of  COieek  t.  Rail- 
way Co.,  89  Kan.  269,  181  Pae.  82B: 
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"Whenever  the  law  requires  the  employer  hlm- 
«df  to  take  a  precautionary  measure  for  the 
safety  of  his  employ^,  it  is  not  enouKb  that  he 
make  provision  tor  the  performance  of  the  act. 
The  precautionary  act  itself  must  be  performed." 

[4]  Appellant  in  this  case  sought,  in  the 
court  b^ow,  to  Justify  the  use  of  the  cross- 
head  and  backet  by  proving  that  it  was  cus- 
tomary to  work  through  and  sink  in  vertical 
shafts  by  such  apparatus;  but  we  deem  it 
sufficient  to  say,  in  this  respect,  that  custom, 
however  prevalent,  would  not  Justify  an  em- 
ployer in  an  act  which  disregards  the  spe- 
cific provision  of  a  statute.  If  the  means 
adopted  by  the  master  for  caring  for  and  pro- 
tecting the  servant  in  the  performance  of  his 
duty  are  generally  and  customarily  regarded 
as  being  better  or  more  liable  to  Insure  safety 
than  that  which  Is  provided  by  the  statute, 
then  a  different  rule  might  prevail ;  but  such 
cannot,  we  apprehend,  be  contended  for  by 
appellant  tn  this  case.  Cheek  t.  Railway 
Co.,  supra ;  HUes  t.  Central  Goal  &  Cake  Co., 
supra. 

[I]  Appellant  aooglit  to  prove,  In  the  court 
below,  that  they  were  unaware  of  the  ex- 
istence  of  the  statute  requiring  iron-bonneted 
safety  cages  to  be  used  in  vertical  shafts  of 
a  greater  depth  than  350  feet ;  but.  In  our 
Judgment,  no  error  could  be  assigned  to  the 
trial  court  if  it  refused  to  admit  such  evi- 
dence. Odin  Coal  Co.  v,  Denman,  186  IlL 
413,  57  N.  B.  192,  76  Am.  St  Rep.  45.  It  has 
been  held  that  an  Inadvertent  failure  to  com- 
ply with  the  provisions  of  a  statute  ^mllar 
to  this  Is  no  less  a  defense  than  Is  an  Inten- 
tional evasion  thereof.  Island  Coal  Ca  v, 
Swaggerty,  159  Ind.  664,  02  N.  B.  1103; 
Princeton  Coal  Mining  Go.  v.  lAwrence,  176 
ind.  469,  95  N.  E.  423;  Diamond  BlocHc  Coal 
Co.  V.  Cuthhertson,  166  Ind.  290,  76  N.  G. 
1060 {  Peabody  Alwert  Coal  Co.  v.  Yandell, 
supra.  It  has  been  held,  as  a  general  propo- 
sition, tlwt  whenever  an  act  is  enjoined  or 
prohibited  by  law,  and  the  violation  of  the 
statute  is  made  a  misdemeanor,  any  Injury 
to  the  person  of  another,  caused  by  such  vio- 
lation. Is  the  subject  of  an  action^  and  that 
the  violation  of  the  taw  la  the  basis  of  the 
light  to  recover  and  constitutes  n^llgence 
per  se.  Messenger  v.  Pate  et  al.,  42  Iowa, 
4^ 

In  the  case  of  McRlckard  v.  Flint  et  al., 
114  N.  T.  222,  21  N.  E.  158,  the  Court  of  Ap- 
peals ot  New  York  had  under  couEdderatlon 
a  case  growing  out  at  the  violation  of  a  stat- 
ute of  the  state  of  New  York  which  provided 
that: 

"In  any  store  or  building  In  the  city  of  New 
York  in  which  there  shall  exist  or  be  placed 
aii.v  lioistwaj.  elevator,  or  wellbole,  the  open- 
inea  thereof,  through  and  upon  each  noor  of  said 
building,  aball  be  provided  with  and  protected 
by  a  substantial  railing,  and  such  good  and  suf- 
ficient trapdoors  with  which  to  close  the  same 
as  may  be  directed  and  approved  by  the  super- 
intendent of  buildings,  and  such  trapdoor  snail 
be  kept  closed  at  all  times  except  when  io  actu- 
al use  hy  the  occupant  or  occupants  of  the  build- 
ing having  the  use  and  control  of  the  same." 


The  trial  court  In  that  case  instructed,  In 
substance,  that  any  one  constructing  or  using 
an  elevator  upon  his  premises  is  considered 
as  doing  so  with  knowledge  of  the  law  in 
that  respect,  and,  if  such  person  fails  to  com- 
ply with  the  requirements  of  the  statute,  he 
Is  prima  facie  gtillty  of  negligence.  The 
Court  of  Appeals  held  tl^t,  as  an  abstract 
proposltl<m,  there  was  no  error  in  the  charge, 
as  it  had  reference  to  the  failure  to  perform 
a  statutory  duty.  Holding  to  the  same  gen- 
eral effect  is  the  caae  of  Siven  v.  Temlskam- 
Ing  Mining  Ca,'2&  Ont  Law  Rep.  624. 

[I]  It  is  the  contention  of  appelant  that, 
inasmuch  as  the  equipment  used  for  lower- 
ing and  raising  employ6a  from  the  bottom  of 
the  abaft  was  the  saAie  when  he  applied  tor 
employment  and  accepted  such  employment 
as  it  was  on  the  13th  day  of  June,  the  date 
of  the  accident,  that  therefore  he  assumed 
the  risk  attendant  upon  the  use  of  such  equip- 
ment This  position,  in  onr  Judgment,  can- 
not be  maintained;  and  in  this  respect  we 
quote  approvingly  from  the  case  of  Carter- 
rllle  Coal  Ca  v.  Abbott,  181  IlL' 483,  63  N.  B. 
131: 

"Where  an  owner,  operator,  or  mann?er  wo 
constructs  or  equips  bis  mine  that  be  knowingly 
operates  it  without  conforming  to  the  provisions 
of  this  act,  be  willfully  disregards  its  provisions, 
and  willfully  disregards  the  safety  of  miners 
employed  therein.  Where  such  owner,  operator, 
or  manager  willfully  disregards  a  duty  enjoined 
on  him  by  legislation  of  this  character,  and 
places  in  danger  the  life  and  limbs  of  those  em- 
ployed therein,  he  cannot  say  that,  because  one 
enters  a  mine  as  a  miner  with  koowledge  that 
the  owner  has  failed  to  comply  with  bis  duty,  he 
is  guilty  of  contributory  negligence.  Neither  can 
it  be  said  that  by  using  the  oceans  provided  by 
the  owner,  operator,  or  manager  for  entering  the 
^aft  the  miner  is  guilty  of  contributory  Dili- 
gence. Mere  contributory  negligence  on  tite  part 
of  a  miner  will  not  defeat  a  right  of  recovery 
where  he  is  injured  by  the  willful  disr^ard  of 
the  statute,,  either  by  an  act  of  omission  or  com- 
mission, on  the  part  of  the  owner,  operator,  or 
manager.  To  hold  that  the  same  principle  aa 
to  contributory  neglif;ence  should  be  applied  in 
case  of  one  who  is  mjured  in  a  mine  because 
the  owner,  operator,  or  manager  totally  disre- 
garded the  statute,  as  in  other  cases  of  n^U- 
gence,  is  to  totally  disregard  the  provisions  of 
the  Constitution,  which  are  mandatory  in  re- 
quiring the  enactment  of  this  character  of  legis- 
lation, and  would  destroy  the  effect  of  the  stat- 
ute, and  in  no  manner  regard  the  duty  of  pro- 
tecting the  life  and  safety  of  minen." 

In  applying  and  construing  statutes  such 
as  this,  courts  cannot  and  should  not  dose 
their  eyes  to  the  primary  calculated  object 
and  purpose  of  the  act  itself,  namely,  mini- 
mizing, so  far  as  legislation  can  minimize, 
the  opportunity  for  Injury  to  those  required  to 
perform  service  where  latent  danger  is  ever 
present  The  statute  under  consideration  in 
the  Carterville-Abbott  Case,  supra,  was  one 
growing  out  of  a  specific  constitutional  provi- 
sion of  the  state  of  Illinois.  While  our  Con- 
stitution contains  no  such  provtelon,  the  stat- 
ute In  question  here  is  a  wholesome  police 
regulation,  enacted  for  a  humane  object;  and 
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the  reasoning  set  forth  In  the  CarterrlUe-Ab* 
bott  Case,  supra,  Is  none  the  less  applicable. 

The  Sapreme  Court  of  IUIdoIs,  in  consider- 
ing this  question  under  a  somewhat  similar 
condition,  said: 

'"The  mle  that  the  servant  assames  the  ordi- 
nary risks  Incident  to  the  business  presupposes 
that  the  master  has  performed  the  duties  of  cau- 
tion, care,  and  vigilance  which  the  law  costs 
upon  him.  It  ia  these  risks  alone,  whidb  cannot 
be  obviated  b;  the  adoption  of  reasonable  meas- 
ures of  precaution  by  the  master,  that  the  serv- 
ant assumes.'  *  •  •  The  law  Is  that  the  serv- 
ant does  not  asBiUDe  risks  that  are  unreasonable 
or  extraordinary,  •  •  *  oor  riska  of  the  mas- 
ter's own  negligence."  City  v.  Kostka,  190  111. 
135,  60  N.  E.  72 :  Great  Weatem  Coal  &  Coke 
Co.  V.  CotFman  (Okl.)  143  Pac  30 ;  Great  West- 
em  Coal  &  Coke  Co.  t.  Connlngbam  (OU.)  143 
Pac.  28, 

The  Supreme  Court  of  lUinols,  In  a  num- 
ber of  cases,  has  held  coDstetently  that  any 
conscious  omission  or  failure  of  an  employer 
to  comply  with  a  statute  which  requires  of 
him  that  be  furolsb  certain  reasonable  ap- 
pliances for  the  protection  of  life  and  limb 
of  the  employed  renders  him  liable  for  en- 
suing Injuries.  Donk  Bros,  Coal  &  Coke  Co. 
V.  Peton,  182  IIL  41,  «1  N.  B.  330;  Carter- 
Tille  Coal  Go.  t.  Abbott,  supra;  Odin  Coal 
Co.  V.  Denman,  supra;  Donk  Bros.  Goal  Go. 
T.  Stroff,  200  IIL  488,  «6  N.  E.  29. 

[7]  In  determining  whether  or  not  the 
plaintiff,  respondent  herein,  was  entitled  to 
damages  for  the  injuries  sustained,  the  fail- 
ure on  the  part  of  the  defendant  company  to 
provide  the  safety  appliances  prescribed  by 
statute,  while  a  vital  question  to  be  deter- 
mined by  the  Jury,  was  not  the  principal 
question.  The  princii»l  fact  to  be  deter- 
mined was  as  to  whether  or  not  the  noncom- 
pliance with  the  statute  on  the  part  of  an 
employer  and  its  failure  to  afford  that  pro- 
tection which  the  statute  Intended  to  be  af- 
*  forded  to  ttie  employed  was  responsible  for 
the  accident  in  which  the  employed  was  in- 
jured. In  other  words,  the  mere  noncom- 
pliance with  the  statute  on  the  part  of  the 
appellant  company  would  not  entitle  the  re- 
spondent to  damages  for  injuries  sustained, 
unless  the  noncompliance  with  the  statute 
furnished  the  proximate  cause  of  the  acci- 
dent, and  unless  a  compliance  with  the  stat- 
ute would  have  avoided  the  accident  and 
sared  the  respcmdent  from  the  Injuries. 

[1]  This  was  a  questlmi  of  fact  to  be  de- 
tennined  from  all  of  the  erldence  preamted  at 
.tlie  trial  of  the  case.  It  was  one  fbr  the 
jury  to  determine.  If  the  jury  found,  as 
they  nndonbtedly  did  find  In  this  caae,  that, 
bat  for  the  failure  on  the  part  of  the  em- 
ployer  to  provide  the  safety  appliance  which 
the  statute  prescribed  should  be  provided  and 
used,  the  respondent  would  not  have  been 
thrown  to  the  bottom  of  the  shaft  and  there- 
by lnjured-~tf  the  jnir  found  tills  as  a  fact 
— then  ttie  Atementa  of  assumed  risk  and 
contributory  negligence  were  out  of  the  case 
(Odin  Coal  Go.  t.  Denman,  supra),  excepting, 
tumever,  that  tiie  defense  of  contributory 


n^Ugenoe  might  be  ctmsldered  by  tbe  jury 
under  proper  Instructions,  for'  the  purpose 
of  mlti^tlng  damages  (Oameron  t.  Padflc 
G.  &  G.  Co.  [Or.]  144  Pac  446;  Love  v. 
Chambere  Lumber  Co.,  64  Or.  120,  129  Faa 
492). 

It  la  tiie  contention  of  respondent  Qiat  the 
bell  cord  from  the  collar  to  the  floor  of  the 
shaft  was  not  properly  stapled,  and  hung 
loose  and  unfastened  from  the  400-foot  level 
to  the  point  where  respondent  was  working, 
and  that,  is  ascending  the  sbaft  after  having 
"splf*  the  fuse,  respondent  and  his  cowork- 
ers became  entangled  with  the  bdl  cord, 
and  due  to  this  Pace,  the  coworker  of  re- 
spondent, was  thrown  off  the  bucket,  aiid  in 
being  thrown  off  he  so  engaged  respondent 
as  to  drag  respondent  with  him,  the  latter 
falling  to  the  bottom  of  the  shaft  and  sus- 
taining the  injuries  mentioned. 

The  record  discloses  a  very  sharp  conflict 
In  the  evidence  as  to  what  did  really  happen 
as  respondent  and  his  coworkers  ascended 
the  shaft,  standing,  as  they  were,  on  the  rim 
of  the  bucket  Appellants  contend,  and 
there  ia  some  evidence  in  the  record  whldi 
bears  out  their  contention,  that  In  mounting 
the  bucket  the  men  caused  It  to  swing  from 
side  to  side  in  the  shaft,  and,  after  having 
signaled  the  engineer  to  hoist,  the  bucket 
struck  the  timbers  on  the  sides  of  the  sliaft, 
and  resimadent  and  Pace  were  thereby 
thrown  off. 

[9]  As  to  whether  or  not  the  contention  of 
respondent  in  this  respect  was  correct  was 
one  of  fact  for  the  jury  to  determine;  and, 
there  being,  in  our  Judgment,  substantial 
evidence  to  sui^rt  this  contention,  we 
would  not  disturb  their  findings  in  this 
respect 

[10]  It  might  be  observed,  however,  that 
even  though  the  contention  of  appellant  be 
correct  that  respondent  was  thrown  off  by 
reason  of  the  bucket  striking  the  timl^rs  on 
the  aides  of  the  shaft,  th^  Jury,  in  our  Judg- 
ment, would  have  been  warranted  in  finding 
that,  had  a  safety  cage  been  provided  for 
conveying  respondent  and  his  coworkers  to 
the  surface,  the  Impossibility,  or  at  least 
Improbability,  of  such  an  accident  would  be 
manifest  It  Is  the  contention  of  appellant 
that  the  bell  rope,  and  not  the  absence  of  a 
safety  cage,  was  the  proximate  cause  of  the 
accident 

In  the  case  of  Konlg  v.  Nevada-Calif omla- 
OregMi  Ry.,  136  Pac.  155,  we  said: 

"However  difficult  it  may  be,  in  the  first  in- 
stance, to  formulate  a  proper  definition  of  proxi- 
mate cause,  and,  in  the  second  instance,  to  ap- 
ply such  defloition  to  a  set  of  facts,  one  general 
role  is  applicable  to  all  cases,  regardless  of  the 
facta  that  may  be  presented  in  any  particulal* 
caae,  and  that  is,  where  the  evidence  discloses  a 
succession  of  events  so  linked  together  as  to 
make  a  natural  whole,  and  all  so  connected  with 
the  first  event  as  to  be  In  l%al  contemplation  the 
natural  result  thereof,  the  latter  will  ue  deemed 
the  primary  cause,  or  *proximate  cause,'  as  it  la 
more  oft^  termed.  There  may  be  ccmcorrent 
circumstancea,  and  there  may  be  intervening 
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agenciea,  and  one  of  the  Intervening  agencies 
may  be  the  acta  of  the  party  Injured ;  but  if 
the  culmiuatinK  fact,  or  the  resultant  catas- 
trophe, came  about  by  reason  of  all  thm  agen- 
cies worhlng  tt^etber  concurrently,  then  the 
first  negligent  act  is,  and  should  properly  be, 
deemed  the  proziniate  cause." 

If,  as  l8  contended  for  by  appellant,  tbe 
bell  rope  was  the  proximate  cause  of  the  ac- 
cident, or  It,  as  might  be  contended,  the 
swinging  of  the  backet  and  Its  Impact  against 
the  timbers  on  the  sides  of  the  shaft  caused 
the  accident.  In  either  event  it  was  within 
the  proTioce  of  the  jury  to  determine  as  to 
whether  or  not  either  entanglement  with 
the  bell  cord  or  ctmtact  wlUi  fbe  ttmbers  on 
the  sides  of  ttie  shaft  coold  have  occurred 
If  the  safety  appliance  prescribed  by  the  stat- 
ute were  In  use ;  and  if  the  Jury  determined, 
as  they  undoubtedly  did  determine  In  this 
case,  that  the  acddent  would  not  have  hap- 
pened had  the  respondoit,  Ryan,  been  ascend- 
ing In  an  iron-bonneted  safety  cage  such  as 
that  required  by  the  statute,  th^  deter^ 
mination  In  this  respect,  being,  In  our  Judg- 
ment, supported  by  substantial  evidence,  wUl 
not  be  disturbed.  As  we  have  already  stated, 
It  Is  not  suflBdent  In  an  actl<m  of  this  kind 
to  establish  merely  a  wUlful  omlssUm  of 
statutory  duty.  It  Is  necessary  to  establish 
that  the  injury  complained  of  resulted  from 
the  omission;  In  other  words,  that  the  omis- 
sion was  the  proximate  cause  of  the  Injury. 
Odin  Coal  Co.  t.  Denman,  supra.  In  this 
Instance  there  may  have  been  Intervening 
agencies,  and  these  may  have  been  the  swing- 
ing of  the  bucket,  or  entanglement  with  the 
liell  cord,  or  both.  But  the  culminating  catas- 
trophe would  not  have  happened  In  the  ab- 
sence of  either  the  primary  omission  of  the 
safety  appliance  or  the  intervening  agencies; 
hence  they  operated  concurrently;  hence,  the 
primary  negligence — the  omission  of  the  safe- 
ty cage — must  be  deemed  to  be  the  proxi- 
mate cause  of  the  Injury  of  respondent  Ko- 
nlg  v.  Nevada-Calitomia-Oregon  Ry.,  supra. 

A  number  of  assignments  of  error  are  as- 
serted by  appellant,  relative  to  instructions 
given  by  the  trial  court ;  but,  in  view  of  our 
consideration  of  the  law  applicable  to  this 
case,  we  deem  It  unnecessary  to  dwell  upon 
these.  Suffice  it  to  say  that  we  find  no  error 
In  the  Instructions  as  given.  Many  of  the 
Instructions  offered  by  the  appellant,  and  re- 
fused by  the  trial  court,  were  not  properly 
applicable  to  this  case,  in  view  of  the  law 
governing  its  various  phases. 

[11]  It  Is  the  contention  of  appellant  that 
the  verdict  In  this  case  Is  excessive,  and  that 
the  Jury  were  actuated  by  passion  and  preju- 
dice in  finding  the  amount  The  evidence 
showed  that  the  plaintiff,  respondent  herein, 
had  for  some  years  prior  to  the  acddent  fol- 
lowed midii^  as  a  general  vocatlim.  Bis 
8pe(dflc  vocation,  in  most  Instances,  to  so 
far  .as  the  record  discloses,  was  that  of  man- 
ual laborer.    The  evidence,  and  especially 


that  coming  from  the  plaintiff,  tended  to 
establish  that  subsequent  to  the  acddent  la 
whlffli  he  sustained  the  injuries  he  was  un- 
able 'to  perform  work  required  of  miners, 
such  as  he  had  been  accustomed  to  perform 
prior  to  the  accident  Iliere  Is  nottilng  In 
the  record  from  which  we  could  even  assume 
that  the  Jury  acted  other  than  with  cool,  cal- 
culating impartiality.  The  re^MMident  was  a 
witness  at  the  trial  in  his  own  b^alt  The 
Jury  had  ample  opportunity  to  (rtuerre  bis 
manner,  conduct,  and  ccmdition.  He  was 
subjected  to  a  long  and  careful  croB»«xamIn- 
atlon  by  the  skilled  attorney  for  appellant 
If  his  testimmiy  brought  home  to  the  minds 
of  the  Jui7  a  belief  that  his  injuries,  erai 
though  they  might  not  be  pennanent  were  at 
least  debilitating,  painful,  and  long-contin- 
ued, then  it  was  for  them,  the  Jury,  acting 
under  proper  Instructions,  to  assess  the  dam- 
agesL  On  this  particular  phase,  the  record 
discloses  a  most  substantial  conflict  as  to  the 
nature  and  dnratlfm  of  the  Injuries  sustain- 
ed by  respondent;  but  it  is  our  Judgment 
that  the  verdict  is  reasonably  supported  by 
the  evidence,  and  It  will  therefore  not  be  dis- 
turbed. Muskogee  Electric  Traction  Co.  v. 
MueUer,  89  Okl.  63,  134  Pac.  51;  Nilson  v. 
KallspeU,  47  Mont  416,  132  Pac  1133;  Pasa- 
rel  V.  Anderson,  74  Wash.  312,  133  Pac.  441 ; 
Batman  v.  Middlesex,  27  Ont  Law  Rep.  122 ; 
Railroad  Co.  v.  Osbome,  149  S.  W.  954 ;  RaU- 
toad  Co.  V.  Llmberg,  152  S.  W.  1180. 

It  follows  from  the  foregoing  that  the 
Jui^ment  of  the  lower  court,  entered  pursu- 
ant to  the  verdict,  and  the  order  of  the  lower 
court  denying  appellant's  motim  for  a  new 
trial,  should  be  sustained. 

It  is  00  ordered. 

TALBOT,  a  J.,  and  NORCBOS8,  J.,  oon- 
cur. 


MIRODIAS  et  al.  v.  SOUTHERN  PAa  CO. 
(No.  1946.) 

(Supreme  Court  of  Nevada.    Dec  Si,  1914.) 

1.  Razlboadb  (S  17*)— AuTBoanr  of  AoBirr. 

The  authority  of  an  agent  cannot  be  in- 
ferred from  hla  conduct,  and  the  fact  that  a 
station  agent  and  section  foreman  of  a  railroad 
assume  to  generally  menajie  the  company's  biisi- 
oesa  in  the  vicinity  warrants  no  inference  of 
authority  to  lease  or  permit  the  construction 
of  private  dwellings  on  the  right  of  way  or  to 
give  away  materials  belonging  to  the  company. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  86-88;  Dec.  Dig.  i  17.*] 

2.  Teul  {|  252*)— Inbthpctiows— Applica- 
BILITT  TO  Evidence. 

Where  plaintiffs  contended  that  defendant 
railroad  company  had  ccmverted  a  boUding 
which  they  constructed  on  its  right  of  way  with 
the  permission  of  the  company'iEi  station  agent 
and  section  foreman,  an  instruction  that  in 
such  case  the  company  was  estopped  to  claim 
the  building  if  the  agents  had  a  reasonably 
general  control  of  its  affairs  at  that  point  was 
not  warranted,  where  there  waa  no  testimony 
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that  sQch  agoita  aserdsed  a  nawmably  fcn- 
etal  control. 

[Ed.  Note.— For  other  caws,  see  Trial.  Cent 
Diff.  «  BOS.  58&-612;  Dec  Die.  | 

S.  Railboadb  (8  26*)  —  InsTsuonoirs  —  Mis- 
leading iNSTBUCnOITS. 

Afl  there  was  no  evidence  of  the  authority 

of  sQch  agents,  the  iDatmetitm,  which  did  not 

define  what  was  meant  by  reasonably  general 

control,  was  mialeadin^. 
[Ed.  Note.— For  other  cases,  see  Sailioada, 

Gent.  Dig.  S  68;  Dec.  Dig.  |  2^.*] 

4.  Evidence  (|  222*)~ADiasaioK8  bt  Fabtt. 

Where  plaintiffs  claimed  to  own  a  build* 
ing  which  they  constructed  on  defendants  right 
of  way,  partly  oat  of  materials  owned  by  de- 
fendant, evidence  that,  in  a  prosecution  for 
the  theft  of  such  materials,  iriaintlffs'  counsel 
had  in  their  presence  stated  ttiat  the  building 
and  materials  belonged  to  defmdant,  and  that 
it  had  not  been  deprived  of  its  ownerahip,  was 
admissible  as  an  admission. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  88  78&-800,  803-808;  Dee.  Dig.  i 
222.*] 

Appeal  from  Second  Judicial  District 
Court ;  W.  H.  A.  Pike,  Judge. 

Action  by  James  Mlrodias  and  others 
agaiost  the  Southern  Pacific  Company.  From 
a  judgment  for  plaintiffs  and  an  order  deny- 
ing new  trial,  defendant  appeals,  Berersed 
and  remanded  for  new  trial. 

Charles  R.  Lewers,  of  San  Francisco,  OaL. 
for  appellant  James  Glynn,  of  Soio,  for  re- 
spondents. 

PEB  GURIAH.  This  Is  an  action  for  dam- 
ages for  tbB  oonverslon  of  a  certain  frame 
dwelling  house  in  the  town  of  Mina  and  for 
certain  articles  of  personal  property  within 
said  dwelling  boose  at  the  time  of  the  alleged 
ramverslon.  The  prayer  of  the  complaint 
was  for  $813  actual  damages  and  ex- 
emplary damages.  The  case  was  tried  to  a 
jury,  and  a  verdict  rendered  for  tlie  plaintiffs 
for  ¥379  damages.  From  the  Judgment  and 
from  an  order  denying  a  moti<m  for  a  new 
trial,  d^nadant  has  aiqpealed. 

At  tho  time  of  tile  alleged  conversion  or 
shortly  prior  thereto,  the  plaintiffs,  respond- 
ents herein,  had  bem  wnplajia  of  defandant, 
appellant  herein,  aa  car  repairers,  and  bad 
been  U^ng  In  a  construction  car  of  defend- 
ant provided  for  such  purpose,  and  which  was 
upon  a  side  track  In  tiie  town  of  Mlna.  TbB 
house  In  question  was  constructed  by  tbe 
plalnUfTs  upon  the  ri^t  of  way  of  the  de- 
f«idant  In  the  construction  of  the  bouse 
it  is  conceded  that  swne  of  tbe  lumber  used 
was  obtained  from  the  defendant,  but  the 
evidence  Is  conflicting  as  to  tbe  amount  of 
defendant's  lumber  so  used. 

[1]  It  was  the  contention  of  defOidant  at 
the  trial  that  the  plaintiff  were  trespassers, 
and  hence  could  acquire  no  rights  of  prop* 
erty  by  means  of  such  trespsss,  and  further 
tiiat  a  considerable  portion  ot  tbe  material 
used  in  tbe  ccmstmctlon  of  tbe  bouse  ms  the 
property  of  defendant,  taken  without  tbe 
consent  of  defendant  and  comminifled  with 


other  material  pnrdiased  by  pliJnttfh.  It 
was  the  contention  of  plaintiffs  that  they  had 
authority  from  the  car  foreman  and  tiie  sta- 
tion agent  to  ocmstmet  tbe  building  on  tbe 
land  of  defudant  and  use  of  defendants 
material  In  its  constmction.  The  erldoice  as 
to  tbe  claim  of  anthoriKatlon  to  do  tbe  acts 
in  question  given  to  tbe  plaintiffs  by  tbe  sta- 
tion agfflt  and  car  foreman  was  sharply  con- 
flicting. The  testimony  of  the  plaintilh  In 
this  respect,  conceding  It  to  have  been  ac- 
cepted by  the  Jury,  presented  a  number 
questions  of  law  relative  to  tbe  authority  of 
the  station  agnit  and  car  foreman  as  agents 
of  the  defsndant  corporation  to  Mnd  the  lat- 
ter. Tbe  atatiw  agent  and  car  foreman,  not 
only  testified  that  they  did  not  give  omsent 
to  construct  tbe  building  or  use  the  material, 
but  testified  that  they  had  no  authority  so  to 
do.  The  proctf  of  agency  upon  the  part  of 
the  plaintiffs  rested  la^ly,  If  not  «itirely. 
upon  the  mere  fact  that  Stanton  was  station 
Kgeat  at  Mlna,  and  Medlll  was  csr  foreman 
In  charge  of  plaintiffs  In  th^r  work.  Biit.  as 
said  by  Huff  cut  on  Agency: 

"It  Is  tbe  conduct  of  the  prindpal,  and  not 
of  the  agent,  from  which  authority  must  be  in- 
ferred."  Section  137. 

Stenton  and  Medlll  may  have  acted  in  such 
a  way  as  to  lead  the  plaintiffs  to  suppose 
that  they  bad  auttiorlty  to  do  nearly  any- 
thing at  Mioa.  As  indicated  by  Mr.  Hufcutt, 
this  Is  not  enough.  There  must  be  some  sort 
of  a  showing  that  the  defendant  held  them 
out  as  having  power  to  do  the  particular 
things  wbldi  they  are  alleged  to  lu^ve  done. 
It  cannot  be  assumed,  in  tbe  absence  of 
proo(  that  a  railroadman  in  charge  of  a 
freight  and  passenger  business  bas  authority 
to  lease  land  belonging  to  tbe  company  or  to 
give  away  its  property;  lux  can  it  be  as- 
sumed, In  the  absence  of  proof,  that  a  mere 
(MI  foreman  In  Charge  of  repair  work  has 
authority  to  permit  bouses  to  be  built  on  com- 
pany land  and  to  permit  material  belonging 
to  tbe  omipany  to  be  used  in  the  construc- 
tion of  these  bouses. 

[2,  S]  Among  tbe  Instructions  ^ven  to  the 
Jury,  at  the  request  of  the  plalntifb  and  ex- 
cepted to  by  defendant,  was  the  following: 

"Ton  are  Instructed  that,  if  you  believe  from 
the  evidence  that  the  witness  Stanton  •  •  * 
was  an  agent  of  the  defendant,  the  Southern 
PaciBc  Company  at  Mina.  Nev.,  having  a  rea- 
sonably general  control  of  the  defendant's  af- 
fairs at  Mina,  and  that  during  said  time  be 
bad  knowledge  that  the  plaintiffs  were  building 
the  house  in  qnestion,  and  that  the  bouse  wah 
upon  ground  claimed  by  the  detcudant,  then 
it  was  hia  duty  to  notify  the  plaintiffs  that  they 
were  building  on  tbe  company^s  ground,  and, 
having  such  knowledge,  and  failing  to  so  notify 
the  plaintiffs,  the  defendant  is  estopped  from 
claiming  ownership  of  said  house  by  reason  of 
Its  being  built  on  such  ground.'* 

niere  is  no  substantial  evidence  in  tbe  rec- 
ord that  will  Bui^rt  this  instruction.  There 
is  testimony  that  Stant<Hi  was  tbe  agent  of 
the  defoidant  at  Mlna,  and  also  showiiv  ex- 
actiy  what  powers  he  had.  There  Is  no  tes- 
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tlmony  that  he  had  "a  reasonably  general 
control  ot  the  defendant's  affairs  at  Mlna." 
There  is  nothing  In  the  instruction  to  define 
what  the  court  meant  by  "a  reasonably  gen- 
eral control."  The  instruction  was  therefore 
misleading,  because  it  permitted  the  jury  to 
find  against  the  defendant  if  he  (Stanton)  had 
whatever  might  accord  with  their  individual 
Ideas  as  to  "a  reasonably  general  control." 
It  was  part  of  the  plaintiffs'  case  to  prove 
the  extent  of  the  authority  possessed  by 
Stanton.  They  failed  to  introduce  any  testi- 
mony showing  his  authority,  and  It  was  man- 
ifestly improper  for  the  court  to  give  an 
instracUon  permitting  such  a  wide  range  of 
speculation  on  the  part  of  the  Jury  as  was 
necessarily  incident  to  the  vague  description 
of  authority  given  by  the  court.  See  Schlitz 
Brewing  Co.  v.  Grimmcm,  28  Nev.  235,  81 
Pac.  43 ;  Travers  v.  Barrett,  30  Nev.  4(»,  97 
Paa  12& 

think  also  the  court  erred  in  refusing 
to  ^ve  defendant's  requested  instracClons 
Nos.  12  and  17,  relative  to  the  law  of  com- 
mingling of  property.  The  law  was  correctly 
stated  in  those  requested  instructions,  and 
we  think  there  was  evidence  In  the  case 
which  rendered  them  appropriate. 

[4]  It  appears  from  the  record  tbat  at 
about  the  time  the  defendant  took  possession 
of  the  house  in  question  the  plaintiffs  were 
prosecuted  for  the  larceny  of  certain  of  the 
lumber  in  the  bouse,  and  that.  In  tbelr  pres- 
ence, during  the  trial  of  this  larceny  case, 
their  attorney  made  certain  statements  con- 
cerning the  rights  of  the  defendant  to  the 
possession  of  the  building  and  premises.  The 
defendant  offered  testimony  showing  that 
these  statements  were,  which  testimony  was 
excluded  on  objection  of  the  plaintiffs.  From 
the  record  it  appears  that  the  defendant  of- 
'fered  to  prove  that  it  bad  been  admitted  by 
the  attorney  for  the  plaintiffs,  and  In  tbelr 
presence,  that  part  of  the  building  was  con- 
structed of  lumber  belonging  to  the  defend- 
ant, and  that  the  defendant  had  a  right  to  the 
possession  of  the  building,  and  that,  as  It 
was  on  the  defendant's  land,  the  defendant 
owned  the  building.  The  court  excluded  this 
offer,  and  an  exceptl<m  was  duly  taken. 

This  testimony  was  offered  to  show  that 
the  plaintiffs  bad  made  a  differ^t  claim  with 
reference  to  the  house  at  a  prior  time  througb 
tbelr  attorney.  As  this  statemeirt  was  made 
In  their  presence,  and  not  objected  to  by 
them,  it  was  error  on  the  part  of  the  court 
to  exclude  the  offered  testimony.  At  the 
trial  of  this  case  plaintiffs  claimed  that  they 
had  actual  and  lawful  authority  to  construct 
the  house  on  the  defendant's  land  and  to  take 
the  defendant's  lumber.  At  the  former  trial 
they  contended  that  the  lumber  had  never 
been  taken  out  of  the  possession  of  the  de- 
fendant, as  it  was  still  on  the  defendant's 
land,  and  that  they  merdiy  thongbt  they  had 
auUiorlty  to  take  it. 


The  record  contains  nnmeroos  other  as- 
signments of  error,  but  we  think  the  views 
already  expressed  make  It  nnnecessary  to 
determine  them. 

The  judgment  and  order  are  reversed,  and 
the  cause  remanded  for  a  new  trIaL 


TURNER  LUMBER<30.  v.  TONOPAH  LUM- 
BER CO.    (No.  1898.) 
(Supreme  Court  of  Nevada.    Jan.  2,  1915.) 

1.  Sales  (J  32*)— CoNTaAcrs  of  Sale— Neoo- 

TIATIONS  BT  LkTTBB. 

Defendant  wrote  the  S.  Company  that  It 
would  like  to  contract  for  1,000,000  feet  of  lum- 
ber and  would  close  a  contract  at  that  time,  the 
lumber  to  be  cut  during  the  following  season 
and  delivered  when  dry,  and  prices  to  be  based 
on  a  specified  price  list  then  in  vogue,  and  that, 
if  this  was  satisfactory,  it  would  consider  the 
matter  closed  until  the  cutting  started,  wlieo  it 
would  forward  a  cutting  list.  The  company  re- 
plied that  it  would  furnish  the  quantity  speci- 
fied to  Ije  cut  that  season  aad  stiipped  when 
dry,  the  prices  to  be  baaed  on  the  specified  list. 
Thereafter  plaintiff  wrote  defendant  asking  for 
a  cutting  order,  and  defendant  replied  asking 
if  plaintiff  would  be  in  a  position  to  furnish 
1,000,000  feet.  In  response  plaintiff  wrote  de 
feudant  referring  to  ^he  previous  correspond- 
ence and  stating  that  it  had  succeeded  the  S. 
Company.  Defendant  thereafter  sent  a  cutting 
order  for  700,000  feet.  Bold,  that  these  letters 
created  a  contract  between  the  parties,  as  they 
evidenced  a  meeting  of  the  muds  as  to  the 
amount  of  lumber,  the  season  in  which  it  was 
to  be  cut  and  the  time  of  delivery. 

[Eld.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §  50 ;  Dec.  Dig.  |  32.*] 

2.  Sales  (|{  128.  170*)— Psbvobuance  or 
ConTaAOX— Delat  in  Dkutut— Repusal 

TO  Accept. 

Defendant  contracted  to  purchase  from 
plaintiff  1,000,000  feet  of  lumber  to  be  cat  dur- 
ing the  seascm  of  1907  and  delivered  when  dry. 
and  sent  plaintiff  a  catting  order  for  700,000 
feet.  Plaintiff  milled  and  manufactured  all  of 
the  lumber  for  which  the  cutting  order  was  giv- 
en. There  was  some  evidence  that  plaintiff  was 
unable  to  make  prompt  d^very  of  specific  ship- 
ping orders  due  to  climatic  oonditions  and  scar- 
city of  transportation  focilitics  on  a  railroad; 
but  no  complaint  ns  to  this  was  made  by  de- 
fendant, and  it  never  gave  notice  of  a  rescission 
or  cancellation  of  the  contract  or  did  any  acts 
from  which  a  rescission  could  be  inferred.  By 
reason  of  defendant's  delay  in  fumisbing  plain- 
tiff with  specifications  as  to  surfacing  and  aizing 
the  lumber  and  to  its  acts  in  canceling  shipping 
orders  previously  given  and  not  revivinx  such 
orders  owing  to  unsettled  conditions,  plaiotitt 
was  delayed  In  making  deliveries,  and,  to  meet 
the  convenience  of  defeudant,  all  of  the  lumber 
was  not  delivered  during  1007.  In  1904i,  plain- 
tiff wrote  defendant  insisting  that  it  take  the 
lumber,  and  defendant  replied  stating  that  plain- 
tiff was  unable  to  take  care  of  the  orders  offered 
it  by  defendant  and  that  for  that  reason  defend- 
ant would  ignore  plaintiff's  letter  and  that 
plaintiff  might  take  an^  action  it  might  deem  fit. 
Held,  that  plaintiff  did  not  break  the  contract 
by  failing  to  deliver  the  lumber  during  1007, 
especially  as  there  was  nothing  from  which  a 
failure  to  deliver  the  lumber  when  dry  could  be 
inferred,  while  defendant  repudiated  the  con- 
tract by  its  letter  mentioned. 

[Ed.  Note.— For  other  case&  see  Soles,  Cent. 
Dig.  H  2S7.  277,  818,  820,  8^,  434;  Dec.  IHg. 
II  1^,  170.*] 
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3.  Salks  (I  81*)— GoMTUcn  or  Baud— 
roB  Dkuvkbt. 

Under  a  contract  for  the  sale  of  lumber  to 
be  cut  during  the  season  of  1907  and  delivered 
when  drr,  the  seller  might  juBtittably  bare  ship- 
ped tbe  lumber  to  the  buyer  when  the  lumber 
was  dry  without  further  shipping  orders. 

[Kd.  Note.->For  other  cases,  see  Sales,  Gfot. 
Dig.  H  217-228 ;  Dec.  Dig.  S  81.*] 

4.  Apfeai.  Airo  EftBOB  (f  1033*)— Rbtow— 
Ebbobs  Fatobable  to  Appellant. 

A  party  could  not  complain  of  the  trial 
court's  adoption  of  an  erroneous  measure  of 
damages  which  inured  to  Its  benefiL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Erron  Gent  Dig.  ff  4062-4002;  Dee.  I»ff.  i 
1033.^ 

Appeal  from  District  Court,  Washoe  Coun- 
ty; Jdm  8.  Orr,  Judge. 

Action  by  the  Turuer  Lumber  Company 
against  tbe  Tonopah  Lumber  Company. 
From  8  jndgment  for  plalntUT,  defendant  ap- 
peals. Affirmed. 

The  respondent,  Turner  Lumber  Company, 
plaintiff  In  the  court  below,  was  a  corpora- 
tion engaged  In  the  wholesale  milling  and 
manufacturing  of  lumber  and  its  Tarious 
products.  Their  mill  was  located  In  the  vi* 
clnlty  of  Sattley,  Sierra  county,  Cal.  The 
members  of  tbe  corporation  were  the  Tnmer 
Bros.  (H.  A,  Turner,  J.  M.  Turner,  and  T.  K. 
Turner) ;  and  they,  together  with  others,  had 
formerly  been  known  as  the  Sunset  Lumber 
Company.  Some  time  during  the  latter  part 
of  the  year  1006,  or  the  firsi  part  of  tbe  year 
1907,  ttaey  organized  a  corporation  known  as 
the  Turner  Lumber  Company,  which  corpora- 
tion is  respondent  herein.  The  apiiellant, 
Tonopab  Lumber  Company,  defendant  in  the 
court  below,  was  a  corporation  engaged  in 
tbe  business  of  retailing  lumber  and  Its  Tari- 
ous products  In  Tonopah,  Goldfleld,  RhyoUte, 
LoveUxdE,  and  other  towns  and  mining  camps 
In  Nerada.  This  action  grows  out  of  a  con- 
tract entered  into  between  tlie  parties,  where* 
In  the  contractual  relations  and  the  terms  of 
tbe  contract  are  established  Iqr  and  contained 
.within  a  series  of  letters  lussing  between  the 
parties,  as  follows: 

Dee.  6th— 

"Sunset  Lumber  Co.,  Sattley,  Cal.—Gentle- 
men:  In  receiving  communication  from  you  we 
were  given  to  onderstand  that  you  had  sold  out 
mar  boldiDgs  to  the  Tmckee  Lumber  Company. 
We  would  Tike  to  have  you  verify  this  and  If 
same  is  not  the  fact  would  like  to  contract  with 
you  for  a  portion  of  your  cut,  if  not  all,  for  next 
season.  We  were  very  much  satisfied  with  the 
class  of  material  yon  have  shipped,  together 
with  the  pleasant  business  relotiona  existing  be- 
tweeo  us.  Yours  very  truly, 

"A.  R." 

"Sattley,  Sierra  Co.,  Cal.,  Dec  24,  1906. 
"Tonopah  Lumber  Co.,  Tonopah,  Nevada- 
Dear  Sirs:  In  answer  to  your  letter  of  Dec.  8, 
beg  to  say  that  while  we  have  sold  our  timber 
intrrests  here,  the  writer,  and  perhaps  all  ot 
our  Qrm,  expect  to  continue  in  the  lumber  busi- 
ness in  this  Immediate  vicisity,  and  would  be 

S leased  to  contract  with  you  for  between  500  M 
;  a  million  feet,  either  at  the  prices  quoted  in 
the  Truckee  river  price  list  of  Sept.  1,  1900,  or 


to  be  billed  according  to  Tmckee  river  lists  at 
data  of  shipment. 

"Tours  YWf  truly.  Sunset  Lumber  Co., 

"By  Jas.  M.  Turner." 

"Tonopah,  Nev.,  December  27-06. 
"Messrs.  Sonset  Lumber  Co.,  Sattley,  Cal.— 
Qentlemm:  We  are  in  receipt  of  your  letter 
of  December  24th  and  are  pleased  to  hear  that 
you  do  not  intend  to  dieL-ontinue  the  lumber  busi- 
ness entirely.  We  would  like  very  much  to 
enter  into  a  contract  with  you  for  1,000,000 
feet  or  as  near  that  as  posnble,  providing,  of 
course,  that  you  will  cnt  tbe  same  quali^  of 
lumber  that '  you  did  during  last  year  and  if 
agreeable  to  you,  we  are  willing  to  close  this 
contract  at  the  present  time,  tbe  lumber  to  be 
cut  during  the  coming  season  and  delivered 
when  dry.  Prices  to  be  based  on  Truckee  river 
price  list  September  l8t-06  which  Is  at  present 
m  vogue.  If  this  is  satisfactory  to  you,  write 
ns  a  letter  to  this  effect  and  we  wiU  consider 
the  matter  closed  until  such  time  as  you -start 
cutting,  when  we  will  forward  to  you  a  catting 
list. 

"Awaiting  your  reply,  we  are, 
"Yours  truly,     Tonopah  Lumber  Co., 

"By  A.  J.  Crocker. 
"B." 

"Sattley,  Sierra  Co.,  Cal.  1/7/07. 

"Tonopah  Lumber  Co.,  Tonopah,  Nev.— Gen- 
tlemen: Replying  to  your  favor  of  the  27th  ult 
addressed  to  the  Sunset  Lumber  Co.,  beg  to  say 
that  the  writer  and  those  associated  with  him 
will  be  pleased  to  furnish  yon  the  1,000,000  feet 
or  more  of  No.  1  common  pine  and  fir  to  be  cut 
this  season  and  shipped  when  dry.  The  prices 
to  be  based  on  the  Tmckee  river  price  list  of 
Sept  1st,  1906.  We  expect  to  cut  3,000,000 
feet  including  all  grades,  and  would  be  pleased 
to  furnish  you  some  uppers,  such  as  finish,  rus- 
tic, ceiling,  flooring,  ahlp-lap,  moldings,  etc. 
based  on  tbe  same  list  as  above.  Should  you 
desire  to  have  any  of  this,  please  let  ua  know 
as  soon  as  oonvenient.  We  expect  to  do  busi- 
ness under  a  new  name,  and  will  notify  yon  of 
the  same  as  sood  as  our  articles  of  incorporation 
are  filed. 

"Awaiting  your  reply,  vre  remain, 
"Yours  respectfully, 

"Sunset  Lumber  Co., 
•  By  Jas.  M.  Turner." 

"Tonopah,  Nev.,  January  12th,  1907. 
"Sunset  Lumber  Co.,  Sattley,  Cal.— Uentie- 
men;  We  are  in  receipt  of  your  letter  of  Jan. 
7th,  and  note  that  you  will  accept  our  cutting 
order  for  1,000,000  feet  of  No.  1  common  j}int 
and  fir;  price  to  be  based  on  Truckee  river 
price  list  of  Sept.  Ist,  1906.  In  regard  to  the 
other  grades  of  lumber,  we  will  say  that  if  your 
grade  of  finish  is  up  to  the  standard  of  the  mills 
in  that  section,  we  will  undoubtedly  be  able  to 
take  some  of  it,  and  possibly,  also  some  ship-lap. 
We  will  not  be  able  to  use  any  rustic,  ceiling 
or  flooring  unless  something  unforeseen  faappens, 
as  we  handle  this  material  only  in  tbe  Oregon 

f>ine.    We  would  be  pleased  to  receive  a  list 
rom  you  as  to  how  much  lumber  you  still  have 
on  band  for  us  awaiting  riilpment 
"Tours  very  tmly, 

"Tonopah  Lumber  Co^ 

"By  A.  J.  C. 
"2." 

"SatUey,  CaL,  4/23/07. 
"Tonopah  Lumber  Co.,  Tonopah,  Nev.— Gen- 
tlemen: Please  send  ua  as  soon  as  convenient 
a  cutting  order  of  the  lumlier  you  desire  on 
tbe  contract  between  us.  We  have  made  ar- 
rangements with  the  Washoe  County  Bonk  for 
money  on  the  strength  of  this  order,  and  there- 
fore ask  that  yon  mahc  all  future  remittances 
direct  to  the  bank.    We  also  suggest  that  you 


•For  other  cases  sea  asm*  tofde  and  section  NiniBEB  bt  Dee.  Dig.  ft  Am.  Dig.  Xey-Nob  qeilas  *  Bep'r  Indexes 


Digitized  by 


Google 


916 


145  PACIFIC 


BEPOBTEB 


(NeT. 


write  that  bank  to  the  effect  tbat  we  have  noti- 
fied yon  to  make  all  remittance!  on  tMs  order 
direct  to  tbem. 
*^hankiDg  yon,  we  remain 
"Tours  respectfuUj, 

"Tomer  Lumber  Co^ 

"By  P.  H.  Tamer." 

"Tonopah,  Nev..  April  24th,  1907. 
•Tomer  Lumber  Co.,  Sattley,  Calif.— Gentle- 
m^:  Kindly  let  us  know  at  once  if  you  will 
be  in  a  position  to  furnish  as  with  one  million 
feet,  a  cutting  for  which  will  be  sent  you  later 
on.  And  also  the  prices  on  same-f.  o.  b.  cars. 
"Tonopah  Lumber  Oo.,  by  A.  Berert.'* 

"Sattley,  Cal.,  Apr.  27,  '07. 
"Tonopah  Lumber  Co.,  Tonopabi  Nev.— Gen- 
tlemen :  Replying  to  your  favor  of  the  24th,  will 
Say  that  we  wrote  you  on  the  23d  insL,  regard- 
ing a  copy  of  cutting  order  of  your  requirements. 
On  Jan.  7,  Jas.  M.  Turner,  of  the  Sunset  Lum- 
ber Co.,  wrote  you,  stating  that  we  would  be  in 
a  position  to  furnish  you  a  million  feet  of  lum- 
ber, but  would  do  business  under  another  com- 
pany name,  but  we  overlooked  the  fact  that  we 
were  to  inform -you  of  the  new  name  of  our  com- 
pany. In  the  letter  of  Jan.  7,  Mr.  Turner  stated 
that  we  would  accept  your  order  for  a  million 
feet,  based  on  Truckee  river  price  list  of  Sept 
1st,  1906,  as  per  your  letter  of  the  27th  of  Dec. 
'06.  We  are  now  doing  business  under  the 
above  Dam&  having  Incorporated  and  succeeded 
the  Sunset  Lumber  Co.,  and  lumber  Grm  of  the 
writer. 

"Trusting  that  the  above  fujly  explains  mat- 
ter&we  are, 

"Xours  respectfully, 

'"Turaer  Lumber  Co., 

"By  F.  H.  Turner." 

"Sattley,  Cal.  May  2,  1907. 
"Tonopah  Lumber  Co.,  Tonopah,  Nev. — Gen- 
tlemen: We  are  in  receipt  of  your  favor  of  the 
29  ult,  containing  cutting  order  for  700,000  feet 
lumber.   We  note  that  you  will  send  additional 
orders  soon  for  300,000  feet.   We  also  note  that 
the  order  calls  Cor  a  large  percentage  of  small 
stuff,  and  we  would  ask  if  you  can  make  the 
additional  ordeni  for  large  atnff,  such  u  OzS, 
6x8,  and  8x8? 
'Thanking  yon,  we  are, 
"Tours  respectfully, 

"Turner  Lumber  Co., 
"By  P.  EL  Tomer." 

PlalnttlTB  Xbdiibit  9  Is  an  tautrnment  pur- 
pOTtlng  to  be  what  1b  termed  a  "cutting  or- 
der,*' sent  to  respondent  company  by  appel- 
lant company  pursuant  to  tbe  correspondence 
that  bad  previously  passed  between  them, 
and  Is  for  700,000  feet  of  lumber. 

Pursuant  to  the  agreement  between  the 
parties,  entered  Into  by  these  letters,  respond- 
ent was  to  receive  fl8  per  thousand  for  the 
lumber,  delivered  at  Boca,  a  point  on  the 
main  line  of  the  Southern  Pacific  Railroad. 
It  appears  that,  of  the  1,000,000  feet  of  lum- 
ber mentioned  in  the  letters,  only  700,000  feet 
was  ever  put  in  the  form  of  a  cutting  order 
by  appellant;  and.  of  the  700,000  feet  describ- 
ed in  the  cutting  order,  only  318,087  feet  was 
received  by  appellant 

The  trial  court  established  as  the  basis  of 
the  measure  of  damages  the  difEereuce  be- 
tween the  contract  price  of  the  lumber,  $18, 
and  its  value  In  the  market  at  the  time  the 
suit  was  brought,  fixing  the  same  at  $14.50 
per  thousand.  For  the  lumber  disposed  of  to 
third  parties  by  respondent,  the  court  allow- 
ed damages  for  the  difTerenoe  between  the 


price  received  and  tbB  cmtrart  price,  taking 
Into  consideration  the  cost  of  production  and 
transportation.  Judgment  was  entered  for 
respondent  In  a  sum  equal  to  the  difference 
t>etween  the  market  price  at  the  time  of  the 
bringing  of  the  suit  and  the  contract  price, 
for  the  lumber  yet  remaining  in  the  hands 
of  respondent,  basing  the  damages  on  380.913 
feet  Pursuant  to  the  finding  of  the  court  In 
this  respect,  judgment  was  entered  In  favor 
of  respondent  for  the  sum  of  $2,148.20. 

Mack  ft  Green,  of  Reno,  for  appdlant 
Summeifleld  ft  Oorle:,  of  Beno,  for  reeipond- 

ent 

McCARRAN,  J.  (after  stating  the  facts  as 
above).  [1]  There  can  be  no  serious  attempt 
to  deny  tbe  existence  of  a  ccmtract  between 
the  parties  to  this  action.  The  terma  of  the 
contract  may  be  found  in  ttie  sieveral  letters 
set  fmth  In  the  statement  of  facts,  and  es- 
pedally  In  tbe  letter  from  appellant  to  re- 
spondent  dated  December  6th,  and  from  re- 
spondent to  appellant  December  24di,  and 
from  appeUant  to  respradent  December  27th, 
and  from  respondent  to  appellant  January  7. 
1907.  This  contractnal  relation  established 
by  these  respective  commtmlcations  was  man- 
ifested by  the  letter  of  April  24th  from  ap- 
pellant to  respondent,  in  reply  to  wbicb  re- 
spondMit  referred  to  former  communications 
between  the  parties,  and  especially  to  re- 
spondent's letter  of  January  7,  1907,  wherein 
they  accepted  appellant's  order  for  1,000,000 
feet  of  lumber  as  per  appellantfs  letter  of  the 
27th  of  December,  1906.  This  contractual 
relation  was  established  at  the  Instance  and 
Invitation  of  appellant,  as  is  evidenced  by 
their  letter  of  December  6,  1906. 

The  terms  of  the  contract  essential  to  the 
principal  Issue  In  this  case  are  set  forth  In 
Appellant's  letter  of  December  27,  1906;  and 
this  letter,  together  with  respondent's  letter 
In  reply  thereto,  to  wit,  of  date  January  7, 
1907,  In  our  Judgment  evidenced  a  meetlng- 
ol  the  minds  of  the  parties  as  to  three  essen- 
tial things  in  this  case ;  that  is,  the  amount 
of  lumber,  the  season  In  which  the  lumber 
was  to  be  cut  by  respondent,  and  the  time  of 
delivery — the  latter  limited  only  by  a  specific 
condition,  to  wit,  "when  ■  dry."  In  this  re- 
spect, It  may  be  well  to  note  that  respond- 
ent's letter  of  January  7,  1007,  in  reply  to  ap- 
pellant's letter  of  December  27,  1^)6,  spe- 
cifically mentions  these  terms  in  detail.  The 
letters  referred  to  are  as  follows: 

"Tonopah,  Nev.,  December  27-06. 
"Messrs.  Sunset  Lumber  Co.,  Sattley,  Cal. — 
Gentlemen:  We  are  in  receipt  of  your  letter  of 
December  24th  and  are  pleased  to  hear  that  yon 
do  not  intend  to  discontinue  the  lumber  busi- 
ness entirely.  We  would  like  very  much  to  en- 
ter into  a  contract  with  you  for  1,000,000  feet 
or  as  near  that  as  possible,  providing,  of  course, 
that  you  will  cut  tbe  same  quality  of  lumbn 
that  you  did  during  last  year  and  if  agreeable 
to  you,  we  are  willmg  to  close  this  contract  at 
the  present  time,  the  lumber  to  be  cut  during  tbe 
conung  season  and  delivered  when  dry.  Prices 
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to  be  based  on  Trnckee  rirer  price  list  Septem- 
ber lat-06  which  is  at  present  in  vogue.  If 
this  is  satisfactory  to  you,  write  us  a  Tetter  to 
this  effect  and  we  will  consider  the  matter  clos- 
ed until  such  time  as  you  start  cutting  when  we 
will  forward  to  you  a  cutting  list. 
^'Awaiting  your  reply,  we  are, 
"Yours  traly,    Tonopah  Lumber  Co., 

"By  A.  J.  Crocker. 

"R." 

"Sattiey,  Sierra  Co.,  Cal.,  1/7/07. 
"Tonopah  Lumber  Co.,  Tonopah,  Nev. — Gen- 
tlemen :  Replying  to  your  favor  of  the  27tti  ult. 
addressed  to  the  Sunset  Lumber  Co.,  beg  to 
•ay  that  the  writer  and  those  associated  with 
him  will  be  pleased  to  furnish  you  the  1,000,000 
feet  or  more  of  No.  1  common-  pine  and  fir  to  be 
cat  this  season  and  shipped  when  dry.  The 
prices  to  be  based  <m  the  Trnckee  river  price 
list  of  Sept.  1st.  1906.  We  expect  to  cut  3,- 
000,000  feet.  Including  all  grades,  and  would  be 

S leased  to  furnish  you  some  uppers,  auch  as 
nish,  rustic,  ceiling,  flooring,  solp-lap,  mold- 
ings, etc.,  based  on  the  same  list  as  above. 
Should  you  desire  to  have  any  of  this,  please 
let  us  know  as  so<hi  as  convenient.   We  expect 
to  do  boainess  under  a  new  name,  and  will 
notify  yon  of  the  same  as  soon  as  our  articles 
of  Ineorpoimtion  are  filed. 
"Awaiting  your  r«>ly,  we  remain, 
"Yours  respectfully,  Sunset  Lumber  Co., 
"By  Jas.  M.  Turner." 

Appellant's  letter  of  January  12tb  amounts 
merely  to  a  confirmation  of  the  terms  agreed 
upon  in  the  two  former  communications. 

The  cutting  order  sent  by  appellant  to  re- 
Sfpondent  April  29,  1907,  pursuant  to  the  con- 
tract, for  700,000  feet  of  lumber,  says  noth- 
ing as  to  "sizing"  or  "BtufBdng." 

On  Jxme  10,  1907,  respondent  wrote  to  ap- 
pellant as  follows: 

"Sattiey,  Cal.,  0/10/07. 
"Tonopah  Lumber  Co.,  Tonopah,  Nev.— Gen- 
tlemen: Referring  again  to  your  letter  of  the 
20th  of  April,  we  would  ask  if  yon  want  the 
tnmbu  surfaced.  And  if  so,  please  give  m  a 
memo  of  the  thiclmesses  and  widths  wanted.  We 
would  also  like  to  receive  your  cutting  order  for 
the  300,000  feet,  as  per  your  letter  of  May  Oth. 
as  we  will  soon  be  ready  to  oommenee  cutting 
on  it 

"Yours  respectfoUy, 

"Turner  Lumber  Co., 

"By  P.  H.  Turner." 

Another  letter  from  respondent  to  appel- 
lant, dated  July  24, 1907,  on  the  same  subject, 
Is  as  follows: 

'•SatUey,  Cal.,  7/24/07. 
"Tonopah  Lumber  Co.,  Tonopah,  Nevada — 
Oentlemen:  On  the  18th  nit,  we  wrote  you 
aaUng  if  yon  would  want  some  of  the  lumber  in 
the  cutting  order  you  gave  us  surfaced,  and  if  so, 
please  let  us  know  what  thicknesses  it  should  be. 
As  yet,  we  have  not  received  a  reply.  Kindly 
let  us  know  as  soon  as  convenient.  Wonld  also 
like  to  recdve  your  cutting  order  for  the  balance 
of  300,000  feet  on  the  contract,  per  your  letter 
of  May  6th.  We  can  commence  shipping  soon 
after  tiie  first  of  next  month. 
"Yours  respectfully, 

"Tomer  Lumber  Ca, 
"By  F.  H.  Turner." 

Respondent's  letter  of  September  20th  per- 
tains to  the  same  subject,  namely,  the  sizing 
of  the  lumber,  and  urges  appellant  to  give 
them  information  on  that  subject  It  Is  as 
toUovs: 


"Sattiey,  Oal.,  Sept  20,  1907. 
"Tonopah  Lumber  Co.,  Tonopah,  Nev. — Gen- 
tlemen: We  have  written  you  twice  asking  you 
if  any  of  the  lutnber  on  the  order  you  gave  us 
is  to  be  surfaced  or  sieed.  As  yet  we  have  re- 
ceived no  reply.  We  have  quite  a  lot  of  the  or- 
der on  hand  and  as  the  season  is  getting  late 
we  are  anxious  to  commence  moving  the  lumber 
as  we  have  to  haul  it  with  teams  to  the  railroad. 
If  you  .  will  kindly  advise  us  as  to  the  lumber 
you  want  surfaced  or  sized— if  any— and  give 
the  thicknesses  and  widths  desired  we  can  com- 
mence running  it  out  and  hauling  it  to  the  R.  R. 
and  tiave  it  ready  to  ship  when  occasion  re- 
quires. 

"Hoping  to  hear  from  you  soon,  we  remain, 
"Yours  respectfully, 

'*Tumer  Lumber  Co., 
"By  F.  H.  Turner." 

As  Appears  from  the  record,  the  first  ship- 
ping order  was  sent  to  respondent  by  appel- 
lant on  the  29th  day  of  September,  1907; 
and  nowhere  does  It  appear  that  appellant 
gave  any  Instructions  to  respondent  as  to 
surfacing  and  sizing  the  lumber  contained  In 
the  cutting  order  of  700,000  feet,  except  In  so 
far  as  the  respective  shipping  orders,  sent 
In  on  September  29,  1907,  and  subsequent 
thereto,  designated  the  surfacing  and  sizing 
of  each  particular  order.  With  respect  to 
this  phase  of  the  contract,  the  letter  of  ap- 
pellant to  respondent  of  date  November  23, 
1007,  Is  significant   It  Is  afi  follows: 

"Tonopah,  Nev.,  November  2Sd.  1907. 

"Turner  Bros.,  Sattiey,  California— Gentie- 
men:  There  will  be  no  necessity  for  surfacing 
any  of  the  material  mentioned  In  our  previous 
letter.  We  cannot  give  you  any  assurance  as 
to  when  this  material  will  be  ordered  shipped, 
but  will  do  our  best  to  clear  it  up  in  as  snort 
a  time  as  possible. 
"Yours  tnjr, 

"Tonopah  Lomber  Company, 

"Per  A.  Revert 
"AR/MF.  M.  F." 

As  appears  from  the  record,  and  from  the 
nndisputed  testimony  of  respondent,  the  en- 
tire 700,000  feet  of  lumber,  as  contained  in 
the  cutting  order  of  April  29,  1907,  was 
milled  by  respondent  Some  of  the  lumber 
was  hauled  to  the  railroad  at  Loyalton,  and 
some  held  in  the  mill  yards.  It  appears  from 
the  record  that  several  shipping  orders  were 
sent  to  respondent  by  appellant  subsequent 
to  September  29th ;  and  It  also  appears  from 
the  record  that  respondent  was  in  a  position 
to  fill  these  orders,  having  previously  cut 
the  lumber  as  per  appellant's  cutting  order 
of  April  20th.  Some  delays  appear  on  the 
IMrt  of  respondent,  which  they  contend  were 
due  to  their  having  to  size  and  surface  the 
lumber  after  receiving  the  order,  and  on 
other  occasions  were  due  to  the  la<^  of  cars. 

It  Is  the  contention  of  appellant  that  re- 
spondent was  unable,  or  at  least  failed,  to 
comply  with  the  terms  of  the  contract,  by 
falling  to  ship  the  lumber  within  the  season 
of  1907 ;  but  in  this  respect  'the  letter  from 
appellant  to  respondent  of  October  26th  Is 
significant: 

"Tonopah.  Nev.,  October  26,  1907. 

"Turner  Bros.  Lomber  Company,  Sattiey,  Cal- 
ifornia—Gentlamen  :  Owing  to  depressed  oondl- 
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tiOQs  here,  -will  ask  that  yoa  cancel  order  1120, 
for  a  car  of  2x12.  Also  cancel  all  orders  that 
you  may  hare  for  na  for  the  present  Jost  as 
soon  as  conditions  improve  in  this  locally,  we 
shall  notify  you  to  ship  our  orden.  Kii^^  ko- 
knowledge  receipt  of  tbia  letter. 
**Verj  truly. 

**Toiiopah  Lumber  Company. 

"Per  A.  Revert. 
"M.  F." 

Tbls  canceUation  of  previous  orders  was 
recalled  on  October  27th  by  the  letter  of  ap- 
pellant to  respond^t,  as  follows: 

"October  27, 1907. 
"Turner  Bros.  Lumber  Company,  Sattley,  Cal- 
ifornia— Gentlemen:  Last  evening  we  wrote  you 
to  cancel  order  1120  for  a  car  of  2x12  and  also 
all  other  orders  that  you  may  have  for  us.  We 
wish  to  recall  this  cancellation  and  ask  that  you 
let  shipments  come  forward  sending  the  1x12  & 
2x4  first.  We  are  badly  in  need  of  the  1x12. 
Kindly  give  this  matter  your  prompt  attention, 
and  oblige. 

"Very  trulyy 

"Tonopah  Lumber  Gompftn7> 

"Per  -b* 

"AB/MF. 

Following  this,  the  record  dlscloaes  a  tele- 
gram, as  follows: 

"Tonopah,  Nev.  Turner  Bros.  Sattley.  Can- 
cel all  orders  except  on  by  twelve  Tonopah  Lum- 
ber Co." 

This  wire  Is  acknowledged  by  respondents 
by  their  letter  of  "October  30, 1907,  as  follows: 

"10/30/07.  Tonopah  Lumber  Co.,  Tonopah, 
Nev.  Gentlemen :  Your  wire  of  today  at  hand. 
Two  cars  were  shipped  to  yon  yesterday  but 
we  will  bold  further  shipment  tmtU  advised  by 
you.   Xoors  respectfully.  * 

So  far  as  the  record  discloses,  the  shlppii^ 
orders  canceled  by  appellant's  wire  of  Octo- 
ber 30,  1907,  were  never  revived,  and,  so  for 
as  we  may  determine  from  the  record,  were 
held  respondent  pursuant  to  their  letter 
of  October  30th,  wherein  they  stated  tUey 
would  hold  farther  shipments  "until  advised 
by  appellant" 

It  is  the  contention  of  appellant  that  re- 
spondent was  guilty  of  a  breach  of  the  con- 
tract, inasmuch  as  the  record  discloses  that 
on  the  last  day  of  the  year  1907  respondent 
was  in  arrears,  or,  in  other  words,  had  fail- 
ed to  deliver,  311,843  feet  of  lumber. 

[2]  There  are  many  elements  in  this  case 
that  might  be  considered  as  decisive  of  the 
controversy,  and  there  are  many  phases  of 
the  law  that  might  apply ;  but  we  deem  it 
sufficient  to  say  that,  so  far  as  the  facts  pre- 
sented by  the  record  disclose,  the  court  had 
good  and  substantial  evidence  to  warrant  its 
finding  that  the  defendant  company,  appellant 
herein,  due  to  its  delay  in  furnishing  respond* 
ent  with  specifications  as  to  surfacing  and 
sizing,  and  due  to  its  acts  in  canceling  or- 
ders  previously  given,  and  never  reviving 
the  orders,  was  responsible  for  the  delay  In 
delivery. 

There  Is  some  evidence  in  the  record  which 
goes  to  show  that  on  some  occasions  respond- 
ent was  unable  to  make  prompt  delivery  of 
specific  orders,  due  to  climatic  conditions  and 
scarcity  of  transportation  facilities  on  the 


railroad.  But  nowhere  dooB  Uie  record  dis- 
close any  complaint  as  to  Uieae  minor  details, 
coming  from  appellant.  . 

Moreover,  the  record  falls  to  disclose  any 
notice  of  rescission  or  cancelation  of  the  oonr 
tract  given  appellant  to  respondmt;  nor 
does  the  record  disclose  any  acts  on  the  part 
of  appellant  from  which  or  reason  of 
which  respondent  could  reasonably  have  In- 
ferred that  appellant  considered  the  contract 
as  rescinded,  or  that  appellant  intended  re- 
scission of  the  contract. 

On  March  1,  1908,  respondent  addrened  a 
letter  to  appellant,  part  of  in^iich  Is  as  CoU 
lows: 

"We  have  on  liand  In  liOyalton.  ready  for 
immediate  shipment,  the  following  lumber : 
•  •  *  We  would  be  very  much  pleased  to 
ship  this  in  the  near  future,  as  this  is  stock  cut 
for  you :  would  ask  you  to  strain  a  tralnt  and 
take  if  ^ 

To  this  letter,  appellant  replied: 
"We  are  in  receipt  of  your  letter  of  Bfarch  lst» 
and  beg  to  advise  that  we  cannot  at  this  time 
use  any  of  the  material  contained  In  your  letter 
of  that  data" 

On  May  2S,  1908,  reeiKindent  coounvnlcated 
with  appellant,  as  follows: 

"After  looking  over  all  our  communicatioQs 
with  you,  we  do  not  see  any  reason  why  you 
should  not  take  the  balance  of  the  lumber  you 
ordered  from  us  on  April  ^th,  1907,— your  or- 
der No.  1<^  We  therefore  loBist  that  yon 
take  this  lumber  as  you  agreed.  The  lumber 
was  to  have  been  shipped  when  dry,  and  we 
have'  held  it  ever  since  last  fall,  and  now  that 
the  market  has  declined,  we  do  not  feel  that  this 
should  be  our  loaa.  We  would  like  to  know 
just  what  you  are  going  to  do  al>out  this  mat- 
ter." 

To  the  foregoing  oommunlcatlon,  appellant 
replied: 

"We  are  In  receipt  of  your  letter  of  May  ^th, 
and  are  surprised  at  the  tenor  of  the  same.  If 
you  will  refer  to  our  letters  and  orders,  yon 
will  find  that  you  were  simply  unable  to  take 
care  of  the  orders  that  we  would  offer  yon,  and 
for  that  reason  we  will  ignore  your  letter  en- 
tirely. You  may  take  any  action  you  may 
deem  fit  regarding  our  attitude  and  desire  to 
say  that  under  no  circQmatances  will  we  take 
a  foot  of  your  lumber,  as  blufiing  with  us  don't 
go.  Furthermore,  we  intend  to  msist  upon  the 
payment  of  amount  due  Verdi  Lumber  Com- 
pany. You  have  our  sentiments  in  the  matter, 
and  now,  gentlemen,  proceed." 

This  letter  might  properly  be  termed  a  re- 
pudiation of  the  contract  by  appellant,  and 
in  our  judgment  the  court  was  warranted  in 
finding  that  tbe  breach  of  the  contract  took 
place  on  the  date  of  this  letter,  to  wit.  May 
27,  1908. 

In  this  case,  respondent  had  not  only  the 
means  whereby  to  comply  with  the  terms  of 
the  contract  as  made,  but  the  record  disclos- 
es that  they  did,  in  fact,  mill  and  manufac- 
ture all  of  the  lumber  for  which  a  cutting 
order  was  given  them  by  appellant 

[3]  The  contract  required  the  lumber  to  be 
shipped  when  dry,  and  there  is  nothing  In 
the  record  from  which  we  could  infer  failure 
on  the  part  of  respondent  to  perform  under 
this  condition.  This  was  a  definite -time,  cw- 
tlQgent  upon  the  aocompUshment  ot  a  certain 
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condltlMt  of  the  product  to  be  tornlBlied; 
and,  ao  for  tm  the  terms  of  the  c<mtract  were 
concerned,  respondent  might  JusUflably  have 
shipped  the  lumber  to  appelant  without  tur^ 
ther  order,  when  the  lumber  was  dry. 

The  record  discloses  a  letter  in  which  re- 
qwndent  notified  appellant  that  much  of  the 
lumber  milled  pursuant  to  the  cutting  order 
was  dry  and  ready  for  shipment 

It  was  by  appellant's  request  that,  "owing 
to  unsettled  cmditlons,'*  the  lumber  should 
not  be  shipped  untU  further  notice  from 
them.  This  w^s  a  change  In  the  conditions 
of  the  original  contract.  fOr  which  change 
appellant  was  responsible,  and  which  change 
was  made  to  suit  the  convenience  and  wel- 
fare of  appellant.  Moreover,  appellant,  in 
order  to  suit  its  convenience,  delayed  Its  or- 
ders for  sizing  and  surfacing,  and  thereby 
caused  new  conditions  to  &xtei  into  the  per- 
formance of  the  contract  which  were  not  con- 
templated in  its  original  making;  and  these 
conditions,  u  we  have  already  said,  were 
brought  about  at  the  Instance  and  request, 
and  to  suit  the  convenience  of  appellant. 

If  the  entire  700.000  feet  of  milled  lumber 
was  not  shipped  within  the  year  1907;  it  was 
because  respondent  sought  to  meet  the  con- 
venience of  appellant,  at  appellant's  sugges- 
tion and  reqarat,  by  shipidng  the  lumber  in 
quantities  and  at  times  as  and  when  appel- 
lant ordered,  thus  delaying  the  delivery  of 
the  lumber. 

As  we  have  already  stated,  so  for  as  the 
terms  of  the  contract  prescribe,  the  respond- 
ent bad  a  right  to  deliver  the  entire  700,000 
feet  of  lumber,  Included  within  the  cutting 
order,  when  the  same  was  dry;  and  Ae  rec- 
ord discloses  tbat  the  lumber  had  been  milled 
and  was  ready  for  shipment  in  the  condition 
contemplated  by  the  contract,  to  wit,  dry. 
before  the  close  of  the  year  1907. 

It  was  due  to  respondent's  act  in  acceding 
to  a  change  from  the  original  terms  of  the 
contract,  which  change  was  required  by  and 
for  the  convenience  of  appellant,  tbat  tbe 
lumber  was  not  shipped  vrithln  the  year  1907. 

We  deem  It  unnecessary  to  cite  tbe  many 
authorities  available  to  bear  out  our  reason- 
ing and  condnslon  in  this  case.  Suffice  it  to 
say  that  in  our  }udgmeiit  tbe  reasoning  set 
forth  by  Mr.  Justice  Miller,  speaking  for  the 
Supreme  Court  of  the  United  States,  in  the 
case  of  Amoskeag  Mfg.  Co.  v.  United  States, 
where  the  conditions  and  questions  were  al- 
most Identical  with  those  at  bar.  Is  appli- 
cable to  this  case  and  conclusive  of  the  prln- 
cipal  question  of  law  raised.  Amoskeag  Mfg. 
Co.  V.  United  States,  17  Wall.  682,  21  L.  Kd. 
716.  To  the  same  effect  are  the  cases  of 
Boone  v.  Templeman,  15S  Cal.  200,  110  Pac 
947,  1S9  Am.  St  Rep.  126,  and  Bennle  v. 
Becker-Franz  Co.,  14  Ariz.  580,  134  Pac.  280. 

It  is  contended  that  tbe  court  erred  In  fix- 
ing the  damages,  for  tbe  reason  that  In  com- 
puting the  same  the  court  did  so  on  a  basis 
of  the  market  price  at  the  time  of  the  trial. 


[4]  If  the  computation  of  damages  cm  this 
basis  was  error,  we  are  convinced  ftom  th^ 
record  that  It  was  such  an  error  as  rattier 
inured  to  the  benefit  of  appellant,  and  there- 
fore they  cannot  oomplidn. 

It  follows  that  the  Judgment  of  ttie  lower 
court,  made  pursuant  to  its  findings  of  fact, 
Bfaonld  be  affirmed.  It  is  so  ordN-ed. 

TALBOT,  O.  J.,  and  NOBOBOSS,  J., 
concur. 


STATE  V.  SALGADO.    (No.  2129.) 
(Supreme  Court  of  Nevada.    Dec  80,  1914.) 

1.  JuBT  (8  129*)  --  Chaluenob  fob  Actuai. 
Bias— SuFFiciE NOT—* 'AcTtTAT.  Bias." 

Kev.  Laws,  SS  7146.  7146,  allow  a  challenge 
for  cause  on  the  general  ground  that  a  juror  is 
dluoalified  for  want  of  any  qualificati<m  pre- 
scribed by  law,  and  on  tbe  particular  ground 
that  he  is  disqualified  from  serving  In  the  ac- 
tion on  trial.  Section  7147  allows  a  challenge 
for  such  a  state  of  mind  on  the  part  of  the  Juror 
as  leads  to  a  Just  inference  that  be  wlU  not  act 
with  entire  impartiality,  designated  "actual 
bias."  Section  7160  provides  that  in  a  challenge 
for  actual  bias  it  muat  be  alleged  that  the  juror 
is  biased  against  the  party  challenging  bim,  but 
that  no  one  shall  be  disqualified  by  reason  of  a 
formed  or  expressed  opinion  on  the  matter  in 
issue,  provided  it  appears  to  the  court  that  he 
can  act  impartially  in  tbe  trial.  Held,  that  a 
challenge  "for  actual  bias,"  not  stating  any 
ground  upon  which  the  challence  rested  or  any 
reason  on  which  it  was  made  or  the  party 
against  whom  the  juror  was  biased,  was  in  form 
insufficient 

[Ed.  Note.— For  other  cases,  see  .Jury,  Cent 
Dig.  8  659;  Dec.  Dig.  %  129.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Actual  Bias.] 

2.  Jury  (g  97*)— Competknct—Bias. 

A  juror  in  a  trial  for  murder  who,  from 
what  he  had  read  and  heard,  bad  formed  and 
expressed  an  opinion  going  to  the  merits  of  the 
case,  and  had  talked  about  it  with  several  per- 
sona, none  of  whom  had  witnessed  the  homicide, 
and  who  on  inquiry  stated  that  be  had  an  opin- 
ion as  to  defendant's  guilt  which  would  require 
testimony  to'  remove,  but  that  he  would  lay 
sudi  opinion  aside  and  try  the  case  on  the  evi- 
dence, was  not  incompetent  on  tbe  ground  of  ac- 
tual bias. 

[Ed.  Note.— For  other  cases,  see  Jury.  Cent 
Dig.  IS  431-433.  435-437;  Dec.  Dig.  |  97.*] 

3.  HOUICIDB  ({  338*)  —  Habuless  Bbbob  — 
AuMissioN  OF  Evidence. 

In  a  prosecution  for  homicide,  where  the 
age  of  the  deceased  giri  was  not  a  material  is- 
sue in  the  case,  error,  if  any.  in  allowing  a 
state's  witness  to  answer  a  question  calling  for 
her  apparent  age,  was  harmless. 

[Ed.  Note.— Fop  other  cases,  see  Homicide, 
Cent  Dig.  fi|  709-713;  Dec.  Dig.  |  .138.*] 

4.  Criminai.  I^aw  (J  464*)  — Opinion  Evi- 
dence—Age  OF  Decedent. 

In  a  trial  for  murder,  a  witness  for  the 
state  was  competent  to  express  his  opinion  as 
to  the  aj^e  of  tbe  deceased  girl,  baaed  upon  his 
observations  made  at  the  time  of  tbe  homicide, 
where  such  evidence  was  not  very  Important 
under  the  Issues. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Low,  Cent  Dig.  |  1043^;  Dec.  Dig.  1  451.*] 
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6.  HoiaoiDB  (I  174*)— BviDBiTOB— Acts  and 
Degijaations. 

A  statement  b;  accased  a  Yetj  short  time 
after  the  etahbtag,  vhloh  he  was  seen  to  do, 
that  be  bad  no  kmfe  and  had  not  cot  decedent, 
was  admissible  as  ahowing  a  coDBCiousneBa  of 
guilt. 

[Ed.  Note.— Fop  other  cases,  see  Homicide, 
Cent.  Dig.  §§  359-371;  Dec.  Dig.  S  174.*1 

6.  Criminal  Law  ({  869*)— Evxdbncb— Cox.- 
UTEBAI.  OirraNSES. 

In  a  prosecution  for  killing  by  stabbing, 
evideQce  that  defendant  stabbed  another  man 
during  a  fight  over  the  deceased  a  few  minutes 
before  be  stabbed  the  deceased  was  admissible 
under  the  exception  to  the  rule  excluding  evi- 
dence of  collateral  crimes,  in  that  it  was  with 
reference  to  a  contemporaneona  crime,  the  dr- 
cumstauces  of  which  were  inseparable  from  the 
crime  charged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  CeoL  Dig.  SS  822-824;  Dec.  Dig.  S  369.*] 

7.  HOIIICXDE  (S  173*)— ETXDBNOB— POSSBSBION 

or  Weapons. 

In  a  prosecution  for  killing  h;  stabbing, 
evidence  that  defend&nt  had  had  in  his  posses- 
sion a  Imife  similar  to  the  one  found  in  close 
proximity  to  the  scene  of  the  stabbing  was  ad- 
missible; objection  thereto  going  rather  to  its 
weight  tJian  its  admissibility. 

[Ed.  Note.— For  other  cases,  see  Homtdde, 
Cent  Dig.  8  374;  Dec.  Dig.  S  173.*] 

8.  Criminal  Law  (S  404*)— Bvidbnoe— De- 
fendant's Possession  of  weapon— I dbnti- 

EICATXON. 

The  identification  of  a  knife  as  that  in  de- 
feadant's  possession  the  aftemoon  before  the 
homicide  and  as  the  one  used  by  defendnnt 
when  he  stabbed  the  deceased  held  to  warrant 
its  admission  in  evidence. 

[Bd.  Note.— For  other  cases,  see  Criuilnal 
Law,  Cent.  Dig.  §§  873,  891-893,  1457;  Dec. 
Dig.  I  404.*] 

Appeal  from  District  Court,  Elko  County; 
E.  J.  L.  Taber,  Judge. 

Jose  Solgado  was  ooDTteted  at  nnirder  In 
the  first  degree,  and  lie  appeals.  Afflrmed, 
with  direction  as  to  sentence. 

Klein  &  Hale,  for  appellant  Geo.  B. 
Thatcher,  Atty.  Gen.,  and  B.  P.  Oarrlll^  of 
Elko,  for  the  State. 

McCARHAN,  J.  The  defendant  was  con- 
victed of  murder  in  the  first  degree  for  the 
killing  of  an  Indian  girl  known  as  Bessie 
Andy.  From  the  judgment,  and  from  an  or- 
der denying  a  motion  for  a  new  trial,  defend- 
ant has  appealed. 

The  killing  took  place  on  the  main  street  of 
the  town  of  Elko.  The  defendant,  after 
throwing  the  girl  Into  a  mud  puddle  In  the 
street,  and  after  stabbing  another  [>arty,  who 
appears  to  have  been  a  companion  of  the  girl 
on  that  aftemoon,  returned  to  the  spot  where 
the  girl  stood,  and  plunged  his  knife  Into  her 
body  some  three  or  four  times,  causing  al- 
most Instant  death. 

The  record  in  this  case,  in  so  far  as  the 
testimony  is  disclosed  thereby,  falls  to  set 
forth,  with  any  degree  of  satisfaction,  any 
particular  motive  for  the  killing.  The  de- 
fendnnt testified  In  his  own  behalf  during  the 
trial,  and  stated  that  he  was  a  native  of 
Mexico,  23  years  of  age,  and  from  his  state- 


ment It  may  be  gathered  that  th»  defoidant 
and  the  woman  whom  he  Ulled  had  been 
liTing  together  fbr  a  number  of  years.  The 
deceased  waa  an  Indian  woman,  about  20 
years  of  age.  The  deftedant  stated  Uiat  on 
oocaslom  when  he  came  to  town  a  certain 
Mexican,  or  half-breed,  ^lo,  U  appears,  met 
the  defendant  and  Bessie  Andy,  the  deceas- 
ed woman,  immediately  before  the  homicide, 
was  always  trying  to  make  trouble  with  htm, 
and  It  might  be  gathered  by  Inference  from 
his  various  statements  that  bad  blood  exist- 
ed betweea  the  defendant  and  this  half-breed 
Indian  or  Mexican  and  that  Bessie  Andy,  the 
deceased,  was  the  "woman  in  the  case"  about 
whom  the  unfriendly  relations  had  grown  up 
between  the  defendant  and  the  half-breed. 
The  defendant  in  his  testimony,  in  relating 
occurrences  Immediately  preceding  the  hom- 
icide, said  that  the  half-breed  wanted  Bessie 
to  go  with  him,  and  had  made  a  threat  that 
if  Bessie  did  not  go  with  bim  that  he  would 
kill  Bessie  and  the  defendant.  Counsel  for 
defendant  asked,  "What  did  the  Mexican  say 
he  wanted  with  Bessie?"  to  which  the  de- 
fendant replied,  "He  wanted  to  take  her  to 
Golconda." 

The  father  of  Bessie  Andy  testified  that 
the  defendant  had  been  about  the  Indian 
camp  for  some  weeks  prior  to  the  homicide, 
and  that  the  defendant  and  Bessie,  daughter 
of  the  witness,  had  been  together  at  least  a 
part  of  this  time.  Just  prior  to  the  killing, 
the  defendant  and  Bessie  Andy,  together  with 
the  father  and  mother  of  the  latter,  had  din- 
ner together  at  a  Chinese  restaurant.  It  ap- 
pears from  the  testimony  of  the  father  of  the 
girl  that  they  had  liquor,  and  that  he  became 
quite  Intoxicated.  After  the  dinner  the  four, 
consisting  of  the  defendant  and  the  deceased 
girl,  and  the  father  and  mother  of  the  latter, 
left  the  restaurant  and  started  toward  the. 
Indian  camp,  passing  through  the  business 
section  of  the  town  of  Elko  on  the  way.  The 
defendant  and  the  deceased  girl,  who  were 
traveling  t(^ther  on  the  way  from  the  res- 
taurant toward  the  Indian  camp,  met  the 
half-breed  Indian  boy,  or  half-breed  Mexican, 
as  be  la  sometlmeB  termed  In  the  testlnumy 
of  the  several  witnesses.  latter  was  in 
company  with  one  Jim  Odell  at  the  occaslan 
of  the  meetbig,  and  from  the  deposition  of 
Odell,  taken  at  the  ivelimlnary  examination 
and  admitted  In  evidence,  it  appears  lliat  the 
defendant  asked  where  they  were  coln^  and 
the  half-breed  boy  replied: 

**We  are  going  to  sleep." 

"Then,"  said  Odell,  "the  Indian  girl,  Bessie, 
said  something  to  the  (half-breed)  Indian  boy  in 
Indian.  I  don't  know  what  she  said,  and  be 
answered  her,  and  then  he  (meaning  Jose  Sal- 
gado)  turned  around  and  started  to  hitting 
Bessie.  Q.  Then  what  followed,  if  anything? 
A.  Then  she  fell  at  my  feet,  and  she  begged  me 
and  the  Indian  boy  to  mske  bim  stop,  and  she 
got  up  on  her  feet  and  started  across  the  street 
and  ttie  defendant  rnn  around  In  front  of  her, 
and  pushed  her  down  in  the  water  and  went  oc 
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top  of  her  and  started  to  beatiQC  her,  tud  the  In- 
dian bo7  told  bim  to  stop,  and  he  wonldn't  do 
it,  so  the  Indian  boy  hit  him,  and  then  the  In- 
man  boy  stepped  back,  and  I  tried  to  poll  him 
off,  ana  he  started  to  fixhtlnK  with  me.  As  I 
was  fijfhting  with  him,  T  happened  to  set  the 
best  of  him,  and  he  reached  in  his  pocket  and 
got  a  knife.  As  I  seen  him  puil  a  Knife  I  let 
him  go  and  ran  towards  the  8.  F,  track.  The 
Indian  boy  then  said  something  to  him,  and  he 
chased  him  into  the  saloon.  After  he  came  out 
of  the  saloon  he  walked  right  over  to  Bessie, 
and  the  first  stroke  cut  her  on  the  left  side  of 
the  neck.  Ha  then  started  to  walk  nway,  and 
I  don't  know  where  they  catigbt  bim.  but  I 
fuess  somewhere  up  here.  Q.  Did  you  see  Jose 
strike  Bessie  with  the  knife?  A.  Xes,  sir.  Q. 
How  many  times,  as  near  as  you  remember? 
A,  Well,  I  seen  the  first  stroke,  and  then  be 
grabbed  her  around  the  neck  and  made  several 
strokes.   I  do  not  know  how  many." 

Witness  Odell  was  asked: 

"How  many  times  did  yon  hit  him  (the  de> 
fendant)  ?  A.  I  don't  remembw,  bnt  I  hit  bim 
several  times  In  the  face." 

A  conviction  of  mnrder  In  the  first  degree 
was  the  result  of  the  trial,  and,  the  Jury  hav- 
ing failed  to  designate  the  punishment,  the 
court  sentenced  the  defendant  to  death  by 
■booting. 

A  statement  of  defendant's  counsel,  made 
to  the  July  before  the  preaentatlon  of  his 
case,  is  significant,  inasmuch  as  It  maj  have 
some  bearing  on  the  principal  asidgnments 
of  error.  In  part.  It  la  as  follows: 

"If  the  court  please,  and  gentlemen  of  the 
Jury,  we  are  not  taking  the  position  that  this 
man  should  not  be  punished  for  the  crime.  We 
are  in  no  way  attempting  to  prove  that  this 
man  is  not  guilty  of  killing  Bessie  Andy,  and  we 
are  not  Koing  against  the  roles  and  laws  of  our 
social  life  so  far  as  to  eay  that  you  should  not 

Euniah  Joe  Salgado  for  killing  Bessie  Andy, 
lut  we  have  disagreed  with  the  state  in  this 
only:  ^at  he  is  not  guilty  of  murder  in  the 
first  degree,  but,  under  the  circumstances  of 
this  case,  we  expect  to  make  it  clear  and  plain 
to  you  gentlemen  that  he  is  guilty  of  a  lesser 
crime,  and  that  is  why  we  are  asking  you  to 
try  him— to  fix  bis  punishment  as  will  meet  the 
circumstances.  TOerefore,  understand  ua,  gen- 
tlemen, because  we  are  in  this  courtroom  and 
defending  this  cose,  we  are  not  putting  the 
countv  of  Elko  to  the  expense  of  trying  this 
mas  because  we  contend  that  he  is  not  guilty 
of  a  crime,  but  we  are  putting  the  county  of 
Elko  to  the  expense  merely  because  we  con- 
scientiously believe  that  this  man  is  not  en- 
titled to  the  most  extreme  punishment  of  the 
law,  and  therefore  we  will  ask  you,  after  we 
have  shown  to  yoo  to  the  best  of  our  ability 
the  circumstances  surrounding  this  case,  to  take 
the  law  and  the  instructions  of  the  court,  or  the 
evidence  and  the  instructions  of  the  court,  and 
weigh  everything  carefully,  and  do  with  Joe 
Salgado  as  yon  think  ongbt  to  be  done." 

The  ptincb>al  assigiiment  of  error  relied 
npm  hy  the  appellant  duirges  the  trial  court 
with  OTior  tot  having  denied  the  defendant's 
challoige  to  the  Juror  F.  B.  Jacoby.  The  de- 
foidant  challenged  the  Juror  "for  actual 
bias,"  and  in  this  respect  we  deem  It  suffl- 
doit  to  say  that  the  Juror,  by  hla  answers 
to  Interrogatorlee  propounded  to  bim,  signi- 
fied that  he  bad  read  of  the  case  and  had 
talked  to  several  people  with  reference  to  the 
case;  that  turn  what  he  bad  read  and 
heard  be  had  formed  and  had  expressed  an 


opinion  going  to  the  merits  of  the  case.  It 
appears  that  none  of  the  parties  with  whom 
be  bad  oonveraed  witnessed  the  homicide. . 
His  condition  of  mind  with  referoice  to  the 
case  is  set  forth  in  the  following: 

"Q.  Well,  right  now  then  you  have  an  opin- 
ion as  to  whether  this  man  be  guilty  of  murder . 
in  the  first  degree,  or  otherwise,  haven't  you? 
A.  I  have.  Q.  And  if  you  sat  as  a  Juror  on 
this  case  right  at  the  outset  of  the  trial  one  of 
the  parties  would  be  nnder  a  disadvantage  in 
your  mind,  wouldn't  they?  A.  Yes,  sir.  Q.  It 
would  require  a  certain  amount  of  testimony  to 
removd  that  disadvantage  from  yonr  mind?  A. 
It  would." 

He  further  stated: 

"I  mean  at  the  present  time  I  have  what  you 
may  call  a  fixed  opinion,  but,  if  the  evidence 
disagreed  with  the  opinion  that  I  have  formed 
and  what  I  have  read,  I  could  change  my  opin- 
ion," 

In  response  to  questions  propounded  by 
the  court,  the  Juror  answered  that  be  conld. 
If  accepted  as  a  Jnror,  lay  bis  opinion  aside 
and  try  the  case  on  the  evidence  presented 
at  the  trial.  In  view  ot  the  form  of  tbe  ob- 
jection interposed,  the  snbstance  of  the  an- 
swer given  by  the  Juror  Jacoby  and  tbe  state- 
ments made  by  bim  are  not  subject  to  the 
same  consideration  as  they  would  be  if  tbe 
objection  had  assumed  another  form, 

[1]  Tbe  statute  relative  to  this  subject  pro- 
vides that  a  challenge  for  cause  may  be  tak- 
en by  either  party  relative  to  a  particular 
Juror,  for  reasons: 

First:  Oeneral ;  1  e.,  that  the  Juror  is 
dlsqoalified  from  serving  on  any  ca^e  by 
reas(m  of  bis  having  been  convicted  of  a 
felony;  for  want  of  any  qnalifications  pre- 
scribed by  law;  or  Is  of  unsound  mind  or 
has  physical  defects  which  would  render  him 
incapable  of  performing  the  duties  of  juror. 

Second:  Particular;  1.  e.,  that  he  Is  dis- 
qualified from  serving  in  tbe  action  on  trial. 

R.  L.  Nev.  S§  7145,  7146. 

Particular  causes  of  challenge  are  by  our 
statute  divided  into  classes:  First,  such  a 
bias  as.  when  tbe  existence  of  the  facts  is 
ascertained,  in  Judgment  of  law,  disqualifies 
the  juror— deslf;nated  Implied  bias;  second, 
such  a  state  of  mind  on  the  part  of  the  Juror 
as  leads  to  a  Just  Inference,  in  reference  to 
the  case,  that  he  will  not  act  with  entire 
impartiality — designated  actual  bias.  R.  L. 
Nev.  I  7147. 

Section  7150  of  our  Revised  Laws  pre* 
scribes  how  a  challenge  for  either  implied  or 
actual  bias  may  be  taken.   It  is  as  follows: 

"In  a  challenge  for  implied  bias,  one  or  more 
of  the  causes  stated  in  section  298  must  be  al- 
leged. In  a  challenge  for  actual  bias,  it  must 
be  alleged  that  tbe  Juror  is  biased  against  tbe 
party  challenging  him :  but  no  person  shall  be 
disqualified  as  a  juror  by  reason  of  having  form- 
ed or  expressed  an  opinion  upon  tbe  matter  or 
cause  to  be  submitted  to  such  jury,  founded  up- 
on public  rumor,  statements  in  public  press,  or 
common  notorietjv  provided  it  appears  to  tbe 
court,  upon  his  de^aration,  under  oath  or  others 
wise,  that  he  can  and  will,  notwithstanding 
such  an  opinion,  act  impartially  and  fairly  up- 
on the  matters  submitted  to  him." 
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Under  oar  former  procedure,  a  ctiallraige 
for  actual  bias  required  that  the  court  ahoald 
ai^oint  triers  to  determine  it  The  new 
procedure  adopted  In  1012  did  away  wlllt 
the  process  of  determination  by  triers,  and 
made  the  court  the  forum  in  which  both  im- 
plied bias  and  actual  bias  should  be  deter- 
mined. It  Is  unnecessary  for  us  to  deter- 
mine in  this  Instance  as  to  the  qnallficatlon 
of  the  Juror  as  disclosed  by  bis  answer 
made  on  voir  dire,  nor  Is  it  essential  that  we 
pass  upon  the  question  of  Implied  bias,  inas- 
much as  the  challenge  was  not  for  Implied 
bias,  but  Intended  rather  to  constitute  a 
challenge  for  "actual  bias." 

Under  our  former  Practice  Act,  where 
triers  were  required  .to  determine  the  truth  or 
itelsity  of  a  challenge,  It  was  essential  that 
the  challenge,  when  made,  should  conform 
to  the  statutory  prescription.  The  change  of 
the  fornm  by  which  the  challenge  should  be 
determined,  from  triers,  as  fwrnerly  pre- 
scribed, to  the  court,  as  under  the  new  pro- 
cedure, d'id  not,  in  our  judgment,  in  any 
way  change  the  force  and  effect  of  the  stat- 
ute as  to  the  essential  grounds  upon  which 
the  challenge  should  be  baaed,  or  the  essen- 
tial form  of  the  challenge.  The  statute  In 
that  respeet  remains  the  same  as  that  for- 
merly In  force,  the  ground  being,  as  pre- 
scribed: 

"The  existence  of  a  state  of  mind  on  the  part 
of  the  juror  which  leads  to  a  just  inference,  in 
reference  to  tiie  case,  that  he  will  not  act  with 
entire  impartiality" 

—the  form  of  the  challenge  being,  at  least 
in  substance,  as  prescribed  by  statute,  "that 
the  juror  is  biased  against  the  party  chal- 
lenging him." 

The  mere  asserticm,  "Challenge  the  juror 
for  actual  bias,"  falls  to  state  any  ground 
upon  which  the  challenge  rests  or  by  reason 
of  which  it  is  made,  or  as  to  the  party 
against  whom  he  is  biased,  and  hence  the 
requirements  of  the  statute  are  not  followed, 
and  no  statutory  challenge  Is  Interposed. 
People  T.  Hopt,  8  Utah,  398,  4  Pnc.  250;  Rob- 
iuson  T.  Territory,  16  Oki.  241,  85  Pac.  451. 
In  the  case  of  People  t.  Hopt,  supra,  the 
Supreme  Court  of  Utah  pa^ed  upon  the 
question  here  under  consideration,  and  in 
the  light  of  a  statute  Identical  to  ours,  and 
under  almost  Identical  conditions.  To  the 
same  effect  is  the  case  of  State  t.  Gordon, 
5  Idaho,  297,  48  Pac.  1061.  This  question 
was  passed  upon  in  an  early  decision  by  the 
Supreme  Court  of  California,  under  a  stat- 
ute similar  to  our  former  Practice  Act  re- 
quiring triers,  and  the  reasoning  there  set 
forth  we  deem  applicable  to  this  case. 
People  v.  Reynolds,  16  Cal.  130.  It  has  re- 
peatedly been  held  by  this  court  that  a 
challenge  for  implied  bias  which  fails  to 
state  one  or  more  of  the  statutory  grounds 
as  a  basis  for  challenge  Is  Insulilcient.  State 
V.  Raymond,  11  Nev.  98;  State  v.  Vaughan, 
22  NeT.  290,  S9  Fac.  733;  State  T.  Qray,  19 


Ner.  212,  8  Pac.  4S0;  State  t.  Slmas,  25 
Nev.  449,  62  Pac.  242. 

The  determination  of  the  question  of  actu- 
al bias  being  by  our  more  recent  practice  left 
with  the  court,  the  same  forum  as  Qiat  to 
which  the  question  of  Implied  bias  Is  sub- 
mitted for  determination,  the  leascming 
which  was  followed  by  Oiis  court  on  the 
question  of  the  suffideocy  of  a  challenge  for 
implied  bias  should.  In  our  judgment,  war- 
rant us  now  in  holding,  as  was  held  bf  the 
Supreme  Court  of  Utah  In  the  case  of  People 
V.  Hopt,  supra,  that,  in  order  tar  the  chal- 
lenging party  to  ntise  any  point  toe  the  con- 
sideration of  the  court,  there  must  be  a  dec- 
laration of  cause  substantially  complying 
with  the  provisions  of  the  statute,  and  the 
form  of  the  challenge  must  be  In  substantial 
compliance  with  tliat  prescribed  by  statute; 
i.  fc,  "that  the  juror  Is  biased  against  the 
party  challenging." 

The  challenge  was  insufficient  In  tona; 
and,  whUe  it  does  not  appear  from  the  rec- 
ord as  to  whether  the  court  denied  the  chal- 
lenge for  this  reason,  or  becanse  he  deemed 
the  juror  free  from  objection,  the  ruling 
must  he  sustained  for  t&Ilnre  to  declare  a 
ground  of  challenge  known  to  the  statute. 
State  T.  Vai^Aian,  supra ;  Robinson  t.  Terri- 
tory, 16  Okl.  241,  85  Paa  451;  State  t. 
Myers,  108  Mo.  24^  94  8.  W.  B42. 

[2]  From  the  record  in  this  case  wtOi  ref- 
erence  to  tiie  voir  dire  examination  of  the 
juror  Jacoby,  it  appears  that,  if  he  was 
disqualified  at  all.  it  was  only  such  a  dls- 
quallflcatl<Hi  as  would  subject  him  to  a  chal- 
lenge for  implied  bias,  and  was  not  such  as 
would  in  any  way  subject  him  to  a  challenge 
for  actual  bias.  He  was  not  challenged  on 
the  ground  of  Implied  Mas;  hence  It  is  nn- 
necessary  for  us  to  deal  with  that  phase; 
suffice  It  to  say  that,  had  a  challenge  for  im- 
plied Mas  been  Interposed  to  tiie  Juror 
Jacoby,  tbe  trial  court,  following  the  rule 
laid  down  by  this  court  In  the  case  of  State 
T.  Roberts,  27  Nev.  449,  77  Pac.  698,  would 
have  been  required  to  allow  the  challenge 
and  excuse  the  jurw. 

Assuming  that  the  diallenge  Interposed 
bad  been  made  in  substantial  compliance 
with  the  statute,  we  find  nothing  In  the  ex- 
amination of  the  Juror  which  would  Indicate 
to  our  mind  that  he  was  subject  to  such  a 
challenge;  hence,  laying  aside  the  queatloo 
of  the  sufficiency  of  the  challenge  as  to  form, 
there  was  no  error  In  the  denying  of  the 
challenge  on  the  issue  made.  Stetemente  of 
the  Juror  made  on  voir  dire  failed  to  dis- 
close tiiat  he  had  ever  known  or  seen  the  de- 
fendant In  fact, 'the  defendant  was  a  man 
who  was  apparently  but  little  known  In  the 
community.  The  juror's  answers  disclosed 
nothing  from  which  we  may  Infer  a  personal 
feeling  or  bias  toward  or  against  the  defend- 
ant or  any  one  connected  with  the  defense. 
He  had  read  of  the  case,  had  heard  the  case 
talked  ot,  had  heard  the  matter  of  the  kilUng 
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of  the  Indian  girl  discussed,  had  entered 
into  the  discussion  perhaps,  and  txom  what 
he  had  read  and  heard  he  bad  formed  an 
opinion.  The  parties  with  whom  he  bad 
talked  or  who  had  discussed  the  incident  in 
bis  presence  were  not  witnesses  to  the  kill- 
ing. The  opinion  which  he  bad  be  said  was 
not  fixed  or  set,  but  that  be  could  lay  it 
aside  and  determine  the  guilt  or  innocence 
of  the  defendant  on  the  evidence  produced  at 
the  trial.  Having  all  of  these  disclosures  as 
to  the  condition  of  the  juror's  mind  with 
reference  to  the  defendant,  the  party  chal- 
lenging, In  view  of  the  petition  taken  by  de- 
fendant as  to  the  commission  of  the  act,  and 
in  view  of  the  declaration  of  defendant's 
counsel  made  as  a  preliminary  statement  to 
the  Jury,  It  can  scarcely  be  seriously  con- 
tended that  the  court  could  have  been  suc- 
cessfully charged  with  error  U  It  denied  the 
challenge  In  the  event  that  Hie  same  bod 
been  properly  interposed. 

[3,41  The  appellant  assigns  error  to  the 
trial  court  for  having  permitted  the  state's 
witness  McNamaxa  to  respond  to  a  question 
calling  tor  the  apparent  age  of  the  dead 
gliL  The  objection  to  the  interrogatory 
waa  upon  the  ground  that  it  called  for  a  con- 
clusion, was  Incompetent,  and  Immaterial. 
The  age  of  the  girl  was  not  a  material  issue 
In  the  case,  and  hence,  even  if  the  conten- 
tion of  appellant  was  well  founded,  the  error 
would  be  harmless,  but,  aside  from  that,  the 
witness  was  a  competent  witness  to  express 
his  opinion  as  to  the  age  of  the  deceased, 
based  upon  his  observations  made  at  the 
time  of  the  homicide.  The  relevancy  of  such 
testimony  depends  upon  the  nature  of  the 
issues  being  tried.  If  the  Issues  were  sharp- 
ly drawn  on  the  question  of  age,  a  different 
rule  might  apply,  but  that  is  not  before  us 
for  conafderatton.  Opinion  evidence  gains 
its  sanction  in  the  law  by  reason  of  the  rule 
of  necessity.  No  bard  and  fast  rule  has  been 
promulgated  by  which  evidence  of  this  char- 
acter may  be  judged.  In  cases  where  the 
age  of  a  per8<m  is  an  lasue.  such  as  cases 
involTlns  carnal  knowledge  of  a  female  un- 
der the  age  €t  consent,  the  opinion  ct  wit- 
nesses  as  to  the  age  of  the  prosecutrix,  bas- 
ed on  their  obserraticMit  has  been  held  com- 
petent Walker  t.  States  25  Tex.  App.  448, 
8  &  W.  644;  Bice  t.  State,  87  Tex.  Or.  B. 
88,  88  S.  W.  803;  17  Oyc  98. 

[B]  The  Witness  Oarter  waa  permitted)  over 
the  objectlona  of  defaidant's  counsel,  to  tes- 
tis aa  to  a  statement  made  by  defoidant 
a  very  short  time  after  the  stabbing.  The 
statement  testlfled  to  as  havli«  beea  made 
by  defendant  waa  in  denial  of  the  affair  in 
which  he  said:  "Me  no  got  a  knife;  me  no 
cnt"  Vli&n  la  no  contention  that  tbe  testi- 
moay  waa  not  properly  res  geatss.  IJtter^ 
anoea  made  by  tbe  defendant  after  the  act 
of  wUch  be  la  accused,  which  are  Intended 
.to  set  OP  a  false  defense,  are  admissible  In 
caaes  of  Uiia  character  aa  tending  to  show 
consdousneaB  of  gullL  2  Wliart<m,  Criminal 


Brldence,  1752,  1753;  Rex  r.  Steffofl,  20 
Ont  L.  K,  103;  State  v.  Clark,  160  Iowa,  138, 
140  N.  W.  821. 

[8]  The  evidence  produced  by  the  prosecu- 
tion a&  to  tbe  act  of  the  defendant  In  stab- 
bing another  man  a  few  minutes  before  stab- 
bing tbe  Indian  girl  was  properly  received. 
It  was  directly  a  part  of  the  main  event  In 
which  the  deceased  lost  her  life,  so  closely 
connected  as  to  be  Inseparable  in  a  narrative 
as  to  acts  of  the  defendant  at  the  time  of  tbe 
homicide.  This  evidence  was  admissible  un- 
der the  exception  to  the  rule  excluding  evi- 
dence of  collateral  crimes,  in  that  it  was 
with  reference  to  a  contemporaneous  crime, 
the  drcomstances  surrounding  which  were, 
as  we  have  said,  essential  to  a  Beqnentla] 
narrative  of  the  main  event 

[7]  We  find  no  error  in  the  admlsfdon  of 
the  evidence  as  to  tbe  defendant  having  had 
in  his  possesedou  a  knife  similar  to  the  one 
found  In  close  proximity  to  the  scene  of 
tbe  bomlclde.  Testimony  as  to  the  former 
possession  of  weapons  similar  to  those  found 
in  possession  of,  or  traced  even  by  circum- 
stantial evidence  to,  the  defendant,  is  al- 
ways admissible.  Objection  to  this  class  of 
evidence  Is  rather  to  its  weight  than  to  its 
admissibility.  2  Wharton,  Criminal  Evi- 
dence, 1748. 

[8]  The  knife  received  in  evidence  was 
Identified  aa  having  been  in  the  defendant's 
possession  the  afternoon  before  tbe  homicide) 
and  the  witness  Odell  Identified  the  knife  as 
being  tbe  one  used  by  defendant  when  he 
stabbed  the  girL  No  further  Identification 
was  necessary  for  its  admission  In  evidence. 
There  is  therefore  no  merit  In  appellant's 
contenti<Hi  in  this  respect 

We  find  no  other  asfdgnments  of  error 
whicb  we  deem  suffldeutly  Important  to  re- 
quire extended  comment  Tbe  killing  of  the 
girl  was  admitted  by  counsel  for  defendant 
to  the  jury  In  his  prellmlnair  statement 
Appellant  only  aoaght  to  have  the  punish- 
ment mitigated.  While  it  waa  within  ■Qie 
power  of  the  jury  to  have  retomed  a  fer- 
diet  &Elng  tbe  pmdsbment  at  life  imprison- 
ment or  one  fixing  the  punishment  at  death, 
they  refaae<i  to  do  elttiCT,  but  rendered  their 
verdict  fixing  only  the  degree  <^  the  crime. 
We  find  nothing  In  tbe  record  fnmi  which 
It  might  be  Inferred  that  appellant  received 
other  than  a  fair  trial,  or  that  a  different 
reault  might  flow  from  anotbw  trial. 

The  Judgment  la  afltened.  and  tbe  coort 
below  la  directed  to  fix  a  time  and  make  an 
necessary  and  proper  orders  for  having  its 
sentence  carried  into  ^ect  by  tbe  warden 
of  the  state  priaon. 

TALBOT,  GL  cmcora. 

NORCROSS,  J.  I  concor  In  the  judgment 
and  in  tbe  opinion  generally  of  Mr.  Justice 
McCABBAN.  ^niere  are,  however,  some  por- 
tion of  the  opinion  of  my  learned  associate, 
relative  to  the  ruUnga  of  tba  court  below 
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upon  the  objections  to  the  juror  Jacoby.  In 
which  I  am  not  entirely  In  accord.  The  Juror 
was  first  challenged  upon  the  ground  of  "ac- 
tual bias,"  and  later  a  further  challenge  was 
Interposed  upon  the  ground  "that  the  Juror 
has  answered  that  be  has  a  fixed  (pinion  aa 
to  the  guilt  or  Innocence  of  this  man."  It 
must  be  conceded  Oiat  the  dutllenges  Inter- 
posed were  not  technically  and  strictly  in  the 
form  prescribed  by  the  statute;  yet  I  am  of 
opinion  that,  bad  the  examination  of  the  Ju- 
ror disclosed  that  he  was  disqualified  either 
for  actual  or  implied  bias,  the  right  of  the 
defendant  to  be  tried  by  a  fair  and  Imiiartlal 
Jury  ought  not  to  turn  on  the  mere  technical 
form  of  Uie  objection,  where  the  form  of  the 
challenge  was  not  questioned  by  the  court  or 
opposing  counsel,  and  where  the  course  of 
the  examination  of  the  Juror  indicated  that 
a  proper  challenge  was  assumed  to  have  been 
made.  A  challenge  for  actual  bias  should, 
as  the  statute  prescribes  (Rct.  Laws,  S  7150) 
fdlege  "that  the  Juror  la  biased  against  the 
party  chall^iglng  him."  But  should  a  fail- 
ure to  allege  that  the  bias  is  "against  the 
party  challenging"  operate  to  make  the  chal- 
lenge unavailing,  in  the  absence  of  objection 
to  its  form,  where  the  whole  line  of  the  ex- 
amination of  the  Juror  indicates  that,  if  the 
Juror  is  biased  at  all,  It  is  against  the  party 
interposing  the'defective  challenge,  and  that 
question  Is  apparent  to  the  court  and  the 
prosecuting  attorney  to  be  the  one  actually 
under  Investigation?  I  think  not. 

The  same  situation  is  presented  with  re- 
gard to  the  challenge  Interposed,  "that  the 
Juror  has  answered  that  he  has  a  fixed  opin- 
ion as  to  the  guilt  or  Innocence  of  this  man." 
Strictly  and  technically  this  challenge  should 
have  been  for  "implied  bias,"  and  the  eighth 
cause  should  hare  been  designated: 

"(8)  Having  formed  or  expressed  an  ungDall- 
fied  opinion  or  belief  that  the  prisoner  la  guilt; 
or  not  gallty  of  tiie  offense  charged." 

The  examination  of  the  Juror  dlaeloses, 
howerer,  that  this  was  the  question  under  in- 
Testigatlon,  and  that  neither  the  court  nor 
the  prosecution  was  misled  by  the  fbrm  of 
tide  challenge.  In  State  v.  Raymond,  11  Nev. 
107,  this  court,  speaking  through  Hawley,  3^ 
regarded  a  "dfillb^te  or  fixed  opinion"  and 
an  "unqualified  opinion"  as  synonymoua  See. 
also,  State  v.  Roberta,  27  Nev.  448,  77  Pac. 
B9& 

The  tendency  of  modem  declslonB  is  to  dis- 
regard technicalities.  Judgments  of  convic- 
tion win  not  be  disturbed  ft>r  errors  which 
do  not  aflFect  the  defendantfs  substantial 
rights.  Certainly  as  mnth  reason  exists  for 
supporting  a  rule  that  a  defraidant  in  a  crim- 
inal case  will  not  be  hdd  to  have  lost  a  sub- 
stantial right  because  of  any  mere  technical- 
ity in  the  form  of  an  objection  which  has 
not  misled  the  prosecution  or  the  court  in 
Its  ruling. 

The  examination  of  the  Juror  Jacoby  as  to 
his  quallflcatlons  was  gone  into  quite  thor- 


oughly and  at  considerable  length.  From  the 
whole  examination  It  appears  quite  clear.  I 
think,  that  the  court  did  not  err  In  denying 
the  challenge  either  for  actual  or  Implied 
bias.  While  the  Juror,  In  answer  to  a  ques- 
tion of  counsel  for  the  defeadant,  retried. 
"At  the  preset  lime  I  have  what  you  ml^t 
call  a  fixed  oplnltm,**  other  portions  of  bis 
examination  show  clearly  that  be  did  not 
haTe  a  "fixed"  oplnlm  in  the  sense  of  an  un- 
qualified opinion.  As  further  indicating  tiie 
character  of  opinion  ent«talned  by  the  Juror, 
Uie  following  excrapt  Is  tsXea  from  the  ex- 
amination upon  the  part  of  die  prosecuting 
attorney: 

"Q.  Then  the  opinion  that  you  have  is  con- 
ditioned, is  it  Dot,  upon  what  you  have  heard  of 
the  facts  being  true ;  that  ia,  if  what  you  have 
heard  of  the  facts  differs  from  the  evidence  here, 
the  opinion  which  you  have  already  formed  you 
would  entirely  disregard,  would  you  not?  A,  I 
would.  Q,  Now,  would  you  to  any  extent  aa  a 
juror  be  influenced  by  what  yon  have  heard  of 
this  case?  A.  I  think  not.  Q.  Do  you  feel 
that  yon  coald  sit  as  a  juror  In  this  case  and  do 
equal  justice  to  the  state  and  to  the  defendant? 
A.  I  ^ink  80." 

Also  the  following  excerpt  from  the  ex- 
amination of  the  Juror  by  the  court: 

"Q.  Mr.  Jacoby,  if  you  should  be  accented  as 
a  Juror  and  sworn  to  try  the  case  with  the  oth- 
er 11,  would  the  opinion  which  you  have  at  this 
time  have  any  influence  upon  your  verdict?  Al 
No;  I  don't  think  It  would.  •  •  •  Q.  Now, 
the  important  thing  with  you  is:  Gould  yon 
and  would  you.  If  accepts  as  a  juror,  act  with 
entire  impartiality  in  this  case?  A  I  think  t 
would  ;  yes,  sir.  Q.  Well,  do  you  feel  sure  that 
you  could  and  would  do  that?   A.  I  think  so." 

Also  the  following  excerpt  from  the  fui>> 
ther  examlnatlaii  of  the  junff  by  counsel  toe 

defendant: 

"Q.  Mr.  Jacoby,  wouldn't  it  be  necessary  for 
one  side  to  introduce  a  certain  amount  of  evi* 
dence  to  overcome  that  opinion?  A.  No;  I 
'don't  think  so.  I  think  if  I  sat  as  a  juror  I 
would  give  a  dedsion  strictly  according  to  the 
evidence." 

It  nowhere  definitely  appears  from  the  ex- 
amination that  the  Juror  had  formed  or  ex- 
pressed an  unqualified  opinion.  Such  opinion 
as  the  testimony  discloses  the  Juror  bad  wu 
clearly  a  qualified  opinion  based  "upon  pub- 
lic rumor,  statemeats  In  public  preas.  or  com- 
mon notoriety."  It  further  quite  dearly  ap- 
pears that,  "notwithstanding  such  an  opin- 
ion," the  Juror  would  "act  impartially  and 
fairly  upon  the  matters  submitted  to  btuL** 

Assuming,  as  I  do,  that  a  sufficient  chal- 
lenge ftv  implied  bias  was  Interposed,  I  can* 
not  agree  with  the  prevailing  oplnlmi  Uiat 
the  challenge  Is  good  under  Oie  rule  laid 
down  by  this  court  in  State  Beteeta,  27 
Ner.  449,  77  Pac.  698.  Hie  statute  upon 
wbldb  the  Roberts'  Case  was  based  has  been 
materially  modified  since  that  decision.  The 
only  proviso  existing  In  the  statute  at  the 
time  of  the  Roberts'  ded^on  which  openited 
to  prevent  the  formation  or  expression  of  an 
unqualified  opinion  from  becoming  an  abmh 
lute  disguallQcation  upon  proper  diallwie 
was  the  following: 
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"That  such  nnqaallfied  opinkm  or  belief  ihall 
not  have  been  f(mned  or  ezpreemd  or  based  op- 
on  the  reading  ot  newiraper  acconnta  of  the 
transaction."  Cutting*!  Coiaplled  Law*  1800,  S 
480S. 

A  reference  to  Ber.  Laws,  |  7150,  Quoted 
In  the  prevailing  opinion,  will  show  the 
change  In  the  law  made  by  tbe  later  etatnte. 


STATE  V.  SWITZER.  (No.  2148.) 
(Snpieme  Court  of  Nevada.    Dec.  81*  1914.) 

1.  KOBBBBT  (8  17*)  —  iNDZCnatNT  —  INTKNT 
— "Felon  loUBLT." 

An  Information,  Kubstantially  following  tbe 
form  of  the  statute,  chfirging  that  defendant 
wUlfnUy,  unlawfully,  and  feloniously  took  from 
a  person  certain  goods  and  chattels  of  such  per- 
son, was  not  defective  because  not  specifically 
charging  a  taking  with  an  intent  to  commit  a 
larceny;  the  word  "feloniously"  being  a  snffl- 
dent  averment  of  the  intent  necessary  to  con- 
stitute the  offense. 

[Ed.  Note.— For  other  cases,  see  Bobbery, 
Cent  Dig.  !§  16-23,  26;  Dec.  Dig.  |  17.* 

For  other  definitions,  see  Words  and  Phraoea, 
First  and  Second  Series,  Felonious.} 

2.  iKDICnnNT  AND  IifTOBHAnoir  (§  110*}— 
LtANOUAOB  OF  STATDTB— ROBBXBT. 

An  indictment  charing  rc^bcry  in  the  lan- 
guage of  the  statute  is  snOldent 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  268-284;  Dec. 
Dig.  S  110.*  1 

8.  CUMINAL  IiAW  (I  828*)— TKXAXr— BsqTTBOT 

FOR  IN8TBOCTION8. 

Where  the  court  defines  tbe  crime  in  the 
language  of  the  statute,  defendant  desiring  a 
more  particular  instruction  should  request  it. 

[Ed.  Note. — For  other  cases,  see  Ciiminal 
Law,  Cent.  Dig.  (  2006 ;  Dec.  Dig.  f  82S.*] 

4.  JtJBT  (I  117*)  —  ObJBCTIOBB  to  PAHEI.  — 

Time  pos  Interfosiho. 

L'nder  Rev.  Laws,  S  7134,  providing  that  a 
challenge  to  the  panel  must  be  taken  before  a 
jaror  is  sworn,  an  objection  to  the  panel,  first 
made  after  the  jury  was  sworn,  on  tbe  ground 
that  the  court  had  issued  a  second  venire  after 
excusing  a  portion  of  tbe  first  venire,  came  too 
late. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  S  644 ;  Dec.  Dig.  S  117.*] 

6.  JUBT  (8  75*)— Excnsma  JxmoBS— Second 
Vbhibe— Two  Judges. 

Under  Rev.  Laws,  i  4003,  providing  that 
tbe  two  judges  of  tbe  district  court  shall  have 
ooncurrent  and  coeztendve  jurisdiction,  one 
judge  of  the  district  court  has  power  to  excuse 
jurors  and  to  issue  a  second  venire  to'  fill  ont  the 
panel. 

[Ed.  Note.— For  otiier  cases,  see  Jury,  Cent 
Dig.  U  S84-^;  Dec.  DigT?  76.*] 

&  Cbiuinal  Law  (|  1144*)— Review— Psb- 

buuptions. 

In  the  absence  of  a  showing  In  the  record 
of  tbe  grounds  on  which  jurors  impaneled  were 
excused,  it  will  t>e  presumed  on  appeal  that  the 
court  properly  exercised  its  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8S  2786-2764.  2786-2771,  2774- 
2781,  2901,  3016-3037 ;  Dec  Big;  f  1144.*] 

7.  JcBT  (8  116*)  —  Challenqb  to  Panel  — 
Obovndb. 

Under  Rev.  Laws,  8  7133,  providing  that  a 
challenge  to  the  panel  can  be  founded  only  on  a 
material  departure  from  the  forms  prescribed  by 
statute  in  respect  to  the  drawing  and  return  of 


the  jury,  or  on  the  Intentional  omission  of  the 
proper  <^cer  to  summon  one  or  more  of  the  ju- 
rors, an  objection  to  the  panel,  on  the,  ground 
that  the  court  having  summoned  a  panel  of  Jn- 
rora  excused  a  portion  of  them  and  issuen  a 
second  venire,  is  not  well  taken. 

[Ed,  Note.— For  other  cases,  see  Jnry,  Cent 
Dig.  ii  642.  648;  Dec.  Dig.  8  116.*] 

8.  ROBBBBT  (I  28*)— Btidbrob— PoBBEsaion 
OF  WBAPOIf. 

Evidence  that  defendant  a  few  days  prior 
to  the  alleged  robbery,  had  in  his  {tosscsRiou  a 
revolver  similar  in  appearance  to  that  uncd  In 
the  commission  of  the  robbery  and  found  on  bis 
person  on  bis  arrest  a  few  days  after  the  offense 
was  committed,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Robbery, 
Cent..  Dig.  S§  28-81;  Dec  Dig.  8  23.*] 

0.  Cbiuinax.  Law  (8  888*)— Evidence— Otheb 
Offenses. 

Such  evidence  was  not  within  the  role  pro- 
hibiting evidence  of  a  separate  and  distinct 
crime  unconnected  with  that  for  the  commission 
of  which  the  defendant  was  on  trial,  where  there 
was  nothing  to  show  that  at  the  time  witnesses 
saw  the  revolver  in  defutdant'e  powession  he 
was  engaged  in  the  conunisalon  of  any  criminal 
offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw,  Cent  Dig.  SS  822-824;  Dec  Dig.  f  868.*] 

Appeal  from  Sectnd  Jadldal  District 
Court;  Ttaos.  F.  Uoran,  Judga 

William  SwltEer  was  conylcted  of-  robbery, 
and  he  appeals.  Affirmed. 

Thomas  E.  Kepcer.  of  BeDo,  for  appel- 
lant  Qeo.  B.  Thatdier,  Atty.  Oen.,  for  the 

State. 

NORCROSS,  J.  The  appellant  was  con- 
Ticted  of  the  crime  of  robbery,  and  appeals 
from  the  jud^ent  and  from  an  order  deny- 
ing a  motion  for  a  new  trial. 

[1]  It  is  contended  by  counsel  for  appel- 
lant that  tbe  Information  is  fatally  defective 
because  of  the  absence  of  a  specific  charge 
that  the  property  was  taken  with  Intent  to 
commit  a  larceny.  The  Information  charges 
that  the  defendant  did  "willfully,  unlawfully, 
and  feloniously  take  from  the  person  of  and 
In  the  presence  of  Jack  Vera  *  ♦  •  of 
the  personal  goods  and  chattels  of  the  said 
Jack  Vera,"  etc.  In  State  t.  Hughes,  31 
Nev.  274,  102  Pac.  663,  we  said: 

"The  word  'feloniouely,'  used  in  the  body  of 
the  Indictment,  in  a  legal  sense,  means,  'done 
with  intent  to  commit  crime.'  Its  use  in  an 
indictment  has  uniformly  been  held  to  be  a 
sufficient  averment  of  the  Intent  necessary  to 
constitute  the  crime." 

[1]  The  indictment  follows  substantially 
the  form  of  the  statute,  and  an  Indictment 
In  the  Identical  form,  so  far  as  the  question 
here  raised  is  concerned,  was  held  to  be  suffi- 
cient In  State  t.  Luhano,  31  Nev.  278,  102 
Pac.  260.  See,  also,  State  v.  O'Nell,  71  Minn. 
388,  73  N.  W.  1081;  Holland  v.  State,  8  Ga. 
App.  202,  68  S.  K  861 :  State  t.  Henry,  47 
La.  Ann.  1687,  18  South.  638. 

As  said  by  Hawley.  J.,  In  State  t.  McKier- 
nan,  17  Nev.  224,  30  Pac  831: 

"The  technical  exactness  which  existed  under 
the  rules  of  tbe  common  law  has  b^  supersed- 
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ed  by  statatory  provisions,  and  it  is  now  oaffi- 
cieot  if  the  offense  is  'clearly  and  distiortly  set 
forth  in  ordinary  and  concise  language  •  ♦  • 
in  such  a  manner  as  to  enable  a  person  of  com- 
mon understanding  to  Imow  what  is  intended.* " 

Notvitbstandlns  ttie  many  antborltleB 
cited  by  counsel  for  appellsnt,  holding  that 
an  indictment  for  robbery  must  specifically 
charge  an  Intent  to  commit  a  larceny,  we 
are  not  disposed  to  change  the  former  rul- 
ing of  this  court  that  the  indictn^t  Is  snffi* 
dent  The  defendant  conld  not  have  been  mis- 
lead to  his  Injnry  by  the  form  of  the  Indict- 
ment 

[S]  The  same  reasraiins  will  apply  tb  the 
instruction  defining  the  c^ense  in  the  lan- 
guage of  the  statute.  If  defendant  had  felt 
that  a  more  particular  inatructloD  ahonld 
have  been  giren,  he  should  have  requested  it 

[4]  It  Is  next  urged  that  the  court  erred 
in  denying  defendant's  challenge  to  the  jury 
panel.  It  appears  from  the  record  that  this 
challenge  was  not  Interposed  until  after  12 
of  the  Jurors  were  called  to  the  Jury  box 
and  sworn  for  their  examination.  Section 
284  of  the  Criminal  Practice  Act  (Rev.  Laws, 
S  7134)  provides :  "A  challenge  to  the  panel 
must  be  taken  before  a  juror  Is  sworn."  The 
objection  to  the  panel  was  upon  the  ground 
that  two  venires  were  drawn,  one  on  the 
5th  of  August  and  one  on  the  7th  of  August 
the  first  venire  containing  30  names  and  the 
second  16  names;  that  only  30  were  In  at- 
tendance, a  portion  of  both  venires;  that 
tioth  venires  were  drawn  and  made  return- 
able In  the  chamber  of  the  court  presided 
over  by  Judge  Salisbury. 

[6-7]  The  venires  in  question  are  not  em- 
bodied In  the  record.  It  does  not  appear  up- 
on what  day  they  were  made  returnable. 
It  appears,  however,  to  have  been  conceded 
that  upon  the  return  of  the  first  venire  a 
number  were  excused,  and  that  Judge  Salis- 
bury then  considered  that  there  was  not  a 
sufilcient  number  remaining  for  the  puri>oses 
of  the  court  and  that  consequently,  an  ad- 
ditional venire  was  drawn  and  returned. 
While  the  Second  Judicial  district  court  has 
two  judges,  there  is  but  one  court;  the  two 
Judges  thereof  having  "concurrent  and  coex- 
tensive jurisdiction."  Rev.  Laws,  §  4903. 
The  district  court  has  power  to  excuse  Jurors 
from  attendance.  Rev.  Laws,  |  4933.  There 
is  no  showing  or  coutentlon  that  this  power 
was  abused  or  any  showing  as  to  the  grounds 
upon  which  Jurors  Impaneled  were  excus- 
ed. The  presumption,  of  course,  Is  that  the 
court  properly  exercised  Its  discretion.  Final- 
ly, the  objection  does  not  go  either  to  the 
drawing  or  the  return  of  the  Jury  panel. 
SecUon  283  of  the  Criminal  Practice  Act, 
(Rev.  Laws,  S  7133)  provides: 

"A  challenge  to  the  panel  can  be  founded  only 
on  a  material  departure  from  the  forms  pre- 
scribed by  statute  in  respect  to  the  drawing  and 
return  of  the  Jury,  or  on  the  intentional  omls- 
Kion  of  the  proper  officer  to  summon  one  or 
more  of  the  jurors  drawn.** 


The  court  did  not  err  In  denyinc  the  chal- 
lenge to  the  panel. 

LI,  I]  Error  is  assigned  in  admission,  over 
def^dant's  objectlou,  of  the  testimony  of 
two  witnesses  for  the  state.  These  two  wit- 
nesses testified  to  seeing  a  revolver  in  the 
possesstou  of  defendant  about  four  days 
prior  to  the  alleged  robbery,  described  its 
appearance,  and,  when  shown  state's  Exhibit 
A,  the  revolver  taken  from  defendant  at  the 
time  of  his  arrest  and  previously  testified 
to  by  the  complaining  witness  as  similar  to 
the  one  used  upon  tiim  the  night  of  the  al- 
leged robbery,  testified  that  it  was  similar 
in  appearance  to  the  revt^ver  they  had  seen 
in  defendant's  possession  on  the  previous 
date.  The  witnesses  testified  to  seeing  the 
revolver  In  the  possession  of  defendant  at 
the  car  bam  of  the  Reno  Traction  Company 
about  4  or  5  o'clock  of  the  afternoon  of  July 
7th.  One  of  the  two  witnesses,  O.  S.  Nichola, 
testified  that  lie  was  a  member  of  tlie  Beno 
police  force  dressed  at  the  time  In  citizen's 
clothes.  There  was  nothing  in  the  testimony 
of  the  witnesses  ahowti^,  or  tending  to 
show,  diat  at  the  Ume  they  saw  the  revolTer 
In  def^danfs  possesslcm  the  latter  was  en- 
gaged in  the  commission  of  any  criminal  of- 
fense, was  under  arrest,  or  was  exhibiting 
the  rertAm  in-any  other  than  a  lawful  man- 
ner. There  is  notliing  in  the  testimony  ob- 
jected to  wliidi  brings  it  within  the  general 
rule  prohibiting  the  Introdnctlfm  of  evldoice 
of  an  entire,  separate,  and  distinct  crime  un- 
connected with  the  crime  tor  the  commis- 
sion of  which  the  defffiidant  is  on  trial. 

It  was  an  evidentiary  drcnmstance,  prop- 
er to  be  ccmsidered  together  with  ottier  evi- 
dence and  evidentiary  circumstances  In  the 
case,  that  defendant  &  tew  days  prior  to  the 
robbery,  had  In  his  possession  a  revolver  riod- 
lar  in  appearance  to  that  used  by  the  rcAiber 
in  the  commission  of  the  robbery  and  found 
on  the  person  of  defendant  at  the  tUne  of 
his  arrest  a  few  days  after  the  oflFensa  was 
committed.  People  v.  Oldham,  111  OaL  654, 
44  Pac.  312. 

Judgment  affirmed. 

TALBOT,  a  J.,  and  McGABBAN,  J.,  con- 
cur. 


BUBBUS  V.  NEYADA-OALIPOBMIA-OBE- 

GON  BY.    (No.  203L) 
(Supreme  Court  of  Nevada.    Jan.  22,  1D16.) 

1.  COUBTS  (I  489*)— CONTBAtfTB  TOIL  SPBOUI. 

TBA^N— IkTEBSTATE  COlOlKBOK-^CaiSDIC- 

TioN  OF  State  Coubt. 
One  contracting  with  a  railroad  company 
tor  a  special  train  to  run  from  a  pt^t  in  tb» 
state  to  a  point  in  a  sister  state  and  return 

may  sue  the  company  in  a  state  court  for  a 
lireacb  of  the  contract,  without  previona  ap- 
plication to  the  Interstate  Commerce  CommU- 
eion. 

[Ed.  Note.— Fm  other  cases,  see  Courts, 

Cent  Dig.  M  401,  1324-133071^3-1341,  137^- 
1374;  Dec.  Dig.  |  489.«1 
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2.  Pleadino  (I  2S8*)  — Ahkhdiientb— AlT- 

BWKB. 

Where  a  railroad  company,  when  Baed  for 
a  breach  of  contract  for  a  special  Interstate 
train,  filed  a  demurrer  which  was  overmled, 
and  a  motion  to  strike  ont  parta  of  the  com- 
plaint, which  was  denied,  and  then  filed  an 
answer,  refusal  to  permit  amendment  of  the 
answer  doring  the  trial  many  months  after 
the  filing  of  the  complaint,  by  setting  Dp  a 
failure  to  comply  with  the  interstate  commerce 
act  in  the  establishment  of  rates  (or  special 
trains,  and  to  plead  the  invalidity  ot  the  con- 
tract by  reason  thereof,  was  inroper. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Wg.  85  765-782 ;  Dec.  Dig.  8  258.*] 

3.  Cabsiebs  (I  277*)— Bbbach  oj  Contbact— 
Mental  Anguish. 

A  railroad  company,  breaching  its  con- 
tract to  furnish  a  special  train  to  carry  speed- 
ily for  medical  treatment  a  eon  of  the  person 
contracting  for  the  train,  is  liable  to  the  per- 
son for  mental  anguish  caused  by  the  breach 
causing  delay  in  the  son's  removal,  where  the 
company  was,  at  the  time  of  the  making  of 
the  contract,  advised  of  the  necessity  of  the 
speedy  removal  of  the  son  for  medical  treat- 
ment and  the  danger  to  his  life  by  any  delay 
in  removal. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  pig.  U  1082-1084 ;  Dee.  Dig.  S  277.*] 

4.  Cabbiebs  (S  203*)— Contbacts  roB  Spe- 
cial Trains— Breach. 

One  contracting  and  paying  (or  a  special 
train  is  entitled  to  the  services  of  the  train, 
and  the  carrier  running.it  to  a  farther  point 
under  false  representations,  and  attaching  oth- 
er cars  to  it,  is  gnllty  of  a  breach  ot  the  con- 
tract. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §g  1035-1074;  Dec.  Dig.  S  263.*] 

a.  Dahaobs  (§  91*)  —  PVHIIZVK  DaHAGBB  — 

When  Axxowed. 

Fonitive  damages  should  be  awarded  only 
where  the  wrongdoer  is  unduly  negligent  or 
the  acts  are  unnecettarily  aggravated. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  §§  193-201;  Dec.  Dig.  §  91.*] 

6.  Cabbiebs  (§  277»)— Contbacts  fob  Spb- 
cial  Tbain— Breach— Punitive  Damages 
—Mental  Anguish— Excessivb  Davaoeb. 
Where  a  railroad  company  contracting  to 
furnish  a  special  train  for  the  speedy  removal 
of  plaintiff's  son  to  a  place  for  medical  treat- 
ment breached  the  contract  by  delaying  the  re- 
moval for  three  hours  with  knowledge  of  all 
the  facts,  a  verdict  for  $10,000  was  excessive, 
though  punitive  damages  could  he  allowed  and 
compensation  for  mental  anguish  could  be  re- 
covered, and  the  verdict  must  be  reduced  to 
$5,000. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  Si  1082-1084;  Dec.  Dig.  {  277.*] 

Appeal  from  District  Oonzt,  Wasboe  Gonn- 
tftluN.  French,  SuAgs. 

Action  by  Joseph  Bumur  against  the  Ne- 
Tada-Californla-Oregon  Railway.  From  a 
Judgment  for  plalntltr,  d^endftnt  appeals. 
Conditionally  affirmed. 

James  Glynn,  of  Reno,  for  appellant.  Mack, 
Green,  Brown  &  Ileer,  of  Reno,  for  respond- 
ent 

TALBOT,  C.  J.  This  action  was  brought  to 
recover  damages  In  the  sum  of  $20,000  for 
tbe  breach  of  a  contract  to  famisb  a  special 
train.  From  the  verdict  and  judgment  In 
faTOT  of  the  plaintiff  for  $10,000,  and  from 


an  order  denying  motion  for  a  new  trial,  this 
appeal  is  taKen  by  the  company. 

Defendant  operates  a  railroad  from  Reno 
in  this  state  to  Doyle  and  Amedee  in  Call- 
fomia.  On  the  evening  of  January  ZL,  1911, 
the  plaintiff  was  informed  that  his  son,  who 
bad  been  caught  in  a  storm  and  frozen,  was 
suffering  from  blood  poisoning,  near  Doyle, 
and  it  was  necessary  that  he  be  removed 
speedily  to  Reno  for  medical  'treatment,  and 
that  deatb  would  likely  result  If  such  remov- 
al and  treatment  were  d^ayed.  TTnder  tbe 
allegations  and  evidence  of  plaintiff  It  ap- 
pears that  the  plaintiff  contracted  with  the 
appellant,  for  the  consideration  of  $126, 
which  he  paid  In  advance,  for  a  special  train 
to  leave  Reno  at  6  o'clock  the  next  morning 
and  to  take  him  to  Doyle  and  return  Im- 
mediately to  Reno  with  him  and  his  son.  Ac- 
cording to  the  testimony  of  the  plaintiff,  at 
the  time  of  tbe  agreement  for  the  Rpecial 
train,  tbe  plaintiff  informed  the  appellant 
that  he  wished  to  bring  his  son  to  Reno  for 
medical  attention,  of  the  location  and  serious 
illness  of  his  son,  and  the  necessity  for  bis 
speedy  removal  to  Reno  for  treatment,  and 
the  danger  to  the  life  of  his  son  for  delaying 
such  removal.  The  train  was  not  started  at 
6  o'clock  as  agreed,  but  about  20  minutes 
later.  Instead  of  being  held  In  readiness  and 
returning  Immediately  with  the  plaintiff  and 
his  son  to  Reno,  after  Its  arrival  at  Doyle  it 
was  represented  to  plaintiff  by  defendant  tbat 
it  was  necessary  to  run  tbe  train  tn  Amedee, 
20  miles  farther,  for  tbe  purpose  of  procuring 
fuel  oil  for  the  return  trip.  Plaintiff  believed 
and  relied  upon  this  representation,  and  was 
not  aware  nntU  later  tbat  it  was  not  neces- 
sary to  go  to  Amedee  for  tu^  oSlt  and  that 
noae  was  taken  on  thera  In  going  to  Ame- 
dee and  returning  the  train  was  gone  for 
about  two  boars.  No  oil  was  obtained  at 
Amedee,  and  It  was  not  necessary  to  procure 
any  upon  tbe  whole  trip.  At  Amedee  tbe  de- 
fendant took  on  tbe  train  a  number  of  pas- 
sengers for  Reno  and  collected  from  tbem  tbe 
usual  fare.  Tbe  train  was  furHier  delayed 
upon  the  return  to  Doyle  by  attaching  to  it 
a  freight  car  loaded  with  cattle.  By  reason 
of  the  trip  to-  Amedee  and  the  impeding  of 
the  train  with  the  cattle  car,  It  Is  claimed 
tbat  tbe  train  was  delayed  for  more  than 
three  hours  In  reaching  Reno.  It  is  alleged 
that  tbe  running  of  tbe  train  to  Amedee,  the 
misr^tresentatloiiB  as  to  the  reasons  therefor, 
and  the  taking  on  of  the  passengers  and  the 
car  of  cattle,  and  tbe  delay  consequent,  were 
wlUfol  and  malicious,  and  that  by  reason  of 
such  wanton,  wnmgful,  and  negligent  acts 
the  plaintiff  was  caused  to  suffer  mnch  anxi- 
ety and  great  mental  pain  and  anguish. 
Damages  were  claimed  by  reason  of  the  prem- 
ises and  of  the  wrongful,  wanton,  willful,  and 
negligent  acts  of  the  defendant. 

[1]  The  appellant  contends  that,  as  recov- 
ery Is  sought  for  the  breach  of  an  Interetate 
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contract  and  for  damages  for  mental  suffer- 
ing, the  case  Is  one  primarily  and  exclusively 
wltUn  the  Jurisdiction  of  the  Interstate 
Commerce  Commission  to  make  proper  flnd- 
tngs  and  preparations  before  any  action  could 
be  maintained,  and  that  the  district  court 
was  without  jurisdiction.  We  are  dted  to 
Tex.  &  Paa  Ry.  v.  Abilene  Cotton  OU  Co., 
204  U.  S.  426,  27  Sup.  Ot  350.  51  L.  Ed.  553, 
9  Ann,  Cas.  1075,  and  other  cases  holding 
that  a  shipper  cannot  maintain  an  action  at 
common  law  in  the  state  court  for  excessive 
freight  rates  exacted  on  Interstate  shipments, 
where  the  rates  charged  were  those  duly  fixed 
by  the  carrier  according  to  the  act  and  had 
not  been  fonn'd  by  the  Interstate  Oommerce 
Gcmimlsslon  to  be  unreasonable.  If  it  be  con- 
ceded that  the  Interstate  Commerce  Commla- 
slcm  has  ezduslTe  or^nal  Jurisdiction  to 
determine  the  unreasonableness  ot  interstate 
rates,  It  should  be*  remembered  that  this  Is 
a  different  kind  of  a  case  and  one  to  recorer 
damages  for  the  failure  of  the  appellant  to 
properly  run  a  special  train  as  agreed.  If 
the  amount  of  damages,  or  the  reaswable- 
ness  of  rates,  or  whether  chai^ea  are  accord- 
ing to  schedule,  must  first  be  determined  1^ 
the  Interstate  Commerce  Ooounls^on  before 
suit  on  ttia  various  causes  for  damages,  or 
torts,  or  breach  of  coDtracts  of  interstate 
carriers  could  be  maintained,  great  would  be 
the  burdens  of  the  Commission,  and  long, 
troublesome,  and  expensive  the  delays  which 
would  result  to  litigants. 

[2]  There  Is  an  assignment  that  the  court 
erred  in  \ta  refusal  to  allow  the  defendant  to 
amend  the  answer  by  setting  up  Its  failure 
to  comply  with  the  requirements  of  the  Inter- 
state commerce  act  In  the  establishment  of 
rates  for  special  trains,  or  to  plead  the  Il- 
legally of  Its  contract  by  reason  of  its  fiill- 
ure  to  comply  with  the  law.  The  original 
complaint  was  filed  on  April  3,  1911,  and  aft- 
er demurrer  was  sustained  the  amended 
complaint  was  filed  on  June  24,  1911,  to 
which  a  demurrer  was  filed  on  July  3d,  which 
demurrer  was  argued  and  overruled  on  Au- 
gust 16th.  It  did  not  specify  the  point  cov- 
ered by  the  proposed  amendment  On  No- 
vember 3,  1911,  appellant  obtained  an  order 
further  extending  its  time  to  answer  until 
November  13th.  On  November  8th  defendant 
filed  a  motion  to  strike  out  certain  portions 
of  the  amended  complaint;  this  motion  was 
heard  and  denied  on  the  following  day.  On 
November  13th,  more  than  eight  months  aft- 
er the  filing  of  the  complaint  and  more  than 
six  months  after  the  filing  of  the  amended 
complaint,  defendant  filed  Its  amended  an- 
swer, upon  which  the  cause  was  heard. 

Two  days  after  the  beginning  of  the  trial 
on  November  20th,  and  after  the  Jury  had 
been  impaneled,  defendant  objected  to  the 
taking  of  the  testimony  on  the  grounds  tliat 
tbe  complaint  was  inaufflcient  because  it  did 
not  show  compliance  hy  the  defaidant  with 
the  interstate  uL  The  ohJectUu  wa>  ovec- 


ruled,  and  no  effort  was  made  to  amend  the 
answer  until  after  evidence  liad  been  heard 
during  that  day  and  part  of  the  next,  when 
defendant,  without  notice,  applied  to  the 
court  for  leave  to  file  an  amendment  to  its 
answer.  Later,  and  after  the  defendant  had 
Introduced  testimony  and  upon  the  following 
morning,  motion  for  leave  to  amend  the  an- 
swer was  renewed  upon  the  affidavit  of  the 
defendant's  attorney.  This  motion  was  over- 
ruled. As  -often  held  and  as  usual  in  general 
practice,  amendments  should  be  liberally 
allowed;  but  it  la  not  every  <dkaracter  of 
amendment  which  should  be  allowed  after 
months  of  dilatory  tactics  and  after  the  trial 
has  progressed.  Different  courts  have  held 
that  an  amendment  will  not  be  permitted  to 
an  answer  at  any  stage  of  the  proceedings 
for  the  purpose  of  setting  up  such  an  uncon- 
scionable defense  as  the  statute  of  llmita- 
tlona.  The  court  properly  refused  to  allow 
such  a  character  of  an  amendment  after  so 
lon^  a  delay  and  because  it  sought  to  set  up 
the  api)eUant's  own  wrong  by  failing  to  com- 
ply with  the  law  in  matters  not  strictly 
mane  to  the  cause  of  action  or  Justifying  the 
appellant  in  afflicting  suffering  and  damage 
upon  the  plaintiff.  Without  the  amendment 
there  Is  no  allegation  or  proof  and  no  pre- 
Bumirtlan  that  the  appellant  tailed  to  comply 
with  the  law  In  having  Its  rates  for  qveclal 
train  fixed  and  published.  If  any  such  fail- 
ure and  noncompliance  with  the  law  could 
be  deemed  a  defense  whitib  would  relieve 
the  appelant  from  the  payment  ot  the  dam- 
ages occBsloMd  by  its  failure  to  properly  run 
the  spet^  train.  If,  by  dmrging  mwe  or 
l^ss  than  scheduled  or  approved  rates,  com- 
mon carriers  may  be  relieved  from  their 
wrongful  acts,  the  public  mi^t  have  little 
protection. 

[S]  It  Is  urged  that  no  recovery  may  be 
had  tor  mttital  ai^lsAi  aside  from  phyalcal 
suffering.  Blany  of  the  cues,  and  eepedally 
Che  older  ones,  so  hold.  Some  of  these  de- 
cisions have  already  hem  reversed,  uid  tlie 
tendency  of  modem  autliorlty  la  to  allow 
damages  for  mental  anguish  where  it  Is  clear- 
ly within  the  terms  of  the  cimtract  or  ^ana- 
action  and  Uie  knowledge  ot  and  negligently 
or  want<mly  caused  by  the  defendant  West- 
em  Union  Telegrfl4>h  Ga  v,  Crocker,  186  Ala. 
492,  33  South.  45,  59  L.  B.  A.  898;  Western 
Union  Ttiegraph  Co.  t.  G<^n,  88  Tex.  94, 
30  S.  W.  896;  McCoy  MUwankee  St  R. 
Co..  88  Wla.  66.  69  N.  W.  453;  Kelley  v.  KeA- 
ley,  8  lAd.  App.  606.  34  N.  E.  1009,  86  N.  S. 
165;  Willis  T.  Western  Union,  69  S.  a  631, 
48.8.  B.  638,  104  Am.  St  Rep.  828,  2  Ann. 
Cas.  62  and  note  p.  65,  and  cases  dted.  Re- 
garding freight:  Ei^;le  v.  Simmons,  148  Ala. 
92.  41  South.  1023,  7  U  B.  A.  (N.  8.)  96,  la 
Am.  St  Rep.  69,  12  Ann.  Gas.  740  and  nota 
This  court  has  already  put  itself  in  accord 
with  this  modem  and  better  doctrine  in 
Barnee  v.  Western  Union,  24  Nev.  126,  60 
Pac.  438,  77  Am.  St  B^  101,  wblcb  caas 
baa  been  oonaldend  U.fouiAf  tsd  fMlowed 
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bj  coDTts  In  other  BtatSB.  Tbe  defendant 
here,  as  well  aa  all  common  carriers,  depend- 
ent iQMm  the  rlsbt  of  eminent  domain,  Its 
franchise,  and  the  people  of  tbe  community 
for  its  support,  owes  a  duty  to  the  pobltc  and 
Its  patrons,  in  addition  to  the  moral  obliga- 
tion upon  it  and  all  honest  men,  to  make 
due  effort  to  keep  the  terms  ot  its  contract 

L4]  Aside  from  any  question  of  mental  suf- 
fering, the  plaintiff  was  entitled  to  the  proper 
service  of  tbe  special  train  for  which  he  paid. 
Under  Forrester  t.  Southern  Padflc  Co.,  3d 
Nev.  247,  134  Pac.  753,  136  Pac.  706,  48  L.  B. 
A.  (S.  S.)  1,  and  cases  there  dted,  the  com- 
xnny  is  liable  for  punitive  damages.  If  un- 
aware of  the  ethics  which  should  guide  men 
in  budness  transactlona  or  unwilling  to  hon- 
estly observe  its  agre^eit  for  vrhich  it  had 
collected  a  due  consideration,  it  should  be 
oillghtened  by  being  required  to  pay  the 
dam^es  incurred  by  the  flagrant  and  inten- 
Uonal  breach  of  tbe  plain  tenns  of  its  con- 
tract made  nndra  misrepresentation,  and  not 
allowed  to  thwart  Jostlce  on  the  claim  that  it 
was  guUty  of  a  crime  because  It  bad  not  filed 
schedules  required  by  the  law-Hi  matter  over 
which  plalntlfl  had  no  control.  It  must  be 
assumed  Uiat,  aside  from  tbe  false  pretense 
that  the  train  had  to  go  to  Amedee  for  fuel 
oil,  the  company  was  well  aware  that,  when 
a  father  paid  for  a  special  train  in  an  ^wt 
to  save  Oie  Uf>e  of  bis  son.  be  was  entitled  to 
Bometblng  more  than  an  accommodation  cat- 
tle train.  It  was  tbe  duty  of  the  company  to 
send  a  regular  train  to  care  for  its  regular 
passengers  and  cattle  sbipments  if  the  special 
train  was  able  to  cover  tiie  road. 

[I]  Becov^  for  mental  suffering  should  be 
limited  to  spedal  cases,  and  punitive  dam- 
ages should  be  awarded  only  where  the  de- 
fendant is  unduly  netflgent  or  the  acts  are 
Tumecessarlly  aggravated.  Exemplary  dam- 
ages may  be  allowed  for  refusing  to  set  off 
baggage  at  a  statltm  to  which  a  ticket  has 
been  pnrcbased.  Webb  t.  Railroad  Go.,  76 
S.  C.  193.  S6  S.  S.  954,  9  L.  R.  A.  (N.  8.)  1218, 
11  Ann.  Cas.  834,  and  note  p.  8ST. 

The  company  was  fully  Informed  r^ardlng 
the  serious  condition  of  the  plaintiff's  son, 
the  necessity  that  he  be  speedily  brought  to 
Reno  for  medical  treatment  In  order  to  save 
his  life,  and  consequently  of  the  great  anxi- 
ety which  would  result  to  a  fond  parent  who 
had  paid  for  a  special  train  In  order  to  save 
hia  son.  There  Is  no  excuse,  legally  or  mor- 
ally, for  the  willful,  flagrant,  and  deceptive 
breach  by  the  ar^lant  of  the  contract  for 
tbe  special  train.  Many  cases  appear  In  the 
books  where  common  carriers  have  been  held 
liable  for  failure  to  furnish  transportation 
in  accordance  with  ordinary  tickets,  and  a 
railroad  company  should  be  likewise  liable 
for  a  failure  to  comply  with  Its  contract  for 
a  special  train.  In  reviewing  many  dedaious 
in  tbe  Forrester  Case,  we  said: 

"In  the  case  of  MorrisoQ  v.  The  John  li. 
Stephens,  17  Fed.  Cas.  838,  the  libelant  Mor- 


rison paid  (or  passa^  and  the  ezdasive  use  of 
a  stateroom  for  himself  and  for  his  wife,  who 
was  an  invalid,  from  New  Xork  to  San  Fran- 
cisco. Relying  on  tbe  waybill,  which  was  dif- 
ferent from  the  ticket  Morrison  had  secored, 
the  agent  at  Panama  attempted  to  place  a  male 
passenger  In  the  stateroom  with  Morrison  and 
his  wife.  Morrison  objected,  and  pleaded  for 
the  exclusive  nse  of  the  room  (or  UmseU  and 
wi(e,  but  she  was  given  a  berth  in  a  state- 
room with  two  other  females  from  Paoama  to 
San  Francisco,  and  he  was  deprived  of  having 
the  exclusive  compaiiy  of  iiB  wife.  Damages  In 
the  amount  of  $2,600  were  atrarded." 

[6]  However,  considered  as  compensation 
for  mental  anguish  for  the  plaintiff  under  the 
peculiar  circumstances  of  this  case,  or  as 
punitive  damages,  dther  of  which  theories 
wonld  support  the  verdict  against  appellant, 
we  regard  the  amount  as  awarded  to  be  ex- 
oeaslve  in  consideration  of  the  delay  of  about 
three  hours  occasioned  by  the  breach  of  a 
contract  for  a  trip  which,  necessarily  occu- 
pied nearly  three  tUoes  as  many  hours.  If 
several  thousand  dollars  an  hour  were  not 
held  to  be  excessive  and  the  train  had  be«a 
long  delayed,  it  might  take  tbe  little  railroad 
to  satisfy  a  judgment  In  favor  of  the  plaintiff. 

We  have  examined  other  assignments  upon 
which  so  much  reliance  does  not  am>ear  to  be 
placed,  and  we  find  no  epor  In  the  record 
aside  from  this. 

If  within  ten  days  the  plaintiff  flies  in  this 
court  his  consent  that  the  judgment  be  modi- 
fled  so  as  to  reduce  the  amount  allowed  him 
for  damages  to  $5,000,  an  order  will*  be  made 
that  the  judgm^t  stand  aa  so  modlfled ;  oth- 
erwise the  district  court  will  be  directed  to 
grant  a  new  trlaL 

MOaUBOSS  and  UcOABBAN,  JJT.,  concur. 


NBSBITO  T.  OHBRBT  CREEK  JBSL  00. 
et  aL   (No.  2022.) 

(Supreme  Court  of  Nevada.    Jan.  2,  1915.) 

1.  Principai.  and  Agent  ({  146*)  — Undis- 
closed Pbincipal— Action  Aqaikbt  Agent 

AND  UnDIBCI'OSXD  PbINCIFAL— ELECTION  Of 

Rbubdibs. 

Where  an  undisclosed  principal  denied  all 
liability  for  goods  sold  to  his  agent,  without  as- 
serting that  the  seller  should  elect  whether  to 
hold  the  agent  or  tbe  undisclosed  principal,  he 
waived  his  right  to  compel  an  election,  and 
could  not  complain  of  a  prior  default  judgment 
against  the  ageot,  rendered  in  the  same  action. 

[Ed.  Note.— For  other  cases,  see  Prlndpal  and 
Ajent  Cent  Dig.  H  499,  513-E^:  Dec  Dig.  | 

2.  corpobations  (}  431*)  —  pubchasi '  ov 
Goods  fob  Its  Bbhefit— Liabiutt. 

Where  goods  furnished  by  a  seller  were  fur- 
nished for  the  use  of  a  corporation  after  its  In- 
corporation, the  corporation  was  equitably  and 
legally  liable,  though  the  purchase  for  it  was 
made  by  Its  undisclosed  agent 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  1  1742;  Dec  Dig.  |  431.*] 

3.  Pbincipaj,  and  Aoent  (8  145*)  —  Undis- 
closed Pbincipal—Ijiabilitt— Election 

Where  a  selier  brought  an  action  against 
the  agent  and  the  undisclosed  principal,  and  ob- 


*For  otbar  oasss  see  same  tojtla  and  tecUoa  NUMBBB  In  Deo.  Dig.  *  Am.  Dig.  Ktjr-No.  aertsa  *  R«p'r  Indans 
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talned  a  default  judgment  againat  botb,  which 
waa  set  aside  as  to  the  undisclosed  principal, 
who  denied  liability,  the  seller,  prosecuting 
the  action  against  the  principal,  elected  to  hold 
him  responsiDle,  and  he  could  not  complain  of 
the  Judgment  against  the  agent. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  S§  499,  613-620;  Dec.  Dig.  S 
145.*] 

4.  Pbincifai.  and  Agent  (|  145*)  —  Dndis- 

OXMED  PBINCXPAL— LlABILITT— BlBCTZON. 

A  seller,  who  sued  an  agent  and  his  undis- 
closed principal,'  without  knowledge  that  the 
agent  acted  as  agent,  did  not  elect  to  hold  the 
agent  alone,  and  the  principal  could  not  escape 
Uabilitr- 

[Ed.  Note.— For  other  cases,  see  Principal  and 
A^a^  Cent.  Dig.  H  489,  613^620;  Dec  Dig.  1 

5.  cobpobationb   (%   410*)  —  pltbchasi  ot 
Goods  bt  Agent — Liabiutt. 

Where  an  agent  of  a  corporation  purchased 
goods  for  it,  the  fact  that  the  corporaaon,  after 
being  served  with  summons  In  an  action  for  the 
price,  gave  the  agent  property  to  reimburse  him 
for  the  merchandise  sold  by  the  seller,  and  for 
advances  made  by  the  agent  before  and  after  the 
corporatiou  was  incorporated,  did  not  defeat  11- 
abif ity  of  the  corporation  to  toe  seller. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent.  Dig.  11 1629-1632;  Dec.  Dig.  (  410.*] 

Ai^teal  from  District  Conrt,  Xincoln  Cotm- 
ty;  B.  X  Ij.  Taber,  Judge. 

Action  JameA  A.  Nesbltt  against  the 
Cherry  Creek  Irrigation  Company  and  an- 
other. From  a  judgment  for  plaintiff,  de- 
fendant Irrigation  Company  appeals.  Af- 
firmed. 

Clay  Tallman,  of  Waafalngton,  D.  O.,  for 
appellant.    Charlea  Lee  Horsej,  of  Ploctie, 

for  respondent 

TALBOT,  C.  J.  This  acdon  was  brought 
to  recover  $1,814^  for  goods,  wares,  and 
uierchandise  fumlsfaed  by  the  plaintiff,  and 
for  $100  alleged  to  have  been  adi-anced  and 
loaned  by  plaintiff,  and  for  $1,644.29  for 
goods  sold  and  delivered  by  the  Hodges-Cook 
Mercantile  Company  on  a  claim  assigned  to 
the  plaintiff.  Judgment  by  default  was  en- 
tered against  both  defendants.  Thereafter 
the  Cherry  Creek  Irrigation  Company,  the 
only  appellant,  moved  to  set  aside  the  default 
and  Judgment  entered  against  that  compuiy, 
assertiztg  that  It  had  a  meritorious  and  com- 
plete defense  to  the  action.  Tb]B  motion  was 
accompanied  by  aflldavlts,  Including  one  by 
the  defendant  6.  G.  Davis,  stating  that  he 
was  f&mlliar  with  the  causes  of  action  set 
forth  In  the  complaint ;  that  all  of  the  goods 
and  merchandise  was  purchased  by  him 
from  James  A.  Nesbltt  and  the  Hodgea<k)ok 
Mercantile  Company,  and  that  they  well 
knew  that  he  was  personally  liable  for  the 
Indebtedness,  and  that  the  Cherry  Creek  Ir- 
rigation Coiiipoiiy  was  not  responsible  for 
the  same;  that  the  $100  loaned  by  James  A. 
Nesbltt  was  loaned  to  Davis  personally.  Tlie 
court  granted  the  motion  to  set  aside  the 
Judgment,  and  that  company  filed  its  sepa- 
rate answer,  denying  the  allegations  of  the 

•For  ethsr  eases 


complaint  and  the  liability  of  the  company, 
and  the  case  went  to  trial  aa  Us  merits. 

There  was  no  dilute  over  the  goods  fur- 
nished or  the  amounts  of  the  claims  sued 
upon.  The  company  contended  that  Davla 
alone  was  liable.  The  essential  Acts  shown 
by  the  evidence  and  the  findings  of  tbe  conrt 
are  nndlspnted.  Davis  Investigated  and  on- 
dertook  an  extensive  irrigation  project  for 
storing  and  conserving  the  waters  of  Cherry, 
Cottonwood,  and  Pine  creeks,  mainly  in  Nye 
county,  by  means  of  a  reservoir  at  the  junc- 
tion of  these  creeks.  The  water  so  caa- 
serred  was  to  be  used  In  Uncoln  county. 
Davis  secured  In  his  own  name  from  the 
state  engineer  a  permit  to  appropriate  the 
waters  of  the  three  creeks,  and  also  secured 
In  bis  own  name  a  reservoir  right  of  way  from 
the  United  States.  It  was  a  part  of  bis  orig- 
inal plan  to  organize  a  corporation  for  his  ir- 
rigiitioD  project  Before  commendog  the  ac- 
tual construction  of  the  dam,  Davis  arranged 
with  a  number  of  men  to  work  for  a  share 
of  stock  a  day,  this  stock  to  be  issued  as 
soon  as  the  corporation  was  formed,  and 
their  supplies  were  to  be  furnished  free  of 
charge.  At  that  time  the  stock  was  valued 
at  $3  per  share.  About  the  time  the  con- 
struction work  was  commenced  Davis  began 
buying  supplies  from  Nesbltt,  to  be  used  at 
the  project  snd  for  many  months  he  pur- 
chased from  Nesbltt  from  $500  to  $800  a 
month.  For  a  long  time  these  were  prac- 
tically cash  transactions,  aud  the  act^ounts 
did  not  run  more  than  one  or  two  months 
without  being  fully  paid.  Davis  paid  Nesbltt 
all  that  was  owing  up  to  May  1,  1909,  and 
did  not  pay  any  more  to  Nesbltt  after  that 
date,  but  continued  to  purchase  supplies  from 
Nesbltt  In  May,  June,  and  July  of  that  year, 
and  also  In  tbe  summer  of  that  year  obtain- 
ed supplies  from  tbe  Hodges-Cook  Mercantile 
Company. 

At  the  "organization  meeting  of  the  Incor- 
porators and  stockholders"  of  the  Cherry 
Creek  Irrigation  Company  on  December  16, 
1008,  G.  G.  Davis  was  elected  secretary  and 
treasurer.  At  that  meeting  the  dlrect(n« 
adopted  a  resolution  authorlalug  the  Issu- 
ance of  130,000  shares  to  Davis,  and  tbe  i>- 
soance  of  not  to  exceed  12,000  shares  of 
stock  for  distribution  to  tbe  mea  for  tb^ 
woric  In  pursuanoe  of  their  understanding 
with  Davis.  The  stock  was  issued  accord- 
ingly In  April.  1909.  Thereupon  Davis  ex- 
ecuted and  d^vered  a  deed  to  the  con^any, 
dated  April  2,  1909,  conveying  to  the  com- 
IMuy  tbe  reeerv4^,  right  of  my,  water 
rights,  and  improvements,  with  tbe  appurte- 
nances, prlvllegea,  and  franchises  Incident 
thereto,  and  ail  the  interests  of  Davis  in  tbe 
property,  including  tbe  reserved  site,  dam, 
headgatee,  cnlvorts,  ditches,  and  aplUwaya 
The  deed  was  recorded  In  tbe  office  of  the 
county  recorder  In  Lincoln  county  on  tbe  Sd 
day  of  April,  1900.  Davis  was  president  and 
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manager  of  the  affairs  of  the  company  at  all 
times  after  the  directors'  meeting,  and  there- 
after had  foil  <Aarge  of  all  that  was  done  at 
the  project. 

The  court  found  that  In  selling  goods  to 
Davis,  the  plaintiff  and  his  assignor,  while 
they  necessarllr  gave  credit  to  Davis,  not 
knowing  any  other  person  in  the  transaction, 
still  held  to  the  project,  and  extended  credit 
to  Davis  chiefly  because  of  his  extensive  op- 
erations in  connection  with  this  irrigation 
work.  In  May,  Jane,  and  July,  1909,  Davis 
and  some  30  or  40  men  were  engaged  In  com- 
pleting a  12-mile  canal  in  connection  with 
the  project  The  court  further  found  that 
Davis,  in  purchasing  goods  and  snppUes  from 
plaintiff  and  his  assignor,  did  not  buy  any 
of  the  goods  for  himself  or  for  bis  own  ben- 
efit, but  purchased  all  of  them  as  the  agent 
of  the  defendant  company,  and  that  it  was, 
in  fact,  the  company  that  bought  all  of  the 
goods  and  supplies,  through  its  manager  and 
general  agent,  G.  O.  Davis,  from  tlie  plain- 
tiff and  his  assignor;  that  all  of  the  goods 
were  used  by  the  company  at  the  IrrlgatUm 
project,  and  that  the  company  received  the 
ezdualve  benefit  of  all  godda  and  merchan- 
dise famished;  that  Davla,  In  paying  cnit 
bla  own  money,  did  bo,  at  least  at  all  times 
snhseguent  to  tbB  organization  ot  the  com- 
pany, not  for  himself,  but  for  the  company, 
and  tiiat  the  understanding  on  the  part  of 
the  directors  of  the  aftaln  of  the  corpora- 
tion was  that  the  mcmey  was  to  be  spent  In 
behalf  of  the  corporation  for  Its  ezclnslTe 
benefit,  and  that  Davis  was  to  receive  stock, 
not  only  tor  all  property  whldi  he  was  to 
deed  over  to  the  company,  bat  for  all  mon- 
eys expended  by  him  in  connection  with  the 
project. 

The  Judgment  was  rendered  In  favor  of 
the  plaintiff  for  the  amonnt  claimed  and  for 
the  supplies  furnished  as  alleged  in  the  sec- 
ond and  third  causes  of  action  of  the  com- 
plaint The  $100  alleged  to  have  been  loaned 
in  the  second  cause  of  action  was  found  to 
be  for  Davis  personally  and  Is  not  Included 
In  the  judgment 

[1]  The  main  objection  urged  upon  the  ap- 
peal Is  that,  as  Davis  was  the  agent  and  the 
company  the  undisclosed  prln<dpal,  the  plain- 
tiff should  have  elected  to  hold  either  Davis 
or  the  company,  and  is  not  entitled  to  a  judg- 
ment against  both.  It  does  not  appear  that 
at  the  time  the  judgment  was  taken  by  de- 
fault against  Davis  and  the  company,  the 
plaintiff  was  aware  of  this  condition.  If,  In 
moving  to  set  aside  the  default,  by  answer, 
and  at  the  trial,  the  company.  Instead  of 
denying  and  trying  to  avoid  all  liability,  had 
claimed,  as  now  asserted,  that  the  plaintiff 
must  elect  which  It  will  hold,  the  company 
would  be  in  a  better  position  to  have  Its  con- 
tention determined.  Having  contested  on  the 
ground  that  it  is  in  no  way  liable,  without 
asserting  at  the  trial  that  the  plaintiff  should 
elect,  we  think  the  company  has  waived  Its 


right,  If  any,  to  now  assert  that  the  plaintiff 
cannot  recover  because  it  did  not  elect  to 
hold  either  the  company  or  Davis  when  It 
was  making  a  contention  against  any  liabil- 
ity. 

[2,3]  As  all  the  goods  for  which  payment 
was  not  made,  and  for  which  recovery  is 
now  sought,  were  furnished  for  the  use  and 
benefit  of  the  company  after  Its  Incorporation, 
and  after  it  had  acquired  the  property  by 
deed,  the  company  is  equitably  and  legally 
liable  for  the  merchandise  so  famished.  The 
sole  defense  being  on  the  merits  at  the  trial, 
the  main  doctrine  of  election  should  not  ap- 
ply. It  is  apparent  that  the  plaintiff,  by  su- 
ing the  company,  by  going  to  trial,  and  upon 
this  appeal,  elects  to  hold  the  company  re- 
sponsible for  the  goods  furnished.  If  under 
tbese  circumstances  Davis  were  before  the 
court,  claiming  that  he  should  be  released 
from  the  judgment  because  the  plaintiff  has 
elected  to  hold' the  company  for  the  value 
of  the  supplies  furnished  to  the  company 
and  for  the  company  on  his  order,  it 
would  become  necessary  to  determine  the 
questions  presented  by  the  briefs,  relating  to 
whether  the  plaintiff  is  entitled  to  judgment 
against  both  or  only  one  of  the  defendants. 

[4]  It  should  not  be  held  that  the  plaintiff's 
act  In  bringing  suit  against  both  Davis  and 
the  company  before  the  plaintiff  was  aware 
that  Davis  was  acting  as  the  undisclosed 
agent  of  the  company,  amounted  to  an  elec- 
tion by  plaintiff  to  hold  Davis,  and  that 
therefore  the  company  cannot  be  held  re- 
sponsible. With  as  much  reason  it  could  be 
said  that,  by  suing  both,  the  plaintiff  elected 
to  hold  the  company,  and  that  therefore 
Davis  was  released,  and  that  consequently 
neither  the  company  nor  Davis  would  be 
liable.  If  the  plaintiff  had  first  sued  Davis, 
and  had  later  brought  an  action  against  the 
company  for  the  same  debt  the  company 
would  be  In  a  better  position  to  claim  that 
the  plaintiff  elected  to  hold  Davis,  and  that 
therefore  the  company  was  released.  In  his 
o^nlon  the  learned  district  judge  said: 

"In  the  preaeot  case  both  the  principal  and 
the  agent  were  Joined  as  defendants.  No  mo- 
tion was  made  by  either  of  the  defendants  at 
any  time  that  the  plaintiff  be  reouired  to  elect 
which  of  the  defendants  he  would  look  to.  Even 
after  the  evidence  was  in,  no  such  motion  was 
made.  Certainly  the  plaintiff  did  not  elect  to 
hold  either  the  principal  or  agent  by  commenc- 
ing suit  agiinst  both,  and  the  Judgment  whidi 
now  stands  upon  the  record  afminst  the  axent 
wag  entered  aimultaneonsl;  with  the  judgment 
that  was  entered  against  the  defendant  com- 
pany ;  both  judgments  being  entered  by  the 
clerk  of  the  court  by  default.  The  defendant 
company  succeeded  in  having  the  default  against 
it  set  aside,  thus  leaving  the  default  Judftment 
against  the  agent  In  full  force  and  effect  In 
view  of  all  the  drcumstances  of  this  case,  the 
court  does  not  believe  that  it  would  be  within 
the  spirit  of  the  rule  to  hold  that  the  plaiotifl 
had  elected  to"  hold  only  the  agent." 

[5]  If  the  company  had  raised  an  Issue  in 
the  answer,  or  had  asserted  at  the  trial  that, 
if  the  company  were  liable  at  all,  it  was  only 
as  an  nndlscloaed  principal,  and  that  there- 
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fore  the  plaintiff  must  elect  wbl<ih  he  will 
liold,  or  it  the  goods  for  the  price  of  whidi 
recOTery  Is  sou^t  had  been  sold  and  deliv- 
ered to  Davis  b^ore.  instead  of  to  the  com- 
pany after,  It  had  been  Incorporated,  and  the 
iwoperty  had  6eeQ  deeded  by  Davis  to  the 
company,  more  serious  questions  would  be 
presented.  The  court  found  under  the  tes- 
timony of  DstIs  that  he  regarded  himself 
as  the  company.  The  fact  that  be  had  the 
con^any  give  tiim  stodc  after  the  property 
had  been  deeded  to  the  company,  and  after 
the  company  had  been  served  with  summons 
in  this  action  and  had  notice  of  the  plaintiff's 
datms,  to  reimburse  Davis  for  the  merchan- 
dise sold  by  the  plaintiff  and  his  assignor, 
and  for  advances  made  by  Davis  before  and 
after  the  company  was  Incorpomted  and  the 
property  deeded  to  the  company,  is  no  reason 
why  the  company  should  not  pay  the  plaintiff 
for  the  merchandise  furnished. 

The  judgment  of  the  district  court  Is  af- 
flrmed. 

NORCROSS,  J.,  concurs.  McCARBAN,  J., 
having  become  a  member  of  the  court  after 
the  argument  and  submission  of  the  cam,  did 
not  participate  in  the  opinion. 


FIRST  NAT.  BANK  OF  SAN  FBANOISOO 

V.  NYB  OOUNTT.    (No.  2042.) 
(Supreme  Court  of  Nevada.    Dee.  81,  1914.) 

1.  Statutes  (|  120*)— Subject  and  TnxB. 

Act  March  13,  1903  (Laws  1903,  c.  78)  |S 
6,  7  (Rev.  Laws,  H  3831,  3832),  anthorizing 
county  commissioners,  in  case  of  great  neces- 
sity or  emergency,  to  make  a  temporary  loan, 
and  requiring  them  at  the  next  tax  levy  to  make 
a  levy  for  its  payment,  does  not,  in  violation  of 
Const,  art.  14,  {  17,  relate  to  a  snbjeet  not 
euibraced  in  the  titl&  "An  act  rdatins  to  coun- 
ty government  and  the  reduction  of  the  rate  of 
county  taxation." 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  168-172;  Dec.  Dig.  |  120.*] 

2.  Counties  (g  171*)— ComnssioireBS— Pow- 
iss— Neootiablb  Notes. 

County  commission's  cannot  issue  nego- 
tiable notes  unless  power  is  given  expressly  or 
by  clear  implication. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  8  260;  Dec.  Dig.  J  171.*] 

8.  CouNTTES  (8  171*)— ComnflBioifiM— Pow- 

EBS— Negotiable  Notes. 

Under  Act  March  13,  (Lews  1903,  c 

78)  81  6,  7  (Rev.  Laws,  SS  3831,  3832),  author- 
izing county  commissioners,  In  case  of  great 
necessity  or  emergenc;,  to  make  a  temporary 
loan,  and  requiring  them  at  the  next  tax  levy 
to  levy  an  extra  tax  to  pay  it,  no  power  to 
execnte  a  negotiable  note  to  secure  the  payment 
can  be  implied. 

[Ed.  Note.— For  other  eases,  see  Counties, 
Cent  Dig.  8  260;  Dec.  Dig.  8  171.*] 

4.  Countieb  <S  171*)— CoionssiowEBS— Pow- 
KBB— Neootxabub  Notbs— "Stbictlx  Neces- 

BABT." 

Giving  negotiable  notes  for  temporary  loans 
made  by  county  commissions  in  case  of  great 
necessity  or  emergency,  to  be  paid  for  from  the 
next  tax  levy,  under  authority  of  Act  March  13, 
1908  (Laws  1903,  c.  78)  |8  6,  7  (Bev.  Laws,  H 


8881,  8882),  is  not  within  Act  March  8.  1S66 
(Laws  1864-65,  c.  80)  8  8,  snbd.  13.  empower- 
ing oauntT  conunisaioners  to  do  thiogs  'Strictly 
necessary"  to  tha  full  discharge  of  Uieir  pow- 
era. 

[Ed.  Note.— For  other  cases,  see  Counties 
CJent  Dig.  f  260 ;  Dec  Dig.  8  171.*] 

5.  Counties  (8  153*)— Iaans  bt  Couoasioiv- 
EBs— Estoppel. 

A  county  having  had  the  benefit  of  money 
obtained  by  county  commissioners  on  a  tem- 
porary loan  under  Act  March  13,  19(^  (Laws 
1906.  c  7$  8  6,  is  estopped  to  assert  that 
there  did  not  exist  a  case  of  great  necessity  or 
emergency  authorizing  the  commissioners  mak- 
ing the  loan. 

[EA.  Note.— For  other  cases,  see  Countiea, 
Cent  Dig.  8  214;  Dec.  Dig.  8  163.*] 

6.  Countieb  (8  213*)  —  Cums  — Pbesehta- 
TIONS  FOB  AlXOWAirCB— Notkb  OF  CoHua- 

8I0NEB8. 

The  orders  of  county  commissioners  author- 
icing  issuance  of  notes,  and  their  subsequent 
issuance  thereof,  constitute  them  approved  liqui- 
dated demands  against  the  county,  which  there- 
fore need  not  be  presented  to  the  board  for 
allowance  before  action  thereon,  and  this  though 
they  be  not  negotiable. 

[Ed.  Note.— For  other  cases,  see  Coon  ties. 
Cent  Dig.  {8  342,  343 ;  Dec  Kg.  8  213.*1 

7.  Counties  (8  171*)— Notes  or  Countt  Com- 
lasnoNEBs— Neootxabilitt. 

County  commissioners  having  no  power  to 
Issue  negotiable  notes,  notes  issued  by  tnem  will 
be  regarded  as  nonn^otiable. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  8  260 ;  Dec  Dig.  8  l71.*l 

8.  Bnxs  ANn  Notes  (8  320*)— Nonnegotia- 
blb— acnon  bt  assio neb— defenses  and 
Set-Oit. 

By  express  provision  of  Civ.  Frac.  Act  8 
40,  action  on  a  aonnegotlBble  note  by  its  as- 
signee is  subject  to  any  set-off  or  defense  ex- 
isting at  the  time  of  or  "before  notice  of  the 
assignment 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  88  760-761)6,  762%;  Dw!. 

Dig.  8  320.*] 

9.  Banks  and  Banking  (8  135*)— Insolvbn- 
OT— Set-Oft  or  Deposit  Against  Note. 

No  demand  is  necessary  for  a  deposit  in. 
an  Insolvent  bank  In  order  to  set  it  off  ag^nst 
a  note  of  the  depositor  in  the  hands  of  the  re- 
ceiver. 

[Ed.  Note^— For  other  cases,  see  Banks  and 
Banking,  Oeat  Dig.  81  375-879;  Dee.  Dig.  8 
135.*! 

10.  Bnxs  AND  Notbs  a  469*)— AonoN  bt  Ab- 
aioin»— Nbcbssart  pabtzbs. 

In  an  action  against  a  county  on  its  note, 
given  a  bank,  bv  the  assignee  thereof,  neither 
the  receiver  of  uie  bank  nor  ita  preferred  <sed- 
itors  are  necessary  partiea;  any  questions  of 
preference  being  for  the  reeeivership  matter. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  88  1424-14St;  Dec.  Dig.  8 
459.*] 

Appeal  from  District  CJoort;  IHjb  Gounty; 
John  S.  Orr,  Judge. 

Action  by  the  First  National  Bank  of  San 
Francisco  against  Nye  County.  Jndgment 
for  plaintiff,  and  def«idant  aK>eal8.  Bever»- 
ed,  with  directions. 

This  action  Is  one  to  recover  on  four  dis- 
tinct causes  of  action,  three  tit  which  are 
based  upon  three  promissory  notes  executed 
by  the  county  commiasloners  of  Nye  connty 
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to  tbe  Nye  &  Onuabr  Cbimtr  Bank,  dated 
req>ectlTel7  October  2,  1907,  OeCotwr  16, 
19OT,  ud  April  8, 190&  Tbe  foartb  catue  of 
acttm  la  for  tbe  amonnt  of  tbe  acsregate 
of  tbe  tbree  notes  apon  tbe  theory  of  momy 
bad  and  recetrad. 

Tbe  demurrer  of  the  defendant  to  the 
amended  complaint  haviiis  been  overruled, 
tbe  defendant  anaw^ed,  and  to  tbe  answer 
of  defendant  tbe  platnttS  demurred,  and 
made  a  motion  to  atrike,  the  demurrer  and 
motion  to  strike  reaching  erery  allegation 
and  defense  in  the  answer.  Tbe  demurrer 
waa  soatidned,  and  tbe  motion  to  atrike 
granted.  Tbe  defendant  dedined  to  amend 
tta  answer,  and  a  judgment  waa  giren  for 
Oie  pi«««t«ff,  tnm  wMcb  Jodgmoit  appeal  la 
taken  to  this  court 

The  facts,  therefore,  mast  be  taka  from 
tbe  allegationa  of  tbe  answer.  It  therefore 
appears  that  on  September  6, 1907,  tbe  board 
of  coonty  conunlaalonerB  of  tbe  defendant, 
Nye  oonn^,  adopted  a  reaointlon  purport- 
ing to  autborlse  tbe  negottatton  of  an  emer- 
gency loan,  which  resolution  was  thereafter 
approved  by  the  atate  board  of  xevenne  on 
tbe  28d  day  of  September,  1907,  and  the 
resolution  of  the  state  board  of  reraiue  waa, 
on  tbe  26tb  day  of  September,  1007,  record- 
ed bi  tbe  minutes  ot  the  board  of  county 
commiaalonera  of  Nye  oonnty*  Assuming  to 
act  under  and  by  rirtne  of  tin  autboriiy  ct 
aaid  resolution,  tbe  coun^  commlasitnierB  of 
Nye  county  executed,  on  tbe  2d  day  of  Oc- 
tober. 1007,  on  tbe  IStb  day  of  October,  1007, 
and  on  tbe  Sth  day  of  April,  1908,  three 
promissory  notes  in  respectlTdy  tbe  soma  of 
$2,514.95.  $10,000.  and  $10,000,  each  of  tbeae 
notea  beadng  Intwest  at  tbe  rate  of  12  per 
cenL  per  annum  from  tbe  date  thereof  until 
paid,  and  being  payable,  under  the  terms 
th«reof,  on  December  81,  1908,  and  also  pro- 
viding for  attorney's  fiees  in  the  event  of 
suit.  The  notes  all  being  In  tbe  same  form, 
except  as  to  date  and  amount,  a  oopy  of  cms 
only  will  be  set  out  It  reads: 

"Wberaa^  on  the  Sth  day  of  September,  A. 
D.  1007,  the  board  of  county  commissioDera  of 
Nye  county  passed  and  entered  upon  their 
mmntea  a  tPRolution  Indorsed  by  the  respective 
members  of  that  board  to  the  effect  that  a  loan 
be  ntvodated  In  the  sum  of  forty  thoosand  dol- 
lars in  order  to  conduct  the  affairs  of  Nye  coun- 
ty;  and 

"Whereflft.  the  said  resolution  was  forwarded 
to  the  honorable  state  board  of  reventie ;  and 

"Whereas,  that  body^  consistina  of  the  Honor- 
able John  Spariia,  as  Govertior,  J.  F.  EEgers,  aa 
Comptroller,  and  the  Honorable  R.  G.  Stoddard, 
as  Attorney  Gieneral,  duly  authorised  tbe  said 
board  of  county  conmlsSionerB  of  Nye  county 
in  accordance  with  law  to  negotiate  said  emer- 
gency loan : 

"Now,  therefore,  the  said  board  of  county 
commlsrioners,  consistinit  of  W.  T.  Cuddy,  as 
chairman,  and  B.  F.  Undsay  and  J.  J.  HcQuil- 
lan,  in  order  to  carry  out  the  provlBions  of  said 
resolution  aa  passed  on  September  Sth,  do 
hereby  enter  Into  this  promisRory  note  binding 
the  credit  of  Nye  county  for  the  payment 
thereof: 

"Tonopah,  Nevada,  October  2,  1907. 
"On  or  before  December  31,  1908,  without 
grace,  the  county  of  Nye,  in  uie  state  of  Ne- 


vada, promises  to  pay  to  the  Nye  A  Ormsby 
Comity  Bank,  or  order  at  its  tunkin^  office  in 
Tonopah,  Nye  county,  Nevada,  the  sum  of  two 
thousand  Ave  hundred  and  fourteen  ($2,C14.95> 
dollars  and  ninety-five  cents,  in  gold  coin  of  the 
United  States,  with  interest  at  the  rate  of 
twelve  (12%)  per  cent,  per  annum  from  date 
nntH  paid,  for  value  received,  and  in  case  of  suit 
or  action  being  instituted  to  collect  this  note,  or 
any  p(u1don  uiereof,  the  said  county  promisee 
to  pay  such  additional  sum  as  the  court  may 
adjudge  reasonable  as  attorney's  fees  in  the 
wid  suit  or  action. 

"[Signed]   W.  T.  Cuddy, 

"Jas.  J.  McQuillan, 
"S.  F.  Lindsay, 
"County  Oommissionera  of  Nye  County,  Acting 
in  and  for  Said  County,  Binding  the  Said 
County  for  Uw  Payment  of  the  Above 
Nots.''^ 

Some  time  prior  to  December  81,  1008,  tbe 
Nye  &  Ormsby  County  Bank  assigned  these 
notes  to  tbe  First  National  Bank  of  San 
Francisco,  tbe  idalntlfl  In  the  action.  Tbe 
notea  were  never  presNited  to  ttie  board  of 
county  eomuilBSioners  for  allowance  and  ap- 
proval eltlier  within  six  months,  or  at  any 
time  thereafter. 

It  also  al&rmatlT^  appeara  from  tbe 
pleadings  of  tbe  case  that  die  note  at  April 
8,  1908,  waa  ezecnted  pnrsoant  to  said  reso- 
lution of  tbe  Sth  day  of  S^ittember,  1907,  and 
after  tbe  first  Monday  in  March,  1908,  tbe 
time  for  the  first  tax  levy  following  the 
passage  of  the  emergoicy  resolution. 

It  further  appeara  from  the  answer  that 
for  a  long  time  prior  to  the  28d  day  of  Feb- 
ruary, 1909,  the  Nye  &  Ormsby  County  Bank 
was  a  dedgnated  depository  of  Nye  county, 
and  that  the  county  treasurer  had,  at  divers 
and  sundry  times  during  the  period  Inter- 
vening, placed  on  special  deposit  for  safe- 
keeping, and  as  a  trust,  wltii  the  Nye  &  Orms- 
by County  Bank  at  Ite  brandi  <Ace  at  Tono- 
pah, upon  <v>en  account  for  the  use  and 
benefit  of  the  defendant,  a  balance  aggre- 
gating the  sum  of  $66,680.36;  that  tbe  Nye 
&  Ormsby  County  Bank  became  hiaolvent, 
and  finally  closed  its  doors  upon  the  23d  day 
of  February,  1909.  at  which  time  it  had 
upon  deposit  of  the  moneys  of  Nye  county 
aforesaid  said  sum  of  $66,686.36;  that  no 
part  of  that  amount  has  ever  been  paid  to 
the  county  by  the  Nye  &  Ormsby  County 
Bank;  tltat  the  defondant  never  had  sny 
notice  or  knowledge  of  the  assignment  of  the 
so-called  promissory  notes  or  indebtedness 
from  the  Nye  A  Ormsby  County  Bank  to  tbe 
plaintiff;  and  tliat  the  plalutlfl  failed  and 
neglected  to  apprise  tiie  defendant,  Nye 
county,  of  the  transfer  of  said  notes,  or  tbe 
amount  due  thereon,  until  long  subsequent  to 
the  maturity  thereof,  and  a  Icmg  time  sub- 
sequent to  tbe  23d  day  of  February.  1900, 
after  the  Nye  &  Ormsby  County  Bank  had 
closed  its  doors  and  ceased  business. 

It  is  further  alleged  in  the  answer  that  at 
the  time  of  the  transfer  and  Indorsement  of 
the  promissory  notes  set  forth,  and  of  the 
transfer  of  all  the  causes  of  action  set  fortli 
in  plaintiff's  complaint,  by  the  Nye  A  Orms- 
by County  Bank,  tbe  said  Nye  *  Ormsby 
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€oiml7  Bank  was  insolTent  and  nnable  to 
pay  plaintur,  or  any  of  its  depositors  or  other 
creditors,  and  that  tlie  plaintiff  In  tills  ac- 
tion well  knew  the  same. 

It  is  fartlier  alleged  that  on  the  Sl«t  day 
of  December,  1908,  this  d^endant  had  on 
deposit  with  the  Nye  &  Ormsby  County  Bank 
ample  funds  ^wlth  which  to  liquidate  and 
pay  the  notes,  together  with  the  Interest 
thereon,  having  on  deposit  $77,753.79,  which 
sum  Included  the  $22,703.09,  the  emergency 
tax  fund,  which  had  been  levied  and  collected 
against  the  taxable  property  of  Nye  county 
for  the  express  purpose  of  paying  the  In- 
debtedness set  forth  In  plaintiff's  complaint, 
all  of  which  the  plaintiff  well  knew  and  was 
fully  advised;  that  the  amount  of  said 
emei^ncy  tax  fund  on  deposit  with  the  Nye 
&  Ormsby  County  Bank  on  the  31st  day  of 
December,  1908,  and  thereafter  and  up  to  the 
23d  day  of  February,  1909,  the  date  of  the 
closing  of  said  Nye  &  Ormsby  County  Bank, 
was  ample  and  sufficient  to  settle  the  emer< 
gency  Indebtedness  and  pay  the  so-called 
notes  and  obligations  held  by  the  plaintiff; 
that  the  demands  of  plaintlft  are  counter- 
claimed  by  the  deposit  aforesaid,  and  thereby 
nmply  paid  and  compensated. 

It  further  appears  that  the  defendant  had 
no  notice  at  any  time  prior  to  March,  1909, 
of  the  transfer  of  the  Bo-caUed  promissory 
notes  from  the  Nye  &  Ormsby  County  Bank 
to  the  plaintiff  in  tills  action,  and  that,  on 
the  contrary,  they  were  given  to  understand 
and  were  Informed  by  the  officers  of  the  Nye 
&  Ormsby  County  Bsnk  that  no  transfer  of 
any  kind  had  ever  been  made  of  the  said 
notes,  and  that  this  defendant  relied  upon 
such  Information;  that  at  the  time  of  the 
transfer  of  said  notes  from  the  Nye  &  Orms- 
by County  Bank  to  the  plaintiff  the  Nye  & 
Ormsby  County  Bank  was  insolvent,  and  that 
plaintiff  had  knowledge  and  notice  of  Its 
Insolvency,  and  that  these  notes,  and  other 
notes  and  collateral  in  the  hands  of  the  Nyg 
&  Ormsby  County  Bank,  were  transferred  to 
the  plaintiff  as  collateral  security  for  pre- 
existing indebtedness  due  plaintiff  from  the 
Nye  &  Ormsby  County  Bank,  and  tbat  the 
plaintiff  in  this  case  knew,  and  had  knowl- 
edge, that  the  Nye  &  Ormsby  County  Bank 
was  a  depositary  of  the  public  funds  of  de- 
fendant, Nye  county,  and  in  constant  re- 
ceipt of  money  from  the  detwdant 

It  is  further  alleged  in  the  answer  that  the 
plaintiff,  In  cmmectlon  with  the  Nye  & 
Ormsby  County  Bank,  and  with  its  officers, 
and  well  knowing  the  Insolvency  of  said 
bank,  conspired  and  contrived  to  obtain  an 
undue  advantage  and  preference  over  other 
creditors  and  depositors  of  the  bank,  and 
particularly  to  the  wrung  and  injury  of  the 
defendant,  and  ^d  obtain  an  unlawful  pref- 
erence in  the  payments  of  its  obligations 
from  the  Nye  &  Ormsby  County  Bank  to  the 
wrong  and  injury  of  this  defendant. 

It  is  further  alleged  In  the  anawei,  aa  a 


defense,  tbat  tlie  First  National  Bank  at 
San  Francisco  obtained  an  nnlawfal  pref- 
erence orer  this  defendant  in  having  trans- 
ferred to  it,  not  only  tiie  notes  of  Nye  coun- 
ty, bat  other  ooUateral  securities  and  negoti- 
al^  conunerdal  paper,  all  of  which  wer& 
transferred,  aoctffding  to  the  aUegationa  of 
the  answer,  as  security  for  pre^lstlng  in- 
debtedness doe  and  payable  tram  the  Nye 
&  Ormsby  County  Bank  to  the  plalntlfl; 
that  the  pre-extsting  Indebtedness  due  tram 
the  Nye  ft  Omud>y  County  Bank  to  the  plain- 
tiff cmslsted  of  two  negotiable  sffomlssory 
notes  dated  March  6,  1908,  made  and  execut- 
ed by  the  Nye  &  Ormsby  County  Bank  to  the 
plaintiff  In  the  snm  of  $50,000,  with  Interest 
at  0  per  cent  per  annum,  and  a  furtiner 
promissory  note  hearing  date  of  December 
28,  1907,  made  and  executed  by  the  Nye  & 
Ormsby  County  Bank  to  the  plaintiff  for  the 
principal  sum  of  f 100,000,  with  lnta«st  at  the 
rate  of  7  per  cent  per  annum  from  date 
until  paid;  that  each  of  said  loans  were 
made  long  prior  to  the  transfer  ot  the  notes 
mentimed  in  the  complaint  and  the  other 
negottaUe  and  commercial  paper  thereafter 
transferred  to  the  plaintiff;  that  each  of  said 
notes,  upon  the  respectlTe  dates  of  issuance 
and  execution  and  delivery,  were  respectively 
Indorsed  by  Frank  OoMen,  and  at  said  time 
said  Frank  Golden*  as  said  Indorser,  did 
said  indorsement  waive  i»resentation  thereof 
to  the  maker,  demand,  protest,  and  notice 
of  nonpaymrat,  and  did  guarantee  the  pay- 
ment of  the  same;  that  at  the  time  of  mak- 
ing said  Indorsements  and  personal  guarantee 
of  each  of  said  promissory  notes  Frank 
Golden  was,  and  at  all  times  thereafter,  until 
the  closing  ijt  said  institution  on  the  23d 
day  of  February,  1909,  the  president  and  a 
director  of  the  Nye  Se  Ormsby  County  Bank; 
that  said  preference  was  unlawful,  illegal, 
and  void. 

As  a  further  defense,  the  answer  alleges 
that  between  tiie  Ist  day  of  January.  1907. 
and  the  23d  day  of  ManA,  1909.  B.  F.  Gil- 
bert was  the  duly  elected  treasurer  of  Nye 
county,  and  tiiat  at  all  times  and  dates  be- 
tween the  1st  of  August,  1907,  and  Febru- 
ary 23,  1909,  the  Nye  St  Ormsby  County 
Bank  was  the  duly  draignated  and  apptdnted 
depositary  of  the  ftmds  of  Nye  county,  es- 
pecially those  coming  into  the  custody  and 
control  of  the  treasurer ;  that  the  First  Na- 
tional Bank  of  San  Francisco,  tlie  plaintiff 
herein,  was  at  all  times  between  January 
1,  1908,  and  February  28,  1909.  folly  inform- 
ed and  acquainted  with  the  relation  that 
existed  betwera  the  Nye  &  Ormsby  County 
Bank  and  the  df^endant  Nye  county,  and 
knew  that  the  Nye  &  Ormsby  Ooonly  Baid^ 
was  a  depositary  of  funds  and  mone^m  of 
said  Nye  county,  particularly  the  funds  of 
the  county  comirg  into  the  hands  of  the 
treasurer,  Mr.  Gilbert;  that  at  the  times 
and  dates  mentioned  In  the  plaintiff's  com- 
plaint, and  under  and  pursuant  to  the  aa- 
thori^  of  section  6  of  an  act  of  the 
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latnre  entltied  "An  act  relating  to  cotmt7; 
government  and  the  reduction  of  the  rate  of 
county  taxation,"  approved  March  IS,.  1003, 
Kye  count?  negotiated  an  emergency  loan 
from  the  Nye  &  Ormsby  County  Bank  at  Ton- , 
opah.  In  the  sum  of  ¥22,514.95»  and  issued  as 
evidence  thereof  the  alleged  promissory  notes 
spedflcally  set  out  In  plaintiCPB  complaint; 
that  at  the  first  tas  levy  thereafter,  and  for 
the  purpose  of  paying  off  said  loan,  and  in 
compliance  with  section  7  of  said  act,  the 
defendant,  Nye  county,  levied  and  collected 
an  emergency  tax  upon  the  property  in  Nye 
county  sufficient  to  pay  said  emergency  loan; 
that  said  loan  was  due  and  payable  accord- 
log  to  the  terms  thereof,  upon  December  31, 

1908,  at  the  banking  office  of  the  Nye  & 
Ormsby  County  Bank  at  Tooopah,  Nev.;  that 
on  the  day  of  maturity  the  defendant,  Nye 
county,  bad  on  deposit  with  the  Nye  & 
Ormsby  County  Bank,  at  its  Tonopah  office 
and  brancb,  $79,753.70,  which  sum  included 
the  emergency  tax  which  had  been  levied 
for  the  purpose  of  pa^'tng  said  emergency 
loan ;  that  on  January  5,  1909,  Nye  county, 
by  and  through  its  county  auditor,  after  a 
demand  for  payment  by  the  Nye  &  Ormsby 
Coun^  Bank  had  been  made,  presented,  of- 
feP3d,  and  tendered  to  the  Nye  &  Ormsby 
County  Bank  at  Tonopah  a  check  on  said 
Nye  &  Ormsby  County  Bank,  and  upon  the 
deiKwIt  of  Nye  county  therein,  and  drawn 
against  said  emergent^  fund  in  the  sum  of 
$22,703.09,  in  payment  of  said  loan,  principal, 
and  interest:  that  the  Nye  &  Ormsby  County 
Bank  informed  the  auditor  of  this  defendant 
that  the  alleged  notes  were  in  the  branch  of- 
fice at  Carson  City,  and  that  they  would 
send  and  get  them;  that  said  notes  were 
never  presented,  nor  was  any  claim  or  de- 
mand ever  made  for  the  same  until  long 
thereafter,  and  after  the  failure  and  closing 
of  the  Nye  &  Ormsby  County  Bank,  when, 
upon  demand  for  payment  bel^  made  by  the 
plaintiff,  defendant,  Nye  county,  learned  that 
plaintiff  was  the  holder  thereof;  that  the 
Nye  &  Ormsby  County  Bank,  being  insolvent, 
closed  its  doors  on  February  23,  1909,  and 
was  Insolvent  on  the  Slst  day  of  December, 
1908;  that  on  February  23,  1909,  the  date  of 
the  closing  of  the  said  Nye  &  Ormsby  Coun- 
ty Bank,  this  defendant  had  on  deposit  the 
sum  of  $06,689.36,  which  Included  the  emer- 
gency fund  amounting  to  $23,917.01  whldi 
had  been  levied  and  collected  for  the  pur- 
pose of  paying  said  loan;  that  at  all  times 
between  December  31,  1908,  and  February  23, 

1909,  defendant,  Nye  county,  had  on  deposit 
with  the  Nye  &  Ormsby  County  Bank  more 
than  $60,000,  and  had  on  deposit  with  the 
Nye  &  Ormsby  County  Bank  the  emergency 
fund,  and  was  ready  and  anxious  and  will- 
ing to  pay  up  said  loan;  that  Nye  county 
relied  upon  and  believed  the  representations 
of  the  Nye  ft  Ormsby  County  Bank  and  its 
officers  that  they  were  the  owners  and  hold- 
ers of  the  notes,  and  were  lulled  into  a  sense 
of  secarity  by  the  nonpreaentatlon  of  said 


notes,  and  by  the  neglect  and  negligence  ctf 
the  plaintiff  to  present  the  same  for  payment, 
and,  having  no  knowledge  of  the  transfer 
thereof  to  plaintiff,  or  of  the  Insolvency  of 
the  Nye  ft  Ormsby  County  Bank,  made  no 
attempt  to  withdraw  Its  deposits  from  the 
Nye  ft  Ormsby  County  Bank,  but,  on  the 
contrary,  relying  upon  Its  absolute  solvency, 
continued  to  make  snld  Nye  ft  Ormsby  Coun- 
ty Bank  a  depositary  of  county  funds,  and 
between  December  31,  1008,  and  February  23, 
1909,  deposited  funds  of  Nye  county  to  the 
extent  of  $32,759.15 ;  that  the  plaintiff,  dup. 
tog  all  of  these  times,  was  a  large  creditor 
of  the  Nye  ft  Ormsby  County  Bank,  and, 
having  full  knowledge  of  the  relations  eslst- 
tog  between  the  Nye  ft  Ormsby  County  Bank 
and  the  defendant,  contrived  and  conspired, 
purposely  and  willfully,  with  the  Nye  ft 
Ormsby  County  Bank  and  Its  officers,  and  for 
the  purpose  of  deceiving  and  defrauding  and 
damaging  the  drfendant,  to  withhold  the 
presentation  of  said  notes  and  notification 
to  defendant  that  It  was  the  owner  and  hold- 
er thereof,  to  the  hope  and  expectation  that, 
by  reason  and  virtue  of  the  large  deposits 
continuously  being  made  by  the  defendant, 
Nye  county.  In  the  defunct  Nye  ft  Ormsby 
County  Bank,  the  said  Nye  ft  Ormsby  Coun- 
ty Bank  could  continue  and  remain  open  for 
a  Considerable  period  of  time,  and  could 
make  payments,  to  part  at  least,  upon  Its 
obligations  to  the  First  National  Bank  of  San 
Francisco ;  that  pursuant  to  the  failure,  neg- 
lect, and  negligence  of  the  plalntior  to  pre- 
sent said  notes  for  payment  at  maturity,  and 
by  reason  of  the  wrongful  acts  of  plaintiff 
to  wltliholdtog  the  presentation  thereof,  and 
witbholdtog  notice  that  it  was  the  owner  and 
holder  of  the  alleged  notes,  the  emergency 
fund  collected  for  the  purpose  of  paying  said 
emei^ncy  loan,  together  with  the  balance 
of  defendant's  deposit  in  the  Nye  ft  Ormsby 
County -Bank,  was  forever  lost  to  this  de- 
fendant, by  reason  of  which  this  defendant 
was  damaged  in  the  sum  of  |66,680.S6. 

The  answer  also  all^^es  that  the  various 
county  governments  and  counties  are  pre- 
ferred creditors  against  all  banktog  Institu- 
tions; that  Elsmeralda  and  Ormsby  counties 
also  lost  D)on«y  In  the  Nye  ft  Ormsby  County 
Bank;  and  that  they  should  therefore  be 
made  parties  to  the  action. 

Geo.  B.  Thatcher,  of  Carson  City,  and  P. 
M.  Bowler,  of  Tonopah,  for  appellant.  H.  B. 
Cooke,  of  Tonopah,  for  respondent 

NORCBOSS,  J.  (after  stating  the  facts  as 
above),  [l]  The  notes  sued  upon  in  this  case 
were  Issued  under  by  virtue  of  the  provisions 
of  sections  6  and  7  of  an  act  entitled  "An  act 
relating  to  county  government  and  the  reduc- 
tion of  the  rate  of  county  taxation,"  approved 
March  13,  1003  (Rev.  Laws,  SI  3831,  3832), 
which  read; 

"Sec.  6.  In  case  of  great  necessity  or  emer- 
gency, the  board  of  commisaioners  by  unnn- 
imoos  vote,  by  tuolotioa  reciting  the  character 
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of  meb- Becessltr  <xt  emergency,  may  anthonse 
a  temporary  loan  for  tlie  pariwse  of  meeting 
■uch  necessity  or  emergency,  but  each  resolu- 
tion shall  not  take  effect  until  it  has  been  ap- 
proved by  resolution  adopted  by  a  majority  of 
the  state  board  of  reveDue,  and  the  resolution 
of  the  state  board  of  revenue  shall  also  be  re- 
corded in  the  minutes  of  the  county  commis- 
sioners. 

"Sec.  7.  It  shall  be  the  duty  of  the  commis- 
slouera  at  the  first  tax  lery  following  the  crea- 
tion of  such  emergency  indebtedness  to  levy 
an  extra  tax  sufficient  to  pay  the  same,  which 
shall  be  designated  'emergency  tax.' " 

It  is  contended  that  boards  of  county  com- 
missionera  are  not  empowered  to  Issue  nego- 
tiable prwilssory  notes  under  the  provisions 
of  section  6,  and,  further,  that  sections  6  and 
7  are  nnconstltatlondl  and  void,  because  re- 
lating to  a  subject  not  embraced  In  the  title 
of  the  act,  in  violation  of  section  17,  art.  4, 
of  the  Constitution. 

The  sections  in  question,  we  think,  are  not 
within  the  constitutional  inhibition.  The 
act  provides  for  a  gradual  reduction  of  0ie 
tax  rate  In  the  several  counties  cf  the  state 
until  a  certain  prescribed  rate  la  reaped, 
which  should  thereafter  be  the  ■mfl-r^mnm 
rate.  Boards  of  commissioners  are  required 
annually,  prior  to  the  flrst  Monday  in  March, 
to  make  a  budget  of  the  amount  estimated  to 
be  required  to  meet  the  expenses  of  conduct- 
ing the  public  business  of  the  county  for  the 
next  ensuing  year.  Such  boards  are  pnAib- 
ited  from  allowing  or  contracting  for  any 
expenditure  unless  the  money  for  the  pay- 
ment thereof  la  In  the  treasury  ami  especially 
set  aside  for  such  payment  A  violation  of 
this  provision  subjects  the  CiHumisstoners  to 
removal  from  office.  Recognizing  that  nn- 
foreseoi  neeeaslttes  or  emergenetes  migbt 
arise  requiring  the  ezpendituFe  of  additional 
money  not  provided  for  in  the  general  tax 
levy,  secti(His  6  and  7  were  Inserted  In  the 
act  to  make  provision  for  meeting  such  ne- 
cessities or  emergencies.  These  provlslona 
are  therefore  In  harmony  with  the  gaieral 
purposes  of  the  act 

[I,  S]  We  tUnk  tiie  language  of  sections  6 
■and  7,  supra,  will  not  justify  a  construction 
implying  a  power  in  the  board  of  county  com- 
mlsslouers  to  execute  a  negotiable  promissory 
note  as  security  for  money  borrowed  under 
the  provision  of  said  section  6.  It  will  be 
noted  that  there  Is  no  express  anthority  for 
the  execution  of  any  negotiable  Instrument  as 
security  for  the  money  borrowed.  It  has 
been  repeatedly  decided  by  this  court  that 
boards  of  county  commissioners  are  of  special 
and  limited  Jurisdiction,  and  that  authority 
to  do  any  act  must  have  BpedSc  statutory 
proi'islon  therefor,  or  must  be  clearly  Implied 
from  other  language  contained  in  the  statute. 
The  loan  authorized  under  the  provisions  of 
the  section  in  question  is  specified  to  be  "tem- 
porary" In  character.  A  tax  Is  required  to 
be  levied  at  the  next  annual  tax  levy  to 
meet  the  same;  hence  the  duration  of  the 
Indebtedness  is  only  contemplated  to  be  a 
year  or  less.  The  special  emergency  tax  re- 


quired to  be  levied  under  13ie  prorleUniB  of 
section  7  provides  a  oortaln  and  sure  method 
of  extlngulsblng  the  debt  at  tlte  earUest  pos- 
sible date.  The  shortness  of  tbe  duration  of 
the  loan  and  tbe  special  tax  to  secure  its  Iki- 
uidatlon  negative  an  Intent  upon  the  part  of 
the  Legislature  to  authorize  Uie  Issuance  of 
a  negotiable  instrument  The  security  provid- 
ed for  the  repayment  of  tbe  sum  borrowed  la 
ample  and  absolute,  and  it  cannot  be  assumed 
that  a  negotiable  instrument  is  manifestly 
necessary  to  secure  tbe  payment  of  such  a 
debt  It  is  a  well-established  general  rule, 
supported  by  numerous  authorities,  that 
boards  of  county  commissioners  are  without 
power  to  Issue  negotiable  bonds  or  notes,  ex- 
cept by  virtue  of  express  provision  of  statute 
or  where  the  language  of  the  statute  is  such, 
that  the  ri^t  to  issue  n^otlahle  Instruments 
is  clearly  implied.  For  example.  It  has  been 
held  that,  where  a  board  of  county  commis- 
sioners has  been  empowered  to  Issue  bonds 
payable  a  long  time  In  the  future,  without 
express  provision  that  sndi  bonds  should  be 
negotiable  In  form,  the  right  to  Issue  the 
same  In  form  negotiable  was  implied.  Ash- 
ley V.  Board,  60  Fed.  65,  67,  8  0.  C.  A.  455. 

Judge  Thayer,  speaking  for  the  Circuit 
Court  of  Appeals,  Eighth  Circuit  In  Ashuelot 
National  Bank  v.  School  District  56  Fed.  197, 
199,  6  C.  G.  A.  468,  470,  said: 

*'It  is  unnecessary  for  us  to  assert  that  tbe 
deddoa  last  referred  to  (Brenham  t.  Bank.  144 
D.  S.  173  112  Sop.  Ct  559,  36  U  Ed.  39pl) 
goes  to  the  full  extent  last  indicated  of  holding 
that  a  municipal  corporation  can  only  acqaire 
authority  to  issue  negotiable  securities,  by  a 
statute  which  confers  such  power  in  express 
language,  and  that  the  power  will  not  be  implied 
imder  any  circumstances.  We  think,  however, 
that  we  may  fairly  affirm  that  the  two  authori- 
ties heretofore  cited  do  establish  tbe  following 
propositions :  First  tiiat  an  express  power  con- 
ferred upon  a  municipal  corporation  to  borrow 
money  for  corporate  purposes  does  not  in  Itself 
carry  with  it  an  authority  to  issue  negotiable 
securities;  second,  that  the  latter  power  will 
never  be  implied  In  fovor  of  a  monicipai  corpo- 
ration, unless  such  implication  la  necessary  to 
prevent  some  express  corporate  power  from  be- 
coming utterly  nugatory;  and,  third,  that  in 
every  case  where  a  doubt  arises  as  to  the  rl^t 
of  a  municipal  cotporation  to  execute  negotiable 
securities  the  doubt  should  be  resolved  against 
the  existence  of  any  such  right" 

In  Coffin  V,  Board  of  Commisslonera,  57 
Fed.  187,  140,  6  a  a  A.  288,  292,  Judge 
Thayer,  q>eaklng  for  the  same  court;  also 

said: 

"Finally,  It  is  proper  to  call  attention  to  the 
rule  of  law  which  requires  the  authority  of  a 
municipal  corporation  to  issue  nefrotiable  paper 
to  be  clearly  made  oat  and  established  when- 
ever the  existence  of  such  - a  power  is  called  in 
question.  A  power  of  diat  nature  will  not  be 
deduced  from  uncertain  Inferences,  and  can 
only  be  conferred  by  language  which  leaves  no 
reasonable  doubt  of  an  intention  to  confer  It" 

11  Cyc.  551,  says: 

"Express  authority  Is  not  in  all  cases  re- 
quired for  the  issuance  of  u^otiable  paper,  but 
may  be  implied  from  other  express  powers 
granted.  There  Is,  however,  no  room  for  any 
implication  of  such  iwwer  where  a  statute 
makes  other  specific  provision  for  the  payment 
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of  indebtednesa,  as  hj  taxation,  etc.,  or  hj  war- 
raot  on  the  treasurer  for  moner  payable  out 
of  a  designated  fuud  or  any  money  in  the  treas- 
ury not  otherwise  appropriated." 

See,  also,  County  of  Hardin  v.  McTarlan, 
82  lU.  138;  aalbome  Co.  v.  Brooks,  111  U. 
S.  400,  411,  4  Sup.  GL  489,  28  L.  Ed.  470 ; 
Brenbam  v.  Bank,  144  U.  S.  173,  12  Snp.  Ct 
559,  36  L.  Ed.  390;  Ganse  T.  City  of  Clarks- 
vUle,  5  DIU.  165,  Fed.  Cae.  No.  5,276 ;  notes, 
30  Am.  Dec.  193.  and  61  Am.  St  Bep.  880. 

It  is  urged  by  counsel  for  respondent  that 
tbts  court,  in  the  case  of  Donglass  t.  Vir- 
ginia City,  6  Ner.  147,  sustained  the  view 
that  a  municipal  corporation,  unless  In  some 
way  restricted  by  Its  charter,  could  enter 
Into  any  contract  necessary  to  enable  It  to 
carry  ont  the  powers  conferred  upon  it — 
execute  and  deliver  negotiable  promissory 
notes  in  discharge  of  its  legitimate  powers — 
and  that  such  decision  is  an  authoritative 
declaration  of  this  court  directly  In  point 
in  this  case.  The  suit  involved  in  the  Vir- 
ginia City  Case  was  upon  a  promissory  note 
negotiable  in  form,  but  the  question  of  the 
power  of  the  municipal  authorltiee  to  issue 
a  negotiable  instrument  does  not  appear  to 
have  been  raised  In  that  case  or  apedflcally 
considered  by  the  court  All  the  objections 
urged  against  a  recovery  In  that  case  would 
have  applied  with  equal  force  if  the  notes 
sued  upon  had  been  nonnegotiable.  The  only 
authority  dted  In  the  decision  was  that  of 
Ketchnm  v.  City  of  Buffalo,  14  N.  Y.  356. 
This  latter  decision  sustained  the  power  of  a 
municipal  corporation  to  Issue  a  negotiable 
instrument  In  order  to  carry  out  certain  ex- 
press powers  conferred  by  the  dty  charter. 
But  this  court  in  considering  the  Virginia 
Oty  Case,  made  no  reference  to  this  part  of 
the  decision  in  the  Buffalo  Case. 

When  the  case  of  Douglass  v.  Virginia 
City  was  before  this  court,  there  were  com- 
paratively few  authorities  available  upon 
the  question  of  the  power  of  counties  and 
municipal  corporations,  in  the  absence  of  ex- 
press authority,  to  issue  negotiable  instru- 
ments. The  question  had  not  then  received 
(be  consideration  which  courts  end  text- 
writers  have  subsequently  devoted  to  It  It 
would  also  appear  from  the  authorities  that 
a  more  strict  rule  prevails  in  reference  to 
the  exerdse  of  such  a  power  by  county  au- 
tboriOea  than  in  th«  case  of  strictly  mn- 
nlclpal  corporations. 

In  the  case  of  Cause  v.  City  of  Clarksvllle, 
6  DiU.  165,  Fed.  Cas.  No.  5,276  (decided  In 
1879,  ten  years  later  than  the  Douglass  v. 
Vlr^nla  City  Case),  Judge  Dillon,  speaking 
for  the  OlTCult  Court  of  the  United  States, 
said: 

"We  are  aware  that  the  American  courts,  as 
to  private  corporations  organized  for  pecuniary 
pniflt,  have  very  genmilly  held  a  different  doc- 
trine, and  afflrmed  their  Implied  or  inddental 
power  to  make  commercial  paper.  Dillon  oa 
Municipal  Corporations,  M  81,  82,  407,  and 
cases  cited.  But  the  powers  of  private  corpora- 
tions in  this  rerard  are  not  here  material.  The 
American  judgments  whidi  have  afflrmed  the 


like  power  in  municipal  corporattooB  have  done 
so  upon  this  course  of  reasoning:  The  corpora- 
tion, tbey  argue,  has  power  to  contract  a  debt, 
and  .it  Is  assumed  to  be  inddent  to  that  power 
to  give  a  note  or  bill  or  bond  In  payment  of  it. 
Thus,  in  Kellev  v.  Brooklyn,  4  HUl  (N.  T.)  263, 
Gowen,  J.,  makes  the  basis  of  the  judgment  the 
erroneous  proposition  that,  independent  of  any 
statute  provision,  all  corporations,  private  and 
municipal,  may  issue  ncKonable  paper  for  a  debt 
contracted  in  the  coarse  of  its  business;  and 
other  courts  have,  without  examination,  adopt- 
ed this  mistaken  view  of  the  law.  Galena  v. 
Cotwith,  48  111.  423  [95  Am.  Dec.  557] ;  Clarke 
V.  School  District,  3  R,  I.  199;  Sheffield  t. 
Andress,  66  Ind.  157;  Tucker  v.  Baleigh,  75 
N.  C.  267;  Ketchum  v.  Buffalo,  14  N.  Y.  356; 
Donglass  v.  Vii^inia  aty,  5  Nev.  147 ;  Sturte- 
vants  V,  Alton,  3  McLean,  893  [Fed.  Cas.  No. 
18,580].  It  Bufflciently  appears  from  the  fore- 
going that  it  Is  a  mistake  to  affirm  that  the 
power  to  issue  negotiable  paper  necessarily  or 
leeally  results  from  the  corporate  power  to  cre- 
ate debts." 

The  decision  In  the  case  of  Galena  v.  Cor- 
with,  4S  111.  423,  95  Am.  Dec.  557,  cited  supra 
by  Judge  Dillon,  was  subsequently  material- 
ly restricted,  If  not  entirely  overruled,  in 
Hardin  v.  McFarlan,  82  111.  138,  and  In  Com- 
mlssloners  v.  Newell,  80  lU.  687. 

We  would  not,  we  think,  be  warranted  In 
sustaining  the  Judgment  in  this  case  upon 
the  authority  of  Douglass  v.  Virginia  City, 
for  the  reasons  stated. 

[4]  It  is  contended  by  counsel  for  appel- 
lant that  subdivision  18  of  section  8  of  an 
act  entitled  "An  act  to  create  a  board  of 
county  commissioners  in  the  several  counties 
of  this  state,  and  to  define  their  duties  and 
powers,"  approved  March  8,  1865  (Laws 
1864-66,  c.  80),  is  applicable  to  section  6,  su- 
pra, of  the  act  of  1903.  The  subdivision  In 
question  reads  as  follows: 

"To  do  and  perform  all  such  other  acts  and 
things  as  may  be  lawful  and  strictly  neces- 
sa^  to  the  full  discharge  of  tiie  powws  and 
jurisdiction  conferred  on  the  board."  Comp. 
Laws,  i  169& 

We  think  tbSa  sabdlvlslfm  la  only  appltat* 
ble  to  the  section  of  which  It  omstitutes  a 
part  but  even  if  it  oonld  be  Bald  to  be  ap- 
plicable to  section  6,  snpra,  of  the  act  of 
1893,  it  cannot  be  Mid,  we  think,  that  thft 
Issuance  of  negotiable  promissory  notes  ia 
strictly  necessary  to  the  full  dlacAarge  of 
the  powers  prescribed  in  said  section  & 

[I]  It  is  next  contended  coonad  for  ^ 
pellant  that  the  notes  sued  upim  vere  -Issoed 
without  autliority  of  law,  for  the  reason  that 
the  redtals  omtalned  In  the  resolution  adt^ 
ed  by  the  board  of  county  commissionerB  of 
Nye  county,  and  purporting  to  state  the  facts 
oonstttntlng  a  great  neoeadty  or  emergency, 
were  Inanfflclent  to  autlwrlae  the  ugotlatlon 
at  the  loan  for  the  paymoit  of  which  the  notes 
were  lasned.  It  is  admitted  that  the  county 
recdved  the  money  represented  by  the  prin- 
dpal  of  the  several  notes  sued  upon,  used  the 
same  in  die  bnsineBS  of  the  county,  and  levied 
and  OOllected  a  tax  fOr  the  paymut  of  the 
•ame.  While  at  the  time  the  county  was  ne- 
gotiating the  loan  in  question  any  taxpayer 
of  Nye  oouttgr  might  by  appropriate  prooeed- 
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ings  have  tea  ted  the  question  whether  the 
alleged  emergency  or  necessity,  as  set  forth 
In  tbe  resolution  of  tbe  iKiard  <^  coun^  com- 
missioners, was  strictly  an  emergency  or  ne- 
oeasity  contemplated  by  the  law,  the  county 
its^  not  be  heard  to  ane8tl<Hi  the  snffl- 
lAmcy  of  Its  own  resolution  for  llie  purpose 
of  defeating  the  payment  of  the  loan  which 
it  has  secured  and  the  money  from  which 
the  county  has  received  the  benefit  of.  The 
resolution  adopted  by  the  county  commlsaien- 
ers  also  met  with  the  approval  of  the  state 
board  of  revenue,  the  two  bodies  empowered 
by  the  statute  to  determine  tbe  question,  and 
the  county  is  estopped  from  questioning  the 
regularity  of  its  own  proceedings  when  it 
has  received  all  the  benefit  of  the  money 
paid  to  it  by  virtue  of  siich  loan.  Orleans 
V.  Piatt,  99  n.  S.  677,  26  L.  Ed.  404 ;  Gas  Co. 
V.  San  Francisco,  9  Cal.  4S3 ;  Illinois  Co.  v. 
Arkansas  City,  76  Fed.  271,  22  C.  a  A.  171, 
34  li.  R.  A.  618;  Herring  v.  Modesto  Irr. 
Dist.  (C.  G.)  96  Fed.  706 ;  Cronln  v.  Patrick 
Co.  (C.  C.)  89  Fed.  70 ;  Argentl  v.  San  Fran- 
cisco, 16  CaL  268 ;  Chicago  v.  B.  R.  Co.,  244 
111.  220,  91  N.  E.  422,  135  Am.  St  Rep.  81ft; 
CoOln  V.  Kearney  Co.,  S7  Fed.  187,  6  C.  C.  A. 
288;  BlsaeU  v.  Jeffersonville,  24  How.  (65  TT. 
S.)  287,  16  L.  Ed.  664 ;  I^nde  v.  County,  16 
Wall.  (83  U.  S.)  6.  21  li.  Ed.  272 ;  Com'rs  v. 
Holies,  94  T7.  S.  101,  24  L.  Ed.  46 ;  Com'rs  v. 
Clark.  94  U.  S.  278,  24  U  Ed.  59;  Board  t. 
Bandolph,  89  Va.  614,  16  S.  B.  722 ;  County 
V.  Marcy.  07  U.  S.  96,  24  L.  Ed.  977;  San 
Antonio  V.  Mehafly,  96  U.  S.  812,  24  h.  Ed. 
816;  Evansville  v.  Dennet.  161  T7.  S.  434,  16 
Sup.  Ct  618,  40  L.  Ed.  760 ;  1  Dillon,  Munic- 
ipal Corporations  (4th  Ed.)  |  540. 

[I]  Tbe  contention  of  appellant  that  the 
complaint  fails  to  state  a  cause  of  action  be- 
cause of  the  absence  of  an  allegation  that  the 
notes  sued  upon  were  presented  to  the  board 
of  county  commissioners  for  allowance  prior 
to  the  Institution  of  the  action  la  wltiiout 
merit  The  orders  of  the  hoard  of  county 
commissioners  authorizing  the  Issuance  of 
the  notes  and  their  subsequent  Issuance  by 
the  board,  constitutes  the  same  approved  liq- 
uidated demands  against  the  county  which 
do  not  require  subsequent  preamtatlon  be- 
fwe  suit  in  the  event  that  they  are  not  paid 
in  accOTdance  with  their  terma  The  fact 
that  the  notes  cannot  be  regarded  as  negotia- 
ble Instruments  will  not  affect  their  character 
as  approved  liquidated  demands.  Lincoln 
Co.  V.  Luning.  133  U.  8.  520.  10  Sup.  Ct  863, 
83  L.  Ed.  766;  Vincent  v.  Lincoln  Co.  (C.  C.) 
est  Fed.  705 ;  Lorsbacb  v.  Lincoln  Co.  (G.  C.) 
94  Fed.  963 ;  Ayres  v,  Thurston  Co.,  68  Neb. 
96,  88  N.  W.  178 ;  Greene  Co.  v.  Daniel.  102 
U.  S.  191,  ^  L.  Bd.  99 ;  Parker  v.  Saratoga 
Ca,  106  N.  Y.  392, 13  N.  B.  308;  Washoe  Co. 
V.  Humboldt  Co.,  14  Nev.  123 ;  State  v.  Lan- 
der Co.,  22  Nov.  71,  36  Pac.  300;  7  A.  &  E. 
Bnc.  of  Law  (2d  Ed.)  966 ;  11  Cya  587. 

[r-l]  The  board  of  commissioners  of  Nye 
county  being  without  pon  er  to  issue  negotia- 
ble paper  as  security  for  tbe  loan  obtained 


from  the  Nye  ft  OnoAy  County  Bonk,  tbe 
notes  sued  upon  must  be  regarded  as  non- 
negotiable  Instruments.  Viewing  the  notes 
aa  nonnegotlable  instruments,  the  questicm 
Is  presented  whether  the  answer  of  defend- 
ant seta  up  a  good  defense  to  tbls  character 
of  security. 

Section  46  of  tte  Civil  Practice  Act  (Bev. 
Laws,  i  4988)  provides: 

"In  the  case  of  an  assisDment  of  a  thins 
in  action,  the  action  by  the  assignee  shall  be 
withoat  prejudice  to  any  set-off  or  other  dtfense, 
existing  at  the  time  of,  or  before  notice  of,  tbe 
assignment :  but  this  section  shall  not  apply  to 
a  n^otlabte  promissor;  note,  or  bill  of  ex- 
change, transferred  in  good  faith,  and  upon  good 
consideration,  before  due." 

Under  tbe  provisions  of  this  section,  wbl<A 
is  the  only  statute  in  this  state  bearing  on 
the  question,  the  defendant  has  the  right  to 
Interpose  against  the  plaintiff  any  defense 
wblch  It  might  have  against  the  Nye  ft  Oruis- 
by  County  Bank,  were  suit  instituted  by  the 
latter  corporation,  which  defense  accrued 
prior  to  notice  of  tbe  assignment.  Elder  v. 
Shaw,  12  Nev.  82;  Haydon  v.  Nlcolettl,  18 
Nev.  299,  3  Pac.  473 ;  Huntington  v.  Chitten- 
den, 155  N.  Y.  401,  60  N.  B.  49;  Scott  v.  Arm- 
strong, 140  U.  S.  400,  18  Sup.  Ct  148,  36  L. 
Ed.  1069. 

In  the  case  ct  Stadler  v.  Bank,  22  Mont. 
100,  66  Pac.  11.  74  Am.  St  Rep.  583,  it  was 
held  that  notwithstanding  a  statute  Uke  ours 
BUpra,  the  holder  of  nonnegotlable  securities 
was  only  subject  to  such  defenses  as  exist- 
ed at  the  time  of  the  transfer.  Tbls  deddon 
howeva,  Is  based  on  tbe  language  of  another 
statute  which  only  referred  to  d^ensee  ex- 
isting at  the  time  of  tbe  transfer,  and  the 
latter  statute  was  deemed  controlling.  Not- 
withstanding statutory  provisions  substan- 
tially tho  same  as  were  ctmridered  by  the 
Montana  court,  tbe  Supreme  Court  of  Cali- 
fornia has  BO  construed  the  two  statutes  to- 
gether as  to  subject  the  assignee  of  a  non- 
negotlable  Instrament  to  all  defensee  whldi 
the  defendant  might  have  against  the  asBlgn- 
or  prior  to  notice  of  tbe  assignment  McCabe 
V.  Grey.  20  Cal.  510;  Bank  v.  Gay,  101  CaL 
286.  85  Pac.  876;  HasUus  v.  Jordan,  123 
Cal.  161,  56  Pac.  TSB.  See,  also,  to  tbe  same 
effect  Martin  t.  Plllsbury,  23  Minn.  175. 

As  before  stated,  the  only  statute  In  thla 
state  upon  the  question  is  the  (me  quoted  su- 
pra, and  tbls  leaves  no  room  evm  for  con- 
struction. 

It  is  alleged  In  the  answer  that  the  de- 
fendant bad  no  notice  of  the  assignment  un- 
til long  after  the  Nye  ft  Ormsby  County 
Bank  went  into  the  hands  of  a  receiver  and 
shortly  before  the  suit  was  Instituted.  It  la 
alleged  In  tbe  answer  that  defendqnt  had 
on  deposit  in  the  Nye  ft  Ormsby  County 
Bank  on  the  day  the  notes,  by  their  terms, 
became  due  and  on  the  day  the  bank  dosed 
Its  doors,  a  sum  of  money  much  greater  than 
the  total  amount  of  the  notes  with  accrued 
interest;  that  the  defendant  offered  to  pay 
the  notes  at  the  time  they  became  due,  or 
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within  »  few  days  thereafter.  It  1b  well  set- 
tled tbat  no  demand  la  necesBaxy  for  a  de- 
posit  In  an  Insolvent  bank  In  order  to  set 
it  off  against  a  note  fai  the  hands  of  the  re- 
ceiver. Colton  T.  Drover,  etc.,  00  Md.  85,  45 
Atl.  23,  46 1..  B.  A.  388,  78  Am.  St  Rep.  481; 
Thompson  v.  Trust  Co.,  130  Hicb.  508,  90  N. 
W.  296,  97  Am.  St.  Rep.  494. 

On  the  day  the  Nye  &  Ormsby  Oonnty 
Bank  closed  Its  doors  and  went  Into  the 
hands  of  a  receiver,  the  defendant  was  en- 
titled to  set  oft  the  amount  of  Its  deposit  In 
the  defanct  hank  pro  tanto,  not  only  against 
the  recover,  bat  against  any  assignee  of  the 
bank  holding  the  notes  of  the  defendant 
county;  such  county  having  no  notice  of 
such  assignment  prior. to  the  suspension  of 
the  bank. 

[IB]  We  think  the  court  did  not  err  In  re- 
tosAng  to  make  the  receiver  of  the  Nye  St 
Ormsby  County  Bank  and  the  counties  of 
Ormsby  and  Esmeralda  parties  to  the  ac- 
tion. Questions  presented  In  this  answer,  as 
a  basis  for  bringing  In  additional  parties, 
can  all  be  presented  In  the  receivership  ma^ 
ter,  and,  we  think,  have  do  proper  place  In 
this  action. 

Many  other  questions  have  been  dtocnssed 
in  the  briefs  whldi  we  deem  nnnecaauy  to 
determine. 

The  Judgment  and  the  order  sustaining  the 
demurrer  to  the  answer  are  reversed,  with 
directions  to  the  court  below  to  also  modify 
its  order  to  strike,  if  necessary,  so  as  not  to 
exclude  allegations  In  sui^ort  «t  defendant* i 
alleged  defense  of  set-off. 

TALBOT,  a  J.,  and  HcCARBAN,  J.,  con- 
cur. 


KNOCK  V.  TONOPAH  A  O.  B.  00. 
(No.  1031.) 

(Supreme  Oonrt  of  Nevada.    Jan.  2,  1916.) 

1.  Appbai.  akd  Bbrob  (f  10Q2*>— Vebuiot^ 

COVCLOSIVENBSS. 

Where  the  evidence  is  conflicting,  the  ver- 
dict will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  f|  3935-3937;   Dec.  Dig.  i 

1002.  *] 

2.  Masteh  and  Sebvant  (J  2S5*)— Imjuby  to 

SBEVAS'T-COHTBinUTOBT  NeQI-IOBNCE. 

A  railroad  employe's  failure  to  discover 
that  the  tongue  in  the  knuckle  on  a  car  was 
broken  was  not  contributory  ue^igence,  where 
the  tongae  was  broken  on  the  previous  day 
and  the  inspector  failed  to  detect  it. 

tEd.  Note.— For  other  casen.  see  Master  and 
Servant,  Cent  Dig.  ||  710-722;  Dee.  Dig.  f 
236.*] 

3.  Appeal  and  Bbmb  (f  1006*)— Quunom 

OP  Fact. 

Where  testimony  as  to  matters  easeDtial 
to  a  recovery  is  contradicted  by  physical  facts, 
a  verdict  contrary  to  the  physlnl  facts  must 
be  set  aside,  bat  testimony  contrary  to  a  pfaysi- 
'cal  f^ct  as  to  a  matter  not  controlling  affects 
only  the  credibility  of  the  witnesses. 

[Ed.  Note.— For  other  cflBes,  see  Appeal  and 
Error,  Cent.  Dig.  H  393&-^943;   Dec.  Dig.  f 

1003.  *] 


4.  N«w  Teial  (i  49*)— OoKDUCT  op  Counsm. 

AND  JUBOB. 

That  the  attorney  for  the  successful  par- 
ty dined  at  the  same  table  with  a  Juror  hi  & 
hotel  does  not  alone  justi^  the  setting  aside 

of  the  verdict 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  S§  97-99 ;  Dec.  Dig.  S  49.*] 
6.  Appeal  and  Ebbob  (J  261*)— Bxceptiomb 

— IMPBOPEB  ABOUHENT. 

Where  statements  made  before  the  jnry 
by  counsel  tor  the  successful  party  were  to 
some  extent  provoked,  and  no  exception  was 
taken  to  them,  the  judgment  would  not  be  re- 
versed, though  the  statements  were  erroneous. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  1000;  Dec  Dig.  |  201*} 

6.  Dahaoes  (f  91*)— PmiTiTB  Daxaow— Xn- 

JUBT  TO  SEBVANT. 

Where  injury  to  a  railroad  employ^  re- 
sulted from  a  broken  tongue  and  a  knuckle  on 
a  car  not  easily  observable,  or  from  the  Engi- 
neer backing  his  engine  without  signal,  a  ver- 
dict for  punitive  damages  was  unauthorized. 

[Ed.  Note.— For  other  cases,  see  Damagesi 
Cent.  Dig.  IS  193-201;  Dec  Dig.  |  91.*] 

7.  Damages  (6  132*)-:-Pebsonal  Injueies— 
Excessive  Dauages. 

A  verdict  for  $25,600  (or  the  loss  of  the 
right  arm  below  the  elbow  of  a  man  29  years 
of  age,  with  11  years'  experience  in  railroading 
in  various  positions,  and  earning  about  $170 
a  month  as  condu<^or  and  brakeman,  is  ex- 
cessive, and  will  be  i^aduced  to  (16,000. 

[Ed.  Note.— For  other  cases,  see  Damages, 
CenL  Dig.  H  372-385,  396;  Dec  Dig.  &  132.*J 

Appeal  firom  District  Court,  Nye  Ooonty ; 
Mark  R.  AverUl,  Jndga 

Action  by  Frederlt^  A.  Knodc  against  the 
Tonopah  &  Ooldfleld  Railroad  Company. 
From  8  Judgment  for  plaintiff,  defendant  ap- 
peals. Coiidltlounlly  affirmed. 

Campbell,  Metson  &  Brown,  of  Tonopah, 
for  appellant  Berry  &  Cole,  of  Tonopah, 
and  V.  S.  Thomas,  of  Wilmington,  DeL,  for 
respondent. 

TALBOT,  a  J.  The  plaintiff,  a  man  29 
yeaia  ot  age,  with  11  years  of  experience  In 
railroading  in  various  positions,  and  earnli^ 
on  an  average  about  $170  a  month  aa  a  con- 
ductor and  brakeman,  instituted  thla  action 
to  recover  $25,500  damages  for  the  loss  of  hia 
right  forearm,  which  was  crushed  between 
the  couplers  of  ore  ears  while  he  was  en- 
deavoring to  effect  a  coupling.  The  aeddent 
necessitated  the  amimtatlon  b^w  the  elbow. 
A  verdict  was  rendered  in  tavor  ct  the  plain- 
tiff for  the  full  amount  claimed.  On  thla 
appeal  ftrom  the  Judgment  and  from  the  or- 
der denyiiv  the  motion  for  a  new  trial,  it 
la  contended  that  the  evidence  la  Inanffldeoit 
to  Justify  the  verdict;  that  misconduct  ot 
counsel  for  respondent  warrants  a  reversal; 
tbat  the  conrt  improperly  Instructed  the  Ju- 
ry ;  and  that  tike  damages  are  excessive. 

[1]  The  opening  brief  gives  a  careful  anal- 
yst of  the  conflicting  testimony.  At  other 
times  and  on  the  previous  day  he  bad  acted 
as  conductor  vt  the  appellant  company.  On 
the  morning  of  the  accident  appellant  wav 
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serrlnc  u  brakeman.  On  his  ttieory  of  the 
case,  and  under  his  tesUmonr,  the  engineer 
backed  up  twice  on  bis  signal,  bat  no  cou- 
pling was  accomplished  on  either  compact, 
and  for  the  pnrjrase  of  ascertaining  wbettier 
ore  bad  fallen  Into  It  he  went  to  examine 
the  knuckle  of  tiie  car,  which  was  one  of 
four  or  five  desired  to  be  coupled  to  Cbe  cars 
attached  to  the  engine,  and  whUe  he  was 
making  snch  examination  the  engineer,  with- 
out dgnal,  backed  up  the  third  time  and 
crushed  respondent's  arm.  His  eridence  In 
thlB  regard  is  contradicted  by  the  engineer 
and  fireman,  and  appellant  claims  that  the 
accident  resulted  from  respondenfa  own 
carelessness  In  trying  to  make  a  gravity 
coupling  while  the  cars,  which  were  free 
from  the  engine,  were  moving  on  the  grade. 
Under  the  confllctittg  evidence  It  was  with- 
in the  exclusive  province  of  the  jury  to  deter- 
mine whether  the  accident  was  caused  by 
the  backing  up  by  the  engioeer  without  sig- 
nal, and,  if  It  was  so  caused,  the  plaintiff  Is 
entitled  to  recover. 

[2]  For  appellant  it  Is  also  claimed  that 
Knock  should  have  been  aware  of  the  broken 
tongue  In  the  knuckle  which  failed  to  couple, 
because,  on  the  previous  day,  while  be  was 
acting  as  conductor,  the  engineer,  owing  to 
Knock's  failure  to  signal,  had  backed  Into 
some  cars,  Including  this  one,  with  such  force 
as  to  break  a  knuckle  on  another  car  upon 
which  a  new  knuckle  had  been  placed,  after 
examination  by  the  company's  inspector.  If 
the  tongue  in  the  knuckle  were  broken  ou 
the  previous  day,  the  inspector  failed  to  de- 
tect It,  and  the  failure  of  Knock  to  become 
aware  that  it  was  broken  was  not  such  care- 
lessness, or  want  of  care  on  his  part  as 
would  warrant  the  engineer  to  back  up  with- 
out signal. 

[S]  It  Is  urged  that  the  case  should  be  re- 
versed because  the  plaintiff's  testimony  Is 
contradicted  by  physical  facta  It  any  phys- 
ical tact  made  It  impossible  tot  the  engineer 
to  back  up  without  signal  and  crush  the  re- 
mMmdenfa  arm,  snCb  fact  would  cwbwl,  and 
the  testimony  in  case  of  xespondoit  would 
&U.  If  his  testimony  regarding  any  matter 
easoitlal  to  bis  reoovwy  were  contradicted 
1^  any  idiyslcal  tact,  the  case  would  have 
to  be  remanded.  Testimony  contrary  to  a 
physical  fact  regarding  a  matter  whidi  is  not 
controlling  may  weaken  the  credibility  of 
the  witness,  but  Is  not  ground  tor  reversal. 

[4, 1]  It  appears  that  one  of  the  coimad 
tor  respondent  dined  at  the  same  table  with 
one  at  the  Juron  In  the  hotel,  but  It  Is  not 
shown  he  paid  tor  the  Jnror'a  raeal,  nor  tliat 
anytbtng  improper  in  regard  to  the  case  a[>- 
peared  between  them.  It  Is  urged  that  state- 
ments made  before  the  Jury,  by  counsel  for 
respondent,  were  erroneous,  but,  as  they 
were  to  some  extent  provoked,  and  no  ex- 
ception was  taken  to  them,  they  do  not  war- 
rant a  reversal. 

The  court  Instructed  the  jury  that,  under 
tlie  law  of  this  statei  conunoa  carriers  are 


liable  to  enqtloyte  for  damages  which  may 
result  from  negligence  of  the  (^cera,  agents, 
or  onptoyte  of  the  eonmum  carrier,  or  by- 
reason  of  any  defect  or  InsnfflrlwKy  due  to 
their  negUgoace  In  Its  cars,  oiglnes,  and  ap- 
pllancea  The  statute  upon  which  this  in- 
struction is  based,  the  liabUlty  act  of  1907 
(Laws  1907,  c  214),  has  been  sustained  aa 
constitutional  by  this  court  In  Lawaon  t. 
Halifax  Mining  Ca,  36  Ner.  091,  185  PaCL 
611,  138  Pac.  201,  writ  of  error  to  Snprone 
Court  granted  86  Nev.  646w 

[I]  If  the  accident  resulted  from  a  broken 
tongue  and  a  knuckle  not  easily  to  be  ob- 
served, or  from  the  engineer  backing  with- 
out signal,  or  if  the  facts  be  as  tdalmed  by 
tither  the  appellant  or  the  resptmdent,  there 
is  nothing  In  the  case  which  would  warrant 
a  v^dlct  for  punitive  damages  against  the 
appellant,  and  respondent's  recovery  should 
be  limited  to  a  just  and  fuU  oompensatitm 
for  the  injury  sustained. 

[7]  Counsel  for  appellant  say  that,  If  it 
be  held  that  there  is  a  liability  against  the 
appellant,  and  It  damages  are  to  be  allowed, 
they  are  of  the  (Vinton  that,  considering  all 
the  circumstances,  and  the  Burch  Case  as  a 
fair  standard  of  measurement,  a  verdict  of 
$10,000  would  have  been  fair  and  ample. 
Counsel  for  respondent  contend  that,  under 
the  Burch  Cas^  the  full  amount  ot  the  rer- 
diet  should  be  allowed. 

In  that  case  (32  Nev.  75. 101  Pac.  225,  Ann. 
Caa.  ldl2B,  1166)  we  sustained  a  verdict  for 
$20,000.  When  Injured,  Burch  was  37  years 
old,  earning  about  $100  a  month,  and  was 
gradually  advancing  In  the  defendant's  em- 
ployment While  boarding  a  caboose,  he  was 
struck  by  a  switch  stand,  thrown  upon  the 
track,  and  the  cars  ran  over  his  left  leg 
and  right  foot,  necessitating  amputation  of 
the  left  leg  three  Inches  above  the  knee  and 
three  toes  of  his  rl^t  foot  He  grew  weak- 
er physically,  and  lost  from  16  to  IS  pounds. 
At  times  an  artificial  leg  could  be  worn, 
but  It  irritated  the  stump  and  made  It  sore. 
By  Uie  contesting  of  his  cate  In  dlflferoit 
courts,  Burch  had  been  delayed  for  many 
jeaxB  In  obtaining  rell^  and  be  bad  pre- 
Tionaly  obtained  a  rerdict  tor  $18.0001 

Althoi^fb  the  re^ondent's  was  a  roost  ae- 
vere  injury  for  the  loss  of  an  arm  below  the 
elbow,  and,  as  said  by  counsd  tor  leflfKmd- 
ent,  ttie  loss  ct  a  right  arm  Is  more  soIods 
than  that  of  the  leg,  ^en  we  consider  all 
the  clrcumstanoes  relating  to  the  two  cases, 
we  cwclttde  that  the  injury  resulting  to 
Knodk  was  not  as  swlons  as  the  one  caused 
to  Burch. 

Among  Uie  many  cases  In  the  booln,  we  do 
not  find  any  In  which  a  sum  as  large  as  that 
awarded  to  respondent  by  the  verdict  waa 
allowed  to  stand  tor  the  loss  of  an  aim  under ' 
conditions  and  results  no  more  seilous  than 
those  which  relate  to  <a  flow  tRHn  the  acci- 
dent suffered  by  respondent 

Among  the  lai^^t  verdicts  sustained  for 
somewhat  stmllar  injuries  la  that  in  Ute  Fnl- 
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lertOB  Caae,  107  Fed.  1,  92  0.  0.  A.  408.  In 
wUcb  tbere  wbb  an  award  of  $16)000  to  tbe 
flrat  mate  of  a  veBsel,  earning  $150  per  monUi, 
for  the  loes  of  tiia  right  arm  near  the  shoal- 
der,  aoconvanled  with  much  pain  and  aofler* 
tog. 

"In  Cleveland,  Clnn.,  0.  &  St,  L.  By.  Co.  t. 
Hadl^.  170  Ind.  204,  82  N.  B.  1026,  84  N.  B. 
IsTlO  U  H.  A.  (N.  SJ  827,  16  Ann.  Cae.  1, 
the  Supreme  Goart  of  lodiBDa  BoBtained  a 
judgment  for  $10,000  for  an  injary  to  the  el- 
bow joint,  caused  by  tbe  falling  of  a  window 
Bash,  affecting  cbieny  the  ulnar  nerve,  reaalt- 
ing  in  a  numb  feeling  in  the  arm  and  tbe 
little  and  ring  fingers,  and  ebranken  condi- 
tion of  the  mnselfl*  of  tiw  arm,  and  loss  of 
grin."  Forrester  t.  8.  P.  Co.,  86  Mer.  296, 
134  Pac.  760,  48  L.  B.  A.  (N.  S.)  1. 

Yerdlcts  bare  been  anstalned  tor  tbe  loss 
of  an  arm,  for  $10,000  to  St  Loots  S.  R.  B. 
Co.  T.  Groves,  44  Tex,  OIt.  App.  63,  97  S.  W. 
1084,  to  favor  of  a  bralieman  21  years  of  age, 
earning  $100  per  month,  who  lost  the  right 
arm  between  the  shoulder  and  elbow;  for 
112,600  to  Rodney  v.  St  Louis  8.  R.  B.  Co., 
127  Mo.  676,  28  S.  W.  887,  SO  S.  W.  100,  to 
favor  of  a  switchman  28  years  of  age,  earn- 
ing $100  per  month ;  for  $7,000  to  Atchison 
B.  B.  Co.  T.  Sledge,  68  Kan.  821,  74  Pac  1111, 
to  favor  of  a  switchman  23  years  of  age,  eam- 
tog  $80  per  month ;  to  Sobleeki  v.  St  Paul 
B.  Co.,  41  Minn.  169,  42  N.  W.  868,  for  $S,- 
000,  to  favor  of  a  switchman  80  years  of  age, 
for  loss  of  arm  below  the  elbow ;  tar  $5,000 
to  Mobile  B.  Ga  T.  Harmes,  62  HI.  App.  66(^ 
to  fovor  of  a  brakeman. 

Verdicts  have  been  held  exoeaaive  tot  the 
loss  of  an  arm,  for  $20,000  to  Chicago  B.  Co. 
T.  Kane,  70  111.  Aw-  676,  to  the  case  <xf  a 
laborer  19  years  <tf  age,  earning  $1  pw  day, 
and  who  had  tbe  arm  amputated  near  tbe 
Sbonlder;  for  $13,000  to  LoutovUle  R.  Co.  t. 
Lowe  (Ky.)  66  8.  W.  786,  in  favor  of  a  trato 
Inspector  84  years  of  age  earning  $1  per  day ; 
for  $10,000  to  lUlnola  Central  B.  B.  Co.  t. 
Welch.  S2  111.  181,  4  Am.  Rep.  S88,  to  favor 
ot  a  brakeman  who  lost  tbe  left  arm. 

Verdicts  for  $15,000  for  the  loss  of  an  arm 
were  reduced  to  $10,000  to  tbe  case  of  Texas 
R.  Co.  T.  Hartoett,  33  Tex.  Olv.  App.  103,  75 
S.  W.  809 ;  Injury  to  locomotive  engineer  who 
lost  tbe  left  arm  near  the  elbow  j<4nt,  to 
Silbeisteto  v.  Houston  Str.  Co.,  52  Hnn,  611, 
4  H.  Y.  Snpp.  843 ;  and  to  CDonnell  t.  Amer- 
ican Sugar  Boning  Go,  41  App.  Dir.  807,  68 
N.  X.  Supp.  94S>t  to  whidi  caae  a  laborer  kwt 
the  right  arm  below  tbe  elbow. 

Baferenoe  la  made  to  nnmerons  otbur  caaea 
relating  to  such  Injurtoa  to  the  extenalTe 
note  to  16  Ann.  Caa.  21. 

We  are  not  nnmtodfol  oC  tbe  aerlons  con- 
setmeneea  relating  to  the  loes  of  an  arm; 
and,  oonatdertog  renptnidaira  health  and  gen- 
exal  condition,  and  occupations  which  he  may 
learn  to  pnrsne,  bnt  to  whldi  he  may  not 
earn  nearly  so  much  as  to  his  fonner  anpioj- 
ment,  and  the  disability  under  which  he  must 
labor  throng  life,  we  oondude  that,  under 


the  drcnmatanees  disclosed  by  the  present 
record,  $15,000  would  be  a  fair  compensation 
for  the  Injury  which  he  sustain^. 

If  wltbto  IB  days  respondent  file  to  thla 
case  hia  writtra  consent  tliat  the  judgment 
be  modified  1^  reducing  the  amount  allowed 
for  damages  tor  tbe  Injuries  sustained  to 
$15,000,  an  order  may  be  made  that  tbe  judg- 
ment be  modified  accordingly,  and  that  It 
stand  as  so  modified.  It  such  omsent  be  not 
so  filed,  tbe  case  will  be  remanded  for  a  new 
trial. 

N0BCB08S,  X  I  concur  to  tbe  ju^ment 


HBBRING-HALL-BCABVIN  SAFB  CO.  t. 
BALLIDT.   (Na  1900.) 

(Supreme  Conrt  of  Nevada.    Jan.  2,  1915.) 

1.  Appsal  and  EBBoa  ({  1002*)  —  Bbview — 
Vbbdict. 

The  finding  of  the  jury  on  controverted  is- 
saes  of  fact,  if  supported  by  substaotial  evi- 
dence, cannot  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  caaea.  see  Appeal  and 
Error,  Cent  Dig.  H  S936-8«t7;  Dec.  Dig.  { 
1002.*] 

2.  Sales  (|  869*)— Actionb  sy  Seixeb— Bvi- 
dxncb— MnruAL  Rbbcibsion. 

In  an  action  for  the  purchase  price  of  a 
safe  which,  after  being  rejected  by  tbe  buyer, 
was  delivered  by  order  of  the  saleBnum  to  a 
firm  in  which  tbe  original  buyer  waa  a  partner, 
evidence  held  sufficient  to  warrant  the  jury  In 
finding  that  there  bad  been  a  mataal  resciesion 
of  the  original  contract  of  sale  It  Ihe  salesman 
had  authority  to  make  such  readsdon. 

[Ed.  Note.— For  other  cases,  see  Sales.  Gent 
DU.  H  Ml,  1056-1059;  Dee.  Dig.  |  359.*] 

8.  Sales  (|  368*)— Actions  bt  Skllbb— Qubb- 

nONB  FOB  JUBT— GONOmOIT. 

Where  a  written  order  for  the  pnrchase  ot 
a  safe  had  a  question  mark  in  the  place  left  to 
the  order  for  the  lettering  to  be  put  on  tbe  sate, 
and  no  designation  as  to  the  interior  arrange- 
ment of  tbe  safe,  it  was  a  question  of  fact 
whether  the  order  was  conditioned,  as  claimed 
by  the  bnyer,  npon  hts  tutors  determination  as 
to  the  lettering  and  tbe  toterior  arrangement 

[Ed.  Note.— For  other  case^  see  Sales,  Cent 
Dig.  i  1064;  Dec  Dig.  1363.*] 

4.  EviDENCB  (S  411*)— Pabol  Bvidxitcb— Ilf- 

OOUPUTB  CONTBAOT. 

Tbe  order  was  on  its  face  tooomplete,  so 
that  parol  evidence  was  adadssible  to  supply 
the  nussing  terms. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  II  1874-1809;  Dec.  Dig.  f  411.*] 

5.  Pbzkczpal  Ann  Agent  (|  123*)  —  Bxist* 

BROE  or  BELAmOH  —  SumOIEKOT  Of  BVI- 
DEIIOl. 

In  an  action  for  the  pnrchase  price  of  a 
safe,  evidence  held  sufficient  to  warrant  the 
jury  in  finding  that  the  salesman  of  the  seller 
had  authority  to  rescind  tbe  contract 

[Eld.  Note.— For  other  cases,  see  Principal  and 
^^nt,  Cent  Dig.  H  420-^;   Dec.  Dig.  | 

6.  Pbincxpal  and  Aoknt  Q  24*)— BzisTKircs 
OF  Relation— Question  fob  Jcmr. 

Tbe  existence  or  noDezisteaee  of  an  agency 
is  a  question  of  fact  for  tbe  jury. 
[Ed.  Note.— For  other  cases,  see  Principal  and 
Cent  Dig.  SI  722,  7^;   Dee.  Dig.  | 
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7.  Principal  and  Agent  (i  ^*)— Bxistekoi 

or  HEUTION— GiBCUMSTAllTZAL  BTIDEVOK. 

Agency  may  be  sbowii  bj  circumstaQceu 
and  the  course  of  dealing. 

[Ed.  Note.~For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  |  41;  Dec.  Dig.  §  23.»] 

8.  Appeal  and  Ebbob  (S  1052*)— Harmless 
Ebbob— Aduission  or  Evidence— I uiuiv- 
BiAL  Evidence. 

Where  the  jury  foand  that  a  contract  for 
the  sale  of  a  safe  had  been  mntually  rescinded, 
the  seller  was  not  prejudiced  by  the  admission 
of  evidence  as  to  a  warranty  that  the  safe  was 
fireproof. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  SS  4171-4177;  Dec.  Dig.  i 
1052.*] 

Appeal  from  District  Court,  Nye  County; 
Mark  R.  Averillt  Judge. 

Action  by  the  Herrlng-Hall-Manria  Safe 
Company  against  Letson  BalUet  Jadgmeat 
tor  defendant,  and  plaintiff  ai^eals.  Af> 
firmed. 

Mcintosh  &  Cooke,  of  Tonopah,  for  appel- 
lant P.  M.  Bowler,  of  Tonopab,  for  respond- 
ent 

McGABBAN,  J.  This  Is  an  actUm  brought 
by  Herrlng-Ball-Marvin  Safe  Company,  a 
corporatlcm,  against  Letson  BalUet,  to  recov- 
er the  price  of  two  safes.  The  complaint  al- 
lied two  causes  of  action ;  one  for  the  sum 
of  $616.  less  a  set-off  of  942.80  for  safe  No. 
187:  the  other  for  9468  for  safe  Ao.  IM. 
Respondent  by  bis  answer  admitted  the  In- 
debtedness of  $616,  less  9^.80  paid  npcm 
said  sum,  for  safe  No,  187,  but  denied  the  In- 
debtednesB  of  9469  on  safe  No.  194,  tlie  sub- 
ject of  the  first  cause  ot  action.  The  action 
proceeded  to  trial  by  a  Jury,  upon  the  right 
of  the  plaintiff  to  recover  for  safe  No.  194. 

The  record  discloses  an  Instrument  purport- 
ing to  be  an  order,  in  words  and  figures  as 
follows: 

20923 

Heriing-Hall-Marvin  Safe  Company 
Successor  to 
Hall's  Safe  and  Lock  Company, 
San  Francisco. 
"Please  ship  as  directed  one  Nnmber  194  safe 
of  the  dimensions  and  plans  of  Interior  as  spec* 
ified  on  back  of  this  order,  marked  to  L.  Bal- 
Uet, town  of  Tonopali,  county  of  Nye,  state  of 
Nevada,  4ia  Haseo,  for  which  I  agree  to  pay  to 
your  order  the  sum  of  (4ti9.00)  four  hundred 
sixty-nine  dollars  gold  coin,  rent  as  follows: 
Cash  on  receipt  of  safe. 

Freight  and  delivery  charges  to  be  paid  by 
f.  Oi  b.  Sacramento. 
Cash  paid  with  this  contract  9  ' 

L.  BaiUiet 
Bead  This  Carefully  Before  Signing. 
Approved:   N.  O.  S.  Ford,  Asst  Mgr. 
Order  for  194  Safe.  ^65. 
For  L.  BallieL 
J.  F.  Waterhouae,  Salesmnn. 

rE36  inches  high 
Inside  Measure         \  38  inches  wide 
Lis  inches  deep 
Lettering  to  be  put  on  safe  


Plan  of  interior:  (When  safe  is  to  have  reg- 
ular plan,  it  is  unnecessary  to  draw  any  dia- 
gram, but  simply  say,  "Plan  usual  style.") 

[Seal  of  Herring-Hall-Marvln  Safe  Company.] 

1948. 


This  Instrument  was  signed  by  respondent, 
BalUet,  on  or  about  November  27,  1906,  and 
on  the  same  day  respondent  gave  a  similar 
order,  a  copy  of  wbidi  Is  also  contained  in 
the  record,  for  safe  No.  187,  the  'subject  of 
the  second  cause  of  action.  Safe  No.  187  was 
received  by  respondent  pursuant  to  the  or- 
der given.  On  tlie  arrival  of  safe  No.  194  In 
Tonopah  it  appears  from  the  reoird  that  no- 
tice was  sent  to  respondent,  Balllet.  Re- 
spondent refused  to  accept  the  safe.  It  Is  the 
contention  of  appellant  that  order  No.  194, 
when  approved  by  appellant  through  its 
agent,  N.  O.  S.  Ford,  constituted  a  complete 
contract 

Subsequent  to  the  refusal  of  respondent  to 
acc^t  safe  No.  194,  respondent  entered  Into 
a  copartnership  with  one  Murphy,  which  co- 
partnership was  known  and  designated  as 
Murphy-Balliet  Company,  with  its  headquar- 
ters in  Tonopah,  Nev.  Some  time  after  the 
formation  of  the  copartnership  the  record, 
discloses  that  safe  No.  194  was  removed  from 
the  d^t  of  the  Touapab  ft  Goldfltid  BaSl- 
road  Oompany  1^  the  Wittenberg  Warehouse 
Company  to  the  place  of  bosiness  of  Murphy- 
Balliet  Oompany;  and  It  la  the  contnitlmi 
of  resp<nu]ent  that  there  was  a  mutual  re- 
scission of  the  contract  established  by  Oie 
terms  of  order  No.  194,  and  that  the  sate  and 
delivery  at  the  saffe  to  Mnrphy-Balllet  Com- 
pany was  an  independent  transaction  and  a 
resale  Iv  appellant  of  safe  Na  194  to  Murfdiy- 
Balliet  Company  by  and  through  the  agent  of 
aivellant;  J.  F.  Waterhouse. 

At  the  opening  of  its  case,  appellant  called 
respondent,  Balllet,  to  the  stand  to  Iden- 
tify order  Na  194,  and  also  to  identify 
order  Na  187.  It  anwars  from  the  testi- 
mony of  respondrat,  BalUet,  as  we  find  it 
In  the  record,  that  the  safe  mentioned  in  or- 
der No.  194  was  not  to  be  shipped  to  respond- 
ent until  he  should  designate  the  interior 
plan  and  cabinet  work,  and  also  direct  the 
lettering  that  was  to  he  put  on  the  safe.  It 
appears  from  the  testimony  of  both  respond- 
ent BaUlet  and  J.  F.  Waterhouse,  who  was  at 
least  acting  in  the  capacity  of  soliciting  sales- 
man for  appellant,  that  the  order  was  left 
blank  as  to  lettering  to  be  put  on  the  safe, 
and  tliat  the  order  contained  nothing  In  the 
way  of  designating  the  cabinet  work  for  the 
Interior  of  the  safe. 

Order  No.  194,  as  It  appears  in  the  record, 
contains  a  question  mark  following  the  words 
"lettering  to  be  put  on  safe,"  and  this  ques- 
tion mark  was  the  subject  of  some  consider- 
able testimony  in  way  of  explanation  during 
the  course  of  the  trial.  It  also  appears  frwn 
order  No.  194,  as  we  And  It  in  the  record,  that 
there  is  an  absence  of  Instruction  as  to  in- 
terior cabinet  work.  The  testimony  of  the 
soliciting  salesman,  Waterhouse,  Is  sharply  in 
conflict  with  the  testimony  of  r^pondent, 
Balllet,  as  to  this  phase. 

[1 1  However  this  may  be,  if  the  jury  found 
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— «fl  th«7  undoubtedly  did  find — that  the 
safe  No.  104,  dedgnated  by  pUlntura  "Ex- 
hibit A,**  was  not  to  be  shipped  to  resptwdent 
until  be  bad  given  InBtradlonB  as  to  lettering 
and  as  to  interior  oonstructloni  th^  finding 
In  this  respect,  bdng,  in  our  Jndgment,  sup- 
ported by  suffldent  and  anbstantlal  evidence 
must  not  be  disturbed. 

[2]  Fnxn  the  testimony  of  the  witnesses  C. 
F.  Wlttoiberg  and  J.  E.  McQuillan,  mem- 
bers of  the  firm  oC  Wittenberg  Warcihouse  ft 
Transfer  Gominny,  on  whose  xtremlses  the 
sate  remained  fr<Mn  the  Ume  of  Its  delivery 
the  Tonopah  k  Ooldfltid  Ballzoad  Cmu- 
pany  until  the  time  at  which  it  was  removed 
to  the  office  of  Murphy-Balllet,  it  Is  disclosed 
that  the  storage  charges  on  the  safe  were 
paid  by  J.  F.  Waterhonse,  and  these  diarges 
were  paid  by  him  at  the  time  at  which  he 
gave  orders  to  the  Wittenberg  Warehouse  & 
Transfer  Company  to  deliver  the  safe  to  the 
office  of  Murphy-Balliet.  Moreover,  It  Is 
disclosed  that  the  freight  charges  from  Sacra- 
mento to  Tonopah  on  safe  No.  191  were  paid 
by  the  check  of  Murphy-Balliet 

On  the  question  as  to  whether  or  not  the 
contract  for  safe  No.  194  was  executory  on 
the  part  of  respondent,  and  as  to  whether  or 
not  the  same  was  mutually  rescinded  and  ter- 
minated, the  respondent,  by  way  of  defense, 
interposed  matters  in  avoidance,  which  were 
questions  of  fact  for  the  Jury  to  determine. 
These  questions  primarily  were  as  to  wheth- 
er or  not  certain  lettering,  to  be  placed  up- 
on the  safe,  should  be  designated  before  the 
time  of  shipment;  as  to  whether  or  not  lnte< 
rlor  equipment  should  be  designated  before  the 
time  of  shipment;  as  to  whether  or  not  the 
order,  signed  by  respondent,  but  Incomplete 
as  to  these  features,  should  be  withheld  by 
•  the  soliciting  salesman,  and  not  sent  to  the 
main  office  until  the  Instructions  should  be 
given  by  respondent  All  of  these  features 
were  questions  of  fact  to  be  determined  by 
the  jury;  and  the  condition  of  order  for 
safe  No.  194,  with  the  questlcm  mark  contain- 
ed In  the  body  of  the  order,  and  the  absence 
of  Instructtons  as  to  internal  equipment,  to- 
gether with  the  testimony  of  the  witness  Mc- 
Quillan as  to  the  positive  refusal  of  the  re- 
spondent Balliet  to  receive  the  safe ;  and  the 
further  foct  that  the  freight  charges  on  the 
safe  from  Sacramento  to  Tonopah  were  never 
paid  by  the  respondent  Balllet,  but  were  paid 
by  the  check  of  Murphy-Balliet,  a  copartner- 
ship ;  and  the  farther  fact  disclosed  by  the 
testimony  of  the  witness  McQuillan,  that  the 
storage  charges  on  the  safe  were  paid  by  the 
soliciting  salesman.  Watetliouse,  Into  whose 
hands  the  Incomplete  order  for  safe  No.  194 
had  been  placed  by  respondent — these  mat- 
ters, disclosed  by  the  record,  constituted,  in 
our  Judgment,  substantial  evidence  apoa 
which  the  Jury  was  warranted  in  finding  that 
there  was  a  resdsdon  of  the  contract 

[I]  The  testimony  of  the  mvondent,  Bal- 
liet, waa  to  the  affect  that  the  onler  for  safe 


Na  194  was  a  conditional  order,  and  that  the 
terms  and  conditions  were  reserved  by  him 
for  fntnie  determination,  and  In  this  re- 
spect hla  testlinony  is  supported  by  a  physi- 
cal fact;  namely,  the  order  itseU^  with  Its 
ccmtalned  Interrogatloa  mark  following  the 
words  "lettering  to  be  pot  on  safe,"  whidi  at 
least  was  a  circumstance  strongly  cturrobora- 
tlve  of  the  testimony  of  respondrait.  Balllet 
As  to  whether  or  not  the  order  for  safft  No. 
194  was  a  condmonal  order  was  a  question 
of  tact  of  which  the  Jury  were  the  exclusive 
Judges. 

[4]  It  Is  the  contention  ot  appelant  that 
the  court  erred  In  admlttiag  parol  evidence 
with  reference  to  the  terms  and  conditions  of 
the  contract.  Appellant's  contention  in  this 
respect  might  be  well  taken,  if  the  contract 
did  not  bear  evidence  of  incompletoiesB. 
Here  was  an  instrument,  bearing  npon  its 
face  a  sign  which  called  for  an  answer  or  ex- 
planation, and  which  of  Itself  constituted  the 
very  strongest  evidence  of  something  lacking 
— something  to  be  supplied  by  some  one  be- 
fore the  party  who  was  to  assame  the  obliga- 
tion of  filling  the  order  coald  do  so.  The  In- 
terrogation mark  on  the  face  of  the  order, 
and  the  absence  of  designation  as  to  Internal 
equipment,  were  evidences  of  Incompleteness, 
and  were  also  evidences  of  a  something  ab- 
sent, unerplalned,  and  essential  to  the  com- 
plete falfillment  of  the  contract;  hence  pa- 
rol evidence  was  properly  admissible  in  ex- 
planation. 

[i]  The  organisation  of  the  copartnership 
of  Murphy-Balliet  Company,  and  its  organi- 
Kstlon  to  do  business,  Is  not  disputed.  It 
cannot  be  seriously  contended,  In  oar  Judg- 
ment, that  the  subsequent  delivery  of  the 
safe  by  the  soliciting  salesman,  Waterhouse, 
to  the  copartnership  of  Murphy-Balliet  con- 
stituted a  delivery  to  respondent 

[8]  The  existence  or  nonexistence  of  an 
agency  Is  a  question  of  fact  for  the  Jury. 
Oook  V.  Smith  et  al.,  73  III.  App.  483;  Iro- 
quois Furnace  Co.  v.  Ross,  76  111.  App.  549. 

[7]  Agency  need  not  be  proved  by  direct 
proof,  but  may  be  shown  by  drcuaistanees 
and  the  course  of  dealing.  Crosno  v.  Bowser 
Mining  Co.,  106  Mo.  App.  236,  80  S.  W.  275 ; 
Nutting  V.  Kings  County  I*  El.  Ry.  Co.,  21 
App.  Dlv.  72,  47  N.  T.  Supp.  327. 

If  the  Jury  found  as  a  fact  that  Water* 
bouse  did  negotiate  for  a  sale  of  the  safe  to 
the  copartnership  of  Murphy-Balliet  after  the 
refusal  of  respondent,  Balllet  to  accept  the 
same,  then  this  act  of  itself  constituted  the 
very  strongest  evidence  of  mutual  rescission  ot 
Che  original  contract,  if  Waterhouse  had  the 
authority  to  enter  Into  such  mntual  rescission. 
It  is  the  contention  ot  appellant  that  Water- 
house  acted  In  no  other  capacity  than  that  ot 
soliciting  salesman;  but  In  this  respect  we 
deem  it  snfflelent  to  say  that  the  oath  of  J. 
F.  Waterhouse.  made  in  verification  of  plain- 
tiff's cfunplalnt,  together  wiQi  the  aflldavtt  of 
J.  F.  Watezhooae,  made  pnrauant  to  the  I*- 
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suance  of  tbe  writ  of  attachment,  was  snffl- 
dent,  In  our  judgment,  to  warrant  the  Jury 
In  believing  and  finding  that  J.  F.  Water- 
bouse  was  the  duly  authorized  and  acting 
agent  of  plaintiff,  and,  as  such,  had  sufficient 
authoil^  to  bind  his  principal  in  tbe  mu- 
tnal  resdsston.  The  verification  la  as  fol- 
lows: 

"State  of  Nevada,  County  of  Nye— ss.: 

"J.  F.  Waterhouse,  being  first  duly  sworn  ac- 
cording to  law,  on  his  oath  deposes  and  says: 
That  he  is  the  duly  authorized  and  acting  agent 
of  the  plaintiff  above  named,  and  makes  this 
verificauon  for  and  on  behalf  of  plaintiff  and  for 
its  use  and  benefit,  and  for  the  reason  that  af- 
fiant is  more  familiar  with  the  facts  above  stat- 
ed tiian  any  otber  agent  or  officer  of  plaintiff; 
tbat  affiant  has  heard  read  the  forgoing  com- 
plaint and  knows  the  contents  thereof;  that  the 
same  are  tnie  of  his  own  knowledge,  excejit  as 
to  those  matters  therein  stated  to  be  on  infor- 
mation or  belief,  and  as  to  tboee  matters  he  be- 
lieves It  to  be  true.  J.  F.  Waterhouse. 

"Subscribed  and  sworn  to  before  me  this  8th 
day  of  June,  190a 

"H.  B.  Cooke,  Notary  Public." 

Another  matter  of  evidence,  which  would 
have  war^nted  the  jury  in  finding  tliat  Wa- 
terhouse had  authorizatl<»i  to  bind  his  prln- 
diHil,  was  the  fact  that  <hi  the  original  order 
for  safe  No.  194  certain  printed  matter,  bear- 
ing upon  tbe  right  of  tbe  aalesman  or  repre- 
sentative of  appellant  to  change  the  terms 
and  conditloDB  of  the  order,  were  by  act  of 
Waterhouse  himself,  as  admitted  by  him  In 
his  testimony,  stricken  out  with  indelible 
lead  pendl;  and  this  order,  with  such  por- 
tions stricken  oat,  was  received  by  N.  O.  S. 
Ford,  assistant  manager  of  the  appellant  cor- 
poration, at  its  offices  in  San  Francisco,  and 
was  by  the  said  Ford  approved,  as  appears 
from  the  instrument  itself,  and  also  from  the 
testimcmy  of  the  witness  Glesting.  The  ap- 
proval on  the  part  of  the  assistant  manager 
of  the  appellant  corporation  of  the  acts  of 
Waterhouse  In  striking  from  the  contract 
certain  salient  features  thereof  was,  to  say 
the  least,  strongly  Indicative  of  a  wide  scope 
of  authority  conferred  on  Waterhouse  by  the 
appellant  company.  If  Waterhouse,  acUag 
as  soliciting  flaleaman  for  tbe  airpeUant  comr 


pany,  bad  authority  to  strike  from  tbe  uni- 
form contract,  authorised  by  the  appellant 
company,  certain  features  whldi  of  them- 
selves had  a  more  or  less  salient  effect  upon 
the  transaction,  then.  In  our  judgment,  the 
Jury  was  warranted  in  finding  that  tbe  an- 
tbority  conferred  by  appellant  upon  tbelr 
solidtti^  salesman  was  suflldent  in  scoi>e  to 
bind  appellant  by  tbe  acts  of  Waterhouse  in 
a  reedsslon  of  the  contract,  if  they  found  that 
Waterhouse  agreed  to  a  resdssltti  when  tlie 
safe  arrived  at  T(mopah  and  was  refused  by 
respondent,  Balllet.  Clarke  t.  Lycm  Goni^ 
ty,  8  Ner.  188 ;  BUis  v.  Central  Padfie  RaU- 
road  Co.,  S  Nev.  206;  Rankin  t.  New  Eng- 
land &  Nevada  Silver  Mining  Co.,  4  Ner.  78. 

It  the  Jury  found,  as  it  undoubtedly  did 
find  by  its  general  verdict  In  favor  of  re- 
spcmdent,  tbat  as  to  order  for  safb  No.  194 
ttiere  was  a  mutual  rescission  of  the  con- 
tract and  also  found  that  subsequent  to  andi 
mutual  resdaslon  there  was  a  resale  of  ttia 
safe  to  Murpliy-Balllet,  there  being,  In  oar 
Judgment,  substantial  evidence  to  support 
their  findings  In  this  req;»ect,  tbe  same  should 
not  be  disturbed. 

In  this  case,  ttie  briefs  ct  apReUant  and 
respondent  touch  apon  many  side  laanea 
wbidi,  In  our  Jadgmoit,  bave  no  beating  iq»- 
on  the  prlndpal  issue  in  Om  eassk  and  IwnoB 
will  not  be  discussed. 

[I]  It  is  the  cmt^tlon  of  aiHPdluit  that 
tbe  court  erred  in  admitting  evldenod  aa  to 
an  alleged  flrepro<tf  warranty,  alleged  to  have 
bem  glvwk  by  Watortaoase  to  Morpby-BalUet 
We  deem  it  nnneeeasary  to  pim  npoo  tbis 
matter,  Inaamucb  as.  If  tbe  same  was  wror. 
It  was  harmless  arm,  and  ttw  rigbts  of  ig^ 
pellant  were  not  matertaUy  affected  tber^. 
The  qoestlim  ss  to  tbe  flm^oof  eharaoter  of 
tbe  safe,  or  as  to  any  wamuity  glvm  viUi 
refnwce  tberetob  bas  notblng  to  do  with  tbe 
main  issoe  in  the  case. 

Tbe  Judgment  of  tbe  tower  eoart,  and  the 
order  denying  a  new  trial,  aie  affirmed. 

It  is  so  ordered. 

TALBOT,  a  Jh  ftnd  NOBCROSS,  J.,  coo- 
car. 
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BELLBR  T.  LB  BOXnOT  «t  aL  (No.  8450.) 
(Sapreme  Coart  of  Montana.    Jan.  20,  1916.) 

1.  APFEAI.  and  EtSBOB  (I  529*)  —  Bbcobs  — 

Mattebs  to  bx  Included. 

Under  Ber.  Oodes,  S  7113.  providing  that 
on  appeal  from  an  order*  except  an  order  grant- 
ing OF  refusing  a  new  trial,  uie  appellant  must 
furnish  the  court  with  a  cop;  of  the  notice  of 
appeal,  of  the  Judgment  or  order  appealed  from, 
and  of  the  paport  naed  on  the  bearing  below, 
on  appeal  from  an  order  vacating  a  default  judg* 
meoL  the  Judgment  roll  is  no  part  of  the  rec- 
ord, out  the  papen  need  on  the  bearing,  result- 
ing in  nich  order,  cooutitute  the  record  and 
must  be  authenticated  by  their  incorporation  in 
a  bill  of  exceptions  duly  settled  by  the  presiding 
judge. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2874*  2^2898;  Dec.  Dig. 
1829.^] 

2.  Appbai.  and  Sbbob  (f  618*)  —  Bbcobd  — 
Mattebs  to  bb  Inoluded. 

On  appeal  from  an  order  vacating  a  de- 
fault Jttd^ent,  a  transcript  certUed  by  the 
clerk  as  a  true  copy  of  plalntUTs  bill  of  ercep- 
tions,  and  purporting  to  be  a  narrative  of  the 
proceedings  had  and  done  in  respect  to  the  mo- 
titm  to  vacate  the  judgment  and  to  contain  all 
the  papers  reiatiTe  thereto,  and  settled  and  cer- 
tified by  the  Jndge  as  a  tme  and  correct  record 
of  the  proceedings  had  and  done  in  the  action, 
mfficiently  complied  with  Rev.  Codes,  I  7113, 
requiring  a  copy  of  the  papm  used  on  the  hear- 
ing below  to  be  furnisltea  on  appeals  from  or- 
dttrs. 

[Ed.  Note.— For  other  cases,  as*  Appeal  and 
Error.  Cent  Dig.  H  2702-S7OT;  Dee.  Dig.  | 
613.*] 

8.  Appxai.  and  ffiRBOB  (|  98^)  —  Bxnxw  — 

pBBSUHPTIOIfS. 

Where,  on  a  motion  to  vacate  a  de&rnlt 
Judgment  there  was  no  showing  whatever  of 
excusable  neglect  or  of  the  existence  of  any  mer- 
itorious defense.  It  must  be  assumed  that  the 
order  vacating  the  judgment  was  not  made  on 
discretionary  grounds. 

[Ed.  Note.— For  other  canes,  see  Appeal  and 
Error,  Cent  Dig.  SS  8777-3781,  3782 ;  Dec.  Dig. 
S  934.*] 

4.  Appeal  and  Bbsob  (|  1011*)— Betibw  — 
Questions  of  ]»'aot. 

Where,  on  a  motion  to  vacate  a  default 
judgment,  the  affidavits  were  conflicting  as  to 
whether  the  amended  complaint  was  served 
within  20  days  before  the  entry  of  defendant's 
default  and  of  the  judgment  it  was  fbr  the 
trial  judge,  and  not  the  Sapreme  Court,  to  de- 
termine which  was  correct  and,  having  deter- 
mined In  favor  of  defendant  he  would  not  be 
overruled. 

[Ed.  Note.— For  other  ease%  see  Appeal  and 
Error.  Cent  Dig.  |8  89^^89;  Dec.  Dig.  | 
1011.*] 

Appeal  from  District  Court,  Sanders  Coun- 
ty;  B.  Lee  McCuUoch,  Judge. 

Action  by  Alfred  BeUer  against  Gilbert  Le 
Bouef  and  others,  partners  under  the  flim 
name  and  style  of  Moser  &  CampbelL  From 
an  order  opening  defendants'  default  and  va- 
cating a  default  jodgment^  plalntUE  appeals. 
AlHrmed. 

I.  B.  Blalsdell  and  H.  J.  Burleigh,  both  of 
Plains,  for  appellant  Gerard  Toong  and  H. 
O.  Stjhnlts,  botb  of  ntompaon,  ft>r  respond- 
ents. 


8ANKEB,  J.  In  this  action  a  demurrer  to 
tile  complaint  on  behalf  of  defendants  Moser 
and  Campbell  was  sustained.  Thereafter  an 
amended  complaint  was  filed  by  plaintiff  and 
a  copy  thereof  served  on  counsel  for  said 
defendants.  The  date  of  the  filing  is  Sep- 
tember 18,  1913.  The  date  of  the  service  is 
disputed.  On  October  4,  1913,  the  plaintiff 
filed  his  preedpe  for  the  default  of  said  de- 
fendants for  their  fiallare  to  answer  or  de- 
mur, which  default  was  noted  In  due  form, 
and  on  the  same  day  judgment  by  the  clerk 
was  entered  conformably  to  the  plaintiff's 
prayer.  Thereafter  a  motion  <m  behalf  of 
said  defendants  was  made  to  open  the  de- 
fault and  vacate  the  judgment,  which  mo- 
tion was  accompanied  by  affidavits  Intended 
to  be  in  support  thereof.  The  motion  was 
granted.  Hence  this  appeal. 

[1 , 2]  The  respondents  (defendante  below) 
challenge  the  right  of  ai^lant  to  be  now 
heard,  npon  the  ground  that: 

"The  transcript  herein  falls  to  show  either 
the  judgment  roU  or  an  authentication  and  Iden- 
tiocation  of  the  papers  used  on  the  hearing  ot 
the  motion,  •  *  •  either  in  the  body  of  the 
bill  of  exceptions  or  In  the  certificate  of  the  pre- 
siding Judge,  and  the  certificate  of  the  clerk 
fails  to  certify  to  all  the  papers  in  the  tran- 
script*' 

There  is  nothing  in  this.  The  case  Is  be- 
fore OS  on  appeal,  not  from  the  jadgment,  but 
from  an  order  made  after  judgment  The 
Judgment  roll  Is  therefore  no  part  of  the  rec- 
ord (Emerson  v.  McNalr,  28  Mont  678,  78 
Pa&  121) ;  bnt  the  papers  nsed  on  tbe  heai^ 
Ing,  which  resnlted  in  tlie  onter  appealed 
from,  constltate  the  zocord,  and  these  nnut 
be  authenticated  by  tiielr  InoonHuratlon  In 
a  bill  of  exceptions  duly  settled  1^  the  pre- 
siding judge.  LaUmer  t.  Nelson,  47  Mont. 
646,  188  Fac.  «80l  Now,  tbe  tnnscript  be- 
fore OS  la  oerttfled  by  ttie  cleric  as  "a  foil, 
tme,  and  eoxnet  copy  of  tfiaittafrB  UU  of 
exceptions."  This  bill  of  exceptions  purports 
to  be  a  nanatlvB  of  "the  piooeedlngs  bad  and 
done"  In  zespect  to  the  motion  In  anestioD 
and  to  contain  aU  the  papers  relative  there- 
to; and  it  Is  settled  and  oertlfled,  1^  tbe 
judge  who  made  tbe  order,  as  "Ad  all  rejects 
a  true  and  oonect  leoord  of  tiie  piooeedlngs 
had  and  6odb  in  tbe  abov»«ntltled  action.** 
While  this  cannot  be  acclaimed  as  a  model  of 
precision,  it  would  be  zeflnement  of  tecdini- 
cellty  for  us  to  say  that  we  do  not  have  a 
copy  of  the  papers  used  on  the  hearing  In 
the  court  below.  Bev.  Codes,  f  7118. 

[S,  4]  Accepting  the  record,  then,  we  find 
but  two  suggested  grounds  on  which  the  dis- 
trict court  could  possibly  have  acted,  viz.: 
(a)  As  a  matter  of  discretion,  upon  a  show- 
ing of  excusable  neglect  upon  the  part  of  re- 
qwndents,  coupled  with  the  existence  of  a 
meritorious  defense ;  and  (b)  as  a  matter  of 
law,  on  the  theory  that  the  judgment  was 
void  because  the  amended  complaint  was 
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tetally  dufecUve,  or  because  the  defaidt  ma 
prematuiely  entered.  There  was  no  show* 
ing  whatever  of  excusable  neglect  or  of  the 
existence  of  anr  mentorlons  defense.  It 
must  therefore  be  aasamed  that  the  order 
was  not  made  on  discretionary  grounds.  Nor 
Is  there  any  subBtance  in  the  contention  that 
the  amended  complaint  Is  essentially  defec- 
tive. It  not  only  states  one  but  17  causes  of 
action.  If,  therefore,  the  ruling  can  be  up- 
held, it  must  be  upon  the  legal  ground  that 
the  default  and  Judgment  were  void  as  prema- 
ture. State  «  rel.  Hickey  v.  District  Court, 
42  Mont  496.  113  Pac.  472,  Ann.  Gas.  1912B 
246.  Whether  the  default  and  Judgment 
were  premature  depends  upon  when  the 
amended  complaint  was  served,  and  when 
that  occurred  Is  a  matter  of  evidence,  as  pre- 
sented by  the  affidavits  of  Mr.  Blaisdell  for 
appellant  and  Mr.  Schnltz  for  respondents. 
Mr.  Blalsdell  avers  that  on  September  12, 
1018,  be  deposited  a  copy  of  the  amended 
complaint  In  the  United  States  post  office  at 
Plains,  postpaid,  and  addressed  to  counsel 
for  respondents,  who  lived  at  Thompson, 
which  is  26  miles  away.  Assuming  this  to  be 
correct,  and  allowing  one  day  for  the  dis- 
tance between  points  (Rev.  Codes,  {S  7147, 
7148),  the  respondents*  time  for  answer  ex- 
pired on  October  3d.  But  Mr.  Blalsdell's  affi- 
davit was  not  made  until  October  4th,  the 
day  default  was  entered,  and  21  days  after 
the  alleged  deposit  In  the  absence  of  cir- 
cumstances showing  the  contrary,  it  is  in- 
ferable at  least  that  his  statement  was  to 
some  extent  a  matter  of  recollection,  and 
ttierefore  not  necessarily  exact  From  the 
ftffidarlt  of  Mr.  Schnltz,  on  the  other  hand, 
certain  inferences  are  permissible,  viz.,  that 
there  was  in  September,  1913,  a  regular  and 
due  course  of  mall  between  Plains  and 
Thompson  throngh  and  by  means  of  at  least 
two  trains  per  day ;  that  the  amended  com- 
plaint came  to  him  In  the  oonrae  of  such  mall 
addressed  to  "H.  0.  Scbnltx  and  Gerard 
Young,  attom^a,  Thompson  Falls,  Mont"; 
that  the  aame  was  delivered  to  him  on  the 
evening  of  Sei^mber  14,  1813;  that  a  let* 
ter  mailed  at  Plalna  before  the  departure  of 
^ther  mall-carrying  train  would  In  the  due 
coarse  of  mall  arrive  at  Thompson  on  the 
same  day ;  and  that  said  amended  complaint 
was  not  mailed  from  Plains  until  September 
14th  or  until  September  13th  after  all  mail- 
carrying  trains  had  departed.  If  this  be  ac- 
cepted, the  reapondenta'  time  for  answer  did 
not  aifflte  until  Octobw  4th,  and  the  default 
was  prranatnre.  It  la  not  for  na  to  say  which 
of  these  afBante  was  correct ;  but  it  was  the 
function  of  the  presiding  judge  to  choose  be- 
tween their  respective  representations,  and, 
«s  It  was  possible  toe  him  to  chooae  the  <me 
which  would  enable  the  respondents  to  de- 
fend the  acttm,  we  are  not  disposed  to  over^ 
rule  him. 


RBPOBTBB  (Mont 

The  order  appealed  from  Is  therefore  af- 
firmed. 

BRANTLT,  0.  J.,  and  HOIXOWAT,  J., 
eoncnc* 

BABNABD  RBAI/TT  CO.  v.  CITY  OF 
BUTTE  etaL  (No.  8440J 
(Supreme  Gonrt  of  Montana.   Jan.  Iff,  1915.) 

X  TAXATIOn   (I  348*)— BUBDIK  OF  PBOor— 
EXEUPTION. 

Willie  ordinarily  one  claiming  an  exemption 
from  Uixation  must  establisb  it,  the  sUte,  to 
impose  taxes  on  mining  property  in  excess  of 
the  amonnt  paid  the  United  States  gorernmenL 
must  show,  under  Const,  art  12,  |  2,  and 
Rev.  Codes,  {  2500,  that  the  property  is  used 
.  for  a  purpose  independent  of  mining  and  has 
a  value  for  such  purposes  apart  from  its  value 
as  mining  property ;  such  provisions  not  relat- 
ing to  "exemption,"  but  to  state  revenue. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig,  SS  584-589;  Dec.  Dig.  {  848.*1 

2.  Taxation  ($  84S*>—AanBSlaEH1^— Miking 
Pbopbbtt. 

Becanse  mining  property  has  a  valae  Inde- 
pendent of  the  mineral  weslth  of  the  land,  fn 
that  it  is  located  within  the  limits  of  a  city,  and 
streets  and  sewera  have  been  coDStructed  through 
it,  does  not  subject  it  to  taxation  at  an  assessed 
value  greater  than  provided  by  Const,  art  12, 
8  2.  and  Rev.  Codes,  fi  2600,  in  the  absence  of 
showing  of  intent  on  the  part  of  the  owner  to 
use  it  for  a  purpose  otlier  than  mining. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  18  684-689;   Dec.  Dig.  |  348.*] 

3.  Appeal  and  Ebbob  (|  1002*)— Review— 

FlNDINQS. 

A  finding  of  the  trial  court  against  wblch  the 

evidence  does  not  decisively  preponderate  is  con- 
clusive on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3935-3837;  Dee.  Dig.  | 
1002.*] 

4.  Taxatioit  (I  606*>— REOTBAiniiro  Ooixac- 
TioN  —  Scope  ow  Rbkedt  —  lBBEacLAU.T 

Levied. 

Although  Rev.  Codes,  {  2743,  as  amended  by 
Laws  1000,  c  135,  declares  that  injanction  will 
not  lie  to  restrain  the  collection  of  taxes  "irreg- 
ularly levied  or  demanded,"  and  provides  for 
objection  to  the  board  of  commissioners,  which 
remedy  section  2745  dedares  ahali  be  exclusive, 
injunction  will  lie  to  restrain  the  collection  of 
a  tax  wholly  void. 

[Ed.  Note. — For  other  cases,  see  Taxati<»i, 
Cent.  Dig.  88  1230-1241 ;  Dec.  Dig.  |  60a*] 

Appeal  from  District  Court,  Silver  Bow 
County;  Jeremiah  J.  Lynch,  Judge. 

Action  by  the  Barnard  Realty  Company 
against  the  City  of  Butte  and  others.  Prom 
a  Judgment  for  platntUt  and  an  or^er  deny* 
Ing  a  new  trial,  defendanta  aiq^eaL  Affirmed. 

Alex  Kackel,  W.  F.  Davis,  and  N.  A.  Bote^ 
Ing,  all  of  Butte,  for  appellants.  E.  B.  How- 
ell and  Edwin  M.  Lamb,  both  of  Bntte,  for 
respondent 

BRANTLY,  0.  J.  TUa  action  waa  hrou^ 
to  obtain  a  decree  declaring  null  and  void 
an  assessment  and  tax  levied  in  pnrsnance 
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thereof  by  Qte  aatbOTitteB  of  the  defendant 
dtj,  upon  property  belonging  to  plabitifl  and 
ritoated  within  the  corporate  limits  of  the 
city,  and  perpetually  enjoining  the  defend- 
ant Daniel  Shorlln,  the  CII7  treasurer,  from 
enforcing  the  collection  of  the  tax  by  sale 
of  the  prox*erty.  The  trial  court  granted  the 
relief  demanded.  The  defeodantB  have  ap* 
pealed  from  the  decree  and  an  order  deny- 
ing their  motion  for  a  new  trlaL 

Patent  to  the  Barnard  placw  mining  claim 
was  Issoed  by  the  United  States  to  Anthony 
W.  Barnard  and  George  McCaosland  on  No- 
Tember  16,  1875.  The  claim  covers  an  area 
of  81.75  acres,  lying  along  Mlssonla  Onl<A, 
which  extoidB  from  north  to  south,  Immedi- 
ately west  of  the  city  as  originally  surveyed 
and  platted.  Tot  several  years  after  the 
patent  was  issued  the  mine  was  profitably 
worked  for  placer  gold.  When  tbe  deposits 
were  so  far  exhausted  as  to  render  this  char- 
acter of  mining  unprofitable,  Anthony  W. 
Barnard,  who  in  the  meantime  had  become 
tbe  sole  owner,  caused  a  portion  of  the  claim 
to  be  subdivided  Into  blocks  and  lots  and  to 
be  made  an  addition  to  the  dty  as  the  Bar^ 
nard  addition.  The  lots  In  this  addition  have 
heretofore  been  sold,  Barnard  reserving  the 
mineral  rights.  The  addition  covers  tbe  cen- 
tral portion  of  the  claim,  leaving  portions  of 
It  to  the  north  and  south  as  reserves  for  min- 
ing purposes,  or  to  be  devoted  to  other  uses. 
The  plaintiff  subsequently  became  the  suc- 
cessor to  all  of  Barnard's  rights.  Lands  to 
the  west  owned  by  other  persons  were  also 
subdivided  and  made  additions  to  the  dty, 
with  the  result  that  at  the  present  time  the 
southern  portion  of  the  claim,  an  Irregular 
area  of  several  acres,  Is  bounded  on  tbe 
north,  east,  and  west  by  lots  occupied  by 
tmildlngs.  A  fair  understanding  of  the  situa- 
tion may  be  gained  by  reference  to  the  dia- 
gram found  In  Barnard  Realty  Co.  v.  City  of 
Butte,  48  Mont  102,  136  Pac.  1064,  with  the 
accompanying  explanatory  statement  The 
area  designated  "Barnard  placer,"  extending 
from  the  alley  on  the  north  to  and  south  of 
Silver  street  is  the  property  involved  In  this 
controversy.  The  entire  area  of  the  claim 
as  originally  patented  was  assessed  by  the 
county  assessor  for  the  year  1912  as  placer 
mining  property  at  $2.50  per  acre.  Subse- 
quently tbe  assessor,  at  the  instance  of  tbe 
city  anthorities,  again  assessed  the  area  In 
controversy  at  a  valuation  of  fl9,000,  upon 
the  theory  that  It  had  an  independent  value 
to  this  amount  and  for  use  as  city  lots.  In 
the  first  assessment  tbe  plainttfC  was  named 
as  the  owner;  In  the  second  Anthony  W. 
Barnard  was  named  as  the  owner.  Both  as- 
sessments were  extended  by  the  county  clerk 
upon  the  county  assessment  roll  and  upon 
the  duplicate  delivered  by  him  to  tbe  city 
treasurer  as  a  basis  for  the  levy  of  city  taxes. 
The  plaintiff  paid  the  amount  of  tbe  tax 
levied  upon  the  first  assessment,  but  refused 
to  pay  that  levied  upon  the  second,  and. 


when  tbe  city  treasurer  ^oceeded  to  ad- 
vertise and  sell  the  property  as  ddinauott, 
brought  this  action.  Two  questions  have 
been  submitted  for  decision,  via.,  whether  the 
Bscomd  assessment  and  the  tax  levied  in  pni^ 
Boanoe  of  it  were  auttunAaed  by  law,  and 
whettiw  injnncttott  is  the  props  remedy. 

[1]  Section  2  of  arUcle  12  of  the  ConaU- 
tntlon  specifically  declares  all  property,  with 
certain  exceptions,  subject  to  taxation.  The 
same  provldcm  permits  the  Legislature  in  its 
discretion  to  exempt  other  pn^terty  devoted 
to  cwtain  purposes.  'Sba  following  section 
(B)  provides  as  follows: 

"AH  mines  and  mining  claims,  both  placer  end 
rock  in  place,  containing  or  bearing  gold,  sil- 
ver, copper,  lead,  coal  or  otlier  valuable  mineral 
depoBite,  after  parchase  tfaereof  from  tlie  Unit- 
ed States  shall  be  taxed  at  tbe  price  paid  the 
United  States  therefor,  unless  the  surface  ground, 
or  some  part  thereof,  of  such  mine  or  claim,  is 
used  for  other  than  miuing  purposes,  and  nas 
a  separate  and  indi^mident  value  for  sneh  other 
purposes,  in  which  case  said  surface  ground,  or 
any  part  tbereot  so  used  for  other  than  miuinc 
purposes,  shall  be  taxed  at  its  value  for  aucE 
other  purposes,  as  provided  by  lawf  and  ail 
machinery  used  in  mining,  and  all  property  and 
Burface  improvements  upon  or  appur^aut  to 
mines  and  mining  claims  which  httve  a  value 
separate  and  independent  of  such  mines  or  min- 
ing claims,  and  tbe  annual  net  proceeds  of  all 
mines  and  mining  claims  shall  be  taxed  as  pro- 
vided by  law." 

Section  2500  of  the  Revised  Codes  Is  sub- 
stantially an  enactment  of  this  provision  in 
the  form  of  statute. 

The  purpose  had  In  view  by  the  convention 
in  formulating  tbe  provision  of  the  Constitn- 
tlon  was  to  bring  into  the  class  of  taxable 
property  mines  and  mining  claims,  and  to 
provide  a  method  by  which  the  owners  of 
them  might  be  compelled  to  bear  their  equi- 
table proportion  of  the  expense  of  govern- 
ment Theretofore  this  species  of  property 
had  generally  been  exempt.  Northern  Pac. 
Ry.  Co.  V.  MJelde,  48  Mont.  287,  137  Pac.  386. 
Recognizing  the  fact  that  such  property  Is 
not  generally  susceptible  of  profitable  use 
unless  the  deposits  therein  are  extracted  and 
put  into  commercial  form,  and  in  order  to 
encourage  the  work  of  profitable  development 
by  protecting  it  against  exactions  which 
might  prevent  this  result  It  was  deemed 
that  the  owner  of  a  mining  claim  would  ful- 
ly acquit  hlmseU  of  his  obligation  to  the  pub- 
lic by  paying  a  tax:  (1)  Upon  the  acreage 
at  the  price  paid  to  the  United  States;  (2) 
upon  the  mscbinery  used  In  mining  and  sur- 
face Improvements,  etc,  upon  or  appurtenant 
to  the  claim,  which  have  a  value  independent 
thereof;  and  (3)  upon  the  net  proceeds  of 
the  product.  So  long  as  the  claim  Is  used 
and  held  exclusively  for  mining  purposes, 
the  owner  of  it  is  not  required  to  bear  any 
other  burden;  but  when  the  property,  hav- 
ing by  its  location  acquired  a  value  for  some 
independent  use,  is  devoted  by  the  owner  to 
such  use.  It  becomes  at  once  subject  to  tax- 
ation at  that  value  as  Is  other  real  estate,  to 
be  ascertained  by  the  assessing  officer  Just 
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«i  be  ftBcertalni  the  valoe  of  other  land  tor 
the  purpose  of  taxatlML  By-  deroting  it  to 
the  new  use,  the  owner,  so  to  speak,  creates 
an  estate  whlcb.  In  the  ere  of  the  law.  Is 
regarded  as  Independent  of  tlie  original  es- 
tate and  Is  anbject  to  taxatl<m  as  sodi.  It 
will  be  noted,  however,  that  two  conditions 
must  concur  to  justify  the  Impooitloa  of  the 
additional  burden ;  wiz.,  the  surface  gnnmd, 
or  some  part  ttaereof,  must  be  need  fra  other 
than  mining  purposes,  and  It  mnst  bare  an 
independent  Talue  for  that  purpose.  When 
these  conditions  concur,  but  not  otherwise, 
the  owner  most  assume  tbe  addlticmal  bnr^ 
den. 

[2]  While  it  Is  the  rule  that  be  who  alleges 
that  his  property  Is  exempt  tram  taxation 
must  sDstaln  the  burden  of  estabUshlng  tbe 
exemption,  the  provision  in  question  not  be- 
ing an  exemption  provision,  but  really  a  rev- 
enae  measure  apportioning  to  the  owners  of 
mining  claims  what  the  convention  deemed  to 
be  their  Just  proportion  of  tbe  public  burden 
(Northern  Pac.  Ry.  Co.  v.  MJelde,  supra),  be- 
fore the  additional  burden  can  be  Intposed, 
the  taxing  authorities  must  ascertain  that 
the  conditions  authorizing  its  im[>osition  In 
fact  exist  In  Hale  v.  JeflEerson  county,  39 
Mont.  137,  101  Pac  973,  was  involved  the 
question  whether  a  ditch  appurtenant  to  a 
placer  mining  claim  and  used  to  convey  wa- 
ter upon  It  to  work  It  had  a  value  independ- 
ent of  the  claim,  and  was  thwefore  subject  to 
taxation  upon  the  basis  of  8U<^  value.  It 
was  held  that  the  burden  was  upon  the  tax- 
ing authorities  to  establish  such  value.  The 
rule  was  recognized  and  applied  In  tbe  earli- 
er case  of  Murray  v.  Hinds.  80  M<wL  466, 
76  Pac.  1039.  The  question  at  issue  In  that 
case  was  whether  a  tax  levied  upon  a  por- 
tion of  the  surface  of  a  mlniug  claim  which 
bad  been  subdivided  into  blocks  and  lota  con- 
forming to  the  streets  and  alleys  of  the  dty 
of  Butte,  and  held  for  sale  as  opportunity 
offered,  was  valid.  Upon  the  facts  adduced 
showing  this  condition,  this  court  held  that 
it  was.   The  court  said: 

"Merely  claiming  a  portion  of  tbe  premises  as 
reserved  for  mining  purposes,  and  at  the  same 
time  disclosiiis  a  state  of  facts  absolutely  in- 
consistent witb  the  basis  of  their  (plaintiffs') 
contention,  places  them  in  the  position  of  having 
adopted  a  subterfuge  to  escape  paying  taxes  on 
the  property." 

The  platting  of  the  property  for  the  purpose 
of  putting  the  lots  upon  the  market  for  sale 
and  soling  them  as  there  was  demand  for 
them  was  anffldent  to  show  an  actual  use  and 
an  Independent  value  for  that  pnrp<»eL  This 
cmcluslon  was  fdearly  correct;  for  such  a 
use.  at  least  so  far  as  concerned  the  surface 
of  the  claim,  was  Inconsistent  with  any  poe- 
Bible  intmtiou  on  the  part  of  the  owner  to 
use  it  thereafter  for  mining  purposes.  It 
was  entirely  competent  for  the  owner  of  the 
claim  to  treat  the  surface  rl^t  as  a  separate 
Intwest  from  tSiBt  r^iresented  by  the  mineral 
reaemd  bmeatb,  and  adl  It  to  othais  it  he 


diose  to  do  BOk  Northern  Pac.  By.  Oo.  r. 
M^de,  supra.  Tbe  interest  so  was  prop- 
erty and  subject  to  taxatloB  up(m  tiie  aaine 
tooOng  exactljr  as  if  the  tlOe  to  the  land  bad 
been  acquired  for  agricultural  pnrpoeea. 

We  shall  not  eater  into  a  detailed  wwinln- 
afloa  of  tbe  evidence.  It  la  not  disputed  tliitt 
the  area  of  the  Barnard  placer  In  controversy 
has  an  Independoit  value  for  town-site  jmr- 
poses.  lUs  attribute  it  has  in  common  with, 
every  foot  of  land  within  the  limits  of  tbe 
dty  of  Butte,  indudlng  many  mining-clalnia. 
This  alone,  however,  is  not  autfldent  to  make 
it  subject  to  the  bnrdoi  sought  to  be  bn- 
posed  upon  it  As  heretofore  stated,  b^ore 
the  bord^  can  be  lawfully  in^oMd  la  anj 
case,  tbe  surface  must  have  been  devoted  to 
an  Indepoident  uaa  The  erldenoe  does  not 
disclose  such  a  use  of  tbe  area  in  dl^Hite. 
While  it  does  furnish  a  basis  for  an  Inferraoe 
that  It  may  be  the  purpose  of  plaintiff  at 
some  future  time  to  plat  it  into  blocks  and 
lots  and  put  them  upon  the  market,  this 
has  not  been  done,  nor  has  it  heretofore  been 
occupied  or  used  for  any  purpose:  It  Is  true 
that  portions  of  the  surface  have  been  filled 
In  by  other  parties  with  the  consent  of  the 
plaintiff.  Missoula  Onlch  has  for  many  years 
been  used  as  a  dumping  ground  for  waste 
dirt  tak^  from  excavations  within  tbe  dty. 
Other  portions  of  the  surface  rendered  un- 
even by  excavations  during  the  process  of 
placer  mining  have  been  leveled  off.  It  la  al- 
so true  that  Silver  street  has  been  extended 
over  the  southern  portion  of  It  Again  It  Is 
true  that  a  storm  sewer  baa  been  extended 
through  it  by  tbe  dty  from  north  to  south, 
and  that  other  similar  improvements  have 
been  installed  for  the  acoonunodatlon  of  lot 
owners  to  the  north  and  east  With  the  ex- 
ception of  Silver  street  which  was  opened  by 
plaintiff's  consent  all  these  Improvements 
have  been  Installed  without  i^intlfTa  cm- 
sent  or  that  of  any  of  Its  officers.  With 
reference  to  them  It  may  be  said  that  all  of 
them  might  have  been  Installed  even  against 
the  consent  of  plaintiff,  the  dty  acquiring  the 
right  of  way  throng  the  prt^erty  by  virtue 
of  condemnation  proceedings.  On  the  other 
hand,  it  is  not  disputed  that  in  tUa  portion 
of  the  claim  tiiere  are  sllver4)earlng  lodes 
which  have  bem  woAed  with  some  profit 
in  past  years,  and  whidi,  Authcmy  W.  Bar- 
nard testlfled.  it  is  the  intention  to  work  in  the 
future  If  silver  reaches  such  a  price  in  the 
market  as  to  Justify  it  He  stated  further  that 
though  In  reooit  years  the  plaintiff  had  been 
frequently  aolidted  to  sdl  the  property  to 
persons  who  desired  to  plat  it  and  put  it 
upon  the  market,  it  had  consistently  refused 
to  sell  and  held  It  as  a  reserve  for  mining  pur- 
poses whenever  drcnmstances  would  permit 
its  use  for  this  purpose.  If  such  is  tiie  inten- 
tion, as  tbe  trial  court  found,  the  tax  sought 
to  be  Imposed  is  wholly  unauthorized  and 
lUegaL 

[I]  Vbb  most  that  oas  be  said  oC  tba  oti- 
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deuce  tow^Ins  tba  pnaent  or  fatare  intended 
use  Is  that  It  does  not  dedalvely  prajKBidente 
ag^dnst  the  finding  of  the  trial  oonrt,  and 
hence  must  be  accepted  by  this  court  aa  con- 
clusive. 

E4]  Contention  la  made  tiiat  this  action 
cannot  be  maintained,  tor  the  reaaona  ttiat  It 
ia  not  allied  In  the  complaint  nor  ahown  by 
the  eridraice  that  plaintiff  appeared  before 
the  board  of  oonnty  commlasioners  while 
sitting  as  a  board  of  equalization,  and  made 
cAJectiMi  to  the  aaaesament,  and  ttiat  the 
ronedy  provided  by  section  274S  <tf  the  Be- 
Ttsed  Codes,  aa  amended  by  the  act  of  1909 
(Laws  of  1909,  c.  189),  Ifl  exclusive.  It  is  true 
that  the  complaint  does  not  altege  that  the 
Idaintlff  appeared  before  the  board  and  made 
timely  objection  to  the  assessment,  nor  Is  it 
disclosed  by  the  evidence  that  It  did  so.  It 
is  safficlent  to  say  in  this  connection  how* 
ever,  that  if  the  taxing  authorities  nnder- 
take  to  levy  a  tax  not  authorized  by  law,  or 
upon  property  not  subject  to  be  taxed,  their 
action  is  without  Jurisdiction  and  void. 
ClarlE  V.  Maher,  34  Mont  401,  87  Pac.  272. 
It  is  not  necessary  to  cite  authorities  to  sus- 
tain the  assertion  that  the  right  of  the  own- 
er of  property  to  relief  by  Injunction  Is  not 
in  any  wise  affected  by  bis  failure,  either 
upon  notice  by  the  assessor  (amended  sec- 
tion 2743,  supra)  or  by  the  board  Itself  (Rev. 
Codes,  S  2581),  to  make  timely  objectloa 
The  assessment  being  wholly  Illegal,  because 
without  authority.  Its  validity  may  l>e  ques- 
tioned by  any  available  method.  The  same 
may  be  said  as  to  the  exclusive  character 
of  the  remedy  provided  by  amended  sectioa 
2743,  supra.  It  Is  true  section  2T45  declares 
that  the  remedy  provided  by  the  amended 
section  supra,  "shall  supersede  the  remedy 
of  injunction  and  all  other  remedies  which 
might  be  Invoked  to  prevent  the  collection 
of  taxes  or  licenses  alleged  to  be  Irregularly 
levied  or  demanded,  .except  In  unusual  cases 
where  the  remedy  hereby  provided  Is  deemed 
by  the  court  to  be  Inadequate."  Notwlth- 
standli^  this  declaration,  when  the  tax  or 
the  proceeding  resulting  in  the  levy  of  It  is 
wholly  Illegal,  as  was  pointed  out  In  Montana 
Ore  Pnr.  Co.  v.  Maher,  32  Mont  4S0,  81  Pac. 
13.  the  remedy  by  injnnctlon  is  STaUaUe. 
In  this  case  It  was  said: 

"A  consideration  of  sectione  4023  (Rev,  Codes, 
1  2741)  and  4026  (Bev.  Codes,  |  274B)  leads 
us  to  believe  that  tlia  phzase  irregularly  levied 
m  demanded*  was  used  by  the  Legislature  advis- 
edly, and  as  prescribinir  the  limits  wherein  the 
stautorr  remedy  is  excloslve,  as  dUtineuiabed 
from  those  cases  of  111^1  taxes  the  coUecticm 
of  whidi  may  be  restrained  br  injanctlou.  In 
other  words,  if  the  action  of  the  assessor  or 
board  of  equalization  was  such  that  the  tax 
complained  of  is  manifestly  void  under  any  cir- 
cumstances. Injunction  will  lie  to  restrain  its 
collection;  but  if  the  error  complained  of  is 
only  an  Irregularitr  on  the  part  of  the  assessor, 
the  board  of  equalization,  or  the  treasurer  wUch 
may  be  subject  to  explanation  so  as  to  cure  the 
apparent  defect  or,  in  other  words,  where  the 
tax  complained  of  Is  not  necessarily  void  under 


all  drcamstattces,  then  the  remedy  provided  by 
sections  4024  (Rev.  Codes,  S  2742)  and  4025 
(Rev.  Codes,  8  2744),  natnely,  payment  under 
protest  snd  an  action  to  recover  back,  is  exclu- 
sive, except  In  those  nnnsuat  cases  mentioned 
In  section  4026." 

See,  also.  Cobban  t.  Hinds.  28  Mtmt  388, 
00  Pac;  1,  and  Westeni  Banches,  IM^  t.  Cas- 
ter ODimty,  28  Mont  278,  72  Pac.  6S9. 

The  Jndgmait  and  order  are  affirmed. 

Affirmed. 

HOLLOWAT  and  SANNEB^  JJ.,  concur. 


JONES  V.  ARMSTRONG.    (No.  3448J 
(Supreme  Court  of  Montana.    Jan.  16,  19Uf  j 

1.  SaUS    (i  354*)— BBSGIBaiON—PLBADINa— 
SUFTICIXNCT. 

In  a  suit  on  a  note  given  in  payment  for 
a  plow,  where  the  allegationB  of  defendant's  an- 
swer Include  an  offer  to  return  the  plow  and  a 
demand  for  the  retam  of  the  note,  but  also  in- 
clude many  allegadoUB  that  indicate  the  de- 
fendant does  not  rely  upon  a  right  to  rescind 
the  sale  for  fraud  and  fiilnre  of  consideration, 
such  as  an  allegation  of  breach  of  warranty  as 
a  defense,  and  as  a  baaiB  for  damages,  the  an* 
swer  does  not  allafs  a  defense  on  ground  ot  n* 
scission. 

[Ed.  Note.— For  other  cases,  see  Salsa,  Gent 
Dig.  B  1005-1024;   Dec  Dig.  f  854.*] 

2.  Sales  (J  859*)— Resoisbioh— Bvioenct. 

In  a  suit  on  a  note  given  in  payment  for  a 
plow,  where  the  allegations  of  defeaidant's  an- 
swer set  up  as  a  defense  a  breach  of  warranty 
and  damages  thereby,  rather  than  a  tight  to  le* 
sclnd,  and  where  the  evidence  shows  ttiat  no 
demand  was  made  upon  plalntUf  for  the  return 
of  the  note,  and  that  there  was  no  offer  to  re- 
turn the  plow,  but  merely  a  notification  that  de- 
fendant held  It  at  plaintiff's  disposal,  the  evi- 
dence does  not  tend  to  establish  any  defense  by 
way  of  resdsstoa  under  the  allagattons  of  the 
answer. 

[Ed.  Note.— For  pther  cases,  see  Sales,  Cent 
Dig.  8S  611.  1056-1069;  Dec  Dig.  f  869.*) 

8.  Salks  (I  262*)— Wabeaktirs— BKmSEiRA- 
IIORS  AS— Rbliancs  Ufon. 

Plaintiff's  statement  that  the  plow  he  sold 
defendant  had  done  good  work  for  him  at  sod 
breaking  Is  not  a  warrant  unless  relied  upon 
as  such. 

J Ed.  Note.— For  other  cases,  see  Sales,  Cent 
g.  If  736-789 ;  Dee.  Dig.  {  262.*] 

4.  Sales  (|  441*)  —  WABSARms  —  Ezfbxss 
Wabbartixs— Etidbhox. 

Evidence  Aeld  insofflcient  to  show  that  the 
buyer  relied  on  the  seller's  rapressntatton  that 
the  plow  had  done  good  work,  so  as  to  render  It 
an  express  warranty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  SS  12n-1283 ;  Dec.  Dig.  (  441.*} 

5.  Sales  ({  262^*)— WABBAinras— &cpusd 

WABEAirrtBS— BtXHXNTB— STATUTBS. 

Under  Rev.  Codes,  i  6104,  providing  that  no 
warranty  is  implied  from  a  mere  sale  of  person- 
alty, no  implied  warrant;  as  to  the  fitness  of  a 
plow  for  sod  breaking  can  be  found  to  have  been 
made,  where  defendant  had  had  experience  with 
the  particular  make  of  plow,  and  started  out 
to  buy  one,  going  to  the  plaintiff  because  he 
had  one  to  sell,  where  defendant  did  not  rely 
on  plaintitTs  knowledge  of  the  plow  as  superior 
to  his  own,  and  where  defendant  knew  that 
plaintiff  was  not  a  manufacturer  or  dealer,  and 
that  the  plow  was  secondhand. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §S  740-748;  Dec.  Dig.  |  262%.*] 


«7«r  atbw  easM  see  ssms  te^e  sod  ssottea  NVHBBB  In  Dso.  Dig.  a  An.  Dtg.  Ker-Me.  Series  *  Bw'r  Znd«x»< 
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6.  Sales  (g  441*)— Wabbantxes— Bseaoh  ot 
— Evidence. 

Evidence  held  iusnfficient  to  abow  breach 
of  warranty  that  a  plow  wai  fit  tor  t6A  break- 
ing. 

[Ed.  Note.— For  otber  caaeB,  see  Balm,  Gent 
Dig.  !8  1277-1288;  Dec.  Dig.  i  441.*] 

Appeal  from  District  Court,  l^eton  Coun- 
ty;  H.  H.  Ewing,  Judge. 

Action  by  Evan  D.  Jones  against  Bart 
Armstrong.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

David  J.  Ryan,  of  Conrad,  for  appellant 
B.  Ferguson,  of  Conrad,  for  respondent 

SANNER.  J.  Action  by  Evan  D.  Jones 
against  Bart  Armstrong,  upon  a  promissory 
note  given  by  the  latter  to  the  former  for 
the  sum  of  $S00,  with  interest  at  8  per  cent 
per  annum.  The  answer  consists  of  denials 
and  "a  further  and  separate  defense"  where- 
in it  ts  alleged  that  said  note  was  given  in 
payment  of  an  Emerson  plow  purchased  of 
Jones  by  Armstrong  for  sod  breaking;  tbat 
Jones,  who  knew  of  the  purpose  for  which 
the  plow  was  desired,  warranted  and  repre- 
sented the  same  to  be  capable  of  flrst-class 
work  In  that  respect;  tbat  these  representa- 
tlons  were  untrue,  and  were  known  to  Jones 
to  be  untrue;  that  Armstrong  did  not  luiow, 
and  conld  not  ascertain,  without  a  trial  of 
the  plow,  that  these  representations  were 
not  trne,  and  be  relied  upon  them;  that  he 
took  possession  of  the  plow  and  gave  it 
an  immediate  and  fair  test,  as  a  result  of 
which  It  was  ascertained'  tbat  the  same  was 
wholly  unfit  ^^d  could  not  be  used,  for 
breaking  or  any  other  purpose;  that  notice 
was  forthwith  given  to  Jones  by  Armstrong, 
who  tendered  back  the  plow  and  demanded 
tbe  return  of  said  note;  that  In  consequence 
of  tbe  failure  of  the  plow  to  meet  the  repre- 
sentations made  by  Jones,  Armstrong  became 
unable  to  perform  certain  contracts  which 
he  had  entered  into,  and  lost  the  profits 
which  would  have  accrued  therefrom,  and 
also  sustained  special  damage  in  certain  oth- 
er respects,  all  in  the  sum  of  ?1,100,  for 
which  judgment  Is  prayed.  All  tiiese  af- 
firmative allegations  are  traversed  by  a  gen- 
eral denial  in  the  reply. 

Upon  the  trial,  which  was  to  the  court 
sitting  with  a  Jury,  the  plaintiff  contented 
himself  with  the  introduction  of  the  note  and 
testimony  to  tbe  fact  that  it  was  due  and 
wholly  unpaid.  On  cross-examination  It  was 
elicited  by  defendant's  counsel  that  the  note 
was  given  in  payment  for  the  plow  which  he 
(Jones)  bad  previously  bought  and  used,  and 
which  had  done  satisfactory  work  for  blm. 

The  evidence  on  the  part  of  the  defendant 
was  given  by  Armstrong  himself  and  by  tbe 
witnesses  Hughes,  Cawood.  and  Price.  Arm- 
stivng  testified: 

"I  went  to  see  Mr.  Price,  and  ashed  him  if  he 
had  what  is  known  as  the  Emerson  plow,  sod- 
bottom  plow,  and  disc  plow.  He  eaid  lie  didn't 
have  one.    Be  was  the  agent  for  this  plow  at 
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Conrad  at  this  time,  and  I  asked  him  If  he 
knew  of  one,  if  I  could  locate  one.  He  said 
he  thought  ESran  Jones  over  east  of  town  had 
a  plow  that  he  wanted  to  sell.  So  Mr.  Price 
drove  me  out  there  In  his  automobile,  and  we 
saw  Mr.  Jones  and  saw  the  plow.  The  plow 
at  this  time  had  the  4iseB.  It  was  not  rigged  for 
sod-bottom  plowing.  It  was  a  three-section 
Emerson  plow,  susceptible  of  sod-bottom,  as  all 
are  supposed  to  be.  Hr.  Jones  made  a  price 
on  this  plow  of  $800.  Mr.  Price  and  I  went 
back,  and  I  talked  to  Mr.  Price  about  this  plow, 
and  I  asked  him  if  this  plow  could  be  guaran- 
teed to  give  satisftiction  ot  to  do  good  plowing. 
He  said  It  could ;  that  the  Emerson  was  beliind 
the  plow  as  long  as  a  man  saw  fit  to  operate  it 

*  *  *  I  met  Mr.  Jones  two  times.  I  am  not 
sure  which  time  it  was  that  he  spoke  about  the 

Elow.  He  said  the  plow  did  good  work  for 
im ;  that  was  with  the  sod-bottoaa  on.  I  tUnk 
he  said  he  plowed  60  acres  with  sod-bottoms— 
probably  not  that  much.  I  told  him  I  wanted  bi 
use  the  plow  for  sod-bottom  breaking.  ♦  ♦  • 
When  I  sot  the  plow  it  was  hitched  to  the  en- 
gine, and  I  took  it  ont  to  the  ranch.  I  used  it 
two  or  three  times;  we  tried  it  out  on  the 
prairie  sod.  «  •  •  After  the  plow  was  used 
three  times,  I  guess  there  were  some  10  or  12 
acres  we  had  gone  over  and  tried  to  plow.  It 
was  not  a  good  piece  of  plowing.  I  don't 
know  that  I  knew  what  was  the  trouble  with  it. 

*  *  •  One  of  the  front  sections  cot  too  deep ; 
the  rear  section  would  not  run  deep  enough ; 
and  each  section  in  the  middle  or  center  is 
worked  by  one  lever.  If  the  front  section  run 
too  deep,  you  raised  the  lever,  and  that  throws 
the  plows  of  the  rear  section  out  of  the  ground. 
There  was  no  adjostment  as  to  the  depth  of  the 
plows,  other  than  the  four  levers.  These  four 
levers  covered  the  plow  or  the  depth  of  all  the 
plows  that  was  strung  on  the  two  sections  from 
this  frame.  I  had  the  same  man  on  tbe  engine 
that  plowed  tor  Mt.  Jones,  and  I  was  looking 
after  the  plows  myself  also.  *  «  •  The  fault 
was  not  in  the  plow ;  the  fault  was  in  tbe  placf 
that  it  seemed  to  swing  on— in  the  frame  of  the 
plow.  *  •  •  The  plow  would  not  plow  nni- 
formly.  It  had  that  fault  of  running  too  deep 
and  running  too  shallow,  and  also  had  the  fault 
of  piling  the  sod  up  instead  of  folding  It  over. 

*  *  *  After  using  the  plow  for  three  times. 
I  wrote  Ur.  Jones  tliat  the  plow  was  there  at 
his  disposal.  I  ooold  not  use  the  plow.  I  told 
him  It  would  not  do  the  work  and  did  not  an- 
swer the  purpose  for  which  I  purchased  It.. 

*  «  * » 

Upon  cross-examination  Hr.  Armstrong 
further  testified: 

That  he  bad  operated  an  Emerson  plow  be- 
fore this  in  the  disc  frame,  but  not  in  the  sod- 
hotbHn  frame.  "To  say  that  I  know  why  the 
plow  did  not  woik  properly  would  involve  a 
good  deal.  The  constrnction  frame  that  carries 
these  plows  was  not  so  mechanically  built  as  to 
carry  the  plows  evenly  and  regulate  them  in  tiw 
ground.  *  •  *  There  would  be  two  cables  to 
adjust,  and  you  must  have  these  cables  so  Uiey 
would  carry  the  beams  squarely  In  front  of  the 
plow,  or  carry  the  beam  in  ri^ht  angles  behind 
the  engine  or  parallel  with  Uie  rear  of  your 
engine.  *  *  *  When  t  first  went  to  see  Ur. 
Jones  about  buying  the  plow  It  was  the  time 
I  talked  to  Ur.  Price;  I  went  out  once,  and  I 
might  have  gone  twice.  *  *  •  I  asked  him 
to  reduce  the  price,  but  he  said  I  could  take  it 
for  $800  or  leave  It." 

On  redirect  examination  he  said  with  ref- 
erence to  Jones'  statement  that  the  idow  bad 
done  good  work  for  blm: 

"I  took  the  statement  for  what  it  was  worth. 
I  relied  upon  Mr.  Price  as  agent  for  the  Emer- 
son plow  people.  *  *  *  I  relied  upon  both 
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Hr.  Price's  statetMot  and  Mr.  Joan^  rtatft- 
mentfl  in  purchasing  the  plow.** 

David  Hughes  testlfled: 

"I  vas  plowing  for  Mr.  Jones  with  an  BJmep- 

lon  plow,  sod-bottom  breaking  part  of  the  time. 

•  •  •  I  don't  tbink  the  moidboard  was  not 
good  plowing.  This  plowing  was  good.  *  *  * 
Tba  work  did  not  snit  Mr.  Jones.  *  *  *  It 
was  the  bottoms— the  moldboards.  *  *  *  I 
bad  no  experience  before  that  in  handling  Bmer- 
«m  plows.  I  adjuflted  the  cables  on  the  plows. 
I  don't  know  the  regulation  length  of  the  cable 
for  No.  1  beam  or  No,  2;  we  adjusted  them 
and  chanced  them  so  as  to  try  to  make  the 
plows  work." 

Cawood  testified  that: 

Re  "saw  some  ground  that  had  been  plowed 
by  this  Emerson  plow.   •   •   •   The  plowing 

•  •  *  was  poor.  •  •  •  *  I  do  not  know 
what  was  wrong  with  tiie  plow.  •  •  •  I  do 
not  know  whether  it  was  the  fault  of  the  plow 
or  the  fault  of  the  man  that  operated  It  that 
accounted  for  the  bad  plowing." 

Price  testlfled  that  the  plow  was  second- 
hand when  sold  to  Mr.  Jones  and  thirdband 
wlien  sold  to  Mr.  Armstrong. 

At  the  conclusion  of  the  tesUmony  the 
Plaintiff  moved  the  court  to  direct  tlie  Jnry 
to  return  a  verdict  in  favor  at  the  plaintiff, 
which  was  done,  and,  upon  the  verdict  so  re- 
turned, judgment  was  entered.  Thereafter 
motion  fbr  new  trial  was  made  and  over- 
ruled. The  defendant  has  appealed  from 
this  judgment  and  order. 

[1 , 2]  Th6  only  qaestton  presented  la  wheth- 
er the  evidence  tm  the  part  of  the  defendant 
tended  to  estabUsh  any  deCense  nnder  the  al- 
legations of  Uie  answer.  He  contends  that  It 
did,  upon  what  theoi7  we  are  unable  to  pre- 
cisely determines  The  first  lurt  of  bis  ail- 
ment is  devoted  to  a  discussion  d  the  right  of 
rescission  for  fraud  and  for  &lliire  of  cm- 
aideration.  NMther  the  answer  nor  the  evi- 
dence affords  any  warrant 'tor' tlie  aivHca- 
ti(m  of  rescission.  While  Oie  answer  alleges 
an  offer  to  return  the  plow  and  a  d^and 
fbr  a  return  of  the  note.  It  presents  no  other 
allegatlona  pertinent  to  rescission,  but  con- 
tains maiiy  that  indicate  a  contrary  posi- 
tion, vis.,  reliance  upon  a  breach  of  war- 
ran^  as  a  defense  and  as  the  basis  for  an 
award  In  damages.  tJpoa  ttie  evidence,  the 
case  Is  stni  worse,  so  tax  as  rescission  Is  con- 
cerned. Demand  for  the  note  is  not  men- 
tioned, and  the  offer  to  return  dwindles  to  a 
mere  notification — Insufficient  as  a  return  or 
offer  to  return — "that  the  plow  wag  there  at 
bis  disposal."  Berlin  Machine  Works  v.  Mid- 
land O.  &  L.  Co.,  49  Mont.  390,  123  Pac.  896. 

[3, 4]  The  defendant  also  insists  that  be 
made  a  sufficient  showing  to  go  to  the  jury 
upon  the  theory  of  a  breach  of  warranty; 
such  warranty  being  both  express  and  im- 
plied. Plaintiff  argues  that  one  cannot  de- 
fend upon  an  express  and  Implied  warranty 
tonchtng  the  same  quality.  This  we  need  not 
consider,  for  reasons  presently  to  appear. 
To  tegin  with,  no  express  warrant  on  the 
part  of  plaintiff  was  shown,  in  our  opin- 
ion. So  far  as  the  plaintiff  himself  is  con- 
cerned, this  express  warranty  is  supposed  to 


exist  tj  virtue  of  his  statement  that  tba  plow 
had  done  good  work  for  him  at  sod  breaking. 
This  was  not  a  warranty.  SO  Am.  &  Eng. 
Ency.  Law,  142;  Worth  r.  McConnell,  42 
Mich.  473.  4  N.  W.  19a  It  was  a  repre- 
sentation which,  to  become  a  warranty,  had 
to  be  relied  on  as  such.  30  Am.  &  Eng.  Ency. 
Law,  143.  That  It  was  not  relied  on  is  clear 
from  defendant's  testimony  that  he  "took 
It  for  wliat  it  was  worth";  that  he  "relied 
on  Bfr.  Price  as  agent  for  the  Emerson  plow 
people";  that  he  "relied  on  both  Mr.  Price's 
Btat«nent  and  Mr.  Jones'  statements  In  pur- 
chasing the  plow."  In  avoidance  of  this  the 
defendant,  in  a  vague  and  indefinite  sort  of  a 
way,  seems  to  contend  that  Price  was  an 
agent  of  plaintiff,  and  that  bis  declarations, 
together  with  those  of  Jones,  are  sufficient 
to  establish  the  warranty.  We  think  It  clear 
that  Price  was  not  the  agent  of  anybody  In 
this  transaction;  his  function  being  merely 
that  of  an  obliging  merchant  whose  assist- 
ance liad  been  solicited  by  the  defendant  him- 
self. 

[5]  As  to  the  implied  warranty,  the  defend- 
ant's situation  is  no  better.  He  did  not  go 
to  Jones  as  the  dealer  or  manufacturer  of 
an  article  with  which  he  was  unacquainted. 
He  bad  bad  some  experience  with  the  Emer- 
son plow;  that  was  the  plow  he  started  out 
to  buy.  He  applied  to  plaintiff  because  that 
was  the  sort  of  plow  the  plaintiff  had  to  sell. 
Defendant  knew  that  plaintiff  was  not  a 
dealer  or  manufacturer,  and  that  the  plow 
was  a  secondhand  one.  From  these  circum- 
stances no  Implied  warranty  by  the  plaintiff 
can  arise  touching  the  original  fitness  of  the 
plow  for  sod  breaking.  35  Cyc.  408;  16  Am. 
&  Eng.  Ency.  Law,  1240;  Bamming  v.  Cald- 
well, 43  111.  App.  175;  Oogel  v.  Kniseley,  89 
111.  598;  Joy  v.  Nat  Eich.  Bank,  32  Tex. 
Civ.  App.  S98,  74  S.  W.  825.  Our  statute 
(Rev.  Codes,  $  5104)  provides: 

"Except  as  prescribed  by  this  article,  a  mere 
contract  of  sale  or  agreement  to  sell  doea  not 
imply  a  warranty." 

And  the  only  exceptions,  so  far  as  war- 
ranty of  quality  of  examinable  merchandise 
is  concerned,  are  when  the  buyer  relies  upon 
the  seller's  judgment,  the  latter  knowing 
that  fact,  and  where  the  sate  is  made  by  the 
manufacturer  or  dealer.  That  neither  excep- 
tion can  be  applied  here  Is  obvlona. 

[6]  Assuming,  however,  that  there  was  a 
warranty  of  the  plow  as  fit  for  sod  breaking, 
the  evidence,  we  think,  falls  short  of  estab- 
lishing its  breach.  To  ehow  that  upon  a  test 
it  did  poor  work  is  not  to  show  its  incapac- 
ity to  do  good  work.  Clearly  dedncible  from 
the  evidence  is  the  fact  that  adjustment  and 
operation  had  much  to  do  with  the  results 
achieved,  and  the  defendant  failed  to  show 
that  the  adjustment  and  operation  were  cor- 
rect upon  the  test  The  bnrden  of  showing 
unfitness  was  upon  the  defendant  and  Ca- 
wood's  remarks,  "I  don't  know  whether  it 
was  the  fault  of  the  plow  or  the  foult  of  the 
man  tliat  operated  it,*'  must  liave  expressed 
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the  Tlew  of  the  trial  court  npon  the  whole 
evidence,  as  It  certainly  expresses  ours. 

We  think  the  order  directing  a  verdict  for 
the  plaintiff  was  Justified.  That  being  so, 
the  judgment  and  order  appealed  from  were 
correct  and  most  be  aflSrmed. 

Affirmed. 

BRANTLT.  a  J.,  and  HOI^LOWAT.  X, 
concur. 

GOMEBFORD  v.  JAMES  EENNBD7  CONST. 
CO.   (No.  8463.) 

(Snpreoie  Court  of  Montana.   Jan.  21«  1016.) 

1.  Master  and  Sebtakt  (|  281*)— Ihjubibs  to 

Sbbvant— SuFFioiBNOT  OF  ETiDinoB— Con- 

TBIBUTOBT  NeOUQENCS. 

In  an  action  for  the  death  of  a  laborer  kill- 
ed by  the  caviDg  in  of  a  sewer  trench,  evidence 
.   held  not  to  show  contributory  negugence  so 
clearly  that  a  verdict  against  tibe  employer 
should  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  U  887-99S;  Dec.  Dig. 
1281.*] 

2.  BlASTBa  AND  SBBTAITT  ff  265*)— INJUBXES  TO 
SEBVART— BUBDSK  OF  PBOOF— OoifTBIBUTO- 
BT  XeOUOENCE. 

The  burden  of  proving  that  a  servant'i  neg- 
Ugoice  contributed  to  hia  injury  Is  upon  the 
master. 

[Ed.  Note^For  oOier  eaae&  aee  Maatw  and 

Servant.  Cent.  Dig.  {{  877-808,  fiBS;  Dec.  Dig. 
I  265.*] 

8.  Appeal  and  Ebbob  (|  1006*)— Bitibw— 

Vebdict— Weight  of  EJvidence. 

Where  upon  the  evidence  as  a  whole  the  ju- 
ry might  discredit  the  testimony  of  the  only 
witnesses  to  the  accident  as  to  the  contributory 
negligence  of  a  servant,  or  draw  therefrom  an 
inference  that  he  exercised  due  care  for  his  own 
safety,  a  verdict  against  the  employer  will  not 
be  reversed  after  approval  ai  the  trial  court  up- 
on a  motion  for  new  trial,  though  the  testimony 
of  the  witnesses,  if  believed,  woul^  support  an 
inference  of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S|  8860-8876.  39liB-8960; 
Dec  Dig.  1 1005.*] 

Appeal  from  District  Court,  Missoula 
County ;  A.  L.  Duncan,  Judge. 

Action  by  Agnes  M.  Gomerford,  as  admin- 
istratrix of  the  estate  of  Thomas  Gomerford. 
deceased,  against  the  James  Kennedy  Con- 
struction Company  and  another.  From  a 
judgment  for  the  plaintiff  against  the  Con- 
struction Company,  that  company  appeals. 
Affirmed. 

Woody  ft  Woody,  of  UlsioaU,  for  appd- 
lanc  Jas.  L.  WaUaoe^  Cboa  N.  Madeen, 
and  HaU  ft  Wbitloek,  aU  of  IfisMmU,  for 
respondmt 

HOLLOWAT,  7.  This  actlm  was  brongbt 
to  recover  damages  for  the  death  at  Thom- 
as Gomerford,  caused  by  the  alleged  wrong- 
ful acts  of  the  ciQr  of  Mlsaoola  and  Oie 
James  Kennedy  Oonstructlon  Company,  com- 
mitted in  the  course  of  installing  a  pubUo 
sewer.   Oometford  was  a  laborer  empl<v«d 


by  the  construction  company  In  excavating 
a  tr^ich  for  the  sewer  pipe,  and  while  so 
oigaged  was  killed  by  a  cave  of  the  trmdL 
The  defense  was  a  dmlal  of  negligence  and 
a  plea  of  omtributory  negligence  on  the  part 
of  the  deceased.  The  trial  resulted  In  a  gen- 
oral  verdict  against  the  construction  com- 
pany, and  it  has  ai^>ealed  from  the  Jadg- 
ment  and  from  an  ordw  denying  its  motlm 
for  a  new  trlaL 

[1-S]  There  Is  not  any  difference  of  opin- 
ion as  to  the  rules  of  law  governing  this 
case,  but  appelant  insists  that  the  verdict 
is  contrary  to  the  evidence  offered  in  sup- 
port of  the  plea  of  contributory  negligence 
and  confiicts  wltli  certain  Instructions  glv&i 
by  the  trial  court  Whether  either  of  these 
ccmtentions  should  prevail  depends  altt^eth- 
er  upon  the  consideration  of  that  evidence. 

According  to  counsel  for  appellant,  but 
two  witnesses,  John  Onstafson  and  John 
Murtz,  gave  testimony  tending  to  disclose 
negligence  on  the  part  of  Gomerford  which 
contributed  to  his  death;  but  that  evidence 
Is  to  be  viewed  in  the  light  of  the  further 
testimony  that  the  deceased  was  a  practical 
miner  of  smne  ezperloice  In  that  occupa- 
tion. 

The  testimony  of  Gnatafson  may  be  sum- 
marized as  follows:  He  was  foreman  of  the 
construction  company,  in  charge  of  the  men 
at  the  time  of  the  cave  whldi  caused  the 
death,  and  was  upon  the  surface  some  10 
feet  east  of  Gomerford,  who  was  facing  east, 
shoveling  dirt  into  a  bucket  at  the  bottom 
of  the  sewer  trench,  whi<di  was  17  or  18  feet 
de^.  The  trench  was  shored  with  sheath- 
ing placed  perpendicularly  with  three  or 
four  sets  of  heavy  stringers,  placed  trans- 
versa, and  these  kept  in  place  by  screw 
Ja(^  From  4  to  6  feet  west  <^  Gomerf<»d, 
with  his  face  to  the  west,  was  Marts,  laying 
the  sewer  and  west  of  him  was  a  help- 
er. About  2:80  o'clock  on  the  afternoon  of 
Septoaber  24,  1010,  while  Ouatafson  was 
overseeing  the  wortE,  he  notioed  the  sheath- 
ing "g<dng  down,"  and,  aarmJalng  a  cave, 
called  to  tbe  men,  **ComA  up,  boys;  the 
sheathing  la  girlng  way,"  or  words  to  that 
effect,  and  this  was  ropeated  Immediately^ 
but  be  did  not  have  time  to  call  again.  At 
this  warning  Marts  also  called  to  Gomerford 
to  get  ont;  and  Marts  and  the  h^per  went 
to  (he  west  and  escaped.  "Gomerford  stood 
and  kKdted  op,  bat  did  not  maka  any  a^ 
tenvt  to  move  away."  When  the  timbers 
started  to  give  tbs^  moved  slowly.  It  was 
three  .or  four  minutes  between  the  time  the 
flrst  warming  was  given  and  the  cave  occur- 
red. By  going  to  the  east  4,  6,  or  10  feet 
past  his  badcet  and  under  the  lowest,  screw 
jack,  which  was  2  or  8  feet  above  the  bot- 
tom of  the  trmch,  or  between  that  jack  and 
the  one,  2  or  3  feet  above  It^  Gomerford  could 
have  reached  a  place  of  safety.  The  wit 
ness  further  testified:   "I  think  be  could 
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bare  Been  tbe  wall  moTtng."  The  body  of 
Comerford  was  held  down  tn  the  trench  hj 
a  piece  of  one  stringer  brolcen  by  the  cave. 

In  the  main,  the  testimony  of  Murtz  Is 
corrobcHtitlTe  of  that  of  Gnstafson.  Hetes- 
tlfled,  however,  that  the  warning  given  by 
the  foreoian  was  "load  enough  so  we  all 
beard  it"   And  again: 

"As  soon  as  he  said  'Get  ont  l*  I  left  my  shov- 
el on  top  of  th«  pipe  and  ran  back  west  I 
did  not  ran;  X  walked— walked  as  fast  as  I 
could.  I  was  scared  when  the  foreman  -  told  db 
to  get  out  of  there,  because  the  bank  was  crack- 
ing, I  had  to  get  out  I  left  my  shovd  down 
and  walked  aa  fast  as  I  could  ten  feet  and  then 
the  crash  came.  Comerford  did  not  say  any- 
thing to  me  when  I  totd  him  to  get  oat  He 
lo<^ed  up.  *  *  *  I  could  not  see  that  the 
bank  waa  eraekliig,  then,  nor  could  I  sea  the 
sheathing  move.  It  waa  not  bellied;  there  were 
no  indications  as  far  aa  I  could  tell  that  any- 
thing was  wrong." 

It  la  now  tilled  upon  ns  that  thia  evidence 
was  uncontradicted;  that  it  eatabllalied  tbe 
Ustense  of  contributory  negligence;  and  In 
returning  a  genonl  verdict  for  plaintltC  the 
Jury  must  have  dlsr^rded  it  arbitrarily. 
Upon  the  assumption  that  Oustafton  and 
Marts  were  credible  wltnesaes,  and  th^ 
testimony  should  be  accepted  as  true,  and 
the  further  aaanmptlon  that  Comerford  heard 
and  understood  the  warning  in  time  to  es- 
cape, an  inference  of  contrlbatory  negli- 
gence ml^t  well  be  drawn,  bat  Qie  burden 
of  proving  contributory  negligence  was  upon 
the  defendant  and  If  upon  the  evldwce  aa 
a  whole  the  Jury  were  juatlfled  in  discredit- 
ing these  witnesses  or  in  drawing  an  infer- 
ence favorable  to  the  deceased  with  respect 
to  the  care  exercised  by  him,  or  it  they  were 
unable  to  say  that  tbe  eridenoe  preixmd^fc- 
ed  in  favor  of  tbe  claim  that  his  own  negli- 
gence proximately  contributed  to  bla  death, 
then  the  finding  of  the  jury  must  be  accept- 
ed by  this  court  after  it  has  been  reviewed 
and  approved  by  the  trial  court  upon  the 
motion  for  a  new  trial.  Doubtless  the  ju- 
rors, viewing  the  conflicting  statements  of 
Oustafson  and  Murtz  with  reference  to  the 
period  of  time  which  elapsed  between  the 
warning  and  the  catastrophe  in  the  light  of 
common  experience  concluded  that  Murtz 
was  much  more  nearly  correct  in  his  esti- 
mate, and  that  three  or  four  seconds  prob- 


ably elapsed,  ratba  than  Oiree  or  four  min- 
utes. 

The  testimony  of  Oustafson  dlsdoses  that 
at  the  time  of  the  cave,  the  cmtractors  bad 
cross-ties  laid  over  the  sewer  trench  to  which 
rails  were  attadied,  and  on  this  tra<&  a  com- 
bination tram  and  hoist  was  rannlng  back 
and  forth,  lowering  and  raising  tbe  bodiets 
in  the  trench  and  disposing  of  tbe  dirt  taken 
therefrom.  The  trial  court  by  instruction 
27  directed  the  jury  that  it  was  not  enough 
that  the  warning  was  given  in  time  for  Com- 
erford to  eacape,  but  that  it  must  have  been 
given  loudly  and  distinctly  aiot«h  to  be 
heard  and  understood  by  a  person  of  ordi- 
nary hearing  at  the  place  where  decedent 
was  working.  By  instruction  20  the  court 
declared  that  a  presumption,  which  had  ttie 
effect  of  evidence,  existed  in  favor  of  the 
deceased  that  he  exercised  doe  care  for  bis 
own  life  and  safety ;  such  care  as  a  person 
of  his  age,  ability,  capacity,  and  experience 
ordinarily  exercises.  Viewed  in  the  Ught 
of  that  presumption,  and  of  the  evidence 
that  Comerford  was  a  miner  of  experience, 
and  of  tbe  drcumstances  surrounding  him, 
his  position  in  the  trench  17  w  18  feet 
deep,  with  the  noise  of  tbe  tram  overhead, 
and  In  the  absence  of  any  direct  evidence 
tbat  he  heard  tbe  warning  or  understood  its 
meaning,  or  saw  the  threatening  danger,  the 
jury  might  well  have  conduded  from  the 
entire  case-made  that  he  did  not  bear  Ous- 
tafson, or,  if  be  heard  the  call,  tbat  he  did 
not  underatand  it  to  be  a  warning,  and  that 
the  drcumstances  were  not  such  that  he 
ought  to  have  heard  and  understood.  This 
construction  of  the  evidence  disposes  of  the 
contention  that  the  verdict  is  against  tiie 
law  as  declared  by  tbe  court  in  its  instruc- 
tions. 

There  are,  howevor,  facts  and  drcum- 
stances disclosed  by  the  record  which  ml^t 
well  have  prompted  tbe  jury  to  discredit  the 
teetimony  of  Gustafison  and  Murtz,  but  in 
view  of  our  conclusion  above,  these  need  not 
be  considered. 

The  Judgment  and  order  are  aflbmed. 

AfBrmed. 

BRAMTLT,  a  J.,  and  BANNBB,  J.,  eon- 
car. 
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MeLAnOHI«IN  T.  BARDSBM  et  at 

(No.  8442.) 

(Sapreme  Conit  of  Montana.   Jan.  18,  1915.) 

1.  Statutes  (|  211*)— CoHaraucnoR— Mkahs 
Available. 

The  arrangement  and  classification  of  stat- 
ntes,  their  titles  and  headnotes.  are  all  proper 
and  avaiUble  means  &om  whidi  to  deteramw 
legislatiTe  intent. 

[Bd.  Note.— Fot  other  eases,  see  SUtatei, 
Cent.  Die.  }  288:  Dee.  Dlr  1  211.*] 

2.  Mines  akd  Minekals  (|  02*)— Psiux  Sia> 
UTE— Extension  bt  Iuplication. 

Rev.  Codes,  1  8535,  declaring  a  penalty 
for  sinking  any  "Biiaft"  or  ruaning  any  "drift 
or  "cut,"  witnoat  guarding  it,  cannot  be  ex- 
tended by  implication  to  a  ditch  of  any  charac- 
ter more  than  ten  feet  deep,  by  the  exception  of 
"mining,  Irrigating,  and  otner  ditches"  not  more 
than  ten  feet  deep. 

iEd.  Note. — For  other  cases,  aee  Mines  and 
nerala.  Cent.  Dig.  U  218-220 ;  Dec:  Dig.  I 
92.*] 

3.  MinKs  and  Minebau  d  92*)— Pnf  ax,  stat- 
utes—"Cut." 

"Cut,"  in  Hev.  Codes,  i  SSSS,  declaring  a 
penalty  for  sinking  any  shaft  or  ninning  any 

drift  or  cut,  without  guarding  it,  is  not  used, 
in  its  broad  sense,  so  as  to  include  a  trench  for 
laying  a  sewer  pipe,  bu^  being  used  in  conjunc- 
tion with  "shaft  and  drift,  means  a  surface 
opening  in  the  ground  intenecting  a  vein. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Gent.  Dig.  H  218-^:  Dec.  Dig.  f 

92.* 

For  other  deSnitions,  see  Words  and  Pbrases, 

First  and  Second  Series,  Cut] 

4.  MinES  AND  MiNBBALS  (|  92*)— OBDHIAHCIS 

— "Otheb  Excavation." 

"Otlier  excavation,"  In  an  ordinance  of 
Bnttc.  declaring  it  onlawfal  to  allow  any  shaft, 
drift,  prospect  hole,  "or  other  excavation"  to  re- 
main open  and  unguarded,  under  tbe  rule  of 
"ejusdem  generia"  or  "noscitur  a  sodls,"  means 
an  excavation  made  in  the  course  of  prospecting 
or  active  mining,  and  does  not  indnde  a  trendi 
for  a  dty  sewer. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
MlnenUs,  Cent.  Dig.  H  218-^;  Dec.  Dig.  S 

6.  Evidence  (i  60*)— Pbesuhption— Lawful 
Occupancy. 

Id  the  absence  of  evidence  to  the  contrary, 
one's  occopantnr  of  a  house  must  be  treated  as 
rightful;  no  inference  of  wrongful  occupancy  be- 
ing permissible. 

[E^.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  t  81 ;  Dec.  Dig.  (  60.*] 

e.  NEOUOENCE  fl  83*)— INJITBT  TO  TBESPAS- 

BEB- Duty  of  Owner. 

At  common  law  landowners  are  required,  as 
respects  a  trespasser,  merely  to  refrain  from  any 
intentional  or  wanttm  acts  occasioning  injury  to 
him. 

[Ed.  Note.— For  other  cases,  see  Negligence. 
Cent.  Dig.  H  46H17;  DecTDIg.  I  83.*] 

7.  Neouqence  (S  64*)— Injttbt  to  Tbespas- 
SEB— Landowners. 

As  respects  liability  for  injury  to  a  trespas- 
ser, persons  in  possession  at  the  place  of  injury, 
and  there  having  an  easement,  are  to  be  treatra 
as  tbe  landowners.. 

[Ed.  Note.— For  other  cases,  see  Negligence. 
Cent.  I>i)r.  Sg  06,  07;  Dec.  Dig.  {  54.*] 


&  NBQUOENCB  ({  33*)— IHJDBT  TO  TSESPAS- 

BEB— Wantonness  of  Lahdownek. 

Wantonness  of  landowners  causing  injury 
to  a  trespasser,  rendering  them  liable,  may  be 
shown  by  acts  of  omissfon,  where  tbe  &cts  dis- 
close a  reckless  disregard  of  the  lives  »  safety 
of  others. 

[Ed.  Note.— For  other  cases,  see  Nezligence, 
Cent.  Dig.  H  45-47;  Dec  Dig.  {  33.*  I 

9.  Neougehce  (I  33*)— iNJintT  to  Tbesfab- 
SEH— Wantonness  of  Landowneb. 

As  to  whether  thoe  is  wantonness,  making 
a  landowner  liable  for  injury  to  a  trespasser, 
every  case  depends  on  its  own  peculiar  facts  and 
circumstances. 

[Ed.  Note.— For  other  cases,  see  NM;ligence. 
Cent  Dig.  SS  45-47;  Dec.  Dig.  {  33.*] 

10.  Appeai.  and  Bbbob  (I  927*)— Befibw- 

JUDOUENT  ON  NoNStHT. 

On  appeal  from  a  judgment  on  a  nonsuit, 
the  evidence  will  be  considered  in  the  view  most 
favorable  to  plaintiff,  and  every  fsct.  which  the 
evidence  tends  to  prove,  treated  as  proved. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  291^»17,  8748.  8768, 
4024;  Dee.  Dl«.  I  ft27.*] 

11.  Neqlioence  (I  134*)— WANTONinSS— Pbi> 
MA  Facie  Suowino. 

A  prima  facie  showing  of  reckless  disre- 
gard of  the  lives  and  safety  of  others,  render- 
ing landowner  liable  for  injuir  to  a  trespas- 
ser, is  made  out  by  evidence  of  the  excavating 
and  leaving  unguarded  of  a  dangerous  trench  in- 
to or  across  a  well-defined  path,  orer  unindosed 
lands  across  which  the  public,  along  such  path, 
has  for  years  been  accustomed  to  pass. 

[Ed.  Note.— For  other  cases,  see  Negligence 
Cent  Dig.  if  267-270,  272,  273;  DecT  Dig.  J 
134.*] 

Appeal  from  District  Court,  Silver  Bow 
County;  John  B.  McCleman,  Judge. 

Action  by  Katie  McLaughlin  against  R.  M. 
Bard  sen  and  others,  partners  as  R.  M.  Bard- 
sen  &  Co.  Judgment  for  defendants,  and 
plaiutltf  B^ealB.  BeFersed  and  remanded 
for  a  new  trial. 

J.  M.  Hinkle,  of  Butte,  for  appellant  J. 
L.  Wines  and  T.  J.  Harrington,  both  of  Butte, 
for  respondents. 

nOLLOWAY,  J.  In  September,  1912,  the 
city  of  Butte  let  a  contract  to  Bardsen,  Ham- 
mer, and  Larson  to  install  a  public  sewer  for 
tbe  city,  and  in  execution  of  tbe  agreem^t 
the  contractors  caused  to  be  excsrated  a 
trench  Id  which  to  lay  the  sewer  pipe.  The 
line  of  sewer  was  parallel  with  and  about 
100  feet  from  Anaconda  Bead,  a  public  street 
of  the  city.  One  portion  of  tbe  sewer  trench 
within  the  city  limits  was  In  front  of,  and 
but  a  few  feet  from,  the  bouse  occupied  by 
Dan  Martin,  designated  No.  27  Anaconda 
Boad.  Daring  the  prt^ress  of  the  work  the 
contractors  were  delayed  for  16  days  or  more, 
and  during  that  interval  tbe  trench  In  front 
of  the  Martin  home  was  left  open.  As  soon 
as  tbe  pU>e  could  be  laid  after  work  was  re* 
sumed,  tbe  trench  was  filled.  There  was  a 
path  or  roadway  leading  from  Anaconda 
Boad  to  tbe  north  to  the  Martin  hcmie  and  to 
other  houses  in  the  Immediate  neighborbood, 
and  tbe  section  of  the  trendi  In  front  of  the 
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Martin  boi»e,  aboot  8  feet  wide,  12  teet 
long,  and  12  or  18  feet  de^  extended  across, 
or  at  least  2  or  8  feet  Into,  this  path  or  road- 
way and  was  left  open  and  unguarded,  and 
without  lights  or  other  signals  to  indicate 
danger.  During  the  time  the  work  was  In- 
terrupted, and  on  the  evening  of  October  13, 
1912,  when  It  was  So  dark  that  the  excava- 
tlon  could  not  be  seen,  and  when  Its  exist- 
ence was  unknown  to  her,  Katie  McLaughlin, 
while  traveling  along  this  path  or  roadway 
north  from  Anaconda  Road,  to  visit  at  the 
Martin  home,  fell  into  the  trench  in  front 
of  the  Martin  house  and  was  severely  Injur- 
ed. She  brought  this  action  against  the  con- 
tractors to  recover  damages,  but  the  trial 
court  nonsuited  her,  and  these  appeals  are 
prosecuted  to  have  determined  whether  upon 
the  agreed  facts,  and  the  evidence  offered  by 
the  plalntlfr  supplementary  thereof,  there  Is 
shown  any  liability  on  the  part  of  Uie  con- 
tractors. 

Concerning  the  path  or  roadway,  the  wit- 
ness Martin  testified: 

"Tbere  was  a  well-beaten  road  or  traveled 
way  leading  from  Anaconda  Road  up  to  my 
hoQse  and  on  up  beyond  my  house  that  people 
traveled  on  going  back  and  fortli  from  Anaconda 
Road  np  to  and  past  my  bouse.  Tbere  were 
many  people  traveled  that  way.  It  was  the 
only  way  to  go  from  Anaconda  Itoad  op  in  that 
neighborhood.  There  were  a  good  many  houses 
up  in  that  neigbborhood.  The  defendants  dug 
this  ditch  easterly  and  westerly  in  front  of 
my  hoiiRe.  My  honae  feces  soatn  toward  Ana- 
conda Road." 

Frank  Reynolds  testified: 

"I  have  known  that  traveled  way  leading  up 
from  Anaconda  Boad  for  about  17  years.  I 
traveled  over  it  that  long  ago,  and  have  travel- 
ed over  it  different  times  since.  It  was  a  well- 
beaten  traveled  way.  It  ran  up  between  two 
dumps,  about  12  or  15  feet  apart,  from  Ana- 
ccndia  Road  np  past  where  Dan  Martin's  bouse 
is  to  the  neighborhood  beyond,  and  was  the  only 
way  of  going  up  that  wa:^-  There  Is  a  crossing 
la  the  sidewalk  where  this  traveled  way  leaves 
Anaconda  Road.  There  were  no  aidewalki  on 
either  side  of  this  traveled  way.  *  *  *  I 
have  traveled  over  tliat  traveled  way  from  Ana- 
conda Koad  up  that  way  in  the  last  17  years 
about  4  times.  After  you  get  np  to  Dan  Mar- 
tin's house  then  the  paths  branch  oS  different 
ways  to  go  to  the  different  places  and  bouses  in 
that  neighborhood." 

Mrs.  Martin  and  tfae  idaintifl  were  inti- 
mate Mends,  accustomed  to  visit  each  other 
at  their  respective  homes,  and  the  path  or 
roadway  leading  to  the  Martin  home  from 
Anaconda  Road  was  well  known  to  the  plain- 
tiff. There  is  not  any  evld^ce  In  the  record 
as  to  who  owned  the  land  at  the  point  where 
the  accident  occurred;  bnt  defendants  had 
secured  a  right  of  way  for  the  sewer,  and 
from  that  fact  it  may  be  inferred  that  the 
land  was  held  in  private  ownership.  It  was, 
however,  open  and  nnlnclosed.  There  Is  not 
any  evidence  that  the  owner  knew  of  the  nse 
of  his  property  by  the  people  of  the  vldnlty 
or  the  existence  of  the  path  or  roadway, 
which,  BO  far  as  the  record  discloses,  was  not 
a  public  thorougbfaie  of  any  character. 


[1-1]  Btattttorv  X4aMlfftr.  Sectlim  8685, 
Revised  Codes,  provides: 

*'Evei7  person  who  sinks  any  sbsft  or  runs 
any  drift  or  cut,  or  caiues  the  same  to  be  done, 
within  the  limits  of  any  city  or  town  or  village 
in  this  Rtate,  or  within  one  mile  of  the  corpo- 
rate limits  of  any  city  or  town,  or  within  three 
hundred  feet  of  einv  street,  road  or  public  high- 
way, and  who  shall  fail  to  place  a  substantial 
cover  over  or  tisht  fence  around  the  same,  is 

Siinishable  by  a  fine  not  exceeding  one  thousand 
ollars  ($1,000).  *  •  *  Mining,  irrigating  and 
other  ditches  may  be  dug  or  cut  U>  a  depth  not 
exceeding  ten  feet  without  incurring  the  penal- 
ty if  this  section." 

This  statute  was  first  enacted  in  1871  (Cod- 
ified Stat  1871,  p.  593),  and  with  very  slight 
amendments  has  been  brought  forward  to  the 
present  time.  The  arrangement  and  classifi- 
cation of  statutes,  their  title  and  headnotes, 
are  all  proper  and  available  means  from 
which  to  determine  legislative  Intent.  Hard- 
esty  V.  Largey  Lumber  Co.,  on  rehearing,  34 
Mont.  160,  86  Pac.  82:  In  re  Wisner,  3d  Mont 
298,  92  Pac.  958.  Chapter  81  of  the  Laws  of 
1871,  above,  was  entitled  "Mines  and  Prospec- 
tors." The  statute  made  it  a  misdemeanor 
for  any  one  to  ^nk  a  shaft  or  run  a  drift  or 
cut  within  20  feet  of  a  trail,  road,  or  public 
highw^,  unless  within  10  days  such  open- 
ing was  protected  by  a  substantial  covering 
or  fence.  Wltb  slight  modifications,  the  stat- 
ute was  Incorporated  in  the  Compiled  Stat- 
utes of  1887  (section  255,  fourth  division)  un- 
der the  headnote.  "Leaving  open  shaft  or 
cot  within  twoity  feet  of  highway."  Sub- 
stantially the  same  statute  was  brought  into 
the  Penal  Code  of  1805  (section  704),  with- 
out title  or  beadnote.  The  Sixth  Legislative 
Assembly  passed  an  act  entitled: 

"An  act  to  amend  section  704,  in  title  X  of 
part  I,  of  the  Penal  Code  of  •  *  •  Montana, 
relating  to  exposed  shafts,  and  providing  a  pen- 
alty for  failure  to  inclose  and  protect  the  same." 
Laws  1809.  p.  149. 

This  amendment  extended  the  statute  so  as 
to  prohibit  such  open  shafts,  cuts,  and  drifts 
within  the  limits  of  any  city,  town,  or  vil- 
lage, and/  increased  the  maximum  punish- 
ment for  its  violation.  Into  the  Revised 
Codes  of  1907  the  statute,  as  amended  In 
1889,  was  brought  forward  under  the  head- 
ing "Protecting  Mining  Shafts  In  City."  Sec- 
Uon  8635,  above.  In  the  acts  of  1871,  1887, 
and  1895,  certain  mining  and  irrigating 
ditches  were  particularly  excepted  from  the 
operation  of  the  respective  statutes.  In  the 
amendment  of  1899,  mining,  Irr^atlng,  and 
other  ditches,  not  more  than  ten  feet  deep, 
were  excepted*  and  such  la  the  state  of  the 
law  to-day. 

Counsel  for  appellant  contends  that,  by  ex- 
cepting mining,  irrigating,  and  other  ditch- 
es not  more  than  ten  feet  deep,  the  Legis- 
lature must  have  intended  that  a  ditch  of 
any  character  more  than  ten  feet  deep  was 
Intended  to  be  included  within  the  prohibit- 
ed list  Bnt  this  argument  if  given  effect 
would  operate  to  extend  a  highly  penal  stat- 
ute bf  Im^leattOD  merely,  in  Tlolatton  of  the 


Digitized  by  Google 


966 


145  PACISIO  BIGPOBTIDB 


(Mont 


moet  dementarr  rale  of  statatory  etniatnio- 
tton.   In  re  'msner,  above;  86  1186, 

"In  order  to  enforce  a  peoaltj  agaloat  a  per- 
son, he  most  be  brought  clearly  within  both  the 
■pfrit  and  tetter  of  the  statute."   86  Oyc  1187. 

In  every  one  of  the  acta  nbore  mentioned, 
the  only  UUnga  prohibited  are  inking  a 
shaft  or  running  a  drift  or  cat  When  the 
Btatnte  was  first  enacted,  each  of  these  terms 
had,  and  ever  since  has  had,  a  well-defined 
and  generally  nndnvtood  mefljilng.  Each  re- 
ferred to  an  operation  in  mining,  and  to 
nothing  else;  at  all  tUnes  eatdi  has  been  a 
strictly  mining  torm.  In  Its  broad  signifi- 
cance, the  word  **cnt"  may  hare  a  meaning 
other  than  that  emfiloyed  In  mining;  but 
when  used  In  ccmjnnctlon  with  "abaft"  and 
"drif^  it  means  a  surface  opening  In  the 
ground  Intersecting  a  vein.  "Gopulatlo  ver- 
bomm  Indicat  acceptationem  In  eodem  sensu." 
Our  oonclaslon,  from  the  history  of  section 
SB3S  and  the  prohlblUve  langnage  employed. 
Is  that  It  was  never  Intended  to  apply  to  a 
dltcli  or  trench  temponuUy  opened  for  the 
purpose  of  laying  sewer  i^)e. 

[4]  JAabilitv  under  City  OnHRonoe.  At  the 
time  this  acddoit  occurred  there  was  In 
force  an  ordinance  of  the  of  Butte  (No. 
218)  which  declared  It  to  be  unlawful  "for 
any  person  or  persons,  company  or  corpora- 
tion to  permit  or  allow  any  shaft,  drift,  pros- 
pect hole  or  other  eacavatton  owned  or  con- 
trolled by  them  or  it  to  remain  open  and  un- 
guarded by  a  proper  covering  of  two-lndi 
planks  or  a  suitable  fOnce  at  least  four  feet 
high  and  BUhstantlaUy  constructed  within  the 
limit  of  the  <dty  of  Butte,  unless  the  same  is 
properly  guarded  or  petroled  by  one  or  more 
persons  "during  the  entire  day  and  night" 
A  fine  of  flOO  might  be  imposed  for  a  viola- 
tion of  this  ordinance. 

It  is  very  clear  that  Oie  seww  trmch  in 
question  cannot  be  classifled  as  a  "shaft," 
"drift,"  or  "prospect  bol&"  Each  of  those 
terms  has  a  well-defined  and  .  generally  un- 
dwstood  meaning  in  this  state,  ^and  par- 
tlenlarly  in  Butte,  where  mining  Is  the  prin- 
cipal industry.  But  It  Is  Insisted  that  the 
terms  "or  other  excavation"  are  suffldently 
broad  to  Include  the  trench  tn  question.  If 
the  prohibition  of.  the  ordinance  was  direct- 
ed against  any  excavation  being  left  un- 
guarded, appellant's  contention  would  pre- 
vail. But  since  the  words  "or  other  excava- 
tion" follow  Immediately  after  the  spedflc 
enumeration  "shafts,"  "drifts,"  "prospect 
holes,"  the  rule  of  statutory  construction  ex- 
emplified by  the  expression  "ejusdem  gen- 
eris," or  "noscituT  a  socils,"  requires  the 
word  "excavation"  to  be  employed  to  mean 
some  other  opening  In  the  ground  of  the  same 
clasB  of  shafts,  drifts,  and  prospect  holes. 
As  applied  to  the  ordinance  In  question,  the 
rule  requires  the  conclusion  that  it  was  the 
intention  of  the  dty  council  of  Butte  to  use 
the  terms  "other  excavation"  as  meaning, 
and  to  refer  to,  some  other  excavation  made 
In  the  course  ot  prospecting  or  active  min- 


ing. City  of  KaUflpcU  T.  School  Dtotrlet,  4S 
Blont  221,  122  Faa  742,  Ann.  Oaa.  1913D, 
1101;  Belena  L.  ft  I^.  Co.  t.  City  of  Helena, 
47  Mfmt  18,  130  Pac.  446.  The  record  falls 
to  disclose  liability  on  the  part  of  these  re- 
spondents arising  from  any  supposed  viola- 
tion at  Ordinance  21& 

[1]  Oommon-Laui  XrtoUMy.  Because  of 
the  extreme  m eagerness  of  this  record  and 
the  abwnoe  tfaerebrom  of  material  facts  which 
It  is  aniarrat  could  have  been  proved,  we 
are  required  to  treat  this  appellant  In  tlie 
first  Instance,  as  a  technical  trespasser  at 
the  Ume  of  the  accident  and  determine  her 
rights,  if  any  she  has,  accordingly.  In  the 
absence  of  any  evidence  as  to  the  ownership 
of  the  Dan  Martin  house,  and  the  otbw  bous' 
es  in  tliat  neighbortiood  aecommodated  by  tbB 
path  or  roadway  leading  noriJi  from  Ana- 
conda Road,  no  inference  of  wrongful  occu- 
pancy can  be  drawn.  Martin's  occupancy 
must  be  treated  as  rightful  fur  the  purpose 
of  this  caae.  If  that  Is  a  material  fact 
Bonrke  v.  Butte  EL  By.  Co.,  38  Mont  267, 
83  Pac.  470. 

[•-11]  The  rule  at  common  lav  Imposed  up> 
on  the  landowner  tbA  duty  only  to  r^aia 
from  any  Intentt^mal  or  wanton  acts  occasion- 
ing injury  to  a  tre^K^ser  upon  his  property. 
£gan  Y.  Mont  a  By.  Co..  24  Mont  569.  63 
Pac  831 ;  Conway  t.  Monidah  Trust  47  Mont 
269, 182  Pac.  26.  1^9  exceptions  to  that  rule 
are  not  material  here.  Since  these  defend- 
ants were  in  possession  of  the  land  at  the 
place  of  injury  and  had  an  easement  In  the 
property,  they  are  to  be  treated  as  the  own- 
era  for  the  purposes  of  these  appeals.  That 
wantonness  may  be  shown  by  acts  of  omis- 
sion aa  well  as  by  acts  of  commission,  where 
the  facta  disclose  a  reckless  disregard  of  the 
lives  or  safety  of  others,  la  a  rule  of  law  now 
generally  recognized  and  was  referred  to  ap> 
proTlngly  by  this  court  In  Drlacoll  v.  Glai^ 
82  Mont  172,  80  Pac  1,873.  There  cannot  be 
any  rigid  standard  by  whldi  to  determine 
whether  wantcnness  in  a  given  Instance  has 
been  shown.  Every  case  must  depend  upon 
its  own  peculiar  fhcts  and  circuni8tance& 
It  la  the  rule,  repeated  so  often,  that  it  may 
fOlrly  be  said  to  have  become  axiomatic  in 
the  law  of  tUs  state,  tliat  on  appeal  from 
a  Judgment  rendered  on  a  ntHwult  this  court 
will  cwislder  the  evidmce  In  the  view  most 
fovorable  to  the  plaintiff  and  treat  every  fact 
as  iwoved  whidi  the  evidoice  tends  to  prove. 
Tested  by  that  rule,  the  evidence  discloses 
that  the  paHi  or  roadway,  where  the  accident 
happened,  was  so  plainly  marked  on  the 
ground  and  had  been  subjected  to  such  gen- 
eral and  notorious  use,  and  for  such  length 
of  time,  that  the  defendants  knew  of  its 
Istence  and  use,  or,  what  amounts  to  the 
same  thing,  will  be  held  charg^ble  with  that 
knowledge.  The  facts,  then,  dladose  unin- 
closed  lands  over  which  the  public  (that  is,  the 
people  of  a  considerable  cmnmunity  or  neigh- 
borhood) bad  been  accustomed  to  pan  for 
several  years,  until  a  well-defined  path  or 
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roadway  had  become  plainly  marked  upon 
the  ground,  and  the  owners  of  that  ground 
excavating  a  dangerous  treocai  Into  or  adoaa 
such  path  or  roadway,  and  leavinc  the  same 
unoovered,  unguarded,  and  unprotected  for 
two  or  three  we^,  without  warning  or  no- 
tice of  any  kind  or  diaracter,  and  with  lite 
kuowle^  that  people  accustomed  to  use 
the  path  or  roadway  mli^t  reasonably  be 
expected  to  use  It  under  sntdi  circumstances 
that  injury  to  them  would  result  If  this 
does  not  make  out  a  prima  fade  case  of  reck- 
less disregard  of  the  lives  and  safety  of  oth- 
ers, then  It  would  be  difficult  to  imagine  a 
Mate  of  drcnmstanees  which  would  do  so. 
tSn  authOTltlea  bearing  upon  this  subject, 
and  cases  prearatlng  similar  facts  and  de- 
claring liabUity  under  them,  are  29  C^c.  470 ; 
Wharton  on  Negligence,  i  840;  Morrow  t. 
Sweeney,  10  Ind.  App,  626,  88  N.  187; 
Grayes  v.  Thomas,  85  Ind.  361,  48  Am.  Bep. 
727;  Penso  T.  McCormlck,  12S  Ind.  U6,  2S 
N.  B.  166, 0  U  B.  A.  813,  21  Am.  St  Rep.  211 ; 
Oonnally  r.  Woods.  89  GkL  186, 184  Pac.  869. 

From  the  admitted  facts,  the  evidence  of 
plaintiff,  and  the  fair  inferences  to  be  drawn 
therefrom,  we  conclude  that  a  prima  fade 
case,  based  upon  the  defradants'  common- 
law  liability,  was  made  out  and  that  the 
trial  court  erred  in  sustaining  the  motion 
for  nonsuit 

In  what  has  preceded  we  have  treated  the 
plaintiff  as  a  technical  trespasser.  It  is  an 
open  question  whether  she  was  not  shown  to 
be  a  licensee  (Carakaddon  t.  Mills,  6  Ind. 
App.  22,  81  N.  SL  659),  or  present  at  the 
place  of  danger  by  the  implied  Invitation  of 
the  defendants  (De  Tarr  v.  Brewing  Oo,,  62 
Kan.  188,  61  Paa  6S9). 

The  Judgment  and  order  are  reversed,  and 
the  cause  is  remanded  for  a  new  trlaL 

Beversed  and  remanded. 

BBANTLX,  0.  J.,  and  SANJJMK,  concur. 


In  re  WILIilAMS'  WILL, 
WILLIAMS  T.  DAVIS  et  aL 

(No.  8436.) 

OSnpreme  Conrt  of  Montana.    Jan.  13,  1910.) 

1.  Naw  Tbiai.  (I  157*)— Heauhg  of  Motion 

— ^AlTTBOBXTT  07  JUDQB. 

Where  a  motioD  for  new  trial  for  insaffl- 
deocy  of  the  evidence  is  addressed  to  a  judge 
who  did  not  preside,  he  may  reject  testimony 
which,  from  the  record,  appears  unworthy  of 
belieC,  though  he  can  only  determine  the  pre- 
ponderance of  the  evidence  from  the  dead  rec- 
ord, and  the  presumptions  ordinarily  invoked 
to  sustain  the  action  of  the  trial  Judge  do  not 
prevail. 

[Ed.  Note^For  other  casea  see  New  Trial, 
Cent  Dig.  H  814,  817.  SliTDec.  Dig.  |  167.*j 

2.  Nkw  Tbial  (S  163*)— Motions— OBDEh. 

'  An  order  denying  new  trial,  made  by  a 
jadge  who  did  not  preside  at  the  trial,  is  spe- 
cial in  so  far  as  it  contained  a  recital  that  tes- 


tlmony  offered  by  the  prevailing  party  was  re- 
jected. 

[Ed.  Note.— For  other  cases,  «ee  New  Trial, 
Cent.  Dig.  g{  330-332 ;  Dec.  Dig.  S  103.*] 

8.  Wills  (|  293*)— Girra  to  Witmebbbs. 

Bev.  Codes,  9  4732,  declaring  that  gifts  to 
subscribing  witnesses  are  void,  has  no  applica- 
tion to  witnesses  to  the  due  elocution  of  a  will 
who  did  not  anbsctibe  thereto. 

[Bd.  Note.— For  other  cases,  see  WOIs,  Cent 
Dig.  IS  666-672,  675-678;  Dec.  Dig.  |  293.*] 
4.  Wills  (S  298*)— Witiimbes— Disijualifi- 

OATioN  —  "Dbvisb"  —  "LaOAOY"  —  "Bbsb- 

FzoiAL  Oirr." 

Under  Bev.  Codes,  {  4732,  declaring  tiiat 
all  benefldaries.  devises,  le^ctes,  and  gifts  made 
to  any  subscribiDg  witness  are  void,  the  fact 
that  a  witness  to  the  due  ezecutiun  of  a  will 
was  named  as  an  executor,  and  aa  such  would 
receive  compensation,  does  not  disqualify  him, 
for  the  compensation  to  be  recdved  is  not  a 
"legacy,"  "devise,"  or  "beneficial  gift." 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  IS  666-672,  675-678;  Dec  Dig.  |  293.* 

For  other  definitions,  see  Words  and  Phrases,  - 
First  and  Second  Series,  Devise;  hegacy.} 

6.  Wills  (S  293*)— Pbocxbdihob  to  Pbobat>— 

WlINBSSBS. 

Bev.  Codes,  |  7400,  declares  that  when  a 
will  is  contested,  all  the  subscribing  witnesses 
present  in  the  county  most  be  produced  and 
examined.  One  of  the  subscribing  witnesses  was 
present  in  the  coun^,  while  the  deposition  of 
another,  who  was  absent,  woa  taken  by  the 
contestants.  Held  that,  as  the  statute  merely 
reguires  the  testimony  of  the  subscribing  wit- 
nesses in  the  first  instance,  and  one  of  them  was 
absent,  hia  deposition  being  used,  one  not  a  sub- 
scribing vritness  could  testify  to  the  due  execu- 
tion of  a  will. 

[Ed.  Note.— For  other  case^  see  Wills,  Cent 
Dig.  H  666-^,  676-678 ;  Dec.  Dig.  {  298.*] 

6.  WiLM  (S  119*>— Execution— PuBLicATioiT. 

Under  Bev.  Codes,  |  4720,  providing  that 
the  testator  must,  at  the  time  of  subscribiiig  or 
acknowledging  the  same,  declare  to  the  attest- 
ing witnesses  that  the  instrument  is  his  will, 
there  is  insufficient  execution  of  a  will  where 
the  testatrix  did  not  inform  the  subscribing 
witnesses  that  the  instroment  which  they  signed 
was  her  will,  and  the  paper  was  folded  in  such 
a  manner  that  they  did  not  see  what  the  nature 
of  the  instrument  was. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  fi  806-318;  Dec.  Dig.  |  119.*] 

7.  Wills  (J  303*)— Paoor— Pbobatb. 

Where  the  testatrix  did  not  acknowle^e  or 
declare  to  the  other  sobscribing  witness  that 
the  instrument  was  her  will,  the  Impeachment 
of  one  of  (he  subscribing  witnesses,  who  denied 
acknowledgment,  does  not  warrant  probate  of 
the  wiU. 

[Ed.  Note.— For  other  cases,  see  WOIs,  Cent 
Dig.  H  7U-723 ;  Dec.  Dig.  i  303.*] 

8.  Wills  Q  UO*)  —  Pdbuoatxok  —  Sufiz- 

oiehot. 

Where  an  instrnment  was  folded  so  that 
the  sub^iblng  witnesses  could  not  read  It  or 
see  the  attestation  clause,  the  recitals  in  the  at- 
testation clause  do  not  show  a  valid  execution 
of  the  instrument  as  a  will,  as  against  the  tes- 
timony of  the  labscriMng  witnesses  that  there  ' 
was  no  pablication. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  80&-«18 ;  Dec.  Dig.  |  119.*] 

9.  Appeal  and  Eebob  (|  837*)— Beview— 
Motions  fob  New  Tbial. 

Where  the  court  denying  a  motion  for  new 
trial  disregarded  some  of  the  evidence  of  the 
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preTanioff  par^,  nidi  eridence  cannot  on  appeal 
be  coDBidered  on  the  proprietj  of  the  ruling. 

[Ed.  Note.— For  other  cases,  aee  Appeal  and 
Error,  Cent.  Dig.  H  3282-8272,  3274r-S277, 
3289;  Dec.  Dig.  j  837 .•] 

10.  Wills  d  119*)  —  Fdbuoatiow  —  Sum- 

CIENOT. 

That  one  ot  the  aubscribing  witnesBes  knew 
the  nature  of  the  inatrument  does  not  show  that 
there  waa  a  pablicatioa  as  to  the  other,  neces- 
sary for  the  valid  ezecutibn  of  a  will. 

[Ed.  Note.— For  other  cases,  see  Wllla,  Cent. 
Dig.  §g  305-313  :  Dec.  Dig.  §  118.*] 

11.  Evidence  (§  123*)— Peobatb— Res  Gbbtjk. 
In  a  proceeding  for  the  probate  of  a  will, 

evldehce  of  statements  b;  one  of  the  snbscribing 
witnesses,  who  testified  that  there  was  no  pub- 
lication, made  directly  after  the  execution,  that 
testator  had  told  him  It  was  a  will,  not  being 
part  of  the  res  gestae^  was  not  admiasible  on 
proponent's  case  in  chief. 

[Ed.  Note.— For  other  cases,  see  Endenee, 
Cent  Dig.  §g  351-368 ;  Dec.  Dig.  {  128.*] 

12.  WiTirasaEs  (f  888*)— Contbadiction. 

A  witness  cannot  be  impeached  by  his  con- 
tradictory statements,  when  no  foundation  has 
been  laid. 

[Ed.  Note.— For  other  eases,  see  Witnesses, 
Cent  Dig.  H  1233-1242.  1246;  Dec.  Dig.  | 
888.*] 

18.  Trial  (8  66*)— Rbopbnino  Oasb— Authob- 

rrr  or  Tbial  Coubt. 

The  trial  court  ma7t  in  its  discretion,  re- 
fuse to  reopen  tiie  case  and  receive  testimony  Im- 
peaching a  witness. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  150;  Dec.  Dig.  | 

14.  Wills  (8  288*)  —  Pbobate  —  Bubdbit  o» 
pBOor. 

As  the  contestant  Is  bound,  under  Bev. 
Codes,  §  7807,  to  file  grounds  for  contest  and 
the  proponent  joins  issue  thereon,  the  contestant 
has  the  bnrden  of  proof. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  88  661,  652,  662,  664 ;  Dec.  Dig.  8  288.*] 

15.  Witnesses  (8  374*)— Impbaohmbni^Bias. 
In  a  will  contest  case,  the  contestant's  wit- 
ness, who  testified  by  deposition,  may  be  im- 
peached by  a  letter  tending  to  show  bias  in  favor 
of  contestant 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  SS  1201,  1202;  Dee.  Dig.  8  374.*] 

Appeal  from  District  Court  Silver  Bow 
Comity;  J.  B.  Poludcxter,  Judge. 

Proceeding  by  Andrew  J,  Davla  and  anoth- 
er for  the  probate  of  the  wiU  of  Rachel  E. 
Williams,  deceased,  contested  by  Dorothy 
Alice  Williams,  by  her  ^ardlan,  Sibyl  Scott 
From  a  judgment  admitting  the  InBtrument 
to  probate,  and  from  an  order  denying  new 
trial,  contestant  appeals.  Reversed  and  re- 
manded. 

J.  E.  Heal7,  (UC  Butte,  fn  appellant 
Oeorge  F.  Shelton,  E.  N.  Harwood,  and  Fred 
3.  Furraon,  all  of  Butte,  for  respondents. 

SANNER.  J.  Rachd  E.  Wllliama  died  on 
March  3,  1907,  leaving  an  estate  worth  ap- 
proximately $100,000  and  only  one  near  rela- 
tive, a  granddaughter,  then  aged  seven  years, 
the  appellant  In  this  court  An  Instrument 
In  writing,  purporting  to  be  the  last  will 
and  testament  of  Mrs.  Williams,  was  ottered 


by  respondents  for  probate,  hj  the  terms  of 
which  the  snm  ot  $S00  la  glvoi  to  the  avpA- 
lant,  $1,000  to  Marj  SnlUvan,  a  domestic  and 
all  the  balance  at  the  estate  to  Andrew  J. 
Davis,  of  Bntte.  Mr.  Davis  and  Mr.  Lyman 
M.  Harley  are  named  as  execntors.  This  In- 
strument Is  not  holographic,  bnt,  with  the 
exceptl(Hi  of  the  slgnatares  and  the  places  of 
residence  of  the  attesting  witnesses.  It  Is  en- 
tirely written  In  the  handwriting  of  a  dis- 
tinguished attorn^  of  Butte,  who  was  not 
present  at  its  execution.  It  occupies  the 
whole  of  one  and  part  ot  a  second  page.  On 
the  first  pace  is  the  body  of  Uie  instrumoit 
the  signature  of  Mrs.  WUltams,  and  the  toir 
lowing  part  ct  tbe  atteetlng  clause:  '*Tbe 
for^t^g  writing  was  signed,  published  and 
declared  by  Radkel  B.  Williams."  On  the 
second  page  Is  the  remainder  of  the  attesting 
clause  in  due  fcnrm,  the  signature  of  Frank 
C.  Norbeck,  with  his  place  of  residence,  and 
the  signature  of  Warren  A.  Estabrook,  with 
his  place  of  residence. 

The  right  to  have  this  instmrnent  received 
and  regarded  as  the  last  will  and  testament 
of  Mrs.  Williams  Is  contested  by  the  appel- 
lant on  several  grounds,  the  chief  of  whidi  is 
that  Mrs.  Williams  did  not  declare  to  the 
attesting  witnesses  that  it  was  her  will,  and 
that  they  were  not  requested  by  her  to  attest 
It  as  such.  Trial  was  to  the  court  Hon.  J. 
B.  Poindexter  Judge  presiding  without  a 
Jury.  Mr.  Norbeck  was  not  personally  pres- 
ent or  within  the  county,  but  his  deposltlcm, 
taken  at  the  instance  of  appellant  ^as  on 
file.  So  far  as  the  question  now  Involved  is 
concerned,  the  respondents  rested  upon  the 
attesting  clause,  Uie  testimony  of  Mr.  Esta- 
brook, which  was  received  without  challenge, 
and  the  testimcMiy  of  Mr.  Harley,  which  was 
admitted  over  the  vigorous  contention  of  ap- 
pellant that  It  was  inadmissible  because  at 
his  interest  In  the  outcome  and  because  both 
atteetlng  witnesses  were  before  the  court 
The  deposition  of  Mr.  Norbeck  was  then  read 
Into  the  record  as  part  of  appellant's  con- 
test and  It  was  agreed,  to  save  repetition, 
that  all  the  testimony  given  should  be  con- 
sidered In  the  record  for  all  purposes.  Find- 
ings of  fact  and  conclusions  of  law  were  filed 
in  favor  of  the  will,  and  a  decree  was  entered 
admitting  the  same  to  probate.  Notice  of  In- 
tention to  move  for  a  new  trial  was  served 
and  filed ;  and.  Judge  Poindexter  having  been 
disqualified,  tbis  motion  was  heard  by  Hon. 
R.  Lee  McCulloch  as  Judge  presiding.  The 
motion  was  denied ;  the  order  expressly  stat- 
ing, however,  that  "the  testimony  of  Lyman 
M.  Harley  has  been  disregarded."  From  this 
order,  as  well  as  from  the  Judgment  the  con- 
testant has  appealed. 

[1,  2]  It  la  advisable  at  the  outset  to  deter- 
mine the  nature  and  effect  of  the  order  ap- 
pealed from.  In  this  connection  counsel  for 
respondents  say: 

"It  will  be  presumed,  we  believe,  that  Judge 
McOnlloch  did  not  assume  tiiat  It  was  his  prov- 
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ioce  to  reject  evidence  properly  introdaced  and 
received  at  the  trial  before  Judge  Poindezter, 
If  It  was  Judge  McCulIoch's  opioioa  that  the 
findinse  made  by  Judge  Poiudester,  who  tried 
the  contest,  were  fully  sustained  hy  the  evi- 
dence, without  considering  the  testimony  of  Mr. 
Harley,  bis  expression  of  such  opinion  was  en- 
tirely proper  and  is  foUy  sustained  by  the  rec- 
ord. But  the  insertion  of  such  opinion  in  the 
order  overmlinc  the  motion  for  a  new  trial  was 
not  proper." 

The  Inference  sought  to  be  drawn  1b  that 
the  order  is  In  effect  a  general  one,  to  be 
considered  by  this  court  as  having  been  made 
upon  all  the  evidence,  Including  the  testimony 
of  Mr.  Harley,  If  that  testimony  be  necessary 
to  an  afSrmance.  To  this  we  cannot  assent 
The  order  denying  a  new  trial  expressly  dis- 
regards the  testimony  of  Hr.  Barley  and  ex- 
cludes it  from  consideration.  The  order  la, 
in  effect,  a  special  one,  and  must  be  review- 
ed by  this  court  as  such,  unless  the  rejection 
of  Harley's  testimony  was  Itself  improper. 
The  assumption  that,  because  Judge  McOul- 
loch  did  not  preside  at  the  trial,  he  was  pow- 
erless to  reject  the  testimony  of  Mr.  Harley 
is  wholly  unwarranted.  It  is  quite  true  that, 
when  a  motion  for  new  trial  for  insufficiency 
of  the  evidence  Is  decided  by  a  Judge  who 
did  not  preside  at  the  trial,  "he  ought  not  to 
go  further  than  to  determine  upon  the  dead 
record  whether  there  is  a  decided  preponder- 
ance of  evidence  against  the  verdict  or  deci- 
sion." and  the  presumptions  commonly  invok- 
ed to  sustain  the  trial  judge  in  like  circum- 
stances do  not  apply  (Olbson  v.  Morris  State 
Bank,  49  Mont  60, 140  Pac.  76) ;  but  this  does 
not  mean- that  the  reviewing  judge  la  deprived 
of  all  judicial  faculty  In  'considering  the 
record  before  him;  he  must  still  "determine 
np<Hi  tbe  dead  record"  where  the  preponder- 
ance of  evidence  resta;  he  must  still  esti- 
mate, as  best  he  can,  the  weight  and  suffl- 
clency  of  the  evidence  as  a  whole  and  the 
value  of  its  component  parts,  for  his  legal 
powers  and  duties  In  determining  the  motion 
are  the  same  as  those  of  the  trial  judge. 
That  the  trial  judge,  In  passing  upon  a  mo- 
tion for  new  trial,  can.  In  the  exercise  of  a 
sound  discretion,  disregard  any  testimony 
which  he  deems  unworthy  is  not  open  to 
doubt,  and  we  can  see  no  reason  why  a  re- 
viewing jndge  should  not  similarly  determine 
whether  any  given  evidence  was  Improperly 
receii'ed  or  was  so  unsatisfactory  In  charac- 
ter that  its  want  of  value  la  patent  on  tbe 
printed  page. 

[3-B]  We  do  not  hold,  however,  that  Bar- 
ley's testimony  was  improperly  received,  and 
do  not  assume  that  Judge  McOulIoch  so  held. 
Hie  contentions  of  appellant  are  that  Harley 
was  disqualified  for  interest  under  section 
4732,  Bevised  Codes;  and  that  his  testimony 
was  inadmissible,  at  least  when  received,  un- 
der sectioft  7400,  Revised  Codes.  Neither  po- 
sition Is  sound.  Section  4732  has  no  appli- 
cation, for  tbe  reason  that  Harley  was  not  a 
snbscriblng  witness,  was  not  put  forward  as 
on^  and  was  not  tieated  aa  such.  While  the 


fees  to  sccrae  to  the  esecntor  miflbt  well  be 
called  an  intereat,  to  be  considered  In  weigh- 
ing his  testimony,  they  are.  In  the  ^e  of  tbe 
law,  bat  compensation  tor  services,  and  can 
In  no  sense  be  denominated  a  "legacy-,"  or  a 
"devise,"  or  a  "benefldal  gift,"  within  the 
meaning  of  section  4732.  Section  7400  Is 
sought  to  be  applied  on  the  theory  that  both 
attesting  witnesses  were  "present  In  the  coun- 
ty," for  which  reason,  It  Is  asserted,  other 
testimony  to  prove  doe  execution  could  not 
be  received  at  all,  and  certainly  not  until 
afteir  they  had  been  called  and  examined. 
Where  the  attesting  witnesses  are  preset  in 
the  coun^,  th«y  moat  be  called  and  examin- 
ed, and  this  means,  of  course,  that  under 
such  drcomstances  other  testimony  to  prove 
the  will  cannot  be  received  to  the  exclusion 
of  th^rs;  but  their  testimony,  when  given, 
is  not  necessarily  conclusive  upon  dther  par- 
ty. Farlelgb  v.  Kelley,  28  Mont  421,  72  Pac. 
756,  68  L.  E,  A.  319.  It  was  therefore  the 
right  of  respondents  to  hare  the  testimony  of 
Barley  at  some  stage  of  the  proceeding  and 
to  have  It  on  their  preliminary  proof,  If 
they  deemed  it  necessary  to  the  establish- 
ment of  a  prima  facie  case.  Norbeck,  how- 
ever, was  not  present,  and  his  deposition  did 
not  make  him  so;  he  could  not  be  "called 
and  examined."  The  fact  that  the  deposi- 
tion could  be  used  for  probative  purposes 
only,  upon  the  condition  that  be  was  absent, 
ought  to  settle  the  question  of  his  presence; 
and,  since  he  was  not  present,  his  deposition, 
taken  at  the  Instance  of  the  appellant,  fur- 
nished no  legal  obstade  to  respondents  right 
to  supplement  the  testimony  of  EstabrocA  by 
that  of  Barley. 

We  are  required  to  conclude,  then,  that 
Barley's  testimony  was  disregarded  by  Judge 
McCuUoch  because  he  placed  no  credence  In 
It ;  and  tbe  question  Is,  not  whether  this  es- 
timate is  correct,  but  whether,  upon  the  cold 
record,  It  must  be  branded  as  a  clear  abuse 
of  discretion.  We  do  not  think  so.  Without 
entering  at  large  upon  a  discnssion  of  this 
testimony,  we  express  the  view  that  many 
reasons  of  record  combine  to  at  least  outhoi'- 
ize.  If  they  did  not  compel,  the  action  of  tbe 
reviewing  judge.  This  being  so,  his  order 
must  be  taken  as  it  stands — an  adjudication 
of  the  question  of  execution  upon  the  evi- 
dence of  the  attesting  witnesses  alone. 

[8]  The  substance  of  Mr.  Estabrook's  testi- 
mony la  as  follows:  On  January  21,  1907,  he 
was  asked  by  Mr.  Barley  to  go  that  evening 
to  tbe  room  of  Mrs.  Williams  and  witness  a 
paper  which  he  was  given  to  understand  was 
a  will.  He  went  to  the  room  at  the  time  ap- 
pointed, entering  with  Mr.  Norbeck  and  Mr. 
Harley.  There  Mrs.  Williams  was  fonnd  sit- 
ting at  a  small  table,  upon  which  were  pens . 
and  ink.  She  had  In  ber  hands  the  In- 
strument In  question.  He  and  Mr.  Norbeck 
took  seats  at  tbe  tabl&  Mrs.  WlUiams  open- 
ed the  paper,  wrote  upon  the  first  page  of  1^ 
folded  tbe  first  page  bad^  and  passed  the 
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vapw  ttuis  fSolded  to  Mr.  Noibeck.  She  also 
pwgwcd  Mr.  NortwdE  the  pen  with  which 
^  h«d  vicned,  but  he  defied  It,  preferring 
a  ftNuitidn  pen  which  he  carried.  Mr.  Nor- 
beek  thai  idaeed  nptm  tbe  eeccmd  page  of 
the  paper  his  name  and  place  of  residence 
and  puaed  the  paper  to  Mr.  Estabiook.  Mr. 
EBtebnx*  asked  Mr.  Nwbeck  U  he  ahonld 
sign  In  fall,  and  Mr.  Norbeck  answered, 
**Xefl;**  whetenpon  Mr.  ffistabrook  pnt  his 
name  and  place  of  residence  upon  the  second 
pasfc  At  the  time  of  doing  so  he  saw,  and 
may  have  tfanced  at  but  did  not  read,  the 
declantlott  nndM  which  he  wrote.  He  knew 
fran  Mr.  Harl^s  pievlons  Intimation  that 
he  was  BlKnlhg  as  a  witness  to  a  will,  bnt 
there  was  nothing  said  by  Mrs.  WllUams. 
So  tax  as  he  beard — and  his  bearing  was 
good— neither  **wlU"  nor  "testament"  was 
mentioned  at  any  time  her  or  by  ai^  one 
else  In  her  presence,  nor  did  she  in  any  way 
request  Ute  witness  to  sign,  other  than  by 
her  passing  the  papo^  and  pen.  He  thought, 
bnt  wonld  not  swear,  that  them  was  some 
talk  while  he  was  sii^ilng.  If  t2iere  was,  its 
purport  did  not  reach  him  at  the  time.  Dor> 
ing  this  time  Mi.  Harley  was  present,  bnt 
Immediately  afterwards  retired  for  a  very 
few  minutes  at  Mis.  WlUlams'  request  to 
procure  some  wine. 

Mr.  Norbeck  deposed:  v 
"On  Jannary  -21,  1907,  Mr.  Harley  aaked  mfr 
to  go  to  Mrs.  WiUiama'  room  and  witness  a 
paper  for  her.  I  went  in  company  with  Mr. 
Harley  and  Mr.  Batabrook.  When  we  entered, 
she  was  sitting  rather  propped  iw  in  a  large 
chair,  with  a  small  table  at  ber  aiae,  on  which 
were  the  papers.  I  went  over  to  where  she  sat, 
and)  to  relieye  the  situation,  remarked  that  she 
was  lookinx  very  well,  to  which  she  replied,  *1 
have  suffered  ao  much  you  would  be  surprised 
how  thin  I  am.'  Mr.  Estabrook  and  myaelf  sat 
down  at  the  table  across  from  her  on  which 
were  the  papers.  Mrs.  Williams  then  asked  Mr. 
Harley  to  go  out  and  get  us  some  wine,  which 
he  did.  Mrs.  Williams  then  wrote  on  one  of 
&%  sheets  of  pai)er  on  the  table  and  turned  that 
sheet  over,  which  exposed  a  second  sheet,  on 
which  I  sinied.  I  did  not  see  her  signature,  for 
the  sheet  she  wrote  on  was  turned  bach,  covering 
the  writing.  I  signed  on  the  sheet  which,  as  I 
remember,  was  fSstened  to  the  sheet  she  signed 
by  a  pin  or  fastener  or  otherwise.  There  was 
nothing  said  by  Mrs.  Williams  or  any  one  else 
about  the  nature  of  the  contents  of  the  paper, 
and  X  therefore  did  not  ask  any  questions  or 
attempt  to  investigate.  I  just  signed  my  name 
in  a  perfunctory  sort  of  way.  I  then  passed 
the  paper  over  to  Estabrook,  after  which  he 
signed  the  same.  There  were  no  other  persons 
in  the  room  when  we  signed,  except  Mrs.  Wil- 
liams, Estabrook,  and  myself.  Mr.  Harley  did 
not  come  back  with  the  wine  until  after  Mrs. 
Williams  had  written  on  the  paper  and  Esta- 
brook and  I  had  signed  our  names  to  it.  When 
he  arrived,  we  partook  of  a  small  glass  of  wine, 
and  Estabrook  and  I  left  Immediately  there- 
after." 

Mr.  Morbeck  further  deposed: 
'  That  nothing  at  all  was  said  by  Mrs.  Wil- 
liams while  they  were  in  the  room,  "except  to 
order  the  wine  and  answer  our  comments  about 
ber  health."  "As  I  remember,  Estabrook  said 
nothing.  My  conversation  was  limited  to  re- 
marks about  her  health.  *  «  «  gbe  made  no 
signs  or  motions,  except  to  write  on  the  paper. 


She  did  not  give  by  words  or  slgos,  or  at  all, 
any  statement  or  means  of  knowing  the  kind  of 
paper  that  she  had  signed  or  we  had  signed." 
With  regard  to  publishing  and  declaring  or  ac- 
knowledging the  paper  as  ner  will  and  testament, 
"she  did  nothing  and  said  nothing  upon  that 
subject"  "I  first  learned  and  knew  that  I  wit- 
nessed the  paper  purporting  to  be  her  will  and 
testament  at  that  time  after  ber  death.  Mr. 
Will  Scott  of  Helena  came  to  Wallace,  Idaho, 
where  I  was  then  living,  and  told  me  that  I  was 
a  witness  to  ber  will.  I  did  not  see  her  after 
the  Slst  of  January,  1907.** 

Taking  this  evidence  at  face  Talue,  the 
conclusion  Indicated  is  well  established.  Our 
statute  (CiT.  Code  1896,  |  1723;  Ber.  Oodea, 
S  4726)  provides: 

"The  testator  must,  at  the  time  of  subscribing 
or  acknowledging  the  same,  declare  to  the  at- 
testing witnesses  that  the  instramait  is  his 
wtU." 

Compliance  with  this  is  essentia].  NoyeS* 
Estate,  40  Mont  178,  lOS  Pac.  1013;  In  n 
Walker,  110  Cal.  387,  42  Pac.  81S,  80  L.  B.  A. 
460,  S2  Am.  St  Bep^  104;  Estate  of  Seaman, 
146  OaL  465,  80  Pa&  700,  106  Am.  St.  Rep. 
53,  2  Ann.  Gas.  726;  Gilbert  t.  Knox,  S2  N. 
T.  125 ;  BrlndEezhoof  t.  Remsen,  8  Paige  (N. 
Y.)  488;  Keeffe's  Will,  156  App.  DIt.  575, 141 
N.  T.  Sopp.  6;  Bloren  t.  Nesler.  77  N.  J.  Dg. 
660,  78  AtL  201;  Lndwlg's  Estate.  79  Minn. 
101,  81  N.  W.  758;  Blehardson  v.  Orth,  40 
Or.  262,  66  Pac.  926,  69  Pac.  455;  Foley's 
WUI,  76  Misc.  Rep.  168,  136  N.  Y.  Supp.  933; 
Beed  et  at  t.  Watson  et  al.,  2T  Ind.  443. 
Such  declaration.  It  Is  true,  need  not  be  in 
words.  Where,  for  Instance,  the  testator  Is 
rational,  the  will  Is  read  to  and  signed  by 
him  in  the  presence  of  witnesses,  and  they, 
in  hlB  pres^ce  and  with  his  Intelligent  ac- 
quiescence, are  requested  by  another  to  attest 
the  same  and  do  so,  the  requirements  of  the 
statute  have  been  sufficiently  met  In  re 
Miller's  Estate.  37  Mont  545,  97  Pac.  935; 
In  re  Beckett  103  N.  T.  167,  8  N.  E.  506; 
Elklnton  T.  Brick,  44  N.  J.  Eq.  154.  15  Atl. 
391,  1  L.  R.  A.  16L  It  la  imperatlTe,  how- 
ever, that  the  witnesses,  at  the  time  they 
attest  be  Informed  in  some  way  by  the  tes- 
tator himself  that  the  Instrument  he  has  snb- 
scribed  Is  hla  will.  Knowledge  of  this  fact 
derived  from  any  other  source  or  at  any  oth- 
er time,  will  not  suffice.  Gilbert  v.  Knox,  su- 
pra. Why  this  is  so  was  explained  In  Noyes* 
Estate.  40  Mont  178,  105  Pac.  1013,  from 
which  we  quote: 

"The  right  to  make  a  testammtary  dispositioA 
of  property  is  not  an  inherent  right;  nor  is  it 
a  rii^t  guaranteed  by  the  fundamental  law. 
Its  exercise  to  any  extent  depends  entirely  upon 
the  consent  of  the  Legislature,  as  expressed  in 
the  statute  enacted  on  the  subject  It  can  with- 
hold or  grant  the  ruht,  and,  if  it  grants  it  it 
may  make  its  exercise  subject  to  such  regula- 
tions and  requirements  as  it,  pleases.  It  may 
declare  the  rules  which  must  be  observed,  touch- 
ing the  execution  and  authentication  of  the  in- 
struments necessary  to  indicate  tix9  testator's 
intention  and  make  a  compliance  with  them 
mandatory.  •  •  •  The  purpose  of  the  for- 
malities prescribed  is  to  prevent  simulated  and 
fraudulent  writings  from  being  probated  and 
used  as  genuine.  While  the  apphcatioa  of  the 
strict  rule  of  construction  may  sometimes  defeat 
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Che  IntcDtiMi  of  Uie  testator  u  manlfeated  Vy  an 
imperfcctlT  executed  and  authenticated  writing, 

J'et  in  the  long  mn  such  atatutes  tend  to  promote 
iiatice,  by  lenenlng,  so  far  as  possible,  the  oppor- 
tunity tor  fraud,  which  history  and  experience 
bftTfl  demonstrated  to  be  feaBible  and  measora- 
bly  mU  in  tiie  absence  of  them.  •  *  •  Since 
the  right  to  make  testamenta^  disposition  is 
depen^nt  upon  the  will  of  the  Legislature,  it  is 
no  hardship  upon  any  ose  that  the  mode  and 
formalities  by  which  It  may  be  effectively  done 
are  made  mandatory  by  the  same  power.  Tbia 
rule  of  interpretation  is  recogniaed  and  applied 
by  the  courts  generally,  both  in  England  and  in 
this  oountty,  whether  the  particular  formality 
Involred  refers  to  the  place  of  the  ainature  of 
the  testator,  or  the  fact  that  he  signed  or  made 
mcknowledgmeut  in  the  presence  of  the  witnesses, 
or  that  he  made  publicatiou,  or  that  the  wit- 
nesses have  properly  signed  in  his  presence,  and 
In  the  presence  <rf  eadi  other  and  at  his  requieet 
All  of  these  formalities  stand  as  of  eqnu  im- 
portance, and  all  must  be  olweired." 

[7, 1]  The  oondiuriai  which  woald  be  com- 
mended by  the  eTldeiice  ol  tiis  atteetti^  wit 
neasea  1b  ctaallenged  upon  the  grounds  that 
one  ot  them,  Mr.  Norbeck,  taM  been  sooceas- 
tally  Impeached,  and  that  eyay  reqnltement 
<MC  Uie  law  Is  shown  by  the  attesting  clause 
M  well  as  by  the  teatlnKmy  of  Mr.  Harley 
to  bare  been  fully  obserred.  The  statute  re- 
quires publication  to  both  witnesses,  and  it 
sorely  cannot  be  auppoaed  that  such  pnb- 
Ucatlon  iB  eatabUahed  by  showing  that  we 
of  tiie  witnessefl  Is  unworOiy  ot  belleL  Ab- 
Buming  that  Norbeck's  testimony  should  be 
disregarded,  notwltbstandlng  ita  agreement 
In  all  easentlals  with  that  of  Bstabrook,  the 
latter  stiU  stands  unassaUed,  and  Us  eSteet, 
it  credited,  Is  Just  as  flatal  to  the  respond- 
ents. Nc^etf  Brtate,  supra;  Bryant's  Eb- 
tate,  16S  App.  DlT.  800, 148  N.  T.  Supp.  017  ; 
Abbey  t.  Cbrlaty,  40  Barbw  (N.  T.)  m  In 
iidtbar  witness,  howerer,  Is  any  motlTe  to 
fialB^ood  adeonatdy  diown;  yet  both  as- 
sert that  fh«y  did  not  read  the  attffltii^ 
dause,  and  both  agree  that  the  papw.  when 
passed  to  them,  was  folded  over  so  that  the 
part  so  Important  to  this  inquiry  waa  hid- 
den from  their  tfght.  It  waa  physically  pos- 
Blhle  for  them  to  have  turned  the  paper  baA, 
but  such  an  act  might  well  have  seenied  an 
Impertinence  to  th^m.  Th^  were  laymm; 
the  paper  waa  not  thelra;  they  were  not 
chained  with  the  knowledge  that  the  porttcm 
they  saw  and  did  not  read,  coupled  with  the 
portion  they  did  not  even  see,  constituted  a 
complete  attesting  clause,  or  that  the  tes- 
tatrix knew  It  to  be  such.  Under  such  cir- 
cumstances and  against  such  testimony,  the 
recitals  are  unavailing.  Brinekerhoof  v. 
Bnmsen,  supra;  Hitchler'a  Will,  25  Misc. 
Rep.  866,  66 'N.  T.  Supp.  642;  Darnell  v. 
Bnzby,  60  N.  J.  Eq.  725,  26  Atl.  676;  Woolley 
T.  Woolley,  95  N.  T.  231. 

[I]  Mr.  Barley's  testimony  was  in  all  re- 
spects singularly  apt  and  complete.  We  need 
not  pause  to  Inquire  under  what  circum- 
stances the  testimony  of  a  person  named  as 
executor  In  an  unnatural  will  ought  to  pre- 
vail over  the  evidence  of  both  attesting  wit- 
nesses, one  of  whom  it  was  not  even  sought 
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to  Impeach.  Suffice  it  to  say  that  since  the 
attesting  witnesses,  whether  they  speak  di- 
rectly or  through  the  attesting  clause,  are 
open  to  contradiction,  it  is  possible  to  prefer 
other  testimony  to  theirs,  and  cases  can  be 
imagined  in  which  this  ought  to  be  done, 
especially  where  there  Is  a  complete  attest- 
ing clause.  Obviously,  however,  any  testimo- 
ny to  prevail  must  be  accepted.  Mr.  Bar- 
ley's testimony  was  not  accepted  but  express- 
ly disregarded ;  and  the  case,  so  far  as  this 
court  Is  concenied,  stands  as  though  he  had 
never  spoken.  His  was  the  only  evidence  of 
record  upon  which  the  due  execution  of  this 
will  could  possibly  be  asserted,  and  to  deny 
a  new  trial,  after  its  rejection,  was  wrong. 

[10-13]  A  number  of  alleged  errors  of  mi- 
nor character  are  assigned  on  the  part  of 
both  sides.  Respondents  complain,  for  in- 
stance, of  the  refusal  to  admit  a  conversation 
between  NorbecSc  and  Estabrook  after  they 
had  left  the  room  of  Mrs.  Williams,  to  the 
effect  that  Mrs.  Williams  had  told  Norbeck 
that  the  instrument  in  question  was  her  will, 
and  also  of  the  refusal  to  receive  the  record 
of  Norbeck's  conviction  for  embezzlement 
These  are  In  no  sense  compensatory.  The 
legal  effect  of  the  evidence  is  simply  to  Im- 
peach Norbeck,  and  not  to  establish  any  fact 
in  lasue.  But,  even  if  the  court  believed  that 
Norbeck  had  knowledge,  that  fact  would  not 
establish  &  publication  by  the  testatrix  to 
both  witnesses,  as  required  by  law,  and,  in 
view  of  what  has  been  said,  could  be  of  no 
particular  value  to  the  respcaidents  upon  ttie 
merits  of  this  proceeding.  In  view  of  a  re- 
trliU,  however,  we  say  that  there  waa  no  er- 
ror hi  retnaing  to  reo^ve  the  owveraatlon  be- 
tween Moti>eck  and  Estabrook  m>on  re^tond- 
enfs  original  ease,  because  It  waa  not  part 
of  the  res  gestae,  nor  In  refusing  It  In  rdt)U^ 
tal  as  cmtradiction  of  N<»4ieck,  because  no 
foundation  had  been  laid.  As  to  tbs  convlo- 
ticm,  the  offer  ot  proof  was  not  made  at  the 
trial  but  upon  a  motion  to  open  Oie  hearing 
after  the  court  had  taken  the  cause  under 
advisement.  It  was  entirely  within  the  dis- 
cretion of  the  court  to  refuse  the  offer  at  that 
thne.  Cole  v.  Helena  L.  &  By.  Co.,  49  Mont 
443. 143  Fac.  974. 

[14,11]  The  principal  assignments  of  ap- 
pelant have  been  disposed  of  by  what  Is 
said  above.  The  only  ones  of  consequence  re- 
maining are  those  which  complain  because  the 
bnrdui  of  proof  was  put  niNm  her,  and  the 
one  relating  to  the  admlaslMi  of  a  letter  fmn 
Norbe^  to  Estabrook.  There  was  no  error 
in  either  instance.  Where  the  burden  of 
proof  lies  in  the  contest  of  a  will  is  not  open 
to  question  in  this  state.  The  proponents 
must,  under  their  petition,  make  formal  pre- 
liminary proof  of  the  due  execution  of  the 
will,  sufficient  but  for  the  contest,  to  au- 
thorize probate ;  that  is  the  door  to  any 
further  proceedings,  whether  there  be  a  con- 
test or  not  But  the  contest  is  not  tried  up- 
on Issues  toidered  hy  tlia  petition  for  pro- 
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bate  and  joined  by  the  plea  of  conteetant ;  It 
Is  tried  upon  issues  tendered  by  tbe  contest- 
ant and  Joined  by  the  answer,  of  tbe  propo- 
nents. Rev.  Codes,  |  7397.  Upon  tbe  trial  of 
tbese  Issues  tbe  contestant  is  necessarily  tbe 
plaintiff  and  bas  tbe  burden  of  proot  Mur- 
pby's  Estate,  43  Mont.  353,  116  Pac.  1004, 
Ann.  Cas.  1912C,  380;  Farleigh  v.  KeWey, 
supra.  Of  Norbeck's  letter  it  may  be  said: 
It  was  written  after  his  deposition  bad  been 
taken,  and  It  detailed,  wltb  empbasis '  on 
some  points  by  underscoring,  the  substance 
of  bis  testimony.  Tbla  neither  contradicted 
Mr.  Norbeck  nor  furnlsbed  any  basis  for  im- 
puting falsehood  to  blm,  but  it  tended  to 
show  a  state  of  mind — partisanship  or  pride 
of  opinion,  perhaps — whlcb,  tbougb  not  ne<^- 
sarily  important,  was  proper  to  be  consid- 
ered in  weighing  his  testimony. 

The  judgment  and  order  appealed  from 
are  reversed,  and  tbe  cause  is  remanded  for 
retrial. 

Reversed  and  remanded. 

BRANTLT.  O.  J.,  and  HOLLOWAT,  J, 
concur. 


FAPP  et  ai  T.  McQuillan  et  aL  (No.  19S8.) 
(Supreme  Court  of  Nevada.  Dec.  31, 1914.) 

1.  Replevin  (J  12*)— Aotioks— Defenses. 

In  an  action  in  claim  and  delivery  to  re- 
cover possession  of  personalty,  which  defend- 
ants lield  as  warebonaemen,  proof  that  what- 
ever interest  they  bad  as  such  liad  been  trans- 
ferred to  a  corporation  which  succeeded  to  the 
buainesB  is  a  good  defense. 

[Ed.  Note.— For  other  casea,  see  Replevin, 
Cent  Dig.  SI  98-110;  Dec  Dig.  |  12.*] 

2.  Replevin  ($  22*)  — Pasties— Nbosbbast 
Pabties. 

In  claim  and  delivery  to  recover  personalty 

held  by  warehousemen,  tbe  successors  to  the 
business,  as  well  as  the  one  whom  the  ware- 
housemen asserted  was  the  owner,  are  necessary 
parties. 

[Ed.  Note,^For  otber  cases,  see  Replevin, 
Cent.  Dig.  i  122;  Dec.  Dig.  |  22.*] 

Appeal  from  FlfOi  Judicial  District  Court ; 
Mark  A.  Averill,  Judge. 

Action  by  Mrs.  J.  W.  Fapp  and  husband 
against  J.  S.  McQuillan  and  C.  F.  Witten- 
berg, copartners  doing  business  as  the  Wit- 
tenberg Warehouse  Company.  From  a  Judg- 
ment for  plaintiffs,  and  an  order  denying 
new  trial,  defendants  aiveal.  Reversed  and 
remanded. 

Mcintosh  &  Cooke,  of  Tonopab,  for  appel- 
lants. D.  S.  Truman,  of  0<ddfleld,  Nev.,  and 
J.  A,  Sanders,  of  Tonc^nli,  tot  respondents. 

NORCROS»,  J.  Tbls  was  an  action  in 
claim  and  delivery  ot  personal  property  to 


recover  i;>osseaston  of  certain  mining  ma- 
chinery alleged  to  be  the  property  of  the 
plaintitr  Mrs.  J.  W.  Fapp,  and  wrongfully  de- 
tained by  respondents.  Judgment  was  for 
the  plaintiffs.  From  tbe  Judgment  and  tTom 
an  order  denying  a  motion  for  a  new  trial* 
defendants  have  appealed. 

[1]  The  answer  denied  that  the  defend- 
ants, appellants  herein,  were  copartners  as 
alleged  in  tbe  complaint  or  were  such  copart- 
ners subsequent  to  the  IStJi  day  of  Septem- 
ber, 1907.  The  answer  further  denied  that 
plaintiffs,  or  either  of  them,  were  owners  of 
or  entitled  to  the  property  in  question.  The 
answer  further  alleged  that  the  property  In 
question,  at  tbe  time  of  filing  the  complaint, 
and  for  a  long  time  prior  thereto,  was  and 
now  is  the  property  of  one  F.  E.  Attux ;  that 
prior  to  the  time  of  filing  the  suit  the  de- 
fendants transferred  all  of  their  interests  as 
copartners  to  a  corporation,  duly  formed 
under  the  laws  of  the  state  of  Nevada,  and 
named  the  Wittenberg  Warehouse  &  Trans- 
fer Company,  which  said  corporation  at  the 
time  of  bringing  the  action  was  and  ever 
since  has  been  In  the  a.QtnaX  possesion  ot 
said  property. 

It  appears  from  the  record  that  respond- 
ents contended  at  the  trial  that  the  said  At- 
tux,  having  or  claiming  to  have  an  interest 
In  tbe  property  as  owner  thereof,  and  the 
said  corporation,  Wittenberg  Warehouse  A 
Transfer  Company,  should  be  made  parties 
and  be  brought  Into  tbe  case.  Tbe  court  de- 
clioed  to  make  an  order  of  this  character. 
The  evidence  appears,  without  conflict,  to 
show  that  whatever  interest  the  defendants 
bad  in  the  property  as  warehousemen  was. 
prior  to  tbe  institution  of  the  action,  trans- 
ferred to  the  Wittenberg  Warehouse  A 
Transfer  Company,  a  corporation.  Upon  {his 
showing  Judgment  should  have  been  for  fhe 
defendants.  Oardner  v.  Brown,  22  Nev.  1C6, 
37  Paa  240. 

[2]  We  think  It  also  clear  thatF.  E.  At- 
tax  and  tbe  Wittenberg  Warehouse  &  Trans- 
fer Company  were  necessary  parties  to  the 
proceeding.  Robinson  t.  Kind,  23  Ner.  330, 
338,  47  Pac.  1,  977. 

A  number  of  other  questions  have  been 
argued  in  the  briefs  which  are  unnecessary 
now  to  determine. 

The  Judgment  and  wder  are  reversed,  and 
the  cause  remanded. 

TALBOT,  J.,  oonctars. 

McCARRAN,  J.,  having  become  a  member 
of  the  court  after  the  argument  and  submis- 
sion of  the  case,  did  not  participate  In  the 
opinion. 
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BICHARDSON  et  aL  t.  GITT  OS*  OLYHFIA. 

(No.  12342.) 

(Suvreme  Court  of  Washington.  Jon.  26, 1915.) 

MuniOXPU.  COBFOSATIOHS  ^  824*)— PUBUO 
luraoVEHCHTS  —  FBOOKBDIITGS  —  COLIAT- 

Dnder  Laws  1909,  n.  669,  proriding  for  the 
Improvemeot  of  shore  faods  woenerer  the  city 
conndl  shall  deem  It  necessary  on  acconnt  of  the 
public  health,  saaitatioD,  general  welfare,  or 
otiier  causes,  and  makiDg  the  provisions  of  the 
act  for  levying  and  collecdns  assesaments  for 
pablic  improremeuts  applicable  to  the  proceed- 
boB  under  that  ■tatute.  and  Laws  1906,  p.  281, 
which  precludes  a  collateral  attack  upon  local 
assessmenta  except  for  fraud,  the  determination 
of  the  city  council  that  it  was  necessary  to  fill 
in  certain  shore  lands  cannot  be  collaterally  at- 
tacked by  a  nit  to  quiet  the  tiUs  agalnat  the 
lien  for  the  ■psnamncnta. 

[Ed.  Xote.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  11  847-849 ;  Dea  ZMg. 

Department  1.  Appeal  ttom  Superior 
Court,  Tburston  County ;  John  B.  Mitchell, 

Judge. 

Consolidated  actions  by  H.  G.  Richardson 
and  wife  and  Frank  C.  Owlnga  against  the 
City  of  Olympia.  Judgments  for  the  de- 
fendant, and  plaintiffs  appeal.  Affirmed. 

Frank  C.  Owlngs  and  Troy  &  Sturdevant, 
all  of  Olympia,  and  Tucker  &  Hyland,  of 
Seattle,  for  appellants.  Geo.  R.  Bigelow,  of 
Olympte,  and  Peters  &  Powell,  of  Seattle, 
for  respondent. 

HOLCOMB,  J.  Appellants  are  the  own- 
ers of  certain  property  within  alleged  assess- 
ment districts  created  by  the  respondent  city. 
The  lands  owned  by  the  appellants  Richard- 
eon  Were  entirely  covered  with  water  at 
flood  tide  and  practically  bare  at  low  tide. 
A  portion  of  the  lands  of  appellant  Owlngs, 
consisting  of  two  lots,  was  in  the  same  condi- 
tion, while  the  remainder  of  the  lota  were 
above  the  line  of  ordinary  high  tide,  but  on 
extraordinary  tides  at  rare  Intervals  this 
remainder  was  also  covered  by  water.  Re- 
spondent city,  purporting  to  act  under  the 
authority  of  chapter  147,  p.  569,  Laws  1909 
(Rem.  &  Bal.  Code,  S  7971  et  aeq.),  created 
two  assessment  districts  for  the  purpose  of  fil- 
ling In  these  prc^ertlea,  t<^ether  with  a  large 
amount  of  snmrondlng  and  contiguous  land. 
The  city  proceeded  regularly  to  make  the  as- 
sessments, passed  its  resolutions  of  intention 
to  improre,  and  Its  ordinances  crieating  the 
districts,  fixed  the  time  for  the  hearing  of 
protests,  and  gave  notice  of  such  bearing,  let 
Its  contract  to  a  dredging  c<anpany,  and,  after 
the  completlcm  of  the  worl^  assessed  the  entire 
cost  of  the  alleged  improvements  upon  all  of 
the  lots  and  blocks  situated  In  the  respective 
districts.  After  this  had  been  done,  but  be- 
fore any  of  the  Installments  of  said  assess- 
ment had  matured,  appellants  brought  sep- 
arate suits  against  the  city  to  quiet  their  ti- 
tle to,  and  to  remove  the  cloud  occasioned 


by  said  assessments  from,  their  respectlTe 
properties.  Respondent  answered  the  com- 
plaint, setting  forth  in  detail  the  st^  taken 
by  the  city  to  perfect  its  liens  under  said 
assessments.  Appellants  replied,  denying 
the  raUdlty  of  the  assessments.  On  stipula- 
tion of  the  parties,  the  two  causes  were  con- 
solidated for  the  pnrposN  of  trial.  At  the 
trial  respondent  and  appellants  stipulated 
as  to  ttie  record  facts  of  the  assessment,  and 
appellants  produced  the  testimony  of  two 
docton,  of  long  residence  In  Olympia  and  of 
long  familiarity  with  the  lands  In  question, 
to  the  effect  that  no  unsanitary  conditions 
existed  in  or  about  the  properties  of  appel- 
lants prior  to  the  fills,  and  In  fact  anywhere 
along  the  water  front  of  the  city  where  the 
fills  were  made,  and  that  there  had  been 
no  epidemics  along  the  water  front  not  com- 
mon to  the  dty  as  a  whole.  This  testimony 
watf  uncontroverted.  The  lower  court  gave 
judgment  for  respondent,  and  directed  a  dis- 
missal of  both  actions.  Such  Judgment  was 
duly  entered  in  both  actions,  and  each  appel- 
lant gave  separate  notice  of  appeal  and  filed 
a  separate  cost  bond  on  appeal.  Thereafter, 
by  stipulation  between  the  parties,  said  causes 
were  consolidated  on  appeal  so  as  to  have  but 
one  transcript,  one  statement  of  facts,  one 
set  of  brlelb,  and  <me  oral  argument 

There  Is  no  dispute  as  to  the  tacts.  The 
questions  presented  are  purely  questions  of 
law.  Appellants  aaslipi  as  error:  (1)  The 
court  erred  in  entering  Its  jnttement  of  dts< 
missal.  0!)  The  court  erred  In  not  entering 
Judgment  In  fkror  <^  appellants,  quieting  title 
In  ihem  as  against  the  pretended  lien  of 
such  special  assessment  and  removing  the 
cloud  upon  their  titles  thereby  created. 
Appellants  concede  In  their  brief  that: 
"For  the  purpose  of  this  appeal,  the  court  may 
assume  that  all  of  the  record  proceedings  before 
the  city  council  were  regular." 

This  being  so,  the  question  before  the  court 
for  determination  Is  the  Jurisdiction  of  the 
council  to  make  assessments.  In  both  cases 
exactly  the  same  questions  arise.  Appellanti 
made  no  appearance  before  the  city  council, 
so  that  if  the  council  had  Jurisdiction,  the 
judgment  of  the  lower  court  must  be  affirmed. 

Chapter  147,  p.  669.  Laws  1909  (Rem.  &  Bal. 
Code,  1  7971  et  seq.),  provides  for  the  Im- 
provement of  low  lands  In  all  cities  of  the 
second  and  third  classes  in  ttils  state,  "when- 
ever the  city  council  *  *  *  shall  deem 
It  necessary  or  expedient  on  account  of  the 
public  health,  sanltetion,  general  welfare,  or 
other  cause."  This  act  has  been  before  this 
court  for  interpretation  and  construction  on 
two  occasions:  Bowes  v.  Aberdeen,  68  Wash. 
535,  109  Pac.  369,  30  L.  B.  A.  (N.  S.)  709 ; 
Martin  v.  Olympia,  69  Wash.  28, 124  Pac.  214. 
In  the  Aberdeen  Case  the  constitutionality 
of  the  act  of  1909  was  attacked,  and  was  up- 
held In  the  decision  upon  the  ground  that  it 
was  within  the  police  power  of  the  state  to 
allow  cities  to  fill  low  land  where  nnsanitery 
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conditions  exist  and  the  same  constitute  a 
menace  to  the  public  health.  In  the  Olym- 
pla  Case  the  validity  of  local  improTemeuta 
ordinances  such  as  the  ones  under  consider- 
ation was  upheld.  The  appellants  contend 
It  Is  clear  from  the  reasoning  In  the  fore- 
going cases  that,  if  the  statute  atteni[}ts  to 
confer  this  power  upon  such  cities  where  no 
unsanitary  conditions  exist,  the  same  is  un- 
constitutional. They  further  contend  that 
the  testimony  of  the  physicians  In  the  Instant 
cases,  being  uncontroverted,  establishes  be- 
yond question  the  facts  so  testified  to,  and 
therefore  that  the  conditions  which  would 
have  authorized  the  council  to  provide  for 
the  ImproTements  InTolved  taereiu  did  not  ex- 
ist 

The  statute  of  1009,  referred  to,  In  section 
8  makes  all  existing  provisions  of  the  act  for 
the  levying  and  collecting  of  assessments  for 
public  improvements  applicable  to  the  pro- 
ceeding under  this  statute.  The  act  of  1905, 
c.  150,  p.  281,  entitled  "An  act  to  validate 
assessments  made,  or  which  may  be  made,  to. 
pay  for  local  improveraencs,  by  an  incor- 
porated city  In  this  state,  and  to  prohibit 
the  setting  of  such  assessments  aside  or  de- 
claring the  same  invalid  upon  any  ground 
other  than  upon  the  ground  of  fraud,"  is 
probably  applicable  to  these  proceedings. 
This  court,  construing  that  act  in  Real  Es- 
tate Investment  Co.  v.  Spokane,  59  Wash. 
416,  109  Pac.  1057.  held  that  this  act  In  ef- 
fect precluded  all  collateral  attacks  upon 
local  assessments  save  on  the  ground  of 
fraud.  In  the  record  put  In  by  the  respond- 
ents it  appears  by  the  ordinance  that  the  city 
did  find  that  the  facts  exist,  with  reference 
to  that  portion  of  the  dty  of  Olympia  justify- 
ing the  Improvements  in  question.  It  Is  a 
well-established  principle  that  the  question 
of  the  necessity  of  Improvements  In  the  na- 
ture of  public  Improvements  Is,  In  the  first 
Instance,  a  I^slatlve  question  to  be  deter- 
mined by  the  legislative  body,  and  does  not 
become  a  Judicial  question  except  when  the 
method  pursued  Is  irregular  and  subjects  the 
body  to  Judicial  Investigation,  or  when  the 
proceedings  are  based  upon  fraud.  On  col- 
lateral attack  It  will  be  concluslvdy  pre- 
nimed  that  the  city  council  found  the  exist- 
ence of  tiie  condltiims  Justifying  the  Improve- 
ment,  and  that  socb  findings  were  correct 
Tnmwater  v.  Fix.  18  Wash.  157.  51  Pac.  363; 
State  a  reL  Pagett  v.  Superior  Courts  47 
Wash.  11.  91  Pac.  241. 

The  contention  of  appellants  here  la,  not 
that  the  city  of  Olympia  did  not  have  power 
to  fill  these  tide  lands  as  a  sanitary  measnre, 
but  that,  having  this  power,  the  occasion 
which  Justified  It  did  not  arise,  because  it 
was  not  necessary  or  expedient  from  a  sani- 
tary standpoint  Whether  such  condition 
of  expediency  and  necessity  existed,  however, 
was  one  of  the  things  that  the  council  was  re- 
quired to  determine  in  the  first  instance. 
Under  the  act  the  councU  had  autttority  to 


determine  these  matters,  and  furthermore 
It  was  its  duty  so  to  do. 

"If  power  eziats,  the  question  whether  the  pub- 
lic improvement  is  necessary  or  expedient  U 
considered  a  legislative  one,  and  la  for  the  deter- 
mination of  the  mnnlcipal  l^islatjve  t>ody,  and 
the  courts  will  not  review  their  decision  bi  this 
regard."  McQuillin,  Mun.  Corp.  voL  4.  p.  4289 ; 
Camden  v.  Mulford,  26  N.  J.  Law.  49. 

•<  •  •  •  Courts  will  not  inqufre  into  tiie 
motives  of  legislators  where  they  possess  the 
power  to  do  the  act  and  it  has  been  exercised  as 
prescribed  by  the  organic  law.  In  such  case  the 
doctrine  is  that  the  legislators  are  responsible 
alone  to  the  people  who  elect  them.**  2  Mc- 
Quillin, Mun.  Corp.  J  703:  Wood  v.  Seattle, 
23  Wash.  1,  62  Pac  135,  S2  L.  B.  A.  368  ;  Dojle 
V.  ContineDtal  Ins.  Co.,  94  IJ.  S.  536,  24  L. 
Ed.  148;  Shepard  v.  Seattle,  59  Wash.  863, 
109  Pac.  1007,  40  L.  R.  A.  (N.  B.)  647;  Ab- 
bott, Mun.  Corporations,  voL-l,  p.  263. 

Finding  no  error,  the  Judgments  are  af- 
flrmed. 

MORRIS,  a  J.,  and  MOUNT,  OHAD- 
WICK.  and  PABKEB.  JJ.,  concnr. 


BROWN  BROS.  LUMBER  CO.  v.  PRESTON 

MILL  CO.   (No.  1216&) 
(Snpreme  Court  of  Wasbingtoa.  Jan.  26, 1915^ 

1.  Vendob  and  Purchasbb  (i  25*)  —  Con- 

TSACTS— DeUVEBT. 

Where  an  agent  (or  the  vendor  handed  to 
the  purchaser  for  bia  examination  a  copy  of  the 
contract  for  the  purchase  of  the  land,  executed 
by  the  vendor,  together  with  the  abstract  of  title 
and  othor  papers  to  b«  executed  by  the  pur- 
chaser, there  waa  no  delivery  of  the  contract. 

[Eld.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  f  30 ;  Dec  Dig.  1 25.*] 

2.  CONTBAOIB    a  45*}-^DKLmBT— PBBSOICF- 

TIONS. 

The  presumption  of  delivery  arising  from 
possession  of  an  instrumcait  is  less  strong  when 
applied  to  an  executory  contract  than  when  ap- 
plied to  a  deed. 

[Ed.  Note.— For  other  cases,  aea  Contracts, 
Cent  Dig.  H  169, 191.  205,  213, 214 ;  Dec:  Dig. 
I  45.*] 

3.  Venoob  Ann  Pitbohaseb  (|  26*)  —  Coif- 

TBACTS— DEUVIBBT- IhTSINTION'. 

The  acta  of  the  parties  to  a  contract  for 
the  purchase  of  land  should  be  construed  accord- 
ing to  practical  busineas  rules  in  determining 
whether  there  waa  an  intention  to  deliver  the 
contract  without  which  Intention  there  is  no 
delivery. 

[Ed.  Note.—For  other  cosefl,  see  Vendor  and 
Purchaser,  Gent  Dig.  |  30 ;  Dec.  Dig.  {  25.*} 

4.  Vbndob  and  Pubohasu  a  16*)  —  Con- 
TBACTs— Estoppel. 

Where  a  vendor  gave  the  purchaser  a  rea- 
sonable time  to  comply  with  its  offer  for  the  sale 
of  the  land,  and  then  withdrew  the  ofFer,  it  is 
not  estopped  from  refusing  to  carry  out  the 
contract  because  the  porchaser,  with  Uie  ven- 
dor's knowledge,  b^A  bongfat  a  tract  of  land  to 
enable  him  to  accept  the  cX^. 

[Bd.  Note.—For  other  cases,  sea  Vandor  and 
Purchaser,  Gent.  Dig.  U  17.  20;  Dae.  Dig.  | 
16.*] 

5.  VENnOB  AND  PUBCHASEB   ({  16*)  —  CON- 

TBACTs — Evidence — Acceptancb  of  Offeb. 
Whore  a  vendor's  agent,  In  making  an  offer 
for  the  sale  of  land,  stated  that  tlie  deal  on^t 
to  be  closed  within  a  nxmtb,  but  the  porchaser 


•ror  othor  ossM  sm  same  topic  ua  atctlonHUMBBa  Id  Dm.  Die.  A  Am.  Dig.  Kajr-Ns^  Sartsa  *  lateaat 


Digitized  by 


Google 


Wash.) 


BROWN  BROS.  LUMBER  CO.  v.  PRESTON  MILL  CO. 


965 


bad  to  actjuire  the  interest  of  another  in  land 
to  bft  gkwtn  in  ezchanie,  and  was  given  more 
than  three  montha'  time  to  acquire  such  interest, 
and  then  was  given  one  week's  notice  tbat  the 
offer  would  be  withdrawn,  after  lie  bad  stated 
that  he  woald  be  ready  to  close  the  deal  within 
ft  vreek,  the  purchaser  had  a  teaaonaUa  time 
within  which  to  accept  the  offer. 

[Ed.  HatiBj— Tor  other  cases,  aee  Vendor  and 
l^rchaser,  Gent  Dig.  H  17,  20;  Dea  Dig.  { 

D^rtment  1.  Aiveal  fnm  Superior 
Court,  King  Otran^ ;  Slverett  Smith,  Judge- 
Action  1^  the  Brown  Broa.  Lumber  Ckonpa- 
ny  against  tbe  Preston  Mill  C<»upany  to  quiet 
title,  lo  which  defendant  asked  for  specific 
performance  of  a  contract  for  the  purchase 
of  the  land.  Decree  for  def^dant,  and 
plaintiff  appeals.  Reversed,  with  dlrecttona 
to  enter  decree  for  plaintiff. 

Alexander  &  Bundy,  of  Seattle,  for  appel- 
lant. Corwln  S.  Shank  and  H.  C.  Belt,  both 
of  Seattle  for  respondent 

OHADWIOE,  J.  Tbe  plaintiff,  a  Wiscon- 
sin corporation,  commenced  this  action  to 
qniet  title.  The  defendant  answered,  alleg- 
ing &cts  which  it  thought  entitled  It  to  spe- 
cific performance,  and  prayed  for  that  relief. 
The  court  entered  a  decree  granting  the  re- 
lief asked  by  tbe  defmdant  Plaintiff  has 
aiK)ealed. 

The  admitted  facts  are  these:  On  the  2i8t 
day  of  Augnst,  1911,  Charles  J.  Erickson  and 
Aognst  Loregien,  with  their  wives,  were  the 
owners  of  certain  land  in  Mason  county. 
BrickBOQ  was  tbe  iwetf  doit  of  the  respondent 
oorpontlon.  At  the  same  time  the  appellant 
owned  certain  timber  and  easemaits  for  Its 
zcmoral  from  the  land  in  King  county  ^tnat- 
ed  near  tbe  reepondent^s  i^ant,  upon  which  it 
owed  the  snm  of  91,700  to  the  owners  ct  the 
land  OB  which  the  timber  stood.  Tbe  appe- 
lant was  also  and»  obligation  to  pay  the 
taxes  assessed  against  tbe  land  and  timber 
until  1900.  One  B.  D.  Brown,  who  resided 
in  Seattle  was  its  local  agent  On  Angost 
ISf  1911,  Brown  wired  the  ai^tdlant:  "Pres- 
ton  offers  eighteen,  eight  cash,  balance  five 
per  year.  Answer** — meaning  that  the  re- 
spondent offered  to  pay  918,000  for  the  King 
county  timber,  98,000  cash,  balance  $5,000  per 
year.  The  otter  also  included,  although  not 
ax^eased  in  tbe  telegram,  Mason  county 
land  Oum  owned  by  Brickson  and  Lov^ren. 
On  the  same  day  tbe  appellant  wired  Brown: 
"Accept  Preston  oBm,  «IU^t  cash,  balance 
fire  per  year.  Win  forward  papers"— and 
wrote  Brown  a  letter  confirming  its  tele> 
gram,  and  Inclosing  an  abstract  of  the  King 
oounl7  land,  diqpllcate  originals  of  oontract 
for  a  deed  to  tbe  respondoit  of  tbe  timber 
both  of  which  It  had  executed,  two  notes  tor 
the  signature  of  the  respondent  and  dupli- 
eate  originals  of  deed  to  the  resp<»idaat  <me 
of  which  it  had  executed  and  acknowledged. 
It  advised  Brown: 


"We  also  tlunk  it  aeceBsaiv  that  we  should 
have  an  indemnity  bond  *  *  •  for  at  least 
$S,000"  to  secure  the  payments  to  become  dne 
to  the  owner  of  the  land.  "If  papers  are  O.  K. 
please  turn  over  to  Preston  Mill  Company  one 
copy  of  the  contract  for  deed  which  is  executed, 
and  one  copy  of  the  deed  iteelf  which  Is  not  ex- 
ecuted. All  oOker  papers  to  be  returned  to  us." 

By  the  terms  of  the  contract  the  appellant 
agreed  to  sell  the  timber  and  easements  to 
the  respondent  for  $18,000,  $8,000  cash,  $5,000 
payable  In  one  year,  and  $5,000  payable  in 
two  years,  the  deferred  payments  to  bear  In- 
terest at  the  rate  of  7  per  cent  per  annum 
Interest  payable  annually,  and  to  be  evi- 
denced by  two  promissory  notes  to  be  signed 
by  the  reE^ndent  payable  to  the  order  of 
the  appellant  at  the  Merchants'  State  BGink 
of  Rhinelaader,  Wis.  The  contract  further 
provided  that  the  respondent  should  pay  all 
taxes  levied  against  the  land  and  timber, 
beginning  with  the  year  1911,  and  make  all 
payments  to  beccHue  due  from  the  appellant 
to  the  owner  of  the  land,  aggregating  about 
$4,750. 

The  appellant's  agent.  Brown,  testified  tbat 
on  or  about  September  1st  he  delivered  to 
Erickson,  as  the  president  of  the  respondent, 
for  examination,  one  copy  of  the  contract 
which  had  been  executed  by  the  appellant, 
and  a  copy  of  the  deed,  two  promissory  notes 
for  the  signature  of  the  respondent  and  the 
appellant's  letter  of  instructions  of  date  Au- 
gust 2l8t  He  further  testified  that  on  the 
24th  day  of  August  he  learned  that  Lovegren 
had  an  interest  in  the  Mason  county  land. 
He  said  Erickson  said  that  it  might  take  a 
month  to  get  title  from  Ijovegren.  and  that 
he  told  Erickson  the  appellant  was  "reqr 
anxious"  to  have  tbe  deal  closed  as  soon  as 
possible,  and  tbat  "I  did  not  think  the  negoti- 
ations  ought  to  go  over  a  mouth."  On  Sep- 
tember 7th  the  appellant  wrote  Brown,  in- 
quiring, "How  about  tbe  Preston  Mill  Com- 
pany dealf  Is  it  going  through  this  time  or 
are  they  reusing  to  dose?"  On  September 
21st  it  again  wrote  Brown:  "What  If 
information  can  you  give  us  regarding  the 
Preston  IDU  Company  deal?  Did  tb^  re- 
fuse to  dose?"  On  September  21th  Brown 
wrote  the  appellant  that  he  had  received  and 
forwarded  the  abstract  of  tbe  Mason  county 
land  to  have  it  brou^t  to  date^  saying  in  ad- 
dition: "This  Prestm  deal  has  be»  dragging 
In  bad  diap&"  On  October  12tb  Brown 
wrote  the  appellant  that  Bridxwn  bad  not 
bought  Itfvegrrafs  Interest  In  the  Mason 
county  timber;  tbat,  in  order  to  dose  the 
trade,  the  respcmdent  would  have  to  pay 
Lovegrw  97,000  therefor;  that  he  had  bad 
the  abstract  examined,  sind  found  the  title 
good  I  and  that  be  had  "been  pushing  tbem 
to  come  to  some  setUoment"  He  further 
advised  tbat  Erickson  bad  made  him  an  offer 
tbat  morning  of  $28,000  cash  f<w  the  timber. 
On  October  17th  the  mipeUant  wrote  Brown 
at^nowledglng  his  letter  of  the  12tb  inst. 
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and  directing  Uin  to  have  the  King  county 
timber  cruised.  On  October  20th  It  again 
wrote  Brown,  to  the  effect  that  It  was  await- 
ing "with  considerable  interest"  the  result 
of  the  cruise  on  the  Kli^  county  timber.  On 
November  Sd  Brown  wrote  the  appellant: 

"EricksoD  waa  in  again  to-day,  saying  he  had 
a  definite  answer  from  Lovegrea  to-day  saying 
he  would  neither  buy  nor  sell  the  Mason  county 
lands.  He  says  that  be  is  going  down  to  Oregon 
Monday  to  thresh  it  ont  with  him.  This  means 
a  long  delay  and  possibly  legal  difficulties  before 
this  deal  goes  through.  In  the  meantime.I  ex- 
pect to  have  the  boys'  cruise  on  it  by  the  first 
of  this  next  week." 

On  November  13th  Brown  wrote  the  appel- 
lant, Inclosing  a  summary  of  the  cruise  of  the 
Kiag  county  timber,  stating  that  It  ran  over 
100  per  cent  higher  than  he  had  estimated, 
and  that: 

"Friday  afteraocm  tabout  November  lOth]  Mr. 
Brickson  was  in  and  stated  that  the  deed  was 
on  the  way  to  Lovegren's  wife  to  sign :  that  we 
ought  to  be  able  to  close  up  this  week. 

He  further  advised  in  this  letter  that  he 
Intended  to  inform  Erlckson  that  If  the  deal 
was  not  closed  by  the  20th  he  would  decline 
to  close  It  at  all.  His  testimony  shows  that  on 
that  date  he  left  a  note  to  that  effect  In 
Erlckscm's  office  and  that  he  advised  him  to 
the  same  effect  verbally  the  next  day.  On 
November  17th  the  appellant  wired  Brown: 

^'Estimate  received.  Withdraw  Preston  tim- 
ber from  market  until  further  advice." 

On  November  18th  the  appellant  wrote 
Brown,  confirming  Its  tdegram  of  the  ITth. 
It  further  advised  him: 

"Should  the  deal  l>e  closed  before  receiving 
this  telegram,  we  of  coarse  would  have  to  stand 
pat  on  the  proposition." 

On  December  13th  the  respondent,  through 
EIrlckson,  its  president,  tendered  the  appel- 
lant $8,000  in  gold  coin,  two  promissory  notes 
executed  by  the  respondent  conformably  to 
the  contract,  and  a  deed  from  Erlckson  and 
wife  to  the  Mason  county  timber,  and  de- 
manded that  the  appellant  comply  with  the 
terms  of  the  contract  upon  its  part  Upon 
the  same  day  It  signed  the  duplicate  contract 
and  filed  it  for  record  in  King  county. 

3Ir,  Erlckson  admitted  upon  the  witness 
stand  that  Brown  had  notified  him,  on  or 
about  the  14th  of  November,  that  the  deal 
had  to  be  closed  by  November  20th,  He  says 
be  did  not  remember  the  precise  date,  but 
that  It  may  have  been  about  November  14th. 
It  appears  that,  about  the  10th  of  November, 
Erlckson  received  a  deed  from  Lovegren,  bnt 
that  It  had  not  been  signed  by  Lov^ren's 
wife.  He  thereupon  returned  it  for  her  dg- 
nature,  and  it  was  returned  to  him  with  her 
algnatare  abont  the  lat  <tf  December.  The 
Ijoregrens  lived  in  Oregon  abont  40  miles 
southwest  of  Portland.  There  Is  nothing  In 
the  record  to  indicate  any  real  cause  for  the 
delay,  unless  it  was  because  Lovegren  did  not 
want  to  sell,  or  Ericsson  waa  not  willing  to 
pay  him  the  price  be  tenanded.  Brlclraon 
admits  that  Brown  was  continually  bnrrylng 
him  to  close  the  trada.  He  does  not  deny 


that  he  told  Brown,  about  the  3d  day  of  No- 
vember, that  he  had  received  a  definite  an- 
swer from  Lovegren,  saying  that  be  would 
neither  bay  nor  sell  the  Mastm  county  land. 
Nor  does  be  deny  that  Brown  told  bim, 
the  24th  day  of  August,  that  the  deal  oogbt 
to  be  closed  within  a  month.  Neither  does 
he  d^  that,  abont  the  lOtb  day  of  Novem- 
ber, he  told  Brown  that  the  deed  was  on  the 
way  to  Lovegren's  wife,  and  that  "we  oogbt 
to  be  able  to  close  up  this  week." 

Brown  further  testified  that,  on  the  2001  of 
November,  at  the  request  of  Erlckson,  be 
went  witb  him  to  the  office  of  Ericsson's  at- 
torney and  that  while  there  he  (Browi^  took 
from  the  office  of  such  attorney  one  copy  of 
the  contract,  tbe  copy  of  the  deed,  the  two 
notes,  the  abstract  of  title  to  the  King  county 
tlml>er,  and  his  letter  of  Instructions,  and 
that  Erlckson  refused  to  deliver  one  copy  of 
the  contract  At  tbe  time  of  the  trial  Brown 
was  in  possession  of  all  the  papers,  except 
the  one  copy  of  the  contract  Ericsson  says 
that  be  delivered  the  abstract  of  title  to 
Brown  after  he  made  the  tender  on  December 
13th.  In  obedience  to  the  appellant's  direc- 
tion. Brown  had  the  timber  cruised,  and  the 
cruising  was  completed  about  November  10th, 
The  cruise  disclosed  that  the  land  contained 
much  more  timber  than  the  appellant  had 
theretofore  estimated. 

[1]  The  court  found  as  a  fact  that  Brown 
delivered  the  contract  to  the  respondent,  and 
concluded,  as  a  matter  of  law,  that  tbe  ap- 
pellant was  estopped  from  calling  off  the 
deal.  There  Is  nothing  in  the  record  to  sup- 
port the  finding  that  the  contract  was  deliv- 
ered. Brown  testified  that  he  imnded  it, 
with  the  other  papers,  with  the  exception  of 
the  executed  deed,  over  to  Eri<^son  for  ex- 
amination. All  the  drcumstancee  of  the 
case  support  this  testimony.  Under  the  con- 
tract the  appellant  was  to  reo^ve,  in  ex- 
change for  the  timber,  the  Mason  county  land, 
valued  at  |14,000,  $8,000  tn  cash,  and  two 
promissory  notes  for  $6,000  each.  The  re- 
spondent did  not  even  make  a  tender  of  per- 
formance until  the  13th  day  of  December.  It 
was  then  that  It  signed  the  notes  and  the 
duplicate  contract  and  caused  the  contract 
to  be  recorded.  The  respcmdeut  did  not 
know,  at  the  time  the  papers  were  turned 
over  to  it,  whether  it  could  acquire  the  Love- 
gren interest  in  the  Mason  county  land.  It 
is  obvious  therefore,  we  think,  that  Brown 
did  not  Intend  to  deliver  the  contract 

[2]  On  the  question  of  delivery  the  te- 
spondent  has  cited  Ridbmond  t.  Afotford,  4 
Wash.  887, 80  Pac.  241,  81  Pac.  613;  JaCkson 
T.  Lamar,  58  Wash.  38S,108Paa  »46;  and 
Clemmons  r.  McGeer,  68  Wa^.  44Q,  115  Paa 
1081.  Ttese  cases  announce  tbe  rule  ttiat  tito 
mere  posaoMdon  of  an  executed  deed  by  the 
grantee  la  prima  fade  evidence  of  dsllTery, 
"wbldt  can  he  overthrown  only  by  dear  and 
convincing  evidence."  Tbe  mie  of  erideace 
is  less  stringent^  however,  as  applied  to  execu- 
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torr  contracia.  18  Oyc  664;  Btcka  t.  Gfoode, 
12  hfAOx  (Va.)  498,  87  Am.  Dea  877;  Dletz 
V.  Failflh,  70  N.  T.  020. 

[S]  The  Diets  Case  was  quite  similar  to 
Uiia.  It  waa  an  action  to  compel  a  apecUc 
performanoe  of  a  contract  The  court  aald 
that  the  tranaactton  waa  not  an  unnaual  one, 
and  tlie  court  ahoold  construe  the  acts  of  the 
parties  according  to  practical  business  piles. 
The  same  nile  applies  here,  and,  by  con- 
3 truing  the  acts  of  the  parties  according  to 
practical  bualness  rules,  we  hare  no  doubt 
that  there  was  no  delivery  of  the  contract. 
Whether  there  was  a  complete  delivery  de- 
pends upon  the  Intention  of  the  parties,  and 
this  Intention  must,  of  course,  be  ascertained 
from  what  was  said  and  done,  and  from  all 
the  known  attendant  circumstances.  Matson 
T.  Johnson,  48  Wash.  250,  03  Pac.  324,  125 
Am.  St  Rep.  924. 

[4,  S]  The  real  questicm  in  this  case  is  one 
of  eetoppel:  Is  the  appellant  estopped  upon 
the  facts  stated  from  refusing  to  carry  out 
Its  contract?  Mr.  Erickeon  testified  that  he 
told  Brown  before  he  received  the  papers 
that,  if  the  bid  was  not  going  through,  he 
did  not  want,  to  buy  Lovegren's  interest. 
This  Brown  does  not  deny.  The  correspond- 
ence between  Brown  and  his  principal  and 
his  oral  testimony  both  show  that  he  knew, 
as  early  as  August  24th,  that  Erlcksoa  would 
be  required  to  acquire  the  Loregren  intereat 
In  order  to  carry  out  the  transaction.  It 
must  not  be  forgotten,  however,  that  be  told 
Krickson  that  the  deal  ought  to  be  dosed 
within  a  month,  and  that  Brlckson  told 
Brown  on  the  10th  of  November  that  he 
ought  to  be  able  to  close  the  deal  within  a 
week.  On  the  13th  day  of  November,  Brown 
gave  Erlckson  notice  that  the  deal  must  be 
closed  by  the  20tb.  This,  we  think,  under 
all  the  drcnmstances,  was  a  reasonable  time. 
Indeed,  there  is  nothing  In  the  record  to  In- 
dicate, as  we  hare  said,  that  with  due  dlU- 
gttKe  Erlckson  could  not  have  acquired  the 
Lovegren  interest  long  prior  to  November 
20th.  Lovegren  and  his  wife  were  living 
within  200  miles  of  the  city  of  Seattle,  where 
both  Erlckson  and  Brown  resided.  Erlckaon 
testified  that  there  was  nothing  to  delay  clos- 
ing the  deal,  except  acquiring  the  Lovegren 
Interest.  He  did  not  undertake  to  explain 
why  the  Lovegren  interest  could  not  have 
been  acaniriBd  madi  sooner.  The  rule  Is: 

**lt  the  offer  does  not  limit  the  time  for  its 
acceptance,  it  must  be  accepted  witBin  a  rea- 
■onable  time.  If  it  ioen,  it  may,  at  any  time 
within  the  limit  and  so  lonfc  as  it  remains  open, 
bs  accepted  or  rejected  by  the  party  to  whom,  or 
be  withdrawn  by  the  party  by  whom,  it  was 
made."  Minneapolis,  etc..  By.  Go.  t.  Golumbua, 
etc..  Mill,  U9  U.  &  148,  7  Sop.  Ct.  168,  80  L. 
Ed.  876. 

The  most  favorable  view  thatjcan  be  taken 
for  the  reaxxndent  Is  that  the  appellant  con- 
suited  Uiat  it  should  have  a  reasonable  time  i 
in  which  to  acquire  the  Lovegren  interest 


Colpe  T.  Llndblom,  57  Wash.  106, 106  Fac.  6B4 ; 
MUler  T.  Bice,  133  m.  815,  24  N.  E.  548. 

In  the  MlUer  Case  it  was  said  that,  where 
time  la  not  In  express  terms  made  of  the 
essence  of  the  contract,  its  materiality  may 
be  implied  upon  a  variety  of  drcumatancea, 
such  as  where  the  subject-matter  of  the  con- 
tract is  tiom  Ita  nature  anbject  to  ccmstder- 
able  and  frequent  variations  of  price,  or 
"where  the  object  of  the  contract  is  a  com- 
mercial enterprise." 

The  Judgment  is  reversed,  with  direcUona 
to  grant  the  relief  prayed  for  la  the  com- 
plaint 

HOBBIS,  a  J.,  and  CROW  and  PARKER, 
JJ.,  concur. 


MEEBCER  T.  WADDLE  et  ux.  (No.  12487.) 
(Supreme  Court  ot  WaBhlogton.   Jan.  25,  1915.) 

1.  APPKAI.  AND  EtSBOB  ({  272*>— RESERVATION 

OP  GBOUNns  OF  Review— BxcEPTiorfs  to 

FiNDiN  OS— Conclusions. 

Under  Rem.  &  Bal.  Code.  |  883,  providing 
tiiat  ezceptitms  to  the  findings  of  fact  or  oon- 
dnstons  of  law  in  a  decision  of  a  court  or 
judge  upon  a  cauae  tried  witbout  a  Jury  may 
be  tabeo  either  by  stating  to  the  judge  when 
the  decision  is  signed  that  the  party  excepts 
thereto,  or  by  filing  written  exceptions  within 
five  days  after  the  filing  oC  the  deddon,  or 
where  Uie  decision  is  signed  subsequently  to  the 
hearing  and  In  the  absence  of  the  party  except- 
ing within  five  days  after  service  of  a  copy  of 
the  decision  or  of  written  notice  of  the  filing 
thereof,  exceptloos  to  the  findings  and  coneln- 
sions  not  taken  within  tbe  time  specified  are 
insufficient  to  secure  a  review  of  the  evidence 
upon  which  they  are  based  in  the  appellate 
court 

[Ed.  Note.--For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1611-1619;  Dec.  EMg.  | 
272.*1 

2.  Tbiai,  (I  406*)— Exceptions  to  iFiNDiwoa 
— Conclusions. 

Under  Rem.  &  Bal.  Code,  §  383,  where  no- 
tice of  the  filing  of  findings  of  fact  and  conclu- 
sions of  law  is  not  served,  ezceptloas  may  be 
taken  within  five  days  after  the  party  acquires 
notice  in  any  way. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  083-965,  967;  Dec.  Dig.  %  406.*] 

3.  Appeal  and  Ebbob  (§  C55*)— Becobd— An- 

STBACT  AND  StaTEHEWT  OF  FACTS. 

The  failure  to  properly  except  to  the  court's 
findings  of  fact  and  conclusions  of  law  did  not 
require  the  striking  of  tbe  entire  statement  of 
facts  and  abstract  of  the  record,  where  the  suf- 
ficiency of  tbe  complaint  to  support  any  de- 
cree in  plaintifTs  favor  was  raised  by  demur- 
rers and  the  sufficioncr  of  the  evidence  in  sup- 
port thereof  was  raised  by  a  motion  for  a  non- 
suit to  the  adverse  rulings  upon  each  of  which 
exceptions  were  duly  noted,  and  so  much  of 
the  statement  of  facts  as  showed  the  testimony 
up  to  the  motion  for  nonsuit  was  properly  in 
the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^or^  Cent.  Dig.  ^  2828-2^;  D^c.  Dig.  1 

4.  Exeoutobb  awd  AninifisiBATOBS  (f  815*)~ 

DfeCBEE  or  DieraiBUnOH— COLLATEMI.  At^ 

TACK. 

A  decree  of  distribution  by  the  superior 
court  in  probate,  made  after  4iue  notice  and 
hearing,  is  entitled  to  the  same  weight  as  a 
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judgment  In  any  court  or  proceeding,  is  of  equaJ 
solemnity,  and  cannot  be  attacked  or  annuHea 
Id  any  collateral  proceeding  except  for  fraud. 

[Ed.  Note.— For  other  cases,  «ee^  Exeeutora 
aad  Admlnisttmton.  Cut  Dig.  U  1298-1214; 
Dec.  Dig.  I  81B.*] 

5.  BXICOTDB8  AND  ADUUHSEEATOBfl  816*)— 
DEOBSB  or  DmSIBimOK— OOZXAXEEAL  AT- 

TACK 

A  decree  diHtribnting  a  deceased  wUtfa  en- 
tire estate,  inclodii^  land  purchasM  danns 
coTertnre  with  the  proceeds  of  a  sale  of  her 
separate  property,  to  the  surviving  husband, 
could  not  be  set  aside  merely  becaase  the  hns- 
band  falsely  represented  that  the  land  WM  wan- 
munity  property,  as  whether  land  acqnired  dur- 
faig  marriage  is  separate  or  community  property 
it  often  a  very  intricate  and  mixed  question  of 
law  and  (act,  while  treating  hla  representation 
as  one  of  fact  the  decree  merely  rested  an  per- 
jured testimony,  which,  in  the  absence  of  some 
other  extrinsic  and  coUsteral  fact  entering  into 
and  constituting  fraud  in  the  transaction,  will 
not  invalidate  a  judgment 

[Ed.  Note.— For  other  cases,  see  Execotors 
and  Administrators,  Cent  Dig.  U  1298-1814; 
Dee.  Dig,  {  316.*] 

Department  1.  Appeal  from  Superior 
Ooart,  Lewis  County;  A.  E.  Eice,  Judge. 

Action  by  Ezra  M.  Meeker,  «ecutor  of 
the  last  will  of  BUza  J.  Meeker,  deceased, 
and  as  sole  devisee  thereunder,  against  Rob- 
ert W.  Waddle  and  wife.  From  a  Judgment 
for  plaintiff,  defendants  appeal  Revoreed 
and  remanded,  with  Instructltms. 

Forney  &  Ponder,  of  Cfaehalls,  and  B.  H. 
Rhodes,  of  Centralia,  for  appellants.  Dy- 
eart  &  Ellsbury  and  G.  D.  Ounnlngbam,  all 
of  Centralia,  and  3.  H.  Templeton.  at  Seat- 
tle, for  respondent 

HOLCOHB,  J.  Plaintlfl  brought  this  ac- 
tion to  set  aside  a  decree  of  distribution, 
and  to  recover  an  interest  which  he  claims 
In  certain  property  as  successor  In  interest 
to  and  belr  at  law  of  Abble  Waddle,  the  de- 
ceased wife  of  Robert  W.  Waddle,  basing 
bis  claim  on  the  suppo8ltl<m  that  the  assets 
of  her  estate  were  separate  and  not  com- 
munity, whereas  distribution  thereof  was 
made  by  the  superior  court,  sittljig  In  pro- 
bate, as  community  propoty. 

The  respondent  flrst  moves  the  court  to 
afarlke  ttie  appellants'  statement  of  facts  and 
abstract  of  record  based  tbOTeon,  and  to  re- 
fuse  to  consider  for  any  purpose  on  this  ap- 
peal  the  evidence  embodied  in  said  state- 
meat  ot  facts  and  abstract  oi  record  based 
thereon,  for  the  reason  and  because  no  ex- 
ccptlons  were  taken  or  reserved  or  entered 
to  the  findings  of  fact  embodied  in  the  decree. 
It  appears  from  the  transcript  that  no  for- 
mal findings  of  fact  and  conclusions  of  law 
were  made  by  the  trial  court  A  simple  de- 
cree, red  ting  the  facts,  was  entered  by  the 
court  No  exceptions  to  the  findings  were 
eithor  noted  by  the  court  or  filed  in  writing 
within  five  days  after  the  entry  of  said  de- 
cree, as  required  by  section  3S3,  Rem.  &  Bal. 
Code.  It  appears  that  the  decision  or  decree 
was  signed  subsequently  to  the  hearing  ot 


the  case,  the  hearing  being  completed  on  or 
about  April  23,  1914,  and  the  Judgment  be- 
ing signed  on  Jane  22,  1914.  It  does  not  ap- 
pear whether  counsel  for  appellants  were 
present  when  the  Judgment  was  signed,  and 
had  notice  thereof,  or  not  They  evidently 
had  some  notice  thereof,  however,  for  they 
gave  notice  of  appeal  from  the  Judgment  on 
August  25,  1914. 

[1]  It  has  been  held  by  this  court  that, 
where  exceptions  to  the  findings  of  fact  and 
conclusions  of  law  are  not  taken  within  five 
days  after  their  fiUiig,  they  are  insufficient 
to  secure  a  review  of  the  evidence  uiwn 
which  they  are  based  In  the  apiwllate  court 
Nat.  Bank  of  Com.  v.  Seattle,  etc.  Works, 
15  Wash.  126,  45  Pac  731. 

[2]  Under  this  section  written  exertions 
to  findings  must  be  filed  within  five  days 
after  the  notice  of  the  decision.  Rice  t.  Ste- 
vens, 9  Wash.  298,  87  Pac  440;  Irwin  v. 
Olympia  Waterworks,  12 'Wash.  112,  40  Pac 
637;  Ballard  t.  First  Nattonal  Bank,  18 
Wash.  670,  43  Pac  938. 

But  when  notice  of  the  filing  of  the  find- 
ings Is  not  served,  exceptloni  may  be  taken 
within  five  days  after  acquiring  notice  la 
any  way.  Irwin  v.  Olympia  Water  Works, 
supra;  Fisher  v.  Klrschberg,  17  Wash.  290, 
49  Pac  488;  Mann  t.  Provident  Life,  etc, 
Co.,  42  Wash.  581,  85  Pac.  66;  Klnkads 
Wltberop,  29  Wash.  10,  60  Pac  390. 

[S]  It  does  not  follow,  however,  tiiat  re- 
QHmdent's  motion  to  strike  the  entire  state- 
ment of  facts  and  abstract  of  ttie  record 
should  be  granted.  The  sufltctoicy  of  the 
complaint  to  support  any  decree  in  respMid- 
ent's  favor  was  raised  by  dauorrers  the 
appellants,  and  the  safiBdency  of  the  evl- 
d^Ke  In  support  ct  respondoif  s  complaint 
was  raised  by  appellants,  by  a  motioii  for 
nonsuit  at  the  DcmclnsifHi  of  nvondent's  evi- 
dence, to  the  adverse  rulings  upon  each  of 
which  appellants'  exertions  were  duly  not- 
ed. So  mach  of  the  stafeanoit  ot  taxlbB, 
therefor^  as  shows  the  testimony  up  to  re- 
spondent's moticm  for  WMunIt  Is  lurc^rly  In 
the  record,  and  has  beat  properly  certified, 
together  with  all  the  other  facts.  The  ab- 
stract contains  the  pleadings  and  the  jndc- 
ment  and  a  synt^Mds  of  ttaa  facts  abore  al- 
luded to.  It  being  proper  and  necessary, 
therefore,  to  consider  said  portions  of  Oie 
record,  the  same  will  not  be  stricken,  snd 
the  motion  of  respondeat  will  be  denied. 
We  will 'approach  the  case,  therefore,  witk 
a  view:  First,  of  determining  whether  or 
not  the  complaint  stated  a  cause  of  action 
against  the  appellants;  and,  second,  wheth- 
er or  not  the  facts  produced  at  the  trial  by 
respondoit  entitled  him  to  any  recovery. 

Tbe  complaint  alleged,  among  other  things : 

"That  on  the  2d  day  of  December,  1913,  the 
last  will  and  testament  of  Eliza  J.  Meeker,  de- 
ceased, was  duly  admitted  to  probate  is  the 
superior  court  for  King  county,  Wash.,  and 
that  on  saU  date  the  plaintiff  bieielD  was  duly 
appointed  and  qualified  as  tbe  ezecutw  of  tbt 
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last  will  and  testament  of  saia  EUza  J.  Meeker, 
and  ever  since  said  date  baa  been  and  now  la 
the  dniy  appointed,  qualified,  and  aettOff  execn- 
tor  of  the  last  will  and  taatament  of  Eliza  J. 
Meeker,  deceased,  and  that  he  is  sole  devisee 
thereunder. 

*vniat  on  or  about  the  IBth  day  of  Kaj^JSOB, 
one  Abbie  Waddle  died  in  Lewis  county,  Waah., 
leaving  a  larse  amount  of  real  proiMrty  and 
leaving  surviving  her  Eliza  J.  Meeker,  now  de- 
ceased, and  Kobert  W.  Waddle,  her  hosband,  as 
her  heirs  at  law  and  the  only  persona  who  were 
entitled  to  any  share  in  said  Abbie  Waddle's 
estate. 

"That  thereafter  and  on  or  about  the  1st  day 
of  June,  1909,  the  said  Robert  W.  Waddle, 
defendant  berdn,  filed  a  petition  in  the  superior 
court  of  Lewis  county,  Waah..  in  probate,  set- 
ting forth  the  fact  that  said  Aobie  Waddle  died 
in  Lewis  county,  Wash.,  on  or  about  the  15th 
da^  of  May,  1909,  and  stated  under  oath  in 
said  (wtition  that  said  Rol>ert  W.  Waddle  was 
tbe  widower  of  said  Abbie  Waddle,  and  that  all 
of  tbe  property  of  which  said  Abbie  Waddle 
died  seised  was  community  property,  and  that 
the  same  upon  the  said  Abbie  Waddle's  death 
became  the  property  absolutely  of  said  Robert 
W.  Waddle. 

■^"hat  the  said  Robert  W.  Waddle  was,  on 
or  about  June  14, 1909,  appointed  as  the  adiain- 
iatrator  of  tbe  estate  of  said  Abbie  Waddle,  do- 
ceased,  and  that  on  or  about  tbe  23d  day  of 
September,  1910,  the  said  defendant  Robert  W. 
Waddle,  as  such  administrator,  filed  in  the  of- 
fice of  tbe  clerk  of  said  court  a  purported  final 
acoount  in  said  estate,  and  also  made  applica- 
tion for  an  order  of  distribution  therein,  dis- 
tributing tbe  entire  estate  left  by  the  said  Ab- 
bie Waddle  to  the  defendant  Robert  W.  Wad- 
dle «  his  sole  and  separate  esUte;  that  in 
said  final  Teport  and  application  for  distribu- 
tion the  said  Robert  W.  Waddle  falsely  and 
fraiidnlently  represented  to  the  court  that  said 
Abbie  Waddle  had  died  without  leaving  any 
heirs  other  than  the  defendant  Robert  W.  Wad- 
dle, her  surviving  husband,  and  also  falsely  and 
fraudulently  represented  to  the  court  that  all 
ot  tbe  i^perty  of  which  the  said  Abbie  Waddle 
was  aeued  at  the  time  of  her  death  was  tbe 
community  property  of  the  said  Abbie  Waddle 
and  the  defendant  Robert  W.  Waddle;  that 
said  final  report  and  application  for  «nler  of 
dtotribution  came  on  for  bearing  in  said  court 
on  the  2d  day  of  November,  1910,  and  that  on 
the  false  and  fraudulent  showing  and  testimony 

Sroduced  by  the  said  defendant  Robert  W.  Wad- 
le,  tbe  said  court  on  said  date  entered  an  order 
approving  said  final  accoiiitt  and  distributed  all 
of  flie  assets  of  which  the  said  Abbie  Waddle 
died  seised  to  the  said  defendant  Robert  W. 
Waddle,  to  the  exclusion  of  all  other  persons 
or  bdrs  oi  said  Abbie  Waddle,  said  proceeding 
bang  in  the  superior  court  of  Lewis  county, 
Wash.,  entitled  'In  the  Matter  of  the  Estate  of 
Abbie  Waddle,  Deceased,'  numbered  1072  in 
probate. 

"That  the  defendant  Robert  W.  Waddle  and 
AbUe  Waddle  were  married  some  time  prior 
to  the  year  1894,  tbe  exact  date  being  unknown 
to  the  plaintiff ;  tfaat  at  said  time  Abbie  Wad- 
dle, whose  maiden  name  was  Abbie  Sumner, 
owned  a  farm  situated  near  Tenino,  Thurston 
county,  Waab.,  which  was  her  own  s^arate  and 
individual  property;  that  thereafter,  to  wit, 
after  said  marriage,  said  Abbie  Waddle,  former- 
ly Abbie  Sumner,  sold  said  property  for  the  sum 
of  ^,700,  and  immediately  thereafter  invested 
the  same  money  derived  from  the  sale  of  said 
farm  in  certain  described  property,  to  wit  [de- 
scribing the  samel,  which  said  property,  to- 
other with  any  other  property  of  which  said 
Abbie  Waddle  died  seised,  was  her  aote  and 
separate  property  and  estete  and  in  no  wise 
community  property. 

"That  said  property  was  distributed  to  the 
said  defendant  Robert  W.  Waddle  by  reason  of 


hia  false  and  fraadnl^t  representations,  made 
to  the  court,  and  that  the  same  was  luegally 
and  fraudulently  obtained;  that  in  truth  ana 
in  fact  said  iiroperty  should  have  been  distrib- 
uted as  the  separate  property  of  the  said  Ab- 
bie Waddle,  and  the  same  would  have  l>een  so 
dlatrihnted  had  not  the  said  Robert  W.  Waddle 
falsely  and  fraudulently  withheld  from  the  court 
the  true  facts  in  regard  to  tbe  ownership  of 
said  property  by  the  said  Abbie  Waddle  In 
her  separate  rights;  that  the  said  Eliza  J. 
Meeker  was  tbe  only  heir  at  law  of  tbe  said  Ab- 
bie Waddle,  said  Abbie  Waddle  leaving  surviv- 
ing her  no  father  or  mother,  or  sister  or  broth- 
er, or  child  or  children,  other  than  the  said 
Eliza  J.  Meeker,  who  was  her  sister ;  that  said 
Robert  W.  Waddle  was  only  entitled  to  one- 
half  of  said  property  and  that  the  other  one- 
half  Interest  In  and  to  said  property  was  and 
is  the  property  of  tbe  estate  of  EUza  J.  Meeker, 
deceased ;  that  this  plaintiff  has  only  within 
the  last^ar  discovered  that  the  said  defendant 
Robert  W.  Waddle  had,  by  the  aforesaid  false 
and  fraudnlent  representations,  obtained  a  de- 
cree of  dlstrlbntion,  distributing  tbe  entire  es- 
tate of  said  Abbie  Waddle  to  himself,  and  that 
the  estate  of  Elisa  J.  Meeker  bad  an  interest 
therein ;  that  said  decree  of  distribution  would 
not  have  been  made  except  for  the  false  and 
fraudulent  representations  of  the  said  Robert 
W.  Waddle,  and  except  for  the  fraud  perpe- 
trated by  said  Waddle  upon  said  court  In  with- 
holding from  the  court  the  truth  as  to  the 
ownership  of  saidproperty,  he.  the  said  defend- 
ant, Robert  W.  Waddle,  at  all  times  knowing 
well  that  said  property  was  the  separate  prop- 
erty of  said  Abbie  Waddle,  deceased. 

'That  plaintiff  has  been  informed  and  alleges 
the  facts  to  be  that  tbe  said  defendants  have 
sold  and  transferred  tbe  following  portions  of 
said  property  (describing  the  samef  and  received 
tbe  sum  of  $6,200  for  said  last  above  described 
portions  of  said  property,  one-half  of  which 
said  property  or  the  proceeds  thereof  was  and 
is  the  property  of  the  estate  of  Eliza  J.  Meeker, 

"That  the  defendants  Robert  W.  Waddle  and 
Estellfl  J.  Waddle,  now  are  husband  and  wife, 
and  that  the  said  Estella  J.  Waddle  has  and  is 
asserting  an  interest  therein  adverse  to  plain- 
tiG^ 

"Wherefore  plaintiff  prays  that  the  decree  of 
distribntion,  entered  In  said  estate  of  Abbie 
Waddle  on  or  about  November  2,  1010,  in 
this  court,  be  set  aside  and  held  for  naught, 
and  that  plaintiff  have  judgment  for  an  un- 
divided one-half  interest  In  and  to  said  property 
of  said  estate  or  the  proceeds  thereof,"  etc. 

The  appellants  demurred  separately  as  to 
any  cause  of  action  attempted  to  be  set  out 
by  the  respondent  In  any  capacity,  either  b» 
executor  or  as  devisee  under  the  will  of  Eliza 
J.  Meeker,  on  the  ground,  among  others,  that 
the  action  was  barred  by  the  statute  of  limi- 
tations, and  that  the  facts  stated  were  insuf- 
ficient to  constitute  a  cause  of  action.  The 
demurrers  were  overruled  and  exception 
noted. 

Upon  the  assumption  that,  upon  going  to 
trial,  any  defects  or  omissions  in  the  com- 
plaint which  might  be  cured  by  amendment 
are  deemed  amended  to  conform  to  tbe 
proofs,  we  will  next  notice  the  evidence  In- 
troduced in  behalf  of  respondent  In  support 
of  his  complaint.  The  files  in  probate  in  the 
estate  of  Abbie  Waddle,  deceased.  In  the  said' 
superior  court,  were  admitted  in  evidence, 
whereby  it  appears  that  Abbie  Waddle  died 
in  May,  1909.  and  the  appellant  Immediately 
adminlsteied  upon  her  estate,  being  appolnt- 
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ed  administrator  June  14,  1009.  Both  the 
petition  and  Inveotory  exhibit  the  land  In  con- 
troversy as  commnnlty  property.  On  Novem- 
ber 2,  1910,  a  decree  of  distribution  was  en- 
tered, after  due  notice  and  hearing,  awarding 
all  of  the  property  to  the  appellant  Robert 
W,  Waddle  as  community  property.  No  ex- 
ceptions were  taken  by  any  relative  or  heir 
of  deceased.  Respondent  knew  of  the  death 
of  deceased,  Abble  Waddle,  within  a  day  or 
two  thereafter,  but  took  no  steps  to  assert 
his  Interest  in  her  estate,  and  paid  no  atten- 
tion to  the  administration  thereof.  Respond- 
ent testified  that  he  first  beard  of  the  admin- 
istration in  tbe  latter  part  of  1912,  or  early 
In  1913.  RespoQdenfB  own  wife  had  died  on 
October  9,  1909.  Tlila  action  was  brought 
December  10,  1915.  tbe  relief  demanded  la 
to  set  aside  the  decree  of  distribntlon  entered 
November  2, 1910,  In  tbe  pK>bate  proceedings, 
based  upon  tbe  allegations  that  the  decree 
was  inrocared  to  be  made  and  entered  by 
means  gf  false  and  fraudulent  lepresenta- 
tlons  of  appellant  Waddle.  There  la  nothing 
in  the  testimony  in  support  of  respondent's 
complaint  that  shows  whether  or  not  the  ap- 
pellant Waddle  testified  at  the  hearing  on  the 
final  account  and  petition  for  distribution  of 
the  estate  of  Abble  Waddle.  There  Is  some 
testimony  to  the  effect  that  Mr.  Waddle  stat- 
ed to  a  neighbor  that  be  was  going  to  have 
Mrs.  Waddle's  estate  probated,  that  after- 
wards he  said  he  had  tbe  same  probated  in 
order  to  shut  out  some  heirs,  and  that  later 
he  said  It  was  tbe  Meeker  heirs  he  was  going 
to  shut  out  The  muniments  of  title  to  vari- 
ous tracts  of  land  as  shown  by  various  deeds, 
and  of  the  sale  of  the  land  mentioned  In  the 
complaint  as  having  been  sold  by  the  defend- 
ants after  being  distributed  to  them,  were 
produced  in  evidence.  Appellant  also  test!-' 
fied.  In  behalf  of  respondent,  that  Abble  Wad- 
dle was  his  wife;  that  she  died  May  29, 
1909 ;  that  tbey  were  married  on  July  6, 
1892 ;  that  they  lived  north  of  Centralia  and 

'  before  that  near  Bucoda  In  Thurston  county ; 
that  they  sold  the  property  in  Thurston  coun- 
ty for  $9,700. 

[4]  It  has  been  repeatedly  held  by  this 
court  that  a  decree  of  distribution  by  the 
superior  court  in  probate,  made  after  due 
notice  and  bearing,  Is  entitled  to  the  same 
weight  as  a  Judgment  in  any  court  or  pro- 
ceeding, la  of  equal  solemnity,  and  cannot  be 
attacked  or  annulled  In  any  collateral  pro- 
ceeding, except  for  fraud.  In  re  Ostiund's 
Estate,  57  Wash.  339,  106  Pac  1116,  135  Am. 
St  R^.  990;  Alaska,  eta,  Co.  v.  Noyes,  64 
Wash.  673,  117  Pac  492 ;  Krohn  v.  Hlrsch, 
142  Pac  647;  Bayer  v.  Bayer,  145  Pac  433, 
decided  January  8,  1915 ;  In  re  Bell's  Estate, 

^70  Wash.  498,  157  Pac  100.  Unless,  there- 
fore, the  decree  of  distribution  In  the  Waddle 
estate,  by  the  superior  court  of  Lewis  county 
sitting  In  probate,  can  be  set  aside  on  the 
ground  that  it  was  fraudulently  obtained.  It 
la  invulnerable  to  such  an  attack  as  this. 


[E]  The  only  ground  of  fraud  alleged  or 
attempted  to  be  proven  by  the  rec^ndent  was 
that  the  appellant  Robert  W.  Waddle  falsely 
represented  that  the  land  In  controversy  was 
the  community  property  of  himaelf  and  his 
deceased  wife,  whereas  In  truth  and  in  tact 
it  was  s^rate  property,  and  the  attempted 
showing  of  a  declaration  against  interest  on 
the  part  of  Waddle  that  he  was  having  tbe 
same  probated  in  order  to  shut  out  heirs. 
As  to  the  first  proposition,  the  question  of 
whether  land  acquired  during  the  marrtege 
of  spouses  is  separate  or  «)mninnlty  property 
Is  one  which  has  often  puzzled  tbe  courts, 
and  Is  often  a  very  intricate  and  mixed  ques- 
tion of  law  and  fact  A  greet  deal  of  re- 
spondent's evidence  and  argument  in  this  case 
went  to  the  point  that  the  land  In  controversy 
was  in  fact  and  In  law  the  separate  ptopartj 
of  the  deceased,  Abtrie  Waddle,  and  sboold 
have  been  so  determined  by  tbe  court  That 
may  be.  It  does  not  foUow,  however,  that 
the  decree  of  dlstrlbutioin  most  be  set  adde 
for  that  reason  only.  It  iwesnpposes  that  the 
court  at  the  time  of  the  determination  In  the 
probate  matter  was  lll-advlsed  elthw  u  to 
tbe  law  or  as  to  tbe  factai  Wtalcb  are  we 
now  to  say  was  tbe  case?  If  he  were  wrongly 
advised  as  to  tiie  facts,  then  the  case  pnaeaat- 
ed  Is  merely  one  where  the  testimony  upon 
which  the  decree  rests  was  pnlnred.  Tbat 
does  not  avail  tbe  re^ndent,  for  the  reason 
that  decrees  In  a  court  of  Justice  cannot  be 
set  aside  on  collateral  atta^,  as  being  frand- 
ulently  obtained  upon  the  sole  gronnd  Oat 
they  were  obtained  upon  perjured  evldenoe, 
without  some  other  extrinsic  and  collateral 
ftict  entering  Into  and  constituting  frand  In 
the  transaction.  To  hold  otherwise  would  be 
to  lead  ultimately  to  bewildering  end  aidless 
uncertainty  and  confusion.  In  HcDongall 
V.  Walling,  21  Wash.  478,  on  page  486,  58 
Pac.  669,  on  page  671,  75  Am.  St  Rep.  849, 
this  court,  per  Reavls,  J.,  said: 

"Perjury  is  not  specified  In  our  statute  as  a 
distinctive  ground  for  TBcating  a  Judgment 
There  must  at  any  rate,  be  connected  with  it 
such  circumstances  as  will  relieve  tbe  opp<Hite 
party  from  all  implication  of  want  of  diligence, 
and  deceive  him  completely  in  tbe  nature  of  the 
testimony." 

See  Friedman  v.  Mauley,  21  Wash.  675,  59 
Pac.  490;  Graves  v.  Graves,  132  Iowa,  190, 
109  N.  W.  707,  10  L.  B.  A.  (N.  8.)  216,  10  Ann. 
Cas.  1104,  and  note  thereto ;  United  States  v. 
Throckmorton,  98  U.  S.  61.  26  L.  Ed.  93.  and 
the  case  just  decided  by  this  court;  Buyer  v. 
Bayer,  145  Pac  433,  filed  January  8,  1915l 

In  the  last  case  dted  the  facts  as  to  mis* 
representation  of  the  beneficiary  of  the  pro- 
bate proceedings  were  very  sbnllar  to  the 
facts  In  the  case  at  bar.  If  decrees  were  to 
be  set  aside  upon  the  mere  ground  that  tbey 
were  based  upon  perjured  testimony,  decrees 
might  never  become  final,  for  the  decree 
which  held  that  a  former  decree  was  founded 
upon  perjured  testimony  might  itself  later 
be  attacked  upon  tbe  ground  that  it  was  pro- 
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cured  by  perjured  testimony,  and  so  on  ad  In- 
Snltom.  We  are  convinced,  therefore,  tliat 
there  were  not  sufficient  facts,  either  stated 
In  the  complaint  or  proven  at  the  trial  by  re- 
spondent, to  entitle  respondent  to  "recover, 
and  that  the  judgment  of  nonsuit  moved  for 
by  appeUant  should  have  been  granted. 

The  Judgment  Is  therefore  reversed,  and 
the  cause  remanded,  with  InstructlonB  .to 
dismiss  the  action. 

MORRIS.  OHADWICK,  MOUNT,  and 
PA'RKBR,  JX,  concur. 


KING  et  nx.  v.  KING  et  ui.  (No.  12020.) 
(Supreme  Court  of  WaBhinston.  Jan.  19. 1915.) 

1.  AppBAt,  AND  Kbbob  (!  76e*)— Bbibfb— De- 
mcTa— Effect. 

Where  respondents  moved  to  dismlBS  the 
appeal  because  all  references  in  appellants'  brief 
were  to  the  statement  of  fiacts,  aiid  not  to  the 
abstract,  etc,  and  respondents  themselves  ^ilty 
of  the  same  fault,  the  court  will  not  dismiss. 

[Ed.  Kote.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  <{  8101,  8126;  Dec.  Dig.  § 
766.*] 

2.  AxTKAL  AXm  Ebbos  (|  682*)— BBTBrs— AB- 
STBAOT— DiFBcra— Eftkct. 

Where  appellants'  abstract  states  the  evi- 
dence in  a  clear,  narrative  form,  wiUi  reason- 
able fullness,  it  is  enough,  and  it  is  not  ground 
for  dismissal  of  the  appeal  that  It  does  not 
quote  it. 

[Ed.  Nots^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2683;  Dec  Dig.  S 

582.*] 

3.  Appeal  and  Ebrob  ({  68S*)^Bbibp— Ab- 

•  8IBACT— iNBTBUOnONB. 

Where  ameUants'  abstract  contains  only 
those  Instrucuons  on  which  claims  of  error  have 
been  predicated,  but  it  appears  by  respondent's 
supplemental  abstract  that  the  instructions  com- 

glained  of  are  in  no  way  modified  or  controlled 
y  those  not  set  ont,  appellants'  action  la  not 
gronnd  for  dismissal  of  Uie  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {§  2285,  2776-2782,  2829; 
Dec.  Dig.  i  635.*] 

4.  Landlord  and  Tenant  (J  180*)— Eviction 
— AonoN— SinnoiBncx  or  Evidence. 

Evidence  in  a  tenant's  action  for  eviction 
and  conversion  of  personalty  held  sufficient  as 
to  the  facts  of  eviction  and  conversion  to  go  to 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  »  715-729;   Dec.  Dig.  g 

b.  laifdlobd  and  tenant  (|  48*)— toxal 
Bbeach— Measube  of  Dauaobs. 

The  measure  of  a  lessee's  damapes  for  total 
breach  of  his  lease  is  the  difference  between  the 
market  rental  value  of  the  premises  for  the  on- 
expired  term  of  tbe  lease  and  tlie  nnt  reserved 
for  such  time. 

[Ed.  Note.— For  otber  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  H  114-116;   Dec.  Dig.  $ 

6.  Appeal  and  Erbob  (|  1066*)— Habicless 
Erbob— Instbuciioks. 

An  instruction  in  a  tenant's  action  for  evic- 
tion tbat  bis  measure  of  damages  was  the  value 
of  the  use  of  the  premises  for  tbe  time,  subse- 
quent to  the  eviction,  for  which  rent  had  been 
paid,  while  abstractly  erroneous,  in  that  tbe  true 
measure  of  damages,  of  which  there  was  nc 


evidence,  was  the  difference  between  the  market 
rental  value  for  tbe  entlra  unexpired  term  and 
the  rent  reserved  therefor,  was  not  prejudicial 
to  the  landlord. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4220 ;  Dec  Dig.  S  1066.»1 

7.  TBXAL    (S  253*)— iHBTBUCnonB— lONOBINQ 

Ibsites. 

In  a  tenant's  action  for  eviction,'  in  which 
the  landlord  pleaded,  both  as  a  defense  and  a 
counterclaim,  that  the  tenant  had  attempted  to 
burn  the  property,  an  instruction  that  there  was 
no  evidence  tbat  a  certain  person  set  fire  to  the 
premises,  or  tbat  he  was  plaintifTs  agent,  and 
that  there  could  be  no  recovery  on  the  eoimter- 
claim,  was  erroneous,  as  eliminating  the  affirma- 
tive defense,  even  if  correct  as  to  the  counter- 
claim. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  417;  Dec.  Dig.  {  253^ 

8.  Trial  (|  143*)-'InBTBUCTiONS— Qubbtioet 

TOR  JUBT. 

An  instruction  is  erroneous  which  takes 
from  the  jury  a  question  whereon  there  was  com- 
petent evldouy  as  to  wbiA  reasonabto  men 
might  differ. 

[Ed.  Note.— For  other  cases,  see  TriaL  Gent 
Dig.  81  250-268;  Dec.  Dig.  {  143.*] 

9.  Landlobd  and  Tenant  (8  ISO*)— Eviction 
—Action  by  Tenant— Evidence. 

Evidence  in  a  tenant's  action -for  eviction 
hetd  sufficient  to  sustain  a  flndii^  that  fire  had 
been  set  to  the  demised  premises  by  plaintiffs  or 
their  agent. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  89  715-729;  Dec.  Dig.  | 
180.*] 

Department  2.  Appeal  from  Superior 
Court,  Yakima  County;  B.  B.  Preble,  Judge. 

Action  by  Charles  D.  King  and  Frances  A. 
King  against  George  F.  King  and  Angle  King 
for  dama^  for  wrongful  eviction  from  leas- 
ed premises  and  for  conversion  of  personal 
property.  From  a  Judgment  against  them  for 
$750,  defendanta  appeal.  Reversed  and  re- 
manded. 

George  B.  Holden  and  Euglehart  &  Rigg. 
all  of  North  Takluia,  for  appellants.  Snively 
&  Bounds,  of  North  Yakima,  for  respondents. 

ELLIS,  J.  This  is  an  action  for  damages 
for  wrongful  eviction  from  leased  premises 
and  for  conversion  of  personal  property. 

On  December  4,  1912,  the  defemlants  by 
written  lease  demised  to  tbe  phiiutlffs  for  a 
term  of  two  years  the  second  floor  and  the 
south  room  of  the  first  floor  of  a  two-story 
frame  building  In  Toppenisli.  Wash.,  known 
as  the  "King  Rooming  House,"  at  a  rental  of 
$60  per  mouth.  At  the  same  time  the  de- 
fendants leased  and  agreed  to  sell  to  plain- 
tiffs the  furniture  and  household  goods  con- 
tained in  the  upstairs  for  $900,  plaintiffs  pay- 
ing $450  down,  and  agreeing  to  pay  the  bal- 
ance in  two  equal  Installments,  as  evidenced 
by  two  pron^issory  notes  for  $225  each,  due 
in  6  and  12  months,  respectively.  By  the  sec- 
ond lease  and  coutract  of  sale  tbe  defendants 
agreed  to  execute  and  deliver  to  plaintiffs  a 
bill  of  sale  of  the  furniture  upon  flnal  pay- 
ment of  the  deferred  installments  and  Inter- 
est  Under  these  leases  the  plaintiffs  occu- 
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pied  the  premises  and  were  in  possession  of 
the  fnmltate  trmn  December  5, 1932,  to  April 
13,  1913.  TbetB  waa  a  confilct  of  evidence 
as  to  whether  the  rent  had  been  paid  to  April 
24  or  to  Uay  4, 1918. 

Earl7  In  the  morning  of  April  13,  1913,  a 
fire  was  discovered  in  three  inner  and  adjoin- 
ing rooms  on  the  second  floor.  It  was  of  In- 
cendiary origin.  Holes  had  been  cut  in  the 
partition  walls  and  skylights  of  the  rooms. 
The  furniture  had  been  piled  on  the  beds. 
Ooal  <dl  had  been  poured  about  eadi  of  the 
rooms,  and  the  bed  clothes  were  saturated 
with  <A1.  Oajoa  of  oil  were  standing  in.  eadi 
room.  There  were  twa  roomers,  Britt  and 
Boot,  in  the  house  at  the  time  of  the  fire. 

On  April  13,  1913.  defendant  Gteoi^  King 
caused  the  arrest  of  plalotlft  Charles  King 
and  the  man  Root,  charging  them  with  set- 
ting fire  to  the  building.  At  the  time  of  the 
fire  the  plaintiff,  Charles  King,  was  visiting 
with  a  friend  about  three  miles  out  of  the 
city,  having  left  the  house  in  Root's  charge 
about  6:30  o'clock  on  the  prior  afternoon. 
His  wife  was  in  Walla  Walla,  where  she  had 
gone  on  a  visit  about  ten  days  previously. 
There  was  evidence  that  previous  to  going 
she  had  stated  to  a  friend  that  she  expected 
trouble,  and  she  seemed  depressed.  Before 
the  fire  her  husband  sent  her  fur  coat  to  her. 
One  of  the  defendants'  witnesses  testified  to 
seeing  valuable  silverware  and  Jinens  in  a 
trunk  In  one  of  the  rooms.  These  articles 
were  not  In  the  trunk  at  the  time  of  the  fire. 
The  three  rooms  in  which  the  fire  occurred 
were  securely  locked,  and  the  only  persons 
permitted  to  enter  them  were  the  plalntlCCs 
and  the  man  Root.  The  other  roomer,  Britt, 
heard  no  sounds  after  retiring  about  mid- 
night until  the  time  of  the  fire.  A  hatchet 
was  discovered  in  an  old  shed  on  the  premises 
having  particles  of  plaster  adhering  to  it 
of  the  same  tint  as  that  of  the  walls  of  the 
rooms.  An  apron  belonging  to  the  plaintiff 
Frances  A.  King  was  discovered  in  the  kitch- 
en. In  a  pocket  of  this  were  similar  particles 
of  plaster.  •  She  explained  that  they  must 
have  fallen  into  her  pocket  when  she  was 
cleaning  up  after  certain  repairs  to  the  plas- 
tering in  the  hallway.  The  plaintiffs  carried 
insurance  on  the  furniture  In  the  amount  of 
$1,000.  The  defendants  carried  no  insurance 
on  either  the  building  or  Its  contents.  Plain- 
tiff and  Root  remained  in  custody  until  AprU 
23,  1913,  when,  on  preliminary  examination, 
they  were  discharged,  and  liave  been  at  liber- 
ty ever  since. 

There  is  no  direct  evidence  as  to  the  dam- 
age done  to  the  personal  property  in  the 
building,  but  the  building  itself  "was  damaged 
to  the  extent  of  about  $500:  The  idiei-iff  luid 
the  keys  to  the  premises  from  the  time  of 
the  fire  until  May  10,  1913,  when  be  turned 
them  over  to  the  defendante.  On  or  about 
AprU  24,  1918,  the  defendant  George  King 
and  a  deputy  sheriff  nailed  up  the  doors  to 
the  building.  The  plalntifls  made  no  demand 


for  possession  dot  any  effort  to.  re-entw  the 
premises  or  take  possession  of  the  personal 
property  subsequent  to  the  fire.  On  April  24, 
1913,  the  defendants  terrei  notloc  upon  the 
plaintiffis  tba^  by  reasm  of  the  plainHffli* 
breach  of  the  terms  and  conditions  of  the 
two  leases,  and  their  attempt  to  destroy  the 
property,  th^  elected  to  terminate  both  leas- 
es and  toke  possession  of  the  real  estate  and 
perscxial  property,  and  forfeit  all  payments 
made  by  the  plaintlffa  as  liquidated  damages. 
Nothing  further  was  done  vritb  the  property 
until  In  August  1913,  when  defendants  clean- 
ed up  the  debris  and  personally  occupied  the 
premises  as  a  rooming  bouse. 

On  September  11,  1913,  the  plaintiffs  com- 
menced  this  action,  alleging  they  were  wrong- 
fully evicted  from  the  premises  by  defendants 
on  AprU  24,  1913,  and  that  the  defendants 
convnted  the  perstmal  property  Included  In 
the  contract  of  lease  and  sale  and  certain 
other  articles  of  personal  property  b^onglng 
to  plaintifiCb  not  so  included,  and  claiming 
damages  therefor.  The  defendants  denied 
the  allegations  of  the  complaint,  and  set  np, 
as  an  afiSrmative  defense  and  counterclaim, 
that  plaintiffs  had  attempted  to  destroy  the 
property  by  fire,  and  had  thereby  forfeited 
their  rights  under  the  leases,  and  had  aban- 
doned the  property,  and  prayed  dismissal  of 
the  plaintiffs'  action  and  Judgment  for  $500, 
because  of  damages  to  the  building  by  fire. 
At  the  close  of  the  evidence  both  parties  mov- 
ed for  a  directed  verdict  In  their  favor  re- 
spectively. Both  motions  were  overruled. 
The  jury 'returned  a  verdict  in  favor  of  the 
plaintiffs  for  $750.  The  court  overruled  de- 
fendants' motions  for  Judgment  non  obstante 
and  for  a  new  trial.  The  defendants  appeal. 

The  respondents  have  moved  to  dismiss 
this  appeal  on  the  grounds:  (1)  That  all  ref- 
erences in  the  appellants*  brief  are  to  the 
statement  of  facts  and  not  to  the  abstract; 
(2)  that  the  abstract  does  not  refer  to  the 
pages  of  the  statement  of  facts  where  the 
particular  evidence  la  to  be  found;  (3)  that 
the  abstract  is  a  statement  of  conclusions, 
rather  than  a  statement  of  what  the  evidence 
actually  was;  (4)  that  the  abstract  does  not 
contain  any  of  the  instructions  except  those 
upon  which  claims  of  error  are  predicated. 

[1]  As  to  the  first  and  second  grounds  the 
respondents  are  equally  derelict  with  the  ap- 
pellants. Their  brief  contains  no  reference 
to  either  abstract.  Their  supplemental  ab- 
stract contains  no  reference  to  the  stetement 
of  fact  We  would  not  be  Justlfled  in  punish- 
ing the  appellants  alone  for  a  fault  shared 
equally  by  the  respondents. 

[2]  The  tliird  ground  Is  not  well  taken. 
The  appellants'  abstract,  it  is  true,  does  not 
quote  the  evidence,  but  states  It  In  a  clear 
narrative  fonu  with  reascmable  fullness. 

[3]  As  to  the  fourth  ground,  it  Is  true  the 
abstract  conteins  only  those  instructions  up- 
on which  claims  of  error  are  predicated,  but 
an  examination  of  all  the  lustructioai  u  set 
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out  In  respondents*  snpplemental  abstract 
convinces  ns  that  the  instructions  complained 
of  are  In  no  manner  modified  or  controlled 
by  other  Instmcttons.  The  motion  to  dismiss 
Is  denied. 

On  the  merits  the  aK>eIlant8  have  advanced 
many  claims  of  error.  Tbey  may  be  grouped 
for  convenient  discussion  as  foltows:  (1) 
That  the  evidence  was  insufficient  to  sustain 
the  verdict;  (2)  that  the  court  erred  in  in- 
structing as  to  the  measure  of  damages  for 
the  evlctI(Hi;  (3)  that  the  court  erted  in 
withdrawing  from  the  Jury  the  appellants' 
affirmative  defense. 

(4]  1.  It  is  claimed  that  the  evidence  was 
Insufficient  to  sustain  the  rardlct  In  that  It 
showed  no  eviction  from  the  leasehold  nor 
any  cmvenlon  of  the  porsonalty  ty  the  ap- 
peUanta,  bnt,  aa  the  contrary,  shoved  an 
alMnd<Huaent  by  the  reflpcrndttta.  The  argu- 
ment In  support  ot  these  claims  la  based 
mainly  npim  the  fact  that  re^ondenta  made 
no  demand  for  a  restoration  of  posaeaalon. 
W«  mink,  howeror,  that  the  fact  that  app^- 
lants*  nottce,  claiming  a  Zorfriture  of  the 
lease  and  reminding  the  sale  of  the  person- 
alty, was  semd  upon  the  respcmdent  Charles 
King  very  som  after  bis  discharge  from  ar- 
rest, suffldoatly  explains  respondents'  failnre 
to  make  demand.  There  was  also  mncfa  oth- 
er evldaice  tending  to  show  that  any  donand 
for  possession  of  ^fher  the  real^  or  the  per- 
sonalty would  hsve  been  futile.  There  was 
ample  evldrace  to  take  the  questions  of  evic- 
tion and  conversion  to  the  Jnry.  Hyman  v. 
Jockey  Qub,  etc.,  Co.,  9  Colo.  Appu  299,  48 
Pac.  m;  Skally  t.  Shuts.  132  Mass.  867; 
2  Tiffany,  Landlord  and  Toiant,  p.  1S3S. 

[I,  t]  2.  The  court's  instmctlou  on  the 
measure  of  damages  was  to  the  effect  that,  if 
the  Jnry  found  an  eviction,  and  that  the  re- 
spondents had  paid  no  rent  for  any  time  be- 
yond the  eviction,  they  could  recover  only 
nominal  damages  for  the  eviction,  but  that, 
if  the  Jury  found  that  the  respondents  had 
paid  rent  for  any  time  beyond  the  eviction, 
they  would  be  entitled  to  recover  the  value 
of  the  use  of  the  premises  for  such  period 
subsequent  to  the  eviction  for  which  tbey  had 
paid  rent  Abstractly,  this  instruction  was 
erroneous.  In  the  absence  of  pleading  and 
proof  of  spedal  damages,  and  there  was  nei- 
ther In  this  case,  the  true  measure  of  a  les- 
see's damages  for  total  breach  of  a  lease  Is 
the  difference  between  the  market  rental 
value  of  the  premises  for  the  unexpired  term 
of  the  lease  and  the  rent  reserved  for  such 
unexpired  term.  Oldfield  v.  Angeles  Brewing 
&  Malting  Co.,  62  Wash.  260,  263,  113  Pac. 
630,  35  L.  R.  A.  (N,  S.)-426,  Ann.  Cas.  1912C, 
1060;  Cannon  v.  Wilbur,  30  Neb.  777,  782,  47 
N.  W.  8Q;  Goldstein  v.  Asen,  46  Misc.  Rep. 
251, 91  N.  T.  Supp.  783,  785 ;  Rhodes  v.  Balrd, 
16  Ohio  St  573,  581;  Favar  v.  Rivervlew 
Park,  144  III.  App.  86,  90;  Greene  v.  Wil- 
liams, 45  111.  206,  208;  Snodgrass  v.  Reyn- 
olds, 79  Ala.  4S2,  460»  461,  68  Am.  Bep.  601 ; 
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Tyson  t.  Chestnut,  118  Ala.  387,  24  South. 

73,  80. 

In  this  case  there  is  no  proof  of  the  market 
rental  value  of  the  unexpired  term.  There  la 
proof,  however,  tending  to  show  that  the  ten- 
ant had  paid  rent  to  May  4,  1913 ;  that  Is, 
for  ten  days  beyond  the  time  of  eviction,  If 
there  was  an  eviction.  The  Instruction, 
though  abstractly  errwieoos,  was  therefore 
not  preJudidaL 

[7, 8]  3.  Touching  the  afOrmatlTe  defense 
and  counterclaim,  the  court  gaye  the  follow- 
ing InstmctliKi: 

"The  defendants  also,  by  way  of  counterclaim, 
allege  that  one  James  Root,  as  agent  for  the 
plaiutifla.  0ted  the  said  building,  whereby  it  was 
partly  burned,  to  their*  damages  in  the  sum  of 
$600.  I  inatenct  yoa  that  there  is  no  evidence 
to  warrant  a  finaiag  by  the  jury  either  that 
Root  fired  the  building  or  that  he  was  by  the 
plaintiEb  appointed  aa  their  agent  to  fire  and 
therefore  I  Instmct  you  that  yon  must  not 
award  defendants  anythiag  on  tbdr  said  coun- 
terclaim." 

This  Instruction  Is  erroneous  In  two  vital 
particulars.  In  the  first  place,  it  confines 
the  evidence  touching  the  fire  to  the  sole  of- 
fice of  proving  the  counterclaim  and  Infer- 
entially  eliminates  It  as  a  defense.  It  is 
clearly  relevant  as  tending  to  prove  an  af- 
firmative defense,  even  if  Insufficient  to  estab- 
lish the  damages  set  up  as  a  counterclaim. 
In  the  second  place,  it  takes  from  the  Jury 
a  question  of  fact  touching  which  there  is 
competent  evidence  upon  which  the  minds  of 
reasonable  men  might  well  reach  dlffleroit 
conclusions. 

[I]  We  have  set  out  the  salient  facts  de- 
veloped by  the  evidence  touching  the  char- 
acter and  origin  of  the  fire  and  the  where- 
abouts and  actions  of  the  respondents  at  the 
time  of  its  occurrence.  We  stiall  not  again 
review  the  evidence  nor  comment  upon  it  fur- 
ther than  to  say  that  it  was  sufficient  If 
credited  by  the  Jury,  to  sustain  a  finding 
that  the  fire  was  of  Incendiary  origin,  and  was 
deliberately  arranged  for  by  some  one  who 
lived  in  or  had  access,  not  only  to  the  house, 
but  to  the  three  inner  rooms  where  the  fire 
originated,  which,  it  appears,  were  always 
kept  locked,  and  were  securely  locl^ed  on  the 
night  of  the  conflagration.  It  clearly  ap- 
pears that  the  respondents  and  the  man  Root 
were  the  only  persons  who  had  access  to 
these  rooms.  This  is  not  a  criminal  action. 
The  quantum  of  proof  required  In  such  cases 
was  not  necessary.  The  appellants  were  not 
compelled  to  produce  proof  beyond  a  reason- 
able doubt  that  the  reepradents  caused 
the  fire,  but  only  to  prove  that  t&ct  by  a  fair 
preponderance  of  the  evidence.  The  credibil- 
ity and  weight  of  the  evidence  was  for  the 
Jury  to  determine.  In  the  nature  of  the  case 
the  appellants  were  compelled  to  rely  upon 
circumstantial  evidence  to  prove  their  af- 
firmative defense  and  counterclaim.  The 
circumstances  here  presented  were,  we  think, 
amply  sufficient  to  take  this  defense  to  the 
Jury.  They  were  certainly  no  less  contduj^ve 
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than  those  found  In  Brnfl  t.  Northwestern 
Mutual  Fire  A88*ii,  69  Wash.  125,  109  Pac. 
280,  Ann.  Cas.  1912A,  1188,  a  case  in  which 
slndlar  circumstances  were  held  sufficient  to 
take  the  case  the  jury.  In  that  case  we 
said: 

"Tbe  drcumstances  shown  strongly  Indicate 
that  the  house  had  been  deliberately  and  pur- 
posely prepared  for  a  sodden,  deetructive,  and 
well-timed  confiagration.  Respondent  held  sep- 
arate insurance  policies  on  the  house  and  its 
contents,  and  was  the  only  person  in  a  positioa 
to  recover  for  losses  resulting  from  the  fire. 
There  was  sufficient  evidence,  it  accepted  and 
crcrlited  by  the  jury,  to  sustain  them  in  finding 
that  the  fire  was  of  incendiary  origin,  and  that 
same  one  wlio  had  access  to,  and  was  familiar 
with,  the  premises  had  deliberately  arranged  the 
hoase  and  its  contents  for  destruction  by  fire. 
Tbe  respondent  was  the'  only  person  who  lived 
in,  or  had  constant  access  to,  the  house.  He 
was  there  early  in  tbe  erening,  and  left  the 
building  securely  fastened.  There  was  no  evi- 
dence of  any  breaking  prior  to  the  arrival  of  the 
firemen.  They  found  everything  Intact  and  well 
secured.'* 

The  parallel  with  the  case  here  is  too  plain 
to  require  comment.  We  are  clear  that  bo^h 
the  affirmative  defense  and  counterclaim 
should  have  been  submitted  to  the  jury  upon 
proper  Instructions. 

Beversed  and  remanded  for  a  new  trial. 

BfAIN.  MOUNT,  CROW,  and  FULLER- 
TON,  JJ.,  craicnr. 


J.  M.  ARTHUR  &  CO.  v.  BURKE. 
(Na  121650 
(Supreme  Court  of  Washington.   Feb.  1,  lOlS.) 

1.  LiinrATioN  or  Actioits  (I  2*)— What  Law 

Governs. 

Where  the  plaintiff  elects  to  sue  a  resident 
of  this  state,  in  this  state,  on  notes  executed  in 
another  state,  tbe  statute  of  limitations  of  the 
forum  governs. 

lEd.  Note.— For  other  cases,  Bee  Limitation 
of  Actiona,  Cent.  Dig.  fiS  4-S;    Dec.  Dig.  { 

2.  *] 

2.  LnoTATioN  or  Actions  (|  1*)— Statijtb  ab 
Defense— Construction. 

The  defense  of  the  statute  of  limitations, 
being  the  result  of  legislative  views  of  public 
policy,  is  not  inherently  vicious,  and  will  be 
viewed  by  the  courts  with  tbe  same  consideration 
as  any  other  defense. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  g§  1-3 ;  Dec  Dig.  §  1.*] 

3.  Limitation  op  Actions  (§  153*)— Statutb 
OF  Limitations  —  Past  Payment  —  Svffi- 

CIBNCY. 

Part  payment,  to  toll  the  statute  of  limi- 
tationa,  must  have  I>een  voluntarily  made  or  au- 
thorized or  ratified  by  the  debtor. 

[Ed.  Note. — For  other  casefi.  see  Limitation  of 
Actions,  Dec  Dig.  f  153.*] 

4.  Limitation  o»  Aotioms  J|  105*)— Statute 

OF  LOflTATIONB— PABT    PATHS  NT— BUB  DEN 

or  PaooF. 

Where  part  payment  is  pleaded  by  the  cred- 
itor to  toll  the  statute  of  limitations,  and  such 
payment  is  denied  by  the  debtor,  the  burden  of 
proving  a  payment  within  the  statutory  period 
rests  upon  tbe  creditor. 

[Ed,  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §8  711-716;  Dec.  Dig.  S 
195.*] 
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5.  LnaTATEON  or  Aonoiis  (i  ISO*)— Statdib 
OF  I^iTATiona— Past  Pathent— Eutbt  or 

Cbedit. 

The  fact  of  part  payment  within  the  statu- 
tory period,  not  the  formal  entry  crediting  tbe 
amount  to  the  debtor  on  the  creditor's  books, 
tolls  the  statute  of  limitations. 

[Ed.  Note.— For  other  eases,  see  limitation  of 
Actions.  Cent  Dig.  %  687;  Dec.  Dig.  f  158.*] 

6.  LlMTTATIOW  OF  ACTIONB  (|  160*)— STATDTK 
OF  IJHITATIONS— PaBT  PATiaifT— IHDOBBE- 

KENT  ON  Note. 

The  indorsement  upon  a  note  by  the  holder 
of  a  payment  thereon  is  not  of  itself  such  evi- 
dence of  the  date  of  payment  as  to  toll  the  stat- 
ute of  limitations. 

[Ed.  Note. — ^For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  H  638-641;  Dec.  Dig.  f 
160.*] 

7.  LiMZTATioif  or  AoxroRB  (1 157*)— Statute 

OF  LiMITATIONa  —  PABT  PATUENT  —  SUFFI- 
CIENCT. 

Part  payment  of  a  debt  to  toll  the  statnte 
of  limitations  must  be  made  under  such  drcnm- 
stances  as  to  show  an  intentional  acknowledg- 
ment by  the  debtor  of  his  liability  for  the  whole 
debt  as  of  the  date  of  payment. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Aerions.  Cent.  Dig.  §§  631-634,  636;  Dec.  Dig. 
I  157.»] 

8.  Limitation  of  Actionb  (|  197*)— Statow 

OF  LlUITATIOKB— PaBT  PaTMZHT— ISDOBSE- 

HENT  ON  Note. 

Where,,  on  closing  out  his  business,  tbe  de- 
fendant, who  was  indebted  to  plaintiff,  recon- 
signed  goods  to  it  to  reduce  the  indebtedness 
and  gave  it  notes  to  the  full  amount  of  his  in- 
debtedness, while  later  tbe  plaintiff  sold  part  of 
the  reconaigned  goods  and  Indorsed  the  amount 
received  as  a  credit  on  the  defendant's  notes,  in 
the  absence  of  evidence  that  the  actual  sale  of 
the  reconslgned  goods  was  made  at  the  date 
when  the  credit  was  Indorsed  on  the  defendantV 
notes,  there  was  no  such  part  payment  as  would 
toll  the  statute  of  limitations  on  the  notes. 

[Ed.  Note.— For  other  caaestsee  Limitation  of 
Actions,  Cent.  Dig.  H  722-726;  Dec  f 
197.*] 

9.  LnmATioR  OF  Actions  (|  160*)— Statute 
OF  LiMXTATXONft— Past  Patment— Inddbsb- 

MBNT  ON  Notes. 

Where  defendant  reconslgned  goods  to  plain- 
tiff to  sell  and  apply  tbe  proceeds  on  his  indebt- 
edness, two  years  ouore  he  executed  notes  to  dis- 
charge such  indebtedness,  a  sulwequent  sole  of 
the  reconsigned  goods  and  credit  of  the  proceeds 
on  tbe  notes  by  the  plaintiff  was  not  such  part 
payment  of  the  notes  as  to  toll  tbe  statute  of  lim- 
itations  on  them. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  ||  638-641;  Dec.  Dig.  | 
160.*] 

10.  LXUITATION  OF  ACTIONS  01  163*)— STATUTE 
OF  LIMITATI0N8  —  PABT  FaTMBMT  —  SUFFl- 

CIENOT. 

To  revive  a  debt  barred  by  the  statute  of 
limitations,  part  payment  must  be  made  under 
circumstances  showing  a  clear  and  uneiiuivocal 
intention  on  the  part  of  the  debtor  to  revive  the 

whole  debL 

[Ed.  Note.— For  other  cases,  see  Umitation  of 
Actions,  Dec.  Dig.  §j  1S3.*] 

11.  Limitation  of  Actions  (8  160*) — Statute 
OP  Limitations— Pabt  Payment— In dobsb- 
MENT  ON  Notes. 

Where  defendant  reconslgned  goods  to  plain- 
tiff to  reduce  an  indebtedness  12  years  before 
a  sale  of  the  last  of  them  was  made,  tbe  ap- 
plication of  the  proceeds  of  such  sale  on  de- 
fendant's notes  given  to  discharge  the  same  debt 
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and  barred  hy  &e  statute  of  llmltatioiut  can- 
not operate  as  a  waiver  of  tlw  bar  ot  liie  atatate 
ai  by  ^art  payment. 

[Ed,  Note.— For  other  caaes,  see  Limitation  of 
AcUona.  Cent  Dig.  |S  638-641;  Dec.  Dig.  { 
160.*] 

Department  2.  Appeal  from  Superior  Court, 
King  Connty;  Everett  Smith,  Judge. 

Action  by  J.  M.  Arthur  &  Company,  a  cor- 
poration, against  J.  R.  Burke.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded  for  d><*ml'^wil. 

Frank  A.  Paul  and  Hastings  &  Stedman. 
ell  of  Seattle  for  appellant 

ELLIS,  J.  This  action  was  commenced  on 
March  21,  1912,  upon  three  promissory  notes 
executed  and  delivered  by  the  defendant  to 
the  plaintiff,  dated  February  15,  1001,  at 
Portland,  Or.,  for  (200  each,  and  payable  In 
two,  four,  and  six  months,  respectively.  The 
plaintiff  alleged  the  payment  on  March  21, 
1906,  of  $27.21  on  each  note.  The  defendant 
In  his  answer  alleged  the  execution  and  de- 
livery at  the  notes  at  Spokane,  Wash.,  de- 
nied tbe  iMTtlal  payments,  and  set  up  at- 
flrmattvely  the  bar  of  the  statute  of  limita- 
tloDs.  The  evidence  was  c<mflictlng.  It  is 
undisputed,  however,  that  for  some  time  pri- 
or to  1899  the  defendant  was  engaged  in 
business  at  Spokane,  Wash.,  and  was  selling 
goods  purchased  from  and  goods  consigned 
on  commission  by  the  plaintiff.  In  May, 
1899,  the  defendant  terminated  bis  business 
at  Spokane,  and  having  a  small  quantity  of 
shelf  goods  on  hand  reconslgned  them  to  the 
plaintiffs  at  Portland,  Or.,  vrlth  Instructions 
to  credit  the  account  of  Northwest  Machin- 
ery Company  {defendant's  trade-name)  with 
their  proceeds  when  sold.  At  that  time  the 
defendant  owed  the  plaintiff  a  considerable 
balance  on  account,  and  In  February,  1901, 
plaintiff  sent  htm  the  three  notes  for  execu- 
tion. 

Each  party  Introduced  but  <ne  witness. 
PlalntUTs  president  testified  tliat  at  the  time 
of  execution  at  the  notes  the  sum  of  $600 
T^iresented  the  balance  due  on  defendant's 
account,  without  regard  to  the  reconslgned 
goods  plaintiff  stUl  had  <m  band.  Defend- 
ant testified  that  It  was  his  understanding 
at  that  time  that  the  notes  represented  the 
balance  due  t3ie  plaintiff  after  crediting  the 
proceeds  (tf  an  of  the  reconslgned  goods. 
PlalntUFa  witness  testified  tHat  defmdant 
came  to  Portland  and  executed  the  notes 
there.  Defendant  testified  he  was  not  In 
POTtland  at  any  time  between  1889  and  1910, 
and  that  the  notes  were  executed  at  Spo- 
kane and  mailed  by  talm  from  there  to  the 
plaintiff  at  Piurtland.  PlalntUTs  prcstdoit 
testified  credit  memoranda  were  forwarded 
to  defendant  by  mall  at  different  times  after 
the  execution  ot  the  notes.  Pnri>orted  cop- 
ies of  such  memoranda  were  Introduced.  He 
could  only  say,  however,  that  he  supposed 
they  were  mailed  in  the  course  of  business. 


One  of  these  was  dated  Uardi  21,  1906,  and 
amounted  to  $81.62.  The  plaintiff  indorsed 
one-third  of  tills  credit  as  a  payment  on  »ch 
note  on  Blarcb  21,  1906.  This  witness  testt 
fled  that  the  goods  making  up  this  credit 
,were  probably  all  sold  some  time  prior  to 
March  21,  1006.  He  also  testified  that  there 
were  other  credlte  amounting  to  $0.42  ren- 
dered defendant  on  account  the  remainder 
of  tbe  reconslgned  goods,  one  In  1907  and 
the  last  in  1913,  and  stated  that  defendant 
had  been  advised  of  this  by  mall.  Defend- 
ant denied  ever  having  received  any  of  the 
letters  or  credit  memoranda,  and  denied  hav- 
ing had  any  correapondence  with  plaintiff 
subsequent  to  the  execution  of  the  notes,  or 
that  he  ever  knew  of  or  consented  to  the 
credit  indorsements  on  the  notes.  The  low- 
er court  found  that  tiie  notes  were  executed 
and  delivered  at  Portland,  Or.,  and  that  a 
total  credit  of  $ZTJ21  had  been  made  by  plain- 
tiff on  each  note  between  February  15,  1901, 
and  March  21,  1906,  pursuant  to  the  agree- 
ment between  the  parties  at  the  time  of  the 
execution  of  the  notes  that  the  proceeds  of 
the  reconslgned  goods  should  be  credited  on 
the  notes  as  sales  were  made;  and  thereup- 
on entered  Judgment  in  favor  of  plaintiff. 
Tbe  defendant  appealed. 

The  ^le  question  presented  by  this  appeal 
is  whether  the  application  upon  the  notes  by 
the  respondent  of  the  moneys  realized  on 
sales  of  the  ireconsigned  goods  tolled  tbe  run- 
ning of  tbe  statute  of  limitations. 

[1  ]  We  are  convinced  that  by  a  preponder- 
ance of  the  evidence  it  was  shown  that  the 
notes  were  executed  by  the  appellant  at  Spo- 
kane, Wash.  Tiiis,  however,  is  immaterial, 
since  the  respoudent  elected  to  sue  in  this 
state  where  the  appellant  has  resided  ever 
since  tbe  inception  of  the  debt  .  In  such  a 
case  it  is  the  statute  of  limitations  of  the 
forum  which  governs.  Freundt  v.  Hahn, 
24  Wash.  8,  63  Pac.  1107,  85  Am.  St  ICep. 
939;  Adams  v.  Henderson,  2  Wash.  T.  2Si, 
C  Pac.  001 ;  Weber  t.  Yancy,  7  Wash.  84,  34 
Pac.  473. 

[2]  It  is  the  setUed  law  of  this  state,  in 
common  with  many  others,  that  the  defense 
of  the  statute  of  limitations  is  not  Inately 
unconscionable,  but  Is  entitled  to  the  same 
consideration  as  any  other  defense.  The 
statute  is  a  l^slative  declaration  of  public 
policy  which  the  courts  can  do  no  less  tlian 
respect.  Thomas  t.  Prio^  8S  Wash.  499,  74 
Pac.  663,  99  Am.  St  Bep.  061;  Morgan  t. 
Morgan,  10  Wash.  99,  38  Pac.  1054;  Clem- 
entson  t.  Williams,  8  Crandi  (IT.  S.)  72,  8  L. 
Ed.  401 ;  United  States  t.  Wilder,  IS  WalL 
(U.  S.)  2S4,  20  L.  Ed.  681. 

[t]  It  is  also  the  settied  law  of  this  state, 
following  the  trend  of  authority  in  others, 
that  In  order  to  toll  the  statute  of  limitation 
tbe  partial  payment  must  have  been  a  volun 
tary  payment  made  or  antborlzed  or  rati 
fled  by  the  party  against  whom  the  payment 
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is  Invoked  as  tolling  the  statute.  PeTklns 
Jenulngs,  27  Wash.  145,  67  Pac.  590;  Stub- 
blefield  v.  McAaUff,  20  Wash.  442,  55  Pac. 
637 ;  Bassett  t.  Thrall,  21  Wash.  231,  57  Pac. 
806 ;  1  Wood  on  Limitations  (2d  Ed.)  {  97 ; 
Good  T.  Ehrlich,  67  Kan.  94,  72  Pac.  545, 
546 ;  Sawyer  t.  Lufkln,  S8  Me.  429 ;  Arnold 
V.  Downing,  11  Barb.  (N.  T.)  B54;  BuUer 
V.  Price,  110  Mass.  97;  Dundee  Investmei)t 
Co.  T.  Homer,  30  Or.  558,  48  Pac.  175.  A 
credttor  cannot  by  any  act  of  his  own,  such 
as  the  giving  of  an  unauthorized  or  surrepti- 
tious credit,  toll  the  running  of  the  statute. 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Atchison 
Grain  Co.  (Kan.)  70  Pac.  933 ;  Pease  v.  Cat- 
lin,  1  in  App.  88;  Samuel  t.  Samuel's 
Adm'r,  161  Ky.  235,  151  S.  W.  676,  42  L.  B. 
A.  (N.  8.)  1155;  Chapman  t.  Hogg,  135  Mo. 
App.  654,  116  S.  W.  492;  Good  T.  Ebxllch. 
supra. 

[4]  When  reliance  is  idficed  qpon  a  part 
payment  to  remove  tlie  bar  of  the  statute  and 
the  payment  is  dmied,  the  burdrak  ot  proTing 
the  payment  within  ttie  statutory  pniod  rests 
upon  the  part7  asserting  it  United  St-ates 
Trust  Co.  T.  Stanton,  76  Hun,  82,  27  N.  Y. 
Snpp.  614;  Gregory  T.  Filbeck's  Estate^  20 
OjIo.  App.  131,  77  Paa  869;  Harding  v. 
Grim.  26  Or.  506,86  Pac  6S4;  Soott  T.  Christ- 
enson,  46  Or.  417,  80  Pac.  731. 

[I]  It  is  the  fact  of  partial  payment,  and 
not  the  formal  entry  of  credit,  which  tolls  the 
statute.  Tbe  creditor  will  not  be  permitted 
to  defeat  the  statute  by  making  belated 
credits.  There  must  be  affirmative  proof  of 
the  time  of  actual  payment  TerriU  v.  Deav- 
Itt  &  Trustee,  73  Vt  188,  60  Atl.  801 ;  Fowles 
v.  Joslyn,  130  Mich.  272,  89  N.  W.  946; 
Briscoe  V.  Huff,  75  Mo.  App.  288 ;  Freeze  t. 
Lockbard,  87  Ho.  App.  102;  Elsea  v.  Pryor, 
87  Ma  App.  167;  Davldsrai  v.  Delano,  11 
Allen  (Mass.)  523 ;  Gibbs  v.  Glbbs,  6  Cdo. 
App.  368,  40  Pac.  781;  Hastie  v.  Borrage, 
69  Kan.  660,  77  Pac.  268;  United  States 
Trust  Co.  V.  Stanton,  supra. 

[•]  The  Indorsement  by  tbe  holder  of  a 
note  of  a  payment  thereon  is  not  competent 
evidence  of  the  true  date  of  payment  so  as 
to  take  it  out  of  tbe  operation  of  the  statute. 
Smith  V.  Wells.  70  N.  H.  49,  46  Aa  51; 
Schlotfeldt  V.  BnU,  18  Wash.  64,  68,  60  Pac. 
690. 

[7]  Tbe  rationale  of  these  principles  la 
this:  The  payment  must  be  made  under  such 
circumstances  as  to  show  an  intentional  ac- 
knowledgment by  the  debtor  of  bis  liability 
for  the  whole  debt  as  of  the  date  of  payment, 
from  which  arises  a  new  Implied  promise, 
supported  by  the  original  consideration,  to 
pay  the  residue.  Dundee  Investment  Co.  v. 
Homer,  supra;  Becker  v.  Oliver,  111  Fed. 
672,  49  C.  0.  A.  533;  Wolford  v.  Cook.  71 
Minn.  77,  73  N.  W.  706,  70  Am.  St  Eep. 
816;  CampbeU  v.  Baldwin,  130  Mass.  199; 
Leach  v.  Asher,  20  Mo.  App.  656:  Pease  v. 
Catlln,  supra;  United  States  v.  Wilder,  su- 
pra. 


[8]  Applying  these  principles  to  the  case  in 
hand,  we  are  convinced  that  the  action  was 
barred  by  the  statute  of  limitations.  lu  the 
first  placer  the  respcrad^t's  own  evldeuee 
wholly  fttlled  to  show  that  any  of  the  sales 
of  the  reconsigned  goods  represented  by  the 
credit  of  $81.62.  apportlcmed  and  indorsed, 
¥27.21  upon  each  of  the  notes,  on  March  21, 
1906,  were  made  on  that  day.  On  the  con- 
trary, the  resp<»ident*s  president  admitted 
that  they  were  probably  all  made  prior  to 
that  time.  He  could  not  even  say  that  any 
of  these  goods  were  paid  for  on  that  day  or 
subsequently.  The  action  having  been  com- 
menced on  the  last  day  of  the  six-year  period 
after  the  date  of  these  credits  and  the  actual 
sales  having  been  made  prior  to  that  date, 
it  is  dear  that  these  credits,  repr^entlng 
antecedent  sales,  were  wholly  insufficient  to 
show  any  actual  payrooit  within  six  ysazs 
prior  to  the  date  of  salt 

[I]  But  there  is  another  reason  wbtdi  goes 
deeper  than  this.  The  rec<Hislgnment  of  the 
goods  was  never  made  wiOi  the  intention 
that  moneys  realized  from  their  sale  shoold 
be  applied  upon  these  notes.  Tbe  notes  were 
not  executed  until  almost  two  years  later. 
Tbe  appellant's  testimony  that  he  understood 
when  the  notes  were  giv^  that  he  had  al- 
ready received  credit  for  all  of  the  recon- 
signed  goods  is  undisputed.  It  is  negatively 
corroborated  by  the  admission  of  the  re- 
spondent's president  that  nothing  was  said 
about  tbe  goods  at  that  time.  Upon  these 
facts  we  are  clear  that  payments,  no  matter 
when  made,  from  money  realized  from  sales 
of  the  goods,  were  not  payments  made  nnder 
such  drcnmstances  as  to  show  an  lutentiok- 
al  acknowledgment  by  the  debtor  of  his  lia- 
bility for  the  whole  dd>t  as  of  the  date  of 
the  sales,  from  which  a  new  promise  cooM  be 
Implied  to  pay  tb6  restdne. 

Had  tbe  reoonslgnment  of  the  shelf  goods 
oeen  made  at  the  time  the  notes  were  given 
and  as  a  part  of  the  same  transaction  as  col- 
lateral to  the  notes,  a  different  case  wunld 
be  presented.  Even  in  such  a  case,  bowevra, 
It  has  been  nsnally  held  that,  where  part 
payment  of  a  note  Is  made  from  money  re- 
alized by  the  sale  oC  collateral,  a  iww  promise 
Is  not  to  be  implied  as  of  the  date  of  the 
sale  of  the  collateral  nor  aa  of  any  date  later 
than  the  transfer  of  the  odlateral  to  the 
creditor.  Wolford  v.  Cook,  snpra;  Brown  v. 
Latham,  58  N.  H.  SO,  42  Am.  Bep.  668 ;  Jooes 
V.  Langhome  (Behearlnj^  19  C<Ao.  206.  .14 
Paa  999;  l^nus  t.  Brewer,  6S  Iowa, 
227,  7  N.  W.  671 ;  Campbell  r.  Baldwin,  su- 
pra ;  Leach  t.  Aslier,  supra. 

In  Wolford  V.  Cook,  71  Aflnn.  at  page  79. 
73  N.  W.  at  page  706.  70  Am.  St  Sep.  816, 
it  is  said: 

"Wolford's  right  to  receive  the  proceeds  of  the 
collateral]  mortgages,  aud  apply  them  in  part 
payment  of  defendant's  note,  was  acquired  imder 
and  by  virtue  of  the  contract  made  at  the  thne 
tbe  collaterals  were  tranaftered  to  him.  His 
subsequent  exercise  ttf  that  right  was  not  a  nd- 
nntaiy  payment  made  by  the  defendant  from 
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which  a  promise  to  paj  the  reddoe  can  be  in* 
ferred.  The  defendant  had  done  nothing  since 
he  tranaferred  the  collaterals  to  Wolford  in 
March,  1880.  The  fact  that  he  made  no  objec- 
tion when  Informed  by  Wolford  that  he  had  ap- 
plied the  proceeds  of  these  collaterals  on  his 
note  could  not  take  the  case  oat  of  the  statate. 
He  had  no  reason  to  object,  and,  if  he  had  done 
■o,  it  would  have  been  futile.  Wolford  had  mere- 
ly exercised  a  contract  right  which  he  acquired 
in  18S9.  Defendant  s  passive  acgniescence  in 
the  exercise  of  that  rifrht  constituted  neither  ■ 
TOltmtary  payment  as  of  that  date,  nor  a  new 

Sromise  in  writing  to  pay  the  balance  of  the 
ebt.  Harper  v.  Fairley,  53  N.  T.  442 ;  Smith 
V.  Ryan,  66  N,  T.  352  r23  Am.  Kep.  60]; 
Brown  t.  Latham,  68  N.  H.  80  [42  Am.  Bep^ 
S6S]." 

In  BrowD  T.  Latham,  58  N.  H.  at  pages 
86  and  86  (42  Am.  Rep.  668),  It  Is  said: 

"The  plaintiff's  right,  in  this  case,  to  receive 
the  proceeds  and  to  apply  tbem  in  part  paymen^ 
and  hia  exercise  <rf  that  right  within  six  years  of 
the  date  of  the  writ,  were  neither  a  promise 
made  the  defendant  within  that  time  to  pay 
the  residue  of  the  debt,  nor  an  acknowledgment 
made  by  the  defendant  within  that  time  of  his 
liability  and  willingness  to  pay  the  residue,  nor 
evidence  from  which  It  can  be  inferred  that 
witiiin  that  time  the  defendant  made,  or  intend- 
ed to  make,  or  was  understood  to  make,  such 
promise  or  acknowledgment.  What  the  defend- 
ant did  in  1862  was  an  acknowledgment  of  a  lia- 
bility and  a  promise  to  pay  at  that  time,  bat 
it  liaa  no  tendency  to  prove  that  he  afterwards 
made  such  promise  and  acknowledgment,  or  au- 
thorized them  to  be  made.  Hie  blueing  of  tho 
security  in  the  plaintilTs  hands  was  of  no  great- 
er force  or  effect  than  tiie  girlng  of  the  note  it- 
self.'' 

TbB  same  rale  Is  strcm^y  Indooraed  In  1 
Wood,  LimltatlonB  C2d  BVL)  p.  282"  et  seq.,  as 
follows: 

**Nor  does  a  part  payment  derived  trMi  a 
collateral  security,  without  the  debtor's  assent  to 
it  as  a  payment,  operate  to  remove  the  statute 
bar ;  and  although  in  some  of  the  cases  it  is  in- 
timated that  a  sale  of  collaterals  made  within  a 
reasonable  time  after  they  are  deposited  with 
the  creditor,  and  the  proceeds  applied  upon 
the  debt,  may  operate  as  a  part  payment  at  the 
date  of  the  receipt  of  such  proceeds,  yet  this 
doctrine  is  believed  to  be  fallacious,  and  rests 
npon  the  mistaken  notion  that  the  creditor  is 
thereby  made  an  agent  of  the  debtor  for  the  col- 
lection or  sale  of  such  collaterals,  icooring  the 
circumstance  that  the  creditor  cannot  oe  made  the 
agent  of  the  debtor  to  such  an  extent  as  to 
make  an  act  done  b^  him,  oiierate  as  a  new 
promise  to  himself,  without  which  ingredient  or 
element  a  payment  cannot  operate  to  remove  the 
statute  bar ;  and  according  to  the  later  cases  It 
seems  that  the  qaeation  as  to  whether  the  credi- 
tor exercises  diligence  or  not,  in  the  sale  or 
collection  of  the  collaterals,  has  no  influence  up- 
on the  question  of  part  payment,  as  the  statute 
can,  in  any  event,  otuy  be  suspended  by  some  act 
of  tiie  debtor,  or  some  person  authorised  by  him 
from  which  a  new  promise  may  be  inferred,  and 
in  this  view  the  suspension  of  the  statute  could 
only  be  claimed  from  the  time  when  such  col- 
laterals were  deposited  with  the  creditor." 
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The  grounds  of  the  foregoing  authorities 
seem  to  oa  sound,  but  it  is  not  necessary  to 
adopt  tbem  here.  We  need  not  go  bo  far. 
Here  the  reconslgnment  of  the  shelf  goods 
for  sale  and  application  of  the  proceeds  on 
the  debtor's  account  was  made  nearly  two 
years  before  the  notes  were  ever  thought  of, 
and  It  would  be  doing  violence  to  any  pos- 
sible Intention  of  the  parties  to  say  that  at 
the  time  of  the  transaction  It  was  the  inten- 
tion that  the  sale  of  the  goods  should  be  ap- 
plied on  the  notes  so  as  to  constitute  an  ac- 
knowledgment of  the  whole  debt,  or  a  prom- 
ise to  pay  the  balance  of  the  notes  by  the 
debtor.  Unless  this  can  be  Implied  from  the 
original  reconslgnment,  it  cannot  be  Implied 
at  all,  since  there  is  no  evidence  that  there 
was  any  agreement  touching  the  goods  at 
the  time  the  notes  were  given  or  at  any  sub- 
sequent time. 

[li]  As  to  the  $&.42  payment  resulting 
from  the  sales  made  after  March  21,  1906, 
one  of  them,  Indeed,  after  the  commencement 
of  this  action,  there  can  be  no  question  tliat, 
even  had  it  been  Indorsed  upon  the  notes.  It 
could  not  operate  as  a  renewal  of  the  notes 
already  barred.  Even  assoming  that  a  iMtrred 
debt  may  be  revived  by  part  payment,  the 
paymmt  mu^  be  made  under  circumstances 
showing  a  clear  and  onequlvocal  Intention  on 
the  part  of  the  obligor  to  revive  the  whole 
debt.  The  naked  fact  of  payment  or  entry  of 
credit  is  wholly  InsufUcienL  Kaufman  v. 
Broughton,  31  Ohio  St  424. 

[11]  The  appellant  cannot  be  held  to  Imve 
assented  to  what  be  did  not  know.  The  bur- 
den was  on  the  respondent  to  prove  that  he 
did  assent  There  was  absolutely  no  evi- 
dence that  the  appellant  had  any  knowledge 
that  the  tag  ends  of  his  old  stock,  represented 
by  this  $9.42,  had  not  been  disposed  of  long 
before.  He  had  turned  the  goods  over  to  the 
respondent  12  years  before  the  last  sale  tes- 
tified to  was  made.  It  would  be  going  far- 
ther than  any  anthorlty  which  we  liave  been 
able  to  find  to  hold  that  the  appellant  assent- 
ed to  a  reTiral,  by  the  sale  of  the  goods,  aft- 
er the  notes  ^ven  10  years  before  had  long 
been  barred. 

The  case  of  Becker  t.  OUrer,  supra,  is  In- 
structlTo  as  goii^  to  every  phase  of  the  case 
here.  Se^  also,  Easter  t.  Baster,  44  Kan 
151.  24  Pac.  67. 

The  Judgmoit  is  reversed,  and  the  case  la 
remanded  for  dlsroiasaL 

CROW,  MAIN,  MODNT.  and  FULLER- 
TON,  JJ.,  concur. 
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BATTYANY  et  sL  v.  McNELET  et  aL 
(No.  U919.) 
(Snpnme  CToart  of  Washington.  Jan.  29, 1915.) 

1.  Appeal  and  Ebbob  (S  141*)— Pbbsons  En- 
titled TO  Appeal— GuABDiAN. 

In  an  action  against  M.  and  his  minor 
children,  of  whom  he  was  guardian,  where  it  ap- 
peared tbat  his  interests  were  adverse  to  those 
of  the  children,  his  attempted  appeal  as  their 
guardian  from  a  judgment  from  which  their 
guardian  ad  litem  did  not  appeal  would  not  be 
considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  908-913;    Dec.  Dig.  | 

2.  Husband  and  Wtfk  (J  264*>— Comkunitt 
Pbopebtt— Sdpfioienct  of  Bvidenck, 

Evidence  that  a  c<Hitract  to  purchase  land 
ran  to  a  husband  and  wife  as  grantees,  and 
that  payments  thereunder  were  made  from  the 
funds  of  the  wife  prior  to  her  deatb,  justified  a 
finding  that  the  land  conveyed  to  the  husband 
after  the  wife's  death  was  community  property. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Ont  Dig.  ]  016;  Dec.  Dig.  fi  264."} 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County ;  W.  H.  Jackson, 
Judge. 

Action  by  Alex.  Battyany  and  others 
against  Alfred  G.  McNeley  aijd  others.  From 
the  Judgment,  the  defendants  Alfred  C.  Uc- 
N^ey  and  wUe  ai^nal.  AfDrmed. 

Ia  H.  Prather  and  W.  C.  Jones,  both  of 
Spokane,  for  appellants.  Smith  &  Mack,  of 
Spokane,  for  respondents. 

CaiOW,  J.  This  Is  an  action  to  qnlet  title, 
or,  in  the  altematlTe^  to  rescind  a  sale  of 
land  and  obtain  other  equitable  relief.  For 
some  years  prior  to  1005  the  defendant  Al- 
fred C.  McXeley  and  one  M.  Jennie  McNeley 
were  husband  and  wife,  and  the  record  own- 
ers of  20  acres  of  land  in  Spokane  county 
admitted  to  be  their  community  proper^, 
^ey  also  held  an  unrecorded  contract  to 
purchase  40  acres  of  adjoining  land  from 
W.  A.  Wright  and  wife,  on  which  partial 
liaymcnts  of  purchase  money  were  made  dur- 
ing the  lifetime  of  M.  Jennie  McNeley.  On 
August  10,  1005,  M.  Jennie  McNeley  died  in- 
testate, leaving  three  minor  children  as  her 
heirs  at  law.  Two  of  these  minor  children, 
Harold  J.  McNeley  and  William  J.  McNeley, 
are  defendants  hert^.  The  third  minor 
child  died  Intestate  on  October  6,  1006.  Aftr 
er  the  death  of  M.  Jennie  McNeley,  the  de- 
fendant Alfred  C  McNeley  was  appointed 
and  iinallfled  as  administrator  of  her  estate. 
In  the  inventwy  which  he  filed  he  lududed 
the  20-acre  tract  to  which  they  held  title, 
but  did  not  include  the  40-acre  Ixact  upon 
which  tliey  held  a  contract  of  purchase. 
Later  Alfred  C.  McNeley  married  the  de- 
fendant Minnie  McNeley,  bis  present  wife. 
The  estate  of  M.  Jennie  McNel^,  deceased, 
was  closed,  and  the  defendant  Al&ed  C.  Mc- 
Neley was  appointed  and  qualified  as  guard- 
ian of  the  person  and  estate  of  his  snrrirlng 
minor  children.   After  the  death  of  M.  Jen- 


nie McNeley,  Alfred  0.  McNdley  completed 
payments  to  Wright  and  wife  on  the  40-acre 
tract,  and  took  a  deed  therefor  In  wUdi  he 
was  named  as  grantee.  Later  he  and  his 
mresent  wife  contracted  to  sell  the  40-acre 
tract  and  the  20-acre  tract  to  the  plaintlfliB 
Alex.  Battyony  and  Steve  Battyany,  for  the 
total  consideration  of  $S,000.  Judicial  pro- 
ceedings were  instituted  which  authorized 
Alfred  O.  McNeley,  as  guardian  of  the  minor 
heirs,  to  sell  their  Interest  in  and  to  the 
20-acre  tract,  and  it  was  Included  in  the 
sale  to  Alex,  and  Steve  Battyanj.  Later 
deeds  were  delivered  to  plaintiffs,  although 
there  Is  some  dispute  as  to  whether  they  In- 
tended to  accept  tiiem  or  approve  tiie  title 
conv^red.  Plaintiffs  paid  f2,000  on  the  pur- 
chase price,  and  executed  two  notes  and 
mortgages  tor  91,000.  the  lonalnder  thereof, 
one  note  and  mortgage  to  Alfred  McNeley 
on  the  40-acre  bract  and  one  undivided  half 
of  the  20-acre  tract  to  secure  $1,575,  and  one 
note  and  mortgage  to  Alfred  O.  McNtiey  as 
guardian  of  Harold  J.  and  William  J.  Mc- 
Neley, minors,  on  tile  other  undivided  halt 
of  the  20-acre  tract  to  secure  9S25.  At  the 
time  plaintiffs  purchased  the  land  tiiey  had 
neither  knowledge  nor  notice  of  the  nurecord- 
ed  contract  of  sale  running  from  W.  A. 
Wright  and  wife  to  Alfred  G.  McNeley  and 
M.  Jennie  HcXeley,  but  had  knowledge  of 
the  recorded  deed  which  had  been  executed 
and  delivered  to  Alfred  O.  McNeley.  a  wid- 
ower. Later  plaintiffs  learned  that  the  mi- 
nors and  r^tives  of  their  deceased  mother 
were  claiming  the  40-acre  tract  had  been 
the  community  property  of  Alfred  C.  Mc- 
Neley and  M.  Jennie  McNeley,  and  that  the 
minors  each  claimed  a  one-sixth  Interest 
therein.  When  plaintiffs,  who  had  made  val- 
uable Improvements  on  the  land,  learned  of 
these  claims,  they  demanded  of  Alfred  G. 
McNdey  that  he  take  the  proper  and  neces- 
sary steps  to  perfect  their  tttie.  This  he  re- 
fused to  do.  Thereupon  'they  commenced  this 
action  against  Alfred  C.  McNeley,  Minnie 
McNeley,  his  wife,  and  Harold  J.  McNeley 
and  William  J.  McNeley,  minors,  and  Alfred 
J.  McNeley,  as  their  guardian,  to  quiet  tttie 
or  obteln  alternative  equitable  relief.  They 
pleaded  substantially  the  facts  above  stated, 
and  asked,  in  the  event  th^r  tttie  conld  not 
be  quieted,  that  their  contract  of  purchase 
be  rescinded;  that  they  be  given  Judgment 
for  the  purdiase  money  they  bad  paid  and 
for  the  value  of  the  permanent  Improvemente 
they  had  made;  that  these  sums  be  made  a 
Uen  on  the  land;  and  that  their  notes  and 
mortgages  be  canceled  and  retomed  to  them. 

The  record  shows  tiiat,  when  plaintiffs 
learned  of  the  cloud  on  their  title,  they  de- 
clined to  pay  interest  on  their  notes  and  mort- 
gages until  their  tttie  conld  be  quieted.  The 
defendant  Alfred  G.  McNeley,  Indlvldtially 
and  as  guardian  for  the  minors,  filed  an  an- 
swer in  which  he  alleged  that  the  40-acre 
tract  was  his  Individual  property,  and  not 
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the  commimlty  property  of  himself  and  his 
tormei  wife;  that  the  title  which  had  been 
conveyed  to  plaintiffs  was  perfect ;  and  that 
tbey  had  made  defaalt  In  payments  of  in- 
terest on  their  notes;  and  asked  for  decrees 
foreclosing  the  mortgages.  It  appearing  to 
the  trial  conrt  that  the  claims. of  the  defend- 
ant Alfred  C.  McNeley  were  adverse  to  the 
Interests  of  his  minor  children  and  wards,  an 
order  was  entered  appointing  John  M.  61ea- 
8on  aa  guardian  ad  litem  for  the  minor  de- 
fendants. The  guardian  ad  litem  answered, 
claiming  that  the  40-acre  tract  was  communi- 
ty property,  and  ashing  the  conrt  to  protect 
die  Interests  of  the  minors  therein.  The 
inlndlMU  terae  tried  was  whether  the  40-Bcre 
tract  was  the  community  property  of  Alfred 
0.  McNeley  and  bis  deceased  wife.  During 
the  trial  the  plaintiffs  annonnced  their  will- 
ingness to  retain  the  land  if  their  title  could 
be  quieted.  To  this  the  guardian  ad  litem 
does  not  seem  to  have  taken  any  exception, 
provided  the  interests  of  his  wards  could  be 
so  protected  that  they  would  receive  their 
share  of  the  purchase  price  for  which  the 
40-acre  tract  had  been  sold.  After  hearing 
the  evidence  the  trial  judge  found  and  de- 
creed that  the  40-acre  tract  was  community 
property ;  that  the  sale  to  plaintiffs  had  been 
made  for  a  fair  and  valuable  c<Huideratlon ; 
that  plaintiffs  were  willing  to  retain  the 
land;  that  the  Interests  of  the  minors  in 
the  porcbaae  i«lce  which  plaintiffs  had 
agreed  to  pay  was  (975;  that  to  secure  this 
sum  that  proportion  of  the  unpaid  purchase- 
money  mwtgages  should  be  decreed  and 
paid  to  them;  that  tbe  plaintiffs  were  Juatl- 
fled  in  faUing  to  pay  interest  ontU  their  title 
was  quieted ;  that  the  mortgages  should  not 
be  foreclosed;  that  the  guardian  ad  litem 
should  be  authorized  to  make  an  application 
to  the  superior  court  to  Increase  ttie  bond  ct 
Alfred  G.  MoKeley  as  guardian  of  the  mi- 
nora :  that  a  fee  of  (100  should  b«  paid  to 
the  guardian  ad  litem,  the  same  to  be  a 
cbaige  against  the  appellant  Alfred  O.  Mc- 
Neley and  fala  Interest  In  tbe  mortgages: 
Uiat  the  same  should  be  paid  directly  to  the 
guardian  ad  litem;  that,  in  his  discretion, 
the  guardian  ad  litem  might  appeal  on  behalf 
of  his  wards  from  the  final  decree  herein; 
that  plaintiffs'  title  should  be  quieted;  and 
that  costs  should  be  awarded  against  the  de- 
fendant Alfred  G.  McNeley.  From  this  de- 
cree the  defendants  Alfred  C.  McNeley  and 
Minnie  McNeley  have  appealed. 

[1]  Alfred  C.  McNe^y  baa  also  attempted 
to  appeal  as  guardian  ot  his  minor  wards. 
The  latter  appeal  will  not  be  craisidered,  as 


the  record  clearly  shows  that  the  Interests 
and  contentlona  of  Alfred  C.  McNeley  are  ad- 
verse to  the  Interests  of  his  wards.  No 
cross-appeals  have  been  taken. 

[2]  The  controlling  Issue  before  us  is  wbeUi- 
er  the  40-acre  tract  was  the  community  prop- 
erty of  Alfred  C.  McNeley  and  M.  Jennie 
McNeley,  hia' former  wife.  The  appellants 
have  filed  a  brief  in  which  no  assignments  of 
error  are  made.  Their  arguments*  however, 
indicate  their  contention  ttiat  the  40-acre 
tract  was  the  separate  property  of  the  appel- 
lant Alfred  C.  McNeley;  that  he  acquired 
title  thereto  after  the  death  of  his  former 
wife;  that  tile  paymoits  made  prior  to  her 
death  were  made  by  him  from  hla  separate 
funds;  that  he  conveyed  good  title  to  the 
respondwts;  and  that  the  minora  bad  no  in- 
terest In  the  40-acre  tract,  ^e  respondents 
have  filed  no  brief,  nor  have  we  had  the  ben- 
efit i)f  any  oral  argument.  There  is  an  ab> 
stract  which  has  not  been  helpful,  and  we 
have  examined  tbe  statement  of  fticts.  This 
examination  shows  that  a  porUtm  of  tbe  evi- 
dence has  been  omitted  from  the  statement, 
and  that  certain  exhibits  which  should  be  at- 
tached are  not  before  ua  However,  there 
is  sufficient  before  us  to  show  beyond  ques- 
tion that  the  evidence  on  the  Issue  whether 
the  40-acre  tract  was  cwnmunlty  property 
was  c(Hiflictlng.  The  original  Wright  con- 
tract, which  la  in  the  record,  ran  to  Alfred 
O.  McNeley  and  M.  Jennie  McNeaey,  as  gran- 
tees. While  this  t&ct  may  not  be  controlling. 
It  indicates  the  Intention  and  understanding 
of  the  vendees  at  the  time  that  the  land 
should  become  their  community  property. 
There  was  evidence  tending  to  Bhow  that 
payments  on  the  Wright  contract  were  made 
from  funds  belonging  to  appellant's  former 
wife,  and  that  such  payments  were  made 
prior  to  her  death.  Tbe  trial  court  found  the 
land  was  community  property,  and  we  are 
unable  to  find  otherwise.  As  to  tbe  decree, 
no  complaint  is  made  by  any  party  except  the 
appellants,  Alfred  C  McNeley  and  Minnie 
McNeley.  The  land  being  community  pr<Q)er- 
ty,  and  the  rights  of  respondents  and  the  mi- 
nors having  been  protected  to  tb^r  complete 
satisfaction,  we  find  nothing  in  the  decree  of 
which  the  appd,lanta  can  successfqlly  com- 
plain. 

On  the  record  before  us  we  conclude  the 
Judgment  should  be  affirmed. 
It  la  so  ordered. 

MORRIS,  MOUNT,  FULLERTON,  and 
PABEBR,  JJ.,  concur. 
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LEWIS  T.  LEWIS.   (No.  12061.) 
(Supreme  Court  of  WashingtoD.   Jan.  20, 1&15.) 

1.  DlTOBOB  (I  182*)— ALDIONT  and  OOUNSEL 

Fees— Allowance  Pending  Appeai» 

Under  Rem.  &  Bal.  Code,  S  988.  providing 
that  pending  an  action  for  divorce  the  court  or 
judge  may  make  such  orders  relative  to  the  ex- 
pense of  such  action  as  vill  insure  to  the  wife 
an  efficient  preparation  of  her  case  and  a  fair 
and  impartial  trial  thereot  and  section  1731, 
providing  that  upon  the  taking  of  an  appeal  and 
the  filing  of  a  bond  the  Supreme  Court  shall 
acquire  jurisdiction  of  the  appeal  for  aU  neces- 
sary purposes  but  that  the  superior  court  shall 
retain  jarisdiotion  for  the  purpose  of  all  pro- 
ceedings provided  to  be  bad  in  such  court  and 
for  all  purposes  in  so  far  as  the  cause  is  not 
affected  by  the  appeal,  the  superior  court  had 
jnrisdiction  to  order  the  payment  of  attorney's 
fees  and  suit  money  to  the  wife  pending  an  ap- 
peal by  the  husband  from  a  judgment  dismissing 
a  divorce  suit,  especially  as  the  Supreme  Court 
has  no  jurisdiction  to  make  an  allowance  ot 
suit  money,  attorney's  fees,  or  alimony  pending 
the  appeal. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  gS  568,  687.  S88,  625,  638,  641,  657; 
Dec.  Dig.  §  i82.*i 

2.  DIVOBCE  (I  184*)  —  Appeal  feom  Obders 
Gbantinq  Alhtont  and  Counsel  Fees— 
Mattebb  Reviewable. 

An  appeal  from  an  order  in  a  divorce  ac- 
tion allowing  attorney's  fees  and  suit  money 
pending  an  appeal  from  the  judgment  did  not 
bring  up  for  review  qaestions  involved  in  the 
principal  action  in  which  the  appeal  bad  been 
dismissed. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  §§  570-573 ;  Dec.  Dig.  %  184.*] 

Department  2.  Appeal  from.  Superior 
Court,  Pierce  County ;  K  iS.  Card.  Judge. 

Action  by  Richard  Lewis  against  Ellzabetb 
I«wis  for  divorca  From  an  order  allowing 
attorney's  fees  and  salt  money,  itlalntlfl  ap- 
peals. Affirmed. 

H.  W.  Lueders,  of  Tacoma.  for  appellant 
Antbony  M.  Amtsoo,  of  l^acoma,  for  respond- 
ent 

MAIN,  J.  This  is  an  aiveal  from  an  order 
of  the  superior  court  allowing  attorney's  fees 
and  suit  money  In  a  divoroe  action  pending  an 
appeal. 

[t]  The  facts  are  as  follows:  On  the  Sd  day 
of  December,  1912,  the  plaintiff  brought  an 
action  against  the  defendant  for  a  divorce. 
On  March  10, 1913,  after  a  trial,  the  superior 
court  entered  a  Judgment  dismissing  the  ac- 
tion. On  March  27,  1913,  the  plaintlfif'a  mo- 
tion for  a  new  trial  was  overruled.  On  June 
6.  1913,  the  plaintiff  served  his  notice  of  ap- 
peal; and  thereafter  filed  and  served  his 
bond  on  appeaL  On  August  14,  1913,  the 
plaiutiff  served  his  opening  brief.  There- 
uiK»n  the  defendant  petitioned  the  trial  court 
for  an  order  for  suit  money,  attorney's  fees, 
and  alimony,  in  order  that  she  might  defend 
the  action  in  this  court  On  September  22, 
1913,  an  order  was  made  by  the  trial  court 
requiring  the  plaintiff  to  pay  a  certain  sum 
as  attorney's  fees  and  suit  money  on  appeal. 
Thereafter  counsel  tor  the  defendant  prepar- 


ed, served,  and  filed  on  her  behalf  a  bilet 
Subsequent  to  the  service  and  flUng  of  this 
brief,  and  on  October  6, 1913,  the  plaintiff  ap- 
pealed from  the  order  of  September  22d, 
which  was  the  order  allowing  attorney's  fees 
and  suit  money  on  appeaL  On  May  IS,  1914, 
the  plaintiff's  appeal  in  the  divorce  action 
was  by  this  court  dismissed.  Upon  the  pres- 
ent appeal  the  cause  is  here  for  review  of  the 
order  requiring  the  plaintiff  to  pay  attorney's 
fees  and  suit  money  on  appeal. 

The  principal  question  in  the  case  is  wheth- 
er In  a  divorce  action,  after  an  appeal  has 
been  taken  from  the  judgment  of  the  superior 
court,  that  court  has  the  power  or  Jurisdic- 
tion to  allow  the  wife  attorney's  fees,  suit 
money,  and  alimony  pending  the  appeaL 

Rem.  &  BaL  Code,  S  988.  provides  that: 

"Pending  the  action  for  divorce  the  court,  or 
judge  thereof,  may  make,  •  *  *  such  orders 
relative  to  the  expenses  of  such  action  as  will 
insure  to  the  wife  an  efficient  preparation  of 
her  case,  and  a  fair  and  impartial  trial  there- 
of.  •   •  •" 

Section  1781,  atter  providing  that  "the  Su- 
preme Court  shall  acqnlie  jurisdiction  of  the 
appeal  for  all  necessary  purposes,"  provides 
that  the  superior  court  shall  retain  jurisdic- 
tion for  certain  purposes  qtedfled  and  "for 
all  purposes  in  so  far  as  the  cause  is  not 
affected  Ky  tiie  ai^waL" 

The  order  complained  ot  here  was  entered 
after  the  appeal  had  been  pwtected.  The 
allowance  or  dlaallowanoe  of  suit  money,  at- 
torney^ fees,  or  aUmony  pendliv  the  appeal 
l9  not  a  part  of  the  original  judgment  appeal- 
ed from.  Neither  la  It  a  matter  embraced 
th«^.  The  wife  could  not  In  tact  make 
the  application  until  after  the  appeal  bad 
been  tafc«i,  because  she  could  not  have  known 
that  the  husband  Intended  to  appeal  from 
the  judgment  dismissing  the  action  until  the 
notice  of  aiQieal  was  served.  We  think,  un- 
der the  eections  oi  the  Oode  above  referred  to. 
that  the  superior  court  retained  JuttedictloD 
and  powor  after  tUe  appeal  for  the  purpose  of 
detennlning  the  question  of  suit  money,  at- 
torney's feM,  or  alimony,  pending  1^  apiieal. 
In  Ez  parte  Bemhard  Lobmnlier,  108  'Sex. 
474,  129  S.  W.  884,  29  L.  R.  A.  (N.  S.)  808. 
the  Supreme  Court  of  Texas  imder  a  statute 
similar  In  terms  to  that  of  section  988,  snpra. 
held,  that  the  trial  contt  retained  power  and 
jnrisdiction  after  an  appeal  had  been  perfect- 
ed to  make  an  allowance  to  the  wife.  In  the 
course  of  the  oi)lnion  it  was  said: 

"The  statute  eonceming  divorces  empowers 
the  Judge,*  either  in  tenu  time  or  vacation,  to 
allow  a  wife  who  has  not  sufficient  inoomc  for 
her  maintenance,  'during  the  pendency  of  the 
suit  for  divorce,'  a  sum  tor  her  support  *until  a 
final  decree  shall  be  made  in  the  case.'  Rev. 
St  art.  2986.  This  is  a  power  Incidental  to  the 
jurisdiction  over  the  suit  for  divorce  in  the  ex- 
ercise of  which  it  becomes  the  du^  ot  Uie  court 
to  see  to  the  proper  support  and  maintenance 
of  the  wife  until  It  can  be  determined  in  the 
course  of  the  proceeding  whedier  or  not  she 
is  to  remain  a  wife.  The  full  accomplishment 
of  the  purpose  for  iriilcb  the  power  Is  granted 
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requires  that  It  last  as  long  as  the  occasioD  for 
Its  exercise  flhall  last  (that  i»,  'durltie  Uie  pend- 
CDCT  of  the  init*) ;  and  hence  the  'final  decree* 
(that  is,  to  pat  an  end  to  the  power)  ia  that 
'made  in  the  ca«e'  (not  necessarily  that  made 
by  the  district  judge  or  the  district  court).  The 
decree  of  the  trial  court  granting  or  denying  the 
divorce  may  be  the  final  decree  of  that  court, 
but  it  is  not  the  final  decree  'made  in  the  case* 
when  an  appeal  is  taken  to  another  tribnnaL 
So  long  as  the  appeal  is  pending  the  snit  is 
pending,  and  the  occasion  spedfled  in  the  stat- 
ute for  the  allowance  of  alimony  eontinoes,  and 
it  does  not  end  until  that  decree  is  pronounced 
which  puts  an  end  to  the  case.  The  nature  of 
the  power  is  stich  as  to  make  it  incompatible 
with  the  notion  that  it  can  no  longer  be  exer- 
cised after  the  district  court  has  rendered  a 
judgment  for  divorce  and  has  adjonmed,  al- 
though an  appeal  has  been  taken.  The  facts 
remain  tliat  tiie  case  is  still  pending,  that  no 
final  decree  has  been  made  In  it,  and  tliat  the 
wife  is  still  in  need  of  the  provision  as  fully 
as  she  was  before  the  Judgment ;  and  tiiese  are 
all  the  fitcts  which  the  statute  reauires  to  make 
it  the  duty  of  'the  Judge'  to  exercise  the  power: 
We  do  not  mean  to  hold  that  the  statnte  giving 
the  power  would  justify  the  disregard  of  any- 
thing adjudicated  by  the  decree  of  divorce. 
Notnlng  of  the  sort  was  done  here.  The  action 
of  the' district  Judge  was  based  upon  conditions 
that  jdid  not  exist,  and  tlwrefuw  were  not  and 
could  not  have  been  passed  on  when  the  judg- 
ment  was  rendered,  but  have  ariaen  since. 
Hence,  we  conclude  that  the  pHndple  which  for- 
bids a  eourt  to  change  its  Jadgment  after  the 
expiration  of  the  tern  at  wtdch  It  waa  rendered 
has  no  application." 

,  otber  ooorta  holding  to  the  same  effect 
under  riudlar  atatntea  Aie  these:  HcBrlde 
T.  McBride,  U9  N.  T,  619,  23  N.  B.  1065; 
Boby  T.  Boby,  9  Idaho,  371,  74  Pac  ftS7,  8 
Ann.  Cas.  00;  BeUly  r.  Beilly.  60  CaL  824. 

In  Griffiths  T.  Oriffltiifl,  71  Wash.  69.  127 
Pac.  586,  upon  a  rehearing  it  waa  held  that 
this  conrt  was  wlthont  Jurisdiction  to  tiear 
original  applications  tor  alimony,  suit  money, 
and  attornej^'s  fees  In  a  divorce  action  pend- 
ing the  appeal,  and  oTerruling  the  former 
holdings  of  the  conrt  npon  that  question. 
Our  attentlou  has  not  been  called  to  the  de- 
cision of  any  court  holding  that  the  trial 
court  does  not  bnve  Jurisdiction  after  the  ap- 
peal has  been  perfected  in  a  divorce  action 
to  make  an  allowance  for  suit  money,  at- 
torney's fees,  or  alimony  pending  the  appeal, 
where  the  reviewing  court  is  without  Juris- 
diction, as  in  this  state,  to  determine  such 
matters.  If  there  are  such  decisionB,  they 
have  not  been  cited,  nor  has  our  Invntlga- 
tton  discovered  any. 

The  plaintiff  cites  the  cases  of  jfitna  Ins. 
Co.  v.  'Hiompson,  34  Wash.  614,  76  Pac.  106, 
and  Gust  v.  Gust,  71  Wash.  76,  127  Pac.  666. 
as  sustaining  his  position.  Neither  of  these 
cases  is  in  point  In  each  of  them  the  subse- 
quent or  collateral  order  entered  by  the  court 
was  a  modification  of  the  previous  judgment 
In  the  present  case,  as  already  Indicated,  the 
subsequent  or  collatenl  order  embodied  a 
matter  not  embraced  In  the  original  Judgment 
and  which  oould  not  have  been  Included  there- 
in. 

121  SometiUng  Is  said  In  tSie  plaintiff's 


brief  relative  to  the  principal  action.  But 
obvlonely  the  appeal  from  the  collateral  order 
does  not  bring  up  tor  review  questions  Involv- 
ed in  the  principal  action  In  which  the  aK>cal 
has  been  dismissed. 
The  Judgment  will  be  affirmed. 

CROW,  MOUNT,  ELLIS,  and  FULLER- 
TON,  JJ.,  concur. 


SCHIRMER  V.  SCHIRMER.    (No.  12032.) 
(Supreme  Court  of  Washington.   Feb.  1,  1915.) 

1.  DiVOBOB  (i  167*)— GROUMDB— CBUatfTT  BY 

Sach  Pabt;. 

Where  a  husband  and  wife  had  each  mis- 
treated the  other,  and  violently  accused  the  other 
(tf  infidelity,  and  could  not  live  together  as 
hnaband  and  wife,  a  divorce  was  properly  grant- 
ed to  each  party,  especially  as  a  divorce  in 
favor  of  either  would  necessarily  divorce  both. 

[Ed.  Note.— For  other  caaes,  see  Divorce,  Cent. 
Dig.'H  517,  528-531;  Dec.  Dig.  %  157.*] 

2.  Divorce  (|  252*1— Divimok  of  Pbofkbit— 
DiacaETioN  or  Ootjbt. 

Under  Rem.  A  BaL  Code,  I  980,  providing 
that  on  a  divorce  the  conrt  shall  make  such  dis- 

gosition  of  the  property  as  shall  appear  just, 
1  view  of  the  condition  in  which  the  parties 
will  be  left  by  the  divorce,  the  discretion  of  the 
court  in  distributing  community  funds  waa  not 
abused,  where  a  divorce  was  granted  to  each 
party  for  the  other's  cruel  and  inhuman  treat- 
ment, tiiougb  the  property  given  the  husband 
was  worth  more  than  uiat  given  the  wife,  where 
that  awarded  to  the  wife  was  real  estate,  while 
that  awarded  to  the  husband  was  largely  per- 
sonal property  and  consisted  in  part  of  cor^K)-: 
rate  stock,  the  value  of  wliich  was  speculative 
and  uncertain,  the  husband  was  in  debt  and  was 
required  to  pay  S30  a  month  for  the  care  and 
support  of  the  children,  the  custody  of  which 
was  aw&rded  to  the  wife. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  SS  713-715;  Dec.  Dig  S  252.*] 

3.  DivoBCB  (I  808*)— Suppoar  of  Ghildben— 

SUFFICIBNCT  OF  ALLOWANCE. 

In  a  divorce  suit,  in  which  the  custody  of 
two  boys  12  and  IB  years  old  and  a  girl  6 
years  old  was  awarded  to  the  wife  until  the  fur- 
ther order  of  the  court,  where  it  appeared  that 
the  older  boy  was  industrious  and  had  saved 
out  of  hfs  own  eamiogs  $285,  and  that  the  other 
two  children  were  apparently  dependent  upon 
their  parents,  an  allowance  of  ^0  a  month  to 
be  paid  by  the  husband  to  the  wife  for  the  sup- 
port of  the  children  did  not  appear  insufficient. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  U  801,  802;  Dec.  Dig.  S  308.*] 

4.  DivoBCB  (S  288*)— Appeal— C09I8. 

Wh^e,  ta  a  divorce  suit,  all  of  the  personal 
property  was  awarded  to  the  husband,  while  the 
wife  was  given  real  estate,  for  which  there  was 
no  ready  sale,  and  apparently  had  no  ready 
money,  on  affirmance  on  the  wife's  appeal,  the 
husband  would  be  required  to  pay  the  costs. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  S  772;  Dec.  Dig.  i  288.*] 

Fullerton  and  Crow,  JJ.,  dissenting. 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Wm.  A.  Huneke, 
Judge. 

Action  by  Katie  Schirmer  against  W.  B. 
Schlrmer,  for  a  divorce.   From  a  decree 
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gTfmtlng  a  divorce  to  eadi  party,  plalnttS 
appeals.  Affirmed. 

W.  B.  Mitchell,  of  Spokane,  for  appellant. 
HcGarthy.  Edge  &  Oleland,  of  Spokuie,  for 
reeipondent 

MOUNT,  J.  Tbls  acUfm  waa  bronght  by 
tbe  plaintiff  to  obtain  a  divorce  from  her 
husband  on  the  gronnda  of  craelty  and  In- 
fidelity. The  plaintiff  prayed  for  a  division 
of  tbe  property  and  the  custody  of  the  three 
minor  children.  The  de/endaiit,  in  answer 
to  the  romplalnt,  denied  the  allegations  of 
cruelty  and  Infidelity  alleged  In  the  complaint, 
and  filed  a  crosa-complalnt  seeking  a  divorce 
from  bis  wife  upon  alleged  grounds  of  cruel- 
ty. Upon  these  issues  the  case  was  tried  to 
the  court  and  romlted  In  findings  to  the  ef- 
fect that  each  of  the  parties  had  been  guilty 
of  cruel  and  inhuman  treatment  toward  the 
other,  sudi  as  to  render  It  ImpoBSlhle  for  the 
parties  to  live  longer  together  as  husband 
and  wUe,  and  concluded  that  each  was  en- 
titled to  an  absolute  decree  of  divorce  from 
the  other.  The  custody  of  the  children  wi^ 
awarded  to  tbe  plaintiff  until  the  further  or- 
der of  the  court  The  plalnUfl  was  awarded 
all  of  the  real  estate  belonging  to  t^e  partlM, 
with  the  exception  of  one  piece  wldch  stood 
In  the  n^e  of  the  defendant's  brother.  The 
defendant  was  awarded  the  remainder  of 
the  property,  consisting  ot  m<Htgagea,  cash 
on  band,  and  stocks.  The  defendant  was  re- 
quired to  pay  to  tbe  plainUfl  fSO  par  month, 
until  the  furthra  order  of  the  court*  f6r  the 
support  and  care  of  the  children.  The  de- 
fendant was  also  ordered  to  pay  $250  for 
attorney's  fees.  He  was  further  ordered  to 
pay  to  the  plaintiff  certain  taxes,  assess- 
ments, and  water  rent  due  upon  tlie  premises 
decreed  to  the  plaintiff.  The  plaintiff  has 
appealed  from  the  decree  so  rendered,  con- 
tending, first,  that  the  evidence  was  Insuffi- 
cient upon  whidi  to  base  a  finding  that  the 
defendant  was  entitled  to  a  decree  of  di- 
vorce. 

[1]  It  is  apparently  conceded  that  a  di- 
vorce was  properly  granted  to  the  appellant, 
because  no  question  Is  made  against  the  find- 
ing that  the  respondent  had  been  guilty  of 
cruelty  toward  lUs  wif&  If  a  decree  ot  di- 
vorce is  granted  In  f&vor  of  one  of  the  spous- 
es, both  are  thereby  necessarily  divorced.  If 
we  should  conclude,  therefore,  that  the  court 
erroneously  declared  the  respondent  guilty 
of  cruelty,  the  result  would  not  for  that  rea- 
son necessarUy  be  changed.  The  only  result 
which  would  follow  is  that  no  blame  would 
attach  to  the  appellant  In  short,  the  appel- 
lant's contention  upon  this  question  is  based 
upon  sentiment  rather  than  substonce.  in 
view  of  this  conclusion,  the  result  will  not  be 
changed,  even  U  we  should  conclude  that 
the  appellant  was  blameless.  We  shall  not 
dlscius  tbe  case  further  than  to  say  that  we 
have  read  the  evidence  with  some  care  and 
fhjd  that  the  parties  had  not  lived  together 


as  man  and  wUe  for  a  i>erlod  of  aiz  years 
prior  to  the  date  the  action  was  bronght; 
that  dnrliw  tliis  time  they  had  mistreated 
each  other  and  accused  each  oOier  violently 
of  infidelity;  that  the  respondent  was  t3ie 
a^tressor  upon  most  occasions,  and,  U  more 
blame  is  to  be  attached  to  one  than  to  the 
other,  It  should  be  i^aced  upon  the  respMid- 
ent  It  IB  apparent  tliat  the  parties  cannot 
live  together  as  husband  and  wife,  and  that 
a  divorce  has  been  inoperly  granted. 

[2]  It  Is  next  argued  by  tbe  appellant 
that  ,  there  was  an  unequal  and  unjust  divi- 
sion of  the  property.  The  evidence  uixm  Oie 
value  of  the  property  la  not  definite  or  cer- 
tain. The  appellant  claims  tbat  the  value 
of  tbe  property  awarded  to  the  defendant 
was  largitly  In  excess  of  tliat  awarded  to  ber. 
It  may  be  tm^  tliat  the  property  awarded  to 
the  defendant  was  somewhat  greater  than 
that  awarded  to  tbe  plaintiff.  The  property 
awarded  to  the  defendant,  wllii  the  exc^ 
Hon  of  one  ^ece  of  land  standing  In  tbe 
aame  of  his  brother,  was  all  personal  prop- 
erty, some  of  which  consisted  of  stocks  in 
corporations,  the  vaiae  of  which  was  and  Is 
speculative  and  unc^taln.  There  were  two 
mortg^^  <tf  abont  the  value  of  $8,000. 
There  was  some  money  in  tlie  bank,  Bie 
amount  of  which  is  not  clearly  shown  the 
evidence.  Tbe  defendant  was  in  debt  in 
about  the  sum  of  $1,S00.  He  was  required  to 
pay  to  the  plaintiff  fSO  per  month  for  tlie  care 
and  Buinmrt  of  the  children.  He  was  also  re- 
quired to  pay  the  attorney's  teeB  in  the  case, 
and  the  coists,  and  was  required  to  make  otl^ 
er  small  payments.  A  wide  dlseretlini  Is  giv- 
en to  the  trial  court  by  section  968  of  Bern. 
&  BaL  Code  in  the  dl8trUmtl<a  of  the  com- 
munity funds.  We  are  not  convinced  tmm 
the  evidence,  nor  fay  the  a^umoit  of  coun- 
sel, that  the  court  abused  Its  discretion  In 
tbe  division  at  tbe  property. 

[3]  The  8iM»eUant  also  argues  that  the  tri- 
al court  erred  to  allowing  but  $80  per  month 
for  the  maintenance  ct  the  (Children.  There 
are  three  minor  childruu  The  oldest,  at  the 
time  of  the  trial,  was  a  boy  16  years  of  age; 
the  next  was  a  boy  of  about  the  age  of  12; 
and  the  yoimgest  was  a  girl  of  abont  the  age 
of  6.  It  was  shown  opon  the  trial  that  the 
older  boy  was  todnstrlgus,  and  had  saved  out 
of  his  own  earnings,  at  the  time  at  the  trial, 
$285.  The  other  two  children,  so  far  as  tlie 
evidence  -shows,  were  entirely  depemlent  up- 
on their  parents.  It  may  be  that  In  a  short 
time  $30  per  month  will  not  be  sufficient  to 
properly  care  for  these  children.  But  at  this 
time  there  is  noting  In  the  record  to  todlcate 
that  $30  per  m<mth  awarded  to  the  plalntifl 
will  not  be  sufficient  We  find  nothing  in 
the  case  which  Justifies  a  reversal,  or  even  a 
modification  of  the  decree  at  this  time. 

[4]  In  view  of  the  fact  that  the  appellant 
appears  to  have  no  ready  pioney,  and  tfaera 
is  not  a  ready  sale  for  the  real  estate,  or 
any  part  thereof,  at  this  time,  and  in  view  of 
the  furtiier  fact  that  tbe  defendant  was 
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awarded  all  ot  the  personal  property  and 
arailable  money  on  hand,  ve  think  It  Is  Jofit 
that  he  should  be  required  to  pay  the  costs 
of  this  appeal,  exclusive  of  attorney's  of 
coonsel  fees. 

We  find  no  ertor  in  the  record,  and  the  de- 
cree Is  therefore  affirmed. 

MAIN,  J.,  concms.  ELLIS,  J.,  concurs  In 
the  result. 

FUIiLEBTON,  3.  1  am  compelled  to  dl»- 
aeat  Cram  tbsi  cuKltulon  reached  by  my  Am- 
Bodatea,  The  trial  court  found,  as  matter 
ot  fact,  that  eaeh  of  the  sponsea  had  bew 
foUty  of  such  a  degiM  of  marital  Infidelity 
towards  the  other  aa  to  canstltate  a  cause 
for  a  dlToroe  w  the  statutory  ground  ot 
cruel  trcatmuit,  and  that  the  parties  could 
no  longer  live  together  as  husband  and  wife. 
It  cmcluded,  as  matter  of  law,  that  each  of 
the  parties  was  oitltled  to  a  divorce,  and 
uitmd  a  decree  awarding  a  dlvwoe  to  each 
ot  them.  The  majority  of  this  court  otm- 
dude  that  the  fkcts  juatlfled  the  findings, 
and  direct  an  affirmance  of  the  decree, 
mtb  the  coDClnalon  as  to  the  facts  I  have 
no  qnarT«i.  I  think  it  proven  that  each  of 
the  parties  has  been  guilty  oi  such  a  degree 
of  cruel  treatm^t  towards  the  other  as 
would  warrant  a  decree  of  divwce  in  that 
other's  favor,  had  be  or  she  been  without 
fault.  My  Quarrel  is  with  the  cniclusion  of 
law  drawn  from  the  facts,  aa  it  seems  to  me 
the  conclusion  Is  not  sustained  by  the  prln- 
dples  of  law  governing  In  such  cases. 

The  form  of  the  decree  Is  somewhat  un- 
usual, but  this  I  shall  not  discuss,  as  I  con- 
clude that  It  1b  In  effect  nothing  more  than 
Is  required  by  the  Code  In  such  cases,  name- 
ly, "a  full  and  complete  dissolution  of  the 
marriage  as  to  both  parties." 

But  it  is  a  principle  of  law,  as  old  as  the 
law  of  divorce  Itself,  that  the  party  seeking 
relief  from  the  marriage  relation  must  come 
Into  court  with  a  clear  conscience  and  with 
clean  hands,  and  be  innocent  of  any  substan- 
tial wrongdoing  towards  the  other  party  of 
a  like  nature  of  which  he  or  sbe  complains; 
that  divorce  Is  a  remedy  for  the  innocent  as 
against  the  guilty,  and.  If  the  party  seeking 
the  divorce  has  been  guilty  of  a  like  viola- 
tion of  matrimonial  duties  aa  that  of  which 
complaint  is  made,  the  action  must  be  dis- 
missed and  relief  denied.  This  Is  the  prin- 
ciple upon  which  the  doctrine  of  recrimina- 
tion rests,  and  all  of  the  courts  agree  that 
it  is  a  defense  to  an  action  of  divorce,  based 
upon  a  specific  ground,  to  show  that  the 
complaining  spouse  has  been  guilty  of  a  like 
oCFcnse,  although  they  may  not  be  unanlmojs 
upon  the  question  whether  a  like  result  fol- 
lows when  the  wrongs  are  dissimilar  in  na- 
ture. I  need  not  cite  authorities  to  prove 
tbese  propositions.  They  can  be  found  In 
nnv  work  treating  upon  the  subject  of  mar^ 
liage  and  dlTorca. 


Our  statute,  also.  It  seems  to  me,  can  bear 
no  other  construction.  The  opening  sentence 
of  the  chapter  on  divorce  and  alimony  pro- 
vides that  divorces  may  be  granted  on  ap- 
plication "of  the  party  Injured,"  for  the 
causes  therein  defined,  and  clearly  there  can 
be  no  legal  injury  where  the  conduct  of  the 
one  party  has  been  iio  more  gross  than  the 
conduct  of  the  other.  Such,  moreover,  has 
beeu  heretofore  our  uniform  construction  of 
the  statute.  McDougall  v.  McDuugall,  5 
Wash.  a02,  32  Pac.  749;  Colvin  v.  Colvln, 
15  Wash.  400,  46  Pac.  1029;  Stanley  v.  Stan- 
ley, 24  Wash.  460,  64  Pac.  732;  Wheeler  v. 
Wheeler,  38  Wash.  491,  80  Pac.  762 ;  Blck- 
ford  V.  Bickford,  67  Wash.  639,  107  Paa 
837;  Pierce  v.  Pierce,  68  Wash.  415,  128 
Pac.  598;  Ellis  v.  Ellis,  77  Wash.  247,  137 
Pac.  453. 

The  case  is  not  aided  by  the  finding  to  the 
effect  that  the  court  Is  satisfied  that  the  par- 
ties can  no  longer  live  together.  While  it  is 
true  the  Code,  after  enumerating  certain 
specific  causes  for  wiilch  a  divorce  may  be 
granted,  provides,  "And  a  divorce  may  be 
granted  upon  application  of  either  party  for 
any  cause  deemed  by  the  court  sufficient, 
and  the  court  shall  be  satisfied  that  the  par- 
ties can  no  longer  live  together,"  this  clause 
has  never  been  held  by  us  to  authorize  a 
divorce  merely  because  the  court  may  be 
satisfied  of  the  fact  On  the  contrary,  we 
have  held  that,  in  addition  thereto,  some 
specific  cause  must  be  found  giving  rise  to 
the  conclusion,  and  that  the  party  In  favor 
of  whom  such  cause  Is  found  has  not  been 
guilty  of  like  misconduct  towards  the  other 
party.  Thus,  lu  McDougall  v.  McDougaU, 
the  governing  principle  is  stated  In  this  lan- 
guage: 

"The  only  theory  upon  which  we  can  account 
for  the  action  of  the  court  beloW  is  that  it  came 
to  the  conclusion  that,  under  all  the.  circum- 
stances of  the  case,  the  parties  would  not  prob- 
ably again  live  together  as  husband  and  wife, 
and  from  that  fact  assumed  that  it;  would  be 
proper  to  decree  a  dissolution  of  the  marriage 
bonds.  There  are  some  who  would  justify  a 
divorce  for  this  reason,  but  for  the  good  name 
of  our  Btate  we  are  glad  to  be  able  to  say  that 
priscipleB  of  this  kind  have  not  yet  taken  the 
shape  of  legal  enactment  here.  As  our  statute 
at  present  stands,  it  is  not  enough  to  authorize 
a  decree  of  divorce  that  the  court  should  find  as 
a  fact  that  the  parties  will  no  loDfjcr  live  to- 
gether as  husband  and  wife.  It  is  neceBsary 
that  there  should  be  found  to  exist  some  of  the 
causes  mentioned  in  the  statute  in  favor  of  the 
ouc  as  against  the  other  party,  and  that  the  par- 
ty in  favor  of  whom  such  cause  of  divorce  is 
found  has  not  been  guilty  of  like  misconduct 
against  the  other  party." 

So  in  Colvin  v.  Colvln  it  was  said: 

"We  do  not  think  it  was  intended  by  the 
Legislature  that  a  divorce  should  be  granted  in 
every  case  wherein  it  should  be  found  'that  the 
parties  can  no  lonfier  live  together' ;  and  where, 
as  here,  their  failure  to  live  together  is  due  to 
their  own  obstinacy  and  stobbornness,  we  think 
a  divorce  should  be  denied.  It  is  not  the  policy 
of  the  law  that  divorce  should  lie  granted  merely 
because  parties  'from  unruly  temper'  or  mutual 
wningliugs  live  unhappily  together.  In  order 
to  have  relief.  It  is  not  required  that  the  party 
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complaining  should  be  wholly  without  fault,  for 
the  law  recognizes  the  weakness  of  human  na- 
ture, and  measures  the  conduct  of  the  parties 
b7  the  standard  of  common  experience.  But 
where  the  parties  to  a  divorce  suit  are  in  pari 
delicto,  the  conduct  of  each  being  a  constant  ag- 
gravation to  further  offense  by  the  other,  no 
divorce  will  be  granted  at  the  instance  of  either 
party." 

In  t2ie  case  ,of  mils  t.  BlUs  It  was  said: 
"Whatever  may  be  the  oi^ton  of  the  individ- 
ual judge  as  to  the  deidrabiUty  of  parties  con- 
tinuing in  the  marriage  relation  when  they 
have  Tost  that  mutual  respect  and  affection 
which  is  the  basis  of  the  relation,  that  relation 
can  only  be  legally  severed  when  one  of  the 
parties  to  it  is  guilty  of  such  conduct  toward 
the  other  as  In  law  constitutes  a  ground  for 
divorce.  It  is  not  enough  that  neither  party  has 
any  regard  for  the  other.  Luce  v.  Luce,  16 
Wash.  60S,  47  Fac.  21.  Nor  can  irascibility  of 
temper,  nor  a  disposition  to  quarrel  over  trifles, 
be  regarded  as  cruelty,  within  the  meaning  of 
that  expression  In  divorce  statutes.  Branscbeld 
T.  Branscheid,  27  Wash.  808,  07  Fac.  812.  Nor 
is  it  sufGcient  that  the  parties  will  no  longer 
live  together  in  peace  and  harmony.  McDougall 
T.  McDou^rall,  5  Wash.  802.  32  Pac.  749 ;  Col- 
vitt  V.  Colvin.  16  Wash.  490,  46  Pec.  1029; 
Stanley  v.  Stanley,  24  Wash.  460,  64  Pac  732; 
Wheeler  v.  Wheeler,  38  Wash.  491,  80  Pac. 
762;  Bickford  v.  Bickford,  67  Wash.  639,  107 
Pac.  837 ;  Pierce  v.  Pierce,  68  Wash.  415,  123 
Pac.  698,  Uuhappiness  between  husband  and 
wife  is  to  be  deplored;  but,  when  such  a  con- 
dition arises  between  them  because  of  mutual 
neglect,  the  remedy  is  not  the  courts,  but  ref- 
ormation of  individual  conduct.  The  case  being 
triable  here  de  novo,  this  record  has  been  read 
in  the  light  of  the  complaints,  and  we  cannot 
6nd  evidcDce  supporting  the  claims  of  either 
party  to  justify  us  in  holding  that  a  divorce 
should  be  granted  against  the  other.  Neither 
can  ve  say  that  one  party  or  the  other  is  the 
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cause  of  the  situation  in  which  we  find  them. 
The  husband  holds  the  wife  blamable,  and  th« 
wife  accuses  the  husband.  Neither  produces  any 
corroboration  worth  mentioning.  We  are  there- 
fore driven  to  hold,  as  the  lower  court,  that 
neither  has  sustained  a  cause  of  divorce  against 
the  other.  We  differ  with  the  lower  court  only 
In  its  BiiBoancement  that,  under  aucfa  circnin- 
Btances,  the  best  interests  of  society  and  the 
state  demand  the  annulment  of  this  marriaKe." 

So  In  the  case  at  bar,  dnoe  it  has  been 
found  that  the  Kttrtles  bare  been  gnlltjr  of  a 
Wa  (rftaise  towards  the  other  ot  that  which 
ctHnplaInt  to  made,  it  is  no  gronnd  for  a  di- 
vorce that  tibe  court  maj  bdfeve  that  they 
can  DO  longer  live  together.  Nor  is  It  any 
ground  for  granting  the  divorce  In  the  first 
instance,  or  tor  affirming  the  decree  In  this 
court,  that  the  parties  themselves  do  not 
suggest  the  qnestloii  I  have  dlscnssed.  Har^ 
rlage  is  a  status  or  instttudcHi  as  well  as  a 
contract,  and  in  It  tlie  state,  as  w«U  as  the 
several  parties  thereto,  has  an  interest.  It 
Is  the  du^  of  the  court,  therefbre,  as  the 
representative  of  the  states  Interest,  to  deny 
the  divorce  when  it  is  made  to  appear  that 
the  complainii^  party  has  been  goilty  of 
conduct  towards  the  other  party  of  a  like 
nature  of  wlUch  be  or  eAie  complains,  wheth- 
er pleaded  or  suggested  by  the  other  party 
or  not 

In  my  opini<m  the  fmly  decree  properly  to 
be  entered  Is  one  denying  ttu  dlrmoe,  and  I 
think  tbB  court  errs  in  Its  oBder  itf  affirm- 
ance. 

CBOW,  J.,  eoaeaxB  in  tiie  dlosent 
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PETTET  v.  JOHNSTON  et  aL    (No.  11769.) 

(Supreme  Ckiurt  of  WaBhlnston.   Jan.  29, 1910.) 

1.  Contracts  (|  849*)— Bbkaoh— Etidencb— 
Pbicb. 

In  an  action  on  a  contract  for  work,  where 
the  testimony  ts  conflicdng  aa  to  tbe  price 
agreed  on,  evidence  of  the  value  of  the  work  at 
toe  time  of  tbe  making  of  the  contract  is  admis- 
sible to  show  the  agreed  price. 
[ESd.  Note.— For  other  cases,  see  Contracts, 


Cent  Dig.  ||  1096, 17S1-1784, 1788-1798. 1809, 
1-1814,  1817,  1818;  Dec.  Dig.  S  849.*] 


ISU- 


2.  Appeax  and  Erbob  Q  882*)— Questions 

Bbviewablb—Invitbd  Ebbob. 

A  parts',  who,  by  obj^ons,  succeeds  in  ex- 
dnding  evidence  to  establish  a  fact,  ma^  not 
complain  of  tbe  subsequent  exclusion  of  evidence 
offered  by  him  for  tbe  same  purpose,  for  the  er- 
ror, if  any,  was  invited  by  him. 

[Ed.  Notfc^For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  8591-3010;  Dec  Dig.  | 
882.*] 

Department  1.  Appeal  from  Superior 
Conrt,  Snohomish  Coonty;  Guy  O.  Alston, 
Judge. 

Action  by  R.  C.  Pettet  against  Elmer  B. 
Johnston  and  another.  From  a  judgment  for 
plalntUT,  defendants  appeal.  Affirmed. 

Ooleiaan,  Fogarty  A  Anderson,  of  Everett. 
tcx  appisllants.  Stlger  ft  Dally,  of  Everett, 
for  respondent 

CBOW.  J.  Action  by  B.  a  Pett^  against 
Elmer  B.  Joboston  and  Jeasle  M.  Johnston, 
Us  wlfd.  to  recover  the  amount  alleged  to  be 
doe  on  a  contract  for  clearing  land  and  for 
extra  work.  From  a  verdict  and  Judgment 
In  plaintiff's  favor,  the  defendants  have  ap- 
plied. 

The  respondent  alleged  tliat  on  or  about 
October  1,  ISIO,  he  altered  into  an  oral  am- 
tract  with  appellants,  whereby  he  agreed  to 
dear,  about  eight  acres  of  land  for  9125  per 
acre;  that  he  performed  his  contract;  that 
he  also  performed  extra  work  of  tiie  value  of 
flOO  at  apiwllants'  request;  and  that,  after 
allowing  appellants  all  credits  to  whl^  they 
are  entitled,  they  were  Indebted  to  him  In  the 
sum  of  ¥071.17,  for  which  he  ashed  judgment, 
with  Interest  An>ellants  demled  that  the 
tract  to  be  Cleared  contained  more  than  6% 
acres;  dmiled  that  they  agreed  to  pay  re- 
spondent $125  per  acre ;  denied  that  respond- 
ent had  completed  bis  contract ;  alleged  that 
it  would  cost  flOO  to  complete  it;  and  con- 
tended that  respondent  contracted  to  do  all 
of  the  work  for  the  agreed  sum  of  $600. 
From  this  statement  of  the  Issues  it  is  ap- 
parent that  the  one  question  Involved  was 
whettwr  the  contract  price  was  to  be  $125 
per  acre,  or  $500  In  all.  Appellants  called 
one  I.  L.  Todd,  a  competent  and  qualified 
witness,  and  asked  him  what  It  would  be 
worth  to  clear  such  land  as  appellants'.  To 
this  question  respondent's  objection,  on  the 
ground  that  It  was  immaterial  and  irrele- 
vant, was  sustained.  Thereupon  appellants 
offered  to  prove  by  the  witness  that  be  had 


examined  similar  land  In  the  immediate 
neighborhood  belonging  to  the  appellants, 
and  that  the  value  of  clearing  such  land 
would  not  exceed  $80  per  acre.  To  this  offer 
respondent's  objection  was  also  sustained. 

[1]  Appellants  now  contend  that,  aa  a  dis- 
pute arose  between  the  parties  with  refer- 
ence to  the  contract  actually  made  and  the 
contract  price,  the  evidence  offered  should 
have  been  admitted,  not  for  the  purpose  of 
establishing  a  contract,  but  for  the  purpose 
of  famishing  circumstantial  evidence  as  to 
which  contention  of  the  parties  was  correct 
In  support  of  this  position  appellants  cite 
Wheeler  v.  Buck  &  Co.,  28  Wash.  679,  63 
Pac.  566;  Dlmmlck  v.  Collins,  24  Wash.  78, 
63  Pac.  1101;  Coey  v.  Darknell,  25  Wash. 
618,  65  Pac.  760;  Warwick  v.  Hitchlngs,  60 
Wash.  140.  06  Pac,  960 ;  Robertson  t.  O'Ndll, 
67  Wash.  121,  120  Pac.  884. 

There  is  no  question  but  that  this  class  of 
evidence  is  ordinarily  competent  and  admis- 
sible in  cases  of  this  character  for  the  purpose 
which  appellanta  urge.  In  Wheeler  v.  Bock 
&  Co.,  supra,  we  said : 

"In  an  action  on  a  contract  for  work,  when 
the  testimony  is  conflicting  as  to  tbe  price 
agreed  upon  for  tbe  work,  It  is  competent  to 
show  the  value  of  such  work  at  the  time  the 
contract  was  made,  as  tendhig  to  show  what 
the  agreed  price  was." 

[1]  We  are  of  tbe  c^dnlon,  however,  that 
appellants  are  not  in  a  positton  to  take  ad- 
vantage of  tills  alleged  error.  Tlie  record 
shows  that,  when  respondent  was  introduc- 
ing his  evidence  for  the  purpose  of  showing 
the  contract  whidi  be  alleged  was  made,  be 
produced  «ie  A.  O.  Gtovish,  a  competent  wit- 
ness, and  asked  the  following  questions:' 

"Q.  Do  you  know  what  it  Is  worth  to  clear 
such  land  as  that,  take  it  all  tof^ether  as  a  Job? 
A.  Why,  I  have  done  such  work  on  a  job.  Q. 
What  would  it  be  worth  to  clear  aacb  land? 
Mr.  Anderson  (attorney  for  appellants):  Ob- 
jected to  as  immaterial.  (Snstamed.  Question 
withdrawn.)" 

It  will  thus  be  noticed  that  the  first  ob- 
jection to  this  class  of  evidence  was  made  by 
appellants  and  sustained  by  the  trial  court; 
that,  after  the  objection  was  sustained,  re- 
spondent submitted  to  the  ruling  of  the  court 
and  withdrew  the  question.  The  first  ruling 
of  the  court,  that  this  evidence  was  inad- 
missible, was  procured  by  appellants  them- 
selves. If  the  ruling  was  erroneous,  tbe  er- 
ror was  Invited  by  them.  This  being  true, 
it  Is  apiMirent  that  appellants  are  now  In  no 
position  to  take  advantage  of  the  error  wblch 
they  Invited  and  now  urge. 

Appellants  urged  the  exclusion  of  this  evi- 
dence as  error,  Ui  presenting  their  motion  for 
a  new  triaL  In  passing  upon  the  motion,  the 
trial  Judge  well  said : 

"I  do  not  think  that  the  defendant  la  in  a  po- 
sition, after  having  obtained  a  rulioe  from  the 
conrt  that  such  evidence  is  immaterial,  to  now 
predicate  error  on  tbe  court's  sustaining  an  ob- 
iection  to  similar  testimony  proposed  by  the 
plalntiir." 
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Appellants  In  th^r  brief  seek  to  meet  this 
suggestion  bj  sf^ng: 

"The  coart  appears  to  be  of  the  opinion  that 
errors  can  be  set  off  againBt  each  other  so  long 
as  the;  have  occurred  in  the  offer  of  testimoti; 
by  the  opposing  parties  to  the  suit." 

If  appellants  had  first  ottered  to  Introduce 
this  evidence,  and  respondent  bad  objected, 
and  tbereafter  respondent  bad  songbt  to  In- 
troduce it,  tbe  situation  of  the  parties  would 
be  different.  But,  as  above  suggested,  the 
ruling  was  first  procured  by  the  appellants 
themselves,  and  It  is  a  well-settled  mle  of 
practice  that  no  advantage  can  be  taken  of 
invited  error  by  the  party  who  Invited  It 
2  Rul.  Case  Law,  S  IQS. 

The  Judgment  is  affirmed. 

OHADWIGK,  MAIN,  and  ELLIS,  JJ.,  con- 
cur. 


STATE  ex  rel.  DOW,  Proa  Atty.,  v.  NICH- 
OLS et  al.   (No.  12098.) 

(Supreme  Court  of  Washington.   Jan.  29, 
1916.) 

1.  NUISAWCE  (S  81*)— Abatkmbwt— Statotb— 
Knowisdok  of  Owneb. 

Where  it  ai^are  that  prostitution  is  be- 
ing carried  on  in  a  hotel  with  the  knowledge  of 
the  tenants,  the  nuisance  may  be  abated  under 
Laws  1913,  p.  891,  §  1,  mulring  the  building  and 
grounds  upon  which  a  house  of  prostitution  ex- 
tats  a  "nuisance,"  and  section  2,  aathorizing  an 
actioD  in  equity  against  such  nuisance,  though 
theve  is  no  evidence  that  the  owner  of  the  build- 
ing had  knowledge  of  the  existence  of  the  prosti- 
tution. 

[Ed.  Note.— For  otlier  eaaea,  see  Nolaanoe, 

Cent  Dig.  J  198;  Dec.  Dig.  |  81.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Nuisance.] 

2.  Jdbt  (§  14*)— Bight  to  Juet  Trial— Equi- 
table Actioct— Abatement  of  Ndjsancb. 

The  action  to  abate  the  nuisance  being  one 
in  equity,  defendants  have  no  right  to  a  trial  by 
jury. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  n  40-60,  66-83;  Dec.  Dig.  {  14*} 

Department  2.  Appeal  from  Superior 
Court,  Fierce  Ooonty ;  Bi.  h.  Ollfford,  Judge. 

Actloii  by  the  State,  on  relatkHi  of  Lorenso 
Dow,  Prosecuting  Attorney,  against  W.  B. 
Nichols  and  others.  Jui^ment  for  the  plain- 
tiff, and  defendants  appeal.  Affirmed. 

G.  M.  RiddeU,  A.  B.  Titlow,  and  A.  O.  Bur- 
melster,  all  of  Tacoma,  for  appellants.  Lor- 
enzo Dow  and  A.  B.  Comfort,  tioth  of  Taco- 
ma, for  respondent 

MAIN,  J.  The  purpose  of  this  action  was 
to  abate  a  nuisance  and  enjoin  the  continu- 
ance thereof.  In  the  complaint  It  Is  alleged 
that  on  and  from  some  time  prior  to  October 
18,  1918,  a  certain  building  or  hotel  known 
as  the  Wllber,  In  the  city  of  Tacoma,  "was 
used  for  the  purpose  of  lewdness,  assignation, 
and  prostitution,  and  said  place  was  at  said 
time,  and  Is  now,  a  nuisance  under  the  stat- 
utes of  the  state  of  Washington."  The  own- 


ers of  the  hotel  aa  well  as  the  lessees  were 
made  parties  defendant  They  answered 
separately  denying  the  existence  of  the  nui- 
sance. After  the  Issues  bad  beeil  thus  fram- 
ed the  defendants  demanded  a  jnry  trial. 
This  by  the  trial  court  was  refused.  The 
cause  was  tried  to  the  court  and  a  finding 
made: 

"That  on  and  prior  to  the  18th  day  of  Oc- 
tober, 1913,  said  building  together  with  the  fix- 
tures, furniture,  and  movable  property  therein, 
was  used  for  the  purpose  of  lewdness,  asslgna- 
tioD,  and  prostitution. 

A  Judgment  was  entered  abating  the  nui- 
sance and  closing  t£e  pn^wrty  far  a  period 
of  six  months.  From  this  Jodgmoit  tbe  de- 
fendants appeal. 

In  the  briefs  two  questions  are  argued: 
First,  whether  the  finding  that  the  building 
was  used  for  the  purpose  of  lewdness,  as- 
signation, and  prostitution  Is  sustained  by 
the  evidence ;  and,  second,  whether  the  trial 
court  erred  In  denying  a  Jury  triaL 

I.  The  actios  was  broo^t  under  diapter 
127,  p.  8&lt  Laws  of  1913,  generally  known  as 
the  red  U&t  law.  Section  1  ot  this  act  Is 
dual  in  its  provisions.  It  Is  there  provided 
that  whoever  sbaU  erect,  establish,  mslnmln, 
continue,  use,  own,  or  lease  any  building  or 
place  used  for  the  parpoee  of  lewdneas,  a»- 
slgnatlon,  or  piostltation  is  gulUy  of  a  nui- 
sance; and  also  that  tbe  building  or  place  or 
tbe  ground  Itself  in  or  upon  wUdi  lewdness 
assignation,  or  proaUtnUon  is  omdncted, 
permitted,  or  carried  on,  contlnueB  or  exists, 
and  the  fomlture,  fixtures,  musical  Instm- 
ments,  and  contacts,  are  declared  a  nuisance. 
Section  2  of  tbe  act  provides  that  the  prose- 
cuting attcHmey,  or  way  dtiien  of  tbe  county 
may  maintain  an  action  in  equity  In  the 
name  of  tbe  state.  The  present  actlcm  Is  one 
in  equity,  and  Is  broa^  under  tbe  second 
provision  of  section  1  of  tbe  Bct,  wbldi  makes 
the  place  or  building  a  nnisanoe,  and  not  nn- 
der  the  first  provision,  which  makes  the  per- 
son subject  to  be  prosecuted  by  indictment  or 
informatlcm. 

[1  ]  The  appellants  claim  that  the'  evldoiee 
does  not  show  that  lewdness  or  prostitution 
was  conducted  or  carried  on  In  tbe  building 
mentioned.  This  presents  a  question  of  fact 
The  statement  of  facts  covers  approxtmatdy 
22Q  pages.  Tbe  appellants'  abstract  of  Oie 
evidence  covers  less  than  2  pages  of  typewrit- 
ten matter.  It  does  not  set  forth  the  evi- 
dence of  the  various  witnesses"  in  narrative 
form,  nor  contain  references  to  the  state- 
ment of  facts,  as  required  by  the  statute  and 
the  court  rules.  The  abstract  covers  the 
evidence  In  general  terms,  and  is  denominat- 
ed by  the  abstracter  as  a  "synopsis"  of  the 
evidence.  No  motion  was  Intwposed  to  strike 
this  abstract  The  respondent  filed  a  supple- 
mental abstract  setting  forth  the  testimony 
of  certain  of  Its  witnesses  In  narrative  form. 
Considering  the  testimony  as  it  is  found  in 
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mese  two  abstracts.,  there  le  no  anestion  bat 
what  the  flndli^  of  the  trial  court  Is  sus- 
tained by  the  evidence.  From  the  evidence 
abstracted  it  plainly  appears,  not  only  that 
proatltntkni  waa  carried  on  In  the  place  men- 
tioned, bnt  that  this  was  with  the  knowledge 
of  one  of  the  tenants.  It  la  said,  however, 
that  the  owners  ai  the  property  had  no 
knowledge  of  the  existence  of  tbe  nuisance. 
This  Is  donbtless  true.  But  the  fact  that  the 
owners  bad  no  knowledge  that  prostitution 
was  being  carried  on  at  the  place  mentioned, 
would  furnish  no  reason  why  the  court 
should  not  abate  such  nuisance  if,  In  fact.  It 
existed. 

It]  IL  The  appellants  argue  thMr  assign- 
ment of  error  based  upon  the  refusal  of  the 
court  to  grant  a  Jury  trial,  but  cite  no  au- 
thority sustaining  their  position.  As  al- 
ready stated,  this  action  was  bronght  on  the 
equity  side  of  the  court  Under  the  statute 
the  building  or  place  where  prostitution  is 
carried  on  is  made  a  nuisance,  and  an  action 
Id  equity  is  authorized  to  abate  and  enjoin 
the  existence  of  such  a  nuisance.  It  Is  com- 
mon learning  that  In  an  equitable  action  a 
Jury  trial  cannot  be  demanded  as  a  matter 
of  right  Independent  of  the  statute,  an 
equity  court  has  power  in  proper  cases  to 
abate  and  eujoln  a  bawdyhouse  as  a  nuisance. 

In  IngersoU  v.  Rousseau,  35  Wash.  92,  76 
Pac.  513,  1  Ann.  Cas.  35,  speaking  upon  the 
contention  that  there  was  a  plain,  speedy, 
and  adequate  remedy  at  law,  and  that  there- 
fore the  right  did  not  exist  In  equity,  the 
court  said: 

"The  second  contention  of  the  appellant,  while 
not  entirely  free  from  difficulty,  we  think  Is  also 
without  merit  It  will  be  remembered  that 
courts,  of  equity  have,  from  the  earliest  times, 
exercised  JurisdictioD  to  prevent  and  abate  pub- 
lie  nuiaances,  notwithstanding  there  has  concur- 
rently existed  the  common-law  remedies  of  in- 
dictment and  action  on  the  case.  The  jurisdic- 
tion was  grounded  on  the  inadequacy  of  tbe 
legal  remedies;  it  beinf?  within  the  power  of 
courts  of  equity,  not  only  to  abate  an  existing 
noisancfl,  but  to  do  what  the  courts  of  law  could 
not  do — interpose  and  prevent  threatened  nui- 
sances, and,  by  a  perpetual  injuncticoi,  make 
tluir  remedies  effectual  throughout  all  future 
time.  •  •  *  Precedents  are  abundant  where 
equity  has  interfered  by  injunction  to  prevent 
and  abate  public  nuisances  against  which  there 
existed  the  same  common-law  remedies  of  in- 
dictment and  action  on  the  case  that  eiiiBted 
ajcainst  the  maintenance  of  a  bawdyhouse"— 
citing  authorities. 

In  State  v.  Jordan,  72  Iowa,  377,  84  N.  W. 
286,  tbe  Supreme  Court  of  the  state  of  Iowa, 
In  an  action  brought  under  a  statute  which 
made  the  place  where  intoxicating  liquors 
were  sold  unlawfully  a  nuisance,  held  that 
the  defendant  could  not  demand  a  Jury  trial 
as  a  matter  of  right   It  was  there  said: 

"It  is  insisted  that  the  statute  is  in  conflict 
with  the  Constitution  of  the  United  States,  for 
the  reason  that  it  denies  defendant  the  right  of 
trial  by  Jury,  deprives  her  of  her  property  with- 
out due  pi-ocess  of  law,  and  authorizes  punish- 
ment without  indictment  by  a  grand  jury.  It  is 
sufficient  to  say,  in  reply  to  these  objections. 


that  the  action  Is  brought  in  chancery  to  r^ 
strain  the  maintenance  of  a  nuisance— a  subject 
of  equitable  cognizance  before  the  statute  was 
enacted— and  that  the  right  to  trial  by  jury  in 
chancery  cases  Is  not  secured  by  any  constitu- 
tional provision.   •   •   • " 

The  trial  court  did  not  err  in  refusing  a 
Jury  trial.  Hlad  the  action  been  brought  un- 
der the  first  provision  of  section  1  of  tbe  stat- 
ute by  Information  or  indictment  and  a  Jury 
trial  been  denied,  a  different  question  would 
be  presented. 

The  judgment  will  be  affirmed. 

MOUNT,  ELLIS,  and  CROW,  JJ.,  concur. 


INDEPENDENT  ORDER  OF  FORESTERS 

T.  BONNER  ct  al.   (No.  12070.) 

(Supreme  Court  of  Washington.   Feh.  2,  1915.) 

1.  APPBAL  AMD  ESBOB  (|  089*)  —  TiBOZOT — 

C0«CLUSI  VENE88. 

That  the  Jury  accepted  evidence  of  defend- 
ant does  not  show  passion  or  prejudice  requir- 
ing reversal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §{  3912-3921,  3923,  8924; 
Dec  Dig.  i  999.*] 

2.  DBP08ITI0NB    (S    64*)  —  EXAMINATZOIT  Or 
WlTHEBSES— RESPOCTSIVENESS  OF  AnSWEBS. 

Where  a  witness  testifying  by  deposition 
was  asked  to  state  the  condition  In  which  he 
found  the  vital  organs  of  decedent  when  per- 
forming the  autopsy,  tbe  answer  stating  his  con- 
clusion that  the  c(Hidition  of  the  organs  was 
the  same  as  would  be  caused  by  chronic  alco- 
holism, and  that  the  odor  of  alcohol  was  present 
when  the  autopsy  was  performed,  was  not  re> 
sponsive,  and  was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Depositions 
Cent  Dig.  U  133-141;  Dec  Dig,  8 

8.  Appeal  AtND  Ebbob  Q  1002*)— Vebdici— 

ConCLUSIVEKESS. 

A  verdict  on  conflicting  evidence  will  not 
be  disturbed  on  appeal. 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3985-8937;  Dec.  Dig.  | 
1002.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Henry  L.  Eeman, 

Judge. 

Action  by  the  Independent  Order  ot  For- 
esters against  H.  E.  Bonner  and  another. 
From  a  judgment  for  ^intlff,  d^ndant 
Mrs.  H.  S.  Fender  appeals.  Affirmed. 

Samuel  R.  Stem,  of  Spokane,  for  appellant. 
Charles  P.  Lund,  of  Spokane,  for  respondent 

MAIN,  J.  This  iB  an  action  of  Interpleadr 
er  brought  by  the  plaintiff,  a  fraternal  In- 
surance order,  for  the  purpose  of  having  de- 
termined to  whom  ahonld  be  paid  the  amount 
due  on  a  beneflciary  oertlflcate  Issued  to 
one  V.  R.  Bonner,  and  for  what  amount  the 
plaintiff  Bihould  he  held  liable.  The  certifi- 
cate called  for  the  payment  of  $1,000.  Un- 
der the  rules  of  the  order,  when  any  member 
thereof  used  intoxicants  to  such  excess  as  to 
endanger  his  life,  or  to  materially  affect  the 
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risk  tipon  his  life,  or  directly  or  Indirectly 
cause  his  death,  his  issnrance  or  mortuary 
benefits  were  reducedi 

The  plaintiff  claims  that  the  death  of  Y.  R. 
Bonner  was  accelerated  by  the  use  of  In- 
toxicants, and  that  therefore  the  amount  pay- 
able to  the  beneficiary  was  $577.36.  H.  E. 
Bonner,  the  son,  and  Mrs.  H.  S.  Fender,  the 
former  wife,  both  appeared  In  the  action. 
Prior  to  the  calling  of  the  case  for  trial,  the 
son  filed  a  disclaimer.  Mrs.  Fender  denied 
that  the  deceased's  death  was  accelerated  by 
the  use  of  Intoxicaats,  and  claimed  the  full 
amount  of  the  certificate.  The  cause  was 
tried  to  the  court  and  a  Jury.  The  trial 
Judge,  in  submitting  the  case  to  the  Jury, 
stated  that  the  question  to  be  determined 
was  whether  "deceased  died  of  alcoholism." 
To  this  instruction  no  exception  was  taken. 
The  Jury  returned  a  verdict  for  the  sum  of 
$1,000,  the  full  amount  of  the  certificate. 
Motion  for  a  new  trial  and  motion  for  Judg- 
ment notwithstanding  the  verdict  being  made 
and  overruled,  a  Judgment  was  entered  upon 
the  verdict   The  plaintiff  appeals. 

[1]  It  is  first  assigned  as  error  that  "the 
verdict  was  the  result  of  passion  and  preju- 
dice and  against  the  evidence."  The  testi- 
mony for  the  plaintiff  was  given  by  deposi- 
tions. The  testimony  for  the  defendant  was 
given  orally  before  the  court  and  Jury.  The 
trial  proceeded  with  the  utmost  decorum. 
We  find  nothing  In  the  record  to  Justify  the 
claim  that  the  verdict  was  the  result  of  pas- 
sion and  prejudice.  The  fact  that  the  Juty 
accepted  the  evidence  of  the  defendant  rather 
than  that  of  the  plaintiff  does  not  show  pas- 
sion or  prejudice. 

[2]  The  second  error  assigned  is  upon  the 
ruling  of  the  court  sustaining  an  objection 
to  the  reading  of  an  answer  to  one  of  the 
cross-Interrogatories  found  in  one  of  the  dep- 
osltlons,  and  the  refusal  of  the  court  to  per- 
mit the  reading  of  tfae  antfwer  to  a  question 


In  another  deposition.  By  the  cross-inter- 
rogatory the  witness  waa  asked  to  state  the 
condition  In  which  he  found  the  vital  organs 
of  the  deceased  when  he  performed  the  an* 
topsy.  The  answer  did  not  state  the  condi- 
tion in  which  be  found  such  organs,  but  stat^ 
ed  the  condnslon  of  the  witness  that  the  con- 
dition of  Oie  organs  was  the  same  as  would 
be  caused  by  chronic  alcoholism,  and  that 
the  odor  of  alcohol  was  present  when  the 
autopsy  was  performed.  The  answer  was 
not  responsive  to  the  question.  The  other 
questtott  to  which  the  court  sustained  an 
objection  called  for  a  matter  which  was  not 
relerent  or  material  to  the  Inquiry.  In  these 
rulings  the  trial  court  committed  no  error, 

[8]  It  is  also  claimed  that  the  motion  for 
Judgment  non  obstante  veredicto  should  have 
been  granted.  The  evidence  of  the  plaintiff 
and  that  of  the  defendant  was  not  in  har- 
mony. The  evidence  offered  by  the  defend- 
ant and  the  reasonable  inferences  that  might 
be  drawn  therefrom  were  sufficient  to  sus- 
tain the  verdict.  On  the  other  hand,  the 
evidence  of  the  plaintiff  and  the  reasonable 
inferences  that  might  be  drawn  therefrom 
would  have  sustained  a  verdict  as  contended 
for  by  it  The  disputed  question  was  one  of 
fact,  and  consequently  it  was  for  the  Jury  to 
determine.   The  appellant  in  Its  brief  states: 

"There  Is  but  one  disputed  question  of  fact 
In  this  case,  and  that  is  whether  the  demdent's 
death  was  caused  in  whole  or  in  pait  tnm  tiM 
use  of  alcoholic  beverages." 

The  Jury  having  spoken  upon  the  disputed 
question  of  fact,  and  there  being  evidence  to 
sustain  the  verdict,  it  will  not  be  dl^nrbed 
by  this  court 

There  are  other  assignments  of  error,  all 
of  which  have  been  considered,  but  In  none 
of  them  do  we  find  substantial  merit 

The  Judgment  will  be  affirmed. 

CROW,  MOUNT,  ELLIS,  and  FULLBB- 
TON,  JJ.,  concur. 
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ROSE  T.  Fl^ETCtiEB  et  al.   (No.  1136a) 

{Supreme  Court  of  WaohingtotL    Jan.  22, 
1915.) 

BomfDABIBS    (I  48*)— EgTABUSHUBin^BaX!* 

OONinOff  AND  AOQUIESOENCB. 

Where  adjolDinz  laDdownerB  employed  a 
■nrreyor  to  locate  toe  boandary  tine,  assisted 
in  the  surrey,  and  boilt  a  fence  upon  the  line 
as  sarveyed,  and  thereafter  fanned  the  land 
and  made  conveyancea  with  reference  to  such 
line,  each  line  became  the  boundary  by  agree- 
ment, tbooch  about  20  yaanr  after  the  first  sar- 
Tcy  a  dUzerent  anrwktt  fonnd  sa<^  line  to 
vary  frmu  the  true  booadarr,  especially  as, 
though  surveying  is  theoretically  an  exact 
science,  there  is  often  a  great  difference  in  aur- 
Teys  when  laid  oat  on  tbe  gronnd. 

[EA.  Note. — For  other  cases,  see  Bonndaries, 
CenL  Dig.  H  282-242 ;  Dec  Dig.  S  48.*] 

Department  1.  Appeal  from  Saperior 
Gotirt,  Columbia  County;  Chester  F.  Miller. 
Judge. 

Action  by  Joseph  J.  Bose  against  r<aura 
Fletcher  and  husband.  From  a  judgment  for 
plaintiff,  defendants  appeaL  AfBrmed. 

B07  R*  CahUl  and  A.  V.  Appl^xu,  both  of 
iMyton,  tor  appeUanta.  B.  M.  Stordevant 
and  Hardy  ID.  TTamm,  both  of  Dayton,  for  re- 
qpondent, 

CHADWIGE,  J.  This  action  is  brought  to 
quiet  title  to  a  strip  of  land  lying  alcoig  the 
boundary  line  betweon  the  farms  of  the  plain- 
tiff and  the  defendants.  The  disputed  tract 
la  shown  by  ttie  plat  which  we  have  had  pre- 
pared. 
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The  land  on  the  east  was  originally  owned 
by  the  Fletchers,  and  that  on  the  west  was 
.  originally  owned  by  Rose  and  his  then  wife, 
now  divorced.   In  the  year  1892  Rose  pur- 
chased the  lands  owned  by  Fletcher,  and 


shortly  thereafter  he  removed  the  fence  which 
had  theretofore  divided  the  two  holdings, 
and  cultivated  the  two  tracts  as  one  farm. 
The  land  had  been  cultivated  by  the  respec- 
tive owners  up  to  the  line  fence,  and  the  fnr^ 
rows  had  distinctly  marked  a  fence  row  upon 
the  ground.  In  1899  Roee  and  hla  then  wife 
made  a  settlement  of  their  property  rights. 
Mrs.  Rose  took  all  of  the  west  half  of  this 
land,  describing  It  by  political  subdivisions. 
Rose  took  all  of  the  east  half  describing  It 
In  a  like  way.  In  1901.  Mrs.  Rose  sold  and 
conveyed  all  of  the  west  half  of  the  original 
tract  to  Fletcher.  Shortiy  thereafter  (1902) 
Rose  and  Fletcher  agreed  to  rebuild  the 
fence  on  the  old  line.  A  fence  was  accord- 
ingly constructed  jointly  by  Rose  and  Fletch- 
er, and  the  owners  cultivated  their  land  with 
reference  thereto  for  about  9  years,  when 
defendant  Frank  Fletcher  had  a  surveyor 
run  the  dividing  line.  He  found  It  to  be  364 
inches  out  of  the  way  at  the  north  and  about 
130  Inches  at  the  south,  the  disputed  tract 
measuring  1.46  acrea  We  have  neglected  to 
say  that  In  the  year  1889  Rose  and  Fletcher 
had  employed  a  surveyor  to  locate  the  line 
between  their  respective  holdings.  Both  par- 
ties were  present  and  assisted  in  the  sar\'ey, 
and  immediately  theret^fter  built  tbe  first 
fence,  each  one  buUdlog  onelialf  thereof. 

The  court  found  ttiat  at  the  time  Rose 
conveyed  to  his  fcmner  wife  they  mutually 
agreed  upon  the  line  as  marked  by  the  fence 
row,  and  that  when  Roee  conveyed  to  tbe 
Fletchers  the  fence  row  as  then  located  was 
accepted  and  recognized  by  both  parties  as 
the  true  line.  It  also  appears  by  competent 
evidence  that  the  fence  as  it  now  is  is  on  the 
exact  line  of  the  original  fenc&  From  all 
the  facts  the  court  found  that  what  is  called 
in  the  reccffd  the  first  or  Idvengood  surrey 
defines  the  true  boundary  line,  and  so  de- 
creed. Defendants  have  appealed.  They  rely 
upon  a  rule  stated  In  Bowers  r.  Ledgerwood, 
25  Wash.  14.  64  Paa  036.  that  if  parties  fix 
a  boundary  line  under  a  mistaken  belief  ttiat 
it  is  tbe  true  line,  with  no  intention  to  claim 
or  rellnguleOi  anything  beyond  the  true  lliw, 
they  are  not  bound  by  the  mistaken  line,  al- 
though marked  by  a  fence,  but  must  con- 
form to  the  correct  boundary  when  it  la  as- 
certained. Klncaid  T.  Dormey.  47  Mo.  841; 
Jacobs  T.  Moseley.  91  Ua  4D7,  4  S.  W.  135. 
The  case  does  not  taU  within  that  rule,  for 
clearly  the  owners  of  the  lends  involved  for 
more  than  20  years  acted  upcm  the  boundary 
as  originally  surveyed.  They  farmed  their 
land  and  made  ccmveyanced  with  reference 
thereto.  If  in  such  cases  boundaries  that 
have  been  defined  In  good  faith  and  acted 
upon  and  imcNrovements  made  with  referoice 
thereto  are  to  give  way  whenever  another 
surveyor  comes  along  and  fixes  a  different 
line,  there  would  be  no  security  in  surveys 
at  all.  Although  surveying  is  theoretically 
an  exact  science,  it  is  well  known  that  there 
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is  often  a  great  difference  In  the  work  of 
surveyors  wben  laid  out  on  the  ground;  this 
because  of  liuiccnrate  reading  or  the  ne^- 
genee  or  incompetence  of  many  aiglneers. 
We  bad  occasltHi  to  note  this  fact  In  the 
case  of  Turner  t.  Creech,  68  Wash.  489,  lOS 
Pac.  1084.  The  logic  of  appellants*  position 
Is  that  the  surrey  relied  on  by  tiiem  Is  the 
true  surrey,  because  It  is  the  last  In  -time. 
Obviously  no  such  conclusion  follows;  but, 
if  It  did,  they  are  In  no  better  position.  This 
case  falls  within  tbe  doctrine  of  agreed 
boundaries.  The  rule  announced  in  Turner 
T.  Creech,  supra,  and  Windsor  r.  Sarsfleld,  66 
Wash.  576,  119  Pac  1112,  seems  to  us  to  be 
cwtrolllng.  Tbe  doctrine  ot  Oxeae  cases  is 
amply  sustained  by  tbe  authorltleB,  the  per- 
suasive principle  being  stated  in  Jackson  r. 
Van  Corlaer,  11  Johns.  (N.  Y.)  12S: 

"After  they  [the  parties]  have  deliberately 
settled  a  boundary  line  between  tbem,  it  would 
give  too  much  encouragement  to  the  spirit  of 
litigation  to  look  beyond  such  settlement,  and 
break  up  the  lines  so  established." 

See,  also,  Payne  v.  McBride,  96  Ark.  168, 
131  S.  W.  463,  Ann.  Cas.  1912B,  661;  Jones 
T.  Pasbby,  67  Mich.  469,  35  N.  W.  152,  11  Am. 
St  Rep.  S89;  Loustalot  v.  McEeel,  157  Gal. 
634,  108  Pac.  707;  Blair  t.  Smith,  16  Mo. 
273 ;  Smith  r.  Hamilton,  20  BClch.  438,  4  Am. 
Rep.  398. 

In  the  Jones  Case  it  is  said: 

"Where  parties  by  mutual  agreement,  and 
for  that  express  purpose,  meet  and  fix  a  bound- 
ary line,  and  thereafter  acquiesce  in  tbe  line 
so  e.itabli8hed  between  them,  such  line  will  be 
coDsidered  the  true  line  between  tbem,  not- 
withstanding the  period  of  such  acqoieecence 
falls  short  of  the  time  fixed  by  the'  statute 
of  limitations  for  gaining  title  by  diverse  pos- 
Msslon.** 

In  the  Loustalot  Case,  upon  a  somewhat 
similar  state  of  facts,  the  court  held  that 
when  adjoining  owners  entered  Into  an  agree- 
ment fl^ng  a  dividing  line,  and  both  had 
knowledge  of  all  the  facts,  and  no  deception 
or  fraud  was  practiced  by  eltiier,  that: 

*'It  is  entirely  immaterial  whether  the  par- 
ties were  right  or  wrong  in  believing  that  the 
true  line  was  exactly  where  it  should  be  as 
they  established  it.  They  were  certainly  in 
doubt  as  to  where  it  should  run,  and  adJosted 
the  matter  by  making  a  practical  location  of 
the  line  where  they  tliought  it  ought  to  be, 
and  having  acquiesced  in  it  aa  so  eatablisbed, 
and  having  occupied  their  lands  under  tbe  lo- 
cation for  almost  seven  years— a  longer  period 
than  preserit)ed  by  the  statute  of  limitations 
to  bar  a  right  of  entry— the  line  Uiey  flstat>- 


BEPOBTEB  (Wash. 

lished  is  conclusive^'  deterlnined  to  be  the  true 
divisional  line.  Courts  have  always  looked 
with  favor  on  the  settlement  of  queetionfl  of 
this  character  by  the  parties  in  interest  them- 
selves, and  when  it  appears  tliat  an  agreement 
ad^'ustlQg  a  disputed  boondaty  line  has  been 
fairly  and  definitely  made  between  them,  and 
they  have  occupied  their  lands  accordingly  for 
a  period  longer  than  the  statutory  period  of 
limitations,  such  agreement  is  conclusive,  no 
matter  whether  they  were  mistaken  or  not  in 
their  belief  that  tfaey  were  locating  it  along 
the  true  line.  It  is  quite  obvious  that,  if  tbe 
fact  merely  that  tbe  parties  were  mistaken  as 
to  where  the  true  line  lay  could  invalidate 
their  agreement,  there  never  could  be  any  sta- 
bility attached  to  such  an  agreemoit,  unless 
the  line  agreed  <»i  was,  in  truth,  the  exact 
line.  The  policy  of  the  law,  however,  is  to 
give  stability  to  such  an  agreement  as  a  method 
adopted  in  good  faith  by  the  parties  them- 
selves to  Brttie  the  oontroveny,  and  because 
it  is  tiie  most  satisfadnn  way  whereby  a  trus 
boundary  line  may  be  aetermlned,  and  tends 
to  prevent  litigation." 

In  the  Blair  Case: 

"We  consider  this  case  thus :  Two  owners 
of  contiguous  lots  or  tracts  of  laud,  each  taaviog 
his  deed  for  his  lot  or  tract,  agree  with  eac* 
other:  'We  fix  this  mark  on  the  earth's  sur- 
face as  tbe  line  called  for  in  my  deed — this 
mark  as  the  line  called  for  in  your  deed ;  here 
is  the  line  between  us.  My  lend,  mentioned 
In  my  deed,  comes  up  to  this  mark,  or  tlifs 
fence,  or  tlus  wall,  on  this  side,  and  your  land 
comes  to  the  same  on  that  side.'  They  use  and 
possess  and  occupy  their  respective  lota  to  this 
mark.  Now,  their  use  and  occnpancy,  without 
disturbance,  fw  a  time  long  enough  for  men 
to  show  that  they  know  the  boundary  between 
their  lands,  shall  be  considered  binding  and 
concluslTe  as  to  such  boundary,  as  well  aa  of 
such  undeistanding  or  agreement  between 
tbem.  Tboy  sliall  not,  after  a  lapse  of  years, 
longer  or  shorter,  as  the  circumstances  may 
tend  to  show  their  ai^'eement  or  settlement,  or 
tbe  fixing  of  their  common  iMundary,  be  per- 
mitted afterwards  to  dispute  it.  Stich  bounda- 
ry, thus  agreed  upon,  snail  be  considered  the 
true  one ;  and  eacn  one  considered  as  the  own- 
er of  the  land  mentioned  in  his  deed  thus  mark- 
ed oat  to  that  iwundary  between  them." 

While  in  tbe  cose  at  bar  It  cannot  be  said 
that  there  was  an  open  dispute,  there  was 
such  uncertainty  aa  to  warrant  the  calling  of 
a  surveyor,  who  fixed  a  line  that  was  mutual- 
ly satisfactory  to  the  parties  in  Interest,  so 
that,  in  principle,  there  is  no  difference  in 
the  cases.  An  agreed  boundary  that  has 
been  good  for  20  years  ought.  In  the  absence 
of  some  controlling  equity,  be  good  tonrer. 

We  find  no  error. 

The  Judgment  is  affirmed. 

CROW,  ELLIS,  and  MAIN,  JJ.,  concur. 
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TATLOB  T.  ANDBES  «i  aL   (No.  12189.) 
(Supmne  Ooort  of  Waahington.  Jan.  2D,  1^) 

Appeal  and  Ebsob  ({  611*)— Recobd— Ceb- 

HmCATION. 

Under  Bern,  ft  BaL  Code,  i  891,  proTidlng 
that  vhen  audi  ia  the  fact,  tha  trial  Judge  ahall 
cerOfr  that  the  Btatement  of  facta  contains  all 

the  material  facts,  matters,  and  proceediDgs  oc- 
cnrring:  in  the  cause  and  not  turcadT  a  port 
of  the  record,  on  an  appeal  on  the  sole  ground 
of  mlBGondoct  of  the  Jary,  a  ontificate  that  the 
matters  and  proceedings  embodied  In  the  state- 
ment were  matters  and  proceedings  occurring  in 
the  cause,  but  not  certiiyicf;  that  thej'  were  all 
the  matters  and  proceedings  or  all  of  those  ma- 
terial, was  insufficient,  and  the  atirtemeat  would 
be  stricken  on  motion,  though  it  wntained  an 
affidavit  by  each  of  the  12  jurors,  as,  the  certifi- 
cate being  insufficient,  the  court  would  not  look 
into  the  proposed  statement  and  attempt  to  de- 
termine cram  its  contents  whether  it,  in  fact, 
contained  all  the  material  facts  and  proceedings. 

[Bd.  Note. — For  other  cases,  Me  Appeal  and 
Error,  Cent  Dig.  H  2708^Yl3;  Dec  Dig;  | 
614.*] 

Department  2.  Appeal  from  Superior  Oonrt, 
Skagit  County;  Wm.  H.  Pemberton,  Judge. 

Action  by  Eugene  Taylor  against  Glaus  B. 
Andres  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Motlim  to  strike  tbe 
statement  of  facta  granted,  and  Jndgment  af- 
flnued. 

Shranger  ft  Henderson,  ct  lit  Vwnon,  for 
apptilanta.  Tbonuu  Smith,  of  lit  VenuHi, 
for  respondent 

MAIN,  J.  The  pnrpc«e  of  this  action  was 
to  recover  damages  for  breach  of  a  written 
contract  After  the  issnes  were  framed  the 
cause  was  tried  to  the  court  and  a  Jury.  A 
verdict  was  returned  In  the  sum  of  fSOO. 
The  defendants  thereupon  Interposed  a  mo- 
tion for  a  new  trial  npon  Tarloos  grounds. 
Upon  hearing  this  motion  the  court  directed 
that  a  new  trial  would  be  granted  unless 
the  plaintiff  should  elect  to  remit  from  the 
verdict  the  sum  of  $200.  The  plaintiff  there- 
upon filed  his  election  to  accept  a  Judgment 
for  $600.  The  motion  fn  other  respects  was 
denied.  A  judgment  was  entered  in  favor  of 
the  plaintiff  In  the  sum  of  $600.  The  de- 
fendants appeal. 

Upon  this  appeal  hut  one  question  la  urg- 
ed, and  that  la  the  misconduct  of  the  Jury. 
The  respondent  opens  his  answering  brief 
with  a  motion  to  strike  the  statement  of 
facts ;  one  of  (he  grounds  of  the  motion  be- 
ing that  the  statement  of  facts  Is  not  cerU- 
fled  as  required  by  law.  Adde  from  the  for- 
mal parts,  the  certificate  is  as  follows: 

"That  the  matters  and  proceedings  embodied 
in  the  foregoing  statement  of  facts  are  matters 
and  proceedings  occurring  in  said  canse.'* 


The  statute  (Bern,  ft  Bal  Code,  |  391), 
among  other  things,  provides  that,  when 
saxSk  ia  the  fiict,  the  trial  judge  shall  certl^ 
that  the  statement  of  facts  "omtains  all  the 
material  fat^  matters  and  proceedings  here- 
tofore occurring  in  the  cause  and  not  al- 
ready a  part  of  the  record  therein.  •  •  •  " 
Gomparii^  the  certificate  with  the  statute, 
the  infirmity  In  the  former  readily  appeara 
It  nowhere  appears  In  the  certtflcate  that 
the  Btatement  of  facts  contains  all  the  ma- 
terial facts,  matters,  and  proceedings  occur- 
ring In  the  cause  not  already  a  part  of  the 
record  therein.  Where  it  does  not  appear  in 
the  certificate  to  the  atatement  of  facts  that 
the  statonent  cmtains  all  the  material  facts 
not  already  a  part  of  the  record  necessary 
to  the  consideration  of  the  case,  the  state- 
ment, npon  motion,  will  he  strlCk^L  In  the 
ftbsoice  of  such  a  certificate,  it  is  presumed 
tlut  the  statement  does  not  Indiude  all  the 
material  facts.  Kirby  t.  Collins,  6  Wash. 
297,  S2  Pac  1060;  State  ex  rel.  llUtor  t. 
Seattle,  46  Wash.  691,  89  Pac.  162. 

In  the  case  last  dted  it  was  said: 

"It  is  neither  certified  that  the  statement  be- 
fore us  contains  all  the  material  matters  and  pro- 
ceedings occurring  in  the  cause  which  are  not 
already  a  part  of  the  record,  nor  that  it  con- 
tains such  thereof  as  the  parties  have  agreed  to 
be  all  that  are  material  therein.  The  statute 
makes  it  the  duty  of  the  trial  judge  to  so  certify 
when  such  are  the  facts.  Bal.  Code,  8  5060  (P. 
C.  S  677).  In  the  absence  of  such  a  certificate, 
it  must  therefore  be  presumed  that  the  statement 
does  not  include  all  the  material  facts,  and  we 
are  thus  advised  that  all  the  material  facts 
which  were  before  the  trial  coort  and  which  con- 
trolled its  action  are  not  before  us.  •  *   •  " 

But  the  appellant  claims  that  since  the 
only  question  is  the  misconduct  of  the  jury, 
and  the  statement  of  facts  contains  an  affi- 
davit by  each  of  the  12  Jurors,  that  it  shows 
on  its  face  that  It  contains  all  the  material 
facfb  necessary  to  determine  the  questltm 
presented.  This  conclusion,  we  think,  does 
not  necessarily  follow.  The  certificate  be- 
ing insufficient,  the  court  will  not  look  into 
the  proposed  statement  of  facts  and  attempt 
to  determine  from  Its  contents  whether  It 
does,  in  fact,  contain  all  the  material  facts 
and  proceedings  necessary  to  a  consideration 
of  the  point  Involved.  Had  the  certificate 
contained  a  statement  that  there  were  em- 
bodied in  the  statement  of  facts  all  the  ma- 
terial facts,  matters,  and  proceedings  not  al- 
ready a  part  of  the  record  which  were  nec- 
essary to  a  determination  of  the  question  In- 
volved, a  different  question  would  be  pre- 
sented. 

The  motion  to  strike  must  be  granted. 
The  judgment  will  be  afilrmed. 

CROW,  MOUNT,  rULLEBTON,  and  EL- 
LIS, JJ.,  concur. 
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MANHEIM  V.  STANDARD  FIBEl  INS.  CO. 
OF  HARTFORD,  CONN. 
(No.  12171.) 
(Sapreme  Court  of  Washington.    Feb.  2,  1915.) 

1.  Insueance    {J   565*)— FiBK  Insubamck— 
"Adjuster" — 'Inbueahce  Adjusteb." 

An  "adjuster"  or  "insurance  adjnster," 
deSned  b;  Laws  1911,  p.  163,  S  2,  as  one  un- 
dertaking to  ascertain  and  report  the  actual 
loss  to  the  subject-matter  of  insurance  due  to 
the  peril  insured  against,  may  onlv  ascertain 
the  amonnt  of  a  fiie  loea  and  report  ais  findinsfl 
to  insurer,  and,  in  the  absence  of  authority 
conferred  on  him,  be  may  not  waire  any  of  in- 
aurer'a  rights  or  admit  or  deny  its  liability. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |  1412;  Dee.  Dig.  |  COS.* 

For  other  definitionB,  see  Words  and  FhrasM, 
First  and  Second  Series,  Adjuster.] 

2.  iNaoBAHCB   (5  565*)— Fire  Ins0baw<»- 

DUTIES  OF  AdJDSTEB — PBESaMPTIONB. 

Where  a  statute  defines  the  duties  of  an 
insurance  adjaster,  no  presumption  of  authority 
to  perform  other  duties,  and  thereby  bind 
insurer,  can  arise  from  toe  mere  fact  that  he 
acted  as  adjuster. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S  1412;  Dec.  Dig.  f  56B.*] 
8.  Insurance   ((  576*)— Fnta  Insubakce— 

Waives. 

The  pun>o6e  of  a  clanse  in  a  ore  policy, 
■tipalating  that  insurer  shall  not  be  held  to 
vajTe  an?  provision  of  the  policy  or  any  for- 
feiture tnereof  by  any  requirement,  act,  or 
proceeding  on  Its  part,  relating  to  the  appraisal 
or  to*  the  examination  provided  for,  is  to  per- 
mit insurer  to  cause  a  fuU  iuTest^tion  to  be 
made  as  to  the  -ralne  of  the  property  destroyed 
and  t3ie  amount  of  loss,  and  may,  without  -waiv- 
ing any  fraud  of  insured  in  fumisUiw  proofs 
of  loss,  examine  invoices  or  certified  copies 
to  ascertain  the  amonnt  ot  loss. 

[Ed.  Note.--For  other  cases,  see  Insurance, 
Cent  Dig.  §S  1436-1438;  Dec  Dig.  S  676.»] 

Department  2.  Appeal  from  Snperlor 
Court,  Yakima  County. 

Actions  by  W.  Manhelm  against  the  Stend- 
ard  Fire  Insurance  Company  of  Hartford, 
Conn.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

G.  O.  Lee,  oi  Toppenish,  for  i^ppellant 
Granger  &  CUarke  and  Fred  Parker,  all  of 
Seattle,  for  reapondent 

CROW,  J.  Two  causes  of  action,  to  recor- 
w  for  losses  aostained  by  flr^  based  tm  sep- 
arate policies  of  Insurance,  are  pleaded  here- 
In.  From  a  verdict  and  Judgment  entered 
on  the  first  cause  of  acttrai  In  farot  of  de- 
fendant,  the  plaintiff  has  appealed. 

The  complaint,  in  substance,  alleged  that  on 
November  19,  1912,  the  respondent  Standard 
Fire  Insurance  of  Hartford,  Conn.,  a  corpora- 
tion, executed  and  delivered  to  the  appellant 
W.  Manhelm  policy  No.  900501,  whereby,  for 
the  period  of  ooe  year,  it  insured  appellant's 
stock  of  furnishing  goods,  ta  a  store  In 
North  Yakima,  against  loss  by. fire,  in  the 
sum  of  ¥2,600;  that  other  concurrent  insur- 
ance was  permitted;  that  appellant  procur- 
ed additional  concnrrent  Insurance  in  the 
sum  of  $10,000;  that  the  merchandise  was 


totally  destroyed  by  Are  on  February  12, 
1913 ;  that  its  value  was  not  less  than  $14,- 
000;  that  appellant  Immediate  nottfled  re- 
spondent of  the  loss  and  submitted  proofs 
of  loss  within  60  days  after  the  fire;  that 
respondent's  adjuster  Investigated  the  fire 
and  the  loss  sustained ;  that  appellant  ful- 
ly performed  all  conditions  and  stipulations 
of  the  policy  on  bis  part  to  be  performed ; 
and  that,  after  receiving  the  proofs  of  loes, 
respondent  refused  to  pay  tba  loss  wtakb  ap- 
pellant had  sustained. 

Answering  the  complaint,  respondent  al- 
leged: That  the  policy  of  insurance  con- 
tained the  following  provision: 

"This  entire  i>olIcy  shall  be  void  If  the  in- 
sured has  cmcealed  or  misrepresented.  In  writ- 
ing or  otherwise,  any  material  fact  or  circum- 
stance concerning  this  insurance  or  the  subject 
thereof;  •  •  •  or  in  case  at  any  fraud  or 
false  swearing  by  the  Inauted  touching  any 
matt»  relating  to  tbia  Insorance  or  the  snbjetA 
thei-eof,  whether  before  iw  after  a  lo«k" 

That  subsequent  to  the  fire  ai^ellant  for^ 
Dished  and  dellvoed  vxaota  of  loss  to  re- 
spondrat,  in  which  he  stated  that  tibe  insure 
ed  pr<^rty  amounted  to  fl4,262.?0.  miat 
the  statemmt  was  falsa  That  it  was  inten- 
tionally made  for  the  purpose  of  deceiving 
and  defrauding  re^cmdent,  and  that  the 
value  of  the  pr<q>erty  at  the  time  did  not  er- 
ceed  ¥%600,  as  appellant  well  knew. 

For  affirmative  rc^ly  appellant  allied 
that  one  A.  .W.  Jones,  an  adjuster,  acting 
for  respondent,  aitat  rec^vlng  the  proofs 
of  loss,  demanded  of  aroellant  that  be  fur- 
nish the  adjuster  with  dopUcate  Invcices  of 
the  goods,  wares,  and  merdtiandlse  destroy- 
ed; that  in  so  doing  appellant  was  put  to 
cffliBldwable  trouble  and  expense;  and  that 
xesvondent  was  tiiereby  estopped  'from  de- 
fending on  the  ground  of  fraud  and  false 
ewearlDg. 

[1]  The  oontndllng  contention  whldi  ap- 
pellant makes  by  bis  various  asslgnmenta  of 
error  la  that  the  actlcm  ot  respondent's  ad* 
Juster  in  making  an  investigation  after  the 
proofs  of  loss  were  made,  and  in  demand- 
ing duplicate  invoices  from  at^Iant  con- 
stituted  a  waiver  of  objections  on  the  part 
of  re^ndent,  and  estopped  respondent  from 
defending  this  action  on  the  ground  of  ap- 
pellant's false  swearing.  It  is  not  contend- 
ed that  tbe  verdict  of  the  Jory  on  the  Issue 
of  false  swearing  was  not  sustained  by  the 
evidence.  We  are  unaUe  to  oondude  that 
respondent  waived  Uie  defense  of  fraud  and 
false  swearing,  or  that  It  was  estop i>ed  from 
urging  the  same.  Tliere  Is  no  showing  that 
Mr.  Jones  occupied  any  position  other  than 
that  of  an  adjuster,  or  that  he  was  author- 
ized to  bind  the  respondent  corporation  by 
waiving  any  of  Its  rights.  All  he  was  au- 
thorized to  do  was  to  investlgata  the  fire, 
ascertain  as  nearly  as  possible  the  toss 
which  appellant  had  sustained,  and  report 
his  findings  to.  respondent  An  adjuster  and 
his  duties  are  defined  by  section  2  of  chap- 
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ter  49,  SeasIoD  Lavs  18U,  at  page  163.  In 
the  foUo^rlng  lansna^e: 

"  'Adioster'  or  'insurance  adjuster*  is  a  per- 
son,  copartDership  or  corporation  who  under- 
takes to  aacertain  and  report  the  actual  loss 
or  damage  to  ttie  sabjeet  matter  of  tiw  Idsqe- 
«nce  da«  to  the  haxord  or  peril  inBUxed 
agabiat.** 

No  evidence  was  presented  showing  or 
tending  to  show  Oiat  any  additional  anthoiv 
ity  was  fXHiferred  on  the  adjoster  by  re- 
Bpondenti  wUch  would  have  the  effect  of  em- 
powering him  to  walre  any  of  respondent's 
rights  or  to  admit  or  deny  its  liability.  In 
the  absrace  of  some  sndi  showing,  his  only 
aathralty  wovld  be  to  Investigate  the  fire, 
the  amount  of  property  destroyed,  and  the 
actoal  loss  sustaloed,  and  report  bis  findings 
to  respmdent,  so  UaX  it  might  determine 
the  question  of  liability. 

[2]  The  statute  having  defined  the  duUes 
ct  an  adjusts',  no  presQmpti<m  that  he  had 
anOiorit?  to  perform  other  duties,  and  tiiere- 
hy  bind  the  respondent,  can  arise  from  tb.e 
mere  fact  that  he  was  acting  as  an  adjuster. 

[t]  The  poll(7,  which  In  ite  form  and  pro- 
visions complice  with  cliapter  49  of  the  Ses- 
sltm  Laws  of  1011,  contained  the  following 
clause: 

"This  company  shall  not  be  held  to  have 
waived  any  provision  "or  condition  pt  this 
policy,  or  any  forfeiture  thereof,  by  any  re- 
quirement, act,  or  proceeding  on  its  part  re- 
lating; to  the  appraisal  or  to  me  examination 
herein  provided  for." 

The  manifest  purpose  of  this  clause  ia  to 
permit  the  insurance  company  to  cause  a 
full  and  complete  investigation  to  be  made 
as  to  the  value  of  the  property  destroyed 
and  the  amount  of  loss  or  damage  sustained. 
The  policy  expressly  provides  that  the  com- 
pany may  examine  invoices  or  certified  copies 
if  the  originals  be  lost,  and  that  by  so  doing 
It  doee  not  waive  any  provision  or  oondltion 
of  the  policy.  No  construction  of  Insur- 
ance laws  should  be  made,  if  avoidable, 
which  would  permit  an  assured  to  defraud 
the  insurance  company.  No  assured,  who  is 
exercising  honesty  In  his  dealings,  will  ob- 
ject to  a  thorough  Investigation  or  examina- 
tion of  his  books  and  invoices  by  an  adjuster, 
after  his  proofs  of  loss  have  been  made  and 
delivered  to  the  company.  It  Is  not  contend- 
ed that  the  clause  of  the  policy  pleaded  in 
the  answer  is  invalid,  nor  is  'it  contended 
that  the  Jury  was  not  Justified  in  finding 
from  the  evidence  that  appellant  had  in  fact 
made  false  proofs  of  loss  whereby,  for  fraud- 
ulent purposes,  he  intentionally  overestimat- 
ed the  amount  of  property  destroyed.  There 
is  nothing  in  the  record  which  would  have 
Justified  the  trial  court  In  withdrawing  the 
cause  from  the  Jury  and  directing  a  verdict 
for  the  appellant. 

The  Judgment  la  affirmed. 

FULLERTON,  MOUNT,  MAIN,  and  BL- 
IiIS,  JJ.,  amcur. 


MASON  COUNTY  v.  McBEAYZ. 
(No.  12485.) 

(Sniweme  Court  of  Washington.    Feb,  1, 
191fiO 

1.  HlQHWAn    (I  8*)— BBTABXJSaiCEITT— PBE- 

BCBIPTTON. 

Where  tideland,  designated  as  a  street  on 
a  plat  made  by  one  not  owning  the  land,  was 
used  by  the  public  as  a  street  for  more  than 
10  years  after  the  acquisitioD  by  a  third  person 
of  title  to  the  land,  the  public  acquired  a  pub- 
lic street  by  presoiption,  though  the  plat  was 
invalid. 

p!d.  Kote,— For  other  cases,  see  Highways, 
Cent  Dig.  I  11;  Dec.  rMgTlS.*] 

2.  Highways   (J   153*)— Steeets— Obstbttc- 

TIONS. 

A  structure  across  a  highway  and  from 
13  to  20  inches  above  the  surface  thereof,  with 
inclined  approaches  on  each  side,  constructed 
without  authority,  may  be  found  to  be  an  nn- 
andiorized  ohstructiMi  and  a  nuisance. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  88  299,  417,  419;  Dec  Dig.  |  153.*] 

8.  Appeal  ako  Ebbob  889*)— Rbvikw— 

AHSHDMBNT  to  OOITFOBH  to  EVinENOE. 

A  complaint,  not  attacked  by  motion  to 
make  it  more  aefinite  and  certain,  will  be 
deemed  amended  to  conform  to  evidence  re- 
ceived without  objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3621,  3622;  Dec.  Dig.  1 
889.*] 

Department  1.  Appeal  from  Superior  Court, 
Mason  County;  Cbas.  E.  Claypool.  Judge. 

Action  by  Mason  County  against  H.  E.  Mc- 
Reavy.  From  a  Judgment  of  dismissal, 
plaintiff  appeals.  Beveraed  and  remanded 
for  new  trlaL 

Tnv  A  Sturdevant,  of  Olympia,  and  A.  J. 
Falknor,  of  Seattle,  for  app^nt  T.  P. 
FlBk,  of  Shdton,  for  respondent 

MOUNT,  J.  This  actiw  was  brought  by 
Mason  county  for  the  purpose  of  abating  an 
alleged  nuisance  upon  a  public  highway. 
The  complaint  alleged,  in  substance,  that 
within  said  county,  in  the  town  of  Union, 
there  is  a  public  highway  known  and  desig- 
nated as  Canal  street;  that  this  street  was 
dedicated  to  the  public  use  by  the  owner  of 
the  fee  more  than  20  years  ago,  and  for  that 
length  of  time  has  been  used  continuously 
by  all  of  the  people  of  Mason  county  who  de- 
sire to  use  the  same;  that  the  same  is  a 
public  thoroughfare  and  highway,  oud  has 
been  such  both  by  dedication  and  by  user  for 
a  i>erlod  of  more  than  20  years  under  claim 
of  right ;  that  In  the  nighttime  of  December 
12,  1913,  the  defendant  placed  an  obstruc- 
tion in  said  thoroughfare  and  highway,  and 
denies  and  refuses  to  recognize  the  right  of 
the  public  therein;  that  the  board  of  coun- 
ty commissioners  ordered  and  directed  the 
road  supervisor  of  that  district  to  remove 
said  obstruction,  but  the  defendant  prevent- 
ed him  from  so  doing ;  that  said  obstruction 
is  a  nuisance  and  a  menace  to  the  rights  of 
the  people  at  Mason  county.   And  the  com- 
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plaint  praya  for  the  abatement  of  the  nui- 
sance. 

The  defendant  filed  a  general  denial  to 
this  complaint.  The  cause  was  tried'  to  the 
conrt  and  a  Jury.  At  the  close  of  all  the 
evidence  the  court  discharged  the  ]qj7  and 
dismissed  the  action  because,  in  his  opinion, 
the  evidence  failed  to  show  that  the  street, 
at  the  point  where  the  obstruction  was  plac- 
ed, was  a  public  highway,  for  the  reason 
that  the  public  authorities  had  not  assumed 
control  over  the  street,  and  there  was  no  ev- 
idence that  any  public  money  had  been  ex- 
pended upon  It,  or  such  use  made  of  it  as  to 
constitute  It  a  county  road  by  prescription. 
The  plalntUI  has  appealed  from  that  Judg- 
ment 

It  Is  contended  by  the  appellant:  First, 
that  the  street  Is  shown  by  the  evidence  to 
be  a  public  highway  by  prescription;  and, 
second,  that  the  structure  in  the  street  Is  an 
obstruction  to  public  travel,  and  is  therefore 
a  nuisance. 

[1]  The  evidence  very  clearly  ahows  that 
In  the  year  1880  John  McReavy  and  wife 
filed  a  plat  in  the  office  of  the  county  auditor 
of  Mason  county,  platting  certain  lands  into 
lots  and  blocks,  and  naming  the  same  Union 
city.  This  plat  covers  land  located,  abutting 
upon  Hood's  Canal.  The  most  northerly 
street  running  east  and  west  is  described  on 
the  plat  as  Canal  street  This  street  had 
been  used  by  the  inhabitants  of  the  county 
for  more  than  20  years.  It  was  contended 
by  the  respondent  In  the  court  below  that 
this  street  was  below  the  line  of  ordinary 
high  tide,  and  that  therefore  the  plat  that 
was  made  by  John  McReavy  and  wife,  al- 
though designating  Canal  street  as  one  of 
the  streets  thereon,  did  not  constitute  a 
street  because,  being  .tldeland,  the  title  of 
the  land  was  in  the  state  of  Washington.  Sub- 
sequently In  the  year  1901  the  tldelands  of 
the  town  site  were  acquired  by  the  defend- 
ant from  the  state.  Since  that  time  It  is 
shown  practically  without  dispute  that  a 
portion  of  this  street  called  Canal  street  has 
been  used  by  the  public  as  a  thoroughfare. 
Conceding,  however,  that  the  original  plat 
of  the  street  was  Invalid  by  reason  of  the 
fact  that  the  platters  did  not  own  the  fee 
to  the  land,  it  was  afterwards  used  as  such 
street  more  than  10  years,  the  same  as  it  had 
been  previously  used.  It  is  true  that  no 
public  money  had  been  expended  upon  the 
street  by  the  county  authorities.  But  this 
court  has  held  that  in  order  to  constitute  a 
public  highway,  it  Is  not  necessary  that  pub- 
lic money  should  be  used  thereon,  provided 
it  has  been  used  by  the  public  as  a  road  or 
street  for  a  period  of  more  than  ten  years. 
In  Stofferan  v.  Okanogan  County,  76  Wash. 
265.  at  page  273,  136  Pac.  484,  48?:  we  said: 

"In  thii  state,  however,  we  have  repeatedly 
held  that  roads  may  be  established  by  prescrip- 
tion by  the  um  by  the  public  for  a  period  of 
not  leas  than  seven  years,  where  the  same 
have  been  woifced  and  kept  up  at  the  expense 


of  the  paUI&  ai  provided  in  Bern.  &  BaL  Code, 
i  6667  (P.  O.  441,  i  91)  or,  where  not  so  kept 
up  at  the  public  expense,  nmply  by  continued 
use  by  the  public  for  a  period  coextensive  with 
the  period  of  limitation  for  qnietiug  title  to 
land,  which  la,  in  this  state,  ten  yeara.  Seattle 
V.  Smkhers  37  WashT  119.  79  Pac.  616; 
Okanogan  County  v.  Gheetham.  supra,  37 
Wash.  682,  80  Pac.  262.  70  lTb.  A.  1027; 
State  T.  Horlacher.  16  Wash.  325,  47  Pac.  748; 
Smith  V.  Mitchell.  21  Wash.  086,  58  Pu.  007, 
76  Am.  St  Bep.  fcs." 

JMb  being  the  rule,  we  are  satlsfled  ttiat 
there  was  ahandant  evidence  to  show  tbat 
this  street  had  been  used  as  a  public  thor- 
oughftire  for  more  than  ten  years,  and  was 
therefore  a  pnbllc  highway. 

[2]  We  also  think  there  was  sufficient  evi- 
dence to  go  to  the  jury  upon  the  qnestton 
whether  the  obstruction  was  ah  obstruction 
to  public  travel,  and  therefore  a  nuisance. 
The  evidence  shows  that  the  defendant  con- 
structed this  structure  in  the  street  on  the 
night  stated  In  the  complaint  It  was  a 
structure  built  of  lumber,  extending  across 
the  street  from  a  store  building  on  one  side 
of  the  street  to  a  warehouse  or  wharf  on  the 
other.  The  structure  was  from  13  to  20 
Inches  above  the  surface  of  the  street  In- 
clined approaches  were  made  upon  each 
side.  There  is  abundant  evidence  In  the  rec- 
ord to  show  that  this  was  an  obstruction  to 
the  street  snd  this  court  In  the  case  of 
Miller  V.  Pierce  County,  34  Wash.  592.  76 
Pac.  103,  held  that  a  structure  similar  to 
this  built  in  a  public  highway,  without  au- 
thority of  the  county  commissioners,  was  an 
unauthorized  obstruction,  and  a  nuisance. 
"Any  unauthorized  obstruction  of  a  public 
highway  is  a  nuisance."  37  Cyc.  247.  There 
was  no  claim  on  the  part  of  the  defendant 
tbat  he  obtained  authority  from  the  county 
commissioners,  and  the  evidence  Is  clear  to 
the  effect  that  no  authority  was  given  by  the 
county  commissioners  to  construct  this 
structure  upon  the  street  It  was  therefore 
subject  to  abatement  at  the  suit  of  the  coun- 
ty. 

[3]  The  respondent  In  his  brief  argues  that 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  by  reason  of 
the  fact  that  the  structure  Itself  is  not  de- 
scribed, except  In  general  terms.  No  motion 
was  directed  against  the  complaint  to  make 
it  more  dednlte  and  certain  or  to  particular- 
ly describe  the  structure.  The  evidence, 
however,  very  clearly  shows- the  character  of 
the  structure.  This  court  has  held  frequent- 
ly that,  after  evidence  Is  introduced  without 
objection,  the  pleadings  will  be  treated  as 
amended  to  conform  to  the  evidence.  Car- 
lisle Packing  Co.  v.  Doming,  62  Wash.  455, 
114  Pac.  172.  We  are  satlsfled  that  the  court 
erred  in  taking  the  case  from  the  Jury. 

The  judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trlaL 

MOBBIS.  0.  J.,  and  HOLCOMB,  CHAD- 
WICK,  and  PABKEB,  JJ^  ooncur. 
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BBISCOB  V.  WASHINGTON-OREGON 
CORPORATION.    (No.  12475.) 

(Svprema  Court  ai  Waflhinston.  Feb.  2»  1815.) 

1.  Appbax.  Am  Ebbob  (|  1068*}— Habuubs 

BBBOB  —  iNStBUOTIOMS  —  APFEU^T  ITOX 

Entitled  to  Recoveb. 

Error  in  histractions  is  not  prejudicial  to 
plaintiff,  where  the  evidence  Bbowed  that  his 
injar7  was  due  to  bis  own  negligence,  so  that 
no  verdict  in  bla  favor  could  uve  been  sus- 
tained. 

[Ed.  Note. — For  other  cases,  see  Appeal  end 
Error.  Cent  Dls.  SI  4225-4228.  4230;  Dec. 
Dig.  i  1068.*] 

2.  Stbeet  Railboadb    (}  114*)— Coixiaion 

WlXn  VEniCLE— SumciEKCT  OF  EVIDENOE 

— CONTBXDUTOBT  NEOLIQENCE. 

In  an  action  for  injuries  resnltlng  from  a 
collision  between  a  street  car  and  plalntifTs 
automobile,  evidence  held  to  show  that  the 
negligence  of  the  plaintiff  was  the  proximate 
cause  of  Uie  accident. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  IS  28»-200;  Dec.  Dig.  | 
114.*] 

Departni«it  L  Appeal  from  Superior 
Court,  Lewis  County;  A.  B.  Rice,  Judge. 

Action  by  B.  P.  Briscoe  against  the  Wash- 
ingtw-UreSMi  Corporation.  JTudgment  for 
the  defendant  and  plaintiff  appeals.  At- 
flrmed. 

Walsh  ft  of  Centralla,  for  appellant. 
Forney  ft  Ponder,  of  ChehoUa,  for  respondent 

MOUNT,  J.  -The  plaintiff  brought  this  ac- 
tion to  recover  damages  by  reason  of  the  al- 
leged negligence  of  the  defendant  In  the  oper- 
ation of  a  street  car  so  that  it  collided  with 
an  automobile  driven  by  the  plaintifT.  The 
defendant,  In  answer  to  the  complaint,  denied 
the  allegations  of  negligence,  and  alleged  con- 
trlbntory  negligence  on  the  part  of  the  plain- 
tiff. Upon  these  Issues  the  case  was  tried  to 
the  court  and  a  jury.  A  verdict  was  re- 
turned in  favor  of  the  defendant  The  plain- 
tiff has  appealed. 

[1]  Counsel  for  the  appellant  argue  at 
length  that  the  court  erred  in  Instructing  the 
Jury.  The  Instructions  complained  of  are 
not  set  out  In  the  brief.  Only  a  part  of  the 
Instructions  given  by  the  court  are  set  out 
In  the  appellant's  abstract  of  the  record. 
The  ailment  in  the  brief  is  directed  to  cer- 
tain words  and  certain  sentences  which  the 
appellant  asserts  should  have  been  included 
or  omitted  In  certain  instructions.  It  Is  dlf- 
flcult  to  understand  from  reading  the  brief 
alone  the  points  attempted  to  be  made  by  the 
api>ellant  upon  these  instructions.  We  have 
carefully  read  the  instructions  given  by  the 
court,  and  are  convinced  that  they  contain  a 
correct  statement  of  the  rules  of  law  appli- 


cable to  the  case.  Clearly  the  appellant  has 
no  valid  and  reasonable  complaint  upon  any 
of  the  instructions  given.  They  were  cer- 
tainly as  favorable  as  he  was  Justly  entitled 
to.  We  shall  not  enter  into  a  discussion  of 
the  auestlons  presented  upon  the  instructions, 
because  we  are  satisfied  that,  if  there  could 
be  a  case  where  it  was  the  duty  of  the  court 
to  take  the  case  from  the  Jury  or  direct  a 
verdict  for  the  defendant,  this  Is  such  a  case. 

[2]  It  appears  that  the  respondent  was  op- 
erating a  street  car  line  in  the  city  of  Cen- 
tralla.  On  June  2S,  I&IS,  the  appellant  stop- 
ped his  automobile  on  the  west  side  of  Tower 
avenue,  in  the  city.  Thereafter  he  started 
his  car  south  on  this  avenue,  and  went  for  a 
short  distance,  possibly  100  ^t,  where  he  at- 
tempted to  make  a  square  turn  east  on  Lo- 
cust street,  which  crossed  Tower  street  at 
right  an{^.  As  he  did  so  he  turned  In 
front  of  a  street  car  moving  north  on  Tower 
avenue.  The  automobile  was  damaged,  and 
the  appellant  himself  was  injured.  By  the 
great  preponderance  of  the  evidence  both  for 
the  appellant  and  fin:  the  respondent  it  was 
shown  that  the  appellant,  without  any  care 
for  his  safety,  drove  his  automobile  upon  the 
street  car  track  Immediately  in  front  of  the 
moving  street  car.  Not  only  by  the  great 
weight  of  the  evidence  of  the  witnesses,  of 
whom  there  were  several,  was  this  fact  shown, 
but  all  the  circomstances  tended  to  show  that 
the  appellant  carelessly  and  negligently  drove 
his  automobile  In  front  of  the  approaching 
car,  and  that  there  was  no  time  for  the 
street  car  to  be  stopped  and  the  accident 
av<rfded.  The  negligence  of  the  plaintiff  was 
clearly  established.  The  only  negligence 
claimed  against  the  street  car  company  was 
that  the  car  was  traveling  at  an  excessive 
rate  of  speed.  But  whether  it  was  or  not, 
there  was  nothing  in  front  of  the  appellant 
to  obstrnct  his  view.  The  strc&t  was  open ; 
the  street  car  was  in  plain  sight  upon  the 
track;  and  there  can  be  no  doubt  of  the 
ftct  that  the  proximate  cause  of  the  accident 
was  the  plaintiff's  own  negligence.  The  Jury, 
under  proper  Instructions,  so  found.  We 
deem  It  unnecessary  for  this  reason  to  con- 
sider the  technical  objections  made  to  the 
instructions,  or  to  consider  the  motion  for  a 
new  trial.  It  to  plain  from  the  whole  record 
that  no  other  verdict  could  have  been  sus- 
tained, even  though  the  criticisms  of  the  in- 
structions complained  of  by  the  appellant  are 
well  taken. 

The  Judgment  Is  therefore  affirmed. 

MORItl-S,  O.  J.,  and  CHADWICK,  PAR- 
EBB,  and  HOLCOMB,  JJ.,  concur. 
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SLATER  T.  I.ICH  et  al.   (No.  11961.) 
(Supreme  Court  of  WaBhinffton.   Feb.  1,  1815.) 

1.  Mechanics'  Jjtksb  (i  272*)— Aoriows— An- 
swer. 

Where  a  bnilding  contract  required  the  con- 
tractor to  present  to  the  owner  receipts  for  all 
amounts  by  the  contractor  for  work  aod 
materials  on  the  job,  an  answer,  in  an  action  to 
foreclose  a  lien  upon  the  building,  which  al- 
leged that  the  contractor  had  sot  made  certain 
payments  for  materials  fumiahed,  but  not  that 
the  receipts  for  all  hills  paid  bad  not  been  fur- 
nished, or  tbat  the  materialmen  bad  given  no- 
tice of  lien  aa  reqnired  by  3  Rem.  &  Bal.  Code, 
S  1133,  stated  no  defense. 

[Ed.  Note,— For  other  cases,  aee  Mechanics' 
Liens,  Cent  Dig.  §|  514r-524 ;  Dec.  Dig.  S  272.*] 

2.  Appeal  ahd  Ebrob  (§  1040*)— HABMLBaa 
EbBOB— RULINOS  ON  Demubbeb. 

In  such  action,  where,  though  the  demurrer 
to  tbat  defense  was  sustained,  the  action  was 
fully  tried  upon  its  merits,  and  ui>on  the  other 
defenses  pleaded,  which  raised  the  issues  wheth- 
er the  contractor  had  performed  his  contract, 
and  what  sums  were  due  him  for  extras,  and 
the  owner's  claim  of  offset  tor  negligence  in 
performance  of  the  contract,  the  owner  was  not 
prejudiced  by  tbe  sustaining  of  the  demurrer, 
whatever  may  have  been  the  correct  construction 
of  the  contract. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig-  U  408^-4105;  Dec.  Dig.  | 
1040.*! 

Department  1.  Appeal  from  Superior 
Court,  Whitman  County. 

Action  by  G.  W.  Slater  against  J.  P.  LIch 
and  another  to  foreclose  a  mectaauic's  lien. 
Decree  for  plaintiff  and  defendants  appeal. 
Affirmed. 

Chas.  L.  Chamberlin.  of  Colfax,  ^d  Chas. 
P.  Lund,  of  Spokane,  for  a^ipellants. 
ft  Burgunder,  of  Colfax,  for  respondent 

CBOW,  J.  The  defendants,  J.  P.  Lich  and 
Myrtle  Uch,  his  wife,  are  the  owners  of  cer- 
tain Improved  lots  In  the  city  of  Colfax,  in 
Whitman  county.  In  March,  1913,  the  plain- 
tiff G.  W.  Slater  and  the  defendant  J.  P. 
Lich  executed  a  written  building  contract, 
whereby  the  plaintiif,  for  tbe  stipulated  price 
of  $3,849.60,  agreed  to  furnish  the  labor  and 
material  necessary  to  construct  an  addition 
to  a  building  then  on  the  lots.  Plaintiif, 
claiming  that  he  had  completed  his  contract 
in  accordance  with  tbe  plans  and  spedflca- 
tions,  that  he  had  also  done  extra  work  and 
had  furnished  extra  material  to  the  total 
value  of  $404.50,  and  that  the  defendants  had 
paid  him  only  $1,094.70  on  the  contract  price, 
tiled  a  claim  for  lien  against  the  building 
and  lots,  and  commenced  this  action  to  fore- 
close such  lien.  After  issue  Joined  and  after 
trial,  the  trial  judge  without  making  findings 
of  fact  entered  a  decree  In  plaintiff's  favor 
for'  $1,881.90,  $200  attorneys'  fees,  and  costs, 
and  for  tbe  foreclosure  of  the  lien.  From 
this  decree,  the  defendants  have  ai^>ealed. 

[1]  Appellants'  first  assignment  Is  that  the 
trial  Judge  erred  in  sostaining  respondent's 
demurrer  to  their  Second  aCBrmatlve  defense. 
The  allegations  of  their  answer  predicate 


this  defense  upon  <datise  4  of  the  bnilding 
contract^  which  rends  aa  follows: 
"When  the  building  Is  finished  as  per  all 

Elans,  specifications  and  contract,  a  turnkey, 
room  cleaned  Job,  and  upon  tbe  presentation 
of  all  receipts  for  all  money  paid  out  by  said 
Slater  for  work  dcme  on  the  job,  and  for  all 
material  famished  by  any  and  all  parties,  and 
every  transaction  closed  up  and  accepted  by 
and  all  parties  in  a  satisfactory  and  business 
way,  then  said  J.  P.  lich  Is  to  pay  Q.  W.  Slater 
the  remainder  of  the  contract  pnee  to  be  paid 
for  said  job." 

After  pleading  this  clause,  amellants  alleg- 
ed  that  tbe  re^ndoit  bad  contracted  debts 
for  materials  used  in  tbe  oonstrucClon  of  the 
building  to  the  Potlatdi  Lnmber  Cosopanj  In 
the  sum  of  $1,(^7,  to  one  P.  F.  Ghadwlck  in 
the  sum  of  $800,  and  to  one  J.  O.  Housekeep- 
er in  the  sum  of  $100;  that  respondent  bad 
not  made  payments  thereof ;  that  he  bad  not 
presented  receipts  tor  any  payments  thereof; 
and  that  he  was  not  entiUed  to  maintain  tbls 
action.  Upon  consideration  of  clause  4  of 
the  contract  above  quoted,  we  must  confess 
that  we  find  it  somewhat  ambiguous-  If  it 
makes  any  provision  at  all,  It  Is  tbat  the  re- 
spondent should  present  to  appellant  receipts 
for  all  biUs  paid  by  him  for  lat>or  performed 
and  materials  furnished  In  the  progress  of 
the  work.  There  is  no  allegation  that  this 
was  not  done.  The  clause  did  not  provide 
that  respondent  should  pay  ail  bills  aa  a 
condition  precedent  to  the  recovery  of  any 
balance  due  him  on  the  contract.  There  is  no 
allegation  that  the  materialmen  named  had 
complied  with  the  requirements  of  section 
1133,  3  Rem.  &  Bal.  Code,  by  delivering  or 
mailing  notices  and  statements  to  appellant. 
In  tbe  absence  of  this  allegation  the  answer 
did  not  show  that  the  amounts  due  the  mate- 
rialmen were  for  llenable  items.  If  they 
were  not,  neither  appellants  nor  their  prop- 
erty could  be  held  for  their  payment.  There 
Is  no  suggestion  that  these  materialmen  were 
seeking  to  obtain  or  enforce  liens  against 
appellants'  property. 

[2]  Although  the  demurrer  was  sustained 
to  the  second  afllrmative  defense,  the  action 
was  fully  tried  upon  Its  merits  and  upon 
other  defenses  pleaded.  The  issues  tried 
were  whether  respondent  had  performed  his 
contract  and  what  sums  were  due  bim  on  the 
contract  price  and  for  extras.  Appellants  by 
other  aSirmatlve  defenses  claimed  damages 
for  respondent's  alleged  failure  to  complete 
the  contract  and  for  his  negligence  In  its  per- 
formance. These  issues  were  also  tried. 
Considering  this  condition  of  the  record,  we 
fail  to  see  bow  appellant  has  been  prejudiced 
by  the  order  sustaining  the  demurrer,  what- 
ever may  have  been  the  meaning  or  correct 
interpretation  of  clause  4  of  the  contract. 

Tile  remaining  assigninentB  of  error  in- 
volve a  consideration  of  the  evidence  intro- 
duced by  the  respective  parties  for  the  pur- 
pose of  sustaining  their  respective  claims. 
This  evidence  was  conflicting  and  voluml- 
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nous,  and  no  good  purpose  vonld  be  served 
by  an  attempt  to  state  It  in  detail.  The 
trial  court  fonnd  the  amonnt  due  respcmdent 
to  be  less  tlian  he  claimed,  bot  awarded  Mm 
a  Judgmait  In  excera  of  the  sum  which  ap- 
p^ants  In  effect  conceded  to  be  doe.  We 
are  unable  to  say  that  this  result  is  not  sup- 
ported by  the  evidence.  After  an  examina- 
tion of  the  record,  we  cowdnde  that  the  final 
Judgment  should  not  be  disturbed.  It  will 
therefore  be  affirmed. 

MAIN,  ELUS,  and  PAREEB,  JJ.,  concur. 


MIANUS  MOTOR  WORKS  v.  VOLLANS. 
(No.  12140.) 

(Supreme  Court  of  WuUngton.  ■  Jan.  2D,  1915.) 

1.  Sales  <|  278*)— Imflixd  Wasbartt— Fii- 

NE88  FOB  PUBPOSE. 

Where  machinery  waa  constructed  under 
definite  apecificattons  embodied  in  a  written  con- 
tract, there  is  no  implied  warranty  that  it  Ifl 
suitable  for  the  buyer's  purpose,  bat  the  con- 
tract is  fully  performed  if  the  machinery  con- 
forms to  the  specifications. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §S  772-776;  Dec.  Dig.  S  273.*] 

2.  Sajmb  (I  278*)~IicPLMD  Wabbahtt— Fnv 

WKS8  VOB  PuaPOSK. 

Where  a  certain  efigiue  of  the  buyer  is 
known  to  be  intended  for  use  with  a  hoist  con- 
tracted  to  be  built  according  to  definite  specifica- 
tions, in  an  action  for  the  price  of  such  noist,  it 
is  no  defense  that  the  engine  could  not  develop 
the  power  necessary  to  work  the  hoist. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  772-776  ;  Dee.  Dig.  {  278.*3 

Department  2.  Appeal  from  Superior 
Court,  Snohomish  County;  Ralph  0.  Bell, 
Judge. 

Action  by  the  Mlanus  Motor  Works  against 
B.  H.  VoUans.  From  an  order  granting  a 
new  trial,  defendant  appeals.  Affirmed. 

Cooley  &  Horan  and  B.  MuItUiUI,  aU  of 
Brerett,  for  appellant  Lonla  A.  Merrldf,  of 
Everett,  for  respondent 

MAIN,  J.  Plaintiff,  as  the  assignee  of  the 
Automatic  Machine  Company,  instituted  this 
action  tor  the  purpose  of  recovering  for  cer- 
tain machinery  sold  and  delivered  to  the  de- 
fendant The  defendant  counterdaimed  for 
damages  alleged  to  be  due  to  the  breach  of 
an  implied  warranty.  The  cause  was  tried 
to  the  court  and  a  Jury.  The  amonnt  claim- 
ed to  be  due  as  alleged  in  the  complaint  was 
$1,082.10.  The  Jury  returned  a  verdict  In 
the  plaintiff's  favor  for  $66.80.  A  motion  for 
a  new  trial  was  interposed  upon  the  ground 
that  the  court  had  committed  error  in  sub- 
mitting the  cause  to  the  Jury.  This  motion 
was  sustained,  and  an  order  entered  granting 
a  new  trial,  from  which  the  defendant  ap- 
peals. 

The  facts  are  substantially  as  follows: 
The  Automatic  Machine  Company  was  a  man- 


ufacturer and  seller  of  gastdlne  engines.  B. 
H.  Vollans,  the  defendant,  was  engaged  in 
the  logging  business;  that  is,  removing  piles 
and  poles  from  the  woods.  On  September  6, 
1911,  by  conditional  sale  contract,  the  Auto- 
matic Machine  Company  sold  to  the  defend- 
ant one  25  horse  power  2  cylinder  gasoline 
engine,  mounted  on  a  double  drum-geared 
hoist  together  with  the  other  appurtenances 
for  such  a  machine.  This  mactilne  was  used 
by  the  defendant  in  its  logging  operations 
for  a  number  of  montba  The  hoist  appar- 
ently not  being  satisfactory,  owing  to  the 
size  and  make  of  the  drums,  negotiations 
were  entered  into  with  the  machine  company 
relative  to  the  construction  of  a  new  hoist. 
It  was  agreed  that  the  old  hoist  should  be 
taken  back,  and  a  credit  allowed  for  It  In 
the  sum  of  $250,  and  that  a  new  hoist  should 
be  constructed  at  a  cost  of  $1,750.  From 
informatlw  and  data  given  him  by  the  fore- 
man of  the  defendant  and  the  representative 
of  the  machine  company,  one  J.  C.  Blegert 
owner  of  the  Blegert  Machine  Works,  pre- 
pared  a  blueprint  for  the  proposed  hols(. 
Tliereafter  specificatlonB  and  a  contract  were 
drawn.  The  spadficattons  and  contract  were 
embodied  in  the  same  Instrument  The  blue- 
print speclflcatlons,  and  contract  were  sub- 
mitted to  the  defendant,  and  the  contract 
was  signed  him.  On  February  8,  1912, 
the  defendant  returned  the  accepted  copy  of 
the  speclflcatlons,  together  with  his  check 
for  ^00  as  applying  on  the  purchase  price. 

The  apedflcations,  among  other  things,  pro- 
vided for  a  25  horse  power  engine  to  be  fit- 
ted on  a  cast-Iron  £ram^  and  ajao  that  "we 
will  use  the  same  engine  on  Uiis  rig  that  70U 
now  bare  In  the  woods."  This  was  the  en- 
gine which  had  been  sold  under  the  con- 
tract of  September  6,  1011,  and  subsequently 
used  by  the  defwdsmt  until  It  was  sent  to 
the  Blegert  Machine  Works  to  be  mounted 
upm  the  new  hoist  which  was  to  be  con- 
structed by  that  ctmi^ny.  fniereafCer  the 
Blegert  Madilne  Works  constructed  the  hfdst 
and  mounted  the  engine  thereon.  When  the 
machine  was  oompleted  tiie  foreman  went  to 
the  machine  works  for  tbe  purpose  of  testing 
It  The  madilne  was  taken  to  a  vacant  block 
near  the  mw^^Miift  works,  and  there  by  the 
foreman  tested.  Being  satisfactory,  It  was 
subsequently  shipped  to  the  point  where  the 
defendant  was  conducting  his  logging  opera- 
tions. At  the  time^  or  shortly  after  the  test, 
an  additional  payment  was  made  on  the  pur- 
chase price.  During  the  time  the  Blegert  Ma- 
chine Works  was  constructiiig  the  hoist  the 
defendant's  foreman  had  certain  changes  or 
additions  made  not  set  out  upon  the  blue- 
print or  In  the  specifications.  The  authority 
of  the  foreman  Is  not  denied.  After  the  ma- 
chine was  returned  to  the  woods  with  the 
new  hoist  it  proved  unsatisfactory.  It  is 
claimed  by  the  defendant  that  It  was  not 
suitable  for  the  purpose  for  which  it  was 
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oonstrncted,  In  tibat  It  would  not  develop  the 
power  necessary  to  do  the  work  Intended. 

The  action,  as  already  indicated,  waa  for 
ttie  balance  of  the  purchase  price.  The  trial 
oonrt,  In  Inatmcting  the  jury,  In  one  or  more 
Instractions  stated,  In  effect,  that  the  rule  of 
law  that,  where  an  article  la  sold  or  manu- 
factured toT  a  Bi)eGlfic  purpose,  there  la  an 
implied  warranty  that  It  la  soitabla  for  such 
porpose,  was  applicable  to  the  facts  In  this 
caae.  After  a  hearing  npcm  the  mothn  for 
a  new  trial  the  trial  court  becauie  convince 
that  this  Instmctioii  was  erroneous,  and 
granted  a  new  trial. 

II]  Under  tbe  undl^ted  facts  in  this  case 
the  rule  of  law  stated  in  the  instractions 
was  Inapplicable,  and  it  was  therefore  error 
to  give  it  The  motion  for  a  new  trial  was 
rightfully  granted.  The  rights  of  the  parties 
In  this  case  are  fixed  by  their  written  con- 
tract. This  contract  called  for  a  htdat  In 
accordance  with  the  blueprint  and  specifica- 
tions. There  is  no  claim  that  the  hoist  was 
not  constructed  as  contracted  for.  The  en- 
gine which  was  mounted  upon  the  hoist  was 
the  one  which  the  contract  called  for,  and 
which  had  previously  been  used  by  the  de- 
fendant. This  case  falls  within  the  rule  an- 
nounced in  Caldwell  Bros.  A  Co.  T.  Coast 
Coal  Co.,  58  Wash.  461, 108  Pae.  1075.  In  that 
case  there  was  a  contract  for  one  400-ton 
Howe  type  coal  washer.  In  the  first  letter 
of  proposal  it  was  designated  as  "one  400- 
ton  coal  bunker  and  washer."  In  the  second 
letter  of  proposal  It  was  designated  aa  "a 
locally  built  washer  of  the  Howe  type."  In 
the  order  it  was  designated  as  "one  400-ton 
Howe  type  coal  washer."  In  the  letter  of 
acceptance  It  was  designated  as  "one  400-ton 
Howe  coal  washer."  And  in  the  specfflca- 
tions  it  was  designated  as  "one  standard  ver- 
ttcal  t7i>e  Howe  coal  washer,  ctyiaclty  400 
tons  per  day.'*  The  apedflcations  and  blue- 


prints were  !«epared  and  agreed  upon  bj 
the  parties  before  and  at  the  time  of  alter- 
ing into  the  cmitract.  No  contratlon  was 
there  made  that  the  washer  was  not  con- 
structed In  strict  compliance  therewith.  It 
was  thwe  held  that,  the  coal  washer  having 
been  constructed  in  accordance  with  the  spec- 
iflcatlona  agreed  upon  by  the  parties,  there 
waa  no  warranty  that  it  wonld  wash  400  tons 
of  coal  per  day.  In  the  course  of  the  opin- 
ion it  was  said: 

"When  the  paitiea  to  a  contract  destgnate  the 

article  to  be  manufactured  in  the  manner  here 
involved^  and  then  proceed  to  agree  upon  detail- 
ed specifications  and  drawings  as  to  the  size 
and  manner  of  construction  of  such  artif:le,  we 
think  the  contract  Itself  shows  that  the  manner 
of  BO  designating  the  uticle  was  notbing  more 
than  the  nse  of  a  trade-name  or  term  for  it,  and 
the  question  of  whether  or  not  it  is  ctmstrncted 
in  oompliance  with  the  terms  of  the  contract  is 
to  be  aetermined  by  the  detailed  specifications 
and  drawings,  and  not  t>y  the  mere  name  tfatf 
may  choose  to  call  it,  or  the  maanw  by  whldi 
they  may  designate  It,  and  that  soeh  dengnatkm 
does  not  amount  to  a  warranty  aa  to  ita  capa- 
bilities"— citing  authoritieB. 

[2]  But  it  IB  claimed  In  this  case  that  the 
engine  when  mounted  upon  the  hoist  manu- 
factured by  the  Blegert  Machine  Works 
would  not  develop  the  power  necessary  to  do 
the  work,  and  that  the  engine  waa  not  cov- 
ered by  the  blueprint  and  apedflcations.  Hie 
answer  to  this  is  that  the  ra^jne  and  hoist 
became  a  completed  rig.  The  engine  used 
was  the  one  specified  in  tbe  contract  and 
which  had  been  used  by  the  defoidant  for 
some  months.  The  contract  and  specifica- 
tions were  snbmltted  to  the  defendant  as  a 
"proposal  for  gasoline  logging  engine."  When 
the  engine  and  hoist  were  counected  it  was 
called  by  the  foreman  ot  the  defendant  "a 
gasoline  donkey.**" 

The  judgment  will  be  affirmed. 

CROW,  0.  J.,  and  MOUNT,  FULUDBTON, 
and  SILLIS,  jj.,  ooncor. 
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STATE!  «  nL  UNION  TRUST  A  SAVINGS 
BANK  «t  al.  T.  SUPEBIOB  COUBT 
TOB  SFOKANB  GOUNXT  et 
(No.  12421.) 
(Supreme  Co  art  of  Waahlngton.  Feb.  2, 1916^) 

1.  BiiiirXNT  Domain  ($47*)  — NioEasiTT  fob 
Taxing — Pbopebtt  Devoted  to  Saice  Use. 

A  corporation  conatructiDg  a  hydroelectric 

Sower  plant  for  a  public  purpose  cannot  con- 
emn  a  power  site  owned  by  another  public 
Qtilitiee  corporation  wbicb  intends  to  construct 
thereon  a  nmilar  power  plant,  since  property 
owned  by  a  corporation  and  devoted  to  a  puth 
lic  use  cannot  K  condemned  by  another  cor- 
poration for  ooe  in  tiie  same  manner  and  for  the 
aame  purpose. 

[Ed.  Note.— For  other  caaes,  see  Eminent 
Domain,  Cent  Dig.  SS  X07-120;  Dec.  Dig.  S 
47.«] 

2.  BHimnT  IXacAUT  (|  47*)  —  Fbofibtt  Ds- 

VOTBD  TO  SAUS  USB— AUTIOZPAlIOll  OT  FU- 
TUBE  NiaSM.  .    ,  ^  Li. 

Where  property  wae  acquired  by  a  public 
ntUities  oorporation  in  reaaooable  anticipation 
of  ite  fntnre  needa,  it  la  oonaidered  to  be  de 
voted  to  a  pohUe  oae,  UBleea  there  has  been  an 
abandonment  of  intention  to  derote  it  to  aaeh 
use. 

[Ed.  Note.— For  other  casM,  see  Emhient 
Domain,  Cent  Dig.  Si  10T-425j  Dec  Dig.  | 
47.»1 

Department  1.  Ootlorarl  to  SuperlOT 
Court,  Spokane  Oonntr;  B.  H.  SulUTan, 
Judge. 

Oertioraii  br  the  State  of  Wasblngton,  on 
the  relation  of  the  Union  Tnist  ft  Savings 
Bank  and  anotber,  against  the  S1^lerlor  Conrt 
for  Spokane  Coontr  and  anotHer,  to  reTlew 
an  order  of  pnbUc  neceasitr  in  condemnation 
proceedings.  Order  reversed,  with  directions 
to  dlsmioB  the  proceedings. 

Graves,  Klzer  A  Graves,  of  Spokane,  for 
relators.  H.  M,  St^hens,  H.  S.  Stoolflre,  and 
Bnrcbam  &  Blair,  all  of  Spokane,  for  re- 
spondents. 

PARKER,  J.  Certiorari  to  review  an  or- 
der of  public  necessity  entered  In  an  eminent 
domain  proceeding.  The  Spokane  A  Inland 
Empire  Railroad  Company  will  hereafter  be 
called  Qie  "relator."  The  Spokane  Valley 
Power  Company  will  be  called  the  "respond- 
vaf*  The  relator  was  Incoiporated  as  a 
pobUc  Bervlce  corporation  In  1906,  for  the 
purpose  of  taking  over  the  properties  of  the 
Spokane  Traction  Company,  organlaed  in 
1903,  which  had  bnllt  and  was  operating 
street  railway  lines  in  Spokane;  the  Goenr 
d'Alene  &  Spokane  Railway  Company,  or- 
ganised In  1902,  wbl<^  bad  built  and  was 
operattog  a  railway  line  to  Coeor  d'Alene, 
Idaho,  and  beyond;  the  Spokane  ft  Inland, 
organlaed  in  1004,  which  was  building  and 
had  partially  In  operation  railway  lines  In 
the  Palouae  country ;  and  the  Spokane  Ter< 
minal  Company,  organised  in  190B,  which 
ovrned  tbe  tomlnals  in  Spokane  used  by  the 
other  companies.  Each  of  these  properties 
was  operated  electrically.  The  relator  has  a 


capital  stock  of  VOi,000,000  and  a  pxvpertr  In- 
vestment of  ammndmately  |2S.00O,00O.  It 
acqnired  from  its  predecessor  a  pow»  site 
fm  the  Spokane  river  known  aa  the  "Nine 
HUtf '  site.  In  1906  it  acqnired  a  power  site 
between  the  city  of  Spokane  and  the  Mine 
Mile  site,  known  at  the  "Bowl  and  Pitcher" 
site.  With  the  Bowl  and  Pitcher  site  it  ac> 
quired  a  UsHit  and  power  franchise  thereto- 
fore granted  by  the  city  of  Spokane.  It  paid 
$50,000  for  tbe  power  site  and  franchise. 
Neither  of  the  original  companies  owned  the 
electric  power  for  the  bperatlon  of  its  prop- 
erty. Each  thereof  had  a  separate  contract 
for  electric  power  with  the  Washington  Wa- 
ter Power  Company,  expiring  In  1916.  The 
relator  took  the  properties  subject  to  these 
contracts.  In  April,  1906,  the  jedator  en- 
tered into  a  contract  vrith  the  Washlngon 
Water  Power  Company  In  lien  of  the  several 
separate  contracts  of  its  predecessors,  where- 
by 'It  agreed  to  take  the  amonnt  of  power 
covered  by  their  contracts  until  the  comple- 
tion of  its  Nine  Mile  plant  then  in  process  of 
construction,  and  to  take  thereafter  until 
October  12,  1916,  3,800  horse  power.  It  was 
agreed  that  neither  the  relator  nor  the  three 
original  companies  would,  prior  to  October 
12.  1916,  engage  In  the  sale  of  electrical  pow- 
er for  light  or  power  purposes  within  the 
city  of  Spokane  or  In  the  Coeur  d'Alene  min- 
ing district,  Idaho;  that  thereafter,  and 
some  time  In  1906,  the  relator  completed  Its 
Nine  BiUe  power  plant,  which  furnishes  a 
maximum  of  15,000  horse  power,  at  a  cost  of 
approximately  $1,600,000.  It  commenced  the 
Gtmstruction  of  this  plant  In  1906.  The  re- 
lator owns  and  operates  a  street  railway 
system  in  Spokane,  and  interurban  lines  run- 
ning into  various  points  In  Washington  ai^d 
Idaho.  It  has  a  total  urban  and  interurban 
mileage  of  290.94  miles,  all  of  which  it  oper- 
ates by  electricity.  It  uses  a  maximum  of 
8,900  horse  power  In  the  operation  of  Its 
railway  system,  and  furnishes  2,600  horse 
power  for  Irrigation  enterprises,  making  a 
total  of  11,600  horse  power  devoted  to  a  pub- 
lic use.  When  its  contract  with  the  Wash- 
ington Water  Power  Company  expires  In 
1916,  it  win  not  have  sufficient  power  for 
these  uses.  For  some  time  prior  to  the  com- 
mencement of  the  work  on  the  Nine  Mile 
plant  in  1906,  the  relator  was  considering  tbe 
relative  feastbUity  of  the  two  sttea,  and  hes- 
itating aa  to  which  site  It  shoidd  first  devdop. 

The  respondent  was  incorporated  as  a  pub* 
Uc  service  company  in  1913,  with  a  capital 
stock  of  $200,000  fully  subscribed.  Between 
that  date  and  Septouber  80th,  Its  sto<^old- 
ers  conveyed  to  it  certain  overflow  and  water 
rU^ts  on  the  banks  of  the  Spt^uie  river  for 
a  conslderaticm  of  $200,000.  They  took  stock 
to  the  extent  of  $142,600  and  placed  the 
balance  of  $57,500  in  the  treasury.  Tbe 
stock  Is  assessable  to  ttie  extent  of  25  per 
cent,  of  its  par  value.  Some  of  the  respond- 
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taaVn  land  Is  above  and  some  btiow  the  Bowl 
and  Pltdier  site  wbldi  It  seeks  to  oondenm. 
The  respondent's  xm^poeed  power  plant  would 
create  a  lake  about  7%  miles  In  lengQi  with 
the  relator's  land  near  the  center.  It  cannot 
develop  its  plant  without  acquiring  the  rela- 
tor's land.  In  Jannair,  1814,  the  rogiondent 
oommenced'work  at  its  dam  site.  On  Bfarch 
20th  its  tmstees  directed  that  the  construc- 
tion work  should  be  prosecuted  with  dlU- 
gence.  In  April  It  began  certain  oondenma- 
tloD  proceedings  against  other  parties.  In 
May  it  made  a  tentative  arrangement  with 
the  Spokane  &  British  C<dumhia  Ballway 
Company  to  furnish  it  electric  power.  It  ex- 
pended before  the  hearing  of  this  caose  sev- 
eral thousand  dollars  in  the  prosecution  of 
its  proposed  enterprise.  The  respondent  de- 
^es  to  construct  a  hydroelectric  jdant  at 
its  site  on  the  Spokane  river  below  the  Bowl 
and  Pitcher  site.  The  plan  which  the  re- 
spondent proposes  to  carry  out  would  cost 
about  $1,500,000. 

The  relator  acquired  the  Bowl  and  Pitcher 
site  In  anticipation  of  its  future  needs;  that 
Is,  it  foresaw  that  within  a  reasonable  time 
It  would  require  the  power  which  the  two 
sites  would  develop  to  meet  its  needs  In  the 
operation  of  its  system  In  the  progress  of  its 
anticipated  expansion,  and  in  furnishing  pow- 
er for  pnblic  u^  as  an  auxiliary  to  the  full 
development  of  Its  system.  Its  good  faith  In 
acqnirlng  and  holding  the  Bowl  and  Pitcher 
site  is  shown  by  its  several  resolutions  be- 
tween April,  1906.  and  October.  1906.  That  it 
intends  to  develop  this  site  Is  shown  by  its 
resolution  of  April  IS,  1914,  wherein  it  was 
resolved: 

"That  for  the  porpose  of  developing  electric 
power  to  be  used  for  the  operation  of  its  own 

and  other  railway  lines  and  to  enable  this  com- 
pany to  utilize  its  franchise  in  the  city  of  Spo- 
kane and  in  other  cities  and  towns  where  it  may 
DOW  bave  or  hereafter  acquire  franchises  for 
the  disposal  of  electric  current  for  the  pub- 
lic, that  the  company  with  all  convenient  dis- 
patch proceed  to  construct  a  dam  and  power 
plant  on  the  Spokane  river" — upon  the  lands 
in  controversy. 

It  was  further  resolved  that: 

The  president  of  the  company  "be  and  he  Is 

hereby  authorized  and  directed  to  cause  the 
necessary  surreys  to  be  made  and  plana  to  be 
drawn  for  the  coDStruction  of  a  dam  aod  power 

Slant,  to  acquire  such  additional  lands  and  such 
owage  rights  as  may  be  neceasAry  for  the  prop- 
er development  of  electrical  power,  •  •  *  to 
make  such  financial  arrangemeDta  as  may  be 
necessary  for  the  construction  of  the  plant  and 
the  development  and  utilization  of  electrical 
power  thereat,  to  enter  into  any  and  all  neces- 
sary contracts  for  construction,  machinery,  and 
additional  engineering;,  *  *  •  and  to  do  any 
and  everytiiing  necessary  or  desirable  for  the 
construction  of  a  power  plant  at  the  point  afore- 
said, and  the  development  and  Qtilization  of 
electrical  power  thereat" 

It  was  further  resolved  that  he  should 
apply  to  Uie  fedetui  government  tor  flowage 
rights  upon  such  of  the  Ft.  Wright  grounds 
as  the  engineer's  report  should  show  to  he 
necessary  in  the  development  of  Its  plant, 
qnd  apxOr  for  and  obtain  addldonal  Cran- 


dilses  from  conntleB,  dttoo,  and  towns  whicih 
may  be  necessary  or  omventait  In  Uie  ntUizsp 
Uon  of  ttie  electric  power  to  be  developed, 
make  contracts  with  nranidpalittes  or  rail- 
way comjtanles  tot  the  disposal  c£  any  pow- 
er not  needed  ftnr  Uie  pnrpoaes  <tf  the  com- 
pany, ftor  pnblle  purposes,  and  execute  In  the 
name  ttf  the  relator  all  contracts  proper  for 
the  complete  executton  of  the  powers  granted. 

Mr.  Wlckersham,  the  relator's  eleetrical 
engineer,  testified: 

"To  sum  it  np,  however.  I  might  say  that  the 
average  increase  for  each  year  from  1900  to 
1914  Das  been  about  20  per  cent  a  year,  and 
on  that  basis  ve  assume  that  five  years  will 
double  tiie  capacity  of  the  present  load.  That 
has  been  checked  by  checking  each  Individual 
consumer  and  analyzing  the  possibilities  of  his 
plant  and  considering  our  own  requirements, 
without  considering  any  extmsions  or  any  nato- 
ral  reserve  that  a  power  comMny  should  carry, 
and  also  taking  over  the  Washington  Water 
Power  load,  and  we  are  convinced  after  the  anal- 
ysis that  by  the  year  1918  the  Inland  Com- 

[)any  will  bave  to  supply  a  load  of  approximate- 
y  2S,000  horse  power.  S'bould  any  additional 
extensions  l>e  made,  or  we  have  the  opportunity 
to  sell  power  in  Spokane,  as  we  will  after  the 
vear  1916,  or  receive  larger  consumerB  than  we 
know  of  now,  we  may  have  to  supply  8,000  to 
10,000  horse  power  more.  That  is  a  reserve 
that  any  power  company  for  Its  own  safety 
should  provide  sufficiently  far  ahead  of  the  ae* 
tual  demand  for  the  power,  so  that  in  the  year 
1920  the  Inland  Company  will  be  required,  or 
should  have  to  serve  its  interests,  at  least  35.000 
horse  power,  which  is  the  combined  output  of 
both  the  Bowl  and  Pitcher  and  the  Nine  Mile 
plant." 

Mr.  Gilman  became  the  relator's  president 
in  January,  1914.  He  testified  that  the  board 
of  directors  had  directed  the  development  of 
power  at  the  cite  in  controversy,  that  It  had 
the  ability  to  do  so,  and  th^  it  Intended  to 
do  so.  He  further  said : 

"That  for  an  electric  system  like  onrs  the 
power  is  the  heart  of  the  system,  and  if  we 
are  stripped  of  our  ability  to  produce  power  we 
are  limited  in  our  operations  to  the  power  that 
we  have  at  the  present  time,  so  that  whan  the 
country  grows,  when  the  Palouse  is  cut  up,  tor 
ezample,  and  it  is  necessary  to  double-track, 
extend  our  lines  as  the  city  grows,  and  we  are 
required  to  extend  our  street  car  lines,  or  to 

{lut  more  cars  or  more  service  on  the  present 
Inea,  we  will  not  have  tbe  ability  to  do  so,  be- 
cause we  will  not  have  the  power," 

It  would  take  two  yeara— that  is,  two  sea- 
sons— of  low  water,  to  complete  the  plant 
at  dither  site,  ^e  relatM-  cannot  complete 
the  development  of  a  plant  at  its  site  with- 
out acquiring  flowage  rights  tor  Ote  back  wa- 
ter. In  this  respect  the  parUes  stand  npm 
an  equal  footing. 

[1]  Our  statute  <8ectlon  825,  Bern,  tt  BaL 
Code)  provides  that,  before  property  can  be 
taken  for  a  public  use,  two  tkcts  must  be 
made  to  appear:  (1)  That  the  contemplated 
use  for  which  the  property  Is  sought  to  be 
appropriated  Is  "really  a  pubUe  nse";  and 
(2)  "that  the  pnblic  Interest  requires  the 
prosecution  of  such  enterprlaeu"  All  property 
Is  held  subject  to  the  power  of  tbe  state  In 
the  exerdse  of  Its  soverelgntr  to  awnvrl- 
ate  It  to  a  public  use.  Public  service  corpo- 
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raUoiw  are  only  permitted  to  exercise  the 
power  of  eminent  domain,  an  attrlbote  of 
soveretgnty,  when  the  public  Interest  will  be 
promoted.  We  have  held  that  property  own- 
ed by  a  corporation  and  devoted  to  a  public 
use  cannot  be  taken  by  condemnation  except 
In  Bpe<!lal  cases  not  here  present,  to  be  nsed 
for  the  same  purpose  and  In  the  same  man- 
ner. Samlsh  Rlrer  Boom  Co.  t.  Union  Boom 
Co.,  32  Wash.  586,  73  Pac.  670 ;  State  ex  rel. 
T.  Superior  Court,  65  Wash.  129,  117  Pac. 
7S5;  State  ex  rel.  v.  Superior  Court,  47 
Wash.  166,  ftl  Pac  637.  We  have  also  held 
that  property  owned  by  a  corporation  "and 
not  actually  devoted  to  a  public  use"  may  be 
acquired  by  condemnatiou.  Samlsh  Blver 
Boom  Co.  V.  Union  Boom  Co.,  supra.  The 
right  to  condemn  In  a  particular  case  de- 
pends upon  all  the  attending  facts  and  cir- 
cumstances. Samlsh  Blver  Boom  Co.  t. 
Union  Boom  Co.,  supra. 

t21  It  has  become  the  settled  law  of  the 
state  that  a  pubUc  service  corporatloD  may 
acquire  property  by  condemnation  or  other- 
wise In  reasonable  anticipation  of  its  future 
needs.  When  property  has  been  so  acquired. 
It  is  deemed  devoted  to  a  public  use,  although 
not  actually  devoted  to  such  use,  until  there 
has  been  an  abandonment  of  the  Intention  so 
to  use.  Nicomen  Boom  Co.  v.  North  Shore, 
etc.,  Co.,  40  Wash.  315,  82  Pac.  412;  State 
ex  rel.  v.  Superior  Court,  40  Wash.  389,  82 
Pac.  417;  Neitael  v,  Spokane  International 
R.  Co.,  80  Wash.  30,  141  Paa  186;  SpolEane 
T.  Merrlam,  80  Wash.  222,  141  Pac.  35a 

Id  the  Nicomen  Boom  Co.  Case  this  court, 
speaking  through  Judge  Hadley,  said: 

"It  is  also  held  that  the  question  of  future 
needs  of  railroad  companies,  in  fulfilling  their 
charter  purposes  and  performiDg  their  public 
datiea  as  common  carriers,  is  one  wbkh  should 
be  given  full  consideration  by  a  coart  before  it 
unoertakes  to  deprive  a  company  of  any  part  of 
ita  tfgbt  of  way  in  favor  of  another  corpora- 
turn.  Soeb  companies  may  anticipate  future 
necessitiea  and  nuy,  for  that  purpose,  bold  ter- 
ritory not  In  actual  nse  to  the  exclusion  of  other 
companies." 

In  the  second  case  cited,  it  was  said  by 
Judge  Dunbar,  speafeing  for  the  court: 

"It  is  true  that  the  International  Railroad  is 
not  yet  in  operation,  bnt  the  testimony  shows 
that  a  large  portion  of  the  nading  has  already 
been  contracted  for,  and  that  the  whole  road 
will  be  in  operation  in  the  near  future;  that 
it  has  traffic  relations  with  the  Canadian  Pa- 
cific, and  expects  to  b«  in  reality  the  western 
portion  of  a  transeontineotal  road.  Altfaoogh 
it  Is  not  yet  in  operation,  companies  of  thla 
kind  must  procure  grounds  for  terminal  facili- 
ties before  they  commence  their  operations.  The 
necessity  of  the  business  requires  this,  and, 
when  once  thej'  make  their  calculations,  to  pro- 
cure these  facilities,  which  this  company  did  at 
an  expense  of  $150,000  in  purchasing  this  land, 
they  will  be  protected  in  those  terminal  rights 
to  the  same  degree  as  will  a  company  which  ii 
already  operating  its  roads." 

In  the  Neltzel  Case,  we  said: 

"A  public  service  corporation  may  anticipate 
future  needs,  and  mere  nonuser  of  a  portion  of 
Ita  easements  does  no^  of  Itieli^  constitute  an 


abandonment  Whether  or  not  there  has  been 
an  abandonment  depends  upon  the  iutcntioo  of 
the  owner  of  the  easement  While  such  inten- 
tion may  be  deduced  from  long  nonuser,  the  uon- 
use  itself  does  not  constitute  an  abandonmeD^ 
and  does  not  oi  itidf  defeat  or  impair  acquired  • 
rightB."  V     ^  ^ 

In  the  Merriam  Cas^  we  voiced  the  same 
principle,  saying: 

"It  was  not  incumbent  upon  the  dty  to  riiow 
an  Immediate  necessity  for  an  immediate  use. 
The  showing  of  a  reasonable  necessity  for  use 
In  a  reasonable  time  is  all  that  can  be  recjuired. 
A  municipal  corporation  has  the  same  right  to 
be  provident  and  forehanded  in  the  acquirement 
of  property  for  a  public  nse  that  a  pnbUe  serv- 
ice corporation  has." 

In  State  ex  rel.  t.  Superior  Court,  71 
Wash.  84,  127  Pac.  691,  we  recognized  the 
rule  of  comparative  neceaalt?,  saying: 

"Whether  the  use  is  a  public  use,  and  whether 
the  public  Interest  requires  the  prosecution  of 
the  enterprise,  end  wliat  lands,  etc.,  are  neces- 
sary for  the  enterprise,  are  all  matters  referred 
to  the  court  for  determination.  Bern.  &  Bal. 
Code,  S  92S.  S^om  this  results  the  doctrine 
which,  for  lack  of  a  better  name,  may  be  called 
comparative  necessity.  If  by  tlie  plan  proposed 
the  present  and  future  pnbuc  use  and  Interest, 
as  now  apparent  from  the  evidence,  are  met, 
that  is  as  t&r  as  the  court  need  now  inquire." 

The  respondent  has  dted  Tacoma  v.  Nls- 
qually  Power  Co.,  67  Wash.  420,  107  Pac. 
Ifl9,  and  Newell  r.  Loeb,  77  Wash.  182,  187 
Pac.  811.  In  each  of  these  ,cases  the  proceed- 
ings were  conducted  under  a  different  stat- 
ute, as  will  appear  from  a  reading  of  the 
cases.  In  Roberts  t.  Seattle,  63  Wash.  673, 
116  Pac.  26,  the  dty  condeomed  a  strip  of 
land  30  feet  in  width  along  the  boundary  of 
the  University  ground,  for  street  purposes. 
The  statute  authorized  the  proceeding  and 
the  uses  were  dissimilar.  In  State  ex  rel. 
r.  Superior  Court,  54  Wash.  865,  103  Pac. 
469,  104  Pac  J.75,  it  was  not  shown  that  the 
defendant  would  need  or  use  the  property  In 
controversy  tor  public  purposes  within  a  rea- 
sonable time.  In  North  Coast  Ry.  t.  North- 
em  Padflc  Ry.  Co.,  48  Wash.  529,  94  Pac. 
112,  it  was  held  that  a  portion  of  a  railroad 
right  of  way  through  a  defile  which  could  be 
spared  without  material  detriment  could  be 
condemned  where  the  public  interest  required 
It  In  all  condemnation  cases  the  paramount 
co&alderatton  Is  the  public  Interest,  and  td 
that  Interest  all  rights  most  bow  and  all 
rules  must  bend.  The  record  shows  that  the 
relator  acquired  the  property  sought  to  be 
condemned  with  the  Intention  of  devoting  it 
to  a  public  use  within  a  reasonable  time,  that 
It  now  intends  to  prosecute  the  development 
of  the  power  site  with  diligence,  and  tbat  It 
has  the  means  bo  to  do.  The  pu^knkb  to 
which  the  parties  desire  to  devote  the  prop- 
ert;  are  the  sanw. 

TbB  judgment  is  reversed,  with  diredlmu 
to  dlsmin. 

MORRIS,  a  3^  and  OfiOW  and  OHAD- 
WIOK,  J3^  concur. 
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NEW  ENGLAND  ELECTRIC  CO.  t. 
SHOOK  et  aL    (No.  4080.) 

,  (Court  of  Appeals  of  Colorado.  Jan.  11.  1916.) 

1.  Bills  and  Notbs  (I  123*)— BUkxbs  Who 

AEE  Liable  as  Such. 

Where  a  note  for  a  corporate  obligation  re- 
citing that,  "I,  we  (and  each  of  ua),  promise  to 
pay,'^  ete.,  was  first  eixned  b;  the  corporaUon 
and  then  by  defendants,  who  appended  tQ  their 
names  the  titles,  "President"  and  "Secretary," 
defendants  were  not  personally  liable,  although 
there  was  no  "By,"  "Per,"  or  similar  term 
B bowing  their  agency,  for  the  titles  "President" 
and  "Secretary'^  cannot  be  rejected  as  surplus- 
age or  considered  descriptio  personse,  as  the  debt 
was  that  of  a  corporation,  and  it  is  not  the 
custom  for  persons  to  append  titles  to  their 
■ignatUTes  on  commercial  paper. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  SS  260-267,  1393;  Dec.  Dig. 
S  123.»] 

2.  EviDENCB  (5  459')— Pabol  Evidencb— Ad- 
missibility. 

Where  a  note  did  not  on  Its  face  show  in 
what  capacity  two  of  the  signers  appendeid  their 
signatures,  parol  evidence  is  admusible  in  ex- 
planation. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §f  1722. 1906-1910,  2109-2114 ;  Dec. 
Dig.  I  469.»1 

8.  Bills  and  Notes  (i  619*)— AonoNs— Evi- 

DXNCS— SUIFIOIENCT. 

Erldenee  held  to  sustain  a  finding  that  de- 
fendants, who  appended  tiieir  stgnatures,  as 
officers,  to  a  corpiyrate  note,  did  not  Intend  to 
become  personally  liable. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  a  1B02;  Dec  Dig.  S  619.*} 

4.  OoBPOBATions  a  466*>— G<»rOBATS  NoiB— 

Effect  of  Seal. 

That  8  note,  signed  by  a  corporation  is  im- 
pressed with  the  corporate  seal  ia  strong  cir- 
cumstantial evidence  that  persons  placing  their 
names  immediately  beneath  that  of  the  corpora- 
tion and  appending  the  title  "PresideDt"  and 
"Secretary"  are  not  personally  liable,  but  that 
the  note  is  a  corporate  obligation  ezcluaiT^Iy. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  EKg.  K  1822-1826;  Dec.  Dig.  f  465.*] 

5.  Estoppel  ^  68*)— Equitable  Estofpbx. 

Where  plain  tiif  proved  against  a  bankrupt 
corporation  a  debt  evidenced  by  a  note  ezecnted 

by  its  president,  he  is  estopped  from  claimiog 
that  the  president  was  without  authority  to 
execute  the  note,  and  so  was  personally  liable. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Gent.  Dig.  8g  165-169;  Dec.  Dig.  }  6a*] 

6.  Pleading  ({  269*)— Auendubnts— Dbnial. 

The  refusal  of  the  court  to  allow  a  trial 
amendment  to  the  replication,  by  which  plaintiff 
desired  to  change  the  ground  of  liability,  is  not 
error,  where  the  evidence  showed  plaintiff  to  be 
estopped  to  rely  on  such  ground. 

[Ed.  Note.— For  other  cases,  see  Pleading^ 
Cent  Dig.  SS  811-81S;  Dec.  Dig.  S  269.*] 

Error  to  District  Court,  City  and  County 
at  Denver;  John  H.  Denlson,  Judge. 

Action  by  the  New  England  Electric  Com- 
pany, a  cOTporatloii,  against  E.  A.  Shook  and 
another.  Then  was  a  judgment  for  defend- 
ants, and  idainttff  brings  error.  AflHrmed. 

Ztounerhackel  &  Avery,  of  D^ver.  for 
plaintiff  in  error..  Isaac  Pelton,  of  AJltoh, 
tfr  defendants  in  error. 


HURLBUT,  J.  This  action  was  original- 
ly commenced  in  the  county  court  of  the 
city  and  county  of  Denver,  on  July  8,  1912, 
by  plalntlfiT  In  error,  as  plaintiff  (herebiafter 
called  plaintiff).  Defendants  recovered  Judg- 
ment In  the  county  court,  from  which  an  ap- 
peal was  taken  to  the  district  court  The 
pleadings  were  the  same  In  both  courts. 

The  action  Is  based  upon  a  promissory 
note  In  words  and  figures  following: 
"$575.69.   Denver,  Colorado,  January  16, 1912. 

"One  hundred  and  twenty  days  after  date,  for 
value  received,  1,  we  (and  each  of  us),  promise 
to  pay  to  the  order  of  the  New  England  Electric 
Co..  five  hundred  seventy-five  dollars  and 
^Vioo  dollars  at  the  office  of  the  United  States 
National  Bank,  Denver,  Colorado,  with  interest 
at  Sper  cent  per  annum  from  date  until  paid. 

"The  makers  and  indorsers  hereof,  hereby  sev- 
erally waive  presentment  for  payment,  protest 
notice  of  nonpayment  and  of  protest  and  agree 
to  pay  ten  per  cent  additional  as  an  attorney's 
fee,  if  collected  by  an  attem^  with  or  wuh* 
out  suit      The  Akron  Gas  &  Electric  Co., 

j  Corporate  V        "R.  A.  Shoo^  President. 

\     SeaL    J        *'H.  C.  Block,  Secretary. 

The  Aknm  6u  it  Electric  Company  Is  not 
made  a  defendant,  but  the  acUon  ia  against 
Shook  and  Black  as  Individuals.  Tbe  com- 
plaint Is  short,  pleads  the  note  according  to 
Its  legal  effect,  alleges  its  noiqtayment,  and 
prays  for  Judgment  against  defendants  for 
the  amount  of  the  note  and  interest  The 
answer  pleads  fQur  defenses:  First,  a  gen- 
eral denial  of  every  allegation  of  Uie  com- 
plaint except  those  expressly  admitted;  sec- 
ond, that  neither  of  the  defendants  ever  sign- 
ed the  note  as  a  personal  obligation,  bnt 
that  the  same  is  the  note  of  the  Akron  Qaa 
&  Electric  Company  only,  and  was  executed 
and  delivered  by  that  company  for  a  debt 
due  from  it  to  the  plaintiff  corporation; 
tUrd,  that  neither  of  the  d^endants  ever 
received  any  c<Hislderatl(Hi  for  the  execution 
and  delivery  of  the  note,  and  tliat  the  same 
was  executed  and  delivered  by  the  Akron 
Company  in  Its  corporate  capacity  solely, 
and  not  executed,  or  Intended  or  understood 
to  be  executed,  by  either  of  the  defendants 
personally,  and  was  given  for  a  corporate 
debt  due  plaintiff,  all  of  which  plaintUE  well 
knew  at  the  time  of  Its  execution.  The 
fourth  defense  Is  equitable  In  its  nature, 
averring,  in  substance,  that  defendants  exe- 
cuted the  note  as  president  and  secretary  of 
the  Akron  Company,  and  that,  through  a 
mutual  mistake  on  the  part  of  plaintiff  and 
defendants,  the  latter  failed  to  execute  the 
same  unequivocally  as  the  note  of  said  com- 
pany, and  that  the  note  should  be  reformed 
so  as  to  express  the  true  Intent  and  mean- 
ing of  plaintiff  and  defendants— to  wit,  an 
obligation  of  the  Akron  Company  alone. 
Beplicatlon  was  filed  by  plaintiff,  in  which, 
among  other  things.  It  was  admitted  that 
the  said  Akron  Company  was  one  of  the 
makers  of  the  note;  that  the  note  was  giv- 
en exclusively  for  a  debt  due  plaintiff  from 
that  company;   and  farther  alleged  that. 


•for  ether  eases  sm  sum  topie  and  section  NUHBBB  la  Dse.  Dig.  *  Am.  Dig.  Kqr-No.  Serlw  A  B«|>*r  lodexas 
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ptlOT  to  Uie  time  tbe  note  was  signed,  de- 
fmdsnts  were  in  no  way  Indebted  to  the 
plalntur  company. 

The  case  was  tried  to  the  court  without  a 
jury,  and  at  the  dose  of  the  trial  judgment 
wfls  rendered  In  faTor  of  defendants. 

The  recnd  presents  but  one  c<mtFol]lng 
questltm  for  determination,  and  that  Is:  Was 
the  note  tbe  obllgattOD  of  tb»  Akioa  Com- 
pany solely,  or  were  Shook  and  Black  per- 
sonally liable  thereon? 

[I]  Plaintiff's  position  Is  that  the  note  on 
Its  face  conclusively  sbows  both  Shook  and 
Black  to  be  personally  bound  for  its  payment; 
and  in  support  of  Buch  position  It  contends 
that  the  phrase  found  In  the  body  of  the 
note,  "I,  we  (and  each  of  us),"  shows  beyond 
a  doubt  a  plurality  of  signers  or  makers, 
and  to  hold  that  the  corporation  only  was 
liable  would  be  to  Ignore  the  plain  meaning 
of  the  phrase  and  contradict  the  clear  Inten- 
tion of  the  parties  to  the  note  as  expressed 
thereby;  and,  further,  that  the  absence  of 
the  word  "By,"  and  "Per,"  or  a  similar  term, 
"  Just  after  the  corporate  name,  and  before 
the  names  of  Shook  and  Black,  clearly  mani- 
fests an  Intention  on  their  part:  to  personally 
bind  themselves  as  makers.  It  is  useless  to 
deny  that  this  position  of  plaintiff  Is  sup- 
ported by  reputable  authority,  and  partic- 
ularly by  the  earlier  Eugliah  cases,  but  It  is 
also  true  that  soch  a  position  Is  vigorously 
condemned  by  authority  of  equal  repute,  in- 
cluding well  known  text-writers.  Our  atten- 
tion has  not  been  called  to  any  decision  of 
our  own  appellate  courts  passing  on  the  Ques- 
tion under  discussion,  and,  knowing  of  none, 
we  feel  free  to  follow  that  line  of  authority 
which  Impressses  us  as  being  the  most  equita- 
ble, fair,  and  reasonable.  By  ad<^tlQg  this 
course,  we  find  no  difficulty  In  following  the 
authorities  last  referred  to.  which  hold  to 
the  rule  that.  In  Interpre^ig  a  note  such 
aa  the  one  before  us,  the  words  "President** 
and  "Secretary,"  Immediately  following  the 
IsdlTldual  names  signed,  should  not  be  re- 
jected as  surplusage,  or  considered  descriptio 
personee,  unless  it  be  clearly  manifested  from 
a  plain  reading  of  the  entire  note,  giving  the 
words  used  their  common  and  customary 
meaning,  that  such  parties  Intoided  thereby 
to  personally  bind  themselves  as  makm.  If 
the  note  be  so  read,  how  can  It  be  reasonably 
said  that  there  is  any  ambiguity,  uncertain- 
ty, or  doubt,  upcm  tbe  face  of  the  note,  as 
to  tbe  intention  of  Shook  and  Black  In  sign- 
ing tbe  same?  ■  Immediately  following  the 
context  of  the  note  is  tbe  full  name  of  the 
corporation,  "The  Akron  Oaa  4c  Electric  Com- 
pany," directly  under  which  Is  signed  the 
names  "B.  A.  Shook,  President,"  and  "H.  C. 
Black,  Secretary,"  with  the  corporate  seal 
attached,  opposite  their  names,  to  tbe  left 
A  corporation,  as  such,  cannot  write  a  word 
or  do  any  other  physical  act  When  business 
necessity  requires  Its  name  to  be  subscribed 
on  paper,  it  can  only  be  placed  then  by  and 


Oirongb  Its  officers  or  representatives.  It  Is 
a  custom  of  universal  practice  in  the  present 
day  for  those  who  sign  the  name  of  a  cor^ 
poratlon  to  any  business  os  other  document, 
with  the  Intent  to  bind  the  corporation  only, 
to  append  to  fbe  corporate  signature  tbtUr 
own  names,  or  InitialB,  with  their  official  ti- 
tles, IntentUng  thereby  to  characterise  such 
signing  as  an  act  of  the  corporation  only. 
Such  Is  the  common  understanding  through- 
out the  business  and  commercial  world,  and 
it  would  seem  reasonable  fOr  a  Judicial  tri- 
bunal, when  called  upon  to  Interpret  a  note 
or  other  written  document  so  signed,  to  rec- 
ognize such  custom  and  give  it  full  force  and 
effect  In  the  Instant  case  we  have  no  hesi- 
tancy in  saying  that  the  note,  with  the  im-  , 
pression  of  the  corporate  seal,  when  consid- 
ered as  a  whole.  Is  free  from  ambiguity,  and 
shows  upon  its  face  that  it  Is  the  note  of 
tbe  corporation  only,  and  that  neither  Shook 
nor  Black  had  any  intention,  in  subscrib- 
ing tbeir  names  thereto,  other  than  to,  do  so 
as  officers  of  the  company,  with  the  sole  pur- 
pose of  binding  It  alone  to  the  payment  there* 
of.  From  what  standard  of  reason  or  com- 
mon sense  can  it  be  maintained  that  because 
the  word  "By,"  "Per,"  or  some  similar  term, 
is  not  written  before  the  names  of  Shook  and 
Black,  or  because  of  the  existence  of  the 
phrase  above  quoted,  the  plain  Intention  of 
the  signers  of  tbe  note,  as  appears  from  the 
whole  context  and  form  of  the  signatures, 
should  be  ignored  and  held  for  naught,  when 
It  is  manifest  that  the  obligation  was  solely 
that  of  the  company?  Nor  do  we  see  any 
force  or  reason  in  the  suggestion  that  be- 
cause of  the  absence  of  the  word  "By,"  etc., 
or  because  of  the  existence  of  such  phrase 
in  the  body  of  the  note,  the  words  "Presi- 
dent" and  "Secretary,"  following  the  names 
of  Shook  and  Black,  should  be  held  as  de- 
scriptio personre.  It  is  the  common  custom, 
and  80  understood,  at  least  In  this  country, 
that  if  a  person  Intends  to  execute  a  prom- 
issory note  In  bis  Individual  capacity,  and 
thereby  bind  himself  personally,  be  simply 
signs  bis  name,  and  that  is  the  end  of  It 
We  venture  the  statement  that  it  would  be 
a  positive  curiosity,  in  this  day  and  age,  to 
find  a  promissory  note)  signed  by  Individuals 
as  individuals  only,  with  descriptive  words, 
such  as  appear  on  the  note  before  us,  append- 
ed to  tbe  signatures.  In  the  early  practice  of 
the  common  law  in  England  there  was  a  gen- 
eral custom  In  vogue  for  Individuals  signing 
written  documents  to  add  to  their  signatures 
some  title  or  abbreviation  which  indicated 
their  social  or  political  standing;  but  no 
such  custom  appears  to  have  evev  prevailed 
in  this  country. 

[2,  3]  If  it  be  said  that  our  interpretation 
of  the  note  in  Issue  is  not  warranted  from  a 
fair  construction  of  tbe  context  then  tht 
question  arises:  Does  it  on  its  face,  fairly 
show  ambiguity  or  uncertainty  of  intention, 
on  ttie  part  of  tbe  signers,  or  does  It  not 
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and.  If  It  does,  la  evldeiice  ndmlBsible  to 
show  ttie  real  taitent  of  tlie  parties  at  the 
time  It  was  execnted7  We  find  the  author^ 
Itles  In  conflict  on  this  point  also.  The  gen- 
eral tr&aA  of  authority,  Including  Colorado^ 
nQiports  the  afflrmatiTe.  Bhone  Powell. 
20  Colo.  41,  36  Fac.  899 ;  I^wis  T.  Mutual 
Life  Ins.  Co.,  8  Golo.  App.  368,  46  Paa  621. 
In  the  case  at  bar  plaintiff  admits  In  the 
complaint,  and  its  witness  Lawrence  testifies, 
that  the  Akron  Company  was  one  of  the 
makers  of  the  note.  Hie  proof  shows  that 
after  the  note  was  executed  and  delivered 
the  Akron  Company  was  adjudicated  a  bank- 
rupt, and  plaintiff  presented  the  note  to  the 
referee  In  bankruptcy  ss  a  claim  against  that 
company.  Plaintiff's  coDceded  agent,  X  L, 
Cain,  who  was  expressly  instructed  to  col- 
lect the  indebtedness,  testified  in  his  depos- 
ition that  he  was  instructed  to  collect  the 
money  due,  If  possible,  or,  failing  In  this,  to 
secure  a  personal  note  from  Shook  and  Black, 
or,  if  unsuccesful  in  this,  to  obtain  the  com- 
pany's note  for  the  claim,  and  that  in  pur- 
suance of  such  instructions,  having  failed 
to  get  the  money,  he  solicited  a  note  from 
Shook  and  Black  personally,  but  both  flatly 
refused  to  execute  It,  offering,  however,  to 
execute  the  company's  note  for  the  indebted- 
ness, whereupon  he  accepted  their  offer  and 
obtained  the  note  in  issue,  with  the  under- 
standing that  it  was  executed  by  them  solely 
as  a  company  note,  and  not  in  any  way  as  a 
personal  note  on  their  part  This  testimony 
is  corroborated  In  every  particular  by  the 
testimony  of  both  defendants.  The  only  evi- 
dence tending  to  disprove  such  testimony 
was  the  testimony  of  an  attorney  for  plain- 
tiff, who  testifled  that  Cain  made  a  statement 
to  him  on  the  street  to  the  effect  that  at  the 
time  he  (Calu)  obtained  the  note  from  Shook 
and  Black  nothing  was  said  by  them  or  him 
about  their  not  being  personally  liable  on  the 
note.  The  court  found  on  this  issue  In  favor 
of  defendants,  which  is  binding  upon  us. 

[4]  There  is  another  feature  of  the  case 
which  It  might  be  well  to  mention,  and  that  is 
the  corporate  seal  of  the  Akron  company  was 
impressed  on  the  note.  There  is  a  line  of 
authorities  holding  that  a  corporate  seal  on 
a  note  similar  In  form  and  language  to  the 
one  before  ua  is  a  strong  circumstance  tend- 
ing to  show  that  the  note  Is  that  of  the  corpo- 
ration only,  and  not  of  the  Individuals  whose 
signatures  are  followed  by  their  official  titles. 
In  Guthrie  v.  Imbrte,  12  Or.  182,  6  Pac.  664, 
9S  Am.  Bep.  331,  the  court  had  under  consid- 
eration a  note  reading  as  follows: 

"For  value  received,  we  promise  to  pay  to  Da- 
vid Guthrie,  or  order,  ninety  days  after  date, 
five  hundred  doHats  in  U.  S.  goU  coio,  without 
interest.  Jnmes  Imbrie,  Prest. 

"J.  J.  Imbrie,  Sec.  G.  M.  Co." 

The  note  bore  the  impression  of  seal  read- 
ing "Granger  Market  Co.,  Portland,  Oregon, 
November  4,  1874."  The  court  held  the  note 
to  be  that  of  the  company  only,  and  not  the 
Individual  note  of  the  signers.  To  the  saxoo 


^ect:  Means  et  aL  t.  fiwormstedt;  82  Ind. 
87,  2  Am.  Bep.  330;  Sculan  t.  Keith.  108 
111.  634,  40  Am.  Bev.  624 ;  Musser  T.  JohnwMU 
42  Ua  74.  97  Ahl  Dec  81&  This  last  caae 
Is  referred  to  in  Thompson  on  Gorporatimia, 
voL  4,  }  0144.  The  following  cases  inroive  tbe 
Interpretetion  of  notes  similar  in  form  and 
phraseology  to  those  considered  In  tbe  Miaaoa- 
ri,  Indtena,  and  IlUnoia  cases  dted,  exc^ 
that  the  corporate  seal  was  absent: 

In  Llebsdier  v.  Kraus,  74  Wis.  387,  43  N. 
W.  166,  5  I*  B.  A.  496,  17  Am.  St  Bep.  171. 
the  court  construed  a  note  identical  in  form 
and  import  with  the  one  in  issuew  It  read  as 
follows: 

9637^.         MUwaukee,  January  lat.  1887. 

''Ninety  days  after  date  we  ptomisa  to  pay  to 
Leo  Leibscher,  or  order,  the  sum  of  six  hundred 
and  thirty-seven  dollars  and  forty  cents,  value 
received. 

"San  Pedro  Mining  &  UilUng  Company, 
"F.  KrauB,  President" 

Tb»  court  h^d  the  note  to  be  that  of  the 
eorporeti<m  alone.  The  action  was  against 
both  the  comitany  and  Krana  The  latter 
pleaded  a  like  defense  to  that  pleaded  by  de- 
fendante  In  the  instant  case.  See,  also,  T 
Cyc.  663  et  seg.,  and  T^itham,  Adm'r,  v. 
HoostoQ  Floor  Mills  et  aL,  68  Tex.  127.  8 
S.  W.  462. 

In  Scanlan  t.  KAtb,  supra,  It  was  held,  la 
oonsldeiinc  ft  note  qidte  sUallar  to  the  one 
before  ns,  that  the  corporatloa  alone  was 
boond.  tbe  conrt  saying  In  part: 

"Moat  generally  there  Is  that  on  tiie  face  of 
the  inatrumeni:  Itself,  and  especially  where  the 
execatioa  la  witnessed  by  the  aeal  of  the  cor- 
poration attached  thereto,  that  indicates  unmta- 
takably  it  is  the  obligation'  of  the  eorporatioa. 
It  is  seldom  any  one  takes  such  paper  mider 
the  belief  It  la  the  obligation  of  the  officers  exe- 
cuting It  on  behalf  of  the  corporation.  But 
parol  teatimony  la  admissible  to  establidi  the 
facts,  collateral  though  they  may  sometimaa  be. 
that  will  make  It  appear  paat  all  donbt  whose 
obligation  it  ia.  *  *  *  It  ia  inconceivable  a 
person  familiar  with  the  business  transacted  by 
a  coiiioratlon.  taldng  a  note  oeeuted  by  its 
offlcm  under  Its  corp<Hrate  aeal,  shoald  believe 
he  waa  obtaining  the  individual  note  of  the 
officers  whose  names  are  attached  to  It  It 
needs  no  extrinsic  evidence  to  show  auch  a 
note  is  the  obligation  of  the  ooTPoration.  Sneh 
la  tbe  common  understanding  from  what  ap* 
pears  on  the  face  of  the  instrument  Itself.  A 
most  unreasonable  conclusion  It  would  be  to 
hold  that  a  secretary  of  a  corporation  who  at- 
teata  such  an  inrtroment  by  his  signatue  and 
the  corporate  aeal  thereby  becomea  a  Joint 
maker.     That   Is   precisely   the   case  here. 

*  *  *  The  same  reasoning  applies  wltii  eqnal 
force  to  defendant,  who  made  the  note  as  presi- 
d«it  of  the  corporation,  in  ooonection  with  the 
KCretary,  using  the  seal  of  the  corporation. 

•  •  •  Dealing  with  the  corporation,  and 
taking  a  note  made  by  its  officers,  with  Its  cor- 
porate aeal  attached,  it  ia  most  improbable 
plaintiff  snppoeed  h«  was  obtaining  the  individ- 
ual note  of  the  officers.  *  *  *  It  ia  atill 
more  unaaual  that  persona  making  an  indlvidnal 
note  or  other  obligation  would  cause  it  to  be 
attested  by  the  seal  of  the  corporation  with 
which  they  are  connected." 

Also  in  point:  Miller  t.  Boacb,  150  Mass. 
140^  22  N.  B.  634,  6  U  R.  A.  71 ;  Falk  t. 
Moebs.  127  U.  S.  697.  8  Sup.  CL  1318»  82  U 
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Dd.  266;  Draper  v.  Maasacbusetts  Steam 
Heating  Ca,  6  AUen  (Mass.)  338;  Lacy  y. 
Dubnqoe  Lumber  Go^  43  Iowa,  610;  Cook  on 
Oorporattom  (6th  Ed.)  -vol.  2.  |  724. 

[5,  B]  Plalnllfl  also  contends  tbat  Shook,  as 
preeideiit,  had  no  authority  to  bind  the  Akron 
Company  giving  the  note ;  tfaeretoie  both 
be  and  Black  were  personally  liable  for  Its 
payment,  under  a  nde  of  law,  as  claimed, 
that,  where  Individuals  attempt  to  consum- 
mate a  contract  on  behalf  of  th^r  principal, 
and  fail  in  tbat  regard,  they  become  person- 
ally liable  upon  the  contract.  If  sudt  be  the 
law,  plaintiff  is  not  in  any  position,  under  the 
record  showing  here,  to  invoke  the  rule.  Aft- 
er admitting  in  its  pleading  tbat  the  Instru- 
ment was  the  corporate  note  of  the  Akron 
Company,  and  after  submitting  it  to  the 
bankruptcy  court  as  a  lawful  claim  against 
that  company,  and  after  adducing  sworn  tes- 
timony In  its  own  behalf  to  prove  that  fact, 
plaintiff  should  not  be  heard  now  to  say  that 
the  Instrument  Is  not,  and  never  was,  the 
note  of  the  Akron  Company.  Plalntitf  may 
say,  however,  tbat  at  the  trial  it  moved  the 
court  for  permission  to  amend  its  replication 
by  withdrawing  therefrom  its  allegation  that 
the  note  was  that  of  the  company,  and  sub- 
stituting therefor  a  denial  of  that  fact  on 
information  and  belief,  which  motion  was  de- 
nied by  the  court  With  su<A  a  state  of  facts 
before  the  trial  court,  we  see  nothing  that 
snggests  error  in  its  denial  of  the  motion, 
and  are  unable  to  perceive  wher^  It  abused 
Its  discretion  in  so  ruling. 

We  discover  no  error  in  the  record. 

The  Judgment  will  therefore  be  affirmed. 

Judgment  affirmed. 


IBx  parte  GAMBETTA.  (Cr.  1902.) 
(Supreme  Court  of  (California.    Jan.  4,  1915.) 
BaBTABDS  (S  16*)  —  NXQIXCT  TO  SUFPOBT  — 

Statutes. 

Pen.  Code,'!  270,  making  ponishable  a  par- 
ent who  fails  to  furnish  neceBsaries  for  his  child, 
did  not,  as  originaU7  adopted^  apply  to  the  fa- 
ther of  illegitiaiate  children,  and  was  not  made 
applicable'  to  him  by  Civ.  Code,  S  106a,  requir- 
ing the  fiither  of  an  illegitimate  child  to  sup- 
port it,  and  authorising  a  cItU  suit  by  the  child 
or  its  mother  or  gnaroian  to  enfbrce  the  obli- 
gation. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  H  21-^ ;  Dec.  Dig.  f  16.«] 

In  Bank.  AppUcatifOk  by  one  Oambetta 
for  a  writ  of  habeas  corpus.  Petitioner  dis- 
charged from  custody. 

J.  A.  Oaidottl  and  C.  J.  Houston,  both  of 
Ban  Francisco,  for  petitioner.  Qeo;  L.  Bell, 
«C  San  Francisco,  for  respondent 

THB  ■  CHIEF  JUSTICE.  The  court  Is 
ananlmouEdy  of  the  opinl«i  that  section  270 
<a  the  Penal  Code,  as  originally  adopted,  has 
DO  appllcaUon  to  the  fother  of  illegitimate 

-children,  and  that  section  106a  of  the  Civil 


Code,  relied  on,  does  not  diange  the  applica- 
tion of  that  section  in  any  way.  Hie  prison- 
er will  be  discharged  from  custody. 


In  re  BAKER'S  ESTATE.   (U  A.  8798.) 
(Supreme  Court  of  California.  Dee.  12,  1914.) 

WlT-LS  (8  766*)  — LEQACHSB  — "AnEMPTION"  — 

Statutes. 

Where  testatrix,  by  will  executed  July, 
1912,  Kave  to  two  nieces  of  her  deceased  hus- 
band $500  each,  and  In  July,  1911,  sent  to  them 
a  certificate  of  deposit  for  $400,  renewable  each 
six  months  with  interest,  the  principal  of  which 
they  were  not  to  use,  stating  that  though  she 
had  mentioned  them  in  her  will,  it  was  done 
tbat  they  might  be  sure  of  a  little  of  their 
uncle's  money,  and  subsequently  wrote  them 
that  she  was  thinking  of  letting  them  have  a 
$600  certificate  upon  toe  same  agreement,  which 
would  make  the  $1,000  she  intended  to  be  theirs 
after  her  death,  which  certificate  was  also  is- 
sued and  paid  to  them,  the  letters  and  the  gifts 
of  the  certificates  were  an  "ademi^tion"  of  the 
legacies  contained  In  her  will,  within  CIt.  C!ode, 
S  1351,  providing  that  advancements  or  gifts 
are  not  to  be  taken  as  ademptions  of  general 
legacies,  unless  such  intention  is  expressed  by 
the  testator  in  writing. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  U  1981-1985 ;  Dec  Dig.  {  766.» 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Ademption.] 

Department  1.  Aweal  from  Snperior 
Court,  Los  Angeles  Coonty ;  Lewis  B.  Works, 

Judge. 

Marian  Baker  Sutton  and  another,  legatees 
under  the  last  will  of  Mary  M.  Baker,  de- 
ceased, appeal  from  a  decree  of  final  dls* 
tributlon.  Affirmed. 

Oumey  E.  Newlln  and  Boy  T.  Beppy,  both 
of  Loa  Angeles,  for  lyipellants.  B.  E.  Leigh- 
t«i,  o£  Los  Ancele%  for  nqpoDdent 

ANGELLOm,  J.  mis  is  an  appeal  by 
Marian  Bakw  Sntton  and  Belle  A.  Baker, 
legatees  tinder  the  last  will  of  deceased,  from 
tbe  decree  of  final  distribution  In  the  matter 
of  her  estate,  the  court  below  having  refus- 
ed to  award  tbem  therein  any  portion  of  the 
estate  of  deceased.  The  ground  of  the 
court's  action  was  that  certain  tranaactloas 
had  by  deceased  with  said  l^tees  operated 
as  ademptions  at  their  legacies. 

By  her  wlU  executed  July  24,  1902,  deceas- 
ed gave  to  eadh  of  said  an^eltants,  who  were 
nleoes  of  her  deceased  husband,  $600.  TOe 
will  also  provided  for  several  other  small 
legacies.  Appellants  resided  tn  Boulder, 
(^o.  In  February,  ISllt  the  First  National 
Bank  of  Palo  Alto  Issued  a  certiflcate  ot 
deposit  payable  to  the  order  of  deceased  for 
$406,  with  Interest  from  February  8, 1911.  at 
the  rate  of  4  per  cent  per  annum  if  left 
for  six  months — ^no  interest  after  maturity. 
On  February  17,  1911,  deceased  wrote  to  Mr. 
M.  A.  Bnchan,  president  of  said  bank,  as 
follows: 

"Those  nieces  in  Boulder  have  been  ill  and 
are  all  alone  and  nothing  but  their  earnings 
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to  go  for  their  support  so  I  must  try  to  help 
them  if  possible," 

On  July  8,  1911,  deceased  wrote  a  letter 
to  appellants  In  which  she  said: 

"I  have  been  thinkinfr  all  the  morning  abont 
you  two  dear  girls  and  how  hard  yon  both  have 
to  Btrucgle  alon^  if  your  exprauea  are  any- 
where as  expensive  as  oura  are  and  you  have 
to  work  80  hard.  Well  I  wish  I  dare  do  for  you 
as  I  hare  been  thinking  I  would.  I  have  a 
S400  certificate  on  the  First  National  Bank  of 
Palo  Alto  which  I  would  sign  over  to  son  both 
to  put  in  your  bank  as  your  own  to  draw  In- 
terest my  lifetime  or  while  I  live,  unless  I  go 
broke  and  have  to  hare  it  back,  and  you  never 
need  tell  any  one  about  it  or  break  it  until  aft- 
er I  pass  away,  then  you  would  be  sure  of  a 
little  of  your  uncle's  money.  I  would  give  you 
full  instructions  how  you  would  do  with  the 
bank  and  tell  Mr.  Buchan,  the  president  of  the 
First  National  Bank,  about  it  Of  course,  I 
have  mentioned  you  in  my  will.  My  money  goes 
out  so  fast  I  often  feel  I  may  outlive  it  and  if 
I  do  have  to  go  to  you  and  if  it  was  not  for 
Sister  Adclia,  I  would  any  way  and  we  would 
use  what  I  have  together." 

On  July  22,  1911,  she  wrote  another  letter 
to  appellants,  in  wMcIi  she  made  the  follow- 
ing statement: 

"So  in  view  of  what  may  happen  I  am  go- 
ing to  send  you  a  piece  of  pink  paper  by  name 
a  certificate  of  the  First  National  Bank  of  Palo 
Alto,  Mr.  M.  A.  Buchan,  president  and  first 
cashier.  It  is  at  four  per  cent  interest  and  baa 
to  be  sent  to  the  bank  to  be  renewed  erery 
six  months  from  the  time  of  .date.  I  will  send 
it  over  to  you  •  •  •  and  rather  than  have 
you  break  or  use  any  of  it  only  the  interest  I 
would  rather  you  would  ask  me  for  help  some 
other  way." 

On  July  24, 1911,  deceased  Indorsed  on  the 
back  of  the  certificate  the  following:  "Mary 
M.  Baker  sign  this  certiflcate  to  Miss  Belle 
Baker  and  Mrs.  Marian  Baker  Sutton  of 
Boulder,  Colorado"— and  on  the  said  date, 
or  within  a  few  days  thereafter  delivered  the 
certificate  thus  Indorsed  to  the  appellants. 

Mr.  Bucbftn  testified  that  he  received  from 
deceased  a  letter  dated  July  28,  1911,  writ- 
ten by  her,  which  informed  him  of  the  aa- 
sigument  of  the  $408  certificate,  and  In  her 
letter  she  made  the  following  condition: 

"That  she  was  placing  the  certificate  with  her 
late  husband's  nieces,  Marian  Baker  Sutton  and 
Belle  A.  Baker,  during  her  lifetime,  to  be  r^ 
newed  every  six  months  as  long  as  she  E^ould 
live  unless  she  should  get  broke  and  need  it, 
and  they  must  not  break  the  principal.  That 
she  wished  to  make  sure  of  the  small  amount 
to  be  given  Belle  A.  Baker  and  Marian  Baker 
Sutton,  her  Boulder  nieces,  in  case  they  should 
ever  need  it,  and  that  she  had  sent  it  to  them, 
together  with  directions  how  to  proceed,  ana 
that  they  should  send  it  to  M.  A.  Buchan  for  re- 
newal." 

At  the  expiration  of  the  six  months  for  | 
n-hlch  the  $408  certificate  was  made  the  same 
^\as  sent  to  the  bank  by  appellants  for  re- 
newal, and  a  new  certificate  was  Issued  by 
the  bank  in  the  place  thereof  for  $408,  dated 
August  8,  1911,  which  certificate  recited  that 
Marian  Baker  had  deposited  in  the  bank  $408 
payable  to  the  order  of  Belle  A.  Baker  and 
Marian  B.  Sutton  at  the  death  of  Mrs.  Mary 
M.  Baker  and  to  be  renewed  every  six 
months  after  date  and  to  bear  interest  at 


the  rate  of  four  per  cent  per  annum.  After 
the  expiration  of  six  mcmths  from  August 
8,  1911,  a  new  certiflcate  was  issued  in  re- 
newal, which  last-named  certiflcate  was  paid 
to  appellant  some  four  months  after  the 
death  of  deceased.  Subsequently,  the  date 
not  appearing,  deceased  wrote  to  Marian  B. 
Sutton  as  follows: 

"I  am  thinking  I  wiU  let  you  have  a  $600  cer- 
tificate on  the  same  agreement  of  the  $400,  not 
to  use  any  of  it  which  will  make  the  $1000  I 
intend  will  be  yours  and  BeUe's  after  I  am  gme. 
No  one  will  ever  know  anything  about  it  only 
M.  A.  Buchan." 

On  April  U,  1912,  dficeajBed  viote  to  Bn- 

chan  the  following: 
"I  remember  I  had  thought  of  sending  this 

$600.00  to  my  Boulder  nieces  the  same  as  I 
did  the  $400.00  and  let  them  keep  it  my  lifetime 
aha  draw  the  interest  unless  I  live  long  enough 
to  need  it  They  must  not  draw  the  prineipa] 
while  I  live,  making  them  sore  of  the  $W0O.0OI 
Intend  they  would  have  if  they  outlive  me." 

On  June  11,  1912.  deceased  again  wrote  to 
M.  A.  Buchan,  saying: 

"I  am  writing  to  ask  a  favor  is  regard  to 
sending  another  certificate  to  my  Boulder 
J'eeea.  •  •  •  I  want  to  make  them  even 
$1000  on  the  same  terms  as  the  $400  certificates 
they  already  have  as  that  amount  is  what  I  am 
intending  they  shall  have  if  they  outlive  me, 
and  if  what  I  have  of  my  own  does  not  last 
me  I  am  to  have  it  back  with  the  proviso :  that 
if  I  do  have  that  when  I  draw  It  they  may  draw 
an  eaual  amount  to  use  as  they  are  a  mind  to." 

In  reoxmse  to  the  requests  In  these  letters, 
Bndian  on  Jnne  14.  1912,  Issued  a  certificate 
of  deposit  of  said  bank  for  $600,  the  certifl- 
cate redtlnK  that  Mrs.  Baker  has  deposited 
in  this  bAnk  $600,  payable  to  the  order  of 
Belle  A.  Baker  and  Mrs.  Marian  B.  Sutton 
at  the  death  of  Mrs.  Baker,  with  lntM«st 
from  May  29, 1912,  at  the  rate  of  4  per  cent 
per  annum.  On  July  27,  1911,  deceased  ex- 
ecuted a  codicil  to  her  will,  appointing  her 
nephew,  Robert  B.  Emery,  executor  thereof, 
and  revoking  the  appointment  of  P.  H.  Atkin- 
son as  executor  made  by  the  original  vrill. 
Deceased  died  July  11,  1912,  being  at  t£at 
time  of  about  the  age  of  85  years.  The  bank 
paid  the  amount  of  the  $600  certlfleato  to 
the  appellants  in  December,  1912. 

The  lower  court  found  that  by  the  letters 
of  the  testatrix  she  expressed  her  intention 
that  the  certificates  of  deposit  should  be  In 
ademption  and  satisfaction  of  the  legacies  to 
appellants,  and  that  appellants  are  not  en- 
titled to  any  further  moneys  or  properties  of 
the  estate. 

Section  1351  of  the  Civil  Code  provides: 

"Advancements  or  gifts  are  not  to  be  taken  as 
ademptions  of  general  legacies,  unless  such  in- 
tention is  expressed  by  the  testator  in  writing." 

The  question  in  this  case  is  whether  Budx 
an  Intention  Is  sufficiently  expressed  by  the 
deceased  In  the  writings  to  which  we  have 
referred.  We  are  of  the  <^inion,  that  this 
question  must  be  answered  in  the  afflrmatiTe. 
Of  course,  the  requirements  of  section  1351, 
Civil  Code,  are  satisfied  If  the  lnt«itlon  there 
referred  to  Is  fairly  ahown  by  the  wrltiDia 
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of  tbe  deceased,  takeo  in  connection  wltb  tbe 
circninstanoes  under  which  sncb  writings 
were  made  We  have  here  a  will  by  which 
appellants  were  given  fSOO  each,  or  $1,000 
in  all,  and  various  other  small  legacies  were 
provide  for.  It  is  quite  apparent  from  her 
letters  that  deceased  was  continually  In  fear 
that  she  might  exhaust  the  greater  part  of 
her  property,  if  not  all  of  it,  before  she 
died,  and  that  she  was  very  desirous  that 
appellants  should  be  preferred  to  all  the  oth- 
er legatees  In  tbe  event  that  the  estate  left 
by  her  was  not  sufficient  in  amount  to  pay 
all.  She  desired  them  to  have  as  much  as 
possible  of  tbe  amount  bequeathed,  from  the 
property  left  her  by  their  uncle,  if  she  did 
not  require  It  for  her  own  use  during  her 
own  life.  So  she  put  the  certificate  of  de- 
posit for  $408  In  appellants'  possession,  in- 
dorsed to  them,  with  the  condition  expressed 
and  understood  by  all  parties,  including  the 
bank,  that  the  prindpai  of  the  same  should 
not  be  paid  to  them  during  her  lifetime,  but 
only  tbe  interest  thereon,  and  that  she  was 
to  have  the  certificate  back  if  she  needed  It 
for  her  own  expenses  of  living.  Hie  condi- 
tion as  to  the  payment  of  the  principal  was 
Incorporated  In  each  of  tbe  renewal  certifi- 
cates. Her  idea,  as  expressed  in  her  letter 
of  July  8,  1911,  to  appellants,  was  that  they 
would  thus  be  "sure  of  a  little  of"  their 
uncle's  money,  and,  as  expressed  in  her  let- 
ter of  July  28,  1911,  to  Mr.  Bucfaan,  that 
she  wlabed  "to  make  sure  of  the  small  amount 
to  be  given"  to  appellants.  Tak^  alone, 
tbe  evidence  as  to  this  transaction  of  the 
year  1911  r^tive  to  tbe  V40S  oertiilcate  may 
not  sufficiently  Bfbow  an  Intention  that  tbe 
amount  to  be  received  t3iereund«^  sboold  be 
in  satlatection  jfxo  tanto  of  the  legacies  to 
appellants  of  $000  each,  but  whoi  cwsldered 
In  ctmnectSon  vttb  the  evidence  as  to  tbe 
later  transaction  in  tbe  year  1012,  the  Inten- 
tion as  to  both  transactions  is  beyond  seri* 
one  qnestkm  sufficiently  Aown.   We  tblnk 
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that  under  the  circumstances  It  may  prop- 
erly be  BO  considered.  She  wrote  appellant 
Marian  B.  Sutton,  "I  am  thinking  I  will  let 
you  have  a  $600  certificate  on  the  same  agree- 
ment of  the  $400,  not  to  use  any  of  it  which 
toiU  make  the  $1000  I  intend  will  be  yourg 
and  BeUe't  after  I  am  gone,*'  and  she  wrote 
Mr.  Bnchan: 

"I  remember  I  had  thought  of  sendins  thU 
$600.00  to  my  Boulder  nieces  tbe  same  as  I  did 
the  $400.   •   •   •   They  must  not  draw  the 

Srincipal  white  X  live,  makinf;  them  sure  of  tbe 
1000.00  I  intend  thejf  would  have  if  they  out- 
live me." 
And  again  to  Mr.  Buchan: 
"I  want  to  make  them  even  $1000  on  the  same 
terms  as  the  $400  certificates  they  already  have 
as  that  amount  is  what  I  am  intending  they 
shall  have  if  th«y  outlive  me." 

The  intention  was  manifest  that  appel- 
lants should  have  the  amount  that  she  in- 
tended to  give  them  by  her  will  so  placed 
that  they  would  get  tt  at  her  death,  what- 
ever the  condition  of  her  estate  might  be. 
and  appdlants  received  the  $600  certificate 
with  that  intention  aa  to  both  certificates 
clearly  expressed  to  thenL  niere  is  nothing 
in  any  of  the  writings  decoued  or  In  ttie 
evldeaioe  that  la  neceasarlly  Inoonslstait  with 
our  conclusion. 

We  do  not  consider  it  neoesBacy  to  dlacass 
here  any  other  sn^geatlon  or  claim  made  In 
the  briefs.  Whether  or  not  tbe  money  evi- 
denced by  the  certificates  belonged  at  the 
death  of  deceased  to  the  estate  rather  than 
to  appellante  appears  to  be  immaterial  here. 
The  bank  baa  In  ftict  paid  the  money  to  ap- 
ptilants,  and  the  executor  has  acquiesced 
In  such  paymmt  as  one  in  eSCett  made  from 
the  eatete;  the  ground  of  his  opposition  to 
any  distribution  of  further  money  to  appel- 
lants being  that  they  have  thus  received  the 
$1,000  to  which  they  were  entitled  under  the 
will. 

The  decree  appealed  from  Is  affirmed. 
We  concur:   SHAW,  J.;  SLOSS,  J. 
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In  n  HBUiISnt'S  ESTATB. 

In  re  ROOEEB  et  aL   (S.  F.  eS42.) 

<Sapreme  Coart  of  California.    Dec  29,  1014. 
Sehearing  Denied  Jan.  28,  191S.) 

1.  JUOOlfENT  (5  688«)— OOHOLUSIVZNBaa— EJx- 
KOUTOBS  AND  ADUINISTBATOBS. 

TJoder  C3ode  Civ,  Proc  8  1504,  proridinff 
that  a  judgment  against  an  executor  on  a  daim 
ahaU  only  establish  the  dlaim  as  if  allowed  by 
the  executor,  and  aectlon  1636,  providins  that 
the  allowance  of  a  claim  may  be  contested,  a 
judgment  against  an  executor  on  a  clBim.  did 
not  estop  the  residuary  legatee  from  contesting 
the  claim  on  settlement  of  the  executor's  ac- 
count ;  a  jodgmeot  on  a  claim  against  an  estate 
tot  Bioner  being  an  exception  to  the  role,  un- 
der MCtion  1582,  tiiat  a  judgment  against  an 
executor  in  enumerated  actions,  including  ac- 
tions founded  on  contract,  ctHKdudes  l^atees. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
CenL  Dig.  S  mi;  Dec.  Dig.  |  688*] 

2.  Statdtes  (i  225%*)— CoNflrTEDonoK— Geh- 
XBAL  AND  Special  Provisions. 

In  construing  a  statute,  a  general  provision 
will  be  controlled  by  one  whidi  la  speehl. 

[Ed.  Note.— For  other 
Cent  Dig.  S  SOS:  Dec  Dig.  {  226^.*] 

8.  Tbial  (S  330*)— Gbnebal  Vbbdict— Incon- 

aiaiENT  ISSUES. 

A  judgment  on  a  general  verdict  within 
Code  Civ.  Proc.  {  024,  authorizing  such  verdicts, 
will  not  be  reversed  on  the  ground  that  the  ver^ 
diet  ifl  uncertain  and  iDConsiatent,  though  the 
prevailing  party  has  presented  inconsisteat  is- 
sues, where  such  verdict  necessarily  decides  at 
least  one  of  such  Issues  for  such  party. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  777-781% ;  Dec  Dig.  |  330.*] 

4.  Tbial  (I  330*>— GxiOBAX.  Yxbdioi^&tz- 

DENCE. 

Where  several  issues  are  tried  and  mbmit- 
ted  to  the  jury,  a  general  verdict  must  stand  tf 
the  evidence  on  one  issue  alone  la  sufficient  to 
sustain  it. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  SS  777-781%  ;  Dec.  Dig.  S  330.*] 

5,  Pleadirq  (S  03*)— Inconbibtint  DxrairBBa 
—Right  to  PBEunv-Ouiu  against  Es- 
tate. 

A  legatee,  contesting  a  claim  based  on  a  note 
signed  by  testator,  may  present  inconsistent 
defenses  and  offer  evidence  in  support  thereof. 

[Ed.  Note. — For  other  eases,  see  Pleading, 
Cent  Dig.  SS  180,  100;  Dec  Dig.  S  03.*] 

e.  Tbial  (g  345*)— Gxnsui.  Tebdiot— Objso- 

TiON — Waiver. 

Where,  on  the  trial  of  a  claim  against  an 
estate,  evidence  iu  support  of  inconsistent  de- 
fenses is  introduced,  and  claimant  fails  to  de- 
mand that  special  issues  be  snbmitted  to  the 
jury,  he  waives  his  right  to  object  to  the  rendi- 
tion of  a  general  verdict. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  SS  810-820 ;  Dec  Dig.  S  345.*] 

In  Bank.  Appeal  from  Saperlor  Court 
City  and  County  of  San  Frandsco;  J.  V.  Oaf- 
fey,  Jndga 

A  dalm  presented  by  A.  F.  Booker  against 
the  estate  of  William  HelUer,  deceased,  was 
contested  by  Cafberine  Hellier,  and  from  a 
judgment  declaring  the  daim  inralld  and  de- 
nial of  a  new  trial,  claimant  appeals.  Af- 
firmed. 


Boger  JoIuuKm  and  B-  P.  Hwwfliall,  boOi  of 
San  Frandsoo,  fior  an>eUant  Lewis  F. 
ington,  of  San  Francisco,  for  respcmdent. 

SULMVAN,  a  J.  Appeal  from  judg- 
ment of  the  superior  court  of  the  dty  and 
cooDty  of  San  Francisco  declaring  Inralld  ttie 
claim  of  A.  F.  Booker  against  the  estate  of 
William  HelUer,  deceased. 

William  Hellier  died  testate.  His  daugh- 
ter, Catherine  Hellier,  was  named  in  his  will 
as  residuary  legatee.  A.  F.  Booker  in  due 
time  presented  to  the  executor  of  the  will  of 
deceased  a  claim  against  his  estate  for  the 
sum  of  $5,000,  with  Interest  The  claim  was 
based  on  a  promissory  note  for  that  amount 
payable  to  Rooker  and  purporting  to  bear 
the  signatures  of  6.  S.  Swltzer  and  William 
HelUer.  The  executor  rejected  the  claim. 
Thereafter  Booker  commenced  an  action  in 
the  superior  court  against  tbe  executor  to 
establish  the  claim.  Upon  trial  before  a  Jury 
In  that  action  Rooker  was  awarded  a  Terdlct 
for  the  full  amount  of  the  note,  with  Inter- 
est Judgment  upon  the  verdict  was  accord- 
ingly entered.  On  appeal  by  the  ezecntor  the 
judgment  waa  affirmed.  After  Issuance  of 
the  remittitur  Booker  appUed  to  the  lower 
court  for  an  order  requiring  the  executor  to 
pay  the  judgment.  His  application  was  con- 
tested by  the  residuary  l^atee,  Catherine 
HeUler,  who  filed  written  objections  to  the 
claim.  Her  contest  raised  substantlBlly  the 
same  Issues  as  were  raised  and  determined 
in  the  action  brought  by  Booker  against  the 
executtir  to  establish  his  daim.  These  Issues 
were  as  follows:  (1)  That  the  note  in  qnes- 
tlon  was  not  signed  by  the  testator  or  by  any 
one  wltib  his  authority;  (2)  tiiat  the  note 
was  a  fergery;  (3)  that  no  eonsideratl<ni 
was  received  fbr  the  note;  that  If  the 
note  had  been  executed  the  testator  pidd  tbe 
same  before  his  deaUi.  On  the  trial  befbre 
a  Jury  Booker  Introduced  In  erldenoe  the 
jadgment  roU  In  the  case  bnnifht  by  Urn 
against  the  encator,  the  judgment  rendered 
by  the  ai^Uate  court  In  his  tevor,  the  re- 
mittitur firom  that  court,  and  an  account  of 
the  executor  ai^rored  and  settled  after  the 
appdlate  court  had  affirmed  the  judgment. 
Accompanying  the  account  Introduced  In  evi- 
dence was  a  atatnnent  of  the  dalms  against 
the  estate  in  which  the  executor  dedared 
that  he  "rejected  this  claim  [rtferrlng  to  the 
Booker  claim}  and  has  contested  Qie  same 
and  will  contest  the  same  untU  the  final  de- 
termination thereof,  upon  the  ground  that 
he  does  not  believe  it  to  be  a  diarge  against 
the  estate."  On  behalf  of  the  contestant 
evidence  was  presented  to  the  jury  tending 
to  prove  that  the  note  was  never  encnted 
by  the  testator  or  by  his  auUiority.  The 
claimant  introduced  evidence  in  rebnttal. 
The  jury  returned  a  general  verdict  In  Cavor 
of  the  oiHiteBtant  Following  the  veMlct 
judgment  was  entered  In  her  favor  adjo^ 
ing  the  claim  Invalid,  and  that  the  claimant 
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bare  and  recover  nothing  thereon  or  npon 
the  prior  Jifdgment  based  on  aald  caatan. 
Thereafter  the  claimant  moved  for  a  new 
trial,  which  :was  denied.  From  the  Jndsment 
and  order  denying  the  motion  for  a  new  trial 
he  appealed. 

[1]  The  appellant  takes  the  position  that 
the  judgmoit  recovered  by  him  against  the 
executor  establishing  the  validity  of  his 
claim  was  final  and  conclaslve  and  bound 
all  parties  Interested  in  the  estate,  Iifcludlng 
the  contestant  This  position  Is  untenable. 
A  judgment  establishing  the  validity  of  a 
claim  has  no  other  or  greater  effect  than  the 
allowance  of  a  claim  by  an  executor  or  ad- 
ministrator and  Judge  of  the  superior  court 
Having  the  right  to  attack  the  validity  of 
any  claim  approved  by  an  executor  or  ad- 
ministrator and  judge,  a  legatee  under  a  will 
of  a  testator  has  the  same  right  to  attack  a 
claim  the  validity  of  which  has  been  estab- 
lished by  final  Judgment. 

"A  Judgment  rendered  against  an  executor  or 
administrator,  open  any  claim  (or  money  gainst 
the  estate  of  his  testator  or  Intestate,  otUp  es- 
tabliahea  tl^e  claim  in  the  acme  manner  as  if  it 
had  been  aUowed  bp  the  executor  or  adminiatra- 
tor  and  ih«  judge,**  ete.  Section  1504,  Code  Olv. 
Proc. 

Until  a  claim  has  been  passed  upon  on  set- 
tlement of  an  account  or  rendition  of  an  ex- 
hibit, or  in  making  a  decree  of  sale,  whether 
the  claim  be  one  approved  by  the  executor  or 
administrator  and  the  judge,  or  one  estab- 
lished after  rejection  by  a  final  Judgment,  it 
may  be  contested  by  the  heirs  or  legatees. 

"All  matters,  Including  allowed  claims  not 
passed  upon  on  the  settlenteot  of  any  former  ac- 
count or  on  rendering  an  exhibit  or  on  making 
a  decree  of  sale,  m&y  be  contested  by  the  heirs, 
for  cause  shown.  •  •  •  Whenever  an  allow- 
ed claim  is  contested  by  any  heir,  or  other  per- 
son entitled  to  contest  it  either  the  contestant 
or  claimant  Is  entitled  to  a  trial  by  jury  of  the 
issues  of  ftict  presented  by  the  contest,"  etc. 
Section  1636,  Code  Civ.  Proc. 

The  claim  of  Booker  had  not  t»een  passed 
upon  on  settlement  of  any  account  or  on  the 
rendition  of  any  exhibit  or  in  any  decree  of 
sale,  and  was  therefore  subject  to  attack  as 
in  the  manner  provided  In  section  1636,  Code 
of  Civil  Procedure.  The  plain  language  of 
these  sections,  1504  and  1636,  has  been  re- 
peatedly construed  In  accordance  with  the 
unmistakable  intent  therein  expressed.  In 
HaU  T.  Cayot,  141  Oal.  13,  74  Pac.  299,  this 
court  said: 

"The  sole  object  of  an  action  upon  a  rejected 
claim  for  money  ia  to  place  it  among  the  allowed 
claims  against  the  estate.  A  judgment  rendered 
against  an  executor  or  administrator  upon  any 
claim  for  money  against  the  deceased  only  estab- 
lishes a  claim  in  the  same  manner  as  if  it  bad 
been  allowed  by  the  executor  or  admisistrator 
and  the  judge,  •  •  *  and  such  a  judgment  Is 
no  more  effectual  as  an  estoppel  than  an  allow- 
ance of  the  claim  would  be,  for  it  can  be  con- 
tested by  the  heirs  on  settlement  of  an  acconnt 
in  the  same  manner  as  a  claim  allowed  by  an 
executor  or  administrator  and  judge  can  t>e 
r  contested.  Code  Civ.  Proc.  {  1636." 

To  the  same  effect  see  Estate  ot  More,  121 
Gal.  635,  54  Paa  148;  Esub  t.  Leggett,  100 
140P^-«4 


Gal.  491,  117  Pao.  666;  Estate  of  Sdiroeder, 
46  CaL  815;  Bstftta  at  Wiley,  138  Cal.  301- 
906,  71  Pac.  441;  Estate  of  Olenn,  74  Gal. 
667,  16  Fac.  396;  Shirley  v.  Harris,  5  Gal. 
App.  613,  90  Pac.  971 ;  Shlels  r.  Nathan,  12 
Cal.  App.  605-616,  108  Pac  84.  We  must 
bold,  in  accordance  with  the  idaln  letter  of 
the  law,  and  conalstoitly  with  the  decid.ons 
in  the  cases  cited,  supra,  that  the  contestant, 
respondent  herein,  was  not  bound  by  the 
Judgment  recovered  by  Booker  against  the 
CTecutor,  and  that  she  had  the  same  right  to 
contest  his  claim  as  If  the  same  had  been  al- 
lowed by  the  executor  and  Judge  and  no 
Judgment  had  been  recovwed  thereon  bj  Uia 
claimant 

[2]  Appellant  contends,  with  apparent  ear- 
nestness, that  under  section  1582,  Code  of 
Civil  Procedure,  and  decisions  of  this  court 
construing  that  section,  the  Judgment  obtain- 
ed by  Booker  against  the  executor  bound  the 
legatee.  That  section  reads  as  follows: 

"Actions  for  the  recovery  of  any  pEopertT, 
real  or  personal,  or  for  the  possession  tbereoi, 
or  to  guiet  title  thereto,  qr  to  determine  any  ad- 
verse claim  thereon,  and  all  actions  founded  up- 
on contracts,  may  be  maintained  by  and  gainst 
executors  and  administratora  in  all  cases  in 
which  the  same  might  have  heen  maintained  by 
or  against  their  respective  testators  or  Intes- 
tates?' 

This  section  has  been  construed  by  this 
court  in  actions  to  foreclose  mortgages^  to 
quiet  title,  in  ejectment,  etc.,  and  the  deci- 
slona  construing  the  section  all  hold  that  in 
the  cases  enumerated  therein  a  Judgment 
rendoed  against  an  executor  or  administra- 
tor concludes  heirs,  legatees,  and  devisees. 
The  prindpal  case  upon  which  aroellant  re- 
Ues  ia  McCaughey  r.  Lyall,  152  CU.  616.  93 
Pac.  681.  In  that  case  thla  court  held  that  in 
an  action  to  foreclose  a  mortgage  executed 
by  an  intestate  the  administrator  was  the 
only  necessary  party  defendant;  that  the 
Judgment  against  the  administrator  conclud- 
ed the  heirs  of  the  intestate  and  that  a  fore- 
closure sale  under  the  Judgment  divested 
them  of  their  Interest  In  his  estate.  While 
section  1582,  Code  of  Civil  Procedure,  pro- 
vides that  "all  actions  founded  upon  con- 
tracts" may  be  maintained  by  and  against 
executors  and  administrators  In  all  cases  in 
which  the  same  might  have  been  maintained 
by  or  as^inst  their  req;>ectlve  testators  or 
Intestatea,  sections  1604  and  163f^  Code  of 
Civil  Procedure,  qualify  flie  effect  of  a  Judg- 
ment recovered  against  an  executor  or  ad- 
ministrator in  an  action  to  establish  the 
validity  of  a  claim  for  money.  The  three  sec- 
tions most  be  canstmed  together.  Sections 
1504  and  1636,  Code  of  Civil  Procedure,  deal 
with  one  particular  subject  only,  1.  e.,  "dalms 
for  money  against  an  estate."  Section  1582 
is  general  In  character  and  applies  to  a  num- 
ber of  subjects,  including  "all  actions  found- 
ed upon  contracts."  It  is  a  well-settled  rule 
of  statutory  construction  that  a  general  pro- 
vision of  the  law  must  be  coatrcdled  by  one 
that  Is  spedaL  Secttona  1604  and  1636,  Code 
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ot  Gtvll  Procedure,  applicable  oiily  to  Jndg^ 
m^ts  based  upon  claims  "for  moner  a^lnst 
an  estate,"  In  so  far  as  they  qnall^  the  ef- 
fect of  snch  jadgments,  must  be  held  to  con- 
trol the  provMons  of  section  U82  as  con- 
Btmed  1^  this  court  In  the  cases  cited  by  ap* 
pellants.  In  other  words,  we  must  hold  that 
by  reason  of  sections  1004  and  1636  of  the 
Code  of  GItU  Procedure  a  Judgment  on  a 
claiip  against  an  estate  for  money  Is  an  ex- 
ception to  the  rule  resulting  from  the  provi- 
sions of  section  1682,  Code  of  OLtU  Procedure, 
that  a  judgment  against  an  executor  or  ad- 
ministrator in  the  actions  enumerated  In  that 
section,  including  actions  "founded  upou  con- 
tract," concludes  the  legate^  derlsees,  and 
heirs  of  testators  and  Intestates. 

13, 4]  It  Is  urged  by  appellant  that  the  ver- 
dict was  uncertain  and  Inconsistent,  by  rea- 
son of  the  inconslBtency  of  the  Issues  claim- 
ed by  him  to  bare  been  submitted  to  the 
jury,  and  for  that  reason  he  contends  that 
the  judgment  shotild  be  reversed.  Unctoubt- 
edly,  the  issue  as  to  the  genuineness  ot  the 
note  was  Inconalstrafr  vlfh  the  issue  that  no 
consideration  was  rec^ved  therefor  and  the 
issue  that  If  the  note  had  been  executed  the 
testator  paid  the  same  before  his  death.  But 
the  verdict  was  general,  one  which  Is  de- 
clared by  section  ^4,  Code  of  Civil  Proce- 
dure, to  be  pronounced  "generally  upon  all 
or  any  of  the  issues  either  in  &vor  of  the 
plalntUf  or  defendant"  The  Jury  by  Its  ver- 
dict decided  upon  at  least  one  of  the  Issues 
in  favor  of  the  contestant.  The  bill  of  ex- 
ceptions does  not  purport  to  contain  all  of 
the  evidence  introduced  upon  the  trial.  The 
only  evidence  in  behalf  of  contestant  that 
does  appear  in  the  record  relates  to  the  Issue 
involvlD^  the  genuineness  of  the  note  In  ques- 
tion. Appellant  does  not  contend  tbat  the 
evidence  presented  to  the  Jury  vras  inenffl- 
clent  to  Justify  the  verdict  against  him  on 


that  issue.  On  his  motion  for  a  new  trial  he 
did  not  rdy  on  the  InsuflBclency  of  the  evi- 
dence. The  bill  of  exceptions  contains  no 
q)ecUlcations  of  particulars  vrtier^  he 
claims  that  the  evidence  was  Insofllclent  and 
In  his  opening  brief  he  admits  that  *tlie  enf- 
flclency  of  the  evidence  la  not  before  the 
court"  We  must  therefore  concluslTely  pre- 
sume that  the  evidence  was  snffident  to  Jus- 
tify the  verdict  upon  the  only  Issue  In  sup- 
port of  which  the  record  shows  the  contest- 
ant offered  proofs. 

[E,  I]  The  contestant,  defending  against  the 
note,  had  the  right  to  set  up  inconsistent  de- 
fenses and  offer  evidence  In  support  thereof. 
Upon  demand  of  the  claimant  the  court 
might  have  submitted  special  Issues  to  the 
Jury,  if  evidence  in  support  of  inconsistent 
issues  had  been  introduced.  But  he  made 
no  such  demand.  He  was  apparently  satis- 
fled  to  take  his  chances  upon  a  general  ver- 
dict The  verdict  being  against  him,  he  can- 
not now  be  heard  to  complain.  Where  sever- 
al issues  are  tried  and  submitted  to  the  Jury, 
the  general  verdict  must  stand.  If  the  evi- 
dence upon  one  Issue  alone  is  sufficient  to 
sustain  the  verdict.  Crosett  v.  Whelan,  44 
Cal.  200;  In  re  Sanderson,  74  Gal.  199,  20S. 
IS  Pac.  753 ;  Verdelli  v.  Gray's  Harbor  Com- 
mission Ca,  115  Cal.  017,  BSS,  47  Pac.  364, 
77a 

A  number  of  other  potnte  are  urged  by  ap- 
pellant In  support  of  his  appeal,  but  th^  do 
not  warrant  a  xerenak,  and  we  do  not  con- 
sider them  of  snfflriont  importance  to  re- 
quire dlscus^on  here. 

The  Judgment  and  order  appealed  from  are 
aflBrmed. 

We  concur:  MELVIN,  X;  ANGBIJX)TTI. 
J.;  SLOSS.  J.;  HENSHAW,  J.;  LORI- 
GAN,  J. 
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BOBOBS      DTTNHAM.   (S.  F.  7182^ 
(Snpnma  Court  of  California.   Dec.  29.  19140 

1.  Apfsaz.  ahd  Ebbob  (S  644*)  —  Rboobd  — 

BUX  OF,  SxCEPtlONS. 

An  appeal,  taken  under  tbe  old  method  from 
an  order  appointing  a  receiver  to  collect  the  rents 
of  the  propert}^  in  controversy,  in  a  suit  to  eet 
aside  a  deed  convejins  the  aame,  la  ineSectoal 
for  purpose  of  review,  where  the  record  coatains 
no  bill  of  eiceptions  showing  what  papers  were 
used  or  erideoce  introduced  on  motion  for  a 
receiver. 

[Ed.  Note.— For  other  cases,  no  Appeal  and 
Error,  Cent  Die.  »  241^^2US,  241^^420. 
2422-2426.  242S,  2478,  2479;  Dec.  Dig.  {  S44.*j 

2.  Appeal  and  Ebbob   (S  634*)— Bbcobd— 
Bill  of  Exceptions. 

Though,  On  appeal  from  an  order  appoint- 
ing a  receiver,  taken  under  Code  GIt.  Proc  {{ 
9&3a-053c  providing  for  the  preparation  of  pa- 
pers on  appeal,  jurisdictioa  oi  Uie  court  on  ap- 
.  peal  is  acquired  by  the  filing  of  notice  of  appeal 
in  the  trial  court,  yet,  where  a  mere  inspection 
of  tbe  record  shows  Uiat  appellant  is  not  enti< 
tied  to  any  relief,  tbe  court,  in  response  to  tbe 
motion  to  dismiss,  will  affirm  tbe  order. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2776,  2829;  Dee.  Dig.  | 
684.*! 

In  Bank.  Appeal  from  Superior  Court, 
Napa  County ;  Henry  C.  Gesford,  Judge. 

Action  by  Joseph  F.  Borges  against  Ida  J. 
Dunham,  sometimes  known  as  Ida  J.  Borg- 
es. From  an  order  appointing  a  xecelver,  de- 
fendant appeals.  Affirmed. 

Harold  Ide  Gnuan  and  B.  Ll  Webber,  botb 
of  San  Francisco,  for  appellant  Clarence 
N.  Rlgglns,  at  Napa,  for  respondent. 

SULXJTAN.  C.  J.  Motion  to  dismiss  ap- 
peal from  order  appointing  receiver. 

Plaintiff  brought  on  actlcm  in  the  superior 
court  of  Napa  county  to  cancel  a  deed  which 
he  had  executed  and  delivered  to  the  defend- 
ant and  for  an  accounting  of  the  rents  and 
profits  derived  from  the  land  described  in 
the  deed.  Defendant  answered,  denying  spe- 
cifically the  material  allegations  of  the  com- 
plaint, and  with  her  answer  filed  a  cross- 
complaint,  In  which  she  sued  to  quiet  her 
title  to  the  land  In  controversy.  After  issue 
Joined,  plaintiff,  pursuant  to  notice  given  to 
the  defendant,  moved  the  trial  court  for  an 
order  appointing  a  receiver  to  receive  the 
rents,  issues,  and  profits  of  the  real  prop- 
erty Involved  In  the  action.  The  motion  was 
noticed  for  the  day  set  for  the  trial,  and.  as 
stated  in  the  notice  of  motion,  was  based 
"upon  all  the  papers,  files,  records,  and  pro- 
ceedings in  said  action,  and  upon  all  the  ev- 
idence that  may  be  received  at  said  trial, 
and  upon  further  evidence  to  be  Introduced 
In  support  of  tbe  motion."  At  the  trial,  and 
after  some  testimony  had  been  taken,  the 
court  granted  plaintiffs  motion  and  appoint- 
ed a  receiver.  From  the  order  appointing 
the  receiver,  defendant  appealed.  Plaintiff 


now  moves  to  dismiss  the  appeal  upon  the 
gronad  that  the  appeltoit  lias  failed  to  pre- 
sent a  record  upon  which  the  order  appealed 
from  can  be  reviewed. 

The  transcript  on  aiq;>eal  contains  no  bill 
of  exceptUma  It  ccmtfdna  a  C9py  of  the  fol- 
lowing papers  and  recOTdst  The  pleadings; 
notice  of  motion  for  appointment  of  receiver ; 
minutes  reciting  that  the  trial  of  the  actim 
was  commenced,  that  a  witness  was  sworn 
and  testlfled,  and  that  plaintiffs  motion  for 
the  appointment  of  a  receiver  was  granted ; 
!  the  order  appointing  the  receiver,  his  bond' 
'  and  oath ;  notice  of  appeal  and  undertaking 
thereon.    Appended  to  tbe  transcript  la  a 
stlpulaticm  signed  by  counsel  for  respondoit 
j  (reserving  all  objectlais  to  the  record), 
I  wherebL  he  agrees  that  the  transcript  con- 
;  tains  a  fnll,  tme,  and  correct  copy  of  all  the 
;  papers  therein  set  forth  now  on  file  In  the 
office  of  the  county  clerk  ot  Napa  connly, 
and  that  the  minutes  therein  contained  are 
full,  tme,  and  correct  copies  thereof.  There 
Is  also  Included  in  the  transcript  a  certifi- 
cate signed  1^  the  clerk.  In  which  he  certi- 
fies the  cwrectness  of  the  condes  of  the  pa- 
pers and  minutes  contained  In  the  transcript 

[1,2]  Not  only  Is  there  no  bill  of  excep- 
tions, but  there  Is  nothing  In  the  record  In- 
dicating that  any  of  the  papers,  copies  of 
which  are  contained  In  the  transcript  were 
used  on  the  hearing  of  the  motion,  nor  Is 
there  a  statement  of  any  testimony  given  in 
support  of  the  motion  or  at  the  trial  of  the 
case.  If  we  consider  the  appeal  as  taken 
under  the  old  method,  it  Is  ineffectual  for 
the  purposes  of  review,  because  it  contains 
no  bill  of  Qsceptions  showing  what  papers 
were  used  or  what  evidence  was  introduced 
on  the  motion.  If  we  consider  the  appeal  as 
taken  under  the  provisions  of  sections  953a, 
95i3b,  and  953c  of  the  Code  of  ClvU  Pro- 
cedure, the  appeal  Is  abortive,  because  appel- 
lant after  filing  notice  of  appeal,  took  no 
further  steps  under  those  Code  sections  to 
procure  a  record  to  be  used  on  appeal.  For 
the  reasons  stated,  it  is  Impossible,  with  the 
record  before  us,  to  review  the  order  ap- 
pointing the  receiver.  As  the  filing  of  the 
notice  of  appeal  in  the  court  below,  treating 
the  appeal  as  taken  under  the  new  method, 
conferred  Jurisdiction  upon  this  court,  and 
as  a  mere  Inspection  of  the  record  shows 
that  appellant  Is  entitled  to  no  relief,  the 
proper  order  for  this  court  to  make  in  re- 
sponse to  the  motltm  to  dismiss  Is  to  affirm 
the  order  appointing  a  receiver.  Hibernla 
Sav.  &  Loan  Soc.  v.  Dorau,  161  Cal.  118.  118 
Pac.  526. 

It  is  therefore  ordered  that  the  order  ap- 
pealed from  be  affirmed. 

We  concur:  ANGELLOTTI,  J.;  SLOSS, 
J. ;  HENSHAW,  J. ;  LORIGAN,  J. ;  MEL- 
VIN,  J. 
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STBATTSS  T.  OANTT.  (Sac.  2124.) 
(Sapreme  Court  of  Califoniia.    Jan.  5,  1916.) 

1.  Husband  and  Wife  (8  267*)— Commuhitt 

PboPEETT— CONVETANCES. 

A  buaband  has  the  right  to  cooTey  commn- 
nity  property  for  a  valuable  consideration, 

W'Ed.  Note. — For  other  cases,  see  Husband  and 
ife.  Cent.  Dig.  §S  896,  929-^38;  Dea  Dig.  { 
267.*] 

2.  Quieting  Trru:  (8  44*)— Trrut  ow  Pua- 
CHABBB— Execution  Sale. 

Plaintiff,  in  an  action  to  quiet  title,  showing 
a  judgment,  the  execution  with  the  BberiCC's  re- 
turn  showing  the  Bale,  the  affidavit  showing  due 
publication  of  notice  of  sale  and  the  eheriEfa 
deed  in  proper  foriOt  showed  hia  acquisittoa  of 
the  judgment  debtor's  title. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  gg  89-92;  Dec  Dig.  $  44.*] 

3.  Taxation  (g  615*)  —  Tax  Saim  —  Noticb 
— Application  of  Statute. 

PoL  Code,  g  8897,  as  amended,  requiring 
that  a  copy  of  me  notice  of  a  sale  of  property 
for  nonpayment  of  taxes  should  be  mailed  to 
the  party  to  whom  the  land  was  last  assessed  at 
his  last  known  post  office  address,  applied  to 
sales  after  the  section  went  into  effect,  even 
though  publication  of  notice  had  beem  com- 
menced before  such  mailing  was  necessary. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  g  1264;  Dec.  Dig.  g  615.»] 

4.  Taxation  (g  760*)— Tax  Deed— Bkcita]>— 
'  Statute. 

Under  Pol.  Code,  g  8898,  requiring  the  deed 
of  a  tax  collector  to  recite  the  fact  necessary  to 
authorize  a  sale  and  conveyance,  a  deed,  not  re- 
citing the  mailing  of  notice  prescribed  by  section 
3697,  was  not  a  valid  tax  deed. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Gent  Dig.  |  ISOO;  Dee.  Dig.  |  760.*] 

6.  Taxation  (8  810*)— Tax  Deed- Action  to 

KSTABLiaH  TnXB— BUBDBN  Or  PbOOF. 

In  an  action  to  quiet  title,  the  burden  of 
showing  compliance  with  the  statutory  require- 
ment. 01  maiung  notice,  not  recited  in  the  col- 
lector's deed,  was  on  th«  defmdant  claiming 
therennder. 

[Ed.  Note.— For  other  canes,  see  Taxation, 
Cent  Dig.  §g  1605-1608;  Dec  Dig.  g  810.*) 

6.  Adverse  Posbession  (g  114*)— SnmoiKK- 
OT  or  Evidence— Statute. 

In  an  action  to  quiet  title,  wherein  defend- 
ant set  up  a  title  by  prescriptu»,  and  the  stat- 
ute of  limitations,  evidence  held  to  justify  a  find- 
ing that  the  property  had  not  been  held  and  pos- 
sessed adversiely  to  plaintifTs  legal  title  for  five 
jears  before  the  oommeneement  of  the  action, 
as  requtred  by  Code  Civ,  Proe.  g  321. 

[Ed.  Note.— For  other  eases,  see  Adverse  Pos- 
session, CenL  Dig.  H  682,  6S,  685,  686;  Dec 
Dig.  g  114.*] 

7.  Adverse  Possession  (g  84*)— BxciiUSiTi 

POBSESSIO  N— PASTUEAGE. 

While  possession  may  be  maintained  by  us- 
ing land  fur  pasturage  during  tlie  grazing  sea- 
son, even  though  there  be  no  mclosure,  the  poa- 
sesaion  must  be  of  an  exclusive  character. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  g  136;  Dec  Dig.  g  S4.*] 

Department  1.  Appeal  from  Superior 
Court,  Kings  County ;  John  Q.  Covert,  Judge. 

Action  by  Max  Strauss  against  D.  J.  Can- 
ty. Judgment  for  plaintiff,  and  from  the 
Judgment  and  an  order  denying  a  motion  for 
a  new  trial,  defendant  appeals.  Judgment 
and  order  affirmed. 


Boyle  A.  Carter,  of  Tieano,  for  appeUant. 
Samuel  Bl  Samter,  of  San  Frandseo,  and 
Frank  Kauke,  of  Fresno,  for  respondent. 

SLOSS,  J.  The  defendant  appeals  from  a 
judgment  quieting  plalntUTs  title  to  a  tract 
of  land  In  Kings  count?.  He  also  appeals 
from  an  order  denying  his  motion  for  a  nev 
trial. 

The  plaintiff  claims  as  successor  In  Interest 
of  Amey  L.  Weddle,  to  whom  the  land  was 
granted  by  a  United  States  patent  on  March 
7,  1892.  The  defendant  claims  under  a  tax 
deed,  and  also  relies  upon  a  title  by  prescrip- 
tion and  the  statute  of  limitations. 

[1,  2]  The  plaintiff  showed  a  good  deralgn- 
ment  of  title  from  Weddle.  The  record  con- 
tains reference  to  a  deed  from  Lucinda  B. 
Weddle  (wife  of  Amey  L.)  to  Ama  L.  Wed- 
dle. The  deed  was  intended  to  convey  any 
possible  interest  of  the  wife  to  the  husband. 
Waiving  the  question  of  the  effect  of  the  mis- 
take in  the  grantee's  name,  Qiere  is  nothing 
to  show  that  the  wife  had  any  interest,  and, 
so  far  as  the  proof  goes,  Amey  U  Weddle 
was  the  sole  owner  of  the  land.  Even  if  It 
was  commimity  property,  he  had  the  right 
to  convey  It  for  a  valuable  consfderatiou. 
He  did  convey  It  to  Frederick  in  1907  by  a 
deed  reciting  such  consideration.  Thereafter 
the  plaintiff  obtained  a  money  judgment 
against  Frederick,  had  execution  levied,  and 
purchased  the  property  at  the  execntl<m  sale. 
The  sherifTs  deed  was  executed  to  the  plain- 
tiff on  December  12,  1909.  The  evidence  of- 
fered by  plaintiff  in  this  behalf  consisted  of 
the  Judgment  against  Frederick,  the  execu- 
tion, with  the  sheriff's  return  showing  the 
sale,  and  the  affidavit  showing  due  publica- 
tion of  notice  of  sale,  and  the  sherifTs  deed 
in  proper  form.  These  papers  were  sufficient 
to  show  the  acquifdtion  by  plaintiff  of  Fred- 
erick's title.  Blood  V.  Light,  38  Cal.  649,  99 
Am.  Dec  441;  Hlhn  v.  Pe<^,  30  CaL  280; 
Peterson  t.  Welssbdn,  7S  CaL  174,  16  Pac. 
769. 

[3,4]  The  land  was  sold  to  the  state  for 
nonpayment  of  taxes  In  1895.  The  tax  col- 
lector made  his  deed  to  the  state  in  1900. 
The  property  was  offered  for  sale  and  sold 
to  the  defendant  on  May  5,  1905,  and  a  deed 
was  thereafter  executed.  At  the  time  of  the 
sale  section  3897  of  the  Political  Code  had 
been  amended  by  adding  certain  requirements 
regarding  the  notice  of  sale  by  the  state  of 
property  which  had  been  sold  to  It  for  non- 
paym^t  of  taxes.  One  of  these  require- 
ments was  that  a  copy  of  the  notice  should 
be  mailed  to  the  party  to  whom  the  land  was 
last  assessed  at  his  last  known  post  office 
address.  By  the  terms  of  section  3898  the 
deed  of  the  tax  c<dlector  was  required  to  "re- 
cite the  fact  necessary  to  authorize  such 
sale  and  conveyance."  This  requirement  of 
mailing  notice  applied  to  sales  had  after  the 
amended   section   went   into   effect,  even 
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tiumgh,  as  here,  the  publication  of  notice  had 
been  commenced  before  such  mailing  was  es- 
sential. Buck  T.  Canty,  162  Cal.  226.  121 
Pac.  924.  Such  mailing  was  one  of  the  facts 
necessary  to  authorize  the  tax  collector  to 
make  the  sale.  Smith  v.  Furlong,  100  Cal. 
522, 117  Paa  627.  The  deed  in  this  case  did 
not  recite  the  mailing  of  notice.  It  was  not, 
therefore,  the  deed  provided  for  by  section 
3898.  Canty  v.  Staley,  162  Cal.  379,  123  Pac. 
252. 

[I]  But,  If  compliance  with  the  require- 
ment of  mailing  could  be  shown,  althongh 
not  recited,  the  burden  of  proof  Is  on  the 
party  claiming  under  the  deed  (Bnck  t.  Can- 
ty, 162  Cal.  226,  121  Pac  924;  Krotzer  v. 
Douglas,  163  Cal.  49,  124  Pac.  722;  Davis  v. 
Peck,  169  Cal.  353,  132  Pac.  438),  and,  as  this 
burden  was  not  sustained  by  the  defendant, 
the  court  rightly  ruled  that  he  had  not  ac- 
quired title  by  virtue  of  the  tax  proceeding. 

[6,  7]  The  questions  arising  on  the  pleas  of 
the  statute  of  limitations  and  of  prescriptive 
title  may  be  considered  together.  Plaintiff 
having  shown  title  in  himself,  be  was  pre- 
sumed to  have  been  In  possession  within  the 
time  required  by  law,  and  the  presumption 
could  be  overcome  only  by  proof  that  the 
property  had  been  held  and  possessed  ad- 
versely to  the  legal  title  for  five  years,  before 
the  commencement  of  the  actl<m.  Code  Civ. 
Proc.  {  321 ;  Nathan  v.  Dlerssen,  146  Cal.  62. 
79  Pac.  739.  The  plea  of  the  statute  of  limi- 
tations would  therefore  not  be  sustained  un- 
less the  defendant  showed  advene  possession 
for  the  same  period  necessary  to  the  acquisi- 
tion of  a  prescriptive  title.  The  court  found 
against  defendant's  allegationB  in  this  regard. 
We  think  this  finding  is  amply  supported  by 
the  evldoice.  The  defendant  testified  that  in 
May,  1905,  he  went  on  the  land,  measured  it 
off,  and  placed  stakes  at  the  comers.  He  was 
on  the  land  at  that  time  during  parts  of  two 
days.  In  the  fall  of  1906  he  rented  It  for  the 
purpose  of  feeding  sheep.  He  rented  It  simi< 
larly  during  the  succeeding  years  up  to  1912, 
receiving  a  total  rental  of  about  ISO  for  five 
yeaia  He  saw  sheep  feeding  on  ttie  land 
several  times.  His  testimony  was  somewhat 
qualified  by  the  later  statement  that  he  gave 
no  written  lease,  but  merely  charged  and  col- 
lected money  "for  the  feed  of  the  sheep  on 
the  land."  The  first  transaction  of  this  kind 
was  between  September  and  November*  1905. 
The  action  was  commenced  in  August,  1910. 

fRie  court  was  entirely  justified  in  conclud- 
ing that  the  defendant  had  not  proven  an  ex- 
clusive and  continuous  possession  sufficient  to 
satisfy  the  statute^  While  possession  may 
be  maintained  by  u^ig  the  land  for  pasture 
during  the  gracing  season  (Webber  v.  Clarke, 
74  CaL  11,  IC  Pac  481),  even  Uioui^  there  be 
no  Inclosnre  (Bullock  v.  Bouae,  81  Cal.  595, 
22  Pac  919),  tbe  possession  must  be  of  an 
exclusive  character.  The  proof  here  was  si- 
lent on  the  question  of  occupancy  by  others 


and  was  entirely  ctmslstait  with  the  view 
that  the  possessltm  of  those  htridii^  under 
Canty  was  casual  and  Intermittent  Besides, 
this  possession,  such  as  it  was,  began  In  the 
tall  of  1905,  less  than  five  years  before  the 
commencement  of  the  action.  It  was  not  un- 
reasonable for  the  court  to  conclude  that 
the  formal  act  of  marking  comers  in  May, 
1005,  if  it  was  a  taking  of  possession,  was 
not  connected  with  the  later  renting  of  the 
feeding  rights  so  as  to  make  the  possession 
continuous  between  May,  1905,  and  the  au- 
tumn of  the  same  year. 

The  Judgment  and  the  order  denying  a  new 
trial  are  affirmed. 

We  concur:  ANaHLLOTTI,  0.  J.; 
SHAW,  J. 


(X>OK  T.  LOS  AMOELBS  BT.  CORPORA- 
TION.   (L.  A  34S1.) 

(Sopreme  (3oort  of  OalUomla.    Jan.  6,  1916.) 

1.  Appbai.  and  Bbbob  (i  1068*)— Habhless 

EBBOS— iNSTBUcnON  on  DAlfAOBS. 

In  an  action  for  personal  injuries  in  a  colli- 
sion between  plaintlFB  automobile  and  a  street 
car,  wheta  it  was  undisputed  that  plaintifiF  suf- 
fered some  injury,  so  tnat  the  verdict  for  de- 
fendant could  have  been  reached  only  npon  a 
fiiujiog  of  plaintiff's  own  negligence  or  defead- 
ant's  want  of  negligence,  any  error  in  an  in- 
struction that,  under  Code  Civ.  Proc.  $  1881, 
the  physicians  attending  plaintiff  could  not  tes- 
tify without  his  consent,  and  that  from  bis  fail- 
ure to  call  them  or  the  nurse  as  witnessea  to 
the  extent  of  bis  injury  the  law  presumed  that 
their  testimony  would  have  been  against  falm, 
was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  C!ent.  Dig.  H  4225-4228.  4230 ;  Dec  Dig. 
1 1068.*] 

2.  Stbbr  RaIlboads  (f  81*)— AooiDinr  at 
GteossiNO — Speed  of  Stbbet  Cab, 

There  is  no  arbitrary  or  set  limit  of  speed 
for  street  cars,  but  negligence  as  to  speed  de- 
pends upon  whether  the  car  was  being  run  at  a 
speed  beyond  that  which  would  be  employed  by 
one  exercising  ordinary  care. 

[Ed.  Note.— Fw  other  cases,  sea  Street  Rail- 
roads, Cient  Dig.  H  172-177;  Dec  Dig.  f  81.*] 

3.  Apfxal  Aiin  Bbbob  (f  1066*)— Habmubs 

EBBOB— IlTSTBUcnoNB. 

Where  the  complaint  charged  that  defend- 
ant's street  car  was  being  negligently  run  at 
30  miles  an  hour,  and  the  court  correctly  diai^ 
ed  as  to  defendant's  Diligence  in  that  respect, 
an  instructioD  that  there  was  no  allegation  or 
proof  as  to  any  ordinance  limiting  the  rate  of 
speed  at  the  place  of  ot^llsion,  if  outside  the  is- 
sues, was  not  prejudidal,  where  it  was  not 
claimed  that  there  was  any  limit  fixed  by  ordi- 
nance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  |  4220;  Dec  Dig.  }  1066.*] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angdes  County;  N.  P.  Conrey, 
Jodgc 

Action  1^  O.  A,  Cock  against  the  Los  An- 
geles Railway  Gorpmratlon.  Judgment  for 
defendant,  and  from  an  order  denying  hla 
motion  for  a  new  trial,  plalntlir  aiK»eal8. 
Affirmed. 
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E.  B.  Dnke,  of  Los  Alleles,  for  appe- 
lant Olbson,  Donn  ft  Gratcher  and  Norman 
Sterr7,  all  of  Los  Angeles,  for  respondent. 

SL08B,  J.  Tbe  plaintiff  appeals  from  an 
order  denying  bis  motion  for  a  new  trial. 
The  action  was  brouj^  to  recover  damages 
for  personal  Injuries  sustained  by  idalntlfl  as 
tbe  result  of  a  collision  between  an  automo- 
bile driven  by  lilm  and  an  electric  street  car 
of  Qie  defendant  Tbere  was  a  Jury  trial 
and  a  verdict  and  Judgment  in  favor  ot  tbe 
defendant 

The  testtmony  on  tbe  Issues  of  defendant's 
Diligence  and  plaintiff's  contributory  negli- 
gence was  sharply  conflicting,  and  no  ques- 
tion Is  made  of  the  snfflUsiency  of  the  evidence 
to  support  the  verdict  While  It  was  shown 
without  contradiction  that  the  plainUff  had 
suffered  some  physical  injuries,  tbere  was  a 
good  deal  of  controversy  over  the  extent  of 
these  Injuries,  the  defendant  claiming  that 
plaintiff  was  greatly  exaggeratli^  their  se- 
verity. After  the  accident,  the  plaintiff  was 
taken  to  a  hospitaL  Tbere  he  was  attended 
by  two  physicians.  He  also  had  the  care  of 
a  nurse.  None  of  theae  three  persons  was 
produrad  as  a  witness. 

[1j  The  court  gave  an  instruction  In  which, 
after  stating  that,  by  reason  of  the  privilege 
d^ed  in  section  1881  of  the  Code  of  Civil 
Procedure^  the  physicians  who  bad  attended 
plaintiff  could  not  testify  without  bis  con- 
sent, It  charged  that  If  plaintiff  had  failed  to 
call  them  as  witnesses,  and  showed  no  reasmi 
for  such  foUure,  the  law  presumed  that  their 
testimony  would  bave  been  against  him.  A 
like  presumption  was  declared  to  arise  from 
tiie  unexplained  failure  to  call  tbe  nurse. 
These  Instructions  are  assigned  as  error.  So 
ftr,  at  least  as  the  physicians  are  concerned, 
the  Instruction  given  is  In  conflict  with  the 
views  expressed  in  Thomas  v.  Gates,  126  CaL 
1.  68  Paa  815,  where  It  is  said,  in  effect  that 
the  raising  of  a  presumption  against  a  party 
for  tbe  failure  to  introduce  or  to  permit  the 
introduction  of  testimony  which  he  had  the 
right  to  exclude  as  privileged,  would  go  far 
toward  destroying  the  value  of  the  privilege. 
But  of  this  instruction,  as  well  as  the  one 
relating  to  the  nurse,  it  Is  suffldent  to  say 
that  If  they  were  erroneous,  they  were  not 
prejudicial.  They  dealt  with  witnesses  who 
could  have  testified  on  no  subject  other  than 
that  of  the  extent  of  the  plaintiff's  Injuries. 
As  has  been  said,  the  fact  that  he  had  suf- 
fered some  Injuries  was  undisputed.  The 
verdict  In  favor  of  defendant  could  therefore 
have  been  reached  only  upon  a  finding  that 


reason  of  plaintiff's  own  neglUcenoe  or  the 
defendant's  want  of  negligence,  there  was  no 
Ilabllltsr  for  Uie  i&Juriea,  whatever  tbelr  ex- 
tent In  this  state  of  Uie  recrad,  errors  In 
instructions  bearing  steely  on  the  amount  of 
damage  could  not  have  infiueaiced  0ie  Teidict, 
and  present  no  ground  for  rerwsal.  WIl- 
htim  V.  Donegan,  143  Cal.  SO,  76  Fac.  TLS. 

[2,  S]  Only  one  other  point  is  mad&  It  is 
claimed  that  die  coort  erred  In  Instnicting 
the  Jury  that  there  was  no  ailegatlm  or  evi- 
dence of  any  ordinance  UmlUng  tbe  rate  of 
speed  at  wbicli  defendant  m^t  pnwel  Its 
cars  at  tiie  ^oe  where  the  ooHlsltm  occur- 
red, "and  defendant  had  a  rlffht  to  drive  or 
propel  Its  said  car  at  any  rate  which  It  saw 
fit  whiOh  was  not  Inconsistent  with  the  ex- 
ercise .of  ordinary  care."  Tbe  complaint 
(diarged  that  the  cu  was  bding  negUgeotly 
driven  at  a  rate  of  speed  at  aboat  SO  miles 
an  hour.  Whethtf  the  speed  was  In.  excess 
of  a  rate  which,  under  all  the  drcnmstances, 
would  be  compat^le  with  the  exercise  of  due 
care,  was  therefore  an  Issue  In  the  case.  The 
iUBtructlou  Informed  the  Jury  that  tbere  was 
no  arbitrary  or  set  limit  of  speed,  but  that 
they  must  determine  whether  the  car  was 
being  run  at  a  rate  b^ond  that  which  would 
l>e  employed  by  one  exercising  ordinary  care. 
This  was  a  correct  statement  of  the  obliga- 
tion of  the  defendant  so  far  as  the  speed  of 
the  car  was  concerned.  The  plaintiff  was  not 
prejudiced  by  the  charge  that  tliere  was  no 
limit  find  by  ordinance,  since  it  Is  not  pre- 
tended that  there  was  any  such  limit  If 
this  port  of  the  instruction  was  outside  of 
the  Issues,  it  could  not  have  misled  tbe  jury 
In  any  way.  See  George  v.  A.  Ry.  Co., 
126  Cal.  857,  361,  58  Pac.  819,  46  L.  K.  A. 
829.  77  Am.  St  Rep.  184.  Tbe  case  relied  on 
by  appellant  in  this  behalf  (Cooper  v.  U  A. 
Term.  Ry.  Ca,  137  Cal.  229,  70  Pac.  H),  does 
not  support  his  conteDtion.  There  a  request- 
ed instruction  had  been  refused,  and  the  ac- 
tion of  the  trial  court  was  sustained  on  tbe 
ground  that  the  instruction  w^as  directed  to 
facts  not  in  issue.  It  does  not  follow,  of 
course,  that  the  same  ground  would  bave  re- 
quired a  reversal,  if  tbe  instructtou  had  been 
given.  Furthermore,  the  Instruction  In  the 
Cooper  Case  was  condemned  on  the  addition- 
al ground,  not  applicable  to  the  charge  given 
here,  that  It  would  bave  taken  from  the  con- 
sideration of  tbe  jury  the  question  whether 
the  rate  of  speed  was  In  fact  reckless. 

The  order  is  affirmed. 

We  concur:  ANGELLOTTI,  a  J.:. 
SHAW,  J. 
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CARDOZAT.FILLSBITBTetaL  (8.  F.  7262.) 

(Supreme  Court  of  California.    Jan.  6.  1916.) 

Masikb  and  Scrtaht  (I  250%.  New.  toI.  10 
Key-No.  Series)  —  Cohpensation  —  JUBia- 

DICTXON  or  iNDDSTBIAI^  ACCIDENT  COVHIS- 

8ION— Judicial  Rsvibw. 

An  appUcation  for  review  of  proceedings  of 
the  Industrial  Accident  Oommisaion  on  the 
RToands  that  the  findings  of  the  CommisBion  are 
not  sustained  by  evidence,  and  that  the  ■appli- 
cant has  new  evidence,  does  not  state  grounds 
for  review  within  Workmen's  Cwnpeusaaon  Act 
(St  1818,  p.  317)  fi  84,  but  states  grounds  on 
which  the  Commission,  under  section  82,  may 
grant  a  rehearing,  uid  the  application  will  be 
denied. 

In  Bank.  Application  for  a  wilt  of  re- 
view by  Joseph  Cardoza  against  A.  J.  Pills- 
bury  and  others,  constituting  the  Industrial 
Accident  Commission,  for  a  review  of  pro- 
ceedings of  the  Commission.  Denied. 

Joseph  Bafad,  ot  San  Franclac<^  for  petl- 
tioner. 

THB  CHIEF  JUSTICE.  The  apiOleation 
for  a  review  1^  tills  court  of  the  proceedings 
of  the  Industrial  Accident  Commisdou  of 
the  state  of  California  states  no  ground  rxp- 
on  which  this  court  is  authorized  to  enter- 
tain the  same.  The  grounds  stated— namely, 
that  the  findings  of  the  Commission  are  not 
sustained  by  the  evidence,  and  that  the  appli- 
cant has  discovered  new  evidence  material 
to  him — are  grounds  upon  which  the  Com- 
mission itself  may  grant  a  rehearing  (section 
82,  Workmen's  Compensation  Act),  but  the 
courts  are  restricted  to  the  pounds  stated  in 
section  84  of  sold  act ' 

The  application  for  a  wilt  Is  doiled  for 
these  reasons. 


In  re  SILVA'S  ESTATE.    (S.  F.  6772.) 

(Supreme  Court  of  California.    Jan.  6,  191S.) 

t.  Wills  (S  449*)— GonsTBuorioN— Intebtaot. 

Vndrr  Civ.  Code,  S  1^  a  wlU  is  to  be 
BO  construed  as  to  prevent  Intestacy,  if  rea- 
sonably possible. 

fBd.  Note.— For  other  cases,  sea  Willii;  Cent 
Dig.  I  965;  Dec  Dig.  |  449.*} 

2.  Wills  (|  94*)  —  Cohstbrtctior  —  What 
Constitutes. 

A  document,  duly  signed  by  the  testator, 
reciting  that  he  left  all  nls  "buBUiesa"  to  his 
wife  "so  that  she  got  to  pai"  all  "my  deads" 
and  obligations  due,  la  a  Srill,"  notwithstand- 
ing the  Englidi  was  incorrect  it  appearing  that 
the  document  was  executed  by  the  testator  at 
a  time  he  was  sick  and  despaired  of  recovery. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  M  226,  236;  Dec.  Dig.  %  94.*] 

3.  Wnxa  (tt  119,  120*)— ExEouTion— Svm- 
oniioT. 

A  testator  while  SO,  told  woe  of  the  wit- 
nesses that  he  desired  to  malie  a  will,  and  the 
witness  drew  it  and  presented  H  to  the  testa- 
tor for  his  signature.  The  testator  signed 
and  thereafter  the  witnesses  affixed  their  sig- 
natures, atthougb  they  were  not  specially  re- 
guested  to  do  BO.    Ueli,  that  as  It  was  the 


obvions  intention  of  the  testator  to  execute  his 
will,  the  exeention  was  sufficient;  it  not  be- 
ing necessary  that  he  should  expressly  declare 
the  document  to  be  his  wHl,  or  expressly  re- 
quest the  witneases  to  sign  it  as  snch. 

[Ed.  Note.— For  oOier  cases,  see  Wills.  Gent 
Diig.  II  305-S17;  Dec.  Dig.  H  119,  120.*] 

4.  Wills  (|  303*)  —  Establishment  —  Evi- 
dence. 

A  will  may  be  established  although  the 
'witnesses  to  its  execution  gave  conflicting  tes- 
timony. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  »  7U-723;  Dec.  Dig.  {  to*] 

5.  Wills  (|  177*)— Revocaxioii— What  Cob- 
stitutes. 

Under  Gtv.  Code,  |  1292,  declaring  that 
a  will  can  be  revoked  only  by  a  writing  of  the 
testator  executed  with  the  same  formaaties  as 
the  will  declaring  such  revocation,  or  bv  being 
burnt,  torn,  canceled,  obliterated  or  otherwise 
destroyed  with  the  intention  of  revocation,  the 
testator's  direction  to  his  wife  to  destroy  his 
will,  and  her  destruction  of  the  envelope  which 
he  was  informed  contained  tiie  will,  does  not 
amonnt  to  a  revocation. 

[Ed.  Note^For  other  esses,  see  Wills,  Gent 
Dig.  H  448,  444;  Dee.  Di^  177.*] 

6.  WiLU  (S  177*)— Revocation. 

Where-  the  beneficiary  under  a  will  fraud- 
ulently informed  the  testator  that  she  had  de- 
stroyed it  accordiog  to  his  directions,  probate 
of  the  document  which  was  not  destroyed  can- 
not be  denied  on  the  ground  that  It  was  re- 
voked, but  rdiet  mast  be  sought  In  a  court  of 
equity. 

[E^d.  Note.— For  other  cases,  see  WiUi^  Cent 
Dig.  81  443,  444;  Dec.  Dig.  {  177.*] 

7.  Wills  (S  123*)— Execution. 

Where  as  part  of  one  transactlMi  the  tes- 
tator signed  his  will  and  the  subscribing  wit- 
nesses signed,  it  was  immaterial  which  signed 
drst 

[Ed.  Note.— For  other  cases,  see  Wills,  Gmt 
Dig.  18  321-331;  Dec.  Dig.  |  123.*) 

Department  1.  Appeal  from  Superior 
Court,  Fresno  County;  George  B.  Church, 

Judge. 

Application  by  Antonio  Da  Rosa  Brazil 
and  others  for  revocation  of  the  probate  of 
the  will  of  Frank  V.  Silva,  deceased.  There 
was  an  order  denying  the  application,  and 
from  the  refusal  of  a  new  trial  petitioners 
appeal.  Affirmed. 

Everts  &  Ewlng,  of  Fresno  (H.  P.  Brown, 
of  Fresno,  of  counsel),  for  appellants.  James 
Gallagher,  M.  B.  Harris,  and  E.  M.  Harris, 
all  of  Fresno,  for  respondent 

SHAW,  J.  The  decedent,  Frank  V.  SUva, 
died  on  Harcb  22,  1912.  On  AprU  22,  1912. 
an  order  was  made  admitting  a  certain  docu- 
ment to  probate  as  his  last  will.  Thereafter, 
within  the  time  here  allowed  by  law,  the  ap- 
pellants filed  a  petition  for  the  revocation  of 
the  probate  of  the  will.  After  trial  the  court 
denied  the  revocation,  the  appellants  moved 
for  a  new  trial,  and  the  court  thereupon  de- 
nied the  motion.  From  this  order  the  peti- 
tioners appeal.  The  decedent  left  no  Issue. 
The  appellants  are  bis  brothers  and  sisters. 
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[1,Z]  The  first  point  made  In  sapport  at 
the  appMl  Is  that  the  document  admitted  to 
probate  1b  not  testamentary  In  character. 
The  following  Is  a  copy  of  the  paper: 

Fresno,  July  2tb,  1906. 

I  leave  all  the  Bttsines  I  sot  To  my  wife 
Luiza  Rosa  Silva  so  that  she  got  to  pai  all 
my  deads  and  waeea  of  the  working  men  and 
all  the  Biltfl  that  ivoe  to  be  in  Count  ect 

Frank  T.  SUra. 

Antone  J.  BrcTflS 
Joe  M.  Silva 

The  appellants  claim  that  the  InBtmment 
does  not  descrihe  any  property,  nor  In  any 
way  refer  to  proi)er(7  so  as  to  coastltate  a 
disposition  thereof.  We  think, 'however,  that 
this  contention  cannot  be  sustained.  A  will 
Is  always  to  be  Interpreted  so  as  to  prevent  in- 
testacy If  such  Interpretation  Is  reasonably 
possible.  GlT.  Code,  8  1326.  The  courts  are 
Tery  liberal  In  constraing  words  In  a  will 
written  by  one  unfamiliar  with  the  English 
language  or  unused  to  technical  terms. 
Mitchell  T.  X)onohne^  100  CaL  208,  84  Paa 
614,  88  Am.  St  Bep.  279.  At  the  time  this 
document  was  executed  the  decedent  was 
very  sick,  and  evidently  believed  that  be 
would  not  live  long.  He  announced  his  de* 
sire  to  make  a  will  and  of  those  present  only 
Antone  J.  Breves  was  able  to  write  English. 
All  of  tiiem  were  Portuguese,  unfamiliar 
with  English.  The  decedent  explained  bis 
intention  to  Breves,  who  thereupon  prepar- 
ed the  lUiove  document  The  use  of  the  word 
"leave"  Is  sufficient  evidence  of  testamenta- 
ry Intent  The  argument  of  the  appellants 
is  that  the  word  "busines"  cannot  by  any 
reasonable  constructloD,  be  held  to  refer  to 
property.  The  ■  context  Shows  that  It  was 
used  to  describe  whatever  property  the  de- 
cedent at  that  time  possessed.  Taking  the 
document  as  a  whole.  It  sufficiently  Indicates 
the  purpose  of  the  testator  to  devise  and  be- 
queath to  bla  wife  all  the  property  that  he 
posseased  and  to  require  her  to  pay  all  his 
debts.  Antone  J.  Breves  testified  that  the 
word  "deads"  was  his  mode  of  spelling  the 
word  "debts,"  that  the  word  written  "Ivoe" 
was  his  method  of  writing  the  expression,  "I 
owe"  and  that  by  the  words  "In  Count"  he 
meant  "account"  Whether  these  explana- 
tions were  proper  and  competent  or  not  we 
need  not  consider,  for  without  them,  In  the 
light  of  the  attending  circumstances,  the  will 
should  be  given  effect  as  If  the  words  'so  used 
by  him  were  properly  written  as  he  states 
they  were  intended  to  be. 

[3,  4]  The  appellants  next  claim  that  there 
Is  no  suSlcIent  evidence  of  the  execution  of 
the  document  as  a  will.  There  was  testi- 
mony to  the  effect  that  the  decedent  stated 
that  he  wished  to  make  a  will,  and  that  he 
asked  Antone  J.  Breves  to  write  It  that 
Breves  then  wrote  out  the  paper  and  handed 
It  to  the  decedent  that  decedent  signed  It 
and  passed  it  back  to  Breves,  who  signed  It 
as  a  witness,  and  that  It  was  then  handed  to 
Joe  M.  Sllva,  who  also  signed  as  a  witness. 
It  does  not  appear  that  the  testator  in  words 


asked  that  these  pentnu  sign  as  witnMss^ 
or  declared  to  them  that  the  document  was 
his  will,  but  from  the  whole  transaction  as 
Shown  by  the  testlmoi^  It  is  very  clear  that 
an  of  tbeta  understood  that  he  was  pronnil' 
gating  the  document  as  his  will,  that  he  de* 
sired  tiiese  pexaom  to  sign  fhs  same  as  wlt> 
neases,  and  that  they  were  signing  In  com- 
pliance witii  his  desire  so  manifested  by  his 
mann^  and  actions. 

It  la  not  neoeasary  that  the  testator  Shonld 
have  spoken  words  declaring  the  document 
to  be  his  will,  or  tliat  he  should  «presBly  re- 
quest tbe  witnesses  to  sign  It  as  such.  It  is 
suffidMit  If  this  declaration  and  request  are 
unmistakably  Indicated  to  tbe  persons  sign- 
ing as  witnesses  by  the  testatOT's  conduct 
and  actions,  although  there  la  no  declaration 
In  words  to  that  effect  The  testimony 
leaves  no  donbt  that  the  testator  signed  the 
document  as  his  will,  that  he  gave  all  per^ 
sons  present  to  understand  that  It  was  his 
will,  and  that  be  desired  Vie  subscribing  wit- 
nesses to  attest  the  same  for  the  purpose  of 
constituting  it  a  wilL  NotUiME  mors  on  this 
point  is  required  by  tbe  statuta.  There  Is,  It 
is  true,  much  confusloo  and  conflict  In  the 
testimony  of  the  several  witnesses  with  re- 
gard to  the  occnrrsnees  at  the  time  of  .tbs 
execution  of  the  wilL  This  Is  not  surpris- 
ing, and  indeed  it  was  to  be  Mpected,  ainos 
the  persons  present  were  called  upon  to  tes- 
tify in  regard  to  tbe  taetB  six  years  after 
they  occurred.  The  law  does  not  require 
that  aU  the  witnesses  shall  testify  wlthont 
conflict  concerning  the  execution  of  the  will, 
nor  that  at  tiie-  time  of  the  probate  both  at 
the  subscribing  witnesses  shall  testify  to  all 
the  facts  necessary  to  oonstitnte  a  statutory 
execution  thereof.  There  was  sufficient  evi- 
dence glvm  to  support  the  conclu8l<m  of  the 
court  that  the  facts  occurred  as  above  stated. 
There  is  therefore  suffiicent  evidence  to  sup- 
port the  finding  that  the  will  was  duly 
ecuted. 

[E]  The  appellante  further  tdalm  that  ths 
court  erred  in  refusing  to  admit  evidence 
that  the  will  was  subsequenUy  revoked.  The 
evidence  was  properly  rejected.  Tbe  allega- 
tions  of  the  appellants  In  their  petition  tor 
revocation  of  probate  were  insufficient  to  Jns> 
tify  the  admission  of  evidence  tending  to 
show  revocation.  The  Code  provides  OM 
no  written  will  can  be  revoked  except  first 
by  a  writing  of  the  testator  declaring  such 
revocation,  executed  with  the  same  formali- 
ties as  a  will,  or,  second,  "by  being  burnt 
torn,  canceled,  obliterated  or  destroyed,  with 
the  intent  and  for  the  purpose  of  revoking 
the  same,  by  the  testator  hlms^,  or  by 
some  person  in  his  presence  and  by  his 
direction."  Civ.  Oodei  f  1292.  Tlie  alle> 
gations  of  the  petition  for  revocation  were 
to  the  'effect  that  the  Wife  of  the  decedent 
respondent  herein,  some  time  after  the  ex- 
ecution of  this  will,  was  requested  by  the 
decedent  to  destroy  the  same;  that  there- 
upon in  bla  presence  she  did  destroy  an 
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enr^Iope,  dedarlng  to  the  decedent  at  the 
time  that  the  will  was  Inclosed  therein ;  that 
the  decedent  then  believed  that  the  said 
will  was  In  the  envelope  and  was  then  de- 
stroyed by  burning  the  same;  that  from  that 
time  forward  until  his  death  he  continued  to 
believe  that  the  said  will  had  been  destroyed ; 
that  in  fact  some  other  paper  was  Inclosed  in 
said  envelope:  that  the  will  aforesaid  was 
sot  destroyed  or  horned ;  and  that  all  this 
was  done  by  the  said  respondent  for  the  par- 
pose  of  dec^vlng  the  decedent  and  securing 
to  herself  the  property  left  to  her  by  said 
doeament  These  acts  did  not,  tinder  the 
statutory  provisions  aforesaid,  constitute  a 
revocatlcHi  of  the  wUL  In  order  to  constitute 
such  revocatlMi,  there  most  be  an  actual 
burning,  tearing,  canceling,  obliteration,  or 
destruction,  with  the  intoition  to  revoke  the 
document  as  a  will.  The  mere  intent,  unper- 
formed, to  destroy  or  bum  the  will  Is  not 
nffldent.  There  must  b«  a  joint  union  of 
act  and  Intent  In  order  to  accom|>Ush  the 
revocation.  Estate  of  Olmsted,  122  CaL.  228. 
64  Pac.  745;  1  Underbill  on  Wills,  fl  223- 
226;  Boyd  v.  Cook,  S  Leigh  (Ta.)  82;  Kent 
V.  MahafTey,  10  Ohio  St  204;  Hlae  v.  Flncb- 
er,  32  N.  a  130,  61  Am,  Dec  883 ;  Cllngan  v. 
MltcheUtree,  31  Pa.  26:  Mundy  v.  Uundy,  16 
N.  J.  £q.  290.  The  dedsdons  In  other  states 
having  no  statute  similar  to  section  1202  of 
our  Civil  Code  are  Inapplicable  here.  In  re 
Comassi,  107  CaL  B,  40  Pac.  16,  28  U  B.  A. 
414.  Inaamnch  as  there  was  no  auction  to 
show  revocation,  it  was  not  error  to  refuse 
evidence  In  support  thereof. 

[I]  In  a  proceeding  under  the  statute  for 
the  revocation  of  the  probate  id  a  will,  the 
court  cannot  give  relief  for  a  fraudulent  pre- 
vraitlon  of  a  revocation  of  the  will.  The  stat- 
ute does  not  provide  for  the  presentation 
such  an  Issue  as  ground  for  revoking  the  ad- 
mission to  probate.  If  relief  can  be  given  at 
all  for  such  a  wrong,  it  must  be  sought  by 
mAt  in  equity  to  declare  the  wrongdoer  a 
trustee  for  the  heirs  with  respect  to  the 
property  received  by  snch  wrongdoer  in  vir- 
tue of  the  wUl.  1  TTnderhlU  on  Wills,  |  153. 

ThB  last  point  ui^  by  the  appellants  Is 
that  the  court  erred  In  giving  the  following 
Instruction: 

"The  coart  Inatmcti  you  tbat  It  is  not  nec- 
essary that  a  testator  sbould  in  words  eay  that 
an  instrument  U  his  will  or  request  the  sub- 
Bcribinff  witnesses  thereto  to  witness  the  same 
as  such.  Snch  statement  and  request  on  the 
part  of  the  testator  ma;  be  indicated  his 
manner,  conduct  or  demeanor." 

We  see  no  error  In  this  instmctlon.  It  is 
In  accord  with  the  law  on  the  subject  as  we 
understand  and  have  stated  It  to  be. 

[7]  It  was  not  error  for  the  court  to  in- 
struct the  jury  tbat  it  was  Immaterial  wheth- 
vt  the  testator  signed  his  name  before  or 
after  the  witnesses  signed  their  names  to  the 
docoment  encated  as  a  will,  if  It  appeared 
tiiat  all  the  parties  signed  it  at  the  same 
time  and  as  a  part  of  the  same  transaction. 


The  statute  does  not  make  the  order  of  sign- 
ing material.    We  find  no  other  objections 
worthy  of  consideration. 
The  order  denying  new  trial  Is  affirmed. 

We  concur:  ANQBLLOTTE,  0.  J.; 
SLOSS,  J. 


PEOPLE  V.  BONGO.   (Cr.  1861.) 
(Supreme  Court  of  California.    Dec.  28.  1914.) 

1.  CaiuiNAL  Law   (8  676»)— Tbial~Tim»- 

CONTIN  UAKOS^-CONSKNT— FbBSUMPTION  . 
Where,  at  the  time  accused  was  arraigned, 
he  did  not  object  to  the  setting  of  his  case  for 
trial  at  a  date  more  than  00  days  after  the  &l- 
Ing  of  the  information,  his  consent  thereto  would 
be  presnmed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  S|  1297-1304;  Dec.  Dig.  | 
BTBv*] 

2.  Cbiminal  Law  (S  681»)— TaiAir-CoNrmu'- 

ANCE. 

Where  a  motion  to  dismiss  becaase  accused 
had  not  been.brought  to  trial  within  60  days  aft- 
e>  the  filing  of  the  information  was  demed  be- 
cause the  case  had  been  set  for  trial  by  bis  im- 
plied consent,  a  continuance,  without  further 
objection  on  his  part,  because  of  the  illness  of 
the  district  attorney  and  the  state  of  the  ca^n- 
dar,  was  not  error. 

[l!^  Notev— For  other  casea  see  Criminal 
Law,  Gent  Dig.  S  1308;  DecTDig.  |  581.*] 

3.  HOHEOIDB  (I  264*)— BvimHOK. 

Evidence  neld  to  sustain  a  conviction  of 

murder  in  the  second  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  SS  63»-638;  Dec.  Dig.  |  254.*] 

4.  Homicide  (5  168*) —Evidence— Motivb. 

Where  the  people  asserted  the  motive  of  a 
homicide  to  have  been  robbery,  evidence  that  de- 
cedent,  abont  1^  or  2  weelis  prior  to  the  homi- 
cide, had  on  his  person  $180,  and  that  another 
witness  cashed  a  check  for  decedent  a  few  days 
prior  to  the  homicide,  at  which  time  be  had  a 
puree  containing  probably  $200,  was  not  objec- 
tionable for  remoteness. 

[Ed,  Note.— For  other  ease&  see  Homicide, 
Cent.  Dig.  HI  320-381 ;  DeTD^r.  |  U6.*] 

5.  Homicide   (9  288*)— Motivb— Evidbhc»- 

Knowlbdgb  of  Accused. 

To  establish  robbery  as  a  motive  for  a 
homicide,  it  is  not  necesRury  to  show  knowledge 
on  accnwd's  part  that  decedent  had  money  on 
his  person. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §  481;  Dec.  Dig.  §  233.»] 

0.  Homicide  (i  166*)— Evidence— Motive. 

Where  robbery  waa  claimed  to  have  been 
the  motive  of  a  homicide,  the  fact  tbat  proof  of 
decedent's  possession  of  money  on  bis  person 
was  of  a  date  somewhat  remote  from  the  time  of 
the  killing  affected  the  probative  value,  but  not 
the  admissibility  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §|  820-S31 ;  Dec  Dig.  5  166.*] 

7.  Homicide  (J  233*)— Motive— Robbeet-Bv- 

IDENCE. 

That  decedent  was  in  the  habit  of  carrying 
money,  and  that  he  bad  about  f200  on  his  person 
a  few  days  before  the  homiade  and  had  none 
when  his  body  was  discovered,  waa  strong  evi- 
dence of  motive  for  the  ItilUng. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  I  481;  Deo.  Dig.  i  238.*] 
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In  Banfc.  Appeal  from  Superior  Goart. 
Yolo  County;  Eugene  P.  McDaniel,  Judge. 

Jobn  Kongo  was  convicted  of  second  d^ree 
murder,  and  he  appeals.  Afflnned. 

Jtdlui  &  Glbbs,  of  Winters,  for  appellant. 
U,  S.  W^b,  At^.  Gen.,  J.  Cbarles  Jones, 
D^uty  Atty.  Gen.,  and  A.  G.  Bailey,  Dlst. 
Atty.,  of  Woodland,  for  the  Pe<vle. 

HBI^HAW,  J.  Defendant  was  convicted 
of  murder  in  the  second  d^ree  and  was  sen- 
tenced to  Imptisonment  for  the  term  of  2B 
years.  His  motion  for  a  new  trial  was  de- 
nied, and  he  took  his  appeal  from  the  Judg- 
ment and  from  the  order  denying  his  motion 
for  a  new  trial  to  the  Court  of  AppeOa.  Ow- 
Ing  to  a  disagreement  of  the  Justices  <tf  that 
court,  the  case  was  certified  to  this  court, 

[1]  Upon  appeal  the  first  proposition  pre- 
sented la  that  the  conrt  erred  In  refusing  to 
grant  defendant's  motion  to  dismiss  the  crim- 
inal diarge  on  the  ground  that  he  had  not 
been  brought  to  trial  within  60  days  after 
the  filing  of  the  information.  The  Informa- 
tion was  filed  on  October  12,  1912.  He  was 
arraigned  October  14th,  and  the  time  to  plead 
wfis  continued  to  October  16,  1912,  on  which 
day  he  pleaded  not  guilty,  and  the  case  was 
set  for  trial  December  17,  1^12.  So  far  as 
the  record  shows,  there  was  no  objection 
made  by  defendant,  on  October  leth,  to  set- 
ting tbe  case  for  trial  on  December  17th,  al- 
though that  date  was  beyond  the  60-day  lim- 
it Consent  will  therefore  be  presumed.  Peo- 
ple T.  Douglass,  100  Cal.  1,  84  Pac.  490 ;  Peo- 
ple V.  Peter,  20  Cal.  App.  U51,  128  Pac  415. 

[2]  Defendant  moved  for  a  dismissal  on  tbe 
above  grounds,  on  December  16th.  It  ap- 
peared, at  tbe  hearing  of  tbe  motion,  that 
the  district  attorney  was  sick  and  unable  to 
appear  In  court.  Kvidence  was  taken  as  to 
his  physical  condition  which  showed  this  to 
be  the  fact  and  that  some  days  would  elapse 
before  be  could  safely  undertake  the  trial  of 
tbe  case.  A  further  continuance  became  nec- 
essary because  the  district  attorney  had  no 
deputy  and  no  attorney  was  available  to 
take  up  the  prosecution  who  had  any  knowl- 
edge of  tbe  facts.  Tbe  court  called  attention 
to  tbe  fact  that  other  cases  were  set  for 
trial  that  would  occupy  all  of  December  and 
would  run  into  January.  From  the  condition 
of  the  calendar  and  engagements  of  the  court 
the  Judge  stated  that  January  20,  1913,  was 
"the  earliest  date  this  case  could  be  contin- 
ued to."  The  case  was  finally  set  for  Janu- 
ary 21st  No  motion  was  made  to  dismiss 
after  December  16th,  and  defendant  went  to 
trial  on  January  2l8t  without  further  objec- 
tion.  The  order  was  not  error. 

[3]  It  Is  next  contended  that  the  evidence 
is  Insufficient  to  Justify  the  verdict  The 
homicide  occurred  In  the  evening  of  May  20, 
1910.  Upon  that  day  tbe  defendant,  an  Ital- 
ian, and  two  of  his  countrymen — the  deceased 
and  a  third  man — ^met  in  Sacramento.  They 
spent  the  better  part  of  the  day  together,  via- 


(Oal. 

itlng  saloons  and  drinking-  therein.  The  de- 
ceased paid  for  some  of  these  drlnliis.  In  the 
afternoon  they  took  the  train  to  the  town  of 
Xolo,  where  they  arrived  at  about  half  past 
7  in  the  evening.  Defendant  carried  a  valise 
containing  personal  eftects,  which  he  left  in 
the  baggageroom  of  the  railway  station. 
Tbe  three  men  then  left  town,  walking  out  on 
a  public  highway.  The  next  morning  the 
body  of  the  deceased  was  found  lying  In  the 
grass  alongside  of  the  traveled  part  of  the 
hl^way.  The  ground  gave  evidence  of  a 
severe  struggle  and  bore  the  marks  of  three 
distinct  sets  of  footprints.  Bruises  and  abra- 
sions and  Incised  wounds — the  latter  as 
tbou^  made  with  a  knife — were  found  upon 
the  head  and  body  ot  the  deceased,  and  in 
addition  there  was  a  punctured  wound  In  the 
front  of  the  body  below  the  short  ribs,  which 
ranged  upward  and  backward,  passing  entire- 
ly through  the  body,  through  the  right  lobe 
of  the  liver  and  tbe  lower  edge  ot  the  left 
lung.  The  hemorrhage  resulting  from  this 
wound  was  tlie  Immediate  cause  of  death. 
It  was  Infilcted,  according  to  the  admissions 
of  defendant  by  a  three-eighths  tach.  iron  bar 
or  rod  iriiarpened  to  a  point  wliich  the  third 
m«nber  ot  tbe  party  drove  throngh  the  body 
of  the  deceased.  Some  small  arUdes,  a 
comb,  and  pocket  pendl,  were  found  lying  In 
tbe  grass  and  "ten  cents,  fifty  cents^  Bonie> 
thing  like  that;"  in  money.  No  other  mon^ 
was  found  on  tl^e  persoa  of  tlie  deceased. 
Tbe  two  men  who  were  In  company  with  de- 
ceased disappeared;  this  defendant  aban- 
doning his  valise  at  the  Yolo  railway  station. 
Two  years  afterward  he  was  discovered,  ar- 
rested, and  pot  on  trial  for  the  murder.  Aft- 
er his  arrest  he  made  a  statement  in  sub- 
stance as  foUows:  He  first  met  the  third 
man,  who  he  declares  committed  the  murder, 
in  Sacramento  about  a  month  t>efore  the  day 
of  the  bomldde.  He  did  not  know  his  name. 
On  the  momlug  of  the  homicide,  the  two  met 
the  deceased,  and  again  In  tbe  afternoon. 
They  drank  together.  Defendant  did  not  no- 
tice any  money  in  the  possession  of  the  de- 
ceased, saving  one  dollar,  which  deceased  put 
upon  a  saloon  counter  to  pay  for  a  drink. 
Tbe  three  together  went  to  Yolo  county,  seek- 
ing work  upon  a  ranch.  They  left  Uie  town 
In  the  evening  for  this  purpose.  The  deceas- 
ed and  the  third  man  quarreled  on  the  train 
and  again  on  tbe  road.  He  did  not  know  the 
cause  of  the  quarrel,  other  than  It  was  "some 
lady  quarrel."  They  called  each  other  vile 
names.  They  Iwgan  to  fight  and  be  saw  the 
third  roan  Jab  tbe  deceased  wIUi  the  Iron 
bar.  Fearful  of  being  Implicated  in  the 
crime,  he  fied.  Being  Ignorant  of  the  Eugllsh 
language  and  of  American  laws,  he  was  in 
terror  of  arrest,  and  so  abandoned  his  i>er- 
sonal  effects  at  the  railway  station,  and 
walked  all  night,  eventually  going  to  Oregon. 

A  murder  had  been  committed.  Admitted- 
ly the  defendant  was  present  at  the  scene  ot 
tbe  bomldde.  Jbe  condition  ot  tbe  ground 
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bora  erldence  of  a  protracted  straggle  (tbe 
deceased  was  a  powerfol  man).  Tbe  vlld 
oats  and  gmssea  were  trampled  down  tor  a 
ladins  ot  60  yards.  Undoubtedly  the  dtfrad- 
ant's  own  story  exculpates  him,  bnt  it  was 
tm  the  Jnzy  to  say  whether  or  not  tbat  stmy 
should  be  beUeved.  The  evldettoe  was  there- 
fore snffldent  to  justify  the  Terdlct. 

14]  The  single  proposition  upon  whldi  the 
justices  of  the  District  Court  ot  Appeal  dif- 
fered was  orer  the  admissibility  of  certain 
erldfflice  offered  and  received  by  Oib  court  in 
an  effort  to  establish  a  motive  for  the  crime, 
which  motive  the  prosecution  asserted  to  be 
robbery.  In  its  effort  so  to  do,  the  prosecn- 
titm  ottenA,  and  tbe  court  rectfved,  the  tes- 
timony of  two  witnesses,  Nardlni  and  Marll- 
nellL  MartinelU  testlfled  Uiat  he  saw  de- 
ceased about  1%  2  wedcs  before  the  homl- 
<Ma,  and  that  he  bad  about  f  180  with  him. 
NudlBl  testlfled  that  he  cashed  a  chet*  for 
the  deceased  a  tew  days  previous  to  tbe 
homicide,  and  at  that  time  t2ie  deceased  had 
a  purse  under  Ms  vest  which  contained  prob- 
ably 1200.  Appellants  objection  to  tbe  Intro- 
duction of  this  evidence  wus  overruled,  and 
Us  motion  to  strike  It  out  was  denied.  It  is 
conceded,  of  course,  ttiat  proof  ot  motive, 
while  never  Indlspensible,  is  always  permissi- 
ble and  often  valuable.  People  v.  Dorrant, 
110  Cal.  179,  48  Pac.  75;  People  v.  Owens, 
132  Cal.  469,  64  Pac.  770.  The  objection  to 
this  evidence,  it  la  said,  consists  in  this:  That 
tbe  time  when  It  wiEts  shown  that  the  deceas- 
ed had  money  upon  his  person  was  too  re- 
mote to  give  it  any  probative  value  in  the 
case,  and  that  it  is  not  shown  that  the  de- 
fendant knew  that  the-  deceased  had  this 
money.   So  the  question  is  asked: 

"Bnt  bow  cao  tbe  possessioii  of  money  be  evi- 
dence ot  a  motive  tor  robbery  when  tiie  assailant 
liB8  no  knowledge  of  the  fact?" 

[f]  But  to  this  then  Is  a  twofold  answer: 
First,  the  Jury  was  not  bound  by  the  deda- 
raUon  of  the  defendant  that  be  saw  in  the 
possession  of  the  deceased  only  a  sUver  dol- 
lar, and  It  would  be  a  part  ecOy  legitimate  In- 


feroioe  for  the  jury  to  draw  tbat  If  Oie  de- 
ceased did  have  any  considerable  svm  of 
money  upon  the  day  of  the  homicide  he  may 
have  exhibited  it  In  <nie  or  another  of  tbe 
saloona  or  tbe  railway  ticket  office;  and  the 
second  answer  Is  that  to  establish  robbery  as 
a  motive  It  is  not  at  all  necessary  tbat  knowl- 
edge that  the  deceued  bad  money  should  be 
brought  hnne  to  the  assailant  It  is  not 
reQulred  tbat  thugs  and  highwaymen  shall 
know  that  their  vicUms'  purses  are  Weil 
lined  or  lined  at  alL  They  commit  their 
crimes  for  what  the  vlcUms  may  Chance  to 
have  upon  their  persons. 

[8]  Again,  it  Is  said  that  the  last  date  upon 
which  tbe  deceased  Is  shown  to  hare  money 
In  his  possession  was  too  remote  to  give  the 
evidence  probative  value,  and  therefore  to 
render  It  admissible;  it  being  argued  that 
he  might  have  spent  all  of  that  money  be- 
tween the  date  when  last  it  was  seen  upon 
his  [>erson,  and  the  date  of  the  homicide. 
This  Is  quite  true.  But  the  argument  goes 
to  the  probative  weight  of  tbe  evidence,  and 
not  to  Its  admissibility.  Marable  v.  State, 
89  Qa.  425,  15  E.  453;  State  v.  Rice,  7 
Idaho,  762,  66  Pac.  89;  State  v.  BaUey,  79 
Conn.  589,  65  Atl.  954 ;  State  v.  Shelton  (Mo. 
Sup.)  122  S.  W.  736 ;  Shumway  v.  State,  82 
Neb.  152,  117  N.  W.  407;  Thurman  v.  Com- 
monwealth, 107  Va.  912,  60  S.  E.  99 ;  Spates 
V.  State,  62  Tei.  Cr.  R.  532,  138  S.  W.  394. 

[7]  The  proof  of  the  fact  tliat  the  deceased 
was  in  the  habit  of  carrying  money  upon  his 
person;  that  he  had  about  $200  upon  his 
person  a  few  da^  before  the  homicide ;  that 
he  had  none  when  the  body  was  discovered — 
affords  str(Hig  evidence  of  motive,  and  there 
was  no  error  in  admitting  the  evidence, 

Tbe  judgment  and  order  appealed  from 
are  tSierefora  affirmed. 

We  concur:  MBLVIN,  J.;  LOItlOAN,  7.; 
AMGELLOm.  7. 

SLOSS,  J.  I  concur  hi  the  Judgmmt 
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RffiHFUSS  T.  BBHFUSS.    (8.  r.  6171.) 

(Supreme  Coart  of  California.   Jan.  2,  191S.) 

1.  DrvoBCE  (J  165*)  —  Inteelocutoet  Judq- 
MENT— "Excusable  Negi^ct." 

Where  a  bashand,  who  was  seeking  divorce, 
represented  to  hia  wife  that  if  she  contested  bis 
charges  and  made  coanterchargea  their  minor 
child  would  be  given  into  the  custody  of  a  pub- 
lic institution  and  ehe  could  never  see  it,  and 
her  attorney  corroborated  bim,  her  failure  to 
oppose  the  suit  was  "excusable  neglect,"  witbin 
Code  Civ.  Proc  {  473,  anthoriKing  the  vacation 
of  Judgments  taken  gainst  a  party  tbiough  his 
excusable  neglect, 

[Ed,  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  §g  533-542,  546,  648;   Dec.  Dig.  S 

165.  * 

For  other  definitions,  see  Words  and  Phrases, 
EHrat  and  Second  Series,  Excusable  Neglect.] 

2.  Divorce  (8  165*)— Judqmewts— Vacation. 

Where  a  wife,  in  consideration  of  an  agree- 
ment with  her  husband  as  to  the  custody  of  a 
minor  child  and  to  the  disposition  of  his  prop- 
erty, a;rreed  not  to  oppose  his  suit  for  divorce, 
an  interlocutory  judgment  of  divorce  should  be 
set  aside,  being  based  on  collusive  agreement. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  8S  533-542.  646,  048;  Dec.  Dig.  | 
163.*] 

3.  DiVOaCE  (8  151*)  —  JUDQUENT  —  Reuet 
FBOM— "New  Teial," 

Where  tbe  defendant  In  a  divorce  suit  filed 
an  answer  admitting  tbe  allegations  of  the  com- 
plaint, her  remedy  to  set  aside  an  interlocutory 
judgment  for  iilaintiff  is  under  Code  Civ.  Proc 
$  473,  authorizing  relief  from  judgments  ob- 
tained through  excusable  ne^ect,  and  not  by  a 
motion  for  new  trial,  for  that  motion  ia  to  ob- 
tain a  review  of  issues  already  tried. 

(Ed,  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig,  §{  60&-C18 ;  Dec.  Dig.  8  151.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  New  Trial.] 

4.  DivoBCB  (8  IM*)— Actions— JtrDOHBHT. 

Though  the  defendant  fn  a  divorce  action 
defanlte,  judgment  cannot  be  granted  until  the 
•  facts  upon  whicb  the  reli^  Is  sougbt  are  estab- 
lished. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  8  521 ;  Dec  Mg.  $  100.*] 

6.  DivoBCE  (8  161*)- Actions  — JuDOKBNT— 

Settino  Aside. 

A  default  judgment  of  divorce  will  be  set 
aside  on  alight  showing,  for  the  state  is  also 
interested,  being  concerned  with  tbe  preserva- 
tion of  the  marriage  relation. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  88  622-^26;  Dec  Dig.  8  161.*} 

6.  Divorce  (8  11*)— Pbocebdingb  — Paetieb 
Interestted. 

The  state  ia  interested  in  divorce  proceed- 
ings, being  concerned  with  the  preservation  of 
tbe  marriage  relation. 

[Ed.  Note.— For  other  eases,  see  Divorce, 
Cent.  Dig.  88  18,  472 ;  Dec  Dig.  8  11.*] 

7.  Divorce  (8  165*) — JcDoyENT— Vacation. 

Where  the  defendant  wife,  who  filed  an  an- 
swer and  crosa-bill,  withdrew  her  answer  and 
filed  another  admitting  the  allegations  of  the 
complaint,  the  court,  on  motion  to  set  aside  an 
interlocutory  judgment,  may  consider  that  the 
cross-bill  was  not  denied,  although  the  fact  that 
the  cause  was  not  at  issue  is  not  usually  ground 
for  the  vacation  of  a  judgment. 

[Ed.  Note.— For  other  eases,  tee  IMroice, 
Cent.  Dig.  as  033-642,  546,  648;  Dec.  Dig.  8 

166.  *] 


In  Bank.  Anwal  Horn  Soperlor  Goart, 
aty  and  Connty  <tf  Ban  Vtandaoo ;  Uixm.  F. 
Orabam,  Judge. 

Action  by  Herman  El.  Rehfoss  ftgainst 
Elizabeth  A.  Rebfnss.  From  an  order  setting 
aside  an  Interlocntory  ^dgment  of  dlToroe^ 
plaintiff  appeals.  Affirmed. 

Austin  Lewis,  of  San  Francisco,  and  R.  M. 
Royce,  of  Oakland,  for  appellant  Stafford 
&  Stafford,  of  San  Francisco,  for  respondent. 

SULLIVAN,  O.  J.  Plaintiff  brou^it  an 
action  against  defendant  for  divorce,  on  the 
ground  of  extreme  cruelty.  Defendant  an- 
swered, denying  specifically  the  acts  of  cruel- 
ty alleged  against  her.  With  her  answer  she 
filed  a  croB8-complaint  charging  plaintiff  with 
extreme  oruelty  and  praying  for  a  divorce 
from  him.  No  answer  to  the  cross-complaint 
was  ever  filed.  After  filing  her  original  answer 
and  crofis-oomplalnt,  the  defendant  filed  an 
amended  answer  in  whldi  she  admitted  all 
of  the  averments  of  the  [tointiff*B  complaint. 
Thereafter  the  case  was  tiled.  At  Uie  trial 
the  defendant  appeared  In  person.  Her  at- 
torney was  not  {tresent,  and  die  was  not  call- 
ed upon  to  testlJ^.  naintUTs  attorney  testl- 
fled  to  the  tact  of  plaintiff's  residence  for 
the  requisite  length  of  time  In  California 
and  in  the  county  whet^  tbe  actUm  was 
brooght  Plaintiff,  llie  <mly  other  witness, 
testifled  that  oa  one  oocaalon  defendant  flrad 
a  shot  at  him  from  a  plsbd,  ir\th  Intent  to 
kllL  He  testified  to  no  other  act  of  cruelty. 
The  testimony  as  to  the  diooUng  was  not  cor* 
Fo  bora  ted.  In  her  original  answer,  referring 
to  the  shooting,  the  defendant  allied  ttiat  on 
a  certain  occasion  she  "discharged  a  pistol 
near  plaintiff,  but  not  at  him  or  with  lnt«it 
to  kill  or  Injure  him,  bnt  merely  to  frighten 
him,  shortly  after  be  had  cursed  and  sworn 
at  defendant  and  called  her  vile  and  low 
names,  and  after  plaintiff  had  badly  beaten, 
hurt,  and  badly  injured  defendant"  At  the 
trial  no  reference  was  made  to  defendant's 
cross-complaint  on  fil&  On  the  testimony  oC 
plaintiff  and  Ills  attorney  the  court  granted 
an  interlocutory  Judgment  adjudging  that  he 
was  entitled  to  a  divorce  and  awarding  him 
the  custody  of  the  minor  child  of  the  parties, 
aged  two  years.  After  Judgment  the  defend- 
ant employed  other  attorneys  to  represent 
her  in  place  of  her  original  attorney.  Through 
her  Bubfitituted  attorneys  she  moved  the 
court  within  four  months  after  the  trial,  to 
set  aside  the  Judgment  taken  against  her, 
upon  the  following  grounds:  (1)  lliat  the 
Judgment  was  taken  against  her  by  reason 
of  her  mistake,  inadvertence,  surprise,  and 
excusable  neglect ;  (2)  that  the  cause  was  not 
at  issue  at  the  time  of  trial.  In  her  affidavit 
used  upon  the  motion,  defendant  allied  that 
the  denials  and  averments  contained  in  her 
answer  and  cross-complaint  are  true,  and 
averred  that  "she  reiterates  the  averments 
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and  statemmts  contained  In  bee  answer  and 
said  croas-complalnt"  Sbe  farther  d^KWed 
that  it  was  her  Intention  to  contest  plaintiff's 
application  for  a  divorce ;  that  in  punnance 
of  her  intention  she  filed  her  answer  and 
cross-con4»laint;  that  on  Jane  19,  IBXU  her 
attorney  thai  representing  her  adrlaed  her 
to  sign  an  amended  answer  admitting  the 
troth  of  all  of  the  allegations  of  plalnttfTs 
complaint,  although  the  same  were  untrue: 
that  she  "was  solely  induced  to  sign  said 
amended  complaint  (answer)  on  the  advice 
of  her  said  attorney,  who  told  her  that  if 
she  contested  said  action  the  court  would 
award  the  custody  of  the  only  child  of  plain- 
tiff and  said  defendant,  namely,  Herman 
SL  Rehfuss,  Jr.,  to  some  public  InstltuUon, 
and  that  the  care  and  custody  of  said  child 
would  be  taken  from  both  plaintiff  and  de- 
fendant; *  *  •  that  she  was  deeply  at- 
tached to  said  child  and  interested  In  Its 
welfare,  and  moved  solely  by  lore  for  said 
chUd  she  consented  to  sign  said  so-called 
amended  answer."  In  her  affidarlt  die  stated 
that  her  attorney  advised  her  that  If  the 
child  were  awarded  to  the  plaintiff  die  would 
be  permitted  to  see  the  child  and  "have  him 
more  or  less  in  her  care,"  and  if  the  child 
were  placed  in  some 'public  Institution  die 
would  not  have  each  right  or  privily ;  tliat 
sbe  appeared  at  the  trial  at  the  request  of 
plaiDtliC,  who  told  her  that  "the  Judge  might 
want  to  see  her  and  ask  some  questions." 
She  also  stated  in  her  affidavit  that  "tor 
husband  had  told  her  that  if  she  cmtested 
said  action  her  child  would  be  taken  from 
him  and  her  and  given  to  some  pnbUc  in- 
stitution.'' One  of  plaintiff's  attorn^  in  an 
affidavit  used  in  opposition  to  the  motion 
averred  that  notice  of  the  time  and  place  of 
trial  had  been  given  to  the  defendant;  thii( 
her  attorney,  upon  whom  the  notice  had  bef  n 
served,  "stated  that  he  vrould  not  be  preset 
at  said  trial,  as  there  were  no  issuer  but 
that  defendant  should  be  present;  *  *  f 
that  on  the  31st  of  May  defendant's  attorney 
wrote  to  afflant  a  letter  in  which  be  stated': 
'I  will  file  a  withdrawal  of  Mrs.  Behfusf^ 
answer,  so  you  can  serve  me  with  notice  of 
trial  and  I  will  not  appear.'  "  He  farther  de- 
posed in  his  affidavit  that  on  the  19th  day; 
of  June,  1911,  he  received  from  d^fen^mt's 
attorney  another  letter  in  which  the  latter 
stated: 

"I  have  to-day  had  Hn.  RehCoss  verify  tbe 
amended  answer  and  filed  it.  Tou  stated  when 
I  last  saw  you  that  you  would  have  Mr.  Reh- 
fuss sign  the  agreement  regarding  the  custody 
of  the  child  and  file  It  Would  you  kindly  let 
me  know  when  you  do  file  same.  I  hope  you 
will  cow  have  the  matter  set  for  trial  and  would 
deem  it  a  favor  if  you  would  notify  me  of  the 
result  of  the  court's  decision." 

In  an  affidavit  by  defendant's  former  attor- 
ney, filed  Id  opposition  to  the  motion,  he  de- 
nied that  he  had  given  the  advice  or  made 
the  statements  alleged  In  defendant's  affidavit 
to  have  been  given  and  made.  lie  alleged  In 
bis  affidavit  that  pending  tbe  action  tbe  par-.' 


ties  arrived  at  an  agreement  ooncemlng  their 
property  rights  and  the  custody  of  th^r 
child;  that  this  agreement  was  the  result  of 
a  meeting  of  the  parties  and  their  attorneys 
in  tbe  office  of  the  attorneys  for  tbe  plaintiff ; 
that  puntiant  to  this  agreement  the  plaintiff 
executed  and  'ddivered  to  his  wife  a  quit- 
<daim  deed  oonv^lng  to  her  certain  real  pn^ 
erty  In  dispute  between  them ;  and  that  the 
defendant  on  her  part  in  consideration  of  the 
deed,  executed  an  agreement  relinquishing  to 
the  husband  her  right  to  the  custody  of  the 
child;  that  when  tbe  defendant  received 
tbe  deed  she  Instructed  her  attorney  to  with- 
draw her  answer  and  cross-complaint  and 
said  to  blm,  "Let  him  (referring  to  her  hus- 
band) go  ahead  now  and  get  his  divorce." 
He  further  deposed,  udng  bis  own  language, 
"that  the  defendant  Instructed  me  Immediate- 
ly after  the  said  meeting  of  tbe  said  parties 
in  Mr.  Austin  Lewis*  office,  that  after  aU  docu- 
ments were  executed  carrying  out  the  terms 
tber^  agreed  upon  that  I  was  to  then  file  a 
withdrawal  of  the  answer  and  eroes-com- 
plalnt  filed  therdn  by  the  defendant,  and  the 
plaintiff  was  to  proceed  with  the  divorce  as 
be  thou^t  flt'' ;  that  on  June  18th  he  called 
upon  plalntUTs  attorneys  "with  a  view  to 
filing  a  witbdrawal  of  the  answer  and  cross- 
complaintf ;  that  one  of  the  plaintiff's  at- 
torneys In  the  Interview  "suggested  that  it 
would  be  better  for  the  court  records  if  the 
defendant  were  to  file  an  amended  answer 
admitting  the  charges  in  tbe  complaint"  He 
further  stated  in  his  affidavit: 

*"rhe  next  day  I  consulted  with  the  defendant 
aAd  she  remarked  that  die  waa  agreeable  to 
^ning  this  (amended  answer),  as  she  wanted 
Wm  now  to  go  ahead  and  get  his  divoice;  that 
she  was  well  satisfied  with  the  matters  as  I  had 
arranged  Uiem  for  her." 

Plaintiff  himself  filed  no  affidavit  Id  re- 
sponse to  that  of  defendant,  nor  did  he  testify 
at  the  hearing  of  the  motion,  although  oral 
testimony  was  then  taken. 

[1-4]  The  failure  of  plaintiff  to  deny  the 
averments  of  defendant's  affidavit  that  he 
"had  told  her  that  If  she  contested  said  ac- 
tion her  child  would  be  taken  from  htm  and 
her  and  given  to  some  public  instituttou"  war- 
mnted  the  court  In  believing  that  the  plaintiff 
bad  made  such  representations  to  her.  Tbe 
record  before  us  shows  beyond  doubt  that  the 
interlocutory  Judgment  was  taken  agninat 
.defendant  through  her  excusable  neglect  or 
through  a  collusive  agreement  entered  into 
Ijptween  the  parties.  In  either  event,  the 
judgment  was  properly  set  aside.  Upon  the 
showing  made  by  the  defendant,  If  the  court 
believed  the  declarations  contained  In  her 
affidavit,  the  court  was  justified  In  holding! 
that  her  failure  to  defend  tbe  action  was  due 
to  her  excusable  neglect,  induced  by  fear 
that,  if  she  did  defend,  her  Infant  child 
would  be  taken  from  her  and  its  father  and 
placed  in  some  public  institution.  This  fear 
was  engendered  in  her,  according  to  her 
sworn  statement,  by  the  representations  made 
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to  bet  by  her  husband  and  her  own  attorney. 
Her  neglect,  under  ttie  drcnmstances  detail- 
ed In  her  affldarit,  was  excnsable  In  law. 

Section  478,  Code  ot  CMl  Procedure,  pro- 
vides that: 

'  "Tbtt  court  may,  ♦  •  •  In  its  discretion, 
*  *  •  relieve  a  party  or  his  legal  representa- 
tive from  a  jndgmeDt,  order,  or  other  proceed- 
ing taken  against  him  through  bis  mistake,  in- 
advertence, surprise,  or  'excusable  neglect" 

The  defraidant  was  entlUed  to  relief  under 
this  aecOon.  Her  remedy  conld  not  be  by 
motion  for  a  new  tiiaL  fier  ordinal  answer 
was  soperseded  by  her  amended  answer, 
which  admitted  all  of  flie  allegations  of  the 
complaint  and  raised  no  Issue  ot  fact.  No 
issue  of  fact  having  been  raised  or  brled,  de- 
fendant had  no  rt^t  to  move  for  a  new 
trial,  as  a  new  trial  la  a  re-examlnatlon  of 
issues  already  tried. 

In  a  divorce  acOon,  '^whether  the  defend- 
ant suffered  default  or  not,  the  relltf  shall 
not  be  granted  untU  the  facta  upon  which 
It  Is  sought  are  established  by  proof.  In 
audi  an  Instancy  however,  as  In  any  other 
where  the  defendant  makes  default  and  suf- 
fers judgment  upon  a  mere  ex  parte  showing, 
his  remedy  In  seeking  relief  from  the  Judg- 
ment Is  In  section  478  of  (he  Code  of  Civil 
Procedure,  and  not  upon  motion  for  a  new 
trial."  Fcdey  t.  Foley,  120  Cal.  83-37,  62 
Paa  122.  123  (60  Am.  St  Bep.  147). 

If  the  trial  court  dIMleved  the  state- 
ments made  by  defendant  In  her  affidavit 
and  her  oral  testimony  given  at  tlie  hearing 
of  the  motion,  and  acc^>ted  as  true  thh  al- 
legations of  the  affiants  contained  In  their 
affidavits  used  in  opposltloD  to  the  motldn, 
the  court  was  bound  to  vacate  the  Interlocu- 
tory Judgment  on  the  ground  of  colluslim 
between  the  parties.  In  Mulkey  v.  Mulkey, 
100  Cal.  91,  34  Pac.  621,  .an  action  for  divorce, 
the  defendant  moved  to  set  aside  a  default 
Judgmwt  The  motion  was  denied  and  the 
defendant  appealed.  In  reversing  the  order 
denying  the  motion  the  court  said: 

"l^e  facts  stated  in  the  affidavit  of  defendant 
show  either  collusion  between  the  parties,  or 
that  the  defendant  was  grossly  misled  and  de- 
ceived by  her  boBbaod.  *  *  *  In  either  case 
the  court  should  have  -been  prompt  to  set  aside 
the  judgment  and  to  allow  the  dwwdant  to  an- 
awer,  so  .that  the  case  might  be  heard  and  de- 
termined on  its  merits." 

[B,  6]  The  rules  of  practice  applicable  to 
divorce  actions  differ  In  many  re^>ect8  from 
those  which  govern  other  actions.  In  an' 
action  for  divorce,  upon  very  slight  showing 
the  court  will  set  aside  a  default.  If  applica- 
tion for  relief  be  made  in  due  tlm&  And  al-, 
chough  In  other  actions  a  i>arty  seeking  re- 
lief from  default  must  support  his  motion 
by  an  affidavit  of  merits,  no  such  affi- 
davit Is  required  <m  motion  to  set  aside 
the  judgment  In  an  action  for  divorce^ 
The  law  Is  at  all  times  very  solicitous  to  pre- 
serve the  Integrity  of  the  marrl^  relation. 
That  ration  la  the  basis  of  the  family,  the 


foundation  of  society.  It  cannot  be  destroy- 
ed by  the  mere  consent,  whim,  or  caprice  oC 
the  parties  to  the  marriage,  nor  can  It  be 
stipulated  away  in  judicial  proceedli^  The 
relation  can  be  dissolved  only  by  consent  of 
the  state,  and  upon  statntory  grounds,  pre- 
sented  In  good  faith  to  a  court  of  competent 
Jurisdiction.  An  action  for  divorce  concerns 
not  only  the  parties  immediately  Interested, 
but  also  the  state.  The  attorneys  In  the  case 
represent  the  respective  parties— the  court 
In  a  suise  represents  the  state.  It  Is  the  duty 
at  the  court,  representing  the  state,  In  ac- 
cordance with  the  letter  and  policy  of  the 
law,  to  guard  strictly  against  fraud,  collu- 
sion, or  imposition  when  the  husband  or  wife 
seeks  to  dissolve  the  bonds  that  bind  them  to- 
gether. As  welt  said  by  tbe  Supreme  Court 
of  Connecticut  in  Allen  t.  Allen,  78  Conn. 
64,  46  AtL  242;  49  L.  B.  A.  142,  84  Am.  St: 
Rep.  135: 

"When  an  attempt  is  made  through  the  courts 
to  undo  a  marriage,  the  state  becomes  in  a  sense 
a  party  to  tbe  proceedings,  not  necessarily  to 
oppose,  but  to  make  sure  that  the  attempt  will 
not  prevail  without  sufficient  and  lawful  cause 
shown  by  the  real  facts  of  the  case,  nor  unless 
those  conditlonB  are  found  to  exist  at  tbe  time 
the  decree  is  made  upon  which  the  state  per- 
mits a  divorce  to  be  granted.  Tbe  state  has  an 
interest  in  the  maintenance  of  the  marriage  tie, 
which  neither  the  ooUosion  nor  the  n^Igenoe 
of  the  parties  can  impair." 

Where  it  becomes  manifest  to  the  court,  be- 
fore it  loses  Jurisdictlan  of  the  case,  that  a 
judgment  decreeing  a  divorce  has  been  ob- 
tained by  collusive  agreement  between  the 
parties,  or  through  fraud  practiced  upon  the 
court,  the  court  has  the  inherent  power  to 
set  aside  the  judgment  Tbia  It  may  do  on 
Its  own  motion.  Mclntyre  v.  Hclntyre,  9 
Misc.  Bep.  262,  SO  N.  Y.  Snpp.  200;  Welch 
V.  Welch,  16  Ark.  627  ;  2  Nelson  on  Marr. 
Dlv.  I  1050;  Edson  v.  Edson,  108  Mass. 
,  11  Am.  Bep.  893;  Baiie  v.  Earle,  91  Ind. 
IT ;  J<^son  V.  Coleman  et  aL,  28  Wis.  4S2, 
Am.  Dec  lOS ;  Allen  t.  Hadrian.  12 
61  Am.  Dec.  608 ;  Bay&a  Appeal,  88  Pa. 
241;  Adams  v.  Adams,  SI  N.  H.  388^  12  Am. 
|lep.  184;  Oiaham  t.  Oxalum',  64  Wash.  70, 
tL02  Pac  891,  18  Ann.  Oaa.  899;  Bnata  ▼. 
pBush,  M  Iowa,  648,  26  Am,  Bepw  179. 

[I]  One  ot  tbe  grounds  of  defoidant^s  mo- 
tion  was  that  the  cause  was  not  at  issue  at 
the  time  die  InterloenttHry  Judigmoit  was 
rendered.  Although  ordinarily  this  ground 
would  not  be  sidBdent  to  warrant  the  coort 
In  setting  adde  a  judgmoit  yet  the  court 
had  a  rU^t  to  take  Into  conslderatUUf  In, 
passhig  upon  the  motion  to  vacate  the  iodff- 
ment  the  Cact  that  there  was  an  unanswered 
cross-complaint  ot  defendant  on  file  contain- 
ing allegations  which,  if  trua^  should  preveat 
the  plaintiff  from  obtaining  a  divorce. 
I   TbB  order  appealed  from  is  affirmed. 

We  concur:  HBNBHAW,  J. ;  IfELTIM.  J. ; 
LOBIGAN.  3. 
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MILLBB  et  nx.  V.  PACIFIO  ELBOTBia  BT. 

CO.    (U  A.  3437 J) 
(SapNme  Gonrt  of  California.    Jan.  B,  1915. 
Rehearins  Denied  Feb.  4t,  1915.) 

1.  CABKISBS    (S    318*)  —  PEBSCfNAI.  iNJintT  — 
SurFIOIENOY  OF  EviDBNCK— iNTIIATIOn  TO 

Leave  Cab. 

In  an  action  for  the  death  of  plaintiffs'  bod, 
evidence  held  to  warrant  a  finding  that  be  left 
the  car  and  walked  back  over  the  track  to  the 
BtatioD  upon  the  ezpresi  or  the  implied  invita- 
tioD  of  defendant's  conductor. 

[Ed.  Note^For  other  cases,  8e«  Carriers, 
Cent.  Die.  H  1270,  1807-1814;  D«c  Dig.  i 
818.*] 

2.  CAKBIKB8   (I  908*>— D-DTT  TO  PaSSENOEBS 

—Setting  Dowir  Passbhiqeb. 

A  carrier  owes  to  a  passenger  the  dnty  of 
safetr  delivering  him  at  his  destination,  and, 
when  the  passenger  is  carried  beyond  his  station 
and  is  directed  by  the  conductor  to  alight^  must 
provide  him  with  a  safe  means  of  return  to  the 
station ;  and  the  relation  of  carrier  and  passen- 

Eer  does  not  terminate  until  the  pasaen^er  has 
ad  a  reasonable  opportuni^  of  leaving  the 
carrier's  premises. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  M  1216,  1218,  1224,  1226-1232, 
1234-1240,  1243 ;  Dec.  Dig.  $  303.*] 

3.  Cabbieba  (S  347*}— Pebsohal  Injitbies— 
Question  vob  Jubt— Cohtbibutoby  Megxj- 

OEHCE. 

On  evidence  In  an  action  for  the  death  of 
plaintiffs'  son,  who  was  carried  by  bis  station 
and  then  invited  to  leave  the  car  and  walk  back 
over  the  track  to  the  station,  and  who  was  killed 
by  the  backing  train,  his  contributory  negli- 
gence was  for  tiie  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  gS  1346, 1350-188e,  1388-1397,  1402; 
Dec  Dig.  8  347.*] 

4.  Appeal  and  Ebbob  (8  1056*)— Habmless 
Ebrob—Exclusion  of  Evidence. 

In  sUch  action,  where  a  witness  for  de- 
fendant, whose  testimony  was  of  slight  bearing 
on  the  cause  of  death,  testified  that  deceased  had 
taken  three  or  four  drinks,  but  refused  to  state 
that  be  was  drunk,  and  where  plaintifEs'  cross- 
examination  undertook  to  show  that  the  witness 
had  been  inQuenced  in  favor  of  defendant  by 
reason  of  hia  relations  witb  defendant,  the  ex- 
clusion of  an  explanation  offered  to  sustain  the 
credit  of  the  witness,  it  erroneous,  was  not  re- 
versible error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  4187-4183,  4207 ;  Dec  Dig. 
I  1056.*] 

Departsient  1.  Appeal  from  Superior  Court, 
Ban  BemarcUno  Comity;  Frank  F.  Oster, 
Judge. 

Action  by  George  Miller  and  wife'  against 
the  Padfle  Electric  Hallway  Company.  Judg- 
ment for  plalntitrs,  and,  troai  the  Judgmmt 
and  an  order  denying  a  new  trial,  defend- 
ant appeals.    Judgment  and  order  affirmed. 

J.  W.  McKinley,  Frank  Karr,  A.  W.  Ash- 
burn,  Jr.,  and  R.  C.  Gortner,  all  of  Los  An- 
geles,  and  Leonard  &  Surr,  of  San  Bernardi- 
no, for  appellant.  Willis  &  Guthrie,  Jolin 
Brown,  Jr.,  and  Daley  &  Byrne,  all  of  San 
Bernardino,  for  respondents. 

SLOSS,  J.  The  plaintiffs  brought  this  ac- 
tion to  recover  damages  for  the  death  of 


their  son,  George  E.  Hlller.  who,  it  was 
claimed,  was  killed  through  the  negligent 
acts  of  the  defendant's  servants.  There  was 
a  verdiot  and  Judgment  for  97,500  In  favor 
of  the  plalnUifs.  The  defendant  appeals 
from  the  Judgment  and  fycm  an  order  deny- 
ing its  motion  for  a  new  trial. 

'The  mabi  coQtaktl<Hi  of  Uie  appellant  Is 
that  the  erld^ice  did  not  snpptMrt  the  find- 
ings, Implied  In  the  verdict  of  the  Jury,  that 
the  defendant  was  guilty  of  negligence  prox- 
imately causing  George  B.  Aflller*8  Injuries 
and  death,  and  that  said  George  B.  Miller 
was  hlms^  tree  £rom  contributory  negli- 
gence. 

The  defendant  tverated  a  line  of  electric 
railway  from  the  city  of  San  Bernardino  to 
the  town  of  Highland.  One  of  the  points  ooi 
the  line  was  Harlem  Springs,  where  the  de* 
fendant  maintained  a  regular  station  for  re- 
ceiving and  discharging  passengers.  Com- 
ing fnnn  San  Bernardino,  the  track,  as  it  ap- 
proadied  Harlem  Springs,  ran  in  a  north- 
easterly dlrectl<m.  At  the  station  there  was 
a  platform  and  a  covered  shed  or  pavilion. 
B^lnnlng  about  40  feet  beyond  the  end  of 
the  platform,  a  bridge  or  trestle,  about  80 
feet  in  length,  carried  the  track  over  a  de- 
pression some  few  feet  in  depth. 

On  the  night  of  December  26,  1911,  at 
about  10  o'clock,  George  E.  Miller  (whom 
we  BhaU  In  this  opinion  call  "Miller")  took 
passage  at  San  Bernardino  upon  a  car  of 
defendant  bound  for  Highland  and  Interme- 
diate points.  He  bad  a  ticket  for  Harlem 
Springs,  and,  during  the  progress  of  the 
Journey,  presented  hia  ticket  to  the  conduc- 
tor. There  were  other  passengers  desiring 
to  alight  at  Harlem  Springs,  but  the  con- 
ductor, through  an  oversight,  omitted  to  sig- 
nal for  a  stop  at  that  point  until  the  car 
was  opposite  the  station.  The  motorman 
ran  on  until  he  had  crossed  the  trestle  and 
then  brought  the  car  to  a  standstill.  As  the 
car  passed  Harlem  Springs  station.  Miller, 
who  had  been  sitting  in  the  open  section  at 
the  rear  of  the  car,  arose  and  took  a  posi- 
tion on  or  near  the  steps.  The  conductor 
told  him  not  to  get  off  the  car  until  it  stop- 
ped. Miller  left  the  car  after  it  had  crossed 
the  trestle,  and  started  to  walk  along  the 
track  toward  the  station.  (The  railroad  ran 
upon  Its  private  right  of  way,  and  not  on  a 
public  highway.)  Meanwhile  the  conductor 
had  notified  other  passengers  that  the  car 
would  return  to  the  station,  and  he  gave  the 
signal  to  back.  The  motorman,  remaining 
at  his  post  at  the  front  of  the  car,  reversed 
the  power  and  started  the  car  backward  to- 
ward the  station.  When  the  c^  had  gone  a 
part  of  the  way  over  the  trestle,  it  struck 
Miller  and  killed  him.  The  conductor  did 
not  see  MtUer  on  the  track  until  the  car 
was  almost  upon  him,  and  the  signal  to  stop, 
which  be  then  gave,  was  too  late. 

[1]  The  instructions  presented  the  case  to 
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the  Jury  upon  the  theory,  briefly  stated,  that 
the  defeodant  was  not  liable  unless  Miller 
left  the  car  and  returned  over  the  track  to- 
ward the  station  upon  the  Invitation,  express 
or  Implied,  of  the  conductor,  and  unless,  fur- 
ther, he  was  struck  while  In  the  exercise  of 
due  care  in  consequence  of  the  negligent  act 
of  the  conductor  in  running  the  car  back  up- 
on him  without  proper  warning  and  in  disre- 
gard of  the  action  taken  by  Miller  in  reli- 
ance upon  the  said  Invitation.  Tbe  defend- 
ant insists  that  the  evidence  did  not  warrant 
a  flndlng  of  the  invitation  referred  to  in  the 
instructions.  But  this  position  is  not  tenable 
on  the  record.  There  was  evidence  that  the 
night  was  dark,  cold,  and  stormy.  The 
ground  under  the  trestle  was  wet  aod 
swampy.  The  most  direct  and  convenient 
way  of  returning  to  the  station  was  along  the 
track.  Any  other  CQurse  would  have  involved 
a  long  detour  through  private  property  and 
across  wire  fences.  The  warning  not  to  leave 
the  car  until  it  stopped  might  very  reason- 
ably have  been  understood  by  Miller  and  by 
the  Jury  to  carry  with  it  an  affirmative  au- 
thorization to  alight  when  the  car  should 
stop.  And,  under  the  circumstances  above 
detailed.  It  was  well  within  the  province  of 
the  jury  to  Infer  that  an  Invitation  to  leave 
the  car  on  the  further  side  of  the  bridge  was 
an  Invitation  to  the  passenger  to  return  to 
the  station  by  way  of  the  railroad  track. 
The  appellant's  arguments  on  this  point  are, 
to  a  great  extent,  based  upon  a  view  of  the 
evidence  which  the  jury,  by  Its  verdict,  re- 
jected. Thus,  it  is  claimed  that  Miller  left 
the  car  before  It  stopped,  or  after  the  con- 
ductor bad  announced,  in  his  hearing,  that 
the  car  would  be  backed  to  the  station.  But 
there  was  testimony,  which  the  jury  appar- 
ently accepted,  to  the  effect  that  Miller  got 
off  the  car  just  after  It  stopped,  and  that  the 
conductor's  announcement  regarding  tbe  back- 
ing was  not  made  until  after  Miller  had 
alighted  and  disappeared  Into  the  night. 

[2]  The  authorities  are  clear  to  the  point 
that  a  carrier  owes  to  a  passenger  the  duty 
of  safely  delivering  him  at  his  destination, 
and  that  the  relation  of  carrier  and  passen- 
ger does  not  terminate  until  the  passenger 
has  had  a  reasonable  opportunity  of  leaving 
the  carrier's  premises.  Melton  v.  Birming- 
ham Ry.  Co.,  153  Ala.  95,  45  South.  151,  16 
li.  B.  A.  (N,  S.l  467 ;  Burke  v.  C.  &  N.  Ry. 
Co.,  108  111.  App.  5^ ;  Glenn  v.  Lake  Erie, 
etc,  R.  R.  Co.  (Ind.  App.)  73  N.  E.  8C1 ;  Tex- 
as, etc..  By.  Co.  V.  Dick,  26  Tex.  Civ.  App. 
250,  (13  S.  W.  895.  When  the  passenger  is 
carried  beyond  his  station,  and  is  directed 
by  the  conductor  to  alight,  the  carrier  owes 
him  the  duty  of  providing  him  with  a  safe 
means  of  return  to  the  station.  Nellis  on 
Street  Railways  (2d  Ed.)  S  326;  Kentucky 
Ry.  Co.  V.  Buckler,  125  Ky.  24,  100  S.  W.  328, 
8  L.  R.  A.  (N.  S.)  555,  128  Am.  St  Rep.  234 : 
N.  T.  O.  &  St  L.  By.  v.  Doane,  115  Ind.  435, 
17  N.  E.  913,  1  L.  E.  A.  167,  7  Am.  St.  Bep. 
4S1;  Adanu  t.  Mo.  P.  By.  Co.,  100  Mo.  655, 


12  S.  W.  637,  13  S.  W.  509.  The  cases  cited 
by  appellant  are  not  in  conflict  with  these 
views.  In  G.  H.  &  I.  B.  Co.  v.  Carper,  112 
Ind.  26.  13  N.  E.  122.  14  N.  B.  352.  2  Am.  St 
Bep.  144,  tbe  injured  person  was  on  the 
wrong  train,  having  boarded  It  by  his  own 
mistake.  It  was  held  that  tbe  conductor  was 
not  acting  within  the  scope  of  his  authority 
in  directing  the  mode  of  return  to  the  sta- 
tion. A  similar  situation  was  pkresented  in 
Flnnegan  v.  Chic,  etc..  By.  Co..  48  Minn.  378, 
51  N.  W.  122,  15  L.  R.  A.  399.  In  State  v. 
Grand  Trunk  R.  Co.,  58  Me.  176,  4  Am.  Rep. 
258,  as  in  Buckley  v.  Old  Colony  B.  Co.,  16X 
Mass.  26,  86  N.  E.  683,  there  was  no  Invita- 
tion to  alight;  the  passenger  knowing  that 
the  train  had  not  been  stopped  for  that  pur- 
pose. Our  own  decision  In  Benson  v.  C.  P. 
B.  R.  Co.,  98  CaL  45,  32  Pac  809,  33  Pac  206, 
does  not  aid  the  appellant  There  the  pas- 
senger bad  disembarked  at  the  station  next 
after  the  one  for  which  she  was  bound,  and 
had  received  injuries  in  walking  back  along 
the  track.  A  verdict  In  favor  of  the  carrier 
was  sustained,  the  court  basing  its  ruling 
ui^n  the  ground  that  the  passenger  had  been 
left  In  a  place  of  safety  and  was  not  called 
upon  to  return  to  her  destination  by  way  ot 
the  railroad  track.  The  case  of  N.  Y.  By.  Co. 
V.  Doane,  supra,  is  distinguished  on  this 
ground,  the  court  citing  with  approi^l  the 
declaration  found  In  section  617  of  BntcUn- 
son  on  Carriers,  that: 

"Where  the  passeu^^er  is  carried  past  the  plat- 
form, or  usual  alighting  place,  and  is  required 
either  expressly  or  impliedly  to  leave  the  car 
without  assistance,  and  to  Snd  his  way  naaided 
to  the  station,  during  which  time  be  receives 
injury,  the  carrier  Is  liable." 

[3]  The  appellant  contends  that,  even  U  tt 
be  granted  that  Miller  was  upon  the  trestle 
by  defendant's  Invitation,  he  was  still,  as 
matter  of  law,  guilty  of  contributory  negli- 
gence. We  cannot  agree  with  this  claim. 
According  to  the  finding  of  the  jury,  he  was 
rightfully  on  the  track,  having  started  to 
walk  to  the  station  at  the  conductor's  sug- 
gestion and  without  any  knowle^e  that  the 
car  was  to  be  backed.  The  conductor  sig- 
naled the  motorman  to  back  by  sounding 
three  bells.  But  it  Is  not  clear  that  MUIer 
was  then  In  a  position  to  have  heard  this 
signal,  nor  is  there  any  evidence  that  he 
knew  what  it  meant  if  he  did  hear  It  He 
was  on  the  trestle  when  the  car  came  near 
him,  and  it  was  clearly  for  the  jury  to  say 
whether  he  should  have  become  aware  of  Its 
approach  sooner  and  whether  he  then  acted 
as  a  reasonably  prudent  man  would  act  un- 
der the  circumstances. 

[4]  The  appellant  assigns  as  error  the  ac- 
tion of  the  court  In  sustaining  objections  to 
certain  testimony  offered  by  defendant  with 
a  view  to  sustaining  the  credit  of  one  of  Its 
witnesses.  This  witness  had  given  testimony, 
which  was,  in  fact,  of  Bllgbt  moment  He 
knew  little  or  nothing  of  the  material  facts 
bearing  directly  upon  the  cause  of  Miller's 
death,  but  had  testified  that,  In  the  ooarse 
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of  the  OTenlnA  UiUer  bad  takm  tiixee  or  toar 
drinks.  He  expxaaHj  refused  to  state,  how- 
erer.  that  Miller  was  drank.  The  plalntUts, 
In  CTOBs-eianitnatlon,  sonant  to  show  that  the 
witness  was  biased  In  favor  of  tba  defendant 
O^ls  was  done  by  qnestioning  him  regarding 
a  dance  hall  leased  to  him  by  the  defoidant 
Be  was  also  asked  whether  he  had  not  recent- 
ly acqoired  an  automobile.  To  meet  this 
line  of  testimony,  the  defimdant  nndertotA 
to  go  into  the  partlcolars  of  the  lease,  and 
to  show  just  how  the  automobile  bad  bera 
acquired.  The  court  sustained  objections  to 
questions  directed  to  this  end.  Without  go- 
ing into  a  tedmical  consideration  of  the  ad- 
missibility <tf  the  proposed  evidence,  we  think 
the  mllngs,  if  errmeous,  are  not  to  be  re- 
garded  as  substantially  preJadldaL  Wheth- 
er the  witness  mUcht  have  been  Influenced 
in  favor  of  defendant  by  bis  baslnesa  dealings 
with  It,  or  whether  those  dealings  enabled 
bim  to  acquire  an  automiAile,  had  a  very 
remote  and  indirect  bearing  on  any  Issae  in 
the  chse.  The  testimony  given  by  the  wit- 
ness in  dilef  was  of  such  sligfat  value  that 
file  verdict  could  hardly  have  been  influenced 
1^  it  one  way  or  the  other.  Cert^nly  a  re- 
versal would  not  be  Justified  by  the  fact  tiiat 
an  attempted  im^rment  of  the  force  of  this 
testimony  bad  not  been  overcome,  even  if 
defendant  was  entitled  to  overcome  It. 

Similar  reasons  precdude  fiivorable  contfd- 
eratlon  of  the  objections  based  on  the  at- 
tempt to  impeach  the  same  witness  1^  proof 
of  a  oonversatlon  in  which  he  referred  to  the 
xeoetpt  of  a  letter  from  the  railroad  company. 

Tlie  Judgment  and  the  order  denying  a 
new  trial  are  affirmed. 

We  concur;  ANGELLOTTI,  O.  J.; 
8HAW,  J. 


WBSTINGHOUSB  ELECTRIC  &  MFG.  CO. 
T.  CHAMBERS,  State  ControUer. 
(S.  F.  7011.) 
<SQpreine  Court  of  California.    Jan.  S,  1915.) 

1.  States  (S  213*) -Claims  Aoainbt  State- 
Judgment— Payment. 

A  Jadsment  against  a  state,  in  cases  where- 
in the  state  has  permitted  an  RctioQ  to  be  main- 
tained against  it,  merely  liquidates  and  estab- 
lishes the  claim,  and,  without  an  express  statu- 
tory provision,  cannot  be  collected  by  execution 
against  the  state  or  Its  property  or  by  aay 
of  the  ordinary  proceaaas  of  law. 

[Ed.  Note.— For  other  cases,  see  States.  Cent 
Dig,  j  201;  Dec  IMg.  I  2W!*] 

2.  States  (J  130*)— Necessitt  of  Apfbofbia- 
noN— Refundment  of  Taxes  Paid. 

Pol.  Code,  S  3669,  provides  that  corporation 
taxes  shall  be  paid  to  the  state  treasurer  "as 
ether  moneys  are  required  to  be  paid  Into  the 
treasury,"  and  if  the  corporation  is  aggrieved 
It  may  bring  an  action  against  the  treasurer, 
and  the  controller  shall  draw  his  warrant  for 
the  payment  of  any  final  judgment  rendered  in 
euch  action.  Section  454  provides  that  pay- 
ments to  the  state  treasurer  shall  go  into  the 

feneral  fund  unless  otherwise  provided  by  law. 
feld,  that  section  3868  is  violative  of  Const, 
art.  4,  S  22,  providing  that  no  money  shall  be 


drawn  from  the  treasury  except  on  appropria- 
tion by  law,  since  the  statute  contemplated  a 
payment  of  money  from  the  general  fund  with- 
out an  appropriatton. 

[Ed.  Note.— For  other  cases,  see  Statas,  dent 
Dig.  S  128;  Dec.  Dig.  |  130.«1 

8.  STATnTEB  (S  107*)— Appbopbiatxon  Bill— 

Sevebal  Itbub. 

Const,  art  4,  §  29,  provides  that  the  general 
appropriation  bill  shall  be  confined  to  state 
BBurles  and  expenses  of  die  state  government. 
Section  84  proTides  that  approprlatltni  bills  oth- 
er than  the  general  appropriation  bill  shall  not 
contain  more  than  one  item  of  appropriatioii  for 
a  single  and  certain  purpose.  Held,  that  Pol. 
Code,  f  3669.  is  violative  of  Const,  art  4,  8  34. 
since,  if  such  section  3669  can  be  considered  an 
appropriation  bill,  it  is  not  limited  to  a  aingle 
and  certain  item,  as  many  and  different  Judg- 
ments may  be  paid  thereunder. 

[Ed,  Note.— For  other  cases,  see  Statutes, 
Gent  Dig.  H  121-184;  Dec.  IMg.  1  107.*] 

4.  States  (|  ISO*)  —  Patvent  of  Indbbted- 

HESS— NEOBSBITT  OF  APFBOPBXATIOIT  — OOH- 

btitutional  Pbo visions. 

Const  art.  13.  S  14g.  providing  that  In- 
junction shall  not  lie  to  restrain  the  collection 
oiF  taxes,  bnt  that  an  action  may  be  maintained 
"to  recover"  taxes  illegally  collected,  does  not 
abrogate  Const  art  4,  ;  22,  forbidding  the  pay- 
ment of  state  money  without  an  appropriation, 
end  hence  the  provision  of  PoL  Code,  {  3669,  di- 
recting the  state  treasurer  to  pay  warrants 
drawn  by  the  controller  for  the  payment  of 
judgments  for  taxes  illegally  collected  without  an 
appropriation,  is  unconstitutional. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  S  128;  Dec.  Dig.  {  130.*] 

6.  Statutes  (8  105*)  -  Titles  of  Acts  — Ap- 

fbopbiation. 

Const,  art  13,  S  14g,  does  not  abrogate 
Const,  art  4.  8  34,  providing  that  appropriation 
bills  other  tnan  the  general  appropriation  bill 
shall  be  confined  to  a  single  item  for  a  single 
and  certain  purpose,  and  hence  Pol.  Code,  % 
3669,  authorizing  the  payment  of  judgments 
against  the  state  for  taxes  illegally  collected 
without  an  appropriation,  is  not  thereby  taken 
out  of  tbe  operation  of  such  section  84  of  the 
Constitution. 

[Ed.  Note.— For  other  cases,  see  Statotes, 
Cent  Dig,  88  117,  118;  Dec  Dig.  1 105.*] 

6.  States  (8  191*)— Liabilitt  to  Suit—Stat- 
utes IN  Debooation  of  Sovebeiontt. 

Public  rights  will  not  be  treated  as  relin- 
quished or  conveyed  away  by  inference  or  con- 
struction, and  statutes  permitting  tbe  state  to 
be  sued  are  in  derogation  of  its  sovereignty  and 
will  be  strictly  construed. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  8S  179-184;   Dec.  IMg.  |  191,*] 

7.  Taxation  (|  543*)  —  Becovebt  of  Taxes 

Paid  —  Constitutional  and  Statutobt 

Pbovisions. 

In  view  of  their  legislative  history,  Pol. 
Code,  8S  3664-3670,  relating  to  assessment  at 
property,  and  to  tbe  recovery  of  taxes  illegally 
collectod,  apply  exclusively  to  taxes  therein  pro- 
vided for  under  the  former  syBtom  of  railroad 
taxation,  and  Act  April  1,  1911  (St.  1911,  p. 
530),  enacted  to  carry  into  effect  Const,  art.  13, 
8  14,  as  amended  November  8,  1910,  allowing 
payment  of  taxes  under  protest  and  an  action 
to  recover  taxes  illegally  collected  in  tbe  man- 
ner then  or  thereafter  provided,  applies  exclu- 
sively to  taxes  levied  and  collected  under  the 
constitutional  amendment,  and  covers  the  en- 
tire legislation  applicable  to  recovery  of  such 
taxes  by  action. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §§  1006-1016;  Dec  Dig.  8  543.*1 
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In  Bank.  Application  for  writ  of  mandate 
br  the  Westingbouse  Electric  &  Manufactur- 
ing Company  against  Jotm  S.  Gbambera, 
State  Oontrollor.   Applleation  denied. 

J.  O.  Campbell  and  Weaver,  Shelton  & 
Levy,  all  of  San  Francisco,  for  petitioner. 
U.  S.  Webb,  Atty.  Gen.,  and  Raymond  Ben- 
jamin, Gblef  I>eputy  Atty.  Gen.,  for  respond- 
ent Bdward  F.  Treadwell,  of  San  Fran- 
cisco, as  amicus  curlte. 

SHAW,  J.  Mandamus  to  compel  the  state 
controller  to  Issue  a  warrant  In  favor  of  tlie 
plaintiff  on  the  state  treasury  for  the  amount 
of  a  Judgment  recovered  by  the  plaintiff 
against  the  state  of  California  in  an  action 
to  recover  state  taxes  illegally  collected. 

The  plaintiff  was  a  foreign  corporation  do- 
ing business  in  this  state.  Subdivision  "d" 
of  section  14,  art.  13,  of  the  Constitution, 
provides  that  the  franchises  of  all  corpora- 
tions, other  than  those  engaged  in  certain 
public  service,  insurance,  or  banking,  shall 
be  valued,  in  a  manner  to  be  provided  by 
statute,  and  taxed  at  the  rate  of  one  per 
centum  each  year  on  such  value.  This  sec- 
tion was  added  to  article  13  by  an  amend- 
ment adopted  In  November,  1910.  Section 
14  of  the  act  of  1911,  passed  to  carry  out 
this  provision  (Stats.  1911,  530),  prescribes 
the  method  of  valuation.  Under  these  laws, 
the  plaintiff  was  regularly  taxed  in  the  sum 
of  $2,700  as  one  per  centum  of  the  value  ct 
its  franchise  to  do  business  in  this  states 
This  business  conslBted  entire  of  Interstate 
commerce^  For  this  reason  it  claimed  ex- 
emption from  this  tax,  and  upon  that  claim 
it  paid  the  tax  under  protest  and  thereupon 
broi^it  suit  to  recover  the  amount  paid  and 
obtained  the  Judgment  in  question.  This 
Jndgmrat  has  beomie  flnal.  With  Its  merits 
we  liave  notbii^  to  do^  our  concern  In  tbUi 
proceeding  b^g  wliol^  upon  the  tiuestifm 
of  the  mode  of  obtaining  payment  from  the 
state. 

[1]  The  general  role  is  well  established 
that  a  Judgment  against  the  states  in  cases 
i^ereln  the  state  biui  permitted  actioiu  to 
be  maintained  against  it,  merely  llauidates 
and  establlfdies  the  dalm  against  the  atate^ 
and  that,  in  the  absence  of  an  express  stat- 
ute BO  providing,  anch  Judgment  cannot  be 
collected  by  execution  against  the  state  or 
its  proper^,  or  by  ai^  of  ttie  ordinary  pro- 
cesses of  law  provided  for  the  enforcement 
of  Judgments ;  It  remains  for  the  stat^  aft- 
er such  Judgment,  to  provide  fw  the  pay- 
ment thereof  in  such  manner  as  It  sees  fit, 
or  to  refuse  to  do  so  at  its  pleasure  and 
ttie  Judgmmt  creditor  can  obtain  payment  In 
no  otiier  way  than  that  provided.  Shaip  v. 
Contra  Costa  County,  84  Cal.  291;  Smith 
T.  BrodericlE,  107  CaL  600,  40  Faa  103S,  48 
Am.  St  167;  GUman  Cwitra  Ooeta 
County,  8  Gal.  57,  68  Am.  Dec.  290;  Emeric 
r.  Gilnun,  10  CaL  404,  410,  70  Am.  Dec.  742; 


68  Am.  Dec  Sfftf  note;  People  t.  San  Joa- 
quin,  etc.,  Ass'n,  151  Gal.  806,  01  Pac.  740. 

[2]  The  petitioner  claims  that  a  providon 
for  Uie  payment  ot  this  Judgment  and  for 
the  issuance  of  the  warrant  therefor  Is  made 
by  sectlOD  S669  of  the  Political  Gode  as 
amended  In  1900  (St  1906,  p.  823).  The  ma- 
terial parts  ot  the  section  are  as  follows: 

"Each  corporation,  person  or  aasooiation  as- 
sessed by  the  state  board  of  egnalixation  most 
pay  to  the  state  treasurer,  upon  the  order  of 
the  controller,  as  other  moneys  are  reaoired  to 
be  paid  into  the  treasury,  the  state  ana  coonty 
and  city  and  county  taxes  each  year  levied  upon 
the  property  so  assessed  to  it  or  him  by  said 
board.  Any  corporation,  person  or  association 
dissatisfied  with  the  assessment  made  by  the 
board,  upon  the  payment  of  the  taxes  due  upon 
the  assessment  complained  of,  *  *  *  and  the 
filing  of  notice  with  the  contrdler  of  an  inten- 
tion to  begin  an  action,  may,  *  *  *  bring 
an  action  against  the  state  treaaurer  for  the 
recovery  of  the  amount  of  taxes  and  percentage 
so  paid  to  the  treasurer,  or  any  part  thereof. 

*  *  *  When  any  person,  corporation  or  asso- 
ciation has  made  payment  of  any  of  the  taxes, 

*  *  •  herein  referred  to,  which  have  been 
subsequently  adjudged  Illegal,  and  still  remain 
in  the  hands  of  the  state  treasurer,  anch  person, 
corporation  or  association  shall  be  entitled  to  a 
refund  thereof,  although  the  payment  of  snch 
taxes  *  *  •  may  not  have  been  under  pro- 
test, nor  a  notice  filed  with  the  controller, 

*  *  *  as  hereinbefore  provided.  And  in  ease 
of  faQure  or  refusal  by  the  state  treasurer  to 
pay  the  same  to  such  person,  corporation  or  as- 
sociation upon  its  demand,  an  action  may  be 
brought  against  the  state  treasurer  for  the  re- 
covery of  the  amount  of  taxes  and  percentage 
so  paid  to  the  treasurer  or  any  part  thereof. 

*  *  *  If  the  final  fudgment  be  against  the 
treasurer,  upon  pretentaiion  of  a  certified  oopp 
ojf  euoh  judgment  to  the  controller  he  ahaU  draw 
hit  warrant  upon  the  ttate  treaturer,  who  mutt 
pay  to  the  plaintiff  the  amount  of  the  tares  to 
declared  to  have  been  iUepally  collected;  and 
the  cost  of  such  action,  audited  by  the  bcttrd  of 
examiners,  most  be  paid  out  of  any  money  in 
the  genersj  fund  of  the  treasury,  which  is  hereby 
appropriated  and  the  controuer  may  demand 
and  receive  from  the  county,  or  city  and  county 
interested,  the  proportion  of  snch  costs.'* 

We  have  italicized  the  particnlar  dknse 
wld<di,  it  la  <!laimed,  authorizes  the  Issnance 
of  the  warrant  to  the  plaintiff.  If  tliis  clause 
is  valid,  and  is  applicable  to  the  taxes  in 
question,  the  warrant  durald  be  issued  as 
prayed  for.  We  lure  reached  tba  conclusion 
that  the  clause  Is  both  invalid  and  Inam^ll- 
cable.   We  jnoceed  to  stote  the  reasons. 

[S]  This  provislim  for  the  payment  of 
money  out  of  the  state  treasury  Is  contrary 
to  Ihe  spedflc  mandates  of  the  Oonstltntkm. 
Section  22  of  article  4  provides  that: 

"No  money  shall  be  drawn  from  tfie  treasury 
but  in  consequence  of  appropriations  made  1^ 
taw,  and  upon  warrants  duly  drawn  thereon  tv 
the  controller." 

Section  84  of  the  same  artlde  Is  as  fol- 
lows: 

"No  bill  maUuK  an  appropriation  of  money, 
except  the  general  appropriation  bill,  shall  con- 
tain more  than  one  item  of  appropnatiOB,  and 
that  for  one  single  and  certaiti  purpose,  to  be 
therein  expressed." 

Section  3669  opens  with  the  statement  that 
the  person  assessed  must  pay  the  taxes  eadk 
year  levied  upon  the  prtqwrty  ■oeesscd  to  U; 
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to  tbe  state  treasurer,  "as  other  moneys  are 
required  to  be  paid  Into  the  treasury."  The 
suit  to  be  brought  for  the  recovery  of  taxes 
illegally  collected  cannot  be  begun  until  aft- 
er tbe  taxes  in  controreray  hare  berai  thus 
paid  into  the  treasury  "as  other  moneys" 
are  paid  in.  There  is  no  provislOTi  of  law 
appropriating  such  money  to  any  special 
fund  or  requiring  It  to  be  kept  in  a  separate 
account;  hence  it  would  go  into  and  be  a 
part  of  the  general  fund.  Pol.  Code,  fi  454. 
It  would  be  out  of  this  fund  that  the  money 
must  come  to  pay  the  warrant  of  the  con- 
troller issued  to  satisfy  the  Judgment  in  the 
action  when  it  became  final.  Money  thus 
paid  Into  the  treasury  is  not  earmarked ; 
It  becomes  a  part  of  the  mass  and  cannot  be 
distinguished  from  any  other  money.  It  is 
all  subject  to  payment  out  of  the  treasury 
whenever  a  warrant  on  tbe  general  fund 
Is  presented,  under  a  valid  appropriation. 
There  can  be  no  doubt  therefore  that  the 
money  to  be  paid  out  under  the  italicized 
clause  of  section  3669  above  quoted  is  mon- 
ey in  the  state  treasury,  or  Uiat  in  order  to 
get  it  out  it  must  be  taken  from  the  state 
treasury.  This  brings  it  within  tbe  prohibi- 
tion of  section  22  of  the  Constitution  afore- 
said; it  cannot  be  drawn  out  "but  in  con- 
sequence of  appropriations  made  by  law," 
and  upon  the  warrant  of  the  controller,  duly 
drawn.  Secttoa  29  of  the  same  article  de- 
clares that  the  general  appropriation  bill 
shall  contain  no  item  or  Items  of  appropria- 
tion except  for  state  salaries,  and  expenses 
of  state  government  and  state  institutions; 
hence  appropriations  for  these  claims  could 
not  be  embraced  in  tbe  general  appropria- 
tion bill.  They  must  be  paid  out,  If  at  all, 
by  virtue  of  a  specific  appropriation.  This 
means  that  the  authority  for  such  payment 
must  be  found  in  a  bill  cwtahiing  only  one 
item  of  ai^ropriatlon,  for  one  single  and 
certain  purpose  therein  expressed. 

By  no  stretch  of  constractlon  can  this  par- 
agraph of  section  8669  be  transformed  into 
a  specific  appropriation  bill  of  the  kind  de- 
BCribed  in  section  34  of  article  4  of  the  Con- 
stltutlon.  This  section  was  first  enacted  In 
1883.  It  was  amended  In  1891  and  again  in 
1905.  This  particnlar  paragraph  has  been 
tadnded  in  it  from  the  beginning.  If  it  has 
any  force  at  all,  therefore,  instead  ot  being 
a  bill  containing  but  one  item  of  appropri- 
ation and  that  for  one  single  and  certain 
purpose,  it  authorizes  warrants  for  different 
items  due  to  differoit  persons  for  different 
years,  embracing  every  final  Judgment  that 
may  have  been  rendered  for  such  claims  in 
any  and  every  year  since  the  last  amendment 
of  the  section  In  1005,  or  which  may  bere- 
aft^  be  rendered.  The  best  that  can  be  said 
of  it  in  this  regard  is  that  it  is  a  general 
ai^ropriation  bill  to  authorize  the  payment 
of  all  future  Judgments  for  such  dlaims.  It 
does  not  contain  but  one  item  of  appropria- 
tion; it  embraces  as  many  Items  as  there 
may  be  penwos  haTlng  bu(A  claims  and  ob* 


taining  final  Judgments  therefor.'  These  sep* 
arate  claims  are  not  Itemized  at  all.  And 
no  specific  amount  is  stated.  It  has  no  re- 
semblance to  a  specific  appropriation.  It  is 
not  payable  ont  of  revenues  of  a  specified 
year;  it  is  a  continuing  general  appropria- 
tion of  tbe  revenues  of  each  succeeding  year, 
as  such  claims  may  arise  and  are  <M>nverted 
into  final  Judgments.  It  is  a  klncl  of  l^isla- 
tlon  that  is  positively  forbidden  by  the  sec- 
tions of  the  Constitution  above  quoted,  and 
it  is  therefore  void. 

It  is  urged  that  the  same  objections  will 
apply  to  the  validity  of  sections  3S04  and 
3819  of  tbe  Political  Code,  so  far  as  they 
provide  for  tbe  refunding  by  the  state  Qf 
state  taxes  illegally  collected.  It  is  to  be 
observed  that  these  sections  do  not  provide 
for  payments  of  money  out  of  the  state  treas- 
ury, but  only  allow  deductions  to  be  made 
from  collections  of  taxes  that  would  other- 
wise be  paid  into  the  state  treasury.  Wheth- 
er this  distinction  will  place  these  provisions 
without  the  scope  of  sections  22  and  84  of 
the  Constitution,  or  not,  is  a  qnestifm  upon 
which  we  express  no  opinion.  Th.<6  enact- 
ment of  these  sections  can  have  no  proper 
bearing  upon  the  meaning  and  effect  of  the 
prohibitions  In  the  Constitution  concerning 
payments  from  tbe  state  treasury. 

[4, 1]  It  is  claimed,  however,  that  this  pro- 
viBi<m  of  section  3669  is  referred  to  and  prac- 
tically incorporated  into  the  Constitution  it- 
self by  subdivision  "g"  of  the  aforesaid  sec- 
tion 14  of  article  13.  This  subdivision,  after 
dectarli^  that  no  injunction  shall  ever  issue 
against  the  collection  of  any  tax  levied  un- 
der the  section,  proceeds  as  follows: 

"But  after  payment  action  may  be  maintained 
to  recover  any  tax  illegally  collected  in  such 
manner  and  at  such  time  as  may  now  or  here- 
after be  provided  by  law." 

Tbe  argument  is  that  this  authorizes  an 
action  "to  recover"  taxes  Illegally  collected 
under  color  of  the  constitutional  scheme,  that 
to  "recover"  a  sum  of  money  due  is  to  ob- 
tain payment 'thereof,  and,  consequently,  that 
this  is  an  express  recognition,  affirmance,  and 
adoption  of  tbe  provision  of  section  3669  and, 
in  effect,  a  constitutional  declaration  that  an 
action  may  be  maintained  for  such  taxes, 
and  Judgment  recovered  against  the  state 
therefor,  and  that  such  Judgment  when  final, 
shall  be  paid  out  of  the  treasury  on  warrant 
drawn  thereon  by  the  controller.  If  this  is 
the  meaning  of  subdivision  "g,"  it  super- 
sedes and  overrides  sections  22  and  84  of  ar- 
ticle 4  in  80  far  as  they  involve  appropria- 
tions of  money  to  satisfy  final  Judgments 
against  the  state  for  taxes  illegally  collect- 
ed by  tbe  state  treasurer  and,  to  that  ex- 
tent, takes  from  the  state  its  sovereign  pow- 
er to  control  payments  of  money  from  the 
state  treasury. 

[6]  It  is  a  rale  of  statutory  construction 
that  public  rights  will  not  be  treated  as  re- 
linquished or  conveyed  away  by  inference 
or  legal  conatnictlro>  2  SntlMrland  <ni  Stat- 
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Dtory  Construction,  |  668;  Mayrhofer  t. 
Board  of  Education,  89  Gal.  110,  26  Pac.  646, 
23  Am.  St  Bep.  461;  Ruperleta  t.  Baehr,  142 
CaL  193.  75  Pac.  782,  and  cases  first  above 
cited.  In  pursuance  of  this  rule  it  bas  been 
held  that  statutes  permitting  the  state  to  be 
sued  are  In  derogation  of  Its  soTerelgnty  and 
will  be  strictly  construed.  Raymond  v.  State, 
54  Miss.  662,  28  Am.  Bep.  382.  These  rules 
are  applicable  to  the  present  case. 

Tbe  word  "recoTer,**  when  used  in  connec- 
tion with  actions  .at  law  for  money,  does  not 
necessarily,  or  even  ordinarily,  tndnde  the 
actual  payment  of  the  money  sued  for.  The 
Century  DlcUtmary  defines  Its  meaning  as  a 
law  term  as  follows: 

"To  recover  damagea  for  a  wrong,  or  for  a 
breach  of  contract   It  does  not  necessarily  lin- 

Ely  the  actual  gain  of  satisfaction  or  poBseBsion, 
□t  ordinarily  only  the  obtaining  of^  judgment 
therefor." 

It  Is  true  that  in  some  connections  It  has 
been  given  a  broader  significance.  For  ex- 
ample, In  Leslie  v.  York,  112  Ky.  712,  66  S. 
W.  751,  It  was  held  that.  In  a  contract  by  a 
litigant  to  pay  his  attorneys  "one-half  they 
may  recover,"  It  meant  the  actual  receipt  of 
the  money  sued  for.  But  the  opinion  states 
that  ordinarily  the  word  did  not  include 
more  than  the  recovery  of  judgment  for  the 
money.  In  ordinary  usage  the  phrase  "action 
may  be  maintained  to  recover  any  tax  Ille- 
gally collected,"  as  used  In  subdivision  "g," 
would  not  be  understood  to  refer  to  or  In- 
clude a  mode  or  means  of  obtaining  satisfac- 
tion,of  the  Judgment  to  be  rendered  In  such 
action,  or  the  actual  receipt  of  the  money 
sued  for.  It  was  not  so  used  in  section  8669. 
The  declaration  of  that  section  that  "an  ac- 
tion may  be  brought  against  the  state  treas- 
urer for  the  recovery  of  the  amount  of  tax- 
es," If  this  were  the  meaning  of  the  word 
"recover,"  would  have  Included  the  actual 
payment  of  the  money  by  the  state  treas- 
urer and  tbe  additional  provision  for  a  war- 
rant by  tbe  controller  would  have  been  un- 
necessary. The  rule  of  strict  construction 
therefore  does  not  warrant  the  meaning 
which  the  plaintiff  here  desires  to  have  at- 
tributed to  the  word  "recover." 

Furthermore,  the  subdivision  itself  does 
not  declare  that  tbe  taxes  Illegally  collected 
shall  be  repaid  to  the  taxpayer.  Its  dedara- 
ti<m  is  that  he  may  maintain  an  actiw  to  re- 
cover them.  The  maintenance  of  an  action 
to  recover  money  is  not  ordinarily  understood 
to  include  the  collection  of  the  money  after 
judgment  The  presentation  of  the  certified 
copy  of  tbe  judgment  to  the  controller,  and 
the  issuance  of  the  warrant  thereon  by  Mm, 
as  provided  for  in  section  3660.  were  not 
parts  of  the  proceedings  in  the  action  antiior- 
ized  by  that  section.  The  action  was  com- 
plete when  the  judgment  became  final.  Like- 
wise, the  action  aatborlsed  by  anbdlvlsion 
"g"  would  be  ctHuplete  when  final  judgment 
wa«  obtained,  and  there  Is  noUilng  In  that 
iobdinsUm  that  can  be  und^stood  as  a  dec- 
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laratlon  concerning  the  manner  of  satisfac- 
tion of  the  judgment  when  recovered.  Our 
conclusion  Is  that  subdivision  "g"  does  not 
continue  in  force  or  incorporate  the  xitotI- 
sion  of  section  8660  for  the  payment  of  tbe 
money  out  of  tbe  state  treasury  after  final 
judgment 

[7]  Upon  a  consideration  of  the  htetory'  of 
the  legislatltm  which  culminated  In  the  en- 
actment of  section  8660,  we  are  of  tbe  oi^- 
ion  that  the  provision  here  invoked  baa  no 
application  to  the  payment  of  taxes  collected 
under  section  14  of  article  18  of  the  Consti- 
tution. Prior  to  Hie  adt^tlon  of  the  Constl- 
tution  of  1879,  railroad  taxes  were  assessed 
and  collected  in  eacb  county  by  the  county 
authorities.  That  Constitution  made  a  rad- 
ical change  in  the  manner  of  collection  with 
respect  to  railroads  operated  in  more  than 
one  county.  It  provided  that  the  operative 
property  of  such  railroads  should  be  assessed 
by  tbe  state  board  of  equalization  and  appor- 
tioned to  the  respective  counties  In  propor- 
tion to  mileage.  Article  13,  S  10.  In  1880  an 
act  was  passed  adding  sections  3664  and  3665 
to  the  Political  Code  to  carry  out  this  pro- 
vision of  the  Constitution.  The  scheme  thus 
provided  was  not  complete,  and  In  1883  an- 
other statute  was  passed  amending  sections 
3664  and  3665  and  adding  new  sections  from 
S666  to  3670,  Inclusive,  embracing  substan- 
tially the  scheme  In  force  at  the  time  the 
constitutional  amendment  of  1010  was  adopt- 
ed. Some  of  these  sections  were  subsequent- 
ly amended,  the  last  amendment  of  3668  be- 
ing in  1905.  This  entire  statutory  provision 
was  enacted  to  provide  for  •the  assessment 
and  collection  of  railroad  taxes  in  pursuance 
of  the  constitutional  provision  requiring  the 
same  to  be  assessed  by  the  state  board  of 
equalization.  Section  3666  required  the  state 
board  to  prepare  a  record  of  tbe  railway 
assessments  and  of  the  apportionment  there- 
of to  the  counties  and  that  the  same  should 
be  transmitted  to  the  state  controller.  The 
controller  was  required  to  enter  the  amount 
of  the  state  and  local  taxes  due  upon  the 
whole  assessment  from  each  railroad  com- 
pany assessed.  Section  3668  specified  the 
time  when  such  taxes  should  be  deemed  de- 
linquent and  the  penalties  to  be  thereopon 
Imposed,  and  provided  further  that  the  state's 
portion  of  tbe  taxes  collected  by  the  state 
treasurer  should  be  distributed  by  tbe  treas- 
urer to  the  funds  entitled  thereto  and  that 
the  portion  of  each  county  should  be  reported 
to  the  officers  thereof.  It  was  tbls  tax  so  to 
be  assessed  to  which  tbe  provisions  of  sec- 
tion 3060  requiring  it  to  be  paid  to  the  state 
treasurer  applies.  The  (^penlngf  sentence  of 
that  section  does  not  in  terms  qpeclfy  that  It 
refers  to  the  railroad  taxes  assessed  under 
the  immediately  preceding  provlsiona  of  the 
Code;  but  when  taken  in  oonntKtlon  with 
those  proTistons  and  Uie  subject  (tf  the  act 
as  originally  enacted  and  snbaequently  amend- 
ed, it  la  dear  that  it  ean  mean  no  other  tax 
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tban  the  railroad  tax  therein  authorized  to 
be  assessed  and  collected.  It  Is  not  there- 
fore a  general  coDtinnlng  proTiBl<m  made  for 
the  purpose  of  applying  to  any  state  tax 
which  might  thereafter  by  any  subsequent 
scheme  be  Imposed  upon  taxpayers.  By  the 
amendment  to  the  Constitutlan  In  1910  pro- 
viding for  a  percentage  tax  upon  corpora- 
tlou  earnings  or  capital  as  a  means  of  rais- 
ing state  revenues  an  entirely  distinct  and 
different  scheme  was  enacted.  The  old  pro- 
vision for  the  valuation  and  assessment  of  all 
operative  railroad  property  by  the  state 
board  of  equalization  was  entirely  supersed- 
ed. The  provlslone  of  the  law  relating  to 
that  scheme  were  by  their  terms  necessarily 
Inapplicable  to  the  new  scheme.  These -pro- 
rlslons  of  the  Ckide  related  to  the  assessment 
of  property  and  the  Imposition  of  a  tax  ac- 
cording to  the  valuation  thereof.  The  new 
constitutional  scheme  provided  for  no  val- 
uation of  property  except  franchises.  It  In- 
cluded all  public  service  corporations  as  well 
as  banking  and  Insurance  corporations.  In 
order  to  supplement  this  constitutional  pro- 
vision a  new  act  was  necessary.  To  meet 
this  exigency  the  Legislature  passed  the 
aforesaid  act  of  April  1,  1911  (Stats.  1911, 
530),  entitled: 

"An  act  to  carry  into  effect  the  provisions  of 
section  fourteen  of  article  thirteen  of  the  Gon- 
stltuti<n)  of  the  state  of  California  as  said  Gon- 
Btitutioo  was  amended  November  8,  1910.  pro- 
vidiog  for  the  sepftration  of  state  from  local 
taxation,  and  providing  for  tbe  taxation  of  pub- 
lic service  and  otber  corporations,  banks  and 
insarance  compaDiea  for  the  benefit  of  the  state, 
all  relating  to  revenue  and  taxation." 

This  act  embraces  an  elaborate  scheme  cov- 
ering every  detail  of  the  proceedings  deemed 
necessary  to  carry  out  the  constitntlonal  pro- 
vision referred  to.  Section  23  of  the  act  cov- 
ers the  same  subjectmatter,  with  reqiect  to 
the  taxes  levied  under  the  constitutional 
plan  of  taxation,  as  that  covered  by  section 
3669  of  the  Political  Code  with  req>ect  to 
taxes  collected  under  tbe  old  system  of  rail- 
road taxation  superseded  by  the  Constitu- 
tion. It  provides  for  payment  under  protest 
and  an  action  against  the  state  treasurer  for 
the  recovery  thereof  if  the  taxes  are  Illegally 
collected;  bnt  it  omits  any  provision  for  war- 
rants by  the  controller  or  payment  of  the 
Judgment  out  of  the  state  treasury.  The  only 
reasonable  conclusion  from  this  legislative 
history  is  that  the  provisions  of  sections  3664 
to  367t),  inclusive,  of  the  P(^tlcal  Code  were 
Intended  to  apply  and  do  apply  exclusively 
to  taxes  therein  provided  for  under  the  old 
system  of  railroad  taxation,  and  that  the 
provisions  of  the  act  of  April  1,  1911,  afore- 
said, were  intended  to  and  do  apply  exclu- 
sively to  taxes  levied  and  collected  under  the 
constitutional  amendment  of  1910,  and  that 
the  latter  act  covers  the  entire  legislation 
applicable  to  the  recovery  of  such  taxes  by 
action.  The  provisions  of  the  Political  Code 
are  therefore  Inapplicable  to  taxes  levied  un- 


der tbe  ConstitnUon  as  supplemented  by  tbe 
act  of  1911. 

For  these  reasons  we  are  of  the  opinion 
that  the  plalntlft  Is  not  enUtied  to  the  war- 
rant which  be  here  seeks.  The  petition  for 
a  writ  of  mandamus  Is  denied. 

We  concur:  ANGBtLOTTI,  G.  J.;  SLOSS, 
J.;  LORIQAN,  J.;  MELVIN,  J.;  HBN- 
SHAW,  J. 


Ex  parte  THROOP.   (Or.  1851.) 
(Sapreme  Court  of  California.    Jan.  3,  1916.) 

1.  MUNICIPAI.  COBPOUTIONB  626*}— BEOU- 
LATIOK»— PACTOBIES. 

A  city  ordinance,  prohibiting  the  mainte- 
nance of  certain  factories,  including  stone  crush- 
era,  witbln  a  large  district  of  the  city  which 
was  sparsely  Inhabited  and  which  ctmtained  600 
acres  which  were  unimproved  and  practically 
uninhabited,  but  permitted  them  within  a  much 
smaller  district  which  was  densely  inhabited, 
though  by  the  poorer  classes,  is  unreasonable 
and  void. 

[Ed.  Mote.— For  other  case^  see  Municipal 
Corporations,  Cent  Dig.  88  13T8,  1879;  Dec. 
Dig.^625.*] 

2.  MUNICIPAI.  COBPOBATIONS  (8  611*)— RBOV- 
LATIOKn—FAOrOBIBS. 

The  business  of  producing  crushed  stone 
for  concrete  work  cannot  be  arbitrarily  sup- 
pressed or  interfered  witli  by  a  city  unless  it  Is 
a  nuisance  or  injurio\is  to  tbe  health,  comfort, 
safety,  or  welfare  of  the  InhaMtants. 

[Ed.  Note.— For  otber  cases,  see  Municipal 
CorporatioDS,  Cent.  Dig.  88  1344-1S49;  Dec. 
Dig.  8  611.*] 

3.  Municipal  CoRPonAxioNS  (§  626*)— PoucE 
Power— Faotoby  Reouutiohb. 

The  prohibition  of  the  opemcioo  of  stone 
crushers  In  certain  districts  within  a  city  cannot 
be  justified  under  the  police  power  if  such  op- 
eration is  permitted  in  another  district  wliere  it 
interferes  more  with  the  health,  welfare,  or 
safety  of  the  sarronndlng  residuits. 

[Ed.  Note^For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig^  8  1880;  Dec.  Dig.  | 
026.*] 

In  Bank.  Application  by  B.  A.  Throop  for 
a  writ  of  habeas  corpus.  Petitioner  dls* 
charged. 

Guy  Eddie,  of  Los  Angeles,  for  petitioner. 
Wm.  J.  Carr,  of  Los  Angeles,  for  respondeat. 

SULLIVAN,  C  J.  The  petitioner  was  tak- 
en Into  custody  by  virtue  of  process  issued 
out  of  tiie  recorder's  court  of  the  city  of 
South  Pasa^na  for  alleged  violation  of  ordi- 
nance of  that  city  Mo.  264,  adopted  in  1008, 
and  certain  ordinances  amendatory  thereof. 
He  seeks  discharge  on  tiie  ground,  amcHig 
others,  that  the  ordinances  which  he  Is  charg- 
ed with  violating  are  unreasonable  and  void. 
The  ordinance  divides  the  dty  Into  three 
districts,  numbered  1,  2,  and  8.  The  entire 
area  of  South  Pasadena  comprises  approx- 
imately 2,200  acres  of  land.  District  No.  1 
contains  25.25  acres,  district  No.  2  contains 
11.66  acres,  and  in  district  Na  3  there  are 
2,163  acres.   District  No.  1  embraces  tbe  re- 
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tail  bnslness  section;  district  No.  2,  known 
aa  the  "Induetrial  District,"  ia  situate  In  a 
populous  part  of  the  city.  As  stated  In  the 
petition  for  the  writ,  it  Is  "densely  surround- 
ed by  residences  and  other  buildings  on  all 
sides  for  a  distance  of  many  blocks  in  every 
direction,  and  Is  Itself  very  largely  built  up." 
District  No.  3  is  known  as  the  "Residence 
District,"  and,  as  stipulated  In  this  proceed- 
ing by  the  respective  parties,  "the  greater 
part  of  tbe  district  Is  sparsely  settled,  one 
area  containing  500  acres  being  unimproved, 
undeveloped  and  practically  uninhabited." 

Section  51B  of  the  ordinance,  as  amended, 
reads  as  follows: 

"It  shall  be  unlawful  and  is  hereby  declared 
to  be  unlawful  for  any  person,  persons,  firm  or 
corporation  to  erect  or  cause  to  be  erected,  main- 
tain or  cause  to  be  maintained,  occupy  or  cause 
to  be  occupied  any  factory,  warehouse,  store- 
house, blacksmith  abop  or  horse  shoeing  shop, 
livery  stable,  lumber  yard,  planine  mill,  coal 
yard,  hay  and  feed  yard,  machine  shop,  bottling 
works,  brick  yard,  cannmg  works,  carpet  clean- 
ing works,  railroad  shop,  jwwer  house,  feed  or 
flour  mill,  feed  or  sales  stables,  foundry,  pack- 
ing bouse,  ice  factory,  laundry,  oil  tahk,  piano 
or  organ  factory,  pattern  work^  «fone  cnuher, 
rolling  mill,  fireworks  factory,  gasworks,  moving 
picture  development  works,  moving  picture  pho- 
tographic works  or  camp,  or  a  place  where  per- 
sons congregate  or  assemble  for  the  purpose  of 
making  and  producing  moving  picture  views  and 
scenes,  or  any  manuncturing  establislunent,  or 
any  storage  or  warehouse  boslneas  of  any  kind 
or  character  in  distilct  No.  8  of  said  general  flie 
Umits." 

Tbe  ordinance  eKdndes  trom  district  No. 
1  the  buildings,  occnpatlons  and  businesses 
prohibited  In  district  No.  S  bnt  inferentially 
permits  tfaem  in  district  No.  2.  Presumably 
the  stone  cmsher  is  included  in  tbe  list  men- 
tioned In  tbe  section  by  reason  of  the  noise 
and  dnst  whlcb  usually  resalt  from  its  opera- 
tlcHL  Tbe  petitioner  at  the  time  of  bis  ar- 
rest maintained  and  opmted  in  district  No. 
3  a  stone  crusher,  in  plain  Tlolation  of  the 
provisions  of  section  SIB.  The  plant  of  the 
petitioner  is  situate  in  the  "Arroyo  Seco," 
on  the  western  boundary  of  the  <dty.  Tbe 
petitioner  owns  14  acres  In  this  area.  Tbe 
Arroyo  Seco  Is  what  Is  known  as  a  "wash." 
In  the  vicinity  of  the  crusher  the  "wash"  is 
three-quarters  of  a  mile  wide.  For  a  dis- 
tance of  approximately  one-half  a  mile  on 
the  east  aide  of  the  "wash"  the  area  consists 
almost  entirely  of  vacant  and  unimproved 
land.  There  are  only  four  dwelliugs  within 
a  radius  of  200  yards  from  the  crusher.  As 
stated  In  tbe  petition  for  the  writ,  the  en- 
vironment in  the  neighborhood  of  the  stone 
crusher  is  made  up  of  a  "large  area  contain- 
ed in  a  rugged,  rocky,  and  bushy  wash,  cut 
off  from  the  rest  of  neighborhood  by  high 
bluffs."  These  bluffs  range  in  height  from 
50  to  100  feet  and  upward.  In  the  neigh- 
borhood and  closer  to  the  populous  part  of 
the  city  are  several  railroads  in  operation, 
the  Salt  Lake  operating  daily  10  trains,  the 
Santa  V6  20  trains  dally  and  the  Pacific 
Electric  (an  intemrban  line)  operating  a  train 


every  10  minutes.  In  the  dry  season  the  floor 
of  the  Arroyo  Seco  presents  the  appearance 
of  a  desert  waste,  here  and  there  dotted  with 
cacti  and  brush.  In  the  rainy  season  tor- 
rential freshets  occasionally  spread  over  and 
cover  tbe  entire  area.  It  contains  large  de- 
posits of  sandb  gravel  and  rock  which  are 
very  valuable  for  building  purposes,  partic- 
ularly so  because  of  the  proximity  of  the 
market  for  building  materials  in  the  nearby 
cities.  The  rock  consists  of  boulders  of  vari- 
ous sizes  which  are  put  through  the  crusher 
to  reduce  them  to  marketable  form.  The 
freshets  which  occur  in  tbe  rainy  season 
cause  material  to  take  the  place  of  that  re- 
moved in  the  dry  season,  making  the  supply 
of  rock,  sand,  and  gravel  practically  inex- 
haustible. PlalntiOTs  land  has  scarcely  any 
value  other  than  that  due  to  the  buildins 
material  found  thereon. 

Before  he  applied  for  a  writ  of  habeas 
corpus,  the  petitioner  commenced  an  action 
in  the  superior  conrt  of  Los  Angeles  county 
as^tlnst  the  city  of  South  Pasadena  to  enjoin 
the  oiforcement  against  him  of  the  Ordi- 
nance No.  264  and  amendatory  ordinances, 
on  tbe  ground  of  Qitlr  alleged  illegality.  In 
that  action  the  court  adjudged  tbe  ordinanc- 
es valid.  By  stlpalatlw  entered  into  be- 
tween the  petitioner  and  respondent  tbe  same 
eridenoe  presented  to  the  superior  conrt  up- 
on the  bearing  of  the  application  fw  the  in- 
junction Is  considered  as  evidence  in  this 
case.  Tbe  findings  of  fact  and  condosions 
of  law  in  the  injunction  proceeding  are  also 
before  ns  as  evidence, '  but  tiliey  are  in  no 
way  binding  upon  this  court  and  will  be  dis- 
regarded In  view  of  the  conclusion  whlcb  -we 
have  reached  concerning  the  invalidity  of 
tbe  ordinances.  Tbe  Chief  Justice  of  tbe 
court,  In  company  with  counsel  for  tbe  re- 
spective parties,  viewed  the  premises  where 
tbe  stone  erasher  Is  located,  observed  Its 
operation  at  close  range  and  at  different 
points  more  or  less  remote  from  It  He  also 
visited  districts  1  and  2  and  observed  condi- 
tions in  and  about  the  same. 

After  a  careful  consideration  of  the  evi- 
dence In  the  case  we  must  hold  that  the  ordi- 
nances under  which  tbe  petitioner  is  being 
prosecuted,  in  so  far  as  they  relate  to  the 
right  to  maintain  and  operate  a  stone  cmsh- 
er In  district  No.  3,  are  unreasonable  and 
therefore  void.  In  tbe  Injunction  suit 
brought  by  the  petitioner  against  South  Pas- 
adena, the  petitioner  introduced  in  evidence 
affidavits  of  19  witnesses,  who  testified  to 
the  conditions  surrounding  the  stone  crusher 
and  resulting  from  Its  operation.  Several 
of  these  witnesses  testified  that  the  noise 
and  dust  produced  by  tbe  operation  of  the 
crusher  were  not  observable  at  their  places 
of  residences.  Among  the  witnesses  so  tes- 
tifying for  the  petitioner  were'  four  dairy 
proprietors  who  conducted  their  dairies  In 
tbe  vicinity  of  the  crusher,  three  at  a  dis- 
tance of  800  yards  thereftbm,  and  one  at  a 
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distance  of  450  yards.  They  all  deposed  that 
If  the  amount  of  dust  claimed  by  the  wit- 
nesses for  the  defendant  to  come  from  the 
crasher,  emanated  therefrom,  they  would  no- 
tice It  "as  the  dairy  business  would  be  espe- 
cially sensittve  to  such  an  annoyance."  The 
other  witnesses  for  the  plaintiff,  tiring  at 
distances  varying  from  100  to  800  yards 
from  the  crusher,  deposed  that  at  their  re- 
Bpective  places  of  residence  they  noticed  T«ry 
little,  If  any,  dust  or  noise. 

As  Is  usual  in  cases  of  this  character  there 
is  a  decided  conflict  In  the  testimony  produc- 
ed by  the  respective  parties.  The  affidavits 
of  eight  witnesses  were  presented  as  evidence 
in  favor  of  the  defendant  in  the  injunction 
suit.  Six  of  these  witnesses  testifled  to  the 
offensive  character  of  the  dust  and  noise 
emanating  from  the  crusher,  while  in  opera- 
Uon;  several  of  them  joining  in  the  state- 
ment that: 

"The  stone  croBfaer  maintained  on  plaintiff's 
propertv  is  injurious  to  the  health  of  the  resi- 
dents along  the  bank  of  the  Arroyo  Seco  by  rea- 
son of  the  noise  and  large  amount  of  dust  caus- 
ed tliereby  and  for  like  reasons  is  offensive  to  the 
senses  of  the  residents  and  interferes  with  the 
use  of -proper^  in  the  vidnlt?  thereof  and  inter- 
feres with  the  comfortable  enit^ment  of  life 
and  property  and  is  a  nuisance." 

J.  W.  Moore,  building  iniQiector  of  South 
Pasadena,  in  Ids  affidavit  denied  that  iudua- 
trial  district  Na  2  la  not  suitable  for  or 
adapted  to  the  existence  or  maintenance  of 
bDsineases  prohibited  in  district  No.  8  as 
claimed  by  plaintltC.   He  declared: 

"On  the  contrary  said  district  (No.  2)  is  locat- 
ed in  the  vicinity  of  railroad  tracks  and  it  m 
immediately  surrounded  a  poorer  clasa  of 
retidencet.  There  are  vacant  lots  in  said  indus- 
trial district  on  which  manufocturing  and  indus- 
trial enterprises  may  be  located." 

He  further  deposed  tliat  the  crusher  by  Its 
operation  "creates  noise  and  dust  so  as  to 
seriously  impair  and  destroy  the  value  of 
lots  in  the  dty  of  South  Pasadena  along  the 
bank  of  the  Arroyo  Seco  and  In  the  Tidnlt? 
of  said  stone  crusher." 

[1]  Notwithstanding  the  evidence  produced 
by  respondent  we  deem  the  ordinances  unrea- 
sonable and  void.  As  already  stated,  the 
only  district  (No.  2)  In  which  a  stone  crusher 
may  be  maintained  contains  11.65  acres  slt- 
nated  in  the  heart  of  the  dty  and  snrrounded 
by  residences  and  other  buildings  on  all 
sides.  While  the  ordinances  permit  the 
maintenance  of  a  stone  crusher  in  this  re- 
stricted territory  surrounded  by  residences, 
the  same  ordinances  make  It  a  crime  to  erect 
or  mantain  one  In  a  remote  comer  of  the  dis- 
trict No.  3,  containing  2,163  acres,  a  greater 
part  of  which  Is  sparsely  settled,  or  to  main- 
tain or  erect  one  In  the  center  of  an  area  con- 
taining 600  acres  in  district  Mo.  3  which  is 
admittedly  tmlmproved,  undeveloped,  and 
practically  uninhabited.  Altliough,  as  In- 
spector Moore,  In  his  affidavit  says,  district 
No.  2  where  the  business  prolilbited  in  No.  3 
may  be  maintained  is  "immediately  surround- 
ed by  a  poorer  class  of  residences,"  tiiie  occd- 


pants  of  these  residences  are  entitled  in  law 
to  as  much  consideration  as  those  occupying 
the  magnificent  residences  on  the  banks  of 
the  Arroyo  Seco  several  hundred  yards  away 
from  the  objectionable  crusher.  The  unrea- 
s<Hiable  restrictions  as  to  the  place  where  a 
stone  crusher  may  or  may  not  be  erected  or 
maintained  render  the  ordinances  void. 

[2]  Concrete  lias  become  a  very  important 
fador  in  the  construction  of  improvements  in 
our  cities  and  towns  and  in  the  construction 
of  roads  and  highways.  Bock,  sand,  and 
gravel  and  cement  are  necessary  ingrediente 
in  concrete  construction  and  must  be  ob- 
tained. The  business  of  producing  these  ma- 
terials, if  maintainable  within  the  confines 
of  a  dty  or  county  without  becoming  a  pub- 
lic nuisance  or  injurious  to  the  health,  com- 
fort, safety,  or  welfare  of  the  inhabitants, 
cannot,  by  legislative  bodies,  be  arbitrarily 
suppressed  or  Interfered  with. 

[3]  The  city  of  Sooth  Pasadena,  In  the  ex- 
ercise of  the  police  power  vested  In  It  by  ovr 
state  Constitution,  has  the  undoubted  right  to 
regulate  the  business  of  operating  ar  stone 
crusher  within  tlie  dty  limits,  bat  such  or- 
dinance must  be  reasonable  and  must  lie  for 
the  purpose  of  protecting  the  public  health, 
comfort,  safety,  or  welfbre*  As  stated  by 
Uie  Supreme  Court  of  the  United  States  in 
Dobbins  T.  lios  Angeles,  106  U.  8.  228,  26 
Sup.  Ct.  18,  4a  !«.  Bd.  16»: 

"It  may  be  admitted  that  every  intendment  is 
to  be  made  in  favor  of  the  lawfulness  of  the 
exercise  of  municipal  power,  making  regulations 
to  promote  the  public  health  and  satety,  and 
that  it  is  not  the  province  of  court*,  except  in 
clear  cases,  to  Interfere  with  the  exerdse  of  the 
power  reposed  by  law  in  munidpal  corporations 
for  the  protection  of  local  rights  and  the  healdi 
and  welfare  of  the  people  In  the  communi^. 
But  notwithstanding  this  general  rule  of  the 
law.  It  is  now  thoroughly  well  settled  by  deci- 
sions of  this  court  that  municipal  by-laws  and 
ordinances,  and  even  legislative  eoactmente  un- 
dertaking to  rei^late  aseful  business  enterprises 
are  subject  to  investigation  in  the  courts  with 
a  view  to  determining  whether  the  law  or  ordi- 
nance is  a  lawful  exercise  of  the  police  power, 
or  whether,  under  the  guise  of  enforcing  police 
regulations,  there  has  been  an  unwarranted  and 
arbitrary  interference  with  the  constitutional 
rights  to  carry  on  a  lawful  boainess,  to  make 
contracts,  or  to  use  and  enjoy  properly." 

In  tbfl  case  now  nnder  conslderattmi.  it  is 
plalTily  manifest  that  the  attempted  regula- 
tion of  the  hnslnees  conducted  by  the  peti- 
tioner has  no  relation  to  the  ends  for  which 
the  police  power  exists,  namely  to  protect 
the  public  health,  comfort,  safety,  or  welfare. 
An  ordinance  which  prevents  the  operation 
of  a  stone  crusher  In  a  sparsely  settled  terri- 
tory of  2,163  acres,  500  of  which  are  unde- 
veloped and  practically  uninhabited,  and  al- 
lows its  operation  in  a  small  area  of  11.65 
acres  In  the  center  of  a  city  surrounded  by 
"poorer  classes  of  residences,"  does  not  sob- 
serve  the  mds  for  whldi  the  police  power 
exists. 

The  ordinances  which  the  petitioner  Is 
charged  wlUi  baviiv  violated  being  vdd  and 
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hlfl  arrest  being  illegal,  It  Is  ordered  tbat  he 
be  discharged. 

We  concur:  LORIGAN,  J,;  SLOSS.  J.J 
HENSHAW,  J. ;  MELVIN,  J. 


0.  M.  STAUB  SHOE  CO.  T.  BTBNE. 
(L.  A.  3419.) 

(Supreme  Court  of  California.    Jan.  7,  1916. 
Behearmg  Denied  Feb.  4,  1915.) 

1.  Landi-ord  and  I'enant  (8  101*)— Pboti- 

6I0NS    FOB  TeKHINATION— 4JOnSTBDCTION— 

"Wholly  Umeit  fob  OiocupANor" — "Uhjit 

FOB  OCCUPAMCY." 

A  lease  provided  that  if  tbe  bulldinsr  waa 
destroyed  by  fire,  or  partially  destroyed  bo  as 
to  render  the  premisea  whoUy  unfit  ton  occa> 

gancy,  or  so  badly  injured  that  th^  could  not 
e  repaired  within  sixty  days,  tbe  lease  should 
terminate  and  the  leasee  should  surrender 
and  pay  rent  only  to  the  time  of  surrender, 
and  that  in  case  ol  such  destruction  or  par- 
tial destruction  the  lessor  might  repossess  tbe 
premises  discharged  of  the  lease,  but  that,  if 
they  could  be  repaired  within  60  d^s,  rent 
should  not  run  after  injury  and  during  repairs, 
and  that  the  lessor  should  repair  with  reason- 
able speed;  that,  if  the  premises  were  so  slight- 
ly injured  as  not  to  be  unfit  for  occupancy,  tbe 
lessor  should  repair  with  reasonable  speed; 
and  tbat  rent  should  not  cease.  The  premises 
were  damaged  by  fire  and  rendered  wholly 
unfit  for  occupancy,  and  the  tenant,  after  be- 
ing excluded  from  possession,  brought  action 
for  the  value  of  the  term.  Civ.  Code,  %  1641, 
requires  that  the  whole  of  a  contract  be  taken 
together  so  as  to  give  effect  to  every  part,  if 
reasonably  practicable.  Held,  that  "wholly  tm- 
flt  for  occupan<^"  and  "unfit  for  occupancy" 
wm  not  equivalent,  and  that  if  the  premises 
were  BO  damaged  as  to  prevent  or  greatly  in- 
terfere with  tbe  conduct  of  the  lessee's  business, 
though  not  requiring  him  to  vacate  during  re- 
pairs, they  were  "unfit  for  occupancy,"  reliev- 
ing the  lessee  from  rent  during  repairs,  but 
not  terminating  the  lease;  but  that,  where  the 
premised  were  so  damaged  as  to  be  "whol^ 
unfit  for  occupancy,"  tbe  lease  was  tenninate4> 
so  that  the  lessee  could  not  recover. 

[Bd.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  |S  314,  816;  Dec.  Die.  S 
101.*] 

2.  Landlobd  AND  Tenant  (|  101*)-^Tbb>ci- 

NATION  OF  Lease— FoBFEITtTBE. 

Such  provision  did  not  declare  a  forfei- 
ture, because  fixing  events  having  no  relation 
to  any  act  or  default  ot  tbe  parties  upon 
which  tbe  lease  should  terminate,  and  hence 
there  was  no  basis  for  applying  the  rule  of 
strict  construction  prescribed  by  Civ.  Code,  { 
1442,  against  conditions  involving  forfeiture. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  fl  314,  315;  Dea  Dig.  { 
101.»J 

3.  Landlobd  and  Tknakt  (f  101*)— Lusb-' 

CONSTBUCTION. 

A  provision  In  a  lease  for  termination  ap- 
on  damage  or  destruction  by  fire,  etc.,  was  to 
be  interpreted  in  the  light  al  the  conditions 
existing  when  It  was  made,  and  not  against 
the  lessor. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  IHg.  §|  314,  315;  Dec  Dig.  | 
101.*] 

4.  Appeal  and  Ekbou  <|  1050*)— Habulbss 
Ebrob— Admission  of  Evide.vce. 

In  a  lessee's  action  to  recover  the  value 
of  tbe  use  and  occupation  for  the  term  of  a 
lease  found  to  have  been  terminated  under  a 
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Brovislon  thereof  by  damage  from  fire,  error, 
'  any,  in  admission  of  evidence  as  to  tne  time 
within  wlilch  the  premises  could  be  repaired, 
was  not  prejudicial. 

[Ed.  Note.— For  other  caBes.  see  Appeal  and 
Error,  Cent.  Di«.  U  lOOOoed,  41^-4167, 
4166;  Dec.  Dig.  |  mO*} 

6.  Landlobd  and  Tenant  (S  21S*}— Tebmx- 

NA-noN    OV    IJUBK  — BlOHT    TO  BSOOTBI 

Rent. 

Under  a  lease  providing  that  npon  damaga 
or  destruction  of  tbe  premises  tbe  leaae  should 
terminate  and  the  lessee  should  immediately 
surrender  the  premises  and  pay  rent  only  to 
the  time  of  such  surrender,  tbe  leasee,  who  had 
paid  rent  In  advance  for  Febroarr,  dnring 
which  month  the  lease  terminated  damage 
or  destruction  of  the  premises,  could  not  re- 
cover tbe  proportionate  rent  for  the  remainder 
of  the  month,  as  tlie  provision  was  not  a  cov- 
enant to  repay  i«nt  dne  and  paid. 

[Ed.  Note.-^BV>r  other  cases,  see  Landlord  and 
Tenant,  Gent  Dig.  11  846-848,  860.  852,  854. 
856.  867^-860;  Dec.  Dig.  i  213.*] 

6.  Landlobd  and  Tenant  (§  231*)— Sbcot- 
EBT  OF  Rent— BuBDEN  OF  Pboof. 

If  such  provision  entitled  the  lessee  to  re- 
cover the  proportionate  part  of  advance  mtuith- 
ly  rental,  after  termination' and  surrender,  the 
burden  of  alleging  and  proving  a  Burrender  was 
on  iiim. 

[Ed.  Note.— For  otbec  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  028-684;  Dec.  Dig.  i 
231.*1 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Frederick  W. 
Bouser,  Judge. 

Action  by  the  C.  M.  Staub  Shoe  Company 
against  James  W.  Byrne.  Judgment  for  de- 
fendant, and.  from  the  Judgment  and  an  or- 
der  denying  a  new  trial,  plaintiff  appeals. 
Judgment  and  order  aflQrmed. 

Williams,  Qoudge  &  Chandler,  of  Los  An- 
geles, for  appellant  Denis  &  Loewenthal 
and  O'Melveny,  Stevens  &  MUlikln,  all  of 
Los  Angelea,  for  respondent 

SLOSS,  J.  On  March  8,  1010,  Mn.  Mar- 
garet Irvine  was  tbe  owner  of  a  store  and 
office  building  situated  at  tHe  northwest  cois 
ner  of  Broadway  and  Third  streets  in  ttie 
city  of  lioa  Angeles.  On  tbat  day  she  execut- 
ed a  leaae  of  the  comer  store  and  basement 
in  said  building  to  the  plaintiff  for  the  term 
of  five  years  commendng  on  the  lat  day  of 
January.  at  a  monthly  rental  of  $1,250, 
payable  in  advance  on  the  Ist  day  ot  each 
month.  On  February  16,  1011,  the  building 
and  the  premises  occiq^ed  by  the  plaintiff 
were  damage  and  injured  by  flr&  Prior  to 
the  last-mentioned  date  the  defoidant  James 
W.  Byrne  had  succeeded  to  the  interest  of 
the  lessw  in  tbe  leaser  This  action  is  the 
ouUcrowth  of  a  controversy  arising  over  cex^ 
tain  provisions  of  tbe  lease  rtiatlve  to  the 
effect  of  destruction  of  or  injury  to  the  prem- 
ises by  Are  or  other  cause.  Tbe  plaintiff 
contended  that  It  was  entitled  to  remain  in 
possession  of  the  store  and  basement  under 
its  lease.  The  defendant's  ftosltlon  was  and 
is  that  the  lease  was  terminated  at  the  date 
of  the  fir^  and  he  has  ^duded  the  plaintiff 


•For  other  eases  see  same  topic  and  secUon  NUMBBR  In  Dec.  Dig-  ft  Am.  Dig.  Key-No.  Ssrias  ft  Rsp'r  ladens 
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from  the  posseraltm  and  leased  tbe  premises 
to  anotber  tenant.  The  action  was  brought 
to  recover  the  sum  of  f46,000  alleged  to  be 
the  valne,  at  the  date  of  the  Are,  of  the  lease 
and  the  value  of  the  use  and  occupation  of 
the  premises  during  the  remainder  of  the 
term.  The  complaint  also  seeks  to  recover 
the  sum  of  $580.40,  being  the  proportion  of 
the  luonthly  rent  representing  the  part  of  the 
month  of  February  elapsing  after  the  fire. 
The  case  was  tried  without  a  Jury,  and  Judg- 
ment went  In  favor  of  the  defendant  The 
plaintiff  appeals  from  the  Judgment  and 
from  an  order  denying  Its  motion  for  a  new 
trial 

The  case  turns  largely  upon  the  construc- 
tion of  the  fourth  clause  of  the  lease.  This 
clause  reads  as  follows: 

"If,  darioK  the  term  of  this  lease,  the  bnild- 
In^  or  premises  are  destroyed  by  fire,  or  other 
action  of  the  elements,  or  partially  destroyed 
so  as  to  render  the  premises  demised  wholly 
nofit  for  ocoupancy,  or  if  they  shall  be  so  badly 
injured  that  they  canuot  be  repaired  within 
sixty  da;s  after  the  happening  of  the  Injury, 
then  this  lease  shall  cease  and  become  null  and 
void  from  the  date  of  sach  damage  or  destruc- 
tion, and  the  lessee  shall  immediately  surrender 
said  premises,  and  all  interests  therein,  to  said 
lessor,  and  s^d  lessee  shall  pay  rent  within 
this  term  otdy  to  the  time  of  such  surrender; 
and  in  case  of  destruction  or  partial  destruc- 
tion as  above  mentioned^  the  said  lessor  may 
re-enter  and  repossess  said  premises  discharged 
of  this  lease,  and  may  remove  all  parties  there- 
trom;  and  if  said  premises  shall  be  repairable 
within  sixty  days  from  happeniog  of  said  in- 
jury, then  said  tent  shall  not  ran  or  accrue 
after  such  injury  and  while  the  process  of  re- 
pairs is  going  on,  and  the  lessor  shall  repair 
tba  same  with  all  reasonable  speed,  and  the 
rent  shall  recommence  immediately  after  said 
repairs  shall  be  completed;  but  if  said  prem- 
ises shall  be  so  slightly  injured  by  fire  or  the 
(dements  as  not  to  be  rendered  unfit  for  occu- 
pancy, then  the  said  lessor  agrees  that  the 
same  shall  be  repaired  with  reasonable  promp- 
titnde;  and  in  that  ease  the  rent  accrued  and 
accruing  shall  not  cease  or  determine.  In  no 
case  shall  the  lessee  be  entitled  to  compenaa- 
tion  or  damages  on  account  of  any  inconven- 
lenee  or  annoyance,  or  destruction  by  fire  or 
earthquake  or  by  other  actions  of  the  elements 
or  by  reconstruction  or  repair  of  any  portion 
of  said  building;  nor  for  any  damage  to  or 
loss  of  property  In  said  premises  from  any 
cause." 

Hbe  complaint  alleges  that  tiie  leased  prem- 
ises were  repairable  and  could  have  been 
repaired  within  the  period  of  60  days  after 
the  said  16th  day  of  February,  1811;  that 
the  defendant  did  not  repair  sold  premises 
within  said  period  of  60  days  and  did  not  use 
reasonable  or  any  diligence  In  that  behalf. 
The  answer  denies  these  allegations,  and 
further  alleges  that  the  demised  premises 
occupied  by  plaintiff  were  destroyed  and 
were  rendered  by  said  fire  wholly  unfit  for 
occupancy.  Upon  all  th^  Issues  the  find- 
ings were  in  favor  of  the  defendant 

One  of  the  conclusions  of  law  was  that,  by 
reason  of  the  fact  that  the  building  and 
premises  were  partially  destroyed  by  fire  so 
as  to  render  the  demised  premises  wholly  un- 
fit for  occupancy,  said  lease  became  and  was 
terminated.  A  like  (Mmclnalon  was  drawn 


from  the  fact  that  the  premises  were  so  bad- 
ly injured  that  they  were  not  repairable  and 
could  not  be  repaired  within  60  days  after 
the  happening  of  the  said  injury  by  Are. 
The  court  further  concluded  that  the  defend- 
ant was  entitled  under  the  terms  of  the  lease 
to  retain  the  sum  of  $1,250  paid  In  advance 
for  the  month  of  February,  1911. 

With  respect  to  the  main  cause  of  action, 
1.  e.,  that  based  upon  the  defendant's  refusal 
to  permit  the  plaintiff  to  occupy  the  premises 
during  the  remainder  of  the  term,  the  appel- 
lant contends  that  under  a  proper  construc- 
tion of  the  lease  the  tenancy  did  not  termi- 
nate by  a  mere  partial  destruction  rendering 
the  premises  wholly  unfit  for  occupancy,  but 
that  snch  result  followed  only  If  the  premises 
were  so  badly  injured"  that  they  could  not  be 
repaired  witldn  60  days.  Unless  this  posi- 
tion be  well  taken,  the  appellant's  claim 
that  it  was  wrongfully  ousted  from  the  prem- 
ises must  fail,  since  It  cannot  be  doubted  that 
the  evidence  amply  warranted  the  finding 
that  the  fire  rendered  the  premises  wholly 
unfit  for  occupancy.  If,  on  the  other  hand, 
the  fact  so  found  did  not  terminate  the  ten- 
ancy, the  plaintiff  must  still  overcome  the 
conclusion  that  the  lease  ceased  by  reason  of 
the  fact  that  the  premises  were  not  repair- 
able within  sixty  days.  In  this  regard  tbe 
appellant  contends  with  great  vigor  end 
earnestness  that  the  evidence  does  not  support 
the  finding  that  the  premises  could  not  have 
been  repaliW  within  the  time  specified. 

[1]  Tbe  first  subject  of  inquii7>  then,  Is  the 
proper  Interpretation  of  the  clause  defining 
the  conditions  wbSxih  msy  terminate  the  lease. 
By  the  clear  and  express  language  of  the 
opentDg  part  of  this  clause.  It  Is  provided  tbat 
the  lease  dial!  cease  and  become  nail  and 
void  upon  the  ooenmnce  of  any  one  of  three 
contingencies:  (1)  If  "the  building  or  pron- 
Ises  are  destroyed  by  fire  or  otbia  actl<m  of 
tbe  elements";  (2)  *if  the  tmllding  or  prem- 
ises are  partially  destrcvsd  so  as  to  mder 
the  premises  demlSBa  wholly  unfit  for  occu- 
pancy"; or  (S)  *Hf  tbi^  eboll  be  so  badly  In- 
jured that  tiiey  cannot  be  repaired  wlttiin 
sixty  days  after  the  happening  of  the  Injury." 
Up  to  this  point  the  clause  Is  expressed  in 
p1ah3  and  simple  words,  and  there  Is  no  room 
for  the  play  of  rules  of  Interpretation.  The 
appellant  contends,  however,  that  the  later 
provisions  of  the  clause  so  modify  and  limit 
the  effect  of  the  portion  Just  referred  to  as 
to  destroy  the  second  contingency  outlined 
and  to  terminate  the  lease  in  tbe  case  of 
partial  destruction  or  Injury  only  In  the  event 
that  the  premises  are  not  repairable  within 
60  days  after  the  happening  of  the  Injury. 
This  claim  Is  based  upon  the  following  pro- 
vision: 

"That  if  said  premises  shall  be  repairable 
within  sixty  days  from  the  happening  of  said 
injury,  then  said  rent  shall  not  run  or  ac- 
crue after  such  injury  and  while  the  process 
of  repairs  Is  going  on  and  the  lessor  shall  re* 
pair  the  same  with  all  reastmable  speed  and 
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tite  rent  aball  recommence  immediately  after 
said  repairs  shall  be  completed;  bat  if  said 
premises  shall  be  so  sligbtly  injured  b;  fire  or 
tbt  elements  as  not  to  be  rendered  unfit  for 
wicapancy.  tlien  the  said  lessor  agrees  that  the 
same  shiUl  be  repaired  with  reasonable  promp- 
titude, and  in  tnat  case  the  rent  accrued  or 
accruing  shall  not  cease  or  terminate." 

The  Bieaxo&at  1b  that  the  proTisltm  last 
quoted  obTlonsly  eootemplates  the  liability  of 
the  lessor  to  repair  and  the  right  of  the  ten- 
ant to  contliiue  under  Us  lease  In  either  of 
two  eroits:  (1)  K  the  injury  or  the  neces- 
sary repair  work  be  so  extensive  as  to  pre- 
vent occupancy  hy  Uie  tenant,  In  which  case 
rent  shall  be  remitted  during  the  time  ot  re- 
pair; or  ^  If  the  Injury  be  so  sllf^t  as  not 
to  render  the  premises  unfit  for  occnpancy, 
In  which  case  the  obligation  to  pay  rent  shall 
continue  during  the  period  of  repair.  It  be- 
ing provided  therefore  that  the  right  of  the 
tenant  shall  continue  even  though  there  be 
an  injury  rendering  the  premises  unfit  for 
occupancy,  there  is  presented,  it  is  urged,  a 
confilct  between  the  later  and  the  earlier 
parts  of  the  clause,  and  the  conflict  should  be 
i-esolved  in  faVor  of  the  tenant  by  holding 
that  no  partial  Injury  shall  terminate  the 
lease  unless  the  premises  be  Injured  to  such 
an  extent  that  they  cannot  be  repaired  within 
60  daya  The  necessary  effect  of  this  conten- 
tion Is  to  deny  all  meaning  to  the  provision 
for  a  termination  In  the  event  of  a  partial 
destruction  rendering  the  premises  demised 
wholly  unfit  for  occupancy,  for/  under  the 
construction  thus  suggested,  the  only  event 
(short  of  a  total  destruction  of  the  building 
or  premises)  which  would  terminate  the  lease 
would  be  an  Injury  not  repairable  within  60 
days — an  event  which  is  provided  for  in  sep- 
arate  and  distinct  terms.  It  is,  of  course, 
unnecessary  to  cite  decisions  In  support  of 
the  fundamental  ^e  of  Interpretation  re- 
quiring eCtect  to  be  given  to  every  part  of  a 
cmtract  If  reasonably  practicable.  Civ.  Code, 
1 1641.  Unless  the  later  provisions  relied  on 
by  the  appellant  are  fairly  susceptible  of  no 
interpretation  other  than  one  which  will 
totally  destroy  an  Independent  provision  of 
the  contract,  they  should  not  be  interpreted 
In  the  manner  suggested.  We  are  satisfied 
that  it  Is  "reasonably  practicable"  to  give  ef- 
fect to  every  part  of  the  fourth  clause,  with- 
out dMng  Tlolenee  to  the  Intent  of  the  par- 
ties as  manifested  by  the  language  used  by 
them.  The  opening  part  of  the  clause  con- 
tenvlates  three  different  kinds  ot  degrees 
of  destruction  or  damage:  (1)  A  total  de- 
struction (which  la  not  In  Question  here) ;  (2) 
a  partial  destruction  or  damage  rendering  the 
premises  wholly  unfit  Cor  occupancy;  and 
^)  an  Injury  whldi  cannot  be  repaired  wlOin 
60  days.  Since  tiiese  three  sltnatlona  are 
stated  in  tenns  connected  by  the  disjunctive 
article  "or,"  the  three  contingencies  speci- 
fied are  to  be  understood  as  representing  al- 
temaUves,  each  of  which  operates  Independ- 
ently of  the  other .  two.   An  injury  which 
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cannot  be  r^ialred  within  60  daya  may  ia 
may  not  raider  the  premises  wholly  unfit  for 
occupancy.  But  since  fbe  lease  a(>eclfle8  the 
two  conditions  alternatively  as  events  ter- 
mlnatlng  the  lease,  the  natural  meaning  of 
the  clause  Is  that  a  damage  rendering  the 
iwemlses  wholly  unfit  fer  occapan(7  will  ter- 
minate tlie  lease,  r^rdless  of  the  time  nec- 
essary for  repabr,  and  that  an  injury  that 
cannot  be  repaired  vrlthln  00  days  will  have 
the  same  effect,  whether  the  injury  be  one 
that  raiders  the  premises  wholly  unfit  for 
occnpancy  or  not 

There  remains  a  ftnuth  contingency,  upon 
the  occurrence  of  which  the  lease  Is  not  de- 
termined, although  there  has  bera  an  Injury 
to  the  premises,  1.  e..  If  the  premises  are  not 
rendered  wholly  unfit  for'  occupancy,  and  if 
they  can  be  reinlred  within  60  days.  The 
later  clause  dealing  with  the  abatement  of 
rent  during  the  period  of  repair  deals  with 
this  contingency.  The  lessor  Is  required  to 
repair  with  all  reasonable  speed,  and  no  rent 
is  to  be  paid  during  the  period  of  repair 
unless  the  injury  Is  so  slight  that  the  prem- 
ises are  not  rendered  unfit  for  occupancy. 
This  provision  does,  no  doubt,  contemplate 
the  possibility  of  a  continuance  of  the  lease 
even  though  the  premises  have  been  rendered 
unfit  for  occupancy.  Is  there  a  necessary 
conflict  with  the  earlier  provision  for  a  ter- 
mination in  the  event  of  partial  destruction 
rendering  the  premises  "wholly  unfit  for  oc- 
cupancy"? We  think  not.  The  word  "whol- 
ly" ia  not  found  in  the  later  provision,  and 
we  mnst  assume  that,  in  the  minds  of  the 
parties,  this  word  had  some  meaning  and 
purpose.  "Wholly  unfit  for  occupancy"  is 
not  the  same  thing  aa  "unfit  for  occupancy." 
The  rational  conclusion  is  that  the  parties 
foresaw  the  possibility  of  Injuries  affecting 
the  availability  of  the  premises  for  occu- 
pancy in  three  different  degrees:  (1)  An  In- 
jury which  would  make  them  totally  unfit  for 
occupancy;  (2)  an  injury  which  would  seri- 
ously Interfere  with  their  enjoyment  and  oc- 
cupancy; and  @)  one  which  was  so  slight 
as  to  create  virtually  no  impediment  to 
their  occupancy.  The  premises  were  to  be 
used,  and  were  used,  as  a  retail  shoe 
store.  The  parties  were  contractiog  with 
referoice  to  occnpancy  for  sudi  use.  The 
premises  ml^t  be  damaged  to  such  an  ex- 
tent as  to  prevent  or  greatly  hamper  the 
conduct  of  bu^ess,  while  not  requiring  the 
t«iant  to  vacate  while  r^iairs  were  being 
made.  This  would  render  the  premises  "un- 
fit for  occnpan<v''  wUhln  the  meaning  of  the 
clause  relieving  ttie  tenant  from  the  pay- 
ment of  teat  during  the  period  devoted  to  re- 
pairs,  but  would  not  terminate  the  lease  by 
roiderlng  them  "vrtiolly  unfit  for  occupancy." 

[2]  This  construction,  as  we  have  already 
suggested,  gives  eflCect  to  every  provision  of 
tile  contract  and  does  not  distort  any  void 
or  phrase  from  Its  fair  meaning.  So  inter- 
preted, the  fourth  clause  makes  entirely  res 
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sonable  provision  for  the  various  contin- 
gencies that  mlgbt  result  in  case  of  fire  or 
otber  Injury  to  the  building  or  premises. 
There  Is  here  no  basis  for  applying  the  rule 
of  strict  Interpretation  against  conditions  in- 
volving forfeiture.  Civ.  Code,  %  1442.  The 
clause  terminating  the  lease  in  certain  con- 
tingencies does  not  declare  a  forfeiture.  It 
fixes  events,  having  no  relation  to  any  act 
or  default  of  the  parties,  upon  which  it  is 
agreed  that  the  lease  shall  end. 

[3]  The  further  ailment  of  appelant  that 
the  clause  should  be  interpreted  against  the 
lessor  is  equally  inapplicable.  The  meaning 
of  the  lease  is,  of  course,  to  be  ascertained 
In  the  light  of  conditions  existing  when  it 
was  made.  Whatever  it  meant  then  it  means 
now.  There  is  no  ground  for  saying  that 
the  provision  termlnatlcg  the  lease  in  the 
event  of  damage  rendering  the  premises  whol- 
ly unfit  for  occupancy  was  for  the  benefit  of 
the  le^r  rather  than  the  leedee.  So  far  as 
could  be  known  in  advance,  it  might  be  high- 
ly advantageous  to  the  tenant  to  be  released 
if  the  premises  should  be  rendovA  wholly 
unfit  for  occupancy. 

The  Interpretation  pot  by  us  upon  tbe  lease 
dispenses  wl,tfa  the  nec^slty  of  any  inquiry 
into  Uie  sufficiency  of  the  evidence  to  sustain 
the  finding  that  the  premises  were  not  re- 
pairable within  sixty  days.  Nor  is  It  Im- 
portant to  examine  the  finding,  also  assailed 
by  appellant,  that  the  lessw  used  reasonable 
diligence  In  repairing  tbe  premises.  Whether 
the  premises  could  he  repaired  within  a  given 
time,  or  whether  they  were  repaired  diligent- 
ly or  at  all,  does  not  concern  the  appellant  if 
hla  lease  ended  on  tbe  dfv  at  the  fire  by  rea- 
son of  the  fact  that  tbe  premiaea  had  been 
rendered  wholly  unfit  for  occupancy. 

[4]  It  Is  claimed  that  the  court  erred  In 
certain  rnllngs  on  the  admission  of  evidence, 
bat  tbe  evidence  involved  all  bore  on  the  Is- 
sue of  -  the  Ume  within  which  Uie  piemlsea 
could  have  been  repaired.  If  error  was  ocon- 
mltted  in  any  of  these  rulings,  it  was  not 
prejudicial. 

[6,  II  The  only  other  point  raised  by  appel- 
lant is  that  it  should  have  been  given  judg- 
meat  for  a  porttcm  of  tbe  Fetonary  rent  paid 
l>y  it  In  advance.  The  Hre  occurred  oa  the 


16th  day  of  the  month.  Tbe  fire  clause, 
which  we  have  already  quoted  In  full,  pro- 
vided that,  upon  the  occurrence  of  any  of 
three  events,  the  "lease  shall  cease  and  be- 
come null  and  vbld  from  the  date  of  such 
damage  or  destruction,  and  the  lessee  shall 
Immediately  surrender  said  premises,  and  all 
interests  therein,  to  the  lessor,  and  said  les- 
see shall  pay  rent  within  this  term  only  to 
the  time  of  suet  surrender."  It  is  settled 
in  this  state  that  a  tenant  who  has  taken  pos- 
session of  the  leased  premises  and  paid  his 
rent,  or  a  part  of  It,  In  advance,  as  required 
by  the  terms  of  the  lease,  cannot,  in  the  ab- 
sence of  any  covenant  in  the  lease,  recover 
the  rent  so  paid  in  case  of  the  destruction  of 
the  premises  by  fire  without  any  fault  of  ei- 
ther party  to  the  lease.  Harvey  v.  Wels- 
baum,  159  Cal.  265,  113  Pac.  656,  33  L.  R.  A. 
(N.  S.)  540,  Ann.  Gas.  1912B,  1115.  And  this 
is  true  even  though,  by  tbe  terms  of  the  lease, 
or  under  a  statute,  the  destruction  of  the 
premises  terminates  the  lease,  appel- 
lant was  not  therefore  entitled  to  repayment 
of  a  proportion  of  the  February  rent  unless 
the  lease  contained  a  covenant  for  such  re- 
payment. The  appellant  relies  on  the  provi- 
sion that  the  lessee  shall,  in  certain  events, 
"surrender  said  pKmlses  *  *  •  and  said 
lessee  shall  pay  rent  within  this  term  only 
to  the  time  of  such  surrender."  This  is  not 
a  covenant  to  repay,  In  whole  or  in  part,  any 
installment  of  rent  which  had  become  dne 
and  been  paid  prior  to  the  fire.  It  merely 
dedaxes  that  the  tenant  shall  not  be  called 
upon  to  pay  any  further  rent  after  ttarten- 
dering  ttie  premises.  But,  If  the  language  re- 
lied m  could  be  given  tbe  effect  claimed  for 
It,  tbe  Tight  to  repayment  would  arise  only 
upon  the  tenant's  surrender  of  tbe  premises. 
There  is  neither  all^tlon,  proof,  nor  find- 
ing that  the  ptalntUt  surrendered  the  presH 
Ises  at  any  time  which  would  entitle  it  to  a 
refund  of  any  part  of  the  BUvnaxy  rent.  In 
any  view,  the  burden  was  on  tbe  plftintlff  to 
allege  and  prove  such  surrender. 

The  judgment  and  tbe  order  denying  a  new 
trial  are  affirmed. 

We  concur:  ANGBLLCWrn,  O.  J.; 
SHAW.  J. 
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JENSEN  T.  LIOHTENSTBIN  et  al. 
(No.  2680.) 
(Supreme  Ooort  of  Utah.   Jan.  9,  1816.) 

1.  HOBTQAOES   (S  659*)  —  FOBEOLOSUBS  —  AO- 
TIONS. 

Under  Gomp.  Laws  1007,  S  3488,  declare 
ing  there  can  be  but  one  action  for  the  recoverj 
of  an;  debt  secured  hy  a  mortease,  no  personal 
judgment  is  authorised  in  such  an  action  until 
after  the  mortgaged  propert^'bas  been  sold  and 
the  proceeds  derived  from  the  sale  applied  to 
the  payment  of  the  debt  and  then  only  for  the 
deficiency.! 

[Ed.  Note.— For  other  cmsb,  eee  Hortnges, 
Cent  Dig.  81  1692,  1000^0603,  1606-1608; 
Dec  Dig.  {  559.*] 

2.  MOBTGAQES   (J  681*)  —  FOBBCLOSITBl  —  Afl* 
SBSaUENT  OF  ATTOBNBTS'  FEBS. 

In  a  anlt  to  foreckwe  a  mortgaxe,  the  conrt, 
In  determining  what  is  a  reasonable  attorney's 
fee  may,  whether  he  has  or  has  not  sufficient 
data,  call  to  bis  assistance  attorneys  engaged  in 
the  practice  and  take  their  Judgment  nnder 
oatii  respecting  what  would  be  a  leannable 
amount.' 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Out.  Dig.  K  211%,  1608-1679;  Dec  Dig.  J 

B81,*l 

8.  MoBTOAOBs  ^  681*)— FoBEousuBB— ArroB- 

NETS'    FBEB  —  "ReABOHABLB  ATTOBNBT'B 

Fee." 

Comp.  Laws  1907,  fS  8504,  3606,  declare 
that  in  all  cases  of  foreclosure  Vhen  an  attor* 
ney's  fee  is  claimed  no  amount  shall  be  allowed 
greater  than  the  sum  which  shall  appear  by  the 
evidence  to  be  actually  charged  by  lind  to  be 
paid  to  the  attorney,  and  that  the  attorney's 
fee  shall  be  fixed  by  the  court  in  which  the  pro- 
ceedings ere  had,  any  stipulation  in  the  mor^ 
gage  to  the  contrary  notwithstanding.  A  note 
secured  by  a  mortgage  provided  for  a  10  per 
.  cent  attorney's  fee,  while  the  mortgage  provided 
for  a  reasonable  attorney's  fee.  Mel4,  that  un- 
der the  statutes  only  a  "reasonable  attorney's 
fee"  should  be  allowed,  by  which  Is  meant  one 
reasonable  under  all  the  facts  and  circumstanc- 
es, and  it  is  error  for  the  court  to  Sz  a  10  per 
cent  attorney's  fee  without  determining  wheth- 
er it  is  a  reasonable  one.> 

[Ed.  Note.— For  other  case^  see  Mortgages, 
Gent  Dig.  {{  211%,  1669-1079;  Dec.  Dig.  i 
681.* 

For  other  definiticHis,  see  Words  and  Phrasee, 
Ftnt  and  SecoDd  Series,  Reasonable  Attorney  s 
Fee.] 

4.  Mobtgagbs  (i  681*)— OonsTBUonon— LzBN. 

Where  a  mortgage  provided  that  In  case  of 
foreclosure  the  mortgagor  should  be  liable  for 
a  reasonable  attorney's  fee,  the  attorney's  fee 
allowed,  becomes  a  lien  on  the  property  secured 
by  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  SI  211%,  1668-1679;  Dec.  Dig.  )| 
681.*1 

6.  Exceptions,  Bill  op  ($  41*)— Tncs  or  Fnr 

XNG. 

Comp.  Laws  1907,  S  3286,  provides  that  a 
party  desiring  to  have  exceptions  settled  in  a 
hill  may  within  30  days  after  service  of  notice 
of  the  entry  of  Judgment  serve  the  bill  upon 
the  adverse  party.  Plaintiff  wbo  recovered  serv- 
ed notice  of  entry  of  judgment,  and  defendant 
thereupon  served  a  copy  m  the  proposed  bill  of 
exceptfons.'  As  defendants  Incorporated  in  their 


■  BoucofsU  T.  Jscolwen,  SS  Utah,  US,  IM  Pa&  U7, 
J6  L.  a.  A.  (N.  8.)  8BB. 

■  Karts  V.  SsnlUrlum  Co.,  37  Utah,  SIX.  108  Pac.  U. 

■HcCornlck  v.  Swem,  S6  Utah,  7.  102  Paa  626,  20 
Ann.  Cas.  13S8;  Bank  V.  Nelson.  S8  UUll,  169-198,  111 
Pac.  907. 


bill  only  BO  mach  of  the  proceedings  material  to 
their  appeal,  plaintiff  wbo  objected  to  a  portion 
of  the  judgment  attempted  to  perfect  a  second 
bill  of  exceptions.  Held,  that  plaintiff  was  not 
entitled  to  notice  of  entry  of  jadgment  in  ordor 
to  start  limitations  against  the  fiung  of  his  bill. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
BUI  of,  Cent  Dig.      65-71;  Dec.  Dig.  i  41.*] 

6.  Bills  and  Notes  (|  126*)— CoNOTBDonow. 

Where  a  note  provided  that  if  interest 
should  remain  unpaid  for  30  days  then  the  prin- 
cipal sum  and  accrued  interest  shall  at  once  be 
due  and  payable  at  the  option  of  the  holder  of 
the  note  and  shall  draw  interest  at  the  rate  of 
12  per  cent,  the  holder  ol  the  note  Is  not  upon 
the  raaker'a  defaolt  in  the  paymmt  of  interest 
entitled,  where  be  did  not  declare  Uie  entire 
sum  due,  to  recover  12  per  cent  interest 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Di«.  IS  274-281;  Dec.  Dig.  { 
125.*] 

7.  Bills  and  Notbs  (\  126*)— Ihtekest. 

Where  a  note  provided  for  pajrment  of  In- 
terest in  regular  Installments  ana  tne  maker  de* 
faulted,  the  maker  became  liable  for  interest  on 
the  sums  in  default  at  the  rate  of  8  pw  oentr 
as  fixed  by  Comp.  Laws  1807,  f  1241. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
^te^  Gent  Dig.  {{  274r-281;   Dec.  Dig.  | 

Appeal  from  District  Court,  Salt  Lake 
County;  Geo.  G.  ArmstTong,  Judge. 

Action  F.  a  Jensen  against  M.  B.  Licb- 
tenst^  and  enotbw.  From  ttio  jndgmsit, 
defendants  appeal,  and  tdalntUT  cross^p- 
peAlB.  Berersed  and  lemanded,  with  dlreo- 
tlona. 

Lewis  LatsoD,  of  Mentl,  for  plaintilT. 
Frank  B.  Stephens,  Benner  X.  Smith,  Rob- 
ert B.  Porter,  and  Harold  M.  Stephens,  alt 
of  Salt  Lake  Cl(7.  defendants. 


FBIGK,  J.  nie  plaintiff  ccnunenced  Oils 
action  against  tbe  defendants  in  the  district 
conrt  of  Salt  Lake  county  toforedoBe  a  mort- 
gage given  to  secure  Oie  parment  of  Qie  t<A- 
lowli^  note: 

"Salt  Lake  City,  Utah,  June  26,  1909.  $10,- 
000.  Two  <2)  years  after  date,  for  value  re- 
ceived, we  jointly  and  severally  promise  to  pay 
to  Utah  Savings  &  Trust  Company,  or  order, 
ten  thousand  dollars,  with  interest  thereon  at 
the  rate  of  seven  per  cent  per  annum  from  date 
until  paid,  both  before  and  after  judgment  In- 
terest payable  Quarter-yearly  to  the  Utah  Sav- 
ings &  ^n^st  Co.,  wt>ose  receipt  fbr  same  shall 
be  accepted  without  the  presence  of  this  note. 
If  any  interest  remains  due  and  unpaid  for  the 
period  of  thirty  days  then  the  principal  sum  and 
bU  accrued  and  unpaid  interest  shall  at  once  be 
due  and  payable  at  the  option  of  the  holder  of 
this  note  and  the  principal  sum  and  all  unpaid 
interest  shell  then  draw  interest  at  the  rate  of 
twelve  per  cent  per  annum  until  paid.  The 
principal  sum  and  interest  payable  in  United 
States  gold  coin  at  the  banking  bouse  of  Utah 
Savings  &  Trust  Company,  in  Salt  Lake  City, 
Utah.  In  case  this  note  is  collected  by  an  at- 
torney either  with  or  without  suit  we  agree 
to  pay  tn  addition  thereto  ten  per  cent  of  the 
principal  amount  of  said  note  as  attoniey'a 
fees." 

The  acttott  was  brought  In  April,  1918,  and 
the  imly  prorlslim  In  the  mortgi«e  wUdi  Is 
material  upon  this  appeal  Is  the  following: 


•For  other  osms  ses  tuM  topic  and  section  NUUBBR  In  Dse.  Dlf.  *  Am.  Dig.  Key^No.  Series  *  R«'r  ladem 
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"If  the  indebtadoen  secured  hereby  sboald  be- 
come dne  and  payable  and  ttUs  mortgage  Is 
placed  in  the  baads  of  an  attorney  for  collec- 
tion,  the  mortgagors  agree  to  pay  five  per  cent, 
of  aucb  indebtedness  in  addition  thereto  as  costs 
of  collection;  in  case  foreclosure  proceedings 
herein  be  instituted,  the  mortgagors  agree  to 
pay  as  attorney's  fees,  a  reasonable  amount  \xl 
addition  to  the  indabtedneas  secored  thereby." 

The  com^alnt  In  In  Oie  uStial  form  In  fore- 
tHosare  actions.  Plaintiff,  however,  alibied 
that  thB  defendanta  had  made  defanlt  In  the 
payment  of  interest,  and  bad  paid  no  interest 
after  the  lOth  day  of  December,  1910.  and 
that  for  that  reason  in  30  days  tnm  that 
date,  to  wit,  from  January  6,  ^1,  acowdlng 
to  the  tenor  of  the  note  aecared  by  tb»  mort- 
gage in  question,  he  tnia  entitled  to  12  per 
cent.  Interest  upon  the  prindpal  and  npon  the 
interest  ranainlns  unpaid.  It  was  also  alleg- 
ed that  by  the  terms  of  said  note  the  defend- 
ant bad  agreed  to  pay  10  per  cent  of  the 
prindpal  sam  as  attozn^s  teea  In  the  event 
the  note  should  be  collected  by  an  attorney ; 
and  also  pleaded  the  clause  contained  in  the 
mortgage  concerning  the  payntent  of  at- 
torney's fees,  and  alleged  that  $1,000 
was  a  reasonable  attorney's  fee.  It 
was  farther  averred  that  the  plaintiff  was 
compelled  to  pay  $512.48  taxes  on  the  mort- 
gaged premises,  upon  which  sum  he  was  en- 
titled to  12  per  cent  Interest,  which  Is  the 
amount  fixed  by  our  statute. 

The  defendants  appeared  and  filed  an  an- 
swer to  the  complaint.  The  only  Issues 
presented  by  the  answer  related  to  the  rate 
of  Interest  and  the  attorney's  fee  claimed  by 
plaintiff;  the  defendanta  contending  that 
plaintiff  was  entitled  to  only  7  per  cent  in- 
terest and  to  a  sum  not  exceeding  $500  aa 
attorneys'  fees. 

[1-3], On  the  hearing  plaintiff  prodnced  the 
note  and  mortgage  in  evidence,  proved  the 
payment  of  taxes  as  alleged  in  the  complaint 
and  also  made  the  following  proof  respecting 
the  payment  of  attorney's  fees  (plaintiff  tea- 
tlfylng): 

*^  Now.  Mr.  Jensen,  relative  to  the  attor- 
ney^ fees  In  this  case,  have  yon  any  agreement 
as  to  wliat  amount  of  attorneys'  fees  you  are  to 
pay  for  the  services?  A.  A  thousand  dollars. 
Q.  And  with  whom  is  that  agreement?  A.  My 
attorney,  Lewis  Larson.  Q.  Is  that  contingent 
npon  th«  result  of  this  case  in  any  way?  A. 
fillers  la  nothing  said  about  the  result  of  the 
case  in  our  agreement  Q.  Tour  understandiog 
is  that  yon  are  topay  $1,000  for  my  services  in 
this  case?  A.  Yes,  sir.  Q.  And  you  faave 
agreed  to  do  so?   A.  Tes,  sir.   •   «   *   After  I 

{mrcbased  the  note  and  mortgage,  they  were 
eft  with  the  Utah  Savings  &  Trust  Company 
for  collection.  I  wrote  a  nottos  to  tlie  tmst 
company  autboriEing  Mr.  Larson  to  raoeiva  all 
of  the  papers  pertaining  to  this  mortgage." 

The  foregoing  is  substantially  all  the  art 
dence  prodnced  by  the  plaintiff,  and  tba 

fendants  offered  non& 

The  court  found  the  amount  due  upon  the 
note  and  mortgage,  Including  interest  to  Jan- 
nary  14,  1014,  to  be  $12,173.87,  npon  wbtoh 
sum  it  allowed  plaintiff  7  pa  cwt  interest 
after  jndgment  Tlu  court  slao  found  that 


the  plaintiff  was  entitled  to  the  sum  of  $558.- 
S4  for  taxes  paid,  which  includes  12  per  cent 
Interest  The  court  further  found  "that  a 
reasonable  attorney's  fee  herein  is  $1,000," 
and  that  the  jdaintiff  had  agreed  to  pay 
said  sum  to  his  attorney  as  an  attorney's 
fee  in  this  case,  and  the  attorney's  fee,  as 
well  OS  the  other  sums  found  due,  were  de- 
clared to  be  secured  by  the  mortgage  afore- 
said. A  decree  of  foreclosure  was  according- 
ly entered  on  the  28tb  day  of  January,  1914, 
and  the  n»rtgaged  premises  were  ordered 
sold  to  satisfy  the  several  sums  of  mon^, 
with  Interest  as  aforesaid.  Both  parties  ap* 
peal  from  the  judgment 

The  defendants,  upon  their  appeal.  In  sub* 
stance,  insist  that  the  court  erred:  (1)  In 
allowing  $1,000  attorney's  fee,  and  In  allow- 
ing any  sum  In  excess  of  $500 ;  (2)  in  declar' 
Ing  said  attorney's  fee  a  lien  upon  the  mort- 
gaged pronlses;  (3)  In  adding  the  accrued 
and  unpaid  Installments  of  interest  to  the 
principal  up  to  January  14,  1914,  the  ctate 
the  court  announced  Its  oral  ded^on,  and  In 
allowing  Interest  on  tbe  interest  so  added 
aftor  judgment;  and  (4)  in  settling  and  al- 
lowing plalntifTs  bill  of  exceptions. 

It  la  insisted  that  the  court  erred  In  finding 
that  $1,000  ia  a  reasonable  attorney's  fee  for 
the  reason  that  there  Is  no  evidence  sustain- 
ing such  a  finding.  We  have  a  statute  (Comp. 
Laws  1807,  H  8504  and  8605)  which  reads  as 
follows: 

"Sec.  8504.  In  all  cases  of  foreclosure,  when 
an  attorney  or  counsel  fee  ia  claimed  by  the 
plaintiff,  no  other  or  greater  amount  shall  be 
allowed  or  decreed  than  the  sum  which  shall  ap- 
pear by  the  evidence  to  be  actually  charged  by 
and  to  be  paid  to  tbe  attorney  for  the  plaintiff; 
and  If  it  shall  appear  that  there  is  an  agree- 
ment or  understanding  to  divide  such  fees  be- 
twem  the  plaintiff  and  bis  attorney,  or  between 
the  attorney  and  any  other  person  except  an 
attorney  associated  with  him  in  the  cause,  only 
the  amount  to  be  retained  by  the  attorney  or 
attorneys  shall  be  decreed  as  against  the  defend- 
ant. 

"Sec  3506.  In  all  cases  of  foreclosure  by  pro- 
ceeding In  court  the  attomey'a  fee  shall  be  fixed 
by  the  court  in  which  the  proceedings  of  fore- 
dosnre  are  had,  any  stipulation  in  said  mort- 
gage to  the  contrary  notwithstanding." 

From  the  evidence  we  have  set  forth  It  Is 
apparent  that  the  plaintiff  attempted  to  com- 
ply, and.  as  we  think,  has  substantially  com- 
piled, with  the  provisions  of  section  3504, 
supra.  Defendant's  counsel,  however,  insist 
that  the  provisions  of  section  8505  were  not 
complied  with  either  by  the  court  or  counsel. 
As  we  have  seen,  the  court  found  $1,000  to 
be  a  reasonable  attorney's  fee.  The  note  pro- 
vided for  that  amount,  while  the  mortgage 
only  provided.  In  case  of  foreclosure,  for  a 
reasonable  attorney's  fee.  Under  our  statute 
(Compt  Laws  1907,  V  8498)  "there  can  be 
bat  one  action  for  the  recovery  of  any  debt 
or  the  enforcement  of  any  right  secured  by 
mortgage,"  and,  tmder  the  decisions  of  this 
court  (Boucofski  v.  Jacobsen,  36  Utah,  165. 
104  Pac.  117, 26  L.  R.  A.  [N.  S.]  898,  and  cases 
tbete  dte^  ao  personal  Judgment  la  author 
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Ized  In  sncb  an  action  until  after  the  mort- 
gaged property  has  been  sold  and  tbe  pro- 
ceeds derived  from  such  sale  are  applied  to 
the  payment  of  the  debt,  and  then  only  for 
the  defldency.  Snch  an' action  1b  therefore 
not  personal,  but  is  strictly  one  In  rem,  at 
least  until  n^r  the  mortgaged  property  Is 
sold  and  tbe  proceeds  thereof  have  been  ap- 
plied In  discharge  of  the  debt  Sections  3604 
and  3005,  no  doabt,  were  adopted  for  the  pur- 
pose of  protecting  debtors  against  being  re- 
quired to  pay  ^cesdve  attorney's  fees  in  fore- 
closure suite.  It  was,  bowever,  not  Intended 
tiiat  persomd  actions  upon  notes  should  be  af- 
fected by  these  sections.  Anything  therefore 
that  was  said  In  McComick  t.  Swem,  86 
rtab,  7,  102  Fbc  (SSfi,  20  Ann.  Cas.  1^  or 
in  Bank  t.  Nelson.  8S  ITtata.  109-198,  111 
Pac.  907,  upon  the  subject  of  attorney's  fees, 
has  no  application  here.  By  the  very  terms 
of  section  8605  it  Is  limited  to  "foreclosure 
suits." 

In  such  proceedings,  bowever,  the  trial 
court  cannot  escape  the  responsibility  of  de- 
termining and  declaring  what  amount  shell 
be  allowed  as  an  attorney's  fee,  regardless 
of  any  stipulation  of  the  parties  upon  that 
subject  that  may  be  contained  in  either  the 
note  or  mortgage.  By  a  "reasonable  fee," 
no  doubt,  is  meant  one  which  Is  reasonable 
under  all  the  facts  and  drcumstances  of  each 
case.  What  is  reasonable,  therefore,  in  a 
large  measure  at  least,  must  depend  upbn  the 
amount  in  controversy,  tbe  labor,  and  re- 
sponsibility Imposed  upon  the  attorney  in  ob- 
taining judgment,  as  these  things  may  have 
arisen  from  the  issues  presented  and  tried. 
2f  an  attorney  la  required  to  do  no  more  than 
to  prepare  the  formal  pleadings  and  decree  in 
a  default  case,  a  smaller  sum,  no  doubt, 
would  be  reasonable,  than  in  a  contested  case, 
end  especially  in  one  where  the  Issues  were 
numerous  and  where  Intricate  questions  of 
both  fact  and  law  arose  and  had  to  be  de- 
termined. It  should  not  be  assumed  by  the 
court  that,  simply  because  tbe  parties  have 
named  10  per  cent,  or  any  other  amount  in 
eitber  the  note  or  mortgage,  that  that  is  the 
amount  ttiat  should  be  allowed.  The  trial 
courts.  In  each  case,  become  familiar  with  all 
the  Issues,  know  Just  what  the  facts  and 
circumstances  developed  at  the  hearing  are, 
and  thus  are  In  a  position  to  arrive  at  an 
Intelligent  and  just  conclusion  respecting  the 
amount  that  should  be  allowed  as  the  reason- 
able fee  contemplated  by  our  statute.  In 
case,  however,  the  court  has  Insuffldent  data 
upon  which  to  base  a  finding,  or  even  though 
he  lias  snch  data,  he  may  nevertheless,  as 
pointed  out  In  Kurtz  v.  Sanitarium  Co..  37 
Utah,  313,  106  Pac.  14.  call  to  his  assistance 
attorneys  engaged  in  tiie  practice  and  take 
their  judgment  under  oath  respecting  tbe 
amount  that  would  be  reasonable  In  any 
given  caaew  While  the  court  In  tlie  case  at 
bar,  had  befrae  it  what  little  evidence  that 
was  nibmltted,  yet,  in  vlev  that  It  'allowed 


the  precise  amount  named  In  tbe  note,  tlie 
conclusion  Is  forced  upon  us  that  the  conrt 
was  controlled  by  ttie  amount  there  named, 
rather  tban  by  any  facts  and  drcnmstances 
that  were  deveiloped  in  tbe  case.  HiIb  la 
just  what  tSie  statnte  prohibited  the  court 
from  doing.  If  the  coarse  apparently  pox^ 
sued  In  this  case  la  permitted,  then  section 
3505,  supra,  is  practicaUy  nullified.  Wltlumt 
expiesdng  any  opinion  (and  in  view  our 
condnslons,  to  do  so  would  perhaps  be  im- 
proper at  this  lime)  rejecting  what  would 
constitute  a  reastmable  fee  In  this  caa^  and 
without  intimating  that  the  amount  allowed 
is  either  reasonable  or  otherwise,  we  are 
forced  to  tiie  condnslon  that  the  amount  al- 
lowed by  the  court,  for  the  reasons  stated, 
cannot  be  sustained  upon  this  record.  De- 
fendants' assignment  in  Uiat  regard  therefore 
must  prevail. 

[4]  We  cannot  agree  with  counsel,  how- 
ever, that  a  reasonable  fee  was  not  Inteoded 
to  be  secured  by  the  mortgage,  and  therefore 
should  not  be  declared  a  lien  upon  the  mort- 
gaged premises.  We  are  clearly  of  the  (vln- 
ion  that  It  was  the  manifest  purpose  and  in- 
tention of  tbe  parties  to  the  mortgage  that  a 
reasonable  attorney's  fee  should  be  secured 
thereby,  precisely  the  same  as  tbe  principal, 
Interest  and  taxes  mentioned  therein  were  to 
be  secured.  It  seems  almost  like  a  work  of 
supererogation  to .  attempt  to  demonstrate 
that  the  forcing  construction  Is  the  only 
proper  one  that  can  be  placed  -apon  tbe  mort- 
gage In  question.  If  therefore  It  were  not 
for  some  dedslons  tvam  the  California  Su- 
preme Court  for  whose  decisions  we  enter- 
tain the  highest  respect,  we  should  not  pause 
here  to  give  this  question  further  attentiou. 
In  view,  however,  that  counsel  vigorously  in- 
sist that  we  should  follow  those  dedslons,  we 
shall  briefly  refer  to  at  least  some  of  them. 
Tbe  cases  especially  relied  on  by  tbe  defend- 
ants hold  that  unless  the  attorney's  fees 
mentioned  In  the  mortgage  are,  in  apt  terms, 
made  a  lien  on  the  mortgaged  premises,  or 
are  dedared  to  be  secured  by  tbe  mortgage, 
they  are  not  a  lien  upon  the  mortgaged  prem- 
ises, but  are  only  a  personal  obligation  of  the 
mortgagor.  The  following  cases  so  hold: 
Clemens  v.  Imce,  101  Cal.  432.  35  Pac  1032 ; 
Sainsevain  v.  Luce,  4  Cal.  Unrep.  496.  35 
Pao.  1033;  Lee  v.  McCarthy,  4  Cal.  Unrep. 
498,  35  Pac.  1034;  Cooper  v.  McCarthy,  36 
Pac.  2;  1  Barnett  v.  Mulklns,  40  Pac.  115;  » 
Klokke  V.  Ebcalller,  124  Cal.  297,  56  Pac 
1113;  Oortelyou  v.  Jones,  132  Cal.  131.  64 
Pac.  119 ;  Orange  Grower^  Bank  v.  Duncan, 
133  Cal.  254,  65  Pac  469.  Upon  the  other 
hand,  in  the  following  cases  dedded  by  title 
same  court  it  was  held  that  under  the  terms 
of  the  mortgages  there  in  question  the  at- 
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toneys*  fees  vere  a  Hen,  namely:  O'Neal  t. 
Hart,  116  Cal.  69,  47  Pac.  826;  County  Bank 
T.  Goldtree.  129  GaL  160,  61  Pac.  785 ;  Peacby 
T.  Witter.  IBl  Cal.  316,  63  Pac  468;  Haensel 
T.  Padflc  States  S.  &  L.  &  B.  Co.,  135  CaL 
41,  67  Pac.  38;  Worth  t.  Worth,  ISS  Cal.  699, 
102  Pac  663. 

We  shall  not  review  all  of  those  cases,  nor 
attempt  to  reoraicUe  them.  We  shall  {raiuse 
long  enough,  however,  to  COTnpare  two  of 
those  decisions.  In  Elokke  t.  EscaUler,  su- 
pra, which  falls  within  the  first  group  of 
cases  cited,  the  mortgage  contained  the  fol- 
lowing provision: 

Upon  default  "tbe  morteagee  toay  foreclose 
this  mortgage,  and  may  include  in  said  foreclo- 
sure a  reasonable  coonsel  fee,  to  be  fixed  by 
the  court,  together  with  all  payments  made  by 
the  mortgagee  for  insurance  ui>on  the  buUdings 
on  said  premises,  and  for  any  adverse  claims 
to  the  mortgaged  property,  for  searching  title 
to  tbe  mortgaged  premises,  to  the  ezeCntioa 
hereof,  and  tor  taxes  on  said  premises,  other 
than  the  taxes  on  this  mortgage,  or  the  money 
hereby  secured,  all  of  which  payments  the 
mortgagee  is  hereby  authorized  to  make  and 
the  same,  with  interest  thereon  at  the  same 
rate  as  provided  in  said  promissory  note,  shall 
be  deemed  to  be  secured  oy  this  mortgage  and 
payable  to  the  mortgagee  or  assigns  in  and 
out  of  tbe  proceeds  of  the  sale  under  said  fore- 
closure." 

It  was  held  that  all  the  things  enumerated 
above  were  secured  by  the  mortgage  except 
the  attorney's  fees.  We  cannot  understand 
how  the  court  arrived  at  any  such  conclusion. 
As  we  read  the  stipulation  contained  in  the 
mortgage,  which  we  have  set  forth  above, 
the  attorneys'  fees,  under  any  reasonable  con- 
stmction,  were  secured  thereby,  precisely  the 
same  as  were  the  insurance  money,  the  taxes, 
and  other  items  of  expense. 

In  the  case  of  Worth  v.  Worth,  supra,  which 
Is  found  in  the  second  group  of  cases  cited 
above,  it  was  said: 

"Tbe  language  of  tbe  mortgage  as  to  coun- 
sel fees  is  practically  the  same  as  that  contain- 
ed in  the  mortgage  in  Kltdtke  v.  Escailler,  124 
CaU  297  [50  Pac  1113],  where  it  was  held 
that  the  counsel  fees  were  not  secured  by  the 
mortgage.  But  this  case  differs  from  that  in 
that  the  note  here  contains  a  provision  for 
'seven  per  cent  on  principal,  as  attorneys'  fees 
in  such  suit,'  in  the  event  suit  is  commenced 
to  enforce  payment  of  the  note.  The  mortgage 
was  given  to  secure  "said  note,'  which  included 
the  coDtmct  to  pay  the  attorney  fee  provided 
for  therein.  Tbe  attorney  fee  was  therefore 
secured  by  the  moitgage.'*^ 

As  we  read  the  CaUfomla  cases  cited  in 
the  first  group,  many  of  them  contained  much 
stronger  language  from  which  it  was  ap- 
parent that  the  parties  to  the  mortgages 
there  in  qnestifHi  Intended  to  secure  the  atr 
tomeys'  tees  as  well  as  the  principal  and  in- 
terest, than  is  the  language  quoted  from 
Worth  T.  Worth,  and  yet  the  conclu^ons  of 
tbe  same  court  in  the  two  groups  ot  cases  are 
diametrically  opposed  to  each  other.  We  are 
unable  to  reconcile  tbe  California  cases 
on  this  questlm. 

The  Supreme  Court  of  New  Uexlco,  In  tiie 
case  of  Armljo  v.  Henry,  14  N.  H.  181,  89 
Pac  805,  2S  L.  B.      <N.  S.)  275,  dlscusse* 


the  rule  which  ivevails  upon  this  questloo  In 
California,  and  it  Is  there  said,  "The  weight 
of  authority  Is  against  the  rale  laid  down 
by  the  California  courts."  Hence  that  court 
refused  to  follow  the  California  cases.  We 
agree  with  the  Supreme  Court  of  New  Mex- 
i&i  in  the  statement  Just  quoted.  Moreover, 
In  this  jurisdiction  the  trial  courts  have  al- 
ways construed  provisions  to  pay  attorneys* 
fees  like  the  one  In  question  as  being  a  lien 
upon  the  mortgaged  premises.  While  such 
a  construction  has  never  been  passed  on  or 
approved  by  this  court,  yet,  in  view  that  In 
our  Judgment  It  was  clearly  the  intention 
of  both  the  mortgagors  as  well  as  the  mort- 
gagee to  secure  a  reasonable  attorney's  fee 
by  entering  Into  the  stipulation  In  the  mort- 
gage, we  do  now  approve  such  a  construction. 
We  further  hold  that  under  our  statute  tbe 
question  respecting  the  payment  of  an  at- 
torney's fee  is  a  matter  of  contract,  but  what 
is  a  reasonable  fee  in  each  case  must  be  de- 
termined by  the  court. 

The  contention  that  the  court  erred  In  add- 
ing the  accrued  and  unpaid  interest  to  the 
principal  and  In  allowing  interest  at  7  per 
cent  on  the  whole  amount  of  principal  and 
Interest  Is  untenable.  As  we  shall  endeavor 
to  show  hereafter,  the  plalntifTs,  and  not  the 
defendants',  legal  rights  were  Invaded  by  the 
court's  ruling  In  that  regard. 

[E]  The  contention  that  the  court  erred  In 
settling  and  allowing  the  plaintiffs  bill  of  ex,- 
ceptions  is  well  taken.  The  court's  ruling  Is 
In  the  teeth  of  all  the  former  decisions  of  this 
court  upon  that  question.  The  record  shows 
that  the  Judgment  or  decree  was  filed  and  en- 
tered January  28,  1914,  and  that  on  May  25, 
1914,  plalntifTs  counsel  served  notice  of  the 
decision  upon  defendants'  counsel.  That  no- 
tice set  in  motion  the  time  from  which  de- 
fendants were  required  to  prepare  and  serve 
a  bill  of  exceptions  under  the  provisions  of 
Comp.  Laws  1907,  {  3286.  From  the  service 
of  that  notice  defendants  had  30  days  within 
which  to  prepare  and  serve  their  proposed 
bill  of  exceptions,  unless  they,  wlthlu  said 
30  days,  obtained  an  order  from  the  court 
or  Judge  for  additional  time.  This  Is  not 
disputed.  There  Is  no  claim  that  the  de- 
fendants did  not  comply  with  the  provisions 
of  tbe  statute  or  tbe  rulings  of  this  court  111 
preparing,  serving,  having  allowed,  and  in 
filing  their  tdU  of  exc^ttions.  When  defend- 
ants therefore  signified  their,  intention  to  ap- 
peal, and  having  incorporated  Into  their  bill 
of  exceptions  only  so  much  of  tbe  proceed- 
ings as  they  deemed  material  to  Qwlr  appeal, 
the  plalntUt  also  attempted  to  have  settled 
and  allowed  bis  bill  of  excieptl<m8  in  which 
he  pn^nsed  to  Include  ^1  of  the  proceed- 
ings which  had  been  omitted  from  defend- 
ants' bill*  Tbe  plaintiff  bad,  however,  obtain- 
ed an  order  from  the  district  court  in  which 
he  was  given  to  and  including  April  10, 1014, 
within  which  to  pr^re  and  serve  a  proposed 
bill  of  exc^tiuiSi  and  also  obtained  a  fur* 
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tber  order  extending  tals  time  to  do  so  to 
May  20, 1914.  The  plaintiff,  however,  did  not 
prepare  his  bill  within  the  time  aforesaid; 
nor  did  he  obtain  any  farther  order  extend- 
ing his  time,  but,  notwithstanding  his  failure 
to  do  so,  he,  on  June  16, 1914,  served  his  pro- 
posed bin  of  exceptions,  and  the  court,  over 
the  objections  of  the  defendants,  on  June  25tb 
following,  settled  and  allowed  the  same. 
Counsel  for  defendants  contend  that,  because 
the  proposed  bill  was  not  served  within  the 
time  fixed  by  the  court  under  the  repeated 
ruling  of  this  court,  the  district  court  wajs 
without  power  to  settle  and  allow  the  propos- 
ed bilL  The  only  answer  plaintiff  makes  to 
this  contention  Is  that  under  the  provisions 
of  section  3286,  supra,  he  was  entitled  to  no- 
tice (tf  the  decision  from  defendants'  coun- 
sel, and,  in  view  that  no  such  notice 
was  served  upon  him,  therefore  bis  time 
within  which  to  prepare  and  serve  a  propos- 
ed bill  of  exceptions  bad  not  commoiced  to 
nm  ^en  bis  pn^iosed  bill  was  in  fact 
serred.  To  hold  tliat  the  Legialatare  Intend- 
ed that  both  parties  most  serve  and  are  en- 
titled to  notice  ot  the  entry  of  a  dedsifm  In 
a  partlCDlar  case  is  to  hold  12tat  it  Intended 
something  unreasmable.  If  not  absurd.  The 
whole  purpose  of  the  statute  is  to  give  the 
aggrieved  party,  who  may  intend  to  appeal, 
sufficient  time  within  wliicb  to  prepare  and 
serve  his  proposed  bill  of  exceptions,  in 
which  either  all  or  so  much  of  the  proceed- 
ings of  the  trial  court  may  be  set  forth  as 
may  be  deemed  necessary  to  such  appeal. 
The  notice  provided  for  in  the  section  is  In- 
tended to  set  the  time  In  motion  within 
which  the  proposed  bill  of  exceptions  must 
be  prepared  and  served.  Now,  Is  it  reason- 
able to  suppose  that  the  party  who  prepare 
and  serves  the  notice,  which  must  contain 
a  statement  of  the  time  that  the  decision  was 
filed,  is  entitled  to  a  further  notice  of  what 
he  must  be  conclusively  presumed  to  know? 
Is  not  the  notice  which  he  prepares  and 
serves  upon  his  adversary  also  notice  to  him 
of  what  it  contains?  Why  should  It  be  held 
to  Impart  notice  to  ttie  person  upon  whom 
served  but  not  upon  him  who  is  required  to 
prepare  and  serve  it?  As  already  Intimated, 
to  so  hold  would,  in  our  Judgment,  lead  to 
an  absurdity.  Under  all  of  our  holdings, 
therefore,  the  court  was  without  power  to 
settle  and  allow  plaintiff's  proposed  bill  of 
exceptions  and  therefore  we  cannot  consider 
it  for  any  purpose. 

[6]  This  brings  us  to  plaintiff's  appeal. 
While,  as  we  have  seen,  we  cannot  consider 
his  bill  of  exceptions  or  the  evidence  therein 
preserved  for  any  purpose,  yet  there  is  at 
least  one,  perhaps  two,  of  the  assignments  of 
error  which  plaintiff  Is  entitled  to  have  re- 
viewed upon  the  Judgment  roll  and  upon  de- 
fendants' bill  of  exceptions  when  considered 
with  the  judgment  roll.  The  first  assignment 
of  error  of  that  character  is  that  the  court 
exred  In  tbe  construction  of  the  note  In  i^ues- 


tlon  respecting  the  rate  of  Interest  the  plain- 
tiff is  entitled  to  thereunder.  As  we  pointed 
out,  plaintiff.  In  his  complaint,  prayed  for  12 
per  cent,  haterest  from  and  after  January  6, 
1911,  which  was  30  days .  after  defendants 
made  deftinlt  in  the  payment  of  interest. 
Plaintiff  does  not  claim  that  he  exercised  the 
option  of  declaring  tbe  principal  due  and  pay- 
able, as  he.  In  case  of  default  in  payment  of 
Interest,  was  authorized  tg  do  by  the  terma 
of  the  note.  He,  however,  contends  that  in 
order  to  entitle  him  to  the  btcreased  rate  of 
Interest  it  was  not  necessaiy  that  he  should 
declare  tbe  note  due  and  payable,  but  that  he 
was  entitled  to  the  12  per  cent  after  a  de- 
fault liad  continued  for  30  days.  While  it 
is  true  that  unless  defendants  made  default 
in  the  payment  of  Interest  the  increased  rate 
could  not  be  enforced,  yet  it  is  also  true  that 
the  default  alone  did  not  give  the  right  to  de- 
mand 12  per  cent,  interest  instead  of  the  T 
per  cent,  stipulated  in  the  first  sentence  of 
the  note.  The  note  must  be  construed  and 
considered  as  a  whole.  The  principal  prom- 
ise or  obligation  in  the  note  respecting  the 
payment  of  Inters  is  ttiat  it  bears  Interest 
at  the  rate  of  "seven  per  cent  per  annum 
from  date  until  paid  both  before  and  after 
judgment"  Then  comes  the  snbsidlary  prom- 
ise, namely,  that  the  interest  Is  payable 
"quarter-yearly."  This  la  followed  by  the 
condition; 

"If  any  interest  remalna  due  and  unpaid  for 
a  period  of  thirty  days,  then  the  principal  sum 
and  all  accrued  and  unpaid  interest  shall  at 
once  be  due  and  payable  at  the  option  of  the 
holder  of  this  flot«,  and  the  principal  sum  and 
all  unpaid  interest  i AoU  th«n  draw  interest  at 
tbe  rate  of  twelve  per  cent  per  annum  antil 
paid."    (Italics  ours.) 

To  our  minds,  this  means  simply  this: 
That  the  note  l>ears  7  per  cent  Interest,  pay- 
able quarterly.  If,  however,  the  payee  makes 
default  in  the  payment  of  interest  and  re- 
mains In  default  for  a  period  of  SO  days  or 
more,  then  the  holder  of  the  note  may  de- 
clare the  principal  pum  due  and  payable 
forthwith,  and,  in  case  be  does  bo,  as  ex- 
pressed In  the  note,  It  "shall  then  draw  in- 
terest at  the  rate  of  twelve  per  cent  per  an- 
num until  paid."  The  word  "then"  Is  used 
in  the  note  as  denoting  consequences,  or 
pointing  to  a  result  and  has  the  same  mean- 
ing and  effect  as  though  the  phrase  "In  that 
case"  or  "In  such  case"  had  been  used.  That 
Is,  if  the  interest  Is  not  paid  and  the  bolder 
of  the  note  exercises  the  option  given  hlm^ 
then — that  is.  In  that  case,  or  in  such  event — 
the  rate  of  Interest  shall  be  Increased  to  12 
per  cent.  In  order  to  have  that  effect  how- 
ever, the  defendants'  default  in  the  payment 
of  Interest  and  the  exercise  of  the  option  to 
accelerate  the  maturity  of  the  note  must  con- 
cur. If  therefore  at  any  time  after  30  days' 
default  In  payment  of  interest,  and  before 
the  note,  according  to  its  terms,  had  matured, 
the  plaintiff  had  exercised  the  option,  he 
would  have  been  entitled  to  demand  and  re- 
oelTB  12  per  cent  Interest;  bot,  not  baring 


Digitized  by  Google 


Utah) 


JENSEK  T.  lilOHTENSTEIN 


1041 


doue  so.  be  la  limited  to  the  7  per  cent 
named  In  the  note,  so  Car,  at  least  as  the 
principal  Is  concerned.  The  following  cases. 
In  our  Judgment,  clearly  pass  upon  and  sus- 
tain our  views  upon  this  subject:  Mortgage 
Trust  Co.  T.  Bach,  69  Kan.  749,  77  Pac  MB ; 
Keys  V.  Lardner,  55  Kan.  331,  40  Pac.  644 ; 
Kennedy  t.  Gibson,  68  Kan.  612, 75  Pac.  1044. 

[7]  Although  the  plaintUE  is  not  entitled 
to  12  per  cent  Interest,  as  we  have  Just  held, 
yet  we  think  the  court  erred  In  comiHiting 
the  Interest  to  which  he,  under  our  statute 
(Comp.  Laws  1907,  S  1241),  la  actually  en- 
titled. In  view  that  plaintiff  failed  to  exer- 
cise the  option  to  demand  12  per  cent  inter- 
est, there  is  no  express  contract  between  the 
parties  concernlog  the  rate  of  interest  on  ac- 
crued and  unpaid  interest  after  it  became  due 
and  payable  at  the  end  of  each  quarter.  In 
such  case  our  statute  (section  1241,  supra), 
fixes  the  rate.   That  section  provides: 

"The  legal  rate  of  interest  upon  the  loan 
or  forbearance  of  any  money,  «  •  •  shall 
be  e^ht  per  cent  per  annum.** 

Defendants  had  promised  to  pay  the  Inter- 
est quarterly.  There  thus  fell  dne  at  the 
end  at  each  Quarter  ttie  sum  of  flTO  as  In- 
terest This  amount  was  owing  from  de- 
fendants to  the  plaintiff  at  the  end  of  each 
quarter  after  tiie  6th  day  of  December,  1910, 
when  the  last  Interest  was  paid  as  found  by 
the  court  If  defendants  had  paid  plaintiff 
the  Interest  when  due,  he  could  have  re- 
loaned  it  to  them,  or  eould  have  loaned  it  to 
any  one  else,  and  could  have  contracted  for 
any  rate  of  Interest  not  exceeding  12  per 
cent  per  annum.  In  case,  however,  the  loan 
had  been  made  and  no  rate  of  Interest  was 
agreed  upon,  the  statute  would  have  sup- 
piled  the  omission  by  fixing  8  per  cent  as  the 
legal  rate.  The  plaintiff  therefore  was  as 
much  entitled  to  Interest  upon  the  unpaid  In- 
terest as  though  it  had  been  paid  to  him 
when  due  and  be  had  reloaned  It,  and,  In  view 
that  no  rate  was  agreed  upon,  the  legal  rate  of 
S  per  cent  applied.  The  court  therefore 
should  have  awarded  plaintiff  8  per  cent  Inter- 
est per  annum  upon  each  quarterly  Installment 
of  Interest  amountli^  to  fl76  from  the  time  It 
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became  doe  until  0>e  principal  and  Interest 
were  mailed  Into  Judgment,  to  wit  to  the 
28th  day  of  January,  1914.  When  therefore 
the  sereral  aams  of  $175,  with  Interest  there- 
on at  the  rate  of  8  per  cent,  per  annum  from 
the  date  they  severally  became  due  ontU  the 
Judgment  was  entered  as  aforesaid,  are  aU 
added  to  the  principal,  the  total  amount  la  the 
amount  for  which  Judgment  should  be  en- 
tered. When  that  amount)  Is  asoertained, 
then  the  agreement  In  the  note  again  con- 
trols which  provides  fbr  Interest  at  the  rate 
of  7  per  cent  per  annum  after  Judgment. 

In  view  that  t2ie  plaintiff  has  no  bill  of 
exceptions,  we  cannot  consider  the  other 
assignments  of  error  on  Us  appeal 

For  the  reasons  stated,  therefore,  the  find- 
ings and  Judgment  must  be  modified.  The 
case  is  therefore  remanded  to  the  district 
court  of  Salt  I^ake  county,  with  directions: 
(1)  To  set  aside  Its  findings  In  which  tiie  at- 
torney's fees  are  fixed  at  the  sum  of  fl,000, 
and  to  hear  any  competent  evidence  the  par- 
ties, or  either  of  them,  may  offer  upon  the 
question  of  what  amount  should  be  fixed  In 
this  case  as  a  reasonable  fee,  and,  after  hear- 
ing such  evidence,  or  any  other  competent 
evidence  upon  that  subject  that  the  court  may 
call  for  <m  its  own  motion,  to  fix  a  reason- 
able snm  as  an  attorney's  fee  as  contemplat* 
ed  by  section  3605,  independently  of  the  pro- 
vision contained  in  the  note;  (3)  to  deter- 
mine fbe  amount  of  IntereiA  at  the  rate  o£ 
8  per  cent  per  annum  that  plaintiff  Is  en- 
titled to  npon  the  accmed  and  unpaid  In- 
stellmenta  of  Interest  from  the  respective 
dates  the  several  Installments  became  due 
until  the  28th  day  of  January,  1914,  and  aft- 
er adding  all  of  the  accrued  interest  to  the 
principal  modify  the  Judgment  accordingly; 
(3)  to  enter  Judgment  as  modified  as  of  the 
date  of  January  28,  1914,  which  Judgment 
shall,  ,from  that  date,  bear  Intaxst  at  the 
rate  of  7  per  cent,  per  annum.  In  all  other 
respecte  the  findings  and  Judgment  are  af- 
firmed. Kelther  party  to  recover  coste  on 
this  appeal. 

STBAUP,  0.  J.,  and  UcOABTY,  X,  concur. 
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DUGGINS  T.  OOLBT. 
(Bniiteme  Court  of  XJtfh.    Jan.  9,  101B.) 

1.  Damaobs  (I  222*)— Bbbaoh  of  Contbaot— 

FiHDinaB. 

Defendant  sold  to  plaintiff,  in  exchange  for 
a  tract  of  land  at  an  agreed  price,  a  flock  of 
abeep,  which  he  -agreed  to  have  registered  before 
a  fixed  date.  Before  that  date  plaintiff  sold  the 
sheep  to  others,  with  an  agreement  to  have  them 
registered.  Some  of  the  sheep  were  not  regis- 
tered by  defendant,  aild  plaintiff  compromised  the 
claima  of  his  buyers  against  him  for  failure  to 
register  the  sheep,  and  then  brought  action  for 
the  breach  of  the  contract  by  defendant.  The 
court  found  that  the  registering  of  sheep  adds  to 
their  market  value,  and  that,  by  liie  failure  of 
defendant  to  have  the  sheep  registered,  pliain- 
tlff'a  actual  damages  were  a  sum  equal  to  the 
amount  for  which  he  compromised  with  his  buy- 
era,  but  there  was  no  finding  as  to  the  number 
of  sheep  which  were  not  registered  or  the  market 
value  of  unreiristered  sheep  of  the  kind  and 
quality  sold.  Beld,  that  the  finding  was  insuffi- 
cient for  not  stating  facta  from  which  it  ap- 
peared that  plaintiff  suffered  the  amount  of  dam- 
ages thendn  stated  or  any  damages. 

[Ed.  Note.~For  other  cases,  see  Damages, 
Cent.  Dig.  11  S63-6Q6;  Dee.  Dig.  |  222.*] 

2.  Sales  (|  418*)  —  Breach  of  Coittbaot  — 
Measubb  of  Damaobs. 

The  legal  measure  of  plaintiffs  dam.ages  in 
that  action  was  the  difference  between  the 
agreed  value  of  the  land  given  in  exchange  for 
the  sheep,  and  the  reasonable  market  value  of 
the  sheep  unregistered,  though  plaintiff  may  have 
paid  hia  buyers  more  than  that  in  his  voluntai^ 
settlement  with  them ;  but,  if  the  amount  of  his 
settlement  was  less  than  the  legal  measure  of 
damages,  he  could  recover  only  that  amount. 

[Ed.  Mote.— For  other  cases,  see  Sales,  Cent 
Dig.  SS  1174-1201;  Dec.  Dig.  {  418.*] 

3.  Appeal  asd  Bbbor  {{  846*)— Review  — 
Findings  bt  Supbemx  Ooubt. 

In  an  action  at  law  the  Supreme  Court  can- 
not ezamine  the  evidence  to  determine  what  the 
findings  should  have  been  on  a  particular  ques- 
tion upon  which  no  findings  were  made  by  the 
trial  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  EHg.  §S  3347-3362,  3366;  Dec. 
Dig.  §  846  *] 

Appeal  from  District  Court,  Sevier  Coun- 
ty; Joseph  H.  Erlckson,  Judge. 

Action  by  S.  M.  Duggins  against  Joseph 
Colby.  Judgment  for  plaintiff,  and  defend- 
ant appeals.   Reversed  and  remanded. 

John  F.  Ghidester,  of  Richfield,  and  Thor- 
man,  Wedgwood  &  Irvine,  of  Salt  Lake  City, 
for  ai^ellant  E.  E.  Hoffmann,  of  Rlcbfleld. 
for  respondent 

FRICK,  J.  The  plaintiff  commenced  this 
action  in  the  district  conrt  of  Sevier  count? 
to  recover  damc^es  for  a  breach  of  contract 
It  is  not  necessary  to  refer  to  the  pleadings. 
The  court  found  that  on  October  25, 1011,  the 
plaintiff  and  defendant  entered  into  a  con- 
tract in  writing  as  follows: 

"Know  all  men  by  these  presents:  That  I, 
Joseph  Colby,  of  Salina,  sell  to  S.  M.  Duggins, 
of  Gunnison,  for  his  relinquishment  right  of 
480  acres  of  land  in  Millard  county,  Joseph 
Colby  to  assume  all  money  due  on  same,  for  die 
following  property:  Lund  to  be  valued  at  six 
thousand  seven  hundred  and  twenty-eight  dol- 


lars. Sheep,  Jack  and  males  at  the  foUowiiu:: 
Prince  Jack,  $2^600;  sheep,  166  head,  ^200; 
mules,  two  head  at  f 200  each,  $400.  Pick  of 
balance  of  herd  if  we  need  any  for  to  make  up 
on  sheep,  at  150  not  over  200  head  to  be  taken 
unless  short  on  sheep  only  one.  All  sheep  to 
be  registered  sheep  only  three  old  sheep  to  be 
taken.  Value  of  all  sheep  to  be  $20  per  head. 
Eleven  bucks  to  be  average  of  herd  65  lambs. 
Herd  60  ewes.  Herd  39  yearlings  Aug.  2.  I, 
Joseph  Colby,  to  have  all  sheep  registered  tliat 
are  not  now  registered  by  the  Ist  of  Hardi, 
1912,  or  forfeit  $20  per  head." 

The  court  further  found  tbat  the  sheep  In 
qnestion  were  delivered  to  the  plaintiff,  and 
that  thereafter,  and  before  March  1, 1912,  be 
sold  and  delivered  a  number  of  the  sheep 
to  one  Bench,  another  number  to  one  Crane, 
and  the  remainder  to  one  Stlllman,  and  as 
part  consideration  of  said  sales  agreed  with 
said  purchasers  that  the  defendant  had 
agreed  to  register  said  sheep,  and  therefore 
the  plaintiff  agreed  that  he  would  have  them 
registered  on  or  before  March  1,  1912:  that 
the  defendant  failed  to  comply  with  the  con- 
ditions of  the  contract  entered  Into  between 
him  and  the  plaintiff,  in  that  defendant  fail- 
ed to  have  seven  head  of  the  sheep  that  were 
sold  to  said  Crane  registered,  and  hence  the 
plaintiff  was  compelled  "to  Tiolate  his  con- 
tract with  the  said  Crane,  and  the  plaintiff 
and  said  Crane  agreed  to  compromise  and 
settle  the  plaintiff's  violation  of  said  con- 
tract by  not  having  seven  head  of  sheep  regis- 
tered for  the  sum  of  $50,  which  the  plaintiff 
paid  to  said  Crane."  The  court  further 
found  that  the  defendant  failed  to  have 
registered  a  large  number  of  the  sheep  which 
plaintiff  sold  to  said  Stlllman,  and  that  by 
reason  of  such  failure  said  Stlllman  refused 
to  pay  the  plaintiff  therefor,  and  therefore 
the  plaintiff  "was  compelled  by  said  Stlll- 
man to- deduct  from  the  agreed  price  between 
plaintiff  and  said  Stlllman  the  sum  of  $497. 
and  plaintiff  and  said  Stlllman  settled  for 
said  unregistered  sheep  by  deducting  from 
the  purchase  price  which  said  Stlllman  had 
agreed  to  pay  plaintiff  for  said  sheep  to  be 
registered  on  or  before  the  1st  day  of  March, 
1912."  The  conrt  further  found: 

"(11)  That  the  registering  of  sheep  adds  to 
their  market  value,  and  that  by  the  failure  of 
the  defendant  in  having  the  said  sheep  registered 
as  agreed  in  the  said  contract  the  plaintiff's 
actual  damages  were  $547  and  interest  from 
May  1,  1912,  amounUng  to  $64,10,  or  a  total 
damage  of  $011.10." 

The  conclusions  of  law  and  Judgment  are 
based  upon  the  foregoing  findings. 

[1]  Defendant's  counsel  assail  the  so^Ued 
finding  last  above  set  forth.  Stating  their 
assignment  in  their  own  lai^age,  they  con- 
tend that  the  finding  Is  Tulnerable  "for  tlie 
reason  that  no  fact  is  stated  in  said  finding 
from  which  It  can  be  concluded  that  said 
amount  of  damages,  or  any  damage,  was  sus- 
tained by  the  plaintiff,  except  such  as  he  In- 
curred by  his  own  voluntary  act  in  making 
an  unauthorized  and  unnecessary  compromise 
settlement  with  Stlllman."    It  ia  also  a» 
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rigned  as  error  that  the  court  failed  to  find 
the  difference  in  the  market  ralne  between 
vmregisteted  sheep  and  sheep  that  were  en- 
titled to  be  registered  of  the  grade,  quality, 
and  Und  of  sheep  In  question,  but  which 
were  neglected  to  be  registered,  as  shown  by 
the  evidence,  and  that  the  court  committed 
error  In  not  finding  the  number  ox  sheep  that 
the  defendant  had  tailed  and  neglected  to 
have  reglBtered.  It  is  also  Insisted  that  the 
court  erred  In  Its  condusioiu  of  law  and  in 
entering  judgment  for  the  aggregate  of  the 
two  amounts  for  which  the  plaintiff  settled 
with  Stillman  and  Crane  as  appears  from 
said  findings.. 

[2]  We  are  of  the  oplnl<m  that  counsel's 
contentioDs  are  well  tak^  It  will  be  ob- 
served that  the  so-called  finding  No.  11  Is 
more  In  the  nature  of  a  conclusion  than  a 
finding  of  fact  But  let  us  assume  that  it 
Is  snfflcient  as  a  finding  of  fact  Yet  the 
court,  either  inadvertently  or  otherwise, 
omitted  to  find  the  market  value  of  the  sheep 
In  question  as  unregistered  sheep.  The  par> 
ties,  as  the  record  discloses,  bad  bought  and 
sold  the  sheep  and  fixed  the  price  thereof  on 
the  assumption  that  they  were  registered 
sheep  for  the  reason  that  they  were  entitled 
to  be  registered.  In  view  therefore  that  the 
breach  relied  on  by  the  plaintiff  consisted  in 
defendaut's  failure  to  have  the  sheep  regis- 
tered as  agreed  upon,  the  legal  damages 
which  he  could  be  required  to  pay,  under  the 
pleadings  In  this  case,  would  be  the  differ- 
ence between  the  contract  price,  If  any  (in 
this  case  the  market  value  of  the  land  given 
In  exchange  for  the  aheep),  and  the  market 
value  of  unregistered  sheep  of  the  grade, 
kind,  and  quality  of  the  sheep  in  question 
which  were  entitled  to  be  registered.  The 
court  merely  found  "that  the  registering  of 
■sheep  adds  to  their  market  value."  Upon 
this  finding  the  court  then  proceeds  to  base 
Its  conclusion  that  Inasmuch  as  the  plaintiff 
and  Stillman  bad  adjusted  and  settled  the 
latter's  claim  for  ^97,  and  that  plaintiff  and 
Crane  had  adjusted  and  settled  Crane's 
claim  for  $50,  and  because  the  plaintiff  was 
required  to  deduct  the  aggregate  of  the  two 
claims  from  the  price  for  which  he  had  sold 
the  sheep  to  Stillman  and  Crane,  therefore 
plaintiff,  as  matter  of  law,  was  entitled  to 
recover  said  sum  from  the  defendant  as  dam- 
ages. In  arriving  at  this  result  the  court, 
apparenUy  at  least,  had  not  the  slightest 
regard  for  the  number  of  sheep  the  defendant 
had  failed  to  have  registered,  nor  for  the 
value  of  unregistered  sheep  of  the  grade, 
Und,  and  quality  of  the  shecv  In  question 


which  were  entitled  to  be  registered.  The 
record  discloses  that  some  of  the  sheep  sold 
were  reglstned,  as  agreed  by  plaintiff,  and 
hence  It  was  necessary  to  find  the  number 
he  failed  to  register.  While  it  may  be  that, 
as  matter  of  fact  tiie  court  arrived  at  the 
correct  amount  of  damages,  yet  If  he  did, 
It  Is  a  matter  of  mere  conjecture  so  far  as 
the  record  and  findings  dlscdose.  The  de- 
fendant Is  entitled  to  have  the  correct  legal 
measure  of  damages  enforced,  whether  it  be 
for  or  against  him.  Of  course,  the  plaintiff 
could  recover  only  the  amount  of  actual 
damages  sustained  by  him,  although  that 
amount  was  less  than  the  legal  measure  of 
damages,  in  settling  with  the  purdnasers  of 
the  sheep,  he  may,  however,  have  allowed 
them  more  tlmh  the  legal  measure,  and,  if 
he  did  so,  the  loss  Is  his  own  and  he  cannot 
compel  repayment  from  the  defendant. 
While  this  may  not  be  so,  yet  from  the  find- 
ings the  court  made,  it  appears  that  the 
court  allowed  as  damages  the  full  amount 
which  the  plaintiff  allowed  to  the  purchasers. 
We  have  no  legal  means  of  determining 
whether  the  amount  thus  allowed  was  more 
or  less  than  the  legal  measure  of  damages, 
and  since  it  may  be  more,  and  in  no  event 
constitutes  the  legal  measure  of  damages, 
the  amount  as  found  is  contrary  to  law  and 
cannot  be  justified. 

[33  This  is  a  law  case,  and  we  have  no 
power  to  look  into  the  evidence  for  the  pur- 
pose of  determining  what  the  findings  upon 
any  particular  question  or  phase  of  the  case 
should  be.  That  In  such  cases,  is  the  ex- 
clusive province  of  the  court  or  jnry,  and 
all  we  have  the  power  to  do  is  to  determine 
whether  there  is  any  substantial  evidence  to 
support  the  verdict  of  the  jury  or  the  find- 
ings, or  of  any  particular  finding  of  the 
court.  If  there  is  competent  evidence  in 
this  regard  therefore  (which  we  very  serious- 
ly doubt)  upon  which  the  court  could  have 
based  a  finding  respecting  the  measure  of 
damages  which  we  have  suggested,  yet  It  is 
unavailing  to  us,  because,  as  pointed  out,  we 
have  DO  power  to  make  findings  in  law  cas- 
es, nor,  in  the  first  instance,  suggest  what, 
under  the  evidence,  they  should  be. 

For  the  reasons  indicated,  the  judgment 
is  reversed;  and  the  cause  Is  remanded  to 
the  district  court  of  Sevier  county,  with  di- 
rections to  grant  a  new  trial  and  to  proceed 
with  the  case  in  accordance  with  the  views 
herein  expressed.  Defendant  to  Tecover 
costs. 

BTBAUP,  0.  3^  and  McCABTT,  J.,  cimcur. 


Digitized  by  Google 


1044 


145  PACIFIC 


BEPOBTEB 


(Utah 


STATE  T.  POTTLIS.   (No.  2666.) 
(Sapreme  Conrt  of  Utah.   Jan.  9,  1915.) 

1.  Gakino  (§  76*)  —  OFFBnaas  —  What  Con- 

SiriUTES, 

Under  Comp.  Laws  1907,  |  4261,  as 
amended  by  Laws  1011,  c.  134,  providing  that 
every  person  who  deals,  carries  on,  or  conducts 
any  game  of  faro  or  any  game  played  with 
cards  for  money  or  thing  of  value  shall  be 
guilty  of  a  felony,  it  is  not  necessary  to  a  con- 
viction to  prove  that  accused  was  conducting 
or  had  conducted  a  regular  gambling  bouse  or 
was  habitually  engaged  in  gambling;  the  of- 
fense being  complete  if  accused  oondacts  or  car- 
ries on  the  game  in  any  place. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  8§  189,  199-201 ;  Dec.  Dig.  S  T5  .•] 

2.  Cbiminai.  Law  (|  1180»)  —  Appeal  — 
Hakotmb  Ebbob. 

In  a  proBecntion  for  violating  Comp.  Laws 
1907,  I  4261,  denouncing  the  offense  of  con- 
ducting games  of  chance,  accused  cannot  com- 
plah)  that  the  court  and  the  prosecuting  at- 
toniey  treated  the  prosecutlnn  as  one  for  con- 
dactiDg  a  regular  gambling  honse  and  required 
proof  to  that  effect;  the  error  being  harmless 
under  section  4976,  requiring  the  disregarding 
of  errors  not  affecting  the  anibstantial  rights, 
became  Impoalng  on  the  state  a  greater  burden 
than  Imposed  by  etatnte. 

[Ed.  Note.— For  otbec  casei,  eee  Criminal 
Law,  Cent.  Dig.  jfS  3215-3219, 3221,  3230;  Deo. 

Dig.  5  use.*] 

8.  Cbiminai,  Law  (|  1036*>— APPBAL—Pbes- 
ENTATion  or  Ebbobs  Below. 

Accused  cannot  on  appeal  eunplain  of  the 
admission  of  testimony  reoelTed  without  objec- 
tion. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |8  1681-lMO,  2639-2641; 
Dec  Dig.  I  1036.*] 

4.  Gaming  (|  101*)— FitosEounoN— Btideitob 

— SUFFICIENOT. 

Whether  accused  was  the  owner  and  was 
carrying  on  a  game  of  chance  held  a  question 
for  the  jury. 

[Bd.  Note.~For  other  eases,  see  Gaming, 
Cent.  Dig.  S  SOO;  Dec  Dig.  {  lOL*] 

Straup,  C  J.,  dissenting. 

Appeal  from  District  Court,  Salt  Lake 
Gonnty;  M.  L.  Bltcble,  Judge. 

Tom  Poulls  was  convicted  of  dime,  and  be 
appeals.  Affirmed. 

Jos.  W,  Bozzelle,  of  Salt  Lake  Citr,  for  ap- 
pellant A.  B.  Barnes,  Atty.  Gen.,  and  E.  V. 
Biggins  and  Q.  A.  Iveraon,  Asst  Attys.  Gen., 
for  the  States 

FBICK,  J.  [1,  2]  The  defendant  was  con- 
victed of  the  offense  defined  in  Comp.  Laws 
1907, 1  4261,  as  amended  by  chapter  134,  laws 
1911,  p.  265.  That  section,  so  far  as  material 
here,  provides : 

"Every  person  who  deals,  or  carries  on,  opens 
or  causes  to  be  opened,  or  who  conducts,  either 
as  owner  or  emnIoy£,  whether  for  hire  or  not, 
any  game  of  faro,  monte.  roulette,  *  *  *  or 
any  game  played  with  cards,  *  ♦  *  for  mon- 
ey, checks,  credit,  or  any  other  representative 
of  value  shall  be  deemed  guilty  of  a  felony,"  etc 

The  charging  part  of  the  Information  Is  In 
the  following  words : 

"That  the  said  Tom  Poulia,  at  the  county  of 
Salt  Lake,  in  the  state  of  Utah,  on  the  14th 


day  of  December,  A.  D.  1913,  did  willfully,  un- 
lawfully, and  feloniously  carry  on,  opeo,  con- 
duct, end  cause  to  be  opened  and  conducted,  as 
owner,  at  those  certain  premises  described  and 
known  as  No.  633  West  Second  Booth  Street 
in  Salt  Lake  City,  Salt  Lake  county,  state  of 
Utah,  a  certain  card  game ;  said  game  being 
then  and  there  played  with  carids  for  money. 

In  the  IntrodDctoiy  part  of  the  Information 
the  ottense  was  de^gnated  aa  "condnetlng  a 
gambling  house."  A  trial  to  a  Jury  lesolted 
in  a  verdict  of  guilty.  Judgment  was  entered 
on  the  rerdlct,  and  the  defendant  w>eals. 

A  number  of  errors  are  assigned.  We  shall 
consider  those  only  which  are  deemed  worthy 
of  nmslderaflon  and  are  allied  by  the  de- 
fendant  to  be  prejudicial  to  bis  rights. 

The  court,  In  Its  diarge  to  the  Jury,  coined 
in  full  that  p<Mrtlon  of  the  statute  we  have 
quoted,  and  also  set  forth  at  large  In  its 
charge  the  information  iu>on  which  the  de- 
fendant was  tried.  The  conrt  also  charged 
the  jury  as  follows: 

"As  to  whether  or  not  proof  of  a  dngle  game 
being  conducted  U  sufficient  to  warrant  a  con- 
viction, it  may  or  may  not,  according  to  what 
you  may  deem  to  be  the  weight  of  the  evidence 
In  the  case  bearing  upon  the  question  at  issne. 
The  charge  is  that  lu)  was  conducting  a  gam- 
bling house.  Under  some  circumstances  proof 
of  carrying  on  a  single  game  might  not  be  suffi- 
cient to  show  such  a  line  of  conduct  as  would 
amount  to  proof  of  that  charge;  bat  under 
other  circumstances  (that  is,  tbe  circumstances 
shown  in  the  evidence,  I  mean)  It  may  be  suffi- 
cient proof,  if,  taken  in  connection  with  all  the 
facts  in  evidence,  it  convinces  yon  that  proof  of 
a  single  game  being  conducted,  if  yon  find  one 
game  was  coodacteo,  under  the  circumstances; 
and,  in  view  of  all  the  testimony  with  reference 
to  the  previous  conduct  of  tbe  defendant,  It 
may  he  sufficient  if  you  are  satisfied  the  m- 
tire  evidence  does  support  the  charge." 

The  giving  of  this  InstmcUon  Is  Mslgned 
as  error,  and  counsel  Insists  that  the  defend- 
ant was  prejudiced  thereby. 

The  principal  evidence  adduced  by  the 
state  was  that  of  an  eyewitness,  who  looked 
through  the  glass  door  leading  Into  the  room 
where  the  card  game  was  being  played  In 
what  is  termed  a  Greek  coffee  honse,  whidi 
was  owned,  or  at  least  oonductedi  by  the  de- 
fendant. In  looking  Into  the  room  the  wit- 
ness saw  a  number  of  mm  sitting  around  a 
table  playing  cards  for  'money.  He  also  saw 
a  large  number  of  others  In  the  room,  some 
standing  around  the  table  at  which  the  card 
game  In  question  was  being  played,  while 
others  sat  at  other  tables  playing  cards ;  but 
□0  money  was  observed  at  the  other  tables. 
He  watched  the  men  playing  cards  for  20  or 
30  minutes ;  saw  them  handling  mon^. 
Finally  one  of  those  in  charge  of  the  room 
opened  the  door,  at  which  the  witness  was 
standing,  which  ai^arently  was  locked  or 
bolted  from  the  inside.  Aa  soon  as  the  man 
opened  the  door  the  witness,  who  was  a  po- 
lice officer,  forced  his  way  Into  the  room,  and, 
as  soon  as  he  entered  it  and  waa  seen,  those 
directly  engi^ed  in  the  card  game  whidi  was 
being  played  for  money  fled  and  left  the  mon- 
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ey  and  a  deck  of  ordinary  playing  cards  on 
tbe  table.  The  witness  getbered  up  the  mon- 
ey, amounting  to  $38.15  in  silTer,  gold,  and 
paper,  and  also  took  tbe  deck  of  cards,  and 
sealed  the  money  and  cards  in  an  envelope 
and  took  the  same  with  him  to  the  police  sta- 
tion. He  also  then  and  there  arrested  the  de- 
fendant and  took  him  to  the  police  statlim. 
The  evidence  was  ample  to  Justify  a  finding 
that  the  game  referred  to  in  the  Information 
was  played  with  cards;  that  it  was  played 
for  money;  and  that  the  game  was  owned 
or  conducted  by  the  defendant. 

The  trial  court,  it  seems,  took  the  view, 
and  counsel  for  the  state  maintain  the  same 
Tlew  in  their  brief,  that  the  defendant  was 
charged  with  "cenducting  a  gambling  house." 
We  cannot  yield  assent  to  this  view.  The 
charge  in  the  Information  was  in  tbe  lan- 
guage of  the  statute;  and.  if  it  were  neces- 
sary to  give  the  ofCense  a  name,  the  only 
name  that  we  can  conceive  to  be  proper,  when 
stated  In  the  most  general  terms,  would  be 
"gambling."  AU  that  is  necessary  for  the 
state  to  prove,  aside  from  tbe  jurisdictional 
and  technical  ,inatteTa,  under  an  information 
like  the  one  set  forth  above,  Is  that  tbe  ac- 
cused, ^ther  as  owner  or  as  the  employ^  of 
another,  whether  for  hire  or  not,  has  carried 
on  or  conducted  any  game  played  with  cards, 
which  game  was  played  for  money,  credit,  or 
for  some  other  r^resentative  or  thing  of  val- 
ue. It  ia  not  necessary,  therefore,  to  prove 
that  tlie  sccused  Is  ctmductlng  or  has  con- 
ducted a  gamblliw  hous^  or  Qiat  he  is  habit- 
ually engaged  in  gambling;  but  It  Is  enough 
If  the  things  we  have  before  enumerated  are 
proved  beyond  a  reasonable  doubt.  More- 
over, tbe  i^ense  is  complete  if  the  game  Is 
playedt  carried  <m,  or  conducted  In  ai^  hotutt, 
street,  or  alley,  or  oOier  lAaoe,  public  or  pri- 
vate; nnd  it  is  aufflcient  that  it  bo  played 
only  once  or  for  any  Indeflnite  length  of  time, 
If  iflayed  fbr  money,  oedtt  or  other  r€«a%- 
aentatlve  or  tblog  of  valufc  The  court.  In 
the  charge  complained  of,  therefore,  required 
the  state  to  prove  more  than  was  necessary 
under  tbe  statute  and  under  the  charge  con- 
tained In  the  Information.  'Eh»  court  In  that 
connection,  however,  also  charged  the  jury 
respecting  the  el^nnts  of  the  crime  charged 
in  the  lnfonnati(Hi(  and  that  It  was  necessary 
to  establish  all  of  them,  beyond  a  reasonable 
doubt  Indeed,  under  the  instructions  of  tbe 
court,  and  In  view  tliat  the  defendant  was 
apprehended  wlille  in  the  very  act  of  conduct- 
ing a  game  played  with  cards  for  money,  the 
jury,  in  order  to  find  him  guilty  of  conducting 
a  gambling  house,  must  necessarily  also  have 
found  him  guilt?  of  conducting  a  game  play- 
ed with  cards  for  money,  as  charged  in  the 
information. 

The  whole  matter,  therefore,  amounts  to 
this:  That  the  court  required  the  state  to 
prove  more  than  was  necessary  to  convict 
under  the  information.  This  could  not  have 
prejudiced  him.  Nor  could  the  fact  that  .both 


court  and  counsel  for  the  state  designated 
the  offense  as  conducting  a  gambling  house 
have  prejudiced  him.  It  was  not  essential 
to  give  the  offense  any  spedflc  name.  If,  in 
the  introductory  part  of  the  information,  tbe 
offense  had  been  designated  as  a  "felony,"  or 
as  "gambling,"  either  would  have  been  suffi- 
d^t;  and  the  mere  fact  that  it  was  desig- 
nated as  "conducting  a  gambling  houses- 
could  not  have  prejudiced  the  defendant  He 
was  charged  as  the  statute  requires,  and  that 
was  sufficient  To  reverse  the  judgment  on 
the  foregoing  grounds,  as  we  are  urged  to  do 
by  the  defendant,  would  require  us  to  fly  In 
the  very  teeth  of  our  Criminal  Code  (Comp. 
Laws  1907,  {  4076),  which  reads  as  follows : 

"After  bearing  an  appeal,  the  conrt  must  give 
judgment  without  regard  to  technical  errors  or 
defects  or  exceptions  which  do  not  affect  the 
substantial  rights  of  the  parties." 

[3]  At  the  trial  the  state  offered  in  evidence 
a  stipulation  which  was  signed  by  the  de- 
fendant's attorney,  In  which  he,  In  the  ab- 
sence of  the  defendant,  admitted  that  the 
statements  made  by  the  witness,  which  we 
have  in  part  set  forth,  were  true,  and  that 
said  sum  of  $38.15,  taken  by  said  witness  from 
the  table,  as  herein  stated,  "belongs  to  tbe 
defendant"  The  stipulation  was  '  admitted 
In  evidence  without  objection,  but  It  is  never- 
theless claimed  that  error  was  committed  in-, 
receiving  it  This  contention  Is  not  tenable. 
We  cannot  review  an  alleged  error  in  the  ad- 
mission of  evidence,  hnless  the  party  com- 
plaining has  timely  objected  to  Its  admission 
and  has  saved  an  exception  to  the  ruling  of 
tlie  court.  The  question  ai^ed  by  counsel 
ia  therefore  not  before  us  for  review.  Nei- 
ther did  the  court  err  In  its  diarge  to  the 
Jury  in  which  said  stlpnlatlfm  was  referred 
to.  What  the  court  said  in  that  regard  was, 
If  anythlikg,  more  favorable  to  the  def^dant 
than  he  was  entitled  to  under  the  law. 

[4]  Nor  can  the  contention  prevail  that  the 
state  did  not  prove  that  the  defendant  was 
the  owner  of  tlie  card  game  referred  to  in  the 
information.  As  already  pointed  out,  at  and 
for  some  time  before  tbe  time  that  the  officer 
forced  his  way  into  the  room  where  the  game 
was  being  played,  there  were  a  large  number 
of  men  In  the  room,  some  of  whom  were 
standing  around  and  near  the  table  at  which 
the  game  was  being  played  for  money.  They 
appar^tly  were  the  friends,  or  at  least  the 
customers^  of  the  defendant.  The  Jury  may 
have  assumed  that  It  was  comparatively  an 
easy  matter  for  the  defendant  to  have  prov- 
ed, by  disinterested  witnesses,  bis  relati<m  to 
the  card  game;  and,  not  having  done  so, 
they,  under  tbe  circumstance,  no  doubt  in- 
ferred, as  they  had  a  right  to  do,  that  be  own- 
ed and  conducted  tbe  game.  The  fact  that 
he  personally  undertook  to  deny  his  connec- 
tion with  the  game,  when  apparently  he  could 
have  called  a  number  of  disinterested  wit- 
nesses, In  no  way  affected  the  right  of  the 
joiy  to  make  the  inferences  we  have  suggest- 
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ed.  While  It  Is  true  that  there  Is  no  direct 
evidence  connecting  the  defendant  with  the 
game  as  owner,  yet  there  are  aome  facts  and 
clrcumstancea  which.  In  our  Jndgment,  are 
sufficient  to  authorize  a  finding  by  the  Jury 
that  he  was  the  owner.  The  qnestlon  la  not 
whether  we  consider  the  evidence  snffldent 
to  Justify  a  finding,  but  it  la  whether  there  is 
■any  substantial  evidence,  either  direct  or  in- 
ferential, which  justifies  reasonable  men  to 
so  find.  In  crimes  that  may  be  committed  In 
secret,  and  usually  are  so  committed,  like  the 
one  in  question,  this  court,  in  our  judgment, 
should  be  slow  in  substituting  its  judgment 
for  that  of  the  Jury. 

A  careful  examlnatloii  ot  the  ncocd  dis- 
closes no  reversible  error.  The  judgment  Is 
therefore  affirmed. 

McCARTT,  toncuFB. 

8TRAUF,  a  J.  I  dissent  on  the  ground  of 
Insufficiency  of  the  evidence  to  support  a  con- 
viction under  section  426L  Under  that  sec- 
tion, to  deal,  cany  on,  cpen,  or  cause  to  be 
op^aeA,  or  to  conduct,  ettber  aa  ownor  or 
envloyfi,  any  game  with,  cards  for  money  or 
other  thing  of  value^  is  a  felony.  Under  sec- 
tion 4202: 

,  "Who  knowingly  permits  any  of  the  games 
-mentioned  In  the  preceding  section  to  be  played, 
conducted,  or  dealt  in  any  house  owned  or  rent- 
ed by  such  person,  in  whole  or  in  part,  and  any 
person  who  plays  at  or  against  any  of  said  pro- 
hibited games  is  guilty  of  a  misdemeanor. 

Thus  to  conduct  or  carry  on  "as  owner  or 
employe"  any  of  the  games  mentioned  In  the 
first  section  is  a  felony ;  to  knowingly  permit 
any  "to  be  played,  conducted,  or  dealt  In 
any  house  owned  or  rented  by  such  person," 
irenuittiug  It,  Is,  under  the  second  section,  a 
misdemeanor.  The  defendant  was  .informed 
against  under  the  first  section. 

The  state  produced  but  one  witness— the 
police  ofilcer  who  made  the  arrest  His  tes- 
timony In  brief  Is  that  the  defendant,  a 
Greek,  was  the  owner  or  had  charge  of  a 
coffee  house  in  Salt  Lake  City.  The  witness 
nt  mldnlgbt,  looking  through  a  glass  door  at 
the  rear  of  the  premises  for  20  or  ^  minutes, 
saw,  as  he  estimated,  about  100  Oreeks  in 
the  defendant's  place  of  business.  He  saw 
five  of  them  seated  at  a  table  playing  cards 
for  money,  some  standing  around  the  table, 
watching  the  game,  and  others  seated  at 
other  tables,  but  did  not  testify  that  they 
were  playing  cards  or  doing  anything  out 
of  the  way,  and  testified  that  "they  were  not 
gambling  at  any  other  table,"  except  the  ta- 
ble where  the  five  were  seated.  He  saw  those 
'iiay  six  or  seven  hands;  first  one  then  an- 
other playing,  dealing  the  cards.  When  ask- 
ed if  he  saw  the  defendant  and  what  he  did, 
he  testified  that  he  saw  him  about  the  build- 
ing with  an  apron  on,  with  two  others,  ap- 
parently employes,  serving  coffee  and  refresh- 
ments. He  did  not  testify  that  he  saw  the 
def«kdant  or  any  of  his  employte  or  soranta 


at  or  about  the  table  where  the  cards  were 
played,  or  that  he  or  any  of  them  had  any- 
thing to  do  with  the  game  or  was  In  any 
manner  connected  with  it,  or  that  It  was  con- 
ducted or  carried  on  by  him  or  by  any  one, 
except  the  five  Greeks  seated  around  the  ta- 
ble playing.  The  rear  door  was  unbolted  by 
Bonie  one  coming  out  The  witness  then  en- 
tered the  ro<Hn  and  rushed  to  the  table  and 
seized  the  money  and  cards  on  the  table.  The 
five  men  playing  at  the  table,  seeing  the  wit- 
ness was  an  officer,  became  "frightened"  and 
"stampeded,"  as  testified  to  by  him,  and  that 
"every  one  of  them  got  away.  They  left  the 
cards  and  the  money  on  the  table,  and  every 
one  of  them  made  good  his  escape  through 
the  front  door,"  as  did  others  standing  around 
watching  the  game.  He  testified  that  when 
he  got  to  the  table  the  five  men  playing  were 
seated  at  the  table,  and,  when  asked  tf  he 
made  any  effort  to  arrest  them,  answered,  "I 
didn't  have  any  time."  When  asked  U  he 
gave  orders  of  any  kind  to  them,  he  but  an- 
swered, "They  were  gone  so  quick  I  didn't 
have  time  to  give  any- orders."  Then  he  ar- 
rested the  defendant;  and  took  him,  the  mon- 
ey, and  the  cards  to  the  police  Btatl<m. 

Now,  I  think  it  suffldratly  shown  that  a 
game  of  cards  for  money  was  played  In  the 
defendant's  place  of  business.  And  I  think 
It  also  sufficiently  shown  to  justify  the  Infer- 
ence that  it  was  played  with  his  knowledge 
and  consent ;  that  he  "knowingly  permitted" 
it  "to  be  played,  conducted,  or  dealt."  But 
that  rendered  him  guilty  of  only  a  mlsde- 
meanw  under  section  4202,  and  not  of  the 
felony  charged  tinder  seciOon  4261.  To  prop- 
erly convict  him  of  the  charged  offense,  I 
think  there  must  be  some  evidence  to  show 
that  be,  "as  owner  or  onployfi,"  carried  on  or 
conducted  the  game,  not  neoeastrily  direct 
and  posltlTe  evidence,  still  aome  Ihcts  fnMu 
wblcai  ttiat  may  fblrly  be  inferred.  I  find  no 
sucb  proof.  To  prove  that  Ite  **knowingly 
permitted"  the  game  "to  be  played,  conduct- 
ed, or  dealt,"  in  bis  house  by  others  in  no 
sease  bis  employes,  servants,  or  agents,  and 
without  attempting  to  show  that  be  or  any 
of  bis  employ^,  servants,  or  agents  was  In 
any  manner  connected  with  the  game  or  con- 
ducted or  carried  it  on,  except  that  lie  "know- 
ingly permitted"  it  "to  be  played"  in  bis 
house,  does  not  suffice.  For  that,  under  Uw 
statute,  renders  blm  gufltr  of  only  a  mtsde- 
meanor.  And  of  course  from  proof  which  but 
shows  the  lesser  the  greater  offense,  the  fd- 
ony  may  not  be  Inferred. 

I  see  nothing  in  the  defendant's  tesHmuiy 
to  help  the  state,  for  he,  by  his  teetira<Hiy, 
denied  everything,  except  that  he  was  in  and 
about  the  room  taking  and  serving  orders  for 
coffee  and  refreshments.  He,  by  bis  t^ti- 
mony,  denied  that  he  gambled  that  night; 
that  be  saw  others  gambling;  that  he  saw 
money  on  the  table;  that  it  was  his  money; 
that  he  was  interested  in  any  game;  or  that 
any  was  played  for  him. 
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I  tMnk  tbe-  defendant  is  entitled  to  bave 
tbe  case  remanded,  with  directions  to  either 
Srant  him  a  new  trlaU  or,  oa  the  theory  that 
the  lesser  la  Included  within  the  greater  of- 
fense, to  sentence  him  for  the  formez^-a  mls- 
<leipeanor — under  section  4262. 


SALT  LAEB  CIXT  v.  YOUNG.  (No.  2532.) 
(Sapreme  Court  of  Utah.  Jan.  11.  1916.) 

1.  WATEBB  and  WaTKB  Ck)UKSE3  (g  36*)—* 
PuBiJo  Wateb  Supplt— Pbotection  fkom 
Pollution— PowKB  op  MuNicrPALiTY. 

The  L^islatore  had  power  to  enact  Comp. 
Z^awB  1907,  §  206,  aubd.  15,  which  gives  to  a 
city,  to  protect  from  pollution  the  streaniB  from 
■which  its  public  water  supply  is  taken,  juris- 
-diction  over  the  stream  for  ten  miles  above  tne 
point  from  which  tbe  water  ia  taken-f 

TEd.  Note^— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  |  36  *] 

2.  TVatebs  and  Watee  Coubses  (|  IIKS*)—  , 
Public  Wateb  Supply— Poluh-ion— Com - 

PI.AINT. 

A  complaint  by  Salt  Lake  City,  which 
charged  that  defendant  unlawfully  and  willfully 
and  continuously  for  10  days  and  more  permit- 
ted 27  head  of  horses  to  he  at  all  times  acces- 
sible to  the  stream  from  which  the  city  secured 
its  water  supply,  to  pasture  along  its  banks,  to 
wade  in  the  stream,  and  to  run  at  large  upon 
-defendant's  tract  of  land  comprising  abont  IS 
acres  along  the  stream,  contrary  to  a  city  or- 
dinance, charged  defendant  with  acts  which  the 
city  could  by  its  ordinance  prohibit  and  was  not 
demurrable. 

(Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {  270;  Dec.  Dig.  8" 
196.*] 

Appeal  from  District  Court,  Salt  Lake 
County ;  F.  C.  Loofbourow,  Judge. 

Complaint  by  Salt  Lake  City  against  Sey- 
monr  B.  Youn^;,  Jr.,  for  the  violation  of  a 
city  ordinance  prohibiting  the  pollution  of  a 
stream.  Complaint  dismissed  on  defendantV 
demurrer,  and  plaintiff  appeals.  Reversed. 

B.  J.  Dlnlnny,  Aaron  Meyers,  W.  H.  FoU 
land,  and  W.  W.  Little,  aU  of  Salt  Lake  City, 
tm  appellant  Xhorman,  Wedgwood  A  It- 
Tjne  and  Young  &  Moyle^  all  ot  Salt  Lake 
'Cl^,  for  lespondfflit. 

FRICK,  J.  Salt  Lake  City,  a  municipal 
corporation,  the  appellant  here,  filed  a  com- 
plaint against  the  defendant,  respondent  here, 
charging  him  with  having  violated  the  provl- 
siond  of  the  following  municipal  ordinance, 
to  wit: 

"Sec.  821.  It  shall  be  unlawful  for  any  pei^ 
son  to  construct  or  maintain  any  corral,  sheep 
pen,  pig  pea,  chicken  co<q;>,  stable  or  other  of- 
fensive yard  or  outhouse  along  any  stream  of 
water  used  by  the  inhabitants  of  Salt  Lake 
City,  anywhere  within  ten  miiee  above  the  point 
where  said  stream  is  taken  by  said  city,  where 
-titte  waste  or  drainage  therefrom  will  naturally 
find  its  way  into  said  stream  of  water;  or  to  de- 
posit, pile,  unload  or  leave  any  manure,  or  oth- 
er offensive  rubbish,  or  the  carcass  of  any  dead 
Animal  along  any  stream  of  water  used  by  the 
inhabitants  of  Salt  Lake  City,  anywhere  within 
-ten  miles  above  the  point  where  said  stream  is 
taken,  where  the  waste  or  drainage  therefrom 
will  naturally  find  its  way  into  said  stream  of 
water ;  or  to  drive,  or  to  permit,  or  cause  any 
other  persons  to  drive  any  loose  cattle,  horses. 


sheep  or  hogs  through  any  canyon  from  the 
stream  of  which  water  is  or  shall  be  taken  for 
the  use  of  the  inhabitants  of  said  ctty,  or  to  per- 
mit any  cattle,  horses,  sheep  or  hogs  to  remain  in 
or  nearj  or  to  pollute  any  stream  of  water  used 
by  the  mhabitants  of  said  dty  anywhere  within 
ten  miles  above  a  point  where  said  water  is  first 
taken  by  said  city." 

Said  ordinance  was  passed  pnrsuant  to 
Comp,  Laws  1907,  aubd.  15,  S  206,  which  con- 
fers certain  powers  upon  the  dty,  and  which, 
so  far  as  material  here,  is  as  follows: 

"To  construct  or  authorise  the  construction  of 
waterworks,  without  their  limits;  and  for  the 
purpose  of  maintaining  and  protecting  the  same 
from  injury  and  the  water  from  pollution,  their 
jurisdiction  shall  extend  over  the  territory  oc- 
cupied by  such  works ;  and  over  all  reservoirs, 
streams,  canals,  ditches,  pipes,  and  drains  used 
in  and  necessary  for  the  construction,  mainte- 
nance, and  operation  of  the  same,  and  over  the 
stream  or  source  from  which  the  water  is  tak- 
en, for  ten  miles  above  tbe  point  from  which  it 
is  taken;  and  to  enact  all  tmiinances  and  reg- 
ulations necessary  to  .carry  the  power  hnein 
conferred  Into  effect." 

There  is  a  proviso  to  this  statute  requiring 
tbe  city  to  provide  a  "highway"  extending 
through  the  limits  of  its  Jurisdiction,  as  stat- 
ed In  the  statute,  on  which  cattle,  botaee, 
i^eep,  and  hogs  may  be  drlrra. 

The  complaint,  omitting  the  format  parts, 
charges  the  offense  in  the  following  terms, 
to  wit: 

"That  tbe  said  defendant,  Seymour  B.  Young, 

Jr.,  being  then  and  there  the  owner  and  in  pos- 
session of  that  certain  tract  of  land  of  approxi- 
mately fifteen  acres  through  which  runs  that 
certain  stream  of  water  in  Parley's  canyon 
known  as  Parley's  creek,  at  a  point  witliin  10 
miles  above  the  point  where  saia  stream  of  wa- 
ter is  taken  by  the  city  of  Salt  Lake  for  the 
use  of  tbe  inhabitants  of  said  city,  to  wit,  6 
miles  above  said  intake  of  said  city,  unlawfully 
and  willfully  did  then  and  there  and  continu- 
ously for  10  days  and  more  prior  thereto,  permit 
27  horses  to  pollute  asid  stream  of  water  by  per- 
mitting said  horses  to  be  at  all  times  accessible 
to  said  stream  and  to  pasture  upon  and  along 
the  banks  of  the  same,  and  to  wade  in  and  to 
drink  from  the  same,  and  to  drop  their  dvnis 
into  said  creek,  and  to  run  at  lai^e  upon  said 
tract  of  land  where  the  waste  and  drainage 
therefrom  naturally  finds  a  way  into  said 
stream,  contrary  to  the  provisions  of  section 
821  of  chapter  29  of  the  Revised  Ordinances  of 
said  Salt  Lake  City,  in  such  cases  made  and 
provided." 

The  respondent  demurred  to  the  complaint, 
setting  forth  seven  distinct  grounds  why  the 
complaint  should  be  held  insufficient  About 
all  of  the  grounds  may,  however,  be  consider' 
ed  under  the  head  that  the  complaint  Is  de- 
fective in  substance  In  that  the  facta  therein 
alleged  do  not  "constitute  a  public  offense." 
The  district  court  sustained  the  demnrrer 
and  entered  Judgment  dismissing  the  com- 
plaint and.  discharged  the  respondent.  The 
city  appeals  and  seeks  a  rerersal  of  the  judg- 
ment on  the  ground  that  tbe  court  erred  in 
sustaining  the  demurrer  and  in  entering 
judgment  dismissing  the  complaint. 

The  questions  presented  for  decision  may 
be  more  ea^ly  understood  by  glring  respond- 
ent's reasons  why  the  demurrer  was  properly 


>F«r  other  easM  sm  same  topic  and  section  NUHBBH  la  Dec,  Dlf.  *  Am.  Dig.  Kqr-No.  SwiM  A  Rw'r  Indoxos 
t  PMpls  T.  Bnrtlwen,  U  Utah,  KS,     Pao.  n. 
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sastained,  and  hence  I  shall  follow  that 
coorsb  Those  reasons,  as  I  understand  re- 
spondent's connsd.  In  sobstance  are:  iX) 
That  Hie  ordinance  fn  question  Is  "not  author^ 
Ized  by  any  law  or  statute  of  the  state  of 
Uteh";  (2)  that  said  ordinance  vtolates  ar- 
ticle 1.  §  7.  of  the  Ccmstitutloa  of  this  state, 
which  prorides,  "No  person  shall'  be  deprived 
of  life,  liberty,  or  property  without  due  pro- 
cess of  law" ;  that  it  also  Tlolates  section 
22  ot  article  1  aforesaid,  whkh  prorides, 
"Private  property  shall  not  be  taken  or  dam- 
aged  for  public  use  without  Jnst  ccnnpensa- 
tlon" ;  (4)  that  said  orcUnanoe  also  violates 
section  1  of  the  fourteenth  amendment  to  tlie 
federal  Constitution;  and  (jS)  that  subdivi- 
sion 15  of  section  206  (irtiich  I  have  set  forth 
above)  Is  void  because  it  is  in  conflict  with 
the  several  consUtntiaial  provisos  reterred 
to  abova  It  is  only  fair  to  state  that  coun- 
sel concede  that  both  the  ordinance  and  stat- 
ute admit  of  a  construction  which,  if  adopt- 
ed, might  not  invade  the  cmatltnticmal  pro- 
visions reterred  to. 

[1]  It  has  heretofore  been  determined  by 
the  territorial  Supreme  Court  of  Utah  that 
whenever  the  pollution  of  a  stream  by  any 
person  amounts  to  a  public  nuisance  under 
Comp.  Laws  1907,  |  8006,  the  offender  may 
be  criminally  prosecuted.  People  v.  Burtlc- 
son,  14  Utah,  258,  47  Pac.  87.  Under  that 
section  any  person  who  is  Injuriously  affected 
by  tbe  nuisance  may  sustain  an  action  to 
enjoin  or  to  abate  the  nuisance.  Since  People 
V.  Burtleson  was  decided,  and  after  the  ter- 
ritory of  Uteh  had  become  a  state,  the  Legis- 
lature passed  a  further  act  (Comp.  Laws 
1907,  I  lllSx),  In  which  a  "nuisance"  Is  de- 
fined as  follows: 

"Whatever  ia  dangerous  to  bumao  life  or 
bealth,  and  whatever  renders  soil,  air,  water, 
or  food  impure  or  anvholesoiae,  are  dedared  to 
be  DuiBaDcea  and  to  be  illegal,  and  every  person, 
either  owner,  agent,  or  occupant,  having  aided 
In  creating  or  contributing  to  the  same,  or  who 
may  support,  continue,  or  retain  any  of  them, 
■hall  be  deemed  gnUty  of  a  misdemeanor.'* 

See  Laws  Utah  1889,  p.  d& 

Tba  violation  of  the  foregoing  section  otm- 
stltutes  a  misdemeanor,  and.  In  addition  to 
tbe  right  of  an  actlMi  by  an  individual,  the 
board  ot  health  is  also  authorized  to  abate 
su<A  a  nuisance.  Again,  by  Comp.  Laws 
1907,  I  4274,  the  befouling  of  the  "waters  of 
any  stream,  well,  or  spring  of  water  used  for 
domestic  purposes,"  In  the  manner  In  that 
section  defined,  is  declared  a  nuisance.  It  Is 
apparent  therefore  that  the  Legislature  of 
this  state  has  exerted  the  police  power  of 
the  state  In  different  ways  for  the  purpose  of 
protecting  and  malntalalng  the  natural  pu- 
rity and  wholesomeneas  of  the  waters  dowlng 
In  the  streams  of  this  state.  The  reason  why 
such  great  care  Is  manifested  by  the  Legisla- 
ture to  maintain  tbe  purity  of  our  streams 
may  perhaps  be  attributed  to  the  fact  that 
this  stete  Ilea  wholly  within  the  arid  belt, 
and  for  that  reason  the  common  law  may 
have  been  deemed  insufficient  to  afford  ade- 


quate protection.  Bforeover,  tbe  otnnmim- 
law  rule  that  waters  may  not  be  appropriated 
and  diverted  from  a  atxeam  has  been  entirely 
abrogated  In  this  state,  and  every  person 
may  appropriate  and  divert  any  quantity  or 
all  of  the  waters  flowing  in  any  stream,  pro- 
vided he  usra  such  water  for  a  beneficial 
purpose.  I  advert  to  these  matters  primarily 
for  tbe  purpose  m»ely  of  directing  attention 
to  the  ever  present  tact  that  riparian  righto 
In  the  streams  of  this  state,  if  not  entirely 
abrogated,  have  nevertheless  been  modified 
to  a  large  extent  But,  in  addition  to  the 
several  state  regulations  to  which  reference 
has  been  made,  tbe  Legislature  has  also  con- 
feAed  certain  powers  and  Imposed  certain 
duties  upon  the  municipal  corporations  of 
this  state  for  the  purpose  of  protecting  and 
maintaining  the  wholesomeness  and  poteblllty 
of  the  water  used  by  the  Inhabitants  of  such 
municipalities.  The  statute  conferring  such 
powers  and  the  ordinance  by  which  It  Is 
sought  to  be  exerted  in  this  case  I  have  here- 
inbefore set  forth  at  large.  In  view  that  the 
statute  expressly  ctmfers  the  power,  respcmd- 
ent's  contention  that  the  ordinance  in  ques- 
tion ia  not  authorized  by  any  statote  or  law 
of  this  state  is  therefore  clearly  untenable. 

Nor  do  I  think  that  the  contention  can  be 
sustained  that  the  statute  and  ordinance 
both  are,  or  that  ^tlier  of  them  Is,  void  be- 
cause they  or  either  is  violative  of  the  con- 
8tltuti<mal  provisions  upon  which  counsel  re- 
ly and  to  which  reference  baa  been  made.  It 
is  universally  c<Hiceded  by  both  courts  and 
text-writers  that,  in  enacting  statutes  and 
ordinances  such  as  those  In  question  hercr 
the  legislative  bodies,  whether  state  or  local, 
are  exerting  the  police  power  which  inheres 
In  every  sovereign  state.  In  exerting  the  po- 
lice power  to  protect  tbe  general  health  or 
welfare  of  the  Inhabitants,  or  in  directing  Its 
exerdse  by  the  municipality  for  such  pur- 
pose, the  state  is  ezerttttg  oaa  of  the  grea^ 
est  prerogatives  of  sovereign^.  Indeed,  lliis 
power  is  considered  of  such  vast  inqtortanoft- 
that  the  sovereign  is  not  permitted  to  surren- 
der it  (NT  to  be  eBt(^ped  from  exerting  it  at 
any  and  all  times  when  the  public  interests- 
require  Ite  enforcement  And  this  is  so  air 
though  ite  exercise  may  lnterf«e  vlth  prop- 
ertr  or  j^oBetty  rights,  or,  under  certain  div 
cnmstanees,  may  ewm  cause  tbe  destructioa 
of  the  same.  The  attempt  to  define  this  pow- 
er has  80  often  been  made  by  the  most  able- 
jurlste  that  It  would  smadt  of  pedantry  for 
me  to  attempt  it  here.  Perhaps  as  good  and 
as  comprehCTslve  a  deflnitioD  as  can  be  gtvtsa 
is  the  one  by  Ur.  Chief  Justice  Shaw  In 
GcHumonwealth  v.  Alger,  7  Ou^  Wass.)  53. 
See,  also,  Cooley^  Constitutional  limitations 
(7th  Ed.)  pp.  830,  831,  for  reliable  definitions. 
It  baa  likewise  become  well  settled  that  the 
discretion  with  respect  to  when  and  how  this 
power  shall  be  exercised  Is  primarily  vested 
in  tbe  legislative,  and  not  in  the  Judicial. 
brantA  of  constltutioaal  government;  and  in 
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case  at  Ita  e»tclae  tliat  0ie  conrts  will  not 
interfere  mdeBs  a  statute,  when  properly  pass- 
ed, 18  palpably  in  contravention  of  some  con- 
stitotional  proTlslon.  Muglor  t.'  Kansas,  128 
U.  S.  623,  8  Snp.  Ct  273.  31  L.  Ed.  205; 
People  T.  Hnpp,  53  Colo.  80, 123  Pao.  661,  41 
L.  B.  A.  (N.  S.)  702,  Ana.  Oaa  1914A,  117T; 
Dnrango  t.  Ohapman,  27  Colo.  160,  60  Fac. 
685:  State  t.  Oriffln,  60  N.  H.  1,  SO  Atl.  260, 
41  L.  B.  A.  m,  76  Am.  St  Bep.  130;  State 
T.  Wheeler,  44  N.  J.  Law,  88;  State  Board, 
etc.,  T.  Diamond'  UUla  P.  Ca,  68  N.  J.  Bq. 
Ill,  51  AtL  lOlA;  Durham  t.  Cotton  MiUs, 
141  N.  C.  627,  54  S.  B.  453,  7  L.  B.  A.  (N.  3.) 
821.  ^e  preTaiUng  doctrine  la  stated  In 
Mngler  t.  Kansas,  supra,  by  Jnstloe  Harlan 
In  bis  usual  terse  style  thus: 

"It  belongs  to  the  Icfdslative  department  to 
exert  the  police  power  of  a  state,  and  to  deter- 
•     mine  primarily  what  meaaares  are  appropriate 
and  needful  tor  the  protection  of  the  public 
morals,  the  public  health,  or  the  public  safet;." 

Again,  In  Bland  t.  People,  32  Colo.  319,  76 
Pac.  350,  65  L.  R.  A.  424,  105  Am.  St  Rep. 
80,  In  referring  to  this  subject,  the  court 
says: 

"It  ia  said  that  the  police  power  of  the  state 
is  founded  largely  upon  the  maxim :  'Use  your 
property  in  such  manner  as  not  to  injure  that 
of  another.* " 

It  Is  further  said: 

"  'The  welfare  of  the  people  is  the  supreme 
law,'  is  a  maxim  of  the  law;  and  it  Is  upon 
theee  two  maxims  that  the  police  power  of  the 
state  is  largely  based.  In  the  exercise  of  the 
police  power,  the  Legislature  has  a  large  discre- 
tion, and  it  is  our  duty  to  sustain  such  legisla- 
tion unless  it  is  clearly  and  palpably  and  be- 
yond all  question  in  violation  of  the  Constito- 

The  foregoing  cases,  without  exception,  are 
thoroDgbly  considered,  well  reasoned,  and  all 
except  the  first  one  are  based  on  some  statute 
or  ordinance  prohibiting  the  befonUix  of  wa- 
ter, and  In  a  number  of  them  the  statutes  or 
ordinances  were  assaOed  upon  the  same  con- 
stitutional grounds  on  which  the  statute  and 
ordinance  In  question  are  assailed.  In  those 
cases  It  is  directly  held  that,  although  In  en- 
forcing the  police  power  the  use  of  property 
may  he  Interfered  with  to  the  extent  that  the 
owner  thereof  may  have  to  modify  or  change 
the  manner  of  its  use  from  one  which  Is  more 
to  one  which  is  less  convenient  to  him,  yet, 
if  snch  interference  Is  merely  Incidental  to 
a  proper  enforcement  of  th^  power  and  does 
not  deprive  the  owner  of  the  reasonable  use 
of  his  property,  he  cannot  successfully  main- 
tain that  his  property  is  being  taken  or  dam- 
aged for  public  use.  While  respondent's 
coimsel  do  not  seriously  question  the  sound- 
ness of  the  principle  laid  down  in  the  fore- 
going cases,  yet  they  somewhat  strenuously 
Insist  that  the  provisions  of  the  ordinance  in 
question  transcend  the  rule  just  stated.  In 
this  connection  they  contend  that  the  ordi- 
nance, in  prohibiting  every  person  from  per- 
mitting "any  cattle,  horses,  sheep  or  hogs  to 
remain  in  or  near,  or  to  i^oUute  any  stream 
of  water  used  by  the  inhabitants  of  said  dty 


anywhere  wtthln  ten  miles  above  a  point 
where  said  water  la  first  taken  by  said  dty," 
practically  amounts  to  the  confiscation  at 
property  when  used  for  the  purposes  for 
which  reqwndent  uses  his  iwoperty  as  such 
use  is  made  to  ajvear  from  the  complaint  In 
qnesttmL  This  contention  is  not  based  so 
much  iipcm  the  acts  with  which  respondent 
Is  char^  In  the  complaint,  as  It  Is  upon  that 
portion  of  the  ordinance  whldi  pn^iblts  any 
cattle,  etc.,  to  "remain  in  or  near"  any  stream 
from  which  the  water  Is  used  as  stated  In  the 
ordinance.  The  rule  Is  invoked  that  the  va- 
lidity of  a  law  or  ordinance  must  be  tested 
by  what  may  be,  and  not  by  what  in  a  par- 
ticular case  is  sought  to  be,  done  under  it 
The  rule,  that  in  case  two  constructions  of  a 
statute  or  ordinance  are  possible  one  of 
which,  if  adopted,  will  defeat  the  law,  while 
the  other  will  uphold  It,  It  is  our  duty  to 
adopt  that  construction  which  will  uphold 
the  law.  Is  too  well  settled  to  require  argu- 
ment at  this  time.  Moreover,  the  rule  that, 
for  the  purpose  of  ascertaining  the  Intraition 
of  a  statute  or  ordinance.  It  is  not  only  our 
duty  to  consider  It  as  a  whole,  but  we  must 
also  keep  in  mind  the  object  or  purpose  of 
the  enactment  and  the  evil  consequences  the 
lawmaker  Intended  to  guard  against  by  Its 
adoption.  Is  elementary. 

By  applying  these  rules  of  construction  to 
the  ordinance  In  question,  I  think  the  objec- 
tions that  are  inveighed  against  it  by  re- 
spondent's counsel  largely  disappear.  For 
Instance,  it  la  contended  that  to  prohibit  cat- 
tle to  be  near  a  stream  Is  too  vague  and  un- 
certain to  admit  of  reasonable  enforcnnent. 
It  Is  true  that  by  segregating  the  phrase  re- 
ferred to  from  all  other  matter  contained  in 
the  ordinance  It  appears  to  be  somewhat  (*- 
ECU  re.  But  the  manifest  purpose  of  the 
whole  ordinance  Is  to  prevent  the  pollution 
of  water  which  Is  used  for  domestic  purposes. 
With  that  thought  in  view,  thertfore,  all  acts 
which  directly  tend  to  affect  or  destroy  the 
potability  of  the  water  flowing  In  our  streams 
are  prohibited.  A  careful  reading  of  the  or- 
dinance makes  clear  that  it  was  not  intended 
to  prohibit  the  mere  casual  straying  of  one 
or  a  few  bead  of  cattle,  horses,  sheep,  or  hogs 
along  or  near  a  stream.  What  the  ordinance 
prohibits  Is  "to  permit  any  cattle,"  etc.,  "to 
remain  In  or  near"  the  stream.  It  requires 
no  argument  to  show  that  the  prohibition  is 
not  against  one,  but  It  la  against  a  number 
of  cattle,  and  It  is  not  directed  against  a  mere 
Incidental  or  casual  straying  Into  or  near 
the  stream,  but  what  is  prohibited  is  to  per^ 
mlt  a  number  of  cattle,  etc.,  to  remain  In  or 
near  the  stream.  To  permit  a  number  of  cat- 
tle to  remain  In  a  stream  must  necessarily 
result  In  polluting  the  water  for  domestic  use, 
and  to  permit  them  to  remain  at  one  place 
for  any  considerable  length  of  time  near  the 
stream,  where  the  accumulating  filth  natural- 
ly produced  by  them  can  dmiu  into  it,  must 
unavoidably  have  the  same  efl^ect  The  filth 
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and  ezcranentltloiM  mattor  coming  from  a 
number  of  animals,  or  even  from  one,  it  per- 
mitted to  accimiiilate  and  get  into  tbe  stream, 
most  result  in  Its  pollution. 

Again,  the  <vdlnance  must  receiTe  a  rea- 
sonable eonstruction  and  application.  Sncb 
a  oonstmctlMi  simply  prohibits  the  owner  of 
any  catUe,  etc.,  from  permitting  them  to  be 
so  near  a  stream,  whether  it  be  10  or  100 
feet,  or  more  or  less,  which  will  result  in  ap- 
preciably befooling  the  stream.  I  think  no 
one  wonld  insist  that  on  owner  ot  cattle 
should  be  punished  for  keeping  his  cattle  at 
such  a  place,  wtere  their  presence  could  have 
no  effect  on  the  parity,  of  tbe  water  in  the 
stream,  although  they  were  kept  what  may 
be  termed  to  be  "near**  a  stream.  If  there- 
fore  we  keep  In'  mind  the  purpose  of  the  or- 
dinance as  an  ratirety,  there  is  no  difficulty 
In  determining  what  ia  meant  by  the  phrase 
"near  the  stream."  Tba  mexe  fact  that  tbe 
word  "Mar"  is  coupled  wiUi  the  word  'In" — 
that  is,  in  or  near  the  stream— clearly  indi< 
cates  that  the  Intmtlon  was  to  prevent  cat- 
tle, etc.,  ttim  being  and  remaining  In  or  so 
near  to  the  stream  as  will  result  In  pollut- 
ing the  watar  flowing  therein.  Kor  does 
the  ordinance  aiqDly  to  every  stream,  but  It 
applies  to  snch  only  from  which  the  wa- 
ter is  used  by  the  Inhabitants  a  dty.  It 
is  manifest  therefore  that  to  drive  or  keep 
any  cattle,  etc.,  at  any  place  where  they 
do  not  and  cannot  sensibly  or  ^ipreclably 
]K>llute  or  befoul  the  water  In  the  stream, 
does  not  come  within  either  the  purpose  or 
the  spirit  of  the  ordinance.  Suppose  a 
stream  were  flumed  or  cemented,  or  other- 
wise protected,  by  either  natural  or  artificial 
means  so  that  it  was  impossible  for  animals 
to  get  into  the  water,  and  that  their  filth 
could  not  pollute  It,  would  any  one  contend 
that  the  ordinance  was  violated  by  merely 
permitting  horses,  cattle,  or  other  animals 
to  be  near  It?   I  think  not. 

This  brings  me  to  the  crucial  question  in 
the  case.  Respondent's  counsel  contend  that 
the  complaint  discloses  that  he  is  to  be  pun- 
ished for  doing  or  permitting  a  lawful  thing 
upon  his  own  land  in  the  usual  and  customa- 
ry manner,  namely,  the  pasturing  of  his 
horses  thereon.  It  is  alleged  in  the  com- 
plaint that  tbe  stream  in  qnestion  "runs 
through"  respondent's  land.  He  Insists 
therefore  that  he  is  a  riparian  owner  with 
all  the  rights  and  privileges  inddent  to  such 
ownership.  Upon  these  premises  bis  counsel 
insist  that  he  at  least  has  the  legal  right  to 
make  a  reasonable  use  of  his  land  and  the 
acts  charged  do  not  show  that  he  has  abused 
that  right  Indeed,  they  contend  that  the 
very  acts  charged  merely  show  a  reasonable 
and  not  an  unreasonable  use.  Counsel  have 
cited  one  case,  namely,  Helfrlch  v.  Catons- 
vllle  Water  Co..  74  Md.  269,  22  Atl.  72,  13  L. 
R.  A.  117,  28  Am.  St  Rep.  245.  which  seems 
to  sustain  their  contention.  That  case,  in 
my  judgment,  Is,  however,  not  so  well  con- 
sidered as  are  the  cases  to  which  I  have  be- 


fore referred.  While  Hie  Maryland  case  may 
be  applicable  to  Uie  eondmons  preralBng  in 
that  state,  yet  it  cannot  be  said  that  It  can 
be  applied  to  the  conditions  pieeait  In  this 
state  where  pure  water  means  life.  By  ex- 
amining the  notes  to  that  case  in  28  Am. 
St  Sep.,  It  will  be  seea  that  tbe  annotator 
also  expresses  some  doubt  respecting  the 
soundness  of  the  doctrine  there  announced. 
But  asauming  wlfihout  deciding  that  reason- 
able  use  is  the  test,  yet  whether  a  use  la  rea- 
smabl^  even  as  between  riparian  awaea, 
d^kenda  largely  upon  conditions  and  dream- 
stances.  As  has  been  wdl  said: 

"Whether  the  use  to  which  he  (the  owner> 
wishes  to  devote  it  (the  property)  is  reasonable 
must  be  determined  by  the  circumstances." 
FenniBon  v.  Flmienlch  tSIz,  Co.,  77  Iowa,  676, 
42  N.  W.  418,  14  Am,  StTKep.  319. 

To  arrive  at  a  just  result,  therefore,  not 
only  the  local  ctmditions  and  circumstances 
Burronndlng  tbe  locus  in  quo  must  be  kept  In 
mind,  but,  In  my  Judgment,  condltlona  gen- 
nally  prevailing  throuf^out  the  state,  ot,  at 
iMst,  throughout  the  locality  where  tbe 
stream  is  located,  and  the  uses  to  which  the 
water  flowing  therein  is  applied,  must  also 
be  considered. 

Again,  the  doctrine  laid  down  by  Judge 
Cooley,  In  his  excellent  work  on  Constitu- 
tional Limitations  ([7tb  Ed.]  880).  may  also 
be  Important  It  is  there  stated  In  tlie  fol- 
lowing words: 

"So  &  particular  use  (or  disposition)  of  pn^H 
erty  may  Bometimes  be  forbidden,  where,  by  a 
change  of  circumstances,  and  without  the  ^ult 
of  the  owner,  that  which  was  oace  lawful,  prop- 
er, and  unobjectionable  has  now  become  a  pub- 
lic nuisance,  endangering  the  public  health  or 
the  public  safety." 

The  question  is  discussed  by  Mr.  Justice 
Peclfham,  of  the  New  Tork  Court  of  Ap- 
peals, In  the  case  of  Health  Department  v. 
Rector,  etc,  145  N.  Y.  32,  42,  43,  39  N.  B. 
833,  836,  837  (27  L.  R.  A.  710,  4fi  Am.  St 
Rep.  579).   It  is  there  said: 

"Within  this  reasonable  restriction  the  power 
of  the  state  may.  by  police  regulations,  ao  direct 
the  use  and  enjoyment  of  the  property  of  thn 
dtixen  that  it  shall  not  prove  pernicious  to  his 
neighbors  or  to  tbe  public  generally.  •  * 
Laws  and  regulations  of  a  poflce  nature,  though 
they  may  disturb  the  enjoyment  of  individual 
rights,  are  not  unconstitutional,  though  no  pro- 
vision is  made  for  compenaatiott  for  such  dis- 
turbances. They  do  not  appropriate  private 
property  for  public  use,  but  simply  regulate  Its 
use  and  enjoyment  by  tbe  owner.  If  be  suffer 
injury,  it  is  either  damnum  absque  injuria,  or, 
in  the  theory  of  the  law.  be  is  compensated  for 
it  by  sharing  in  the  general  benefits  which  the 
regulations  are  intended  and  calculated  to  se- 
cure. (Citing  cases.)  The  state,  or  its  agent  In 
enforcing  its  mandate,  %akeB  no  property  Of  the 
citizen  when  it  simply  directs  the  making  of 
these  improvements.  As  a  result  thereof,  the 
individual  is  put  to  some  expense  In  complying 
with  ^  law.  by  paying  medianica  or  otiier 
laborers  to  do  that  which  the  law  enjoins  upro 
the  owner;  but,  so  long  as  the  amount  exacted 
is  limited  as  stated,  the  property  of  tiie  citizen 
has  not  bem  taken  In  any  constitatlonal  sensa 
without  due  process  ot  law." 

Therefore,  whoever  In  this  opinion  I  refer 
to  a  "reasonable  use,"  I  refer  to  ese  which  is 
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not  of  itself  a  nalfiance  or  wblch  does  not  un- 
uecessartly  and  appredabLy  pollute  tbe  wa- 
ters of  a  stream.  Farther,  that  if  in  using 
property  a  stream  Is  necessarily  polluted 
and  such  pollution  can  be  avoided  without 
destroying  the  owner's  ability  to  use  the 
property,  be  must  take  reasonable  steps  and 
precautions  to  avoid  such  pollution,  and,  if 
be  willfully  or  negligently  falls  to  do  so,  he 
may  be  punished  for  bis  acts.  Any  use  which 
results  In  an  aroreclable  pollutloa  which  is 
preventable  by  incurring  reasonable  expense 
or  making  reasonable  effort  cannot  be  deemed 
a  reasonable  use  for  tbe  purpose  of  with- 
standing tbe  enforcenwDt  of  a  police  r^pila- 
Hon  which  la  Intended  to  protect  tbe  public 
health. 

But  in  answer  to  all  this  respondent  In- 
^Bta  tbet  ho  la  not  charged  with  maintain- 
ing a  public  nuisance.  Whether  be  is  or  not, 
as  I  Bball  ^deavor  to  point  out  hereafter,  la 
not  controlling  here.  The  real  question  Is 
whether  fbe  use  made  by  re^ondent  of  his 
land  is  a  reasonable  one  under  all  tho  dzcum- 
stanoes  and  within  the  purview  of  tbe  rule 
boetofore  laid  dowa  What  use  is  It  that  re- 
wondent  makes  of  bla  land,  and  under  what 
drcnmstancea  is  It  applied?  The  amount  of 
land  owned  by  him  and  on  which  it  is  alleged 
he  keeps  27  head  of  horses  is  so  situated 
that  tbe  stream  In  Question  runs  through  it 
Tbe  amount  of  land  is  alleged  to  be  16 
acros  but  in  what  shape  or  form  these  15 
acres  lie  and  through  what  part  the  stream 
runs  is  not  disclosed.  For  tbe  purpose  of  this 
decision  I  shall  a^unie  that  the  land  in  ques- 
tion Is  a  square  piece  oC  ground  and  is  so 
situated  that  the  stream  runs  through  the 
whole  of  It  from  end  to  end  or  side  to  side, 
as  the  case  may  b&  I  do  this  for  the  purpose 
of  giving  respondent  all  possible  advantage. 
If  the  stream  in  fact  only  runs  through  a 
small  part  of  the  land,  then  the  rule  that  I 
shall  apply  is  more  favorable  to  blm  than  It 
would  be  t£  the  stream  mns  as  I  have  as- 
sumed. If  therefore  tbe  15  acres  constitute 
a  square  piece  of  ground,  the  l«igth  of  one 
t&Ae  or  one  end  thereof,  as  the  case  may  be, 
must  be  within  a  few  feet  of  4d  rods. 

In  view  therefore  that  the  stream  divides 
the  piece  of  ground,  the  horses  at  times 
must  necessiirlly  go  from  one  side  of  the 
stream  to  the  ot^ier  to  feed.  In  order  to  pre- 
vent the  horses  from  i>ol1utlDg  the  stream  Dy 
depositing  their  filthy  excrement  therein  as 
charged  in  the  complaint,  they  must  be  kept 
out  of  the  water,  and  this  I  shall  assume  can 
be  only  done  by  erecting  two  fences,  one  on 
each  side  of  the  stream,  with  a-  fenced  pas- 
sageway which  will  permit  the  horses  to  pass 
from  one  •side  of  the  field  to  tbe  other  at  will, 
or,  by  putting  up  bars  through  which  they 
may  be  led  or  driven  by  some  one  from  one 
side  of  tbe  stream  to  the  other  as  aforesaid. 
Assuming  therefore  that  fences  will  have  to 
be  erecte<l  for  the  full  length  of  the  land  tbe 
ciHnblned  length  of  such  fences  will  be  about 


100  rods.  In  connection  with  this,  some  pas- 
sageway must  be  devised  for  the  horses  to 
cross  over  the  stream  It  they  are  to  be  kept 
^drely  out  of  it  And  in  addition  to  tbe 
foregoing,  some  method  by  wblch  water  is 
provided  for  the  hoi-ijes  to  drink  most  also 
be  devised.  These  things  are  so  simple  and 
in  such  general  use  that  I  may  take  Judicial 
knowledge  of  tbe  fact  that  their  cost  Is,  to 
say  the  leasts  not  prohibitive,  and,  in  view 
of  .the  end  to  be  attained,  clearly  not  un- 
reasonable. Will  any  one  seriously  contend 
that  In  this  day  and  age  it  Is  necessary  or 
even  reasonable  to  permit  27  bead  of  horses, 
or  any .  other  number,  more  or  less,  to  go 
into  a  stream  and  to  deposit  their  filthy  ex* 
cretions  therein  from  day  to  day,  the  water 
of  which  stream  is  oontintully  being  used 
by  a  community  of  approximately  100,000 
persons  for  cnlinazr  purposes?  Would  not 
all  with  fme  accord  exdalm  that,  in  order  to 
ke^  this  water  reasonably  free  from  pollu- 
tion, It  were  better  that  the  owner  of  the 
horses  be  required  to  provide  water  for  them 
in  some  other  way  ttian  by  permitting  them 
to  go  into  the  stream?  It  would  seem  that, 
under  such'  circumstances,  to  require  the 
owner  to  have  recourse  to  even  the  primitive 
method  of  carrying  water  with  a  budcet  for 
some  distance  Into  an  ordinary  trough  for 
the  horses  would  be  much  more  reasonable 
than  the  present  method  of  going  into  and 
polluting  tbe  stream.  But  it  Is  a  matter  of 
general  knowledge  that  a  mudi  more  con- 
venient method  without  great  expense,  and 
one  that  acts  automatically,  can  be  devised  to 
provide  fresh  water  for  the  borsea.  Further, 
can  it  successfully  be  maintained  that,  if  tbe 
owner  of  the  land  Is  required  to  fence  his 
horses  away  from  the  stream  as  suggested, 
he  Is  unreasonably  inconvenienced,  or  that 
his  property  Is  taken  for  public  nse? 

I  have  devoted  an  unusual  length  of  time 
and  an  unusual  amount  of  labor  to  find  some 
case  in  the  books  wherein  it  has  been  held 
that  merely  to  inconvenience  a  landowner 
to  tbe  extent  herein  suggested,  for  the  pur- 
pose and  under  tbe  circumstances  here  pres- 
ent, constitutes  a  taking  or  confiscation  of 
property ;  but  I  have  found  none.  Moreover, 
tbe  cases  I  have  cited  all  squarely  hold  that 
a  landowner  cannot  complain  because  be  Is 
inconvenienced  In  the  use  of  bis  property, 
where  such  inconvenience  arises  out  of  the 
proper  enforcement  of  tbe  police  power  to 
protect  the  public  health,  and  where  such  en- 
forcement does  not  amount  to  the  taking  or 
destruction  of  his  property.  If  such  were  not 
the  law,  communal  life  in  this  arid  country 
would  be  well-nigh  impossible.  All  the 
streams  would  be  polluted  and  the  use  of  tlie 
water  made  unwholesome,  If  not  absolutely 
dangerous  to  health,  by  what  is  termed  to 
be  a  reasonable  use.  Further,  If  the  purity 
of  tbe  streams  could  only  be  maintained  by 
compelling  the  dtira  and  towns  of  this  state 
to  condonn  the  land  along  such  streamy  It 
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would  be  necessary  to  condemn  ptactioally 
the  wbole  watershed  of  the  etreams.  This 
would  be  as  Impossible  as  It  la  impracticable. 
Meltber  Is  such  a  course  Imperative,  since  the 
water  In  every  stream  may  be  kept  reasonably 
pure  and  fit  for  evm  cuUnary  use  without  en- 
tirely deprlTlnff  a  reasonable  number  of  cat- 
tle, bonws,  and  other  animals  from  eating 
the  grass  which  grows  along  the  watershed 
of  our  streams,  ^le  whole  matter  cm  be 
regulated  by  giving  a  reasonable  construction 
to  our  statutes  and  ordinances  and  by  apply- 
ing reason  and  common  sense  In  theSr  en- 
fOTcemoit  If  there  is  one  subject  whldi 
should  be  governed  by  reason  and  common 
B«i8e  moie  than  any  other,  It  certainly  is 
the  subject  of  police  regulation. 

The  respondent  Insists  that  under  tba  or- 
dinance in  question  he  cannot  pmnlt  any 
of  his  horses  to  ranaln  on  any  part  of  the 
land  for  the  purpose  of  eating  the  grass 
growing  thereon,  since  in  doing  so  they  sdll 
will  void  their  excrement  on  the  land,  whidi. 
In  case  of  rains  and  floods,  wHl  be  washed 
Into  the  stream.  It  no  doubt  is  true  that 
where  there  are  filthy  substances  deposited 
along  the  sides  of  the  canyons — and  most  of 
our  streams  flow  through  canyons — such  sub- 
stances. In  case  of  rains,  wilt,  to  some  extent 
at  least,  be  washed  Into  the  stream;  but  this 
is  unavoidable.  To  permit  cattle,  however,  or 
horses  to  deposit  their  excrement  on  the 
land  while  they  are  grazing  all  over  It  from 
day  to  day  Is  one  thing,  while  to  permit  them 
to  go  into  the  stream  and  to  deposit  it  Into 
the  water,  or  to  permit  them  to  deposit  It  in 
any  quantity  near  the  stream  where  It  will  be 
directly  washed  Into  it,  Is  quite  a  different 
thing.  The  cattle  wander  over  the  land  dur- 
ing the  summer  season,  and  that  is  the  only 
season  in  which  they  can  be  pastured,  eating 
grass,  and  In  doing  so  never  deposit  a  very 
large  mass  of  excrementltlons  matter  in  one 
place,  but  in  the  natural  order  of  things  will 
scatter  It  over  an  entire  field  or  pasture. 
With  regard  to  such  deposits,  the  magic  in- 
fluence of  sunlight  and  air  which  bring  about 
chemical  decomposition  must  not  be  over- 
looked. Most  of  the  ofTeusive  gases  escape 
under  such  conditions,  and,  as  pointed  out 
by  Vice  Chancellor  Stevens  in  the  case  of 
Doremus  v.  Paterson,  73  N.  J.  Eq.  483,  69 
Atl.  225,  where  the  question  now  under  con- 
sideration Is  exhaustively  treated,  only 
the  solids  or  the  mineral  portions  of 
the  excrementltlons  matter  eventually  find 
their  way  into  the  stream  and  these  or- 
dinarily are  either  harmless  or  set- 
tle down  BO  as  to  become  so.  From  these 
BourcoB,  therefore,  the  stream,  provided  it 
carries  any  considerable  quantity  of  water, 
is  not  sensibly  or  appreciably  polluted,  and 
thus  not  made  unfit  for  use. 

Recurring  now  to  the  claim  made  by  coun- 
sel that  respondent  is  not  charged  with  com- 
mitting a  nuisance:  It  is  true  that  such  is 
not  the  direct  diarge,  but  can  It  be  said 


that  to  permit  27  horses  to  go  Into  a  stream 
each  day  during  the  summer  season,  and  to 
permit  them  to  deposit  their  filthy  excrement 
Into  the  water  flowing  ttiereln  which  is  t}eing 
nsed  for  culinary  purposes  by  the  Inliabitants 
of  a  large  city,  if  not  a  nuisance  per  se 
is,  nevertheless^  near  Uie  border  line  of  con* 
stitutiiuc  a  very  ctteaslve  raw?  If  respond- 
ent, however,  were  either  actually  committing 
or  maintaining  a  nuisance,  he  would  not  hare 
any  standing  In  court  whatever.  His  coud* 
sel  frankly  concede  ttiat  If  he  were  gnlltr  ot 
maintaining  a  public  ntdsance  It  oonld  be 
abated,  and  tills,  too,  vrtthout  considering 
whether  the  abatement  would  linjorlonsly 
effect  him  in  his  property  rights  or  not  But 
they  stroinonsly  Insist  that  what  Is  charged 
does  not  amount  to  a  nuisance.  Let  me  say 
here,  once  fbr  all,  that  statutes  and  ordi- 
nances sndi  as  are  In  question  here  do  not 
depend  fw  thtir  enforcemrat  upon  the  ques- 
tion <a.  whether  the  acts  that  are  prohibited 
thereby  constitute  a  nuisance  or  not  If  such 
acts  constituted  a  nuisance,  the  parties  diarg- 
ed,  if  the  acts  came  within  the  statute  or 
ordinance,  would  be  guilty  as  a  matter  of 
course,  but  they  may  also  be  found  guilty 
although  the  acts  do  not  as  yet  amount  to 
a  nuisance.  If  respondeat  were  guilty 
elttier  of  committing  or  maintaining  a  nui- 
sance, the  dty,  under  the  common  law,  as  a 
mere  riparian  owner,  could  require  liim  to 
abate  the  same,  or  the  board  of  health  might 
do  BO.  In  either  case  It  would  be  wholly  un- 
necessary to  have  recourse  to  an  ordinance 
like  the  one  in  question.  Su<^  ordinances  are 
not  enacted  to  prohibit  the  maintenance  of 
existing  nuisances ;  but  their  enforcement  is 
intended  to  prevent  the  creation  of  nuisances 
which  may  become  dangerous  to  the  public 
health.  If  no  one  could  be  prevented  from 
polluting  water  until  his  acts  amounted  to 
the  committing  or  maintaining  of  a  public 
nuisance,  then  police  regulations  to  prevent 
the  pollution  of  our  streams  would  be  almost 
entirely  shorn  of  their  beneficial  effect  sud 
much  harm  to  the  public  health  would  be  pos- 
sible, which,  by  the  enforcement  of  such  or- 
dloances,  Ib  or  may  be  prevented.  To  this 
effect  are  all  the  cases  to  which  I  have  refer- 
red herein. 

Whether  respondent  has  violated  the  pro- 
visions of  the  ordinance  In  question  or  not 
is  a  question  of  fact  He  cannot  be  found 
guilty  under  the  charge  preferred  against 
him  unless  It  is  found  beyond  a  reasonable 
doubt  that  he  has  permitted  the  acts  com- 
plained of  and  that  such  acts  sensibly  or 
appreciably '  pollute  or  liave  polluted  the 
stream.  The  pollution  must  be  one  which 
constitutes  an  appreciable  befoullfig  of  the 
water,  because  In  the  very  nature  of  things  it 
was  not  Intended  to  punish  for  a  mere  techni- 
cal contamination  or  pollution  of  water.  Such 
a  pollution  Is  not  preventable.  Impure,  nox- 
ious, or  offensive  matter  cast  into  a  stream, 
however  small  In  quantity,  to  some  extent 
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pollutes  tbe  vater  aenAn.  Ttaat,  however. 
Is  not  tbe  p^ntlon  wblcb  OTdliunces  Uke 
the  one  In  question  seek  to  pn^dMt  or  imnlab. 
On  tbe  otber  hand,  snch  oidlnanoss  an  In- 
tended to  prereut  0ie  d^oslt  of  fllthr  sob- 
Stances  In  or  near  onr  stveanis,  whldi,  if 
oonttamed,  ndght  seEloasly  endancer  the  pvAtllc 
health.  These  ordinances  are  also  intended 
to  preTent  Indirldaals,  bj  lnd«p«ident  aetton, 
finm  poUutlDg  streanis,  altbon^  their  acts 
cannot  be  constmed  as  amoontinff  to  a  nni* 
sanm  If  the  coorts  should  refnee  to  ^- 
(orce  sneh  ordinances,  then  each  <»ie  of  a 
number  of  individaals  acting  Independently 
who  own  lands  along  a  stream  might  pol- 
lute It,  but  not  to  sodi  an  extent  as  to  con- 
stitute a  nuisance,  while  the  comUned  acts 
of  all  would  80  pollute  the'  water  of  a  stream 
as  to  make  Its  use  dangerous  to  health,  and 
yet  none  could  be  punished,  because  the  In- 
dividual and  independent  acts  taken  singly 
would  not  so  pollute  the  stream  as  to  con- 
stitute a  nuisance  or  make  the  use  of  tbe 
water  necessarily  dangerous  to  health. 

I  desire  to  add  here  that  in  the  nature  of 
things  it  is  not  possible  for  me  to  say,  upon 
this  demurrer,  whether  respondent  is  so  af- 
fected In  the  use  of  his  land  as  to  amount  to 
a  taking  as  he  contends.  From  the  face  of 
the  complaint,  no  such  result  la  discernible. 
The  acta  that  are  sought  to  be  prohibited 
clearly  come  within  police  regulations,  and, 
unless  the  prohibition  of  the  use  of  bis  prop- 
erty in  the  manner  It  Is  used  Is  tantamount 
to  a  taking  of  It  or  which  deprives  him  of 
the  use  thereof,  he  cannot  complain.  Al- 
though he  were  found  guilty  and  then  were 
prohibited  from  using  his  property  In  the 
manner  complained  of,  yet  he  would  not,  by 
reason  of  that  fact,  be  prevented  from  seek- 
ing or  from  obtaining  redress  In  the  prop- 
er courts  in  this  state,  provided  the  preven- 
tion aforesaid  would  result  In  preventing 
him  from  making  a  reasonable  use  of  his 
property  as  such  reasonable  use  la  herein  de- 
fined. 

I  am  constrained  to  hold  therefore  that, 
for  the  reasons  stated,  the  ordinance  In  ques- 
tion Is  not  Invalid;  that  the  statute  on 
which  it  Is  based  Is  a  valid  statute;  and 
that  the  complaint  states  sufBdoit  facts  to 
constitute  a  pnMlc  offense. 

The  Judgment  of  tbe  district  court  Is  there- 
fore reversed. 

8TRAUP,  O.  J.  (concurring).  It  nndonbt 
edly  was  within  tbe  province  of  tbe  I^eglsla- 
ture  to  confer  power  upon  mnnldpalltlea  by 
ordinance  to  protect  waters  of  streams  used 
lay  tile  Inhabitants  thereof  for  domestic  and 
culinary  purposes,  and  to  iwevent  pollutions 
of  anch  vaters.  Whether  the  ordinance  In 
qvestkn.  In  all  Its  parts,  Is  within  such  con- 
ferred power,  need  not  as  I  view  the  mat- 
ter, be  now  considered  or  dctennlned.  It  Is 
soffldent  to  ascertain,  and  the  inquiry  need 
he  no  broader,  as  to  whether  the  acts  or 


wrongs  allseed  In  tbe  complaint  are  snch  as 
tbe  mnnl<3pallty  under  Its  conferred  power 
could  and  did  by  ordinance  forbid  and  penal- 
ise. Certain  It  hi  that  a  municipality,  by 
ordinance,  under  the  conferred  power,  may 
fwbld  and  prevent  pollutions,  and  punish 
those  committing  them,  which  result  from  an 
unlawful,  wrongful,  negligent,  unreasouable, 
or  unnecessary  use  of,  or  interference  with, 
such  waters,  or  of  premises  through  which 
they  coarse  or  are  adjacent  to  them.  Wheth- 
er the  municipality  under  such  conferred 
power  may  also  forbid  and  prevent  pollutions 
— a  very  flexible  and  comprehensive  term,  for 
any  feces  or  refuse  getting  In  the  water  of 
a  stream  may,  in  a  degree,  constitute  a  pol- 
lution— and  punish  those  committing  tbem, 
which  result  wholly  from  a  lawful,  careful, 
reasonable,  and  proper  use  of  such  premises 
by  the  owner  or  an  occupant  thereof,  Is  a 
question  concerning  which  I  entertain  seri- 
ous doubt  The  ordinance,  however,  seeming- 
ly forbids  the  one  as  well  as  the  other.  The 
location  and  physical  conditions  of  prem- 
ises of  an  owner,  and  of  the  stream  cours- 
ing through  or  near  them,  may  be  such  that 
to  pasture  or  keep  any  animals,  such  as  hors- 
es or  cattle,  on  the  premises,  would  neces- 
sarily result  in  pollutions  of  the  waters  to 
some  extent,  for  it  must  be  conceded  that  any 
appreciable  quantity  of  feces  washing  or  get- 
ting Into  the  stream  would  in  some  degree 
injuriously  affect  the  purity  and  potability 
of  Its  waters.  Hence  it  may  well  be  ques- 
tioned whether  a  municipality,  under  the 
conferred  i>ower,  by  preveutlng  and  penaliz- 
ing snch  an  act,  under  such  circumstance, 
would  not  deprive  the  owner  of  a  rightful 
use  and  enjoyment  of  his  property,  and  thus. 
Id  effect  amount  to  a  taking  or  damaging 
of  property  without  compensation. 

[2]  But  the  complaint  in  effect  charges  a 
wrongful,  n^ligent,  unreasonable,  and  un- 
necessary use  of  the  waters  of  the  stream' 
and  of  the  premises  through  or  along  which 
It  courses;  the  complaint  in  such  particular 
being  that  the  defendant  "unlawfully  and 
willfully,  •  •  •  and  continuously,  for 
days  or  more,"  permitted,  "at  all  times,"  27 
horses  to  pasture  upon  and  along  the  banks 
of  tbe  stream,  to  wade  in  and  drink  there- 
from, and  to  "drop  their  dung  Into  said 
creek.**  That  pretty  nearly  charges  that 
tbe  defendant  wlllftolly,  nnlawfnlly,  and  con- 
tlnuoasly,  for  a  period  of  10  days  or  more, 
used  tbe  stream  as  a  depository  for  horse 
teoes.  I  think  the  acts  charged  In  the  com- 
plaint are  such  as  tbe  municipality,  under 
Its  conferred  power,  could  by  ordinance  pro- 
hibit and  are  such  as  are  foihldden  by  the 
ordinance;  and  therefore  that  the  demurrer 
to  the  complaint  ought  to  have  been  ovcr- 
ruled. 

HcGARTT,  J.  I  concur.  I  am  of  the  opin- 
ion that  tbe  complaint  Is  not  vulnerable  to 
the  objections  urged  against  it    That  tbe 
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Legislature  may  confer  upon  mnoldpalltleB 
the  power  generally  to  protect  trom  pollu- 
tion streams  of  water  used  by  the  inhab- 
itants for  culinary  and  domestic  purposes  Is 
no  longer  an  open  question.  A  municipality 
may  not,  however,  in  the  exercise  of  Its  po- 
lice power  In  ttjat  regard,  destroy  or  ap- 
preciably Impair  the  value  or  utility  of  vest- 
ed rights  of  others  In  and  to  such  streams. 
It  is  common  knowledge  that  municipalities 
throughout  this  state,  with  but  few  excep- 
tions, obtain  the  culinary  water  used  by  the 
Inhabitants  thereof  from  streams  of  water 
that  have  their  sources  in  the  mountains  and 
which  flow  through  canyons  to  the  valleys 
and  lowland  where  It  Is  diverted  for  the 
uses  mentioned.  It  is  equally  well  and  gen- 
erally known  that,  In  many  of  the  canyons 
through  which  these  streams  of  water  flow, 
there  are,  at  dUterent  points,  small  tracts  of 
meadow,  pasture,  and  arable  land  ranging 
In  quantity  from  a  fraction  of  an  acre  to 
a  quarter  section  or  more  which  uenally  ex- 
tends back  from  either  side  of  the  stream 
to  or  near  the  base  of  ttie  walls  of  the  can- 
yons. Much  of  these  landa,  because  of  their 
altitude  knd  close  proximity  to  the  mountain 
ranges  and  public  grazing  lands,  are  spedal- 
]y  valuable  for  raising  bay,  and  for  graz- 
ing, pasturing,  and  feeding  cattle,  tunraes,  and 
othw  domestic  animals,  and,  In  a  limited 
way  for  raising  grain,  potatoes,  ^nd  a  few 
other  cereals  ttiat  grow  sdA  thrive  in  high 
altitudes  and  tliat  are  indispensable  in  the 
maintenance  of  a  cattle  and  borse  ranch. 

There  may  be,  and  no  doubt  are,  instances 
where  parties,  at  an  early  date  in  the  settle- 
ment of  this  arid  mountain  t^on,  home- 
steaded  tracts  of  these  lands  and  have  fenc* 
ed  and  otherwise  improved  the  same,  and 
have  occupied  and  used  the  lands  for  rais- 
ing hay,  pasturing,  grazing,  and  corralling 
cattle,  horses,  and  other  domestic  animals, 
and  have  used  the  waters  rising  thereon  and 
that  flow  through  the  premises  for  Irriga- 
tion, culinary,  and  domestic  purposes,  be- 
fore parties  lower  down  on  the  stream  ac- 
quired any  Interest  in  or  title  to  the  water. 
In  such  case,  the  homesteader  and  his  suc- 
cessor in  Interest  may,  after  a  municipality 
acquires  a  right  to  the  water,  after  it  leaves 
the  premises,  for  the  use  of  its  inhabitants, 
continue  to  make  a  reasonable  use  of  the 
land  for  the  purposes  mentioned.  He  may 
farm  the  land,  pasture,  graze,  and  corral 
horses,  cattle,  and  other  domestic  animals 
thereon,  to  the  same  extent  as  he  did  before 
the  municipality  acquired  an  interest  in  the 
water.  And  if  in  making  such  reasonable 
use  of  the  land  the  drainage  therefrom  finds 
Its  way  into  the  stream,  which  under  the 
circumstances  and  conditions  mentioned  Is 
generally  unavoidable,  he  Is  not  amenable  to 
either  tlie  criminal  or  dvU  law.  In  such 
case  the  municipality  has  a  remedy,  and  may, 
onder  the  eminent  domain  law,  acquire  an 
easement  or  title  to  the  land,  or  a  niffldrat 


amount  thereof,  bordering  on  the  stream,  to 
enable  It  to  protect  the  water  from  pollu- 
tion. Section  22  of  article  1  of  the  Consti- 
tution of  this  state  provides  that  "private 
property  shall  not  be  taken  or  damaged  for 
public  use  without  Just  compensation."  A 
municipality,  under  the  oondltions  such  as 
I  have  suggested,  cannot  evade  this  in- 
hibitory provision  of  the  Constltntlon  and 
directly  or  indirectly  deprive  a  party  of  his 
property  or  materially  impair  tb&  value  thoe- 
of  by  restricting  Its  use  without  conqiai- 
sating  him  for  the  property  taken  or  the 
damage  sustained. 

It  is  suggested  that  in  ttie  cue  at  bar  re- 
spondent might  at  a  mnntnal  e^ienae  con- 
struct a  fence  along  either  side  of  the  creek 
where  it  passes  through  hia  land,  and  then- 
by  protect  the  stream  from  Qie  pollution  men- 
tioned in  the  complaint  As  I  have  stated, 
it  is  common  knowledge  that  the  meadow, 
pasture,  and  arable  landa  in  the  canyons 
through  which  these  streams  of  water  flow 
is  limited  to  small  tracts  situated  along  the 
beds  of  the  canyons.  In  many  instances  this 
land  consists  of  narrow  strips  on  eillter  side 
of  the  creek.  There  may  be,  and  no  doubt 
are.  Instances  In  which  the  homesteader.  In 
order  to  Include  in  his  entry  as  much  of  this 
tillable  land  as  possible,  has  "taken  up" — 
filed  on — two,  three,  <}t  more  ccmtlguous  "for- 
ties" along  the  bed  of  the  canyon.  In  such 
case  the  homestead  may  consist  of  a  tract 
of  land  80  rods  In  width  and  320  rods  (1 
mile)  in  length.  Under  these  conditions,  It 
would  require  2  miles  of  fence  to  prev^t 
the  loose  animals  kept  on  the  randi  from 
going  Into  the  stream  at  will.  To  construct 
and  maintain  such  a  fence  would  not  only  be 
exi>enslve  to  the  homesteader,  but  in  many 
cases  the  fence  would  very  materially  im- 
pair the  usefulness  of  the  ranch  and  there- 
by decrease  Its  value.  This  is  on  expotse — 
a  burden-— that  the  municipality  cannot*  ^- 
ther  under  Uie  Constitution,  statutei  or  Ita 
police  power,  compel  the  owner  to  (WBome. 
If,  under  such  drcumstances,  the  municipal- 
ity may  prevent  the  homesteader,  or  bis 
successors  in  interest,  from  pasturing  ani- 
mals on  the  portloD  of  the  ranch  through 
which  the  stream  of  water  flows  (which  may 
be  the  only  part  of  the  premises  flt  for 
pastura^},  it  necessarily  follows  that  the 
municipality  may  also  prev^t  the  irrigation 
of  the  land  because  the  waste  water  there- 
from imavoldably  flows  Into  the  creek,  wash- 
ing therein  the  oCTal  of  animals  and  other 
refuse,  such  as  manure,  d^rls,  etc.,  hauled 
from  the  corrals  and  yards,  and  scattered 
over  the  arable  portion  of  the  ranch  to  fer- 
tilize the  soil.  The  fact  that  the  municipal- 
ity may,  In  some  cases,  be  compelled,  as  sug- 
gested, to  purchase  or  acquire  by  condemna- 
tion proceedings  entire  watersheds  in  order 
to  [ffotect  the  stream  frtmi  poUutloo,  does 
not  relieve  it  from  doing  wb^  tbe  proTlalni 
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of  the  Constltation  referred  to  requires, 
namely,  ootnpeiisate  the  owner  fbr  his  prop- 
erty  or  so  much  thereof  as  may  be  neces- 
sary for  ttM  mnnidpality  to  acquire  in  order 
to  enable  It  to  protect  the  stream  trcnn  the 
impurities  moitloned. 

What  I  bere  state  1b  In  no  sense  In  con- 
flict with  the  case  of  People  T.  Burtleson,  14 
Ctah,  268,  47  Paa  87.  In  that  case  the  de- 
fendant was  convicted  of  having  committed 
a  public  nuisance  by  imlawfully  and  will- 
fully driving,  herding,  and  keeping  about  2,- 
000  sheep  upon  a  small  stream  of  water 
which  was  used  by  the  Inhabitants  of  a  small 
town  or  Tillage.  The  record  in  that  case, 
what  there  is  on  file  In  this  court,  shows  that 
the  defendant  was  herding  and  grazing  his 
sheep  on  the  public  domain  at  the  time  be 
committed  the  nuisance  for  whldi  he  was 
convicted. 

I  do  not  wish  to  be  understood  as  holding 
that  a  party  may  go  upon  the  public  domain 
and  acquire  title  to  land  through  which  a 
stream  of  water  flows  that  is  being  used  by 
the  inhabitants  of  a  municipality  for  culi- 
nary and  domestic  purposes  and  make  any 
use  of  the  land  that  will  result  In  befouling 
the  water.  Nor  do  I  wish  to  be  understood 
as  holding  that  in  cases  where  a  party,  or 
his  predecessor  in  interest,  was  the  first  to 
locate  on  a  stream  of  water  and  acquire  ti- 
tle to  land  tbrootSi  which  it  flows,  and  later 
other  parties  loww  down  on  the  stream  ap- 
Iffopriate  and  make  use  of  the  water  for 
culinary  and  domestic  purposes,  the  first 
ai>propriator,  or  his  successor  in  interest, 
may,  in  the  use  he  makes  of  his  property, 
willfoUy  or  wantonly  poUnte  and  b^oul  the 
water  of  the  stream.  He  may  not  ma  in  tain 
thereon  corrals,  stables,  privies,  outhouses. 
pigffMaa,  or  a  slau^terfaonse  where  the  draln- 
age  therefrom  will  naturally  find  its  way  into 
ttw  stream.  What  I  do  say  Is  mat  when  a 


par^  files  on  public  land  through  which  a 
stream  of  wate  flows,  fences,  tills,  and 
otherwise  Improves  the  land,  and  makes  the 
same  use  of  it  as  Is  usually  made  of  land 

of  that  character,  such  as  farming,  raising 
hay.  pasturing  and  feeding  cattle,  horses, 
and  other  domestic  animals,  and  a  munici- 
pality or  Its  predecessor  in  interest  later  on 
acquires  a  right  to  use  the  water  after  It 
leaves  the  premises  for  culinary  and  do- 
mestic purposes,  the  municipality  may  not 
compel  the  owner  of  the  land  to  dispense 
with  one  or  more  uses  to  which  the  land 
is  peculiarly  and  specially  adapted,  and  to 
which  it  has  been  devoted,  because  such  use 
unavoidably  befouls  the  wata.  To  arbitra- 
rily prohibit  the  owner  of  a  ranch  from  pas- 
turing his  animals  thereon  and  making  the 
same  use  of  It  as  ranch  property  situated  in 
the  mountains  is  generally  devoted,  or  to 
impose  conditions  that  would  make  such  use 
impracticable,  would  in  effect  be,  at  least,  a 
partial  confiscation  of  the  property.  This, 
neither  the  state  nor  any  political  subdivi- 
sion thereof  can  do  without  disregarding  and 
overriding  the  provision  of  the  Constitution 
herein  set  forth. 

Whether  the  respondent  Is  -within  his  rights 
in  pasturing  horses  in  the  Indosure  through 
which  the  stream  of  water  In  question  flows 
depends  on  the  circumstances  and  conditions 
under  which  he  la  using  the  land  for  that 
purpose.  Of  course,  if  he  willfully  and 
wantonly  permits  27  or  any  number  of  hors- 
es In  his  pasture  to  wade  into  the  stream 
at  will  and  befoul  the  water  under  condi- 
tions that  would  enable  him  at  a  nominal 
expense  and  with  but  little  Inconvenience  to 
protect  the  stream  from  pollution,  he  Is 
amenable  to  the  ordinance  under  which  he 
is  being  prosecuted,  regardless  of  whether  his 
right  to  pasture  hla  land  antedates  the  right 
of  the  municipality  to  the  use  «e  tlie  water. 
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BTATB  ex  leL  MITCHELL  t.  BIDBB. 
(SupTeme  Court  of  Oregon.    Jan.  20,  1^6.) 

1.  CoifTEHIT  (I  66*)— APPEAXr- BUX  OV  BX- 

CEPTI0N8. 

AVliether  a  sentence  for  contempt  exceeds 
the  limitB  fixed  by  statute,  beine  determinable 
from  an  cxnniination  oC  the  judgement  as  ex- 
emplified in  the  record,  may  oe  submitted  on 
appeal  without  a  bill  of  exceptions,  even  tboueh 
other  questions  discussed  in  the  brief  could 
not  be  considered  without  the  evidence  and  a 
bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  aee  Contempt, 
Cent  Dig.  SS  213-215,  223-237;  Dec.  Dig. 
I  66.*] 

2.  Contempt  (|  66*)— Appea]>-B«ooei>— Ad- 

DITIONAIi  AbST^CT, 

Where  respondent  deems  file  abstract  im- 
perfect or  unfair,  he  should  file  an  additional 
abstract,  as  prescribed  by  Supreme  Court  rule 
7  (56  Or.  616,  117  Pac  x). 

PEd.  Note.— For  other  caaeH,  see  Contempt, 
Cent.  Dig.  8S  213-216,  223-237;  Dec  Dig.  § 
6a  •] 

3.  Contempt  (§  68*)— AppbaI/— AsaiowMKNTa 
OF  Eebob— Sufficiency. 

That  assignments  of  error  in  the  abstract 
on  appeal  fall  short  of  technical  accuracy  does 
not  require  a  dismissal  of  the  appeal,  not  es- 
sential to  a  transfer  of  tbe  canse. 

rEd.  NotR.— For  other  cases,  see  Contempt. 
C^t.  Dig.  H  213-21S,  223-^7;  Dec  Dig.  | 
66.*] 

4.  Contempt  (|  66*)— Appkal—Tbahbobipis- 

AUTHEN-nOATIOS. 

Where  defendant  has  attempted  in  good 
faith  to  comply  with  Laws  1613,  p.  656,  de- 
claring that  when  an  appeal  is  perfected  the 
oristinal  pleadings  and  the  original  bill  of  ex- 
ceptions shall  be  sent  up  by  the  clerk  of  the 
trwl  court  and  made  a  part  of  the  transcript, 
he  will  be  allowed  to  supply  a  certificate  to 
meet  the  objection  that  the  pleadings  and  pa- 
pws  sent  up  were  not  properly  authenticated. 

[Kd.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  II  213-215,  223^7;  Dea  Dig. 
I  66.*] 

In  Banc.  Appeal  from  Circuit  Court,  Ma- 
rlon County;  Percy  R.  Kelly.  Judge. 

Contempt  proceedings,  on  relation  of  T.  E. 
Mitchell  against  U.  S.  Rider.  Judgment  find- 
ing defendant  guilty,  and  he  appeals.  On 
motion  to  dlsi^iss  appeal.   Motion  denied. 

This  is  a  motion  to  dismiss  an  appeal  from 
tbe  judgment  of  the  circuit  court  of  Marlon 
county  finding  Oxe  defendant  guilty  of  con- 
tempt The  reasons  assigned  In  the  motion 
are  that:  0)  No  bill  of  exceptions  was  al- 
lowed or  filed (2)  the  evidence  has  not  been 
brought  b^ore  this  court;  (3)  the  abstract 
filed  herein  Is  insufficient  because  the  afflda- 
Tit  for  contempt  on  which  the  Jud^ent  was 
based  Is  not  set  forth  In  full,  the  findings  of 
fact  are  only  partially  recited,  and  the  con- 
clu^ons  of  law  are  omitted;  (4)  there  are 
no  assignments  of  error  which  could  be  de- 
termined on  appeal;  and  (5)  the  notice  of 
appeal  was  not  served  on  tJie  district  attor- 
ney or  other  officer  of  the  state  of  Oregon. 
The  transcript  filed  Includes  copies  of  the 


BBPORTEB  ^  (Or. 

Judgment,  notice  of  appeal  showing  accept* 
ance  of  service  by  both  the  district  attorney 
and  tbe  attorney  for  tbe  relator,  and  tbe  un- 
dertaking on  appeaL  There  are,  in  the  hands 
of  the  clerk  of  this  court,  what  purport  to  be 
papers  filed  In  the  Justice  court,  where  the 
contempt  proceeding  originated,  and  also 
what  appear  to  be  papers  filed  In  the  drctiit 
court  There  is  no  hill  of  exccptlona  Tbe 
objectiona  will  be  conrideted  In  the  wder  at 
ready  stated. 

Ivan  6.  Martin  and  Carey  F.  Martin,  both 
of  Salem,  for  appellant  E.  R.  Ringo,  Dist 
Atty.,  and  McNary,  Smttb  &  Shields.  aU  of 
Salem,  for  respondent 

HARRIS,  J.  (after  stating  the  facts  as 
above).  [1]  One  of  tbe  questions  sought  to 
be  determined  by  this  appeal  is  whetber  the 
sentence  Imposed  by  the  court  exceeds  the 
limits  fixed  by  statute.  An  examination  of 
the  judgment,  as  we  find  It  exemplified  in  tbe 
record,  will  reveal  a  recital  of  sufficient  facta 
to  enable  a  dedslon  of  the  point  laised.  At 
least  one  phase  of  the  case  can  be  submitted 
on  appeal  without  tbe  presence  of  a  bill  of 
exceptions,  and  even  though  other  questions 
discussed  In  the  brief  could  not  be  nmsider- 
ed  without  the  erldenoe  and  a  bill  of  excep- 
tions. 

[2]  If  plaintiff  deemed  the  abatract  imper- 
fect or  unfair,  an  additional  abstract  could 
have  been  filed  as  provided  by  rule  7,*  56  Or. 
616, 117  Pac.  X.  Francis  v.  Bobart,  148  Pac 
920. 

[3]  Tbe  assignments  of  error  as  set  forth 
In  the  abstract  are  suffit^ent;  and,  even  If 
they  fell  short  of  technical  accuracjr,  the  mle 
In  Proctor  t.  JeCFery,  144  Pac.  1102;  would 
apply. 

The  objection  that  the  district  attorney 
was  not  served  with  tbe  notice  of  appeal  is 
answered  by  the  fact  that  the  record  diows 
that  be  admitted  service. 

[4]  Tbe  defendant  has  attempted  in  good 
faith  to  comply  with  the  provisions  of  chap- 
ter 335  of  the  Laws  of  1913,  and  has  caused 
to  be  sent  to  tbe  derk  of  this  court  not  only 
all  the  pleadings,  but  also  all  the  original 
papers  filed  in  tbe  case.  Objection  has  been 
made  to  these  pleadings  and  papers  because 
not  pr<4>erly  antbentlcated,  and  defendant, 
ther^ore,  has  requested  permission  to  supply 
a  certificate  that  will  meet  the  objection 
made.  The  request  of  defendant  is  granted. 

"While  TexatiouB  appeals  should  be  discourag- 
ed, yet  the  opportunity  for  litigants  to  have 
their  issues  tried  in  the  hifther  courts  should 
not  be  hinderpd  by  technical  constructions, 
which  too  frequently  lead  to  the  subversion  ot 
justice.  Smith  v.  Algona  Lumber  Co.,  136 
Pac.  7. 

The  motion  to  dismiss  the  appeal  ia  de- 
nied. 
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BTATO  T.  ROBINSON. 

(Supreme  Court  of  Or^n.   Feb.  2,  1916.) 

1.  INDIOIHKKT  AND  IHVOBIUTZOII  196*)-* 

Waives  or  Dbfiots— Failubi  to  Diudk. 
^6  failure  of  an  Indictment  for  receiving 
■tolen  propwty  to  allege  the  name  of  th«  owner 
of  the  property  waa  not  waived  bij  fiiUaf  to 

demur. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  Si  628-635 ;  Dec. 
Dig.  I  196.*] 

2.  RicMviNa  Stouh  Goods  (|  7*)— Indict- 
ment—Nauk  OF  Owiras. 

Under  U  O.  L.  1 1959,  proridlns  that  If  any 
person  shall  buy,  receive,  etc..  any  stolea  money 
or  property,  knowing  or  having  good  reason  to 
believe  it  to  be  stolen,  he  ■ball  be  ponlsbed  as 
therein  provided,  an  indictment  must  allege  the 
name  of  the  owner  of  the  stolen  property,  if 
known,  and  an  indictment  neither  alleging  the 
name  of  the  owner  nor  an  excuse  for  not  alleging 
the  ownership  waa  fatally  defective,  since,  while, 
under  the  statute,  the  offense  is  a  substantive 
rather  than  an  accessorial  offense,  the  prosecu- 
tion of  the  receiver  of  the  stolen  goods  is  not  de- 

rident  upon  the  conviction  of  the  thief,  and  it 
not  necessary  tedinically  to  allege  the  lai^ 
eeny,  the  name  of  the  thief  or  of  the  person  from 
whom  the  goods  were  received,  or  the  time  and 
place  of  the  original  larceny;  the  name  of  the 
owner  is  esaential  in  IdentiOcation  of  the  of- 
fense, as  the  transaction  la  Identified,  not  only 
by  a  descriptbn  of  the  property,  but  by  the 
ownership. 

[Ed.  Note.— For  other  cases,  see  Receiving 
Stolen  Goods,  Cent  Dig.  H  9-14;  Dec.  Dig.  { 
7.'] 

Department  2.  Appeal  from  Circuit  Court, 
Clatsop  County ;  T.  J.  Cleeton,  Judge. 

C.  A.  Robinsoo  was  convicted  of  receiving 
Stolen  property,  and  be  appeals.  Reversed 
and  remanded. 

A.  W.  NoTblad,  of  Astoria  (J.  T.  Jeffries, 
of  Astoria,  on  tiie  brief),  for  appellant  C 
W.  MuUlns,  Dlst  Atty.,  of  Astoria,  for  the 
State. 

HARRIS,  J.  The  defendant,  a  A.  Robin- 
son, was  convicted  of  receiving  stolen  prop- 
erty. The  charging  part  of  the  Indictment 
)s  as  follows: 

"The  said  C.  A  Robinson  on  the  5th  day  of 
February,  A.  D.  1914,  in  the  said  county  of 
Glatsop  and  state  of  Otegon,  then  and  there  be- 
ing, did  then  and  there  willfutly,  unlawfully, 
ana  feloniously  buy,  receive,  conceal,  and  at- 
tempt to  conceal,  1  joinder  plane,  of  the  value  of 
$3.50,  1  ripsaw,  of  the  value  of  $2.00.  1  band- 
saw,  of  the  value  of  fO.75,  and  1  saw  clamp,  of 
the  value  of  $1.25,  and  ca  the  aggregate  value 
of  $7.60,  and  which  Joinder  plane,  ripsaw,  hand- 
saw, and  saw  damp  bad  been  then,  lately  be- 
fore, feloniously  stolen,  taken,  and  carried  away, 
by  certain  persona  within  said  county  and  state; 
he  <tbe  said  C.  A.  Robinson)  then  and  there  well 
knowing  and  having  good  reaaons  to  Iwlieve  the 
aame  to  oe  stolen,  contrary  to  the  statutes  in  such 
cases  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Oregon." 

Tbe  defendant  appealed  from  the  Jadg- 
ment,  contending  that  certain  errors  occur- 
red during  tbe  trial.  At  tbe  argument  on 
appeal,  and  for  the  first  time,  tbe  defendant 
qitestloned  the  sufficiency  of  the  Indictment 


and  tmed  Oat  It  was  fiitallr  defectlre  be- 
cause ci  Qie  absence  <tf  an  allegation  of  own- 
ership. 

[1, 2]  If  tbe  allegation  of  ownerablp  U  in- 
dispensably then  a  fiiilure  to  demur  does 
not  operate  as  a  waiver  of  tbe  objection 
now  made  by  defendant  State  t.  Mack,  20 
Or.  286,  20  Pfic  689;  State  r.  Martin.  54 
Or.  406.  100  Pac.  1106,  103  Pac.  512.  A 
person  who  buys,  receivesi  or  ctmceals  atoi- 
en  pn^rtr,  knowing  the  same  to  be  stol- 
en. Is  gnll^  of  a  substantlTe  crime  (section 
1968,  h.  jO*  h.);  and  in  most  Jnri8dlcti(»s 
tbe  act  Is  made  a  substantive  rather  tlian 
an  accessorial  offense.  Under  statutes  like 
ours,  making  tbe  crime  a  substantive  one, 
the  prosecution  at  the  receiver  <^  stolen 
goods  is  not  dependent  upon  the  csnvlction 
of  the  thief  who  was  tbe  original  taker,  al- 
though it  is  necessary  to  allege  and  prove 
that  tbe  property  was  in  fact  stolen.  It  is 
not  essential  in  this  state  technically  to  al- 
lege tbe  larceny,  nor  la  it  requisite  to  allege 
the  name  of  the  thie^  or  the  name  of  tbe 
person  from  whom  the  goods  were  received, 
or  when  and  where  the  original  larceny  was 
committed  (State  v.  Hanna,  36  Or.  197,  57 
Paa  629),  for  the  reason  that  none  of  these 
features  are  essential  for  a  description  of 
the  transaction.  1^  however,  the  name  of 
the  owner  of  the  stolen  property  is  known, 
Ihe  indictment  must  contain  an  all^tion 
of  ownership ;  and  this  rule  Is  sustained 
by  on  overwhelming  weight  of  authority 
whether  the  act  of  receiving  stolen  property 
be  a  substantive  or  an  accessorial  crime.  An 
Indictment  is  fatally  defective  when  It  does 
not  allege  the  name  of  tbe  owner,  if  known. 
RapaUe  on  Larceny,  {  S18;  Miller  v.  Peo- 
ple, 13  Colo.  166,  21  Pac.  1025 ;  State  v,  Mc- 
Aloon,  40  Me.  133;  Commonwealth  v.  Finn, 
108  Mass.  469;  People  v.  Rlbolsi,  89  Cal. 
492,  26  Pac.  1082;  O'Connell  v.  State,  65 
Ga.  296 ;  State  v.  Pollock,  106  Mo.  App.  273. 
79  S.  W.  980;  State  v.  Perkins,  45  Tei.  10; 
Kirby  v.  United  States,  174  U.  S.  47,  19 
Sup.  Ct  674,  43  L.  Ed.  809  ;  2  Bis.  New  Cr. 
Pro.  (4th  Ed.)  I  983;  1  McClain,  Cr.  L.  i  718; 
34  Cyc  521.  The  owner's  name  Is  essential 
in  identification  of  the  offense.  The  trans- 
action is  identified,  not  only  by  a  description 
of  the  stolen  property,  but  also  by  tbe  own- 
ership. Identity  of  tiie  property  embraces 
the  element  of  ownership  ob  a  necessary 
part  of  the  description,  and  therefore  the 
name  of  tbe  owner,  if  known,  must  be  al- 
leged; and  if  the  indictment  does  not  dis- 
close the  name  of  the  owner  or  offer  an  ex- 
cuse for  not  averring  the  ownership.  It  Is 
fatally  defective.  In  the  note  to  section 
1959.  L.  O.  L.,  tbe  statement  is  made  that 
It  is  not  necessary  to  allege  tbe  name  of  tbe 
penKm  from  whom  tiie  pr(^rty  was  stolen, 
and  State  r.  Hanna,  supra,  is  dted  as  au- 
thority; but  that  portion  <jt  tbe  note  is  er- 
roneous If  infolded  to  mean  tbat  the  name 
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of  the  owner  need  not  be  averred,  because  no 
announcement  made  In  the  case  mentioned 
aCFords  any  warrant  for  the  conclusion  that 
the  name  of  the  owner,  it  known,  may  be 
omitted.  The  failure  to  allege  the  name  of 
the  owner,  who  was  known,  renders  this  in- 
dictment InsufflcieuL  It  Is  not  necessary  to 
discuss  any  other  phases  of  the  case  pre- 
sented on  appeal. 

The  Judgment  is  therefore  reversed,  the 
cause  Is  remanded  for  such  further  proceed- 
ings as  may  be  proper,  not  inconsistent  with 
this  opinion,  and,  subject  to  the  qualifica- 
tions expressed  In  State  r.  Eddy,  46  Or.  630, 
81  Pac.  941.  82  Paa  707,  a  new  trial  Is  di- 
rected. 

MOO^B.  a  and  BEAN  and  BURNETT, 
JJ.,  concur. 


NORTHWEST  TOWNSITB  CO.  v.  CONN 
et  aL  * 

(Supreme  Court  of  Oregon.   Feb.  2,  1915.) 

1.  Appeal  and  Ebbor  (S  S83*>~UHDEBTAKXNa 

— SUFFICISMCT. 

L.  O.  L.  S  651,  declares  that  the  undertak- 
ing of  the  appellant,  if  the  judgment  or  decree 
be  for  the  foreclosure  of  the  lieu  on  real  prop- 
erty, shall  be  that  he  will  not  commit  or  suffer 
waste  to  be  committed,  and  will  pay  the  value 
of  the  use  of  the  property  from  toe  time  of  the 
appeal  until  deliv^,  and  tbat  when  the  de^ 
cree  appealed  from  is  for  the  foreclosure  of  a 
lien  and  is  also  against  the  person  for  the 
amount  of  the  debt,  the  nndertaking  shall  be 
that  the  appellant  will  pay  any  portion  of  the 
decree  remaining  unsatisfied  after  the  sale  of 
the  property  upon  which  the  lien  is  foreclosed. 
A  mortgage  was  foreclosed  and  the  mortgagor, 
against  wbom  personal  judgment  was  rendered, 
appealed.  Had,  tbat  the  undertaking  should 
be  to  pay  any  sum  remaining  UDsatisned  after 
the  sale  of  the  mortgaged  property. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  204i;-2OiS;  Dec.  Dig.  g 
383.*] 

2.  JUDOHBIIT  (I  479*)— CoLLATEaAL  ATTACK. 

A  judgmetat  foreclosing  a  mortgage,  render- 
ed by  a  court  having  jnrUdiction  of  the  parties 
and  subject-matter,  cannot  be  questioued  col- 
laterally by  a  suit  to  enjoin  enforcement,  but 
must  be  attacked  directly,  as  by  an  appeaL 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  S§  913-915 ;  Dec  Dig.  ^  479.*] 

In  Banc.  Appeal  from  Circuit  Court;  Lake 
County ;  Henry  L.  Benson,  Judge. 

Actitm  by  the  Northwest  Townsite  Com- 
pany, a  corporation,  against  George  Conn  and 
others.  From  a  Judgment  for  defendants, 
plaintiff  appeals.  Dismissed. 

C.  E.  S.  Wood,  of  Portland  (Wood,  Mon- 
tague &  Hunt,  of  Portland,  on  the  brief), 
for  appellant  W,  Lair  Thompson,  of  Lake- 
view,  and  Jay  Bowerman,  of  Portland  (Ful- 
ton &  Bowerman,  of  Portland,  on  the  brief), 
for  le^poudfuiij. 

BURNETT,  J.  In  this  suit  the  plalntifr 
Invokes  tlie  orl^nal  Jurisdiction  of  this  court 


to  stay  the  execution  sale  of  certain  real 
property  under  a  decree  of  foreclosure  of  a 
mortgage  given  to  secure  the  payment  of 
certain  promissory  notes  made  by  the  plain- 
tiff, in  which  foreclosure  the  defendants  Conn 
here  were  plaintiffs  and  this  plaintiff  and 
othe»  were  defendants.  The  complaint  nar- 
rates the  history  and  procedure  In  the  fore- 
closure suit,  including  efforts  of  the  defend- 
ant, plaintiff  here,  to  procure  a  postponement 
of  trial,  the  court's  denial  thereof,  and  tbe 
decree  of  foreclosure.  Substantially  tbe  com- 
plaint here  would  serve  approximately  as  a 
bill  of  exertions  in  tbe  rait  to  foreclose  tbe 
mortgage.  Having  given  notice  of  appeal, 
the  plaintift  here  filed  in  the  foreclosure  suit 
an  undertaking  on  appeal  in  the  sum  of 
$15,000,  to  the  ^ect  that  until  possession  of 
the  premises  described  in  the  decree  shall 
be  determined  by  the  decree  of  the  Supreme 
Court  the  defendant  and  appeUant  during  the 
possession  of  the  property  will  not  commit 
or  suffer  any  waste  thereon,  and.  If  such 
Judgment  or  decree  or  any  part  thereof  be  af- 
firmed, the  appellant  will  pay  tbe  value  of 
the  use  and  occapatioa  of  tbe  property  so 
far  as  affirmed,  from  tbe  time  of  the  appeal 
until  tbe  delivery  of  the  possesslmi  Qieieof. 
The  money  decree  against  the  def^dant, 
plalnttfl:  here,  In  the  foreclorare  suit,  was  in 
favor  of  the  plaintiff  George  Conn,  In  tbe 
sum  of  $42,130.63,  with  interest  from  tbe  date 
of  the  decree  at  6  per  cent  per  annum,  and 
in  favor  oi  Margaret  E.  Conn  for  $12,733.94, 
with  lilce  Interest 

[1]  In  tbe  case  at  bar  tbe  answer  does  not 
materially  controvert  the  averments  of  tbe 
complaint.  Indeed,  there  is  but  little  dispute 
as  to  the  facts.  The  question  between  the 
parties  Is  principally  one  of  law  as  to  the  suf- 
ficiency of  the  undertaking  given  to  stay  the 
execution  in  the  foreclosure  suit  The  rule 
affecting  the  question  at  Issue  Is  thus  de- 
clared In  section  651,  L.  O.  L.: 

"The  undertaking  of  the  appellant  shall  be 
given  with  one  or  more  sureties,  to  the  effect 
that  the  appeUant  will  pay  all  damages,  costs, 
and  diBbursemeuts  which  may  be  awarded 
against  him  on  tbe  appeal;  but  such  undertak- 
ing dues  not  stay  the  proceedings,  unless  the  un- 
dertaking further  provides  to  tbe  effect  fol- 
lowiag:  (1)  If  tbe  judgment  or  decree  appeal- 
ed from  be  for  the  recovery  of  money,  or  of 
personal  property,  or  the  value  thereof  that  if 
the  same  or  any  part  thereof  be  affirmed,  tbe  ap- 
pellant will  satisfy  it  so  far  as  affirmed ;  (2) 
if  the  Judgment  or  decree  appealed  from  he  for 
the  recovery  of  the  possession  of  real  property, 
for  a  partition  thereof,  or  tbe  foreclosure  of  a 
lien  thereon,  that  during  the  possession  of  such 
property  by  the  appellant  he  will  not  commit  or 
Buffer  to  be  comiuitted,  any  waste  thereon,  and 
that  if  such  judgment  or  decree  or  any  part 
thereof  be  affirmed,  the  appellant  will  pay  the 
value  of  the  use  and  ocupation  of  such  proper- 
ty, so  fur  aa  afBrmed,  from  the  time  of  the  ap- 
peal uDtil  the  delivery  of  tbe  possession  thereof, 
not  exceeding  a  sum  therein  specified,  to  be  as- 
certained and  fixed  by  the  court  or  judge  there- 
of; *  *  *  (4)  when  the  decree  appealed  from 
is  for  the  foreclosure  of  a  lien,  and  also  against 
the  person  for  tbe  amount  of  tbe  debt  secured 
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therebjr.  nndertakinff  Aka  alao  be  to  the 
effect  that  the  appellant  will  pay  anv  portion  of 
aueh  decree  temaminc  onsatiafied  after  the  aale 
of  the  propartr  upon  which  the  lien  ia  fore- 

The  statQtory  method  thus  prescribed  for 
the  arrest  of  proceedings  to  enforce  a  decree 
Is  binding  upon  this  court.  The  undertalring 
appears  to  have  been  given  under  the  second 
clause  of  the  section  quoted;  whereas,  the 
portion  of  the  excerpt  applicable  to  the  fore- 
closure proceeding  Is  found  In  subdivision  4, 
because  the  original  suit  was  for  the  fore- 
closure of  a  lien  and  a^o  against  the  plain- 
tlfr  here  for  the  amount  of  the  debt  secured 
by  that  lien.  Subdivislou  2,  in  referring  to 
the  foreclosure  of  a  Uen  upon  real  property, 
evidently  contemplates  a  lien  existing  inde- 
pendent of  any  personal  obligation  to  pay  the 
d^t.  Mechanics'  and  materialmen's  liens 
for  the  construction,  alteration,  or  repair  of 
a  building  upon  real  property  would  furnish 
lUustratlonB  of  such  Uens.  These,  however, 
are  widely  different  from  the  Hen  created  by 
a  mortgage  given  to  secure  a  note  evidencing 
an  actual  personal  Indebtedness  from  a  mort- 
gagor to  a  mortgagee.  In  these  latter  in- 
stances, the  statute  requires  an  undertaking 
that  tbe  debtor  will  pay  any  portion  of  the 
decree  remaining  unsatisfied  after  the  sale  of 
the  property  upon  which  the  11^  is  foreclos- 
ed. We  cannot  grant  to  the  plaintiff  any 
more  favorable  terms  for  stay  of  proceedings 
than  the  statute  allows. 

[2]  In  this  proceeding  we  cannot  review 
the  merits  of  the  decree  of  foreclosure.  That 
was  the  determination  of  a  court  confessed- 
ly having  jurisdiction  of  the  parties  and  of 
the  subject-matter.  We  cannot  in  this  salt 
treat  the  action  <tf  the  court  as  void,  or  sus- 
pend the  execution  ot  its  decree.  Wbether 
the  oout  abused  Its  discretion  In  refusii^  a 
postptmem^it  of  the  trial,  and  whether  It 
was  right  or  wrong  In  rendering  a  persfflud 
decree  against  the  mortgagor  for  the  recov- 
ery of  the  debt  secured  by  the  mor^ge,  we 
cannot  here  decide.  Those  questions  must  be 
worked  oat  tn  that  milt  when  It  shall  come 
i^^ulady  before  ua.  upon  appeal,  and  upon 
them  we  here  express  no  opinion. 

Tti»  piesent  suit  In  this  court  is  dismissed. 


McBBIDB,  BAKIN,  and  BBNSON,  JJ.,  not 
sitting. 

LOUOHABX  T.  SIMPSON. 

(Supreme  Court  of  Oregon.  Feb.  2,  1916.) 
1.  Descent  and  DiSTBiBunon  (}  82*)— Fak- 

IX'T  SETTZXlCZNTa. 

Family  agreements  for  the  settlement  and 
distribution  of  estates  are  looked  apon  with 
pecaliar  favor,  and  will  be  upheld  in  the  ab- 
sence of  gross  injustice  or  fraud. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  §g  318-321;  Dec.  Dig. 
i  82.*1 


•FraotlNr 


2.  exkctttobb  and  adkntibtbatobb  42ts!*) 
—  Necessitt  of  Adkziubtution— Fauilt 

Sbttlehents. 

Where-  all  of  the  children  and  heirs  of  an 
Intestate  who  left  no  debts  executed  instru- 
ments acknowledging  the  receipt  of  all  prop- 
erty due  them  frc«n  the  estate  as  the  final 
step  in  a  settlement  and  distribution  of  the 
estate  the  administrator  could  not  sue  one  of 
the  children  for  an  accounting  as  to  funds 
claimed  to  have  been  received  by  him  as  at- 
torney in  fact  for  the  intestate,  as,  the  par- 
ties having  reached  a  final  settlement,  there 
was  nothing  upon  which  to  base  an  accounting. 

[Ed.  Note.— For  otberacaaes,  see  E!xecot<u« 
and  AdministratmB,  Gent.  IMg.  H  1663, 
1672;  Dea  Dig.  $  426.*] 

Department  1.  Appeal  from  Circuit  Court, 
Polk  County;  Webster  Holmes,  Judge. 

Action  by  V.  S.  Loughary,  administrator 
of  Martha  Simpson,  deceased,  against  Isaac 
Simpson.  From  a  decree  for  plaintiff,  de- 
fendant appeals.  Beversed,  and  suit  dis- 
missed. 

This  is  a  suit  for  an  accounting.  Plain- 
tlfr,  as  administrator  of  the  estate  of  Martha 
Simpson,  deceased,  alleges,  among  other 
things,  that  defendant,  as  attorney  in  fact 
of  Martha  Simpson,  during  the  last  years 
of  her  life,  obtained  possession  of  certain 
funds  belonging  to  her,  which  he  has  failed 
to  account  for,  or  turn  over  to  plalntlCF  as 
administrator  ot  the  estate. 

Decedent,  who  at  the  time  of  her  death 
was  a  widow,  was  survived  by  three  adult 
children^  Whose  names  are  Marshall  W. 
SlmpaoDf  Bliza  Loughary,  and  Isaac  Simp- 
son, the  defen&tnt.  Martha  Simpson's  hus- 
band, L  M.  Simpson,  died  on  the  lltli  day  of 
July,  1887,  leaving  an  estate  and  a  will,  by 
the  terms  of  which  Uie  widow  and  Marsball 
W.  Slnqison  were  appointed  executrix  and 
executor,  respectlTely.  At  the  time  of  Mar- 
tha Simpson's  death  the  estate  ot  Z.  M.  Simp- 
son, deceased,  had  not  been  finally  settled, 
and  thereafter  on  November  25,  1912,  the 
three  heirs  of  Marttia  Simpson,  above  named, 
t>eiDg  her  only  h^rs,  met  in  Dallas  for  the 
avowed  purpose  of  settling  their  several  in- 
taceata  In  ttke  estete  of  their  father,  L  M. 
Simpson,  deceased,  and  for  a  final  dlstrUni- 
tlon  of  the  assets  thereof.  At  Qie  same  time 
there  was  swne  discussion  of  the  estete  of 
their  mother,  who  bad  died  intestete,  and  at 
that  time  they  each  executed  a  separate  copy 
of  the  following  instrument: 

In  the  County  Court  of  the  State  of  Oregon 
for  Polk  County. 

In  the  Matter  of  the  Estate  of  Isaac  M.  Simp- 
son (Senior),  Deceased.   No.  662. 

I,  the  undersigned,  do  hereby  certify,  declare 
and  acknowledge  that  I  have  received  from  the 
eetete  of  my  father,  said  Isaac  M.  Simpson, 
Senior,  deceased,  and  from  Martha  Simpson, 
executrix,  and  Marshall  W.  Simpson,  executor, 
of  said  estate,  all  property  real  and  personal, 
due  me  from  the  said  estate  on  the  final  set- 
tlement and  distribution  thereof,  and  I  do 
hereby  consent  and  agree  that  said  Marshall 
W.  Simpson,  the  snrviving  executor  of  said 
estate,  may  be  released  and  discharged  from 
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bis  trnBt  u  said  executor,  and  Mb  bondBmas 
ezoDerated  from  any  and  aU  further  liability 
herein. 

I  further  acknowledge  that  I  haye  received 
all  property,  real  and  personal,  due  me  from 
the  estate  of  said  Martaa  Simpson  (my  moth- 
er), who  died  intestate  in  Polk  count?,  Oregon, 
on  the  22d  day  of  November,  1912. 

Witness  my  h&nd  and  seal,  this  25th  day  of 
November.  1912. 

Eliza  Longbary.  [Seal] 
Executed  in  the  presence  of  us  as  witnesses. 

Pearl  Owings. 
Oscar  Hayter. 

State  of  Oregon,  Coanty  of  Polk—as.: 

'On  this  26th  day  of  November.  1912,  before 
me  appeared  the  above  named  Eliza  Loughary, 
to  me  personally  known  to  be  the  identical  in- 
dividual who  executed  the  foregoing  instrument 
and  acknowledged  to  me  that  aba  freely  and 
voluntarily  executed  tbe  same. 

Witness  my  hand  and  seal  this  25th  day  of 
November  1912. 

[Seal.]  Oscar  Hayter, 

Notary  Public  for  Oregon. 

The  ottier  copies  being  exact  duplicates  of 
the  foTegolnfe  except  that  tbe;  were  ex- 
ecuted  by  Marshall  W.  Simpson  and  Isaac 
M.  Simpson,  defendant  her^n. 

It  Is  conceded  that  tbe  estate  was  without 
creditors,  and  tliat  the  three  children  named 
were  the  only  heirs  at  law  of  Martha  Simp- 
son. The  court  below  entered  a  decree  re- 
quiring the  defendant  to  pay.  to  plaintiff  the 
sum  of  $3,962.46,  with  interest,  as  the  assets 
of  the  estate  of  Martha  Simpson,  deceased. 
From  this  decree  defendant  appeals. 


George  Q.  Bingham,  of  Salem,  for  appel- 
lant John  H.  McNary,  of  Salem  (McNary, 
Smith  &  Shields,  of  Salem,  on  the  brief),  for 
respondent 

BENSON,  J.  (after  stating  the  facts  as 
above).  [1,2]  There  Is  some  conflict,  but  a 
clear  preponderance  of  the  evidence  estab- 
lishes the  fact  that  the  Instrument  above  set 
out  was  executed  by  the  parties  as  the  final 
step  in  a  settlement  and  distribution  of  the 
estates  of  both  the  father  and  the  mother  of 
tbe  parties  thereto,  and  was  so  understood 
at  that  time.  Family  agreements  of  this 
sort  are  looked  upon  with  peculiar  favor  by 
the  courts,  and  will  be  upheld  unless  there 
appears  to  be  some  gross  injustice  or  fraud 
in  connection  therevrttb.  8  Oyc.  504;  Smith 
V.  Smith,  36  Ga.  184,  91  Am.  Dec.  761;  Adams 
T.  Adams,  70  lowft,  253,  80  N.  W.  795 ;  Tay- 
lor v.  Taylor  (Tex.  CIt.  App.)  54  S.  W.  1039; 
Cruger  v.  Douglas,  4  Edw.  Ch.  (N.  Y.)  433. 

This  settlement  appears  to  be  within  tbe 
limitations  suggested,  and  should  be  upheld* 
in  which  event,  the  parties  having  reached  a 
final  settlement,  tiiere  Is  nothing  upon  which 
to  base  an  accounting,  and  the  decree  ttitt 
lower  court  mnst  be  reversed  and  tbe  suit 
dismissed. 

« 

MOOBB,  G.  J.,  and  BUBNETTT  and  Me* 
BBIDE,  J  J.,  concur. 
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GILLIHAN  et  al  T.  OIELOHA. 
(Sapreme  Court  of  Oregon.   Jan.  26,  UOfi.) 

1.  Navioabu  Watesb  (S  44*)— Shokb  Bights 

— AOOBETION— DbBDOIRO. 

In  the  absence  of  BBseztion  of  title  or  pos- 
seasioD  by  the  state  or  the  general  goyeriuuent, 
extension  of  ttie  land  of  an  island  along  a 
sloogh  bj  tbe  goTemmeut,  in  dredging  another 
ebannel,  pumpins  sand  into  the  ^ugb>  Increa*- 
ing  the  height  of  accretions  at  certain  points, 
and  with  the  aid  of  tiigb  waters  widening  it  at 
other  points,  accrues  to  the  shore  owner,  and 
will  not  be  treated  as  an  avuldon. 

[Ed.  Note.—For  other  cases,  see  Narigable 
Waters,  Cent.  Dig.  H  26^278,  281,  282;  ^ec. 
Dig.  8  44.  •] 

2.  EQUITT  (S  42*)— iBflDBB  IN  LOWKB  COFET— 

JuBisDicnoir. 

Both  parties  having  sobmitted  themselves 
to  the  equitable  jurisdiction  of  tbe  court  and 
asked  for  affirmatiTe  relief,  and  bo  diosen  to 
litigate  thdr  rights  in  such  forum,  the  court 
will  not  seek  specious  reasons  for  declining  ju- 
risdiction. 

[Ed.  Note.— For  other  cases,  see  Equity.  Gent. 
Dig.  H  118.  120;  Dec.  Dig.  S  42.*] 

8.  APPEAI,  and  EfiBOR  (g  1033*)— AnTBUANCB 

—Pabty  Not  Appealing. 

Tbe  decree  giving  a  too  favorable  division 
line  to  defendant  will  be  affirmed ;  plaintiffs  not 
appealing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  IS  4062-4062;  Dec  Dig.  | 

Department  2.  Appeal  from  Circuit  Conrt, 
Unltnomah  Gonn^;  Henry  E.  BfcGlnn,  Judge. 

Suit  by  Presley  GnUhan  aiid  others  against 
George  W.  Olelolut.  From  the  decree,  plaln- 
tl£Fs  appeaL  Modified  and  affirmed. 

This  was  a  suit  to  aulet  title  to  certain 
land  claimed  by  plaintiffs  to  be  an  accretion 
to  the  Martin  Gilllban  donation  land  claim 
situated  on  Sauvles  Island,  in  Multnomah 
county,  and  practically  embracing  all  tbe 
land  between  the  GUlUian  donation  land  claim 
snd  Goon  Island,  which  Is  situated  at  the 
month  of  the  Willamette  river- and  near  Its 
Junction  with  the  Columbia.  The  complaint 
Is  in  the  usual  form  and  alleges  that  the 
land  Is  not  in  the  actual  possession  of  any 
one  other  than  plaintiffs.  The  answer  de- 
nies plaintlfCB*  title  and  that  tbe  land  la  not 
In  the  actual  possession  of  any  one  else  than 
plaintiffs,  alleges  that  defendant  is  the  own- 
er thereof,  that  tbe  land  Is  not  In  possession 
of  any  one  else  than  defendant,  and  that 
plalntUte  are  making  some  unfounded  claim 
thereto,  and  asks  affirmatire  rell^  The 
cause  being  pot  at  Issue  by  a  leidy,  It  was 
referred  for  the  takli^  of  testimony,  which 
was  done' and  r^rted  to  the  court  The 
court  without  bearing  argument,  and  with- 
out the  cmaeat  of  the  defendant,  directed 
John  McQulim,  a  surveyor  of  rqimte,  to  go 
upon  tbe  land  and  make  an  equitable  divi- 
sion of  tbe  accreUons  and  a  report  of  bis  ac- 
tion to  the  court,  which  he  did,  disregarding 
stlgbtly  the  testimony  and  surveys  introduc- 
ed in  evidence.   Tbe  court  adopted  this  re- 


port as  its  findings,  and  from  a  decree  tm' 
dered  thereon  tbe  defendant  appeala 

H.  M.  Beterly,  of  Portland,  fbr  appellants. 
Omar  O.  Spencer,  of  Portland  (Carey  ft  Kerr, 
of  Portland,  on  tbe  brief),  for  respondmt. 

McBBIDEV  J.  (after  stating  the  facts  as 
above).  The  appointment  of  McQulnn  under 
the  drcumstances  was  Irregular,  and  his  re- 
port does  not  pretend  to  be  based  upon  tbe 
testimony,  but  upon  the  facts  observed  by 
him  upon  the  ground.  While  In  the  main  It 
Is  fair  and  generally  accords  with  the  testi- 
mony, we  shall  treat  the  case  as  coming  here 
for  trial  upon  the  evidence  taken  before  the 
referee,  and  only  refer  to  the  report  and  di- 
vision made  by  .McQulnn  and  adopted  by  the 
conrt  for  convenience  in  description.  The 
Gllllhan  claim  is  an  old  donation  claim  lo- 
cated upon  the  east  end  of  Sauvles  Island, 
which  is  an  Island  8  or  4  miles  in  width  and 
probably  foom  15  to  18  miles  in  length.  The 
Willamette  river  originally  debouched  into 
the  Columbia  through  two  channels,  one 
about  a  mile  above  the  moat  northeasterly 
comer  of  Sauvles  Island,  and  tbe  other  flow- 
ing along  the  easterly  end  of  the  island  and 
separated  from  the  channel  first  mentioned 
by  Coon  Island,  which  was  a  long  narrow 
Island  originally  containing  about  20  acres, 
and  separated  from  Sauvles  Island  by  what 
was  known  as  Coon  Island  Slough.  This 
slough  or  channel  was  originally  about  600 
feet  wide  and  of  equal  depth  with  the  more 
easterly  channel,  and  was  navigated  by  the 
larger  class  of  vessels.  It  afforded  a  means 
of  access  to  navigation  and  abundant  water 
frontage  for  the  Ollllhan  place,  and  naturally 
doubled  the  water  frontage  of  Coon  Island, 
which  also  had  the  advantage  of  frontage  on 
tbe  easterly  channel.  About  1880  tbe  govern- 
ment built  a  dyke  or  bulkhead  across  the 
head  of  Coon  Island  slough,  extending  di- 
agonally in  a  northeasterly  direction  from  a 
point  on  the  Gllllhan  place  to  tbe  southerly 
end  of  Coon  Island.  The  dyke  bad  tJie  effect 
at  low  water  of  diverting  a  large  portion  of 
the  current  of  the  slough  into  the  eastwly 
channel  and  of  rendering  the  slouf^  unnav- 
Igable  at  low  water,  although  at  higher  stag- 
es vessels  were  able  to  pass  through  the 
slough  and  over  tbe  dyke,  whiiA  was  raised 
to  a  height  of  about  four  feet  above  low  wa- 
ter. The  sand  immediately  began  to  ao* 
cumulate  below  the  dylce,  and  small  sand  is- 
lands or  bars  began  to  show  themselves  above 
the  surface  and  accretions  from  both  sides 
of  tbe  slouf^  to  extend  out  toward  those 
Islands,  untU  they  substantlaUy  connected 
Coon  Island  with  Sauvles  Island,  and  tbe 
dou^  was  filled  up  practically  to  1^  Colum- 
bia liver  with  these  accretions.  The  testi- 
mony renders  it  difficult  to  ascertain  upon 
which  side  at  the  center  of  tbe  slough  the 
accretions  formed  soonest   In  fact,  It  seems 
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probable  that  ttiey  formed  about  aa  rapidly 
on  one  side  as  on  Qie  otber.  In  1902  a  dredg- 
er, In  deepoibig  the  easterly  (diannel,  need 
what  had  been  Coon  Island  sloogh  as  a  damp- 
ing ground  for  the  aand  pumped  or  dredged 
by  It  from  the  channeL  This  sand,  by  rea- 
Bon  ot  the  current  In  the  Sloagh  having  been 
Impeded  by  the  breakwater,  was  not  carried 
off  Into  the  Columbia,  but  remained  In  the 
slough,  and  so  accelerated  or  hastened  the 
former  natural  process  of  filling  that  It  was 
wholly  closed  at  the  upper  end  to  a  height  of 
several  feet,  and  was  practically  filled  In  to 
Its  full  length,  with  the  exception  of  two 
trlfilug  depressions,  where  stagnant  water 
probably  caused  by  seepage  stood,  one  near 
the  SauTles  Island  side  and  the  other  near 
the  Coon  Island  side  of  the  extinct  slough. 
The  testimony  as  to  the  division  line  of  the 
accretions  Is  not  clear,  and  with  one  excep- 
tion the  witnesses  on  that  subject  are  parties 
In  interest  Morgan,  GllUhan,  and  Reeder 
have  lived  practically  all  their  lives  in  that 
vicinity;  the  two  former  being  riparian  own- 
ers on  the  slough.  Taking  their  testimony 
as  a  whole,  and  it  seems  fair,  we  are  of  the 
opinion  that  the  line  surveyed  by  Bonser, 
and  approximated  in  the  partition  recom- 
mended by  McQulnn,  comes  as  near  being  the 
true  line  of  division  as  can  be  made  under 
the  testimony,  except  that  the  testimony  does 
not  justify  the  award  to  pialntlCFs  of  any 
accretions  north  of  the  claim  line  dividing 
the  donation  land  claims  of  Morgan  and  GU- 
lihan,  prolonged  east  to  the  dividing  line 
between  Gillihan  and  Morgan,  as  Indicated 
by  McQuinn's  map;  and  the  decree  Is  modi- 
fied In  this  respect. 

[1]  It  Is  also  urged  that  the  sands  lying 
In  front  of  the  Gllllhan  place  and  above  the 
south  end  of  Coon  Island,  as  It  now  exists, 
are  not  accretions,  but  are  an  artificial  de- 
posit caused  by  pumping  sand  from  the  dredg- 
er, and  therefore  constitute  an  avulsion. 
That  the  operation  of  the  dredger  increased 
the  height  of  the  sands  already  forming, 
and  that  these  sands  working  down  stream 
in  high  water  also  contributed  to  fill  up  Coon 
Island  slough  more  or  lesa  along  its  entire 
length,  Is  undoubtedly  true.  They  were 
pumped  or  carried  from  one  channel  to  the 
otber,  not  with  the  Intent  that  they  should 
serve  as  a  filler  for  the  westerly  channel,  but 
in  order  to  get  rid  of  them  In  the  east  chan- 
nel. Being  left  subject  to  the  action  of  the 
enormous  seasonal  high  waters  prevailing  at 
this  point  during  the  freshet  season  of  the 
Columbia  and  Willamette  rivers,  a  portion 
was  worked  down  and  deposited  along  the 
slough,  attaching  itself  either  to  Sauvles  or 
Coon  Island  and  swellii^  the  accretions 


there,  wMIe  stOl  another  portion — and  the 
largest— remained  at  or  near  the  lOace  de- 
posited and  Increased  the  height  of  the  ac- 
cretions at  that  point  The  result  of  defoid- 
ant's  theory  of  the  case  is  Uiat,  whereas  in 
1879  plalntUh  bad  a  navigable  river  flowing 
in  front  of  their  premises,  giving  them  a  mile 
of  navigable  water  front,  equity  will  give 
practically  aU  the  land  that  now  occnplea 
that  water  front  to  their  neighbor,'  who  still 
has  a  mile  of  water  front  and  more  land 
than  he  originally  purchased.  As  against 
every  one  but  the  state,  concerning  the  rights 
of  which  we  express  no  opinion,  plaintiffs  are 
the  owners  of  any  artificial  extensrton  of  the 
land  caused  by  damping  or  pumping  sands 
against  the  bank.  The  law  zealously  guards 
the  right  of  a  riparian  owner  to  have  ac- 
cess to  the  stream  upon  which  his  land  la  sit- 
uated; and  while  the  right  of  the  government 
of  the  state  to  artificially  extend  the  banks, 
as  was  done  in  this  Instance  In  the  Interest 
of  commerce,  Is  paramount,  we  are  disposed 
to  bold  that,  in  the  absence  of  any  assertion 
of  title  or  possession  by  the  state  or  the  gen- 
eral government,  such  extension  accrues  to 
the  shore  owner. 

[2j  It  is  also  objected  that  the  defendant 
has  been  shown  to  be  In  possession  of  the  dis- 
puted strip ;  that  therefore  the  court  Is  with- 
out Jurisdiction;,  and  that  plaintiffs  must  be 
relegated  to  their  action  at  law.  The  evi- 
dence shows  that  several  years  ago  def«id- 
ant  raised  a  few  hills  of  potatoes  on  some 
portion  of  the  alleged  accretions,  and  that 
at  times  he  has  sown  some  grass  seed  on 
other  portions  and  planted  some  willows  to 
hold  the  ground  from  washing  away.  These 
Improvements  were  very  slight  and  mostly 
upon  ground  which  is  given  to  him  by  the 
decree.  The  land  was  unfenced  and  d^>as- 
tured  by  both  the  stock  of  plaintiffs  and  de- 
fendant There  was,  in  fact,  no  actual  pos- 
session by  any  on&  In  any  case,  both  parties 
have  submitted  themsdvea  to  the  equitable 
jurisdiction  of  the  court  and  asked  for  affirm- 
ative relief;  and,  having  chosen  to  lUigate 
their  rights  In  this  forum,  we  will  not  seek 
specious  reasons  for  declining  Jurtadictlon. 

[31  As  before  remarked,  the  dlvlslcHi  decreed 
by  the  circuit  court  does  not  follow  exactly  the 
Bonaer  line;  but  as  It  tfves  the  defendant 
rather  more  land  than  a  strict  adherence  to 
such  line  would  give  hhn,'and  as  plaintiffs 
have  not  appealed,  we  have  concluded  to  af- 
firm it,  with  the  modification  her^  Indi- 
cated. Neither  party  shall  xeoovw  costs  In 
this  court 

MOOKD,  O.  J.,  and  DAEIN  and  BEAN, 
JX,  concur. 
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UOBOAN  T.  CIIBLOHA.  - 
(Snpreme  Court  of  Oregon.   Jan.  2Si,  IfilS.) 

QtTZETiNQ  Title  (8  M*)— Cosre— Sukvbts. 

The  fees  of  a  sarveror  called  in  the 
court,  in  a  suit  to  quiet  title  to  accretlona.  to 
assist  In  designatiDK  on  the  ground  the  points 
imperfectly  indicated  in  the  evidence,  a  snrrey 
bemg  necessary  to  make  any  diyision  Intdlisf- 
ble,  will  be  allowed  as  coats. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle. Cent  Dig.  {  100 ;  Dec  Dig.  {  54.*] 

Department  2.  Appeal  from  Clrcalt  Conrt, 
Multnomah  County;  Henry  B.  McOlnu, 
Judge. 

Suit  by  W.  H.  H.  Morgan  against  George 
W.  Cleloha.  From  the  decree,  defendant  ap- 
peals.  Modified  and  affirmed. 

H.  Bf.  Esterly,  of  Portland,  for  appellant 
Omar  O.  Spacer,  ot  Portland  (Carey  &  Kerr, 
of  Portland,  on  Oie  brief),  for  reqwntott 

HcBRIDB,  J.  This  l8  a  companifHt  case  to 
GUUban  et  aL  t.  GlAloha,  146  Paa  1061.  Just 
decided.  The  cases  were  tried  together,  and 
the  testimony  in  the  former  case  was  stipu- 
lated into  this  case  and  la  Identical.  We  do 
not  baTe  the  advantage  of  an  actual  survey 
upon  the  ground  such  as  was  made  by  Bon- 
ser  In  the  former  case ;  but,  taking  the  wbole 
testimoDy  Into  consideration,  we  believe  a  di- 
vision responsive  to  the  testimony  will  be 
reached  by  prolonging  the  line  fixed  by  Mo- 
Qulnn's  map  as  the  dividing  line  between 
the  holdings  of  the  GilUbans  and  def^idant 
in  a  direction  north  S  degrees  east,  until  it 
reaches  low  water  on  the  Columbia  river. 

An  obJectl(m  in  this  case  and  in  tb»  case 
of  OlUfhan  et  al.  v.  Cieloba  is  made  to  the 
allowance  of  the  fee  of  91B0  to  McQulnn  as 
part  ot  the  costs  of  the  case ;  but  a  survey 
was  absolutely  necessary  In  order  to  make 
any  division  Intelllglb^,  and  his  survey 
makes  any  extended  surv^  unnecessary.  It 
is  <»ily  equitable  that  be  abonid  he  paid  for 
his  work.  While  the  conrt  had  no  authority  to 
make  falm  a  raferee  to  decide  the  controversy, 
we  concede  that  It  did  hare  authority  to  call 
in  mathematical  assistance  to  designate  on 
the  ground  the  points  indicated  so  Imperfect- 
ly In  the  evidence,  and  the  item  is  allowed. 
Neither  party  shall  recover  costs  In  this 
court. 

The  decree  as  above  modified  is  afllnned. 

MOORE,  a  J.,  and  BASIN  and  BBAN, 
JJ.,  concur. 

In  n  WBBSTER'S  BSTATa 

LUSB  ct  aL  V.  WEBSTER  et  at 

(Supreme  Court  of  Oregon.    Feb.  2,  1916.) 

1.  ExsotrroBS  and  Adminibtbatobs  (|  218*) 
—Claims— liiHiTATioriS. 

Under  L.  O.  h.  |  16,  providing  that  the 
time  of  the  absence  from  the  state  of  a  debtor 
shall  not  be  taken  as  any  part  of  the  time  lim- 
ited for  the  commencement  of  an  action  accru- 
ing before  the  departure  from  the  state,  and 


section  18,  declaring  that  no  action  for  collec- 
tion of  any  claim  against  a  decedent's  estate 
may  be  maintained  when  no  letters  of  adminis- 
tratiui  Issued  wltiiln  six  years  after  the  death 
of  decedent,  claims  are  barred  where  mtm 
than  six  yean  elapse  between  the  death  of  a 
debtor  and  the  issuance  of  letters  of  adminis- 
tration. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  749-753; 
Dec.  Dig.  f  213.*1 

2.  Courts  ({  202*>-^PBOBA!IX  CoUBis— B<JUI- 

TT  PbOCKDUEE. 

L.  O.  'Ii.  S  11S5,  providing  that  the  mode 
of  proceeding  in  the  county  court  sitting  in  pro- 
bate it  in  the  nature  of  that  In  a  suit  in  equity, 
makes  proceedings  in  probate  a  suit  in  equi^. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  480-486;  Dec.  Dig.  f  202.*] 

3.  EXECUTOBS  AND  Aduznisttbatobs  d  213*)— 

Sbttleicbnt  or  Estates— BBTABUsmiSNT 

or  Ci:.AIlIS— LiAOHBS. 

A  debtor  having  jvoperty  wltlUn  the  state 
departed  therefrom  in  1886  or  1897,  and  re- 
sided elsewhere  until  his  death  In  1904.  In 
1912  tetters  of  administration  were  issued  in 
the  state.  His  creditors  had  taken  no  steps 
to  enforce  payment  of  their  claims  until  after 
the  issuance  of  the  letters.  Beld,  that  the 
county  court  sitting  in  probate  properly  ad- 
judged that  ttw  claims  of  the  creditors  were 
stale,  though  the  statute  of  limitaticau  was 
not  Jbinding. 

[Bd.  Notb- For  other  cases,  see  Executors 
and  Administtators,  Cent  Dig.  it  749-758; 
Dec.  Dig.  I  21S.*) 

4.  BXEOTTTOBS  AND  ADHZNISfnATOKS  ({  328*) 

—  Sbttlehbnv  op  BnAXBS— Taxis  — Bk- 

rOBCEUENT. 

Taxes  accruing  after  the  death  of  the  owner 
are  enforceable  by  appropriate  proceedlnga,  and 
will  not  justify  an  order  for  the  sale  of  real 
estate  by  an  administrator. 

[Ed.  Note.— For  other  cases,  see  Bzecutors 
and  Administrators,  Cent  Dig.  ||  1884-1336; 
Dec.  Dig.  i  S23.*] 

In  Banc.  Appeal  from  Circuit  Court,  Coos 
County ;  Robert  G.  Morrow,  Judge. 

Proceedings  by  LlUtan  Luse,  administra- 
trix of  W.  G.  Webster,  deceased,  and  anoth- 
er, against  Alma  Webster  and  others,  for  the 
sale  of  real  estate  to  pay  debts  and  expenses 
of  administration.  I'rom  a  decree  condition- 
ally dismissing  the  petition,  the  administra- 
trix appeals.  Affirmed. 

On  February  20,  1S92,  W.  G.  Webster,  then 
a  resident  of  Coos  county.  Or.,  gave  his  note 
to  George  S.  Blood  for  $100,  due  one  day  aft- 
er date,  with  interest  at  10  per  cent  per  an- 
num. This  was  unsecured,  and  the  interest 
was  afterwards  paid  to  February  2,  1895; 
no  other  paymenta  having  been  made.  On 
April  8.  1802,  Webster  gave  his  note  and 
mortgage  securing  the  same  to  W.  A.  Luse 
for  fl,000  due  in  four  months,  with  Interest 
at  8  per  cent  per  annum.  It  is  stated  in  the 
pleadings  that  on  this  note  and  mortRu^^e 
only  the  sum  of  f216  has  been  paid,  and  that 
prior  to  February,  1805.  It  a(^>ears  that 
Webster  left  Oregon  in  1896  or  1K07,  and 
went  to  reside  In  Arizona,  where  lie  died  Oc- 
tober 7,  1004.  On  April  23,  19U.  letters  of 
administration  were  Issued  upon  his  estate 
in  Cooe  county  to  Lillian  Luse.   On  June  18, 


*For  etber  oasM  see  same  topla  and  sectlm  NUMBER  In  Deo.  Dig.  a  Am.  Dig.  K^-No.  Series  *  Rsp'r  Indexas 

Digitized  by  Google 


1064 


146  PACimO 


BBPOBTBB 


(Or. 


1918,  she  petitioned  the  court  appointing  her 
for  leave  to  sell  certain  realty  of  the  deceas- 
ed In  that  conntr  for  the  satisfaction  of 
claims,  reciting  those  already  mentioned,  to- 
gether with  expenses  of  administration  esti- 
mated at  $1,000,  unpaid  taxes  dtie  Coos  coun- 
ty, Or.,  reckoned  at  $329.49,  and  unpaid  street 
assessments  calculated  at  (400. 

It  appears  that  W.  G.  Webster  left  a  wid- 
ow, Annie  Webster,  and,  as  heirs,  his  two 
sous,  W.  J.  Webster,  since  deceased;  and  Wal- 
ter H.  Webster.  The  widow  and  Walter 
Webster  conveyed  away  their  Interest  in  the 
land  In  question,  to  which  by  mesne  convey- 
ances the  defendant  Henry  Sengstacken  Com- 
pany succeeded.  W,  J.  Webster,  the  other 
son,  died,  leaving  the  defendant  Alma  Web- 
ster as  his  sole  heir.  The  Sengstacken  Com- 
pany and  Alma  Webster,  objecting  to  the  pe- 
tition for  an  order  to  sell  the  land,  allege 
that  the  decedent  died  on  October  7,  1904; 
that  no  petition  for  the  administration  of  the 
estate  was  made  or  filed,  and  that  no  letters 
of  administration  were  Issued  until  April  23, 
1912,  as  stated,  that  being  more  than  six 
years  subsequent  to  the  dale  of  the  decedent's 
death.  They  urge  that  the  only  claims  pre- 
sented to  the  administrator  were  the  Luse 
note  and  mortgage  and  the  Blood  note,  and 
that  they  are  barred  by  the  statute  of  llmita- 
tlons.  They  further  offer  to  pay  to  the  ad- 
ministratrix such  sum  of  money  as  the  court 
shall  adjudge  necessary  to  pay  the  costs  of 
administration.  The  replies  challenge  the 
answers  In  material  particulars,  and  state,  in 
substance,  that  the  Luse  note  and  mortgage 
were  given  in  part  payment  of  the  purchase 
price  of  the  premises  in  dispute ;  that  after- 
wards Webster  departed  from  thp  state,  and 
at  all  times  remained  absent  therefrom ;  and 
that  no  payments  have  been  made  on  the 
note  beyond  the  aggregate  of  $216.22,  the  last 
payment  being  made  April  13,  1899.  The 
county  court  heard  the  matter  on  the  Issues 
Involved,  entered  a  decree  disaUowlng  the 
claims  of  Blood  and  Luse  against  the  estate, 
and  dismissed  the  petition  on  condition  that 
the  costs  of  the  administration  should  be  paid 
by  the  parties  Interested  therein  on  or  before 
October  6, 1913.  ,  The  drcnlt  court  on  appeal 
by  the  administratrix  reached  substantially 
the  same  conclusion  fixing  the  expense  of  ad- 
ministration at  the  sum  of  $450,  which  the 
defendant  Alma  Webster  paid  Into  court  for 
that  purpose.  The  administratrix  appealed. 

J.  W.  Bennett,  Bennett  Swanton,  and  Tom 
T.  Bennett,  all  of  Marshfleld,  for  appellant 
W.  U.  Douglas,  of  Marahfleld,  for  respondents. 

BDBNETT,  J.  (after  stating  the  fttcts  as 
above).  [1]  There  is  no  substantial  disptite 
about  the  facts  involved  In  this  litigation. 
The  principal  question  to  be  determined  is 
whether  the  circuit  and  county  courts  were 
right  In  disr^arding  the  claims  of  Luse  and 
Blood.   Section  16,  L.  O.  U,  reads  thus: 

"If,  when  the  cause  of  action  ibaU  accrue 
against  any  person  who  RhaU  be  out  of  the 


state  or  concealed  tterdn,  nidi  action  mar  b« 
commenced  within  the  terms  her^  Tospectivdy 
limited,  after  the  return  of  such  person  into  Um 
state,  or  the  time  of  his  concealment;  and  If, 
after  such  cause  ot  actioo  ahall  have  accrued, 
Buch  person  shall  depart  from  and  reside  out 
of  tiiiis  state,  or  conceal  himself,  the  time  of  his 
absence  or  concealment  shall  not  be  deemed  or 
taken  as  any  part  of  the  time  limited  for  tba 
commencement  of  such  action." 
Section  18,  L.  O.  L.,  provides  as  follows: 
"If  a  person  entitled  to  brine  an  action  die 
before  the  expiration  of  the  time  limited  for 
the  commencement  thereof  and  the  cause  of 
action  Burvive,  an  action  may  be  commenced 
by  his  peraonal  representativea  after  the  expira- 
tion of  the  time,  and  within  one  year  from  his 
death.  If  a  person  against  whom  an  action 
may  be  brouriit,  die  before  the  expiration  of  the 
time  limited  for  the  commencement  thereof,  and 
the  cause  of  action  survives,  an  action  may  be 
commenced  against  his  personal  representativea 
after  the  expiration  of  that  time,  and  within 
one  year  after  the  issuin?  of  letters  testamen- 
tary or  of  administration;  bat  no  suit  or  ac- 
tion for  collection  of  any  claim  against  the 
estate  of  a  decedent  may  be  maintained,  when 
no  letters  testamentary  or  of  administration 
shall  have  been  issued  before  the  expiration  of 
six  years  after  the  death  of  the  decedent,  un- 
less begun  before  the  expiration  of  six  months 
after  the  taking  effect  of  this  act" 

It  is  plain  that  if  Webster  had  not  died  and 
had  never  returned  to  the  state  of  Oregon 
the  statute  of  limitations  would  not  yet  have 
run  against  the  notes  in  question;  but,  bis 
death  having  been  admitted,  and  it  having 
been  shown  that  it  occurred  on  October  7. 
1904,  the  situation  Is  controlled  by  the  last 
clause  of  section  18,  L.  O.  L.,  saying: 

"Bnt  no  sait  or  action  for  collection  of  any 
claim  against  the  estate  of  a  decedent  may  be 
maintained,  when  no  letters  testamentary  or  of 
administration  shall  have  been  issued  before  the 
expiration  of  six  years  after  the  death  of  the 
decedent,  unless  begun  before  the  expiration  of 
six  months  after  the  taking  effect  of  this  act" 

Tb&t  excerpt  was  ingrafted  upon  section 
18  as  an  amendment  by  the  legislative  as- 
sembly in  1907.  More  than  six  years  having 
elapsed  between  the  death  of  the  decedent  on 
October  7,  1904,  and  April  23, 1912,  when  the 
letters  of  administration  were  issued,  the 
debts  to  Luse  and  Blood  were  barred  under 
the  conditions  of  section  18  Just  quoted.  It 
is  stated  in  emphatic  terms  In  section  1241, 
L.  O.  L.,  that: 

"No  claim  shall  be  allowed  by  the  executor 
or  administrator  or  the  county  court  which  is 
barred  by  the  statute  of  Umitations." 

As  a  matter  of  law,  this  disposes  of  the 
Luse  and  Blood  dalms  adwsely  to  tbem. 

[2]  The  administratrix  apparently  con- 
cedes that  this  would  be  flie  ease  If  she  had 
been  sued  In  an  action  at  law  to  recover  the 
money  due  on  tbe  claims,  <Hr  U  a  suit  had  been 
Instituted  against  her  to  foredose  the  Luse 
mortgage.  She  seeks,  however,  to  avoid  this 
conclu^on  by  saying,  In  effect  that  her  oper- 
ations in  the  county  court  were  neither  an 
action  at  law  nor  a  suit  in  eq:ul^,  but  a  mere 
proceeding  which  Is  not  controlled  by  the 
statute  of  limitations.  We  read,  however. 
In  section  1135,  L.  O.  L.: 

"There  are  no  particular  pleadings  or  forms 
thereof  in  the  county  court  when  •xazdsing  the 


Digitized  by  Google 


Oz.) 


IN  BB  WEBSTER'S  E8TATB 


1065 


jurisdictlcm  of  probate  matters  •  •  *  other 
than  as  provided  in  this  title.  Tike  mode  of 
proceeding  is  in  the  nature  of  that  in  a  suit  in 
equit7  as  distinguished  from  an  action  at  law. 
The  proceedings  are  in  writing,  and  are  had  nit- 
on the  application  of  a  party  or  the  order  of 
the  court  The  court  exercises  its  powers  by 
means  of— (1>  A  citation  to  the  party;  (2)  an 
affidavit  or  the  verified  petition  or  statement  of 
a  part; :  (8)  the  subpoena  to  a  witness ;  (4)  or- 
ders and  decrees :  (o)  an  execution  or  warrant 
to  ffiDforoe  them.** 

The  statute  thus  makes  the  proceedings  in 
the  connty  court  Bitting  In  probate  substan- 
tially a  snlt  in  equity,  and  while, -as  a  court 
«f  chancery,  it  ia  not  strictly  bound  by  the 
statute  of  limitations,  except,  on  the  ques- 
tion here  Involved,  as  stated  in  section  1241, 
O.  li.,  still  it  proceeds  In  analogy  to  the 
same,  and  will  withhold  its  aid  to  enforce  a 
stale  claim. 

[3]  The  utmost  that  copld  be  accomplished 
in  any  event  In  this  litigation,  or,  for  that 
matter,  In  any  other  against  a  nonreeident, 
would  be  to  subject  to  the  payment  of  these 
debts  the  property  belonging  to  the  debtor 
within  this  state.  That  could  have  been  ef- 
fected, and  was  all  that  could  have  been  done, 
at  any  time  after  the  departure  of  Webster 
from  the  .state  in  1896  or  1897.  Whether 
proceedings  were  Instituted  before  or  after 
his  death,  the  end  to  be  attained  Is  the  same. 
Independent  of  the  statute,  therefore,  the 
county  court  was  right  in  Its  action  disregard- 
ing the  Blood  and  Luse  claims  on  the  ground 
that  they  wei'e  stale  under  all  the  circum- 
stances, for  at  the  least  calculation  the 
lioldera  of  those  demands  allowed  15  years 
to  pass  from  tiie  departaie  of  Webster  to 


the  date  of  Issnlng  the  letters  of  admlnistia- 
tlon  without  taking  any  steps  whatever  to 
enforce  payment  Leaving  ttie  state  law  of 
limitations  out  of  consideratloD,  the  connty 
court,  ex^dsing  its  equity  powers,  was  clear- 
ly within  the  hounds  of  Its  authority  when 
It  Ignored  ^eae  notes  as  stale.  The  prin- 
ciple is  laid  down  by  Mr.  Justlce'Moore  In 
Loomls  V.  Bosenthal,  84  Or.  685,  57  Pac.  56, 
the  syllabus  on  this  point  reading  thus: 

"While  the  statute  of  limitations  is  not  a 
defense  in  equity,  still  the  claimant  must  have 
exercised  reasonable  diligence  in  asserting  his 
claim  after  ascertaining  the  fraud  complained 
of,  or  after  learning  of  facta  which  would  put 
a  person  of  ordinary  intelligence  on  inquiry," 

Other  authoiltles  In  this  state  are  Sedlak 
V,  Sedlab,  14  Or.  040,  13  Pac.  452,  and  Bay- 
mond  V.  Flavel,  27  Or.  219,  40  Pac.  158.  Sim- 
ilar doctrine  is  enunciated  in  Graham  v. 
Brock,  212  111.  579,  72  N.  E.  825,  103  Am.  St. 
Rep.  248 ;  Goodrum  v.  Mitchell.  236  III.  183, 
86  N.  E.  217 ;  Cohen  v.  Tuff  (Del)  86  Atl. 
833;  Matthews  T.  Peterson,  160  N.  a  132, 
63  S.  El.  722. 

[4]  So  far  as  the  taxes  and  street  improve- 
ments are  concerned,  they  appear  to  have 
accrued  long  after  the  death  of  Webster,  and 
are  enforceable  by  appropriate  proceedings 
other  than  administration.  They  do  not  nec- 
essarily concern  the  administratrix,  and  no 
one  can  be  Injured  by  the  treatment  these 
claims  received  in  this  proceeding.  Other- 
wise an  estate  might  be  kept  open  Indefinite- 
ly, for  It  Is  morally  certain  that  taxes  will 
always  accrue. 

The  decrees  complained  of  were  Jvat  and 
equitable,  and  are  therefore  affirmed. 
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yASQXTBZ  v.  PBJTTIT. 
(JSnpnme  Court  of  Oregon.    Feb.  2,  IdlS.) 

1.  Rkuasb  (J  17*)  —  Fraud  —  Rxfbbsenta- 

TIONS  OF  MATEBIAI.  FaCTS. 

A  representation  br  an  employer,  inducing 
an  employ^  to  release  ols  claim  for  a  perBonal 
injury,  that  medical  and  hospital  bills  would  be 

paid  by  an  insurance  company,  was  not  a  repre- 
sentation of  a  material  fact,  and  tbe  employ^ 
could  not  complain  so  long  as  the  bUla  were  In 
fact  paid. 

[Ed.  Note.— For  other  cases,  see  Release,  GenL 
Dig.  {32;  Dec.  Dig.  {  17.*] 

2.  Tbial  (fi  108^.  110*)  —  Misconduct  or 

Counsel. 

The  action  of  the  attorney  for  plaintiff  su- 
ing for  a  personal  injury  in  stating  on  the  ex- 
amination of  Jurors  on  uieir  TOir  dire  that  the 
damages  recorerable  would  be  paid  by  an  in- 
surance company,  and  in  compelling  defendant 
on  cross-examination  to  state  that  sums  paid 
by  him  to  plaintiff  for  a  release  had  been  re- 
paid by  an  insurance  company,  was  reversible 
error  as  rendering  tbe  jury  careless  as  to  the 
amount  of  the  verdict  on'  the  theory  that  de- 
fendant was  protected  from  liability. 

gid.  Note.— For  other  cases,  see  Trial,  Cent. 
.  $  271;  Dec  Dig.  §{  105%,  llO.'l 

8.  PiAADiNO  (S  183*)— Issues— Deniai.. 

Where  an  employer,  in  an  action  by  an  em- 
ploy£  for  personal  injuries,  relied  on  a  release, 
allegations  of  the  reply  that  the  employer  dis- 
regarded his  promise  to  employ  the  employ^ 
forming  a  part  of  the  consideration  of  the  re- 
lease, and  discharged  the  employ^,  were  alle- 
gatiouB  of  new  matter,  and  under  L.  O.  L.  S 
95,  controverted  as  on  direct  denial. 

fEd.  Note.— For  otber  cases,  see  Pleading, 
Cent.  Dig.  SI  889-396;  Dec.  Dig.  S  188.*] 

4.  Release  (S  13*)— Faxlcti  or  ConatDBEA- 
TioN — Efteot. 

Where  an  employer,  in  an  action  for  injury 
by  an  employ^,  relied  on  a  release  from  liabili- 
ty, the  employ^  alleging  and  proving  that  tbe 
promise  by  the  employer  to  employ  tbe  employ^, 
forming  a  part  of  the  consideration  for  the  re- 
lease, had  been  breached,  was  not  confined  to 
an  action  for  the  breach,  but  could  sue  for  the 
injnry. 

[Ei.  Note.— For  other  cases,  see  Release, 
Cent  Dig.  »  21-27,  29;  Dec  Dig.  i  13.*] 

Department  1.  Appeal  from  Circuit  Court, 
•Multnomah  County;   W.  N.  Catena,  Judge. 

Action  by  li.  Yasquez  against  J-  Pettlt, 
doing  bustoess  voder  the  firm  name  and  st7le 
of  Pettlt  Feather  &  Bedding  Company.  From 
a  Jodgmmt  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

This  is  an  action  by  L.  Vaaqnes  against  3. 

Pettlt,  doing  busing  as  the  Pettit  Feather 
&  Bedding  Company,  to  recover  damages  for 
a  personal  injury.  The  complaint  chaises  in 
effect  that  on  May  1,  1911,  the  plaintiff  was 
engaged  in  operating  for  the  defendant  a 
carding  machine,  used  In  picking  hair  with 
which  to  fill  mattresses,  and  while  thus  em- 
ployed his  right  hand  was  caught  between 
cylinders  of  the  machinery  and  so  Injured  as 
to  necessitate  amputation.  The  negligence 
alleged  is  a  failure  properly  to  guard  the  ma- 
chine, or  to  provide  It  with  a  belt  shifter, 
or  to  inspect  the  Instrumentality,  or  to  In- 
stmct  tbe  plaintiff,  or  to  have  prompt  commu- 


nication between  the  operator  of  the  machine 
and  the  engineer  In  charge  of  the  motive  pow- 
er. The  answer  denied  the  negligence  all^^. 
and  for  further  defenses  averred:  (1)  That 
tbe  plaintUF  know  tbe  danger  incident  to  oper- 
ating the  machine  and  assumed  the  risk;  (2) 
that  aside  from  his  carelessness  tbe  Injury 
resulted  from  the  negligence  of  fellow  serv- 
ants; (3)  that  tbe  hurt  was  caused  by  the 
plaintiffs  carelessness  whereby  the  accident 
was  unavoidable ;  and  (4)  that  the  defendant 
on  .July  22,  1911,  settled  and  compromised 
with  the  plaintiff,  giving  bim  the  sum  of 
$535  and  also  assuming  the  payment  of  the 
surgeon's  charges  and  the  hospital  expenses 
Incurred  In  caring  for  the  platntUf,  who  upon 
the  rec^pt  of  the  money  executed  to  the  de- 
fendant a  release  discharging  him  from  all 
liability  by  reason  of  tbe  accident  and  injury. 
The  aTerments  of  now  matter  in  the  answer 
were  pnt  in  issue  by  the  niply,  which  farther 
alleged,  In  sabstance,  that  at  the  dme  stated 
the  plaintiff  received  9400  tnnn  the  defi- 
ant, who  th^  Informed  him  that  an  insur- 
ance company  would  pay  such  charges  of  the 
docbff  and  bills  at  the  hospital;  that  the  de- 
fendant thereupon  requested  the  plaintiff  to 
sign  an  Instmment  In  order  to  show  the  r^ 
celpt  of  the  money,  so  as  to  prove  that  the 
sum  paid  had  been  disbursed,  saying  that  the 
amount  was  Intended  to  cover  wages  for  tho 
past,  and  for  a  reasonable  future  time;  that 
the  defendant' then  promised  and  agreed  with 
the  plaintiff  that  he  conld  work  for  the  com- 
pany as  long  as  it  continued  in  baslness: 
that  If  such  writing  is  a  release  the  plain- 
tiff was  induced  to  sign  It  by  the  defendant's 
fraudulent  representations  to  him  that  It  was 
only  a  receipt;  that  such  statements  were 
false,  and  so  known  by  the  defendant  when 
he  uttered  them,  and  they  were  made  for  the 
purpose  of  Inducing  the  plaiqtlfC  to  sign  the 
writing;  that  he  Is  a  Spaniard  and  unable, 
to  any  extent,  to  speak,  read,  or  write  the 
English,  in  which  language  the  Instrument 
was  wrltt^,  and  no  copy  thereof  was  deliv- 
ered to  him ;  that  desiring  to  continue  in  the 
work  In  which  he  was  engaged  when  hurt, 
and  realizing  the  difficulty  which  he  would 
mconnter  in  securing  other  employment  by 
reason  of  tbe  loss  ct  his  hand,  and  relying 
upon  the  defendanl^B  repmeidationB  and 
agreement,  he  signed  Uie  writing;  aax^NMing 
It  was  a  receipt;  that  he  did  not  Intend  to 
sign  ft  rtileaae  and  did  not  beUere  he  bad 
done  so;  tbat  he  never  recdved  any  money 
In  compensation  for  his  injuries  and  suffer- 
ing; and  that  since  he  was  hurt  he  has  en- 
deavored to  render  valuable  services  for  the 
defendant,  who,  disregarding  his  promise  and 
agreement,  dlsdiarged  the  plalntilf  and  re- 
fused longer  to  onploy  him.  Based  upon 
these  Issues,  a  trial  was  had  resulting  in  a 
judgment  for  the  plaintiff  in  tbe  snm  of 
$4,000,  and  tbe  defendant  appeals. 


•For  eUitr  ouss  sm  bsbm        and  seotlon  KUHBBB  la  Dm.  Dts.  *  Am.  Dig.  Key-No.  SatlM  *  Bep'r  Iad«tM 
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F.  S.  Senn,  of  Portland  (Senn,  Ekwall  & 
Recken  and  Moset  &  McCue,  oU  ot  Portland, 
on  the  brief),  for  appellant  W.  E.  Farrell, 
of  Portland  (Davia  ft  Farrell  and  Wllber 
Henderson,  all  of  Portland,  on  the  brief),  for 
respondent. 

MOORE,  0.  J.  (after  stating  the  facts  as 
abov^.  [1]  No  motion  appears  to  Iiave  been 
made  to  strike  from  the  the  averment 
as  to  the  defendant's  alleged  representations 
with  respect  to  the  payment  of  the  medical 
and  hospital  bills  by  an  Insurance  company. 
It  will  be  remembered  that  the  answer  states 
the  defendant  assumed  the  payment  of  these 
obligations.  Whether  or  not  be  informed 
the  plaintiff  that  an  Insurance  company 
wonld  advance  or  pay  the  money  for  that 
purpose  is  nnlmportant,  for  the  source  from 
which  BDch  debts  were  to  have  been  paid  was 
not  the' statement  of  any  material  tect,  and 
It  was  unnecessary  to  move  to  strike  the 
averment  from  the  reply. 

[2]  Tba  plaintiffs  couna^  In  exanrinlng 
prospective  Jurors  on  their  voir  ffire  was  per- 
mitted, over  objection  and  exception,  to  state 
that  the  damages  which  th^  cUent  bad  Buf- 
fered were  to  be  paid  by  money  fomlghed  by 
an  Insurance  company  and  each  person,  when 
he  entered  the  Jury  box,  waa  aaked  If  he  was 
acquainted  with  the  agents  In  Portland,  Or., 
of  such  company.  The  defendant,  as  a  wit- 
ness in  his  own  behalf,  testified  that  he  had 
paid  the  plaintiff,  as  wages,  from  May  1, 
1911,  the  time  be  was  hurt,  to  July  22d  of 
that  year,  wboi  be  resumed  work,  9185;  that 
as  a  c<Hupromlse  abd  settlement  of  the  dam- 
ages which  had  been  sufTered  be  Iiad  given 
blm  $400;  and  tor  his  surgical  operation, 
medical  attention,  hospital  does,  eta,  be  bad 
paid  $268.86,  making  $808.85.  On  cross-a- 
aminatlon  tbe  defendant  was  compelled,  over 
objection  and  exception,  to  state  that  audi 
gum  had  been  repaid  him  by  an  insurance 
company  under  a  policy  which  protected  bis 
business  against  UablUty  for  accidents  to 
employ^  It  is  contended  that  errors  were 
committed  in  these  particulars. 

In  the  trial  of  this  cause  there  appears  to 
have  been  an  intent  at  every  convenient  op- 
portunity to  establish  the  fact  that  the  de- 
fendant waa  protected  from  liability  to  re- 
sponA  in  damages  for  Injuries  to  his  em- 
ployes by  a  policy  of  indemnity  insurance. 
As  such  proof,  in  personal  injury  cases,  might 
have  a  tendency  to  render  the  Jurors  care- 
less as  to  the  amount  of  their  verdict,  the 
rule  is  universal  that  a  willful  attempt  to 
establish  such  fact  constitutes  reversible  er- 
ror. Tuohy  V.  Columbia  Steel  Co.,  61  Or. 
627,  122  Pac  36 ;  Putnam  v.  Pacific  Monthly 


Co.,  68  Or.  86,  130  Pac.  »S6,  136  Pac.  836, 
45  L.  B.  A.  (N.  S.)  836;  Cameron  v.  Padflc 
Lime  &  Gypsum  Co.,  144  Pac  446. 

The  purpose  in  Introducing  the  testimony 
complained  of  comes  within  the  specification 
named,  and,  an  error  having  been  committed 
as  alleged,  it  follows  that  the  Jndgment  must 
be  reversed. 

[3, 4]  In  view  of  the  conclusion  t.hu8 
reached,  it  is  deemed  important  to  consider 
another  feature  of  the  case.  The  testimony 
of  the  plaintiff,  as  given  by  an  interpreter,  is 
to  the  effect  that  he  had  been  employed  by 
the  defendant  several  years  and  placed  im- 
plicit confidence  in  all  declarations  that  he 
made;  that  after  the  injury  the  defendant 
promised  to  give  blm  employment  In  the  fac- 
tory as  long  as  he  continued  to  operate  It; 
and  that,  relying  upon  such  promises,  he 
signed  the  writing  supposing  It  was  a  receipt 
for  the  money  and  to  show  the  Insurance 
company  what  sum  he  had  received.  Julius 
Gonzales,  the  plaintiffs  brother-in-law,  inter- 
preting his  answer  to  the  question,  "Tliere 
was  something  said  about  a  Job,  too,  when  he 
signed  it,  wasn't  tbere?"  replied: 

"He  said  that  after  he  signed  tbat  paper,  why, 
be  told  Mr.  Pettit  he  wanted  a  recommeDaation 
tor  a  life  job,  and  Mr.  Pettit  said,  'No,  I  will 
give  him  a  fob  that  will  last  him  for  fifteen 
years  for  all  he  knows,  or  as  long  as  he  remain- 
ed In  the  business.' " 

This  action  was  commenced  May  1,  1913, 
just  two  years  after  the  Injury,  and  during 
most  of  the  interim  the  plaintiff  continued 
in  the  defendant's  employ.  It  will  be  kept 
in  mind  that  the  r^Iy  avers  that  the  de- 
fendant, dlsr^arding  bis  promise,  discharged 
the  plaintiff  and  refused  longer  to  employ 
him.  This  allegation  Is  deemed  to  be  con- 
troverted by  the  defendant  as  uixm  a  direct 
denial.  L.  O.  L.  8  95.  At  the  trial  herein 
the  defendant's  counsel  did  not  concede  that 
the  alleged  promise  to  employ  the  plaintiff 
was  ever  made,  or  that  the  service  which  he 
tendered  after  the  injury  formed  any  part  of 
the  consideration  for  the  execution  of  the  re- 
lease. In  this  state  of  the  case  it  would  be 
Improper  summarily  to  dismiss  this  action 
and  to  hold  that  for  a  failure  of  a  part  of 
the  consideration  the  plaintiffs  proper  rem. 
edy  was  an  action  to  recover  damages  for  a 
breach  of  the  agreement,  and  to  turn  him 
ont  of  court  because  the  money  which  he  re- 
ceived had  not  been  returned  or  offered  to 
be  repaid  before  this  action  was  commenced. 

The  cause  wUl  therefore  be  remanded  in 
order  to  form  new  Issues  or  for  a  trial  upon 
the  pleadings  already  filed  as  the  parties  and 
the  court  may  determlm. 

McBIlIDB  and  BENSON,  JX,  concur. 
BUBNETT,  J.,  concurring  In  the  result. 
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LONG  T.  PACIFIC  RT.  &  NAV.  CO. 
(Sapreme  Coart  of  Oregon.    Feb.  2,  1915.) 

1.  Raiiaoads  (S  358*)— Liabujit  fob  Injtt- 

BIBB  TO  LlOKHBBI. 

Where  the  nee     a  railroad  right  of  way  as 

a  walkway  for  foot  travel  had  not  continued 
long  enough  for  the  public  to  acquire  a  right 
by  prescription  to  use  the  right  of  way  for  that 
pnnioBe,  a  person  so  using  it  was  a  bare  li- 
censee, to  whom  the  company  owed  no  duty  be- 
yond that  of  abstaining  from  willful  Injury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  JS  1236,  12S7 ;  Dec  Dig.  {  358.*] 

2.  Railboadb  (8  800*)— LiABiLnr  vob  Inju- 
res—Last  Ci£AB  Chance. 

The  Ii^t  clear  chance  doctrine  applies  only 
to  a  perceived  peril,  and  eoald  not  be  invoked 
on  behalf  of  a  licensee,  where  it  waa  sought  to 
base  a  right  to  recover  on  the  failure  to  keep  a 
proper  lookout,  and  not  on  the  failure  to  warn 
him  or  to  stop  the  train  after  those  in  charge 
of  the  train  saw  him,  especially  where  it  did  not 
appear  that  it  was  possible  to  stop  the  train 
within  the  short  intervening  distance,  had  his 
presence  been  obswved. 

(Bd.  Not&— For  other  caaei,  Bee  Ballroads, 
Cent  Dig.  U  1824,  1325;  Dec.  Dig.  |  390:*] 

On  petltlw  for  Tebearlng.    Finrmar  opt- 
ion adhered  to. 
For  former  oidnloo.  see  144  Pac.  482. 

HcBBIDH,  J.  On  re-ezamlnatlon  of  tbls 
case  upon  the  petition  for  rehe&rlng,  we  are 
BtUl  of  the  opinion  that  the  facta  are  aa  stat- 
ed by  Mr.  Justice  MOORB.  and  that  hla  con- 
clusl(Hi8  therefrom  are  fuUy  juatlfled.  Plains 
tUTa  evidence  tended  to  show  that  the  gravel 
train  which  caused  the  Injury  was  ba<dElng 
down  tbA  track  at  the  probable  rate  of  from 
15  to  20  mllea  an  hour,  and  It  may  be  a»- 
sumed,  for  tbe  purposes  at  this  case,  that 
this  speed  was  greater  than  pradence  allow- 
ed  In  passing  the  mUl  and  other  buildings 
constitnttng  the  little  community  where  the 
deceased  resided.  It  may  also  be  conceded 
that  plalntlfr's  contentlm  that  no  suffidoit 
lookout  was  maintained  to  discover  persons 
walking  upon  the  track  Is  tme,  but  the  fact 
remains  that  deceased  stepped  suddenly  In 
front  of  the  moving  train  when  It  was  ap- 
proximately only  49  feet  distant,  and  bad 
taken  three  or  four  steps  along  the  track 
with  his  back  toward  the  train  when  he  waa 
struck  and  killed.  It  Is  idle  to  say  that  he 
had  no  warning  of  the  danger  of  his  situa- 
tion. A  railroad  track  is  always  a  place  of 
danger.  Every  rail  and  every  tie  is  shoutiDg 
danger,  and  It  is  the  duty  of  a  person  to  look 
If  he  is  in  a  situation  to  look,  and  to  listen 
U  he  is  In  a  situation  to  listen.  A  single 
glance  down  tbe  track  would  have  warned 
deceased  (rf  the  Impending  danger,  even  If 
the  winds  prevailing  might  have  prevented 
his  bearing  the  approach  of  the  train.  Un- 
fortunately he  was  heedless  and  failed  to  ex- 
ercise any  precaution  for  bis  own  safety.  It 
Is  fully  demonstrated  In  the  original  opinion 
that  deceased  was  not  excused  from  the  duty 
of  taking  these  precautions  by  the  fact  that 
another  train  bad  just  passed  going  In  the 


same  direction  as  the  one  which  struck  him, 
and  further  discussion  of  that  subject  is  un- 
necessary. 

[1 , 2]  The  contributory  negllgrace  of  de- 
ceased la  so  clearly  established  by  plaintUTa 
own  evidence  as  to  be  beyond  question;  and. 
unless  the  doctrine  of  tbe  "last  dear  chance" 
can  be  Invoked  here,  there  was  nothing  to 
submit  to  tbe  Jury,  and  It  was  the  duty  of 
tbe  court  to  have  granted-  a  nonsuit.  The 
evldoice  for  plaintiff  in  the  case  at  bar 
shows  that  the  right  of  way  of  the  defendant 
was  used  by  residents  tjt  that  vicinity  as  a 
walkway  for  foot  travel.  How  long  tMn 
had  prevailed  does  not  aiqpear.  Certainly  It 
had  not  been  continued  long  enougb  for  the 
public  to  acquire  a  right  by  prescription  to 
use  the  right  of  way  for  that  purpose^  It  la 
a  matter  of  common  knowledge  that  sndi 
rights  of  way  and  the  tracks  ate  commonly 
used  by  foot  passengers  vrtierever  they  are 
more  convenient  than  the  ways  constructed 
by  public  authorities.  It  goes  without  say- 
ing that  such  use  Is  not  desired  or  encour^ 
aged  by  tbe  railway  authorities,  but  mer^ 
suffered  because  of  tbe  difficulties  of  pre- 
venting It.  Such  use  Is  never  of  any  ad- 
vantage to  the  transportation  companies,  but 
is  a  disadvantage  and  frequently  a  source 
of  danger  and  annoyance;  and  at  best,  un- 
der the  testimony,  the  deceased  iras  a  bare 
licensee  to  whom  the  company  owed  no  duty 
beyond  that  of  abstaining  trom  any  willful 
injury.  Watson  v.  Bfanitou  A  Pike's  Peak 
By.  Co..  41  Colo.  1S8,  02  Pac.  IT,  17  L.  B.  A. 
(N.  S.)  916;  Hontagne  v.  Hanson.  88  Mont 
376.  99  Pac.  1068;  Beehler  t.  Daniela,  18  B. 
L  668,  29  Atl.  6,  2T  Ii.  B.  A.  612,  48  Am.  St 
Bep.  790:  Schr^ner  t.  Orwt  N.  By.  Co.,  8ft 
Minn.  245,  90  N.  W.  400,  68  U  B.  A.  75.  The 
doctrhie  of  the  "last  clear  chance"  cannot 
be  inv(>ked  on  behalf  of  plalnUfl.  This  doe- 
trine  appiieB  only  to  a  perceived  pertL  It  is 
remained  by  Mr.  Justice  Bean  in  the  case  of 
Smith  T.  Southern  Paa  Co.,  Oft  Or.  22,  118 
Pac.  41,  Ann.  Caa.  1913A,  434: 

"Where  plaintitF  negligently  assnmed  a  posl- 
tlon  of  danger  in  such  a  degree,  and  so  contrib- 
uted to  his  hurt  as  to  leave  him  without  right 
of  recovery  for  any  primary  negligence  of  the 
other  par^,  he  may  nevertheless  recover,  if  the 
petBOB  charged  with  the  wrong  or  injury  be- 
came aware  of  the  peril  la  time  to  avoid,  by  tbe 
proper  use  of  aH  the  means  at  bis  command,  in- 
juring him,  and  listlessly  and  and  Inadvertently 
or  negligently  failed  to  resort  to  such  means/' 
Stewart  v.  P.  R,  L.  &  P.  Co.,  68  Or.  877,  114 
Pac.  836;  SchoU  v.  Belcher.  63  Or.  810.  127 
Pac.  968 :  Rowe  v.  Sa  Cat  By.,  4  Oal.  App.  1, 
87  Pac.  220;  Herbert  v.  S.  P.  Co..  121  Cal. 
227,  53  Pac  651;  Harrington  v.  'Los  Angeles 
By.  Co.,  140  Cal.  514,  74  Pac  15,  63  L.  K.  A. 
238,  98  Am.  St  Rep.  85:  Black  v.  N.  Y.  Ry. 
Co.,  103  Mass.  448,  79  N.  E.  797,  7  It.  B.  A. 
(N.  S.)  148,  9  Ann.  Oas.  435. 

Tbe  case  at  bar  is  based  upon  the  assump- 
tion, not  that  defendant  saw  deceased  and 
negligently  failed  to  warn  him  or  stop  the 
train,  bnt  rather  that  the  persons  in  chai^ 
,  of  the  train  negllgenlly  foiled  to  keep  a 
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proper  lookont  and  ran  over  deceased  with- 
out diacoverlng  falm ;  and  there  Is  no  evi- 
dence indicating  that  It  was  possible  for  de- 
fendant to  have  stopped  Its  train  within  the 
49  feet  that  intervened  between  It  and  de- 
ceased, when  he  suddenly  appeared  on  the 
track,  even  If  his  presence  there  had  been 
observed.  While  the  accident  was  deplorable 
In  Its  consequences,  we  cannot  avoid  the  con- 
clusion that  the  negligmce  of  deceased  con- 
tributed to  it  to  such  an  extoit  as  to  bar  a 
rerovery. 

We  adheze  to  Uie  original  opinion. 


OERLINOEB  v.  W&ANK. 
(Supreme  Court  of  Oregon.    Feb.  2,  1916.) 

1.  WiTNBsesa  (i  21*)— Conduct  or  Judge— 

PUNIBUING  WITNESS  DUBINO  TbIAI.. 

The  court  may,  during  the  trial,  punish  a 
witness  who  refutes  to  testify,  stating  that  be 
does  not  remember,  when  it  is  obvious  that  Us 
lack  of  memory  is  a  mere  pretense. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  K  37-41 ;  Dec.  Dig.  S  21.*] 

2.  Appeal  and  EIbbob  (S  671*)— Questionb 
Reviewable  —  Exceptions  —  abstbact  of 
Recobd. 

An  exception  omitted  from  the  abstnct  of 
record  will  not  he  discussed. 

[Ed,  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent.  Dig.  H  2867-2872;  Dec.  Dig.  { 
671.*] 

8.  Witnesses  (S  219*)— Pbivileqbd  Coiocuni- 

OATio  NS— Waives. 

Under  L.  O.  L.  I  734,  providing  that,  where 
a  party  offers  himself  as  a  witness,  be  thereby 
consents  to  the  examination  of  his  attorney  on 
the  same  subject,  a  party  who  testifies  as  a  wit- 
ness in  hia  own  behalf  as  to  a  particular  subject 
thereby  removes  the  ban  of  privilege  of  his  at- 
torney from  testifying  on  the  same  subject. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  8S  769,  781,  782 ;  Dec.  Dig.  J  219.*] 

4.  Appeal  and  Ebbob  (J  971*)— Discbetion 
OF  Tbial  CouBT— Reception  or  Evidence. 
Under  L.  O.  L.  |  862,  providing  that,  after 
the  examination  of  a  witness  is  conduded,  the 
witness  aliall  not  be  recalled  without  leave  of 
court,  and  that  leave  may  be  granted  or  with- 
held in  the  exercise  of  discretion,  the  action  of 
the  court  in  permitting  defendant  wliile  intro- 
ducing his  case,  to  recall  plaintiff  for  further 
cross-examination,  will  not  be  disturbed,  unless 
ttie  court  abused  its  discretion. 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
Bnor.  Cent  Dig.  H  8802-^;  Dee.  Dig.  f 
871,*] 

fi.  Wn-NBSSEs  ({  849*)— Cboss-Bzaminaixoh— 

CaABACTEB  or  Witness. 

A  party  may,  subject  to  the  discretion  of 
the  court,  cross-examine  plaintiff  to  show  her 
cliaracter  and  standing  to  affect  her  credibllily. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent.  Dig.  |{  1135-U38;  DeoDig.  1 349.*] 

e,  Bbbacii  of  Mabbzaob  Pboiqse  ({  18*)— 
Actio  NS— Evidence— Adiussibility. 

A  defendant  in  an  action  for  breach  of  mar- 
riage promise  may,  under  the  general  issue, 
■how  the  bad  cliaracter  of  plaintiff  for  chastity, 
as  bearing  on  the  damages,  though  the  bad  cbar^ 
acter  of  the  woman,  if  known,  is  not  a  defense 
to  her  action  for  a  breach  of  marriage  promise. 

[Eld.  Note. — For  other  cases,  see  Breach  of 
Marriage  Promise,  Cent.  Dig.  H  21-2S,  48: 
Dec  Dig.  I  IS.*] 


7.  Bbkaob  ow  MABBuai  Fmhxsb  a  81*)— 
DAHAaxs— Amouht  Awabobd— Dzsobktion 

OF  JUBT. 

The  amount  of  damages  for  breach  of  mar- 
riage promise  is  within  the  sound  discretion  of 
the  jary  within  the  limits  of  the  testimony,  and 
an  award  of  nominal  damages  will  not  be  dis- 
turbed merely  on  the  ground  that  defendant 
was  a  rich  man. 

[Ed.  Note.— For  other  cases,  aee  Breach  of 
Marriage  PnunlM,  Cent.  Dig.  |  47;  Dec  Dig. 
<  81,*] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County ;  George  N.  Davis,  Judge. 

Action  by  Gertrude  Gerllnger  against  lioyd 
Frank.  From  a  Judgment  granting  Insaffi- 
dent  relief,  plaintiff  appeals.  AfBnned, 

In  substance,  the  plaintiff  alleges  that  dur- 
ing the  month  of  January.  1913,  the  plaintiff 
and  the  defendant  mutually  promised  to  mar- 
ry each  other;  that  afterwards,  about  the 
month  of  March,  the  defendant  absolutely  re- 
fused to  carry  out  the  contract  or  to  coarry 
the  plaintiff,  and  that  by  reason  of  the  breach 
by  defendajit  of  such  contract  the  plaintiff 
has  been  greatly  humiliated,  has  suffered 
great  mental  pain  and  anguish,  and  her  affec- 
tions have  been  deeply  Injured  to  her  damage 
in  the  sum  of  $60,000.  She  says  also,  in  sub- 
stance, Uiat  the  defendant  is  wealthy,  and 
had  he  carried  out  the  agreement  to  marry 
the  plaintiff,  her  station  in  life  would  have 
been  greatly  Improved,  and  she  would  have 
profited  largely  by  such  marriage.  The  an- 
swer merely  traversed  the  allegations  of  the 
complaint.  A  jury  trial  resulted  in  a  verdict 
and  judgment  in  favor  of  the  plaintiff  tor  fl. 
She  appeals. 

A.  I.  Moalton  and  O.  B.  Hamafeer,  both  of 
Portland,  for  appellant,  B.  B.  Haney  and 
Chas.  H,  Carey,  both  of  Pwtland  (Joseph  A 
Han^,  of  PcffUand,  on  the  brief),  tat  re- 
apondcoit. 

BUBNin*r,  jr.  (aftw  atatrng  the  foots  as 
above).  At  the  trial  the  plaintiff  herselt  was 
a  witness,  and  gave  teettmoi^  lo  support  of 
her  cause  of  action  as  narrated  In  her  com- 
plaint  raw  defendant  eroes-uamliud  her 
regarding  her  life  and  some  of  her  tranaac- 
dona  in  Alabama  about  the  year  lOOB  In  mat- 
ters affectlns  hee  chastity  and  purity  at  that 
time,  Indnding  a  suit  Instltated  by  her 
against  a  man  for  her  seductlmi.  Her  coun- 
sel objected  to  tbio,  on  the  ground  that  It  was 
not  pr<q>er  crosa^xamlnatloii,  Irrelevant,  and 
Immaterial^  and  proper  on^  as  a  matter  of 
defense.  A  second  exertion  la  founded  upon 
the  fact  that  after  the  plaintiff  had  rested 
her  case,  and  part  of  tbe  testimony  fOr  the 
defendant  had  been  put  in,  the  court  allowed 
the  defendant  to  recall  the  plalntlfl  for  fur- 
ther cross-examination.  The  record  disclos- 
es that  at  the  close  of  her  examination  1^ 
the  defendant,  -wUlB  she  was  on  tJie  stand  In 
support  of  lier  case,  connsd  for  defendant  re- 
served the  right  to  further  cross-examine 
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hex.  On  tbls  renewed  Interrogation  by  tbe 
defense  Bbe  was  qneeUoned  at  length  regard- 
ing siindiT  meretricious  relations  she  sus- 
tained with  different  men  both  before  and 
after  the  commencanent  ot  this  action,  all 
over  the  objection  of  the  plaintiff  ttiat  It  was 
not  proper  crosa-examtnatlon,  IrreleTant,  In- 
competent, and  Immaterial. 

[1  ]  In  passing,  we  note  exception  No.  4,  as 
It  appears  In  tbe  abstract  of  record,  to  the 
effect  that,,  while  a  certain  witness  was  on 
tbe  stand  on  behalf  of  the  defendant,  the 
court  committed  him  to  jail  because  with  ap- 
parent contumacy  he  refused  to  testify  con- 
cerning occurrences  which  happened  between 
him  and  the  plaintiff  only  a  few  days  before, 
by  persistently  and  continuously  saying  that 
be  did  not  recollect.  No  exception  to  this  ac- 
tion of  the  court  appears  either  in  the  ab- 
stract of  record  or  bill  of  exceptions.  Be- 
sides this,  the  court  had  undoubted  authority 
to  punish  tbe  witness  promptly  for  refusing 
to  testify  when  It  was  apparent  that  his  for- 
getfulness  was  purely  sham.  Tbe  court  was 
not  required  to  wait  until  the  conclusion  of 
the  trial  before  calling  the  offending  witness 
to  account 

[2,  3]  The  fifth  exception  noted  in  the  ab- 
stract Is  founded  upon  the  action  of  the  court 
in  allowing  a  detective  to  testify  to  the  con- 
duct of  tbe  plaintiff  In  her  home,  since  the 
commencement  of  the  action,  with  the  wit> 
ness  who  was  punished  for  contempt  Excep- 
tion No.  6  relates  to  the  evidence  of  one  Al- 
fred Eubank,  who  was  allowed  to  testify  as 
to  his  relations  and  acquaintance  with  the 
plaintiff  some  ten  years  before  the  filing  of 
tbe  complaint,  and  likewise  to  state  that  her 
general  reputation  for  truth  was  bad.  Sim- 
ilar objections  under  exceptions  Nob.  8,  9, 
and  11  were  taken  to  tbe  testimony  of  wit- 
nesses concerning  her  reputation,  all  to  tbe 
effect  that  the  matter  sought  to  be  elicited 
was  too  remote.  Exception  No.  7  is  omitted 
from  the  abstract  of  record  and  on  that  ac- 
count Is  not  discussed.  Exception  No.  10 
relates  to  the  deposition  of  J.  H.  Ward,  an 
attorney,  who  was  allowed  to  narrate  tbe 
eflbrt  of  lite  plaintiff  to  Induce  him  to  com- 
mence an  action  in  Alabama  on  bar  behalf 
against  one  Eubank  for  her  seduction,  and  to 
state  that  be  tedined  to  take  her  casa  Tbe 
objection  to  tbls  testimony  was  on  the  ground 
that  It  called  for  privileged  communications 
made  by  the  plaintiff  to  her  attorney,  and  be- 
cause It  was  too  remote^  So  far  as  the  priv- 
ileged communlcattons  are  ctmcemedt  the 
objection  be  dismissed  with  tbe  observa- 
tion tbnt  the  plaintiff  herself  was  a  witness, 
and  was  Interrogated  abont  tbe  very  snbject 
m^itloned  and  testified  about  it  Tbls  fact 
removes  the  ban  of  privilege,  for  it  is  said 
In  section  734,  L.  O.  L,: 

"If  a  par^  to  the  action,  suit  or  proceeding 
offer  himself  as  a  witness,  that  is  to  be  deemed 
E  consent  to  tbe  examioation  also  of  a  wife,  hus- 
band, attorney,  clergyman,  physician,  or  sur- 
geon on  the  same  subject  *  •  • " 


BBPOBTBB  (Ok 

[4]  The  controUlug  questions  to  be  detw- 
mlned  are  two:  OL)  Whether  tiie  court  erred 
in  allowing  the  xAalntifl  to  be  recalled  for 
cross-examination;  and  (2)  wtwther  it  was 
permlflslble  to  show  tither  by  crosa-ffcamlna- 
tlon  or  by  other  testimony  under  tbe  general 
issue  that  tbe  plaintiff  had  sustained  illicit 
relations  wlQi  othra  men  as  long  ago  as  ten 
years  before  the  trial,  or  since  tbe  action  was 
commenced.  As  to  the  right  to  recall  a  wit- 
ness for  further  cross-examination  it  la  stated 
in  section  862,  L.  O.  U: 

"A  witness  once  examined  shall  not  be  re- 
examined as  to  the  same  matter  without  leave 
of  the  court ;  but  he  may  be  re-examined  as  to 
any  new  matter  upon  which  he  baa  been  exam- 
ined by  the  adverse  party.  After  the  examina- 
tions  on  both  sides  are  concluded,  tbe  vritnesi 
ehall  not  be  recalled  without  leave  of  the  court. 
Leave  Is  granted  or  withheld  in  tbe  exercise  of 
a  sound  discretion.** 

It  is  not  apparent  ttiat  the  court  abused  Its 
discretion  In  allowli^r  the  witness  to  be  re- 
called, especially  since  counsel  for  the  de- 
fendant gave  notice  at  the  time  of  his  reser- 
vation of  the  right  to  recall  her.  As  to  the 
range  at  examination  It  Is  dearly  within  tbe 
sound  dlsn%tlon  q£  the  court  In  an  ex- 
haustive opinion  in  State  v.  Bacon,  18  Or. 
143,  »  Pac.  80^  07  Am.  R^.  8,  Mr.  Justice 
Lord  laid  down  the  rule  to  tills  effect: 

"Subject  to  the  sound  discretion  of  the  court, 
a  witness  may  be  compelled  to  answer  any  ques- 
tion which  tends  to  test,  hts  credibility,  or  to 
shalie  his  credit  by  injuring  his  character,  how- 
ever irrelevant  it  may  be  to  the  facts  in  issue, 
and  however  disgraceful  the  answer  may  be  to 
himself;  except  only  that  he  m^  claim  his 
privilege  and  refuse  to  answer  a  question  which 
tends  to  expose  him  to  a  criminal  charge.** 

See,  also,  Redsecker  v.  Wade,  OB  Or.  168, 
IBS  Pa&  485. 

[I]  CSonsldered  as  a  witness  only,  subject 
to  the  discretion  of  the  court,  the  Jury  bad  a 
right  to  know  the  cbaraetar  and  standing  of 
the  peraon  testifying.  A  most  oormpt  and 
unwortiiy  person  may  make  a  fair  appear- 
ance In  direct  exaTnlnatiwi  uptn  a  witneoa 
stand,  and  It  would  be  a  bamb  rale  tbat 
would  exclude  the  oppoalag  party  from  re- 
vealing by  cross-estmlnation  the  actual  value 
of  the  declarations  of  sudi  a  witness. 

[8]  Besides  all  this,  the  plaintiff  was  claim- 
ing damages  on  account  of  being  greatly  hu- 
miliated, suffering  great  mental  pain  and  an- 
guish, and  tiaving  ber  affections  deeply  injur- 
ed. It  Is  a  matter  of  common  sense  that  a  pure- 
minded,  virtuous  woman  will  suffer  greater 
damage  over  the  dlsappolntmait  of  her  affec- 
tions than  a  commm  bawd  would  experience 
in  the  r^usal  of  her  paramour  to  marry  her. 
The  testimony  was  applicable  to  tbe  general 
issue  on  this  subject  The  plaintiff  claimed 
fSO.OOO  damages.  Tbls  averment  was  direct 
ly  traversed,  and  the  question  was:  What 
was  the  amount  to  be  adjudged  as  recom- 
pense for  the  Injury  alleged?  Any  testimony, 
therefore,  throwing  light  upon  Uie  person 
supposed  to  t>e  damaged  was  pertinent  to  this 
general  Issue.  That  cannot  be  injured  which 
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Is  already  corrapt;  that  cannot  be  spoiled 
which  has  been  destroyed;  and  that  cannot 
be  damaged  which  Is  already  dilapidated  be- 
yond repair.  The  anttthesls  between  a 
pnre,  good,  and  virtaous  woman  and  a  blas£ 
demirep  Is  as  marked  as  the  difference  be- 
tween the  songs  of  the  ransomed  and  the 
wall  of  the  damned.  Hence,  in  order  to  ena- 
ble the  Jury  to  translate  in  sordid  dollars  and 
cents  the  damage  to  be  allowed  In  a  case  like 
the  present,  a  very  wide  range  should  be  giv- 
en  to  the  examination  under  the  general  is- 
sue as  to  the  actual  personage  dalming  dam- 
age. How  the  plaintiff  should  be  classified 
in  the  wide  range  between  the  extremes  of 
virtue  and  vice  was  a  question  exclusively 
for  the  jury  when  enlightened  by  testimony 
affecting  her  character  favorably  or  unfavor- 
ably. 

It  may  be  well  said,  based  apon  the  <dta- 
tlons  presented  by  the  plaintiff,  that  if  a 
man,  knowing  the  character  of  the  woman 
to  whom  he  proposes  marriage,  violates  the 
contract,  her  unchastit?  will  faralsh  no  de- 
fense, because  under  Uie  drcumstancea  of  his 
knowledge  of  her  shortcomings  he  cannot 
plead  It  as  a  bat  to  the  action.  Ttie  prece- 
dents dted  would  be  applicable  If  an  attonpt 
had  been  made  by  afilrmatlTe  matter  to  In- 
terpose a  plea  In  bar  to  the  pl^tUTs  cause 
ot  action.  That  is  not  the  Question  hera 
The  Issue  involved  on  that  point  la  the 
amount  of  damages  required  to  recompense 
the  injury  which  the  plaintiff  has  received, 


and  on  the  ^neral  issue  It  Is  admissible  to 
show  whether  the  plaintiff  Is  a  person  who 
would  likely  have  exi>erlenced  such  an  Injury 
as  would  Justify  more  than  nominal  dam- 
ages. 

[7]  Complaint  was  made  at  the  argument 
that,  couslderliig  the  wealth  of  the  defendant, 
more  than  nominal  damages  should  have 
been  awarded,  on  the  ground  that  a  marriage 
with  a  man  as  rich  as  he  would  have  been 
of  greater  pecuniary  advantage  to  the  plaiu- 
tlff.  In  the  wide  range  of  estimation  aUowed 
to  a  Jury  within  similar  limits  of  testimony, 
the  amount  of  damage  is  one  of  sound  dis- 
cretion with  the  Jurors.  They  may  have 
considered  that  a  marriage  with  such  a  man 
as  the  plaintiff  describes  the  defendant  to  be 
would  have  been  a  veritable  hell,  instead  of 
an  advantage  to  the  plaintiff,  even  under  the 
drcumstancee  mentioned,  and  that  she  lost 
but  little  by  being  rid  of  such  an  untoward 
alliance.  The  following  citations  are  applica- 
ble to  the  point  in  Issue:  Van  Storch  v.  Grif- 
fin, 71  Pa.  240;  Stratton  v.  Dole.  46  Neb. 
472,  63  N.  W.  875 ;  Burnett  v.  Slmpkins,  24 
lU.  264;  Tompkins  v.  Wadley,  3  Thomp.  A 
C.  (N.  T.)  424 ;  Denslow  v.  Van  Horn,  16  Iowa, 
476;  Wlllard  v.  Stone,  7  Cow.  (N.  X.)  22,  17 
Am.  Dec.  496;  Johnson  v.  Caulklns,  1  Jahns. 
Cas.  (N.  X.)  116, 1  Am.  Dec  102. 

Finding  no  errw,  the  judgment  Is  afflrmed. 

HOOBB.  a  J.,  and  McBBIDB  and  BEN- 
BON,  33^  concor. 
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HAYDEN  at  aL  T.  OITT  OF  ASTORIA. 
(Snpranie  Conrt  of  Orefon.   Feb.  2, 

1.  GoKnAOTs  (8  246*)  —  OoNaiBucnoN  ~  Ih- 

FLIED  CONTBACT. 

Where  the  original  contract  bas  been  deviat- 
ed from  in  so  many  matters  that  it  cannot  be  re- 
garded as  controlling,  it  must  be  considered  as 
abrogated,  and  the  parties  relegated  to  their  im- 
plied rights,  for  a  subsequent  departure  from  the 
terras  of  a  written  contract  by  the  parties,  mu- 
tually acquiesced  in  abrogates  it  to  that  extent. 

[Ed.  Note.— For  other  cases,  aee  Contracts, 
Oe&t  Dig.  iS  1131-1138;  Dec.  Dig.  {  246.*] 

2.  OOnTBAOTB  (I  284*)— OOKSTBDOXXOir— Pow- 
KB  OP  ENOIIIBBB. 

Where  a  contract  for  the  construction  of  a 
water  reservoir,  etc.,  provided  that  the  engineer 
Bhonld  have  full  power  to  supervise  and  manage 
the  contract,  ana  that  the  estimates  were  only 
approximate  and  might  he  dianged,  the  engineer 
cannot  exercise  his  power  so  as  to  retard  the 
work  without  rendering  the  municipality  liable, 
nor  can  he  increase  the  estimates  from  ISO  per 
cant,  to  COO  per  cenL  witJiont  chiintfng  the  con- 
tract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  IS  1292-1302,  1308-1310,  1312-1318. 
132ft-1338,  1340-1342,  1S44-1346,  1360,  1351; 
Dec  Dig.  8  284.*]  . 

8.  PLBADINO  d  867*)— ItBHXZBD  SUTBUBNT— 
AOQtTIBBOBHGB. 

Where  on  defendant's  motion  plaintiff  filed 

an  itemized  statement  In  an  action  on  account, 
defendant,  if  deeming  the  statement  insufficient, 
should  move  to  make  it  more  definite  and  cer- 
tain. 

CEd.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  H  64,  1173-1193;  Dec  Dig.  |  367*1 

4.  Plbadinq  (8  S67*)— Motion  fob  Itbuized 

Statement— ACQUiESCBN  CE. 

In  an  action  on  an  implied  contract,  where 
defendant  did  not  object  to  the  itemized  state- 
ment filed  by  plaintiff  in  response  to  its  motion, 
defendant's  motion  to  make  the  complaint  more 
definite  and  certain  by  changing  the  nature  of 
the  action  should  be  denied;  being  inconsistent 
with  its  tacit  approval  of  the  statement 

[Bd.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  88  64. 1173-1193;  Dec  Dig.  8  S67.*] 

6.  AmBAi.  AND  Ebbob  (S  1177*)— Detebui- 

WATTON. 

While  Const  art.  7,  I  8,  as  amended 
Laws  1911,  p.  7,  contemplates  the  settlement 
of  a  cause  on  one  appeal,  the  case  must  be  re- 
manded where  the  record  is  too  incomplete  to 
permit  the  an>eUate  court  to  render  final  judg- 
ment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $8  4597-^604,  4606-4610; 
Dec.  Dig.  8  1177.*] 

Department  2.  Appeal  from  Circuit  Court, 
Clatsop  County ;  J.  A.  Eakln,  Judge. 

Action  by  Wilbur  Hayden,  Hoyt  Hayden, 
T.  B.  Bldwell,  and  J.  F.  Meager,  partners  as 
Bidwell-Uayden  &  Co.,  against  the  City  of 
Astoria,  a  municipal  corporation.  From  a 
Judgment  dlsmlssliig  the  action,  plalntilfo 
appeal.  Beversed  and  remanded,  with  dlreo- 
tiona. 

This  Is  an  appeal  by  the  plaintiffs  from  an 
order  ot  the  drcnit  oonrt  stziklng  th^r  com- 
plaint from  the  record  and  dismissing  the 
action.  On  Angnst  22,  1911,  a  contract  was 
entered  Into  between  Bldwell-Hayden  & 
Co.  and  the  city  of  Astoria,  Or.,  whereby 


the  plalntLflh  agreed  to  ooostmet  a  8tora«B 
naervtAr  dam,  and  clear  a  reservoir  site  on 
Bear  cmek  1^  October  1,  1A12,  In  acoordf 
anoe  with  the  i^edflcatlonB  attadied  and 
plans  explanatory  thereof  which  had  been 
made  or  nd^t  theraaCtar  be  made  from'tlma 
to  thne  by  the  engineer,  and  acoordlng  to 
the  written  and  vortnl  direetlons  tha 
engineer  In  diaige  at  the  wwfc  as  tba  same 
progressed.  The  contract  was  apon  the  unit 
basis:  For  clearing  25  acree  for  TCaervi^ 
site,  $10,000;  1,900  cubic  yards  earth  exca- 
vation at  BO  cents,  |^;  650  cable  yaids 
rock  excaratitm  at  12.  $1,100;  6,600  cable 
yards  concrete,  tumiahing  and  placing,  at 
$a88,  ¥68,606;  and  sluice  gates,  specials, 
pipes,  steps,  handrails,  etc,  for  the  total  som 
ot  ¥64.889.90. 

The  plaintiffs  set  oat  at  great  length  In 
their  cfHnplalnt  that  the  constmctt^Hi  ot  the 
dam  and  work,  with  the  exertion  ot  bear- 
ing the  reeerrolr  site,  was  so  changed  that 
the  original  contract  was  modified  and  aban- 
doned, and  bring  action  for  the  ]%asonable 
value  ot  the  construction  of  the  dam,  etc. 
They  aver  that  the  plans  purported  to  stfow 
the  character  of  the  dam  to  be  constructed; 
that  defendant  required  them  to  proceed 
with  the  exploration  ot  the  ground  In  a  slow 
and  costly  manner  In  order  that  It  might  de- 
termine the  nature  of  the  ground  and  where 
a  suitable  foundation  might  be  found,  refus- 
ing to  give  the  plaintlfrB  plana,  directions, 
or  Information  as  to  the  extent  of  the  exca- 
vation required,  thus  tordng  them  to  obtain 
the  same  and  determine  the  nature  and  qual- 
ity ot  the  ground  at  their  own  expense, 
causing  delay  and  expense,  and  prev«iting 
the  doing  of  the  work  on  time  or  In  the  man- 
ner set  forth  in  the  original  c(mtract;  that 
4,325  cubic  yards  of  rock  were  removed  from 
the  excavation  Instead  ot  550;  that  the  ex- 
cavation tor  the  dam  was  thereby  increased 
about  165  per  cent ;  that  the  defendant 
changed  the  type  ot  the  dam  and  the  con- 
templated location;  that  during  the  placing 
of  the  concrete  the  englneeiB  arbitrarily 
changed  the  proportions  of  cement  sand, 
and  stone  nsed  in  making  the  concrete  so  aa 
to  require  a  more  costly  mixture  than  Pited- 
fled ;  that  the  specifications  called  for  6,000 
yards  of  concrete,  whereas  the  amount  was 
finally  placed  at  8,703;  that  the  concrete 
cost  ¥15  per  yard.  Instead  ot  ¥8.88,  mfiklns 
a  total  ot  ¥130,576,  whereas  under  the  con- 
tract It  woald  have  cost  about  ¥77,000; 
that;  owing  to  the  work  having  to  be  done 
In  the  winter  seascm,  there  were  washouts 
and  slides  irtiidL  retarded  the  operation, 
causing  heavy  expense.  It  was  further  con- 
tended that  the  original  plan  fuml^ied  by 
the  d^endant  shows  one  cnt^  wall  fonr 
feet  wide  and  fonr  feet  deep,  filled  with  con- 
Crete,  running  parall^  to  the  storage  dam 
and  serving  as  a  part  ot  the  toandatlon  for 
the  same;  that  this  was  excavated  accord- 
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lug  to  tbe  original  plans  ana  tbe  advioe  ot 
the  engineer;  that  after  a  wait  of  several 
days  during  the  month  of  Aagast,  and  after 
coDBDlting  with  another  engineer,  those  In 
(diarge  changed  the  plans  of  the  cut-oCC  wall 
by  requiring  it  to  be  made  four  feet  wide 
and  ten  feet  de^,  and  added  two  additional 
cut-off  walls  parallel  to  tbe  dam.  each  being 
four  feet  wide  and  ten  feet  deep,  neither  of 
which  was  shown  on  the  original  plans ;  that 
this  Increased  the  work  of  excavating  for 
and  ccmcretlng  tbe  cut-<^  walls  approxi- 
mately 600  per  coit.  over  the  amount  Indi- 
cated in  the  original  apedflcations,  which 
added  greatly  to  the  cost,  hindered  and  In- 
terfered with  tbe  works  of  plaintiffs,  pre- 
vented them  from  completing  tbe  work  in 
the  time  specified,  and  made  it  necessary  to 
do  a  part  thereof  In  the  winter  season.  Ta- 
rtons  other  changes  and  additions  were 
mad^  of  which  the  above  are  Bample& 

According  to  the  plalntUb'  complaint,  tbe 
dfun  was  completed  June  22,  1918.  AU  tbe 
work  was  done  by  that  date  and  thereafter 
aocQpted  by  the  defUidant  moniclpality,  and 
was  a  flrstdass  Job.  The  plalntUZs  assert 
that  tbe  changes  and  tbe  dwartnres  from 
tbe  original  plans  and  spedflcatlons,  tbe  In- 
oompetem^  of  the  oiglneers,  and  tbe  delsys 
which  added  to  the  espmse  of  tbe  work,  to- 
gether with  all  tbe  otber  matters  herein  con- 
tained, constituted  a  material  modification, 
d^ttiire,  and  abandonment  of  tbe  original 
ccmtract;  tbat  the  prices  mentioned  therein 
cannot  be  traced  to  or  an^lied  to  the  work, 
labor,  and  materials  furnished,  except  that 
set  fi>rth  for  (bearing  the  reservoir  slt^  which 
Is  admitted  as  prefer  oompenBati<m  tor  that, 
part  of  the  woric ;  tiiat  all  irtber  work,  labor, 
and  services  rendered  and  materials  famish- 
ed on  the  dam  and  excavatlm,  the  placing 
of  tbe  concrete,  etc,  are  of  the  reasimable 
value  of  tl43,106Je,  of  which  9B2,47S.U  has 
boea  paid,  leaving  a  balance  due  for  this 
part  of  tbe  work  of  $00,632.47,  wbldi  wltb 
the  sum  of  balaiice  for  clearing  reser* 

voir  site,  makes  the  total  sum  due  161,666.- 
4T. 

The  defendant's  counsel  served  notice  up- 
on the  plaintiffs  demanding  an  itemized 
statement  of  the  account  sued  apon,  and  in 
compliance  therewith  the  plsintlffls  filed  an 
itemized  statement  of  tbe  cost  of  the  work 
set  forth  in  the  complaint  "Showing  Ex- 
penditures, building  Dam."  Counsel  for  de- 
fendant then  filed  a  motion  to  make  the 
complaint  more  definite  and  certain,  ot  the 
following  purport: 

"That  the  plaintiffs  be  required  to  make  the  al- 
leiiations  set  forth  in  paragraph  13  of  said  com- 
plaint more  definite  and  certain  in  the  following 
particulars,  namely:  Tbat  plaintiffs  be  required 
to  set  forth  in  said  romplaint  the  actual  num- 
ber of  days  and  houra,  in  other  words,  the  ac- 
tual time,  in  which  plaintiffs  were  delayed  in 
their  work  therein  deBcribed,  because  of  the  fact 
as  therein  alleged  that  Lars  Bergsvik  oame  upon 
said  work  therein  described  only  about  once  a 
week ;  •  •  •  that  said  plaintiffi  be  required 
to  set  forth  snd  allese  the  actual  amount  of  dam- 
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ages  that  the  plaintiffs  claim  they  suBtalned  by 
reason  of  the  alleged  differences  of  opinion  be- 
:  tween  Bergsvik  and  Forsytbe  (the  engineers)." 

In  aboot  20  spedflc  paragraphs  the  plain- 
tiffs were  required  to  set  forth  specifically 
tbe  amount  of  damages  they  claimed  they 
suffered  by  reason  of  the  matters  alleged  in 
the  several  paragraphs  of  tbe  c<»npiaint 
Pursuant  to  the  order  of  Oie  court,  the  plain- 
tiffs filed  an  amended  complaint,  in  which 
they  alleged,  in  substance,  that  tbe  several 
causes  of  tbe  delay,  such  as  the  dlsagree- 
meut  of  the  engineers  and  the  delay  In  fur- 
nishing the  plane  or  directions  for  the  woi^ 
were  so  intermingled  tbat  it  was  impossi- 
ble to  state  separately  what  delay  each  caus- 
ed ;  that  all  the  defects  and  breaches  of  tbe 
contract  on  the  part  of  the  defendant,  in- 
cluding the  failure  ct  Bergsvik  to  appear 
upon  the  work  except  at  Intervals  of  a  week, 
conjunctively  delayed  the  completion  of  tbe 
excavation  from  the  10th  of  May,  1912,  until 
August  29,  1912. 

Wltb  respect  to  damages,  the  plaintiffs 
herein  claim  none,  except  to  recover  upon 
a  quantum  meruit  basis  as  set  forth  in  the 
concluding  paragraphs  of  this  complaint 

Up<m  motion  of  counsel  for  defendant  tbe 
circuit  court  struck  the  amended  complaint 
from  the  files  and  dismissed  the  action,  for 
the  reason  tbat  It  did  not  comply  with  tbe 
order  of  the  court  setting  forth  the  actual 
time  tbat  plaintiffs  were  ddayed  In  their 
work  and  wholly  failed  to  state  the  amount 
of  damages  claimed. 

Thomas  Mawnir,  of  Portland  (Mannlx  ft 
Sullivan,  of  Portland,  on  the  brief),  for 
appellants.  O.  G.  Fulton,  of  Astoria  (A.  W. 
Norblad,  ot  Astoria,  on  the  bzieO,  tot  re*' 
spondent 

BEAN,  J.  (after  stating  the  facta  as  above). 
[1]  The  proposition  involved  is  plainly  stat- 
ed by  counsel  for  defendant  in  their  brief  as 
follows: 

"The  only  theory  upon  which  tbe  appellants 
can  succenfully  maintain  this  appeal  Is  tbat 
their  complaint  states  facta  showing  that  tbe  re- 
spondent abandoned  tbe  original  contract,  or  fay 
its  acts  prohibited  the  appellants  from  perform- 
ing tbe  contract  according  to  the  terms  thereof, 
and  that  an  entirely  new  contract  was  by  law 
ImpUedly  entered  into,  and  further  tbat  tbe  unit 
agreement  of  comptesatioit  would  not  govern." 

It  would  seem  that  Qie  flnt  posUlon  taken 
by  coonoel  In  rec^ird  to  tbe  itemized  state- 
ment of  account  sued  upon  IndioatCB  that 
the  cmqOalnt  was  understood.  No  obJecUcm 
was  taken  to  the  statunent  filed.  The  fur- 
ther motbm  to  make  the  complaint  more  d^- 
inite  and  certain  vhich  was  allowed  by  the 
court  In  effect  required  the  plaintiffs  to 
change  OkSt  tona  <tf  action  to  <»w  strictly 
for  damages  tor  a  breach  ot  the  contract 
We  think  the  facts  alleged  in  the  complaint 
show  that  the  contract  between  the  parties 
was  deviated  from  in  material  particulars, 
80  that  all  Its  terms  would  not  apply  to  the 
courtinction  of  the  work  am  conq»Med.  An 
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extended  discussion  of  ttie  facts  alleged 
woald  not  be  of  assistance  In  tbe  trial  ot  the 
cause,  as  they  mlgbt  am>ear  different  from 
the  evidence  Introduced. 

The  main  question  Is:  Can  plaintiffs,  nn- 
der  the  facts  shown  In  the  complaint,  main- 
tain an  action  for  the  reasonable  valne  of 
the  work  performed?  It  Is  stated  In  4  El- 
liott on  Contracts,  f  3Q97,  as  follows: 

"ijometimeB  it  happens  that  tbe  original  con- 
tract has  been  deviated  from  in  so  m&ay  matters 
that  it  can  hardl;  be  regarded  as  controlling  the 
parties  at  ail,  and  in  such  cases  the  original  con- 
tract is  often  treated  as  abandoned,  and  a  new 
contract  is  implied  to  pa;  the  fair  or  reasonable 
value  of  the  work  or  materials.  *  *  *  So, 
again,  in  Vermont,  'where  the  parties  nnder  a 
special  contract  deviate  from  the  original  plan 
agreed  upon,  and  the  terms  of  the  original 
contract  do  not  appear  to  be  applicable  to 
the  new  work,  it  being  beyond  what  was  orig- 
inally contemplated  oy  the  parties,  it  Is  on- 
donbtedly  to  be  regarded  ana  treated  as  work 
wholly  extra,  out  of  tbe  scope  of  the  contract, 
anw  may  be  recovered  for  as  such.   •    *    •  '  " 

A  subsequent  departure  from  the  terms  of 
a  written  contract  by  the  parties  and  mu- 
tually acquiesced  In  abrogates  the  original 
contract  to  that  extent  Zanello  v.  Iron 
Worts,  62  Or.  213,  124  Pac.  660;  Plppy  v. 
Wlnslow,  62  Or.  219,  224,  125  Pac.  298 ;  City 
Messenger  &  Del.  Go.  r.  Postal  Tel.  Co.,  145 
Pac.  657,  filed  January  26,  1916.  We  think 
these  rules  apply  to  the  case  In  hand,  taking 
the  allegations  of  the  complaint  as  true. 

[2]  Paragraph  42  of  the  specifications  spe- 
cially provides  that  tbe  estimate  of  quanti- 
ties Included  in  the  contract  and  in  the  con- 
templati(«t  of  the  parties  must  be  understood 
to  be  only  approximate ;  that  such  estimates 
■were  assumed  on  the  basis  solely  for  the  pur^ 
pose  of  comparison  of  bids;  and  that  no 
claim  could  be  made  by  tbe  successful  bid- 
der against  the  water  commission  which  rep- 
resented the  city  of  Astoria,  on  account  of 
any  excess  or  deflclen(3r  In  tbe  same.  The 
QKdflcations  also  required  the  bidders  to 
visit  the  location  of  the  works  and  satisfy 
themselves  as  to  the  nature  of  the  materials 
and  as  to  all  local  conditions.  Tb^  also 
provided  that  tbe  oontractor  shoaid  not  be 
entitied  to  any  compensation  for  delays  or 
hindrances  to  his  work  for  any  cause  what- 
ever, but  allowed  for  extensions  of  time  for 
SDch  unavoidable  delays  as  might  result 
from  causes  that  in  the  <qiinlon  of  the  water 
commlraion  were  beyond  tbe  otmtrol  of  the 
contractor,  but  tbe  latter  wu  required  to 
give  notice  for  all  requests  for  extension. 

It  Is  contended  by  oonnsd  for  defendant 
Oiat  tbe  plaintiffs,  wtaUe  setting  out  tlie  con- 
tract, utterly  abandmed  it  and  are  now  at- 
tempting to  recover  tbe  muHmable  value  of 
the  services  performed;  that  according  to  tbe 
terms  ct  tbe  contract  the  plaintiffs  are  not 
entitled  to  any  extra  (wmpensatiim.  With 
this  contenti<m  we  are  unable  to  agree.  We 
think  tbe  following  rule  applicable:  Even 
tbongb  tbe  onglueer  is  given  full  power  to 
BuperrlM  uid  manage  the  woA,  be  cannot 


so  conduct  tbe  same  as  to  retard  its  progress 
or  prevent  tiie  perfwmance'  (rf  the  contract 
no  matter  bow  seemingly  broad  bis  powen 
may  be.  Dubois  v.  DeL  &  Hud.  Canal  Co.,  4 
Wraid.  (N.  T.)  285;  Del  Oenovese  t.  Tblrd 
Ave.  B.  Co.,  13  App.  Dir.  412,  43  N.  T.  Supp. 
8;  Salt  Lake  City  v.  Smith,  104  Fed.  457, 
43  C.  a  A.  687.  The  power  of  an  engineer 
under  a  contract  allowing  him  to  increase  or 
diminish  the  quantity  of  tiie  work  to  be  done 
in  his  discretion  Is  limited  to  such  changes 
as  are  contemplated  by  the  parties  at  the 
time  the  contract  was  made,  and  he  cannot 
Increase  or  diminish  the  quantities  beyond 
this  limit  without  paying  tbe  reasonable  val- 
ue for  such  changes.  Cook  v.  Harms,  lOS 
IlL  151 ;  Salt  Lake  Clt^  r.  Smith,  supra ;  Du- 
bois V.  Del.  &  Hud.  Canal  Co.,  supra;  Na- 
tional Contracting  Co.  v.  Hud.  River  Water 
Power  Co.,  192  N.  T.  209,  84  N.  E.  965 ;  Hen- 
derson Bridge  Co.  v.  McGrath,  134  U.  S.  260, 
10  Sup.  Ct  730,  33  L.  Ed.  934.  The  changes 
alleged  to  have  been  made,  in  one  case  where 
the  work  was  Increased  155  per  cent,  and  in 
another  as  high  as  500  per  cent,  must  be 
considered  as  not  being  within  the  contem- 
plation of  the  parties  at  the  time  of  the  exe- 
cution of  the  contract  for  the  construction  of 
the  work.  Therefore,  In  regard  to  the  dam 
as  constructed  by  the  direction  of  the  en- 
gineers and  accepted  by  the  city,  there  was 
no  meeting  of  the  minds  of  the  parties  as  to 
the  amount  of  compensation.  It  Is  the  rule 
that  In  carrying  out  a  contract,  whether 
time  is  of  the  essence  or  not  the  owner  can- 
not delay  or  retard  tbe  contractor  in  the  prog- 
ress of  the  work  or  prevent  performance 
'thereof  without  liability;  and,  where  the 
owner  nnder  the  ctmtract  is  bound  to  fur- 
nish materials  or  do  any  other  thing  requir- 
ed to  be  done  by  him  pursuant  to  the  con- 
tract he  must  do  that  thing  in  such  a  way 
as  not  to  retard  tbe  contractor;  and.  If 
through  the  act  or  omission  of  tbe  owner 
under  such  circumstances  the  work  is  delay- 
ed in  such  a  way  as  to  make  performance 
impossible,  tbe  contractor  can  recover  upon 
the  quantum  meruit.  Cross  v.  Beard,  26  N. 
Y.  85,  88 ;  Ind.  Traction  Co.  v.  Brennan.  174 
Ind.  1,  87  N.  B.  216,  223,  90  N.  B.  65.  68.  91 
N.  B.  603;  Standard  Gaslight  Co.  v.  Wood. 
61  Fed.  74.  9  C.  G.  A.  362. 

[3, 4]  If  the  defendant  deemed  the  itemiz- 
ed atatem^t  of  account  filed  by  the  plain- 
tiffs to  be  Insufficient,  a  motion  should  have 
been  made  to  make  the  same  mote  definite 
and  certain.  Gatlln  v.  Knott,  2  Or.  321.  By 
its  motitm  defendant  whol^  ignored  this 
statement.  No  objection  bavlng  been  made 
to  tbe  same,  It  must  be  assumed  to  have 
been  satlstectory  to  tbe  defendant,  This 
statement  furnished  upon  defendant's  de- 
mand was  for  tbe  purpose  of  makli^  tbe 
pleading  of  irtiich  it  was  a  part  more  def- 
inite and  certain.  Tbe  second  motion  is  in- 
consistent with  the  first  It  was  error  for 
the  court  to  Ignore  this  statemoit  Snd  to 
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sustain  a  motion  which,  in  effect,  required 
the  plaintiffs  to  change  the  form  and  snb- 
fltance  ot  tbeix  complaint  to  me  inuelr  for 
damages  and  dismiss  the  action. 

[B]  While  section  3,  art  7,  of  the  Constltn- 
tton,  as  am«ided  by  Laws  1911,  p.  7,  seems 
to  contemplate  that  a  cause  should  be  set- 
tled upon  cme  appeal,  the  record  1b  somewhat 
incomplete  for  this  court  to  render  final 
Judgment  If  issue  Is  Joined,  the  action 
should  be  tried  upon  the  merits. 

The  Judgment  of  the  lower  court  will 
therefore  be  reversed,  and  the  cause  remand- 
ed for  such  further  proceedings  as  may  be 
deemed  proper  not  inconsistent  herewith. 

MOORE,  O.  and  BAKIN  and  HABBIS, 
33^  concur. 

TATLOB  T.  TATLOB.    (No.  1660.) 
(Supreme  Court  of  New  Mexico.  Jan.  9,  1915.) 

(SyUabiU  biz  the  Oovrt.) 
DxvoscE  (I  31*)— Oboundb— Failitu  to  Sup- 

fOBT. 

Under  the  provigloss  ot  sectiou  22,  c.  62, 
Xiaw«  1901,  makisg  neglect  on  the  p&rt  of  the 
hn^nd  to  lupport  tbe  wife  according  to  his 
means,  station  In  life,  and  ^ility,  a  ground  for 
divorce,  it  appeariiig  that  the  husband  had  the 
mental  and  physicar  ability  to  provide  for  such 
support,  and  failing  so  to  do  by  reason  of  his 
neglect  or  indifference,  which  facts  appear  from 
the  record  in  the  case,  the  wife  is  entitled  to  a 
decree  of  divorce  upon  this  gronnd,  as  set  out 
in  the  statute. 

[Bd.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  Si  9S.  96;  Dec  Dig.  1  81.*] 

Appeal  from  District  Court,  Luna  Coanty; 
Colin  Neblett  Judge. 

Action  by ,  Ella  Taylor  against  Oscar  0. 
Taylor.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

See.  also.  142  Pac.  1129. 

This  Is  an  action  for  divorce.  By  her  com- 
plaint plaintiff  charged  that  defendant  In 
vlolaUon  of  section  22,  c.  62,  S.  L.  1901,  had 
neglected  to  support  his  wife,  the  plaintiff, 
according  to  his  means,  atatlon  in  life,  and 
ability,  although  he  Is  a  strong,  healthy,  and 
alile-bodled  man  and  well  able  to  work  and 
earn  good  wages,  and  well  able,  If  he  were  so 
disposed,  to  furnish  the  plaintiff  and  the  two 
children  of  the  marriage  a  good  home  and 
with  tbe  ordinary  and  usual  necessities  and 
comforts  of  life,  notwithstanding  which,  the 
defendant  had  failed  and  neglected  so  to  do 
for  a  period  of  yeara,  and  that  by  reason 
of  his  lasy  and  shiftless  disposition  and  hab- 
its, he  had  worked  but  a  small  portion  of  tbe 
time  and  had  earned  very  little;  the  said 
plaintiff  being  compelled  to  assume  in  a 
large  part  the  support  of  herself  and  her 
two  children,  while  the  defendant  though 
able  to  work,  and  when  work  could  be  had, 
was  voluuterlly  and  persistently  idle.  De- 
fendant appellant  here,  appeared  and  an- 
swered the  said  complaint.   Issue  being  Joln- 

•For  Wlat  eases 


ed  In  the  said  cause,  and  npon  tbe  bearing, 
the  district  court  made  findings  of  fact  and 
conclusions  of  low,  and  on  the  10th  day  of 
December,  1913,  entered  a  final  decree  In 
said  cause,  wlier^  It  was  adjudged  that  a 
divorce  from  the  bonds  of  matrimony  be 
granted,  in  accordance  with  the  prayer  of 
plaintiff,  and  that  charge,  custody,  and  con- 
trol of  the  minor  cliUdren  be  granted  to  said' 
plaintiff,  and  that  defendant  and  appellant 
be  required  to  pay  to  plaintiff  for  the  sup- 
port and  maintenance  of  the  said  minor  chil- 
dren the  sum  of  $15  per  month,  and  an  ad- 
ditional sum  of  $75  as  an  attorney's  fee, 
together  with  the  costs  of  the  suit  From 
which  final  decree  the  appellant  prayed  for 
and  was  granted  an  appeaL 

Jas.  S.  Fielder,  of  Demlng,  for  appellant. 
Ely  ft  Watson,  of  Demlng,  for  appellee. 

HANNA.  J.  (after  stating  the  fftcts  as 
above).  Aj^llant  contends  that  tbe  ques- 
tions before  us  A>r  determination  are:  First, 
did  appellant  neglect  to  support  appellee,  his 
wife,  according  to  bis  means,  ability,  and 
station  in  life?  Second,  U  appellant  did  neg- 
lect to  support  his  wife  according  to  his 
means,  ability,  and  stetlon  in  life,  was  that 
neglect  Intentional  on  the  part  of  appellant? 
Third,  does  unintentional  neglect  to  support 
a  wife  entitle  her  under  the  laws  of  New 
Mexico  to  divorce? 

We  believe  the  first  question  Is  fully  dis- 
posed pf  by  the  findings  of  the  court,  num- 
bered 7  and  8,  there  being,  in  our  opinion 
after  a  very  careful  consideration  of  the  rec- 
ord, very  substantial  evidence  to  support  the 
findings.  In  these  findings  the  court  said: 

"(7)  While  some  testimony  was  offered  in 
bebaff  of  tbe  defendant  tending  to  ehow  that 
he  is  not  strong  physically,  and  unable  to  per- 
form hard  labor,  the  testimony  offered  by  tbe 
plaintiff  showed  numerous  oceadoos  when  tiie 
defendant  refused  to  work  when  he  was  able 
to  work;  that  he  refused  work  when  it  wne 
offered  t«  him ;  that  he  left  work  that  he  might 
have  continuea;  and  that  he  did  not  make 
earnest  or  consistent  efforts  to  find  work  when 
he  was  ont  of  employment 

"fS)  I  find  that  the  privations  which  this 
family  has  suffered  are  due,  in  large  degree, 
to  the  indolent  and  shiftless  disposition  and 
habits  of  the  defendant  and  to  his  averseness 
to  work,  and  that,  had  the  defendant  been  so 
diRposed,  he  might  have  provided  for  his  family 
the  necessities  of  life." 

It  might  be  said  that  these  findings  fur- 
ther support  the  view  that  the  neglect  of  the 
defendant  was  intentional,  in  that  it  appears 
that  the  privations  suffered  by  bis  family 
were  due  In  a  large  d^rree  to  his  shiftless 
disposition  and  bla  averseness  to  work,  and 
had  he  been  so  dlefpoaed  be  might  have  pro- 
vided his  family  with  the  nec«sities  of  life. 
This  being  true,  ttiere  would  be  no  reason  to 
Inquire  as  to  whether  unintentional  neglect 
to  support  a  wife  entitled  her,  under  our 
lams,  to  a  divorce;  that  element  of  the  case 
not  being  present 
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We  are  not  unaware  of  the  fact  tbat  It 
has  been  quite  generally  held  by  the  author- 
ities in  this  country  that  a  mere  failure  to 
support  Is  not  of  Itself  a  substantive  ground 
for  divorce.  Some  jurisdictions  have  held 
that  failure  to  aupport  may,  In  connection 
with  other  circumstances,  constitute  cruelty, 
-while  other  states,  Including  New  Mexico, 
have  made  the  husl>and's  failure  to  support 
the  wife  an  independent  ground  for  divorce, 
unless  perhaps  she  has  forfeited  her  right  to 
maintenance  by  her  own  misconduct 

The  sixth  ground  for  divorce,  under  sec- 
tion 22,  c.  62,  Laws  of  1901,  reads  as  follows: 

"(6)  Neglect  on  the  part  of  the  husband  to 
support  the  wife,  according  to  his  means,  sta- 
tion in  life,  and  ability." 

It  is  contended  by  appellant,  and  Is  not 
disputed  hy  appellee,  that  such  means  as  ap- 
pellant had,  during  the  years  in  question,  or 
such  sums  as  he  earned,  he  devoted  to  the 
support  of  his  family.  There  is  no  controver- 
sy as  to  whether  or  not  the  support  provided, 
such  as  it  was,  was  in  accordance  with  the 
station  in  life  of  the  defendant.  But  there 
is  serious  controversy  as  to  whether  or  not 
the  failure  to  support  was  the  result  of  a 
lack  of  ability,  or  In  violation  of  his  ability 
80  to  do.  Appellant  claims  that,  so  far  as 
he  has  failed  to  support  the  appellee  and  the 
minor  children  bom  of  the  marriage,  this  has 
been  due  to  his  lack  of  physical  ability,  in 
that  he  has  not  been  a  strong  man,  and  that 
he  has  worked  hard  and  to  the  extent  of  his 
physical  capacity,  which  has  been  curtailed 
at  times  by  reason  of  his  ill  health  and  phys- 
ical weakness;  that  his  failures  have  not 
been  due  to  Intentional  neglect  on  his  part; 
and  that  he  has  worked  to  the  full  extent  of 
his  physical  capacity.  As  pointed  out,  how- 
ever, this  contention  Is  contrary  to  the  find- 
ings of  the  trial  court,  and  is,  in  our  opinion, 
contrary  to  the  evidence  as  disclosed  by  the 
record.  We  do  not  desire  to  discuss  the  evl> 
dence  at  large,  but  will  refer  to  some  portions 
of  the  evidence  tending  to  contradict  this 
contention  of  the  appellant. 

A  Mr.  Whitehill  offered  him  work  fixing 
fences  and  plowing,  but  he  declined  for  the 
reason  that  he  was  going  to  cut  hay,  and  for 
two  or  three  weeks  he  worked  an  hour  a  day, 
getting  rake  and  mowing  machine  ready,  dur- 
ing which  time  he  might  have  been  earning 
wages.  He  left  his  work  with  a  Mr.  Young  on 
account  of  sickness,  but  after  recovery,  in  a 
few  days,  made  no  effort  to  resume  work. 
While  he  was  idle  several  persons  offered 
him  work.  One  man  offered  two  weeks' 
work  at  $1.50  a  day  and  board,  but  he  would 
not  work  for  less  than  $1.76.  Another  of- 
fered him  carpenter  work,  but  he  refused, 
saying  that  be  was  looking  for  something 
better.  A  Mr.  Gorman  offered  him  work  at 
$1.50  a  day  and  board,  telling  him,  however, 
that  if  he  took  the  Job  he  would  have  to 
work.  Appellant  said  he  wanted  to  rest  and 


get  ready  for  baying.  He  refused  a  well- 
drilling  Job  at  $2  a  day  and  board,  saying 
that  the  work  was  too  hard  for  $2  a  day. 
When  urged  by  his  wife  to  look  for  work,  be 
replied  that  tixe  town  owed  him  a  living, 
and  if  people  wanted  him  they  knew  where 
to  find  him. 

These  Instances,  we  believe,  conclusively 
support  the  flndinga  of  the  trial  court,  which 
we  would  therefore  not  feel  disposed  to  dis- 
turb. 

We  agree  with  appellant,  were  it  shown 
that  he  was  unable  by  reason  of  physical 
Incapacity  to  perform  his  duty  of  providing 
for  the  support  of  his  wife  and  children,  be 
could  not  be  held  responsible  for  bis  failure 
so  to  do.  This  was  held  In  the  case  of  Baker 
T.  Baker,  82  Ind.  146.  But  we  are  clearly 
of  the  opinion  that,  under  the  provisions  ot 
section  22,  c.  62,  Laws  1901,  making  neglect 
on  the  part  of  the  husband  to  support  the 
wife  according  to  his  means,  station  in  life, 
and  ability,  a  gronnd  for  divorce,  and  It  ap> 
pea  ring  that  the  husband  had  the  mental 
and  physical  ahUit^  to  proylde  for  such  sup- 
port, and  failing  so  to  do  by  reason  of  his 
neglect  or  indifference,  which  facts  appear 
from  the  record  in  the  case,  Qie  wife  Is  en- 
titled to  a  decree  of  divorce  upon  this  ground, 
as  set  out  in  the  statute. 

Our  attention  has  not  been  directed  to  any 
cases  similar  to  the  one  under  consideration ; 
but  we  find  the  following  authorities  support- 
ing our  view  of  the  law,  as  ttaus  stated,  to 
a  very  large  degree:  Wbltacre  r.  Whltaere^ 
64  Mich.  232,  31  N.  W.  327;  Wtfahaupt  T. 
Welshaupt,  27  Wis.  621 ;  Thompson  t.  niomp- 
son,  78  Me.  286,  0  AtL  888. 

This  leaves  perhaps  but  one  cilem^  of 
controversy  remaining  in  the  case,  at  least 
from  Qie  standpoint  ot  arodllant;  namely, 
tbat  the  failure  to  support  ww  not  intui- 
tional. Our  answer  to  this  contention  is 
that  the  evidence  and  the  flndinga  of  the 
court  support  the  conclusion  that  the  appel- 
lant had  the  ability  to  aupport  his  family,  by 
which  is  meant  tbat  he  Was  pbysicial^  aUe 
so  to  do,  and  mentally  qualified  so  to  do. 
And  it  likewise  appears  from  the  evidence 
and  findings  that  he  bad  the  opportunity  so 
to  do,  and  neglected  to  avail  bimself  of  his 
opportunities.  Vor  which  reasons  we  do  not 
believe  it  can  be  contended  tbat  bis  failure 
to  support  was  unintentional,  althoui^  we 
would  be  Justified  to  assuming  that  the  atate 
of  facts  here  presented  would  JuMlfy  the  con- 
clusion tbat  the  ftillure  was,  aa  a  matter 
of  fact,  an  intentional  one  on  tbe  part  of  the 
appellant. 

For  the  reasona  stated,  tbe  Judgment  of 
tbe  trial  court  Is  affirmed,  and  It  is  ao  or- 
dered. 

ROBBBTS,  a  J.(  and  PABKEB,  J.,  con- 
cur. 
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NEW  MEXICO  WOOL  GROWERS'  ASS'N  t. 
ATCHISON,  T-  &  S.  F.  BT.  00. 
(No.  1706.) 
(Sopreme  Conrt     New  Mexico.  Jan.  9. 

(SyUahiu  ly  the  Court.) 
Oarbtow  (|10*)— G0BFOB1.T10S  Coioassion^ 

POWBBS— FACIUTIES  —  BUSDBH   OF  PbOOF— 

SUFFICIENCT  OF  EVIDENCE. 

Tbe  State  Corporation  Commisiion  ia  an- 
tborixed  by  tbe  prorUtma  of  sectioB  7,  art.  11. 
of  tlie  Btate  Coostitution  to  require  railway  com- 
panies to  provide  and  maintain  adequate  depots, 
■tO(^  pens,  station  buildings,  agents,  and  fa- 
cilitiea  for  the  accommodation  of  passensers  and 
for  receiving  and  deliverinc  freight  and  express. 
Upon  a  petition  presented  to  the  Commission 
asking  that  a  railway  company  be  required  to 
install  and  maintain  noof  atoGk  Kales  at  desig- 
nation Btatlims.  tbe  burden  of  proof  rested  upon 
tbe  petitlooer  to  eetablisb  the  tact  that  eucb 
scales  were  a  necessary  facility  for  receiving 
and  delivering  shipments  of  live  stock.  Where 
the  evidence  shows  tbat  Oie  rates  for  tiie  sUih 
ment  of  live  stock  are  bued  upon  th«  minimum 
capacity  of  cars,  in  stated  pounds,  and  that  the 
weights  are  determined  upon  track  scales  In 
transit  or  at  points  of  destinatioii,  and  that 
boof  stock  scales  are  never  used  Iw  dstermlninc 
the  weight  upon  which  the  tariff  is  based,  ana 
that  in  loading  stock  into  the  cars  tbe  shipper 
loads  the  same,  not  according  to  weight,  but  plac- 
es in  a  given  car  only  so  much  stock  as  will  ride 
salelj  to  tbe  point  ct  destination,  without  ovw- 
crowding  and  consequent  suffocation,  and  that 
the  only  useful  purpose  such  scales  would  serve 
would  be  to  enable  the  shipper  to  settle  with 
those  from  whom  he  has  purchased  Ure  stodc, 
at  .the  point  of  shipment,  such  hoof  atoA  scales 
cannot  reasonably  be  held  to  be  a  necessary 
facility  for  receiving  and  delivering  freight. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  IS  12,  14-20;  Dec  Dig.  1 10.*] 

Appeal  from  State  Corporatltm  Commis- 
sion ;  M  S.  Oroves,  O.  L.  Ow^,  and  H.  H. 
Wllllanu,  Oommlsslonera. 

Proceeding  instituted  before  tbe  State 
Corporation  Commlsfdmi  by  tbe  New  Mexico 
Wool  Growers*  Association,  by  Horace  O.  Ab- 
bott, Its  iHwaldent,  and  Charles  Cbadwidc, 
its  secretary,  against  tba  Atchison,  Topeka 
&  Santa  Ffi  Rallwi^  Ctnnpany,  a  crapora- 
tlon.  From  an  order  denying  'the  relief 
songfat,  petitioner  appeals.  Affirmed. 

John  W.  Wilson,  of  Albuquerque,  for  ap- 
pellant B.  £.  Twltchell,  of  Santa  for 
iUH»ellee. 

ROBERTS,  C.  7.  This  Is  a  proceeding  In- 
stituted by  the  New  Mexico  Wool  Growers* 
Association,  before  the  State  Corporation 
Commission,  for  the  purpose  of  compelling 
the  Atchison,  Topeka  &  Santa  Fe  Railway 
Company  to  Install  and  maintain  hoof  stock 
scalee  at  its  stations  of  Albuquerque,  Mag- 
dalena.  Springer,  Endno,  and  Grants,  N.  M. 
The  petition,  among  other  things,  alleged 
that  such  scales  were  necessary  facilities  for 
receiving  and  delivering  freight  BrieSy 
stated,  the  petitioner  alleged  that  it  was  an 
organization  representing  the  sheep  growers 
of  the  state  of  New  Mexico ;  that  Ute  freight 
rates  for  the  ataipmoit  at  Aeep  and  other 


live  stock  were  based  on  minimum  weights  of 
car  load  lots ;  and  that  such  scales  were 
necessary  facilities  in  order  to  enable  the 
shipper  to  load  such  cars  to  their  full  mini- 
mum capacity. 

The  railroad  company  appeared,  and  in  Its 
answer  alleged,  among  other  things,  the  fol- 
lowing: 

"Defendant  further  states  tbat  shipTncnts  of 
sheep  and  other  live  stock  from  and  to  the  points 
mentioned  in  the  complaint  herein  and  the 
freightage  charges  therefor  are  made  and  comput- 
ed upon  bases  in  no  way  requiring  the  use  of 
hoof  scales  at  points  of  origin  or  points  of  des- 
tination. Defendant  further  states  that  the  sole 
use  of  said  class  of  scales  desired  by  complain- 
ants is  for  the  purpose  of  facilitating  the  con- 
summation of  business  transactions  between 
buyers  and  sellers  of  sheep  and  other  live  stock 
on  bases  of  weight  in  lieu  of  fixed  pricra  per 
head,  and,  In  so  £ar  as  questions  of  transporta- 
tion are  concerned,  are  no  part  thereof  what- 
ever." 

At  the  hearing  a£  the  cause  befoie  tbe 
Commission,  B.  H.  Crews,  secretary  of  the 
sheep  sanitary  board,  testified  as  to  the  num- 
ber of  abeep  shipped  from  each  of  the  sta- 
tlona  above  named.  Tbe  only  ottier  witness 
Introduced  by  the  complainant  was  Charles 
Chadwlck,  secretary  of  the  complaining  as- 
sociation. He  tesUfled  that  such  boof  stock 
scales  abould  be  Installed  so  that  sblppen 
would  be  able  to  ascertain  when  they  were 
loading  cars  to  their  minimum  capacity,  but 
he  admitted  that  a  shipper  always  loaded 
Into  the  car  the  number  of  sheep  which,  In 
the  shipper's  Judgment,  wonld  ride  safely  to 
market,  without  overcrowding  and  conse- 
quent Buffocatttm.  He  ^o  admitted  on 
cross-ezamlnaticm  that  sheep  buyers.  In  pur- 
chasing sheep,  usually  contracted  for  the  pur- 
chase of  tbe  same  according  to  average 
weight,  whldi  was  to  be  ascertained  at  the 
tbe  pohst  of  shipment;  that  when  the  sheep 
are  delivered  the  weight  Is  ascertained,  and 
that  tbe  ascertaining  of  the  w^ht  is  a  part 
of  the  business  between  the  buyer  and  seller, 
and  that  hoof  stock  scales  were  used  as  an 
incident  to  the'  buying  and  selling  of  sheep. 
It  is  <mly  fair  to  the  witness,  however,  to 
state  that  he  insisted  that  sudi  scales  were  a 
necessary  facility  for  the  accommodation  of 
the  shipper,  so  that  he  could  ascertain  the 
minimum  weight  to  be  loaded  Into  a  car  for 
shipment 

On  behalf  of  tbe  railroad  company  sever- 
al witnesses  testified.  The  evidence  <tf  the 
defendant  was  to  the  effect  that  Its  tariffs 
were  l>ased  cm  car  capacity,  and  the  charge 
made  on  minimum  weight,  which  was  ascer- 
tained by  weighing  the  car  on  track  scales, 
usually  at  the  point  of  destination,  but  not 
necessarily  so;  that  no  reasonable  necessity 
existed  for  the  Installation  of  hoof  stock 
scales,  as  such  installation  and  operation 
would  not  serve  to  establish  the  wdghts 
upon  which  such  freight  charges  are  based, 
but  wonld  only  be  used  as  an  accommoda- 
ti<m  to  the  shipper  in  the  determination  of 


•Vte  ether  eases  see  same  toplo  and  seetloo  NUHBBB  In  Deo.  Dig.  *  Am.  Dig.  Kv-No.  BwUa  ft  Bep'r  Indwtea 


Digitized  by  Google 


1078  145  PACmO 

w^gbtB  upon  a  daaa  at  property  the  own- 
ership of  which  is  to  be  cMnged,  and  to  be 
uaed  by  the  consignor  or  consignee  as  a  basis 
In  the  conduct  of  private  aflairs. 

questions  to  be  determined  In  this 
proceediiv  ftre  governed  by  the  provlaloDs  of 
section  7  of  article  11  of  the  state  Constltn- 
tlon.  The  portion  of  section  7  particalarly 
applicable  reads  as  follows: 

"The  Commiasion  shall  have  power  and  be 
charged  with  the  duty  •  •  •  to  require  rail- 
way companies  to  provide  and  maiotain  ade- 
quate depots,  Btock  pens,  station  baildinga,  agents 
and  faculties  for  tlie  accommodation  of  pasaen- 
gera  and  for  receivlDir  and  delirering  freight 
and  express.  *  *  *  The  Commission  shall 
also  have. power  and  be  charged  with  the  duty 
to  make  and  enforce  reasonable  and  just  rules 
requiring  the  supplying  of  cars  and  equipment 
for  the  use  of  shippers  and  passengers." 

The  State  Corporation  Commission  found, 
from  the  evidence  adduced  before  it,  that: 

"The  installation  and  maintenance  of  hoof 
live  stock  scales  in  stockyarda  is  not  such  a  fa- 
cility as  is  contemplated  in  the  language  of  the 
Constitution  of  the  state  of  New  Mexico  pre- 
scribing the  matters  and  things  over  which  this 
Commission  shall  exercise  jurisdiction,  in  that 
it  does  not  constitnte  a  part  of  the  transporta- 
tion facility ;  does  not  constitate  a  part  of  the 
housing  and  storage  for  the  protection  of  freight 
or  live  stock  presented  for  shipment;  does  not 
constitnte  a  facility  as  a  means  of  determining 
the  weight  upon  any  given  shipment  wherein 
the  transportation  company  is  Interested,  as  it 
is  shown  by  the  evidence  tnat  all  weights  npon 
which  the  tariff  is  based  are  determined  by 
track  scales  in  transit  and  at  points  of  destina- 
tion, and  that  in  no  case  is  the  use  of  hoof 
stock  scales  nsed  for  determining  the  wevbt 

rn  which  the  tariff  is  based.  It  is  also 
ivn  by  the  evidence  that  practically  the  only 
use  to  which  said  hoof  stock  scales  could  be 
used  is  for  the  determination  of  weight  of  a 
given  shipment  for  the  purpose  of  settiement 
between  parties  oigaged  in  the  barter  and  sale 
of  such  live  stock.  Notwithstanding  the  fact 
that  it  is  claimed  by  petitioners  herein  that 
stock  scales  are  used  primarily  for  the  purposes 
of  determining  the  weight  of  live  stock  loaded 
into  the  car  in  order  to  determine  when  they 
have  reached  the  minimum  weight  as  provided 
in  the  tariffs  covering  that  class  of  shipment, 
yet  the  evidence  shows  that  it  is  a  common 
practice,  and  the  invariable  rule  of  live  stock 
shippers,  that  they  do  not  In  any  wise  conform 
to  such  weights,  but  load  the  car  with  suffi- 
cient number  of  sheep  or  .cattle  or  other  live 
stock  BO  as  not  to  overload,  and  yet  carry  the 
mazimam  number  of  bead  of  such  Uve  stock  as 
will  comfortably  ride  In  a  ear  of  a  given  space 
capacity." 

Upon  the  above  and  other  flndiogs  not  nec* 
essary  to  Incorporate  In  this  opinion,  tha 


BEPOBTEB  (N.M. 

Commission  wwt^t^^^fl  as  order  fl^ifmii^ng  the 
complaint  and  denying  the  relief  asked. 
From  this  oTier  the  petltiioner  invnecates  this 
a]H>eal. 

The  question  as  to  whether  Tunt  sfcodE 
scales  are  a  necessary  fadUty  for  lec^v- 
ing  and  d^verlng  freight,  which  the  Gor^ 
poratloQ  Oonmisslon  is  authorised  to  n- 
quire  railw^  conq)anles  to  Install  and  main- 
tain, depends  npon  whether  such  sodes  are 
required  or  are  reasonably  necessary  for 
such  purp<Me.  ThB  burden  of  proof  rested 
upon  complainant  to  establish  such  fact. 
State  of  Washington  ex  reL  Oregon  B.  &  N. 
Co.  V.  FalrchUd,  224  U.  B.  SIO,  S2  Sup.  Ct. 
635.  66  U  Bd.  863.  Where  the  evidence 
shows  that  the  rates  tar  the  shipment  of  Uve 
stock  are  based  upon  the  minimum  capacity 
of  cars,  in  stated  pounds,  and  that  the 
weights  are  determined  upon  track  scales  in 
transit  or  at  points  of  destination,  and  that 
hoof  stock  scales  are  never  used  for  deter> 
mining  the  weight  upon  which  the  tariff  is 
based,  and  that  in  loading  stock  into  the  cars 
the  shipper  loads  the  same,  not  according  to 
weight,  but  places  in  a  given  car  only  ao 
much  stock  as  will  ride  safely  to  the  point  of 
destination,  without  overcrowding  and  con- 
sequent suffocation,  and  that  the  only  useful 
purpose  such  scales  would  serve  would  be  to 
enable  the  shipper  to  settle  with  those  from 
whom  he  has  purchased  live  stock,  at  the 
point  of  shipment,  such  hoof  stock  scales  can- 
not reasonably  be  held  to  be  a  necessary  fa- 
cility for  receiving  and  delivering  freight 

The  evidence  taken  before  the  Commission 
establishes  the  above  facts.  It  further  shows 
that  at  practically  every  point  where  such 
scales  were  asked  to  be  Installed  by  the  rail- 
road companies  private  parties  have  already 
erected  scales,  which  shippers  are  permitted 
to  use  upon  payment  of  a  slight  compensa- 
tion. Aa  stated,  the  ascertainment  of  the 
weight  of  live  stock,  for  the  purpose  of  set- 
tlement between  buyer  and  seller,  does  not 
concern  the  railroad  company,  and  It  can- 
not Justly  be  required  to  furnish  a  facility 
not  a  factor  in  the  receipt  or  delivery  of 
freight  or  express,  or  for  the  accommodation 
of  passengers. 

Upon  the  facts  established  at  the  bearing 
the  Commission  properly  denied  the  relief 
sou^t 

HANNA  and  PABKBR,  JJ.,  coneor. 
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STATE  T.  UONTGOMERY.    (No^  1704.) 

(Supreme  Contt  of  New  Modcow    Jan.  9, 
1914.) 

(8tfUalu»  by  the  Court.) 

ISTOXICATINO  LlQrOHS  (§  201*)— iNDICTSnENT 

—Sufficiency. 

Section  4126,  Gomp,  Laws  1897,  constmed. 
Beld,  that  aoch  sactioii  denomliifLtes  as  a 
crime  the  carrying  on  of  a  retail  liquor  bui^- 
nesB  without  nist  haTiDg  procared  a  license, 
and  also  makes  it  an  offense  for  a  person  to 
sell  Uqnor  without  baTing  first  obtained  a  li- 
cense as  a  retail  liquor  dealer.  Consequently, 
where  an  indictment  charges  bat  a  single  sale, 
and  does  not  allege  that  the  defendant  was  a 
retail  liquor  daaler,  it  la  sufficient  to  with- 
stand a  motion  to  quash. 

[Ed.  Note.— For  other  cases,  see  Intoxicatiog 
Liiinott,  Cent  Dig.  {  221;  Dec.  Dig.  i  201.*] 

Ai^al  from  District  Coart,  Eddy  Ootinty; 
Ei.  L.  Medler,  Judgot 

George  Hontgomery  was  charged  with  un- 
lawfully fielling  liquors,  and  from  the  sustain- 
ing of  a  motion  to  qaasli  the  Indictment,  the 
State  appeals.   Berersed,  with  directions. 

Ira  Lb  Grtmsliaw,  for  the  State. 

ROBERTS,  C.  J.  On  the  14th  day  of  Jan- 
uary, 1914,  the  grand  jury  of  Eddy  county 
returned  an  indictment  against  the  appellee, 
which,  omitting  the  formal  allegations,  reads 
as  follows: 

"That  George  Montgomery,  late  ot  the  coun- 

Sof  Eddy,  in  the  state  of  New  Mexico,  on 
e  22d  day  ot  November,  in  the  year  one  Uiou- 
sand  nine  hundred  and  thirteen,  at  the  coun- 
ty of  Eddy,  in  said  state  of  New  Mexico,  did 
nnlawfally  sell  to  Bad  Blair,  then  and  there 
being,  snfritaous,  malt,  and  vinous  liquors,  to 
wit,  wb^ky,  in  a  quantity  less  than  four  and 
seven-eighths  gallons,  to  wit,  two  quarts,  the 
said  George  Montgomery  not  then  and  there 
having  a  license  authorizing  and  allowing  him 
to  then  and  there  sell  Hpirituoas,  malt,  and 
vinous  liquors  in  quantities  less  than  four  and 
seven-eightbs  gallons,  contrary,"  etc 

Ai^lee  filed  a  motion  to  auash  the  indict- 
ment on  the  ground  that  it  stated  no  offense 
known  to  or  denounced  by  the  laws  of  this 
state,  which  was  sustained  by  the  court, 
and  Judgment  accordingly  entered.  From 
this  judgment  the  state  appealed. 

AiveUee's  couiuel  filed  no  brief  in  the  case ; 
consequently  we  do  not  have  the  benefit  of 
their  argument  In  favor  of  the  alleged  in- 
sufficiency of  the  Indictment.  The  Attorney 
General  says  in  his  brief: 

"The  theory  of  the  court  below,  no  doubt, 
was  that  the  statute  did  not  include  the  sale 
of  spirituous  liquors  made  by  a  person  not 
engaged  in,  and  carrying  on,  the  business  of  a 
retail  liquor  dealer.  The  theory  of  the  court 
was  that  a  private  sale  made  by  an  individual 
did  not  come  within  the  terms  of  the  statute." 

The  indictment  attempted  to  charge  a  vio- 
lation of  section  4126,  C.  L.  1807,  which  sec- 
tion reads  as  follows: 


"Any  person  who  shall  carry  on  the  busi- 
ness  of  retail  liquor  dealer  or  who  shall  sell  or 
attempt  to  sell  any  spirituous,  malt  or  vinoua 
liquors  without  having  first  obtained  a  license 
as  in  section  four  thousand  one  hundred  and 
twenty-four  hereof  provided,  shall  be  deemed 
guilty  of  a  misdemeanor  and  upon  conviction 
thereof  shall  be  fined  in  a  sum  of  not  less  than 
one  hundred  dollars  and  not  more  than  five 
hundred  dolla^  or  by  imprisonmeut  for  not 
less  than  thirty  days  and  not  more  than  one 
year,  in  the  discretion  of  the  .court." 

Section  4124,  referred  to  In  the  section 
qnoted,  reads  as  follows: 

"Upon  every  license  granted  under  the  provi- 
sions of  this  act  for  the  retail  sale  of  malt, 
vinous  and  spirituous  liquors  there  shall  be  col- 
lected before  such  license  is  issued,  a  tax  as  fol- 
lows, viz. : — For  such  liceoee  to  do  busloess  in 
a  precinct,  village  or  town  without  the  lim- 
its of  any  village,  town  or  city  having  not 
more  than  five  hundred  inhabitants,  and  in 
such  town  or  city  having  not  more  than  five 
hundred  inhabitants,  one  hundred  dollars;  in 
a  precinct,  village,  town  or  city  of  not  less 
than  five  hundred  and  not  more  than  one 
thousand  inhabitants,  two  hundred  dollars; 
in  a  precinct,  village,  town  or  city  having  more 
than  one  thousand  inhabitants,  four  hundred 
dollars." 

The  plain  meaning  of  section  4126,  supra. 
Is  that  any  person  who  shall  carry  on  the 
bnslness  of  a  retail  liquor  dealer,  or  any 
person  who  shall  sell  or  attempt  to  sell  Ugnor 
without  having  first  obtained  a  license,  shall 
be  guilty  of  a  violation  of  such  section  and 
punished  therefor,  as  in  the  section  provided. 
It  is  evident  that  the  Legislature  did  not  In- 
tend to  say  that  the  ofllense  could  only  be 
committed  by  a  person  carrying  on  the  busi- 
ness of  a  retail  liquor  dealer.  The  Legisla- 
ture did  not  intend  a  repetlti<«  In  stetlng 
who  might  be  guilty  of  selling  liquor  with- 
out a  license.  If  the  contention  of  the  trial 
court,  as  stated  by  the  Attorney  General,  Is 
correct,  then  a  repetition  must  ensue,  for  the 
statute  would  then  have  to  read  that  any  per- 
son who  shall  carry  on  the  business  of  a  retail 
liquor  dealer,  and  who  shall  sell  or  attempt 
to  sell  liquors  without  having  first  obtelned  a 
license,  shall  be  guilty  of  the  offense.  The 
business  of  carrying  on  a  retell  liquor  trade 
must  necessarily  include  the  selling  of  liquor. 
It  is  plain,  we  think,  that  the  stetute  Intend- 
ed to  make  it  an  offense  for  any  person  to 
carry  on  a  retail  liquor  trade  without  a  li- 
cense, and  also  to  make  it  an  offense  for  any 
person  to  sell  liquor  without  having  first  ob- 
tained a  license.  Such  is  the  literal  meaning 
of  the  statute,  and,  this  being  true.  It  neces- 
sarily follows  that  the  trial  court  erroneously 
sustained  the  motion  to  quash  the  Indictment 

The  cause  will  therefore  be  reversed,  with 
directions  to  the  trial  court  to  overrule  the 
motion  to  quash ;  and  It  is  so  ordered. 

HANNA  and  PARKER,  JJ.,  concur. 
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MUZIDY  T.  IBWIN.    (No.  168a) 

(Supreme  Cionrt  of  New  Mexico.   Jan.  12, 
19150 

fByllabiu  by  the  Court.) 

1.  Specifio  Pebtobhahob  ii  29*)— Cdrtbaot 

OF  SAIA— DBFBlTra  IIT  DBSCBIFTION— CCBB. 

Where  a  Tender  puts  bift  vendee  Into 
posBeealon  of  real  estate,  an  nncertainty  of 
descriptiOD  in  the.  contract  of  sale,  which  oth- 
erwiae  mi^bt  prevent  specific  performance  of 
the  contract,  is  thereby  cured. 
'  [Ed.  Note.— For  other  cases,  see  Bpeeific  Per* 
formance,  Cent  Die.  H  Dec  Dig.  1 

2.  AfPHAL  AITD  Ebbob  (g  690*))— Pbesbitta- 

TION    FOR    RbTIKW— BtIDENCB. 

The  admission  oi  alleged  incompetent  oral 
evidence  to  identify  real  estate  defectively  de- 
Rcribed  in  a  written  contract  of  sale  cuinot 
be  reviewed,  in  the  abeence  of  the  evidence 
from  the  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  »  2897-2899,  2902-2904, 
2906,  2908;  Dec.  Dig.  §  600.*] 

8.  Specifio  PBBFOBacaNOB  (|  96*)— Contbaot 
OF  Saix— Dbfbnsb— Dbfioibnot  in  Axka.. 
Where  the  findings  of  the  cojirt  show,  at 
(east  iDferentially,  that  the  defendant  bought 
by  the  tract,  rather  than  the  acre,  he  cannot 
defeat  specific  performance  on  account  ot  ali^l^t 
deficiency  in  area  from  that  mentioned  in  the 
contract  of  sale. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance. Cent.  Dig.  S§  257-277;  Dec.  Dig.  S 
OB.*] 

4.  Bpboifio  Pbbs>obiunce   (H  64,  120*>— 

BZOHT— CONTBAOT  OF  EXOHAHai^— PABTIAZ. 

Pbbfobmancb. 

A  contract  of  exchange  of  real  estate  may 
be  specifically  enforced  the  same  as  one  for 
ordinary  sale,  and  the  vendee  may  have  a 
specific  performance  of  that  part  of  the  con- 
tract which  the  vendor  can  perform,  with  com- 

Sieoaation  for  that  part  which  he  cannot  per- 
orm,  the  same  as  in  ordinary  eases  of  sales  of 
real  estate. 

[Ed.  Note.— For  other  cases,  eee  Specific  Pei^ 
formance,  Cent.  Dig.  9§  191-195,  198,  420- 
423;  Dec.  Dig.  SS  M.  129.*] 

Appeal  from  District  Court,  Chaves  Coun- 
ty; M.  0.  Mechem,  Judge 

Action  by  Ed.  S.  Mondy  against  W.  J.  Ir- 
win. From  decree  for  plaintiff,  defendant 
appeals.  Affirmed. 

dibbany  &  Black,  of  Roswell,  for  appel- 
lant Hiram  M.  Dow,  of  Boswell,  and  Robert 
O.  Dow,  ot  CTarlsbad,  for  appellee. 

PARKER,  J.  A  motion  to  dismiss  this  ap- 
peal was  denied.  Hundy  v.  Irwin,  141  Pac. 
877.  We  also  then  beld  that  the  bill  of  ex- 
ceptlona  was  not  before  us,  because  not  prop- 
erly certified,  leaving  only  the  record  prop- 
er for  consideration. 

The  amended  complaint,  npon  which  the 
case  was  tried,  seta  up  three  causes  ct  ac- 
tion, all  growing  out  of  a  written  contract 
for  the  sale  of  land  by  one  to  Uie  other  of 
the  parties  thereto,  being  in  mll^  an  ex- 
change or  trade  of  land  from  one  to  the  oth^ 
er.  The  first  cause  of  action  is  for  the  ref- 
ormation of  the  contract  as  to  certain  de- 


•crlpttona  of  the  property  therein  mentioned, 
alleged  to  have  been  inserted  in  the  contract 
In  error  by  miUoal  mistake  <tf  the  partiea. 
The  seoimd  cause  of  action  la  for  the  spedflc 
performance  <MC  the  conlxact  as  r^nned. 
The  third  cause  of  action  Is  fbr  damages  for 
the  breach  of  the  contract  In  that  the  defend- 
ant failed  and  refused  to  deliver  possession 
to  the  plaintiff,  as  was  provided  la  the  con- 
tract, whereby  plaindff  lost  tb»  fnilt  crop 
then  growing  on  the  land  pun^uuied  by  him, 
and  alleged  to  be  worth  $6,000.  This  cause  of 
actlcm  need  receive  no  furthw  cmisideratloa, 
as  the  court  dmled  the  r^ef  atiked,  and  no 
appeal  therefrom  was  taken. 

A  demurrer  was  interposed  and  overroled 
by  Uie  court,  whereupon  defendant  answered, 
admitting  tiie  ezecatt<m  of  the  ocmtract;  bat 
denying  all  of  the  other  allegatlnis  cC  the 
complaint,  and,  by  way  of  new  matto',  all^ 
Ing  Oat,  MM  an  inducemeat  to  signliig  the 
contract,  he  relied  entir^,  as  to  the  onali- 
ty,  quantity,  and  character  of  the  lands  for 
which  he  was  trading,  upon  the  representa- 
tions of  one  Vickcan,  the  authorized  aguit  of 
the  plaintiff.  In  making  the  exchange  of  said 
land,  and  that  he  (defendant)  had  no  knowl- 
edge of  the  subject^  and  that  said  Vickere 
made  false  and  fraudulent  r^ffesentatlcHia 
to  him  as  to  the  qualtty  and  quanti^  of  the 
land  In  that  there  were  less  than  38  acres. 
Instead  of  40  acres,  as  represented  by  Tick- 
ers, and  in  that  more  than  15  acres  thereof 
were  alkalled  and  sntdrrlgated,  instead  of 
not  more  than  6  acres,  as  was  represented  hj 
Vlckers.  A  reply  was  filed  denying  ea<A  of 
the  allegationB  of  the  answer  by  way  of  new 
mattCT. 

The  court  made  findings  to  the  ^ect  Qiat 
on  July  30,  1912,  the  plaintiff  was  the  ovm- 
9X  ol  certain  lands  described  in  the  finding, 
and  that  the  defendant  was  likewise  the 
owner  at  certain  lands  described  In  the  find- 
ing, and  that  on  said  day  Qie  plaintiff  and 
defendant  entered  Into  the  said  contract; 
that  by  mutual  mistake  some  of  the  property 
was  misdescribed  in  the  contract;  that  de- 
fendant initiated  Uie  deal  or  agreement,  and 
requested  the  said  Vlckers  to  ascertain 
wheth»  tlie  exchange  could  be  effected,  and 
to  effect  the  same,  if  possible;  that  defend- 
ant knew,  or  could  have  known,  the  quantity 
and  quality  of  plaintiff's  land,  and  no  mis- 
representations were  made  to  d^ndant  In 
that  regard;  and  tbMt  tmder  of  good  title 
was  made  by  plaintiff  and  was  refused  hr  de- 
fendant The  court  found  as  a  condnslcm  at 
law  that  the  contract  should  be  reformed, 
and,  as  reformed,  should  be  apedflcally  en- 
forced. 

At  this  point  a  motion  for  rehearing  was 
interposed  on  the  questions  of  law  involved, 
and  it  was  stipulated  that  the  defendant  was 
unable  to  perform  as  to  one  piece  of  proper- 
ty, and  that  Its  value  was  $1,200.  There- 
upon final  decree  was  entered,  reforming  the 
contract  and  specifically  enforcing  it,  except 
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aa  to  the  one  piece  of  property  wblcli  defend- 
ant could  not  convey,  and  awarding  compen- 
sation to  the  plalntUf  in  the  snm  of  fl,200 
for  the  valne  thereof.  The  defendant  ap- 
peals. 

[1]  1.  The  first  assignment  of  error  chal- 
lenges tite  OTermllng  of  the  demnrrer  to  the 
complaint  The  demnrrer  was  npon  the 
ground  that  the  complaint  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  seven  different  grounds  of  objection 
were  specifically  pointed  out  Only  one  of 
these  grounds  is  argued  In  the  brief,  viz.,  that 
the  description  of  the  property  was  so  in- 
definite and  uncertain,  both  In  the  contract 
and  In  the  complaint,  as  to  prevent  specific 
Iterformanee. 

Ordinarily,  of  couree,  where  a  defendant 
answers  over  after  the  overruling  of  his  de- 
murrer, he  waives  bis  demurrer  and  cannot 
assign  error  here  upon  the  court's  action. 
Territory  v.  Baca,  134  Pac.  212.  But  here 
the  demurrer  raised  the  qnestlon  as  to  the 
sufficiency  of  the  complaint  to  state  a  canse 
of  action,  and  we  deem  this  assignment  suffi- 
cient to  present  to  this  court  any  question 
which  was  presented  to  and  decided  by  tbe 
district  court  in  this  regard, 

Tbe  argument  of  counsel  Is  to  tbe  effect 
that  the  contract  is  so  indefinite  and  uncer- 
tain as  to  tbe  description  of  tbe  property  to 
be  conveyed  by  plalntlfF,  and  tbe  complaint 
80  falls  to  supply  tbe  deficiency,  that  the 
contract  cannot  be  spedflcally  enforced,  mie 
description  In  tbe  contract  and  complaint  Is 
as  follows:  "Forty  acres  of  land  adjoining 
the  town  of  Hagerman,  and  known  as  tbe 
Armold  Farms." 

The  aignment  by  counsel  proceeds  to  the 
^ect  that  as  "tliere  might  have  bwa  a  dozen 
40-acre  tracts  near  Hagerman  known  aa  tbe 
Armold  Farms,  any  one  of  which  woald  have 
filled  the  descripUfm  In  the  alleged  contract 
and  under  the  all^Oons  in  the  said  com- 
plaint relative  to  socb  description,"  the  de- 
scrlption  la  Insoffident  Be  dtea  authority 
to  tiie  effect  that  If  Uie  complaint  bad  alleg- 
ed that  there  was  bnt  me  "Ann<dd  Farm" 
adj(dnlng  Hagerman,  or  that  tbe  parties  ver- 
bally agreed  npon  the  proper^  which  wonld 
suit  Uie  description,  the  objection  would  be 
overcome.  They  dte  Marrlner  v.  Douilaon, 
78  Cal.  202,  20  Pac.  886;  Gray  v.  Smith  <C. 
0.)  76  Fed.  525,  688;  1  Warvllle  on  Vendor, 
196. 

But  counsel  overlook  the  finding  of  tbe 
court  that  plaintlfl  had  performed  all  of  the 
c<mdltlon8  of  his  contract,  which  includes  tbe 
putting  of  defendant  into  possession  of  tbe 
proper^,  ttius  Identt^Ing  the  premises.  Un- 
der such  circumstances,  the  defect  in  the 
description  is  cared.  Keepers  r.  Tecum,  84 
Kan.  654,  114  Pac.  1063,  Ann.  Caa.  1912A, 
748,  and  case  note. 

It  therefore  becomes  unnecessary  for  us  to 
lay  down  any  general  mle  as  to  tbe  snfflcten- 
07  ot  description  c£  leal  estate,  to  authorise 


the  spedflc  perfwmance  of  contracts  tor  tbe 
sale  thereof. 

Counsel  presoit  under  this  assignment, 
two  other  points  which  were  not  presented  to 
tbe  court  below,  viz.,  that  the  complaint  fail- 
ed to  state  facts  sufficient  to  constitute  a 
cause  of  actton,  in  that  it  fails  to  allege  own- 
ership by  defendaiit  of  the  property  to  be  by 
him  conveyed  to  tbe  plalntlfT,  and  that  tbe 
incumbrance  to  be  assumed  by  tbe  defendant 
was  not  sufficiently  described.  It  is  appar- 
ent that  tbese  objections  cannot  be  presented 
under  this  assignment  This  assignment 
challenges  the  action  of  the  court  in  overrul- 
ing the  demurrer,  niey  cannot,  therefore, 
be  presented  here  under  this  assignment,  be- 
cause tbe  court  below  decided  no  such  ques- 
tion. If  tbe  objections  are  fatal  to  the  com- 
plaint, as  showing  that  It  falls  to  state  a 
cause  of  action,  tbey  could  be  presented  un- 
der proper  assignments,  but  not  undor  this 
one. 

[2]  2.  Tbe  second  assignment  goes  to  tbe 
point  tbat  parol  proof  was  improperly  admit- 
ted to  identify  appellant's  property.  As  be- 
fore seen,  the  testimony  is  not  before  us,  but 
counsel  seem  to  bave  overlooked  this  propo- 
sltl(m  entirely.  Fdr  this  reason  the  as- 
signment Is  not  well  founded. 

[3]  8.  The  third  assignment  Is  to  the  point 
tbat,  there  being  a  failure  In  quantity  of 
plalntUFs  land  traded  to  defendant  (37% 
acres  Instead  of  40  acres),  specific  perform- 
ance of  the  contract  cannot  be  enforced.  K 
Is  said  in  tbe  brief  counsel  tbat  the  reel 
test  in  this  regard  is  whether  the  defend- 
ant "intended  that  he  was  to  get  the  full  40 
acres  or  whether  be  intended  tbat  he  was  to 
get  the  Armold  Farms,  irrespective  of  the 
amount  of  land  they  contained."  Counsel 
seek  to  draw  certain  inferences  from  the  tes- 
timony of  the'  defendant  to  tbe  effect  that  he 
bought  by  the  acre,  and  tbat  quantity  was  a 
part  of  tbe  consideration  to  him.  Of  course, 
as  before  pointed  out  this  evidence  Is  not  be- 
fore ns.  Even  if  It  were,  tbe  trouble  with 
the  contention  Is  tbat  the  court  found,  in  ef- 
fect at  least  exactly  tbe  opposite.  The  court 
found  as  follows: 

"(0)  That  the  deal  or  agreement  to  exchange 
real  estate,  which  resulted  in  the  making  of 
said  written  contract  between  the  parties  here- 
to, was  initiated  by  the  defendant  W.  J.  Irwin, 
and  was  so  initiated  by  the  defendant  W.  J. 
Irwin  requesting  one  W.  A.  Vickers,  a  real 
estate  broker,  to  ascertain  If  the  plaintiff  would 
trade  or  exchange  the  Jfundy  tract  of  land, 
known  as  the  Armold  Farms,  and  being  the 
tract  of  land  described  in  finding  nnmbu<red  1 
of  this  opinion,  for  tbe  tracts  of  land  de- 
scribed in  finding  numbered  2  of  this  opinion, 
and  requestisg  said  W.  A.  Vickers  to  procure 
BQch  trade  or  exchange  if  the  same  could  be 
done. 

"(6)  That  the  defendant  W.  J.  Irwin  knew 
or  could  hare  known  the  qnantty  and  quality 
of  tbe  nald  Mundy  tract  of  land  owned  by  tbe 
plaintiff  and  known  aa  the  Armold  Forma." 

These  show  that  the  understanding  of  de- 
fendant contrary  to  bis  assertions,  was  that 
be  waa  to  trade  tor  plalntilTi  tract  of  land. 
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known  as  the  Armold  Farms,  and  that  he 
knew,  or  could  bare  known,  Its  area  and 
quality,  and  that  he  originated  and  sought 
the  consummatioD  of  the  trade.  If  defend- 
ant's understanding  la  to  control  the  terms 
of  the  contract  as  to  area,  tlien  the  finding  of 
the  court  defeats  Urn  as  to  this  contention. 

[4]  4.  The  fourth  assignment  presets  the 
proposition  that  it  was  error  to  award,  by 
way  of  compensatlim.  Judgment  to  the  plain- 
tiff for  $1,200,  the  admitted  value  at  the 
piece  of  property  which  defendant  could  not 
convey.  The  ai^ument  is  that,  in  cases  of 
exchange  of  real  property*  the  courts  never 
award  oompensatlon  for  partial  failure  to 
convey,  but  only  so  award  compensation 
when  there  Is  an  ordinary  contract  of  sale 
and  purchase  at  an  agreed  price. 

Counsd  cite  and  rely  upon  Stemberger  v. 
McGovem,  66  N.  T.  12.  The  case  is  prece- 
dent for  two  proposlti(His:  First,  In  cases  of 
exchange  of  pr(%>erty,  where  the  market  val- 
ue Is  not  fixed  by  the  contract,  bnt  rather  a 
c<»nj>arattve  value  at  the  two  piecoa  la  fixed, 
and  where  defendant's  title  fails  in  that  it  la 
charged  with  an  incumbrance  not  controlla- 
ble by  him,  partial  performance  will  not  be 
decreed  with  compensation  for  the  Incum- 
brance ;  second,  the  dower  right  of  Uie  wife, 
who  refuses  to  release  the  same,  ia  an  Incum- 
brance of  such  a  nature  as  not  to  be  capable 
of  valuation  In  money  with  Justtoe  to  the 
parties,  and.  In  such  case,  spedflc  perform- 
ance will  be  refused  for  that  reason.  The 
latter  proposition  Is  not  Involved  in  the  case 
at  bar.  An  examination  of  Stemberger  y. 
McGovem,  sopra,  wlU  dlsdme,  however,  that 
it  was  the  case  of  an  exchange  of  one  piece 
of  property  for  anoQier  piece  at  property,  and 
the  defect  tn  defendant's  title  (the  dower 
right  of  the  wife)  attached  to  the  whole  es- 
tate. Id  that  case  the  court,  after  referring 
to  the  (daim  of  plaluUflfs  counsel  that  plain- 
tiff was  entitled  to  spedflc  performance,  not- 
withstanding the  circumstances,  said: 

"Counsel  cites  numerous  autboritiea  showing 
that,  when  a  vendor  is  unable  to  perform  the 
entire  contract,  the  purchaser  ma;,  if  he 
chooses,  enforce  performance  o£  that  part 
which  the  vendor  can  perform  and  recover 
compensation  for  the  part  unperformed.  I 
have  examined  these  and  find  that,  in  gen- 
eral, they  are  cases  where  there  is  a  failure  of 
title  in  the  vendor  to  a  part  of  the  premises 
agreed  to  be  conveyed,  and  when  a  proper  de- 
duction from  the  purchase  price  can  be  ascer- 
tained and  determiDed,  so  as  to  do  complete 
justice  between  the  |)arties  in  the  case  before 
the  court.  When  this  cannot  be  substantially 
done,  it  ia  obvious  that  specific  performance 
oiucht  not  to  be  decreed,  as  this  should  be  done 
only  when  the  coort  can  see  that  the  ends  of 
justice  require  it." 

It  thus  appears  that  the  court  did  not 
deny  the  right  to  substantial  specific  perform- 
ance with  compensation  in  cases  of  exchange 
of  properly.  It  held  that  it  would  be  harsh 
and  oppresdve  to  award  such  relief 'under 
the  tActa  in  that  case.  Allen,  J.,  in  concur- 
riug  in  the  result,  expressly  refused  to  decide 
that  a  contract  of  exchange  was  dUBu^it 


from  an  ordinary  contract  of  sale  and  pur- 
chase in  this  regard. 

In  the  case  at  bar  there  is  nothing  before 
us  showing  that  the  value  placed  upon  the 
property  by  the  parties  ma  anything  but  the 
market  value.  The  plaintiff  exchanged  one 
piece  of  property  valued  at  fl2,0(K^  Bubject  to 
a  mortgage  of  $3,800.  The.d^endant  ex- 
changed two  pieces  of  pnq;)erty,  wUh  a  mort- 
gage  of  $3,000  on  one  ot  Uiem,  whlcb  plainr- 
tiff  assumed.  There  Is  nothing  to  indicate  bnt 
that  both  pn^iertles  were  fairly  valued,  at 
the  mark^  value;  that  it  was  an  even  trade; 
and,  if  80,  the  two  pieces  which  plaintiff  wa« 
to  get  were  worth  $li;200.  The  tlUe  failed 
as  to  one  piece  of  Qie  property,  and  it  waa 
worth,  as  admitted  by  stipulaticni,  $1,200;  a 
trifle  over  one-tenth  of  the  value  of  both 
pieces  of  proper^. 

We  know  of  no  reason  why  the  ordlnarj 
rules  in  regard  to  spedflc  performance  should 
not  be  applied  to  a  contract  of  this  kind. 
That  a  contract  for  exchange  of  real  property 
may  be  specifically  enforced,  see  17  Cyc.  836 ; 
Union  Pac.  By.  Go.  v.  HcAlpine,  120  U.  S. 
306,  0  Sup.  Ct.  286,  32  L.  Ed.  673;  Beynolda 
V.  FrankUn,  41  Minn.  279,  43  N.  W.  53 ;  Mao- 
donald  v.  Bach,  51  App.  Dlv.  649,  64  N.  T. 
Supp.  831 ;  Te  Poel  v.  Shutt,  57  Neb.  582,  78 
N.  W.  288 ;  Swain  v.  Bumette,  76  CaL  299, 
18  Pac.  394. 

In  Te  Poel  v.  Shutt,  supra,  an  offer  to 
perform  is  specifically  held  to  be  the  equiva- 
lent of  performance,  and  this  la  the  general 
doctrine.  4  Pomeroy's  Eq.  Juris.  1  1407.  In 
Crocket  v.  Gray,  31  Kan.  346,  2  Pac  809,  the 
question  was  whether  specific  performance 
could  be  decreed;  there  being  a  homestead 
right,  for  the  valuation  of  which  there  was 
no  meaaure  furnished  by  the  ccmtract.  The 
court  held,  per  Brewer,  Justice,  that  the  lo- 
cation and  valuation  of  the  homestead  should 
be  ascertained  by  the  lower  court,  and  the 
plaintiff  allowed  compensation  therefor.  See, 
also,  Rankin  v.  Maxwell,  2  A.  K  Marsh. 
(Ky.)  488,  12  Am.  Dec.  431,  to  the  same  ef- 
fect 

We  are  aware  that  In  many  Jurisdictions 
specific  performance  Is  denied,  where  there 
is  a  failure  In  quality  of  estate  due  to  iucum- 
brance  in  the  form  of  homestead  or  dower 
rights,  on  the  ground  that  the  court  cannot 
ascertain  from  the  contract  or  otherwise, 
with  justice  to  the  parties,  the  proper  allow- 
ance to  be  made  by  way  of  compensation  to 
the  plaintiff.  But  In  a  case  like  this,  where 
the  vendee  having  i>erformed  on  his  part 
and  seeking  specific  performance  against  ven- 
dor for  all  that  the  vendor  can  convey,  with 
compensation,  at  the  market  value,  for  that 
which  he  cannot  convey,  we  know  of  no  rea- 
son, in  principle  or  on  authority,  why  the  re* 
lief  should  not  be  awarded.  In  this  connec- 
tion it  may  be  remarked  that  the  rule  Is  more 
liberal  in  favor  of  vendees  than  vendora. 
The  latter  must  bring  themselves  substantial- 
ly within  the  letter  of  their  ccmtiacta  before 
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tb^  can  demand  apedflc  performance.  Ven- 
dees, however,  may  demand  less  tban  the  con- 
tract calls  for.  and  may  take  compensation 
for  the  part  the  vendor  cannot  convey. 
There  Is  a  plain  ireason  and  Justice  In  this 
distinction.  The  vendee,  In  sncb  case^  is  de- 
manding no  more  than  Uie  vendor  has  prom- 
ised. The  vendor,  if  he  substantially  fall, 
cannot  perform  <hl  his  part,  and,  of  coarse, 
cannot  compel  his  vendee  to  accept  less  tlian 
he  is  entitled  to.  See  6  Pomeroy's  Eg.  Juris. 
I  833;  also  Clarke  r.  Reins,  12  QraL  (Vs.) 
98.118. 

5.  Counsel  submit  the  evidmce  contained 
in  tbe  bill  of  ez(»ptlons  in  support  of  the 
sixth  assignment  of  error,  but,  as  the  bill  of 
exceptions  la  not  before  us,  we  cannot  consid- 
er this  asdgmnent. 

For  the  reasons  stated,  the  decree  of  the 
lower  court  will  be  affirmed;  and  it  la  so 
ordered. 

ROBEBTS,  a  J.,  and  HANNA,  J.,  concur. 


STATE  ex  reL  LORENZINO  v.  COUNTI 
OOItTBS  OF  McKINLET  COUNTY. 
(No.  1723.) 

(Supreme  Court  of  New  Mexico.  Jan.  14, 1915.) 

•(SyUabus  ly  the  Court.) 

1.  Statutes  (S  181*>— Con stbuotion— Ambig- 
uous Languaoe  — Leoisi-ativb  Intention. 

When  the  words  of  a  statute  are  Dot  ex- 
plicit, the  iotention  is  to  be  collected  from  the 
context,  from  the  occasion  and  necessity  of  the 
law,  from  the  mischief  felt,  and  the  objects  and 
remedy  in  view;  and  the  Intention  Is  t»  be 
taken  or  presumed,  acoordins  to  what  is  con- 
BOsant  to  reason  and  good  dlBcretion. 

[Kd.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S3  259,  263 ;  Dec.  Dig.  S  181.*1 

2.  Intoxxcatzno  ZjIQUOBS  (S  B9*>— IdcinsEEH- 

RlOHT  TO  IBSUK. 

Secti<n  1,  e.  116,  Laws  1905,  which  pro- 
hibtts  the  granting  of  a  license  for  the  sale  of 

intoxicating  liqnor  at  any  place,  except  within 
the  limits  of  a  city,  town,  op  village  contain- 
ing at  least  100  inbabitanta,  does  not  justify 
the  issuance  of  such  a  license  for  the  sale  of 
liquor  in  an  isolated  building  more  than  1,800 
feet  distant  from  any  other  house  in  an  un- 
incorporated village;  the  bulldiiv  being  located 
upon  a  patented  homestead  claim  of  100  acres, 
upon  which  no  other  residences  have  bren  erect- 
ed, save  tbe  applicant's,  and  beyond  which  there 
are  no  other  buildings  for  some  miles,  as  such 
building  Is  not  "within  the  limits"  of  such  Til- 
lage. 

[Ed.  Note.— For  other  eaaea,  see  IntoxicaUug 
Uqnors,  Cent  Dig.  i  59 ;  Dec.  Dig.  }  69.*] 

(Additional  Syllabtta  by  Editorial  Staff.) 

8.  Intoxicating  Liqcobs  (|  59*)— Licenses- 
Right  TO  Issue-Village— "Within  the 

liDIITS." 

As  used  in  Laws  1905,  c.  115,  f  1,  pro- 
hibiting tbe  granting  of  a  license  for  the  sale 
of  intoxicating  liquors  at  any  place  except 
within  the  limits  of  a  city,  town,  or  village  con- 
tainins  at  least  100  inhabitants,  the  use  of  the 
term  Village"  prohibits  tbe  hcensing  of  the 
sale  of  intoxicating  liguora  in  buIldingB  not 
within  the  assemblage  bouses  used  for  busi- 
ness and  residential  purposes,  reasonably  con- 


tiguous to  each  other.    An  Isolated  bnUding 
more  than  1,836  feet  from  any  other  building 
within  such  village  is  not  "within  the  limits 
of  the  village  within  the  meaning  of  such  act. 

[Ed.  Note. — For  oQier  cases,  see  Intoxicating 
UQUorfl,  Cent  Dig.  §  50 ;  Dec.  Dig.  §  59.* 

For  other  definitions,  see  Words  and  Phrases, 
Elrst  and  Second  Series.  Within  the  Limits.] 

Appeal  from  District  Court,  McKluIey 
County;   Herbert  F.  Raynolds,  Judge. 

Mandamus  by  tbe  State,  on  relation  of  O. 
Lorenzino,  against  the  County  CommlsslonerB 
of  McKlnley  (bounty.  New  Mexico.  From 
judgment  for  def^dants,  relator  appeals. 
Affirmed. 

O.  Lorenzino,  tbe  relator  and  appellant 
betelD,  on  the  26th  day  of  December,  1913, 
made  application  to  tbe  assessor  of  McKln- 
ley county  for  a  license  to  conduct  and  operate 
a  saloon,  as  a  retail  liquor  dealer,  In  the  un- 
incorporated vlUage  of  Allison,  said  county. 
The  said  assessor  Qled  the  applicati<»i  wiUi 
the  board  of  county  commissioners  of  said 
county,  wiilch  board  thereafter,  on  tbe  14th 
day  of  February,  1914,  denied  the  application 
and  refused  to  issue  the  license.  Thereafter, 
on  the  26th  day  of  February,  1014,  appellant 
filed  bis  petition  with  the  district  court  of 
said  county,  praying  that  an  alternative  writ 
of  mandamus  Issue  out  of  said  court,  direct- 
ing and  compelling  the  said  board  of  coun(y 
commissioners  to  grant  and  Issue  said  li- 
cense. The  alternative  writ  was  Issued,  and 
later  the  board  filed  its  answer.  The  cause 
was  submitted  to  tbe  court,  upon  an  agreed 
statement  of  facts,  wMch^  after  showing 
the  preliminary  facts  as  to  the  application  for 
the  license,  composition  at  the  board,  refusal 
to  grant  the  license,  etc.,  proceeded  as  fol- 
lows: 

The  building  in  which  the  said  O.  Loren- 
zino, the  relator  herein,  intends  to  run,  operate, 
and  conduct  said  saloon  is  1,836.5  feet  in  a 
straight  line  from  tbe  last  bouse  in  said  village 
situated  on  the  lands  owned  and  operated 
the  Diamond  Coal  Company. 

"(6)  The  relator,  O.  Lorenzino,  Is  a  voter  in 
precinct  17,  McKinley  county,  N.  M.  The  poll- 
ing place  of  said  precinct  is  in  the  village  of 
Allison.  Said  O.  Lorenzino  received  his  mail 
at  the  post  office  in  said  town,  has  a  post  office 
box  in  said  post  office,  and  trades  at  the  store 
In  said  village.  The  public  scboolhouse  is  situ- 
ated in  the  village  of  Allison.  Precinct  17,  con- 
sisting of  sections  7,  8,  17,  18,  19,  and  20,  is  a 
part  of  the  Gallup  school  district  and  the  school 
taught  in  said  village  is  under  the  supervision 
of  the  superintendent  of  tbe  Gallup  schools. 
The  relator  pays  taxes  in  precinct  No.  17.  The 
post  office,  store,  and  voting  place  are  located  on 
section  18  of  said  precinct 

"(7)  The  Diamond  Coal  Company  owas  sec- 
tion 18  and  all  of  the  booeea,  buildings,  and  im- 
provements thereon,  excepting  the  scboolhouse 
already  mentioned,  which  18  public  property  and 
belongs  to  the  Onllup  school  district,  and  except 
said  saloon  building  of  Lorenxino,  which  was 
erected  at  its  present  location  without  the  per- 
mission of  the  Diamond  Coal  Company.  Said 
houses  for  residents  are  arranged  along  regu- 
lar streets,  and  a  water  system  is  maintained 
and  operated  by  the  Diamond  Coal  (Company  to 
fomi^  water  to  the  houses,  for  domestic  pur- 
poses and  fire  protection. 
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"(8)  Directly  north  of  the  bonseB  situated  in 
.section  18,  it  is  some  miles  to  any  other  build- 
ing.  In  A  northeasterly  direction  there  are  two 

honses  situated  about  a  half  mile  and  a  mile 
respectively  from  tiie  nearest  honBe  on  section 

18.  In  a  westerly  direction  it  is  abont  two 
miles  from  the  nearest  honse,  and  on  the  sonth 
there  is  one  honee  wltiiin  about  a  mile,  and  an- 
other within  about  three-fifths  of  a  mile  from 
the  nearest  bouse  on  section  18.  Gallup  is  a 
tittle  north  and  east  of  the  southernmost  house 
on  section  18,  and  about  two  miles  and  a  quai^ 
ter  away.  There  is  no  building  between  the 
proposed  saloon  and  the  town  of  Gallup,  about 
two  miles  away  in  an  easterly  direction. 

O.  Lorenzino  has  resided  within  precinct 
No.  17  at  his  home  on  the  southern  part  of  the 
northwest  quarter  section  20  for  about  18 
years,  and  has  a  patent  to  said  land.  Buildings 
on  sections  S,  IS,  19,  and  2Q  are  all  within  said 
precinct  17, 

'•(10)  A  blueprint,  marked  'Exhibit  A,'  is  at- 
tached to  this  statement  of  facts  and  made  a 
part  hereof.  The  location  of  all  the  buildings, 
water  tanks,  water  mains,  water  and  fire  hy- 
drants, and  other  improvements  on  section  18, 

19,  and  20,  as  shown  thereon,  are  to  be  taken  by 
the  court  as  showing  their  true  location  and 
distances,  except  that  the  saloon  building  lo- : 
cated  at  the  extreme  southwest  portion  of  sec- 
tion 18  is  shown  on  said  blueprint  only  for  the 
purpose  of  ahowins  the  distance  between  said 
building  and  tho  nearest  building  on  section  18. 
Said  distance  is  to  be  taken  as  the  true  meas- 
urement between  said  buildings. 

"(11)  The  owners  of  the  Diamond  Coal  Com- 
pany intended  that  the  southern  street  of  houses 
on  section  18  should  constitote  the  southem- 
most  boundary  of  the  village  of  Allison.  The 
houses  on  section  18  are  arranged  along  streets 
running  east  and  west,  and  all  the  buildings 
belonging  to  the  Diamond  Coal  Company  on 
.  section  l8  are  supplied  with  water  by  a  central 
water  plant  with  hydrants  for  domestic  pur- 

fposes  and  fire  protection.  The  salooA  building 
n  question  was  not  built  .until  after  the  most 
of  the  houses  on  section  IS  were  completed. 
Said  centrsl  water  plant  does  not  furnish  water 
for  fire  protection  or  for  domestic  purposes  to 
the  said  saloon  building. 

"(12)  There  are  more  than  100  Inhabitants 
liTihg  on  section  18.  That  Allison  is  an  unor- 
ganised Tillage." 

The  stipulated  fiusts  were  adopted  by  the 
trial  court  as  Its  findings,  upon  which  it 
entered  a  Judgment  dlamlasing  the  altema- 
tlve  writ  and  denying  the  relief  sought  from 
which  Jadgment  this  appeal  was  taken. 

John  Venabl^  of  AlbuQnerqne,  for  appel-' 
lant  M.  U.  Vigil  and  M.  B.  Hlckey,  botb  of 
Albnqaeiqoe,  for  appellees. 

ROBERTS,  C.  3.  (after  atatlm;  the  facta  as 
above).  [1,2]  Section  4123,  C.  L.  1897,  pro- 
vides for  the  steps  to  be  taken  by  an  ap- 
plicant to  secure  a  retail  liquor  license, 
where  the  license  Is  to  be  used  outside  the 
limits  of  an  Incorporated  town  or  dty.  Sec- 
tion 4124,  C.  L.  1897,  reads  as  follows: 

"Sec.  4124.  Upon  every  license  granted  under 
the  provisions  of  this  act  for  the  retail  sale  of 
malt,  vinous  and  spirituous  liquors  there  shall 
be  collected  before  such  license  is  Issued,  a  tax 
as  follows,  viz.:  For  such  license  to  do  busi- 
ness in  a  precinct,  village  or  town  without  the 
limits  of  any  village,  town  or  city  having  not 
more  than  five  hundred  inhabitants,  and  in  such 
town  or  city  having  not  more  than  five  hundred 
inhabitants,  one  hundred  dollars;  in  a  precinct, 
village,  town  or  city  of  not  less  than  five  hun- 
'  dred  and  not  more  than  one  thousand  inhabit- 
ants, two  hundred  dollais;  In  a  precinct,  vil- 
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lage,  town  or  city  having  more  than  one  thoa- 

sand  inhabitants,  four  hundred  dollars." 

In  1905,  this  section  was  amended  by  sec- 
tion 1,  c.  115,  Sesa.  L.  1905.  by  adding  to  it 
the  following  proviso: 

"Sec.l.  That  section  4124  of  the  GompUed 
Laws  of  the  territory  of  New  Mexico  of  1897, 
is  hereby  amended  by  adding  thereto  the  follow- 
ing :  'Provided,  that  no  license  idiall  be  granted 
for  the  sale  oi  malt,  vinous  or  spirituous  liq- 
uors  at  any  place  in  any  county  of  this  terri- 
tory, except  within  the  limits  of  a  city,  town  or 
village  containing  at  least  one  hundred  inhab- 
itants; and  any  officer  authorlxing  or  inning 
a  license  contrary  to  this  provi^ou  aball  be 
deemed  guilty  of  a  mlsdMneanor  and  upon  con- 
viction thereof  shall  be  punished  by  a  fine  of  not 
less  than  one  hundred  dollars  nor  more  than  five 
hundred  dollars.' " 

The  controverted  proposition  In  this  case 
turns  upon  the  question  as  to  whether  or  not 
the  buUding  wher^  liquor  was  to  be  sold 
at  retail,  under  the  license  son^t,  was  vUIl- 
in  the  lindts  of  Ote  Tillage  at  Allison. 

The  word  'tillage"  is  defined  In  Bonvier'a 
Law  Dictionary  to  mean: 

"Auy  small  assemblage  of  houses  for  dwell- 
ings or  business,  or  both,  in  the  counby.  wheth- 
er they  are  situated  upon  regularly  laid  out 
streets  and  alleys  or  not." 

In  a  case  note  to  the  case  of  People  v.  Mc- 
Gune,  35  L  R.  A.  396,  will  be  found  a  collec- 
tion of  cases  from  the  various  states,  where- 
in the  courts  have  defined  the  term,  and  an 
examination  of  these  cases  will  disclose  that 
the  meaning  of  the  word  ia  by  no  means  fixed 
and  unvarying.  The  editor  'of  the  case  note 
says; 

"Questions  as  to  its  meaning  most  often  arise 
in  respect  to  the  construction  of  statntes.  and 
in  such  cases  will,  of  coarse,  depend  nmm  the 
context  as  showing  the  Intent  of  the  Legisla- 
ture." 

Prior  to  the  Act  of  1905,  Uqnor  licenses,  for 
the  sale  of  liquor  at  any  place,  whether  with- 
in or  without  the  limits  of  cities,  towns,  and 
Tillages,  could  be  legaUy  issued  by  boards  of 
ooanty  oommissloners. 

The  rale  annoonced  In  Kent* s  Oommenta- 
ries,  1 462,  for  the  tnterjuretatlon  of  statutes, 
and  generally  followed  b7  the  courts.  Is  as 
follows: 

"When  the  words  are  not  explicit,  the  Inten- 
tion is  to  be  collected  from  the  ctmtext,  from 
the  occasion  and  necessity  of  the  law,  from  the 
mischief  felt,  and  the  objects  and  remedy  In 
view;  and  the  intention  is  to  be  taken  or  pre* 
sumed,  according  to  what  is  consonant  to  rea- 
son and  good  discretion." 

In  view  of  the  statute  law,  under  which  a 
license  could  be  obtained  for  the  sale  of  In- 
toxicating liquor  at  any  place  within  the 
territory,  however  remote  the  building  In 
which  It  was  proposed  to  carry  on  boslDesa 
under  the  license  might  be  from  oQner  hab- 
itations, prior  to  the  euactmoit  ct  the  pro- 
viso of  1905,  It  was  the  evident  intention  ot 
the  Legislature  to  restrict  the  issnsnce  of 
such  licenses  to  the  more.populous  sections  of 
the  country.  It  is  properly  Inferable^  we  be- 
lieve, that  the  chief  object  which  the  Legis- 
lature liad  In  view  was  the  reatrtctlon  of  the 
place  of  sale  of  IntozlcatlBg  Uguws  to  sodi 
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bnUdlngs  80  were  located  In  close  proximity 
to  other  Inhabited  baildhi^s,  so  that  oppor- 
toDltles  for  the  commission  of  Crimea,  the 
perpetration  of  which,  as  la  well  known  and 
recognized,  In  many  Instances,  la  Incited  by 
strong  drink,  would  be  thereby  lessened.  Ex- 
perience has  demonstrated  that  it  is  unwise 
to  permit  the  sale  of  Intoxicating  liquor  in 
buildings  far  removed  from  other  habita- 
tions, for  here  there  is  absolutely  no  re- 
straint, and,  when  reason  is  dethroned  by 
drink,  or  where  unscrupulous  and  criminal 
minds  so  elect,  the  laws  of  society  are  held 
for  naught  and  indescribable  orgies  enacted, 
men  robbed  and  even  murdered,  with  but 
slight  fear  of  apprehension  and  subsequent 
punishment.  The  above  being  true,  this  court 
would  not  be  Justified  in  placing  such  a  con- 
struction upon  the  meaning  of  the  term  "vil- 
lage* as  would  bopair  the  leglslatlTe  intent 

In  this  case  the  stipulated  facts  show  that 
tlte  building  In  whldi  a^ieUant  pn^>osed  to 
cany  on  the  liquor  bnslneaa  la  distant  mtore 
than  1,^  feet  fnnn  the  nearest  house  in  the 
Tillage  of  Diamond ;  that  it  is  located  upon 
a  tract  of  land  embracing  160  acxoB  patented 
u  a  homestead;  that  the  village  of  Diamond 
Is  unorganised,  and  oonrists  ot  more  than 
GO  buildings  used  for  residential  xrnrposes, 
together  with  a  store  bnilding  and  a  school- 
bouse  ;  that  the  buildings  are  arranged  along 
regular  streete  and  are  situated  frcHO  60  to 
120  feet  apart;  that  the  buUdiufs  above  nam- 
ed were  all  constructed  by  the  Diamond  Goal 
Company,  on  its  own  land,  fmr  the  use  of  its 
employes;  that  there  are  no  bousas  beyond 
appellant's  said  honse  for  some  distance,  in 
that  dlrectl<ni;  and  that  the  country  round 
about  the  main  group  of  buildings  within  the 
Tillage  is  very  sparsely  settled. 

Ai^llant  argued  that,  because  the  Legis- 
lature, in  1912,  provided  (chapter  27,  Seas. 
I^ws  1912)  "that  the  territory  embraced  in 
the  proposed  Incorporated  village  shall  not 
be  less  than  one  mile  square  nor  more  than 
three  miles  square,  nor  shall  any  such  vil- 
lage be  incorporated  unless  the  same  sball 
contain  at  least  one  hundred  and  fifty  peo- 
ple," the  Legislature  has  construed  the  ex- 
tent of  the  limits  of  a  village,  and  that  we 
should  give  to  the  term  "village"  used  in  the 
prior  act  the  same  constructlcm  as  to  bound- 
aries; that  Is  to  say.  that  we  should  hold 
that  an  unorganized  village  embraces  terri- 
tory at  least  ooe  mile  square  and  not  more 
than  three  miles  square.  Very  little  consid- 
eration, however,  will  dispose  of  this  con- 
tention. Suppose  we  should  say  that  it  em- 
braces a  scope  of  country  at  least  one  mile 
square,  what  point  shall  we  select  as  the 
center  of  the  square?  Shall  It  be  the  store, 
the  post  office,  the  schoolhouse,  or  some  other 
arbitrary  monument?  It  Is  clear  that  the 
statute  referred  to  affords  no  assistance  In 
the  interpretation  of  the  act  of  1906,  here 
under  consideration. 

Appellant  also  auotes  extemslTely  team  the 


case  of  People  v.  McCune.  14  Utah,  164,  46 
Pac.  659,  36  L.  R.  A.  396.  in  support  oi  his 
contention  that  his  building  in  question  was 
within  the  limits  of  the  village  of  Allison. 
That  case  arose  under  a  statute,  making  it  an 
oCEense  for  any  person  to'establlsh  and  main- 
tain any  corral,  camp,  or  bedding  place  for 
the  purpose  of  herding,  holding,  or  keeping 
any  cattle,  horses,  or  sheep  within  seven  miles 
of  any  city,  town,  or  village,  where  the  refuse 
of  filth  from  said  corral,  camp,  or  bedding 
place  would  naturally  find  ita  way  Into  any 
stream  of  water  used  by  the  inhabitants  of 
any  dty,  tewn,  or  village  for  domestic  pur- 
poses. It  appeared  from  the  evidence  In  the 
case  that  Plateau  was  a  settlement,  consisting 
of  14  families  and  a  population  of  abont  70 
persons,  and  that  they  resided  along  Otter 
creek  for  a  distance  of  about  2^  miles,  some 
of  the  residences  being  40  rods  from  each 
other  and  some  being  a  distance  of  1  mile  or 
more,  and  that  their  occupation  was  farming. 
The  Utah  court  said: 

"From  an  examination  of  the  act.  which  is 
amended  by  the  section  above  quoted,  It  aeems 
clear  that  by  die  use  the  word  *TiUage*  the 
intent  of  the  Legislature  was  to  include  such 
settlemeuts  as  the  one  In  question,  and  there 
api)earB  to  be  no  reason  why  the  people  of  Buch 
a  settlement,  who  are  using  the  water  of  a 
stream  for  domestic  purposei^  should  not  have 
extended  to  them  the  protection  which  the  law 
affords." 

From  the  above  it  will  be  seen  that  the 
court  simply  held  tliat  tills  settlement  oime 
within  the  purview  <tf  the  act,  because  It 
was  manifestly  the  intention  of  the  Legisla- 
ture to  protect  the  water  supply  of  such  a 
settlement.  This  case  is  only  authority  for 
the  proposition  that  It  Is  the  duty  of  the  court 
to  ascertain  the  legislative  intend  and  give 
it  eCtect,  if  it  can  be  legally  done. 

[3j  Following  the  rule,  we  are  compelled  to 
conclude  that  by  the  use  of  the  term  "vil- 
lage," in  the  act  of  1905,  the  Legislature  In- 
tended to  prohibit  the  licensing  of  the  sale  of 
Intoxicating  liquor  In  buildings  not  within  the 
assemblage  of  houses  used  for  business  and 
residential  purposes,  reasonably  contiguous  to 
each  other;  that  an  isolated  building  more 
than  1,836  feet  from  any  other  building  with- 
in such  village  is  not  "within  the  limits"  of 
the  village,  within  the  meaning  of  said  act. 

Another  reason  might  be  advanced,  were 
it  necessary,  in  support  of  our  conclusion, 
.viz.,  the  building  owned  by  appellant  Is  loca- 
ted, or  was  intended  to  be  located,  upon  his 
patented  homestead  claim.  The  resldenta  of 
the  village,  as  stated,  ere  all  employed  by  the 
Diamond  Goal  Company,  and  are  engaged  In 
and  about  the  mining  of  coal.  The  village 
was  established  and  founded  for  coal  mining 
purposes.  All  ite  resldenta  have  a  common 
interest,  while  appellant,  on  the  other  hand, 
resides  upon  his  patented  claim,  with  diver- 
gent Interests.  He  Is  not  a  ooal  miner,  has 
no  Interest  in  common  with  the  Inhabitonta 
of  the  village,  is  engaged  In  a  difTerent  pur- 
suit, and  has  no  interest  in  ths  affairs  of  the 
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Tillage  farther  than  to  secure  his  mail,  vote 
therein,  and  possibly  trade  at  the  store.  If 
we  were  to  Include  as  residents  of  villages 
all  those  like  circumstanced  In  these  respects, 
there  would  be  ahsplntely  no  limit  vjfon  the 
right  to  Issue  Ucenses  for  thfi  sale  of  Intoxi- 
cating liquor. 

For  the  reasons  stated,  the  Judgment  of  the 
district  court  dismissing  the  petition  will  be 
sustained,  and  it  la  so  ordered. 

HANNA  and  PAKKBB,  33.,  concor. 


STATE  V.  ANCHETA,    (No.  1678.) 

(Supreme  Court  of  New  Mexico.    Jan.  9, 
1916.) 

(Byttahvt  hy  the  Court.) 

1.  Criminal  Law  ({  1159*) — ^Afpkaii— Tss- 

DICT— EVIDBNCB. 

Where  there  is  substantial  evidence  to 
support  a  verdict,  the  appellate  court  will  not 
disturb  it 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SS  3074-3083;  Dec.  Dig.  i 
1159.*] 

2.  Cbiminal  IiAW  (S  361*)— Btidencb— BaiB- 
■BY  OF  WrraxssBS. 

In  both  civil  and  criminal  causes,  a  par- 
ty's fraud,  in  the  preparati(»i  or  presentation 
of  his  case,  such  as  the  suppression  or  at- 
tempt to  suppress  evidence  by  the  bribery  of 
witnesses,  can  be  shown  against  him  as  a  cir^ 
cumstance  tending  to  prove  that  his  cause 
Lacka  honesty  and  truth. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  51  776,  778-785,  930-932; 
Dec.  Dig.  I  35i:*l 

8.  CaiMiNAi.  Law  (S  469*)— Bvid«nch— Iden- 
tity OF  ACCITSKD— TbACKS. 

Evidence  of  the  identity  of  the  accused 
with  the  person  who  committed  the  theft,  de- 
rived from  a  comparison  of  the  foot  tracks, 
is  admissible. 

[Ed.  Note.— For  otiier  case^  see  GHminal 
Law,  Cent  Dig.  H  1048^060;  Dee.  Dig.  S 
459.*] 

4.  Cbiuinal  Law  (f  1163*)  —  Apfcal  — 

PBBSBNTATIOH  fob  RbVIBW  —  PaSJUMOIAIi 

Bbbob. 

Elrrors  must  not  only  appear  apon  the 
face  of  the  record,  but  must  appear  to  be 
probably  prejudiciaL 
[Ed.  Note.— For  other  casss,  see  Criminal 

^,"oo'-P^°^  ^*  H  3090-3099;  Dec  Dig.  f 
lloa.'J 

6.  Cbiuinal  Law  (5  1160*)— DiecRrrioNABY 
RiTLiNO— Ohanqk  of  Vbnub— Dbkial  of 
Motion. 

An  order  of  the  district  court  denying  the 
motion  for  a  change  of  venue  will  not  be  re- 
versed by  this  court  unless  the  record  shows 
an  abuse  of  discretion,  which,  in  this  case, 
It  does  not.. 

[Ed.  Note.— For  other  cages,  see  Criminal 
Law,  Cent  Dig.  §  3044;  Dec.  Dig.  S  1150.*] 

Appeal  from  District  Court,  Valencia  Coun- 
ty;  M.  a  Mechem.  Judge. 

Amado  Anch^ia  was  omvicted  of  rape, 
and  apfieals.  Affirmed. 

On  September  1,  1913,  the  grand  Jury  for 
the  county  of  Valencia  returned  an  Indict^ 
nient  against  the  appellant  diarglng  him,  in 
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the  first  count,  with  having  carnally  known 
and  ravished  Maria  Inte  Lacero,  a  female 
under  the  eige  of  14  years,  and.  In  the  second 
count,  with  attempting  to  rape  said  Maila 
In&G  Lucero.  On  September  8,  1913,  en 
application  for  change  of  venue  was  made 
by  appellant  and  denied.  Thereafter  the 
trial  was  begun,  and  on  September  9th  tbe 
Jury  found  Che  appellant  guilty  of  the  charge 
in  the  first  connt  The  appellant  was  there- 
after sentenced  to  20  years  In  the  penltoi- 
tlary,  and  from  such  verdict  and  Judgment  of 
the  court  he  aiq)eal8. 

Because  ot  an  attack  upon  the  snfllcleney 
of  the  evidence,  It  is  neceaaaxy  to  make  a 
more  complete  statement  ct  the  facts  than 
ordinarily  would  be  necessary. 

On  the  night  of  Jnly  IS,  1918,  VUlmonia 
Lncero,  the  mother  of  Maria  Infix  lAcero,  the 
girl  upon  whom  the  assault  ma  made,  her 
husband  and  two  other  children,  aged  one  and 
nine  years,  respectively,  retired  to  their  one 
bed,  which  was  made  on  the  ground  outside  of 
the  residfflce  of  the  family,  in  the  town  of 
Cuerva,  N.  M.  Tbe  nine  year  old  daughter 
slept  on  the  outside;  next  to  her  slept  Bbrta 
Inez,  the  little  girl  upon  whom  the  mssault 
was  committed;  the  mother  lay  next  tlo 
Maria  In6z;  next  to  the  mother  lay  the  one 
year  old  daughter;  and  next  to  her  lay  the 
father.  Abont  3  o'clock  In  the  morning  of 
the  14th  of  July,  the  mother  reached  over 
to  where  Maria  Id6z  had  lain  during  the 
early  part  of  the  night,  for  the  purpose  of 
seeing  that  the  girl  was  properly  covered. 
The  mother  discovered  that  the  girl  was 
not  In  bed,  but  absent  Later,  in  the  early 
morning,  the  slz  year  old  girl  being  still 
absent,  friends  and  rdntlves  were  told  of 
the  incident,  and  a  search  for  the  missing 
girl  was  begun.  This  was  about  sunrise  of 
that  morning.  Miguel  Molina  and  3oe6  Maria 
Romero  were  sumntoned  to  tbe  Lucero  house, 
aud  they  found  large  barefoot  tracks  leading 
from  close  to  the  house.  They  followed  these 
tracks  for  some  distance.  Then  the  tracks 
took  the  appearance  of  shoe  tracks.  Tlie 
witnesses  stated  that  the  person  whom  tbey 
were  tracking  had  pot  on  his  shoes.  Hie 
tracks  led  to  some  further  distance  and  to 
a  cedar  tree.  Under  the  tree  the  ground 
looked  like  it  had  been  freely  tran«)led, 
and  a  little  pool  of  blood  was  seen  there  by 
the  witnesses.  The  larger  tracks  led  east- 
ward from  the  cedar  tree,  and  the  smaller 
tracks  led  towards  the  north.  Molina  and 
Romero  then  took  up  the  smaller  tracks 
and  after  going  a  short  distance  they  came 
upon  Maria  ln6z  Lucero,  the  missing  girl, 
standing  mute.  The  men  took  her  In  their 
arms  and  carried  her  to  the  Lucero  house, 
the  home  of  the  child.  When  they  arrived 
there  the  girl  was  in  an  unconscious  con- 
dition. When  found  she  was  wearing  only 
a  short  skirt  When  put  to  bed  the  n^ht 
previous  she  had  other  clothes  on  her  body. 
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iDclndlng  the  little  skirt  The  girl  was  band- 
ed to  the  mother,  who  placed  her  Id  bed,  and 
thereafter  BuunBoned  a  pbysldan.  The  phy- 
sidan,  and  others  found  blood  on  the  girl's 
legs  and  clothing.  Blood  was  also  flowing  from 
the  vagina.  The  doctor  examined  the  child, 
and  found  that  a  penetration  of  the  vagina 
had  been  effected,  and  that  the  h7m«i  was 
ruptured.  Ten  days  later  the  physidan 
found  an  unnatural  discharge  of  matter  from 
the  vagina,  wbidi  Indicated  that  the  child 
had  "probably"  an  infection  of  gonorrhea, 
altbou^  the  doctor  was  not  sure  that  gon- 
orrhea  bad  aet  in,  for  he  made  no  micro- 
scopical examination  of  the  discharge  to  ascer- 
tain whether  the  gonococcus  was  present 
therein.  Wbm  the  little  girl  went  to  bed  on 
the  night  of  the  18th,  she  was  In  perfect 
heal^  AU  the  tracks  were  In  sandy  soil, 
except  at  1<»ig  Intervals  when  a  trade  or  two 
mut  seen  npon  the  rDcfc& 

Abont  6  o'doch  of  the  morning  of  the  14th 
of  July,  1813,  the  appellant  came  to  the  house 
of  a  man  named  Sarradno,  where  Jos4  Car- 
rfllo  was  worUi^,  and  called  in  a  loud  voice 
to  another  man  woritlng  there.  The  appel- 
lant came  dose  to  Joafi  GanUlo  and  the  lat- 
ter saw  two  spots  ct  blood  upon  tbe  white 
shirt  then  worn  by  appellant  Between  12 
and  1  o*dock  of  the  nisbt  of  July  ISth,  the 
appellant  was  seen  wlttdn  200  yards  of  the 
house  of  Lucera 

Teodoro  Bantlsta,  a  Lagnna  Indian,  fol- 
lowed the  foot  tracks  leading  from  the  cedar 
tree  eastward,  and  found  that  they  then  led 
to  ttM  stalde  of  Nardso,  tben  throng^  a 
little  alley  Into  the  road,  and  tiien  to  tbe 
house  of  Ibis  appellant  The  Indian  then 
weat  In  seardi  of  the  aroellant, '  and  later 
found  him.  Seeing  blood  t^ots  on  the  shirt 
of  the  appellant,  tbe  Indian  led  tbe  appellant 
dose  to  a  dmrch,  and  fk&ee  cndeaTored  to 
poll  the  appellant's  shirt  up  to  find  more 
blood,  but  ttils  action  wias  resisted,  nie 
appellait  all  tbSa  time  was  nervous,  and  Us 
"chin  trembled."  Tbe  Indian  then  compared 
t3ie  new  tracks  made  li^  the  appdlant  in  his 
walk  to  the  churcb  with  those  leading  off 
from  tbe  cedar  tree,  and  found  them  to  be 
tbe  same.  The  day  following  this  Inddent 
the  ai^Uant  had  a  conversation  with  tiie 
Indian,  wherdn  be  said  to  tbe  Indian: 

"Here,  brother,  friend,  you  are  my  frirad; 
f(  you  don't  tell  the  truth  there  In  court,  be- 
cause yon  tracked  me,  I  will  pay  you  $10. 
Please  do  me  the  favor.  When  I  get  home,  I 
will  pay  joa  more  money;  and  now  tell  me 
how  much  you  want." 

A  week  previous  to  the  date  of  the  trial 
the  appellant  offered  Miguel  Molina,  one  of 
the  witnesses  for  the  state,  $100  if  he  "would 
be  In  hla  favor." 

Tbe  testimooy,  <m  tbe  other  hand,  for  the 
appellant  was  In  the  nature  of  an  allbt  He 
testified  that  he  was  at  a  sbow  until  8  or  10 
o'clock,  and  that  he  went  from  there  to  the 
saloon  of  one  D'Armond;  that  he  was  there 
with  some  other  boy^  and  that  he  went  from 


there  to  thi  bouse  of  Sirs.  Baca,  where  he 
was  stopping,  and  from  there  to  the  house  of 
hla  unde,  Teofllo  Sarraclno ;  that  he  got  up 
about  7  or  8  o'clock  the  next  morning,  and 
ate  breakfast  at  his  uncle's  house;  that  he 
did  not  see  the  Indian,  Bautlsta,  untU  after 
he  started  to  town  that  morning.  The  boys 
who  were  with  him,  Rodrlquez  Baca  and 
Margarlto  Baca  corroborated  his  story  up  to 
the  time  they  left  him  Iwtweea  11  and  12 
o'clock,  and  the  unde  testified  that  he  saw 
bim  In  the  house  In  bed  about  1  o'clock  in 
the  morning,  and  that  he  saw  him  again 
when  be  got  up  in  the  morning  about  7  or 
half  past  7  o'dock,  and  that  he  ate  break- 
fast with  him ;  and  it  Is  in  evidence  that  be 
had  previously  borne  a  good  character,  and 
had  never  been  in  trouble  before.  He  was  a 
married  man,  and  had  a  wife  and  two  ddl- 
dren,  but  was  not  living  with  his  family. 

Edward  A.  Mann,  of  Albuquerque,  for  ap- 
pellant Ira  It.  Orlmsbaw,  Asst  Atty-  C^en., 
for  the  State. 

HANNA,  3.  (after  stating  the  facts  as 
^ve).  Altbou^  numerous  errors  were  as- 
signed, most  of  them  have  been  waived,  and 
we  will  consider  those  presented  for  our  con- 
slderation  In  the  order  In  which  they  are  re- 
ferred to  in  appellant's  brief ;  the  first  enar 
being  that  there  la  not  suffidoit  proof  to 
sustain  a  verdict  of  guilty. 

[1]  ^nils  assignment  presents  a  double  as- 
pect, as  argued  by  appellant;  his  first  con- 
tention being  that  there  is  a  total  failure  of 
proof  as  to  practically  all  the  material  alle- 
gations of  the  indictment  Because  of  this 
assignment  we  have  set  out  the  facts  at 
length,  and  it  is  our  conclusion,  after  read- 
ing the  evidence  as  contained  in  the  record  as 
a  whole,  that  there  was  substantial  evi- 
dence if  believed  by  the  Jury,  to  support  the 
verdict  It  has  t>een  held  on  numerous  occa- 
sions, not  only  by  this  court,  but  by  the  ter- 
ritorial Supreme  Court,  that  where  there  la 
substantial  evidence  to  support  a  verdict  the 
appellate  court  will  not  disturb  it  State  v. 
PadiUa,  139  Pac  143 ;  State  v.  Roberta,  138 
Pac;  208;  State  t.  Eaker»  17  N.  M.  478,  131 
Pac.  489. 

[2]  Tbe  second  aspect  of  this  assignment, 
as  presented  by  appellant,  is  based  upon  the 
alleged  inadmissibility  of  the  evidence  of  the 
two  witnesses,  Bautlsta  and  Molina,  which 
was  to  the  effect  that  appellant  had  attempt- 
ed to  bribe  tbem.  It  is  contended  that  this 
evidence,  having  gone  to  the  jury  over  ap- 
pdlant's  objection,  undoubtedly  tending  to 
prejudice  tbe  jury  against  him,  nevertheless 
did  not  tend  to  prove  the  offense  charged 
against  him,  except  as  to  a  portion  of  the 
evidence  of  one  of  the  witnesses  which  went 
to  show  that  this  witness  bad  seen  blood 
upon  the  shirt  of  the  defendant.  Further 
objection  was  made  to  tbe  evidence  of  the 
witness  Bautlsta  on  the  ground  that  there 
was  no  attempt  to  auall^  bim  as  an  eqjiert 
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witness,  until  after  his  testimony  In  <!tief, 
and  npon  the  Buggeetltm  of  tbe  conrt  Upon 
the  first  phase  of  this  question — ^namely,  the 
evidence  going  to  ehow  an  attempt  to  bribe — 
we  believe  It  is  a  well-established  rale  of 
evidence,  In  botli  cMl  and  criminal  cases, 
that  a  party's  fraud  In  tbe  prq>aratl<HL  or 
presentation  ot  his  case^  such  aa  tbe  sup- 
pression or  tbe  attmpt  to  suppress  evidence 
by  the  bribery  of  witnesses,  can  be  shown 
against  him  as  a  circumstance  tending  to 
prove  that  bis  case  lacks  honesty  and  truth. 
State  V.  Constantino  48  Wash.  218,  03  Pac. 
817. 

[S]  As  to  tlie  objection  that  tbe  Indian  wit- 
ness, Bantlsta,  was  not  qoalifled  as  an  ex- 
pert, we  are  not  disposed  to  agree  that  this 
evidence  was  of  a  character  to  be  propwly 
deuxnlnated  as  expert  evidence.  The  wit^ 
ness  merely  detailed  tbe  facts  which  bad 
come  under  his  observation,  and,  aside  from 
tbe  fact  that  be  identified  the  tracks  wbldi 
be  foUowed  as  the  tracks  of  tbe  defendant, 
basing  bis  testimony  upon  bis  subsequent  ob- 
servatlon  of  otber  tracks  known  to  be  those 
of  the  Pendant,  it  cannot  ha  said  that  Us 
evidence  in  any  wise  assumed  the  character 
of  expert  testimony.  And,  as  to  tbe  lattw 
bet,  we  believe  there  can  be  no  objection 
upon  the  grounds  as  stated.  The  opiniw  of 
the  witness  In  this  respect  was  based  upon 
measurements  of  the  different  tracks,  wUch 
were  compared  by  the  wUneeSi  for  tbe  pur^ 
pose  of  ascertaininc  whether  or  not  they  cor- 
responded with  one  another.  It  Is  laid 
down  as  a  rule  of  criminal  evidence  that: 

"Evidence  of  the  Identity  of  the  accused  with 
the  person  who  committed  the  theft,  derived 
from  a  comparison  of  the  foot  tracks,  ia  ad- 
missible."   tJaderhUl  on  Crim.  Ev.  p.  364. 

The  same  author  also  says  In  the  same 
work,  at  page  400,  that: 

"The  comparison  of  footprints  proved  to 
hsTO  been  made  by  the  prisonar  with  other 
tracks  or  footprints  fonnd  near  tbe  scene  of 
the  homicide  Is  relevant,  if  a  doubt  arises  on 
the  evidence  which  was  the  slarer." 

The  same  author,  at  page  438,  further 

says: 

"A  witness  who  haa  measured  tbe  tracks 
of  man  or  beaat  and  compared  hie  measurement 
with  the  footwear  of  the  accused,  or  of  a  horse 
owned  by  him.  may  testify  to  the  results  and 
may  state  tbat^  in  his  opiuioa,  a  correspond- 
ence exists  In  Bi»  and  shape." 

Ur.  Wharton,  in  Ms  work  on  Criminal  Evi- 
dence (section  036),  states  that  tbe  weight  of 
authority  sustains  the  rule  that  the  witness 
may  almys  testify  to  tbe  facts  and  circum- 
stances of  the  footprints  or  tracks,  but  that 
the  courts  are  about  equally  divided  upon 
the  question  of  whether  or  not  the  witness 
may  express  an  opinion  as  to  their  idoitit;. 

In  this  case  the  witness  testified  t2ie  tracks 
were  the  same,  which,  of  course,  might)  be 
contended  was,  in  effect,  stating  that  the  par* 
tlcular  tracks  at  the  scene  of  the  crime  were 
those  of  the  defendant,  as  be  was  connected 
with  the  tracks  made  later,  and  which  were 
used  for  the  purpose  of  coniparifl(»L  Wefnl^ 


appreciate  the  fact  that  great  caution  should 
be  exercised  In  admitting  evidence  of  this 
diaracter,  but  we  believe  In  this  case  the  fhcCa 
Justify  the  admission  of  this  partlcnlar  evi- 
dence, and  the  evidence  In  question  was  more 
closely  approximating  evidence  of  the  fact  In 
question  rather  than  the  (xmclnslon  or  opin- 
ion of  the  witness  which  m^ht  have  required 
a  showing  of  expert  ability,  and  it  was  the 
only  evidence,  in  our  ot^on,  that  could  have 
bem  »lduced  to  prove  the  fact  For  this 
reason  It  bears  some  similarity  to  the  caqe 
of  State  V.  Cooley,  recently  decided  by  this 
court,  and  reported  at  140  Pac.  1111,  at  1118, 
62  L.  R.  A.  (N.  s.)  230.  As  stated  In  that 
opinion: 

"The  witness,  in  effect,  describee  the  facts 
when  he  gives  his  opinion.  It  is  his  way  of 
statin?  toem.  Such  testimony  is  admitted 
from  necessity.  A  witness  can  seldom  give  in 
detail  all  the  points  and  particlea  whidi  go 
to  make  up  his  belief,  but  he  can  characterise 
them." 

So,  In  the  present  case,  the  witness  char- 
acterized the  tracks  which  were  the  subject 
of  Inquiry,  and  said  that  they  were  the  sameb 
He  could  not  detail  the  circumstances  whliA 
led  him  to  believe  that  they  were  tiie  same, 
and  this  evidence  Is  admissible  by  reason  of 
the  necessity  of  the  case,  and  because  of  the 
fact  that  the  Jury  could  not  be  informed  iqion 
the  matter  of  the  identity  of  the  tradts  ex- 
cept upcm  such  evidence  as  tbia.  We  theretfiiire 
are  of  the  opinion  that  no  error  was  com- 
mitted upon  this  ground  of  the  assignment. 

[4]  The  next  assignment  of  error  urged  by 
appellant  Is  predicated  upon  the  refusal  of 
the  trial  court  to  allow  the  defendant  to 
show  by  a  witness,  Demfido  Baca,  what 
the  statement  of  the  prosecutrix  was  imme- 
diately after  she  regained  consciousness  at& 
er  the  alleged  offense.  One  of  the  grounds 
upon  which  error  In  this  action  of  the  trial 
court  is  predicated  is  that  the  statement  was 
a  part  of  the  res  gests^  but  it  is  further  con- 
tended that  tbe  alleged  statemoit  in  Question 
was  admissible  aa  Indepoident  evidence.  In 
our  opinion,  there  are  several  reasons  why 
this  assignment  Is  not  well  taken.  First  of 
all,  it  cannot  be  seriously  urged  that  this 
testimony  was  a  part  of  tbe  res  gestse.  The 
time  of  the  crime  Is  not  definitely  fixed,  but 
It  occurred  at  some  hour  during  the  night. 
The  child  was  found  some  time  after  she  was 
missed  In  the  morning,  and  was  returned  to 
her  home,  additional  time  thereby  elapsing 
which  is  not  fixed  or  certain.  At  a  later 
time  after  her  return  to  her  home,  which  by 
the  witness  referred  to  was  said  to  be  a  very 
little  while  after,  a  question  was  propounded 
to  the  child  by  the  aunt,  who,  it  is  alleged, 
asked  her  who  took  her  from  home.  Tbe  an- 
swer to  this  question,  which  was  excluded  by 
the  court  upon  tbe  ground  that  tbe  diild 
was  an  Incompetent  vritness,  is  Ibe  action 
upon  which  error  is  predicated.  It  does  not 
appear  from  the  record  what  tbe  answer 
would  have  been  had  it  been  admitted,  and, 
50  far  as  ttie  record  dlscloeea,  the  answer 
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might  hare  been  tbat  the  defendant  was  the 
person  who  took  her  from  home.  In  other 
words,  there  was  no  offer  to  prove  any  fact 
which  would  Indicate  thaf  the  defendant  had 
been  prejudiced  by  the  exclusion  of  the  testi- 
mony. 

As  stated  by  Mr.  Elliott,  In  his  work  on  Ap- 
pellate Procedure,  {  C02: 

"A  ruling  must  appear  by  the  record,  and 
from  the  record  it  must  be  shown  to  be  er- 
roneoos  In  the  strict  sense;  that  to,  it  must 
appear  that  the  ruling  was  wrong,  and  that  it 
probably  so  operated  as  to  bring  abont  a  wrong 
final  retnlt." 

In  other  words,  the  error  must  appear 
from  the  face  of  the  record,  and  we  believe  It 
to  be  well  established  that  errors  must  not 
cmly  appear  upon  the  face  of  the  record,  but 
mnst  appear  to  be  probably  prejudicial. 
Barter  t.  Eltzroth,  111  Ind.  1S9,  12  N.  B.  129. 

We  therefore  conclude  that  this  assignment 
of  error  is  not  well  taken,  as  it  does  not  ap- 
pear that  the  defendant  was  prejudiced  by 
the  exclusion  of  the  erldence  in  question. 

[5]  The  third  assignm«at  of  error  present- 
ed for  our  constderatlott  Is  predicated  upon 
alleged  error  In  the  trial  court's  refusal  to 
grant  a  change  of  venue.  Appellant,  in  his 
affidavit,  asserted  a  belief  that  he  conld  not 
obtain  a  fair  trial  in  Valencia  county,  by  rea- 
son of  prejudice  of  the  inhabitants  thereof 
against  him,  arising  out  of  public  excitement 
and  local  prejudice,  which  afQdavlt  was  sup- 
ported by  the  affidavit  of  two  witnesses,  who 
swore  they  were  disinterested  and  believed 
the  matter  alleged  in  the  affidavit  of  the  ap- 
pellant. The  court  caused  the  testimony  of 
the  supporting  witnesses  to  be  taken,  which 
resulted  in  a  showing  ttiat  they  had  heard 
some  conversation  concerning  the  case,  and 
talk  that  the  defendant  onght  to  be  punished, 
but  did  not  know  whether  the  appellant  could 
obtain  a  fair  trial  In  the  county  or  not 
Whereupon  the  court  denied  the  motion  for 
a  change  of  venue. 

It  is  contended  by  appellant  that  the  in- 
quiry of  the  court  into  the  merits  of  the  affi- 
davits upon  which  the  application  for  change 
of  venue  was  based  could  only  be  directed  to 
the  interest  of  the  witnesses,  and  that  the 
court  was  limited  in  its  inquiry  thus  far.  It 
is  argued  that  there  Is  nothing  In  the  statute 
<section  2881.  0.  L.  1897)  that  authorizes  the 
court  to  inquire  Into  the  source  of  knowledge 
of  the  witnesses;  the  only  question  before 
the  court  being,  Are  the  two  witnesses  sup- 
porting the  affidavit  disinterested?  it  being 
contended  that,  if  the  court  so  finds,  the 
statute  is  fully  complied  with,  and  tt  Is  man- 
datory upon  the  court  to  grant  the  change 
of  venue.  This  question  is  aUy  discussed  in 
the  learned  brief  of  the  Attorney  General, 
and  we  do  not  desire  to  cumber  thla  opinion 
with  a  full  discussion  of  the  matter  as  pre- 
sented therein,  believing  it  is  sufficient  to 
say  that  we  consider  that  the  question  Is  ful> 
ly  disposed  of  by  the  territorial  Supreme 
Court  in  the  case  of  Territory  t.  Chen^,  16 
N.  U.  476, 120  Pa&  330,  where  the  court  said: 
146P.-69 


'Hie  witnesses  produced  In  support  of  the 
application  should  be  examined  in  court,  as 
to  knowledge  and  interest,  and,  if  the  presiding 
jndge  la  of  the  opinion  that  their  testimony 
does  not  establish  the  gzonnds  of  the  motion, 
he  should  deny  It" 

We  also  fully  agree  with  the  holding  of 
the  territorial  Supreme  Court  in  the  case  last 
referred  to,  which  we  believe  to  be  applicable 
to  the  present  case,  tliat  an  order  of  the  dis- 
trict court  denying  the  motion  for  a  change 
ia  venue  vrlll  not  be  reversed  this  court 
unless  the  record  shows  an  abase  of  discre- 
tion, whbA  in  tills  ease  it  does  not. 

For  the  reasons  stated,  we  cannot  hold 
that  the  assignment  as  to  the  denial  of  the 
change  of  venue  la  well  taken. 

The  (mly  remaining  assignment  of  enor 
urged  by  aK>eUant  in  his  htiei  is  that  the 
court  erred  In  refusing  to  quash  the  indict- 
ment, and  also  in  permitting  the  state  to  In- 
troduce testimony  over  defendant's  objection, 
for  the  reason  that  no  offense  against  the 
state  was  diarged  in  the  Indictment  It  is 
asserted  that  this  indictment,  being  based 
upon  sections  1090  and  1091  of  tlie  Oompiled 
Laws  of  1897,  is  defective.  In  that  the  indict- 
ment nowhere  charged  that  the  defendant 
was  either  over  the  age  of  14  years  or,  being 
under  tl^at  age,  had  the  physical  aUlity  to 
commit  ttie  offense,  which,  it  Is  insisted,  were 
essential  ingredients  of  the  offense  that  It 
was  Incumbent  iqion  the  state  twtfa  to  allege 
and  prove.  Appellant  cites  in  support  of  this 
assignment  the  case  of  Hubert  v.  State,  a  Ne- 
braska case  found  In  74  Neb.  220,  104  N.  W. 
276, 106  N.  W.  774,  and  the  case  of  Schramm 
T.  People^  220  lU.  17,  77  N.  E.  117,  0  Ann. 
Cas.  Ill,  and  also  the  case  of  Wistrand  v. 
People,  213  111.  72,  72  N.  B.  748,  in  which 
case  the  several  courts  held  that  proof  of  the 
defendant's  age  was  necessary  and  material 
in  order  to  establish  the  corpus  delicti.  It  is 
to  be  observed,  however,  that  the  statutes 
upon  which  the  several  indictments  in  these 
cases  were  based  were  substantially  different 
from  that  of  ours.  In  tliat  the  element  of  age 
was  an  essential  part  of  the  statute.  As' in 
the  Nebraska  case,  where  the  statute  read, 
"Or  if  any  male  person  of  the  age  of  eighteen 
years  or  upwards,"  etc.,  and  in  the  Illinois 
statute,  upon  which  both  the  Illinois  cases 
were  based,  the  statute  read,  "Every  male 
person  of  the  age  of  sixteen  years  and  up- 
wards, who  shall,"  etc.,  necessarily  the  age 
of  the  accused  must  be  speciSed  in  an  indict- 
ment based  upon  either  of  th«w  statutes. 
Our  statute  (section  1091)  provides  as  fol- 
lows: 

"No  conviction  for  rape  can  be  had  against 
one  who  is  under  the  age  of  fourteen  years  at 
the  time  of  the  act  alleged,  unless  bis  physical 
ability  to  accomplish  penetration  is  proved 
as  an  independent  fact  beyond  a  reasonable 
doubt" 

Section  1090,  C  U  1897,  which  defines  the 
crime  of  rape,  does  not  contain  any  limitation 
as  to  the  age  of  the  person  charged  with  the 
crlme^  as  In  the  case  of  Nebraska  and  Illinois 
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statutes,  bnt  simply  provides  "that  a  person 
perpetrating"  shall  be  punished  as  therein 
provided.  And  it  was  under  this  section  of 
the  statutes  that  the  defendant  is  accused 
by  the  Indictment  In  question.  If  It  should 
appear  at  the  trial  that  the  accused  was  a  per- 
son under  the  age  of  14  years,  the  provisions 
of  flection  1091  would  apply,  and  the  statute 
In  question  might  be  urged  In  bar  of  the  con- 
viction, should  the  evidence  fall  to  prove  the 
physical  ability  as  defined  in  the  statute.  It 
would  also  be  sufficient  to  say,  in  connection 
with  this  assignment  of  error,  that  the  point 
cannot  be  now  raised  for  the  first  time,  not 
having  been  previously  called  to  the  attw- 
tlon  of  the  trial  court  during  the  progress  of 
the  trial. 

The  record,  however,  we  desire  to  say,  dis- 
closes that  the  appellant  was  a  married  man, 
and  the  father  of  two.  children,  which  would 
at  least  show  that  the  assignment  was  not 
meritorious  in  point  of  fact,  if  valid  as  a 
technical  legal  objection. 

Finding  no  errors  In  the  record,  the  iudg- 
naat  of  the  trial  court  is  affirmed;  and  it 
la  M  ordered. 

BOBBBTS,  a  J.,  and  PARKEB,  J.,  concur. 


BXCHAXOB  STATE  BANK  v.  TABEB. 
(Supreme  Court  of  Idaho.   Jan.  28,  1916.) 

1.  Apfial  Ann  Ebbob  (i  969*)— Tbial  (8  25*) 

—  DiBCBETIONABT  BUIJNO  —  ABQUIUNT  Or 

CorNSBL— Obdbb. 

The  order  of  trial  in  a  civil  case  is  provid- 
ed by  section  4883,  Bev.  Codes,  and  directs  that 
the  trial  must  proceed  in  ttie  order  tliere  indi- 
cated, unless  the  judge,  for  special  reasons,  oth- 
erwise directs,  and  where  an  action  is  brought 
on  promiBBory  notes,  and  the  respondent  admits 
the  execution  of  such  notes,  but  makes  special 
defenses  thereto,  it  rests  In  the  sound  discre- 
tion of  the  trial  court  to  direct  the  order  of  ad- 
dressing the  jni^,  and,  unless  there  is  a  clear 
abuse  of  discretKm,  this  court  will  not  disturb 
the  verdict 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3845-3848:  Dec.  Dig.  { 
969:*  Trial,  Cent  IMg.  SS  44-76;  Dec.  Dig. 
I  25.*] 

2.  Altebation  op  Instbdmbnts  (il  25,  27*)— 
Tbial  (I  250*)  — Bvidxrob— Bubdbn  or 

PBOOP— IlTBTBUCTIONS. 

Where  a  note  appears  to  have  been  altered 
in  a  material  respect  the  onus  Is  on  the  party 
seeking  to  enforce  the  payment  to  show  that  it 
is  not  void,  bat,  where  the  respondent  in  his 
answer  and  counterclaim,  in  express  terms,  ad- 
mits the  execution  and  delivery  of  the  notes, 
which  are  set  ont  in  full  in  the  complaint,  and, 
when  introduced  in  evidence,  are  in  the  same 
condition  as  tbey  appeared  In  the  complaint,  the 
respondent  should  not  be  permitted  to  introduce 
evidence  tending  to  establish  any  alteration, 
nor  should  the  court  instruct  the  jury  upon  the 
law  governing  the  alteration  of  written  instru- 
menU. 

[Ed.  Note.— For  other  cases,  we  Alteration 
of  Instruments,  Cent  Dig.  IS  216-229,  280-247 : 
Dec  Dig.  Jl  26,  27;*  Trial,  Gent  Dig.  H 
584-586;  Dec  Dig.  |  260.*] 


8.  ALTKBAtioir  or  Insnanaan  (i  27*)  — 

Nona— Pbesuuftiok. 

Whan  the  notsa  are  set  ont  In  the  com- 
plaint and,  when  introduced  in  evidence,  are 
in  the  same  condition  as  they  appear  In  the 
complaint  and  respondent  admits  in  express 
terms  the  execution  and  delivery  of  the  note^ 
it  will  be  presumed  that  anv  alteration  was 
made  prior  to  the  execution  oi  the  notes. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Cent  Dig.  |{  230-247 ;  Dec.  Dig. 

4.  EsToFPiL  (f  90*)— Gonouci^Lboaliit  or 

Where  a  party  by  conduct  has  Intimated 
that  he  consents  to  an  act  which  has  been 
done  or  will  offer  no  opposition  thereto,  though 
it  could  not  have  been  lawfully  done  without 
his  consent,  and  he  thereby  induces  others  to 
do  that  from  which  they  otherwise  might  baVe 
abstained,  he  cannot  question  the  legality  of 
the  action  to  the  prejudice  of  those  who  have 
acted  on  the  fair  inference  to  be  drawn  from 
his  conduct 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  H  242-244,  248-256;  Dec  Dig. 
I  00.*] 

5.  PLEDOB8  (S  80*>— DiTFr  at  Plbdozb— Ooi.- 
IiATEBAI.. 

A  pledgee  must  exercise  ordinary  and  rea- 
sonable diligence  to  secure  the  fruits  of  the  col- 
lateral, but  he  is  held  to  no  greater  d^ree  of 
diligence,  and  extraordinary  care  and  efforts  in 
the  collection  of  the  ocdlaterala  are  not  necea- 
sary. 

[Ed.  Note.— For  othqr  cases,  see  FledgH^  Gait. 
Dig.  SI  76-86;  Dec  Dig.  S  80.*] 

6.  Pledobs  a  30*)— Gollatesai^Neolioknce 

OF  AGEIfT. 

Where  a  person  is  jointiy  agreed  upon  by 
the  pledgor  and  pledgee  to  make  collection  of 
collateral  notes^  he  becomes  the  representative 
of  both  parties,  and  neither  can  charge  the  other 
with  negligence. 

[Ed.  Note.— For  otlier  cases,  see  Pledges, 
Gent  Dig.  %%  76-86;  Dec  Dig.  i  80.*1 

7.  Rkpttbal  of  iNBrrBUCmONS. 

Befusal  to  give  certain  instructiou  re- 
quested by  appellant  held  to  be  error. 

8.  PLBDOBS  d  86*>— GOLtAlSBAXr-DAlUaBB— 

Evidence. 

Held,  that  it  was  error  to  reject  certain  evi- 
dence offered  by  appellant 

[Ed.  Note.— For  otiier  cases,  see  Fledges, 
Cent  Dig.  |S  92-94 ;  Dec.  DigTt  38.*] 

9.  Evidence  (§  271*)— Adiossibiutt— Self- 
SbbvIho  Lettbb. 

The  admission  of  certain  evidence  over  the 
objection  of  the  appellant  held  to  be  error. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1068-1079,  1081-1104 ;  Dec  Dig. 
I  271.*1 

10.  Appeal  and  Ebbob  (S  1176*)  —  Dispoai- 
TioN  or  Cause— Bemakd  with  Dibections. 

Where  a  party  is  entitied  to  have  a  verdict 
directed  in  his  favor  at  the  close  of  the  evi- 
dence, and  the  case  Is  reversed  on  his  appeal, 
a  new  txial  will  not  be  ordered.  Tlw  case  wUl 
be  remanded,  with  instructions  that  Judgment 
be  entered  in  his  favor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Efror,  Gent  Dig.  H  4588-4^^;  Dw:.  Dig.  1 
1176.*] 

Appeal  from  District  Court,  Twin  Falla 
County ;  C.  O.  Stockslager,  Judge. 

Action  by  the  Exchange  State  Bank,  a  cor- 
poration, against  George  C.  Taber.  From 
Judgment  for  defendant  plaintiff  appeala. 
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RereneA  anS  remanded,  wltli  dtreetloiu  to 
«nter  Jadgment  tor  plaintiff. 

Sweden  A  Sweeley,  of  Twin  Falls,  for  ap- 
pellant Zxmgley  &  Walters,  of  Twin  Fallai 
for  respondent 

BUDOE,  J.  This  la  an  actldn  brought  In 
the  district  court  of  Twin  Falls  connty,  by 
the  appellant  Bzchange  State  Bank,  a  cor^ 
poration,  agidnst  George  O.  Taber,  respond- 
eatt  Judgment  np(m  a  verdict  of  the  Jnry 
was  entered  against  the  appellant  for  the  snm 
of  $3,924.07  npon  the  respondent's  counter* 
cialm.  From  said  Judgment  an  appeal  was 
prosecuted  to  this  court  On  the  14th  day  of 
March,  1914,  a  majority  and  minority  opin- 
ion was  handed  down,  resulting  In  a  reversal 
of  the  Judgment  of  the  trial  court  and  re- 
manding said  cause  for  a  new  trial.  There- 
after a  petition  for  rehearing  was  filed  by 
both  the  appellant  and  respcotdent,  which  pe- 
tition  was  granted. 

This  action  was  brought  to  recover  upon 
two  promissory  notes ;  one  for  f504.49,  dated 
January  f,  1011,  payable  May  1,  1912;  the 
second  note  was  for  $2,893,  dated  October  8, 
1911,  payable  six  months  after  date.  Both 
notes  bear  interest  at  6  per  cent  per  anum. 

The  respondent  in  his  answer,  adndte  the 
execattiHt  and  delivery  of  the  two  notes,  bnt 
denies  that  they  were  the  property  of  the 
appellant  and  that  they  were  unpaid  or  past 
due,  and  alleges  affirmatively  that  eadi  of  said 
notes  has  been  folly  paid  and  discharged  by 
reason  of  the  fUte  alleged  in  tiie  affirmative 
allegations  of  reqKmdent's  answer  and  the 
facte  as  alleged  In  respondent's  coontertilaim, 
wUdi,  In  substance  and  effect,  are  that  tbe 
appellant  bad  been  nec^tgent  In  Ito  handling 
of  said  promissory  notes,  wbldi  had  been 
pledged  with  tbe  ain>ellant  by  the  respondent 
as  collateral  secmlty  to  respondenf  s  oUiga- 
tiwi,  to  bis  damage  In  tbe  sum  of  96J506. 

Fran  tbe  recwd  it  luq^eazs  that  on  the 
8fb  day  of  April,  1907,  Junes  T.  Boblnson, 
ot  Jackson  county,  Mo.,  and  George  O.  Taber, 
tbe  respondoit  ber^,  tlien  at  Corral  county, 
ni^  entered  into  an  agreement  wherry  Bob- 
lnson and  Taber  became  tbe  owners  of  a 
tract  of  land  In  Kansas  (Sty,  Mo.  ^ber 
furnished  tbe  purchase  price  of  tbe  land. 
Robinson  was  to  furnish  all  material  and  la- 
bor in  erecting  nine  houses,  and  was  to  pay 
for  all  street  improvanents,  and  to  famish 
all  necessary  funds  to  erect  flie  houses,  and, 
on  the  completion  and  sale  ot  the  bouses, 
a\iber  was'to  receive  $8,200  as  bis  full  diare 
and  intwest  In  tbe  whole  transaction,  and  to 
accept  paymento  under  tbe  following  eon- 
tract: 

"Two-thirds  of  the  Bccond  mortfcage  paper  re- 
celred  from  tbe  sale  of  the  above-described 
property  up  to  tbe  asaount,  and  not  to  exceed, 
nine  thousand  two  hundred  dollars,  and,  in 
event  that  two-thirds  of  the  second  mortgace 
paper  does  not  amount  to  $0,200.00,  the  bal- 
ance to  be  In  cash.  1 

"James  T.  Bobinson  agrees  to  collect  all  mon-  j 
ey  paid  In  on  the  notes  turned  ov»  to  Geo.  O.  ] 
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Taber  from  tbe  sale  of  the  above-described  prop* 
erty,  and  remit  to  him  the  Ist  of  each  month 
tbe  entire  life  of  notes  given,  free  of  charge." 

On  the  2d  day  of  August,  1906,  the  re- 
spondent called  upon  John  B.  Wolf,  assist- 
ant cashier  of  the  appellant  at  Lanark,  111., 
and  told  Wolf  that  be  had  some  notes  and 
collaterals,  and  wanted  to  arrange  to  borrow 
some  moaej  on  these  notes;  that  they  were 
at  Kansas  CLty  and  secured  by  mortgage; 
that  a  Ur.  Roblnstm  bad  been  and  was  col- 
lecting tbe  mcmthly  inetellmente  as  they  be- 
came due,  and  was  sending  the  payments  to 
him ;  that  for  Wolf  to  investigate  the  mat- 
ter, and  that  a  William  Hess  who  resided  In 
the  dty  was  well  acquainted  with  Robhison ; 
that  be  could  see  him.  and  that  he  could 
write  and  find  out  the  character  of  the  man, 
how  be  was,  etc.  About  two  weeks  thereafl;- 
er  reapcaident  met  Wolf,  and  it  was  arranged 
between  them  that  a  loan  should  be  made  to. 
tbe  respondent;  that  the  bank  would  acc^t 
the  collateral  notes,  and  as  they  were  paid 
the  amounts  received  would  be  Indorsed  up- 
on the  resptmdenfs  obligation  to  tbe  bank. 
On  tbe  7th  day  of  September,  1008,  a  letter 
was  written  by  Wolf  and  rigned  by  Taber, 
addreswd  to  Robinstm  at  Kansas  Gl^,  which 
Is  as  follows: 

"I  have  talked  with  J.  B.  Wolf,  asst.  cashier, 
with  whom  I  am  depositing  all  my  notes  aa  col- 
lateral,  and  have  concladed  the  best  way  will 
be  for  yon  to  send  all  my  notes  in  your  hands 
to  me  at  Twin  Falls,  Idaho.  I  will  indorse 
them  and  forward  them  to  Exchange  State 
Bank,  Lanark:  then  they  return  them  to  yon 
for  collection  the  same  as  I  have  done  and  you 
receipt  to  bank  instead  of  me.  I  Inclose  your 
receipts.  Please  forward  notes  at  once  and 
oblige." 

In  pursuance  to  tlie  above  oommunlca- 
ti<m,  Robinson  forwarded  the  collateral 
notes  to  Taber  at  Twin  Falls,  who  Indorsed 
them,  and  then  amt  them  to  tbe  Exchange 
Bank  at  remark,  and  by  tbe  bank  they  were 
forwarded  to  BoUnson  at  Kansas  City. 

It  ai^ears  that  In  tbe  construction  of  nine 
houses  npon  tbe  land  purchased  by  Taber 
the  material  was  bou^t  from  tbe  Belt  Line 
Lnmber  Company;  that  within  two  months 
after  Robinson  received  the  collateral  notes 
frem  tbe  Exchange  Bank  tbe  Belt  Line  Lum- 
ber Company  filed  notices  of  materialmen's 
liens,  and.  In  order  to  avoid  fbreclosnre,  Rob- 
inson turned  over  the  collateral  notes  sent 
to  him  by  the  appellant  to  the  Belt  Line 
Lundier  Company  in  adjustment  ot  Ite  claim, 
in  order  to  protect  the  land  and  bouses  for^ 
merly  owned  by  Robinson  and  Taber,  and 
which  formed  tbe  basis  of  th^  contract  of 
settlement  heretofore  referred  to.  The  ap- 
plication of  the  collateral  notes  in  tbe  ad- 
justment of  the  Belt  Line  Lumber  Company's 
claim  was  not  known  positively  by  either  the 
appellant  or  respondent  until  November  21, 
1911,  at  which  time  Robinson  wrote  a  letter 
to  Taber.  addressed  to  Twin  Falls,  Idaho,  In 
which  he  admitted,  In  substance,  that  be 
bad  used  tbe  collateral  notes  as  above  stated. 
For  some  time  after  the  collateral  notes  were 
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diverted  by  Robinson,  he  conttoned  to  make 
payments  to  the  bank  according  to  the  pro- 
vision of  the  collateral  notes,  first  regularly, 
and  latterly  at  Irregnlar  periods,  and  finally 
ceased  to  make  any  imymentB.  The  appel- 
lant and  respondent,  as  shown  by  nnmerous 
exhibits,  persistent^  urged  Rc^inson  to 
make  collections  of  the  collateral  notes. 

In  December,  1911,  Taber  went  to  I^nark 
for  a  conference  with  Wolf,  which  resnlted  in 
Wolf  making  a  visit  to  Kansas  City  to  see 
Robinson.  There  is  evidence  in  the  record 
that  Taber  agreed  to  go  with  Wolf.  He  did 
not  do  so.  Wolf  met  Robinson  In  Kansas 
Cl^  and  made  a  conditional  settlement  with 
him,  and  then  returned  to  Lanark,  where  he 
immediately  afterwards  met  Taber.  A  day 
or  so  following  the  notes  agreed  In  the  set 
tlement  to  be  given  by  Robinson  and  his 
brother,  W.  S.  Robinson,  were  received  by 
mail  at  Lanark.  The  notes  were  made  pay- 
able to  Taber,  who  thereafter  indorsed  the 
notes  and  left  them  with  the  appellant  as 
collateral  security.  In  the  settlement  be- 
tween Taber  and  the  bank  It  appears  that 
there  was  ¥504.49  still  due  on  the  larger  of 
the  two  notes  given  to  the  bank  by  Taber  on 
the  7th  day  of  September,  1908,  which  Is 
one  of  the  notes  In  this  action.  Thereafter 
Taber  returned  to  Twin  Falls. 

Upon  the  trial  it  was  agreed  that  there 
was  an  error  In  the  amount  for  which  Rob- 
inson gave  his  notes  at  the  time  of  the  set- 
tlement made  In  Kansas  City  of  $400.  The 
trial  was  had  before  the  court  with  a  Jury, 
and  a  verdict  was  rendered  In  favor  of  tbe 
respondent  in  the  sum  of  $3,92407.  This 
appeal  is  from  the  Judgment 

[1]  Numerous  errors  are  assigned  by  ap- 
pellant The  first  is  that  the  court  erred  Id 
holding  that  the  respondent  was  entitled  to 
open  and  close  the  argument  to  the  Jury.  It 
rests  In  the  sound  discretion  of  the  trial 
court  to  direct  the  order  of  addressing  the 
Jury,  and,  unless  there  Is  a  clear  abuse  of 
discretion,  this  court  will  not  disturb  the 
verdict  Section  4383,  Rev.  Codes;  Qood- 
paster  v.  Vorls,  8  Iowa,  334,  74  Am.  Dec.  313; 
Shaffer  v.  Des  Moines  Coal  Co.,  122  Iowa, 
233,  98  N.  W.  Ill;  Brunswick  &  W.  Rail- 
road V.  Wiggins,  113  Ga.  842,  39  S.  B.  551, 
61  L.  R.  A  513;  Day  v.  Woodworth,  13  How. 
303,  14  L.  Ed.  181 ;  HaU  v.  Weare,  92  U.  S. 
728,  23  L.  Ed.  500;  Lancaster  v.  Collins,  115 
U.  S.  222,  6  Sup.  Ct  33,  29  L.  Ed.  373 ;  Flor- 
ence Oil  &  R.  Co.  r.  Farrar,  109  Fed.  254,  48 
0.  C.  A.  345  :  38  Oyc.  1300. 

[2]  The  second  assignment  is  that  the 
court  erred  In  giving  the  following  instruc- 
tion to  the  Jury: 

"You  are  instructed  that,  if  yon  believe  from 
the  evidence  id  this  case,  when  the  notes  sued  on 
were  orieinally  made  or  had  Indorsed  thereon  by 
agreement  of  the  parties  at  any  time  after  mak- 
ing an  aRreement  or  IndorsemeDt  to  the  effect 
that  the  same  were  not  to  be  collected  from  the 
defendRDt,  and  that  thereafter  said  notes  or  ei- 
ther of  them  were  altered  without  the  knowl- 
edge authorityi  or  consent  of  the  defendant,  by 


cutting  from  said  notes  such  Indorsement,  then 
such  an  alteration  would  be  material,  and  the 
plaictifF  cannot  recover  npon  said  notes,  and 
your  verdict  should  be  for  the  defendant" 

[3]  The  notes  sued  upon  In  this  action  ar» 
set  out  in  full  In  the  complaint  The  answer 
of  the  r^pondent  admitted  the  execution  and 
delivery  of  the  notes  to  the  appellant  The 
respondent  did  not  affirmatively  allege  in 
his  answer  or  counterclaim  that  the  notes 
bad  been  altered  In  any  respect  The  altera- 
tion of  the  notes  was  not  an  issue  in  the  case. 
The  general  rule  Is  that  a  note  which  has 
been  altered  Is  not  void,  unless  the  alteration 
is  material  and  was  made  subsequent  to  Its 
delivery  and  without  the  consent  of  the  par- 
ties liable.  Where  a  note  appears  to  have 
been  altered  In  a  material  respect  the  onus 
Is  on  the  party  seeking  to  enforce  the  pay- 
ment to  show  that  it  is  not  void;  but,  where 
the  respondent  in  his  answer  and  counter- 
claim in  express  terms  admits  the  execution 
and  delivery  of  the  notes  which  are  set  oat 
in  full  in  the  complaint  and,  when  introduc- 
ed In  evidence,  were  In  the  same  condition 
as  they  appeared  in  the  complaint  the  re- 
spondent should  not  be  permitted  to  Intro- 
duce evidence  tending  to  establish  any  al- 
teration, nor  should  the  court  instruct  the 
Jury  upon  the  law  governing  the  alteration 
of  written  instruments.  It  will  be  presumed 
that  the  alteration  was  made  before  the  ex- 
ecution of  the  Instrument  The  above  in- 
st^cUon,  as  given  by  the  court  was  clearly 
prejudicial  error.  14  Ency.  PL  &  Pr.  656; 
Kleeb  V.  Bard,  12  Wash.  140,  40  Pac.  733 ;  1 
Standard  Ency.  Proc.  822;  2  Am.  St  Hig. 
Ency.  Law  (2d  Ed.)  186. 

[fi-7]  The  appellant  calls  attention  to  the 
court's  refusal  to  give  instruction  No.  5  re- 
quested by  the  appellant,  which  Is  as  fol- 
lows: 

"In  the  handling  of  necuritiee  placed  with  It* 
the  plaintiff  was  required  to  exemse  only  ordi- 
nary diligence,  and  hefore  yon  will  be  Justified 
in  finding  for  the  defendant  on  his  affirmative 
defense,  or  on  his  connterclaim,  it  must  be' 
established  by  the  evidence  that  the  plaintUf 
was  grossly  negligent  In  handling  such  securi- 
ties, and  that,  if  it  bad  used  reasonable  dili- 
gence, it  could  have  collected  the  amounts  due 
on  said  collaterals,  and,  unless  you  find  that 
through  the  gross  negligence  of  the  plaintiff 
the  defendant  was,  in  fact,  damaged,  then  the 
defendant  has  failed  to  establish  bis  aSnnative 
defense  and  connterclaim." 

This  infraction  seems  to  be  within  the 
rule  announced  by  this  court  in  the  case  of 
Murphy  v.  Bartsch.  2  Idaho  (Hasb.)  636,  23 
Paa  82.  It  is  impossible  to  prescribe  anj 
definite  rule  applicable  to  every  case  ut  prop- 
erty pledged  as  odlateral  security ;  eai^  case 
must  be  determined  by  the  attendant  facta 
and  drcnm stances,  rather  than  by  any  iron- 
clad rale ;  but,  In  view  of  the  peculiar  cir- 
cumstances  surrounding  this  case,  it  would 
have  been  eminently  proper  fbr  the  conrt  to 
luve  given  this  instruction. 

[I]  The  next  error  that  we  will  consider  re- 
lates to  the  refusal  of  the  eoart  to  admit  cer- 
tain evidence  offered  by  the  appellant  touch- 
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Ing  tbe  dlsposltloii  of  the  collateral  secartty 
sent  to  Soblnson  by  the  bank  and  by  Bobin- 
son  diverted.  There  Is  evidence  In  the  record 
which  shows  that  tbese  collateral  notes  had 
been  used  by  Robinson  for  the  express  pur- 
pose of  protecting  the  business  Interests  of 
the  respondent  and  Robinson.  If  this  was 
true,  and  the  respondent  had,  In  truth  and  In 
fact,  received  the  benefits  of  the  collateral 
security  eitber  tn  whole  or  In  part  by  the  pay- 
ment of  certain  debts  that  were  liens  on  the 
property  formerly  owned  by  respondent  and 
Robinson,  and  out  of  which  respondent  ex- 
pected to  realize  upon  the  collateral  notes,  ap- 
pellant should  have  been  permitted  to  intro- 
duce any  testimony  that  might  establish  the 
application  of  the  proceeds  of  the  collateral 
notes  to  the  benefit  of  the  respondent  This 
testimony  would  have  been  admissible,  if  for 
no  other  reason  than  for  the  purpose  of  Te- 
docing  damages. 

[II  We  are  of  the  opinion  that  the  court 
erred  In  admitting  respondent's  exhibit  No. 
16,  a  letter  of  August  1,  1912,  written  by  Ta- 
t>er  to  Wolf.  Tbls  letter  was  self-serving  and 
immaterial.  It  had  reference  to  a  business 
transaction  that  had  been  for  some  consider- 
able time  closed  and  fully  settled. 

We  do  not  think  It  necessary  to  discuss 
each  of  the  remaining  17  assignments  of  er- 
ror separately.  They  are  based  upon  the  re- 
fusal of  the  court  to  grant  appellant's  motion 
to  strike  out  all  of  the  testimony  ofTered  by 
respondent  in  support  of  the  aCarmatlve  al- 
legations of  his  aiiswer  and  the  refusal  of 
the  court  to  grant  appellant's  motion  for  a 
nonsuit  at  the  conclusion  of  the  Introduction 
of  testimony  by  respondent  in  support  of  his 
counterclaim.  We  do  not  think  the  court 
erred  in  refusing  to  strike  out  the  testimony 
offered  by  respondent  In  support  of  the  aflBrm- 
atlve  allegations  in  his  answer. 

The  serious  question  that  confronts  us  in 
this  case  Is:  Was  there  snfiSclcnt  evidence  to 
Justify  the  court  In  submitting  this  case  to 
the  Jury  after  all  of  the  testimony  was  re- 
ceived In  support  of  the  affirmative  allega- 
tions of  the  answer  and  counterclaim  of  re- 
spondent? It  appears  that  the  res[>ondent, 
prior  to  his  execution  of  the  two  notes  given 
to  the  Exchange  Bank  in  the  year  1908,  had 
entered  into  a  contract  in  the  year  190T  with 
Robinson,  of  Jackson  county.  Mo.,  whereby 
they  purchased  some  laud  In  Kansas  City  for 
f6,600.  Taber  furnished  the  money  for  said 
purchase  as  his  part  of  the  enterprise.  Rob- 
inson was  to  furnish  the  material  and  labor 
in  the  erection  and  construction  of  nine  hous- 
es upon  the  lota.  Upon  completion  and  sale 
of  the  houses  and  lots,  Taber  was  to  receive 
$9,200  as  his  share  or  interest  in  the  trans- 
actl(m.  The  evidence  shows  that  they  pro- 
ceeded with  the  contract.  Robinson  procured 
the  material  for  the  erection  of  the  houses 
from  the  Belt  Line  Lumber  Company,  to 
which  company  he  became  Indebted,  and  to 
which  company  the  collaterals  were  snbse* 
qnentlT  tamed  over  In  order  to  avoid  fore- 


closure proceedings  against  the  property. 
This  agreement  provided  that  Robinson 
should  collect  all  deferred  imymeots  for  the 
houses  free  of  charge  and  remit  the  money 
to  Taber.  When  Taber  went  to  the  bank, 
this  was  the  arrangement  that  existed  be- 
tween him  and  Robinson  and,  when  he  made 
the  loan  from  the  bank,  he  explained  to  the 
assistant  cashier.  Wolf,  that  he  had  tbese 
notes  and  the  arrangement  between  Robinson 
and  himself  for  the  collection  of  the  pay- 
ments as  they  became  due,  free  of  charge. 
It  was  Taber  who  made  the  bank  acquainted 
with  Robinson,  who  vouched  for  his  honesty 
and  integrity,  and  who  suggested  that  an  In- 
vestigation of  Robinson's  character  and 
standing  In  the  community  where  be  lived 
shonld  be  made  and  that  he  would  be  a  prop- 
er person  with  whom  to  place  tbese  collateral 
notes  for  collection.  Taber  also  referred 
Wolf  to  one  Hess,  a  witness  In  this  case,  an 
old  acquaintance  of  Wolfs,  wbo,  Taber  said, 
would  substantiate  what  he  had  said  with 
reference  to  Robinson  as  an  additional  rea- 
son why  tbe  collateral  notes  should  be  sent 
to  Robinson  for  collection. 

Taber  signed  a  letter,  Exhibit  J,  addressed 
to  Robinson,  requesting  blm  to  forward  all 
tbe  notes  that  he  had  belonging  to  him  (Ta- 
ber) to  Twin  Falls  for  Indorsement,  and  that 
•he  (Taber)  would  forward  the  same  to  the 
Exchange  Bank  at  Lanark  after  Indorsing 
them,  to  be  by  said  bank  returned  to  Robin- 
son for  collection  In  the  same  manner  as  he 
had  theretofore  done  for  Taber.  Upon  re- 
ceipt of  the  notes  from  Robinson,  Taber 
wrote  Wolf,  of  date  September  21, 1908,  that 
he  had  Just  received  the  notes  from  Robin- 
son ;  that  he  had  Indorsed  the  same  and  sent 
them  for  security ;  that  he  supposed  Robin- 
son had  written  blm  (Wolf)  and  explained  all, 
and  (nrtiier  stated :  "And  he  will  remit  to 
you  from  now  on  the  collections  on  same." 

The  bank  made  statements  from  time  to 
time  to  Taber,  accounted  for  all  payments 
made  through  Robinson,  and  In  numerous 
letters  urged  Taber  to  Insist  that  Robinson 
make  collection  upon  the  collateral  notes  and 
forward  tbe  same  to  the  bank  for  credit 
Taber  was  notified  by  the  bank  repeatedly 
that  Robinson  was  behind  with  the  collec- 
tions. The  bank  Informed  Taber  that  ttiey 
had  requested  Hess  to  call  upon  Robinson, 
and  Insist  upon  the  collections  of  the  collater- 
al notes  being  made.  Taber  wrote  to  Wolf  In 
response  to  these  communications,  and  par- 
ticularly of  date  December  S,  1910,  as  fol- 
lows : 

"Mr.  Guy  Wolfe,  Lanark,  111.— Dear  Sir: 
Tours  rec'd  some  time  ago  in  regard  to  Mr. 
Robinson's  delinmieoce  on  payments.  I  have 
written  him  and  oave  received  no  answer  from 
him.  I  wish  you  would  take  this  In  hand  and 
see  what  yon  can  do  with  blm.  I  wUl  write 
him  again  this  evening. 

"Toura  respectfully,  Geo.  C.  Taber." 

There  are  numerous  com  muni  cations  from 
Taber  to  the  bank  In  which  he  states  that 
be  has  written  Robinson  indstlng  upon  tbe 
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collection  of  tbe  coUateral  notes,  and  re- 
quests tbe  bank,  to  make  arransements  with 
Hess  to  asdst  In  the  collection  of  these  col- 
lateral notes.  In  each  and  all  of  these  com- 
mnnlcationa,  fairly  constmed,  Taber  never 
relinquished  ownership  or  control,  or  bis 
right  to  collect  the  collateral  notes.  It  la 
quite  clear  that  both  Taber  and  the  bank 
were  Industrious  In  their  endeavor  to  bring 
about  tbe  collection  of  these  collateral  notes. 

On  November  21,  1911.  Bobinaon  addresses 
a  letter  to  Taber  at  Twin  Falla,  In  which  he 
informs  Taber  that  the  coUateral  notes  have 
been  diverted.  After  rec^ving  this  informa- 
tion, on  December  25,  IKll.  Taber  left  Twin 
Falls  fbr  Lanark  to  consult  Wc^.  After 
reaching  Lanark  a  settlement  was  finally 
brought  about  between  Bobinaon  and  Taber, 
and  the  notes  received  from  Bobinson  were 
put  up  as  collateral  security  with  tbe  bank 
to  secure  the  payment  of  tbe  obligations  sued 
upon  In  tbis  action.  The  bank,  by  the  ver 
diet  of  tbe  jury,  has  been  held  responsible 
for  the  loss  of  these  collateral  notes,  upon 
the  ground  and  for  tbe  reason,  as  appears 
from  tbe  record,  that  tbe  bank  was  negll- 
gent  in  handling  these  coUateral  notes  and 
tbeir  failure  to  collect  tbe  same.  We  do  not 
think  the  record  supports  this  conclusion. 
Within  two  or  three  months  after  tbe  col- 
lateral notes  were  received  by  Robinson,  be 
diverted  them.  No  effort  upon  the  part  of 
tbe  bank  or  Taber  would  have  resulted  In 
the  recovery  of  these  collateral  notes.  There 
could,  therefore,  be  no  negligence  in  the  col- 
lection of  these  collateral  notes.  Bobinson 
bad  parted  with  them,  and  was  not  in  a  po- 
sition to  collect  the  payments  as  they  became 
due.  Therefore,  If  the  bank  was  negligent 
at  all,  its  negligence  consisted  in  forwarding 
the  notes  to  Robinson  for  collection.  This, 
the  bank  never  would  have  done  if  It  bad  not 
been  for  tbe  conduct  of  Taber,  which  con- 
sisted In  calling  the  bank's  attention  to  Rob- 
inson, recommending  him  as  a  man  capable 
and  honest,  the  proper  person  to  be  Intrusted 
with  the  collection  of  these  notes,  who  would 
perform  the  services  free  of  charge,  and 
calling  the  bank's  attention  to  Hess,  an  old 
acquaintance,  to  verify  what  he  (Taber)  had 
said  with  reference  to  Robinson. 

[4]  "Where  a  party  by  conduct  has  Inti- 
mated that  he  consents  to  an  act  which  has 
been  done  or  will  ofFer  no  opposltton  thereto, 


though  It  could  not  have  been  lawfully  done 
without  bla  consent,  and  be  thereby  induces 
others  to  do  that  from  which  they  otlier- 
wise  nd^t  have,  abstained,  he  cannot  ques- 
tion the  legality  of  the  action  to  Qnb  preju- 
dice of  those  who  have  acted  on  the  fair 
Inference  to  be  drawn  from  bis  conduct" 
Divide  Canal  A  Beservolr  Co.  Tenney 
(Colo)  139  Fac  lUO;  Tmesdail  Ward,  24 
Mich.  U7. 

The  more  consistent  position  to  take  is 
that  Bobinson  was  the  person  Jointly  agreed 
upon  by  Wolf  and  Tabw  to  collect  these 
cidlatraaJl  notes;  that  he  became  the  Joint 
agent  of  both  of  the  parties;  tiiat  b^g  true, 
neither  could  charge  the  other  with  negli- 
gence. This  fact  is  furthw  emphasised  when 
we-  consider  tbe  letters  written  by  Taber 
with  referenoe  to  tliis  transaction,  and  that 
Taber  ratified  the  settiement  made  by  Robin- 
son and  Wolf,  Indorsed  tbe  notes  giv^  by 
R<AlnBon,  and  thus  adjusted  bis  obligations 
vrlth  tbe  bank.  Murdock  v.  Glariie,  90  CaL 
427,  27  Pac  275;  Damon  v.  Waldtenfel,  99 
Gal.  234,  33  Pac.  903. 

[10]  We  think  that  it  was  the  duty  of  the 
court,  after  all  of  the  testimony  had  been 
submitted,  to  have  taken  tbe  case  from  tbe 
Jury  and  directed  that  Judgment  be  entered 
for  the  appellant  Where  a  party  is  enti- 
tled to  have  a  verdict  directed  In  bis  favor 
at  tbe  close  of  the  evidence,  and  the  case  Is 
reversed  on  bis  appeal,  a  new  trial  will  not 
be  granted.  The  case  should  be  remanded 
with  instructions  for  Judgment  to  be  entered 
in  his  favor.  Section  3818,  Bev.  Codes; 
Bemhard  v.  Reeves,  6  Wash.  424,  33  Pac. 
873;  Larson  v.  American  Bridge  Co.,  40 
Wash.  224.  82  Pac.  294.  Ill  Am.  St  Rep.  904. 
"Where  a  party  shows  no  right  to  recover 
*  «  •  under  any  possible  state  of  proof, 
tbe  court  Is  not  bound  to  submit  the  case  to 
a  Jury."  Gorman  v.  Commissioners  of  Boise 
County,  1  Idaho,  655. 

For  tbe  foregoing  reasons,  the  Judgment 
appealed  from  must  be  reversed,  and  the 
cause  Is  hereby  remanded,  with  instructions 
to  tbe  trial  court  to  enter  Judgment  for  tbe 
appellant  as  prayed  for  in  Its  mmplalnt.  In 
accordance  with  the  views  expressed  In  this 
oidnlon.  Costs  are  awarded  to  appellant 

SULLIVAN,  a  J.,  and  MOBGAN.  3^  con- 
cur. 
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STATS  T.  DBISKIUU  ' 
(Sopnme  Ooort  ol  Idaho.  Feb.  8, 1915.) 

OBmRAi.  Law  (8  S68*)— Witnesbeb  (f  317*) 

— Bvidbncb—Res  Gesta— Rape. 

Bekt,  that  the  eTidence  is  sufficient  to  bui>- 
port  the  verdict,  and  that  the  court  did  not  err 
ID  refusing  to  give  certaio  instructioQB. 

[Ed.  Note.— For  other  cases,  see  Criminal 
l4iw.  Cent.  Dig.  I§  806.  812,  814.  815,  821: 
Dec  Dim.  I  368;*  Witneasei,  Cent  I>ig.  H 
1080-10^;  Dee.  Dig.  %  317.*] 

Appeal  from  District  Court,  Nes  Perce 
Comity ;  Edgar  O.  Btftie,  Judigft. 

(^larlea  Drlsklll  was  convicted  of  atatutoty 
rape,  and  appeals.  Affirmed. 

NcNamee  &  Ham,  of-  Lewlston,  for  appel- 
lant J.  H.  Peterson,  Atty.  Gen.,  B.  G.  Davis 
and  T.  C.  Coffin,  Asst  Attys.  Oen.,  and  Miles 
S.  Johnson,  Pros.  Atty.,  ot  Lewlston,  for  the 
State. 

SUIXIVAN,  C  X  The  defendant  was  in- 
dicted and  convicted  of  the  crime  of  statuto- 
ry rape,  and  sentenced  to  an  indeterminate 
term  of  Imprisonment  of  from  five  to  t^ 
years  in  the  state  penitentiary.  A  motion  for 
a  new  trial  was  denied  and  this  appeal  la 
fiom  tbe  judgment  and  order  denying  a  new 
trial. 

Fifteen  errors  are  assigned  which  go  to  the 
admission  of  certain  evidence,  the  refusal  of 
the,  court  to  give  certain  requited  instruc- 
tloos,  and  In  permitting  the  prosecuting  at- 
torney to  make  certain  statements  during  his 
argument  to  the  jury,  the  insufficiency  of  tbe 
evidence,  and  tlie  impeadiment  of  Qie  prose- 
cutrix. 

After  an  examination  of  the  record,  we  are 
fully  satisfied  that  tbe  evidence  la  sufficient 
to  snpport  the  verdict,  and  that  the  court 
did  not  err  In  tbe  admission  of  evidence. 
There  was  a  sufficient  corroboration  ct  the 
testimony  of  the  prosecutrix. 

Tbe  action  of  the  court  in  permitting  a 
witness  on  behalf  of  the  state  to  testify  that 
she  had  sexual  intercourse  with  the  defend- 
ant within  a  very  few  minutes  after  he  bad 
had  Intercourse  with  the  prosecutrix  is  as- 
signed as  error.  It  appears  that  said  witness 
and  the  prosecutrix  went  to  a  bam  with  tbe 
defendant  and  another  young  man,  and  there 
the  acts  referred  to  were  committed,  and 
that  after  tbe  defendant  had  had  Intercourse 
with  the  prosecutrix  it  was  suggested  that 
tbe  young  men  change  gfrls,  and  thereupon 
tbe  change  was  made  and  the  defendant  had 
Intercourse  with  tbe  other  girl,  and  the  rec- 
ord shows  that  such  acts  were  not  more  than 
15  minutes  apart.  Being  so  close  together, 
and  really  a  part  of  the  res  gestae,  the  court 
did  not  err  in  admitting  the  evidence  refer- 
red to. 

After  an  examination  of  tbe  instructions 
requested  by  tbe  defendant  and  refused  by 
tbe  court,  we  axe  saUsfled  tltat  the  court  did 
not  err  in  refnsliig  to  give  said  InstmctlonB. 


As  to  tbe  impea<^ent  of  the  prosecutrix 
and  to  what  extent  tbe  jnry  would  give 
credence  to  ber  testimony,  that  was  tot  the 
Jury  to  determine,  and  we  do  not  tbink.  If 
the  jury  believed  the  prosecutrix  bad  made 
contradictory  statements,  Oiey  most  ot  neces- 
sity reject  all  of  her  evidence  as  untruet  The 
jury  evidently  ctmctuded  from  all  of  the  evi- 
dence that  Oie  defendant  was  golltj  ct  the 
crime  dttarged  beyond  a  reasonable  donbt, 
and  we  think  all  of  the  evidence,  takax  to- 
gether,  would  justi^  that  ccmcluslon. 

Aa  to  the  remarks  made  by  the  prosecuting 
attorn^  In  Us  argument  to  the  jury,  we  do 
not  think  there  was  sufficient  error  in  those 
remarks  to  warrant  a  reversal  of  the  jndg- 
mmt 

Finding  no  reverslhle  error  In  tbe  record, 
the  jndgmmt  most  be  atBrmedt  and  it  Is  so 

OTdered. 

BUDGE  and  MOBGAN,  JJ.»  concur. 


STATE  V.  HOPKINS. 
(Supreme  Court  of  Idaho.    Feb,  6,  191S.) 

1.  Bapk  (S  6S*)— Attempt  to  Ooioai—Bvw- 
noiENOT  or  EVinElTOB. 

The  evidence  In  this  case  examined,  and 

found  to  be  sufficient  to  justify  the  conviction 
of  tbe  defendant  of  the  crime  charged. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  88  78-81 ;  Dec.  Dig.  {  S^*i 

2.  CaiHiKAL  Law  U  572*)— Alibi— Proof— 

SiTIVICIENOX. 

Where. tbe  evidence  adduced  by  the  state 
tends  to  show  that  a  crime  was  committed  dur- 
ing a  two  weeks'  vacation  in  school  at  the 
ChristmaB  holiday  seaBOO,  and  does  not  fix  the 
date  more  definitely  than  that,  and  where  the 
defendant  relies  upon  an  alibi  and  produces  ev- 
idence tendinc  to  show  hia  whereabouts  from 
December  24tii  to  jEtnuary  1st,  inclusive,  and 
that  be  was  not  at  the  place  where  tbe  evidence 
produced  by  the  state  tends  to  show  tbe  crime 
was  committed,  but  produces  no  evidence  tend- 
ing to  show  bis  whereabouts  during  the  remain- 
der of  the  two  weeks  in  question,  the  Jury  is 
justified  in  reaching  the  conclusion  tba^  the 
alibi  relied  on  was  not  established. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  Sf  1268,  128SK1291 ;  Dec.  tttg. 
g  572.*1 

3.  CaiMrNAL  Law  (J  1159*)— Appbal— Veb- 

DICT— CONFLICTIN  O  EJVIDENCE. 

Where  tbere  is  a  substantial  confiict  in  the 
evidence  and  the  evidence  taken  as  a  whole  Is 
sufficient  to  sustain  the  verdict,  the  verdict  will 
not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S»  S074-3083;  Dec.  Dig.  8 
1159.*] 

4.  Cbihinai.  Law  ({  1137*)— Appeal— Waiv- 
es OF  Ebbob— Admission  of  Evidence. 

Where  a  party  to  en  action  does  not  object 
to  a  qaestion  propounded  to  a  witness,  or,  hav- 
ing objected,  expressly  gives  consent  that  tbe 
question  may  be  answered,  error  cannot  be 
predicated  upon  tbe  action  of  the  court  in  ad- 
mitting the  testimony,  nor  upon  the  refusal  of 
the  court  to  strike  out  the  answer  if  it  is  re- 
sponsive to  the  question. 

lEd.  Note.— For  other  case^  see  Criminal 
IjHr^^Oent.  Dig.  H  3007-3010;  Dee.  Dig.  8 
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Appeal  from  District  Conrt,  Fremont  Coun- 
ty ;  James  O.  Gwlnn,  Judge. 

Daniel  H.  Hopkins  was  oonvlcted  of  an 
attempt  to  OHnmit  tajfe,  and  appeals.  Af- 
firmed. 

John  A.  Basle7,  ot  Montpeller,  for  appel- 
iuit  J.  H.  Peterson,  Atty.  Oen.,  B.  O.  DstIs 
and  T.  O.  Ooflbi,  Asst  Attys.  GeiL,  and  A.  H. 
MeConnell  and  B.  H.  Miller,  both  of  Bt  An- 
thony, for  the  States 

MORGAN,  J.  In  this  case  the  appellant 
was  convicted  of  the  crime  of  assault  with 
intent  to  commit  rape.  The  trial  resulted 
In  a  Terdict  of  guilty,  upon  which  a  Judg- 
ment of  conviction  was  made  and  entered, 
from  which  Judgment,  and  from  an  order 
of  the  court  denying  bts  motion  for  a  new 
trial,  this  appeal  was  taken. 

In  his  brief  upon  appeal  and  in  his  oral 
argument  counsel  for  the  appellant  relies 
upon  four  assignments  of  error,  in  substance 
as  follows:  First  That  the  evidence  is  in- 
sufficient to  support  the  verdict  and  Judg- 
ment Second.  That  the  verdict  was  ren- 
dered by  the  Jury  on  account  of  bias  and 
prejudice  against  this  class  of  cases,  and 
the  additional  reason  that  the  court  permit- 
ted, over  the  objection  of  the  appellant,  the 
respondent  to  show  that  the  appellant  had 
been  found  guilty  of  the  offense  charged  in 
this  case  by  a  tribunal  of  the  church  of 
which  he  was  a  member.  Third.  That  the 
appellant  proved  a  full  and  complete  alibi. 
Fourth.  That  there  is  no  evidence  to  cor- 
roborate the  prosecutrix,  and  she  is  contra- 
dicted by  the  facta  and  circumstances  prov- 
ed by  the  appellant 

The  first,  third,  and  fourth  assignments 
of  error,  and  the  first  portion  of  the  second, 
may  be  considered  together  as  denying  the 
sufficiency  of  the  evidence.  The  latter  por- 
tion of  the  second  assignment  will  be  consid- 
ered separately  as  relating  to  the  admis- 
sibility of  evidence. 

^11,  2]  We  will  first  consider  the  evidence 
which  affects  the  alibi  relied  upon  by  the 
appellant  The  testimony  of  the  prosecutrix 
shows  that  she  attended  school  during  the 
school  year  of  1911  and  1912;  that  there 
was  a  vacation,  or  holiday  period,  at  Christ- 
mas time,  of  two  weeks;  that  the  crime 
of  which  the  appellant  was  convicted  was 
committed  during  this  vacation  period,  at  a 
haystack  in  appellant's  field  some  distance 
from  the  house.  The  prosecutrix  further 
testified  that  she  was  unable  to  give  the 
exact  date  of  the  assault  upon  her,  nor  to 
fix  the  time  any  closer  than  that  It  occurred 
at  about  noon  on  a  day  during  this  two 
weeks'  vacation  in  school. 

The  defendant  testified  as  to  his  where- 
abouts from  the  24th  of  December.  1911,  to 
and  including  January  1,  1912,  and  he  pro- 
duced the  testimony  of  a  number  <Mt  wlt- 
neaaes  to  corroborate  his  testimony  as  to 
Us  whereabouts,  and  that  he  was  not  at  the 


place  where  the  prosecutrix  teetlfled  the 
crime  was  committed  upon  and  between  said 
dates.  Since  the  testimony  of  the  prosecu- 
trix does  not  fix  the  date  ot  the  commis- 
sion of  the  crime  upon  a  day  between  De- 
cember 24,  1911,  and  January  1,  1912,  in- 
clusive, but  does  fix  it  as  having  occurred  on 
a  day  during  the  Christmas  holidays  of  two 
weeks'  duration,  it  readily  appears  that  the 
Jury  was  Justified  in  reaching  the  conclusion 
that  the  allhl  relied  upon  by  the  appellant 
was  not  establlBhed. 

[3]  Upon  many  material  points  In  tbeir 
testimony  the  prosecutrix  and  the  appel- 
lant contradict  each  other.  The  prosecutrix 
testified  that  on  the  occasion  of  the  assault 
the  appellant  and  herself  bad  gone  in  a  sled 
to  a  haystack  for  a  load  of  hay.  The  ap- 
pellant testified,  and  In  this  he  Is  corroborat- 
ed by  other  witnesses,  that  he  did  nut  be- 
gin to  haul  hay  from  the  stack  In  question 
until  late  in  January,  1912,  and  that  dur- 
ing the  holiday  season  of  1911  and  1912 
no  road  was  broken  through  the  snow  to  the 
haystack.  In  this  be  is,  however,  contra- 
dicted by  testimony  other  than  tiiat  of  the 
prosecutrix. 

"Where  there  Is  a  substantial  confiict  in  the 
evidence,  and  the  evidence  taken  as  a  whole 
is  sufficient  to  sustain  the  verdict,  the  verdict 
win  not  be  disturbed."  State  v.  Downing,  23 
Idaho,  540.  130  Pac  461. 

It  Is  true  there  are  some  discrepances  be- 
tween the  testimony  given  by  the  prosecu- 
trix at  the  trial  and  that  given  by  her  at  the 
preliminary  examination;  but  these  may 
be  accounted  for,  to  a  considerable  extent  at 
least,  upon  the  theory  that  she  misunder- 
stood certain  ctuestions  propounded  to  her  at 
the  preliminary  examination. 

This  court  In  the  recent  case  of  State  v. 
Drisklll,  145  Pac.  1095,  commenting  upon  the 
effect  of  contradictory  statements  made  by 
a  prosecntlnff  witness  in  a  case  of  tills  Und, 
said: 

"As  to  the  impeachment  of  the  proaecotrix 
and  to  what  extent  the  Jury  would  give  cre- 
dence to  her  testimony,  that  was  for  the  jury  to 
determine,  and  we  do  not  think.  If  the  jury  be- 
lieved the  prosecutrix  had  made  contradictory 
statements,  they  must  of  necesdty  reject  all  of 
her  evidence  as  untrue." 

The  evidence  in  this  case,  considered  In  Its 
entirety,  is  amply  sufficient  to  Justify  the 
Jury  in  reaching  the  con<dusion  expressed 
In  its  verdict 

[4]  Had  the  trial  court,  as  charged  In  the 
second  assignment  of  error,  over  the  objec- 
tion of  the  defendant,  permitted  the  state 
to  show  that  the  appellant  had  beea  tried 
and  found  guilty  by  a  tribunal  ot  his  chordi, 
Budh  action  upon  the  part  of  the  court  would 
have  been  reversible  error.  A  careful  exam- 
ination, however,  disdoses  that  the  said  sec- 
ond assignment  ot  error  Is  not  borne  out 
the  record. 

Mention  ot  this  chur6h  trial  is  first  toond 
In  the  testimony  ot  the  witness  Alfred  Ban- 
sen,  and  occurs  in  the  mm  oinmlnstlnn  ot 


Digitized  by  Google 


Idaho) 


STATB  T.  AMERICAIT  8UBETT  00. 


1097 


the  said  witness  by  the  attorney  for  the  ap- 
pellant The  witness  was  asked  If  a  com- 
plaint had  been  filed  against  the  defendant 
with  the  church  authorities,  and,  having  an- 
swered In  the  afflrmative,  he  was  asked 
whether  he  made  a  certain  statement  on  the 
occasion  of  the  church  trial  as  to  his  mo- 
tlves  In  commencing  the  church  proceedings 
and  this  case.  Upon  redirect  examination 
counsel  for  the  state  asked  the  wltue^  as  to 
the  result  of  the  church  trial,  whereupon 
counsel  for  the  appellant  said:  "Object  to 
that,  if  the  court  please — oh,  well,  go  ahead." 
Thereafter,  upon  recross-examlnation  of  the 
witness,  Hansen,  counsel  for  appellant  went 
Into  the  question  of  the  proceedings  In  the 
church  hearing  and  the  result  thereof  at  con- 
siderable length.  Upon  direct  examination 
of  the  appellant,  this  church  trial  was  re- 
ferred to,  and  upon  his  cross-examination  it 
was  Inquired  into  by  counsel  for  the  respond' 
ent  without  objection  upon  the  part  of  the 
appellant  or  his  counsel,  and  upon  his  redi- 
rect examination  it  was  farther  Inquired 
Into. 

Where  a  par^  to  an  action  does  not  ob- 
ject to  a  question  propounded  to  a  witness, 
ox,  having  objected,  expressly  gives  consent 
that  the  question  may  be  answered,  error 
cannot  be  predicated  upon  the  action  of  the 
court  In  admitting  the  testimony,  nor  upon 
the  refusal  of  the  court  to  strike  out  the 
answer,  if  it  ia  responsive  to  the  question, 
and  the-  answer  of  the  witness  Hansen  was 
req^ondve. 

The  Judgment  appealed  from  Is  affirmed. 

SULLIVAN,  O.  J.,  and  BUDGE,  X,  con- 
cur. 


STATE,  for  Use  of  MILLS  «t  al.  t.  AMERI- 
CAN SURETY  CO.  OP  NEW  YORK. 
(Supreme  Court  of  Idaho.    Dec.  14,  1914.  On 
Petition  for  Rehearing.  Feb.  4,  1915.) 

1.  JtJDGMENT  a  120*)— DBFAULT-BNTBT— Va- 

UDirrT. 

^liere  a  defendant  has  Iteen  sued  in  a  state 

court,  and  summons  has  been  served  upon  bim, 
and,  prior  to  the  expiration  of  the  term  within 
which  he  is  required  to  answer  under  the  stat- 
vte  and  without  appearing  or  answering,  he  files 
a  petition  for  a  removal  to  the  federal  court,  and 
an  order  denying  the  removal  is  made  by  the 
state  court,  and  the  record  is  thereafter  trans- 
ferred by  the  defendant  to  the  federal  court, 
when^  on  motion  In  tba  latter  conrt,  the  cause 
is  remanded  to  the  state  court  for  want  of  juris- 
diction in  the  federal  court,  and  the  clerk  of  the 
district  court  enters  the  default  of  the  defend- 
ant for  failure  to  appear  and  answer,  held,  that 
the  action  of  the  clerk  in  entering  the  default 
of  the  defendant  is  regular  and  valid  and  with- 
in the  authority  and  direction  of  sections  4140 
and  4360,  Rev.  Codes,  and  that  such  default 
is  not  void  for  want  of  juriadictlon. 

[Ed.  Note.— For  other  oases,  see  Judgment, 
Cent.  Dig.  S  210;  Dec.  Dig.  1  330.*} 

2.  jDDOMKIfT    (8  126*)— EWTBT— DOTAULT. 

Where  the  default  has  been  entered  by  the 
clerk  against  the  defendant,  as  was  done  in  this 
case,  the  court  has  jurisdiction  to  bear  the 


S roofs  submitted  by  Uie  pl^tlff  and  to  enter 
idgment  thereon. 

[Ed.  Note^For  otiier  cases,  see  Judnoent 
Cent.  Dig.  II  228,  224.  22fr%;  Dee.  Dig.  | 
126.*] 

3.  JuDQifENT  (I  143*)— Dbfaclt— Motion  to 
Vacate— Gbounds—Mibtakb  of  Law. 

Under  the  above  facts,  where  the  defendant 
moves  to  have  the  default  vacated  on  the  ground 
of  inadvertence,  surprise,  or  excusable  neglect, 
held,  that  under  the  excuse  presented  and  the 
facts  of  tlus  case,  as  shown  by  the  record,  the 
trial  court  did  not  err  In  refusing  to  set  aside 
said  default. 

[Ed.  Note.— For  other  cases,  see  Jndnuent, 
Cent  Dig.  H  269.  270,  272-291 ;  Dec.  Dig.  I 
143.*] 

4.  Plkadxno  (S  80*)— AnswxB— Tna  voa  Fzz.- 
iNQ — Extension. 

Section  4140,  Rev.  Codes,  fixes  the  time 
within  which  a  defendant  shall  appear  and  an< 
Bwer,  and  the  fact  that,  prior  to  the  expiration 
of  that  time,  the  defendant  undertook  to  have 
the  cause  removed  to  the  federal  court,  and  it 
was  thereafter  remanded,  such  action  on  the 
part  of  the  defendant  to  change  the  forum  will 
not  serve  to  extend  the  time  for  answer  in  the 
state  court  and  will  not  rdleve  the  defendant 
from  a  duault  which  It  thus  allows  to  be  en- 
tered against  It 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  ||  172-178;  Dec.  Dig.  B  8S.*1 

5.  AFPSARANca  ^  8*)— What  CoNBtmrrEo— 
PrrmoN  and  Bond  roa  Rxuovax.. 

The  filing  of  a  petition  and  bond  for  a  re- 
moval to  the  federal  court  is  not  an  appearance 
in  the  state  court,  under  the  provisions  ot  the 
Revised  Codes  of  Idaho. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  H  2»-41 ;  Dec  Dig.  }  a* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Appearance.] 

6.  Removal  or  Causes  ($  66*)— Fbocbbdinqb 
— Teansteb  or  JimisDiaTioN. 

When  a  defendant  attempts  to  remove  an 
action  which  he  Is  not  entitled  to  remove,  and 
the  state  court  refuses  to  surrender  its  jurisdic- 
tion, the  state  court  may  proceed  with  the  cause, 
and  its  subsequent  proceedings  are  valid. 

[Ed.  Note.— For  other  eases,  see  Removal  of 
Causes,  Gent  Dig.  ||  204,  206;  Dec.  Dig.  1 
95.*] 

7.  JuDauNT  d  t20*>— Detault— Entbt— Ya- 

IJDITT. 

Held,  under  the  facta  ol  tills  case,  that  the 
default  was  not  prematurely  altered. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  I  210;  Dec.  Dig.  |  120.*] 

8.  Banes  and  Banking  (i  17*)— Exaiuna- 
TioN— Duty  of  Bank  Exauinee, 

The  Legislature,  in  enacting  section  8001, 
Rev.  Codes,  making  It  the  duty  of  the  bank  com- 
missioner to  make  an  examination  of  state 
hanks,  imposed  such  duty  for  the  benefit  and 
protection  of  the  d^ositors  as  well  as  the  pub- 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  21,  22  ;  Dec.  Dig.  1 17.*] 

9.  Banks  and  BANKnra  (|  17*)— Bane  Ook- 

UISaiONKE— PSBSONAL  lilABIUlT. 

A  bank  commissioner,  in  the  exercise  of  dis- 
cretionary duties,  is  not  responsible  to  any  one 
receiving  an  injury  through  a  breach  of  his  offi- 
dal  du^,  udIms  ne  acts  maliciously  and  will- 
fully wrong  or  clearly  abuses  his  discretion  to 
the  extent  of  acting  onfalthfaBy  and  in  baA 
faith. 

[Ed.  Note.— For  other  eases,  see  Banks  and 

Banking.  Cent  Dig.  U  21, 22;  Dec.  Dig.  1 17.*] 
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10.  Banks  and  Bankino  (il'7*)~-BAHK  Gou- 

MI88IONEB  —    OFFICXAI.    BOND   —  ACTION 

Against  Suutt— PBEUinNAST  Dbtbbhina- 

TION. 

In  an  acdon  b;  an  iDjuT«d  party  against 
the  snrety  on  tb«  bond  of  the  bank  commissioner 
executed  ander  aection  101,  Rev.  Codes,  for  fail- 
ure of  eaid  commissioner  to  feithfull;  perform 
bis  duty,  it  ia  not  necessary  to  first  proceed  and 
Iiave  the  damages  of  the  injured  party  adjudged 
against  the  eomtnlsBioner. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  g|  21. 22;  Dec.  Dig.  f  17.*] 

11.  Banks  and  Bankino  (5  17*)— Bank  Com- 
iussioneb's  Bond— Action — Pabties. 

Under  a  joint  and  several  bond  executed 
pursuant  to  section  191,  Rev.  Codes,  it  is  not 
necessary  to  sae  Jointly  the  principal  and  snre- 
ty, but  suit  may  be  maintained  ngainst  either 
severally. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  S8  21,  22 ;  Dec.  Dig.  8  17.*] 

12.  Bankb  and  Bankino  (f  17*)— Bank  Ook- 
UsazoNKB'B  Bond  —  Gompulxnt  —  Sum- 

OIBNCT. 

Held,  that  the  complaint  herein  states  a 
cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  f|  ^722;  Dee.  Dig.  | 

17.  *] 

18.  WoBDs  AND  Pebases— "CNFArraruixT" 

— "IMPBOPXBLT"— "IlLEG  AIXT. " 

The  word  "unfaithfully"  aigni&es  bad  faith. 
The  word  "improperly"  implies  such  conduct  as 
a  man  of  ordinary  and  reasonable  care  and  pru- 
dence would  notrjander  the  circumstances,  have 
be«n  guilty  of.  The  word  "illegally"  means  un- 
lawfully and  contrary  to  law  (citing  Words  and 
Phrases,  Unfaithfully;  see  also  Words  and 
Phrases,  First  and  Second  Series,  Illegal). 
14.  Banks  and  Banking  (J  77*)— Bank  Oom- 

MIBSIONEB  —  INSOLVENCT  —  RKCEIVEBS  — 

"May." 

The  word  "may,"  as  used  in  Rev.  Codes,  { 
3006,  providing  that,  when  the  bank  commis- 
sioner has  reasonable  cause  to  consider  a  bank 
insolvent,  he  may  immediately  apply  for  a  re- 
ceiver, must  be  construed  to  mean  "must,"  where 
to  construe  it  otherwise  would  give  the  bunk 
commissioner  such  an  absolute  power  that  he 
would  be  incapable  of  an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Gent  Dig.  H  165-176^ ;  Dec.  Dig.  | 
77.* 

For  oHier  deSnltions.  see  Words  and  Phrases, 
First  and  Second  Series,  May.] 

Appeal  from  District  Court,  Blaine  Coiiii>- 
ty ;  Edward  A.  Walters,  Judge. 

Actl<Hi  by  the  State,  to  and  for  the  use  and 
benefit  of  Clara  Mills  and  others,  against  the 
American  Snrety  Company  of  New  York. 
From  Judgment  for  plaintlfF,  defendant  ap- 
peals. Affirmed. 

Richards  &  Haga  and  McKeen  F.  Morrow, 
all  of  Boise,  for  appellant  Sullivan  &  Sul- 
livan, of  Boise,  for  respondents.  J.  H.  Peter- 
son, Atty.  Gen.,  for  the  State.  W.  B.  Davld- 
aoa,  ot  Los  Angeles,  CaL,  and  W.  C.  Bristol, 
of  Portland,  Or.,  amid  coxise. 

TBUITT,  X  This  actlcm  was  brought  by 
tlw  state  of  Zdalio  tor  the  use  and  benefit  of 
55  depositors,  or  their  assignees,  in  tlie  Idalio 
State  Bank  at  Halley,  against  the  American 
Surety  Company  of  Nev  Twk,  as  suretjr  cm 


the  bond  of  William  Q.  Cruse,  former  bank 
commisslotter  ot  tba  state  of  Idaho,  for  tbe 
failure  of  said  Cruse  to  faithfully  discbarge 
tbe  duties  of  his  office.  Said  depositors  are 
Bm<Hig  those  who  made  deposits  during  the 
last  four  monttis  tbe  bank  was  open,  and 
subsequent  to  the  time  said  Cruse  lia'd  knowl- 
edge of  its  unsafe  and  insolvent  cwdltion, 
and  snbseauent  to  May  12, 1910,  which  latter 
date  was  one  year  after  said  bank  commis- 
sioner's last  examination  of  s^d  bank. 

It  Is  not  claimed  in  this  action  that  the  de- 
posits of  these  depositors  or  oUier  depositors 
prior  to  May  12,  1910,  could  be  recovered. 
On  May  16^  1909,  a  bond  was  executed  by 
said  William  O.  Cruse,  as  principal,  and  the 
American  Snrety  Company  of  New  York,  as 
surety,  as  required  by  section  191,  Idaho  Rer, 
Codes,  conditioned  as  follows: 

"Now,  therefore,  if  the  said  William  Q.  Cruse 
shall  well,  faithfully  and  imparttally  discharge 
the  duties  of  his  office  and  pay  over  to  the  per- 
son, entitled  by  law  to  receive  it  all  money 
coming  into  his  hands  by  virtue  of  his  ot&c& 
and  that  be  will  pay  any  and  all  damages  and 
costs  that  may  be  urged  against  tiim.  under  the 
provisions  of  chapter  12,  tit.  2,  Political  Code, 
and  chapter  18,  tit  4,  of  the  Civil  Code  <tf 
Idaho,  and  shaU  well  and  truly  perform  all  the 
duties  of  such  office  required  by  an^  law  to  be 
enacted  subsequent  to  the  execution  of  this 
bond,  then  this  obligation  to  be  void,  otherwise 
to  remain  in  full  force  and  effect" 

The  plaintiff  to  and  for  the  use  <^  certain 
parties  claims  the  right  to  bring  this  action 
under  seetloa  295,  Rev.  Codes,  which  Is  as 
follows: 

"£>very  official  bond  ezecDted  by  any  officer 
pursuant  to  law,  is  ia  force  and  oDligatory  up- 
on the  principal  and  sureties  ther«n  to  and 

for  the  state  of  Idaho,  and  to  and  for  the  use 
and  benefit  of  all  persons  who  may  be  injured 
or  aggrieved  by  the  wrongful  act  or  default  of 
such  officer  in  his  official  capacity,  and  any  per- 
son BO  injured  or  aggrieved  may  bring  suit  on 
such  bond,  in  his  own  name,  wluiout  an  assign- 
ment thereof." 

It  Is  alleged  In  the  complaint  that  on  Au- 
gust 81, 1910,  the  Idaho  State  Bank  of  Hatley 
dosed  its  doors  and  suspended  payment,  and 
had  been  unable  to  meet  the  demands  of  Its 
credltOTS,  uid  has  been  in  the  hands  of  a  re- 
celTer  ever  since ;  that  William  G.  Cruse  was 
appointed  state  bank  commissioner  oo  March 
6,  1900;  that  said  Ornse  and  the  American 
Sure^  Company  executed  a  bond  conditioned 
as  required  by  said  sectloB  191,  Rer.  Codes. 

The  seventh  and  eighth  para^mphs  oC  said 
complaint  are  as  follows: 

"VII.  That,  under  the  provisions  of  chapter 
12,  tit  4,  of  the  Civil  Code  of  Idaho,  it  was, 
among  other  things,  provided  that  it  shall  be 
the  duty  of  the  baok  commissioner,  when  be 
shall  deem  it  necessary,  and  at  least  once  In 
each  year,  without  previous  notice,  to  visit  and 
make  complete  report  and  examination  of  the 
affairs  of  each  bank  falling  within  the  provi- 
sions of  said  chapter,  which  included  the  said 
Idaho  Sute  Bank. 

"VIII.  That  notwithstanding  tbe  obligations 
of  said  bond,  the  said  William  G.  Cruse,  after 
tbe  making  of  said  bond  and  during  and  before 
the  expiration  of  his  said  office,  as  aforesaid,  did 
not  mil,  fai^ully,  and  impartially  discbarge 
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the  duties  of  his  said  ofDce,  according  to  law 
and  tlie  provisions  of  said  chapter,  nor  did  he 
obsarr^  fulfill,  and  perform  the  said  conditions 
of  said  bond,  but,  on  the  contrary,  he  wholly 
failed,  neglected,  omitted,  and  refused  so  to  do, 
and  acted  unfaithfully,  improperly  and  Illegal- 
ly in  this :  First,  that  said  W.  O.  Grnse  did  not, 
at  least  once  in  each  year  during  his  said  term 
of  office,  witbont  notice,  visit  and  make  a  com- 
plete report  and  examination  of  the  affairs  of 
said  bank,  as  he  made  an  examination  on  the 
12th  day  of  May,  1909,  and  did  not  thereafter 
visit  and  make  another  examination  thereof  un- 
til the  81«t  day  of  August,  1910.  the  day  be 
cansed  said  bank  to  close  its  doora  and  suspend 
payment ;  second,  that,  further,  on  or  about  the 
12tb  day  of  May,  1910,  and  for  some  time  prior 
thereto,  said  William  O.  Cruae  bad  knowledge 
of  tbe  unsafe  condition  of  said  bank,  and  that 
the  same  was  being  conducted  contrary  to  the 
provisions  of  said  chapter  13,  tit.  4,  of  the 
Civil  Code  of  Idaho,  ana  that  the  books  and  ac- 
counts of  said  bank  were  being  falsified,  which 
should  liave  caused  him  to  deem  it  necessary 
to  visit  and  make  a  complete  report  and  ex- 
amination of  its  affairs,  but,  nevertheless,  he 
failed,  neglected  and  omitted  so  to  do." 

It  Is  also  alleged  In  said  comiilaint  Uiat  if 
said  Cru&e  had  at  least  once  in  eadb  year, 
and  when  he  had  cause  to  deem  it  necessary, 
made  an  examination  of  said  bank,  he  would 
have  found  that  it  had  been  and  was  tben 
guilty  of  vl  (bating  each  and  every  duty  and 
requirement  prescribed  by  oar  banking  laws, 
and  would  have  found  that  the  books  were 
then  falsified  in  many  Items  and  aocounts, 
these  Items  beinp  spedfically  enumerated, 
and  that  he  would  have  then  and  there  found 
reasonable  cause  to  consl^  said  bank  In- 
Sfdvent;  that  when  he  had  found  sudi  a  ocm- 
dltion,  which  he  would  hara  found  had  he 
made  an  examination.  It  would  have  been 
obligatory  upon  him,  In  the  discharge  ci  his 
duties,  to  hare  closed  said  bank  and  applied 
Immedtotely  in  his  official  capacity  for  the 
appointment  of  a  receiver  of  said  bank ;  that, 
1^  rrason  of  the  failure  of  said  Cruse  to 
faithfully  and  impartially  discharge  his  du- 
ties, certain  d^iXMitcm,  for  whose  boieflt  this 
action  was  brought,  who  had  deposited  cer- 
tain soma  in  aald  bank  subsequent  to  May  12, 
1910,  suffered  loss  and  damage  in  certain 
specified  amounts  by  reason  of  tbe  failure, 
tt^ect,  and  wulsslon  of  said  Cruse  to  faitb- 
fully  and  impartially  discharge  the  duties  ol 
his  offlc&  Then  followed  the  usual  aUega- 
ttons  of  ownership  of  the  amount  in  contro- 
versy, and  the  demand,  and  that  the  sums 
had  not  been  paid;  that  no  dlvidnids  had 
been  declared  by  any  of  the  recdvers  of  said 
bank;  and  that  the  different  amounts  due 
said  depositors  had  been  wholly  loet  to  them. 

There  are  47  separate  and  distinct  causes 
of  action  stated  tik  said  ccunplaint,  and  eadi 
cause  of  action  is  for  an  amount  less  than 
92,000. 

The  record  In  this  case  shows  that  the  de- 
fendant, before  its  time  for  appearance  had 
expired  in  the  lower  court,  filed  a  petition 
and  bond  for  the  removal  of  said  cause  to 
the  United  States  TMstrlct  Court,  but  did  not 
flle  any  demurrer  or  appearance  In  the  state 
court  therewith,  or  within  the  statutory 


time  allowed  to  plead  in  said  court;  ttiat 
the  time  for  appearance  in  Uie  state  court 
expired  on  October  14,  1012;  that  on  Octo- 
ber 7th  plalntUt  was  served  with  notice  of  a 
motion  for  removal,  and  in  said  notice  the 
plahitifC  was  notified  that  the  defendant 
would,  on  October  14,  1912.  at  1:30  p.  m.,  at 
the  courthouse  in  Halley,  move  for  an  order 
of  removal  of  said  cause  to  the  United  States 
District  Court  ct  Idaha  In  response  to 
said  notice,  counsel  for  plaintiff  went  from 
Boise  to  ^Uley  to  appear  on  the  day  desig- 
nated in  said  notice,  to  protest  against  and 
oppose  an  order  for  said  removal  At  the 
time  noted,  to  wit,  1:30  p.  m.,  of  October 
14di,  counsel  for  plalntift  appeared  before 
the  district  court  at  Hailey,  Idaho.  No  one 
appeared  on  behalf  of  defendant,  and  the 
hearing  npcm  defendant's  motion  was  con- 
tinued at  the  request  of  counsel  for  plaintiff 
until  the  following  day  at  1:30  p.  m.,  for 
the  purpose  of  giving  counsel  for  defendant 
an  opportunity  to  be  present  at  said  hearing. 
Counsel  for  plaintiff  again  appeared  in  said 
court  at  the  time  fixed  for  hearing  said  mo- 
tion on  that  day,  but  no  one  appeared  there- 
in for  the  defendant  The  court  then  heard 
counsel  for  plaintiff,  and,  being  of  the  opin- 
ion that  the  cause  was  not  removable,  it 
made  an  order  denying  the  removal,  a  part 
of  which  order  Is  as  follows: 

"It  is  hereby  ordered  that  the  said  petition 
and  application  on  behalf  of  said  defendant  be, 
and  the  same  is,  hereby  denied.  Upon  request 
of  counsel  for  plaintiff,  it  ib  furtner  ordered 
tliat  this  court,  upon  proper  showing,  will  again 
bear  the  mattw  on  a  motion  of  defendant  to  va- 
cate and  set  aside  the  order  herein  made,  it 
said  motion  be  made  within  proper  time. 

It  thus  appears  that  tbe  plaintiff  could 
have  bad  default  in  said  case  entered  oa 
October  15,  1912,  because  no  appearance  bad 
been  made  by  answer,  demurrer,  or  other- 
wise, in  said  court  at  that  time  by  tbe  de- 
fendant On  October  16tta,  no  appearance  by 
tbe  defendant  having  been  made,  plaintiff 
filed  a  praecipe  for  default,  which  was  duly 
entered  by  the  clerk  of  said  court,  and  there- 
upon Judgment  of  default  was  entered  by 
said  clerk.  On  October  17tb,  three  days 
after  plaintiff  was  noticed  for  the  hearing  on 
removal,  counsel  for  defendant  telegraphed 
or  telephoned  requesting  a  hearing  to  set 
aside  the  order  of  tbe  court  theretofore  made 
denying  the  removal  of  said  'cause,  which 
request  was  granted.  The  matter  was  there- 
after duly  argued  by  respective  counsel,  and 
at  the  close  thereof  counsel  for  plaintiff,  in 
tbe  presence  of  counsel  for  defendant,  stat- 
ed in  open  court  that  a  default  had  already 
been  entered  by  the  clerk  In  said  case. 

The  court  on  October  30th  refused  to  alter 
its  former  order  of  October  15th  or  to  set 
the  same  aside,  and  an  order  to  this  effect 
was  thereafter  duly  entered.  The  defend- 
ant then  proceeded  on  October  28th  and  filed 
Its  record  of  removal  of  said  cause  in  the 
United  States  District  Court.  The  plaintiff 
thereupon  moved  to  remand  to  tbe  state 
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court,  which  matlonwas  granted  by  the  Unit- 
ed States  District  Goart,  and  an  order  to 
that  effect  transmitted  and  filed  in  said  fed- 
eral court  on  D6beniber  10,  1912.  On  De- 
cember 10,  1912,  after  the  United  States 
court  had  remanded  said  cause,  and  after 
the  state  court  had  refused  to  set  aside  the 
default  therein,  and  57  days  after  its  time 
bad  expired  to  appear  in  the  state  court,  be- 
ing 97  days  after  defendant  was  served,  for 
the  first  time  It  entered  its  appearance  In 
the  state  court  hj  filing  a  demurrer.  On 
December  10,  1012,  the  defendant,  besides 
going  on  with  its  removal  proceedings  in 
the  United  States  District  Court,  filed  a  mo- 
tion In  the  state  court  to  set  aside  said  de- 
fault A  hearing  was  bad  on  said  motion  on 
November  9.  1912,  and  the  court  on  Decem- 
ber 11th  refused  to  set  aside  the  default  of 
the  clerk,  but  granted  the  motion  of  defend- 
ant to  set  aside  the  Judgment  on  said  de- 
fault entered  by  the  derk.  On  December  12, 
1912,  tbB  defendant  filed  a  renewal  ol  saSA 
motiou  In  tlie  state  court  to  set  aside  said 
default  Objecttona  to  a  hearing  of  the  re- 
newal motion  were  filed  by  plalntUC,  but 
were  overraled  by  the  court  and  a  full  beex^ 
lug  granted.  Uptm  this  hearli^,  all  of  the 
grounds  urged  by  dtfendant  were  folly  pce- 
aented  and  nmaldered  by  the  court,  and  an- 
other order  was  thereafter  entered  by  It,  de- 
nying the  renewal  motion  to  set  aside  said 
default 

On  Hay  20,  1918,  during  the  next  term  of 
the  state  court  a  hearing  was  had  for  the 
purpose  of  having  the  court  assess  the  dam- 
ages In  said  case.  Proofs  were  submitted 
over  the  objection  of  counsel  for  the  defend- 
ant who  was  present,  and  the  damages  were 
assessed  by  the  court  on  each  cause  of  action 
and  Judgment  entered,  and  from  that  Judg- 
ment this  appeal  was  taken. 

Appellant  assigns  the  following  errors:  (1> 
That  the  court  erred  in  not  holding  and  de- 
ciding that  appellant  having  filed  a  petition 
for  removal  of  the  cause  to  the  federal  court 
and  given  the  required  bond  and  notice,  the 
time  for  defendant  to  plead  was  extended 
until  the  cause  was  remanded  to  the  state 
court;  (2)  that  the  court  erred  in  refusing 
to  vacate  or  set  aside  the  simple  default  en- 
teerd  against  appellant  by  the  clerk  of  the 
court  on  October  16, 1912 ;  (3)  that  the  court 
erred  In  not  making  an  order  transferring 
the  cause  to  the  federal  court;  (4)  that  the 
court  erred  in  entering  any  judgment  against 
appellant;  and  (5)  that  the  court  erred  In 
not  dismissing  the  action  at  plaiutifTs  costs 
because  the  complaint  did  not  state  tacts  suf- 
ficient to  constitute  a  cause  of  actUm  against 
the  defendant 

These  assignments  of  alleged  error  are  so 
related  that  they  may  be  considered  under 
three  heads,  viz.:  (l)  Error  of  the  court  In 
refusing  an  order  of  removal  of  the  cause  to 
the  federal  court  and  error  of  the  clerk  In 
entering  the  default  against  defendant;  (2) 


error  of  the  court  In  refusing  to  set  aside 
said  default;  and  (3)  error  of  ttie  court  In 
holding  that  the  complaint  stated  a  cause  of 

action. 

[1. 2]  The  alleged  error  of  the  court  as  to 
refusing  the  order  of  removal  and  alleged 
error  In  regard  to  the  entering  of  default 
against  defendant  by  the  clerk  of  the  court 
may  be  considered  together.  The  record 
shows  that  the  default  was  takui  after  the 
expiration  of  the  statutory  time  to  plead  had 
expired.  But  counsel  for  appellant  contend 
that  the  default  was  prematurely  taken  be- 
cause of  the  removal  proceedings  In  the  state 
court;  that  the  filing  of  the  petition  and 
bond  for  removal  of  the  cause  to  the  United 
States  court  constituted  a  legal  appearance 
In  said  action  in  the  state  court ;  that  when 
the  state  court  entered  an  order  refusing  to 
grant  the  removal,  it  should  have  ordered 
that  the  defendant  plead  further  within  the 
time  fixed  by  said  court,  or,  In  oithet  words, 
that  the  rule  respondeat  ouster  obtained,  and 
that  the  filing  of  said  petition  and  bond  tor 
removal  suspended  the  Jurisdiction  of  the 
state  court  until  the  cause  had  been  remand- 
ed to  said  court,  and  therefore  the  default 
entered  by  the  derk  at  said  court  was  null 
and  void  because  It  was  entered  between  the 
filing  of  the  petition  for  removal  and  the 
order  of  the  federal  conrt  remanding  (he 
cause. 

The  above  contentions  of  appellant  are 
without  merit,  for  the  reason  that  the  filing 
of  the  petition  for  removal  and  the  btmd  Is 
not  an  appearance  In  the  stete  court,  and 
does  not  extend  the  time  to  appear  therein. 
The  defendant  might  have  demurred  or  an- 
swered at  the  time  it  filed  Its  petition  for  re- 
moval, which  is  the  usual  practice,  without 
prejudice  to  its  petition  for  removal,  and  it 
would  have  waived  no  right  by  doing  so. 

These  points  were  distinctly  In  issue  in 
the  case  of  Morbeck  v.  Bradford-Kennedy  Co., 
19  Idaho,  83,  113  Pac  89.  and  after  full  con- 
sideration it  was  In  that  case  held  as  above 
set  forth,  and  the  court  there  laid  down  the 
correct  rule.  Not  having  made  any  appear- 
ance in  the  state  court  within  the  time  re- 
quired by  our  statute,  the  entry  of  default 
by  the  clerk  was  within  the  scope  of  his 
authority.  Morbeck  t.  Bradford-Kennedy 
Co.,  supra. 

The  contention  of  appellant  that  the  filing 
of  the  petition  and  bond  on  removal  was  an 
appearance,  and  that  the  default  was  pre* 
maturely  entered,  Is  also  without  merit  The 
rule  of  respondeat  ouster  does  not  apply  In 
such  cases.  If  the  state  court  had  signed  an 
order  for  removal  and  thereby  voluntarily  re- 
linquished Ite  Jurisdiction,  appellant  might 
with  some  force  claim  that  a  default  entered 
between  the  time  of  the  filing  of  the  order 
granting  a  removal  and  the  filing  of  the  or- 
der of  the  federal  court  remanding  the  cause 
was  altered  by  the  clerk  vrlthont  authority. 

In  this  respect  there  is  a  marked  differ- 
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ence  between  the  case  8t  bar  and  the  Mor- 
beck-Kennedy  Case.  In  that  case  the  state 
court  Tolnntarlly  relinquished  its  Jnrisdlction 
for  a  time  by  signing  an  order  for  the  re- 
moTal,  while  In  the  case  at  bar  the  state 
court  considered  the  matter  and  refused  to 
reltnqnish  Its  Jurisdiction,  entered  an  order 
rising  a  removal,  and  thereby  claimed  and 
retained  its  Jurisdiction.  This  difference 
makes  the  k^ason  stronger  in  favor  of  ans- 
talnlng  the  deteult  herein  flian  It  was  tu  that 
caae^  atnce  In  the  case  at  bar  there  waa  at  no 
time  a  break  In  Ibe  Jurisdiction  of  Uie  state; 
eonrt.  The  trial  court  all  the  time  bad  Juiifi- 
dicUtm  of  this  action;  it  refused  to  aur- 
rendor  such  Jurisdiction;  it  acted  consfstently 
throughout;  and  all  of  its  proceedings  were 
.  ralld.  Tbe  rule  la  well  settled  fimt,  if  an 
action  is  removable  and  a  proper  petition 
and  bond  filed  for  removal,  It  mains  no  dif- 
feroice  whether  the  state  court  OgoB  an  or- 
der removing  the  cause  or  refusing  to  re- 

(move  it  In  fact,  no  order  whatever  la  necea- 
aary  or  required  by  the  fMeral  law,  but  the 
defendant  can  proceed  and  file  bis  record  for 
removal  to  the  federal  court  within  tbe  re- 
quired time,  and  the  state  court  cannot  le- 
gally proceed  further  in  the  matter,  and,  If  It 
does  proceed,  all  of  such  proceedings  are  void 
in  case  the  cause  Is  removed.  On  the  other 
hand,  if  the  action  Is  one  which  the  defend- 
ant la  not  entitled  to  remove,  and  the  state 
court,  as  In  this  case,  refuses  to  relinquish 
Its  Jurisdiction  by  ordering  a  removal,  then 
the  defendant  acts  at  his  peril',  if  he  proceeds 
with  the  removal  and  does  not  protect  him- 
self in  the  state  court,  as  all  proper  proceed- 
ings in  the  state  court  will  be  regular  and 
valid  If  the  case  la  remanded.  So  the  con- 
tention that  the  mere  filing  of  a  petition  and 
bond  on  removal,  whether  the  name  be  a 
case  which  the  defendant  Is  entitled  to  re- 
move or  not,  prevents  the  state  court  from 
proceeding  further  In  the  action.  Is  untenable. 
The  contentions  of  appellant  are  In  conflict 
with  all  the  state  and  federal  decisions,  which 
hold  that  a  state  court  is  not  bound  to  sur- 
render Its  Jurisdiction  upon  petition  for  re- 
moval until  a  case  has  been  made  which  on 
its  face  shows  that  the  petitioner  has  a  right 
to  a  transfer,  and  not  until  such  a  showing 
is  made  is  the  state  court  prohibited  by  the 
federal  statutes  from  proceeding  further  in 
the  cause ;  and,  if  the  petition  In  connection 
with  the  pleadings  does  not  show  that  the 
cause  Is  removable,  the  jurisdiction  of  the 
state  court  is  not  ousted,  and  Its  subsequent 
proceedings  are  valid.  Fhcenlx  Ins.  Co.  v. 
Pechuer,  95  U.  S.  183,  24  L.  Ed.  427;  Amory 
T.  Amory,  9fi  U.  S.  186,  24  L.  Ed.  428;  Oreg- 
oiy  V.  Hartley,  113  U.  S.  742,  28  L.  Ed.  1160; 
Stone  V.  State  of  S.  C,  117  U.  S.  430,  6  Sup. 
CL  799,  29  L.  Ed.  902;  B.,  O.  R.  &  No.  By. 
Co.  V.  Dunn,  122  U.  S.  513,  7  Sup.  Ct  1262, 
40  L.  Ed.  1159;  Crehore  r.  O.  M.  Ry.  Co., 
181  U.  8.  240,  9  Snp.  Gt  692,  88  L.  Ed.  144; 
Brown  T.  Melaon  &  Ga  (a  d)  43  M.  614; 


C.  &  O.  Ry.  Co.  V.  McCabe,  213  U.  S.  207,  29 
Sup.  Ct  430,  63  L.  Ed.  766;  Springer  v. 
Howes  (C.  C.)  69  Fed.  850;  Monroe  v.  Wil- 
liamson (C.  C.)  81  Fed.  977,  984;  Mannlngtou 
V.  Hocking  Yalley  Ry.  Co.  (O.  C.)  183  Fed. 
133;  Golden  v.  Na  Pac.  Ry.  Co.,  39  Mont 
435,  104  Pac.  549,  84  L.  R.  A.  (N.  S.)  1164,  18 
Ann.  Cas.  886;  Debnam  v.  So.  Bell  Tele- 
phone &  Telegraph  Co.,  126  N.  a  831,  86  8. 
EL  269,  66  L.  R.  A.  916 ;  C,  B.  I.  ft  P.  Co.  T. 
Brazzell,  88  Okl.  122, 124  Pad  40;  Dillon  on 
Removal  of  Causes,  1 186;  Moon  on  Removal 
of  Causes,  8  177;  Foster's  Fed.  Prac.  |  891; 
2  Rose's  Code  of  Fed.  Prac.  f  11B8  (c)  and 
(g);18Ency.  PI. &Pr.  888,861;  89  Gye.  13D6, 
1808. 

The  federal  court  having  decided  that  tb» 
cause  Mb  not  removable,  we  conclude  that 
the  default  was  not  prematarely  entered,  and 
that  the  clerk  bad  autborlty  to  enter  the 
same.  In  our  opinion,  the  Morbeck  Case  is 
conclusive  upon  tbe  queatttm  above  discussed, 
to  wit,  tbe  legality  of  the  default  and  the 
qnestkm  of  the  removal  of  said  cause. 

[S-t]  Counael  for  appellant  alio  oontrad 
that  the  court  erred  In  refusing  to  vacate 
and  set  aalde  said  deftmlt  entoed  by  the 
clerfc. 

The  appellant  based  its  first  motion  to  set 
aside  the  default  on  the  ground  of  inadver- 
tence, surprise,  and  e^uaable  neglect  The 
excuse  ofl!ered  waa  that  counsel  for  appellant 
was  cf  the  opinion  that  it  was  not  necessary 
for  it  to  plead,  answer,  ot  demur  in  said 
cause  In  the  state  court,  and  that  it  would 
have  80  days,  after  duly  certified  copies  of 
the  record  had  been  filed  in  tlie  fMeral  court, 
to  plead  in  that  court  Tbia  excuse  was  one 

of  a  tniatnlTA  of  IftW. 

In  1  Blade  on  Jndgmoits,  |  886,  It  Is 
stated: 

"When  statotes  authorise  the  vacation  of  a 
jndgmeot  entered  against  a  par^  throt^b  hli 
'mistake,'  it  la  to  be  undenitood  that  tbey  mean 
a  mistake  of  fact  Mistake  of  law  (that  Is,  the 
party's  Ignorance  of  the  law,  or  mistake  as  to 
his  legal  rlgbti  or  duties  in  die  premises)  will 
not  warrant  the  setting  aside  of  ue  judgment" 

And  tn  tlu  eaae  of  Piano  BIft.  Co.  t.  Mur- 
phy, 16  &  D.  88(K  82  N.  W.  1072, 162  Am.  St 
Rep.  692.  tt  la  held: 

"Where  a  defendant  suffered  a  defaalt  by 
reascm  of  his  belief  tliat  the  service  of  summons 
made  by  plaintiff's  agent  was  invalid  because 
not  made  by  an  officer,  the  default  was  the  re- 
sult of  a  mistake  of  law.  and  tiierefore  not 
ground  for  setting  aside  the  judgment  as  pn^ 
cured  throogh  defendant's  sdslaln  or  ezcnsable 
neglect" 

A  motion  to  renew  its  motion  to  vacate 
said  default  was  thereafter  filed  by  appel- 
lant, and  a  further  excuse  oCtered,  namely: 
That  there  was  a  uniform  practl(%  and  ca»* 
tom  In  said  state  court  that  when  motions, 
demurrers,  and  Interlocutory  matters  were 
ruled  on  not  to  take  default  without  Inquiry 
from  opposlnc  counsel.  If  he  Intended  to  pro- 
ceed further.  This  waa  met  by  plaintiff 
with  an  atttdavlt  <tf  a  practldng  attorney  In 
said  district  court  to  the  effect  that  no  such 
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custom  o)c  practice  prevailed  in  said  district 
court  But,  even  if  this  excuse  had  not  been 
met  by  a  counter  affidavit,  we  question  wheth- 
er the  practice  or  custom  in  a  state  court 
could  be  considered  by  this  court,  Powell 
T.  Springston  Lumber  Co^  12  Idaho,  723,  88 
Pac.  97. 

It  was  redted  hi  the  renewal  motion  that 
It  would  be  based  upon  the  records  and  flies 
and  upon  the  affidavit  filed  In  the  first  mo- 
tkm.  On  said  renewal  motion  the  additional 
excuse  of  a  mistake  of  tact  and  the  excuse  of 
a  mistake  of  law  above  referred  to  were  fully 
argued  and  considered  hy  the  court  The 
court,  on  bearing  said  renewal  motion,  con- 
sidered each  and  every  ground  of  said  moticm, 
and  thereupon  overmled  the  same. 

Counsel  cites  many  cases  dealing  with  de- 
fianlta,  where  the  defendant  did  not  appear 
within  the  statutory  time,  and  some  valid 
excuse  for  not  appearing  was  offered.  These 
cases  were  not  applicable  to  <me  like  the  case 
at  bar,  where  Uie  defradant  did  come  Into 
court  before  his  time  had  e^tlred  to  plead, 
and  attempted  to  take  the  wrongful  prooe- 
dure.  In  such  a  case  another  prlndide  is  In- 
volved ;  that  Is,  What  arb  the  rights  of  the 
plaintiff  where  the  defendant  does  appear 
and  attempts  to  gain  what  it  thinks  is  an  ad- 
vantage over  the  plaintiff  and  a  benefit  to 
defendant?  In  such  cases,  .the  defendant  be- 
comes an  actor.  It  la  aggressive  in  its  own 
Interests  and  seeks  to  use  its  time  In  an  un- 
lawful procedure  for  Its  own  adrantage.  It 
is  then  that  courts,  considering  the,  rights  of 
both  parties,  bold  that  the  plaintiff  cannot  be 
charged  with  such  acts  of  the  defendant,  and 
in  dealing  with  substantial  Justice  will  re- 
quire Uie  defendant  to  assume  the  risk  and 
consequences  that  follow  its  wrongful  and 
unsuccessful  procedure.  Under  the  facts  ot 
this  case,  we  hold  that  the  trial  court  did 
not  err  In  refusing  to  set  aside  said  default 

As  stating  these  views  and  showing  that 
the  defendant  takes  his  chances  when  he  at- 
tempts to  remove  a  case  not  rmorable,  and 
that  this  question  is  well  settled  in  this 
state,  see  Ftnuey  v.  American  Bonding  Co., 
18  Idaho,  534,  90  Pac.  859,  91  Pac.  318 ;  Mills 
V.  American  Bondiug  Co.,  iS  Idaho,  656,  91 
Pac.  381 ;  Morbeck  v.  Bradford-Kennedy  Co., 
supra.  The  views  of  this  court  on  this  ques- 
tion are  well  stated  in  the  Morbeck  Case,  as 
follows: 

"It  seems  to  us  proper  and  entirely  just  to 
both  lltiganta  to  hold  that,  when  a  defendant 

petitions  for  the  removal  of  a  cause  from  a 
state  to  a  federal  court,  be  becomes  the  actor 
in  that  particular,  and  that  be  must  assume 
the  risk  and  consequences  that  follow,  if  he  is 
onsuccessfnl,  and  In  the  meanwhile  has  faikd 
to  protect  and  preserve  his  right  under  the  state 
statute  and  rules  of  practice  prevailing  in  the 
state  court.  •  •  •  The  fact  that  appellants 
exhausted  a  part  of  their  time  in  a  vain  en- 
deavor to  get  out  of  the  state  court  into  the 
federal  court  is  neither  the  fault  of  the  law, 
the  courts,  nor  the  adverse  party.  If  they  saw 
fit  to  exhaust  a  part  of  their  'day  in  courf  in 
an  effort  to  get  Into  anotlier  forum  and  failed, . 
the  oonaeftwoc*  lAould  Justly  and  properly  fall  i 


upon  them  and  upon  no  one  else,  ^t  should  not 
serve  as  a  means  of  extending  the  time  allowed 
them  by  statute  or  of  delayii^  the  advNBe  par- 
ty in  ^tting  his  case  to  trial  after  the  qnertton 
of  juzisdiction  has  been  determined." 

[1-11]  We  wlU  next  consider  the  qoestton 
wheUier  the  complaint  is  sufficient  and  states 
a  cause  of  action.  The  arodlant  contaids 
that  the  complaint  Is  insufBdent  In  the  fol- 
lowing particulars:  (1)  That  It  la  not  alleg- 
ed tliat  the  bank  commlsslffiQW  n^ected  any 
duty  that  be  owed  to  plaintiff;  (2)  that  a 
public  officer  Invested  with  certain  dhscre- 
tionaty  powers  is  not  liable  when  acting 
within  the  scope  of  his  authority,  unless  he 
acts  maUdously  or  willfully  wrong;  (?) 
that  the  words  nsed  In  section  8001,  Ber. 
Codes,  '^t  least  once  in  each  year,**  refer 
to  a  calendar  year ;  (4)  that  it  Is  not  alleged 
that  the  damages  claimed  have  been  "ad- 
.  Judged  against  him"  (the  said  bank  commis- 
!  sloner). 

The  first  question  above  enumerated  In- 
volves a  construction  of  section  3001,  Ber. 
Codes,  which,  In  part,  Is  as  follows: 

"It  shall  be  the  duty  <^  the  bank  commisaion- 
er,  when  he  shall  deem  it  necessary,  and  at 
least  once  in  each  year,  without  previous  no- 
tice, to  visit  and  make  complete  report  and  ex- 
amination of  the  affairs  of  each  Dank  falling 
within  the  provisions  of  this  chapter." 

The  law  seems  to  be  well  settled  that  an 
Individual  has  no  right  of  action  against 
a  public  ofBcer  for  breach  of  a  duty  which 
he  owes  to  the  public  only,  even  though  sudk 
individual  is  specifically  injured  thereby. 
Gorman  v.  Com'rs,  1  Idaho,  655;  Worden 
V.  Witt,  4  Idaho,  404.  39  Pac.  1114,  95  Am. 
St  Bep.  70;  People  v.  Hoag  (Colo.)  131  Pac. 
400,  45  L.  R.  A.  (N.  S.)  824 ;  Miller  v.  Ouray 
E.  L.  &  Power  Co.,  18  Colo.  App.  131,  70  Pac. 
447;  Colo.  Paving  Co.  v.  Murphy,  78  Fed. 
28,  23  C.  C.  A.  631,  37  L.  B.  A.  630 ;  Byus 
V.  Gruble,  31  Kan.  767,  3  Pac.  518;  State 
V.  Harris,  89  Ind.  363,  48  Am.  Rep.  169; 
Moss  V.  Cummiugs,  44  Mich.  359,  6  N.  W. 
843;  School  Dlst  No.  80  v.  Burress,  2  Neb. 
(Unof.)  554,  89  N.  W.  609;  Board  v.  Bladen. 
113  N.  C.  379,  18  S.  E.  661;  Lowe  v.  Guth- 
erie,  4  Okl.  287,  44  Pac.  198;  Cottam  t. 
Oregon  City  (C.  C.)  98  Fed.  570;  South  T. 
Maryland,  18  How.  396,  15  L.  Ed.  433. 

But  It  is  equally  well  settled  that  If  the 
plaintiff  can  show  that  the  duty  was  Impos- 
ed for  his  benefit,  and  that  the  Legislature 
had  in  mind  his  protection  In  passing  the 
act  In  question,  and  Intended  to  give  him 
a  vested  right  in  the  discharge  of  that  duty, 
then  this  will  give  him  such  an  interest  as 
will  support  an  action. 

In  State  v.  Harris,  88  Ind.  863.  46  Am. 
Bep.  169,  it  was  held : 

"In  general,  a  public  officer  is  liable  only  to 
the  person  to  whom  the  particular  duty  is 
owing,  and  the  ruling  question  in  all  cases  of 
the  kind  is  as  to  whether  the  plaintiff  shows 
the  breach  of  a  particular  duty  owing  to  him." 

We  think  the  mle  is  well  settled  ttiat  in 
cases  of  this  kind  the  plaintiff  must  abow 
that  he  has  an  interest  In  the  pa^ormaDoe 
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of  tbe  doty  by  the  pubUc  office,  and  that 
the  dnty  was  imposed  tor  his  becieflt.  Bnt 
the  above  does  not  Imply  that  the  dnty  was 
Imposed  for  his  sole  benefit;  It  Is  snffld^t 
if  it  appears  that,  besides  having  in  mind 
a  public  dnty,  the  Legislature  also  has  In 
mind  an  additional  dat?  to  the  IndiTidual. 

In  Moss  y.  Cnuuuinsa,  44  Midi.  3S&,  6  N. 
W.  848,  it  Is  stated : 

"The  failare  to  perfonn  a  public  dnty  can 
constitute  an  individual  wrong  onlv  when  aome 

Eeriion  can  show  that  in  the  public  duty  waa 
ivolved  also  a  duty  to  himself  as  an  individu- 
al, and  that  he  has  snffered  a  special  and  pe- 
ciular  iojury  by  reason  of  its  nonperformance 

In  School  Dlst  No.  80  v.  Burress,  2  Neb. 
(Unof .)  657,  89  N.  W.  610,  on  this  point  It  Is 
Stated: 

**0a  tbe  other  hand,  though  there  may  also 
be  a  duty,  oi  even  a  primar?  duty,  to  the  pub- 
lic, if  there  la  in  addition  a  duty  to  and  right 
in  the  individoal,  he  may  maintain  an  action." 

Here,  then,  ^e  real  question  Is  whether 
the  Leglslatnre,  In  passing  section  3001,  Rev. 
Codes,  had  In  mind  tbe  depositors  solely,  or 
In  connection  with  the  public,  and  Intended 
that  the  duty  it  was  Imposing  on  the  bank 
commissioner  to  make  examination  was  for 
tbe  beneflt  of  the  deposlton,  thereby  making 
them  interested  parUea  in  his  performance 
d  inch  dnty.  In  determining  this,  and  In 
conatming  said  sectton  3001,  we  must  take 
Into  consideration  the  subject-matter  with 
which  the  Leghdatore  waa  dealing,  the  lan- 
gi^e  used,  and  the  object  and  purpose  of 
the  law  being  enacted,  and  tbe  particular 
duly  in  question.  Tbe  matter  of  considera- 
tion In  such  ft  case  is  well  stated  In  volume 
1,  Streel^a  Foundations  of  Legal  Liability, 
p.  176,  quoting  from  Atidnson  t.  Newcastle, 
etc.,  Waterwozka  Co.,  2  Exch.  D.  441,  as  fol- 
lows: 

"That  the  question  whether  or  not  tbe  breach 
of  a  statutory  duty  gives  a  private  right  of 
action  ia  any  case  must  always  depend  upon 
tbe  object  and  language  of  the  particular  stat- 
ute." 

In  reading  said  section  3001  and  taking 
such  matters  into  consideration,  as  just 
above  referred  to,  we  think  it  is  clear  that 
the  Legislature,  in  prescribing  this  particular 
duty  of  tbe  bank  commissioner,  had  up- 
permost in  its  mind  the  protection  of  de- 
positors and  people  dealing  with  state  banks, 
or  at  least  had  in  mind  a  double  duty,  one 
owing  to  the  public,  and  one  owing  to  the 
depositors;  or,  stating  It  In  still  another 
way,  that  In  the  public  duty  was  involved 
also  a  duty  to  depositors  as  individuals; 
that  the  dnty  of  examining  state  banks  was 
one  of  the  most  Important  elements  in  our 
bankliu;  law;  that  the  examinations  requir- 
ed by  law  were  of  particular  Interest  to  the 
depositing  public;  that  the  duty  prescribed 
was  for  the  benefit  of  depositors,  although 
It  might  not  have  been  for  their  sole  benefit ; 
that  it  was  intended  by  said  section  8001  to 
give  the  depositors  a  vested  right  in  the  dls- 
diarge  of  the  duty  therein  prescribed. 

It  must  ha  borne  in  mind  that  the  respond* 


ent  does  not  contend  that  the  bank  com- 
missioner, under  the  fa(^  of  this  case,  would 
be  liable  to  all  the  depositors  of  said  bank 
at  the  time  It  la  allied  he  should  have  clos- 
ed said  bank,  by  reason  of  his  failure  to 
faithfully  perform  said  duty,  or  that  his 
surety  is  a  guarantor  thereof,  but  said 
respondent  contends  that  the  depositors  who 
may  recover  are  those  that  made  deposits 
after  the  time  (May  12, 1910)  when  said  bank 
commissioner  should  have  closed  the  bank; 
that  such  depositors  suffered  loss  by  reason 
of  his  unfaithfulness  In  the  performance 
of  a  duty,  which.  If  performed,  would  have 
prevented  thdr  loss,  and  that  the  duty  violat- 
ed by  him  was  one  which  was  Imposed  for 
th^  beneflt;  and  that  thus  being  interest- 
ed parties  and  Intended  to  be  snch  by  tbe 
Legislature,  In  the  performance  of  the  dnty 
of  examination,  as  prescribed  in  said  sec- 
tion 3001,  the  surety  Is  then  liable  on  its 
bond  for  the  violation  of  a  duty  covered  by 
said  bond. 

This  court  has  already  held  In  Palmer  v. 
Pettlngill,  6  Idaho,  846,  66  Pac.  653,  that, 
wheire  the  plaintiff  is  a  i>arty  whom  the  stat- 
ute was  intended  to  beneflt  or  protect,  then 
the  surety  Is  liable.   It  was  also  held  that : 

"The  sureties  of  an  officer  mentioned  in  sec- 
tion 403  of  the  Revised  Statutes  [same  as  295, 
Rev.  Codes]  are  liable  to  any  person  injured 
or  aggrieved  by  a  wrongful  act  done  by  the  of- 
ficer in  his  omcial  capacity." 

We  win  now  consider  the  question  of  tiie 
liability  of  a  public  <^oer  and  his  surety 
for  a  breach  of  a  discretionary  duty.  Here 
we  may  say  that  the  cases  cited  by  appellant, 
and  in  the  brief  of  counsel  appearing  as  amid 
cuElee  herein,  do  in  the  main  lay  down  the 
correct  principle  of  law  applicable  to  such 
cases,  which  is  quoted  from  Reed  v.  Conway, 
20  Mo.  43,  as  follows: 

"The  doctrine  that  a  ministerial  officer,  act- 
ing in  a  matter  before  him  with  discretionary 

Sower,  or  acting  In  a  matter  before  him  Ju- 
iciaUy,  or  as  a  qua^  judge,  is  not  reaponsiUe 
to  any  one  receiving  an  injury  from  such  act, 
unless  the  officer  act  maliaoualy  and  willfully 
wrong,  is  most  clearly  established  and  main- 
tained." 

See  Wheeler  v.  Patterson,  1  N.  H.  88,  8 
Am.  Dec.  41 ;  Weaver  v.  Devendor^  3  Denlo 
(N.  T.)  117;  Wilson  v.  Mayor  of  New  York, 
1  Denio  (N.  T.)  595,  43  Am.  Dec.  719;  Van- 
derheyden  v.  Young,  11  Johns.  150;  Jen- 
kins V.  Waldron,  11  Johns.  114,  6  Am.  Det 
359;  Wilkes  v.  Dtnsman,  7  How.  89,  12  L. 
Ed.  618;  Gould  v.  Chrlstlanson,  Fed.  Cas. 
No.  6,036  ;  29  Oyc.  1443  et  seq.;  United 
States  v.  Clark  (C.  O.)  31  Fed.  710;  Ken- 
dall- V.  Stokes,  3  How.  87,  11  L.  Ed.  506. 

In  the  beginning  of  the  discussion  on  this 
point,  it  may  be  well  to  divide  acts  of  negli- 
gence into  two  classes,  namely :  (1)  Acts  oi 
commission,  or  positive  wrong;  and  (2)  acts 
of  omlssldn,  or  breach  of  duty.  In  other 
words,  the  dlvlson  would  be  along  the  lines 
of  affirmative  commission  and  negative  omis- 
sion. 

In  examining  the  cases  above  dted,  it  will 
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be  found  fliat  most  all  of  ttmn  JnToln 
acta  of  commlMdon,  ^d,  in  alleging  a  breacSi 
of  du^  by  acte  at  cwmnlaaion.  It  was  charg- 
ed that  the  acts  were  committed  malldonsly 
or  ^llfnll7.  In  otltuer  caeee,  howerer,  and 
especially  where  the  breach  alleged  was  an 
act  of  omission,  such  words  were  used  as 
"abuse  of  discretion;'  *'baA  faith,"  "did  not 
act  in  good  faith,"  "Ulegally,"  "fraudulent- 
ly," *^lawfnlly,"  "wrongfully,"  "unfalth- 
fuUy,"  "knowingly,"  and  words  of  like  mean- 
ing. 

So  trim  all  the  cases,  indndiiu  the  cases 
where  the  breaches  were  acts  of  ccnnmlsslon 
and  acts  of  omladon,  the  sound  rule  seons 
to  be  fliat  some  words  beyond  the  mere  alle- 
gationa  of  n^Ugence  and  fialltire  to  perform 
should  be  alleged,  showing  Intent  to  act 
wrongfully,  willfully,  malleiouBly,  unfaith- 
fully, or  In  bad  faith,  or,  in  other  words, 
showing  evil  intent,  and  then  allege  such 
facts  as  did  constitute  such  Intent. 

It  then  follows  that  it  Is  necessary  to  ex- 
amine the  complaint  herein  and  determine 
whether  there  are  sufficient  allegations  there- 
in to  show,  not  only  neglect  or  failure  of  the 
public  c^cer  to  perform  a  discretionary  du- 
ty, but  also  that  he  clearly  abused  his  dis- 
cretion to  the  extent  of  acting  unfaithfully 
and  in  bad  faith,  and  with  a  willful  design 
not  to  perform  his  duty  as  such  officer. 

[131  In  paragraph  8  of  the  complaint,  as 
will  appear  from  the  copy  thereof  hereto- 
fore set  out  in  this  opinion,  It  Is  alleged  that 
said  William  G.  Cruse  "did  not  well,  faith- 
fully, and  Impartially  discharge  the  duties 
of  his  said  office,"  but,  "on  the  contrary,  he 
wholly  failed,  neglected,  omitted,  and  refused 
so  to  do,  and  acted  unfaithfully.  Improperly, 
and  illegally,"  and  then  sets  forth  the  par- 
ticular breach  of  his  duty  complained  of. 
The  word  "unfaithfully"  signifies  "bad  faith." 
8  Words  and  Phrases,  7174.  The  word  "im- 
properly" implies  such  conduct  as  a  man  of 
ordinary  and  reasonable  care  and  prudence 
would  not,  under  the  circumstances,  have 
been  guilty  of.  The  word  "Illegally"  means 
"unlawfully"  end  "contrary  to  law." 

In  the  second  breach  set  forth  In  the  com- 
plaint. It  Is  further  alleged  that  said  Cruse, 
prior  to  the  time  and  at  the  time  It  Is  claim- 
ed he  should  have  closed  said  bank,  had 
knowledge  of  Its  unsafe  condition,  that  the 
same  was  being  conducted  contrary  to  the 
prorlsloos  of  said  chapter  13,  tit  4,  of  the 
Civil  Code  of  Idaho,  being  our  banking  law 
at  that  time,  and  that  the  books  and  ac- 
counts of  said  bank  were  being  falsified, 
which  should  bare  caused  him  to  deem  it 
necessary  to  visit  and  make  a  ctmiidete  ex- 
amination of  Its  affairs.  Said  allegations  of 
knowledge  of  audi  facta  were  sufficient  to 
show  audi  a  conditton  in  said  bank  as  would 
make  It  necessary  under  section  8001  for  him 
to  make  an  examination  of  said  bank,  and 
when  taken  in  connectl<HL  with  the  words 
"wholly  tailed,"  "neglected,"  "unfaithfully," 


"improperly,"  and  "niegany,"  as  need  tat  the 
complaint  herein,  are  sufficient  to  charge  an 
era  and  wrong  taiteut  vWi  a  wUlfol  derign 
to  refrain  from  performing  his  duty,  which 
would  amount  to  bad  fidth,  if  he  then,  un- 
dw  ancfa  drcomatanoea,  failed  or  refueed  to 
make  an  examination  of  said  bank. 

Having  held  that  said  bank  oommlssloner 
abused  his  dlscretltm  and  acted  In  bad  faith 
when  he  did  not  deem  It  necessary,  and  wiU- 
fully  foiled  to  examine  said  bank  under  the 
circumstances  as  alleged  In  the  complaint^ 
we  now  paea  to  a  conridemtion  of  the  foi^ 
tber  question  as  to  whether  the  allegationa 
in  the  complaint  as  to  tlie  cmditlon  he 
would  have  tound  there,  had  he  made  an  ex- 
amination of  the  bank  on  or  b^re  Hay  1^ 
1910,  were  suffldent  to  give  him  reasonable 
cause  to  consider  said  bank  insolvent,  and 
then,  if  so,  was  be  required  to  dose  the  bank 
and  Immediately  apply  for  a  receiver? 

Section  3004,  Rev.  Codes,  treats  of  the 
duty  of  the  bank  commissioner  when  it  ap- 
pears that  the  capital  of  a  bank  is  reduced 
by  impairment,  or  otherwise,  below  the 
amount  required  by  section  2970;  and  sec- 
tion 3005  provides  that  If  the  bank  commis- 
sioner shall  find  that  a  bank  is  violating  Its 
charter,  or  the  provisions  of  the  chapter  re- 
lating to  banks,  he  shall  by  an  order  direct 
the  discontinuance  of  such  Illegal  practices. 

Appellant  contends  that  the  condition  al- 
leged may  have  been  of  such  a  character 
that  it  would  have  Justified  a  notice  to  the 
bank,  as  provided  In  section  3004,  or  an  or- 
der to  said  bank  to  discontinue  such  Illegal 
practices,  as  is  provided  for  In  section  3005. 
But  we  cannot  agree  with  this  contention,  as 
said  section  3004  and  the  first  part  of  section 
3005  deal  with  conditions  wblch  the  Legisla- 
ture evidently  did  not  consider  as  reaching 
insolvency. 

In  the  next  part  at  said  section  3000,  fol- 
lowing the  above,  the  Legislature  dealt  with 
a  condition  of  insolvency  and  provided  a 
remedy  where  the  bank  commissioner  has 
reasonable  cause  to  consider  a  bank  Insol- 
vent This  part  of  said  section  3005  referred 
to  Is  as  follows: 

"If  Buch  bank  shall  refuse  or  neglect  to  com- 
ply witb  such  order,  or  whenever  such  commis- 
sioner baa  reasonable  cause  to  consider  such 
bank  insolvoit,  he  may  immediately  apply,  la 
his  official  capacity,  to  the  district  court  of 
the  county  in  which  such  bank  has  it  principal 
place  of  business,  for  tbe  appointment  of  a  re- 
ceiver for  such  bank,  who,  if  he  be  appointed, 
sliaU  proceed  to  adminuter  the  aspets  of  the 
bank  in  accordance  with  law." 

Here,  again.  In  so  far  as  the  matter  of 
the  bank  commlsslouer  having  reasonable 
cause  to  consider  a  bank  iusolrait  Is  con- 
cerned, we  have  to  deal  with  what  may  be 
termed  another  dlscretlonaxy  duty  of  the 
commissioner,  and  the  general  rules  as  here- 
inbefore discussed  wonld  apply.  We  most 
therefore,  in  condd«rlng  thia  question,  again 
go  to  the  complaint  to  see  what  the  aUega- 
tloDB  are  as  to  what  conditton  the  bank  coin- 
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mlMlaier  would  haye  found  if  he  had  made 
an  examlnatloa  on  or  before  May  12,  101Q. 

In  paragraph  9  of  the  complaint  It  Is  al- 
leged as  follows: 

"That  If  said  William  Q.  Crus«  had,  at  least 
ODCe  ia  each  year,  after  his  examination  of  Kfay 
12.  1909,  or  CD  or  aboat  the  12tb  day  of  May, 
1910,  when  he  had  cause  to  deem  It  nccesaary 
to  nuUce  an  examinatioD  of  the  affairs  of  taid 
bank,  aa  aforesaid,  visited  said  bank  and  made 
a  complete  report  and  examination  thereoi,  as 
was  his  duty  bo  to  do,  as  aforesaid,  he  would 
have  found  that  said  bank'  had  been,  an^  was 
then,  guilty  of  violatiDg  each  and  every  duty 
and  requirement  prescribed  in  the  provisions  of 
the  different  sections  of  said  chapter  13,  tit.  4, 
and  would  have  further  found  that  the  books 
of  said  bank  had  been,  snd  were  tbtsn.  fialaified 
In  respect  to  accounts  and  itenw  of  loans  and 
discounts,  overdrafts,  bonds  and  warrants,  due 
to  and  from  bank  and  bitnk  accounts,  cash  on 
band,  surplus  funds,  undivided  profits^  indirid- 
oal  depouts,  time  cert^Bcatea  of  deposit,  accounts 
of  officers  and  directors  and  their  liabilities,  so 
as  to  make  a  proper  legal  report  under  date  of 
April  27,  1910,  which  had  be^  called  for  a  short 
time  prior  thereto  by  said  William.  G.  Grose, 
as  such  bsnk  commbnionei|  In  accordance  with 
law,  and  said  William  O.  Cruse,  from  an  exam- 
ination of  said  bank,  at  said  time,  would  then 
and  there  had  reasonalsle  eaoae  to  omnder  said 
bank  insolvent." 

If  the  bank  was  In  fact  violating  "each 
and  every"  provision  of  the  banking  law,  It 
would  indeed  be  a  serious  matter  and  would 
call  for  Immediate  action  by  the  bank  com- 
missloner ;  and  we  must  take  it  as  true  that 
this  condition  of  the  bank,  as  alleged  in  said 
paragraph  of  the  complaint,  was  tme,  be- 
cause In  passing  upon  the  sufflciaKT  of  the 
cranplalnt  such  would  he  the  rule.  And  fur- 
ther, If  the  bank,  besides  violating  "each  and 
every"  provision  of  the  banking  law,  was  al- 
so falsifying  almost  If  not  all  <tf  the  prind- 
pal  items  and  accounts,  it  would  be  still 
more  serious  and  require  Immediate  and 
drastic  action  by  the  commtssLraier;  and, 
following  these  charges,  it  Is  allseed  that 
said  William  O.  Cruse,  fran  an  examination 
ftf  said  bank  at  said  time,  would  thai  and 
there  have  had  reasonable  cause  to  consider 
said  baift  lns(Av«it. 

Then  allegations  presoit  a  condltf<m 
which  should  have  caused  him  to  consider 
the  bank  insolvent  Such  betxtg  the  case, 
what  was  his  dotyf  It  clearly  wsa  to  adopt 
the  only  remedy  given  him  under  the  law, 
and  (dose  the  bank  and  Bjfffly  for  the  ap- 
p<rintnient  ot  a  receiver.  And,  If  he  fklled 
80  to  do,  then  it  would  be  a  dear  abiue  of 
his  discretlw.  and,  under  such  fitcts  and  dr- 
cumstances  as  allegal,  would  amount  to  bad 
faith  and  show  a  willful  design  not  to  per- 
form his  duty. 

[1*1  The  argument  that  the  word  "may," 
in  said  section  3005.  is  not  mandatory  and 
does  not  mean  "must,"  Is  without  force  un- 
der such  allegations  as  are  contained  In  this 
complaint.  When  such  conditions  arose  un- 
der the  old  banking  law.  under  whl<di  this 
action  Is  brought,  in  a  bank  of  this  state,  as 
alleged  in  the  complaint  herein,  then  the 
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word  **may"  should  be  oonstrued  to  mean 
"must,"  otherwise  tlie  power  of  Uie  bank 
commissioner  would  have  been  absolute,  and 
there  would  be  no  such  thing  as  an  abuse 
of  discretion,  or  of  holding  htm  liable  for 
bad  faith  and  corruption. 

This  court  lias  already  In  effect  held  in 
Blonviuist  V,  Board  of  County  Commiaston* 
era.  2B  Idaho,  28S,  137  Paa  177,  that  cert^ 
duties  of  the  assessora  Involved  the  exercise 
of  their  legal  discretion  or  individual  Judg- 
ment, but  that  such  legal  discretion  must  be 
exercised  in  good  faith,  and,  tf  not,  then  an 
officer  who  fails  to  perform  his  duty  is  liable 
for  such  failure  to  fa^tffnily  perform  his 
duties.  In  that  case  the  court  says: 

"If  an  officer,  exercises  bia  legal  discretion 
in  good  faith  and  without  fraud,  then  he  is 
performing  his  duty  under  the  law,  otherwise 
not;  and,  if  not,  then  he  fails  to  perform  bis 
duty  and  is  liable  for  a  failure  to  faitlif ully  per- 
form his  duties." 

The  next  question  for  consideration  is 
whether  the  words  "at  least  once  in  each 
year,"  as  used  in  section  3001,  Rev.  Codes,  re- 
fer to  a  calendar  year.  The  complaint  in 
paragraph  8  alleges  two  breaches  of  duty  un- 
der section  3001  as  to  ^uLiuinatlon  by  the 
bank  commissioner:  (1)  That  said  W.  G. 
Cruse  did  not,  at  least  once  in  each  year, 
make  an  examination  of  said  bank,  and  that 
his  last  examination  before  the  bank  was 
closed  on  August  81,  1910,  was  made  on  May 
12,  1909 ;  and  (2)  that  on  or  before  the  12tb 
day  of  May,  1910,  said  Cruse  had  knowledge 
ot  the  unsafe  condition  of  said  bank.  Its  vlor 
latlon  of  the  banking  law,  and  its  falfliflca- 
tlon  of  the  books,  and  other  acts  of  said  bank, 
as  hereinbefore  more  particularly  set  forth. 
We  have  already  discussed  the  second  breach 
set  out  in  i>aragraph  8  of  the  complaint,  and 
held  that  the  facts  alleged  in  regard  thereto 
were  sufficient  to  constitute  a  breach  of  the 
dul7  of  the  bank  commissioner  under  section 
3001,  wherein  it  is  provided  that  it  shall  be 
the  duty  of  the  bank  commiesioner,  when  he 
shall  deem  it  necessary,  to  make  an  examina- 
tion of  state  banks.  From  the  conclusion  we 
there  reached,  it  follows  that  a  cause  of  ac- 
tion Is  stated  in  the  complaint  regardless  of 
the  first  breach  of  duty  by  said  commissioner 
alleged  In  said  paragraph.  It  Is  therefore 
unnecessary  to  discuss  or  consider  the  breach 
of  duty  first  alleged  In  said  paragraph  to  de- 
termine whether  or  not  the  phrase  "at  least 
once  in  each  year"  means  a  calendar  year  or 
once  In  12  months. 

There  still  remains  for  consideration  the 
question  as  to  whether  or  not  In  this  action 
it  was  necessary  that  the  damages  claimed 
should  be  first  adjudged  against  the  bank 
commissioner.  Section  191,  Kev.  Codes,  pro- 
vides that  the  bank  commissioner  shall  ex- 
ecute a  bond  with  three  conditions,  as  fol- 
lows: (1)  That  he  shall  faithfully  and  Im- 
partially discharge  the  duties  of  his  office; 
(2)  pay  over  to  the  persons  entitled  by  law 
to  receive  it  all  money  coming  into  Us  hands 
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by  virtue  of  his  of&ce;  and  (3)  conditioned 
further  for  the  payment  of  all  damages  and 
costs  that  may  be  adjudged  against  him  ander 
the  provisions  of  title  2,  c.  13,  of  the  Political 
Code,  and  under  title  4,  c  13,  of  the  Civil 
Code. 

The  Legislature  Intended  by  the  enactment 
of  said  section  191  to  require  a  bond  cover- 
ing the  faithful  and  •  Impartial  discharge  of 
the  duties  of  said  office  as  a  distinct  subject- 
matter  or  condition  of  the  bond ;  and  It  next 
intended  to  require  the  bond  to  cover  the  pay- 
ing over  of  all  moneys  coming  Into  the  hands 
of  the  commissioner,  as  a  second  distinct 
subject-matter  or  condition ;  and,  lastly,  hav- 
ing in  mind  that  In  section  3005,  Rev.  Codes, 
It  had  provided  tliat,  where  the  commission- 
er liad  proceeded  maliciously  or  without 
reasonable  cause  in  closing  a  bank  and  hav- 
ing a  receiver  appointed,  be  was  liable  to 
such  bank  on  his  official  bond  for  any  dam- 
ages, expenses,  and  costs  resulting  there- 
from. The  Legislature  further  intended  to 
require  a  bond  covering  such  damages  and 
costs  specifically .  mentioned  in  said  section 
3005,  or  in  any  other  section  of  said  chapter, 
and  did  not  intend  any  one,  Injured  or  ag- 
grieved by  the  failure  of  the  commissioner  to 
faithfully  perform  his  duties,  to  Qrst  pro- 
ceed and  have  his  damages  adjudged  against 
the  bank  commissioner  before  he  could  bring 
suit  against  the  sureties  on  said  bond.  Said 
three  conditions  reqnlred  are  separate  and 
distinct  The  first  words  "and  conditioned 
further"  imply  that  It  is  an  additional  condi- 
tion to  the  two  former  conditions. 

We  do  not  In  this  decision,  In  passing  upon 
said  third  condition,  hold  that,  even  in  a 
cause  brought  thereunder,  the  injured  party 
would  be  required  to  have  his  damage  first 
adjudged  against  the  bank  commissioner  be- 
fore proceeding  against  his  suretiea.  We  re- 
serve a  decision  on  thia  question  untU  It  la 


properly  before  us.  Under  the  bond  in  ques- 
tion, the  principal  and  surety  are  jointly  and 
severally  liable,  and  an  action  on  said  bond 
might  be  brought  jointly  against  said  bank 
commissioner  and  his  sureties,  or  might  have 
been  brought  against  either  of  them  severally. 

We  do  not  consider  that  the  other  ques- 
tions presented  In  the  brief  of  amicl  curie, 
not  raised  by  appellant,  and  not  dealing  with 
the  sufficiency  of  the  complaint,  are  proper- 
ly before  us,  and  we  will  therefore  not  pass 
upon  these  questions  further  than  to  state 
that,  from  our  lamination  of  the  same,  the 
points  are  not  well  taken  when  applied  to 
this  case. 

Tbe  judgment  of  the  court  below  must 
therefore  be  affirmed,  and  It  is  so  wdered, 
with  costs  in  favor  of  respondent 

BUDOB,  J.,  and  OUHEEN.  District  Judge, 
concur. 

On  Petitltm  tor  Rehearing. 

GT7HEBN,  District  Judge.  A  petttlon  for 
rehearing  lias  bem  filed  by  counsel  for  the 
appellant  In  the  above-entitled  action. 

Tbe  court,  after  carefully  considering  the 
same,  finds  that  all  of  the  material  questions 
discussed  by  the  learned  counsel  for  the  ap- 
pellant In  his  petition  on  rehearing  were  ful- 
ly covered  in  the  briefs  and  oral  arguments 
upon  the  original  hearing  of  said  cause,  and. 
upon  a  re-examlnatlon  of  the  entire  record, 
we  are  fully  satisfied  that  we  understood  the 
facts  and  applied  the  law  to  the  particular 
facts  In  this  case ;  that  tbe  decision  of  this 
court  was  correct  and  In  harmony  with  the 
decisions  of  this  court,  as  heretofore  an- 
nounced. 

Tbe  petition  for  rehearing  is  denied. 
BTJDOB.  J.,  concnra 
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WBST  T.  STATB.   (No.  A-2156.) 
(Criminal  CSonrt  of  Appeals  of  OUabotu.  B^b. 
2. 1915.) 

(Syllaiua  by  the  Court.) 

Ommtnal  Law  (S  1131*)— Appeal-^Abahdok- 
ment— commutatiok  of  sentence, 

When  an  appeal  in  a  death  penalty  caie  is 
pending  in  this  court,  and  the  Governor,  upon 
the  appHcntioQ  ot  the  plaintiff  In  error,  cotn- 
mutee  the  sentence  to  life  imprisonment,  the 
granting  of  the  commutation  operates  as  an 
abandonment  of  the  appeal,  and,  when  the  action 
of  the  Governor  is  brought  to  the  attention  of 
this  court,  the  appeal  will  be  dismissed 

[Ed.  Note.— For  other  caaea,  see  Criminal 
Law,  Cent.  Dig.  H  2971-W9.  2985;  Dee.  Dig. 
1 1131.*] 

Appeal  from  District  Court,  Hayes  Oonn- 
ty ;  Pieston  S.  Davis,  Judge 

SeQuoyah  West  was  convicted  of  nraicler, 
and  appeals.  Ai4>eal  dismissed. 

A.  C  Brewstei^  of  Pryor,  for  plaintiff  In 
error.  Chas.  West,  Atty.  Gen.,  and  Smltti 
C.  Mataon,  Aast  Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  Plaintiff  In  error,  Sequoyah 
West,  Jointly  Informed  against  with  Gull  K. 
West  end  Jesse  Clerenger  for  the  murder  of 
(Kie  Dan  Frame,  alleged  to  have  been  com- 
mitted on  or  about  l^e  7th  day  of  March, 
1913,  by  shooting,  was  separately  tried  and 
convicted  of  murder  with  the  death  i>enalty 
assessed.  To  reverse  the  Judgment  an  ap- 
peal was  perfected.  While  the  appeal  was 
stin  pending  in  this  court,  Lee  Cruce,  Got- 
emor,  upon  the  application  of  plaintiff  in  er- 
ror, -commuted  the  sentence  to  Ufa  Imprison- 
ment 

Where  a  commutation  of  sentence  Is  ap- 
plied for,  and  the  same  Is  granted,  and  the 
action  of  the  Governor  in  the  case  Is  brought 
to  the  attention  of  this  court  pending  the 
determination  of  the  appeal,  the  appeal  will 
be  dismissed  as  having  been  abandoned. 

The  appeal  In  this  case  is  therefore  dis- 
missed. 

rOBlCAN  and  ABMSTBONO,  JJ.,  concur. 


FINDLBT  T.  BTATB.    (No.  A-21S&) 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Feb.  2,  19160 

(Syllaiut  by  the  Court.) 

1.  INTOXICATINO  X^iqUOBS  215*)^InFOBlCA- 
TIOH— SUFFICIENCT. 

A  conviction  cannot  be  snstalned  on  an 
information  which  attempts  to  charge  a  viola- 
■/tion  of  the  prohibitory  law  by  simply  alleging 
that  the  accused  did  give  away  whisky  in  vio- 
lation of  law. 

[Ed.  Note.— For  other  cases,  eee  Intoxicating 
Lfqiiora,  Cent.  Dig.  |i  258-260;  Dec.  Dig.  | 
215.*] 

2.  iKTOZIOATHfO    LiQUOBS    (8  215*)— InFOB- 

iiATioN— Requisites. 

County  attorneys  desiring  to  prosecute  for 
giving  away  or  furnishing  intoxicating  liquor 


as  provided  by  the  prohibitory  law  must  follow 
the  rule  announced  In  Scott  v.  State,  6  OkL 
Cr.  492,  119  Pac  1023,  and  reaffirmed  in  Tracy 
T.  State.  9  OkL  Gr.  0S2,  182  Pac.  692.  The 
rule  is  dear,  and  works  no  hardship  upon  the 
state. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §§  258-260;  Dec.  Dig.  | 
215.*1 

S.  CsiiaiTAi,  Law  ({  7S3*)— Dibmibsaz^Bvi- 

DENOE. 

When  a  trial  court  finds  it  necessary  to 
advise  the  jury  to  return  a  verdict  of  not  guil- 
ty on  the  only  offense  chafed  In  the  informa- 
tioo,  he  should  discharge  the  jury  and  dismiss 
the  prosecution. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  CenL  Dig.  H  1718,  im37S9;  Dec.  Dig. 
f  763.*] 

Appeal  from  County  Courts  Osage  County; 
Paul  B.  Mason,  Judge. 

Jessie  Flndley  was  convicted  of  violating 
the  prohibitory  law,  and  appeals.  Reversed. 

Leahy  &  HacDonald,  of  Pawhuska,  for 
plaintiff  In  error.  C.  J.  Davenport,  Asst. 
Atty.  Gen.,  for  the  State. 

ARMSTRONG,  J,  The  plaintiff  In  error, 
Jesaie  Flndley,  was  c<mvicted  at  tiie  October, 
1913,  term  of  the  connl?  court  of  Osage  coun- 
ty on  a  charge  of  selling  intoxicating  liquor, 
and  her  punishment  fixed  at  imprisonment  in 
the  county  Jail  for  a  period  of  SO  days  and 
a  fine  of  $50. 

[1]  The  only  question  we  find  it  necessary 
to  discuss  in  this  appeal  Is  the  suffldracy 
of  the  Inframatim  to  charge  giving  away  In- 
t(HcicatIng  liquor  within  the  meaning  of  Uie 
statute;  The  information  charges  a  aale  of 
Intoxicatliig  liquor,  but  the  court  directed  the 
Jury  to  find  the  idalntlfl  In  error  not  guilty 
of  a  sale,  and  submitted  to  the  jury  the  ques- 
tion ot  whether  or  not  she  was  guilty  ot  giv- 
ing away  intoxicating  liquor  under  the  sec- 
ond count  In  the  information,  which  Is  as  fol* 
lows: 

"Chas.  M.  Cope,  the  duly  qualified  and  act- 
ing county  attorney  in  and  for  Osa^e  county, 
Okl.,  in  die  name  and  by  tbe  authority  of  the 
state  of  Oklahoma,  informs  the  court  that  on 
or  about  the  2Sd  day  of  October,  .191:!,  at 
Pawhuska,  in  said  county  of  Osage,  state  ot 
Oklahoma,  the  said  defendant,  Jesaie  Findley, 
did  wrongfully  and  unlawfully  give  away  to 
one  James  Ilildebrand  certain  spiritnous  liquor, 
to  wit,  one  pint  of  whisky  (said  whisky,  said 
Hildcbrand,  said  time  and  place  l>eing  the  same 
as  referred  to  In  count  1,  above,  the  transac- 
tion being  the  identical  transaction  Ret  out  in 
said  count  1),  contrary  to  the  form  of  the  stat- 
ute in  such  cases  made  and  provided,  and 
a^rainst  the  peace  and  dignity  of  tbe  state  of 
Oklahoma." 

[2]  This  so-called  count  In  the  informatlim 
does  not  chai^  an  offense  against  the  laws 
of  this  8tat& 

In  Scott  T.  State,  6  OkL  Cr.  492,  119  Pac. 
1023,  the  Information  charged  the  plaintiff 
In  error  as  follows: 

"  •  •  *  Did  unlawfully  furnish  one  pint 
of  spirituous  liquor,  to  wit,  one  pint  of  whisky 
to  C.  J,  L.  Beasley,  George  Myers,  Cleve  Pres- 
ley, and  Bill  Anderson,  for  $1." 


*For  othar  cases  Mm  same  topic  and  section  NUUBBB  in  Dee.  IMg.  4  Am.  Dig.  Key-No.  8«rlM  A  Bep'r  Indexes 
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Discussing  the  Infoimatlcai  In  that  case  we 
■aid: 

"ThiB  Is  entirel7  too  indefinite.  If  one  is  to 
be  charged  with  furnishing  liquor,  the  facts 
constitatinff  the  fumishiDg  should  be  pleaded. 
'Fanusbing*  is  a  very  inaeflnite  term. 

In  Tracy  t.  States  9  OU.  Or.  632,  182  Fac. 

682,  we  said: 

"The  vigilant  enforcement  of  the  prohibitory 
law  is  to  be  commended,  yet  a  conviction,  in 
order  to  be  sustained,  must  be  based  upon  facts 
from  which  a  legitimate  deduction  of  guilt  can 
be  had.    The  proof  does  not  show  that  the 

filaintifF  In  error  sold  whisky  to  anybody.  All 
t  does  show  is  that  two  or  three  parties  met 
in  an  alley  and  were  drinking.  There  is  noth- 
ing to  indicate  that  the  plaintiff  in  error  part- 
ed with  the  aicohol,  if  he  ever  had  it,  tor  a 
consideration.  It  may  be  that  he  sold  the  whis- 
ky as  charged.  Zf  so,  the  state  should  make 
proof  of  that  facL  Or,  on  the  other  baud,  he 
may  have  given  away  or  fundshed  the  liquor 
in  violation  of  law.  If  eot  the  spedSc  facts 
constituting  the  giving  away  or  fumiehing 
should  be  pleaded  as  stated  by  this  court  in 
the  Scott  Case,  supra.  If  a  conviction  is  to 
be  upheld  in  this  case  on  the  theory  that  the 
accosed  is  guilty  of  a  sale,  then  a  case  should 
be  made  on  that  theory.  If  the  state  desires 
to  stand  on  the  giving  away  or  fomtshing  fea- 
ture of  the  charge,  the  allegation  In  the  infor- 
mation shoold  conform  to  the  mis  announced 
in  the  -Scott  Gase,  and  the  proof  made  aoeord- 
ingly." 

In  the  case  at  bar  the  court  Abonld  have 
dismissed  Uie  prosecution  when  be  found  It 
necessary  to  Instruct  the  jury  that  the  x^ln- 
tlff  In  error  was  not  guilty  of  making  a  sale 
as  charged.  The  state's  evidence,  as  stated 
hj  the  Assistant  Attorney  General  tat  his 
brief.  Is  to  the  effect  that  Mr.  BUdebrand 
went  to  the  home  of  the  plaintiff  In  error; 
that  she  was  not  In,  but  came  In  shortly; 
tliat  he  a^ed  whethw  or  not  die  had  any"- 
thlng,  and  she  said  she  didn't  know,  that  he 
conid  look  around  and  If  he  saw  anything  he 
wanted  he  could  take  It  along.  He  found  a 
small  bottle  which  lotted  like  whisky.  The 
seal  had  been  brok<ai  and  part  of  the  contents 
gone.  He  took  the  bottle,  put  it  in  bis  pod^et, 
and  went  out  After  leaving  the  house  he 
started  to  the  lumber  yard  to  take  a  ditok 
tram  the  bottle.  He  saw  an  officer  coming 
around  toward  where  he  was,  and,  before 


drinking  any  of  the  whisky,  broke  the  bottle, 
to  prevent  the  officer  getting  It  The  officer 
testified  that  he  saw  HUdebrand  come  out 
of  the  nndley  house;  that  It  wsa  In  the 
aftemoMi;  that  he  was  ccnntaig  hwne;  that 
HUdebrand  stuck  the  bottle  in  his  Inside  coat 
pocket  and  started  away.  He  followed  him 
up  the  hill,  and  when  he  waa  about  to  catch 
up  with  him  HUdebrand  palled  the  bottle 
out  of  his  pocket  and  broke  it 

[a]  There  was  no  testimony  introduced  on 
behalf  of  the  plaintlfl  In  error.  The  statute 
penalizing  the  giving  away  of  Intoxicating 
liquor  contemplates  the  doing  of  such  act  as  a 
subterfuge  for  a  sale.  The  doctrine  ejusdem 
generis  controls  In  this  class  of  cases.  Facts 
snffldent  to  show  that  intoxicating  liquor 
was  given  away  within  the  meaning  of  the 
statute — that  Is,  as  a  subterfuge  for  a  sale — 
must  be  pleaded.  Simply  stating  that  the 
accused  person  did  give  away  Intoxicating 
liquor  in  violation  of  law  Is  not  sufficient 
Administering  whisky  to  a  person  Ul,  or  giv- 
ing alcohol  to  hospital  patients,  which  could 
not  by  any  reasonable  deducticm  be  held  to 
come  within  the  purview  of  the  statute,  would 
be  crimes  under  the  character  of  information 
disclosed  by  this  record,  if  snch  information 
can  be  sustained.  It  is  therefore  necessary 
that  the  facts  be  pleaded  in  order  that  the 
court  may  determine,  as  a  matter  of  law, 
whether  or  not  a  crime  has  been  committed, 
if  the  facts  pleaded  be  true.  If  not  &  de- 
murrer should  be  sustained  to  the  informs' 
tlon.  In  the  case  at  bar  the  facts  pleaded  do 
not  disclose  an  unlawful  giving  away  of 
whisky  as  a  subterfuge  for  a  sale,  nor  does 
it  appear  that  the  county  attorney  seriously 
attempted  to  establish  such  contention.  A 
case  sufficient  to  go  to  the  Jury  on  the  theory 
of  an  unlawful  sale  could  possibly  have  been 
made,  but  the  trial  court  took  that  issue  frcmi 
the  Jury,  thereby  leaving  nothing  property 
before  the  court  under  the  Information. 

The  judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  triaL 

DOTLfll^  P.  X,  concQztL  FDBICAN,  J.,  ab- 
sent 
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MEBBILL  et  al.  T.  STATE.    (No.  A-229a) 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Feb.  6*  1916.) 

(Bytteibm»  hp  the  Oomr%4 
OmaitAi.  Law  {\  1023*)— Apfial— DioiazoN 

Apfbalabui— Dbniaz.  of  New  Tbxai.. 
There  1b  no  statute  authorizing  an  appeal 
from  an  order  denTing  a  motion  for  a  new  trial, 
except  as  instant  to  an  appeal  from  a  judg- 
ment of  conviction,  and  no  appeal  lies  from 
an  order  denying  a  motion  for  a  new  trial 
made  after  the  tune  allowed  hf  law  for  taking 
an  appeal  has  expired. 

[Ed.  Note.— Fot  other  g»m8,  bM  Oiiminal 
Law.  Gent.  Dig.  f|  Dec  Dig.  1 

1023.*] 

Ai>peal  from  District  Court,  Sequoyah 
County;  John  H.  Pitchford,  Judge. 

O.  H.  Merrill  and  Sam  House  were  con- 
victed of  conjoint  n^bery,  and  appeaL  Ajh 
peal  dismissed. 

B.  M.  Frye,  of  SalMsaw,  and  B.  G,  SpU- 
num,  of  Oklahoma  City,  for  plaintiffs  in  er- 
ror. Chas  West,  Atty.  Oen.,  and  a  J.  DaT- 
cnport^  AsBt  Atty.  G«i.,  tat  the  State. 

DOTLB.  P.  J.  O.  H.  Merrill  and  Sam 
Bouse,  and  one  Kirk  Dearmin,  were  Jointly 
Informed  against  for  the  crime  of  conjoint 
robbery,  and  up<m  their  trial  were  found 
guilty  of  conjoint  robbery,  and  their  punish- 
ment was  fixed  at  Imprisonment  in  the  peni- 
tentiary for  a  term  of  five  years.  After 
motions  for  new  trial  and  In  arrest  of  Judg- 
ment had  been  orermled,  the  court  rendered 
Judgment  and  sentenced  each  defendant  to 
serre  a  term  of  five  years  In  the  penlt^tiary. 
^e  Judgment  and  soitesMe  was  entered  on 
the  IBth  day  of  May,  1013.  The  record 
diows  that  on  the  8th  day  of  November,  1918, 
the  plolnttlfs  In  error  filed  a  motion  for  new 
trial  on  the  ground  that  certain  papers  had 
been  lost  from  the  fllea,  and  that  sold  mo- 
tion was  orermled  on  the  20tb  div  at  Janu- 
ary, 1914.  An  appeal  from  the  order  oreiv 
ruling  the  motion  for  a  new  trial  was  at- 
tempted to  be  taken  by  filing  in  Oils  court  on 
June  19.  1914,  what  pmported  to  be  a  case- 
made,  whldi  contains  a  transcript  tbm  tes- 
timony ta^en  upon  the  supplemental  moUtm 
for  a  new  trial. 

The  Attorney  General  has  filed  a  motion  to 
dismiss  the  appeal  upon  the  grounds  that 
•aid  appeal  Is  wholly  unauthorlied.  Under 
tte  proriolons  <tf  our  Criminal  Ood^  the  ap- 
peal must  be  from  the  Judgment  and  sen- 
tence. Section  B9S8,  Ber.  Laws. 

There  Is  no  statute  authorlalng  an  q»peal 
firam  aa  order  denying  a  motion  tor  a  new 


trial,  except  as  instant  to  the  appeal  from  a 
Judgment  of  conviction.  Parker  t.  State, 
10  Okl.  Or.  041,  139  Pac.  T08. 

The  appeal  from  the  order  overruling  the 
defendant's  supplemental  motion  for  a  new 
trial  should  therefore  be  dismissed. 

The  purported  appeal  Is  hereby  dismissed, 
and  tbe  case  remanded,  with  direction  to  the 
trial  court  to  carry  Into  execatlon  tlie  origi- 
nal Judgment. 

FUBMAN  and  ABMSTRONO,  JJ.,  concur. 


DULANET  T.  STATE.    (No.  A-2182.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Fdk 
6,  191S.) 

(BytlabuM  &v  Editorial  Staff.) 
Cbiuiival  Law  (S  1182*)— Appeal— Dtsiasa- 

AL. 

Where  no  briefs  had  been  filed  by  accused, 
and  when  the  case  was  called  for  final  sabmis- 
ston  no  appearance  was  made  on  hia  behalf, 
and  no  error  appeared  from  an  examination  of 

the  record  proper,  the  Attorney  General's  mo- 
tion to  affirm  tbe  conviction  for  failure  to 
prosecute  the  writ  of  error  woald  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  8203-3214;  Dec.  Dig.  § 
1182.»1 

Appeal  from  County  Court,  Jefferson  C!oun- 
ty ;  J.  M.  Adams,  Judge. 

Monk  Dulaney  was  convicted  of  a  violation 
of  the  prohlMtorr  law,  and  be  luipeals.  Af- 
firmed. 

Hamilton  &  Saye,  of  Waurlka.  for  plain- 
tiff In  error.  B.  McMUlon,  Aort.  Atty.  Oen.. 
for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was 
convicted  on  an  information  cha^^ng  the 
selling  of  intoxicating  liquor  to  one  John 
JcAnson.  On  the  5th  day  of  November,  1918, 
in  accordance  with  the  verdict  of  the  Jury, 
he  was  by  the  court  sentenced  to  be  confined 
In  tlie  coun^  Jail  for  a  term  of  90  days  and 
to  pay  a  fine  tit  960. 

No  briefs  have  been  filed,  and  when  the 
case  was  called  for  final  submission  no  ap- 
pearance was  made  on  behalf  of  plaintiff  in 
error.  Thereupon  the  Attorney  General  mov- 
ed to  affirm  the  Jodgmoit  for  failure  to  pros- 
ecute tile  sppeaL 

We  have  wramtn^  ttw  record  propw,  and 
have  discovered  no  error  tiiat  will  warrant 
a  reveiaal  of  tlw  Jodgmoit  The  motion  to 
affirm  la  therefore  sustained. 
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LOWDBRHIIiK  T.  STATIG.   (Na  A-1806.) 
(Oriminal  Gonrt  of  Appeals  of  Oklahoma.  Feb. 
4,1916.) 

(Byftaiua  bv  the  Court.) 

1.  Cbhonal  TiXW  (S  400*)— EHBEZZLnmifT  (S 

44*)  —  EVIDINCT  —  BBBT  AKD  SBCONDABT  — 

BiCOBD. 

(a)  The  fact  that  there  la  a  record  of  the 
election  of  certain  officers  of  a  lodge  doea  not 
preclude  the  atate  from  proving  bj  other  compe- 
tent evidence  the  fact  that  one  acted  in  anch  ca- 
pacity. 

(b)  If  a  person  assumes  to  act  in  the  capadtr 
of  a  lodge  officer,  is  so  recognized  by  the  mem- 
bera  thereof,  and  receivea  and  disborses  the  mon- 
ey of  the  lodse,  proof  at  these  facta  is  aoffi- 
cient  to  snatafn  a  conviction  for  the  embezale- 
ment  of  the  funds  of  the  lodge  as  an  officer  of 
the  same. 

[Ed:  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  879-886,  1208-1210;  Dec 
Dig.  5400;*  Embezzlement,  Cent  Dig.  SS  67-70; 
Dec  Dig.  S  44.*] 

2.  Cbiuinal  Law  ({  1169*)— Indicticsnt  and 
Infobmation  (I  166*)  —  Pueadzno  and 
Pboof— Appeaij— Habmlsss  Ebbob. 

(a)  It  is  the  dnty  of  the  county  attorney 
to  introdace  facts  to  establish  all  the  material 
allegationa  set  out  in  the  information  presented 
by  him,  in  the  manner  and  form  as  charged,  and 
in  keeping  with  the  rules  of  law. 

(b)  The  fact,  however,  that  a  county  attorney 
fails  of  efficiency  or  through  oversight  to  com- 
ply with  the  rules  of  law  strictly  constrned, 
does  not  justify  this  court  in  permitting  a  crim- 
inal to  escape  poniahment  when  such  criminal 
has  been  deprived  of  no  substantial  right  and  Ls 
clearly  guilty  of  the  crime  charged. 

(c)  The  admission  of  incompetent  evidence 
does  not  necessarily  Justify  the  reversal  of  a 
conviction  when  there  is  competent  evidence  in 
the  record  which  conclusively  establishes  the 
guilt  of  the  accDsad,  and  no  defense  whatever  ia 
offered. 

[Ed.  Note.— Por  other  cases,  see  CMmlnal 
Law,  Cent  Dig.  {}  754,  3088,  3130.  8187-8148 ; 
Dec.  Dig.  §  11®:*  Indictment  and  Information, 
Cent  Dig.  H  527-^  632.  638;  Dec  Dig.  i 
166.*] 

Appeal  from  District  Court,  Latimer  Coun- 
ty; W.  H.  Brown,  Jndge. 

O.  ^.  Lovdennllk  was  ccmWcted  of  em- 
bezzlement, and  appeals.  Affirmed. 

Jones  &  Lester,  of  Wilburton,  for  plaintiff 
In  error.  Smith  C.  Matson  and  0.  J.  Daven- 
port, Asst  Attya  Gen.,  for  the  State. 

ARMSTRONG,  J.  The  plalntlft  In  error, 
O.  N.  Ix>wdermilh,  was  convicted  at  the 
March,  1912,  term  of  the  district  court  of 
Latimer  county  on  a'  charge  of  embezzlement, 
and  his  punishment  fixed  at  imprisonment  In 
the  state  i>eQitentlary  for  a  term  of  one  year 
and  one  day.  This  aiq;»eal  Is  broni^t  In  an 
effort  to  secure  a  reversal  of  the  Judgmrat 
of  conviction. 

The  Information  charges  that  the  plaintiCT 
In  error,  while  acting  as  the  financial  officer 
of  Gowan  Lodge  No.  79  of  the  Ancient  Order 
of  United  Worlcmen,  embezzled  the  sum  of 
yi80,  funds  of  the  lodge  which  he  came  into 
possession  of  through  his  official  connection 


therewith.  The  testimony  clearly  shows  that 
he  was  acting  as  flnandal  officer  of  the  lodge 
in  question  in  the  capacity  diarged,  reviv- 
ed the  monej  in  Question,  and  amroprlated 
the  same  to  bla  own  nse.  Tbs  only  conten- 
tion advanced  his  conna^I  la  Oiat  the  covrt 
erroneously  permitted  certain  oral  testimooy 
to  be  Introduced  to  show  his  official  relation 
to  the  lodge,  instead  of  requiring  the  Intro- 
duction of  lodge  records.  There  was  no  tes- 
timony Inteoduced  on  behalf  of  the  plaintiff 
In  error.  A  nombw  of  wttneesee  testified 
that  they  w»e  memben  of  the  lodge  and  that 
the  plalntUf  In  error  was  secretary  and  finan- 
cial officer  of  the  lodge.  His  signature  was 
identifled,  and  receipts  be  had  given  mem- 
bers of  the  lodge  for  dues  were  introduced. 

[1]  Counsel  earnestly  urge  this  court  to 
reverse  this  Judgment  on  the  ground  that  the 
records  of  the  lodge  showing  the  election  of 
the  plaintiff  in  error  to  the  position  of  finan- 
cial officer  should  have  been  introduced.  The 
county  attorney  should  have  been  prepared 
to  introduce,  and  should  have  introduced, 
this  record.  However,  other  competent  proof 
in  the  form  of  receipts  signed  by  the  plain- 
tiff in  error  in  his  own  handwriting,  in  the 
absence  ot  any  denial  on  his  part  or  by  any 
one  for  him  that  the  receipts  spoke  the  truth, 
were  sufficient  to  establish  the  fact  that  he 
had  held  himself  out  as  such  officer,  and  as 
said  by  this  court  in  the  case  of  Ex  parte 
Winters,  10  Ohl.  Cr.  592,  140  Pac.  164,  61  L. 
H.  A.  (N.  S.)  1087,  if  he  waa  fUianeler  and 
eecretary  enough  to  collect  the  money  of  the 
members  of  this  lodge  and  embezzle  it,  he 
was  financier  and  secretary  enough  to  go  to 
the  penitentiary  for  perpetrating  such  a  pub- 
lic wrong.  It  was  sufficient  In  this  case  for 
the  state  to  show  that  the  plaintiff  in  error 
acted  as  such  officer  and  received  and  re- 
ceipted for  money  as  such  officer,  and  em- 
bezzled the  same  after  he  had  come  into  the 
possession  thereof.  The  question  of  his  law- 
ful election  as  an  officer  of  the  lodge  in 
question  was  not  materlaL  If  he  acted  as 
an  officer  thereof,  received  and  embeiEzled  the 
money  thereof  In  the  manner  and  form  as 
charged,  then  he  was  properly  convicted. 
The  lawB  of  this  state  do  not  tolerate  any 
such  crookedness. 

[2]  While  the  foregoing  is  the  law  of  this 
Jurisdiction,  county  attorneys  who  prosecute 
under  the  character  of  Information  set  up  in 
this  record  should  ^erdse  diligence  to  in- 
troduce all  the  records  essential  to  make  out 
their  case  as  charged-  The  fact,  however, 
that  the  county  attorney  fails  of  efficiency 
or  tlirougb  oversight  does  not  Justify  this 
court  in  permitting  a  criminal  to  escape  pun- 
ishment when  be  has  been  deprived  of  no 
substantial  right  and  is  clearly  guilty  of  the 
crime  charged.  The  admission  of  incompe- 
tent evidence  doea  not  Justify  the  reversal  of 
a  conviction  when  competent  evidence  con- 
clusively establishes  the  guilt  of  the  accused. 
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and  when  no  defense  whatever  Is  made.  It 
Is  clearly  shown  by  the  testimony  in  the  rec- 
ord that  members  of  this  lodge  paid  to  the 
plaintiff  In  error  the  aaseasments  and  does 
proTlded  by  the  by-laws  governing  the  Instl- 
tatlon;  that  he  accepted  the  mon^  and  la- 
sued  receipts  therefw  as  secretary  and  flnan< 
dal  officer  thereof;  Oiat  he  onlawfolly  ap- 
proivlated  the  mon^  to  his  own  use— and 
nobody  denies  tliese  facts. 

The  trial  was  without  prejudice,  and  the 
conviction  proper. 

The  Judgment  of  the  trial  court  Is  there- 
fbre  affirmed. 

DOTLB,  P.  J.,  concurs.  FUBMAN,  3.,  ab- 
sent 


WIIiKINS,  Drainage  Com'r,  t.  HILLMAN 
et  aL,  County  Com'n  and  Ex  Officio  Gom'rs. 
(No.  6203.) 

(Supreme  Court  of  Oklahoma.   Dec.  22,  1914. 
BeheRrlng  Denied  Jan.  26,  1016.) 

{BvUaiua  hp  th»  CowtJ 

1.  Drains  (9  71*>>-Spicial  Absessmi irrs— V a- 

LIDITT. 

In  the  coDBtractioD  of  a  drainage  ditch,  spe- 
cial aBsesameutB  ahder  the  Coostitatjon  and 
laws  of  this  state  can'be  made  only  for  corre- 
sponding specific  benefits  conferred. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  174;  Dec  Dig.  5  71.*] 

2.  Counties   (S  160*)— Fuwds— Dbains— Ab- 
beb8ment  of  benefits. 

Where  substantial  benefits  are  assessed  to  a 
county  on  account  of  drainage  to  the  public  high- 
ways, that  part  of  the  expense  of  constructing 
the  drainage  ditch  apportioned  to  the  county, 
corresponding  with  the  amount  of  benefits  con- 
ferred, must  be  paid  by  the  county  out  of  funds 
raised  by  general  taxation. 

[Ed.  Note.- Cor  other  cases,  see  Counties, 
Cent  Dig.  8  219;  Dec.  Dig.  {  160.*) 

5.  Drains   (§  68*)— AssESSUEnTS— DRaiiTAaz 

OF  HlOHWATS. 

That  part  of  the  expense  in  constructlug  a 
drainage  ditch  assessed  against  a  county  for 
benefits  accruing  to  such  county  by  virtue  of 
drainage  of  the  public  highways  cannot  legally 
be  paid  out  of  funds  collected  by  special  as- 
sessments made  against  the  property  owners  In 
said  drainage  district. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  8  72;  Dec.  Dig.  g  68.*] 

4.  EuiNEiTT  Domain    (S  2*>— DsAnrAOS  of 

HioiiWATS — Assessments. 

The  payment  of  that  part  of  the  expense 
in  coustrncnng  a  drainage  ditch,  assessed  to 
the  county  for  beneSts  to  the  public  highways 
out  of  funds  collected  by  special  assessments 
levied  upon  the  individual  property  located  in 
such  draiuage  district,  would  be  taking  private 
property  for  public  use,  without  just  compensa- 
tioD  and  violative  of  the  Constitution  and  laws 
of  this  state. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  8!  3-12;   Dec.  Dig.  9  2.*1 

6.  Dbains  (S  68*)— AsaEsauENTS— BBiDonH- 

OOVNTIKS. 

The  viewen  and  appraisers  assessed  bene- 
fits to  Lincoln  county  by  virtue  of  the  drainage 
of  the  puUle  highways  in  the  sum  of  f  lS4,6CiO, 


'  and  assessed  damages  in  favor  of  said  county  in 
the  sum  of  $81,030.  the  cost  of  erecting  48  steel 
bridges  across  said  drainage  ditch  on  uie  public 
highways.  Said  assessment  was  confirmed  by  the 
county  commissioners.  No  exceptions  were  filed, 
or  appeal  taken  therefrom,  llie  county  commis- 
stonen  refused  to  erect  said  bridges,  or  to  pay 
the  amount  ot  benefits  assessed  to  said  conn^. 
Plaintiffs,  who  are  certain  property  owners  in 
said  district,  filed  their  petition  in  the  district 
court  against  the  county  commissioners,  and  said 
commiwlouers,  as  ex  officio  drainage  commis- 
sioners, and  against  plaintiff  in  error  as  drain- 
age commissioner,  praying  for  a  writ  of  manda- 
mus, requiring  them  to  meet  and  proceed  to  let 
the  contract  for  the  erection  of  said  bridges. 
The  court  found  In  favor  of  the  county  commis- 
sioners, and  issued  a  peremptory  writ  of  manda- 
mus requiring  the  commissioDerB,  as  ex  officio 
drainage  commissioners,  and  the  drainage  com- 
missioner to  meet  and  proceed  to  let  the  contract 
for  the  constrnction  of  said  bridges.  Held,  error. 

[Ed.  Note. — For  other  cases,  see  Drains,  CenL 
Dig.  8  72;  Dec  Dig.  8  68.*] 

Error  from  District  Court,  Lincoln  Coun- 
ty ;  Roy  Hoffman,  Judge. 

i^tion  by  J.  W.  Ch6rc7  and  oUms 
against  Ed  Hlllman  and  others,  County 
CommlBslonera  and  Ex  Officio  Commisalon- 
era  of  De^  VoA  Drainage  District  Na  1, 
Lincoln  county,  and  from  the  Judgment  Ho- 
mer J.  WlUctaia,  Drainage  Commissioner, 
brings  error.   Beversed,  with  dlrectlona. 

Embry  &  Hastlugs,  of  Oklahoma  City,  for 
plaintiff  In  error.  Streeter  Speakman,  Co. 
Atty.,  and  F.  A.  Rlttenhouse,  both  of  Chan- 
dler, for  defendants  In  error. 

RIDDLE,  J.  On  the  7th  day  of  August, 
1900,  certain  property  owners  residing  In 
Lincoln  county  filed  their  petition  in  the 
manner  provided  by  law  with  the  board  of 
county  commissioners, .  for  the  purpose  of 
creating  a  drainage  district  within  said 
county.  The  petition  was  signed  by  the 
requisite  number  of  property  owners  neces- 
sary to  confer  Jurisdiction  upon'  the  county 
commissioners  to  proceed  In  the  matter.  Va- 
rious proceedings  were  had,  and  there  is  no 
question  raised  as  to  the  regularity  of  the 
proceedings  in  the  organization  of  the  drain- 
age district  and  in  letting  the  contract  for 
the  construction  of  the  ditch.  On  February 
26,  1914,  J.  W.  Cherry,  D.  J.  Norton,  E.  W. 
Hoyt,  A.  E.  Patricli,  and  D.  W.  Collier,  pn^)- 
er^  owners  in  said  district,  filed  tlieir  peti- 
tion In  the  district  court  of  Lincoln  county 
agatost  Ed  Hlllman,  J.  F.  Collier,  and  R.  A. 
Morrow,  county  commissioners  and  ex  officio 
commissioners  of  Deep  Fork  Drainage  Dis- 
trict No.  i;  of  Lincoln  county,  and  Homer 
J.  Wllklns,  as  drainage  commissioner.  Flain- 
tlfCs  recite  the  various  steps  taken  in  the 
organizatltm  of  said  drainage  district,  and 
the  letting  of  the  contract  to  construct  the 
ditch;  that  they  are  property  owners,  aT- 
fected  by  such  proceeding.  They  further  al- 
lege that  the  viewers  and  appraisers  ap- 
pointed to  view  and  appraise  said  prtverty 
reported  the  necessity  of  building  48  steel 
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bridges  across  said  drainage  dltcb  on  the 
public  highways,  and  designated  the  locali- 
ties where  said  bridges  were  to  be  construct- 
ed; that  said  viewers  and  appraisers  esti- 
mated the  cost  of  constructlcn  of  said  bridg- 
es In  the  sum  of  $81,930.  Plaintiffs  farther 
allege  that  said  viewers  and  appraisers  as- 
sessed the  benefit  to  Lincoln  county  in  the 
sum  of  $134,550.  They  allege  the  progress 
made  in  the  constructioQ  of  said  ditch  and 
the  necessity  of  building  said  bridges,  and 
the  refusal  of  said  defendants,  as  county 
commissioners,  or  either  as  ex  offldo  drain- 
age commissioners  of  said  drainage  district, 
to  construct  said  bridges,  as  was  their  duty 
to  so  do,  although  often  requested.  It  is 
further  alleged,  without  the  construction  of 
said  bridges,  It  will  be  impossible  for  plain- 
tiffs to  cross  said  ditch,  and  many  of  the 
farms  situated  In  said  district  will  be  cut 
in  two  by  said  ditch,  and  the  owners  thereof 
will  not  have  access  to  portions  of  thdr 
farms;  that  they  have  no  adequate  remedy 
at  law,  and  they  pray  for  a  writ  of  manda- 
mus, compelling  defendants  to  meet  and  pro- 
ceed to  let  the  contract  for  the  constmctlon 
of  said  bridgesL  An  alternative  writ  of  man- 
damuB  was  Issued,  setting  up  substantially 
the  toregfOitg  facts. 

Plaintiff  In  eiror,  Homer  J.  WUklns,  as 
dratnii£e  oranmlssloim,  filed  his  answer  and 
return  to  the  altemattve  writ,  wherein  he 
sets  out  the  various  steps  taken  by  the  coun- 
ty commissioners  in  the  organization  of 
said  drainage  district  and  the  rq^ort  of  the 
Tlew«r8  and  appralaors  and  the  confirmation 
thereof  by  eald  commlasloners.  He  avers 
that  the  viewers  and  appraisers  fonnd  the 
benefits  to  Uncoln  county  In  the  sum  of 
$134,S50,  and  Uie  damage  In  favor  of  Lin- 
coln county  for  the  construction  of  said  48 
steel  brid^  in  the  sum  ot  $81,930.  After 
legal  notice  by  pubUcatltm,  a  hearing  upon 
said  report  was  had,  and  the  same  was  by 
the  commissioners  duly  confirmed,  and  no 
appeal  was  taken  therefrom  by  the  county; 
and  the  action  of  the  viewers  and  the  order 
confirming,  same  have  become  final.  He  also 
makes  a  part  of  his  answer  the  order  of  the 
board  of  county  commissioners,  of  date,  No- 
vember, 1910,  as  follows: 

••Chandler,  Oklahoma.  Nov.  19,  1910.  The 
board  met  pursuant  to  recess,  all  members  pres- 
ent; journal  of  previous  meeting  read  and  ap- 
proved. It  is  ordered  by  the  board  that,  where- 
as, by_  mutual  mistake,  the  assessment  for  dam- 
ages in  favor  of  Lincoln  connty  in  the  Deep 
Fork  Drainage  District  No.  1  (by  reason  ot 
the  coonty  being  required  to  construct  bridges) , 
not  having  heretofore  been  spread  of  record,  the 
county  clerk  be  and  he  is  hereby  instruct^  to 
record  in  the  drainage  record  of  said  district  the 
assessment  hereby  made  In  favor  of  Idncolo 
county,  on  account  of  the  construction  of  said 
bridges,  the  sum  of  $81,930,  which  said  snm  Is 
hereby  declared  to  be  the  assessment  of  damages 
due  said  county,  as  sforesaid.  The  board  then 
took  a  recess  until  Nov.  28,  1910. 

"Approved  this  28th  day  of  November.  1910. 

"Geo.  F.  Clark,  Chairman. 

"Attest;  J.  B.  Bea.  County  Clerk." 


BIlPOBTBft  (OU. 

He  further  alleges: 

"And  by  snch  action  ti!ie  said  board  of  county 
commissiooers  elected  that  Lincoln  county  would 
construct  said  bridges  and  offset  the  danmges 
on  account  thereof,  to  wit,  the  snm  of  $81,980 ; 
*  *  *  that  the  construction  of  said  bridges  is 
not  a  legal  charge  against  said  drainage  di»* 
trict" 

He  further  sets  out  resoluU^m  of  the  board 
of  connty  commissioners  ot  July  8,  1911, 
wherein  the  board  recognizes  the  validity  of 
the  assessment  of  benefits  made  to  Lincoln 
cotmty  and  the  provision  made  by  said  reso- 
lution toward  the  payment  of  said  assess- 
ment, and  the  further  resolution  of  said 
board,  providing  for  the  issuance  of  negotia- 
ble special  assessment  warrants  with  cou- 
pons attached  in  the  a^regate  snm  of  $134,- 
000,  to  provide  the  ready  funds  to  pay 
said  snm.  He  alleges  that  they  refuse  to 
Issue  said  warrants  or  to  build  said  bridges. 
The  county  commissioners  filed  a  demurrer 
to  the  i>etItlon  and  alternative  writ  of  man- 
damus. Plaintiffs  filed  a  demurrer  to  the 
answer  and  return  of  the  drainage  commis- 
sioner. Upon  a  hearing  of  the  issues  thus 
raised,  the  court  sustained  each  of  said  de- 
murrers; and  a  peremptory  writ  of  manda- 
mus was  issued  against  the  county  commis- 
sioners, as  ex  officio  commissioners  of  Deep 
Fork  Drainage  Distriqjt  No.  1,  and  plaintiff 
in  error,  as  drainage  commissioner,  requir- 
ing them  to  meet  and  proceed  to  let  the  con- 
tract for  the  construction  of  said  48  bridges. 
From  this  Judgment  plaintiff  In  error  prose- 
cutes error  to  this  court. 

[1-5]  There  la  no  guestlcm  raised  on  this 
appeal  relative  to  the  necessity  of  the  con- 
struction of  said  bridges,  but  all  parties  seem 
to  agree  that  they  are  indispensable.  The 
sole  question  for  determination  is  as  to 
whether  said  bridges  should  be  constructed 
by  the  county  commissioners  at  the  expense 
of  and  In  behalf  of  the  county,  or  by  the 
drainage  commissioners  and  at  the  expense 
of  said  district.  By  stipulation  filed  in  this 
court,  the  case-made  has  been  amended  by 
attaching  a  true  transcript  of  all  the  pro- 
ceedings bad  before  the  county  commission- 
ers relative  to  said  drainage  district  We 
presume  this  is  done  in  order  that  the  court 
may  determine  the  question  on  the  merits 
and  finally  fix  the  liability  oF  building  these 
bridges.  A  proper  determination  ot  the 
question  presented  requires  the  considera- 
tion and  construction  of  several  provisions 
of  the  act  of  the  Legislature  of.  1907-08,  and 
the  amendments  thereto,  commonly  known 
as  the  Drainage  Act  There  Is  gome  cmiten- 
tion  as  to  whether  the  act  of  the  commis- 
sioners _wa8  performed  as  commlsslODers  of 
the  drainage  district,  or  whether  they  were 
acting  In  the  capacity  of  county  commission- 
ers. The  law  Is  anything  but  clear  as  to 
when  they  shall  act  as  county  commission- 
ers, or  when  they  shall  act  as  ex  bfficio 
drainage  commissioners.  The  law  begins  by 
providing  that  the  proceedings  shall  be  in- 
itiated by  snag  a  petition  vitti  tbe  county 
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commlBSionere,  and  section  8040,  Oomp.  Laws 
1909,  In  part  provides:  "The  term  'commls- 
sl  oners'  as  used  In  this  act,  shall  mean  the 
board  (tf  county  comndsdonen.'*  Tbete  la 
no  provlalon  anywhere  designating  said  com- 
missioners "drainage  commlssbmers,**  or  "«c 
officio  drainage  commlssl(»iaB.'*  Fran  an 
examlnatlim  of  the  record,  it  seems  that  all 
the  proceedings  had  before  the  commission- 
ers were  before  them  as  county  commission- 
ers, and  that  all  zesolutlona  passed  and  or- 
ders made  were  In  their  capacity  as  county 
commissioners.  In  our  opinion,  It  Is  a  mat- 
ter of  minor  Importance  whether  or  not 
they  were  acting  in  the  cmiaclty  ot  county 
commissioners,  <Kt  drainage  commissioners. 
It  is  unnecessary  to  determine  in  what  ca- 
pacity they  performed  their  duties,  ezcwpt 
to  the  eztmt  and  for  the  purpose  of  deter- 
mining the  Talidity  of  Hicdr  actSL  At  com* 
m<ni  law,'  the  obligation  to  maintain  and  re- 
pair public  highways  and  bridges  rested  up- 
on the  county.  1  Blackst  Comm.  867.  It 
cannot  be  doubted  that  primarily  the  dnty  of 
haildlng  bridges  of  the  character  and  dimen- 
Bions  of  the  bridges  required  to  be  bnllt 
across  said  drainage  ditch  In  question  upon 
the  public  highways  Is  upon  the  county  com- 
missioners under  sections  7681  and  7609, 
Bev.  Laws  1910,  which  secticms  read: 

"7581.  All  bridges,  culverts  and  roads  shall  be 
at  least  fourteen  feet  wide,  and  all  bridges  and 
cnlrerts  not  more  than  twenty  feet  In  length 
shall  be  under  the  control  and  saperrislon  of  the 
board  of  highway  commissioners  of  such  town- 
■hip  and  the  road  supervisor  in  whose  district 
ancb  bridge  or  calvert  is  situated,  and  all  brid^ 
mote  than  twenty  feet  long  shall  be  imder  the 
control  and  supervisioQ  of  the  board  of  county 
commissioners.  Said  bridges  to  be  built  by  the 
connty  commissioners  at  such  places  as  may  be 
necessan  for  the  public  eonTenience.  In  addi- 
tion to  the  compensation  already  allowed  by  law, 
the  county  commissionera  shall  receive  three  dol- 
lars for  each  day  actually  and  necessarily  spent 
In  overseeing  bridge  work:  Provided,  that  no 
comndssiosers  sluul  receive  pay  for  such  work 
for  more  than  sixty  days  in  any  one  year." 

"7G09.  The  board  of  county  commissioners  shall 
provide  all  roads  improved,  nnder  the  provisiona 
of  this  article,  with  suitable  bridges  of  a  jperma- 
nent  and  substantial  character  and  shaO  Iceep 
and  maintain  same  in  repairs." 

It  Is  the  contention  of  plaintiff  in  error 
tliat  under  section  8060,  Comp.  Laws  1900,  It 
ia  likewise  the  duty  of  the  county  commis- 
sioners to  construct  the  bridges  in  question. 
This  section  provides: 

"The  commissioners  may,  when  the  same  is 
necessary  for  public  health,  convenience  and 
welfare,  cause  to  be  constructed  or  enlarged,  any 
bridge  or  culvert  made  necessary  by  the  cross- 
ing of  any  drain  constructed  under  the  provl- 
■iona  of  this  act:  Provided,  however,  that  when 
such  t>rld8e  or  culvert  shall  belong  to  any  corpo- 
ration outer  than  the  county,  the  county  clerk 
shall  give  such  corporation  notice  by  deliveriog 
to  its  agent  the  order  of  the  commissioners  de- 
claring the  necessity  for  constructing  or  enlarg- 
ing such  bridge  or  culvert,  and  a  fan  a  re  to  con- 
struct or  enlarge  such  bridge  or  culvert  within 
the  time  specified,  shall  be  deemed  as  a  refusal  to 
do  said  work,  and  thereon  the  commissioners 
shall  proceed  to  let  the  work  of  constructing  or 
enls-glng  the  same  and  assess  the  corporation 


with  the  cost  thereof,  and  the  eonn^  derk  shall 
place  such  assessment  on  the  tax  book  against 
said  corporation  *  *  *  to  be  collected  as  tax- 
es. Before  tiie  commissioners  shall  let  such 
work  they  shall  give  to  the  agent  of  the  said  cor- 
poration at  least  twenty  days'  actual  notice  of 
the  time  and  place  of  letting  sucL  work." 

Construing  section  3039,  supra,  as  a  whole 
and  in  coimectlon  with  sections  7581  and 
7609,  Rev.  Laws  1010,  supra,  relating  to  the 
same  subject,  we  are  clearly  of  the  opinion 
that  the  commissioners  referred  to  therein 
are  the  county  commissioners,  and  that  the 
bridges  provided  for  are  to  be  constructed 
on  behalf  of  and  at  the  expense  of  the  coun- 
ty, except  where  benefits  are  'assessed  to  a 
county,  it  may  offset  the  amount  due  for 
benefits  by  the  cost  of  erecting  necessary 
bridges.  This  section  clearly  contemplates 
that  the  bridges,  other  than  are  owned  by 
any  private  corporation,  shall  belong  to  the 
county.  Also,  this  section  provides  only  for 
the  construction  or  repair  of  such  bridges, 
when  it  Is  made  necessary  for  the  public 
health,  convenience,  and  welfare.  There  Is 
no  reference  made  In  this  section  to  the  re- 
pair or  construction  of  bridges  when  neces- 
sary for  the  drainage  district  or  for  the  con- 
venience of  tibe  pe<H>te  in  said  district,  but 
only  when  necessary  for  the  general  public 
health,  convenience,  and  welfare.  In  other 
words,  this  section  contemplates  that  said 
bridges  are  to  be  built  for  the  use  and  bene- 
fit of  the  general  public,  In  that  all  public 
bridges  become  a  part  of  the  public  high- 
ways, and  the  public  highways  are  in  the  ex- 
clusive charge  and  control  of  the  county  of- 
ficials and  must  be  erected  by  general  tax; 
and  this  section  puts  the  burden  of  con- 
structing such  bridges  upon  the  county. 

We  are  also  of  the  opinion  that  the  bridg- 
es referred  to  In  this  section  are  a  different 
class  from  those  referred  to  In  section  3050, 
Comp.  Laws  1900.  Taking  the  context  of 
said  section  8050,  it  Is  reastmably  clear  that 
the  bridges  referred  to  there  are  mainly  for 
the  use  and  benefit  of  the  owners  of  the  lauds 
situated  tD  said  district  The  language  used 
(referring  to  the  viewers)  la: 

"They  shall  specify  the  manner  and  time  in 
which  the  improvements  shall  be  made  and  com- 

?leted,  the  number  of  floodgates,  waterways, 
arm  crossings,  bridges,  and  the  dimenslonB 
thereof,  and  note  the  county  and  township  lines 
and  railroad  crossings." 

.  In  other  words,  this  language,  properly 
construed,  vrould  mean  the  number  of  flood- 
gates, waterways,  farm  crossings,  and  "farm 
bridges"  and  dimensions  thereof.  This  sec- 
tion dearly  contemplates  that  these  are  im- 
provements to  be  constructed  at  the  expense 
of  the  drainage  district,  and  to  become  a 
part  of  the  drainage  system,  and  of  fecial 
boi^t  to  each  landowner  within  the  district, 
and  are  not  public  uUUttes.  The  drainage 
law  does  not  provide  anywhere  the  character, 
material,  si»  In  l&ngth  or  width,  nor  Uie 
location  of  such  bridges.  The  language  of 
the  court  in  the  case  of  Rlgney  v.  Flsdier,  113 
Ind.  SIS.  16  M.  n.  CM,  Is  applicable  here: 


Digitized  by  Google 


IIU 


us  PACIinO  BBPOBTEB 


(OkL 


Wltiunit  farUiOT  extending  this  opinion,  onr 
conclusion  is  that  appellee,  ai  the  drainage  com- 
misBioner,  has  no  anthority  to  determine  the 
aeoessi^  for  the  bridge,  nor  the  sort  of  bridge, 
if  one  IB  necessary,  that  aboald  be  boUt.  and 
has  no  fund  that  he  can  use  in  the  erection  of 
the  bridge;  in  short,  that  be  has  no  anthority 
to  erect  the  bridge.  Those  questions  must  now 
be  settled,  and  the  bridge  be  built,  if  built  at  all, 
far  some  person  or  body  authorized  to  do  so  by 
the  statutes." 

It  Is  also  his  contention  that  the  viewers 
and  appraisers  assessed  benefits  to  be  derived 
from  the  construction  of  this  ditch  against 
Lincoln  county  In  the  sum  of  $134,550,  and 
damages  by  .reason  of  the  construction  of 
these  bridges  In  the  sum  of  $81,930,  and  that 
said  county,  through  Its  officials,  elected 
to  build  these  bridges  and  offset  the  amount 
of  expense  against  the  amount  of  benefits 
assessed,  and  that  said  county  Is  now  liable 
under  the  law  by  reason  of  such  proceedings 
and  judgment  of  the  commissioners.  The  Ju- 
risdiction and  anthority  conferred  upon  the 
county  commissioners  in  the  organization  and 
proceedings  In  the  construction  of  a  drain- 
age ditch  are  very  broad  and  sweeping. 
There  can  be  no  question  about  the  power 
to  assess  benefits  to  the  county  wherein  the 
viewers  and  appraisers  find  that  the  county 
will  be  benefited  by  reason  of  the  construc- 
tion of  such  ditch  and  the  draining  of  public 
highways.  Part  of  section  3046,  Comp.  Laws 
1909,  provides: 

"The  benefits  to  the  connty  as  a  body  politic 
and  which  ml^t  be  assessed  under  this  act 
against  the  connty  where  improvements  are 
formed,  in  districts  formed  wholly  within  any 
county,  shall  be  prorated  between  the  counties 
in  their  proportion  to  the  benefits  derived  to 
tlie  counties  respectively  and  shall  be  paid  from 
the  public  funds  of  each  such  county."  ■ 

And  again,  section  3056,  Id.,  provides: 

"When  any  drain  established  under  the  pro- 
visions of  tbia  act,  drains,  either  in  whole'  or 
in  part,  or  benefits  any  puhUo  or  corporate  road 
or  railroad,  the  viewers  shall  apportion  to  the 
county  or  state  road,  or  if  a  corporate  road  or 
railroad,  to  the  person  or  company  owning, 
operating  or  controlllnr  the  same,  the  same  pro- 
portion of  the  cost  of  location  and  construction 
of  the  improvement  In  proportion  to  the  benefits 
received  as  to  private  IndividniOi."  (Italics 
ours.) 

It  wUl  be  Been  tbat  the  commlBsloiiers  In 
their  saperrlsory  control  over  the  acta  of  the 
viewers  and  appraisers  had  the  same  Juris- 
diction and  authority  to  assess  and  approve 
benefits  to  the  county  as  to  an  Indivldoal ; 
and  when  the  assessment  was  made  and  con- 
firmed. If  no  appeal  was  taken  within  20  days, 
the  order  confirming  sntA  assessment  became 
final,  equivalent  to  a  jMigmeat  of  such  board, 
and  would  not  be  subject  to  a  collateral  at- 
tack. Certain  iMwers  conferred  upon  said 
commisslimers  are  quasi  JndldaL  The  de- 
termination of  the  viewers,  when  affirmed  by 
the  county  commissioners,  Is  a  quasi  Judi- 
cial proceeding  and,  unless  appealed  from. 
Is  final.  In  the  case  of  Sears  v.  Street 
Com'rs,  173  Mass.  S50;  68  M.  B.  876,  It  Is 
said: 


"It  is  well  esUbllflhed  that  the  determination 

of  the  amount  of  taxes  for  special  benefits  to 
real  estate  by  any  tribunal  to  which  the  Leg- 
islature delegates  the  power  is  a  quasi  judicial 
proceeding  which  cannot  take  final  effect  nnleas 
persona  to  be  assessed  have  an  opportuni^  to 
be  heard.  New  Tjondon  N.  R.  Co.  v.  Boston  ft 
A.  B.  Co.,  102  Mass.  386:  Parsons  v.  IHstrict 
of  Columbia,  170  U.  S.  45.  62,  54,  18  Sup.  CL 
521  [42  L.  Ed.  9431;  Hanr  v.  Beclamation 
Dist,  111  U.  S.  701-709,  4Sup.  Ct  663  [28  I* 
Ed.  6691;  Irrigation  Dist  v.  Bradley,  164  U. 
S.  112-175,  if  Sap.  Ct  56  [41  L.  Ed.  369]; 
Stuart  V.  Palmer,  74  N.  Y.  189  [30  Am.  Rep. 
289];  Remsen  t.  Wheeler,  105  N.  X.  S73  U2 
N.  B.  B641.'' 

Said  commissioners  are  given  exclusive  Ju- 
risdiction to  hear  and  determine  all  contests 
and  objections  to  the  creation  of  such  dis- 
trict, and  all  matters  pertaining  to  same, 
and  have  exclusive  jurisdiction  In  all  subse- 
queut  proceedings,  except  such  as  Is  con- 
ferred ui>on  the  drainage  commissioner  after 
the  completion  of  the  ditch.  They' are  given 
power  to  adjonrn  the  hearing  on  any  matter 
from  day  to  day,  and  all  judgments  rendered 
by  said  commissioners  in  relation  thereto 
are  final,  except  when  appealed  from  to  the 
district  court. 

There  Is  no  claim  that  the  county  failed  to 
receive  suffid^t  notice  of  all  proceedings 
had,  or  that  there  are  any  defects  by  reason 
thereof.  Under  the  broad  powers  vested  In 
the  commissioners,  we  are  of  the  opinion  that 
their  acts  In  approving  the  assessment  of 
benefits  to  the  county  and  in  assessing  dam- 
ages In  favor  of  the  county  to  the  amount  of 
the  cost  of  the  bridges,  and  the  resolution  on 
the  19th  day  of  November,  1910,  supra,  are 
valid  and  binding  upon  the  county.  The  res- 
olution, fairly  construed,  was  an  election  on 
the  part  of  the  county  to  offset  the  benefits 
assessed  to  the  amount  of  the  cost  price  of 
the  bridges.  There  was  no  appeal  taken 
from  the  action  of  the  commissioners  in  any 
of  these  matters,  and  such  action  must  be 
held  to  be  conclusive  on  the  connty.  If  the 
judgments  of  the  commissioners  are  not  con- 
clusive on  the  county,  then  they  are  not  con- 
clusive on  any  of  the  other  parties.  In  that 
the  commissioners  had  the  same  jurisdiction 
over  the  county  as  it  had  over  the  other  par- 
ties before  them,  and  was  specifically  au- 
thorized to  make  the  assessments  of  benefits 
and  damages  to  the  same  extent  as  If  all 
were  individuals.  The  counl7  was  author- 
ized to  elect,  the  same  as  an  Individual,  if 
it  would  offset  the  damages  assessed  against 
the  benefits,  and,  having  elected,  is  now  es- 
topped to  revoke  Its  action  in  such  matter 
to  the  prejudice  of  tlie  drainage  district  and 
others  Interested. 

Section  17  of  the  act,  being  section  2981, 
Rev.  Ijaws  1910,  in  part  provides: 

"Should  any  person  interested  in  land  appro- 
priated or  damaged  by  the  proposed  dram  or 
other  improvements  fail  to  file  their  written 
exceptions  to  the  report  of  the  viewers  aa  here- 
inafter provided,  they  shall  he  deemed  to  have 
acquiesced  in  any  such  award  and  shall  forever 
t>e  estopped  from  prosecuting  any  action  to  va- 
cate or  avoid  the  sauM." 
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And  section  S0S7,  Comp.  Laws  1909,  In  re- 
gard to  appeals,  provides: 

"Any  person  aggrieved  may  appeal  tram  tbe 
order  of  the  cotnmissionerB,  and  apon  such  ap- 
peal there  may  be  determined  either  or  anjr  of 
the  following  gueBtiona:  First,  whether  joat 
compensation  has  been  allowed  for  ivoperty  ap- 
propriated, and  second,  whether  proper  damag- 
es have  been  allowed  for  property  prejadicially 
affected  by  the  improvements;  third,  and  wheth- 
er the  property  for  which  an  appeal  Is  prayed 
baa  been  aaseesed  more  than  It  wul  b«  benefited, 
or  more  than  its  proportionate  share  of  tbe  coat 
of  the  improvements." 

Section  8053,  Id.,  In  part  provides: 

"If  the  commisBioners  shall  find  that  due  no- 
tics  has  been  given,  they  shall  examine  the  re- 
port of  the  snrveyor  and  viewers,  and  if  it  shall 
appear  that  the  assessments  of  the  cost  of  loca- 
tion «jid  construction  and  of  damages  and  bene- 
fits to  each  tract  are  correct,  and  that  the  ap- 
portionment of  the  costs  of  location  and  con- 
struction, la  in  proportion  to  the  benefits  and 
damages  of  each  tract,  blr  and  just,  the  same 
diall  oe  approved  and  confirmed.  •  *  *  *' 

Thai  It  ia  provided  in  eald  section  that  In 
case  tbe  commissioners  find  that  the  Improve- 
ments so  reported  are  nnjoat  or  erroneous, 
ttaej  may,  by  an  order  of  record,  amend  ttw 
report  upon  erldonce.  The  sabject-matlier 
certainly  vaa  witbln  tbe  anthori^  of  tbe 
commissioners,  and  the  law  spedflcaUy  gives 
to  tbe  oconmlSBion  autboilty  to  adjonm  from 
day  to  day  on  tbe  bearing  of  reports  and  ex- 
cepHona,  and  to  make  snch  orders  as  may  be 
necessary  In  tbe  letting  oC  tbe  contract  and 
the  assessment  of  damages  and  benefits. 
Tbe  statute  also  q;>eclflcal^  authorises  the 
ofEsetflng  of  benefits  by  damages  assessed, 
and  tbls  appllM  as  weU  to  tbe  oonnty  as  to 
Individuals,  and  in  onr  OKdnlon,  tbe  commls- 
sloners  bad  tbe  autbority  to  confirm  and 
approve  the  finding  of  tbe  viewers  in  assess- 
ing benefits  against  the  county  in  tbe  amount 
found,  and  also  in  asBessli^  tbe  damage  for 
tbe  construction  of  tbe  bridges,  and  fbat  tbe 
county  bad  a  ri^t,  acting  througb  its  com- 
missioners, to  elect  whether  or  not  It  would 
construct  said  bridges.  It  baving.  elected,  its 
action  should  be  beld  flnaL 

Tbe  contention  tbat  counsel  make  to  tbe 
effect  tbat  it  waa  the  duty  of  tbe  drainage 
district,  under  the  common  law,  to  cwstmct 
these  bridges,  is  not  tenabla  We  recognize 
the  common-law  rule,  to  the  effect  that  where 
a  corporation  ax  other  person  or  company 
crosses  a  public  highway,  it  must  be  done 
with  as  little  damage  to  the  highway  as  pos- 
sible, and  that  it  is  the  legal  duty  of  such 
person  or  company  to  crastruct  bridges  or 
culverts  and  make  such  other  repairs  as 
may  be  necessary  to  replace  said  highway  in 
a  reason^ly  safa  condition  at  tbe  expeate 
of  such  person  crossing  samfc  Whetiier  or 
not  this  rule,  under  any  drcnmstancef^  would 
apply  to  a  drainage  district,  constructed  un* 
d«r  the  statnte,  not  necessary  to  dedde; 
bot  we  do  h^ld  It  has  no  application  to  the 
case  at  bar.  If  all  the  parties  affected,  or 
who  exjwcted  to  be  benefited  by  tbe  cutting 
of  a  drainage  ditch,  should  be  directly  in- 
strumental in  initiating  proceedings  for  that 
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purpose  and  proceed  to  organize  and  con- 
struct such  a  ditch,  without  reference  to  any 
benefits  to  the  public  generally,  and  Bhould 
construiit  said  ditch  across  highways,  prob- 
ably in  such  an  instance  such  persons,  cor- 
poration, or  drainage  district  might  be  re- 
quired to  repair  the  highways  so  damaged  In 
crossing.  It  is  clear,  under  the  drainage 
laws  and  the  Constitution,  no  assessments 
can  be  made  upon  any  land  on  any  principle 
other  than  that  of  corresponding  benefits  re- 
ceived. Tbe  undertaking  here  was  a  gigantic 
one,  of  vast  magnitude,  and  from  the  great 
area  of  country  it  will  drain,  we  might  be 
justified  In  Inferring  that  it  will  be  of  im- 
measurable benefit  to  the  general  public, 
even  If  there  were  no  finding  to  tbat  effect  In 
the  record.  One  of  the  prerequisites  to  the 
right  of  making  this  improvement  was  a 
finding  that  It  would  be  necessary  for  the 
"public  health,  convenience,  and  welfare"  of 
all,  and  that  It  would  not  be  of  special  ben- 
efit to  any  jtartlcular  class,  or  specific  prop- 
erty. This  alone  should  be  sufficient  reason 
to  make  the  common-law  rule  inapplicable. 
No  doubt  the  larger  per  cent,  of  the  property 
owners,  without  their  consent,  are  required 
to  contribute  to  pay  the  expense  of  such  Im- 
provements, on  the  theory  that  they  are 
public  utilities  and  beneficial  to  the  public 
healtli,  etc.,  and  for  specific  benefits  received 
equal  to  the  assessments.  Under  our  Con- 
stitution, arbitrary  assessments  can  only  be 
made  in  payment  of  expense  of  constructing 
:  a  drainage  ditch  when  the  benefits  received 
are  in  proportion  to  the  assessments  made, 
and  that  such  improvement  Is  a  pnbllc  util- 
ity, or  is  made  In  the  Interest  of  public 
health.  When  such  Improvements  are  made 
in  the  interest  of  the  public  welfare,  and 
without  regard  to  special  benefits  conferred, 
tide  property  of  citizens  can  be  taken  (mly 
after  Just  compensation  paid  therefor,  and 
the  expense  of  such  Improvements  must  be 
paid  by  a  general  tax  upon  all  people  affec^ 
ed.  Pec^le  ex  reL  Coon  Run  Drainage  & 
Levee  Dlst  v.  Nortrup,  232  lU.  303,  83  N.  B. 
843;  Cuming  County  v.  Bancroft  Drainage 
Dlst  et  aL,  90  Keb.  81,  132  N.  W.  927.  It  Is 
shown  from  the  record  and  is  conclusive,  so 
far  as  this  proceeding  la  concerned,  tbat  the 
county  received  benefits  to  the  public  roads 
of  $134,580  by  reason  «f  this  oont^plated 
Improvonent  To  this  extent,  the  propextr 
owners  within  the  district  would  receive  no 
direct  benefit  to  th^  pruperty.  In  other 
word^  every  other  resident  of  the  county 
will  receive  the  sam«  benefit  the  drain- 
age of  the  public  roads  as  will  the  property 
owners  living  wiOiin  Ote  district;  and  it 
would  be  neither  right  nor  l^l  that  the  few 
residing  within  the  district  should  be  eom- 
pelled  to  pay  tbe  expense  tor  benefits  receiv- 
ed by  the  public  generally.  The  bridges  re- 
quired are  for  the  boieflt  of  tbe  general  pub- 
lic, and  special  assessments  cannot  legally 
be  made  to  pay  the  expense  of  oonstmctlng 
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flame  He  ezpense  of  building  said  bridges 
Is  a  subject  of  general  taxation.  Sears  t. 
Street  Ck)m'rs>  snpra ;  Hammett  v.  Philadel- 
phia, 65  Pa.  146,  3  Am.  Bep.  615;  Washing- 
ton Ave.,  In  re,  69  Pa.  352,  8  Am.  Rep.  255; 
Appeal  of  City  of  WUllamsport,  187  Pa.  565, 
41  Atl.  476;  DIetz  v.  City  of  Neenah,  91  Wis. 
422,  64  N.  W.  299,  65  N.  W.  500;  Dyar  T. 
Farmln^on  Village  Corp.,  70  Me.  527;  Han- 
scorn  r.  City  of  Omaha,  11  Neb.  37,  7  N.  W. 
739;  Erie  t.  Russell,  148  Pa.  384,  23  AtL 
1102.  To  bold  otherwise  would  be  In  direct 
violation  of  section  24,  article  2,  of  the  Con- 
stitution, In  tiiat  It  would  be  taking  private 
pnqverty  for  a  public  use,  to  the  extent,  at 
least,  of  the  amount  of  the  assessments  of 
beneflta  to  the  public  hls^ways.  amounting 
approximately  to  one-sixth  of  ttie  total  value 
of  the  ImprDvemrats. 

Page  and  Jones  on  Taxation  by  Assess* 
ment,  fi  449.  lay  down,  the  following  mle: 

"Aathori^  to  asseBs  for  the  construction  of  a 
system  of  drains  does  not  include  autborlty  to 
aasess  for  the  constraction  of  a  bridge  at  a  point 
where  a  large  drain  ciosses  a  highway." 

In  14  Gyc  1026.  it  la  stated: 

"Under  the  varioos  constitutional  provisions 
and  acta  conferring  power  upon  local  authori- 
ties to  MtablWi  dntins,  it  must  b«  shown  that 
such  drain  Is  necessary  and  conducive  to  patv- 
Ilc  health,  convenience,  or  welfoib,  or  of  public 
benefit  or  utility"  (dting  cases  from  Indiana, 
Michigan,  Ohio,  OiegMi,  Wlscfmain,  and.  New 
York). 

Page  1059,  Id.: 

"Tn  the  assessment  of  benefits  In  drain&ge  pro- 
ceedings, the  landowner  should  not  be  charged 
with  general  twnefits  which  accrue  to  him  as  a 
member  of  the  community,  but  only  with  such 
as  are  special  The  benefits  for  which  an  as- 
sessment may  be  made  must  relate  to  the  bet- 
terment of  the  land  for  the  purposes  to  which  it 
may  reasonably  be  put,  and  lands  not  benefited 
are  not  subject  to  assessment" 

Page  1061,  Id.: 

"The  general  rule  Is  that  the  expense  of  con- 
struction of  a  drain  cannot  t>e  assessed  gainst 
particular  lands  to  an  amount  in  excess  of  the 
bene&ts  received  by  such  land,  and  an  assess- 
ment upon  a  tract  of  land  in  excess  of  the  ben- 
efit! received  is  nAA  as  to  such  excess." 

In  10  Am.  ft  Bng.  Encya  of  Law,  2S0,  It  Is 
stated: 

"The  general  rule  Is  well  settled  that  a  spe- 
cial assessment  for  the  purpose  of  drainage  can 
be  levied  only  upon  property  benefited  Dy  the 
proposed  drainage,  and  me  amount  of  such  as- 
sessment must  not  exceed  the  benefit  to  be  de- 
rived by  the  land  aasenwd." 


It  was  said  In  the  case  of  Norwood  t.  Bak- 
er, 172  tr.  S.  260,  9  Sup.  Ct  187,  43  L.  Ed. 
443,  by  Mr.  Justice  Harlan,  speaking  for  the 
court: 

"In  our  judgment,  the  exaction  from  the 
owner  of  private  property  of  the  coet  of  a  pub- 
lic improvement  in  sutwtantial  excess  of  the 
special  benefits  accruing  to  him  is,  to  tAe  ex- 
tent of  »uck  e^M,  a  taking,  under  the  guiM 
of  taxation,  of  private  property  for  public  use 
without  compensation,  we  say  *subBtantial  ex- 
cess,* because  exact  equality  qi  taxation  is  not 
always  attainable,  and  for  that  reason  the  ex- 
cess of  cost  over  special  beneBts,  unless  it  be 
of  a  material  character,  ought  not  to  be  r^vrd- 
ed  by  a  court  of  equity  when  Its  aid  is  inv<Aed 
to  restrain  the  enforcement  of  a  special  assess- 
ment" 

It  la  BO^eBted  that  the  coanty  commla^n- 
era  cannot  be  compelled  to  boUd  said  bridges; 
tor  the  reason  tt  would  be  In  violation  of  sec- 
tion 26,  art  10,  of  the  Constltuttcai.  This 
same  objection,  no  doubt  could  be  urged, 
and  properly  so,  against  the  enforcement  of 
the  collection  of  the  amount  of  beneflta  as- 
sessed to  the  eoooty  in  the  nun  of  $134,BB0b 
yet  If  said  apportionment  and  assessment  are 
legal,  and  they  appear  to  be  mOx,  nnder  aec- 
tl<m  S067.  Comp.  Laws  1909.  it  is  made  t3ie 
daty  of  said  connty  to  pay  said  amount  of 
benefits  assessed  In  casta,  or  in  time  war- 
rants, as  it  may  elect  We  have  no  author- 
ity, and  it  Is  not  our  purpose,  to  require  the 
county  commissioners  to  attempt  to  violate 
the  provision  of  the  Constitution,  hut  have 
the  authority  to  require  such  commissioners 
to  meet  in  the  manner  provided  by  law  and 
take  such  proceedings  as  may  be  necessary, 
in  compliance  with  law,  toward  the  erection 
of  such  number  of  bridges  across  the  drain- 
age ditch  In  question  upon  the  public  high- 
ways as  the  public  good,  convenience,  and 
accommodation  may  require. 

It  follows  that  the  judgment  of  the  trial 
court  must  be  reversed,  with  direction  to 
vacate  and.  set  aside  same,  and  to  enter  a 
judgment  requiring  the  county  commission- 
ers to  contene  immediately  and  proceed  to 
take  such  steps  as  may  be  necessary  in  the 
manner  provided  by  law,  toward  letting  con- 
tracts for  the  erection  of  such  bridges  across 
Deep  Fork  Drainage  ditch  No.  1,  of  Lincoln 
county,  as  nlay  be  necessary  to  accommodate 
fully  and  adequately  the  public,  and  the  court 
is  further  directed  to  proceed  In  said  matter 
in  accordance  with  the  views  herein  ex- 
pressed. It  la  BO  ordered.  All  the  Justices 
concnr. 
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8T.  LOUIS  Jb  S.  F.  B.  00.  AMEND, 

Gonnty  Treasurer,  et  al. 
(No.  3499.) 

(Bnpmw  OooTt  of  Oklahoma.  Jan.  1^  1915.) 

fapUaJnu  If  the  Cottrt.) 

Taxation  (58  297,  e(»*)— ti«VT— Vauditt— 

OoLiAcnoN— InjvNonoir. 

Any  tax  leried  by  the  couDty  excise  board 
In  excess  of  the  estimate  of  the  towDabip  or 
■cbool  district  officer!  for  the  fiscal  year  fa  il- 
lecal  and  Told. 

(^  The  collection  of  anefa  Ukcal  and  tax 
may  be  enjoined. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
C^^D^i^  474-482,  1230-1241;  Dec.  Dig. 

Commlsslonera*  Opinton,  plvlaton  No.  1. 
Bnor  from  District  Court,  Pnaiimataba 
County ;  A.  H.  Ferguson,  Judge. 

Action  by  the  St  Louis  &  San  Frandsoo 
Ballroad  Company  against  J.  W.  Amend,  as 
County  Treasurer  ot  Pushmataha  County, 
ud  others.  Judgment  for  defendants,  and 
plalntUt  brings  error.  Berersed  and  remand- 
ed, with  directions. 

W.  F.  Evans,  of  St  Louis,  Mc,  and  B.  A. 
Kleinschmldt  of  Oklahoma  City,  for  plain- 
tiff In  error  A  J.  Amote,  Co.  Atty.,  of  Ant- 
lers, fbr  defendants  in  error. 

THACKER.  G.  Plaintiff  In  erroi  brought 
this  action  In  the  trial  court  against  defend- 
ants In  error,  treasurer  and  sheriff,  respec- 
tively, of  Pushmataha  county,  to  enjoin  the 
collection  of  certain  taxes  for  the  fiscal  year 
beginning  on  July  1,  1910.  On  December  26, 
1910,  plaintiff  p^d,  as  one-haU  Of  audi  taxes, 
112,616.10;  but  the  defendant  treasurer, 
claiming  ¥12,706.88.  as  the  half  then  due,  ac- 
cepted said  $12,616.19  only  as  a  partial  pay- 
ment; the  difference  between  the  amount 
paid  by  plaintiff  and  the  amount  claimed  by 
defendant  treasurer  as  such  one^iaU  being 
¥90.68. 

[1.2]  Under  Laws  1009,  p.  603.  as  amend- 
ed by  Laws  1910,  p.  149  (section  7389,  Rev. 
Laws  1910),  a  failure  to  psy  one-half  of  the 
whole  amount  of  the  taxes  before  January 
1,  1911,  would  have  resulted  in  maturing 
the  whole  amount  of  the  taxes  tor  that  year 
on  that  date. 

V  The  plaintiff's  claim  of  excessive  levy  to 
Qie  amount  of  $181^7  (said  $00.68  being  the 
first  half  of  this  amount)  arises  out  of  the 
levy  for  one  township  and  two  school  dis- 
tricts In  said  countr;  and  said  $12,616.19 
(being  one-half  of  ail  taxes  plaintiff  admits 
owing  in  said  county)  includes  a  payment  of 
what  plaintiff  claims  to  be  one-half  of  the 
comparatively  small  amounts  levied  for  such 
township  and  school  districts. 

The  county  excise  board  (created,  etc.,  by  L. 
1910,  p.  111.  the  same  being  sections  7379-7380 
Bev.  Laws  1910)  made  levies  as  follows:  (X) 

*For  otlier 


Upon  an  assessed  valuaUon  of  taxable  prop- 
erty in  KoBoma  township  (after  deducting 
$39,815  as  nontaxable  Indian  lands)  of 
$778,910,  and  upon  that  township's  estimate 
of  Its  needs  for  expenses,  sinking  fund,  and 
Interest  coupons  of  an  amount  to  which  an 
addition  of  10  per  cent  for  delinquent  taxes 
would  make  $87.18,  a  levy  of  1  mill  (the  equiv- 
alent of  $778.01)  was  made^  and,  the  as- 
sessed value  of  plalntltrs  property  being 
$S01,021,  this  shows  an  excessive  levy  of 
$120.24,  but  In  the  petition  plaintiff  only 
claims  $50.10.  (2)  Upon  an  assessed  valua- 
tion of  the  taxable  property  In  school  dis- 
trict No.  8  ot  said  county  (after  deducting 
$4,447  as  nontaxable  Indian  lands)  of  ^7,- 
220  and  upon  that  district's  estimate  of  its 
needs  for  expenses,  sinking  fund,  and  in- 
terest coupons  of  an  amount  to  which  an  ad- 
dition ct  10  per  cent  for  delixiquent  taxes 
would  make  $416,  a  levy  of  2  mills  (the  equiv- 
alent of  $464.44)  was  made;  and.  the  as- 
sessed nine  of  plaintiff's  pn^>erty  being 
$212,688,  this  shows  an  excessive  levy  ot 
$36.1B.  (8)  Upon  an  assessed  valuation  ot 
the  tax^le  preperty  in  aduKrt  district  Mo.  22 
of  said  oonnty  (after  deducting  $6,877  as  up. 
on  nontaxable  Indian  lands)  of  $287,827,  and 
upon  that  district's  estimate  of  its  needs  tor 
expenses,  sinking  fund,  and  interest  coupons 
of  an  amount  to  which  an  addition  of  10 
per  cent,  tor  delinquent  taxes  would  make 
$1,036.49,  a  levy  of  4. mills  (the  equivalent 
of  $1^40.28)  was  made;  and.  the  assessed 
valuation  of  plaintiff's  pmp&Hy  bebag  $253,- 
640,  this  ahon  an  excessive  levy  of  $86.34, 
hut  in  the  petition  plaintiff  only  cinlms 
$88.74. 

It  OaiB  appears  that  the  a^regate  of  the 
excessive  levies  upon  plalutiff's  property  In 
that  county  is  $174.99.  And  it  further  ap- 
pears that  the  plaintiff  should  have  tendered 
and  paid,  as  the  first  due  half  of  its  taxes, 
the  sum  of  $12,692.65,  or  $76.86  more  than 
it  did.  There  Is  some  disagreement  and  con- 
fusion In  the  basis  for  and  the  results  of  the 
calculations  of  the  parties  in  their  briefs, 
and  there  may  be  some  minor  error  in  our 
own  caleolattons ;  but,  if  so,  we  hope  onr  at- 
tention will  be  called  to  same  by  petition  for 
rehearing.  However,  It  seems  clear  that 
there  was  an  excessive  levy  of  $174.90,  which 
was  illegal  and  void.  ■  St  Louis  &  S.  F.  By. 
Co.  V.  Thompson,  Co.  Trees.,  85  Okl.  138, 128 
Pac.  686. 

The  temporary  restraining  order  should 
have  been  made  a  perpetual  injunction  to  the 
amount  of  $174.99,  as  such  excess ;  and  the 
Judgment  of  the  trial  court  should  be  re- 
versed and  remanded,  with  instructions  to 
^ter  a  Judgment  penwtualiy  joining  the 
collection  of  said  sum  ot  $174.89. 

PBB  OUBIAM.  Adopted  in  iriiole. 
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TOUNO  ▼.  MISSOURI,  O.  &  O.  B.  CO. 
<No.  3856.) 

(Supreme  Court  of  Oklahoma.   Jan.  19,  1916.) 

(ByVabug  by  the  Court.) 

1.  Appeal  and  Ebbob  (g  757*)  —  PBKSEifTA- 
TioN  FOB  Review — Beibf— Evidence. 

Where  plaintiff  in  error  complains  on  ac> 
coont  of  the  admission  and  vejectiim  of  testi- 
mony, he  must  set  out  in  his  brief  the  fall  snb- 
stsDce  of  the  testimony  to  the  admission  or  re- 
jection of  whieb  he  objects.  Bole  26  (187  Pac. 
xl). 

[Ed.  Note.— For  other  cases,  see  Appesl  and 
Error,  Cent  Dig.  S  3092;  Dec  Dig.  f  767.*J 

2.  Appeal  and  Ebbob  (fi  2^*)  —  OBnonon 

Bblo     I  nbtbuctions. 

Instructions  to  the  jury  will  not  be  consid- 
ered here  unless  exceptloos  thereto  were  saved 
and  allowed  in  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  1510-1523,  1525-1632 ; 
D*-:.  Dig.  §  263.*] 

Commissioners'  OpiuloD,  Division  No.  1. 
Error  from  Superior  Court,  Muafcogee  Coun- 
ty; Forrar  L.  McClain,  Judge. 

Action  by  W.  J.  Young  against  the  Missouri, 
Oklahoma  &  Quif  Railroad  Company.  Jndg- 
ment  for  defendant,  and  plaintiff  brings  er- 
ror. Affirmed. 


Brook  A  Brook,  of  Hnsfe<%ee,  Cor  plalntUC 
In  errtn-.  B.  R.  Jones  and  J.  C  Wllbolt,  both 
of  Muskogee,  for  defendant  In  error. 

RITTENHOUSB,  C.  [1]  The  brief  of 
plalntur  In  error  complains  of  the  admissioD 
and  rejection  of  testimony.  Rule  25  (137 
Pac.  zl)  of  this  court  requires  that,  where  a 
party  complains  on  accoant  of  the  admission 
or  rejection  of  testimony,  he  shall  set  oat 
In  his  brief  the  full  substance  of  the  testi- 
mony to  the  admission  or  rejection  of  whldb 
he  objc^  stating  spe<dflcally  his  objection 
thereto.  This  he  has  failed  to  do,  and  the 
assignment  will  therefore  not  be  considered. 
Scovllle  et  at  t.  PoweU  at  aL,  83  OkL  446, 
126  Pac.  730. 

[t]  Plalntur  In  error  assl^iiB  as  error  tbi6 
giving  of  certain  Inatmcttons.  An  examina- 
tion of  the  record  dlsdofles  that  no  ezcep- 
tiona  were  saved,  and,  If  ttiere  was  error,  tibe 
same  was  waived  by  failure  to  except  Sec- 
tion 600S,  Rev.  lAws  1910;  Finch  et  al.  r. 
Brown  et  al.,  27  OkL  217.  Ill  Pac.  891; 
Straughan  v.  Cooper,  41  Okl.  fflS,  189  Pac. 
265;  Sboler  et  al.  v.  HaU,  141  Faa  280. 

The  caose  should  ther^ore  be  affirmed. 

PER  CURIAM.  Adopted  In  whole. 
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DOLBSE  BHDS.  CO.  v.  GHANBY  &  BIOK- 
ARD  et  ol.    (No.  3521.) 
^preme  Court  of  Oklahoma.   Dec.  8,  1014, 
Rebeariiig  Denied  Jan.  80, 1916.) 

(BfUabm  »v  1h0  Cowrt.) 

1,  PbITTOIPAL  and  STTBETT  (J  69*)— COWTRAOTB 
or  StTBinTBHIF^— CONSTBUOnon. 

.A«o^5^*"^^««^<tP«,?^li  Stat  1890  (pectioii 
1053,  Rev.  Laws  1910),  the  same  rules  <^  Intei^ 
preUtioQ  apply  to  contracts  of  anretysUp  as  to 
other  contracts. 

[Ed.  Note.— For  other  caMS,  see  Principal  and 
Sarety,  Cent  Dig.  jjS  103,  103%;  Dec  Dig.  { 

2.  PaiNCIPAL  AND  SraSTT  (I  50*)— COKTBAOT 

OF  SuBETTSHip— Construction. 

After  a  contract  of  suretyship  1b  Interpret' 
ed  and  the  Intelligible  meaning  of  its  language 
is  ascertained,  it  will  be  construed  and  applied 
strictly  in  fa¥Or  of  the  surety,  and  without  al- 
lowance of  an  implication  agunat  him. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  OenL  Dig.  »  108,  108%;  I>ee.  Dig.  1 
68.  J 

8.  Pbinoipal  and  Sctbett  (f  59»)-<30KTaAOX 
ov  SUBETY8HIP— Liabujit  ot  ScsBir. 
A  surety  is  not  bound  beyond  the  express 

terms  pf  his  contract. 
[Ed.  Mote.— For  other  cases,  see  Principal  and 

grrty,  Gent  Dig.  U  103^1^%;  Dee.  Dig.  S 

4.  PBINOIPAZ.  and  SUXETT  (I  66*)— OOKTBAOr 
or  SUBBTYSBIP— liUBIUTT  OF  SUBBTT. 

A  surety  for  a  single  individual  is  not  lia- 
ble for  any  association  of  several  of  which  such 
single  Individual  is  a  member,  nor  is  a  surety 
for  several  liable  for  one  of  them  in^viduaUy. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  i%  10&-110,  112;  Dec  Dig. 
S  66. *J 

6.  Municipal  Gobpobatiohs  (|  847*)— Sidx- 
WALKs  —  Contbaotob'b  Bond  —  EInfobcb- 
ubnt. 

A  provision  in  a  bond  to  a  city  given 
by  a  principal  to  obtain  a  license,  reguir^  by 
an  ordinance,  to  construct  sidewalks  therein, 
that  such  prmcipal  shall  pay  for  material,  is 
valid  and  enforceable  by  any  person  furnishing 
material  used  in  the  construcuMi  of  such  side- 
walks by  such  principal  under  sudi  license. 

[Ed.  Note.— For  other  cases,  see  Municipal 
.Corporations,  Cent.  Dig.  tS  876,  877;  Dec  1%. 
§  847.*] 

8.  Municipal  Cobfobations  (S  846*)— Sidb- 
WAi^  —  Contbaotob's  Bond  —  Coioion 
Law. 

Under  the  commoo  law,  a  contractor's  l)ond 
to  a  city  for  the  construction  of  sidewalks  may 
provide  that  he  shall  pay  for  all  labor  and  ma- 
terial used  therein. 

_[&d.  Note— For  other  eases,  sea  MnnieiDal 
Corporations,  Dec  Dig.  1  340^  — «^ 

7.  MUNICIFAL  GOBFOBATIONB  (1  846*)— GOH- 

BTBUCTION  OF  SlDEWAUCB  —  C0HTBACT0B*8 

Bond— NECEasiTT. 

Under  section  4S41,  Stat  1S08  (section 
8881,  Rev.  Laws  1910),  any  public  officer  en- 
tering into  a  contract,  In  any  sum  exceeding 
$100,  for  the  construction  of  any  public  im- 
provements, Is  required  to  take  from  the  party 
contracted  with  a  bond  conditioned  that  such 
contractor  shall  pay  aU  indebtedness  incurred 
for  labor  or  material  furnished  and  used  in 
constructing  such  improvements. 

[Ed.  Note.— For  other  cases,  see  Htmlefpal 
Corporations,  Cent  Dig.  {  876;  Dec  Dig.  % 
345.  •] 


8.  Municipal  Gobpobaixohs  (|  846*>— Gon- 

SIBUOnoN  of  SiDKWALKS  —  CONIBAOIOB'a 

Bond— Pateb. 

Under  section  4541,  Stat  1898  (section 
8881,  Rev.  Laws  1910),  the  fact  that  the  mu- 
nicipality, instead  of  the  state  of  Oklahoma,  is 
named  as  payee  In  the  bond  thereby  required, 
win  not  InTaudate  such  bond. 

[Ed.  Note^For  other  cases,  see  Monidpal 
Corpormtloiis,  Dee.  Dig.  {  34a*] 

S.  MoniOIPAL  GOBPOBATIOKS  (|  847*)— CON- 

BTBUOTion  OF  Sidewalks  — '  Gontbaotob'b 
Bond— LiABiLiTT. 

Where  C.  has  the  requisite  licenee  to  en- 

Sge  in  the  business  of  constructing  sidewalks 
a  city,  to  procure  which  he  has  paid  the  fee 
and  given  the  bond  required  by  the  city  ordi- 
nance, which  bond  contains  a  provision  that  he 
shall  pay  for  all  labor  and  material,  although 
such  provision  is  not  required  by  such  ordi- 
nance, and  where  G.  and  B.  subsequently  enter 
into  a  contract  wiUi  such  city  for  the  construc- 
tion of  such  sidewalks  under  such  license  and 
bond  therefor,  to  which  license  and  bond  such 
contract  specifically  refers  as  a  basis  therefor, 
and  where  C.  and  R.  thereupon  give  another 
bond,  with  the  same  sureties  who  are  uptm  C's 
indiridual  bond,  for  the  faithful  performance 
of  their  said  contract,  but  which  does  not  con- 
tain a  provision  that  they  shall  pay  for  all  la- 
bor and  material,  both  such  bonds  and  such 
contract  will  be  interpreted  together  with  due  re- 
gard to  such  license,  and  C.  alone  will  be  deem- 
ed the  principal  contractor  in  relation  to  such 
city  and  the  public,  including  all  persons  fur- 
nishing C  and  R.  material  used  in  ttie  construc- 
don  of  such  sidewalks,  and  the  sureties  upon 
such  bonds  will  be  liable  as  such  to  sifch  per- 
sons for  material  so  furnished  and  used  in  the 
construction  of  such  sidewalks. 

[Ed.  Note.— For  other  cases,  see  Muni<^>al 
Corporations,  Cent  Dig.  ${  876,  877 ;  Dec  Dig. 

5  847.*] 

Commissioners'  Oplniim,  Division  No.  1. 
Error  from  Superior  Court,  Garfield  Goonty ; 
Dan  Huett,  Judga 

Action  by  the  Dolese  Bros.  Company,  a 
corporation,  against  J.  W.  C^aney  and  O.  E. 
RIckard,  partners  doing  business  as  Chancy 

6  RIckard,  A.  H.  Reed  and  C.  E.  Dawkins, 
on  contractor's  bonds  for  material  fumished 
and  used  In  construction  of  sidewalks. 
Judgment  for  plaintiffs  against  Ctaaney  & 
RIckard  for  amount  sued  for,  and  Judgment 
for  defendants  A.  H.  Beed  and  C.  E.  Daw- 
Una^  who  were  sureties  on  said  bontfs,  from 
which  adverse  jodgmeut  plaintiff  brings  er- 
ror.  Reveraed  and  remanded. 

H.  Z;  Wedgwood,  of  Enid,  for  plaintiff  in 
error.  Chalmers  B.  Wilson,  of  Enid,  for  de- 
fendant in  error  Beed.  W.  H.  Bills,  of  Enid, 
for  defendant  In  error  DawUns. 


THACKER,  0.  PlalntUT  In  error  was 
plaintiff  and  defendants  In  ernnr  were  de- 
fendants in  the  trial  court 

The  essential  facta,  when  not  stated,  are 
necessarDy  presupposed  by  this  opinion,  and 
will  therefore  be  understood.  There  was  er- 
ror In  the  sustention  of  the  demurrer  of  the 
defendants  A.  H.  Reed  and  C.  B.  Dawklus 
to  the  plaintiff's  petition,  the  pertineot  al- 
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legatiMia  of  said  petition  being,  In  snbBtanoe, 
as  follows: 

(1).  That  these  two  defendants  are  sureties 
upon  the  bond  of  J.  W.  Chaney  as  a  licensed 
sidewalk  constructor  in  the  city  of  Enid  (since 
in  May,  1910),  conditioned  that  the  said  J.  W. 
Ghaney  "shall  perform  his  duties  as  sidewalk 
contractor,  in  compliance  with  Uie  existing  or- 
dinance, and  maintain  all  sidewalks  oonstmcted 
by  him  for  a  period  of  one  year  from  the  date 
of  the  approval  of  the  sidewalk  inspector,  ex- 
cept against  unavoidable  casualty,  ana  ahalt  pay 
for  all  labor  and  material,"  whicn  bond  was  giv- 
en, and  a  license  fee  of  $50  paid,  as  a  condi- 
tion precedent  to  each  license  under  Ordinance 
No.  463  of  said  city;  (2)  that  on  August  27, 
1910.  said  J.  W.  Ghaney  and  O.  M.  lUckard  en- 
tered into  a  contract  with  said  city,  predicated 
upon  and  referring  to  said  iicense  and  bond  as 
authority  therefor,  for  the  construction  of  cer- 
tain sidewalks  in  said  city,  and  undertaking  to 
"furnisb  all  the  material,  tools,  and  labor,  and 
all'  the  work  *  *  *  at  his  (their)  own  ex- 
pense, according  to  Qie  specifications  of  the  city 
en^eer,  ♦  •  •  and  •  •  •  with  the  pro- 
visions of  said  Ordinance  No.  463,  •  •  •  the 
work  to  be  first-clasa  in  every  particular, 
•  •  and  the  contract  further  providing 
that  the  contractor  "will  faithfully  perform  the 
work  •  •  *  and  protect  the  city  and  all 
property  owuers  interested  against  loss  or  dam- 
age by  reason  of  the  negligence  or  improper  exe- 
cution of  the  work  upon  said  improvements; 
&)  that  on  September  27,  1910.  the  said  J.  W. 
Chaney  and  U  M.  Rickard  gave  the  said  city 
their  bond,  with  the  defendant  A.  H.  Reed  and 
O.  E.  DawkinB  as  sureties,  conditioned  that  said 
Chaney  &  Rickard  "shall  well  and  truly  per- 
form the  provisions  oF'  their  contract;  (4) 
that  piaintifl  sold  and  delivered  to  said  Chaney 
ft  Rickard,  to  be  used,  as  the  same  was,  in  the 
construction  of  said  sidewalks,  certain  crushed 
limestone  at  the  agreed  price  of  and  worth 
$749.48,  upon  which  a  balance  of  S369.18,  with 
interest  thereon  from  November  11,  1910,  at  6 
per  cent,  per  annum,  remains  unpaid ;  and  (5) 
that  by  reason  of  said  bonds  the  said  A.  H. 
Reed  and  C.  E.  Dawkins  are  liable  to  plaintiff 
for  said  balance,  and  are  estopped  from  deny- 
ing such  UabiUty. 

It  appears  to  be  cwceded  that  ndtber  C 
M.  Rickard  nor  Chaner  and  Rlc^rd  had  11- 
'cense  to  construct  ddewalks  in  said  city,  and 
that  said  Ordinance  No.  463  required  that 
"any  person,  persons,  firm,  or  corporation 
desiring  to  engEige  in  the  business  of  ^de- 
walk  construction"  within  said  dty  should 
first  obtain  a  license  upon  application  In 
writing,  payment  of  f 50  as  a  fee,  and  giving 
a  bond  in  the  sum  of  91,000,  which  bond 
was  required  by  said  ordinance  (in  accord 
with  Sess.  Laws  1907-08,  p.  171 ;  section  623, 
Rev.  Laws  1910)  to  be  conditioned-  as  said 
Chaney  bond  was,  except  that  the  italicized 
provision  was  not  required  by  said  ordinance 
nor  said  statute. 

[■-8]  However,  it  appears  that  said  ital- 
icized provision  In  the  Chaney  bond  was  per- 
missible under  the  general  law,  so  that  par- 
ties furnishing  Chaney  material  would  be 
entitled  to  recover  there<Mi  (4  McQuillan,  Mu- 
nicipal Corporations,  {  1960,  p.  4206;  State 
ex  rel.  T.  Liebes,  19  Wash.  589,  64  Paa  26) ; 
and  it  also  appears  that  such  provision  is  In 
accord  with  the  general  duty  of  officers 
(seemingly  including  dty  cheers)  in  taking 
bonds  for  the  construction  of  sidewalks  un- 
der sectton  4641.  Stet.  1883  (sectloa  S881, 


Rev.  Laws  1910),  it  being  Immaterial  tliat 
the  state  is  not  named  as  obligee  therein 
(Thompson  v.  Grlder  Implement  Co.,  36  OkL 
165,  128  Pac  267). 

As  neither  the  contract  of  August  27,  nor 
the  bond  of  September  27,  1910,  lequlre 
payment  for  labor  or  material,  the  plaintiff 
cannot,  of  course,  recover  alone  upon  this 
t)ond ;  and,  if  it  may  recover  at  all,  it  must 
be  by  vlrtae  of  such  provision  in  J.  W.  Chan- 
ey's  individual  bond  of  May  24,  1910,'  and 
its  recognition  by  the  Cbaney  &  Bldcaid 
contract  and  bond. 

[1-9]  In  interpreting  the  terms  of  a  con- 
tract of  suretyship,  the  same  rules  will  be 
observed  as  in  the  case  of  other  contracts 
(secUon  2961,  Stat.  1S90;  section  1053,  Rev. 
Laws  1910) ;  but,  after  being  so  Interpreted, 
and  the  intelligible  meaning  of  its  language 
Is  ascertained,  the  same  will  be  construed 
and  appUed  strictly,  in  favor  of  the  surety, 
and  so  as  to  not  allow  any  Implication 
against  him  (Lamm  v.  Coioord,  22  Okl  49S, 
98  Pac:  355,  19  L.  R.  A.  [N.  S.]  901 ;  Bager 
et  ah  v.  Seeds  et  al.,  21  Okl.  524,  96  Pac. 
646;  Penny  v.  Richardson  et  aL.  12  OkL 
256,  71  Pac.  227 ; .  Lowe  ^  aL  t.  City  of 
Guthrie,  4  OkL  287,  44  Pat  198). 

A.  H.  Reed  and  O.  B.  Dawkins,  bdng  sure- 
ties, are  not  bound  bey<nid  the  express  terms 
of  their  contract  Section  2060.  Stat  1890 
(section  1052,  Rev.  Laws  1910);  Lamm  t. 
Colcord,  snpra ;  Eager  et  al.  v.  Seeds  et  aL, 
supra;  Penny  t.  Rlchardstm,  supra;  Lowe 
et  aL  T.  City  of  Guthrie,  supra.  Also  see 
section  2961,  Stat  1890  (section  1063,  Rev. 
Laws  1910) ;  section  2966,  Stat  1890  (section 
1057,  Rev.  Laws  1910);  Guthrie  Nat  Bank 
r.  FideUty  A  Dexraeit  Co.,  14  OkL  686^  79 
Pac.  102. 

1:4]  And  sureties  for  one  person,  as  for  3. 
W.  Chaney,  are  not  liable  for  several,  ma 
for  J.  W.  Ghaney  and  C  M.  Biekard,  nor 
are  sureties  for  several,  as  for  J.  W.  Chan- 
ey and  C.  M.  Biekard,  liable  for  one,  as  tot 
J.  W.  Ghaney  alone:  1  Brandt  on  Surety- 
ship ft  Guaranty  (3d  Ed.)  SS  134,  135,  pp. 
284-288 ;  Pingrey  on  Suretyship  ft  Guaranty 
(2d  Ed.)  §S  83,  84 ;  Spencer  on  Suretyship,  { 
198;  27  Am.  &  Eng.  Enc.  L.  (2d  Ed.)  459, 
460  ;  32  Cyc  184. 

[S]  This  brings  us  to  Inqnlre  whether  the 
facts  In  this  case  take  it  out  of  the  above 
rule;  that  Is,  as  to  whether  J.  W.  Chaney 
should  be  regarded  as  the  sole  principal  and 
primarily  liable  in  the  contract  with  the 
dty,  and  thus  the  inlndpal  in  Ills  relation 
to  the  public. 

The  bond  of  September  27,  1910,  being  for 
the  performance  of  a  contract  of  August  27, 
1910,  which  recognizes  and  recites  as  one  at 
its  basic  facts  the  license  obtained  and  bond 
of  J,  W.  Chaney,  with  the  same  sureties, 
given  in  May,  1910,  must  be  understood  as  so 
related  to  the  former  bond,  and  these  two 
bonds  and  the  extract  mnst  be  interpreted 
together,  and  with,  doe  rasud  to  tbe  said  J, 
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Cbaney's  Uceoae.  And  It  appears,  not- 
wltbstaDding  contract  and  latter  bmA  do 
not  wltbln  themaelTea  ri«ttt^"g'*<»^  the  posl- 
tton  of  J.  W.  Clianer  In  tbe  cwtract  and 
latter  bond  trom  that  of  C.  M.  Blduml,  who 
la  Joined  ttaK^  as  U  he  wae  Joint  principal, 
Cbaney  moat  be  regarded  as  the  trae  prtn- 
dpal,  and  Riekazd  as  merely  his  associate 
In  a  seoondary  sense  and  his  soretr  (exc^t 
as  between  these  two).  In  deference  to  the 
fact  that  Ghanev^  alone  was  Ucmsad  to  am- 
stmot  ddewalka  In  the  cUy,  and  Ohaney 
alone  oonld  have  lawfiOly  contracted  as  a 
^Inctpal  party.  Biudt  <m  Soretyshbt  * 
Omuantr*  1  UT,  pp.  290^  281;  Kvbn  t. 
Abat,  2  Hart  N.  a  (La.)  168. 

ibe  dootrtne  In  Enhn  t.  Abnt,  nvna,  as 
stated  In  Brandt  <m  Snretyablp  ft  Gnaranty* 
supra.  In  oonnectloD  with  oommenta  on  the 
doctrines  of  other  somewhat  similar  cases, 
la  aa  f<dlow8: 

*'Bf  law,  DO  one  but  parsons  licensed  for  that 
poiposa  had  authority  to  sell  goods  at  auction, 

l«  P.— 71 
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and  a  licensed  aactloneer  had  to  give  boad. 
A.,  beiiu  a  licensed  aucdoaeer,  cavs  bond  with 
surety,  but  was  conducting  tbe  business  in  tbe 
name  of  A.  and  B.  as  partners;  B.  not  being 
licensed.  Held,  tbe  sniwes  of  A.  wrn  liable 
for  goods  thus  sold  by  him.  As  no  one  bnt  a 
liceiwed  auctioneer  could  legally  sell  goods  at 
anctton;  if  they  were  properly  sold,  it  must  be 
ctmsidered  the  act  of  A.,  and  the  obligation 
which  be  and  his  auretieB  contracted  in  conse' 
qnence  of  the  privilege  granted  to  him  by  tbe 
government  ought  not  to  ne  impaired  by  the  dr- 
cumstauces  of  his  having  conducted  tbe  affairs 
of  his  office  with  the  aid  of  a  partner  in  tbe 
profits,  any  more  than  they  would  be  if  he  bad 
acted  by  the  assistance  of  a  hired  clerk.  His 
situation  in  relation  to  his  partner  did  not  con- 
cern the  public  who  applied  to  blm  as  an  auc- 
tioneer. These  decisions  do  not  controvert  the 
rule  that  the  Burety  for  a  single  individual  is 
not  liable  for  a  partnership  of  which  saeh  in- 
dividual is  a  member,  but  each  case,  fnxn  its 
peculiar  circumstances,  was  held  not  to  come 
within  the  rale." 

For  tbe  reasons  stated,  this  case  should  be 

reversed  and  remanded  for  another  trial. 

FEB  OUBIAM.    Ad<vted  In  whole. 
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PABS0I7S  T.  BVANS.    (No.  8622.) 
(SnpmiM  Court  of  Oklahoma.   D«c  22,  1914. 
Behearlnff  Denied  Jon.  80,  1915.) 

(SyUabtu  by  the  Court.) 

1.  Exemptions  (8S  114. 116*)— SrmiTo  Apabt 
— Right— DuTT  of  Office. 

XJoder  the  statutes  in  this  state.  It  ifl  no 
art  of  the  duty,  nor  ia  it  the  right  of  an  officer 
olding  an  exefiiHon,  to  select  and  set  apart 
the  judgment  debtor's  exempt  properrt-.  Nei- 
ther is  it  his  duty  to  advise  him  as  to  his  right 
to  certain  exemptions.  The  right  to  claim  and 
select  exempt  property  rests  wholly  with  and 
can  be  exercised  only  by  the  judgment  debtor. 

[Ed.  Note.-— For  other  cases,  see  Exemptions, 
Gent.  Dig.  Si  136.  137;  Dec.  Dig.  H  114, 116.*] 

2.  ExmPTTotn  (S  116*)— Duty  to  C1.AI11— 
Offices  Holding  Fbocbss. 

Where  a  judgment  defendant,  having  more 
property  of  a  certain  class  than  is  exempt  by 
Btatate,  desires  to  claim  his  exemptions  out  of 
the  whole,  it  Is  his  duty  to  promptly  inform 
the  officer,  holding  process,  of  the  particular 

?>roperty  selected  and  claimed  as  exempt  from 
evy. 

[Ed.  Note. — For  other  cases,  see  Exemptions, 
Cent.  Dig.  S  137 :  Dec.  Dig.  S  118-*] 

8.  Sheriffs  and  Constables  (f  i:U!*)— Iatt 
ON  Exempt  P bo ftbtt— Liability. 

Where  only  a  part  of  property  levied  upon 
is  claimed  as  exempt,  a  demand  by  the  execu- 
tion defendant  for  the  return  of  his  exempt 
property,  unaccompanied  by  any  effort  to  make 
a  selection  of  a  part  out  of  the  entire  lot,  will 
not,  in  an  action  in  replevin  for  possession  of 
the  exempt  property  suDsegnently  selected  and 
claimed,  entitle  such  party  to  damages  against 
the  officer  for  the  detention  of  such  exempt 
property ;  the  officer  making  no  furtiier  defense 
to  the  action  than  to  resist  plaintifTs  right  to 
recover  damages. 

[E^d.  Note.— For  other  cases,  see  Sherifb  and 
Constables,  Cent  Dig.  {|  182,  188;  Dec.  Dig. 

4.  ExEMPnONB  (S  8fl*)  —  RiOHT  —  Pebsonal 

Pbivileqe. 

The  right  of  exempti<m  Is  a  personal  privi- 
lege, which.  Id  order  to  be  availed  of,  most  be 
claimed  by  the  debtor.  He  is  not  compelled  to 
take  advantage  of  it.  He  may  let  his  property 
go  to  sale,  either  by  choice  or  neglect. 

[Ed.  Note.— For  other  citses,  see  Exemptions, 
Cent  Dig.  S  112;  Dec.  Dig.  |  89.*] 

CommlsBloDers*  Opinion,  Division  No.  1. 
Btrror  from  County  Court,  Alfalfa  County; 
A.  J.  Jones,  Judge. 

Action  by  J.  P.  Evans  against  W.  H.  Par- 
sons. Judgment  for  plaintiff,  and  defendant 
brings  error.  Reversed  and  remanded. 

Titus  &  Carpenter,  of  Cherokee,  for  plain- 
tiff in  error.  A.  C.  Beeman,  of  Cherokee,  for 
defendant  In  etiOT. 

SHARP,  C.  This  la  an  action  In  replevin, 
filed  February  8,  1910,  by  J.  P.  Evans  against 
W.  H.  Parsons,  a  constable,  to  recover  cer- 
tain personal  property,  most  of  which  had  on 
Fcbi-uary  5th,  prior  thereto,  been  taken  from 
the  possession  of  the  plaintiff  by  defendant, 
by  virtue  of  an  execution  issued  out  of  a 
justice  court.  In  the  case  of  J.  W.  Howard  v. 
J.  P.  Evans ;  judgment  having  been  obtained 
against  the  defendant  In  that  actUxi,  who  is 
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tlie  plaintiff  in  the  present  action.  After  de- 
scribing  the  property  sougjit  to  be  recovered, 
which  consisted  of  10  hogs,  2  horses,  2  cows, 
1  bn^,  1  set  of  harness,  and  about  GO  busa- 
ele  of  com,  all  of  wMcb  was  allied  to  be 
exempt  under  the  laws  ot  the  state,  idalntlff 
in  his  petition  asked  for  damages  In  the  sum 
of  yiOO  fOT  tbe  wrongful  detention  of  said 
property.  With  tbe  accc;ptlon  of  four  hogs 
taken  mOet  the  executton,  three  of  which  be* 
longed  to  Oie  tenant  of  jOalntUE,  living  on 
the  farm  from  which  the  property  was  taken, 
the  other  one  not  being  claimed  en  oempt, 
and  two  horses,  the  property  reptevlned  was 
Identical  with  that  takes  under  the  ezeca- 
don.  Tbe  hog  and  two  bonea  not  dalmed  u 
eremgt  in  the  present  case  were  sold  by  de- 
fendant In  satisfactloD  of  tbe  ezeentlcni,  to 
which  plaintiff  herein  made  no  objection.  On 
the  same  day  that  ttie  aetlcm  In  replevin  was 
filed,  the  writ  issued  to  the  sheriff,  irtklCh  tbe 
latter  executed  on  Pebmary  9, 1910,  by  levy- 
ing upon  and  taking  said  propwty  Into  his 
possession.  On  Bfarcb  10th  following,  defend- 
ant filed  his  answer  to  the  petition  of  plain- 
tiff, denying  generally  the  allegations  con- 
tained therein,  and  on  December  7th  ttiere- 
after  filed  an  amended  answer,  which .  con- 
tained the  following  additional  d^fensee: 

"(1)  This  defendant  admits  that  he  was  in 
possession  of  the  property  described  in  plaintiff's 
petition. 

"(2)  That  said  possession  was  by  virtue  of  an 
execution  issued  out  of  the  Justice  court  of 
T.  J.  Hawley,  a  Justice  of  the  peace  of  Byron 
township,  said  county  and  state,  and  levied 
upon  said  property ;  that  said  levy  was  made 
subject  to  a  certain  mortgage  of  said  plaintiff 
in  favor  of  the  Bank  of  Cherokee,  OkL;  and 
that,  at  the  time  of  said  levy,  the  property  de- 
scribed in  plaintiff's  petition  was  in  the  pos- 
session of  said  mortgagee. 

"(3)  That  upon  demand  of  said  plaintiff  for 
the  possession  of  the  property  described  in  said 
petition,  claiming  said  property  by  reasons  that 
same  were  exempt  under  tine  laws  of  this  slate, 
this  defendant  immediately  delivered  the  prop- 
erty to  said  plaintiff  and  has  not  at  any  time 
made  claim  to  said  property  since  said  date." 

Trial  was  had  December  9th  and  resulted 
In  a  Judgment  In  favor  of  plaintiff  for  the 
sum  of  $6  and  costs.  Motion  for  a  new  trial, 
being  filed,  was  sustained.  July  26,  1911, 
defendant  filed  a  second  amended  answer.  In 
which  tbe  further  defenses  were  set  up  that 
the  10  hogs  replevined  were  turned  over  to 
plaintiff  as  soon  as  selected  from  the  14  taken 
under  the  execution,  and  that,  as  to  the  oth- 
er property,  it  had  never  been  in  tbe  posses- 
sion of  defendant  under  the  execution  Issued 
in  the  case  of  Howard  v.  Evans,  but  instead 
was  In  the  possession  of  one  D.  B.  Harrison, 
for  the  Bank  of  Cherokee,  which  at  the  time 
held  a  mortgage  on  It  The  second  trial  re- 
sulted In  a  verdict  for  $25,  and  Judgment  was 
rendered  accordingly.  Motion  for  new  Uiel 
having  been  overruled,  the  case  la  brought 
here  on  appeal. 

The  defendant  by  his  amended  answer 
having  disclaimed  right  of  possession  to  the 
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property,  and  conceded  It  to  be  In  plaintiff, 
the  conrt  very  pxopetly  InBtxiicted  the  jury 
ttiat  the  only  qnestlons  to  be  detennlnea  by 
tbem  were  whether  the  property  was  wnmg- 
folly  detained  by  defendant  before  being  re- 
teased,  and,  if  80,  the  amount  of  damages 
suffered.  If  any.  The  principal  question  tor 
oar  determination  la  whether  Oe  defendant 
wrongfully  detained  the  property,  or  any 
part  of  it,  from  the  plalntifl.  Olila  InvolTes 
otiier  oMudderattons,  namely:  (1)  Is  It  a 
duty  of  an  officer,  when  levying  an  ezecotion, 
to  Inform  the  debtor  or  his  agent  of  his  statu- 
tory enmptlon  rights ;  is  the  statute  self- 
executing,  or  must  tbe  debtor  claim  the  ex- 
emptions allowed  him;  and  (3)  how,  If  nec- 
essary, should  he  make  his  claim? 

[1]  We  find  nothing  in  tbe  statutes  mak- 
ing it  the  duty  of  an  officer,  when  levying  an 
execution,  to  Inform  the  debtor  of  his  right 
to  exemptions.  Section  6405,  Comp.  Iawb 
1909  (section  5484,  Rev.  Laws  1910),  provides 
that  the  execution  for  the  enforc^ent  of  a 
Judgment  before  a  Justice  of  the  peace  must 
be  directed  to  a  constaUe  of  the  county,  who 
shall  collect  the  amount  of  the  Judgment 
from  the  personal  property  of  the  debtor,  eta 
Section  6461,  0<»np.  Laws  (section  2075,  Rev. 
Laws  1910),  gives  a  constable,  in  serving  pro- 
cess and  doing  his  duties,  generally,  the  same 
authority  and  power  over  goods  and  chattels 
as  is  granted  by  taw  to  a  sheriff  under  like 
process  Issued  from  courts  of  record.  Sec- 
tion 6972,  Comp.  Laws  1909  (section  6156, 
Rev.  Laws  1910),  names  tbe  property  upon 
which  execution  shall  be  levied,  eta  Unless, 
then,  the  duty  of  the  constable,  or  other  of- 
ficer, to  Inform  the  debtor  of  his  r^ht  to 
exemptions,  can  be  inferred  from  the  statute 
granting  such  exemptions  (section  3346,  Comp. 
LawB  1900;  section  3342,  Rev.  Laws  1910), 
we  must  conclude  that  it  Is  not  imposed  up- 
on him.    This  statute  reads  in  part: 

*Tbe  tollowin?  property  bIuiII  be  reserved  to 
every  family  residing  in  the  state  exempt  from 
attachment  or  ezecuBoD  and  everr  other  species 
of  farced  sale  for  the  payment  of  debts,  except 
as  hereinafter  provided :  [Naming  alfferent 
classes  of  personalty  exempt ]*' 

[2-4]  Does  this  statute  of  itself  sufficiently 
set  apart,  from  all  personal  property  that  a 
resident  of  the  state  may  own,  so  much  there- 
of as  is  specifically  exempted  thereby,  so  that, 
before  it  could  be  taken  under  execution,  the 
officer  of  the  law  must  inform  tbe  debtor 
of  his  right  to  retain  It?  Or,  continuing,  can 
it  be  said  that  specific  amounts  of  the  prop- 
erty exempted  are  placed  beyond  the  reach 
of  an  execution  In  any  case?  Both  of  these 
questions,  we  think,  should  be  answered  In 
the  negative.  The  statute  plainly  states  the 
duties  of  an  officer,  auch  as  a  ^eriff  or  con- 
stable, and  bow  such  duties  shall  be  per^ 
formed,  but  nowhere  Includes  that  he  shall 
legally  advise  a  debtor  whose  property  he 
may  be  about  to  subject  to  an  execution. 
DlacuBsing  this  qveation,  it  Is  said  in  Wells 
on  Replevin  Cid  EdO  i  268: 


**Ao  officer  with  execution  is  not  bound  to  con- 
sult with  the  execution  debtor  as  to  what  prop- 
erty is  exempt,  but  he  may  neize  and  proceed 
to  sell  any  or  all  the  debtor's  proper^  upon 
which  he  can  lay  Us  hands ;  and.  If  flie  debtor 
desires  the  protection  of  the  statute,  he  must 
invoke  its  aid.  It  does  not  operate  unless  its 
shelter  Is  sought  When  exempt  property  is 
levied  on,  the  debtor  ought,  at  the  time,  or  sea- 
sonably thereafter,  to  spedally  claim  the  bene- 
fit of  the  exemption ;  he  cannot  sustain  replevin 
for  property  he  has  not  selected  and  claimed 
as  exempt  So,  when  a  certain  amount  of  a 
particular  kind  of  property  is  exempt,  the  debtor 
must  select  and  claim  or  in  some  lawful  man- 
ner assert  his  rights.  If  tbe  sheriff  levy  exe- 
cution on  the  whole  of  that  class  of  property, 
the  debtor  cannot  sustain  replevin  until  he 
select  and  demand  the  exempted  portion." 

In  Williams  v.  Brown,  137  Mich.  569,  100 
N.  W.  786,  the  same  question  was  considered. 
It  is  there  said: 

"Where  no  duty  of  selection  is  imposed  upon 
the  oCBcer,  the  debtor  waives  bis  right  tb  the  ex- 
emption if  he  fails  to  demand  it" 

Judgment  debtors  should  be  given  an  op- 
portunity to  claim  their  exemptions,  but  this 
does  not  mean  that  they  may  not  waive  such 
right  We  have  no  doubt  but  that  in  some 
instances  a  debtor  may  be  willing  to  have  a 
Judgment  against  him  satisfied  out  of  ex- 
empt property  which  he  may  own,  rather 
than  have  such  Judgment  outstanding  un- 
paid. It  has  been  very  generally  held  that 
the  right  of  exemption  Is  a  personal  privi- 
lege, which,  in  order  to  be  availed  of,  must 
be  claimed  by  the  debtor.  Scanlan  v.  Gull- 
ing, 68  Ark.  540,  89  S.  W.  718;  Eafan  v. 
Hayes,  22  lud.  App.  182,  63  N.  B.  430;  Wil- 
son V.  Montague,  57  Mich.  638.  24  N.  W.  851 ; 
York  et  al.  v.  Carlisle,  19  Tex.  Civ.  App.  260, 
46  S.  W.  267 ;  Taylor  v.  Belvllle,  70  W.  Va. 
484,  74  S.  E.  617;  Wicker  v.  Comstock,  62 
Wis.  815,  8  N.  W.  26 ;  Stanton  v.  French,  8S 
CaL  194,  28  Pac.  855. 

In  the  present  case  demand  was  made  over 
the  phone,  for  the  return  of  the  exempt  prop- 
erty, before  tbe  beginning  of  the  action; 
but  there  being  more  stock  than  was  claimed 
as  exempt,  and  no  selection  of  the  exempt 
from  the  nonexempt  Jiavlng  been  made,  the 
mere  demand  for  so  much  exempt  proi>erty 
was  not  sufficient  It  Is  true  that  in  this 
case  plaintiff  demanded  10  of  11  hogs  belong- 
ing to  him  as  exempt,  but  there  were  also 
3  other  bogs  in  the  same  herd  held  by  the 
defendant  belonging  to  plaintiff's  tenant,  and 
it  Is  reasonable  to  suppose  that  defendant 
would,  If  he  had  made  the  selection  for  de^ 
fendant,  have  chosen  a  part  of  the  hogs  be- 
longing to  said  tenant,  for  he  did  not  know 
which  belonged  to  tbe  tenant  When  plain- 
tiff did  make  his  selection  after  this  action 
was  commenced,  he  refused  to  accept  the 
ten  at  the  time  driven  out  of  the  herd  by  the 
defendant,  but  made  his  own  selection.  This 
confirms  our  statement  that  in  all  probability 
be  would  not  have  been  satisfied  had  defend- 
ant made  the  selection  for  him  at  the  time 
demand  was  made  upon  him  over  the  tele> 
ptaone^ 
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In  SdiwaitK  T,  BlrnlMDm,  21  Colo.  21, 
30  Pac  416.  it  Is  nld  In  tbe  ajOabna: 

"Where  only  part  of  property  lericd  <hi  ii 
cUiined  to  be  exempt,  the  mere  demand  by  the 
•xecotum  dcfeodaat  of  his  rigbt  to  select  U  not 
eqaivaJent  to  mftUof  Uie  »ewctkia,  m  u  to  po- 
Cect  the  right  of  cMmptfon." 

In  Smith  V.  C3udiridi,  fil  Iffc  615.  the  opin- 
ion qnotea  from  the  ease  of  CUpp  t.  TIumihis, 
5  Allen  (Mass.)  168,  as  follows: 

**lf  the  debtor,  wbo  baa  a  larger  qnantity  of 
aoy  kiDd>  of  prorinona  than  the  law  exempts 
frinn  attachment,  seta  apart  do  portion  thereof 
for  the  uae  of  bia  family  before  it  ia  about  to 
be  attached,  and  makea  no  claim  to  any  por- 
tion of  it,  when  the  officer  ia  about  to  attadi 
the  whole,  he  caaaot  maintain  an  aetioa  acaiaat 
the  ofllcer,  wbo  takes  the  whole." 

And  adds: 

"We  reeognln  tint  dedsioB  as  soond  law. 
•  •  ••' 

In  Seaman  r.  liooe,  23  Bart.  (N.  T.)  240, 
there  Is  the  following  discussion  of  tlie  duties 
of  an  officer  in  a  caae  almUar  to  the  present 
one: 

*'It  will  bardlT  do  to  bold  that  tiw  offlcw  is 
inwated  with  tne  ahoolate  aotbority  to  deter- 
mine, before  he  makei  the  levy,  which  of  the 
three  homea  belonging  to  a  defendant  in  an 
ezecntioD  ahall  be  tano,  and  whieb  two  shall 
be  eiemitt  as  a  team  for  the  defendaat  He 
misbt  lean  die  defendant  one  of  the  three 
horses  which  wonld  not  work  in  a  team  with 
another  horse  at  all,  and  thereby  literally  de- 
prive tiie  defendant  <a  the  benefit  of  a  team.  If 
we  allow  the  officer  the  abaolnte  right  of  deter- 
mining whidi  two  of  the  three  horses  shall  be 
exempt,  he  may  Id  very  many  ways  use  the 
authority  so  oppressively  as  to  render  this  stat- 
ute, which  was  intended  to  secure  a  team  to  a 
Judgment  debtor  as  exempt  property,  of  veij 
Uttle  value  to  the  debtor.  On  the  contrary,  if 
we  allow  the  defendant  in  the  execution  the 
unqualified  right  of  selecting  from  the  class  of 
exempt  property  to  the  extent  of  holding  the 
officer  liable  as  a  trespasser  in  case  he  does  not, 
before  he  makes  bis  levy,  call  upon  tbe  execu- 
tion debtor  and  request  oim  to  elect  from  tbe 
claas  of  exempt  property  wUdi  he  will  claim 
as  exempt,  such  a  requirunent  would  raider 
the  execution  of  the  process  extremely  onerous 
upon  public  officers,  and  in  many  cases  wotild 
seriously  prejudice  the  ri^la  of  jodgment  and 
eneation  ereutofa." 


Otiier  aathoritte  to  tke  hum  cCEeet  m 
TnUia  T.  OrttawdB,  S  Mlia.  m  {GO.  W; 
Berce  t.  KttOesoii.  US  Wla.  OBI,  114  N.  W. 
126;  WilUama  t.  Brown.  IS?  UUk.  em,  lOS 
N.  W.  78S:  HuUns  r.  Benett« 41  TL  6B6: 
Wella  on  BqiteTiii.  |  20A.  Ito  ■rhiftim  U 
the  10  hoga  tnm  Oe  14  talMtt  oder  the  es- 
eentlaa  havlag  beem  wide  pilfir  to  the  brb^ 
ing  <rf  plalndirs  actfam,  as  to  then  Omam 
eoold  teTO  heen  no  wnmgtnl  dHwittoM  Iv 
the  defendant,  and  tbe  plaintUT  was  not  en- 
titled to  danwfea  for  lajnrles  wUch  nay 
have  been  suffered  by  said  hogs  while  in 
detedanf  a  posseasloD.  As  to  the  pmpetty 
other  than  tbe  hoss,  the  ondispatcd  evidenee 
ahowa  it  to  have  been  taken,  not  by  di^end- 
ant  under  the  execotlon,  but  by  one  Harrtoon, 
for  tbe  Bank  of  Cherokee,  the  mortgagee  of 
Bucti  property,  and  placed  tn  tbe  pimiMnluti 
of  one  Chrlstensea  for  said  bank,  and  that 
said  Chrlstensea  coottooed  In  the  pooacaslon 
of  said  propoty  for  die  bank  until  after  the 
commoicaDent  of  the  present  action.  It  Is 
true  that  defendant  levied  oo  tlie  mortgaged 
property  "subject  to  tbe  mortgage,"  aa  well 
as  on  tbe  hogs,  and  which  levy  ma  to  said 
property  was  invalid.  Moore  t.  Galvert,  S 
Okl.  358,  58  Pac  027.  But  this  does  not 
contradict  the  testimony  of  CSirlstensen  and 
the  other  witnesses  that  tt  was  held  and  tak- 
en care  of  for  the  Bank  of  Cherokee,  whicii 
bad  taken  the  property  under  Its  mortgage. 
We  conclude,  Uieref(»e,  (hat  the  plaintiff  waa 
not  ^titled  to  damages  for  the  wmngfnl  de- 
tention of  any  of  tb»  pruperljr  levied  on, 
under  tbe  execatlon. 

The  Judgmait  at  the  trial  court  awarding 
damages  should  therefore  be  reremed.  Imt 
without  pr^ndlce  to  the  righto  of  the  de- 
fendant in  error  to  retain  poBscaal<m  cC  his 
exempt  property.  "Die  costs  shonld  be  taxed 
to  the  def  aidant  in  term. 

FEB  OCBXAM.  Adopted  In  whole. 
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3.  P.  BLEDSOE  Jk  SON  v.  W.  B.  YOUNG 

SUPPLY  CO.   (No.  3833.) 
(Supreme  Court  of  Oklahoma.   Jan.  19,  1915.) 

(Syllabw  iv  t^e  Court.) 

1.  COBPOaATIONS  (I  642*)— FOBEION  COBFOBA- 

noHs— "l^HaAonve  Businbss"— Aonon. 
Ad  aetioD  for  debt  in  a  court  of  this  state 
is  not  "tranaactiB^  busineaa,"  vithiD  the  mean- 
inx  of  the  inhibition  of  the  Laws  of  1009,  pp. 
147,  148,  effective  June  10, 1909  (sections  IBSS- 
1341,  Rev.  Laws  191jO),  agaiost  a  noneomplTiiic 
foreign  oorporatioik's  xight  tp  ma  in  a  court  m 
this  sUte. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  2520-2627 ;  Dec.  Dig.  |  642  • 

For  otiier  definitions,  see  Words  and  Plirases, 
nist  and  SaetHid  Sezlea,  Transacting  BnalneeB.] 

2.  OoHHssom  (I  4e*)~Fouxair  OoBPouTion 

—  RlQUT  TO  Sox  —  iHtBBSXaXB  TUNSAO- 

XXONS. 

Laws  of  1009,  pp.  147,  148,  effective  Jane 
10,  1910  (secttoDB  1335-1341,  Bev.  Laws  1910), 
specifying  certain  conditions  precedent  to  a  for- 
eign corporation's  right  to  sue  in  the  courts  of 
this  state,  do  not  apply  to  a  foreign  corpora- 
tion in  an  action  for  debt  arising  ont  of  an  in- 
tmrtate  ccnnmeniial  transaction. 

[Bd.  Note.— For  other  cases,  see  Oommvoe, 
Gent  Dig.  H  100, 118, 126;  Dec  Dig.  {  46i*] 

8.  CoHiautCB  a  40*)— FoBUan  Cohfobatxons 
-Sale  of  G-oodb. 

A  foreign  corporation,  which  has  sold  and 
delivered  to  a  resident  of  tnls  state  goods  f.  o.  b. 
Kansas  City,  If  o.,  uptm  the  latter's  mail  order 
from  this  state,  may  sue  in  a  court  of  this  state 
for  the  puFchaae  price,  notwithstanding  it  has 
failed  to  comply  with  the  provisions  of  the  Laws 
of  1900,  pp.  147,  148.  effective  June  10,  1900 
(sections  1836-1S41,  Rev.  Laws  1910),  prohib- 
iting such  corporations  from  transacting  busi- 
ness and  denying  them  the  right  to  sue  in  any 
court  in  this  state  unless  they  shall  file  thrir 
articles  of  incorporation  with  the  Secretary  of 
State,  paying  the  fees  required  by  law,  and  ap- 
point a  resident  citizen  agent  at  the  State  Cap- 
itol upon  whom  service  of  process  may  be  made 
in  any  action  to  whldi  soch  oorporatbm  is  a 
party. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  U  29,.  80;  Dec.  Dig.  S  40.*] 

Commlsaionera'  Opinion,  Dlvtrion  No.  1. 
Error  from  County  Court,  Stephens  Coun- 
ty; W.  H.  Admire,  Jodga. 

Action  by  tbe  W.  B.  Young  Sni^  Com- 
pany, a  Umign  oorporatlon,  agataist  J.  P. 
Bledsoe  ft  Son,  on  aceooat  for  goods  sold. 
jQ^^ment  for  plalntUT,  and  defMiilant  brings 
•rror.  Affirmed. 

Gilbert,  RUey  A  Bond,  of  Duncan,  for 
plaintiff  in  error.  D.  M.  Smith  and  F.  B. 
Allen,  both  of  Doncan,  for  defendant  In  er- 
ror. 

THACKER,  C.  Plaintiff  In  error  wlU  be 
designated  as  "defendant,"  and  defendant  In 
error  as  "plaintiff,"  in  accord  with  their  re- 
spectlre  titles  in  the  trial  court 

The  only  question  which  requires  consid- 
eration in  this  case  is  as  to  whether  the 
plaintiff,  a  Missouri  corporation  with  place 
of  business  at  Kansas  City,  in  that  state, 
which  has  not  complied  with  Laws  1909,  pp. 
147,  148,  effective  June  10,  1909  (sections 


133&-1341,  Rev.  Laws  1910),  requiring  for- 
eign corporations  to  file  their  articles  of  in- 
corporation with  the  Secretary  of  State,  pay- 
ing the  fees  required  by  law,  and  appoint  a 
resident  citizen  agent  at  the  State  Capitol 
upon  whom  service  of  process  in  any  action 
to  wblch  ea^  corporation  la  a  party  may  be 
made,  before  transacting  any  business  in  the 
state  as  a  condition  precedent  to  Its  right 
to  maintain  any  action  in  any  court  of  the 
stat^  may  sue  In  a  conrt  of  this  state  and 
recover  of  the  defendant  $298.93,  with  in- 
terest, aggregating  $340.80  at  the  date  ot  the 
Judgment  therefor  in  Its  favor  in  the  trial 
court  owing  and  due  on  accoont  of  three 
several  sales  and  shipments,  f.  o.  b.  Kansas 
City,  of  plnmblng  and  steam  supplies  which 
the  defendant,  a  copartnwahlp  of  Marlow, 
Ofcl.,  ordered  and  pnrchased  by  Interstate 
mall,  notwithstanding  plalntUTa  fallnie  to 
comply  with  laid  lawa. 

[1-1]  The  Indebtedness  sued  for  arose  out 
of  an  Interstate  commercial  transaction,  the 
presmt  action  itself  Is  not  a  transaction  of 
business  within  the  meaning  of  such  inhibi- 
tion (Freeman-Slpes  Oa  t.  CortlcelU  Silk  Co., 
34  OU.  229,  124  Paa  972),  and,  the  exdnslTe 
power  to  regulate  commerce  between  the  states 
being  Tested  by  the  federal  Constitution  In 
OcmgresB,  tlie  said  state  laws  cannot  and  do 
not  attunpt  to  penalice  nor  to  otherwise  de> 
n^ttvely  affect  lAalnturs  rl^t  to  soe  Cor 
this  debt,  and  snCh  rl^t  is  not  snbject  thwe- 
to  In  an  action  ailidng  oat  of  sudi  Interstate 
transaeUon  of  boslneas.  Tmlt  Diqwtdi  Oa 
T.  Wood  et  at,  140  Pa&  1188. 

For  the  nasona  stated,  the  Judgment  of  the 
trial  conrt  dionld  be  affirmed. 

PSn  OCRIAM.  Adopted  hi  whole. 


UNION  CENT.  LIFE  INS.  CO.  v.  BBWIN. 

(No.  3046.) 

(Supreme  Court  of  Oklahoma.    Dec  8,  1914. 
Behearing  Denied  Jan.  30,  1915.) 

(Syllabut  hv  OatbraitK  0.) 
Patmewt  (8  87*)— H»ooTBBT— Dubebs  —  LraiT 

OF  MOBTOAQB. 

Where  a  mortgagee  has  exercised  an  op- 
tion given  him  by  the  mortgage  to  declare  the 
mortgage  debt  due  upon  default  in  the  payment 
of  interest,  and  then  demancle  the  payment  of  a 
boons  in  addition  to  the  principal  and  interest 
of  the  debt,  before  he  will  release  the  mortgage 
lien,  and  such  bonus  is  paid,  the  mortgagor  may 
maintain  an  action  to  recover  the  amount 
thereof 

[Ed.  ^Note^For  other  cases,  see  Payment, 
Cent  Dig.  H  283-287 ;  Dec  Dig.  {  87.*] 

CommissIonerB'  Opinion,  Division  No.  2. 
Error  from  Superior  Court,  Logan  County; 
S.  S.  Lawrence,  Judge. 

Action  by  Frankle  B.  Erwin  against  the 
Union  Central  Life  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 


•For  ettHT  essss  as*  sum  ti«la  sad  ssetlmt  NUMBBR  la  Deo.  Dig.  4  Aia.  Dig.  Xw-Nol  ShIss  ft  Bw'r  laOucw 
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McGnlre  &  Smltii,  of  Onthrl^  for  plalntlfl 
In  OTior.  Deverenx  it  HUdreQi,  ot  Ontlirle, 
'  for  defendant  In  error. 

BABRISON.  C  nils  catiM  presents  tbe 
question  wtaetber  a  nunt^gor,,  having  under 
duress  paid  a  bonus  to  a  mOTtgagee  for  a 
release  of  a  mortgage,  can  afterward  main- 
tain an  action  for  the  recoTery  of  the  bonus 
thus  paid. 

The  plaintiff  below,  Frankle  B.  Brwln, 
was  the  mortgagor,  aiul  defendant  the  mort- 
gagee. The  mwt^gor  had  obtained  a  loan 
of  $1,200  on  her  homestead  quarter  section, 
tot  which  she  and  her  husband  e»cnted  me 
note  for  $1,200  and  <nie  for  $200;  eadi  draw- 
ing interest  at  the  rate  of  per  cent  iier 
annum  from  date  until  paid,  and,  to  secure 
the  paymoit  of  same,  executed  a  mortgage 
on  her  homestead  quarter  seetlcHi.  The  two 
notes  and  mortgage  were  executed  Februai? 
26,  190S,  the  $200  note  due  In  two  years  and 
the  $1,200  note  In  tea  years.  The  $200  note 
was  not  paid  at  matorlty  bat  allowed  to  run 
until  February,  lOU,  about  two  years  after 
maturity,  at  whldi  time  the  principal  btfng 
past  due,  and  also  some  Interest  paymoita 
and  taxes  being  past  due  and  unpaid,  the 
mcatgi^ee  declared  the  whole  sum,  principal 
and  Interest,  due  and  demanded  payment 
thereof.  The  mortgage  provided  that  npon 
failure  of  the  mortgagee  to  pay  the  princi- 
pal on  either  note  wtim  same  became  due,  or 
to  make  the  interest  paymmts  upon  ^ther 
note  when  they  became  due,  or  to  pay  the 
taxes  as  fh^  became  du^  the  moitgagee, 
uprai  its  Section,  should  be  authorized  to 
declare  the  whole  sum  due  and  to  finedtose 
the  mortgage  In  satisfaction  of  the  debt 
Plaintiff  allied  In  her  petltt<n  that  in  Feb- 
ruary, 1907,  she  was  threatoied  by  the 
mort^DLgee  with  foreclosore  proceedings,  un- 
less the  amounts  due  were  paid;  that  she 
had  no  other  way  or  means  for  raising  the 
amount,  except  by  obtabilng  another  loan 
on  her  land  *.  that  she  was  unable  to  obtain 
a  new  loan  without  first  satisfying  the  mortr 
gage  and  obtaining  a  release  of  same;  that 
she  was  forced  to  obtain  a  release  of  same  in 
order  to  obtain  a  new  loan  with  which  to 
satls^  the  mortgagees  demands  and  avoid 
the  threatened  foreclosure  proceedings ;  that 
the  mortgagee  refused  to  release  the  mort- 
gage unless  plaintiff  would  pay  the  sum  of 
$50  as  a  boons  for  such  release  and  an  ad- 
ditional sum  of  $10  for  expenses  claimed  by 
the  mortgagee  to  have  been  incurred;  that 
plaintiff  protested  against  the  payment  of 
Buch  bonus  and  extra  expenses  on  the  ground 
that  neither  of  same  had  been  provided  for 
in  the  mortgage,  but  that  she  was  forced  to 
pay  same  in  order  to  avoid  f(»«closure  pro- 
coedings,  and  that  after  she  had  paid  off 
the  mortgage  and  the  Interest,  together  with 
the  bonus  and  extra  expeises  claimed,  she 
made  demand  for  the  return  of  the  $50 
bonus  and  the  $10  extra  expoues.  Upon  de- 
£»dant*s  refusal  to  retnin  sam^  this  suit 
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was  InaUtated  and  Judgment  obtained  against 
defeodant  fbr  the  $50  bonus  and  $2.06  ex- 
peose  mon^,  with  Interest  on  the  whole 
amount  at  0  per  cat  until  the  Judgment  be 
satisfied.  Fran  such  judgment  the  Insnr- 
ance  company  appeals  upon  seven  spedfica- 
ttons  of  error.  These  spedflcaticms  (tf  error 
Involve  three  iKrindpal  prcvositloDs:  First, 
wheOiw  the  court  erred  in  the  admission  or 
rejection  of  testimony ;  second,  whether  the 
Judgment  was  sustained  the  ertdoice; 
thlrdt  whether  Oie  Ju^mmt,  aftw  the  mon- 
ey had  been  paid  to  the  mortgagee  and  the 
l>enefit8  of  a  release  rectf ved  QiA  mart 
gagor,  was  craitrary  to  law. 

From  an  examination  of  the  record  of  the 
proceedings,  we  find  no  i>raJadiGlal  error  in 
the  admlscdOD  or  rejecti(m  of  testimony.  It 
also  ai^ears  from  ttie  reowd  that  the  Jndg- 
ment  is  sustained  by  the  evidence. 

As  to  the  third  prtHitosltlon,  it  is  contended 
by  tite  Insurance  company  that  It  was  m- 
tltled  to  the  bmus  paid  by  the  mortgagor 
for  the  relrase,  as  a  remuneration  on  its 
Investment  for  the  unexpired  time;  Out  is, 
until  maturity  of  the  $1,200  nota  A  numb« 
ct  aatfa(»itles  are  cited  by  plaintlir  in  error 
in  support  of  this  contaitl(m«  but  the  author- 
ities dted  are  not  applicaUe  to  the  facte 
disclosed  by  this  record.  They,  in  the  main, 
are  cases  where  the  mortgagor,  ot  his  own 
desire^  of  his  own  chdce,  demanded  the  right 
to  pay  off  a  mortgage  and  ditaln  a  release 
of  same  before  It  was  due.  In  satSi  eases 
the  courts  have  very  generally  held  that  the 
mortgagee,  being  contented  with  his  invest- 
ment, and  desiring  to  let  it  run  until  maturi- 
ty, was  entitled  to  a  reasonable  bonns  for 
the  release  of  his  mortgage  as  remuneration 
on  his  investmoit  for  the  mtemdred  time- 
But  in  the  case  at  bar  it  was  alleged 
the  mortgagor,  end  proved  to  the  satlsfae- 
tlon  of  the  court  tiy  the  efideicek  that  atis 
had  not  of  her  own  dioioe  demanded  the 
right  to  pay  off  the  mortgage  and  get  a  re- 
lease therefrom  bef(M«  it  was  due,  and  there- 
by deprive  the  mortgagee  (tf  the  benefits  ot 
his  Investment,  bat  that  the  mortgagee  had 
become  dissstlsfled  with  his  investment  and 
had  demanded  paymoit  of  both  prindpal 
and  Interest  and  threatened  to  A>wK:l4Wft  un- 
less It  was  paid,  and  that  she  bad  beoi  foro* 
ed  to  pay  it  frff  in  order  to  avoid  toredosure 
and  forced  to  pay  a  bonus  in  order  to  obtain 
a  release  of  the  mortgage  lioi.  This  pre- 
sents an  altogether  different  aspect  to  that 
of  a  case  wherein  the  mortgagor  voluntarily 
and  of  his  own  will  demands  the  right  to 
pay  off  a  mortgage  not  yet  due  and  to  obtain 
a  release  therefor,  and  we  think  that;  under 
the  record  and  the  law,  the  court  very  prop- 
erly gave  her  Judgment  fw  the  amount  of 
bonus  she  had  been  thus-  forced  to  pay.  The 
facts  in  the  case  presents  this  otmdition: 
The  mortgagee  had  an  option,  npon  default 
In  Interest  payments,  to  either  grant  fnr^ 
ther  time  or  to  dedare  the  whcde  amount 
due  and  to  fOreeloBB,  The  mortgagor  WM  In 
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de&nlt  ot  interest  payment!.  Hm  mort- 
gagee, being  unwilling  to  grant  fartlier  time 
or  to  make  a  new  loan,  and  becoming  dia- 
aatiafied  with  liia  laTestmoit,  chose  to  exer- 
cise his  option,  declare  the  whole  amount 
doe,  foredoee  his  mortgage,  and  get  his  mon- 
ey out  of  the  Investment  The  nuniigagor, 
desixing  to  avert  a  foieclosore  proceedings, 
set  atKmt  to  find  some  one  <it  whom  she  could 
obtain  a  loan  with  whlcb  to  pay  off  tfie  mort- 
gage, and,  nP<Ka  her  finding  a  place  where 
she  oould  get  the  money,  she  proposed  to 
mortgagee  to  pay  all  that  was  due  under  the 
mortgage  and  all  that  could  have  been  ob- 
tained by  foreclosure  proceedings,  if  the 
mortgagee  would  not  foreclose.  To  this  the 
mortgagee  agreed  and  the  mortgagor  pro- 
ceeded to  complete  arrangemrats  for  a  new 
loan;  but  when  it  came  to  releasing  the 
mortgage  the  mortgagee,  b^ng  aware  that  a 
new  loan  could  not  be  obtained  until  its 
mortgage  was  released,  ^demanded  a  bonus 
of  $60  before  it  would  execute  a  release- 
Under  the  circumstances,  this  was  unjust 
A  mortgagee  wUl  not  be  permitted  to  force 
payment  of  his  mortgage  under  threat  of 
foreclosure  proceedings  before  the  mortgage 
Is  due  and  at  the  same  time  demand  a  bonus 
on  his  investmmt  before  he  will  release  his 
mortgage  Such  conduct  is  unconscionable 
and  will  not  be  sanctioned  by  the  courts. 
This  prlndtile  was  applied  by  this  court  In 
Wagg  T.  Herbert  19  OU.  526,  82  Pac.  260, 
In  order  to  prevent  a  mortgagee  from  taking 
advantage  of  his  duress  and  fraud  in  obtain- 
ing possession  of  an  escrow  deed. 

In  Cazenove  v.  Catlw,  4  lletc.  (llBaa.)24f^ 
the  court  held: 

"If  a  mortgagee  of  land  In  Maine,  who  is 

In  possession  fbr  condition  broken,  require  that 
the  mortgagor  or  his  assignee  pay  more  than 
Is  legally  due,  in  order  to  redeem,  and  it  in  paid 
aocordiiigly,  for  the  purpose  of  preventing  a 
foteelosure^  it  is  such  a  compulsory  payment  aa 
entitles  the  party,  who  so  pay%  to  recover  it 
back  in  an  action,  brought  In  this  atat^  for 
money  bad  and  received.'^ 

In  Wagg  V.  Herbert,  supra,  the  action  was 
for  the  cancellation  of  an  escrow  deed,  pos- 
session of  which  had  been  obtained  by  the 
mortgagee  through  duress  and  fraud.  This 
court  held  that  the  action  could  be  maintain- 
ed by  the  mortgagor  upon  the  principal 
ground  that  the  mortgagee  had  taken  advan- 
tage of  the  mortgagor's  necessities  and  by 
undue  influence  In  this  way  bad  obtained 
possession  of  the  escrow  deed.  In  support 
of  this  principle,  the  court  cites  a  number 
of  cases  in  which  the  mortgagor  bad  execut- 
ed a  release  of  his  equity  of  redemption,  and 
afterward  brought  suit  for  the  cancellation 
of  such  release  on  the  grounds  that  the  mort- 
gagee had  taken  advantage  of  the  necessities 
of  the  mortgagor  and  had  induced  the  execu- 
tion of  the  release  by  duress  and  fraud. 

The  case  of  Edrington  v.  Harper,  8  J.  J. 
Marsh.  (Ky.)  356,  20  Am.  Dec.  115,  la  quoted 


from  by  tills  W3%  in  the  Wagg  Case,  supra, 

as  follows: 

"A  mortgagee  in  possession  may  take  a  re- 
lease of  equity  of  redemption.  [Citing  authori- 
tiea.]  But  snch  a  transaction  is  to  be  acmti- 
Dized,  to  see  whether  an  undue  advantage  has 
been  taken  of  the  mortgagor.  Especially  is 
this  necessary  when  the  mortgagee,  in  the  in' 
ception  and  throughout  the  whole  conduct  of 
the  business,  has  sbown  himself  ready  and 
akillfol  ta  take  advantage  of  the  necessities  of 
the  borrower." 

And,  after  a  review  of  authortttes  on  tlw 
question,  the  court  said: 

"It  will  thus  be  seen  tliat  the  doctrine  an- 
nounced by  the  California  courts  is  in  full  har- 
mony with  the  doctrine  announced  by  the  Su- 
preme Conrt  ot  the  United  States  in  the  case 
of  SuBseli  V.  Southard,  supra  [12  How.  139,  13 
L.  Bd.  927].  and  In  oarmonT  with  the  views 
lier^  stated.  It  holds,  as  all  the  oourts  hold, 
tliat  a  mortgagee  may  purchase  from  the  mort- 
gagor, if  the  transaction  is  fair,  honest,  and 
without  fraud  or  undue  influence,  and  where  no 
uncooscionable  advantage  is  taken  by  fraud  <^ 
the  relation  ezistinB  between  the  mortgagor  and 
mortgagee.  Bat  upon  tlie  issne  of  fraud,  undue 
inSuence,  and  unconsciouable  advantage,  the 
trial  court  found  the  issues  in  favor  of  the 
plaintiff  and  against  the  defendant  and  such 
finding  and  judgment  of  the  conrt  upon  the  evi- 
dence adduced  is  conclusive  upon  this  court, 
and  there  being  ample  evidence  to  sustain  such 
finding  and  judgmeot" 

Now  the  decisive  question  dealt  with  by 
this  court  In  the  Wagg  Case,  and  by  other 
courts  in  cases  cited  in  the  opinion,  was 
whether  the  mortgagee  had  taken  advantage 
<a  the  necessities  of  the  mortgagor,  and  thus 
by  duress  or  fraud  forced  him  to  deliver  an 
escrow  deed  or  deliver  a  conveyance  which 
showed  on  its  face  to  be  a  deed  absolute, 
whereas  in  fact  It  was  intended  as  a  mort- 
gage or  to  execute  a  release  of  equity  of  re- 
demption. There  is  no  difference  in  law  nor 
in  principle  in  taking  advantage  of  the  ne- 
cessities of  the  mortgagor  and  forcing  him 
to  deliver  an  escrow  deed,  or  to  execute  a  re- 
lease of  his  equity  of  redemption,  and  in 
forcing  him  to  pay  a  bonus  in  order  to  ob- 
tain a  release  of  the  mortgagee's  Hen  against 
bis  premises,  and  this  was  the  decisive  ques- 
tion dealt  with  by  the  trial  court  In  the  case 
at  bar.  The  mortgagee  was  not  entitled  to  a 
bonus  on  his  Investment.  He  had  become 
dissatisfied  with  Ms  investment  and  had 
elected  to  declare  the  whole  amount  dne, 
foreclose  the  mortgage,  and  get  his  money  out 
of  the  investment ;  but  upon  assurance  from 
the  mortgagor  that  she  would  pay  the  mort- 
gagee all  that  could  be  recovered  in  a  fore- 
closure proceeding,  the  foreclosure  was  avert- 
ed. The  mortgagor  had  no  right  thereafter 
to  demand  a  bonus  before  the  execution  of 
the  release  of  the  mortgi^e.  We  find  no  re- 
versible error  in  the  record  of  the  proceed- 
ings and  believe  that  under  the  record  and 
the  law,  the  Judgment  of  the  trial  court  was 
correct 

It  is  therefore  aflSrmed. 

PEB  CUBXAM.  Adopted  in  whola. 


Digitized  by  Google 


1128 


146  PACIFIC  BBFOBTBB 


(OU. 


GAUI/T  T.  KANB.    (No.  8693.) 
(Supreme  Court  of  Oklahoma.    Jan.  12,  ldl5. 
BdieariiiK  Denied  Jan.  30,  1915.) 

(SvlMtu*  »v  the  Oomrt.) 

1.  Bnxe  AMD  Notes  (S  330*)— Dmwtbes— 
TBA  HSyEB— Effbct. 

Under  the  law  in  force  in  tfaifl  itate  in  Jan- 
uary, 1900,  a  promissory  note,  payable  to  M.  or 
order,  could  not  be  traasCerred  so  u  to  cut  Off 
the  defenses  of  the  maker,  except  by  the  indorse- 
ment of  the  payee. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent.  Di«.  «  794-804 ;  Dec.  Dig.  i  330.*] 

2.  Bills  and  Notes  (|  486*)  —  AcnoH  bt 
Tbansfebeb— BmuwH  o»  Pbooi^Ikdomb- 

HENT. 

Where  K.  executes  certain  promisw^y  notes 
to  M.  or  order,  and  afterwards  O.  commences  an 
action  tiiereoo  against  K.,  alleging  in  tiis  peti- 
tion that  he  (O.)  purdiased  said  notes  from  the 
Bank  of  T.,  to  whom  said  notes  were  for  value 
received  duly  indorsed,  sold,  and  delivered  hj  the 
payee,  and  when  the  allegations  of  the  petition 
are  put  in  issue  by  a  duly  verified  answer,  and 
where  the  undisputed  evidence  shows  that  the 
DOtes  were  given  wltbont  consideration  and  were 
the  result  oi  a  fraudulent  transaction,  but  where 
it  is  not  proven  at  the  trial  that  the  notes  were 
ever  indorsed  by  the  payee,  but  on  ^e  other 
band  the  notea  tliemaelves  introduced  by  the 
plaintiff  show  no  indorsraoent,  tbe  plaintiff  Is 
not  entitled  to  recover. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  »  1665%,  1669-1674;  Dec 
Dig.  §  496.*] 

8.  Bnxa  AND  Notes  (IS  880,  489») -Action 

BY  TBANSFKBEB— DUXNSM— PlKADINQ  AND 

pHoor. 

A  note  payable  to  order  can  be  transferred 
free  from  all  equities  between  the  original  par- 
ties to  it,  only  by  indorsement,  and  a  transferee 
of  BUch  note  must  both  alien  and  prove  tbat 
the  note  Vas  transferred  by  Indorsement,  u  he 
desires  to  avoid  such  equities  as  may  be  set  up 
against  it. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  »  794-804,  1587-1642;  Dec. 
Dig.  SI  330,  4£B.*I 

Commissioners*  Opinion,  Division  No.  1. 
Em»  from  District  Court,  Major  County; 
James  W.  Steen,  Judge. 

Action  by  C.  E.  Gault  against  P.  S.  Kane. 
Jndgmoit  for  defendant,  and  plaintiff  brings 
error.  Affirmed. 

8.  J.  Bardsley,  of  Fairvlew,  and  D.  B. 
Hite,  of  Topeko,  Kan.,  tor  plaintiff  in  error. 
Jolm  V.  Roberts,  of  Fairvlew,  and  Garber 
ft  Kruse,  of  Bnid,  for  defendant  in  error. 

SHARP,  O.  On  Decranber  31,  1908,  the 
defendant  in  error,  Kane,  executed  and  de- 
livered to  one  Henry  J.  Martens,  payable  to 
said  Martens  or  order,  -two  promissory  notes, 
one  for  f400,  a  secMid  for  $440,  each  of 
which  notes  were  due  and  payable  December 
81,  1909.  These  notes  were,  in  the  month  of 
January,  following,  together  with  a  large 
number  of  other  notes,  aggregating  in 
amount  $34,031,  hypothecated  with  the  Bank 
of  Topeka,  Topeka,  Kan,,  as  security  for  a 
loan  at  the  time  made  1^  said  bank  to  Mar- 
tens in  the  sum  of  $16,000.    Tbib  Martens 


note  to  tbe  bank  not  havliv  been  paid,  ndt 
was  brought  theretm  by  Cbe  bank  tn  ttw  dis- 
trict court  of  Shawnee  ooonty,  Kan.,  and  as 
order  obtained  directing  Qie  aate  of  tb»  col- 
lateral notea.  At  Uie  sale  sabaeqaentiy  ^d. 
the  plalntllf  in  tsror,  who  was  attorney  for 
the  bank,  purchased  the  entire  list  of  col- 
lateral notea,  indndlng  tbe  notes  of  the  de- 
fendant, for  and  It  la  to  recover  oa 
these  latter  notes  that  snlt  has  be«i  brom^t. 

Plaintiff  in  his  petition  alleses  that  tbe 
notes  in  qnesttcm  were  for  valne  rec^ved 
dnly  Indorsed,  sold,  and  deUvered  to  the 
Bank  of  T(^>eka  by  the  payee  thereof.  Both 
d^lendanfs  original  and  amended  answer, 
wbidt  are  dnly  Terlfled,  deny  and  put  In  Is- 
sue eadb  and  every  allegation  cmtained  in 
plalntifTs  petltlmi,  save  sndi  as  ai«  therein 
spedflcally  admitted.  Anumg  oOm  deCensea 
set  up  by  the  defendant  in  both  its  answers 
was  a  total  failure  of  consideration.  The 
andl^ted  evidence  dunra  that  def^idant 
in  wror,  Kane,  and,  it  an>ears,  a  number  of 
other  persons  living  in  the  vidni^  <tf  Hem^ 
OkL,  were  victlmlBed  by  the  said  Martens, 
who  secured  from  them  a  large  nnmber  of 
negotiable  promtssery  notes  upon  tbe  repre- 
sentation that  he  would  deed  to  them  Talna- 
bie  lands  in  Gallfonda  which  he  dalmed  to 
own.  It  is  necessary  to  refer  bat  bri^y  to 
the  trand  popetrated  the  s^  Hartms, 
as  It  stands  confessed  that  the  notes  were 
executed  and  delivered  wholly  without  con- 
sideration, and  as  the  result  ot  fraud  prac- 
ticed upon  tiie  makw  1^  the  payee.  It  then, 
the  plaintiff  la  to  recover.  It  can  only  be  up* 
on  the  theory  that  h^  <»  at  least  tbe  Bank 
of  Topeka,  was  an  innocent  pun^aser,  be* 
fore  maturity,  for  value,  and  without  ndtloe 
ot  the  equtttes  existing  between  Kane  and 
BCartena  Plaintiff,  the  purdiaser  at  the 
foreclosure  sale,  acquired  no  greater  rtghta* 
nor  can  be  be  considered  a  more  favored 
suitor,  than  if  the  action  were  one  brought 
by  the  bank.  It  will  be  necessary  therefore 
for  us  to  conrtder,  not  the  rights  of  a  sub- 
sequent purchaser  or  Indorsee  from  an  inno- 
cent purdiaser  of  negotiable  paper,  purchas- 
ed at  a  foredosure  sale,  imless  first  It  be  de- 
termined that  the  Bank  of  Topeka  was  in 
fact  an  Innocent  purdiaser  In  due  course. 

[1]  As  a  part  ot  his  case,  plaintiff  Intro- 
duced the  two  notes  in  question,  which  do 
not  appear  to  have  ever  been  Indorsed  by 
Martens.  The  transfer  of  the  notes  in  ques- 
tion took  place  prior  to  the  taking  effect  of 
the  present  negotiable  Instruments  act  (Comp. 
Laws  1909,  pp.  1044-1070).  Under  the  law 
at  the  time  In  force  (section  4641,  Comp. 
Laws  1909),  one  who  writes  his  name  upon  a 
negotiable  instrument,  otherwise  than  as  a 
maker  or  acceptor,  and  delivers  it  with  his 
name  thereon  to  another  person,  is  called  an 
indorser,  and  his  act  Is  called  an  Indorse- 
ment By  the  same  statute  (section  4657, 
Comp.  Laws  1909),  the  Indorsee  In  due  course 
la  defined  to  be  one  who  (n  good  taitb,  in  the 


*r«r  other  eases  see  asms  teple  and  section  NUHBBR  in  Deo.  Die.  *  Am.  Dig.  Key-Ms.  Series  *  Bap'r  Mvu^ 
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ordinary  course  of  business,  and  tor  valae^ 
betore  its  apparent  maturity  or  presumptive 
dialicaior,  and  without  knowledge  of  Its  ac- 
tual dishonor,  acquires  a  negotiable  Instru- 
tnent  duly  Indorsed  to  him,  or  Indoi^d  gen- 
erally, or  jmyabie  to  the  bearer.  When  an 
Instrument  is  made  payable  to  order,  the 
Indorsement  of  the  payee  is  necessary  to 
transfer  the  legal  title;  and  the  transferee 
without  Indorsement  takes  it  subject  to  all 
equities  that  attach  to  it  in  the  hands  of  his 
transferror.  The  rule  is  one  of  wide  and 
general  application,  and  Is  thus  stated  In  1 
Daniels  on  Negotiable  Instruments,  S  741: 

"  •  ♦  •  Where  a  bill  or  note  payable  'to 
order*  is  transferred  without  IndorsemeDt,  th? 
transferee  does  sot  acquire  the  legal,  but  only 
the  equitable,  title.  The  bolder  under  such  a 
tnuiBxer  must  plead  and  nrore  the  atalgnment, 
for  the  mere  possession  of  the  iustrumeot  is  not 
evidence  of  ownership,  and  its  exhibition  in  a 
snit  not  sufficient  ground  of  recovery.  And  he 
can  only  stand  in  the  shoes  of  his  assignor  and 
recover  subject  to  sneh  defmses  as  were  available 
gainst  him,  although  he  took  it  in  good  faith 
and  for  value." 

In  2  Rand<Aph  on  Commercial  Paper,  |  7S8, 
the  role  Is  thus  announced: 

"If  a  bill  is  payable  to  order,  and  transferred 
without  indorsement,  its  transfer  wiE  be  subject 
to  defenses  existing  against  the  transferror.  To 
be  clear  of  defense  It  must  be  IndOTsed  before 
maturity  and  before  notice  <^  the  defense  has 
come  to  the  transferee. .  An  assignment  ih  lilte 
manner,  unaccompanied  by  an  indorsement,  is 
subject  to  defense." 

If  therefore  a  negotiable  promlpsory  note, 
payable  to  order.  Is  transferred  l>efore  ma- 
turity by  delivery  merely,  and  not  by  Indorse- 
ment, the  assignee  obtains  merely  an  equita- 
ble Interest  in  the  note,  and  not  the  legal 
title  thereto,  and  he  most  be  prepared  to 
meet  all  equitable  defenses  that  may  be  set 
op  against  it  in  the  evei^  he  brings  a  boU 
to  enforce  Its  payment. 

[S]  The  rule  is  thus  expressed  in  the  syl- 
labus of  Central  Trast  Co.  at  New  York  t. 
Flrat  Nat  Bank  ot  Wyandotte*  101  U.  a  68. 
2S  L.  Ed.  876: 

"A  promissory  note,  payable  to  A.  or  order, 
cannot  be  transferred  so  as  to  cut  off  the  defens- 
es of  the  malcer,  exc^t  by  the  Indorsement  of  the 
payee." 

Many  reported  cases.  In  which  the  law  Is 
announced  as  herein  stated,  may  be  found  In 
a  comprehensive  note  to  First  National  Bank 
V.  McCulIough,  60  Or.  508,  93  Pac.  366,  17 
L.  R.  A.  (N.  8.)  1105,  126  Am.  St  Rep.  758, 
toond  in  the  latter  volume,  in  which  it  is 
said  there  can  be  no  queetioa  bnt  that  a  note 


transferred  by  the  payee  without  indorse- 
ment is  subject,  In  the  hands  of  the  trans- 
feree or  any  subsequent  holder,  to  all  the 
equities  existing  in  favor  of  the  maker 
against  the  payee;  that  such  equities  can  be 
cut  off  only  by  an  indorsement  by  the  payee ; 
that  .the  rule  as  applied  to  cases  where  the 
payee  did  not  indorse  the  note  upon  transfer 
is  upheld  by  a  long  line  of  decisions.  Such 
Is  the  rule  announced  in  Story  on  Promissory 
Notes.  8  120;  Story  on  BlUs,  |  201;  Ed- 
wards, Bills,  Notes  &  Neg.  Instr.  {  404. 

[2]  Under  the  Issues  Joined,  It  was  Incum- 
bent upon  the  plaintiff,  not  only  to  plead, 
but  to  prove,  an  indorsement  by  Martens  in 
the  transfer  of  the  notes  to  the  Bank  of  To- 
peka.  As  was  said  In  this  regard,  In  Hadden 
v.  Rodkey,  17  Kan.  429: 

"If  said  note  was  in  fact  indorsed,  the  plain- 
tiff should  have  alleged  it  either  in  his  petition, 
as  one  of  the  facts  constitutiQg  his  cause  of  ac- 
tion, and  giving  such  cause  of  action  a  more  ex- 
tended and  comprehensive  scope,  or  in  bia  reply, 
as  one  of  the  facta  defeating  any  previously  ex- 
isting defense  set  up  by  the  defendant.  The  in- 
dorsement of  the  note  is  not  a  fact  constitating 
any  part-of  the  defendant's  defense,  and  it  has 
no  connection  therewith.  The  only  connection  it 
has  with  the  case  is  with  the  plaintiff's  cause  of 
action,  being  in  fact  the  starting  point  the 
foundation  uereof,  and  enlarging  and  extending 
its  operation  and  efEectivenesa.  Therefore,  if 
the  plaintiff  in  snch  a  case  should  d^dre  the  ben- 
efit that  an  indorsement  of  the  note  vronid  give 
him,  he  should  plead  and  prove  auch  indorse- 
ment. Otherwise  the  defendant  may  set  up  and 
prove  any  defense  that  be  may  have  to  the  note." 

There  being  no  evidence  offered  that  the 
notes  or  either  of  ttaem  were  ever  indorsed 
to  the  Bank  of  Topeka.  by  Martens,  it  was 
error  tor  the  court  to  orermle  11m  daCead- 
an^s  demurrer  to  the  erldmce,  interpoaed 
after  plaintiff  had  rested  his  case.  Having 
thus  ccmcluded.  It  will  not  be  neoMBai?  to 
consider  flie  errors  assigned  by  plalntifl  in 
error.  Under  ttw  evidence  Martens  could  not 
have  entorced  payment  of  tbe  notes,  and,  as 
the  plaintiff  failed  to  prove  an  indorsement 
of  the  note,  nether  he  nor  his  assignor  oc- 
cupied a  bettor  posltitm  than  would  Martens 
were  the  acUm  being  prosecated  by  him. 
That  the  bank  took  the  notes  in  good  falUi 
and  tor  valne,  so  long  as  there  was  no  in- 
dorsement thereof  by  Martana.  does  not  cat 
off  the  eqnltles  between  Uie  parties  thereto, 
though  the  bank  may  have,  and  probably  did. 
acquire  tbe  equitable  title  to  the  notes. 

Ttie  Judgment  ot  tiie  trial  court  should  be 
afiirmed. 

PER  CURIAM.  Adopted  In  whole. 
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WALKEB  V.  BOWMAN  et  ol.   (No.  S664.) 
(Supreme  Coart  of  Oklahoma.    Jul7  7,  1914. 
Rehearing  Denied  Jan.  30>  191&) 

(Spnabv  by  tk«  Court.) 

JUDQicBNT  (J  141*>— Default— SBTTiifa  Abids 

— Gbounds. 

When  a  default  judgment  has  been  render- 
ed awardins  damages  against  a  firm  of  ab- 
stracters, in  the  amount  of  an  allied  lien  on 
real  estate  not  disclosed  in  the  abstract,  upon 
evidence  of  plaintifE  introduced  to  establish  the 
amount  of  damage  because  of  the  undisclosed 
lien,  and  petition  was  filed  within  90  days  there- 
after to  vacate  the  default  judgment,  in  which 
it  Is  shown  that  plaintiff  had  been  sued  for  the 
amount  of  the  uudieclosed  lien,  and  had  litigated 
the  validity  of  the  lien,  and  a  final  jadf^ent 
had  been  entered  to  the  effect  that  plaintiff  was 
not  liable  on  account  of  the  alleged  lien,  and 
that  this  knowledge  came  to  defendants  after 
the  default  had  l>eeo  entered,  but  was  known  by 
plaintiff,  and  the  amount  mduded  in  tlie  de- 
fault judgment,  KM,  that  these  facts  fully  jus- 
tified the  conrt  in  vacating  tb6  default  judgment 
and  granting  a  new  trial  on  the  merits. 

[Bd.  Note.— For  other  ewes,  -  see  Judgment, 
Dec  Dig,  1 141.«] 

GonunlflBloneEs'  Opinion,  Dlvltion  Na  2. 
Error  from  District  Court,  Oklahoma  Coun- 
ty; Geo.  W.  ClRiiE,  Judge. 

Action  by  Un.  T.  J.  Walker  against  O.  J. 
Bowman  and  otheis.  A  default  Judgment  for 
plaintiff  was  set  aside,  and  jilalntiff  brings 
error.  Affirmed,  with  directions. 

Munden  &  Horton,  of  Oklahoma  City,  for 
plaintiff  In  error.  Winn  &  Brill,  of  Okla- 
homa Oity,  for  dtfendanta  In  exxor. 

BREWBB,  C.  Mrs.  T.  J.  Walker  sued 
Bowman  &  Stevenson,  a  firm  of  abstracters, 
together  with  a  number  of  individuals  as 
bondsmen,  in  the  probate  court  of  Oklahoma 
Territory,  to  recover  the  amount  of  an  al- 
lied lien  on  some  real  estate  not  set  out  In 
the  abstract.  A  trial  was  had,  and  judgment 
rendered  for  defendants.  An  appeal  was 
taken  to  the  district  court,  where  a  demnr^ 
rer  was  sustained  to  plaintiff's  petition.  An 
appeal  to  the  Supreme  Court  resulted  In  a 
reversal  and  remand  of  the  case.  Walker 
v.  Bowman  et  al.,  27  Okl.  172.  Ill  Pac.  319, 
30  L.  B.  A.  (N.  S.)  642,  Ann.  Cas.  1912B.  839. 
The  mandate  was  entered  of  record  In  the 
district  court  on  January  28,  1911.  On  Sat- 
urday, August  26,  1911,  the  last  day  of  the 
term,  plaintiff  obtained  a  default  Judgment 
On  November  23,  1911,  the  defendants  filed 
a  iwtltlon  asking  that  the  default  judgment 
be  vacated  and  set  aside.  On  November  25, 
1911,  a  trial  was  had  on  the  petition,  and  the 
default  Judgment  was  vacated  and  set  aside. 
From  this  order  Setting  aside  the  Judgment 
and  granting  a  new  trial  Ihia  appeal  la  pros- 
ecuted. 

The  petition  to  vacate  the  judgment  Is 
lengthy,  and  embraces  many  alleged  grounds 
and  reasona  We  will  only  notice  a  few  of 
them. 

This  Butt  against  the  abstracters  was  based 


on  the  claim  tliat  tlie  plaintiff  bought  some 
lots  relying  on  an  abstract  of  title  furnished 
by  defendants ;  that  there  was  an  attachment 
Hen  on  the  property  not  disclosed  in  the  ab- 
stract ;  that  plaintiff  had  sold  tlie  lots,  and 
her  grantee  had  been  obliged  to  pay  $216  to 
clear  off  this  Hen ;  and  that  plaintiff  was 
legally  liable  to  her  grantee  to  repay  to  him 
this  sum.  In  reversing  this  case,  this  court 
held  (27  Okl.  172,  111  Pac.  319,  SO  L.  K.  A 
[N.  S.]  642,  Ann.  Cas.  1912B,  839)  that  in 
such  a  case  as  this  the  right  of  action  ac- 
crues at  the  time  the  tltie  Is  examined  and 
the  abstract  thereof  reported  and  delivered, 
and  not  when  the  error  Is  discovered  and  the 
damages  resulting  therefrom  are  paid. 

One  of  the  reasons  averred  for  vacating 
the  default  Judgment  is  that  plaintiff's  gran- 
tee had  sued  plaintiff  to  recover  the  amount 
of  the  lien  they  had  paid  off  (being  the  same 
sum  and  Hen  upon  which  this  suit  Is  based), 
and  that  at  a  trial  of  that  case  this  plain- 
tiff, there  as  defendant,  had  defeated  a  re- 
covery, and  had  been  awarded  her  costs,  and 
that  that  judgment  had  become  final,  and 
that  therefore  this  plaintiff  could  In  no 
event  be  damaged  In  the  amount  of  the  lien 
undisclosed  In  the  abstract,  because  of  the 
final  judgment  that  she  ought  not  to  pay 
same.  It  was  further  averred  that  these 
factrf  came  to  the  knowledge  of  the  petitioners 
after  the  rendition  of  the  default  Judgment. 

The  claim  was  also  made  in  the  petition 
that  defendants  were  not  in  defoult,  when 
they  were  so  adjudged  on  motion  of  plain- 
tiff, and  that  they  were  prevented  from  filing 
a  motion  for  a  new  trial  and  to  set  aside  the 
default  at  that  term  of  court  because  of 
the  fraudulent  conduct  of  plaintiff.  It  was 
alleged  and  shown  that  this  case  has  been  in 
the  courts  for  several  years,  and  in  this 
court,  as  Walker  v.  Bowman  et  al.,  and  so 
stood  on  the  docket  of  the  district  court  when 
the  judgment  was  taken ;  that  In  the  journal 
entry  of.  Judgment  filed  and  reported  in  the 
Legal  News  of  this  city  the  title  of  the  case 
was  changed  to  that  of  Walker  v.  Zalendeck 
et  al.,  a  name  it  had  never  borne  before, 
Zalendeck  being  one  of  the  bondsmen  for  de- 
fendant and  a  codefendant  as  such ;  that 
defendants  and  their  attorneys  were  sub- 
scribers to  this  paper,  and  read  and  k^  up 
with  their  court  business  through  Information 
imparted  by  this  paper;  that  by  reason  of 
the  switching  of  the  names  in  the  court  or- 
der defendants  were  misled  Into  not  protect- 
ing themselves  at  once,  etc. 

The  court  held  that,  while  defendants*  an- 
swer was  on  file  and  among  the  papers,  yet 
that  technlcaUy  defendants  had  withdrawn 
the  answer  when  they  presented  the  demur- 
rer in  the  former  trial,  and  were  In  default 
for  not  having  filed  or  reflled  their  answer. 
But  the  court  held  further  that  it  had  been 
shown  that  defendants  had  a  valid  defense, 
and  that  the  default  should  be  set  aside  to 
the  end  that  th^  could  make  It. 
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We  tblnk  fben  was  ample  proof  to  justify 
the  court  In  tbe  action  taken.  The  ooort 
beard  all  the  evidence,  studied  Ox  cMidlOon 
of  tbe  record  and  the  natore  of  the  d^nlt, 
and  the  deffense  shown  defendants.  There 
must  be  some  latitude  for  discretion  in  such 
cases.  Tbe  court  was  evidently  convinced 
that  to  let  the  Judgment  stand  vrould  be  to 
woric  injustice.  We  think  he  was  Justified  in 
so  believing.  If  it  Is  true  that  pialntUt  vlll 
not  and  cannot  in  any  event  be  made  to  pay, 
or  subjected  to  a  Judgment  tor,  tbe  amount 
of  tbe  undisclosed  Uen,  of  course  sbe  has  not 
been  damaged  in  that  amount,  and  cannot 
recoTOT  it:  Therefore  to  have  let  this  Judg- 
ment stand  woald  have  been  putting  Into 
plaintiff's  pocket  this  $216  wblcb,  when  sbe 
filed  ber  suit,  it  looked  like  she  might  later- 
have  to  pay  bat  which  it  uras  later  Aetex- 
mlned  she  was  under  no  obligation  to  pay. 
However,  under  the  doctrine  announced  in 
tbe  former  opinion  in  this  case,  she  bad  the 
right  to  sue  when  she  did,  and,  being  right 
in  suing  to  protect  herself  against  the  posal* 
bility  of  loss,  she  may  be  entitled  to  some 
damage,  at  least  to  costs,  in  the  event  she 
should  preroll  over  the  other  defenses  al- 
leged by  defendants  to  be  available. 

The  plaintifl  well  knew,  <m  the  date  of  the 
default,  when  die  Introduced  evidence  to 
sustain  her  claim,  tbat  she  oonld  never  be 
called  upon  to  pay  the  amount  of  this  Hen, 
tliat  her  liability  to  do  so  had  been  forever 
and  finally  extinguished,  If  It  ever  existed; 
yet  she  took  Judgment,  Including  this  sum, 
when  she  nmst  bave  known  tliat  she  was  not 
entitled  to  it  either  In  law  or  good  conadence. 
Then  Cor  some  reason,  we  do  not  know  what, 
ber  Journal  entry  of  this  unjust  Judgment 
is  prepared,  and,  as  tt  was  known  it  would 
be,  was  printed  In  tbe  L^l  News  under  a 
strange  title,  a  title  never  used  before,  one 
that  would  most  liktiy,  and  It  aeons  did, 
bave  tbe  effect  of  keeping  defendants  in  the 
dark  as  to  the  fact  that  an  order  had  bem 
made  in  tbla  case. 

We  think  there  was  a  substantial  compli- 
ance with  tbe  statute  (snbd.  4,  i  6094,  Gomp. 
L.  190D)  mating  to  tbe  racatlng  of  Judg^ 
moita,  and  therefore  12iat  tibe  Judgment 
siionld  be  affirmed,  and  defOidants  allowed 
to  answer  and  have  a  trial  on  the  merits. 

PER  CURIAU.   Adopted  In  wholob 


BANK  OP  COM&IERCB  OF  RALSTON 

GASKILL.   (No.  3496.) 
(Supreme  Court  of  Oklahoma.    Dec.  8,  1914. 
ReheariDg  Denied  Jan.  80,  191S.> 

fBytlahua  &v  the  Court.) 

1.  Tbial  (S  139')— Dieection  or  Vibdict— 
Evidence. 

The  question  presented  to  a  trial  coart  on 
a  motion  to  direct  a  verdict  Is  whether,  admit- 
ting the  troth  of  all  the  evidence  which  haa  been 
given  in  favor  of  the  party  against  whom  tbe 


«Far  other  esMS 


action  is  contemplated,  together  with  such  infer- 
ences and  conclusions  as  may  be  reasonably 
drawn  from  it,  there  is  enoogh  competent  tri- 
dence  to  reafboably  sustain  a  verdict  ibould  the 
jury  find  In  accordance  therewith. 

[Ed.  Note.— For  other  cases,  see  TriaLCenL 
D^.^jli  882,  888,  888-841,  866;  DecTDig.  I 

2.  Ohattsl  MoBTGAoaa  (S  226*)— CoHVnsiON 

— IflABlLITT  OP  PUBOHABEB. 

When  tbe  mortgagor  of  personal  property, 
being  in  possession  before  default  and  having 
the  right  of  poyeession  under  the  terms  of  the 
mortgage,  sells  the  entire  property  to  another, 
who  has  notice  of  the  mortgage,  either  actual  or 
congtructiTe,  the  purchaser  acquires  only  the 
interest  of  the  mortgagor,  and  holds  subject  to 
the  mortgage ;  and  in  such  case,  after  default, 
the  mortgagee  may  maintain  ad  action  against 
such  purchaser  for  the  wrongful  conversion  of 
the  property  mortgaged,  purchased  by  him. 

[Ed.  Note— For  other  cases,  see  Chattel  Mort- 
gages, Cent,  Dig.  SS  468-470 ;  Dec.  Dig.  §  225.*] 

8.  Ckatxbl  Mobtgaqbb  (U  160,  225*)— Be- 
KOVAL  OF  Fbop^tt- Bionr  lo  PossEsaioN 

— LlABTLITT  or  PUBOBASEB. 

Where  mortgaged  property  has  been  re- 
moved from  the  county  in  which  it  was  situated 
at  tbe  time  of  thg  exeentioa  of  the  mortgage, 
under  section  448(L  Comp.  Laws  1909  (section 
4039,  Rev.  Laws  1910).  the  mortgagee,  independ- 
ent of  any  provision  of  the  mortgage,  is  entitled 
to  tiie  posaeesioD  ot  the  property  mortgaged; 
and.  being  so  entitled  to  the  bumedlate  posses- 
sion, an  action  (or  conversion  will  lie  against 
'  a  subsequent  purchaser  who  wrongfully  removes 
it  from  the  county. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  M  276.  468-470;  Dec.  Dig. 
H  160,  225.*! 

4.  Chattvl  Mobtoaoes  ({  229*)— Convebsion 

or  PhOPEBTT— LlABILlTT    or  PUBCUASKB— 

Pboof— Dbicakd  and  RiruSAL. 

Demand  and  refusal  need  not  be  proved  in 
an  action  for  conversion,  brought  by  a  mort- 
gagee against  the  purchaser  of  mortsaged  chat- 
tels, either'  where,  with  knowledge  of  the  mort- 
gsgee's  rights,  he  received  the  property  by  pur- 
chase or  otherwise  from  one  unauthorized  so 
to  dispose  of  it,  or  where  he,  whether  a  bona  fide 
purchaser  or  not,  has  sold  such  property  or 
otherwise  converted  it  to  his  own  use. 

[Ed.  Note.— For  other  cases,  see  Chattd  Mort- 
gages. Cent.  Dig.  SS  47»-4B3 ;  Dec  Dig.  S  229.*] 

6.  Chattel  Mobtoaoes  (8  229*)— OoHVBBSiof) 
—What  Contoitutes— Right  or  Aoiion. 
An  absolute  sale,  to  the  exclusion  of  the 
rights  of  a  chattel  mortgagee,  by  a  mortgagor, 
who,  nnder  the  terms  of  the  mortgage,  remains 
in  possession  of  tbe  chattels,  works  a  conversion 
thereoL  for  wbldi  the  mortnwee  may  maintain 
an  action  for  conversion  withont  previous  de- 
mand. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  »  47&-483 ;  Dec.  Dig.  {  229.*] 

6.  Tboveb  and  Convsasioir  (|  9*)— Dbhand— 
Necessztt. 

In  an  action  for  cmreision,  where  the  tak- 
ing is  wrongful,  it  is  not  necessary  to  allege  a 

demand  before  the  commencement  of  the  action. 

[Kd.  Note.— For  other  cases,  see  Trover  and 
Conversion.  Cent  Dig.  K  68-83;   Dec  Dig. 

Conunissionera'  (pinion.  Division  No.  1. 
Error  tiom  County  Cour^  Osage  County ;  C. 
T.  Bennett,  Judge. 

Action  by  the  Bank  of  Gcmuierce  of  Ral- 
ston against  O.  W.  Gasklll.   Judgment  for 
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defendant,  and  plalntUf  brings  error.  Re- 
versed and  remanded. 

Blddlaon  ft  Merrltt,  at  Pawnee,  for  plain- 
tifl  in  error.  W.  T.  WilUama,  ot  Shawnee, 
for  defendant  In  error. 

SHARP,  O.  On  Decranber  27,  190%  one 
Boy  Grabtree,  a  resident  of  Osage  county, 
executed  to  ttie  ptalntlfl  in  error  bla  promis- 
sory note,  due  June  20,  1910,  in  ttie  snm  ot 
$440,  and  on  the  same  day,  to  secnre  Its  pay- 
ment,  executed  to  the  payee  thereof  a  chat- 
tel mortgage  on  fire  head  of  horses  and  four 
liead  of  mules  at  the  time  located  In  Osage 
county.  On  Becember  29th  thereafter,  said 
mortgage  waa  duly  filed  in  the  office  of  the 
register  of  deeds  In  and  fbr  Osage  county. 
Daring  either  the  laXtex  part  of  February  or 
the  early  part  of  March,  following,  said 
Orabtree  S(^d  one  span  of  the  mules  to  A. 
Dealings,  who  tiiereafter  and  during  the  lat^ 
ter  part  of  July,  1910,  sold  them  to  the  de- 
fendant in  error  Gaskllt,  who,  immediately 
following  bis  'purchase  theiseatf,  removed  said 
molra  from  Osage  county  to  Kaw  City  in  Kay 
county.  On  July  7th,  the  Interest  on  said 
note  having  been  paid,  the  time  of  payment 
was  ^tended  to  September  20,  1010.  In  the 
chattd  mortgage,  among  other  covenants  was 
the  following: 

"The  conditiMiB  of  tids  mortgage  are  sudi 
that  the  mortgagor  covenants  that  he  will  not 
sell,  mortgage  or  otherwise  dispose  of  said  prop- 
erty, or  any  part  thereof,  •  •  •  until  this 
mortgage  la  fully  satisfied,  and  that  he  will  not 
remove  or  permit  any  part  of  said  property  to  be 
removed  nor  go  or  be  out  of  the  said  Osage 
connty  while  this  mortKage  remains  a  valid  lien 
for  any  sum  thereon." 

It  was  further  provided  that  until  breach 
be  made  In  some  of  the  conditions  thereof,  or 
until  such  time  as  the  mortgagee  should  deem 
itself  insecure,  said  mortgagor  should  have 
possession  of  the  mortgaged  property,  and 
the  use  and  benefit  thereof,  and  should  keep 
and  maintain  the  same  at  bis  own  proper 
cost  and  expense;  but  upon  breach  of  any 
of  tbe  conditions  provided  for,  or  if  at  any 
time  the  mortgagee  should  deem  the  said 
mortgage  insecure,  or  if  any  of  the  above- 
described  notes  be  not  paid  when  due,  then 
and  in  either  event  the  mortgagee  could  at  its 
cation,  without  notice,  declare  the  note  and 
indebtedn^  due  and  payable,  and  might 
through  its  agents  or  attorneys  take  posses- 
sion of  all  or  any  of  the  mortgaged  property 
for  the  purpose  of  foreclosure. 

[1]  At  the  conclusion  of  plaintiff's  testl- 
m<wy,  the  court,  at  the  defendant's  request, 
Instructed  the  jury  to  return  a  verdict  In  his 
favor.  It  is  a  rule  well  established  in  law 
that,  where  there  la  any  evidence  Introduced 
at  the  trial  of  a  cause  reasonably  tending  to 
establish  tbe  allegations  of  plaintiff's  peti- 
tion, it  is  error  for  the  court  to  sustain  a 
demurrer  to  such  evidence  and  render  Judg- 
ment In  favor  of  the  defendant  Conklin  v. 
Tates,  16  Okl.  266.  8S  Pac.  910;  Bdmlsson 
T.  Drumm-Flato  Comm.  Ca,  13  Okl  440,  73 


Pac.  968;  Cole  v.  Missouri,  K.  &  O.  B.  Co., 
20  Okl.  227,  94  Pac.  540,  15  L.  B.  A.  (N.  S.) 
268 ;  Ziska  v.  Zlska,  20  Okl.  684,  95  Pac  254, 
28  L.  R.  A.  (N.  S.)  1 ;  Porter  v.  WUaon  et  aL, 
89  Okl.  SOO.  136  Paa  782.  Likewise  It  is  er- 
ror to  direct  a  verdict  against  tbe  plaintiff, 
when  there  is  evidence  fairly  tending  to  sup- 
port all  the  necessary  averments  of  his  petl- 
tlon  entitling  him  to  recover.  In  such  cases 
the  question  presented  to  a  trial  court  la 
whether,  admittiug  tbe  truth  of  all  the  evi- 
dence which  has  been  given  in  &vor  of  the 
party  against  whom  tiie  action  is  contemplat- 
ed, together  with  such  Inferences  and  con- 
clusions as  may  reasonably  sustain  a  verdict, 
should  the  Jury  find  In  accordance  therewith. 
Baker  v.  Nichols  tt  Shepard  Col.  10  Okl.  685. 
65  Pac  100 ;  nanna  v.  Mosher  et  al,  22  Okl. 
501,  OS  Pac  358 ;  Harris  et  al  t.  Missouri. 
E.  &  T.  By.,  24  Okl.  341,  103  PaC.  758,  24  L. 
B.  A.  (N.  S.)  858. 

[2]  As  we  have  seen  by  tbe  terms  of  the 
mortgage,  the  mortgagor  covenanted  Uiat  he 
would  not  sell,  morU&g^  or  otherwise  dis- 
pose of  any  part  of  the  mortgaged  property 
until  after  the  m<ntgage  was  folly  satisfied, 
and  that  he  woold  not  remove  nor  p^mlt  any 
part  of  the  mortgaged  jf^opertj  to  be  remov- 
ed, or  to  go  out  of  Osage  coun^  while  the 
mortgage  remained  a  valid  Hen.  for  any  seam 
due.  Independent  of  this  covenant  of  the 
mortgage,  if  In  fact  an  abscAate  sale  of  the 
mortgaged  property  was  made  either  by 
Crahtree  or  by  bis  purchaser,  Demlngs,  in 
exclusion  of  the  rights  of  the  mortgagee 
bank,  it  constituted  a  conversion  of  such 
property  for  which  the  mortgagee  could 
maintain  trover,  Jones  on  Chattel  Mort.  { 
464.  In  such  case,  the  rule  that,  before  de- 
fault, tbe  mortgagor  in  possession  may  sell 
the  mortgaged  property  subject  to  the  lien  of 
the  mortgage,  does  not  obtain. 

It  is  fairly  Inferable  from  the  testimony 
that  both  sales  were  made  without  the  knowl- 
edge of  the  mortgagee.  The  first  sale  was 
made  anterior  to  the  payment  of  Interest  and 
renewal  of  the  note ;  the  second,  prior  to  the 
maturity  of  the  note  as  extended.  The  de- 
fendant was  a  mule  buyer,  and  immediately 
after  having  purchased  the  mules  removed 
them  from  Osage  ooonty.  It  cannot  be  said, 
as  a  matter  of  law,  keeping  out  ot  sight  for 
the  time  tbe  covenants  in  the  mortgage 
against  sale,  that  the  sales  were  Intended  to 
pass  only  the  title  of  the  mortgagor.  It  may 
as  well  be  inferred,  under  the  admitted  facta, 
that  the  sale  was  one  made  In  excluslra  of 
the  rights  of  the  mortgagee,  and.  If  the  lat- 
ter, then  clearly  such  sale  constituted  a  con- 
version of  the  property  sold.  Aside,  how- 
ever, from  the  question  of  fact  as  to  wheth- 
er the  sale  was  one  made  to  tbe  exclusion  of 
the  rights  of  the  mortgagee,  both  Demlngs 
and  the  defendant  had  constructive  notice  ct 
the  mortgage,  and  were  charged  with  knowl- 
edge of  its  c<»itent^  The  purchase  by  the 
former  was  therefore  made  In  plain  and  open 
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▼tolaUon  of  tbe  rights  of  tba  mottsasee  se- 
cured to  It  by  the  mortgage.  Jones  on  Chat- 
tel Mort  (6th  Ed.)  1  465;  Fisher  t.  Fried- 
man &  Co.,  47  Iowa.  443;  Heflln  &  PhUUps 
T.  Slay.  78  Ala.  180. 

[S]  Soctlon  2781,  Oomp.  Lews  1906,  makes 
the  sale  by  a  mortgagor  of  personal  property 
without  the  written  consent  of  the  holder  of 
the  mortgage  a  felony.  A  sale  of  a  chattel, 
made  In  vlolatlcm  of  a  penal  provision  of  the 
-statute,  has  been  held  to  constitute  a  con- 
version, and  to  relieve  the  holder  of  a  valid 
mortgage  therecm  of  the  necessity  of  a  de- 
mand. Kitchen  V.  Schuster,  14  N.  M.  lei,  89 
Pac.  261.  As  to  the  effect  of  lliis  statute  up- 
on the  present  case,  we  express  no  opinion. 

By  section  4430.  Comp.  Laws  1909  (section 
4039,  Rev.  Laws  1910): 

"If  the  mortgager  volontaiUy  removes  or  per- 
mits the  nmoval  ot  the  mortgaged  property 
from  the  coun^  in  which  it  was  sitaated  at  the 
time  it  was  mortgaged,  the  mortgagee  may  take 
poasesslon  and  dispose  of  the  property  as  a 
jAtiga  for  the  payment  of  the  debt,  thoagh  the 
debt  Is  not  doe." 

Thus,  Independent  ct  the  provlalona  of  the 
mortgage,  the  statute  gave  the  mortgagee  a 
right  of  action  upon  the  removal  of  the  mort- 
gaged property  from  Osage  county,  without 
regard  to  the  fact  that  Its  note  was  not  dTie. 
In  other  words,  If  the  mortgagor  or  those 
acting  through  or  under  him  volimtaiily  re- 
moved or  permitted  the  removal  of  the  mort- 
gaged property  from  Osage  county,  automat- 
ically, by  virtue  of  the  statute,  a  right  of 
action  was  conferred  upon  the  mortgagee  to 
take  immediate  possession  and  dispose  of  the 
property  as  a  pledge  for  the. payment  of  Its 
note.  Thus,  while  plaintiff  was  not'  In  the 
actual  possession  of  the  mortgaged  animals 
at  the  time  of  the  conversion,  he  was  by 
force  of  the  statute  entitled  to  such  posses- 
sion, hence  may  maintain  an  action  for  the 
conversion  of  the  mortgaged  property. 

[4-1]  Trover  will  not  Ue  against  one  law- 
fully in  possession  of  chattel  property ;  such 
A  possession  must  first  be  transformed  into  a 
wrongful  one  by  a  refusal  to  surrender  the 
piopetty.  Hence  demand  and  refusal  are 
necessary  for  the  maintenance  of  trover  in 
all  cases  in  which  a  defendant  Is  lawfully  in 
possession.  Phelps  et  al.  v.  Halsell,  11  Okl. 
1,  65  Pac.  340.  Demand  and  refusal  are  su- 
perfluous whenever  a  conversion  can  be  oth- 
erwise shown,  and  evidence  thereof  may  be 
omitted  when  any  one  of  the  following  cir- 
cumstances Is  proved:  Unavailability  of  de- 
mand; a  possession  maintained  In  violation 
of  one's  contract;  a  tortious  taking;  a  tor- 
tious levy  or  attachment ;  acts  of  ownership ; 
retention  of  money  which  it  was  defendant's 
duty  to  j>ay  to  plaintiff;  diversion  of  prop- 
erty from  the  special  purpose  from  which  it 


was  received ;  an  nnfulfllled  promise  to  re- 
turn goods;  or  any  distinct  act  of  conver- 
8l<xi  in  general.  38  Cyc.  2032,  2033.  While 
the  testimony  is  meager  and  unsatisfactory 
as  to  the  dominion  or  control  exercised  over 
the  mortgaged  prt^erty  by  Demlngs,  It  Is 
fairly  inferable  that  during  said  time  he 
had  In  his  possession  the  mortgaged  ani- 
mals, as  during  the  latter  part  of  August 
they  were  sold  and  delivered  to  the  defend- 
ant GaskiU,  and  by  him  removed  from  Osage 
county.  There  was  sufficient  evidence  there- 
fore from  which  the  jury  might  rightfully 
have  found  a  conversion,  and,  if  a  conver- 
sion, no  demand  was  necessary.  The  sole 
object  of  a  demand  is  to  turn  an  otherwise" 
lawful  possession  Into  an  unlawful  one,  by 
reason  of  a  refusal  to  comply  with  It  and 
thus  to  supply  evidence  of  a  conversion. 
Pease  v.  Smith,  61  N.  T.  477;  Salida  Bldg. 
&  Loan  Ass'u  v.  Davis,  16  Colo.  App.  204,  64 
Pac;  1046;  Ilfeid  v.  Zlegler,  40  Colo.  401, 
91  Pac.  825;  Reynolds  v.  Fitzpatrick,  23 
Mont.  62,  67  Pac.  452 ;  Edmonds  v.  Hill,  133 
Mass.  446;  AUsopp  v.  Mach.  Works,  6  CoL 
App.  228,  90  Pac.  39. 

The  action  against  defendant  was  not  com- 
menced until  after  maturity  of  the  note  as 
extended.  If  the  defendant  had  exercised 
control  and  dominion  over  the  mortgaged 
property,  which  was  antag<ailstic  to  the  claim 
of  right  or  title  of  the  mortgagee,  his  [>osses- 
slon  was  tortious,  and  no  demand  was  neces- 
sary. Purcell  Cotton  Seed  Oil  Mills  v.  Bell 
et  al.,  7  Ind.  T.  717,  104  S.  W.  945;  Clinton 
Nat  Bank  v.  McKennon,  26  Okl.  835, 110  Pac. 
049;  Continental  Gin  Co.  v.  De  Bord.  34 
Okl.  66,  123  Pac.  169;  BUby  v.  Jones.  89 
Okl.  618.  186  Paa  414.  On  the  other  hand, 
If  the  sale  was  made  in  violation  of  the  stipu- 
lations c£  the  mortgage,  or  If  there  was  no 
su'oseauent  ratiflcati(»i  thereof,  the  possee- 
Blon  of  both  Demlngs  and  the  defendant  Gas- 
kill  was  wrongful,  and  no  demand  np<m  the 
latter  before  the  Inatttntlon  <tf  salt  was  neces- 
sary. Demand  and  refusal  need  not  be  prov- 
ed in  trover  against  a  third  person  either 
where,  with  knowledge  of  one's  rights,  he 
received  property  by  purchase  or  otherwise 
from  one  unauthorized  so  to  dispose  of  it; 
or  whether  he,  wheAier  a  bona  flde  porchaa- 
er  or  not.  has  sold  such  property  or  other- 
wise converted  it  to  bis  own  use. 

Having  reached  the  foregoing  conclusions, 
a  determination  of  the  remaining  questions 
urged  In  the  briefs  of  counsel  Is  unnecessary. 

The  Judgment  of  the  trial  court  should  be 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

PER  CURIAM.   Adopted  in  whole. 
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LIVBRPOOL  &  LONDON  &  GLOBE  INS. 
CO.  V.  OASGILL.    {No.  8498.) 

<Sapreine  Goart  of  OkUaioma.    Oct  18.  1914. 
Behearing  Denied  Jan.  30,  191B.) 

(SyllalM  by  the  Court.) 

1.  iNEfUEAKOE  (5  645*)— ACTIOQf  ON  POLIOT— 

Defbnbe  —  Pleading  —  Condition  Subbe- 

QUDNT. 

In  an  action  against  an  insurance  company 
to  recover  the  amount  of  a  policy  on  a  building 
totally  destroyed  by  fire,  where,  subsequent  to 
tbe  issuance  of  the  policy,  there  was  attached 
thereto  a  vacancy  permit,  which  by  its  terms 
suspended  one-third  of  the  amount  of  recovery 
in  the  event  of  Iobb  or  damage  during  inch  va- 
■eancy,  and  where  the  loss  occurred  sahseqoent 
to  the  date  of  such  permit  and  while  the  build- 
ing may  have  been  vacant,  but  where  the  com- 
pany did  not  Bpedaily  plead  as  a  defense  pro 
tanto  its  reduced  llobiUbr.  snch  defense  cannot 
be  considered  either  in  l^e  trial  court  or  on  re- 
view. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1564,  1632-1644;  Dec  Dig.  { 
645.'] 

2.  iNsnuHOB  (SI  624,  672*)— AoTion  on  Poi.- 

lOr— MOKTaAQE  OUAVSB— BlQHTS  OF  IlTBITB- 

XD— PBOivcnoN  or  Mobtoaoees. 

Where  during  the  life  of  a  policy  of  fire  in- 
anrance  there  was  attached  thereto  the  compa- 
ny's "Loss  Payable  Form,"  which  provided  that, 
"all  previous  claims  having  been  paid,  aqy  losa 
that  may  be  ascertained  and  proven  to  be  due 
Mrs.  Annie  Mathews,  the  assured  under  this 
policy,  shall  be  payable  to  State  Guaranty  Bank 
of  Frederick,  Okl.,  as  its  interest  may  appear," 
and  where  the  amount  of  the  mortgage  debt 
due  from  the  insured  to  the  bank  was  lees  than 
the  amoant  due  under  the  policy,  the  insured 
may  maintain  an  action  In  her  own  name  on  the 
policy.  In  such  case  the  court  should  by  proper 
order  protect  the  rights  of  the  mortgagee. 

[Ed.  Note. — For  other  cases,  me  Insurance, 
Cent  Dig.  «§  1657-1570,  1789.  1790.  1792- 
179!4;  Dec.  Dig.  |8  624,  672.*] 

3.  InSUBANOE    (I  388*)— FOBFEITUBX— ESTOP- 
FEL. 

Any  agreement  declaration,  or  course  of 
action  on  the  part  of  the  insurance  company, 
which  leads  a  party  insured  honestly  to  be- 
lieve that,  by  conforming  thereto,  a  forfeiture 
of  his  policy;  will  not  be  incurred,  followed  by 
due  conformity  on  his  part,  will  estop  the  com- 
pany from  insisting  upon  the  fOTfeiture,  al- 
though it  might  be  claimed  under  the  express 
letter  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  M  1026,  1027,  1030.  1035.  1040, 
1057;  Dec  Dig.  {  388.*} 

4.  Insubanct  (8  560*>— ^oor  or  Loss— Es- 
toppel. 

When  the  insured,  in  good  faith  and  with- 
in the  stipulated  time,  does  what  he  plainly  in- 
tends as  a  compliance  with  the  requirements  of 
hii  policy  as  to  proof  of  loss,  good  faith  equally 
requires  that  uie  company  shall  notify  him 

Eromptly  of  any  objections  thereto,  so  as  to  give 
tm  an  opportunity  to  obviate  them,  and  mere 
■ile&oe  may  so  mislead  him,  to  his  disadvantage, 
to  suppose  the  company  satisfied,  as  to  be  of 
itself  sufficient  evidence  of  waiver  by  estoppeL 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  H  1893-1404;  Dec.  DUr.  I  660.*] 

B.  IN8UBANCI  a  B4S*)— FiBE  INSUBANCB  PoL- 

xoT— Pbovibioct  roB  ExAiaNATioK— Aban- 
donment. 

The  provision  of  a  fire  insurance  policy  re- 
qnlring  the  Insured  to  submit  to  examlnatitm 


"For  ettwr 


under  oath  by  amr  peiaoii  naiMd  tka  Iiuni> 
ing  company,  and  to  snbscribe  the  same,  is  a 

reasonable  requirement  and  one  that  the  insured 
may  generally  be  required  to  perform.  Where, 
however,  notice  to  appear  at  a  time  and  place 
t>e  given,  and  on  the  day  set  for  examination 
the  representative  of  the  insurer  excuses  the 
insured  from  attendance,  and  thereafter  no 
further  notice  is  given,  and  no  agreement  re- 
lating thereto  is  entered  into,  the  right  to  re- 
quire the  examination  will  be  hdd  to  have  been 
abandoned. 

[Ed.  Note.— For  other  cases,  see  Insurance,. 
Cent  Dig.  1 1864;  Dec.  Dig.  I  54&*1 

6.  lNBtntANOB(S548*)— POLTCfT— IrUXnrATXON 

OF  Insubsd  —  Bbpbbbertation  by  Attdb- 
net. 

At  such  examination  the  insured  baa  fht 
legal  right  to  be  represented  by  an  attorney  at 
law. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Die.  S  1864;  Dec  Dig.  S  548.*] 

CommissioQers'  Opinion,  Division  Na  1. 
Error  from  County  Conrt,  Tillman  Goontr; 
T.  E.  Campbell,  Judge. 

Action  by  Annie  GargUl,  n6e  Mathews, 
against  the  Liverpool  &  London  &  Globe  In- 
surance Company.  Judgm^t  for  plaintlfl. 
and  defendant  brings  error.  Affirmed. 

Scothom,  Caldwell  ft  McRlll,  of  Oklahoma 
City,  for  plalntm  In  error.  Mounts  ft  Davis, 
of  Frederick,  and  Gray  ft  McVay,  of  Okla- 
homa City,  for  defendant  in  error. 

SHARP.  0.  [1]  It  la  urged  that  tbe 
court's  charge  directing  that,  U  ttie  jury 
should  find  fOr  the  plaintiff,  they  dionld  fix 
the  amoant  of  her  recorery  at  not  to  exceed 
¥350,  was  erroneous.  This  was  the  amount 
of  the « policy,  and  the  sum  which  plaintiff 
^ould  be  entitled  to  recoTer,  nnlesa  controll- 
ed by  a  vacancy  pennit  attached  to  the  pcd- 
icy  on  June  14, 1010,  which  by  its  terms  lim- 
ited the  amount  of  plaintilFi  recovery  to 
two-thirds  of  the  loss  or  damage  sustained. 
The  limitation  upon  the  amount  of  recovery 
was  dependent  upon  the  bnlldine  becoming 
vacant,  and  not  the  mere  Indorsement  tjt  the 
vacancy  permit  upon  the  policy.  If  the 
building  was  vacant  at  the  time  of  tbe  loss, 
and  this  fact  had  been  pleaded  as  a  defense, 
plalntUTs  recovery  would  he  limited  as  pro- 
vided in  tbe  vacancy  permit  Being  a  eoa- 
dttlon  subsequent,  it  devolved  upon  defend- 
ant both  to  allege  and  prove  a  state  of  facts 
releasing  it  from  the  observance  of  its  orig- 
inal undertaking  to  pay  the  fall  amount  of 
the  policy.  Norwidi  Union  F.  Ins.  Soc  v. 
Prude  et  al.,  156  Ala.  666,  46  South.  974; 
Atlas  Ins.  Co.  v.  Robison,  04  Arfc.  800,  127 
S.  W.  456 ;  Tlschler  v.  CaL  Farmers'  Mut  P. 
Ins.  Co.,  66  Cal.  178,  4  Pac.  1160;  Pbenix 
Ins.  Co.  V.  Caldwell,  187  in.  73,  58  N.  B.  814 ; 
Salzman  v.  Mach.  Mut  Ins.  Ass'n,  142  Iowa, 
99,  120  N.  W.  697;  Shawnee  Fire  Ins.  Co.  v. 
Knerr,  72  Ean.  385,  83  Pac.  611;  Sprigg  t. 
American  Cent  Ina  Co.,  101  Ey.  185,  40  8. 
W.  675,  19  Ey.  Law  Rep.  363 ;  Benjamin  v. 
Connecticut  Indemnity  Ass'n,  44  La.  Ann. 


SM  sams  toplo  sad  ssctlon  NUUBBR  in  Deo.  Dig.  *  Am.  Dig.  Ksy-Nb  Barte  A  Bep'r  Indexes 

Digitized  by  Google 


OSX) 


liXYERFOOZi  &  LONDON  A  GLOBE  INS.  CO.  T.  OARGILIi 


1136 


1017,  11  South.  626,  82  Am.  St  Rett.  362; 
Pelrce  t.  Oohaaset  Ins.  Oo.,  128  llass.  fi72; 
GajkUs  T.  American  Fire  Ins.  Co.,  60  Minn. 
S76,  62  N.  W.  440^  Bl  Am.  St  Bei».  686.  As 
dflfendanfa  anstrer  contained  no  allegation 
wlieieby  Its  UabUlty  In  tbe  meat  iA  a  recov- 
eiy  agalnat  It  abonld  be  limited,  on  account 
of  any  sabseqnent  act  of  the  parties,  the  de- 
fense was  not  made  an  Isane  uid  Is  not  Ewop- 
exl7  befoxe  as  for  rertow. 

[1]  It  Is  next  turned  that  the  lOatntlfl  was 
not  the  real  party  In  Interest,  doe  to  the  fact 
that  fliere  was  attadied  to  tbe  policy,  on 
June  14, 1910,  a  'Xoss  Payable  Form,"  prOTld- 
Ing  that  any  loss  that  should  be  ascertained 
and  proved  to  be  due  the  Insured  nnder  aald 
policy,  "BfaaU  be  payable  to  the  State  Ooar- 
anty  Bank  of  Frederick,  (^1^  as  Ita  Interest 
may  appear."  The  amonnt  of  the  note  glT- 
6n  by  the  plaintiff  to  the  bank,  secured  by 
the  mortgage  on  the  Inenred  premises,  was 
9800  and  accrued  interest  The  total  amount 
due  on  the  note  at  the  time  of  the  loss,  how- 
ever, was  leas  than  tbe  face  <hC  the  policy. 
The  mortgagee's  interest  being  less  than  the 
full  amount  recoverable  under  the  policy,  the 
action  was  one  that  could  be  maintained  by 
the  mortgagor.  Fire  Ins.  Coa.  v.  Felrath, 
T7  Ala.  194,  S4  Am.  Rep.  68;  St  Paul  F.  & 
M.  Ins.  Go.  V.  Johnson,  77  111.  698;  Stevens 
V.  Oitizena'  Ins.  Go.,  69  Iowa,  658,  29  N.  W. 
769 ;  Smith  v.  Oondnental  Ins.  Co.,  108  Iowa, 
382,  79  N.  W.  126 ;  Hartford  Fire  Ins.  Co. 
V.  Davenport,  37  Mich.  609;  Martin  v. 
Franklin  Fire  Ins.  Co.,  88  N.  J.  Law,  140, 
20  Am.  Rep.  872 ;  Branlgan  v.  Jefferson  Mnt 
Fire  Ina  -Go.,  102  Mo.  App.  70,  76  S.  W.  643; 
note  to  Ohlpman  et  al.  v.  Carroll,  68  Kan. 
168,  as  Pac.  1109,  2S  L.  R.  A.  305;  Briefs  on 
the  Law  of  Insurance,  Oooley,  p.  3709  et  seq. ; 
Joyce  on  Insurance,  {  612. 

While  it  does  not  appear  that  the  decl- 
bIoqs  upon  this  questlota  are  in  entire  har- 
mony, as  to  whether  the  mortgagor,  mort- 
gagee, or  both,  have  the  right  to  sue  on  a 
policy  of  Insurance,  where  the  mortgage 
clause  makes  the  loss  payable  to  the  mort- 
gagee as  Its  interest  may  ai«>ear,  yet  where 
the  amount  recoverable  under  the  policy  ex- 
ceeds the  amount  due  the  mortgagee  from 
On  Insarw,  and  where  in  addition,  as  in  this 
«Bse^  it  ai^MBrs  that  Um  vice  president  of 
the  mmtgagee  bank  appeared  In  court  and 
testified  as  a  vrltness  concerning  its  Indebted- 
ness due  from  the  mortgMlor,  md  tlier^ 
tacitly  coiMented  to  Oie  proaecutton  oif  the 
action  in  the  Insured's  name^  tba  Judgment  of 
the  trial  court  will  not  be  revereed  on  the 
ground  that  the  action  was  not  maintained 
by  the  real  party  In  Interest 

In  actions  by  the  mortgagor,  the  court  can 
and  should  In  its  judgment  protect  tbe  inter- 
est  of  tiie  mortgagee,  wh«a  the  provUons 
of  the  policy  in  that  respect  have  been  vto- 
served.  Section  C678,  Comp.  Laws  1909  (sec- 
tion ^96,  Rer.  Laws  1910),  provides  tbe 
court  may  drtemdne.  any  controversy  be- 


tween partl»  b^ore  it,  when  It  can  be  done 
without  pr^udlce  to  the  rights  of  others; 
but  when  a  determlnatloa  of  the  controver- 
sy cannot  be  had  vtthont  the  presence  of 
other  parties,  the  court  must  order  them 
brought  in. 

[S,  4]  It  la  urged  mt  the  Inmred  failed 
to  give  the  conQiany  jnoof  of  loss  as  regtuired 
by  tbe  provisions  of  the  ptdlcy-  While  it  la 
alleged  1^  plalnUfl  in  her  pMltlon  Oat  she 
had  furnished  deCendant  oompany  with  pnxtf 
of  loss  and  interest,  and  had  otherwise  per- 
formed all  of  the  condltloBS  of  said  policy 
on  her  part;  It  is  &mx  that  no  proof  tsA  loss, 
sncbaseouttfnplBted  by  the  express  terms  of 
the  pollqr,  was  rendered  by  the  insured. 
There  was  testimony,  howeyw.  Introduced 
witbont  objection,  that  toded  to  prove  on 
tbe  part  <tf  tbe  Insuer  a  waiver  of  file  pro- 
visions relating  to  proof  of  loss  (m  tbe  part 
of  the  insured.  This  fact  was  recognized 
by  the  Insnier,  when  at  its  mstanoe  fh»  court 
instructed  the  Jury : 

"Provided  that  If  you  bdleve  plaintiff  bas 
proven  a  waiver  on  the  part  of  the  defendant 
of  any  of  said  requirements,  thee  plaintiff  would, 
by  reason  of  snch  waiver,  be  relleTed  from  Oie 
perfonnanco  of  any  such  waiver  reqnirementa." 

It  is  a  familiar  rule  of  law  that  one  may 
preclude  himself  from  Insisting  on  a  formal 
condition  inserted  for  his  benefit  In  a  con- 
tract or  policy  of  insurance.  In  such  cases 
It  is  not  necessary  that  the  waiver  should  be 
express,  but  may  be  a  legitimate  deduction 
from  the  acts  and  conduct  of  the  party.  Hie 
chief  object  of  furnishing  proof  of  loss  ia  to 
enable  the  insurer  to  determine  the  question 
and  extent  of  its  Uabillty.  St  Paul  F.  Sc  M. 
Ins.  Co.  V.  Mountain  Park  Farm  Co.,  28  Okl. 
79,  90  Pac.  647;  Rokee  v.  Amazwi  Tns.  Co., 
51  Md.  612,  84  Am.  Rep.  323.  A  substantial 
compliance  with  the  requirements  of  the 
policy  Is  all  that  Is  required.  St.  Paul  F.  & 
M.  Ins.  Co.  V.  Mittendorf,  24  Okl.  651,  104 
Pac.  864,  28  L.  R.  A.  (N.  S.)  651 ;  Continen- 
tal Casualty  Co.  v.  Wynne,  86  Okl.  825,  129 
Pac.  16;  Padflc  Mutual  Life  Ins.  Go.  v. 
O'NeU.  86  OkL  792,  ISO  Pac.  27a 

While  questi(HiB  as  to  what  may  or  may 
not  constitute  a  waiver  are  for  the  court,  the 
decisions  as  to  such  questions,  Indeed,  con- 
stituting the  body  of  the  law  as  to  wtiver, 
yet  the  question  as  to  whether  fliere  has  been 
a  waiver  proved  in  any  parttcnlar  case  la 
primarily  me  of  tact  for  tbe  jury.  Brieft 
on  ttie  Law  ot  Insonmcek  Gooley,  pp.  27T7, 
2779.  At  the  time  of  tbe  loss  plalntUr  was 
livli^  at  Undsay  In  Garvin  coonty.  Immedi- 
ately after  tbe  fire  tbe  Insurer  was  notified 
thereof,  and  on  June  21st  wrote  Mrs.  Math- 
ews, acknowledging  receipt  of  the  notice  of 
loss,  and  inquiring  whether  she  still  owned 
tlte  property,  and,  if  si^  to  fumlab  a  de- 
tailed estimate  of  tlie  building,  with  Its 
plans,  and  Information  showing  how  the 
building  waa  occupied  at  the  time  of  the 
losi^  tlM  cause  of  tlie  -Are,  and  the  Incum- 
brances  If  any;  and  asking  further,  by  way 


Digitized  by  Google 


1136  14S  PACXFIO 

of  postscript,  "When  was  building  bnllt, 
whra  painted,  vhea  repaired  f"  On  Snub 
24tb,  plalnttfl  npUed  to  ttala  letter,  glrlng 
the  iufDnnattini  called  for,  except  It  does  not 
appear  that  the  company  was  adrbted  as 
to  tbe  canae  or  origin  of  the  fire.  On  Jnne 
2Tth,  the  company  replied  to  ptalntUTs  letr 
tex,  demanding  the  execntlcsi  In  duplicate 
of  a  nonwalTM  agreement  before  they  wonld 
proceed  farther;  and,  in  addition,  stated 
that,  when  this  request  was  complied  with,  a 
detailed  schedule  with  pUuis  at  house  ahould 
be  made  up  by  a  competent  builder,  the  par- 
ty ^o  wiginally  conatmcted  tbe  house.  If 
his  aerricee  could  be  obtained;  and  also  ad- 
vised plaintlfl  that  her  r^ly  to  its  letter  of 
June  21st  "is  In  no  way  satla&ctory."  Later 
on  a  complete  bill  of  lumber  and  materials 
used  in  tbe  c<»atructlon  of  the  house  was 
made  out  and  furnished  the  company  at  the 
Instance  of  the  insured  by  the  manager  of 
the  Dascorab-Danlels  Lumber  Oompany  at 
Frederick.  No  further  correspondence  ap- 
pears to  have  passed  between  the  parties  un- 
til July  26th,  when  the  Insured  wrote  the 
company,  advising  it  of  the  whereabouts  of 
tbe  policy,  and  making  inquiry  concerning 
the  settlement  of  the  loss.  On  August  1st 
the  daim  was  turned  over  for  settlement  by 
the  insurance  company  to  the  Bates  Adjust- 
ment Company,  and  some  time  during  the 
month  Norman  Nelson,  representing  the  lat- 
ter company,  vidted  Frederick,  and  called 
upon  the  company's  local  agent,  and  togeth- 
er they  visited  the  premlsea  where  the  house 
bad  been  destroyed,  took  measurements  of 
the  lots,  and  later  called  on  a  local  painter 
and  pape/r  hanger,  and  procured  from  him  a 
bill  for  the  paint,  paper,  and  canvas  used  In 
the  building.  It  appears  that  later  on  W.  £}. 
Hudson,  at  tbe  time  the  Insured's  attorney, 
accompanied  by  plalntifT's  husband,  called  on 
Nelson  at  Oklahoma  City  concerning  an  ad- 
justment of  the  loss.  The  testimony  of  the 
husband  was  to  the  effect  that  all  proofs  and 
accounts  demanded  by  Nelson  were  furnish- 
ed, but  that  Nelson  advised  them,  before  he 
would  make  a  settlement  he  would  first  have 
to  see  the  insured. 

Under  the  terms  of  the  policy  it  was  the 
duty  of  the  insured,  if  required,  to  furnish 
verified  plans  and  i^Kciflcatlons  of  the  build- 
ing destroyed;  but  In  all  events,  anlesa 
waived.  It  was  the  insured's  duty  to  furnish, 
within  60  days  after  tbe  fire,  proof  of  loss 
covering  and  including  tbe  Items  of  informa- 
tion named  in  the  policy.  We  think,  how- 
ever, that  the  effect  of  the  letter  of  Jnne  Zlst 
was  to  Umlt  tbe  latter  information  to  three 
particulars:  (1)  How  the  building  was  oocu* 
I^ed  at  tlie  lime  of  the  loss ;  ^  cause  ot  the 
fire ;  (8)  incumbrances.  If  any.  It  would  ap- 
pear further  from  this  letter  that  the  Infm- 
mation  wmi^t  oould  be  imparted  by  letter 
or  other  means  of  ccwimnnicatlon,  thus  doing 
away  with  the  provialons  of  the  policy  re- 
quiring that  the  proof  of  loss  should  be  sign- 
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ed  and  sworn  to  by  the  insured.  St  Paul  F. 
&  M.  In&  Co.  T.  Mittendorf,  24  Okl.  661,  IM 
Pac.  864,  28  L.  B.  A.  (N.  S.)  6S1.  By  her 
tetter  of  the  2ith  the  insured  gave  tbe  In- 
forms tion  called  for,  except  as  to  the  cause 
of  the  fire.  This  information,  however,  was 
supplied  later,  according  to  OaiglU's  testi- 
mony. The  only  request,  therefore^  as  to  ad- 
ditional Information,  motioned  in  the  lat- 
ter letter,  was  for  a  detaUed  achedole  with 
plans  of  house,  made  up  by  a  competoit 
,  builder.  These  bUls,  prqnred  by  the  lumber 
company,  purported  to  give  in  detail  the 
amount  of  lumber  and  building  materials 
used  in  the  house,  and  cover  almost  two 
pages  In  the  record.  The  value  of  eacdi  item 
of  material  la  shown,  the  total  amount  of 
the  bill  being  I386.7&.  On  September  ad. 
after  tbe  explratton  of  the  time  allowed  for 
making  proof  of  loss,  the  adjuster  wrote  the 
insured  a  letter  which  is  confusing  In  its 
terms  and  uncertain  in  its  meaning.  It  ac- 
knowledged receipt  of  "a  document  purport- 
ing to  be  a  correct  estimate  of  building  al- 
leged to  hare  tteeo  destroyed  by  fire  at  Fred- 
erick, Okl.,  on  the  ISth  day  of  June,  1910," 
and  proceeds: 

"Ton  are  hereby  notified  that  this  docnmenC 
iQ  no  maoner  cmnplles  with  the  terms  of  tbe 
policy  as  to  what  constitntes  a  proof  of  loss." 

Referring  to  the  same  Instrument,  there 
Immediately  follows,  "Said  statement  does 
not  give  your  knowledge  or  belief  as  to  the 
origin  of  the  fire  or  the  time  of  same,"  and 
numerous  other  specific  objections,  some  of 
which  were  items  properly  a  part  of  the 
proof  of  loss  under  the  terms  of  the  policy, 
and  others  were  not  The  policy  provided 
that,  if  required,  the  Insured  should  furnish 
verified  plans  and  specifications  of  buildings 
destroyed  or  damaged,  and  it  was  this  pro- 
vision which  tbe  insured,  in  the  document 
referred  to  at  the  beginning  of  the  letter,  had 
attempted  to  observe.  This  so-called  state- 
ment or  document,  it  is  true,  did  not  contain 
the  information  referred  to  in  the  letter; 
neither  was  it  necessary  that  It  should,  it 
was  but  an  estimate  of  the  materials  used 
In  the  building. 

Fnnn  what  has  been  seen,  we  must  con- 
clude that  there  was  sufficient  evidence  of  a 
waiver  of  ftmnal  proof  of  loss  by  the  lumr- 
er  to  take  the  case  to  the  Jury.  But  one  item 
was  covered  by  tbe  poUcr— a  dwelling  house, 
which  was  totally  destroyed  by  the  fire.  Tbe 
company  bad  called  upon  tbe  insured  for  cer- 
tain qwdflc  information  rdatlng  to  the  loss, 
and  bad  recdred  it  without  objection  ^ther 
to  its  f<Hrm  or  suflteiency,  except  to  advise 
that  a  certain  letter  wm  in  no  way  satis- 
fiictory.  Its  conduct  relatiTe  to  the  claim 
was  snfilcient  to  Justify  tbe  belief  on  the 
part  at  the  insured  that  formal  proof  of  toss 
would  be  dispraised  with.  Ttw  cmnpany  at 
no  time  denied  Its  liablUtar;  it  did  not  un- 
dertake to  stand  on  its  legal  rights  and  re- 
quire of  the  insured  a  full  and  complete  eom- 
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pUanee  wltb  fbe  temu  of  the  poUcy.  The 
Interest  of  the  mortgagee  In  the  policy  waa 
known  to  It,  ac  Its  jneHonB  consent  thereto 
had  been  obtained.  It  had  also  caused  to  be 
pnrsned  on  Its  own  acoonnt  an  Independent 
Investigation  of  the  loss.  In  this  connection, 
It  is  said  In  Oool^'a  Bzfefs  on  the  Law  of 
Insurance,  p.  8126: 

"If  th«  company  investiKates  the  loss  on  ita 
own  account,  and  bo  conducts  itself  with  rela- 
tion thereto  as  to  show  a  satiafactiou  with  the 
knowledae  thns  obtained,  or  to  Induce  reason- 
able belief  hi  tnsnred  that  It  la  w  aatiafied,  and 
doea  not  desire  formal  notice  or  proofs,  it  will 
amount  to  a  waiver  ot  such  formalitieB." 

The  rule  thus  stated  Is  supported  by  many 
authorities,  and  comports  with  aound  rea- 
sm.  It  has  been  said  that  slight  evidence 
will  raise  a  waiver  against  an  Insurance  com- 
pany when  the  equities  are  in  &vor  of  the 
insured.  Bonefant  v.  American  Fire  Ins. 
Co.,  76  Mich.  653.  4S  N.  W.  6S2;  Oermanla 
Ins.  Co.  V.  Klewer,  129  IlL  699.  22  N.  B. 
489;  German  Ins.  Oo.  t.  Gibson,  93  Ark.  494. 
14  8.  W.  6T2. 

In  Knltfterbocker  Ins.  Co.  r.  Norton,  96  IT. 
8.  234.  24  L.  Kd.  689,  after  the  citation  of  a 
number  of  cases,  and  after  calling  attention 
to  the  fact  that  forfdtores  were  not  favored 
In  law,  b^ng  oft^  the  means  of  great  op- 
preeslon  and  injustice,  the  court  concluded: 

"These  casea  show  the  readiness  with  which 
courts  aeize  hold  of  any  drcuiAstances  that  In- 
dicate an  election  or  Inteot  to  waive  a  for- 
feiture." 

In  New  York  Life  Ins.  Co.  v.  Eggleston,  96 
U.  S.  572,  24  L.  Ed.  841,  after  referring  to 
the  holding  of  the  court  In  the  Norton  Case, 
the  court  added: 

"Any  agreement,  declaration,  or  course  of  ac- 
tion on  the  part  of  the  insurance  company, 
which  leads  a  party  Insured  honestly  to  believe 
that  by  conforming  thereto  a  forfeiture  of  his 
policy  will  not  be  incurred,  followed  by  due  con- 
formity CD  his  part,  will  estop  the  company 
from  Insisting  upon  the  forfeiture,  thou»  it 
night  be  dalmed  under  the  express  lettw  of  the 
ccmtract" 

Bee,  alsok  Fbcsnlz  UuL  Life  Ins.  Go.  v. 
Doster,  108  U.  a  80, 1  Snp.  Ot  18,  27  L.  Ed. 
66. 

It  Is  said  in  Joyop  on  Inanxance,  {  8362. 
fliat  If  notice  and  proof  of  loss  are  given  the 
Insurer,  which  It  conslderB  in  any  way  de- 
fective, good  faith  reqiolreB  that  it  should 
notify  the  insured  of  such  fact  within  a  rea- 
Bimable  time.  If,  however,  it  tOionld  fail  so 
to  do,  and  remain  silent,  or  proceed  to  ne- 
gotiate with  Oie  insured  as  if  the  proof  waa 
Bufflcient.  or  proceed  without  referring  to 
any  direct  Uwrdn,  thai  it  wlU  be  estopped 
from  setting  up,  as  a  defense  to  an  action  on 
the  p(^cy.  the  fact  tliat  the  proof  of  loss  is 
defective. 

[I]  The  letter  of  S^itember  2d,  heretofore 
referred  to,  contained  a  notice  demanding  of 
lAalntUf  that  she  appear  and  submit  to  an 
examination  nnder-oath.  relative  to  the  facta 
and  drcumstanoea  surrounding  the  origin  oC 
the  fire,  and  as  to  the  ownership,  value,  and 
Incumbrance  of  the  property  insured  under 
146P^73 


1137 

Its  pollc7>  The  place  of  meeUng  was  to  be 
at  Lindsay  oi  September  14th.  This  author- 
ity was  exercised  by  the  insurer  pursuant 
to  an  additional  provision  of  the  policy. 
While  it  was  no  part  of  the  proof  of  loss 
(Wlnneshelk  Ins.  Co.  v.  Sdiueller.  60  111.  465), 
it  was  a  reasmuible  requirement  (Harris  et 
aL  T.  Pluenlx  Ins.  Oo.,  86  Conn.  310;  Fire- 
men's Fund  Ins.  Co.  t.  Sims,  Trustee,  115 
Ga.  939,  42  S.  B.  269 ;  Bonner  t.  Home  Ins. 
Co.,  13  Wis.  677;  Southern  Home  Ins.  CU. 
V.  Putnal,  57  Fla.  199,  40  South.  922 ;  Oltl^ 
zenS*  Insurance  Go.  v.  Herptdshelnier,  77  Neb. 
232,  109  N.  W.  160;  Flelach  T.  Ins.  Go.  of  N. 
A.,  68  Mo.  App.  596;  Gross  v.  St  Paul  V.  & 
M.  Ins.  Co.  [C  O]  22  Fed.  74;  Claflin  et  aL 
T.  Commonwealth  Ins.  Co.,  .76  V.  S.  81,  8 
Sup.  Ot  607,  28  L.  Bd.  76). 

t6]  The  contention  of  the  plalntUF,  how- 
ever, was  not  that  she  refused  unconditlcmal- 
ly  to  submit  to  an  examination  under  oath 
by  some  person  named  by  the  insurer,  but 
that  Bhe  demanded  the  right  to  have  her 
attorney  appear  and  represent  her  at  such 
examination;  that  at  the  time  her  attorney 
was  unable  to  be  present,  and  which  fact 
was  communicated  by  her  to  Nelson,  who 
thereupon  excused  her  from  such  examina- 
tion ;  and  that  no  further  notice  or  demand  in 
this  regard  was  ever  made  upon  her.  There 
can  be  no  doubt  of  plaintifTs  right  to  be  rep- 
resented by  an  attorney  while  submitting 
herself  to  an  examination  under  oath  by  the 
company's  representative.  Special  agenfe 
and  insurance  adjusters,  who  engage  in  the 
settlement  of  insurance  losses,  are  men  skill- 
ed in  their  profession,  and  as  a  rule  are  fa- 
miliar, in  a  degree  at  least,  with  the  law  of 
insurance;  their  employment  makes  It  their 
duty  to  represent,  not  the  insured,  but  the 
insurer.  It  Is  therefore  but  just  that  the 
insured  should  have  the  right  to  be  represent- 
ed by  counsel  when  being  examined  under 
oath,  relative  to  the  loss.  Thomas  v.  Bur- 
lington Ins.  Co.,  47  Mo.  App.  169;  American 
Central  Ins.  Co.  v.  Simpson,  43  111.  App.  98 ; 
note  to  Porter  v.  Traders'  Ins.  Co.,  164  N.  Y. 
504.  58  N.  E.  641,  62  L.  R.  A.  424,  426,  427. 
We  hold  therefore  that  plaintiff  was  clearly 
within  her  rights  when  she  demanded  of  the 
adjuster  the  privilege  of  having  her  attorney 
present  at  the  examination.  It  is  true  that 
plalutUTs  testimony,  relative  to  a  demand  to 
be  r^resented  by  counsd,  and  that  she  was 
thereafter  excused  from  attending  the  ex- 
amination by  Mr.  Nelson,  was  denied  by  the 
latter.  Upon  this  Issue  of  fact  we  are  con- 
cluded hr  the  verdict  of  the  Jury. 

Under  the  evidence  In  this  case,  there  can 
be  no  question  that  plaintiff  sustained  an 
honest  loss.  It  is  not  denied  that  at  the  time 
of  tlie  fire  the  policy  was  In  full  force ;  that 
the  building  was  totally  destroyed ;  that  the 
company  was  Immediately  Informed  of  the 
loss;  that  an  effort  was  made  to  furnish  the 
company  with  all  the  information  culled  for; 
and  tliat  an  Independent  Investigatlou  was 
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made  hy  Oie  representatlTe  of  the  adjust- 
ment companr.  There  was  eafflctent  proof  of 
a  waiver  of  formal  proof  of  loss  to  antborlu 
the  Terdlet  of  the  Joiy. 

The  judgment  of  the  trial  court  aboold  be 
affirmed. 

FEB  CURIAM,  Adopted  fat  Whole. 


OKLAHOMA  NAT.  LIFE  INS.  GO.  t.  NOB- 
TON.    (No.  6396.) 
(Sopreme  Goart  d  OkUboma.   Jan.  12,  191S. 
Behearing  Denied  Jan.  80,  191B,) 

(Byllabui  bv  the  Court.) 

1.  INSUBAMCK  (I  455*)— Policy— Liability  of 

INSUBER. 

Where  a  provision  of  an  accident  insurance 
policy  provided  that  in  the  event  of  the  death 
of  the  insured  by  bodily  injury  eSfected  exclu- 
sively by  external,  violent,  or  accidental  means, 
resulting  in  death  wltbin  a  given  time,  and  the 
insared  was  killed  by  gunshot  wounds  inflicted 
by  another,  the  insurer  is  liable  to  the  benefi- 
ciary to  the  extent  named  in  the  particular  pro- 
-vision  of  the  policy,  without  regard  to  whether 
such  fatal  injuir  be  deemed  accidental  or  not; 
the  character  of  the  bodily  injuries  covered  by 
the  policy  beiog  In  the  disjunctive. 

lEi.  Note. — For  other  cases,  see  Insurance, 
Cent.  trtg.  SS  1166-1168;  Dec.  Dig.  g  455.  •] 

2.  InSCRANCE    (S  455')— AOCIDBNT  POLICY— 
CONffTBtTCTIOHI — LlABIUTT  OT  InBUBBB. 

Where  a  different  and  disconnected  provi- 
sion of  the  [tolicy  creates  a  liability  only  where 
death  was  caused  within  a  fixed  time  by  bodily 
injury  effected  exclusively  by  external,  violent, 
and  accidental  means,  while  riding  In  or  on 
any  vehicle,  or  public  or  private  conveyance,  and 
where  a  lesser  sum  was  payable,  the  provision  of 
the  policy  named  in  the  former  paragraph  re- 
mains  unaffected  by  the  conjunctive  feature  of 
the  latter,  creating  liability  only  when  the  ii> 
ixas  waa  by  external,  violent,  and  acddental 
means. 

[EM.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §S  1166-1169;  Dec.  Dig.  {  455.  •] 

3.  Insubancb  (S  45B*)  — Policy  — CoNflTBUO- 
TiON— "Ob"— 'And." 

As  used  in  the  policy  of  insurance,  the 
words  "or"  and  "and"  cannot  be  treated  as  in- 
terchangeable, so  as  to  create  a  liability  only 
where  death  was  the  result  of  external  and  vio- 
lent means,  but  accidental  as  well.  The  charac- 
ter of  the  mjuries  named  in  the  policy  being  in 
the  disjonctiTe,  it  is  sufficient  that  matii  rwilt 
from  external  and  violent  means  alone. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  SS  1166-1169 ;  Dec.  Dig.  S  455.* 

For  other  definitions,  see  Words  and  Pbraaes, 
First  and  Second  Series,  And;  Or.] 

4.  INBUKAHCB    <i  455*)— AOOIDKHT  POUOT— 
COHBTBOOXION. 

As  used  in  the  policy  of  Insurance,  there  is 
nothing  in  the  context  rendering  dubious  the  use 
of  the  conjunction  "or."  Hence  the  conjunctive 
particle  "and"  cannot  be  substituted  in  its  stead. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1166-1169;  Dec.  Dig.  S  455.*] 

9.  Insurance     146*)  —  Pouoy  —  Constbuo- 

TION. 

If  a  policy  is  so  drawn  as  to  require  Inter- 
pretation, and  to  be  fairly  susceptible  of  two 

different  constructions,  the  one  wiU  be  adopted 
that  is  most  favorable  to  the  insured. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  292,  294-298;  Dec.  Dig.  |  146.*] 


CoramlaBlMiini^  Optnlon,  DlTlakm  No.  1> 
Error  from  Dlatrtet  Oonrt^  Qrady  GonntT; 
Frank  M.  Bailer*  Judge. 

Action  by  Mary  O.  Norton  against  ttie 
Oklahoma  Nattonal  I4fe  Inanrance  Companr. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

Ledbetter,  Stnart  &  Btfl,  of  Oklaboma 
City,  for  plaintiff  In  error.  Welbome  &  Dnr- 
bin,  ot  Ohickaaha,  £nr  defendant  in  error. 


8HABP,  C.  On  February  10,  1910,  the 
Oklahoma  NatltnuU  Life  Insurance  Company 
issued  to  Oeorge  Daniel  Norton  its  policy  of 
insurance,  payable,  at  his  death,  to  bis  rnite, 
Mary  O.  Norton,  according  to  the  oonditiona 
named  in  the  poller-  The  put  of  the  pcAlcy 
pOTtinoit  to  the  lanes  presmted  Is  as  fol- 
lows: 

"The  Oklahoma  National  Life  Insurance  Com- 
pany, a  stock  company,  of  Oklahoma  City,  D.  S. 
A.,  will  pay  ($5,000.00)  five  thousand  dollars, 
to  Mary  C.  Norton,  wife  of  the  insured  (the 
beneficiary  herennder),  at  its  home  office  In  Okla- 
homa City,  U.  8.  A.,  immediately  upon  receipt 
of  due  proof  of  the  death  of  Oeorge  Daniel 
Norton  (the  insured  hereunder),  if  such  death 
occur  during  the  continuance  of  this  contract. 

"Or,  in  the  event  of  the  death  of  the  insured 
bjr  bodily  injury  effected  exclusively  by  external, 
violent,  or  accidenlaJ  means,  and  occurring  with- 
in ninety  days  'alter  such  injury,  the  amount 
payable  nereunder,  as  above,  shall  be  ($10,000.- 
00)  ten  thousand  dollars. 

Or,  in  the  event  of  the  death  of  the  benefi- 
ciary, first  above  named,  the  same  being  caused 
b^  bodily  injury  effected  exclusively  by  external, 
violent,  and  accidental  means  while  riding  in  or 
on  any  vehicle,  or  public  or  private  conveyance, 
and  occurring  witnin  ninety  days  after  such 
injury,  the  company  will  pay  to  the  insured 
hereunder  ($5,000.00)  five  thousand  dollars  im- 
mediately upon  receipt  of  due  proofs  of  the 
death  of  said  beneficiary,  in  the  manner  desig- 
nated." ^ 

On  August  Ifi^  1913,  the  insured  sustalsed 
a  bodily  Injury  effected  erduslTdy  by  ex- 
ternal and  violent  means,  said  injury  being 
a  gnnabot  woond  inflicted  try  another,  and 
from  which  bodily  injury  tihe  Insured  Imme- 
diately died.  On  the  day  following  the  buri- 
al of  the  insured,  Hie  Insnm  paid  the  bene- 
ficiary under  the  poUey  1h6  mm  of  $5,087 JtS, 
in  fcdl  settlemmt  and  satiafiictlon  of  the  pol- 
ler. Thereaftor  the  present  action  ms 
brou^t  to  recover  on  the  double  Indemnity 
provision  of  the  voUey,  and  at  tlie  trial  idaln- 
tiff  obtained  judgment  in  flie  sum  of  $6,1B0. 

[1]  But  two  errors  are  urged  In  the  britf 
of  counsel  for  plaintiff  In  error:  (1)  Tlut, 
the  death  of  the  insured  not  resullin^  from 
accidental  means,  under  t3ie  terms  of  the 
policy  the  insurer  was  not  liable  for  any 
snm  other  than  that  already  paid  and  upon 
which  the  settlement  was  based;  (2)  that  the 
court  erred  in  not  oonatralng  the  double  in- 
demnity provision  of  the  policy,  fixing  the 
increased  liability  of  the  nnnpany.  In  the 
event  of  the  death  of  the  insured  by  bodily 
injury  "eflfected  exclusively  by  external,  vio- 
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lent,  or  aoddental  means,"  to  read  "effected 
exclusively  by  external,  violent,  and  acci- 
dental means."  The  former  assignment  ot 
error  Is  dependent  upon .  the  latter,  and,  in 
view  of  our  concliuloii,  tbe  latter  alone  need 
be  otmsldered. 

[2-4]  It  Is  conceded  that  the  Insured  met 
bis  death  In  the  manner  already  Indicated; 
hence  that  it  was  effected  by  violent  means. 
If  the  dlaJunctlTe  conjunction  "or"  is  to  be 
given  its  common  meaning,  tliere  can  be  no 
qnestton  of  plaintiff's  ils^t  of  recovery,  for 
it  is  only  by  the  substitution  of  the  word 
**and"  for  "or"  that  the  insurer  can  hope  to 
avoid  liability.  Under  the  evidence,  even 
were  the  substitution  permitted,  we  are  not 
prepared  to  say  that  a  recovny  could  be 
defeated,  though  we  are  not  to  be  under- 
stood as  determining  this  question.  It  is 
true  that  the  word  "or"  is  sometimes  made 
to  signify  "and,"  when  it  appears  to  be  con- 
sistent with  the  meaning  employed  by  the 
context,  and  in  order  to  carry  out  the  mani- 
feet  Intent  of  tbe  coatracttng  parties,  but 
not  where  nvA  InterpretatlMi  would  be  In- 
consistent  with  any  intent  which  can  be  rea- 
Bonably  gathered  from  the  connection  In 
which  the  word  is  used,  from  the  whole  nn- 
dertaUng  or  from  the  light  of  aurroonding 
drcnmstances.  ^e  words  are  not  treated  as 
IntercluLnKeable,  and  should  be  followed  when 
^uAx  accurate  reading  does  not  render  Om 
sense  dubioa&  Witherspoon  v.  Jemlgan,  07 
Tex.  98,  76  S.  W.  446.  Oidtnarlly,  tbe  words 
"and"  and  "or**  are  in  no  sense  eimvertible 
terms,  but,  upon  the  contraryf  are  used  in  the 
structure  of  language  for  purposes  entirely 
variant  Bobinson  t.  Southern  Pae.  Ry.  Ca, 
106  Cal.  026,  88  Pac.  94,  722,  28  L.  B.  A.  778; 
City  of  Cor^ma  v.  Herrlam  et  aL,  20  CaL 
App.  231,  128  Pac.  700;  State  r.  Beanclelgh, 
92  Bfa  400,  4  S.  W.  696;  Starr  v.  Flynn,  62 
Kan.  846,  62  Pac.  650;  Kennedy  v.  Haskell, 
67  Kan.  612,  78  Pac  913 ;  UcOraw  v.  Daven- 
port et  Qx..  6  Port  <Ala.)  310,  332;  Ayers  v. 
Chicago  Title  &  T.  Co.  187  in.  42,  66,  68  M. 
E.  818. 

In  State  ex  reL  Caldwell  v.  Hoober,  22  Okl. 
712,  08  Pac.  964,  recognizing  this  rule.  It  was 
said  by  tills  court,  referring  to  the  statute 
there  under  consideration: 

"It  must  be  assumed  that  the  Leglslatuie 
could  vat  have  intended  to  have  produced  an  ab- 
surd or  unreasooable  resnlt,  or  to  express  Itself 
in  terms  which  would  defeat  the  very  objects  of 
the  enactment;  and,  when  such  ^ect  would 
follow  a  literal  construction  of  the  statute,  the 
conjanctlve  particle  may  be  read  as  disjunctive, 
or  vice  versa,  on  the  theory  that  the  word  to  be 
corrected  was  inserted  by  Inadvertence  or  cleri- 
cal error.  While  they  are  not  treated  as  inter- 
changeable, and  shoold  be  followed  when  their 
accurate  reading  does  not  render  their  sense 
dubious,  tbeir  strict  meaning  Is  more  readily 
departed  from  than  that  of  other  words,  and  one 
may  be  read  In  place  of  the  other  to  carry  out 
the  evident  legislative  Intent  Sutherland,  Stat- 
utory Construction  (Lewis,  2d  Ed.)  vol.  2.  8 
397;  Black  on  Interpretation  of  Laws.  p.  168 ; 
6  Words  &  Phrases.  5008  ft  seg.;  Bryan  v. 
Menefee,  21  Okl.  1,  00  Pac  472." 


See,  also,  WilUams  v.  United  States*  ;L7 

Okl.  28,  87  Pac.  647. 

[S]  There  Is  nothing  in  tbe  context  of  the 
policy  authorizing  or  warranting  this  court 
in  chaoglog  the  plain  and  Tmamblguoua  lan- 
guage employed  by  the  Insurer.  The  fact 
that  under  another  provision  of  the  policy 
the  word  "and"  is  employed,  Instead  of  the 
word  "or,"  affords  no  reason  for  Its  use  in 
the  provision  In  question.  The  other  pro- 
vision Is  wholly  separate  and  aiMirt  from 
tliat  portion  of  the  policy  under  which  the 
liability  In  this  case  attached.  There  but 
a  $6,000  recovery  could  be  had,  and  the  bodi- 
ly Injury  causing  death  must  have  been  ef- 
fected exclusively  by  external,  violent,  and 
accidental  means,  and  sustained  while  the 
boieficlary,  and  not  the  insured,  was  riding 
in  or  on  a  vehlde,  or  public  or  private  con- 
veyance. As  shown  at  the  outset  of  this 
opinion,  the  two  provisions  of  the  policy  per- 
tain to  different  classes  of  Injuries,  sustain- 
ed, under  dissimilar  conditions,  and  are  at- 
taided  by  different  liabiUtieB  on  the  part  of 
the  Insurer.  It  on  account  of  the  use  of  tbe 
word  "and"  in  the  latter  provision  we  are 
to  change  the  language  of  the  policy  in  the 
f(>rmer  provision  to  read  "and,"  we  can  see 
no  good  reason  why  with  equal  force,  In  an- 
other case,  it  might  not  be  urged  that  in  the 
second  provision  the  word  "and"  be  substi- 
tuted by  the  use  of  the  word  "or."  It  is  dif- 
ficult to  conceive  of  language  leas  uncertain, 
and  clearer  of  but  one  (instruction  than  that 
employed.  Having  but  one  meaning,  it  is  the 
plain  duty  of  the  court  to  give  it  tOrce  and 
effect  To  hold  otherwise  would  be,  not  to 
construe  the  language  of  the  policy,  but  to 
change  It  United  State*  t.  Fisk,  8  Wall. 
446.  IS  I*  BM.  248. 

'  The  argument  of  counsel  for  plaintiff  In 
error,  retbrring  to  the  printed  statements  on 
the  front  and  back  pages  of  the  pfdlcy,  call- 
ing attention  to  the  fear  spedal  benefits.  Is 
entitled  to  little  contdderation,  for  the  reason 
diat  in  our  opinion  such  statements  form  no 
part  of  the  policy.  Neither  can  they  be  used 
in  construing  the  policy,  for,  aa  we  have  al- 
ready seen,  there  la  nothing  to  construe.  If 
the  terms  of  tlie  policy  are  onerous,  it  was 
the  fatilt  only  of  the  company  which  had 
prepared,  adopted,  and  used  the  form.  It 
must  be,  and  Is,  charged  with  knowledge  of 
the  meaning  of  die  language  employed  by  it. 
However,  evoi  were  we  mistaken  in  our  con- 
clusion that  the  printed  statements  form  no 
part  of  the  policy,  it  would  avail  plaintiff  in 
error  nothing;  for  to  give  consideration  to 
said  printed  statements  would,  at  most,  only 
tend  to  make  doubtful  when  and  In  what 
event  the  insurer  would  be  liable  on  the 
double  Indemnity  provision  of  its  policy. 
Where  such  Is  the  case,  and  where  the  mean- 
ing of  the  policy  of  Insurance  is  ambiguous, 
or  where  the  language  employed  may  be  fair- 
ly susceptible  of  different  constructions,  it 
will  be  most  strictly  construed  against  tbe 


Digitized  by  Google 


lUO 


14S  FAOIFIG 


BBPORTER 


(OU. 


insnrer,  and  tbat  constractloD  adopted  wblch 
Is  most  favorable  to  the  Insured.  Taylor  t. 
Ins.  Co.  of  North  America,  25  Okl.  92,  105 
Pac.  364,  138  Am.  St.  Rep.  906;  Capital  Fire 
Ins.  Co.  T.  Carroll,  26  Okl.  286,  109  Pac  635! 
Southern  Surety  Co.  v.  Tyler  &  Simpson,  30 
Okl.  116,  120  Pac.  036;  Standard  Accident 
Ins.  Co.  T.  Hlte,  Adm'r,  37  Okl.  306,  182  Pac. 
833,  46  L.  R.  A.  (N.  8.)  986 ;  Union  Accident 
Col  r.  WmiB,  145  Pac.  812,  this  day  decided 
and  not  yet  oBicially  reported. 

The  death  of  the  insured  having  been  ef- 
fected excluslTely  by  violent  and  external 
means,  and  occurring  within  90  days  from 
the  time  the  fatal  Injury  was  received,  and 
the  provisions  of  the  iwlicy  with  regard  to 
the  character  of  the  Injuries  covered  by  It 
being  clearly  In  the  disjunctive,  It  Is  unnec- 
essary to  determine  whether  his  death  was 
also  accidental  within  the  meaning  of  the 
policy. 

The  foregoing  settles  the  only  Issoes  pre- 
sented here. 

For  the  reasons  Indicated,  the  Judgment  of 
the  trial  court  shoald  be  afflnned. 


FIRST  BANK  OF  THXOLA  r.  TEBRBLL. 
(No.  3492.) 

(Supreme  Court  of  Oklahoma.    Dec.  8,  1914. 
Rehearing  Denied  Jan.  SO,  1916.) 

I'fryllabttff  hv  the  Court.) 

1.  Attachment  (i  248*)— Motion  to  Dissolve 
—Objection— WAivEE, 

Where  there  has  been  a  trial,  and  do  objec- 
tion has  been  made  to  the  safficiency  of  a  motion 
or  affidavit  to  dissolve  an  attachment,  either  by 
demurrer  or  motion,  an  objection  to  the  introduc- 
tion of  evidence  In  support  of  the  motion,  on  the 
ground  that  it  does  not  put  In  iesue  or  traverse 
the  grounds  laid  in  the  affidavit  for  attachment, 
will  be  sustained  only  when  the  allegations  of 
the  traversiDg  affidavit  wholly  fail  to  deny  the 
grounds  of  attachment. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  SS  858-860;  Dec  Dig.  S  248.*] 

2.  Attaohubitt  (S  266*)  — TsAVsasiNo  Affi- 
davit—Sueftcienct— Objection  . 

Where  the  traversing  affidavit  ia  in  the  con- 
junctive, and  is  laid  in  the  present  tense,  its  le- 
gal sufficiency  should  be  tested  either  by  motion 
or  demurrer,  and  not  alone  by  mere  objection  to 
the  introductioD  of  testimony. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  §S  902-904:  Dec.  Dig.  §  265.*] 

3.  PuytDINQ  (S  409*)— Dbfbnss— Ebtoffel— 
Waives. 

While,  as  a  general  rule,  estoppel  or  waiver 
must  be  pleaded,  failure  to  do  so  may  be  waived 
by  plaintiff  by  proceeding  with  the  trial  of  the 
case  withont  objection,  as  though  the  defense 
relied  on  had  been  pleaded. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  U  1376-1383,  1386;  Dec.  Dig.  $ 
409.*] 

4.  Fraudulent  Conveyances  (S  226*)— Bulk 
Sales— Coupuancb  with  Statuik— Rioht 
TO  Object— Waives. 

Where  the  owner  of  a  stock  of  merchandise, 
la  good  fnith,  and  for  a  fair  considcratloo  placed 
in  escrow  during  the  consummation  of  a  trans- 
fer of  Bnch  stoeb,  proceeds  to  comply  wiUi  tiie 


provisions  of  the  Bulk  Sales  Act  (section  2903, 
Bev.  Laws  1910),  and  furnishes  a  Kst  of  his 
creditors  to  the  representative  of  the  porchasers, 
which  list  complies  substantiallT  with  the  re- 
quirements of  the  statute,  but  where  the  notice 
given  the  creditors  was  signed  by  the  transforor 
instead  of  the  transferees,  a  rerident  creditor, 
who  receives  such  notice  with  knowledge  of  ell 
the  facts  connected  with  the  proposed  rale,  and 
who  assents  thoreto,  walrae  any  otdeeti<m  he 
mii^t  otburwise  have  to  a  strict  oompli  ance  with 
the  statute^  and  is  estopped  from  theredfto*.  and 
within  the  lO-day  period  named  in  the  statute, 
attaching  the  stock  of  goods,  on  the  ground  that 
the  seller  has  not  fully  complied  with  the  stat- 
ute. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
C^eynnces,  CenL  Dig.  H  663-657;  Dea  Dig. 

Commissioners'  Opinion,  Division  No.  1- 
Error  from  District  Court,  _  Beckham  Coun- 
ty; G.  A.  Brown,  Judge. 

Action  by  the  First  Bank  of  Texc^  against 
William  TerreU.  From  the  Judgment,  plain- 
tiff brings  error.  Affirmed. 

T.  Reginald  Wise,  of  Sayre,  for  plalntlfl 
in  errcHT.  Ecbols  &  Menill,  of  £Ue  Glt7.  tor 
defendant  In  error. 

SHARP.  O.  On  Janoary  31,  1911,  the 
plaintiff  bank  bron^t  its  action  in  the  dis- 
trict court  of  Beckham  county,  to .  recover 
Judgment  of  the  defoidant,  Terrell,  In  the 
sum  of  $3,500,  together  with  interest  and 
attorney  fee^  and  at  the  same  time  procure 
ed  the  issuance  of  an  order  of  attadunent, 
under  authority  of  which  a  levy  was  subse- 
quently made  upon  a  stock  of  merchandise 
alleged  to  be  the  pr<^erty  of  said  deflendant, 
Terrell,  and  at  the  time  located  In  the  town 
of  Texola.  Thereafter  the  said  defendant 
filed  his  verified  motitm  to  discharge  die 
attachment,  and  which  npon  trial  was  sus- 
tained by  the  court  Said  order  discharging 
the  attachment  being  excepted  to,  plaintiff 
has  brought  the  case  to  this  court  for  re- 
view. The  affldffvtt  for  attachment  enlarged 
two  grounds:  (1)  That  the  defendant  Is 
about  to  convert  his  property  or  a  part  there- 
of into  money  for  the  purpose  of  placing  it 
beyond  the  reach  of  his  creditors;  (2)  that 
the  defendant  has  assigned,  removed,  or  dis- 
posed of,  or  is  about  to  dispose  of,  his  prop- 
erty or  a  part  thereof,  with  the  Intent  to 
defraud,  hinder,  or  delay  his  creditors. 

It  la  urged  with  much  ability  that  the 
travendng  affidavit  of  the  defendant  is  In- 
sufficient, and  did  not  deny  both  or  either 
of  the  two  grounds  for  attachment,  on  ac- 
count of  the  fact  that  the  denial  was  in  the 
conjunctive;  and  was  laid  in  the ,  present 
tense.  The  only  objectlra  made  at  the  trial 
to  the  sufficiency  of  the  traverstng  affidavit 
was  upon  the  introduction  of  evidence,  and 
arose  as  follows:  The  case  coming  on  to  be 
heard  on  motion  to  discharge  the  attach- 
ment, counsel  for  defendant  requested  the 
court  to  ordOT  and  direct  that  the  burden 
of  proof  under  the  pleadings  was  on  the 
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plaintiff.  This  the  conrt  refused  to  do,  but, 
on  the  other  hand,  held  that,  onder  the  al- 
legations of  the  motion,  the  burden  of  proof 
was  npon  the  defendant,  and  so  ordered. 
Upon  the  defendant  b^g  placed  upon  the 
stand  and  Interrogated  by  his  counsel,  plain- 
tiff's counsel  made  the  following  objection: 
*^me8  now  the  plaintiff  and  ob^ti  to  the  in- 
troduction of  any  wal  teaUmcaiy  in  this  actlim 
on  the  part  of  the  defendant  for  the  reason  that 
the  moQon  to  dl&solve  the  attachment  is  not  veri- 
fied, and  does  not  put  in  isane  any  tacts,  and  for 
the  further  reason  that  oral  testiraonr  la  not 
admissible  on  the  part  of  the  defendant.'' 

No  Other  form  of  objection  to  the  sufficien- 
cy of  the  motion  to  dlBS<dTe  the  attachment 
was  at  any  time  offered.  Ordinarily  when 
an  attachment  Is  procured  by  a  plaintiff,  and 
the  deffflidant  moves  to  dissolve  It  on  any 
legal  grounds,  and  supports  his  motion  by 
affidavit  as  here,  the  burden  of  proof  rests 
upon  the  plaintiff  to  '"alntalu  the  ground 
of  attadunent  as  laid  In  his  affidavit,  by  the 
pr^nderancse  of  the  evidence.  Williams 
V.  Farmers'  Grain  &  Oln  Oo.,  18  OkL  5,  76 
Pac.  SOO;  Dann  v.  (launch  et  aL,  18  Okl. 
677,  76  Pac.  148.  The  aneBtl(Mi  of  testing 
the  legal  sufficioicy  of  a  pleading  by  an  ob- 
jection to  the  Introduction  of  evldoice  hag 
frequently  been  before  this  court,  and  the 
rule  is  w^  established  that,  where  the  suf- 
fldmcy  of  a  pleading  Is  challenged  solely  by 
an  objection  to  the  Introduction  of  evidence 
thereunder,  such  objectlcm,  not  being  favor- 
ed by  the  courts,  should  generally  be  over- 
ruled, unless  there  Is  a  total  failure  to  al- 
lege some  matters  essential  to  the  relief 
sought,  and  should  seldom,  if  ever,  be  sus- 
tained when  the  aUegatlons  are  simply  In- 
complete, Indefinite,  or  conclusions  of  law. 
MarshaU  v.  Homier  et  al.,  13  Okl.  264,  74 
Pac.  36S;  First  ^'at  Bank  v.  Cochran.  17 
Okl.  538,  87  Pac.  855;  Hogan  et  al.  v.  Bailey, 
27  Okl.  15,  110  Pac.  890;  M.,  O.  &  Q.  Ry. 
V.  McOlellan,  36  OkL  609.  130  Pac.  916; 
Johnston  et  al.  v.  Chapman,  38  OkL  42,  131 
Pac.  1076;  Abbott  et  al.  v.  Dingus,  145  Pac. 
866.  The  same  rule  has  been  observed  by 
the  Supreme  Court  of  Kansas  in  a  long  line 
of  decisions,  among  which  are  Mitchell  v. 
Uilhoan,  U  Kan.  617;  Union  Street  R.  Oa 
V.  Stone,  64  Kan.  83,  87  Pac.  1012.  It  is  ob- 
vious that  It  was  the  purpose  of  the  mo- 
tion to  put  in  Issue  the  grounds  of  attach- 
ment, as  alleged  in  plaintUTs  affidavit;  and 
though  It  be  doubtful  if  the  motion  be  tech- 
nically sufficient,  had  it  been  attacked  by 
demurrer  or  motion,  yet  when  the  only  ob- 
jection that  was  made  to  its  sufficiency  was 
raised  In  the  manner  indicated,  and  where, 
In  addition,  the  court  ordered  the  defend- 
ant to  assume  the  burden  of  proof  npon  the 
attachment  issuer  it  is  obvious  that  no  re- 
versible error  was  committed.  In  Berkley 
at  al.  V.  State,  16  Kan.  100,  it  was  held  that 
where  the  question  of  the  sufficiency  of  a 
jietltion  Is  raised  for  the  first  time  by  an  ob- 
jection to  the  Introduction  of  any  evidence 
under  it,  and  not  raised  oCherwla^  the 


courts  will  always  construe  the  allegations 
of  a  petition  very  liberally,  so  as  to  sustain 
the  petition  If  it  can  be  sustaiued;  and  If 
anythlifg  should  intervene  between  the  filing 
of  the  petition  and  the  final  rendering  of 
the  judgm^t,  which  could  by  a  fair  and 
reasonable  Intendment  be  construed  to  cure 
the  defective  all^atlons  of  the  petition,  the 
courts  will  hold  that  such  defective  allega- 
tions are  thereby  cured.  In  the  course  of 
the  opinion  the  court  said: 

"But  even  if  correct,  and  the  allegation  neces- 
sary, still  the  dtfective  allegations  of  the  peti- 
tion were  cured  by  the  evidence,  findings,  and 
judgment" 

Treatlj^  the  traversing  affidavit  as  con- 
taining a  negative  pr^nant,  the  rale  an- 
nonnced  would  apply  with  eqtul  force;  it 
not  appearing  that  plainttfl  had  been  misled 
to  its  injury  on  account  of  the  manner  In 
which  the  denial  had  beoi  drawn.  Hershey 
V.  0*Nem  (O.  C)  86  Fed.  168;  SI  Oyc.  203. 
ObvionBly  the  action  of  the  court  in  over- 
rullng  the  plaintiff's  obJectUm  did  not  consti- 
tute error. 

Did  the  conrt  err  In  entering  Judgment  dis- 
solving the  attachment?  This  Is  the  sole  re- 
maining question  for  our  consideration.  Pri- 
or to  the  date  of  the  controversy  between  the 
parties  hereto,  the  defendant  In  error,  Ter- 
rell, was  the  owner  of  a  stock  of  merchan- 
dise in  the  town  of  Texola,  and  In  January, 
1011,  It  appears,  was  financially  embarrassed, 
though  not  insolvent  His  Indebtedness  was 
owing  largely  to  various  mercantile  houses 
and  to  the  First  Bank  of  Texola.  Various 
plans  for  raising  funds  with  which  to  pay 
off  or  reduce  his  Indebtedness  having  failed, 
in  said  month  of  January,  one  Ernest  H. 
Maupln,  credit  man  of  Blalr-Hughes  &  Co., 
one  of  Terrell's  creditors,  procured  a  firm  of 
merchants,  named  Dugger  &  Cotton,  to  pur- 
chase the  Terrell  stock  of  merchandise  at  the 
agreed  price  of  66%  cents  on  the  dollar. 
The  stock  was  Invoiced  and  notices  sent  out 
to  Terrell's  creditors  In  an  attempt  to  com- 
ply with  the  bulk  sales  statute  (section  2903, 
Rev.  Laws  1910);  one  of  the  notices  having 
been  sent  to  and  received  by  the  bank.  The 
form  of  notice  addressed  to  the  creditors, 
besides  being  signed  by  the  transferror, 
was  in  other  resjiects  Informal,  and  perhaps 
legally  insufficient,  when  tested  by  the  stat- 
utory requirements.  It  was  upon  this  fact 
alone  that  plaintiff  sought  to  sustain  its  at- 
tachment Conceding,  therefore,  that  the  no- 
tice received  by  the  attaching  creditor  was 
not  in  such  form  as  the  statute  prescribes, 
and  that  an  attempt  was  made  by  Terrell  to 
dispose  of  his  stock  of  merchandise,  does  It 
necessarily  follow,  under  the  facts  of  the 
prraent  case,  that  such  failure  to  comply  with 
the  statute  furnished  sufficient  evidence  to 
sustain  the  grounds  laid  in  plalntUTs  affida- 
vit for  attachment?  It  was  the  evident  pur- 
pose of  the  Legislature,  in  enacting  the  so- 
called  bulk  sales  law,  to  provide  protection 
for  creditors  against  the  class  of  sales  which 
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were  frequently  traadnlent,  and  whiclt  left 
creditors  with  no  means  of  collecting  what 
was  due  them.  Williams  t.  Foarfb  Nat 
Bank,  16  OkL  477,  82  Pac.  406,  2  B.  A. 
(N.  S.)  334,  fl  Ann.  Qas.  970;  risher  w.  Herr- 
mann, 118  Wis.  424,  95  N.  W.  392;  Walp  v. 
Mooar,  70  Conn.  515,  57  Atl.  277;  McDaolels 
V.  J.  J.  Connelly  Shoe  Co.,  30  Wash.  549,  71 
Pac.  37,  60  L.  R.  A.  947,  94  Am.  St.  Rep.  889 ; 
Squire  &  Co.  T.  TelUer,  185  Sfass.  18,  69  N. 
E.  312,  102  Am.  St.  Rep.  322;  Neas  v.  Borch- 
es,  109  Tenn.  398,  71  S.  W.  50,  97  Am.  St 
Rep.  851;  Spurr  v.  Travis,  145  Mich.  721, 
108  N.  W.  1090,  116  Am.  St  Rep.  330,  9  Ann. 
Cas.  250. 

The  sale,  under  the  erldence,  was  ctf  a 
character  clearly  within  the  provisions  of  the 
statute.  Its  requirements  are  therefore  man- 
datory and  controlling,  unless  It  be  that  the 
provisions  thereof  were  waived  by  ttie  at- 
tadiiug  bank,  or  that,  by  Its  conduct  In  the 
premises,  It  so  conducted  itself  as  to  be  es- 
topped from  attacking  the  transfw.  It  is 
insisted  by  counsel  for  defendant  in  error 
tbat  defmdant,  having  pleaded  neither  a 
waiver  or  estoppel,  was  not  entitled  to  offer 
evidence  thereot  It  la  a  rule  well  supported 
by  anthoritiea  that  a  waiTer  cannot  be  prov- 
ed unless  it  la  within  the  iasnea  made  by  th^ 
pleadings;  and,  where  the  facts  constltating 
a  waiver  are  relied  npoD  as  an  estoppel,  they 
must  be  specially  pleaded.  Coajt&e  r.  Fies- 
ner,  24  OkL  47.  103  Pac.  1016,  23  L.  B.  A. 
(N.  S.)  1180,  20  Ann.  Caa.  29;  Demlng  Inv. 
Go.  T.  Shawnee  Fire  Ina.  Oa,  16  OkL  1,  83 
Pac.  918,  4  L.  B.  A.  (N.  S.)  607;  Nance  v. 
Oklahoma  Fire  Ins.  Co.,  SI  Okl.  208*  120  Pac. 
948,  88  L.  B.  A.  (N.  S.)  426.  From  an  exam- 
ination of  ttae  evidence,  however,  we  fall  to 
find  where  plaintiff  offered  any  objection  to 
the  evidence  tending  to  prove  eltiier  an  eatop> 
pel  or  waiver  on  Ita  part,  but  that,  on  the 
other  hand,  all  anch  evidence  was  introduced 
without  objection.  It  la  therefore  too  late  to 
raise  the  otijection  fOr  the  first  time  in  this 
court  HaJDB(m  v.  Bockner's  IDx*r,  4  Dana, 
251,  29  Am.  Dec.  401;  McDonnell  v.  De  Soto 
Sav.  &  BIdg.  Ass'n,  175  Mo.  250^  75  S.  W. 
438,  07  Am.  St  Bep.  592;  Alderaon  t.  Bfar- 
shall,  7  Mont  288,  16  Pac.  576;  Capital  Utr. 
Ca  V.  Barth  et  aL,  38  Mont  04,  81  Pac.  994. 

It  cannot  successfully  be  controverted  that 
mucb  of  the  evidence  Introduced,  and  to 
which  no  objection  was  made,  was  offered 
for  the  express  purpose  of  proving  an  estop- 
I>el;  in  fact,  was  inadmissible  for  any  other 
purpose.  Our  conclusion,  therefore,  is  not  In 
conflict  with  the  rule  that  the  failure  to  ob- 
ject to  the  Introduction  of  evidence  compe- 
teat  or  offered  for  a  particular  purpose,  is 
not  a  waiver  of  an  objection  to  its  use  for 
a  purpose  for  which  it  Is  incompetent  or  was 
not  offered.  The  collection  of  the  Terrell 
note  was  in  the  hands  of  Ira  Speed,  the 
bank's  president  The  condition  of  Terrell's 
affairs,  and  the  pressed  purchase  by  Dug- 
ger  &  Cotton,  were  at  the  tlnie  known  to 


Speed  and  the  sale  consoifced  to  by  him.  He 
had  been  told  by  Terrell  that  notice  would 
have  to  be  given  to  the  former's  creditors,  as 
provided  \ry  the  bulk  sales  law,  before  the 
sale  would  be  consummated,  and  before  the 
purchase  price  could  be  paid  out  to  the  cred- 
itors. Dugger  A  Cotton  had  not  theretofore 
been  engaged  In  business  in  Texola,  and 
Speed  requested  Terrell  to  try  and  have 
them  transact  their  banking  business  with 
the  plaintiff  bank.  The  proceeds  of  the  dally 
sales  of  Dugger  &  Cotton  were  deposited  in 
said  bank,  which  was  located  Immediately 
across  the  street  from  the  store.  Being  aaked 
concerning  the  sale.  Speed  testified  that  he 
was  familiar  with  the  terms  of  the  sale,  and 
that  the  testimony  of  the  witnesses  for  the 
defendant  offered  at  the  trial,  including  Ter- 
rell and  Manpln,  was  true.  Speed  was  con- 
sulted with  on  different  occasions,  pertain- 
ing to  the  sale,  and  admitted  receiving  a 
notice  of  the  proposed  sale  about  a  week 
before  the  attachment  proceeding  was  insti- 
tuted. No  complaint  was  made  by  blm  of 
the  proposed  sale;  bis  only  objection  being 
that  he  wanted  some  form  of  secorlty  or  as- 
surance from  Maupin  that  the  latter  would 
secure  the  bank's  claim  over  and  above  its 
share  in  the  proceeds  of  the  sale  of  the  stock. 
He  admitted  further  tiiat  by  the  sale  the 
bank  would  be  able  to  collect  over  |2,000, 
and  that  at  his  solicitation  the  proposed  pur- 
chasers opened  an  account  at  his  bank.  Dug- 
ger &  Cotton  had  deposited  with  Maupin  a 
check  end  notes  in  payment  of  the  purchase 
price  of  $5,155.80.  These  were  to  be  kept 
by  Maupin  until  the  sale  was  finally  consum- 
mated, with  the  spedflc  understanding  of  all 
the  parties,  as  found  by  the  trial  court  "that 
the  check  and  theae  two  notes  realized  from 
the  Bale  were  to  be  held  by  Mr.  Maupin  for 
the  purpose  of  being  distributed  among  bis 
credltOTB,  and  his  creditors  only."  Speed,  it 
appears,  was  distnistfal  of  Maupin,  thoni^ 
tiiere  Is  nottiing  in  the  evidence  warranting 
his  skepticism.  It  Is  farther  said  by  tihe 
trial  court: 

"Mr.  Speed  says  himself  that  h«  understood 
that  the  proceeds  of  this  sale  was  to  be  distributed 
among  the  creditm.  What  he  wanted  to  be 
sure  of  was  that  he  would  get  his  pro  rata  share 
with  the  others.  He  did  not  doubt  but  that  tiie 
proceeds  of  the  sale  was  for  the  benefit  of  the 
creditors.  It  was  only  the  portion  that  he  was 
to^et  that  he  was  uneasy  about  •  «  •  The 
fear  that  he  had  in  his  mind  was  that  he  an- 
derstood  Mr.  Maupin  was  to  Guarantee  to  him 
that  be  would  get  from  $2,600  to  $2,800;  and 
that  lilr.  Manpln  wis  to  write  him  a  letter  so 
stating." 

As  found  by  the  court  below,  the  good 
faith  of  the  parties  was  abundantly  shown. 
Everything,  and  more,  tiiat  could  have  been 
accomplished  by  the  most  literal  observation 
of  the  statute,  was  known  to  the  bank.  Both 
a  notice  and  list  of  creditors  were  furnished 
It;  and  onaddressed  and  unsigned  copy  of 
the  former  bedng  in  the  language  following: 

"To  :  You  are  hereby  notified  as  a  cred- 
itor of  William  G.  Terrell  ofTezola.  Oklahoma. 
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that  BsM  VraUam  B.  Terrdl  t^poseB  to  kU 
and  tranaCer  Ua  stock  at  atwdutadiae  within  ten 
daya  after  the  receipt  of  thie  notice  bj  70a  to 
Dugger  and  Cotton,  and  that  the  purchase  by  ua 
of  said  Btock  of  merchandise  la  in  good  faith  (or 
a  fair  eoaslderatlon  actually  paid. 

Uanpin,  acting  for  the  irarchasera,  had, 
prior  to  the  preparation  and  forwarding  of 
tlie  notices,  obtained  from  Terrell  a  list  con- 
taining the  names  and  addresses  of  each  and 
all  of  his  creditors,  which  said  list  showed 
tiie  amount  owing  each,  and  was  sworn  to  by 
Terrell ;  no  objection  being  made  on  that  ae- 
connt  to  the  list  famished.  The  only  serious 
complaint  made  to  the  notice  was  that  it  was 
signed  by  the  transferror  and  not  by  the 
transferees,  as  seemingly  required  by  statute. 
As  we  are  not  resting  this  decision,  however, 
upon  the  gronndt  that  the  statute  was  In  all 
respects  complied  with,  it  will  be  unneces- 
saiy  to  give  furtfa^  con8lderatl<m  to  the  ef- 
fect that  should  be  glvra  to  the  notices  sent 
out  to  creditors,  and  have  mentitmed  tt  mote 
for  the  purpose  of  diowlng  an  attempt  to 
comity  widi  the  law,  and  the  good  faith  of 
Uie  parties,  than  tot  any  other  purpose. 
Counsel  dte  Oalbraith  et  al.  t.  OUahoma 
State  Banl^  36  OU.  808,  ISO  Fac.  641,  as  an 
authority  holding  that  a  transfer,  without 
complying  with  the  reanimnents  of  the  stat- 
ute, la  conclusiTely  presumed  to  be  fraudu- 
lent as  to  a  creditor  of  the  transferror,  nie 
decision  so  holds,  hut  it  Is  not  in  point  here, 
for  the  re8s<Hi  thiat  in  the  present  case  there 
was  no  transfer,  and  for  the  additional  rea- 
son that  in  Galhralth  t.  Oldflhoma  State 
Bank,  supra,  neither  the  questlou  of  waiver 
or  estopp^  was  cmisldered  or  Involved.  It 
was  not  intended  that  the  statute  under  con- 
sideration should  be  so  applied  as  to  work 
injustice  or  inequity*  whicOi  would  be  the  re- 
sult U  plaintUTs  oontraitlon  should  be  sus- 
tained. To  permit  it  thus  to  acquire  an  ad- 
vantage by  attachment  proceedings  based  up- 
on said  proposed  transfer,  made  in  good 
ftitb,  with  full  knowledge  of  all  the  facts 
connected  with  the  proposed  transfer,  and  to 
which  It  asseoited,  would  wwk  a  great  wrong 
And  open  the  door  tor  fraud.  Thia  result 
should  not  be  made  possible  by  the  courts, 
where  the  power  to  prevent  it  may  be  exer- 
cised. Olwell  V.  B.  Ll  Gordon  &  Co^  40 
Wash.  18S,  82  Fac.  180;  First  Nat  Bank  v. 
Coles  M  al.,  40  Wash.  S2S,  82  Fac.  802; 
Whttehonse  v.  Nelson,  43  Wash.  174,  86  Pac. 
1T4;  Porter  v.  Goudswaard,  162  Mich.  158, 
127  N.  W.  295;  Coffey  v.  McQahey  (Mleb.) 
148  N.  W.  356. 

The  plaintUT  bank  waived  any  right  it  may 
otherwise  have  had  on  account  of  the  stat- 
ute^ and  being  present  and  thoroughly  con- 
versant with  the  terms  and  conditions  of  the 
proposed  sale,  and  having  received  a  notice 
of  the  Intended  transfer,  and  a  list  of  the 
transferror's  creditors,  even  though  defective 
in  form,  it  will  not  be  permitted,  on  account 


of  Oie  failure  of  either  its  debtor  or  the  pro- 
posed purchasers  to  comply  literally  with  the 
statute,  to  levy  an  attachment  upon  the  stock 
(a  goods  Intended  to  be  transferred,  upon  the 
sole  ground  of  a  failure  to  comply  with  the 
statute  In  making  the  sale,  and  especially 
where  the  only  objection  to  the  transaction 
was  an  unwarranted  suspicion  or  belief  that 
some  other  creditor  would  receive  a  dispro- 
portionate share  of  the  proceeds  of  the  sal^ 
and  that  the  representative  of  the  creditors 
would  not  give  written  assurance  the  pay- 
ment of  the  bank's  note. 

The  Judgment  of  the  trial  court  should  be 
affirmed. 

FBROUBIAM.  Ad(«)ted  in  whole. 


BUOHEB  et  al  v.  SHOWALTER. 
(Nos.  2928,  4302.) 

(Sopnme  Court  of  Okhihoma.   Sept  2,  1913. 
Behearlng  Denied  Jan.  SO,  1915.) 

(Bvttabut  hv  the  Court.) 

1.  Appui.  and  Ebbob  (J  1015*)— Vbbdict— 
Vacation— New  Teial. 

An  order  of  court  settinx  aside  a  verdict 
and  granting  a  new  trial  will  not  be  reversed, 
nnless  the  conrt  erred  upon  some  pure  and  un- 
mixed question  of  law. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S8  3860-3876;  Dec.  Dig.  | 
1015.*] 

2,  Indians  (}  13*)— Enbolludnt  Bxcobd— 
bvidbnce. 

An  allottee  conveyed  a  portion  of  his  al- 
lotment before  Act  May  27,  1908^  c.  199,  35 
8tat  312,  making  the  enrollment  records  con- 
clusive evidence  as  to  age,  was  enacted.  At  the 
time  of  the  conveyance  he  was  actually  of  full 
age,  but  the  enrollment  records  showed  him  to 
be  a  minor.  After  the  act  was  passed  making 
the  enrollment  records  conclusive  as  to  age,  and 
after  those  records  showed  him  to  be  of  lawful 
age  he  made  another  conveyance  of  the  same 
land  to  different  persons.  In  an  action  by  his 
first  grantee  against  the  second  grantee.  hel4, 
that  the  enrollment  records  were  not  competent 
evidence  to  show  that  the  allottee  was  a  minor 
at  the  time  the  first  conveyance  was  made. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  i  80;  Dec.  Dig.  1 18.*] 

8.  W1THK88ES  (I  880*)— IHFBAOHICBNT— SUB- 
PKI8E. 

When  a  party,  relying  upon  a  prior  state- 
ment of  the  witness  that  be  will  testify  to  cer- 
tain facts  favorable  to  the  party  calling  him, 
places  a  witness  on  the  stand,  and  the  witness 
testifies  unfavorably  and  different  to  what  be 
has  led  the  party  calling  him  to  believe  his  tes- 
timony will  be,  the  part^  calling  him  has  the 
right  to  show  that  the  witness  made  a  different 
statetnent  before  he  was  placed  on  tlie  stand, 
which  indoced  the  party  to  call  blm. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  H  1210-1219;  Dec  Dig.  {  880.*} 

4.  EviDCNCB  (i  888*)— HnAXJtac— BK00BD6  or 
Health  Boabo. 

A  record  of  a  board  of  health  showing  the 
date  of  a  person's  birth  is  competent  evidence  on 
the  issue  of  the  age  of  such  person,  when  the  law 
of  the  state  in  which  snch  perscnt  was  born  made 
it  the  duty  of  such  board  to  keep  a  record  of 
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Mrtlu,  and  the  record  offered  «u  made  in  ac- 
cordance with  law, 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1247-1257.  1^»-I2e6;  Dec.  Vlg. 
I  S33.*3 

5.  Tbial   (S   228*)  —  IiraTBUOXiONB  —  Obal 
Ohabob. 

Where  in  a  civil  case  the  conrt  te  not  re- 
gaested  to  instract  the  jury  in  writing  and  to 
number  and  sign  the  instrocitions,  it  is  not  error 
to  instruct  the  Jury  orally. 

[Bd.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  H  614-616;  Dec.  Dig.  i  223.*] 
Q.  Astral  and  Bbbob  ({  688*)— Assiomamrs 

OF  Bbbob— Mattebs  07  Keoobd. 

An  assignment  of  error  must  be  based  nmn 
matters  appearing  In  the  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2894-2896;  Dec  Dig.  { 
688.*] 

CommlsslonerB*  Opinion,  DlTlsion  No.  2. 
Error  from  Superior  Court,  Muskogee  Coun- 
ty ;  Farrar  L.  McCain,  Judge. 

Action  by  Henry  P.  Sbowalter  against 
Oeorge  F.  and  C.  S.  Bocher.  From  a  Jndg- 
ment  sustaining  a  motion  for  new  trial  in 
Na  2928,  defendants  bring  error,  and  from  a 
Judgment  for  plaintiff  in  No.  43(^,  defendants 
bring  error.  Both  caaes  affirmed. 

N.  B.  Max^  and  Samnel  V.  O'Hare,  boOi 
of  Muskogee,  and  O.  S.  Bucher,  of  Salt  Lake 
Cltf,  Utah,  for  plalntlfEiB  In  error.  Frank 
L.  Monlton  and  Wm.  T.  Hatchings,  both  of 
Muskogee  for  d^teidant  in  error. 

aoSSBB,  O.  ThlB  IB  a  snlt  to  qniet  tlUe 
broo^t  by  Henry  P.  Showalter,  her^naftw 
referred  to  as  plalntlfF,  against  George  F. 
Bucher  and  0>  S.  Bucher,  hereinafter  r^rred 
to  as  defendants.  The  caae  was  tried  and 
resulted  in  a  Jodgmoit  fbr  fhe  defaidanta. 
The  court  sustained  a  motion  for  a  new  trial, 
and  defendants  appealed  from  tibe  order  of 
the  court  granting  a  new  trial.  That  appeal 
Is  numbered  2928  on  the  dodiet  of  this  court. 
While  that  appeal  was  pending  the  case  was 
tried  again,  rasnltlng  In  a  Judgment  for  the 
Edalntlff.  The  defendants  again  appeal,  the 
second  appeal  being  numbered  4302  on  the 
dock^  of  this  conrt  The  two  cases  have 
been  consolidated,  and  will  be  disposed  of  in 
one  opinion. 

The  error  assigned  in  No.  2928  is  that  the 
court  erred  in  granting  the  motl(m  for  a  new 
trial,  ^ere  was  a  onestlon  of  tect  In  the 
case  as  to  the  age  ttte  allottee,  John  Kemp. 
The  motion  for  new  trial  was  based  largely 
on  newly  discovered  evldenoe. 

[1]  It  is  well  settled  that  the  action  of 
the  court  in  granting  a  new  trial  will  not  be 
disturbed  on  appeal  unless  the  court  erred 
upon  a  pure,  simi^,  unmixed  question  of 
law.  As  the  auestlon  presented  on  motion 
for  a  new  trial  waa  not  such  a  question,  the 
action  of  the  court  in  granUi^  a  new  trial 
will  be  affirmed. 

[13  The  first  assignment  of  error  In  No. 
4302  is  that  the  court  erred  in  excluding  the 
enrollment  records,  which  were  offered  to 


show  the  age  of  John  Kemp,  the  allottee. 
Thla  question  comes  up  in  a  peculiar  way. 
The  allottee,  John  Kemp,  deeded  the  land  to 
the  defendants  on  the  11th  of  January,  iSOS, 
which  was  prior  to  the  act  of  Congress  mak- 
ing the  rolls  conclusive  evidence  of  the  age 
of  the  allottee.  The  deed  to  Uie  plalntUb 
was  executed  on  the  16th  of  Jun^  1908,  sub- 
sequent to  the  act  making  the  rolls  conclusive 
evidoioe.  The  deftodants  sought  to  intro- 
duce the  rolls  fra  the  purpose  of  showing 
that  their  deed  was  valid.  It  was  ex- 
cluded by  the  court  No  authorities  are  dted 
by  either  party  bearing  upon  this  question, 
and  It  is  not  belleTed  that  such  a  question 
ever  arose  before^  At  tlie  time  the  defend- 
ants obtained  their  deed  the  rolls  were  not 
evidence.  Hegler  v.  Faulkner,  163  U.  S.  109, 
14  Sup.  Ct  779,  S8  Ii.  Ed.  663.  The  validity 
of  the  defendants^  deed,  therefore,  must  be 
determined  by  the  law  In  force  at  the  time 
It  was  made,  and  under  that  law,  if  the 
grantor  was  actually  a  minor,  the  deed  was 
not  valid,  regardless  of  whether  the  rolls 
show  he  was  of  age  or  not.  He  would  not 
have  been  estopped  by  the  rolls  to  show  that 
he  waa  a  minor  when  the  deed  was  made, 
even  In  an  action  brought  after  the  act  of 
Oongress  was  passed.  His  grantee  In  this 
case  stands  In  his  shoes,  and  is  entitled  to 
the  same  rights  that  be  had.  It  has  been  de- 
cided that  the  act  of  Congress  making  the 
rolls  condnslve  evidence  of  age  is  not  retro- 
active, and  does  not  affect  cwveyances  mode 
prior  to  its  passage.  Williams  v.  Joins,  34 
OkL  733,  126  Pac.  1013 ;  Bice  r.  Bnble  (No. 
2741)  SB  OkL  51,  134  Pac.  49.  Therefore*the 
court  did  not  err  In  excluding  fbe  record 
showing  the  age  of  the  allottee. 

[3]  Bose  tiuster,  the  motlier  of  the  allottee. 
John  Kemp,  was  called  as  a  witness  for  plain- 
tiff, and  testified,  In  reply  to  a  question  <a 
plaintiff's  counsel  that  Kemp  was  of  lawful 
age  at  tlie  time  he  gave  the  deed  to  the  de- 
fendant Plaintiff  was  then  permitted  to 
prove  by  other  witnesses  that  Bose  Luster 
had  told  them  that  Kemp  was  a  minor  at  the 
time  he  gave  the  deed.  The  action  of  the 
court  In  admitting  this  evidence  is  assigned 
as  error.  The  rule  Is  that  a  party  will  not 
be  pomttted  to  discredit  a  witness  he  himself 
has  called  by  iwovlng  that  ttie  witness  Is  of 
bad  rotation,  but  where  a  party  places  a 
witness  on  the  stand  with  a  reasonable  ex- 
pectation, derived  from  conversations  with 
the  witness,  Uiat  he  will  testify  favorably 
upon  a  particular  point,  and  his  testimony 
is  unfavorable,  the  party  calling  him  has  the 
right  to  show  that  the  witness  made  a  differ- 
ent statement  before  going  on  the  stand, 
favorable  to  the  party  calling  him,  which 
induced  the  party  to  call  him.  Sturgls  v. 
State,  2  Obi.  Or.  362,  102  Pac.  87;  Paris  v. 
United  States,  S  Okl.  Cr.  601,  118  Pac  373. 
See  Wlgmore.  B)v.  |  904 ;  Johnson  v.  Leflsett, 
28  Kan.  690;  Morris  v.  Ouffey,  188  Pa.  834, 
41  Atl.  731 ;  Hays  v.  Tacoma  R.  A  P.  Co.  (C 
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C.)  106  Fed.  46 ;  Swift  T.  Short,  92  Fed.  SOT, 

34  O.  0.  A.  645. 

[4]  It  Is  alBO  urged  that  the  conrt  erred 
In  admitting  In  evidence  the  record  of  the 
board  of  health  of  the  city  of  Richmond,  in 
Wayne  county,  Ind.,  showing  the  date  of  the 
birth  of  John  Kemp,  the  allottee.  The  Indi- 
ana Btatnte  made  It  the  duty  of  the  physi- 
cians and  accoucheurs  to  report  all  births 
and  deaths  within  15  days  from  their  hap- 
pening to  the  secretary  of  the  board  of  health 
of  the  town,  dty,  or  coonty  in  which  they 
occurred,  and  also  made  It  the  duty  of  the 
board  of  health  to  ke^  a  record  of  all  mar- 
riages, births,  and  deaths.  The  report  offered 
was  made  In  compliance  with  this  statute, 
and  was  admissible.  No  better  evidence 
could  be  obtained  of  the  fact,  and  the  court 
did  not  err  In  admitting  it.  Wlgmore  on 
evidence,  |  1644;  Mcfilnstry  v.  Colilns,  74 
Vt  147,  52  Atl.  438 ;  Denoyer  v.  Ryan  (O.  C.) 
24  Fed.  77 ;  Prlddy  t.  Bolee,  201  Mo.  309,  M 
8.  W.  1065,  »  I*  R.  A.  (N.  S.)  718,  119  Am. 
St.  Hep.  762,  9  Ann.  Gas.  874;  HcPhelemy 
T.  McPhelemy,  78  Conn.  180,  81  AO.  477; 
Lewis  r.  Marshall,  6  Pet.  (U.  S.)  470,  8  Ll  Ed. 
195. 

[5]  The  next  assignment  of  error  Is  that 
the  court  erred  in  not  Instructing  the  Jury 
in  writing,  and  in  not  signing  the  instruc- 
tions. The  record  does  not  show  that  the 
instructions  were  oral.  It  is  true  that  th« 
ftict  that  they  were  not  in  writing  was  set 
up  as  one  of  the  grounds  for  a  new  trial,  but 
the  statement  In  the  motion  for  a  new  trial 
that  they  were  not  in  writing  was  not  proof 
ct  that  fact.  But,  assuming  that  they  were 
oral,  the  record  does  not  show  that  the  de- 
fendants requested  written  Instructions.  The 
fifth  paragraph  of  section  5794,  Gomp.  L. 
1909,  la  as  follows: 

"When  cnddence  la  concluded  and  either 
par^  desires  special  inatructions  to  be  elTen 
to  tiie  jnrr,  such  instiuctioos  shall  be  reduced 
to  writing,  numhered.  caa  rigned  by  the  party 
or  hifl  attorney  asking  tbe  same,  and  deliv- 
ered to  the  court  The  court  sball  give  gen- 
eral instrnctions  to  the  jury,  which  shall  be  fa 
writing;  and  be  numbered,  and  signed  by  the 
Judge,  if  required  by  either  lutrty." 

There  is  an  apparent  c(»fllct  between  tbe 
fifth  and  sixth  paragrajAis  of  section  6794. 
It  was  held  In  the  case  of  Hnrst  v.  Hill,  ^ 
Okl.  632,  122  Pfto:  513,  that  the  provlalons 
of  the  slztfa  pazftgraidi,  which  reqnired  flie 
iDBtzQctions  to  be  stgoed  by  the  Judge,  <mly 
aptdled  to  caaee  where  written  iziBtnictlons 
were  demanded,  and  that  to  make  the  fail- 
ure to  give  written  instmctlcaui  in  a  dvll 
«»e  rererslble  error -they  miut  be  demanded. 
No  request  was  made  Cor  written  Inetnio- 
tlons.  The  defOndanta  sat  quietly  hy  while 
Uie  oral  Instmctimi  was  given,  and  made  do 
objection  to  it  jjptm  that  ground,  and  he  can* 
not  now  complain.  Tbe  statute  reqalrli^ 
written  InstmctioDs  could  only  have  been 
passed  for  one  or  two  reasoiut  First,  the 
certainty  of  getting  an  accurate  record  of 


the  language  used  by  tbe  court,  and  fliat  rea< 

son  has  largely  passed  away  since  courts 
are  given  the  right  to  employ  competent 
stenographers.  Second,  because  of  the  lack 
of  confidence  in  the  integrity  of  the  trial 
Judge  and  the  fear  that  he  might  change  or 
alter  the  Instructions  after  they  were  given. 
There  Is  a  very  remote  possibility  that  this 
reason  might  still  exist,  but  there  should  be 
no  presumption  that  a  trial  Judge  will  falsi- 
fy the  record,  and  there  la  no  reason  for  ex- 
tending th'e  rule  so  as  to  make  tbe  giving  of 
written  instructions  mandatory.  In  tbe 
opinion  of  the  writer,  the  requirement  that 
Instructions  should  be  in  writing  Is  entirely 
wrong.  An  honest  trial  judge  of  reasonable 
ability  can  explain  the  law  of  the  case  to 
the  jury  more  understandingly  in  an  oral  In- 
struction than  In  an  Instruction  formal  and 
lifeless,  as  a  written  instruction  must  neces- 
sarily b& 

[I]  The  next  assignment  of  error  is  that 
the  court  permitted  tbe  attorneys  for  plain- 
tiff to  enter  the  Jury  room,  while  the  Jury 
was  in  session  and  explain  certain  evidence. 
If  this  assignment  Is  based  upon  facts  it  Is 
grounds  for  a  reversal.  Such  conduct  would 
be  highly  improper,  not  only  upon  the  part 
of  the  attorneys  for  plaintiff,  but  a  communi- 
cation by  any  one  else,  even  the  judge,  to 
tbe  Jurors  while  engaged  in  their  delibera- 
tions, would  be  a  ground  for  reversaL  Wat- 
son v.  State,  7  Okl.  Cr.  608,  124  Pac.  829. 
But  tbe  record  shows  that  nothing  of  the 
sort  occurred.  The  court  was  open  at  the 
time  of  tbe  occurrence  complained  of,  and 
everything  that  was  done  or  said  about  the 
case  was  done  or  said  in  open  coart  There- 
fore this  assignment  wiU  not  be  considered. 

There  is  no  rerendble  error  in  the  record, 
and  the  Jndgmoit  ataonld  be  affirmed. 

PBB  CURIAM.   Adopted  In  wluA», 


GILLUM  V.  ANQLIN.   (Na  2882.) 
(Suprune  Conrt  of  Oklahoma.    May  12,  iei4. 
Rehearing  Denied  Jan.  80, 1915.) 

(Syllalut  hy  the  Court.) 

1.  Indians  (fi  18*)  — Indian  Lands— Aixot- 
HSNO^ Ascend. 

Upon  the  death  of  mixed  blood  minor  chil- 
dren of  the  Choctaw  Tribe  of  Indians,  the  fee 
in  their  allotments  ascends  to  the  parent  of 
tribal  blood,  and  not  to  the  parent  who  has  be- 
come a  citizen  of  the  tribe  by  virtue  of  an  In- 
termarriage. 

[Ed.  Note^For  oOier  eases,  see  Indians, 
Cent  Dig.  1 49;  Dee.  Dig.  iW] 

2.  Chautebtt  and  Maintinancb  (S  7*)  — 

Deeds— Advebsb  Claiuant. 

A  deed  to  lauds  which  have  been  held  by 
an  adverse  claimant  in  open,  notorious,  and 
ezclusivfl  poHsessioii  and  control  for  a  period 
of  four  or  five  jrears  next  prior  to  the  deed, 
Buch  adverse  daimant  having  collected  all  the 
rents  and  profits,  and  having  openly  and  noto- 
riously claimed  an  estate  in  such  lands  under 
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the  pro  visions  of  chapter  49,  Mansfield's  Die- 
of  the  Stat  of  Ark  [sections  2522-2545],  is 
champertoaa  as  between  the  grantee  and  sach 
adverse  claimant 

[Ed.  Note.— For  otber  casss.  see  Ohamperty 
and  Maintenance,  Cent.  Uig.  a  64^-110;  Dec 
Dlff.|7.«] 

S.  Pleadino  (S  205*>— Akswbb— Gbnbbal  Dk- 

KUBKEB. 

Where  an  answer  contains  statements  of 
facta  which  of  themselves  constitnte  a  defense 
to  plaintiff's  action,  it  is  error  to  sustain  a 

general  demurrer  to  such  answer. 

lEd.  Note. — For  other  cases,  see  Pleading, 
Cent  DiK.  »  491-493,  495.  496,  49S-610;  Dec. 

Dig.  s  2oe.*l 

Commissioners'  Opinion,  DlTlsioii  Na  2. 
Error  from  District  Court,  Hughes  Coooty; 
Tom  H.  Faucher,  Spedal  Judge. 

Actlrai  In  ejectm^it  by  W.  Thomas  Aiig- 
lln  against  H.  Tillman  GUlum  et  al.  Judg- 
ment for  plalntur,  and  defendant  GlUmn  ap- 
peals. Reversed. 

Lewis  C.  LawBon,  of  Holdenrllle,  for  plain- 
tiff In  error.  Warren  A  Miller  and  Rogers 
&  Harris,  all  of  HoldenvllI^  for  defendant 
In  error. 

HAIIRISON,  C.  This  was  an  ejectment 
suit  brought  by  W.  T.  Anglin  against  H.  T. 
GiUum  for  possession  of  certain  tracts  of 
land  aggregating  about  670  acres.  The  ma- 
terial facts  In  the  controversy  are  subetau- 
tlally  as  follows:  H.  T.  GUlnm  was  a  non- 
dtlzen,  but  had  married  a  womau  of  Choc- 
taw blood.  They  lived  together  as  man  and 
wife  for  a  number  of  years,  dnrhig  which 
time  four  children  were  bom  to  them.  How- 
ever, they  finally  separated  and  were  legally 
divorced,  and  afterwards  the  wife,  Bmallne, 
married  a  man  by  the  name  of  DUlbedc.  In 
the  meantime  the  making  up  of  the  rolls  for 
the  Five  Civlltzed  Tribes  had  taken  place, 
and  H.  T.  Glllum,  by  virtue  of  his  being  an 
intermarried  dtlzen,  was  admitted  to  the 
rolls  and  allowed  an  allotment  as  other  mem- 
bers of  the  tribe.  He  chose  his  allotments, 
and,  pursuant  to  acts  of  Congress  and  provi- 
sions of  the  treaty  with  the  Choctaw  Indians, 
chose  allotm^ts  for  each  of  his  four  minor 
children  by  his  Indian  wife.  Two  of  the ; 
children  had  died  before  allotments  were 
chosen  for  them,  but  same  were  afterwards 
selected  by  their  father.  Another  one  of  the 
children  died  after  the  allotment  had  been 
chosen  for  it  by  its  father,  whom,  it  is  not 
denied,  had  been  duly'  appointed  administra- 
tor for  the  purpose  of  selecting  allotments 
for  each.  After  selection  and  award,  the 
father  took  charge  of  the  allotments  of  the 
deceased  children,  held  possession  of  them, 
Improved  them  and  put  them,  at  least  a 
great  portion  of  them,  In  cultivation,  some- 
thing like  500  acres,  and  held  possession  of 
same  up<m  the  theory  that,  under  the  pro- 
visions of  chapter  49.  Mansfield's  Digest  of 
the  Statutes  of  Arkansas,  which  was  then  In 
force  In  the  Indian  Territory  by  act  of  Con- 


gress, he  Inherited  tttle  to  tbA  lands  In  qon- 
tlon,  or  at  least  an  undivided  one-half  InteN 
est  in  same.  After  the  paasage  of  the  act 
of  Omgien  of  AprU  26.  1906  (84  Stat  157, 
c.  1876),  removing  lestxicthms  firom  the  sale 
of  inherited  lands  In  the  hands  of  mixed 
blood  h^rs,  Smallne  Dlllbec^  jdned  by  her 
husband.  S.  M.  DlUbe<^  aeUng  upon  the  theo- 
ry that  the  lands  ut  her  deceased  children 
ascended  to  her  by  reasMi  <a  her  Indian 
blood,  and  that  their  aUcttmenta  came  to  than 
through  and  by  vlrtne  of  her  Indian  Uood. 
not  by  Tirtne  of  their  ftither'a  intemuuriiage 
with  her,  and  that  therefore,  she  inherited 
their  allotments,  and  upon  such  theory  she 
and  bw  hwAmnd  e»eated  a  warranty  deed 
ccnveylng  said  lands  to  W.  T.  AngUn,  tha 
defendant  In  error  here.  Whereupon,  in  An* 
gnst,  1900,  he,  Anglin,  turon^t  this  ejectmwt 
suit  against  H.  T.  GiQun  and  his  temants. 

The  defendant,  H.  T.  Gillmn,  answered, 
maintaining  that  the  land  in  question  either 
descended  to  Albert  GUIum,  the  aorrivlnc 
child,  and  that  tberatote  he  would  hare  a 
life  estate  In  same,  or  that  It  passed  clear 
to  him  and  his  former  wife,  and  tiiat  there- 
fore he  had  an  undivided  one-half  interest 
in  the  fee  In  same  as  the  heir  of  his  three 
dead  children,  and  set  up  the  farther  defense 
that,  as  he  had  been  in  full  and  complete 
and  undisturbed  possession  and  cwtrol  of 
such  lands  since  the  allotments  had  been  tak- 
en, and  had  collected  all  the  rents  and  pr<^ta 
therefrom  during  all  those  years  from  the 
time  of  taking  the  allotments  to  the  date  of 
the  execution  of  the  deed  by  the  Dill  becks 
to  Anglin,  that  therefore,  holding  and  claim- 
ing same  upon  the  theory  that  he  had  either 
a  one-half  interest  In  the  fee  or  a  Ufte  es- 
tate In  the  same,  either  of  which  was  ad- 
verse to  the  Interests  sought  to  be  conveyed 
to  Anglin  in  the  warranty  deed  from  the 
DIllbe<^s  to  Anglin,  such  deed  was  cham- 
pertous  and  void  as  between  Anglin  and  him. 
The  court  sustained  a  demurrer  to  Glllum's 
answer  on  the  theory  that  it  failed  to  state 
a  defense,  and  the  cause  comes  here  on  a 
transcript 

There  are  three  material  propositions  of 
law  involved  In  the  case:  First,  whether  the 
lands  of  those  deceased  children  descended 
in  part  to  the  father  by  virtue  of  his  inter- 
marriage, or  whether  they  descended  in 
whole  to  the  mother  by  virtue  of  her  Indian 
blood;  second,  whether  the  deed  was  cham- 
pertous;  third,  whether  the  court  erred  in 
sustaining  the  demurrer  to  GUlum's  answer. 

£1]  On  the  first  proposition  as  to  whether 
the  father  or  mother  inherited  these  lands. 
It  appears  to  us  that  enough  has  been  said 
In  the  case  of  Sbulthia  v.  M'Dougal,  170  Fed. 
529,  95  C.  C.  A.  615,  to  make  the  question 
clear  as  to  which  of  the  parents  would  inherit 
and  to  settle  this  phase  of  the  controversy 
In  the  case  at  bar.  The  same  applicatioo  of 
chapter  49  of  the  Arkansas  Statutes  was 
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coQfffat  to  be  made  In  the  Sbnlthis  Case  as 
in  the  case  at  bar;  Ote  dUfereuce  In  the 
Shnlthls  Case  and  the  case  at  bar  being  that 
In  that  case  It  was  the  father  who  was  the 
Indian  bj  blood  and  the  moQur  who  was  a 
noncltiren,  and  the  cootroverBy  was  as  to 
who  took  the  lands  of  their  deceased  chil- 
dren; also  die  farther  dUfiarraee  that  these 
were  Creek  Indians,  while  those  In  the  case 
at  bar  were  Chootaws.  The  reasoning  In. 
that  case  bjr  Amtdon,  district  Judge,  who  ren- 
dered tile  <^plnlon,  Is  dear  and  ftnotfdl,  tnU 
as  both  the  reasoning  and  con<dnslons  reach' 
ed  In  sncb  case  are  familiar  to  the  members 
of  the  bar  who  hare  had  to  deal  with  Uhe 
Questions,  we  shall  mer^  dte  sncib  case  as 
anthorlty  on  this  phase  of  the  gnestlrai  In 
the  case  at  bar.  It  was  held  In  that  case 
that  tiie  allotment  of  a  deceased  child  wait 
to  the  father  by  Tlrtne  of  the  father's  tribal 
blood,  and  Hiet  a  deed  to  such  allotment  from 
the  father  was  raild. 

An  effort  is  made  by  counsel  for  plain- 
tiff In  error  to  distinguish  the  case  at  bar 
firom  the  Shulthls  Case  because  tbo  Shnlthls  ' 
Case  was  a  Creek  Indian  case,  and  that 
under  section  0  of  the  Supplemental  Agree- ' 
meat  with  the  Creek  Indians  (Act  June  30, ' 
1902,  c.  1^,  32  Stat  601)  non-Oreek  dtt- 1 
zens  were  expressly  prohibited  from  tak- 
ing Creek  lands  by  inheritance  or  otherwise  [ 
so  long  as  there  was  a  Creek  hdr  to  take  it, 
and  that  no  such  treaty  provision  was  made 
between  the  United  States  and  the  Choctaw 
Tribe.    But  the  decldon  In  the  Shulthls 
Case  is  not  based  upon  this  ground.   It  is 
based  soldy  upon  ttie  ground  that  the  lands 
of  the  Creek  Tribe  belonged  to  such  tribe 
as  a  tribe— belonged  to  them  in  cwnmon  as 
a  society  or  tribe—that  is,  prior  to  allot* 
ments;  that  when  the  time  for  allotment 
came,  the  minor  cUIdroi  of  members  of  ttie ' 
tribe  took  their  allotments,  not  by  virtue  j 
of  thdr  being  the  offspring  ct  an  intermar-  [ 
ried  eitteen  (mother),  but  by  virtue  of  their  i 
Indian  blood  which  came  throi^  their  fa- 
ther; and  that  in  case  of  death  of  sucih 
minor  heir  its  estate  ascended  to  the  parent 
throvgh  and  by  Tlrtoe  ot  whose  tribal  blood 
BuCh  minor  acquired  tiie  right  to  au  allot- 
ment This  being  a  federal  tzoestlon,  w«  fed 
bound  by  the  doctrine  announced  by  the  fed- 
eral courts.   It  follows,  therefore,  that  the 
fee  in  the  allotments  of  ber  deceased  minor 
children  went  to  the  mother,  and  that  after  j 
the  act  of  April  28,  1906,  took  effect  she  ! 
could  convey  a  valid  title  to  such  allotments.  1 
Bee,  also,  McEee  t.  Henry,  201  Fed.  74,  lid 
C.  O.  A.  412. 

Also,  in  the  case  of  Pigeon  et  al.  t.  Buck, 
88  Okl.  101,  131  Pac.  1083,  this  court,  in  fol- 
lowing the  doctrine  announced  in  the  Shult- 
hls Case,  supra,  wherein  the  same  question 
of  descent  and  distribution  of  Indian  lands 
are  Involved,  said: 

"Many  titles  to  lands  on  the  eastern  side  .of 
this  state  have  been  acquired  on  the  strength  of 
this  decision,  and  to  such  an  extent  that  the 
same  bas  become  a  rale  of  property." 


And  Roberts  t.  Underwood,  88  Okl.  876, 
1S2  Paa  678,  was  decided  under  the  rule 
announced  in  Pigeon  v.  Buck,  supra. 

12]  The  next  question  la  whether  the  deed 
to  AngUn  was  champertons.  It  was  alleged 
in  QUlum's  answer  that  he  held  the  land 
upon  the  theory  that  he  had  the  right  to 
possestdon  of  mme  eltiier  up<m  the  ground 
that  he  had  inherited  the  one-half  undivided 
interest  in  tiie  fee,  or  upon  the  ground  that, 
if  it  descended  to  the  surviving  child,  he 
still  had  a  life  estate  in  same,  and  that  up- 
on such  theory  he  was  holding  such  lands 
openly,  notoriously,  and  exclusivdy  at .  the 
time  the  deed  was  takeD^  and  that  such  pos- 
session, open,  notorious,  and  exclusive  as  It 
was,  was  adverse  to  the  interest  and  rights 
sought  to  be  conv^ed  in  the  deed  from  tiie 
Dlllbecks  to  AngUn.  The  deed  in  question 
was  a  deed  of  general  wamnty.  Under  roc- 
tion  1162,  Bev.  Laws  1910,  the  title  and, 
rights  which  were  conv^ed  under  a  watraur 
ty  deed  are  as  follows: 

"A  varran^  deed  made  In  substantial  com- 
pliance with  Oie  provieioDS  of  this  chapter  shall 
convey  to  the  grantee,  his  heirs  or  assigoB,  the 
whole  interest  of  the  grantor  in  the  premises 
described,  and  shall  be  deemed  a  covenant  on 
the  part  of  the  grantor  that  at  the  time  of  mak- 
ing the  deed  he  is  legally  seized  of  an  indefeasi- 
ble estate  in  fee  simple  of  the  premises  and  bas 
good  right  and  fall  power  to  convey  the  same: 
that  the  same  is  clear  of  all  incumbrances  and 
liens,  and  that  he  warrants  to  the  grantee,  his 
heirs  and  assigns,  the  aulet  and  peaceable  pos- 
session thereof  and  wUl  defend  the  title  thereto 
agalnat  all  persons  who  may  lawfully  claim 
the  same;  and  the  covenants  and  warranty 
Bhall  be  obligatory  and  binding  upon  any  such 
grantor,  his  heirs  and  persontu  representatives, 
aa  U  written  at  length  in  such  deed." 

[SI  Now,  Anglln,  the  plaintiff  below,  de- 
murred to  GlUum's  answer.  He  therefore 
admitted  the  facts  pleaded  in  the  answer; 
that  is,  he  admitted  that  GUlam  was  claim- 
ing the  laud  In  question  and  holding  and 
exercising  complete  and  exclusive  control  of 
same  upon  the  theory  that  he  either  Inherit- 
ed an  undivided  one-half  interest  In  the 
fee  or  a  lifetime  estate  in  same.  This  be- 
ing true,  It  follows  that  at  the  time  Anglln 
took  the  deed  Glllum  was  holding  posses- 
sion of  the  land  adversely  to  the  rights  and 
Interests  sought  to  be  cwveyed  in  such  deed. 
The  deed  therefore  falls  under  the  rule  an- 
nounced in  Nicholas  V.  Bllby  v.  John  W.  011- 
Uland  (on  rehearing)  41  Okl.  67S,  139  Pac. 
988,  Miller  v.  Fyer.  86  Okl.  145,  128  Pac 
713,  and  Euby  v.  Nunn,  37  Okh  889,  132 
Pac.  128,  and  Is  champertous  and  void  as 
between  Anglln  and  Gillum.  It  also  follows 
that  such  deed  being  champertous  and  void, 
the  allegations  In  the  answer  to  that  effect 
comtituted  a  defense  to  plaintiffs  action, 
and  that  the  court  erred  In  sustaining  the 
demurrer.  This  disposes  of  the  third  prop- 
osition. 

It  is  contended,  however,  that  the  snrvlv- 
ing  minor  cUld,  Albert  Gillum,  Inherited  the 
lands  In  question,  and  that  the  court  com- 
mitted numerous  errors,  which  are  present- 
ed and  argued  in  plaintiff  In  error's  brief. 
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that  were  prejudicial  to  the  rights  and  in- 
terests of  such  minor.  Bnt  the  conclusions 
which,  under  the  authority  of  the  ^hultbis 
Case,  we  feel  imi>elled  to  follow,  preclude 
all  rights  of  such  minor  heir  in  this  con- 
troversy, and  adjudge  the  fee  in  such  lands 
in  the  mother.  We  therefore  refrain  from 
passing  upon  the  assignments  of  error  In 
reference  to  the  rights  of  the  minor,  as  the 
action  and  holdings  of  the  court  in  this  re- 
gard are  wholly  immaterial  In  the  determina- 
tion of  this  case.  The  minor  bad  no  in- 
terest in  the  fee  at  the  time  the  deed  was 
executed.  The  title  to  the  fee  was  in  the 
mother,  but  the  deed  was  clearly  champer- 
toos,  .because  It  purported  to  convey  rights 
and  interests  which  were  claimed  and  held 
possession  of  adverse  thereto  by  Glllum. 
Hence,  while  we  do  not  feel  authorized  to 
pass  upoo  the  question  as  to  whether  the 
rights  of  the  mother  or  of  Anglln  might  be 
proi>erly  protected  in  another  action,  yet  we 
are  constrained  to  hold  from  the  record  be- 
fore us  that  the  judgment  should  be  revers- 
ed, and  the  cause  remanded  for  Judgment  In 
harmony  with  these  concluBlona. 
The  Judgment  la  reversed. 

P£R  OUBIAM.   Adopted  in  wholes 


ATCHISON,  T.  &  S.  F.  RT.  CO.  t.  PITTS. 
(No.  3705.) 

(Supreme  Court  of  Oklahoma.   Jan.  18,  U16.) 
(avJMtuM  fiy  the  Court.} 

1.  ComiEECK  ({  27*)  — FiDBBAL  BMPLOnBa* 
LlASIUTT  Act  —  INJUBIES  TO  Sbbvaht  — 
Chabactgb  of  Sebviob. 

A  common  carrier  by  railroad  engaged  in 
interstate  commerce  ia  only  liable  to  its  em- 
ployes for  damages  for  negligence  resulting  in 
personal  injuries  Buffered  while  both  such  car- 
rier and  such  employ^  are  engaged  in  that  par- 
ticnlar  service  under  the  Act  of  Congress  of 
April  22,  1908,  c.  149.  36  Stat  65  (U.  S.  Comp. 
St  1913,  f  8657),  and  such  carrier,  when  en- 
gaged in  both  interstate  and  intrastate  com- 
merce, is  not  liable  under  this  act  for  injuries 
suffered  by  one  oi  ita  employee  while  effecting 
a  ooupling  between  Its  engine  tender  and  Its 
baggage  car,  not  appearing  to  be  then  in  the 
service  of  other  than  intrastate  commerce,  in 
making  up  a  train,  notwithstanding  it  was  the 
defendant  s  intent  to  immediately  tnereatxm  in- 
corporate in  said  train  a  number  of  freight  cars, 
including  three  then  in  the  service  of  interstate 
commerce. 

[Bd.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  i  25;  Dec  Dig.  |  27.»3 

2.  GOHUBBCS  (I  8*)— INJUBIKS  TO  SBBTAHT— 

Fedesaii  Bkflotbbs*  Ijubiutt  Act— OoiT- 

TBIBUTOBT  NBaUOBNOX  —  QUBSTION  FOB 
JUET. 

It  is  error  for  the  trial  court  to  so  instruct 
as  to  permit  the  jury  to  determine  (upon  undis- 
puted evidence  uiowing  that  both  the  carrier 
and  the  employe  were,  at  the  particular  time 
the  latter  was  injured,  engaged  only  in  Intra- 
state commerce)  whether  the  federal  or  the  state 
law  applies  where  the  defendant  relies  in  part 
upon  the  defense  of  contributory  negligence, 
which  only  operates  to  diminish  the  amount 
of  damage  recoverable  under  the  former,  bat  ia 


a  oomplete  defense  under  the  latter,  law;  it  not 
appearing  which  law  the  jnry  applied. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  I  0 ;  Dec.  DSg.  |  8.*] 

Commissioner^  Oiilnira,  ZHvlsion  No.  1. 
Error  from  District  Gonrt;  Kay  County ;  W. 
M.  Boles,  Judge. 

Action  for  damages  for  personal  injuries 
by  W.  N.  Pitts  against  the  Atchison,  Topeka 
&  Santa  V6  Bailway  Company.  Jndgmeit 
for  plaintiff,  and  defoidant  brings  error. 
Reversed  and  remanded. 

Cottlngham  &  Bledsoe.  S.  H.  Harris,  and 
Cha&  H.  Woods,  all  of  Oklahoma  City,  for 
plaintur  In  error.  E.  T.  Hackney,  of  Wel- 
lington, Kan.,  and  Hackney  ft  LatFerty,  of 
Winfleld,  Kan.,  for  defendant  In  error. 

THACKER,  C.  Plaintiff  In  error  will  be 
designated  as  defendant  and  defendant  in  er- 
ror as  plaintlfF,  in  accord  with  their  respec- 
tive titles  in  the  trial  court 

[t]  PlalntiCf  (an  employS)  recovered  a  judg- 
ment against  defendant  (a  common  carrier 
engaged  in  both  interstate  and  Intrastate 
commerce)  in  the  trial  court  for  $5,000  for 
personal  Injuries  suffered  by  him  In  and 
about  bis  urinary  o^ns  In  being  caught  and 
crushed  between  the  tender  of  an  engine  on 
the  rear-end  footboard,  on  which  he,  as  de- 
fendant's '  brakeman,  was  standing,  and  a 
baggage  car  onto  which  a  coupling  was  be- 
ing made,  on  the  afternoon  of  February  2, 
1909,  in  defendant's  yards  at  Blackwell,  Okl., 
where  defendant's  road  crew,  on  which  plain- 
tlfF was  a  member,  were  doing  yard  switch- 
ing In  making  up  a  train  for  their  usual  trip 
thence  to  Pouca  City,  Okl.  This  was  to  be  a 
mixed  train,  consisting  of  both  cars  used  In 
freight  and  cars  used  in  passenger  traffic. 
Three  of  the  freight  cars  of  this  train  had 
come  from  or  were  going  to  places  In  other 
states ;  but  it  does  not  appear  that  the  said 
engine,  tender,  or  baggage  car  contained  any 
person  or  thing  en  route  from  or  to  any  place 
beyond  this  state,  nor  that  either  of  these 
had  come  from  or  were  destined  to  any  place 
beyond  this  state.  It  appears  that  this  crew, 
with  their  train,  left  Toukawa  each  day  for 
Ponca  City,  via  Blackwell,  returned  thence 
to  Blackwell,  where  it  did  yard  swltdUng  in 
the  afternoon,  then  returned  to  Ponca  City, 
and  thereupon  returned  to  Tonkawa  via 
Blackwell ;  and  the  engine,  tender,  and  bag- 
gage car  were  used  on  these  runs  wholly 
wltbln  the  stat& 

The  verdict  and  Judgment  were  predicat- 
ed upon  the  alleged  negligence  of  the  defend- 
ant: (1)  In  having  on  the  said  rear  end  of 
said  tender  a  rod  end  which  protruded  about 
5^  Inches  therefrom,  and  about  8  inches 
beyond  the  taps  on  such  rod,  and  while 
plaintlfF  was  making  a  timely  effort  to  alight 
from  said  footboard  to  a  place  of  safety, 
which  rod  caught  Into  a  pocket  of  bis  trous- 
ers, and  held  him  thereon  between  said  ten- 


•Vor  otttw  ossM  M«  same  togle  ud  MeUoa  NUMBER  in  Dec  Dig.  A  Am.  Dig.  K«r-No.  SetlM  A  Biy'r  ladaxw 


Digitized  by  Google 


OfcL) 


ATCHISON.  T.  *  S.  P.  BY.  00.  T.  PITTS 


U49 


Our  and  Mid  teggai*  car;  and  (SD  la  taaTing 
a  combing  eQ.iil];HDBeat  wUch  permitted  said 
cars  In  conpllng  to  oome  within  about  5% 
Inches  of  each  other  where  he  was  bo  caught 
and  muhed,  instead  at  holding  them  a|>art 
aomeOlng  like  11  incheai  as  a  propw  draw- 
head  would  have  dweb  ne  defendant  re- 
lied in  part  upon  the  deifense  ot  contriba- 
tory  negligence. 

[2]  The  trial  court  so  inatmcted  the  Jury 
as  to  leave  to  it  the  determination  of  the 
question  as  to  whether  this  action  was  or 
should  be  predicated  upon  the  federal  Bm- 
ployers'  UlablUty  Act  of  April  22,  190S,  c 
149,  85  Stat  U  66  (U.  S.  Oomp.  Stat  Snp^ 
iSm,  p.  13210,  or  upon  the  local  lawa  gov^ 
emlng  audi  caaea  arising  In  this  state  as  do 
not  fall  within  the  purview  of  the  federal 
law,  although  there  was  no  conflict  in  the 
•Tldenoe  in  thla  regard,  and  ao  as  to  permit 
fbe  Jury  to  xetum  a  rerdlet  against  the  de- 
ftodant  in  elth»  OTent  if  IStey  found  the 
other  facts  essential  to  establish  ita  liability. 

If  die  Jury  thought  the  federal  law  appli- 
cable, it  was  authorized  by  the  Instructions 
in  accord  with  such  law  to  return  a  verdict 
against  the  defendant,  if  fbund  guilty  of  n^- 
llgence  proximately  causing  plaintiff's  In- 
juries, notwithstanding  It  might  find  plain- 
tiff was  guilty  of  contributory  negligence^ 
Under  the  federal  law  contributory  negli- 
gence merely  operates  to  reduce  a  full  meas- 
ure of  damages  In  the  same  proportion  to  the 
whole  amount  of  damages  sustained  as  such 
n^ligence  bears  to  the  whole  of  the  combined 
negligence  of  both  the  plaintiff  and  the  de- 
fendant which  proximately  caused  the  in- 
Jury  ;  e-  g.,  the  full  amount  of  damages  suf- 
fered must  be  reduced  by  one-half  If  the  neg- 
ligence of  each  party  Is  equal.  If  the  Jury 
thought  the  state  law  applicable,  the  Instruc- 
tions authorized  the  Jury,  In  accord  with 
such  law,  to  return  a  verdict  against  the  de- 
fendant only  in  the  event  It  found  plaintiff's 
juries  were  caused  alone  by  the  n^Ugence 
of  the  defendant,  and  that  the  plaintiff  was 
free  from  any  negligence  which  contributed 
thereto.  Neither  the  verdict  of  the  jury  nor 
anything  else  In  the  record  discloses  whether 
the  Jury  applied  the  federal  or  the  state  law 
in  arriving  at  th^r  verdict 

We  express  no  opinion  as  to  whether  in 
any  case  (e.  where  there  is  a  conflict  in 
the  evidence  as  to  whether  at  Uie  time  of 
the  Injury  b6th  the  defendant  common  car- 
rier end  the  plaintiff  employ^  were  engaged 
in  Interstate  commerce)  the  plaintiff  can  de- 
eilue  to  elect  upon  which  law  he  will  rely, 
and  the  court  may  thereupon  so  instruct  the 
Jury  as  to  permit  It  to  give  a  verdict  for 
him  under  elthw  law  th^  may  And  appllca- 
Ue,  althou^  this  seems  doohtfol;  but  it 


seems  perfectly  clear  that  this  cannot  be 
done  where  the  undisputed  evidence  shows 
the  state  law  to  be  applicable,  as  In  the  pres- 
ent case. 

In  Illinois  Oentral  Railroad  Co.  v.  Behr- 
ens,  Administrator,  etc.,  233  U.  S.  473,  84 
Sup.  Gt  646,  68  L.  Ed.  1051,  it  Is  held,  un- 
der a  state  oi  facts  very  similar  to  those  in 
the  present  case: 

"A  fireman  employed  by  an  Interstate  railway 
carrier  on  a  switching  eiiKine,  who  was  killed 
while  aiding  in  the  work  oi  moving  several  cars 
all  loaded  with  intrastate  freight,  between  two 
points  in  the  same  city,  was  not  employed  in 
interstate  commerce  within  the  meaning  of  the 
federal  Employers^  Liability  Act  of  April  22, 
1908,  *  •  *  although'  upon  completion  of 
that  task  the  switching  crew  was  to  nave  gath- 
ered up  and  taken  to  other  points  several  other 
cars  as  a  step  or  link  in  both  interstate  and 
intrastate  transportation." 

And  la  the  opinion  it  Is  said: 
"Giving  to  the  words  'auEEering  injury  while  he 
is  employed  by  such  carrier  In  such  commerce' 
their  Batural  meaning,  as  we  fbink  must  be 
done,  it  is  clear  that  Congress  intended  to  con- 
'  fine  its  action  to  injuries  occurring  when  the 
particular  serrfce  in  which  the  employe  is  en- 
gaged is  a  part  of  Intttstate  oommeroe.  Tha 
act  was  ao  oonstrued.  *  *  *  It  was  there 
said  rPedereen  v.  Delaware,  Lackawanna  ft 
Western  Ralhroad  Co..  229  U.  S.  150,  83  Sup. 
Gt  649,  67  li.  Ed.  1126]:  There  can  be  no 
doubt  that  a  ri^t  of  recovm^  thereunder  arises 
only  where  the  Injury  Is  snffered  while  the  em- 
ployi  is  engaged  in  Interatate  commerce  and 
while  the  em^oyfi  Is  employed  by  the  carrier 
hi  such  commerce.'  Again  [229  U.  S.  162,  33 
Sup.  Ot.  6B0,  67  If.  b3.  1126]:  The  true  test 
always  is:  Is  the  woih  in  question  a  part  of 
the  interstate  commerce  in  which  the  carrier  is 
engagedV  And  a  like  view  is  shown  In  other 
cases." 

The  only  and  undisputed  evidence  In  the 
present  case  tends  to  show  that  at  the  time 
of  the  plaintiff's  Injuries  the  "particular 
service"  In  which  both  parties  to  this  actJou 
were  engaged  was  intrastate,  and  not  inter- 
state, commerce,  while  the  burden  was  upon 
plaintiff  to  show  that  defendant  was  liable 
under  the  federal  act  if  he  desired  to  claim 
liability  thereunder ;  and  it  follows  that  this 
case  does  not  fall  within  the  purview  of  the 
act  of  Congress  of  April  22,  1908. 

This  being  so,  the  plaintiff  was  not  en- 
titled to  recover  any  amount  if  he  was  guilty 
of  any  negligence  which  proximately  con- 
tributed to  cause  his  injuries;  and  it  was 
error  for  the  trial  court  to  take  from  the  de- 
fendant the  defense  of  contributory  negli- 
gence upon  the  condition  Uiat  the  jury,  as 
they  were  authorized  to  do  and  may  tiaye 
done,  determined  that  the  federal  law  was 
applicable. 

For  the  reasons  stated,  this  case  should 
be  reversed  and  remanded  for  anoQier  trial 
in  accord  herewith. 

PBB  CURIAM.   Adopted  In  whole. 


Digitized  by  Google 


1150  '145  PACIFIC 


BIOB  «t  sL  T.  imCBB  et  aL   (No.  0689.) 

(Supreme  Court  of  Oklahoma.    Oct.  13,  1914. 
Application  for  Rehearing  Stricken  from 
the  Files  Feb.  2,  1915.) 

(Syllabva  bp  the  Court.) 

Appeal  aud  Kebob  (|  754*)— Aauamanrs  or 

Ebbob— New  Tbiai>-Deniai« 

Where  plaintiS  in  error  fails  to  assign  as 
error  the  overruling  of  the  motion  for  a  new 
trial  in  the  petition  in  error,  no  Question  la 
properiy  presented  in  tills  eoort  to  review  er- 
rors alleged  to  hsTe  occnrred  in  the  progress 
of  the  trial  in  the  lower  coart,  and  the  appeal 
will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error  Cent.  Dig.  H  8060-3089;  Dec  Dig.  t 
754.*] 

Error  from  District  Court,  Comanclie  Coun- 
ty; J.  T.  Johnson,  Judge. 

Action  between  Jefferson  li.  Bice  and  oth- 
ers and  James  H.  Myera  and  otbers.  Prom 
a  Judgment  in  favor  of  tbe  latter,  the  former 
bring  oTor.  Diamlssed. 

W.  0.  Henderson,  of  Lawton,  for  plalntlfFs 
in  error.  J.  A.  DUCoidafler  and  Stevens  & 
Myers,  all  of  Lawton,  fbr  defendants  In  er- 
ror. 

LOOFBOUBBOW,  J.  Defendants  In  er- 
ror hare  filed  a  motltm  to  dismiss  tbe  appeal 
herein,  for  tbe  following  reasons: 

"(1)  That  no  cause  is  presented  by  tbe  pe- 
tition in  error  and  record  thereto  attached, 
which  is  entitled  to  be  reviewed  on  appeal ;  (2) 
tbat  the  first  assignment  of  error  cannot  he 
considered  in  tbe  state  of  tbe  record  and  petition 
la  error,  for  the  reason  that  the  plaintiff  in 
error  has  not  assigned  the  overroUng  of  the  mo- 
tion for  new  trial  as  a  ground  of  error;  <3) 
that  the  second  assignment  of  error  presents 
no  question  for  review  under  th«  state  of  tbe 
record  and  petition  in  error,  for  the  reason  that 
the  overruling  of  the  motion  for  new  trial  of 
plaintiff  in  error  is  not  assigned  as  error." 

The  petition  In  error  sets  out  the  following 
assignments  of  error  on  which  plalnttft  in 
error  relies  for  a  reversal: 

"The  trial  court  erred  in  overruling  and  re- 
fusing tbe  request  and  demand  for  a  jurv  and 
in  denying  to  the  plaintiffs  in  error  a  tnal  by 
Jury  in  this  cause,  which  ruling  of  the  court 
was  excepted  to  by  the  plaintiffs  in  error  and 
exception  allowed,  because  this  cause  presented 
an  issue  of  fact  as  shown  by  the  pleadings  and 
evidence  produced  and  plaiotiffs  in  error  were 
entitled  under  the  Constitution  and  laws  of  this 
state  to  have  such  disputed  guestionH  tried  hy 
a  jury  upon  demand  being  made  for  a  jury  trial. 

"(2)  The  trial  court  erred  in  rendering  judg- 
ment for  the  defendants  because  the  great  pre- 
ponderance of  the  testimony  showed  that  tbe 
plaintiffs  executed  the  Inetniment  under  which 
defendants  claimed  title  to  the  land  in  contro- 
versy, believing  tbe  same  to  be  a  mortjiase  to 
secure  a  loan  of  $200,  which  belief  was  induced 
by  the  false  repreRcntatlons  of  Jas.  H.  Myers 
and  bis  agents  and  attorney  who  procured  tbe 
purported  deed,  and  also  because  the  testimony 
showed  without  contradiction  that  the  pretend- 
ed contract  was  executed  to  defraud  plaintiffs, 
and  was  never  carried  out  by  defendant  Myers 
and  that  there  was  no  consideration  whatsoever 
for  said  pretended  deed.  The  Judgment  of  tbe 
court  was  contrary  to  the  evidence,  and  contrary 
to  the  law,  and  should  have  been  for  the  plain- 
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tiffs  In  enort  and  said  verdlet  and  iadgm«it  of 
the  court  la  whcAy  nnsiqwortsd  by  the  evi- 
dence." 

An  examination  of  the  record  discloses 
that  there  was  a  motion  for  new  trial  filed 
and  overruled,  and  to  which  action  of  the 
court  In  overruling  the  same  exceptions  were 
saved,  but  it  wlU  be  noticed  that  the  plaintiff 
la  error  fails  to  assign  as  error  in  his  peti- 
tion in  error  the  overmUng  of  the  motion  for 
new  trial. 

It  is  a  well  established  rale  In  this  court 
that,  where  the  plaintiff  in  error  fails  to  as- 
sign as  error  the  overruling  of  a  motion  for 
a  new  trial  In  his  petition  In  error,  no  ques- 
tion is  properly  presented  in  the  Supreme 
Court  to  review  errors  alleged  to  have  oc- 
curred during  the  progress  of  the  trial  in 
the  lower  court.  See  McDonald  et  al.  v.  Wil- 
son, 29  OkL  309,  116  Pac.  920;  Cox  v.  La- 
vine,  29  Okl.  312,  lie  Pac  920;  Klmbriel  v. 
Montgomery,  28  Okl.  743,  115  Pac.  1013; 
Whlteacre  v.  Nichols,  17  OkL  387,  87  Pac. 
865;  Martin  et  aL  v.  Gassert,  17  OkL  177.  87 
Pac.  586;  Meyer  v.  James,  29  OkL  7,  115  Paa 
1016. 

The  plaintiffs  in  error  therefore  having 
failed  to  assign  or  specify  aa  error  the  ac- 
tion of  the  court  In  overruling  the  motion 
for  a  new  trial,  and,  as  the  emws  assigned 
and  specified  are  predicated  upon  alleged  er- 
rors occurring  at  tbe  trial,  there  is  nothing 
properly  before  this  court  for  review. 

The  appeal  is  therefore  dismissed.  All  the 
Justices  concur. 


LB)  FOBOB  et  aL  V.  8HIHLBY  &  TOUNO. 
(No.  6488.) 

(Supreme  Court  of  Oklahoma.   Nov.  17,  1914. 
ApplteatitHi  for  Behearing  Stricbai 
turn  the  Flics        2.  1815^ 

(BtfUabiu  by  the  Court.) 

AmtAL  AlfD  Bbkob  (I  336*)— PjjmES— Dis- 
iaS8AI» 

Where  one  of  plaintiffs  In  error  fails  to 
join  in  asking  the  court  to  grant  a  new  trial, 
and  be  did  not  consent  to  be  made  a  plaintiff 
in  error,  and  was  not  made  a  party  defendant 
in  error,  and  has  not  been  served  with  case- 
made  on  appeal,  and  no  summons  in  error  has 
been  issued  and  served  upon  him,  and  it  ap- 
pears that  bis  interests  would  be  affected  oj 
a  reversal  or  modification  of  the  Judgment,  the 
appeal  will  be  dismissed  for  want  u  necessary 
parties. 

[Ed.  VtiOBj—Vae  ether  eumm,  aee  Appeal  and 
Error.  Cent  Dig.  H  1868-1876;  Dec.  Dig.  | 

336.»J 

Error  from  County  Court,  Pawnee  Gonnty ; 
Geo.  B.  Merrltt,  Judge. 

Action  between  J.  A.  Le  Force  and  an- 
other and  Shirley  &  Tormg.  From  the  Judg- 
ment, the  parties  first  mentioned  bring  er- 
ror. Dismissed. 

F.  M.  Smith,  of  Tinita,  for  plaintiffs  in  ei^ 
ror.  Hayes  &  Cleeton,  of  Otsreland,  for  d» 
fradants  in  error. 
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BIDDLO,  X  Jn^cmait  wu  xendsnd  In 
tin  conrt  b61ow  agalnat  piaintlfflB  In  error 
Jointly.  Plalntlfl  In  enor  Le  Foxce  filed  bis 
separate  motitni  for  new  trial,  and  did  not 
Join  as  e  party  thereto  plalntlfl  In  error 
Phtips,  and  Pb^ps  made  no  farther  appear- 
ance In  court  after  the  rendition  of  the 
Judgment  Plaintiff  tn  error  Le  Force  has 
filed  his  petltlim  in  error  in  this  court,  with 
original  case-made  attached-  Motion  has 
been  filed  to  dismiss  the  appeal,  for  want  of 
necessary  parties.  From  the  affidavit  of 
Phelps  attached  to  said  motion,  it  appears 
that  he  was  satisfied  with  the  jadgment  of 
the  trial  court,  and  has  not  authorized  any 
one  to  represent  him  in  the  appeal  of  said 
canse;  that  he  has  not  been  served  with 
case-made  or  with  snmmona  In  error;  and 
that  he  has  not, been  made  a  party  defendant 
In  error.  It  Is  a  well-settled  rule  of  this 
court  that  where  all  parties  to  a  Joint  Judg- 
ment are  not  made  parties  to  the  appeal, 
and  It  aflSnnatively  appears  that  their  rights 
or  interests  will  be  affected  by  a  reversal 
or  modification  of  the  Judgment,  the  appeal 
will  be  dismissed  for  want  of  necessary  par- 
ties. Strange  v.  Crismon,  22  OkL  841,  98 
Pac.  937;  Continental  Gin  Co.  v.  Huff,  2B 
Okl.  798,  108  Pac.  369;  Welsbender  et  al.  v. 
School  District  No.  26,  24  Okl.  173,  103  Pac. 
639. 

The  appeal  la  therefore  dlsmlased.  All  ttie 
JFostlces  ccmcnr. 


WILLIAMS  T.  PtmOELL  et  al 
PUBCELL  et  al.  t.  WILLIAMS  et  fil 
(Nos.  4181,  4490.) 
(Bvpreme  Court  of  OUahoma.   Dsc.  22,  1914. 
Behearing  Denied  Peb.  2,  1915.) 

(BvUdtwa  bv  the  Court.} 

L  MoBTCtAOKB  <|8  82.  91,  1S9,  882,  694*)— Ab- 
BOLOTB  Deed  as  Mobtgaqi—Rcoobd— Fob»- 
OLOsnRB—FoRVKmntB— Rkdkicption. 

An  instroment  porportiDg  to  be  an  ab< 
•(date  conveyance  of  real  estate,  but  intended 
to  be  defeaaible  or  as  a  secarity  for  the  pay- 
ment of  money.  Is  deemed  a  mortgage,  and  must 
be  recorded  and  foreclosed  as  such. 

(a)  The  holder  of  a  deed  absolute,  taken  as  a 
security  for  a  debt,  can  only  acquire  title  by  a 
foreclosore  of  his  mortgage,  and  any  agreement 
of  forfeiture  is  void. 

(b)  Any  person  having  an  interest  In  the  mort- 
gaged real  estate  may  redeem  from  such  deed. 

[Ed.  Note.— For  other  cases,  see  Morteases, 
Cent.  DIk.  H  «>-«e,  84-94, 20i,  202,  278.  1147, 
170»-mi ;  Dec  Dig.  f  J  8^,  91, 139,  382.  594.^ 

For  other  definltifmB,  see  Words  and  Phrases, 
First  and  Second  Series,  Mortgage.] 

2.  Tbndob  Ann  Pubohasbb  (|  229*)— fu-Bz- 
lanNQ  Dbbd~Noticb  to  Pukchaseb. 

WQliams,  to  secure  pnyment  of  money,  exe- 
cuted deed  to  Pearce;  Williams  remaining  in 
possession,  by  tenants,  receiving  the.  rents  and 
profits.  PuTcell  knew  the  facts;  Goodwin  did 
not ;  but  they  went  to  Pearce  and  obtained  deed 
to  the  land,  payine^therefor  ^,000.  Goodwin 
furnished  f  1,200;  rurcell  being  named  ss  the 
rrantee  in  the  deed,  but  Ooodwin  in  ta.et  own- 
ing a  half  Interest.    Held,  that  both  Goodwin 


and  Parcall  aie  durgeaUs  with  notice  of  Wil- 
liams* title,  and  that  the  deed  from  Pearce  to 
Purcell  should  be  treated  as  an  assiEumeut  of 
the  mortgage  rights  of  Pearce. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Omt  Dig.  0  477-494;  Dec.  Dig.  S 
229.*] 

8.  EsioPFKL  (if  68,  97*)— Eeqtjisites— Good 

Faith— Chanob  of  Postttoh. 

Bstoppels  operate  only  between  parties  and 
privies,  and  the  party  who  pleads  an  estoppel 
must  be  one  who  has,  In  good  faith,  been  misled 
to  hia  Injury. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
^nU  Dig.  |§  144,  146,  289;  Dec.  Dig.  U  5S, 

Error  from  District  Court,  Pawnee  Coun- 
ty; L,  M.  Foe,  Judge. 

Action  by  H.  W.  WilUanu  agalnat  Btiwcca 
J.  Purc^  and  otben.  From  a  Jndgmrat  in 
favor  of  idalntUC  WUllama  against  defendant 
FlOTE  n.  Pearce,  Bebeoca  J.  PurceU  and  oth- 
ers bring  error,  ana,  from  a  Jndgmoit  In 
favor  of  the  administrators  and  heirs  of 
Pniodl,  WUllaniB  brings  error.  Consolidat- 
ed. Affirmed  In  part,  and  reversed  and  ren- 
dered In  part 

E.  M.  Clark,  of  Pawnee,  and  Wm.  Blake, 
of  Tulsa,  for  plaintiff  In  error  Wllliama. 
Biddlson  &  Campbell,  of  Tulsa,  John  M. 
Hayes,  of  Cleveland,  and  Devereux  &  Hll- 
dreth,  of  Gothrie,  for  defendants  in  error 
Purcell  and  others.  Gilbert  M.  Gander,  of 
CoffefTllle,  Ean.,  for  defendant  In  error 
Pearce. 

LOOFBOURKOW,  J.  This  action  was 
commenced  in  the  district  court  of  Pawnee 
oonnty,  Okl.,  by  H.  W.  Wllliama,  as  plaintiff, 
against  FKnra  B.  Pearce.  defendant  to  re- 
cover an  tmdlvlded  one-tblrd  Interest  in  80 
acres  of  land  situated  In  said  county.  The 
plaintut  Is  an  attorney  at  law  and  had  been 
personally  acquainted  with  the  defendant  for 
a  number  of  years,  during  which  time  he 
had  been  her  neighbor,  frl^,  and  legal  ad- 
viser. She  had,  from  time  to  time,  loaned 
him  money,  and  on  the  8th  day  of  March, 
1909,  plalntlfl  executed  a  deed  to  the  de- 
fendant to  all  of  bla  right,  title,  and  Interest 
in  and  to  an  undivided  one-third  Interest 
In  and  to  said  80  acres  of  land ;  the  Instru- 
ment being,  on  Its  face,  a  warranty  deed,  but 
in  hia  petition  plalntlfl  claims  that  the  same 
was  In  fact  given  as  security  for  the  pay- 
ment of  a  debt  he  owed  the  defendant,  and 
that  mdi  instrument  was,  In  fact,  a  mort- 
gage. The  deed  was  executed  March  8, 1009, 
and  a  few  days  thereafter  delivered  to  the 
defendant.  In  March,  1911,  the  defendant 
Pearce  executed  a  deed  to  the  same  tract  of 
land  to  W.  M.  Purcell  fmr  a  consideration  of 
$2,000.  G.  W,  Goodwin  gave  his  check  for 
$1,250  to  Purcell,  which  was  given  to  the  de- 
fendant Pearce,  and  Pearce  took  a  mortgage 
for  $7S0  for  the  balance  of  the  purchase 
price.  Thereafter,  and  before  the  commence- 
ment of  this  action,  Purcell  died,  and  his 
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helm  and  admlnlstnton  ud  O.  W.  Good- 
win intervened  In  said  cause.  tJpMi  a  trial 
of  the  Issues  joined,  the  coort  rendered  his 
flndingB  of  fact  and  concHualona  of  law  and 
entered  Jadgment  In  favor  of  WlUlams 
against  Pearce,  decreeing  the  deed  from  Wil- 
liams to  Pearce  to  be  a  mortgage,  and  ren- 
dered Jndfiment  against  Pearce  in  fitvor  of 
Williams  for  the  snm  of  $1^47^  The 
court  found  that  Goodwin  was  an  innocent 
Vordiaser  for  value  and  without  notice,  and 
that  Pnrcell  held  in  trust  for  Goodwin  oue- 
half  of  the  land  so  purchased,  and  that,  as 
between  Williams  and  Pnrcell,  Williams 
had,  by  letter,  advised  Porcell  that  defendant 
Pearoe  had  authority  and  power  to  sell  and 
dlEQKMe  of  the  land,  and  that  WlUlams  was 
estopped  from  maintaining  an  action  to  set 
aside  said  conveyance  betwem  his  grantee 
Pearoe  and  the  defendant  Purcell.  From  the 
judgment  In  favor  of  Williams  against 
Pearce,  the  Intervoiers  Joined  Pearce  as 
plaintlffa  In  error  and  appeal;  fliat  case  be- 
ing numbned  4498  in  this  court  Vrom  the 
Judgment  in  favor  c£  the  administrator  and 
heirs  of  Porcell,  and  Goodwin.  H.  W.  Wil- 
liams uipeals;  that  case  being  numbered 
4181  In  this  court— the  cases  being  consoli- 
dated. 

The  record  In  No.  4496  contains  nine  as- 
signments of  error  by  the  plaintiff  in  error 
Pearce;  the  first  btfng  error  In  overruling 
motI<m  to  make  petition  more  definite  and 
certain.  On  the  trial  of  the  case  the  matter 
complained  of  was  thorou^Uy  deveU^wd,  and 
it  does  not  appear  that  Oie  plaintiff  in  error 
was  materially  prejudiced  by  the  ruling  of 
the  court 

The  second  assignment  is  error  in  overrul- 
li^  the  demurrer  to  the  petltttm.  There  is 
no  merit  in  that  contention,  as  the  petition 
states  a  cause  ot  actlrai. 

The  third  and  fourth  assignments  of  errcff 
are  so  general  as  not  to  point  out  the  real 
error  complained  of,  and  the  same  are  too 
general  and  indefinite  to  present  a  question 
for  review. 

The  fifth  assignment  allies  error  in  over- 
ruling t3£e  demurrer  of  the  defendant  Pearce 
to  the  evldotce  d  the  plaintiff  WlUlams. 
This  ruling  was  correct 

The  remaining  assignments  may  properly 
be  grouped  and  determined  in  ascertaining 
whether  or  not  the  record  discloses  evidence 
reasonably  tending  to  support  the  findings 
and  Judgment  of  the  trial  court  and  the  first 
proposition  to  be  determined  Is  whether  or 
not  the  deed  given  by  WUUams  to  Pearce  was 
intended  as  a  deed  or  a  mortgage. 

BoUi  Pearoe  and  WiUiams  testified  on  the 
trial  of  the  cause,  and  a  number  of  letters 
wbkli  passed  from  one  to  tiie  other  were 
offered  in  evidence,  ^ese  letters  were  writ- 
ten at  a  time  when  the  relations  of  the  par- 
ties were  friendly  and  before  ai^  controver- 
sy arose,  and  therefore  ought  to  afford  very 
satisfactory  evidence  as  to  how  each  re- 
garded th»  character  of  the  Instrument  The 
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deed  waii  executed  Uardi  8,  1909.  On  June 
IS,  1909,  WiUiams  wrote  a  letter  to  Hra. 
Pearce,  In  substance  as  follows: 

"My  Dear  Friend:  I  received  yonr  letter 
this  morning  and  will  answer  now.  I  am 
sorry  to  bear  that  everything  seems  to  go 
wrong  and  that  yon  are  disoonraced.  •  «  • 
I  wiU  try  and  get  along  out  here  some  way 
until  I  can  sell  that  cm  land  or  else  some- 
thing else  In  Oklahoma.  If  yon  go  to  Okla. 
yon  »  to  Tulsa  and  see  B.  U.  Riese,  he  baa 
the  oil  lease  on  that  land  and  he  knows  that 
my  share  in  the  land  is  very  cheap  at  $1,000.00 
and  maybe  he  can  find  a  buyer  at  that  iwice 
and  you  can  make  die  deed  rigbt  there  then 
you  would  have  the  money  to  buy  out  a  rxhu- 
bouse.  *  *  *  I  don't  suppose  anyone 
with  a  rooming  house  would  trade  for  oil  land 
but  you  can  try  it.  •  •  ♦  Too  said  you  suit 
some  money.  Now  I  don't  want  you  to  rob 
yourself  or  the  sbrls  or  «et  into  any  tight  place 
for  money  so  if  there  Is  any  dancer  of  that 

don't  send  the    and  I  will  get  along 

some  way." 

On  September  24,  1909,  WllUama  again 
wrote  Mrs.  Pearce  from  Olovis^  N.  H.  la 
the  letter  he  states: 

"Say  about  that  oU  land.  I  send  you  Pur- 
cell's  letter.  He  wants  to  buy  my  interest.  I 
told  him  before  yon  know  I  had  sold  it  and 
it  is  yours  so  you  tell  him  the  same  and  go 
ahead  and  sell  It  to  him  and  make  the  deed  or 
I  can  make  it  out  here  and  send  It  to  yon  and 
he  can  meet  yon  in  Jennings  and  pay  yon 
the  money  and  price  it  at  $1,100.00  and  I 
think  he  will  take  It  at  that  price.  I  win 
write  him  today  and  tell  him  you  gave  me 
Sl.OOO.OO  and  you  have  got  to  bare  $100.00 
for  interest  and  that  I  don't  think  you  will  sell 
for  any  len.  He  lives  six  mUes  S.  E.  of  Cleve- 
land. Yon  write  him  and  make  him  this  of- 
fer and  you  will  hear  from  him  right  away 
I  think.  Don't  teU  anyone  that  any  of  the 
money  is  coming  to  me  but  that  you  paid  for 
it  in  full  and  all  die  $1,100.00  is  yours.  He 
says  in  his  letter  be  wants  to  sell  to  you  but 
that  is  a  sham.  I  know  him  and  know  by  Us 
letter  he  wanta  to  buy  and  not  sdL  Be  is 
pretty  smooth." 

On  October  19,  1900,  WUUams  again  wrote 
Mrs.  Pearce  from  Olovls,  N.  M..  as  follows: 

"My  Dear  Friend:  I  received  your  letter  a 
few  days  ago  and  riad  to  know  yon  are  get- 
ting settled  down.  I  read  Pnrcellv  letter  and 
I  think  be  wants  to  buy  that  land  and  wiU 
pay  the  $1,100.00  for  it  when  he  sees  be  can't 
get  It  for  less.  He  is  a  smooth  sdiemer.  I 
know  him  well.  We  wUl  not  write  faba  any 
more  and  I  think  inside  <^  a  month  or  so  yon 
will  hear  from  him  again.  About  the  taxes  I 
paid  Pnrcell  the  money  tor  the  first  half  of 
1908  tezea  before  I  left,  so  there  is  mly  the 
last  half  of  1908  to  be  paid  as  this  year  1909 
tezes  are  not  due  yet  I  will  write  him  to  pay 
it  and  send  me  the  amount  and  I  wiU  pay  him. 
I  am  getting  business  started  op  some  and 
think  I  wiU  make  it  here  aU  right  Keep  me 
posted  on  the  land  deal  if  he  wntas  any  more." 

On  December  29,  1909,  Williams  again 
wrote  Mrs.  Pearoe  ttam  Clovla.  In  the  let- 
ter he  stetes: 

"I  wrote  to  BiU  Parcell  abont  that  land 
and  told  faim  to  let  me  know  what  taxes  he 
has  paid  but  I  havn't  heard  from  him  yet" 

On  January  22, 1910,  WUUams  again  wrote 
Mrs.  Pearce  from  Olovis,  N.  M,  In  this  lotr 
ter  he  states: 

"Say  about  that  oil  land.  I  haven't  heard 
from  PurceU  and  I  guess  h«  thinks  he  wlU 
get  it  for  much  less  than  It  li  worth.  So  I 
would  rather  yon  woold  take  it  for  what  I 
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«we  70a.  I  woald  ratiwr  do  that  tiian  to  atH 
to  him  for  a  $1,000.00  aa  I  know  all  aboat  the 

ofl  busioeBS  and  oU  lands  and  when  they  quit 
flading  big  new  oil  fields  then  oil  will  get 
scarce  in  a  year  or  two  and  then  it  wUl  sell 
for  several  tboasand  dollars  with  many  buyers 
afttr  it  The  whole  80  is  Kood  oil  land  with 
one  well  drilled  on  the  poorest  comer.  I 
know  there  la  lots  of  oil  wella  that  soon  pl&y 
«Dt  and  don't  amotint  to  anything  bnt  this  case 
is  different.  When  the  price  of  oil  gets  better 
wells  will  be  drilled  all  over  it  and  will  bring 
an  income  of  $100.00  a  month.  This  one  well 
pays  $5.00  a  month  a  piece  at  85c  a  harrel. 
If  yon  want  to  do  this  I  will  make  out  the 
papers  to  yon  so  yon  will  draw  tha  money 
fw  the  ijO.^ 

On  June  15,  1910,  Williams  agatai  wrote 
Pearee  from  Clovla)  in  part: 

'*Write  and  let  me  know  what  kind  nt  a  trade 
yon  can  make  on  that  oil  land." 

On  September  26,  1910,  Mrs.  Pearce  wrote 
to  Williams,  tnm  CoffeyvlUe,  San.,  a  nice, 
friendly  letter.   In  the  letter  she  states: 

*TIow  are  money  matters  with  you.  I  am 
needing  some  pretty  bad.  Would  like  to  buy 
some  stock  as  we  have  lots  Of  feed  and  will 
have  plenty  of  pasture." 

On  October  14,  1910,  lfr&  Pearce  again 
wrote  WUUams,  tsom  G<rffeyTilIe,  Ean.;  the 
letter  being  friendly  In  character  and  dla- 
CDSslng  her  business  matters.  In  the  letter 
she  also  states: 

"I  think  if  Purcell  will  give  eight  hundred 
doUars  for  that  oil  land  you  better  let  him  have 
it.  I  will  take  eight  hundred  and  call  us 
square  if  you  sell  it  right  away  for  I  need  my 
money.  This  finds  us  all  welL  Hoiduf  you 
are  the  same." 

On  December  11,  1910,  Williams  again 
wrote  Mrs.  Pearce  from  Glovls,  V.  M.,  as  fid- 
lows: 

"My  Dear  Friend:  I  received  your  letter 
some  time  ago  and  have  waited  answering  to 
see  if  I  coold  find  a  buyer  for  tiie  land.  I 
sold  that  U  interest  in  that  other  80  acres  I 
told  you  abont  that  I  hadn't  paid  for.  Sold 
tt  for  $375.00.  That  paid  the  debt  in  full  and 
all  the  interest.  It  was  nothing  hut  a  rock 
pile  no  good  for  anything  but  a  diance  for  oil 
and  th^  are  gettltv  oH  fever  agidn  at  Cleve- 
land. Have  struck  two  600  barrel  wells  in  a 
deep  2,S00-foot  sand,  two  miles  northeast  of 
our  land  and  they  are  drilling  closer  now  and 
If  that  deep  oil  ia  on  our  land  and  it  looks 
very  favorsble  it  will  be  very  valuable  as  it  is 
a  good  thing  even  in  the  1,800-foot  sand,  aa  we 
have  it  now.  Jim  Devins  an  oil  man  at  Tulaa 
gave  me  this  news  in  a  letter  yesterday,  I 
wrote  Bill  Purcell  some  time  ago  to  find  out 
the  conditions  there  bnt  he  hasn't  anawered 
it  and  I  am  writing*  him  again  today.  I  think 
be  is  scheming  to  get  hold  of  our  land  for  a 
little  of  nothiug  compared  to  what  it  is  worth. 
Am  also  going  to  write  to  other  parties  at 
Cleveland  to  see  what  I  can  find  out  and  let 
you  know." 

On  December  28.  1910,  Mrs.  Pearce  wrote 
Williams  tram  Ooffeyville,  Kan.  Tbe  letter 
reads  In  part: 

"Friend  Bert:  I  reodved  your  letter  several 
days  a«o.  •  •  •  Well  I  was  in  hopes  you 
would  of  sold  that  oil  land  for  I  am  m  need 
of  my  money.  We  have  been  putting  in  a 
levee  here  on  the  creek.  Cost  us  a  great  deal 
more  than  we  expected.  •  •  •  For  as  that 
oil  land  being  getting  higher  I  think  that  will 
be  a  long  time.  What  is  Purcell'e  initials? 
X  might  go  down  there  some  time  before  long. 
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If  I  should  I  would  try  and  see  him.  If  you 
woold  send  me  60  or  a  nnndred  doUars  I  could 
get  along  without  borrowing  any  more.  If 
yoa  can't  send  it  all  at  once  send  it  as  you 
can.  •  •  •  Don't  forget  to  tell  me  Purcell's 
given  name.  I  will  try  these  real  estate  men 
again  on  a  trade.  How  much  does  the  well 
bring  yon  a  month?** 

On  Jannarr  2,  1911,  Williams  again  wrote 
Mrs.  Pearce  from  Olovls,  N.  H.,  as  follows: 

"My  Dear  Friend:  I  wrote  Bill  Purcell  a 
few  days  ago  abont  the  oil  business  and  got  his 
letter  yesterday  and  I  send  it  to  you.  You 
see  by  thia  letter  that  things  are  looking  good 
there  again.  He  wants  your  name  so  I.  will 
write  him  and  tell  him  where  to  write  you. 
These  big  500  barrel  wells  he  writes  about 
are  three  miles  northeast  and  the  500  barrel 
wella  3  miles  southwest  of  our  land  so  you  see 
we  are  right  halfway  between.  These  wells 
are  tbe  2,200-foot  and  we  already  have  the  oil 
and  1300  feet  Tbe  excitement  U  getting  high 
there  and  we  will  soon  have  some  big  offers 
on  the  land  as  we  are  right  between  tbe  big 
wells  we  are  sure  of  big  wells  ourselves." 

On  March  13.  1911,  Williams  again  wrote 
Mrs.  Pearce;  the  portion  of  the  letter  offered 
In  eTldence  being  as  follows: 

"  *  *  *  A  mortgage  on  it  to  secure  him. 
After  I  get  the  quitclaim  deed  back  from  you 
and  as  soon  as  i  hear  from  him  and  he  says 
he  will  let  me  have  the  money  I  will  let  you 
know  and  we  can  all  meet  at  Cleveland  or 
Jennings  and  fix  up  the  papers  and  get  your 
money.  It  will  likely  be  two  weeks  before  t 
get  matters  fixed  so  when  I  come  there  will  be 
no  delay.  I  will  get  my  huaiuess  shaped  up 
here  so  I  can  stay  a  month  or  so  when  I  come 
and  will  go  with  you  back  to  Coffeyville.  You 
spoke  about  them  wanting  a  lease  on  your 
land.  Yon  mustn't  let  them  liave  It  unless 
they  want  to  pay  pre^  well  for  it  Will 
close  for  this  time.  Write  me  and  let  me 
know  if  yon  can  come  to  Cleveland  when  you 
hear  from  me.** 

On  March  10,  1911,  Mrs.  Pearee  wrote  to 

Williams,  in  part,  aa  fi^ows: 

"Friend  Bert:  I  have  just  got  home  from 
Jennings.  Been  down  there  to  see  about  leas- 
ing when  I  got  home  found  two  letters  from 
you.  WhOe  down  saw  in  a  paper  Pawnee  pa; 
per  that  there  was  a  drilling  machine  on  your 
land  just  started  a  well.  On  I  tell  yon  there 
is  lots  of  new  wella  all  the  way  from  Coffey- 
ville to  Cleveland.  I  think  X  have  tbe  item  in 
a  paper.  I  will  see  if  I  can  find  it  will  In- 
dose  it" 

The  remainder  of  the  letter  deals  with  per- 
sonal matters,  except  the  following  post- 
script: 

"I  learned  a  little  more  about  the  man  that 
was  here  to  see  about  your  land.  He  Is  a  con- 
tractor for  some  oil  company.  Yes  I  will  Rtand- 
them  off  on  the  land  until  you  can  come  and  at- 
tend to  it" 

On  March  15, 1911,  Mrs.  Pearce  wrote  Wil- 
liams, evidently  in  response  to  tbe  letter  of 
March  13.  1911.  as  follows: 

"Friend  Bert:  I  just  received  your  letter. 
If  nothing  turns  up  more  than  I  expect  I  couU 
come.  I  expect  Bonnie  before  long  and  Jim 
is  in  town.  Don't  think  he  is  able  to  work. 
Yon  could  send  the  mone^  and  deed  to  th* 
American  State  Bank  here  m  Coffeyville  and  1 
could  sign  the  deed  and  return  you  the  deed 
by  return  mall.  I  don't  expect  Bonnie  will  be 
able  to  do  much  and  I  am  boarding  some  gas 
men.  If  they  should  still  be  here  It  would  be 
hard  for  me  to  get  away  but  If  you  cant  arnuvia 
it  that  way  I  wilt  come  to  Cleveland." 
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On  the  2l8t  day  of  Marcb,  Hn. 
Feaire  ezeeated  warranty  deed  to  the  land 
In  (xHitroversy  to  Parcell*  and  on  the  same 
day  wrote  WiUlamB  the  following  postal 
card: 

"I  havel  Bold  the  land.  Cotdd  not  aflbrd  to 
take  any  chancea  any  more  as  the  taxes  have 
not  been  paid  and  a  law  suit  agfunat  it 

"Mrs.  F.  B.  Peaice." 

On  March  23,  1911,  Williams  sent  Ur& 
Pea  roe  the  following  telegram: 

"Toar  card  received.  Stop  the  valft  Win 
start  there  tomorrow." 

The  foregoing  letters  clearly  show  that  the 
parties  regarded  the  deed  simply  as  security. 
If  this  had  not  been  the  common  imdezstand- 
Ing  of  Mrs.  Pearce  and  Williams  when  he 
wrote  the  letter  of  S^tember  24,  1009,  Mra 
Pearce  would)  In  all  probability,  have  Indi- 
cated to  Williams,  In  no  an(»Ttaln  terms, 
that  the  land  was  heis  and  that  he  had  no 
Interest  In  it  In  the  letter  of  January  22, 
1910,  Williams  states: 

"I  would  rather  yon  would  take  it  for  what 
I  owe  you.  I  would  rather  do  that  than  to 
sell  to  him  [Purcell]  for  a  $1,000.00,"  etc. 

That  was  not  even  an  offer,  at  most  a 
mere  soggestion,  and  there  is  no  evidence 
that  Mrs.  Pearce  ever  acted  upon  the  sug- 
gestion and  proposed  to  accept  the  land  in 
lieu  of  the  money  that  Williams  owed  her. 
In  the  letter  of  October  14,  1910,  she  recom- 
mends that  the  land  be  sold  to  Purcell  for 
(800,  and  states: 

"I  will  take  $800.00  and  call  ub  square  If 
you  Bell  it  right  away,  for  I  need  the  money." 

[1]  In  the  flndlng  of  the  trial  court  that 
the  deed  from  Williams  to  Pearce  sbonld  be 
treated  and  considered  as  a  mortgage  there 
Is  no  error.  See  Krauss  v.  Potts,  38  Okl. 
674,  135  Pac.  362 ;  Wagg  r.  Herbert,  19  Okl. 
626,  92  Pac.  260 ;  Balduff  t.  Griswold,  9  Okl. 
438,  60  Pac.  223;  Welseham  v.  Hocker,  7 
OkL  260,  66  Pac  464. 

The  court  rendered  Judgment  in  favor  of 
Williams  against  Mrs.  Pearce  for  $1,147.46, 
the  amount  remaining  In  her  hands  after 
satisfying  the  Indebtedness  due  from  Wil- 
liams to  Mrs.  Pearce. 

It  Is  contended  by  counsel  for  Mrs.  Pearce 
that  she  should  recover  from  Williams  the 
further  sum  of  $200,  the  expense  of  a  trip 
made  by  her  to  Arizona.  In  her  answer  It 
Is  alleged  and  the  record  shows  that  In  the 
course  of  their  correspondence,  Williams  per- 
suaded Mra  Pearce  to  make  a  trip  to  Ari- 
Bona,  and  suggested,  as  she  contends,  that 
she  and  her  three  children  could  each  file 
upon  320  acres  of  land.  She  made  the  trip 
to  Arizona,  but  the  country  did  not  suit  her» 
and  she  contends  that  she  could  only  file 
her  children  on  160  acres  of  land  each,  and 
the  expense  of  this  trip  to  her  was  $200. 
But  this  contention  was  properly  ignored  by 
the  trial  court  for  the  reason  that  the  proof 
does  not  establish  a  cause  of  actlcm  agatost 
Williams  as  to  this  item. 

8ha  farther  coatends  that  at  tme  time  die 


discounted  seme  notes  In  order  to  secure 
money  to  loan  ^niliains,  and  that  by  leaaoii 
thereof  she  lost  tlie  warn  of  $36,  and  that 
WlUlams  ahoold  be  charged  with  the  amount 
of  this  dlKoont  The  court  f oand  that,  by 
reason  of  the  confidential  relations  existing 
between  Williams  and  Mrs.  Pearce,  WiUlams 
owed  her  the  highest  degree  of  good  lUth  in 
dealing  with  her ;  that,  inasmuch  as  he  did 
not  execute  his  note  or  any  other  eridoioe 
covering  the  amount  of  his  Indebtedness  to 
her  or  fix  a  time  within  which  the  same  was 
to  repaid,  he  is  goUty  (tf  bad  faith  as  a 
oonfldential  ^vlser;  and  Uiat,  bad  these 
loans  been  made  by  her  to  a  third  persw,  he 
wonld  undoubtedly  hare  advised  her  to  take 
notes  bearing  the  l^^al  rate  of  Interest  and 
fixing  the  time  of  payment  bat,  as  he  did 
not  do  so,  that  he  shonld  be  required  to  pay, 
not  only  the  principal,  bat  in  addltl<m  ther^ 
to,  Interest  at  the  rate  of  10  per  c^t,  and  as 
10  per  cent  Is  the  maximum  rate  which 
could  have  been  exacted,  and  she  has  receiv- 
ed that  rate  upon  the  entire  amount  of  the 
indebtedness,  the  $86  Item  la  thereby  com- 
pensated. 

As  to  the  status  of  Purcell  and  Goodwin, 
the  instrument  from  Williams  to  Pearce  be- 
ing on  its  face  a  deed  but  in  fact  as  between 
them  a  mortgage,  on  the  day  that  Williams 
wrote  the  letter  to  Mrs.  Pearce,  dated  Sep- 
tember 24,  1900,  he  wrote  the  following  let- 
ter to  Pnroell: 

"Dear  Bill:  I  reed  your  letter  a  few  days 
ago,  and  was  glad  to  hear  from  you  and  to 
know  you  are  well  and  happy  and  buying  more 
land.  Sorry  to  bear  of  poor  old  Paulus  in  such 
a  plight  I  came  here  the  last  of  July.  Arizona 
is  a  poor  country  to  go  to  now  as  everything  is 
copper  and  the  copper  busincBs  la  In  worse 
shape  than  the  oil  buainesa.  This  la  a  booming 
railroad  town  and  a  good  farmtng  eoontry; 
thM^  raise  all  Unds  of  crops  here  Better  than 
Okb.  this  year  I  guess.  The  woman  I  sold  my 
Warren  interest  to  is  Mrs.  F.  E.  Pearce  of  Jea- 
ningB,  Okla.  Tou  can  write  her  there.  She  baa 
a  farm  8  miles  west  of  town.  I  wrote  her  today 
and  gaTe  her  your  letter  and  told  her  to  writo 
what  she  woold  take.  She  has  plenty  of  money 
but 'she  only  bought  my  intereat  in  the  place  to 
accommodate  me.  She  don't  know  anything 
about  oil  laad,  so  I  don't  think  stie  would  buy 
any  more  tntraests  in  the  land.  She  gave  me 
$1,000  for  It  and  to  get  10%  Interest  and  smne 
other  expense  she  was  out,  she  will  have  to 

fet  $1,100.00  for  it  and  Bhe  won't  take  any  lesa, 
don't  suppose,  as  I  have  explained  to  her  the 
laud  is  worth  much  more  money  than  tbat 
The  Standard  will  Boon  have  most  of  the  pro- 
ducers froze  out  and  get  the  holdings  then  the 
price  will  Jump.  ThiB  country  ia  like  Okla. 
wae  16  years  ago,  lots  of  people  coming  here 
and  buying  elaiios  and  town  property.  Will 
close. 

"XooKs  truly,  H.  W.  Williams." 

Afterwards  Williams  says  he  wrote  an- 
other letter  to  Purcell,  of  whldk  he  had  no 
cojff,  and  ttiat,  Poroeii  being  dead  at  the 
time  of  the  trial*  tiie  court  pnverly  refused 
to  permit  WlIUaiBis  to  testify  as  to  Its  con- 
tents. But  on  December  30,  1910,  Purcell 
wrote  ^lllams  the  following  letter: 

"H.  W.  Wimams,  Glovis,  N.  H.:  Well  old 
friend  I  received  your  letter  yesterday  and  was 
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truly  ^laA  to  bear  from  you.  It  had  been  to 
long  nnca  I  bad  any  word  from  yon  that  I 
tbougbt  you  had  forgotten  me.  Well  as  to  the 
oil  bUBioeBa  we  have  what  promises  to  be  a  real 
oil  boom  rare  enough.  They  have  a  well  juat 
across  the  river  from  Thomas  that  is  making 
4,000  barrels  every  24  hours  and  they  have  one 
ou  old  man  McNeal's  farm  just  2  miles  straight 
south  of  my  home  place  that  is  said  to  be  mak- 
ing 000  barrels  so  you  see  that  things  are  look- 
ing pretty  good  again.  Nearly  everything  is 
leased  up  again  and  they  are  paying  some  fancy 
prices  for  a  lease.  I  own  the  old  Faulus  farm 
now  and  tbe  neighbors  are  talking  about  it  al- 
ready. Ha,  Hal  Well  I  never  heard  any  more 
from  the  woman  that  you  sold  tbe  Warren  to 
and  I  have  forgotten  her  name  and  address, 
wish  you  would  send  it  to  me.  So  no  more  at 
this  time. 

"Tour  friend.  W.  U.  PnrcdL** 

Ana  <w  Hand!  20,  19U,  Puroell  wrote 
WUllams  tile  followliig  letter: 

"Mr.  H.  W.  WHlIamsj  Clovis,  New  Mex.— 
Ify  Dear  Friend:  I  received  your  letter  Satur- 
day. I  was  not  at  home  when  it  came  so  please 
excuse  tbe  delay.  In  regard  to  the  loan  on  your 
interest  In  the  Warren  (referring  to  tbe  land  in 
controversy)  I  doubt  yoo  being  able  to  raise 
that  much  money  on  it  alone.  Everybody  here 
faaa  a  very  bad  doael  of  cold  feet  just  at  this 
time  on  accoiint  of  m  many  dry  wells  Jost 
drill.  The  Thomas  is  dry  and  the  McFaU  is 
dry  and  tbe  Lucas  is  dry  and  the  Edmunson  is 
dry.  Have  scared  everybody  but  I  still  have 
faith  in  the  Warren  myself  and  will  hav«  until 
it  is  proved  dry.  I  will  buy  yonr  Interest  In 
It  80  that  yon  will  be  able  to  pay  the  woman 
hack  her  money  and  have  a  little  profit  your- 
self, if  that  would  suit  you,  providing  that  would 
suit  yon.  I  bad  tboo^t  au  the  time  that  yon 
had  aold  ontright  but  il  yon  have  not  and  want 
to  consider  a  small  profit  above  tbe  indebtedness 
please  let  me  know  at  once  before  my  £Eiitb  is 
diaken  with  tbe  rest  of  them  for  if  there  is  an- 
other dry  one  or  two  drilled  the  thing  is  all 

"Your  old  friend,  W.  M.  PurceE" 

On  tbe  same  day  this  last  letter  waa  writ- 
ten Purcell  and  Ooodwln  went  to  OoCTey- 
vllie,  Kan.,  to  tray  tiie  land  ot  Hn.  Pearce, 
and  on  the  next  da7  she  ezecated  41ia  deed 

to  Purcell. 

On  the  trial  of  the  caoae  tbe  court  made 
the  following  findings  of  fact: 

"XXI.  That  tbe  said  W.  M.  Purcell.  in  com- 
pany with  G.  W.  Goodwin,  a  codefendant,  the 
day  after  he  addressed  his  letter  to  Williams  in 
which  he  stated  to  Williams  that  be  had  under- 
stood Williams  had  sold  bis  interest  outright, 
went  to  Coffeyville,  Kan.,  where  Uie  defendant 
Pearce  resided,  and  on  the  following  day,  March 
21,  1011,  consummated  a  deal  whereby  they 

Sarcbased  the  interest  of  tbe  defendant  Flora 
I.  Pearce  for  tbe  consideration  of  $2,000. 
"XXII.  That  the  codefendant  Goodwin  ad- 
vanced or  paid  £1,250  of  this  amount,  and  that 
the  defendant  Flora  E.  Pearce  made,  executed, 
and  delivered  the  deed  to  the  land ;  the  same 
being  placed  in  a  CofEeyvllle  bank  until  Good- 
win's check  should  be  honored,  after  which  the 
same  was  forwarded  to  the  grantee,  Wilson  M, 
Purcell. 

"XXIII.  That  tbe  said  G.  W.  Goodwin  was 
the  equitable  owner  of  an  undivided  one-balf 
interest  in  the  interest  purchased  under  said 

deed,  and  that  bis  said  interest  was  held  in 
trust  by  the  said  W.  M.  Purcell  for  his  use  and 
benefit. 

"XXIV.  Tfaat  the  said  G.  W.  Goodwin  bad 
no  notice,  either  actual  or  Cfmstructlve,  that 
tbe  plaintiff  Williams  owned  or  claimed  any 
interest  in  tbe  land  in  controversy. 

"XXT.  That  aaid  W.  M.  PnzeeU  nnderstood 
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or  believed  that  the  plalatilf  waa  daimix«  an 
interest  in  the  land  at  tbe  time  of  the  pur- 
chase from  Pearce." 

And  the  following  conclusions  of  law: 

"I.  As  between  theplaintiff  H.  W.  Williams 
and  the  defendant  Flora  E.  Pearce,  the  deed 
in  controversy  is  to  be  treated  and  considered  as 
a  mortgage;  tbe  plaintiff  having  the  rlgbt  to 
recover  from  the  defendant  Flora  E.  Pearce  all 
snms  of  money  over  and  above  and  in  excess  of 
her  full  amount  of  Indebtedness  due  from  said 
Williams  to  her,  induding  Interest  to  tbe  date 
of  tbe  sale  by  her. 

"II.  That  as  between  Williams  and  the  de- 
fendant G.  W.  Goodwin,  inasmuch  as  said  deed 
was  of  record,  there  was  no  defeasance  clause  of 
record  to  give  constractlve  notice  that  tbe  same 
was  to  be  treated  as  a  mortgage^  and  that  there 
was  no  evidence  to  show  that  aaid  Goodwin  bad 
actual  notice  that  same  was  a  mortgage;  that 
be  advanced  his  money  to  the  amount  of  £1,250 
for  a  half  interest  in  the  land  described  In  the 
deed  of  conv^anoe  from  Flora  E.  Pearce  to 
W.  M.  Purcell ;  that  it  was  understood  between 
Purcell  and  Goodwin  that  he  was  to  have  an 
undivided  half  interest  In  the  land  described  in 
the  deed  of  conveyance  from  Flora  E.  Pearce  to 
W.  M.  Purcell ;  that  he  is  a  bona  fide  innocent 
purchaser  for  value  without  notice;  and  that 
be  is  entitied  to  a  decree  quieting  bis  title  as 
against  tbe  plaintiff  Williams  and  all  othor  par^ 
ties  joined  in  this  snit  in  an  undivided  one- 
Bixtb  interest  In  the  land  In  controversy. 

"III.  As  between  the  plaintiff  Williams  and 
tbe  defendant  W.  M.  Purcell,  that  inasmuch  as 
the  plaintiff  Williams  had  by  letter  advised  the 
said  W.  M.  Purcell  that  he  bad  sold  this  land 
to  tbe  defendant  Flora  E.  Pearce  and  had  ad- 
vised him  to  correspond  with  ber  relative  to  pur- 
chasing tbe  same,  giving  to  him  her  address,  be 
thereby  led  Purcell  to  believe  that  Flora  E, 
Pearce  was  authorized  and  empowered  to  sell 
and  dispose  of  this  land  and  to  fix  tbe  price, 
and  that  having  placed  Purcell  in  this  position, 
there  being  no  evidence  to  show  that  he  bad  re- 
voked ber  power  to  sell  or  that  he  had  notified 
Purcell  that  he  bad  revoked  her  power  to  sell, 
be  is  estopped  from  maintaining  an  action  to  set 
aside  a  conveyance  between  bis  grantee  Flora 
E.  Pearce  and  tiie  said  W.  M.  Purcell,  unless  it 
should  be  disclosed  by  the  evidence  In  the  case 
that  the  said  W.  M.  Purcell  practiced  a  fraud 
upon  the  said  Flora  D.  Pearce  In  the  consum- 
mation and  closing  up  of  the  deal. 

"TV.  That  there  was  no  fraud  practiced  by 
Goodwin  and  Pnrcell  In  closing  up  uie  deal  with 
the  defendant  Flora  E.  Pearce;  that  they  were 
dealing  at  arms  length;  and  that  they  paid 
a  consideration  that  was  not  grossly  inadequate 
for  tbe  undivided  one-third  Interest  described 
and  conveyed  in  the  deed  from  ber  to  Purcell, 
and  that  therefore  the  said  plaintiff  ia  not  enti- 
tled to  recover  as  against  Purcell." 

The  80  acres  of  land  in  question  had,  for 
several  years  prior  to  the  time  Mrs.  Pearce 
executed  the  deed  to  Purcell,  been  the  prop- 
erty of  one  Allen,  W.  M.  Pnrcell,  and  Wil- 
liams. There  waa  a  stnall  produ.cliig  well 
thereon;  tbe  same  being  held  by  the  Paova 
Oil  St  Gas  Company  by  lease  from  Allen,  Fur- 
cell,  and  Williams,  and  Williams'  share  of 
the  royalties  was  paid  to  him  ap  to  the  time 
Mrs.  Pearce  deeded  to  Pnrcell.  Purcell  had 
consulted  Williams  as  to  permitting  a  family 
to  reside  In  the  house  on  the  land  and  take 
care  of  the  small  field  and  orchard  thereon, 
to  which  Williams  had  assented.  Williams 
was  therefore  In  actual  possession  by  his 
leasee  and  the  family  who  lived  In  the  honae. 
Mrs.  Pearce  had  Dever  been  In  posaesalon  of 
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the  land,  nor  wen  it,  nor  reoelred  rents  and 
profits  therefrom.  The  uncontradicted  te»- 
ttmony  of  W.  A.  Stockton  Is-  that,  at  the 
time  Mrs.  Peeroe  executed  the  deed  to  Pnr- 
cell,  the  land  was  reasonably  worth  925,000. 
Section  115S,  Rev.  Iaws  1910.  provides: 
"Any  person  parchasing  or  taking  any  secn- 
rity  Bgainst  real  estate  in  good  faith  and  with- 
out record  notice  from  one  holding  under  an  in- 
■tniment  purporting  to  be  a  conveyance  bat 
intended  aa  security  for  the  paymeot  of  mon- 
ey, and  which  instrument  has  own  duly  reoord- 
ed  without  any  other  inatrument  explanatory 
thereof  shall  be  protected  to  the  extent  of  the 
pmchase  price  paid  or  actual  outlay  oocaalon- 
«d.  with  lawful  interest,  against  all  persona  ex- 
cept those  In  actual  possession  at  the  time  of 
such  purchase  or  oatlay." 

And  section  1159,  Id.,  provides: 

"Any  conveyance  other  than  aa  abore  provid- 
ed, by  one  holding  under  an  instrument  pur- 
porting to  be  a  conveyance,  but  intended  as  se- 
curity* shall  be  deemed  and  treated  as  an  as- 
sipninent  and  transfer  of  the  mortgage  rights 
or  and  indebtedoess  due  the  maker  thereof." 

This  court,  in  Baldoff  v.  Griswold,  supra, 
constrning  section  1156,  Bev.  Laws  1910, 
held: 

"The  holder  of  a  deed  absolute,  taken  as  se- 
curity for  a  debt,  can  only  acquire  title  by  fore- 
closure  of  his  mortgage,  and  any  agreement  of 
forfeiture  is  void.  Any  person  having  an  inter- 
est in  mortgaged  real  estate  may  redeem  from 
such  a  debt" 

In  construing  the  three  sections  of  the  stat- 
nte  above  mentioned,  this  court,  in  the  case 
of  Kranss  t.  Potljs,  supra,  said: 

"The  foregoing  statutes  appear  to  abridge  the 
rights  of  the  innocent  puicnaser  for  value  in 
such  cases  to  tlie  -amount  of  the  outlay  with  In- 
terest"—citing  HcKeU  V.  Jordan.  28  Kan.  7. 

[2]  Since  Pearoe  conld  not  have  acquired 
title  to  the  land  under  the  deed  £r«n  Wil- 
liams, except  by  foreclosure,  It  follows  that 
Porcell,  who  was  In  possession  of  all  the 
facts,  could  acquire  no  greater  rights  than 
she  held,  nor  could  Pnrcell  lnT(^  the  doc- 
trine of  estoppel.  He  secured  property  ot  the 
value  of  ¥25,000  for  $2,000.  This  fact,  when 
considered  in  connection  with  his  letter  of 
March  20,  1911,  supra,  and  the  further  fact 
that  he  immediately  proceeded  with  Goodwin 
to  close  up  the  deal  with  Mrs.  Pearce,  does 
not  conform  to  our  Idea  of  good  faith  and 
fair  dealing.  In  16  Gyc.  747,  the  law  appli- 
cable to  such  a  situation  Is  stated  as  fol- 
lows: 

"An  estoppel  In  pals  is  never  allowed  to  be 
used  as  an  instrument  of  fraud,  but  only  to  pre- 
vent injustice,  and  it  is  therefore  essential  that 
the  party  claiming  the  benefit  of  the  estoppel 
must  have  proceeded  in  good  faith." 

[3]  Good^vln  Is  In  no  better  posltitm  than 
Purcell.  He  permitted  Purcell  to  act  for  him 
in  the  deal,  and,  as  claimed  by  Goodwin  and 
found  by  the  court,  Purcell  took  the  deed  in 
his  own  name,  holding  the  legal  title  of 
Goodwin's  interest  In  trust  for  him.  That 
Williams  remained  In  possession  by  iMSbe 
and  tenant  and  received  the  rents  and  profits, 
and  that  Mrs.  Pearoe  was  never  In  posses- 
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slon  up  to  the  time  she  deeded  to  Purcell, 
was  a  fhct  wlildi  Goodwin  oonld  easfly  have 
ascertained,  had  be  desired  so  tp  da 

There  la  some  testimony  tending  to  show 
that  Purcell  exfalMted  to  Gkxtdwln  the  letter 
written  by  Williams  to  Purcell  on  Sqitember 
24, 1909 ;  and  it  is  contended  that  the  .writing 
of  this  letter  by  WUllama  to  PoroeU  would 
estop  him  from  claiming  tlQe  as  against 
Goodwin.  The  ml^  stated  in  16  Cyc.  777,  is: 

"Persons  Affected— To  Whom  Available.— Es- 
toppels operate  only  between  parties  and  privies, 
and  the  party  who  pleads  an  estoppel  must  be 
one  who  has  in  good  faith  been  misled  to  his  in- 
jury." 

In  Blgelow  on  Estoppel  ^tti  Ed.)  617: 

"Only  parties  and  their  privies  are  l>oand  by 
their  representations,  and  only  those  to  whom 
the  representation  is  made  or  intended  to  in* 
fluence,  and  their  privies,  noay  ti^  advantage 
of  the  eetoppeL  If  the  case  was  inter  alios* 
there  can  be  no  estoppeL" 

In  Mueller  t.  Pondir,  65  N.  T.  S2S,  14  Am. 

Bep.  259,  it  is  held: 

In  obtaining  knowledge  of  a  private  communi- 
cation addressed  to  another  par^  cannot  claim 
to  estop  the  person  making  the  commenicatlan 
by  admissions  therein  contained. 

In  Owens  v.  B.  &  O.  B.  Co.  (a  OO  85  Fed. 
715,  1  L.  R.  A.  75,  It  is  held: 

"A  member  of  a  railroad  relief  association  is 
not  estopped  from  claiming  compensation  from 
the  railroad  company,  being  a  distinct  corpora- 
tion, for  an  Injury  from  a  collision,  by  the  fact 
that  he  had  previoasly  been  compensated  by  the 
relief  association  for  the  injury,  which  be  then 
falsely  allied  was  caused  by  malaria,"  etc 

In  Murray  t.  Sella,  63  Ga.  267,  it  is  held 
that  one  who  bad  tie«L  guilty  of  fraud  as  to 
a  particular  parcel  of  land  In  his  dealings 
with  one  person,  so  that  aa  to  this  person  he 
is  estopped,  does  not  estop  him  as  to  another 
person  who  is  not  a  privy  in  estate  with  the 
first  See,  also,  Second  Nat.  Bank  t.  Wal- 
bridge,  19  Ohio  St  419. 2  Am.  Bep.  408;  Flgg 
r.  Handley,  62  Oal.  244;  OUw  t.  Lansing, 
59  Neb.  210,  80  N.  W.  820. 

Since  both  Purcell  and  Goodwin  took  with 
notice,  or  were  at  teast  chargeable  with  no- 
tice that  Williams  had  an  interest  In  the 
land,  they  should  be  subrtwated  to  the  rights 
of  Mrs.  Pearce ;  Uiat  Is,  the  conveyance  firom 
Mrs.  Pearce  to  Purcell  should  be  treated  as 
an  assignment  of  the  mortgage  i^hts  held 
by  her  under  the  deed  titm  Wllliama  to 
Pearce,  as  provided  by  section  1159,  sniwa. 

Juds^nent  must  be  rendered  canceling  the 
mortgage  upon  the  land  in  controversy  givoi 
by  Purcell  to  Mrs.  Pearce.  The  Judgment  in 
favor  of  Wllliama  against  Mrs.  ^arce  In  the 
sum  of  $1447.46  is  set  aside.  Judgment  Is 
rendered  in  favor  of  OoodwtOt  the  heirs  and 
administrators  of  Purcell,  In  tb»  mm  at 
$852.64,  together  vrltb  Interest  thereon  at  10 
per  cent  against  Williams*  tlie  same  being 
the  amount  owed  by  Williams  to  Mrs.  Pearce* 
and  the  same  Is  a  lien  npoo  the  land  in  caa- 
troversy  and  foreclosure  ttiereof  la  decreed. 
The  costs  are  taxed  as  follows:  One-third  to 
WUliams;  one-third  to  Mm  Feaice;  one- 
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tfatEd  to  GoodwlB  and  PurceU'a  T^reaentjt- 

tlves. 

TURNER,  RIDDLE,  and  BLEAKMORE, 
33^  concur.  KANE,  0.  J.,  absent  and  not 
parUdpatbic. 


PBNDLBT     ALLEN,  Justice  of  Peace,  et  aL 
(No.  5S69.) 

(Bapreme  Court  of  Oklahoma.    Nor.  24,  1914. 
Application  for  Behearing  Stricken  from 
the  rUea  Feb.  2,  1915.) 

(Syllabva  bv  the  Court.} 
pBOHiBmoN  (I  3*)— Right  to  Reuedt— Bx- 

UTTENCK  OF  OTHBB  REHEDT. 

Where  petitioner  has  a  plain,  speedy,  and 
adequate  remedy  at  law  hy  appeal  to  the  district 
court  from  the  refusal  of  a  jnstiee  of  the  peace 
to  discharge  an  attachment  for  fallnre  to  re- 
quire an  attachment  bond,  a  petition  for  the 
extraordinary  writ  of  probibition  to  prohibit 
snch  court  from  proceediax  further  in  such  oaae 
will  be  denied. 

[Kd.  Mote.— jBVtr  other  cases,  see  Prohibition, 
Cent.  Dig.  ff  4-19;  Dec.  Dig.  S  S.*] 

Original  acUon  for  writ  of  prohibition  by 
Wrlley  Pendley  against  T.  G.  Allen,  Justice 
of  tbe  Peace  of  Precinct  No.  14,  of  l^ml, 
Okl.,  and  another.  Writ  denied,  and  peti- 
tion dismissed. 

A.  G.  Xowne,  of  Miami,  for  petitioner. 

RIDDLE,  J.  This  is  an  original  appUca- 
ttoD  to  this  court  for  writ  of  protiibltion. 
T1»e  petition  avers,  in  substance,  that  in  Oc- 
tober, 1913,  one  Francis  Jones  filed  her  bill 
of  particulars  before  J.  L.  Spear,  a  Justice 
of  the  peace  in  precinct  No.  13,  in  the  city  of 
Miami,  Ottawa  county,  Okl.,  against  peti- 
tioner herein;  that  she  also  filed  her  affidavit 
tof  attachment  and  affidavit  showing  her  in- 
ability to  give  security  for  costs;  that  the 
Justice  of  the  peace  wrongfully  and  without 
authority  of  law  issued  an  attachment  di- 
rected to  the  constable  to  proceed  to  execute 
the  same,  without  first  requiring  an  attach- 
ment bond  to  be  executed  and  filed  as  re- 
quired by  law;  that  the  constable  levied 
said  attachment  upon  certain  goods  and  prop- 
erty of  petitioner;  ttiet  petitioner  filed  his 
motion  to  discharge  said  attachment,  which 
was  overruled  by  said  Justice  of  ttie  peace. 
^Riereafter,  upon  a  change  of  venue,  said  pro- 
ceeding was  transferred  to  T.  G.  Allen,  re- 
spondent herein,  a  justice  of  the  peace  of 
{nrednct  No.  14;  that  motion  was  filed  before 
said  T.  O.  Allen  to  dlscliarge  said  attach- 
ment, which  motion  was  overruled;  that 
said  court  is  without  Jurisdiction  to  hear 
and  determine  the  cause,  and  was  without 
Jurladiction  to  issue  the  writ  of  attachment, 
without  requiring  a  bond  to  be  executed  and 
filed.  It  is  further  alleged  that  the  applica- 
tion was  made  to  Hon.  Preston  8.  Davis, 
Judge  of  tlie  district  court  of  said  county,  for 
a  writ  of  prohibition,  which  was,  after  hear- 
ing, denied.    The  universal  rule  Is  that, 


where  there  la  a  plain,  speedy,  and  adeqaata 
remedy  at  law,  the  writ  <tf  prohlUtton  wlU 
not  be  issued.   82  Cyc.  615-615. 

Id  the  <»ae  of  Ptoiuer  Telephone  &  Tele- 
graph Go.  T.  City  ot  Bartlesvllle,  27  Okl.  214, 
111  Pac.  207,  this  court,  speaking  Oinragh 
Justloa  Wtlliama,  In  the  second  paragraph  of 
tile  syllabus  said: 

"Prohibition  will  not  He  where  an  inferior 
court  having  jurisdiction  of  both  the.  subject- 
matter  and  the  parties,  making  an  erroneous 
application  of  the  law,  grants  an  injunction,  an 
appeal  lyine  from  said  order  to  the  Supreme 
Court,  pendmg  which  such  order  may  be  super- 
seded?' 

In  the  case  of  Alexander  v.  Grollott,  Jus- 
tice of  the  Peace,  199  V.  680,  26  Sup.  Ot 
161,  60  L.  Ed.  317,  which  was  an  appeal  from 
the  Jodgmoit  of  the  Supreme  Court  of  the 
territory  <it  New  Mradco,  quashing  a  writ  of 
prohlMtbm  by  that  conrt  to  defendant  Cn^- 
lott,  a  Justice  of  the  peace  <tf  Bernalillo 
coun^,  It  was  said: 

"Although  a  writ  of  prohibition  will  lie  to  an 
inferior  court,  when  it  is  acting  manifestly  be* 
yond  its  jurisdiction,  such  writ  will  issue  tntly 
where  there  is  no  other  remedy.  Smith  v.  Whit- 
ney, 116  TJ.  S.  167  [6  Sap.  Ct.  570,  29  L.  Ed. 
601] ;  In  re  Cooper,  143  U.  S.  472,  495112  Sap. 
Ct.  453,  86  L.  Ed.  232] ;  In  re  Rice,  155  U.  S. 
306,  403  [15  Sup.  Ct.  149,  39  L.  Ed.  198] ;  In  re 
New  York,  etc-  Steamship.  Co.,  155  U.  S.  623, 
531  [15  Sup.  Ct.  183,  39  L.  Ed.  246].  By  his 
answer  Alexander  claimed  to  be  the  owner  of 
the  property,  and  alleged  a  want  of  Jurisdiction 
on  the  part  of  tbe  justice  to  determine  the  Ques- 
tion of  ownership  in  a  proceeding  for  forcible 
entry  and  detainer.  The  justice  decided  against 
him.  Under  such  circumstances  he  should  have 
taken  an  appeal  to  the  district  court  uoder  sec- 
tion 3358  of  the  New  Mexican  Code,  which  pro- 
vides that:  'An  u>peal  shall  be  allowed  to  the 
district  court  in  an  cases  wherein  judgment  may 
be  hereafter  rendered  in  forcible  entry  and  un- 
lawful detainer,  or  both.*  No  reason  is  apparent 
why  this  appeal  was  not  taken.  The  fact  that 
the  judgment  may  have  been  void  will  not  pre- 
vent its  reversal  upon  appeal  [citing  antborlties], 
nor  does  the  requirement  of  a  bond  obviate  the 
necessity  of  an  appeal.  It  is  one  of  tbe  ordi- 
nary incidents  of  litigation." 

See,  also.  Ex  parte,  In  the  Matter  of  the 
State  of  Oklahoma,  by  Charles  N.  Haskell, 
Governor,  etc.,  220  U.  8.  191,  81  Sup.  Ct. 
426,  55  L.  Ed.  431 ;  Ex  parte,  In  the  Matter 
of  the  State  of  Oklahoma  (No.  2).  220  U.  S. 
210,  31  Sup.  Ct  431.  55  L.  Ed.  436. 

We  would  not  be  understood  as  laying 
down  a  rule  that  in  no  case  wlU  a  writ  of 
prohibition  lie  on  the  ground  that  there  is  a 
legal  remedy  by  appeal,  for,  if  there  are  ob- 
stacles in  tile  way  which  prevents  a  part? 
from  following  the  usual  and  ordinary  pro- 
cedure on  appeal,  or  cases  where  such  reme- 
dy would  not  lie  adequate  to  protect  the 
rights  of  the  parties,  such  facta  would  bring 
the  case  within  the  exception  to  the  general 
rule,  and  this  court  would  undoubtedly  have 
Jurisdiction  to  Issne  the  writ  in  all  such  cas- 
es where  Its  original  Jurisdiction  under  the 
Constitution  may  be  invoked.  But  tbe  case 
before  us  does  not  come  within  that  dass  of 
cases.    There  is  no  reason  su^sted  why 


*For  otber  csms  se*  ssine  topio  and  sectlMi  NUHBKR  la  Dec.  Dig.  a  Am.  Dig.  K«y-No.  Serlss  *  Rep'r  Indexei 


Digitized  by 


Google 


U68 


146  PACI7I0  REPOBTEH 


(OkL 


tjk  appeal  In  this  ca«e  would  not  hare  afford- 
ed complete  and  adequate  reUeC  The  lustice 
had  full  InrlBdlctlon  over  the  anbject-matter 
and  the  parties.  The  question  raised  Is  that 
he  Issued  the  ancillary  writ  of  attachment 
without  first  requiring  the  statutory  bond  to 
be  filed.  The  case  oould  have  bem  tried  In 
the  Justi<»  court  and  appealed  to  the  district 
court,  where  the  case  would  be  tried  de  novo, 
and  a  motion  could  be  entertained  there  at 
any  time  for  the  purpose  of  dlssolTing  the 
attachment  before  the  court  or  the  Judge  In 
chambers.  The  proceeding  provided  by  law 
for  appeal  and  for  hearing  of  such  motion  is 
speedy,  complete,  and  adequate,  and  the 
same  relief  could, be  obtained  by  such  pro- 
ceeding as  could  be  by  petition  to  tlda  court 
for  writ  of  prohibition.  There  is  no  reason 
assigned  why  the  district  court  refused  the 
writ  of  prohibition,  but,  in  the  absence  of 
any  other  showing,  it  may  be  presumed  that 
it  was  upon  the  ground  that  petldimer  has 
a  plain,  speedy,  and  adequate  remedy  by  ap- 
peal. 

For  the  foregoing  reasons,  the  writ  must 
be  denied,  and  the  petition  dismissed.  All 
the  Justices  concur,  except  KAlfBl,  O.  X,  ab- 
sent and  not  parUdpatlng. 


WHELAN  V.  ADAMS  et  sL 

ADAMS  et  aL  t.  WHEI^U?  et  aL 

(Nos.  SOOS.  S027.) 

(Supreme  Court  of  Oklahoma.    Oct  13*  191^ 
AnpUcatioB  for  Rehearing  DisaiiBsed 
Jsn.  80.  191^) 

(BvUaiua  &y  ffis  Court.; 

1.  APFKAI.  and   EBBOB  (I  1046*)— RlTTEW— 

Tbiaij—Tiub— Pbejudzcb. 

Where  from  tlie  conceded  facts  it  appears 
that  the  parties  to  an  action  have  no  tiUe  to 
the  subject-matter  of  the  litigation,  Bence  no 
right  to  maintain  an  action  or  recover  affirma- 
tive relief  by  cross-petition,  and  where  the  only 
judgment  recovered  against  them,  except  an  ad- 
verse adjudication  of  the  title,  is  vacated  on  ap- 
peal, error  in  the  trial  court  forcing  them  to 
ttial  on  the  day  that  the  iisnes  of  fact  were 
joined  is  without  prejudice  and  furnishes  no 
ground  for  reversaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  4128-4131,  4134;  Dec 
Dig.  S  104e.»l 

2.  Homestead  (§  118*)— Conveyance— Req- 

UI81TE&— JOINDEB    OF  SfOUSBS. 

Section  2,  art.  12,  of  the  Constitution  pro- 
hibits the  sale  of  the  homestead  of  the  family, 
where  the  owner  is  a  married  man.  without 
the  consent  of  the  wife,  given  in  such  manner 
as  may  be  prescribed  by  law. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  86  192,  195,  203-209,  216,  217 ;  Dec. 
Dig.  §  118.*] 

3.  Homestead  (8  118*)  —  Convetanob  bt 
Maebied  Woman— Joindeb  bt  Wife. 

An  attempted  conveyance  by  deed  of  the 
homestead  of  the  family,  by  a  married  man, 
given  witiiout  the  wife's  consent  In  the  manner 
pr^Kirlbed  by  law,  is  void. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  U  192,  196,  2^209,  216,  217; 
Dec.  Dig.  8  fl8.*] 


4.  Homestead  (|  118»)— Convbtarcr-Sbpa- 

BATiON  OF  Spouses— Abandonment. 

Where  the  relation  of  hu^nd  and  wife 
exists,  the  deed  of  the  former  to  the  homestead 
of  the  family  conveys  no  title,  and  this  not- 
withstanding the  fact  that  the  husband  and 
wife  be  living  separate  and  apart,  or  even 
though  the  wife  may  have  without  justifiable 
cause  abandoned  the  husband. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  H  192.  195.  20&-209.  216,  217^ 
Dec.  Dig.  i  US.*] 

6.  Homestead  (|  181*)— Mobtoaqb  to  Wict 
FoBEOLosuBB  —  Saxje  —  Bights  or  Pun- 

CHASEB, 

Where  a  boaband  gives  a  wife  a  mortgage 
on  tiie  homestead  to  secure  the  payment  of  a 
postnuptial  settlement,  and  which  mortgage 
she  sulwequently  forecloses  by  suit,  the  par- 
chaser  at  the  fomdosure  sale  sacceeds  to  her 
rU:hts,  and  may  attack  as  void  a  deed  given  to 
the  homestead  by  the  hnsband  wttboot  m 
wife's  consent 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  88  235-243;  DecTbig.  8  131.*1 

6.  Homestead  (S  111*)— Statutes— VAUDrrr. 

Sections  882  and  883,  Wilson's  Hev.  & 
Ann.  St.  1903  (sections  1189  and  1190,  Comp. 
Laws  1909),  tofrlnge  upon  and  are  repugnant 
to  section  2  of  artkle  12  of  our  Constitution, 
prohibiting  the  sale  of  the  homestead,  wboe 
owned  by  a  married  man,  without  the  consult 
of  bis  wife  given  in  the  manner  prescribed  by 
law;  hence  were  not  extended  in  force  in  the 
state  by  section  2,  art  25,  of  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  §1  177,  178;  Dec  Dig,  f  U1.*J 

7.  Homestead  (8  128*)— Oonveyahcb  bt  Hos- 
BAND— Sbpabate  Debd— Rights  of  Wife- 
Bents. 

Evidence  examined,  end  held,  that  the  wife 
is  not  entitled  to  recover  rents  for  the  years 
1909  and  1910. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  88  224-232;  Dec.  Dig.  8  128.*] 

Commissioners'  Opinion,  Dlvlsiott  No.  L 
Error  from  District  Court,  Alfalfa  County; 
James  B.  Culllson,  Judge.  • 

Action  by  Frank  H.  Whelan  against  P.  O. 
Adams,  Effle  Adams,  Emery  L.  Metcalf,  and 
Mary  F.  Whelan.  Judgment  for  defendants 
Emery  L.  Metcalf  and  Mary  F.  Whelan  on 
their  answers  and  cross-petitions,  and  plain- 
tiff Frank  H.  Whelan  and  defendants  P.  O. 
Adams  and  EfQe  Adams  bring  error.  Modi- 
fied and  alhrmed. 

Titus  ft  Carpenter,  ot  Cherotee,  for  plain- 
tiff In  error  Frank  H.  Whelan.  Talbot  & 
Owen,  of  Cherokee,  tor  plaintiffs  in  error  P. 
O.  Adams  and  Bffie  Adams.  George  W.  Part- 
ridge^ of  Ohnokee,  for  defendant  in  error 
Mary  T.  Whelan.  Garber  &  Knue,  of  Enid, 
and  Bll^  (Xoud,  Of  Cherokee,  for  defendant 
in  error  Emery  L.  Metcalf. 

SHABP,  O.  Tbs  ccmtroversy  between  the 
partLes  Cfmcems  the  title  to  a  quarter  sectton 
of  land  In  Alfalfa  conn^  wlil<^  was  patented 
by  the  govemmeat  ta  one  James  D.  Whelan 
in  100&  Prior  thereto,  and  in  March.  1904. 
said  Jamss  D.  Whelan  and  Mary  F.  Whelan 
wfflra  married,  and  continued  to  reside  to- 
gether as  huMwnd  and  wife  on  the  land  in 
question  until  July  18,  1907,  when,  owing  to 


•For  other  caMS  sas  same  bopio  ud  wetloa  NUUBBB  In  Dee.  Die.  *  Am.  Dig.  K«r-No.  Sertw  ft  B»»'r  Inteus 


Digitized  by  Google 


Okl.) 


▼.  ADAHS 


1169 


domeetlc  troubles,  iSney  separated,  the  hus- 
band contltralng  to  reside  on  the  farm,  and 
the  wife  In  the  dty  of  Oterokee,  AUaUa 
county.  In  190T  each  filed  a  divorce  suit 
aKalnat  the  other,  in  different  courts,  which 
suits  were  pending  and  undetermined  on  May 
21,  1908.  On  the  latter  day  they  entered  into 
a  cmitract,  whereby  the  said  James  D.  Whe2- 
an  was  to  pay  hia  wife,  at  fixed  times,  the 
sum  ot  and  dismiss  his  divorce  proceed- 
ings,  and  farther  agreed  to  begin  a  new  suit 
for  divorce,  cluirglng  as  ground  therefor  de- 
Cuidant's  abandonment  of  plaiiUlfl,  and  to 
which  suit  to  be  so  instituted  the  wife  would 
malce  no  defemse.  The  wife  also  agreed,  in 
conslderatioQ  of  the  husband's  undertakings, 
to  dismiss  her  divorce  suit,  and,  further,  that 
upon  payment  pf  said  sum  of  money,  she 
would  make  no  claim  or  demand  <^  him  for 
either  temporary  or  permanent  alimony  or 
suit  money.  The  iwrformance  at  the  provi- 
siona  of  this  postnuptial  contract  was  secur- 
ed by  a  mortgage  concurrently  executed  by 
the  husband  on  the  land  in  qaeatlon,  whi<di 
mwtgage  was  on  the  day  of  its  execution 
duly  placed  of  record.  At  the  time  the  land 
was  occulted  by  the  husband  as  a  homestead. 
TliereaftK,  and  on  the  2ftth  day  of  May  fol- 
lowing, the  Bald  James  D.  Wbdan  executed 
a  deed,  purportlns  to  conv^  to  the  defendant 
P.  O.  Adams  the  land  tn  questhHi,  but  which 
deed  was  not  signed  by  his  wife,  and  was 
given  without  her  knowledge.  On  the  Ist 
day  of  June  foUowinc  P.  O.  Adanw,  joined 
by  his  wife,  Eiffle  Adaau,  executed  a  mort- 
gage on  said  land  to  the  plalntUT,  Frank  H. 
Wh^n.  a  brotbor  of  Jamea  D.  Whelan, 
whldi  mortgago  purported  to  have  been  given 
to  secure  the  payment  of  a  98,000  note  of 
ev«n  date,  in  tavOT  of  said  mortgagee.  This 
mortgage  was  placed  of  record  on  the  day  of 
Its  execution. 

James  IX  Wbdiin  having  deCanltod  In  the 
payment  <tf  the  amount  named  In  the  settle- 
ment made  with  his  wife^  the  latter,  <m  July 
17th  following,  instituted  in  the  district  court 
ot  AIUXUl  count?  an  action  to  fiiredoae  the 
mortgage  given  to  secure  the  performance  of 
the  contract  Neither  P.  O.  Adams  or  Us 
wife  or  Frank  H.  Whdan  were  parties  to 
the  foreclosure  action.  Personal  service  of 
nmnuKiB  was  had  on  the  defendant  James  D. 
Whelan  and  on  the  2d  day  of  October,  1908, 
a  judgment  foreclosing  said  mortgage  was 
rendered  by  the  district  court,  and  at  a  fore- 
cOoBure  sale  subseanently  htid  Uie  land  was 
porcbaaed  by  the  defendant  Bmeiy  L.  Met- 
calfe subject  to  a  first  mortgage  in  favor  of 
the  'Monarch  Loan  Company.  The  sale  being 
confirmed,  a  sheriirs  deed  was  executed  and 
delivered  to  said  Metcalf  <m  Mandi  2,  1910, 
and  placed  of  record  In  the  office  of  register 
of  deeds. 

The  present  action  was  brought  tm  Decem- 
ber 16,  1910,  by  Frank  H.  Whdan.  to  fore- 
4Aom  his  mortgage  given  by  the  defendants 
Adams  and  wife.   It  la  insisted  by  each  of 


the  plaintUTs  in  error  that  nether  Mary  F. 
Whelan  or  Emery  L.  Metcalf  have  any  righ^ 
title,  or  interest  in  the  land  in  question,  and, 
further,  that  Metcalf  was  not  an  innoc^it  pur- 
chaser for  value,  and  was  not,  therefore,  en- 
titled to  an  order  restoring  to  him  his  ex- 
penditures laid  out  In  the  purchase  of  said 
farm,  and  the  subsequent  payment  ot  taxes 
there<m,  and  interest  on  the  Monarch  Loan 
Company  loan.  On  the  part  of  Mary  F. 
Whelan  it  is  indsted  in  her  answer  and 
cross-petition  that  for  numerous  reasons 
named  the  deed  executed  by  her  husband  to 
P.  O.  Adams  was  void,  and  that  hence  Frank 
Whelan  acquired  no  rights  In  the  premises 
by  virtue  of  bis  mortgage.  As  to  her  code- 
fendant,  Metcalf,  Mary  F.  Whelan  asked  that 
the  court  enter  its  decree  canceling  any  claim, 
right,  or.  title  that  said  defendant  might  have 
In  the  premises.  In  her  r^ly  to  the  answn 
and  cross-petition  of  defendant  Metcalf,  said 
defendant  Wbdan,  eet  up  the  mwtgage  given 
in  her  faror  by  her  husband,  the  contract  of 
May  21,  1906,  the  mortgage  fwedosnre  pro- 
ceedings, the  sherKTs  deed  executed  pursuant 
thereto,  and  charged  that  said  contract  and 
each  and  all  of  said  proceedings  were  illegal 
and  void,  and  tendered  back  to  aaid  Metcalf 
$S0O,  and  Interest  Hie  defendant  Metcalf, 
in  his  cross-petition,  alao  diarged  that,  for 
different  reasons  assigned,  Adams  acquired 
no  title  on  account  of  his  purported  deed  of 
May  29th,  and  that  therefore  the  mortgage 
given  by  him  and  hia  wife  to  Frank  H.  Whe- 
lan In  turn  cpnv^ed  no  interest  or  ri^t  to 
the  pn^rty  In  queation.  8aU  defendant 
further  set  up  the  proceedings  through  which 
he  acqnlred  title  at  the  toredosure  sale,  In- 
dnding  the  aberUTa  deed,  diarged  that  Mary 
F.  Whelan  waa  estopiwd  from  attacking  his 
title,  and  asked  fw  a  cancellation  of  thedeed 
tTom  James  D.  Whelan  to  Adams,  for  a  Judg- 
ment barring  the  defendant  Mary  F.  Wbelan 
from  any  claim,  right,  title,  or  Interest  in 
the  premises,  and  for  a  further  decree  vest- 
ing and  OMifenlng  the  title  to  said  premlaes 
In  him. 

tt  was  Insisted  on  the  part  of  the  plain- 
tlCGa  In  error  that  Mary  F.  Whelan,  In  July, 
1007,  volnnterlly  and  without  cause  aban- 
doned her  husband,  and  that  the  agreanoit 
of  May  21,  1908,  b^ween  James  D.  Whdan 
and  his  wife,  and  the  snbaequent  foredoanie 
proceedings  brought  to  enforce  the  terms 
therectf,  the  Judgmratt  of  tbe  court,  order  of 
OMiflrmatl^m,  and  the  BherUPs  deed,  were 
each  and  all  illegal  and  void,  being  against 
public  policy,  and  that  thereby  the  said  Met- 
calf acquired  no  title  bj  virtue  of  the  sher- 
iff's deed;  that  Mary  F.  Whelan  having 
without  Justifiable  cause  abandoned  her  bus- 
band,  the  deed  executed  by  the  latter  to  Ad- 
ams on  May  29th  waa  valid,  though  not  ex- 
ecuted 1^  her. 

The  case  was  tried  before  the  court  special 
findings  of  tact  and  oonclu8l<mB  of  law  being 
made.   In  the  decree  Mary  F.  Whelan  was 
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given  tbe  libmedtate  possession  of  the  land 
In  question,  which  was  fonnd  to  be  the  home- 
latead  of  herself  and  husband.  Tt&  sheriflT's 
deed  executed  to  the  defendant  Emery  I* 
Metcalf  was  adjudged  to  be  void,  and  It  was 
ordered  that  said  Metcalf  have  a  lien  against 
said  land  for  the  sum  of  $988.43.  The  mort 
gage  executed  by  Adams  and  wife  to  Frank 
H.  Whelan  and  wife  was  declared  to  be  null 
and  void,  and  ordered  canceled,  set  aside,  and 
held  for  naught,  and  said  P.  O.  Adams  and 
Effie  Adams  were  adjudged  to  be  to  wrongful 
and  unlawful  possession  of  the  premises,  and 
their  title  ordered  divested.  Judgment  was 
rendered  against  Adams  and  wife  for  $570; 
that  being  found  to  he  the  reasonable  rent  and 
profit  arising  from  the  land  during  th^  peri- 
od of  occupancy.  Neither  defendant  Mary  P, 
Whelan  nor  Emery  L.  Metcalf  filed  a  motion 
for  a  new  trial ;  hence,  as  between  them,  the 
judgment  of  the  new  trial  court  is  final 

[rt  In  Tiew  of  our  conclusions,  it  will  be 
necessary  to  consider  but  few  of  the  many  aa- 
Blgnments  of  error.  The  trial  court's  action  in 
forcing  plaintiff  and  defendants  P.  O.  Adams 
and  Effle  Adanu  to  trial  on  the  day  the  issues 
of  ftict  were  Joined  was  erroneous.  The  plead- 
ings, it  appears,  were  filed  within  the  time  pre- 
scribed by  statute,  or  were  permitted  to  be 
filed  with  the  court's  consent  At  no  time 
were  the  parties  in  default ;  neither  were  the 
demurrers  filed  by  them  adjudged  to  be  frivo- 
lous. Section  6644.  Comp.  Laws  1909,  provides 
that  whenever  the  answer  contains  new  mat- 
ter constituting  a  right  of  reUef  against  a 
Qodafendant,  concerning  the  sabject-matter  of 
the  action,  such  codefendant  may  demar  or  re- 
ply to  Bodi  matter  in  the  same  manner  as  if 
be  were  plaintiff,  and  subject  to  the  same  rules 
as  far  as  appJlcable.  Long  v.  Harris  et  aL, 
87  OW.  472, 182  Pae  478.  Section  6834,  Comp. 
Laws  1909,  provid«  when  actions  shall  he 
triable,  and  has  reoentiy  been  construed  by 
this  court  in  City  of  Ardmore  ▼.  Orr,  35  OU. 
80B,  129  Pat  867;  GonWUl  v.  Bldridge,  85 
Okl.  S37,  180  Pac.  912;  Title  Guaranty  & 
Trust  Co.  T.  Tumbnll,  40  OU.  294,  187  Pac. 
1178;  Chicago,  B.  I.  ft  P.  By.  Co.  v.  Plteh- 
f<wd,  143  Pa&  1148.  In  view,  however,  of 
the  conceded  facta,  and  of  the  law  In  the 
present  case,  by  wbiiAi  the  rl^ts  of  both 
plaintiffs  in  error  are  to  be  determined,  tbe 
error  was  without  preindice,  and  therefore 
not  snffident  to  cause  a  reversal. 

[2,  3]  The  controUiag  question  Is  OuA  of 
the  ri^t  of  James  D.  'Wbehm  to  execute  to 
P.  O.  Adams  the  deed  of  Miay  29,  1906.  At 
the  time  of  its  execution  said  James  D.  Whe- 
lan and  Mary  F.  Whelan  were  husband  and 
wife,  and  the  land  attempted  to  be  conveyed, 
though  owned  by  the  fbrmer,  was  the  home- 
stead of  the  family.  Section  2,  art  12,  of 
our  Constitution  provides  that  the  homestead 
of  the  family  shall  not  be  sold  by  the  owner, 
if  married,  without  the  consent  of  his  or  her 
spouse,  given  in  such  manner  as  may  be  pre- 
scribed by  law.    At  no  time  did  Mary  F. 


Whelan  give  her  consent  to  tiu  sile  attempt- 
ed to  be  made  to  Adams.  Ttae  question  pie- 
sen  ted  does  not  appear  to  ever  have  been 
passed  upon  by  this  court  The  oidnkms  in 
Maloy  et  ux.  V.  Cameron;  20  OW.  763,  119 
Pac.  587,  Kelly  T.  Mosby  et  at,  34  Okl.  218, 
124  Pac  984,  and  Krauss  et  ux.  v.  Potto  ^ 
at,  88  OkL  674.  185  Paa  362,  aU  involve 
transfers  made  or  attempted  prior  to  the 
adoption  of  onr  state  Constitution.  Tbe  sale, 
having  been  made  In  direct  violation  of  the 
express  provision  of  our  oi^nic  law,  was 
void;   hence  Adams  acquired  no  rights  by 
reason  of  his  purchase.    Ttie  constitutional 
Inhibition  is  plain,  unambiguous,  and  admits 
of  no  exceptions  which  would  destroy  its 
obvious  design.    If  the  owner  be  a  married 
man,  the  consent  of  the  wife,  given  to  such 
manner  as  may  be  prescribed  by  law.  is  es- 
sential to  the  valid  alienation  of  the  home- 
stead, unless  (it  may  be)  the  conveyance  be 
made  to  her.  No  alienation  of  the  homestead 
by  the  husband  alone,  to  whatever  way  it 
may  be  effected,  la  of  any  validity ;  nothing 
that  he  can  do  or  anttet  to  be  done  can  cast 
a  cloud  upon  the  titie ;  it  rematos  absolutely 
free  from  all  grants  and  tocumbrances,  ex- 
cept those  mentioned  to  the  Constitution. 
Morris  V.  Ward,  6  Kan.  239.    Bfforto  have 
been  made  to  ingraft  exceptions  arising  out 
of  the  supposed  necessities  of  the  case,  upon 
similar  constitntional  provisions  or  stetutory 
enactments,  but  In  all  states  save  one,  so  far 
as  we  have  examtoed  the  authorities,  they 
have  uniformly  failed;  for  it  must  be  re- 
membered that  it  is  not  the  homestead  of  the 
husband  alone,  though  the  titie  be  to  his 
name;  It  Is  the  homestead  of  the  family, 
made  so  by  the  Constitution. 

Provisions  similar  to  that  of  our  Constitu- 
tion are  found  either  to  tbe  Constitutions  or 
statutes  of  the  great  majority  of  the  states 
of  the  Union,  and.  with  a  single  exception, 
so  &r  as  our  tovestlgation  has  disclosed,  con- 
veyances made  or  attempted  by  the  husband, 
wltiiout  the  consent  of  the  ^fe,  given  to  the 
manner  prescribed  by  law,  are  held  to  be 
void.  Many  of  the  authorities  are  collected 
to  the  notes  to  Poole  Gerrard,  6  Cal.  71. 
66  Am.  Dec.  481 ;  Chambers  v.  Ccx,  23  Kan. 
398;  Alt  v.  Banholzer,  89  Minn.  611,  40  N. 
W.  830,  12  Am.  St  Rep.  681;  Stnnton  v. 
Hltehcock.  64  MUSi.  816,  81  N.  W.  896,  8  Am. 
St  Rep.  821;  Martin  v.  Harrington,  78  Vt 
193,  60  Att.  1074,  8T  Am.  St  Rep.  704 :  Hart 
V.  Church,  126  Cal.  471,  68  Pac.  910.  60  Pac. 
296,  77  Am.  St  Rep.  195 ;  O'HaUey  v.  Ruddy, 
79  Wis.  147,  48  N.  W.  116,  24  Am.  St  Rep. 
702 ;  SelCTert  ft  W.  L^  Lbr.  Co.  v.  Bartwell, 
94  Iowa,  676,  68  N.  W.  338,  68  Am.  St  Rep. 
413;  McEenzle  v.  Shows,  70  Ulss.  388,  12 
South.  386,  85  Am.  St  Bep.  664. 

[41  Much  stress  la  l^d  upon  the  fiict  that 
Mary  F.  Whelan  had  voluntarily  abandoned 
her  husband,  and,  notwithstanding  his  en* 
tr^ties  for  her  return,  bad  continued  to 
absent  heraelt  ftpm  tiie  homestead,  and  to 
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live  separate  and  apart  twim  her  husband. 
The  finding  ot  the  trial  court,  however,  was 
to  the  effect  that  the  (UMndMUuent  was  not 
Tolontary,  bat  waa  caused  by  the  ttureata 
and  ill  treatment  of  the  husband.  We  deem 
the  fact  of  what  caused  the  wife  to  leave 
and  remain  away  from  home,  and  whether 
her  abandonment  was  voluntary  or  Invol- 
untary, as  Immaterial.  They  were  still  hu»- 
band  and  wife,  never  having  been  divorced, 
and  there  is  no  exception  written  in  our 
Constitution  authorizing  the  husband  to  sell 
the  homestead  without  the  wife's  consent 
upon  her  voluntary  abandonment  of  him. 
Neither  are  we  disposed  to  write  Into  the 
language  used  an  Implied  exception.  Thomp- 
son V.  New  England,  etc.,  Co.,  110  Ala.  400, 
18  South.  SIS,  66  Am.  St  Rep.  29;  Murpby 
V.  Benner,  90  Minn.  348,  109  N.  W.  S93,  8 
L.  R.  A.  (N.  S.)  665,  118  Am.  St  Rep.  418; 
Herron  v.  Knapp,  72  Wis.  553,  40  N.  W.  149; 
Chambers  et  ux.  v.  Cox,  23  Kan.  393;  Ott 
T.  Sprague,  27  Kan.  620;  Johnston  v.  Tur- 
ner, 29  Ark.  280;  Williams  v.  Swetland,  10 
Iowa,  51 ;  Lies  v.  De  Dlabiar  et  al.,  12  Cal. 
827;  Rogers  v.  Day,  115  Mich.  664,  74  N.  W. 
190,  69  Am.  St  Rep.  693. 

[II  The  contention  that,  even  though  the 
deed  was  void  because  the  wife  had  not 
joined  In  its  execution,  or  consented  to  the 
sale  of  the  homestead,  cannot  be  availed  of 
by  the  defendant  Metcalt  is  withont  merit 
Metcalf  purchased  at  the  foreclosure  sale, 
and  occapies  the  same  position  In  law,  with 
regard  to  the  Adams  deed,  as  would  Mary 
F.  Whelan.  The  facts  in  this  case  are  very 
similar  to  those  in  Rogers  v.  Day,  supra. 
There  It  was  insisted  that  only  the  husband, 
widow,  or  children  could  take  advantage  of 
the  homestead  right,  and  maintain  a  suit 
to  protect  It,  and  that,  since  neither  In  that 
case  disaffirmed  the  conveyance,-  the  com- 
plainant had  no  standing.  There  the  home- 
stead had  been  sold  upon  execution  on  a  de- 
cree for  alimony  rendered  in  favor  of  the 
wife,  and  it  was  held  that  the  complainant, 
who  derived  his  Utle  throogh  mesne  convey- 
ances, stood  In  the  shoes  of  the  wife ;  that, 
as  she  chose  to  have  the  property  sold  upon 
execution  on  a  decree  rendered  in  her  favor, 
she  waa  estopped  to  set  up  her  homestead 
right  as  against  the  purchaser  at  tiie  sale 
and  his  grantees;  that,  complainant  being 
in  possession  under  her,  and  as  her  grantee 
under  the  execution  sale,  he  succeeded  to 
her  rights.  To  the  same  effect  are:  Dor- 
sey  V.  McFarland.  7  Cal.  842;  Dye  v.  Mann, 
10  Mich.  291;  Bolton  T.  Obeme  et  aL,  79 
Iowa,  278,  44  N.  W.  647;  Ooodwin  v;  Good- 
win, 118  Iowa,  819.  80  N.  W.  81:  21  Gyc. 

[6]  SecUon  888,  Wilson's  Bev.  &  Ann.  St. 
1908  (section  1190.  Comp.  Laws  1909),  pro- 
vided that  the  husband  or  wife  execnting 
the  instrnment  relating  to  the  homestead, 
withont  being  ](^ed  with  the  other,  could 
<nil7  be  avoided  by  the  one  not  joining.  In 


[  Maloy  et  ox.  Oahuroo,  29  Okl.  763,  119 
Pac.  587.  Judge  Williams  called  attention 
to  the  fact  that  said  section  did  not  appear 
to  have  beu  extraided  in  force  by  the  Con- 
stltotton.  This  observatl<ni,  in  our  Judg- 
ment, atated  a  correct  concIusloD.  The  stat- 
ute mentioned  Is  without  doubt  repugnant  to 
section  2,  art  12.  Constitution,  providing  how 
the  homestead  of  the  family  may  he  sold, 
and  was  ther^rae  not  put  in  force  by  sec- 
tton  2,  art  25,  of  the  Constitution.  By  sec- 
tion 882,  Wilson's  Rev.  &  Ann.  St  1903  (sec- 
tion 1189,  Comp,  Laws  1909),  It  is  provided 
that  where  the  title  to  the  homestead  is  in 
the  husband,  and  the  wife  voluntarily  aban- 
dons him  for  the  period  of  one  year,  or  from 
any  cause  takes  up  her  residence  outside 
of  the  state,  he  may  convey,  mortgage,  or 
make  any  contract  relating  thereto,  without 
being  Joined  thM-eln  by  her.  We  think  that 
this  section  of  the  statute  must  likewise  fall. 
To  hold  otherwise  would  be  to  create  an  ex- 
ception whereby,  when  one  of  two  facts  ap> 
pear,  the  husband  could  convey  the  home- 
stead without  the  consent  of  his  wife.  Tbe 
fact  that  the  wife  may  have  without  any 
cause  taken  up  her  residence  outside  of  the 
state,  or  that  she  may  voluntarily  abandon 
her  husband  for  a  period  of  one  year,  does 
not  of  Itself  dissolve  the  marriage  relation, 
unless,  perhaps.  It  should  continue  for  a 
sufficient  length  ot  time  to  raise  the  1^1 
presumption  of  death.  A  similar  question 
was  before  the  Conrt  of  Chancery  Appeals 
of  Tennessee  In  Couch  v.  Oapltol  BIdg.  ft 
Loan  Ass'n  et  al..  64  S.  W.  840.  It  was  con- 
tended by  the  defendants  In  that  case,  in 
effect  that  the  husband  having  deserted  and 
abandoned  his  wife,  before  the  execution 
of  her  deed,  she  had  the  right  under  Shan<- 
non's  Code,  |  4242,  to  sell  or  mortgage  the 
homestead  withont  her  husband  Joining  In 
the  conveyance  with  her.  On  the  other  band, 
it  was  urged  by  the  complainant  that,  under 
the  Constitution,  the  homestead  could  only 
be  alienated  by  the  Joint  consent  of  hus- 
band and  wife,  when  that  relation  existed, 
and  that  in  the  purview  of  the  law  the  rela- 
tion of  husband  and  wife  was  not  dissolved 
by  his  desertion  and  abandonmoit  of  her. 
The  (v>lnlon  reads  in  part: 

"The  homefltead  fa  a  property  right  fixed  in 
our  Constitution.  Article  11,  1  11,  Const.  Its 
extent  and  duration  are  also  hxed  by  it  The 
method  of  its  alienation  where  the  marriage  re- 
lation exists  is  prescribed  by  it,  and  that  is  by 
the  joint  consent  of  the  huaband  and  wife, 
legislation  subsequent  to  the  adoption  of  the 
Constitution  prescribes  how  this  joint  consent 
shall  be  given.  We  are  of  opinion  that  It  is 
not  competent  for  the  Legislature  to  provide  for 
the  alienation  of  the  homestead  without  the 
joint  consent  of  the  husband  and  wife,  when 
that  relation  exists,  simply  because  the  Con- 
stitution says  in  explicit  terms  that  it  shall  not 
be  alienated  otherwise.  The  mode  or  manner 
of  eiving  or  evidencing  the  joint  consent  of  the 
busoand  and  wife  is  another  matter.  The  leg- 
islature may  act  here  and  prescribe.  If  correct 
in  this,  It  foUowi  that  the  section  of  the  Code 
(Sbanntm's  Code,  |  4242)  is  of  no  avail  to  ap- 
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Eellants  In  this  up«ct  of  tbfl  case,  nnlesa  we 
old  that  the  desertion  of  the  wife  by  the  hus- 
band docs  away  with  the  relation  of  husband 
and  wife.  It  is  not  believed  that  such  a  propo- 
sition finds  support  in  any  adjudicated  case, 
nor  in  sound  judicial  reasoning,  when  applied 
to  the  marriage  state  and  statute.  The  rela- 
tion of  hu8l>and  and  wife  is  not  disgolTedt  done 
away  with,  or  destroyed  by  the  desertion  of  ^- 
Uier  sponse  by  the  otiier.** 

The  daiue  "given  In  snch  manner  as  may 
be  preecrUwd  by  law,"  In  sectton  2,  art  12, 
Constltotl(»,  deals  only,  as  the  cont»t 
clearly  shows,  with  the  form  <tf  the  consult 
to  the  sale  of  the  h<Hne8tead;  such,  for  In- 
stance, as  whether  the  deed  of  ctmreyance 
ehonid  be  executed  Jointly  by  the  husband 
and  wife,  whether  the  wife  sbonld  be  priv- 
ily eramlned  by  the  officer  taking  her  ac- 
knowtedgmrat,  or  what  offlctir  was  antbwlz- 
by  law  to  take  such  acknowledgment 

The  deed  fnMu  James  D.  Whelan  to  P.  O. 
Adams,  being  void  for  the  reasons  already 
noted,  neither  the  latter  or  his  mortgagee, 
Frank  H.  Whelan,  acquired  any  rights  there- 
under, and  as  to  them  It  matters  not  what 
errors  the  trial  court  may  have  committed. 
Tbej  have  no  cause  to  complain,  for  In  no 
ev«it  are  they  or  either  of  them  entitled  to 
any  form  of  relief  against  the  defendants  in 
orror. 

[7}  The  judgment  for  rents  against  Ad- 
ams and  wife  for  the  years  1009  and  1910 
should  be  vacated.  During  these  years  the 
wife  had  lived  separate  and  apart  from  her 
husband.  From  the  time  of  their  separation 
in  July,  1907.  until  the  filing  of  her  answer 
and  cross-petition  in  March,  1911,  she  had 
not  asserted  her  right  In  the  bomeetead.  On 
the  contrary,  in  1908  she  and  her  husband 
bad  effected  a  settlement,  purporting  to  be 
In  full  <a  their  property  rights,  and  which 
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setoemeitt  dw  songbt  to,  and  did,  cnfom  br 
a  foreclosure  proeeedlnc  In  court,  ^r  ito- 
sitlon  during  the  years  for  which  rent  was 
recoTwed  was  tliat  of  a  creditor,  and  not  of 
a  bonestead  claimant.  Whatever  we  may 
think  of  the  validity  of  the  postnuptial  set- 
tlement between  James  D.  Whelan  and  wil», 
or  of  the  effect  that  should  have  been  given 
her  subseqaent  forecloeure  proceedings,  en- 
forcing its  terms.  It  cannot  be  that,  covering 
the  very  period  during  which  she  occupied  a 
wholly  antagcmistlc  posltlfw,  she  should  be 
allowed  to  recover  rents  and  profits  arising 
fr<sn  tbe  lands  sold  Metcidf  under  tte  Judg- 
ment against  ber  husband.  Dprlng  the  en- 
tire period  she  and  Jau^  D.  Whelan  were 
husband  and  wife.  We  aie  ntrtto  be  under- 
stood as  saying  that  under  no  circumstances 
may  a  wife  recover  rents  from  the  home- 
Btead  where  the  title  thereto  Is  In  the  hus- 
band. It  may  be  there  are  times  when  she  • 
can,  though  the  husband  be  living  ai^  tbey 
be  not  divorced.  But  under  a  state  of  facta 
such  as  presented  by  the  record  before  us  we 
must  conclude  that  no  such  recovery  can  be 
had. 

To  our  minds,  the  court  below  erret^ 
canceling  the  sheriff's  deed  to  Emery  L.  Met- 
calf,  but,  as  he  appears  to  be  satisfied  with 
the  judgment  restoring  to  hUn  the  purchase 
price  of  the  land,  and  the  taxes  and  Interest 
paid  out,  we  are  without  authority  to  review 
the  judgment  as  between  said  defendants. 

In  so  far  as  the  judgment  of  the  court  be- 
low gave  judgment  for  rent  against  plaintiffs 
in  error  P.  O.  Adams  and  Effie  Adama,  It 
should  be  vacated  and  set  aside.  In  all  oth- 
er respects  the  judgment  should  be  affirmed. 

FEB  CURIAM.   Adopted  In  whole. 
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MeGAUUON  t.  JBNKINS  «C  bL  (No.  386&) 
(Snpnme  Gomt  «f  Oklalioma,  Jan.  19,  IfllS.) 

X.  BomarxAo  {$  ie2*)-""ABAHi>oiniBifT." 

A  homestead  cannot  be  abandoned  withont 
»  going  away  from  It  wltb  the  definite  intention 
never  to  return. 

[Bd.  Mote.— For  other  Hoineetead, 
Gent.  Dig.  S|  815-S19;  Dec  Dig.  {  162.* 

For  otiier  definition^  see  Woida  and  FtanuM, 
First  and  Second  Series,  Abandon.] 

2.  HoUBaTEAD  (I  162*)— -ABAMDONiaifT  — Ih- 
TENT  NOT  TO  KETUBN. 

An  intent  never  to  return  It  and  apon  the 
owdition  that  the  occnpants  going  away  can  real- 
ise their  desires  and  expectations  elsewhrae,  and 
thereupon  sell  their  homestead,  is  not  sufficient 
to  couBtitute  an  abandonment  of  sndi  home- 
stead. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Ge^t  Dig.  H  316-819;  DecTDig.  1 162.*] 

a,  HOvaSTBAD  (I  181%*)— ABANDOimiHT  — 

Intent. 

Abandonment  of  a  homestead  is  a  question 
of  fact  in  which  the  intent  of  the  parties  In 
leaving  It  is  controlling. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  {  401;  Dec.  Dig.  f  181%.*! 

4.  Houbstead  (I  181*)  —  Abandohubnt  — 
Pboop. 

Abandonment  of  a  homestead  must  be  es- 
Ublished  b^  the  most  clear,  oMtdnaiTe,  and  on- 
deniable  evidence. 

[Ed.  Note.— For  othtr  case%,  see  Hraiestead, 
Gent  Dig.  »  361-853;  DeTlMg.  f  181.*] 

5.  Appbal  and  Erbob  ({  KXffi*)  —  Review — 
Conflicting  Evidence. 

This  court  will  not  review  an  alleged  error 
involving  the  weighing  of  evidence  against  con- 
flicting evidence,  except  that  it  may  do  so  upon 
qnestions  in  equity. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8935-8987;  Dec.  Dig.  S 
1002.*] 

&  HOHEBTEAO  (f  118*)— HOBTaAOE-JOIRDEB 

OF  Spouse. 

Section  2,  art  12  (WilBams*,  f  803),  of  oar 
Constitution  prohibits  and  renders  v<M  a  mort- 
gage given  by  one  spouse  npon  a  homestead  in 
which  the  other  spouse  did  not  join. 

[Ed.  Note.— For  other  caeea,  see  Homestead, 
Gent.  Dig.  U  192,  195,  203-209.  216,  217 ;  Dec. 

Dig.  I  lis*] 

*■  CommlaslonerB'  OplnioOf  Division  Na  x. 
Error  from  District  Court,  Logan  Count;; 
A.  H.  HnstoD,  Judge. 

Action  by  Sarah  M.  McCammoa  against 
Delia  W.  and  William  M.  Jenldna  on  prom- 
issory notes  and  for  foreclosure  of  mortgage. 
Judgment  for  plaintiff  on  notes  and  for  de- 
fotdants  denylog  foreclosure,  from  which 
plaintiff  brings  error.  Affirmed. 

Plaintiff  In  error  broo^t  this  ftcticm  In 
AnguM,  1911,  agalnat  the  defendant  Delia 
W.  Joiklns,  as  maker,  and  the  defendant 
Wm.  M.  Jenkins,  the  bnsband  of  tbe  maker, 
aa  a  claimant  of  en  Interest  in  the  mortgag- 
ed-pn^rty,  opon  two  promissory  notes  and 
a  mortgage  dated  Jane  7,  1910.  Tba  notes 
are  Uxe  tbe  prlndpal  som  of  ^^000  each, 
with  provision  for  Interest  and  attorney 
fees,  and  the  mortgage  purports  to  be  npon 


Ute  etmth  half  ctf  lot  6  uid  aU  <tf  lots  t  and 
S,  in  blocb  34,  of  East  Outhrle.  This  prop- 
erty only  contained  about  8,'niO  square  feet* 
and  was  never  worth  to  exceed  $6,000.  The 
defendants  by  separate  answers  alleged  that 
this  property  was  their  homestead,  and,  in 
effect,  that  the  mortgage  was  void.  Plain- 
tiff's reply  allegea  abandonment  of  the  said 
bomeetead.  The  case  was  tried  on  December 
28,  1911,  to  the  court,  without  a  jury,  and 
Judgment  on  the  notes  was  entered  against 
the  defendant  Delia  W.  Jenkins;  but  tbe 
court  found  that  the  said  property  had  not 
been  abandoned  as  a  home,  but  was  the 
homestead  of  the  defendants  when  the  mort- 
age was  given,  and  entered  Judgment  can- 
celing the  mortgage  as  void  for  want  of  sign- 
ing and  execntlon  by  Wm.  M.  Jenkins.  Tbe 
facts  immediately  pertinent  to  the  question 
of  whether  this  property  was  tbe  homestead 
of  tbe  defendants  or  had  been  abandoned  as 
such  at  the  time  of  the  giving  of  tbe  mort- 
gage wiU  now  be  as  fully  stated  as.  seems 
necessary  to  a  correct  dedslou  tbere<Hi,  as- 
suming that  the  trial  court  accepted  as  true 
all  the  evidence,  including  ever;  reasonable 
Inference  allowable  which  tends  to  support 
the  Judgment  In  1888  defendants  purchas- 
ed this  property  for  their  home ;  the  defoid- 
ant  Wm.  M.  Jenkins  paying  for  IC,  but  the 
title  being  taken  by  the  defendant  Delia  W. 
Jenkins.  They  thereupon  Immediately  estab- 
lished their  residence  upon  it,  so  that  it  th^ 
became  their  homestead.  They  at  that  time 
had  six  minor  children ;  but  at  the  Ume  of 
the  execution  of  said  mortgage  only  one  re- 
mained a  minor.  There  is  no  questlmi  about 
their  having  continuously  resided  on  this 
property  as  their  home  until  In  the  spring 
of  1908,  since  which  time  the  defendants 
have  spent  much  time  In  Sapulpa,  Creek 
county,  Okl.,  under  circamstances  giving 
some  color  to  plaintiff's  claim  of  abandon- 
ment In  the  spring  of  1908,  defendant's  son 
Will  had  secured  a  position  in  tbe  pubUe 
schools  at  Sapulpa,  and  about  that  time  ac- 
quired a  home  there.  Since  then  defendants 
have  spent  mncb  of  their  time  with  him  In 
his  home.  Tliey  testis  to  the  fact  that  Wm, 
M.  Jenkins  went  to  Saenlpa  as  a  proqiector 
in  search  of  a  permanent  location  In  busi- 
ness as  a  lawyer,. and  made  temitorary  ar- 
rangements with  a  firm  of  lawyers  there  for 
office  room  In  anticipation  that  he  might  de- 
cide to  permanently  locate  and  might  form 
a  partnership  with  them ;  that  Wm.  M.  Jen- 
kins never  made  any  permanent  boslness  ar- 
rangements there^  nor  rented  an  office ;  that 
they  never  Intended  to  abandon  this  Guth- 
Ele  prcv^rty  as  ttwlr  .home,  unless  Wm.  M. 
J^dclna  should  permanently  locate  as  he 
never  did.  In  Sqmlpa,  although  Delia  W. 
Jenkins  ahme  desired  to  sell  the  same  In  an- 
ticipation of  such  location,  but  only  Intended 
to  abandon  this  homestead  In  Oie,  event  of 
such  sale  thereof;  that  they  always  cwslder- 
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ed  tills  Ont3ui«  property  as  tbeir  borne,  and 
Intended  to  return  to  it  during  all  tlie  time 
thcty  were  away  in  Sapulpa,  unless  they 
should  decide  to  and,  In  fact,  permanently 
locate,  as  fhey  never  did.  at  the  latter  place ; 
that  since  the  spring  of  190S  they  have  di- 
vided their  time  between  their  home  on  said 
Outiirie  property  and  their  temporary  abode 
with  their  son  in  Sapulpa,  Delia  W.  Jenkins 
testifying  tliat  she  spent  most  of  snCh  time 
at  the  former  place ;  that  they  did  not  move 
aH  their  fumlture  tnm  tMr  Outhzle  home, 
although  they  rented  the  place  to  a  tenant 
during  a  portion  of  such  time;  and  that 
tli^  never  acquired  a  braw  In  Sapulpa  or 
daewtiere,  although  Delia  W.  Jenkins,  with- 
out the  knowledge  or  consent  of  Wm.  H. 
Jenkins,  purchased  and  in  her  own  name 
took  title  to  certain  residential  property 
there  On  the  same  transacticm  in  which  slw 
gave  said  mortgage)  for  another  party,  to 
whom  she  immediately  transferred  same,  to 
whidL  she  has  since  taken  a  ocmveyance  of 
title  from  her  said  transferee  and  now  holds 
same,  but  they  never  established  a  rertdenee 
on  this  Sapulpa  property.  The  fact  <tf  the 
execntloD  of  the  mortgage  was  concealed 
from  Wm.  M.  Jenkins  because  the  plaintiff 
and  Delia  W.  Jenkins  knew  he  would  object 
to  that  transaction  if  he  knew  of  1^  and  be 
did  not  learn  of  it  until  in  the  aprlng  of 
1911.  As  against  their  denial  of  abandon- 
ment of  their  Onthrie  homestead,  the  defcfltd- 
ant  Wm.  M.  Jenkins  admits  tiiat  In  190B  he 
made  ap^lcatlon  for  a  cfmmdasiim  as  notary 
,  public,  in  whldi  he  stated  he  liad  lived  one 
'  year  in  Creek  county,  which  commlaGlon  ms' 
Issued  to  him ;  that  In  the  spring  at  1910  he 
made  application  to  have  his  name  placed  on 
the  ticket  tor  nomination  by  the  Republi- 
can party  in  August  of  that  year  as  Its  can- 
didate for  the  office  of  Judge  of  the  superior 
court  of  that  county,  in  which  application  he 
r^resented  himself  to  be  a  resident  citizen 
of  said  coimty  and  qualified  under  the  law 
tor  that  office;  that  he  was  homlnated  for 
that  office  by  that  party,  and  was  its  caDdt- 
date  in  the  election  In  November,  1910 ;  and 
that  he  registered  as  a  voter  and  voted  in 
said  Creek  county  during  his  stay  there. 

HcDougal  ft  Lytic,  of  Sapulpa,  and  Arthur 
R.  Swank,  of  Outbrle,  for  plaintiff  in  err<». 
Dale  ft  ^rer,  <^  Outbrl^  tot  d^teidants  in 
error. 

THACEEE^  G.  (after  stating  the  facts  as 
above).  [I  ]  When  a  homestead  character  oocc 
attaches  to  property,  it  will  continue  to  be 
the  homestead  nntU  abandoned  by  a  going 
away  therefrom  with  Uie  definite  intention 
never  to  return.  21  Oyc.  679;  Bykes  v.  Speer 
(Tex.  Olv.  App.)  112  S.  W.  426;  In  ce  Fresnall 
(D.  O)  167  Fed.  406. 

[Z]  And  an  Intent  never  to  retma  U  the 


occupants  going  away  from  it  can  realice 
their  desires  and  expectations  elsewhere  and 
therenpoD  sdl  tbelr  homestead,  being  con- 
ditional, is  not  sufficient. 

[S]  Abandonment  is  a  question  of  fact  in 
which  the  intent  of  tiie  parties  in  leaving 
ibe  homestead  Is  controlling.  Sykes  v.  Speer, 
supra;  In  re  Preanall,  supra. 

[4]  AhandMunent  must  be  established  by 
the  meet  <dear,  oonclualve,  and  undeniable 
evidence  Sh^herd  v.  Cassldy,  20  Tex. 
28,  70  Am.  Dec.  372;  Gouhenant  v.  Cockrell. 
20  Tex.  96;  Gross  v.  Everts,  28  Tex.  62S; 
Mills     T<m  Boflkirk,  82  Tex.  880. 

The  case  of  Boss  v.  Hellyer  (G.  C.)  26  Fed. 
413,  relied  mi  by  plaintiff  for  a  reversal  ot 
this  case,  presents  a  very  strong  argnment  to 
the  effect  that,  as  a  matter  of  Act,  the  trial 
court  might  and  sbouUl  have  found  ttiat  the 
defmdants  had  abandoned  Ihetr  homestead 
at  the  time  of  the  execution  of  the  mortgage. 
But,  notwithstanding  the  strong  evidence  of 
abandonment,  the  trial  court  did  not  find 
such  to  be  the  fact;  and  ttiere  is  some  evi- 
dence reasonably  tending  to  n^ttve  the  evi- 
dence of  abandonment  and  support  the  find- 
ing made. 

The  toUowb^  cases  show  ttiat  the  evldoMw 
was  suffidoit  in  the  presoit  case  to  savport 
the  finding  and  Judgment  of  the  trial  court: 
Band  Lumber  Go.  et  at  v.  Atkins  et  aL.  116 
Iowa.  242,  89  K.  W.  1101;  Minnesota  Stone- 
ware Co.  V.  McCrosaen  et  al..  110  Wis.  316. 
8S  N.  W.  1019.  84  Am.  St  Bep.  927;  Farmer 
V.  Hale.  14  Tex.  Clv/  App.  78,  37  8.  W.  164; 
Allen  v.  Campbell,  53  Tex.  Civ.  App.  76,  115 
S.  W.  360;  In  re  Presnall  (D.  C)  168  Fed. 
406 ;  Sanders  et  nx.  v.  Sheran,  66  tex.  655, 
2  S.  W.  804:  21  Cyc.  B97. 

[I]  TbiB  court  will  not  review  an  alleged 
error  involving  a  welding  of  evidence 
against  conflicting  evidence,  except  that  It 
may  do  so  upon  questions  in  equity.  Board 
of  County  Commissioners  of  Woodward  Co. 
V.  Thylault,  141  Pac.  409;  Alfred  v.  St.  L., 
I.  M.  ft  S.  Ry.  Co.,  140  Pac.  415;  Blwell  v. 
Purcell,  140  Pac.  412. 

[B]  Section  2,  art.  12  (Williams',  f  808),  of 
our  Constitution  provides: 

*'  •  •  •  Nor  shall  the  owner.  If  married, 
sell  the  homestead  without  the  consent  of  his 
or  her  apouse,  given  in  socb  maooer  as  may  b« 
prescribed  by  law :  Provided,  Nothing  in  this 
article  shall  prohibit  any  person  from  mor^ng- 
iDg  his  homestead,  the  spouse,  if  anv.  Joining 
thereto;  nor  prevent  the  sale  tbereoi  on  loze- 
cloBure  to  satis^  any  such  mortgage.** 

This  provision  clearly  prc^blta  and  ren- 
ders void  the  mortgage  In  this  case.  Whelan 
V.  Adams  et  aL,  145  Pac.  1158.  Also  see  Alton 
Mercantile  Go.  v.  Splndel,  140  Pac.  1168. 

For  the  reasons  stated,  tiie  Judgmoit  of 
the  trial  court  should  be  affirmed. 

PBB  OUBIAH.  Adopted  in  wliolSb 
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MEMORANDUM  DECISIONS 


POLKINGHOEN  t.  SUPEEIOB  COURT 
IN  AND  FOE  SAN  BERNARDINO  COUN- 
TY et  aL  (U  A.  No.  3884.)  Supreme  Court 
of  CaUfomla.  Dec.  10,  1914.)  In  Bank.  Ap- 
plication by  W.  P.  Polkingooni  for  writ  of 
prohibition  directed  esainst  the  Superior  Coart 
of  the  State  of  California  in  and  for  the  Coun- 
ty of  San  Bernardino  and  another.  Ordered 
that  peremptory  writ  issue.  Tyrrell^  Abrahams 
it  Brown,  ct  htm  Annies,  for  petitioner.  B. 
W.  Freeman  and  William  B.  Ogden,  both  of 
Los  Angeles,  for  resiKnadents. 

PER  CURIAM.  In  this  proceeding  the  pe- 
titioner, a  creditor  of  the  Gibraltar  Invest- 
ment &  Home  Bnildins  Company,  filed  a  pe- 
tition for  a  writ  of  jwt^bition  arresting  the 
proceedings  in  a  certain  action  pending  in 
the  Superior  Court  of  San  Bernardino  coun- 
ty entiued  "Brookings  Timber  &  Lumber  Com- 
pany, a  Gorporarion.  Plaintiif.  T.  Gibraltar  In- 
vestment ft  Home  Building  Company,  a  Cor- 

E ration,  Defendant,"  wherein  one  8.  P.  Kel- 
'  was  apitointed  receiver  of  the  assets  of  the 
defendant.  On  the  authority  of  C.  Edgar  El- 
liott, Petitioner,  t.  Superior  Conrt,  etc.,  et  al. 
(L.  A.  No.  8948),  146  Pac  101,  heretofore  de- 
cided by  this  court,  in  which  the  order  ap- 
pointing said  receiver  was  adjudged  void,  it  is 
ordered  Qiat  a  peremptory  writ  of  prohibition 
issne  oat  of  thfa  court  as  prayed  fw  in  the 
petition  on  file  in  the  aboT«-«atitled  proceed- 

PEOPLB  T.  ZERMAN.  (Or.  B51.)  OMih 
trict  Court  of  Appeal,  First  Distriet,  OaUfDr* 
nia.  Nor.  11,  1914.)  Appeal  from  Superior 
Court,  City  and  County  of  San  Frandsco; 
Frank  H.  Donne,  Judge.  Edward  Zennan  was 
convicted  of  crime,  and  appeals.  Affirmed. 
Jaa  F.  Sheehan,  of  San  Francisco,  for  ap- 
pellant. U.  S.  Webb,  Atty.  Gen.,  and  John 
H.  Riordan,  Deputy  Atty.  Gen.,'  for  the  People. 

PER  CURIAM.  We  are  satisfied  that  the 
point  made  in  this  case  in  support  of  the  appeal 
u  not  well  taken,  namely,  that  the  evidence  is 
insufficient  to  support  the  verdict  and  judg- 
ment. From  a  reading  and  consideration  of 
the  evidence,  we  are  satisfied  that  the  contrary 
is  the  case.  The  judgment  and  order  appealed 
from  are  affirmed. 


HE6INBOTHAM   v.   WEBSTER   et  al. 

J'Xo.  801&J  (Supreme  Court  of  Colorado, 
an.  4,  1916.)  En  Banc.  Error  to  Court  of 
Appeals.  Action  by  W.  £.  Heginbotham 
-against  B.  M.  Wet)ater  and  another.  There 
was  a  judgment  ot  the  Court  of  Appeals  (23 
Colo.  App.  229,  129  Pac.  569),  reversing  a 
judgment  for  plaintiff,  with  directions  to  tntar 
judgment  for  defendant  Webster,  and  plaintiff 
brim  error.  Affirmed.  Munson  It  Munson, 
of  Steriing,  for  plaintiff  in  error.  Allen  & 
Webster,  «  Denver,  for  defendants  in  error. 

PER  CURIAM.  We  have  thoroughly  ex- 
amined the  record,  briefe,  and  opinion  of  the 
Court  of  Appeals  in  this  cause,  and  after  full 
and  careful  consuleration  are  of  opinion  that 
the  conclusion  reached  by  that  court  is  cor- 
rect Its  ju^ment  is  tiwnfore  afflmed.  Judg* 
meat  affirmed. 


MORGAN  V.  SHAW.  (No.  8087.)  (Su- 
preme Court  of  Colorado.  Jan.  4,  1916.)  De- 
partment a.   Error  to  Conaty  Goort,  Saa  Ju- 


an County;  William  Palmqalst,  Judge.  Ae- 
riOQ  by  John  Morgan  agamst  J.  E.  Shaw. 
From  a  judgment  for  defendant,  idaintiff  brings 
error.  Affirmed.  Frank  L.  Boss,  of  SllTerton, 
for  plaintiff  in  error. 

PER  CURIAM.  This  action  was  instituted 
before  a  justice  of  the  peace  in  San  Juan  coun- 
ty, and  there  were  no  pleadings.  It  was  for 
balance  on  account  of  ^60.SO.  The  d^endant 
below,  defendant  in  error  here,  claimed  an 
offset.  Judgment  before  the  justice  of  the  peace 
was  for  ^1  and  costs  in  favor  of  the  defendant 
The  plaintiff  appealed  to  the  county  court, 
where  the  cause  was  tried  before  a  jury,  and 
verdict  rendered  in  f^vor  of  the  defendant  for 
precisely  the  same  amount.  The  finding  for  $1 
was  remitted  by  the  defendant,  and  judgment 
rendered  against  the  plaintiff  In  error  tor  costs. 
An  examination  of  the  record  discloses  no  sub- 
stantial error  In  the  proceedings.  The  judg- 
ment is  affirmed. 


WOOD  V.  YANT,  Sheriff,  et  al.  (No.  4172.) 
(Court  of  Appeals  of  (Colorado.  Jan.  11,  1915.) 
Krror  to  District  Court,  Otero  County;  J.  E, 
Rixer,  Judge.  Action  between  Minnie  P.  Wood 
and  Alex  xant,  Sheriff  of  Otefo  County,  and 
others.  From  a  judgment  for  7ant  and  others 
Wood  brings  error.  Morion  to  strike  the  ab- 
stract of  record  and  the  assignment  of  errors 
denied.  A.  B.  Wallis,  of  La  Junta,  and  Thom- 
as &  Thomas,  of  Denver,  for  plaintiff  in  ernor. 
Fred  A.  Sabin  and  Geo.  A.  Kilgoxe^  both  of 
La  Junta,  for  defendants  in  error, 

PER  CURIAM.  The  motion  to  strike  the 
abstract  of  record  and  the  assignment  of  er- 
rors is  made  on  the  grounds  that  the  abstract 
does  not  contain  a  sufficient  number'  of  folio 
numbers  on  the  mamn  thereof,  tb&t  the  ab- 
stract contains  no  index,  and  that  the  assign- 
ment of  errors  is  too  general  in  its  nature. 
It  is  contended  in  resistance  to  the  motion  that 
the  abstract  was  printed  before  the  new  rules 
of  the  Supreme  Court  went  into  effect  requir- 
ing abstmets  to  be  indexed,  and  that  the  other 
grounds  of  the  motioa  sm  not  w^  taken.  The 
assignment  of  errors  is  quite  general  in  its 
nature  and  does  not  strictly  comply  with  the 
rule,  and  the  folio  numbers  on  the  margin  of 
the  abstract  are  not  in  strict  compliance  with 
the  role;  and,  wiiile  the  abstract  is  not  in- 
dexed, although  it  seems  to  have  been  filed  aft- 
er the  new  rules  went  into  effect,  yet  it  is 
not  disputed  that  it  was  prepared  before  that 
time.  Ttia  motion  is  denied,  but  the  attention 
of  counsel  is  called  to  the  requirements  of  the 
old  rules  as  well  as  the  new,  and  greater  par- 
ticularity du>uld  be  ezerdsed  hereutor  In  eun- 
piianee  (herewith.  Courts  of  roview  have  been 
criticised  very  much  for  lack  of  a  more  speedy 
determination  of  causee,  and  counsel  who  do 
not  specifically  follow  the  rules  adopted  to 
facilitate  a  speedy  determination  may  expect 
a  rigid  eoforcement  of  Uisss  rules  in  the  future^ 
Motion  denied. 


Ex  parte  BARBER.  (Sots.  A-2323,  A-2324.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  Dec. 
5, 1914J  Applications  ot  William  J.  Barber  for 
writ  of  habeas  corpus  to  secure  bail.  Ball 
denied  as  to  one  application,  and  allowed  as  to 
the  other.  Martin  «  Moss,  of  Tnlaa,  for  plain- 
tiff In  error. 

PER  CURIAM.  The  petitions  for  the  writ  of 
habeas  corpus  in  Nos.  A-2323  and  A-2324 
were  brou^  for  ths  pnipose  of  secniing  baiL 
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The  petitioner,  W.  J.  Barber,  at  the  .time  of  the 
filing  of  the  petitions  in  this  courL  had  been 
committed  by  Lee  Daniel,  justice  of  the  peace 
of  Tulsa  county,  in  cause  No.  A-2323.  charged 
with  the  murder  of  Ed  Plank,  committed  on  the 
23d  day  of  July,  1914.  The  court  is  of  opinion 
that  bail  should  be  denied  in  No.  A-2323,  and 
the  writ  discharged,  and  it  is  so  ordered.  In 
cause  No.  A-2324,  petitioner  was  held  in  the 
custody  of  the  sheriff  by  commitioent  from  the 
same  justice  of  the  pea.ce,  charged  with  tlie  mor^ 
der  of  Holmes  Dandson.  The  court  is  of  opin- 
ion that  bail  should  be  allowed  in  this  case,  and 
bail  fixed  at  $20,000,  to  be  approved  by  the 
clerk  of  the  superior  coart  of  Tulsa  county  un- 
der the  supervision  of  the  judge  of  the  superior 
court  of  said  county,  whose  duty  it  shall  be  to 
see  that  the  bond  is  in  proper  form,  and  in  every 
way  in  keepinf  with  uie  provisions  of  the  stat- 
ute. 


BRADLEY  v.  STATE.  (No.  A-2100.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  Jan. 
23,  1915.)  Appeal  from  Superior  Court,  Mua- 
ki^^  County;  Farrar  L.  McCain,  Judge.  B. 
W.  Bradley  was  convicted  of  violating  the  pro- 
hibitory law,  and  appeals.  Affirmed.  S.  B.  Gid- 
oey,  of  Muskogee,  for  plaintiff  in  error.  C.  J. 
Davenport,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error,  B.  W. 
Bradley,  was  convicted  at  the  July,  1913,  term 
of  the  superior  court  of  Muskogee  county  on  a 
charge  of  having  imlawful  possession  of  intoxi- 
cating liquor  with  intent  to  sell  the  same,  and 
his  punishmenf  fixed  at  a  Gne  of  $100  and  im- 
prisonment in  the  county  Jail  for  a  period  of  80 
days.  The  questions  of  law  raised  hy  counsd 
have  been  heretofore  decided  adversely  to  thdr 
contentions  by  this  court.  The  facts  dearly  dis- 
cloae  the  guilt  of  the  accused.  The  judgment  of 
the  taial  court  is  therefore  affirmed. 


CHANDLER  V.  STATE.  (No.  A-2129.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  Dec. 
24,  1914.)  App«a  from  County  Court,  Okla- 
homa County;  John  W.  Hayson,  Judge.  Bob 
Chandler  was  convicted  of  violating  the  prohib- 
itory law,  and  appeals.  Affirmed.  Reardon  & 
Hereford,  of  Oldahoma  City,  for  plaintiff  in 
error.  0.  J.  Davenport  Asst.  Atty.  Gen^  for 
the  State. 

PER  CURIAM.  The  plaintiff  in  error.  Bob 
Chandler,  was  tried  and  convicted  at  the  July, 
1913,  term  of  the  county  court  of  Oklahoma 
county  on  a  charge  of  selling  intoxicating  liq- 
uor, and  his  punishment  fixed  at  imprisonment 
in  the  county  Jail  for  a  period  of  6  months  and 
a  fine  of  S500.  The  appeal  was  filed  in  this 
court  on  November  12,  1913.  A  careful  exam- 
ination of  the  record  discloses  no  error  prejudi- 
cial to  the  substantial  rights  of  the  plaintiff  in 
error.  The  jodgment  of  uie  trial  court  la  there- 
fore affirmed. 


DULANBT  T.  STATE.  (No.  A-2160.) 
(Criminal  Court  of  Appeals  of  Oklahoma,  Jan. 
10,  1915.)  Appeal  from  County  Court,  Jefferaon 
County;  J.  M.  Adams,  Judge.  Monk  Dulaney 
was  convicted  of  a  violation 'of  the  prohibition 
law,  and  appeals.  Affirmed.  Hamilton  &  Saye, 
of  Waurika,  for  plaintiff  in  error.  The  Attorney 
General,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
victed on  an  information  charging  the  unlawful 
conveyance  of  intoxicating  liquors.  On  the  17tb 
day  of  October,  1913,  judgment  was  entered, 
and  he  was  sentenced  in  accordance  with  the 
verdict  to  be  confined  in  the  county  jail  for  a 
term  of  00  days  and  to  pay  a  fine  of  $100  and 
costs.  Upon  a  careful  examination  of  the  rec- 
ord, we  are  satisfied  that  no  error  prejudicial 
to  the  substantial  rights  of  the  plaintiff  in  error 
was  cMUBttted  od  iia  trial,  nor  have  we  anf 


BEPOBXBB  (OU. 

reason  to  doubt  that  the  verdict  was  readied 
only  upon  a  fair  and  full  consideration  of  the 
case  by  the  jury.  The  judgment  of  conviction 
is  theraore  aflrmed.  Mandate  forthwith. 


McGEB  V.  STATE.  (No.  A-2028.)  (Criminal 
C>)urt  of  Appeals  of  Oklahoma.  Dec.  24,  1914.) 
Appeal  from  District  Court,  Bryan  Ciounty; 
Jesse  M.  Hatchett,  Judge.  Bun  McGee  was  con- 
victed of  assault  and  battery,  and  appeals.  Af- 
firmed. McPherren  &  Cochran,  of  Durant.  for 
plaintiff  in  error.  C.  J.  Davenport,  Asst.  Atty. 
Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error,  Bun 
McGee,  was  convicted  at  the  December,  1912, 
term  of  the  district  court  of  Bryan  county  on  a 
charge  of  assault  with  intent  to  kill,  and  bis 
punishment  fixed  at  a  fine  of  $100  and  impriaoa- 
ment  in  the  county  jail  for  a  period  of  30  days. 
A  careful  examination  of  the  record  discloses 
DO  error  prejudicial  to  the  substantial  rights  of 
the  plaintiff  in  error.  judgment  of  the  trial 
court  is  therefmre  affirmed. 


MORGAN  7.  STATE.t  (No.  A-2137.)  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  T)ec.  24, 
1914.)  Appeal  from  County  Court,  Pawnee 
County;  Geo.  E.  Merritt,  Judge.  O.  Morgan 
was  convicted  of  violating  the  prohibitory  law, 
and  appeals.  Affirmed.  McNeill  &  MeNelU,  of 
Pawnee,  for  plaintiff  In  error.  Smith  C.  Mat- 
son,  Asst  Atty.  Gen.,  for  the  State. 

FEB  CURIAM.  The  plaintiff  in  error.  O. 
Morgan,  was  convicted  at  the  July,  1013,  term 
of  tbe  county  court  of  Pawnee  county  on  a 
charge  of  having  the  unlawful  possession  of  in- 
toxicating liquor  with  intent  to  sell  the  same, 
and  his  pnnisbment  fixed  at  a  fine  of  $100  and 
imprisonment  in  the  coon^  jail  for  a  period  of 
30  days.  A  careful  examination  <tf  the  record 
discloses  DO  error  pr^udidal  to  tbe  substantial 
r^hts  of  the  plaintiff  in  error.  The  jodgment 
of  the  trial  court  la  therefore  affirmeo. 


RHINE  T.  STATE.  (No.  A-2S18.)  (Crimi- 
nal CTourt  of  Appeals  of  Oklahoma.  Jan.  16, 
1915.)  Appeal  from  County  Court,  Hughes 
County;  J.  Ross  Bailey,  Judge.  S.  H.  Rhine 
was  convicted  of  violating  the  prohibitory  law, 
and  appeals.  Dismissed.  Cmmp,  Skinner  & 
Anglin,  of  HoldenviUe,  for  plaintiff  in  error. 
C.  J.  Davenporti  Asst.  At^.  Gen.,  for  dw 
State. 

PER  CURIAM.  The  plaintiff  In  error.  S.  H. 
Rhine,  was  convicted  at  the  June,  1914,  term 
of  the  county  court  of 'Hughes  county  on  o 
charge  of  Belling  Intoxicating  liquor,  and  his 
punishment  fixed  at  a  fine  of  $100  and  imprison- 
ment in  the  county  Jail  for  a  period  of  8  months. 
On  December  1,  1914,  the  plaintiff  in  error  filed 
a  motion  In  this  court  to  dismiss  the  appeal. 
The  motion  is  ■nstalned,  and  the  appeal  accord- 
ingly dismissed. 


ROBERTS  T.  STATE.  fNo.  A-2144.) 
(Criminal  Court  Appeals  of  Oklahoma.  Jan. 
l6,  191G.)  Appeal  from  County  Court,  Jeffer- 
son County;  j.  M.  Adams,  Judge.  DUlard 
Roberts  was  convicted  of  a  violation  of  the  pro- 
hibition law,  and  appeals.  Affirmed.  J.  H. 
Harper,  of  Waurika,  for  plaintiff  in  error. 
Obas.  West,  Atty.  Gen.,  and  C  J.  Davenport, 
Asst.  Atty.  Gen.,  for  the  Htate. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
victed upon  an  information  idiareing  the  unlaw- 
ful sale  of  whisky  to  Walter  Morton.  On  the 
14th  day  of  October,  1913,  judgment  was  enter- 
ed, and  he  was  sentenced  in  accordance  with  the 
verdict  to  be  confined  in  the  county  jail  for  30 
days  and  to  pay  a  fine  of  $50  and  costs.  Only 
two  questions  are  urged  for  a  reversal  of  tiie 
judgment.  The  first  is  that  the  court  erred 
in  givtaig  tbe  statiiterr  deflnltfim  in  u  instzQe- 

t  Behearlng  denied  February  U,  mc 
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aon  on  MMoabto  doubt  No  objection  was 
made  or  ezeeptioii  taken  to  the  giving  of  tUa  In- 
■tniction.  For  this  reason,  we  cannot  do  other- 
wiae  than  hold  that  the  instruction  vaa  harin- 
leaa  error.  Harris  t.  State,  10  OU.  Cr.  417. 
187  Pac.  36fi,  139  Pac.  840.  Four  or  five  wit- 
neaaes  testified  as  to  the  transaction.  Plaintiff 
In  error  offered  no  testimony.  We  think  that 
tilis  appeal  if  wlthont  merit  The  judgment  of 
BOnnClMUl  la  tbezvloro  affirmed.  Muulata  fortli^ 
wltb. 


SMILBT  8TATB.  (Na  A-2139.)  (Crim- 
inal Coort  of  Ai^eals  of  Oklahoma.  Jan.  16, 
1916.)  ApDeal  from  Oount;  Court,  Kiowa 
Count;;  J.  S.  Carpenter,  Judge.  William 
Smiley  was  eouTicted  of  violatinff  the  prohibi- 
tory law,  and  appeals.  Affirmed,  Hays  ft 
Hughes,  of  Hobart,  for  plaintiff  In  error.  B. 
O.  Spilman,  Asst  Atty.  Oen.,  for  the  State. 

PER  CURIAM.  Plaintiff  In  error.  WiUlam 
Smiley,  was  convicted  at  the  July,  1913,  term 
of  the  county  conrt  Kiowa  county  on  a 
charge  of  selling  intoxicatins  liqaor,  and  his 
punishment  fixed  at  a  fine  of  $250  and  Impris- 
onment in  the  county  Jail  for  a  period  of  120 
days.  A  careful  ezarafnetion  €i  m  record  n- 
veata  no  error  prejudicial  to  the  anbstantial 
ifchts  of  the  ptointig  in  error.  The  Jodgment 
of  tlM  trial  court  ia  therefore  affirmed. 


STATE  T.  JOHNSON.  CNo.  12404.)  (Su- 
preme Court  of  Waabinaton.  Jan.  18,  191S.) 
En  Banc.  Appeal  from  Superior  Court  Ifation 
County;  Charles  Etbelbert  Claypool,  Judge. 
John  6.  Johnson  was  charged  with  a  misdemean- 
or. From  a  judgment  dismissing  the  information, 
the  State  appeala,  Judgment  reversed.  R.  A. 
Lathrop,  of  Shelton,  tbr  the  State. 

PER  CURIAM.  Appeal  bj  the  ttate  from  a 
jnd^ent  dismissing  an  iDformaticn  and  dla- 


diafging  the  accused  upon  the  ground  that  the 
informatUm  did  not  state  facta  aufficient  to  con- 
aUtDte  a  crime.  The  defendant  in  this  case  ia 
the  aame  as  in  State  v.  Johnson,  144  Pac.  57, 
and  the  appeal  raises  the  identical  question 
passed  upon  In  that  case.  Upon  the  authoii^ 
of  that  case,  and  for  the  reasona  ther^  itate^ 
the  Judgment  la  rsTenedt 


CITY  OF  SEATTLE  v.  SEATTLE,  R.  ft 
S.  RT.  CO.  0^0.  12127J  (Supreme  Court  of 
Washington.  Feb.  6, 1916.)  On  motion  to  mod- 
ify opinion.  Granted.  Fw  former  opinlon«  see 
145  Pac.  64. 

PER  CUBIAM.  The  respondent  has  filed  a 
motion  for  a  modification  of  the  opinion 
heretofore  filed  herein,  and  reported  in  145 
Pac.  54,  in  which  the  conclusion  was  reach- 
ed that  the  judgment  appealed  from  should  be 
reveraed.  Aa  appears  from  the  first  opinion, 
this  waa  s  condemnation  case  brought  by  the 
city,  in  which  it  waa  sought  to  condenm  adjacent 
property  for  the  purpose  of  widening  Rainier 
avenue.  The  improvement  affected  more  than 
1,200  distinct  pieces  of  property  ejid  3,500 
parties  respondent,  upon  which  1,417  verdicts 
were  entered,  but  only  one  judgment  From 
this  judgment  the  railway  company  only  appeal- 
ed. We  think  it  is  evident  from  a  reading  of 
the  first  opinion  that  the  order  of  the  court  aa 
to  the  reversal  of  the  judgment  was  to  affect  the 
railway  company  only,  and  not  disturb  the  judg- 
ment as  to  the  other  parties,  who  took  no  ap- 
I»eal;  but  Inasmuch  as  the  judgment  affects  bo 
many  distinct  pieces  of  proi>erty,  we  have  con- 
cluded, in  the  interest  of  certainty,  to  modify 
the  onrioal  opinion,  so  that  the  same  will  read 
in  the  last  line  thereof:  "The  judgment  Is  re- 
versed only  aa  to  th«  appelant  Seattle  Ren- 
ton  ft  Soauiem  Railway  Company." 


Bnd  of  CAna  is  Yol.  145 
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ABANDONMENT. 

See  Adoption,  H  7,  13;  Criminal  Law,  {  1131; 
Divorce,  S  87;  HomMtead,  §8  162, 181, 181%; 
Municipal  GorporatioDS,  S  374. 

ABATEMENT. 

Bee  Naiwnee.  ft  81. 

ABATEMENT  AND  REVIVAL 

V.  DBATB  OF  PABTT  AKD  VKVXVAL 
OF  AOnON. 

<A)  Abatement         SnrrflTal  ot  A«itilon. 

1 68  (Cal.)  The  death  of  plaintifF,  pending  a 
motion  for  new  trial  after  3udg:ment  in  bis  fa- 
Tor,  does  not  abate  an  action  for  personal  ioju* 
ries.— Sherwin  v.  Southern  Pac.  Co.,  145  P.  92. 

VX.  WAIVER  OF  GBOUlfSS  OF  ABATE- 
MENT AND  TIME  AND  MANNEB 
OF  PUSADINO  IN  OENBBAI.. 

8  85  (Or.)  A  plea  in  abatement  cannot  be  Join- 
ed with  a  plea  In  bar,  and  mntt  be  dlq^wed 
of  before  an  answer  to  the  merits  can  be  con- 
sidered.—Klamath  Lumber  Co.-  r.  Bamber,  146 
P.  650. 

■    ABSTRACTS  OF  RECORD.  . 

See  Appeal  and  Error,  ft  682,  688. 

ABSTRACTS  OF  TITLE. 

See  EzchaDge  tA  Property,  ft  8. 

ABUTTING  OWNERS. 

See  Eminent  Domain,  SS  101-128. 

ACCOMMODATION  PAPER. 

See  Bills  and  Notes,  |  443. 

ACCOUNT. 

See  Account  Stated;  Action.  |  25:  Executors 
and  Administraton,  ftft  ^  478-001;  Jadg- 
ment,  ft  738. 

ACCOUNT  STATED. 

§  1 1  (CaLApp.)  In  an  action  opon  an  account 
stated,  evidence  of  omlssiona  and  errors  tiierein 
is  admissible,  and  the  specific  items  questioned 
ma;  be  adjusted  without  reopening  the  whole 
account— Adams  v.  Geri£,  145  P.  106. 

ft  19  (CaLApp.)  In  an  action  on  an  account 
stated,  evidence  held  to  support  a  finding  that 
the  account  was  fairly  stated,  and  there  was 
DO  fraud  or  false  representations  by  plaintiff.— 
Adama  v.  Gerig,  145  P.  100. 

ACCRETION. 

See  Navigable  Waters,  |  44. 


Dismissal  and 


ACTION. 

See  Abatement  and  Bevival; 

Nonsnit 

II.  NATURE  AND  FOBM. 

S  25  (Wash.)  Action  to  recover  payments  on 
timber  contract  with  prayer  for  an  accounting 
and  cancellation  of  contract  held  action  at  law 
and  not  suit  in  equity.— Golvia  t.  01ai4:,  145 
P.  419. 

m.  JOINDEB,  SPIJTTINQ.  OONflOLI- 
DATION.  AND  flBTERANOB. 

S  38  (Utah)  Parties  may  include  io  one  con- 
tract as  many  conditions  and  promises  as  they 
desire  and  to  enforce  them  all  in  one  cause  of 
action.— WilUams  v.  Nelson,  14S  P.  89. 

|4S  (Ean.)  A  petition  declaring  on  a  pur- 
chaser's promise  to  pay  in  cash,  instead  of  in 
stock,  if  within  a  certain  time  a  cement  plant 
had  not  been  eatabUshed,  held  not  demurrable 
for  misjoinder,  though  it  alleged  bad  faith  and 
sought  a  receivership. — Delgarno  v.  Middle 
West  Portland  Cement  Co.,  145  P.  823. 

S  50  (Wash.)  Under  Bern.  &  Hal.  Code,  SS  ^SQ, 
4()6,  relating  to  joinder  of  plaintiffs  and  to 
judgment,  tenants  in  common  with  one  of  the 
defendants  held  entitled  to  Jointiy  prosecute  an 
action  for  fraud  in  tiie  safe  of  timlwr  land. — 
Lebovitz  v.  CogsweU,  145  P.  212. 

S  50  (Wyo.)  A  joint  recovery,  when  properly 
challenged,  cannot  be  sustained  by  proof  of 
separate,  several,  and  independent  caosee  of  ac- 
tion  in  favw  of  s^arate  plaintiffs.— Taylor  t. 
Stodcwell,  1^  P.  m. 

ADEMPTION. 

See  Wills,  I  766. 

ADJOINING  LANDOWNERS. 

See  Boondariea. 

ADJUDICATION. 

See  Judgment,  g§  670-749. 

ADJUSTMENT. 

See  Inaurance,  {ft  W6,  fiTO. 

ADMINISTRATION. 

See  Ebcecntors  and  AdministratoziL 

ADMISSIONS. 

See  HWdence,  ftft  222,  23a 

ADOPTION. 

ft  3  (CaKApp.)  Civ.  Code,  ft  224,  defining  an 
arandoned  child,  which  may,  without  the  parent^ 
consent,  be  adopted,  is  to  oe  strictly  construed. 
—In  re  Kelly,  140  P.  156. 


For  cases  In  Dso.  Dig.  ft  AoL  Dig^  Kw  No.  SerleA  A  iDdezae  see  same  topic  and  section  (C  NUMBER 
14fiPAa-74  CU68) 
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17  (CaLApp.)  Under  Civ.  Code,  |  224,  mere 
failure  of  parents  to  contribute  to  support  for  a 
year  held  not  abandonmenL— Id  re  Kelly,  145 
P,  156. 

To  .constitute  abandonment,  within  Civ.  Code, 

^4,  a  giving  up  or  total  desertion  of  the  minor 
y  the  parents  must  appear, — Id. 

Abandonment,  within  Civ,  Code,  }  224,  is  a 
question  of  intention. — Id. 

Though  not  kept,  promise  by  parmt  to  compen- 
sate, when  able,  persons  for  caring  for  his  child, 
constitutes  "agreement"  for  its  support,  absence 
of  which  Civ.  Code,  S  224,  makes  essential  to 
abandoamentr  as  regards  right  of  adoption. — Id. 

§  13  (CaI.App.)  Evidence  held  insufficient  to 
show  abaodoumenL  within  CIt.  Code,  i  224. — 
In  re  Kelly,  145  P.  156. 

ADULTERY. 

See  Criminal  Law,  1 1172 ;  Lewdness. 

1 2  (Or.)  That  the  husband  of  the  woman  abet- 
ted defendant  in  the  commission  of  Che  act  of 
adultery  constituted  no  defense.— State  v.  Aylea, 
145  P.  19. 

S  3  (Or.)  One  party  to  an  illicit  Intercourse 
may  be  guilty  of  adultery  and  the  other  inno- 
cent thereof.— State  t.  Ayles.  145  P.  19. 

{7  (Or.)  An  indictment  for  adultery  need  not 
ege  that  the  proaeeution  was  instituted  by 
the  Injured  spouse,  as  regalred  by  H  O.  L.  | 
20T2.-State  r.  Ayles,  145  P.  19. 

ADVERSE  POSSESSION. 

See  Champerty  and  Maintenance,  I  T;  Haabaad 
and  "Wife,  |  47 ;  Limitatttm  of  Actiraia. 

I.  NATVKE  AMD  BEQUISITEK. 

(A)  AoQnialtlon  ot  Rltchta  br  PreaerlvtloB 
Ib  General. 

87  (Wash.)  Title  by  adverse  possession  can- 
not be  acquired  against  a  municipality  holding 
property  in  a  governmental  capa<^ty  for  public 

gurposes,  nnder 'statute  of  limitations  (Rem.  ft 
ial.  Code,  8  167).— Gustaveson  v.  Dwyer,  146 
P.  468. 

(B)  Aotnnl  PossesNloB. 

i  14  (Kan.)  Where  defendants  in  ejectment 
had  not  been  within  tlie  state,  they  could  not 
avail  themselves  of  the  15-year  limitations 
(Code  Civ.  Proc.  8  20;  Gen.  St  1909 J  5613), 
as  a  basis  for  adverse  possession, — Watts  t. 
Myers,  145  P.  827. 

(D)  Distinct  and  BxelnslTe  PoH«aalon. 

fi  34  (Gal.)  While  possession  may  be  main- 
tained by  using  land  for  paBturage  during  the 
srasing  season,  even  though  there  be  no  In- 
dosure,  the  possession  must  be  of  an  excIuidT« 
character.— Strauss  v.  Canty,  145  P.  1012. 

(F)  Hostile  Character  of  Posaeaslon. 

(1 65  CWash.)  For  posseadon  originating  in 
stake  to  become  Baversa,  it  Is  essential  that' 
there  l>e  a  hostile  intent  to  initiate  an  adverse 
holding  and  notice  tfaereot— Snell  t.  Stallinc, 

145  P.  466. 

168  (Wash,)  Where  ntfther  adjoining  pro- 
pnetor  claims  other  than  to  the  line  designated 
by  his  deed,  posaessioD  of  either  to  the  sup- 
posed line  will  not  vest  him  with  a  prescriptive 
title  under  Rem.  ft  Bal  Code,  88  ^86,  788.- 
SneU  V.  Stelling,  146  P.  466. 

8  79  (CoIo.J  Rev.  St  1908,  88  4089,  4090,  re- 
lating to  adverse  possession,  supersede  Mills' 
Ann.  St  1891,  §8  2923,  2924,  but  a  tax  deed 
which  does  not  include  premises  in  controversy 
is  not  color  of  title  ss  to  them.— Denver  Track- 
age ft  Improvement  Ca  v.  Colorado  ft  S.  Ry. 
Co..  ]45  P.  707. 

m.  PliEASIirO,  EVIDENGE,  TBIAI^ 
AND  REVIEW. 

8  114  (Cal.)  Where  defendant  relied  uptm  title 
by  preecriptum  and  the  atatute  of  limitatioju, 
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evidence  htUd  to  sustain  finding  that  property 
had  not  been  held  adversely  to  the  legal  title 
for  five  yeara  before  the  commencement  of  ac- 
tion, a«  regnired  by  Code  Ch.  Proe.  i  821.— 
StnuH  ▼.  Oanty,  146  P.  1012. 

AFFIDAVITS. 

See  Appeal  and  Brror,  88  714,  1011;  Attach- 
ment 88  92,  122,  2S5 ;  Courta,  f  116:  Crim- 
inal Law,  8  968;  Depositions  :  New  Trial.  U 
140,  160;  Qoieting  TiUe,  f  4i 

AGENCY. 

See  Principal  and  Agent 

AGISTERS'  LIEN. 

See  A'f'""''^  I  26. 

AGREEMENT. 

See  Contracts. 

AGRICULTURE. 

See  Statntea,  { 120. 

ALIBL 

See  Criminal  Law,  |  672. 

ALIMONY. 

See  Divorce,  |  240, 

ALLOTMENT. 

See  Taxation,  |  18L 

ALTERATION  OF  INSTRUMENTS. 

See  Trial,  S  260. 

8  22  (Kan.)  The  purchaser  of  real  estate  sold 
subject  to  a  mortgage  cannot  defeat  foredosnr* 
because  of  material  alteraticHU  in  the  note 
and  mortgage,  not  prejudicial  to  him.— Dieball 
V.  Wilhite,  145  P.  854. 

{35  (Idaho)  Where  defmdant  admits  exeen- 
tion  and  delivery  of  the  note*  sued  on,  and  such 
notes,  when  Introduced  in  evidence,  are  the 
same  as  tliose  set  ont  in  the  complainterldenee 
of  any  alteration  should  be  excluded.- Ezchanfe 
State  Bank  v.  Taber.  14S  P.  1090. 

8  27  (Idaho)  Where  the  note  sued  on  has  ap- 
parently been  altered  in  any  material  respect, 
the  burden  Is  on  the  party  seeking  to  eoiorce 

gayment  to  show  that  it  is  not  void. — Exchange 
tate  Bank  t.  Taber.  145  P.  1090. 
Where  the  notes  introduced  are  in  the  same 
condition  as  they  apiwar  in  the  complaint  and 
defendant's  answer  admits  execution  and  de- 
livery, it  will  be  preeumed  that  any  alteration 
waa  made  prior  to  execution  of  the  notes.— Id. 

AMENDMENT. 

See  Attachment  8  154;  Pleadioc,  81  296-269. 

ANIMALS. 

See  Carriers,  88  218-230;  Countiea.  |  146; 
Criminal  Law,  8  200 ;  Eminent  Domain,  |  2; 
Trover  and  Conversion,  8  9. 

126  CWash.)  One  with  whom  horses  had  been 
left  under  an  agreement  to  keep  them  for  their 
use  and  redeliver  them  on  demand  is  not  entitled 
to  an  agister's  li«i. — I>onofrlo  v.  Watson  Bros., 
145  P.  75. 

8  40  (Colo.)  Malice  held  not  an  essential  in- 
gredient of  the  offense  of  cruelty  to  animals, 
created  by  Rev.  St.  1908.  «9  ISIO,  1923.-Mc- 
Causland  v.  People,  145  P.  685. 

8  42  (Colo.)  A  complaint  charging  that  ac- 
cused did  torture,  torment  cruelly  beat,  and  un- 
necessarily mutilate  a  certain  horae  In  Tiola- 
tion  of  Bev.  St  1908.  I  1910.  held  not  objef 
tionable  for  failure  to  allege  that  he  did  ao  u 
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a  cruel  or  Inbtimaix  mumw. — McCaDsIand  t. 

People,  145  P.  685. 

A  complaint,  charging  that  defendant  did  un- 
necessarily and  cruelly  beat  one  roan  gelding 
(borae),  was  sufficient  withoat  a  special  allega- 
tion of  the  facta  constitating  the  cruelty.— Id. 

ANTENUPTIAL  AGREEMENTS. 

Sm  Trauda,  Statate  ot  1  S< 

APPEAL  AND  ERROR. 

See  AudiU  Querela;  Ball,  |  94;  Certiorari; 
Contempt,  f  66;  Courta,  U  203-207,  48S; 
Criminal  Law,  88  260,  102^1186 ;  Divorce, 
■I  182-186;  Exceptions,  Bill  of;  Bxecation, 
I  85  ;  Homicide,  §g  338-347;  Justices  of  the 
Peace,  SS  159-183 :  Master  and  Servant,  | 
200?^;  Mortgages,  1 572 ;  Munidpal  C<Hrpon- 
tions,  8  642 ;  Prohibition,  {  3. 

Z.  NATTTBE  AND  FORM  OF  KEH£DT. 

85  (Colo.App.)  Where  doubt  exists  as  to  a 
right  of  review  on  writ  of  error,  the  doubt  ia 
reaotved  tn  faw  of  a  zeview^ElUa  v.  Oibbona, 
145  P.  285. 

m.  DECISIONS  BETIEWABLE. 
(D)  Flnalltr  ot  Determination. 

180  (Colo.App.)  Under  Millg*  Ann.  Code,  88 
141,  221,  400,  an  order  quashing  a  levy  on 
stock  of  a  corporation  pledged  by  the  owner  to 
a  creditor,  and  subsequently  sold  to  a  third  per- 
son, who  joined  in  the  motion  to  quash,  is  a  final 
judgment,  reviewable  on  writ  of  error. — Ellia  t. 
Gibbons,  145  P.  285. 

(B)  Mntnr*,  Scope,  and  Eifleet  of  Declalon. 

8  113  (Mont.)  Under  Bev.  Codes,  S  7098,  an 
order  setting  aside  a  default  judgment  entered 
under  section  6537  cannot  be  reviewed  by  ap- 
peal.—State  T.  District  Conrt  of  Twelfth  JniU- 
cinl  DiBt  in  and  for  Blaine  County,  140  P. 
724. 

ZV.  RIGHT  OF  REVIEW. 
(A)  PeraonM  Bntltled. 

1 141  (Wash.)  Where  a  father's  interests  were 
adverse  to  those  of  his  minor  children,  bis  at- 
tempted api»eal  as  their  guardian  from  a  judg- 
ment from  which  their  guardian  ad  litem  did 
not  appeal  will  not  be  considered.— Battyany  v. 
McNeley,  145  P.  978. 

f  151  (Cal.)  Unattacked  findings,  in  a  pro- 
ceeding to  establish  heirship,  that  appellant  de- 
fendants are  not  related  to  decedent,  and  have 
no  interest  in  the  estate,  are  a  bar  to  their 
right  to  attack  findings  as  to  kinship  and  Inter- 
est of  plaintiff  and  saccessfal  defendants. — In  re 
Walden's  Estate,  145  F.  100. 

(B>  Katoppel,  "WAlvor,  or  AKtoononta  Af- 
teatlnar  Rlsbt. 

1 157  (Colo.)  A  plaintiir  does  not  lose  his 
right  to  object  to  the  ofder  regairinc  him  to 
change  his  cause  of  action  from  one  tor  rescis- 
sion to  one  for  damuea  bj  oomplylDg  there- 
with onder  protesb— Obenv  t.  Btwkamp,  145 
P.  691. 

T.  PRESEXTATION   AXO  RESERTA- 
TIOK  IN  LOWER  COURT  OF 
GROUNDS  OF  REVIEW. 
(A)  Is«n««  «ad  4tneirtlomB  la  IfOvror  Conrt. 

1 170  (Okl.)  Defendants,  in  an  action  for 
wrongfal  death,  cannot  successfully  raise  a  fed- 
eral question  for  the  first  time  on  appeal.— 
'^^hicago,  B.  L  ft  P.  By.  Oo.  v.  HolUday,  145  P. 

786. 

8  171  (Okl.)  A  party  Is  bound,  as  to  the  na- 
ture and  form  of  the  action,  by  the  theory  on 
which  It  Is  tried.— Chicago,  R.  I.  ft  P.  By.  Go. 
V.  McBee,  145  P.  S31. 


1 171  (Wash.)  A  buyer,  siring  for  the  porchase 

price  on  the  theory  of  a  sale  and  the  holding  of 

a  specific  lot  for  delivery,  could  not,  on  appeal, 
adopt  the  theory  of  an  executory  sale. — ^North 
IdaEo  Grain  Co:  t.  Callison,  145  P.  232. 

(B)  Ob|«atloas  and  Motions,  ud  Raltas> 

Thereon* 

I  190  (Cal.App.)  The  undertaking  for  an  at- 
tachment cannot  first  be  attacked  on  appeal.— 
Lowenbe^  v.  L.  JacobsiHi's  Sons,  146  F.  734. 

1 193  (Kan.)  Where  a  ease  was  tried  under 
Oen.  St.  1909,  §  4992,  instead  of  under  the 
workmen's  compensation  act,  as  amended  by 
I«w8  1913,  plaintifTs  objection,  first  made  on 
appeal,  that  the  petition  failed  to  allege  that 
either  party  had  elected  not  to  accept  the  com- 
peoBation  act,  could  not  be  considered.— Frere 
V.  Missouri,  K.  &  T.  By.  Co.,  14S  P.  864. 

8  193  (Mont.)  A  complaint  for  InJurieB  from 
negligence  in  uie  construction  of  a  canal  caus- 
ing seepage  and  overflow  JkeM  sufficient  against 
objection  made  for  the  first  time  on  appeaL— 
Eder  V.  Grown  Batte  Canal  ft  Beservoir  Co., 
145  P.  1. 

1 194  (CalJ\.pp.)  naintiff,  who  treated  de- 
fendant's insufficient  plea  of  limitations  as  sof- 
ficient,  fteld  to  have  waived  any  ejection  to  it. 
— Southern  Pac  Go.  v.  City  of  Santa  Gnu,  145 

P.  736. 

§  194  (Wash.)  Objection  for  the  first  time  on 
appeal,  after  a  trial  on  the  merits,  that  an 
affirmative  defense  could  not  be  treated  as  a 
countercl^m  or  cross-complaint,  for  failure  to 
so  designate  it,  is  too  late.— Zindorf  v.  Tillot- 
son,  145  P.  687. 

8  223  (Okl.)  Tailure  of  a  judgment  to  desig- 
nate the  true  relation  between  the  parties  as  au- 
thorized by  Bev.  Laws  1910.  8  51*0,  cannot  be 
raised  for  the  first  time  on  appeal.— United 
States  Fidelity  ft  Gnarantr  Co.  v.  Ballard,  145 
P.  396. 

1231  (Utah)  Objections  held  sufficlentiy  spe- 
cific to  entitle  appellant  to  a  review  of  the  ad- 
mission of  evidence.— Shepherd  v.  Denver  ft  B. 
Q.  B.  Ga,  146  P.  286. 

(C)  Bxceptloma, 

8?6I  rNev.>  Where  erroneous  statements  made 
t>efore  toe  jury  by  counsel  for  the  successful 
party  were  to  some  extent  provoked,  and  no  ex- 
ception was  taken  to  them,  the  iudgment  will 
not  be  reversed  therefor.— Knoi^  T.  Tom^Mh  ft 
G.  B.  Co.,  145  P.  089. 

8  263  (Okl.)  Under  Bev.  Laws  1910,  §  6008, 
Instmctions  to  which  no  exceptions  were  saved' 
below  will  not -be  reviewed,— loung  v.  Missouri, 
O.  &  Q.  B.  Co.,  145  P.  1118. 

8265  (Wash.)  Wher^  the  trial  court  adopted 
the  findings  of  the  jury  and  also  made  complete 
findings  of  its  own,  and  no  exceptions  were  tak- 
en, the  Sapreme  Court  cannot  review  the  find- 
ings.—Yarbrough  V.  Pellissier,  145  P.  81. 

{269  (Wyo.)  Unless  purchasers  except  to  de- 
cision of  trial  court  denying  them  specific  per>- 
formance,  the  issue  is  affirmatively  established 
upon  the  record  in  vendor's  favor. — Francis  v. 
Brown,  145  P.  760.  . 

8272  (Wash.)  BxceptioDS  to  the  findings  of 
fact  and  conclusions  of  law,  not  taken  within 
the  time  specified  In  Rem.  ft  Bal.  Code,  8  383, 
are  insufficient  to  secure  a  review  of  tiie  evi- 
dence upon  which  the  findings  and  concltudons 
are  based^Meeker  v.  Waddle,  145  P.  967. 

an  H««loBs  for  How  Trlsl. 

8294  (OU.)  To  secore  a  review  of  the  evi- 
dence on  wbuAi  findings  of  fact  are  predicated, 
a  motion  for  new  trial  most  be  filed  porsuant  to 
Rev.  Laws  1910,  |  fiOSS^lty  of  Mnshogee  r. 
Irvln,  146  P.  415. 

1 300  (Aria.)  Where  tiie  motion  for  new  trial 
was  filed  out  of  time,  the  conrt  on  appeal  can 
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only  considet'  the  qiiKStltms  iNreaented  by  the 
judgment  loU^Dani  t.  Howard  8he«  Co., 
i4irP.140. 

VI.  PARTIES. 

{323  (Okl.)  Where  all  parties  against  whom 
a  joint  judgmeDt  has  been  rendered  are  not 
made  parties,  a  proceeding  in  error  will  be  dis- 
missedl— United  States  FideUtr  &  Onaranty  Co. 
V.  Ballard.  145  P.  396. 

1 336  (Okl.)  Where  one  plaintiff  in  error  fails 
to  seek  a  new  trial  and  is  not  made  party  to 
the  appeal  or  served,  and  his  interests  will  be 
affected  by  a  reversal  w  modificatioiij  the  ap* 
peal  will  be  dismissed.— Le  Force  t.  Shirley  & 
Yoong,  145  P.  1150. 

TU.  REQinSITIM  AKD  PBOOEEDINOS 
rOR  TRANSFER  OF  CAUSE. 
(A)  Time  of  Tslcfnar  Proceedlns*. 

{ 345  (N.M.)  Under  Laws  1907,  c.  67,  S  24, 
held,  that  the  12  months  within  which,  under 
sectfon  1,  a  writ  ot  error  ooold  be  sued  out, 
should  be  computed  from  denial  of  motion  for 
new  tria].~-Bomero  v.  Mcintosh.  145  P.  254. 

1346  (CaLApp.)  Under  Code  Civ.  Proc.  { 
OUb,  an  appeal  taken  within  six  m<Hiths  is  in 
time,  where  no  notice  of  entry  was  served. — 
Hartfield  v.  Alderete.  145  P.  146. 

Where  a  written  notice  of  entiy  of  judgment  is 
required  to  start  the  running  of  time  to  appeal 
or  to  request  a  transcript  of  the  evidence,  actual 
notice  of  the  entry  of  judgment  will  not  euf- 
flee.— Id. 

Under  Code  Civ.  Proc.  t  1010,  the  notice  of 
entry  of  judgment  referred  to  In  section  9S3a 
must  be  in  writing. — Id. 

1351  (Okl)  Ber.  Laws  1910.  I  4609,  as  to 
what  constitutes  commencement  of  action,  Aelet 
applicable  by  analogy  to  the  commencement  of 
proceedings  in  error.— Dr.  EUxdi  Vegetable  Tea 
Co.  v.  Davis,  145  P.  337. 

Where  a  petiti<ni  in  error  with  case-made  has 
been  filed  and  legal  service  had  in  time  on  one 
of  several  necessary  defendants  in  error,  held 
that  the  proceeding  was  "commenced"  aa  to  all 
within  Rev.  Laws  1910,  {  4659.— Id. 

Where  a  proceeding  in  error  is  commenced  in 
time,  a  necessary  defendant  in  error  may  be 
■nmmoned,  though  the  00  days  have  elapsed. 
—Id, 

(O)  nirmeat  mt  F«ea  mr  Coata*  and  Boada 
•r  Other  Seenrltle*. 

i  383  (Or.)  Where  a  mortgage  was  foreclosed 
and  a  personal  jadgment  rendered  against  the 
mcKtgagor,  the  undertatiog  for  an  appeal 
should,  under  L.  O.  L.  }  651,  be  conditioned 
that  the  mortgagor  would  pay  any  deficiency 
aft^  sale  of  the  premises.— Northwest  Town- 
site  Co.  V.  Conn,  145  P.  1058. 

an  undertak- 
le  GiT.  Proc.  I 
statemMit  that  he 
relies  only  upon  anoAer  ground  for  dismissal. 
— CoUmm  T.  Parrett,  146  P.  540. 

(D)  Writ  of  Error,  Citation*  or  Hotloe. 

{411  (CaLApp.)  Under  Code  Civ.  Proc.  t 
1010,  notice  of  intent  to  appeal,  which,  by  sec- 
tion 953a,  most  be  filed  within  ten  days  after 
notice  of  entry  of  judgment,  must  be  in  writing. 
—Hartfield  v.  Alderete,  145  P.  146. 

{411  (Wash.)  Under  the  exprcxs  provisions 
of  Rem.  &  BbI.  Code,  3  1719,  notice  of  appeal 
given  in  open  court  at  the  time  of  the  rendition 
of  the  judgment  was  sufficient. — Benjamin  v. 
Ernst,  145  P.  79. 

1417  (Cal~App.)  A  notice  of  appeal  from  a 
Judgment  and  order  in  overruling  a  motion  tor 
a  new  trial  upon  bill  of  exceptions  duly  stated 
held  sufficient,  under  Code  Civ.  Proc.  {  940.~ 
Coiburn  v.  Parrett,  145  P.  540. 

1 41 7  (Wasb.)  Where  the  notice  was  signed 
by  all  of  the  partiea  appellant,  that  th«  bond 


waa  not  signed  by  om  of  Uiem  does  not  deprive 
the  court  of  jnrudiction.— Dibert  t.  Petmni, 
145  P.  589. 

Tin.  EFFECT  OF  TBAESFER  OF 
OAV8B  OB  PBOCEEDnCOB 
THEREFOR.  ' 

(A)  Powara   aaA   ProccedlBK*    af  Iiawer 

.  Court. 

$438  (CaL)  An  order  granting  a  new  trial 
pending  appeal,  ia  subject  to  the  condition  that 
if  it  be  reversed,  the  judgment  wiU  then  stand 
as  though  the  order  had  not  been  made.— Staw* 
win  T.  Sontham  Fae.  Co.*  145  P.  02. 

EE.  ■UFEB8EDBA8  OB  STAT  OF  PBO- 
CEEDXNOS. 

i  484  (CaL)  The  condition  of  a  stay  bond  to 
pay  the  value  of  the  use  and  occupation  {jfending 
appeal  from  a  judgment  setting  aside  a  deed 
dues  not  extend  the  scope,  as  an  adjudication, 
of  the  Judgment.- In  re  Fiercy'a  Estate,  146  P. 
88. 

X.  BBOOBD  ABD  PBOCEBDIirGa  BOT 

IN  BECOBD. 

(A)  Matters  ta  be  SMowa  br  Beear«. 

S494  (OkL)  Where  the  record  contains  no 
copy  of  the  final  order  or  judgment,  and  does 
not  show  that  it  is  of  record  in  the  trial  court, 
the  appeal  will  be  dismis6t;d.~Mobley  v.  Chi- 
cago, R.  I.  &  P.  Ey.  Co.,  145  P.  321. 

i  505  (CaLAppJ  Waiver  of  written  notice 
must  appear  by  the  record,  and  the  filing  of  a 
bond  to  stay  execution,  prior  to  taking  an  ap- 
peal, appearing  de  hors  the  record,  is  not  a 
waiver  of  the  written  notice  of  entry  of  iudg- 
ment.— Hartfield  v.  Alderete,  145  P.  146. 

{515  (Wash.)  It  is  not  necessary  to  bring  np 
the  evidence;  appellant  making  no  question  on 
it,  but  relying  wholly  on  the  findings.- MondioU 
&  Stewart  t.  Amencan  Bldg.  Co.,  145  P.  677. 

(B)  fleope  aad  Coateats  of  HoeorA. 

S  529  (Mont)  Under  Rev.  Codes,  I  7113,  on 
appeal  from  an  order  vacating  a  default  judg- 
ment, the  papers  used  on  the  hearing  constitute 
the  record  and  must  be  incorporated  in  a  biU  of 
exceptions ;  the  judgment  roll  being  no  part  of 
the  record.— Beller  v.  Le  Bouef,  14Q  P.  945. 

(C)  Haeeasltr  of  Bill  of  Bxee»tloaa,  Caaa* 

or  Stateaieat  of  Faela. 

I  544  (Cal.)  An  a^pe&l  under  the  old  method 
from  an  order  appointing  a  recelTer  pending  a 
suit  held  ineffectual,  in  the  absence  of  a  bill 
of  exceptions  showing  what  papers  were  used 
or  evidence  beard  on  the  motion. — Borges  r. 
Dunham.  145  P.  1011. 

i  644  (Waah.)  On  an  appeal  baaed  upon  the 
Inauffldency  of  tlie  compuunt,  a  atatement  of 
facts  ia  not  required.— Benjamin  t.  Elntat,  145 
P.  79. 

i  548  (Okl.)  Rulings  on  moticm  to  vacate  a 
dianissal  cannot  be  reviewed  unless  made  part 
of  the  record  by  blU  of  exceptions  or  coac  made. 

—Thompson  v.  Brown,  145  P.  343. 

(D)  Conteata,  Hnldnv,  and  SettlcKaat  mt 

Oaae  or  Italcaient  of  Pacta. 

8  564  (Okl.)  The  time  for  making  and  serv- 
ing a  case,  where  the  trial  was  on  an  agreed 
statement  eliminating  all  questions  of  fact, 
runs  from  date  of  judgment,  unaffocted  by  a  mo- 
tion for  new  trial— Byrd  t.  Harrison,  145  P. 
318. 

An  order  extending  the  time  for  serving  n 
case-made  is  inoperative  when  made  after  the 
statutory  time. — Id. 

8  564  (Okl.)  Where  the  case-made  is  not  pre- 
pared and  served  within  three  days  after  entry 
of  judgment  or  order  or  an  extension  of  time 
duly  lOlowod,  the  appeal  wUl  b«  rilmlnid  — 
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Mobley  t.  Obicaeo.  B.  I.  &  P.  "Rj.  Co.,  145  P. 
S21. 

A  purported  order  extending  the  time  to  make 
and  serve  a  case-made  is  inoperative,  where  it 
doei  not  affirmatively  appear  that  it  waa  en< 
tared  of  record^Id. 

{  564  (OU.)  Time  for  makisg  and  Mrrlng  a 
case-made  runs  from  rendition  of  judgment,  uih 
affected  by  a  motion  for  new  trial,  in  a  case 
tried  on  an  agreed  statement  elimiuatinB  all 

iuestions  of  fact. — Dunlap  t.  G.  Herring 
.umber  Ca,  145  P.  874. 

A  case  not  served  within  three  days  after 
judgment  or  an  extenalon  of  time  duly  allowed 
within  such  time  will  not  be  considered.— Id. 

{568  (Okl.)  A  case-made  settled  without  no- 
tice of  the  time  of  settlement  being  given  or 
waived,  and  without  any  appearance  made  by 
the  opposite  party,  is  a  nnlutr.— Tracy  t.  Den- 
nis, 145  P.  772. 

S  572  (OkL)  A  motion  to  dismiss  will  be  over- 
ruled, thongb  the  caae-made  contains  no  file 
mark  or  stamp  of  the  clerk  below,  where  such 
clerk's  uncontroverted  certificate  and  affidavit 
states  Uiat  the  case-made  was  duly  filed.— Tuck- 
er V.  Tfaraves,  146  P.  784. 

The  Supreme  Court  may  receive  evidence  that 
a  case-made  containing  no  file  mai-k  or  stamp 
of  the  clerk  below  was  properly  filed  witii  such 
clerk, — Id. 

The  deposit  of  a  case-made  with  the  clerk 
of  the  district  conrt  constitutes  a  valid  filing 
under  Comp.  Laws  190»,  «  6074,  though  the 
clerk  neglects  to  affix  his  fiUng  mark  or  stamp. 
—Id. 

(B)  Abainwta  ot  Beeord. 

S  582  (Wash.)  Where  appellants'  abstract 
states  the  evidence  in  a  clear  narrative  form, 
with  reasonable  fullness,  it  is  not  grotind  for 
dismissal  of  the  appeal  that  it  Is  not  quoted.— 
King  V.  King,  l^^P.  071. 

(Q)  Authentication  and  Oertlflonilon. 

§613  ^Mout)  On  appeal  from  order  vacating 
default  judgment,  transcript  certified  as  bill  (u 
exceptions  held  to  comply  with  Kev.  Codes,  | 
7113,  relative  to  the  record  on  appeals  fr<an 
orders.— Seller  v.  Le  Bouef,  145  P. 

g  614  (Wa»h.)  Under  Rem.  &  BaL  Code,  8 
391.  Acid  that  certificate  to  statement  of  facts 
was  insufficient  for  failure  to  show  that  it  con- 
tained all  the  material  proceedings,  and  the 
court  would  not  determine  whether  it  contained 
all  the  materialproceedings,  but  would  strike 
the  statement.— Taylor  v.  Andres,  14P  P.  OSl. 

(H)  TransmlMKlun,   Filing,   Prlntluv*  *nd 
ScTTlo*  of  Goplea. 

S  633  (Wash.)  Where  a  copy  of  an  abstract 
was  not  served  on  two  of  several  respondents, 
the  appeal  mast  be  dismissed  as  to  them.— Sil- 
vain  T.  Benson,  145  F.  175. 

(i)  Defect*.  Objections,  Amendment,  and 

Correction. 

{  634  (Cal.)  The  conrt,  on  appeal  from  an  or- 
der taken  under  Code  Civ.  Proc.  81  OSSa-OSSc, 
will,  in  response  to  motion  to  dismiss,  affirm 
the  order,  where,  on  an  inspection  of  the  record, 
appellant  is  not  entitled  to  rdief.— Borges  t. 
Dnnbam,  146  P.  1011. 

§635  (Ariz.)  Where  a  spedal  verdict  Is  not 
in  the  abstract,  it  cannot  be  considered  in  de- 
termining the  correctness  of  the  judgment. — 
Daggs  V.  Howard  Sheep  Co.,  146  P.  140. 

1 635  (Wash.)  Where  appellants*  abstract  con- 
tains only  those  Instructloas  on  which  error  is 
predicated,  which  were  in  no  way  modified  or 
controlled  by  those  not  set  out,  appellants'  ac- 
tion is  not  ground  for  dismissal  of  Uw  appcaL— 
King  V.  King,  145  P.  971. 

1655  (Wash.)  Failure  to  properly  except  to 
the  flndlnffi  and  (wnchislona  heJ4  not  to  require 


strikiair  the  entity  statement  of  &cta;  there 
being  demurrer  to  the  complaint  and  to  the  evi- 
dence with  proper  exoeption8.~Meeker  t.  Wad- 
dle, 146  P.  967. 

(J)  Conclnslvcncaa  and  Effect,  Impeaoli- 
luB  *nd  Contradtctlns. 

S  662  (CaLApp.)  The  recitals  of  the  tran- 
script are  condiuiTe  as  to  tiie  happening*  at 
trial.— Lowenberg  t.  Lh  Jacohson's  Sons,  145  P. 
7S4. 

(K)  Hnestlons  Preaented  tor  ReTtew. 

8  67 f  (Or.)  An  exception  omitted  Uom  the  ab- 
stract of  record  will  not  be  discussed.— Oerlinger 
T.  Frank.  145  P.  1069. 

1 67 1  (Wash.)  The  court  will  not  search  the 
statement  of  facts  for  testimony  to  which  no 
reference  is  made  in  the  shstracts^ — Silvain  v. 
Benson.  145  P.  175. 

S688  (OkL.)  An  assignment  that  the  court 
erred  in  permitting  plaintiffs  attorneys  to  en- 
ter the  jury  room  while  the  jury  was  in  session 
and  explain  certain  evidence  held  not  review- 
able, where  unsugtained  by  the  record.— Bucber 
V,  Showalter.  14S  P.  1143. 

S690  (N.M.)  Admission  of  incompetent  evi- 
dence held  not  reviewable,  where  the  evidence 
was  not  in  the  record^Mundy  v.  Irwin,  145  P. 
1080. 

8  694  (Wash.)  Without  a  properly  certified 
Statement  of  facts,  the  Supreme  Court  cannot 
coDEdder  the  question  whether  the  evidence  sup- 
ports a  verdict— Leboviti  v.  Gogswdl,  145  P. 

(1>)  Mnttors  Hot  Apparent  of  Records 

8714  (Wash.)  An  affidavit  on  motion  for  a 
new  trial,  not  included  In  the  statement  of 
facta,  nor  referred  to  in  the  certificate  of  the 
trial  judge,  HOT  shown  by  the  record  to  have 
been  presented  to  the  trial  court,  could  not 
be  considered.- Lebovlti  v.  Goi^etl,  145  P. 
212. 

XI.  A8SIOMBCENT  OF  EBBOBS. 

8  719  (Aria.)  Where  judgment  on  a  record 
embodying  no  cause  of  acUon  was  rendered  for 
plaintiff,  there  was  fundamental  error  requiring 
reversal,  though  no  error  was  assigned. — Chen- 
oweth  T.  Budge,  145  P.  406. 

{722  .(Ariz.)  Without  some  attempt  by  coun- 
to  observe  the  rules  of  practice  of  the  Su- 
preme ConrL  it  is  not  called  upon  to  consider 
the  record  filed  on  appeal,  further  than  to  look 
for  fundamental  error  appearing  upon  the  face 
thereof.— Chenoweth  v.  Budge,  145  P.  406. 

8  750  (Okl.)  An  assignment  of  error  complain- 
ing of  the  denial  of  a  new  trial  presents  for  re- 
view all  questions  raised  in  the  motion  for  a 
new  triaL— Bodges  v.  Alexander,  145  P.  809. 

8  754  (Okl.)  Where  plaintiff  in  error  fails  to 
Assign  as  error  the  denial  of  a  motion  for  new 
triaL  no  question  is  presented  as  to  errors  oo- 
curring  at  the  trial.— Bice  Y.  Myers,  146  P. 
1160. 

XH.  BBIBFB. 

8  767  (Okl.)  An  assignment  of  error  complain- 
ing of  the  ruliugs  on  evidence  will  not  be  con- 
siaered.  where  such  evidence  is  not  set  out  In 
the  briet  as  required  by  Supreme  Court  rule 
25  (137  Pac.  xi).— Young  v.  Missouri,  O.  &  G. 
R.  Co.,  145  P.  1118. 

8760  (Wash.)  The  findings  relied  on  being 

3 noted  in  full  in  the  briet  It  la  not  ground  for 
ismissal  that  the  brief  does  not  refer  to  the 

Sages  of  the  abstract  on  which  they  appear.— 
londioli  ft  Stewart  T.  American  Bldg.  Co.,  145 
P.  577. 

8  766  (Wash.)  Where  respondents'  brief  is  ^t 
fault  at  precisely  the  same  points  as  appel- 
lants', the  court  wni  not  dismiss  the  appeal  on 
respondents'  motion.— King  v.  King,  145  P.  971. 
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f773  (010.)  Where  plaintiff  In  error  fails  to 
file  brief  as  required  b;  Sapreme  Coart  Rule  7 
(95  Pac.  Ti),  the  appeal  will  be  dismissed.— 
Palmer  t.  Oalloway,  145  P.  335;  Sowers 
Wenderott,  Id.  806. 

f  773  (Okl.)  Where  plaintiff  in  error  fails  to 
file  brief  under  Supreme  Court  rale  7  (137 
Pac  ix),  the  appeal  will  b«  dlsmlased.— Gibbs 
Dietrich,  145  P.  34S. 

Xm.  mSmsSAI..  WITHDBAWJX,  OB 
ABAKDOMMENT. 

{776  (Or.)  Plaintiff's  appeal  in  a  proceeding 
to  review  submission  to  vote  of  creation  of  a 
count;  should  not  be  dismissed  at  his  instance, 
but  decided  on  the  merits ;  the  public  bring  in- 
terested, and  his  original  attorneys  not  having 
consented.— Russell  v.  Crook  County  Court,  145 
P.  653. 

§781  (Colo-AppO  Where,  after  the  expiration 
of  a  stay,  plaintiff  in  error  made  no  application 
for  a  further  stay,  but  paid  the  debt,  the  writ 
will  be  dismissed.— People  v.  Canon,  145  P.  711. 

§781  (Or.)  Where  pending  appeal  settlement 
was  had,  appeal  will  be  dismissed.— Stires  v. 
Sherwood,  145  P.  646. 

1 781  (Or.)  Where,  pending  appeal  from  a 
ji^gment  dismlsains  a  suit  against  the  state 
printer  to  restrain  his  performing  a  certain  con- 
tract, his  term  of  office  expired,  the  appeal  will 
be  dismissed.— Francis  t,  Scbuman,  145  P.  66a 

S  786  (OU.)  An  appeal  manifestly  frivolous 
and  without  merit,  and  taken  for  delay,  will  he 
dismissed.— fibers  v.  Hunt,  146  P.  828;  Ben- 
nett V.  Meek,  Id.  767. 

XV.  SEARIMO  AND  REHEARING. 

§  832  (Or.)  An  alleged  erroneous  statement  in 
opiniou  held  not  ground  for  a  rehearing,— 
Sharkey  t.  Portland  Qas  &  Coke  Co.,  146  P. 
660. 

{835  (Wash.)  Where,  pending  appeal  from 
the  grant  of  a  new  trial,  the  Supreme  Court 
reversed  its  rule  that  appellee  could  sustain 
the  order  only  on  ground  on  which  order  was 
made,  and  appellee  only  ai^ed  the  ground  on 
which  the  motion  was  sustained.  It  was  enti- 
tled on  reversal  to  urge  the  other  pounds  on 
rehearing. — Pierce  v.  Seattle  ib^lectric  Co.,  145 
P.  228. 

XVI.  REVIEW. 
(A)  Scope  m.nA  ESxtemt  Im  Gemer&l. 

{  837  (Mont.)  Where  the  coart  dmying  a  mo- 
tion for  new  trial  disregarded  some  of  the  evi- 
dence of  the  prevailing  party,  snch  evidence 
cannot  on  appeal  be  considered  on  the  propria^ 
of  the  raling.-In  re  Williams'  Will.  146  P. 
957. 

{  843  (N.M.)  The  Supreme  Court  will  not  de- 
termine the  effect  of  a  motion  by  both  parties 
for  an  instructed  verdict,  where  there  was  no 
evidence  warranting  a  verdict  for  appellant.  If 
the  cause  bad  been  submitted  to  the  jury.— 
Saudell  v.  Normeut,  145  P.  259. 

{846  (Utah)  In  an  action  at  law  the  Su- 

Sxeme  Court  cannot  examine  the  evidence  to 
etermine  what  the  findings  should  have  been 
on  a  particular  question  upon  which  no  find- 
ings'were  made  by  the  trial  court.— Duggins  v. 
Colby,  145  P.  1042. 

§  854  (Kan.)  An  order  granting  a  new  trial 
on  a  motion  stating  several  grounds,  without 
Mtating  tbat  on  which  the  motion  was  sustained, 
will  not  be  disturbed  if  it  can  be  sustained  on 
any  one  of  the  grounds  assigned.— Ingalls  v. 
Smith,  146  P.  SM. 

Id  Parties  BatUM  to  A]l««e  Brror, 

{ 882  (WashO  Defendant  requesting  sn  in- 
struction may  not  assign  error  thereon.— Olson 
V.  Carlson,  146  P.  237. 

{882  (Wash.)  A  party,  who  obtains,  by  ob- 
xitiona,  tha  ncloiun  of  •tMsbm  to  -r** 
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a  fact,  may  not  complain  of  the  subseQuent  ex- 
clusion of  evidence  offered  by  him  for  the  same 
purpose.— Pettet  v.  Johnston,  146  P.  885. 

<D)  AaieB«m*ata.  A<dltl«v«l  Prootm  u< 
Trial  of  Oawae  Aaew. 

§889  (Wash.)  A  complaint  not  attacked  by 
motion  to  make  ft  more  definite  and  certain 
will  be  deemed  amended  to  conform  to  evi- 
dence received  without  objection.— Mason  Coun- 
ty V.  McReavy,  145  P.  903. 

(B)  Prca«nptt«M. 

{907  (Cal.)  Where  evidence  is  omitted  from 
the  record,  the  appellate  court  must  presume 
Uiat  tJie  omitted  evidence  folly  justified  the  or- 
der appealed  from.- Berri  v.  Rogero,  145  P. 

(  008  (Cal.)  Where  a  lease  was  unambiguous 
and  sustained  the  claim  of  the  lessor,  the  court, 
on  appeal  from  a  judgment  for  the  lessee  on  the 
judgment  roll,  could  not  presume  that  parol 
evidence  justified  the  judgment. — Long  v.  Ham- 
mond, 14S  P.  527. 

{918  (Wyo.)  Where  the  court  in  ito  judgment 
stated  that  plaintiff  asked  and  was  granted  leave 
to  amend  his  petition,  though  the  record  did  not 
show  that  the  amendment  was  actoally  made, 
it  would  be  considered  on  appeal  aa  baviiv  bean 
made.— Engen  v.  Olson,  145  P.  766. 

{ 927  (CaL)  In  reviewing  an  order  directing 
a  verdict  on  the  opening  statement  of  one  m 
the  parties,  every  tact  which  counsel  has  stat- 
ed as  among  the  matters  to  be  proved,  togeth^ 
with  all  tavorable  inferences  to  be  drawn  there- 
from, must  be  accepted  as  facta  which  would 
have  been  proved  had  the  case  been  tried.— 
Bias  V.  Reed.  145  P.  616. 

§  927  ,(Mont.)  On  appeal  from  a  judgment  on 
a  nonsuit,  the  evidence  will  be  considered  in  the 
view  most  favorable  to  plaintiff,  and  every  fact, 
which  the  evidence  tends  to  prove,  treated  as 
proved.— McLaughlin  v.  Bardsen,  145  P.  054. 

{033  (Cal.App.)  Where  the  order  granting  a 
new  trial  was  general  In  its  terms,  held,  tnat 
on  appeal  it  must  be  assumed  that  the  new 
trial  was  granted  for  insuSiciencv  of  the  evi- 
dence.—Walta  V.  Bilveira,  145  P.  169. 

{934  (Mont.)  In  the  absence  of  any  showing 
of  excusable  neglect  or  meritorious  defense,  or- 
der vacating  default  judgment  will  be  assumed 
not  to  have  been  made  on  discretionarj  gmindB. 
— BeUer  v.  Le  Bouet,  145  P.  945. 

(F)  DtaoretlOB  of  Lower  Coart. 

§046  (OkL)  A  discretionary  ruling  wiU  not 
be  disturbed,  in  the  abtiunce  of  an  abuse  of  dis- 
cretion.— Bennett  v.  Kiowa  County  Bank,  14S 
P.  807. 

{ 954  (Colo.)  Two  judges  having  passed  ad- 
versely on  defendant  s  contention  on  the  issu- 
ance of  a  temporary  restraining  order,  an  order 
denying  judgment  on  the  emergency  bond  will 
not  be  reversed,  though  an  order  sustaining  a 
demurrer  to  the  complaint  was  affirmed.— Biv- 
ens  V.  HuU,  146  P.  694. 

{  957  (Cal.)  The  ruling  of  the  trial  court  in 
vacating  a  default  will  be  reviewed  only  where 
there  has  beeu  an  abuse  of  discredon.--BerTi  v. 
Rogero,  145  P.  95. 

{  957  (OU.)  The  Supreme  Court  will  inquire 
whether  the  trial  court  has  abused  ito  discretkHi 
in  refusing  to  open  a  default  judgnwnL— Hodges 
V.  Alexander.  146  P.  809. 

{  969  (Idaho)  The  court's  determination  of  the 
order  of  addressing  the  jury  will  not  be  dis- 
turbed in  the  absence  of  a  clear  abuse  of  dis- 
cretion.—Exchange  State  Bank  v.  Taber,  14B 

P.  1090. 

1971  (Or.)  Under  L. ,0.  I>.  |  882.  Am  aetton 
of  the  court  In  permitting  defendant,  whlla 
introducing  his  case,  to  recall  plaintiff  tor  fur- 
ther cross-examination,  will  not  be  disturbed, 
unless  discretion  baa  been  abwed.— 43erUiinc 
T.  Frank.  MS  P.  1000. 
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f977  (CaLApp.)  A  nnenl  order  nanting  a 
new  triaJ  will  not  be  ojatnrbed.  In  ue  absence 
of  an  abuse  of  diacretloii.— Walta  t.  SUveira, 
145  P.  169. 

i  977  rObl.)  The  grantinK  of  a  new  trial  wUl 
not  be  disturbed,  unless  toe  court  erred  a*  to 
some  immixcd  question  of  law.— Bennett  t. 
Kiowa  Coimty  Bank,  145  P.  807. 

^  977  (WasbO  An'  order  granting  a  new  trial 
will  not  be  disturbed,  in  the  absence  of  a  clear 
abuse  of  discretion,  unless  the  record  shows  a 
misconception  of  the  law.— Nordeen  Iron  Works 
V.  Rucker,  145  P.  219. 

i  978  <OkL)  The  denial  of  a  motion  for  new 
trial  for  misMmdoct  of  the  prevailine  party  will 
not  be  disturbed  In  Uie  absence  <rf  an  abase 
of  discretion.— BatdUfT.  Sbarrock.  146  P.  802. 

(8)  <tMe«tioms  »f  Fast,  V*r«Jet%  anA  FIb«- 
Ibvs. 

1999  (Wash.)  TtiMt  tbe  Jnrf  accepted  evi- 
dence  of  defendant  does  not  show  passion  or 

Srejudice  requiring  reversal. — Independent  Or- 
er  of  Foresters  v.  Bonner,  145  P.  987- 
S  1091  (Nev:)  Jury's  findings  as  to  cause  of 
employfi's  injuries,  supported  by  substantial 
evidence,  held  not  to  be  disturbed  ,—Kyan  v. 
Manhattan  Big  Four  Mining  Co.,  14S  P.  907. 

f  ((MM  (OkL)  Where  there  was  some  evidence 
of  the  relation  of  landlord  and  tenant  to  sup- 
port a  verdict  in  a  landlord's  attachment,  tbe 
verdict  will  not  be  disturbed. — hee  v.  Fulsom, 

145  P.  SOS. 

!  1002.  Where  the  evidence  la  coDflteting,  the 
verdict  will  not  l>e  disturbed  on  appeal. 
—(Nev.)  Knock  t.  Tonopah  &  Q.  B.  CJo^  145 
P.  939; 

(Wash.)  Disbman  t.  Ettrom,  146  P.  188:  Inde* 
pendent  Older  ct  Foresters  t.  Bonner. 
Id.  987. 

1  1 002  (CaLApp.)  Verdict  on  conflicting  evi- 
dence will  not  be  disturbed. — Areas  v.  United 
Railroads  of  San  Francisco,  146  P.  163. 

i  1002  (Kan.)  Ondicdng  evidence  will  be  ex* 
amined  only  to  see  that  there  is  snbstantial  tes- 
timony to  support  the  verdict.— Glenti  v.  St. 
Louis  ft  S.  F.  K.  Co..  146  P.  865. 

IO02  (Mont)  A  finding  of  the  trial  court 
against  which  the  evidence  does  not  decisively 
preponderate  is  conclusive  on  appeal.— Barnard 
Eilty  Co.  T.  City  of  Butte.  145  P.  046. 

S  1 002  (Kev.)  The  finding  of  the  jury  on  con- 
troverted issues  of  fact,  u  supported  by  sub' 
stantlal  evidence,  cannot  be  disturbed  on  appeaL 
—Herrlng-Hall-Marvin  Safe  Go.  v.  BalUet,  146 
P.  041. 

}  1002  (OkL)  Where  the  evidence  la  conflict- 
ing but  sostams  a  finding  that  the  claim  over 
the  amount  allowed  by  the  administratrix  Is 
not  made  In  good  fai^  a  verdict  tor  defend- 
ant will  not  be  disturbed.— Selzer  v.  S^zer,  145 
P.  318. 

{ t002  (OkL)  Alleged  error  involving  the 
weighing  of  conflicting  evidence  will  not  be 
reviewed.— McCammon  v.  Jenkins,  146  P.  1163. 

1 1003  (Nev.)  Where  the  testimony  as  to  mat- 
ters essential  to  a  recovery  is  contradicted  by 
physical  facts,  a  verdict  contrary-  to  the  physical 
facta  must  be  reversed,  though  not  where  the 
contradiction  is  on  matters  not  controlling.— 
Knock  V.  Tonopah  ft  G.  R.  Co..  146  P.  939. 

f  1003  (Wash.)  The  weight  of  evidence  is  for 
tile  jury  and  is  not  reviewable.— David  v.  Fi- 
deU^EUienix  Fire  Ins.  Co.  of  New   Xork,  145 

1  1004  (Cat.)  Verdict  for  ^rsonal  injnriee  ap- 
proved by  the  trial  court  will  not  be  disturbed, 
unless  wbtdly  dispr(»iortionate  to  ttie  injuries. 
— Uouglas  ▼.  Berlin  Dye  Works  ft  Laundry  Co., 

146  P.  686. 

1 1004  (Nev.)  Verdict  for  personal  injuries 
held  not  to  be  disturbed  as  ezcesuive  where  there 


was  a  snbstantial  conflict  as  to  the  injuries, 
and  the  amount  of  the  verdict  was  reasonably 
supported  by  the  evidence.— Ryan  v.  Manhattan 
Big  Four  Mining  Co.,  145  P.  907. 

ilOOS  (Elan.)  A  verdict  approved  by  the  court 
1  not  he  disturbed.— Frere  v.  Miaaouri;  K.  ft 
T.  Ry.  Co.,  145  P.  864. 

S  f005  (Mont.)  Where  the  evidence  was  con- 
flicting, the  verdict,  approved  by  the  trial  court, 
cannot  be  disturbed.— Eder  v.  Crown  Butte  Ca- 
nal ft  Reservoir  Co.,  145  P.  1. 

I  lOOS  (Moot)  Where  from  all  the  evidence 
the  Jury  might  discredit  the  testimony  as  to 
contributory  negligence  or  infer  the  exercise 
of  due  care  by  the  servant,  a  verdict  against 
the  master  approved  by  the  trial  court  wiU 
not  be  set  aside.— Comerford  v.  James  Ken- 
nedy Const  Co.,  146  P.  952. 

S  1005  (Wyo.)  Where  the  evidence  is  conflict- 
ing and  a  motion  for  a  new  trial  for  insuffi- 
ciency of  the  evidence  has  been  denied,  the  ap- 
pellate court  will  not  interfwe.— Kester  t.  Wag- 
ner, 145  P.  748. 

9  1008  (OkL)  A  general  finding  in  a  case  tried 
without  a  jury  has  the  same  weight  as  a  ver- 
dict^r-Balley  v.  WllUanuon-Halsell-Fraaier  Co„ 
145  P.  412. 

I  lOiO  (Aris.)  The  determination  as  to  whose 
appointment  as  guardian  will  be  best  for  the 
child,  is  one  of  fact  which  will  not  be  disturb- 
ed, if  supported  by  evidence.— In  re  Iler,  146  P. 
143. 

§  1010  (CalJlpp.)  An  appellate  conrt  will  not 
disturb  the  findings  below  where  supported  by 
substantial  evidence.— Brunner  v.  Title  Ins.  ft 
Trust  Co.,  146  P.  741. 

{10(0  (Colo.)  A  finding  sopported  by  testi- 
mony will  not  be  diBturbed.r-Gentral  Trust  Oo. 
V.  Gidver,  146  P.  684. 

S  101 1.  Where  the  evidence  was  conflicting, 
a  finding  for  plaintiff  will  not  be  dlBturt>ed. 
-<OaL  Add.)  Herron  v.  Gear,  146  P.  781; 

(Gohk)  Denver  Traelcage  ft  Improvement  Co. 
T.  Colorado  ft  8.  By.  Co..  1^  P.  707. 

I  101 1  (CaL)  Finding  on  accounting  by  admin- 
istrator of  the  rental  value  of  premises  charge- 
able to  him  for  use  and  occupation,  being  on  con- 
flicting evidence.  Is  not  reviewable.— In  re  Pier- 
cy's  Kstate.  146  P.  88. 

I  lOII  (CaLApp.)  Where  the  evidence  is  con- 
flicting, the  court's  findings  will  not  be  disturb- 
ed on  appeal.— Foots  t.  San  Francisco  Produce 
Co.,  145  P.  730. 

1(011  (Mmit)  Where  aflldavita  were  con- 
flicting as  to  wtiether  complaint  was  served 
within  20  days  before  entry  of  default  judgment 
Aeld.  tliat  this  conflict  was  for  the  trial  Judge, 
whose  finding  will  not  be  OT«rmled."^Beller  t. 
Le  Bouef,  146  P.  945. 

SiOK  (N.M.)  An  award  on  conflicting  evi- 
dence, of  attorney's  fees  on  foreclosure  will 
not  be  disturbed  as  excassive,  in  the  absence 
of  oppression  or  oollusion.— Williama  T.  Dock- 
wUer,  145  P.  476. 

{1011  (Okl.)  Where  the  evidence  is  conflict- 
ing as  to  the  existence  of  a  common-law  mar- 
riage, the  judgment  will  not  be  disturbed.— 
BothweU  V.  Way,  145  P.  350. 

{  lOII  (Wash.)  A  finding  in  accordance  with 
the  preponderance  of  the  evidence  will  not  be 
disturbed,  though  the  evidence  is  conflicting.— 
Vincent  v.  City  of  South  Bend,  145  P.  452. 

{  10(2  (Wash.)  Where,  in  an  action  for  loss 
of  growing  crop,  the  court  viewed  the  land,  a 
finding  would  not  be  disturbed  because  it  was 
not  as  large  aa  susulnable  by  testimony  of 
plaintiff.- Berg  v.  Taklma  Valley  Canal  Co.,  146 
P.  619. 

{  10(5  (OkL)  An  order  eetting  aside  a  ve^ 
diet  and  granting  a  new  trial  will  not  be  re- 
versed, unless  the  court  erred  on  some  qoestion 
of  law.— Bucher  V.  Showalter,  146  P.  1148^ 
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(B)  HarmleM  Error. 

1  1027  (Okl.)  Where  it  does  not  appear  that 
any  errors  complained  of  resulted  in  a  miscar- 
riaee  of  justice,  the  judgment  will  be  aflSrmed 
under  Rev,  Laws  1910,  S  6005.— Nelson  v.  Dav- 
idson, 145  P.  772. 

{  1033  (Nev.)  A  party  could  not  complain  of 
the  adoption  of  an  erroneous  measure  of  dam- 
ages which  inured  to  its  benefit. — Turner  Lum- 
ber Co.  V.  Tonopah  Lumber  Co.,  145  P.  914. 

§  1033  (Or.)  The  decree  giving  a  too  favor- 
able division  line  to  defendant  will  be  affirmed, 
plaintiffs  not  appealing.— Gillihan  v.  Cieloha, 
145  P.  1061. 

g  1039  (Wash.)  Under  Hem.  &  Bal.  Code, 
307,  failure  of  complaint,  in  action  for  conver- 
sion  of  wheat,  to  ^lege  ratification  and  estop- 
pel, on  which  theory  the  case  vtas  tried,  with 
judgment  for  plaintiff,  held  not  reversible  er- 
ror.—Maxwell  V.  Dimond,  145  P.  77. 

S  1040  (Wash.)  The  sustaining  of  a  demur- 
rer to  a  defense  in  an  action  to  foreclose  a 
mechanic's  lien  held  not  prejudicl&L — Slater  v. 
Llch,  145  P.  996. 

S  1046  (Okl.)  Error  in  fordns  parties  to 
trial  held  barmleBS.— Wtielan  t.  Adams,  X4S 
P.  1158. 

S  1046  (Kan.)  Restricting  cross-examination 
of  plaintiff  concerning  the  circnmataDces  onder 
which  he  acquired  Che  note  sued  on  held  harm- 
less.—Leavens  T.  Hoover,  145  P.  877. 

1 1050  (Cal.)  In  a  lessee's  action  for  use  and 
occupation  during  term  of  lease,  where  it  was 
found  that  the  lease  had  terminated,  admission 
of  evidence  as  to  the  time  within  which  the 
premises  could  have  been  repaired,  if  erroneous, 
held  not  prejndiciaI.--C.  M.  Staub  Shoe  Co.  t. 
Byrne,  1«»  P.  1032. 

I  lOSO  (Okl.)  Admission  of  expert  testimony, 
if  error,  held  harmless  where  plaintiff  testified 
to  the  same  effect  witbout  objection  or  contra- 
diction.— Hisoonri,  O.  ft  O.  By.  Go.  v.  Miller, 
145  P.  367. 

I  1050  (Or.)  Testimony  as  to  the  speed  of  a 
motor  truck  which  injured  plaintiff  held  not  to 
be  prejudicial  to  defendant- Everart  v.  Fischer, 
145  P.  33. 

In  an  action  for  personal  injuries,  testimony 
that  the  witness  presented  another's  profession- 
al card  to  the  plaintiff  io  soliciting  a  damage 
case  was  not  prejudicEaL— Id. 

S  1050  (Utah)  The  erroneous  admission  of 
testimony  as  to  the  contents  of  an  account  i>ook, 
offered  to  contradict  the  explanation  of  plain- 
tiff's witness  as  to  wh^  he  was  at  the  place  of 
the  accident,  is  prejudicial  error. — Shepherd  t. 
Denver  &  R.  G.  R.  Co.,  145  P.  296. 

§  1050  (Wash.)  There  being  other  evidence  of 
negligence,  erroneous  admission  of  evidence 
thereof,  probably  affecting  only  quantum  of 
damages,  held  harmtesB;  remission  of  part  of 
damages  bein^  required.— Granford  t.  O'Shea, 
145  P.  579. 

S  1051  (CaLApp.)  Where  it  was  disputed 
whether  sale  was  to  defendant  or  another,  ques- 
tion asked  seller's  presidmt  as  to  whether  he 
had  an  agreement  with  defendant  held  not  prej- 
udicial, where  the  facts  showed  that  the  agree- 
ment was  with  defendant. — Klamath  Lumber 
Co.  V,  Go-operative  Land  Sc  Trust  Co.,  145  P. 
159. 

S105I  (Wash.)  Where  it  was  conceded  that 
the  goods  for  which  plaintiff  was  allowed  to 
recover  in  suit  for  GMiversion  were  sold  by  de- 
fendant, the  erroneooB  admission  of  a  dep9si- 
tion  relating  only  to  that  subject  waa  harm- 
less.—Bickford  T.  Hupp,  145  P.  454. 

1  1052  (Nev.)  Where  the  jury  found  that  a 
contract  for  the  sale  of  a  sam  bad  been  matoal- 
ly  rescinded,  the  seller  was  not  prejudiced  by 
the  admission  of  evidence  as  to  a  wnrranty  that 
the  safe  was  fireproof. — Herring-Uatl-Marvin 

Safe  Go.  v.  Balllet,  146  P.  041. 


S  1053  (Kan.)  Error  in  admitting  evidence  to 
supiiort  a  particular  allegation  of  negligence  Is 
ordinarily  cured  by  the  withdrawal  of  such  alie- 

fation.— Sappenfield  t.  National  Zinc  Co.,  1^ 
'.  862. 

§  1054  (Cal.)  In  a  servant's  action  for  injury, 
error  in  the  admission  of  evidence  as  to  hia 
means  of  support  held  harmless,  where  the 
court  did  not  constder.hla  financial  condition 
in  fixing  damages.— Scott  r.  McPberson,  145^ 
P.  629. 

S  1054  (N.M.)  The  erroneous  admission  of 
testimony  in  a  trial  without  a  Jury  is  not 
ground  for  reversal,  unless  the  court  conridered 
such  testimony  in  deciding  the  case. — Williams 
V,  Dockwiler.  145  P.  475. 

S  1056  (Cal.)  In  action  against  a  carrier  for 
death  of  plaintiffs'  son,  exclusion  of  explanation 
offered  to  sustain  the  credit  of  defendant'if  wit- 
ness,  who  had  testified  to  matters  bearing  only 
slightly  upon  the  issues,  if  erroneous,  had  not 
reversible  error.— Miller  T.  Pacific  Electric  By. 
Co.,  145  P.  1023. 

S  1056  (Wa^.)  In  an  action  by  a  pedestrian, 
stepping  into  a  hole  in  a  sidewalk,  immaterial 
error  in  excluding  a  photograph  must  be  disre- 
garded, as  required  hy  Rem.  &  Bal.  Code,  { 
307.— Kelly  v.  City  of  Spokane,  145  P.  57. 

8  1058  (Cal.)  Sustaining  of  objection  .  to  a 
question  may  not  be  complained  of;  the  sub- 
stance of  the  testimony  soi^fat  thereby  bdng 
brought  out  by  later  questiooSi^Iit  re  Piercy's 
Estate,  145  P.  88. 

S  1064  (Cal.Ai]p.)  Though  instruction,  if  evi- 
dence showed  original  and  not  conditional  prom* 
ise  by  defendant,  to  find  that  fact  for  plaintiff 
was  unnecessary,  held,  that  it  was  harmless.^ 
Klamath  Lumber  Co.  v.  Co-operative  Land  & 
Trust  Co.,  145  P.  15G. 

Where  defendant  claimed  goods  were  sold  to 
third  party,  instruction  tliat  furnishing  them 
to  third  party  was  not  conclnsive  that  the 
promise  was  conditional  held  not  prejudicial, 
where  it  was  undisputed  that  they  were  so  fur- 
nished, in  that  they  were  shipped  to  him. — Id. 

S  1064  (Okl.)  That  the  instrnctions  set  out 
the  pleadings  in  full  held  harmless.— SeST  V- 
Plunkett,  145  P.  496. 

S  1064  (Waeh.)  Direction  as  to  form  of  ver- 
dict, if  erroneous,  Acid  harmless,  where  it  could 
make  no  difference  to  defendants  whether  the 
verdicts  were  several  or  there  was  a  Joint  ver- 
dict for  the  amount  of  the  several  verdicts.— 
Lebovitz  v.  Cogswell,  145  P.  212. 

S  1066  (Cal.)  In  an  action  for  injury  in  a 
collision  with  a  street  car,  an  instruction  that 
there  was  no  evidence  of  any  ordinance  limit- 
ing the  speed  at  the  place  of  collision,  if  out- 
side the  issues,  held  not  prejudicial,  there  being 
no  claim  of  such  an  •  ordinance. — Cook  v.  Los 
Angeles  Ry.  Corporation,  145  P.  1013. 

{  1066  (Wash.)  Instruction  in  a  tenanlfs  ac> 
tion  for  eviction  as  to  the  messure  of  damages, 
though  abstractly  erroneous,  held  not  prejudicial 
to  the  landlord.— King  v.  King,  145  P.  971. 

§  1067  (Wash.)  Failure  in  submitting  issues 
to  state  a  contention  of  defendant  held  harm- 
less; every  feature  of  the  defense  having  been 
prominently  and  skillfully  bronght  out  during 
the  long  trial.— Granford  v.  O'Shea,  146  P.  579. 

{  1068  (CaU  Error,  if  any,  in  instruction  as 
to  privilege  of  attending  physicians  under  Code 
Civ.  Proc.  I  1881,  and  as  to  presumption  from 
plaintiff's  failure  to  call  them  and  a  nurse  to 
testify  to  extent  of  injury,  ftsM  harmless  in 
view  of  verdict  for  defendant. — Cook  v.  Los 
Angeles  Ry.  Corporation,  145  P.  1013. 

S  1068  (Wash,)  Where  damages  for  a  person- 
al injury  are  not  excessive,  error  in  the  instruc- 
tions on  the  measure  of  damagss  held  imma- 
terial—Perrault  V.  Emporium  Department 
Store  Co.,  145  P.  438. 

i  1068  (Wash.)  Error  In  instrnctions  is  net 
prejudicial  to  plaintiff,  where  the  evidence  Avw- 
ed  that  his  Injury  was  due  to  his  own  negU> 
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S«iice.— Briscoe  T.  WashiDgtoii'OreeoD  Corpora- 
tion, 145  P.  995. 

1  1071  (Okl.)  A  refusal  tn  comply  vitb  a  re- 
<tue8t  uod^r  Rev.  Laws  1910,  fi  5017,  to  state 
in  writing:  tlie  conclusions  oi  ww  and  of  fact 
separately,  is  ground  for  reversal  unless  mib- 
Btaotial  jpfltice  bos  been  done.— McAlpin  v.  Hiz- 
OD.  145  P.  386. 

§  1071  (Wasb.)  Under  Rem.  ft  Bal.  Code,  S§ 
307.  368,  1730,  trial  court's  failure  to  make 
findings  of  fact  and  conclusionB  of  law.  In  an 
action  at  law.  held  prejudicial  error.— Colvln 
V.  Clark,  145  P.  419. 

I  1 073  (Wasb.)  Unsecured  creditors  of  a  cbat- 
tel  mortgagor  are  not  prejudiced  by  error  In 
allowing  the  mortgagee  estra  damages,  where 
the  property  sold  for  lees  tban  the  amount  doe 
under  toe  mortgage.— Puget  Sound  Realt?  As- 
sociates T.  Catlett.  145  P.  «17. 

(I)  Brror  W«tT«4  Im  Appellate  Ovavt. 

I  1078  (N.M.)  AssignmentB  of  error  not  ar- 
gued are  waived.— Brobst  t.  El  Paso  ft  S.  W. 
Co.,  145  P.  25S. 

i  1078  (Wasfat)  Aasignments  of  error  not  re- 
lied upon  axe  welTed.— Biekford  t.  Hupp,  1^ 
P.  454. 

(J)  Deolaloaa  of  IntermeAlmt*  C««vta. 

I  1082  (Colo.)  Under  court  rule  50  (130  Pac. 
ix),  a  defendant  in  error,  filing  cross-errors  not 
passed  on  by  the  Court  of  Appeals,  cannot  raise 
the  questions  in  the  Supreme  Courti  except  by 
petition.— Central  TruBt  Co.  t.  Culver,  146  P. 
684. 

(K)  Snbseanent  Appeals. 

S  1096  (N.M.)  On  a  subsequent  appeal  noth- 
ing will  be  oonaidered,  except  the  proceedings 
after  remand.— McBee  v.  O'Connell,  145  P.  123. 

I  IMS  (Waah.)  Queationa  determined  on  ap- 
peal, or  which  might  have  been  determiaed.  will 
not  be  considered  on  a  second  appeal.— Perrault 
V.  Emporiam  Department  Store  Co.,  146  P. 
438. 

f  1097  (Wash.)  The  dedsion  of  a  former  ap- 
peal is  the  law  of  the  case  on  a  subsequent 

appeal.— Silvain  v.  Benson,  145  P.  175. 

S  1099  (Wash.)  Where  the  evidence  is  sab- 
stautiaUy  the  same  as  on  a  former  appeal,  and 
It  waa  tnen  determined  sufficient,  ite  sufficiency 
cannot  be  attacked  on  the  second  appeal.—01- 
son  V,  Carlson,  145  P.  237. 

ZVn.  DETEBMUTATION  AND  DUPO- 
BITIOZr  or  CAUSE. 

(A)  D^olalon  tn  General. 

Sim  (Cal.App.)  Undpr  Const,  art.  8,  {  4, 
and  Code  Civ.  Proe.  f  53,  the  District  Court 
of  Appeal  has  full  antnority  to  affirm,  reverse, 
or  modify  the  judgment  or  order  of  the  trial 
court  in  any  cnBc  properly  before  it— Machado 
V.  Machado,  145  P.  7SS. 

(B)  AtBrmaaee. 

S  1140  (Wash.)  On  affirmance  of  an  order 
granting  a  new  trial  unless  plaintiff  within  a 
certain  time  remits  part  of  the  damages  award- 
ed, the  Supreme  Court  cannot  grant  further 
time  for  such  election.— Jett  t.  Old  Nat.  Bank 
Co.,  143  P.  005. 

(C)  Modlflcatlon. 

1 1146  fOkl.)  Though  plaintiffs  in  error  alone 
fih>  a  brief  in  a  pro<;eeding  by  the  state  under 
K(ws.  Tjiws  3907-08,  c.  69.  art  3,  «  14,  as 
nmcudH  hy  Si>8a.  Laws  1911,  c.  70,  |  18,  the 
Supreme  Court  need  not  reverse,  but  may  modi- 
fy and  affirm  the  decree.— Hill  v.  State,  145  P. 
492. 

(D)  Rerenal, 

§1169  (Okl.)  A  Judgment  canceling  a  peti- 
tioner's deeds  to  lands  will  be  reversed  when ' 


predicated  on  the  emmeons  assumption  that 
he  had  some  intereat  in  tb»  lands. — ^Lorett  v. 
Jeter,  145  P.  334. 

J  1170  (Kan.)  Under  Code  Civ.  Proc.  I  581 
(Cfen.  St.  1909,  i  6176).  error  in  the  admission 
of  evidence  is  harmless,  where  the  findings  are 
supported  by  competent  evidence  and  the  ob- 
jectionable evidence  did  not  prejudidelly  af- 
fect substantial  rights.— Whitdey  v.  Watson. 

145  P.  66a 

i  1 170  (Okl.)  The  refusal  of  a  request  under 
Rev.  Ijaws  1910,  {  5017,  to  state  in  writing  the 
conclusions  of  law  and  of  fact  separately,  hctd 
not  substantial  error  or  ground  for  reversal 
under  sections  4791  and  6005.— McAJpin  v.  Ilix- 
on,  146  P.  386. 

§  1170  (Wash.)  Within  Rem.  ft  Bal.  Code,  f 
307,  requiring  errors  not  affecting  the  substan- 
tial rights  of  the  complaining  party  to  be  dis- 
regarded on  appeal  held  such  rights  of  plaintiff 
were  not  imperiled  by  failure  to  designate  an  af- 
&-mative  defense,  a  counterclaim  or  cross-com- 
plaint, and  pray  for  separate  relief.— Zindorf 
V.  Tillotson,  146  P.  587. 

I  1176  (Idaho)  Where  a  case  in  which  com- 
plainant was  entitled  to  a  directed  verdict  Is 
reversed,  it  will  be  remanded,  with  directions 
that  judgment  he  entered  in  hie  favor.— Ex- 
change State  Ban)^  v.  Taber,  145  P.  1090. 

I  1177  (Or.)  The  Supreme  Court  having  fully 
determined  all  questions  raised  by  the  record 
and  every  right  asserted  and  affirmed  the  judg- 
ment, the  cause  will  not  be  remanded  to  enable 
one  of  the  appellants  to  present  new  Issues. — 
Anderson  v.  Phegley,  145  P.  042. 

I  1177  (Or.)  While  Const,  art  7,  |  3,  as 
amended  by  Laws  1911,  p.  7,  contemplates  the 

settlement  of  a  cause  on  one  appeal,  the  case 
must  be  remanded  where  the  record  is  too  la- 
complete  to  permit  the  appellate  court  to  ren- 
der final  judgment. — ^Hayden  v.  City  of  Astoria, 

146  P.  10727 

J  1177  (Wash.)  Under  Rem.  &  Bal.  Code.  | 
307,  requirinr  disregard  of  errors  not  affecting 
Bubetaotial  rights,  trial  court's  failure  to  file 
findings  and  conchislons  in  an  action  at  law 
held  not  to  require  a  reversal  and  rcmnnd  for 
new  trial,  but  only  for  findings  and  jodgment 
— Golvin  T.  Clark,  146  P.  419. 

S  1 178  (CoIo.App.)  The  judgment  on  the 
pleadings  in  an  action  to  correct  mistakes  in 
patents  for  public  lands  held  to  be  reversed 
and  remanded,  though  plaintiff  was  entitled 
to  judgment  on  the  pleadings.— 'Snider  T.  Os- 
trander.  146  P.  283. 

(F)  Haadate  and  Proeeedlnvs  ta  liOwer 
Court. 

i  1 1 94  (Wash.)  A  decision  of  the  Supreme 
Court  affirming  an  order  grantins  a  new  trial 
for  inadequacy  of  damatjes  hvld  to  prevent 
defendant  on  a  second  trial  from  raising  the 

Joint  that  plaintiff  should  have  minimized  the 
amages  by  submitting  to  an  earlier  operation. 
—Perrault  v.  Emporium  Department  Store  Co., 

145  P.  438. 

f  M95  (Wash.)  The  decision  on  a  former  ap- 
peal ia  the  law  of  the  case  on  a  subsequent  tn- 
al.— Silvain  v.  Benson,  145  P.  175. 

§1195  (Wash.)  A  decision  of  the  Supreme 
Court  affirming  an  order  granting  a  new  trial 
for  inadequacy  of  damages  ht-ld  the  law  of  the 
case  on  a  subfequent  trial  on  the  question 
whether  plaintiff  was  an  invitee,  or  llcenscp.— 
Perrault  v.  Emporium  Department  Store  Co., 

146  P.  438. 

APPEARANCE. 

S  8  (Cal.)  It  is  a  voluntary  appearance,  giv- 
ing jurisdiction,  where  a  defindant  appean*  and 
asks  relief  which  can  be  granted  only  on  the 
hypothesis  of  the  conrt  having  jurisdiction. — 
In  re  Walden*a  Estate.  146  P.  100. 
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8  8  (Idaho)  The  filins  of  a  petition  and  hood 
for  a  removal  to  the  federal  court  is  not  an  ap- 
pparance  in  the  state  court.— State  v.  American 
Surety  Co.  of  New  York,  145  P.  lOW. 

i  9  (Ken.)  A  motion  to  set  aside  an  order  con- 
fiscating property  held  not  a  "general  appear- 
ance."—Bishop  V.  Fischer,  145  P.  890. 

19  (Wash.)  In  view  of  Rem.  &  Bal.  Code,  S 
23B,  appearance  of  guardian  of  widow  upon 
execntors  notice  of  hearing  on  his  account  and 
petition  for  distrihution  Aetd  a  general  appear- 
ance for  all  purposes. — B^er  t.  Bayer,  14S 
P.  433. 

§  20  (Cai.)  By  ezpresa  provinon  of  Code  CIt. 
Proc.  fi  416,  voluntary  appearance  of  a  defend- 
ant is  equivalent  to  personal  service,  as  regards 
jurisdictioD.— In  re  Walden'a  Estate.  1^  P. 
100. 

APPLICATION. 

See  Payment*  f  47. 

APPOINTMENT. 

See  Qoardian  and  Ward,  H  10,  IS. 

APPROPRIATION. 

See  States,  j  130;  Waters  and  Water  Oonrsea, 

H  140-152,  240-247. 

ARGUMENT  OF  COUNSEL 

See  Criminal  Law,  |  1171;  Trial.  H  108H- 

iia 

ARRAIGNMENT. 

Bee  Criminal  Law,  I  262. 


ARREST. 

See  BaU. 

n.  ON  GRIMXNAI.  CHABOE8. 

1 71  (Wash.)  On  motion  for  judgment  based 
on  an  order  to  show  cause  for  return  of  papers 
taken  from  defendant  in  a  criminal  proaecation, 
the  return  of  the  prosecuting  attorney  should 
be  taken  as  true.— State  v.  Brown,  145  P.  69. 

Where  papers  were  voluntarily  surrendered 
to  the  prosecuting  attorney  knowing  that  they 
would  be  used  as  evidence  upon  the  trial  of  the 
party  surrendering  them,  they  cannot  be  recov- 
ered pending  the  trial.— Id. 

Where  a  person  is  legally  arrested,  the  officer 
may  search  him  for  money  or  goods  which  the 
officer  reasonably  believes  connected  with  the 
crime,  and  discoveries  so  made  are  admissible 
in  evidence. — Id. 

ASSESSMENT. 

See  Municipal  Corporations,  IS  408-484;  Tax- 
ation. H  297-193. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  8|  750,  764. 

ASSIGNMENTS. 

See  Bills  and  Notes,  S§  320,  443 ;  Fraudulent 
Conveyances,  §  146;  Judgment,  |S  6S3,  848. 

I.  BEQUISITES  AND  TAUDITY. 

(B)  Blode  Knd  Sttfllclener  of  Asslsnmemt. 

g49  (CaLAppO  Owner's  check,  drawn  on  her 
bank,  with  Erections  to  pay  a  contractor  on 
discharge  of  liens,  hel4  not  an  equitable  as- 
signment of  the  amount  due  plaintiffs  for  work 
and  material  fnmiahed.— Wade  t.  City  and 
Count?  Bank,  14tt  P.  14S. 
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ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankraptcr;   Itenduleat  OonreTuioei^  { 

174. 

I.  BBQimiTBS  AND  TAUDZTT. 

<A)  Nature  and  KaeeatlalM  of  Trnete  tar 
CredSton. 

§  22  (Ariz.)  A  general  assigimient  which  is 
defective  as  a  statutory  asslgnmeat,  may  be 
valid  as  a  conunon-law  aasignuient  and  is  not 
forbidden  by  statute^Nolte  v.  Winstaaley,  145 
P.  246. 

n.  OONMBTTOTION  AND  OPE&ATIOM 
IN  OEHEBAXb 

193  (Aria.)  Under  dr.  Code  1918,  par. 
6,  a  creditor  who  attached  property  alter 
an  assignment  for  creditors,  unaccompanied  by 
change  of  possession,  is  entitled  to  the  property, 
unless  the  statutory^  presumption  of  fraud  is 
rebutted.— Nolte  v.  Winstanley,  145  P.  246. 

ASSOCIATIONS. 

§  4  (Colo.App.)  A  voluntary  association  is  not 
required  by  law  to  possess  a  seal. — White  T. 
Hartman,  145  P.  716. 

S  15  (CoIcApp.)  Seal  of  association  impresa- 
ed  on  deed  and  purchase-money  notes  held  the 
official  seal  of  the  association.~Wbite  v.  Hart- 
man,  145  P.  716. 

ASSUMPSIT,  ACTION  OF. 

See  Work  and  Labor. 

ASSUMPTION. 

Of  riA,  see  Master  and  Servant,  H  206-226^ 

ASYLUMS. 

S  7  (Wash.)  Superintendent  of  state  hospital 
for  insane,  permitted  by  Rem.  &  Bal.  Code,  f 
5967,  to  release  patients  in  bis  discretion,  who 
released  insane  person  on  his  mother's  under- 
taking to  be  responsible  for  his  actions,  held 
not  liable  in  damages  to  one  thereafter  shot  hi 
such  insane  person.— Emery  v.  LitUeJohii,  145 
P.  423. 

ATTACHMENT. 

See  Appeal  and  Error.  8  190;  Landlord  and 
Tenant,  H  228.  260;  ProhibltiOD.  {  8;  Shet^ 
IfEs  and  Goaatabl^  H  98,  118. 

X.  NATVBE  AND  GROUNDS. 

(B)  OrommdH  of  Attacbaaeat. 

525  (Cal-AppJ  Coder  Code  Civ.  iProc.  { 
537,  Bubds.  1,  2,  an  attachment  may  Issue  to 
recover  the  amount  due  under  a  contract  enter- 
ed into  by  a  nonresident  for  the  payment  of 
commisgioM.— Lowenberg  v.  L.  Jacobson's  Sons, 
145  P.  784. 

m.  PBO0EEDINO8  TO  P&OOUHB. 

(B)  Alflda-rlts. 

§  92  (Cal.App.)  An  affidavit  for  attachment 
held  sufficient  under  Code  Civ.  Proc.  {  538, 
subd.  2. — Lowenberg  v.  L.  Jacobson's  Sons,  145 
P.  734. 

8  122  (CaLApp.)  Under  Code  Civ,  Proc.  8  568, 
the  court  may,  after  application  to  discharge  an 
attachment,  but  prior  to  adjudication,  allow  the 
affidavit  to  be  amended  to  conform  to  law.— 
Lowenberg  t.  L.  Jacobson's  Bona,  14fi  P. 

(C)  Seearltr. 

8  129  (CaLApp.)  An  nnderti^Dg  to  the  de- 
fendant which  had  a  plural  name  instead  of  to 
the  individual  defendants,  if  any,  AeM  sufficient 
to  support  an  attachment.— Lowenbeig  t>  I& 
JdOobMn'a  Sona,  146  P.  7M. 
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S  fM  (Cnl.App.)  The  court  may,  as  suthor- 
ized  by  Code  Civ.  Proc.  {  558,  permit  an 
amendment  of  a  writ  of  attachment  to  make  it 
conform  to  the  affitlaTit  therefor  as  to  the 
-amount— 'Tyson  t.  Beinecke,  145  P.  153. 

Vn.  QUASHIKO.  TAOATIirO,  SZ880- 
XITTION.  OR  ABAiroOlfMENT. 

1 248  (Okl.)  An  objection  to  evidence  on  a 
motion  to  dissolve  an  attachment,  because  the 
motion,  not  prerioiisly  objected  to,  does  not 
traverse  the  grounds  laid  in  the  attachment 
Affldarit  will  be  overruled,  unless  the  travers- 
iag  affidavit  is  wholly  insufficient.— First  Bank 
oTTexola  v.  Terrell,  145  P.  1140. 

1255  (OkL)  The  sufficiency  of  a  traversing 
affidavit  should  be  tested  either  by  motion  or 
demurrer  and  not  by  mere  objection  to  evidence. 
—First  Bnuk  of  Texola  v.  Terrell,  145  P.  1140, 

{276  (Okl.)  A  dissolving  bond  given  and  »p- 
proved  pursuant  to  Mansf.  IMg.  f  337.  in  pro- 
ceeding under  section  4453  et  aeq.,  dlsidiarged 
the  attachment  and  rendered  unneceaaary  proofa 
of  the  grounds  for  attachment. — Lee  v.  Fulsom, 
146  P.  808. 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  Ifi  688,  1011;  Damages, 
i  1^ ;  District  and  Prosecutiiif  Attorneys ; 
Divorce,  f  182;  Mortgages,  ffS  800,  581;  New 
Trial,  1  4»;  Trial,  U  10e%-110;  WltneMes. 
i  2m 

I.  THE  OFFICE  OF  ATTOBHET. 
<0)  Staapmstom  amd  IHabavm«Bt. 

139  (Mont.)  Forfcery  is  an  offense  inTolvl&g 
moral  turpitude,  within  Ber.  Codes,  I 
In  re  Sutton,  145  P.  6. 

Conviftinn  of  forftery  as  conclusive  ground 
for  disbarment  held  not  affected  by  a  condition- 
al pardon. — Id. 

1 45  (N.M.)  Where  the  relation  of  attorney 
and  client  does  not  exist,  the  attorney  is  under 
no  greater  obligation  to  the  party  with  whom 
be  deals  than  one  not  an  attorney.— In  re  Ken- 
ehan.  145  P.  111. 

}  53  (Mont.)  Under  Rev.  Codes,  6303,  6410, 
the  record  of  an  attorney's  conviction  for  a 
Mony  or  a  misdemeanor  involving  moral  turpi- 
tude is  conclusive  evidence  of  the  Supreme 
Court's  duty  to  disbar  him  without  ootlca^— In 
n  Sutton,  145  P.  6. 

I  S3  <N.M.)  Where  a  court  finds  that  the  case 
against  attorney  baa  not  been  established  hy  a 
preponderance  of  the  evidence,  the  charges  will 
ve  dismissed.— In  re  Beneban,  145  F.  111. 

n.  betaineb  Ann  ai^thorxtt. 

1 75  (Or.)  Attorneys  other  tban  those  a];tpear- 
ing  for  plaintiff  below,  moving  to  dismiss  bis  ap- 
peal, not  havinK  been  substituted  as  provided  by 
L.  O.  L.  §S  lose.  1087,  will  not  be  recognised. 
— Basaell  t.  Crook  County  Court,  14S  P.  663. 

AUDITA  QUERELA. 

{  I  <N.M.)  Where  mforcemeut  of  a  judgment 
which  has  been  affirmed  becomes  inequitable, 
the  Judgment  debtor  should  seek  relief  in  the 
Supreme  Court  by  motion  rather  than  by  writ 
of  audita  querela^Turknett  t.  Western  Col- 
lege of  New  Mexico  Conference  of  Methodist 
Episcopal  Church,  South,  145  P.  tSS. 

AUTHORITY. 

See  Attorney  and  Client,  i  76. 

AUTOMOBILES. 

See  Mnnicipal  Corporations,  8}  7a3-706;  Bail- 
roads,  S  324. 


BAGGAGE. 

See  Carriers,  H  805,  3S7i^,  408. 

BAIL 

n.  ZH  cBXMnrAi.  pboseoutiohs. 

8  87  (Okl.)  Under  Comp.  Laws  1009,  S  7112, 
suit  on  a  forfeited  bail  bond  is  properly  insti- 
tuted by  the  county  attorney  in  the  name  of 
tibe  state,  against  the  defendant  and  his  sure- 
ties.—Kelly  T.  State,  145  P.  319. 

I  88  <OkL)  Ad  allegation  of  the  answer  in  an 
action  on  a  forfeited  bail  bond  that  defendant 
was  not  gnilty  of  any  offense  and  that  the  pe- 
tition did  not  show  nis  guilt  pTesented  no  de- 
fense—Kelly V.  State,  145  P.  810. 

{94  (OkL)  An  order  overruling  a  motion  to 
set  aside  the  forfeiture  of  a  bail  bond  is  not  a 
"final  order'*  reviewable  under  Bev.  Laws  1910, 
I  5287.— SWler  t.  State,  145  P.  826. 

BAILMENT. 

See  Pledges. 

I  18  (Kan.)  A  lien  given  by  Gen.  St.  1009, 
S  4808,  to  a  mechanic,  artisan,  or  tradesman,  is 
an  extension  of  the  common-law  lien:  and  a 
stipulation  wbich  postpones  payment  tor  labor 
and  expense  after  completion  and  delivery  does 
not  necessarily  destroy  the  lien. — Olson  t.  Orr, 
146  P.  000. 

To  preserve  a  Men  given  by  Gen.  St.  1900,  I 
4808,  after  surrender  of  possession,  the  claimant 
must  comply  with  the  statutory  requirements 
as  to  filing  a  written  statement — Id. 

Evidence  held  not  to  show  surrender  <tf  the 
property  on  which  a  Hen  was  claimed,  under 
Gen.  St.  1909,  S  4808.-Id. 

To  rive  a  right  to  a  lien  under  Oen.  St  1909, 
S  4808,  the  work  and  material  must  have  been 
done  and  furnished  at  the  owner's  request  or 
with  his  consent.— Id. 

An  instruction  givui  on  the  necessi^  of  the 
work  and  material,  haTing  been  done  and 
furnished  at  the  owner's  request  or  with  tiis 
consent,  in  order  to  give  a  right  to  a  lien,  under 
Gen.  St  1800,  {  4808.  held  sufficient^Id. 

BALLOTS. 

See  Elections,  {  194. 

BANKRUPTCY. 

See  Asstgnmente  for  Benefit  of  Orediton. 

RIORTS,  REMEDIES.  AHD  DIS- 
CHABOE  OF  BANKB17PT. 

i  433  (ColcApp.)  Where  W.  purchased  land 
as  trustee  for  a  voluntary  association  and  there- 
after as  trustee  conveyed  the  property  to  him- 
self in  person,  W.'s  discharge  in  bankruptcy 
held  not  to  relieve  the  property  purchased  from 
a  vendor's  lien  retained  in  the  deed  to  the  as- 
sociation.—White  T.  Hartman,  146  P.  716. 

BANKS  AND  BANKING. 

See  Licenses ;  Mandamus,  {  64 ;  States,  {  191. 

i.  oontboi.  ajp  bbotoatioh  ik 
oehebax. 

1 15  (Okl.)  A  bank  deposit  in  the  name  of  a 
county  treasurer  at  the  time  it  failed  held  not 

Srotected  by  the  guaranty  fund  provided  for  by 
lev.  Laws  1010,  f  298  et  seq.,  in  view  of  section 
1540.— Lovett  V.  Lankford,  145  P.  707, 

I>epoaits  of  a  county,  made  pursuant  to  Rev. 
Laws  1010,  §  1540,  directing  them  to  be  made 
under  leKlsIative  safeguards,  do  not  come  witbin 
the  meaning  .of  a  "general  deposit,"  protected 
by  the  depositors'  guaranty  fund,  created  pur- 
suant to  section  208  et  seq.— Id, 
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§  17  (Idaho)  Tbc  doty  imposed  oa  the  bank 
examiner  by  Rev.  Codes,  S  3001,  to  examine  state 
banks,  is  for  the  protection  of  the  depositors 
as  well  as  the  public— State  v.  American  Sure- 
ty Co.  of  New  York,  145  P.  1097. 

A  bank  commissioner,  exercisinjr  his  discre- 
tionary duties,  is  not  responsible  to  ftny  one 
for  injury  from  a  breach  of  his  official  duty, 
unless  he  acts  maliciously  and  willfully  wrong 
or  clearly  abuses  his  discretion. — Id. 

Iiv  an  injured  party's  action  antinst  the 
surety  on  a  bank  comtUBaioner'a  bond  executed 
under  Rev.  Codea,  {  191,  for  breach  of  duty 
by  the  commiasioner,  it  is  not  necessai?  to  first 
have  the  damagea  adjudged  against  the  commia- 
sioner.— Id. 

It  is  not  necessary  to  sue  Jointly  the  prin- 
ci(>al  and  surety  on  a  bank  commisBloner's 
joint  and  eeveral  bond  executed  pursuant  to 
Kev.  Codes,  S  191,  but  the  suit  may  be  main- 
tained axainst  either  severally. — Id. 

Complaint,  in  an  action  by  depositors 
against  a  surety  on  a  bank  commissioner's 
bond  for  breach  of  duty  by  the  coimnissioner, 
held  to  state  a  cause  of  actlon^Id. 

n.  BAHKIKO  OOKPORATIOITB  AKD 
ABSOOIATZONS. 

(C)  Stoekliolders. 

1 47  (OkL)  Where  a  trust  company,  organized 
under  Lawa  1901,  c.  U,  S  5,  as  amended  hj 
Laws  1905,  e,  10,  art  3,  does  a  "bankine  busi- 
ness," within  Lawa  1899,  c.  4,  S  37,  and  fails,  a 
stockholder  in  the  trust  company  is  not  charee- 
able  as  a  stockholder  of  a  bank  under  Laws 
1S99,  c.  4,  as  revised  by  Act  March  26,  1908 
(Lawa  1907-08,  c.  6)  and  by  section  11  of  the 
orijdnal  and  section  9  of  the  revising  act,  made 
tiatde  to  the  amount  of  bis  stock. — Lankford  v. 
Menefee.  145  P.  875. 

As  uRod  in  the  act  approved  March  10,  1899 
(section  37),  the  words  "individual"  and  firm" 
have  no  reference  to  stockholders.— Id. 

§  49  (Wasfa.)  'Jliat  a  state  bank  examiner  had 
not  issued  a  certiticate  authorizing  a  corporation 
to  do  a  banking  business  is  no  defense  in  an  ac- 
tion by  a  receiver  to  enforce  assessments  against 
stockholders  to  pay  debts.— Silvain  v.  Benson, 
145  P.  175. 

(B)  InaolveneT  anA  Dlaaolatlom. 

§77  (Idflho)  The  word  "may,"  as  used  in  Rev. 
Codes,  S  3005,  providing  that  bank  commission- 
er may  apply  for  receiver  of  insolvent  bank, 
construed  to  mean  "must." — State  v.  American 
Surety  Co.  of  New  York,  145  P.  1097. 

HI.  FUnCTIOMfl  AMD  DEAUKOS. 

(B)  RcpveaentRtlon  of   Banlc  br  Olllcera 
and  Areata. 

S  116  (CaLApp.)  A  corporation  held  not  lia- 
ble to  a  bank  for  money  borrowed  by  the  cor- 
poration's president  without  authority,  where 
the  bank  had  notice  through  its  agent  that  the 
loan  was  not  for  the  benefit  of  the  corporation. 
—State  Savings  &  Commercial  Bank  v.  Win- 
chester. 145  P.  171. 

(G)  Depoalts. 

1!  134  (Utah)  Where  a  bank  applied  a  debtor's 
balance  to  notes  before  they  matured,  and 
marked  aucb  notes  "Paid,"  delivering  them  to 
the  debtor,  they  were  discharged;  the  act  be- 
ing tn  accordance  with  the  underatanding  of  the 
parties. — Commercial  Nat.  Bank  of  Salt  Lake 
City  V.  Brinton,  145  P.  42. 

I  135  (Xev.)  No  demand  is  necessary  for  a 
deposit  m  an  insolvent  bank  in  order  to  set  it 
OS  against  a  note  of  the  depositor  in  the  hands 
of  the  receiver.- First  Nat.  Bank  of  San  Fran- 
cisco V.  Nye  County,  145  P.  932. 

VI.  I.OAIV.  TRUST.  AND  nWESTMENT 
COMPAZnES. 

{313  (Okl.)  Where  a  trust  company,  organ- 
ised under  Laws  1901«  ow  11,  art  fi.  as  amsad> 
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ed  by  Laws  1905,  c.  10,  art  3,  does  a  'banking 
business,"  within  the  act  approved  Mardi  10, 
1S99  (Laws  1899,  c.  4,  f  37),  and  fails,  a  stock- 
holder's liability  is  measured  by  section  16  of 
the  act  of  1001  and  limited  to  double  the  amount 
unpaid  on  his  stock.— Lankford  t.  Mene£e&  145 
P.  876. 

BAR. 

See  Judgment,  It  670-740. 

BASTARDS. 

n.  OUaTQDT.  SUPPORT,  AHD  FBO- 
TEGTION. 

$  16  (Cal.)  Section  270  of  the  Pen.  Code,  as 
originally  adopted,  does  not  apply  to  the  father 
of  illegitimate  children,  and  is  not  made  ap- 
plicable by  Civ.  Code,  |  196a.  requiring  a  man 
to  support  bis  illegitimate  children.— lurte 
Oambetta.  145  P.  1006. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Criminal  Law.  $  400 ;  Bvidenee,  |  167. 

BILL  OF  SALE 

See  Evidence,  |  353. 

BILLS  AND  NOTES. 

See  Alteration  of  Instruments,  I  26;  Assign- 
ments, J  4n;  Counties,  ti  171.  213;  Evi- 
dence, I  459 ;  Justices  of  the  Peace,  |  72: 
Limitation  of  Actional,  i  160:  Payment,  i% 
73,  77;  Pledges,  g§  30,  30;  Principal  and 
Surety,  S  45;  Trusts,  i  34. 

X.  3BEQUX8rrE8  AHD  TAUDXTT. 

(B)  Comalderatlom. 

$92  (Wash.)  Within  Negotiable  Instruments 
Act,  I  26,  the  payee  of  notes,  accepting  them  as 
evidences  of  actual  loans  of  bet  money  by  an- 
other, and  crediting  him  therewith  in  her  set- 
tlement with  him,  held  a  "holder  for  value." — 
Metzger  v.  Sigall.  145  P.  72. 

n.  OONSTBUCTION  AKD  OPERATION. 

§  122  (Wash.)  That  the  maker  of  a  note  sign- 
ed without  consideration,  to  lend  his  name  to 
another,  makes  him,  under  the  Negotiable  In- 
struments Act,  an  "accommodation  maker,''  li- 
able to  a  bolder  for  value,  though,  when  taking 
it,  knowing  him  to  be  aucb. — Metzger  v.  Sigall, 
145  P.  72. 

i  1 23  (Colo.App.)  A  note  signed  by  a  corpora- 
tion and  defendants,  who  added  the  title  oi 
president  and  secretary  after  their  names,  held 
not  the  personal  obligation  of  defendants. — New 
England  Electric  Co.  v.  Shook,  146  P.  10(^ 

{  125  (Utah)  Where  the  holder  of  a  note  did 
not  upon  the  maker's  default  in  the  payment  of 
interest  declare  the  whole  sum  doe.  held,  that 
be  was  not  entitled  to  the  12  per  cent  interest, 
provided  for  by  the  note  in  such  cases. — Jensen 
V.  Lichtenstein,  145  P.  1036. 

Where  the  maker  of  a  note  defaulted  in  pay- 
ment of  interest,  held,  that  under  Comp.  Laws 
1907,  S  1241.  he  was  liable  for  interest  at  8 
per  cent  on  the  amounts  In  default— Id. 

V.  RIGHTS  AHB  LXABIUTIES  OK  HI. 
DORSEKENT  OB  TRAM8rE& 

<C)  Aaslarnmcnt  or  Sal*. 

1320  (Nev.)  By  express  provision  of  Qv, 
Prac.  Act,  S  46,  action  on  a  nonnegotiablo  note 
by  its  assignee  is  subject  to  any  set-off  or  de- 
fense existing  at  the  time  of  or  "before  notice 
of  the  assignmait— filrst  Nat.  Bank  of  San 
Francisco  v.  Nye  County,  146  P.  932. 

(D)  Bona  tride  PnrcliRHerB. 

i_330  (Okl.)  Under  Comp.  Laws  1909,  |§  4641, 
wSTt     note  payaUe  to  M.  or-K>rder  could  not 
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be  transferred  to  w  to  cat  defenaea  Moept 
by  indorsement  of  the  paree.— Qanlt  t.  Kane, 

145  P.  1128.  ^  ^  ^ 

A  note  payable  to  order  can  be  tranuerrad 
free  from  equities  between  tbe  original  parties 
only  by  indorsement— -Id. 

S369  (N.M.)  No  representations  or  indnce- 
ments  made  by  one  maker  of  a  note  to  another 
or  secret  understanding  between  thtm  can  af- 
fect the  validity  of  Uie  note  in  the  bands  of  a 

Siyee  not  chareeable  with  notice.— Sandell  v. 
orment.  145  P.  250. 

1 383  (Cal-Alpp.)  Purcliaser  of  staclc,  who 
knew  that  hia  payments  to  the  corporation  on 
hia  note  were  made  to  one  not  in  possession  of 
the  note,  or  able  to  surrender  it  on  payment, 
luM  to  have  paid  at  his  peril,  and  to  have  no 
defense  in  an  action  by  the  indorsee  of  the 
aetnal  holder.— Bexroa  t.  Gear,  146  P.  TSl. 

Vm.  AOTIOM8. 

1 443  <Kaik.)  Wbere  a  note  was  payaMe  to 
the  lender,  if  livins  at  a  certain  date,  or,  on 
Us  death,  to  hh  widow,  and  he  died  before  pay- 
ment, and  the  administrator  sued  the  maker 
and  joined  the  widow  as  defendant,  the  widow 
was  entitled  to  recover.— Norman  v.  Bullman, 
145  P.  818. 

In  an  action  en  a  note  payable  to  hnsband, 
or^  in  case  of  his  death  before  matarity,  to  hia 
wife,  that  lender  died  leaving  insufficient  person- 
alty to  pay  the  debt  is  immaterial  on  the  issue 
of  the  rights  of  his  widow.— Id. 

8443  (Wash.)  Assignee  of  notes  for  collection 
purposes  held  to  have  the  rights  against  the  ac- 
commodatioo  makers  of  the  assizor,  as  a  hold- 
er for  value.— Metsger  v.  Sigall,  145  P.  72. 

§  459  (Nev.)  In  an  action  against  a  county  on 
its  note,  given  a  banli^  by  the  assignee  thereof, 
neither  the  receiver  of  the  bank  nor  ita  pre- 
ferred creditors  are  neceasai?  parties;  any  quea- 
tiona  of  preference  being  for  the  receiveraUp 
matter.— First  Nat.  Bank  of  San  Francisco  v. 
Nye  County,  145  P.  932. 

8  489  (Okl.)  Where  the  transferee  of  a  note 
desires  to  avoid  equities  as  between  the  original 
parties,  he  must  plead  and  prove  that  tbenote 
was  transferred  by  indorsement— Gavlt  T.  Kane, 

145  P.  1128. 

B  496  (Okl.)  In  a  transferee's  action  on  a 
note  to  which  the  maker  set  np  defenses,  held, 
that  under  Comp.  Laws  1909,  K  4641.  4667.  the 
burden  was  on  plaintiff  to  prove  that  the  note 
was  indorsed  by  the  payee,— Ganit  v.  Kane,  146 
P.  1128. 

S5I9  (Colo.App.)  Evidence  held  to  snstain  a 
finding  that  defendants,  who  appended  their 
signatures,  as  officers,  to  a  corporate  note,  did 
not  intend  to  become  personally  liable.— New 
England  Blectric  Go.  r.  ^ook,  1^  P.  1002. 

I  520  (Wash.)  Evidence  in  an  action  on  notes 
held  not  of  the  necessary  ccmvincing  diataeter, 
that  the  makers'  signatures  were  obtained  by 
deceit— Metzger  v.  Sigall,  146  P.  72. 

8  527  (CaLApp.)  The  production  of  a  prom- 
issory note  ahowing  no  indorsement  of  payment 
was  prima  facie  evidence  of  nonpayment- 
Montgomery  V.  Dorn,  146  P.  148. 

5534  (N.&L)  The  payee  of  a  secored  note  pro* 
ing  for  a  reasonable  attorney's  fee  can  re- 
cover fees  which  be  pays  or  becomes  Uatile  to 
pay,  to  the  extent  of  the  reasonable  value  of 
the  attorney's  services.— Williams  v.  Dockwiler, 
145  P.  475. 

§  537  (Kan.)  Evidence  held  Insnfficient  to 
justify  submitting  to  the  jury  the  question  of 
fraud  in  the  procurement  of  the  note  sued  on. — 
Hundley  Dry  Goods  Go.  t.  Linville.  146  P. 
870. 

1538  (San.)  The  giving  of  an  Instroctioii 
that,  although  frand  was  practiced  on  defendant 


in  procnring  the  note  sued  on,  no  damages  there- 
for could  be  allowed  defendant  if  plaintiff  was 
ignorant  of  the  fraud,  held  not  error.— Leavens 
V.  Hoover,  146  P.  877. 

An  instructiou  defining  the  term  "uoUce" 
substantially  In  the  words  of  Gen.  St  1900,  § 
6300,  held  notferroneouB.— Id. 

BIRTH. 

See  Bviddnoe.  |  883. 

BLACKMAIL 

See  Thseats. 

BLUE  SKY  LAW. 

Sea  OonatltatioiiBi  Iaw,  |  42. 

BOARDS. 

See  Taxation,  |  817. 

BONA  FIDE  PURCHASERS. 

Bee  Bills  end  Notes,  88  S30-38S;  Sales,  8  234; 
Vendor  and  Purchaser.  88  229-244. 

BONDS. 

See  Appeal  and  Error,  88  190,  484;  Attach- 
ment, J  276;  Bail:  Banks  and  Banking.  % 
17;  CorporatiouB,  8  679;  Indemnity,  8  15; 
Justices  of  the  Peace,  jS  159,  162 ;  Munici- 
pal Corporations,  88  846-374,  Oil,  960 ;  Rcg- 
fsters  of  Deeds,  8  7;  Replevin,  8  118; 
Schools  and  School  Districts,  8  97. 

V.  ACTXONS. 

8  120  (Aris.)  It  is  no  defense  to  an  action 
on  a  bond  that  there  is  another  bond  outstand- 
ing, executed  by  the  same  persons  for  the  same 
purpose  and  containing  the  same  conditions.— 
WblteSewlng  Macb.  Go.  t.  Bradley.  146  P.  726. 

BOUNDARIES. 

n.  EVIDfiHOE.  ASOEBTAnnfENT,  AHD 
ESTABXIBHMEET. 

135  (Wash.)  Where  it  does  not  appear  that 
a  boundary  line  cannot  be  restored  by  an  actual 
survey,  -parol  evidence  should  not  be  admitted. 
-Snelf  V.  Stelling,  145  P.  466. 

1 48  (Wash.)  Line  as  fixed  by  survey  made  by 
adjoining  landowners  and  thereafter  treated  as 
the  true  line  held  to  have  become  the  boundary, 
though  about  20  years  aiterwarda  a  different 
surveyor  found  the  true  boundary  to  vary  from 
such  Une.— Rose  v.  Fletcher,  146  F.  989. 

8  52  (Wash.)  Where  it  does  not  appear  that 
a  boundary  line  cannot  be  restored  by  an  ac- 
tual survey,  commissioners  should  be  appointed 
to  malce  such  survey  under  Rem.  &  BaL  Code,  8 
948.-SneU  v.  StelUng,  146  P.  466. 

BREACH  OF  MARRIAGE  PROMISE. 

8  18  (Or.)  A  defendant  in  an  action  for  breach 
of  marri^  promise  may,  under  the  general 
issue,  show  tne  had  character  of  plaintiff,  as 
bearing  on  tba  amount  of  the  recovery.— Gerlin- 
ger  T.  Frank.  145  P.  1069. 

831  (Or.)  The  amount  of  damages  for  broach 
of  marriaxe  promise,  is  within  the  sound  discre- 
tion of  the  jury  within  the  limits  of  the  test!- 
m<my.— Gerlinger  v.  Frank,  146  P.  1069. 

BRIBERY. 

See  Criminal  Law,  8  861. 
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BRIDGES. 

See  Drains,  |  68;  Mnnldpal  OorporatloiM,  | 

OH* 

I.  ESTABUSHMElfT,  OONSTBUOTIOlf 

AND  MAINTENA^OE. 

S  20  (Kan.)  Terms  of  the  letting  of  a  contract 
for  a  count;  bridge  held  not  to  aobstantiall^  de- 
feat free  compeutive  bidding  or  to  invalidate 
the  contract  made  with  the  soccesaful  bidder.— 
Board  of  Com'rs  of  Wyandotte  Oounty  t.  Davia. 
145  P.  5S6. 

BRIEFS. 

See  Appeal  and  Error,  §{  757-778;  Oriminal 
Law,  H  U30,  1182. 

BROKERS. 

See  Cancellation  of  Instruments,  |  4. 

II.  EMPI^OTBIENT  AND  AUTHOBITT. 

'  S  13  (OnlApp.)  Broker  held  not  sach  an. 
agent  of  the  seller  that  his  posBession  of  writ- 
ten contract  to  be  signed  by  the  parties  estopped 
the  seller  from  claiming  that  he  had  not  signed 
it— Sam  Aftergut  Co.  v.  Mulvihill.  145  P.  728. 

S  14  (Colo.App.)  A  broker  who  is  given  a 
definite  time  within  which  to  procure  a  ipurchas- 
er  for  land  has  an  exclusive  agency  durinig  that 
time.— Paulsen  v.  Bourke,  145  P.  711. 

IV.  COMPENSATION  AI^  I.IEN. 

S  43  (Or.)  An  oral  agreement  employing  plain- 
tiff to  act  as  defendant's  sates  manager,  receiv- 
ing 6  per  cent,  of  all  land  sales  made  by  de- 
fendant's sales  force  or  by  plaintiff,  held  not 
void  because  not  In  writli]^  under  11,0.1*$ 
808,  subd.  8— Sherman  TTOlear  View  Orchard 
Co.,  145  P.  264. 

{  49  (ColcApp.)  The  procuring  of  a  purchas- 
er who  agreed  to  pay  a  greater  proportion  of 
the  price  in  cash  than  required  by  the  brokerage 
contract  held  sufficient  to  entitle  the  broker  to 
his  commission. — Paulsen  t.  Bourke,  145  P. 
711. 

8  49  (Or.)  Under  agreement  by  plaintitf  to 
pay  commissions  to  defendant  if  he  purchased 
certain  property,  defendant  held  not  entitled  to 
commissioDS  beoanse  plaintiff  merely  procured 
options  to  purdiase  the  property  or  the  stock 
01  a  corporation  owning  it— Kinney  t.  Ecken- 
berger,  146  P.  665. 

1 52  (Kan.)  A  broker  is  entitled  to  his  com- 
mission where  an  enforceable  contract  has  been 
entered  into  between  the  principal  and  a  pur- 
chaser produced  by  the  broker.— Ingalls  t. 
Smith,  145  P.  846. 

1 63  (Colo.App.)  Owner  cannot  defeat  an  ac- 
tion for  a  broker  s  commission  by  a  claim  that 
the  contract  with  the  proposed  purchaser  was 
uuBatisfactory,  where  bis  only  excuse  for  not 
accepting  it  was  that  be  had  already  sold  to 
another. — Paulsen  v.  Bourke,  145  P.  711. 

{63  (Or.)  A  marketable  title  in  fee  simple 
to  property  desired  to  be  purchased  by  a  prin- 
cipal is  necessary  to  sustain  a  broker's  <^aim 
for  commissions  when  the  purchaser  has  not 
entered  into  a  binding  contract  to  pnrchand — 
Kinney  v.  Eckenberger,  145  P.  665. 

V.  ACTIONS  FOB  OOBCPEKSATION. 

S82  (Utah)  So-called  separate  eames  of  ac* 
tion  in  broker's  action  for  compensation  held 

not  substantially  different,  and  evidence  receiv- 
ed admissible  and  sufficient  to  support  a  re- 
covery under  either. — Williams  t.  Nelson,  146 
P.  39. 

S  86  (Wash.)  In  a  broker's  action  to  recover 
a  commission  for  procuring  lessees  for  defend- 
ants' property,  evidence  held  not  sufficient  to 
sustain  a  judgment  for  plaintiff.— Blackwood  v. 
Ballard,  145  l*.  238. 

i  88  (Colo.App.)  In  an  action  for  a  broker's 
commisaion,  tha  diiMtiou  of  *  T«rdict  for  de- 
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fmdant  on  tiw  gtoond  <ii  revocation  of  agcaner 
bf  sale  tiuondt  uutiier  Bgmt  k«U  improper 
under  the  evidence.- Paulsai  t.  Bourke,  146 

P.  7U. 

The  uncontradicted  testimony  of  a  prospective 
purchaser  held  sufficient  to  take  to  the  jury  the 
question  of  his  ahillbr  to  perform  the  contract  so 
as  to  entitle  the  broker  to  his  commisdon.— Id. 

§88  (Kan.)  Whether  the  broker  had  given 
the  principal  reason  to  believe  that  he  intended 
to  relinquish  his  commission,  and  the  principal 
relying  thereon  had  foregone  his  right  to  en- 
force a  contract  of  sale,  was  for  the  juzy, — 
IngaUs  V.  Smith,  145  P.  S46. 

BUILDING  CONTRACTS. 

See  Contracta,  |  231. 

BUILDING  RESTRICTIONS. 

See  Corenants,  {§  51,  69.  77. 

BULK  SALES  LAW. 

See  Constitutional  Law,  I  20S;  Vnndnliiit 
Conveyances,  S§  3,  10,  225. 

BURGLARY. 

See  Criminal  Law.  S8  345,  448,  769,  768,  764, 
1169,  1172;  Indictment  and  Information,  i 
180. 

n.  PB08ECITTION  AND  PUNISHICENT. 

120  (CalApp.)  An  indictment  for  burelary 
held  to  have  sufficiently  described  tiie  ballding 
burglarized.— People  v.  Warner,  145  P.  645. 

§  36  (CalA-pp.)  Evidence  that  accused,  when 
arrested  for  burglary,  gave  a  fictitious  name, 
that  he  had  certain  money  in  bis  possession, 
including  a  smooth  quarter  aUeeed  to  have  been 
taken,  together  with  moneys  taken  from  botb 
defendant  and  his  alleged  codefendant,  held  ad- 
misaihle. — People  v.  Malone,  146  P.  550. 

§  41  (CaLApp.)  In  a  prosecution  for  barglary, 
evidence  held  to  support  a  finding  that  defend- 
ant participated  in  the  crime.— People  v.  War* 
ner,  145  P.  645. 

141  (GaLApp.)  Evidence  held  to  sustain  a 
finding  of  defendant's  complicity  in  the  bur- 
glary.—People  V.  Malone,  145  P.  650. 

{  46  (Ariz.)  In  a  prosecution  for  burglary,  an 
instruction  on  the  possession  of  stolen  goods 
held  correct.— Vincent  v.  State.  146  P.  24L 

CANALS. 

See  Negligence,  S  80. 

CANCELLATION  OF  INSTRUMENTS. 

See  Action,  |  25 ;  Deeds,  S  211 ;  Judgmeitf,  f 
251 ;  Jury.  {  13 ;  Public  Lands.  |  127. 

L  BIGHT  OP  ACTION  AND  DEFEiraBiu 

§4  (Or.)  Agreement  to  pay  commitfiona  to 
broker  will  be  canceled  because  entered  into  un- 
der a  mutual  mistake  of  fact  as  to  the  title  of 
land  on  the  pun^ase  of  which  commissions  were 
to  be  paid.-rKtaney  v.  Ejckenberger,  1-18  P.  666. 

$21  (MonL)  A  vendor,  seeting  the  cancella- 
tion of  the  contract  of  sale  for  the  purchaser's 
default  in  payment  of  installments,  heU  entitled 
to  relief  though  his  demand  tor  payment  waa 
not  accompanied  by  a  tender  of  a  deed.— Sub- 
urban Homes  Co.  v.  North,  145  P.  2. 

I  24  (Mony  One  seeking  rescission  of  a  con- 
tract under  Bev.  Codes,  {  o06S,  must  restore  or 
offer  to  restore  what  was  received  under  the 
contract— Suburban  Homes  Co.  t.  North,  145 
P.  2. 

A  vendor,  seeking  cancellation  of  contract  of 
sale  as  a  menace  to*  bis  title,  need  not  reatoi* 
or  offer  to  restore  paymente  made.— Id. 

A  vendor,  suing  to  rescind  the  contract  of 
sole,  jMd  not  required  to  pay  or  trftor  to  pay 
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the  purchaser  for  ImproTementB  an  tlie  prop- 
erty.—Id. 

§25  (Wash.)  Defendant's  ofEer  of  lesciaaion 
held  not  to  deprive  plaintiffs  of  the  right  there* 
of  to  have  their  conveyance  and  assisnmeBt  can- 
celed, where  it  was  refused  throni^  unoranca.— 
Dibert  v.  Peterson.  145  F.  669. 

H.  PK00EEDZH08  AtfH  REtlBF. 

I  60  (Mont)'  A  decree  in  a  suit  by  a  vendor 
to  cancel  the  contract,  which  restores  him  to 
his  rights  as  they  existed  prior  to  the  contract 
which  shall  be  canceled,  leaves  unafEected  the 
right  of  the  purchaser  to  recover  payments 
made.— Suburban  Homes  Co.  v.  Korth*  145  P.  2. 

CARRIERS. 

See  Appeal  and  Error,  I  1006:  Commerce ; 
OorporatioDB,  H  601,  604;  Courts,  S  489; 
Intoxicating  Liquors,  i  138 ;  Pleading,  |  208. 

I.  OOKTBOX.Ain>XtBGtn.ATXOMOP 
OOUMOXr  OABJtlEBS. 
(A)  IB  General. 

S4  (Kan.)  A  etockymrda  corporation  maUng 
a  charge  for  each  car  moved  over  its  track  in 

accordance  with  a  tariff  filed  was  "engaged  in 
business  as'  a  common  carrier." — State  v.  Kan- 
aaa  City  Stockyards  Co.  of  Missouri,  140  P. 
831. 

5  10  (N.M.)  Evidence  held  insufficient  to  sus- 
tain burden  of  proof  that  hoof  atock  scales  were 
a  necessary  fatality  for  receiving  and  delivering 
fre^ht,  such  as  Conat.  art.  11,  |  7,  authorizes 
the  Corporation  Commisfdon  to  require. — New 
Mexico  Wool  Growers'  Ass'n  v.  Atchison,  T. 
St  S.  F.  By.  Co.,  146  P.  1077. 


CARRIAGE  OF  OOOD& 


(1»  Traaaportatlon  and  ncUTery  by 
Carrier. 

S94  (Okl.)  In  action  for  conversion  of  a 
wagon  shipped  by  defendant  carrier,  a  formal 
demand  and  specific  tender  of  the  amount  of 
freight  held  unnecessary.— Atchison,  T.  ft  S.  F. 
Ry.  Co.  V.  Btherton,  145  P.  779. 

In  an  action  to  recover  against  a  carrier  for 
conversion  of  a  wagon  shipped  by  freight,  evi- 
dence held  to  carry  the  issue  of  conversion  to 
the  jury. — Id. 

In  an  action  for  conversion  of  a  wagon  ship- 
ped, the  iasne  of  damages  for  detenticm  of  the 
property  was  not  in  the  canse,  and  instruction 
thereon  was  properly  denied. — Id. 

In  an  action  for  conversion  of  a  wagon  shipped 
by  carrier,  the  measure  of  damages  is  the  value 
of  the  wagon  at  the  place  of  conversion,  less  the 
freight  due  thereoU.— Id. 

A  formal  demand  for  delivery  of  property  con- 
verted by  carrier,  or  a  tender  of  the  charges  for 
freight,  may  be  waived  by  the  carrier.^Id. 

(J)  Cbarve*  nuA  Liens. 

g  189  (OkL)  Where  the  shipper  did  not  com- 
ply with  the  conditions  necessary  to  a  refund 
on  (Xrtain  shipments  under  a  schedule  giving  a 
milling  in  transit  privilege,  he  was  not  enti- 
tled to  the  benefit  thereof.— St  Louis  &  S.  F. 
B.  Co.  V.  Walton-Chandler  Lumber  Co.,  145 
P.  340. 

A  shipper's  right  to  a  refund  on  the  difference 
between  the  local  distance  tariffs  on  inbound 
shipments  and  the  milling  in  transit  rate  held 
dependent  on  his  causing  the  lumber  to  be 
moved  under  the  existing  tariffs. — Id. 

m.  CARRIAGE  OF  LIVE  STOCK. 

{218  (Mont.)  A  carrier  may  limit  its  com- 
mon-law liability  by  special  contract  provided 
the  terms  thereof  are  reasonable. — ^Wall  v. 
Northern  Pac,  Ry.  Co.,  145  P.  291. 

Provision  of  a  carrier's  stock  transportation 
contract  for  notice  of  injury  before  stock  is 


temoved  at  destination  held  void,  in  the  ab- 
sence of  proof  that  the  carrier  bad  an  agent  at 
such  point  to  whom  notice  could  be  given.~-Id, 

1 227  ^Smt)  Where  plaintiff  sued  for  breach 
of  a  carrier's  common-law  duty  to  transport 
stock  without  delay  and  proved  that  the  stock 
was  transported  under  contract,  there  was  no 
fatal  variance.— Wall  v.  Northern  Pac.  By.  Co., 
145  P.  291. 

§228  (Mont)  Proof  that  defendant  carrier 
consumed  13  days  in  transporting  plaintiff's 
stock  to  market  over  a' route  that  usually  con- 
sumed only  6  or  7  days  establiahed  a^iima 
facie  case  of  the  carrier's  na;lisence^Wall  v. 
Northern  Pac.  By.  Co.,  145  P.  291. 

i  230  (Mont.)  In  an  action  against  a  carri^ 
for  delay  in  transporting  certain  cattle  certain 
instroctions  construed  and  held  not  in  conflict.— 
WaU  T.  Northern  Paa  By.  Oo.,  145  P.  281. 

IV.  OARSZAGE  OF  PASSENGERS. 

(O)  FerflormaBee   ot  Contraet  of  Tran** 
portatlom. 

S  263  (Ncv.)  One  contracting  and  paying  for 
a  special  train  is  entitied  to  the  proper  service 
of  the  train,  and  the  carrier  may  not.  without 
breaching  the  contract,  move  the  tram  to  an- 
other point  or  attach  to  it  other'  cars.— Burrus 
V.  Nevada-Calif omia-Oregon  Ry.,  145  P.  926. 

{ 277  (Nev.)  A  railroad  company  breaching 
its  contract  to  furnish  to  a  person  a  special 
train  to  speedily  carry  his  son  to  a  place  for 
medical  treatment  held  liable  for  damages  for 
mental  angnish  suffered  by  the  person.— Bumis 
V.  Nevada-Califomia-Oregon  Ry.,  145  P.  926. 

A  verdict  of  $10,000  for  breach  of  contract 
to  famiBh  a  special  train,  based  on  delay  of 
three  hours  in  the  movement  of  the  train,  feeW 
excessive  and  most  be  reduced  to  f  5,000.— Id. 

(D)  PesMonal  Injurlea. 

S303  (Cal.)  A  carrier  mast  safely  deliver  a 
passenger  at  his  destination,  and,  if  it  carries 
him  beyond  and  he  is  directed  by  its  conductor 
to  alight,  must  provide  safe  means  of  return 
to  the  atation.— Miller  t.  Pacific  Electric  By. 
Co..  146  P.  1023. 

S3I8  (CaL)  In  an  action  for  the  death  of 
plaintiff's  son,  evidence  held  to  warrant  a  find- 
ing that  he  left  the  car  and  walked  back  over 
the  track  to  the  station  upon  the  express  or  im- 
plied invitation  of  defendant's  conductor.— HU>' 
ler  V.  Pacific  Electric  By.  Co..  146  P.  1023. 

(320  (Wash.)  The  opening  by  the  conductor 
of  the  ^tes  on  a  car  of  the  pay-as-you-enter 

g'pe  may  be  found  by  the  jury  to  be  an  invita- 
on  to  a  passenger  to  alight.— Ferrell  v.  Wash- 
ington Water  Power  Co.,  145  P.  442. 

S32I  (Or.)  Where  a  passenger's  complaint 
for  injuries  merely  chained  a  failure  to  warn 
her  of  danger,  a  request  to  charge  that  the  con- 
ductor was  not  bound  to  phyaically  restrain 

glaintiff,  tinder  the  circumstaDces,  was  (iroper- 
r  refused.— Kemp  v.  Portland  By.,  Light  ft 
Power  Co..  145  P.  274. 

(B)  OoatrlbntDrr    Hecllveaee    of  Person 
Injnred. 

{  347  (CaL)  On  evidence  in  an  action  for  the 
death  of  plaintiff's  son,  who  was  carried  by  bis 
station  and  then  invited  to  leave  the  car  and 
walk  back  ov9t  the  track  to  the  station,  and 
who  was  killed  by  the  backing  train,  his  con- 
tributory negligence  held  for  tbe  jury. — ^MUlsr 
V.  Pacific  Electric  By.  Co.,  146  P.  1023. 

8  347  (Or.)  A  street  car  passenger  held  not 
negligent  as  a  matter  of  law  In  going  to  the 
closed  vestibule  while  the  car  was  approaching 
her  station.— Kemp  v.  Portiand  By„  Light  at 
Power  Co.,  145  P.  274. 

8  348  (Or.)  A  request  to  charge,  making  a 
street  car  passenger's  right  to  enter  tbe  vesti- 
bule before  reaching  her  destination  dependent 
on  whether  there  was  room  to  acoommodate  bar 
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inside  the  car,  held  properly  refoBed^Kemp  t. 
Portland  By,  Liibt  ft  Power  Co.,  145  P.  274. 

(G)  Pwaenvera''  Bfl«eM> 

{39S  (Colo.)  The  fare  of  a  paascnger  in- 
cludes traDSportation  for  ba^age,  but  ordinari- 
ly the  baggage  must  be  transported  by  the 
same  train  taa  the  owner  and  called  for  within 
a  reasonable  time  after  arrivaL— Denver  ft  R. 
a  R.  Co.  T.  Doyle,  145  P.  688. 

S  3971/2  (Colo.)  While  a  railroad  company  has 
charge  of  a  passenger'a  baggage  as  a  common 
carrier,  It  is  an  insurer  of  the  property. — Den- 
ver &  R.  G.  R.  Co.  V.  Doyle.  145  P.  688. 

§  404  (Colo.)  Where  a  passenger  fails  to 
remove  baggage  within  a  reasonable  time  after 
its  arrival,  the  liability  of  the  carrier  cban«8 
to  that  of  warehouseman. — Denver  ft  R.  G.  R. 
Co.  V.  Doyle,  145  P.  688. 

The  reasonable  time  within  which  baggage 
most  be  removed  starts  to  run  on  the  arrival 
of  the  baggage,  not  the  passenger.— Id. 

Baggage  not  called  for  within  a  day  and  a  half 
after  its  arrival,  is  not  called  for  within  a  rea- 
sonable time,  and  the  carrier  is  liable  only  as 
warehouseman. — Id. 

That  baggage  was  not  called  for  within  a 
reasonable  time  because  the  passenger  waited 
until  she  could  secure  deeper  accommodations 
does  not  make  the  carrier  liable  as  insurer.— Id. 

i  408  (Colo.)  Where  the  facts  are  undisput- 
ed, it  is  a  question  for  the  court  what  con- 
stitutes a  reasonable  time  for  the  removal  of 
a  passenger's  ba|;ga?ew— Denver  ft  B.  Q.  B.  Co. 
T.  Xioyle,  146  P.  088. 

CERTIORARI. 

I.  NATUBE  AMD  OBOVNDS. 

S I  (Okl.)  Nature  of  remedy  by  certiorari 
stated.— In  re  Benedictine  Fathers  of  Sacred 
Heart  Mission.  145  P.  484. 

$5- (Mont.)  When  final  Judvment  has  not 
been  entered,  and  plalntifr  objects  to  an  order 
of  the  court  striking  from  the  files  a  default 
judgment  against  defendant,  certiorari  is  the 
proper  mode  of  review. — State  v.  District  Court 
ot  Twelfth  Judicial  Diet  in  and  for  Blaine 
County.  146  P.  724. 

§  28  (Okl.)  Under  Const,  art  7,  §  2,  the  8u- 

greme  CToort  may  issue  a  writ  of  certiorari  to 
ring  up  the  record  of  an  inferior  court  or 
tribunal  from  which  no  appeal  or  proceeding  in 
error  lies,  for  review  as  to  jurisdictional  errors 
ouly. — In  re  Benedictine  Fathers  of  Sacred 
Heart  Mission,  145  P.  494. 

Where  the  county  court,  on  an  appeal  under 
Rev.  Laws  1910,  |  7449,  adjodges  that  prop- 
er^ exempt  from  taxation  under  Const,  art. 
10,  S  6.  shall  be  assessed,  a  writ  of  certiorari 
wul  issue  and  the  judgment  will  be  qusshed. 
—Id. 

TL.  PBOOEEDIHOS  AND  DBTEB- 
HINATZON. 

f  60  (Wash.)  Under  Rem.  ft  BaL  Code,  S  1010, 
certiorari  to  review  a  decision  of  the  commis- 
Hioner  of  pnblic  lands  must  be  dismissed  uid  his 
decision  vacated,  where  the  record  does  not 
contain  the  evidence  heard  by  him,- Crouch  v. 
Ross,  145  P.  87. 

%  68  (Wash.)  Under  Rem.  &  Bal.  Code,  S  1010, 
a  decision  by  the  commissioner  of  public  lands 
cannot  be  regarded  as  equivalent  to  a  verdict, 
wliere  the  evidence  was  not  in  the  record. — 
Crouch  T.  Boss.  145  P.  87. 

CHALLENGE. 

See  Jury,  »  118,  129. 

CHAMPERTY  AND  MAINTENANCE. 

S  7  (Okl.)  A  deed  to  lands  notoriously  held  in 
adverse  po8«o««ion  for  four  or  five  years,  the 
Claimant  having  openly  collected  tlie  rents  and 
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Sroflts,  hdd  duunpvtons  under  Hansf.  Die. 
rk.  U  2622-2546^mam  t.  Anglin.  145  P. 

CHANCERY. 

See  Bqnity. 

CHARACTER. 

See  CMminal  Law,  S  876. 

CHARGE. 

See  Carriers,  j  189. 

To  jury,  see  Criminal  Law,  H  769-829;  Trial, 

CHARTER. 

See  Muuiclpal  Gorporations.  H  41,  67,  B8.  106^ 

108,  10^.  .  w  —  » 

CHATTEL  MORTGAGES. 

See  Taxation,  f  510. 

I.  REQUISITES  AKD  VAUDITT. 

CA)  Nature   and    BlMentlKls   of  TrKnafera 
ot  Clmttelv  Security. 

S  38  (Ean.)  An  unconditional  bill  of  sale  may 
be  shown  by  parol  to  be  a  chattel  mortgace.— 
Boam  V.  Cohen,  146  P.  559. 

m.'  OON8TBITOTION  AND  OPEBA- 
TION. 

(D>  U«n  mmA  Prlontr> 

{  138  (Wash.)  The  priority  of  a  recorded 
chattel  mortgage  to  secure  the  paymentvof  rent 
is  not  affected  by  a  statement  of  the  manager 
of  the  morteagor  that  its  property  was  fires 
from  lten.~Puget  Sound  Bealty  Associates  t. 
Catlett.  145  P.  617. 

§  154  (N.M.)  The  words  "in  good  faith,"  in 
Comp.  Laws  1897,  i  2362,  relative  to  renewals 
of  chattel  mortgages,  apply  to  parchasers  of 
mortgaged  chattels.— Hunt  v.  Grag^,  145  P.  186k 

The  words  in  "good  faith,"  as  used  in  Comp. 
Laws  1897,  23C2,  relative  to  renewals  of 
chattel  mortgnges,  ere  synonomous  with  "with- 
out notice."— Id. 

S  155  (N.M.)  Failure  to  refile  copy  of  chattel 
mortgage  as  provided  by  Comp.  Laws  1897,  | 
2362,  does  not  invalidate  it  as  against  a  subse- 
quent purchaser  with  notice.— Hunt  v.  Gregs, 
145P.lSe. 

IV.  BlOarS  AND  fJftWTT.TTIES  OF 
PARTIES 

S  1 60  (Okl.)  Where  mortgaged  chattels  are  re- 
moved &om  the  county,  the  mortgagee,  under 
Rev.  Laws  1910.  S  40^,  is  entitled  to  the  im- 
mediate possession  ot  them. — Banic  of  Commerce 
of  Balston  t.  Gaskill.  146  P.  1131. 

S  169  (Kan.)  Where  a  creditor,  after  receiv- 
ing goods  under  an  agreement  to  sell  same,  pay 
the  debts,  and  return  the  surplus,  mingled  them 
with  his  own  and  sold  them  wlthont  Ireeulng  an 
account,  it  amounted  to  a  conversion. — Boam  t. 
Cohen,  145  P.  559. 

g  176  (Kan.)  The  measure  of  damages  for  the 
conversion  of  mortgaged  goods  by  the  mortgagee 
was  their  market  value  less  the  amount  of 
debts  discharged  by  the  mortgagee.— Boam  t. 
Cohen,  145  P.  659. 

V.  RIGHTS  AND  REKEDIES  OF 
OBEDITOBS. 

$201  (Wash.)  Simple  creditors  cannot  defeat 
a  recorded  cliattel  mortgage,  securing  payment 
of  rent,  without  showing  that  they  were  mis- 
led by  the  change  of  the  mortgagor's  corporate 
name  and  the  acts  of  the  mortgagee,  by  which 
the  records  were  made  mtsleadmg. — Puget 
Soond  Bealty  AssocUtea  t.  Catlet^  146  P.  »?. 
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PBOPEBTT  BT  MOBTOAOOB. 
(A)  Rlffhta  and  Llabtlltle«  of  Faille*. 

1 225  (OkL)  A  purchaser  of  mortgaged  chat* 
tew  win  notice  of  the  mortgage  acgmres  only 
the  mortgacor'a  interest. — Bank  of  Commerce 
of  RalBton  t.  Gaskill.  146  P.  U31. 

Where  a  purchaser  of  mortgaged  chattels 
buys  with  knowledge  of  the  mortgage,  he  la 
liable  to  the  mortgagee  after  default  for  wrong- 
tut  converuon  of  the  chattels. — Id. 

Where  nurtgaged  chattels  are  removed  from 
the  county  by  a  subsequent  purchaser,  in  vio< 
lation  of  Ber.  Laws  1810,  §  4039,  such  par- 
chaser  is  liable  for  conTersion.—Id. 

1 229  (OkL)  In  a  mortgasefe's  action  for  con- 
Tcrsion,  against  the  purchaser  of  mortgaged 
chattels,  demand  and  refusal  need  not  be  proven, 
where  the  purchaser  knew  of  the  mor^agee'a 
rights  or  converted  the  property  to  his  own  use. 
—Bank  of  Commerce  of  Balston  v.  Gaakill,  145 
P.  1131. 

An  absolate  sale  by  the  chattel  mortgagor,  to 
the  eiclosioD  of  tibe  mortgagse.  works  a  oonver> 
don  of  tha  chattels  for  wnicD  the  mortgagee 
may  svt  without  previous  demand.— Id. 

IX.  FOBE0X.OSVBE. 

S278  (Wash.)  Evidence  held  to  show  that  a 
chattel  mortgagee  did  not  have  reasonable  caase 
to  believe  that  the  security  was  endangered  so 
as  to  be  entitled  to  foreclose  under  Rem.  & 
Bal.  God*,  J  1111,  before  maturity  of  the  d^t 
-Fiteh  V.  GoflCjen,  145  P.  447. 

CHEAT. 

See  False  Pretenses. 

CHILDREN. 

See  Guardian  and  Ward ;  Infants. 

CHOSE  IN  ACTION. 

See  Assignmeats. 

CITIZENS. 

See  IndUiM,!  84. 

CLAIMS. 

See  Bzeeators  and  Adminlstmtors,  g  218,  226. 

COLLATERAL  ATTACK. 

See  Judgment,  |  479. 

COLUTERAL  UNDERTAKINGS. 

See  Frauds,  Statute      |  26;  Guarentf, 

COLLECTION. 

See  Taxation.  H  60S.  611. 

COLOR  OF  TITLE 

See  Adverse  Possession. 

COMMENTS. 

See  Grimliial  Law,  |  606. 

COMMERCE 

See  Bvidence.  |  20;  Pleading,  }  268. 

I.  POWEB  TO  BEOUIJLTE  HI  OEX- 
EBAL. 

8  8  (OkL)  Where  a  carrier  pleaded  contribu- 
tory negligence,  and  the  evidence  was  undisputed 
tbat  plaintiff  and  defendant  were  engaged  in 
intrastate  cummercc,  it  was  error  to  permit  the 
jury  to  determine  whether  the  state  or  federal 
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law  applied.— Atchison,  T.  ft  S.  F,  Ry.  Co.  t. 
Pitts,  145  P.  1148. 

IS  (Wash.)  An  employ^  who  sues  under  the 
federal  Employers'  Liability  Act,  and  who 
shows  tiiat  the  n^fUgence  occurred  in  interstate 
commerce,  may  not  recover  in  a  common-law 
action.— Lauer  v.  Northern  Pae.  By.  Co.,  145 
P.  606. 

n.  SUBJECTS  OF  BEOin.ATIOX. 

1 27  (OkL)  An  Interstate  carrier  is  only  liable 
for  injuries  to  its  servants  under  the  federal 
Employers'  LiabUity  Act  when  both  tbe  carrier 
and  the  servant  are  engaged  at  the  time  of  the 
injury  in  Interstate  cmnmerce.— Atchison,  T.  & 
S.  F.  By.  Co.  V.  Pitts,  145  P.  1148. 

Where  a  carrier's  servant  was  injured  while 
coupling  an  engine  to  a  baggage  car,  tbe  carrier 
was  not  liable  under  the  federal  Employers' 
Liability  Ac^  though  it  intended  to  incorporate 
in  tbe  train  freight  cars  then  in  interstate  com- 
merce.— Id. 

{38  (Kan.)  That  most  of  the  unauthorized 
business  done  as  a  common  carrier  by  a  foreign 
stockyards  company  is  interstate  and  an  in- 
trastate business  is  done  only  in  connection 
therewith  does  not  so  merge  the  two  classes  as 
to  place  all  the  business  beyond  the  state's 
contnO.— State  T.  Kansas  City  Stockyards  Co. 
of  Missouri.  146  P.  831. 

§40  (OkL)  A  foreign  corporation  not  having 
complied  with  Rev.  Laws  1910,  §8  1S35-134L 
is  nevertheless  entitled  to  sue  for  the  price  of 
goods  ordered  by  a  resident  of  the  state  from  it 
by  mail  and  dduvered  from  without  the  state.— 
J.  P.  Bledsoe  &  Son  v.  W.  B.  Young  Supply  Co., 
145  P.  1125. 

{46  (OkL)  Rev.  Laws  1910,  H  1336-1341, 
prescribing  conditions  precedent  to  a  foreign 
corporation's  right  to  sue,  do  not  apply  te 
an  action  for  debt  arising  out  of  an  interstate 
commercial  transaction.— J. '  P.  Bledsoe  &  8oa 
V.  W.  B.  Young  Supply  Co.,  146  P.  1126. 

m.  MBAES  AZn>  METHODS  OF  BBO- 

UI»ATION. 

S  69  (CaL)  Taxes  imposed  by  PoL  Code,  |  409; 
and  by  St.  190S,  p.  4tf3,  are  excise  taxes,  and 
their  impositiim  on  a  foreign  corporation  sell- 
ing ite  merchandise  in  the  state  though  man" 
ufactured  elsewhere.  Is  not  an  interference  with 
interstate  commerce, — Albert  Pick  &  Co.  v.  Jor- 
dan, 146  P.  606;  Melville  Clark  Piano  Co.  t. 
Same,  Id.  616. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION  AND  COMMISSIONERS. 

See  Carriers,  S  10;  Certiorari,  SS  60,  68;  Coun- 
ties, §g  146, 16^  171,  213;  Depositions;  Evi- 
dence, I  48;  Munieliial  Corporationa,  |  460: 
Taxation,  i  848 ;  Waters  and  Water  Courses, 
1  203. 

COMMISSIONS. 

See  Brokers,  S|  43-88;  Principal  and  Agent, 
U  81.  87. 

COMMON  COUNTS. 

See  Work  and  Labor. 

COMMON  LANDS. 

See  Fraudulent  Conveyances. 

COMMON  LAW. 

See  Appeal  and  Error,  {  1011;  Assignmente 
tor  Benefit  of  Crediters,  |  22;  Deeds,  |  128; 
Marriage. 
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COMMUNITY  PROPERTY. 

Sm  Divorce.  {  252;  Husband  and  Wif^  |8 
246-207. 

COMMUTATION. 

See  Criodnal  Law,  |  1131. 

COMPENSATION. 

See  Brokers,  ${  43-88;  Kminent  Domain,  {{ 
101-128:  Executors  and  AdmiDistratoni,  If 
499,  GOi;  Officers,  {  100;  Prindpal  and 
Agent,  H  81,  87;  PriBona,  |  18. 

COMPETENCY. 

See  Brldence,  H  100-166;  WitneaaeB.  ||  40- 
219* 

COMPETITIVE  BIDDING. 

See  Bridgea,  |  2a 

COMPLAINT. 

See  Indictment  and  Information. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  SettlemenL 

§8  (N.M.)  Under  the  facts  disclosed,  held, 
tbat  the  minds  of  the  parties  to  a  composition 
agreement  did  not  meet  on  the  consideration. 
—Gross,  Kelly  &  Co.  v.  Bibo.  145  P.  480. 

S  20  (N.M.)  A  composition  agreement  void- 
able becanse  of  a  secret  preference  continnes  In 
full  force  until  the  fraud  ia  dlacoTered  and  the 
election  to  rescind  is  exercised.— Groaa,  Kelly  & 
Co.  T.  Bibo,  145  P.  480. 

S22  (N.M.)  Where,  from  fraud,  the  minds  of 
the  parties  to  a  composition  axreement  did  not 
meet  on  the  conaideradon,  a  part?  deceived  was 
entitled  to  avoid  the  transaction  and  recover 
biB  claim^roas,  Kelly  ft  Co.  v.  Bibo,  146  P. 

48a 

COMPROMISE  AND  SETTLEMENT. 

See  CompositionB  with  Creditora. 

$4  (Kan.)  A  stipulation  for  settlement  condi- 
tioned on  all  parties  in  interest  agreeing  to  its 
terms  within  60  AaySi  keU  void,  where  it  was 
not  binding  on  minor  defendants  and  was  im- 
possible of  performance, — Whiteler  v.  Watson, 
145  P.  568. 

1 16  (Wash.)  Where  all  of  the  claims  between 
plaintiff  and  defendant  were  settled,  the  settle- 
ment bars  an  action  for  defendant's  conversion 
of  plaintifF's  property.— Bickford  v.  Hupp,  145 
P.  454. 

1 24  (Wash.)  Whether  plaintifPs  action  was 
hatred  by  a  settlement  held  for  the  Jazy^Kck- 
tbrd  T.  Hupp.  146  P.  454. 

CONCLUSION. 

See  Pleading,  S  8- 

CONCLUSIVENESS. 

See  Courts,  |  91 ;  Pobllc  Land^  |  100, 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  SalM,  H  474,  477. 

CONDITIONS. 

See  Gonntiea.  {  213;  Pardon,  |  14;  Pleading, 
I  8S. 

CONDITIONS  PRECEDENT. 

See  Municipal  Corporations,  |  1022;  Sales,  { 
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CONFESSION. 

See  Criminal  Law,  |  63& 

CONFLICT  OF  LAWS. 

See  Descent  and  Distribatirat,  H  4,  6;  limi- 
tation of  Actions,  S  2. 

CONSIDERATION. 

See  Bills  and  Notes,  {  92 ;  Cancellatiim  of  Tn- 
strumrata,  I  24;  Comporitiona  with  Credi- 
t^y^S;  Ocmtracts,  II  60,  2S7;  Beleaae.  H 

CONSTITUTIONAL  LAW. 

See  Appeal  and  Error,  |  1111;  Certiorari,  I 
28;  Cou^t^  |  52;  Eminent  Domain,  |  2; 
Executors  aiid  Administrators,  |  315 ;  Fraod- 
ulent  ConveyaOces,  8  3 ;  Homestead,  §|  111, 
118 ;  Indians,  §  34 ;  Indictment  and  Informa- 
tion, I  4 ;  Licenses ;  Master  and  Servant.  { 
60:  Municipal  Corporations,  l|  44,  67,  68, 
590.  680,  681,  864;  Officers.  |  100:  Prisona, 
S  18;  States.  S  130;  Statutes,  li'76,  90. 106, 
107,  120,  138:  Taxation,  H  317,  S48,  882; 
Witnesses,  fi  806. 

n.  CONSTRUCTION.  OPERATION. 
AND  ENFORCEMENT  OF  OON- 
STITTTTIONAZ.  PBOVISIONfl. 

1 24  (OU.)  The  term  "in  force,"  as  osed  in 
Const,  art  25,  g  2,  means  in  binding  power,  va- 
lidity ;  and  the  term  "in  effect,"  which  is  omit- 
ted therefrom,  means  operative. — Chicago,  R.  I. 
4  P.  Ry.  Co.  T.  Hoiliday,  145  P.  786. 

{ 42  (Or.)  An  ordinary  taxpayer  cannot 
question  the  constitutionality  of  the  Blue  Sky 
Law,  where  the  funds  necessary  to  carry  tlie 
act  into  effect  would  be  derived  from  contri- 
butions and  license  fees  imposed  on  corpwa- 
tions.— TtfcKinney  v.  Watson,  145  P.  266. 

The  constitutionality  of  a  statute  will  not  be 
determined  where  the  party  attacking  It  has  no 
interest.— Id. 

{46  (Nev.)  Constitutional  qnestions.  not  nec- 
essary for  an  adjudication  of  the  rights  of  the 
parties,  will  not  be  determined. — State  v.  Neva- 
da Tax  Commission.  145  P.  906. 

§46  (Or.)  The  constitutionality  of  a  statute 
will  not  be  determined  .where  tne  qucation  ia 
purely  acadouic^McKinney  t.  Watson,  146- 


EO.  PCTTREBUnOW  OF  aOVBBN* 
MENTAI.  POWERS  AND 
FITNOTIONS. 

(A.)  ttadalaUve   Fowera    u«  ]Mecmtl«n 

Tbereof. 

S  50  (Or.)  Const,  art.  4,  §  1,  as  amended,  does 
not  lessen  the  power  of  the  Legislature,  but  the 
people  have  legislative  power  as  conferred 
article  11.  |  1,  and  article  4,  |  la.— Kalich 
Knapp,  145  p.  22. 

8  61  (Mont.)  Corrupt  Practices  Act  1912,  | 
49,  held  a  legislative  delegation  of  power  to  the 
judiciary.— State  v.  District  Court  of  the  Fonr- 
teenth  Judicial  District  in  and  for  Broadwater 
County,  145  P.  721. 

V.  PEBSONAI.   OlVn.    AND  POLITI- 
OAI.  RIGHTS. 

183  (C^LApp.)  St.  ion,  pp.  1268,  1269.  fix- 
ing the  time  for  payment  of  wues  by  employ- 
ers under  penalty  of  a  fine,  u  contrary  to 
Const  art.  1,  1 15,  forbidding  imprisonment  for 
debt  in  ctvll  actions. — Ex  parte  Crane,  145  P. 
733. 

VL  VESTED  RIGBET8. 

I  107  (Kan.)  The  Legislature  may  shorten  the 
statutory  limitation  period  within  which  an 
existing  cause  of  action  will  be  barred,  provided 
a  reasonable  time  be  given  for  commence mept 
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«t  ftn  action  before  tbe  tmr  takea  effect— Mtl- 
bonnie  t.  KeUey,  145  P.  816. 

XX.  PRIVILEGES  OB  UOIUNITIES, 
AND  CLASS  LEGISLATION. 

I  206  (Wnsfa.)  Even  in  case  of  a  half-breed 
who  is  a  citizen,  Sees.  Laws  1909,  p.  537,  pro- 
hibitioK  the  giving  of  liquor  to  one  more  then 
one-eigntii  Indian,  abridges  no  privileKe  or  im- 
munity of  citizens,  contrary  to  U.  S,  Const. 
Amend.  14.— State  v.  Kenney,  145  P.  450. 

{208  (Arix.)  The  Balk  Sales  Act  la  not 
le^alation.— Nolte  t.  Winatanley,  145  P. 

XL  DUE  PBOOESS  OF  LAW. 

1275  (Kan.)  Laws  1911  c.  222  enacted  for 
the  promotion  of  health  ot  coal  mine  employ^, 
held  not  violative  of  the  due  process  of  law 

Erovision  of  Const  U.  S.  Amend.  14.— State  v. 
:ea9er.  14d  P.  8SS.  . 

1 290  (Wash.)  Owners  of  property  soaght  to 
be  assessed  for  land  acquired  to  extend  a  street 
held  not  deprived  of  property  without  due  pro- 
cess of  lew  because  they  were  not  made  parties 
to  the  condemnation  branch  of  the  proceeding. 
—In  re  Pine  Street  AsBesament  in  City  of 
WaUa  Walla,  145  P.  179. 

(309  (Wash.)  A  decree  of  distribution,  (en- 
tered upon  notice  of  pnblication  according  to 
Bern.  A  BoL  Code,  f  1499,  relating  to  an  execu- 
tor's sale  and  to  distribntion,  la  based  on  due 
pzDcen  of  law.— Bayer     Bayer,  145  P.  4S8. 

CONSTRUCTION. 

See  Assignmenta  for  Benefit  of  Creditors; 
Bills  and  Notes,  J8  122-125;  Chattel  Mort- 
gages, §f  laS-lhS;  Contracts,  S|  143-235; 
GovenaQts,  Sfi  51-77;  Deeds.  Ifi  93-150; 
Guaranty,  8  46:  Insurance,  4  146;  Mort- 
gages, 9  lEf9;  Principal  and  Surety,  %  98; 
Release,  Si  29-68;  Safes,  ff  61.  81 ;  Sttatutes, 
H  174-267;  Trial,  8  290. 

CONTEMPT. 

See  CourtB.  |  62. 


IL  POWER  TO  PUNISH.  AND  PBO- 
OEEDINCW  THEBEFOB. 

{ 43  (Cal.)  One  acquiring  the  property  of  a 

{ilaintiff  who  had  obtained  a  judgment  establish- 
Qg  water  rights  with  a  penwtual  injunction 
may  initiate  contempt  proceedings  for  a  Tlola- 
tlon  q/1  the  injunction. — Gale  v.  Tuolumne  Coun- 
ty Water  Co.,  145  P.  532, 

{66  (Cal.)  Under  Code  Civ.  Proc.  %  1222,  a 
judgment  adjudging  one  guilty  of  contempt  is 
not  reviewable  by  appeal,  though  the  court  had 
no  jurisdiction. — Gale  v.  Tuolumne  County  Wa- 
ter Co..  145  P.  532. 

A  contempt  proceeding  based  on  a  violatioD 
of  an  injunction  granted  in  a  suit  In  equity  is 
not  a  case  in  eauity.  within  Const,  art  6,  |  4^ 
and  no  appeal  lies  to  the  Supreme  Court — Id. 

Code  Civ.  Proc.  |  903.  authorizing  apipeals 
from  a  special  order  after  final  judgment  '  is 
controlled  by  section  1222,  and  an  appeal  from 
a  judt;ment  of  contempt  does  not  He.— Id. 

Code  Civ.  Proc.  S  1222,  makes  no  distinction 
between  direct  and  constructive  contempts  as 
to  the  right  of  appeal.— Id. 

Code  Civ.  Proc.  9  1222,  construed  as  denying 
the  right  v£  appeal  in  cases  of  constructive  con- 
tempt, is  not  unconstitutional.— Id.. 

A  judgment  adjudging  one  guilty  of  contempt 
for  diverting  waters  in  violation  of  an  injunc- 
tion granted  in  a  suit  dctermininz  title  to  the 
waters  diverted,  held  not  appealable  as  deter- 
mining title  to  the  waters. — Id. 

8  66  (N.M.)  Under  Laws  1907,  c  57,  8  47, 
held,  that  no  appeal  will  lie  from  a  jud^rment  of 
the  district  court  committing  a  person  to  jail 


for  erbalnal  omtempf.— State  t.  Chacon,  146  P. 
125. 

8  66  (Or.)  Whether  a  sentence  for  contempt 
exceeds  the  limita  fixed  by  statute,  determinable 
from  an  examination  of  the  judgment  as  ex- 
emplified in  the  record,  may  be  submitted  on 
appeal  without  a  bill  of  exceptions. — State  v. 
ffider,  145  P.  1056. 

Where  rwpondent  deems  the  abstract  imper- 
fect, or  unfair,  be  should  file  an  additional  ab- 
stract, as  prescribed  by  Supreme  Court  rule  7 
(5«  Or.  616,  117  Pac.  x.)-Id. 

That  assignments  of  error  in  the  abstract  on 
appeal  fall  short  of  technical  accuracy  does  not 
require  a  dismiasal  of  the  appeal,  since  such 
assigiiments  are  not  nteessary  to  a  transfer 
of  tbe  cause.— Id. 

Defcatdant  attempting  in  good  faith  to  com- 
ply with  Laws  1913.  p.  653^  making  the  original 
pleadings,  etc..  a  part  of  the  transcript,  may  be 
permitted  to  supply  a  certificate,  meeting  ob- 
^ti^that  Oiey  were  not  properly  authenticat 

CONTESTr 

See  BtocUou,  SI  271-80& 

CONTRACTS. 

See  Action.  88  25,  38;  Alteration  of  Instru- 
ments; Attorney  and  Client;  Bailment; 
Bills  and  Notes ;  Bonds ;  Breach  of  Mar- 
riage Promise ;  Bridges,  |  20 ;  Brokers,  88 
13-^;  Cancellatioo  of  Instruments;  Car- 
riers, 88  218-230,  203-408;  Chattel  Mort- 
gages; Compositions  with  Creditors;  Com- 
promise and  Settlement ;  Corporations,  88  99, 
466;  Covenants;  Damages,  88  124,  222; 
Deeds :  Evidence,  {g  121,  397-^ ;  Frauds, 
Statute  of;  Guaranty;  Husband  and  Wife, 
88  15,  33;  Indemnity;  Injunction.  8  02;  In- 
surance ;  Judgment,  §  589 ;  Mechanics'  Liens ; 
Mortgages ;  MunictiMl  Corporations,  88  345- 
374,  864 :  Names,  9  10 ;  Novation ;  Prin- 
cipal and  Agent,  89  21  23,  87,  145,  146; 
Principal  and  Surety,  8  69  ;  Kelease ;  Sales ; 
Specific  Performance ;  Stipulations ;  Sabro- 
lation;  Subscriptions,  8  18;  Vendor  and 
Purchaser. 


X.  BEQinSXTES  AJfD  TAUDITT. 
(C)  FOFinal  Reqwlaltes. 

1 45  (Wash.)  Tbe  presumption  of  delivery 
an  sing  from  possesion  of  an  instrument  Is  less 
strong  when  applied  to  an  executory  contract 
than  when  applied  to  a  deed. — Brown  Bros. 
Lumber  Co.  v.  Preston  Mill  Co..  145  P.  964. 

(D)  OomaldeVKtlon. 

8  50  (N.M.)  Tbe  consideration  is  a  matter  of 
agreement  upon  which  the  minds  of  the  cuQtract- 
ing  parties  must  meet.-~Gros8,  Kelly  &  Co.  v. 
Bibo,  145  P.  480. 

(B)  Talldltr  of  Assent. 

8  98  (N.M.)  A  transaction  capable  of  being 
rescinded  for  fraud  is  good  undl  rescinded.— 
Gross,  Kelly  ft  Co.  t.  Bibo,  145  P.  480. 

(P)  LcKBlItr  of  Object  and  of  Coaaldera- 
ttoa. 

8  116  m.M.)  A  naked  agreement  not  to  en- 
gage in  business  In  competition  with  another  la 
void  as  against  public  policy. — Gross.  KeUy  ft 

Co.  V.  Bibo,  145  P.  4S0. 

Where  a  contract  in  restraint  of  trade  is  sub- 
sidiary to  the  sale  of  a  business,  and  the  restraint 
is  necessary  to  protect  tbe  good  will  sold,  the 
contract  is  valid.— Id. 

9  117  (Colo.App.)  Provision  in  a  salesman's 
contract  that  he  would  not  during  contract  or 
within  a  year  thereafter  engage  in  the  business 
of  selling  teas  "or  other  mercnandise"  htld  nol 
invalid  as  in  restraint  of  trade.— Jewel  Tea  Co. 
V.  Wfltkins,  145  P.  719. 
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Cmtruta  146  PACIEIO 

n,  0ON8TB1T0TIOH  MXD  OPEBA- 
TIOH. 

(A)  GenerM  Bnlca  of  OmiBtrootloB. 

8  143  (ColcApp.)  A  cODtract  most  be  con- 
strued as  a  whole.— Jewel  Tea  Go.  t.  WatUns, 
145  P.  719. 

S  147  (Colo.App.)  The  coart  may  put  itself 
in  the  place  of  the  parties  to  a  contract,  and 
consider  what  they  intended  by  its  terms,  which 
intention,  when  manifest,  will  control.— Jewel 
Tea  Co.  v.  Watltins,  146  P.  719. 

S  147  (Or.)  The  court  should  construe  a  con- 
tract with  regard  to  the  intent  of  the  parties  as 
expressed  in  the  words  used. — City  Messenger  & 
Ddivery  Co.  t.  Postai  Telegraph  Co.,  lls  P. 
6B7. 

%  1 53  (Colo.App.)  Courts  should  effectuate  and 
not  destroy  contractB,  by  giving  them  an  equi- 
table interpretation.— Jewel  Tea  Co.  t.  Watkms, 
145  P.  719. 

8  156  (Colo.App.)  Provision  in  contract  of  em- 
ployment forbidding  soliciting  orders  for  speci- 
fied goods  "or  other  merchandise"  held  restricted 
to  goodb  similar  to  those  specifically  described. 
—Jewel  Tea  Co.  v.  Watkioa.  146  P.  719. 

S  (64  (OkL)  Where  a  contract  makes  the 
conditions  of  another  contract  a  part  of  It*  the 
two  will  be  construed  together.— ^tna  life  Ins. 
Co.  V.  Bradford,  145  P.  316. 

S  169  (Colo.App.)  The  circumstances  sur- 
rounding the  making  of  a  contract  may  properly 
be  resorted  to  in  determining  its  meaning.— 
Jewel  Tea  Co.  t.  Watkins.  145  P.  719. 

S  176  (Or.)  Where  it  was  practically  undla- 
puted  that  a  written  contract  had  been  modified 
by  a  sabseqaent  oral  agreement,  the  construction 
of  the  contract  as  modified  was  a  question  for 
the  coart.— City'  Mcssoiger  &  Delivery  C<o. 
Postal  TeUgraph  Co..  146  P.  657. 

(B)  PKl^lCM. 

1 187  (CaLApp.)  An  agent's  contract  bind- 
ing bis  principal  to  pay  a  debt  due  plaintiff 
held  a  contract  made  "expressly  for  the  bene- 
fit" of  plaintiff,  within  Civ.  Code.  |  1669.— 
Montgomery  v.  Dom,  145  P.  148. 

(F)  ConspenMtton. 

§228  (Or.)  Under  a  written  contract  for  the 
delivery  of  telegrams  by  a  messenger  company 
as  modified,  held  that  the  telegraph  company 
must  pay  for  deliveries  outside  the  free  delivery 
limits.— City  Messenger  &  Delivery  Co.  T. 
Postal  Telegraph  Co.,  146  P.  657. 

{231  (Wash.)  The  provision  of  a  building 
contract  for  retention  of  the  final  20  per  cent 
payment,  till  claim  of  a  third  person  was  releas- 
ed or  ontlawed.  held  to  apply,  though  the 
amount  retained  Is  for  extras. — Mondioli  & 
Stewart  v.  American  Bldg.  Co.,  145  P.  577. 

f  239  (Cal.)  A  contract  to  convey  "fifty  thou- 
sand dollars"  in  bonds  htM  a  promise  to  pay 
money  with  an  option  to  pay  in  bonds,  and 
recovery  could  be  had,  without  alleging  or  prov- 
ing the  value  ot  the  bonds.— Beckwith  v.  Shel- 
don, 146  P.  97. 

m.  MODIFIOATIOK  AlTD  MEBOEB. 

8  237  (Wash.)  Modification  of  contract,  by 
agreement  to  pay  more,  on  claim  of  fraudulent 
representations  as  to  amount  of  work,  and  de- 
mand for  arrangement  for  the  excess,  held  to 
have  a  con^eration^Zindorf  t.  Tillotson,  145 
P.  687. 

$238  (Or.)  A  party  to  a  written  contract, 
who  orally  agrees  to  pay  the  expense  made  nec- 
essary by  changed  conditions,  cannot  repudiate 
his  agreement  and  rely  upon  the  written  con- 
tract.—City  Messenger  &  Delivery  Co.  v.  Postal 
Telegraph  Co.,  146  P.  657. 

I  244  (Wash.)  Conversation  after  controversy 
as  to  fraudulent  representations  as  to  amount 
of  work  Add  to  ereat*  a  new  contract  to  pay  a 
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reasonable  price  tm  ib»  •zeeRS.— Zlndorf  t.  Hi- 

lotBon,  145  P.  687. 

8246  (Or.)  Where  a  contract  Is  changed  in 
manjr  particnlarsj  with  the  acquiescence  of  the 
parties,  the  original  contract  is  abrogated  to 
that  extent— Hayden  t.  Gitr  of  Aatoiia,  146 
P.  1072. 

IT.  BE80I8SIOK   ANS  ABAHDOH- 

MENT. 

8  270  (Cel.)  A  party  having  the  right  to  re- 
scind a  contract  by  reason  of  the  breach  by 
the  other  party  must  exercise  such  right  wiui 
reasonable  promptness,  and,  if  with  knowledge 
of  the  fact  he  continaes  to  accept  payments 
due  under  the  contract,  the  r^ht  to  rescind  is 
barred.— In  re  Warner's  Estate,  146  P.  604. 

8  274  (N  Jf.)  A  contract  rescinded  (or  frand 
is  rescinded  as  of  the  date  of  an  uneqnivoeaL 
declaration  of  rescission  followed  br  a  prompt 
application  to  the  court— 4ihoH.  S^uly  4  Co.  t. 
Bibo,  146  P.  4S0. 

V.  PEBFORXAirCE  OB  BBEACH. 

1 284  (Or.)  Tbe  engineer  in  charge  of  an  im- 
provement for  a  water  reservoir  held  not  enti- 
tled to  delay  the  work,  or  to  so  change  the 
specifications  as  to  require  the  doing  of  400  per 
cent,  or  500  per  cent  more  work.— Hayden  v. 
City  of  Astoria,  145  P.  1072. 

VI.  AOTIOMS  FOB  BREACH. 

8  324  (Wyo.)  On  breach  of  a  contract  the  par. 
ty  without  fault  may  dect  to  sue  for  damages 
or  to  recover  back  what  he  baa  paid. — B^ncis  v. 

Brown.  145  P.  750. 

S  349  (Wash.)  In  an  action  on  a  contract  for 
work,  where  the  testimony  is  confiicting  as  to 
the.  price,  evidence  of  the  value  of  the  work  at 
the  time  of  the  making  of  the  contract  is  ad- 
missible to  show  agreed  price.— Pettet  v.  Johsr 
Bton,  145  P.  985. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  §9  67,  82. 

CONVERSION. 

See  Trover  and  Conversion. 

CONVEYANCES. 

See  AsB^punents ;  Deeds ;  Fraudulent  Ctmvey- 
ances. 

CORPORATIONS. 

See  Appeal  and  Error,  fi  80;  Banks  and  Bank- 
ing ;  Bills  and  Notes,  fi  123 ;  Oanriers ;  Com- 
merce, U  40,  46,  69;  Covenants,  I  61:  Emi- 
nent Domain,  {  47 ;  Estoppel,  {S  83;  Ex- 
ecution, §  35;  Insurance;  Municipal  Corpo- 
rations ;  Parties,  S  48 ;  Prohibition,  |  3 ; 
Bailroads;  Religious  Societies;  Street  Rail- 
roads ;  Taxation,  §  362:  Telwcrapbs  and  Tele- 
phones; Waters  and  Water  Coursca,  H  18&- 


IV.  OAPITAI.,  STOCK.  AMD  DIVI- 
SENDS. 

(A)  Mature   Mid   Amonnt   ot  Capital  »■* 
Sbares. 

1 60  (Colo.)  The  unissued  stock  of  a  coipota- 
tion  forms  its  capital  at  iiar,  and  file  corpora- 
tion alone  may  dispose  of  it  according  to  law.— 
Bivens  v.  H^.  146  P.  694. 

C65  (ColcApp.)  Mills'  Ann.  St  |  903,  ap- 
plies to  the  interest  which  a  stockholder  has  in 
the  assets  of  a  corporation  and  not  to  the  cer- 
tificates, which  are  but  evidence  of  the  interest 
—Ellis  V.  Gibbons,  145  P.  285. 

S  66  (Wash.)  Where  a  corporation's  assets 
exceed  its  debts  and  capital,  the  excess  may  be 
used  by  stockholders  to  pay  fw  an  increased 
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capital  stock.— Nortimn  Bank  &  Tmst  Co.  t. 
Day,  145  P.  182. 

An  increase  of  corporation's  capital  stock 
Mi  to  have  been  issued  in  good  faith  and  fallj 
paid  by  then  existing  surplos  of  assets.— Id. 

(H)  SnbaerlptlOM  to  Btoelc 

1 72  (Colo.)  Treasory  stock  of  a  corporation 
is  not  stock  to  be  held  by  the  corporation  aa  un- 
subscribed for  and  anissoed^BiTens  v.  Hull. 
146  P.  694. 

§76  (Wasb.)  One  stening  corporate  stock 
subscription  list  held  estopped  to  deny  the  au- 
thority of  the  promoter  to  fill  in  the  blank 
for  the  amount  of  the  subscription. — Siivain  v. 
Benson,  145  P.  ITS. 

One  who  neither  signed  a  corpora^  stock 
subscription  list  nor  autliorized  any  one  to  sign 
his  name  thereto  is  not  liable  ms  a  subscriber. 
-Id. 

(O)  lasae  of  CorUfleatea. 

S  09  (Colo.)  A  contract  to  issue  to  ptalntiff 
$50,000  of  the  stock  of  a  corporation  for  his 
Mrrices  In  seUing  $33,333  par  ralne  of  the 
stock  for  $6,000  held  invalid^BiTans  n  Hull, 
146  P.  694; 

(D}  Transfer  of  Shares. 

1 1 16  (GaLApp.)  Indorsement  on  certificate 
construed  as  a  requirement  that  before  the 
stock  was  transferred  upon  books  the  officers 
should  be  able  to  certify  tnat  the  stock  bad  been 
fully  paid  for  by  tbe  payment  of  the  note. — 
Berron  v.  Oear.  145  P.  731. 

§  123  (Colo.App.)  Where  stock  was  trans- 
ferred as  a  pledge,  though  absolute  in  form,  a 
decree  so  declaring  establishes  the  rights  of  tbe 
parties  under  the  facts^BUis  t.  Gibbons,  146 
P.  285. 

(B)  Interest,  Dividends,  and  Hew  Steele. 

^  152  (Wash.)  Dividends  can  be  declared  and 
paid  only  out  ox  profits  or  surplus  net  earnings. 
—Northern  Bank  ft  OVust  Co.  v.  Day,  146  P. 

182. 

$153  (Wash.)  Where  stockholders  act  in 
good  faith  without  fraud  In  valuing  a  corpo- 
ration's assets  .to  pay  stodt  subscriptions  or 
dividends,  no  creditor  can  snccessfully  com- 
plain.—Noitbem  Bank  &  Trust  Go.  t.  Day,  145 
P.  182. 

V.  MEMBERS  AND  STOCKHOLDERS. 

(A)  Rlvbts  and  Liabilities  ae  to  Corpora- 
tion. 

{  fSI  (Wash.)  A  stockholder  held  entitled,  un- 
der a  by-law  of  the  company,  to  inspect  its 
books  to  secure  information  for  a  rival  corpora* 
tion.— State  v.  Bucklin,  145  P.  68. 

(D)  IitaMUtr  for  Corporate  Defets  and 
Aeta. 

{253  (Wash.)  Where  no  appeal  was  taken 
from  a  judgment  establishing  claims  against  a 
corporadon  in  tbe  bands  of  a  receiver,  tbe 
claims  could  not  be  litigated  in  an  action  by 
tiie  receiver  against  stockholders  to  enforce 
assessments.— Sil vain  v.  Benson,  145  P.  175. 

g  262  (Wash.)  In  an  action  by  a  receiver  of 
a  corporation  to  enforce  the  assessments  of 
stockholders  to  pay  corporate  debts,  defenses 
of  no  valid  subscriptton  to  stock  or  defects  of 
organization  are  not  available.— SUvain  v.  Ben- 
son, 145  P.  175. 

Where  subscriptions  to  corporate  stock  were 
not  induced  by  fraudulent  representations,  that 
certificates  issued  were  surrendered  because  the 
full  amount  of  the  stock  was  not  subscribed 
did  not  relieve  the  stockholders  from  liability 
on  the  ground  of  fraud. — Id. 

{269  (Wash.)  Where  corporate  stock  sub- 
scription contracts  were  on  their  face  uncondi- 
tional, the  stockholders  coald  not  escape  lia- 


bility tor  assessments  to  pay  corporate  debts 
on  the  ground  that  the  subscriptions  were  con- 
ditional, without  proving  that  fact. — Silvain  v. 
Benson,  145  P.  175. 

VH.  CORPORATE  POWERS  AKD 
I.IABIIJTIES. 

CB)  Representation  ot  Corporation  by  Of- 
floors  and  Asenta. 

{410  (Nev.)  Where  an  agent  purchased  mer- 
chandise for  a  corporation,  the  liability  of  the 
corporation  held  unaffected  by  the  fact  that, 
after  service  of  summons  in  an  action  for  the 
price,  it  transferred  property  to  the  agent  to 
reimburse  him  for  the  merchandise  sold. — ^Mes- 
bitt  V.  Cherry  Creek  Irr.  Co..  145  P.  029. 

{ 425  (CaLSup.)  Corporation  Aeld  precluded 
from  denying  agent's  authority,  where  the  pei^ 
son  in  chaise  of  its  business  told  the  other  par< 
ty  to  a  contract  to  take  the  matter  up  with  the 
agent,  and  whatever  he  did  would  be  all  right. 
—Klamath  Lumber  Co.  t.  Co-operative  Land 
ft  Trust  Co.,  145  P.  159. 

{429  (Cal.App.)  The  public  generally  act  at 
their  peril  wiUi  one  purporting  to  represent  a 
corpMStion  without  evidence  at  his  being  an- 
thorized  by  its  governing  board.— State  Sav- 
ings &  Commercial  Bank  v.  Winchester,  146 
P.  171. 

{431  (Nev.)  Where  goods  furnished  by  a  sell- 
er were  furnished  for  the  use  of  a  corporation, 
it  was  liable,  though  tbe  purchase  was  made  hj 
its  undisclosed  agent— Nesbitt  v.  Cherry  Creek 
In.  Co.,  146  P.^9. 

fD)  Contracts  and  Indebtedncsa. 

{ 465  (Colo.AppJ  The  corporate  seal  on  a 
note  signed  by  the  corporation,  and  by  others  as 
"president"  and  "secretary,"  is  strong  circum- 
stantial evidence  that  the  note  was  a  corporate 
obligation  ezcludvely.— New  England  Blectrie 
Co.  V.  Shook,  146  P.  1002. 

(F)  Civil  AeUfMui. 

§  499  (Or.)  Under  the  express  provision  of  h, 
O.  L.  {  6708,  a  domestic  corporation,  which  hna 
failed  to  pay  the  license  tax,  cannot  maintaiii 
any  suit  within  the  state.— Klamath  Lumber  Co. 
V.  Bamber.  145  P.  650. 

{516  (Or.)  Under  L.  O.  L.  {  6709,  relating  to 
plea  of  domestic  corporation's  delinquency,  tbe 
mere  filing  of  an  answer  to  the  merits  would 
□ot  deprive  defendant  of  a  separate  plea  in 
abatement.— Klamatb  Lumber  Co.  v.  Bamber, 
145  P.  650. 

{521  (Kan.)  An  instruction  held  not  open 
to  the  construction  that  it  stated  that  tbe  mere 
acceptance  and  retention  of  benefits  of  a  pro- 
moter's contract  would  make  a  corporation  lia- 
ble.—DelRamo  V.  Middle  West  Portland  Cement 
Co.,  145  P.  823. 

vm.  ncsoi^vEifOT  and  receivers. 

8  557  (Cal.)  Under  Civ.  Code.  {  305,  provid- 
ing that  the  powers,  business,  and  property  of 
corporations  must  be  exercised  by  a  board  of 
not  less  than  three  directors,  courts  have  no  ju- 
risdiction to  appoint  a  receiver  of  the  entire 
assets  of  a  corporation,  in  an  action  for  tbe 
price  of  goods  sold  and  delivered.— Elliott  v. 
Superior  Court  of  San  Bernardino  County,  146 
P.  101. 

Consent  of  the  corporation  to  the  appointment 
of  a  receiver  of  the  entire  assets  of  the  corpora- 
tion, in  a  suit  for  price  of  goods  delivered, 
void  under  Civ.  Code,  fi  306,  does  Sot  validate 
the  appointment.-~Id. 

IX.  REINOORPORATION  AMD  BEOA- 
OAJTIZATION. 

{  579  (Kan.)  A  new  company  helA  liable  for 
debts  of  the  bondholders  while  running  the 
business.— Spadra-Clarksville  Goal  Go.  v.  Kan- 
sas Zinc  Co..  146  P.  671. 
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ZI.  DI8aOI.1TTXOH  AKO  FOBFETrmtE 
OF  FBAHOHISE. 

{613  (Or.)  Under  I*.  O.  L.  IS  6716-6719, 
providing  for  disBolotion  of  corporation  for  fail- 
ure to  report'  and  pa;  fees,  held,  that  filing  of 
list  and  proclamation  Jto  Governor  were  neces- 
sary to  dissolution.— Klamath  Lumber  Co.  v. 
Bamfaer,  145  P.  650. 

{618  (Or.)  Under  Ii.  O.  U  {  6690,  allowing 
contisuance  of  corporate  existence  after  dissolu- 
tion by  "forfeiture  or  other  cause"  by  Judgment 
of  a  court,  held,  that  either  forfeiture  or  other 
cause  or  both  must  be  the  result  of  a  judgment 
of  a  court— Klamath  Lumber  Co.  v.  Bambei, 
145  P.  650. 

XU.  FOBEION  COBPOBATIOMS^ 

i  642  (Okl.)  The  prosecution  of  an  action  for 
debt  by  a  foreign  corporation  in  a  state  court 
is  not  "transacting  business"  within  Bev.  Laws 
1010,  §§  1335-1341.^.  P.  Bledsoe  &  Son  t.  W. 
B,  Young  Supply  Co.,  145  P.  1125. 

§651  (Kan.)  Where  a  foreign  corporation, 
though  authorized  merely  to  operate  stock- 
yards, engages  in  business  as  a  common  carrier, 
it  will  be  ousted  on  proper  application.— State 
V.  Kansas  Ci^  Stock  Yards  Co.  of  Missouri, 
145  P.  831. 

{  6M  nCan.)  The  grant  to  a  foreign  corpora- 
tion of  the  right  to  operate  stockyards  held  not 
to  carry  with  it  the  privilege  of  engaging  in 
business  as  a  common  carrier. — State  v.  Kansas 
City  Stock  Yards  Co.  of  Missouri,  145  P.  831. 

S  665  (Wash.)  Superior  court  held  without 
jurisdiction  to  enjoin  acta  of  officers  of  a  for- 
eign corporation  at  itB  home  office  in  another 
state  in  relation  to  its  internal  affairs,  not- 
withstanding Laws  1011,  p.  288,  relatinic  to  the 
appointment  of  an  agent  in  the  state  for  pro- 
cess.—Tolbert  V.  Modem  Woodmen  ot  America, 
145  P.  183. 

CORRECTION. 

See  Trial,  {  400. 

CORRESPONDENCE 

See  Sales,  {  32. 

COSTS. 

See  Divorce,  |  288 ;  Executors  and  AdmlniBtra- 
tors,  {  456;  Principal  and  Sorely,  i  145; 
Quieting  Title,  {  54. 

CO-TENANCY. 

See  Tenancy  In  Common. 

COUNTIES. 

See  Banks  and  Banking,  1 15;  Bills  and  Notes, 
8  459;  Bridges,  8  20 ;  District  and  Prosecut- 
ing Attorneys;  Drains,  g  68;  Eminent  Do- 
main, I  2 ;  Registers  of  Deeds,  §  7 ;  Schools 
and  School  Districts,  |  65;  Statutes,  8  120; 
Stipulations,  {  17. 

a.  aOVEBNBCENT  AlTD  OFFIOEBS. 

(D)  omecn  And  Asenta. 

1 67  (N.M.)  A  verdict  6nding  a  county  of- 
ficer guilty  of  misconduct  warranting  his  re- 
moval under  Laws  1909,  c.  36.  wiU  be  set 
aside  when  not  supported  by  substantial  evi- 
dence—State v.  Chavez,  145  P.  250. 

m.  PBOPERTT,  CONTBAOVS,  AND 

I.IABILITIES. 

(O)  Conntr  ExpenMea  and  C1ia.ra;es  aad 
Statntory  Liabilities. 

8  131  (Okl.)  A  county  is  subject  to  no  lia- 
bility not  expressly  or  impliedly  imposed  by 
statute.— Welker  v.  Annett,  145  P.  411. 
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(D)  To  rta. 

§146  (Okl.)  A  county  held  not  liable  for 
consequential  damages  from  tortious  acts  ot 
county  commissioners  ta  connection  with  dip- 
ping cattle  as  required  by  Bev.  Laws,  {{  20-32. 
— Welker  v.  Annett,  145  P.  411. 

IV.  FISGAI.   MANAOEMEKT,  FUBUG 

DEBT,  SEOUBIXIEfl,  AMD 
TAXATION. 

8  163  (Nev.)  A  county,  having  had  the  money, 
is  estopped  to  deny  that  a  case  o£  necessity  au- 
thorising the  commissioners,  under  Act  March 
13,  1903  (Laws  1903,  c.  78)  §  6,  to  make  the 
loan,  did  not  exist— First  Nat.  Bank  of  San 
Francisco  v.  Nye  County,  145  P.  932. 

§  160  (Okl.)  Under  Comp.  Laws  1909,  S  8046, 
that  portion  of  the  expense  of  constructing  a 
drainage  ditch  which  is  apportioned  to  tbe  coun- 
ty under  section  3056,  for  drainage  of  highways 
and  corresponds  to  the  benefits,  must  be  paid 
by  the  county  from  general  tax  funds.— WiUtlns 

V.  Hillman,  145  P.  1111. 

$171  (Nev.)  County  commissioners  cannot 
issue  negotiable  notes,  unless  power  is  given  ex- 

gressly  or  liy  clear  implication. — First  Nat 
iank  of  San  Francisco  v.  Nye  County,  145  P. 
932. 

Act  March  18,  1903  (Laws  1903,  c.  78)  {§  6, 
7  (Rev.  Laws,  SI  8831,  3832),  empowering  coun- 
ty commisfdoners  to  nwka  neceasaiy  temporary 
loaiiH,  gi\<-H  no  implied  power  to  execute  ne- 
gotiable notes. — Id. 

Giving  notes  for  temporary  loans  by  conn^ 
commissioners  under  Act  March  13,  1903  (Laws 
IMOri.  c.  78)  §g  6,  7  fRev,  Laws,  3831,  3832), 
hi  hi  not  "strictly  npocssnrv"  within  Act  Mar<^ 
8,  ISOG  (Laws  lS(j4  GZ.  80)  S  8,  subd.  13, 
defining  powers  of  commis5tioners. — Id. 

County  commissioners  having  no  power  to 
issue  negotiable  notes,  notes  issued  by  them  vriU 
be  regarded  as  nonnegotiable.— Id. 

VX  ACTIONS. 

8  213  (Nev.)  The  orders  of  county  commis- 
sioners authorizing  issuance  of  notes,  and  their 
subsequent  issuance,  constitute  tibem  approved 
liquidated  demands  against  the  county,  which 
need  not  be  presented  to  the  board  for  allow- 
ance before  action  thereon.— First  Nat  Bank 
of  San  Francisco  v.  Nye  Coonty.  145  P.  932. 

COURTS. 

See  Appeal  and  Error,  I  417;  AppeaFanee; 

Certiorari,  i  28;  Constitutional  Law,  I  61; 
Contempt;  Corporations,  SS  ^7,  665;  Crimi- 
nal Law,  §  201;  Divorce,  §  182;  Ekjuity.  H 
42-65;  Executors  and  Administrators,  8  3lS; 
Forcible  Entry  and  Detainer,  8  47 ;  Judges ; 
Judgment,  S§  298,  3S6;  Justices  of  the  Peace: 
Perjury,  §i  5,  6;  Proliibltion ;  Bemoval  of 
Causes;   Wilis,  8  257. 

n.  ESTABI.ISHHENT.  ORGANIZA- 
TION,  AND  PBOCEDTJRE  IN 
OENEBAI.. 

(AJ  Oreattom  and  Constitution,  and  Covrt 
Officers. 

f  52  (Cal.)  Under  Const  art  22,  8  3,  a  vic^a- 
tion  of  a  perpetual  injunction  granted  in  1870 
by  the  district  court  is  coutempt  of  the  superior 
court.— Gate  v.  Tuolumne  County  Water  Co., 
145  P.  632. 

(D)  Rales   of  Decision,  Ad]  nd  lent  Ions, 
Opinions,  and  Records. 

891  (CaLApp.)  A  decision  of  the  Supreme 
Court  on  the  few  of  the  road  is  conclusive  on 
a  District  Court  of  Appeal,  where  the  facts  in 
the  two  cases  are  almost  exactly  identical. — 
Areus  v.  United  Bailroads  of  San  Francisco, 
145  P.  163. 

8  97  (Cal.)  The  state  Supreme  Court  is  not 
bound  by  decisions  of  the  federal  Supreme  Court, 
except  in  cases  where  the  judgment  miglit  be 
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reviewed  ai  arMnc  nnder  tiie  Goiutitati<ni  and 
laws  ot  the  UDited  States.— Blliott  t.  Superior 
Coort  of  San  Bernardino  Countr.  149  P.  101. 

{  97  (Cal.)  A  state  court  In  deciding  a  federal 
gueatioa  must  conform  to  the  latest  decision  Of 
tne  federal  Supreme  Court  tbereon.— Albert  Pick 
&  Co.  V.  Jordan,  146  P.  G06;  Melville  Oark 
Piano  Ck>.  v.  Same,  Id.  S16. 

i  97  (Wash.)  The  state  Supreme  Court  most 
follow  the  decision  of  the  federal  Supreme  Court 
construing  a  federal  statute.— Lauer  t.  Northern 
Pac  Ry.  Co.,  146  P,  606. 

{1(6  (Okl.Cr.App.)  The  trial  court  can  cor- 
rect errors  in  the  records  hy  proper  proceedings 
and  nunc  pro  tunc  orders,  but  connsel  cannot  do 
eo  by  filing  affidavits  or  indueins  the  cleric  to 
include  matters  not  part  of  the  transcript— 
Jenkins  v.  Sute.  145  P.  600. 

y.  COURTS  OF  PROBATB  JtJBXSDXO- 

TION. 

8  200  (Wash.)  A  superior  court  sitting  in  pro- 
bate may  settle  issues  and  try  a  case  an  any 
other  civil  cause.— Bayer  v.  Bayer,  145  P,  433. 

1 202  (Or.l  L.  O.  L.  i  1185,  makes  proceed- 
ings in  probate  a  suit  in  equity.— In  re  Web- 
Bter*B  Baute,  145  P.  1068. 

VI.  OOUBTB  OF  APPEXXATB  JURIS- 
DICTION. 

(A)  Groandi  of  JnriadlctloB  In  Oeaev«l. 

C203  (N.M.)  Const,  art.  6,  {  2.  defines  "ap- 
pellate jurisdiction,"  but  does  not  grant  a  liti- 
gant a  rifibt  of  appeal  to  the  Supreme  Cotirt — 
State  T.  Chacon,  145  P.  125. 

The  appellate  jurisdiction  conferred  on  the 
Supreme  Court  hy  Const  art  6,  {  2,  can  only 
be  invoked  under  a  statnte  or  constitutional 
provision. — Id. 

S206  (N.M.)  Where,  after  judgment  on  a  sub- 
scription was  affirmed,  the  enterprise  was  aban- 
doned, the  judgment  debtor  was  entitled  to  re- 
lief in  the  Supreme  Court.— Turknett  v.  West- 
ern College  of  Kew  Mexico  Conference  of  Meth- 
odist Episcopal  Church,  South,  145  P.  138. 

§  207  (Kan.)  The  jurisdiction  in  mandamus 
conferred  on  the  Supreme  Court  by  Const,  art 
3,  I  3,  may  be  exercised  to  control  the  action 
of  inferior  courts.— Bishop  t.  Fischer,  145  P. 

VZIX.  COHOmtRENT  AICD  OOKFUOT- 
UrO  JURISDIOTIOH,  AMD 
COMITY. 

(A)  C:<mrt>  of  Sam*  StatAp  «A  Tmut«* 

of  Cawwa. 

S488  (CoIo.App.)  Under  Laws  1911.  p.  268, 
S  5,  a  writ  of  error  having  been  transferred  to 
the  Court  of  Appeals,  that  court,  except  In  sped- 
fied  instances,  has  no  jurisdiction  to  grant  a 
petition  to  remand  not  filed  within  30  days  after 
notice.— Curry  t.  Equitable  Surety  Co^  146  P. 
63. 

(B)  State  Oonvta  and  United  States  Ooart*. 

{489  (Nev.)  One  contracting  with  a  nOIroad 
company  for  an  interstate  special  train  may  sue 
the  company  In  a  state  court  for  breach  of  the 
Gontraet— Barms  T.  NeTada-Califomia-Oregon 
By.,  145  P.  S26. 

COVENANTS, 
n.  ooMBTRnoTioir  and  ofeba- 

TIOH. 

<C)  Covenants  as  to  Use  of  Real  Proverty* 

S  5 1  (Or.)  A  corporation,  having  opened  a  city 
addition  and  sold  lots  subject  to  building  re- 
strictions, held  not  entitled  to  change  the  plan 
or  scheme  of  residence  by  selling  a  lot  free  from 
the  reotrlction.— Duester  v.  Alvin,  145  I'-  660. 


(D^  CwreaantB  Rannlac  fvitk  the  Land. 

S  53  (Or.)  Covenants  relating  to  a  subject- 
matter  not  in  esse  are  Deisonal,  and  do  not  run 
with  the  land  so  as  to  bind  assignees,  unless  ex- 
pressly named  in  the  deed.— Duester  t.  Alvin, 

145  P.  660. 

S  69  (Or.)  A  purchaser  of  real  property  sub* 
ject  to  building  restrictions  with  knowledge 
thereof  held  bound  thereby.- Duester  v.  Alvin, 

146  P.  660. 

i  77  (Or.)  Where  defendant  purchased  city 
property  with  knowledge  of  building  restric- 
tions, owners  of  other  property  in  the  district 
bought  from  the  same  grantor  kM  entitled  to 
sue  to  enforce  the  xestricti<ms.— Duester  t.  Al- 
vin, X46  P.  660. 

CREDIBILITY. 

See  Witnsasea,  »  81T-«96. 

CREDITORS. 

See  Asslfnments  Cor  Benefit  of  Oredttors; 
Bankraptcy ;  Sobiofnition. 

CRIMINAL  LAW. 

See  Adultery;  Arrest;  Bail;  Burglary;  Dis- 
trict and  Prosecuting  Attorneys;  Embezzle- 
ment;   False  Pretenses;    Gaming;  Grand 
Jury;  Homicide;  Indictment  and  Informa- 
tion; Intoxicating  Liqaon,  II  201-289;  Lar- 
ceny; Lewdness;  Municipal  Corporations,  | 
<>42 ;    Pardon ;    Perjury ;    Prisons ;  Rape 
Receiving  Stolen  Goods;  Bobbery;  Sodomy 
Threats;  Waters  and  Water  Courses,  i  196 
Witnesses. 

▼n.  FORMER  JEOPARDY. 

§201  (Wash.)  It  is  not  a  bar  to  a  prosecution 
under  Sesa.  Laws  1909,  p.  637,  for  giving  liq- 
uor to  an  Indian,  that  defendant  has  been  ae- 
qaitted  on  a  like  charge  in  the  federal  court- 
State  T.  Kenney,  146  P.  4B0. 

Vm.  PREUmNART  GOBCPUUNT,  AF- 
FIDAVIT, WARRANT,  EXAMI. 
NATION,  GOBOUTICENT,  AND 
SUIOLART  TRIAI.. 

S  225  (Aril.)  Tbe  order  of  a  justice  holding 
accused  to  answer  the  charEe  after  waiver  <n 
preliminary  examination  held  sufficient  oompli- 
aoce  with  Pen.  Code  1913,  }  893.— Vincent  v. 
State,  14B  P.  241. 

tX.  ARRAIONMBNT  AND  FXAAS,  AND 
NOZXE  PROSEQUI  OR  DISOON- 
TINUANCE. 

f  260  (Colo.)  Objections  that  a  justice  set  a 
prosecution  for  cruelty  to  antmau  more  than 
10  days  off  and  issued  the  warrant  before  tbe 
complaint  was  Sled  were  of  form  and  procedure 
only  which  were  waived  by  defendant's  appeal 
to  the  county  court — McCaosland  ▼>  Peoplsk 
145  P.  OSu. 

1 262  (N.AL)  Failure  to  formally  arraign  a 
defendant  is  not  fatal,  where  he  was  present 
with  counsel  and  testified  at  his  trkl,  and  did 
not  object  to  want  of  arrai^ment— State  T. 
Klasner,  145  P.  679. 

S  274  (Okl.Cr.App.)  The  court  may  allow  ac- 
cused to  withdraw  a  plea  of  guilty  to  file  a  plea 
to  the  jurisdiction  or  a  demurrer.— Jenkins  v. 
State,  146  P.  600. 

On  withdrawal  of  a  plea  of  guilty,  defendant 
is  entitled  to  such  time  in  whini  to  plead  anew 
as  may  seem  Just.— Id. 

X.  EVIDENCE. 

(A)  Jndielal    Notice,    Preiianiptlona,  and 
Bnrden  of  Proof. 

8  304  (Cal.App^  The  court  cannot  take  judi- 
cial knowledge  of  the  sex  of  a  person  on  whom 
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a  crime  Is  allied  to  have  been  committed  from 
the  name  alone.— People  t.  Allison,  146  P.  639. 

1 31 1  (Cal.)  The  presumption  of  sanity  is 
equivalent  to  proofj  and,  until  the  contrary  is 
shown,  the  prosecution  has,  by  the  presumption, 
proved  the  sanity  of  accused. — People  t.  Har- 
ris, 148  P.  520. 

<  31 1  (Cal.)  The  jury  may  not  safely  infer  the 
existence  of  an  irresistible  influence  controlling 
accused  solely  from  lack  of  apparent  motive  for 
the  commisaion  of  the  crime  charged. — People 
V.  Bundy,  145  P.  537. 

5  331  (Cal.)  Accused  relying  on  insanity  must 
show  that  he  was  so  deranged  mentally  when 
committing  the  act  that  he  was  not  conscious 
of  its  wrongful  nature,  and  did  not  know  that 
it  was  criminal.— People  t.  Bundy,  145  P.  537. 

(B)  Faeta  !■  Issue  ud  Relevant  to  Is- 
sneM,  a.nd  R«a  Geatee. 

t339  (CaLApp.)  Where  a  sheriff  testified  to 
ing  accused  and  his  codefendant  to  a  store  tor 
identification,  attempt  to  show  on  cross-exam- 
ination that  they  were  not  identified  there  was 
properly  refused.— People  t.  Malonc^  145  P. 
660. 

S  842  (Ob1.App,)  In  a  crimiaal  action,  motive 
may  be  shown  when  there  is  any  doubt  aa  to 
the  identity  of  the  perpetrator  of  the  crime.— 
People  V.  Simons.  145  P.  145. 

{  345  <Cal.App.>  Where  the  state  claimed  that 
a  burglary  was  cfonmitted  by  defendant  and 
evidence  that  a  witness  saw  them  together  at 
an  hotel  on  the  afternoon  of  the  daj  the  bnr- 
riary  was  committed  was  admissible.— People  t. 
Warner,  145  P.  545. 

S35I  (N.M.)  Testimony  that  accused  had  at- 
tempted to  bribe  witnesses  held  properly  ad- 
mitted.—State  V.  Ancheta,  145  P.  1086. 

g  359  (CaLApp.)  That  a  sberife  on  hearing  of 
the  crime  entertained  a  suspicion  that  it  was 
committed  by  another  than  defendant  was  ir- 
relevant.—People  V.  Malone,  145  P.  550. 

{361  (Wash.)  Where  the  state  showed  that 
accused  bad  previously  made  defamatory  state- 
menta  in  a  spirit  of  malice  and  ill  will  toward 
the  prosecuting  witness,  accused  should  be  giv- 
en an  opportunityto  deny  or  explain  the  state- 
ments.— State  v.  Wilson,  145  P.  455. 

{368  (Idaho)  Testimony  of  a  witness  that 
she  had  intercourse  with  defendant  not  more 
than  15  minutes  after  he  had  iuterconrse  with 
prosecutrix  held  admissible  as  part  of  the  res 
geBtK.-State  v.  Drisklll,  146  P.  1096. 

(O)  Ottavr  Offensea,  «ad  CltftrMter  of  Ae- 

eoaed.. 

1 369  (Aril.)  In  a  prosecution  for  extortion 
by  a  threat  to  accuse  another  of  the  larceny  of 
a  cow,  evidence  that  the  defendant  compiled 
the  prosecuting  witness  to  kill  the  cow  is  not 
inadmissible  because  showing  the  commission 
of  another  crime. — Lee  v.  State,  145  P.  244. 

{ 369  (Nev.)  In  a  prosecution  for  killing  by 
stabbing,  evidence  that  defendant  stabbed  an- 
other man  during  a  fight  over  deceased  a  few 
minutes  before  he  stabbed  decessed  was  admis- 
sible.-State  v.  Salgado,  145  P.  919. 

{369  (Nev.)  Evidence  that  a  few  days  before 
the  alleged  robbery  defendant  had  in  his  pos- 
session a  revolver  similar  In  appearance  to  that 
used  in  the  robbery  held  not  inaidmissihle  as  evi- 
denre  of  a  dit^tinct  and  separate  crime.— State 
V.  Switzer,  145  P.  9i:5. 

{371  (Cal.App.)  Evidence  of  a  similar  trans- 
acUon  of  defendant  with  another  is  admissible 
to  shed  light  on  his  motive  in  making  the  rep- 
resentations to  complaioing  witnesses.- People  v. 
Eddardfl,  145  P.  173. 

{376  (01ti.Cr.App.)  The  state  cannot  attack 
defendant's  character  unless  it  be  first  pat  in  is- 
sue by  him^Klrk  v.  Bute,  146  P.  807. 
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(D)  HateMaUtr  m<  GoMpotener  Oea- 
eral. 

{'384  (Cal.App.)  Remoteness  may  affect  the 
weight  of  evidence,  but  it  does  not  ordinarily 
affect  its  admissibility.- People  v.  Simons,  145 
P.  145. 

S  393  (Wash.)  Where  a  person  is  legally  ar- 
rested, the  officer  may  search  him  for  money  or 
goods  connected  with  the  crime,  and  discoveries 
BO  made  are  admissible  in  evidmce. — State  v. 
Brown,  145  P.  69. 

lE)  Best  aud  BMondarr  and  D«aiom«tra« 

<1T«  Bvldene«. 

8  400  (Okl.Cr.App.)  That  there  was  a  record 
of  the  election  of  lodge  officers  did  not  preclod* 
the  state  from  proving  by  other  competent  evi- 
dence that  a  person  acted  in  that  capacity. — 
Lowdermilk  v.  State,  145  P.  1110. 

{404  (Nev.)  Identification  of  knife  found  in 
defendant's  possession  after  the  stabhiiw  keU  to 
warrant  its  admission  in  evidence.— State  t. 
Salgado,  145  P.  919. 

(F)  Admlsaloaa*  Deelarmttona,  and  Hear- 
say. 

{406  (CaLApp.)  Conversations  between  de^ 
fendant  and  another  regarding  dealings  between 
them,  constituting  part  and  proof  i3t  the  dealings 
charged  between  defendant  and  the  complain- 
ing witness,  are  admissible^People  r.  Kddards, 
145  P.  173. 

{413  (N.M.)  DedarationB  made  Iff  defSndant 
in  bis  own  favor,  unless  a  part  the  res  gestm 
or  of  a  confession  offered  by  prosecution,  are 
not  admissible  for  the  defense. — State  T.  Klaa- 
ner,  145  P.  679. 

{413  (Okl.Cr.App.>  SeU-serving  deeiarationa 
not  forming  part  of  tlie  res  gestte  are  Inadmi^ 
sihle.— Seigler  v.  State,  145  P.  80S. 

(I)  OptalOB  nvldencc. 

S  448  (CaLApp.)  Evidence  that  deputy  sher- 
iff, prior  to  defendants'  arrest,  by  looking  into 
a  passenger  coach  located  the  two  men  be  was 
looking  for,  held  not  objectionable  as  an  implied 
statement  that  they  committed  the  burglary.— 
People      Warner,  146  P.  545. 

{  449  (Cal.)  Accused,  relying  on  insanity,  may 
not  show  the  opinion  of  witncsKS  as  to  hil 
truthfulness  and  honesty.— People  t.  Harris,  146 
P.  520. 

G  452  (Cal.)  A  witness  cannot  give  bis  opin- 
ion as  to  the  sanity  of  relatives  of  accused,  re- 
lying on  insanity,  without  preliminarily  show- 
ing that  he  is  qualified  to  express  an  opinion. 
—People  V.  Harris,  145  P.  B20. 

The  mother  of  accused,  relying  on  insanity, 
held  not  competent  to  express  her  opinion  as  to 
temporary  insanity  of  accused's  father. — Id. 

{  454  (Nev.)  In  a  trial  for  murder,  a  witness 
for  the  state  was  competent  to  express  his  opin- 
ion as  to  the  age  of  the  deceased  girl,  based 
upon  his  observations  made  at  the  tune  of  the 
homicide,  where  snch  evidence  was  not  impor- 
tant.—SUte  T.  Saigado,  145  P.  910. 

{450  (N.M.)  Evidence  derived  from  a  com- 
parison of  foot  tracks  held  admissible  on  the 
qnestion  of  the  identity  of  accused  with  Ui« 
person  who  committed  the  crime.r-State  v, 
Ancheta,  146  P.  1080. 

1 485  (N.MJ  A  hypothetical  question  should 
be  based  on  facts  msclosed  by  evidencew — State 
T.  Klaaner,  145  P.  679. 

(K)  ContoHlons. 

{  538  (Kan.)  The  jury  may  believe  or  disbe- 
lieve all  or  any  part  of  a  confession  repudiated 
by  accused.— State  v.  Curtis,  145  P.  858. 

(Id)  EiTldence  at  Prcllmlnarr  Examlnatloa 
ur  at  Formev  Trial. 

{  543  (CaLApp.)  Admission  in  evidence  of  the 
d^poaltton  of  proieenting  witness  at  the  ptelin^ 
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inary  httariiw  kM  on  ahowbiK  made  wtthln  tbe 

discretion  of  tfa*  court.— PeopU  t.  Trmb  146  P. 

641. 

tM)  Wel«bt  and  SalBolemor* 

1 553  (CalApp.)  Contra^ictiotu  and  incon- 
■iBtendefl  in  ue  testimoDy  of  prosecatrix  do 
not  make  her  teatlmony  inberentiy  improbable. 
—People  T.  Amadio,  145  P.  161. 

§572  (Idaho)  Where  the  Btate'a  evidence  tend- 
ed to  show  commlsBion  of  a  crime  daring  a  cer- 
tain two  weeks,  evidenca  ot  an  aUl>i,  covering 
only  one  week,  was  insnffident'to  establish  such 
defense.— State  v.  Hopkins,  145  P.  1096. 

XI.  TIME   OF   TRIAL   AJU>  OOMTIN- 
tTANCE. 

S  576  (Cal.)  In  the  absence  of  objection  at  the 
time  accusea  was  arraigned,  when  bis  case 
was  set  for  trial  at  a  date  more  than  60  days 
after  the  filing  of  the  information,  his  consent 
would  be  presomed. — Pecqile  v.  UongOi  148  (P. 
1017. 

1576  (OkI.Cr.App.)  Dereliction  of  the  com- 
mitting magistrate  in  returning  papers,  and 
press  of  biifiness  of  county  attorney  causing 
delay  in  filing  information,  held  not  "good 
cause  to  the  contrary,"  within  Rev.  Laws  IftlO, 
I  6095,  enacted  to  enforce  Const  art  2,  S  20.— 
Petitti  V.  State,  145  P.  .105. 

S58I  (Cal.)  A  motion  by  accused  for  dismis- 
sal because  not  brought  to  trial  within  60  days 
having  been  denied,  a  continuance,  without  fur- 
ther objection,  because  of  the  district  attorney's 
Illness  and  the  state  of  the  calendar,  held  not 
error.— People  v.  Kongo,  145  P.  1017. 

S  596  (Ok1.Cr.App.)  A  denial  of  a  continu- 
ance held  not  ground  for  reversal,  where  the 
evidence  desired  from  the  absent  witness  would 
have  been  of  no  valae,  or  enmolative. — Selgler 
T.  State.  145  P.  808. 

Xn.  TRIAL. 
(B)  Cmmm  aad  OoMdaet  o(  Trial  la  G«ii- 

•MU. 

1656  (Wash.)  The  coart,  so  questioning  a  wit- 
ness for  accused  as  to  indicate  a  doubt  on  Its 
part  as  to  his  credibility,  comments  on  the  evi- 
dence, in  violation  of  Const  art  4, 1  16.— State 
T.  Jackson,  145  P.  470. 

(C)  Rcccpttoa  of  Evldcnee. 

S  667  (Cal.)  Refusal  to  permit  the  reading  to 
the  Jury  of  the  testimony  of  witnesses  held  not 
erroneous.— People  v.  Harris,  145  P.  620. 

S670  (Cal.)  Refusal  to  allow  the  mother  of 
accused  to  state  a  conversation  with  him  the 
evening  of  the  crime  held  not  error  in  the  ab- 
sence of  any  offer  of  what  was  intended  to  be 
shown  by  it.— People  v.  Harris.  146  P.  520. 

1678  (01tLCr.App.)  Where  the  state  Intro- 
duces evidence  of  other  acts  of  intercourse  to 

Srove  the  act  charged,  the  court,  on  motion  of 
efendant,  should  require  the  state  to  elect  on 
which  of  the  several  acts  it  intends  to  rely.— 
Mmtonr  T.  State,  146  P.  811. 

S683  (0U.Cr.App.)  Any  evidence  may  be 
given  in  rebuttal  which  is  in  direct  reply  or  in 
contradiction  of  that  produced  by  the  adverse 
party.— Seigler  v.  State,  145  P.  308. 

"Rebuttal  testlmony"^  is  properly  that  evi- 
dence which  is  given  to  explain,  repeat,  coun- 
teract, disprove,  or  destroy  facts  given  In  evi- 
dence by  nn  adverse  party. — Id. 

1 584  (0kI.Cr.App.)  That  testimony  which 
was  clearly  in  rebuttal  of  a  material  defense 
would  have  been  admiasible  in  chief  did  not 
render  it  inadmissible  in  rebuttaL- Seigler  v. 
State,  145  P.  308. 

(D)  Objentlons  to  ■Tideae*,  Motloaa  to 
Strike  Oat.  aad  Bxcevtfoaa. 

8  693  (CaLApp.)  Where  a  question  is  answer- 
ed bpforp  an  objection  in  made  thereto,  a  aubee- 


quent  objection  b  not  available^— Peoi^e  v.  Wa> 
ner,  14S  P.  646. 

(SI)  ArKnmenta  and  Coadnct  ot  Covaael. 

8  72 (Wash.)  Prosecuting  attorney,  who 
demands,  during  .the  trial,  the  production  of  an 
instrument  in  accused's  possession,  is  guilty  of 
misconduct,  because  compelling  accused  to  give 
up  tii4  instrument,  or  permit  the  Jury  to  draw 
unfavorable  inferences.— State  v.  Jackson,  145 
P.  470. 

<F)  ProTlaee  of  Coart  aad  Jary  In  Gen- 
cral. 

§  753  (0H.Cr.App.)  Where  the  trial  court 
finds  it  IS  necessary  to  advise  a  verdict  of  not 
guilty,  he  should  discharge  the  jury  and  dismiss 
tfae  prosecution.— Findley  v.  State,  145  P.  1107. 

§759  (Aril.)  In  a  prosecution  for  bni^lary, 
an  instruction  on  the  possession  of  stolen  goods 
hrtd  not  a  comment  on  the  facts  contrary  to 
Const  art  6,  i  12.— Vincent  v.  State,  145  P. 
241. 

{{763,  764  (Ariz.)  An  instruction  that  the 
testimony  showed  that,  if  any  burglitry  was 
committed,  defendant  could  be  convicted  only  of 
burglary  in  the  second  degree,  held  erroueoys, 
as  a  comment  on  the  weight  of  evidence.— Vin- 
cent T.  State,  146  P.  241. 

(O)  lfee«Malt7,  Re«alalt«r»  aad  Saffloleaar 
of  laatmetloae. 

{  769  (Cal.)  Omission  to  state  which  instruc- 
tions are  given  at  the  request  of  the  prosecution, 
and  which  at  the  request  of  accused,  is  com- 
mendable.—People  T.  Bundy,  145  P.  537. 

8770  (Obl.Cr.App.)  Instructions  should  not 
cover  surplus  language  used  in  the  information. 
—Jenkins  v.  State,  145  P.  500. 

§  773  (Cal.)  A  cautionary  instruction  on  the 
defense  of  insanity,  given  before  accused's  re- 
quested instructions  on  the  subject  held  not  to 
nullify  the  requested  instroctions. — People  v. 
Bundy,  145  P.  587. 

8778  (Okl.Cr.App.)  The  court  shonld  almya 
charge  on  the  presumption  of  innoceneer-Jen- 
kina     State,  145  P.  500. 

8  784  (Okl.Cr.App.)  Refusal  of  an  Instraction 
on  circumstantial  evidence  held  error  where  the 
evidence  was  entirely  circumstantial.— Kirk  v. 
State.  146  P.  807. 

8  805  (Okl.Cr.App.)  Tfae  instructions  should 
be  reasonably  clear  and  concise,  and  conform  to 
the  information.— Jenkins  v.  State,  146  P.  500. 

1 808>/a  (Ariz.)  In  a  prosecution  for  extortion 
by  threats  to  accuse  another  of  a  crime  as 
defined  by  Pen.  Code  1913,  8  618,  aubd.  2,  it  was 
error  for  the  court  to  read  to  tbp  Jury  aubdivi- 
sions  1,  3,  and  4  of  that  section.— Lee  v.  State. 
145  P.  244. 

In  a  prosecution  for  extortion  by  a  threat 
to  accuse  another  of  grand  larceny,  it  was  er- 
ror to  read  to  the  jury  all  of  Pea.  Code  1913, 
H  481.  483.  484.— Id. 

8  822  (Ariz.)  Instructions  mast  be  considered 
as  a  whole  and  SO  conitrued^Vincent  v.  State, 
145  P.  241. 

8  822  (Okl.Cr.App.)  Instructions  shonld  be 
considered  as  a  whole  to  determine  their  cor- 
rectness.—Seigler  V.  State,  145  P.  308. 

<H)  Reqaeata  tor  lastrootlona. 

8  824  (Utah)  Failure  of  the  court  to  charge 
on  the  subject  of  good  character  of  accused, 
proved  by  undisputed  testlmoiiyi  was  not  error, 
in  the  absence  of  a  request  therefor.— State  t. 
MacMUlan,  145  P.  838. 

8825  (Kan.)  Error  in  giving  a  prejudicial 
instruction  held  not  waived  by  failure  to  ask 
for  further  instructions.— State  v.  Curtis,  14S 
P.  85& 

8  825  (Nev.)  Where  the  ooart  defines  the  of- 
fense In  the  language  of  the  atatnte,  defendant. 
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desiriDg  a  more  particular  iDstruetion,  Bhoald 
request  it.— State  v.  Switaer,  145  P.  925. 

S  829  (CalApp.)  It  is  enough  that  a  refused 
requeeted  instructiou  was  covered  by  iostruc- 
tioca  fflven.— People  t.  Eddarde,  145  P.  173. 

(829  (CaLApp.)  A  requ»t  to  charge  that, 
when  all  the  evidence  is  in,  the  burden  of  proof 
remains  where  it  started,  with  the  prosecutioiit 
held  coverpd  by  instructioiu  given^People  v. 
Malone,  145  P.  550. 

A  request  to  charge  that  if  the  jury  could  ac- 
count for  any  fact  on  the  hypothesis  admitting 
of  defendant's  innocence,  or  if  they  had  a  rea- 
sonable doubt  of  bis  guilt,  they  should  acquit, 
Aeld  covered  by  an  instruction  on  (drcumstOB- 
tial  evidence.— Id. 

1829  (Okl.Or.App.)  Befuaal  of  InstmcUoDB 
covered  by  diose  given  is  not  errOT^Seigler  t. 
State,  145  P.  308. 

rK)  Verdict. 

8877  (Wash.)  On  a  joint  charze  of  H.  and 
B.  fear  larceny,  under  Rem.  &  Bal.  Code,  $ 
2605,  acquittal  of  B.  on  evidence  that  he  ac- 
cepted flO  of  $34.70  talten  by  H.  did  not  pre- 
vent conviction  of  H.,  where  the  evidence  alao 
tended  to  show  that  the  amount  taken  was 
124.70.— State  t.  Haynes.  146  P.  684. 

xm.  Konomi  fob  vbw  tbi&i> 

AKD  nr  AKBEST. 

{939  (Cal.)  A  new  trial  on  the  ground  of 
newly  discovered  evidence  is  properly  denied  in 
the  absence  of  diligence  to  diBcover  or  produce 
it  at  the  trial.— People  v.  Harris,  145  P.  620. 

f  945  (OkI.Cr.App.)  Refusal  of  new  trial  for 
newly  discovered  evidence  which  could  not  have 
chani^  the  result  held  not  an  abuse  of  discre- 
tion.—Seigler  V.  State,  145  P.  308. 

{  958  (N.M.)  A  motion  for  new  trial  for  new- 

S discovered  evidence  must  be  supported  by 
e  affidavits  of  the  new  witness,  eetUng  forth 
the  new  eridenee  and  facts  to  whieh  aucfa  wit- 
ness will  testify,  or  a  satisfactorr  excuse  must 
be  given  for  not  obtaining  such  affidavits.— State 
v.  Klasner.  146  P.  679. 

ZZT.  JUDOMENV,  SENTENCE,  AND 
FINAI.  OOMinTMENT. 

S  977  (Cal.App.)  Where  accused  withdrew 
plea  of  guilty  before  sentence,  and  thereafter 
entered  another  plea  of  guilty  waiving  time  for 
sentence,  be  cannot  object  ihat  after  bis  first 
plea  the  court  did  not  sentence  him  within  the 
time  fixed  by  Pen.  Code,  f  1191.— People  t. 
Greitnr,  146  P.  109. 

XV.  APPEAI.  AND  EBBOB.  AND 
OEBTIOBABZ. 

(A)  Poim  of  RemedjTf  JwrtsdletlOBt  amd 
Blsht  of  Review. 

§  1023  (Cal.)  An  order  denying  a  motitai,  in 
arrest  of  Judgment  is  not  directly  appealable, 
-People  V.  Bundy,  145  P.  537, 

1 1023  (Okl.)The  term  "action,"  as  need  in 
TCction  D237,  Bev.  Laws  1010,  providing  that 
"an  order  affecting  a  substantial  right  in  an 
action,  when  such  order  determines  the  action, 
*  *  *  is  a  final  order."  includes  both  civil 
and  criminal  actions.— Fowler  t.  Stato,  146 
P.  826. 

S  (023  (OkI.Cr.App.)  No  appeal  lies  from 
an  order  denyintr  a  motion  for  a  new  trial  made 
after  the  time  allowed  for  an  appeaL — Merrill  t. 
State,  145  P.  1100. 

An  appual  will  not  lie  from  an  order  denying 
a  new  trial  except  as  instant  to  an  appeal  from 
a  conviction. — Id. 

S  1024  (OkLCrApp.)  The  right  of  the  state  to 
appeal  from  an  adverse  judgment  exists  only  by 
specific  statutory  authority.— Oklahoma  Ci^  v. 
Tucktt,  146  P.  767. 


(B)  Preaentattoa  aad  ReaemtloM  la  I^w- 
er  Oosrt  ot  Oroanda  of  Review. 

{  1032  (OaI.App.)  Where  the  criminal  act 
was  committed  before  the  filing  of  the  informa- 
tion and  witliin  the  period  of  limitations,  com- 
plaint could  not  be  made  on  appeal  becanae  ol 
variance  between  the  date  alleged  and  the  proof. 
—People  V.  Amadio,  145  P.  151. 

{  1032  (N.M.)  A  conviction  wiU  not  be  dis- 
turbed iot  variance  between  indictment  and 
proo^  where  not  called  to  the  trial  court's  at- 
tention.—State  t".  Khisner,  146  P.  679. 

S  1036  (Utah)  Accused  cannot  on  appeal  com- 
plain of  the  admission  of  testimony  received 
without  objection.— State  v.  Poulis,  145  P.  1044. 

1 1038  (Ariz.)  Under  Pen.  Code  191.3,  (  1033, 
subd.  6,  failure  to  give  a  specific  instruction 
is  not  reversible  error,  where  no  request  was 
made  therefor.— Vincent  v.  State,  145  P.  241. 

§  1043  (Cal.App.)  Objection  to  the  admission 
of  the  deposition  of  the  prosecuting  witness  at 
the  preliminary  hearing,  on  the  ground  tfaat 
proper  foundation  had  not  been  laid,  held  not  ob- 
jection to  admission  of  deposition  without  cer- 
tificate of  official  reporter.— People  v.  Trent,  3.46 
P.  341. 

i  1053  (Wash.)  The  act  of  the  court,  in  so 
questioning  a  witness  for  accused  as  to  indicate 
a  doubt  as  to  his  credibility,  is  reviewable  with- 
out exception,  within  Rem.  &  Bal.  Code.  8  381. 
—State  v.  Jackson,  145  P.  470. 

S  1056  (N.M.)  Accused  cannot  assign  error  on 
instructions  given  by  the  court  on  Ito  own  mo- 
tion, and  not  excepted  to.— State  v.  KUaner, 

145  P.  679. 

(C)  ProceedlnM   for  Tranafer  Caase* 

and  BRect  Thereof. 

S  1 087  (OkI.Cr.App.)  Where  the  record  faila 
to  show  issuance  and  services  of  summons  in  er- 
ror, or  waiver  thereof,  or  a  service  <jt  notice  of 
appeal,  the  ^peal  will  be  dismissed.— Horine  t. 

State.  145  P.  415. 

(D)  Record  aad  Proceedlaaw  Hot  la  Bee- 

ord. 

8  1 1 14  (OkLCr.App.)  On  nppeal  by  transcript 
only,  the  supreme  court  will  not  review  quea- 
tiong  not  determinable  without  the  testimony* — 
Jenkins  v.  State.  145  P.  600. 

(K)  AsMlvameat  •<  Bivovs  aatf  Briefs. 

{1130  (CaLApp.)  Where  neither  the  record 
nor  briefs  were  filed  when  the  case  was  called, 
and  there  Was  no  appearance  for  accused,  his 
appeal  may  be  dismissed  under  Sapreme  Court 
rule  5  (160  CaL  xlvi.  110  Pae.  xK— People 
Creiteer,  145  P.  109. 

(P)  DlBmlB»al,   HearlBK.   aad  Behearlas. 

$1131  (OkLCr.App.)  Where  the  Oovemor.  cui 
application  of  accused,  commutes  a  death  sen- 
tence to  life  imprisonment,  his  appeal  will  be 
deemed  abandoned.— West  t.  State.  146  F.  1107. 

(Q)  Review. 

i  \  134  (Cal.)  An  order  denying  a  motion  in 
arrest  of  Judgment  Is  reviewaue  m  appeal 
from  the  judgxnent.- People  T.  Bundy.  145  P. 

537. 

31137  (Ariz.)  Accused  cannot  contend  that 
the  court  lost  jutisdictiMi  to  enter  the  judgment 
from  which  he  appealed  by  aettiag  a^de  a  for- 
mer judgment  on  his  own  motion  to  enable  him 
to  move  in  arrest  of  judgment—Vincent  v. 
State,  146  P.  241. 

f  1137  (Gal.App.)  Accused  held  not  entitled 
to  complain  because  the  district  attoniey  sele^* 
ed  a  date  different  from  that  alleged  in  the  in- 
formation, where  be,  throu^  his  connael,  ac- 
quiesced IS  tlia  •Blectkiii^--Feopl«  t.  Amadio, 

146  P.  151. 

$1137  (CaLApp.)  Misconduct  of  the  distrtet 
attorney  in  wkiag  questions  of  a  witness  in- 
vited Dj  Ittior  queatlona  adud  by  accused'* 
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eoonsel  cannot  be  complained  of.— People  t. 
McAlpine,  145  P.  152. 

1 1137  (Idaho)  Where  accused  expioMly  eoar 
wttttB  that  a  queetion  may  be  aniirered  by  a 
vitness,  he  cannot  predicate  error  thereon  or  on 
the  'refusal  to  strike  an  answer  reBponaive  to 
such  question.— State  v.  Hopkins,  145  P.  1095. 

g  1 141  (Cal.)  Error,  to  warrant  reversal  of  a 
conviction,  muat  affirmatively  appear  in  the  ree- 
«id.-PeopIe  T.  Harris,  145  P.  KM. 

1 1 144  (Nev.)  In  the  absence  of  a  riiowlng  in 
the  record  of  the  grounds  on  which  jurors  im- 
paneled were  ezcosed,  it  wiU  be  presumed  on 
appeal  that  the  court  properly  exercised  Its  dia- 
ci«tk)a.— State  v.  Swftzer,  145  P.  9^. 

{1144  (Wash.)  In  the  absence  of  showing 
to  the  contrarjr,  {t  must  be  presumed  there  was 
no  abuse  of  discretion  in  imposing  a  sentence 
within  the  limit  fixed  by  Sess.  Laws  190D,  p. 
637,  for  giving  liquor  to  an  Indian.— State  t. 
Kenney,  145  P.  460. 

f  1150  <N.M.)  Denial  of  a  motion  for  change 
«f  venue  under  Oomp.  Laws  1897,  $  2S81,  held 
not  ground  for  reversal.  In  the  absence  of  an 
abuse  of  dUcretkm.— State  v.  Ancbeta,  145  P. 
1086. 

{1152  (OkI.Gr.App.)  A  refusal  to  permit  the 
jury  to  view  the  scene  of  the  homicide  wiU 
not  tM  disturbed  In  the  absence  «f  an  abuse  of 
discretion.—Seigler  v.  State,  145  P.  308. 

I1J53  (Ok1.Cr.App.)  The  permitting  of  a 
cnild  to  testify  over  objection  that  he  is  in- 
competent will  not  be  disturbed  unless  the  rec- 
ord shows  a  clear  abase  of  discretion. — Selgler 
v.  State,  145  P.  308. 

1 1 153  (Utah)  The  competency'  of  a  child  to 
testify  being  within  the  oiscretlwi  of  the  trial 
court,  its  decision  will  not  be  disturbed  unless 
clearly  abused.— Stats  v.  MaftMnian,  145  P. 
833. 

p  1 56  {Okl.Cr.App.)  The  refusal  of  a  new 
trial  for  newly  diticovered  erridence  will  not 
be  disturbed  in  the  absence  of  an  abuse  of  Ob- 
cretion.— Seigler  v.  State,  146  P.  308. 

In  determining  whether  the  refusal  of  a  new 
trial  was  an  abuse  of  discretion,  the  appellate 
court  will  consider  the  entire  record  of  the 
trial,  as  well  as  the  record  made  on  the 
hearing  of  the  modon. — Id. 

§tl58  (Or.)  Findings  of  &ct  by  the  trial 
court  have  the  force  of  •  verdict. — State  v, 
,  Young,  145  P.  647. 

11159  (Cal.App.)  That  conflict  appears  in 
the  testimony  of  the  prosecution  or  on  the 
whole  cue  is  not  ground  for  a  reversal  of  a 
conviction.;— People  v.  Amadlo,  146  P.  161. 

S  1 1 59  (CahApp.)  There  being  a  substantial 
conflict  in  the  evidence,  the  verdict  cannot  be 
disturbed.— People  v.  Elddards,  145  P.  173. 

1 1 159  (Idaho)  Where  the  evidence  Is  conflict- 
ing, the  verdict  will  not  be  disturbed.- State 
V.  Hopkins,  146  P.  10&5. 

{  1 158  {NM.)  A  verdict  supported  by  sub- 
stantial evidence  will  not  be  distarbed^State 
T.  Ancfaeta,  146  P.  1086. 

S  1 163  (X.M.)  Krrora  must  not  only  appear  on 
the  face  of  the  record  but  must  appear  to  be 
prejudiciaL— State  v.  Ancbeta.  145  P.  1086. 

{MM  (Cal.App.)  Admission  of  evidence  of 
an  entirely  immaterial  matter  is  not  ground 
for  reversal.— People  v.  Eddards,  146  P.  173. 

I  1 1 69  (Cal.AppO  In  a  proMCUtion  for  bur- 
glarizing a  post  office,  defendant  held  not  preju- 
diced by  evidence  of  the  finding  of  certahi 
■tamps  with  which  the  state  did  not  connect 
him.— People  v.  Warner.  145  P.  546. 

11169  (pkl.Cr.App.)  Admission  of  incom- 
petent evidence  A«Id  not  ground  for  reversal, 
where  there  was  conclusive  competent  evidence 
^  def^danf ■  guilt— Lowdermilk  v.  State,  145 


S  1171  (CaLApp.)  Personal  references  by  the 
district  attorney  to  counsel  for  accused  are  not 
prejudicial  to  accused.— People  T.  Amadio,  145 
P.  161. 

1 1 171  (CaLApp.)  Misconduct  of  the  district 
attorney  in  asking  a  witness  questions  held 
cured  by  accused's  counsel  bringing  out,  on  the 
examination  of  accused,  the  matter  embraced 
in  the  questions  complained  of^People  v.  &Ic- 
Ali^ne.  146  P.  152.  ' 

f  1171  (Ean.)  Improper  ar^ment  will  be 
deemed  harmless  unless  it  fairly  appears  that 
the  jury  were  thereby  swerved  from  their  duty. 
—State  V.  Briggs.  145  P.  866. 

SI  172  (Aria.)  One  accused  of  burglary  can- 
not complain  of  error  in  instructing  the  jury 
that  he  cannot  be  convicted  of  burglary  in  the 
first  d^ee.— Vincent  v.  State,  145  P.  241. 

1 1(72  (Ariz.)  Error  in  an  instruction  on  ex- 
tortion which  included  extortion  by  a  threat 
other  than  that  charged  is  harmless  where  there 
was  no  evidence  of  other  threats.— Lee  T.  State, 
146  P.  244. 

1 1 172  (Cal.)  Where  the  court  gave  cor- 
rect instructions,  accused  could  not  complain  of 
a  conflicting  erroneous  instruction  glvui  at  his 
request  and  submitting  an  issue  uivorable  to 
him.— People  v.  Harris,  145  P.  520. 

{1)72  (OkI.Cr.App.)  Failure  to  instruct  that 
the  jury  should  assess  the  punishment  under 
Kev.  Lawe  1810,  |  5888,  held  not  to  require 
a  reversal,  since  the  appellate  court  could 
modify  the  Judgment.— Sillix  v.  State,  145  P. 
305. 

SI  172  (Or.)  An  instruction  that,  if  one  of 
the  parties  to  the  illicit  intercourse  is  guilty, 
then  both  are  guilty  held  harmless  as  to  de- 
fendant convicted.— State  v.  Ayles.  145  P.  30. 

1 1173  (Okl.Cr.App.)  Failure  to  instruct  on 
presumption  of  innocence  held  not  ground  for 
reversal,  where  the  jury  was  fully  instructed 
on  reasonable  doubt,  and  there  was  no  injury 
to  accused,  objection  made,  or  exception  taken. — 
Jenkins  t.  State.  145  P.  600. 

(H)  DetenalnKtlon    and    IHsposltton  of 
0*«Be. 

{  1182  (OkLCrJlpp.)  Where  no  brlefo  had 
been  filed,  and  there  was  no  appearance  for 
accused  on  submission  of  the  writ  of  error, 
and  there  was  no  error  on  the  record  proper, 
the  conviction  will  be  affirmed. — Dulaoey  v. 
States  145  P.  1109. 

SII86  (Utah)  Under  Comp.  L^ws  1907.  f 
4076,  held,  that  accused  could  not  complain  that 
the  court,  in  a  prosecution  under  section  4261, 
treated  the  offense  as  that  of  keeping  a  gam- 
bling house,  and  required  the  state  to  make 
proof  to  that  effect— State  r.  FouUs,  146  P. 
1044. 

XVI.  SUCCESSIVE  OFFENSES  AKD 
HABITUAI.  OBIBIIIIAIA 

{1201  (Kan.)  Laws  1911,  c.  165.  providing 
that  a  person  convicted  as  a  penlatent  vlfdator 
of  the  prohibitory  law  shall  be  im(Hrlsoned  in 
the  penitentiary  for  not  more  than  one  year. 
held  valid.— State  v.  Briggs,  145  P.  866. 

I  1202  (Kan.)  Under  Laws  1911,  c  165,  a 
sale  of  liquor  or  the  maintenance  of  a  liquor 
nuisance  by  one  shown  to  have  previously  vio- 
lated soch  law  consUtutes  such  person  a  "i 
eiateot  violator."— State  v.  Briggs,  145  P. 

XVU.  PUNlSHMElfT  AND  PRrEVEN- 
TIOH  OF  CRIME. 

i  121 1  rCan.)  Whether  repeated  violations  of 
the  prohibitory  law  be  few  or  many,  tbey  con- 
stitute but  one  offense,  the  penalty  for  whlc^  is 
imprisonment  in  the  penitentiary  pursuant  to 
Laws  1011,  c  166, 1 1.— State  t.  Briggs,  146  P. 
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CROPS. 

See  Appeal  and  Brror,  g  1012 ;  Damagee,  8  112. 

CROSS-EXAMINATION. 

See  Wltneesee,  H  268-277,  S49^  SSL 

CROSSINGS. 

See  Bailroads.  SS  324^-350. 

CRUELTY. 

See  AnkoalB,  II  40;  42. 

CUSTODY. 

See  Divorce,  IS  29&  308. 

CUSTOMS  AND  USAGES. 

|B  (Colo.)  A  custom  and  Dsage  as  to  nae  of 
water  between  appropriators  being  directly  con- 
trary to  law  cannot  be  establiahed  for  any  pur- 
ppae.-^om8tock  t.  Larimer  ft  Weld  Beservoir 
Co.,  14S  P.  700;  South  Platte  Ditch  Co.  t. 
Same,  Id.  707. 

DAMAGES. 

See  Appeal  and  Bnor.  ||  1083,  1066^  1068; 
Breach  of  Marriage  Promise,  8  31 ;  Ganders, 
IS  94,  277  ;  Chattel  Mortgages,  S  176 :  Coun- 
ties, I  146:  Death,  S  88;   Eminent  Domain, 

.»  101-128;  Landlord  and  Tenant.  I  48; 
Mlnee  and  Minerals,  ^  51 ;  Municipu  Corpo- 
rations, §  394;  Physicians  and  Surgeons,  S 
18;  Iteplevin,  S  76;  Sales.  |8  372,  418; 
Sheriffs  and  Constables,  |  112;  Trial,  S  252; 
Vendor  and  Purchaser,  If  299,  351. 

m.  GROUNDS  AND  SUBJECTS  OF 
COMPENSATORY  DAMAGES. 

(B)  Avarravatlon,  Httlaatlon,  Bud  R«dne- 
tlon  of  Loss. 

1 60  (Kan.)  A  landowner  is  entitled  to  dam- 
ages from  the  destruction  of  fruit  trees  by  fire, 
regardless  of  whether  hia  land  can  be  most  prof- 
itably uaed  for  orchard  pnrposea.— Barker  t. 
MlBBoari  Pac.  By.  Co.,  145  P.  829. 

~  V.  EXEMFX.ART  DAMAGES. 

f  91  (Nev.)  Punitive  damages  Aoold  be  award- 
ed only  where  the  wrongdoer  is  unduly  negll- 

fent  or  the  acts  are  unnecessarily  aggravated. — 
turrue  t.  MeTada-Califomia-Oregon  fiy.,  146  P. 
926. 

S9I  (Nev.)  In  an  action  for  injuries  to  an 
employs  a  verdict  for  punitive  damages  held  un- 
anthorized.— Knock  v.  Tonopah  ft  G.  R.  Co.,  146 
P.  039. 

VI.  MEASURE  OF  DAMAGES. 

(B>  iDjuples  to  Propertr. 

8112  (Wash.)  The  measure  of  damages  fbr 
loss  of  growing  crop  is  its  value  at  the  time 
of  loss,  ascertained  by  its  reasonable  value  at 
the  time,  or  its  market  value  at  maturity,  less 
cost  of  production  and  marketing. — Berg  v.  Tak- 
ima  Valley  Canal  Co..  146  P.  619. 

(C)  Br«&ch  of  Contract. 

8  124  (Okl.)  The  measure  of  damages  for  a 
ci^'s  refusal  to  permit  meals  to  be  furnished 
to  city  prisoners  pursuant  to  contract  is  the 
difference  between  the  cost  of  production  and 
the  contract  price  pending  the  contract— Rog- 
ers V.  Oklahoma  City,  145  P.  S67. 

Vn.  mADEQUATB   AND  EXCESSIVE 
DAMAGES. 

1 132  (Cel.)  Vei4ict  for  $10,000  for  a  frac- 
ture of  the  skull,  concussion  of  uie  brain,  perma- 
nent traumatic  diabetes,  and  an  injury  to  the 
knee  held  not  excessive.— Doaglas  v.  Berlin  Dye 
Works  ft  lAundrr  Co..  146  P.  086. 
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8  132  (Nev.)  A  velvet  for  $25,000  for  loss  of 
the  right  arm  below  the  elbow  Aeld  excessive 
and  to  be  reduced  to  $16,000.— Knock  v.  Tono- 
pah &  O.  R.  Co.,  146  P.  989. 

8132  (Wash.)  $11,500  Keld  excessive  and  to 
be  reduced  to  $8,000,  where  the  injury  to  phiin- 
tiff'B  ankle  resulted  in  ehortening  of  the  leg, 
making  him  flat-footed.-^lson  v.  Carlson,  145 
P.  237. 

Vm.  PKSADING.  EVIDENGE,  AND 
ASSESSMENT. 

(A)  PleadtnK. 

I  141  (Or.)  Wh^re  facts  aUeged  in  the  com- 
plaint necessarily  involve  damage,  no  allegation 
to  that  effect  Is  necessary.— Burgmf  T.  Brodia, 
146  P.  630.  J  w 

(B)  Bvldettee. 

I  163  (Kan.)  Permanent  injury  is  to  be  proved 
tike  any  other  issuable  matter.— Frere  v.  Mis- 
souri, K.  ft  T.  Ry.  Co.,  145  P.  884. 

1 1 73  (Cal.)  In  a  servant's  action  for  personal 
injury,  evidence  whether  he  had  other  means  by 
which  he  could  support  himself  other  than  his 
daily  labor  held  irrelevant  and  immaterial. — 
Scott  V.  McPherson,  145  P.  529. 

8  173  (Wash.)  Evidence  that  plaintiff,  prior  to 
her  injury,  was  engaged  in  selling  hair  goods 
and  intended,  on  a  favorable  opportunity,  to 
embark  in  such  business,  held  admisublc  to  show 
loss  of  earning  capacity^Plerce  v.  Seattle  Elec- 
tric Co.,  145  P. 

1 188  (KauJ  Evidence  held  to  warrant  a  ver- 
dict of  $1,060.50  as  damages  for  the  destruction 
of  part  of  an  orchard  and  meadow  by  6re  and 
$250  as  attorneys'  fees.— Barker  v.  Missouri 
Pac.  Ry.  Co.,  145  P.  820. 

(O)  ProoeedliMni  for  Awesment. 

5  217  (Kan.)  Failure  to  instruct  that  the 
measure  of  damages  was  the  difference  in  the 
value  of  the  laud  before  and  after  the  burning 
of  the  trees  hel4  not  error,  where  the  damages 
could  be  measured  ter  the  value  of  the  trees  be- 
fore and  after  the  fire,  and  the  court  applied 
this  measure.- Barker  t.  Missouri  Pac.  Ity.  Co. 
146  P.  820. 

1222  (Dtah)  A  finding,  in  an  action  for 
breach  of  a  contract,  that  plaintiff  bad  suffered 
certain  damages  from  defendant's  breadi,  held 
insufficient  for  not  showing  facts. — Duggins  t. 
Colby,  145  P.  1042. 

DAMS. 

See  Waters  and  Watw  Conraei,  1  167. 

DEATH. 

See  Abatement  and  Revival.  S  68:  Appeal  and 
Error,  I  170;  Carrierarif  819^  847;  Bail- 
roads,  H  848,  S6L  - 

n.  ACTIONS  FOB  CATTSINO  DEATH. 
(A)  Rlarbt  of  Action  And  Detenae*. 

I  9  (Okl.)  Rev.  Laws  1010,  H  6281,  6282,  rel- 
ative to  the  right  of  action  for  wrongful  death, 
were  put  in  force  by  Const,  art.  26,  S  2. — Chi- 
cago. R.  I.  ft  P.  Ry.  Go.  V.  Holliday,  146  P.  786. 

An  action  for  wrongful  death  hitd  controlled 
by  Rev.  Laws  1910,  U  6281,  6282,  and  not  with- 
in the  purview  of  the  federal  Employers'  Lia- 
bility Act  of  April  22,  1908.— Id. 

(Bl)  D«.mBa;ea,  Forfeltnre,  or  FiB«. 

1 88  (Or.)  The  measure  of  recovery  for  death 
under  Employers'  Liability  Act,  i  4,  is  the 
pecuniary  loss  sustained,  and  not  tor  depriva- 
tion of  comfort,  society,  support  and  piotec' 
tion.— Fisher  v.  Portland  By.  JA^bt  &  Tower 
Co.,  146  P.  277. 

DEBTOR  AND  CREDITOR. 

See  Assignments  for  Benefit  of  Creditors ;  Bank- 
ruptcy ;  BubrogaUott, 
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DECEDENTS. 

Sen  Deieent  and  Dbtribntim. 

DECEIT. 

8«e  Falw  Pretenses. 

DECLARATIONS. 

8«e  Orimhul.lAw.  H  408»  418;  H 
271-273. 

DEDICATION. 

Bm  Monidpal  Oorporadons,  |  72L 

DEEDS. 

8«e  AdT«r«e  Ponessloii.  I  70;  Appeal  and  Bi^ 
roT.  J  1169;  Cbampertr  and  MBintenance,  S 
7;  ^toppel.  129;  Bridence, J  444 :  Home- 
stead, S  U8;  Husband  and  Wife.  H  IG,  16; 
Mortgages;  Municipal  Corporations,  |  721; 
Bailrradfl,  8  81;  Beformatton  of  Instm- 
ments ;  Registers  of  Deeds,  I  7 ;  BaUgioos 
Societies,  8  20;  Taxation,  f  760;  Tnuta,  S 
44 ;  Vmdor  and  Purchaser,  1  229; 

I.  REQmSXTES  AVD  VAUDITT. 

(B)  Form   and   Oont«nt*   of  InstmrncBtB. 

1 32  (Or.)  A  deed  with  a  blank  for  a  grantee 
is  operatire  only  where  tiie  blank  I«  filled  by 
one  authorised,  before  or  at  the  delivery  to  the 
grantee,  and  on  compliance  with  conditions 
imposed  by  the  grantor.— Telscbow  T.  Quigglflii 
145  P.  11. 

(U)  Dellrerr. 

1 56  (Gal.)  To  constitute  a  delivery  of  a  deed 
a  manual  tradition  of  the  instrument  Is  not 
suffictmt  unless  accompanied  by  tbe  intent  of 
presently  transferring  title  and  unhampered  hy 
the  resen'atlon  of  a  nght  of  revocation  or  neall. 
—Bias  V.  Seed,  145  P.  616. 

166  (C!al.)  Whether  or  not  a  deed  has  been 
delivered  either  to  the  grantee  or  to  a  deppsi- 
Ua^  U  a  question  of  tact— Bias  v.  Reed.  146  P. 

867  (Or.)  A  deed  delivered  to  the  grantee, 
without  express  or  implied  consent  of  the  gran- 
tor that  the  deed  shall  pass  irrevocably  from  liis 
contnd,  owveys  no  title.— Telsehow  t.  Qoiggle, 
145  P.  11. 

( 68  (Or.)  The  force  of  a  deed  depends  on 
the  mutual  assent  at  the  parties  to  It  without 
wliidi  there  can  be  no  deUvery^— ^ThkIiow  t. 
Quiggle.  14S  P.  11. 

m.  OOKSTBVOTION  AHD  OPBBA- 
TION. 

(A)  Q«neral  Rvlev  of  Constraetloa. 

{93  (Kan.)  la  construing  a  deed,  heiUL  that 
the  grantor's  intention  should  be  gathered  from 
the  four  corners  of  the  instrument— Howe  v. 
Howe.  146  P.  873. 

(B)  Propertr  Oonvered. 

{118  (Colo.)  Evidence  held  to  sustain  a  find- 
ing that  plaintiff's  deed  did  not  embrace  the 
property  In  controversy. — Denver  Trackage  & 
Improvement  Co.  v,  Colorado  ft  S.  By.  Co^ 
lis  P.  707. 

(O)  Esta.tea         Kntereate  OveateA. 

f  123  (Kan.)  The  words  "blood  heira,"  as 
used  in  a  deed,  were  words  of  limitation  and 
not  of  purchase. — Howe  v.  Howe,  145  P.  873. 

S  124  (Kan.)  A  deed  construed,  and  held  to 
make  a  present  grant  to  five  persons  named  and 
to  empower  the  grantees  to  convey,  but  to  pro- 
vide that  if  no  conveyance  was  made  the  land 


ohould  descend  to  flielr  blood  htSxB  only^Howe 
V.  Howe.  14B  P.  873. 

In  a  deed  to  the  parties  of  the  second  part, 
their  "blood  heirs"  and  assigns,  the  limitation 
arising  from  tlie  use  of  the  words  auoted  was 
void,  and  the  grantees  took  estates  In  fee  sim- 
ple.—Id. 

-8  128  (Kan^  The  rule  in  Shelley's  Case,  ex- 
cept ander  Oen.  St  1909.  i  9829,  as  applied  to 
wUls,  is  part  of  the  common  law  adopted  by 
section  9850,  and  under  a  deed  to  a  grantee 
for  life,  at  his  death  the  title  to  vest  in  his 
heirs,  he  can  convey  the  fee.— Kirby  t.  Broad- 
duB.  146  P.  876. 

The  "rale  in  Shelley's  Case"  stated,  and  Keld, 
that  the  grantor  cannot,  by  deecribing  the  es< 
tate  conveyed  as  one  for  Ufe  only,  effective!/ 
forbid  the  grantee's  aUmation  <d  the  feai—Id. 

(D)  ESxeeptlona  and  fUwevvatlans. 

8  138  (Wash.)  An  exception,  as  distinguished 
from  a  reservation,  is  a  dause  in  a  deed  with- 
drawing from  its  operation  some  part  of  the 
thing  granted,  and  a  reservation  is  the  creation 
in  behalf  of  the  grantor  of  a  new  right  issuing 
out  of  the  thing  granted.— Studebaker  v.  Beek, 
146  P.  226. 

Deed  reserving  and  excepting  a  strip  of  land, 
previously  conveyed  as  a  railroad  right  of  way 
reserving  a  fee,  held  a  reservation  of  the  fee 
and  an  exception  of  the  easunent  of  way.— Id. 

f  143  (Kan.)  A  deed  construed,  and  held  to 
reserve  a  life  estate.^Howe  v.  Howe,  146  P. 
878. 

(V)  OoBdltloae  mmA  ReatrletloKB. 

I  ISO  (Or.)  A  right  to  forfeit  a  grant  of  prop- 
erty for  the  grantee's  breach  of  a  building  re- 
striction held  only  a  partial  restraint  on  the  use 
of  the  property  and  therefore  valid.— Duester 
V.  Alvin,  145  P.  600. 

Limitations  on  the  use  of  real  property  obtain 
their  force  from  the  right  of  the  fee  owner  to 
regulate  the  manner  of  occupancy  of  the  laud 
conveyed. — Id. 

IV.  PI.EAI9INO  AND  EVIDENCE. 

8211  (C!al.}  Evidence  that  husband  executed 
and  handed  deed  to  wife  after  being  advised  that  a 
delivery  was  necessary  to  vest  title  in  her,  and 
that  nothing  was  said  relative  to  it  not  taking 
effect  unless  he  died  first  held  to  make  a  prima 
facie  case  for  the  wife's  administrator  in  a  suit 
to  quiet  title.— Bias  v.  Reed,  145  P.  516. 

§2(1  (Wash.)  Evidence  in  a  suit  to  set  aside 
a  conveyance  held  to  warrant  a  rescission  for 
fraud  or  undue  influence.— Dibert  v.  Peterson, 
146  P.  588.- 

DEFAULT. 

Bee  Judgment,  |8  92-162. 

DELIVERY. 

See  Deeda.  H  66-67;  Balea,  f  170. 

DEMONSTRATIVE  EVIDENCE 

See  BvidenM,  f  186. 

DEMURRER. 

See  Pleading.  I8  205-217. 

DEPOSITIONS. 

See  Appeal  and  Error.  8  1051;  Orimlnal  Law, 
S  548 ;  Evidence,  |  SS2. 

8  64  (Wash.)  Conclasion  of  a  witness,  testify- 
ing by  deposition  as  to  condition  of  the  vital 
organs  of  decedent  that  they  were  the  same  as 
would  be  caused  by  chronic  alcoholism,  Aefd  not 
responsive.- Indeiwndent  Order  of  Foresters  v. 
Bonner,  145  P.  987. 


Vor  CMOS  la  Deo.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Xadexes  set  same  toplo  and  ssotloD  (D  NXIHBBB 


Digitized  by  Google 


DeyoBita 


145  PACIFIC  BBPOBTEB 


U98 


DEPOSITS. 

See  Banks  and  Banking,  H  16. 184, 135. 

DESCENT  AND  DISTRIBUTION. 

See  Appeal  and  Error,  I  151 ;  Deeds,  S  128 ; 
'Dower:  Bxecntors  uod  Adtnlniatraton ;  Iq- 
diane,  %  IB  ;  WUU. 

I.  NATUBE  Ain>  COUBSE  IH  O-EN- 
EBAX.. 

S  4  (Kan.)  The  laws  of  Kansas  (Oen.  St 
1000.  H  293G'296'h  determine  the  descent  and 
distribution  of  real  estate  situated  In  B^sas. 
-Martin  v.  Martin,  145  P.  665. 

§6  (Kan.)  The  provisions  of  Gee.  St  1909, 
S  2936,  regarding  descents  and  distributions, 
relate  to  lands  in  Kansas  owned  by  any  intes- 
tate at  his  dealii,  irrespective  of  hia  residence. 
— WUiiams  V.  Weasels,  145  P.  856. 

nZ.  RIGHTS  AWa  UABIUTIEB  OF 
HEiBS  AND  I»I»X&liiU'X££8. 

(A)  Vmtmwm  uA  Batabllabment  of  Rl«ht« 
In  Oaneral. 

S7l  (Cal.)  Defendants,  In  a  proceeding  to  «>• 
tabliflh  heirship,  having  appeared  and  presnited 
their  claim,  are  bound  by  the  adjudication  ad- 
verse to  them,  though  other  possible  claimants 
were  not  before  the  court— In  re  Walden's  En- 
tate.  145  P.  100. 

{82  (Or.)  Family  agreements  for  the  settle- 
ment and  distribution  of  estates  will  be  upheld 
in  the  absence  of  gross  injustice  oi  fraud.— 
Loughary  r.  Simpson,  146  P.  10S9. 

DESERTION. 

See  Divorce,  |  37. 

DILIGENCL 

See  Pledges,  I  80. 

DISBARMENT. 

See  Attorney  and  Qimt.  H  S9-ra. 

DISCHARGE. 

See  Gnaxanty,  |  56;  Prindpal  and  Borety,  $ 
120. 

DISCRETION  OF  COURT. 

See  Appeal  and  Brror,  U  946-978 ;  Breach  of 
Marriage  Promise,  {  81 :  Criminal  Law,  §1 
543,  U44.  1150-1156:  Divorce,  J.  262,  Judg- 
ment, H  m  139,  143 :  New  OMal,  |  159 ; 
Pleading,  fso;  Trial,  I  25;  Witnesses,  {  79. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  IS  494,  548,  773,  776, 
783,  786,  927;  Criminal  Law,  8>  681,  1130: 
Judgment,  |  570;  Limitation  of  Actions,  i 
130 ;  Trial,  S8  139-845. 

II.  INVOLUKTART. 

1 56  (Or.)  Misjoinder  of  defendants  Lb  not 
ground  for  a  nonsuit— Burggraf  v.  Brocha,  145 
P.  030. 

$  60  (Wyo.)  In  action  for  damages,  held  that 
the  court  properly  reversed  the  judgment  and 
dismiseed  uie  action,  where  plaintiff  refused  to 
remit  the  punitive  damages  or  to  furtberprose- 
cnte  the  action.— Kester  v.  Wagner,  145  P.  748. 

DISQUALIFICATION. 

See  Judges,  S  51. 

DISSOLUTION. 

See  Corporatloiis,  ||  618,  618;  Partnership.  |8 


DISTRIBUTION. 

See  Descent  and  Distribottoa ;  Sxeeators  and 
Administrators,  8  815. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Criminal  Law.  H  721%,  1171. 

8  9  (OKI.)'A -ccmnty  attorney  appearing  lor 
the  county  commissioners  as  plaintiffs  In  error 
presumably  has  authority  so  to  do,  in  the  al»- 
sence  of  a  contrary  showing  by  the  commission- 
ers.—Board  of  Com'rs  of  Mnskogee  County  v.. 
Fink,  145  P.  413. 

That  the  records  of  the  county  commissioners 
are  silent  on  whether  the  county  attorney  is 
authorised  to  appeal  does  not  raise  a  presump- 
tion that  the  appeal  was  unauthorised. — Id. 

Meaning  of  "affirmative  showing"  stated,  as 
used  in  the  rale  that  the  county  attorney  will 
be  presumed  to  have  aotboriti'  to  appeal  for 
the  county  cmnmissioners  in  the  absence  of  an 
affirmative  riiowlng.- Id. 

DITCHES. 

See  Drains. 

DIVIDENDS. 

See  Corporations,  88  152,  153. 

DIVORCE. 

I.  NATURE  AJffi>  FORM  OF  REHRDT. 

8  1 1  (Cal.)  The  state  is  Interested  in  divorce 
proceedings,  being  concerned  with  the  preaerva- 
tion  of  toe  marriage  relation.:— BcUnss  v.  Beh- 
fuBB,  145  P.  1020. 

n.  GROUNDS. 

8  31  (HM.)  The  failure  of  a  husband  to  sup- 
port his  wife,  according  to  his  means  and  sta- 
tion in  life,  heid  to  entitle  her  to  a  divorce  un- 
der Laws  1910,  c.  62,  8  22.— Taylor  v.  Taylor, 
145  P.  1075. 

8  34  (Wash.)  The  fact  that  a  hnsband  and 
wife  have  hopelessly  drifted  apart  is  no  ground 
for  divorce  at  his  instance,  where  the  separa- 
tion was  .due  wholly  to  his  own  wrongdoing.— 
Maloney  v.  Maloney,  145  P.  631. 

8  37  (Wash.)  Te  watYant  a'  divorce  for  deser- 
tion there  must  have  been  a  voluntary  abandon- 
ment without  consent,  juetiflcation,  or  intention 
to  retam,  continuing  for  a  year. — Maloney  v. 
Maloney,  145  P.  631. 

A  wife  will  not  be  deemed  guilty  of  abandun- 
meut,  who,  justified  in  separating  from  her  hus- 
band, thereafter  refuses  to  listen  to  his  over- 
tures for  a  reconciliationj  when  such  overtures 
were  not  made  in  good  faith. — Id. 

IV.  jimnuDioTioN.  PKooBBDnroa. 

AND  RELIEF. 
im  BvMene*. 

8  124  (Or.)  Bvidence  Md  sofficient  to  justify 
a  decree  for  divorce  in  favor  of  defendant.-H^ 
V.  Coe,  146  P.  674. 

(B)  Dl«mla««l,  Trial  or  Heutes,  ttmA  Msw 
Trial. 

8  151  (Cat)  Where  the  defendant  in  a  divorce 
suit  failed  to  contest,  she  cannot  obtain  relief 
from  an  interlocutory  judgment  by  means  of  a 
motion  for  a  new  trial,  but  must  proceed  under 
Code  Civ.  Proc  f  47S.— Kehfuss  v.  Bdiflta^ 
145  P.  1020. 

(F)  JndBmemt  or  Deere*. 

8  157  (Wash.)  Where  each  party  had  mis- 
treated the  other,  and  they  could  not  live  to* 
Ketber  as  husband  and  wife,  divorce  held  proper- 
ly granted  to  each  party.— Schirmer  t.  Bdiir* 
mer,  146  P.  981. 
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S  160  (GaL)  Tbongh  tb^  defendant  in  a  di- 
vorce action  defaults,  judgment  cannot  be  grant- 
ed until  tbe  facta  upon  whicli  the  relief  la 
sought  are  estabUshed.— Behtuss  v.  Behfuss, 
146  - P.  1020. 

1 161  (Gat)  A  detautt  jndgmeat  Ot  divorce 
will  be  Bet  aaide  on  sUsht  wowing,  for  the  state 
is  also  interested.— Behfuss  t.  Behfuss,  145  P. 

1020. 

8  165  (Gal.)  Tbe  failure  of  a  wife  to  contest 
ber  huaband^a  anit  for  divorce  held  the  result 
of  excusable  neglect  within  Ck>de  Civ.  Proc.  I 
473.— KehfusB       Rehfass,  145  P.  1020. 

An  interlocutory  judgment  of  divorce  heid 
propc^rly  set  aside,  being  based  <n  a  etdliuive 
agreement.— Id. 

On  proceeding  to  vacate  an  interlocntoi?  judg- 
ment of  divorce,  held,  that  tbe  conrt  might  con- 
aider  that  the  cause  was  not  at  iaane;  defend- 
anf  ■  croaa-complaint  not  htang  dcDied. — Id. 

(G)  Appeal. 

8  l82_rWaflli.)  Under  Rem.  &  BaL  Code.  H 
988,  1781,  superior  court  held  to  have  joris- 
dlction  to  allow  attorney's  fees  and  suit  money 
pending  an  appeal  in  divorce. — Lewis  v.  Lewis, 
145  P.  080. 

S  164  (Wash.)  App«d  from  order  allowing  at- 
torney's fees  and  suit  money  pending  appeal 
from  judgmmt  which  bad  been  dismissed  Aeld 
not  to  bring  up  for  review  questiona  involved  in 
the  princi^  action. — ^Lewu  v.  Lewis*  145  P. 
980. 

8  186  (Cal.ADp.)  WheT«  the  judgment  in  di- 
vorce cannot  be  reconciled  with  the  findiuga. 
either  on  the  theory  of  a  miscalculation  based 
on  tbe  facts  or  a  mistake  of  law,  tbe  District 
Gourt  of  Appeal  will  reverse  and  remand  for 
new  trlaL— Suohado  t.  Machado,  140  P.  783. 

T.  ALXMONT.  AIXOWAHOES,  AND 
DISPOSITION  OF  PBOFEBTT. 

8240  (Old.)  Alimony  awarded  purmant  to 
Bev.  Laws  1010,  1  4960,  heid  not  excessive.— 
Vick  V.  Vicfc.  146  P.  816. 

I  252  (Wash.)  Rem.  ft  Bal.  Code,  |  989,  held 
to  give  trial  conrt  a  wide  discretion  in  dutrib- 
ntlng  community  funds  on  the  granting  of  a 
divorce  and  such  discretion  not  abused,  though 
property  given  husband  was  worth  more.ttian 
ttiat  given  the  wife.— Sctiirmer  v.  Schirmer,  146 
P.  981. 

8  288  (Wash.)  On  affirmance  of  divorce  decree 
on  wife's  appeal,  hosband  held  to  be  required 
to  pay  the  costs  in  view  of  the  division  of  the 
prop^ty  made  by  the  decree.— Schirmer  v. 
Schirmer,  146  P.  98L 

VI.  OmtTODT  AND  BUPPOBT  OV 
OHIUDBBN. 

8298  (Or.)  Evidence  held  sufficient  to  justify 
a  decree  for  the  custody  of  the  children  In  favor 
of  defendant.— Coe  v.  Go«.  145  P.  674. 

{  308  (Wash.)  Allowance  of  $80  a  month  to 
be  paid  by  husband  to  wife  for  support  of  chil- 
dren 6,  12.  and  16  years  old  held  not  shown  to 
be  insnffident.- Schirmer  v.  Schirmer^  145  P. 

DOCUMENTS. 

See  Bvidenee^  88  388-8S9. 

OOMICILL 
See  Tenn«b  I  22. 

DONATIONS. 

See  QUtM. 


-DIGBST  BjMfe^t 

DOWER. 

I.  NATITBE  AND  REQUIBITES. 

8  14  (Or.)  There  is  no  dower  In  an  equity^ 
Griffith  V.  Griffith,  146  P.  270. 

XL  nrOKOATX  XNTEBEBT. 
(A>  KIshta  u«  BemedtoB  ot  WIft. 

i3S  (Or.)  Where  a  husband  purchased  land, 
ing  title  Id  the  name  oil  another,  the  wife 
may  on  his  death,  before  jadgment  in  a  divorce 
suit  by  her,  set  aside  the  conveyance  as  fraudu- 
lent.—Griffith  V.  Griffith,  146  P.  270. 

(B)  Bkv,  Releiuie,  or  ForCcttnre. 

{44  (Or.)  Though  a  husband  may  dispose  of 
his  personal  property  without  his  wife's  consent; 
he  canntit  without  ber  consent  transfer  bis  land 
so  as  to  bar  her  dower  rlgbts^-Giiffith  t.  Grif- 
fith, 146  P.  27a 

DRAINS. 

See  Goon  ties,  8  100;   Eminent  Domain,  8  2. 

n.  AMBUMENTS  AHD  BPBOZAL 

TAXES. 

8  68  (Okl.)  That  part  of  the  expense  of  con- 
structiug  a  drain^e  ditch  which  is  assessed 
against  a  county  for  draining  highways  cannot 
be  paid  from  funds  collected  by  ^wcial  assess- 
ments against  property  owners.— Wilkins  v. 
HUlman.  146  P.  1111. 

Under  Gomp.  Laws  1909.  8  3009,  construed 
with  Bev.  Laws  1910,  88  TBSl,  7609,  held  that 
bridges  over  a  drainage  ditch  should  be  con- 
structed at  the  expense  of  tbe  county  and  not 
at  the  expense  of  the  drainage  district— Id. 

8  7 1  <Okl.)  In  the  construction  of  a  drainage 
ditch  special  assessmeots  can  Iw  mads  only  tor 
corresponding  specific  benefits  eMifertwLr— WU- 
kina  T.  BiUman.  145  P.  1111. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DUE  PROCESS  OF  LAW. 

See  Conatitntional  Law,  H  276-30a. 

DURESS.  ; 

See  Threats. 

EARNING  CAPACITY. 

See  Damages,  |  178. 

EASEMENTS. 

Set  Deeds,  I  188;  Judgment,  8  743;  Qideting 
Title,  8  4a. 

EJECTMENT. 

See  Adverse  Possesston,  8  14;   Jury,  |  13; 

Pleading.  {  869. 

X.  RIGHT  OF  ACTION  AND  DE- 
FENSES. 

826  (EanJ  Where  defendant  In  ejectment 
had  paid  off  mortgages  placed  on  the  property 
by  plaintiff,  Md,  that  plaintiff  could  not  oust 
him  from  posseesiou  until  site  had  accoonted 
to  him  for  the  amount  tiius  pald^New  t. 
Smith,  145  P.  880. 

IT.  TRIAI^  JT7DOHENT.  ENFOEOE- 
MENT  OF  jnpDQBIENT,  AND 
BETIEW. 

{  109  (Okl.)  Tbe  direction  of  a  verdict  tor  de- 
fendants Itela  not  error,  where  there  was  no  evi- 
dence that  defendant  had  or  claimed  possession. 
-Stroud  V.  Elliott,  145  P.  804. 
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EJECTION. 

See  Fleadinff,  i  868;  Pzlndpal  and  Agtnt,  | 
14S. 

ELECTION  OF  REMEDIES. 

See  ContractB,  {  324. 

S  4  (Colo.)  A  court  cannot,  over  the  objec- 
tions of  both  parties,  require  a  purchaser,  who 
elected  to  sue  for  the  rescission  of  the  contract 
for  the  vendor's  breach,  to  chanae  his  cause  of 
actioo  to  one  for  damagea. — Cheney  t.  Bier- 
kamp,  145  P.  691. 

ELECTIONS. 

See  Evidoice,  |  157 ;  Intoxicating  Uqnors,  8 
29:  Municipal  Corporations,  |  108;  Schools 
and  School  Districts,  8S  97,  103. 

Vn.  BAIXOTS. 

8  194  (Okl.)  A  ballot  marked  by  a  voter,  by 
writine  oc  such  ballot  Dames  of  persons  not 
printod  thereon  as  candidates,  with  the  intention 
to  distinguish  it,  is  "distinguished,"  within 
Rev.  Laws  1910,  {  3086.— Moss  t.  Hunt*  145 
P.  760. 

X.  CONTESTS. 

5271  (CaLApp.)  Under  Code  Civ.  Froc.  $ 
1114,  to  be  ground  for  contesting  an  election, 
it  ia  necessary  that  illegal  votes  shall  have  been 
counted  for  the  one  declared  elected  and  that 
he  would  not  have  been  elected  bat  for  snch 
TOtes.— Waite  v.  Brendlin,  145  ip.  739. 

1273  (CaLApp.)  Under  Code  Civ.  Proc  t 
1112,  one  who  has  been  recalled  from  office  as 
city  trustee  cannot  contest  the  right  of  another 
to  succeed  faim  on  the  grounds  ■peciAed  in  Code 
Civ.  Froc  i_  1111.  snbdk  1  and  4^Waite  v. 
Brendlin,  145  F.  739. 

1 288  (Mont.)  Where  a  legislative  election  con- 
test was  filed  under  an  unconstitutional  stat- 
ute, the  petition  was  not  amendable  so  as  to 
initiate  a  contest  under  another  law  after  the 
time  therefor  had  explred.—State  v.  District 
Court  of  the  Fourteenth  Judicial  District  in 
and  for  Broadwater  County.  145  F.  721. 

fi  295  (Okl.)  Evidence  held  to  sufficiently  iden- 
tii;  the  ballots  to  warrant  their  introduction  in 
evidence.— Moss  v.  Bunt,  145  F.  700. 

Evidence  in  a  contest  over-the  office  <tf  county 
judge  held  to  sustain  a  judgment  for  defend- 
ant.—Id. 

Evidence  Aeld  to  sustain  a  finding  that  certain 
names  were  written  on  ballots  with  intention 
to  write  a  distinguishing  mark  thereon  in  viola- 
tion of  Rev.  Laws  1910,  |  3086.— Id. 

§303  (CaLApp.)  Code  Civ.  Froc  Sg  1111- 
1127,  prescribing  the  judgment  which  may  be 
rendered  in  election  contest  is  not  applicable  to 
a  contest  by  <Mie- recalled  from  offic&p-Waite  v. 
Brendlin.  145  P.  7S». 

ELECTRICITY. 

See  Eminent  Domain,  {  47. 

ELEVATORS. 

Bee  Master  and  Servant,  S  ISO. 

EMBEZZLEMENT. 

i  44  (OkLCr.App.)  Evidence  held  to  sustain  a 
conviction  of  embeszlement  by  a  lodge  officer. — 
Lowdermilk  v.  State,  145  P.  1110. 

EMINENT  DOMAIN. 

See  Constitutional  Law,  }  290;  Stipulations, 
I  17 ;  Taxation,  $  511. 

1.  MATUKE.  EXTEITT,  AlTD  DELEGA- 
TION OF  POWER. 

1 2  (Okl.)  The  rule  that  a  county  is  not  liable 
for  damages,  the  direct  result  ox  the  torts  of 
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the  county  commlimioners  In  dipping  cattle,  is 
not  violative  of  Const  art.  2,  i  24,  aa  talnng 
property  without  compensation. — Welker  t.  An- 
nett,  145  F.  411. 

(2  (Okl.)  To  pay  from  the  funds  collected 
by  special  assessments  that  part  of  the  cost  of 
a  drainage  diteh  which  is  assessed  against  a 
county  for  draining  highways  would  be  a  vio- 
lation of  Const,  art.  2,  {  24.— Wilkins  Hill- 
man,  145  P.  IIU. 

§  20  (Wash.)  To  bring  timber  to  the  mill  wt 
market  Is  a  public  use,  authorizing  oondemnfr* 
don  of  land  for  a  logging  railroad. — State  t. 
Superior  Court  of  Thurston  County,  145  P.  421. 

The  amount  of  service  rendered  to  memliers  of 
the  public  generally  by  a  logging  road  is  not 
material  in  detemuning  whether  It  is  a  public 
utility.— Id. 

That  a  logging  road  was  largely  controlled 
by  a  timber  company  does  not  deprive  it  of  its 
public  character  and  prevent  the  exercise  of 
powers  of  eminent  domain.— Id. 

S45  (Wash.)  A  logging  road  will  not  be  de- 
nied condemnation  because  its  proposed  route 
will  cross  a  portion  of  a  tract  of  land  which 
might  in  the  future  be  used  for  a  mill  site- 
State  T.  Superior  Oonrt  of  Thurston  Gonntj, 
145  P.  421. 

S  47  (NVash.)  A  corporation  constructing  a  hy- 
droelectric power  plant  for  a  public  purpose 
cannot  condemn  a  power  site  owned  by  another 
public  utilities  corporation  which  intends  to 
construct  thereon  a  similar  power  plant. — State 
V.  Suiwrior  Court  for  Spokane  County,  145  P. 

Where  property  was  acquired  by  a  public 
utilities  corporation  in  reasonable  antieipation 
of  its  future  needs,  ft  Is  considered  to  be  de* 
voted  to  a  public  use.— Id. 

B  S5  (Wash.)  Public  service  corporations  hav- 
ing power  of  eminent  domain  may  determine  the 
location  of  their  works  for  which  land  Is  sought 
to  be  condemned. — State  v.  Superior  Court  of 
Tlii.-rston  County,  14B  P.  421. 

ISe  (Wash.)  Whether  a  log^ng  road  i«  en- 
titled to  condemn  land  depends  upon  the  ne- 
cessity of  the  land  for  a  public  use  and  the 
feasibility  of  the  route.— State  v.  Snpeiior  Court 
of  Thurston  County,  145  P.  421. 

H.  OOBCPENSATIOlf. 

(B)  Taktnff     or     Injnrlnv  Property 
Oroiiiid  for  OomveaaatloM. 

1 101  (Wash.)  Where  a  city  hsd  established  a 

sidewalk  grade  by  formal  ordinance,  it  could 
not  change  such  grade  without  payment  of 
damages  to  abutting  property  owners. — Ludwigs 
v.  City  of  Walla  Walla,  145  P.  193. 

S  (01  (Wash.)  The  owner  of  an  unimproved 
city  lot  cannot  recover  damages  for  a  change  in 
the  street  grade  as  fixed  by  ordinance,  where 
the  street  was  never  actually  graded. — City  of 
Spokane  v.  Ladies'  Benev.  Society,  146  P.  443. 

A  lot  owner,  who  has  improved  his  propertr 
in  reliance  upon  a  grade  established  by  ordi- 
nance, may  recover  damages  from  change  in 
such  grade.--Id. 

(O)  Meaanr*  amA  Auwaat. 

1 128  (Wash.)  Where  the  condemnation  by  a 
city  of  a  Joint  use  of  a  railroad  right  of  way  ne- 
cessitated a  5  per  cent,  change  of  grade,  the 
company  is  entitled  to  such  sum  as  would  en- 
able it  to  adjust  itself  to  the  change.— Seattle, 
R.  &  S.  By.  Co.  V.  City  of  Seattle.  145  P.  54. 

m.  PBOOEEDINOS  TO  TAKE  PRO?- 
EBTT  AND  ASSESS  OOll- 
FEITSATION. 

S  177  (Wash.)  In  a  proceeding  to  condemn 
part  of  the  right  of  way  of  a  railroad  company, 
a  rpoeivor  of  the  company  should  tit  made  a 
rjarty.— St-nttle,  R.  ft  S.  By.  Co.  T.  City  of 
SeatUe,  145  P.  54. 
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S207  <W&sh.)  Where  a  city  eooght  a  joint 
uee  of  a  railroad  right  of  way  for  a  conalderable 
distance,  the  way  should  not  be  divided  into 
Bones,  but  the  damages  shoold  be  uaesaed  far 
the  whole  way.— Seattle,  B.  &  S.  By.  Co.  T. 
City  of  Seattle,  145  P.  54. 

Though  a  railroad's  title  to  its  right  of  way 
varied  according  to  location,  it  can  demand  that 
damages  for  the  acqoisitioo  tv  a  tfty  of  a  Joint 
nae  in  the  way  be  assessed  aa  a  single  right  in 
one  verdict. — Id. 

S  223  (Wash.)  Where  land  was  taken  for  the 
extension  of  a  street,  a  verdict  awarding  $150 
for  damage  to  remaining  land  sufficiently 
showed  that  such  sum  was  the  net  damage  over 
special  beue&ts  under  Bern.  &  Bal.  Code,  { 
7782.— In  re  Pine  Street  Assessment  in  City  of 
Walla  Walla,  145  P.  179. 

1 24 1  (Wash.)  Where  a  city  condemned  part 
of  a  railroad  right  of  way,  it  was  inequitable 
to  vest  tbe  city  with  fee  title,  damages  having 
been  awarded  on  the  theory  that  the  city  de- 
sired a  mere  joint  use.— Seattle.  R.  &  S.  By. 
Co.  T.  City  of  SeatUe,  145  P.  54. 

T.  TITIiE  OB  BIGHTS  ACQUIBED. 

« 320  (Wash.)  Under  Rem.  &  Bal.  Code,  S 
77^,  relating  to  the  passing  of  title  to  proper- 
ty condemned,  held,  that  title  to  property  for 
which  an  award  was  made  January  17th,  judg* 
ment  entered  Januaiy  21st,  passed  on  February 
20th,  tbe  day  on  wfaich  damages  were  paid. — 
Port  of  Seattle  v.  Yesler  Estate,  145  P.  209. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Commerce,  H  8,  27:  Death,  S|  0,  88;  In- 
sarance.  |S  4i37,  648:  Master  and  Servant,  (| 
87,  180,  204^  228,  266. 

EMPLOYES. 

See  Master  and  Servant 

ENTRY.  WRIT  OF. 

Sea  BUMtment. 

EQUALIZATION. 

See  TazatjioD.  H  489,  498. 

EQUITY. 

See  Action,  {  25 ;  Cancellation  of  Instruments ; 


eting  Title;  Reformation  of  Instruments; 
Specific  Performance;   Subrogation;  Trusts. 

X.  JUBISDICTIOlf,  FBINCIPLES,  ANB 
MAXIMS. 

(A)  Natarc,  Ovoand*,  Snbjeots,  And  Bztent 
«f  Jnrladtction  In  General. 

{42  (Or.)  Both  parties  having  submitted 
themselves  to  tbe  equitable  jurisdiction  of  the 
court  and  ashed  for  affirmative  relief,  and  so 
chosen  to  litigate  their  rights  in  such  forum,  the 
court  will  not  seek  specious  reasons  for  declin- 
ing jurisdiction.— Gillihan  v.  Cieloha,  145  P. 
1081. 

(O]  Prtnelnles  and  Maxims  of  Kqalty. 

S  57  fCal.)  Where  a  party,  for  a  valuable  con- 
sideration received,  agrees  to  give  a  mortgage 
or  lieu,  and  fails  in  his  attempt  to  execute  the 
same,  equity  will  enforce  the  lien  on  the  prop- 
erty.—Beckwith  V.  Sheldon,  145  P.  97. 

§  65  (Okl.)  A  petition  to  validate  one  oil  and 
gaa  lease  and  cancel  another  is  demurrable, 
where  it  sbows  that  plaintiff  has  been  guilty  of 
breach  of  conttaet— Wellaville  Oil  Co.  v.  HiUer, 
145  P.  344. 


H.  X^AOHES  AND  8TAX£  DEMANDS. 

S7I  (Wash.)  Grantee  accepting  deed  from  a 
grantot  reserving  a  strip  be  ud  previously 
granted  as  a  railroad  right  of  way  heu  not  en- 
titled more  than  30  years  thereafter  to  as- 
sert an  equitable  title  to  tbe  strip.— Studebaker 
V.  Beek,  145  P.  225. 

S  72  (Kan.)  Mere  delay  does  not  estop  plain- 
tiff from  suing  for  property  which  has  re- 
mained snbstantially  tbe  same,  where  tbe  rights 
of  no  innocent  third  person  have  intervened. — 
Watts  T.  Bfyers,  145  P.  827. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESTATES. 

See  Deeds,  H  12S-128;  Descent  and  Distribu- 
tion ;  Dower ;  Executors  and  Adminiatratorg ; 
Life  Estates ;  Bemaindera ;  Tenancy  in  Com- 
mon ;  Wills. 

ESTOPPEL 

See  Corporations,  1 76 :  Counties,  J  153 ;  Crim- 
inal Law,  §  1137;  Egui^.  S  72',  Executors 
and  Administrators,  f  225 ;  Husband  and 
Wife,  H  33,  34,  129;  Insurance,  §;  371.  388, 
660:  Judgment,  ffi  570-749:  Landlord  and 
Tenant,  J  254;  Pleading.  H  269,  409;  Trial, 
I  897;  Vendor  and  Purdiaser,  {  16. 

H.  BT  DBED. 
(A)  OreattOM  anfl  Operatloa  In  Ocaenil. 

$29  (Wash.)  One  who,  under  a  bond  for  a 
deed,  accepted  a  deed  reserving  and  ezceptliig  a 
strip  of  land  previously  conveyed  by  the  gran- 
tor for  a  railroad  right  of  way  with  reservation 
of  the  fee  could  not  insist  that  the  reservation 
was  improperly  inserted  in  the  deed.— StDdebak- 
er  V.  Beek,  145  P.  225. 

m.  EOtnTABLE  ESTOPPED 
(A)  Nature  mad  Knsentlala  la  Oeaeral. 

1 52  (Wash.)  Basis  of  estoppel  In  pals  stated. 

—Maxwell  v.  Dlmond,  145  P.  77. 

S  54  (CaLApp.)  Owner's  check,  drawn  on  her 
bank,  with  instructions  to  pay  her  contractor  on 
release  of  liens,  held  not  an  estoppel  in  favor  of 
plaintiffs,  who  had  furnished  work  and  materi- 
als end  had  Sled  liens  and  notices  therefor.— 
Wade  V.  City  and  County  Bank,  140  P.  145. 

S  54  (Wash.)  Want  of  knowledge  or  available 
means  of  acquiring  knowledge  equal  to  tlmt  of 
other  party  AeM  essential  to  the  creation  of  an 
estoppel.— Wecbner  v.  Dorchester,  145  P.  197. 

S  58  (Okl.)  Tbe  party  pteading  estopQel  must 
have  in  good  faith  been  misled  to  his  injury.— 
Williams  v.  Purcell,  145  P.  1151. 

{62  (Wash.)  Where  an  iodividnal  in  posses- 
tiion  of  land  while  a  county  bad  title  as  purchas- 
er at  a  tax  sale  made  no  improvements  adding 
value  to  tbe  land,  and  did  not  pay  any  taxes^ 
the  county  held  not  estopped  from  asserting  ti- 
tle.—OnstKreKni  T.  Dwytt.  145  P.  45S. 

(B)  Oroaada  of  Bstoppel. 

1 68  (ColcApp.)  Where  plaintiff  proved  a 
note  against  a  bankmpt  corporation,  he  is  es- 
topped to  claim  that  the  president  had  no  au- 
thority to  execute  the  note,  and  hence  was  per- 
sonally liable.— New  England  Electric  Co.  v. 
Shook,  145  P.  1002. 

8  83  (Or.)  Where  a  corporation  sold  lota  In  a 
city  addition  subject  to  building  restrictions, 
such  restrictions  were  not  covenants  personal 
to  tbe  cornoration.  but  it  was  bound  by  estop- 

gil  as  well  as  other  mirchasers  with  notice.— 
uester  v.  Alvin.  145  P.  U60. 
190  (Idaho)  Where  a  party  has  apparently 
consented  to  an  act,  thereby  inducing  others 
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to  act,  he  cannot  question  the  legality  of  the 
act  to  their  prejudice-^Ezcbange  State  Bank 
V.  Taber,  145  P.  1000. 

(O)  PeraoMM  Affeeted. 

S  97  (OkL)  Estoppel  operates  only  hetween 
parties  and  priviea,  and  the  party  pleading  it 
must  have  in  good  faith  been  misled  to  bis  in- 
jary.— WUliams  v.  Purcell,  145  P.  1161. 

(D)  Matters  Precluded. 

§  101  (Wash.)  That  one  who  had  an  interest 
in  land  under  judgments  and  a  certificate  of  re- 
demption sold  bis  interest  under  the  judgments 
held  not  to  estop  bim  from  receiving  a  sher- 
iff's deed  under  the  certificate.— Weehner  T>  Dor- 
diester,  145  P.  197. 

EVIDENCE. 

See  Accoant  Stated,  §S  11,  19;  Adoption,  S  13; 
Adverse  Poasesaion,  §  114 ;  Alteration  of  In- 
struments, SS  25,  27 ;  Am)eal  and  Error,  §9 
231,  615,  m>,  694,  843.  846.  8^  907.  909, 
927,  933.  99^-1016,  lOSO-lOMTlOSe,  1099: 
Arrest,  f  71;  Attachment,  S  248;  Attorney 
and  Client,  S  63;  Bailment,  $  18;  Bills  and 
Notes,  §§  406,  519,  520,  527;  Boundaries, 
S  35:  Brokers.  «  82.  86;  BurKlary,  §  36: 
Carriers,  §8  228,  318;  Chattel  Mortgages,  S8 
38,  278:  Contracts,  |S  45,  349;  Counties, 
f  67;  Criminal  Law,  ||  304-572,  576,  939- 
958.  1036.  1043,  1141,  1144,  1169:  Damages, 

8163-188;  Deeds.  15  118,  211 ;  Depositions; 
iTorce,  fi|  124,  298;  Elections,  J  295;  Ex- 
change of  Property,  g  8;  F/iIse  Pretenses,  g 
49:  Fraudulent  Conveyances,  ||  132,  146; 
Gifts,  S  47;  Grand  Jury,  (  41:  Guardian 
and  Ward,  |  13;  Homestead,  8  181;  Homi- 
cide, 58  14^-254,  339;  Hushand  and  Wife, 
»■  34,  491^,  262,  264;  Indians  58.13,  16; 
Innkeepers,  8  10;  Insurance,  8S  M5,  661, 
660,  604.  665;  Intoxicating  Liquors,  I  229; 
Joint  Adventures,  8  6 ;  Judgment,  88  162. 
841;  Landlord  and  Tenant,  53  231,  252; 
Larceny,  §§  41,  80;  Lewdno«!^.  5  10:  Limi- 
tation of  ActionH.  5§  196,  IDT;  Mi!=tPr  and 
Servant.  88  265-281;  Mortgaf;.':-.  .'SID.  4(;o, 
463 ;  Municipal  <  "orpn rations,  SS  1'2'2,  8]ti; 
Negligence,  §§  121,  134;  New  Tri;i].  SS  "2, 
102;  Parties,  §  88;  rartnerebip,  gg  53,  296, 
336:  Payment,  5  73;  Pleading,  §  34;  Pledg- 
es. 8  36;  Principal  and  Agent,  58  23,  123, 
173;  Quietint:  Title,  §  44;  Rape,  8§  52.  53; 
Reformation  of  Instruments,  8  45;  Replevlo, 
I  70;  Bobbery,  8  ;>3;  Sales,,  88  52, 
359,  439,  441 ;  Sheriffs  and  Constables,  <i  <f; 
Street  RailroadB.  §  114;  Taxation.  88  till, 
810;  Threats,  8  7;  Trespass,  8  40;  Trial, 
58  130-143.  165.  250-253;  Trover  and  Con- 
TerslMi,  I  40:  Troats,  |8  44,  89;  Vendor  and 
Purchaser,  H  44.  244;  Waters  and  Water 
Connes.  |  2^;  ^Uls,  ff  288-308.  488;  Wit- 
nesses. 

Reception  of,  see  Criminal  Law,  H  667-684; 
Trial,  f  66. 

I.  JUDXCIAI*  nOTIOE. 

8  20  (OkL)  The  eonrtfl  will  not  take  Jndlcfal 
notice  that  the  equipment  or  an  employ^  of  a 
railroad  is  engaged  in  interstate  commerce  at 
any  precise  time  or  place.— Chicaco,  R.  I.  St  P. 

Ry.  Co.  V.  McBee.  145  P.  331. 

{43  (Wash.)  Courts  will  take  notice  of  ibeir 
records  of  prior  proceedings  in  the  case.— Per- 
rault  V.  Emporitun  Department  Store  Co.,  145 
I\  438. 

5  48  (Wash.)  The  Supreme  Court  will  take 
judicial  notice  of  the  practice  of  the  otHcers 
of  the  public  land  service  as  commissioners  to 
administer  oaths  in  all  Lieariuga  pertaining  to 
state  lands.— Crouvb  v.  Ross.  145  P.  87. 

n.  FBESUBCPTIOKS. 

1 60  <MonL)  In  the  absence  of  evidence  to 
the  contrary,  one's  occupancy  of  a  bom  mnat 


be  treated  as  rightful;  no  inference  of  wrong- 
ful occupancy  being  permisBible^McLanghlUi 
V.  Bardsen,  145  P.  964. 

883  (AriE.)  Where  the  official  acta  of  pablic 
offi^rs  are  not  questioned,  it  will  be  presumed 
that  they  performed  tbeir  dut7^-Cbenoweth 
V.  Budge.  l&  P.  406. 

nr.  BELEVAiroT.  katbbxauty.  Am 

OOlfPETEKOT  nf  OENERAIb 

(A)  Facta  In  Iiisne  nnd  Rele'rant  to  I«a«Mt 

8  106  (Wash.)  Where  fire  insurance  companies 
sought  to  defeat  a  recovery  because  insured, 
who  died  before  trial,  fraudulently  overstated 
the  values,^  evidence  of  insured's  good  reputation 
held  admissible.— Rasmusson  v.  Nortn  Coast 
Fire  Ina  Co.,  145  P.  610. 

8113  (Cal.)  One  testifying  in  his  own  behalf 
as  to  rental  value  may  not  testify  to  what  he 
bad  "undertaken  to  do  with  reference  to  rent- 
ing this  out"— In  le  Piercy's  Estate.  145  P.  88. 

(B)  Rev  Oeatfe. 

8  121  (Or.)  In  an  action  on  a  contract  employ- 
ing plaintiff  as  defendant's  sales  manager,  evi- 
dence of  a  statement  made  by  defendajirs  presi- 
dent in  another  room  held  res  gesbe.— Sherman 
v.  Clear  View  Otcbard  Co..  145  P.  261. 

8  123  (Mont)  In  a  proceeding  for  the  probata 
of  a  will,  evidence  tending  to  impeach  the  tes- 
timooy  of  one  of  the  subscribing  witnesses,  who 
denied  publication,  is  not  admissible  on  pro- 
ponent's case  In  chief,  not  bdng  part  of  tbe  na 
gest&— In  re  WiUiams'  Will.  146  P.  967. 

(IQ)  Competenor. 

5  155  (Gal.App.>  Evidence  held  admissible  un- 
der a  cross-complaint  when  plaintiff  bad  pre- 
viously testified  to  receiving  moneys  from  cross- 
complainant  as  gifts  prior  to  1904,  when  the 
character,  as  trustee  or  donee,  in  which  these 
moneys  were  received  was  in  issue,  and  the  evi- 
dence bore  fm  the_point— Bmnner  v.  Title  Ins. 
&  Trust  Co,  145  P.  74L 

V.  BEBT  Aim  gEOOHPART  H VIMKMOB, 

8  1 57  (OkL)  A  taxpayer  seeking  to  enjoin  tbe 
extension  of  an  addttional  tax  for  school  pur* 
poses,  pursuant  to  an  election,  under  Rev.  Laws 
1910,  §  7383.  on  the  ground  that  30  per  cent  of 
the  voters  did  not  participate  in  the  election, 
may  establish  sucb  fact  by  parol  evidence,  the 
law  requiring  ro  jistration  not  applying  to  sudi 
election.— McCreary  y.  Lee,  145  P.  777. 

VI.  DEHOKSTBATITE  EVIDEHOB. 

8  195  (Wash.)  The  practice  of  admitting  mod- 
els in  evidence  in  all  proper  cases  should  be  en- 
couraged.—Kelly  T.  City  of  Spokane,  145  P.  57. 

VU,  ADMISSIONS. 

(B)  By  partlea  or  Othera  Interested  Im 
XCvent. 

8  222  (Nev.)  Where  plaintiffs  claimed  to  own 
a  building  on  defendant's  right  of  way,  construe- 
ted  partly  out  of  defendant's  materiala,  evi- 
dence of  a  different  claim  made  in  a  prosecution 
for  the  theft  of  the  materials  held  admissible  as 
an  admission.— Mirodias  T.  Southern  Pac  Co., 
146  P.  912. 

(O)  By  Grantors,  Former  Owner*,  or  PrlT- 
lea. 

8  230  (Kan.)  Statemento  by  deceased,  after 
execution  of  a  deed  by  his  wife  to  his  brother, 
that  it  was  deeded  to  bis  brothers  to  defraud 
his  wife,  held  admiastble.— Watta  t,  Myers,  146 
P.  827. 

vm.  DEOi.ARAHoirs. 

(A)  nature,  Forn,  and  Inoldenta  Im  Gan- 

eral. 

{271  (Idaho)  Admission  in  evidence  of  a  aelf- 
serring  letter  acM  error.— Bixchange  State  ^unk 
T.  Taber,  145  P.  1090. 
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8  272  (Or,)  Declaration  of  defendant,  tending 
to  show  he  oad  no  faith  in  his  title  to  land,  held 
admiBsible,  in  guit  for  valae  of  land  traded  for 
defendant's.— Burggraf  v.  Brocha,  146  P.  639. 

{  273  (Cal.)  The  dedaraUona  of  a  wife  that  a 
deed  to  her  from  her  husband  waa  not  to  become 
effective  anlefis  she  survived  her  bosband  were 
provable  aa  declarations  asainst  interest,  if  the 
fact  admitted  by  her  waa  material.— Bias  v. 
Beed,  149  P.  616. 

IX.  HEARSAT. 

{317  (Wyo.)  It  is  error  to  permit  witneases 
to  testify  over  objections  to  statements  made, 
not  in  Uie  presence  of  the  party  objecting. — 
Taylor  T.  Stockwell.  146  P.  743. 

Z.  noCUMEHTABT  EVmENOE. 

(A)  Pablle  or  OfleUa  Aeta.  ProcevAlnva, 
Reeords,  and  CertlSoate*. 

{  333  (OkL)  Record  of  a  board  of  health  show- 
in?  a  person's  birth  is  competent  evidence  of 
such  iKrsoD's  age  when  the  law  makes  it  the 
duty  ct  the  board  to  keep  such  record,  etc. — 
Bucher  v.  Showalter,  146  P.  1143. 

(C)  Private  Wrltlnvs  and  Pablloatloai. 

I  353  (Ariz.)  A  redtal,  in  a  bill  of  sale  by  an 
assignee  for  the  benefit  of  creditors  to  the  as- 
signor's wife,  that  the  money  paid  was  the  sep- 
arate property  of  the  wife  is  not  evidence  of  that 
fact— Xolte  V.  Winstanley,  145  P.  246. 

i  3M  (Utah)  Entries  in  the  regular  course  of 
business  are  admissible  only  when  the  entrant  is 
dead,  insane,  beyond  tbe  Jurisdiction,  or  unable 
to  recall  tbe  facts  by  r^erring  to  the  entries.— 
Shepherd  v.  Denver  &  B.  G.  R.  Co.,  146  P.  296. 

1 359  (Wash.)  The  practice  of  admitting 
pbotograptis  in  evidence  in  all  proper  cases 
should  b«  encouraged.— Kelly  t.  City  of  Spo- 
kane. 145  P.  57. 

ZI.  FABOZ.  OR  EXTRINSIC  EVIDENCE 
AFFECTING  WRITINOS. 

(A)  Contradlctlns.  Tarylns,  or  Addlaar  to 
Ternis  of  Written  InMtramciit. 

S397  (Or.)  Where  a  part  of  a  transaction 
has  been  reduced  to  writing,  but  another  part 
lias  not,  the  rule  against  contradicting  terms  of 
the  writing  applies  only  to  that  part  reduced 
to  -writing. — City  Messenger  &  Delivery  Co.  v. 
Postal  Telegraph  Co.,  145  P.  657. 

1 41 1  (Ner.)  Where  a  written  order  for  a  safe 
was  incomplete  on  its  face,  parol  evidence  was 
admissible  to  supply  tbe  missing  terms.— Her- 
ring-Haa-Marvin  Safe  Co.  v.  BalUet.  146  P. 
941. 

f  419  (CaLApp.)  Parol  evidence  held  admissi- 
ble to  show  there  was  no  consideration  for  a 
demand  in  tbe  form  of  an  I  O  U,'  but  that  it 
was  a  mere  acknowledgment  of  the  payment  of 
money.— Fassett  v.  Caldwell,  146  P.  729. 

{4(9  (Wash.)  Where  a  mortgage  required  the 
mortgagee  to  pay  city  assessments  and  pre- 
miums on  insurance,  etc.,  parol  evidence  was 
adraissible  to  show  that  the  mortgagee  orally 
agreed  to  pay  a  street  assessment  and  the  pre- 
mioma  on  certain  policies  due  when  tbe  mort- 
gage was  executed.- Harbican  v.  Skinner,  146  P. 
662. 

(C)  Sapavato   or  Sobaeaoeat  Oval  Avroe- 
ment. 

{444  (CaL)  Under  Civ.  Code,  |  1056,  where 
husband  delivered  deed  to  wife  without  reserv- ' 
ing  the  right  to  recall  it  or  revoke  the  delivery, 
it  could  not  be  shown  that  it  was  to  be  effec- 
tive only  if  the  wife  surrived  the  husband.— 
Bias  r.  Reed,  146  P.  616. 

{ 445  (Or.)  A  written  agreement,  except  when 
prohibited  by  positive  law,  may  be  modified  or 
annulled  by  a  subsequent  valid  oral  agreement 


—City  Umma  ft  DeUrery  Gow  t.  Postal  Ttele- 
grapb  ^Tmo  p.  e67. 

(D)  Coaatraetloa  or  Application  of  Lan- 
matfo  mi  Wrlttea  laatrament. 

{459  (Colo.App.)  Where  a  note  did  not  on 
its  face  show  in  what  capacity  two  of  the  sign- 
ers appended  their  signatures,  parol  evidence 
is  aomliMiUe  in  expuination.— New  England 
Electric  Cou      Shook,  146  P.  1002. 

Xn.  OPINION  BVIDEMOB. 

(A)  Coaelaaloaa  and  Opinions  of  Wltnoas- 
«■  In  Oeaeral. 

S  481  ^an.)  In  an  action  under  Rev.  SL  Mo. 
1909,  {  7828,  requiring  guarding  of  machinery, 
testimony  of  experienced  millers  was  admissible 
to  prove  the  ordinary  duty  of  a  miller  when  a 
com  mill  chokes  in  operation.— Baillod  T.  Nelson 
Grain  Co.,  146  P.  805. 

(B)  Sabjoets  of  Bxport  Testtmoar. 

§614  (OkL)  Whether  there  would  be  any  dan- 
ger to  an  experienced  man  in  catching  a  train 
moving  from  6  to  8  miles  an  hour  Acid  a  proper 
subject  for  expert  testimony.— Missouri,  O,  &  G. 
Ry.  Co.  T.  MiUer,  146  P.  867. 

(D)  Blxajntnation  of  Bzports. 

{556  (Cal.)  A  party  cross-examining  a  phy- 
sician stating  that  he  based  his  opinion  partly 
on  experience  should  ask  him  directly  whether 
he  relied  on  any  medical  authority  if  be  desires 
to  know.— Douglas  v.  Berlin  I^e  Works  ft 
Laundry  Co.,  145  P.  635. 

Xm.  EVTDEWOB  AT  FORMER  TRIAL 
OR  IN  OTHER  PROCEEDINO. 

{582  (Kan.)  Gen.  St.  1909,  {  2407,  permit- 
ting  the  use  of  the  stenographers  transcript  in 
testimony,  does  not  restrict  such  use  to  the  limi- 
tations attaching  to  a  deposition  under  sections 
5931  and  6953  (Code  Civ.  Proc  i{  S37,  368).— 
New  T.  Smith,  145  P.  880. 

XIV.  WEIGHT  AND  8UFFI0IENCT. 

IMt  (Okl.)  Evidence  held  insufficient  to  sus- 
tain a  finding  that  the  actual  value  of  a  span 
of  horses  was  ¥400.— Caulk  v.  Carlson.  145  P. 

{  60 1  (Wash.)  Evidence  of  government  weath- 
er records  for  13  years  back  held  insufficient  to 
support  a  finding  that  a  certain  month's  rain- 
fall was  unprecedented.— Badbum  v.  Fir  Tree 
LunUier  Co.,  14S  P.  632. 

EXAMINATION. 

See  SrldeiiMb  1  6S6;  WitncMsa,  ||  a88-80^ 

EXAMINERS. 

See  Banks  and  Banking,  {  17. 

EXCEPTIONS. 

See  Criminal  Law,  H  1063,  1066;   Deeds,  { 
138. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  »  261-272,  644,  648. 

n.  BETTXiEBIENT.  8IONXNO.  AND 
FIXJNO. 

141  (Utah)  Under  Comp.  Laws  1907,  { 
3286,  held,  that  plaintiff,  who  recovered  and 
gave  notice  of  entry  of  judgment,  was  not  en- 
titled to  similar  notice  from  tbe  defendant,  in 
order  to  start  running  tbe  time  for  the  Sling  of 
plaintiiTs  bill  of  exceptions.— Jensen  t.  Licbten 
st^.  146  P.  1086. 
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EXCHANGE  OF  PROPERTY. 

S  8  (Or.)  An  abstract  of  title  given  to  plain- 
tiff by  defeadaDta  held  admiBslble  in  evidence  to 
show  defendants'  lack  of  title  to  land  traded 
by  them  for  land'  of  plaintiiF.— Burggraf  t. 
Brocha,  145  P.  689. 

In  an  action  for  the  value  of  land,  traded  for 
other  laod  to  vhich  title  failed,  evidence  aa  to 
value  of  plainttfTs  land  held  admissible. — Id. 

A  complaint  chaiviiig  that  defendants,  in  a 
nuit  for  ralue  of  land  traded  for  other  land  title 
to  which  failed,  represented  that  ihej  had  good 
title  to  their  Jand,  when  in  fact  tiiey  did  not, 
charge*  conitructlTe  fraud  at  leastr-Id. 

EXCISE. 

Se«  Taxation,  S  5S. 

EXECUTION. 

See  BzMnp1ion%  |  114. 

n.  PBOFEBTT  SUBJECT  TO  EZEOV- 
TIOX. 

i  35  <CoIo.App3  BCiUs'  Ann.  8t.  H  B98,  4167. 
4172,  and  Mills'^ Ann.  Code,  f  140,  must  be  r«id 
in  pari  materia,  and  authorize  a,  levy  under  exe- 
cution on  the  debtor's  right  to  redeem  stock 
pledged.— BUis  v.  Gibbons,  146  P.  286. 

A  levy  of  an  execution  on  an  equity  of  redemp- 
tion in  corporate  stock  made  after  judgment,  ea- 
tablishing  the  equity  of  redemption,  but  before 
the  expiration  oi  time  to  appeal  or  bring  error, 
is  valid. — Id. 

A  pledgor's  right  in  corporate  stock  held  sub- 
ject to  levy  of  execution  pending  time  to  appeal 
from  or  sue  out  a  vrit  of  error  to  review  a  judg* 
ment  establishing  his  rights  as  jdedgor.— Id. 

XV.  USR.  LEVY  OR  EXTEMT,  AHD 
017BT0DT  or  PBOFEBTT. 

I  115  (Colo.App.)  Where  a  sheriff's  return  of 
levy  of  execution  on  corporate  stock  and  the 
certificates  of  the  president  of  tlie  corporation 
were  filed  in  court!,  a  subsequent  purchaser  of 
the  stock  took  with  knowleage  of  the  levy. — 
ElUs  T.  Gibbons,  145  P.  285. 

S  137  (Colo.App.)  Failure  to  give  notice  of 
a  levy  of  execution  to  the  execution  debtor 
Md  not  fotaL— Bllis  v.  Gibbons,  145  P.  285. 

V.  STAT.  QnA8HINO,VAOATINO.  AND 
RXXIEF  AQAtNST  EXECUTION. 

S  161  (Or.)  Where  an  execution  is  issued 
while  a  former  execution  under  the  same  Judg- 
ment Is  still  pending  the  second  should  be  quash- 
ed on  motion.— Idunpman  t.  lAmpman,  145  P. 
641. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Appeal  and  Brror)  »  1002,  1011 ;  Descent 
and  Distribution :  Jndgment,  I  BTO;  He! ease, 
184;  Wills. 

X.  ADmiflSTRATIOH  HI  OBNEBAX.. 

i7  (Wash.)  Under  Bern.  &  Bal.  Code,  S  1444, 
held  tnat  executor  of  nonintervention  will  de- 
rived his  power,  not  from  the  court,  but  from 
the  wllL— Iteyer  t.  Bayer,.  145  P.  433. 

IV.  OOXXECTIOH  Airo  KAlTAOEIEEirT 
OF  ESTATE. 

(A)  In  OeKeral. 

1 82  (Wash.)  An  executor  as  a  trustee  may 
apply  to  the  courts  for  direction  and  guidance 
in  the  execution  of  his  trust.— Bayer  t.  Bayer, 

145  P.  433. 

V.  ALLOWANCES  TO  8URVIVINO 
WIFE.  HUSBAND,  OR 
CHILDREN. 

1 181  (Wash.)  Rem.  &  Bal.  Code,  $  1406  et , 
■ek  rsQuliing  that  exempt  property  be  est^ 


apart  to  a  widow  and  minor  childrra,  does  not 
apply  to  the  proceeds  of  insurance  policies  be- 
queathed to  a  designated  legatee.— German- 
American  State  Bank  of  Bitsrille  t.  Godman, 
145  P.  221. 


VI.  AIAOWAKOE  AND  PATMEET  OF 
CLAIMS. 
(A)  UabllUlea  of 

82r3  (Or.)  Under  L.  O.  L.  81  16,  IS,  claims 
against  a  deced«it's  estate  held  barred  where 
more  than  six  years  had  elapsed  between  de- 
cedent's death  and  letters  of  administration. — 
In  re  Webster's  Estate,  145  P.  1063. 

A  delay  of  15  years  without  taking  any  steps 
to  enforce  payment  of  claims  held  to  justify  the 
county  court  sitting  In  probate  to  adjudge  tiie 
claims  stale  demands  against  the  estate  of  the 
deceased  debtor.— Id. 

S  216  (Kan.)  An  administrator  Is  not  Uable  as 
such  for  serricea  rendered  to  him  in  the  admin- 
istration of  the  estate.- MUbonme  t,  Kelley, 
145  P.  816. 

(D)  PresentettOB  arnd  Allowwaee. 

{225  (Kan.)  Where  the  three  years  allowed 
by  Gen.  St  1909,  S  3516,  for  presenutkm  of 
claim  was  reduced  to  two  years  by  I^awa  1911, 
c.  188,  after  issuance  of  letters  of  administra- 
tion, and  plaintiff  did  not  exhibit  his  claim  on< 
til  more  than  two  years  thereafter,  held  that  his 
action  was  barred  by  the  1911  statute.— Mil- 
bourne  T.  Kelley,  145  P.  816. 

That  a  claim  was  filed  in  the  probate  court 
and  the  administrator  sought  to  adjust  it  held 
not  to  suspend  the  limitation  or  estop  the  admin- 
istrator from  relying  on  the  bar  of  the  statute. 
— Id. 

A  period  of  18  months  under  Laws  1911,  c. 
188,  within  which  to  exhibit  a  claim  against  an 
estate,  AeM  reasonable  notwithstandtng  any 
acts  of  the  administrator.— Id. 

Vn.  DISTRIBUTION  OF  ESTATE. 

8315  (CaL)  Where  ri^t  to  interest  on  a 
legacy  prior  to  decree  of  distribution  was  not 
asserted  the  decree  distributing  to  one  only  tbe 
amount  of  her  legacy  is,  under  Code  CUt.  Proc. 
8  1666,  conclusive,  subject  only  to  appeal — la 
re  Schmierer's  Estate,  146  P.  99. 

§315  (Wash.)  Under  Conat  art  4,  8  6.  »• 
latins  to  the  jurisdiction  of  the  superior  court, 
and  Rem.  &  Bal.  Code,  §  1444,  held  that  on  pe- 
tition of  the  executor  of  nonintervention  will, 
order  of  the  superior  court  for  distribution,  to 
that  extent  constralu  the  wiQ,  was  valid.— 
Bayer  v.  Bayer,  140  F.  433. 

8  315  (Wash.)  A  decree  of  distribuHon  after 
due  notice  and  bearing  has  the  same  weight  as 
any  judgment  and  cannot  be  collateraUy  at- 
tacked, except  for  fraud.— Meeker  v.  Waddl&  145 
P.  967. 

Decree,  distributing  deceased  wife's  entire  ee* 
tate  to  husband  as  community  property,  held 
not  open  to  attack  merely  because  ousband  false- 
ly represented  that  separate  pnverty  was  com- 
munity property.— Id. 

Vm.  SALES  AND  CONVETANCES  UV- 
DEB  ORDER  OF  COURT. 
(A)  Wbem  AmtlkorlMd. 

S  323  (Or.)  Taxes  accruing  after  the  death  of 
tbe  owner  are  enforceable  by  appropriate  pro- 
ceedings, and  will  not  justify  an  administration 
sale  of  land.— In  re  Webster's  Estate,  14S  P. 
1063. 

X.  ACTIONS. 

8  425  (Or.)  Administrator's  smt  against  child 
of  intestate  for  accounting  as  attorney  in  fact 
held  not  maintainable  where  all  of  tbe  children 
had  executed  instruments  settling  and  distribut- 
inf;  the  estate. — Houghary  v.  Simpson,  145  P. 
1059. 

8  453  (Okl.)  In  a  suit  on  a  daim,  part  of 
whic^  has  been  allowed,  the  ooort  on  verAet  for 
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defendant  flboald  enter  jadgment  for  the  ftmount 
BO  allowed.— Selzer  v.  Selzer,  145  P.  318. 

{456  <Okl.)  Wbere  the  verdict  waa  for  de- 
fendant and  judgment  is  entered  for  plaintiff 
only  for  the  amount  preTiously  allowed  by  the 
administratrix,  the  coats  ahoutd  be  taxed  a^dnat 
plaintiff.-SeIser  r.  Sdser,  146  P.  318. 

XX,  AOCOmfTINO  AMB  SETTI.EME]fT. 
(C)  Oharsea  and  OredltM* 

5  478  (Cal.)  Whore  settlement  of  estate  Is  de- 
layed, because  of  the  admlDt8tr&tor*8  fraudu- 
lent claim  to  land  and  consequent  litigation,  and 
he  used  it  for  his  own  benefit,  he  should  be 
cbarg^  compound  interest  on  the  rental  Talue. 
—In  re  Piercy'a  Estate,  146  P.  91. 

The  rule  that  Intoest,  as  such,  cannot  Iw  nl* 
lowed  where  the  amount  of  damages  is  un- 
liquidated applies  only  in  an  action  for  dam- 
.  and  not  in  fixing,  on  accounting,  die  Ua- 
ity  of  a  delinquent  administrator.— Od. 

<D)  Compsnaktlon. 

{499  (Gal.)  An  administrator  who  is  re- 
moved is  not  entitled  to  the  statutory  CMomis- 
riona,  but  to  sneh  part  w  may  be  appwtioned 
to  him  on  a  conaideration  of  his  righta  and  Us 

successor's.— In  re  Piercy's  Estate,  145  P.  88. 

8  501  (Cal.)  Code  Glv.  Proc.  f  1S16,  amended 
in  1911,  providing  for  an  application,  after  a 
year  from  granting  of  letters  of  administration, 
for  allowance  on  commissions,  is  applicable  to 
succesdve  administrations. — In  re  Piercy's  Es- 
tate, 145  P.  88. 

Merely  refusing  to  allow  charge  of  removed 
administrator  in  hia  account  for  entire  statu- 
tory commission,  he  asking  for  no  allowance  of 
part,  held  not  error.— Id. 

EXEMPLARY  DAMAGES. 

Bee  Dam^ea,  |  OL 

EXEMPTIONS. 

See  Homestead;  Taxation,  {  181. 

X.  MATURE  AMD  EXTENT. 
(G)  Frovvrty  Kl«hts  Bxamvt. 

1  50  (Wash.)  Under  Bern.  &  Bal  Code,  |  569, 
the  proceeds  of  s  life  Insurance  policy  are  ex- 
empt from  liability  for  debts  of  either  the  in* 
aured  or  the  beneflclaTy.-<}enuaB-Amerlcan 
State  Bank  of  BltzviUe  v.  Godman,  145  P.  221. 

<IV>  UmfeiUtlea  BatoMMibto  AsalmM  Bx- 
«iiipt  Pvvpavty. 

1 62  (Wash.)  Bem.  &  Bal.  Coda,  »  1464- 
1467,  do  not  apply  to  the  proceeds  oiF  insurance 
policies,  made  exempt  by  section  569  from  all 
debts,  including  funeral  and  administration  ex- 
penses and  expenses  of  last  sickness. — German- 
American  State  Bank  of  Bitsrille  r.  Godman. 
146  P.  221. 

m.  WAIVER  OR  FORFEXTURB. 

8  89  (Oki.)  The  right  of  exemptl<ui  is  a  privi- 
lege persona]  to  the  debtor,  which  be  may  either 
claim  or  waive.— Parsons  t.  Evans,  14S  P.  1122. 

XV.  PXtOTECTIOM   AMD  ENFORCE- 
MENT OF  RIGHTS. 

S  i  14  (Okl.)  Under  Bev.  Laws  1910,  U  2075. 
3342,  5156,  5484,  an  officer  holding  an  execution 
need  not  set  apart  the  debtor's  exempt  property 
or  adviae  liim  of  his  right  to  exemptlona.— Par* 
sons  V.  Evans,  145  P.  1122. 

8  116  (Okl.)  The  right  to  claim  exempt  prop- 
erty rests  wholly  with,  and  can  be  exereued  only 
by,  the  judgment  debtor,r-Par8ona  t.  Eirana,  146 
P.  1122. 

Where  a  judgment  debtor,  having  more  prop- 
erty of  a  certain  claaa  than  is  exempt  by  stat- 


ute, desires  to  claim  hia  eMmpUons,  he  should 
promptly  inform  the  offloer  of  the  property  se- 
lected.—Id. 

EXPERT  TESTIMONY. 

See  Bvidence,  H  481-666. 

EXTORTION. 

See   Criminal   Law,   H   369,   808H,  U72; 
Tlireats,  88  1.  6,  7. 

FAIR  ASSOCIATIONS. 

See  Statute!,  8  130. 

FALSE  IMPRISONMENT. 

See  Belesse,  |  29. 

FALSE  PRETENSES. 

836  (Ca].Apih)  An  Information  for  obtaining 
money  under  false  pretenses  held  sufficient, 
both  in  following  the  language  of  the  statute, 
and  in  aetting  forth  with  particularity  the  suc- 
cessive steps  of  the  fraud.— People  t.  Eddards, 

145  P.  173. 

8  29  (GaLApp.)  That  one  of  the  repreaenta* 
tioQB  by  whtcD  defendant  is  charged  to  have  ob- 
tained money,  if  atandiog  alone,  might  not  be 
sufficiently  tangible  to  base  a  prosecution  on 
does  not  require  a  revenaL— People  v.  Bddards, 

146  P.  173. 

849  (Or.)  In  a  prosecution  for  securing,  by 
false  pretenses,  a  signature  to  a  deed,  oral  tes- 
timony SB  to  the  ownership  of  the  land  was 
sufficient  proof  of  the  title.— State  v.  Hammer, 
145  P.  35. 

Svldence  held  to  show  that  the  defendtint  par- 
tio^ted  wlUi  anotliw  in  the  fraudulent  admne. 

FALSE  SWEARING. 

Sea  Perjnqr. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Commerce,  U  8.  27;  Dea^,  8  9:  tfaater 
and  Servant.  81  87,  180,  204.  228,  265. 

FELLOW  SERVANTS. 

See  Master  and  Semmt,  8  180. 

FENCES. 

See  Bailroads,  8  361. 

FILING. 

See  Chattel  Mortgagee.  18  154.  iSS. 

FINDING  LOST  GOODS. 

See  Partlee,  8  88. 

FINDINGS. 

See  Anteel  Ud  Error,  |8  999-lOllL 

FIRE  ESCAPES. 

See  Ziandlord  and  Tenant,  8  150. 

FIRES. 

See  Damages,  |8  60,  217 ;  Landlord  and  Tenant, 
8  180. 

FIXTURES. 

See  Fraudulent  Conveyances,  |  10. 

FOOTPRINTS. 

See  Criminal  Law,  S  459. 
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FORCIBLE  ENTRY  AND  DETAINER. 

I.  CIVIL  I.IABII.ITT. 

(47  (Okl.)  Under  Rev.  Laws  1910,  S  B229, 
keid.  that  the  court  was  without  jurisdiction  to 
render  judgment  for  plaintiff  and  tax  defendant 
^th  costs  in  an  action  for  forcible  entry  and 
detainer  which  had  been  extinguidied  b;  sur- 
render of  premiBes.— Obert  v.  Zahn,  14S  P.  408. 

FORECLOSURE. 

See  Chattel  Hortgases,  S  278;  Uortgagea,  H 

882-68L 

FOREIGN  CORPORATIONS.  ' 

See  Corporations,  642-665. 

FORFEITURES. 

See  Bail,  87,  80;  Corporations,  S  618;  Deeds, 
I  160;  Insurance,  |  371;  Landlord  and 
Tenant,  U  101,  104;  Waters  and  Water 
Courses,  f  188. 

FORGERY. 

See  Attorney  and  Client,  {  89. 

FORMER  JEOPARDY. 

See  Crindnal  taw,  S  201. 

FRAUD. 

See  Action,  S  50;  Bills  and  Notes,  |S  6^,  5S7, 
638;    CompOBitions  with   Creditors,  J  22; 

Contracts,  |8  98,  274 ;  I>eedB,  S  211;  Dower, 
§  35;  Exchange  of  Property.  S  8;  False  Pre- 
t^Dsee ;  Frauds,  Statute  of;  Husband  and 
Wife,  S  34;  Insurance,  $  665;  Judges,  $  61; 
Judgment,  j  841;  Paymeot,  §  77;  Release,  i 
17;  Trusts,  i  44;  Vendor  and  Purchaser,  » 
38,  37. 

FRAUDS,  STATUTE  OF. 

I.  AGBJBEBCEMTa  Of  OOMSXDEBATIOIV 
OF  KABRIAOE. 

1 6  (Wash.)  An  antenuptial  agreement  induc- 
ed solely  by  the  contemplated  marriage  held  an 
agi-eement  on  "consideration  of  marriage"  with- 
in the.atatute  of  frauds.  Bem.  &  Bal.  Code,  | 

5289."Koontz  v.  Koontz,  145  P.  201. 

ni.  PROMISES  TO  ANSWER  FOR 
DEBT,  DEFAirX.T,  OR  MISOAR- 
RIAOE  OF  ANOTHER. 

§  26  (Cal.App.)  Negotiations  by  agent  of  land 
company  with  a  seller  of  potato  crates  to  se- 
cure credit  to  a  purchaser  of  land  for  a  pur* 
chase  of  crates  held  to  have  made  the  land  com' 
pany  the  debtor  and  not  merely  a  guarantor, 
within  the  statute  of  frauds  JiCiT.  Code,  j  1624, 
Bubd.  2).— Klamath  Lumber  Co.  t.  Co-operative 
Land  &  Trust  Co.,  145  P.  169. 

Vm.  BEQinanCS  AMD  ftUFFIOZENCT 
OF  WRITING. 

f  M6  (GaLApp.)  CIt.  Code.  {  2300,  does  not 
require  that  the  authority  of  the  promiasor's 
agent  to  make  a  contract  binding  his  principal, 
for  an  executed  consideration,  to  pay  the  debt 
of  another  shall  be  In  writing.— Montgomery  T. 
Dom.  145  P.  148. 

FRAUDULENT  CONVEYANCES. 

I.  TRANSFERS  AND  TRANSACTIONS 
INVALID. 
(A)  OroDBda  of  InTAlidlty  1m  Qeneral. 

S  3  (Ariz.)  The  Bulk  Sales  Act  is  a  proper 
exercise  of  the  police  power^Nolte  t.  Winatan- 
ley,  145  P.  240. 
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i  1 1  (Kan.)  A  conveyance  of  land  by  a  fail- 
ing debtor  to  his  wife's  father  for  a  considera- 
tion leas  than  its  value  held  fraudulent  within 
Oen.  SL  1009,  {  38S4^Back  Stove  &  Bange 
Co.  T.  Vlckers,  145  P.  904. 

S  1 9  (Ariz.)  Where  a  baker  sold  his  stock  in 
trade  and  fixtures,  the  sale  of  the  stock  being 
void  under  the  Bulk  Sales  Act,  the  sale  of  the 
fiitares  may  nevertheless  be  valid.— Nolte  t. 
Wihstanley,  1^  P.  246. 

(I)  RetsKtlo*  ot  PMsesslom  or  Appareat 
Title  by  OMKtov. 

i  132  (Ariz.)  That  an  assignment  of  chattels, 
unaccompanied  by  change  of  poBsession,  recited 
that  it  was  for  the  benefit  of  creditors  does  not 
rebut  the  statutory  presumption  of  fraud. — 
Nolte  v.  Winstanley,  145  P.  246. 

{  146  (Aria.)  Where  cbattds  were  assigned 
for  creditors  and  sold  to  the  assignor's  wife 
without  chsnge  in  possession,  the  transacti<m 
is  prima  facie  void  as  a  sale  by  tJie  husband  to 
the  wife  without  chango  of  possession.— Nolte 
V.  Winstanley.  145  P.  246. 

The  statutory  presumption  of  fraud  in  a  sale 
without  change  of  possession  applies  to  a  sale 
by  a  husband  to  his  wife,  and  stricter  proof  of 
good  faith  is  required  in  such  a  case.— Id. 

The  queatioQ  of  good  faith  in  a  sale  of  chat- 
tels, pnma  fade  void  because  of  no  change  of 
possession,  is  for  the  court  or  the  jury.— Id. 

n.  RIGHTS  AND  UABILITIE8  OF 
FARTIEa  AND  PUROHASERS. 
(A)  Orlvlnsl  Parties. 

1 174  (Ariz.)  An  assignment  for  creditors, 
which  is  prima  facie  void  against  creditors  be- 
cause there  was  no  change  of  possession,  is 
sufficient  to  pass  the  title  between  the  parties. — 
Xolte  V.  Winstanley,  145  P.  246. 

HI.  REMEDIES  OF  OREDXTORS  AMD 

PURCHASERS. 
(A)  Pers*Bs  EBtltIe<  to  AMCrt  tnvalldltr. 

S  225  (Okl.)  Where  a  transferor  complies  with 
the  Bullc  Sales  Act,  except  that  the  notice  is 
signed  by  him,  and  not  the  transferees,  a  resi- 
dent creditor  receiving  sacb  notice  and  assent- 
ing to  the  sale  waives  any  right  to  attach 
the  goods  for  failure  to  comply  with  the 
statute.— First  Bank  of  Texola  v.  TerreU,  145 
P.  1140. 

FRUIT  TREES. 

See  Damages,  |  60. 

GAMBLING. 

Seo  OBmlns,  |  76. 

GAMING. 

See  Criminal  Law,  i  1186. 

ni.  ORIMINAI.  RESPONSIBILITT. 
CAl  Oflnaee. 

{ 75  fUtah)  To  secure  a  conviction  under 
Comp.  Laws  1907,  §  4261.  as  amended  by  Laws 
1911,  c.  134,  it  need  not  be  shown  that  accused 
conducted  a  regular  gambling  house;  it  being 
sufficient  If  be  was  carryiag  on  a  game  of  chance 
at  any  place.— State  v.  Poulis,  146  P.  1044. 

(B)  Froaeevtlon  and  PaBlslmieBt. 

i  101  (Utah)  Whether  accused  was  the  owner 
and  was  carrying  on  a  game  of  chance  fcsM  a 
question  for  uie  jury.— State  v.  PouUa,  145  P. 
1044. 

GARNISHMENT. 

See  Qoiettng  Title,  1 10. 

GIFTS. 

Sw  Hadwnd  and  WUe,  f  204 
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X.  uttbb  vivos. 

1 4  (Wash.)  To  constitute  a  valid  "gift,"  there 
muBt  be  an  intent  by  the  donor  to  presently 
tin,  a  subject-matter  capable  of  passing  by  de- 
avvrj,  and  an  actual  deUray  intended  to  uiTest 
the  donor  and  Test  in  the  donee  absolute  control 
over  the  property.— In  re  Slocum's  Estate,  H6 
P.  204. 

1 31  (Wash.)  Mere  passage  of  poMession  of 
notes  or  bonds  to  one  other  than  the  payee 
and  to  whom  the  security  has  not  been  as- 
signed  or  indorsed,  does  not  show  a  sufficient 
delivery  to  constitute  a  valid  gift— In  re  Slo- 
cum's Estate,  145  P.  204. 

{47  (Wash.)  A  gift  will  not  be  presumed, 
but  must  be  proven  by  him  who  claims  it  by 
clear,  conviQCing,  strong,  and  satisfactory  evi- 
dence.— In  re  Slocum's  Slstate.  145  P.  204. 

GOOD  FAITH. 

See  Bills  and  Notes,  M  330-888;  T«nd(W  and 
Purchaser,  K  229-244. 

GRADE. 

See  Mnnidpal  Oorporationa,  f  668> 

GRAND  JURY. 

Sse  Indictment  and  Information. 

{41  (Or.)  -Admission  oi  the  testimony  of  the 
cmk  of  the  grand  jury  as  to  the  witaesKs  be< 
fore  Uie  grand  Jury  and  their  testimony  ketd  not 
error.— State  v.  Ayles,  145  P.  19. 

GUARANTY. 

See  Indemnity. 

I.  REQUISITES  AND  VAUDITT. 

1 1  (OaLApp.)  A  contract  of  guaranty  la  ■ 
coUatnai  contract  for  the  direct  p^pnent  of 
money,  and  it  is  material  whether  the  obligation 
i^^mi<^»l  or  collateral.— l^rwM  t.  Bcinecke, 

IX.  OONSTBUOTZOII  AMD  OPBBATXOll. 

1 48  (Okl.)  A  lack  of  notice  and  demand,  or 
insolvency  of  a  principal  solvent  at  maturity  of 
his  obligation,  held  no  defense,  in  the  absence 
of  fraud,  in  an  action  on  the  guaranty,  which 
was  unconditional  within  Comp.  Laws  1909,  | 
8573.-Master8  v.  Boyee,  14S  P.  863. 

m.  DISCKABaE  OF  aUARAKTOS. 

f  56  (CaLApp.)  A  guarantor  of  the  payment 
of  goods  delivered  and  to  be  delivered  by  a  sell- 
er extending  credit  held  not  released  from  lia- 
bility by  a  subsequent  change  in  tbe  period  of 
credit.— Tyson  v.  Beinecke,  145  P.  1S3. 

GUARDIAN  AND  WARD. 

See  Appeal  and  Error,  |  1^0;  Appeannce, 
{  9;  Indians,  5  16. 

n.  AFPOnfTMEirr.  QtrALiFioATion, 

AND  TEMtTRE  OF  GUARDIAJT. 


ment  as  its  guardian,  appoint  the  diUda  fa- 
ther.—In  re  ller,  145  P.  143. 

i  10  (Cal.)  Under  Code  Civ.  Proc.  i  1751,  the 
father  or  mother  of  a  child  under  14  is  mti- 
tled  to  be  guardian  unless  the  parent  is  incom- 

fietent^  even  though  the  child's  health  and  wel- 
are  may  be  promoted  by  giving  it  to  another, 
—In  re  Mathews,  145  P.  503. 

1 1 3  (CaL)  On  an  appeal  by  the  mother  of  a 
child  from  an  order  appointing  a  stranger  as 
his  guardian,  evidence  Aeld  not  to  sustain  a 
finding  that  the  mother  was  unfit  to  act  as 
guard&n.— In  re  Mathews,  145  P.  603. 


nr.  SAUBS  AlfD  OOHVETAKCES  VH- 
•   DER  OBDEB  OF  OOTTRT. 

179  (OkL)  A  ward's  interest  in  a  homestead 
may  be  sold  by  tlie  guardian  under  ui  order  of 
court— HaxtaoK  t.  Beny*  145  P.  328. 

HABEAS  CORPUS. 

L  HATUBB  AND  OROUHDS  OF 
REMEDY. 

i  30  (Kan.)  That  the  complaint  against  a  de- 
linquent child  was  verified  on  information  and 
belief  held  not  to  entitle  the  child  to  a  writ  of 
habeas  corpus  after  she  was  committed  to  an 
induBtriftl  school  pursuant  to  Gen.  St.  1009,  g 
8«80.— In  re  Turner,  146  P.  871. 

S  30  (N.M.)  A  petitioner,  held  under  a  war- 
rant issued  on  a  complaint  based  on  informa- 
tion and  belief  and  admittedly  insufficient,  will 
be  dischai^ed.— Ex  parte  Towndrow,  145  P.  257. 

8  30  (Or.)  Habeas  corpus  will  relieve  peti- 
tioner only  when  process  nnder  which  be  is 
held  is  void,  not  merely  irregular.- Elx  parte 
Jung  Shing,  14B  P.  837. 

HABITUAL  CRIMINALS. 

See  Criminal  Iaw.  H  1201,  1202. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  il  1027-1073;  (Mmlnal 
Law.  If  1168-1173;  Kew  Trial,  {  4L 

HEALTH. 

See  Constitutional  I<aw,  t  276 ;  Evidence,  S  38 ; 
Master  and  Servant,  I  12;  Statutes,  {  76. 

HEARSAY. 

See  BMdence,  |  817. 

HEIRS. 

See  Descent  and  Distribution. 

HIGHWAYS. 

See  Bridges;  Countieo.  S  16a 

t.  ESTABLISHBCEXTT.  AI.TEBATION, 
AND  DISCOHTIBDANOE. 

(A)  BIstwbllsluBieNt  hT  Pr«B«vlvti«m,  Vmmr, 

or  ReeosrnltloB* 

S  8  (Wash.)  Where  tideland  designated  as  a 
street  on  a  plat  was  used  by  the  public  for  more 
than  10  years  after  a  third  iwrsoa  acquired  title, 
the  public  acquired  by  prescription  a  street, 
though  the  plat  was  invafid.— Mason  County  t. 
McReavy.  145  P.  993. 

(O)  AUwaMam*  Taeailom.  o>  Ataadra- 

{71  (Kan.)  Under  Laws  1911,  c.  248.  S  6, 
the  commissionprs  can  relocate  a  road,  though 
ali  the  viewers  report  adversely  thereto. — Lock- 
ard  V.  Hartley,  145  P.  900. 

i  72  (Kan.)  An  order  for  the  relocation  of  a 
highway  is  not  void  as  against  public  policy, 
■because  it  reauires  the  petitioners  therefor  to 
pay  a  part  of  the  assessed  damages.— Locliard 
V.  Hartley.  146  P.  BOO. 

XV.  TAXES,  A8SESSME1IT8.  AVD 
VrOtOL  OH  HIGBWATB. 

1 122  (Or.)  L.  O.  L.  I  6384.  providing  for 
district  road  meetings  for  the  levy  of  taxes  for 

highway  improvement,  held  not  repealed  by 
Gen.  Laws  1913,  p.  610,  amending  section 
0321,  vestins  power  to  levy  a<)ditional  ri>ad 
taxes  on  resident  taxpayers.— Du  BcAa  Lumber 
Co.  V.  Clatsop  County.  145  P.  653. 

1 138  (Or.)  In  proceedings  to  levy  a  tax 
for  highway  improvement  under  authority  cou- 
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ferred  by  road  district  meeting  of  legal  ^otera, 
failare  of  the  county  clerk  to  lumiah  a  certlfi' 
cate  of  the  assessed  property  ia  the  district  as 
reauired  L.  O.  L.  8  6383,  held  not  a  fatal 
detect— Du  Boia  Lumber  Co.  v.  Clatsop  County, 
145  P.  663. 

A  resolution  adopted  at  a  road  district  meet- 
ing for  the  improvement  of  certain  highways 
held  not  defective  for  failure  to  sufficiently  de- 
scribe the  roads  to  be  improved. — Id. 

A  resolution  adopted  at  a  road  district  meet- 
iog  for  the  improvement  of  highways  under  L. 
O.  L.  f  6387.  held  not  objectionable  for  failure 
to  spedfy  the  exact  nature  of  the  improve- 
ment.— Id. 

Where  a  road  district  meeting  at  which  a  tax 
for  improvements  was  levied  elected  a  chairman 
in  the  place  of  the  county  road  eupervisor,  who 
is  made  chairman  by  L.  O.  L.  |  6390,  failure  of 
the  nunates  to  show  why  the  supervisor  did 
not  act  was  not  a  fatal  defect.— Id. 

T.  REGUIiATION  ANB  tTSE  FOB 
TRAVEZ.. 

(A)  ObstrnetloiiB  and  Eneroachmcnti* 

t  (53  (Wash.)  A  structure  across  a  highway 
and  from  13  to  20  inches  above  the  surface 
tiiereof,  with  inclined  approaches  on  each  side, 
constructed  without  authority,  may  be  an  un- 
authorized obstruction  and  a  nuisance. — Mason 
County  V.  McReavy,  145  P.  993. 

S  155  (Kan.)  That  plaintiff  passes  over  a 
highway  more  frequently  than  others  does  not 
Bustain  special  damages  beyond  that  of  the 
general  public,  entitling  him  to  enjoin  its  ob- 
struction.—Boiton  V.  Hangus,  145  F.  836. 

HOMESTEAD. 

See  Guardian  and  Ward,  $  79. 

I.  HATUKE.  AOOVninOH,  jUtD 
ZJCTENT. 

OH)  LlalilUtles  BBforoeaM*  AsAlost 
Homest«B<S. 

{90  (Colo.App.)  A  homestead  filing  Is  su- 
perior to  a  general  Hen  on  the  real  estate  select- 
ed, but  such  filing  does  not  defeat  a  specific 
lien.— White  t.  Hartman,  14S  P.  716. 

n.  TRANSFER  OR  IHGinKBRANOE. 

{  ri  I  (Okl.)  WUson's  Rev.  &  Ann.  St  1903, 
H  882,  833  (Corap.  Laws  1909,  »  1189,  1190), 
with  reference  to  conveyance  of  homestead,  be- 
ing violative  of  Const,  art.  12,  |  2,  were  not  ex- 
tended Li  force  in  the  state  by  Const,  art  26,  f 
2.— ^b«Ian  V.  Adams,  145  P.  1168. 

k  1 18  (Okl.)  Under  Const  art  12,  {  2,  a  deed 
of  a  homestead  by  a  married  man  vvithout  the 
joinder  of  his  wife  ia  void.— Whelan  v.  Adams, 
145  P.  1158. 

Where  the  relation  of  husband  and  wife  ex- 
ists, the  deed  of  the  husband  conveys  no  title  to 
the  homestead,  though  the  wife  has  abandcmed 
the  husband  without  cause. — Id. 

{118  (Okl.)  Under  Const  art.  12,  |  2  (Wil- 
liams' {  303),  a  mortgage  on  a  homestead  given 
by  one  spouse,  in  which  the  other  did  not  join, 
is  void.— McCammon  t.  JenMns.  145  P.  1163. 

%  (28  (OkL)  Where  a  wife  living  apart  from 
her  husband  received  a  mortgage  on  the  home- 
stead to  secure  a  post  nuptial  settlement  and 
subsequently  foreclosed  the  mortgage,  she  waa 
not  entitled  to  recover  rents  and  profits  during 
the  years  of  nonoccupancy  against  the  holder 
of  a  void  deed  from  her  husband  alone. — Whe- 
lan T.  Adams,  145  P.  llf>S. 

1 131  (Okl.)  Where  a  husband  mortgaged  a 
homestead  to  hia  wife  for  postnuptial  settle- 
ment, a  purchaser  on  foreclosure  of  the  mort- 
gage succeeded  to  her  rights,  and  could  attack 
the  husband's  sole  deed  of  the  homestead. — Whe- 
Ian  T.  Adams,  146  P.  11S8. 


BEPORTEB  120S 


XT.  ABAMDOltMEIfT.  WAIVER,  OR 
FORFEITURE. 

S  162  (Okl.)  A  homestead  cannot  be  abandon- 
ed without  removal  with  a  definite  intention 
never  to  return.— McGammon  v.  Jenkina,  146 
P.  1163. 

The  intent  of  the  owner  of  a  homestead  not  to 
return  on  leaving  it  provided  he  can  realise  his 
desires  elsewhere  and  thereupon  sell  the  home- 
stead, is  not  an  abandonment. — Id. 

I  181  (Okl.)  Abandonment  of  a  homestead 
must  be  established  by  the  most  clear,  con<du- 
sive,  and  undeniable  evidence. — HcCammon  v. 
Jenkins,  145  P.  1103. 

8  181 1/2  (Okl.)  Abandonment  of  a  homestead 
is  a  question  of  fact  in  which  the  party's  intent 
in  leaving  it  ia  controlling.— McCammon  v.  Jen- 
kins, 145  P.  1163. 

HOMICIDE. 

See  Criminal  Lew,  «  369,  454.  1152:  Indict- 
ment and  Information,  SI  15,  185,  189. 

Vt,  INDICTBEENT  AinD  INFORMATION. 

S  127  (Okl.Cr.Ai)p.)  An  information  chaining 
murder  held  sufficient.- Seigler  ▼.  State,  145  P. 
308. 

VH.  ETXDENCB. 
(A)  FresnmptloBs  mnA  Barden  of  Pr«»of. 

{  144  (Cal.)  The  prosecution  has  the  burden 
of  proving  the  elements  necessary  to  constitute 
the  crime  charged.— People  v.  Harris,  145  P. 
520. 

CB)  AdMiaaiblUty  la  GenvraL 

1 166  (Cat.)  On  an  issue  of  motive  in  a  pro>* 
ecution  for  homicide,  evidence  that  decraent 
had  money  on  bis  person  1%  or  2  weeks  prior 
to  the  homicide  Add  not  objectionable  for  re- 
moteness.—People  V.  Hnngo,  145  P.  1017. 

That  evidence  of  decedent's  possession  of  mon- 
ey prior  to  his  death  as  the  result  of  an  alleged 
robbery  was  somewhat  remote  affected  the  pro- 
bative value  rather  than  the  admissiUlity  of  the 
evidence.— Id. 

8  173  (Nev.)  In  a  prosecution  for  killing.hy 
stabbing,  evidence  that  defendant  bad  had  in  his 
possession  a  knife  similar  to  the  one  found 
near  the  scene  of  the  stabbinf  was  admissible. 
—State  V.  Salgado,  145  P.  919, 

S  174  (Nev.)  Defendant'a  false  statements  a 
short  time  after  the  stabbing  that  be  had  no 
knife  and  bad  not  cut  deceased  held  admissible 
as  showing  consciousness  of  guilt— State  t. 
Salgado,  145  P.  919. 

I  179  (Cal.)  Where  insanity  is  a  defense,  the 
mental  condition  of  any  of  the  relatives  of  ac- 
cused is  ma teriaL— People  v.  Harris,  145  P.  S20. 

Accused,  relying  on  insanity,  may  not  show 
what  inventions  he  attempted  to  perfect  with 
a  view  of  having  tiiem  admitted  In  erid«ice  to 
show  that  a  systematic  defect  ran  through 
them.— Id. 

Acts  and  dedarationa  of  accnsed.  made  a  rea- 
sonable time  before  and  after  Hie  UlUng,  may  be 
shown  on  the  question  of  his  sanity  at  the 

time.— Id. 

i  r89  (Okt.Cr.App.)  Proof  of  statements  made 
by  deceased  as  to  remote  difficulties  with  others 
held  inadmissible  on  the  issue  of  self-defense. — 
Seigler  y.  State,  149  P.  308. 

(B)  Wctvht  and  Snfllelencr. 

1 233  (Cal.)  To  establish  robbery  as  a  motive 
for  a  homicide,  it  need  not  be  shown  that  ac- 
cused knew  that  decedent  had  mon^  on  his 
person— People  r.  Bongo,  145  P.  1017. 

That  decedent  was  in  the  habit  of  carrying 
money,  and  tlmt  be  bad  about  $200  a  few  dara 
before  the  killing  and  none  at  the  time  bis  body 
was  discovered,  held  strong  evidence  of  motive. 
-Id. 

8237  (Cal.)  Accused,  charged  with  murder  ia 
the  first  degree,  must  sustain  hia  defeua  of  in- 
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unity  liy  a  preponderance  id  the  eridence.— 
People  T.  Harris,  145  P.  620. 

(254  (Cal.)  Bridence  ield  to  snstain  a  con- 
viction of  murder  in  the  second  degne.— Peo- 
ple T.  Bonso,  145  P.  1017. 

Vm.  TBIAIta 
(O)  InatrnetlvaB* 

1 308  (Kan.)  Where  there  waa  evidence  tend- 
ing to  prove  defendant  guilty  of  a  lesser  degree, 
it  was  error  to  instruct  that  defendant  was 
either  guilty  of  murder  in  the  Sret  degree  or 
not  ennty.— State  v.  Curtis,  145  P.  858. 

BvTdenM  held  sufficient,  apart  from  defend- 
ant's confession  to  require  instructions  on  de- 

Srees  of  homicide  less  than  murder  fn  the  first 
egrce.— Id. 

A  confession  held  insufficient  of  itsfilf  to  re- 
quire instructions  on  any  degree  of  homicide 
leoB  than  murder  in  the  first  degree.— Id. 

X.  APPEAL  AND  ERAOXl. 

8  338  (Nev.)  Error,  if  any.  In  allowing  ft 
Btate'e  witness  to  answer  a  question  calling  for 
apparent  age  of  the  deceased  AeM  harmless. — 
State  V.  SflSgado,  145  P.  919. 

1 339  (Cal.)  Accused,  relying  on  insanity. 
held  not  prejudiced  by  the  exclusion  of  certain 
testimony,  in  view  of  other  testimony.— People 
V.  Harris,  145  P.  620. 

Where  accosed  admitted  billing  decedent  and 
stealing  her  money,  exclusion  of  evidence  of 
bis  mother  and  uncle  as  to  mon^  matten 
not  prejudicial  in  view  of  other  eridence.— Id, 

{340  (Cal.)  The  givmg  by  the  court  In  its 
instructions  of  the  general  definition  of  malice 
In  Pen.  Oide,  I  7,  suhd.  4,  was  not  prejudicial 
error,  where  uie  definition  In  section  188  at 
malice  essential  to  constitute  homicide  was  al- 
so given. — People  v.  Harris,  146  P.  520. 

8  340  (Cal.)  An  Instruction  in  a  homicide 
case  held  not  prejudicial.— People  v.  Bundy, 
145  P.  537. 

1 340  (Kan.)  Giving  of  an  instmctlon  that, 
under  the  evidence,  defendant  was  either  guilty 
of  murder  In  the  first  degree  or  not  ffuilty.  held 
ground  for  reversal.— State  v.  Curtis,  146  P. 

838. 

S  347  (Cal.)  The  Supreme  Court  may  not 
modify  a  judgment  imposing  the  death  penalty 
for  murder  In  the  first  degree,  merely  because 
accused  at  the  time  of  the  homicide  was  not 
18  years  of  age.— People  v.  Bundy,  14S  P.  037. 

HOSPITALS. 

See  Asylums,  |  7. 

HOTELS. 

See  Innkeepers;  Landlord  and  Tenant,  |  150. 

HOURS  OF  SERVICE. 

See  Master  and  Servant,  S  13. 

HUSBAND  AND  WIFE. 

See  Adultery;  Bills  and  Note«,  i  443;  Deeds. 
8  211;  Divorce;  Dower;  Evidence,  S8  273, 
444;  Executors  and  Administrators,  g  315; 
Fraudulont  Conveyances,  §(  11.  146;  Home- 
stead, S!t  118.  328,  181;  Marriage;  Trusts, 
{  89;  Wills,  I  (P  ,  — , 

X.  MUnrAIt  BIGHTS,  PUTIEa,  AHB 
UABIIJTIE& 

8  15  (Kan.)  Where  a  husband  executes  a 
contract  to  sell  land  in  which  his  wife,  once 
a  resident,  does  not  Join,  a  later  deed  by  both 
transfers  her  interest  free  of  any  claim  of  the 
original  purchaser,  thoufch  the  grantee  knew  of 
the  prior  contract.— Williams  V.  Wesaels.  146 
P.  856. 


8  16  (Cal.)  Where  land  conveyed  by  a  hus- 
band to  hia  wife  was  occupied  by  both  parties 
as  their  home  before  and  after  the  conveyance, 
the  joint  occupancy  could  not  furnish  a  basis 
for  a  claim  of  prescriptive  title  by  one  against 
the  other.— Bias  v.  Beed,  145  P.  516. 

Where  a  husband  conveyed  land  to  bis  wife 
by  an  unrecorded  deed,  conveyances  of  parts 
of  the  land  by  him  did  not  evidence  a  claim 
on  his  part  adverse  to  that  of  the  wife  in  the 
absence  of  proof  that  his  action  was  Icnown  to 
her  and  that  she  did  not  assent  thereto.— Id. 

n.  MAKBtAOE  SETTIiEMENTS. 

833  (Cal.)  A  husband's  aUeged  breach  of  an 
antenuptial  contract  having  oecome  complete 
in_  189o,  but  the  wife,  not  having  elected  to  re- 
scind for  that  reason  during  the  subsequent  six 
years  of  the  husband's  life,  was  estopped  after 
his  death  to  repudiate  the  same  In  order  that 
she  might  claim  the  widow's  share  in  his  estate. 
—In  re  Warner's  Estate,  146"  P.  804. 

8  34  (CalO  Evidence  held  to  warrant  a  find- 
ing that  a  widow  had  not  been  prevented  by 
the  undue  influence  of  her  husband  from  re- 
scinding an  antenuptial  contract  because  of  bis 
breach  during  his  lifetime,  and  was  therefore 
estopped  to  deny  that  she  was  bound  thereby 
after  his  death.— In  re  Warner's  Estate,  145  P. 
504. 

m.  OOirVOTAMCES.  OOlTTBAOTa.  AND 
OTHER  TBAHSACTION8  BETWSEK 
HUSBAND  AKD  WIFE. 

8  47  (Cal.)  A  husband  by  remaining  in  pos- 
session of  &nd  conveyed  to  bis  wife,  forming  It 
and  paying  taxes  thereon,  and  conveying  parts 
<it  it,  conid  not  regain  title  unless  he  maintain- 
ed an  adverse  posecaoion  in  the  manner  and  for 
the  time  required  by  the  Code.— Bias  v.  Reed, 
145  P.  616. 

After  conveyance  of  land  by  husband  to  wife, 
execution  of  deeds  by  each  to  the  other  deposit- 
ed for  delivery  to  the  survivor  held  not  to  tend 
to  show  that  that  conveyed  by  the  husband  to 
the  wife  remained  bis  land.— Id. 

8  49'/2  (Wash.)  Evidence  held  to  show  a  val- 
id gift  of  securities  by  husband  to  wife  in  his 
lifetime.— In  re  Sloeum's  Estate,  145  P.  204. 

WIFE'S  SEPABATE  ESTATE. 
<A)  Wliat  Constitutes. 

8  129  (Cal.)  Wife's  acts  and  conduct  in  lead- 
ing husband  to  believe  that  she  considered  land 
conveyed  to  her  by  him  as  community  property 
held  not  to  constitute  an  estoppel,  where  he 
knew  the  facts  and  was  not  thereby  induced  to 
take  or  omit  any  action  material  to  the  pro- 
tection of  his  interests.— Bias  v.  Keed,  145  P. 
516. 

VII.  OOKBCUNITT  PBOPEBTT. 

8  246  (Cal.App.)  Where  a  husband  put  prop- 
erty into  the  hands  of  hia  wife  in  Missouri  so 
as  to  give  her  no  title  thereto,  on  their  removal 
to  California  the  property  remained  bis  unless 
parted  with  by  gift.— Brunner  v.  Title  Ins.  ft 
Tniat  Co.,  145  P.  741. 

8  249  (Wash.)  Under  Bem.  A  Bal.  Code.  |8 
5915-5917,  property  acquired  by  either  hus- 
band or  wife,  or  both,  dnrinfc  marriage,  with 
certain  exceptions,  is  commtmity  property. — In 
re  Slocum's  Estate,  145  P.  204. 

8  262  (Wash.)  The  burden  is  on  one  claiming 
that  property  aoriuired  after  marriage  is  not 
community  property  to  prove  the  fact  by  clear, 
certain,  and  convincinc  evidence.— In  re  Slo- 
cum's  Estate,  145  P.  204. 

8  263  (Cal.)  After  conveyance  of  land  by  hus- 
band to  wife,  execution  of  deedn  by  each  to  the 
other  deposited  for  delivery  to  the  survivor  held 
not  to  tend  to  show  that  the  land  was  commu- 
nity property.— Bias  v.  Reed,  145  P.  616. 
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S  264  (Cal.)  Declarations  of  wife  that  land 
coBTeyed  to  her  by  ber  husband  waa  community 
estate,  though  probably  having  acme  weight  Q 
supported  by  other  evidence,  held  insufficient  to 
overcome  proof  that  it  was  conveyed  to  her  as 
bor  separate  estate,  and  that  by  the  deed  the 
hasband  relinquished  all  claim  thereto  as  com- 
manlty  property.— Bias  v.  Reed,  146  P.  S16. 

{264  (Waah.)  Eiridenee  held  to  justify  find- 
ing that  land  conveyed  to  huaband  after  wife's 
death  pursuant  to  contract  In  her  lifetime  waa 
community  property. — Battyany  t.  McNeley, 
145  P.  978. 

§  266  (Cal.)  Land  conveyed  by  a  husband  to 
his  wife  as  her  separate  estate  could  become 
community  property  only  by  a  cfmveyance  by 
the  wife  or  an  agreement  between  them  pursa- 
ant  to  Civ.  Code,  §§  168,  159,  authorizing  a 
huuband  and  wife  to  contract  respecting  proper- 
ty.—Bias  V.  Reed.  145  P.  516. 

1266  (Wash.)  Certain  aecuritiea  which  were 
community  propertj^  held  not  transferred  by  a 
husband  In  nis  lifetime  to  his  wife  so  as  to  ex- 
empt her  from  liability  to  account  therefor  as 
his  executrix.— Is  re  Slocum's  Estate,  145  P. 
204. 

S  267  (CaU  A  hasband  has  the  right  to  con- 
vey commuult7  pA>perty  for  a  valuable  consid- 
eration.—Strauss  T.  Canty,  146  P.  1012. 

HYPOTHETICAL  QUESTIONS. 

See  Criminal  Law.  |  486. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMPEACHMENT. 

See  Witnesses,  ffi  317-396. 

IMPRISONMENT. 

See  Bail;  Habeas  Gorpns. 

IMPROVEMENTS. 

See  Municipal  Corporations,  H  278-484;  Ten- 
dor  and  Purchaser,  |  299. 

INCHOATE  ESTATES. 

See  Dower,  §8  35,  44. 

INCOMPETENT  PERSONS. 

See  Insane  Persons. 

INDEMNITY. 

See  Guaranty;   Constitutional  Law,  |  206. 

S  I  (N.M.)  An  "indemnitor"  is  one  who  "in- 
demnifies," which  is  to  save  harmless;  to  se- 
cure against  loss,  damage,  or  penalty;  to  reim- 
burse.—Hasbrouck  V.  Carr,  14o  P.  133. 

{  1 1  (N.M.)  Where  a  straoucr  indemnifies  a 
surety  company  which  becomes  bankrupt  and 
is  dissolved  without  paying,  the  surety  s  re^ 
rescntative  cannot  enforce  the  Indemnity. — Has- 
brouck  V.  Carr,  145  P.  133. 

8  1 5  (Ariz.)  In  an  action  on  a  bond  to  secure 

Sayment  of  parcfaase-money  notes  ^ven,  evi- 
ence  held  sufficient  to  take  the  question  of  the 
execntion  of  the  bond  and  the  existence  of  debt 
on  the  notes  to  the  jury.— White  Sewing  Mach. 
Co.  V.  Bradley,  146  P.  726. 

INDIANS. 

^4ee  Criminal  Law,  U  201,  1144;  Taxation,  § 
181. 

g  13  (Okl.)  Where  an  Indian  allottee  convey- 
ed a  portion  of  bis  allotment  prior  to  Act  Cong, 
May  27.  1008.  making  the  enrollment  records 
coQcIuslTe  evidence  as  to  age.  socfa  record  was 
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not  conclusive  as  between  the  grantee  and  a 

subsequent  grantee  of  the  allottee  after  the  act 
— Bucber  v.  Showalter,  145  P.  1143. 

1 15  (Okl.)  Act  Cong.  AprU  21,  1904.  c.  1402. 
33  Stat.  204.  granted  to  the  allottees  not  of 

Indian  blood,  or  their  heirs  power  to  convey  al- 
lotments, except  the  homestead,  while  the  allot- 
tee lived  and  tends  of  minora  during  minority. — 
Bradley  v.  Ooddard,  146  P.  409. 

The  word  "allottees,"  as  nsed  in  Act  April  21, 
1904,  c.  1402,  33  Stat.  204,  removing  restric- 
tions, refers  to  the  persons  to  whom  an  allot- 
ment is  made  and  not  to  their  heirs. — Id. 

S  16  (Okl.)  Where  an  order  directed  a  minor 
allottee  to  join  in  an  oil  and  gas  lease  on  con* 
dition  that  it  be  approved  by  tiie  Secretary  of 
the  Interior,  held,  tltat  the  condition,  though 
void,  waa  a  condition  precedent  to  the  vesting 
of  any  estate  under  the  lease.— Wellsrille  Oil 
Co.  r.  Miller,  146  P.  344. 

I  16  (Okl.)  Under  Act  Cong.  March  3,  1905. 
a  guardian's  lease  of  allotted  lands  without  ap- 
proval of  the  proper  United  States  court  is 
void.— Walker  v.  McKemie,  145  P.  359. 

Under  Act  Cong.  June  28,  1898.  S  29,  a  guard- 
ian's lease  of  allotted  lands  is  Toid  unless  prop- 
erly recorded  within  three '  months  after  ap- 
proval by  the  proper  court. — Id. 

The  "execution"  of  a  guardian's  lease  of  al- 
lotted landf  was  not  complete,  within  Act  Cong. 
June  28,  1898,  f  29,  until  it  was  approved  Inr 
the  court  pursuant  to  Act  Cong.  March  3, 1905. 
— Id. 

Lease  to  allotted  lands,  togeOier  with  recitals 
in  lease  and  court's  approval  indorsed  thereon, 

held  admisdble  as  priuia  facie  evidence  that 
the  lessor  was  the  duly  appointed  guardian. — Id. 

§  18  (Okl.)  Under  Mansf,  Dig.  SS  25^  2531, 
held,  that  a  sixteenth  blood  enroUed  Choctaw 
Indian's  allotment  pt^sed  to  her  ^rents,  to  the 
exclusion  of  her  brothers  and  rasters,  on  her 
death  on  August  27, 1907.— Lovett  v.  Jeter.  146 
P.  334. 

8  18  (OkL)  Prior  to  the  taking  effect  of  Act 
Cc^g.  June  28,  1908,  an  Osage  Indian  had  no 
interest  in  tribal  property  to  which  her  hdrs 
would  succeed  at  her  death.- Simpklns  v.  Ware, 

145  P.  356. 

On  the  death  of  as  Osage  Indian  woman  who 
had  married  more  than  once,  and  whose  estate 
was  properly  set  aside  to  her,  under  Act  Cong. 
June  28,  1906,  during  coverture,  with  a  surviv- 
ing husband,  such  husband  succeeded  to  one- 
third  of  such  estate.— Id. 

1  18  (OkL)  On  death  of  mixed-blood  minor 
children  of  Choctaw  Indians,  the  fee  of  allot- 
ments ascended  to  the  parent  of  the  tribal 
blood,  and  not  to  the  parent  who  had  become 
a  citizen  of  the  tribe  by  intermarriage.— ^Ulnm 
V.  Anglin,  145  P.  1145. 

§  34  (Wash.)  That  a  half-breed  is  a  citizen 
does  not  except  him  from  Sees.  Laws  1909,  p. 
637,  prohibiting  the  giving  of  liquor  to  one 
more  than  one-eighth  Indian. — State  v.  Kenney* 
145  P.  450. 

Sess.  Laws  1909,  p.  637,  prohibiting  the  giv- 
ing of  liquor  to  one  more  than  one-eighth  In- 
dian, Aela  not  unconstitutional.-~Id. 

INDICTMENT  AND  INFORMATION. 

See  Adultery,  |  7;  Animal^  I  42;  But^lary, 
S  20;  Crimmal  Law,  S  1032;  False  Pre- 
tenses, 8  26;  Homicide,  g  127:  Intoxicating 
Liquors,  ^  201,  215,  239;  Rape,  J  84;  Re- 
ceiving Stolen  Goods.  8  7;.  Robbery,  8  17; 
Sodomy ;  Waters  and  Water  Courses,  |  196. 

I.  NEOESsrrr  of  ihdiotment  or 

PRESEKTMEKT. 

§4  (Ariz.)  Under  Const,  art.  2,  8  30,  one 
charged  with  a  felony  may  be  prosecuted  by  in- 
formation, if  Pen.  Code  1913,  I  885,  is  complied 
witb^Vineent  v.  Stat^  145  P.  241. 
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u.  Fnronro  ajis  piuno  of  iitoict- 

HENT  OR  PBESEirrMElTT. 

i  15  (Or.)  Under  L.  O.  L.  8S  1704-1706,  the 
court  may  resubmit  to  the  grand  jury  an  in- 
dictment for  murder  in  the  first  degree;  Buch 
action  resulting  in  a  good  indictment  chaining 
murder  in  the  second  degree. — ^Ex  parte  Jung 
Shing.  145  P.  637. 

TV.  FIZ.INO  Aia>  FOBMAL  REQUI- 
SITES OF  INFORMATION  OR 
COKPI.AINT. 

152  (01cl.0r.App.)  That  the  information  was 
■■wom  to  before  the  cleric  of  the  superior  court 
did  not  under  Bev.  Laws  1910,  |  4288,  render 
'     B,  145  P. 


it  iBSunicient— Caffee  v.  State, 


499. 


V.  REQUISITES  AND  SUFFIOIEKGY 
OF  ACCUSATION. 

886  (N.M.)  As  used  in  an  indictment,  the 
phrase  "then  and  there"  means  at  the  time  and 
place  charged,  and  refers  to  a  siDgle  tranaaction. 
—State  T.  Klaaner,  146  P.  670. 

187  (N.M.)  As  used  in  an  indictment,  the 
word  "then"  is  an  adverD  of  time,  meaning  "at 
that  time,"  and  the  phrase  "then  and  there" 
means  at  the  time  ana  place  charged,  and  re- 
fers to  a  single  transaction.— State  v.  Elasner, 
145  P.  679. 

1 1 10  (Nev.)  An  indictment  cbaxging  robbery 
in  the  laiuuage  of  th«  atatnte  is  aomcient-- 
State  T.  Switzer,  14S  P.  92S. 

8  110  (Utah)  An  indictment  in  the  language 
■of  Laws  1009.  c  26.  held  sufficient.— State  t. 
MacMillan,  145  P.  833. 

8  (14  (Kan.)  Each  count  of  an  information 
chanting  one  under  Laws  1911,  c.  165,  should 
set  forth  the  facts  showing  that  defendaot  is  a 
pereistent  violator.— State  t.  Brigga,  145  P.  866. 

8117  (CaLApp.)  Where  the  facts  stated  In 
an  indictment  are  oaiiable  of  two  constructions, 
on  one  of  which  the  facts  may  be  true  and  ac- 
cused not  guilty,  the  indictment  is  insufficient. 
-People  T.  AlUson,  145  P.  638. 

VI.  JOINDER  OF  PARTIES,  OFFENSES, 
AND  COUNTS.  DUPLIGITT, 
AND  ELECTION. 

§  125  (N.M.)  A  count  of  an  indictment  charg- 
ing that  defendant,  "at  the  time  and  place 
named,  nineteen  head  of  caWes,  •  •  •  prop- 
erty of  owners  *  *  *  unknown,  then  and 
there  being  found,  did  then  and  there  unlawfully 
•  •  *  steal,"  held  not  had  for  duplidty.— 
State  V.  Klasner.  145  P.  679. 

VH.  MOTION  TO  QUASH  OR  DlSmSfl 
AND  DEMURRER. 

8  133  (Cal.App.)  Objection;  aimed  at  mere  un- 
certainty of  an  information  for  insufficiently 
setting  out  the  entire  transaction,  must  be  made 
by  demurrer,  or  is  waived.— People  v.  Eddarda, 
145  P.  173. 

IX.  ISSUES,  PROOF,  AND  VARIANCE. 

8  166  (Okl.Cr.App.)  The  county  attorney 
should  introduce  facts  to  establish  all  material 
allegations  of  the  information  in  the  manner 
aa  charged.— Lowdermilk  v.  State,  145  P.  1110. 

X.  CONVICTION  OF  OFFENSE  IN- 
CI.UDED  IN  CHARGE. 

1 185  (Or.)  Conviction  of  murder  In  the  first 
degree  cannot  result  from  trial  under  an  in- 
dictment charging  murder  in  the  second  degree. 
—Ex  parte  Jung  Shing,  145  P.  637.  ' 

8  1 86  (Wash.)  Lesser  crimes  are  not  to  be  in- 
dnded  unless  demanded  by  the  plain  proriaions 
of  the  statute  punisliing  crime,  or  the  facts 

tiroved  at  the  trial  bring  the  case  within  the 
esser  crime. — State  v.  Wilson,  145  P.  455. 

I  189  (Ariz.)  Under  an  information  charging 
burglary  in  general  terms,  defendant  may  be 


convicted  of  burglary  in  either  the  first  or  sec^ 
ond  degree. — Vincent  v.  State,  145  P.  241. 

8  189  (Or.)  Conviction  of  murder  in  the  sec- 
ond degree  and  of  manslaughter  may  be  had  un- 
der an  indictment  charging  murder  in  the  first 
degree.— Ex  parte  Jung  Shing,  145  P.  637. 

8  189  (Wash.)  Under  an  indictment  charging 
an  assault  in  the  second  degree,  accused  may  be 
convicted  of  assault  in  the  third  degree,  as  defin- 
ed hy  Rem.  &  Bal.  Code,  |  24^6.— Stote  T. 
Steele.  145  P.  581. 

XI.  WAIVER  OF  DEFECTS  AND  OB- 
JECTIONS, AND  AIDER  BT 
VERDIOT. 

8  196  (Or.)  The  failure  of  an  indictment  for 
receiving  stolen  property  to  allege  the  name  of 
the  owner  of  the  property  was  not  waived  by 
failing  to  demur.— State  t.  Bobinson,  14S  P. 
1057. 

INDORSEMENT. 

See  Bills  and  Notes,  88  320-383,  489. 

INDUSTRIAL  ACCIDENT  COMMIS- 
SION. 

See  Master  and  Serrtnt,  8  200%. 

INFANTS. 

See  Adoption;  Criminal  Law,  {  1153;  Divorce, 
8|  298,  308;  Guardian  and  Ward:  Habeas 
Corpus,  8  30;  Indians,  8  10;  Master  and 
Servant.  8  160;  NeKligence,  81  23,  39.  Ill; 
Railroads,  88  356,  861 :  Tenancy  In  Common, 
8  19;  Witnesses,  f  79. 

n.  OUSTODT  AND  PROTECTION. 

8  12  (Kan.)  Proceeding  in  conformity  with 
the  jQvenUe  court  act  (Gen.  St.  1909.  fi§  6099- 
5113)  are  not  violative  of  any  constitutional 
rights.— In  re  Turner.  145  P.  871. 

816  (Kan.)  The  object  of  the  juvenile  court 
act  (Gen.  St.  1909,  88  5099-6113)  Is  not  punish- 
ment, but  the  removal  of  juvenile  delinquents 
from  temptation,  and  thegivlng  of  proper  train- 
ing.—In  rc  Turner,  145  P.  871. 

The  juvenile  court  act  (Gen.  St.  1909.  88  5099- 
5113)  is  an  assertion  of  the  state's  power  as 
parens  patriae  over  minor  citizen*  diepoaed  to 
go  wrong.— Id, 

m.  PROPERTY  AND  CONVEYANCES. 

8  40  (CaLApp.)  The  relationship  alone  of  sis- 
ter and  brother  does  not  create  a  fiduciary  re- 
lation, and  the  sister,  who  ia  an  adult,  may 
purchase  the  interest  of  the  infant  brother  at 
a  sale  ordered  by  the  court- Westercreen  t. 
Beer.  145  P.  543. 

VH.  ACTIONS. 

874  (Or.)  An  action  for  personal  injuries  to 
a  minor  should  be  brought  In  the  name  of  the 
real  party  in  interest,  and  not  in  the  name  of 
the  guardian  ad  litem.— BrerarC  v.  Fiacfacr,  145 

P. 

8  80  (Or.)  An  objection  to  a  defect  In  the 
appointment  of  a  guardian  ad  litem  cannot  l>e 
raised  by  objection  to  the  admission  of  the 
appointment  in  evidence,  where  the  answer  was 
a  general  denial — Everart  v.  Fischer,  145  P. 
83 

INFORMATION. 

See  Indictment  and  Infonnation. 

INHERITANCE. 

See  Descent  and  Distribution. 
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INJUNCTION. 

See  Appeal  and  E^ror.J  781;  Contempt,  ||  43, 
66;  Courts,  3  52;  Evidence,  j  157;  High- 
ways, §  155;  Judgment,  8  479;  MandamuB, 
i  37;  Munidpal  Corporations,  S  721;  Nui- 
sance, 1  72;  Statutes,  i  lOS;  TTaxatioii,  f 
608. 

X.  HATUBB  Ain>  OR017IIDB  IH  OEN- 

(A)  ]f«tiiv«  mM^^  Form  of  RemedT* 

S  3  (Or.)  An  injunction  is  not  a  proper  reme- 
dy in  a  suit  at  law,  and  a  motion  to  dissolve 
should  have  been  granted  in  an  action  at  law 
for  money  damages^Burniraf  v.  Brocha,  145 
P.  639. 

n.  tnmmjTu  of  pboteotioh  ahd 

BEI.IEF. 

S  62  (Or.)  Injunction  lies  to  enforce  neeative 
covenautB  and  clansAfl  in  deeds  restricting  the 
use  of  real  property,  though  tbey  do  not  consti- 
tute easements  or  corenanta  running  with  the 
land.— Dneater  t.  A1\  in,  146  P.  660. 

(H)  Criminal  Aata.  OoBsplraeies,  And 
Pros«pnttoiia . 

S  105  (Kan.)  Injunction  may  be  employed  to 

Erotect  personal  and  proper^  rights,  though  it 
iddentally  restrains  a  prosecution  under  an 
invalid  ordlnance^Brown  r.  Nichols,  146  P. 
S61. 

m.  ACTIONS  FOR  INJITKCTIONS. 

S  tl4  (Or.)  An  owner  of  land  in  a  city  addi- 
tion held  entitled  to  sue  to  enforce  a  building 
restriction  without  joining  the  original  grantor 
or  its  immediate  or  intermediate  grantees,  and 
without  averring  that  they  'had  been  ewedally 
injured  or  that  the  original  grantor  refused  to 
become  a  party.— Duester  t.  Alvio,  145  P.  660. 

INNKEEPERS. 

See  Landlord  and  Tenant;  f  100;  Nnlaance,  f 

81. 

1 10  (Okl.)  An  innkeeper  should  ezerdse  a 
degree  of  care  for  the  safety  ot  his  guests  rea- 
sonably commensurate  with  the  drcumstanceB. 
— Seay  v,  Plunkett,  145  P.  496. 

An  innkeeper  is  liable  for  injuries  to  guests 
from  unsafe  conditions  of  the  hotel.— Id. 

The  giving  of  an  instruction  that  the  man- 
ager of  a  hotel  was  responsible  for  ita  condition, 
regardless  of  who  owned  the  hotel  or  construct- 
ed itj  Held  not  error.— Id. 

Evidence,  in  an  action  against  a  hotel  keep- 
er for  injuries  to  a  guest  from  a  fall  due  to  an 
unlighted  hallway,  AeU  to  snstain  a,  T<ffdict 
for  plaintiff.— Id. 

IN  PAIS. 

See  Estoppel.  Sf  52-101. 

INSANE  PERSONS. 

See  Asylums,  |  7;  Criminal  Law,  fS  811, 
452  ;  Homidde,  Sfi  179,  237,  389. 

VZI.  TORTS. 

8  80  (Wash.)  Stepfather  of  insane  person,  not 
instrumental  in  getting  him  out  of  a  state  hos- 
pital and  without  knowledge  of  bis  release  un- 
til brought  to  his  home  by  nis  wife,  the  mother 
of  the  insane  person,  hela  not  liable  to  plain- 
tiff, thereafter  shot  by  such  insane  person.— 
Emery  v.  Littlejohn,  145  P.  423. 

In  action  for  damages  from  defendant's  neg- 
ligence in  not  restraiQiog  insane  person  whose 
release  she  had  obtaioea  from  state  hospital 
on  undertakine  responsibility  for  his  actions, 
heJfi,  that  verdict  for  plaintiff  would  not  be  re- 
versed on  the  ground  that  defendant  was  not 
Uable^^Id. 


INSOLVENCY. 

See  Assignments  for  Benefit  of  Creditors:  Bank- 
ruptcy; Banks  and  Banking,  H  77,  ISS; 
Guaranty,  I  46;  PrindpiU  and  Surety,  1 147. 

INSPECTION. 

See  Corporations,  {  181. 

INSTRUCTIONS. 

To  jnxy,  see  Criminal  Law,  SS  769-829;  Trial, 
H  191-W. 


INSURANCE. 

cuton 
ons,  It 

fiapulati<m%  il4;  Wills,  i  '& 


See  Evidence,  |  106;  Executors  and  Adminia* 
tratora,  S  181;  IQxemptiona,  |{  5(k  Be* 
lease,  f  17  i  fiti; " 


V.  THE  OOXTBAOT  HT  OEHERAIb 
CB)  GOBStraotloA  aad  Opermtloa. 

I  146  (Okl.)  Where  an  insurance  policy  is 
fairly  susceptible  of  two  different  constructions, 
that  one  will  be  adopted  which  is  moat  favor- 
able to  the  assured. — Union  Accident  Co.  v.  Wtl- 
Ub,  145  P.  812:  Oklahoma  Nht.  Life  Ins.  Co. 
T.  Norton,  Id.  llSa 

XI.  ESTOPPEL,  WAIVER,  OR  AOREB- 
UENTS  AFFECTING  RIGHT  TO 
AVOID  OR  FORFEIT  FOI.IGT. 

S  37 1  (Kan.)  Delivery  of  receipt  containing  a 
mistaken  recital  that  a  premium  was  paid  for 
August,  instead  of  July,  held  not  to  ^top  the 
insurer  from  asserting  a  forfeiture,  where  it  did 
not  appear  that  insured  was  misled.— Gardner 
V.  Inter-Ocean  Life  &  Casualty  Co.  of  Spriiig>- 
field.  111.,  145  P.  844. 

S375  (Or.)  Where  defendant's  agent  issued  a 
icy  to  plaintiff,  the  insurer  could  not  repudi- 
ate a  permit  to  remove  the  property,  issued  by 
such  agent  after  his  discharge,  in  -the  absence 
of  notice  to  plaintiff. — Goldstein  v.  Pacific  Home 
Mut.  Fire  Ins.  Co.,  145  P.  267. 

8  384  (Kan.)  A  receipt  containing  a  mistaken 
recital  that  an  insurance  premium  was  paid  for 
August,  instead  of  July,  held  not  a  waiver,  new 
agreement,  or  extension  of  time  of  payment. — 
Gardner  v.  Inter-Ocean  Life  &  Casualty  Co. 
of  Springfield.  111.,  145  P.  844. 

S388  (Okl.)  Any  act  of  the  insurer,  which 
leads  the  insured  to  believe  that  a  forfeiture 
will  not  result  if  he  follows  a  certain  course,  will 
estop  the  insurer  from  insisting  on  a  forfeiture 
expressly  provided  for  by  the  policy. — Ijiverpool 
&  London  &  Globe  Ins.  Go.  t.  CargiU,  146  P. 
1134. 

Xn.  BI8XS  AHD  OAUBBS  OF  XKIM. 
(O)  Ouiraatr  and  IndemBttr  Inovrsiioe. 

{437  (Or.)  Under  Employers'  Liability  Act. 

proprietor  of  sawmill  held  required  to  provide  a 
railing  to  prevent  persons  from  falling  from  a 
walkway  alongside  of  a  flume  and,  not  having 
done  BO,  not  entitled  to  recover  on  an  eimiloyer's 
liability  insurance  policy.— Bridal  Veil  Lumber* 
ing  Co.  v.  Pacific  Coast  Casualty  Co..  145  P. 
671. 

Violation  by  employer  of  law  relative  to  safe- 
guarding machinery  and  places  for  work,  held 
not  to  relieve  isisurer  against  liability  unless  in- 
jury to  employ^  was  due  to  such  violation. — Id. 

(B)  Accident  nnd  Healtb  iBsnraBce. 

1455  (Okl.)  "External,  violent,  and  acciden- 
tal means."  as  used  in  the  exception  in  an  acci- 
dent policy,  defined. — Unim  Accident  Go.  t, 
Willis.  145  P.  812. 

{455  (Okl.)  Under  a  policy  covering  death 
by  external,  violent,  "or"  accidental  means,  held, 
that  insurer  was  liable  where  insured  was  kill- 
ed by  gun  by  another,  whether  the  fatal  injury 
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waa  accidental  or  not— OUaboma  Nat  life  ha. 
Co.  V.  Norton.  145  P.  1188. 

Where  insurer  was  liable  under  one  provi- 
sloQ  for  death  from  -violent  "or"  accidental 
means,  that  an  independent  prorision  stated  a 
different  liability  for  death  from  viblent  "and" 
accidental  means  did  not  relieve  it  where  death 
was  from  a  shot  not  accidental^Id. 

The  words  "or"  and  "and"  conld  not  be  treat- 
ed as  Interdiangeable,  bo  as  to  create  a  liability 
only  where  death  resulted  from  external  and 
violent  meane  which  were  also  accidentai.~Id, 

The  word  "and"  could  not  be  subatituted  for 
"or"  to  relieve  the  insurer  from  liability. — Id. 

1464  (Okl.)  An  accident  poligr  exeludine  in- 
juries intentionally  inflicted  held  not  to  exclude 
recovery  where  insured  died  from  a  fall  due  to 
a  blow  struck  by  another,  and  where  the  blow, 
bnt  not  the  fatal  result,  was  intenti<mal.— Union 
Accident  Co.  v.  Willis.  146  P.  812. 

"Intentionally  Inflicted,"  as  used  in  an  acci- 
dent policy,  refers  to  fatal  injuriea  resulting 
from  the  fall,  and  not  from  the  blow,  where 
death  was  not  Intentionally  caused  though  the 
blow  was  tntentionalv— Id. 

XIT.  NOTICE  AND  PROOF  OF  I.OB8. 

fi  548  (Okl)  A  provision  of  a  fire  insurance 
policy  requiring  insured  to  submit  to  examina- 
tion under  oath  and  to  subscribe  same  held  val- 
id.—Liverpool  &  London  &  Globe  Ins.  Co.  v. 
Car«U,  145  P.  1134. 

where  insurer  gives  notice  of  an  examination 
putsoant  to  the  policy,  and  th«  ingarer's  repre- 
sentative excuses  the  Insured  from  attendance, 
and  no  further  notice  is  given,  the  right  to  the 
examination  is  abandoned.— Id. 

At  an  examination  of  insured  under  a  pro- 
vision of  a  fire  insurance  poU^,  the  insured 
bas  a  right  to  be  represented  an  attorney^— 
Id. 

t  960  (Okl.)  Where  insured  in  good  faith  at- 
tempts to  make  proper  proof  of  loss,  and  the 
insurer  fails  to  object  to  the  proof  within  the 
time  when  proper  proof  may  be  made,  the  in' 
surer  is  eatopped  to  sabsequently  object  tbereta 
— Uverpool  &  London  A  Globe  IlUL  Go.  v.  Car- 
gill,  145  P.  1134. 

XV.  ADjmiTiaSIfT  OF  I4MI8. 

S565  (Wash.)  An  "adjuster"  or  "insurance 
adjuster,"  defined  by  Laws  1911,  p.  1^  {  2. 
ield  without  authority  to  waive  any  rights  oi 
insurer,  unless  authority  is  conferred.— Man- 
heim  V.  Standard  Pire  Ins.  Co.  of  Hartford, 
Conn.,  145  P.  992. 

Where  a  statute  defines  the  duties  of  an  in- 
surance adjuster,  no  presumption  of  authority 
to  perform  other  duties  arises  from  the  mere 
bet  that  he  acted  as  adjuster,— Id. 

S  576  (Waah.)  A  stlpnlatlos  that  insurer  will 
not  waive  any  provision  of  the  policy  by  any  act 
relating  to  appraisal  permits  Insurer,  without 
waiving  any  right,  to  make  investigation  of  the 
value  of  the  property  destroyed.— Manheim  v. 
Standard  Fire  Ins.  Co.  of  Hartford,  Conn^  145 
P.  992.  .  — ^ 

ZVJII.  ACTIONS  ON  POUGXES. 

1 624  (Okl.)  Where  the  mortgage  debt  was 
less  than  the  amount  due  on  the  inannuioe  pol- 
fey,  the  insured  could  sue  on  the  policy  in  her 
own  name  though  a  mortgage  clause  was  at- 
tached to  the  policy.— Liverpool  &  Loodcm  & 
Globe  Ins.  Co.  v.  GargUI.  145  P.  U34. 

1 631  (OkL)  The  petition,  in  an  action  on  a 
life  insurance  policy,  held  demurrable  where 
plaintiff  declared  on  the  "binder"  alone,  without 
setting  forth  the  policy  subsequently  issued  pur- 
suant to  it  and  declaring  thereon. — Mtna.  Life 
Ins.  Co.  V.  Bradford,  145  P.  316. 

1 645  (OU.)  The  insurer  should  plead  and 

Srove  its  ccmtentltm  that  insured's  death  was 
ne  to  a  cause  excepted  from  the  accident  poll 


cy  Bued  on.— Union  Accident  Co.  t.  Willis,  146 
P.  812. 

8  645  (Okl.)  Where  the  insurer  did  not  apc- 
cially  plead  aa  a  defenae  pro  tanto  its  reduced 
liablli^  from  the  lose  occurring  while  the 
building  was  vacant,  such  defense  which  was 
based  on  a  condition  subsequent,  was  not  avail- 
able.—Liverpool  &  London  &  Globe  Ins.  Co.  v. 
CargiU,  145  P.  1134. 

8  645  (Wash.)  A  general  denial  in  the  form 
contemplated  by  Kem.  &  Bal.  Code,  §  264,  Acid 
sufficient  to  put  In  issue  an  allegation  of  the 
complaint  as  to  the  value  of  the  prt^erty  de- 
stroyed.—David  V.  Pidelity-Phenix  Fire  Ina. 
Co.  of  New  York,  145  P.  199, 

An  allegation  that  plaintiff  had  avoided  the 
policy  by  fraudulent  awearing  held  not  a  "spe^ 
cific  denial"  within  the  rule  limiting  a  general 
denial  to  issues  raised  by  specific  denials. — Id. 

8  646  (Or.)  In  action  on  employers'  liability , 
insurance  policy,  insurer  held  to  have  burdm  of 
pleading  and  proving  that  the  loas  was  one  ex- 
cepted by  the  policy.— Bridal  Veil  Lumbering  Co. 
V.  Pacific  Coast  Casualty  Co.,  145  P.  671, 

I  691  (Idaho)  Bxclufdon  of  the  insurance  pol- 
icy sued  on  from  evidence  held  error. — Southern 
Idaho  Conference  Asa'n  -of  Seventh  Day  Ad- 
ventiats  v.  Hartford  Fire  Ins.  Co..  145  P.  502. 

1 666  (Wash.)  The  purpose  of  Laws  1911,  p. 
243,  f  105,  is  to  prevent  overineurance,  and  an 
agent  Issuing  a  Are  policy  may  testify  to  the 
value  of  the  property  at  that  time. — Rasmusaon 
V.  North  Coast  Fire  Ins.  Co..  145  P.  610. 

S  664  (Idaho)  Where  waiver  of  proof  of  loss 
is  an  issue,  all  evidence  tending  to  establish 
sudi  waiver  should  be  admitted.— Southern  Ida- 
ho Conference  Ass'n  of  Seventh  Day  Adventists 
V.  Hartford  Fire  Ina.  Co..  145  P.  502. 

1665  (Wash.)  In  an  action  on  fire  policies, 
defended  on  the  theory  that  insured  fraudu- 
lently overstated  values,  evidence  held  to  sus- 
tain a  finding  that  there  was  no  fraud.- Ras- 
musson  v.  North  Coast  Fire  Ins.  Co.,  145  P. 
610. 

1 670  (Wash.)  A  verdict  for  plaintiff  on  an  is- 
sue whether  he  had  avoided  the  policy  by  false 
swearing  as  to  value  held  not  to  demand  a  judg- 
ment for  the  full  amount  of  the  policy.— Davul 
r.  FideUty-Pheniz  Fire  Ina.  Co.  of  New  Tork. 
145  P.  199. 

I  672  (Okl.)  Where  insured  sues  in  her  own 
name  on  a  policy  to  which  a  mortgage  clause  is 
attached,  the  court,  under  Rev.  Laws  1010,  8 
4696,  should  by  proper  order  protect  the  mort- 
gagee's r^ts.— Liverpool  St  London  &  Globe 
Ini.  Co.  -ir ClargiU,  146  P.  1184. 

INTENT. 

See  Adoption,  1  7:  Deeda,  |  98;  Homeatead,  |' 
162;  Statutes.  |  181. 

INTEREST. 

See  Bills  and  Notes,  8  125;  Executors  and  Ad- 
miniatratora,  8  478;  Municipal  Corporations, 
8  960;  Parties,  i  40;  Vendm  and  Pur- 
chaser, 8  351. 

INTERROGATORIES. 

See  DeposItlonB. 

INTERVENTION. 

See  Parties,  8  40. 

INTOXICATING  LIQUORS. 

See  Constitutional  Law,  8  206;  Criminal  Law, 
88  201,  1144;  Indians.  8  34. 

m.  I^AXi  OPTION. 

1 29  (NJI.)  Under  Sen.  Laws  1A13.  e.  78^ 
I  8,  a  local  option  election  held  within  two 
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montbB  preceding  the  regular  biennial  election 
for  justices  of  the  peace  and  constables  Is  void. 
— £z  parte  Bunch,  145  F.  257. 

17.  LZOEirSES  AMD  TAXES. 

f  59  (N.M.)  Laws  1905,  c.  IIS,  §  1,  held  not 
to  juBlify  the  issoaoce  of  a  license  to  sell  liq- 
uor in  an  isolated  building  more  than  1,800  feet 
from  any  other  house  in  an  unincorpoi-ated  vil- 
lage—State V.  County  Com'rs  of  McKinley 
Cotmty,  145  P.  1083. 

Laws  1905,  c.  115,  S  li  prohibits  the  licensing 
of  the  8ale  of  liquor  id  buildings  not  within  the 
aBsemblage  of  reasonably  contiguoas  houses; 
and  hence  a  bulldme  more  than  1,800  feet  from 
any  other  building  is  not  "within  the  limits"  of 
a  Tillage.— Id. 

VX.  OFFENSES. 

{  138  (Wash.)  Carrier's  transportation  of  lie- 
nor to  a  wholesaler  doing  buaineM  in  a  dry  unit 
to  replenish  his  stock,  which  he  stdd  in  wet 
units,  held  not  violative  of  tixe  Local  Option 
Lawg^  18.— State  v.  Nortiten  Pae.  By.  Oc.  145 

vm.  oRncnrAi.  PBosEoimoirs. 

i  20 1  <N.M.)  An  indictment  held  sufficient,  as 
against  a  motion  to  quash,  to  charge  a  viola- 
tion of  Comp.  Laws  1897,  S  41l!6,  though  it 
charged  but  a  single  sale,  and  did  not  allege 
that  defendant  was  a  retail  liquor  dealer. — 
State  T.  Montgomery,  145  P.  1079. 

{215  (01il.Cr.App.)  An  information  charging 
that  defendant  did  "sell,  barter,  give  away,  or 
otherwise  furnish"  intoxicatinx  liquors  t«7a  to 
charge  a  sale  or  barter  only.— Jenkins  t.  State, 
145  P.  500. 

AVhere  the  state  relies  on  the  giving  away 
or  otherwise  furnishing  as  a  subterfuge  for  a 
sale,  the  facts  must  be  pleaded.— Id. 

§215  (Okl.Cr.App.}  An  information  alleging 
morely  that  accused  did  give  away  whisky  in 
violation  of  law  held  insufficient  to  charge  a 
violation  of  the  prohibitory  law. — Findl^  v. 
State,  145  P.  IIOTT 

An  information  charging  the  giving  away  or 
furnishing  of  intoxicating  liquor  In  violation  of 
the  prohibitory  law  should  state  the  facta  con- 
Btitnting  the  gtving  away  or  furnishing.— Id. 

1 229  (OkLCr.App.)  Evidence  of  the  general 
reputation  of  the  place  where  intoxicating  liq- 
uors were  found  held  admissible  on  the  question 
of  intent  to  sell.— CafFee  v.  State,  145  P.  499. 

i239  (OkLCr.App.)  Where  the  Information 
diarges  tbat  defendant  did  barter,  sell,  "give 
away,  or  otherwise  furnish"  intoxicating  liq- 
uors, the  court  should  not  include  the  quoted 
,  Un^^e  in  the  charge.— Jenkins  t.  State,  145 

^'  IRRIGATION. 

See  Waters  and  Water  Courses,  SI  234-263. 

JOINDER. 

See  Action,  §  38,  4o ;   DismlBsal  and  Nonsuit, 
S  6U;  Parties.  S  90. 

JOINT  ADVENTURES. 

IS  (Oolo.App.)  In  a  suit  involving  a  settle- 
ment of  land  transacticms  between  plaintiff  and 
defendant,  evidence  held  insufiicieiir  to  show 
that  the  land  rpceived  by  defendant  was  more 
valuable  than  that  received  by  plaintiff.- Lauer 
T.  Kaufman.  145  P.  700. 

JOINT  TENANCY. 

See  Tenancy  In  Common. 

JUDGES. 

IV.  DISQITAI.IFICA'nON  TO  ACT. 

SSI  (Wash.)  Proceeding  to  vacate  a  judg- 
ment for  fnud  nndttr  Bern.  *  BaL  Coda,  i  404 


(4),  though  in  divorce,  being  nnder  section  s  467 
and  468,  by  new  process,  is  a  "proceeding" 
within  3  Rem.  ft  Bal.  Code,  |S  209  (1),  200  (2), 
for  change  of  judge  forpredndice,  on  affidavit — 
Cooper  V.  Cooper.  145  P.  66. 

Toe  application  for  change  of  judge  for  prej- 
udice,  being  made  immediate  on  the  cause  being 
assigned  to  the  disqualified  judge,  and  it  being 
impossible  to  sooner  know  to  what  judge  it 
would  be  assigned  onder  the  court  roles,  wu 
seasonable. — Id. 

f  56  (Wash.)  Whether  the  petition  stated 
ground  for  relief,  being  decided  by  a  diequali- 
ned  judge,  after  erroneous  denial  of  change  of 
judge,  cannot  be  eonalderad.>-^)ooper  T.  Cooper. 
145  P.  66. 

JUDGMENT. 

See  Amtal  and  Error ;  Audita  Querela ;  Can- 
cellation of  Instruments,  §  60;  Contempt.  I 
69;  Criminal  Law,  i|  1023  U34,  1137: 
Descent  and  Distribution,  {  71;  Divorce,  |i 
151,  157-165 ;  Execution;  Executors  and 
Administrators,  |  315:  Insurance,  {  670:  Jus- 
tices of  the  Peace,  |  130;  Mortgages,  H  480, 
559,  572;  Pleading.  |  345:  Principal  and 
Surety,  i  145:  Quieting  Title.  |S  19,  44; 
Kepleviu*  {  105;  SUtea,  |_213;  Subscrip- 
t's, I  10;  Waters  and  Water  Coutmb,  § 

L  HATUBE  AWP  E8SEimAI.S  TH 
OSICB&AIt. 

1 13  (Wash.)  Judgment  may  not  be  bad,  not- 
withstanding a  provision  for  its  stay,  on  a  debt 
before  the  transpiring  of  an  event,  till  the  hap- 
pening of  which,  under  the  contract  under  whicb 
the  debt  arose,  the  amount  is  not  to  become 
due.— Mondioli  ft  Stewart  v.  American  Bids. 
Co..  146  P.  B77. 

XV.  BT  DEFATn.T. 
(A)  Heunlsltes  aad  V«ll«itT. 

I  92  (Cal.)  It  is  the  policy  of  the  law  to  have 
every  iitiuated  case  tried  oo  its  merits,  and  do* 
fault  juuRments  are  viewed  with  disfavor.-— 
Berri  v.  Rogero,  145  P.  95. 

1 106  (Mont.)  Under  Rev.  Codes,  {  6537.  pro- 
viding for  juog.'nent  by  default  on  failure  ot 
defendant  to  me  answer  within  certain  timo 
after  demurrer  to  complaint  is  overruled  a  serr- 
Ice  on  plaintiffs  counsel  is  not  sufficient.— 
State  V.  District  Court  of  Twelfth  Judidal 
Dist.  in  and  for  Blaine  County.  145  P.  724. 

Under  Rev.  Codes,  |  6537.  plaintiff  can  have 
Judgment  against  defendant  by  default  In  ab- 
sence of  any  conduct  which  induced  defendant 
to  delay  filing  his  answer  so  as  to  bring  caae 
under  the  statute. — Td. 

I  120  (Idaho)  Action  of  the  clerk  of  tho 
district  court  in  entering  default  of  defendant 
for  failure  to  appear  and  answer,  removal  to 
the  federal  court  having  been  denied  and  the 
cause  remanded,  held  authorized  by  Rev.  Codes, 
IS  4140,  4360.— State  v.  American  Surety  Co. 
of  New  York,  145  P.  1097. 

I  126  (Idaho)  Where  the  clerk  has  duly  en- 
tered a  default,  under  Rev.  Codes,  S§  4140, 
4360,  the  court  may  bear  proofs  submitted  by 
plaintiff  and  enter  judgment  thereon. — State 
T.  American  Sure^  Co.  of  New  York,  145  P. 
1007. 

§  131  (Mont.)  Under  Rev.  Codes.  S  6719.  the 
clerk  of  the  district  court  must  enter  a  default 
judgment  after  expiration  of  time  for  filing  an- 
swer.— State  V.  District  Court  of  Twelfth  Ju- 
dicial Dist  in  and  for  Blaine  County,  146  P. 
724. 

(B>  Opealnv  or  8«ttlnsr  AsMe  Default. 

1 138  <Okl.)  Refusal  to  open  a  default  jndg- 
raent  held  an  abuse  of  d^retion,  where  the 
defeudant  showed  a  reasonable  excuse  for  his 
alMetioe.  and  presented  a  good  defense,  and  no 
•ttbatantial  pnjudlce  would  remit  from  ana- 
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teii^^  the  motion,— HodgeB  t.  Alexander,  146 

1 139  (Cal.)  Trial  courts  have  a  wide  discre- 
tion in  Tacating  de&inUs.— Berri  t.  Bogero,  146 
P.  05. 

{  139  (Mont.)  Under  Bev.  Codea,  {  6689,  a 
Judgment  entered  by  clerk  by  default  in  auBwer- 
Ing  to  an  amended  complaint  may  be  set  aside 
in  the  discretion  of  the  court  upon  proper  show- 
ing.>-State  V.  District  Court  of  Twelfth  Ju- 
dicial Dist.  In  and  for  Blaine  County,  145  P. 
724. 

{141  (Okl.)  A  default  judgment  against  ab- 
stractors was  properly  set  aside,  where  it  in- 
cluded the  amount  of  a  lien  not  disclosed  by 
the  abstract,  but  previously  held  invalid  by 
a  final  judgment  of  which  plaintiff  alone  knew. 
—Walker  V.  Bowman.  145  P.  1130. 

I  143  (Cel-)  Vacation  of  a  default  judgment 
held  not  an  abuse  of  discretion,  defeodanta 
showing  that  It  resulted  from  ignorance  of  the 
Kuglish  language,  and  that  they  had  a  good 
defense.— Berri  v.  Rogero,  140  P.  95. 

S  143  (Idaho)  Befnsal  to  set  aside  a  default 
held  not  error,  where  defendant  relied  on  facts 
constituting  a  mistake  of  law.— State  t.  Ameri- 
can Surety  Go.  of  New  York,  146  P.  1097. 

S  162  (Cal.)  Where  seasonable  application  is 
made  to  vacate  a  default,  and  plaintiff  makes 
no  counter  showing,  only  slight  evidence  ia  nec- 
essary.—Berrl  V.  Rogero,  145  P.  95. 

VI.  ON  TBIAI.  OF  ISSITEfl. 

(A)  Rendltloii,  Form,   mnA  Reawlvltea  1» 

General. 

5  199  (Wash.)  Where,  under  the  facts,  plain- 
tiff could  not  recover,  the  court,  on  setting  aside 
a  verdict  in  his  favor,  properly  granted  judg- 
ment non  obstante  veredicto,  instead  of  grant- 
a  new '  triaL'^Jobnaton  v.  Nichols,  145  P. 

(C)  Conformltr  to  Froeeas.  Plemdinara, 
Proofs,  and  Verillet  or  Flndlnsa. 

1 251  (Mont.)  A  purchaser  in  a  suit  by  the 
vendor  to  cancel  the  contract,  who  set  up  de- 
fensive matters  only,  could  not  complain  of  the 
decree  on  the  ground  that  the  vendor  did  not 
pay  or  offer  to  pay  for  improvements. — Subur- 
ban Homes  Co.  v.  North,  146  P.  2. 

VH.  BNTRT.   RBCOlEtD,   AHD  l>OOK- 
ETDfO. 

1 276  (N.U.)  Comp.  Laws  1S87,  {  2685  (Code 
Civ.  Proc.  subsec.  136),  requiring  notice,  refers 
only  to  the  rendition  of  the  judgment  and  not 
to  the  entry  thereof.— Sandell  v.  Norment,  145 
P.  259. 

vin.  AHEVSMEirr,  oorreotioii, 

AND  REVIEW  IN  SAME  COTTRT. 

S298  (OkL)  A  court  of  general  jurisdiction 
bM  control  over  orders  and  judgmcDts  during 
the  term  and  may  modify  or  set  same  aside.— 
Todd  V.  Orr.  145  V.  393. 

IX.  OPENING  OR  VACATING. 

§  343  (N.M.)  Where  after  judgment  on  a  sub- 
scription was  affirmed,  the  enterprise  was  aban- 
doned, the  judgment  debtor  was  entitled  to 
relief  in  the  Supreme  Court.— Turknett  v.  West- 
ern ColIef;e  of  New  Mexico  Conference  of  Meth- 
odist Episcopal  Church,  South,  145  P.  138. 

1385  (Wash.)  The  judgment  or  decree  of  the 
superior  court  of  K.  county  in  the  matter  of  the 
distribution  of  an^  estate  of  which  it  bad  juris- 
diction could  not  be  set  aside  by  the  superior 
court  of  L.  county,  a  court  of  co-ordinate  juris- 
diction.—Bayer  V.  Bayer,  145  P.  433. 

1 386  (N.M.)  A  district  court  held  to  have  no 
jurhsdiction  to  vacate  its  judgment  after  one 
year  from  rendition. — De  Baca  v.  Both,  140  P. 
492. 


S399  (OkL.)  Where  an  order  or  judgment  is 
set  aside  at  the  term  at  which  made,  the  par- 
ties are  remitted  to  the  remedies  formerly  had 
as  tfaourii  the  order  or  judgment  had  not  been 
made.— Todd  v.  Orr,  145  P.  393. 

A  judicial  order  setting  aside  a  judgment  can- 
not be  attacked  by  motion  filed  more  than  three 
years  afterwards,  where  no  objection  was  made 
or  appeal  taken.— Id. 

Error  in  vacating  a  judgment,  which  the  court 
has  jurisdiction  to  do,  cannot  be  availed  of  by 
a  litigant  unless  It  be  appealed  from  or  other- 
wise legally  reviewed.— Id. 

XI.  OOI.LATERAI.  ATTACK. 

(A)  JudvmentM  Impeachable  Collaterallr. 

{479  (Or.)  A  judgment  of  foreclosure  ren- 
dered by  a  court  having  jurisdiction  of  the 
parties  and  subject-matter  cftnnot  be  collat- 
erally attacked  by  a  suit  to  enjoin  enforce- 
ment.— Northwest  Townsite  Co,  t.  Oonn,  146 
P.  1068. 

Xm.  MEBOEB  AND  SAB  OF  OAVSXB 
OF  ACTION  AND  DEFENSES. 

(A)  JndKmenta  Operative  mm  Bar. 

1 570  (Wash.)  Tested  by  whether  the  same 
evideoce  would  have  maintained  both  actions, 
judgment  of  dismissal  In  action  against  a  ci^ 
on  express  contract  held  not  a  bar  to  tlie  plaiik' 
tlfTs  subsequent  action  on  a  quantum  merulL-' 
Mallory  v.  City  of  Olympia.  145  P.  627. 

(B)  Ca««e«  at  Aetlon  and  Defenaea  Marv* 

ed.  Barred,  or  Conelnded. 

{589  (Wash.)  Judgment  in  an  action  on  an 
express  contract  will  not  bar  an  action  on 
quantum  meruit. — Mallory  v.  City  of  Olympia, 
145  P.  627. 

Judgment  in  an  action  on  express  contract  on 
the  ground  that  plaintiff  therein  hod  aban- 
donee! the  contract  held  not  a  bar  to  plaintiff's 
subsequent  action  on  a  quantum  meruit.— Id. 

XIV.  CONOI.t7SIVENES8  OF  ADJUDI- 
CATION. 

CA)  Jndsmonta  OonelualTO  tn  Oenoral. 

1 634  (Wash.)  Tn  determining  conclusiveness 
of  a  judgment,  the  court  must  look  to  the  char- 
acter of  the  action,  the  issue  Joined,  and  the 
judgment  entered.— Mallory  v.  (Mty  of  Olymjtla, 
145  P.  627. 

(B)  PoraoBB  Conelnded. 

{  670  (Gal.)  Judgment  for  heir  suing  adminis- 
trator, pending  administration,  to  avoid  her 
deed  to  him  held  not  to  bar  a  claim  against 
him,  on  his  accounting,  for  use  and  occupation; 
he  beisR  sued  individually.— In  re  Pierey's  Es- 
tate, 145  P.  88. 

S  678  (Cal.)  Tinder  Code  Civ.  Proc.  S  1908.  a 
successor  in  Interest  of  a  defendant  in  a  suit  in- 
volving water  rights  held  bound  l^the  judg- 
ment.-^a1e  v.  Tuolumne  County  Water  Co., 
145  P.  532. 

8  683  (Or.)  Under  L.  O.  L.  |  756,  a  judgment 
is  as  conclusive  on  an  assignee  thereof  as  it 
would  have  been  on  the  as8ignor.^Peacock  t. 
Ktrklnud.  145  P.  281. 

1688  (CaL)  Under  Code  Civ.  Proc.  M  1004 
1630,  and  notwithstanding  section  1582,  held 
that  a  judgment  against  an  executor  was  not 
conclusive  so  as  to  estop  the  legatee  from  con- 
testing tbe  claim.— In  re  Hellier's  Estate,  140 
P.  1008. 

«7)  Matters  Concluded. 

§739  (Cal.)  Judgment  for  heir  suing  admin- 
istrator, pending  adminiatration,  to  avoid  her 
deed  to  him  ktld  not  to  bar  claim  against  him, 
OQ  his  accouutinc,  for  use  and  occupation ;  it, 
under  Code  Civ.  Proc.  §  1581,  not  being  recov- 
erable in  the  action.— Id  re  Pierey's  Estate,  145 
P.  88. 
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8  743  (Cal.)  A  prior  judgment  declaring  that 
defendant  was  entitled  to  an  eaeement  held  con- 
clusive  in  a  aubsequent  action  to  quiet  title. — 
Higuera  v.  Corea,  145  P.  629. 

<D>  JadKBn«ntK  In  Partlenlar  C1«M*»  of 
Aetloiu  «ad  FneeadlBsai 

S  749  (Wash.)  A  decree  of  distribatton,  enter- 
ed upon  notice  of  publication  according  to  Bern. 
&  Bal.  Code,  i  1499,  relating  to  eiecutor's  aale 
and  to  distribution,  is  as  conclusive  as  any  judg- 
ment— Bayer  v.  Bayer,  145  P.  433. 

XVm.  ASSIGNBIZINT. 

1841  (Wash.)  Evidence  in  a  suit  to  act  aside 
an  assignment  of  a  judgment  held  to  warrant  a 
rescis&ion  of  fraud  or  undue  influence.— Dibert 
V.  Peterson.  145  P.  589, 

{848  (Wash.)  An  assignment  of  a  judgment 
made  .  without  notice  to  the  judgment  debtor 
was  void.— Benjamin  t.  Ernst.  145  P.  79. 

JUDICIAL  NOTICE. 

See  Criminal  Law,  I  304;  Bvidenoe,  U  20-48. 

JUDICIAL  SALES. 

See  OvardiaB  and  Ward,  |  79;  Ttsuner  In 
Oommon,  t  19. 

JURISDICTION. 

See  Appeal  and  Error,  |  417 ;  Appearand ; 
Certiorari,  i  28;  Corporations,  §§  557,  665; 
Courts;  Divorce,  §  182;  Equity.  SI  42-65; 
Executors  and  Administrators,  |  315;  Forci- 
ble  Entry  and  Detainer,  |  47 ;  Judgment,  | 
886;  Venue;  Waters  and  Water  Coums,  f 

3a. 

JURY, 

See  Appeal  and  Error,  |  688;  Grand  Jury; 
TriaC  {  25. 

n.  BIGHT  TO  TBZAZ.  BT  JURY. 

1 13  (Kan.)  Whether  a  party  is  entitled  to  a 

?arr  trial  must  be  determined  from  the  plead- 
ngs.— Boam  y.  Cohen,  145  P.  559. 

An  action  for  damages  for  conversion  held 
properly  submitted  to  the  jury  under  Code  Civ. 
Proc.  S  279  (Gen.  St.  1909,  8  5873),  though  the 
petition  described  the  bill  of  sale  relied  on  as 
given  for  a  security  and  as  an  assignment  for 
the  benefit  of  creditors  and  as  If  creating  a 
trust.— Id. 

1 13  (OkL)  Where.  In  an  action  to  rescind  a 
<x>Btract,  cancel  a  debt,  and  quiet  title,  defend- 
ant's answer  is  in  the  nature  of  ejectment  to 
which  a  general  denial  is  filed,  the  suit  is  in 
equity  and  plaintiff  cannot  demand  trial  by 
jury.— Hartsog  v.  Berry,  145  P.  82a 

1 14  (Wash.)  Defendants  have  no  right  to  a 
jury  trial  in  an  action  In  equity,  under  Laws 
1913,  p.  391,  g§  1,  2,  to  abate  a  bouse  of,  pros- 
titution.—Sute  v.  Nichols,  145  P.  986. 

IV.  8TTMMONIHO.  ATTEKDANCE,  DIS- 

OHAR6E.  AND  COMPEK- 
SATION. 

(67  (Colo.)  Where  the  sheriff  was  defendant, 
a  panel  summoned  by  him  must,  under  Rev.  St. 
1908,  S  1298,  be  quashed  and  a  new  venire, 
to  be  summoned  by  the  coroner,  ordered.— Gen- 
eral Film  Co.  v.  McAfee,  145  P.  707. 

8  75  (Nev.)  Under  Rev.  Laws,  S  4903,  one  of 
the  judges  of  the  district  court  held  to  have 
power  to  excuse  jurors  from  a  panel  and  to  is- 
sue a  second  venire  for  additional  jurors. — 
State  T.  Switser,  14S  P.  925. 

V.  OOMFEIEirOT  OF  JUBOR8,  OHAI<- 

liEHGES,  Ain>  OBJECTIONS. 

§  95  (Wash.)  Permitting  jurors  to  serve  who 
had  served  in  a  like  case  against  another  is 
not  an  abuse  of  discretion ;  tber  quali^ins  and 


BEPOKTEB 

assertinfi;  they  would  render  a  verdict  on  the 
facts  d&closed  in  the  case,  disregarding  the 
testimony  in  the  other  ease.-*State  v.  Austin, 
146  P.  461. 

§  97  (Nev.)  Under  Bev.  IaWb,  »  7145-7147, 
7150,  a  juror  who  had  formed  an  opinion  on  the 
merits  heid  not  incompetent  on  the  ground  of 
actual  bias.— State  v.  Salgado,  145  P.  919. 

§116  (Nev.)  Under  Rev.  Laws,  f  7133,  a 
challenge  to  the  panel  on  the  ground  that  tiie 
court  excused  a  portion  of  the  original  panel 
and  issued  a  second  venire  was  not  snstainable. 
—State  T.  Switser,  145  P.  925. 

8117  (NeT.)  Under  Rct.  Laws,  |  7134,  an  ob- 
jection to  the  panel  on  the  ground  that  the  court 
had  issued  a  second  venire  after  dischai^inff 
some  of  the  jurors  on  the  first  venire  came  too 
late.— State  v.  Switzer,  146  P.  925. 

8  129  (Ner.)  Under  Ber.  Laws,  H  7145-7147, 
7150,  held,  that  challenge  "for  actual  bias"  was 
insufficieot— State  v.  Salgado,  145  P.  819. 

JUSTICES  OF  THE  PEACE. 

Bee  Criminal  Law,  88  226,  280. 

IT.  PBOOEDITBS  IIT  Oim.  OASES. 

8  72  (Colo.)  Suit  on  a  note  held  properiy 
brought  in  a  justice's  precinct  in  which  it  was 
payable  under  Rev.  St  1908.  f  3719,  though  the 
defendant  did  not  reside  there.— Gort-Hames 
Mercantile  Co.  t.  Hanlon.  145  P.  084. 

896  (Kan.)  In  action  before  justice  to  recov- 
er for  fire  caused  by  defendant  railroad's  negli- 
gence, an  amendment  adding  name  of  a  party 

Stlainttff  hrid  proper,  where  the  amended  claim 
B  for  the  same  damuea  caused  by  the  same 
fire.— Black  v.  MisKiun,  E.  &  T.  By.  Co.,  145 
P.  903. 

8  130  (Okl.)  A  justice's  judgment  not  appeal- 
.  ed  from  constitutes  a  bar  to  a  subsequent  ac* 
tion  as  to  the  some  subject-matter  by  the  same 
parties.— Liscum  t,  Uenderson-Stnq^  Piano 
Co.,  14B  P.  778. 

T.  BEVZEW  OF  VKOOBEDINOS. 
(A)  Appeal  And  Bnrov. 

§  159  (Okl.)  Omission  from  an  appeal  bond 
of  the  condition  that  the  appellant  will  prose- 
cute his  appeal  to  effect  and  without  unneces* 
sary  delay  held  curable  by  amendment  or  sub* 
stltution  of  a  new  bond  in  the  appellate  court. — 
Roberts      Converse,  145  P.  774. 

8  162  (Okl.)  Under  Rev.  Laws  1910,  H  5466, 
5467,  an  appeal  from  a  justice  Is  perfected,  bo 
as  to  vest  tlie  county  court  with  jurisdictioo. 
by  the  due  filing  and  approval  of  an  appeal 
bond,  accompanied  by  a  proper  transcript  and 
the  papers. — ^Roberts  v.  Converse,  145  P.  774. 

8  183  (OkL)  Where  plaintiff  sues  before  a 
justice  on  a  hill  of  particulani  supporting  an 
action  either  on  express  or  implied  contract, 
and  defendant  denies  any  Uabili^,  there  ia  no 
variance  between  the  pleadings  or  judgment  for 
plaintiff  who  testifies  to  an  express  contract, 

Srejudicial  to  defendants.- Nelson  t.  Davidson, 
46  P.  772. 

JUVENILE  COURTS. 

See  Infants,  |8  12,  16. 

LACHES. 

See  Contracts,  8  270;  Equity.  SS  71,  72;  Ex- 
ecutors and  Administrators,  8  213. 

LANDLORD  AND  TENANT. 

See  Appeal  and  Error,  §S  909,  1001,  lOSO, 
lOm ;  Evidence,  8  US j  Indians,  8  16 ;  Rail- 
roads, 8  17:  Trial,  8  253:  Vendor  and  Pur- 
chaser, I  232;  Waters  and  Water  Coursea,  8S 
263,  26l 
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n.  T.wAMMi  jam  aobbsboents  or 

OENXBAL. 
<A)  Requlaltes  Md  VnUdltr. 

S  22  rWyo.)  In  an  action  for  rent  bawd  on  a 
written  agreement.  ft«Id,  tbat  another  lease  to 
defendant  of  premises  assigned  to  plaintiff  doi^ 
ing  the  term  was  the  lease  which  the  parties  had 
in  mind  and  to  which  they  rtfnrsd^Blngen  t. 
Obon.  145  P.  76& 

(B)  CoBBtraetlOB  and  Operattoa. 

148  (Wash^  The  measare  of  a  lenee's  dam- 
ages for  total  breach  of  his  lease  la  the  dif- 
ference between  the  market  rental  value  of 
the  premises  for  the  nnezplred  tenn  of  the 
lease  and  the  rent  reaervad  for  such  tlmsy— 
King  T.  King,  14S  P.  971. 

IV.  TEAMfl  FOa  TBASUI. 
(D)  TavaUaatlon* 

ttOI  (CaL)  Undor  the  provision  of  a  lease 
ting  to  termination  by  damage  by  fire,  etc., 
and  in  view  of  Civ.  Code.  {  1641.  Xeld,  that 
damage  rendering  premises  "wlioUy  unfit  for 
occupancy"  terminated  lease.— C.  M.  Staub 
Shoe  Co.  V.  Byrne,  146  P.  1032. 

Such  provision  held  not  to  declare  a  forfei- 
ture, so  tbat  there  was  no  basis  for  applying  the 
rule  of  strict  constructioh  against  conditions 
involving  forfeiture  prescribed  by  CIV.  Code, 
1 1442.— Id. 

A  provision  in  a  lease  for  termination  upon 
damage  or  destruction  by  fire,  etc.,  held  to  be 
interpreted  in  the  light  of  the  conutions  exist- 
ing when  it  waa  made,  and  not  against  the 
lessor.— Id. 

S  104  (Kan.)  Where  a  tenant  transferred  bis 
lease  without  the  landlord's  written  consent.  In 
violation  of  its  terms  and  of  Oen.  St.  1900,  { 
4700,  held  tbat  tiie  landlord  could  take  pos- 
session and  declare  a  fort^tuEo.— Fry  t.  Kil- 
bom,  145  P.  820. 

TH.  PREMISES  AWP  EWJOTMENT 
AHX»  USE  THEBEOF. 

(D)  Repairs,  lasmraiiee,  aad  ImpvoTa- 
lacnta. 

I  ISO  (Wash.)  In  the  absence  of  a  covenant 
to  repair  or  to  keep  the  property  in  condition 
tor  an  Intended  use,  there  is  no  liability  upon 
the  lessor  to  do  so.-— Olartte  v.  Yukon  Inv.  Co., 
146  P.  624. 

Laws  1909,  p.  48,  regulating  hotels,  by  sec- 
tion 11  (Rem.  &  Bal  Code,  f  6040)  does  not 
require  the  owner  of  the  building  used  by  a 
tenant  as  a  hotel  to  pay  for  the  installation  of 
fire  escapes.— Id. 

<B)  tajarles  from  Dansrerons  or  DefeollT« 
CondltloB. 

S  162  (Wash.)  The  only  exception  to  the  rule 
of  caveat  emptor  with  reference  to  the  land- 
lord's liability  for  defects  in  the  premises  is 
where  the  defects  or  dangers  are  latent  and  are 
known  to  the  landlord,  and  not  to  the  tenant — 
Johnston  v.  Nicbols.  146  P.  417. 

I  164  (Wash.)  In  the  absence  of  a  covenant  to 
repair  in  a  lease,  the  landlord  is  not  liable 
for  the  death  of  the  tenant  caosed  by  an  in- 
sufficient porch  railing.— Johnston  t.  Nichols, 
146  P.  417. 

I  (65  (Kan.)  An  adequately  covered  cistern 
held  not  a  nuisance  such  as  would  render  the 
landlord  liable  fOr  the  death  of  a  tenant's  serv- 
ant from  falUng  thexein^Balley  v.  Kelly.  146 

P.  666. 

In  an  action  against  the  landlord  for  death  of 
a  tenant's  servant,  held,  that  want  of  privity 
between  the  landlord  ana  the  servant  would  de- 
feat the  action,  even  If  the  law  of  negUgenee 
applied.— Id. 


<P)  BTletloa. 

f  ISO  (Wash.)  Evidence  in  a  tenant^a  ac- 
tion for  eviction  and  conversion  Aeld  sufficient 
as  to  both  to  go  to  the  Jury.— KiAg  v.  King,  145 
P.  971. 

Elvidence  in  a  tenant's  action  for  eviction 
held  sufficient  to  sustain  a  finding  that  fire 
had  beon  set  to  the  demised  premises  by  plain- 
tiffs  or  their  agent— Id. 

CA>  Rishts  aad  UabUltles. 

1 213  (Cal.)  Under  provision  that  damage  or 
destruction  of  premises  should  terminate  a 
lease,  and  that  lessee  should  pay  rent  only  to 
time  of  his  surrender,  termination  held  not  to 
entitle  the  lessee  to  recover  proportionate  part 
<tf  monthly  rent  paid  in  advanc^— C  H.  Staub 
Shoe  Co.  T.  Bym^  146  P.  1032. 

(B)  Aollons. 

1 223  (Okl.)  In  a  landlord's  attachment  the 
tenant  under  Bev.  Laws  1810.  H  4746,  4746. 
may  counterclaim  for  labor  performed  and  mon- 
ey expended  in  improving  the  premises  under 
authority  from  the  londlord^BatclilE  v.  Shat^ 
rock,  146  P.  802. 

The  amount  of  a  tenant's  counterclaim  for 
work  and  labor  authorized  by  the  landlord  is 
to  be  determined  by  the  reasonable  value  of 
same,  and  the  amount  allowable,  lot  mon«y  ex- 
pended is  actual  expenditure.- Id. 

8  230  (Wyo.)  In  an  action  to  recover  rent 
where  the  petition  alleged  that  the  term  of  the 
lease  commenced  April  12tb,  the  court's  finding 
that  the  correct  date  was  May  8th,  with  judg- 
ment accordingly,  was  not  a  material  variance, 
within  Comp.  St  1910,  |  4591.— Engen  v.  Olstm, 
145  P.  756. 

1 231  (Cal.)  Under  lease  allowing  the  lessee 
to  recover  proportionate  port  of  monthly  rent 
paid  in  advoace  after  termiaatlon  and  aor- 
render,  the  burden  of  alleging  and  goring 
surrender  was  on  the  lessee.— C,  IL  Staub 
Shoe  Co.  V.  Byrne,  145  P.  1032. 

8  231  (WyoO  In  an  action  for  nut  wher^ 
defendant  daimed  damage  to  ««!taln  water 
rights,  evidence  held  to  show  that  plaintiff  had 
not  violated  the  contract  with  respect  to  water 
rights  or  by  withholding  postewion.— Engen  v. 
Obon,  146  P.  766. 

(O  Men. 

{252  (Wash.)  In  an  action  for  the  conver- 
sion of  a  crop  of  wheat  bought  from  defendant's 
tenant  evidence  held  to  make  defendant's  ratb 
fication  and  estoppel  Questions  for  the  jury 
and  to  warrant  a  verdict  for  the  plaintiff. — 
Maxwell  v.  Dimond,  146  P.  77. 

In  an  action  for  conversion  of  a  crop  of  wheat 
purchased  from  defendant's  tenant  mthout  de- 
fendant's consent  as  required  by  tha  leosb 
evidence  that  plaintiff  had  afterward  harrowed 
it  held  admissible,  as  showing  his  good  faith  and 
defendant's  knowledge.— Id. 

f  254  (Wash.)  Defendant's  knowledge  that 
plaintiff  had  bonght  his  tenant's  crop  of  wheat 
without  his  consent,  as  required  by  the  lease, 
held  to  require  him  to  assert  his  rights,  so 
that  his  silence  would  operate  as  estoppel.— 
Maxwell  v.  Dimond,  145  P.  77. 

§260  (OkL)  The  landlord's  attachment  will 
not  lie  in  Indian  Territory  against  one  in  pos- 
session, unless  the  relation  of  landlord  and  ten- 
ant waa  shown  to  exist. — Lee  v.  Fulsom,  145  P. 
808. 

X.  RENTUrO  ON  SHARES. 

1322  (Cal.)  A  lessee  may  not  sell  or  other- 
wise dispose  of  the  lessor's  proper^,  unless  au- 
thorized.— Long  V.  Bammond,  146  P.  627. 

A  lease  of  a  farm  and  enumerated  live  stodt 
which  requires  the  lessee  at  the  end  of  the 
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tern  to  satEender  the  premlMs  and  tbe  rtock, 
doM  not  aotluniie  tbe  lenec  to  sdl  unj  ttock. 

LAND  OFFICE. 

Sm  Public  LudB.  H  lOa.  109. 

URCENY. 

See  Oriminal  Law,  |  877;  EmbealemeDt 

X.  OFFBN9BS  AMP  BE8FOMSIBII.ITT 
THEBEFOB. 

i  19  (Okl.Cr.ApP')  Where  a  person  alipped 
her  haiid  into  another's  pocket  and  took  nls 
parse  without  putting  him  in  fear  or  nains 
force,  the  crime  was  'Harceny  from  the  person 
within  Rev.  Laws  1910,  I  2655.— Nelson  v. 
State.  140  P.  315. 

n.  PBOSEOUTION  AKD  PUNISH- 
MENT. 

(B)  B-vldcnee. 

{41  (N.M.)  Where  the  indictment  states  that 
the  owner  of  the  stolen  animal  is  unknown,  and 
there  is  evidence  that  tbe  grand  jurj  knew,  or 
should  have  known,  the  owner's  name,  the  bar- 
den  is  on  the  state  to  show  that  it  did  not  know 
such  name.— State  v.  Klasoer,  145  P.  679. 

§  60  (N.M.)  Where  the  indictment  states  that 
the  name  of  the  owner  of  the  stolen  animal  is 
anknown,  the  state  need  not  prove  in  the  first 
Instance  that  such  fact  was  unknown  to  tbe 
grand  jury,  but  need  prove  only  that  it  is  an- 
known or  nncertaio. — State  v.  Klasner,  145  P< 
679. 

LAW  OF  THE  CASE 

See  Appeal  and  Bnw.  If  1096-1099^  1180. 

LEASE. 

See  Landlord  and  Tenant;  Mines  and  Minerals, 
H  73,  U3,  114. 

LEGISLATURE. 

See  Peijary,  |  5 ;  Sutes,  {  SO. 

LETTERS. 

See  Sridenee.  |  271 ;  Sales,  <  32, 

LEWDNESS. 

1 1  (Okl.Gr.App.)  "Uvins  together  In  open 
and  notorious  adoltery,"  defined.— Harris  v. 
State,  145  P.  769. 

f  10  (OkLCr.App.)  Poritive  evidence  of  carnal 
intercourse  is  not  required,  but  the  fact  may  be 
inferred  from  clrcamstances  leadinz  to  it  as 
a  necessary  conclusion.— Harris  v.  State,  145 
P.  759. 

Evidence  held  to  sustain  a  conviction  of  "liv- 
ing together  in  open  and  notorious  adaltery," 
within  the  proviso  of  Ber.  Laws  191<^  | 
2431.— Id. 

LIBEL  AND  SLANDER. 

H.  PB1VII.EOED  COMMUlflOATIONa, 
AND  MAUOE  THEREIK. 

{36  ^an.)  False  statements  by  a  guardian 
of  an  insane  ward  to  his  ward's  relatives,  im- 

f luting  dishonesty  and  crime  to  a  person  mak- 
ng  claim  against  the  ward's  estate,  are  not  ab- 
solutely privileged.- Mamey  v.  Joeeph,  146  P. 
822. 

S  51  (Kan.)  A  statement  by  a  guardian  not  in 
bona  fide  performance  of  a  duty,  but  In  further- 
ance of  a  malignant  design,  is  not  conditionally 
privileged.— Marney  v.  Joseph,  14S  P.  822. 

LICENSES. 

See  Corporations,  {  409;  Intoxicating  Liquors, 
'  69;  Negligence,  |  32;  Bailroads,  ||  S58. 


I.  T<tt  OCOUPATIOmi  AHD  PBIVI- 
XJBCnS. 

1 7  (Oal.)  An  occupation  tax  imposed  by  a 
city  ordinance  on  the  right  to  do  a  banking  bnai- 
nesB  was  invalid  under  Const  art.  13,  |  14.— 
Southern  TnuA  Co.  t.  Oty  of  Los  Angeles,  146 
P.  94. 

An  occnpation  tax  <m  the  agents  of  imnrancc 
companies  is  invaJid  under  CMist  art.  18,  |  1^ 
Bubd.  "b."— Id. 

LIENS. 

See  Bailment,  t  18;  Bankrqptcy.J  433;  Bqni- 
tv,  8  57;  Homestead,  S  90;  Landlord  and 
Tenant,  fiS  252-260;  Mechanics'  Uens;  Mines 
and  Minerals.  H  113.  114;  Mortgages;  Tax- 
ation. H  510,  511 ;  TnutB,  S  34. 

LIFE  ESTATES. 

See  Deeds,  {  143;  Remainders. 

i  B  (Kan.)  Where  grantees  remained  in  actu- 
al, open,  and  adverse  possession,  claiming  titie, 
until  more  than  two  years  after  the  youn^st 
remainderman  became  of  age,  and  made  im- 
provements, keUt  that  any  defense  of  tbe  re- 
maindermen to  tbeir  suit  to  quiet  titie  was 
ban^  ^^imltatlons. — Knickerbocker  t.  Bangs, 

S  18  (Kan.)  A  life  tenant  in  possession  and 
enjoying  rents  and  profits,  should  pay  the 
taxes.— Jinkiaway  v.  Ford,  145  P.  885. 

LIMITATION  OF  ACTIONS. 


See  Adverse  Possession ;  Apr 
194;  Constitutional  Law.  I 
and  Administrators,  H  2l3, ! 
8;  Life  Estates,  8  8. 


eal  and  Error,  f 
107 ;  Executors 
26;  Hlghwaya,! 


I,  STATUTES  OF  UMITATZOM. 

(A)  ItataN,  TaUdltr*  and  CoBrtraetloa  la 
General. 

{  I  (Wash.)  The  defense  of  the  statute  of 
limitations,  being  the  result  of  legislative  views 
of  public  policy,  will  be  viewed  by  the  courts 
with  the  same  consideration  as  any  other  de- 
fense.—J.  M.  Arthur  &  Co.  v.  Burke,  145  P. 
974. 

1 2  (Wash.)  Where  the  plaintiff  elects  to 

sue  a  resident  of  thia  state,  in  this  stste,  on 
notes  executed  in  another  state,  the  statute 
of  limitations  of  the  forum  gorems.— J.  M. 
Arthur  A  Ca  v.  Burke,  145  P.  974. 

S  1 1  (Waah.)  A  county  purcbasim;  land  at  a 
tax  sale,  as  required  by  Rem.  A  Bal.  Code,  S 
0268,  acquired  title  in  a  governmental  capacity, 
ami  tlie  general  statute  of  limitations  does  not 
run  against  It— -GostaTeson  v.  X>wyer,  145  P. 
458. 

The  general  statute  of  limitations,  though  ap- 
plicable to  counties  and  municipalities,  does 
not  bar  a  right  (o  enforce  collection  of  taxes. 
-Id. 

n.  OQicpuTATxoir  or  pebiod  of 

ZJMTTATIOV. 

(A)  Aeoraal  aC  Usha  at  Aotisa  ar  Da- 
teaae. 

i  60  (Wash.)  Where  a  city  in  violation  of  cer- 
tain ordinances  lowered  a  curb  grade  below  the 
established  grade  in  1904,  property  owner's 
suit  in  1912  to  restrain  tlie  ei^  from  then  csobh 
pelllng  the  lowering  of  an  old  sidewalk  to  a 
new  grade  was  not  barred  by  limitations^lAd- 
wlgs  T.  City  of  Walla  Walla,  146  P.  193. 

(H>  OaMaMBaemeat  •t  Aetioa  a*  Othar 
Froa««4>l««> 

1 130  (Utah)  When  a  nonsuit  is  granted  for 
any  reason,  an  action  fails  otherwtee  than  on 
the  merits,  within  Comp.  Laws  1907,  f  2883, 
relative  to  bringing  a  new  aotioii  within  one 
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year  after  an  acdoif  so  fane.--WiI)liims  t.  Ne^ 
son,  145  P.  39. 

Complaint  in  broker's  action  for  compensatloD 
held  to  state  the  same  cause  of  aetloa  as  aim- 
plaint  in  action  Id  wbldi  nonsuit  was  ranted, 
and  hence  under  Comp.  Iavb  1907, 1  28^  the 
second  action  was  not  barred  by  umitationa 
-Id. 

HZ.  ACKKOWISDCOIBMT,  HtiW 
PBOanSE.  AMD  FABT 
PATWEHT. 

I  153  (Wnsh.)  Part  payment  to  toU  the  stat- 
ute of  limitations  must  have  been  voluntarily 
made  or  authorized  or  ratified  by  the  debtor. 
-J.  M.  Arthur  &  Co.  v.  Burke,  146  P.  974. 

To  revive  a  debt  barred  by  the  statute  of 
limitations,  part  payment  must  be  made  under 
circumstances  showmg  a  clear  and  unetjuivocal 
intention  by  the  debtor  to  revive  the  whole 
debt—Id. 

1 157  (Wash.)  Part  payment  of  a  debt,  to 
toll  the  statute  of  limitations,  must  be  made 
under  circamstaoces  showing  an  intentional 
acknowledgment  by  the  debtor  of  hia  liability 
for  the  whole  d^t  as  of  the  date  of  paymrat 
-J.  M.  Arthur  &  Go.  v.  Burke,  145  P.  974. 

I  r59  (Wash.)  The  fact  of  part  payment  with- 
in the  statutory  period,  not  the  formal  credit 
of  the  amount  on  the  creditor's  books,  tolls  the 
statute  of  limitations.— J.  M.  Arthur  &  Co.  v. 
Burke.  145  P.  974. 

I  160  (Wash.)  The  indorsement  upon  a  note 
of  a  payment  thereon  is  not  of  itself  sodi  com- 
petent evidence  of  the  date  of  payment  as  to 
toll  the  statute  of  limitations.-^.  M.  Arthur 
&  Co.  v.  Burke,  145  P.  974. 

Where  defendant  gives  notes  and  plaintiff 
subsequently  sells  reconsigned  goods  and  In- 
dorses the  proceeds  as  a  credit  on  the  notes, 
such  action  does  not  constitute  a  part  pay- 
ment sufficient  to  toll  the  statute  of  limita- 
tions on  the  notes  where  there  was  no  inten* 
tion  that  the  proceeds  of  the  sale  should  he 
applied  on  the  notes.— Id. 

Where  defendant  reconsigned  goods  to  plain- 
tiff to  sell  to  apply  on  his  debt  two  years  be- 
fore he  executed  aotea  therefor,  a  subsequent 
sale  of  the  goods  and  credit  of  the  proceeds 
on  the  notes  was  not  part  payment  of  the 
notes  sufficient  to  toU  Qie  statute  of  limita- 
tfone.— Id. 

Where  defendant  reconsigned  goods  to  re- 
duce an  indebtedness  12  years  before  sale  of 
the  last  of  them  unauthorised  application  of 
the  proceeds  of  such  sale  on  defendant's  notes 
for  the  same  debt,  barred  by  the  statute  ot 
limitations,  was  not  a  waiver  of  the  bar  id 
the  statute.— Id. 

VLBADUta,  EVIDENCE,  TKIAL, 
AND  REVIEW. 

J 183  (CahApp.)  Under  Code  Civ.  Proc  | 
4^,  plea  "that  said  action  is  barred  by  the  stat- 
ute of  limitations"  heUP  insufficient, — Southern 
Pac  Co.  V.  City  of  Santa  Cruz.  145  P.  786. 

I  199  (Wash.)  Where  part  payment  is  plead- 
ed by  the  creditor  to  toU  the  statute  of  hmita- 
tions,  and  such  payment  Is  denied  by  the  debtor, 
the  harden  of  proving  a  payment  within  the 
statutory  period  rests  upon  the  creditor.— 
J.  M.  Arthur  &  Co.  v.  Burke,  145  P.  974. 

1 197  (Wash.)  In  the  absence  of  evidence  that 
the  actual  sale  of  reconsigned  goods  was  made 
when  credit  was  indorsed  on  defendant's  notes, 
ttiere  was  no  such  part  payment  by  such  gale 
as  would  toll  the  statute  of  limitations  on  the 
notes.— J.  M.  Arthur  ft  Co.  v.  Burke,  145  P. 
974. 

LIMITATION  OF  LIABILITY. 

See  Carriers.  |  218. 


LIQUOR  SELLING. 

See  Intoxicating  liquors. 

LIVE  STOCK. 

See  Animals. 

LOCAL  OPTION. 

See  IntozicattDg  Liquors. 

LOGS  AND  LOGGING. 

See  Bmlnent  Domain,  H  20,  45,  56^ 

LUNATICS. 

See  Inaane  Persons. 

MACHINERY. 

See  Master  and  Servant  H  11&-128;  Negli- 
gence,  |  28;  Salea.  |  273. 

MALICE. 

See  Animals,  {  4a 

MALPRACTICE. 

See  Physicians  and  Surgeons,  |  18. 

MANDAMUS. 

See  Courts,  {  207;  States,  {  191. 

XI.  SUBJECTS  AND  FUBJPOSE8  07 
REXJEF. 

(A)  Acts  mad  Prooeedlnva  of  CttnrtM, 
Jndves,  mm4l  J«dlcl«K  Oflleeva* 

S37  (Kan.)  Where  the  district  court,  without « 
juriadlction  and  without  notice,  iasnes  a  man- 
datory injunction  depriving  parties  of  p<)S3e3Bion 
of  property,  and  then  reserves  final  judgment 
indefinitely,  such  parties  may  resort  to  manda- 
mus in  the  Supreme  Gourb— Bishop  T.  Fischer. 
145  P.  890. 

(B)  Acts  nnd  Ppoceedinara  of  Pnbilo  OM- 
een  and  Boards  and  Miinlelpalltl«M. 

S  64  (Okl.)  In  the  absence  of  fraud  or  arbi- 
trary action,  a  decision  of  the  bank  commisGion- 
er  and  the  banking  board  In  a  matter  within 
their  jurisdiction,  under  Rev.  Laws  1910,  S 
et  seq.,  will  not  be  controlled  by  mandamus.— 
Lovett  v.  Lankford,  145  P.  707. 

S  73  (OrJ  A  writ  of  mandamus  will  not  issue 
under  L.  O.  U  |  613,  to  compel  the  state  trea*- 
nrer  to  perform  a  duty  not  legally  defined. — 
State  V.  Kay,  145  P.  277, 

m.  JITBISDIOTION,  PROOEEDINGS, 
AND  RELIEF. 

1  147  (Or.)  Under  L.  O.  L.  f  614.  Aeld,  that 
a  proceeding  in  mandamus  on  relation  of  the 
Governor  and  Secretary  of  State  will  lie  against 
the  state  treasurer  to  compel  him  to  deliver 
funds  and  records  to  which  toe  state  land  board 
might  be  entitled.— State  y.  Kay,  145  P.  277. 

i  154  (Or.)  Failure  of  the  county  attorney  to 
sdgn  in  his  official  capacity  a  petition  in  man- 
damus held  a  mere  informali^,  which  was  waiv- 
ed under  L.  O.  L.  §  72,  where  defendant  an- 
swered  to  the  merits.- State  v.  Kay,  146  P. 
277. 

MARRIAGE 

See  Appeal  and  Error,  }  1011 ;  Breach  of  Mar- 
riage Promise;  Divorce;  Frauds,  Statute  of, 
8  5;  Husband  and  Wife;  Wills,  f  191. 

i  13  (OkL)  Essentials  of  a  valid  "common* 
law  marriage"  stated.— Bothwell  v.  Way,  145  P. 
.150.  • 
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MASTER  AND  SERVANT. 

See  Commerce,  88  8,  27:  Constitutional  Law, 
H  83,  275 ;  Damagefl,  88  91,  173 ;  Insurance, 
f  437;  Municipal  Corporations,  |8  788.  802; 
NegU«mce,  {  82;  New  Trial.  {  00:  Pleading, 
18  %  237.  2S9;  Belease.  H  IS,  17. 

Z.  THE  BEIJITION. 
(B)  Statatorr  ReffnlKtlon. 

8  12  (Kan.)  Laws  1911,  c.  222,  was  enacted 
nnder  the  police  power  to  promote  the  health  of 
employes  in  coal  mines  and  is  within  the  state's 
le^Iative  power.— State  v.  Reaser  14B  P.  838. 

Iaws  1911.  c.  222,  enacted  for  the  promotion 
of  health  of  ctwl  mine  employte,  heiU  not  viola- 
tive of  BiU  of  Rirhta,  88  1  and  2.— Id. 

8  13  (Or.)  Laws  1913,  p.  169.  f  2,  prohibit- 
ing the  working  of  servants  more  tiian  ten 
houn  a  day,  held  not  to  apply  to  one  making 
ordinary  repairs  In  a  aawmul.— State  t.  Toung, 
146  V.  &47. 

n.  BEBViasa  aitd  ooHPEWsATioir. 

(B)  Wairas  mnA  Otber  KennaevstloB. 

,  8  60  (Cal  Jipp.)  St  1911,  pp.  1268,  1268,  fix- 
ing time  for  payment  of  wakes  under  penalty  of 
a  fine,  held  unoonatitntionai.— Bz  parte  Oiane, 
145  F.  733. 

m.  1CA8TEB*S  WABTT.TTT  FOB  XX~ 
tVXIBM  TO  SEKVAHT. 

(A)  Hstare  ud  BxteBt  In  Ocneval. 

S  87  (pkl.)  The  federal  Bmployers'  Liability 
Act  of  Jane  11,  1906,  being  repngnant  to  Const, 
art.  23.  8  7,  and  locally  mappbcable,  was  not 
pat  in  force  in  the  state  by  Const  art.  25,  S  2. 
—Chicago,  R.  I.  &  P.  Ry.  Co.  v.  HolUday,  145 
P.  786. 

(B)  T«»ola,  Macfciaerr*  AppllnneM,  anC 
PlaccB  for  Work. 

88  )0I,  102  (N.M.)  A  master  should  exercise 
reasonable  care  to  the  end  that  the  place  of 
work  shall  be  as  reasonably  safe  as  is  compat- 
ible with  its  nature.— Van  Kirk  v.  Butler,  145 
P.  129. 

§8  lOf,  102  <Wasb.>  An  employer  furoisliing 
tools  to  his  servant  complies  with  his  duty 
in  that  behalf  where  he  uses  reasonable  care 
in  their  selection.- Le  Claire  t.  Washington 
Water  Power  Co.,  145  P.  584. 

8  i05  (Nev.)  Violation  of  Rev.  Lawa,  8  6799, 
as  to  cages  in  mining  shafts,  held  not  justified 
hy  customary  use  ot  the  apparatus  in  use. — 
Ryan  v.  Manhattan  Big  Four  Mining  Oo.,  145 
P.  907. 

8  107  (Wash.)  Failure  of  master  to  fasten 
oarkicks  in  boat  need  by  servant  held  not  a  fail- 
ure in  his  duty  to  furnish  safe  to<^  to  serv- 
ant.—Le  Claire  T.  Washington  Water  Power 
Co..  145  P.  584. 

8113  (Okl.)  A  railroad  company  held  negli- 
gent in  placiiME  coal  close  to  the  track  where 
an  employ^  nught  reasonably  be  expected  to 
board  a  train,  though  it  may  not  have  had  a 
reasonable  time  to  remove  the  coal. — Missoori, 
O.  &  G.  By.  Co.  V.  Miller,  145  P.  367. 

8118  (Nev.)  Rev.  Laws.  8  0799,  held  not 
complied  with  by  providing  coge  as  required 
therein  without  using  it  in  shaft  of  mine, 
though  employ^  did  not  demand  its  use.— Ryan 
v.  Manhattan  Big  Four  Mining  Co.,  145  P.  907. 

Bucket  and  croaibead  used  in  mine  shaft  held 
Dot  a  compliance  with  Bev.  Laws,  8  6709.  in 
view  of  section  4222,  relative  to  cages  in  min- 
ing shafts.- Id. 

{121  (Kan.)  That  a  com  mill  Is  indosed 
with  a  case  covering  the  machinery  does  not  nec- 
essarily show  eompllance  with  Rev.  St.  Mo. 
P*%S.  ^-  Co..  145 

Where  the  use  of  a  danferoua  macliine  re- 
quires that  tha  corering  thereen  be  xemovcd,  and 


safegnards  underneath  or  wMdn  ui  iwaetfeabl^ 

Rev.  St.  Mo.  1909,  8  7829,  requires  that  snch 
safeguards  be  provided.— Id. 

8  125  (Kan.)  Where  a  brakeman,  acting  aa 
fireman,  was  injured  by  the  improper  use  of 
brakes  by  the  conductor  acting  as  engineer,  held 
that  the  railroad  company  was  liable,  though 
it  had  no  notice  of  any  defect— Martin  v.  Atchi- 
son. T.  &  S.  F.  RyTCk).,  145  P.  849. 

8 125  (N.M.)  A  master  is  chargeable  witb 
knowledge  of  defects  which  be  could  have  dte- 
covered  oy  reasonable  care.— Van  Kirk  t.  But- 
ler. 146  P.  129. 

8  129  (Nev.)  Employer's  noncompliance  with 
Rev.  Laws,  |  6799,  held  not  to  entitle  injored 
employ^  to  damages,  unless  such  nonoom^^ianca 
was  the  proximate  cause  of  the  injuries.- Ryan 
V.  Manhattan  Big  Four  Mining  Co.,  145  P,  907. 

Mining  company's  failure  to  provide  Iron- 
bonneted  safety  cage  pursuant  to  Rev.  Laws,  | 
6799,  held  proximate  cause  of  employe's  in- 
juries, though  swinging  of  bucket  against  sides 
of  shaft  w  entanglemait  with  bell  oord  wara 
intervening  agenciab— Id. 

lO)  HothoAa  of  Work,  Rules,  w«  Orders. 

8  148  (Kan.)  Where  there  was  no  prohibiting 
order,  held  that  the  conductor  had  anthorltr 
to  order  a  brakeman  to  act  as  fireman,  and,  in 
obeying  such  order,  the  brakeman  was  acting 
within  the  scope  of  his  employment— Martin  r. 
Atchison,  T.  &  S.  T.  Ry.  Co.,  14S  P.  849. 

(D)  -WaraiBir  mmA  Instrutlmar  BarTA&t. 

8  150  (Wash.)  A  master  held  bound  to  in- 
struct a  minor  employ^  aa  to  the  peculiarity  of 
an  elevator  in  starting  up  after  having  been 
apparently  stopped,  if  he  knew  ot  it— Mueller  t. 
DamiM,  14S  P.  21& 

(K]  Fellow  ServMte* 

8  180  (Kan.)  Under  the  federal  Employers* 
Liability  Act,  held  that  a  railroad  company  was 
liable  for  its  conductor's  nef^igence  in  the  man- 
agement of  the  engine.— Martm  t.  Atidtison,  T. 
*  S.  r.  By.  Oo-TTW  p.  849. 

(Fl  main  AsavBBca  ftr  Serraat. 

8  203  (NJtf.)  A  servant  assumes  all  the  ordl- 
nary  risks  and  all  the  extraordinary  risks  the 
dangers  of  which  he  appreciates. — Van  Kirk  v. 
Butler,  146  P.  129. 

An  extraordinary  risk  is  not  one  which  is  un- 
common or  unusual,  in  the  sense  that  it  is 
rare,  but  is  one  that  arises  out  of  unusual  con- 
ditions, not  resulting  In  the  ordinary  course  d 
bnslnesj,  as  by  reason  of  the  master's  nei^ 
gence. — Id. 

1204  (Nev.)  Employ^  held  not  to  assume 
Ti&k  of  injury  trom  employer's  violation  of  stat- 
ute respecting  cages  in  mining  shafts,  though 
the  same  eqiHpment  was  in  use  wben  he  was 
employed  as  when  be  was  Injured. — Ryan  v. 
Manhattan  Big  Four  Mining  Co.,  145  P.  907. 

If  mining  company's  violation  of  statute  was 
proximate  cause  of  employe's  injuries,  assumed 
risk  held  out  of  the  case.— Id. 

8  204  (Wash.)  The  term  "any  statute"  in 
federal  Employers'  Liability  Act,  8C  8,  4,  relat- 
ing to  assumption  of  risk,  is  limited  to  federal 
statutes. — Lauer  v.  Northern  Pac  Ry.  Oo^  146 
P.  606. 

8  205  (Kan.)  An  unskilled  employ^  may  ac- 
cept a  simple  mechanical  tool  as  reasonably  safe 
for  use,  unless  defects  therein  are  so  patent 
that  they  most  have  t>een  observed,  or  unless 
actually  brought  to  his  notice.— Brooks  t.  Kan- 
sas GhemicaTMfg.  Co.,  145  P.  840. 

8219  (Wash.)  An  employ^  assumed  only  tiw 
open  and  obvious  dangers  of  tiie  work^BastelU 
V.  Henry,  145  P.  195. 

8219  (Wash.)  A  master  must  furnish  his 
servant  a  cafe  place  to  work,  unless  its  dangers 
ara  open  and  obvlon^  whan  a  matota  awaat 
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will  be  held  to  bave  assamed  them.— Le  G1air« 
T.  Washington  Water  Power  Co.,  145-  P.  684. 

A  Bervaot  of  mature  years,  who  applies  for 
a  position  iDTohrlng  obvious  daasets,  impliedly 
asserts  bis  competency  for  the  work,  and  his 
employer  may  rely  tbereon  to  free  him  from 
liability  for  Bervant's  injnry.— Id. 

f  221  (Kan.)  A  complaint  and  promise  have 
the  same  effect  on  the  employer's  liability, 
whether  the  unsafe  condition  resmts  from  an  ap- 
pliance being  out  of  order  or  from  its  want  of 
fitxiess.— Sappoifield  t.  National  Zinc  Go.,  145 
P.  862. 

The  word  "defect,"  as  applied  to  a  master's 
liability  for  injuries  to  a  servant  resulting  from 
failure  to  remedy  a  defect  on  complaint  oy  the 
Benant,  means  any  condition  Inooiuistent  with 
ordinary  care. — Id. 

S  228  CUM.)  A  servant  does  not  aasnaie  tb« 
dangers  arising  from  the  master's  aeCUflenee. — 
Van  Klrb  v.  Butler,  145  P.  129. 

(O)  Contrlbutorr  IfcarllKeiice  of  Berrant. 

I  228  (Kan.)  While  the  defense  of  "contribu- 
tory negligence"  is  available  in  an  action  under 
Rev.  St  Ho.  1808,  |  7828.  it  Is  sornHhtng  dif- 
ferrat  from  what  was  previously  understood  by 
tJiat  term.— Baillod  v.  Kelson  Grain  Co.,  145  P. 
886. 

I  228  (Nev.)  If  mining  company's  violation  of 
statute  was  proximate  cause  Oi  emidoy£*s  in- 
juries, contributory  negligence  held  out  of  the 
case,  except  that  contributory  negligence  might 
be  considered  in  mitigation  of  damages. — Ryan 
V.  Manhattan  Big  Four  Mining  Ca,  145  P.  907. 

1 228  (Wash.)  The  term  "any  statate"  in 


145  P.  600. 

i  235  (Ner.)  A  railroad  employe's  failure  to 
discover  that  the  tongne  in  the  knuckle  on  a  car 
was  broken  was  not  contributory  negligence, 
where  the  tongue  was  broken  on  the  previous 
day  and  the  inspector  failed  to  detect  it.— Knock 
V.  Tonopah  &  O.  R.  Co..  146  P.  938. 

8  240  (Okl.)  A  railroad  storekeeper  injured 
from  slipping  on  coal  and  falling  under  a  train 
held  not  a  servant  so  employed  that  the  master 
was  relieved  from  liability  tbroogh  the  servant's 
nonperformance  of  bis  duty  to  keep  safe  the 

Sounds  near  the  track.— Musonri*  O.  &  G.  Ry. 
I.  T.  Miller,  146  P.  367. 

(H)  AetlottS. 

1 250%  [New.  vol.  16  Key-No.  Serieal 

(Cal.)  An  application  for  review  of  pro- 
ceMiogs  of  the  Industrial  Accident  Commiasion 
because  the  findings  are  not  sustained  by  evi- 
dence, and  because  applicant  has  new  evidence, 
is  not  within  Workmen's  Compensation  Act,  { 
84,  bat  justifies  a  rehearing  the  Commission 
under  section  82.— Oardoca  t.  PUlirtniry,  145  P. 
1015. 

1 264  (Cal.)  Under  a  complaint,  In  a  serv- 
ant's action  for  personal  Injury,  alleging  de- 
fendant's negligence  in  failing  to  provide  a  safe 
place  to  work,  proof  of  negugence  of  a  fellow 
servant  was  a  material  variance. — Scott  v.  Me- 
Pherson.  146  P.  528. 

f  265  (Mont.)  The  harden  of  proving  that  a 
servant's  negligence  contribnted  to  his  injury 
is  upon  the  master. — Comertord  v.  James  Ken- 
nedy Const.  Co..  145  P.  952. 

1265  (Okl.)  Before  the  state  court  will  ad- 
minister  the  federal  Employers'  Liability  Act, 
Ae  party  desiring  such  administration  must 
show  that  the  case  Ib  within  such  act— Chicago, 
R.  I.  &  P.  Ry.  Co.  V.  McBee.  146  P.  331. 

1 265  (Wash.)  The  bnrden  of  proving  that  a 
servant  assumed  the  risk  or  was  guilty  of  con- 
tributory negligencp  waa  upon  the  master.— 
Eastelli  V.  Hpury,  145  P.  195. 


1 270  (Kan.)  Evidence  that  the  safety  device, 
the  want  of  which  was  relied  on  as  negligence, 
was  used  in  another  part  of  defendant's  plant. 
held  admissible  where  defendant  had  promised 
to  give  plaintiff  the  same  device  as  was  in  use 
elsewhere.— Sappenfield  v.  National  Zinc  Co., 
145  P.  862. 

S  270  (Nev.)  Evidence  that  employer  did  not 
know  of  statute  reqniring  use  of  iron-boniieted 
safety  cages  in  mining  shafts  held  inadmissible. 
— ;^an  V.  Manhattan  Big  Four  Mining  Co.,  145 

$  276  (Kan.)  Evidence  held  to  sustain  a  find- 
ing that  the  proximate  cauae  of  plaintiff's  in* 
ju^  was  a  defective  tool  furnished  tor  his  use. 
—Brooks  T.  Kansas  Chemical  Mfg.  Co.,  146  P. 
840. 

{276  (Wash.)  Evidence  heU-  insafficient  to 
show  that  a  boat  was  a  faulty  Instrument  where- 
with to  work.— Le  Claire  v.  Washington  Water 
Power  Co.,  145  P.  684. 

Evidence  held  insufiScient  to  show  that  swift- 
ness of  current  near  dam  was  the  proximate 
cause  ni  an  oariock  coming  ont  of  boat  used  by 
a  servant  tn  his  w<^.— Id. 

8  280  (Kan.)  Evidence  held  to  sustain  a  find- 
ing that  an  injured  brakeman  did  not  assume 
the  risk  in  acting  as  fireman  pursuant  to  the 
conductor's  orders.— Martin  t.  Atidblson,  T.  & 
S.  P.  By.  C!o.,  145  P.  848. 

8  280  (Wash.)  Evidence  held  to  show  that  the 
danger  of  the  work  of  using  a  boat  above  a  dam 
was  open  and  apparent  to  the  servant.— I* 
Claire  t.  Washington  Water  Power  Co.,  145  P. 
684. 

Evidence  M4  Inmffident  to  show  that  a  serv- 
ant mw  Ignorant  of  the  danger  of  his  work. 

-Id. 

f28l  (Cal.)  In  a  servant's  action  for  In- 
jury from  article  dropped  \>/  a  fellow  servant 
from  an  upper  story,  evidence  held  to  suBtain  a 
finding  that  the  plaintiff  was  not  guilty  of 
contributory  negligence. — Scott  v.  McPbersoo, 
145  P.  529. 

I  281  (Kan.)  Itvidence  held  to  sustain  a  find- 
ing tiiat  an  injured  brakeman  was  not  negll* 

fent  in  acting  as  fireman  porsoant  to  the  con- 
uctor's  orders.— Martin  v.  Atchison.  T.  &  S.  F. 
Ry.  Co..  145  P.  849. 

'1 281  (Mont)  Evidence  held  not  to  establish 
the  Mmtributcvy  negligence  of  a  servant  so ' 
dearly  as  to  require  the  setting  aside  of  a  ver- 
dict against  the  employer,— Comerford  v.  James 
Kennedy  Const.  Co.,  145  P,  952. 

8  286  (OklO  Evidence  in  an  employe's  actira 
for  injury  held  to  warrant  submission  of  Ibe 
question  of  defendant's  negligence. — Missouri, 
O,  &  G.  Ry.  Co.  V.  Miller,  145  P.  367. 

Under  the  evidence  in  an  action  for  injuries 
from  slipping  on  a  pile  of  coal  and  falling  im- 
der  a  train,  held,  that  the  question  of  the  proxi- 
mate cause  was  for  the  jury.— Id. 

8  286  (Wash.)  In  employe's  action  for  injury 
from  being  thrown  from  a  donkey  engine  when 
a  pinch  bar  on  Its  running  board  struck  a 
dump  of  sand,  held,  fliat  whether  the  foreman 
should  have  anticipated  the  result  was  for  the 
jury— Rastelli  v.  Henry,  145  P.  195. 

1286  (Wash.)  In  an  action  for  injuries  to  a 
minor  employ^  by  the  starting  of  a  freight  ele- 
vator, whether  it  was  a  peculiarity  of  the  ele- 
vator to  start  after  having  been  apparently 
stopped,  and  whether  defendant  knew  of  it,  so 
as  to  reQUire  instruction,  held  for  tbe  jury.— 
Mueller  v.  Dennis,  145  P.  218. 

8  288  (Wash.)  In  an  employe's  action  for  in- 
jury from  being  thrown  from  the  running  board 
of  a  donkey  engine,  his  assumption  of  risk  was 
for  the  jury.— Itastplli  v.  Henry,  145  P.  195. 

8289  (Kan.)  Whether  plaintiff  was  negligent, 
BO  as  to  defeat  his  acti<m,  based  on  absence  of 
safeguards  required  by  Rev.  St  Mo.  1908,  8 
7828,  Acid  for  the  jury.— Baillod  v.  Nelson  Grain 
Co.,  l-ir>  r.  S95. 
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§  289  (Okl.)  The  contribntorr  negUsence  of  a 
railroad  storekeeper  injured  irom  ^pping  on 
coal  and  falling  under  a  train  heUf  for  toe  jury, 
—Missouri,  O.  &  Q.  By.  Co.  v.  Miller,  145  P. 
367. 

{289  (Wash.)  In  an  employe's  action  for  in- 
jary  from  being  thrown  from  the  running  board 
of  a  donkey  engine,  held,  that  his  contributory 
n«gligeace  was  for  the  jury.— BaateUi  v.  Henry, 
145  P.  195. 

{293  (Okl.)  An  instruction  held  not  objec- 
tionable as  holding  defendant  liable,  though  it 
used  reasonable  care  to  keep  its  premises  in  a 
reasonably  safe  condition.— Missouri,  O.  &  G. 
Ry.  Co.  V.  Miller,  145  P.  367. 

InBtruction  heta  not  erroneous  where  from  the 
whole  charge  the  jury  must  have  understood 
that  defendant  .was  not  an  insurer  of  plaintiff 
employ^  against  injury.— Id. 

An  instruction  on  the  company's  duty  to  keep 
safe  the  place  where  its  employes  would  be  re- 
quiied  to  board  a  train  held  not  erroneous  for 
uilore  to  clearly  deQne  the  place  of  boarding. 

MEASURE  OF  DAMAGES. 

See  Damages,  H  112,  124. 

MECHANICS'  LIENS. 

See  Appeal  and  Error,  g  1040;  Estoppel,  1  54. 

a.  BIGHT  TO  LIEN. 
<Oi  Avreemext  «v  Ooaaemt  of  Owaar. 

S  59  (Colo.App.)  Where  contract  for  the  sale 
of  land  regoired  the  erection  of  buildings  for 
which  a  mechanic's  lien  claimant  furnish^  ma- 
terials, the  vendor's  intwest  was  subject  to  a 
lien  therefor.— Miller  v.  Davis,  145  P.  714. 

g  78  (Colo.App.)  Rev.  St.  1908,  {  4029,  relat- 
ing to  the  liability  of  landowners  for  liens  for 
improvements  by  third  persons,  in  absence  of 
notice  to  prevent  lien,  held  not  applicable  to 
jmprovements  made  pDrsoant  to  a  cmbract,  di- 
rect or  indirect  witn  the  landowner. — Miller  v. 
Davis.  145  P.  114. 

m.  PROCEEDINGS  TO  PERFECT. 

§  136  (Colo.App.)  False  call  in  the  descriptioh 
'  of  certain  real  estate  in  a  mechanic's  lien  state- 
ment held  not  a  fatal  defect. — Miller  v.  Davis, 

145  P,  714. 

A  mechanic's  lien  statement  held  not  defective 
for  failure  to  describe  the  buildings  apart  fiwn 
the  land  on  which  they  were  located. — Id. 

VH.  ENFORCEMENT. 

{ 272  (Wash.)  An  answer,  in  an  action  to 
foreclose  a  mechanic's  lien,  alleging  nonpayment 
of  bills  for  materials  by  the  contractor,  but  not 
that  the  materialmen  had  given  notice  of  lien, 
under  3  Bern.  &  BaL  Code,  S  1133,  held  to  state 
no  defense.— Slater  v.  Licli,  146  P.  996. 

MEMORANDA/ 

See  Frauds.  Statute  of,  1  116. 

MERGER. 

See  Mortgages,  1  205 ;  Remainders,  |  9. 

MINES  AND  MINERALS. 

See  Constitutional  Law,  }  276;  Dower:  Mas- 
ter and  Servant,  §i  12,  105.  118,  129,  204, 
228.  270;  Statutes,  S  76;  Taxation,  S  343. 

II.  TITLE.  CONVETANCES.  AND 
CONTRACTS. 

(A)  Rlvhta  and  BemedlM  of  Owners. 

S5I  (Colo.)  In  case  of  an  innocent  tres-<a38 
in  a  mine,  the  measure  of  damages  is  the  vulue 
of  the  ore  before  removal.— liberty  B«U  Gold 
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Mining  Co.  v.  Moorhead  Min.  ft  MIU.  Co.,  14S 
P.  686.  • 

In  case  of  willful  trespass  in  a  mine,  where 
ores  are  converted,  the  measure  of  damages  is 
the  gross  proceeds  of  the  ore  without  any  deduc- 
tion for  uie  expense  of  mining.— Id. 

A  verdict  for  trespass  in  a  mine  held  not  to 
ittclnde  an  award  of  damages  for  trespass  on  the 
main  vein. — Id. 

(O  Leases,  Licenses,  and  Contraeta. 

§  73  (Okl.)  A  void  condition  subsequent  in  an 
oil  and  gas  lease  cannot  defeat  an  estate  vested, 
but  a  void  condition  precedent  prevents  any  es- 
tate from  vesting  and  invalidates  the  lease,  un- 
less the  condition  is  performed.- Wellsville  Oil 
Co.  V.  Miller,  145  P.  344. 

A  "condition  subsequent"  operates  on  estates 
already  created  and  vested,  and  renders  them 
liable  to  be  defeated,  while  a  "condition  prece- 
dent" must  be  performed  before  the  estate  can 
vest  or  be  mlarged. — Id. 

m.  OPERATION  OF  MINES.  QUAB- 
RIES,  AND  WBIX8. 

(A)  Statntorr  Hevalatlon. 

i  92  (Mont)  Rev.  Codes,  S  8N35,  declaring  a 
penalty  for  leaving  unguarded  a  shaft,  drift,  or 
cut,  is  not  extended  by  implication  to  any  kind 
of  a  ditch  more  than  ten  feet  deep,  by  the  eicep- 
don  of  mining.  Irrigating,  and  other  ditches,  not 
more  than  such  depth.— McLaaghlin  v.  Bardsen, 
145  P.  964. 

"Out,"  in  Berv.  Codes,  i  8635,  declaring  n  pen- 
alty for  leaving  unguarded  any  shaft,  drift,  or 
cut,  held  not  used  in  its  broad  sense,  bnt  aa 
known  in  mining. — Id. 

"Other  excavation,"  in  an  ordinance  of  Butte 
as  to  leaving  open  and  unguarded  any  shaft, 
rift,  prospect  hole,  "or  other  excavation,"  held, 
from  its  conliectim,  to  mean  only  one  made  in 
prospecting  or  mining.— Id. 

(C)  msbta  and  Llabiuues  laaldemt  tm 
Working. 

f  113  (Colo.)  Tinder  Bev.  St.  1908  ff  4025. 
4028,  persons  operating  a  mine  under  an  as- 
sifniee  of  the  lessee  held  not  entitled  to  a  lien  as 
against  the  owner,  though  the  lease  contained  an 
option-  to  purchase. — Grimm  v.  Yates,  146  P. 
696. 

$114  (Colo.)  Where  works  performed  by  plain- 
tiff and  his  assignors  in  a  mine  belonging  to 
defendant  were  contemplated  by  a  lease  of  the 
mine,  defendant  was  not  required  to  give  notice 
prescribed  by  Bev.  St.  19iD8,  |  4029,  &i  order  to 
protect  the  property  from  lien  therefor. — Grimm 
V.  Yates,  1*S  P.  696. 

MISREPRESENTATION. 

See  False  Pretenses. 

MISTAKE. 

See  Cancellation  of  Instruments,  t  4;  Partner- 
ship, 1  87;  Public  Lands.  §|  106.  127;  Bef- 
ormaOon  n  Instruments,  {|  43,  45. 

MODELS. 

See  Evidence,  |  195. 

MODIFICATION. 

See  Avpeal  and  Error,  {  11^',  Contracts,  | 
237. 

MONEY  LENT. 

See  Oomitles.  H  168,  ITL 

MONEY  PAID. 

'  Soe  Vendor  and  Parchaaer,  H  838.  8£t. 
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MORTGAGES. 

See  AlteratioD  at  InstrumentB,  $  22;  Appeal 
and  Error,  I  1073;  Chattel  Mortxages ;  Eject- 
mcDt,  1  26;  Evidence,  |  418;  Homestead,  { 
118;  Parties,  (46;  PsTment,  |  87;  Prohibi- 
Uon,  I  S. 

1.  RsaUISITES  AMD  VAUSITT. 
(A)  Xatmre  and  Bsse«tl«la  of  ConTeyances 

{27  (Co1o-A.|)p.)  Reservation  of  a  Tender's  lien 
in  a  deed  and  a  recorded  recognition  ot  the  lien 
held  to  coDatitute  an  equitable  morbase^White 
T.  Hartman,  145  P.  716. 

{32  (Okl)  An  atwolute  deed,  Intended  to  be 
deirasible  or  as  aecnrity  for  money,  is  a  mort- 
gage-Wmiams  V.  Purcell,  145  P.  1161, 

n.  REOORDINQ  AlTD  BEOI8TRA- 
TIOK. 

Sgi  (Okl.)  An  absolute  deed.  Intended  to  be 
defeasible  or  as  security  for  money,  being  a 
mortgage,  must  be  recorded  as  sucIl— WiUiams 
T.  PurceU.  145  P.  116L 

m.  OOirSTRUCTXOH  AXD  OPEBA^ 
TIOK. 

(O)  PiwpartT  Horticaveil,  aad   Bat«t*«  of 
Portlea  Therein.. 

1 139  (Okl.)  The  holder  of  an  absolute  deed 
taken  as  security  can  only  acqaire  title  by  fore- 
closure, and  any  agreemait  offorfettuie  is  void. 
-WUlUms  YTPurcell,  145  P.  IIBI. 

TZ,  TRANSFER  OF  PBOPEBTT  MORT- 
GAGED OB  OF  EQ1TITT  OF 
BEDEHFTIOH. 

1 295  (Okl.)  Wbpren  first  raortTnsPe  purohas- 
ee  at  foreclosure  sale,  equity  will  keep  the  mort- 
gaRe  alive  for  protection  agnlnst  a  serond  mort- 
face.— Yoder  v.  Robinson.  146  T.  775. 

Gomp.  Laws  1900,  |  41RS.  provldlnR  that  sale 
of  the  property  and  Batistactton  of  the  daim,  or 
wronjtful  conversion.  extinKuisheR  the  lien,  is 
merely  declaratory  of  the  old  doctrine  of  merger, 
and  subject  to  the  same  exceptions.— Id. 

VH.  PATMEHT    OB  FEBFOBMAHCB 
OF  CONDITION.  BBX.EA«E. 
AMD  SATISFACTION. 

{  298  (Utah)  A  note  secured  by  a  mortgage  of 
withdrawing  partner  ketd  diechai^ed.— Commer- 
cial Nat.  Bank  of  Salt  Lake  City  v.  Brinton, 
145  P.  42. 

S  300  (Okl.)  A  puty  making  a  tender  may  n- 

autre  proof  of  an  agent's  anthori^  to  collect  the 
ebt  and  demand  a  surrender  oi  Uie  note  and 
mortgage  and  a  release,  cancellation,  or  entry  of 
satisfaction  of  the  mortage.— Knid  Conservative 
Inv.  Co.  T.  Porter,  145  P.  805. 

Where  a  tender  of  the  full  amount  doe  is 
made  and  kept  good,  it  is  error  to  tax  against 
the  mortgagor  the  attorney's  fees  provided  tor  by 
tite  mortgage.— Id. 

1319  (Utah)  Evidence  held  to  show  that 
mortgage  notes  marked  "Paid"  were  discharged 
upon  the  giving  of  renewal  notes. — Commercial 
Nat.  Bank  of  Salt  Lake  City  v.  Brinton,  145 
P.  42.  V 

Z.  FOBECLOSITBE  BT  ACTION. 
(A)  Hatmve  oud  Form  of  Remedy. 

i  382  (Okl.)  An  absolnte  deed,  intended  to  be 
defeasible  or  as  security  for  money,  being  a 
mortgage,  must  be  foreclosed  as  such. — Williams 
T.  PurceU,  145  P.  1151. 

(B>  Blv^t  to  Poreoloso  mmd.  Defenses. 

1401  (Wash.)  Where  a  mortgagee  orally 
agreed  to  pay  a  street  assessment  and  premiums 
on  certain  pollcfes  ai  a  part  of  the  considera- 
tion for  a  mortgage,  he  could  not  declan  the 


whole  debt  dve  nnder  an  option  In  the  mortgage 
and  foreclose  because  of  the  mortgagor's  failure 
^j)ay  such  items.— Harbican  v.  Skinner,  145  P. 

(F)  PJeodlBS  and  ETldence. 

1460  (Aria.)  In  an  action  to  foreclose  a  past 
doe  mortgage,  the  harden  of  proving  nonpay- 
ment h^d,  under  the  issues  and  evidence,  on 
plaintiff.— Steinfeld  v.  Bolen,  145  P.  843. 

S460  (Kan.)  In  foreclosure,  held,  that  the 
burden  of  proof  was  on  plaintUL— Diebali  t. 
WUhite,  148  P.  854. 

f  463  (Wash.)  Evidenog,  in  action  to  foreclose 
a  mortgage,  held  not  sulScient  to  show  that  by 
mutual  mistake  the  note  and  mortgage  were  so 
drawn  as  to  render  defendants  persooally  liable 
thereon.— Moore     Parker,  145  P.  440. 

(I)  JndcasoBt  ov  Doovm  amd  BzoaotioB. 

{489  (Ariz.)  In  a  foreclosure  suit,  judgmoit 
for  plaintiff  to  the  fuU  amount  of  the  mortgage 
and  interest  is  improper,  where  his  allegation 
as  to  the  anooant  doe  is  so  vague  that  a  default 
judgment  coold  not  be  entered  thereon,  under 
Civ.  Code  1913,  par.  563,  and  where  admissions 
of  the  answer  do  not  aid  the  defect^-Stainfeld 
T.  Bolen,  146  P.  843. 

(K)  Defltilaaey  uid  PenOnal  Uabllltr. 

j559  (Utah)  Under  Oomp.  Laws  1907,  f 
3408,  perBonal  judgment  authorized  in  an  action 
to  foreclose  a  mortgage  is  one  for  the  defioency. 
-Jensen  t.  X^teust^  146  P.  1036. 

(H)  Review. 

i  572  (OkL)  A  decree  in  foredosure  win  not 
be  reversed  to  afford  a  second  mortga^  an  op* 
portunity  to  assert  rights  wbicfa  he  has  neg- 
lected CO  set  up  in  his  answer.— Yoder  T.  Robin- 
son, 145  P.  775. 

(If)  Fees  KBd  Costs. 

{581  (Utah)  In  a  suit  to  foreclose  a  mort- 
gage, the  court  may  call  to  bis  assistance  attor- 
neys engaged  in  the  practice  and  take  their 
judgment  as  to  a  reasonable  fee.— Jensen  v. 
tichtenstcin,  145  P.  1036. 

Under  Comp.  Laws  1907.  {{  3504,  3505,  the 
court  in  foreclosure  proceedings  should  allow  an 
attorney's  fee  reasonable  under  the  circumstano' 
es  and  not  the  fee  provided  for  in  the  note  ir- 
respective of  reasonableness.— Id. 

Where  a  mortgage  provided  that  in  case  of 
foredosure  the  mortgagor  should  be  liable  fbr  a 
reasonable  attorney's  he,  the  attorney's  fee  al- 
lowed becomes  a  uen. — Id. 

XI.  REDEKFTION. 

{ 594  (Okl.)  Any  one  having  an  interest  in 
mortgaged  real  property  may  redeem  from  a 
deed  in  fact  a  mortgage.— WuUams  t.  Purcell, 
146  P.  1161. 


MOTIONS. 


See  Appeal  and  Error,  ll  ' 
New  Trial,  |{  119.  124; 
360;  Trial.  {  165. 


MOTIVE. 

See  Criminal  Law,      842;  871;  Homieide,  | 

233. 

MOTOR  VEHICLES. 

See  Municipal  Corporations,  {{  703,  706. 

MUNICIPAL  CORPORATIONS. 

See  Adverse  Possession,  {  7 ;  Constitutional 
Law,  S  290;  Counties;  Damages,  {  124;  Em- 
inent Domain,  {§  101.  128,  207,  223,  241; 
LimitatlDn  of  Actions,  i  60:  Bailroads,  {_99 ; 
Schools  and  School  Dlstrlcta;  Street  Rail- 
roads; Taxation,  |  611. 
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I.  OBEATIOM.  AIiTEBATIOIt.  &3CI8T- 

EifOE,  Ain>  DissoLunoir. 

(C)  ABendmeut,  R«p««l,  or  rorfeltnre  of 
Cbsrter.  and  DlMolntlo** 

{44  (Or.)  Under  Const  art  11,  1  2,  as 
ameoded,  and  article  4,  |  la,  insnnng  to  mu- 
nicipalities borne  rule,  the  Legislature  mty^  not 
amend  a  municipal  charter,  directly  or  indirect- 
ly, as  to  matters  which  are  the  subject  of  mu- 
nidpal  concern  and  regulation. — Kalich  t. 
Knapp.  145  P.  22. 

Matters  eoncernin;  the  people  at  large  are 
matters  of  state  concern,  within  Const,  art  11, 
I  2,  and  article  4.  |  la,  while  public  affairs 
concerning  the  inhabitants  of  a  monicipality  are 
matters  ol  local  concern.— Id. 

n.  GOVERNMENTAL  POWERS  AND 
FUNCTIONS  IN  OENERAX.. 

{ S7  (CaLApp.)  A  provision  of  a  municipal 
duurter  framea  under  Const  art  11,  providrng 
tor  compensation  of  school  directors,  held  not 
invalid,  where  not  in  conflict  with,  or  covered 
by,  general  laws  of  the  state. — Stem  t.  Oonncil 
of  City  of  Berkeley,  14S  P.  167. 

A  provision  of  a  charter  franoed  nnder  Const, 
art  11,  providing  tor  compensation  to  dty 
school  directors,  held  not  invalid  because  not 
covered  by  general  laws. — ^Id. 

S  58  (CaLAiQ).)  A  charter  adopted  nnrsnant 
to  Const  art.  ll,  is  not  a  law  paissed  by  a  mu- 
nicipality, but  bas  the  force  of  an  act  of  the 
Legislature. — Stem  Council  of  City  of  Berke- 
ley, 14B  P.  167. 

i63  (Wash.)  Where  a  city  exercises  Its  po- 
lice power,  the  means  appropriate  to  the  exer- 
cise rest  in  the  discretion  of  the  dty,  and 
courts  will  not  interfen  in  the  abaenc*  d  a 
clear  abuse  of  diBcretioii.--D«taiDote  t.  Hind- 
ley,  145  P.  462. 

IV.  PROOEBDINQS  OF  OOUNOH.  OR 

OTHER  OOVKRMIXe  RODT. 
(B)  OrdlnKBCM  abA  Br*KAwa  Im  <3«h«»1. 

il06  (Wash.)  The  introduction  of  the  bare 
title  of  an  ordinaace  at  a  meeting  previous  to 
its  adoption  does  not  satisfy  Seattle  Charter, 
art.  4,  S  11-— Tennent  v.  Gftr  of  Seattle.  145 

P.  83. 

Under  Seattle  Charter,  ait  4,  |  11.  a  ooondl 
can  amend  an  ordinance  previously  Introduced 
and  enact  it  at  the  same  meeting,  but  cannot 
substitute  a  neyr  ordinance.— Id. 

That  an  ordinance  was  Introduced  and  pass- 
ed at  the  same  meeting  of  the  council,  con- 
trary to  Seattle  Charter,  art  4,  {  11,  renders 
it  invalid. — Id. 

{  108  (Wash.)  Under  Seattle  Charter,  art  4, 
H  26,  27,  a  popular  vote  approving  an  ordi- 
nance for  the  issuance  of  bonds,  which  was  in- 
valid under  section  11.  did  not  validate  the  ordi- 
nance.—Tennent  V.  City  of  Seattle,  145  P.  83. 

I  122  {Wash.)  An  enrolled  ordinance  is  not  in 
itself  conclusive  evidence  that  it  was  regularly 
adopted.— Tennent  t.  Ci^  of  Seattle,  145  P. 
83. 

V.  OFFICERS,  AGENTS,  AND  Elfr. 
PLOY^S. 
(A)  Mvnlelpal  Officers  In  G«»enil. 

i  (26  (Wash.)  Abolition  of  a  city  office  with- 
in the  civil  service  solely  to  get  rid  of  the  in- 
cnmbent  and  avoid  performance  of  a  decree  en- 
joining the  incumbent's  removal  held  ineffec' 
tive.— State  T.  City  of  Seattle,  146  P.  61. 

IX.  PUBLIC  IMPROVEMENTS. 

(A)  Power    to    Mkke     ImprovoHoiitB  or 
Grant  Aid  Tberefor. 

I  278  (Wash.)  The  port  of  Seattle  bas  no  in- 
terest, under  Seattle  Charter,  art.  4, 1  IS,  subd. 
7,  in  the  city  streets  or  waterways  oefore  the 
adoption  of  an  ioiprovement  plan. — ^Tennent  v. 
aty  ot  Seattle^  146  P.  8S. 


(B)  Prellmlnarjr   ProeeedlBCa    mmt  Ordl- 
BMnees  or  Reaolvtlomju 

S  296  (Wash.)  Under  Rem.  &  BaL  Code,  |{ 
7974,  7983,  the  estimate  of  the  coat  of  a  local 
improvement  is  for  the  guidance  of  municipal 
authorities  only.— Vincent  v.  City  of  South 
Bend,  145  P.  452. 

S  324  (Wash.)  Under  Laws  1909,  p.  569,  and 
Laws  1905,  p.  281,  tbe  determination  of  the  city 
council  as  to  tbe  necessity  for  local  improve- 
ments cannot  be  collaterally  attacked  by  a  suit 
to  quiet  title^Biehardson  t.  City  of  Olympfk, 
145  P.  963. 

(O  CoBtrmets. 

I  345  (Okl.)  Under  Rev.  Laws  1910,  {  SSSi, 
any  public  officer  contracting  for  improvements 
costing  more  than  $100  must  talie  from  tbe  con- 
tractor a  twnd  conditioned  that  the  contractor 
shall  pay  all  debts  incurred  for  ^bor  and  ma- 
terial.—Oolese  Bros.  Co.  V.  Chaney  A  Bickard. 
145  P.  1119. 

1346  (Okl.)  Under  the  common  law,  a  con- 
tractor's bond  to  a  city  for  the  constmctiou  of 
sidewalks  may  provide  that  be  sliall  pay  for  all 
labor  and  material  used  therein.— Dolese  Bros. 
Co.  V.  Chaney  &  Bickard,  145  P.  1119. 

Under  Rev.  Laws  ISIO,  {  38S1,  that  the  city, 
instead  of  the  state,  is  named  as  payee  in  tiie 
contractor's  bond  thereby  iwqnired  wul  not  In- 
validate  tbe  bond. — Id. 

{347  (OU.)  A  prorlsion  of  a  sidewalk  con- 
tractor's bond  tliat  the  principal  should  pay  tor 
material  held  enforceable  by  any  person  famish- 
ing material  used  In  the  construction  of  audi 
sidewalks  by  the  princ^al  ander  his  license.— 
Doiese  Bn».  Ga  v.  Chaney  A  RielnTd,  145  P. 
1119. 

Where  O.  having  a  license,  gave  a  contractor's 
bond  under  Bev.  Laws  1910,  |  3881,  and  C  and 
B.,  after  contracting  with  reference  to  such 
bond  and  license  to  construt^  sidewalks,  gave 
another  bond,  bat  not  containing  the  same  pro- 
visions, ftsML  that  persons  funushing  material 
to  O.  and  B.  eoala  recover  firom  die  mretieB. 
—Id. 

S374  (Wash.)  On  abandonment  of  the  con- 
tract Aeld  the  city  conld  not  retain  the  benefits 
without  liability  upon  a  quantum  meruit- Mal- 
lory  V.  City  of  Olympla,  145  P.  627. 

The  equities  being  equal,  held,  that  the  con- 
tractor might  recover  a  reasonable  value  of  part 
performance  on  a  contract  abandoned  by  him. 
— Id. 

(D)  Daaiasea, 

S394  (Wash.)  Property  owners  could  not  re- 
cover against  a  city  for  destractlon  of  sidewalks 
not  conforming  to  tbe  official  grade,  but  could 
recover  for  lowering  their  sidewalks  below  the 
established  grade  necessary  to  conform  to  tbe 
improvements  of  tbe  ■treeb—Lndwias  v.  Gity  of 
Walhi  Walla,  145  P.  198. 


(■I)  AsKMUMnts  for  Banoflm* 
Taxes. 


1 408  (Okl.)  A  reasonable  doubt  as  to  a  city's 
charter  power  to  impose  a  special  assesament 
should  be  resolved  against  the  power.— Missouri, 
K.  &  T.  By.  Co.  V.  City  of  Tulsa,  146  P.  398. 

S  429  (Okl.)  A  railroad  company  owning  lots 
in  Ite  right  of  way,  within  a  taxing  district, 
which  lots  are  benefited  by  the  improvement, 
held  to  be  the  "owners  of  the  property  abutting 
upon  the  street"  improved  within  Charter  of 
Cfity  of  Tulsa,  |  6^Miasaiirl,  K.  A  T.  By.  Go. 
V.  City  ot  Tuba.  145  P.  30& 

An  assessment  tor  street  improvements  must 
be  limited  to  the  blocks  abutting  on  the  street, 
and  not  extend  to  other  blocks  merely  because 
the  intervening  street  has  been  vacated  and  in- 
cluded in  a  railroad  right  of  way. — Id. 

S  450  (Okl.)  Under  the  charter  of  the  city  ot 
TuLsa,  held  that,  for  taxation  for  street  im- 
provements, the  taxing  district  shall  include  the 
property  between  lines  parallel  with  the  street 
improved  mi  back  from  It  one  halt  block  on 
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each  side.— Missoari,  K.  St  1.  By.  Co.  r.  City 
Tulsa,  145  P.  398. 

Where  the  commii«l<aters.  in  fixing  the  taxing 
diatrieta  to  pay  Cor  a  atreet  impToreincnt  nm- 
ning  east  and  vest  in  the  city  of  Tulsa,  went 
back  on  the  north  side  of  the  atreet  one  block, 
held  that  the  north  half  of  the  block  waa  with- 
out the  tazii^  district. — Id. 

In  fixing  a  taxing  district,  AeM  that  the  com- 
miaslonen  of  the  city  d  Tnlaa  should  have 
run  the  line  north,  parallel  with  the  street  and 
back  from  it  one-half  block,  and  not  parallel 
with  the  street  between  blocks  16  to  21,  inclu- 
sive.—Id. 

Two  bloclts  thrown  together  the  vacation  of 
a  street  held  not  to  constitute  a  single  blodc  to 
be  included  as  such  within  an  aaseaament  dla- 

trict.— Id. 

The  approved  plat  hetd  to  control  In  fixing  the 
botindai?  lines  of  a  taxing  district  to  Improve  a 
street. — Id. 

S  456  (OkU  An   asseasmeDt   for   public  Im- 

Srovements  held  void,  wbere  it  was  made  up  of 
Efferent  Items  blended  together,  some  illegal 
and  others  legaL— City  of  Unskogee  t.  Imn, 
145  P.  415. 

{462  (Wash.)  An  assesament  for  local  im- 
provements, though  greatly  in  excess  of  the  es- 
timated coat,  heU  valid.— Yincant  v.  C^ty  of 
South  Bend.  14B  P.  452. 

fi484  (Okl.)  A  city's  legislative  decision  on 
whether  lots  abutting  on  a  street  improvement 
and  included  in  a  railroad  right  of  way  are  ben- 
efited is  conclusive  on  the  court. — Uissontl,  K.  ft 
T.  By.  Co.  v.  City  of  Tolsa,  14S  P.  3Q& 

~X.  VOIiIOE  POWER  AND 
TIONB. 

(A)  D«l0S«tlon,  Extent,  and  SxeFOUM  of 

Power. 

1 590  (Wash.)  Const  art  11,  {  11,  la  a  direct 
delegaUon  to  a  city  of  police  power,  and  no 
legislation  for  Its  exercise  is  necessary. — Deta- 
more  v.  Hindley,  146  P.  462. 

S6II  (Cal.)  The  production  of  crushed  stone 
for  concrete  work  cannot  be  arbitrarily  aap- 

?re98ed  or  interfered  with  by  a  city.— Ex  parte 
hroop,  145  P.  1029. 

1620  (Cal.)  A  city  ordinance,  prohibiting  fac- 
tories within  a  large  sparsely  settled  district 
hot  permitting  them  within  a  email  thickly  set- 
tled district  held  uDreasonable  and  void. — Ex 
parte  Throop,  145  P.  1029. 

{626  (Cal.)  The  prohibition  of  the  operation 
of  stone  cmsbera  in  certain  districts  within  a 
city  cannot  be  Justified  under  the  police  power 
if  such  operation  is  permitted  in  another  dis- 
trict wbere  it  interferes  more  wit])  the  health, 
welfare,  or  safety  of  the  surrounding  residents. 
—Ex  parte  Throop,  145  P.  1029. 

<B)  VIolMttons  Mid  Bnforeemcat  of  Re^^ 

1 642  (OkLCr.App.)  Bev.  Laws  1910,  §  6990, 
does  not  authorise  a  city  to  appeal  from  a  judg- 
ment of  the  county  court  diamisaing  a  com- 

Slaint  charring  violation  of  a  city  ordinance.— 
'klahoma  City  v.  Tucker.  145  P.  767. 
An  unauthoriwd  appeal  by  a  city  from  an 
adverae  judgment  in  a  proaecutioD  for  violating 
an  ordinance  will  be  dismlaBed  <m  motion.— Id. 

XX.  USE  AHD  REOTn:.ATIOK  OF  FVB- 
LIC  PLACES.  PROPEBTT, 
AMD  WORKS. 

(A)  BtnetK  and  Oth«r  PnfeUe  Ware. 

1656  (Wash.)  Ordinances  establishing  street 
and  sidewalk  grades  cannot  be  amended  or  re- 
pealed by  mere  order  or  motion. — Ludwigs  v. 
City  of  Walla  Walla,  145  P.  193. 

U  MO,  681  (Wash.)  Under  Const  art  11,  { 
11.  and  Bern.  A  Bal.  Code,  H  7607,  7510,  a 
city  may  authorise  a  railroad  to  construct  Its 


tracks  acroatf  and  on  streets  and  provide  for  ^n 
overhead  construction  of  traclu.— Detamore  v. 
Hindley,  146  P.  462. 

The  nae  by  a  railroad  company  of  a  street  for 
the  base  of  eupports  to  carry  tracks  <^er  the 
atreet  held  not  a  Burrender  of  any  part  of  the 
street  to  the  exclusive  uae  of  the  company. — ^Id. 

A  city  permitting  a  railroad  company  to  ocr 
cupy  streets  for  Ita  tracks  held  authoriaed,  with- 
in its  police  power,  to  provide  for  overhead 
Btructurea  supported  by  piers  In  tlie  center  of 
the  street  and  at  the  curb  line.— Id. 

S  703  (Kan.)  An  ordinance  prohibiting  the 
owner  of  a  machine  shop  from-  naing  the  streeta 
in  moving  heavy  vehicles  to  and'  from  his  shop 
held  void.— Brown  v.  Nichols.  145  P.  561. 

{703  (Or.)  Motor  Law  held  nnconstitutional 
as  attempting  to  regulate  the  speed  of  automo- 
biles in  muntdpalitiea,  under  Const,  art.  11,  { 
2,  as  amended,  and  article  4,  {  la.— Kalich  v. 
Knapp,  145  P.  22. 

{703  (Or.)  The  ordinance  of  the  dty  of 
Portland,  regulating  motor  vehicle  traffic,  was 
not  superseded  by  the  Motor  Vehicle  Act^Bv- 
erart  v.  Fischer,  145  P.  88. 

{705  (Okl.)  The  driver  of  a  horse-drawn  ve- 
hicle should  exercise  reasonable  care  to  prevent 
colliaion  with  other  vehicles  or  pedestrians.— 
Abbott  V.  Dingus.  145  P.  365. 

The  driver  ot  a  vehicle  must  exerdae  reason- 
able and  ordinary  care  commenaurato  with  the 
diu^r  to  others  under  the  particular  situatioo. 

{706  (Okl.)  Petition,  In  an  action  for  dam- 
ages caused  by  a  runaway  team,  held  sufficient, 
as  against  objection,  to  introduction  of  evi- 
dence thereunder.— Abbott  v.  Dingus,  145  P. 
866. 

Evidence,  in  an  action  for  damages  caused  by 
a  runaway  team,  lield  to  sustain  a  verdict  for 
plaintiffs.— Id. 

{  706  (Or.)  The  court  can  Instruct  as  to  the 
requirement  of  Motor  Vehicle  Act,  for  motor 
vehicle  lights,  in  the  absence  of  testimony  of  the 
time  of  sunset,  rince  the  court  can  take  Jndl<^ 
notice  of  that  time.— Everart  t.  Fischer,  146 
P.  33. 

(O  Pnbllo   Biilldla«a.   Faslca.   and  Other 
Pnbllo  Plaeea  and  Prap«vtr< 

{721  (Okl.)  The  execution  of  a  deed  by  the 
President  to  a  city  under  Act  Cong.  May  2, 
1890,  hdd  a  pant  to  the  city  and  a  dedication 
of  the  land  for  park  purposes  authorising  an 
action  by  a  taxpayer  to  enkrin  Ita  dtverdim  to 
a  private  use.— Sharp  t.  Caty  of  Outhile,  146 
P.  764. 

Where  the  President  executed  a  deed  to  a 
city  under  Act  Cong.  May  2, 1890,  the  ei^  took 
subject  to  a  proviskoi  of  tlie  statute  Impressing 
the  land  with  a  trust  which  It  could  not  re- 
pudiate.—Id. 

Xn.  TOBTS. 

(B>  A«ta    or    Omiaalfma    af    Ofdaan  ov 
Aseata. 

{  745  (N.M.}  Tavtb  1905,  c  67,  {  1,  does  not 
render  a  city  liable  for  a  tort  of  its  officer,  un- 
less such  act  be  done  by  authority  of  the  city  or 
In  execution  of  its  orders^Baca  v.  Cit?  of  Al- 
buquenine,  145  P.  110. 


(O  Defeeta  or  Obetraotlou  in  Btreata  and 
Otber  Public  War** 

{  755  (Okl.)  Where  a  horse,  becoming  tempo- 
rarUy  unmanageable,  came  in  contact  with  a 
defect  in  a  street  and  the  rider  wa*  InSured, 
held,  that  the  city  was  liable. — (Mty  at  Musko- 
gee V.  MUler,  145  P.  782. 

{ 763  (Wash.)'  A  city  must  uae  reasonable 
care  to  maintain  ita  streets  and  sidewalks  in  a 
reasonably  aafe  condition. — Kelly  v.  City  Ol 
Spokane,  146  P.  67. 
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S  764  (Okl.)  A  city  should  keep  'Its  etreets  In 
a  reasonably  safe  condition  for  ordinary  travel. 
—City  of  Muskogee  v.  MUler,  145  P.  782. 

J  788  (Wash.)  A  dty  Md  not  negligent,  un- 
less its  servant  knew  or  ought  to  have  known 
plaintiff,  a  pedestrian,  was  stepping  over  a 
cable  in  the  street  when  it  was  tightened.— 
Zellers  r.  City  of  Bellingbam,  145  PTdlS. 

S  802  (Wash.)  Though  plaintiff,  attempting  t» 
cross  a  wire  which  city  employ^  were  winding 
on  a  reel,  was  negligent,  yet,  if  such  employes, 
knowing  of  his  danger,  could  have  avoided  in- 
jury, bat  failed  .to  do  bo,  their  negligence  was 
the  proximate  cause,  rendering  the  city  liable. — 
Gladen  v.  City  of  SeatUe,  145  P.  418. 

S  807  (Wash.)  A  pedestrian  may,  as  a  matter 
of  law  travel  on  any  part  of  an  unobstructed 
sidewalk.— Kelly  v.  City  of  Spokane,  145  P.  57. 

§812  (Wash.)  Laws  1909,  p.  181,  requiring 
presentation  oi  claims  for  damages  against  a 
city.  Is  valid.— Haynes  t.  City  of  Seattle,  145 
P.  73. 

There  can  be  no  recovery  where  one  injured 
as  a  result  of  a  defective  street  was  prevented 
by  physical  incapaci^from  filing  her  claim  as 
required  by  Seattle  Charter,  art.  4,  |  29,  and 
Iaws  IWS,  p.  I81.-Id. 

{816  (Wash.)  Notice  to  city  charging  injury 
to  the  back  of  both  legs,  left  heel,  and  tendon 
Achilles  held  to  justify  evidence  of  a  further 
injury  known  as  "flat  foot"  or  "broken  arch."— 
Lowery  v.  City  of  Spokane.  145  P.  181. 

S82f  (Wash.)  Momentary  diversion  of  a  pe- 
destrian's attention  is  not,  as  a  matter  of  law, 
contributory  negligence.— Kelly  v.  City  of  Spo- 
kane, 140  P.  57. 

{821  (Wash.)  Whether  a  cable  lying  in  the 
street  was  loose  when  plaintiff  endeavored  to 
step  over  it,  and  whether  the  city's  servant 
knew  or  should  have  known  that  plaintiff  was 

in  the  act  of  stepping  over  when  the  servant 
tightened  the  cable  and  threw  her,  Aeid  for  the 
^a^.— Sellers  v.  City  of  Bellingbam,  145  P. 

Zm.  FZSCAI.  MANAGEBCEHT.  FVB- 
LXO  DEBT.  SECURITIES,  AMD 
TAXATION. 

(A)  Power  to  Inear  Indebtttdneaa  «nd  Bix- 
pcndltares. 

1 864  (OkL)  A  contract  to  feed  city  prison- 
ers held  not  to  create  a  present  indebtedness, 
and  hence  not  repugnant  to  Const,  art.  10,  i  26, 
or  violative  of  Comp.  Iiaws  1909,  f  765.— Bogers 

v.  Oklahoma  City,  145  P.  357. 

(C)  BondR  HJid  Other  Seonrltlea*  »Hd  SlnlC'- 

I  9(1  (Wash.)  The  city  of  Seattle  may  issue 
bonds  for  bridge  construction  before  it  has  ac- 
quired the  land  necessary  for  the  bridge. — Ten- 
sent  V.  City  of  Seattle,  145  P.  83. 

S  950  (Okl.)  The  1  pi-r  cent,  interest  collected 
under  Act  April  17.  1908  (Laws  1907-08,  c.  10) 
in  excess  of  the  6  per  cent,  interest,  held  a  part 
of  tiie  separate  special  fund  provided  for  pay- 
ment oit  street  improvement  boods^— Oklahoma 
City  T.  JDuhme,  146  F.  408. 

XV.  AOTXOVB. 

e  1022  (CaLApp.)  Under  «  city  charter  (St. 
1S7&-76.  p.  193.  I  11),  held,  that  action  could 
nut  be  maintained  on  claim  against  city  before 
presentation  and  rejection  by  council,  but  was 
maintainable  when  brought  thereafter  within 
the  limitation.— Southern  Pac.  Co.  t.  City  of 
Santa  Cmi,  145  P.  736.  ■ 

MURDER. 

Baa  Homlctda.  If  2ST,  201 


NAMES. 

S  10  (Colo.App^  A  person  la  bound  by  a  am- 
tract  into  whldi  he  enters  under  an  aasnmed 
nama^WUta  t.  Hartman,  14S  P.  716. 

NAVIGABLE  WATERS. 

HX.  RIPARIAN    AWD  UTTOBAI. 

BIGHTS. 

S  44  (Or.)  In  the  absence  of  assertion  of  title 
by  the  govemment.  extension  of  land  of  an 
island  along  a  slougb  by  pumping  of  sand  there- 
in by  the  government  in  dredging  another  chan- 
nel Mid  to  accrue  to  the  shore  owners  aa  ascn- 
tion.— GiUiban  v.  Cieloha,  145  P.  lOOL 

NEGLIGENCE. 

See  Carriers,  {{  218-408;  Commerce,  |  8; 
Damages,  i  91 ;  Innluepen,  |  10 ;  Insane 
Persons,  I  SO;  Master  and  Servant  SI  101- 
293;  Municipal  Corporations,  §{  705.  706,  755- 
821 J  Physicians  and  Sorgeons,  i  18 ;  Pledges, 
IS  30,  36;  Railroads,  U  ^^-390;  Street 
Railroads,  1  114;  Waters  and  Water  Coors- 
e8,S260. 

I.  ACTS  OB  OMXS8IOK8  OOEITi'iTUT- 

INO  MEOLIOENGE. 

(B)  DanverOM     ialMitwiee«f  HoeUaorr* 

mnA  Other  l»«tniiiieBtalltleK. 

i  23  (Mont.)  An  owner  held  not  liable  for  in- 
jury to  a  child  from  dangerous  machinery,  un- 
less its  unusual  attractiveness  to  children  was 
known,  or  sbonld  have  been  known  to  him. — 
Nixon  V.  Montana,  W.  &  S.  Ry.  Oo.,  145  P.  8. 

A  railroad,  operating  through  an  nninoorpo- 
rated  village  a  train  consisting  of  two  cars 

S laced  behind  the  caboose,  does  not,  as  to  chil- 
ren,  maintain  an  attractive  nuieance. — Id. 
A  railroad  company  in  operating  trains  on  a 
track  which  it  permits  sdiool  ehudren  to  nae* 
does  not  invite  the  children  to  board  the  trains. 
—Id. 

(C)  Condition  nnd  C«e  of  Land,  Bnlldftnva, 

and  Other  Strnctnrcs. 

i  32  (Wash.)  Where  defendant's  servant, 
dropped  the  skip  of  a  derrick  on  deceased,  who 
was  on  defendant's  premises  after  refusal  of 
employment,  held  that  defendant  was  not  liable. 
— Kroeger  v.  Grays  Harbor  Const.  Co.,  14fi  P. 
63. 

{  33  (Mont)  At  common  law  landowners  are 
required,  as  respects  a  trespasser,  merely  to  re- 
frain from  any  intentional  or  wanton  acts  oc- 
casioning injury  to  him. — McLaughlin  v.  Bard- 
sen,  145  P.  954. 

Wantonness  of  landowners  causing  injury  to 
a  trespasser,  rendering  them  liable,  may  be 
shown  by  acta  of  omission,  where  the  facte 
disclose  a  reckless  disregard  of  the  Uvea  or 
safety  of  others. — Id. 

As  to  whether  there  is  waatonoess,  making 
a  landowner  liable  for  injury  to  a  trespasser, 
every  case  depends  on  Its  own  peculiar  facta 
and  circumstances.— Id. 

8  39  (Kan.)  An  unguarded  canal  flowing 
through  a  city  held  not  an  attractive  nutaanoe 
rendering  the  compan:^  owning  the  same  liable 
for  the  death  of  a  child  nnder  the  doctrine  of 
the  turntable  cases.— Swnerfleld  t.  I«nd  ft  Pow- 
er Ca,  146  P.  808. 

1 54  (Mont)  As  respects  liability  for  injury 
to  a  trespasser,  persons  in  possession  at  tha 
place  of  injury,  and  there  having  an  easement, 
are  to  be  treated  as  the  landowner!.— HcLaogb- 
lin  T.  Bardsen,  145  P.  064. 

n.  PBOXnCATE  OAUSB  OF  mjUBT. 

158  (OkL)  "Proximate  cause"  deSned.— Mis- 
souri, O.  &  G.  Ry.  Co.  V.  Miller.  145  P.  367. 

{63  (Waah.)  If  rain  caused  part  of  the  in- 
jury for  whlcli  defendant  was  soed,  it  was  not 
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liable  for  such  part  of  tbe  damaie.— Badbarn 
T.  Fir  Tree  Lumber  Co.,  145  P.  632. 

m.  OOVTRIBirrORT  neglioenoe. 

(A)  Pervona  iBjnred  In  Ocneral. 

167  (Wash.)  A  Uceosee  on  the  property  of  a 
construction  company,  held  guilty  of  nesugence 
in  remainiDg  on  tracks  where  rock  was  being 
loaded  from  cars  iato  bcowi  without  keeping  a 
lookout  for  his  aafety.— Ero^w  t.  Grays  Har- 
bor Const  Co.,  146  P.  63. 

S  82  (Or.)  Contribntorr  negligence  of  the 
I^aintiff  which  will  defeat  a  recovery  for  pei^ 
sonal  Injorles  mast  be  a  proximate  cauM  tfaer*' 
oC— Bveiart  v.  Fischer,  145  P.  33. 

ZV.  AOTZOHS. 

(A)  RlKht  of  A«tloB,  Putlaa,  PMltaalAAvy 
ProcMdlMcs,  and  Pleadtav* 

I  1 1 1  (Uont.)  A  complaint  for  the  death  of 
a  child  while  boarding  a  moving  train  held  not 
to  state  a  cause  of  action  on  the  theory  of  an 
implied  invitation  to  children  to  board  moving 
trains.— Nixon  v.  Montana,  W.  &       Ry.  Co., 

145  P.  a 

S  1 19  (Kan.)  Plaintiff  may  show  injury  from 
defendant's  want  of  care  set  out  in  the  petition 
concurring  with  a  condition  not  therein  referred 
to,  where  he  does  not  rely  on  aocfa  condition  as 
constitntlng  ii«dlKence.— Bappenfleld  t.  Natimk- 
al  Zinc  Co..  146  P.  862. 

(B)  Bvldenoe. 

1 121  (Wash.)  There  is  no  presumption  in 
negligence,  but  It  must  be  proved.— Kroeger  ▼. 
(irays  Harbor  Const  Co.,  145  P.  63. 

i  134  (Mont.)  Evidence  held  to  make  a  prima 
facie  showing  of  wantonness  of  landowners, 
making  them  liable  for  injury  to  a  trespasser, 
in  excavating  and  leaving  nngoarded  a  trench 
across  a  beaten  path  used  by  the  public  over 
unindosed  lands.- McLaughlin  t.  BBTdaen,  146 
P.  954. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

See  Criminal  Law,  H  939-968;  Mew  Trial,  i 
102. 

NEW  TRIAL 

See  Appeal  and  Brror,  S8  2f>4,  800.  150.  754, 
837,  854,  877;  Criminal  Law,  H  9^968, 
103^.  11{{6;  Divorce,  M  151.  186. 

X.  NATURE  AKD  SCOPE  OF  REMEDY. 

{  I  (Okl.)  The  inherent  power  to  grant  a  nen 
trial  at  the  same  term  for  prejudicial  error  will 
not  be  deemed  taken  away  by  statute  unless  in- 
tent to  do  BO  is  clear.— Todd  v.  Orr,  145  P.  393. 

1 2  (Okl.)  A  motion  for  a  new  trial  Is  uiiau> 
thor!»>d  in  a  case  tried  on  an  agreed  statemmt 
eliminating  all  questions  of  fact— Dunlap  t.  O. 
T.  Herring  Lumber  Co.,  146  P.  874. 

n.  GROUNDS. 

(€J)  Rnllnar*  and  KMstrnotlOHs  mt  Trial. 

139  (Wash.)  Tbe  trial  Judge  can  grant  « 
new  trial  for  error  in  the  instructions,  though 
be  Is  of  the  opinion  that  the  verdict  was  just.— 
Nordeen  Iron  Works  v.  Bncker,  146  P.  210. 

1 4 1  (Wash.)  On  a  motion  for  new  trial,  prej- 
udice will  be  presumed  from  erroneous  Instruc- 
tion upon  material  Questions,  unless  the  con- 
trary clearly  appears.— Nordeen  Inm  Works  v. 
Backer,  145  P.  219. 

(D)  DI»4«aliflcatlon  or  Hlaeoadmet  ot  •> 

149  (Nev.)  Hiat  the  attorney  for  the  success- 
party  dined  at  tbe  same  table  with  a  juror 


in  a  hotel  does  wA  alone  jnst^  tbe  settlni 
aside  of  the  verdict.- Knock  t.  Xonopah  ft  G. 

R.  Co.,  145  P.  939. 

(SS>  IrrearnlarKlea  or  Defeats  In  Verdic* 
or  FlndluBS. 

}  56  (Or.)  Where  under  the  pleadings  the  ver- 
dict was  erroneous,  the  court's  duty  was  to  di- 
rect the  jury  to  retire  and  correct  it,  as  pro- 
vided by  L.  O.  L.  S  150.  instead  of  granting  a 
new  triaL— Frederidc  &  Nelson  t.  Bard,  145  P. 
669. 

1 80  (Kan.)  Special  findings  in  a  braknman's 
action  for  injuries,  held  not  so  inconsistent 
with  each  other  or  the  general  verdict  as  to  re- 
quire a  new  triaL— Martin  t.  Atchison,  T.  &  8. 
F.  By,  Co,  145  P.  849. 

(F)  Verdi et  or  plndlnsr*  Oontrarr  to  Lav* 
or  ESvldenee. 

1 70  (Wyo.)  Under  Comp.  St.  1910,  <  4001, 
the  trial  court,  concluding  that  the  evidence 
is  insufficient,  is  required  to  set  verdict  aside. — 
Kester  v.  Wagner,  145  P.  74& 

8  72  (Kan.)  A  new  trial  should  be  granted 
though  the  evidence  is  conflicting,  where  the 
verdict  is  clearly  acainat  the  weight  of  tbe  evi- 
dence.—lugalls  V.  Smith,  145  P.  846. 

(H)  Ncwlr  Discovered  Bvldenee. 

S  102  (N.H.)  A  new  trial  sought  for  newly 
discovered  evidence  should  be  denied,  where  a 
movant  knew  of  sndi  evidence  and  made  no 
attempt  to  procure  same  or  take  the  deposltioB 
tii  the  absent  witiies8,r-8aDdell  t.  Nonnent,  145 
P.  259. 

ra.  FBOOBBDProS  TO  PROCURE 
NEW  TRIAIk 

SIIO  (Or.)  A  court,  having  rendered  Judg- 
ment on  an  erroneous  verdict,  had  Jurisdictioii 
to  set  it  aside  and  grant  a  new  trial  on  Its  own 
motion.— Frederick  &  Nelson  r.  Bard,  1^  P. 
669. 

1 1 19  (Ariz.)  Under  Civ.  Code  1901,  par.  1478, 
•  motion  filed  out  of  time  may  be  stricken  or 

overruled.— Daggs  v.  Howard  Sheep  Co.,  145  P. 
140. 

I  124  (Ariz.)  Under  Civ.  Code  1901,  par.  1473, 
tbe  court  may  not  pass  on  an  oral  motion  in 
anticipation  that  a  written  one  will  be  filed. — 
Daggs  V.  Howard  Sheep  Co.,  145  P.  140. 

S  1 25  (Kan.)  It  Is  sufficient  to  set  forth  tbe 
grounds  for  new  trial  in  the  language  of  Gen. 
St.  1900.  I  5699  (Code  Civ.  Froc.  |  305).- 
Spadra-ClarksvUle  Ckial  Co.  v.  Kansas  Zinc 
Co.,  145  P.  571. 

<  130  (Kan.)  Whne  a  motlm  for  hew  trial 
recites  "erroneous  rulings"  as  one  of  ita 
grounds,  appellant  can  have  a  review  of  any 
ruling  respecting  the  admisaion  of  evidence. — 
Spadra-CIarksviue  Coal  Ga  v.  Kansas  Zinc  Co~ 
1«  P.  671. 

1 140  (Cal.)  Where  affidavits  on  a  motion  for 
new  trial  because  of  a  juror's  false  statements 
on.  his  examination  upon  the  voir  dire  did  not 
abaw  that  movant  and  Its  oounsel  were  Ignorant 
of  the  facts  complained  of  until  tbe  verdict.  It 
was  error  to  grant  a  new  trial.— Sherwin  v. 
Southern  Pac.  Co.,  145  P.  92. 

I  150  (N.M.)  A  party  seeking  to  justify  a  faU- 
ure  to  take  a  nonrerident  witness'  deposition 
must  show  that  no  power  ezlated  in  the  atate 
where  the  witness  resided  to  compel  blm  to  at- 
tend and  give  his  testimonT.— Sandell  t.  Mot- 
ment,  145  P.  250. 

1 1 57  (Mont)  While  a  judge  who  did  not  pre- 
side can  only  review  the  evidence  from  the  dead 
record,  be  may,  in  hearing  a  motion  for  new 
trial,  dtsTMard  evidence  appearing  unworthy 
of  belief.— In  re  Williams'  Will,  1&  P.  957. 

1  159  (Okl.)  A  motion  under  Bev.  Laws  1910, 
S  5033,  for  new  trial  for  misconduct  of  tin 
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prevailing  party,  on  conflicting  evidence  Is  ad- 
dresaed  to  the  trial  ooart's  discretion.— Ratcliff 
V.  Sharrock,  145  P.  802. 

I  163  (Mont.)  An  order  denying  new  trial 
made  by  a  judge  who  did  not  preaide  at  the 
original  trial  is  special  Id  so  far  a>  it  contained 
a  recital  that  teatimony  offered  by  the  preTailing 
^jT^wu  rejected.— In  re  Willianu'  Will,  146 

NONRESIOENCE. 

See  Ternie,  f  22. 

NOTES. 

See  BUls  ud  Notes. 

NOTICE. 

See  Appeal  and  Error,  if  348,  411.  417,  605, 
56S;  Bills  and  Notes,  fiS  369,  538;  Carriers, 
I  218;  CorporatlonB,  |  429;  Estoppel,  8  54; 
Exceptions,  Bill  of,  |  41;  Execation,  5S  115, 
137;  Guaranty,  8  45;  Insnrance,  H  548,  660; 
Judgment,  S  276;  Municipat  Corporations.  § 
812;  Taxation.  IS  615,  760,  810  •.  Vendor 
and  Purchaser,  H  229,  232,  233,  244. 

NOVATION. 

1 10  (Gal.)  The  dnty  of  a  nibatltated  |Mrty 
to  a  contract  defined.— BeiAwith  t.  ShddMi.  1^ 
P.  97. 


NUISANCE. 


See  High 
X  165;  N 


S  163 :  Landlnd  and  Tenant, 
lence,  f  89. 


I.    PBIVATE  HUISAlfCES. 

(A)  IVRtnre  of  Iniary.  and  LiHbiUtr  There- 
for. 

ly'  14is^p''!»66''^'"™'* '  ^' 

n.  PUBUO  innsANCEs. 

(B>  Klvtata  and  Kemedlea  of  Private  Per- 

■OMS. 

I  72  (Or.)  Wbere  the  creation  or  maintenance 
of  a  public  nuinance  would  especially  injure  a 
private  person  ia  a  maoner  distinct  from  that 
suffered  by  the  public,  he  may  ane  to  enjoin  its 
continuance.— Dnester  t.  Alvln,  146  P.  000; 

(0>  Abatement  and  Ia|«mefloa. 

1 81  (Wash.)  Where  prostitution  is  being  car- 
ried  <m  in  a  hotel  with  the  knowledge  of  the 
tenants,  the  nuiaance  may  be  abated  under 
Laws  1913,  p.  391,  M  1,  2,  though  the  owner  of 
the  building  had  do  knowledge  of  the  existence 
of  ^oatitnHon.— State  v.  Nichols,  146  P.  986. 

OBJECTIONS. 

Sm  Ociminal  Law,  ||  60S,  1063-1013;  Plead- 
ing,  II  406-428. 

OFFICERS. 

See  Banks  and  Banking,  1  17;  Certiorari,  fif 
UO,  OS ;  Counties,  B  67 ;  DUtrict  and  Prose- 
cuting Attorneys ;  Elections,  {  273 ;  Embez- 
zlement;  Evidence,  {  48;   Judges;  Munld- 

KlI  Corporations,  S8  126,  746;   Registers  of 
ecda,  I  7 ;  Sheriffs  and  Constables ;  States, 
I  (?8. 

nx.  Kcoarst  powBB>t  pptibs.  akd 
xjabujtiss. 

{  100  (Okl.)  Under  Const  art.  28,  8  10  (Wil- 
liams', §  359),  a  register  of  deeds,  elected  in  1907, 
was  entitl(!d  to  compcnaation  under  Laws  1897, 
C-.  15,  i  17,  throiigbont  his  terra,  ootwithitaQd- 
tne  Act  of  March  19.  1910  (Laws  1910,  c.  09, 
1  3).— Privctt  V.  Buaid  of  Com'n  of  Grant 
County,  146  P.  888. 


OPENING. 

See  Judgment,  H  188-162,  343-899. 

OPINION  EVIDENCE. 

See  Griminid  Law.  H  448-4SS;  Mdencv,  i| 
4S1-S66b 

ORDERS. 

See  Appeal  and  Error. 

ORDINANCES. 

See  HuDldpd  Corporations,  H  106-12:^ 
656—706. 

PARDON. 

See  Attorney  and  CUrat,  |  39. 

1 9  (Mont)  A  parole  does  not  Tacate  the  oon- 
viction.  but  ia  a  mere  readsBicni  of  confiDMMnt 
until  tbe  end  of  the  term  or  until  an  nneondi- 
tional  pardon  is  granted  or  the  offender  is  re> 
turned  to  prtaon.-~In  re  Sutton,  146  P.  6. 

1 14  fMont.)  Const,  art.  7,  |  9,  and  Rev. 
Codes,  8  9556,  authorise  the  Governor  to  impose 
conditions  on  granting  of  a  pardon,  so  long  aa 
tbc^  are  not  IllwaL  inunotnl,  or  impoenble.— In 
re  Sutton.  146  P.  6. 

PARENT  AND  CHILD. 

See  Adoption;  Appeal  and  Error,  }  141;  Bas- 
tards -  Criminal  Law,  (S  452,  670;  Guardian 
and  Ward;  Infanta;  Insane  Persona.  |  80. 

PARKS. 

See  Municipal  Cwporat^na,  f  721* 

PAROLE 

See  Pardon,  8  9. 

PAROL  EVIDENCE 

See  Bvidence,  ff  167,  397-169^ 

PARTIES. 

See  Action,  8  60;  Appeal  and  Error,  || 
336;  Banks  and  Banking.  |  17;  Bins 
Motes,  8  459;  Contracts,  8  187;  Dismissal 
and  Nonsuit,  8  66 ;  Eminent  Domain,  I  177 ; 
Infanta,  8  74;  Principal  and  Agent,  i_146: 
Beplevin,  |  22;  StipulatloDs,  |  17;  Watera 
and  Water  Ooniaes.  f  247. 

m.  MEW  PARTIES  AND  GKAEGE  OF 
VABTIEB. 

140  (Cal.)  ^e  'Hntereat"  mentioned  In  Code 
Civ.  Proc.  f  387,  providing  that  at  any  time  be- 
fore trial  any  person  who  has  an  interest  in  the 
matter  in  litigation  may  intervene,  must  be  of 
such  a  direct  ai^  immediate  character  tlut 
the  intervener  will  either  gain  or  lose  by  the 
direct  legal  operation  and  effect  of  the  judg- 
ment.—Elliott  V.  Superior  Court  «t  Ban  Bernar- 
dino County,  145  P.  101. 

846  (Cal.)  ITnder  Code  Gtr,  Proe.  8  a 
petition  for  leave  to  sell  property  noder  a  deed 
of  trust.  In  an  action  agaust  a  corporation,  in 
which  a  receiver  was  appointed,  held  not  to 
make  petitioner  an  intervener.— EUlott  Su- 
perior Court  of  San  Bernardino  County,  Itf  P. 
101. 

V.  DETECTS.  OBJEOTIOnS.  AED 
AMENDMEET. 

1 75  (Or.)  A  defect  of  parties  in  the  com- 
plaint, unless  objected  to  by  demurrer,  is  walv- 
edi-Burggraf  v.  Brocba.  146  P.  639. 

S  88  (Wyo.)  In  an  action  1^  two  persona  for 
money  found  by  them  and  paid  over  to  defend- 
ant ander  threats  of  criminal  prosecution,  evi- 
dence held  to  raise  the  question  of  whether, 
plaintiffa.  bad  pzqved  a  jDuit  mrneMbip  aaaen- 


Digitized  by 


Google 


1229 


INDEX-DIOEST 


tial  to  ft  MCvrtTj.—Tvflor  t.  StoAwell,  145  F. 
743. 

S  BO  (Or.)  Miajoinder  of  defendants  is  »ot  fa- 
^to  conqtlaint— BorKsnf      Biocba,  145  P. 

PARTNERSHIP. 

I.  THE  HBIiAnOH. 
(A)  Creation  »■<  Re««lslt«a. 

{5  (Waab.)  PartneiBhlp  ia  tormod  hjr  ajEree* 
ment  to  place  money,  effects,  labor,  and  Bklfi,  or 
•ome  or  all  of  them,  in  a  lawfnl  bosineee  and 
divide  the  profits  and  beaz  tlie  losses  in  certain 
I^portioiisr-Nlcbolson  t.  KSOauf,  140  P.  189. 

(O)  Bvidenoc. 

1 08  (Wash.)  It  is  not  essential  to  eiUblish 
a  partMrshlp  that  it  be  proven  by  direct  eri- 
dence,  but  its  existence  may  be  implied  from 
drcumstances.— Nicholson  v.  Kilbury,  14S  P. 
189. 

Evidence  Aeld  to  eatoblish  the  existence  of  a 
partnership  between  complainant  and  defend- 
ant's inte8tate.-~Id. 

m.  MTTTTTAIi  BlGHTl,  DUTIES.  AMII 
UABIUTIES  OF  PABTNEBg. 
(A)  Firm  Property  and  BuBlne«s. 

I '87  (Or.)  Where  a  partner  makes  a  miotake 
in  the  payment  of  an  ocooont,  the  loss  la  tliat 
of  the  firm.— Tiitotaon  t.  liquet,  145  P.  268. 

yn.  DissomnoH.  sbttxiEbkext. 

AHD  ACOOVXTINa. 
(B)  RlBlitB,  Powers,  «■«  UaMtltles  after 
IHsMlatlan. 

S  285  (Utah)  After  disaolutioD,  the  remaining 

Sartner  is  not  entitled  to  renew  partnership  ob- 
Kationa  irhich  he  paid,  so  as  to  revive  a  deed 
of  trust  given  by  the  outgoing  partner  to  secure 
tbem.— Commercial  Nat  Bank  of  Salt  Lake 
City  v.  Brinton,  145  P.  42. 

S  296  (Utah)  In  an  action  on  a  note  and  deed 
of  trust  securing  a  partnersbip  debt,  evidence 
held  to  show  the  dissolution  of  the  partnersbip 
before  the  obligations  matured. — Commercial 
NaL  Bank  of  Salt  Lake  aty  v.  Brinton,  146  P. 
42. 

<D)  Actions  for  Dlseolntlon  and  Aeoonnt- 
ln«. 

$336  (Or.)  Under  the  evidence.  Aeld,  that 
plaintiff  was  not  chargeable  with  one-half  the 
value  of  a  pile  driver.— Tiilotson  v.  Faoaet,  145 

P.  26a 

PASSENGERS. 

See  Carriers,  H  263-40a 

PAYMENT, 

Bee  Umit^oB  of  Actions.  H  ISa-lSO:  Mort- 
gages, K  298,  460;  Sales,  I  t&lt  Snbmcar 
tion;  Tender. 

n.  APPLICATION. 

1 47  (Kan.)  Where  a  bank  paid  a  judgment 
for  money  wlifch  it  knowingly  permitted  a  de- 
faulting lodge  officer  to  pay  it  on  an  individual 
debt,  after  tbe  defaulter's  administratrix  had 
paid  26  per  cent  of  the  entire  defalcation,  held, 
that  the  bank  could  not  recover  26  per  cent,  of 
its  payment  from  the  creditor.— Linscott  State 
Bank  v.  KideUty  A  Deposit  Co.  of  Maryhind, 
146  P.  868. 

IV.  FLEASINO.  EVIDENCE.  TBIAZi, 
AND  REVIEW. 

1 73  (Okl.)  Possession  of  a  note  after  matnrl- 
ty  is  ordinarily  prima  facie  evidence  of  pay^ 
ment.— Oauik  v.  Carlson,  146  P.  336. 

1 73  (Wyo.)  Kvidence  Add  not  to  show  non- 
payment by  one  of  several  pnrchasers  of  his 


share  of  a  parent  due  for  land.— Francis  v. 
Brown.  145  P.  7B0. 

{77  (Okl.)  An  instmcticai  tiiat  possession  of 
a  note  afttf  naturl^  was  prima  fads  «vi- 
dence  of  payment  held  insufficient,  where  tbe 
main  ooatrovezsr  was  whether  Uie  note  was 
fraudulently  obtainad.F-Oaiilh  t.  Oarison,  145 
P.  835. 

SaOOVBBT  or  rATMEllTS. 

1 87  (OkL)  Where  the  mortgagee,  after  the 
mortgagor's  default,  has  secared  the  payment  of 
a  bonas  before  releasing  the  morti^ge  lien,  the 
mortgagor  may  recover  the  amoimt  thereof.— 
Union  Gent  Life  Ins.  Go^  t.  Brwln,  146  P. 
J125. 

PENALTIES. 

See  Master  anS  Bsrvantt  |  68;  Warn  and  Blln- 
ezals.  I  92. 

PERJURY, 

See  Stipttl^ionB,  S  14, 

I.  OFFEH8E8  AND  BESPONnBIUTT 

TBEREFOa. 

IS  (WaA.)  Rem.  &  BaL  Code.  {  235S.  pon- 
Isntng  perjury  in  the  second  degree,  applies  to 
false  swearing  in  investigationB  held  under  war- 
rant of  the  Legislature,  and  the  elements  of  the 
offense  are  not  Included  within  section  2351, 
punishing  perjury  in  Judicial  proceedings. — 
State  V.  WUson,  145  P.  465. 

I  6  (Wash.)  Bern.  &  Bal.  Code,  |  2361,  pun- 
ishing perjury  In  tbe  first  degree,  applies  in  all 
cases  where  the  alleged  false  oath  u  taken  and 
testimony  is  given  in  a  judicial  pvooeeding.— 
State  V.  Wilson,  145  P.  456. 

g  1 1  (Wash.)  Rem.  &  Bal.  Code,  I  2362,  does 
not  provide  that  false  material  testimony  Is 
perJuiT  in  the  first  degree  under  section  ^61, 
an^  if  not  material,  perjury  in  the  eecond  de- 
gree under  section  28S3.— SUte  v.  Wilson,  145 
P.  460. 

a.  PBOSECUTION  AMD  PUNXaHUENT. 

i  37  (Wash.)  An  instruction  on  a  trial  for 
perjnn  AeM  to  submit  the  Issue  of  reasonable 
grouna  of  accused  for  believine  bis  testimony 
to  be  true,  or  fontetfalness  on  his  part  and 
lack  of  Intent  to  wilUnlb  tmOtf  falselyr- 
State  T.  Wilson.  145  P.  46K. 

PERSONAL  INJURIES. 

See  Carriers,  SS  263-406 ;  Damages.  S  132 ; 
Infants,  i  74;  Master  and  Servant.  89  101- 
293:  Municiwl  Corporations,  H  755-821; 
Negligence;  Railroads,  H  824-^;  Street 
RallrSads,  1 114. 

PETITION. 

See  ElectlonB,  I  288;  Uandamna,  f  154. 

PHOTOGRAPHS. 

See  Appeal  and  Error,  {  1066;  Bvide&oe,  1  SBH, 

PHYSICIANS  AND  SURGEONS. 

See  Evldttice,  f  056;  Statutes,  {  114. 

I  16  (Wash.)  For  malpractice  in  ti:eating  an 
injury  a  surgeon  Is  liable  only  for  results  from 
bis  negligence,  and  not  for  those  from  the  orig- 
inal injury.— Cranfotd  v.  O'Shea,  l-lo  I'.  f>71). 

A  verdict  of  $7,385  for  malpractice  in  not  sea- 
sonably setting  a  fracture  of  a  femur  held  ex- 
cessive to  the  extent  of  $2,000.— Id. 

PLEADING. 

See  Abatement  and  Revival,  $  86;  Action,  { 
46;  Appeal  and  Error,  Sg  103,  194,  644,  8H9. 
1030:   Bail,  I  8»;   Billa  and  Notes,  g  489; 
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Carrieni,  {  227;  Corporations,  S  616;  Dam- 
ages. 8  141;  Equity,  i  65;  Elstoppel,  S  68; 
Exchange  of  Property,  |  8;  Indictmoit  and 
iDformation J  Inaarance,  J|  631,  645;  In- 
tonating Ligaora,  S  21o;  Judges,  I  56; 
JnaticeB  of  the  Peace,  }  96;  Landlord  and 
Tenant,  {  230;  Limitation  of  Actions.  {  183: 
Mandamaa,  |  154 '  Master  and  Servant,  { 
264;  Mechanics'  Liena,  5  272;  Municipal 
Corporations,  f  706;  Negligence,  »  111,  119; 
Prohibition,  g  25;  Replevin,  g  69;  Sales, 
i  354:  Speci6c  Performance,  g  114;  Taxa- 
tion, fifi  4S3,  493:  Trial,  «_250-253;  Vendor 
and  ParchaBer.  |  814;  Waters  and  Water 
.  Courses,  H  162,  203. 

I.  FOBM  AXTt  AUJIGATIOWS  IN 
GENERA  I<. 

g8  <C6Io.>  The-  complaint  barren  ot  tacts 
sbovring  that  defendant  water  officials,  in  mak- 
ing an  order  as  to  distribution  of  water,  are 
acting  contrary  to  law,  is  not  aided  by  the 
statement,  a  mere  legal'  conclusion,  that  they 
are  so  acting —ComBtock  v.  Larimer  &  Weld 
Reservoir  Co,  145  P.  700;  South  Platte  Ditch 
Co.  v.  Same,  Id.  707. 

g  8  (Or.)  In  action  by  corporation  on  notes, 
defended  on  ground  that  it  had  failed  to  make 
reports  and  pay  licenses,  reply  allegiiu  that  the 
corporation  had  dissolved,  as  allowed  by  stat- 
oteT  but  not  alleging  necessary  steps  required 
by  L.  O.  L.  {  6701,  as  amended  by  Laws  1913, 
p,  465,  held  only  a  conclusion  of  law.— Kla- 
math Lumber  Co.  v.  Bamber,  146  P.  660. 

1 34  (CaLApp.)  Where  a  complaint  for  a  spe- 
cific performance  allied  that  the  vendor  duly 
waived  certain  requirements  of  the  contract,  it 
will  be  presumed  on  demurrer  that  the  waiver 
was  in  writing,  if  writing  was  necewary.— 
Minaker  v.  Sunset  Building  &  Real  Estate  Co., 

145  P.  542. 

n.  DECUiRATION,  COMPI^AIKT,  FE- 
TITTON,  OR  STATEMEITT. 

. }  53  (Utah)  Under  code  pleading  only  one 
cause  of  action  can  arise  oat  of  a  promise  or 
imposed  duty,  though  the  pleader  states  the 
facts  in  different  ways.— Williams  v.  Nelson, 

146  P.  89. 

IXL  PI.EA  OR  ANSWER.  OROSS-OOM- 
PLAINT,  AND  AFFIDAVIT 
OF  DEFENSE. 

(A)  DefeBsea  In  Om^wml. 

1 85  (CaLApp.)  Under  Code  Civ.  Proc,  U  472, 
4'^,  the  court  in  its  discretion  may  impose 
terms  as  a  condition  of  answering  after  the 
statutory  time.— Hayes  v.  Butler,  146  P.  553. 

The  inhibition  in  Code  Civ.  Proc.  g  129,  as 
amended  by  St.  1913,  p.  90,  does  not  include 
an  answer  filed  by  leave  of  conrt  after  expira- 
tion of  time  fixed  by  law,  pursuant  to  an  order 
made  in  the  exercise  of  discretion  conferred 
by  sections  472,  473.— Id. 

An  order  granting  a  right  to  answer  on  terms 
after  time  tor  answer  has  expired  mast  be  con- 
sidered in  ita  entirety,  and,  without  complying 
with  the  terms,  it  is  an  order  denying  the  right. 
-Id. 

g85  (Idaho)  That  defendant  undertook  to  re- 
move the  cause  to  the  federal  court,  and  it  was 
thereafter  remanded,  held  not  to  extend  the  time 
fixed  by  Rev.  Codes,  |  4140,  within  which  to  ap- 
pear and  answer.— State  v.  American  Surety 
Co.  of  New  York,  145  P.  1097. 

g  93  (CaL)  A  legatee  contesting  a  claim  based 
on  a  note  signed  by  testator  may  present  in- 
(-onsistent  defenses  and  offer  evidence  in  sun- 
port  thereof.— In  re  IJellier's  Estate,  145  P. 
1008. 

g  93  (Kan.)  Where  defendant  claimed  title  by 

?urchaBe  and  also  claimed  right  to  possession 
rom  having  paid  incumbrances  placed  on  the 
property  by  plaintiff,  the  defenses  were  not  in- 
consistent.—New  T.  Smith,  14S  P.  8S0. 


TV.  RfiPUOATIOX  OR  REFI.T  AND 
SUBSEQUENT  PI.EADIN08. 

f  183  (Or.)  Allegations  in  a  reply  by  an  em- 
ploy€  that  the  employer  discharged  the  employ^ 
in  violation  of  his  promise  to  employ  him, 
forming  a  part  of  the  consideration  for  a  re- 
lease relied  on  by  the  employer,  held  contro- 
verted under  L.  O.  L.  f  96.— Vasaues  v.  Pettit. 
145  P,  1068. 

V.  DEMURRER  OR  EXCEPTION. 

1205  (Okl.)  Where  an  answer  sUted  tacts 
coDBtituting  a  defense  in  themselves,  the  sus- 
taining of  a  gmeral  demorrer  thereto  was  er- 
ror.—Gillum  T,  Anglin,  146  P.  1145. 

§214  (Kan.)  On  a  demurrer  to  an  answer 
which  is  carried  bach  to  the  petition,  the  plain- 
tiff vTill  not  be  deemed  to  have  admitted  allega- 
tions in  the  answer  inconsiMent  with  and  con- 
tradictory to  those  included  in  the  petition. — 
Mamey  v.  Joseph,  145  P.  822. 

?2I6  (Mont.)  The  court  on  general  demurrer 
must  consider  the  entire  complaint  and  deter- 
mine whether  its  sufficiency  can  be  asserted  on 
any  theory.— Nixon  v.  Montana,  W.  &  S.  Bj. 
Co.,  145  P.  S. 

§217  (Kan.)  A  demurrer  to  an  answer  may 
be  carried  back  to  a  petition,  ^ough  a  previous 
demurrer  to  the  petition  has  been  overruled. — 
Mamey  T.  Joseph,  14fi  P.  822. 

VX  AMENDED  AND  8UPPXX1CENTAJL 
PI.EADINOfl  AMD  REPI.EADER. 

1236  (Colo.)  The  refusal  of  the  trial  court 
to  permit  plaintiff  to  amend  his  complaint  for 
a  rescission  of  the  contract  by  adding  fraud 
as  farther  ground  for  rescission  held  not  an 
abuse  of  discredoD.— Cheney  t.  Bierkamp,  145 
P.  691. 

8  237  (Cal.)  Under  Code  CIt.  Proc  |-469,  al- 
lowing amendments  to  cure  variances,  and  St. 
1911,  p.  796,  I  1,  declaring  negligence  of  a  fel- 
low servant  no  defense,  amendment  of  com- 
plaint alleging  unsafe  place  for  work,  by  add- 
ing allegation  of  negligence  of  a  fellow  servant. 
held  proper.— Scott  V.  McPherson,  145  P.  529. 

§  239  (Cal.)  After  trial  amendment  changing 
the  ground  of  negligence  in  a  servant's  action 
for  injury,  master  Held  entitled  to  ,time  reason- 
ably necessary  to  obtain  evidence' material  to 
the  new  issue.— Scott  v.  McPherson,  145  P.  529. 

S  258  (Nev.)  Refusal  to  allow  a  railroad  com- 
pany, when  sued  for  a  breach  of  contract  for 
an  interstate  special  train,  to  amend  its  an- 
swer by  setting  up  its  failure  to  comply  with 
Interstate  Commerce  Act.  hidd  raoper. — Bur- 
nts  V.  Nevada-Califcxnia-Qregon  By-  145  F. 
926. 

S  269  (Colo.App.)  Refusal  to  allow  a  trial 
amendment  to  the  replication  is  not  error, 
where  plaintiff  was  estopped  to  rely  on  the 
subject-matter  of  the  amendment. — New  Eng- 
land Electric  Co.  v.  Shook,  145  P.  1002. 

XL  KOnONS. 

S  345  (Idaho)  Where  the  complaint  In  a  suit 
to  quiet  title  and  for  possession  was  not  demur- 
rable, and  deteudants'  pleadings  stated  do  de- 
fense, judgment  was  properly  entered  for  plain- 
tiff OQ  the  pleadings.— Rischar  v.  Shields.  145 
P.  294. 

1 367  (Or.)  Where    on    defendant's  motion 

{ilaintiff  filed  an  itemized  statement,  defendant, 
f  deeming  the  statement  insufficient,  should 
move  to  make  it  more  definite  and  certain. — 
Hayden  v.  Hity  of  Astoria.  145  P.  1072. 

Where  defendant  acquiesced  In  plaintifTs 
itemized  statement,  a  eubHe(iuent  motion  to 
make  the  complaint  more  definite  and  certain, 
which  Deceeitated  changing  the  nature  of  the 
action,  was  inconsistent.- Id. 

f369  (Ken.)  A  requirement  tiiat  defendant 
tn  ejectment  should  elect  between  two  drfsnsaa 
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which  were  not  Inconoisteiit  Xeld  erioneoos.— 
New  ▼.  Smith,  146  P.  880. 

Where  defendant  Id  ejectment  was  required 
over  his  objection  to  elect  between  two  defens- 
es,  he  was  not  boand  at  a  aahMqaent  trial  hj 
such  election. — Id. 

8  369  (Utah)  Where  plaintiff  itates  one  cause 
o(  action  In  different  ways,  it  is  error  to  require 
him  to  elect  on  wUdi  he  will  tely.— WUllaiu  t. 
Nelson,  146  P.  89; 

XU.  ISSUES.  PROOF.  AKD  VABIAHOB. 

1376  (Kan.)  A  verified  general  denial  will 
not  raise  the  iasue  of  executioQ  oi  a  written 
inatrument,  where  in  the  same  answer  tiiere  is 
an  admission  of  the  execution.— Dieball  r.  Wil- 
hite,  146  P.  854. 

Xm.  SEFEOTS   AND  OBJECTIONS, 
WAIVER.  AND  AIDER  BY  VER- 
DICT OR  JUDGHENT. 

S403  (Wyo.)  In  action  for  rent  based  on  a 
written  agreement  wherein  the  answer  pleaded 
the  contract  referred  to  therein,  held,  that  an; 
uncertainty  as  to  the  contract  referred  to  was 
thereby  made  certain.— Engen  t.  Olson,  145  P. 
758. 

1406  (Wash.)  Under  Rsm.  ft  Bal.  Code,  | 
2^  providing  that  the  objection  that  a  com- 
plaint does  not  state  a  cause  of  action  may  be 
taken  at  any  time,  such  objection  is  not.  waived 
by  the  filing  ot  an  answer. — Benjamin  v,  Ernst, 
146  P.  79. 

(409  (Okl.)  Failure   to   ^ead   astoppel  m 

waiver  may  be  waived  by  plaintiff  by  proceed- 
ing widioat  objection  as  though  such  defense 
had  been  pleaded— First  Bank  of  Teiola  v. 
Terrell,  145  P.  1140. 

1 428  (Okl.)  An  objection  to  any  e^dence  un- 
der a  petitjou  should  be  overruled,  where  the 
allegations  are  simply  incomplete,  or  qoucIu- 
rions,  and  there  is  no  total  failure  to  allege  some 
essential  matter.-^Abbntt  v.  Dingna,  146  P.  865. 

PLEDGES. 

See  Corporations,  |  12S;    Execution,  {  35; 
PrlndiMl  and  Surety,  1 147. 

f  30  (Idalio)  A  pledgee,  though  required  to  ex- 
ercise reasonable  diligence  to  secure  the  fruits 
of  tiie  collateral,  is  not  held  to  extraordinary  dili- 
gence.—Exchange  State  Bank  v.  Taber,  145  P. 
1090. 

Where  a  pledgor  and  pledgee  jointly  agree  on 
a  person  to  collect  collnteral  notes,  neither  can 
dkarge  the  other  with  negligence  in  respect  to 
•ach  collection. — Id. 

536  (Idaho)  The  exclusion  of  evidence  to 
uc«  the  damages  for  negligence  in  handling 
notes  pledged  as  collateral  held  error.— Ex- 
change State  Bank  v.  Taber,  145  P.  1090; 

POLICY. 

See  Insurance.- 

POLITICAL  RIGHTS. 

See  Elections. 

POLLUTION. 

See  Waters  and  Water  Courses,  i  86L 

POSSESSION. 

See  Adverse  Possession;  Beplerin,  |  10. 

POST  OFFICE 

See  Criminal  Law,  S  1169. 


PRACTICE. 

For  pnctiee  in  particnlar  acttona  and  pioceed* 
inga,  see  the  various  specific  topics, 

PREJUDICE. 

See  ^ppeil  and  Bliror,  H  1O27-10T8;  Tvdgea, 

PRESCRIPTION. 

See  Adrarse  Possession ;  Highways,  {  8;  lim- 
itation of  AetiouB. 

PRESUMPTIONS. 

See  Appeal  and  Error,  if  907-034;  Criminal 
Law,  H  311«  U41,  1144;  Dridence,  |  6a 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Banks  and  Banklugf 
I  116;  Brokers;  Carriers,  fi  218;  Contract^ 
1187;  Corporations,  81 410-431,  665;  Frauds, 
Statute  ot  1 116;  Baflroada,  H  17,  26;  Ven- 
dor and  Pnrcltaa«r,  |  44. 

X.  THE  KBULTZOTX. 

(A)  OmativB  as*  BzliiteDc*. 

(21  (Cal.App.)  In  an-  action  on  a  contract 
executed  by  an  agent,  the  agent  was  competent 
to  testify  to  the  agency.— Blontgomery  v.  Dorn, 
145  P.  148. 

.  §23  (CaI.App.)  Evidence,  in  an  action  on  an 
Bguit's  contract  binding  his  principal  to  pay 
the  debt  of  another,  held  to  show  that  Us  prin- 
cipal was  a  certain  indivltiual,  and  not  a  com- 

Saiiy  of  which  such  individual  waa  a  member, 
tontgomery  t.  Dorn,  145  P.  148. 
{  23  (Nev.)  Agency  may  be  shown  by  circum- 
stances and  the  course  of  dealing. — Herring- 
HaU-Marvin  Safe  Co.  v.  BalUet,  145  P.  941. 

{24  (Nev.)  The  existence  or  nonexistence  of 
an  agency  is  a  aueatlon  of  fact  for  the  jury. — 
HertTng-HaU-Uarvin  Safe  Co.  t.  BalUtit,  145 
P.  941. 

II.  mmiAI.  RIGHTS.  DTTTIE8,  ANB 
UABHilTIES. 
(B)  CoBpena«tlOB  «»d  Lie*  of  A««at. 

181  (Caljipp.)  Exclusive  agency  to  sell  with- 
in a  given  county  held  not  to  entitle  the  agent 
to  commission  on  a  sale  made  by  tiie  manu- 
facturer outside  such  county  to  a  reddent  there- 
of.—Pany  T.  American  Mdtort  California  Co., 
145  P.  165. 

187  (CaLApp.)  B^Kclnsive  agency  contract 
held  not  to  entitle  the  agent  to  a  commission 
on  an  automobile  sold  after  ^mlnatton  of  the 
agency.— Parry  t.  American  Motors  California 
(%,  145  P.  165. 

That  an  agent's  sale  had  caused  the  buyer 
to  become  acquainted  with  his  principal  did  not 
entitie  him  to  a  commission  on  a  sale  made  to 
the  purdiaeef's  father,  after  termination  of  his 
exclusive  agency  contract — Id. 

m.  BIGHTS  ANB  UABIUTIES  A8  TO 
THIRD  PERSONS. 
(A)  Powers  •<  Airent. 

1 123  (Nev.)  In  an  action  for  the  purchase 

price  of  a  safe,  evidence  held  sufficient  to  war^ 
rant  the  jury  in  finding  that  the  salesman  of 
the  seller  nad  authority  to  rescind  the  contract. 
— Uerring-Hall-Marvin  Safe  Co.  t.  Baliiet,  145 
P.  941. 

(B)  OBdlMloaed  Aaever. 

1 145  (CaLApp.)  Where  a  c<mtracC  la  made 
by  an  agent  wiuiin  the  scope  of  hla  employ- 
ment, ordinarily  both  the  agent  and  the  un- 
disclosed principal  are  liable  and  may  be  joined 
as  defendants.— Montgomery  v.  Dorn,  145  P. 
148. 


rer  esses  U  Dec  Dig.  *  Am.  Dig.  Key  Me.  8«ri«i  A  Indexes  asa  same  topie  asd  seoUflo  W  NOH^B 


Digitized  by 


Google 


Prlaoipftl  and  Aceat  145  PACIFIC 


1 145  (NerO  Ad  undisdosed  principal,  deny- 
ipg  UabiUty  for  goods  sold  to  an  agent,  held 
to  waive  'hu  rlsbt  to  compel  the  eeller  to  elect 
whether  to  hold  the  agent  or  the  principal.— 
Neebitt  v.  Cherry  Creek  Irr.  Co^  14tS  P.  929. 

A  seller,  ealng  the  agent  and  undlscloBed 
principatr  and  proiecutiag  the  action  against 
the  piintipal  after  obtaining  a  default  judg- 
ment against  both,  which  was  set  uAde  as  to 
the  principal,  thereby  dects  to  hold  the  prio- 
cipal  responsible.— Id. 

A  aeller,  who  ened  an  agent  and  his  nndla- 
cloaed  principal  without  knowledge  that  the 
agent  acted  as  nndiscloaed  agent  of  the  prin- 
cipal, did  not  elect  to  hold  the  agent  alone, 
and  the  principal  conld  not  escape  liability. 
—Id. 

i  146  (CaLAp^.)  Where  a  contract  Is  made 
by  an  agent  within  the  scope  of  his  employ- 
ment, ordinarily  both  the  agent  and  the  undiS' 
dosed  prindpal  are  liable.— Montgomery  t. 
Dom,  146  P.  Ha 

(D)  BstlflostloB, 

1 173  (CatApp.)  In  an  actlob  on  an  agent's 
contract  binding  his  principal  to  pay  the  debt 
of  another,  evidence  that  the  principal  receiv- 
ed the  benefit  of  the  contract  held  properly  ad- 
mitted.—Montgomery  V.  £>orn,  14S  P.  148. 

PRINCIPAL  AND  SURETY. 

See  Ball;  Banks  and  Banking,  |  17:  Bonds; 
Onaranty;  Indeamltjr;  Tiorer  and  OanTei- 
•km,  i  leL 

I.  OBB&TIOK  Ain>  EXISTEirOS  OF 
BEI^TIOJr. 

(A)  B««w«c«  ImdiTMaaila. 

(45  (N.M.)  Evidence  In  an  action  on  a  note, 
wherein  defendant  contend^  that  be  signed  an 
aaret;  only,  held  to  authorize  a  directed  verdict 
Cor  plaintiS.— Sandell  v.  Norment,  14S  P.  259. 

H.  NATURE  ANI>  EXTEKT  OF  LIA- 
BIUTT  OF  SURETT. 

1 59  (Okl.)  Under  Rev.  Laws  1910,  |  1053, 
tbe-same  rules  of  interpretation  apply  to  con- 
tracts of  suretyship  as  to  other  contracts. — 
Dolese  Bros.  Co.  v.  Chaney  &  Bickard,  145  P. 
1119. 

After  the  intelligible  meaning  of  a  contract 
of  suretydiip  has  been  ascertained,  It  will  be 
construed  strictly  in  favor  of  the  surety. — Id. 

A  surety  la  not  bonnd  beyond  the  express 
terms  oi  his  oontraet— Id. 

S66  (Okl.)  A  surety  for  an  individual  is  not 
liable  for  an  association  of  several  of  which 
such  individual  is  a  memlwr,  nor  is  a  surety  for 
several  liable  for  one  of  them  individually. — 
Dolese  Broa.  Co.  t,  Qianer  ft  Bickard,  145  P. 
1119. 

i  66  <0r.)  Hie  oblation  of  a  surety  cannot 
be  enlarged  beyond  the  tanas  of  hia  undertak- 
ing.—Peacock  T.  Kirkland.  14S  P.  281. 

m.  DIICHAKOE  OF  StTRETT. 

8  1 25  (N.M.)  The  mere  passiveness  of  the 
creditor  in  the  collection  of  his  debt  ta  Insuffi- 
cient grounds  for  discharging  the  suret?.- 'San- 
dell  v.  Norment.  145  P.  2S9. 

IV.  REMEDIES  OF  CREDITORS. 

1 145  (Or.)  A  judgment  on  the  merits  dismiss- 
ing an  action  in  claim  and  delivery  and  for  de- 
fendant for  coats  and  disbu'reements  held,  under 
1^.  O.  L.  il  153,  198,  conclusive  In  an  action  on 
plaintiff's  undertaking  except  as  to  costs  and 
diaborsemeats.— Peacock  v.  Eirkland,  146  P. 
•.>81. 

I  147  (N.M.)  Creditors  of  the  contractor 
cannot  recover  against  the  person  who  indem- 
nified tile  oontraetor's  aorety-wliidi  anbseQaent- 
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1y  became  insolvent— Hasbr(m<&  t.  Oair,  145 
P.  133. 

Where  security  pledged  as  personal  Indemult7 
for  the  surety  is  also  pledged  for  payment  of 
Uie  debt,  discbarge  of  the  surety  cannot  de- 
prive the  creditor  of  a  claim  on  the  security 
torpayment  of  the  debt.— Id. 

Where  security  personal  to  the  soretiea  and 
given  by  a  stranger  la  not  pledged  for  the  debt, 
and  the  surety  is  discharged  from  liability,  the 
creditor  cannot  afterwards  be  subrogated  to 
his  rigbtiL— Id. 

{  147  (WaahO  Tbe  obligee  of  a  bond  heU 
subrogated  to  a  mortgage  given  by  the  prind- 
pal to  the  surety  to  IndemQify  it  for  any  loss, 
though  the  sure^,  because  of  insolvency,  did 
not  satisfy  the  bond^^obnson  t.  Mardn,  14& 
P.  429. 

PRIORITIES. 

See  Chattd  Mortgagee.  1 188. 

PRISONS. 

Sea  Damateii.  1 134 ;  Munidpal  OorporatfaiiiL 
I8S4. 

1 18  (Ariz^  Under  Const  art  12,  |  4  and 

artlde  22,  i  17,  compensation  of  a  sheriff  Is 
fixed  by  Civ.  Code  IdtS,  par.  3^.  and  he  can- 
not claim,  under  Civ.  Code  1901.  par.  2601,  a 
part  paid  for  federal  prisoners.— Adams  t.  Mar- 
icopa County.  14S  P.  884. 

PRIVATE  NUISANCE. 

See  Nnlaance.  i  1. 

PRIVILEGED  COMMUNICATIONS. 

See  Ubd  and  Slander,  H  86i  51;  Witness ca, 
I  219. 

PROBATE  COURTS. 

See  Courts,  tf  200,  202. 

PROCESS. 

See  Appearance,  |  20;  AttaQkment;  Oonatlta- 
tional  Law,  $  309;  Criminal  Law.  {  1087; 
Judgment,  i  106. 

n.  SERVICE* 
(B)  Betwa  BttA  Proof  of  goivtoe. 

i  141  (Wash.)  The  sheriff's  return  upon  a 
summons,  in  so  tar  as  it  states  facta  not  with- 
in the  sp«dal  knowledge  of  tbe  officer,  may  be 
rebutted.— Wilbert  v.  Day,  146  P.  446. 

S  (49  (Wash.)  On  return  of  sheriff  and  an  un- 
contradicted affidavit  of  defendant,  held,  that 
It  appeared  that  there  bad  been  no  valid  serv- 
ice and  the  service  should  have  been  aoashed.— 
Wilbert  T.  Day,  146  P.  446. 

PROFITS. 

See  Partnership,  i  S. 

PROHIBITION. 

See  Intoxicating  Liquors. 

I.  NATURE  AND  GROTTNDS. 

1 3  (Cal.)  A  petitioner,  for  leave  to  sell  under 
a  power  in  a  trust  deed  in  a  suit  against  a  cor- 
poration for  goods  sold,  in  whldi  a  recdver  was 
appointed,  wao  is  not  technically  an  intervener, 
and  hence  has  no  right  to  appeal  from  tbe  order 
appointing  the  recdver,  has  no  adequate  remedy 
at  law  defeating  bia  right  to  a  writ  of  problbi* 
tioD  to  set  adde  tbe  appointment— Elliott  r, 
Superior  Court  of  San'Semardino  County,  146 
P.  101. 

i  3  (Okl.)  Where  a  recdver  was  appointed  by 
two  courts  and  a  motion  to  vAcate  tbe  ap- 
pointment filed  in  one  court  held,  that  the  plain* 
tiff  in  the  other  court,  having  an  adequate  rem- 
edy at  law  waa  not  entitled  to  a  wnt  at  pn- 
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hfbitltni  compelling  the  judgs  bi  the  other 
court  to  desist  from  proceedisK.^ — Stste  t,  Dia- 
trict  Court  of  T«ith  JadkialDist..  145  P.  663. 

}3  (OU.)  Where  petitioner  has  «  plain  and 
adequate  remedy  by  appeal  from  a  Jnitice'a  re- 
fusal to  dischane  an  attachment,  a  writ  of 
prohibitioD  will  be  dmied. — Pendley  v.  AUeu, 
145  P.  1157. 

n.  JrVBlKDXOnON,  PR0GEBDIK08( 
AND  BELIEF. 

f  25  (Gal.)  A  demurrer  to  a  petition  for  writ 
of  prohibition  admits  that  the  allegatioDS  of  the 

Setition  are  true.— BlUott  t.  flaperior  Court  of 
an  BemardlDo  Cotmty,  146  P.  101. 

PROMISE  OF  MARRIAGE. 

Bee  Breach  of  If  arriace  FmhiiIm. 

PROMISSORY  NOTES. 

fiee  Bills  and  Motes. 

PROSECUTING  AHORNEYS. 

See  Diatrict  and  Proeeenting  Attonwji. 

PROSTITUTION. 

See  Nuisance,  $  279. 

PROVINCE  OF  COURT  AND  JURY. 

See  Crfininal  Zat.'H  768-764. 

PROXIMATE  CAUSE 

See  Negligence.  U  68,  68. 

PUBLICATION. 

See  Wills.  I  lis. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  U  278-484^ 

PUBUC  LANDS. 

Bee  Oertforari,  1160^68;  BriaeBee,  i  4S. 

ZX.  SUBVET  AKD  OIBPOSAX  OF  IJUTDB 

OF  umited  states. 

(I)  Proeeedinsa  Im  Lmnd  Ofllo«. 

4106  (Golo.Ai^.)  Bquity  may  correct  mis- 
takes in  patents  whereby  land  has  been  given 
one  claimant  which  upon  unmistakable  (acts  be- 
longed to  another,  and  the  decision  of  the  Land 
Office  id  not  concluBive  on  the  courtsj— Snider 
T.  Ostrander,  145  P.  283. 

I  109  (Wash.)  On  certiorari  a  finding  by  the 
commissioner  of  public  lands,  based  on  eTiaence, 
cannot  be  upheld  because  he  waa  not  oonfined 
to  evidence  taken  at  the  hearlog. — Crouch  t. 
Boss,  146  P.  87. 

(K)  RemeAlea  In  Case*  of  Fimsd,  BUatake, 
or  Tras*. 

1 127  (CoIo.App.)  Equity  at  the  instance  of 
patentees  may  correct  mistakes  In  patents, 
whereby  land  has  been  given  one  claimant 
which  belonged  to  another.— Snider  v.  Ostrand- 
er,  145  l\  2Se. 

The  defense  of  limitation  is  not  applicable  to 
a  suit  in  equity  brought  by  a  patentee  of  pub- 
lic land  against  other  patentees  to  correct  mis- 
takes in  the  patents  issued  to  the  parties,  where- 
by one  claimant  was  given  land  clearly  belong- 
ing to  another,— Id. 

Jn  a  suit  by  a  patentee  of  public  lands  to  cor- 
rect mistakes  in  patents  whereby  his  land  was 
given  to  another  patentee,  the  court  has  no  pow- 
er to  decree  cancellation  of  the  patent— Id. 


PUBLIC  NUISANCE. 

See  Nuisance,  H 

PUBLIC  POLICY. 

See  Contracts,  {  116. 

PUBLIC  SERVICE  COMMISSION. 

See  Waters  and  Water  Concses,  |  208. 

PUBUC  SERVICE  CORPORATIONS. 

See  Carriers;  Eminent  Domain,  gS  47,  65:  Bail- 
roads;  Street  Railroads;  Taxation,  S  362; 
Telegraphs  and  Telephones;  Waters  and  Wa- 
ter Conrees,  ||  188-263. 

PUBLIC  USE. 

See  Bminent  Domain. 

PUNISHMENT. 

See  CMminal  Law,  |  1211, 

PUNITIVE  DAMAGES. 

See  Damages.  S  91. 

QUANTUM  MERUIT. 

See  Judgment,  f  670;  Work  and  Labob 

QUASHING. 

See  Attachment,  U  248-276;  Process,  {  149. 

QUESTIONS  OF  LAW  AND  FACT. 

See  flMal.  H  1S(^14S. 

QUIETING  TITLE.' 

See  Deeds,  {  211 ;  Judgment,  |  743 ;  Sfunicipa) 
Corporanons,  $  824. 

I.  BIOBT  OF  AOTIOR  AKB  DEFENSES. 

i  15  fidabo)  In  an  action  against  a  defaulting 
purchaser,  to  quiet  title  and  for  poaoewiion,  de- 
fendants' allegation  of  defect  in  title  and  prayer 
for  return  of  money  paid  prasoited  no  defense. 
— Rifichar  v.  Shields,  145  P.  284. 

I  19  (Wash.)  In  view  of  Rem.  &  Bal.  Code,  S| 
464,  4ffr,  relating  to  vacation  of  Judgments,  a 
jadgment  debtor  suffering  default  garnishment 

Judgment  In  suit  against  his  judgment  creditor 
■eld  not  entitled  to  maintain  the  action  to  de- 
termine adverse  claims  given  by  section  199. — 
Benjamin  v.  Ernst.  146  P.  70. 

H.  PBOOEEDIKOS  AED  BEUBF. 

S  44  (Cal.)  A  previous  judgment  declaring 
that  defendant  was  entitled  to  an  easement  heM' 
admissible  in  an  action  to  quiet  title,  as  proof 
of  defendant's  right  to  the  easement.— Biguera 
V.  Cores,  146  P.  529. 

i  44  (CaL)  Plaintiff,  in  action  to  quiet  title, 
showing  a  Judgment,  the  execution  with  the- 
sberlff's  return  showing  the  sale,  and  affidavit 
showing  due  publication  of  notice  of  sate,  and 
sheriff's  deed  In  proper  form,  showed  bis  ac- 
quisition of  the  jadgment  debtor's  title. — 
Strauss  v.  Canty,  145  P.  1012. 

S  54  (Or.)  Fees  of  a  sur\'eyor  called  in  by 
court,  in  suit  to  quiet  title  to  accretions,  a 
survey  being  necessary  to  make  any  division 
intelligihle,  will  be  allowed  as  costs.— Morgan 
V.  Oieloha,  145  P.  1063. 

RAILROADS. 

See  Carriers;  Commerce;  Courts,  1  480;  Emi- 
nent Domain,  «  20,  128.  177,  207:  Evidence, 
H  20,  167,  514;  Justices  of  the  Peace,  |  96;. 
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Master  ud  Servant;  Municipal  Cotpote- 
tions,  H  429,  680,  681;  Negligence.  |  23; 
Street  RailroadB;  Taxation,  |  317. 

ZZ.  RAILROAD  OOBCPANIES. 

1 17  (Ker.)  That  a  Btation  agent  and  Mctton 
foremen  of  a  railroad  company  aaeumed  can- 
■iderable  anthority  did  not  warrant  an  infei^ 
ence  that  they  could  lease  or  permit  the  nee  of 
the  right  of  way  for  dwellings  or  give  away 
the  company's  materials.— Mi  rodias  v.  Southern 
Pae.  Co.,  145  P.  912. 

i  26  (Nev.)  An  instruction  on  the  authority 
of  agents  of  a  railroad  company  held  mislead- 
ing, not  defining  expressions  used  therein.— 
Mirodias  t.  Southern  Fac.  Co^  145  P.  912. 

V.  BIGHT  OF  WAT  AMD  OTHER  IN- 

TERESTS IN  UiND. 

I  81  (Wash.)  Deed  of  railroad  construed  with 
deed  conveying  to  it  a  right  of  way,  and  deed 
to  it  on  condition  not  performed  held  to  recoo- 
vey  all  but  the  original  easement  of  way.— 
Studebaker  v.  Beek,  145  P.  225. 

VI.  CONSTRUCTION,  MAINTENAVOE, 

AND  EQUIPMENT. 

S99  (Wash.)  The  power  to  abolish  railroad 
grade  crusaings  is  conferred  on  cities  by  Const 
art  11.  S  IL— Detamore  t.  Hindley,  146  P.  462. 

X.  OPERATION. 
(V)  AceldentH  at  CfomIvks. 

i  324  (Wash.)  In  an  action  for  injuries  in  a 
crossing  collision  between  plaintiff's  automobile 
and  a  box  car  defendant  was  pushing  over  the 
crossing,  plaintiff  held  negligent  as  a  matter  of 
law.— Allison  v.  Chicago,  M.  &  St.  P.  Ry.  Co., 
145  P.  608. 

f  348  (Kan.)  Evidence,  in  an  action  for  the 
deaOi  of  a  street  railway  employ^  struck  by  a 
train  while  he  was  repairing  the  track  at  a 
railroad  crossing,  Aefd  to  sustain  a  verdict  for 
plaintiff.— Glenn  t.  St  Loula  A  S.  F.  R.  Co.. 
145  P.  866. 

1350  (Kan.)  Failure  of  a  street  railway  em- 
ploy* to  look  and  listen  while  repairing  the 
track  at  a  railroad  crossing  does  not  constitute 
contributory  negligence,  as  a  matter  of  law. — 
Olenn  T.  St.  Louis  A  S.  F.  B.  Co..  146  P.  866. 


(G)  lajarles    to    Peraoiui  oi 
Traeks. 


i  366  (Mont.)  A  railroad  company,  permitting 
the  use  of  its  tracks  by  school  children,  must 
operate  its  trains  acconlingly.— Nixon  v.  Mon- 
tana, W.  &  8.  Ry.  Co.,  145  P.  & 

S  358  (Or.)  Where  public  had  not  acquired 
tight  to  use  right  of  way  by  prescription,  per- 
son so  using  it  held  a  liceoeee,  to  whom  the 
company  owed  no  duty  beyond  that  of  ab- 
stflining  from  willful  injury. — Long  v.  Pacific 
Ry.  A  Nav.  Co..  1-13  P.  IOCS. 

(361  (Mont)  Rev.  Codes  }  4308,  relating  to 
the  fencing  of  nulroad  tracks,  held  not  to  make 
a  railroad  company  liable  for  the  death  of  a 
child  entering  on  unfenced  tracks. — Nixon  v. 
Montana,  W.  A  S.  By.  Co.,  145  I'.  8. 

1390  (Or.)  Idst  clear  chance  doctrine  held 
not  applicable  to  injury  to  licensee,  where  it 
was  sought  to  recover  because  of  failure  to 
keep  a  proper  lookout.— Long  v.  I'aci&c  By.  A 
-Nav.  Co.,  145  P.  1068. 

RAPE. 

IX.  PROSECUTION  AND  PUNISKKENT. 

(A>  Indictment  nnd  Information. 

{  34  <Wash.)  In  view  of  section  2436,  an  in- 
dictment charging  assault  with,  intent  to  rape, 
held  sufiicient  to  charjce  an  assault  in  the  sec- 
ond degree,  under  Hem.  A  BaL  Codsb  1  2414. — 
State  T.  Steele.  145  P.  58L 


<B)  Brldenea. 

f  52  (CaLApp.)  Jury  finding  that  aaaault  witb 
intent  to  rape  a  girl  eight  years  old  was  with- 
out girl's  consent  held  supported  hy  her  testi- 
mony.— People  v.  Drennan,  145  P.  106. 

8  53  (Idaho)  Eridenoe  held  to  snstatii  a  con- 
action  of  an  attempt  to  rape.— State  t.  Hop- 
kins, 146  P.  3095. 

to  Trial  and  BcTlew. 

1 60  (GaLApp.)  A  conviction  for  assanit  with 
intent  to  rape  was  supported  by  findings  that 
accused  attempted  to  have  sexual  intercourse 
with  a  girl  eight  years  old,  and  that  his  acta 
were  against  her  consent— People  t.  Drennan, 
145  P.  106. 

RATIFICATION. 

See  Principal  and  Agent,  1 178. 

HEAL  ACTIONS, 

See  Bjectment;  Fordble  Bntry  and  Detainer; 
Qoleting  Title. 

REBUTTAL 

See  Criminal  Law,  H  683,  684. 

RECALL 

See  Elections,  {  273. 

RECEIVERS. 

See  Appeal  and  Eh-ror,  }  544 ;  Banks  and  Bank- 
ing, 149;  Bills  and  Notes,  i  459;  Cormwa- 
tions,  is  258,  2B2,  657;  Smlneot  Domain,  | 
177 ;  Parties,  |  46 ;  Prohibition,  {  S. 

RECEIVING  STOLEN  GOODS. 

See  Indictment  and  Information,  {  196. 

17  (Or.)  Under  L.  O.  L.  i  1959,  an  indict- 
ment for  receiving  stolen  property,  not  alleg- 
ing the  name  of  Uie  owner  or  any  excuse  for 
not  alleging  the  ownership,  was  fatally  defec- 
tive—State T.  Bobinxon,  146  P.  1067. 

RECEPTION. 

Of  evidence  see  Criminal  Law,  H  667-684; 
Trial,  S  66. 

RECORDS. 

See  Appeal  and  Error,  SI  494-714;  Courta,  | 
116;  Criminal  I^WlM  wO,  U14,  1130;  Evi- 


dence, H  ^  338;  indians,'  |  13;  Mortgages, 
i  91. 

REDEMPTION. 

See  Mortgages,  |  594. 

REFORMATION  OF  INSTRUMENTS. 

n.  PROCEBDINOS  AND  REURF. 

8  43  (Or.)  Tn  a  suit  to  reform  a  deed  for 
mistake,  ptaintitF  must  show  in  what  the  mis- 
take consisted  and  that  it  was  mutual. — Bird  v. 
Mayo,  145  P.  13. 

145  (Or.)  Evidence,  in  a  suit  to  reform  a 
de«d,  held  to  show  a  mutual  mistake  in  conee- 
quence  of  which  the  description  covered  an  en- 
tire lot  instead  of  a  portion  thereof. — Bird  v. 
Mayo,  145  P.  13. 

1 45  fWash.)  Before  an  instrument  in  writ- 
ing will  be  reformed  for  mutual  mistake,  the 
evidence  must  be  clear  and  conviucing  that  it 
is  not  what  the  parties  intended  it  to  be,  and 
that  the  mistake  was  mutual.— Moore  v.  Park- 
er, 146  P.  440. 

REGISTERS  OF  DEEDS. 

See  Officers,  |  100. 

S  7  <Okl.)  Action  of  county  commissioners  in 
settling  tnie  accounts  of  the  register  of  deeds 
held  not.  to  bar  an  action  against  such  re^^stw 
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and  big  bondsmen  for  mlaapiwmriated  feeii— 
Privett  T.  Board  of  Com'n  of  Qrmt  Goonty, 
14S  P.  323. 

REHEARING. 

See  Appeal  and  Error,  K  83^.  885. 

RELEASE. 

See  Oaarantr,  |  56;  Pleadii^,  {  188. 

I.  BEQUISITES  AMD  VAUDITT. 

f  13  (Or.)  An  employ^  ezecatlng  a  release 
held  entitled  to  sue  for  tbe  injury  on  the  Mn- 
ployer  breaching  his  promiBe  of  employment 
forming  a  part  of  the  consideration  for  tbe  re 
lease.— Vasques  v.  Pettlt.  145  P.  1066. 

8  17  (Or.)  A  representation  by  an  employer, 
made  to  induce  an  employ^  to  release  his  claim 
for  a  personal  injury,  tbat  medical  and  hospital 
bills  woold  be  paid  by  an  insurance  company, 
held  immateriaL— VasQues  v.  P«ttlL  Iw  P. 
10«6. 

n.  COKSTRVOTIOK  AMD  OPEBATIOH. 

1 29  (Or.)  Unconditional  release  of  police- 
men jointly  liable  for  false  imprisonment  htM 
to  discharge  another  policeman  against  irhom 

Slaintiff's  right  of  action  was  not  reserved. — 
tires  V.  Sherwood.  145  P.  645. 
1 34  (Kuu)  Where,  on  death  of  plaintiff,  an 
action  for  personal  injury  pending  is  revived 
in  the  name  of  hie  administrator,  who  accepts 
payment  in  satisfaction  of  claim,  no  further  re- 
covery  can  be  had  by  the  next  of  kin.  under 
Code  Civ.  Proc.  |  419  (Gen.  St.  WOB,  |  6014). 
— Bemer  v.  Whittelsey  Mercantile  Co.,  145  P. 
567. 

8  38  (N.M.)  After  the  voluntary  release  of  a 
debt,  an  express  promise  does  not  revive  it  or 
form  a  snfflcient  nmsideratlon  for  a  new  prom- 
Isc-Grosa,  KeUy  ft  Co.  v.  Bibo.  146  P.  480. 

m.  PXJBADINO,  EyiDEWOB,  TBIAJU 
AHD  REVIEW. 

1 58  encash.)  Whether  an  alleged  release  was 
obtained  from  plaintiff  by  false  representations 
held  for  the  Jury.— Pierce  t.  Seattle  Electric 
Co..  145  P.  22a 

RELIGIOUS  SOCIETIES. 

1 18  (Or.)  On  failure  to  use  for  church  pur- 
poses property  granted  therefor,  the  title  does 
not  revert  to  the  grantor.— Nelson  v.  Monitor 
Congregational  Church,  145  P.  87. 

A  grantor  of  property  to  a  ciinrch  cannot 
sue  to  regulate  uie  ose  of  the  property  unless 
be  is  a  meml>er, — Id. 

{  20  (Or.)  The  tmstees  of  a  cbnrch,  with  the 
consent  of  the  members,  can  convey  the  prop, 
erty  to  a  church  board  witiiont  the  conamt  of 
tbe  court  which  decreed  spedfie  performance  to 
them. — Nelson  v.  Monitor  CcmacresationBl 
Church,  145  P.  87. 

A  majori^  of  the  members  or  corporators  of 
a  religions  sodety  or  corporation  may  eontrol 
tbe  disposition  of  its  property. — Id. 

REMAINDERS. 

See  Life  BsUtes. 

8  9  (Kan.)  Where  a  remaiodennan  purchases 
a  tax  title  and  enters  Into  possession  under  it 
and  afterwards  takes  a  gnitdaim  deed  from  the 
life  tenant,  the  tax  title  Is  not  neosssarily  merg- 
ed in  the  conveyance  of  the  life  estete.— Jlnkla- 
way  V.  Ford,  145  P.  885. 

{  i  I  (Kan.)  A  remainderman,  not  in  posses- 
sion and  having  no  right  of  occupancy,  may  pur^ 
chase  a  tax  title  under  a  sale  for  delinquent 
taxes  which  the  life  tenant  should  have  paid.— 
Jinkiaway  v.  Ford,  146  P.  885. 

Where  a  remainderman,  not  having  possession 
or  right  of  possession,  purchases  tbe  property  at 


a  sale  for  taxes  wlikh  Hie  life  twant  should 
have  paid,  and  recdrai  a  tax  deed|  be  holds  the 
tax  title  for  his  own  use  as  against  other  r*- 
maindennen.^Id. 

REMOVAL. 

See  Chattel  Mortgages,  S  160;  Counties,  |  67; 
SfaerifliB  and  Constables,  8  6. 

REMOVAL  OF  CAUSES. 

VI.  PBOCEEDINOS  TO  PBOOUBE  AMD 
EFFECT  OF  BEMOVAIb 

f  95  (Idaho)  Where  defendant  attempts  to  re- 
move an  action  which  he  is  not  entitled  to  re- 
move, the  state  court  may  proceed  with  the 
cause<— State  t.  American  Surety  Co.  of  New 
York,  14fi  P.  l<m. 

RENT. 

See  tiandlord  and  Tenant.  8i  218-260. 

REPAIRS. 

See  Landlord  and  Tenant,  H  IBO,  16^ 

REPLEVIN. 

I.  BIQHT  OF  ACTION  AND  DEFENSES. 

S  IO'(Okl.)  The  owner  may  replevin  «liattel» 
levied  on  by  an  officer  not  in  possession,  if  the 
officer  could  take  possession  as  against  a  wrong- 
ful taker.— Francis  v.  Guaranty  State  Bank  of 
Texola.  X45  P.  324. 

i  12  (Nev.)  Tbat  warehousemen  had  trans- 
ferred whatever  interest  tbe^  had  in  stored  prop- 
erty is  a  defense  to  an  action  of  claim  and  de- 
livery.—Fapp  v.  McQuillan,  145  P.  862. 

n.  juBisDionoN,  venue,  and 

PAB'nES. 

1 22  (Nev.)  In  claim  and  delivery  to  recover 
personal^  held  by  warehousemen,  the  succes- 
sors to  the  businees,  as  well  as  th0  one  whom 
the  warehousemen  asserted  was  tbe  owner,  are 
nei'essary  parties.— Fapp  v.  McQuillan,  145  P. 
962. 

IV.  PLEADING  AND  EVIDENCE. 

{  69  (Okl.)  Under  a  general  denial,  defendant 
may  prove  title  or  right  of  possession  either  in 
hims^f  or  a  stranger,  or  make  such  defense  as 
will  defeat  plain tiu's  claims  as  against  him. — 
Francis  v.  Cfuaranty  State  Bank  01  Texola,  145 
P.  324. 

Where  plaintiff  alleges  ownership  generally, 
defendant  need  not  allege  that  the  biU  of  sale 
under  which  plaintiff  claims  is  only  a  mortgage 
in  order  to  introduce  evidence  to  that  effect. — Id. 

g  70  (Okl.)  A  plaintiff  having  a  special  in- 
terest in  the  property  repleviaed  cannot  recover 
the  usable  value  thereof  without  proof  that  the 
special  interest  includes  the  right  to  the  use- 
Francis  V.  Guaranty  State  Bank  of  Texola,  145 
P.  324. 

V.  DAMAGES. 

1 76  (OkL)  The  usable  value  ot  property 
wrongfully  detained  !s  an  element  of  damages 
recoverable.— Francis  v.  Guaranty  State  Bank 
of  Texola,  146  P.  324. 

The  usable  value  ot  property  wrongfully  de- 
tained is  determined  by  tbe  ordinary  market 

f)rice  of  such  use  at  the  time  of  taking  and  dur- 
ng  the  period  of  detention.— Id. 

VI.  TBIAI«»  JUDGMENT,  ENFOBCE- 
MBNT  OF  JTOOaPBIT.  AND 
REVIEW. 

{  105  (Or.)  Under  L.  O.  U  K  153, 108,  a  judg- 
ment for  return  in  replevin  held  an  essential 
condition  precedent  for  an  alternate  judgment 
for  value  of  the  property. — Peacock  v.  Kirkland, 
145  P.  281. 
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VII.  IiIabhitiw  om  bosds  asb 

UKBEBTAKUrOS. 

$119  (Or.)  L.  O.  It.  i  286,  requiriax  plaintiff 
in  claim  and  delivery  to  give  an  ondeTtaking, 
held  to  require  hfm  ohly  to  prosecute  tbe  ac- 
tion in  good  faith  on  the  merits  without  unnec- 
essary d«iay.-Peaco<:k  t.  KirkUmd.  lUi  P.  281. 

REPLY. 

•  See  Pleading,  S  188. 

REPUTATION. 

See  Wltnenes,  H  837-861. 

REQUESTS. 

See  Criminal  Law,  H  825,  820;  Trial,  H  269- 
280. 

RESCISSION. 

See  Principal  am^  Agent.  |  12S;  fiale%  1 128; 
Vendor  and  Purchaser,  H  38,  93-11% 

RESERVATIONS. 

See  Deeda,  H  IBS,  143. 

RES  GEST>C. 

See  Cripinal  Law,  f  368;  BTidenc^  H  121. 123. 

RES  JUDICATA. 

See  Judgment,  H  670-749. 

RESTRAINT  OF  TRADE. 

See  Oontracts,  H  116. 117. 

RESULTING  TRUSTS. 

See  Tnut%  H  81,  89. 

RETURN. 

See  Proeenb  ||  141.  149. 

REVENUE. 

See  Taxation. 

REVERSAL 

See  Appeal  and  Error.  H  1169-U78. 

REVIEW. 

See  Appeal  and  Brtor;  Audita  Qnerda;  Crim- 
InalXaw,  S8  1134-1178. 

REVOCATION. 

See  WiUi,  1 177. 

RISKS. 

See  Master  and  Servant,  »  203-226. 

ROADS. 

See  Highways' 

ROBBERY. 

See  Criminal  Law.  {  368;  Homldde,  {  238. 

S  6  (OkLCr.AppO  To  constitute  "robbery" 
within  Rer.  Laws  1910,  i  2SM  et  eeq.,  as  distin- 
guished from  "larceny  from  the  person"  with- 
in section  '2056,  there  most  be  force  or  iotimi- 
dation.— MelBon      State.  145  P.  815. 

Where  a  person  slipped  her  hand  into  anoth- 
er's pocket  and  took  nis  purse  without  putting 
him  in  fear  or  using  force,  the  crime  was  "lar* 
ceny  from  the  persim"  within  Rev.  Laws  1910. 
I  2655,  and  not  "robbery"  within  Rev.  Ijaws 
1910,  I  2304.-Id. 

{17  (Nev.)  An  indictment,  charging  that  de- 
fendant felooiouaiy,  etc,  took  from  a  pexaen  eet- 
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tain  personal  goods  and  cbattela,  held  Mt  de- 
fectiTe  becaoae  not  specifically  charging  that  It 
was  taken  with  intent  to  commit  a  larceny.— 
State  T.  Switier.  146  P.  926. 

1 23  (Ner.)  Evidence  that  defendant;  a  few 
days  prior  to  the  alleged  robbery,  bad  in  bia 
possession  a  revolver  similar  to  that  oaed  in 
the  robbery  and  found  on  htm  on  his  arrest  a 
few  daya,  after  the  offense,  was  admissible^ 
State  T.  Switzer,  146  P.  926. 

RULE  IN  SHELLEY'S  CASE. 

See  Deedi^  1  128. 

SALES. 

See  Chattel  Hortgages.  «  226,  229;  Commerce, 
j  40j  Corporations,  5S  116,  410.  481;  Deeds: 
Municipal  Corporations.  |  57;  Prindpal  and 
Agent.  |{  87,  123,  146;  Taxation,  {  619; 
Vendor  and  Purdiaser. 

I.  BBQPIMTBS  AWP  TAUDXTT  OF 
OOHT&AOT. 

I  29  (CaLApp.)  Where  parties  to  contract  for 
sale  of  milk  agreed  to  reduce  it  to  writing,  but 
plaintiff  never  read  the  contract  prepared  by 
their  agent,  or  signed  or  consented  to  its  terms; 
it  was  not  binding  on  eitiier  party. — Sam  After- 
gut  Co.  V.  Mulvffiill,  145  P.  728. 

§32  (Nev.)  Letters  held  to  constitute  con- 
tract for  sale  of  lumber,  they  showing  a  meeting 
of  the  minds  as  to  the  amount,  the  season  when 
the  lumber  was  to  be  cut,  and  the  time  of  deliv- 
ery.^Tumer  Lumber  Co.  Tonopah  Lumber 
Co.,  145  P.  914. 

§  52  (C&l.App.)  In  action  for  price,  evidence 
that  third  person,  to  whom  defendajit  claimed 
sale  was  made,  was  in  Oregon  in  explanation  ot 
plaintiff's  failure  to  call  him  held  properly  ad- 
mitted.—Klamath  Lumber  Co.  t.  Co-operatlTa 
Land  &  Trust  Co.,  145  P.  159. 

{  53  (Cal.App.)  That  potato  crates  were  ehlp- 
pM  to  third  party  Aeidnot  conclusive  tliat  de- 
fendant's promise  to  pay  was  a  collateral  prom- 
ise but  merely  a  matter  for  the  jury.— Klamath 
Lumber  Co.  v.  Oo-operativ*  Land  a  Trust  Co.. 
145  P.  169. 

n.  COMSTBUCTIOM    OF  OONTKAOT. 

S6I  (Wash.)  Whether  a  contract  of  sale  is 
executed  or  executory  depends  apon  the  inten- 
tion of  the  parties,  and  must  be  determined  by 
its  terms,  Uie  condition  and  ^tnation  of  Ae 
proper^v— North  Idaho  Grain  Co.  t.  CalU- 
son,  146  P.  232. 

A  contract  for  the  «ale  of  bay,  to  be  acquired 
by  the  seller,  was  prima  facie  an  executory  con- 
tract to  sell. — Id. 

A  bnyer*a  direction  to  tlie  aeller  to  famtc, 
was  merely  a  circumstance  bearing  on  whether 
the  contract  was  an  executed  or  an  executory 
contract— Id. 

S8I  (Nev.)  Under  contract  for  sale  of  lumber 
to  be  snipped  when  dry,  seller  held  entitled  to 
^ip  when  the  lumber  was  dry  without  further 
shipping  orders.— Tamer  Lomber  Ga  t.  Tobo* 
pah  Xomber  Co.,  146  P.  914. 

m.  MODXFtOATIOir  OB  BESCUSIOH 
OF  CONTBAOT. 

(Cl  Beaelsalon  by  Buyer. 

f  128  (Nev.)  A  buyer  of  lumber  held  to  have 
repudiated  his  contract  by  a  letter  written  tbe 
seller.— Turner  Lumber  Co.  t.  Ton<vah  Lumber 

Co.,  145  P.  914. 

IT.  PEBPORMANCE   OF  OdNTBAOX. 

(C)  Delivery  tLitd  Aeoeptaaee  of  Goods. 

S  170  (Nev.)  Seller  of  lumber  held  not  to  have 
broken  contract  by  delay  in  delivery,  such  delay 
having  been  for  buyer  s  conveuience. — Turner 
Lumber  Co.  t.  Tonopah  Lumber  Co.,  145  E, 
914,  ,  . 
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CD)  PaTBa*Mt  of  Frle«. 

S  187  (CaLApp.)  Wbere  the  parties  bad  agreed 
tltat  the  total  price  for  goods  sold  sbonld  be 
628,  plaintiff,  on  recovery,  held  entitled  to  in- 
terest at  Btatutoi?  rate  from  tbe  commouwmeat 
of  the  action.— Southern  Pac  Co.  t.  City  of 
Santa  Gmi^  146  P.  736. 

1  191  (CalApp.)  Notes  execnted  by  a  buyer 
to  the  seller  held  not  an  absolute  payment,  in 
view  of  the  iotention  of  the  parties  that  the 
dotes  should  not  be  accepted  in  satisfaction  of 
the  accounts.— Tyion  v.  Reinecke.  145  P.  163. 

<A)  Trmnafer  of  Titlo  mm  B«tw«ca  Pnrtle*, 

i  199  (Wash.)  In  a  completed  "sale,"  the  ti- 
tle to  the  thing  sold  passes  to  the  purchaser; 
there  is  a  transmutation  of  property  from  one 
to  another  In  consideration  of  some  price  or 
recompense  in  valne.— North  Idaho  Orain  Co. 
T.  Calliaon,  145  P.  282. 

{214  (Wash.)  There  can  be  no  executed  sale 
unless  the  thing  sold  then  has  an  actual  or  po- 
tential eidstence,  and  is  in  or  is  to  come  out  of 
somethiiw  in  the  poasesaion  or  control  of  the 
seller.— Nordi  Idaho  Grain  Go.  v.  Calliaon,  14S 
P.  232. 

The  title  to  hay  to  be  bought  to  fill  the  con- 
tract would  not  pass  until  the  seller  acquired 
it,  and  appropriated  it  to  the  contract. — Id. 

i2l8'/3  (Wash.)  EMdence,  in  an  action  for 
tbe  price  of  hay  sold,  held  not  sufficient  to  show 
that  the  seller,  on  acquiring  it  to  fill  his  con- 
tract separately  piled  any  specific  lot  to  be  held 
tor  delivery  nnoer  the  contract. — North  Idaho 
Grain  Go.  t.  Gallison,  145  P.  2S2. 

(D)  Boma  FIdo  F«rebMor** 

1 234  (N.M.)  A  purchaser  in  good  faith  is  one 
who  buys  honestily,  for  a  Talnatue  consideratioD, 
and  without  notice. — Hunt  v.  Gragg,  145  P.  136. 

VI.  WARRANTIES. 

1262  (Hont)  PlaintifTfl  statement  that  tbe 
plow  he  sold  defendant  had  dona  good  work 
for  him  at  sod  breaking  is  not  a  warranty,  nn- 

lesR  relied  upon  as  such.— Jones  v.  Armstrong, 
145  P.  949. 

{262>/2  (Mont)  Under  Bev.  Codes,  i  5104, 
no  implied  warranty  as  to  the  fitness  of  a  plow 
for  aod '  breaUng  add  possible  to  have  been 
made.— Jones  v.  Armstrong,  145  P.  049. 

J  273  (Wash.)  Where  machinery  was  con- 
structed under  definite  specifications,  there  ia 
no  implied  warranty  that  it  is  suitable  for  the 
buyer's  purpose. — Mianue  Motor  Works  v.  Voi- 
le nfl.  146  P.  997. 

Where  an  engine  of  the  buyer  is  known  to  be 
Intended  for  use  with  a  hoist  contracted  to  be 
built  according  to  definite  specifications,  in  an 
action  for  the  price  of  the  hcnst,  it  Is  no  defense 
that  the  engine  conid  not  denlop  tbe  poww 
necessary  to  work  lb— Id. 

Vn.  REMEDIB8  OF  8EEXBB. 
(E)  Aettons  tor  Price  or  Talne. 

1345  (Wash.)  A  seller  cassot  sue  for  the 
priee  of  goods  sold  unless  when  the  contract 
calls  for  delivery,  or  when  he  should  deliver, 
he  is  ready  and  able  to  deliver  them.— North 
Idaho  Grain  Co.  v.  CalUson,  145  P.  232. 

§347  (Cal.App.)  Wbere  the  safe  purchased 
was  rendered  useless  for  tbe  purpose  intended 
by  n  fire,  the  consideration  for  the  pnrchase- 
money  note  was  "destroyed."— Walts  t.  Sil- 
veira,  145  P.  168. 

1 354  (Mont)  In  a  suit  on  a  note  given  in 
payment  for  a  plow,  defendant's  answer  held 
not  to  allege  a  defense  on  the  ground  of  resds- 
sion.^ones  t.  Armstrong,  145  P.  940. 

1 359  (Mont)  In  a  suit  on  a  note  given  in 
paytuvuL  uii'  a  plow,  evidence  held  not  to  es- 
tnui.sh  fluy  defense  by  wny  of  rescission  of  the 


sale  under  the  allegations  of  dte  answv.— 
Jones  V.  Armstrong,  146  P.  940. 

^  359  (Nev.)  In  an  action  for  the  purchase 
pnce  of  a  safe,  evidence  held  sufficient  to  war- 
rant a  finding  of  mntnal  rescission  of  the  sals 
by  the  buyer  and  the  seller's  agent— Herring- 
Hall-Marvin  Safe  Co.  T.  BalHet.  145  P.  941. 

S  359  (Wash.)  Evidence  held  to  show  that  de- 
fendants,  who  purchased  plaintiffs  bank  stock 
at  $75  per  share  and  agreed  to  pay  him  any 
sum  realized  over  that  did  not  realize  any 
amount  in  excess  of  the  sum  paid.— Ochs  t. 
Green.  145  P.  82. 

f363  (Nev.)  In  an  action  for  the  purchase 
pnoe  of  a  safe  sold  on  a  written  order,  held 
to  be  a  question  for  the  jury  whether  the  order 
was  conditioned  upon  the  buyer's  future  deter* 
minatkm  as  to  certain  questions.— Herring-Hall- 
Marvin  Safe  Oo.  T.  BaUiet  145  P.  041. 

i  364  (C^lJlpp.)  In  action  for  price  of  goods, 
instructions  stating  what  plaintifEs  claimed  was 
not  objectionable  as  stating  that  it  was  the  sum 
due  on  a  "sale,"  wlthont  mentioning  a  dellT- 
ery. — Klamath  Lumbar  Co.  t.  Co-operatire  Land 
&  Tmst  Co.,  145  P.  150. 

In  action  for  price,  instruction  defining  an 
ori^nal  obllKatlon  to  a  principal  debtor  and  em- 
bodying plaintiff's  thway  as  to  the  character 
of  tne  transaction  held  proper,  where  there  was 
evidence  to  support  sucn  theory.— Id. 

In  action  for  price,  instruction  as  to  findii^ 
of  fact  in  favor  of  plaintiff,  if  satisfied  from  the 
evidence  that  defendant's  promise  was  an  orig- 
inal promise,  held  not  oi»en  to  misconstruction. 
—Id. 

(F)  Afrtions  tor  Danases* 

1 372  (CaLApp.)  Where  only  a  few  days 
elapsed  between  tbe  breach  of  a  contract  to 
buy  fruit  and  destruction  of  the  crop  by  frost, 
die  buyer  could  not  defeat  a  suit  for  damages 
because  of  seller's  failure  to  fix  his  measure  of 
damage  as  prescribed  by  Civ.  Code,  Si  8811, 
8353.— Foots  V.  San  Francisco  Produce  Co.,  145 
P.  730. 

TUX.  REMEDIES  OF  BUYER. 
(O)  Aetlous  Cm  BroMh  of  OOMtraot. 

1 418  Cntah)  The  measnre  of  damages  for  de- 
fendant's failure  to  register  sheep,  which  he 
sold  to  plaintiff  and  plaintiCf  sold  to  others, 
stated.— Duggins  v.  Colby,  145  P.  1042. 

(D)  AoHou  and  Comnterclalau  for  Breoeh 
of  Warranty. 

1439  (Cal.App.)  Burden  hM  on  cross-corn- 
ptainant  to  establish  the  implied  warranty  giv- 
en to  tbe  purchaser  of  personalty  by  Civ.  Code 
»  1767,  1769,  by  proof  that  plaintiff  knew  of 
the  defects  in  the  safe  sold. — Waltz  v.  Silvelra, 
145  P.  169. 

S44I  (CaLApp J  Bvidence  of  damage  to  safe 
and  contents  from  fire  held  not  conclusive  on 
whether  the  safe  was  "reasonably  fit"  for  the 
purpose  intended  within  Civ,  Code,  S  1770. — 
Waltz  V.  Silveira.  145  P.  169. 
*  S44I  (Mont.)  Bvidence  Aeld  insufficient  to  es- 
tablish that  defendant  relied  on  the  buyer's  rei>- 
resentation  that  the  plow  bad  done  good  work, 
so  as  to  render  It  an  express  warranty. — Jones 
V.  Armstrong,  145  P.  940. 

Evidence  held  insufficient  to  show  breach  of 
warranty  that  a  plow  was  fit  for  sod  breaking. 
— Id. 

CC  CONDITIONAL  SALES. 

8  474  (Wash.)  Where  property  condttionBlly 
sold  was  returned  in  payment  of  tbe  price,  a 
subsequent  judgment  creditor  of  the  buyer  can- 
not levy  on  the  property  in  the  bands  of  the 
seller,  even  though  the  contract  of  sale  was 
not  filed,  as  required  by  Rem.  &  BaL  (3ode,  i 
3670.— Secor  v.  Close,  145  P.  56. 

S  477  (CaLApp.)  Election  of  seller  to  sue  for 
the  purchase  money  held  to  waive  an  altematiTO 
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coodition  of  the  conditional  sale  contract  which 
entitled  bim  to  a  return  of  tiie  property  on  the 
buyer's  debolt— Walts  T.  SUveba.  146  P. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

n.  FUBUC  SOHOOU. 

(D)  District    Property,    0«Btvmet«,  mad 
LtabllttlM. 

S  65  (Kan.)  Where  county  hiph  school  trurteea 
selected  a  site  nader  Gen.  St.  1909,  {  7773,  paid 
for  it  by  popular  rabscriptioD  and  took  a  deed, 
held,  that  a  decree  decEarlng  the  eonnty  the 
equitable  owner  and  saffertnET  legal  title  to  re- 
main in  the  trustee  was  proper. — Board  of 
Com'rs  of  Tre«o  County  v.  Hays,  145  P.  847. 

Where  a  acbool  bnilding  waa  erected  and 
Bchool  maintained  sereiral  years,  ipantori  of  the 
rite  heU  to  have  no  interest  by  virtue  of  a  con- 
dition in  the  deed  for  reveraion.— Id. 

<B)  District  Debt.  Scovrltles,  »nd  Tax- 
ation. 

§97  (Ariz.)  Under    Civ.    Code    1913,  para. 
2736-2738,  2740,  2780,  uo  election  for  the  par-  | 
poses  of  locating  a  high  school  prior  to  issuance 
and  Bale  Of  bonds  is  neceBsary.:— Chanowath  t. 
Bodge,  146  P.  406.  I 

S  103  (Ofcl.)  That  part  of  Rev.  Laws  1910,  || 
7383.  relative  to  the  number  of  voters  who  most  I 
participate  in  a  school  election  to  levy  a  tax 
of  over  five  mills,  applies  to  dtles,  whether  hav- 
ing a  charter  form  of  government  or  not,  and 
to  the  board  of  edacotion  in  each  city.— Mc- 
Creary  v.  J>e,  145  P.  777. 

That  part  of  Rev.  Laws  1910,  i  7383,  relative 
to  the  number  of  voters  who  must  participate  in 
a  school  election,  held  not  violative  of  Const, 
art.  10,  S  9,  authorizing  the  increase,  on  a  ma- 
jority vote,  of  ' the  tax  rate  for  school  purposes. 
—Id, 

The  law  requiring  regUtration  of  voters  In 
i-itips  of  the  first  class  Aova  not  apply  to  school 
elections  under  Rev.  Laws  1910,  t  TJ83^Id. 

SEALS. 

See  Associations,  H  4,  15. 

SEARCHES  AND  SEIZURES. 

See  Criminal  Law,  t  393. 

SECONDARY  EVIDENCE. 

.See  Orlminal  Lav,  I  MO. 

SELF-SERVING  OECURATIONS. 

See  Criminal  Law,  {  41B. 

SENTENCE. 

See  Criminal  Law,  H  877,  IISL 

SEPARATE  ESTATE. 

See  Husband  and  Wifto,  8  129. 

SERVANTS. 

See  Haater  and  Servant 

SERVICE. 

See  Proceas,  »  141,  149. 

SET-OFF  AND  COUNTERCLAIM. 

See  Appeal  and  Error,  f  194;  Bills  and  Notsa, 
i  820;  Prisons,  |  18. 

„    SEWERS. 

See  Draina. 

SEX. 

^  Orlminal  Law,  |  804, 


SHELLErS  CASE. 

See  Deeds,  |  128. 

SHERIFFS  AND  CONSTABLES. 

X.  APPOmTMEKT,  QUAI.XFZOATIOH, 
AHD  TEHUBE. 
(A)  SlierlffK. 

16  (N.M.)  Evidence  held  InsufBcient  to  sus- 
tain a  verdict  that  a  sherilE  waa  guilty  of  mis- 
conduct warranting  hie  removal  under  Laws 
1909,  e.  86.— State  v.  Ohavei,  146  P.  25a 

nX.  POWERS.  DUTIES.  ABD  UtABIU- 

1 98  (Wash.)  On  vacation  of  an  attachment 
and  demand,  the  sheriff  properly  surrendered  the 
property,  and  could  not  be  liable  to  the  attach- 
ment plaintiff  therefor,  though  the  order  was 
subsequently  reversed,  and  an  execution  on  a 
judgment  recovered  by  the  attachment  plaintiff 
returned  unsatisfied.— Bank  of  Lind  v.  Cosa. 
145  P.  207. 

g  1 12  (OU.)  Where  on  demand  for  the  return 
of  property  levied  on,  which  property  exceeds 
the  amount  exempt,  mere  is  no  effort  to  make 
a  selection,  the  judgment  debtor  cannot  recover 
damages  in  a  subsequent  replevin  action  against 
the  officer.— Parsons  v.  Evans,  145  P.  1122. 

S  1 18  (Wash.)  Where  a  sheriff  was  not  a  par- 
ty to  a  stipulation  that,  if  an  attuhment  waa 
quashed,  plaintlfl  should  have  time  to  appeal 
and  file  a  supersedeas,  the  sheriff  was  under  no 
duty  to  hold  possession  after  the  attachment 
was  quashed  and  demand  made  for  surrender. — 
Bank  of  LInd  t.  Cobs.  145  P.  207. 

SIGNATURES. 

See  Mandamus,  |  154;  Wills,  |  123. 

SODOMY. 

{5  (GaLApp.)  An  indictment  charging  that 
defendant  committed  the  crime  against  nature, 
and  alleging  that  he  committed  it  by  having 
carnal  knowledge  of  a  person  named,  Ib  insuf- 
ficient.—People  V.  Allison,  145  P.  539. 

SPECIAL  LAWS. 

See  Statutea,  U  76,  90. 

SPECIFIC  PERFORMANCE. 

See  Appeal  and  Error,  {  265;  Pleading,  {  34. 

I.  HATUBE  AND  OROITinMB  OF  REM. 
EDT  m  QEHERAXh 

1 10  (Kan.)  A  parchaser  from  tbe  husband 
held  entitled  to  enforce  specific  performance 
against  him,  and  receive  an  abatement  in  the 
agreed  price  to  the  extent  to  which  the  value 
of  the  title  obtained  was  dimiidabed  by  the 
wife's  outstanding  infcerest— WilUama  t.  Wes- 
sela,  145  P.  856. 

1 14  (Colo.)  Equity  win  not  grant  specific  per- 
formance of  a  contract  contemplating  an  in- 
crease and  lasuance  of  corporate  stock,  where 
the  corporation  was  not  a  party  to  the  contract. 
— Bivens  V.  HuU,  145  P.  694. 

XL  OOHTBAOTS  EKFOROEABLE. 

1 29  (N.M.)  Uncertainty  of  description  in  a 
contract  of  sale  held  cured,  where  tlie  VHidmr 
put  the  parchaser  In  possession.— Mondy  Ir- 
win, 145  P.  1080. 

S  64  (K.M.)  A  contract  of  exchange  of  realty 
^^i^^ifically  enforced.— Mnndy  v.  Irwin, 

m.  GOOD  FAira  ahd  oilxoenox. 

1 95  (N.M.)  A  alight  deficiency  in  area  coold 
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peared  Uiat  defendant  boncht  far  tnet— 
Handy  v.  Inrin,  146  P.  106O. 

ZV.  PKOOEEDnrOS  AND  BEIJBF- 

f  1 14  (OaLApp.)  A  complaint  for  the  specific 
performance  of  a  contract  for  the  purchase  of 
land  held  to  aatiafy  the  statutory  requirement 
that  it  show  that  the  omttact  was  fair  and 
equitable.— Minaker  v.  Sunset  Building  &  Beal 
Estate  Co.,  145  P.  M2. 

A  complaint  for  specific  performance  is  not 
demurrable  because  it  alleged  that  the  vendor 
waived  a  requirement  for  payment  apon  specific 
dates  where  the  variations  from  tfie  contract 
had  been  fully  executed— Id. 

g  127  (Wyo.)  Where  both  parties  to  a  con- 
tract are  in  default,  a  court  of  equity  will  place 
both  in  statu  qno.— Francis  t.  Brown,  14S  P. 
750. 

8  129  (N.M.)  A  purchaser  may  have  specific 
performance  of  that  part  of  the  contract  which 
the  vendor  can  perform  with  compensation  for 
that  part  which  he  cannot  perform,  whettor  the 
contract  be  one  of  sale  or  ezchanae.— Mundy  t. 
Irwin,  145  P.  1080. 

STATES.  ' 

See  Divorce,  {  11;  Mandamus,  H  78,  147; 

Statutes,  S  4.  / 

H.  GOVERNMENT  AXT>  OFFICERS. 

1 30  (Mont.)  Corru^  Practices  Act,  S  49,  if 
constroied  as  vesting  lo  the  district  court  power 
to  decide  which  of  two  legrislatlve  candidates 
have  been  elected,  is  violative  of  Const,  art.  5, 
fi  9.— State  V.  District  Court  of  the  fourteenth 
Judicial  District  in  and  for  Broadwater  County, 
145  P.  721. 

Mode  of  contesting  rieht  to  seats  In  the  Legis- 
lature fixed  by  Rev.  Codes,  $  82  et  seq..  held  not 
cxclurive ;  proceedings  being  maintainable  under 
Const,  art.  6,  I  ^  at  any  time  during  the  mem- 
ber's term. — Id. 

f  68  (Or.)  Under  Laws  1855-66,  p.  70,  H  ^> 
10,  continned  by  Const,  art  8,  i  5,  and  article 
18,  I  7,  and  in  vleW  of  L.  O.  L.  U  3882,  3883, 
3886,  and  B.  &  C.  Comp.  |  3296,  Laws  1913,  p. 
499,  Const,  art.  6,  |  4,  and  L.  O.  L.  t|  2636- 
2638,  2654,  2658,  the  state  treasurer  hai  a  right 
to  the  custody  of  instruments  evidencing  loans 
from  educational  funds  and  of  records  pertain- 
ing thereto.— State  v.  Kay,  145  P.  277. 

IV.  FI80AI.  MAHAOEBOSIIT,  PVBKIO 

DEBT.  AHD  8EOVBITIES. 

8  127  (Or.)  Where  the  total  expenditure  for 
the  penitentiary  was  less  than  the  appropria- 
tion, the  state  was  not  damaged  because  war- 
rants  for  the  penitentiary  were  paid  out  of 
funds  derived  from  the  sale  of  brick  made  by 
the  convicts,  which  were  improperly  deposited 
as  a  revolving  fund  for  the  peiiltent!Ear7.-^tate 

V.  West,  145  P.  15. 

1 130  (Oal.)  PoL  Code,  S  8669,  requiring  the 
state  treasurer  to  pay  judgments  for  the  recov- 
ery of  taxes  illegally  assessed,  held,  in  view  of 
section  454,  violative  of  Const,  art  4,  }  22,  for- 
bidding the  payment  of  state  money  without  an 
ai^ropriation.— Westinghouse  Electric  &  Mfg. 
Co.  v.  Chambers,  145  P.  1025. 

Const  art.  IS,  |  14g,  held  not  to  abrogate 
Const,  art  4,  {  22,  prohibiting  the  payment  of 
state  money  without  en  appropriation,  and 
hence  Pot.  Code,  I  3660,  in  so  far  as  it  permits 
the  payment  of  judgments  for  taxes  Ulegally 
collected  without  an  appropriation.  Is  unconsti- 
tutional.—Id. 

VI.  ACTIONS. 

1  L9I  (Cel.)  Statutes  permitting  the  state  to 
be  aued  are  in  derogation  of  its  sovereignty  and 
will  be  strictly  construed.— Westinghouse  Elec- 
tric &  Mfg.  Co.  V.  Chambers,  145  P.  1025. 


S  191  (Okl.)  A  suit  In  mandamus  to  compel 
the  bank  commiasioner  and  the  banking  board  to 
pay  a  claim  out  of  the  depositors'  guaranty 
fund,  being  in  effect  a  suit  against  the  state, 
cannot  be  maintained  without  the  state's  con- 
sent—Lovett  V.  Lankford,  145  P.  767. 

8  213  (CaL)  Judgment  against  state  liqui- 
dates claim,  but  is  not  enforceable  by  execution 
or  other  legal  process.— Westinghouse  Electric 
&  Mfg.  Co.  V.  Chambers,  145  P.  1025. 

STATUTES, 

See  Frauds,  Statute  of. 

For  rtatutes  relating  to  pacticular  subjects,  we 
the  various  apedne  tojdcs. 

t,  ENACTMENT.  REOriSITES.  AND 
VAUDITY  IN  6ENERAI.. 

14  (Cal.App.)  The  Legislature  may  exercise 
all  powers  not  forbidden  by  the  state  and  fed- 
eral Constitutions  or  delegated  to  the  general 
government.— Stern  v.  Council  of  City  of  Berke- 
ley, 145  P.  167. 

a.  OENERAI.  AND  SPECIAI.  OR  X.O. 
CAI.  l^WS. 

876  (Kan.)  Laws  1011,  e,  222,  enacted  for 
the  promotim  of  health  of  coal  mine  emplo^, 
had  not  violative  of  Const  art.  2,  i  17.  provid- 
ing that  where  a  general  law  can  be  made  ap- 
plicable no  special  law  shall  be  enacted.— State 
V.  Reaser,  145  P.  838. 

§90  (CaI.App.)  A  charter  provision  providing 
for  compensation  of  school  directors  held  not 
special  legislation  under  Const,  art  4,  I  25, 
subd.  2a— Stem  t.  Council  of  City  of  BerMey, 

145  P.  167. 

m.  SUBJECTS  AND  TZTI.ES  OF  ACTS. 

1 105  (Cal.)  Const  art  18,  I  14g.  abolishing 
Injunction  In  tax  matters  and  providing  that 
taxes  illegally  collected  may  be  recovered,  held 
not  to  abrogate  Coaat.  art  4,  I  34.  and  hence 
Pol.  Code.  I  S66B.  is  unconstitutionaL— West- 
inghouse Electric  &  Mfg.  Go.  v.  Chambers,  14S 
P.  1026. 

8  107  (Cal.)  Tq  view  of  Const  art.  4,  8  29, 
Pol.  Code,  I  8669,  is  violative  of  Const,  art.  4, 
8  34,  in  that  it  makes  an  appropriation  for  tlie 
payment  of  many  and  different  judements, — 
Westingbonse  Electric  ft  Mfg.  Co.  v.  Chambers, 

146  P.  102B. 

8  1 14  (CaLAnp.)  The  titU  of  St  1913,  p.  722. 
rcsulating  the  practice  of  medicine  and  surgery, 
held  BUffldent  to  indicate  the  entire  subject- 
matter  of  the  act  within  the  renuirementa  of 
the  Consdtation.— People  r.  Ah  Fong,  146  P. 
153. 

8  120  (Kan.)  Laws  1911.  c.  144,  held  viola- 
tive of  Const  art.  2,  8  1^,  in  that  Its  subject 
the  issuance  of  county  warrants  to  fair  asso- 
ciations is  not  clearly  expressed  in  its  title.~ 
Allen  Coun^  Agr.  Society  v.  Board  of  Com'rs 
of  Allen  County,  145  P.  902. 

8  120  (Nev.)  Act  March  18,  1903  Q^wb  1903, 
c.  78)  M  6,  7  (Rev.  Laws,  88  8831,  3832),  as  to 
temporary  loans  by  county  commissioners  in 
case  of  nec^sity,  held  not  to  relate  to  a  subject 
not  embraced  in  the  title,  in  violation  of  Const, 
art  14,  S  17.— First  Nat  Bank  of  San  Fran- 
cisco v.  Nye  County,  14S  P.  932. 

IV.  AMENSMEirr,  REVISION,  AMD 
CODIFICATION. 

8  138  (Wash.)  Laws  1009,  p.  181,  Is  not  con- 
trary to  Const,  art.  2,  8  37,  as  attempting  to 
embody  the  provisions  of  a  city  charter  there- 
in by  reference.— Hoynea  v.  City  of  Seattle,  145 
P.  73. 
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1 171  (Obi.)  The  "siupeiuion"  of  a  statute 
means  a  temporary  stop  for  a  time  and  involves 
a  power  which  can  b«  exercised  only  by  the 
Legislature.— Chic&RO,  R.  I.  ft  P.  By.  Ga  v. 
Holliday,  145  P.  786. 

VI.  CONSTRtronOH  AHD  OPJSBATXOR. 

(A)  General  Rnlea  of  Const rae41  on. 

§1  174,  175  (Or.)  Unambiguous  statutes  should 
not  be  construed.— State  v.  Young,  146  P.  647. 

}  181  (N.M.)  Where  the  words  of  a  statute 
are  not  explicit,  the  intent  is  to  be  collected 
from  the  context,  from  the  occasion  of  the  law, 
from  the  mischief  felt,  and  the  remedy  in  view. 
—State  T.  County  Com'rs  of  McKinley  County, 
145  P.  1083. 

8  181  (Or.)  The  object  of  constraing  atatates 
is  to  ascertain  the  legialatlve  intents— State  t. 
Young,  145  P.  647. 

f  188  (Wash.)  A  statute  shoald,  if  ^ssible, 
be  so  construed  as  to  give  every  word  its  true 
significance.— Detamore  v.  Hlndley,  145  P.  462. 

i  207  (Or.)  Special  provisions  of  a  statute  re- 
lating to  specific  subjecta  control  general  pro- 
visions relating  to  general  snbjecta,  and  the 
things  specificuly  treated  will  be  oonsidersd  as 


exceptions  to  the  general  provisions.— Home  Tel- 
ephone &  Telegraph  Co.  of  Pordand  t.  Moodie, 
145  P.  635. 

{2tl  (Hont.)  The  arrangement  and  classifi- 
cation of  statutes,  their  tities  and  headootes^ 
are  all  proper  and  available  means  from  which 
to  determine  legislative  Intent.— McLaughlin 
Bardsen.  145  P.  964. 

J  225  (Nev.)  Two  statutes  on  the  same  sobject 
must  be  construed  together,  so  as  to  give  effect 
to  both,  as  far  as  consistent,  and,  where  a  con- 
flict is  apparent,  the  later  controls. — State  v. 
Nevada  Tax  Commission,  145  P.  905. 

{225'/}  (Oal.)  A  special  provision  of  a  sta^ 
ute  will  control  one  whicfi  is  general. — In  re 
Hellier's  Estate,  145  P.  lOOa 

S  228  (Or.)  The  office  of  a  proviso  is  to  limit 
or  restrain  the  preceding  enactments  and  can- 
not be  held  to  enlarge  sucn  enactments.— State  v. 
Yonng,  145  P.  647. 

(D)  Betroaotlve  OpentiOM.  _ 

{  267  (CalApp.)  St.  1911,  p.  1422,  extending 
the  time  for  presenting  claims  and  filing  suits 
under  a  bond,  given  for  a  municipal  Improve- 
ment, applies  where  the  bond  was  executed  be- 
fore the  amending  act  waa  pasted.— Aabestoa 
lil^  ft  Supply  Go.  T.  American  Bonding  Co. 
Baltimore.  145  P.  107. 


VWCTED  STATES. 

CONSTITUTION. 
Amend.  14   450,838 

STATUTES  AT  LABGB. 

1890,  May  2,  ch.  182,  26 
SUt  81   764 

1898,  June  28.  ch.  517,  } 
29,  30  Stat  507   359 

1902,  June  SO,  ch.  1323,  32 
Stat.  500   388 

1903,  March  3,  ch.  992,  82 
Stat.  996   388 

1904,  April  21,  ch.  1402. 

33  Stat.  204    409 

1905,  March  S.  ch.  1479, 
33^  Stat.  1060.   850 

1906,  April  26,  ch.  1870,  S 

19,  34  SUt.  144    388 

1906,  June  11,  ch.  3073,  34 

Stat  232    786 

1906,  June  28,  eh,  3572,  84 

Stat  539   855 

1908,  April  22,  ch.  149.  35 

Stat  05  

331,  606,  786,  849,  1148 
1908,  April  22,  ch.  149,  81 

3,  4,  35  Stat.  tiQ  606 

1908,  May  27,  ch.  190,  85 

Stat  312  1143 

COMPILED  STATUTES 
1913. 

W8657   1148 
8657-^   

ABIZOKA. 

CONSTITUTION. 

Art  2,  I  30   241 

Art  6.  I  12  241 

Art  1^.  I  4  884 

Art  22,  I  17  884 

REVISED  STATUTES  1001. 

Civil  Cods. 

-Pars.  1428,  1473,  1478...  140 

Par.  2601   884 

Par.  4160  140 


STATUTES  CONSTRUED 

BBTISED  STATUTES  UlS. 

Civil  Code. 

Par.  568    843 

Pars,  llpe,  1122  143 

Pars.     2780-2738,  2740, 

2780   rr!  406 

Par.  3228   884 

Pars.  3276,  6249.  6250. ...  246 

Penal  Code. 

!S  481,  483,  484.  512,  518  244 
613,  subseca.  1-4.77....  244 
I  886,  803   241 
943  244 
1083.' anbsea' el 241 

OAUFOBHIA. 

CONSTITUTION. 

Art.  1,     13  537 

Art  1,     15   733 

Art  4,     22   1025 

Art  4,    25.  Bubeec  28. . .  167 

Art  4,   8  29,  34  1026 

Art.  6,     4  532.788 

Art.  11   167 

Art.  18,  81  14.  14b   04 

Art  1^,  I  14g  1025 

Art  14,  «  1,  2   164 

Art,  22,  8  3    532 

CIVIL  CODE. 

I  158,  169   516 

196a   1006 

224    156 

805    101 

1056    516 

8  1292,  1326  1015 

1351   1006 

1442   1032 

1559    148 

1624,  mbBec  2  150 

1641   1032 

8  1767.  1769.  1770   169 

2309   148 

8  3311,  8353   730 

CODE  OF  CIVIL  PRO- 
CEDURE. 

63    788 

120.   Amended  by  Lavs 
1013.  p.  00  658 


.lOia 
.  101 
.  100 
.  736 
.  620 
553 


821   

387   

416   

468   

469   

472   

473    653,1020 

537,  suhsccs.  1.  2  734 

538.  subsec  2  734 

668  153,734 

624   lOOS 

940    640 

941b   146 

953a   146,1011 

I  953b.  068e  1011 

963   632 

1010   14a 

8  1111-1127   TO? 

1111,  suhsecs.  1,  4  730 

1222  B32 

1504   lOOS 

1681   88 

1582   .1008 

1616    88 

1686   1008 

1666    90 

1761    608 

1881   1013 

1808    682 

PENAL  CODEL 

7,  subsec.  4.  620 

188    620 

270   1005 

1101   109 

POLITICAL  CODE. 

400    00» 

464.  8664-8670  1025 

880V,  8898  1012 


LAWS. 

1875-76,  p.  198.  I  11  786 

1905,  p.  «RI3  606 

1911.  p.  GSO  1025 

1911,  p.  TOO.  8  1  529 

1911.  pp.  12(;S,  1200   733 

1911,  p.  1422  107 

1913,  p.  00   658 

1918,  pp.  317,  318,  88  S2, 

84   1015 

1818,  p.  722   162 
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OOLOBASO. 

MILLS'  ANNOTATED 
CODE. 

H  140,  141.  221,  406   265 

MILLS*  ANNOTATED 
STATUTES  1801. 
il  2928,  2924  707 

MILLS'  ANNOTATED  STAT- 
UTES. 
Volume  1. 
I  993    285 

Volume  2, 
H  4167.  4172    285 

REVISED  STATUTES  1908. 

I  1298    707 

H  1910,  1923   685 

j  3719    684 

99  4025,  4028   696 

1  4029   696,714 

li  4089,  4090,  5733    707 

LAWS. 

mi,  PL  268,  I  S   S3 

IDAHO. 

REVISED  CODES. 

il  191,  3001,  3005,  4140.  .1097 
4354    502 
4360   1097 
4388   1090 

KANSAS. 

CONSTITUTION. 

Bni  of  BightB,  m,  2. . . .  838 

Art.  2,  lie  902 

Art  2,  I  17  8SS 

Art.  3,  I  3  890 


CODE  OF  CIVIL  PBO- 
CEDURE. 

20    827 

279    659 

305    571 

320.    Amended  by  Laws 

1911,  ch.  229    827 

337.  358    880 

419   667 

581    668 


GENERAL  STATUTES  1909. 

2407    880 

2935    856 

I  2935-2867    666 

8516   816 

3834    904 

4700    826 

4808    900 

4992    884 

I  6099-6118    871 

6309    877 

6613    827 

6878    559 

5899   571 

5914    827 

S  6931,  6953    880 

6014    567 

6176    568 

7773   847 

8680    871 

i  9829,  9850   876 

LAWS. 

1011,  ch.  144   902 

1911.  ch.  165  806 


1911,  ch.  165,  I  1  886 

1911,  ch.  188   816 

1911,  ch. .  218.  Amended 
by  Laws  1913.  ch.  210. .  864 

1911,  ch.  222    838 

1911,  ch.  229    827,880 

1911,  ch.  248,  S  6   900 

1013,  ch.  216  864 


MONTANA. 

CONSTITUTION. 
Art.  5,  I  9. 


-.^  »,  ,  ^  721 

Art.  7,  J  9   6 

Art  li,  I  2  946 

REVTSBD  CODES. 

i  82  et  leq   721 

I  2500    946 

I  2743.    Amended  by  Laws 

1909,  ch.  ISe  946 

i  2746    946 

I  4308    8 

U  4726,  4732    057 

I  6063    2 

6104    949 

6039    2 

J 6393.  6410   6 
6537,  6680,  6719,  7098  721 

7113  :  946 

t  7397,  7400   957 

8SS6   954 

9666    6 

LAWS. 

1909,  ch.  135   946 

1913,  p.  618.  I  49. ...... .  721 


NEVADA. 

CONSTITUTION. 
Art.  14,  I  17  


9S2 


REVISED  LAWS. 

8624    906 

i  3831,  3832    932 

3838    906 

4222    907 

4903    926 

4988    932 

6799    907 

i  7133,  7134    925 

I  7141^7147,  7150   919 

LAWS. 

1864-65^  ch.  80,  8  8,  aub- 

eec.  13   932 

1903,  ch.  78,  11  6,  7   932 

1918;  ch.  134.'   905 


NEW  MEXIOO. 

CONSTITUTION. 

Art  6, 1  2  126 

Art  11.  S  7  1077 

COMPILED  LAWS  1897. 

8  2362   186 

I  2685,  sabeecfl.  114, 136. .  259 

I  2881   7  1086 

I  4126   1079 

LAWS. 

1905,  ch.  67,  I  1  110 

1905,  ch.  116,  11  1083 

1907,  ch.  67,  tf  1,  24   254 

1907.  ch.  67,  141   126 

1909,  ch.  36..   250 

1910,  ch.  62,  I  22  1076 

1913,  ch.  78,  I  8  267 


OKIAHOMA. 

CONSTITUTION. 

Art  2,  I  20   306 

Art  2,  I  24  411,1111 

Art  7,  I  2  494 

Art  10,  I  6  494 

Art.  10,  19  777 

Art  10,  I  21  797,802 

Art.  10,  §  26    357 

Art.  12,  I  2  1158,1183 

Art  23, 1  7    786 

Art.  2aC  g  10  823 

Art  26.  I  2   786,1158 

WILSON'S  REVISED  &  AN- 
NOTATED STATUTES 
1903. 

H  882,  883  1168 

COMPILED  LAWS  1909. 

C  766    357 

|§  1189,  1190  1158 

i  304^  8056,  3069  1111 

3673    363 

4133    776 

S  4641,  4667  1128 

6074   784 

7112   319 

7553    412 

REVISED  LAWS  1910. 

U  29-32    411 

298  et  nq  767 

1053   1119 

1336-1841   1126 

1540    767 

2076   1122 

2364    816 

2304  et  8e<i   316 

2431    759 

2666    315 

2903   1140 

3086    7fl0 

3342   1122 

3881   1119 

4039   1131 

4288    499 

4669    337 

4696  1134 

4740    811 

4745,  4746   80B 

4791    386 

4969    815 

6008   1118 

6017    380 

6033    802 

50.S5   415 

5156   1122 

5179    896 

5229    403 

5237    328 

I  5281.  52S2  780 

{  5466,  5467   774 

5484   1122 

5548    807 

6933    805 

5990      757 

6006    386,772 

6095    805 

g  7379,  7380  1117 

7883    777 

7449   494,797,803 

8  7681,  7609  1111 

8418    862 

MANSFIELD'S  DIGEST. 

i 337   SOS 
f  2522,  2531   834 
4453  et  seQ  S0& 

LAWS. 

1897,  ch.  15,  I  17  823 

1899,  cb.  4,  SfU.  37   875 
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1901,  ch.  11,  art  5. 
Amended  b;  Lawn  1905, 

ch.  10,  art  3  375 

1901,  ch.  iL  art  6.  1  16. .  376 

1906,  ch.  W,  art  8:  876 

1907-08,  ch.  6   375 

1907-08,  ch.  6,  §  9  375 

1907-08,  ch.  10   408 

1907-08.  ch.  69,  art  3.  S 
14.  Amended  by  Lawa 
1911.  ch.  70,  I  13   492 

1910.  ch.  69,  8  3   823 

1911,  ch.  70,  I  13  492 

OBEOON. 

CONSTITUTION. 

Art.  4,  M  1.  la   22 

Art.  6,  i  4   277 

Art  7,  I  3  1072 

Art  8,  I  &.....  277 

Art  11,  »  1,2   22 

BELLINGER   &  COTTON'S 
ANNOTATED  CODES  & 
STATUTBS  1901. 
i  8296   277 

LORD'S  OBBGON  LAWS. 

U  16.  18  1063 

72    277 

95   1066 

150    669 

I  153,  198,  286   281 

55P..   1058 

8  613,  614   277 

734   1069 

756    281 

808,  sDbsec.  8   264 

862   1069 

I  1086.  1087   653 

1135   1063 

&  17O4r-1706    637 

1959   ...1057 

2072    19 

2636-2638,  2654,  2653  277 

j(f  8609,  3613    271 

fi  3882,  3883,  3886   277 

1  6321.   Amended  by  Lawa 

1913,  p.  610   658 

H  6383,  6384.  6387,  6390  653 

f  6699    660 

I  6701.       Amended  by 

LawB  1913,  p.  405    650 

H  6708,  6709,  6716-6719  650 

LAWS. 

1855-56,  p.  70,  8§  8-10. . .  277 

1911,  p.  7  1072 

1911,  p.  16   671 

19U,  p.  17,  f  4...  277 


1911,  p.  265   22,33 

1913,  p.  169,  8  2....   647 

1913,  p.  465   650 

1813.  p.  499   277 

191S,  p.  610  663 

1913,  p.  666  1056 

1918,  p.  668   266 


UTAH. 

COMPILED  LAWS  1907. 

1 206.  nibaec.  16  1047 
124i   1036 
2898    39 
8  8286,      3498,  8504, 

3505   1086 

8  4261   1044 

8  4261.  Amended  by  Laws 

19U,  ch.  184  1044 

f  4876   1044 

LAWS. 

1909,  ch.  26   883 

1911,  ch.  134  1044 

WASHINGTON. 

CONSTITUnON. 

Art.  1,  8  9   470 

Art  2,  8  37   73 

Art  4,  8  6  433 

Art  4,  I  16  470 

Art  11,  S  11  462 

REMINGTON  &  BALLIN- 
GEB'S  CODE. 

167   ;.  458 

189   212 

199    79 

238    433 

2(13    79 

264    199 

307   67,77,419,587 

3(U   212 

:iG7,  368   419 

381   470 

3S3    967 

391    991 

406    212 

404    79 

4(14,  mbaec.  4   66 

4(!7   66,79 

4(18    66 

51 -.9   221 

TSi6.  788,  948   466 

988    980 

i)S!t    981 

1010    87 

lUl   447 


1319    221 

1823   201 

1342    221 

1444    433 

1  1464,  1466,  1466   221 

i  1466  et  aeo.   221 

1467    221 

1499    433 

1719    79 

1731    980 

1736    419 

IS  2137,  2152,  2158   4T0 

I  2351-2353    465 

IS  2414.  2416,  2486   681 

1  2605    634 

8670    56 

;  5289    201 

i  5915-55117    204 

i  5967    42S 

i  6040    624 

8  7507,  7510   462 

!  7782    179 

i  7784    209 

18  7974,  7988   452 

t  9235    209 

1  9268    468 


Tolnme  8  (1913). 


209.  «nl»eca.  1,  2. 
118ft  


CITY  CHARTERS. 


66 
996 


Seattle,  art  4,  j  11.   83 

Seattle,  art  4,  §18,  anbaec. 

7    83 

Seattie,  art  4.  81  26,  27. . .  83 

Seattle,  art  4,  8  29   78 

LAWS. 

1899,  p.  340   72 

1899,  p.  346,  8  26   72 

1906,  p.  281   963 

1909,  p.  43,  I  11   624 

1909,  p.  166,  »  18   187 

1909.  p.  181   73 

1900.  p.  184,  8  1.  anbaec.  4  632 

1909.  p.  637.....   460 

1909,  p.  669    963 

1911,  p.  163,  I  2   992 

1911,  p.  243.  §  105   610 

1911.  p.  288   183 

1911,  p.  638   215 

1913,  p.  391,  88  1.  2   986 


WTOMINO. 

COMPILED  STATDTBS 
1910. 

4691    766 

4001   748 


STAY. 

See  Appeal  and  Error,  8S  484,  781. 

STENOGRAPHERS  TRANSCRIPT. 

Sea  Bridenc^  8  682. 

STIPULATIONS. 

8  14  (Cal.App.)  Under  stipulation,  held  that 
on  reversal  ot  jadgment  for  defendant,  because 
the  action  was  not  barred  by  limitatiun,  plain- 
tiff was  entitled  to  a  direction  to  the  trial  court 
to  enter  judgment  in  its  favor.— Southern  Pac 
Co.  V.  City  of  Santa  Cruz,  145  P.  736. 

8  14  (Or.)  In  action  on  employer's  liability  in- 
Burance  ^licy,  stipulation  of  facts  held  to  war- 
rant finding  that  injured  employ^  was  properly 
on  walk  from  which  he  fell  and  engaged  in  the 
performance  of  his  duty.— Bridal  Veil  Lumber* 
ing  Co.  7,  Pacific  Coast  Casualty  Co.,  145  P. 
671. 


§  14  (Wash.)  A  stipulation  ellmlnatini;  the  is- 
sue as  to  fraudulent  swearing  as  to  value  held 
not  to  eliminate  the  issue  of  fraudulent  swear- 
ing as  to  the  property  destroyed.— David  v.  Ft- 
deli^Pheniz  Fire  Ins.  Co.  of  New  York,  146 

8  17  (Wash.)  In  a  condemnation  proceeding, 
a  county  not  a  party  to  atlpnlations  bietween  the 
municipality  and  the  defendant  owners  as  to 
damages,  taxes,  etc.,  was  not  bound  thereby.— 
Port  of  Seattle  v.  Yesler  Estate,  145  P.  SXm. 

STOCK. 

See  Corporations,  SI  6(^158. 

STOCKHOLDERS. 

See  Banks  and  Banking,  88  47,  49;  Corp«»m< 
tiona,  81  181-269. 

STREET  RAILROADS. 


See  Carriers,  88  347,  848; 
35a 


Bailroadt,  88  MS, 
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tL  nsGvuk'ttoia  Am  operation. 

181  (Cal.)  There  is  do  arbltrar;  or  set  limit 
of  speed  for  Btreet  cars,  but  negligeDce  as  to 
speed  depends  apon  whether  tbe  car  was  being 
run  at  a  speed  beyond  that  which  would  be 
employed  by  one  exercialnRr  ordinary  care. — 
Cook  \:  Los  Angelea  By.  Corporation,  140  P. 
1013. 

J 1 14  (Wash.)  In  an  action  for  injuries  re- 
ting  from  a  collision  between  a  street  ear 
and  plaintiff's  automobile,  evidence  held  to  show 
that  the  n^ligence  of  the  plaintiff  was  tbe 
iwoziniate  canse  of  the  accident.— Biiacoe  v. 
Waidiington-Oregon  Corporation,  140  P.  996. 

STREETS. 

See  Municipal  Corporations,  fS  660-721,  755- 
821. 

SUBROGATION. 

See  Prindpid  and  Surety,  |  147. 

S  23  (Kan.)  The  act  of  defendant  In  paying 
off  certain  incumbrances  placed  on  the  property 
by  plaintiff  held  not,  as  a  matter  of  law,  to 
work  a  merger  of  the  intereeta  oI_t^  S^*^' 
gagees  and  ownw.— New  v.  Smitb,  146  F.  SaO. 

SUBSCRIPTIONS. 

I  (9  (N.M.)  Where  after  judgment  on  a  sub- 
scription was  affirmed,  the  enterprise  was  aban- 
doned, tbe  judgment  debtor  was  cmtitled  to  re- 
lief in  the  Supreme  Court.— Turknett  v.  West- 
ern College  of  New  Mexico  Conference  of  Meth- 
odist Episcopal  Church,  South,  146  P.  188. 

SUPPORT. 

See  Bastards,  {  16. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURGEONS. 

See  FhyHicians  and  Sorgecqu,  f  IS, 

SUSPENSION. 

See  Attorney  and  Client,  H  39-03 ;  Statutes,  f 
ITL 

TAXATION. 

See  Commerce,  S  69  ;  Constitutional  Law,  |  42 ; 
Corporations,  §  499;  Drains,  8S  71; 
Evidence,  |  157;  Executors  and  Atjministra- 
tors,  S  323;  Highways,  88  122.  138;  Licens- 
es; Life  Estates,  8  18;  Municipal  Corpora- 
tions, 88  408-484,  721.  864-950;  Remainders, 

§i  9, 11 ;  Schools  and  School  Districts.  1 108 : 
tatutM,  {  105. 

IX.  OOHSTITUTIOirAI.  REQUZBE- 
BEENTS  Ain>  HE8TBIOTIONS. 

1 53  (Cal.)  An  "excise  tax"  is  an  inland  Im- 
post levied  on  articles  of  matufacture  or  sale 
and  on  licenses  to  inirsiio  trades  or  dealing  in 
commoditica. — Albert  Pick  &  Co.  v.  Jordan,  145 
P.  506 ;  Melville  Clark  Piano  Co.  v.  Same,  Id. 
616. 

m.  LIABH^ZTY  OF  PERSONS  AND 

PROPERTT. 
(C)  Public  Property  and  InKtltntlona. 

8  181  (Okl.)  Where  restrictions  on  a  Creek 
freedman's  allotment,  nontaxable  under  32  Stat. 

S.  5(M),  were  removed  und«r  32  Rtat  p.  996, 
eld  that,  under  Act  Cong.  April  26,  1906,  S  19, 
a  lot  was  taxaijle  after  title  passed  from  the  al- 
lottee.—Schock  v.  Sweet,  145  P.  388. 

After  removal  of  restrictions  from  an  allot- 
ment, under  Act  March  3,  1903,  and  sale,  it 
was  not  exempt  from  taxation. — Id. 


V.  LETT  AUD  ASSEBOfEET. 

(A)   IdrnWY  AKd  AppOVtlOBISSKt. 

f  297  (Okl.)  Any  tax  levied  by  the  county  ex- 
cise board  created  by  Bev.  Laws  1910,  88  7379- 
7380,  in  excess  the  estimate  of  the  township 
or  school  district  officers,  is  void.— St.  Lonis  & 
S.  F.  a  Oo.  V.  Amend,  146  F.  1117. 

(B)  Amcmah  and  ProceedlnffB  tmr  Am~ 
■e  Mm  ant. 

8  317  (Okl.)  Const,  art  10,  §  21,  providing 
that  the  state  board  of  equalization  shall  assesR 
•II  railroad  and  public  service  corporation  prop- 
erty, confers  on  such  board  exclusive  Jurisdic- 
tion, of  which  the  Leeislature  cannot  divest  it. 
—Osage  &  Oklahoma  Co.  v.  Millard,  146  P.  797. 

8317  (Okl.)  Const,  art.  10,  {  21,  confers  on 
the  state  board  of  equalization  exclusive  juris- 
diction, of  which  it  cannot  be  deprived  by  leg- 
islation, to  assess  railroad  property.— Atchison, 
T.  &  S.  F.  By.  Co.  t.  Hunter,  146  P.  802. 

(O)  Hode  of  AHesKinant  In  Oeneml. 

8348  (Mont.)  To  assess  mining  claims  in  a 
Hum  in  excess  of  the  amount  paid  the  federal 
government  the  state  must  show  that  it  was 
not  mining  land  within  Const  art  12,  |  2, 
and  Rev.  Codes,  S  2500.— Barnard  Beal^Co.  t. 
Citv  of  Butte,  145  P.  94ft 

That  mining  property  is  within  a  dty,  and 
streets  and  sewers  nave  been  constructed 
through  it,  held  not  to  subject  it  to  taxation 
on  a  valuation  greater  than  that  provided  by 
Const  art  12.  8  2,  and  Rev.  Codes,  8  2500.— Id. 

8  348  (Nev.)  Bev.  Laws,  8  3624.  directinff  the 
assessor  to  determine  the  tme  cash  value  of  the 
property,  does  not  control  section  3838,  fixing 
the  minimum  value  of  land.— State  t.  Nevada 
Tax  Commission,  145  P.  905. 

Acts  1913,  c.  134.  creating  a  state  tax  com- 
mission, held  to  supersede  Rev.  Laws,  8  3838, 
to  the  extent  that  the  commission  may  fix  a 
less  valuati<m  than  ths  minimum  fixed  by  the 
section. — Id. 

8  362  (Okl.)  Rev.  Laws  1910,  8  7449,  does  not 
authoritc  the  tax  ferret  or  county  officers  to  as- 
sess omitted  property  belonging  to  public  service 
corporations,  the  power  to  assess  which  is  con- 
ferred on  the  state  board  of  equalization  by 
Const  art  10,  §  21.— Osage  &  Oklahoma  Oo.  T. 
Millard,  146  P.  797. 

8  362  (Okl.)  Revised  Laws  1910,  8  7449,  con- 
fers no  authority  on  county  officers  or  persons 
with  whom  they  contract  to  assist  in  the  dis- 
covery of  property  not  assessed  to  assess  rail- 
road property,— Atchison,  T.  &  S.  F.  By.  Co.  t. 
Hunter,  146  P.  802. 

(G)  Revtevr,  Correction,  or  Settlnar  A«td* 
of  AsMBSmcntt 

8480  (Or.)  Rules  of  practice  In  civil  actions 
do  not  apply  to  proceedings  before  a  board  of 
equalization  to  correct  tax  assessments.— North- 
ern Pac  By.  Co.  v.  CUtsop  County,  145  P.  271. 

8  483  (Or.)  So  much  of  U  O.  L.  8  3609,  as 
pertains  to  petitions  or  applications  for  reduc- 
tions of  tax  assessments  is  mandatory. — North- 
em  Pac.  Ry.  Co.  v.  Clatsop  County,  145  P.  271. 

A  petition  to  a  board  of  equalization  to  reduce 
a  tax  assessment  most  show  that  tlie  property 
was  not  assessed  at  its  true  value,  and  that  tbe 
assessor  arrived  at  the  value  of  the  property  by 
an  Incorrect  method. — Id. 

f493  (Or.)  L.  O.  L.  8  8613,  relating  to  the 
filing  of  BO  much  of  the  record  before  a  board 
of  equalization  as  is  necessair,  etc.,  appiies  to 
an  appeal  from  an  order  raising  an  asBi>ssment 
without  a  petition,  and  not  to  an  appeal  from 
an  order  refusing  to  reduce  an  assessment  on 
petition.- Northern  Pac.  By.  Go.  v.  Clatsop 
County,  146  P.  271. 

Where  an  appeal  is  taken  to  the  circuit  court 
to  review  a  tax  assessment  by  the  board  of 
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equallzadon,  It  !b  petitioner'i  dut^  to  make  aucb 
a  record  before  the  board  as  will  inform  the  cir- 
cuit court  of  the  issues  to  be  tried. — Id. 

A  petition  to  a  board  of  eqnallmtion  to  re- 
duce taxes  held  insnfficient  to  saataln  an  appeal 
to  the  drcuit  court— Id. 

VI.  UXlf  AND  PRIOIUTT. 

1510  (Okl.)  A  tax  lieu  fa  inferior  to  a  chat- 
tel mortgage  lien  antedating  the  time  the  tax 
lien  attaches.— Intentate  Nat.  Bank  t.  Pnmro;, 
145  P.  416. 

S5ir  (Wash.)  Under  Hem.  &  Bal.  Code.  1 
9285  relating  to  the  lien  of  taxes,  taxes  foi; 
1912,  on  land  passing  to  a  municipal  corpora- 
tion by  condemnation  February  20,  191Si  held 
a  lien  against  the  owner  and  not  SEeinst  the 
mnniclpality.— Port  of  Seattle  Yesler  Estate, 
14.'5  P.  209. 

Award  of  damages  for  land  condemned,  sub- 
ject to  a  lien  against  the  owner  Cor  taxes,  held 
subject  to  a  lien  for  the  oollection  of  such  taxes, 
-li 

VII.  PATMENT  AND  BEFITlfDINO  OR 
BSOOVEBT  OF  TAX  PAID. 

f543  (Oal.)  In  view  of  legislatiTe  history. 

Pol.  Code,  ii  3664-3070,  relatTng  to  assessment 
and  recovery  of  taxes,  held  to  apply  exclusiTely 
to  taxes  under  the  former  system  of  railroad 
taxation,  and  Act  April  1,  1911  (St.  1911.  p. 
530),  applies  exclusively  to  taxes  collected  under 
Const,  art.  13.  {  14s,  as  amended  In  1910.— 
Westlugbonse  ISectrie  &  Hfs.  Go.  T.  Chambers, 
145  P.  102B. 

VIIZ.  0OI.IX0TIOK    AHD  ENFORGE- 
BSElfT  AGAINST  PERSONS  OR 
PERSONAL  PROPERTT. 
(O)  Remedies  for  'Wrougtml  Enforeement. 

{ 608  (MoDt^  Despite  Rev.  Codes,  |  2743,  as 
amended  by  Laws  1909,  e.  135,  and  section 
2745,  injunction  will  lie  to  restrain  the  collec- 
tion of  a  tax  wholly  void. — Barnard  Bealty  Co. 
V.  City  of  Butte,  1«S  P.  946. 

{  608  (Okl.)  The  collection  of  a  void  tax  may 
be  enjoined.— St.   Louis  &  S.  F.  R,  Co. 
Amend,  145  P.  1117. 

{611  (Okl.)  Under  Comp.  Laws  1909.  |  7553, 
the  burden  was  on  defendant  levying  a  tax  war- 
rant to  prove  that  the  tax  debtor  sold  its  prop- 
erty to  plaintiff  after  the  assessment  without 
paying  taxes  or  retaining  sufficient  property  to 
pay  same.— Bailey  v.  Williamson-HalBell-Fra- 
rier  Co.,  145  P.  412. 

ZX.  8AIJB  OF  £AND  FOR  NONPAT- 
MENT  OF  TAX. 

f  615  (Cal.)  Pol.  Code,  8  3897.  as  amended, 
requiring  copy  of  notice  of  tax  sale  to  be  mailed 
to  the  party  to  whom  the  land  was  last  assess- 
ed, held  to  apply  to  sales  had  after  the  section 
went  into  effect,  though  publication  of  notice 
bad  been  commenced  before  the  statute  took 
effect^traniB  t.  Canty,  146  P.  1012. 

ZI.  TAX  TITUS. 

(B)  Tax  Deeds. 

i  760  (Cal.)  Under  Pol.  Code.  (  8898,  requir- 
ing the  deed  of  a  tax  collector  to  recite  the 
fact  necessary  to  authorize  a  sale,  a  conveyance, 
not  reciting  the  mailing  of  notice  prescribed  by 
section  3897,  was  not  a  valid  tax  deed.— Strauss 
T.  Canty,  145  P.  1012. 

(C)  Aetlona  to  Oonflrm  or  TrT*  Title. 

S  804  (Colo.)  Rev.  St.  1908,  8  5733.  does  not 
apply  where  plaintiff  relies  on  a  tax  deed  which 
does  not  embrace  the  land  in  controTersy.— Den- 
ver Trackage  &  Improvement  Co.  v.  Colorado  ft 
S.  Ry.  Co.,  146  P.  707. 

S8I0  rCal.)  The  burden  of  showing  compli- 
ance with  the  statutory  requirement  of  mailing 
notice,  not  recited  in  tiie  o^eet<n'a  tax  deed. 


was  on  the  defendant  claim hig  under  tihe  deed. 
— Stransa  t.  Cantr.  146  P.  1012. 

TELEGRAPHS  AND  TELEPHONES. 

See  Contracts,  S  22& 

I.  ESTABLISHMENT.  CONSTRUCTION, 
AND  MAINTENANCE. 

{  1 0  (Or.)  Under  franchise,  telephone  compa- 
ny held  required  to  remove  and  replace  its  wires 
to  allow  passage  of  a  house  being  moved,  with- 
out any  charge. — Home  Telephone  ft  TeUcraph 
Oo.  of  Portland  t.  Hoodie,  145  P.  686. 

TENANCY  IN  COMMON. 

See  Action,  t  60. 

EL  MITTPAX   RIGHTS,  DUTIES,  AND 
I.TABTIdTTTES  OF  COTENANT8. 

8  19  (CaLApp.)  A  tenant  In  common  mar  pur- 
chase at  a  judicial  sale  the  interests  of  toe  eo* 
tenant- Westergreen  v.  Beer,  145  P.  543. 

Where  real  estate  was  devised  to  infants  and 
an  adult,  at  a  sale  under  order  of  court  of  tlie 
interests  of  the  infants,  the  adult  is  sot  dis- 
qualified from  becoming  a  purchaser.— Id. 

TENDER. 

See  Mortgages,  8  800. 

8  12  (Wyo.)  A  tender  of  less  than  the  faU 
amount  due  is  insaffldent-rFraneta  t.  Brown, 

146  P.  750. 

TERRITORIES. 

8  18  (Okl.)  "Supersede"  and  "suspend,"  as  ap- 
plied to  the  effect  of  a  federal  law  on  a  terri- 
torial law.  defined.— Chicago,  R.  I.  ft  P.  By.  Co. 
T.  Holllday,  146  P.  786. 


See  WUU. 


See  Larceny. 


TESTAMENT. 
THEFT. 


THREATS. 


See  Criminal  Law.  11  860,  808^.  1172. 

8  I  (Aris.)  One  who  extorts  money  from  sn- 
other  by  a  threat  to  accuse  the  other  of  a  crime 
is  eailtr  of  extorticm  TMardless  of  the  others 
guilt— Lee  v.  State,  140^P.  244. 

J 5  (Aris.)  Under  Pen.  Code  1913,  |  M3.  an 
ormation  for  extortion  by  threat  to  accuse 
another  of  a  crime,  as  defined  by  Pen.  Code 
1913,  §S  512,  513,  need  not  allege  the  partica- 
lars  of  the  threatened  accusation.— I^ee  State, 
145  P.  244. 

S  7  (Aric.)  In  a  prosecution  for  extortion  by 
a  threat  to  accuse  another  of  larceny,  evidence 
of  circumstances  tending  to  corroborate  the 
testimony  of  tht  prosecuting  witness  held  ad- 
nuaBible.-Lee  t.  State,  145  P.  244. 

TIME. 

See  Appeal  and  Brror.  |8  845,  348,  604:  Car- 


iiivw    j.«iai,  9  AAV , 

and  Pandiaaer,  {  16. 

TITLE. 

See  Advene  Poesenion:  Deeds.  I  67 :  Eminent 
Donutin,  {  820;  Estoppel,  |  Evidence,  { 
272;  False  Pretenses,  8  49;  Fraodolent  Oon* 
veyances,  J  174;  Homestead.  I  118;  Hus- 
band and  Wife,  68  18,  47;  Religions  Societies, 

LIS;  Sales,  S8  199-218V|| ;  Statutes,  H  106- 
»;  Taxation^  H  76(^a 
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TOOLS. 

See  Muter  and  Seirant.  SS  101.  102,  205. 

TORTS. 

See  CoantieB,  I  146;  Libel  and  Slander;  Mu- 
nicipal ConKtradons,  U  746-^1;  Neglteence; 
Nuisance;  Release,  |  29;  Treapass;  Trover 
and  Convendoo. 

TRESPASS. 

See  Minea  and  Minerals,  1  61;  Nei^lgence,  H 
88,  184. 

n.  AOTiom. 

(O)  Bhrldemee. 

146  (N.M.)  Proof  that  Bome  of  the  timber 
was  cut  b;  defendant  held  insufficient  to  charge 
him  with  all  timber  missing  from  plaintifrs 
t^od  during  two  or  three  years.— Romero  t.  Mc- 
Intoeh,  145  P.  254. 

TRESPASS  TO  TRY  TITLE. 

8aa  Bieetment. 

TRIAL. 

See  Appeal  and  Error,  {fi  170-300,  900-1015. 
106&  1064,  1068,  1071;  Bailment,  S  18;  Bills 
and  Notes.  Si  537,  638;  Brokers,  |  88:  Bur- 
glary. M  41,  46;  Carriers,  gj  &4,  230,  320, 
821.  847,  848.  408;   CompromiBe  and  Set- 


ms';  DainageB,i  217;' Deeds,  fi  66;  Eject- 
xoent,  I  109;  Gaming  S  101;  Homicide,  | 
808;  Indemnity,  g  15;  Innkeepers,  S  10; 
Judgment,  IS  ^-i^,  ^51 ;  Jury ;  Lnmllorij  nad 
Tenant,  {  252 ;  Master  and  .Strvuiit,  286- 
203;  Municipal  CorporaUons,  §§  706,  821; 
New  Trial;  fajment,  i  77;  Perjury,  §  37: 
Principal  and  Agent,  §  24 ;  Principal  and 
Surety.  §  45;  Railroads,  §§  324.  348;  Rape, 
§  W;  lO'leaBe,  §  5S;  Sales.  53,  363,  364; 
Stipulations;   Work  and  Labor,  i  30. 

m.  OOUIUIE  AMD  OOMDVCT  OF 
TBIAI.  IN  GElfEBAI.. 

125  adaho)  Under  Bev.  Codes.  |  4888,  the 
order  of  addiessiog  the  jury  reats  in  tba  sound 
discretion  of  tbe  trial  court.— Bxchann  State 
Bank  t.  Taber,  145  P.  1090. 

tV.  RECJEFTIOir  OF  BViUIUIOB. 

(B)  OrOer  «t  Vroot,   B.^hvJtM,  ftnC 
•P«biIbiV  Cmi«. 

1 66  (Mont.)  The  trial  court  may,  in  Its  dis- 
cretion, refuse  to  reopen  the  case  and  receive 
testimony  impeaching  a  witoess^In  re  Wil- 
Uama'  Will,  146  P.  967. 

V.  AROITMEirrS  AND  OONDITOT  OF 
COUNSEL. 

I I08I/2  (Or.)  Action  of  tbe  attorney  for  plain- 
tiff suing  for  a  personal  injury,  in  bringing  be* 
fore  the  jury  on  their  voir  dire  examination 
that  defendant  was  insured,  held  rererdble  er> 
ror.— VasQuea  v.  Pettit,  145  P.  1066. 

8  109  (Cal.)  A  verdict  may  be  directed  on  the 
opening  statement  of  one  of  the  parties,  if  it  is 
clear  that  counsel  has  undertaken  to  state  all  of 
the  facts  which  he  expects  to  prove,  and  it  Is 
plainly  evident  that  they  will  not  constitute  a 
cause  of  action  or  defense^Bias  T.  Beed,  146 
P.  516. 

{110  (Or^  Action  of  the  attorney  for  plain- 
tiff Buing  for  a  personal  injury,  in  bringing 
before  the  jury  on  the  cross-examination  of  de- 
fendant that  defendant  was  insured,  held  te> 
versible  error.— Vasqnes  v.  Pettit,  145  P.  1066. 


VX.  TAKING  OASE  OR  QUESTION 
FBOK  JURY. 

(A)  <|a«»tloa»  of  Law  or  of  Vmot  In  Gen- 
eral. 

f  139  (Ariz.)  It  is  only  where  the  court  can 
find  no  evidence  which,  in  its  judgment,  is  en- 
titled to  be  weighed  that  a  verdict  should  be 
directed.— White  Sewing  Mach.  Co.  v.  Bradloy. 

145  P.  725. 

S  139  (Colo.App.)  The  trial  court  should 
never  grant  a  nonsuit  or  direct  a  verdict  in 
a  doubtful  case.— Paulsen  v.  Bourke,  145  P. 
711. 

I  139  (Okl.)  A  verdict  should  be^  directed  for 
a  party  only  when  there  is  not  sufficient  evi- 
dence, admitting  its  truth,  which  will  authorize 
a  verdict  for  tbe  adverse  party.— Bank  of  Com- 
merce of  Ralston  t.  GaskiU.  146  P.  1131. 

f  140  (Wash.)  Tbe  credibility  of  witnesses  is 
for  the  jury.— Ferrell  v.  Washington  Water 
Power  Co.,  145  P.  442. 

{143  (Wash.)  An   instruction   is  erroneous 
ich  takes  from  the  jury  a  gnestlon  on  which 
there  was  conflicting  evidence.— King  T.  King, 

146  P.  071.  «8  »s. 

(C)  Dlamlssal  or  Xonsnlt. 

1 165  (GaI.AppJ  That  certain  evidence  was 
developed  on  croea-examination  of  plaintifTs  wit- 
nesses held  not  to  preclude  the  court  from  con- 
sidering it  in  granting  nonsuit,— Waits  t.  Sil- 
veira,  145  P.  169. 

S  165  (Idaho)  A  motion  for  nonsuit,  under 
Rev.  Codes,  i  4354,  admits  the  existence  of  ev- 
^ry  fact  disclosed  or  inferable  from  plaintiff's 
evidence. — Southern  Idaho  Conference  Ass'n  of 
Seventh  Day  Adventists  v.  Hartford  Fire  Ins. 
Co.,  146  P.  602. 

(D)  Direction  of  Terdlet. 

1169  (Okl.)  A  verdict  should  be  directed  for 
deiendant  only  when  the  evidence,  with  all  in- 
ferences deducible  therefrom,  is  insufficient  to 
support  a  verdict  for  plaintiff.— Abbott  v.  Din- 
gus. 146  P.  365. 

VH.  INSTRUCTIONS  TO  JUBT. 

(A)  ProTlaae  of  Oowt  nnA  Jmrr  0«n- 
eral. 

I  191  (Okl.)  Where  plaintiff  relied  on  de- 
fendant's negligence  in  placing  coal  too  near 
the  track,  an  instruction  assuming  that  plain- 
tiff relied  on  the  act  of  defendant  in  unload- 
ing the  coal  was  properly  refuaed.~MisBonri, 
O.  &  G.  By.  Oo.  T.  Hfller.  145  P.  867. 

tl9l  (Or.)  A  request  to  charge  assuming  a 
fact  which  the  jury  was  not  bound  to  find  was 
properly  refused.— Kemp  Portland  By.,  Light 
&  Power  Co..  145  P.  274. 

I  194  (OkL)  An  instmctioa  charging  direct- 
ly on  the  weight  of  evidence  held  properly  re- 
fused.—Missouri,  O.  &  G.  Ry.  Co.  T.  UUler,  145 
P.  367. 

S  1 94  .  (Okl.)  An  instruction  defining  tbe  dam- 
ages recoverable  and  concluding,  "Provided  such 
damages  do  not  exceed  «  «  *  the  sum  sued 
for,"  held  not  equivalent  to  saying  that  such 
snm  was  reasonable  dainagra.~-Seay  v.  Plunkett, 

145  P.  496. 

(B)  Neoesaltr  and  aubJect-Matter. 

S203  (CaLApp.)  In  action  for  price  of  goods, 
instructions  stating  what  plaintiff  claimed  held 
not  improper,  though  jury  had  probably  been 
advised  of  the  claim  of  each  party.— Klamath 
Lumber  Co.  v.  Co-operatiTe  Land  &,  Trust  Co., 

146  P.  159. 

f203  (Wyo.)  A  defendant,  who  avails  him- 
f  of  misjoinder  of  parties  plaintlfiF  and  caus- 
es of  action  in  the  manner  prescribed  by  stat- 
ute, and  who  introduces  evidence  to  prove  that 
plaintib  are  not  Jointly  interested,  Md  en- 
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titled  to  an  Idstnietloii  BabmittliiK  the  deteose. 
-rrarlor  t.  StockweU,  146  P.  748. 

(O  Form,  Rcqalaltea,  mnd  Safllclenor. 

S  223  (Okl.)  Where  the  court  is  not  requested 
to  instruct  the  jury  in  writing  and  to  number 
and  sign  the  instruction*,  be  may  charge  the  ju- 
ry orally.— Bucher  v.  Showalter,  145  P.  1143. 

§232  (Wash.)  Under  Item.  &  Bal.  Code.  | 
364,  relating  to  instructiooB  as  to  the  form  of 
verdict,  a  direction  to  return  a  several  verdict 
for  each  of  two  plaintiffs  fceW  proper^I^bovitz 
V.  Cogswell,  145  P.  212. 

$  234  (Kan.)  In  an  action  for  a  money  judg- 
ment and  equitable  relief,  Iikld,  that  an  instruc- 
tion that  part  of  the  evidence  was  admitted  on 
matters  to  be  decided  ify  the  court,  but  that  the 
jury  might  consider  any  of  it  throwing  light  on 
the  matters  submitted  to  them,  was  not  errone- 
ous.—Delgarno  V.  Middle  West  Portland  Ce- 
ment Oo.,  146  P.  828. 

S  236  (Cal.)  A  defendant's  reguested  charge 
that,  in  determining  the  credibility  of  a  party, 
the  jury  could  consider  his  interest  in  the  result 
held  properly  refused.— Douglas  v.  Berlin  Dye 
Works  £  laundry  Co.,  146  P.  636. 

(D>  ApplloBbllttr  to   Plendlnva  and  ESvf- 
d«noe. 

S250  (Idaho)  Where  defendant  admits  execu- 
tion and  ddivery  of  the  notes  sued  on,  and 
such  notes,  when  introduced  in  evidrace,  are 
the  same  as  those  set  out  in  the  complaint,  it  is 
error  to  instruct  on  alteration  of  instruments.— 
Exchange  State  Bank  v.  Taber,  146  P.  1090. 

{252  (Nev.)  An  Instruction  on  the  authority 
of  agents  of  a  railroad  company  to  permit  the 
construction  of  a  building  on  its  land  held  not 
warranted  under  the  evidence. — Mirodiaa  v. 
Southern  Pac.  Co..  146  P.  812. 

1 252  (Wash.)  It  Is  improper  in  an  action  for 
personal  injuries,  where  there  is  nothing  to  show 
that  plaintiff  could  have  suffered  mental  an- 
i^uisb  from  the  injury,  to  submit  that  issue  to 
the  jury.— Bennett  v.  Oregon-Washington  B,  & 
Navigation  Co..  145  P.  62. 

i  253  (N.M.)  Beauested  instruction  as  to  right 
of  special  agent  oi  defendant  railroad  to  repel 
an  assault  held  erroneous  as  ignoring  the  ques- 
tions of  good  faith  and  reasonable  prudence.— 
Brobat  v.  El  Paso  &  S.  W.  Co.,  145  P.  258. 

{253  (Wash.)  In  a  tenant's  action  for  evic- 
tion, instruction  held  erroneous,  as  eliminating 
an  affirmative  defense.— King  v.  King,  145  P. 
971. 

(B)  Reanevt*  or  Prayen. 

$255  (Okl.)  Failure  to  instruct  on  any  par- 
ticular issue  is  not  error  in  the  absence  of  a 
request.— Seay  v.  Plunkett,  145  P.  406. 

1 260.  Bequested  instrnctions,  which,  ao  tar 
as  competent,  were  covered  by  uiose  given,  were 
properly  refused. 

—(Okl.)  Seay  v.  Plunkett,  145  P.  496; 

(Or.)  Everart  v.  Fischer,  146  P.  83. 

§260  (Kan.)  Refusal  of  an  instruction  held 
not  erroneous,  where  the  same  subject  was  snb- 
stantially  covered  by  other  inBtructions. — Lear- 
ens  V.  Hoover,  145  P.  877. 

{260  (Okl.)  Requested  instructions  substan- 
tially covered  by  a  charge  adequately  covering 
the  case  were  properly  refused.- Missouri,  O.  4 
G.  By.  Co.  V.  Sliller,  146  P.  367. 

8  260  (Wash.)  A  requested  instruction  that 
the  values  in  the  proof  of  loss  coiild  not  be  con- 
sidered on  the  issue  whether  plaintiff  avoided 
the  policy  by  false  swearing  held  sufficiently 
covered  by  an  instruction  given.— David  v.  Fi- 
delity-Phenix  Fire  Ins.  Co.  of  New  Tork,  145 
P.  199. 

{260  (Wash.)  An  instruction  given  held  not 
to  cover  a  retgursted  charge  that,  if  rainfall 
was  only  a  separate  concurring  cause  with  de- 
feodant's  net.  defendant  was  not  liable.— Rad- 
buni  y.  Fir  Trw  Lumber  Co.,  146  P.  682. 
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(F)  Objeotloas  amd  BbcecptlaMS. 

{273  (Wash.)  Laws  1909,  p.  184,  |  1,  snbd. 
4,  providing  for  the  time  of  taking  exceptions  to 
instructions,  applies  to  all  instructions  whether 
given  or  refused.— Badbum  r.  Fir  Tree  Lumber 
Co.,  146  P.  632. 

(O)  ConMtraetloB  mmA  Operatloa* 

{296  (Kan.)  Refusal  of  an  Instroctlon  tiiat 

fraud  in  procurement  of  the  note  was  not  to  be 
considered  on  the  question  of  bona  fide  holder 
held  not  error,  where  the  jury  were  told  that 
if  such  fraud  was  shown  the  trarden  oi  proving 
want  of  notice  was  on  plaintiff.— Leavens  t. 
Hoover,  145  P.  B77. 

{296  (Wash.)  The  court  having  sped&callj 
charged  that  the  burden  of  showing  fraud  in 
obtaining  a  release  was  on  plaintiff,  defendant 
was  not  prejudiced  by  a  general  instruction  ttiat 
the  burden  of  proving  affirmative  defense  waa 
on  defendant— fierce  T.  Seattle  Bleetrfe  Co., 

145  P.  22a 

S  296  (Wya)  In  an  action  by  S.  and  W.  for 
money  found  by  them  and  paid  over  to  defend- 
ant under  threats  of  criminal  prosecution,  re- 
fusal of  an  instruction  submitting  the  issue  of 
joint  ownership  by  S.  and  W.  held  not  cared 
another  instruction  on  the  subject.- Taylor  t. 
Stockwell,  146  P.  743. 

IX.  VERDICT. 
(A)  General  Verdlot. 

{330  (Gal.)  Though  the  issues  were  Incon- 
sistent a  jndfrmeot  on  a  general  verdict,  within 
Code  Civ.  Proc.  {  624,  will  not  be  reversed: 
the  verdict  necessarily  deciding  one  issue  for 
such  party.— In  re  Hellier's  Estate,  145  P.  1008. 

Where  several  issues  are  submitted,  a  gen- 
eral verdict  must  stand  if  the  evidence  on  one 
issue  akme  is  suffident  to  sustain  it. — Id* 

{  333  (N.M.)  Under  Comp.  Laws  1897,  {  2685 
(Code  Civ.  Proc.  subsec.  114),  a  verdict  for 
plaintiff,  without  stating  the  amount,  is  suffi- 
cient to  support  a  judgment,  where  the  amount 
is  simply  a  matter  or  calculation  from  undis- 

SDted  aUegations  of  the  pleadingB.^8anddi  v. 
forment,  145  P.  209. 

{ 339  (Or.)  Where  under  the  pleadings  the 
verdict  was  erroneous,  the  court's  duty  was  to 
direct  the  jury  to  retire  and  correct  it,  as  pro- 
vided by  L  O.  L.  {  150,  instead  of  granting  a 
new  trial.— Frederick  &  Nelson  v.  Bard,  146  P. 
669. 

{  345  (Cal.)  Where  claimant  failed  to  requnt 
the  submission  of  special  issues,  be  waived  his 
right  to  object 'to  the  rendition  of  a  general 
verdict- In  re  Hellier's  Estate,  145  P.  1008. 

X.  TRIAL  BT  COURT. 

(B)  FiMdlBK*  of  Faet  and  Ooaelasltfu 
of  Law. 

§  396  (CaLApp.)  Variance  between  a  finding 
that  a.  contracted  through  bis  agent,  D.,  and 
an  allegation  that  D.  and  R.  contracted  held 
not  material.— Montgomery  v.  Dom,  145  P.  14S. 

8  397  (Cal.)  Where,  on  an  issue  of  estuppel 
against  the  widow  to  allege  a  breach  of  an  ante- 
nuptial contract  by  her  husband  since  deceased, 
the  court  made  a  general  finding  that  she  was 
estopped,  which  was  sustained  by  the  evidence 
the  court  did  not  err  in  failing  to  expressly  lind 
that  her  failure  to  exercise  her  right  to  rescind 
during  the  husband's  lifetime  was  not  caused 
by  his  undue  Influence^— In  re  Waraer'a  Estatft, 

146  P.  604. 

{405  (Wash.)  Under  Rem.  ft  Bal.  Code,  { 
3S3,  exceptions  to  the  findings  and  conclusions 
may  be  hied  within  five  days  after  the  party 
acquires  notice  in  any  way  where  notice  of  the 
filing  is  not  served.— Meeker  t.  Waddle,  145  P. 
967. 


Digitized  by  Google 


1247 


INDEX-DI0B8T 


zi.  wAxvnt  AXir  ooBiBBOTioir  or 

ZRKE01TZ.&BITIBS  AMD  BBBOBS. 

S409  (Okl.)  The  power  to  correct  errors  in 
their  own  proceedings  is  inherent  in  conrta  of 
general  Jurisdiction.— Todd  t.  Orr,  145  P.  893. 

TROVER  AND  CONVERSION. 

See  Appeal  and  Error,  |  1089:  Oarrlen,  f  94: 
Chattel  Mortgages,  H  169,  220,  229;  Jnry.  | 
13. 

Z.  ACTS  OOHSTITUTIKO  OOMVER- 
UOM  AWP  IiIABIUTT 
THEBEFOB* 

1 8  (Wath.)  Where  defendant  sold  goods  be- 
Umglag  to  plaintiff  which  were  stored  in  a  ware- 
house and  the  buyer  took  poss^ion,  defendant 
assumed  constructive  possession  and  was  gniltjr 
of  a  convereion. — Bickford  t.  Hupp,  145  P.  454. 

S  9  (Okl.)  A  demand  is  not  a  condition  pre- 
cedent to  the  right  to  sue  for  a  conversion, 
where  the  taking  was  wrongful. — Bank  of  Com- 
merce of  Ilalston  V.  Gaskiil,  145  P.  1181. 

S  9  (Wash.)  Tbe  refusal  by  an  agister  to  de- 
liver oortes  on  demand  of  the  new  owner  for 
tha  stated  reason  that  they  had  been  vtld  1«  a 
conversion  thereof.— Donofrio  r.  Watson  Bros., 
145  P.  75. 

IL  ACTIONS. 

(A)  Bisht  «f  Aetlon  DeftmBCs. 

S  16  (Wash.)  The  sureties  on  an  appeal  bond 
held  to  have  become  the  owners  of  the  proper^ 
involved  under  th«lr  agreement  with  the  appel- 
lant 80  as  to  be  entitled  to  sne  for  the  conTer- 
sion  thereof.— Donofrio  t.  Wataon  Bros.,  145 
P.  75. 

S  40  (Kan.)  Evidence  in  an  action  for  conver- 
sion held  to  sustain  a  verdict  for  plaintiff  of 
$650.-Boam  v.  Cohen.  145  P-  559. 

TRUST  DEEDS.  - 

See  Mortsages. 

TRUSTS. 

See  Banks  and  Banking,  f  I  47,  813 ;  Executors 
*  and  Administrators,  S  $2. 

I.  OBEATIOM,  EXISTEKCE.  AMD  VA- 
UDITT. 
(A)  Bxprcss  Trnsta. 

1 34  (CaLApp.)  Owner's  check,  drawn  on  her 
bank,  with  direction  to  pay  it  to  a  contractor 
on  discharge  of  liens,  held  not  to  constitute  a 
trust  in  favor  of  plaintiffs,  who  had  filed  liens 
against  the  building.— Wade  v.  City  and  County 
Bank.  145  P.  145. 

1 44  (Kan.)  Evidence,  in  an  action  by  heirs 
to  set  aside  a  trust  deed  as  procured  by  nndue 
Influence  and  fraudulent  conduct,  held  to  sus- 
tain findings  for  defendants.— Wluteley  v.  Wat- 
aon,  145  P.  568. 

(B}  IUsbMIbs  Triwto. 

{81  (Or.)  To  establish  a  resulting  trust  in 
favor  of  a  husband  purchasing  property  in  his 
wife's  name,  it  must  have  been  onderatood,  at 
tbe  time  title  was  taken,  that  the  wife  was  to 
hold  it  as  tmstee.- Coe  v.  Coe,  145  P.  674. 

189  (Or.)  Evidence  held  insufficient  to  estab- 
li^  a  resulting  trust  in  favor  of  husband  buy- 
ing property  and  taking  title  in  his  wife's  name. 
-Coe  V.  Coe.  145  P.  U74. 

The  evidence  to  establish  a  resulting  trust 
is  not  required  to  go  w  far  to  be  free  from 
doubt.— Id. 

UNDERTAKINGS. 

See  AK>eaI  and  Brtor,  |f  383,  892;  Attach- 
ment, i  129 ;  Bonds. 


UNDUE  INFLUENCE. 

See  Husband  and  Wife,  i  34. 

UNITED  STATES. 

See  Indians ;  Territoiiea. 

VACATION. 

See  Judgment.  H  138-162,  843-399. 

VENDOR  AND  PURCHASER. 

See  Cancellation  of  Instruments,  K  21,  24,  26. 
60;  Covenants.  S8  69,  77:  Deeds;  Judg- 
ment, S  251;  Sales;  Specific  Performance, 
I  ll4;  Taxation,  f  615. 

I.  RBOtJUXTES  AHD  VAUDITT  OF 

OONTKAOT. 

{16  (Wash.)  Where  a  vendor  gave  the  pur- 
chaser a  resBonable  time  to  accept  an  offer  be- 
fore withdrawing  it.  it  is  not  estopped  from  re- 
fusing to  perform  oecause  the  purchaser  had 
bought  land  to  enable  him  to  accept  the  offer. 
—Brown  Bros.  Lumber  Co.  t.  Preston  Mill  Co., 
145  P.  964. 

The  giving  of  three  months'  time  within  which 
an  offer  for  tbe  sale  of  land  might  be  accepted 
held  to  be  a  reasonable  time  under  the  drcum- 
Btances. — Id. 

$25  (Wash.)  The  handing  of  a  contract  for 
tbe  sale  of  land,  executed  by  the  vendor,  to  the 
purdmser  for  his  ezaminanon,  with  other  pa- 
pers to  be  executed  by  the  purchaser,  is  not 
a  delivery  of  the  contract.— Brown  Bros.  I>um- 
ber  Co.  v.  Preston  Mill  Co..  145  P.  964. 

The  acts  of  the  parties  to  a  contract  for  the 
purchase  of  land  should  be  construed  accord- 
ing to  business  raJee  in  determining  whether 
there  was  an  intent  to  deliver  the  contract. — Id. 

S  30  (KanO  That  persons  voluntarily  sign- 
ing a  bond  for  a  deed  neglected  to  fully  ascer- 
tam  its  contents,  Ike/if  not  to  release  them  from 
the  obligation.- Coster  v.  Oliver,  145  P.  554. 

S  33  (Wash.)  A  purchaser  h^d  entitled  to  re- 
scind for  false  representations  that  land  was  in 
the  heart  of  a  German  Gatholio  oommiuity, — 
Becker  v.  Clark,  145  P.  65. 

{ 37  (Wash.)  A  purchaser  may  rely  upon  the 
representations  of  the  vendor  if  for  any  reason 
tbe  falsity  of  the  representations  Is  not  readily 
ascertainable.— Becker  v.  Clark,  145  P.  65. 

{44  (Wash.)  Evidence  held  to  show  that  the 
vendor's  agent  falsely  represented  the  land  was 
in  the  heart  of  a  German  Catholic  community.— 
Becker  v.  Clark,  145  P.  66. 

m.  KODIFICATIOHOB.  SE80ISSI01I 
or  OOKTRAOT. 
(JBy  KeMlsaton  fcy  VenAov. 

{ 93  (Mont.)  A  vendor,  who  grants  time  to 
the  purchaser  for  the  payment  of  installments, 
may,  on  tbe  default  continuing,  demand  pay- 
ment of  the  price  and  give  notice  of  his  purpose 
to  terminate  the  contract  for  further  default.— 
Suburban  Homes  Co.  v.  North,  145  P.  2. 

{  100  (Mont)  Default  in  the  payment  by  the 
purchaser  of  any  installuient  of  the  price  is  a 
distinct  breach;  but  the  vendor,  entitled  to  de- 
clare a  forfeiture,  must  act  promptly.— Subur- 
ban Homes  Ca  v.  North,  145  P.  2. 

(C)  Rescl«»loB  by  Pnreliaser. 

{  108  (Wash.)  Breach  of  promissory  repreeen- 
tations  made  in  a  sale  of  land  ordinarily  does 
not  warrant  rescission,  hut  gives  the  purchaser 
a  suit  for  damages.— Becker  v.  Clark,  145  P.  65. 

I  1 1 0  (Colo.)  An  agreement  by  the  vendor  to 
render  a  portion  of  the  land  irrigable  held  to 
be  collateral  to  the  contract  of  sale,  so  that  its 
breach  did  not  entitle  tbe  vendor  to  rescind. — 
Cheney  v.  Bierkamp,  145  P.  6BL 
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XV.  PEBFORMAHCB  OF  CONTRACT. 
(D)  Paymeat  of  Paiwhsae  Hoaar. 

J 187  (Moot.)  A  atipulation  in  a  contract  of 
e  of  real  eatate  which  gives  the  vendor  a 
right  to  forfeit  the  contract  for  failure  of  the 
ptuchaBer  to  pay  installments  may  be  waited.— 
Suburban  Homes  Co.  t.  North,  145  P.  2. 

RIOHTS  Aim  I.IABIIJTIEB  Ol* 
PAKTIES. 
(B)  Aa  to  Third  Persotu  In  aen«ral. 

S2I2  (Cal-App.)  A  eubseqaent  purchaser  of 
land  mnst  definitely  noti^  a  prior  porchaser  of 
his  claim  to  payments  under  the  prior  contract 
before  becoming  entitled  thereto.— Minaker  v. 
Sunset  Building  A,  Real  Estete  Co..  145  P.  642. 

(O  Bom  FIAo  PBTohaaera. 

1 229  (OkL)  Where  a  landowner  executed  an 
absolute  deed  to  secure  a  loan  and  remained  in 
possession,  and  the  land  was  subsequently  con- 
veyed by  the  grantee  to  two  persons,  one  with 
Icnowledge  of  tiie  character  of  the  former  deed, 
both-  were  chargeable  with  notice. — Williams  v. 
Purcell,  145  P.  1161. 

S229  (Or.)  Where  a  deed  executed  with  a 
blank  for  a  grantee  is  fraudulently  taken  from 
the  grantor  and  the  blank  filled  up,  no  title 
posses  thereby,  and  a  bona  fide  punwaser  from 
the  grantee  acQulres  no  title.— Telsehow  v.  Quig- 
gle,  145  P.  11. 

1 232  (N.H.)  A  purchaser  from  a  person  other 
than  the  possessor  Is  chargeable  with  notice  of 
sudi  right  of  the  posseBsor  as  an  inquiry  would 
have  disclosed.— HcBee    O'Connell,  146  P.  123. 

A  tenant's  possession  Is  snflhiient  to  put  an 
intending  purchaser  on  inquiry  as  to  the  tand- 
iord's  right.— Id. 

1 232  (Or.)  One  obtaining  a  deed  from  a  gran- 
tee whose  name  ms  Inserted  without  authority 
of  the  grantor  in  poasesslMi  ot  the  property  held 
not  a  bona  fide  purchaser  aa  a^inst  the  gran- 
tor.—Telschow  T.  Quiggle,  146  P.  11. 

One  oontemplatiiu;  the  purchase  of  land  from 
a  grantee  whUe  uie  grantor  is  in  possession 
mnst  take  notice  of  the  rights  of  the  grantor 
which  may  exist  oatside  the  deed. — Id. 

1 233  (N.M.)  Where  a  purchaser  has  diligent- 
ly pursued  an  inquiry  and  failed  to  learn  of  an 
unrecorded  instrument  or  right  under  he  is 
not  chargeable  with  conatmctiTe  notice  uiereof. 
-McBee  r.  COonnoIl.  145  P.  123. 

J 244  (Kan.)  Evidence,  In  an  action  for  ape- 
c  performance  of  a  contract  to  sell  realty, 
held  to  sustain  a  finding  that  a  subsequent  pur- 
chaser was  chargeable  with  notice  of  plaintifTs 
rights.— Williams  v.  Wes^els,  145  P.  856. 

TI.  BEMEDSBS  OF  VSNDOR. 

(A)  Uoa  and  Heaoveir  a<  I<aa<. 

|29S  (Mont,)  Where  a  vendor  recovera  l3ie 
property,  the  measure  of  compensation  for  Im- 

Srovementa  made  by  the  purchaser  is  the  en- 
anced  vaJoe  of  the  property,  not  exceeding  the 
cost  of  improvements.— Suburban  Homes  Co.  t. 
North,  145  P.  2. 

(B)  Action*  for  Purobase  Honor. 

|3t4  (Kan.)  A  petition  declaring  on  a  pur- 
chaser's promise  to  pay  the  balance  in  cash  in 
three  years,  instead  of  In  stock,  if  within  that 
time  a  cement  plant  had  not  been  established, 
held  not  demurrable  for  failure  to  state  a  cause 
of  action.— Deleamo  v.  Middle  West  Portland 
Cement  Co.,  145  P.  823. 

vn.  bemedum  of  purchaser. 

(A)  Reoo-rcrr  of  Pnreliasa  ■obot'  Paid. 

1339  (Idaho)  Vendea  held  not  entitled  to 
retain  possession  of  the  land,  and  refuse  to  pay 
the  price,  and  seek  to  recover  payments  made, 
for  failure  of  tiUe.— Biachar  v.  Shields,  145  P. 


1341  (Uont)  A  porduLser  may  not  recover 
payments  without  proving  that  his  default  was 
not  the  result  of  his  grossly  negligent  or  fraud- 
ulent breach  of  duty,  and  then  ou  compensation 
to  the  vendor,  as  required  by  Rev.  (>)des,  I 
6030.— Suburban  Homes  Go.  v.  North,  145  P.  Z 

(B>  Aatlaaa  far  Breacb  of  Caatraat. 

I  SSI  CWyo.)  Th«  neaauN  of  damam  fov  faH- 
ure  to  convey  land  for  a  stipulated  price  Is 

the  difference  between  the  value  of  the  land  at 
the  time  set  for  conveyance  and  the  contract 
price.— Francis  v.  Brown,  145  P.  760. 

On  breadi  of  ft  contract  for  sale  of  land,  do- 
less  purchasers  offer  evidence  to  diow  value 
of  land,  their  measnze  of  daoiages  must  be  lim- 
ited to  the  amount  which  they  have  paid  wi& 
interest. — Id. 

Interest  on  money  deposited  in  bank  by  pur- 
chaser to  order  of  vendor  of  land  on  same  iaj 
vendor  refused  to  perform  is  not  recorerable. 
—Id. 

VENUE. 

See  Criminal  Law,  |  1150;  Jusdcei  of  tb» 
Peace.  |  72. 

n.  DOmOIUB  OR  RSSIDEirOB  OF 
PARTIES. 

1 22  (Kan.)  Where  aa  action  was  brought 
against  nonresidents  and  their  property  attach- 
ed, and  also  against  a  resident  of  another  coun- 
ty,  and  there  was  no  evidence  to  sustain  a 
cause  of  action  against  the  nonresidoitB,  Uw 
court  had  no  jurisdiction  over  tbfi  lewdenb— 
Hembrow  t.  Winsor,  145  P.  837. 

VERDICT. 

See  Criminal  Law.  |  877;  IMal.  H  lOB,  83»- 

830. 


See  Saectiom. 


See  Gaming. 


VOTERS. 


WAGERINa 


WAGES. 

See  Master  and  Servant,  {  60. 

WAIVER. 


See  Appeal  and  Error,  K  104,  S92.  005,  1078; 
Carrienk  {  04 ;  Crimioal  L 
Bstoppel :  Exemptions,  i  80 
Information,  |  196;  Insurance,  U  384,  565: 


i^;  Criminal  ;^w,  h  26&,'s26; 

;  Inaictment  and 
nee,  U  384,  565: 
Limitation  of  Actions,  !  160 :  Msndamus,  | 
154;  Parties,  |  287;  Pleaduig.  U  34,  406, 
409;  Principal  and  Agent.  |T45l  Sales,  i 
477;  Tender  and  Pnndkaser,  |  187. 

WARDS. 

See  Onardlan  and  Ward. 

WAREHOUSEMEN. 

See  Carriers.  {  404;  BepleTin,  |i  1!^  28. 

WARRANTY. 

See  Sales,  U  262-273. 

WATERS  AND  WATER  COURSES. 

See  Customs  and  Usages,  1  8;  Drains;  Navi- 
gable Waters. 

n.  EATURA^  WATER  OOVRSBS. 
(A)  Rlparlaa  Klchte  la  Qaaeral. 

{  36  (UUh)  The  Legislature  had  power  to  en- 
act Comp.  Lawa  1907,  8  206,  subd.  15,  giving 
a  city  juriadictioQ  over  streama  from  which  its 
water  supply  is  taken  to  protect  than  frook  pol- 
lntioiL--Salt  Lake  C&tj  t.  Zonnr,  146  P.  1047. 
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TI.  APPKOPBXATIOlf  AMD  PBB- 
■ORIPtlOir. 

1 140  (Ariz.)  The  one  wlio  first  uses  anappro- 
nriated  waters  for  any  of  the  porposea  prescrib- 
ed by  Civ.  Code  1801.  par.  4160,  acquires  the 
better  right  thereto.— Dagga  v.  Howard  Sheep 
Co..  146  P.  140. 

S  152  (Ariz.)  Plaintiff  aulnfc  to  csteblifih  wa- 
ter rights  mUBt  allege  facts  showing  his  appro- 
priation to  Bome  beneficial  oae  pfior  to  any  ad- 
verse act  bT  defendant— DaffiB  t.  Howard 
Sbeep  Co.,  145  P,  140.        .  .     .    ^  , 

A  complaint  to  establiah  nghta  m  flood  wa- 
ters, which  shows  that  for  many  years  plaintiff 
maintained  a  dam  and  a  ditch  and  used  the  wa- 
tew,  and  tiiat  recently  defendant  diverted  the 
same,  statea  a  cause  of  action.— Id. 

A  decree  in  a  suit  to  establish  rinnts  to  flood 
waters  held  to  conform  to  the  pleadings  and 
verdict,  and  to  grant'  relief  as  required  by  Civ. 
Code,  1001,  par.  1428.-Id. 

Vm.  ARTIFXCIAI.  POWDfl,  RESER- 
VOIRS, AND  CHANirEX.S,  DAM8, 
Aia>  FI.OWA6E. 

S  167  (Wash.)  A  riparian  owner,  damming  a 
stream,  is  not  bound  to  anticipate  unprecedent- 
ed etorms  or  rainfalls.— Radbum  v.  Fir  Tree 
Lamber  Co..  145  P.  632. 

IX.  PTTBLIC  WATER  SITPPI-T. 
<A)  Domcatto  and  Hanlclpnl  PnrvoNea. 

I  I Q8  (Cal-App.)  A  violation  by  public  serv- 
ice corporation  of  Const  art.  14,  fif  1,  2,  pro- 
hibiting the  collection  of  a  rate  for  water  in 
excess  of  that  fixed  by  city  council,  does  not 
work  a  forfeiture  of  the  works  and  franchises 
of  the  corporatlon^Hatfield  v.  People'»  Water 
Co.,  145  P.  164. 

S  196  (Utah)  A  complaint  cbarging  defmdant 
with  permitting  horses  to  pasture  along  a 
stream  fropi  which  a  city's  water  supply  waa 
taken,  contrary  to  a  city  ordinance,  held  valid 
acainst  demurrer.— Salt  Lake  City  v.  Yoang, 

145  P.  1047. 

§201  (Cal.App.)  A  public  service  corpora- 
tion supplying  water  to  the  inhabitants  of  a 
city  must  furnish  water  on  the  payment  or  ten- 
der of  the  established  legal  rates.— Hatfield  v. 
People's  Water  Co.,  14B  P.  164. 

{203  (Cal.App.)  A  complaint,  In  an  action 
against  a  water  company  for  charging  excessive 
water  rates,  which  fails  to  allege  the  establish- 
ment of  legal  rates,  states  no  cause  of  action. — 
Hatfield  V.  People's  Water  Co..  145  P.  164. 

I  203  (Wash.)  The  public  service  commission 
act  does  not  render  void  or  voidable  a  prior  con- 
tract by  which  a  waterworks  company  agreed 
to  ftfmish  water  free  to  certain  mills.— iState 
v.  Public  Service  Oommission  of  WasUngton, 

146  P.  215. 

The  public  service  commission  cannot  declare 
a  contract  for  the  furnishing  of  free  water 
void  without  giving  the  parties  an  oppoitunity 
to  be  lieard.--Id. 

An  order  of  the  public  servic«  oommisdon 
letting  aside  a  former  order  directing  a  water 
company  to  terminate  a  contract  to  furnish  free 
water  to  certain  mills  held  not  an  abuse  of  the 
commission's  discretion. — Id. 

(B)  Trriflratlon  and  Otber  AvrlcnltBrml 
Pnrpoaea. 

S  234  (Wash.)  Under  articles  of  incorporation 
of  a  mutual  irrigation  corporation,  by-laws,  and 
certificates  of  stock,  a  water  right  represented 
by  a  certificate  held  appurtenant  to  the  land 
described  therein.— Berg  t.  Yakima  Valley  Ca- 
nal Co.,  145  P.  619. 

1240  (Colo.)  The  right  of  preference  to  bene- 
ficiat  use  of  water  depends  on  priority  of  ap- 
propriation and  necessity  of  use.—Comatoek  v. 


Larimer  4  Weld  Beaervoir  Co.,  145  P.  700; 
South  Platte  Ditch  Co.  v.  Same,  Id.  707. 

Custom,  usage,  or  aj^reement  between  appro- 
priatora  of  water  in  one  district,  as  to  use  of  a 
stream  therein,  cannot  bind  appropriators  in 
other  districts  of  the  division  from  the  river  to 
which  the  stream  is  tributary;  the  division  be- 
ing the  unit  as  to  priorities.— Id. 

S243  (Colo.)  Division  of  the  year  into  direct 
Irrigation  and  storage  seasons  is  not  a  matter 
for  the  courts ;  use  under  an  appropriation  be- 
ing limited  as  to  time  only  by  necessity.— Com - 
stock  V.  Larimer  &  Weld  Reservoir  Co.,  145  P. 
700;  South  Platte  Ditch  Co.  v.  Same,  Id.  707. 

g  247  (Colo.)  To  a  suit,  by  an  appropriator  of 
water  for  storage,  for  division  of  the  year  into 
direct  irrigation  and  storage  seasons,  held,  the 
direct  irrigators  of  the  whole  water  division,  and 
not  merely  of  a  single  district,  were  necessary 
parties  defendant— Comstock  v.  Larimer  & 
Weld  Reservoir  Co.,  145  P.  700;  South  Platte 
Ditch  Co.  V.  Same,  Id.  707. 

Appropriators  of  water  for  direct  irrigation 
are  not,  as  matter  of  law,  limited  to  the  period 
from  April  15th  to  September  15th  of  each  year 
for  diversion  and  use  of  water. — Id. 

To  entitle  an  appropriator  of  water  to  main- 
tain an  equitable  action  against  the  use  of  wa- 
ter by  another  appropriator,  the  complaint  must 
show  plaiotiff  has  a  superior  right,  both  in 
point  of  time  and  necessity  of  use. — Id. 

Questions  of  wasteful  use  may  not  be  consider- 
ed, as  in  a  suit  to  restrain  waste,  in  a  suit 
merely  for  dlvlt^on  of  the  year  into  two  seasons, 
one  for  direct  irrigation,  the  other  for  ^torai,-e 
of  waters.— Id. 

§253  (Wash.)  The  stock  of  a  mutual  irriga- 
tion corporation  represents  water  rights,  and  a 
transfer  of  a  certificate  transfers  a  right, — Berg 
V.  Yakima  Valley  Canal  Co.,  145  P.  619. 

A  lease  of  land,  to  which  a  water  right  is  a]  " 

Snrtenant,  held  an  assignment  of  the  right  uu- 
er  a  stipulation  that  the  lessee  would  accept 
as  his  water  right  a  part  of  the  water  rl^t  of 
the  landlord. — Id. 

Where  water  furnished  by  a  mutual  irrigation 
corporation  was  appurtenant  to  land  leaded,  the 
lessee  held  entitled  to  sue  the  corporation  for 
failure  to  supply  water.— Id. 

§  260  (Wash.)  A  mutual  irrip:ation  corpora- 
tion, failing  to  maintain  its  irrigution  ditch  in 
proper  repair,  held  negligent  and  liable  for  dam- 
ages at  the  suit  of  a  stockholder. — Berg  v.  Yaki- 
ma Valley  Canal  Co.,  145  P.  619. 

S26I  (Waah.)  A  mutual  irrigation  corpora- 
tion, recognizing  the  rights  of  a  purchaser  of 
land  to  water  as  appurtenant  thereto,  cannot  es- 
cape liablUty  for  faitnre  to  lernlBh  WBter  t»  a 
Icsbee.— Beiv  v.  Yakima  Valley  Canal  Co.,  145 
P.  619. 

I  263  <Waaih.)  Evidence  held  to  justify  a  find- 
ing that  a  mutual  irrigatitMi  corporation  negli- 
gently failed  to  maintain  its  irrigatioa  ditch  in 
proper  repair.— Berc  v.  Yakima  Vall«r  Canal 
Co.,  145  P.  619. 

WILLS. 

See  Deeds,  I  128;  Descent  and  Distribution; 
Evidence,  i  123;  Bxecutors  and  Administra- 
tors. 

I.  KATVRE  Aim  EXTENT  OF  TESTA- 
MENTARY POWER. 

{6  (Okl.)  Rev.  Laws  1910,  8  S41S,  held  not 
to  preclude  the  surviving  wife  from  bequeathing 
jointly  acquired  property  inherited  from  the  de- 
ceased husband.— Black  v.  Haynes,  145  P.  862. 

§6  (Wash.)  Under  Rem.  &  Bnl.  Code,  !§ 
1319,  1842.  insured's  community  interest  in  the 
proceeds  of  life  insurance  policies  held  subject 
to  testamentary  ditsposition. — German -American 
State  Bank  of  RitzviUe  v.  Oodman,  145  P.  221. 
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XV.  RBQUISITES  AMD  VAUDITT. 
(B)  Porm  and  CoKtemta  of  iBBtrvments. 

§94  (CaL)  A  document  held  a  will  notwlth- 
Btacding  incorrect  E^lish,— In  re  SUva's  Eb- 
tate.  145  P.  1015. 

(O)  BIsetmtlOM. 

ft  19  (Cal.)  Will  held  duly  executed,  though 
testator  did  not  expressly  declare  the  instru- 
ment to  be  bis  will— In  re  Silva's  Estate,  145 
P.  1015. 

S  1 19  (Mont.)  Under  Rev.  Codes,  C  4726,  there 
is  insufficirat  execution  of  a  will  where  the  tes- 
tatrix did  not  publish  the  instrument  as  a  will, 
and  the  paper  was  folded  in  such  manner  that 
the  witnesses  did  not  see  what  the  instrument 
was.-In  re  Williams*  Will,  145  P.  057. 

Where  an  instrument  was  folded  bo  that  the 
■ubscribing  witnesses  could  not  read  it  or  see 
tihe  attestation  clause  the  recitals  in  the  at- 
testation clause  held  not  to  show  a  valid  exe- 
cution of  the  instrument  as  a  will. — Id. 

That  one  of  Uie  snbscrlhing  witnesses  knew 
the  nature  of  the  Instrnment  does  not  show  that 
there  was  a  publication  as  to  the  other,  neces- 
sary for  the  valid  execution  of  a  will.— Id. 

1120  (CaL)  A  will  held  duly  executed  though 
the  witnesses  were  not  expresBlr  reauested  to 
sign.— Id  re  Silva's  Estate,  145  P.  1016. 

g  1 23  (Cal.)  Where  as  part  of  one  transaction 
.the  testator  signed  his  will  and  the  subscriblug 
witnesses  signed,  it  was  immaterial  which  sign- 
ed first— In  re  Silva's  Estate.  146  P.  1015. 

(G)  RrrooatloB  m«  ReTtvul. 

{  177  ^Cal.)  Under  CIt.  Code,  fi  1292,  the  tes- 
tator's direction  to  his  wife  to  destroy  his  will 
and  her  destruction  of  the  envelope  which  he 
was  informed  contained  the  will  is  not  a  revoca- 
tion.—In  re  Silva's  Estate.  145  P.  1016. 

Where  the  beneficiary  nnder  a  will  fraudu- 
lently informed  the  testator  that  she  had  de- 
stroyed it  according  to  bis  directions,  probate 
of  the  document  which  was  not  destroyed  cannot 
be  denied  on  the  ground  that  it  was  revoked. 
—Id. 

I  191  (Wash.)  Under  Rem.  &  Bal.  Code,  S 
1^3,  a  will  is  revoked  by  marriage  of  testator 
unless  provision  be  made  for  the  wife  or  she 
he  BO  mentioned  in  the  will  as  to  show  an  intent 
not  to  make  such  provision.— Koontz  v.  Koontz, 
146  P.  201. 

V.  PROBATE,  ESTABUSHMEirr.  AKD 
AXMULMEMT. 

(B)  JarlsdleU»m,  Llmit»«o»a,  uA  iMbea. 

S  257  (Wash.)  Under  Const  art.  4,  §  6,  giv- 
ing the  su^rior  court  jurisdiction  in  all  cases 
in  equity,  in  certain  cases  at  law,  and  in  "all 
matters  of  probate"  the  court  as  a  court  of 
general  Jurisdiction  may  construe  wills  at  the 
suit  of  proper  parties.— Bayer  v.  Bayer,  146  P. 
433. 

(H)  BTldenoe. 

g  288  (Mont)  As  the  contestant  Is  bound  un- 
der Rev.  Codes,  8  7397,  to  file  grounds  for  con- 
test and  the  proponent  joins  issue  thereon,  the 
contestant  has  the  burden  of  proof.- In  re  Wil- 
Uams'  WiU,  145  P.  957. 

1 293  (Mont.)  Rev.  Codes,  S  4732,  declaring 
that  gifts  to  subscribing  witnesses  are  void,  has 
no  application  to  witnegses  to  the  execution  of 
a  wilrwho  did  not  subscribe  hereto,  and  does 
not  disqualify  Mm  from  testifying  in  proceedings 
to  probate  the  will.— In  re  Williams*  Will,  145 
V.  1)57. 

That  a  witness  was  named  na  executor,  and 
na  such  would  receive  compensation,  dors  nut 
diKqualify  him,  under  Rev.  Ouiles,  |  47U^,  from 
teatifying.—ld. 

Umier  llev.  Cndcs,  §  7400.  lu  tfl,  that  one  not 
a  subscribing  witHeKs  could  tt.>8tify  to  the  due 
execation  of  a  will. — Id. 


(302  (Wash.)  Evidence  in  a  wilt  contest  held 
to  justify^  a  finding  that  signature  to  the  will 
was  genuine.- In  re  Brown's  Estate,  145  P.  581. 

S  303  (CaL)  A  will  may  be  established  al- 
though the  witnesses  to  its  execution  gave  con- 
flicting testimony.— In  re  SUva's  Estate,  145  P. 
1015. 

{  303  (Mont)  Where  the  testatrix  did  not  ac- 
knowledge or  declare  to  the  other  subscribing 
witness  that  the  instrument  was  her  will,  the 
impeachment  'of  one  of  the  subscribing  wit- 
nesses, who  denied  acknowledgment  does  not 
warrant  probate  of  the  wilL— In  re  Williama* 
WUl,  14SP.  967. 

VI.  COMSTKUOTIOM. 
(A)  General  B.alea. 

{435  (Kan.)  An  unambiguous  will  will  be  en- 
forced, without  construction,  according  to  its 
provisions. — Martin  v.  Martin,  145  P.  605. 

i  449  (Cal.)  Under  Civ.  Code.  |  1326,  a  will 
is  to  he  so  construed  as  to  prevent  intestacy 
if  reasonably  possible, — In  ro  Bilva's  Estate,  14o 
P.  1015. 

S488  (Wash.)  Parol  evidence  ia  inadmleaible 

to  limit  or  extend  the  unambiguous  provisions 
of  a  will. — German-American  State  Bank  of 
Ritzville  v.  Godman,  145  P.  221. 

Vn.  RIGHTS  AHD  XJABXLITIEB  OT 
DEVISEES  AND  IXOATBES. 

tton*  Knd  Ii«pSB> 

I  766  (Cal.)  Letters  of  testatrix  and  her  gifts 

of  certificates  of  deposit  to  legatees  named  in 
her  will  held  an  ademption  of  such  legacies  witli- 
in  Civ.  Code.  {  1351.— In  re  Baker's  Estate, 
146  P.  1006. 

(G)  Debts  of  Testator  mnd  ImmmbnBeea 
OB  Proyertr* 

S  827  (Wash.)  A  general  direction  to  pay 
debts  and  funeral  expenses  held  not  an  appro- 
priation of  the  proceeds  of  insurance  policies 
which  were  bequeathed  to  a  designated  legatee. 
—German-American  State  Bank  of  RitiviUe  v. 
Godman,  145  P.  221. 

A  testator's  intention  to  appropriate  exempt 
property  to  the  payment  of  d^ts  must  appear 
by  clear  and  i^it  luigoage^Id. 

WITNESSES. 

See  Depositions;    Evidence ;    Principal  and 
Agent  S  21:  Trial,  i  140;  WUls,' |  120. 

I.  ATTEITDANCE.  PRODVOTION  OV 
DOOVMEICTS.  AND  COM- 
PENSATION. 

1 21  (Or.)  The  court  may  during  the  trial 
punish  a  witness  refusing  to  testify  by  pretend- 
ing that  he  does  not  remember.— (^linger  T. 
Frank,  145  P.  1069. 

n.  GOKFETEKOT. 

eral. 

I  40  (Old.Cr.App.)  The  question  of  the  com- 
petency of  a  witness  of  tender  age  ia  addressed 
to  the  trial  court's  discretion. — Seigler  v.  State, 
145  P.  308. 

A  child  of  tender  years  held  competent  to  tes- 
tify.—Id. 

§  79  (I'tah)  The  competency  of  a  child  to  tes- 
tify is  within  the  discretion  of  the  trial  court.— 
State  V.  MacMillan,  145  P.  833. 

On  a  trial  for  taking  liberties  with  a  child 
between  seven  and  ciKot  years  old,  the  court 
could,  in  its  discretion,  permit  the  child,  a 
"bright"  girl,  to  testify.- Id. 
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(ti)  Teatlmo^T  nt  PavileB  or  Peraona  In- 
terested, for  or  &aratitst  Representa- 
tlvea,  SwTTlTors,  or  BBceeBnors  in 
Title  or  Interest  of  Persona  Deeeas- 
ed  or  In«onpetent. 

I  159  (Kan.)  A  widow's  testimony  that  she 
■igaed  a  deed  under  threats  of  her  husband,  and 
tbat  from  what  baA  happened  she  feared  there 
would  b«  more  trouble,  not  incompetent,  un- 
der Code  CSt.  Proc  I  820  (Gen.  St.  1009,  S 
5914).  B8  amended  by  XawB  1911,  a  229,  relat- 
ing to  tranaactionB  with  deeedentEr— Watts 
v/Myers,  140  P.  827. 

- 1 159  (Kan.)  An  objection  to  tiie  introdnction 
of  tlie  Btenographer's  transcript  of  testimony  of 
a  deceased  grantor  as  incompetent  under  Laws 
IBll,  c.  229,  as  concerning  transactions  had 
personally  with  a  person  smce  deceased,  held 
properly  overruled. — New  v.  Smltb,.  145  P.  880. 

(D)  Oonfidentlnl  Relations  and  PrlTileced 
Com  m  antcatiom  s. 

1219  (Ur.)  Under  L.  O.  L.  S  734,  a  party  who 
teatifiea  In  bia  own  behalf  on  a  snbject  thereby 
removes  the  privilege  of  bis  attorney  from  teati- 
&inK  on  the  Bame  aubject.— Gerlinger  v.  Frank, 
146P.  1069. 

m.  mCAMTWATIOH. 

(B)  Oross-BxantaatioB  aad  Re-IBxamiBB* 
tlon. 

|2ft8  (Oal.Apn,}  The  cross-examination  of 
accused  as  to  ^at  she  did  with  a  pistol,  con- 
cerning which  she  testified  on  direct  examina- 
tion, and  wbere  she  carried  it  on  her  person, 
held  ptopeis^People  v.  Ijiiz,  145  P.  153. 

§268  (Cal.App.>  A  witness  having  identified 
a  smootn  quarter  -  foimd  in  defendant's  pos- 
session, as  an  incriminating  circamBtance,  the 
court  did  not  err  in  limiting  the  cross-examina- 
tion to  the  means  by  which  he  assumed  to  dis- 
tinguish the  coin  from  am*  other  like  coin. — 
People  V.  Warner,  145  P.  645. 

i  268  (Or.).  An  insuAnce  agent,  having  tes- 
tified to  issuing  a  permit  to  remove  the  insured 
property  to  the  building  wbere  it  was  burned, 
could  be  asked  on  cross-examination  whether 
he  had  not  been  previously  discharged. — Gold- 
stein  V.  Pacific  Home  Mnt  Sire  Ins.  Co.,  145 
P.  267. 

{277  (OkLCr.App.)  Wbere  accused  volantari- 
ly  becomes  a  witness,  be  may  be  cross-examiucd 
within. the  usual  boundaries. — Kirk  v.  State,  145 
P.  807, 

(O)  Prlvllese  of  Witness. 

S  300  (Wash.)  The  rules  of  practice  in  crim- 
inal cases  prescribed  by  Hem.  &  Bal.  Code,  IS 
2137,  2152,  2158,  cannot  deprive  accused  of  the 
right  against  self-incrimination  guaranteed  by 
Const  art  1,  |  9.— State  v.  Jackson,  145  P. 
470. 

S  305  (Cal.)  Const  art  1,  §  13,  does  not  pre- 
vent accused  from  voluntarily  disclosing  facts 
which  the  prosecution  may  prore  against  him. — 
People  V.  Bu^dy,  145  P.  537. 

DiBclosnres  volontarily  made  bv  accused  to 
physicians  examining  him  as  to  his  sanity  held 
not  within  Const  art.  1,  S  18,  though  his  coun- 
sel had  iio  notice  of  the  examination  .—Id. 

1 303  (Wash.)  Accused,  testifying  in  explana- 
tion of  testimony  forced  from  him,  is  not  a  vol- 
untary witness,  and  the  misconduct  of  the 

Erosecutiug  attorney  in  demanding  of  him  an 
istrument  is  not  removed  thereby.— State  T. 
Jackson,  145  P.  470. 

IV.  cbedibujtt.  impeaghment, 

GOKTBADICTION.  AHD  OOB- 
ROBOBATION. 

(A)  In  General. 

§317  (Idaho)  The  fact  tbat  prosecutrix  made 
contradictory  statements  did  not  require  tbat  the 
jury  reject  all  her  testimony.— State  r.  Driskill. 
145  P.  1095. 


S  330  (Kan.)  Defendant  in  an  action  on  a 
note  held  entitled  to  cross-examine  plaintiS 
to  determine  the  accuracy  his  general  state- 
ment in  the  nature  of  a  conclusion.— Leavens  y. 
Hoover,  145  P.  877. 

{B)  Cbaracter  aad  Condaet  of  Wltaess. 

S  337  (Okl.Cr.App.)  Evidence  of  the  eeneral 
reputation  of  defendant  for  being  a  bootlegger 
held  incompetent  to  Impeach  his  ccedihility. — 
Kirk  V.  SUte,  145  P.  307. 

§343  (OkI.Cr.App.)  Under  the  common  law 
made  applicable  by  Rev.  Laws  1910,  §  6543, 
testimony  to  impeach  a  witness  for  wnut  of 
veracity  must  be  conSned  to  his  general  char- 
acter or  reputation  therefor  where  he  resides. — 
Kirk  V.  State,  145  P.  307. 

§349  (Or.)  A  party  may,  subject  to  the  dis- 
cretion of  the  court,  cross-examine  a  witness  to 
show  his  character  to  affect  his  credibility.-^er- 
linger  v.  Frank,  145  P.  1060. 

§  349  (Wash.)  A  witness  maj  be  impeached 
by  pitMif  of  her  general  bad  reputation  for  moral- 
ity, either  on  her  cross-examination,  or  by  wit- 
nesses testifying  to  her  bad  repntation.— State 
V.  Jackson.  145  P.  470. 

1 36 1  (Wash.)  It  is  le^timate  cross-examina- 
tion to  ask  character  witnesses,  called  to  sus- 
tain those  whose  character  had  been  put  in  is- 
sue, whether  they  did  not  know  defendant  had 
been  guilty  of  some  misconduct  and  had  lived 
and  asGociated  with  people  of  questionable  char- 
acter.—iState  V.  Austin.  145  P.  451. 

(O)  laterest  and  Bias  of  Witness. 

§374  (Mont)  In  a' will  contest,  the  contest- 
ant's witness,  who  testified  by  deposition,  may 
be  impeached  by  a  letter  showing  bias  in  favor 
of  contestant- In  re  Willfams*  Will,  145  P. 
957. 

<D)  inounslatent  Stateiaeats  bx  Witaesa. 

§  380  (CaLApp.)  The  district  attorney  may,  in 
attempting  to  impeach  accused  as  a  witness,  call 
his  attention  to  bis  testimony  on  a  prior  trial. 
—People  v.  Amadio,  145  P.  161. 

1380  (Okl.)  Where  a  party  places  a  witness 

on  the  stand,  and  be  testifies  unfavorably  and 
differently  to  prior  information  given  the  party, 
he  may  be  impeached  by  proof  of  inconsistent 
statements. — Bucber  v.  Showaiter,  145  P.  1143. 

§  388  (Mont.)  A  witness  cannot  be  impeached 
by  his  contradictory  statements,  when  no  foun- 
dation has  been  laid.— In  re  WtUiams'  Will,  145 
P.  957. 

§  389  (N.M.)  A  party,  seeking  to  impeach  a 
witness,  whose  deposition  he  talces,  by  showing 
a  contradictory  statement,  should  have  the  state- 
ment incorporated  in  the  deposition, — Sandell  v. 
Norment  145  P.  259. 

§396  (Wash.)  A  witness,  having  denied  an 
impeadiing  conversation,  was  not  entitled  to  tes- 
tify to  the  conversation  as  she  claimed  it  until 
after  the  impeaching  evidence  iiad  been  intro- 
dnced.— Pierce  t.  Seattle  Electric  Co»  146  P. 
228. 

(■}  Contradioiton  and  CorroborattMS  mt 
Witness. 

§  405  (Utah)  Where  a  witness  accounted  for 
his  presence  at  the  place  of  tfae  accident  by  the 
fact  that  he  was  hauling  lumber  which  he  de- 
livered the  next  day,  he  may  be  impeached  on 
that  matter.— Shepherd  t.  Denver  &  B.  G.  B. 
Co.,  145  P.  296. 

§  406  (I'tah)  Books  of  accounts  between  third 
persons  held  not  admissible  in  evidence  to  im- 
peach a  witness,  and  testimony  as  to  what  tbe- 
books  contained  was  also  inadmissible.— Shep- 
herd V.  Denver  &  R.  G.  B.  Co.,  146  P.  296. 
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T.  W.  B.  Tonng  Supply  Co.  (Okl.)  146  P. 
1125. 

"Twasurj?  stock."— Blvena  v.  Hull  (Colo.)  14o 

"Tnwtee.''- Bayer  v.  Bayer  (Wash.)  145  V. 
433. 

"Unfaithfully."— State  v.  American  Surety  Co. 

of  New  York  (Idaho)  145  P.  1007. 
"Unfit  for  occupancy."— C.  M.  Stanb  Shoe  Co, 

V.  Byrne  (Cal.)  145  P.  1082. 
"Village."— State  v.  County  Gom'rs  of  McKin- 

ley  County  (N.  M.)  145  P.  1083. 
"Void."— G^os^  Kelly  ft  Co.  v.  Bibo  (N.  M.) 

145  P.  480. 

"Voidable."— Gross,  Kelly  &  Co.  v.  Bibo  (N. 

M.)  145  P.  480. 
"Wholly  unfit  for  occupancy."— C.  M.  Staub 

Shoe  Co.  v.  Byrne  (Cal.)  146  P.  1032. 
"Within  the  limits."— State  v.  County  Com'rs 

of  McKiuley  County  (N.M.)  145  P.  1083. 
"Without  notice."— Hunt  t.  Gragg  (N.  M.)  145 

P.  136. 

WORK  AND  LABOR. 

See  Executors  and  Administrators,  |  216. 

i  1 1  (Wash.)  One  who  manufactured  and  de- 
livered machinery  upon  order  can  recover  the 
reasonable  value,  in  the  absence  of  an  agree- 
ment as  to  the  price.— Nordeen  Iron  Works  v. 
Rucker,  145  P.  219. 

S  28  (Cal.App.)  Where  defendant,  in  action 
for  milk  sold,  admitted  that  it  was  accepted  in 
view  of  contract  to  be  entered  into  covering 
such  delivery,  and  that  alleged  price  was  its  rea- 
sonable value,  plaintiff  Held  entitled  to  recover 
on  (luantum  meruit— Sam  Aftergut  Co.  v.  Mui- 
vihill,  145  P.  728. 

830  (Wash.)  In  an  action  for  the  price  of 
certain  machinery,  an  instruction  as  to  the 
eCfrot  of  an  excesnve  charge  by  the  seller  held 
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etTOBeoufl,  mitdeadiog,  and  coiifasiiis.— Koideen 
Iron  Works  t.  Bucker,  145  P.  210. 

WORKMEN'S  COMPENSATION  ACT. 

See  Appeal  and  E^ror,  i  103 ;  Master  and  Serv* 
ant,  faO%. 


WRITS. 

See  Attachment;  Certiorari;  Eixecntion;  Ha- 
beaa  Corpus;  Injunction;  MandamnB;  Pn^ 
cess ;  Prohibition ;  Replevin. 

Of  error,  see  Appeal  and  Error. 
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